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CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA
B.E UNO, LLC, a Nevada limited liability CASE NO.: A-15-706336-C
company,
DEPT. NO.: XXX
Plaintiff,
PLAINTIFE'S OPPOSITION TO
Vs, GRUPO FAMSA MOTION TO STAY
PROCEEDINGS PENDING OUTCOME
FAMSA, INC., a California corporation; OF PETITION FOR WRIT OF
GRUPO FAMSA, S.A. de C.V., a Mexican PROHIBITION; DECLARATION OF
corporation, KELLY J. BRINKMAN IN SUPPORT

Hearing Date: August 11, 20158
Hearing Time: 9:00 a.m.

Defondants.

Plaintiff, B.E. Uno, LLC (“Plaintiff™), by and through its attorney, Kelly J. Brinkman,
hereby files its opposition to Defendant Grupo Famsa, S.A. de C.V.7s ("Grupo”) Motion to Stay
Froceedings Relating to Grupo Famsa, S.A. de C.V. Pending Outcome of Petition for Writ of
and Authorities and exhibits, Declaration in Support, pleadings, papers, and records on file, and
any oral argument presented al the time of the hearing on Grupo’s Motion to Stay.

I.
INTRODUCTION!
On July 14, 2015, this Court held a hearing on Grupe’s Motion to Quash. At that

hearing, this Court denied the Motion to Quash finding that Grupo had been properly served

under both the Hague Convention as well as the internal laws of Mexico and the Grupo’s due

" This Opposition is supported by the Declaration of Kelly Brinkman attached hereto.
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oral motion to stay the ruling, which was denied. TWENTY-FOUR DAYS LATER, Grupo

filed this Motion to Stay. Leaving aside the issues with the lack of cause and notice, the Motion

=

t¢ Stay must be denied. First and foremost, there is nothing to stay as Grupo has not yet filed
(and may never file) a writ of prohibition with the Nevada Supreme Court, Second, Grupo has
failed to satisfy the standards for a stay — an extraordinary remedy that should not be lightly
granted. Third, there is no prejudice to Grupoe in having to defend itsell in this case as Grupo’s
attomeys are the exact same attomeys already intimately involved in representing Famsa, Inc., a
company wholly-owned by Grupo. The issue in this case, damages, will be the same issue that
both Grupo and Famsa will have to defend. This issue does not change depending on who is a
defendant. On the other hand, great prejudice will be suffered by Plaintiff if a stay is granted as
Grupo is likely the only defendant with assets sufficient to cover any and all judgments awarded
Plaintiff. Fourth, this appears to be nothing more than another delay tactic by defendants in
avoiding paying damages following the breach of lease and guaranty. Fifth, to the extent this
Court is inclined to grant a stay, such stay should only issue upon the posting of a bond in the
amount of $1,000,000.00. Finally, Grupo failed to comply with EDCR 2.26 and 8.06(a),
requiring denial of the Motion to Stay.
IL
LEGAL ARGUMENT

A There is Nothing to Stav as Grupo Has Yet 1o File Any Writ of Prohibition.

Despite having 24-days to file a writ of prohibition, Grupo has yet to file such writ,
merely alleging that Grupo is “preparing” such a writ. Thus, there is nothing to stay. That is,
even il the standards for a stay could be satisfied ~ which Plaintiff disputes — Grupe has yet to
file such a writ and may never do so. Is this another stalling tactic by Grupo? Who knows?

Nevertheless, the “potential” filing of a writ cannot be grounds for the issuance of a stay.
I g g 3

B. Grupo Has Failed to Satisfy the Standards for Issuance of a Stay.

First, the issuance of a stay is an exiraordinary remedy that should only be granted when

the circumstances are clearly warranted. Here, Grupo sat on its rights for 24-days following this

"1-

GARIBM G522\ Pldgs\a-14-706336-Crafts'Opp to Grupo's Motion m Stay Proceedings Related 1o Grupo.doe




-

Court’s ruling denying its Motion to Quash. Further, Grupo has yet to file any writ. Grupo was
also granted, at their request, thirty (30) rather than the standard twenty (20) days to file an
answer. See NRCP 12(a). Additionally, service of the Surmmons and Complaint was made on
Grupo in Mexico on March 17, 2013, almost 5 months ago. Other than the Motion to Quash,
Grupoe has vet to challenge service in Mexico or otherwise.

Despite Grupo’s contention, prior to issuance of a stay, Grupo must still show some

lkelihood of success. As stated in Frite Hansen A/S v, Dist, Ct, 6 P.3d 982, 986, 116 Nev, 850

(2000}, Grupo must “present a substantial case on the merits . . . and show that the balances of
equities weighs heavily in favor of granting the stay.” Here, Grupo has not demonstrated that its
writ (not vet filed) demonstrates a substantial legal question or that equities weigh i its favor.?
Grupo’s argument is that s due process rights have been violated. In essence, the
question is whether it is reasonable to require Grupo to defend a suit in Nevada following the
breach of lease and guaranty for a Nevada commercial premises where Famsa and Grupo elected
to do business {and then elected to abandon the leased premises and breach the lease and
guaranty)? As previously briefed, Grupo’s due process rights have not been violated. Due
Process simply requires notice reasonably calculated to apprise interested parties of the pendency

of the action. Mullane v, Central Hanover Bank & Trust Co., 339 U5, 306 {1850). There is no

dispute that Grupo has notice of this proceeding (as well as the prior proceeding, in which they
participated in a formal mediation with their whelly-owned subsidiary).  Plaintiff has made
efforts to avoid taking a default against Grupo and has requesied that they actively participate in
this case. Plaintiff requested that Grupe’s attorneys agree to accept service on behalf of Grupo ~

which was denied. Thus, Plaintiff was forced to go through the time-consuming and expensive

2 The service provisions of the Hague Conventicn take precedence over conflicting Nevada procedural
rutes, Article VI of the United States Constitution establishes that treaties are the supreme law of the land, binding
upon states.  The Hague Convention is recognized with status equivalent to a freaty.  See Volkswagenwek
Aktiengesellschafl, 443 S0.2d 880 {(Ala. 1983). Thus, when state service of process procedures have been found to
be in direct conflict with the Hague Convention, courts have been compelled to recognize the supremacy of the
Convention’s provisions. Seg generallv Ackermann v, Levine, 788 F.2d 830, 840-41 (24 Cir. 1986). Further, the
Ceniral Authority’s return of a Certificate of Service is prima focie evidence that service was made in compliance
with Mexican law. Unite Nat'l Retirement Fund v. Ariela, Inc, 643 F.Supp, 2d 328, 334 (S.DNY. 2008).

"
3
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process of serving Grupo in Mexico pursuant to the Hague Convention and the internal laws of
Mexico. Due process merely requires notice and the opportunity to be heard. These protections
have been satisfied in this case. Grupo’s continual efforts for delay must be stopped.

denied its motion to quash service of process for lack of personal jurisdiction. Hansen, 6 P.3d
982, 983, 116 Nev. 650 (2000). Hansen then filed a motion for stay of the district court
proceedings pending resolution of the petition. The Nevada Supreme Court held that a stay was
not warranted. Id.  Applying the factors under NRAP 8(c}, the Supreme Court held that
participating in the proceedings and incurring litigation expenses are neither frreparable nor
serious harm. Further, the Court found that Hansen had not shown it was likely to prevail on the
merils since Hansen’s argument was contrary to well-established case law and that such

Id. at 987. This case is no different and, in fact, even

extraordinary relief was unwarranted.
more deserving of a denial of a stay piven that a writ of prohibition has not yet been filed. The
fact that a portion of this case discussed a general and special appearance does not mean that this
case, which is binding on this Court, is distinguishable or irrelevant,

C. There is No Hamm to Grupo by Denving the Stay Given that Damages Are
Already Being Litipated by the Same Set of Attorneys for Famsa.

The ultimate issue in this case is the amount of damages Plaintiff is entitled to following
Famsa and Grupo’s breach of lease and guaranty (and PlaintifUs mitigation efforts). Given that
Famsa and Grupo have identical attorneys and the damage issue is the same as to both Famsa, as
tenant, and Grupo, as guarantor, there is little or no harm to Grupo in having this litigation
proceed without a stay. Grupe is not subject to any special or additional defense separate and
apart from Famsa. Further, Nevada courts have already held that “litigation expenses, while
potentially substantial, are neither irreparable nor serious.” Hansen, ¢ P.3d at 986-87. See also

Wisconsin Gas Co, v. FER.C., 758 F.2d 669, 674 (D.C. Cir, 1985) {“[mlere injuries, however

substantial, in terms of money, time and energy necessarily expended in the absence of a stay are

not enough’” to show trreparable harm}.

4
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Further, and despite Grupo’s contention, Plaintiff will be harmed if a stay is granted as it
still has vet to be compensated following Famsa and Grupo’s breach of lease and guaranty (no
rent having been paid since November 2012 — close to three years). Famsa has indicated on
numerous occasions that all of their assets are ecncumbered by a loan made by Grupo. Thus,
Plaintiff’s only real chance of recovery in this matter is to obtain a judgment against Grupo.
Thus, any stay of the proceedings against Grupo will frustrate Plaintilt's etforts o pursue Grupo
for its obligations under the Guaranty and following Famsa’s breach of lease,

52 Even if Grupo Can Somehow Claim it Satisfied the Standards for a Stay, Such
Stay Cannot Issue Unless a Bond is Posted.

Even if Grupo could somehow claim a stay was appropriate, such a stay should not issue
unless and until Grupe posts a bond with this Court. Pursuant to NRAP 8(2)(E), the filing of a
bond is appropriate whenever a stay may be issued. Although Plaintiff’ disputes that a stay
should issue, if this Court is somehow inclined to grant any such stay, Plaintiff requests that a
bond in the minimum amount of §1,000,000.00 be required as a condition to the granting of any
stay, This amount is based on the fudgment obtained in the prior litigation (Case No, A-12-
672870-C) in the amount of $748,394.19 plus attorney fees ($126,712.50) and costs (§7,577.02)
awarded for a total of $882,683.71. Sce Judgment and Order on Attorney on Attorney Fees and
Judgment, all of which remains outstanding, was awarded in April of 2014, and continues to bear
interest. Thus, 2 bond in the amount of $1,000,000.00 is reasonable.

E. A Stav Cannot Issue Given Grupo’s Failure to Comply with EDCR 2.76 and 8.06.

First off, the order shortening time should never have been granted given that Grupo is
the party that created the circumstances requiring that this matter be heard on shortened time.
That s, for some unknown reason, Grupo waited 24-days before filing its Motion for Stay {and
has vet to file any writ of prohibition). Thus, what “good cause” did Grupo have to justify this

matter being heard on shortened time under EDCR 2.267 Further, EDCR 2.26 requires that if an

order shortening time “shoriens the notice of a hearing to less than 10 days,” such order “may

-
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than 10 days may not be served by mail”). Further, EDUR 8.06(a) provides that electronic
service is the equivalent of mail service — requiring three (3) calendar days to be added. See
EDCR 8.06(a) (“ . . . whenever a party has the right or is required to do some act or file same
within the prescribed period after service of the notice or other paper, other than process, and the
notice or paper is electronically served upon the party, three (3) calendar days must be added to
the prescribed period.™). As the filing of this Opposition, Grupe has yet to hand-deliver Plaintif!’
with the Motion to Stay. Plainti{l only learned about this Motion to Stay when it received a
service notification email from the electronic-court-filing-system on Friday afternoon (August

7', Given that the hearing on the Motion to Stay is set for Tuesday, August 11, 2015 (less than

=
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10 days), Grupo was required to serve the Motion to Stay on Plaintfl’ via hand-delivery.
Therefore, Grupo has failed to comply with both EDCR 2,26 -~ “good cause™ 10 justily
shortening the time for hearing this Motion to Stay, as well as EDCR 8.06(a) by properly serving
this Motion to Stay on Plaintiff. Additionally, as of the filing of this Opposition, a review of the
Court Docket fails to show that Grupo even filed a separate Ex Parte Motion for Order
Shortening Time relating to its Motion to Stay. Instead, Grupo apparently created some sort of

hybrid motion, ox parte application, affidavit and order (none of which were properly and timely

served on Plaintiff), See Court Docket attached hereto as Exhibit B.
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iv.
CONCLUSION

have not be met; (¢) there is no harm to Grupo in defending this matter as the damage issue is
already being defended by the same set of attorneys representing Famsa (its wholly owned
entity); and (d) service of the Motion to Stay has not been properly and timely made, Plaintiff
requests that Grupo’s Motion to Stay be denied. If, however, this Courl is inclined to grant a
stay, Plaintiff requests that a bond in the amount of $1,000,000.00 be required before any such
stay may be issued.
DATED this 10" day of August, 2015.
GOOLD PATTERSON
i } e
o I
B} ?\w«cww\ £1] i o, _,-;’}Awm
Kelly . Brmkgéwan; Fsq.
Nevada Bar No. 6238
1975 Village Center Circle, Suite 140

Las Vegas, Nevada 89134
Attorneys for Plaintiff
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DECLARATION OF KELLY J. BRINKMAN IN SUPPORT

Kelly J. Brinkman, under penalty of perjury, declares as follows:

facts set forth herein, except as otherwise stated,

e

1. [ have personal knowledge of the
and if called to do so, | could and would competently testify thereto. [ make this Declaration in
Opposition te Defendant Grupo Famsa, S.A. de C.V.”s Motion to Quash Service of Process.

2. On July 14, 2015, this Court held a hearing on Grupo’s Motion to Quash. At that
hearing, this Court denled the Motion to Quash finding that Grupo has been properly served
under both the Hague Convention as well as the internal laws of Mexico and the Grupo’s due
process rights were not violated. At the end of that hearing, Grupo, through its counsel, made an
oral motion to stay the ruling, which was denied.

3. TWENTY-FOUR DAYS LATER, Grupo filed its Motion to Stay on an order
shortening time.

4. As admitted by Grupo in its Motion to Stay, Grupo has not vet filed any writ of
prohibition with the Nevada Supreme Court and Plaintiff”s counsel has not yet been served with
any such writ of prohibition as of the filing of this Opposition.

5. Defendunts have previously informed Plaintiff that Famsa’s assets are fully
encumbered by a loan made by Grupo to Famsa. Thus, it is reasonable to infer that Group is the
only defendant with unencumbered assets sufficient to cover Plaintifts judgment (both in the
prior litigation and any Judgment obtained in this matter).

~

Both Famsa and Grupe have the identical set of attorneys {two different {irms
P

RN

defending them in this casc (as well as other cases where Famsa breached its lease with different
landlords in California and Grupo Famsa was also a guarantor),

7. The remaining issue in this case is one of damages following the breach of lease

and guaranty). That issue is the same, whether litigated by the tenant or the guarantor.

8. Grupo has notice of this proceeding as well as the prior litigation with Famsa. In
tact, Grupo participated in @ mediation in the prior litigation.

9. Plaintiff has made efforts to avoid taking a default against Grupo and ha
requested that they actively participate in this case. Plaintiff requested that Grupo’s attorneys

8
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agree to accept service on behall of Grupo — which was denied. Thus, Plaintiff was forced to go
through the time-consuming and expensive process of serving Grupo in Mexico pursuant 1o the
Hague Convention and the internal laws of Mexico.

1. Neither Famsa nor Grupo have paid rent (or any amounts on the prior Judgment)
to Plaintifl’ since November 2012 (the last time Famsa paid rent to Plaintiff). Famsa's
representative has informed Plaintift that all of Famsa’s assets are encumbered by a loan made
bv Grupo. Plaintiff’s only rcal chance of recovery in this matter is to obtain a judgment against
Grupo. Thus, any stay of the proceedings against Grupo will frustrate Plaintiff™s efforts to
nursue Grupo for its obligations under the Guaranty and following Famsa’s breach of lease.

11.  In the prior litigation with Famsa over the breach of lease and guaranty (Case No.

2-672870-C), Plaintiff was awarded a Judgment in the amount of $748,394.19 plus attorney
fees ($126,712.50) and costs ($7,577.02) for a total of $882,683.71,

12. Grupo failed to comply with EDCR 2.26 and 8.06(a). As of the filing of this
Opposition, Plaintiff has vet to been properly served with the Motion to Stay, only receiving an
electronic notification through the court electronic service on Friday afternoon, August 7, 2015 —
for a hearing scheduled for Tuesday morning, August 11, 2015, A hand-deliver of the Motion to
Stay has vet to be served on this office on behalf of Plaintiff.

| declare under the penalty of perjury that the foregoing is true and correct.

finy

DATED this 1< day of August, 2015.

11

Kelly J.

9
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! CERTIFICATE OF SERVICE

2 I hereby certify that T am an employee of the law firm of Goold Patterson, and on the 107
3 day of August, 2015, T served the foregoing PLAINTIFF'S OPPOSITION TO DEFENDANT

4 GRUPO FAMSA, S.A. de CV.)s MOTION TO STAY PROCEEDINGS RELATING TO

3 GRUPO FAMSA, S A, DE C V. PENDING OUTCOME OF PETITION FFOR WRIT OF
6 PROHIBITION, DECLARATION OF KELLY J. BRINKMAN IN SUPPORT by electronic
7 mail and facsimile, addressed as follows:
8 Christopher Byrd, Esqg.
9 FENNEMORE CRAIG JONES VARGAS
300 8. Fourth Street, Suite 1400
10 Las Vegas, NV 89101
Facsimile: (702) 692-5099
iy Email: chyrd@iclaw.com
" Attorneys for Defendanis
- Richard [. Arshonsky, Esq.
) LEVINSON ARSHONSKY & KURTZ, LLP
14 15303 Ventura Blvd., Suite 1630
Sherman Oaks, CA 91403
15 Facsimile: (818) 382-3433
. Email: rarshonskyvi@laklawyers,com
o Attorneys for Defendants
17
1%

A
i i y

AT Bivployesbf Godld Patierson
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EXHIBIT A

JUDGMENT
AND
AWARD OF ATTORNEY FEES AND COSTS

11
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DISTRICT COURT
CLARK COUNTY, NEVADA
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- Defendants.
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t
20 fhis mater having comk before the Court on a nen-jury Trial on February 25 and 26, 2014
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Richard I. Azshonsky, Esq. [INV Bar No. 4518]
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~— Defendants,
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20 THIS MATTER having corne befors the Court an Jume 5, 2014 for hearing on Defendant FAMBA, Inc's
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A Brefendant's Motton ve Cosis

The Court is persuaded by Defordent’s Motion rogarding the fbilowing costs and. it is ORANTED
N PART nz 1o the carme
Los Angeles Superior Court Bling Fees in ke amouat of $110.09 are not

properly ravable berein;

® Medmlion costs in the araount of $2,175.75 are not properly taxeble hereing
and
# Expert witnese foe 15 reduced o S12,330.00 (0 $1,200.00 per MRS

id. u"ﬂ{m
Iy all other respects, the Motion is DENIED [N PART.
?

B. Elaintiff's Motion re Aftorneys Fees, Costs, end Disbursemenis

The Morion 15 GRANTED IN PARY t5 the extent of the costs that e Court has allowed 1o
rerain ia A, above, but DENIED [N PART as to those which have not been allowed in A, above.
Rezarding attommeys' fees, the Court is percuzded by Defendant's points as to the attormeys’ fees
sougnt peraining w the Fullerton £rro, the Buckper fim, and the Ashworth fimm o the total amovnt of
$12,772.25, and the Motion [s DENIED N PART as 1c those fees. To the extent that any of those fees
eady bave previcusly beer allowed in the Cowrt's Order of Scpternber 27, 2013, their licowvarce therein is
rescirded.

O ihe other hand, L giving Jue application to e Bactors set forth in Brumel] v Golden Gete Notiere!

Bork, 85 Mov. 345, 349, 455 PIE 37, 33 {1969), the Coart is persuaded by Plaintifls position vegarding the |

rerveirer of the aucimeys' fees which have bren incirred with the fion of Gocld Pattermon, $1726,712.50, and

the Motan is GRANTED M PART s 1 those fees. The fect dhat the Couwrt did pot adopt Plaintitls .

evation and amicipafory repudistion issees after trial does rot obvige the significance of dose

on the a

inferesting issves going into trial and the place thet they tfock i trying the cnce. The same is irve of the time |
ard effort of Geold Patterson in eadeavoring 1o set the rzse up agatnst Defendant's parent, G urG Framss,
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i Based upan the foregoing the Court conchudes:

2 1. PlainG F shall recover costs from Delendant in the amount of 57.577.G2.
2. ,.Ht i stall recover attorneys’ fees from Defendant in the amount 6831
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REGISTER OF ACTIONS
CasE RO, A-14-706336-C
BE Ung LLOC, Plaintiff{s) ve. FAMSBA Inc, Defendant(s) Case Type: Other Contract
Date Filed:  08/28/2044
Location: Department 32
Cross-Reference Case Number: AT08336

TS L T LR ST LD

PARTY INFORMATION

Lead Attomeys
Defendant FAMSA Inc Christopher H. Byrd
Refained
702-892-80000W)

Defendant Grupo Famsa SA de OV
Plaintiff BE Uno LLD Kelly 1. Brinkman
Retained
7026987500(W)

EVENTS & DRDBERS OF THE COURT

OTHER EVENTS AND HEARINGS
08/29/2014 | Case Opensd

08/29/2014 | Complaint

Complaint

09/04/2014 | inttial Appearance Fee Disclosure
Initial Appearance Fee Disclosure (NRS Chapler 19)

12/03/2014 | Ex Parte Application to Extend Time for Service
Ex Parte Application for Extension of Time in which (o Effectuate Service upon Grupe Femsa, 3.A de (Y., Dgclaralfon
of Keily J. Brinkman and Celso Najera in Support

1271142014 | Grder Extending Time to Serve
Order on Fx FParte Applicalion for Extension of Time in Which to Effectuate Service Upon Grupo Famsa, S.A de CV.

127112014 | Notice of Entry of Order
Notfice of Entry of Order far Extension of Time in Which to Effectuate Service Upon Grupo Famsa, S.A de C.V.

12/29/2014 | Bummons ssued
Summong - Civit

01/07/2018 | Answer to Complaint
Deferidant FAMSA, inc's Answer fo Complaint of Plaintiff B.E. Uno, LLC

010712015 | Initial Appearance Fee Disclosure
Initial Appearance Fee Disclosure

C123/2015 | Consent
Consent to Service by Efsctronic Means

02/04/12015 | Motice of Early Case Conference
03/05/2015 | Joint Case Conference Report
Joint Gase Conference Report

03/27/2015 | Scheduling Order

Scheduling Order

Q4082015 | Grder Seiting Civil Non-Jury Triat

Order Sefting Civil Non-Jury Trial, Pre-Trial/Calendar Csll
(5212015 1 Cedificate of Service

Certificale of Service Re. Defendant Grupo Famsa, S.A de C.V.




052172015

06/01/2015

GBIC2/2015

(8/18/2015

0710212015

O7107/2015

07/14/2015

07/20/2015

08/04/2015

Q8052015

08/07/2015

Q8112016

01/04/2016

Thres Day Notice of intent to Defaulf
Three (3] Day Notice of Intent to Take Default Upon Defendant Grupo Famsa, SA de OV

kotion to Guash
Defendant Group FAMSA, 8.A.. BE C.V.'s Motion to Quesh Service of Process

Certificaie of Service
Cartificate of Service

Opposiion to Motion
Plainiifts Opoosition to Defendant Grupo Famsa, §.A. de C.V.'s Motion fo Quash Service of Process; Declargtion of
Keliy J. Brinkmar: in Support; Declaration of Celsc Njgra Gonzalez in Suppor!

Stipulation and Order to Extend Discovery Deadiines
Stipufation and Order to Extend initial and Rebuttal Expert Disclosures [First Request]

Motice of Entry of Stipulation and Grder
Notica of Entry of Stipuiation and Crder

Affidavit of Service
Affidavit of Service

Reply in Support
Raply in Support of Defendant Grupo FAMSA, S.A. DE CV.'s Motion to Quash Service of Process

Motion to Guash Service (3:00 AM) (Judicial Officer Bars, Rob)
Defendant Group FAMSA, S.A., DE C.V.'s Motion to Quash Service of Process

Resuit: Denied
Suppiemental List of Documents
Piaintiff's First Supplemental Production of Documeris Pursuant to NR.C.P. 16,1

5| Btipulation and Order

Stipulation and Order o Extend Initial and Rebuftal Expert Disclosures [Second Request]

3 | Notice of Entry of Stipulation and Order

Notice of Entry of Stipulation and Order

Crder Denying Moetion
Order Denying Defendant Grupo Famsa's Motion for Order to Quash Service of Process and Setiing Deadline (¢ File
an Answer to Complaint

Notice of Entry of Crder
Notics of Entry of Order

Motion to Stay

Defendant Grupo Famsa, S.A. De C.V s Motion to Slay all Procesdings Releting fo Grupo Famsa, 5.A. De CV Panding
Cutcome of Felition for Writ of Prohibition on an Qrder Shortening Time

Motion to Stay (900 AM) (Judicial Officer Bare, Roby)

Dofendant Grupo Famsa, S.A De U.V.'s Motion to Say &ll Proceedings Relating (o Grupo Famsa, 8.A De CV Pending
Ouicome of Petition for Writ of Prohibition nn an Order Shortening Time

PretrialfCalendar Call (11:00 AM} (Judicial Officer Bare, Rob)

Bench Trial (2:00 AM) (Jugicial Officer Bare, Rob)

FINANCIAL INFORMATION

| Detendant FAMSA Inc



0170742015
GUOTI2015
01/07/2015
GHO7/2018
10712015
06/28/2015
06/29/2015
062912015
06/2912015
Q7072018
0710712015
4712172015
0712172015
07/21/2015
Q7212018
QBIGTA01E
Q80712015

06/G1/2018
06/01/2019

01/26/2015
01/26i12015
03/05/2015
03/05/2015
0562212015
052212015
06/16/2013
06/15/20G15
0742172015
0712172016
08/04/2045
08/04/2075
0870572015
0B/05/2015
08/29/2014
08/28/2014
08/29/2014
09/0412014
08/04/2014
12/03/2014
12/03/2014
1211172014
120112014
12/11/2014
1211172014
12/20/2014
1272802014

Total Financial Assessment
Total Payments and Credils
Balance Due as of 0B/10/2018

Transaction Asssssment
Wiznet
Wiznet
Teansaction Assessment
Wiznet
Transaction Assessment
Wiznet
Transaction Asssssment
Wiznet

ransaction Assessmant
Wiznet
Transaction Assessment
Whznet
Transaction Assessment
Wiznet
Transaction Assessment
Wiznet

Receipt # 2015-01581-CCCLK
Receipt # 2015-01582.CCCLK

Receipt # 2018-01588-COCLK
Receipt # 2015-67882-COCLK
Receipl # 2015-87978-CCCLK
Receipt # 2018-70798-CCCLK
Receipt # 2016-76493-COCLK
Receipt # 2015-76595-CCOLK

Receipt # 2015-83261-CCCLK

Defendant Grupo Famsa SA de OV

Total Financial Assassmeant
Total Payments and Credits
Balance Due as of 08/10/2018

Transaction Assessment
Wiznet

Plaintiff BE Uno LLC

Total Financial Asseasment
Total Payments and Credits
Balance Due as of 08/10/2018

Transaction Assgssmeant
Wiznet
Transaction Assessment
Wiznet
Transaction Assessment

Wiznet
Transaction Assessment
Wiznet

Transaction Assessment
Wiznet
Transaction Assessment
Wiznet
Trangaction Assessment
Wiznet
Transaction Assessment
Wizret
Wiznet
Transaction Assessmeant
Wiznel
Transaction Assessment
Wiznet
Transaction Assessment
Wiznet
Transachon Assessment
Wiznet
Transaction Assessmeant
Wiznet

Receipt # 2015-57254-CCCLK

Receipt # 2015-08079-CCCLK
Receipt # 2015-23103-CCCLK
Recaipt # 2015-64015-CCCLK
Receipt # 2015-83086.CCOLK
Receipt # 2015.76292-CCCLK
Receipt # 2015-81885-CCCLK
Receipt # 2015-82085-COCLK

Receipt # 2014-88835-COCLK
Receipt # 2014-88836-COCLK

Receipt # 2014-101422-COCLK
Raceipt # 2014-135027-COCLK
Receipt # 2014-137864-CCCLK
Receipt # 2014-138188-CCCLK

Raceipt # 2014-143521-COCLK

FAMSA Inc
FAMSA inc

FAMEA inc
FAMSA Inc
FAMSA Inc
FAMSA Inc
FAMBA Inc
FAMSA Inc

FAMSA Inc

Grupo Famsa SA de OV

BE Uno LLC
8E Une LLG
8E Une LLC
BE Uno LLC
8E Uno LLC
BE Une LLC
BE Uno LLE

BE Uno LLC
BE Uno LLC

8BE Uno LLC
BE Uno LLC
BE Uno LLC
BE Uno LLC

BE Uno LLC

251.00
251.00
0.00

228.50
[223.00)

BaBLD,
&L E4 ] L .
2526288

LA €
@
= 5 G
2
Lo i

3.50
(3.50)
3.50
(3.50)
3.50
(3.50%
3.50
(3.50)
3.50
(3,503
3.50
(3.50)
3.50
(3.50)
273.50
(270.00
(3.50)
3.50
(3.50%
350
(3.50)
3.50
(3.50)
3.50
(3.50)
3.50
(3.50)
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BONANZA EAST SHOPPING CENTER

SHOPPING CENTER LEASE

BY AND BETWEEN

B.E. UNO, LLC, a Nevada limited Hability company,

AS LANDLORD

AND

FAMSA, INC., a California corporation,

AS TENANT
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SECTION 14
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SECTION 24
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SECTION 26
SECTION 27
SECTION 28
SECTION 28
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SHOPPING CENTER LEASE
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GUARANTY

GUARANTY OF LEASE dated June 3, 2005, by and between B.E. UNO, LLC, a Nevada limited liability company, as
Landiord and FAMSA, INC., a California corporation, dib/a FAMSA, as Tenant.

FOR VALUABLE CONSIDERATION, receipt of which is hereby acknowledged, the undersigned Guarantor heraby
unconditionally and irrevocably guarantees the full and faithful performance by Tenant of all the terms, covenants and
conditions of the above referenced Lease. This Guaranty shall remain In full force and effect regardiess of any
amendment, modification, extension, compromise or releass of any term, covenant or condition of the Lease or of any
party therslo, as the case may be.

Guarantor waives any right or claim or rights to cause a marshalling of Tenant's assets or {o proceed against
Guarantor or Tenant or any security for the Lease or this Guaranty in any particular order and Guarantor agrees that
any payments or performancs required (o be made hereunder shall become due upon demand In accordance with the
terms hereof immediately upon the happening of a default (which remains uncured after any applicable notice and cure
periods) under the Lease whether or not Guarantor has baen given notice of such default, and Guarantor hereby
expressly waives and relinquishes all rights and remedias accorded by applicabie law to guarantors, including, but not
limited to, notice of demand, notice of default, any fallure to pursue Tenant or its property, any defense arising cut of
the absence, impairment or loss of any right of reimbursement or subrogation and any defense arising by reason of
any defense of Tenant or by reason of the cessation of the liability of Tenant or any defense by reason of the assertion
by Landiord against Tenant of any of the rights or remedies raserved to Landlord pursuant fo the provisions of the
Lease, or by regson of summary or other proceedings against Tenant.

Mo delay on Landiord's part in exercising any right, power or privilege under this Guaranty or any other document
execuled In connection herawith shall operate as @ walver of any such privilege, power or right, unless Guarantor is
prejudiced theraby.

Guarantor agrees that any judgment rendered against Tenant for monies or performance due Landlord shall in every
and all aspects bind and be conclusive against Guarantor to the same extent as if Guarantor had appeared in any such
proceedings and judgment herein had been rendered against Guarantor.

So long as Tenant has any remaining obligations under the Lease, Guarantor subordinates to Tenant's obligations to
Landiord all indebigdness of Tenant to Guarantor, whether now sxisting or hereafter contracted, whether direct or
indirect, contingent or determined. With respect to any such indeblednass of Tenant to Guarantor, Guarantor further
agrees to make no claim therefor untll any and all obligations of Tenant to Landlord shall have been discharged in full
and Guarantor further covenants and agrees not to assign all or any part of such Indebtedness while this Guaranty
remains in effect.

Guaranior shall provide Landiord with annual consolidated financial statements, which Landlord agrees to hold in strict
confidence and subject o confidentiality requesied by Guarantor.

The terms, covenants and conditions cantained in this Guaranly shall inure to the benefil of the successors and
assigns of Landlord.

If any term, covenant or condition of this Guaranty, or any application thereof, should be held by a court of compelent
jurisdiction to be invalid, void or unenforceable, all ferms, covenants and conditions of this Guaranty, and all
applications thereof not held invalid, vold or unenforceable shall continue in full force and effect and shall in no way
be affected, impaired or invalidated thereby.

in this Guaranty, whenever the context so requires, the masculine gender includes the feminine and/or neuter, and
the singular number includes the plural.

This Guaranty shail be construed in accordance with its infent and without regard {o any presumption or other rule
requiring construction against the party causing the same fo be drafied.

The laws of the Stale of Nevada shall govern the validity, construction, performance and effect of this Guaranty.
Sh{;ufd Guarantor consist of more than ons person or eniity, then, in such event, all such persons and enfities shall
be jointly and_several?y liable as Guarantor hereunder, In any action brought by Landlord to enforce any of ifs rights
under or arising from this Guaranty, Landlord shall be entitled to receive its costs and legal expenses including
reasonabie attorneys’ fees, whether such action Is prosecuted 1o judgment or not.

Any other provision of this Guaranty lo the contrary notwithstanding, following an assignment and assumption of the
Lease to a person or entity other than an affiliate of Tenant, the following provisions shall apply:

- (@ No amendrment, modification, or supplement to the Lease entered into after the assignment shall be
binding on Guarantor without Guarantor's prior written approval, in Guarantor's reasonable discretion; and

{b) Following such assignment, Landiord shall give Guarantor notice of any defaull by the then tenant

A b default is for fallure to pay rent or any other sum which the Lease requires such tenant to pay, Guaranior shall
ave ten (10) cjays from the receipt of such notice to cure the default before Landiord can terminate the Lease, re-
5, or exercise any other remedy for default. If the default is of any other type, Guarantor shall have ten {10} days

' b c-nd the date by which such tenant could reasonably have cured the default to undertake to cure the default before
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Landlord can terminate the Lease, re-entar, or exercise any other remedy for default. Notwithstanding anything herein
to the contrary {including without limitation, any time limits for cure of default set forth herein), Landiord shall not
terminate the Lease, re-enter, or exercise any other remedy for default (unless the default is for Tallure to pay rent or
any other sumwhich the Lease requires such tenantto pay), if (i) Guarantor is making good faith efforts to correct such
default ar (if) Guaranior is proceeding in a timely manner to forecloss a deed of trust in the Lease granted by such
tenant to Guarantor,

Dated this3d day of S 4 ME | 2005,

GUARANTOR:

GRUPQO FAMSA, S
a Mexican corppfatiol

Luis Gerardo Villareal,
Chief Finandlal Officer / .

By: et 4
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Gir Defendant FAMSA, INC
N DISTRICT COURT
CLARK COUNTY, NEVADA

[l
b
15 BLE. UNO, LLC, a Nevada limited liab ity CASENO. A-12-672870-C
Toteompeny, :
(4 CEPT NO X
Plaiatifl

[ I

Ve JUDGMENT
16 o )

L INC, a0 California corporation
17 yOFAMISA, S.A DE CV., e Mf(, ican

Cojcarporation,
1y o
: Defendants.

19
20 Fhis matier having come before the Court on a non-jury Trial on February 25 and 26, 2014
31 the “Trial™), and the Court having enigred Findings of Faot and Conchusions of Law, and good
23 feause appearing,

T8 ORDERED, ADJUDGED AND DECREED that sudgment s entered in qus z)‘{‘
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- Attorneys for Defendant FAMSA, INC.
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~ DISTRICT COURT
= U
= CLARK COUNTY, NEVADA
e 13
=4 -
o vo IBE. UND, LLC, a Nevada limited hability] CASENO. A-12-672870-C
e *7 llcompany, ‘ .
> DEPT. NO. XIII
@ o Plaintiff,
s 15 _
20 b ORDER
5«: O EAMSA, INC, & California corporation;
2 17 [GRUPO FAMSA, S.A. DE CV., & Mexican
o ' lcorporation,
o
- ’ Defendant
19
a0 THES MATTER having corne before the Court e June 5, 2014 for hearing on Defendart FAMSA Inc's

21 IMotion to Retax and Settle Costs, and on Plaintiffs Motion for Award of Attoraeys’ Fees, Costs, and

22 | Disburserents, Plaintiff appearing by and through Kelly 1. Brinkman, Fsq. of the fim of Goold Pattersor, and
said Defendant appearing by and through Christophier H. Byrd, Esa. of the firm of Fennemore Craig Jones Vargas,

and the Court having heard argument of coungel and having then faken the mauﬁl under advisement for further
b= ﬂ.u‘ v z”’&(ﬁwffﬂ“‘if ed ihe 3{’“&:\64“4 & \;ufa@ e, cxff'f‘r

consideration, and being now fully advised In the premises, good cause appearing thersfore, the Court

hereby {inds as follows:

beed,
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Ao

A Defendant's Motion ve Costs
e Court is persuaced by Defondant’s Motion regarding the foilo
IN PART e 1o the sorxe:

aurt Bling Fees Inthe amount 0of $110.0

wing costs and. it 13 GRANTED

9 are nog

# dMedizilon costs in the arnount of $2,175.75 e not properdy taxable herein
avid
® Expert witaese fee 15 rediged from $12,330.00 to $1,500.00 pee MRS

I zll other respects, the Motlon is DENTED IM PART,

iz, and Diskursements

B, Fisintiff's Motion re Atlommeys Fees, Co

The Motion 15 GRAMTED TN PART 1o the

rersain i Al abave,

1)

Rezarding wicmeys' fees, the Cowrt is pervuaded by Def
the Fullerton freo, the Buckeer fiem, and ¢

DM PART

sougis pertsining i

$12,772.25, and the Motion s DENTR] as ic those fess,

extent of the costs that the

but DENIED IN PAPT as to thase which have not been allowed in

Court has alicwed o

AL abave.

fendant's poinls as o the affcrneyvy’ fees
e Askworth firma in the total smoent o
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{ Based upon the foregoing the Court concludes:
2 1. Plaipi T shell recover costs from Defendant in the amount of $7,577.02.
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Kelly 1. Brinkman, Esqg.
Nevada Bar No. 6238

1975 Village Center Circle, Suite 140
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CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA

B.E UNO, LLC, a Mevada limited liability
company,

Plaintiff,
Vs,
FAMSA, INC., a California corporation;
GRUPO FAMSA, S A de C V., a Mexican

corporation,

Defendants.

GOOLD PATTERSON

1975 VILLAG
(702 436-2

CASE NO.: A-15-706336-C
DEPT. NO.: XXXII

PLAINTIFF'S OPPOSITION TO
DEFENDANT GRUPO FAMSA, §.A. de
C.V.'s MOTION TO QUASH SERVICE
OF PROCESS; DECLARATION OF
KELLY J. BRINKMAN IN SUPPORT;
DECLARATION OF CELSO NAJERA
GONZALEZ IN SUPPORT

Hearing Date: July 14, 2015
Hearing Tihme: 9:00 2.m.

the law firm Goold Patterson, hereby files its opposition to Defendant Grupo Famsa, S A, de

C.V.'s (“CGrupo”™) Motion to Quash Service of Process (“Mot. to Quash™).

3n}

Plainiiff’s opposition is made and based upon the following Points and Authorities and
PP &

exhibits, the Declarations in Support filed herewith, the pleadings, papers, and records on file in

this case, and any oral argument to be presented at the time ol the hearing on the Grupo’s Motion

to Quash.

DATED this 16" day of June, 2015.

GOOLD PATTERSON

, Y ,
RGN
celly I. Brinkman, Fsq. 7
Nevada Bar No. 6238
1975 Village Center Circle, Suite 140
as Vegas, Nevada 89134
Atterneys for Plaintiff




MEMORANDUM OF POINTS AND AUTHORITIES

i
INTRODUCTION

On August 29, 2014, Plaintiff filed suit against Famsa, Inc. (“Famsa”™) and Grupo for
breach of a lease and a related guaranty for a commercial premises located in Las Vegas,
Nevada, In prior litigation (Case No. A-12-672870-C), filed in Clark County, Nevada, Judge
Denton ruled that Famsa breached the lease and was liable for damages through the date of trial
{February 2014).  After extensive efforts to relet the premises, Plaintiff was suceessiul in re-
leasing the premises to Ross Dress for Less, Inc. As a result, Plamiifl has filed this instant action
to recover additional damages against both Famsa and Grupo.

Grupo, however, has taken every conceivable effort to avoid service of process of both
this litigation as well as the prior litigation, even though Grupo was well aware of the prior
litigation and even participated in a mediation related to the damages due Plainfiff following
Famsa and Grupo's breach of lease and guaranty. Nevertheless, here we are once again, wasting
additional time, money and resources responding to Grupo’s Motion.

Given Grupo’s prior ¢fforts to avoid service in the earlier litigation, Plaintiff went
through great time and expense to send Plaintiff's summons and complaint 1o the Mexican
Central Authority in conformity with the Hague Service Convention. On or about April 17,
2015, that service was confirmed by the Mexican court, who issued a Certificate evidencing
proper service under the Hague Service Convention.

Notwithstanding, Grupe filed this Motion to Quash essentially arguing that, despite
compliance with the Hague Service Convention, Nevada law requires Plaintiff to effectuate
personal service on “an authorized representative of Grupo” pursuant to Nevada law. For the

reasons set forth below, this argument is unavailing,

[§8
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LEGAL ARGUMENT

A Service of Process Under the Hapgue Service Convention and Preemption of Nevada La

Service of process on a defendant in Mexico is governed by the Hague Service
Convention. See Volkswagenwerk Aktiengesellschafi v. Schiunk, 486 U.S. 694, 698-99, 108

2104, 2107 (1988) (The Hague Service Convention applies in all civil or commercial

4]
!
ot

matters “where there is oceasion to transmit a judicial or extrajudicial document for service
abroad.”). The purpose of this tre ‘to provide a simpler way to serve process abroad, to
assure that defendants sued in foreign jurisdictions would receive actual and timely notice of
suit, and io facilitate proof of service abroad, /4 at 698. The United States Supreme Court has
said that the Hague Service Convention “pre-empts” inconsistent methods of service prescribed
by state law in all cases to which 11 applies.” /d at 699.

The Hague Service Convention authorizes several different mechanisms for effectuating
service of process. The primary vehicle, established in Articles 2 through 7, requires each
participating country to set up a “Central Authority” for receiving and processing requests for
service from parties abroad. See Hague Service Convention, Art. 2-7; see also Schlunk, 486 U.S
at 699, Under this method, an applicant must send a request for service directly to the “Central
Authority” designated by the government of the receiving country, who then serves the
document or arranges to have it served by the appropriate agency. See Hague Service
Convention, Art. 2-5. The Central Authority checks the documents for compliance with the
Hague Service Convention and sorves such documents in accordance with its owns laws. See
Art 4-6, The Central Authority must then complete a Certificate detailing how, where, and when
service was made, or explaining why service did not occur. Jd. Art. 5-6. Finally, the completed
Certificate is returned to the applicant. fd.

Grupo does not dispute that Plainaff “utilized the correct channels of process when they
sent the judicial documents to Mexico’s Central Authority.” See Mot. to Quash. p, 4, 1 5-6,
Instead, Grupo alleges that service on Ms. Martinez was improper, even though done in

compliance with Mexican law and signed off by and approved by the Couri in Mexico, since

3
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Ms. Martinez was not “authorized” to accept service nor was such service reasonably calculated
to apprise Grupo of the pendency of this action. /d., p. 4.

B. The Interplay between Mexican Law, Nevada Law and the Hague Service Convention.

Grupo contends that, even though the Hague Service Convention applies and it was
served in conformity with it, it was not properly served under Nevada law, which requires
service on an individual authorized to receive service for Grupo. Grupo’s contention, however,
misapprehends the interplay between the relevant provisions of Mexican Law, Nevada law and
the Hague Service Convention, and discounts the effect of the Supremacy Clause contained in
Article V1, Clause 2 of the United States Constitution,

When process is served and return of process is completed by an official of a country that
is a signatory to the Hague Service Convention in accordance with Article 6 of the Convention,
as is was here, that service 1s sufficient, and any additional requirement which may be imposed
by Nevada law is pre-empted. See Macivor v. Volvo Penta of America, Inc., 471 So.2d 187
(Florida 1985) (reversing order quashing service, finding that Supremacy Clause preempts
Ilorida statute governing service, and service was made under the Hague Service Convention);
Volkswagenwerk, 486 U5, at 699 (stating that by virtue of the Supremacy Clause of the United
States Constitution, the Hague Convention “pre-empts inconsistent methods of service
prescribed by state law in all cases to which it applies.”™). Rather, the internal laws of Mexico
apply as to service upon Grupe, which laws have been satisfied in this matter. See Declaration

of Celso Najera Gonzalez (“Najera Declaration”™), § 11, attached hereto.

. Service upon Grupo Under the Hapue Service Convention and Mexican Law.

Under the Hague Service Convention, service may be made by any method permitted by
the internal law of the receiving state (Mexico). Therefore, it service is proper under Mexican
law then the service is valid even if the service would not be valid under Nevada law. So, the
question is whether service of Grupe complied with the Hague Service Convention and the

internal laws of Mexico.

4
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1 Hague Service Convention Procedures in Mexico.

As discussed above, under the Hague Service Convention, a request for service abroad is
submitted to the Central Authority, See Najera Declaration, §4.  The Central Authority reviews
the service reguest, approves it and sends the process to the local court in the State of Nuevo
I.eon, where Grupo maintains iis headquarters. fd. Service is performed by a “court official”,
who prepares an official report of the service (use of a private process server is not permitied).
Id., 92, 3. & 7. ‘This rcport is then submitted to the Mexican court. The court prepares a
Certificate of Service, Jd., 8. The Certificate in this case was signed by Jehu Frequiel Echartes

Hernandez, Esq., a Clerk of the Court - for Letters Rogatory for the State of Nuevo Leon. See

addressee (Grupo), who accepted service voluntarily. See Certificate, Exhibit A and Najera
Declaration, 47. Under both the Hague Service Convention and Mexican law (discussed below),
service is such a manner is appropriate and valid. See Najera Declaration, §11.

2. Mexican Rules of Service of Process.

Under Mexican law, service upon a corporation is not required to be made by someone
who is “authorized” by the corporation to receive service of process. fd., §Y 9-10. Rather, under
Mexican law, service of process is governed by civil procedure rules, including Articles 66, 67,
69 and 70 of the Civil Procedures Code for the State of Nuevo Leon. See Najera Declaration,
w2 3 & 10. As detailed in §7 of the Najera Declaration, the court-appointed process server
delivered the Summons and Complaint 1o Grupo at the address approved by the Mexican court,
which was the same address listed in the Summons., Thus, by all standards, service upon Grupo
was made in compliance not only with the Hague Service Convention, but the internal
procedural laws of Mexico. L, § 11,

D The Central Authority’s Return of the Certificate of Service is Prima Facie Evidence that
Service on Grupo was Made in Compliance with Mexican Law.

The Mexican court appointed Jehu Ezequiel Echartea Hernandez, Esg., a clerk of the

court of Mexico, to serve the summons and complaint (which had been transcribed into Spanish)
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on Grupo. On March 17, 2015, Mr. Hernandez, the “court-appointed” officer of the Mexican
court, served Grupo in compliance with Article 6 of the Hague Convention and on or about April
17, 2015, the Mexican Central Authority delivered to Plaintiff a Certificate titled “Hague
Convention on the Service Abroad of Judicial and Extrajudicial Documents in Civil or
Commercial Matters” (“Certificate”). This Certificate was thereafter filed with the Clerk of the
Court of the District Court, Clark County, Nevada on May 21, 2015, A copy of the Certificate
was attached to Pla s Certificate of Service on Grupo and is also attached to the Najera
Declaration as Exlubit A The Certificate details the steps taken to serve Grupo. The
Certificate, which was approved by the Mexican court, is prima facie cvidence that Grupo was

properly served in accordance with the laws of Mexico,
In Unite Nat'l Retirement Fund v. Ariela, Inc., 643 F. Supp. 2d 328, 334 (SDNY.

20083, the court determined that the certificate filed with the New York court:

“establishes a prima facie case that this service complied with
Mexico’s internal laws. By not objecting to the documents and by
certifying service, the Central Authority indicaied that the
documents complied with the [Hague] Convention and that it had
served them in compliance with the {Hague] Cmventi@n i.e., that
it had made service as Mexican law required. This Court declines
to look behind the certificate of service to adjudicate issues of
Mexican procedural law that the parties have raised ’*hmugh their
submission of conflicting expert statements on the issue” Jd
citing Northrup King Co. v. Compania Productora Semillas
Algodoneras Selectas, 51 F 3d 1383, 1390 (8th Cir. 199537

id at 334, See also Resource Trade Finance | Inc. v. PMI Alloys, LLC, 2002 WL 1836818, 4
(S.DNY. Aug. 12, 2002) (it is well settled that the return of a completed certificate of service by
a Central Authority establishes prima fucie evidence that the Central Authority’s service was
made in compliance with the convention); Zions First Nat'l Bank v, Moto Diesel Mexicana, S.A.
de C V.. 2011 WL 2669608, at *2 (E.D. Mich., July 7, 2011} {U.S. court should not second-guess
the foreign central authority’s interpretation of its own law, and thus an argument that although
the defendant received the summons and complaint the method of service did not comply with
the law of the forcign state should be unsuccesstul). Similarly, in this case, the Mexican court

6
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certified that service was completed in accordance with the laws of Mexico. See Najera
Declaration, ¥ 8.

Although a prima facie showing of proper service may be rebutted by a lack of actual
notice or some showing of prejudice, Grupo has not made such a showing here. See Ariela, 643
F. Supp. 2d at 335, Northrup, 51 F.3d at 1390, Grupo has neither disputed that it rcecived actual
notice nor has it articulated any prejudice. Indeed, it is undisputed that Grupo was aware that
Plaintiff had filed a lawsuit against both Famsa, Inc. (“Famsa”), as tenant under the lease, and
Grupo, as guarantor of such lease. In fact, both Famsa and Grupo participated in a Mediation
over the breach of lease and guaranty on January 8, 2014, See Declaration of Kelly Brinkman
attached hereto, § 4. Further, Grupo and Famsa both have the same sets of attorneys involved in
this breach of lease litigation (and in the prior litigation with Famsa in which Judge Denton
already ruled that Famsa breached its Lease with Plaintiff). See Judgment issued in case A-12-
672870-C, entered on April 24, 2014} Further, there is no evidence that Grupo is unfairly
prejudiced by service under the Hague Service Convention or Mexican law, Indeed, the record
shows that the Mexican court-appointed process server served Grupo and that Plaintiff received
the Certificate, which did not note any problems with the adequacy of service of process.
Accordingly, Grupoe has actual notice of this litigation and thus the ability to defend the claims
presented in Plaintiff’s complaint, Therefore, Grupo’s motion to quash must be denied.

Further, the denial of service on an “authorized representative of Grupo”™ does not rebut
the presumption of proper scrvice established by the Certificate. Grupo’s objections simply do
ot refute the detailed, sworn statements of the court officer in the Certificate nor under Mexican
law. See Old Republic Ins. Co. v. Pacific Fin Services of America, Inc., 301 F.3d 54, 57-58 (2d
Cir. 2002) (quoting Simonds v. Grobman, 277 A.D.2d 369, 716 N.Y.5.2d 692 (2d Dept. 2000))
(“INJo hearing is required where the defendant fails to swear to “specific facts to rebut the

statements in the process server’s affidavits.””).

U Plaintiff requests that this Court take judicial notice of the Court Docket in the prior litigation between
PlaintHf and Famsa pursuant to NRS 47.130.

-¥

/
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CONCLUSION

Service of process is not intended to be a game of cat and mouse. Rather, “[t}he
purpose of service of process is to apprise the defendant that suit has been brought against him
and to give him an opportunity to defend.” Nofional Equipment Renial Lid v, Szukhent 317
F.2d 79 83 ¢2d Cir 1962). Here, there is no question that those aims have been fulfilied. The
Mexican courts’ return of the Certificate is prima facie evidence that service on Grupo was made
in compliance with Mexican law. The Hague Service Convention requires that the Central
Authority serve the documents by a method specified by s own law (i.c., Mexico). By not
objecting 1o the documents and by certifying service, the Mexican court indicated that the
documents complied with the Hague Service Convention and that it had served them in
compliance with the Convention, i.e., that is made service as Mexican law required. This Court

must decline to look behind the Certificate to adjudicate the issues of Mexican procedural law

that Grupo has raised in its Motion to Quash.

DATET this (6 day of Jung, 2015,

GOOLD PATTERSON

By: &, 1L F /

; oo S SR

Kelly J. B3¥inkman, Esq.

MNevada Bar No. 6238

1975 Village Center Circle, Suite 140
f.as Vegas, Nevada 85134
Attorneys for Plaintiff
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DECLARATION OF KFELLY J. BRINKMAN IN SUPPORT

Kelly 1. Brinkman, under penalty of perjury, declares as follows:

i. The following facts are personally known to me, and if called to do so, | could
and would competently testify thereto.

2. 1 have personal knowledge of the facts set forth herein, except as otherwise siated.
I make this Declaration in Opposition to Defendant Grupo Famsa, S.A. de C.V.”s Motion to

Quash Service of Process.

3. On August 29, 2014, Plaintff filed suit against Famsa, Inc. {"Famsa™) and Grupo
for breach of a lease and a rclated guaranty for a commercial premises located in Las Vegas,
Nevada.  In prior litigation (Case No, A-12-672870-C), filed in Clark County, Nevada, Judge
Denton ruled that Famsa breached the lease and was lisble for damages through the date of trial
(February 20145,

4, Grupo has taken every conccivable effort to avoid service of process of both this
current litigation as well as the prior litigation, even though Grupo was well aware of the prior
litigation {and this litigation) and even participated in a mediation {on January 3, 2014) related to

the damages due Plaintiff following Famsa and Grupo’s breach of lease and guaranty.

5. Given Grupo’s prior efforts to avoid service in the earlier litigahon, Plaintff went
through great tme and expense w0 send Plamtiffs summons and complaint o the Mexican
Central Authority in conformity with the Hague Service Convention,

6. Grupo and Famsa both have the same sets of attorneys involved in this breach of
lease litigation and in the prior litigation with Famsa in which Judge Denton already ruled that
Famsa breached its Lease with Plaintiff,

[ declare under the penalty of perjury that the foregoing is true and correct.

DATED this 16" day of june, 2015,

K LUV J H*}sﬁ?{' nan
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DECLARATION OF CELSO NAJERA GONZALEZ IN SUPPORT OF
PLAINTIFE'S QPPOSITION TO GRUPO FAMSA'S
MOTION TO QUASH SERVICE OF PROCESS

I, Celso E. Nagjera Gonzalez. Declare under penally of perjury, as follows:

1. I am an attorney duly licensed to practice in Mexico, My main area of expertise
involves civil litigation in Stale and Federal forums. My offices are in the city of Monterrey,
Mexico, which is located in the Mexican state of Nuevo Leon.

2. Service of process in Mexico is performed entirely through the Mexican Courts.
All process is served by court officials. Service of process 1s considered a “Court supervised
process” subject to specific rules set by the corresponding procedural codes,

3. In general, process service is performed by a Court officer or Court-appointed
scrver who delivers the summons and complaint on the named party. Once this is done, the
scrver drafis a written record of what transpired during service, so as to establish that all
formalities were met as provided by law.

4. Service of process in Mexico relating to lawsuits filed in the United States is
governed by the Hague Convention. [t requires all process to first be filed with the Central
Authority which 1 located in Mexico City. The Central Authority reviews the documents to
make sure that all requirements have been met and then transmits them 1o the local court. In this
case, the Ceniral Authority sent the documents to the court in the state of Nuevo Leon for
service,

5. I was retained 1o assist B.E. UNO, LLC in connection with service of process on
Grupo Famsa, S.A. de CV. (“Grupo _Famsa”). B.E. Uno initially cocountered obstacles
presented by Grupo Famsa’s in-house counscel who denied that Grupo Famsa was located at the
address given for service. Grupo Famsa even went as far as to produce a tax registration form
which stated that a different company was settled there. Even though thrs definitely is not

10
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evidence of Grupe Famsa no longer functioning in said domicile, the court server refused to
perform service on two occasions.

6. During the course of my research for evidence to show the Court that B.E. Uno
had the correct address for service, we found @ summons published in the most important
newspaper in Monterrey for a shareholders meeting of Grupo Famsa. The summons clearly
stated that the meeting would be held precisely at the address where we had been trying (o
perform service. This evidence was provided to the Court which eventually agreed with us and
ordered the process server to carry out service at the assigned place.

7. After service was complete, the court official who delivered the process prepared
a two page written report to the court as to what transpired. The report states that the appointed
server made sure that he was at the right place both by the signs placed at the extenor of the
building and by the information provided by the person who received the process, who fully
identified herself and stated that she was an emplovee of Grupo Famsa. The process server
delivered the process to this individual.

8. After reviewing the report of the process server, the court signed a Certificate of
Service which is attached 1o this declaration as Exhibit A [tis the court certification that service
was completed in conformance with Mexican law.

9. Mexican law does not require that service of process on a corporation be made by
service on someone who is authorized by the corporation to receive serviee of process.

1. Articles 66, 67, 69 and 70 of the Civil Procedures Code for the State of Nuevo
I.eon are applicable to the topte of service of process and read as follows:

“Article 66.- Consent of the person being served is not required for the validity
of the notification (service of process).”

“Article 67.~ The mandate ordering service will express the matter or subject of
service to be performed and the person or persons with whom it should be
carried out,”

Il
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A Division of ALS miternalional, inc
a014 Stare Line Road
Suite 110
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Leawood, KS
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May 20, 2012

To whom it may concer:

Uhis is to certify that the atisched tansiat
s received by this office.

ol the docume

ton from Spanish in

huse docwments are da

0,

ii g ish is an aecurate representation

ignated as:

Froof of International Service of Process in Mexico upon the Defendan
GRUPD FAMEA, S.A. DE CV.

Maria Victaria Portuguez, Manager of this company, certifies that Addy Miro, who translated his
docament, is fluent in Spanish and standard North American English and qualified to ransiate. She
attests to the bilowing:

ot &

sest of wmy knawledge, the accompanying text 1s a true.
1 document™

full and accurate transistion of the

sture of Murna Victoria Portuguez

cribed and sworn o before me this May 20, 20135

Vicks E’azbop
G e, w g e

\mmz*/ ublic, Stte of K *’x**s’%:?e E E R

Ogalified in Johns K

.
on uzum\: wv ] o
My comnssion € =

‘ E
Sinee ,!\, 3
a

Vigtor o Herty
President



al Office
b Affairs Conerad isfration
Intoynational 56@ Assistance Adranistration B

TIAL INFORMATION

? ABY Matter Number- 12808

File: ASI/541/1/2885/2013

1Y Mexico, D.F., April 17, 2015
v bawe and /
sni Public Inforration

s : : 7 NS ANDY ANNEX Caser A-T4-7 *7 m g{p« )

Y“«,‘w:sﬁ:mu - : BF {J\H)

! Vs,

- FAMSA, INC. AND GRUPO FAMSA, S A DECV

YVictoris Porfuguer
§e't§m"m:-iéwx‘:&i Litigation Support Services,

ANZHREC BCrvices

¢ Line Road, Sui‘te 10,
5, GH2OR. US A
Anwnczx}

‘.\\‘H“\
:L"WUL . E\(‘ )
L Med S fate

peCT zhu i Hu mb m)z igsued by the District Court for Clark County, Nevada, Uniied States of Ameriea, under
requested by B.E. UNO, LLC against FAMSA, INC and GRUPD FAMSA, 5.4, BECVY,

id marrer, Lam sending that office the letter ropatory, prool of action teken and the attached certificate titied

£ crton on the Service dbroad of Judicial cm’ Extrajudiciad Documents in Cz"wi’( or Commercial Matiers”,
wﬂm\ewi gned, and sealed by the Letters Rogatory Judge for the State of Nuevo Leo

nd sending you the above pursuant to the provisions of Articles 28, Scetion XTI of the Federal Public
sary, all

Pam notifving
Administation Organic Law, 14 Heotion Viand 31 Seetion IX of the fnternal Rules of the Foreign Affairs So

il foree.

sircerehy,

v - T

LTS D

atory Diepartmont Director

i ! /J’Cj
Maney Hucio Alunis Arredondo.,

“af service

ANSNEY Lot

a3 due e unfulfiled requirements by the regquestimg authority.

tary 1y beng g

auhtéman, O P GO0, Méxion, 11 F

Ave, fudrer ni g
(583 36RA-2100 hitp Mwvewasregebonx

Pl nuwrnbe



Case Moo A-14-706336-C
CERTIFIUATE

de 6 of the Convention,

e honor o cortify, i conforminy with @
s o

The undersigned autherity ha

i that the docurpont has

- e date MARCH 17, 3048

- at{piace, strect, number)__ PING SUARREY AVENUE #1282 NORTH CENTRAL MONTERIGLY
EVO LEON, MEXICO R

s
iy

i one of the fellowdng methods authorized by article 8

Lo e aecordance with thoe provisions of sub-pars

CHEy in accordance with the following perticular mothod®:

by delivery to the addrosser, who accepted it voluntarily,

s referred (o in the reguest have been delivered 1o

Thae docur

- {identity and description of person) CLAUDIA PALOMO MARTINEZ,

siisings to the addressee (Family, business, or other) EMIPLOYEE IN THE DEFENDANTS
LEGAL DEPARTMENT [ S e e

2y thai the ducurnent bus not bewn served, by resson of the {otlowmy facts¥;

ficonfonmivy with the second pamgeaph of article 12 of the Canvention, the applicant Iz raquested (o pay or reimburse the

deruled wn the attachod statcment®

Annexes

LITIQNLE Teiuy

EETTER ROGATORY aND

CERTIFICATE OF COMPLETION L
- e e e e et e Done &2 UITER N e e
[ MEXIC i
STATES
\ T/
. ‘,./

fiy appr

.. STATE gngqgvo LEGN
SEBBREROBATTRY COURT |

LETTER ROGATORY AND

CERTIFICATE OF COMPLETION [Fignature]

EZEQUIEL ECHARTEA HERNANDEZ LSO

IRE GF THE COURT - FOR LETTERS ROGATORY
FOR THE STATE OF NULRVO LEON,

“Drelvie il mappropmiate



Con mimz 2 Juridien
Cners d‘

Divecoiém

“ZOLS, Afo del Generalisime losé Maria Morelos v Pavdn®™

12808

Oficio Namera ASI-
Expediente: ASI/S41/71/2885/2013%

'uem»mc‘m BESERY ALY COMPIDENL

LRpmereE L
Earularrsends
Ll

péatico, [1L.F., a 17 de abyil de 2015

F506 ¢ Rk

i Caso: A-14-706336-C.,

BE.UNO, LLC
. . - . Vs
Victoria Portuguesz FAMSA, INC y GRUPO FAMSA, S.A. DE C.y.

international Litigation Support Services,

Legal Language Services

£(114 State Line Road, Sufte ]
Leawood, Kansas, 66208, U, :wl\
(Estados Unidos de Amer:f"}

Ma flero a la carta ﬂ*gamnz s%z:ada Tribu 1ai c;<> Distrito, (“e:mdaéo dp Clark, Nevada, Estados
3% d(} América, deduuva del case ndmero A 14-706336-C promov £§Q pef B.E UMO, LLC en
Q%A?‘ﬁ&ﬁa §N€Cyﬁ%§}@@ i’é?ﬁ%ﬁa SA, uEEZV '

i

Lo anterior ED mmm!cmv,‘ if,CLd us%:r-:d de u}nf@{m,ﬁaﬂ conlo ms;}uesto,-eﬁ fos articulds 28 fraceion
Xt de la Ley:Grganica de i, Adrdind istracion Pubfs{.a edemwg g fmccmn »fZ y 5? fsaccsan X del
Reglame neo iiterior aa§a Secreta ade Re!d;omﬁs Eme*‘mre "mdms

Atenta mmf"ﬁ
La Jefa de! u;z ar«,"

svuelve catta rogatoris poc falts oe requisites 3 1a autoridas exhortante, |

Avenida Judrez it 20, Col. Centra, Del. Caavhtémoc, (. 06010, Mésico, DLE.,
Tels. {53) 3680 - 5100 hibp:/fwww.osregobanx




CERT

(w254 A

Case Noow A-T4-708336-C

PICACION

CERTIFIC sa'ﬁ:

ATTEST,

L s ndad infrsenia ticar el bonor
The untersigned suthority hae tha b
L Guionidé sawssignds o {hervanr  rester conformdmmmt 4 griiz

tilienr, cundbone vl arvioulo 6 de ¢
nour 10 certily, o confermity with o
8

& pencidn La sido gecuisgn®

sl dovument has ooy served *

T e, L‘r‘h“ 14
. w{.’m’»sl

- e fdgral

TOUFE MAWED D¥ 2018

< wlate

A TI]

13

iohe Convenic.
tinle § 5 the Convention,

d¢ laddlte Comvanion,

<o (babidsd valle ndrnar)
-~ 31 (platy, Weeal, pumper)

AVENIDA PING

L e endrgd

SUAREY

4

B1202  NOREE, fuympe nm MONTERREY

NUEVO LEON, MERIes
enunn g igs Tonnas ngetemes provisias oo ed snicude 5:
<l ave of the Tellewing metheds suthorised by srifcle

Furtde

-GonE e des i Jordes srivamer i frgel &

{323 vogien tas Tormas legales antieuio S, panalic primero, e {s3).*
7} fu arcardence with the providony of sub-pacagraph (a) uf ihe Hest paragranh of avdcle  of the Canvantion®,

3/ selon lez farmes {egaics (ariicle 5. alirda preemter, igitre ¢

2y ioghn s Tonms particuiar siguienie”

{b} v recnrdance with the lllewing particuisr netbed®:

b relan o fermy pariioniiter nedvasig

o ent

or simpie

3
uf g rersise simpie,

han sidn entrogedos &

L8 GLERmENToy weneieTsdus e 1 prlicid:
The docsments veforred to in the request beve been detbvered tor
at d

Laty dogumenis rentionnds dang lg demeade pat 818 remis o

i}
Sldestiey and deserlplion of person)

“fidentit o da

A1 =0 v ealided de fs porsang)

4 2 guall ia persanne}

CLAUDIA PRLOMO MARTINEZ

Hy dellvery fo the addrawes, who acrepled it valuntariiy. »

ulos s
weeistiomehlp to 1he wddressee (family, busineag, or other)
¢ nhordingtion ouw antres. svge Iy destmelain

LA KARTE DEMANDADS

Aigms de prarente, 3

_DE

pargniesey, suboniingsitn U ouns, ¢ o destinaleria del dacumenio!

TIRINICR

MELEADA DEL_BREA

de i new

%o oue b prieidn re ba sido gjrevtads s medn g 108 herhos slgpulentas®

Iyeha] the dosumend hes ot bery 1erved, by reaenn of the fellowing facte™;

2. gren dg demands n'c par did axderiss, en raizon des ol swiveni?

it ‘3. pan

Y

Corfommns & ard vafo 2, de diche

doslaraciin adienta
e eonfopmity h“ih ‘l(e secend puragrank of article 12
sltavhed ualmwn"‘
-

of the Conventlasn,

£ de fpdue Cenvenricn,

Anpriee

Anaries

Dacanintds el v it
Drocuments refurned”

£25 rerupdes

3”1‘ LTCARG DE.
S L ML EN T

Tmenine justificatives de 3 ejenueidn

v, das

Enyu

Ja wpprugciste osves, docymentt astabiishing tha servien:

Sohdons, ler documanty junifleoddfs de tengouiivn:

CRRTH ROGATLRIEA

Lo

A%

Converio, se ruegs ) regwireniz ¢l pago o reembolse de bos gusios cuyey detalles figuran

e vpraBrant o8T pri

e in
e gpplizent is vequested ta paY or reimbyies the expenses Sviailed in the

o pever o de remboerser fex froly dent le d8l figure v mémetre ofc

Hevho e

wam
o

Fistta y-ch“'**:ﬁf.
Signuture s P amp.

Fiinanda s BT

i
B B, j*’ 5

VHERTIPIOALG DR
CUMPLIMISNTD CoAREASL v TRA IIFENANDED .
O DEL JUZGRDC

© Fagbu b raewis e o,
fowiere o dnnagragriase
e oz vt e TR

L

DE ZXHS TAS ROGATORTAS
ﬁ:\ DR NUBVO LEOH,




[

[

CERTIFICATE OF SERVICE

T hereby certify that T am an emplovee of the law firm of Goold Patterson, and on the
: b e

W™ day of June, 2015, 1 served the foregoing PLAINTIFF’S OPPOSITION TO

DEFENDANT GRUPO FAMSA, SA de CV.’s MOTION TO QUASH SERVICE OF
PROCESS; DECLARATION OF KELLY J. BRINKMAN IN SUPPORT; DECLARATION OF
CELSO NAJERA GONZALEZ IN SUPPORT by enclosing a true and correct copy of the same
in a scaled envelope, postage fully pre-paid thereon, and depositing said envelope in a mailbox
of the United States Post Office, addressed as follows:

Christopher Byrd, Esq.

FENNEMORE CRAIG JONES VARGAS
300 S. Fourth Street, Suite 1400

Las Vegas, NV 89101

Attorneys for Defendanis

Richard I. Arshonsky, Esq.

LEVINSON ARSHONSKY & KURTZ, LLP
15303 Ventura Blvd,, Suite 1650

Sherman Oaks, CA 21403

Attarneys for Defendunts

, i oA
LA \M o
z &?{0}"‘@% of Gdold Patterson
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IN THE SUPREME COURT OF THE STATE OF NEVADA

GRUPO FAMSA,S. A .DEC.V.,a
Mexican corporation,

Electronically File
Aug 21 2015 11:4
VS. SUPREME COURCIE AS I iINdem

68626 Clerk of Supreme
THE EIGHTH JUDICIAL DISTRICT
COURT of the State of Nevada, in and
for the County of Clark, and THE
HONORABLE ROB BARE, District DISTRICT COURT CASE NO.:
Court Judge, A-14-706336-C

Petitioner and Defendant,

Resnondents

B.E. UNO, LLC, a Nevada limited
liability company,

Real Party in Interest and
Plaintiff.

REAL PARTY IN INTEREST/PLAINTIFF’S OPPOSITION TO
PETITIONER’S EMERGENCY MOTION UNDER NRAP 27&%’1“0
STAY PROCEEDINGS AGAINST PETITIONER PENDI
RESOLUTION OF WRIT PETITION CHALLENGING SERVICE OF
PROCESS ON DUE PROCESS GROUNDS
B.E. Uno, LLC, as Real Party in Interest and Plaintiff (“Plaintiff”),
files its opposition to Petitioner’s Emergency Motion Under NRAP 27(e) to
Stay Proceedings Pending Resolution of Writ Petition Challenging Service.

L. INTRODUCTION

Service of process is not intended to be a game of cat and mouse.
Rather, “[t]he purpose of service of process is to apprise the defendant that
suit has been brought against him and to give him an opportunity to defend.”

Nat’l Equip. Rental, Ltd. v. Szukhent, 311 F.2d 79, 83 (2d Cir. 1962). Here,

there is no question that those aims have been fulfilled. The Mexican courts’
return of a Certificate of Service is prima facie evidence that service on

Grupo was made in compliance with the Hague Convention (“Convention”)

d
18 a.m.
an

Court

Docket 68626 Document 2015-25351
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as well as Mexican law, Further, and despite Grupo Famsa, S.A. de C.V.’s
(“Grupo”) argument, Nevada law is inapplicable as such procedural laws are
preempted by the Convention.

The Eighth Judicial District Court denied Grupo’s Motion to Quash,
expressly finding that Grupo was properly served under the Convention and
internal laws of Mexico. Notwithstanding, Grupo files this Emergency
Motion for Stay pending a ruling on the Writ. Leaving aside the fact that this
“emergency” was a creation of Grupo’s own doing, this Stay Motion must
be denied. First, Due Process has been satisfied, which simply requires
reasonable notice and the opportunity to be heard. Second, service of
process need only satisfy the Convention and/or internal laws of Mexico
(which Grupo concedes occurred), not inconsistent state laws of Nevada, a
fundamental concept Grupo miscomprehends. Third, Grupo has failed to
satisfy the standards for a stay — an extraordinary remedy that should not be
lightly granted. Fourth, there is no prejudice to Grupo in having to defend
itself in this case as Grupo’s attorneys are the exact same attorneys already
intimately involved in representing Defendant Famsa, Inc. (“Famsa”), a
company wholly-owned by Grupo. The issue in this case, damages, is the
same issue for both Grupo and Famsa. This issue does not change
depending on who is a defendant. On the other hand, great prejudice will be
suffered by Plaintiff if a stay is granted as Grupo is likely the only defendant
with assets sufficient to cover any and all judgments awarded Plaintiff.
Fifth, this is yet another delay tactic by Grupo to avoid paying damages
following the breach of lease and guaranty. Sixth, to the extent this Court is
inclined to grant a stay, such stay should only issue upon a bond in the
minimum amount of $1,000,000.00.

/1!
/1
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I1. LEGAL ARGUMENT
A. Grupo Has Failed to Satistyv the Standards for a Stay.

The issuance of a stay i1s an extraordinary remedy granted only if
fel

clearly warranted. Fritz Hansen A/S v. Dist. Ct., 6 P.3d 982, 986, 116 Nev.

650 (2000). Despite Grupo’s contention, prior to issuance of a stay, Grupo
must still show some likelihood of success. As stated in Hansen, Grupo
must “present a substantial case on the merits . . . and show that the balances

3%

of equities weighs heavily in favor of granting the stay.” Here, Grupo has
made no such showing,

In Hansen, Hansen filed a writ challenging the district court order
denying its motion to quash service of process for lack of personal
jurisdiction. Hansen, 6 P.3d 982, 983, 116 Nev. 650 (2000). Hansen then
filed a motion to stay the district court proceedings pending resolution of the
petition. The Nevada Supreme Court held that a stay was not warranted. Id.
Applying the NRAP 8(c) factors, the Court held that participating in the
proceedings and incurring litigation expenses are neither irreparable nor
serious harm. Further, the Court found that Hansen was not likely to prevail
on the merits since Hansen’s argument was contrary to well-established case
law and that such extraordinary relief was unwarranted. Id. at 987. This case
is no different. The fact that a portion of this case discussed a general and
special appearance does not make this case inapplicable, as Grupo would
like this Court to believe.

B. Grupo Should Not Prevail Since Service Need Not Satisfy Nevada
Law, Only the Convention, Which Grupo Concedes Occurred.

The service provisions of the Convention take precedence over
conflicting Nevada procedural rules. Article VI of the U.S. Constitution
establishes that treaties are the supreme law of the land, binding upon states.
The Convention is recognized with status equivalent to a ftreaty. See

3




Volkswagenwek Aktiengesellschaft v. Schlunk, 486 U.S. 694, 699 (1988).

Thus, when state service of process procedures are in conflict with the
Convention, courts are compelled to recognize the supremacy of the
Convention’s provisions. See Griggs Group Ltd. v. Filanto Spa, 920 F.Supp.
1100, 1102 (D. Nev. 1996) (the service provisions of the Convention take

precedence over any conflicting Nevada procedural rules); Ackermann v.

Levine, 788 F.2d 830, 840-41 (2d Cir. 1986).! This comports with the basic

purpose of the Convention - to create expediency and uniformity by
eliminating following fifty different sets of service regulations. Dayha v, 2"
Jud. Distr. Ct, 19 P.3d 239, 243, 17 Nev. 208 (2001).?

Grupo does not dispute that Plaintiff “utilized the correct channels of
process when they sent the judicial documents to Mexico’s Central
Authority.” See Mot. to Quash, p. 4. Rather, Grupo alleges that service was
improper, even though done in compliance with Mexican law and signed
off by and approved by the Court in Mexico, since Ms. Martinez was not
“authorized” to accept service nor was such service reasonably calculated to
apprise Grupo of the pendency of this action under Nevada law. Id. Grupo
misapprehends the preemption impact of the Convention and the
inapplicability of Nevada procedural rules in this case. As a result, the cases
cited by Grupo (Tara Min. Corp. v. Carnegie Min. & Exploration, Inc., 2012
WL 760653 (D. Nev. 2012) and Direct Mail Specialists, Inc. v. Eclat

"' In Ackermann, a foreign plaintiff served process on a New York
defendant through mail, as permitted by Article 10(a) of the Convention.
Service upheld even though New York service of process law only allowed
mail service in conjunction with personal delivery. New York law not
applied since Convention deemed dispositive.

2 Nevada service rules could apply had Plaintiff not gone through thg
Convention.
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Computerized Tech., Inc.,” 840 F.2d 685 (9 Cir. 1988)) for the proposition

that due process is satisfied only by serving an agent, officer or
representative  highly integrated within Grupo, are inapplicable and

irrelevant.  See, e.g., Marcantonia v. Primorsk Shipping Corp., 206

F.Supp.2d 54 (Mass. 2002) (country in which service is being made is
country whose laws should be obeyed; since Russian corporation was served
in Canada, Canadian law governed service of process); Macivor v. Volvo

Penta of America, Inc., 471 So.2d 187 (Florida 1985) (reversed order

quashing service, finding Supremacy Clause preempts Florida statute

governing service; service made under Convention); Volkswagenwerk, 486

U.S. at 699 (by virtue of the Supremacy Clause of U.S. Constitution, the
Convention “pre-empts inconsistent methods of service prescribed by state
law in all cases to which it applies.”).

As indicated above, it is undisputed that Plaintiff complied with both
the Convention as well as the internal laws of Mexico when it served Grupo.
Further, the Central Authority’s return of a Certificate of Service (which is

blessed by the Mexican court) is prima facie evidence that service was made
b JI5p Ny

in compliance with Mexican law. Northrup King Co. v. Compania

Productora Semillas Algodoneras Selectas, S.A., 51 F.3d 1383 (8" Cir.

1995) (a completed certificate returned by Spanish Central Authority is
prima facie evidence that process was served in compliance with the
Convention); Unite Nat’l Retirement Fund v. Ariela, Inc., 643 F.Supp. 2d
328, 334 (S.D.N.Y. 2008) (Certificate is prima facie evidence that service

complied with Mexico’s internal laws).

3 Although inapplicable, in Eclat, court affirmed a default judgment served
upon a “receptionist” after receptionist claimed no one was at Eclat’s office
to accept service, stating that FRCP 4 is a flexible rule that is liberally
construed so long as a party receives sufficient notice of the complaint.

o)
ot




1. Due Process Guarantees.

For service of process to be upheld in Nevada, the provisions of the
Convention and constitutional due process requirements must be satisfied.
Grupo’s argument it not that the Convention was not followed, but instead
that its due process rights have been violated. The standard used to
determine whether due process is violated was set out in Mullane v. Central

Hanover Bank & Trust Co., 339 U.S. 306 (1950): “[A] fundamental

requirement of due process . . . is notice reasonably calculated, under all the
circumstances, to apprise interested parties of the pendency of the action and
afford them an opportunity to present their objections . . . .” The Mullane
due process considerations are incorporated into the Convention. See Shoei

Kako v. Superior Court, 33 Cal. App. 3d 808, 820 (1973) (“[a]rticle 15 of

the Convention is the equivalent of our national due process concept.”). See
also Preamble and Article 1 of Convention (Convention simplifies and
expedites the service of documents abroad and guarantees that service will
be brought to the notice of the recipient in time to defend); Burda Media,
Inc. v. Viertel, 417 F.3d 292, 299 (2d Cir. 2005) (service of process is

permitted “by any internationally agreed means reasonably calculated to
give notice, such as those means authorized by the Convention.”). Further,
the reasonable standard is not grounded in perfection. Mullane, 339 U.S. at
317-18. It only requires that a party apply the best efforts practicable for
giving notice. Mullane therefore does not require that service of process
assure receipt of notice, but instead holds that service must be reasonably
calculated to reach the defendant after considering the particular
circumstances of each case.

Here, Grupo has sufficient notice of this action such that the purpose
of service is fulfilled. Grupo’s prompt filing and activity in this case
indicates Grupo has sufficient notice of the Complaint and claims alleged

6
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therein. Moreover, Grupo was also aware of the prior action and participated
in a formal mediation with their wholly-owned subsidiary - Famsa. Plaintiff
has made efforts to avoid a default against Grupo and has requested that they
actively participate in this case. Plaintiff requested that Grupo’s attorneys
agree to accept service on behalf of Grupo — which was denied. Thus,
Plaintitf was forced to go through the time-consuming and expensive
process of serving Grupo in Mexico under the Convention and internal laws
of Mexico. In addition, and as more particularly detailed in the Gonzalez
Declaration attached as Exhibit A to Plaintiff’s Opposition to the Motion to
Quash, the court process server in Mexico refused to perform service on two
occasions until Plaintiff provided additional evidence to the Mexican court —
which court then authorized service at the address listed in the Summons.
See Gonzalez Declaration, 49 5-6. Due process merely requires notice and
the opportunity to be heard. These protections have been more than satisfied
in this case. Grupo’s dilatory tactics to evade service and delay must be
stopped. It is certainly reasonable to require Grupo to defend a suit in
Nevada following the breach of lease and guaranty for a Nevada commercial
premises where Famsa and Grupo elected to do business.

Finally, it is uncontroverted by Grupo that service of process
comported with the internal laws of Mexico. See Mot. to Quash, p.4 as well
as the Declaration of Celso Gonzalez, 19 9-11, Exhibit A (Mexican law does
not require service on a corporation be made on someone who is authorized
by the corporation to receive service of process and Article 69 of the Civil
Procedure Code for the State of Nuevo Leon permits service at the domicile
assigned for such effect by Court appointed process service).

C. There is No Harm by Denving a Stay Since Damages Are Already
Being Litigated by the Same Set of Attorneys for Famsa.

The ultimate issue in this case is damages following Famsa and

7
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Grupo’s breach of lease and guaranty (and Plaintiff’s mitigation efforts and
Grupe’s lability under its Guaranty). Given that Famsa and Grupo have
identical attorneys and the damage issue is the same as to both Famsa and
Grupo, there is little or no harm to Grupo in having this litigation proceed
without a stay. Grupo is not subject to any special or additional defense
separate and apart from Famsa. Further, Nevada courts have already held
that “litigation expenses, while potentially substantial, are neither irreparable
nor serious.” Hansen, 6 P.3d at 986-87. See also Wisconsin Gas Co. v.

F.ER.C,, 758 F.2d 669, 674 (D.C. Cir. 1985) (“[m]ere injuries, however

substantial, in terms of money, time and energy necessarily expended in the
absence of a stay are not enough” to show irreparable harm).

Further, despite Grupo’s contention, Plaintiff will be harmed if a
stay is granted as it has yet to be compensated following the breach of lease
and guaranty (no rent having been paid since late 2012 — close to three
vears). Famsa has indicated on numerous occasions that all of their assets
are encumbered by a loan made by Grupo. Plaintiff’s only real chance of
recovery in this matter is to obtain a judgment against Grupo. Thus, any
stay of the proceedings against Grupo will frustrate Plaintiff’s efforts to
pursue Grupo for its obligations under the Guaranty.

D. Even if Grupo Can Somehow Claim it Satisfied the Standards for a
Stay. a Bond Must be Posted.

Even if Grupo could persuade this Court that a stay is appropriate,
such a stay must not issue unless Grupo posts a bond. Under NRAP 8(2)(E),
a bond is appropriate whenever a stay may be issued. Although Plaintiff
disputes that a stay should issue, if this Court is somehow inclined to grant
any such stay, Plaintiff requests that a bond in the minimum amount of
$1,000,000.00 be required as a condition to the granting of any stay. This

amount is based on the $882,683.71 Judgment obtained in the prior litigation

8
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(Case # A-12-672870-C) ($748,394.19 plus fees ($126,712.50) and costs
($7,577.02)). See Judgment and Order on Attorney Fees and Costs attached
Judgment, all of which remains outstanding, was awarded in April of 2014,
and continues to bear interest. Pursuant to Grupo’s Guaranty with Plaintiff,
any judgment rendered against Famsa is binding and conclusive against
Grupo to the same extent as if Grupo had appeared in such proceedings and
judgment has been rendered against it. See Guaranty attached as Exhibit C.
Thus, a bond in the minimum amount of $1,000,000.00 is reasonable.

E. A Stay Must Not Issue Since Grupo Created Its Own Emergency.

Grupo is the party that created the circumstances requiring that this
matter be heard on an emergency basis. For some unknown reason, Grupo
waited 24-days after the lower court denied its motion to quash before filing
its motion to stay with the lower court and 30-days before it filed this
Emergency Motion for Stay and Writ. Additionally, service of the
Complaint was made on Grupo in Mexico on March 17, 2015, almost 5
months ago. Other than the Motion to Quash, Grupo has yet to challenge
service in Mexico or otherwise. Thus, given that Grupo has sat on its rights,
there is no emergency nor any reason to stay any proceedings pending a
hearing on Grupo’s Writ of Prohibition.

Ifl. CONCLUSION

Given that: (a) Grupo’s due process rights have been satisfied; (b)
Grupo has both reasonable notice and the opportunity to defend; (c) service
upon Grupo was proper under both the Convention and the internal laws of
Mexico (the Certificate being prima facie evidence service was valid); (d)
the standards for a stay have not been met; and (e) there is no harm to Grupo
in defending this matter as the damage issue is already being defended by
Grupo’s same set of attorneys representing Famsa (its wholly owned entity),

9
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Grupo’s Motion to Stay must be denied. If this Court, however, is inclined
to grant a stay, Plaintiff requests that a bond in the minimum amount of
$1,000,000.00 before any such stay issue.
DATED this 21% day of August, 2015.
GOOLD PATTERSON

e

By: i«i"@wu—fm A
Kelly J, Brinkman, Esg.
Nevada Bar No. 6238
1975 Village Center Circle, Suite 140
LLas Vegas, Nevada 89134
Telephone: (702) 436-2600
Email: kbrinkman@gooldpatterson.com
Attorneys for Real Party in
Interest/Plaintiff
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AFFIDAVIT OF KELLY J. BRINKMAN IN SUPPORT
STATE OF NEVADA )
COUNTY OF CLARK )

I, Kelly J. Brinkman, being first duly sworn on oath states under
penalty of perjury that the following assertions are true and correct of my
own personal knowledge:

L. [ am an attorney duly licensed to practice law in the State of
Nevada and am a partner at the law firm Goold Patterson, attorneys for
Plaintiff, B.E. Uno, LLC. This Affidavit is submitted in support of Real
Party in Interest/Plaintiff’s Opposition to Petitioner’s Emergency Motion
Under NRAP 27(e) to Stay Proceedings Pending Resolution of Writ petition
Challenging Service.

2. Service of the Summons and Complaint was made on Grupo
in Mexico on March 17, 2015, almost 5 months ago. Other than the Motion
to Quash, Grupo has yet to challenge service in Mexico or otherwise.

3. On June 1, 2015, Grupo filed its Motion to Quash Service of
Process, to which Plaintiff filed its opposition. See Plaintiff’s Opposition to
Grupo’s Motion to Quash Service of Process attached as Exhibit A.

4. On July 14, 2015, the Eighth Judicial District Court denied
Grupo’s Motion to Quash, finding that Grupo was properly served under
both the Convention as well as the internal laws of Mexico (and Grupo’s due
process rights were not violated). At the end of that hearing, Grupo’s oral
motion to stay was also denied.

5. 24-days later, Grupo filed a Motion to Stay with the lower
court (on shortened time), to which Plaintiff filed its opposition. Plaintiff
filed its opposition thereto (which was not included in Grupo’s Appendix
with the Writ) and attached hereto as Exhibit D. On July 11, 2015, the
Eighth Judicial District Court dented Grupo’s Motion to Stay.
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6. Both Famsa and Grupo have the identical set of attorneys (two
different firms) defending them in this case (as well as other cases where
Famsa breached its lease with different landlords in California and Grupo
was also a guarantor).

7. The remaining issue in this case is one of damages following
the breach of lease (and guaranty). That issue is the same, whether litigated
by tenant or guarantor.

8. Grupo has notice of this proceeding as well as the prior
litigation with Famsa. In fact, Grupo participated in a mediation in the prior
litigation (Case No. A-12-672870-C).

9. Plaintiff has made efforts to avoid taking a default against
Grupo and has requested that they actively participate in this case. Plaintiff
requested that Grupo’s attorneys agree to accept service on behalf of Grupo
— which was denied. Thus, Plaintiff was forced to go through the time-
consuming and expensive process of serving Grupo in Mexico pursuant to
the Convention and the internal laws of Mexico.

10.  Neither Famsa nor Grupo have paid rent (or any amounts on
the prior Judgment) to Plaintiff since late 2012. Famsa’s representative has
informed Plaintiff that all of Famsa’s assets are encumbered by a loan made
by Grupo. Plaintiff’s only real chance of recovery in this matter is to obtain
a judgment against Grupo. Thus, any stay of the proceedings against Grupo
will frustrate Plaintiff’s efforts to pursue Grupo for its obligations under the
Guaranty and following Famsa’s breach of lease.

11.  In the prior litigation with Famsa over the breach of lease and
guaranty (Case No. A-12-672870-C), Plaintiff was awarded a Judgment in
the amount of $748,394.19 plus attorney fees ($126,712.50) and costs
($7,577.02) for a total of $882,683.71. See Exhibit B.
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12, Pursuant to Grupo’s Guaranty, any judgment rendered against
Famsa is binding and conclusive against Grupo to the same extent as if
Grupo had appeared in such proceedings and judgment had been rendered
against Grupo. See Guaranty attached hereto as Exhibit C.

EXECUTED this 21" day of August, 2015.
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Kelly J. Brinkman )

STATE OF NEVADA )
COUNTY OF CLARK )

Signed and affirmed before me this 21% day of August, 2015 by
Kelly J. Brinkman.

ROTARY PLIBLIC
TIFFANY #. ROVERE

L STATE OF NEVADA . COUNTY OF CLARK
APRTUTIE B, Jes
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DISCLOSURE STATEMENT PUSUANT TO NRAP 26.1
The undersigned counsel of record certifies that the following are
persons and entities as describe in NRAP 26.1(a) and must be disclosed:
There are no entities to be disclosed.
These representations are made in order that the judges of this
court may evaluate possible disqualification or recusal.

GOOLD PATTERSON

Kelly J. Brinkman, Esq.

Nevada Bar No. 6238

1975 Village Center Circle, Suite 140
Las Vegas, Nevada 89134

Telephone: (702) 436-2600

Facsimile: (702) 436-2650

Email: kbrinkman@gooldpatterson.com
Attorneys for Real Party in Interest

and Plaintiff




PROOF OF SERVICE

I hereby certify that I am an employee of the law firm of Goold
Patterson, and on the 21% day of August, 2015 I served the foregoing REAL
PARTY IN INTEREST/PLAINTIFF’S OPPOSITION TO PETITIONER’S
EMERGENCY MOTION UNDER NRAP 27(e) TO STAY
PROCEEDINGS AGAINST PETITIONER PENDING RESOLUTION OF
WRIT PETITION CHALLENGING SERVICE OF PROCESS ON DUE
PROCESS GROUNDS by enclosing a true and correct copy of the same in a
sealed envelope, postage fully pre-paid thereon, and depositing said
envelope in a mailbox of the United States Post Office, addressed as follows:

TO:  Christopher Byrd, Esq.
FENNEMORE CRAIG, P.C.
300 S. Fourth Street, Suite 1400
Las Vegas, NV 89101
Attorneys for Defendant, Famsa, Inc.
and Grupo Famsa, S.A. de C.V.

I further certify that on the 21 day of August I served the foregoing
REAL PARTY IN INTEREST/PLAINTIFF’S OPPOSITION TO
PETITIONER’S EMERGENCY MOTION UNDER NRAP 27(e) TO STAY
PROCEEDINGS AGAINST PETITIONER PENDING RESOLUTION OF
WRIT PETITION CHALLENGING SERVICE OF PROCESS ON DUE
PROCESS GROUNDS by hand delivering a true and correct copy of the
same, addressed as follows:

TO:  District Court Judge Rob Bare
Department 32
Regional Justice Center

200 Lewis Avenue
Las Vegas, NV 89155




