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Attorneys for Plaintiff

DISTRICT COURT
CLARE COUNTY, NEVADA
B.E.UNO, LLC, a Nevada limited Hability CASE NO.: A-15-706336-C
company,
: DEPT. NO.: XXXII
Plainiiff,

PLAINTIFE’S OPPOSITION TO
va. GRUPO FAMSA MOTION TO STAY

PROCEEDINGS PENDING OUTCOME
FAMSA, INC,, a California corporation; OF PETITION FOR WRIT OF
GRUPO FAMSA, S.A. de C.V., a Mexican PROHIBITION; DECLARATION OF
corporation, KELLY J. BRINKMAN IN SUPPORT

Hearing Date: August 11,2015

Defendants.
cenaarnts Hearing Time: 9:00 a.m.

Plaintiff, B.E. Uno, LLC (“Plaintiff™), by and through its attorney, Kelly J. Brinkman,
hereby files its opposition to Defendant Grupo Famsa, S.A. de C.V.’s (“Grupo”) Motion to Stay
Proceedings Relating to Grupo Famsa, S.A. de C.V. Pending Outcome of Petition for Writ of
Prohibition (“Motion to Stay’™). This opposition is made and based upon the following Points
and Authorities and exhibits, Declaration in Support, pleadings, papers, and records on file, and
any oral argument presented at the time of the hearing on Grupo’s Motion to Stay.

L
INTRODUCTION!

On July 14, 2015, this Court held a hearing on Grupo’s Motion to Quash. At that
hearing, this Court denied the Motion to Quash finding that Grupo had been properly served
under both the Hague Convention as well as the internal laws of Mexico and the Grupo’s due

process rights were not violated. At the end of the hearing, Grupo, through its counsel, made an

! This Opposition is supported by the Declaration of Kelly Brinkman attached hereto.
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oral motion to stay the ruling, which was denied. TWENTY-FOUR DAYS LATER, Grupo

filed this Motion to Stay. Leaving aside the issues with the lack of cause and notice, the Motion

to Stay must be denied. First and foremost, there is nothing to stay as Grupo has not vet filed
(and may never file) a writ of prohibition with the Nevada Supreme Cowrt. Second, Grupo has
failed to satisfy the standards for a stay — an extraordinary remedy that should not be lightly
granted. Third, there is no prejudice to Grupo in having to defend itself in this case as Grupo’s
attorneys are the exact same attorneys already intimately involved in representing Famsa, Inc., a
company wholly-owned by Grupo. The issue in this case, damages, will be the same issue that
both Grupo and Famsa will have to defend. This issue does not change depending on who is a
defendant. On the other hand, great prejudice will be suffered by Plaintiff if & stay is granted as
Grupo is likely the only defendant with assets sufficient {0 cover any and all judgments awarded
Plaintiff. Fourth, this appears to be nothing more than another delay tactic by defendants in
avoiding paying damages following the breach of lease and guaranty. Fifth, to the extent this
Court is inclined to grant a stay, such stay should only issue upon the posting of a bond in the
amount of $1,000,000.00. Finally, Grupo failed to comply with EDCR 2.26 and 8.06(a),

requiring denial of the Motion to Stay.

IL
LEGAL ARGUMENT

A, There is Nothing to Stay as Grupo Has Yet to File Any Writ of Prohibition.

Despite having 24-days to file a writ of prohibition, Grupo has yet to file such writ,
merely alleging that Grupo is “preparing” such a writ. Thus, there is nothing to stay. That is,
even if the standards for a stay could be satisfied - which Plaintiff disputes — Grupo has yet to
file such a writ and may never do so. [s this another stalling tactic by Grupo? Who knows?
Nevertheless, the “potential” filing of a writ cannot be grounds for the issuance of a stay.

B. Crrupo Has Failed to Satisfy the Standards for Issuance of a Siay.

First, the issuance of a stay is an extraordinary remedy that should only be granted when

the circumstances are clearly warranted. Here, Grupo sat on its rights for 24-days following this

GAKIBVIOE S\022\Pldga\A- 14-706336-C\Drafts\Opp to Grupo's Motion to Stay Proceedings Related to Grupo.doc

0125



= E=S Led [

(&N

~3

i0
11
12

14
15
16

i8
19
20
21

23
24
25
26

28

Court’s ruling denying its Motion to Quash. Further, Grupo has yet to file any wriﬁ Grupo was
also granted, at their request, thirty (30) rather than the standard twenty (20) days to file an
answer. See NRCP 12(a). Additionally, service of the Summons and Complaint was made on
Grupo in Mexico on March 17, 2015, almost 5 months ago. Other than the Motion to Quash,
Crupo has yet to challenge service in Mexico or otherwise.

Despite Grupo’s contention, prior to issuance of a stay, Grupo must still show some

likelihood of success. As stated in Fritz Hansen A/S v. Dist. Ct., 6 P.3d 982, 986, 116 Nev. 650

{2000), Grupo must “present a substantial case on the merits . . . and show that the balances of
equities weighs heavily in favor of granting the stay.” Here, Grupo has not demonstrated that its
writ (not yet filed) demonstrates a substantial legal question or that equities weigh in its favor.?
Grupo’s argument is that its due process rights have been violated. In essence, the
question is whether it is reasonable to require Grupo to defend a suit in Nevada following the
breach of lease and guaranty for a Nevada commercial premises where Famsa and Grupo elected
to do business {and then elected to abandon the leased premises and breach the lease and
guaranty)? As previously briefed, Grupo’s due process rights have not been violated. Due
Process simply requires notice reasonably calculated to apprise interested parties of the pendency

of the action. Mullane v, Central Hanover Bank & Trust Co., 339 U.5. 306 (1950). There is no

dispute that Grupo has notice of this proceeding (as well as the prior proceeding, in which they
participated in a formal mediation with their wholly-owned subsidiary). Plaintiff has made
efforts to avoid taking a default against Grupo and has requested that they actively participate in
this case. Plaintiff requested that Grupo’s attorneys agree to accept service on behalf of Grupo ~

which was denied. Thus, Plaintiff was forced to go through the time-consuming and expensive

2 The service provisions of the Hague Convention take precedence over conflicting MNevada procedural
rules. Ariicle VI of the United States Constitution establishes that ireaties are the supreme law of the Jand, binding
upon states. The Hague Convention is recognized with status equivalent to a treaty. See Volkswagenwek
Aktiengesellschaft, 443 So0.2d 880 (Ala. 1983). Thus, when state service of process procedures have been found to
be in direct conflict with the Hague Convention, courts have been compelled to recognize the supremacy of the
Convention’s provisions. See generally Ackermann v, Levine, 788 F.2d 830, 840-41 (2d Cir. 1986). Further, the
Central Authority’s retum of a Certificate of Service is prima fucie evidence that service was made in compliance
with Mexican law. Unite Nat'l Retirement Fund v. Ariela, Inc., 643 F.Supp. 24 328, 334 (SD.N.Y. 2008).

GMNUBVOT 5\W022WPidgshA-14-706336-C\Drafts\Opp to Grupe's Motion to Stay Proceedings Related to Grupo.doe
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process of serving Grupo in Mexico pursuant to the Hague Convention and the internal laws of
Mexico. Due process merely requires notice and the opportunity to be heard. These protections
have been satisfied in this case. Grupo’s continual efforts for delay must be stopped.

In Hansen, Hansen filed a writ of prohibition challenging the district court order that
denied its motion to quash service of process for lack of personal jurisdiction. Hansen, 6 P.3d
982, 983, 116 Nev. 650 {2000). Hansen then filed a motién for stay of the district court
proceedings pending resolution of the petition. The Nevada Supreme Court held that a stay was
not warranted. Id.  Applying the factors under WRAP 8(c), the Supreme Court held that
participating in the proceedings and incurring litigation expenses are neither irreparable nor
serious harm. Further, the Court found that Hansen had not shown it was likely 1o prevail on the
merits since Hansen’s argument was contrary to well-established case law and that such
extraordinary relief was unwarranted. Id. at 987. This case is no different and, in fact, even
more deserving of a denial of a stay given that a writ of prohibition has not yei been filed. The
fact that a portion of this case discussed a general and special appearance does not mean that this

case, which is binding on this Court, is distinguishable or irrelevant.

C. There is No Harm to Grupo by Denving the Stay Given that Damages Are
Already Being Litisated by the Same Set of Altorneys for Famsa.

The ultimate issue in this case is the amount of damages Plaintiff is entitled to following
Famsa and Grupo’s breach of lease and guaranty (and Plaintiff’s mitigation efforts). Given that
Famsa and Grupo have identical attorneys and the damage issue is the same as to both Famsa, as
tenant, and Grupo, as guarantor, there is hittle or no harm to Grupo in having this litigation
proceed without a stay. Grupo is not subject to any special or additional defense separate and
apart from Famsa. Further, Nevada courts have already held that “ltigation expenses, while
potentially substantial, are neither irreparable nor serious.” Hansen, 6 P.3d at 986-87. See also

Wisconsin Gas Co. v, F.ER.C., 758 F.2d 669, 674 (D.C. Cir. 1985) (“[m]ere injuries, however

substantial, in terms of money, time and energy necessarily expended in the absence of a stay are

not enough” to show irreparable harm).

4

GACIBMOIS022\P1dgs\A-14-706336-C\Drafts\Opp to Grupo's Motion to Stay Proceedings Related to Grupe.doc
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Further, and despite Grupo’s contention, Plaintiff will be harmed if a stay is granted as it
still has yet to be compensated following Famsa and Grupo’s breach of lease and guaranty (no
rent having been paid since November 2012 — close to three vears). Famsa has indicated on
numerous occasions that all of their assets are encumbered by a loan mads by Grupo. Thus,
Plaintiff’s only real chance of recovery in this matter is to obtain a judgment against Grupo.
Thus, any stay of the proceedings against Grupo will frustrate Plaintiff’s efforts to pursue Grupo

for its obligations under the Guaranty and following Famsa’s breach of lease.

D. Even if Grupo Can Somehow Claim it Satisfied the Standards for a Stay, Such
Stay Cannof Issue Unless a Bond is Posted.

Even if Grupo could somehow claim a stay was appropriate, such a stay should not issue
unless and until Grupo posts a bond with this Court. Pursuant to NRAP 8(Z)(E), the filing of a
bond is appropriate whenever a stay may be issued. Although Plaintiff disputes that a stay
should issue, if this Court is somehow inclined to grant any such stay, Plaintiff requests that a
bond in the minimum amount of $1,000,000.00 be required as a condition fo the granting of any
stay. This amount is based on the Judgment obtained in the prior litigation (Case No. A-12-
672870-C) in the amount of $748,394.19 plus attomey fees ($126,712.50) and costs ($7,577.02)
awarded for a total of $882,683.71. See Judgment and Order on Atiorney on Attorney Fees and
Costs attached hereto as Exhibit A, which Plaintiff requests this Court take judicial notice, This
Judgment, all of which remains outstanding, was awarded in April of 2014, and continues to bear
interest, Thus, a bond in the amount of $1,000,000.00 is reasonable.

E. A Stay Cannot Issue Given Grupo’s Failure to Comply with EDCR 2.26 and 8.06.

First off, the order shortening time should never have been granted given that Grupo is
the party that created the circumstances requiring that this matter be heard on shortened time.
That is, for some unknown reason, Grupo waited 24-days before filing its Motion for Stay (and
has yet to file any writ of prohibition), Thus, what “good cause” did Grupo have to justify this
matter being heard on shortened time under EDCR 2.267 Further, EDCR 2.26 requ}res that if an

order shortening time “shortens the notice of a hearing to less than 10 days,” such order “may

3
GAKIBLOT 022\ PHdgs\A-14-T06336~-CA\Draflis\Opp to Grupo's Metion to Stay Proceedings Related to Grupo.doc
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rot be served by mail.” See EDCR 2.26 (“An order which shortens the notice of 2 hearing to less
than 10 days may not be served by mail.”). Further, EDCR 8.06(a) provides that electronic
service is the equivalent of mail service — requiring three (3) calendar days to be added. See
EDCR 8.06(a) (. . . whenever a party has the right or is required to do some act or file same
within the prescribed period after service of the notice or other paper, other than process, and the
notice or paper is electronically served upon the party, three (3) calendar days must be added to
the prescribed period.”). As the filing of this Opposition, Grupo has yet to hand-deliver Plaintiff
with the Motion to Stay. Plaintiff only learned about this Motion to Stay when it received a
service notification email from the electronic-court-filing-system on Friday afternoon (August
7M. Given that the hearing on the Motion to Stay is set for Tuesday, August 11, 2015 (less than
10 days), Grupo was required to serve the Motion to Stay on Plaintiff via hand-delivery.
Therefore, Grupo has failed to comply with both EDCR 2.26 — “good cause” to justify
shortening the time for hearing this Motion to Stay, as well as EDCR 8.06(a) by properly serving
this Motion to Stay on Plaintiff. Additionally, as of the filing of this Opposition, a review of the
Court Docket fails to show that Grupo even filed a separate Ex Parte Motion for Order
Shortening Time relating to its Motion to Stay. Instead, Grupo apparently created some sort of
hybrid motion, ex parte application, affidavit and order (none of which were properly and timely
served on Plaintiff). See Court Docket attached hereto as Exhibit B,
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CONCLUSION

Given that: (a) there is no actual writ of prohibition filed; (b) the standards for a stay

have not be met; (c) there is no harm to Grupo in defending this matter as the damage issue is:

already being defended by the same set of atforneys representing Famsa (its wholly owned
entity); and (d) service of the Motion to Stay has not been properly and timely made, Plaintiff
requests that Grupo’s Motion to Stay be denied. If, however, this Court is inclined to grant a
stay, Plaintiff requests that a bond in the amount of $1,000,000.00 be required before any such
stay may be issued.

DATED this 10" day of August, 2015.
GOOLD PATTERSON

by Mo (HS ]

Kelly J. Brihk#han, Esq.

MNevada Bar No. 6238

1975 Village Center Cirele, Suite 140
Las Vegas, Nevada 89134

Attorneys for Plaintiff

7
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DECLARATION OF KELLY J. BRINKMAN IN SUPPORT

Kelly J. Brinkman, under penalty of perjury, declares as follows:

i, I have personal knowledge of the facts set forth herein, except as otherwise stated,
and if called to do so, [ could and would competently testify thereto. 1 make this Declaration in
Opposition to Defendant Grupo Famsa, S.A. de C.V.”s Motion to Quash Service of Process.

2. On July 14, 2015, this Court held a hearing on Grupo’s Motion to Quash. At that
hearing, this Court denied the Motion to Quash finding that Grupo has been properly served
under both the Hague Convention as well as the internal laws of Mexico and the Grupo’s due
process rights were not violated. At the end of that hearing, Grupo, through its counsel, made an
oral motion to stay the ruling, which was denied.

3. TWENTY-FOUR DAYS LATER, Grupo filed its Motion to Stay on an order
shortening time.

4. As admitted by Grupo in its Motion to Stay, Grupo has not yet filed any writ of
prohibition with the Nevada Supreme Court and Plaintiff’s counsel has not yet been served with
any such writ of prohibition as of the filing of this Opposition.

5. Defendants have previously informed Plaintiff that Famsa’s asscts are fully
encumbered by a loan made by Grupo to Famsa. Thus, it is reasonable to infer that Group is the
only defendant with unencumbered assets sufficient to cover Plaintiff’s judgment (both in the
prior litigation and any judgment obtained in this matter).

6. Both Famsa and Grupo have the identical set of attorneys (two different firms)
defending them in this case (as well as other cases where Famsa breached its lease with different
landlords in California and Grupo Famsa was also a guarantor).

7. The remaining issue in this case is one of damages following the breach of lease
(and guaranty). That issue is the same, whether iitigatf:d by the tenant or the guarantor.

8. Grupo has notice of this proceeding as well as the prior litigation with Famsa, In
fact, Grupo participated in a mediation in the prior litigation.

9. Plaintiff has made efforts to avoid taking a default against Grupo and has
requested that they actively participate in this case. Plaintiff requested that Grupo’s attorneys

8
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agree to accept service on behalf of Grupo — which was denied. Thus, Plaintiff was forced to go
through the time-consuming and expensive process of serving Grupo in Mexico pursuant 1o the
Hague Convention and the internal laws of Mexico.

10, Neither Famsa nor Grupo have paid rent (or any amounts on the prior Judgment)
to Plaintiff since November 2012 (the last time Famsa paid rent to Plaintiff). Famsa’s
representative has informed Plaintiff that all of Famsa’s assets are encumbered by a loan made
by Grupo. Plaintiff*s only rcal chance of recovery in this matter is to obtain a judgment against
Grupo.  Thus, any stay of the proceedings against Grupo will frustrate Plaintiff®s efforts to
pursue Grupo for its obligations under the Guaranty and following Famsa’s breach of lease.

11, Inthe prior litigation with Famsa over the breach of lease and guaranty (Case No.
A-12-672870-C), Plaintiff was awarded a Judgment in the amount of $748,394.19 plus attorney
fees ($126,712.50) and costs ($7,577.02) for a total of $882,683.71.

12. Grupo failed to comply with EDCR 2.26 and 8.06(z). As of the filing of this
Opposition, Plaintiff has vet to been properly served with the Motion to Stay, only receiving an
electronic notification through the court electronic service on Friday afternoon, August 7, 2015 —
for a hearing scheduled for Tuesday morning, August 11, 2015. A hand-deliver of the Motion to
Stay has yet to be served on this office on behalf of Plaintiff.

I declare under the penalty of perjury that the foregoing is true and correct.

Fiy
DATED this [ © day of August, 2015.

Kelly J. Br

GRKIBAIOI5\022\Pldgs\A-14-706336-C\Drafts\Opp to Grupo's Motion to Stay Proceedings Related to Grupo.doc
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CERTIFICATE OF SERVICE

I hereby certify that T am an employee of the law firm of Goold Patterson, and on the 101
day of August, 2015, I served the foregoing PLAINTIFF’S OPPOSITION TO DEFENDANT
GRUPO FAMSA, SA. de CV’s MOTION TO STAY PROCEEDINGS RELATING TO
GRUPO FAMSA, S.A. DE CV. PENDING OUTCOME OF PETITION FOR WRIT OF
PROHIBITION; DECLARATION OF KELLY J. BRINKMAN IN SUPPORT by electronic

mail and facsimile, addressed as follows:

Christopher Byrd, Esq.

FENNEMORE CRAIG JONES VARGAS
300 8. Fourth Street, Suite 1400

Las Vegas, NV 89101

Facsimile: (702) 692-8099

Email: chyrd@fclaw.com

Attorneys for Defendants

Richard 1. Arshonsky, Esq.

LEVINSON ARSHONSKY & KURTZ, LLP
15303 Ventura Blvd., Suite 1650

Sherman Oaks, CA 91403

Faesimile: (818) 382-3433

Email: rarshonskv@laklawyers.com
Attorneys for Defendants

w.f‘ fﬁ/zm‘\Mz Qé/\/@“/

An Bivployetbf Godid Patierson

10
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EXHIBIT A

JUDGMENT
AND
AWARD OF ATTORNEY FEES AND COSTS

11
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LEVINSON ARSHONSKY & KURTZ, LLP
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Christopher H. Byrd, Bsq. [NV Bar No. 1633}

FENNEMORE CRAIC JONES VARGAS CLERK OF THE COURT

300 S Fourth Swreet Suite 1400

1.as Vegas, NV 8910

Telephone: 5’702} 6928002

Facsimile: (702) 692-8062

E-Mail wyrdm\fu SW.COM

-and-

Richard 1, Arshonsky, Esq. [NV Bar No. 4318]

LEY }N&ON ARSHONSKY & KURTZ, LEP
15303 Ventura Blvd., Sulie 1650

Sherman Oaks, CA 914’(}3

Telephone: (818} 382-3434

Facsimile: (818) 382-3433

E-Mail: rarshonsky@laklawyers.cam

Attorneys for Defendent FPAMSA, INC.
DISTRICT COURT
CLARK COUNTY, NEVADA
B.E. UNO, LLC, a Nevada limited liability] CASENQ. A-12-672870-C

company,
DEPT. NO. X1
Plaintiff,

v§. JUBDGMENT

FAMSA, INC., a California  corporation;
GRUPO ¥ AMS% S.A. DE €V, a Mexican
corporation,

Defendants.

This matter having comc before the Courl on a non-jury Trial on February 25 and 26, 2014
(the “Trial™), and the Cowt having entered Findings of Fact and Conclusions of Law, and good
cause appearing,
IT IS ORDERED, ADJUDGED AND DECREED that judgment is enteved in fawr of
&mmff zmd dgdmst Defendant F AM&A, Erzc in the prmupai amount of Seven hundred ferzygé@f
@ elepne TP ITA T
thousand oight hundred 4 Laven Gollars emci DYGEST Cants (§742:867-16Y, which amount shall bear

intevest at the contract rate until satisfied in full; and

TOAY/ISI202./634570.0000 i
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LEVINSON ARSHONSKY & KURTZ, LLP

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that Plaintiff shall recover its

costs and reasonable aftorneys’ fees, the amount of which shall be determined pursuant Lo separate
o IS

y "
it . /
Pl h. o ) .
DATED this "sﬁ_ci':}?ﬂday of / /]L}’W{/ ; ‘ A@}é, / .
L ‘ // ;}‘/_w"} ){J//

motion,

s

7

DISTRICT COURY JUDGE
Submitied by

FENNEMORE CRAIC JONES VARGAS

5 L ‘
By Zﬁw&@m [ {;”%Q —

Christopher M. Byrd, Esq. [NV Bar No. 1633]
300 8. Fourth Street Suite 1400

Las Vegas, NV 8%10

Telephone: {702y 692-8002

Facsimile: (702} 692-8062
%Z—I\gaﬂ:_a:byrd-’@fdgmggm

-and-

Richard 1. Arshonsky, Esq. [NV Bar No. 4518]
LEVINSON ARSHONSKY & KIURTZ, LLP
15303 Ventura Blvd, Suite 1650

Sherman Qaks, CA 91403

Telephone: (B18)382-3434

Facsimile: (818) 382-3433
R-Mail:rarshonskv@laklawyers.com

Attorneys for Defendant FAMSA. INC.

TOAYO055202 10345700001 Z
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ORD ‘ *
Christopher H. Byrd, Esq. IV Bar No. 1633] % >
FENNEMORE CRAIG JONES VARGAS (Z%« b2
300 S, Fourth Street Suite 1400 : CLERK OF THE COURT
Las Vegas, NV 8910

Telephone: (702) 692-8002

Facsimile: (702} 692-8062

B-Mail:  chyrd@ifclaw.com

~and-

Richard L. Arshonsky, Esq. [NV Bar No. 4518]

EEVINSON ARSHONSKY & KURTZ, LLP

15303 Ventura Blvd., Suite 1630

Sherman Oaks, CA 91403

Telephone: (818)382-3434

Facsimile: (818) 382-3433

H-Mail: rarshonskv@laklawvers.com

Attorneys for Deferndant FAMSA, INC.

DISTRICT COURT
CLARK COUNTY, NEVADA
B.E. UNO, LLC, a Nevada iimitéd liability] CASE NO. A-12-672870-C
company, :
DEPT. NO. X11I
Plaintiff,
vs. ORDER

FAMSA, INC, a -California corporation;
GRUPO FAMSA, SA. DE CV., a Mexican
corporation,

Defendants.

THIS MATTER having come before the Cont om June 3, 2014 for hearing on Defendant FAMSA, Inc's
Motion to Retax and Settle Costs, and on Plaintiffs Motion for Award of Atiorneys’ Fees, Costs, and
Disbuzsernents, Plaintiff appearing by and through Kelly 1. Brinkman, Fsg. of the firm of Goold Patterson, and
said Defendent appearing by and through Christopher H. Byrd, Esq. of the firm of Fennemore Craig Jones Vargas,
and the Court baving heard argument of counsel and having then taken the matter under advissmernt for further

B and haw vy vondeeed My Decigion & ene 30, Jary
consideration, and being now fully advised in the premises) good cause appesring therefore, the Court

hereby finds as follows:
i/
i/

THAY/9291204.1/034570.0001 ’ 1
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A, Defendant’s Motion re Costs

The Cowt is persuaced by Defendent’s Motion regarding the foflowing costs and. it is GRANTED

DN PART ns to the esne:

Los Angeles Superior Court Bling Fees in ihe arnount of $110.09 are not

preperly taxable herein;

® Mediation costs in the amount of $2,175.75 are not propexly taxable herein;
and

® Expert witness fee is rednced from $12,330.00 1 $1,500.00 per MRS
13.505(5),

I all other respects, the Motion is DENIED IN PART.

E. Flzintiff's Motion re Afiormeys' Fees, Costs, and Diskursements

The Motior is GRANTED IN PART to the extent of the costs that fie Court has allcwed to
rerin tn A above, but DENIED IN PAPT as to those which have not been allowed in AL abave.

Regarding artomeys' fees, the Court is persuaded by Defendamy's points ss to the attcrneys® fees
sougit perfaining to the Fallerten £, the Buckoer finm, and the Ashworth firm in the total smovnt of
$32,772.25, and the Motion is DENIED M PART as i those fees, To the extent that any of those fees
raay have previcusly been allowed in the Cowt's Order of September 27, 2013, their alicwarce fherein is
reseirded.

On the other hand, 11 glving due application 1o-be Bictars set forth in Bruwell v Golden Gete Natieral
Bark, 85 Mev. 345, 349, 455 P.2d 31, 33 (1969), the Conrt is persuaded by Plaintffs position vegerding fhe
rexreinger of the attcmeys' fees which have been inotrred with the frm of Goeld Pattercon, 3126,712.50, and
the Motion is GRANTED N PART ss ta those fees. The fret that the Court did vot adopt Plaintiffe positicns
on fhe accelevation and anticipatory repudiation issues after trial does cot obviate the significarce of those
interesting issces going tte tifal and the place thet they fock 1 trving the care. The same is true of the time
and effort of Goold Patterson in endeavering fo set the case up aga‘nst Defendant's parent, Grupe Fasmiss.

i1

117
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LEVINSON ARSHONSKY & KURTZ, LLP

Z0

Rased upon the foregoing the Court concludes:

1. Plaintiff shall recover costs from Defendant in the amount of $7,577.02
2. Plaintiff shall recover attorneys’ fees [roin Defendant in the amount cF 812
oo 2 L“\. o
- s < ’ /

I 1S HERE3Y ORDERED.

DIST ch’? csup'z pipes
Subimitted by:
FENNEMCRE CRAIG JONES VARGAS

By: ,/// jf’ :QQ %ji?é.,»)

éﬁnsmphe» i Bym, Esq. [NV Bhr No. 1623]
300 8. Fourth Streel Suite 1400

Las Vegas, NV 8910
Telephone: {702} 692-8G02
Facsimile: (702 692-2062

E-Mail:chyrdifelaw.com

~and-

Richard [, Arshonsky, Bsq. [NV BarNo, 4518]
LEVINSON ARSHONSKY & KURTZ, LLP
15203 Ventura Blva,, Suite 1650

Sherman Osks, CA 91403

Telephone: (B18} 382-3434

Facsimile: (318} 382-3433
E-iallrarshonskyiidiakiawyers.com

Atrarneys for Defendant FAMSA, INC.

[
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EXHIBIT B

COURT DOCKET
A-14-706336-C

12
GAKIBAHOL5\022\PIdgsiA-14-706336-Cr\Drafts\Opp to Grupo's Motion to Stay Proceedings Related 1o Grupe.doc
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BEGISTER OF ACTIONS
CASE NO. A-14-706336-C

BE Uno LLC, Plaintiffis) vs, FAMSA Inc, Defendant(s} & Case Type: Other Contract
- § Date Filed: 08/29/2014
§ Location: Department 32
§ Cross-Reference Case Number: A706338
§
§

PARTY INFORMATION

Dafendant

Defendant

Plaintiff

Lead Altorneys
FAMSA Inc Chiistopher H. Byrd
Refained
7(2-892-8000(W)

Grupo Famsa SA de OV

BE Uno LLT Kelly J. Brinkman
Retained
7026997500(W)

EVeNTs & ORDERS OF THE COURT

QB/29/2014
08/29/2014

09/04/2014

12/03/2014

1211112014

12/11/2014

12/28/2014

01/07/2015

0107/2015

01/23/2015

02/04/2015
Q3/05/201%
03/27/2015
04/08/2015

0572172018

OTHER EVENTS AND HEARINGS
Case Opened

Complaint

Compiaint

Initial Appoarance Fee Disclosure
Initiat Appearance Fee Disclosure (NRS Chagter 18}

Ex Parte Application to Extend Time for Service
Ex Parte Application for Extension of Time in which to Effectuate Service upon Grupo Famsa, S.A. de C V., Declaration
of Kelly J. Brinkman and Celso Najera in Support

Grder Extending Time to Serve
Order on Ex Parte Application for Extension of Time in Which to Effectuate Service {(Jpot Grupo Famsa, S.A de C.V.

Notice of Entry of Order
Notice of Entry of Order for Extension of Time in Which to Effectuste Service Upon Grupo Famsa, SA de C V.

Sumimons issued
Summons - Chvil

Answer to Complaint
Defendant FAMSA, inc.'s Answer to Complaint of Plaintiif B.E. Uno, LLC

initial Appearance Fee Disclosure
Initial Appearance Fee Disclosure

Consent
Consent to Service by Electronic Means

Notice of Early Case Conference
Joint Case Conference Report
Joint Case Conference Report

Scheduling Order

Scheduling Order

Crrder Setting Civil Noen-Jury Triat

Order Sefting Civil Non-Jury Trial, Pre-Trial/Calendsr Call
Certificate of Service

Certificate of Service Re: Defendant Grupo Famsa, B.A de TV,
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0512112015

08/01/2015

06/02/2015

06/16/2015

08/29/2015

(0B/29/2015

07102/2015

4710712015

07114/2015

07/20/2015

Q712172015

07/21/2015

08/04/2015

08/05/2015

0BJO7/2015

OBM2018

1211712015

01/04/2016

Thres Day Notice of intent to Default

Three {3} Day Notice of Intent fo Take Defauli Upon Defendant Grupo Famsa, S.A. de C.V.

Mation to Quash

Defondant Group FAMSA, B.A., DE C.V.'s Molion to Quash Service of Process

Cartificate of Service
Certificate of Service

Opposition to Molion

Piaintiffs Opposition to Defendant Grupo Famsa, S.A. de C.V.'s Motion to Quash Service of FProcess; Declaration of
Kelly J. Brinkman in Suppori, Declaration of Celso Njera Gonzalez in Support

Stipulation and Qrder to Extend Discovery Deadlines

Stipulation and Order to Extend initial and Rebuttal Expert Disclosures [First Request]

Motice of Entry of Stipulation and Order

Notice of Entry of Stipulation and Order

Affidavit of Sarvice
Affidavit of Service

Reply in Support

Reply in Support of Defendant Grupo FAMSA, S.A, DE C.V.'s Motion to Quash Service of Process

BMotion to Quash Bervice (9:00 AM) (Judicial Officer Bare, Rob}

Defendant Group FAMSA, S.A., DE C.V.'s Motion to Guash Service of Process

Parties Present
Minutes

Result: Denled
Supplemental List of Documents

Plaintiff's First Supplemental Production of Documents Pursuant o NR.C.P. 161

Stipulation and Order

Stipulation and Qrder to Extend inftial and Rebuital Expert Disclosures [Second Request]

HMotice of Entry of Stipulation and Qrder

Notice of Entry of Stipulation and Crder

Urder Denying Motion

Order Denying Defendant Grupo Famsa's Motion for Ordar fo Quash Service of Process and Setling Deadling to File

an Answer to Complaint

Notice of Entry of Order
Notice of Entry of Order

Motion to Stay

Defendant Grupo Famsa, S.A. De C.V.'s Motion to Stay all Procesedings Relating to Grupo Famsa, S.A. De CV Pending
Qutcome of Petiion for Writ of Prohibifions on an Qrder Shodening Time

Motion to Stay (9:00 AM) (Judicial Officer Bare, Rob}

Defendant Grupo Famsa, S.A. De C.V.'s Motion to Stay all Proceedings Relating to Grupo Famsa, 8.A. De CV Pending
Cutcome of Petifion for Wit of Prohibition on an Order Shordening Time

Pretrial/Calendar Call (11:00 AM) (Judicial Officer Bare, Rob)

Bench Trial (2:00 AM) (Judicial Officer Bare, Rob)

FINANCIAL INFORMATION

| Defendant FAMSA inc
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0140712015
01/07/2015
010712015
Q1/07/2015
010712015
06/29/2015
06/28/2015
06/28/2015
06/29/2016
Q740712015
a7/07/2015
07/21/2015
Q742112015
Q712172018
0712172015
OBICTI2016
0B/07/2015

06/01/2016
06/01/2015

01/26/2015
01/28/2018
03/05/2015
03/05/2015
05/22/2015
05/22/2015
0B8/16/2015
06/16/2015
07/2142015
07/24/2015
08/04/2015
08/04/2015
08/05/2015
08/05/2015
08/29/2014
08/29/2014
08/29/2014
0970472014
09/04/2014
12/03/2014
12/03/2014
12/11/2014
211172014
1271172014
1211172014
12/29/2014
12/29/2014

Total Financial Assessment
Total Paymente and Credits
Balance Due as of 08/10/2015

Transaction Assessment
Wiznet
Wiznet
Transaction Assessiment
Wiznet
Transaction Assessment
Wiznet
Transaction Assessment
Wiznet
Transaction Assessmant
Wiznet
Transaction Assessment
Vifiznet
Transaction Assassment
Wiznet
Transaction Assessment
Wiznet

Receipt # 2015-01581-CCCLK
Receipt # 2015-01592-CCCLK

Receipt # 2015-01595-CCCLK
Receipt # 2015-67882-CCOLK
Receipt # 2015-67878-CCOCLK
Receipt # 2015-70798-CCCLK
Receipt # 2016-76493-CCOLK
Receipt # 2015-76595-CCCLK

Receipt # 2015-83261-CCCOLK

Defendant Grupo Famsa SA de OV

Total Financial Assgssment
Total Payments and Credits
Halance Due as of 08/10/2016

Transaction Assessment
Wiznet

Plaintiff BE Uno LLC

Total Financial Assessiant
Total Payments and Credits
Balance Due as of 08/10/2015

Transaction Assessment
Wiznet
Transaction Assessment
Wiznet
Transaction Assessment
Wiznet
Transaction Assessment
Wiznet
Transaclion Assessment
Wiznet
Transaction Assessment
Wiznet
Transaction Assessment
Wiznet '
Transaction Assessment
Wiznet
Wiznet
Transaction Assessment
Wiznet
Transaction Assessment
Wiznet
Transaction Assessment
Wiznet
Transaction Assessmant
Wiznet
Transachicn Assessment
Wiznet

Receipt # 2015-57264-CCCLK

Receipt # 2015-08078-CCCLK
Receipt # 2015-23103-CCCLK
Receipt # 2015-54015-CCCLK
Receipt # 2015-63096-CCCLK
Receipt # 2015-76282-CCCLK
Receipt # 2015-81805-CCCLK
Receipt # 2015-82085-CCCLK

Receipt # 2014-98835-CCCLK
Receipt # 2014-98836-CCCLK

Receipt # 2014-101422-COCLK
Receipt # 2014-135027-COCLK
Receipt # 2014-137864-CCCLK
Recsipt # 2014-138189-CCCLK
Receipt # 2014-143521-COCLK

FAMSA Inc
FAMSA Inc

FAMBA inc
FAMSA inc
FAMSA Inc
FAMSA Inc
FAMSA Inc
FAMSA Inc

FAMBA Inc

Grupo Famsa SA de GV

BE Unp LLC
BE Uno LLC
BE Uno LLC
BE Uno LLC
BE Uno LLC
BE Uno LLC
B8E Unp LLC

BE Uno LLC
BE Uno LLC

BE Uno LLC
BE Uno LLC
BE Uno LLC
BE Uno LLC

BE Uno LLC

25100
251.00
.00

226.50
(223.00)
(350}
3.50
(3.50)
3.50
(3.50)
3.50
(3.50) :
3.50
(3.80)
3.50
(3.50)

(3.50)
3.50
(3.50)

3.50
350
4.00

3.50
(3.50)

315.50
315.80
0.00

3.50
(3.50)
3.50
(3.50)
3.50
{3.50)
3.50
(3.50)
3.50
(3.50%
3.50
(3.50%
3.50
{3.50)
273.50
(270.00)
(3.50)
3.50
(3.50)
350
(3.50)
3.50
(3.50)
3.50
(3.50)
3.50
(3.50)
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Electronically Filed

D R i G 2 N A L 04/28/2014 GS:ZOzdf PM
JUDG % % g ﬁ

Christopher H. Byrd, Esq. [NV Bar No, 1633]
PENNEMORE CRAIG JONES VARGAS CLERK OF THE COURT
300 S. Fourth Street Suite 1400

Las Vegas, NV 8910

Telephone: (702) 692-8002

Facsimile: (702} 692-8062

E-Mail: chyrd@felaw.com

-and-

Richard I. Arshonsky, Esq. [NV Bar No. 4518]
LEVINSON ARSHONSKY & KURTZ, LLP
15303 Ventura Blvd,, Suite 1650

Sherman Ouks, CA 91403

Telephone: (818) 382-3434

Facsimile: (818) 382-3433

E-Mail: rarshonskyvilaklawyers.com

Attorneys for Defendant FAMSA, INC.
DISTRICT COURT

CLARK COUNTY, NEVADA

B.E. UNO, LLC, a Nevada limited liability] CASENO. A-12-672870-C
company,
DEPT. NO. X1
Plaintiff,

Vs, JUDGMENT

FAMSA, INC., a California  corporation,
GRUPO FAMSA, S.A, DE CV. a Mexican
carporation,

Defendants.

This matter having come before the Court on a non-jury Trial on February 25 and 26, 2014

(the “Trial”), and the Court having entered Findings of Fact and Conclusions of Law, and good

cause appearing,

[T 1S ORDERED, ADJUDGED AND DECREED that judgment is entered in fayor of

i

Plaumff and against Dufendant FQM‘%A Inu in the pzmcxpa amount of Seven hundred tmtya{aﬁé
e W TG 3T g
thousand exgh&' hm’xdr@d m%é«a/ éﬁ’tf@ﬂ de ars amd wtemr cents ($’7~4%~86’? ~46Y, which amount shall bear

interest at the contract rate until satisfied in full; and

TOAYON5S202.1/4034570.0001
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VINSON ARSHONSKY & KURTZ, LLpP

1.

T

[T IS FURTHER ORDERED, ADJUDGED AND DECREED that Plaintiff shall recover its
costs and reasonable attorneys’ fees, the amount of which shall be determined pursuant to separate

motion.

e

A //
DATED this T)Ul day of j .‘\U.{U»/§

Dm‘rmm caugﬁ JUDGE
Submitted by:
FENNEMORE CRAIG JONES VARGAS

By ,/%ﬂ,vm’w 1 =S

Christopher'H. Byrd, Esq. [NV Bhr No. 1633]
300 S. Fourth Street Suite 1400
rL,a% Vegas, NV 8910

Yeiephone: (702) 692-8002
Facsimile: (702) 692-8062
E-Maitl:chyrdi@fclaw.com

-and-

Richard [. Arshonsky, Esq. [NV Bar No. 4518]

LEVINSON ARSHONSKY & KURTZ, LLP

15303 Ventura Blvd., Suite 1650

Sherman Qaks, CA 91403

Telephaone; (818) 382-3434

I‘&mxmde {818)382-3433
<-Mailrarshons wfa? aklawyers.com

Atiornevs for Defendant FAMSA, INC.

TDAYS035202,1/034570.0001
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Electronically Fited

SO IRTAY 03/18/2014 03:53:

CRIGINAL 350
ORDG e =
Christopher . Burd, Esc. [MV Bar No. 1633] CLERK OF THE COURT

FENMNEVORE 'CRAIG JOMNES VARGAS
300 8. Fourik Street Suite 1400
Las Vegas, NV 8510
Telephone: (702) 692-8002
FPacsimile: {709) 692-8662
E-Mail: chyrd@fclaw.com
~angl-
ichard . Arshonsky, Esq. [NV Bar No. 451«3}
LEYINSON ARSHOMSKY & KURTZ, LLP
15303 Ventura Bivd., Suite 1650
Sherman Oaks, CA 91403
Telephone: (218) 382-3434
Facsimile: (818} 382-3433
E-Mait: rarshonskyv@laklawvers.com

Atiorneys for Defendant FAMSa, INC.
DISTRICT COURT
CLARK CCUMTVY, MEVADA

B.E. UNG, LLC, a Nevada limited liability] CASENO. A-12-672370-C

company,
DEPT. NO, XIiI
Plaintiff,

ORDEZ GRANTING MOTIOMN TO
QUASH SERVICE

V8.

FAMSA, INC., a Cal fomxm corporation;
GRUPQO FAMSA, S.A. DE CV., a Mexican
corporation,

Defendants.

An oral motion having come before the Honorable Mark R. Denton, on February 26, 2014,
cn special appearance by Christopher Byrd, Esq. of the law firm of Fennerrore Cratg Jones Vargas
and Richard I Arshonsky, Eeq. of the law firm of Levinson, Arshonsky & Kurtz, LLP, for GRUFO
FAMSA, S.A. DE C.V. (“Grupc”), a Mexican corporation, for the sole purpose of challenging
jurisdietion and te uash purported service of precess on Grupo; and Kelly Evinkman, Esq. and
Bryan Day, Esq., of the law fizm of Gocld Patterson, appearing or. behalf of Flalnuff; and the Court
having tsken udicia' notice cf the pleacings cn file and having considered the docuraents purporting

to demonstrate service and oral argument from counsel and being fully advised of the Lremises, and

gccd cause appearing therefcre, the Court bereby finds as follows:

TDAY/E930837.2/034570 0007 1
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LEVINSON ARSHONSKY & KURTZ, LLP

i B [ o

L=l o N T T -

i Plsintiff alteges service in this case was proper on several grovads: including but not
fimited to: service on FAMSA Jre. (“FAMSA”) shonld substitute for service on Grupc because
FAMSA is Grupo’s subsidiary in the Urited States and Grupo had knowtedge of the lawsuit once
FAMSA was served; and service on Grupo under the terms of Hague Convention was complete
when 2 process server weat to the address on the Summons and there was no Crupe Famsa at that
address and be was told by an unidentified individual that the Grupo office was in Mexico City and
later Plaintif’s law firm sent process by federal express to Grupo at the same address in Mexico
visited by the grocess server.

2. Plaintiff ¢id not file a return of service on Grupo prior to trial of this matter. The only
return of service filer was an acceptance of service on behalf of FAMSA, Inc.

3. Although the parties bad different versions of the effort to serve process on Gripo
personally in Mexico and the reascns for non-delivery of process, Grupo was rot personally served
by the process server in Mexico. Plaintiff did not provide any explanation for not sending the

process server back to atiempt personal service on Grupo & second time after the package was

delivered to the Mexico address.

4. There was no evidence that FAMSA, Inc. was authorized to accept service for Grupo
in the United States, regardless of relationship that Plaintiff claims exists between FAMSA and
Grupo.

5. FAMSA is not an officer, general partrer, member, manager, trustee ov director of
Grupo for purposes of service of process under NRCP 4(d)(2), although Mr. Ignacio Ortiz is the
president of FAMSA and a director of Grupo.

5. The was ro evidence that Mr. Arshonsky or his firm were authorized fc accept

service of process for Grupo, even though they may represent FAMSA Inc. and Grupe in other

litigation outside Nevada.

7. The Court takes judizial notice of the fact that Plaintiff had until December 6, 2013 to

serve Grupo pursuant to arder of the this Court and there has been no request for additional time to

complete service.

TDAY/R930837 2/034570.0001 2
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LEVINSON ARSHONSKY & KURTZ, LLP

2

~1 W

3. The federal express receipt for the packsge addressed to Grupo indicates the package
was mailed by the law firm representing Plaintiff in this case.

9. In order for service of process to be effective a party has to comply strictly with
NRCP 4, Plaintiff did not comply with the requirements of NRCP 4 for persanal service of Grupe
either under the Hague Convention or substitute service on a foreign corperation.

Based upon the foregoing the Court cencludes:

I, Plainiiff had the burden to prove service of process was propetly sffected. Under
Nevada law, notice of a lawsuit dees not substitute for compliance with the requirements of NECP 4
for service of process. Even if Grupo hed notice of the suit from its subsidiary FAMSA Inc. or from
attorneys that represent Grupo in other litigation, suck nctice cannot substitute for service under

NRCP 4,

Z, Plaintiff did rot satisfy NRCP 4{d)(2) because FAMSA was nct 2 ar officer, general
partner, member, ranager, trustee or director of Grupo. NRS 14.065 does change the rules for
s?/bstitute service of a foreign corporation and there is ro Nevada statute thet would permit serving a
Upff@d States subsidiary of a foreign corporation in a Jawsu't involving breach of a lease.

3. The rules of Mexico would control whether mailing can be used to complete service
under the Hague Convenion. BRased upon Cardona v. Kraemer, 235 P. 3d 1026 (Ariz. 2010)
Mexico does not permit reailing as a method for completing service under the Hague Convention.

4, An attorney for a party cannot serve process. The participation by Plaintiff’s attorney
in :he attempt to complete the service by mailing would have made service nnder the H‘aguc

Convention defective, even if mailing were permitied.

i
H
i
i

TDAY/8Y30837.2/034570,0001 3
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LEVINSON ARSHONSKY & KURTZ, LLP

E- N

5. NRCP 4(i) requires dismissal without prejudive if timely service of progess is not
made oi a party.

Based vpor the above Findings of Fact aud Conclustons of Law, and good cause appearing,

IT IS HEIERY ORDERED that the Motion to Quash Service on Grupo is herety
GRANTED and the Complaint against G&ﬁ’b}y is dis?}igéé/ryimom prejudice,

DATED this jfgf ay of /ff/ W’W? /2014,

/ -
A —

DISTRICT COURT JUDGE

Submitiec bv:

PENMEMORE CRAIG JOMNES VARGAS
‘s‘? - T, e
Jc? g - /I "’-,:“*) { '}
By: ,,»{":QZJL.«:W-M;LA.J sl e Wy
Christopher H. Byrd, Esq. {1V ﬁ’ar Mo, 1633}
330 §. Pourth Street Suite 1430

Las YVegas, MV 3910
Telephone: {702} 692-8002

Facsimile: (702} 692-8062
E-Mail:chyrd@fclaw.com
~and-

Richasd 1. Arshonsky, Esq. [NV Bar No. 4512]
LEVINSON ARSHONSKY & KURTZ, LLF
15302 Ventura Bivd., Suite 1650

Sherman Oaks, CA 91403
Telephone: {818) 382-3434
Facsimile: (818) 332-3433

E-Mail:rarshonsky@laklawyers.com

Attornevs for Defendant FAMSA, INC.

TDAY/8930837.2/034570.0001 4
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BONANZA EAST SHOPPING CENTER

SHOPPING CENTER LEASE

BY AND BETWEEN

B.E. UNO, LLC, a Nevada limited Habillty company,

AS LANDLORD

AND

FAMSA, INC., a California corporation,

AS TENANT

GNADMEI BV O T1S\0220 L aase\FAMBA-Lease Vi4wpld
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Saction

SECTION|
SECTION 2
SECTION 3
SECTION 4
SECTION &
SECTION 8
SEGTION-T
SECTION 8
SECTION 8
SECTION 10
SECTION 11
SECTION 12
SEETHON-+3
SECTION 14
SECTION 15
SECTION 16
SECTION 17
SECTION 18
SECTION 18
SECTION 20
SECTION 21
SECTION 22
SECTION 23
SECTION 24
SECTION 25
SECTION 26
SECTION 27
SECTION 28
SECTION 28

BONANZA EAST SHOPPING CENTER
SHOPPING CENTER LEASE

INDEX

BASIC LEASE PROVISIONS Lottt s s 1

LEASED PROPERTY

CONSTRUCTION AND POSSESSION OF LEABED FROPERTY ..

RECORDS AND BOOKS OF ACCOUNT v, R A e AR e a2 5
BEGHRITFYBERGEIT e 8
USE OF LEASED PROPERTY Lottt oot e s i s &)
ALTERATIONS AND IMPROVEMENTS TO LEASED PROPERTY 8

SURRENDER OF LEASED PROPERTY
LANDLORD'S REPAIRS ..ot TR, 2]

PARKING AND COMMON AREAS ...

SUBORDINATION Lottt i ettt e e et e 16
ASSIGNMENT AND SUBLETTING 6
INSOLVENCY AND BEATH oo s e e 17
CONDEMNATION Lot e e et et et s e e 17
DESTRUCTION OF LEASED PROPERTY i R O 18
RIGHT OF ACCESS L1t o e et e 18
EXPENDITURES BY LANDLORD i e P P 19
OFFSET STATEMENT oottt st s 18
DEFAULT BY TENANT Lot e e 18

QUIET POSSESSION

SALE BY LANDLORD

SECTION 30 DEFAULT BY LANDULORD .o i 21
SECTION 31 FORCE MAJEURE ... R 21
GAHOMEWKJBVI051022\Lease\FAMBA-Lease vi4.wpd !
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Section Pagg
BECTION 32 NO PARTNERSHIP i oo b s 1 s ey i 21
BECTION 33 SERVICE OF NOTICES Lo e icne e it st b e 21
SECTION 34 REMEDIES CUMULATIVE L i i e 22
SECTION 35 SUCCESSORS AND ASSIGNS
SECTION 36 PARTIAL INVALIITY o 22
SECTION 37 TIME OF THE ESSENCE ... e e e e s 22
SECTION 38 ENTIRE AGREEMENT i i et et e et 22
SECTION 39 BROKERS ... e e P S PR 22
SECTION 40 LEASEHOLD INDENTURE .22
BECTION 41 LANDLORIYS TITLE Lot bbb 23
SECTION 42 RESTRICTIONS ... R PR T O TS UO PRSP PPP PP PP PR 24
SECTION 43 MISCELLANEOUS i i e e 24
ADDENDUM
GUARANTY
EXHIBITS:

EXHIBIT A PARCEL MAF

EXHIBIT A-1 SITE PLAN .

EXHIBIT B COMMENCEMENT DATE

EXHIBIT C DESCRIPTION OF WORK (APPROVED CONSTRUCTION PFLANS)

EXHIBITD RULES AND REGULATIONS

EXHIBIT E SUBORDINATION, NONDISTURBANCE AND ATTORNMENT AGREEMENT

EXHIBIT ¢ MEMORANDUM OF LEASE

EXHIBIT G TENANT'S PROMOTIONAL EVENTS

EXHIBITH SIGN CRITERIA
GaHOMEVCGBYT015022V ease\F AMSA-Leass vid.wpd i
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GUARANTY

GUARANTY OF LEASE dated June 3, 2005, by and batween B.E. UNO, LLC, a Nevada limited liability compeny, as
Landiord and FAMSA, INC ., a California corporation, dit/a FAMBA, as Tenant.

FOR VALUABLE CONSIDERATION, raceipt of which is hereby acknowledged, the undersigned Guarantor hereby
unconditionally and irrevocably guarantees the full and faithful performance by Tenant of all tha terms, covenants and
conditions of the above refsrenced Lease. This Guaranly shali remain In full force and effect regardiess of any
amendment, modification, extension, compromise or releasa of any term, covenant or condition of the Lease or ofany

party thereto, as the case may be.

Guarantor waives any right of claim or rights to cause a marshalling of Tenant's assets or to proceed against
Guarantor or Tenant or any security for the Lease or this Guaranty in any particutar order and Guarantor agrees that
any payments or performance required to be made hersunder shall become due upon demand In accordance with the
terms hereof Immediately upon the happening of a default (which remains uncured after any applicable notice and cure
periods) under the Lease whether or nol Guarantor has bean given notice of such default, and Guarantor hereby
expressly waives and relinquishes all rights and remedies accordsd by applicable law to guarantors, including, but not
limited to, notice of demand, notice of default, any fallure to pursue Tenant or its property, any defensa arising out of
the absence, impairment or loss of any right of reimbursement or subrogation and any defense arising by reason of
any defense of Tenant or by reason of the cassalion of the liability of Tenant or any defense by reason of the assertion
by Landiord against Tenant of any of the rights or remedies reserved to Landlord pursuant to the provisions of the
L.ease, or by reason of summary or other proceadings against Tenant,

No delay on Landiord's parf in exercising any right, powar or priilege under this Guaranty or any other documant
exscuted in connection herewith shall operate as a walver of any such privilege, power or right, unless Gusrantor is
prejudiced thereby.

Guaranior agrees thal any judgment rendered against Tenant for mories or performance due Landlord shall in every
and all aspects bind and be conclusive against Guarantor io the same extent as If Guarantor had appeared in any such
proceedings and judgment herein had been rendered agains! Guarantor.

So long as Tenant has any remaining obligations under the Lease, Guarantor subordinates to Tenant's obligations to
Landlord all indebtedness of Tenant to Guarantor, whether now existing or hereafter contracted, whether direct or
indirect, contingent or determined. With respect to any such Indebtedness of Tanant ta Guarentor, Guarantor further
agrees to make no claim therefor until any and alf obligations of Tenant to Landlord shall have been discharged in full
and Guarantor further covenants and agrees not fo assign all or any part of such indebledness while this Guaranty
remains in affect.

Guarantor shall provide Landlord with annual consolidated financial statements, which Landlord agrees fo hold in strict
confidence and subjsct fo confidentiality requested by Guarantor,

The terms, covenants and conditions contained in this Guaranty shall inure to the benefit of the successors and
assigns of Landlord.

if any term, covenant or condition of this Guaranty, or any application thereof, should be held by a court of comnpetent
jurlsdiction to be Invalld, void or unenforceable, all terms, covenants and conditions of this Guaranty, and all
applications thereof not held invalld, void of unenforceabls shall continue in full force and effect and shall in no way
be affected, mpaired or invalidated thereby.

In this Guaranty, whenever the context so requires, the masculine gender includes the feminine and/or neuter, and
the singular number includes the plural.

This Guaranty shall be construed In accordance with its intent and wihout regard to any presumption or other ruls
requiring construction against the party causing the same to be drafled.

The taws of the State of Nevada shall govern the validity, construction, performance and effect of this Guaranty.

Should Guarantor conslist of more than one person or entity, then, In such avent, all such persons and entitles shall
be jointly end severally llable as Guarantor hereunder, In any action brought by Landlord to enforce any of its rights
under or arising from this Guaranty, Landiord shail be entifted to receive its costs and legal expenses including
reasonable attorneys' fees, whether such aclion is prosecuted to judgment or not,

Any other pravision of this Guaranty to the contrary notwithstanding, following an assignment and assumption of the
Lease lo @ person or entity other than an sffilate of Tenant, the following provisions shall apply:

(a) No amendment, modification, or supplament to the Lease entared inlo after the assignment shall be
binding on Guarantor without Guarantor's prior written approval, in Guarantor's reasonable discraetion; and

{b) Following such assignment, Landlord shall give Guarantor notice of any default by the than tenant

unger the Lease of which Landlord has knowledge, simultaneously upon giving such notice of default to such tenant. |
! default Is for failure lo pay rent or any othar sum which the Lease requiras such tenant to pay, Guarantor shall
ten (10} days from the receipt of such notice to cure the default before Landlord can terminate the Lease, re-
ehiph. or exercise any other remedy for dafault. if the default is of any other type, Guarantor shall have ten (10} days
yond the date by which such tenant could reasonably have cured the default to undertake to curs the defaull before
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Landiord can terminats the Lease, re-enter, or exerclse any other remedy for default. Notwithstanding anything herein
to the contrary (including without limitation, any time limits for cure of default set forth herein), Landiord shall not
tarminale the Lease, re-enter, or exercigse any other remedy for default (unless the defaull is for fallure to pay rent or
anyother sum which the Lease requires such tenant to pay), if (1) Guarantor is making good faith efforts to correct such
default or (i) Guarantar is proceeding in & fimely manner fo foreclose a deed of trust in the Lease granted by such
tenant to Guaranior. i

Dated this3ad day of 2 U ME_ 2005,

GUARANTOR:
GRUPO FAMSA,

By szl
Luis Gerardo Villareal,
Chief Financlal Officer /" .
|
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IN THE SUPREME COURT OF THE STATE OF NEVADA

GRUPO FAMSA,S. A .DEC.V,, a
Mexican corporation,

Petitioner and Defendant,

V5.

THE EIGHTH JUDICIAL DISTRICT
COURT of the State of Nevada, in and
for the County of Clark, and THE
HONORABLE ROB BARE, District
Court Judge,

Respondents.

B.E. UNO, LLC, a Nevada limited
liability company,

Real Party in Interest and
Plaintiff.

REAL PARTY IN INTEREST’S SUPPLEMENTAL APPENDIX IN
SUPPORT OF ANSWER TO PETITION FOR WRIT OF
PROHIBITION

KELLY J. BRINKMAN, ESQ.
GOOLD PATTERSON

Nevada Bar No. 6238

1975 Village Center Circle, Suite 140
Las Vegas, Nevada 89134

Telephone: (702) 436-2600

Facsimile: (702) 436-2600

Email: kbrinkman@gooldpatterson.com

Attorneys for Real Party in Interest/Plaintiff

Electronically File
Aug 31 2015 08:2

SUPREME COURICIEAS ILINdem
68626 Clerk of Supreme

DISTRICT COURT CASE NO.:
A-14-706336-C

d
5 a.m.
AN

Court

Docket 68626 Document 2015-26240
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DOCUMENT TITLE

Guaranty signed by Grupo Famsa, S.A. de C.V.
dated June 3, 2005

Order filed on March 19, 2014 in prior case
(A-12-672870-C)

Judgment entered on April 28, 2014 in prior case
(A-12-672870-C)

Plaintiff’s Opposition to Grupo Famsa Motion to
Stay Proceedings Pending Outcome of Petition For
Writ of Prohibition; Declaration of Kelly J.
Brinkman in Support filed on August 10, 2015

BATES
STAMP NO.
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PROOF OF SERVICE
I hereby certify that I am an employee of the law firm of Goold

Patterson, and on the 28" day of August, 2015 I served the foregoing REAL
PARTY IN INTEREST’S SUPPLEMENTAL APPENDIX IN SUPPORT
OF ANSWER TO PETITION FOR WRIT OF PROHIBITION by enclosing
a true and correct copy of the same in a sealed envelope, postage fully pre-
paid thereon, and depositing said envelope in a mailbox of the United States
Post Office, addressed as follows:

TO:  Christopher Byrd, Esq.
FENNEMORE CRAIG, P.C.
300 S. Fourth Street, Suite 1400
Las Vegas, NV 89101
Attorneys for Petitioner

TO:  District Court Judge Rob Bare
Department 32
Regional Justice Center
200 Lewis Avenue
Las Vegas, NV 89155
Respondent

An ‘é%ploﬁée of boold Patterson




