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VS. WELLS FARGO BANK, N.A.’S
REPLY IN SUPPORT OF RENEWED
WELLS FARGO HOME MORTGAGE A MOTION TO DISMISS PLAINTIFF’S
DIVISION OF WELLS FARGO BANK, N.A; COMPLAINT

MTC FINANCIAL dba TRUSTEE CORPS;
RON N. SENHOLTZ and SHIRLEY P.
SENHOLTZ as trustees for the Senholtz Family
Trust

Defendants.

And all related actions.

Defendant Wells Fargo Home Mortgage, a Division of Wells Fargo Bank, N.A. (“Wells
Fargo”), through its undersigned counsel, hereby files this Reply in support of its Motion to
Dismiss Plaintiff’s Complaint (“Reply”). The Reply is based on the Memorandum of Points and
Authorities below, the Request for Judicial Notice previously filed, the papers and pleadings on
file with the Court, and any oral argument that this Court may entertain.

/1]
/1]

Docket 68630 Document 2015-38796 APP000784




Snell & Wilmer

L.L.P.
LAW OFFICES
3883 Howard Hughes Parkway, Suite 1100

Las Vegas, Nevada 89169
TO2.784.5200

N

OO0 1 O i

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

DATED this 4™ day of June, 2015.

SNELL & WILMER LL.P.

By: /s/ Paul W. Shakespear
Richard C. Gordon, Nevada Bar No. 9036
Paul W. Shakespear, Nevada Bar No. 10752
3883 Howard Hughes Parkway, Suite 1100
Las Vegas, NV 89169

Attorneys for Defendant
WELLS FARGO HOME MORTGAGE, A
DIVISION OF WELLS FARGO BANK, N.A.

MEMORANDUM OF POINTS AND AUTHORITIES

I. INTRODUCTION

Wells Fargo’s Motion to Dismiss seeks dismissal of Plaintiff’s complaint on the following
grounds. First, NRS 116.3116 et seq. (the “Statute”) fails to provide proper notice to Wells
Fargo, and thus violates its constitutionally protected due process rights. Second, the Nevada
Supreme Court’s interpretation of the Statute in SFR Investments Pool 1 v. U.S. Bank, 130 Nev.
Adv. Op. 75, 334 P.3d 408 (2014), reh'g denied (Oct. 16, 2014) (“SFR v. U.S. Bank”), allowing
extinguishment of a lender’s deed of trust, constitutes an impermissible taking. Third, SFR v.
U.S. Bank did not address the issue of whether these HOA lien foreclosure sales are commercially
unreasonable, expressly identifying this as an open question. Finally, the holding in SFR v. U.S.
Bank frustrates significant public policies and has the potential to detrimentally impact Nevada
homeowners, potential purchasers, the real estate market as a whole, and those industries
intimately tied to the real estate market.

Plaintiff’s Opposition fails to establish how any one, or all, of Wells Fargo’s grounds for
dismissal fail as a matter of law. Wells Fargo’s Motion should be granted.
/1]
/1]
/1]
/1]
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II. ARGUMENT

A. NRS 116.3116 et seq. Violates Wells Fargo’s Constitutionally Protected Due Process
Rights and Cannot Stand.

Although Plaintiff suggests that it has, the Nevada Supreme Court has not considered a
facial challenge to NRS 116.3116 et seq., only an as-applied challenge. On its face, NRS
116.3116 et seq. does not require sufficient notice to a lender in violation of both the Nevada and
United States Constitutions. As such, the foreclosure sale cannot stand. The notice provisions in
the Statute require affirmative action by a party with an interest in the property before notice must
be provided. Requiring Wells Fargo to “opt-in” before it is entitled to notice violates its due
process rights and renders the Statute unconstitutional on its face.

This issue was recently decided in favor of Wells Fargo in another case pending in the
Eighth Judicial District Court. In Cano-Martinez v. HSBC Bank USA, et al., Case No. A-13-
692027-C, Dept. XXV, argued on April 14, 2015, Judge Delaney granted summary judgment in
favor of Wells Fargo, holding that the Statute was unconstitutional on its face because the “opt-
in” or “burden shifting” notice provisions were insufficient to satisfy due process. A copy of the

order granting summary judgment is attached hereto as Exhibit 1.

1. Plaintiff’s reliance on NRS 107.090 fails because it renders the notice provisions
of NRS 1163116 et seq. meaningless and violates longstanding canons of
statutory construction.

As detailed in Wells Fargo’s Motion to Dismiss, the notice provisions expressly set forth
in the Statute are insufficient to comport with due process. First, NRS 116.31163 only requires
notice to a party “who has requested notice pursuant to NRS 107.090 or 116.31168” or the holder
of a security interest who “has notified the association, 30 days before the recordation of the
notice of default, of the existence of the security interest.” (emphasis added). Second, NRS
116.311635 only requires notice of the time and place of the sale to a party entitled to notice
under NRS 116.31163(1)(b), and a holder of a “recorded security interest or the purchaser of the
unit, if either of them has notified the association, before the mailing of the notice of sale.”

Neither of these opt-in provisions mandate notice to a lender without some affirmative act on the
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part of the lender, even where the lender’s security interest has been recorded.

To circumvent the constitutional defects of the Statute, Plaintiff relies upon the Nevada
Supreme Court’s discussion of NRS 107.090 in SFR v. U.S. Bank to suggest that NRS 116.3116
et seq. mandates actual notice to all subordinate lien holders. Plaintiff’s contention 1s without
merit and violates longstanding principles of statutory construction. Specifically, Plaintiff asserts
that the Statute mandates actual notice pursuant to NRS 116.31168(1) which provides that: “[t]he
provisions of NRS 107.090 apply to the foreclosure of an association’s lien as if a deed of trust
were being foreclosed.” (Opp’n 15:15-21.) Plaintiff contends that this reference to NRS 107.090
salvages the Statute by requiring actual notice to the lender.' Unfortunately for Plaintiff, reliance
upon NRS 107.090 renders the specific notice provisions of NRS 116.3116 et seq. meaningless
and effectively reads them out of the Statute. The Nevada Supreme Court did not consider this
argument in SFR v. U.S. Bank.

Plaintiff considers NRS 107.090 in a statutory vacuum and relies upon the reference to
NRS 107.090 to the exclusion of the express and detailed notice provisions set forth in NRS
116.3116 et seg. Plaintiff’s disregard for the Statute’s notice provisions is troubling, particularly
because it is the court’s task to look at the statutory scheme as a whole and endeavor to give
effect to every provision. “[I]t is the duty of this court, when possible, to interpret provisions
within a common statutory scheme ‘harmoniously with one another in accordance with the
general purpose of those statutes’ and to avoid unreasonable or absurd results, thereby giving
effect to the Legislature’s intent.” §. Nevada Homebuilders Ass’n v. Clark County, 121 Nev. 446,
449, 117 P.3d 171, 173 (2005) (emphasis added). Additionally, this Court “must give its terms
their plain meaning, considering its provisions as a whole so as to read them ‘in a way that would
not render words or phrases superfluous or make a provision nugatory.”” [Id. at 173; Harris
Assocs. v. Clark County Sch. Dist., 119 Nev. 638, 641-42, 81 P.3d 532, 534-35 (2003) (finding
that “no part of a statute should be rendered meaningless™).

If, as Plaintiff claims, the incorporation of NRS 107.090 mandates notice to the lender, the

' NRS 107.090, titled “Request for notice of default and sale”, requires the trustee or person authorized to record
the notice of default and notice of sale to serve the notice via registered or certified mail to “[e]ach other person with
an interest whose interest or claimed interest 1s subordinate to the deed of trust.” NRS §107.090(3)(b).

-4- APP000787
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express notice provisions set out in NRS 116.31163 and NRS 116.311635 would be superfluous
and meaningless. As set forth above, NRS 116.31163 and NRS 116.311635 both require any
secured creditor—either senior or subordinate—to give notice to an association before the
association has an obligation to provide the notice of default or notice of sale. Nevertheless, these
provisions would effectively be written out of the Statute if NRS 107.090 became the sole
governing notice provision. There would simply be no reason to include the very detailed and
express opt-in provisions in the Statute if all that the legislature intended was to mimic, verbatim,

the notice requirements of NRS 107.090.

2. Plaintiff’s reliance on NRS 107.090 fails because the specific provisions in NRS
116.3116 et seq. control over the generic provisions in NRS 107.090.

Plaintiff asserts that NRS 107.090’s notice provision trumps the express notice provisions
set forth in NRS 1163116 et seq. This assertion is contrary to Nevada’s long-standing
interpretive rule that a specific statute controls over the more general. State Tax Comm’n v. Am.
Home Shield of Nevada, Inc., 127 Nev. Adv. Op. 31, 254 P.3d 601, 605 (2011) (citing Nevada
Power Co. v. Haggerty, 115 Nev. 353, 364, 989 P.2d 870, 877 (1999) (holding that “[a] specific
statute controls over a general statute.”). NRS 116 governs common-interest ownership
communities, and NRS 116.3116 et seq. governs the foreclosure of an HOA’s assessment lien.
Alternatively, NRS 107.090 governs the foreclosure of a deed of trust. As discussed above, the
Statute includes detailed and express provisions regarding what notice must be given and to
whom. As to the lender, the Statute’s notice provisions require some affirmative action by the
lender to “opt in” before notice becomes mandatory. Despite Plaintiff’s assertions to the
contrary, this 1s, and remains, the Statute’s primary constitutional defect.

There are only two references to NRS 107.090 in the Statute. First, NRS 116.31163(1)
states that a notice of default and election to sell only needs to be mailed to “[e]ach person who
has requested notice pursuant to NRS 107.090 or 116.31168.” (emphasis added.) This provision,
even though referencing NRS 107.090, expressly requires a party to request notice—take
affirmative action. Second, NRS 116.31168(1) makes clear that a request must be made pursuant

to NRS 107.090, stating that “/t/he request must identify the lien by stating the names of the
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unit’s owner and the common-interest community.” (emphasis added). Moreover, NRS
116.31168 is titled: “Foreclosure of liens: Requests by interested persons for notice of default and
election to sell; right of association to waive default and withdraw notice or proceeding to
foreclose.” (emphasis added). Both of these provisions specifically identify and require a request
from the interested party, even taking into account their reference to NRS 107.090. Accordingly,
these provisions still mandate a request for notice as a requirement for actually receiving notice,
even if NRS 107.090 governs as Plaintiff suggests.

If the Nevada Legislature intended the notice provisions in NRS 107.090 to trump the
specific provisions of NRS 116.116 et seq., it could have simply referred to NRS 107.090 and
excluded all of the detailed and express notice provisions in the Statute. But it did not. Instead,
the legislature crafted specific and direct provisions governing who is entitled to receive notice
and under what circumstances—provisions that differ from, and arguably contradict, the notice
requirements of NRS 107.090. In applying Nevada’s rules of statutory construction, this Court
cannot disregard the specific notice provisions of the Statute, in favor of a more general provision
found in a different chapter and governing a different type of foreclosure. As a matter of law, the
broad and generic provisions of NRS 107.090 cannot supersede or negate the detailed and express
notice provisions of NRS 116.3116 ef seq. Simply put, Plaintiff’s reliance on NRS 107.090 as a

catch-all provision does not correct the Statute’s constitutional infirmities.

3. The Nevada Supreme Court was not presented with a facial challenge to the
Statute and did not resolve that issue.

Plaintiff’s suggestion that SFR v. U.S. Bank resolved Wells Fargo’s facial challenge to the
Statute is without merit. The Supreme Court was never presented with a facial challenge to the
constitutionality of the Statute. Accordingly, it could not, and did not, offer any opinions on this
precise legal i1ssue. In fact, for the Court to decide an issue that was not presented to it is contrary
to express precepts of judicial review. See Schuck v. Signature Flight Support of Nevada, Inc.,
126 Nev. Adv. Op. 42, 245 P.3d 542, 544 (Nev. 2010) (stating that an appellate court will not
hear arguments raised for the first time on appeal on the grounds that doing otherwise would

jeopardize the efficiency, fairness, and integrity of the judicial system).
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In SFR v. U.S. Bank, the lender acknowledged that it received notice, but asserted that the
notice it received failed to include necessary information and failed to comply with the Statute.
SFR Investments Pool 1 v. U.S. Bank, 130 Nev. Adv. Op. 75, 334 P.3d 408, 418 (2014), reh’g
denied (Oct. 16, 2014). Here, Wells Fargo asserts that the Statute is unconstitutional on its face.
These facts alone distinguish the present case from SFR v. U.S. Bank. Nothing in the SFR
opinion addresses a facial constitutional challenge to the Statute’s notice provisions. Because this
issue has never been presented to, let alone decided by, the Nevada Supreme Court, it is ripe for a

judicial resolution in the present case.

B. The Statute Violates the Takings Clauses of the United States and Nevada
Constitutions Because It Permits the Seizure of Private Property to Further a
Public Interest without Just Compensation.

As detailed in Wells Fargo’s Motion to Dismiss, permitting the extinguishment of a first-
recorded deed of trust in favor of a de minimis homeowners’ association’s lien without any
compensation to the lienholder, is an unconstitutional taking as a matter of law. First, the deed of
trust is a property right—a fact that Plaintiff does not dispute. Second, the Legislature’s
enactment of the Statute to support a public policy in favor of HOAs constitutes government
action. Third, Wells Fargo received no compensation for the taking, let alone just compensation,
as required by both the Nevada and U.S. Constitutions.

None of Plaintiff’s contentions offered in opposition succeed in demonstrating how the

sale at issue in this case was not an unconstitutional taking as a matter of law.

1. The Nevada Legislature’s enactment of the Statute constitutes government action.

Plaintiff asserts that because the HOA is a “non-profit corporation,” not a public or
governmental entity, there can be no state action, and thus no unconstitutional taking. This
contention fails for the following reasons. First, the Takings Clause does not require that the
government itself take the property. Second, the Legislature’s enactment of the Statute is
sufficient state action.

The seizure of a property interest can be a taking even where the government does not

itself acquire the property. A “takings analysis is not necessarily limited to outright acquisitions

APP000790




Snell & Wilmer

L.L.P.
LAW OFFICES

3883 Howard Hughes Parkway, Suite 1100
702.784.5200

Las Vegas, Nevada 89169

N

OO0 1 O i

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

by the government for itself.” United States v. Sec. Indus. Bank, 459 U.S. 70, 77-78 (1982)
(citing Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419 (1982)). Moreover, the
Supreme Court has clarified that the government’s physical acquisition of a liened property was
not material in determining whether a taking has occurred. /d. The government’s “simply
impos[ing] a general economic regulation,” which “in effect transfers the property interest from a
private creditor to a private debtor” is also a taking. /d.

Here, the Legislature’s enactment of the Statute 1s a government-sanctioned taking. The
Statute (as recently interpreted by the Nevada Supreme Court) allows for extinguishment of a
lender’s first-recorded deed of trust in favor of a de minimis HOA lien, for the sole purpose of
promoting a public policy supporting the HOAs, without any compensation to Wells Fargo, as the
secured lien holder. The Statute not only allows for, but is the sole mechanism by which, Wells
Fargo’s property is seized, for a stated public purpose, and without not only just, but without any,

compensation.

2. The lender could not have taken its property right subject to the HOA’s inchoate
lien which did not vet exist.

Plaintiff asserts that a taking cannot occur here because Wells Fargo recorded its deed of
trust and obtained its secured interest in the Property after the Statute was enacted and the

CC&Rs were recorded. This contention fails as a matter of law for the following reasons.

a) The Statute did not put Wells Fargo on notice of an actual lien or potential
extinguishment, accordingly Wells Fargo did not take its interest in the
Property with knowledge of the HOA’s purported rights.

Plaintiff’s contention that Wells Fargo took its secured interest with knowledge of a non-
existent lien and potential extinguishment fails as the Statute provides no such information. The
Statute only provides for the possibility of an inchoate lien—one that may or may not materialize
at some point in the future. The Statute expressly states that the lien does not exist until the
homeowner defaults. NRS 116.3116 states: “The association has a lien on a unit for any
construction penalty that 1s imposed against the unit’s owner pursuant to NRS 116.310305, any

assessment levied against that unit or any fines imposed against the unit’s owner from the time the
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construction penalty, assessment or fine becomes due.” (emphasis added).

As a result, when Wells Fargo recorded its deed of trust, the HOA lien did not exist and
had not been recorded. The only thing that Wells Fargo may have been aware of was the
possibility of a future HOA lien for unpaid neighborhood dues.

Importantly, Plaintift fails to cite any legal authority for its proposition that, in order to
assert a takings violation, Wells Fargo’s deed of trust must have been recorded prior to enactment
of the Statute. Plaintiff’s attempt to factually distinguish /ndus and Louisville fails. See
Plaintift’s Opp., pp. 9-10. Although both /ndus and Louisville involved situations where the
property right at issue existed prior to the enactment of the challenged statute or regulation,
neither case held that lien perfection prior to enactment of the challenged statute is a prerequisite
to finding a taking.

Indeed, the facts here are akin to Armstrong, cited in Wells Fargo’s Motion to Dismiss.
Armstrong v. United States, 364 U.S. 40, 48 (1960). In Armstrong, the contract which created the
possibility that the government may recover the liened property was enacted prior to recording
the secured interest. In Armstrong, the party entitled to a secured interest had knowledge of a
preexisting contract or right, as Plaintiff purports Wells Fargo had here (and Wells Fargo
disputes), which provided for the potential for a future government taking. /d. However, in spite
of the pre-existing contract, there was no mjury or taking, until the government physically took
possession of the property, making it impossible for the lienholder to enforce its lien. Id. The
Court recognized that the potential for possession of the liened property was insufficient to
constitute actual knowledge, which may negate a takings claim. /d. Accordingly, the court found
that the government’s conduct constituted an unconstitutional taking, even though the statute was
in place when the liens were recorded. /d.

Armstrong 18 nstructive because the government’s prospective authorization of the taking
occurred before any lien existed, and the government action that ultimately authorized the taking
—the contract—did not, by itself, effect the taking. Id. Although the contract was in place, prior
to the lien, the taking did not occur until the shipbuilding company’s default triggered the

government’s retention of the materials without compensation to the materialmen for its lien. 7d.
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Likewise here, that the enactment of the Statute predates Wells Fargo’s recorded deed of trust,
just as the contract predated the secured interest in Armstrong, is immaterial. It is the default of
the borrower’s assessment obligations (like the default of the underlying contract in Armstrong)
which triggers the taking, and thus the harm to the lienholder. See Armstrong, 364 U.S., at 48
(“The total destruction by the government of all compensable value of these liens, which
constitute compensable property, has every possible element of a Fifth Amendment ‘taking’ and

is not a mere ‘consequential incidence’ of a valid regulatory measure.”)

b) It is the foreclosure of an HOA lien, not the enactment of the Statute which
causes damage; thus there is no taking until foreclosure.

Plaintiff suggests that because Wells Fargo recorded its interest with knowledge of the
existence of the Statute, Wells Fargo cannot claim any taking of its secured interest. This
assertion 1s without merit. It is not the enactment of the Statute that constitutes the taking. The
Statute only provides for a right to record and foreclose a lien at some point in the future. The
Statute does not cause any injury due to enactment alone. A taking only occurs when the HOA
foreclosure sale occurs. Just as Armstrong required the contract and the subsequent default in
order to constitute a taking, here, in addition to the Statute, there must be an actual default, a
recorded lien, and foreclosure sale, in order to cause the harm and thus the taking.

Takings occur at property loss, not earlier. Nor could Wells Fargo have challenged the
Statute when it was enacted. Any theoretical, pre-enforcement challenge to the Statute in 1991
would have been non-justiciable by any measure. Such a challenge would have been an
impermissible, unripe, pre-enforcement challenge by a party without standing. First, a party may
not seek pre-enforcement review of a statute absent an actual and well-founded fear that the law
will be enforced against it. Susan B. Anthony List v. Driehaus, 134 S. Ct. 2334, 2343 (2014)
(citing Va. v. Am. Booksellers Assn. Inc., 484 U.S. 383 (1988)). Wells Fargo did not have an
actual and well-founded fear that this ambiguous statute would be used to deprive it of property
interests at the time of its passage. Relatedly, an earlier challenge would have been unripe.
Importantly, it was not until September 18, 2014, when the Supreme Court interpreted the Statute,

in SFR v. U.S. Bank, to render extinguishment of a deed of trust upon an HOA foreclosure that
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Wells Fargo had an actual and well-founded fear that the statute would be used to deprive it of its
property right.

A “controversy must be definite and concrete, touching the legal relations of parties
having adverse legal interests. It must be a real and substantial controversy admitting of specific
relief through a decree of a conclusive character, as distinguished from an opinion advising what
the law would be upon a hypothetical state of facts.” Hillblom v. United States, 896 F.2d 426,
430 (9th Cir. 1990) (citing Aetna Life Ins. v. Haworth, 300 U.S. 227, 240-41 (1937) (citations
omitted)). The ripeness doctrine demands that litigants state a claim on which relief can be
granted and that litigants’ asserted harm is “direct and immediate” rather than speculative or
hypothetical. /d. (citing Abbott Labs. v. Gardner, 387 U.S. 136, 152 (1967)).

At the time the Statute was enacted and before this deluge of HOA litigation, no concrete
controversy existed. Underscoring this is the fact that the Statute had been “on the books” for

over twenty years before anyone attempted to apply it as they are now.

3. If there was no public purpose, the Taking is Unauthorized and the Foreclosure Sale
Must be Voided.

Plaintiff also briefly argues, without further analysis, that “[t]he present case, however,
does not involve any property being taken for public use as required by the Fifth Amendment to
the U.S. Constitution or Article I, Section 8 of the Nevada Constitution.” (Opp’n. p. 9.) The fact
the property was not taken for a public purpose, as Plaintiff argues, would actually be yet another
reason the HOA’s foreclosure sale should be voided. It is impermissible to take property to only
bestow it upon another private party. Kelo v. City of New London, Conn., 545 U.S. 469, 477
(2005) (“[I]t has long been accepted that the sovereign may not take the property of A for the sole
purpose of transferring it to another private party B, even though A is paid just compensation.”).
In other words, if Plaintiff is correct that there has been no taking for public use, then the
foreclosure sale should be voided because there has been a taking without the required public use
(and, in this case, compensation).

/]
/]
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D. Plaintiff’s Reliance on Legal Conclusions Set Forth in the Foreclosure Deed’s
Recitals Fails to Establish the Validity of the Sale.

Plaintiff’s reliance upon legal conclusions set forth in the foreclosure deed’s recitals fails
to establish either Wells Fargo’s receipt of notice or compliance with the Statute, and does not

render the sale valid.

1. Boilerplate recital language does not establish notice for compliance.

Boilerplate recitals in the HOA foreclosure deed establish neither Wells Fargo’s receipt of
notice nor compliance with NRS 116.3116 et seg. In considering this identical issue, courts have
held that legal conclusions in a recital do not conclusively establish the purported conclusion.
“We are persuaded that what is required is a recital of fact specifying what the trustee has done,
not a mere conclusory statement that the trustee has complied with the law.” Rosenberg v. Smidt,
727 P.2d 778, 785 (Alaska 1986). The Washington Court of Appeals has likewise declined to
apply a conclusive presumption prescribed by statute because “the deed contains legal
conclusions but not factual recitals that establish compliance” with the law. Albice v. Premier
Mortg. Servs. of Wash., Inc., 239 P.3d 1148, 1155 (Wash. Ct. App. 2010), aff’'d, 276 P.3d 1277
(Wash. 2012).

A factual recital necessitates review in each case—e.g. the date notice was sent, the total
deficiency amount, and the superpriority amount. Rosenberg, 727 P.2d at 786. Factual
recitations provide assurance that statutory requirements are complied with, whereas “a
conclusory statement can be a matter placed in a form, or a programmed deed, and will not
require the trustee to review what was actually done.” Id. “A conclusory recital, on the other
hand, accomplishes little or nothing.” [Id. at 786. Thus, “requiring the trustee to recite the
statutorily mandated facts of the loan-default procedure strikes the appropriate balance between
the competing interests of all the parties.” See Albice, 239 P.3d at 1155.

Moreover, the ordinary meaning of “recital” is a preliminary statement “showing the
existence of particular facts”. Black’s Law Dictionary 1385 (9th ed. 2009). Black’s Law
Dictionary defines “recital” as a “preliminary statement in a contract or deed explaining the

reasons for entering into it or the background of the transaction, or showing the existence of
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particular facts”. Id. Accordingly, NRS 116.31166°s use of the word “recital” calls for facts
rather than conclusions. /d. at 924.

Here, the HOA’s foreclosure deed offers only generic legal conclusions that the HOA
complied with all the requirements of law. The foreclosure deed states only that
“Nevada Association Services, Inc. has complied with all requirements of law including, but not
limited to, the elapsing of 90 days, mailing of copies of [notices] and the posting and publication
of the Notice of Sale.” (RJN Exhibit H). The HOA’s foreclosure deed fails to identify any facts
regarding this particular foreclosure. The foreclosure deed offers no dates of service for the
purported notices, no facts identifying who received the purported notice, and no specific facts
evidencing that the notices included all required information. The foreclosure deed’s conclusory
and vague assertions make it impossible to determine, as a matter fact, whether the law was
complied with. Accordingly, the generic recitals in the HOA’s foreclosure deed evidence nothing

in this setting. See Albice, 239 P.3d at 1155.

2. Even if the recitals established compliance with the Statute (and theyv do not), the
Statute 1s unconstitutional on 1ts face and purported compliance with an
unconstitutional statute does not make the sale valid.

As detailed above, the opt-in notice provisions in the Statute do not comport with the
requirements of due process, making the Statute unconstitutional on its face. Plaintiff’s argument
simply asserts that the sale should be valid, based upon generic, conclusory legal recitals that
allege compliance with an unconstitutional statute. Unfortunately for Plaintiff, compliance with a
deficient statute does not correct the deficiencies within the statute itself or render the sale valid.

Plaintiff’s reliance on Pro-Max Corp. v. Feenstra is misplaced because that case involved
a question of statutory interpretation not at issue here. 117 Nev. 90, 16 P.3d 1074 (2001)
(rejecting the district court’s limitation of NRS 106.240 to bona fide purchasers and concluding
instead that “the statute is clear and unambiguous. . . . [and] no further interpretation is required
or permissible.”). Contrary to Plaintiff’s assertion, the specific issue here is not interpretation of
the Statute. Instead, Wells Fargo argues that the Statute is unconstitutional, on its face, because it

fails to comport with due process. Even if the conclusive presumptions in the recitals were
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evidence of anything (and they are not), a conclusive presumption asserting compliance with an
unconstitutional statute is meaningless and does not make the foreclosure sale valid.
For these reasons, Plaintiff’s reliance upon the broad and generic legal conclusions set

forth in the recitals does no establish the validity of the sale.

E. The HOA Foreclosure Price Was Commercially Unreasonable as a Matter of Law.

Plaintiff’s failure to buy the property in a commercially reasonable manner voids the HOA
foreclosure sale and requires dismissal as a matter of law. Yet, Plaintiff attempts to overlook the
fact that the property was purchased at the HOA foreclosure sale for $6,900.00 when it is valued
at approximately ten (10) times that amount.

The Supreme Court’s decision in SFR v. U.S. Bank expressly left the issue of “commercial
reasonableness” and the related issue of “bona fide purchaser status” open. SFR Investments Pool
I v. US. Bank, 130 Nev. Adv. Op. 75, 334 P.3d 408, n.6 (2014), reh’g denied (Oct. 16, 2014).
Although the Nevada Supreme Court declined to consider issues of commercial reasonableness
on a motion to dismiss, it did not foreclose the possibility that in other cases, the issue could be
ruled upon as a matter of law because the Court has discretion to take judicial notice of the

Property’s estimated value.”

1. Contrary to Plaintiff’s contention, proof of fraud 1s not a requirement to
establishing a commercially unreasonable sale.

Plaintiff’s contention that there must be evidence of fraud or conspiracy in order to set
aside a sale as commercially unreasonable misinterprets the Supreme Court’s holding in Golden.

In Golden, the Supreme Court held only that “proof of some element of fraud, unfairness or

* A fact is subject to judicial notice if 1t is “(a) Generally known within the territorial jurisdiction of the trial court; or
(b) Capable of accurate and ready determination by resort to sources whose accuracy cannot reasonably be
questioned, so that the fact is not subject to reasonable dispute.” NRS § 47.130(2). Courts can take judicial notice of
matters of public record. United States v. 14.02 Acres of Land, 547 F.3d 943, 955 (9th Cir. 2008) (finding that the
court “may take judicial notice of matters of public record”) (citations and internal quotation marks omitted);
Valasquez v. Mortg. Elec. Registration Sys., Inc., No. C 08-3818 PJH, 2008 WL 4938162, at *2—*3 (N.D. Cal. Nov.
17, 2008) (taking judicial notice of: (1) deed of trust, (2) assignment of deed of trust, (3) notice of default and
election to sell under deed of trust, (4) substitution of trustee, and (5) rescission of notice of default because they
were publicly recorded). Here, the documents evidencing a commercially unreasonable sale (attached to Wells
Fargo’s RIN) were recorded with the Clark County Recorder’s office or come directly from the Clark County
Assessor’s records and, therefore, are matters of public record. The authenticity of such records may be readily and
accurately determined, and are therefore appropriate for judicial notice at the motion to dismiss stage.
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oppression as accounts for and brings about the inadequacy of price” will support setting aside a
commercially unreasonable sale. Golden v. Tomiyasu, 79 Nev. 503, 387 P.2d 989 (1963)
(emphasis added). The Supreme Court did not mandate that proof of fraud alone was required,
but held that some element of fraud, or unfairness, or oppression would support setting aside a
sale. The requirement to present “some element of fraud, unfairness or oppression” suggests a
sliding scale for a court to weigh and balance on a continuum, considering all of the surrounding
facts and circumstances.

Plaintiff suggests that the primary issue is that the price was too low. Wells Fargo asserts
that there 1s much more at stake here than just price. Indeed, it is inherently unfair and oppressive
that millions of dollars of secured interests can be wiped out to satisfy de minimis HOA liens,
which results in Nevada citizens unable to buy, sell, or refinance properties and/or substantial
increases in the costs of obtaining a home loan, among other dangerous effects. These
consequences are unfair and oppressive to Nevada’s citizens, its real estate market, and the
industries which rely upon and service the real estate market.

Moreover, in weighing the totality of circumstances, the Nevada Supreme Court has found

that:

To say that a mortgagee with power to sell, who has an
encumbrance on the estate of less than one-third of its value — an
encumbrance which five or six months’ rent will discharge — has
the right to sell the estate absolutely to the first man he meets who
will pay the amount of encumbrance, without any attempt to get a
larger price for it, would in our opinion be equivalent to sayving
fraud and oppression shall be protected and encouraged.

Golden, 79 Nev. at 513, 387 P.2d 989 (emphasis added) (quoting Runkle v. Gaylord, 1 Nev. 123,
129 (1865)). The Supreme Court has already determined that attempting to sell a property for
less than one-third of its value without any attempt to get a higher price is equivalent to fraud.
Yet that 1s exactly the practice at issue here—selling an entire condominium for the price of a
very used car, typically well below even one-third of the value deemed fraudulent in Runkle.
Accordingly, this conduct, regardless of any further evidence, is tantamount to fraud, unfairness
and oppression, and sufficient to set aside the sale.

The United States District Court for the District of Nevada has found that even if the
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foreclosure sale had extinguished the lender’s deed of trust (which contention 1t rejected), the
lender still would have standing to challenge the foreclosure sale as commercially unreasonable,
stating that the sale of a property for $10,000 “raises serious doubts as to commercial
reasonableness.”” Bayview Loan Servicing, LLC v. Alessi & Koenig, LLC, 962 F. Supp. 2d 1222,
1229 (D. Nev. 2013), reconsideration denied, No. 2:13-CV-00164-RCJ-NJK, 2013 WL 3943915
(D. Nev. July 30, 2013).

Additionally, the Eighth Judicial District has repeatedly dismissed quiet title cases
involving HOA foreclosure sales on the independent basis that such sales were not commercially
reasonable. In SFR Investments Pool I, LLC v. Nationstar Mortgage, LLC, the Court found that a
$7,000 purchase price was one factor the court considered in determining that the plaintiff buyer
was not a bona fide purchaser, because the plaintiff did not provide valuable consideration for the
property. SFR Investments Pool 1, LLC v. Nationstar Mortgage, LLC, Order Denying
Application for Temporary Restraining Order n. 9, Case No. A-13-684596-C, Dept. XXXI,
entered on August 5, 2013; see also Design 3.2 LLC v. Bank of New York Mellon, Case No. A-10-
621628, Dept. XV, “Design 3.2 Order”, entered on June 15, 2011) (finding that the purchaser at
the HOA foreclosure sale was not a bona fide purchaser, in part because plaintiff purchased for
only $3,743.84 and the deed of trust was $576,000.) Courts from other jurisdictions have reached
this same conclusion. See Will v. Mill Condo. Owners’ Ass’n, 848 A.2d 336 (Vt. 2004) (voiding
an HOA super-priority foreclosure sale, holding that sale of the property for $3,510.10 was not
commercially reasonable when the property had a fair market value of $70,000.)

Plaintiff relies on BFP v. Resolution Trust Corp., 511 U.S. 531 (1994) to argue the
foreclosure sale price 1s the only legitimate evidence of the property’s value at the time of the
foreclosure sale. (Opp’n. p. 14.) BFP involved an entirely different issue than what is in dispute

here. In BFP, the U.S. Supreme Court was asked to determine if a house, supposedly worth

Courts from other jurisdictions have reached a similar conclusion. The Vermont Supreme Court recently addressed
this issue in the context of its own HOA super-priority statute (based on the Uniform Act). In its ruling, the Vermont
court voided an HOA super-priority foreclosure sale holding that sale of the property for $3,510.10 was not
commercially reasonable when the property had a fair market value of $70,000. See Will v. Mill Condominium
Owners’ Ass’n, 848 A.2d 336 (Vt. 2004). Specifically, the Vermont Supreme Court held that “the enforcement
mechanisms provided for in [the Uniform Act] must be conducted in good faith as defined in § 1-113, that is, in a
commercially reasonable manner.” 1Id. at 342.
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$725,000, that was sold for $433,000 at a properly noticed foreclosure sale was “reasonably
equivalent value” under the bankruptcy code’s fraudulent transfer provisions. /d. at 534 (citing
11 U.S.C. § 548). The Court noted that the bankruptcy code did not use the term fair market
value; rather, it deliberately used the phrase “reasonably equivalent value” and went on to
determine what was meant by that term. /d. at 537. Nevada has specifically endorsed an analysis
the U.S. Supreme Court has apparently rejected in interpreting the bankruptcy code. Golden, 79
Nev. at 513-14 (discussing inadequacy of price, which can only be determined by comparing the
foreclosure sale price with the fair market value). Even if Plaintiff’s argument were correct, BFP
involved the sale of the house for more than half its value, while the instant case involves the sale

of the property for less than 10 percent of its value. Factually and legally BFP 1s inapplicable.

2. Plaintiff’s Opposition fails to demonstrate that the sale was commercially
reasonable.

In its Opposition, Plaintiff makes no attempt to explain how a property can sell for less
than 10 percent of its fair market value and still be commercially reasonable. Presumably,
Plaintiff’s purchase price is a direct reflection of what Plaintiff believed it purchased. Plaintiff’s
purchase price, 10 percent of the fair market value, only demonstrates that Plaintiff and the HOA
believed the property was subject to Wells Fargo’s first-in-time deed of trust, not that it wasn’t.
Plaintiff’s other refrain—that “lenders can protect themselves” —is simply not true where, as
established above, the Statute does not require proper notice. There 1S no rational basis for
allowing these commercially unreasonable sales to continue when there are alternative means of
achieving the intended statutory purpose, without causing any harm to Nevada lenders or
homeowners. As ruled on by other Courts in this jurisdiction, and as expressly left open by the
Nevada Supreme Court, the sale here was not commercially reasonable and 1s void as a matter of
law.

The commercially unreasonable purchase price cannot be justified or excused on the sole
ground that the lender can protect itself. First, the lender cannot protect itself against a
foreclosure for which it has received no notice. As detailed herein, the Statute does not require

notice to the lender, and violates due process. Second, even assuming Plaintiff’s contention is
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true, this presumption ignores the HOA’s practices of holding the property hostage until all
amounts demanded are paid (well in excess of the super priority amount), refusing to
communicate with the lender, or proceeding with foreclosure in the middle of payment
discussions with the lender. Third, even assuming Plaintiff’s contention is true, the purported fact
that a lender may be able to protect itself, does not justify a sale for pennies on the dollar—it is a
non sequitur. Someone, sometime, under some set of hypothetical facts, could always stop a
fraudulent transaction. That possibility does nothing to render the underlying transaction
legitimate. The lender is not a party to these commercially unreasonable sales. The plaintiff and
HOA are, and their terms are unreasonable on their face, and their sales void.

Finally, in numerous cases it has been held that purchase prices for less than 20% of the
value of the property are for inadequate consideration. Allied Steel Corp v. Cooper, 607 So.2d
113, 120 (Miss. 2006) (determining that a sale for less than 40 percent of FMV “shocks the
conscience”); Armstrong v. Csurilla, 817 P.2d 1221, 1234 (N.M. 1991) (holding that foreclosure
sales that fall into the 10-40 % range should not be confirmed absent good reasons to do so);
United Okla.Bank v. Moss, 793 P.2d 1359 (Okla. 1990) (finding that approximately 20% of FMV
was insufficient); Crown Life Ins. Co. v. Candlewood, Ltd., 818 P.2d 411 (N.M. 1991) (finding
15% of FMV insufficient); Rife v. Woolfolk, 289 S.E.2d 220 (W. Va. 1982) (14% of FMV was
insufficient); Ballentyne v. Smith, 205 U.S. 285 (1907) (14% of FMV was insufficient); First
Nat’l Bank of York v. Critel, 555 N.W.2d 773 (Neb. 1996) (reversing trial court’s confirmation of
a foreclosure sale that yielded 14% of the appraised value); Polish Nat. Alliance v. White Eagle
Hall Co., Inc., 470 N.Y.S.2d 642 (N.Y. App. Div. 1983) (“foreclosure sales at prices below 10%
of value have been consistently held unconscionably low™). This 1s also consistent with the
Restatement (Third) of Property (Mortgages), which the Nevada Supreme Court relied upon in
SFR v. U.S. Bank and other cases.* Section 8.3 with provides:

(a) A foreclosure sale obtained pursuant to a foreclosure proceeding that
is otherwise regularly conducted in compliance with applicable law does not

render the foreclosure sale defective unless the price is grossly inadequate.
(b) Subsection (a) applies to both power of sale and judicial foreclosure

* See, e.g.., Am. Sterling Bank v. Johnny Mgmt. LV, Inc., 435 P.3d 535, 537 (Nev. 2010); Huston v. Bank of Am. Fed.
Sav. Bank, 119 Nev. 485, 490, 491, 78 P.3d 71, 74 (2003).
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proceedings.

The sale in this case was grossly inadequate, making the HOA foreclosure sale defective. Thus,
this Court should determine that this sale, which was less than 10% of the value of the property,

was commercially unreasonable and vacate the sale.

F. Plaintiff Has No Answer to the Serious Public Policv Problems Presented by the
Statute.

Rather than addressing (much less rebutting) the serious public policy issues, Plaintiff
claims the Supreme Court considered and rejected the public policy arguments because they were
raised in amicus briefing in support of a petition for rehearing, which was denied. A denial of a
petition for rehearing is not precedent and cannot be considered a ruling on the merits of
arguments filed in support of that petition. See Marshak v. Reed, 229 F. Supp. 2d 179, 184
(E.D.N.Y. 2002), aff’d, 87 F. App’x 208 (2d Cir. 2004); Riley v. Camp, 130 F.3d 958, 984 (11th
Cir. 1997); Luckey v. Miller, 929 F.2d 618, 622 (11th Cir. 1991); Exxon Chemical Patents, Inc. v.
Lubrizon Corp., 137 F.3d 1475, 1479 (Fed. Cir. 1998); Landreth v. Comm’r, 859 F.2d 643, 648
(9th Cir. 1988), Fernandez v. Chardon, 681 F.2d 42, 51 n. 7 (1st Cir. 1982);; see also Md. v.
Baltimore Radio Show, 338 U.S. 912, 919 (1950) (“Inasmuch, therefore, as all that a denial of a
petition for a writ of certiorari means is that fewer than four members of the Court thought it
should be granted, this Court rigorously has insisted that such a denial carries with it no
implication whatever regarding the Court’s views on the merits of a case which it has declined to
review.”). Accordingly, reliance upon the amicus briefs addressing public policy issues is not
grounds for rejecting Wells Fargo’s public policy argument here.

Plaintiff’s Opposition does not assert or demonstrate that Wells Fargo’s public policy
concerns are unjustified or unrealistic. The public policy concerns identified in Wells Fargo’s
Motion to Dismiss address systemic overarching ramifications that will likely be experienced by
Nevada’s homeowners, potential buyers, its real estate market as a whole, and industries
dependent upon the real estate market, such as residential construction and realtors. Wells Fargo
has already detailed the anticipated harm which will likely result as the effects of the SFR v. U.S.

Bank opinion begin to trickle down through the economy.
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Additionally, and again instead of explaining why the public policy concerns are not
viable, Plamtiff attempts to simply place the blame on lenders, asking why Wells Fargo did not
pay the HOA lien. This effort fails for the following reasons. First, Wells Fargo cannot attempt
to satisfy an HOA lien for which it has received no notice. As detailed herein, the Statute does
not require notice to the lender. Second, the purported fact that a lender may be able to protect
itself by paying the HOA lien, does not remedy the unconstitutional sale, conducted in violation
of the due process clause, the Supremacy Clause, and the Takings Clause of the Constitution.
Nor does Wells Fargo’s purported opportunity to satisfy the HOA lien justify a commercially
unreasonable sale for pennies on the dollar. Accordingly, these public policy issues must be
considered and require dismissal.

II. CONCLUSION

For the reasons set forth herein and the moving brief, Wells Fargo’s Renewed Motion to

Dismiss should be granted.

DATED this 4™ day of June 2015.

SNELL & WILMER LL.P.

By: /s/ Paul W. Shakespear
Richard C. Gordon, Nevada Bar No. 9036
Paul W. Shakespear, Nevada Bar No. 10752
3883 Howard Hughes Parkway, Suite 1100
Las Vegas, NV 89169

Attorneys for Defendant
WELLS FARGO HOME MORTGAGE A
DIVISION OF WELLS FARGO BANK, N.A.
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CERTIFICATE OF SERVICE

I hereby declare under penalty of perjury, that I am over the age of eighteen (18) years,
and I am not a party to, nor interested in, this action. On this date, 1 caused to be served a true
and correct copy of the foregoing WELLS FARGO HOME MORTGAGE, A DIVISION OF

WELLS FARGO BANK, N.A.’S REPLY IN SUPPORT OF RENEWED MOTION TO

DISMISS PLAINTIFF’S COMPLAINT by the method indicated below:

U.S. Mail
U.S. Certified Mail
Facsimile Transmission

Overnight Mail

and addressed to the following:

Michael F. Bohn, Esq.

BOHN LAW FIRM

376 E. Warm Springs, Suite 140
Las Vegas, NV 89119

Telephone: (702) 642-3113
Facsimile: (702) 642-9766
E-mail: mbohn@bohnlawfirm.com

Attorneys for Plaintiff
Saticoy Bay LLC Series 6915 Silver State

DATED this 4™ day of June, 2015.

21800213.1

Federal Express

XXXXX Electronic Service

Hand Delivery

/s/ Mindi Mordue

An Employee of Snell & Wilmer L.L.P.

1-
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Bradley T. Austin CLERK OF THE COURT
Nevada Bar No., 13064

SNELL & WILMER Ly

3883 Howard Hughes Parkway

Suite 1100

Las Vegas, NV 89169

Telephone (702) 784-5200

- Fax: (TU2) 784-5252
- Emal rgordon@swiaw.com

bausiinf@swiaw.com

- Attorneys for FISBC Bank USA, Nutional Association as Trustee
- Jor Wells Farpo Asser Securities Corporation

DISTRICT COURT
CLARK COUNTY, NEVADRA

GCTAVIO CANO-MARTINESZ, an CASE NG, A-13-692027-C

individual,
o DEPT. NG, XXV
Plamiift
V8. ORBER GRANTING DEFENDANT
HSBC BANEK USBA’S MOTION FOR

HSBC BANK USA, NATIONAL SUMMARY JUDGMENT
ASSOCIATION AS TRUKTEE FOR
WELLS FARGO ASSET SECURITIES
CORPORATION, GREENWOOD
HOMEOWNERS ASSOCIATION; DOE
Individuals I through X RQE
Corporations and Organizations | through
X,
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FINDINGS OF FACT, C
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This matter concerning Defendant HSBC Bank USA’s (“HSBC™ Motion for Summa;a‘yi

Judgment, filed on August 11, 2014 and supplemented on December 1, 2014, came on for heaﬁf’imgi

¢ on the 14th day of April, 2015 at the hour of %:00 am. befbre Department XXV of the Bighth

Judicial Dhstrict Court, in and for Clarck County, Nevada, with JUDGE KATHLEEN DELANEY
presiding; Plamtift OCTAVIO CANO-MARTINEZ appeared by and through his attorney

t BRYAN NABDAFL, ESQ. of the LAW OFFICES OF P. STERLING KERE: Defendant

27 | GREENWOOD HOMEOWNERS ASSOCIATION appearad by and through #s altomey,
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- Property 18 located within a common-interest commuuty governed by the Ureenwood

- Homeowners Association (“Association”},.

| Assessment Lien against the Property.

~ Defendant’s counsel argued that ssaf the statute upon which Plamuff’s claims for quet title and

JOSEPH P, HARDY, ESQ. of the law firm GORDON AND REES, LLP; and HSBC BANK
USA appeared by and through s attorney, BRADLEY T. AUSTIN, ESQ. of the law fimm

SNELL & WILMER, LLP. Having reviewed the papers and pleadings on file herein and heard

oral arguments of counsel, this Court makes the following Findings of Fact and Conclusions of]

Law:
FINDINGS OF FACY
1. This lawsuit involves real property located at 670 Rolling Green Drive, Las Vegas,

NV 88169, and bearing Assessor’s Parcel Number 162-15-214-014 (the “Property”). The

2. On or about January 18, 2007, Lamon Heolloway purchased the Property and
executed a First Deed of Trust in the amount of §171,000.80 with Wells Fargo Bank, N.A.

3. On or about July 24, 2012, the Association recorded a Notice of Delinguent

4, On or about December 7, 2012, the Association recorded a Notice of Trustee Sale
against the Property
3. On or about December 20, 2012, Wells Fargo Bank, N A. assigned the Furst Deed
of Trust to HSBC.

o. On or about March 5, 2013, the Association held a non-judicial foreclosure sale

and the Property was sold to Mario Zamora-Prado for the total amount of $6,493.01,

7. On or about October 3, 2013, Zamora-Prado guitclaimed the Property to Plaintifi
for $0.00.
8. Plaintiff subsequently filed a Complaint with this Court, secking declaratory relief]

and guiet title to the Property.

g, On April 14, 2015, at the hearing on Defendant’s Motion for Summary Judgment,

declaratory relief necessarily rely, NRS 1163116 er seq. (the “Siatute™), does not satisfy
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reh'g denied {(Oct. 16, 2014}, the Nevada Supreme Court resolved this 1ssue 1n favor of Plamtiff

- because the Supreme Court considered, and ruled on, an as-applied constitutional challenge. The

- requests notice) it does not comport with long standing principles of constitutional due process.

See Mennonite Bd. of Missions v. Adams, 462 1.5, 791, 795-800, 103 8. Ct. 2706, 271112, 77 L.|

constitutional due process principles.  Defendants confend that the Statute 18 facially
unconstitutional because the burden shifting “opl-in” provisions first require lenders o give
notice in order to receive notice of the operative steps in the HOA foreclosure process. As such,
the Statute does not require the foreclosing party {o take reasonable steps to ensure that actual
notice is provided io interested parties who are reasonably ascertainable. Plamntiff’s counsel|

argued that in SFR Investments Pool 1 v. US. Bank, 130 Nev, Adv, Op, 75, 334 P.3d 408 (21}14},.

crux of this matter hinges upon whether the Statute at issue is facially unconstiintional.
CONCLUSIONS OF LAW

THE COURT HEREBY FINDS ASFOLLOWS AS A MATTER OF LAW,

i, The Nevada Supreme Court, in its SFR v. U8 Bank decision, did not address any
facial challenge, including the facial challenge to the constitutionality of the Statute rawsed w thel
instant Motion for Summary Judgment.

2. The Statute violates the Due Process Clauses of the Fifth and Fﬁm“teenth
Amendments of the United States Constitution because its “opt-in” notice provisions do not]
mandate that reasonable and affinmative steps be taken to give actual notice to lenders and Qﬁlﬁl‘.
holders of recorded security inferests prior to a deprivation of their property rights. Because the
Statute does not require the foreclosing party to take reasonable sieps 10 ensure that actual notice

15 provided to interested parties who are reasonably ascertainable {unless the interested party first

Ed, 2d 180 (1983); Mullane v. Central Hanover Bank & Trust Co., 339 US. 306, 314 (1950,
Small Engine Shop, Inc. v. Cascio, 878 F.2d 8&3, 863 (5" Cir. 19891, |
3, The Statute violates the Due Process Clause of the Nevada Constitution for '?.'hfs':l

same reasons as articulated in Paragraph 2. Nevada Const,, art. I, sec. 8(5).

21559016
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4, Moreover, reference to NRE 107.090 does not salvage the federal or S‘iﬁi’@é
constitutionality of the Statute because Plaintifl’s comstruction of NRS 107.090 as mandating|
notice to lenders before foreclosure would render superfluous the express “opt-in” notice
provisions contained in NRS 1163116, mr viclation of rules of statutory construction. See §
Nevada Homebuilders Ass'n v, Clark County, 121 Nev, 446, 449, 117 P.3d 171, 173 (2005
{“When interpreting a statute, this Court must give its terms their plain meaning, considering s
provisions as a whole so as {0 read them in a2 way that would not render words or plwases
superfluous or make a provision nugatory.”) (internal quotations omutted).

3. For these reasons, this Court finds that the Statute 1s facially unconstitutional in

vialation of the Due Process Clauses of both the United States and Nevada Constitutions.

Based upon the foregoing Findings of Fact and Conclusions of Law,
IT IS HERERY ORDERED, ADJUDGED, AND DECREED that Defendant’s Motion|
for Summary Judgment, filed August 11, 2014, and supplemented on December 1, 2014, 5

GRANTER,

o,
s
ﬁ‘*%

oy
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1 P IS FURTHER ORDERERD that because mulliple parties gre wwvolved, this Conrt)

il

2§ cxpressly direcis the oniry of a final judgment with respect {0 HSBC, byl not all defendants,
3 & pursuant o NRCP 54{b) due to the express determination thatl there 18 no just reason for delay.
4 IT I8 SO ORDBEREL,
.
“ DATED: May / , 2015,
7
5
2
10 Sﬂﬁmﬁmed hy
El‘ 2 s 5 e

Y,}E %&dit‘:% Aw@tm Eﬁzq

| SNELL & WILMER LLP.

i3 3883 Howard Hughes Parkway
Sutte 100

i4 § Las Vegas, NV E916@

i5 - Attorneys for HABU Bank US4, N ational Association
a8 Trusiee for Wells Fargo Adsset Securitics Corporation

7 | DATED May g 2015

18 | Appreved as {o form and confent:
19
DATED May 4 _, 2015,
20
,, | GORDON m;} REES, LL¥

TN e T T T A e

‘‘‘‘‘‘‘‘‘‘

‘\Ievada H;u “Q@ xi 129&
23 § 3770 Howard Hughes Parkway, Suite 100
{.as Vegas, NV B91oY

| Afforney for Greemwood Homeowners
25 !E Association

L R L T L L L R T L L L L L L L L L L L L L L L U L L e e e e e e e
2 :

' This Order does not resalve all claims against, or defenses raised by, at least ong remaming Delfendant because theé
95 - Court made no specific findings as to the Association nor did the Association join or oppose HSBC s Motion for|
=2 Summary Judgment, Accordingly, S4(b) certification as to HSBC 15 appropriate. :

-5 .
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Snell & Wilmer

L.L.P.
LAW OFFICES
3883 Howard Hughes Parkway, Suite 1100

Las Vegas, Nevada 89169
TO2.784.5200

N

OO0 1 O i

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Electronically Filed

07/13/2015 08:31:50 AM

Richard C. Gordon % t. W

Nevada Bar No. 9036

Paul W. Shakespear CLERK OF THE COURT
Nevada Bar No. 10752

SNELL & WILMER L.LP.

3883 Howard Hughes Parkway, Suite 1100

Las Vegas, NV 89169

Telephone: (702) 784-5200

Facsimile: (702) 784-5252

Email: rgordon@swlaw.com

Email: pshakespearswlaw.com

Attorneys for Defendant
WELLS FARGO HOME MORTGAGE, A DIVISION OF
WELLS FARGO BANK, N.A.

DISTRICT COURT
CLARK COUNTY, NEVADA
SATICOY BAY LLC SERIES 350 CASE NO.: A-13-688410-C
DURANGO 104 DEPT. NO.: XXVIII
Plaintiff,
vs. NOTICE OF ENTRY OF ORDER
GRANTING DEFENDANT WELLS
WELLS FARGO HOME MORTGAGE A FARGO HOME MORTGAGE, A

DIVISION OF WELLS FARGO BANK, N.A.; | DIVISION OF WELLS FARGO BANK,
MTC FINANCIAL dba TRUSTEE CORPS; N.A.’S RENEWED MOTION TO DISMISS
RON N. SENHOLTZ and SHIRLEY P. PLAINTIFF’S COMPLAINT

SENHOLTZ as trustees for the Senholtz
Family Trust

Defendants.

/1]
/1]
/1]
/1]
/1]
/1]
/1]
/1]
/1]
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Snell & Wilmer

L.L.P.
LAW OFFICES
3883 Howard Hughes Parkway, Suite 1100

Las Vegas, Nevada 89169
TO2.784.5200

N

O 0 ~J @) wn

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

PLEASE TAKE NOTICE that the ORDER GRANTING DEFENDANT WELLS

FARGO HOME MORTGAGE, A DIVISION OF WELLS FARGO BANK, N.A.’S RENEWED

MOTION TO DISMISS PLAINTIFF’S COMPLAINT was entered this this Court on July 10,

2015, a copy of which is attached hereto.

22043925

DATED this 13™ day of July, 2015.

SNELL & WILMER LL.P.

By: /s/ Paul W. Shakespear
Richard C. Gordon, Nevada Bar No. 9036
Paul W. Shakespear, Nevada Bar No. 10752
3883 Howard Hughes Parkway, Suite 1100
Las Vegas, NV 89169
Attorneys for Defendant
WELLS FARGO BANK, N.A.
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Snell & Wilmer

L.L.P.
LAW OFFICES
3883 Howard Hughes Parkway, Suite 1100

Las Vegas, Nevada 89169
TO2.784.5200

N

OO0 1 O i

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

CERTIFICATE OF SERVICE

I hereby declare under penalty of perjury, that I am over the age of eighteen (18) years,
and I am not a party to, nor interested in, this action. On this date, 1 caused to be served a true
and correct copy of the foregoing NOTICE OF ENTRY OF ORDER GRANTING DEFENDANT
WELLS FARGO HOME MORTGAGE, A DIVISION OF WELLS FARGO BANK, N.A.’S

RENEWED MOTION TO DISMISS PLAINTIFF’S COMPLAINT by the method indicated

below:
U.S. Mail Federal Express
U.S. Certified Mail XXXXX Electronic Service
Facsimile Transmission Hand Delivery
Overnight Mail

and addressed to the following:

Michael F. Bohn, Esq.

BOHN LAW FIRM

376 E. Warm Springs, Suite 140
Las Vegas, NV 89119

Telephone: (702) 642-3113
Facsimile: (702) 642-9766
E-mail: mbohn@bohnlawfirm.com

Attorneys for Plaintiff
Saticoy Bay LLC Series 6915 Silver State

DATED this 13™ day of July, 2015.

/[s/ Mindi Mordue
An Employee of Snell & Wilmer L.L.P.
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| Baul W Shakespear
it Nevada Bar No, 18752
. SNELL & WILMER LLF
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' DIVISION OF WELLS FARGO BANK, N.A.:
| ROW N, SENHOLT? and SHIRLEY P, |
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Electronically Filed
07/10/2015 11:00:14 AM

v R -

Richard €. Gordon CLERK OF THE COURT

Mevada Bar No, 8036

3883 Howard Hughes Parkway, Suite 1180

| Las Vegas, NV 9169

Telephone: (702} 784-5200

| Facsimile: {702) 784-5252
- Email rgordoni@aswiaw.com
- Bmail: pshakespear@@swlaw.com

Attorneys for Defendant
WELLS FARGO HOME MORTGAGE, A DIVISION OF
WELLS FARGO BANK, N.A.
DISTRICT COURT
CLARK COUNTY, NEVARBA

SATICOY BAY LLC SERIES 336 DURANGO CASE NGO, A-13-688416-C

104 | DEPT. NG XXV

Plaintifi, ORDER GRANTING BEFENDANT
WELLS FARGO HOME

| s, . MORTGAGE, A DIVISION OF

WELLS FARGO BANK, N.ACS
RENEWED MOTION TO DISMIESE
PLAINTIFP » COMPLAINTY

WELLS FARGO HOME MORTGAGE A
MTC FINANCIAL dbas TRUSTEE CORPS;

SENHOLTY as trustees for the Senholtz Family
drust

Diefendants.

AR LALLM L L L L L

And all related actions.

e B B B, B T, e L L L L L L e e e e e e kA

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDBER

This matier concerning Defendant Wells Fargo Home Mortgage, a8 Division of Wells
Fargo Bank, N.As (“Wells Fargo™), Renewed Motion to Dismiss Plaintitts Complaint, filed
April 13, 2015, came on for heating on the 9" day of June, 2015 at the hour of %:00 a.m. before |
- Department XXVIH of the Eighth Judicial District Court, in and for Clark County, Nevada, with |
| JUDGE RONALD J. ISRAFEL presiding Plaintiff SATICOY BAY LLC SERIES 350
DURANGO 104 appeared by and through its attomey, ARTHUR P. TAN, ESQ. of the BOHN
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| LAW FIRM; Defendant WELLS FARGO HOME MORTGAGE, A DIVISION OF WELLS |
FARGO BANK, N.A. appeared by and through its attorney, CHARLES E. GIANELLUNI, BSQ.
| of the law frm SNELL & WILMER LLP. Having reviewed the papers and pleadings on file |
1 | herein and heard oral arguments of counsel, this Court moakes the following Findings of Fact and :

| Conclusions of Law:

FINDINGS OF AL 1
. This lawsuit involves real property focated at 350 8, Purango Drive, #104, Las

| Vegas, Nevada 89128 (the “Properiy™. The Property is located within 8 commaon-mierest
community governed by Angel Point Condominiums (the “HOA™L

| 2, On July 1, 2003, the Senholizes obtained 2 loan in the amount of $81,370.6¢
| from Wells Fargo Home Mortgage, Ine, to refinance their original loan for the purchase of the
:; Froperty.

N

3. The HOA recorded a Notice of Delinguent Assessment Lien on November 13,
| 2012.

I 4, O January 18, 2013, the HOA recorded 8 Natice of Default and Hlection to Sl
=:, Under Homeowners Association Lien,

3, Ora April 4, 2013, a Notice of Breach and Default and BElection to Cause Sale of
i Real Property untder Desd of Trust was recorded.

5. The HOA then recorded a Notice of Trastes’s Sale on May 20, 2013,

7. On or ahout June 14, 2013, the HOA held a non~-judicial foreciosure sale and the
Property was sold to Saticoy Bay LLC Series for the total amount of $6,900.00.

5. On August 28, 2013, a Certificaie from the Nevada Foreclosure Medighion
Pragram was recorded,

9. Plaintiff filed a Complaint for Quiet Title and Declaratory Relief against the
Senholizes and Wells Fargo on September 12, 2013,

16, On June 9, 2015, at the hearing on Defendant’s Motion to Dismniss Plainiifls

i Complaint, Defendant’s counsel argued that {he statute upon which Plaintiff’s claims for quiet |

| title and declaratory relief necessary rely, NRS 116,31 16 ef ceq. (the “Statute’), does not satisty

ok
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constitutional due process principles. Defendants contend that the Statuie is facially

unconstitutional because the burden shifting “opt-in” provisions first require lenders io give
notice in order 1o receive notice of the operative steps in the HOA f{oreclosure process. As such,
the Statute does not require the foreclosing party to take reasonable steps to ensure that actual

notice 18 provided to inferested parties who are reasonably ascertainable. Plamtiffs counsel
argued that in SFR fvestments Pool 1 v. US, Bank, 334 P.3d 408 (2014), rek’g denied {Oct. 16.
{ 2014) (“SFR”), the Nevada Supreme Court resolved this issue in favor of Plaintiff because the

- Supreme Court considered, and ruled on, an as-applied constitutional challenge. The crux of this |

[} P s FEFEES
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levade

o h e i
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4
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Las Vegmne,

o 0 e i (W b

matter hinges upon whether the Statute at issue is facially unconstitutional.
CONCLUSIONS OF LAW
THE COURT HEREBY FINDS AS FOLLOWS AS A MATTER OF LAW:
i. The Nevada Supreme Court, in §FR, did not address any {acial challenge,

including the facial challenge to the constitutionality of the Statute’s notice provisions raised in

the instant Motion to Dismiss.

2. The Statute violates the Due Process Clauses of the Fifth and Fourteenth

Amendments of the United States Constitulion because its “opt-in” notice provisions do not

| mandate that reasonable and affirmative steps be taken to provide actual notice to lenders and

| other holders of recorded security interests prior to the deprivation of their property rights.

Because the Statute does not require the foreclosing party to take reasonable steps to ensure that

actual notice is provided to interested parties who are reasonably ascertainable (unless the

| interested party first requests notice) it does not comport with long standing principles of

constitutional due process, See Mennonite Bd. of Missions v. Adams, 462 1.8, 791, 789-80{)

{1983); Mullane v. Cent, Haonover Bawnk & Trust Co,, 339 U.S. 306, 314 (1950); Smaill Engine

V Shop, Inc. v, Cascio, 878 T.2d 883, 893 {3th Cir. 1989).

F’i

3. The Statuie violates the Due Process Clause of the Nevada Constitution, Nevada

i Const, art. I, sec, 8(5), for the same reasons as articulated in Paragraph 2,

4. Moreover, reference to NRS 107.090 does not salvage the federal or state

constifutionality of the Statute because Plaintiff’s construction of NRS 107,090 as mandating

APP000816
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- provisions contained in NRS 116.3116, in violation of rules of statutory construction. See

S Nev. Homebuilders 4ss'nv. Clark Crgp., P17 P34 171, 173 (Nev, 2005) (“When interpreting a

aotice 1o lenders before foreclosure would render superflucus the express “opt-in” notice

statuie, this Court must give Hs terms their plain meaning, considering s provisions as g8 whol

50 45 {0 read them in g way that would not render words or phrases superfluous or make a

provision nugatory.”} (internal quotations omitted).

violation of the Dhue Process Clauses of both the United States and the Nevada Constitutions.,

to DHsmiss, filed April 13, 2013, is GRANTED,

expressly divects the entry of a final judgment with respect to Wells Fargo, but not all detendants

pursuant o NRCP 34¢b) due o the express determunation that there is no just reason for delay

3, For these reasons, this Court finds that the Statuie is facislly unconstitutional in

Based upon the foregoing Findings of Fact and Conclusions of Law,
IV IS HERERBY ORUDERED, ADJUDGED, AND DECREED that Defendant’s Motion

FT IS FURTHER ORDERED that becguse multiple parties are involved, this Cour
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MNevada Bar No, 8836
Paul W. Shakespear
Mevada Bar No., 1§783

. 2883 Howard Hughes Parkway, Sutte 11066

Las Vegas, NV 59169

| Astorneys for Wells Farge Home Morigage,
a Division of Wells Fargo Bank, N.A.

DATED June 2015
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Nevada Bar No. 1641

376 E. Warm Springs, Suile 140
Las Vegas, NV §9119

Attorneys for Plaintiff
Saticoy Bay LLC Sevies 350 Durange 104

BATED June |, 2015
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14
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26
27
28

NOAS

MICHAEL F. BOHN, ESQ.

Nevada Bar No.: 1641
mbohn@bohnlawfirm.com

LAW OFFICES OF

MICHAEL F. BOHN, ESQ., LTD.

376 East Warm Springs Road, Ste. 140
Las Vegas, Nevada 89119

(702) 642-3113/(702) 642-9766 FAX
Attorney for plaintiff

Electronically Filed

07/14/2015 12:38:08 PM

R

CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA

SATICOY BAY LLC SERIES 350 DURANGO
104

Plaintiff,

VS,

WELLS FARGO HOME MORTGAGE A
DIVISION OF WELLS FARGO BANK, N.A ;
MTC FINANCIAL dba TRUSTEE CORPS;
RON N. SENHOLTZ and SHIRLEY P.
SENHOLTZ as trustees for the Senholtz Family
Trust

Decfendants.

CASE NO.: A-13-688410-C
DEPT NO.: XXVIII

NOTICE OF APPEAL

NOTICE IS HEREBY GIVEN that plaintiff, Saticoy Bay LLC Series 350 Durango 104, hercby

appeals to the Supreme Court of Nevada from the Order granting defendant Wells Fargo Home

Mortgage’s renewed motion to dismiss plaintiff’s complaint entered in this action on July 10, 2015,

DATED this__14th  day of July 2015.

LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

By:

/s/ /Michael F. Bohn, Esq./

MICHAEL F. BOHN, ESQ.

376 E. Warm Springs Road, Suite 140
Las Vegas, Nevada 89119

Attorney for plaintiff
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5, NEFCR 9 and EDCR 8.03, I hereby certify that I am an employee of LAW
OFFICES OF MICHAEL F. BOHN.,, ESQ., and on the _14th  day of July 2015,, an ¢lectronic copy
of NOTICE OF APPEAL, copy of which 1s attached hereto, was served on opposing counsel via the

Court’s electronic service system to the following counsel of record:

Richard C. Gordon, Esq.
Paul W. Shakespear, Esq.
SNELL & WILMER, LLP
3883 Howard Hughes Parkway
Suite 1100
Las Vegas, NV 89169
Attorney for Wells Fargo Bank, N.A.

/s/ /Marc Sameroff /
An Employee of the LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.
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08/05/2015 12:19:59 PM

%j.%

1§ DRLY

L | MICHAELF. BOHN CLERK OF THE COURT

L Nevada Bar Noo 1641
3 t_ WA ORFICES OF MICHAEL F. BOHN, ESC

75 Warm Springs Road, Ste. 14{3
- Las Vegas, NV 891 ‘1‘3

g il {70 842 {7021 642-976¢

5 {702 642-3113/(702 766 BISTRICT COURT

& CLARK COUNTY, NEVADA

8l SATICOY BAY LLC SERIES 350
| DURANGO 104

j

]

j

- Plaintiifis).

) CASE MO, A-13-088410.0

1 vISIoN OF WELLS Fsms::a@ BANK, N, } DEFTNO. XXV
A MTC FINANCIAL dba TRUSTEE \
CORPS; RON N. SENHOLTZ and )
13§ SHIRLEY P BENHOLTZ as trustess for 4
the Senholts Family Trust |
Defendant(s). )

BEFAULT

| it appearing from the files and records in the ahove enliled action that
17 4 sHmL F‘ FOSEMHGLTZ 35 trustae for tht %nhuiw Family Trust

Sy »
o x 18 I‘}af@ngm‘:t{s} harain, being duly served with a copy of th{e Surmmans and Complait on
N R by pubbicatiog on;
A8 g PN , " My " % : b g yen, : :
R N 19§ Ociober 28, Novamber 4, 12, 18, 25, 2013 that more than 20 days, exclisive of the day
NN e : |
&% R & - . ) . e -
N N 20§ of service, having expired since service upon the Defendant(s); that no answer or oths

\-QN\ reren.) R
NN :

\\.\ .-\‘:‘;\”Q :}:::
A v 21 | appearance having been filed and no further time having been granled, the default of

22 | the above-named Defendant(s) for failing fo answer or ntherwise plead to Flaintiffs

oy
t““ ) 4 P . ) !
W e e A3 Compiaint is hereby enlered. e N
I o W WOFEIN
.“\\ i'\\\“ §h!\. . ‘:. \,:, \ ,“\ k
LR ha e .\':.\'Q\ .
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MICHAEL F. BOMN, ESQ).
Mevada bar N,:a 16541
L fxw DFFICES OF MICHAEL F. 8¢ THN, BES0.

378 Easl Warm Springs Road, Ste 140
Las Vegas, NV B‘iﬁ_’i {3

(FO2y842-3113

|
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Electronically Filed
08/26/2015 11:23:42 AM

RTRAN i b i

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

SATICOY BAY LLC, SERIES 350

DURANGO 104, CASE NO. A688410

Plaintiff, DEPT. XXVIII

VS.

WELLS FARGO HOME MORTGAGE,

Defendant.

e et Nt “anats” “Senatt?” “epte® St "t “opats?” “epags® “Senagt? “Seramss® vt e "t

BEFORE THE HONORABLE RONALD J. ISRAEL, DISTRICT COURT JUDGE
TUESDAY, JUNE 9, 2015
TRANSCRIPT OF PROCEEDINGS

WELLS FARGO HOME MORTGAGE, A DIVISION OF WELLS FARGO
BANK, N.A.’S RENEWED MOTION TO DISMISS PLAINTIFF’'S COMPLAINT

APPEARANCES:
For the Plaintiff: GERALD L. TAN, ESQ.
For the Defendant: CHARLES E. GIANELLONI, ESQ.

RECORDED BY: JUDY CHAPPELL, COURT RECORDER
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TUESDAY, JUNE 9, 2015 AT 9:05 A.M.

THE CLERK: Case Number A688410 Saticoy Bay versus Wells Fargo Home
Mortgage.

THE COURT: Good morning. Counsel, state your appearance for the record.

MR. TAN: Gerald Tan on behalf of the plaintiff, Your Honor.

MR. GIANELLONI: Charles Gianelloni on behalf of Wells Fargo, Your Honor.

THE COURT: Good morning. Okay, | had two of these this morning.
Although they are different, they're still SFR revisited. So Defendant's Motion to
Dismiss. Do you have anything to add?

MR. GIANELLONI: 1 just have one point | want to make, Your Honor. This
has obviously been extensively briefed. You probably know much more about it
than maybe you and | do at this point. So, one thing | wanted to say was as to the
facial due process argument. Legislature amended NRS 116 last week and the first
thing they did was they added actual notice to the statute. So, just wanted to point
that out. | think that's evidence that the —

THE COURT: Ex post facto or something?

MR. GIANELLONI: The pointis just simply that the first chance that they had
to amend the statute, they made actual notice a requirement. And that’s the
argument that we're making is that it's facially unconstitutional. It's the only thing |
have to add.

THE COURT: Plaintiffs.

MR. TAN: | have nothing to add on the due process stuff, Your Honor, but as
to the takings argument, we didn’t really address this in our brief, but | think that the

state action component is a little questionable here. A private actor imposed the
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assessments, a private actor was delinquent on those assessments, a private actor
foreclosed on this property.

Now if the contention is this is a regulatory taking, that must fail. The
116 was enacted in 1991 so the lender in this case took the deed of trust subject to
that law already so | don'’t think there can be a regulatory taking.

Other than that, nothing to add, Your Honor.

THE COURT: Thank you. | guess | should start by saying | don’t know who
attached it or — was that you? The Judge Delaney’s decision.

THE LAW CLERK: You asked me to.

THE COURT: Well, oh, okay. | —no, | know but | wasn’t sure if they had
attached it or —

THE LAW CLERK: That's why | crossed it out.

THE COURT: In any event, I'm familiar with several of the decisions in this
regard and one of the reasons | think we put this off for thirty days is | thought
there — well, actually it is, or at least one of the parties, and it may not be you two,
but one of the banks or — has brought this to the Supreme Court.

But in any event, | agree with Judge Delaney. | don’t think that it's a
taking under the, you know, a government taking. But | do believe it violates due
process. The, if you will, incorporating 107 or, you know, and 116 doesn'’t, to me, go
far enough, if you will, regarding due process. The fact that, oh and | think it was
brought up regarding, and I'll just mention real quick, the reasonableness of the
sale. Was that in this one or the other one?

MR. GIANELLON!I: This, Your Honor.

MR. TAN: | believe that's a contention in this case, yeah.

THE COURT: Commercially reasonable. | — commercially | agree with and |
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think it was Federal District Court Judge, doesn’t matter, who said that commercially
reasonable doesn’t necessarily mean the fact that it was a $5,000 purchase on a
million dollar loan. They’re taking a, if you will, to use a vernacular, flyer. And so
commercially reasonable means open to the public and there’s a case that defines
that. It doesn’'t mean that just because it was bought for very little violates
commercially reasonable. And | think that's what's been brought up by many of the
banks and | disagree. However, that's mere dicta because I'm ruling on the grounds
that it is facially unconstitutional because of the due process clause and the fact that
| do not feel that 107 saves it, if you will.

So | agree and I've seen a draft, not a draft, maybe it is a filed version
of Judge Delaney’s decision and | agree with that. So. And it happens to be
because so many of these are the same firm or two or three firms, | should say.

This was in Octavia versus HSBC. And it happens to be your firm.

So I'm granting the Motion to Dismiss. Hopefully | explained it well
enough, but I'm incorporating her decision. And, as | said, if it's dicta or not, |
disagree with the argument that it assailed just because it’s, let’s say, and | can’t
remember if this one was 5,000, that means that it's not commercially reasonable.

Okay?

MR. GIANELLONI: Yes, Your Honor.

THE COURT: Have a good day.

MR. TAN: Thank you, Your Honor.

THE CLERK: Does that dismiss --

MR. GIANELLONI: Thank you. Prepare the order?

THE CLERK: --the case?

THE COURT: Yes. And pass it by the plaintiff . And good luck on — hopefully
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they’ll come up with a decision. Do you guys involved in one of the appeals now or?

MR. TAN: We're in the Gogo Way appeal, but | think that's a tender issue,
something like that.

THE COURT: | will put — | will say that one of the Supreme Court Justices,
and this is just for your information, was at the Judge’s Conference, what about a
month ago, and did say that it was a narrow decision. And that — and of course he
didn’t, you know, speak for everybody, but he said there was issues that were
unresolved out there that had to be addressed, i.e., these things. So.

THE CLERK: Does this close the case?

THE COURT: It does.

THE CLERK: Close it.

MR. TAN: Thank you, Your Honor.

THE COURT: All right.

MR. GIANELLONI: Thank you, Your Honor.

THE COURT: Have a good day.

[Proceeding concluded at 9:13 a.m.]

ATTEST: 1 hereby certify that I have truly and correctly transcribed the audio/visual
recording in the above-entitled case.

TN, AN v
Judy Chappell
Court Recorder
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Richard C. Gordot % 4 y 2
Nevada Bar No. #0346

Paul W, Shakespear CLERK OF THE COURT
Nevada Bar Mo, 10752

3 8 SNELL & WILMER 1P ;
{ 3883 Howard Hughes Parkway, Sutte 1100
4 & Las Vegas, NV B9169
Telephone: (742 784.5200
5 || Facaimile: (702) 784-5252
i Ematl: rgordonidswiaw.com
¢ i Email: pshakespearfpswlaw.com
7 | Attorneyvs for Defendant
fWERLLS FARGO HOME MORTGAGE, A DIVISHIN OF
§ 0 WELLS FARGO BANE, N.A.
9 4 |
i DISTRICT COURT
o
CLARK COUNTY, NEVADA
Bl g
P SATICOY BAY LLO SERIES 330 | CASE NGO A-13-088410-C
12 DURANGOIGE i DEPT. NG XXV
Plaintifl] t |
HREY WELLS FARGO HOME MORTGAGHE, A
DIVISION OF WELLS FARGO BANEK,
i OWELLS FARGO HOME MORTGAGE A | NLALCE REQUEST FORJUBICIAL
DIVISION OF WELLS FARGO BANK, N.A,; { NOTKCE
MTC FINANCIAL dha TRUSTEE CORPS;
RON N, SENHOLTY and SHIRLEY P
17 I SENHOLTZ as trusiees Tor the Senholtz
Family Trust
i8 g
Defendants. ’;’
COMES NOW Defendant WELLS FARGO HOME MORTGAGE, A DIVISION OF
21
WELLS FARGC BANK, NA., (“Wells Fargo™), by and through Iis counsel, the law firm: of Snell
22 :
& Wilmer L1.r., and requests that the Court take jodicial notice of the documents Ested below in
23§
t ihis Reguest for Judicial Notics (“RIN). Judicial sotics of the following documents is proper in |
24 | '
| the context of the motion to dismiss as sach document is publicly recorded, referenced, and/or E
25
sentral to the allegations of the Plaintiffs complaint even if not attached 10 the same,
26
| 1. Copy of a Grant, Bargain, Sale Deed recorded on Pebruary 19, 198/ {attached as
27

Exhibit A}
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i 2, Copy of a Deed of Trust, reconded on August 11, 2003 {attached hereto a3 Exhibit 3,

2 | 3. Copy of @ Substitution of Trostee and Deed of Reconveyance, recorded on October 13,
3 2003 {attached herein as Exhibit O}
4 4, Copy of a Notice of Delinguent Assessment Lien, recorded on November 15, 2012
5 ’ {attached as Exhibit D). |
3] 5. Copy of a Motice of Defandt and Election to Sell Under Homeowners Association
7 Licn, recorded on fanuary 18, 2013 (attached as Exhibit 1),
3 | & Copy of a Notice of Breach and Default and Election to Cause Sale of Real Property
9 ander Deed of Trust, recorded on Aprit 4, 20173 {attached hereto as Exhibit V),
18 | 7. Copy of a Notice of Trastee’s Sale, recorded on May 20, 2013 (attached hereto as
i1 | Fxhibit GO,
12 8. Copy of a Foreclosure Deed, recorded on June 17, 2013 (attached hereto as Exhibit

).
9, Copy of a Cenificate of Foreclosure Mediation Program, recorded on August 29,

2013 {attached hereto as Exhibit {).

= 16 i 1. Copy of Clark County Assessor Records for 350 8. Durango Dr., Unit #1104, Las

17 Vegas, Nevaila {attached as Bxhibit J},
18 A fact is subject to judicial notice if it is “(a) genemaily known within the territorial

19 4} jurisdiction of the trial court; ot {b) capable of accurale and ready determination by resori o
20 | sources whose acouraey cannot reasonably be guestioned. so that the fact is not subject to

21 F reasounable dispute.” NRS 47.130(2). A judge or court shall take judicial notice if reguesied by

22 { a party and supplied with the necessary information,” NRS 47.150(2).

The Court may teke judicial notice of matters of public record. See, e.g, United Siaies v.

r——

24 0 7402 Acees of Land, 547 ¥.34 943, 935 (Oth Cir, 2008} (the court “may tske judicial notice of
25 I matters of public record™) (citations and imternal quotation marks omidted);, Falasgues v
26 || Morigage Flec, Registration Sys., Inc., No. C 08-3818 PIH, 2008 WL 4938162, af 273 (N.I,
27 | Cal Nov, 17, 2008) (laking judicial notice oft (1} Deed of Trust, {2) Assignment of Dieed of
28 .. Trust, {3) Notice of Default and Election to Sell Under Deed of Trust, (4) Substitaiten of Trustee, |

«Fa
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and {5} Rescission of Notice of Defuult because they were publicly recorded), In addition, the
fodersl courts regularly take judicial notice of publie documerds attached 1o molions to dismiss
submitied by defondants. See. e.g, Roe v Jobwwon, 334 F. Supp, 2d 415, 419-20, n.6 (5. D.NY,
I004Y; In ve Bayside Prison Litigation, 190 F. Supp. 2d 755, 761 (I} NJ. 2002}, Sew also Leber
v. Berkdey Vacation Resorts, Case No, 2:08-CV-91752-FMP-PAL, 2009 U8, Dist. LEXIS 66928
(D3 Nev, Jul, 27, 2008},

The Deed of Trust and foreclosure records are docwnents recorded with the Clark County
Recorder’s Office and, therefore, ave matters of public record, the authenticity of which may be
readily and acouraiely determined.

The Court may also take judicial notice of documents that are incorporated by referesse |

into a complaint, even it not atfached to the same, it (1) the complaint refers to the document, |

(7} the document is central to the plalatifls claims, asd {3) the awthenticity of the document 9

undisputed. See Marder v. Lopes, 450 F.3d 443, 448 (9th Cir, 2008}, Branch v. Tuanell, 14 Fad

449, 454 {Sth Cir. 1994) ("documents whose contents are alleged in a complaim and WHOSE

avtheniicily no party questions, but which are not physically sttuched to the pleading, may be
cousidered in miling on & Rule 12(bX8) motion to dismiss™, overrnied on ofher grounds By |
Gathraith v, Cowsdv of Savia Clara, 307 F.3d 1119, 1127 (9th Cir, 2002}, See alse Gowen v,
Tiltware, LLC, Case Wo. 2:08-cv-01581-RCJRIEY, 2009 U8, Dist. LEXIS 43970 (D, Nev.
May 19, 2009}

i
J
iy

i1
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i As such, and for all the foregoing reasons, the Court mgy take dicisl notice of each of

[

the Documenis attached hereto.

Cod

DATED this 13% day of Apeil, 2015,

S

ShNEPLL & WILMER 11.p.

k]

_ By Pl W Shakespeor .
5 Richard C. Gordon, Nevada Bar No. %038
Paul W, Shakespear, Nevada Bar No. 10732
: 3883 Howard Hughes Parkway, Suite HED
i Las Vegas, NV &2149

3

3
Attorneys for Defendant _
9 WELLS FARGO HOME MORTGAGE, A =
= DIVIBION OF WELLS FARGO BAKK, N.A.

]
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CERTIFICATE OF SERVICE

i hereby declare under penalty of perjury, that [ am over the age of eighieon (18) years, |

snd { @m not a party to, nor inferested in, this action. (v this qale, 1 caused to be served a true
and correct copy of the foregoing WELLS FARGO HOME MORTGAGE, A MVISIGN OF
WELLS FARGO BANK, N.AS REQUEST FOR JUDICIAL NOTHCE by the method

. mdicated below:

U8 Wall Federal Expeess

(15, Certified Mail KK RN Flectronio Service

Facstmile Transmission Hard Delivery
Overmight Mail

DATED this 13" day of April, 2015.

Sl ETene RIS
An Bioplovee of Suell & Wilnwr LLP,
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Affix RPT.T. § 112.45
GRANT, BARGAIN, SALE DEED

THIS INDENTURE WITNESSETH: That

ANGEL POINT ]I, LLC, a Nevada Limited Liability Company

in consideration of $10.00 and other valuable consideration, the receipt of which is hereby
acknowledged, do hereby Grant, Barpgain, Sell and Convey to:
ROY N. SENHOLTZ AND SHIRLEY P. SENHOLTZ, HUSBAND AND WIFE AS JOINT TENANIS

all that real property situated in the County of Clark State of Nevada, bounded and described as follows:

See Exhibit A attached hereto and made a part hereof,

APN: 138.33.225-042
Subjecttor 1. Taxes for the current fiscal vear, paid current,
2. Conditions, covenants, restrictions, reservations, rights, rights of way and easements

now of record, if any.

Together with all and singular the tenements, hereditaments and appurtenances thereunto belonging or in
anywise appertaining,
1995

Witness my/four hand{s) this _ﬁ___ day o
Angel Point 1l, LLC, a Nevada Limited

Liability C(}mpany

L L

“Richard D, Wenman, Manager

STATE OF NEVADA
COUNTY OF CLARK

Thlq m}‘.tr nment was acknaw!edged before me on
. jm i ? by

(chard D, We m n, as mnnawer’af.ﬁ.'lgel Point I,
LLC.

Notary Pubhic

My commission expires: %‘7/?0(

Qe s et LA

. :':1;' ;-.:r'.'l.‘ 1 i‘“‘ r‘; hl| 10
['—‘-ﬁ I-;" v - : . - ary A
(e g & T )
il :1,_:.\ Jj oL '. o : t
R .-
L L WoirrooiLid &
bjﬂi?;'_'ﬂ'l J;Huh-ll cf'q-nfln-g 1323 j
TR AT € O R TR IR T T

96101355 018 SC
WHEN RECORDED MAIL TO:

Mr., and Mrs. Roy N. Senholtz

350 8. Burango Drive #104
Las Vegas, NV 89128

[
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Exhibit A

Parcel [ {Living Unit):

Unit One Hundred Fifty-eight (1 58) in Building Fifteen (15} of ANGEL POINT CONDOMINIUMS Il as shown by map
thereof on file in Book 75 of Plals, Page 3, and amended by map thereof on File in Book 77 of Plats, Page 186, in the

Office of the County Recorder, Clark County, Nevada.
Parcel 11 {Common Area):

An undivided {1/16) interest as tenants-in -common in Phase 11 of Angel Point Condominiums [, as shown upon the Plat
Map referred to ebave and as defined in that certain Declaration of Restrictions recorded December 29, 1994 in Book
94122% as Instrument No. 00538,

Excepting therefrom, ail Living Units in Phase [} of Aungel Point Condominiums 11, as shown by map thereof on file in
Book 75 of Plats, Page 3, and amended by map thereaf on File in Book 77 of Plats, Page 16, in the Office of the County
Recorder, Clark Couniy, Nevada.

And reserving therefrom, for the benefit of the owners in Phases I, 111, and [V, a non-exclusive Easement for ingress and
egress and use and enjoymeat in, to and over all common areas, as shown on the Condominium Plat referred to above
and subject to the terms sct forth in that cerlain Declaration of Restrictions recorded December 29, 1994 in Book 941226
as Instrument No, 00538 of Offigizf Records, Clark County, Nevada,

Further reserving therefrom, an Easemert in favor of the Association for aceess through the common argas and cach Unit
for providing utilities, for maiptaining the common areas and Association property.

Parcel [T {Exclusive Use Eascment):

An exclusive Easement to use and ocoupy those portions of the project designated as "Exclusive Use Areas" (parking
spaces, haleonies, patios and stairways), said right is appurienant to Parcels | and {I and more fully described in the
Dreclaration of Rastrictions, recorded December 29, 1994 in Book 941229 as Instrument No. 0053 8.

Parcel LV {Phased Areas):

A non-exclusive Reciprocal Easement appurtenant to al} Units for ingress and egress of vehicular and pedestrian traffic
over the streets and over the walkways within the common areas and Association property.

CLARK COUNTY, NEVADA
JUDITH A. VANDEVER, RECORDER

RECORDED AT REQUEST OF;
UMITED TITLE IF NEVRDA
PP-19-97 19:908 18] R
OFF|CIAL RECCRDS
BOGK: 970219 nsT: BLE67
FEE: B. &a RPTT: 112. 45
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o o o 00043 ' RECORDED AT THE REQUEST OF:
 Assessor’s Parcel Number:: | |

13833226042 . o “f-'é L8l

- ‘Recording requested by: LSI S . | e
_Whenremrdedreturntu' o Lo T e T e :
Custom Recording Solutmns D IR ma—-n—-emm '. E!B:E!Et S {:i}{i’!_ .
Santa Ana, CA. 92705 303352 e L OFF

80 '?56*353431& 5031 S (2 BEJBH!INSTR emasmau-mmmz _

. ff.dﬂ# f of ',';'r _— . . . . : o -

(iells Fagqo Fome Mﬂﬂ‘aa < e F"HGE COUNT: &

.'1595 SPRUCE ET.. . RIVERSIDE. A 925070050 o FEE: . 35.@@ _

,wznns PARGO HGHE mbnrsncn, INC. S | e

159§ srm:rcn s'r v RIVEREIDE._C& 9250700&& -
‘ [Space AboveThlsLim Fnr Recordmg Pats]— - “'

DEED OF TRUST

| DEFINITI(}NS

. Wurds used in mulnple sections of this ducument are det'med helow and. mhe: words are- deﬁned in
‘Sections 3, 14, 13,718, 20 and 21. Certam nujes regardlng me usage of word.s used in tl'us document are
also prov:ded m Section 16 - T . . .

; (A) “Securlty Instrnment" means tins ducumem whlch is datedm&’ 01, 2003 S : S,
-together with all R1ders tQ this docament, . L
(B) "Burrower“ iSROY W smom'z m su:tm.mr P smmuurz. _ Husnm mm wer .

| eruwer is Ihe truswr under th:s Security- Instmment -
(C) “Lender“ 18 WELLB FARGD HOME MDRTGAGE; IHC. . '_

__"f'.l.ender is ' CORPORATION | S |
Gl‘gammd and emstmg under the laws uf 'rHE STA'I'E GF CHLIFORHIA _

'un27254001 . | | o o
"'_NEWADA Single Famlfv Fﬂnnla Ma&fFraddm Mac UHI?GHHI INSTHUMENT e i g 3 Form 302'9.'_ wr
@ EENV}mnuﬁ; | . '
Fage 1__::! 18. !HIIESJ.S'I & S gp

VP MOBTGAGE FORMS « (80018217201

_CO18116 - 121066140
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Lender's address is P.O. BDX 10304, DES MOINES, IA 503050304

Lender i the beneficiary under this Security Instrument.
(D) "Trustee" is UNITED TITLE OF NEVADA

4100 W. FLAMINGO RCOAD, #1000, LAS VEGAS, NV 88103

({E) "Note" means the promissory note signed by Berrower and dated JULY 01, 2003

The Note states that Borrower owes Lender BIGHTY ONE THOUSAND THREE HUNDRED SEVENTY
AND 00/100 Dolliars
(U.S. §rnewxgl,370.00 } plus interest. Borrower has promised to pay this debt in regular Periodic
Payments and to pay the debt in full not later than JULY 01, 2033

{F) "Property” means the property that is described below under the heachng "Transfer of Rights in the
Praperty.”

{G) "Loan" imeans the debt cvidenced by the Note, plus interest, any prepaymemnt charges and late charges
due under the Note, and all sums due under this Securtty Instrument, plus interest.

{H) "Riders" means all Riders to this Security Instrument that are executed by Borrower. The following
Riders are to be executed by Borrower [check box as applicable):

[} Adjusiable Rate Rider E Condominium Rider L Second Home Rider
{__ Balloon Rider X i Planned Unit Development Rider ()14 Family Rider
Ll va Rider [ ] Biweekly Payment Rider {1 Otmer(s) [specify]

(I) "Applicable Law" means all controlling applicable federal, state and local statutes, regulations,
ordinances and administrative tules and orders (that have the effect of law) as well as all applicable final,
non-appealable judicial opinions.

(}) "Community Association Dues, Fees, and Asscssments' means all dues, fees, assessments and other
charges that are imposed on Borrower or the Property by a condominium association, homeowners
association or similar organization.

(K) "Elecironic Funds Transfer” means any transfer of funds, other than a transaction originated by
check, draft, or similar paper instrument, which is initiated through an electronic terminal, telephonic
instrument, computer, or magnetic iape so as to order, instruct, or authorize a financial institution 1o debit
or credit an accouni. Such term includes, bur is pot lumited to, point-of-sale wransfers, automated teller
machine transactions, transfers initiated by telephone, wire wansfers, and automated clearinghouse
transfers.

{L) "Escrow Items" means those items that are described in Section 3.

(M) "Miscellaneous Proceeds” means any compensation, settiement, award of damages, or proceeds paid
by any third party {other than insurance proceeds paid under the coverages described in Section 5) for: (i)
damage to, or destruction of, the Propernty; (ii) condemnation or other taking of all or any part of the
Property; (iii) conveyance in lieu of condemnation; or (iv) misrepresentations of, or ormissions as to, the
value and/or condition of the Property.

(N) "Mortgage Insurance” means insurance protecting Lender against the nonpayment of, or default on,
the Loan,

{0) "Periodic Payment" means the regularly scheduled amount due for (i) principal and interest under the
Note, plus {ii) any amounts under Section 3 of this Security Instrument,

(P) "RESPAY means the Real Estate Sertlernent Procedures Act (12 U.S.C. Section 2601 et seq.) and its
- implementing regulation, Regulation X (24 C.F.R. Part 3500), as they might be amended from time to
time, or any additional or successor legislation or regulation that governs the same subject matter. As used
in this Security Instrument, "RESPA" refers to all requirements and restrictions that are imposed in regard
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10 a "federally related morigage loan™ even if the Loan does not qualify as a "federaily related mnngage
loan” under RESPA.

(@) "Successor in Interest of Borrower" means any party that has taken title to the Pmperty. whether or
not that party has assumied Borrower's obligations under the Note and/or this Security Instrument,

TRANSFER OF RIGHTS"IN THE 'PROPERTY

This Security Instrument secures fo Lender; (1) the repayment of the Loan, and all renéwals, extensions and h

wmodifications of the Note; and (ii) the performance of Borrower's covenants and agreements under this

~ Security Instrument and the Note. For this purpose, Borrower irrevocably grants and conveys to
Trustee, in trust, with power of sale, the following described property located in the

CoUNTY ‘ . . of CLARK )
. [Type of Recovding Jurisdictiond TName of Recording Jurisdiction)
See Exhibit A attached hereto TAX PARCEL NUMBER:13833226042

TAX STATEMENTS SHGU‘LD PE BENT To: WELLS FARGO HOME MORTGAGE, mc:'., P.O.
BOX 10304, DES MOINES, IA 503060304

Parce) ID Number: 13833226042 - which currenzly has the address of

350 S DURANGC DR . . " [Street]
" LAS VEGAS _ _ _ (City], Nevada 89128 I[Zap Cadel
" {"Property Address™): |

 TOGETHER WITH all the improvements now or hereafter erected on the property, and ail

easernents, appurienances, and fixmres now or hereafter a part of the property. All rﬂblacf:menls and .

~additions shall also be covered by this Security Insm:mem All of the faregnmg is referred to in this
Security Instrument as the "Property.”

BORROWER COVENANTS that Borrower is lawﬁﬂly setsed of the estale herﬂby mm-'eyed and has

the right 1o grant and convey the Property and that the Property is unencumbered, except for encumbrances
of record. Borrower warrants and will defend generally the title to the Pmparty against all claims and
demands subject 1o any encumbrances of record. .

THIS SECURITY INSTRUMENT combines uniform covenaats for national use and non-uniform
covenants with llmxted vanatmns by Jurisdwnon to constitule a uniform security instrufent covering real
property.

UNIFGRM CDVENANTS Burruwer and Lender covenant and agree as follows:

1. Paymeni of Principal, Interest, Escrow Ilems, I"repayment Charges, and Late Charges, -

Borrower shall pay when due the principal of, and interest on, the debt evidenced by the Note and any

o prepayment charges and late charges due under the Note. Borrower shall also pay funds for Escrow Hems

infitals: ‘E é
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pursuarit to Secrion 3. Payments due under the Note and this Security Instrument shall be made in U.5.
currency. However, if any check or other instrument received by Lender as payment under the Note or this
Security Instrument is returned to Lender unpaid, Lender may require that any or all subsequent payments
due under the Note and this Security Instrument be made in one or more of the following forms, as
selected by Lender: (a) cash; (b) money order; (¢) cemified check, bank check, treasurer’s check or
cashier's check, provided any such check is drawn upon an institution whose deposits are insured by a
federal agency, instrumemtality, or entity: or (d) Electronic Funds Transfer.

Payments are deemed received by Lender when received at the location designated in the Note or at
such other location as may be designated by Lender in accordance with the notice provisions in Section 15.
Lender may return any payment or partial payment if the paymemt of partial payments are insufficient to
bring the Loan current, Lender may accept any payment or partial payment insufficient to bring the Loan
current, without waiver of any rights hereunder or prejudice to its rights 1o refuse such payment or partial
payments in the future, but Lender is not obligated to apply such payments at the time such paymeits are
accepted. I each Periodic Payment is appifed as of iis scheduled due date, then Lender need not pay
imerest on unapplied funds. Lender may hold such unapplied funds unti} Borrower makes payment to bring
the Loan current. If Borrower does not do so within a reasonable period of time, Lender shall either apply
such funds or return them 1o Borrower. if not applied earlier, such funds will be applied to the outstanding
principal balance under the Note immediately prior to foreclosure, No offset or claim which Borrower
might have now or in the future against Lender shail retieve Borrower from making payments due under
the Note and this Security Instrument or parforming the covenants and agreements secured by this Security
Instrument.

2. Application of Payments or Proceeds. Except as otherwise descxibed in this Section 2, all
payments accepted and applied by Lender shall be applied in the following order of priority: (a) interest
due under the Note; (b) principal due under the Note; (¢} amounts due under Section 3. Such payments
shall be applied to each Periodic Payment in the order in which it became due, Any remaining amounts
shall be applied first 1o late charges, second 1o any other amounts due under this Security Instrument, and
then o reduce 1he principal balance of the Note,

If Lender receives a paymem from Borrower for a delinquent Periodic Payment which includes a
sufficient amount to pay any late charge due, the payment may be applied to the definquent payment and
the late charge. If more than one Periodic Payment is outstanding, Lender may apply any payment received
from Borrower 1o the repayment of the Periodic Payments if, and to the extent that, each payment can be
paid in full. To the extent that any excess exisis afier the payment is applied to the full payment of one or
more Periodic Payments, such excess may be applied to any late charges due, Voluntary prepayments shall
be applied first to any prepayment charges and then as described in the Note.

Any application of payments, insurance proceeds, or Miscellaneous Proceeds to principal due under
the Note shall not extend or postpone the due date, or change the amount, of the Periodic Payments.

3, Funds for Escrow Items. Borrower shall pay te Lender on the day Periodic Payments are due
under the Note, until the Note is paid in full, a sum {the "Funds") to provide for payment of amounts due
for: {a) taxes and assessments and other items which can attain priority over this Security Instrument as a
lien or encumbrance on the Property; (b) leasehold payments or ground rents on the Property, if any; (c)
premiums for any and all insurance required by Lender utider Section 5; and (d) Mortgage Insurance
premiums, if any, or any sums payable by Borrower to Lender in lieu of the payment of Morigage
fnsurance premiums in accordance with the provisions of Section 10. These items are called "Escrow
Irems.* At origination or at any time during the term of the Loan, Lender may require that Commaunity
Association Dues, Fees, and Assessments, if any, be escrowed by Borrower, and such dues, fees and
assessments shatl be an Escrow ltem. Borrower shall promptly furnish to Lender all notices of amounts (o
be paid under this Section. Borrower shall pay Lender the Funds for Escrow ltems unless Lender waives
Borrower’s obligation to pay the Funds for any or all Escrow [tems., Lender may waive Borrower’s
obligation to pay to Lender Funds for any or all Escrow liems at any time. Any such waiver may only be
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* in writing. In the event of such walver, Borrower shall pay directly, when and where payable, the amounts
due for any Escrow Items for which payment of Funds has been waived by Lender and, il Eender requires,
shall furnish to Lender receipts evidencing such payment within such time period as Lender may require.
Borrower's obligation to make such payments and to provide receipts shali for all purposes be deered 0
be a covenant and agreement contained in this Security Instrument, as the phrase "covenant and agreement”
is used in Section 9. If Borrower is obligated to pay Escrow ltems directly, pursuant to & waiver, and
Borrower fails to pay the amount due for an Escrow ltem, Lender may exercise its rights under Section 9
and pay such amount and Borrower shall then be obligated under Section 9 to repay to Lender any such
amount. Lender may revoke the waiver as to any or all Escrow ltems at any time by a notice given in
accordance with Section 15 and, upon such revocation, Borrower shall pay to Lender all Funds, and in
such amoums, that are then required under this Section 3,
' Lender may, at any time, collect and hold Funds in an amount (a) sufficient to permit Lender 10 apply
the Funds at the time specified under RESPA, and (b) not to exceed the maximum amount a lender can
tequire under RESPA. Lender shall estimate the amount of Funds due on the basis of current data and
reasonable estimates of expenditures of future Escrow Items or otherwise in accordance with Applicable
Law.

The Funds shall be held in an institution whose deposits are insured by a federal agency,
instrumentality, or entity (including Lender, if Lender is an institution whose deposits are so insured) or in
any Federal Home Loan Bank. Lender shall apply the Funds to pay the Escrow Items no later than the time
specified under RESPA. Lender shall noi charge Borrower for holding and applying the Funds, annually
analyzing the escrow account, or verifying the Escrow Items, unless Lender pays Borrower interest on the
Funds and Applicable Law permirs Lender to make such a charge. Unless an agreement is made in writing
or Applicable Law requires interest 1o be paid on the Funds, Lender shall not be required to pay Borrower
any interest or earnings on the Funds. Borrower and Lender can agree in writing, however, that interest
shall be paid on the Funds. Lender shall give to Borrower, without charge, an annual accounting of the
Funds as required by RESPA.

if there is a surplus of Funds held in escrow, as defined under RESPA, Lender shall account 1o
Borrower for the excess funds in accordance with RESPA. If there is a shortage of Funds held in escrow,
as defined under RESPA, Lender shall notify Borrower as required by RESPA, and Borrower shall pay to
Lender the amount necessary to make up the shoriage in accordance with RESPA, but in no more than 12
momthly payments. If there is a deficiency of Funds held in escrow, as defined under RESPA, Lender shall
notify Bortower as required by RESPA, and Borrower shall pay to Lender the amount necessary to make
up the deficiency in accordance with RESPA, bur in no more than 12 roonthly paymenis.

Upon payment in full of all sums secured by this Security Instrument, Lender shall prompily refund
10 Borrower any Funds held by Lender.

4. Charges; Liens. Borrower shall pay all taxes, assessments, charges, fines, and impositions
attributabie to the Property which can attain priority over this Security Instrument, leasehold payments or
ground rents on the Property, if any, and Community Asscciation Dues, Fees, and Assessments, if any. To
the extent that these items are Escrow ftems, Borrower shall pay them in the manner provided in Section 3.

Borrower shall promptly discharge any lien which has priority over this Security Instrument unless
Botrower: (a) agrees in writing te the payment of the obligation secured by the lien in a manner accepiable
1o Lender, but only so long as Borrower is performing such agreement; (b) contests the lien in good faith
by, or defends against enforcement of the lien in, jegal proceedings which in Lender’s opinion operate to
prevent the enforcement of the Jien while those proceedings are pending, but only until such proceedings
are concluded; or (c) secures from the holder of the lien an agreement sasisfactory to Lender subordinating
the lien to this Security Instrument, If Lender defermines that any parnt of the Property is subject to a lien
which can attain priority over this Security Instrument, Lender may give Borrower a notice wdentifying the
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lién. Within 10 days of the date on which that notice is given, Borrower shall satisfy the lien or take one or
more of the actions sei forth above in this Section 4.

Lender may require Borrower to pay a one-time charge for a real eSiate 1ax verification and/or
reporting service used by Lender in connection with this Loan,

5. Property Insurance. Borrower shall keep the improvements now existing or hereafier erected on
the Property insured against loss by fire, hazards included within the term "extended coverage,” and any
other hazards including, but not limited to, earthquakes and floods, for which Lender requires insurance.
This insurance shall be maintained in the amounis {including deductible levels) and for the periods that
Lender requires. What Lender requires pursuant to the preceding sentences can change during the term of
the Loan. The insurance carrier providing the insurance shall be chosen by Borrower subject to Lender’s
right to disapprove Borrower's- choice, which right shall not be exercised unreasonably. Lender may
require Borrower 1o pay, in connection with this Loan, either: (a) a one-time charge for flood zone
determination, certification and tracking services; or (b) a ons-time charge for flood zone determination
and certification services and subsequent charges each time remappings or similar changes occur which
reasonably might affect such derermination or certification. Borrower shall also be responsible for the
payment of any fees imposed by the Federal Emergency Management Agency in connection with the
review of any flood zone determination resulting from an objection by Borrower.

If Borrower fails to maintain any of the coverages described above, Lender may obtain insurance
caverage, ai Lender’s option and Borrower's expense. Lender is under no obligation to purchase any
particular type or amount of coverage, Therefore, such coverage shall cover Lender, but might or might
not protect Borrower, Borrower's equity in the Property, or the contents of the Property, against any risk,
hazard or liability and might provide greater or lesser coverage than was previcusly in effeci. Borrower
acknowledges that the cost of the insurance coverage so oblained might significantty exceed the cost of
insurance that Borrower could have obtained. Any amounts disbursed by Lender under this Section 5 shall
become additional debt of Borrower secured bry this Security Instrument. These amounts shall bear interest
at the Note rate trom the date of disbursement and shall be payabie, with such inierest, upon notice from
Lender to Borrower requesting payment,

All insurance policies required by Lender and rengwals of such policies shall be subject to Lender’s
right 1o disapprove such policies, shall include a standard mortgage clause, and shall name Lender as
mortgagee and/or as an additional loss payee. Lender shall have the right to hold the policies and rencwal
certificates. If Lender requires, Borrower shall promptly give 1o Lender all receipts of paid premiums and
renewal nosices. If Borrower obtains any form of insurance coverage, not otherwise required by Lender,
for damage to, or destruction of, the Property, such policy shall include 2 standard morigage clause and
shall namie Lender as mortgagee and/or as an additional loss payee.

In the event of loss, Borrower shall give prompt notice to the insurance carrier and Lender. Lender
may make pmnf of loss if not made promptly by Borrower, Unless Lender and Borrower otherwise agree
in writing, any insurance proceeds, whether or not the underlymg insurance was required by Lender, shall
be applied to restoration ar repair of the Property, if the restoration or repair is economically {easible and
Lender’s security is not lessened. During such repair and restoration period, Lender shall have the right 1o
hold such insurance proceeds emiil Lender has had an opportunity to inspect such Property to ensure the
work has been completed to Lender's satisfaction, provided that such inspection shall be undertaken
promptly. Lender may disburse proceeds for the repairs and restoration in a single payment or in a series
of PIOZIESS paymens as the work is completed. Unless an agreement is made in writing or Applicable Law
requires interest to be paid on such insurance proceeds, Lender shall not be required 1 pay Borrower any
interest or earnings on such proceeds. Fees for public adjusters, or other third parties, retained by
Borrower shall not be paid out of the insurance proceeds and shall be the sole obligation of Borrower. If
the restoration or repair is not economically feasible or Lender’s security would be lessened, the insurance
proceeds shall be applied to the sums secured by this Security Instrument, whether or not then due, with
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the excess, if any, paid to Borrower. Such insurance proceéds shall be applied in the order provided for in
Section 2.

If Borrower abandons the Property, Lender may file, negotiate and settle any available insurance
claim and refated matters. Il Borrower does not respond within 30 days to a notice from Lender that the
insurance carrier has offered 1o sertle a claim, then Lender may negotiate and settie the claim, The 30-day
period will begin when the notice is given. In either evenr, or if Lender acquires the Properly under
Section 22 or otherwise, Borrower hereby assigns 1o Lender (a) Borrower’s rights to any insurance
proceeds in an amount not 1o exceed the amounts unpaid usder the Note or this Security Instrument, and
(b} any other of Borrower's rights (other than tke right to any refund of unearned premiums paid by
Borrower) under all insurance policies covering the Property, insofar as such rights are applicable to the
coverage of the Property, Lender may use the insurance proceeds either 10 repair or restore the Property or
to pay amounts unpaid under the Note or this Security Instrument, whether or not then due.,

6. Occupancy. Borrower shall occupy. establish, and use the Property as Borrower’s principal
residence within 60 days after the execution of this Security Instrument and shall continue {0 occupy the
Property as Borrower's principal residence for at least one year after the date of occupancy, unless Lender
otherwise agrees in writing, which consent shal! not be unreasonably withhield, or uniess extenuating
circumstances exist which are beyond Borrower's control.

7. Preservation, Maintenance and Protection of the Property; Inspections. Borrower shall not
destroy, damage or impair the Property, allow the Property to deteriorate or commir waste on the
Property. Whether or not Borrower is residing in the Property, Borrower shall maintain the Property in
order 1o prevent the Property from deteriorating or decreasing in value due 1o its condition, Unless it is
determined pursuant 1o Section 5 that repair or restoration is not economically {easible, Borrower shall
promptly repair the Property if damaged to avoid further deterioration or damage. If insurance or
condemnation proceeds are paid in connection with damage to, or the taking of, the Property, Borrower
shall be responsibie for repairing or restoring the Property only if Lender has released proceeds for such
purposes. Lender may disburse proceeds for the repairs and restoration in a single payment or in a series of
progress payments as the work is compieted. If the insurance or condemmation proceeds are not sufficient
W repair or restore the Property, Borrower is not relieved of Borrower’s obligation for the completion of
such repair or restoration.

Lender or its agent may make reasonable entries upon and inspections of the Property. if it has
reasonable cause, Lender may inspect the interior of the improvements on the Property. Lender shall give
Borrower notice at the time of or prior to such an imterior inspection specifying such reasonable cause.

8. Borrower’s Loan Appiication. Borrower shall be in default if, during the Loan application
process, Borrower Or any persons or entities acting at the direction of Borrower or with Borrower’s
knowledge or consent gave materially false, misieading, or inaccurate information or statements to d.ender
(or failed to provide Lender with material information) in connection with the Loan. Material
representations include, but are not limited to, representations concerning B{}rrnwer s occupancy of the
Property as Borrower’s principal residence,

9. Protection of Lender's Interest in the Fmperty and Rights Under this Security Instrumenti. If
{a) Borrower fails to perform the covenants and agreements contained in this Security Instrument, (b) there
is 2 legal proceeding that might significantly affect Lender’s interest in the Property and/or rights under
this Security Instrument {such as a proceeding in bankruptcy, probate, for condemnation or forfeiture, for
enforcement of a lien which may auain priority over this- Security Instrument or to enforce laws or
regulations), or (¢) Borrower has abandoned the Property, then Lender may do and pay for whatever is
reasonable or appropriate to protect Lender's interest in the Property and rights under this Security
Instrument, including protecting and/or assessing the value of the Property, and securing and/or repairing
the Property. Lender's actions can include, but are not limited to: (a) paying any sums secured by a lien
which has priority over this Security Instrument; (b) appearing in court; and (c) paying reasonable
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attorneys' fees to prolect its interest in the Propenty and/or rights under this Security Instrumenz, ncluding
its secured position in a bankruptcy proceeding. Securing the Property includes, buot is not limited to,
entering the Property 1o make repairs, change locks, replace or board up doors and windows, drain water
from pipes, eliminate building or other code violations or dangerous conditions, and have utilities turned
on or off. Aithough Lender may take action under this Section 9, Lender does not have to do so and is not
under any duty or obligation 1o do 30, It is agreed that Lender incurs no iability for not taking any or all
actions authorized under this Section 9. |

Any amounts disbursed by Lender under this Section 9 shall become additional debt of Borrower
secured by this Security Instrument. These amounts shall bear interest at the Note rate from the date of
disbursement and shall be payable, with such interest, upon notice from Lender to Borrower requesting
payment.

If this Security Instrument is on & leasehold, Borrower shall comply with all the provisions of the
lease. If Borrower acquires fee title 1o the Property, the leasehold and the fee title shall not merge unless
Lender agrees to the merger in writing. -

10. Mortgage Insurance. If Lender required Morigage Insurance as a condition of making the Loan,
Borrower shall pay the premiums required (¢ maintain the Mortgage Insurance in effect. If, for any reason,
the Mortgage Insurance coverage required by Lender ceases to be available from the morigage insurer that
previously provided such insurance and Borrower was required to make separately designated paymnents
ioward the premiums for Mortgage lnsurance, Borrower shall pay the premiuros required o obtain
coverage substantially equivalent to the Mortgage Insurance previously in effect, at a cost substantially
equivalent to the cost o Borrower of the Morgage Insurance previously in effect, from an alternate
mottgage insurer seiected by Lender. if substantially equivalent Morigage Insurance coverage is not
available, Borrower shail continue 10 pay to Lender the amount of the separately designated payments that
were due when the insurance coverage ceased to be in effect. Lender will accept, use and retain these
payments as a non-refundable loss reserve in lieu of Mortgage Insurance. Such loss reserve shall be
non-refundable, notwithstanding the fact that the Loan is ultimately paid in {ull, and Lender shall not be
required 10 pay Borrower any imerest or earnings on such loss reserve. Lender can no longer require loss
reserve payments if Morgage Insurance coverage (in the amount and for the period that Lender requires)
provided by an insurer selected by Lender again becomes available, is obtained, and Lender requires
separately designated payments toward the premivms for Mortgage Insurance. If Lender required Mortgage
Insurance as a condition of making the Loan and Borrower was required 1o make separately designaied
payments toward the premiums for Mortgage Insurance, Borrower shall pay the premiums required to
mainiain Mortgage Insurance in effect, or t0 provide a non-refundable Joss reserve, until Lender’s
requirement for Mortgage Insurance ends in accordance with any written agreement between Borrower and
Lender providing for such termination or until tenmination is required by Applicable Law. Nothing in this
Section 10 affects Borrower’s abligation to pay interest at the rate provided in the Note.

Morngage Insurance reimburses Lender (or any entity that purchases the Note) for certain losses it
may incur if Borrower does not repay the Loan as agreed. Borrower is not a party to the Mortgage
Insurance.

Morigage insurers evaluate their tbral risk on all such insurance in force from time 10 time, and may
enter into agreements with other parties thar share or modify their risk, or reduce losses. These agreements
are on terms and conditions that are satisfactory to the mortgage insurer and the other party {or parties) to
these agreements. These agresments may require the morigage insurer io make payments using aity source
of funds that the mortgage insurer may have available (which may include funds obtained from Morgage
Insurance premiums).

As a result of these agreements, Lender, any purchaser of the Note, another insurer, any reinsurer,
any othéer entity, or any affiliate of any of the foregoing, may receive (directly or indirectly) amounts that
derive from {(or might be characierized as) a portion of Borrower's payments for Morigage Insurance, in
exchange for sharing or modifying the morigage insurer’s risk, or reducing josses. If such agreement
provides that an affiliate of Lender takes a share of the insurer’s risk in exchange for a share of the
premiums paid to the insurer, the arrangement is often termed "captive reinsurance.” Further:

(a) Any such agreements will not affect the amounts that Borrower has agreed to pay for
Meortgage Insurance, or any other terms of the Lean. Such agreements will not increase the amount
Borrower will owe for Mortgage Insurance, and they will not entitle Borrower to any refund,
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(b) Any such agreements will not affect the rights Borrower has - it any - with respect to the
Mortgage Insurance under the Homeowners Protection Act of 1998 or any other law, These vights
may include the right to receive certain disclosures, to request and obtain cancellation of the
Mortgage Insurance, to have the Mortgage Insurance terminated avtomatically, and/or to receive a
refund of any Mortgage Insurance premiums that were unearned at the time of such cancellation or
termination.

11. Assignment of Miscellaneous Proceeds; Forfeiture. All Miscellancous Proceeds are hereby
assigned 1o and shall be paid to Lender.

If the Properiy is damaged, such Miscellaneous Proceeds shall be applied to restoration or tepair of
the Property, if the restoration or tepair is economically feasible and Lender’s security is not lessened,
During such repair and restoration period, Lender shall have the right to hold such Miscellaneous Proceeds
until Lender has had an oppormunity to inspect such Property to ensure the work has been completed to
{ender’s satisfaction, provided that such inspection shall be underaken promptly. Lender may pay for the
repairs and restoration in a single disbursernent or in a series of progress payments as the work is
completed. Unless an agreement is made in writing or Applicable L.aw requires intefest to be paid on such
Miscellaneous Proceeds, Lender shall not be required 10 pay Borrower any interest or garmings on such
Miscellaneous Proceeds. If the restoration or repair is not economically feasible or Lender’s security would
be lessened, the Miscelianeous Proceeds shall be applied to the sums secured by this Security Instrument,
wheiher or not then due, with the excess, if any, paid 1o Borrower, Such Miscellaneous Proceeds shall be
applied in the order provided for in Section 2.

“in the event of a total taking, destruction, or loss in value of the Propertly, the Miscellancous
Praceeds shall be applied to the sums secured by this Security Instrument, whether or not then due, with
the excess, if any, paid 1o Borrower.

In the event of a partial taking, destrucrion, or loss in value of the Property in which the fair market
value of the Property immediately before the partial taking, destruction, or loss in value is equal to or
greater than the amount of the sums secared by this Security Instrument immediately before the partial
taking, destruction, or loss in value, unless Borrower and Lender otherwise agree in wriing, the sums
secured by this Security Instrument shail be reduced by the amount of the Miscellaneous Proceeds
" multiplied by the following fraction: (a) the total amount of the sums secured immediately before the
partial taking, destruction, or loss in value divided by (b) the fair market value of the Property immediately
before the partial taking, destruction, or loss in value. Any balance shall be paid to Borrower.

In the event of a partial taking, destruction, or loss in value of the Property in which the fair market
value of the Property immediately before the partial taking, destruciion, or loss in value is less than the
amount of the sums secured immediately before the partial teking, destruction, or loss in value, unless
Borrower and Lender otherwise agree in writing, the Miscellaneous Proceeds shall be apphed 10 the sums
secured by this Security Instrument whether or not the sums are then due,

If the Property is abandoned by Borrower, or if, after notice by Lender to Borrower that the
Opposing Parly (as defined in the nexi sentence) offers to make an award to sertle a claim for damages,
Borrower fails to respond to Lender within 30 days after the date the notice is given, Lender is authorized
to collect and apply the Miscel{aneous Proceeds either to restoration or repair of the Property or to the
sums secured by this Security Instrument, whether or not shen due. "Opposing Party” means the third party
that owes Borrower Miscellaneous Proceeds or the party against whom Borrower has a right of action in
regard o Miscelaneous Proceeds.

Botrower shall be in defauli if any action or proceeding, whether civil or criminal, is begun that, in
Lender's judgment, could result in forfeiture of the Property or other material impairment of Lender’s
interest in the Property ot rights under this Security Instrument. Borrower can cure such a default and, if
acceleration has occurred, reinstate as provided in Section 19, by causing the action or proceeding to be
disrnissed with a roting that, in Lender’s judgment, preciudes forfeirure of the Property or other marerial
impairment of Lender’s interest in the Property or rights under this Security Instrument. The proceeds of
any award or claim for damages that are attributable to the impairment of Lender’s interest in the Property
are hereby assigned and shall be paid to Lewder,

All Miscellaneous Proceeds that are not applied 10 restoration or repair of the Property shall be
applied in the order provided for in Section 2.

it T2 S
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12. Borrower Not Released; Forbearance By Lender Not a Waiver. Extension of the time for
payment or medification of amortization of the sums secured by this Security Instrument granted by Lender
to Borrower or any Successor in Interest of Borrower shall not operate to release the liability of Borrower
or any Successors in Interest of Borrower. Lender shall not be required 1o commence proceedings against
any Successor in Interest of Borrower or to refuse to extend time for payment or otherwise modify
amortization of the sums secured by this Security Instrument by reason of any demand made by the original
Borrower or any Successers in Interest of Borrower. Any forbearance by Lender inn exercising any right or
remedy inciuding, without {imitation, Lender's acceprance of payments from third persons, entities or
Successors in Interest of Borrower or in amounts less than the amount then due, shali not be a waiver of or
preclude the exercise of any right or remedy.

13. Joint and Several Liabiliry; Co-signers; Successors ang Assigns Bound. Borrower covenants
and agrees that Borrower's obligations and liability shall be joint and several, However, any Borrower who
co-signs this Security Instrument but dogs not execute the Note (a "co-signer’): (a) is co-signing this
Security Instrument only o mortgage, grant and convey the co-signer’s interest in the Property under the
terms of this Security Instrument; (b) is not personally obligated 1o pay the sums secured by this Security
Instrument; and (c) agrees that Lender and any other Borrower can agree to extend, modify, forbear or
make any accommodations with regard to the terms of this Security Instrument or the Note without the
co-signer's consent,

Subject to the provisions of Section 18, any Successor in Interest of Borrower who assumes
Borrower's obligations under this Security Instrument in writing, and is approved by Lender, shall obtain
all of Borrower's rights and benefits under this Security Insttument. Borrower shall not be released from
Borrower’s obligations and liability under this Security Instrument unless Lender agrees to such release in
writing. The covenants and agreements of this Security Instrument shall bind (except as provided in
Section 20) and benefit the successors and assigns of Lender,

14. Loan Charges. Lender may charge Borrower fees for services performed in connection with
Borrower’s default, for the purpose of protecting Lender’s interest in the Property and rights under this
Security Instrument, including, but not limited 10, attorneys’ fees, property inspection and valuation fees,
In regard 10 any other fees, the absence of express authority in this Security Instrument to charge a specific
fee to Borrower shall not be consirued as a prohibition on the charging of such fee. Lender may not charge
fees that are expressly prohibited by this Security knstrument or by Applicable Law.

If the Loan is subject to a law which sets maximum loan charges, and that Jaw is finally interpreted so
that the imerest or other loan charges collected or o be collected in connection with the Loan exceed the
permitted limits, then: (a) any such loan charge shall be reduced by the amount necessary 1o reduce ihe
charge to the permitted limit; and (b) any sums already collected from Borrower which exceeded permitied
limits will be refunded 10 Borrower. Lender may choose to make this refund by reducing the principal
owed under the Note or by making a direct payment to Borrower. If a refund reduces principal, the
reduction will be treated as a partial prepayment without any prepayment charge (whether or not a
prepayment charge is provided for under the Note). Borrower’s acceptance of any such refund made by
direct payment 1o Borrower will constitute a waiver of any right of action Borrower might have arising out
of such overcharge.

15, Notices. All notices given by Borrower or Lender in connection with this Security Instrumnent
must be in writing. Any notice 1o Borrower in connection with this Security Instrument shall be deemed to
have been given to Borrower when mailed by first class mail or when acrually delivered 10 Borrower’s
notice address if sent by other means. Notice to any one Borrower shall constitute notice o all Borrowers
unless Applicable Law expressly requires otherwise, The notice address shall be the Property Address
uniess Borrower has designated a substitule notice address by notice to Leénder. Borrower shall promptly
notify Lender of Borrower's change of address, 1f Lender specifies a procedure for reporting Borrower’s
change of address, then Borrower shall only report a change of address through that specified procedure.
There may be only one designated notice address under this Security Instcument at any one time. Any
notice o Lender shall he given by delivering it or by mailing it by first class mail to Lender’s address
stated herein unless Lender has designated another address by notice 10 Borrower, Any nhotice in
connection sith this Security Instrument shall not be deemed w have been given o Lender until actually
received by Lender. If any notice required by this Security Instrument is also required under Applicable
Law, the Applicable Law reguirement will satisfy the corresponding requirement under this Security
Instrement.

!nltiais:...,."i’i..i"';_..._
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16. Governing Law; Severability; Ruies of Construction. This Security Instrument shall be
governed by federal law and the law of the jurisdiction in which the Propenty is located. All rights and
obligations contained in this Security Instrument are subject to any requirements and limitations of
Applicable Law. Applicable L.aw might explicitly or implicitly allow the parties to agree by contract or 1t
might be silent, bur such silence shall not be construed as a prohibition against agreement by contract, In
the event that any provision or clause of this Security Instrument or the Note conflicts with Applicable
Law, such conflict shall not affect other provisions of this Security Instrument or the Note which can be
given effect withoui the conflicting provision.

As used in this Security lostrument: (a) words of the masculine gender shall mean and include
corresponding newter words or words of the feminine gender; (b) words in the singular shail mean and
include the plural and vice versa; and (¢) the word "may” gives sole discretion wititout any obligation 10
take any action.

17. Borrower’s Copy. Borrower shall be given one copy of the Note and of this Security Instrument,

18. Transfer of the Property or a Beneficial Interest in Borrower. As used in this Section 18,
"Interest in the Property” means any legal or beneficial interest in the Property, including, but not limited
to, those beneficial interests transferred in a bond for deed, contract for deed, installment sales contract or
escrow agresment, the intent of which is the transfer of title by Borrower at a future date to a purchaser.

If all or any part of the Property or any Interest in the Property is sold or transferred (or if Borrower
is not a natural person and a beneficial interest in Borrower is sold or transferred) without Lender's prior
written consent, Lender may require immediate payment in full of all sums secured by this Security
Instrument, However, this option shall not be exercised by Lender if such exercise is prohibited by
Applicable Law,

If Lender exercises this option, Lender shall give Borrower notice of acceleration. The notice shall
provide a period of not less than 30 days from the daie the notice is given in accordance with Section 13
within which Borrower must pay all sums secured by this Security Instrument. If Borrower fails to pay
these sums prior to the expiration of this period, Lender may invoke any remedies permitted by this
Security Instrument withowr further notice or demand on Borrower,

19. Borrower's Right to Reinstate After Acceleration. 1€ Borrower meets certain conditions,
Borrower shall have the right 1o have enforcement of this Security Instrument discontinued a1 any time
prior to the earliest of: (a) five days before sale of the Property pursuant to any power of sale contained in
this Security Instrument; (b) such other period as Applicable Law might specify for the termination of
Borrower’s right 1o reinstate; or {¢} entry of a judgment enforcing this Secunity Instrument. Those
conditions are thal Borrower: (a) pays Lender all sums which then would be due under this Security
Instrament and the Note as if no acceleration had occurrved; (b) cures any default of any other covenams or
agreements; (c) pays all expenses incurred in enforcing this Security Instrument, including, but not fimited
to, reasonable attorneys’ fees, property inspection and valuation fees, and other fees incurred for the
purpose of prmectmg Lender’s interest in the Property and rights under this Security Instrument; and (d)
takes such action as Lender may reasonably require to assure that Lender’s interest in the Property and
rights under this Security Instrument, and Borrower's obligation to pay the sums secured by this Security
Instrument, shatl continue unchanged. Lender may require that Borrower pay such reinstatement sums and
expenses in one or more of the following forms. as selected by Lender: (a} cash; (b} money order; (c)
certified check, bank check, treasurer’s check or cashier’s check, provided any such check is drawn upon
an institution whose deposits are insured by a federal agency, instrumentafity or entity; or (d) Electronic
Funds Transfer. Upon reinstaternent by Borrower, this Security Instrument and obligations secured hereby
shall remain fully effective as if no acceleration had occurred. However, this right to teinstate shall not
apply in the case of acceleration under Section 13,

20, Sale of Note; Change of Loan Servicer; Motice of Grievance. The Note or a partial interest in
the Note (together with this Security Instrument) can be sold one or more times without prior nolice to
Rorrower. A sale might result in a change in the entity (known as the "Loan Servicer") that collects
Periodic Paymenis due under the Note and this Security Instrument and performs other mortgage loan
servicing obligations undet the Note, this Security Instrument, and Applicable Law. There also might be

Enrints:,

@@.smv} 10D05) Page 17 of 15 Form 3028 1/01

COtet16 tRTORGR140

APP000733



el
-::n::a
-F-‘--{__..:b

cne or more changes of the Loan Servicer unrelated to a sale of the Note. If there is a change of the Loan
Servicer, Borrower will be given written notice of the change which will state the name and address of the
new Loan Servicer, the address to which payments siould be made and any other information RESPA
requires in connection with a notice of wansfer of servicing. If the Note is sold and thereafter the Loan is
serviced by a Loan Servicer other than the purchaser of the Note, the mortgage loan servicing obligations
to Borrower will remain with the Loan Servicer or be transferred to a successor Loan Servicer and are not
assumed by the Note purchaser unless otherwise provided by the Note purchaser,

Neither Borrower nor Lender may commence, join, or be joined 1o any judicial action (as either an
individual litigant or the member of a class) that arises from the other party’s actions pursuant to this
Security Instrument or that alleges that the other party has breached any provision of, or any duty owed by
reason of, this Security Insirument, until such Borrower or Lender has nortified the other party (with such
notice given in compliance with the requirements of Section 13) of such alleged breach and afforded the
other party hereto a reasonable period after the giving of such notice to take corrective action. If
Applicabte Law provides a time period which must elapse before certain action can be taken, that time
period will be deemed 1o be reasonable for purposes of this paragraph. The notice of acceleration and
opportunity to cure given to Borrower pursuant to Section 22 and the notice of acceleration given 10
Borrower pursuant 10 Section 18 shall be deemed to satisfy the notice and opportunity o take cormective
action provisions of this Section 20,

21. Hazardous Substances. As used in this Section 21: (a) "Hazardous Substances” are those
substances defined as toxic or hazardous subsiances, pollutants, or wastes by Environmental Law and the
following substances: gasoline, kerosene, other flammable er twxic petroleum products, toxic pesticides
and herbicides, volatile solvents, materials containing ashestos or formaldehyde, and radicactive materials;
(b) "Environmental Law" means federal laws and laws of the jurisdiction where the Property is located that
relate to health, safety or environmental protection; (¢} "Environmental Cleanup” includes any response
action, remediat action, or removal action, as defined in Environmental Law; and (d) an "Environmental
Condition” means a condition that can cause, contribuie 1o, or otherwise frigger an Environmental
Cleanup,

Borrower shail not cause or permit the presence, use, disposal, storage, or release of any Hazardous
Substances, or threaten to reiease any Hazardous Substances, on or in the Property. Borrower shall not do,
nor allow anyone else to do, anything affecting the Property (a) that is in violation of any Environmental
Law, (b) which creates an Environmental Condition, or (¢} which, due to the presence, use, or refease of a
Hazardous Substarnice, creates a condition that adversely affects the value of the Property. The preceding
two sentences shall niot apply to the presence, use, or storage on the Property of small quanmities of
Hazardous Subsiances that are generally recognized to be appropriate to normal residential uses and to
mainenance of the Property (including, but not limited to, hazardous substances in consumer products).

Borrower shall promptly give Lender writien notice of (a) any investigation, claim, demand, lawsuit
or other action by any governmental or regulatory agency or private panty involving the Property and any
Hazardous Substance or Environmental Law of which Borrower has actual knowledge, (b) any
Environmenial Condition, including but not limited to, any spilling, feaking, discharge, release or threat of
release of any Hazardous Subsiance, and (¢) any condition caused by the presence, use or release of a
Hazardous Substance which adversely affects the value of the Propery. If Borrower leams, or is notified
by any governmental or regulatory authority, or any private party, that any removal or other remediation
of any Hazardous Substance affecting the Property is necessary, Borrower shall prompily take all necessary
remedial actions in accordance with Environmental Law. Nothing herein shall create any obligation on
Lender for an Environmental Cleanup.

Fnltrats:..ﬁ__g‘_.
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NON-UNIFORM COVENANTS. Borrower and Lender further covenant and agree as follows;

22. Acceleration; Remedies. Lender shall give notice to Borrower prior to acceleration following
Borrower's breach of any covenant or agreement in this Security Insirument (but not prior to
acceleration under Section 18 unless Applicable Law provides otherwise). The notice shall specify: (a)
the defanlt: (b) the action required to cure the default; (c) 2 date, not less than 30 days from the date
the notice is given to Borrower, by which the defeult must be cured; and (d) that Failure to cure the
default on or before the date specified in the notice may result in acceleration of the sums secured by
this Security Instrument and sale of the Property. The notice shall further inform Borrower of the
right to reinstate after acceleration and the right to bring a court action to assert the non-existence of
a defanit or any other defense of Borrower to acceleration and sale, I the default is not cured on or
before the date specified in the notice, Lender at its option, and without further demand, may invoke
the power of sale, including the right to accclerate full payment of the Note, and any other remedies
permitted by Applicable Law. Lender shall be entitled to collect all expenses incurred in pursuing the
retnedies provided in this Section 22, including, but not limited to, reasonable attorneys’ fees and
costs of title evidence,

If Lender invokes the power of sale, Lender shall execute or cause Trustee to execute written
notice of the occurrence of an event of default and of Lender’s clection to cause the Property 1o be
sold, and shall cause such notice to be recorded in each county in which any part of the Property is
Jocated, Lender shall mail copies of the notice as prescribed by Applicable Law to Borrower and to
the persons prescribed by Applicable Law. Trustec shall give public notice of sale to the persons and
in the manner preseribed by Applicable Law. After the time required by Applicable Law, Trustee,
without demand on Borrower, shali sell the Property at public awction to the highest bidder at the
time and place and under the terms designated in the notice of sale in one or more parcels and in any
order Trustee determtines. Trustee may postpone saie of all or any parcel of the Property by public
annonncement at the time and place of any previously scheduled sale. Lender or its designee may
purchase the Property at any sale,

Trustee shall deliver to the purchaser Trustee’s deed coaveying the Property without any
covenant or warranty, expressed or implied. The recitals in the Trustee’s deed shall be prima facie
evidence of the truth of the statements made therein. Trustee shail apply the proceeds of the sale in
the foliowing order: (a) to all expenses of the sale, including, but not limited to, reasonable Trustec’s
and attorneys’ fees; (h) to all sums secored by this Sceurity Instrument; and (c) any excess to the
person or persons legally entitled to it.

23. Reconveyance. Upon payment of all sums secured by this Security Insirument, Lender shall
request Trustee to reconvey the Property and shall surrender this Security Instrument and all notes
evidencing debt secured by this Security Instrument to Trustee. Trusiee shall reconvey the Property
without warranty to the person or persons legally emtitled to it. Such person or persons shall pay any
recordation costs. Lender may charge such person or persons a fee for reconveying the Property, but only
if the fee is paid to a third party (such as the Trustee) for services rendered and the charging of the fee is
permitted under Applicable Law.

24. Substitute Trustee, Lender at its option, may from time w time remove Trustee and appoint a
successor trustee to any Trustee appointed hersunder. Withow conveyance of the Property, the successor
rrustee shall succeed to all the title, power and duties conferred upon Trustee herein and by Applicable
Law.

25. Assumption Fee, If there is an assumpnon of this loan, Lender may charge an assumption fee of
U.S.§900.00
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| BY SIGNING BELOW, Borruwer accepts and, agrees 1o the terms and. cnvenants Lontamed m this
B Secumy Imtmmem and in any Rider execute:i by Bnrrewer and recorded with ir.” - :

“&.m_i

W1t_uesses: .

(Seal)

"sBorrower

. (Seal)

~Borrower

(Seal)

@@@ -BINV) 0o0s)

' -Bnrmwcr )

" Pape 140! 156

ROY N hmmumz

M__ (Seal)

-Bbrrower -

P SENHOLTZ

~BorTower

_ (Seal)

~Borrower

| (Seal)

* - -Borrower
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. (Seal) .

(Seal) |

" -Borrower.

L



' STATE OF NEV:
" COUNTY OF OUJ\

S This mstrume,nt was acknowledged before me on
| ROY-N SENHOLTZ SHYRLEY P SEWHOLTZ .ﬂw aq 0’1}0'{?3*

by

JANET MEEKER a
NOTARY PUBLIC o

- STATZ QF NEVADA

e 5 APPT. Noga-0880-1  § . ‘j’mu! ﬂ?’al
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Exhlbit "A“

o '.LaanlNumbe,r:: 7 Bowower: ROYNSENHOLTZAnd SHIRLEYP )
outak CSENHOLTZ

: ALL THAT REAL PROPERTY SITUATED IN THE COUNT"{ OF CLARK STATE OF NEVADA
" .. BOUNDED AND DESCRIBED AS FOLLOWS:

' PARCEL 1: | S |
" 'UNIT ONE HUNDRED FIFTY-EIGHT('IGB) iN BUILDING FlFTEEN{‘ts) OF ANGEL POINT
. “CONDOMINIUMS il AS SHOWN BY MAP THEREOF ON FILE IN BQOK 75 OF PLATS, PAGE 3,

-+ AND AMENDED BY MAP THEREOF ON FILE INBOOK 77 OF FLATS; PAGE 16, IN THE

 OFFICE OF THE COUNTY RECORDER CLARK COUNTY NEVADA.

':'TPARCELN

AN UNDIVIDED wmnmmss*r AS TENANTS iIN-COMMON Iy PHASE 1 OF ANGEL POINT
. CONDOMINIUMS 1l, AS SHOWN UPON THE PLAT MAP REFERRED TO ABOVE ANDAS
. DEFINED IN THAT CERTAIN DECLARATION OF RESTRICTIONS RECORDED DECEMBER 29, -

1904 IN BOOI{ 941229 AS INSTRUMENT NO.0038. - .~ -

S PARCEL W o
. . AN EXCLUSIVE EASEMENT TO USE AND OCCUPY THOSE PORTIGNS OF THE PROJECT
. DESIGNATED AS "EXCLUSIVE USE AREAS"(PARKFNG SPACES, BALCONIES, PATIOS AND
- STAIRWAYS) SAID RIGHT {F APPURTENANT TO PARCEL { AND HAND MOREFULLY =
. DESCRIBED IN THE DECLARATION OF RESTRICTIONS RECORDI:D DECEMEER 29, 1&94 !N
L _BOGK 941229 AS INSTRUMENT NO 00533

© PARCEL IV:

- A NONE)(CLUSNE RECIF’ROCAL EASEMENT APPURTENANT TO ALL UNIT FOR INGRESS

©_AND EGRESS OF VEHICULAR AND PEDESTRIAN TRAFFIC OVER THE STREETS AND OVER ;
L THE WALKWAYS WiTHIN THE COMMGN AREAS AND ASSOC#ATION PROPERTY.

- ‘138'-33422#-042_ -
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and is- incorporatéd into and shall be deemed to amend and sﬂpp}ement the Mortgage, Deed of Prust, or -

1 T
i A

CON DOMINIUM RIDER

THIS comnomwmm RIDER is madeﬂus wr daynfaumf, 2003

, N -

o Secumy Dieed (the "Security Instrument”) of fhe same date’ given by the unders:gnad (the “ﬂormwer“) 0
' secure Bormwer 5 Note to WELLS FARGO HOMRB MORTGAGE, mc. RIS | -

| . : : - . (the. "
o "Lender“) of the same tiate and mvermg thie Pmpeny descnbed in the Secumty Insmlmem and Iﬂcated at:
- --350 s nm@o DR, Lag vn:{;as. xw 39123

R : {Pmpany Addreas] o . Lo .
o _.The Property lncludﬁs a urut 1:1, together w1th an undwlded mterest in zhe cammon elements nf a
S condmmmum pmject I-umwn as: . T .

[l\Jamt‘r ofCondnﬂlimmn ijac:t]

(the “Cundumlmum PI‘BJEEI ). If the owners ‘assotiation or other entity w}uch acts fur the Condomimmn -
< Project (the "Owners Assumauun“} holds titfe to property for the benefit or use of its inembers or

. shareholders, the Property alse includes- Borrower’s mteraat in Lhe Owners Assnmatmn and the uses,_
. pmceeds and beneﬁts of Bo:rawer s interest. L - - |

 CONDOMINIUM COVENANTS. In addition {6 the covenans and agreements made: in the Secumy o

" Instrament; Borrower and Lender further covenant and agree as follows: -

A, Condominium Obligatiens. ‘Borrower shall perform all of Borrowsr's nbhgatmns under the -
Cundon'umum ije:ct s Constituent Documents. The' "Constituent Documénis” are the: @ Declaration or -~ ..

- any other document which greates the Condominium Project; () by*laws, (iif) code of reglﬂatwns ‘ang .

- {iv) other equwalent ducuments ‘Borrower. shall pmmpﬂy pay, when due all due,s and assessments .

 imposed pursuant to the Constituent Dﬂcurmants

o0 B I’rﬂperty Insurance. So. lung as ‘the Own.ers Assocmnon mamtmns, wﬁh a generally accepled |
insurance carrier, a- "master or "b!anket policy.on the Condominium Project which is satisfactory to

" Lender and which provides insurance coverage in the amounts (including deductible levels), for the
v periods, and against loss by fire, hazards included within the term “extended coverage,” and- any other”

hazards, including, hut hot hm:ted to earthquakes and ﬂoods from ’wlnch lender requlres msurance

”70027254061
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" then:. (iy  Lender waives the provision in Section 3 for the Periodic Péymeﬁt to Lender of the yearly
._premmm instatiments for property insurance on the Property, and (i) Borrower's gbligation under Section
5 to maintain propeny insurance’ coverage on the Property is deemed sansfied to lhB extent ‘that the

e xequnred cwerage is provided by the Owners Association policy. -

| - What Lender requires as a condition of this waiver can change during the term. of the loan. ,
" Borrower shall give Lender ‘prompt -notice of any- Iapse in requucd pmpeny msurance covarage

- pmwded by the master or blanket policy. .

‘In the event of a distribution of prnperty msurance pmceeﬂs in heu of resmrauqn or repmr Eolluwmg

~-a loss to the Property, whether to the unit or to common elements, any proceeds piyable to Borrower are. |
© - hereby assi igned and shall be paid to Lender for apphcatmn 10 the sums sexzured by the Secumy Insmunent

- whether or not then due, with the excess, if any, paid to Borrower.

C. Pubiu: Liability Insurance, Borrower shall take such actions as may be reasonabie to insure that

.. the Owners Assdciation maintains a puhhc !Iatuhty msurance puhcy acceptab]e m_ form, ameunt and
- exient of coverage to Lender.

" D. Condemnation. The proceeds nf any award or claim for damages, dlwct or mnsequenual

payable 10 Borrower in connection with any copdemnation or other taking of all or any part of the

Property, whether-of the unii or of the common elements, or for any conveyance in lielr of condemnation, -
~ are hereby assigned and shall be paid. to Lender. -Such’ proceeds shall be apphed hy Lender 10. the sums

secured by the Security Instrument as provided in Section 14,

- E. Lender's: Prior Consent. Borrower shalt ndt, except aﬁer notice to Lemier aucl with I.x:nu:ie:r 5
~ -prior written consent, gither partition or subdivide the Property. or consent to: (i) the.abandonment or

_ termination of the Condominium Project,” except for abandoriment or termination requiréd by law in the

~ case of substantial desuuctmn by fire or other casualty or in the case of a taking by condemnation or
eminent doinain: (i) any -amendment to any. pr{msmn of the Constituent Dotuments if the pmwsmn is for
. thé express beneﬁt of Lender; (ili) termination of professional management and -assumption of .
- gelf-management of the Owners Association; ot {iv) any action which would haye the effect of rendering

. the public ljability insurance coverage maintained by the Owners Assnmatmn unzceeptable to Lender.
F. Remedies. If Borrower does nof pay cordominium dues and mssessments- when due, then Lender

o rﬁay pay thers. Any amounts’ disbursed by Lender under this paragraph F shall become additional debt of
Borrpwer segured by the Secunty lnstmmem. Unless Borrower and’ Lender agrez to other terms of .
payment, these amounts shall bear interest from the date of disbursement ar the Note rar.e and shall be

payable. wuh mterest upon nence fmm Lender V] Borrowerrequesung payment

 inls 7 S
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BY SIGNING BEL{)W Burrower accepts and agrees o the terms and pruwsmﬁs cuntamed in tlns

- 'Cﬁndermm LM deﬁr.

mmw

ROY N sminoz:rz - -Bumwer'

. S (Seal)
L " ._-Enn"bwer-_

c e ' o -Borrower

" -Barrower

{Seai) M B"O -’\’5{4;4%5;-4%

(Seai)

sa:nﬁ%v P smomz

-Borrower -

_(sean

" ~Boryower

(Seal)

_(Seal)

-Borrower -

_(Seal)

| .Pageauflﬁ- -

- -Borrower

Foyrm 3140 /01 -~

CO16118 121000H140 .
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PLANNED UNIT DEVELOPMENT RIDER

" THIS PLANNED UNI’[’ DEVELOPMENT RIDER is maﬁe: this 15‘1‘ e day af -
- JULY, 2003  and 1smcurpnrated into and shall be
“deemed 1o amend. and supplement the Muﬂgage, Deed nf Trust or. Security Deed . (the ™“Security
- Instrument") of the same date, given by the undemgnad (the “Burruwer“) fo secure Bormwer § Nute tnj )
"_WELLS ?ARGG HOME HORTGaGE, mc: N e S R S

- L - MR L e
o “Lender") uf the same date ami cu?enﬂg the Propert}f descrlhed in the Secumy Iustrument and docated at:
: 350 S ]’JURHHGO bR, LP;S VEGBS N'i.T 3912ﬂ E . : .. '

_ o ' . {Pmperty Aﬂilin:ss] : L -
ST The P‘ruperty mcludes but is not Iumtedm aparcel of land 1mpmved with, adwellmg. together wuh ather
Lo such parcels and certain COMMOT Areas and t‘aczlmes as descr:bed mcamms, COHDI!‘IOHE AND
... RESTRICTIONS. | .

o -(the “Dex:}arazmn J The Property rs &part uf a pla:med umt deveiopment knuwn as SR

T IR [Name ufPIauned Umt DBV&!apmem] S - o
IR (the "PUD") The Pruperty alse mc!udes Borrower's interest in the: humauwnars assnmaunn or equwalent L
Yo ew i entity owning or managing the common areds and fae:lmes of r.he PUD {the "Owners Assumanon“} and the |
Gl T Cnses, benefits and proceeds-of Borrower’s intetest. : -
. PUD COVENANTS. [4 addition to the covenants ‘and agmements made in the Secunty ]nsuwnent '
| Bﬂrmwer and Lender further covenam and agree as follows:
- A. PUD Ohllgatinns. Bnrmwer shall - perfnrm all of Eormwer s. nbhgatmns mtdt:r the PUD §
. -Cunsnment Dccumems Tha “Cansutuant Docurierits” ate . the {1) Digclaration; - (i) amcles of
© - ifcorporation, trust ummnnent or any’ equwa]em document wmch creatss the. Owriers Association; and (i)
-+ - any by-laws or other rules or regnldtions of the-Owners Association. Borrower. shali promptly pay. when
- due, a}l dues and assessmams 1mpus&d pursuant i the Consutuant Dﬂcuments ' |

. 0027264001 - | | e | o

T MULTIETATE PUD. mman Sing!a F&mlly Fanma Mnaiﬁaddm M umr-'unm msmumem o Fnrm 3150 101
LT e . S Fage 't of 3 . A ]mtials : .
G ST _:@-‘m iuuoam S o ump MDHTGAGE FDRMS caumsm-?zm

"

"
e
-

f

C’J!B‘I 13 1 21 DSGH‘I ilﬂ
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B. Property Insurance. So long as the Owners Association mnaintains, with a generaily accepted
insurance carrier, a "master” or "blanket” policy insuring the Property which is satisfactory to Lender and
which provides insurance coverage in the amounts (including deductible levels), for the periods, and
against loss by fire, hazards included within the term "extended coverage,” and any other hazards,
including, but not limited 10, eanthquakes and floods, for which Lender requires insurance, then: (1)
Lender waives the provision in Section 3 for the Periodic Payment to Lender of the yearly premium
installments for property insurance on the Property; and (ii) Borrower's obligation under Section 3 to
majntain property insurance coverage on the Property is deemed satisfied to the extent thar the required

coverage is provided by the Owners Association policy.
What Lender requires as a condition of this waiver can change during the 1evm of the ioan.

Borrower shall give Lender prompt notice of any lapse in required property insurance COVerage
provided by the master or blanket policy.

In the event of a distribution of property insurance proceeds in lieu of restoration or repair following
a loss to the Property, or to common areas and facilities of the PUD, any proceeds payable o Borrower are
hereby assigned and shall be paid to Lender. Lender shall apply the proceeds 1o the sums secured by the
Security Instrument, whether or not then due, with the excess, if any, paid to Horrower.

C. Public Liability Insurance. Borrower shall 1ake such actions as may be reasonable to insure that
the Owners Association maintains a public liability insurance policy acceptable in form, amount, and
exient of coverage o Lender,

D. Condemnation. The proceeds of any award or claim for damages, direct or consequential,
payable to Borrower in connection with any condemnation or other taking of all or any part of the Property
or the cominon areas and facilities of the PUD, or for any conveyance in lien of condemnation, are hereby
assigned and shall be paid te Lender. Such proceeds shall be applied by Lender to the sums secured by the
Security Instrument as provided in Section 11,

E. Lender’s Prior Consent. Borrower shall not, except afier notice 10 Lender and with Lender’s
prior written consent, either partition or subdivide the Property or consent to: (i) the abandonment or
termination of the PUD. except for abandonment or termination required by law in the case of substantial
destruction by fire or other casualty or in the case of a taking by condemnation or eminent domain; (i)
any amendment to any provision of the "Constituent Documents” if the provision is for the express benefit
of Lender: (ii}) termination of professional management and assumption of self-management of the Owners
Association: or (iv) any action which woutd have the effect of rendering the public liability insurance
coverage maintained by the Owners Association unacceptable to Lender, '

F. Remedies. If Borrower does not pay PUD dues and assessments when due, then Lender may pay
them. Any amounts disbursed by Lender under this paragraph F shali become additional debt of Borrower
secured by the Security Instrument. Unless Borrower and Lender agree to other terms of payment, these
amounts shatl bear interest from the date of disbursemem af the Note rate and shall be payable, -with
interest, upon notice from Lender to Borrower requesting payment.

Iniﬁais:w&a,_‘s

@ 7w toooe) Page 2 of 3 Form 3150 1/01

COTBI16 12106ER140

APP000743



| Rider.

""‘ilzwx’\n &M

ROY N SMGLTZ

Borrower

-Borrower

~-(Seal)

~ «Borrower

-@%’“ {0003} |

«Borsower

(Seal)

B‘f SiGNING BELOW Bﬂrrnwer accepts and agrees 10 Lhe tenns anfi pmwsmns r:untamed m this PUD -

SHIRLEY P BEHHOI-TE

(Seal) M‘i {? M“ﬂ% Seal)

ﬂBurmwar .

~Borrower

(Seal)

I{Sﬂa.:i}-

- «Bormower

__(Sea])

Page 3 of 3

~Borrowar

. Fosm 3150 1/01

(Seal)

CO16116 12108GRI40.
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T LI DA | CLARK COUNTY, NEVAD

2- 0310 _ FRANCES DEANE, RECORDER
11759 RECORDED AT THE REQUEST OF:
BN Tas 109 13833226042 § DOCX LLE
“This fostriment prepared by: WENVSTOR- (82018 ) . S
RONALD E. MEHARG. | 10-15-2003 19:43 ‘DEZ
When recerded, return to: : ' o o -
pOCX, LLC ' : OFFICIAL RECORDS
[171 ALDERMAN DR., SUITE 350 BODK/INS TR : 2003181 5-A1 752
ALPHARETTA, GA H]{}E}S : .
770-753-4373 | | POBE COUNT =
Mail Tax Statentonts To: - . | FEE: ° 18.e0
ROY N SENHOLTZ | | RRTT: . 08
350 SOUTH DURANGO DRIVE |

LAS VEGAS, NY 89145
Project#: RO4IWE -
Loan¥: 6850304343

MR

*68 5~-63

favestor Loan #: 20030721 {R048; 1
Property Address: |

3508 DURANGO DR : @
LAS VEGAS, NV 89145 ' L

SUBSTITUTION OF TRUSTEE AND DEED (}F RECGNVIZYANCE

WIEREAS, that certain Deed of Trust deseribed below provides that the holder of the Note secured by said Deed of
Trust may eppoint a successor Trustee to any Trustee thereunder appeinted: and

- WHERFEAS, the indebtedness secured by said Deed of Trust having been fully paid and safisfied:

NOW THEREFORE. WELLS FARGO HOME MORTGAGE, INC., whose address is 3476
STATEVIEW ROAD, MAC X7801-033, FORT MILL, 8C 29715, being the prasent legal owner and holder of
the indebledness seoured by ssid Deed of Trust, dues hereby substitute and appoint, WELLS = FARGO HOME
MORTGAGE, INC. as successor Trusiee, and as Trustee does hereby reconvey, without wartanty, to the person or
persons entitled ﬂmretn, all the estate; title, and interest heid by it, as Trustee, under satd Deed of Trust, to the property
deseribed therein.

Tristor(sy. R(}Y N. SE‘NHOL’I‘Z AND SHIRLEY P SENHOLTZ HUSBAND AND WEFE AS JOINT
TENANTS -

Original Trustes: UNITED TITLE OF NEVADA
Origimal Beneficiary. BUILDERS MORTGAGE COMPM‘W

Daig of Deed of Trust: 2/5/1997 Loan Amount: $86199
Date Recorded: 0241919497 . : Instrument #: 9702 19.01267
Comments: '

 and resorded in the ofiicial records of CLARK County, State of Nevada, and more parttcularl}f deseribed on said Deed of
Trust re ferred to herein,

IN WITNESS WH EREOF the undersigned has caused these presents to be executed on this date of 7!30.:'2{][}3
WELLS FARGO. HOME MORTGAGE, INC.

o Ny W

Eqfcore "’*ATE'E%E HITESH PANDIT .
: i-‘- EEA,L Ly Vo .

'f‘-.;.;,‘t._ ,,{,;g . VICE PRES. LOAN DOCUMENTATION
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My Commission Expires: 09-16-2006

St of GA.
County of FULTON .
On this date of 7/30/2003, beforeme, the undersz gned authority, aNntﬂq Public duly G(}I‘HI‘I‘IISS!GHﬁd qualified and

acfing within and foy the aforementioned State and County, personally appeared the within named HITESH PANDIT.

known to me {or ideptified to me on the hasis of satisfactory evidence) that hefshe is the VICE PRES. LOAN
DOCUMENTATION of WELLS FARGO BOME MORTGAGE, INC., and was duly authorized in higher
respeciive capacity to executs the foregoing instrument for and in the nameand in belialf of said corporation and that said
gorpotation executed the same, and further stated and seknowledged thnt they hed so signed, exeeuted and delivered said
Instrument for the consideration, uses and purposes therein mantioned and set fordh,

Witness my hand and official seal on the date heretnabove set forth, -

Notary Pubfic: USHA DALMIA
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et #; 201211150001932

Feea: $17.00

H/C Fee: $0.00

11/15/2012 09:36:24 Al

Receipt # 13835623

Requeetor:

NOQRTH AMERICAN TITLE COMPAN
Recorded By: KGF Pga: 1

DEBBIE CONWAY
CLARK GOUNTY RECCRDER

APN # 138-33-226-042

# N71578
Accommodstion

NOTICE OF DELINQUENT ASSESSMENT LIEN

In accordance with Nevada Revised Statuies and the Association’s declaration of Covenants Conditions and
Restrictions (CC&RSs), recorded on December 29, 1994, as instrument number 00538 Book 941229, of the

official records of Clark County, Nevada, the Angel Point Condominiums has a lien on the following legally
described property,

The property against which the lien is imposed is commonly referred to as 350 8. Durango Drive #104 Las Vegas,
NV 89145 particularly legally described as: ANGEL POINT CONDO II AMD, PLAT BOOK 77, PAGE 16,
UNIT 158, BLDG 15 in the County of Clark,

The owner(s) of tecord as reflected on the public record as of today’s date is (are).
Roy N Senholtz, Shirley P Senholtz as Trustees for The Senholtz Family Trust dated 06/06/2004

Mailing address{es):

P.O. Box 371879 Las Vegas, NV 89137
P.O. Box 371879 Las Vegas, NV 89137
P.O. Box 371879 Las Vegas, NV 89137

*Total amount due as of today’s date 15 $2,228.00.

This amount includes late fees, collection fees and interest in the amount of $1,133.00
* Additional monies will accrue under this claim at the rate of the claimant’s regular assessments or special
assessments, plus permissible late charges, costs of collection and interest, acoruing after the date of the notice.
Nevada Association Services, Inc. is a debt collector. Nevada Association Services, Inc, is attempting to
collect a debt. Any information obtained will be used for that purpose.

Dated: November 12, 2012

By Megan Mo}jna, of Nevada Association Services, Inc., as agent for Angel Point Condominiums

When Recorded Mail To:

Nevada Association Services

TS#NT1578

6224 W, Desert Inn Rd, Suite A

Las Vepgas, NV 89146

Phone: (702) 804-8885 Toll Free: (B88) 627-5544
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Inat #: 201301160002571

Feea: $18.00

N/C Fee: $0.00

01/18/2013 09:32:18 AM

Receipt #: 1465060

Regqueetor:
APN # 138.33-226-042 NORTH AMERICAN TITLE COMPAN
NAS # N71578 Recorded By: RYUD Fga: 2

North American Title# 38 7 ¢/ DEBBIE CONWAY
P Address: . Dri
roperty ess: 350 5. Durango Drive #i04 CLARK COUNTY RECORDER

Accommodziion

NOTICE OF DEFAULT AND ELECTION TO SELL UNDER
HOMEOWNERS ASSOCIATION LIEN

IMPORTANT NOTICE

WARNING! IF YOU FAIL TO PAY THE AMOUNT SPECIFIED IN THIS
NOTICE, YOU COULD LOSE YOUR HOME, EVEN IF THE AMOUNT
IS IN DISPUTE!

IF YOUR PROPERTY IS IN FORECLOSURE BECAUSE YOU ARE BEHIND IN YOUR PAYMENTS IT
MAY BE SOLD WITHOUT ANY COURT ACTION and you may have the legal right to bring your acceunt in
good standing by paying all your past due payments plus permitted costs and expenses within the time permitted
by law for reinstatement of your account. No sale date may be set until ninety (90) days from the date this notice
of default was mailed to you, The date this document was mailed to you appears on this notice.

This amount is $3,213.00 as of January 14, 2013 and will increase until your account becomes current.

While your property is in foreclosure, you still must pay other obligations (such as insurance and taxes)
required by your note and deed of trust or mortgage, or as required under your Covenants Conditions and
Restrictions. If you fail to make future payments on the loan, pay taxcs on the property, provide insurance on the
property or pay other obligations as required by your note and deed of trust or mortgage, or as required under your
Covenants Conditions and Restrictions, Angel Point Condominiums (the Assogiation} may insist that you do soin
order to reinstate your account in good standing. In addition, the Association may require as a condition to
reinstatement that you provide reliable written evidence that you paid all senior liens, property taxes and hazard
insurance premiums,

Upon your request, thig office witl mail you a written itemization of the entire amount you niust pay. You
may not have to pay the entire unpaid portion of your account, even though full payment was demanded, but you
must pay alt amounts in default at the time payment is made. However, you and your Association may mutually
agree in writing prior to the foreclosure sale to, aniong other things, 1) provide additional time in which to cure
the default by transfer of the property or otherwise; 2) establish a schedule of payments in order to cure your
default; or both (1) and (2).

Foliowing the expiration of the time period referred to in the first paragraph of this notice, unless the
obligation being foreclosed upon or a separate written agreemnent between you and your Association permits a
longer period, you have only the legal right to stop the sale of your property by paying the entire amount
demanded by vour Association.

To find out about the amount you must pay, or arrange for payment to stop the foreclosure, or if your
property is in foreclosure for any other reason, contact: Nevada Association Services, Inc. on behalf of Angel
Point Condominiums, 6224 W, Desert Inn Road, Suite A, Las Vegas, NV 82146, The phone number s (702)
B04-888S ot toll free at (888) 627-5544.

If you have any questions, you should contact a lawyer or the Association which maintains the right of
assessment on yous property.

APP000748



NAS# N71578

Notwithstanding the fact that your property is in foreclosure, you may offer your property for sale, provided
the sale is concluded prier to the conclusion of the foreclosure.

REMEMBER, YOU MAY LOSE LEGAL RIGHTS IF YOU DO NOT
TAKE PROMPT ACTION.

NOTICE IS HEREBY GIVEN THAT NEVADA ASSOCIATION
SERVICES, INC.

is the duly appointed agent under the previously mentioned Notice of Delinquent Assessment Lien, with the
owner(s) as reflected on said lien being Roy N Senholtz, Shirley P Senholtz as Trustees for The Senholtz Family
Trust dated 06/06/2004, dated November 12, 2012, and recorded on November 15, 2012 as instrument number
0001932 Book 201211135 in the official records of Clark County, Nevada, executed by Angel Point
Condominiums, hereby declares that a breach of the obligation for which the Covenants Conditions and
Restrictions, recorded on December 29, 1994, as instrument number 00538 Book 941229, as seeurity has
accurred in that the payments have not been made of homeowner’s assessments due from 2/1/2012 and all
subsequent homeowner's assessments, monthly or otherwise, less credits and offsets, plus late charges, interest,
trustee’s fees and costs, attorney's fees and costs and Association fees and costs.

That by reason thereof, the Association has deposted with said agent such documents as the Covenants
Conditions and Restrictions and documents evidencing the obligations secured thereby, and declares all sums
secured thereby due and payable and elects to cause the property lo be sold to satisfy the obligations,

Nevada Association Services, Inc. is a debt collector. Nevada Association Services, Inc. is attempting to
collect a debt, Any information obtained will be used for that purpose.

Nevada Associations Services, Inc., whose address is 6224 W. Desert Inn Road, Suite A, Las Vegas, NV
89146 is authorized by the association to enforce the lien by sale.

Legal Description: ANGET POINT CONDO IT AMD, PLAT BOOK 77, PAGE 16, UNIT 158, BLDG 15 1n the
County of Clark

Dated: January 14, 2013

By: Autumn Fesel, of Nevddh Association Services, Inc.
on behalf of Angel Point Condominiums

When Recorded Mail To:

Nevada Association Services, Inc.
6224 W, Desert Inn Road, Suite A
Las Vegas, NV 89146

(702) 804-8885

{888) 627-5544
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APN 138-33-226-042

RECORDING REQUESTED BY.

PACIFIC COAST TITLE

Inst # 201304040000193
Fees: $222.00

N/C Fea: $25.00

04/04/2013 08;02:58 AM
Receipt #: 1561479
Requestor:

PACIFIC COAST TITLE
Recorded By: DXI Pgs: B
DEBBIE CONWAY

CLARK COUNTY RECCRDER

WHEN RECORDED MAIL TO:
TRUSTEE CORFPS

17100 Gillette Ave

Irvine, CA

92614

TS No. NvD8002485-12-1 TO No. 95302420
Commonly known as: 350 $ DURANGO DR, LAS VEGAS, NV 88123

NOTICE OF BREACH AND DEFAULT AND OF ELECTION TO CAUSE SALE
OF REAL PROPERTY UNDER DEED OF TRUST

NOTICE IS HEREBY GIVEN THAT: MTC FINANCIAL INC. dba TRUSTEE CORPS is either the
original Trustee, the duly appointed substituted Trustee, or acting as agent for the Trustee or
Beneficiary under a Deed of Trust dated as of July 1, 2003, executed by ROY N SENHOLTZ AND
SHIRLEY P SENHOLTZ, HUSBAND AND WIFE, as Trustor, to secure obligations in favor of
WELLS FARGO HOME MORTGAGE, INC., as Beneficiary, recorded August 11, 2003 as
Instrument No. 20030811-00043 of official records in the Office of the County Recorder of Clark
County, Nevada; and that

The Deed of Trust secures the payment of and the performance of certain obligations, including,
but not limited to, the obligations set forth in that certain Promissory Note with a face amount of
$81,370.00 (together with any modifications thereto the "Note"); and that

A breach of, and default in, the obligations for which said Deed of Trust is security has occurred in
that the Trustor has failed to perform obligations pursuant to or under the Note and/or Deed of
Trust, specifically: failed to pay payments which became due THE INSTALLMENT OF
PRINCIPAL AND INTEREST WHICH BECAME DUE ON May 1, 2012 AND ALL SUBSEQUENT
INSTALLMENTS OF PRINCIPAL AND INTEREST, ALONG WITH LATE CHARGES, PLUS
FORECLOSURE COSTS AND LEGAL FEES. PLUS ALL OF THE TERMS AND CONDITIONS
AS PER THE DEED OF TRUST, PROMISSORY NOTE AND RELATED LOAN DOCUMENTS,

That by reason thereof the present Beneficiary under such Deed of Trust has executed and
delivered to said duly appointed Trustee a written Declaration of Default and Demand for Sale
and has deposited with said duly appointed Trustee such Deed of Trust and all documents
evidencing obligations secured thereby and has declared and does hereby declare all sums
secured thereby immediately due and payable and has elected and does hereby elect to cause
the trust property to be sold to satisfy the obligations secured thereby.
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APN 138-33-226-042 ©* TS No. NV09002485-12-1 TO No. 95302420
NOTICE

You may have the right to cure the default hereon and reinstate the one obligation secured by
such Deed of Trust above described. Section NRS 107.080 permits certain defaults to be cured
upon the payment of the amounts required by that statutory section without requiring payment of
that portion of principal and interest which would not be due had no default occurred. VWhere
reinstatement is possible, if the default is not cured within the statutory period set forth in Section
NRS 107.080, the right of reinstatement will terminate and the property may thereafter be sold.
The Trustor may have the right to bring a court action to assert the nonexistence of a default or
any other defense of Trustor to acceleration and Sale.

To determine if reinstatement is possible and the amount, if any, to cure the default, contact:

Walls Fargo Home Mortgage a Division of Wells Fargo Bank, N.A.
c/io TRUSTEE CORPS

17100 Gillette Ave

Irvine, CA 82614

Phone No: 949-252-8300

Dated: April 3, 2013 TRUSTEE CORPS
as Duly Appointed Successor Trustee

(™

By: Amy Lemus, Authoriiad Signatory

State of CALIFORNIA
County of ORANGE

1 N
On April 3, 2013 before me, DGL\J\ CB e Notary Public
in and for said county, personally appeared AMY LEMUS who proved to me on the basis of
satisfactory evidence to be the person(e] whose namefs) is/fare. subscribed to the within
instrument and acknowledged to me that -hefshe/they—executed the same in Meher/thei
authorized capacity(je§), and that by histher/their signature(s] on the instrument the person{s}, or
the entity upon behalf of which the person(g] acted, executed the instrument.

| certify under PENALTY OF PERJURY under the laws of the State of CALIFORNIA that the
foregoing paragraph is true and correct.

et DAVID MILLER
WITNESS my hand and official sga LAY numml:’:i:;; * (1; Ezm
""""" ) e ak%’)  Notary Public -
- k i L = 13?1"7 Orange Gou““za 1014‘
i R Comm. Expires Jun
Notary-Public

To the extent your original obligation was discharged, or s subject to an automatic stay of
bankruptcy under Title 11 of the United States Code, this nofice is for compliance andior
informationa! purposes only and does not constitute an attempt to collect a debt or to imposse
parsonal liability for such obligation. However, a secured party retains rights under its security
instrument, including the right to foreclose its llen.
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TS No: NV09002485-12-1
APN: 138-33-226-042

AFFIDAVIT OF AUTHORITY IN SUPPORT OF
NOTICE OF DEFAULT AND ELECTION TQ SELL
[NRS § 107.080]

I, Valencia D, Bush, am the Vice President Loan Documentation of Wells Fargo Bank, N.A. successor by
merger to Wells Fargo Home Mortgage, Inc. (hereinafter “Wells Fargo™), the current beneficiary of the
subject Deed of Trust (“Current Beneficiary™.) or the authorized representative of the Current Beneficiary.
The borrower(s) identified in subject Deed of Trust is/are, Roy N Senholtz and Shirley P Senholtz. The
subject Deed of Trust encumbers the real property located a1 350 S Durango Dr Las Vegas, Nevada 89128.
This Affidavit is provided in support of the Notice of Default and Election to Sell.

The following facts are, except where otherwise indicated, true of my own personal knowledge based upon
my personal review of business records of Wells Fargo which have been represented to me to be true by
persons employed by Wells Fargo who have a business duty to Wells Fargo to accurately and completely
make, take and maintain those records in the regular and ordinary course of their business duties, Where
the following facts are not based on my personal knowledge, they are based on my personai review of
documents which are of public record in the State of Nevada and/or documents created by third parties the

accuracy of which Wells Fargo relies on in conducting its business of servicing mortgage loans.

i(z). The full name and business address of the current trustee of record for the deed of trust at issue is
MTC FINANCIAL INC. dba TRUSTEE CORPS, which is located at 17100 Gillette Ave, Irvine, CA
2614,

1{b). The full name and business address of the current holder of the Note secured by the Deed of Trust at
issue is Wells Fargo Bank, NA, which is located at 3476 Stateview Blvd Ft. Mill, SC 297135,

1(c), The full name and business address of the Current Beneficiary for the obligation or debt secured by
the Deed of Trust at issue is Wells Fargo Bank, NA which is located at 3476 Stateview Blvd Ft, Mill, SC
29715.

1{d). The full name and business address of the current servicer for the obligation secured by the Deed of
Trust at issue is Wells Fargo Bank, NA which is located at 3476 Stateview Bivd Ft, Mil], SC 29715.

2. 1 further affirm that to the best of my knowledge, and from my review of the documents of public
record, the full name and business address of each prior beneficiary of the Deed of Trust of which [ am

aware at issue is:

NV-057-V3
TS No: NV09002485-12-1 APN: 138-33-226-042
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Name: WELLS FARGO HOME MORTGAGE, INC.
Last known address: P,O. BOX 10304, Des Momes, IA 503060304
Instrument: Deed of Trust recorded 98/11/2003 as Instrument Number 2003081 1-00043.

The other known prior beneficiaries (whether of record or not), if any, along with the date and manner of
their acquisition of a beneficial interest in the Deed of Trust and their last known address, if any, are, to the
best of my knowiedge, set forth in Exhibit “A™ hereto, if applicable, which is incorporated herein by this

reference.,

3. The Current Beneficiary, the successor in interest of the beneficiary or the trustee of the Deed of Trust is

in either actual or constructive possession of the Note secured by the Deed of Trust.

4. The current trustee under the Deed of Trust has the authority to exercise the power of sale with respect to
the subject Deed of Trust pursuant to the instruction of the Current Beneficiary of record and the current
holder of the Note secured by the Deed of Trust.

5. The following is information regarding the amount in default, the principal amount secured by the
Deed of Trust, a good faith estimate of fees imposed and to be imposed because of the default and the

costs and fees charged to the debtor in connection with the exercise of the power of sale;

5(a).  The total amount in default, as of 03/25/2013, is $6,339.78.

5(b). As of 03/25/2013, the amount of fees and costs already charged to debtor because of the default is
$130.20. This emount is included in 5(a).

5(c). As of 03/25/2013, the unpaid principal amount of the obligation or debt secured by the Deed of Trust
is currently $70,374.02,

5(d). Asof03/25/2013, as a good faith estimate, the amount of fees and costs to be imposed or charged to
the debtor because of the default, excluding the foreclosure fees and costs set forth in

Paragraph 5(g), below, will be $400.00.

5(c) As a good faith estimate of the foreclosure fees and costs to be charged to the debtor in connection
with the exercise of the power of sale under the Deed of Trust will be $2,490.00.

NV-057-V3
TS No: NV(9002485-12-1 APN; 138-33-226-042
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6, To the best of my kriowledge, and if an Exhibit “A” is attached, it contains the date, recordation number
or other unique designation of the instrument that conveyed the interest of each beneficiary and a

description of the instrument that conveyed the interest of each beneficiary.

I declare under penalty of perjury of the laws of the State of Nevada that the foregoing is frue and correct
and that this Affidavit was executed on __ /714 ¢ z:.f/x_ p?ﬁ‘%' ,20 /2 .

(Lhaie (050

Valencia D). Bush -Vice President Loan Documentation
Wells Fargo Bank, NA
03/25/13

State of North Caroling
County of Mecklenburg

, | F
The foregoing instrument was sworn to and subscribed before me this _&i day of

1]
mm 2013, by leDQLCL_D_L P)L). :Q h , who is personally

known to me.,
Sh@”t'\'@ (SimpSD(\ ‘
NOTARY PUBLIC, State of IOV C,O\’O\l 3 8
My commission expires: ?) 8\q 9&?0 \ Ar‘
NV-057-V3
TS No: NV09002485-12-1 APN: 138-33-226-042
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T8 No: NV09002485-12-1
APN; 138-33-226-042

Exhibit “A”
Full Name Street, City, State, Zip Date (if Instrument No. (if
applicable) applicable)
Federal Home Loan Mortgage | 8200 Jones Branch Drive Not Applicable Not Applicable
Corporation McLean, VA
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14 digit number may be obhialnec at:
http:/sandgate .co olark nv.usiGicsAssessor/awnr. him

NOTICE OF FORECLOSURE SALE

Type of Document
(Example: Declaration of Homastead, Quit Glaim Deed, efc.]

Recording requested by:

NORTHE AMERICAN TITLE COMPANY

Inst #: 201305200000711

Feea: $18.00

N/C Fee: $0.00

05/20/2013 08:05:51 AW

Receipt #: 1621003

Regqueater:

NORTH AMERICAN TITLE SUNSET
Recorded By: MSH Pge: 2

DEBBIE CONWAY
CLARK COUNTY RECORDER

|

Return to;

Mame NORTH AMERICAN TITLE CDP’EANY

 Address 8485 W, SUNSET, STE. 11l

IRGAS, NV BGLL3
CityiStatelzip A5 VEOAS, TV

1

| {An gtditional recording fee of $1.00 will apply.)

31203

This page added to provide addtional information requdred by NRS 111.312 Sections 1-2

This cover page must be typsd or printed clearly in black ink only.
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APN # 138.33-226-042 NAS #NT1578
Angel Point Condominiums Accommodatinn

NOTICE OF FORECLOSURE SALE

WARNING! A SALE OF YOUR PROPERTY IS IMMINENT! UNLESS
YOU PAY THE AMOQUNT SPECIFIED IN THIS NOTICE BEFORE
THE SALE DATE, YOU COULD LOSE YOUR DOME, EVEN IF THE
AMOUNT IS IN DISPUTE. YOU MUST ACT BEFORE THE SALE
DATE. IF YOU HAVE ANY QUESTIONS, PLEASE CALL NEVADA
ASSOCIATION SERVICES, INC, AT (702) 804-888S, IF YOU NEED
ASSISTANCE, PLEASE CALL THE FORECLOSURE SECTION OF
THE OMBUDSMAN'S OFFICE, NEVADA REAL ESTATE DIVISION,
AT 1-877-829-9907 IMMEDIATELY.

YOU ARE IN DEFAULT UNDER A DELINQUENT ASSESSMENT LIEN, November 12, 2012, TNLESS
YOU TAKE ACTION TO PROTECT YOUR PROPERTY, IT MAY BY SOLD AT A PUBLIC SALE. IF
YOU NEED AN BEXPLANATION OF THE NATURE OF THE PROCEEDINGS AGAINST YOU, YOU
SHOULD CONTACT ATLAWYER.

NOTICE IS HEREBY GIVEN THAT on 6/14/2013 at 10:00 am at the front entrance to the Nevada
Association Services, Ine. 6224 West Desert {nn Road, Las Vepas, Nevada, under the power of sale pursuant to
the tenms of those certain covenants conditions and restrictions recorded on December 29, 1994 45 instrument
number 00538 Book 941229 of official records of Clark County, Nevada Association Services, Inc., as duly
appointed agent under that certain Delinquent Assessment Lien, recorded on November 15, 2012 as document
aumber 0001932 Book 20121115 of the official records of said county, will sell at public auction to the highest
bidder, for lawful maney of the United States, all right, title, and interest in the following commonly known
property known as: 350 S, Durango Drive #104, Las Vegas, NV 89145, Said property is tegally described as:
ANGEL FOINT CONDO II AMD, PLAT BOCK 77, PAGE 16, UNIT 138, BLDG 135, official records of Clark
Countly, Nevada.

The owner(s) of said property as of the date of the recording of said lien is purported to be: Roy N Senholtz,
Shirley P Senholtz as Trustees for The Senholtz Family Trust dated 06/06/2004

The undersigned agent disclaims any liability for incorreciness of the street address and other common
designations, if any, shown herein. The sale will be made without covenant or warranty, expressed or implied
regarding, but not limited to, title or possession, or encumbrances, or obligations to satisfy any secured or
unsecured liens, The total amount of the unpaid balance of the obligation secured by the property to be sold
and reagonable estimated costs, expenses and advances at the timio of the initial publication of the Notice of
Sale is $5,120,18. Payment must be in cash or a cashier’s chieck drawn on a state or national bank, check drawn
on a state or federal savings and loan association, savings association or savings bank and authorized to do
business in the State of Nevada. The Notice of Default and Election to Sell the described property was
recorded on 1/18/2013 as instrument number 0002571 Book 20130118 in the official records of Clark County.

Nevada Association Services, Inc. is a debt collector, Nevada Association Services, Ine. is attempfing to
collect a debt. Any information obtained will be used for that purpose,

May 15, 2013 Nevada Association Services, Inc.
6274 W. Desert Tnn Road, Suite A

Lag Vegas, NV 89146 (762) 04-8835, (RBB) 627-5544
"When Recorded Mail To! MUB " \‘w
Nevada Association Services, Inc.

6224 W, Desert Tun Road, Suite A By: Elissa Hollander, Agent for Association and employee of
Las Vegas, NV 89146 Nevada Association Services, Tne. _
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Inat #: 201306170002016
Feea: $18.00 N/C Fee: $25.00
RETT: $285.50 Ex: #

06/17/2013 12:01:38 PM

Receipt #: 1657621

Requeator;

RESOURCES GROUP
Recorded By: SUO Pga: 3

Please mail tax staterent and. DEBBIE CONWAY

when cecorded ugl) w; | CLARK COUNTY RECORDER

Saticoy Bay LLG Sories 350 Burangg 104
£,0.Box 36204 .
L.as Vogas, NVi89133

...............................................

APN# 138:33-226:042
North:American Title #38061 NAS # N71578

The undersigned declares; ﬂ 25860 o

Nevada Association Services, Ine., herein called.agent (for the Angel Polit Gondomininmy), was:
the duly appointed agent under that certain Netice of Delinquent AssessmentiLien, recorded

. Noveniber 15,2017 as insthnnent number 0001932 Bodk' 20121115, in Clark County. The
previous owner as teflected on saifl lienis Roy W Seriholts; ShirleyiP Senholtz as Trustees for
The- Senholtz Family Trust datéd 06/06/2004, Neveda Association Services, The, as agent for
Angsl Point Condominlums does hereby grari-and vonvey, buf witheut warranty expressed o
implied to: Saticay Bay LLC Series 350 Durtmgo 104 (herein calied grantee), pursuantito NRE
11631162, £16.31163 and §16:31164, all itsright, tifle-and intevest-in and to that cextaifl property
legally described as: ANGEL PGINT CONDOILANMD, PLAT BOGK 77 PAGE 16, UNIT 158;
BLDG 15 Clark County

............................

Tne. Has complied with all requirements of faw including, butnot liinited to, the ¢lapsing of 90
days, mailing oficopies of Notice ofDelinguent Assessment and Notice of Default and thie

posting andl piibilicatiti of the Notibe of Sale; Sald properly Was sold-by said-agent, on behalf of
Angel Poiirt Condemintums. at publicauction en 6/14/2013, at the.place indledted on the. Natice.

of Sale. Gantee being thie highest bidder at snch sale, becanie the purchaser of said propesty and
pald therefore-to said agent the amount bid $6,900.00 in lawfit] money of the Unifed States; or by

satisfactiony pro tanto, of the obligations thHen seeured by the Delinquent Assessment Lien:

Daté;d:lﬁ-unas 14, 2613

FERL TN

. El Agemfer Aﬁsmlatwnsmd]i%myee of Nevada Associntion Services

Bl
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STATE OF NEVADA }

On Jane 14, 2013, before me; Blissa Holtlandér, personally appeared Misty Blancherd nersonally knowm
to mie Gor proved to me orthe hesis of satisfuctory pvidence) to be the personwiase pame i3 subseribed
- thie-within ittsteunont-and ackuowledged thit hedshi executed the same in his/er authorized capaoity,
and that'by signing fisther signature-on the instrumen; the person; or:the eptity upon behalf of which
hie person actad; exesuited the nstimment. -

‘WITNESS my band and seal. '

(Seal) (Signature)

S il P blies Blale.of Navadig:
" 6‘?13;“5_t::']'ﬁjﬁtzﬂﬁ;.;}}&-ﬁ:ﬁiﬁﬁ?ﬁq

i Agpy Eaolasiio
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STATE-OF NEVADA
DECLARATION OF VALUE-

I Assessor Parcel Number(s)

STy v maa e e e £ T L el e Ll e A Tt T I Y

o iy ar LA CETEAT r::illr..- E T e L

VicaitLaid  bJ] SingleFam, Res. FOR RECORDERS GPTIONAT, USEONLY |

Coando/Twnhse  d.{] 244 Plex TRk o PARRL :

. Apt Bidg. £.1:1 CommlAnd'l Didite O RACOrdME o o oo

gl Agrlealttival h.J -] Mobite Home Notesi B

- [ Other o |

3.a. Total Value/Sales Priee.of Praperty 8 23, 657 T

b, Deed in Liou of Forsclosure Only (valve of property® Ao

¢ Transfer Tax Vahie: N A .
25,

d. Real Property Transfer Tax Due $

TS

4, If Exennption: Claimed:
a. Transfer Tax Exemption per NRS 375,060, Seeton___..........,

b, ExplainReason for Bxemption: ..

5. Padial Tnlsrest Percontage being ransierred: 100 %
“The-undersigded declares and acknowledges, undor penglty of pesjury, pursuant fo NRS 37 5,060

and NRS 375.1 10, that the information provided is correct o the best of their information and betief,

and can be siupparted by docementation if calied upon te su bstandiate the information. provided:tergin:
Furthermote; the parties agree that disaflowance of any claimed exemption; o other determination of
additicnal tax due, may fesuitin a‘penalty of 10% of the tax due pius interest at 1% per nionth. Pursuant.

to NRS 375.030; the Bigiéiand Sellor shail be jointly and severaily liable for any additional amotnt dwed;

Jl‘« ... Capacity: Agent for HOA/NAS Employes

e =ty et e g v A e T b

*"'F_Ca:pa:ity: I w l'l-_-.-_'| P

R ki Sea i A T T R R L et o

R (GRANTOR) INFORMATION
.:I?rx-n;ﬁgm'g:.ﬂ.ewﬁﬁqEcss”:ac{atmns_-Sgg.l;i_ggs,.ﬁ_.... - Print Mame! = q@p iy rayo g, Vo . .
Address:f994 W Daser] IR ROAG s ss “Address: P,0. Box: 36208 Y e

CityiLas'Vegas: ... Litys Las Vagas

SueiNevada - Zip 80146 SweiNewads " T APEIE

s (Requiced if not seller.or huyer!
Escrow#_

AR R T TN R Ty R RN TY TR
A,

A Bo bodan . DVRAMgE dRFTTFE T T
Cip pe o Swe s T a3

S A PUBLAC RECORD THIS FORM MAY BE RECORDED/MICROFILMED
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APN: 138-33-226-042 Inat ¥: 201308280004263

Alt. APN: Feea: $17.00
Recording requested by: N/C Fee: $0.00
5 08/29/2013 02:42:37 PM
PACIFIC COAST TITLE Receipt #: 1752939
Regquesator:

- PACIFIC COAST TITLE
Recorded By: MSH Fga: 1

DEBBIE CONWAY
——F e e-Corp 6
17100 Gillstie Avenue CLARK COUNTY RECORDER

Irvine, CA. 92614
NV 0O D0 HE5-10- |

CERTIFICATE
STATE OF NEVADA FORECLOSURE MEDIATION PROGRAM

When recorded, mail to:

Property Owner(s): Property Address:
Senholtz, Roy 350 S Durango Dr
Senholtz, Shirley Las Vegas, NV 89128
Clark Co.
Trustee: Instrument Number:
Trustee Corps
Attn: Doug Nunez D : , :
eed of Trust Doc Number:
Las Vegas, NV 89103
Book: Page:

[[] Mediation Waived: The Beneficiary may proceed with the foreclosure process.

I Non-Applicable Property: The Beneficiary may proceed with the foreclosure process.

[] No Agreement: A Foreclosure Mediation Conference was held on _N/A . The parties were unable to agree to
a resolution of this matter, The Beneficiary may proceed with the foreclosure process.

[[] Relinquish the Property: A Foreclosure Mediation Conference was held on _N/A . The parties agreed
homeowner would voluntarily relinguish the property. The mediation required by law has been completed in
this matter. The Beneficiary may proceed with the foreclosure process.

[ ] Grantor Non-Comgpiiance: The Grantor or person who holds the title of record did not attend the Foreclosure
Mediation Conference or failed to produce the necessary disclosure forms. The Beneficiary may proceed with
the foreclosure process.

[[] Certificate Reissuance; The Beneficiary may proceed with the foreclosure process. Wy,
[ ] Court Ordered; The Beneficiary may proceed with the foreclosure process.

NOD Date: 04-04-2013  Proof of Service Date: 04-11-2013
Certificate Issued Date: 08-01-2013

FMP CERT: 2013-08-01-0083
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Clark County Real Property

Page 1 of 2

GENERAL INFORMATION

PARCEL NO.

138-33-226-042

OWNER AND MAILING ADDRESS

SATICOY BAY LLC SERS 350 DURANGO
% SER 350 5 DURANGO 104
P QBOX 36204

LAS VEGAS

NV 89133
LOCATION ADDRESS 350 5 DURANGO DR UT 104
CITY/UNINCORPQRATED TOWN LAS VEGAS

ASSESSOR DESCRIPTION

ANGEL PQINT CONDQ II AMD
PLAT BOOK 77 PAGE 16
UNIT 158 BLDG 15

RECORDED DOCUMENT NO.

* 20130617:02016

RECORDED DATE Jun 17 2013
VESTING NS
COMMENTS

*Note: Only documents from September 15, 1999 through present are available for viewing.

:
:
i
BN LR LR K LR R K LR AL R L LR K LR L R LR L R L L R LR L K LR LR KL LR R AR LA LT AR LA AL AL R LR AE LN A R L AR A LR LA LA LR L L kLR R LR LR G L L R LR L K LR LR KL L R LR L LR KL R LE AR AR LA LT A LR LA LA AL LA AL AL AL L AL AL AL AL AL

ACCOUNT NUMBER

TAX DISTRICT 200
APPRAISAL YEAR 2014
FISCAL YEAR 2015-16
SUPPLEMENTAL IMPROVEMENT VALUE ||O
SUPPLEMENTAL IMPROVEMENT N/A

L L L T ey LA ey Ty

LAND 4200 5250
IMPROVEMENTS 20378 24306
PERSONAL PROPERTY 0 O
EXEMPT 0 0
GROSS ASSESSED (SUBTOTAL) 24578 29556
TAXABLE LAND+IMP (SUBTOTAL) 70223 84446
COMMON ELEMENT ALLOCATION ASSD |0 0
TOTAL ASSESSED VALUE 24578 29556
TOTAL TAXABLE VALUE 70223 84446

ESTIMATED LOT SIZE AND APPRAISAL INFORMATION

..........................................................................................................................................................................................................................................................

ESTIMATED SIZE 0.00 Acres
ORIGINAL CONST. YEAR 1997

LAST SALE PRICE 55689
MONTH/YEAR 6/2013

LAND USE 170 - Condominium

DWELLING UNITS

1

http://sandgate.co.clark.nv us/AssrRealProp/ParcelDetail .aspx?hdnParcel=13833226042&...

APP000762
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Clark County Real Property Page 2 of 2
PRIMARY RESIDENTIAL STRUCTURE
1ST FLOOR 5Q. FT. 1188||CASITA SQ. FT. |[0 ADDN/CONV
2ND FLOOR SQ. FT. 0 g?RPORT SQ- |0 POOL NO
3RD FLOOR SQ. FT. 0 STORIES CDHdOfl Story Multi- SPA NO

Family

TYPE OF Frame-
UNFINISHED BASEMENT SQ. ET.||0 BEDROOMS 2 CONSTRUCTION crome
FINISHED BASEMENT SQ. FT. ||0 BATHROOMS 2 FULL ROOF TYPE ?ﬁgcme
BASEMENT GARAGE SQ. FT. 0 FIREPLACE 1
TOTAL GARAGE SQ. FT. 0

APPO000763
http://sandgate.co.clark.nv.us/AssrRealProp/Parcel Detail aspx?hdnParcel=13833226042&... 3/30/2015
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Electronically Filed

04/27/2015 12:58:56 PM

OPPS W;.. i*/ﬁe“"“‘*’

MICHAEL F. BOHN, ESQ.

Nevada Bar No.: 1641 CLERK OF THE COURT
mbohn(@bohnlawiirm.com

LAW OFFICES OF

MICHAEL F. BOHN, ESQ., LTD.

376 East Warm Springs Road, Ste. 140

Las Vegas, Nevada 89119

(702) 642-3113/(702) 642-9766 FAX

Attorney for plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

SATICOY BAY LLC SERIES 350 DURANGO | CASE NO.: A-13-688410-C
104 DEPT NO.: XXVIII

Plaintiff,

VS,

WELLS FARGO HOME MORTGAGE A
DIVISION OF WELLS FARGO BANK, N.A.;
MTC FINANCIAL dba TRUSTEE CORPS;
RON N. SENHOLTZ and SHIRLEY P.
SENHOLTZ as trustees for the Senholtz Family
Trust

Defendants.

PLAINTIFFE’S OPPOSITION TO DEFENDANT WELLS
FARGO HOME MORTGAGE’S MOTION TO DISMISS

Plaintiff, Saticoy Bay LLC Series 350 Durango 104 (*Plaintiff”), by and through its attorney,
Michael F. Bohn, Esq., opposes the motion to dismiss filed by Defendant, Wells Fargo Home Mortgage,
a Division of Wells Fargo Bank, N.A. (hereinafter “Defendant” or “Wells Fargo™), for the reasons set
forth herein.

FACTS
Plaintiff is the owner of the real property commonly known as 350 South Durango Road, Unit

104, Las Vegas, Nevada (hereinafter “Property”). Plaintiff obtained title to the Property by way of
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foreclosure deed recorded on June 17, 2013 (Exhibit 1 to this opposition and Exhibit H to request for
judicial notice (“RJIN”) filed by Wells Fargo on April 13, 2015).

Defendant Wells Fargo 1s named as the lender in a deed of trust recorded against the Property on
August 11, 2003. (RJN, Exhibit B)

On November 15, 2012, the agent for the Angel Point Condominiums (hereinafter “HOA™)
recorded a notice of delinquent assessment lien as instrument #201211150001932. (RJN Exhibit D) On
January 18, 2013, the agent for the HOA recorded a notice of default and clection to sell under
homeowners association lien. (RJN, Exhibit E) On May 20, 2013, the agent for the HOA recorded a
notice of foreclosure sale. (RJN, Exhibit G)

Asreflected by the foreclosure deed recorded on June 17,2013, at the public auction held on June
14, 2013, plaintiff was the highest bidder and paid the bid amount of $6,900.00 in cash. Pursuant to the
provisions of NRS Chapter 116, the HOA foreclosure sale held on June 14, 2013 extinguished any
interest that Defendant held in the Property. Because Defendant holds no interest in the Property,
Defendant’s motion to dismiss should be denied.

POINTS AND AUTHORITIES

1. Defendant has not met the requirements for the granting of a motion to dismiss.

In the case of Vacation Village, Inc. v. Hitacht America, Ltd., 110 Nev. 481, 484, 874 P.2d 744,

746 (1994), the Nevada Supreme Court adopted the following standards in deciding a motion to dismiss:

All factual allegations of the complaint must be accepted as true. Capital Mortgage
Holding v. Hahn, 101 Nev. 314, 315, 705 P.2d 126 (1985). A complaint will not be
dismissed for failure to state a claim "unless it appears beyond a doubt that the plaintiff
could prove no sct of facts which, if accepted by the trier of fact, would entitle him [or
her] to relief." Edgar v. Wagner, 101 Nev. 226, 228, 699 P.2d 110, 112 (1985) (citing
Conley v. Gibson, 355 U.S. 41, 45-46, 78 S.Ct. 99, 102, 2 L.Ed.2d 80 (1957)).

In the present case, plaintiff alleged in paragraph 2 of its complaint that it acquired title to the
Property by a foreclosure deed recorded on June 17, 2013, and plaintiff alleged in paragraph 7 of its
complaint the mterest of each of the defendants had been extinguished by the foreclosure sale conducted
by the HOA due to the delinquency in assessments due from the former owners.

Defendant has presented no evidence disputing that the HOA complied with all requirements for
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the nonjudicial foreclosure of its assessment lien pursuant to NRS Chapter 116. Defendant has also not
denied that in compliance with NRS Chapter 116, the authorized agent for the HOA timely mailed to
Defendant a copy of the notice of default and election to sell under homeowners association lien, recorded
on January 18, 2013 (RJN Exhibit E) and a copy of the notice of foreclosure sale, recorded on May 20,
2013 (RJN Exhibit G). Defendant also does not dispute that it did not pay the amount of the HOA’s
super priority lien prior to the public auction held on June 14, 2013.

Instead, the undisputed allegations in plaintiff’s complaint prove that the foreclosurc of the HOA’s
super priority lien at the HOA sale held on June 14, 2013 extinguished any estate, right, title, interest or
claim in the property held by Defendant and vested title to the real property in the plaintiff free of
Defendant’s deed of trust. SFR Investments Pool 1, LLCv. U.S. Bank, N.A., 130 Nev., Adv. Op. 75, 334

P.3d 408 (2014).

2. Defendant’s trust deed was extinguished by the foreclosure sale
NRS 116.3116 provides in part:
Liens against units for assessments.

1. The association has a lien on a unit for any construction penalty that is imposed
against the unit’s owner pursuant to NRS 116.310305, any assessment levied against
that unit or any fines imposed against the unit’s owner from the time the
construction penalty, assessment or fine becomes due. Unless the declaration otherwise
provides, any penalties, fees, charges, late charges, fines and interest charged pursuant to
paragraphs (j) to (n), inclusive, of subsection 1 of NRS 116.3102 are enforceable as
asscssments under this section. If an assessment is payable in installments, the full amount
of the assessment 1s a lien from the time the first installment thereof becomes due.

2. A lien under this section is prior to all other liens and encumbrances on a unit
except:

(a) Liens and encumbrances recorded before the recordation of the declaration and, in a
cooperative, liens and encumbrances which the association creates, assumes or takes
subject to;

(b) A first security interest on the unit recorded before the date on which the assessment
sought to be enforced became delinquent or, in a cooperative, the first security interest
encumbering only the unit’s owner’s interest and perfected before the date on which the
assessment sought to be enforced became delinquent; and

(c) Licns for real estate taxes and other governmental assessments or charges against the
unit or cooperative.

The lien is also prior to all security interests described in paragraph (b) to the extent
of any charges incurred by the association on a unit pursuant to NRS 116.310312
and to the extent of the assessments for common expenses based on the periodic

3

APP000766




VS )

O 0 1 O Ln

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

budget adopted by the association pursuant to NRS 116.3115 which would have
become due in the absence of acceleration during the 9 months immediately
preceding institution of an action to enforce the lien, unless federal regulations adopted
by the Federal Home Loan Mortgage Corporation or the Federal National Mortgage
Association require a shorter period of priority for the lien. If federal regulations adopted
by the Federal Home Loan Mortgage Corporation or the Federal National Mortgage
Association require a shorter period of priority for the lien, the period during which the
lien is prior to all security interests described in paragraph (b) must be determined n
accordance with those federal regulations, except that notwithstanding the provisions of
the federal regulations, the period of priority for the lien must not be less than the 6
months immediately preceding institution of an action to enforce the lien. This subsection
does not affect the priority of mechanics’ or materialmen’s liens, or the priority of liens
for other assessments made by the association. (emphasis added)

By its clear terms, NRS 116.3116 (2) provides that the super-priority lien for 9 months of charges
is “prior to all security interests described in paragraph (b).” The first deed of trust, recorded on August
11, 2003, falls squarely within the language of paragraph (b). The statutory language does not limit the

nature of this “priority” in any way.

In 1ts decision in the case of SFR Investments Pool 1, LLC v. U.S. Bank, N.A., 130 Nev., Adv.

Op. 75,334 P.3d 408 (2014), the Supreme Court stated:

NRS 116.3116 gives a homeowners’ association (HOA) a superpriority lien on an
individual homeowner’s property for up to ninc months of unpaid HOA duecs. With
limited exceptions, this lien is “prior to all other liens and encumbrances” on the
homecowner’s property, even a first deed of trust recorded before the dues became
delinquent. NRS 116.3116(2). We must decide whether this is a true priority lien such
that its foreclosure extinguishes a first deed of trust on the property and, if so, whether it
can be forcclosed nonjudicially. We answer both questions in the affirmative and
therefore reverse.

334 P.3d at 409.

At the conclusion of its opinion, the Supreme Court stated:

NRS 116.3116(2) gives an HOA a true superpriority lien, proper foreclosure of
which will extinguish a first deed of trust. Because Chapter 116 permits nonjudicial
foreclosure of HOA liens, and because SFR’s complaint alleges that proper notices were
sent and received, we reverse the district court’s order of dismissal. In view of this
holding, we vacate the order denying preliminary injunctive relief and remand for further
proceedings consistent with this opinion.

Id. at 419.

Because the facts in the present case are substantially the same as the facts in SFR Investments

Pool 1, LLC v. U.S. Bank, N.A., the court should reach the same conclusion that the nonjudicial

4
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foreclosure of the HOA’s super priority lien at the public auction held on June 14, 2013 extinguished the
“first security interest” held by Defendant.
3. There is a conclusive presumption that the foreclosure sale was properly conducted.

The detailed and comprehensive statutory requirements for a foreclosure sale are indicative of a

public policy which favors a final and conclusive foreclosure sale as to the purchaser. See 6 Angels, Inc.

v. Stuart-Wright Mortgage, Inc., 85 Cal. App. 4th 1279, 102 Cal. Rptr. 2d 711 (2011); McNeill Family

Trust v. Centura Bank, 60 P.3d 1277 (Wyo. 2033); In re Suchy, 786 F.2d 900 (9th Cir. 1985); and Miller

& Starr, California Real Property 3d §10:210. In the case of SFR Investments Pool 1, LLC v. U.S. Bank,

N.A., 130 Nev., Adv. Op. 75, 334 P.3d 408 (2014), the court described the non-judicial foreclosure
provisions of NRS Chapter 116 as “claborate,” and therefore supported the public policy favoring the
finality of a foreclosure sale.

Additionally, there is a common law presumption that a foreclosure sale was conducted validly.

Fontenot v. Wells Fargo Bank, 198 Cal. App. 4th 256, 129 Cal. Rptr. 3d 467 (2011); Moeller v. Lien 25

Cal. App. 4th 822, 30 Cal. Rptr. 2d 777 (1994); Burson v. Capps, 440 Md. 328, 102 A.3d 353 (2014);

Timm v. Dewsnup 86 P.3d 699 (Utah 2003); Deposit Insurance Bridge Bank, N.A. Dallas v. McQuecen,

804 S.W.2d 264 (Tex. App. 1991); Myles v. Cox, 217 So.2d 31 (Miss. 1968); American Bank and Trust

Co v. Price, 688 So0.2d 536 (La. App. 1996); Meeker v. Eufaula Bank & Trust, 208 Ga. App. 702, 431

S.E. 2d 475 (Ga. App 1993).

Under Nevada law, the recitals in the deed are sufficient and conclusive proof that a default
occurred and that the required notices were mailed by the HOA. The foreclosure deed recorded on June
17, 2013 includes the following recitals:

Default occurred as set forth in a Notice of Default and Election to Sell, recorded on

1/18/2013 as mstrument # 0002571 Book 20130118 which was recorded in the office of

the recorder of said county. Nevada Association Services, Inc. has complied with all

requirements of law including, but not limited to, the elapsing of 90 days, mailing of

copies of Notice of Delinquent Assessment and Notice of Default and the posting and

publication of the Notice of Sale.

The controlling statute, NRS 116.31166, provides:

Foreclosure of liens: Effect of recitals in deed; purchaser not responsible for
proper application of purchase money; title vested in purchaser without equity or
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right of redemption.

1. The recitals in a deed made pursuant to NRS 116.31164 of:

(a) Default, the mailing of the notice of delinquent assessment, and the recording
of the notice of default and election to sell;

(b) The clapsing of the 90 days; and

(c) The giving of notice of sale,
arc conclusive proof of the matters recited.

2. Such a deed containing those recitals is conclusive against the unit’s former

owner, his or her heirs and assigns, and all other persons. The receipt for the

purchase money contained in such a deed is sufficient to discharge the purchaser from

obligation to see to the proper application of the purchase money.

3. The sale of a unit pursuant to NRS 116.31162, 116.31163 and 116.31164 vests

in the purchaser the title of the unit’s owner without equity or right of redemption.

(emphasis added)

NRS 47.240(6) also provides that conclusive presumptions include “[a]ny other presumption
which, by statute, 1s expressly made conclusive.” Because NRS 116.31166 contains such an expressly
conclusive presumption, the recitals in the foreclosure deed are “conclusive proof” that Defendant was
served with copies of the required notices for the foreclosure sale. Defendant has not denied that the

HOA’s agent mailed copies of both of these required notices to Defendant.

In the case of Pro-Max Corp. v. Feenstra, 117 Nev. 90, 16 P.3d 1074 (2001), the district court

refused to apply the conclusive presumption contained in NRS 106.240 because “[t]he district court
determined that the legislature intended for the statute to protect bona fide purchasers.” The Supreme
Court reversed the district court’s judgment that the statute only protected bona fide purchasers and
stated:

We conclude that the statute is clear and unambiguous. That being the case, no further

interpretation is required or permissible. Under the plain language of the statute, the

deeds of trust are conclusively presumed to have been satisfied and the notes dlscharged

This conclusive presumption 1s plain, clear and unambiguous. No limitation of the
statute’s terms to bona fide purchasers can be read into the statute. (emphasis

added)

117 Nev. at 95, 16 P.3d at 1078-79.

In the present case, the title in the name of the plaintiff is made conclusive and not subject to
attack from any party including the Defendant. The Defendant’s claims, if any, for any alleged failures

in the foreclosure process are against the foreclosure agent. See Moeller v. Lien 25 Cal. App. 4th 822,
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832, 30 Cal. Rptr. 2d 777 (1994).

Plaintiff respectfully submits that this court should find that the foreclosure deed recorded on June
17, 2013 is conclusive and sufficient proof that the title now vested in the plaintiff is not subject to attack
from the Defendant.
4. The foreclosure process in NRS Chapter 116 does not violate due process

because NRS 116.31168(1) incorporates the notice requirements in NRS 107.090

and required that copies of both the notice of default and the notice of sale be

mailed to holders of subordinate interests.

At page 6 of its motion, Defendant asserts that NRS Chapter 116 has a “fatal flaw” because “none
of its express notice provisions provide for mandatorynotice to lenders; despite the fact that their property

rights are directly threatened by an HOA’s non-judicial foreclosure.”

In SFR Investments Pool 1, LLC v. U.S. Bank, N.A., 130 Nev., Adv. Op. 75, 334 P.3d 408

(2014), the Nevada Supreme Court specifically addressed and rejected the argument that the notice
requirements in NRS Chapter 116 arc unconstitutional. The Court painstakingly went through cach of
the foreclosure requirements in NRS Chapter 116 and called the statutory scheme “elaborate.” In
rejecting U.S. Bank’s claim that there was a due process violation, the Court stated:

U.S. Bank makes two additional arguments that merit brief discussion. First, the lender
contends that the nonjudicial foreclosure in this case violated its due process rights.
Second, it invokes the mortgage savings clause in the Southern Highlands CC & Rs,
arguing that this clause subordinates SHHOA's lien to the first deed of trust. Neither
argument holds up to analysis.
1.

SFR 1s appealing the dismissal of its complaint for failure to state a claim upon which
relief can be granted. NRCP 12(b)(5). The complaint alleges that “the HOA foreclosure
sale complied with all requirements of law, including but not limited to, recording and
mailing of copies of Notice of Delinquent Assessment and Notice of Default, and the
recording, posting and publication of the Notice of Sale.” It further alleges that, “prior to
the HOA foreclosure sale, no individual or entity paid the super-priority portion of the
HOA Lien representing 9 months of assessments for common expenses.” In view of the
fact that the “requirements of law” include compliance with NRS 116.31162 through
NRS 116.31168 and by incorporation, NRS 107.090, see NRS 116.31168(1), we
conclude that U.S. Bank's due process challenge to the lack of adequate notice fails, at
least at this early stage in the proceeding. (emphasis added)

334 P.3d at 417-418.
Atpages 12 to 14 of its motion, Defendant asserts that the caption of NRS 116.31168 supersedes

the express language in the body of NRS 116.31168(1) and that the statute does not incorporate the
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provisions of NRS 107.090 requiring that copies of both the notice of default and the notice of sale be
mailed to holders of “subordinate” interests even if they do not make an affirmative request for notice.
As noted in the SFR decision, on the other hand, the Nevada Supreme Court has adopted plaintiff’s
reading of the statute that the notices require under NRS 107.090 are also required for an HOA
foreclosure “by incorporation.” 1d. at 418.

Wells Fargo’s interpretation of NRS 116.31168(1) and NRS 107.090 is inconsistent with
numerous rules of statutory construction. For example, the Nevada Supreme Court has recognized that
when the language of a statute is plain and unambiguous, a court should give that language its ordinary

meaning and not go beyond it. City Council of Reno v. Reno Newspapers, 105 Nev. 886, 891, 784 P.2d

974, 977 (1989). Additionally, courts must construe statutes to give meaning to all of their parts and
language, and courts are to read each sentence, phrase, and word to render it meaningful within the

context of the purpose of the legislation. Board of County Comm'rs v. CMC of Nevada, 99 Nev. 739,

744, 670 P.2d 102, 105 (1983). A statute should be interpreted to give the terms their plain meaning,
considering the provisions as a whole, so as to read them in a way that would not render words or phrases

superfluous or make a provision nugatory. Southern Nevada Homebuilders v, Clark County 121 Neyv.

446,117 P.3d 171 (2005). A statute should be construed so that no part is rendered meaningless. Public

Employees’ Benefits Program v. Las Vegas Metropolitan Police Department 124 Nev. 138, 179 P.3d 542

(2008). All of these standards are violated by Wells Fargo’s interpretation that gives the caption assigned
to the statute the power to negate the express language contained in the body of the statute.
The Nevada Supreme Court has also recognized a general presumption that statutes will be

interpreted in compliance with the Constitution. Sereika v. State, 114 Nev. 142, 955 P.2d 175, 180

(1998). The Nevada Supreme Court has stated that “statutes must be construed consistent with the

constitution and, where necessary, in a manner supportive of their constitutionality.” Foley v. Kennedy,

110 Nev. 1295, 1300, 885 P.2d 583, 586 (1994). Where a statute 1s susceptible to both a constitutional
and an unconstitutional interpretation, the court is obliged to construe the statute so that it does not violate

the constitution. Whitehead v. Nevada Commission on Judicial Discipline, 110 Nev. 380, 878 P.2d 913,

919 (1994), citing Sheriff v. Wu, 101 Nev. 687, 708 P.2d 305 (1985).
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The notice requirements of NRS 116.31162 through 116.31168, and by incorporation, NRS
107.090, provide holders of *“subordinate” deeds of trust with adequate notice prior to an HOA
foreclosure sale. The statutory foreclosure process does not violate due process.

5. The statute does not violate the takings clauses of the United States and Nevada
Constitutions.

At page 15 of its motion, Wells Fargo asserts that “[p]ermitting the extinguishment of a first-
recorded deed of trust in favor of a de minimis homeowners’ association’s lien to recover several months
of assessments is a taking that violates both Constitutions.” The present case, however, does not involve
any property being “taken for public use” as required by the Fifth Amendment to the U.S. Constitution
or Article I, Section 8 of the Nevada Constitution.

The case of McCarran Int’] Airport v. Sisolak, 122 Nev. 645, 137 P.3d 1110 (2006), is unlike the

present casc because that case involved a height restriction ordinance adopted by Clark County that
reduced the height of any structures that could be erected on plaintift’s property from 150 feet to only 80
to 90 feet. In addition, the plaintiff argued that approximately 100 planes per day used his airspace at
altitudes below 500 feet. In the present case, on the other hand, NRS Chapter 116 was adopted by the
Nevada legislature in 1991, and the super priority lien rights granted to the HOA by NRS 116.3116(2)
and the HOA’s declaration of Covenants Conditions and Restrictions (CC&Rs) recorded on December
29, 1994 pre-dated the recording of Defendant’s deed of trust on August 11, 2003. (RJN, Exhibit B) The
recorded CC&Rs provided Defendant with “notice that by operation of the statute, the [earlier recorded]
CC&Rs might entitle the HOA to a super priority lien at some future date which would take priority over
a [later recorded] deed of trust.” SFR Investments Pool 1, LLC v. U.S. Bank, N.A., 130 Nev., Adv. Op.

75,%22,334 P.3d 408, 418 (2014), quoting 7912 Limbwood Court Trust v. Wells Fargo Bank, N.A., 979

F. Supp. 2d 1142, 1152 (D. Nev. 2013).
In the case of United States v. Security Industrial Bank, 459 U.S. 10 (1982), cited at page 16 of

Wells Fargo’s motion, the United States Supreme Court affirmed a decision by the Court of Appeals that
the exemptions created by 11 U.S.C. § 522(f)(2) could not have “retrospective application” and invalidate

liens acquired before the enactment date of the Bankruptcy Reform Act of 1978. In the present case, the
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enactment of NRS Chapter 116 in 1991 and the recording of the CC&Rs for the HOA could not be a
taking of Wells Fargo’s interest in the Property because the deed of trust was not recorded until August
11, 2003.

In Louisville Joint Stock Land Bank v. Radford, 295 U.S. 555 (1935), cited at page 16 of Wells

Fargo’s motion, the United States Supreme Court held that a sub-section added to §75 of the Bankruptcy
Act by the Frazier-Lemke Act adopted on June 28, 1934 could not be applied to change the mortgagee’s
rights in mortgages recorded in 1922 and 1924. No “retrospective” application of NRS 116.3116(2)
exists in the present case. Wells Fargo obtained its interest in the real property with constructive notice
that NRS Chapter 116 and the CC&Rs for the HOA provided the HOA with super priority lien rights that
could extinguish its “subordinate” interest in the property.

The case of Armstrong v. United States, 364 U.S. 40 (1960), cited at pages 16 and 17 of Wells

Fargo’s motion, is unlike the present case because the United States took ownership of 11 boats that were
subject to the petitioners’ materialmen’s liens under state law and thereby made those liens unenforceable.
In this case, the private foreclosure sale by the HOA did not involve a government purchaser, and Wells
Fargo’s deed of trust was always subordinate to the HOA’s super priority lien rights.

At pages 17 of its motion, Wells Fargo states that “government seizure” of property 1s not
necessary to finding “an unconstitutional taking,” but that “[t]he government’s ‘simply impos[ing] a
general economic regulation,” which “in effect transfers the property interest from a private creditor to

a private debtor” is a taking. United States v. Security Industrial Bank, 459 U.S. at 78. In the present

case, however, no such economic regulation was imposed by the government after Wells Fargo acquired
its deed of trust against the Property. Wells Fargo instead acquired its interest in the Property subject to
the super priority lien rights granted to the HOA by NRS Chapter 116 and the CC&Rs for the HOA.
6.  The Nevada Supreme Court has rejected the public policy arguments
advanced by Wells Fargo and has instead chosen to support the public
policy benefits achieved by the UCIOA and NRS Chapter 116.
Atpage 18 of its motion, Wells Fargo asserts that allowing the HOA to enforce its super priority

lien according to the Nevada Supreme Court’s opinion in SFR Investments Pool 1, LLC v. U.S. Bank,

N.A., 130 Nev., Adv. Op. 75,334 P.3d 408 (2014), would violate Nevada’s public policy reflected in the
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Nevada Foreclosure Mediation Program and the Homeowners’ Bills of Rights statutes. To the contrary,
the Nevada Supreme Court recognized in its decision several countervailing policy arguments.

First, the Court observed:

This makes an HOA’s ability to foreclose on the unpaid dues portion of its lien essential

for common-interest communities. /d. at 12, Otherwise, when a homeowner walks away

from the property and the first deed of trust holder delays foreclosure, the HOA has to

“either increase the assessment burden on the remaining unit/parcel owners or reduce the

services the association provides (e.g., by deferring maintenance on common amenities).”

Id.. at 5-6. To avoid having the community subsidized first security holders who delay

foreclosure, whether strategically of for some other reason, UCIOA § 3-116 creates a truc

superpriority lien:
130 Nev., Adv. Op. 75 at *12; 334 P.3d at 414.

The Court also recognized:

But as a junior lienholder, U.S. Bank could have paid off the SHHOA lien to avert loss

of its security; it also could have established an escrow for SHHOA assessments to avoid

having to use its own funds to pay delinquent dues. 1982 UCIOA § 3-116 cmt. 1; 1994

& 2008 UCIOA § 3-116 cmt. 2. The inequity U.S. Bank decries 1s thus of its own making

and not a reason to give NRS 116.3116(2) a singular reading at odds with its text and the

interpretation given it by the authors and editors of the UCIOA.
130 Nev., Adv. Op. 75 at *13; 334 P.3d at 414.

At page 19 of its motion, Wells Fargo argues that the court must impose a “commercial
reasonableness requirement” upon the HOA’s foreclosure sale in order to prevent homeowners from
being exposed to large deficiency judgments when lenders sue them. The Nevada Supreme Court instead
recognized that “the choice of foreclosure method for HOA liens is the Legislature’s, and the Nevada
Legislature has written NRS Chapter 116 to allow nonjudicial foreclosure of HOA liens, subject to the
special notice requirements and protections handcrafted by the Legislature in NRS 116.31162 through
NRS 116.31168.” 130 Nev., Adv. Op. 75 at *20, 334 P.3d at 417.

Atpage 19 of its motion, Wells Fargo asserts that the Supreme Court’s interpretation of the statute
“will prevent lenders from considering foreclosure alternatives and compel lenders to foreclose more
quickly.” Wells Fargo offers no evidence for this argument, and Wells Fargo fails to explain why lenders
will not simply pay the de minimis amount necessary to prevent the HOA from foreclosing its super

priority lien as intended by the drafters of the UCIOA.

At page 20 of its motion, Wells Fargo contends that “banks will not lend money for residential
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real property purchases when their deed of trust could be extinguished by an HOA sale, without notice
and for acommercially unrcasonable price.” Wells Fargo provides no evidence to support this argument,
and 1t 1ignores that notice is provided by an HOA when it forecloses and that a lender can prevent the
property from being sold at a low price by curing the unit owner’s arrearage or by bidding at the HOA
sale.

At page 20 of its motion, Wells Fargo states that “HOASs take the smallest amount of risk among
creditors and provide the least amount of services to a homeowner.” Wells Fargo provides no evidence
to support this argument, and as noted by the Nevada Supreme Court, a lender need take no risk regarding

unpaid HOA assessments if it simply establishes an escrow to collect and pay the assessments. SFR

Investments Pool 1, LLC v. U.S. Bank, N.A., 130 Nev., Adv. Op. 75, *13, 334 P.3d 408, 414 (2014),

6. The amount paid by plaintiff at the HOA foreclosure sale does not support
the dismissal of plaintiff’s complaint.

At page 21 of its motion, Wells Fargo quotes from the Nevada Supreme Court’s decision in

Golden v. Tomiyasu, 79 Nev. 503, 510, 387 P.2d 989 (1963), that “proof of some element of fraud,

unfairness or oppression as accounts for and brings about the inadequacy of price” will support setting
aside a foreclosure sale. Wells Fargo, however, has produced no evidence of any defect in the HOA

foreclosure sale held on June 14, 2013. The respondents in Golden v. Tomiyasu were likewise unable

to produce any evidence to support their claim to set aside a trustee’s sale, and the Nevada Supreme Court
reversed the decision by the trial court setting aside the sale even though 80 acres of property valued at
$200,000 were sold for $18,025.73.

Similarly, Wells Fargo has produced no evidence that the HOA sold the property *“to the first man
he meets who will pay the amount of encumbrance [sic], without any attempt to get a larger price for it”

as took place in the case of Runkle v. Gaylord, 1 Nev. 123, 129 (1865).

At page 21 ofits motion, Wells Fargo quotes from Levers v. Rio King Land and Investment Co.,

93 Nev. 95, 98-99, 560 P.2d 917, 919-20 (1977), which involved a secured party’s collection actions
under NRS Chapter 104. In Levers, the secured creditor had purchased the collateral at a non-judicial

sale for $100 after giving the respondent notice by mail only 8 days before the sale. The court also noted
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that only the secured creditor and a former employee attended the sale and that “[t]here 1s no evidence
that respondents publicized the sale in any manner.” Id. After paying $100 for the collateral, the secured
creditor resold the collateral to a third party for $10,000. Under these egregious circumstances, the
Nevada Supreme Court reversed the trial court’s decision setting aside the sale. Instead, the Court held
that it was sufficient that the district court deducted the fair market value of the collateral in calculating
the deficiency judgment owed to the secured creditor. In the present case, Wells Fargo has failed to
identify a single defect in the method, manner, time, or place of the public auction held on June 14, 2013.
Wells Fargo has only objected to the sales price.

Atpages 21 and 22 of its motion, Defendant also cites non-binding decisions by other courts that
focused only on the price obtained at the foreclosure sale.

In footnote 13 at page 22 of its motion, Defendant cites the case of Will v. Mill Condominium

Owners’ Association, 848 A.2d 336, 342 (2004), as holding that “sale of the property for $3,510.10 was

not commercially reasonable when the property had a fair market value of $70,000.00.” On the other
hand, the Supreme Court of Vermont did not void the sale solely on the basis of the price paid, but also
noted that providing the only bidder with the minimum acceptable bid “was an assurance that the
condominium would be sold for exactly that low amount.” Id. at 343. In addition, Vermont law is not
helpful in interpreting Nevada’s version of the UCOIA because Vermont law does not include the
nonjudicial foreclosure procedure that was handcrafted by the Nevada Legislature in NRS 116.31162
through NRS 116.31168.

In particular, Vermont’s version of the UCIOA does not contain any statutory language similar
to the provision in NRS 116.31166(1) that the recitals in an HOA foreclosure deed “are conclusive proof
of the matters recited.” Vermont’s version of the UCIOA also does not contain any provisions similar
to the statement in NRS 116.31166(2) that “[s]uch a deed containing those recitals 1s conclusive against
the unit’s former owner, his or her heirs and assigns, and all other persons.” (emphasis added) While
it might make sense to make a secured party prove that its “disposition of collateral was commercially
reasonable” when it seeks to recover a deficiency judgment, it makes no sense to impose this obligation

on the purchaser at an HOA foreclosure sale. To do so would read NRS 116.31166 out of the statute.
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At page 22 of its motion, Defendant asserts that “[t]he HOAs are ‘selling’ properties well below
their fair market value” and “selling the property to the first speculator who will pay the lien amount,
without making any effort to obtain a fair market price.” Defendant provides no evidence that the HOA
in this case engaged in any such conduct.

Atpage 23 of its motion, Defendant refers to a Clark County Assessor Parcel Search Information
Sheet (Exhibit B to Defendant’s motion) that shows a “total taxable value” assigned to the Property for
2015-2016 to argue that the $6,900 paid by plaintiff on June 14, 2013 is grossly disproportionate to the
fair market value of the Property today.

In the case of BFP v. Resolution Trust Corporation, 511 U.S. 531, 548-49 (1994), the U.S.

Supreme Court explained why the fair market value of a property cannot be used to prove the forced sale
value of the property:

...the fact that a piece of property is legally subject to forced sale, like any other fact
bearing upon the property’s use or alienability, necessarily affects its worth. Unlike most
other legal restrictions, however, foreclosure has the effect of completely redefining the
market in which the property 1s offered for sale; normal free-market rules of exchange are
replaced by the far more restrictive rules governing forced sales. Given this altered
reality, and the concomitant inutility of the normal tool for determining what property is
worth (fair market value), the only legitimate evidence of the property’s value at the
time it is sold is the foreclosure-sale price itself. (emphasis added)

In SFR Investments Pool 1, LLC v. U.S. Bank, N.A.,130 Nev., Adv. Op. 75,334 P.3d 408 (2014),

the amount due on the notice of delinquency was less than $5,000.00, and the amount due on the
mortgage was hundreds of thousands of dollars. The Nevada Supreme Court upheld the HOA
foreclosure sale and noted twice in its opinion that the bank had a simple remedy — to pay the small lien,
and 1f necessary, sue for a refund of any balance which may be due.

NRS Chapter 116 contains no language that permits an HOA foreclosure sale to be set aside as
“commercially unreasonable,” and NRS 104.9109(4)(k) expressly provides that Article 9 of the Uniform
Commercial Code does not apply to “[t]he creation or transfer of an interest in or lien on real property

..” Consequently, the language in NRS 104.9610(2) requiring that “[¢]very aspect of a disposition of
collateral, including the method, manner, time, place and other terms, must be commercially reasonable”

does not apply to the HOA foreclosure sale that was held in the present case pursuant to NRS 116.31162
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through NRS 116.31168 and, by incorporation, NRS 107.090.
CONCLUSION

The language in NRS 116.3116(2) created a super priority lien that extinguished defendant Wells
Fargo’s subordinate deed of trust when the plaintiff purchased the real property at the HOA foreclosure
sale held on June 14, 2013. The express language of the relevant statutes and the Nevada Supreme

Court’s decision in SFR Investments Pool 1, LLC v. U.S. Bank, N.A. support plaintiff’s position that the

HOA took all actions necessary to foreclose its super priority lien and extinguish all security interests that
fall within the scope of NRS 116.3116(2)(b). This includes Defendant’s deed of trust.

By reason of the foregoing, plaintiff respectfully submits that Defendant Wells Fargo’s motion
to dismiss should be denied.

DATED this 27th day of April, 2015.

LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

By: /s /Michael F. Bohn, Esq. /
Michael F. Bohn, Esq.
376 East Warm Springs Road, Ste. 140
Las Vegas, Nevada 89119
Attorney for plaintiff
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CERTIFICATE OF SERVICE

Pursuantto NRCP 5, NEFCR 9 and EDCR 8.05, I hereby certify that [ am an employee of the Law
Offices of Michael F. Bohn, Esq., Ltd. and on the 27th day of April, 2015, an electronic copy of the
OPPOSITION MOTION TO DISMISS was served on opposing counsel via the Court’s electronic

service system to the following counsel of record:

Richard C. Gordon, Esq.

Paul W. Shakespear, Esq.
SNELL & WILMER, LLP
3883 Howard Hughes Parkway
Suite 1100

Las Vegas, NV 89169

/s/ /Marc Sameroff /
An Employee of the LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.
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