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LAw OFFICES OF ARTHUR W. TUVERSON

ALMITED L ABILITY PARTNERSHIF
NCLUTING FROFESSIONAL CORPGRATIONS
7201 WesT Laxe Meap BouLEvazn, SUTE 576

LAS VEGAS, NEVADA 89128

TELEPHOME (702) 831-7855
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ARTHUR W. TUVERSON, ESQ.

Nevada State Bar No. 0051356

DANIELLE WOODRUM, ES(Q).

Nevada State Bar No. 012502

LAW OFFICES OF ARTHUR W. TUVERSON
A Limited Liability Partnership

Including Professional Corporations

7201 West Lake Mead Boulevard, Suite 570
Las Vecgas, Nevada 39128

Telephone: {702) 631-7855

Facsimile: (702) 631-5777
dwoodrum@@awtlawoitice,com

Attorney for Defendant DAVID R. ZIPF, M.I>.

DISTRICT COURT
CLARK COUNTY, NEVADA

FRANK M. PECK, CASE NO.:
: DEPT. NO.:

Plaintiif,
V.
VALLEY HOSPITAL MEDICAL CENTER,
etal., DAVID R. ZIPF, M.D., MICHAEL D.
BARNUM, M.D., JOHN DOES 1 -V,

Defendants.

Electronically Filed
06/18/2015 13:06:25 AM

Qi b b

A~

11

CLERK OF THE COURT

14-708447-C

FEE DISCLOSURE

Filing fees are submuited for Defendant DAVID R. ZIP¥F, M.D. for the Motion for

Judgment on the Pleadings and Supporting Affidavit of Danislle Woodrum, Esq. in the above-

entitled action as indicated below:
Motion for Judgment on the Pleadings
Total remitted:

DATED: Junc 18, 2015

BY: J/ Daniglie Woodrum

£200.00

$200.00

LAW OFFICES OF ARTHUR W. TUVERSON

DANIELLL WOODRUM, ESQ.

Nevada State Bar No. 012902

7201 West Lake Mead Boulevard, Suite 570

l.as Vegas, Nevada 89128

Attornevs for Defendant DAVID R. ZIPF, M.D.
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), 1 ccrtify that 1 am an employse of the LAW OFFICES OF
ARTHUR W. TUVERSON, and that on this Zi g?iy of June, 2015, T served a copy of FEE

L.AW OFFICES OF ARTHUR W. TUVERSON
ALMITED LABILITY PARTNERSHIR

INCLUBING F-ROFESSiONAL CORPCRATICNS

7201 WesT LAKE Meas Boarevere, Swte §70

LASVEGAS, NEVADA BR128
TELEPHONE {702)631-7355

L - - B T - U7 S L )
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DISCLOSURE as follows:
By placing same to be deposited for mailing in the United States Mail, in a sealed
envelope upon which first class postage was prepaid in Las Vegas, Nevada: and/or

Frank M. Peck, #57106
HDSP Box 650

Indian Springs, NV BB070
Plaintiff Pro Per

John F. Bemis, Esq.

lan M. Houston, Esq.

HALL PRANGLE & SCHOONVELD, LLC

1160 N. Town Center Drive, Suite 200

Las Vegas, NV 89144

(702} 889-6400)

(702) 384-6025 fax

Attorneys for Defendant Valley Hospitul Medical Center

By Flectranic Service through Eighth Judicial District Court to;

David J. Mortensen, Esq.

Chelsea R. Hueth, Esq.

ALVERSON TAYLOR MORTENSEN &
SANDERS

7401 W, Charleston Blvd.

Las Vegas, NV 89117

Facsimile (702} 385-7060
efile(@alversontaylor.com

dmortensen@@al versorgayior.com
diapdziel@alversontavlor.com

smasia@alversontayior.com
Attorneys for Defendant Michael D. Barnum, M.D.

3

Z)%/%M{

An employee of the *
AW OFFICES OF ARTHUR W. TUVERSON
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LAW OFFICES OF ARTHUR W. TUVERSON
A LIRSTED LIASILITY PARTRERSHI>

INCLUDING PRO-ESSHINAL C‘!ORPGRATIG"WS

7201 WesT Lake Meas BoULEVARE, STE 570

LAG VEGAS, NEVADA 89128
TELEPHONE {702} 631-7355
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Electronically Filed
06/18/20156 04:13:47 PM

NOTM i b birn

ARTHUR W. TUVERSON, ES().

Nevada State Bar No. 005156 CLERK OF THE COURT
DANIELLE WOOQDRUM, ESQ.

Nevada State Bar No. 012902

LAW OFFICES OF ARTHUR W. TUVERSON
A Limited Ligbility Partnership

Including Professional Corporations

7201 West Lake Mead Boulevard, Suite 570

Las Vegas, Nevada 89128

Telephone: (7023 631-7855

Facsimile: (702) 631-5777
dwoodrumfawtlawoffice.com

Attorney for Defendant DAVID R. ZIPF, M.D.

DISTRICT COURT
CLARK COUNTY, NEVADA

FRANK M. PECK, CASE NO.. A-14-708447-C
DEPT. NO.: III
Plaintift, i

V.

VALLEY HOSPITAL MEDICAL CENTER, NOTICE OF MOTION
et al., DAVID R. ZIPF, M.ID., MICHAEL D.
BARNUM, M.D., HOHN DOES 1.V,
Hearing Date:  7/22/15
Defendants. Hearing Time: 9:00 a.m.

PLEARSE TAKE NGTICE that the undersigned will bring the foregoing Defendant’s
Motion for Judgment on the Pleadings on for hearing before the above-entitled Court, in
Department 3 at the Regional Justice Center, 200 Tewis Avenue, Las Vegas, Nevada 89155, on
the 22 day of July, 2015, at the hour of 9:00 a.m., or as soon thereafier as counsel may be heard.

DATED: June 18, 2015 LAW OFFICES OF ARTHUR W, TUVERSON

BY: &/ Daniclle Woodrum
DANIELLE WOODRUM, ESQ.
Mevada State Bar No. 012902
7201 West Lake Mead Boulevard, Suitc 570
Las Vegas, Nevada 89128
£702) 631-7855
Attornevs for Defendant DAVID R. ZIPF, M.DD,
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LAW OFFICES OF ARTHUR W. TUVERSON

A LIMITEDLLABILITY PARTNERSHIP
INCLLIDIG FROFESSIDNAL CORPORATIONS:

7201 'WasY Lake Meat BouEvarD, Suie 570

LAS VEGAS, MEVADA 89128
TELEPHONE (702} 531-7855
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b}, I certify that 1 am an employee of the LAW OFFICES OF
ARTHUR W. TUVERSON, and that on this | & %éy of June, 2015, I served a copy of NOTICE
OF MOTION as follows: |

By placing same to be deposited for mailing in the United States Mail, in a sealed
envelope upon which first class postage was prepaid in Las Vegas, Nevada: and/or

Frank M. Peck, #57106
HDSP Box 650

Indian Springs, NV 89070
Plaintiff Pro Per

John F. Bemis, Esq.

lan M. Houston, Esqg.

HALL PRANGLE & SCHOONVELD, LLC

1160 N. Towm Center Drive, Suite 200

Las Vegas, NV 89144

(702) 889-6400

(702) 384-6025 fax

Attorneys for Defendant Valley Hospilal Medical Center

By Electronic Service through Eighth Judicial District Court to;

David J, Mortensen, Esq,

Chelsea R. Hueth, Esq.

ALVERSON TAYLOR MORTENSEN &
SANDERS

7401 W. Charleston Blvd.

Las Vepas, NV 89117

Facsimile (702) 385-7000
efiletalversontaylor.com

dmoriensenidul versomlavior.com
dkurdziel@alversontavlor.com
smasiafalversontayler.com

Attorneys for Defendant Michael D. Barnum, M.D.

. An employee of the
LAW OFFICES OF ARTITUR W, TUVERSON
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VVEST Lake MEag Bolugwsrb, Sue 570
LAS VEGAS, NEVADA 82128

UDIMNG PROFESSICHEL CORPLRATING
TELEPHONE {702) 531- 7845
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Electronically Filed
06/17/2015 02:56:16 PM

MOT i b z&ﬁ.‘m_

ARTHUR W. TUVERSON, ESQ.

Nevada Slate Bar No. 005156 CLERK OF THE COURT

DANIELLE WOODRUM, BSQ,

Nevada State Bar No. 612902

LAW OFFICES OF ARTHUR W, TUVERSON
A Limited Liability Partnership

Including Professional Corporations

7201 West Lake Mead Boulevard, Suite $70
Las Vegas, Nevada 29128

Telephone: {(702) 631-7855

Facsimile: (702) 631-5777

dwoodrumn@awtlawoffice.com
Attorney for Defendant DAVID R, ZIPE, M.D.

DISTRICT COURT
CLABRK COUNTY, NEVADA

wxEE

FRANK M. PECK, CARENQO.  A-14-708447-C
: DEPI.NO.: ™I
Plaintiff,

V.

VALLEY HOSPITAL MEDICAL CENTER,
ctal., DAVID R ZIPF, MLD., MICHAEL D, | Hearing Date:
BARNUM, M.I3., JOHN DOESI-V, f ‘
Hearing Time;

Blefendanis.

DETFENDANT DAVID R, ZIPF, M.D.’S MOTION FOR JUDGMENT ON THE
PLEADINGS AND SUPPORTING AFFIDAVIT OF DANIELLE WOODRLUM, ESO.

COMES NOW, Defendant DAVID R, ZIPF, M.D., by and through his counsel of record,

the LAW OFFICES OF ARTHUR W. TUVERSON, LLP, and hereby submits this motion for
judgment on the pleadings and supporting affidavit of Danielle Woodrum, Esq.

/i
i
H
1
Hf
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This Motion is madc based upon the attached Memorandum of Points & Authorities, the
papers and picadings on fils, und any evidence and/or argument that may be taken at the time for

hearing on this matter,

DATED: Jure | 7.2015

DANIELLE WOODRUM, ESQ.

WNevada Srate Bar No, 012502

721 West Lake Mead Boulevard, Suite 570
Las Vegas, Nevada 89128

{702) 631-7835 _
Aftorneys for Defendant DAVID R, ZIPF, M. D.

NOTICE OF MOTION

TO: Al parties, and their respective attorneys:
PLEASE TAKE NOTICE that Defondam DAVID R. ZIPF, M.D.’s MOTION FOR .

JUDGMENT ON THE PLEADINGS or will be feard in Department T11 of the above entitled |
g JULY ,2015,at 92 00R

22

DATED: June 7. 2015

Court on the

day o
LAW /Q-F CES OF ARTHUR W. TUVERSON

_ ,{f BONA——
\A\_cgvgﬂf%m W. TIJ'VERSON, ES(.
Bt # State Bar No, 003156

" DANTELLE WOODRUM, ESQ,
Nevadu State Bar No. 012902
7201 West Leke Mead Boulevard, Suite 570
Las Vegas, Nevada 89128
{702) 631-7R55
Attorneys for Defendant DAVID R. ZIPF, M.D.
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LAW OFFICES OF ARTHUR W. TUVERSON

A LI TED LIABILITY PARTNERSHIF
NG UDING PROFESSIONAL CORPORATIONS

T201 WesT Laks WEAD BOULEVARD, SUITE 570

L&S VEGAS, NEVADA 39123

TELEPHONE (702) §31-7855
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Electronically Filed
06/25/2015 03:22:48 PM

Qi b e

CLERK OF THE COURT

MSTR

ARTHUR W, TUVERSON, TISQ.

Nevada State Bar No. 005156

DANIELLE WOODRUM, ESQ,

Nevada State Bar No. 012902

LAW OFFICES OF ARTHUR W, TUVERSON
A Limited Liability Partnership -

Including Professional Corporations

7201 West Lake Mead Boulevazd, Suite 370
Las Vegas, Nevada 89128

Telephone: (702} 631-7855

Facsimile: (702) 631-5777
dwoodnim@mawtliawoifice.com

Attorney for Defendant DAVID R. ZIPF, M.D.

DISTRICT COURT
CLARK COUNTY, NEVADA

v e

FRANK M. PECK, CASENQO.:  A-14-708447-C
DEPT.NO.: III
Plaintiff,

V.

VALLEY HOSPITAL MEDICAIL CENTER,
et al., DAVID R. ZiPF, M.DD., MICHAFEL D. Hearing Date: 07/2%/15
BARNUM, M.D., JOHN DOEST - V,
HearingTime: 92:00 AWM
Defendants.

DEFENDANT DAVID R. ZIPF, M.D.’S MOTION TO STRIKE PUNITIVE DAMAGES

COMES NOW, Defendant DAVID R. ZIPF, M.D), by and through his counsel of record,
the LAW OFFICES OF ARTHUR W. TUVERSON, LLP, and hereby submits this motion to
strike Plaintiff’s cause of action for punitive damages..

1
1
H
i
"
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LAW OFFICES OF ARTHUR W. TUVERSON

A LIMTED ELABILITY PARTNERSHIF
PG UDNG PROFESSICNAL CORARORAT.ONS

7201 West Lake MEAD BOULEVARD, SUITE 570

LAS VEGAS. NEVADA 85128
TELEPHONE {7021 631-7855
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This Metion is made based upon the attached Memorandum of Points & Authorities, the
papers and pleadings on file, and any evidence and/or argument that may be taken at the time for

hearing on this matter.

LAW OFFICES OF ARTHUR W. TUVERSON

- | sedare_
B(g W. TUVERSON, ESQ.
Nmfd a State Bar No. 005156

DANIELLE WOODRUM, ESQ.

Nevada State Bar No. 012902

7201 West Lake Mead Boulevard, Suite 570
L.a3 Vegas, Nevada 89128

{702} 631-7855

Attorneys for Defendant DAVID R. ZIPF, M.TD.

DATED: Junesk). 2015

NOTICE OF MOTION

TO:  All parties, and their respective attorneys:
PLEASE TAKE NOTICE that Defendant DAVID R. ZIPF, M.D.’s MOTION TO
STRIKE PUNITIVE DAMAGES or will be heard in Department 11l of the above entitled Court

onthe 29 dayof July ,2015,at 91 O0A

DATED: June 2015 AW OFFICES OF ARTHUR W. TUVERSON

DANIELLE WO{)DRUM ESQ.

Nevada State Bar No. 012902

7201 West Lake Mcad Boulevard, Suite 570
Las Vegas, Nevada 89128

(702} 631-7855

Adorneys for Defendant DAVID R. ZIPF, M.D.

Page 2 of 6
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LAW QFFICES OF ARTHUR W. TUVERSON

A LIMTED LABKITY PARTNERS IR
SICLUDING PROFESSHINAL HORPORATIONS
T201 \WeaT Lakz MEsD BouLewaro, Sums 570

LAS VESAS, NEVADA 39128

TELEPHONME (702) 631-7855
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MEMORANDUM OF POINTS & AUTHORITIES

I. . INTRODUCTION ‘

Plaintiff, a prisoner at High Desert State Prison in Indian Springs, filed the instant
“medical malpractice negligence” (“professional negligence™) action alleging an intravenous
("IV”) needle, was inadvertently left in his hand after he was hospitalized at Defendant Valley
Hospital Medical Center (“Valley Hospital™). Plaintiff alleges that Defendant David Zipf, M.D.,
a physician who treated him at Valley Hospital, is liable under a theory of res ipsa loguitur for
the allegedly retained foreign object. Plaintiff has not alleged any other causes of action against
Dr. Zipf other than professional negligence. Moreover, he has not alleged that Dr. Zipf acted
with oppression, fraud or malice. Thus, his claim for punitive damages must be stricken from the
Complaint.

1L FACTUAL ALLEGATIONS

Plaintiff was admitted to Valley Hospital on December 31, 2013, (See Complaint filed on
October 13, 2014 (“Compl.”) at § 1.) Ile was discharged from Valley Hospital on January 17,
2014, (Compl. at §2.) Over a month after his discharge from Valley Hospital, on Fcbruary 18,
2014, Plaintiff alerted the prison staff that there may have been a problem with his left hand,
stating “something possibly a needle is just under the skin in my left hand.” (Compl. at § 3.} X-
rays taken on March 8, 2014, clearly showed an object in Mr. Peck’s left hand. (Compl. at ' 5).

~ Plamtiff alleges the Defendants are collectively negligent for the allegedly retained
foreign object stating:

. . . that the Defendants’™ (sic) committed (sic) medical malpractice
by deviating [rom the accepted standard of medical care or practice
by “leaving a foreign substance in Mr. Peck’s Hand” NRS
41A.100(1)(a) (res ipsa loguitur doctrine) legally causing the
injury softered by Plaintiff. Fernandez v. Admirand, 108 Nev,
963, 843 P 2d 354 (1992).

IT1. LEGAL ARGUMENT

A plaintiff is not entitled to punitive damages as a matter of right, Dillard Dept. Stores,
Ine. v. Beckwirh, 115 Nev. 392 (1999). To recover punitive damages, a plaintiff must prove by

clear and convincing evidence that the defendant “has been guilty of oppression, fraud or malice,

Page 3 of 6
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LAW OFFICES OF ARTHUR W. TUVERSON
ALMITED LIABLATY PARTNERSHIP

INGLUDING PROFESSONAL CORPORATIONS
7201 VuesT Lake Meab BouLEvaRD, SUTE 57D

LAS YEGAS, NEVADA 39128
TELEPHONE {702} 6317855
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express or implied.” NRS 42.005. This statute defines oppression as “despicable conduct that

‘subjects a person to cruel and unjust hardship with conscious disregard of the rights of the person.

NRS 42.001{4). “Malice, express or implied means “conduct which is intended to injure a person
or despicable conduct which is engaged in with a conscious disregard of the rights or safety of
others.” NRS 42.001{1). In applving NRS 42.001, the Nevada Supreme Court held that a
plaintiff cannot recover punitive damages even when a defendant has acted with unconscionable
irresponsibility, Madwike v. Agency Remt-4-Car, 114 Nev. 1, 5 (2008).

Here, thete are no specific allegations as to what Dr. Zipf did or did not do that would
justify the imposition of punitive damages. The only ¢laims against him is that he, along with all
of thc other Defendants, is responsible for a foreign object, which Plaintiff suspects is an IV
needle, being left in his hand after he was discharged from Valley Hospital. There are absolutely
no facts showing that Dr. Zipf{ acied in a frandulent, oppressive or malicious manner.

The single cause of action against Dr. Zipf is negligence. Simply allcging negligence is
not sufficient te implicate punitive damages. Moercly negligent conduct does not warrant the
assessment of punitive damages against a defendant. Id; see also Noe v. Kaiser Foundation
Hospitals, 248 Or. 420, 435 P.2d 306 (1967). Because Plaintiff cannot recover punitive damages
based upon allegations of merely negligent conduct, this Court should find that Plaintiff is not
entitled to an award of punitive damages and strike Plainiifl’s claim for punitive damages from
the Complaint.

i
"
1t
i
1
11t
1/
"
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Law OFFICES OF ARTHUR W. TUVERSON

ALMTED LABILITY PARTNERSHE
THGLUCING PROFESSIONAL CORPORATIONS

7201 WeST Lase MEeAD BOULEVARD, SUITE 570

LAS VEGAS, NEVADA 83128

TELEPHONE (702) 631-7855
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IV. CONCLUSION _
Based on the foregoing, Dr. Zipf respectfally requests the Court strike Plaintiff’s claim for
punitive damages from the Complaint.

DATED: June 2b% 2015 LAW OFFICES OF ARTHUR W. TUVERSON

] g ] rordign

ARTHUR W. TUVERSON, ESQ.
add State Bar No. 005156
| DANIELLE WOODRUM, ESQ.
Nevada State Bar No, 012902
7201 West Lake Mead Boulevard, Suite $70
Las VYegas, Nevada 89128
{702) 631-7835
Attorneys for Defendant DAVID R, ZIPF, M.D.
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LAW OFFICES OF ARTHUR W. TUVERSON

A UMITER LISBILITY PARTNERSHIP
$HCLUDING PROFESSIOMAL CORFORAT UNS

7201 WeST Lake MEAD BovLevarp, Sume 570

LAS VEGAS, NEVADA 63128

TELEPHONE {702] 631-7855
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CERTIFICATE OQF SERVICE
Pursuant to NRCP 5(b}, 1 certify that | am dn employvee of the LAW OFFICES OF
ARTHUR W. TUVERSON, and that on thmgb day of June, 2015, 1 served a copy. of
DEFENDANT DAVID R. ZIPF, M.D.’S MOTION TO STRIKE PUNITIVE DAMAGES as

follows:

By placing same to be deposited for mailing in the United States Mail, in a sealed
envelope upon which first class postage was prepaid in Las Vegas, Nevada: and/or

“rank M. Peck, #57106
HDSP Box 650

Indian Springs, NV 89070
Plaintiff Pro Per

John F, Bemis, Fsq.

Ian M, Houston, Esg.

HALL PRANGLE & SCHOONVELD, LLC

1160 N. Town Center Drive, Suite 200

Las Vegas, NV 89144

(702) 889-6400

(702) 384-6025 fax

Attorneys for Defendant Valley Hospital Medical Center

X By Electronic Service through Eighth Judicial District Court to;

David J. Mortensen, Esq.
Chelsea R. Ilueth, Esq.
ALVERSON TAYLOR MORTENSEN &

SANDERS

7401 W. Charleston Blvd.

Las Vegas, NV 89117

Facsimile (702} 383-7000
efile@alversontaylor.com
dmortensen(@alversontaylor.com
dkurdzielalversontaylor.com

smasia(zial versontaylor.com

Atiorneys [or Defendant Michael D. Barnum, M.D.

'LAW OFFICES OF ARTHUR W. TUVERSON
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Patient: FECK, FRANK
MRN: VHMB83538254

DOB/Sex:: 211962  / Male

VHM- Valley Hospital Medical Center
620 Shadow Lane
Las Vegas, NV 851054184

Admit: 12/31/2013

Disch: 1MTR014 Disch Time: 18:53 PST
: FIN:  VHMO00D1431113714
Altending: Zipf MD,David R '

. Discharge Info
DOCUMENT NAME: Discharge Transfer
SERVICE DATE/TIME: 114/2014 12:16 PST
-RESULT STATUS: Auth (Varified) -

FERFORM INFORMATION:
SIGN INFORMATION:

VH Transfer Summary

(7
DATE OF TRANSFER: 01/34/2014

Zipf MD,David R (1/14/2014 12:02 PST)
Zipf MD,David R (1/14/2014 13:22 PST)

DISCHARGE DISPOSITION: Back te priscn infirmary.

DISCHARGE CONDITION: Stable.

DISCHARGE DIAGNOSES:.

.
s

1. Resolving acute viral meningitie,

2. Hypertension,

3. Possible underlying type 2 diabetes.

4. Seizurs disorder.

TRANSFERRING MEDICATIONS:

1. NovoLog insulin subcutaneous slidiﬁg scale per intermediate BMT protocool.

2. Dilantin 300 mg p.o. at,bedtime. . - \ '
3Cartia XT 120 w9 p.o. daily. /ge,&/ __,ﬁd,«)u 9‘"j—
4. Mevacor 20 mg p.o. at ‘bedtime. .

S. Rspirin 81 mg p.o, daily,

FOLLOW-UP: The patient will follow up with the prison physician in 1 to 2 days. He will
need a front-wheel walker for ambulation, ' )

HOSPITAL, COURSE: This ia a Sl-year-old male who wag admitted to Valley Hogpital on a
12/31/2013 with altered mental gtatum, combativenass, and fevers. The patiant's

temperatures in the emergency room were as high as 103 to 104. The patient had a lumbar .
puncture, which was congigtant with viral meningitig. Tha pPatient went into an acute
respiratery failure, requiring intubation and mechanical ventilation. The patient was

maintained on the ventilatar by Dr. Stewart of Pulmbnary Asscciates. The patient did have

hypertension. .Thia was zble to be

controlled with Cardizem. He wae a2lso _tachypardic at the

time. He had hyponatremia and hypokalemia. These were replaced. He had mild lactic

acidosie’ This was corrected, Hig

blood sugars did seem to run elevated throughout his

stay. He has been on NoveLog insulin subcutaneous 8liding scale. Hie antibioticse wWera
directed by Dr. Fanning of infecticus digease. An EEG did not show what appeared to be a

LEGEND: c¢=Corrected *=Abnormal

F'.rint DateiTime 3/5/2014 12:44 PST

C=Critical L=Low H=High f=Footnote I=interp Data  R=RefLab
Madlcal Recorg

Report Request ID;: 37327348 Page 1 of 2
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- " VHM- Valley Hospital Madical Center

Patfant PECK, FRANK o Admit: 12/31/2013
MEN: VHMB3538254 Disch: 11712014
DOB/Sex: 3/2/1962 [/ Male FIN:  VHMO000113111371

Attending: Zipf MD,David R

Discharge info

seizure disorder. He was on antiepileptics as directed by the neurnlaqy servieca. Over
time, the patient's mentation seemed to resolve and the patient waa able to the extubated.
The patient ie still weak and debilitated. He is setill having some ataxiam with walking. He
is, hawsaver, walking the Valley hallways unassisted with a front-wheel walker. He im able

" to be transferred back to the pPrisen infirmary to centinue FT/QT with asgistance of a
walker.

His white cell count ‘at rhis time is 4.B. hemoglckin is 12.2, platelet count of 236.

Scdivm 149, potaaaiuq 3.7, chloride 1il, bicarbomate 20, BUN 22, creatinine 0.6, glucose >
of 170. Temperature is §6.4, pulse 74, respirations 1&, blood pressure 129(&2M a
are mildly elevated at -506.and "12Y.. This will need to be monitored while patient is on his
Mevacor as well as Dilantin. Mevacor may need to be discontipued should his liver ‘function
teste remain alevated. Most recent Dilantin level was &. MRI of the brain done on Januaxy
3rd showed gome metion artifact. There ig an extensive sinusitis and bilateral mastoid

fluid levels indicative af 'magtoiditis, but there is me evidence of any agute Ischemia,

TAeses Or abnormality seen ih the bhiain parenchyma.

Please &0 not hesitate to call 702-450-1717 should you have any guestions regarding this
patient's hospital stay. )

DAVID R ZIPF, MD

D: 10527 / T:6504311 /DT: 01/14/2014 12:02:36PS8T / TT: 01/14/2014 12:16:51PST ! v
113111371 / Job# 9%35%16 / Mod; 01/14/2014 15:16:51 '

cC:

Electronically Signed By: Zipf, David MD
On: 01.14.2614 13:22 PST

h\”pouNFrE.M;A ;
hypo Kalemin |
LAact ¢ AC;JUS/.S'
sosolin

it ﬁ,._,cr‘/a'u f;fcw-ﬁ:,-f ?

I',.h.,‘f'-n- f{'lﬂf( G
Print Date/T] -D‘

'Brniiu - ﬂo‘tlc‘lu-' Avh‘{:\»pﬂ- :—7
bFraa fo u'::h.f.';.
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ALVERSON, TAYLOR, MORTENSEN & SANDERS
LAWYERS

LAS VEGAS, NEVADA 39117-1401

7400 WEST CHARLESTON BOULEVARD

T0E) 364-7000
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ALVERSON, TAYLOR, MORTENSEN & SANDERS

DAVID J. MORTENSEN, ESQ. Electronically Filed
Nevada Bar No. 002547 07/02/2015 10:51:07 AM

R. DOUGLAS KURDZIEL, ESQ. .
Wi b

Nevada Bar No. (04658
7401 West Charleston Boulevard

Las Vegas, NV 89117-1401 CLERK OF THE COURT
702-384-7000

702-385-7000 (fax)

E-File: efile@alversontaylor.com

Attorneys for DEFENDANT
Michael D. Barnum, M.D.

DISTRICT COURT

CLARK COUNTY, NEVADA

FRANK M. PECK, CASENO: A-14-708447-C

DEPTNO: III

Plaintiff,
DEFENDANT MICHAEL D.

vs. BARNUM, M.D.’S JOINDER TO

DEFENDANT DAVID R. ZIPF, M.D.’S
VALLEY HOSPITAL MEDICAL CENTER, etal.,| MOTION FOR JUDGMENT ON
DAVID R. ZIPF, M.D., MICHAEL D. BARNUM, THE PLEADINGS

M.D,JOHNDOESI -V,
Hearing Date: July 22, 2015
Defendants. Hearing Time: 9:00 a.m.

COMES NOW Defendant MICHAEL D. BARNUM, M.D., through his attorneys of
record, Alverson, Taylor, Mortensen & Sanders, and hereby joins in Defendant David R. Zipf,
M.D.'s Motion for Judgment on the Pleadings. By this Joinder, Defendant MICHAEL D.
BARNUM, M.D. (“Barnum”), adopts all the arguments made therein as his own and such oral

argument as may be entertained by the Court at the time and place of the hearing of this J vinder,

1 H22098¢ DIM:sjm
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ALVERSON, TAYLOR, MORTENSEN & SANDERS

LAWYERS

740 WEST CHARLESTON BOULEVARD
LAS YEGAS, NEVADA 891171401

(702) 3347060
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L
LEGAL STANDARD

Barnum’s Joinder in this matter is appropriate. This matter should be dismissed against
Dr. Barnum, pursuant to NRCP 12(¢). A Rule 12 {c) motion™ is designed to provide a means of
disposing of cases when material facts are not in dispute and a judgment on the merits can be
achieved by focusing on the content of the pleadings.” See Bernard v. Rockhiil Dev. Co., 103
Nev. 132, 135, 734 P.2d 1238, 1241 (1987), citing, 5 C Wright and A Miller, Federal Practice
and Procedure §1367(1969). “The Motion on the pleadings has utility only when ali material
allegations of fact are admitted in the pleadings and only questions of law remain.” Id NRCP
12(b) motions and NRCP 12{c) motions are functionally identical. See Dworkin V. Hustler
Magazine, Inc., 867 F.2d 1188, 1192 (9™ Cir. 1988). “The principle difference between the two
motions is the time of filing.” Id. “The Opposing party cannot defeat the use of a NRCP 12(c)
motion by merely alleging that an issue of fact exists.” See Duhame v. Unitled States, 119 F.
Supp. 192, 195 (1954). “While a motion for judgment on the pleadings admits all facts well
pleaded, it does not admit, infer alia, facts pleaded which would be inadmissible in evidence at
trial.” Id.

IL

LLEGAL DISCUSSION
Plaintiff filed a claim sounding in medical practice. He did not include an expert
affidavit with his complaint. Nevada law is very clear that causes of action sounding in medical
malpractice are void ab initio and dismissed without prejudice if a medical affidavit is not
attached to the complaint when it is filed. See 41A.071.
Plaintiff asserts he did not need to file a medical expert affidavit in this case because it

falls under the the res ipsa loquitur exception, which provides a medical expert affidavit is not
2 #22098 DIM:sim
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ALVERSON, TAYLOR, MORTENSEN & SANDERS
LAWYERS

7401 WEST CHARLESTON BOULEVARD

LAS VEGAS, NEVADA 89117-1401

(702) 384-7000
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needed if a “foreign substance other than medication or a prosthetic devise was uvnilaterally left
within the body of a patient following surgery.” See 41A.100(1)Xa). “[A] res ipsa claim filed
without an expert affidavit must, when challenged by the defendant in a pretrial or trial motion,
meet the prima facie requirements for a res ipsa case.” Szydel v. Markman, 121 Nev. 453, 460,
117 P.3d 200, 205 (205). A prima facie showing requires a party to make a showing “with
competent evidence of essential facts.” Cf Viega GmbH v. Eighth Judicial Dist. Court, 130
Nev. , 328 P.3d 1152, 1156 (2014). In the instant case, Plaintiff must present facts and
produce evidence “that show the exisience of one or more of the situations enumerated in NRS
41A.100(1)(a-e).” Jd

To survive Defendant Bamum’s Joinder, Plaintiff needs to establish with competent
evidence two essential threshold facts[:]” 1. a foreign substance, other than medication or a
prosthetic device, was unintentionally left in his hand. See NRS 41A.100(1)a); and, 2) the
foreign object was left after surgery. /d. In addition to the above, the Nevada Supreme Court
also requires that “the event must be caused by an agency or instrumentality within the exclusive
control of the defendant.” See Woolsey v. State Farm Ins. Co., 117 Nev. 182, 188, 18 P.3d 317,
321 (2001).

Plaintiff cannot meet his burden to make a prima facie showing to move forward with his
res ipsa loquitur case. Plaintiff cannot establish the threshold requirement that a foreign
substance was unintentionally left in his hand. Generally, matters outside the pleadings are not
considered by a court when ruling on a judgment on the pleadings. In this case, however, the
Plaintiff’s pleadings should not be accepted as true given that the allegations in his complaint are
contradicted by the very documents that Plaintiff alleges in his complaint form the basis for his
res ipsa claim. See Breliant v. Preferred Equities Corp., 109 Nev, 842, 847, 858 P.2d P.2d 1258,

1261 (1993). Mr. Peck’s complaint references that Nevada Radiology “took (3) x-rays of Mr.

3 #2209%/ DIM:sjm
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LAWYERS
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Peck’s left hand that clearly showed an object in Mr. Peck’s left hand.” See Plaintiff’s
Complaint at Y5. His reliance on these X-Rays is misplaced. The Radiologists report states the
following findings after reading the X-Rays of Plaintiff’s left: 1) “No acute fractures are seen;”
2) “Alignment is normal;” 3) Seft tissues are unremarkable; and 4) Impression: Negative left
hand.” See Defendant Zepf’s Motion for Judgment on the Pleadings, Exhibit C.
Even if this court were to accept Plaintiffs allegation that a foreign substance was left in
his left hand, which it should not, Plaintiff’s allegations also fail to allege that the foreign
substance was left there unintentionally:
Plaintiff Peck alleges that the Defendants’ (sic) committed medical
malpractice by deviating from the accepted standard of medical
care or practice by ‘leaving a foreign substance in Mr. Peck’s left
hand’ [sic] NRS 41A.100(1)(a)res ipsa loquitur doctrine} legally
causing the injury suffered by Plaintiff. Fernandez v. Admirand,
108 Nev. 963, 843 P.2d 354 (1992).

Plaintiff’s Complaint at 6.

Plaintiff cannot establish the second threshold fact necessary to make a prima facie
showing. NRS 41A.100(1)=a) requires that the foreign substance be left during surgery. Plaintiff
has not alleged that there was a surgery. Consequently, even if this court were to accept as true
Plaintiff*s allegation that a foreign substance was left in his hand, he has not alleged any facts for
the court to find that the foreign substance was lef! after Plaintiff was operated on.

Plaintiff has alleged no facts to make a prima facie showing that that Dr. Barnum had
exclusive control over the foreign substance allegedly left in Mr. Peck’s left hand. See Plaintiff’s
Complaint. No facts have been alleged that either directly or even indirectly implicate or infer

that Dr. Barnum had anything to with the alleged placement or removal of the foreign substance

in his left hand, allegedly an IV needle or catheter.
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substaee was fedv i lng left bhand ay a resoht of a surgery or that the Dr. Bamum had exelusive

i1 control over the instrumentality.  In shert, Plaintiff s Complaint fails as a matter of law because
5
. T did not lsvee a foreign substance in his hand,
¥

2 11
% CONCLUSION
. Based on the foregomg, this court should geant Detendant D Michae! I Barnum.

M. "s Joinder to Defendant Bravid R, Zepf, M.12."s Motion for Judgment on the Pleadings.
11 PRI oy i‘f‘é‘"‘ . ] Y w
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“Jay of July, 2003, the forgoing

The wndersigned hereby certifies. that o the
DEFENDANT MICHAEL D, BARNUM, MBS JOINDER TO DEFENDANT DAVID R
ZIPE, M.OCS MOTION FOR JUDGMENT ON THE PLEADINGS was served on the
follewang by hlectronic Service to AH parties on e Wiheot Service List, suldressed as follows:

Arthur W, Taverson, Bsq.

Thomas R, Slezak, I, Exg.

Law Offices of Arthur W. Tuverson

7201 West Lale Mead Boalevard, Saite 570

Las Vegas, NV ER{28

Attorney for Defersd
ddavid B, Zipf MLD

e

The foregeing DEFENDANT MICHAEL I BARNUM, MAXS JOINDER TO
PEFENDANT DAVID R, ZIPE, MDY MOTION FOR JUDGMENT ON THE
PLEATHNGS was also served by First Clags Mail, by placing same o a sealed envelope npon

which First olass postage was prepald in Las Vegas, Nevade, sddressed as follows:

| Frank M. Peck, $57106
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ALVERSON, TAYLOR, MORTENSEN & SANDERS

DAVID J. MORTENSEN, ESQ.

Nevada Bar No. 002547

R. DOUGLAS KURDZIEL, ESQ.

Nevada Bar No. 004658

7401 West Charleston Boulevard

Las Vepas, NV 89117-1401

702-384-7000

702-385-7000 (fax)

E-File: efile@alversontaylor.com

Attorneys for DEFENDANT
Michael D. Barnum, M.D.

Electranically Filed
07/02/2015 03:43:29 PM
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CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA

FRANK M. PECK,
Plaintiff,
VS,
VALLEY HOSPITAL MEDICAL CENTER, et al.,

DAVID R. ZIPF, M.D., MICHAEL D. BARNUM,
M.D.,, JOHN DOESI-V,

CASENO: A-14-708447-C
DEPT NO: 1II

DEFENDANT MICHAEL D.
BARNUM, M.D.’S JOINDER TO

DEFENDANT DAVID R. ZIPF, M.D.’S
MOTION TO STRIKE PUNITIVE

DAMAGES CLAIM

Date of Hearing: August §, 2015

Defendants. Time of Hearing: 9:00 a.m.

COMES NOW, Defendant MICHAEL D. BARNUM, M.D., through his attorneys of

record, Alverson, Taylor, Mortensen & Sanders, and hereby joins in Defendant David R. Zipf,

M.D.’s Motion to Motion to Strike Punitive Damages. By this Joinder, Defendant MICHAEL D.

BARNUM, M.D., adopts all the arguments made therein as his own and such oral argument as

may be entertained by the Court at the time and place of the hearing of this Joinder.

L1

/11
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1.
BRIEF STATEMENT OF FACTS
This is & lawsuit alleging, as its sole cause of action, medical malpractice. Defendant Dr.
Barmnum, M.D. is a named defendant. The action is brought under NRS 41A.100(1)(a) alleging
that a foreign substance was left in Plaintiff’s hand. Nothing in the Complaint, however, alleges
that Dr. Barnum acted with the requisite oppression, fraud or malice, express or implied
necessary for Plaintiff to recover punitive damages. See NRS 42.005.
IL
LEGAL ARGUMENT
To recover punitive damages the Plaintiff must allege conduct amounting to fraud, malice
or oppression in his Complaint. Sprouse v. Wentz, 105 Nev. 597, 603, 781 P.2d 1136, 1139-1140
{1989)(“In the prayer for relief . . . Wentz did not mention punitive damages . . .[and] did not
allege any conduct amount to fraud, malice or oppression in connection with the conversion
cause of action.”). Defendant Barnum’s procedural due process and fair trial rights will be
violated in the absence of any allegations alleging oppression, fraud or malice due to insufficient
notice of such a claim. /d. Simply listing “punitive damages” in the Prayer for Relief, without
alleging any conduct on Dr. Bamum’s part that would amount to oppression, fraud or malice,
renders the prayer for punitive damages immaterial and meaningless and does not provide notice.
Based on the foregoing, Plaintiffs claim for punitive damages should be stricken,
Nevada Rule of Civil Procedure Rule 12(f) provides in relevant part:
Upon motion made by a party . . . upon the court’s own initiative at
any time, the court may order stricken from any pleading any
insufficient defense or any redundant, immaterial, impertinent, or

scandalous matter.

NRCP 12(f)(emphasis added)..

P #22098) TM:sjm
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Punitive damages are not recoverable as a matter of right. A plaintiff must establish that
the “defendant is guilty of oppression, fraud or malice, express or implied by clear and
convincing evidence to be awarded punitive damages. See NRS 42.005. The Nevada Revised
Statutes define the foregoing terms as follows:

1. “Conscious disregard” means the knowledge of the probable
harmful consequences of a wrongful act and a willful and
deliberate failure to act to avoid those consequences.

2. “Fraud™ means an intentional misrepresentation, deception or
concealment of a material fact known to the person with the intent
to deprive another person of his or her rights or property or to
otherwise injure another person.

3. “Malice, express or implied” means conduct which is
intended to injure a person or despicable conduct which is engaged
in with a conscious disregard of the rights or safety of others,

4. “Oppression” means despicable conduct that subjects a person
to cruel and unjust hardship with conscious disregard of the rights
of the person.

See NRS 42.001.

The Nevada Supreme Court has held that a defendant’s “unconscionable irresponsibility”
does not warrant the recovery of punitive damages. See Maduike v. Agency-Rent-Car, 114 Nev.
1, 5, 953 P.2d 24, 26 (2008), citing, First Interstate Bank v. Jafbros Aute Body, 106 Nev. 54, 57,
787 P.2d 765, 767 (1990)(Without substantial evidence of oppression, fraud or malice, express
or implied, punitive damages are not recoverable, even if the defendant acted with
unconscicnable irresponsibility).

Simply stated, Plaintiff’s complaint does not allege any facts or even infer what Dr.

Barnum did or did not do that would justify the imposition of punitive damages. The only

allegation referring to Dr. Barnum is a global allegation made by Plaintiff wherein he alleges that

3 #22098/ DIM:sjm
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ail named defendants are collectively neeligont for the allegedly retmned foreign oblect in his loft

hand;

Plaintiff Peck aleges that the Defendants’ {sie) commmitted medical
snalpractice by devisting fom the sccepted standard of e or
proctice by “leaving a forelgn subsidnee in M Feek™s hand” (sic)
WRS A TO0{Dadres ipsa i-r'w'zuiiur doctriney lepudly  consing
injury suffored by Plaintiff.  Feswnder v Admdrand, 108 Nev,
S63, 843 P24 354 (19920

See Complaint wt 95 There are no facts atlegs D, Baroum. acted with fraud, modce or
sppression.  Conseguently, 1h o worst case seenario, D, Bamom s alleped to have acted
négliyently. Negligent behavior, withouwt evidenve of Paud, madive and uppression dogy not
gupport a claim punitive damages.
1H.
COMCLUSTON
Rased on the foregoing, the Cowrt should sirike Plaintifls claim tor punitive damages,
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CERTIFICATE OF SERVICE AND MATLING

e simAesei crmd e o e _
The undersigned horehy certifies st on the CHay of July, 2015, the farpoing

s

- DEFENDANT MICHARL D, BARNUM, ML1,S JOINDER TO DEFENDANT DAVID R,

ZIPF, LIS MOTION TO STRIKE PUNITIVE DAMAGES was served on the foltowing

i by Blectronic Serviey v Al parties on the Wisnet Surtice List, addressed as follows:

Arthur W, Tuverson, Fag.
Thowmas ®. Slezak, Jr., Esu.
Law Offices of Arthar W, Tuverson
T West Lake Mead Boulevard, Suite 870
Las Vegas, NY 89128
Axtorney fir Defendant

Dhewvicd K. Zigf, ML

The foregoing DEFENDANT MICHAEL D, BARNUM, MBS JOINDER TO
DEFERDANT DAVID R. ZIPF, M.IV'S MOTION TO STRIKE PUNITIVE DAMAGES

was aiso seeved by Fiest Ulass Mal, by plaving same i a staiod envelope ypon which frse

Fooluss postage was prepaid T Las Vegax, Neveds, wddressed g thiltows:

Frank M. feck, #37100
HDSP Bex 650
Toadian Spring
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AFFIRMATION
Pursuaat to NRS, J3VB.G30

The undersigned does horeby altiom that ihe precedin DEFENDANT MICHAERL D
BARNUM, MDJS JOINDER 1O DEFENDANT DAVID R, ZIPE, M8 MOTHON TO
STRIKE PUNITIVE DAMAGES #iled tn District Court Case No, A- 147084470
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1. For the administration of o public program or for un spplicanon for

i a federal or staie grant,

o s
DATER this 3 day of July, 2815

ALVERSON, TAYLOR,

Nevada Rar o, 002547

R, DOUGEAS KURDAIEL, ESQ.

Kevada Bar Mo, 004858

7401 West Charleston Boulavard

Las Vegas, NV O §3 1718

FO2-384-7000
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Michae! . Barau, M
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CLERK OF THE COURT

ROPP

ARTHUR W, TUVERSON, ESQ.

Nevada Staie Bar No. 005156

DANIELLE WCOODRUM, ESQ.

Nevada State Bar No. 012902

LAW OFFICES OF ARTHUR W. TUVERSON
A Limited Liability Partnership

Including Protessional Corporations

7201 West Lake Mead Boulevard, Suite 570
Las Vegas, Nevada 89128

Telephone; (702) 631-7855

Facsimile: (702} 631-5777
dwoodrum@awilawoffice.com

Attorney for Defendant DAVID R, ZIPF, M.D.

DISTRICT COURT
CLARK COUNTY, NEVADA
FRANK M. PECK, CASE NO.: A-14-708447-C
DEPT.NO.: 1
Plaintiff,
V.
DEFENDANT DAVID R. ZIPF, M.D.}S -
VALLEY HOSPITAL MEDICAL CENTER, REPLY TO PLAINTIFE’S OPPOSITION
et al., DAVID R. ZIPF, M.D., MICHAEL D. TO MOTION FOR JUDGMENT ON THE
BARNUM, M.I}., JOHN DOEST -V, PLEADINGS
Defendants. IHearing Date: 7/22/15

COMES NOW, Defendant DAVID R. ZIPF, M.D., by and through his attorneys, the
LAW OFFICES OF ARTHUR W. TUVERSON, LLP, and hereby submits the following Repiy to
Plaintiff’s Opposition to Motion for Judgment on the Pleadings.

This Reply is made based upon the attached Memorandum of Points & Authoritics, the
papers and pleadings on file, and any evidence and/or argument that may be taken at the time for

hearing on this matter.

DATED: Julvi b, 2015 LAW OTHCE OF ARTHUR W, TUVERSON

W/ Ve /

DANIELL WOG ESQ s
Nevada Sidie Bar No. 012902
est Lake Mead Boulevard, Suite 570
Las Vegas, Nevada 89128
{702y 631-7855
Attornevs for Defendant DAVID R, ZIPF. M.D.
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MEMORANDUM OF POINTS & AUTHORITIES

L INTRODUCTION

In his Opposition to David Zipf, M.D.’s Motion for Judgment on the Plcadings, Plaintiff’
concedes that he did not attach an expert affidavit supporting the allegations in his Complaint,
Nevertheless, Plaintiff erroncously confends that he was not required to do so because the res
ipsa loguitur exceplion embodied in NRS 41A.100 o the expert affidavit is applicable.
However, in his Complaint, he has failed to plcad facts to support his contention that the res ipsa
loguitur exccption applies. Specifically, Plaintiff has not alleged that a foreign object was
unintentionally lefl inside his bedy during a surgical procedure.

As an attempt to save his Complaint, Plaintiff alleges new facts in his Opposition.
However, when ruling on a motion for judgment on the pleadings, the Court must only consider
the pleadings and the documents referenced therein. Thus, the Court may not consider the new,
confradictory facts that Plaintiff now alleges. Because Plaintiff has failed to plead facts in his
Complaint that would invoke the res ipsa logquitur exception to the expert affidavit requirement,
he was required to attach to his Complainl a supporting expert affidavil. His failure to do so
renders his Complaint veid ab initio and the Court must dismiss it as @ matter of law.

IL LEGAL ARUGMENT

A. PLAINTIFF’S ALLEGATIONS ARE NOT SUPPORTED EXPERT OPINION

AND FAIL TO MEET THE MINIMUM PLEADING THRESHOLD OF NRS
41A.071 AND MUST BE DISMISSED.

In his Opposifion, Plaintiff erroncously argues that this case “falls squarely under
Nevada’s res ipsa loguitur statute NRS 41A.100,” and therefore does not require a supporting
affidavit from an expert pursuant to NRE 41 A 071, Despite his assertions that NRS 41A.100 is
applicable, Plaintiff does not once cite to NRS 41A,100. Instead, Plaintiff cites to a legal treatise
describing the general doctrine of res ipsa loguitur, Plaintiff fails to acknowledge that in medical
malpractice cases in Nevada, the res ipsa loguitur doctrine is codified and only applies in a few,
seleet scenarios. NES 41A.100{1){a) states, in pertinent part:

Liability for personal injury or death is not imposed upon any

provider of medical care based on alleged negligence in the
performance of that care unless evidence consisting of expert

Page2of 6
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medical tcstimony, matcrial from recognized medical texts or
treatises or the regulations of the licensed medical facility wherein
the alleged negligence occurrcd is presented to demonstrate the
alleged deviation from the accepted standard of cate in the specific
circumstances of the case and to prove causation of the alleged
personal injury or death, except that such evidence is not required
and a rebuttable presumption that the personal injury or death was
caused by negligence arises where evidence is presented that the
personal injury or death occurred in any one or more of the
following circumstances:

{a) A foreign substance other than medication or a prosthetic
device was unintentionally left within the body of a patient
following surgery.

As Defendant Dr. Zipf explained in his Motion for Judgment on the Pleadings, NRS
41A.100{1 ¥a) does not apply here because Plamntift does not allege that he underwent a surgical
procedure where a foreign object was unintentionally left in his body. In fact, Plaintiff does not
allege that he underwent a surgical procedure at all. Instead, Plaintiff alleges that an IV guide or
catheter was left in his hand. The tvpicz] foreign object, res ipsa loguitur case involves a
situation where me&ical equipment, such as a sponge or needle, is used\during the course of a

surgical procedure and inadvertently left within the patient's body during the course of that same

surgical probcdum. See e.g., Szvdel v. Markman, 121 Nev. 453, 117 P.3d 200 (2005); Fierle v.

Perez, 125 Nev. 728, 215 P.3d 906 (2009) (finding that a necdle left within a patient's breast
during a breast procedure invoked the doctrine of res ipsa logquitur). Res ipsa loquitur docs not
apply to a situation where a medical device was intentionally left within the patient to serve a
medical purposc, such as in this case. If the forcign substance was an IV needle guide, as
Plaintiff now alleges, it would have been intentionally left in Plaintiffs hand for the
administration of IV medications, This differs markedly from a situation where a foreign object
is unintentionally Ieft in a patient during surgery.

It may be true that the allcgedly retained IV guide was not intended fo be left in Plaintiff

indefinitely and was to bc removed at a fater date. However, as to Dr. Zipf, there is no claim that

Dr. Zipfl placed any object whatsoever inside the Plaintiff’s hand during his hospital at Valley
Hospital, This is distinctly different than the factual situation set forth in the Szydel case and the

requirements of NRS 41A.100(1)a). Thus, the res ipsa logquitur exceplion to the affidavit

Pagc 3 of 6
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requirernent is inapplicable in this case.

Because NRS 41A,100(1)(a) is inapplicable, Plaintiff was required to attach the affidavit
of an expert to his Complaint which supported the allegations therein. Plaintiff concedes that he
failed to do so. Thus, s Complainl is veid ab initio, Szydel v. Markman, 121 Nev, 453, 117
P.3d 200 (2005); Fierle v. Perez. 125 Nev. 728§, 219 P.3d 906 (2009). Moreover, any argument
by Plaintiff that he i3 excused from doing so because of his status as an inmate, is unfounded.

See e Kinford v, Bannister, 2012 WL 6627995 (D. Nev. 2012) (holding that Nevada state

prisoner who brought an medical malpractice action was required to file an expert affidavit in a
case where he alleged a physician failed to remove hardware that had previously been implanted
during surgery).

B. PLAINTIFF’S ALLEGATIONS OF MEDICAL MALPRACTICE ARE NOT

SUPPORTED BY COMPETENT EXPERT OPINION AND FAIL 1O
MEET THE MINIMUM PLEADING THRESHOLD OF NRS 41A.071 AND
MUST BE DISMISSED.

In hig Opposition, Plaintiff Hists facts that directly contradict his Complaint. For instance,
Plaintiff now allcges that the foreign object allegedly left in his hand was a plastic IV guide that
would not show up on an x-ray. However, in his Complaint, Plaintiff states the following: “On
March 8th, 2014, an x-ray techmician employcd by Desert Radiology took (3) x-rays of Mr.
Peck’s left hand that clearly showed an object in Mr, Peck’s left hand.” (Compl. q5.) Plainiilf
cannot .now plead new facts that directly contradict the allegations made in his Complaint to try
and save his defective Complaint.

A motion for judgment on the pleadings must be basced on the “pleadings.” See Lovelock

Lands, Inc. v. Lovelock Land & Dev. Co., 54 Nev. 1, 7 P.2d 593, 594 (1932) (“upon a motion for

judgment on the pleadings, nothing dehors the complaint or any defense thereto set up in an
answer can be taken into account in disposing of such motion, but the motion is to be determined
upon the same principles as would be a demurrer to the complaint upon the same ground™).
NRCP 12(c) itself expressly recognizes only matters in the pleadings should be considered.
However, “the court may take into account matters of public record, orders, items present in the

record of the case, and any exhibits attached to the complaint when ruling on a motion to dismiss

Page d of 6

220




{NCLUDING PROFESSION AL CORPORATIONS

LAW OFFICES OF ARTHUR W, TUVERSON
A LIMITED LIZBILITY PARTHERSHIP
7201 WesT Lave Mean Bou EvarD, Surme 570

1AG YEGAS, HEVADA 89128
TELERHONE (702) 631-7855

LB - - T 7 T N 7 e

[ N e e e e T - T S U U T WY
L - 7 . N - ¥ N S e )

22

24
25
26
27
28

for failure to state a claim upon which relief can be granted.” Breliant v. Preferred Equities

Corp., 109 Nev. 842, 847, 858 P.2d 1258, 1261 {1993). Thus, the Court is limited to the facts
alleged in Plaintiff s complaint and the documents relied on therein to support it.

As explained in Dr. Zipf’s Motion for Judgment on the Pleadings, in his Complaint
Plaintiff claimed the x-rays taken on March 8, 2014 confirmed the presence of the foreign object.
Now ihat Plaintiff claims thal the x-rays support his conlention that a foreign object was left in
his hand is demonstrably false, Plaintiff attempts to add new facts in his Opposition to support his
claim. For instance, Plaintiff now alleges that a nurse fold him that an 1V guidc was left in his
hand, Plaintif further alleges thal the IV guide was plastic would not show up on xuréy' even
though he claimed in his Ccmiplain‘t that the x-rays confirmed the presence of a foreign object.
Plaintiff cannot now plead new facts to try and save his Complaint. When ruling on this motion
the Court must only consider the facts that PlaintifT has pled in his Complaint and the documents
Plaintiff referenced or incorporated into his Complaint. In doing so, it is clear that Plaintif("s
Complaint fails as a matter of law and must be dismissed.

mi. CONCLUSION

Based upon the forgoing poinis and authorities, Delendanis respectfully requests this
Court dismiss Plaintiff's Complaint as a matier of law. 7

DATED: Julyf5 | 2015 LAW OFFICES OF ARTHUR W, TUVERSON

\Ievada Slate Bar No. 012902

7201 West Lake Mead Boulevard, Suite 570

Las Vegas, Nevada 89128

{702y B31.7855

Attornevs for Defendant DAVID R. ZIPF, M.D.
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CERTIFICATE OF SERVICE ‘
Pursuant to NRCP 5(b), I certify that T am an cmployce of thc LAW OFFICES OF
ARTHUR W. TUVERSON, and thal on ihis _{__6_;__3/;;3/ of July, 2015, I served a copy of
DEFENDANT DAVID R. ZIPF, M.D.’S REPLY TO PLAINTIFF’S OPPOSITION TO
MOTION FOR JUDGMENT ON THE PLEADINGS as follows:
By placing same Lo be deposited for mailing in the United States Mail, in a scaled
envelope upon which first class postage was prepaid in Las Vegas, Nevada: and/or

Frank M. Peck, #57106
1IDSP Box 650

Indian Springs, NV 89070
Plaintiff Pro Per

X By Electronic Service through Gighth Judicial District Court to;

David J. Mortensen, Esq.

ALVERSON TAYLOR MORTENSEN &
SANDERS

7401 W. Charleston Blvd.

Las Vegas, NV 89117

Facsimile (702) 383-7000
elilef@alversentayior.com
dmortensen/malversontavior.com
dkurdudeldal versonstavlor.com
smasiaizialversontavlor.com

Attorneys for Defondant Michact 1. Barimum, M.D.

¥ An employee of the
LAW OFFICES OF ARTHUR W. TUVERSON
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RPLY Q%“ i; W
ALVERSON, TAYLOR, MORTENSEN & SANDERS
DAVID J. MORTENSEN, ESQ.
Nevada Bar No. 002547
R. DOUGLAS KURDZIEL, ESQ.
Nevada Bar No. 004658
7401 West Charleston Boulevard
Las Vegas, NV 89117-1401
702-384-7000
702-385-7000 (fax)
E-File: efile@alversontaylor.com
Attorneys for DEFENDANT
Michael D. Barnum, M.D.

CLERK OF THE GOURT

DISTRICT COURT
CLARK COUNTY,NEVADA

CASE NO:  A-14-708447-C
DEPT NO: I

FRANK M. PECK,

Plaintiff,
REPLY TO PLAINTIFF’S

Vs, OPPOSITION TO DEFENDANT
BARNUM'S JOINDER TO DR.
VALLEY HOSPITAL MEDICAL CENTER, et al., | ZIPF*S MOTION FOR JUDGMENT
DAVID R. ZIPF, M.D., MICHAEL D. BARNUM, | ON THE PLEADINGS

M.D., JOHN DOES [ -V,
Date of Hearing: July 22, 2015
Defendants. Time of Hearing: 9:00 a.m.

Defendant Dr. Barnum (“Barnum’™) response to Plaintiff™s failure to file an Opposition to
Defendant Barnum’s Joinder Dr. Zipf's Motion for Judgment on the Pleadings:
MEMORANDUM OF POINTS AND AUTHORITIES
L
INTRODUCTION
Defendant Barnum filed his Joinder to Dr, Zipf’s Motion for Judgment on the Pleadings
on July 2, 2015, See Defendant Barnum’s Joinder to Dr. Zipf’s Motion for Judgment on the

1 H22098/ DIv:

223




ALVERSON, TAYLOR, MORTENSEN & SANDERS

LAWYERS
7401 WEST CHARLESTON BOULEVARD

LAS VEGAS, NEVADA 89517-1481

{702} 3357000

R~ - - T L - T

NMNMNMMNM-—JM-—‘———HH—H
- T L = O I N Y T - B - - B B = TR V. B S ]

Pleadings. Plaintiff was mailed a copy of the pleading through the U.S. Mail. /d Plaintiff's
Opposition was should have been served on Defendant Barnum on July 13, 2015. See EJIDCR
2.20{e). Plaintiff has failed to file an Opposition. The Nevada Supreme Court has held that an
opposing party’s failure to oppose a motion is an admission that the motion is meritorious. See
King v. Cartlidge, 121 Nev. 926, 928, 124 P.3d 1161, 1162 (2005}, citing, Nye County v. Washoe
Medical Center, 108 Nev. 896, 899-900, 839 P.2d 1312, 1314-15 (1992){affirming district
court’s decision granting Plaintilf’s unopposed motion for summary judgment); see also Walls v,
Brewster, 112 Nev. 175, 178, 912 P.2d 261, 263 (1996)district court acted properly in
construing Plaintiff’s failure to respond to motion to dismiss as admission that the motion was
meritorious). Therefore, the court should grant Defendant Barmum’s Joinder because it is an
unopposed motion that should be deemed to be meritorious.

Defendant Barnum assumes that if Plaintiff had filed an Opposition to his Joinder, which he
did not, Plaintiff would have raised the same arguments he raised in Opposition to Dr. Zipf's
Motion for Judgment on the Pleadings. In an exercise of caution, Defendant Barnum reply’s to

the Opposition to Dr. Zipfs Motion for Judgment on the Pleadings.

H.
LEGAL ARGUMENT

A. DEFENDANT BARNUM'S JOINDER TO DR. ZIPF'S MOTION FOR
JUDGMENT ON THE PLEADINGS SHOULD BE GRANTED BECAUSE
PLAINTIFF’S OPPOSITION FAILS TO EXTABLISH HOW HIS COMPLAINT
MEETS THE MINIMUM STANDARDS FOR PLEADING RES ISPS LOQUITUR
UNDER NRS 49A.1060

Plaintiff incorrectly informs this court that his pleading “fits squarely under Nevada’s res

ipsa loguitur statute NRS 41A.100 which does not require expert testimony at trial,”  See

Plaintiff’s Opposition at 3. Plaintiff is woefully misinformed. Plaintiff compounds his mistake

2 H22008/ DIM:
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11} by then informing the court about common law res ipsa loquitur claims. Plaintiff fails to grasp
21t that NRS 41A.100 creates a statutory version of res ipsa loquitur and replaced common law res
35 . . . .
[ ipsa claims for medical malpractice.
4
NRS 41A.100 provides in relevant part:
5
6 Liability for personal injury or death is not imposed upon any
medical provider of medical care based on alleged negligence in
7 the performance of that care unless evidence consisting of expert
medical testimony, material from recognized medical texts or
8 treatises or other regulations of the licensed medical facility
wherein the alleged negligence occurred is presented to
9 demonstrate the alleged deviation from the accepted standard of
10 care in the specific circumstances of the case and to prove
causation of the alleged personal injury or death, except that such
1 evidence is not required and a rebuttable presumption that the
personal injury or death was caused by negligence arises where
12 evidence is presented that the personal injury or death occurred in
3 any one or more of the following circumstances:
1
14 (a) A foreign substance other than medication or a prosthetic
devise was unintentionally left within the body of a patient
15 following surgery.
16 || See NRS 41A.100 (a) (emphasis added).
17 Nothing in PlaintifPs Opposition addresses the conspicuously absent threshold
18 requirements missing in Plaintiff’s Complaint. Simply stated. PlaintifT has failed to allege in his
19
Complaint or produce any evidence in his Opposition that the foreign substance allegedly left in
20
’1 his hand was either left unintentionally and was lefl during surgery.
79 Plaintiff’s reliance on his belief that the burden shifits to Barnum to produce evidence that
21| will refute the presumption of negligence is misplaced. Plaintiff is missing the point. He alleged
24 || Nevada’s statutory res ipsa loguitur claim for medical malpractice, and not a common law
25 “ variety of res ipsa. See Complaint; see also NRS 41A.100 (a). Threshold requirements have not
26 been alleged. Therefore, his Complaint fails as a matter of law.
27
28
3 #22008/ DIM:
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To this end, Plaintiff’s only option to resurrect his Complaint is by alleging Dr. Barnum
was negligent, which is a nonstarter because to have a valid claim Plaintiff needed to attach an
expert’s affidavit to the Complaint. See NRS 41A.100. Plaintiff admits, however. that he did
not attach an expert’s affidavit to his Complaint. Even if Plaintiff’s Complaint is viewed as a
negligence claim for medical malpractice, it is void ab initiv under Nevada law.  See Szydef v,
Markman, 121 Nev. 453, 117 P.3d 200 (2005). Therefore, Barnum’s Joinder should be granted
and Plaintif’s Complaint should be dismissed.

B. THE COURT SHOULD DISREGARD PLAINTIFF'S ATTEMPT TO CHANGE
THE FACTS HE ALLEGED IN HIS COMPLAINT TO SUIT HIS CURRENT
NEEDS

Plaintiff, faced with the reality that the X-rays he maintained in his Complaint were proof

positive that a foreign substance was left in his hand, now contradicts the allegations he raised in
his Complaint by alleging that the foreign substance is probably a plastic needle guide. Mr. Peck
bases this conclusion on a hearsay statement allepedly made by Nurse Brenda and not
admissible. Moreover, Plaintiff then makes the unsupported statement that “[n]eedle guides are
plastic and do not show up on an x-ray.” This statement should be discounted because there is
no basis for the court judge the validity of the statement. Simply stated, at best it is an opinion of
a lay witness with no specialized knowledge. For Plaintiff’s statement to be even be considered
by the court, an expert’s opinion on the matter of whether a plastic foreigh substance would be
revealed by an X-ray. Similarly, Plaintiff's unsupported opinion that “{t]he only object ruled out

by the X-rays is a medical surgical needle” should be summarily disregarded for the same

reasons.

4 BX2098/ 1M
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. A Motion for Judgment On the Pleadings Is Based On The Facts Plead In the Complaint
Plaintiff is grasping at straws by asserting his unsupported “red herring” arguments

concerning what could and/or could not be seen in an X-ray. The critical fact for the court to
keep in focus is contained in Y5 of the Plaintiff’s Complaint. Plaintiff alleged:

On March 8, 2014 an X-Ray technition (sic) cmployed by Desert

Radiology took (3) X-Rays of Mr. Peck’s leli hand that clearly

showed an object in Mr. Peck’s left hand.
See Complaint at 9 (emphasis added). Plaintiff"s entire argument conceming the alleged plastic
needle guide lacks merit because it is not a fact contained in the original pleading. is not a fact
supported by a proper expert who has the skill, expertise, education and experience to make such
statements and thee underlying basis for Mr. Peck’s newest position is based on inadmissible
hearsay from Nurse Brenda. Plaintiff’s statement in his attached Affidavit that “[a]ll assertions
in the attached Opposition are true based on my personal knowledge and information believed to
be true” is not sufficient to replace expert testimony as to what could be seen in an X-ray. Based
on the foregoing, Mr. Peck’s attempt to introduce new fucts into the argument should be

summarily denied by this court.

2. PlaintifPs Plastic Guide Argument Does Not Resurrect the Fact That e Has Not
Properly Plead Res Ipsa Loquitur, Pursuant to NRS 41 A.100.

Plaintiff’s attempt to raise a “red herring” concerning whether the X-Ray would have

shown a plastic guide line in retained in Plaintiff’s hand does not affect in anyway the basis for
Dr. Zipf’s Motion for Judgment on the Pleadings and Dr. Barnum’s Joinder thereto. Plaintiff has
produced no evidence 1o establish that the foreign object allegedly retained in his hand was
unintentionally retained during surgery. As such Defendant Barnum's Joinder to Dr. Zipf's

Motion for Judgment on the Pleadings should be granted.

5 H22098/ 1IM:
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L
CONCLUSION

Based on the foregoing, Defendant Barnum'’s Joinder shouid be granted.

H—

DATED this___| /_day of July, 2015.

ALVERSON, TAYLOR,
MORTENSEN & SANDERS

7L

DAVID I. TENSEN, so

Nevada Bar NoX)i25

R. DOUGLAS KURDZIEL. ESQ.

Nevada Bar No. 004658

7401 W. Charleston Boulevard

Las Vegas, NV 89117-1401

702-384-7000

E-File: efile@alversontaylor.com

Attorneys for DEFENDANT
Michael D. Barnum, M.D.
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CERTIFICATE OF SERVICE AND MAILING

The undersigned hereby certifies that on thefﬁ day ol'July, 20135, the forgoing REPLY
TO PLAINTIFF’S OPPOSITION TO DEFENDANT BARNUM'S JOINDER TO DR.
ZIPF'S MOTION FOR JUDGMENT ON THE PLEADINGS was served on the following
by Electronic Service to All parties on the Wiznet Service Lisl. addressed as follows:

Arthur W. Tuverson, Esq.
Thomas R. Slezak, Jr., Esq.
Law Offices of Arthur W. Tuverson
7201 West Lake Mead Boulevard, Suite 570
Las Vegas, NV 89128
Attorney for Defendant
David R. Zipf, M.D.

The foregoing REPLY TO PLAINTIFF'S OPPOSITION TO DEFENDANT
BARNUM’S JOINDER TO DR. ZIPF'S MOTION FOR JUDGMENT ON THE
PLEADINGS was also served by First Class Mail, by placing same in a sealed envelope upon
which first class postage was prepaid in Las Vegas, Nevada, addressed as follows:

Frank M. Peck, #57106
HDSP Box 650

Indian Springs, NV 89070
Plaintiff Pro Per

%f//gﬂﬁ%ﬁf&&%

~"An Etaployee of Alverson, Taylor,
Mortensen & Sanders
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AFFIRMATION
Pursuant te N.R.S. 239B.030

The undersigned does hereby affirm that the preceding REPLY TO PLAINTIFF'S
OPPOSITION TO DEFENDANT BARNUM'S JOINDER TO DR. ZIPF’S MOTION FOR
JUDGMENT ON THE PLEADINGS filed in District Court Case No. A-14-708447-C,

_X_  Does not contain the social security number of any person.
~-OR-
__ Contains the social security number of a person as required by:
A. A specific state or federal law, to wit:
[Insert specific law]
-Or-

B. For the administration of a public program or for an application for

1/afederal or state grant.

¥
DATED this {7 day of July, 2015.

ALVERSON, TAYLOR,
MORTENSEN & SANDERS

AVID J. R’(‘ENSE&,ESQ.
evada Bar Np. 0
R. DOUGLAS\KURDZIEL, ESQ.
Nevada Bar No. 004658
7401 West Charleston Boulevard
Las Vegas, NV §9117-1401
702-384-7000
702-385-7000 (fax)
E-File: efile@alversontaylor.com
Attorneys for DEFENDANT
Michael D. Barnum, M.D,

nidavid.grphelients\ 22098 pleadingst  REPLY TO PLAINTIFF'S OPFOSITION TO DEFENDANT BARNUM S JOINDER TO DR, ZIPF™S
MOTION FOR JUDGMENT ON THE PLEADINGS.docx
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IN THE SUPREME COURT OF THE STATE OF NEVADA

Electronically Filed
Nov 23 2015 08:52 a.m.
Tracie K. Lindeman
FRANK MILFORD PECK, Clerk of Supreme Court

Appellant(s), Case No: A708447
Vs, Docket No: 68664

VALLEY HOSPITAL MEDICAL

CENTER; DAVID R. ZIPF, M.D.; AND

MICHAEL D. BARNUM, M.D.,
Respondent(s),

RECORD ON APPEAL
VOLUME

ATTORNEY FOR APPELLANT ATTORNEY FOR RESPONDENT
FRANK M. PECK #57106, KIRILL V. MIKHAYLOV, ESQ.
PROPER PERSON 1160 N. TOWN CENTER DR., STE. 200
P.O. BOX 650 LAS VEGAS, NV 89144

INDIAN SPRINGS, NV 89070

Docket 68664 Document 2015-35684



A708447

FRANK PECK vs. VALLEY HOSPITAL MEDICAL CENTER

INDE X
VOLUME: PAGE NUMBER:
1 1-240

2 241 - 262



A-14-708447-C

VOL

DATE

12/03/2014

12/03/2014

02/10/2015

03/10/2015

08/18/2015

11/21/2015

10/29/2015

12/15/2014

12/15/2014

06/17/2015

02/09/2015

06/25/2015

07/15/2015

02/12/2015

02/12/2015

07/02/2015

Frank Peck, Plaintiff(s)
vs.

Valley Hospital Medical Center, Defendant (s)

I NDEX

PLEADING

AFFIDAVIT OF SERVICE

AFFIDAVIT OF SERVICE

AFFIDAVIT OF SERVICE

ARBITRATION FILE

CASE APPEAL STATEMENT

CERTIFICATION OF COPY AND TRANSMITTAL OF RECORD
CIVIL ORDER TO STATISTICALLY CLOSE CASE

DEFENDANT DAVID R. ZIPF, M.D."S ANSWER TO PLAINTIFF'S
COMPLAINT

DEFENDANT DAVID R. ZIPF, M.D.'S DEMAND FOR JURY
TRIAL

DEFENDANT DAVID R. ZIPF, M.D."S MOTION FOR
JUDGMENT ON THE PLEADINGS AND SUPPORTING
AFFIDAVIT OF DANIELLE WOODRUM, ESQ.

DEFENDANT DAVID R. ZIPF, M.D."S MOTION TO RE-TITLE
ON AN ORDER SHORTENING TIME

DEFENDANT DAVID R. ZIPF, M.D."S MOTION TO STRIKE
PUNITIVE DAMAGES

DEFENDANT DAVID R. ZIPF, M.D.'S REPLY TO PLAINTIFE'S
OPPOSITION TO MOTION FOR JUDGMENT ON THE
PLEADINGS

DEFENDANT MICHAEL D. BARNUM, M.D.'S ANSWER TO
PLAINTIFEF'S COMPLAINT

DEFENDANT MICHAEL D. BARNUM, M.D.'S DEMAND FOR
JURY TRIAL

DEFENDANT MICHAEL D. BARNUM, M.D.'S JOINDER TO
DEFENDANT DAVID R. ZIPF, M.D.'S MOTION FOR
JUDGMENT ON THE PLEADINGS

PAGE
NUMBER :

13-17
18-22
51-355
109 - 110

255 - 256

257 - 257

26 - 32

35-36

153 - 174

37-50

181 - 186

217-222

56 - 65

66 - 69

199 - 205



A-14-708447-C

VOL

DATE

02/17/2015

07/02/2015

04/01/2015

03/02/2015

03/02/2015

11/21/2015

12/05/2014

06/18/2015

12/15/2014

02/12/2015

07/21/2015

Frank Peck, Plaintiff(s)
vs.

Valley Hospital Medical Center, Defendant (s)

I NDEX

PLEADING

DEFENDANT MICHAEL D. BARNUM, M.D.'S JOINDER TO
DEFENDANT DAVID R. ZIPF, M.D."S MOTION TO RE-TITLE
ON AN ORDER SHORTENING TIME

DEFENDANT MICHAEL D. BARNUM, M.D.'S JOINDER TO
DEFENDANT DAVID R. ZIPF, M.D."S MOTION TO STRIKE
PUNITIVE DAMAGES CLAIM

DEFENDANT VALLEY HEALTH SYSTEM, LLC D/B/A
VALLEY HOSPITAL MEDICAL CENTER'S REPLY BRIEF IN
SUPPORT OF ITS MOTION TO QUASH SERVICE OF
PLAINTIFF'S COMPLAINT FOR FAILURE TO SATISFY NRCP
4(D) AND TO DISMISS PLAINTIFF'S COMPLAINT PURSUANT
TO NRCP(4)(I) FOR FAILURE TO TIMELY SERVE
(DEFENDANT APPEARING SPECIFICALLY FOR THE LIMITED
PURPOSE OF THIS MOTION)

DEFENDANT VALLEY HOSPITAL MEDICAL CENTER'S
INITIAL. APPEARANCE FEE DISCLOSURE (DEFENDANT
APPEARING SPECIFICALLY FOR THE LIMITED PURPOSE OF
DEFENDANT VALLEY HOSPITAL'S MOTION TO QUASH
SERVICE OF PLAINTIFF'S COMPLAINT PURSUANT TO
NRCP(4)(I) FOR FAILURE TO TIMELY SERVE)

DEFENDANT VALLEY HOSPITAL MEDICAL CENTER'S
MOTION TO QUASH SERVICE OF PLAINTIFF'S COMPLAINT
FOR FAILURE TO SATISFY NRCP 4(D) AND TO DISMISS
PLAINTIFF'S COMPLAINT PURSUANT TO NRCP (4)(I) FOR
FAILURE TO TIMELY SERVICE (DEFENDANT APPEARING
SPECIFICALLY FOR THE LIMITED PURPOSE OF THIS
MOTION)

DISTRICT COURT MINUTES

EX PARTE MOTION FOR SUBPOENA

FEE DISCLOSURE

INITIAL APPEARANCE FEE DISCLOSURE
INITIAL APPEARANCE FEE DISCLOSURE

JOINDER OF OPPOSITIONS ALREADY ON FILE TO
2

PAGE
NUMBER :

74 -77

206- 211

133 - 144

101 - 103

83 -100

258 - 262

23-125

175-176

33-34

70-173

231 - 236
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DATE

09/19/2014
03/16/2015

04/28/2015

03/17/2015

07/29/2015

08/17/2015

03/03/2015

04/21/2015

08/06/2015

08/06/2015

06/18/2015

07/09/2015

03/16/2015

06/26/2015

Frank Peck, Plaintiff(s)
vs.

Valley Hospital Medical Center, Defendant (s)

I NDEX

PLEADING

DEFENDANT MICHAEL D BARNUM'S JOINDER TO
DEFENDANT DAVID R. ZIPF'S MOTION FOR JUDGEMENT ON
THE PLEADINGS AND MOTION TO STRIKE PUNITIVE
DAMAGES

MOTION TO PROCEED IN FORMA PAUPERIS (SEALED)
NOT FOUND AFFIDAVIT

NOTICE OF AND MOTION FOR MEET AND CONFIR
TELECONFERENCE NRCP RULE 16.1(B)

NOTICE OF AND MOTION FOR SUBPOENAS NRS 174.335

NOTICE OF AND MOTION FOR TELECONFRENCE OR
AUDIOVISUAL APPEARANCE (AUDIOVISUAL
TRANSMISSION EQUIPMENT APPEARANCE)

NOTICE OF APPEAL

NOTICE OF ENTRY OF ORDER
NOTICE OF ENTRY OF ORDER
NOTICE OF ENTRY OF ORDER

NOTICE OF ENTRY OF ORDER GRANTING DEFENDANT
MICHAEL D. BARNUM, M.D.'S JOINDER TO DEFENDANT
DAVID R. ZIPF, M.D.'S MOTION FOR JUDGMENT ON THE
PLEADINGS

NOTICE OF MOTION

OPPOSITION TO DAVID R ZIPF MD'S MOTION TO STRIKE
PUNITIVE DAMAGES

OPPOSITION TO DEFENDANT VALLEY HOSPITAL MEDICAL
CENTER'S MOTION TO QUASH SERVICE OF PLAINTIFF'S
COMPLAINT FOR FAILURE TO SATISFY NRCP 4(D) AND TO
DISMISS PLAINTIFF'S COMPLAINT PURSUANT TO NRCP 4(I)
FOR FAILURE TO TIMELY SERVE

OPPOSITION TO DEFENDANT'S DAVID R. ZIPF MD'S MOTION
FOR JUDGEMENT ON THE PLEADINGS

3

PAGE
NUMBER :

1-6

127 - 127

151 -152

128 - 132

237 - 240

253 - 254

104 - 108

147 - 150

243 - 246

247 - 252

177 - 180

212-216

111-126

187 - 198
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DATE

03/02/2015

08/04/2015

10/13/2014

04/16/2015

07/17/2015

02/18/2015

10/13/2014

Frank Peck, Plaintiff(s)
vs.
Valley Hospital Medical Center, Defendant (s)

I NDEX
PAGE
PLEADING NUMBER :
ORDER 81 - 82
ORDER 241 - 242
ORDER (SEALED) 7-7

ORDER GRANTING DEFENDANT VALLEY HEALTH SYSTEM, 145 - 146
LLC I/B/A VALLEY HOSPITAL MEDICAL CENTER'S MOTION

TO QUASH SERVICE OF PLAINTIFF'S COMPLAINT FOR

FAILURE TO SATISFY NRCP 4(D) AND TO DISMISS

PLAINTIFF'S COMPLAINT PURSUANT TO NRCP(4)(I) FOR

FAILURE TO TIMELY SERVE

REPLY TO PLAINTIFF'S OPPOSITION TO DEFENDANT 223 - 230
BARNUM'S JOINDER TO DR. ZIPF'S MOTION FOR JUDGMENT
ON THE PLEADINGS

RESPONSE TO DEFENDANT DAVID R ZIPF, MD'S MOTION TO 78 - 80
RE-TITLE ON AN ORDER SHORTENING TIME

TORT ACTION MEDICAL MALPRACTICE, NEGLIGENCE 8-12
COMPLAINT NRS 41A.100 RES IPSA LOQUITUR; JURY TRIAL
DEMANDED
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- FILED
OFFICE OF THE SHERIFF DEC 03 2014 ﬁ@
CQ?*—EH«-;._

CLARK COUNTY DETENTION
CIVIL PROCESS SECTION LERK OF COURT

CASE No. A-14-708447-C

FRANK M PECK
SHERIFF CIVIL NO.: 14007605

PLAINTIFF
Vs

DAYID R ZIPF MD
AFFIDAYIT OF SERVICE

T e T " —

DEFENDANT

STATE OF NEVADA :
58

COUNTY OF CLARK ¥
KENNETH ROSS, being first duly swom, deposcs and says: That he/she is, and was at all times hersinafler

mentioned, & duly appointed, gualified and zcting Deputy Sheriff in and for the County of Clark, Siate of Nevada, a
citizen of the Uinited States, over the age of twenty-one years and not a party to, nor inlerested in, the above eatitled

action; that on L1/17/2014, at the hour of 11:45 AM. affiant as such Deputy Sherift served a copy/copics of

SUMMONS AND COMPLAINT issucd in the sbove entitled action upon DAVID R ZIPF MD the defendant DAVID
R ZIPF M} named therein, by delivering to and leaving with said defendant DAVIT R ZIPF MD. personally, at

VALLEY HOSPITAL MEDICAL CENTER 620 SHADOW LANE LAS VEGAS, NV 89106 within the County
of Clark, State of Nevada, copy/copies of SUMMONS AND COMPLAINT

DATED: November 18, 2014.

Douglas C. Giblespie, Sherift

fore me this
ot 7/ m
e '
By: —
HROSS = ™

!

L~ ‘ . H-E
NOTARY PUBLIC in and for said County & State . e Shonit
t GATHERINE LEVY
: = NOTARY PUBLIC
A-14- 708447 —C ¥ o N?MDA
5 kS, Commission Expires: 020517

W Caftfiozto No: 01-67786-1

ADS
Allldavit of Service

i

Las Vegas, NV 89155-3220 (702) 671-5822

RECEIVER
BEC 03 204
CLERK OF THE COUP.T

PO Box 553220
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DISTRICT COURT ]
CLARK COUNTY, NEVADA = i
S =z
! \ = £
' — c
— w2 Fj
~vaul M Pk U 9
O
=
Plaintiff(s], CASENO. A-14-7 0 4P
N  DEPT.NO." "5

-v§-

‘DA\J\d’ R 21P‘P ‘MD

ey Dafendant{s)

SUMMONS - CIVIL

NOTICE! YOU HAVE BEEN SUED. THE COURT MAY DECIDE AGAINST YOU
WITHOUT YOUR BEING HEARD UNLESS YOU RESPOND WITHIN 20 DAYS.
READ THE INFORMATION BELOW.

TO THE DEFENDANT(S): A civil Complaint has been filed by the Plaintiff(s) against

you for the relief set forth in the Complaint.
1. If you intend to defend this lawsuit, within 20 days after this Summons is

served on you, exclusive of the day of service, you must do the following:
* (@) File with the Clerk of this Court, whose address is shown below, a
formal written response to thq Complalnt in accordance with the rulas
of the Court, with the appropriate filing fee.
(b) Serva a copy of your response upan the attomey whose name and

address is shown balow.,

SUMM Civil.doe3/19/2010
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2. Unless you respond, your default will be entered upon application of the

Plaintiff(s) and failure to so respond will result in a judgment of default
against you for the relief demanded in the Complaint, which could resuilt in
the taking of money or property or other relief requested in the Complaint.

3. If you intend to seek the advice of an attomey in this matter, you should do
so promptly so that your response may be filed on time.

4. The State of Nevada, its political subdivisions, agencies, officers,
employees, board members, commission members and legislators each
have 45 days after service of this Summeons within which to file an Answer
ar other responsive pleading to the Complaint.

STEVEN D, GRIERSON
_ | CLERK OF GDURT | |

Subm:ﬁd/tg.’/ N 'B?' _ My,ﬂ.ﬁ’ i
- 7( e ﬂﬁ O o uNEaELSEWDme

Tk Rl sl o S

Las Vegas NV89155

Vsl imas Sp-r:n.-j_s v Egov 0 o T

Plaroti -Cg,p-ro sE. A
NOTE: When service is by publication, add a brief atatement of the object of the

action. See Nevada Rules of Civil Procedure 4(b).

SUMM Civil.doc/3/108/2010
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AFFIDAVIT OF SERVICE

STATE OF )
) SS:
COUNTY OF )
.. being duly sworn, says: That at all times herein affiant was and is over 18

years of age, not a party to nar intarested in the proceeding in which this affidavit is

made. That affiant received ¢ opy(ies) of the Summons and Complaint, on
the day of , 20 and served the same on the dayof ,
20 by:

(Affiant must complete the appropriate paragraph)

1. Delivering and leaving a copy with the Defendant at (state address)

2. Servirig the Defendant by pers onally delivering and leaving a copy with

— .. & person of suitable age and discretion residing at the Defendant's usual
place of abode located at (state address)
[Use paragraph 3 for service upon agent, completing (a) or (b)]
3. Serving the Defendant _____by pers onally delivsring and leaving a copy at
(state address) '

(@) With as . an agent lawfully designated by statute to accept

service of process; ‘

(b) With ___,_ pursuant to NRS 14.020 as a person of suitabla age and
discretion at the above address, which address is the address of the
resident agent as shown on the current certificate of designation filed with
the Secretary of State. ,

4, Personally depositing a copy in & mail box of the United States Post Office,
enclosed in a sealed envelope, postage prepaid (Check appropriate method_):

] Ordinary mail
] Certified mail, return receipt requested
[ Registered mail, return recelpt requested

SUMM Civil.docf3/18/2010
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>

(state address)

addressed to the Defendant at Defendant’s last known address which is

| declare under penalty of perjury under the law of the State of Nevada that the

foregoing is true and correct.

EXECUTED this day of . 20

Signature of person making service

17
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RECEIVED

BEC 03 2014
CLERK OF THE COURT

FILED 0

CLARK COUNTY DETENTION DEC 0 3 2014

QOFFICE OF THE SHERIFF

CIVIL PROCESS SECTION

gz
cénk o%é‘(?ﬁ

CASE No. A-14-708447-C
SHERIFF CIVIL NO.: 14007603

FRANK M PECK

PLAINTIFF
Vs

MICHAEL D BARNUM MD

T e et e e e et

DEFENDANT AFFIDAVIT OF SERYICE

STATE OF NEYADA H
tTH

COUNTY OF CLARK }

KENNETH ROSS, being first duly sworn, deposes and says: That hefshe is, and was at all limes hereinafter
mentioned, a duly appointed, gualified and acting Deputy Sheriff in and for the County of Clark, Siatc of Nevada, a
citizen of the United States, aver the uge of twently-one vears.and nol & parly 10, nor interested in, the above entitled
action; that on 1L/17/20k4, at the hour of 11:45 AM. affiant as such Deputy Sheriff served a copy/copies of
SUMMDNS AND COMPLAINT issued in the above entitled action upon MICHAEL D BARNUM MD the
defendant MICHAEL D BARNUM MD named therein, by delivering to and leaving with said defendant MICHAEL
D BARNUM MD, personally, at VALLEY HOSPITAL MEDICAL CENTER 620 SHADOW LANE LAS
VEGAS, NV 82106 within the County of Clark, State of Nevada, copyfeopies of SUMMONS AND COMPLAINT

DATED: November 18, 2014,

Dauglas C. Gillespie, Sheriff

SUBSCRIBED AND ORN to me before me this

M b .24 20&';{.

NOTARY PUBLLIC in and for said County & State

CATHERINE LEVY
NCTARY PUBLIC

¢ LREE STATE OF NEVADA
Rtz My Commission Expires: 02-05-17

Certificats No: 01677661

A~ 14703447 ¢
A0S

Alfdavit af Sarvige

i

j
PO Box 553220 Las Vegas, NV 89155-3220 (702) 671-5822
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Plaintiff(s), ‘CASE NO. A-lvosed )L
| ve- |  DEPT.NO.- 73
MI&L’\A t.l D, Ra~eavurt-MD
Defandant(s).

SUMMONS - CIVIL

NOTICE! YOU HAVE BEEN SUED. THE COURT MAY DECIDE AGAINST YOU
WITHOUT YOUR BEING HEARD UNLESS YOU RESPOND WITHIN 20 DAYS.
READ THE INFDRMATION BELOW.

TO THE DEFENDANT(S): A civil Complaint has been filed by the Plaintiff(s) against
you for the relief set forth In the Caomplaint.
1. If you intend to defend this lawsuit, within 20 days after this Summons is
served on you, exclusive of the day of service, you must do the following:
~'(a) File with the Clerk of this Court, whose address is shown below, a
formal written response to the Complaint in accordance with the rulsg
of the Court, with the appropﬁate filing fee.
(b} Serve a copy of your response upon the attorney whose name and
address is shown helow,

SUMM Civil.doe/3/18/2010

19




10

11

12

13

14

18
1eé
17
18
19
20

21

23
24
25
26
27

23

2. hnles; you respond, your default will be entered upen éfppllca'l:'fon of the
Plaintiff(s) and failura to so raspond will result in a judgment of default
against you for the relief demanded in the Complaint, which could resuit in
the taking of monsy or preperty or other relief requested in the Complaint.

3. If you intend to seek the advice of an attorney in this matter, you should dof
so promptly so that your response may be filed on time.

4. The State of Nevada, its political subdivisions, agencies, officers,
employees, baard members, commission members and legislators each
have 45 days after service of this Summons within which to file an Answer

or other respensive pleading to the Complaint.

STEVEN D. GRIERSON
CLERK OF COURT.
Submitted by T NOV 03201

7§',M/4 ﬁé ’ E__eputy *ADELmEé.—ELéE( Date

Fraok M. Peck 5710¢ ?33‘3::‘. :Kf;ﬁg'e"tel )

T

H>Sw iSox 650 Las; Vegas NV39155’ £
favd A glhfrﬁgqs;.ﬁdu’ 89070 - AN .,Q
plﬂ?‘/\_‘]‘-i‘pq pro +5 c. Yoo .-i

NOTE: When service is by publication, add a brief statement of the object of the
action. Ses Nevada Rules of Civil Procedure 4{b).

SUMM Chvil. doc/3/18/2010
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AFFIDAVIT OF SERVICE

STATE OF )
) LN
COUNTY OF )
,. being duly swom, says: That at all times herein affiant was and is over 18

years of age, not a party to nor interested in the proceeding in which this affidavit is

made. Thataffiant received ____¢ opy(ies) of the Summons and Complaint, _____ on
the ;'Jay of .20 and served the sameonthe ____ dayof__
20 by
(Afflant must completa the appropriate paragraph)
Delivering and leaving a copy with the Defendant at (state address) ___ |
2. Serviﬁg the Defendant by pers onally delivéring and leaving a copy with |

—. 2 person of suilable age and discretion residing at the Defendant's usual
place of abode iocated at (state address)
[Use paragraph 3 for service upon agent, completing {a) or (b}]
3. Sarving the Defendant _____by pers onally delivering and leaving a copy at
(state address) ___ -
(a) With as . an agent lawfully designated by statute to accept
sarvice of process,

(by With____, pursuant to NRS 14,020 as a person of suitable age and
discretion at the above address, which address is the address of the
resident agent as shown on the current certificate of designation filed with
the Secretary of State,

4, Personally depositing a capy in a mail box of the United States Post Office,
enclosed in a sealed envelope, postage prepaid (Check appropriate method):

[] Ordinary mail
[] Certified mail, return receipt requested
[[] Registered mail, return receipt requested

SUMM Civil. dec/3/18/2010

21
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addressed fo the Defendant at Defendant's last knowr; éddr;ss which is

(state address)

| declare under penalty of perjury under the law of the State of Nevada that the

foregoing is true and correct.

EXECUTED this dayof __ . 20

Signature of person making service

SUMM Clvil.dec/3/18/2010
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A LIRETED UABILITY PARTNERSHIP
NCLUDING PROFESSIONAL CORPARATIONS

LAw OFFICES OF ARTHUR W. TUVERSON
T201 WeST LAKE MEAD S0ULEVARD, SUITE 570

LASVEGAS, NEVADA 89123

TELEPHDMNE {702) 831-TB55

sy

@ a1 & e s W

O I T T T . o S N N S

Elecironically Filed
12/15/2014 01:07:.02 M

ANS
ARTHUR W, TUVERSON, ESQ). .
Nevada State Bar No. 005156
THOMAS R. SLEZAK, IR., ESQ. % b berirm
Nevada State Bar No. 005503
LAW OFFICES OF ARTHUR W. TUVERSON CLERK OF THE COURT
A Limited Liability Partnership
Including Professional Corporations
7201 West Lake Mead Boulevard, Suite 570
Las Vegas, Nevada 89128
Telephone: (702} 631-7855
Facsimile: (702} 631-5777
tslezak@awtlawoflice.com
Attorney for Defendant DAVID R, ZIPE, M.D,
DISTRICT COURT
CLARK COUNTY, NEVADA
P E
FRANK M. PECK, CASENO.: A-14-708447-C
DEPT.NO.: I
Plaintiff,
v,
VALLEY HOSPITAL MEDICAL CENTER, DEFENDANT DAVID R. ZIPF, M.D.’S
et al.,, DAVID R. ZIPF, M.D., MICHAEL D. ANSWER TO PLAINTIFF’S
BARNUM, M.D., JOHNDOES I -V, COMPLAINT
Defendants.

COMES NOW, Defendant DAVID R. ZIPF, M.D., by and through her attorney, the LAW

OFFICES OF ARTHUR W. TUVERSON, LLP, and as and for his Answer to Plaintiff’s

Complaint on file herein, hereby admits, denies and alleges as follows:

I. Answering Paragraphs 1 and 2 of the Introduction and Jurisdiction scctions of
Plaintif’s Complaint, this answering Defendant states that the allegations contained therein
constitute conclusions of law and therefore require no answer, however, to the extent that said
Paragraphs contain allegations of fact, this answering Defendant states that he is without
sufficient knowledge or information to form & belief as to the truth or falsity of said alicgations

and therefore denies the same,
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2. Answering Paragraph 3 of the Parties section of Plaintiff’s Complaint, this
answering Defendant states that he is without sufficient knowledge or information to form a
belief as to the truth or falsity of the allegations contained in said Paragraph and therefore denies
the same.

3. Answering Paragraph 4 of the Venue section of Plaintiff’s Complaint, this
answering Defendant admits that he is and was a resident of Clark County, Nevada and provided
health care services in Clark County, Nevada., As to the r;-maining allegations, this answering
Defendant states that he is without sufficient knowledge or information to form a belief as to the
truth or falsity of said allegations and therefore denies the same.

4. Answering Paragraphs 1, 2, 3, 4 and 5 of the Facls seciion of Plainiiff"s
Complaint, this answering Defendant siates that he is without sufficient knowledge or
information to form a belief as to the truth or falsity of said allegations and therefore denics the
Same.,

3. Answering the unnumbered Paragraphs entitled “Cause of Action,” this anSwering
Defendant denies each and every allegation contained therein as it pertains to this answering
Defendant. This answering Defendant is without sufficient knowledge or information to form a
belief as to the truth or falsity of the remaining allegations confained therein and therefore denies
the same.

AFFIRNMIATIVE DEFENSES

FIRST AFFIRMATIVE DEFENSE
Plaintiff’s Complaint fails to state a claim against this answering Defendant upon which
relief can be granted.
SECOND AFFIRMATIVE DEFENSE
This answering Defendant alleges that the damages, if any, alleged by the Plaintiff were

the result of independent intervening acts, over which this answering Defendant had no controi,
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which resulted in a superseding cause of PlaintiT"s and/or Deeedent’s alleged damages.
THIRD AFFIRMATIVE DEFENSE
That the damages or injuries sustained by the Plaintiff and/or Decedent, if any, were
caused by the acts of third persons who are not agents, servants or employees of this answering
Defendant, and were not acting on behalf of this answering Defendanl in any manner or form,
and, as such, this answering Defendant is not liable in any manner to the Plaintiff.
FOURTH AFFIRMATIVE DEFENSE
This answering Defendant alleges that the Plaintiff failed to mitigate his damages.
FIFTH AFFIRMATIVE DEFENSE
The Plaintift’s claims are barred by the applicable statiute of limitations.
SIXTH AFFIRMATIVE DEFENSE
This answ ermg Defendant alleges that at all times mentioned herein, this answering

Defendant acted reasonably and in-good faith with regard to the acts and transactions which are

the subject of this pleading.

SEVENTH AFFIRMATIVE DEFENSE
The complained of acts of this angwering Defendant were justified under the
circumstances.
EIGHTH AFFIRMATIVE DEFENSE
The injuries suffered by the Plaintiff and/or Decedent, if any, as set forth in the
Complaint, were caused by a pre-existing condition.

NINTH AFFIRMATIVE DEFENSE
This answering Defendant has been forced to retain the services of an attorney to defend
this action and is entitled to an award of reasonable attorney’s fees and costs inetrred herein.
TENTH AFFIRMATIVE DEFENSE
The injuries or damages, il any, complained of by Plaintiff and/or Decedent in the
Complaint for damages were caused by the forces of nature and not by any acts or omissions of
this answering Defendant.

i
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ELEVENTRH AFFIRMATIVE DEFENSE

This answering Defendant did not commit any acts of oppression, fraud. or malice,

express or implied,
TWELFIH AFFIRMATIVE DEFENSE

Tn all medical attention rendered by this answering Defendant, this answering Defendant
possessed and exercised the degree of skill and learning ordinarily possessed and exercised by
members of her profession in good standing, practicing in similar localities, and that at all times,
this answering Defendant used reasonable care and diligence in the exercise of her skills and the
application of her learning, and at all times acted according to his best jndgment; that the medical
treatment administered by this Defendant was the usual and customary treatment for the physical
condition and symptoms exhibited by the Decedent, and that at no time was this Defendant guilty
of negligence or improper treatment; that on the contrary, this Defendant did and performed each
and every act of such treatment in a proper and efficient manner and in a ménner approved and
followed by the medical profession generally and under the circumstances and conditions as they
cxisted when such medical attention was rendered.

THIRTEENTH AFFIRMATIVE DEFENSE

That in the event this answering Defendant may be found liable for negligence, which this
Defendant denies, Defendant is only severally liable and not jointly liable as to the other
Defendants and Plaintiff shall only recover that portion of any judgment that represents the
percentage of negligence attributable to Defendant. TPursuant to NRS 41A.045, any potential
liability of Defendant is several only.

FOURTEENTH AFFIRMATIVE DEFENSE

The damages claimed by Plaintiffs in the Complaint were not the result of any acts or
omissions or commission ar negligence but were the result of a known risk which was consented

to, such risk being inherent in the nature of the treatment, procedures, and medical care rendered
to the Decedent; thal such risks were assumed,
/1
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FIFTEENTH AFFIRMATIVE DEFENSE
This answering Defendant did at all times keep Plaintiff and/or Decedent fully advised of
Decedent’s medical condition and problems and did advise and recommend various treatments to

Decedent. That any treatment rendered by this answering Defendant was rendered with the

consent of the Plaintiff and/or Decedent.

SIXTEENTH AFFIRMATIVE DEFENSE
That the risks and consequences, if any, attendant io the recommendations and treatment
proposed by this answering Defendant were fully explained to the Plamtiff and/or Decedent, who
freely consenfed to such treatment and thoreby assumed risks involved in such treatment.
Plaintiff and/or Decedent were advised of alternate methods of treatment.
SEVENTEENTH AFFIRMATIVE DEFENSE
Defendant met the applicable standard of care in his treatment of the Decedent.
EIGHTEEi\ITH AFFIRMATIVE. DEFENSE

This answering Defendant avails herself of all affirmative defenses as set forth in and or
arising out of NRS §§ 41A.021, 41A.031, 41A.035, 41A.045, 41A.071, 41A.100, 42.020,
41.1395 and all applicable subparts.

NINETEENTH AFFIRMATIVE DEFENSE
Pursuant to NRCP 11, as amended, all possible affirmative defenses may not have been
alleged herein insofar as sufficient facts were not available after rcascnable inquiry upon the
filing of Plaintif’s Complaint and, therefore, this answering Defendant reserves the right to
amend this Answer to allege additional affirmative defenses if subsequenl investigation so
warrants.

PRAYER FOR RELIEF

WHEREFORE, Deflendunt prays as follows:

1. That Plaintiif teke nothing by reason of his Complaint on file herein;
2. For all attorney's fees incurred in the defense of Plaintiff’s Complaint against this
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answering Delendant;
3. For costs and disbursements incurred herein; and

4. For such other and further relief as the Court may deem just and proper in these

pretises.
DATED: December )(/% 2014 }7ﬁﬁs OF?)RTE}?{}’S{ w;/"u(‘IVER.SON
vA

, ]
wl i/

LA
BY

W

ARTHUR/W TUVERSON, ESQ.

cvada State Bar No. Q05156

THOMAS R. SLEZAK, JR., ESQ.
° Nevadu State Bar No. 005503
7201 West Lake Mead Boulevard, Suite 370
Las Vegas, Nevada 89128
{702) 631-7855
Attorneys for Defendant DAVID R. ZIPT, M.D.
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), 1 ceriify that I am an employee of the LAW OFFICES OF
ARTHUR W. TUVERSON, and that on this @ day of December, 2014, I served a copy of
DEFENDANT DAVID R. ZIPF, M.I’S ANSWER TO PLAINTIFE'S COMPLAINT as
follows:

[ By placing same to be deposited for mailing in the United States Mail, in a sealed
envelope upon which first class postage was prepaid in Las Vegas, Nevada: and/or

[ I By Electronic Scrvice through Eighth Judicial District Court to;

Frank M. Peck, #57106

HDSP Box 650
Indian Springs, NV 89070
Plaintiff Pro Per
Wy, i
' An-effiployee of the—
“~ LAW OFFICES OF ARTHUR W. TUVERSON
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Electronically Filed
12015/2014 01:05:46 PM

TAFD % *‘M"“"‘"‘

ARTHUR W. TUVERSON, ES().

Nevada State Bar No. 005156 CHERKOF THE COURT
THOMAS R. SLEZAK, ESQ.

Nevada State Bar No., 005503

LAW OFFICES OF ARTHUR W. TUVERSON
A Limiied Liability Partnership

Including Professional Corporations

7201 West Lake Mead Boulevard, Suite 570
Las Vegas, Nevada 89128

Telephone: (702) 631-7855

Facsimile: {702) 631-5777
tslezak(@awllawolfice.com

Attorney for Defendant DAVID R. ZIPF, M.D.

DISTRICT COURT
CLARK COUNTY, NEVADA
Fede e
FRANK M, PECK, CASENO.:  A-14-708447-C
DEPT.NO.: 1II
Plaintiff,
\Z '
VALLEY HOSPITAL MEDICAL CENTER, INITIAL APPEARANCE FEE
et al., DAVID R. ZIPF, M.D., MICHAEL D. BISCLOSURE

BARNUM, M.D., JOHN DOES - V.

Defendants.

Pursuant to NRS Chapler 19, as amended by Senate Bill 106, filing fees are submitted for

parties appearing in the above-entitled action as indicated below:

Defendant — David R, Zipf, M.D. $223.00
Total remitted: $223.00
/—- o o
DATED: October |, 2014 LA{}EJ OFF,CES OF ARTF U%W-;’.’TUVERSON

[/

?(_.‘

BY:

IOVATR. SLE;.CAK,/ ESQ.
/chada State Bar No. 005503

f 7201 West Lake Mead Boulevard, Suite 570

Las Vegas, Nevada §9128

Attornevs for Defendant DAVID R, ZIPF, M.D.
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CERTIFICATE OF SERVICE

Pursuant to NRCP 3(b}, I certify that am an employee of the LAW QFFICES OF
ARTHUR W, TUVERSON, and that on this }5 day of December, 2014, I served a copy of
INITIAL APPEARANCE FEE DISCLOSURE a5 follows;

By placing same to be deposited for mailing in the United States Mail, in a sealed
envelope upon which first class postage was prepaid in Las Vegas, Nevada: and/or

[ 1By Electronic Service through Eighth Judicial District Court to;

Frank M. Pack, #57106
HDSP Box 650

Indian Springs, NV 89070
Plaintiff Pro Per

N -

“An emp 10 ee of the
LAW OFFICES OF ARTHUR W. TUVERSON
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ARTHUR W, TUVERSON, ESQ.

Nevada State Bar No. 005156

THOMAS R. SLEZAK, JR,, ESQ.

Nevada State Bar No. 003503

LAW OFFICES OF ARTHUR W. TUVERSON
A Limited Liability Partnership

Including Professional Corporations

7201 West Lake Mead Boulevard, Suite 370
Las Vegas, Nevada 89128

Telephone: (702) 631-7855

Facsimile: (702) 631-5777
slevak@awtiawoffice.com

Attorney for Defendant DAVID R. ZIPF, M.D.

Electronically Filed
12/15/2014 03:13:58 PM

Qi b b

CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA

wTRRA

FRANK M. PECK, 7
Plaintiff,
V.

VALLEY HOSPITAL MEDICAL CENTER,
et al., DAVID R. ZIPF, M.D., MICHAEL D.
BARNUM, M.D., JOHNDOEST -V,

Defendants.

CASENO.:  A-14-708447-C
DEPT.NO.: III

DEFENDANT DAVID R. ZIPF, M.D.’S
DEMAND FOR JURY TRIAL

PLEASE TAKE NOTICE that Befendant DAVID R. ZIPF, M.ID., in the above-entitled

cause demands a jury,
DATED: December (]{ﬂﬁznm
Y

d that said cause be tried by a jury.

LAW OFFICES OF fu{ }A W,TUVERSON
I N . /

I A [ Y
RTHOR'W /TUVERSON, ESQ.
evada State Bar No. 005156

7 THOMAS R. SLEZAK, JR., ESQ.

Nevada State Bar No, 005503

7201 West Lake Mead Boulevard, Suite 570

Las Vegas, Nevada 89128

{702} 631-7853

Attorneys for Defendant DAVID R, ZIPF, M.D.
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CERTIFICATE OF SERVICE
Pursuant to NRCP S(b) I certify that I am an employee of the LAW OFFICES OF

ARTHUR W. TUVERSON, and that on this , !: day of December, 2014, I served a copy of
DEFENDANT DAVID R. ZIPF, M.D.’S DBEMAND FOR JURY TRIAL as follows:

By placing same to be deposited for mailing in the United States Mail, in a sealed
envelope upon which first class postage was prepaid in Las Vegas, Nevada: and/or

[ 1By Blectronic Service through Eighth Judicial District Court to;

Frank M. Peck, #57106
HDSP Box 650

Indian Springs, NV 85070
Plaintiff Pro Per

[

oyee of the
LAW GFFICES OF ARTHUR W. TUVERSON
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MOT

ARTHUR W. TUVERSON, ESQ.

Nevada State Bar No. 005156

ANASTASIA L. NOH, ESQ. B ‘ ‘
Nevada State Bar No. 005442 Electronically Filed
LAW OFFICES OF ARTHUR W. TUVERSON 02/09/2015 10:27:32 AM
A Limited Liabilily Parinership .
Including Professional Corporations

7201 West Lake Mead Boulevard, Suite 570 QY. 4 S
Las Vegas, Nevada 89128

Tetephone: {702) 631-7853 CLERK OF THE COURT
Facsimile: (702) 631-5777
anoef@awtlawoiiice.com

Attorney for Defendant DAVID R. ZIPF, M.D.

DISTRICT COURT
CLARK COUNTY, NEVADA
REE
FRANK M. PECK, CASE NO.: A-14-708447-C
DEPT, NOG.: 1II
Plaintiff,
v. DEFENDANT DAVID R. ZIPF, M.D.’S
MOTION TO RE-TITLE ON AN ORDER
VAILLEY HOSPITAL MEDICAL CENTER, SHORTENING TIME
et al., DAVID R, ZIPF, M.D., MICIIAEL D.
BARNUM, MD,,JOHN DOESI-V,
Hearing Date:
Defendants. Hearing Time:

COMES NOW, Defendant DAVID R, ZIPF, M.D., by and through his counsei of record,
the LAW OFFICES OF ARTHUR W. TUVERSON, and hereby submits the following Motion to
Re-Title. This Motion is made based upon the attached Memorandum of Points & Authorities,

the papers and pleadings on file, and any evidence and/or argument that may be taken at the time

LAW OFFICES OF A_K.iﬂ}ﬂ{ W. TUV;.E.
P - /f% /
BY}/ /W . el

MASTASIA L. NOE, ESQ’., NV Bar Ng, 005442
7201 Wost Lake Mead Boulevard, Suite 570

Las Vegas, Nevada 89128

Attornevs for Defendant DAVID R. ZIPF, M.,

for hearing on this matter.

DATED: fanuary /], 2015
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NOTICE OF MOTION

TO:  Plaintiff, and her Attorney;
TO: Al partics, and their respeciive aftorneys:
PLEASE TAKE NOTICE that Defendant DAVID} R, ZIPT, M.D.’s MOTION TO RE-

TITLE or will be heard in Department HI of the above entitled Court on the day of

, 2013, at An.

LAW OFFICES OF ARTHUR W. TUVER‘QON

Ny 72 -

ANASTASIA L. NOE, ESQ_

Nevada State Bar No. 005442

7201 West Lake Mead Boulevard, Suite 570

Las Vegas, Nevada 89128

{702) 631-7855

Attorneys for Defendant DAVID R, ZIPF, M.D.

DATED: Jamary j ?201 5

ORDER SHORTENING TIME
IT IS HEREBY ORDERED that the hearing on Defendant DAVID R. ZIPF, M.D.’s
MOTION TO RE-TITLE ON AN ORDER SHORTENING TIME, be, and the same hereby is,
shortened [or hearing before the District Court Judge on the JE_ day of F A rote / ,

2015, at ‘3(' OC]GGKA- m.
Fbnons
DATED this .2 day ofJanuary, 2015.

2y
deﬁ COURT JUDGE

Respectfully submitied,
W. T SON

/’

LAW OFFICES OF
‘ ,/

By

AﬁSTASIA L. NOE, ESQ.

Nevada State Bar No. 005442

7201 West Lake Mead Boulevard, Suite 570
Las Vegas, Nevada 82128

(702) 631-7855

Attorneys for Defendant DAVID R, ZIPF, M.D.
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AFFIDAVIT OF ANASTASIA L. NOE, ESQ. IN SUPPORT OF
MOTION TO RE-TITLE ON AN ORDER SHORTENING TIME
STATE OF NEVADA )
COUNTY OF CLARX g *
ANASTASIA L. NOE, ESQ. having first been duly sworn states:
L. I am an attorney licensed to practice law in the State of Nevada.
2. [ am an Associate at the LAW OFFICES OF ARTHUR W. TUVERSON.
3. 1 have been retained to represent Delendant DAVID R. ZIPF, M.D., in Case No.
A-14-708447-C.

4. The instant case is based upon allegations clearly falling within the statutory
provisions of NRS 4iA. The matter has not been set on calendar for inclusion in the
Medical/Dental Malpractice Trial Setting Conferences scheduled to be heard on February 3,
2015, because it has been titled as a general tort action due to a misclassification on the Civil
Cover Sheet.

5. Based on the case being assigned in the Court’s system with the incorrect title, the
instant motion hecame necessary and emergent.

6. This motion is made in good faith and not merely [or purposes of delay.

FURTHER, YOUR AFFIANT SAYETH NAUGHT.

DATED this 27 day of January, 2015. = -

_~ANASTASIA L. NOE, ESQ.

Subscribed and sworn to before me
this £24 T'day of January, 2015,

NOTARY PURLIC inand for said
rCounty and Statc

Trigio A.Domer
Moty Public

giete of Nevada
o, T8 20
sy Carn, . 9/18/18
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MEMORANDUM OF POINTS & AUTHORITIES
I. ARGUMENT
This case was filed October 13, 2014 by Plaintiff, Frank M. Peck in proper person. The

Complaint is titled as:

TORT ACTION
Medical Malpractice,
Negligence Complaint
NRS 41A.100 Res Ipsa Loquiter
(See Plaintiff’s Complaint attached hereto as Exhibit “A”).

The sole allegation contained in the Complaint alleges Defendants deviated from the
applicable standard of carc during his December 31, 2013 - 1/17/14 Valley Hospital admission
by failing to remove a needle from his left hand. There is no guestion Plaintiff’s cause of action
is brought under the rprcvi:;iuns of N.R.S, 41A, and should be titled as a Medical Malpractice
action in the Courts® case management system. Unforhunately the “other tort” box was checked
on Plaintiff’s Civil Cover sheel and the case has been assigned in the Court’s system as a general
tort rather than as an action for Medical Malpractice. (A copy of the Civil Cover Sheet is
attached hereto as Exhibil “B™).

Medical Malpractice actions are governed by Rules and statutes not applicable to general
tort actions, and if this case is not re-titled at this time, it will not move through the Court’s
system in the approprizie manner, For instance, NRS 41A.06]1 requires that Medical Malpractice
actions proceed to trial within two years, as opposed to general tort actions which must be
brought to trail within 5 years, Further local Rules include additional Status Checks and Trial
Setting Conferences not required in general tort matters to ensure the cases move through ths
system in accordance with NRS 41A.060. Uniess this case is re-titled within the Court’s systen,
it will not be scheduled for Medical Malpractice status and trial setting conferences, and may
create a delay in the proceedings of this case. Therefore, Defendant, David Zipf, M.D.
respectfully requests this case be re-titled as an action for Medical/Dental Malpractice.

/it
7
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A LIMTED LIABILITY PARTNERSHP
INCLUDIHG PROFESSIONAL CCRPORATIONG

7201 WeST LareE MEAD BOULEVARD, SUrte 570

LAS VEGAS, NEVADA 83128
TELEPHONE (702) 631-7855

LAW OFFICES OF ARTHUR W, TUVERSON
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II. CONCLUSION

Based upon the foregoing, Detendant, David Zipt, M.D. respectfully requests the instant
matter be re-titled as a Medical/Diental Malpractice action for all further proceedings.
DATED: january ‘2? 2015 LAW OFFICES OF UVERSON

- %/%»-/

A ARTHUR W. TUVERSON, ESQ.
Nevada State Bar No, 0051 56
ANASTASIA L. NOLE, ESQ.
Nevada State Bar No. (05442
7201 West Lake Mead Boulevard, Suite 570
Las Vegas, Nevada 89128
(702 631-7855
Attorneys for Defendant DAVID R, ZIPE, M.D.
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), T certify that I am an emplo 2&: of the LAW OFFICES OF

s 2!
ARTHUR W. TUVERSON, and that on this 3{1&}* of Janwery, 2015, I served a copy of
DEFENDANT DAVID R. ZIPF, M.D.’S MOTION TO RE-TITLE ON AN ORDER

SHORTENING TIME ss follows:
By placing same to be depaosited for mailing in the United Statcs Mail, in a sealed
envelope upon which first class postage was prepaid in Las Vegas, Nevada: and/or

|| By Electronic Service through Eighth Judicial Disirict Court to;

Frank M. Peck, #37106
HDSP Box 650

Indian Springs, NV 8907
Plaintiff Pro Per

S22

" An employee of the L
AW OFFICES OF ARTHUR W. TUVERSON

Page 6 of 6
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........
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Civil Writ Other Civil Filing
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RECEIVED

FEB 10 2015
CLERK OF THE COURT

Lo FILED

OFFICE OF THE SHERTFF FEB 10 295
CLARK COUNTY DETENTION
CIVIL PROCESS SECTION ‘%&. 1A
R OF COL
FRANK M PECK )
)
PLAINTIFF ) CASE No. A-14-708447-C
Vs ) SHERIFF CIVIL NO.: 15000022
VALLEY HOSPITAL MEDICAL CENTER )
)
DEFENDANT ) AFFIDAYIT OF SERVICE
STATE OF NEVADA H

COUNTY OF CLARK i "

KENNETH ROSS, being first duly sworn, deposes and savs: That hefshe is, and was at all times hereinafier
memmned a duly sppointed, qualified and acting Deputy Sheriff in and for the County of Clark, Staie of Nevada a
citizen of the United States, over the age of twenty-onc vears and not a party to, nor interested in, the above cnlitled
action; thal on 1/5/20135, at the hour of 2:1¢ PM. affiant as such Deputy Sheriff served a copy/copics of SUMMONS
AND COMPLAINT issued in the above entitled action upen YALLLEY HOSPITAL MEDICAL CENTER the
defendant ¥ALLEY HOSPITAL MEDICAL CENTER named therein, by delivering to and leaving with said
defendaru VALLEY HOSPITAL MEDICAL CENTER, personally, at §20 SHADOW LN LAS YEGAS, NV B0
within the County of Clark, State of Nevada, copy/copies of SUMMONS AND COMPLAINT.

DATED: January 6. Z015.

Jeseph Lombarde, Sheriff

UBSCRIBED AN[LSWORN o me before me this
YLK s~

-

"ARYPUBLIC in and for said County & State

OATHEH!NE LEWY
NOTARY PUBLIC
STATE OF NEVADA
My Commission Expires: 02-05-17
Cartificate No: 01877661

A-14— 700447 —C
AR08
Allidavit ol Service

it

PO Box 553220  Las Vegas, NV 89155-3220  (702) 671-5822
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DISTRICT COURT ' e E

CLARK COUNTY, NEVADA Sl
. Eih
<
— 2
Fvaok M Peclke =
= 3
Plaintifi{s), CASE NO A-14-708 977.¢.
e | | DEPT. NO. =9 L
ms Hospital ¥ L
r“\cci.u\l C.t:u]i“af etal) . 3 o
— 7
Defendant(s). o :‘3.
_ o - 5:?;:1‘_
SUMMONS - CIVIL w e

NOTICE! YOU HAVE BEEN SUED. THE COURT MAY DECIDE AGAIHST YOUm -
WITHOUT YOUR BEING HEARD UNLESS YOU RESPOND WITHIN 20 DAYS. -
READ THE INFORMATIDN BELOW.

TO THE DEFENDANT{S) A civil Complaint has been filed by the Plalnt:ff(s) against
you for the relief set forth In the Complaint.

1.

Eai R I T

If you intend to defend this lawsuit, within 20 days afer this Sl:lmmons is
served on you, exclusive of the day of service, you must do the following:
~ (a) File with the Clerk of this Court, whose‘address is shown below, a
formal written response to the Corpplaint in accordance with the rulss
of the Court, with the appropﬁate filing fae.
(b) Serve a copy of your response upen the attorney whose name and
address is shown balow.,

SUMM Civll.doc/31972010
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2. Unless you respond, your default will be entered. upon Japplication of the

Flaintiff(s) and failure to so respond will result in a judgment of default

against you for the relief demanded in the Complaint, which could result in
the taking of money ar property or other relief requested In the Complaint.

3. If you intend to seek the advice of an attorney in this matter, you should do
so promptly so that your response may be filad on time.

4, The State of Nevada, its political subdivisions, agencies, officers,
employees, baard members, commission members and legislators each
have 45 days after service of this Summons within which to file an Answer
or cther responsive pleading to the Complaint.

STEVEN D GR!ERSON _
, CLERK CJF COURT NI

Submitted by: N ;:,N}lb’ Zam |

__/{’__. - PR . [, _—_—— . ?y_ .- \_-_. 5_. .

bt L Depm‘ CIB%ELINE BELSEYDate
Tonvk A Peck =06 Reglﬂ"lal Justlce Center -
- ) 200 Lewis Avenuex
HDSP® RBex £50 Las Vegas, NV 89155
Inmdianm Spri ~g s, s &G07 0
Pii\.\a\){' P-g p—.—a sE,

NOTE: When service is by publication, add a brief statement of the object of the

action. See Nevada Rules of Civil Procedure 4({b).

SUMM Civil.docf3/18/2010
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AFFIDAVIT OF SERVICE
STATE OF )
) §8:
COUNTY OF )
. being duly sworn, says: That at all times herein affiant was and is over 18
years of age, not a party to nor interested in the proceeding in which this affidavit is
made. That affiant received ¢ opylies} of the Summans and Complaint, on

the day of , 20 and served the same on the dayof N

20 by:
(Afflant must complete the appropriate paragraph)

1. Delivering and leaving a copy with the Defendant at (state address)

2. Servirig the Defendant ____ by pers onally delivering and leaving a copy with
— . aperson of suitable age and discretion residing at the Defendant’s usual
place of abode located at (state address)

[Use paragraph 3 for service upon agent, completing (a) or (b)]
3. Serving the Defendant _____ by pers onally delivering and leaving a copy at

(state address)

(a)  With as , an agent lawfully designated by statute to accept

sarvica of process; )

(b) With ____,_ pursuant to NRS 14.020 as a person of suitable age and
discretion at the above address, which address Is the address of the
resident agent as shown on the current certificate of designation filed with
the Secretary of State.

4. Personally depositing a copy in a mail box of the United States Post Office,
anclesed in a sealed envelope, postage prepaid {Check appropriate method):

[[] Ordinary mail
L] Certified mail, return receipt requested
[] Registered mail, return recaipt requested

SUMM Civil.doc/2/16/2010
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ad&réssea to thé Defendant Jai Defandant’s Iast' k'nowkﬁ address which is

(state address) ____

| declare under penalty of perjury under the law of the State of Nevada that the

foregaing is true and correct,

EXECUTED this day of . 20

Signature of person making service

SUMM Civil.doc/a/18/2010
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ALVERSON, TAYLOR, MORTENSEN & SANDERS

LAWYERS
7401 WEST CHARLESTON BOULEVARD

LAS YEGAS, NEVADA 891171401

£102) 384.7000

[
.
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ANS

ALVERSON, TAYLOR, MORTENSEN & SANDERS

DAVID J. MORTENSEN, ESQ.

Nevada Bar No, 002547

CHELSEA R. HUETH, ESQ.

Nevada Bar No. 010904

7401 West Charleston Boulevard

Las Vegas, NV 89117-1401

702-384-7000

702-385-7000 {fax)

E-File: efile@alversontaylor.com

Attorneys for DEFENDANT
Michael D. Barnum, M.D.

DISTRICT COURT
CLARK COUNTY, NEVADA

FRANK M. PECK,

Plaintiff,
N
VALLEY HOSPITAL MEDICAL CENTER, et al.,
DAVID R, ZIPF, M.D., MICHAEL D. BARNUM,
M.D., JOHN DOES | -V,

Defendants.

H1

Electronically Filed
02/12/2015 02:16:31 PM

A 4 e

CLERK OF THE COURT

CASENO: A-14-708447-C
DEPT NO:

DEFENDANT MICHAEL D. BARNUM, M.D.’S, ANSWER

TO PLAINTIFE'S COMPLAINT

COMES NOW, Defendant Michael D. Barnum, M.D., by and through his attorneys of

record, Alverson, Taylor, Mortensen & Sanders, and for their Answer to Plaintiffs Complaint,

admit, deny and allege as follows:
I
117

i/
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ALVERSON, TAYLOR, MORTENSEN & SANDERS

LAWYERS
4408 WEST CHARLESTON EOULEVARD

LAS VEGAS, NEVADA 83117-1401

(70%) 334-7080

L'=JN - - B T - O L U "~ B +- B e

sww)ﬂh—dhﬂﬂhﬂh—‘l—‘h—‘n—‘n‘
— D O 9e ) R W D - O

23
24
25
26
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1. GENERAL ALLEGATIONS

Answering Paragraph | of Plaintif’s Complaint, Answering Defendant admits this is a
civil tort action alleging medical malpractice negligence NRS 41A.100(1)(a).

Answering Defendant denies said allegations in said paragraph.
2. JURISDICTION

Answering Paragraph 2 of Plaintiff*s Complaint, Answering Defendant denies said allegations in
said paragraph.

3. PARTIES

Answering Paragraph 3 of PlaintifP's Complaint, Answering Defendant is without sufficient
knowledge to form a belief as to the truth of the allegations contained in said paragraph and therefore
denics the same.

Answering Paragraph 3 of PhintifPs Complaint, Answering Defendant is without sufficient
knowledge to form a belief as to the truth of the allegations contained in said paragraph and therefore
denies the same.

Answering Paragraph 3 of Plaintiff’s Complaint, Answering Defendant is without sufficient
knowledge to form a belief as to the truth of the allegations contained in said paragraph and therefore
denies the same.

Answering Paragraph 3 of Plaintiff’s Complaint, Answering Defendant denies said allegations in
said paragraph.

Answering Paragraph 3 of Plaintiff's Complaint, Answering Defendant is without sufficient
knowledge to form a belief as to the truth of the atlegations contained in said paragraph and therefore
denies the same.

/1t
NN

it

2 #22098/ DIM:sjm
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ALVERSON, TAYLOR, MORTENSEN & SANDERS

LAWYERS

91 WEST CHARLESTON BOULEVARD

LAS VEGAS, NEVADA 85117-1401

{702) 384-7080
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4. VENUE

Answering Paragraph 4 of PlaintifPs Complaint, Answering Defendant is without sufficient
knowledge to form a belief as to the truth of the allegations contained in said paragraph and therefore

denies the same.

5. FACTS

1. Answering Paragraph 5 Line 1 of Plaintiff’s Complaint, Answering Defendant is
without sufficient knowledge to form a belief as to the truth of the allegations contained in said
paragraph and therefore denies the same.

2. Answering Paragraph 5 Line 2 of Plaintiff’s Complaint, Answering Defendant is
without sufficient knowledge to form a belief as to the truth of the allegations contained in said
paragraph and therefore denies the same.

3. Answering Paragraph 5 Line 3 of Plaintiff's Complaint, Answering Defendant is
without sufficient knowledge to form a belief as to the truth of the allegations contained in said
paragraph and therefore denies the same.

4, Answering Paragraph 5 Line 4 of Plaintiff’s Complaint, Answering Defendant is
without sufficient knowledge to form a belief as to the truth of the allegations contained in said
paragraph and therefore denies the same.

5. Answering Paragraph 5 Line 5 of Plaintiff’s Complaint, Answering Defendant is
without sufficient knowledge to form a belief as to the truth of the allegations contained in said
paragraph and therefore denies the same.

6. CAUSE OF ACTION
Answering Paragraph 6 of Plaintiff’s Complaint, Answering Defendant denies said
;lllegations in said paragraph.
I

3 . #22098/ DIM:sim
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ALVERSON, TAYLOR, MORTENSEN & SANDERS

LAWYERS
7401 WEST CHARLESTON BOULEVARD

LAS VEGAS, NEVADA 89117-1481

{783) 3847000
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7. DAMAGES

Answering Paragraph 7 of Plaintif’s Complaint, Answering Defendant denies said
allegations in said paragraph.
FIRST AFFIRMATIVE DEFENSE
Defendant alleges that Plaintiff’s Complaint on file herein fails to state a claim upon
which relief can be granted.
SECOND AFFIRMATIVE DEFENSE
Defendant alleges that the damages, if any, were caused in whole or in part, or were
contributed to by reason of the negligence or wrongful conduct of Plaintiff,
THIRD AFFIRMATIVE DEFENSE
Al risks and dangers involved in the factual situation described in the Complaint were
open, obvious, and known to Plaintiff and said Plaintiff voluntarily assumed said risks and
dangers.
FOURTH AFFIRMATIVE DEFENSE
The incident alleged in the Complaint and the resulting damages, if any, to Plaintiff were
proximately caused or contributed to by Plaintiff’s own negligence, and such negligence was
greater than the alleged negligence of Defendants.

FIFTH AFFIRMATIVE DEFENSE

Defendant alleges that the occurrence referred to in the Complaint, and all injurtes and
damages, if any, resulting therefrom were caused by the acts or omissions of a third party over

whom Defendant had no control.
SIXTH AFFIRMATIVE DEFENSE

Defendant have fully performed and discharged all obligations owed to Plaintiff,

4 #2008/ DIM:sjm
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LAS VEGAS, NEVADA 59117-1401
{702) 384-7008

ALVERSON, TAYLOR, MORTENSEN & SANDERS
LAWYERS
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including meeting the requisite standard of care to which Plaintiff was entitled.
SEVENTH AFFIRMATIVE DEFENSE

Defendant alleges that at all times mentioned in Plaintiff’s Complaint, Plaintiff was
suffering from a medical condition(s) which Defendant did not cause, nor were Defendant’s
responsible for said medical condition(s).

EIGHTH AFFIRMATIVE DEFENSE

If Plaintiff has sustained any injuries or damages, such were the result of intervening
and/or superseding events, factors, occurrences, or conditions, which were in no way caused by
Defendants, and for which Defendants are not liable.

NINTH AFFIRMATIVE DEFENSE

Plaintiff is barred from recovering any special damages herein as a result of the failure to
comply with the provisions of N.R.C.P. 9(g).
TENTH AFFIRMATIVE DEFENSE
Defendant alleges that pursuant to Nevada law, they would not be jointly liable and that if
liability is imposed, such liability would be several for that portion of Plaintiff's damages, if any,
that represents the percentage attributable to Defendants.

ELEVENTH AFFIRMATIVE DEFENSE

Plaintiff’s claims are govermned and/or barred pursuant to N.R.S. Chapter I, N.R.S.
Chapter 40, N.R.S. Chapter 41, and N.R.S. Chapter 41A and by the provisions of Question 3
passed by the People of the State of Nevada on November 2, 2004,

TWELFTH AFFIRMATIVE DEFENSE

Plaintiff"s Complaint is void ab initic as it does not include an affidavit which meets with

requirements of N.R.S. 41A.

117
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ALVERSON, TAYLOR, MORTENSEN & SANDERS

LAWYERS
7401 WEST CHARLESTON BOULEVARD

LAS VEGAS, NEVADA 89117-1481

{701} 384-7006
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THIRTEENTH AFFIRMATIVE DEFENSE

Defendant alleges that Plaintiff has a duty to mitigate his damages and has failed to do so.
FOURTEENTH AFFIRMATIVE DEFENSE

Plaintiff’s claims are barred by the applicable statutes of limitations and/or repose.

FIFTEENTH AFFIRMATIVE DEFENSE

Defendant alleges that if they are found negligent, and Defendant denies all allegations of
negligence, that they are not jointly liable and would be only severally liable for the portion of
the claim that represents the percentage of negligence attributable to Defendants.

SIXTEENTH AFFIRMATIVE DEFENSE

Plaintiff’s action is barred and/or diminished by the doctrines of waiver, laches,
estoppels, and/or unclean hands.

SEVENTEENTH AFFIRMATIVE DEFENSE

All possible affirmative defenses may not have been alleged herein insofar as sufficient
facts were not available after reasonable inquiry upon the filing of Defendant’s Answer and,
therefore, Defendant reserves the right to amend their Answer to allege additional Affirmative
Defenses if subsequent investigation so warrants.

EIGHTEENTH AFFIRMATIVE DEFENSE

Defendant did not violate any statute, ordinance, or regulation referenced in Plaintiff’s
Complaint herein.

NINETEENTH AFFIRMATIVE DEFENSE

Defendant alleges it has been necessary for these Defendants to employ the services of an
attorney to defend this action and a reasonable sum should be allowed to Defendants for
attorney’s fees, together with costs of suit incurred herein.

1117
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TWENTIETH AFFIRMATIVE DEFENSE

Defendant hereby incorporate by reference those affirmative defenses enumerated in Rule
8 of the Nevada Rules of Civil Procedure as if fully set forth herein. In the event further
investigation or discovery reveals the applicability of any such defenses, Defendant reserves the
right to seek leave of Court to amend their Answer to specifically assert the same. Such defenses
are herein incorporated by reference for the specific purpose of not waiving the same.

TWENTY-FIRST AFFIRMATIVE DEFENSE

Plaintiff has failed to plead any facts regarding the physical ramifications necessary to

support a claim for negligent infliction of emotional distress,

TWENTY-SECOND AFFIRMATIVE DEFENSE

Defendant did not know that any emotional distress would result from the alleged
conduct, if any.

TWENTY-THIRD AFFIRMATIVE DEFENSE
Plaintiff has failed to plead any emotional distress that was so serious as to rise to the

level of negligent infliction of emotional distress.
TWENTY-FOURTH AFFIRMATIVE DEFENSE
The conduct alleged was not a substantial factor in causing Plaintiff’s alleged emotional
distress.

TWENTY -FIFTH AFFIRMATIVE DEFENSE

Defendant alleges that recovery of unlimited punitive damages or exemplary damages is
barred because N.R.S. Chapter 42, as amended, denies this Defendant equal protection of the law
under Article Four, Section Twenty of the Nevada Constitution, and the Fourteenth Amendment
to the United States Constitution.

F14
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NTY-SIXTH AFTIRMATIVE DEFENS

"

Detfendant alleges thid any awwrd of punitive or exemplary dimages o this action is
barted av excessive, as the product of bias or passion andéor by pragocdings Lu,}\ng sulfivient
gﬁi{lfﬁ_?inﬂ and/or the basic elerepts of fundamentad falmess, under the Due Procesy Clagse of
the Fouriernth Amisndmant fo-the United Bates Constitution and Article One. Sectfon Fiphth, of
the Nevada Constitution.

TWENTY-SEVENTH AFFIRMATIVE DEFENSE

Plaistifis” have failed fo plead soy acts or omissions Of Delendaim sufliciant 1 warmant

cemsideration of exemiplary o panitive dignages.

WHEREFORE, Defondant pravs for velief ag follows:

. That PlaintiTs ke nothing by way of the Complaint on ke herein,

5

For réasonable artorney’s feey

-

avud costs neuried o defending this fHigation,

3, Forsuch other and further slief as thiy Court deewms jonst and propey in the promdsey,

¥ #

DATED this day of E’*‘-&fﬁ:v:mzzr}* L) e

recererap,

_‘ b MORTE ISEN
;"‘ .?\fev' i:h ii&r\\n i}&}“ 347
CHE H, B3
\;"mda}* r?\vs i} 1(e0d
**fﬂi‘i W Charleston §3§>-;¢l$‘§'§ir§
Las Vegas, NV 881714808
FORAEBLTO00
F-Fie: efiloipalversontayloraoem
Atorneys for DEFENDANT
Riohasl L Baroum, MDD
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CEHNMICATE OF SERVICE AND MAHLING

The undersipned hersby ceftifies that on the 1% day of February, 20135, the forgoing
DEFENDBANT  MICHARL . BARNUM, MDIS, ANSWER TO PLAINTIFE'S
COMPLAINT was served of the fellewing by Blectronde Servive to All partizs on the Wisnet

Service List, sddressedas Bllows:

Arthr W, Tuversen, Bsq.
Thomas I, Sledsk, Jr, Bsg.
Law O ffices of Arthue W, Toversan
T2 Wesi Lake Mead Bowlevard, Sutle 370
Las Vegus, NV §RIIR
Attoesey Jor Befeidoam
Exvid K. Zipd MY

The fvregoing DEFENDANT MICHALL I BARNUM, 3ICS, ANSWER TGO
PLAINTIFE'S COMPLAINT waos also served by First Class Mail, by placing same in 2

sealed envelope spon which first clasy postoge was prepaid In Las Vegas, Nevada, addressed

Hoas follows:

| Frank M. Peck, 4
HDSE Box 630
Indian Speings, NV R907
Pleantift Pro Per

i A

GMgsahedt
An Efnplovee of Adverson, Taviar,
Mortenwn & Sanders
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Fhe widersigried dovs
BARNUM, MLDOS, ANSWIER TO PLAINTIFE'S COMPLAINT §

N AL TORAAT

DATED duis |

nridevid.grpie

B Epieuding

AFFHIMATION |
Parspantdo NJRLE, 2388830

herebe affivey that the preceding BDEFENBANT MICHAEL 1.

Hed i Distriet Const Cass

Diesrs ot covtntadin the socinl securivy mumber of soy person,

SEILE
Cantains the seclal seourity swmber of a person as vigquired by
A, A speetfic state or federal law, fowit
Hinsert specifie baw]
—O~

B For the administeation of & puble program or for an appheation for
o foderal or siate grant,
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Cduy af February,
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RMevada Bar "ms r'i!‘.f*h‘hi

F401 West Charleston Boule

Las Vegas, NV 8591 {71401

HI2-384- 000

FOT-3RS-TUOE {Hax)

-Fites sflediabverspntudlorcom

Aflorneys For DEFENDANT
Michaet 12, Botrag MUD.

P

el

0 S THEN i

65




ALVERSON, TAYLOR, MORTENSEN & SANDERS

LAWYERS

7401 WEST CHARLESTON BOULEVARD
LAS VEGAS, NEVADA 83117-1401

(7012} 384-T000

L = I - T B = I ¥ Y L B % B

MO R R OBOBRD OB s s ems g s e e el s s
O «w O ot R W N e O O G0 ) h i B W e O

DMJT

ALVERSON, TAYLOR, MORTENSEN & SANDERS

DAVID J. MORTENSEN, ESQ.

Nevada Bar No. 002547

CHELSEA R. HUETH, ESQ.

Nevada Bar No. 010904

7401 West Charlestori Boulevard

Las Vegas, NV 89117-1401

702-384-7000

702-385-7000 (fax)

E-File: efile@alversontaylor.com

Attorneys for DEFENDANT
Michaet D. Barnum, M.D.

DISTRICT COURT

CLARK COUNTY, NEVADA

FRANK M. PECK,

Plaintif¥,
VS.
VALLEY HOSPITAL MEDICAL CENTER, et al.,
DAVID R. ZIPF, M.D., MICHAEL D. BARNUM,
M.D, JOHNDOES - V,

Defendants.

i

Electronically Filed
02/12/2015 62:26:29 PM

%;.W

CLERK OF THE COURY

CASENO: A-14-708447-C
DEPT NO:

DEFENDANT MICHAEL D. BARNUM, M.D.’S, DEMAND FOR JURY TRIAL

11
I
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CERTIFICATE OF SERVICE AND MAILING

e , T T ) 3 AR A B st e
Phe dndersigned heeeby vertifies thad on the [ day of Febraury, 2018, the forjwing.

DEFENDANT MICHAEL Do BARNUM, MIMVE, DEMAND FOR JURY TRIAL was

served on the following by Blectronic Service to All parties on the Wignet Serviee Lisg,

~ addressed as follpws;

Arthur W, Tuverson, Bsg.
Thomas R, Slerak. I, Psg.
Law Offices of Asthiur W, Tuverson
T201 West Lake Mead Boulevard, Suite 570
Lag Vepas, NV 89128
Attorney for Deférudant
Dagvid B Zipt M0

The foregoing BEFENDANT MICHAFRL D. BARNUM, M.IL'S, BEMAND FOR

JURY TRIAL was also served by First Clags Mail, by pleeing smme in wsedled envelope upon

which fivsi class postage was prepaid i Bas Vegas, Nevada, addressedas follows:

Frank M. Peck, #3710¢
HDSPE Box 630

{ndian Springs, NV 89070
Plabatiff Pro Pev

£
PO S nF f
Iy . L'
(A wacl)
An Brplovee of Alverson, Taylor,
Movtonsen & Sanders
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ATFIRMATION
Forsuant fo N A0L8, 2398430

The undersigned doss hereby atfirm that the preceding DEFENDANT MICHAEL I

: BARNLDL, MIL'S, DEMAND FOR JURY TRIAL filed In Disteicy Court Cage No., A-id-

FO8447-C.
X Does uot comaiy the soddal seeurity runtber of sny person,
IR
Conlains i social secarity-number of « person ay required by:
A, Aspecific stale or federal faw, fo wit
{Iasert spreitic b
e

B, Fovr the administeaion of a publie progesm or for an spplieation for
~a tederal or state grant.

-

DIATEL this i oy of Febroary, 20135,

}.-:'jﬁ"\"\_l ;‘;LV?RQ(\}!\* 'i'f\”{i {}R

ﬁf’“{;}«; Mi z u : o
¢ Nevada Ba‘éf ¥o. {}(ﬁ’iﬁ#?

J CHELSEA R HU BT, B8O
Mevada BarNa, | SR
7401 West Chardeston Bouwdevad
Las Vegas, NV §9117-140]
?&2«:34*’?06&
38570040 (Tax)

%. §"‘1e" esh!ega’aiwrwnmﬂunwm
Attorneys for DEFENDANT

Michael 12, Bathum, M.

arshsehd prpiciadw T ob B nbradingsionpion dosy

E
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Electronically Filed
02/12/20615 02:18:18 PM

IAFD Q%— i‘éﬁ“"“"’

ALVERSON, TAYLOR, MORTENSEN & SANDERS CLERK OF THE COURT

DAVID J. MORTENSEN, ESQ.

Nevada Bar No. 002547

CHELSEA R. HUETH, ESQ.

Nevada Bar No. 010904

7401 West Charleston Boulevard

Las Vegas, NV 89117-1401

702-384-7000

702-385-7000 (fax)

E-File: efile@alversontaylor.com

Attorneys for DEFENDANT
Michael D. Barnum, M.D.

DISTRICT COURT
CLARK COUNTY,NEVADA
FRANK M. PECK, CASENO: A-14-708447-C
DEPT NO: IH
Plaintiff,

Vs,

VALLEY HOSPITAL MEDICAL CENTER, et al.,
DAVID R. ZIPF, M.D., MICHAEL D. BARNUM,
M.D.,, JOHN DOES ] -V,

Defendants,

INITIAL APPEARANCE FEE DISCLOSURE
Pursuant to N.R.S. Chapter 19, as amended by Senate Bill 106, filing fees are submitted

for the party’s appearance in the above-entitled action as indicated below:

Michael D. Barnum, M.D. $223.00
[
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CERTIFICATE OF SERNVICE AND MATLING

Thie vodersigned hereby curtifes that ou the B day of Pebruare, 2015, the

forgoing IMFTEAL: APPEARANCE FEE DISCLORURE wwas served on the following by

Flewtronie Serviee w Al parties on the Wisnet Seevicw List, sddressad ax follows:
Aribur W Tuverson, fsg
Thomas R, Slazak, L ¥
Iuﬁ\' Offtces of Avthar W Twverson

71 West Lake Mesd Boulevand, Reite 370
fu“‘ \’s,"(h MY OERIZE
y G :K’{.’;r‘im‘a HZH
;e",‘}a\-w:s R Zipf, AL,

The foregoing INITIAL APPEAN ANCE FEE MSCLOSURE was alse served by

k1
H

First Class Mail, by plasing same I 8 sealed envelope upon which est Olass postage was

| oprepatd o Lo Vegns, Mevadn, sdhlrossed as foblovs:

Frank 3. Peck, 857104
HIISP Box f

inidion Springs, \\. ROGOTH
Plaisuft Pra Per

L3

‘eimi{m:«,t} & Darwlers

—»
2

THALy ]
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‘ AFFIRNMATION
Pursuant fo NJBLR, 23880530

The undersigned does Rereby affiin that the preceding INFFIAL APPEARANCE FEE

wriel ekt Case Mo, A- BET0Rd 740

A1 PISCLOSURE filed i i
3 X froes ot cordain the sockal security mmiber of sy porson;
Corrtains the social seeurity number of o peescn as required by
A Acspecific state or fedaral law, o wils

[nsert speeific law]

4]

¥

Y
ey

B, Féir the gdministmion of u publiv pregren or for au applicstion for
a foderal op staly grant

M % SANDE
o

.1
v

M3E

.;

PRAVED this 0% dav of Febheoary, 2015

&
“

MOGHTE

i, EX
gy 'wm-’ml sl‘ﬁm ‘\‘n f‘imfiili
: TADT West Charleston Boulevard
Lds Yepas, NV RS117-148

R TE MY T )

T 3R8TO00 {Fax
E~File; «f} z:iwﬁﬂma&iur Capank
Adtrneys for DEFERND, ANT

Mighacl 13 Barnam, MD,

ALVERSON, TAYLOME,
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LAS YEGAS, NEVADA B9117-1401

7401 WEST CHARLESTON BOULEVARD

ALVERSON, TAYLOR, MORTENSEN & SANDERS
LAWYERS
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Electronically Filed
02/17/2015 04:28:27 PM

JMOT Q%;‘ i. kg'u«vw-
ALVERSON, TAYLOR, MORTENSEN & SANDERS
DAVID J. MORTENSEN, ESQ. CLERK OF THE COURT
Nevada Bar No. 002547
CHELSEA R. HUETH, ESQ.
Nevada Bar No. 010904
7401 West Charleston Boulevard
Las Vegas, NV 89117-1401
702-384-7000
702-385-7000 (fax}
E-File: efile@alversontaylor.com
Attorneys for DEFENDANT
Michael D. Barnum, M.D.

DISTRICT COURT

CLARK COUNTY, NEVADA

FRANK M. PECK, CASENO: A-14-708447-C
DEPT NO: III
Plaintiff,
Vs. Hearing Date: February 18, 2013

VALLEY HOSPITAL MEDICAL CENTER, et al., | Hearing Time: 9:00 a.m.
DAVID R. ZIPF, M.D,, MICHAEL D. BARNUM,
M.D., JOHN DOES1-V,

Defendants.

DEFENDANT MICHAEL D. BARNUM. M.D.'S JOINDER TO

DEFENDANT DAVID R. ZIPF, M.D.’S MOTION TO RE-FITLE
ON AN ORDER SHORTENING TIME

COMES NOW, Defendant MICHAEL D. BARNUM, M.D., through his attorneys of
record, Alverson, Taylor, Mortensen & Sanders, and hereby joins in Defendant David R. Zipf,
M.D.’s Motion to Re-Title on an Order Shortening Time. By this Joinder, Defendant MICHAEL
AV aY
TV
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SLVERSON, TAYLOR. MORTENSEN & SANDERS

3

11D, BARNIDG, 8B, wlopts ol tie arguments made thersin as his own zod sweh orsl argument

<3 aw yaay be entertained by the Court et e tme and plaee of the hearing of thrs Jodnder.
DATED this m}_“g%:_ day of February, 2018,

5 ALVERSON, TAYLOR,
| MORTENSEN S-S NPERS
S

2\' } N l ﬁ‘ ‘%\ - -
,Dﬁ.\?‘i;l}?& MORTTENE
Neovada Bar No, 002547
CHELSEA B HURTH, BSQ.
Nevads Bar No, 18
i1 ; T407 W Charlesio f&c‘?t:iﬁf‘&?ﬁ?d‘
: Loas Vegas, NV 80171401
{24 TH2-3RE-TO00

i E-File: efileigalversontayiorcom
13 Attarneys for DEFENDANT
: Michiae! D Baraany, MY

-
A

EAVWYHRE

2

FILE DBV
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i CERTIFICATE OF SEREVICE AND MALTLING

;;f‘?

The undessigned hove

DR FENDANT METHAEL . BARNUM, MU5

B osorved on the B
L)
=1 addressesd gy follows:

8 A thur ‘&‘
Thos : ; .
9 I,:mf {HHees of &rhing B Tuverson
20F Wist Lake Mesd Boalevaed, Sulty 370
i,a:@e Vagas, NV 89128
Agorney for Defendant
Drsvid 8. Zipfl M

Tuverson, Ksi.

The fopepoing DEFENDANT MICHAEL

wis alse served by First

Tl SHORTENING TIME

G oervelope upon which fust class postage

FaEE WEST-L
LAK

,‘ HE?’“&’ Haox .
§ohndian %m Hs, N

s
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by certifies that on the

FERE, ALPOS MOTION TO RE-TITEE ON AN ORBDER SHORTENING

diowing by Blectronde Sepvice to Al parties on the Wienet Service List,

! DEFENDANT DAVID R, ZIPF, MDSS MOTION TO RE-TITLE

wis prepaid in

l{\-‘i'e.;mm,_ .z_s &‘i. %w,mﬁw‘

P day of Febroary, 2015, the hugolng
S JOINDER TO DEFENDANT DAVID R
TIME

WS

. BABRNUM, MALS JOONDER TO
0N AN CHLDER
Class Matl,

by placing same i a sealed
3

;\L\:V%&L a!?hi‘%\ifu Ak

Las Vegu,
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ALNERSON, TAYLOR, MORTENSEN & SANDERS

BAWYEES
01 WEST CHAR IET{'GZ‘M : !}Ql-i I'F,‘(\ kit

FADA 893174301
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Ai“smm-&’fmw
Parsnant to MRS Z39B.O3

The undersipned does herchy aflinm that {he preveding DEFE NDANT MICHARL D
BARNUM, MILS JOINDER TO DEFENDANT DAVID R ZIPF, MBS MOTION TO
RETIFLE ON AN ORDERSHORTENING TIME  filed In District Cowt Cage No, A-ld-

708447-C.,

X Froesnof contgin the social securily number of any person.
Containg the sopial security dumber o 1 person g8 required by.

A A spectfic siate.or federal Jaw, 1o wits
[Ensert specific haw]
==

B, Por the adminiztration of a public pregram or foran applicayion for
a foderal or sfate grant.

o . Y i
DATED this i%" duy of Febrzary, 2015,

ALVEREON, TAYLOR,

MORTENSEN-§ SANDERS

i)f&*»( } J *\fii}RlM\éS'EN, R0

v adda Rar No. D02547

CHELSEA R, HUBTH, E3Q.

Nevada Bar Mo, 610904

7401 West Charleston Boulevard

Las Vegas, NV 891 [7-140]

T02-384-7000

TORZ85.7000 (1)

E-File: effle@alversontavlor.com

Agerneys fhr DEFENDANT
Michael T, Barnurs, M,

sk L oo RIGER pleadingsUninier o sipiimtnding

4 FRss {2
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Valleye Hospidal et al, | | Masaonso |
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ALIMTED LIABILITY PARTNERSHIP
BCLUDING PROFESSIONA. CORPORATIONS

T2 WEST LAKE MEAD BOGLEVARD, SUITESTD

LAW OFFICES OF ARTHUR W. TUVERSON

LAS VEGAS, NEVADA 89128
TELEPHOME (702}5631-7855
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ARTHUR W. TUVERSON, ES(}.

Nevada Statc Bar No. 005156

ANASTASIA L. NOE, ESQ.

Nevada State Bar No. 005442

LAW QFFICES OF ARTHUR W. TUVERSON
A Limited Liability Partnership

Including Professional Corporations

7201 West Lake Mead Boulevard, Suite 570
Las Vegas, Nevada 89128

Telephone: (702) 631-7855

Facsimile: (702) 631-5777
anoei@awtiawollice.com

Attorney for Defendant DAVID R, ZIPF, M.D,

DISTRICT COURT
CLARK COUNTY, NEVADA
TRRR
FRANK M. PECK, CASE NO.:
DEPT. NO.:
Plaintiff,
V.
VALLEY HOSPITAL MEDICAL CENTER, ORDER

et al.,, DAVID R. ZIPF, M.D., MICHAEL D.
BARNUM, M.D., JOHN DOES -V,

Defendants.

Electronically Filed
03/02/2015 11:11:57 AM

Qi b b

CLERK OF THE COURT

A-14-708447-C
111

Defendant DAVID R. ZIPF, M.D.>s Motion to Re-Title on an Order Shortening Time and

Delendant MICHAEL D. BARNUM, M.D.’s Joinder to said Motion having come on for hearing

before the Court on Febrouary 18, 2015; Anastasia L. Noe, Esq., appcared on behalf of Defendant

DAVID R. ZIPI, M.D., Jared Ilerling, Esq. appeared on behalf of Defendant MICHAEL D.

BARNUM, M.D. and there being no appearance by Plaintiff. The Court having considered the

pleadings on file, having received no timely opposition, and having heard the oral arguments of

counsei; good cause appearing:
1
Hi
it

Page 1 of2
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LAW OFFICES OF ARTHUR W. TUVERSON
ALIKSITED LIABLITY PARTRERSHIP
INCLUDINS PROFESSIONSL CORPORATICNS
72071 WesT Lave MeaD BouLEVERD, SUITE 570
LASVEGAS, NEVADA 89128
TELEPHONE {702) 531-7855

N @2 1 SN U B W b

IO T T o B L T R o N o N o T e T e T T S Sy Y
coqmm-nwna::somqmmqmuv—a:

IT IS HEREBY ORDERED that Defendant’s DAVID R. ZIPF, M.D.’s Motion to Re-
Title on an Order Shortening Time and Defendant MICHAEL D. BARNUM, M.D.’s Joindcr are
GRANTED.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the Clerk of the Court
shall Re-Title this case as a Medical Malpraciice case instead of Other Tort.

IT IS SO ORDERED. |

DATED this ;7% day of February, 2015.

OV
ISTRICT COURT JUDGE

/1.

Submifted By:

LAW OFFICES OF ARTHUR W. TUVERSON
P
/"

"ARTHUR W, TUVERSON, ESQ.
Nevada State Bar No. 005156
ANASTASIA L. NOE, ESQ.

Nevada State Bar No. 005442

7201 Wesl Lake Mead Boulevard, Suite 570
Las Vegas, Nevada 89128

(702} 631-7855

Attorneys for Defendant DAVID R. ZIPF,
M.D.

Page 2012
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HaLL PRANGLE & SCHOONVELD, LL.C

1568 NORTH TOWN CENTER DRIVE

SUTTE 200
Las VEGAS, NEvaba 89144

FACSIMILE: 702-384-6025

TELEPKONE: T02-889-6400

23

24

23

26

27

28

Electronically Filed
03/02/2015 05:08:47 PM

MQUA %. i-éig“‘”“"
JOHN F. BEMIS, ESQ.

Nevada Bar No.; 9509

IAN M. HOUSTON, ESQ.

Nevada Bar No.: 11815

HALL PRANGLE & SCHOONVELD, LLC
1160 N. Town Center Dr., Ste. 200

Las Vegas, NV 89144

{702} 889-6400 - Office

(702} 384-6025 — Facsimile

Attorneys for Defendant

Valley Hospital Medical Center

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA
FRANK M. PECK, CASE NO. : A-14-708447-C
DEPT NO.: 111
Plaintitf, ‘

VS,

VALLEY HOSPITAL MEDICAL CENTER,
et al., DAVID R. ZIPF, M.D., MICHAEL D.
BARNUM, M.D., JOHN DOES -V,

Defendants.

DEFENDANT VALLEY HOSPITAL MEDICAL CENTER’S MOTION TO QUASH

SERVICE OF PLAINTIFF'S COMPLAINT FOR FAILURE TO SATISFY NRCP 4(d}

AND TOQ DISMISS PLAINTIFF’S COMPLAINT PURSUANT TQ NRCP{4)(i) FOR
FAILURE TO TIMELY SERVE 4

DEFENDANT APPEARING SPECIFICALLY FOR THE LIMITED
PURPOSE OF THIS MOTION)
Date of Hearing:
Time of Hearing:

COMES NOW, Defendant, VALLEY HOSPITAL MEDICAL CENTER (hereinaftes

“Valley Hospital™), appearing specially for the limited purpose of this motion, by and through its

Page 1 of 11
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HALL PRANGLE & SCHOONVELD, LL.C
1168 NORTH TOowN CENTER DRIVE

SuITE 260
LAS VEGAS, NEVADA B9144

TELEPHONE: 702-889-6400

FACSIMILE: 702-384-6025

15

20

21

22

23

24

25

26

27

28

counsel of record, HALL, PRANGLE & SCHOONVELD, LLC and hereby moves for this
Honorable Court to: {A) quash service of Plaintiff’s Complaint for failure to satisfy Nevada Rule
of Civil Procedure (4)d) resulting in dismissal under Nevada Rule of Civil Procedure 12(b){(4);
and (B) dismiss Plaintif’s Complaint pursuant to Nevada Rule of Civil Procedure 4(i) as
Plaintiff has clearly failed to timely serve Valley Hospital within 120 days of filing hig

Complaint.

DATED this %y of March, 2015.

HALL PRANGLE & SCHOONVELD, LLC

JOHN F. BEMIS, ESQ.

Nevada Bar No. 9509

IAN M. HOUSTON, ESQ.

Nevada Bar No. 11815

1160 North Town Center Drive, Suite 200
Las Vegas, NV 89144

Attorneys for Defendant

Valley Hospital Medical Center

Pags 2 of 10
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HALL PRANGLE & SCHOONVELD, LLC
EL60 NorTi TOWN CENTER DRIVE

SUITE 200
LAS VEGAS, NEVApa 89144

TELEPHONE: 702-889-6400

FACSIMILE: 702-384-6H25

20

21

22

23

24

25

26

27

28

NOTICE OF MOTION

TO:  ALL INTERESTED PARTIES AND THEIR COUNSEL OF RECORD

PLEASE TAKE NOTICE that the undersigned will bring the foregoing MOTION TO:
QUASH SERVICE OF PLAINTIFF’S COMPLAINT FOR FAILURE TO SATISFY NRCP 4(d
AND TO DISMISS PLAINTIFF'S COMPLAINT PURSUANT TO NRCP(4)(i) FOR FAILURE

, _ ' 08 APRIL
TO TIMELY SERVE for hearing before the above entitled court on the _ . day of March,

9:00
2015 atthehour of ___ aany. in Department No. Iil, or as soon thereafter as counsel can be heard.
DATED this 2 day of March, 2015,

HALL PRANGLE & SCHOONVELD, LLC

JHN F. BEMIS, ESQ.
Nevada Bar No. 9509
AN M. HOUSTON, ESQ.
Nevada Bar No, 11815
1160 North Town Center Drive, Suite 200
Las Vegas, NV §9144
Attorneys for Defendant
Valley Hospital Medical Center

MEMORANDUM OF POINTS AND AUTHORITIES

I

STATEMENT OF FACTS

This is an action arising out of care and treatment provided to Plaintiff pro se, Frank M.
Peck, at Valley Hospital on or about December 31, 2013 through January 17, 2014, Plaintiff
filed his Complaint with the Eighth Judicial District Court on October 13, 2014, However,
Valley Hospital has never been properly served with the Summons and Complaint as is required)
under NRCP 4(d). At some point in January 2015, a uniformed male presented to the Human

Resources desk at Valley Hospital, which is located at 620 Shadow Lane, Las Vegas, Nevada

Page 3 of 10
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HALL PRANGLE & SCHOONVELD, LL.C
1160 NORTH TOWN CENTER DRIVE

SUITE 200
LAS VEGAS, NEvaDa 89144

TELEPHONE: 702-889-6400

FACSIMILE: 702-384-6025

22

23

24

25

26

27

89106. See Affidavit of Tracy Donohue attached hereto as Exhibit “A.”  According to an
“Affidavit of Service” filed by Plaintiff on February 10, 2015, the visit to Valley Hospital was on
or about January 5, 2015, The man spoke with an‘ smployee at the human resources counted
inside the hospital, Tracy Donohue, and handed her a copy of the Summons and Complaint in
this matter. See Exhibit “A.™ At no time did the man request that he be permitted to speak with
any officer of Valley Hospital nor did he inquire as to whether Valley Hospital has a resident
agent or who that resident agent might be. 7Z Instead, the man simply handed a copy of the
Summons and Complaint to Ms. Donohue, who is not an officer of Valley Hospital, /d

Valley Hospital now appears for the limited purpose of quashing Plaintiff’s improper
purported servrice of process, which alone warrants dismissal, and further moves this Court to
dismiss Plaintiff’s Complaint for failure to timely serve Defendant.

I

STANDARD OF REVIEW

Nevada Rule of Civil Procedure 12 provides for dismissal of a cause of action for the
“insufficiency of service of process” and authorizes a defendant to raise this defense by motion,
See NRCP 12(b){4). The instructions on how to properly complete sufficient service of the
summons and complaint are clearly set forth in Nevada Rule of Civil Procedure 4(d) and were
not followed in this case. Further, with regard to the timing of the service of process, a plaintif}
has 120 days after filing the complaint to serve the summeons and complaint on a defendant.
NRCP 4(i). The consequence for failure to so serve a defendant within that 120-day period is
expressly mandated in the rule: “the action shall be dismissed as to that defendant” Jd
(emphasis added). The term “shall” is “mandatory and does not denote judicial discretion,’]

Washoe Med. Cir. V. Second Judicial Dist. '{’jbzpm‘.‘émez‘e aof Nev, Ex rel. County of Washoe, 122

Pagc 4 of 14
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HALL PRANGLE & SCHOONVELD, LLC
1166 NorTH Town CENTER BrIvE

SUITE 26§
LAS VEGAS, NEVADA 89144

TELEPHONE: 702-889-6400

FACSIMILE: 702-384-6023

23

24

25

26

2?7

28

Nev. 1298, 1303, 148 P.3d 790, 793-94 (2006). Accordingly, as set forth fully herein, Plaintiff's
failure to timely and properly serve Valley Hospital mandates dismissal of Plaintiff’s Complaint.
Il

LEGAL ARGUMENT

A. Plaintiff Failed to Properly Serve Valley Hospital in Accordance with the
Mandates of NRCP 4(d) and, Therefore, the Complaint Must be Dismissed
Pursuant to NRCP 12(b)(4)

Plaintiff failed to properly serve the Summons and Complaint on Valley Hospital, which
Justifies dismissal of the action. As relevant, Nevada Rule of Civil Procedure 4(d) provides:

Service shall be made by delivering a copy of the summons attached to a
copy of the complaint as follows;

(1) Service upon a Nevada Corporation, If the suit is against an
entity or association formed under the laws of this state or
registered to do business in this state, to the registered agent
thereof or, if the entity or association is (i) a corporation, to
any officer thereof; (ii) a general partnership, to any partner
thereof; (iii) a Hmited partnership, to any gencral partner thereof:
{iv} a member-managed limited-liability company, to any member
thereof; (v) a manager-managed limited-liability company, to any
manager thereof; (vi) a business trust, to any trustee thereof; (vii) a
miscellancous organization mentioned in NRS Chapter 81, to any
officer or director thereof; provided, when for any reason service
cannot be had in the manner hereinabove provided, then service
may be made upon such entity by delivering to the secretary of
state, or the deputy secretary of stafe, a copy of said summons
attached 1o a copy of the complaint, and by posting a copy of said
process in the office of the clerk of the court in which such action
is brought or pending;

(2) Service Upon Foreign Corporation or Nonresident Entity,
If the suit is against an unregistered foreign entity or association
that has an officer, general partner, member, manager, frustee
or director within this state, to such officer, general partner,
member, manager, trustee or director or, if none, then service
on such unregistered entity or association may be made by delivery
to the secretary of state or the deputy secretary of state, in the

Page 5 of 10
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HALL PRANGLE & SCHOONVELD, LLC
1160 NorTH Towns CENTER Drive

SUITE 200
LAS VEGAS, NEVADA 89144

702-889-6400

FACSIMILE: 702-384-6025

TELEPHONE:

[

19

20

21

22

23

25

26

27

28

manner and after affidavit as provided in subsection (d)(1) of this
rule or otherwise as provided by law.

NRCP 4(d)(1) & (2) (emphasis added).
Further, Nevada Revised Statutes § 14.020(1) requires that all artificial persons doing
business in Nevada appoint a resident agent that, among other things, may accept legal service:
Every corporation, miscellancous organization described in
Chapter 81 of NRS, lmited-liability company, limited-liability
partnership.  limited  partmership, limited-Hability  limited
partnership, business trust and municipal corporation created and
existing under the laws of this State, any other state, territory or
foreign government, or the Government of the United States, doing
business in this State shall appoint and keep in this State a
registered agent who resides or is located in this State, upon whom
all legal process and any demand or notice authorized by law to be
served upon it may be served in the manner provided in subsection
2.

Id

Subsection (2) of Nevada Revised Statute § 14.020 reaffirms that all legal process and
any demand or notice authorized by law to be served upon the artificial persons may be served
upon the resident agent:

personally or by leaving a true copy thereof with a person of
suitable age and discretion at the most recent street address of the
registered agent shown on the information filed with the Secretary
of State pursuant to chapter 77 of NRS.

Id

Valley Hospital Mediéai Center, Inc. is a Nevada corporation. See Entity Details
Secretary of State, Nevada: Valley Hosi:ital Medical Center, Inc., attached hereto as Exhibit “B.”
In accordance with Nevada Revised Statute § 14.020, Valley Hospital maintains a resident agent:
The Corporation Trust Company of Nevada located at 311 South Division Street, Carson City,
NV 89703. See id This information is publicly available through the Secretary of State’s

website.  However, Plaintiff did not attempt to serve the properly listed resident agent ag

Page b of 10
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HALL PRANGLE & SCHOOGNVELD, LLC
1160 NORTH TOWN CENTER DRIVE

Surre 260
LAS VEGAS, NEVADA 89144

702-889-64H)

TELEPHONE:

FACSIMILE; 702-384-6025

20

21

22

23

24

25

26

27

28

provided in NRCP 4(d) and NRS 14.020(2). Accordingly, Plaintiff was required to serve an
officer of Valley Hospital Medical Center. Inc., which he also failed to do. Furthermore, there i3
no indication that Plaintiff attempted any alternative means of service, such as providing a copy|
to the Secretary of State in conjunction with posting a copy of the process in the office of the
clerk of the Court. Consequently, Plaintiff failed to serve this Defendant and dismissal is
necessary,

If Plaintiff were to argue that the rules governing service of a foreign corporation apply]
(as Defendant’s parent company, Valley Health System LLC is a foreign limited-liability]
company organized under the laws of Delaware), this too is a futile argument as Plaintiff failed
to follow the provisions of NRCP 4(d)(2) or NRS 14.020(2). Specifically, Plaintiff did not serve
any “officer, general partner, member, manager, trustee or director” of Valley Hospital in the
state, nor did he make service through the Sec‘retét"y" of State. Again, as previously menlioned|
Plaintiff also failed to serve the Defendant through its resident agent as would be permitted by
NRS 14.020(2).

To the contrary, Plaintiff served a human resources representative at Valley Hospital|
who lacks any actual or apparent authority to act on behalf of the corporation. This human
resources representative does not qualify as an individual upon whom service can be made,
Rather, Nevada Rule of Civil Procedure 4(d) and Nevada Revised Statute § 14.020 specifically
enumerate those individuals that Plaintiff may serve, and Ms. Donohue, a human resources
representative, is not oﬁe of them., At no time did Valley Hospital avoid service or attempt to
frustrate Plaintiff’s attempt to serve the proper entity. Plaintiff tailed to properly serve any of the

persons enumerated in the rule or the residen‘i:ageni‘ as permitted by rule and statute.

Page 7 of 10
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HALL PRANGLE & SCHOONVELD, LL.C
1160 NoRTH Town CENTER DRIVE

SUITE 20
LAS VEGAS, NEvapa 89144

TELEPHONE: 702-889-G400

FACSIMILE: 702-384-6025
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20

21

22

23

24

23

26

27

23

As shown, Plaintiff has not complied with the appropriate means for service and his
purported service should be quashed. Because service was improper and entirely insufficient,
Valley Hospital is entitled to dismissal pursuant to Nevada Rule of Civil Procedure 12(b3(4}.

B. Plaintiff Failed to Timely Serve Valley Hospital and, Therefore, His
Complaint “Shall” be Dismissed Pursuant to NRCP 4(i)

~ The clear, unmistakable, express requirements set forth in Nevada Rule of Civil
Procedure 4(1) require dismissal:
If a service of the summons and complaint is not made upon a
defendant within 120 days after the filing of the complaint, the
action shall be dismissed as to that defendant without prejudice
upon the court’s own initiative with notice to such party or upon
motion, unless the party on whose behalf such service was required
files a motion to enlarge the time for service and shows good cause
why such service was not made within that period. If the party on
whose behalf such service was required fails to file a motion to
enlarge the time for service before the 120-day service period
expires, the court shall take that failure into consideration in
determining good cause for an extension of time. Upon a showing
of good cause, the court shall extend the time for service and set a
reasonable date by which service should be made.
1d. {emphasis added).
The term “shall” is “mandatofy and does not denote judicial discretion.” Washoe Med,
Cir., 122 Nev, a1 1303, 148 P.3d at 793-94. The Washoe court further explained the effect of thel
mandatory dismissal language reinforcing that “[tihe Legislature’s choice of the words ‘shall
dismiss’ instead of ‘subject to dismissal’ indicates that the Legislature intended that the cour
have no discretion with respect to dismissal.” /d. Thus, Plaintiff was required to serve Valley
Hospital within 120 days of the October 13, 2014 filing of his Complaint. He has clearly failed
to do so. As discussed in detail above, fo date Plaintiff has not properly served Valley Hospital

in accordance with the requirements set forth in NRCP 4(d) and NRS 14.020(2), The deadling

for any such service was February 10, 2015 and has long since passed. Plaintiff has failed 1o

Page 8ol 10
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HALL PRANGLE & SCHOONVELD, LLC

1160 NorTH TowN CENTER DRIVE

SUITE 260

LAS VEGAS, NEYADA 859144

TELEPHONE: 702-889-6400

FACSIMILE: 702-384-6025

20

21

22

23

24

23

27

8

satisfy this clear, unambiguous timing requirement. Consequently, NRCP 4(i) expressly statey
that upon such failure, “the action shall be dismissed.” Id. (emphasis added).

Based on the foregoing, and in light of the clear language of the applicable rule,
Defendant Valley Hospital respectfully requests this Honorable Court dismiss the instant action
as against this Defendant.

Iv.

CONCLUSION

Bascd on the foregoing, Defendant VALLEY HOSPITAL MEDICAL CENTER|
respectfully requests an order from this Court granting this Motion to quash service and
dismissing Plaintiff’s Ci_?flaim as against this Defendant,

DATED this?"__ day of March, 2015.

HALL ;RANGLE & SCHOONVELD, LLC
By:

JOHN F. BEMIS, ESQ.

Mevada Bar No.: 9500

IAN M. HOUSTON, ESQ.
Nevada Bar No.: 11815

1160 N, Town Center Dr., Ste. 100
Las Vegas, NV 80144

Attorneyvs for Defendant

Valley Hospital Medical Center

Page 9 of 10}
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HALL PRANGLE & SCHOONVELD, LLC
1160 NorTH Town CENTER DRIVE

SUITE 260
LAS VEGAS, NEVADA 82144

TELEPHONE: 702-889-6400

FACSIMILE: 702-384-6025
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CERTIFICATE OF SERVICE

THEREBY CERTIFY that I am an employee of HALL PRANGLE & SCHOONVELD,
LLC: that on the _o?_ day of March, 2015, I served a true and correct copy of the foregoing]
DEFENDANT VALLEY HOSPITAL MEDICAL CENTER'S MOTION TO QUAS[-ﬂ
SERVICE OF PLAINTIFF'S COMPLAINT FOR FAILURE TO SATISFY NRCP 4{d)
AND TO DISMISS PLAINTIFF’S COMPLAINT PURSUANT TO NRCP(4)(i) FOR
FAILURE TO TIMELY SERVE was served on the following by Electronic Service to all
parties on the Wiznet Service List, addressed as follows:
Axthur Tuverson, Esq,
Thomas R. Slezak, Ir,, Esq.
LAW OFFICES OF ARTHUR W. TUVERSON
7201 W. Lake Mead Blvd., Suite 570
Las Vegas, NV 89128
Attorneys for Defendant
David R. Zipf, M.D.

The for¢going DEFENDANT VALLEY HOSPITAL MEDICAL CENTER’S
MOTION TO QUASH SERVICE OF PLAINTIFF’'S COMPLAINT FOR FAILURE TO
SATISFY NRCP 4(d) AND TO DISMISS PLAINTIFF’S COMPLAINT PURSUANT TO
NRCP(4)(i) FOR FAILURE TO TIMELY SERVE was also served by First Class Mail, by
placing same in a sealed envelope upon which first class postage was prepaid and addressed as
follows:

Frank M. Peck, #37106
HDSP Box 650

Indian Springs, NV 89070
Plaintiff Pro Per

Cj}w«w @mﬂ'@

An employeé of HALL PRANGLE & SCHOONVELD, LLC

Page 10 of 10
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B —————

AFFIDAVIT OF TRACY DONGHUE IN SUPPORT OF MOTION TO QUASH SERVICE AND

STATE OF NEVADA

COUNTY OF CLARK

IR

=

6.

DISMISS COMPLAINT
(Medical Malpractice Action)

i

] sg

)

L TRACY DONCHUE, under pemalty of perjury testify as follows:

l'am over the age of 18 and zm cempetent to testify to the matlers contajned herein,

Fam currently employed as a human fesources representative at Valley Hospital Medicat

Center and was so employed in January of 2015,

Atsome point in January 2015, a man in g uniform presented to the human FESOUTCeS

desk at Valley Hospital Medical Center, located at 62¢ Shadow Lane. Las Vegas. Nevada
891086,

The man spoke to me at the human resources counter inside the hospital and handed me a
copy of a Summons and Complaint.

Alne lime did the man request that he be permitied to speak with any oflicer of Vaj ley

Hospital Medical Center.

At no time did the man Inguire as to whether Walley Hospital has a resident agent or whao
that resident agent might be.
[ atn not, nor have [ ever been, aa officer of Valley Hospiral Medical Center or any

attilisted corporation or | imited-Habiiiy company,

94




e e
T

J 8. The statements contained herein are true and correct and based upon personal knowledpe

FUURTHER AFFIANT SAYETH NAUGHT.

; fl
3 l exiept for those mualters stated upen information and belief, which ! believe to be true.
;

ACY DONOHUE
Swom and subscribed beliore me

S day of /¥ ez S 3015,

, AP . é{L
OTARY Pt LI in and far said

County and State

. JANICE MARIE SCHWAS
Uy Notary Publie, $tata oy Nevaga
22 Appointment Np, 14.12761-1
My Appt, Expires Feh 20, 2018 |

20 i

e
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Entity Details - Secretary of State, Nevada

Page 1 0of 4

VALLEY HOSPITAL MEDICAL CENTER, INC.

Business Entity Information

Status: | Active File Date: | 8/15/1979
Type: | Domestic Corporation Entity Number: | C3301-1979
Qualifying State: | NV List of Officers Due: | 6/30/2015
Managed By: Expiration Date:
NV Business |1D: | NV19791005879 Business License Exp: | §/30/2015

Additional Information

Central Index Key: 2

Registered Agent Information

Name: ;g;::;{Pg:,:Z\??D;RUST Address 1:§ 311 & DIVISION ST
Address 2: City: | CARBON CITY
State: { NV Zip Code; | 88703
Phone: Fax:
Mailing Address 1: Mailing Address 2:
Mailing City: Mailing State: | NV é
Mailing Zip Code:
Agent Type: | Commercial Registered Agent - Corporation
Jurisdiction: | NEVADA j Status: | Active

Financial Information

No Par Share Count: | §

Capital Amount:

§ 200.00

Par Share Count:

200.00

Par Share Value:

$1.00

....:.,_,j Officers

[} Include Inactive Officers

Secretary - GEORGE H BRUNNER, JR.

Address 1: | 367 SOUTH GULPH ROAD Address 2: |
City: | KING OF PRUSSIA ' State: | PA
Zip Code: | 18408 Countryy ; USA
_ Status: | Active Email:
Director - STEVE FILTON v
Address 1: [ 367 SOUTH GULPH ROAD Address 2;
City: | KING OF PRUSSIA State: | PA
Zip Code: | 19406 Country; [ USA i
Status: | Active Email:
President - MARVIN PEMBER

hitp://nvsos.gov/sosentitysearch/PrintCorp.aspx7ix8nvg=pqxB 1 BJhZDne8EhV Fb6Zig%253...
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Entity Details - Secretary of State, Nevada Page2 of 4

| Address 1:| 367 SOUTH GULPH ROAD | Address 2: |
City: | KING OF PRUSSIA State: [ PA
Zip Code: | 194086 Country: | USA
Btatus: | Active Email:

Treasurer - CHERYL K RAMAGANO

Address 1: | 387 SOUTH GULPH ROAD Address 2:
City: | KING OF PRUSSIA State: | PA
Zip Code: | 12406 Country: | USA
Status: | Active Email:

- E Actions\Amendmentis

Action Type: | Articles of Incorporation

Document Number: | G3301-1979-001 # of Pages: [ §
File Date: | 8/15/1979 Effective Date:
{No notes for this action)

Action Type: | Merger
Document Number: [ C3301-1972-003 # of Pages: | 13

File Date: | 3/126/1981 Effective Date:
INTO THIS CORP,

AGREEMENT OF MERGER MERGING UNIVERSAL HEALTH SERVICES OF LAS VEGAS, INC. (A
NEVADA CORP-FILE 3948-78)

Action Type: | Amendment

Document Number: { ©3301-1978.004 # of Pages: | 13

‘ Fite Date: | 12/4/1987 Effective Date:
AGREEMENT OF MERGER: MERGING FLIGHT FOR LIFE, INC., (A KEVADA GORP.), #6796-
85, INTO THIS CORP...

Action Type: | Amendment
Document Number: | ©C3301-1979-005 # of Pages: | 13
File Date; | 2/16/1988 Effective Date:
AGREEMENT QF MERGER: MERGING 700 SHADOW LANE CDRPORATIO_N, {A NEVADA CORP.),
#4458-84, INTO THIS CORP...

Action Type: | Amendment

Document Number: | C3301-1978-008 : # of Pages: | 4
File Date: | 10/13/1984 Effective Date:
AMENDING ARTICLE ONE NAME CHANGE (1 PAGE) RA.
UNIVERSAL HEALTH SERVICES OF NEVADA, INC. RAJBE! 001

Action Typs: | Annual List

Document Number: | C3301-1874-012 # of Pages: (1
File Date: | 8/16/1998 Effective Date:

{Mo notes for this action}

Action Type: i Annual List
; ]
T

http:/invsos.gov/sosentitysearch/PrintCorp.aspx 7ix8nvq=ggxB  BJhZDne8 EhVFb6Zjg%253...  3/2/2015
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Entity Details - Secretary of State, Nevada

Page 3 of'4

J Document Number: § C3301-1979-009 f # of Pages: |1 !
File Date: | 5/25/199% | Effective Date:
(No notes for this action)
Action Type: | Registered Agent Addregs Change
Document Number: | €3301-1979-007 # of Pages: | 299
File Date: | 10/29/1999 Effective Date:
CORFORATION TRUST COMPANY OF NEVAD KFA
ONE EAST FIRST STREET REND NV B9501 KFA
Action Type: | Annual List
Document Number: | ©3301-1975-013 # of Pages: | 1
File Date: | 5/12/2000 Effective Date:
{No notes for this action}
Action Type: ! Annual List
Documant Number: | €3301-1979-010 # of Pages: | 1
File Date: | 5/22/2001 Effective Date:
{No notes for this action)
Action Type: | Annual List
Document Nember: | ©€3301.1879-011 # of Pages: | 1
File Date;: | 5/28/2002 Effective Date:
{No notes for this action)
Action Type: | Annual List
Bocument Number: | C3301-1979.008 # of Pages: | 1
Fite Date: | 5/16/2003 Effective Date:
{Ne notes for this actian}
Action Type: | Annual List
Document Number: | C3301-1979-002 # of Pages: | 1
File Date: | 51212004 Effective Date:|
List of Officers for 2004 to 2005
Action Type: | Annual List
Document Number: | 20050254269-25 # of Pages: |1
File Date: | 6/28/2005 Effective Dats:
'{No notes for thig action)
Action Type: | Annual List
Document Number; | 20060242299-56 # of Pages: | 1
File Bate: | 4/17/2006 Effective Date:
(Mo notes for this action)
Action Type: ! Annual List
Document Number: | 2007037 2345-93 # of Pages: | 1
File Date: | 5/30/2007 Effactive Date;
(No notes for this action)
Action Type: | Annual List

99
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Entity Details - Secretary of State, Nevada Page 4 of 4

Document Number: { 20050276439-01 # of Pages: | 1
Fila Date: { 4/21/2008 Effective Date:

2008-2009

Action Type; | Annual List

Document Number: | 20000496011-22 # of Pages: {1
‘ File Date; | 6/18/2008 Effective Date:
{No notes for this action}

Action Type: | Annual List

Document Niamber: | 20100433306-92 ] # of Pages: | 1
File Date: | 6/11/2010 ; Effective Date:
10/11
Action Type: ! Annual List
Bocument Number: | 20116330205-28 # of Pages: | 1
File Date: | 5/2/2011 Effactive Date:
11.42

Action Type: | Annual List
Document Number: | 20120240860-55
File Date: ' 4/5/2012

# of Pages: {1
Effective Date:

{Ne notes for this action)

Action Type: | Annuai List

Document Number: | 20130287361-91 #of Pages: i1

File Date: | 4/123/2013 Effective Date:

(No notes for this action)

Action Type: : Annual List

Document Number: | 20140375004-75 # of Pages: | 1

File Date: | 5/23/2014 Effective Date:
(No notes for this action} '

http://mvsos.gov/sosentitysearch/PrintCorp.aspx?fx8nvq=gqxB 1 BJhZDne8Eh VEb6Zjg%253... 3/2/2015

100




HALL PRANGLE & SCHOONVELD, LLC
1160 NORTH TOWN CENTER DRIVE

FACSIMILE: 702-384-6025

SurTE 200
LAS VEGAS, NEvADa 89144

TELEPHONE: 7G2-889-6400

12

13

14

15

20

21

22

23

24

25

26

27

28

IAFD

JOHN F. BEMIS, ESQ.
Nevada Bar No.: 9509
IAN M. HOUSTON, ESQ. Electronically Filed

Nevada Bar No.: 118153

03/02/2015 05:01:25 PM

HALL PRANGLE & SCHOONVELD, LLC

1160 N. Town Center Dr., Ste. 200
Las Vegas, NV 89144
(702) 889-6400 — Office

A b s

CLERK OF THE COQURT

{702) 384-6025 — Facsimile
Attorneys for Defendant
Vailey Hospital Medical Center

DISTRICT COURT
CLARK COUNTY, NEVADA

FRANK M. PECK, CASE NO. : A-14-708447-C

\L:D

VALLEY HOSPITAL MEDICAL CENTER,
ctal.,
BARNUM, M.D., JOHN DOES I-V,

DEPT NO.: 111
Plaintiff,

DAVID R. ZIPF, M.D)., MICHAEL D.

Defendants,

DEFENDANT VALLEY HOSPITAL MEDICAL CENTER’S
INITIAL APPEARANCE FEE DISCLOSURE

{(DEFENDANT APPEARING SPECIFICALLY FOR THE LIMITED

PURPOSE OF DEFENDANT YALLEY HOSPITAL’S MOTION TO QUASH

SERVICE OF PLAINTIFE'S COMPLAINT PURSUANT TO NRCP(4)(i) FOR FAILURE

TO TIMELY SERVE)

Pursuant to NRS Chapter 19, as amended by Senate Bill 106, filing fees are submitted for

Page 1 of 3
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HALL PRANGLE & SCHOONVELD, LLC
1160 NORTH TOWN CENTER BRIVE

SUIE 200
LAS VEGAS, NEvADA 89144

FACSIMILE: 702-384-6025

T62-889-64G0

TELEPHONE:

10

il

12

16

17

18

19

20

21

22

23

24

23

26

27

28

parties appearing in the above-entitled action as indicated below:
Defendant:

VALLEY HOSPITAL
MEDICAL CENTER, INC. $223.00

TOTAL REMITTED: $ 223.00

DATED this 2‘_ day of March, 2015.

HALE PRANGLE & SCHOONVELD, LLC

By:

JOHN F. BEMIS, ESQ.

Nevada Bar No.: 9509

IAN M. HOUSTON, ESQ.

Nevada Bar No.: 11815 :
1160 N. Town Center Dr., Ste. 100
Las Vegas, NV 8%144

Attorneys for Defendant

Valley Hospital Medical Center

Pape2of 3
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HALL PRANGLE & SCHOONVELD, LLC

1166 NorTR TOWN CENTER DRIVE

Surte 200

LAS VEGAS, NEvaDA 89144

702-589-6400

FACSIMILE: 702-384-6025

TELEPHONE:

14

15

16

17

CERTIFICATE OF SERVICE

1 HEREBY CERTIFY that | am an employee of HALL PRANGLE & SCHOONVELD,
LLC; that on the Q_ day of March, 2015, 1 served a true and correct copy of the foregoing
DEFENDANT VALLEY HOSPITAL MEDICAL CENTER’S INITIAL APPEARANCE
FEE DISCLOSURE was served on the following by Electronic Service to all parties on the
Wiznet Service List, addressed as follows:
Arthur Tuverson, Esq.
Thomas R. Slezak, Jr., Esq.
LAW OFFICES OF ARTHUR W. TUVERSON
7201 W, Lake Mead Blvd., Suite 370
Las Vegas, NV 89128
Attorneys for Defendant
David R. Zipf, M.D.

The foregoing DEFENDANT VALLEY HOSPITAL MEDICAL CENTER’S
INITIAL. APPEARANCE FEE DISCLOSURE was also served by First Class Mail, by
placing same in a sealed envelope upon which first class postage was prepaid and addressed as
follows:

Frank M. Peck, #57106
HDSP Box 650

Indian Springs, NV 86070
Plaintiff Pro Per

jam{ ( szdx&yb

An emﬁﬁw’e of HALL PRANGLE'& SCHOONVELD, LLC

4832-6208-9250, v. 1}

Papge 3 of 3
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LAw OFFICES OF ARTHUR W. TUVERSON

ALMITED LIABILTY PARTNERSHIP
INCLUCING PROFESSIONAZ GORPORATIONS

T201 WesT LakE MERD BOULEVARD, SUNE 570

LASVEGAS, NEVADA B2123

TELEPHGNE (702} 631-7855

[y

L [ [ S ] [ 2 b2 [ d p— [ p— — -k ek
xR ~1 o W W — = v =B | (=S ] B e :l : '5

\coc-acxt.n.hmAtq

NEOJ

ARTHUR W. TUVERSON, E5Q.
Wevada State Bar No. 005136
ANASTASIA L. NOE, ESQ.
Newvada State Bar No. 005442

EAW OFFICES OF ARTHUR W. TUVERSON

A Limited Liability Parlnership
Including Professional Corporations

7201 West Lake Mcad Boulevard, Suite 570

Las Vegas, Nevada 89128
Telephone: (702} 631-7855
Facsimile: (702) 631-5777
anoe@awtlawoffice.com

Electronically Filed

03/03/2015 01:56:35 PM

P b i

CLERK OF THE COURT

Attorney for Defendant DAVID R, ZIPF, M.D.

DISTRICT COURT

CLAREK COUNTY, NEVADA

FRANK M. PECK,
Plaintiff,

V.

VALLEY HOSPITAL MEDICAL CENTER,
et al., DAVID R. ZIPF, M.D., MICHAEL D.
BARNUM, M.D., JOHN DOESI-V,

Defendants.

wRdd

CASENOQ.: A-14-708447-C
DEPT.NO.: III

NOTICE OF ENTRY OF ORDER

PLEASE TAKE NOTICE that the Order granting Defendant David R. Zipf, M.I.’s
Motion to Re-Title on an Order Shortening Time and Defendant Michael D. Barnum, M.D.’s

Joinder thereto was entered in the above entitled action on the 2™ day of March, 2013, a copy of

which is attached hereto.

DATED: March 2, 2015

BY: ~
A ASTASEA L. NOE, ESQ
MNevada State Bar No. 0(35442
7201 West Lake Mead Boulevard, Suite 570
Las Vegas, Nevada 89128

Attornevs for Defendant DAVID R, ZIPTF, M.D.

Page 1 of 2
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A LBITED LIABILITY PARTNERSHIP

INCLUDING PROFESSIINAL CORPORATIONS
LASVEGAS, NEVADA 89128

© "TELEPHONE (702)631-7855

LAW OFFICES OF ARTHUR W. TUVERSON
720 WesT Lare MeaD BOULEVARD, Suire 570
RO N W O M M e e e e
~ S O R B b o & W oam e

]
- -]

CERTIEICATE OF SERVICE

Pursuant to NRCP 5(b), | certify that I am an employee of the LAW OFFICES OF
2 I
ARTHUR W. TUVERSON, and that on this 5 day of March, 2015, T served a copy of

NOTICE OF ENTRY OF ORDER as foilows:
By placing samc to be deposited for mailing in the United States Mail, in a sealed

envelope upon which first class postage was prepaid in Las Vegas, Nevada: and/or

Frank M, Peck, #57106
HDSP Box 650

Indian Springs, NV 89070
Plaintiif Pro Per

[X] By Electronic Service through Eighth Judicial District Court to;

David J. Mortensen, Esq.

Chelsea R. Hueth, Esq.

ALVERSON TAYLOR MORTENSEN &
SANDERS

7401 W, Charleston Blvd,

Las Vegas, NV 86117

Fuacsimile (702) 385-7000
Efile@alversontavlor.com

Attorneys for Michacl D. Baroum, M.D.

' ./M %ﬂaﬁ/f

- Knem ployee of the
AW OFFICES OF ARTI—IUR W. TUVERSON

Page 2 of 2
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Electronically Filed

OR[G]NAL | 03/02/201511:11:5an,1
ORDR - Q%“jé;ﬁam._

ARTHUR W, TUVERSON, ESQ),
Nevada State Bar No, 005156 CLERK OF THE COURT
ANASTASIA L. NOE, ESQ,

Nevada State Bar No. 005442

LAW QFFICES OF ARTHUR W. TUVERSON
A Limited Liability Partnership

Including Professional Corporations

7201 West Lake Mead Boulevard, Suite 370
Las Vegas, Nevada 89128

Telephone: (702) 631-7855

Facsimile: (702) 631-5777

ance(@awtlawoffice.com
‘Attorney for Defendant DAVID R, ZIPF, M.D.

[ 3

b @ ~1 [- W7 |} [ [#4] ]

DISTRICT COURT
CLARK COUNTY, NEVADA

iR

— gt
[

FRANK M. PECK, CASENOQ.; A-14-708447-C
DEPT. NO.: 1II

-
3]

Plaintiff,

b
T

V.
VALLEY HOSPTTAL MEDICAL CENTER, ORDER

ey -
th E-S

AUMTEHABUITY PARTHEESHP
WCLUDING PROFESSIONAL DORPORATIONS

7201 WesT Lase Meas BouLEvarD. Sue 570

LAS VEGAS, NEVADA 85122
TELEPHONE (702} 631-7655

—t
k2%

et al., DAVID R, ZIPF, ML.D., MICHAEL D.
BARNUM, M.D., JOHN DOESI -V,

LAw OFFICES OF ARTHUR W. TUVERSON

Defendants.

j—
~X

s
[~

19| Defendant DAVID R. ZIPF, ML, ’s Motion to Re-Title on an Order Shortening Time and
20 [ Defendant MICHAEL D. BARNUM, M.D.’s Joindex to said Motion having come on for hearing
21| pefore the Court on February 18, 2015; Anastasia L. Noe, Esq., appeared on behalf of Defendant
22} DAVID R. ZIPF, M.D., Jared Herling, Esq. appeared on behalf of Defendant MECHAEL D.
23 || BARNUM, M.D. and there being no appearance by Plaintiff. The Court having considered the
24 | pleadings on fite, having received no timely opposition, and having heard the oral arguments of
25 || counsel; good cause appearing:

26\l 71y

A\l iy

28|\ sy

Papge10f2
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IT IS HEREBY ORDERED that Defendant’s DAVID R. ZIPF, M.D.’s Motion to Re-
Title on an Order Shortening Time and Defendant MICHAEL D. BARNUM, M.D.’s Joinder are

GRANTED.
IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the Clerk of the Court

shall Re-Title this case as a Medical Malpractice case instead of Other Tort.

ITIS SO ORDERED,
DATED this 775 day of February, 2015.

M\

x‘s@m‘ COURT JUDGE

LAW OFFICES OF ARTHUR W. TUVERSON

"ARTHUR W. TUVERS@N, ESQ.
Nevada State Bar No, 5156
ANASTASIA L. NOE, ESQ.

Nevada State Bar No. 005442

7201 West Lake Mead Boulevard, Suite 570
Las Vegas, Nevada 85128

(70236317855

Attorneys for Defendant DAVID R, ZIPF,
M.E)

Submitted By:

Page 2 of 2
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Tricia Domer

From: no-reply@tylerhost. net

Sent: Monday, March 02, 2015 2:44 PM

To: Tricta Dorner

Subject: Courtesy Copy Natification of Filing Case{Frank Peck, Plaintiff(s)vs.Valley Hospital Medical

Center, Defendant(s)) Bocument Code:{OGM} Filing Type:(EFS) Repository ID(B706226)
This is a courtesy copy for Case No., A-14-708447-C, Frank Peck, Plaintiff(s)vs.valley
Hospital Medical Center, Defendani(s)

This message was automatically generated; de not reply to this emasil. Skould you have any
problems viewing or printing this document, please call {88©)297-5377.

Submitted: 63/92/2815 11:11:57 AM

Case title: Frank Peck, Plaintiff(s)vs.valley Hospital Medical Center, Defendant(s)
Document title: Order
Document code:  OGM Filing Type: EFS

Repository ID: 6786226

Number of pages: 2
Filed By: Tuverson Law Offices

To download the document, click on the following link shown below or copy and paste it into

your browser’'s address bar.
https://wiznet.wiznet.com/clarknv/CD5, do?code=3dddc89f487c9772+4+7c8e240148246181465622d2246T

32dF6ces66b45b650b49c888d7887haBh287ag26clae7flads

This link will be active until 2371272015 11:11:57 aM,

Non Consolldated Cases
EF0 $6.00

EFS $10.00

S0 $6.00

Consolidated Cases
EFO $1e.0e
EFS $15.00
SO $10.00

3DDDC8SFA407C9772FAF7C8E24A14824619146562202246F32DF6CEGGBASBGOB45CE08D7807BASB20B22EFCEBF125
A1BEDCCAA957ABE2C32
mail.tylerhost.net
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Electronically Filed
03/10/2015 10:42:18 AM
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20
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25
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28

DISTRICT COURT

CLARK COUNTY, NEVADA

Frank Peck, Plaintiffis}

CASE MO, A-14-708447-C
V8,

Department 2
Valley Hospital Medical Center, Defendant(s}

ARBITRATION FILE

109
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FromtiI Jopiciar, DIsTrRICT COURT
33005, THIRD ST, # 1080
LAS YEGAS, MEWVADA B3ISES2577
(FUZ2) §71-34893 » FAX: (7D2) 714484 |

Curis A. BEECROFT, JR.
ADR COMMISSIONER

January 26, 2015

Frank Peck 57106
HDSP Box 630
Indian Springs, NV 89070

Re: Peck v. Vallev Hospital, et al., A-14-708447-¢

Dear Mr. Peck:

Upon review of'this cage, it indicates that you are incarcerated. Pursuant to NAR 3(A),
actions in which any of the partics is incarcerated are exempt from arbitration,

[ an herewith exempting this case from the Cowrt Annexed Arbitration Program.
There is ne need te Hle a Request for Exemption.

Sincerely,

(A,

Chris A, Bescroft, ¥, Esq.
ADR COMMISS

CAB/k

e Thomas R. Stezak, Jr., Esq. (Law Offices of Arthur W. Tuverson)
Bonnie A. Bulla, Fsq. (Discovery Commissioner)
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OFFICE OF THE SHERIFF

CLARK COUNTY DETENTION
CIVIL PROCESS SECTION

FRANK M PECK )

)
PLAINTIFF ) CASE No. A-14-708447-C

¥s ) SHERIFF CIVIL NG 14007602

VALLEY HOSPITAL MEDICAL CENTER )

)
DEFENDANT ) NOT FOUND AFFIDAVIT
STATE OF NEVADA {

} ss:
COUNTY OF CLARK }

KENNETH ROSS, being duly sworn, deposes and says:

That he/she is a regularly appointed, qualified Deputy Sheriff of the said County of Clark, in the State of
Nevada and aver the nge of twenty-onc years, not a party to the action or related to either party, nor an attorney for a
party, noz in any way interested in the within named acticn, and authorized to serve civil pracess by the lawe of the
State of Nevada, and competent to be a wimess therein; that hefshe and now is a eitizen of the United States of America
and of the Statc of Nevada and that he/she received the within stated civil process: SUMMONS AND COMPLAINT
on 11/13/2014 at the hour of 4:14 PM.

That after due search and diligent inquiry thraughout Clark County, State of Nevada, | was unable to effect
service upon the seid FALLEY HOSPITAL MEDICAL CENTER Defendant within Clark Counry, Nevada.
ATTEMPTS TO LOGCATE:

Date: 11/17/2014 @ 11:45 AM - 620 SHADOW LANE ATTENTION: PAYROLL DEPARTMENT LAS
VEGAS, NV 89106

Attempted By: KENNETH ROSS

Service Type: UNABLE T SERVE,

Notes: REFUSED SERYICE BY STACY DONAHUE, HR S5PEC REP.

Dated: November 18, 2014

Douglas C. Gillespie, Sheriff

CATHERINE LEVY
NOTARY PUBLIC
i1 STATE OF NEVADA

¥ My Commission Expites: (20517
Canifficate No: (1-67766-1

PO Box 553220 Las Vegas, NV 89155-3220 (702) 671-5822
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RECEIVED

FEB 093 2015
CLERK OF THE COURT

V'E’L{'LJVAJL ‘(\;fﬂ Ef‘nmp CDPY

FILED

OFFICE OF THE SHERIFF FEB 10 g
CLARK COUNTY DETENTION

. CIVIL PROCESS SECTION %5%

FRANK M PECK-

CASE No. A-14-708447-C

PLAINTIFF
Vs SHERJFF CIVIL NO.: 15000022

VALLEY HOSPITAL MEDICAL CENTER

el S S

AFFIDAVIT OF SERVICE

DEFENDANT

STATE OF NEVADA }

i
COUNTY OF CLARK  }

KENNETH ROSS, being first duly swom, deposes and says: That he/she is, and was at all times hercinafter
mentioned, a duly appointed, qualified and acting Deputy Sheriff in and for the County of Clark, State of Nevada, a
citizen of the United States, over the age of twenty-one vears and not a party to, nor mtcrmed im, the above entitled
action; that on 1/5/2014, at the hour of 2:10 PM. affiant as such Deputy Sheriff served a ccpyioopms of SUMMONS
AND COMPLAINT issued in the above entitled action upen VALLEY HOSPITAL MEDICAL CENTER the
dqfcndemt VALLEY HOSPITAL MEDICAL CENTER named therein, by delivering to and leaving with said
defendant VALLEY HOSPITAL MEDICAL CENTER, persanally, at 620 SHADOW LN LAS VEGAS, NV 89106
within the County of Clark, State of Nevada, copy/copies of SUMMONS AND COMPLAINT.,

DATED: January &, 1015,

Joseph Lombardo, Sheriff

___,,:,‘ ’ /A Z(Qf’ f'f
(!!L’{i".‘; By KE ROS
ount]i State Deputy Sheriff ’
"~ GATHERINE LEVY
NOTARY PUBLIC

PR  STATEOF NEVADA
Vs 7 Y My Commission Expiras; 02-05-17
s Certificate No: 01-67768-1

PO Box 553220  Las Vegas, NV 89155-3220  (702) 671-5822
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FILED, .

OFFICE OF THE SHERIFF MAR 205
CLARK COUNTY DETENTION ' 6
CIYIL PROCESS SECTION *
it

FRANK M PECK
PLAINTIFF CASE No. A-14-T08447-C
¥5 SHERIFF CIVIL NO: 14007602

VYALLEY HOSPITAL MEDICAL CENTER

O

DEFENDANT NOT FOUND AFFIDAVIT

STATE OF NEVADA H
LLH
COUNTY OF CLARK }

KENNETH ROSS, being duly sworn, deposes and says:

That hefshe is a regularly appeinted, qualified Deputy Sheriff of the said County of Clark, in the Stale of
Nevada and over the age of twenty-one ycars, not a party to the action or relaled 10 either party, nor an atomey for a
party, nor in any way interested in the withio named action, and autheorized to serve civil process by the laws of the
Statc of Mevada, and competent to be a wilness therein; that he/she and now is a citizen of the United States of Amcrica
and of the State of Nevada and that he/she received the within slated civil process; SUMMONS AND COMPLAINT
on 1171372014 at the hour of 4:14 FM.

That after due search and diligent ingniry throughout Clark County, State of Nevada, T was unable to effect
service upen the said VALLEY HOSPITAL MEDICAL CENTER Defendant within Clark County, Nevada.

ATTEMPTS TO LOCATE:

Date: L1/17/2014 @ 11:45 AM - 620 SHADOW LANE ATTENTION: PAYROLL DEPARTMENT LAS
YEGAS, NV 89106

Attempted By: KENNETH ROSS

Service Type: UNABLE TO SERVE., f :I:A” - FuBAdY ¢
r
Notes: REFUSED SERVICE BY STACY DONAHUE, HR SPEC REP. ' Mot Found Afitdawi| ;'
444108

Wil

.

Douglas C, Gillespie, Sheriff

RMN-~ 10 mie belore me this

ol %, 2 20’#_

NOTARYPLBLIC in and for said Caunty & State

CATHERINE LEVY
. S
o8 o
CLERKOF THE coyry

PO Box 553220 Las Vegas, NV 89155-3220 (702) 671-5822
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HALL PRANGLE & SCHOONVELD, LLC
1160 NORTH TOWN CENTER DRIVE

SUITE 260
LAS VEGAS, NEVADA 89144

702-889-6400

FACSTMILE; 7(2-384-6025

TELEPHOMNE:

18

19

20

21

22

24

25

24

27

28

Electronically Filed
04/01/2015 02:56:00 PM

RPLY ./ b i

JOHN F. BEMIS, ESQ.

Nevada Bar No,: 9509

IAN M. HOUSTON, ESQ.
Nevada Bar No.: 11815

KIRILL V. MIKHAYLOV, ESQ.
Nevada Bar No.: 13538

HALL PRANGLE & SCHOONVELD, LL.C
1160 N. Town Center Dr., Ste. 200
Las Vepas, NV 89144

(702) 889-6400 — Office

(702) 384-6025 — Facsimile
efile@hpsiaw.com

Attorneys for Defendant

Valley Health System, LLC d'b/a
Valley Hospital Medical Center

CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA

FRANK M. PECK, | CASENO. : A-14-708447-C
 DEPT NO.: 1II

Plaintiff,

VS,

VALLEY HOSPITAL MEDICAL CENTER,
etal, DAVID R, ZIPF, M.D., MICHAEL D.
BARNUM, M.D., JOHN DOES I-V,

Detendants.

DEFENDANT VALLEY HEALTH SYSTEM, LLC d/b/a VALLEY HOSPITAL
MEDICAL CENTER’S REPLY BRIEF IN SUPPORT OF ITS MOTION TO QUASH
SERVICE OF PLAINTIFE’S COMPLAINT FOR FAILURE TO SATISFY NRCP 4(d

AND TO DISMISS PLAINTIFF’S COMPLAINT PURSUANT TO NRCP(4)(i) FOR
' FAILURE TO TIMELY SERVE

(DEFENDANT APPEARING SPECIFICALLY FOR THE LIMITED

PURPOSE OF THIS MOTION)
Date of Hearing: April 8, 2013

Time of Hearing: 9:00 a.m,

Page 1 of 12
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HALL PRANGLE & SCHOONVELD, LLC
1160 NORTH TowN CENTER DRivE

SuITeE 200

LAS VEGAS, NEVADA 89144

TELEPHONE: 702-889-640(

FACSIMILE: T(2-384-6025

14

15

16

17

18

20

21

22

23

24

26

27

28

COMES NOW, Defendant, VALLEY HEALTH SYSTEM, LLC d/b/a VALLEY)
HOSPITAL MEDICAL CENTER' (hereinafter “Valley Hospital™), appearing specially for thel
limited purpo:se of this motion, by and through its counsel of record, HALL PRANGLE &
SCHOONVELD, LLC and hereby files its Reply Brief in Support of its Motion to Quash Servicg
of Plaintiff's Complaint fér Failure to Satisfy NRCP 4(d) and to Dismiss Plaintiff’s Complaint
Pursuant to NRCP 4(i} for Failure to Timely Serve.

DATED this [SE day of April, 2015.

HALL PRANGLE & SCHOONVELD, LLC

JOHN F. BEMIS, EZQ.
Nevada Bar No.: 9309
IAN M. HOUSTON, ESQ.

Nevada Bar No.: 11815

KIRILL V. MIKHAYLOV, ESQ.

Nevada Bar No.: 13538

1160 North Town Center Drive, Suite 200
Las Vegas, NV 89144

Attorneys for Defendant

Valley Health System, LLC d'b/a

Valley Hospital Medical Center

MEMORANDUM OF POINTS AND AUTHORITIES

I

PROCEDURAL HISTORY AND STATEMENT OF FACTS

Plaintiff filed his Complaint with the Eighth Judicial District Court on October 13, 2014,
However, Valley Hospital has never been properly served with the Summons and Complaint as
1s required under NRCP 4(d). At some point in January 2013, a uniformed male presented to the

Human Resources desk at Valley Hospital, which is located at 620 Shadow Lane, Las Vegas)|

: Incorrectly names as Valley Hospital Medical Center, TNC.
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Nevada 89106. According to an “Affidavit of Service” filed by Plaintiff on February 10, 2015,
the visit to Valley Hospital was on or about January 5, 2015, The man spoke with an employee
at the human resources counter inside the hospital, Tracy Donohue, and handed her a copy of the
Summeons and Complaint in this matter. At no time did the man request that he be permitted 1o
speak with any officer of Valley Hospital nor did he inquire as to whether Valley Hospital has a
resident agent or who that resident agent might be. Instead, the man simply handed a copy of the
Summons and Complaint to Ms. Donchue, who is not an officer of Valley Hospital.

Valley Hospital now appears for the limited purpose of quashing Plaintiff’s impropers
purported service of process, which alone warrants dismissal, and further moves this Court tol
dismiss Plainti:f"s Complaint for failure to timely serve Defendant,

j18

LEGAL ARGUMENT

A. Plaintiff Failed to Properly Serve Valley Hospital in Accordance with the
Mandates of NRCP 4(d) and, Therefore, the Complaint Must be Dismissed
Pursuant to NRCP 12(b}(4}

Simply put, Plaintiff failed to properly serve the Summons and Complaint on Valley]
Hospital, which justifies dismissal of this action. NRCP 12 provides for dismissal of a cause of
action for the “insufficiency of service of process” and authorizes a defendant to raise this
defense by motion. See NRCP 12(b}4). The instructions on how to properly complets
sufficient service of the summons and complaint are clearly set forth in NRCP 4(d} and were nof
followed by Pl;intiff in this case,

In Opposition, Plaintiff maintains that he effectuated valid service of process on Valley] -

Hospital by a Deputy Sheriff who handed a copy of the Summons and Complaint to a human

resources employee of the hospital. Valley Hospital is a limited-liability company doing
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business in Nevada. In accordance with NRS 14.020, Valley Hospital maintains a resident
agent: The Corporation Trust Company of Nevada located at 311 South Division Street, Carson
City, NV 89703, This information is publicly available through the Secretary of State’s website)
However, Plaintiff did not attempt to serve the properly listed resident agent as provided in
NRCP 4(d) and NRS 14.020(2). Accordingly, Plaintiff was required to serve an officer of Valley
Hospital which he also failed to do. Furthermore, there is no indication that Plaintiff attempted
any alternative means of service, such as providing a copy to the Secretary of State in
conjunction Wilh posting a copy of the process in the office of the clerk of the Court.
Consequently, Plaintiff failed to serve this Defendant and dismissal is necessary.

Neverthe],ess, Plaintiff argues in Opposition that the rules governing service of a foreign
corporation apply (as Defendant’s parent company, Valley Health System, LLC is a foreign
limited-liability company organized under the laws of Delaware). This too is a futile argument
as Plaintiff failed to follow the provisions of NRCP 4(d)(2) or NRS 14.020(2) which mandate
that service of a foreign corporation shall be made upon its officer, general partner, member,
manager, trustee, director or resident agent. Plaintiff has not served any of these people and thus
has failed to follow the rules governing service of a foreign corporation.

Additionally, Plaintiff improperly cites Daly v. Lahontan in support of his argument that
service of process was valid by serving Valley Hospital’s human resources representative. 39
Nev. 14, 151 P.514, 516 (1915). The Court in Daly found that service of process upon a
manager of a foreign corporation in & mechanic’s lien action, not appointed its agent for such)
purpose, was valid because “one who is intrusted [sic] with the duty of managing the business

of a corporation is an agent of the very highest order” /d. (emphasis added).
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The Daly decision is not applicable to the instant matter as the Court in that case based its
decision on a civil proceedings regulatory act from 1869, which allowed service upon an agent of
a foreign corporation. Id. The civil proceedings regulatory act that was relied on by the Daly
Court is no longer in force as the Nevada Supreme Court has prescribed the Nevada Rules of
Civil Procedure which became effective in 1953 and now govern service of process of a foreign
corporation by NRCP 4(d)(2). Even if this Court found the Daly decision applicable, which it
clearly is not since the act relevant to that decision is ne longer in force, Plaintiff still failed to
serve a person who would be regarded as an agent under Daly. Plaintiff served Ms. Donochue]
who is merely a human resources representative. Ms. Donohue is not “entrusted with the duty of
managing the business™ of Valley Hospital and therefore cannot be held to the same level as the
manager in Daly. Accordingly, Plaintiff did not serve an agent as defined in Daly.

Further, Plaintiff did not serve any “an officer, general partner, member, manager, trusteg
or director” of Valley Hospital in the state, nor did he make service through the Secretary of
State. Again, as previously mentioned, Plaintiff also failed to serve the Defendant through its
reéidcnt agent as would be permitted by NRS 14.020(2).

To the contrary, Plaintiff served a human resources representative at Valley Hospitai]
who lacks any actual or apparent authority to act on behalf of the corporation. This human
resources representative does not qualify as an individual upon whom service can be made,
Rather, NRCP 4(d) and NRS 14.020 specifically enumerate those individuals that Plaintiff may]
serve, and Ms. Donohue, a human resources representative, is not one of them. At no time did
Valley Hospital avoid service or attempt to frustrate Plaintiffs attempt to serve the proper entity.
Plaintiff failed to properly serve any of the persons enumerated in the rule or the resident agent

as permitted by rule and statute.
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| the purpose of appointment of temporary receiver was sufficient. /d. The State ex re. Hersh is

Additionally, Plaintiff’s Opposition erroneously cites State ex rel. Hersh v, First Judicial
Dist. Court for his position that neither NRCP 4(d)(1) nor NRS 78.650 require service upon
directors or officers and NRS 78.650 meets the constitutional requirements of notice and
opportunity to be heard. 86 Nev. 73, 464 P.2d 783 (1970). Plaintiff is also wholly mistaken in
his interpretation of Siate ex rel. Hersh as the Court in that case held that directors were nof

required to be named as defendants and served with process and that service of resident agent for

inapplicable to the instant matter because not only did the Plaintiff fail to serve any of the
directors or officers of Valley Hospital but Plaintiff also failed to serve the resident agent of
Valley Hospital. Further, the instant case does not involve an appointment of a receiver and
there is no issue related to naming directors as defendants. The State ex rel. Hersh case shows
that service of a registered agent is sufficient; however, Plaintiff did not serve the registered
agent for Valley Hospital. Moreover, NRS 78.650 governs stockholders’ application fot
injunction and appointment of receiver when corporation is mismanaged. The instant case does
not involve stockholders’ application for injunction nor an appointment of a receiver and
therefore NRS 78.650 is inapplicable. Accordingly, the State ex rel. Hersh case is completely]
inapplicable to the instant matter.
Furthermore, in his Opposition, Plaintiff argues that Valley Health’s filing of this Motion|
alone is equivalent to personal service. Plaintiff cites NRCP 4(f) for this proposition. NRCP 4(f)
states:
(f) Territorial Limits of Effective Service.
All Process, including subpoenas, may be served anywhere within

the territorial limits of the State and, when a statute or rule so
provides, beyond the territorial limits of the State. A voluntary
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appearance of the defendant shall be equivalent to personal service
of process upon the defendant in this State.

NRCP 4(1).

However, NRCP 4(f} does not preclude Valley Hospital from filing its Motion without]
subjecting itself to establishment of personal service. The Nevada Supreme Court has held that
*Now, before a defendant files a responsive pleading such as an answer, that defendant may
move to dismiss for lack of personal jurisdiction, insufficiency of process, and/or insufficiency
of service of process, and such a defense is not waived by being joined with one or more othey
defenses.” Hansen v. Eighth Judicial Dist. Court, 116 Nev. 650, 636, 6 P.3d 982, 986 {2000).
Additionally, NRCP 12(b)4) specifically provides for dismissal of a cause of action for the
“insufficiency of service of process™ and authorizes a defendant to raise this defense by motion,
See NRCP 12(b)(4). Given the Nevada Supreme Court’s ruling in Hansen and the right to move
for dismissal pursuant to NRCP 12(b)}(4), it would be absurd if the Court held that a motion to
quash for insufficiency of service of process is equivalent to personal service. Such a ruling
would render the filing of a motion to quash for insufficiency of service of process dispositive of
itself. Accordingly, since Valley Health has not filed a responsive pleading it may file the instant
Motion for insufficiency of process and insufficiency of service of process without establishing
personal servige,

As shown, Plaintiff has not complied with the appropriate means for service and his
purported service must be quashed, Because service was improper and entirely insufficient,
Valley Hospital is entitled to dismissal pursuant to NRCP 12(b)(4).

B. Plainti{f Failed to Timely Serve Valley Hospital and, Therefore, His
Complaint “Shall” be Dismissed Pursuant to NRCP 4(i)

The clear, unmistakable, express requirements set forth in NRCP 4(i) mandate dismissal:
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I a service of the summons and complaint is not made upon a

defendant within 120 days after the filing of the complaint, the

action shall be dismissed as to that defendant without prejudice

upon the court’s own initiative with notice to such party or upon

motion, unless the party on whose behalf such service was required

files @ motion 1o enlarge the time for service and shows good cause

why such service was not made within that period. If the party on

whose behalf such service was required fails to file a motion to

enlarge the time for service before the 120-day service period

.expires, the court shall take that failure into consideration in

determining good cause for an extension of time. Upon a showing

of good cause, the court shall extend the time for service and set a

reasonable date by which service should be made.
Id. (emphasis added).

The term “shall” is “mandatory and does not denote judicial discretion.” Washoe Med
Ctr., 122 Nev, at 1303, 148 P.3d at 793-94, The Washoe court further explained the effect of the
mandatory dismissal language reinforcing that “[t]he Legislature’s choice of the words *shall
dismiss’ instead of ‘subject to dismissal’ indicates that the Legislature intended that the court
have no discretion with respect to dismissal.” 7d  Thus, Plaintiff was required to serve Valley
Hospital within 120 days of the October 13, 2014 filing of his Complaint. He has clearly failed
to do so. As discussed in detail above, /o dafe Plaintiff has not properly served Valiey Hospital
in accordance with the requirements set forth in NRCP 4(d) and NRS 14.020(2). The deadling
for any such service was February 10, 2015 and has long since passed. Plaintiff has failed to
satisfy this clear, unambiguous timing requirement. Consequently, NRCP 4(i) expressly states
that upon such failure, “the action skall be dismissed.” Jd. (emphasis added).
In Opposition, Plaintiff argues that good cause exists to extend time because had thd

Sherriff’s Deputy promptly served Valley Hospital the first time on November 17, 2014, then the

service would have been made within 120 days of filing of the Complaint. This argument is

without merit as Plaintiff purportedly served Valley Hospital on January 5, 2015, at the sameh
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address he attempted service the first time on November 17, 2014, at 620 Shadow Lane, Lag
Vegas, Nevada 89106. As indicated above. this is not the address for Valley Hospitai’s resident
agent. Further, the human resources representative Ms. Donahue refused serxfice on Novembey
17,2014. See Exhibit I to Plaintiff’s Opposition to Defendant’s Motion to Quash. Nevertheless)
Plaintiff again attempted- to serve Ms. Donohue on January 6, 2015, At no time did the Sherriffs
Deputy request that he be permitied to speak with any officer of Valley Hospital nor did h
inquire as to whether Valley Hospital has a resident agent or who that resident agent might be,
Instead, the man delivered a copy of the Summons and Complaint to Ms. Donohue, who is not an
officer of Valley Hospital. As discussed above, this is improper service which justifies
dismissal.

Plaintiff attempts to put the blame on the Sherriff’s Deputy and seeks an extension of
time for his service of the Summons and Complaint. In support of this argument, Plaintiff cites 3
Fifth Circuit case, Lindsey v. US.R.R. Retirement Bd., for his proposition that good cause ig
shown when an in forma pauperis plaintiff’s failure to properly serve a defendant is attributablg
to government personnel who have improperly performed their duties. 101 F.3d 444, (5th Cir,
1996). Once again, PlaintifT cites authority, this time from an outside state and circuit that is
inapplicable to the instant matter. In Lindsey, the Court held that the in forma pauperis plaintiff
showed good cause for failure to properly effectuate service because the clerk of the court did
not provide the in forma pauperis plaintiff with a proper summons form and because no one was
appointed or directed (o serve process for the in forma pauperis plaintiff. Jd. The Lindsey case IS
inapplicable to the instant matter because the Plaintiff does not contend that he was not provided
a summons form and because he does not content that no one was appointed to serve. The

Sherriff’s Deputy was appointed to serve the properly issued summons and attempted service of
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process on two separate occasions to the address supplied by the Plaintiff. This, however, was
not proper service, as discussed throughout.
Lastly, NRCP 4(i) states that, “If the party on whose behalf such service was required
fails to file a motion to enlarge the time for service before the 120-day service period expires, the
court shall take that failure into consideration in determining good cause for an extension of
time.” Plaintiff has not filed 2 motion to enlarge the time. Instead, Plaintiff seeks to blame the
Sherriff’s deputy for his delay. As discussed above, Plaintiff’s argument is without merit
because the summons form was properly issued and a Deputy Sherriff was appointed to serve
process. Plaintiff simply failed to direct proper service. Therefore, good cause does not exist for]
an extension of time,
Based on the foregoing, and in light of the clear language of the applicable rules)
Defendant Valley Hospital respectfully requests this Honorable Court dismiss the instant action
as against this Defendant. |
IV.

CONCLUSION

Based on the foregoing, Defendant VALLEY HEALTH SYSTEM, LLC d/b/a VALLEY

HOSPITAL MEDICAL CENTER respectfully requests an order from this Court granting this
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Motion to quash service and dismissing Plaintiff’s Complaint as against this Defendant.
DATED this {4£ day of April, 2015,

HALL PRANGLE & SCHOONVELD, LLC _

Nevada Bar No.: 950
IAN M. HOUSTON, ESQ.
Nevada Bar No.: 11815

KIRILL V. MIKHAYLOV, ESQ.
Nevada Bar No.: 13538

1160 N. Town Center Dr., Ste. 100
Las Vegas, NV 89144

Attorneys for Defendant

Valley Health System, d/'b/a

Valley Hospital Medical Center

CERTIFICATE OF SERVICE

T HEREBY CERTIFY that I am an employee of HALL PRANGLE & SCHOONVELD,
LLC; that on the {  day of April, 2015, I served a true and correct copy of the foregoing
DEFENDANT VALLEY HEALTH SYSTEM, LLC d/b/a VALLEY HOSPITAL
MEDICAL CENTER’S REPLY IN SUPPORT OF ITS MOTION TO QUASH SERVICE
OF PLAINTIFF’S COMPLAINT FOR FAILURE TO SATISFY NRCP 4d) AND TO
DISMISS PLAINTIFF’S COMPLAINT PURSUANT TO NRCP(4)(i) FOR FAILURE TO
TIMELY SERVE was served on the following by Electronic Service to all parties on the
Wiznet Service List, addressed as follows:
Arthur Tuverson, Esq.
Thomas R. Slezak, Jr., Esq.
LAW OFFICES OF ARTHUR W. TUVERSON
7201 W, Lake Mead Blvd., Suite 570
Las Vegas, NV 89128

Atrorneys for Defendant
David R. Zipf. M.D.
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The foregoing DEFENDANT VALLEY HEALTH SYSTEM, LLC d/b/a VALLEY)|
HOSPITAL MEDICAL CENTER’S REPLY IN SUPPORT OF ITS MOTION TO
QUASH SERVICE OF PLAINTIFF’S COMPLAINT FOR FAILURE TO SATISFY
NRCP 4(d) AND TO DISMISS PLAINTIFF’S COMPLAINT PURSUANT TO NRCP®)(i)
FOR FAILURE TO TIMELY SERVE was also served by First Class Mail, by placing same in
a sealed envelope upon which first class postage was prepaid and addressed as follows:

Frank M. Peck, #57106
HDSP Box 650

Indian Springs, NV 89070
Plaintiff Pro Per

JM e ANl

An empldyee of HALL, PRANGLE & SCHOONVELD, LLC
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JOHN F. BEMIS, ESQ.

Nevada Bar Mo.: 9509

IAN M. HOUSTON, ESQ.

Nevada Bar No.: 11815

KIRILL V. MIKHAYLOV, ESQ.

Nevada Bar No.: 13538 ' Electronicalty Filed
HALL PRANGLE & SCHOONVELD, LLC 04/16/2015 03:25:18 PM

1160 N. Town Center Dr., Ste. 200 -
Las Vegas, NV 89144
(702) 88%-6400 — Office WK« ikg"“’“‘"
(702) 384-6025 — Facsimile CLERK OF THE COURT
Email: efile@hpslaw.com

Attorneys for Defendant Valley Health System, LLC

d/b/a Valley Hospital Medical Center

DISTRICT COURT
CLARK COUNTY, NEVADA

FRANK M. PECK, CASE NO. : A-14-708447-C
DEPT NO.: 1l '
PlaintifY,

Vs,

VALLEY HOSPITAL MEDICAL CENTER,
etal,, DAVID R. ZIPF, M.D., MICHAEL D.
BARNUM, M.D., JOHN DOES I-V,

Brefendants.

ORDER GRANTING DEFENDANT VALLEY HEALTH SYSTEM, LLC d/b/a
YALLEY HOSPITAL MEDICAL CENTER’S MOTION TO QUASH
SERVICE OF PLAINTIFF'S COMPLAINT FOR FAILURE
TO SATISFY NRCP 4{d) AND TO DISMISS PLAINTIFE’S
COMPLAINT PURSUANT TO NRCP{4)(i) FOR FAILURE TO TIMELY SERVE

This matter came before the Honorable Douglas W. Herndon on April 8, 2015, for
Defendant Valley Hospital Medical Center's Motion to Quash Service of Plaintiff's Complaint
for Failure to Satisty NRCP 4(d) and To Dismiss Plaintiff*s Complaint Pursuant to NRCP (4)(i)

For Failure to Timely Serve. Plaintiff, Frank Peck was not present, Kirill V, Mikhaylov, Esq:
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appeared as counsel for Defendant Valley Hospital Medical Center, Quincy Jaeger, Esq.,
appeared as counsel for Defendant Michael D). Barnum, M.D., and Melanie L. Thomas, Esq.,
appeared as counsel for Defendant David R. Zipf, M.ID. Based upon the pleadings filed, the oral
argument and the cited precedent, this Court finds that Defendant Valley Hospital Medical
Center’s Motion to Quash Service of Plaintiff’s Complaint for Failure to Satisfy NRCP 4(d} and
To Dismiss Plaintiff’s Complaint Pursuant to NRCP (4)(i) For Failure To Timely Serve is
GRANTED.
ORDER

Pursuant to the fﬁregoing, and good cause appearing therefore,

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that Defendant Valley]
Hospital Medical Center’s Motion to Quash Service of Plaintiff's Complaint for Failure to
Satisfy NRCP 4(d) and To Dismiss Plaintiff*s Complaint Pursuant to NRCP (4)(1) For Failure To

Timely Serve is GRANTED.

IT IS SO ORDERED.
,-»""M ,\-—"’“w—d """ T — .
T\ Y-totf
DISTRICT COURT JUDGE
5
Respectfully submitted: P

HALL PRANGLE §& SCHOONVELD, LLC
g —

JOHN F. BEMSS, ESQ.

Nevada Bar No.: 9509

IAN M. HOUSTON, ESQ.

Nevada Bar No.: 11815

KIRILL V. MIKHAYLOV, ESQ.

Nevada Bar No.: 13538

1160 N. Town Center Dr., Ste. 200

Las Vegas, NV 85144

Attorneys for Defendant Valley Health System, LLC
d'b/a Valley Hospital Medical Cemter
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: Elecironically Filed
NEOJ 04/21/2015 04:205:44 PM

JOHN F. BEMIS, ESQ. .
Nevada Bar No.; 9509

IAN M. HOUSTON, ESQ. e WA
Nevada Bar No.: 11815 CLERK OF THE COURT
KIRILL V. MIKHAYLOYV, ESQ.

Nevada Bar No.: 13538

HALIL PRANGLE & SCHOONVELD, LLC

1160 N. Town Center Dr., Ste. 200

l.as Vegas, NV 89144

(702) 885-6400 ~ Office

(702) 384-6025 — Facsimile

Email: efile@hpslaw.com

Altorneys for Defendant Valley Health System, LLC

d/'b/a Valley Hospital Medical Center

DISTRICT COURT
CLARK COUNTY, NEVADA

FRANK M. PECK, CASE NO. : A-14-708447-C
DEPT NO.; HI
Plaintiff,

Y5,

VALLEY HOSPITAL MEDICAL CENTER,
¢t al.,, DAVID R. ZIPF, M.D., MICHAEL D.
BARNUM, M.D., JOHN DOES IV,

Defendants.

NOTICE OF ENTRY OF ORDER

PLEASE TAKE NOTICE that an Order Graniing Defendant Valley Health System, LLQ
d/b/a Valley Hospital Medical Center’s Motion 10 Quash Service of Plaintiff's Complaint for

Failure to Satisfy NRCP 4(d) and to Dismiss Plaintiff's Complaint Pursuant to NRCP(4)(1) for

Page 1 of 2

147




HALL PRANGLE & SCHOONVELD, LLC

1168 No#t T TOwWN CENTER DRIVE

SuITE 200
LAS VEGAS, NEVADA 89144

TELEPHONE: 702-889-G400

FacsisvaLg: 702-384-6025

15

16

17

i8

19

2!

22

23

24

25

26

27

28

Failure to Timely Serve was entered in the above-entitled action on April 16, 2015, a copy of
which is attached hereto.
<21 t, . «
DATED this 2% "day of April, 2015.

HALIL PRANGLE & SCHOONVELD, LLC
JOHN F. BEMJ¥, ESQ.

Nevada Bar No.: 9509

AN M. HOUSTON, ESQ.

Nevada Bar No.: 11815

KIRILL V. MIKHAYLOV, ESQ.

Nevada Bar No.: 13538

1160 N. Town Center Dr., Ste. 200

Las Vegas, NV 89144

Artorneys for Defendant Valley Health System, LLC
drb/a Valley Hospital Medical Center

CERTIFICATE OF SERVICE

P HEREBY CERTIFY that I am an employee of HALL PRANGLE & SCHOONVELD,
LLC; that on 'thf:siﬁ/_ day of April, 2015, T served a true and correct copy of the foregoing
NOTICE OF ENTRY OF ORDER was served on the following by Electronic Service to all
parties on the Wiznet Service List, addressed as follows:

Arthur Tuverson, Esgq.

Thomas R. Slezak, Jr., Esq.

LAW OFFICES OF ARTHUR W. TUVERSON
7201 W. Lake Mead Blvd., Suite 570

Las Vegas, NV 89128

Attorneys for Defendant

David R. ZInf, M.D.

By U.S. Mail to:
Frank M. Peck, #57106

HDSP Box 650
Indian Springs, NV 89070
Plaintiff Pro Per g‘“’% {,/D .

An emgloyee of Hall Prangle & Schoonveld, LLC
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JOHN F. BEMIS, ESQ.

Nevada Bar No.: 9509

IAN M. HOUSTON, ESQ.

Nevada Bar No.: 11815

KIRILL V. MIKHAYLOV, ESQ.

Nevada Bar No.: 13538 Electronically Filed
HALL PRANGLE & SCHOONVELD, LLC 04/16/2015 03:25:16 PM
1160 N. Town Center Dr., Ste. 200 -
Las Vegas, NV 89144

(702) 889-6400 - Office .. b s
(702) 384-6025 — Facsimile CLERK OF THE COURT
Email: efile@hpslaw.com

Attorneys for Defendant Valley Health System, LLC

d/'b/a Valley Hospital Medical Center

DISTRICT COURT
CLARK COUNTY, NEVADA

FRANK M. PECK, CASENO.: A-14-708447-C
DEPT NO.: Il

Plaintiff,
Vs,
VALLEY HOSPITAL MEDICAL CENTER,
et al,, DAVID R, ZIPF, M.D., MICHAEL D.
BARNUM, M.D., JOHN DOES I-V,

Defendants.

ORPER GRANTING DEFENDANT VALLEY HEALTH SYSTEM, LLC d/b/a

VALLEY HOSPITAL MEDICAL CENTER’S MOTION TO QUASH

SERVICE, OF PLAINTIFF’S COMPLAINT FOR FAILURE
TO SATISFY NRCP 4(d} AND TO DISMISS PLAINTIFF’S

COMPLAINT PURSUANT TO NRCP(4)(i) FOR FAILURE TO TIMELY SERVE

This matter came before the Honorable Douglas W. Herndon on April 8, 2015, for

Defendant Valley Hospital Medical Center’s Motion to Quash Service of Plaintiff’s Complaing
for Failure to Satisfy NRCP 4(d) and To Dismiss Plaintif’s Complaint Pursuant toc NRCP (4¥(i)

For Failure to Timely Serve, Plaintiff, Frank Peck was not present, Kirill V. Mikhaylov, Esq;
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appeared as’ counsel for Defendant Valley Hospital Medical Center, Quiucﬁf Jaeger, Esq.,
appeared as counsel for Defendant Michael D. Barnum, M.D., and Melanic L. Thomas, Esq.;
appeared as counsel for Defendant David R, Zipf, M.D. Based upon the pleadings filed, the oral
argument and the cited precedent, this Court finds that Defendant Valley Hospital Medical
Center’s Motion to Quash Service of Plaintiff's Complaint for Failure to Satisfy NRCP 4(d) and
To Dismiss Plaintif’s Complaint Pursuant to NRCP {4)(@) For Failure To Timely Serve ig
GRANTED,’
ORDER

P'ursuant to the foregoing, and good cause appearing thercfore,

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that Defendant Valley
Hospital Medical Center’s Motion to Quash Service of Plaintiff’s Complaint for Failure to
Satisfy NRCP 4(d) and To Dismiss Plaintiff’s Complaint Pursuant to NRCP (4)(i} For Failure To
Timely Serve is GRANTED.

IT IS SO ORDERED,

T,
T~ \—/’”\ Y- i g
DISTRICT COURT JUDGE
Respectfully submitted; |

HALL PRANGLE & SCHOONVELD, LLC ,

JOHN F. BEMSS, ESQ.

Nevada Bar No.: 9509

IAN M., HOUSTON, ESQ.

Nevada Bar No.: 11815

KIRILL V. MIKHAYLOV, ESQ.

Nevada Bar No.: 13538

1160 N. Town Center Dr., Ste. 200

Las Vegas, NV 89144

Attorneys for Defendant Valley Health System, LLC
d/b/a Valley Hospital Medical Center
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MOT

ARTHUR W. TUVERSON, ESQ.

Nevada State Bar No. 003136

DANIELLE WOODRUM, ESQ).

Nevada Statc Bar No. £12602

LAW OFFICES OF ARTHUR W, TUVERSON
A Limited Liability Partnership

Including Professional Corporations

7201 West Lake Mead Boulevard, Suite 570
Las Vegas, Nevada 89128

Tclephone: (7023 631-78535

Facsimle: (702} 631.3777
dwoodrum@awtlewoffice.com

Attorney for Defendant DAVID R, ZIPF, M.D,

DISTRICT COURT
CLARK COUNTY, NEVADA

HEEK

FRANK M. PECK,

Plaintiif,
v,
VALLEY HOSPITAL MEDICAL CENTER,
etal, DAVID R, ZIPF, M.D., MICTIATL 1.
BARNUM, M.D., JOHN DOES T-V,

Defendants.

DEFENDANT DAVID R. ZIPF. M.D.’S MOTION FOR JUDGMENT ON THE

CASENO.:
DEPT. NG.:

Hearing Date:

Hearing Time;

Electronically Filed

06/17/2016 02:56:16 PM

Ry -

CLERK OF THE COURT

A-14-708447-C
HI

PLEADINGS AND SUPPORTING AFFIDAVIT OF DANIELLE WOODRUM, ESQ.

COMES NOW, Defendant DAVID R. ZIPF, M.D., by and through his counse! of record,

the LAW OFFICES OF ARTHUR W, TUVERSON, LLP, and hereby submits this motion for

judgment on the pleadings and supporting affidavit of Danielle Woodrum, Fsg.

///"
i
1
I
i
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This Motion is made based upon the attachcd Memorandum of Points & Authorities, the
papers and pleadings on file, and any svidence and/or argument that may be taken at the time for

hearing on this matter.

ICES OEARTIIUR W. TUVERSON

i b%‘“m&)

ARTHVR W.TLVERSDN, ESQ.
zvada State Bar No. 005156
DANIELLE WOODRUM, ESQ.
Nevada State Bar No. 012902
7201 West Lake Mead Boulevard, Suite 570
f.as Vegas, Nevada 89128
(7021631-7855
Attorneys for Defendant DAVID R, ZIPT', M.D.

DATED: June | 7.2015 LAW

NOTICE OF MOTION

TO:; Al parties, and their respeetive attornevs:
PLEASE TAKE NOTICE that Defendant DAVID R. ZIPF, M.D."s MOTION TFOR

JUDGMENT ON THE PLEADINGS or will be heard in Dcpartment III of the above entitled

Court on the - day of JULY ,2015,at 9:00A o

DATED: June /7.2015 LAW OFEICES OF ARTHUR W. TUVERSON
I

A T g
ugm%vﬁw 1UV\ER%()N FSQ.
State Bar No. 005156

DANIELLE WOODRUM, ESQ.

MNevada Statc Bar No, 012902

7241 West Lake Mead Boulevard, Suite 570
Las Vegas, Nevada 89128

{702) 631-7855

Attorneys for Defendant DAVID R. ZIPT, M.D.
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AFFIDAVIT OF DANIELLE WOODRUM, ESQ,
IN SUPPORT OF DEFENDANT DAVID R, ZIPF, M.D.’S

MOTION FOR JUDGCMENT ON THE PLEADINGS
STATE OF NEVADA );
3} ss.

COUNTY OI CLARK 3
DANIELLE WGODRUM, ESQ., being first duly sworn, deposes and says:
1. I am an atlomey duly licensed to practice law in the state of Nevada, and an
attorncy with the LAW OFFICES OF ARTHUR W. TUVERSON.
2. I am the attorney of record for Defendant DAVID R. ZIPF, MLD. in this matter.
3. I have been involved in the handling of this case and am familiar with the facts
testified to herein.
4. Attached to Defendant DAVITY R, ZIPF, M.D.’s Motion for Judgment on the
Pleadings as Exhibit A is a true and correct copy of Nevada Department of Corrections Medical

Kite and/or Service Report.

5. A.!;tachéd to DAVID R. 7ZIPF, M.D.’s Motion for Judgment on the Pleadings as
Foxhibit B is a true and correct copy of the Nelfa_da Department of Corrections Physicians” Orders
Form.

&. Attached to Defendant DAVID R. ZIPF, M.D."s Motion for Judgment on the

Pleadings as Exhibit C is a frue and correct copy of the Quality Medical Imaging Radiology
Interpretation.

Further your Affiant sayeth naught.

/] }&M/w\ D

WODﬁRfUM ESQ.

SWORN and SUBSCRIBED to before me
this _J Z"”“day of June, 2015.

Yricic A.Dorner
AR Ao

Y Xl Siee of Nevada

MOTMRY PUBLIC in and for said Ny o enn 9119018

NCOUNTY and STATE
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MEMORANDUM OF POINTS & AUTHORITIES

L INTRODUCTION

Plaintiff is a prisoner at High Desert Statc Prison in Indian Springs. Plaintiff, in proper
person, filed the instant “medical malpractice negligence” (“professional negligence™) action
relying strictly on thc docirine of res ipsa loguitur as defined by NRS 41A.100(1)a). Plaintiff
contends NRS 41A.100(1)u) is upplicable becauss u foreign object, an intravenous (“TV™)
needle, was inadvertently left in his hand aftcr he was hospitalized at Valley Hospital. However,
radiclogy records referenced in Plaintiffs Complamt, demonstrate that no foreign object was
ever found in Plaintiff’s hand. ‘Thus, judgment as a matter of law is appropriate as Plaintiff’s
only basis for alleging prolessional negligence against Dr. Zipf is the alleged retention of a
foreign object.

Moreover, even if the Court were to ignore the radiology records, which demonstrate no
foreign object was identified in Plaintiffs hand, NRS 41A.100(1)(a) is still inapplicable as il only
applies to cases when a foreign object is unintentionally left in a patient during & surgical
procedure, such as when a surgical sponge or instrument is leli in a patient during surgery, Tt
does not apply when a medical device that is supposed to remain in a patient for a2 period of time,
such as an IV access device, is retained.  Furthermore, the res ipsa loquitur doctring is
inapplicable as to D, Zipf, because Plaintiff has failed to allege that Dr. Zipf had exclusive, let
alone any, control over the placement or removai of the IV needle and/or catheter,

Plamtiff did not attach to his Complaint an expert affidavit to support his allegations of
professional negligence against Dr. Zipt, Ostensibly, Plaintiff failed to do because of his reliance
on NRS 41 A 100(1){a) which provides an excepiion {o the expert affidavit requirement embodied
in NRS 41A.071. However, as noted ahove and explained below, the res ipsa loguitur exception
embodied in NRS 41A.100{1)a) is inapplicable in this case. Therefore, Plaintiff’s Complaint
fails as a matter of law because he has failed to comply with the expert affidavit requirement of
NRS 41A.071.

i
i
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. STATEMENT OF FACTS

Plaintiff was transferred from High Desert Statc Prison to Valley Hospital on December
31, 2013 with meningitis. (See¢ Nevada Department of Corrections Medical Kite and/or Service
Report, attached as Exhibit A; see also Complaint filed on Octlober 13, 2014 (“Compl.™) at 7 1.}
He was discharged from Valley Hospital on January 17, 2014, (Compl. at § 2.) Over a month
after his discharge from Valley Hospital, on February 18, 2014, Plaintiff alerted prison staff that
therc may have been a problem wilh his left hand. stating “something possibly a needle is just
under the skin in my left hand.” (See Exhibit A; see also Compl. at § 3.) Dr, Suwee, a physician
at the High Desert State Prison, ordered an x-ray of Plaintiff's left hand to rule out the presence
of a foreign object. (See Nevuda Department of Corrections Physicians’ Orders Form, attached as
Exhibit B.) An x-ray of Plaintirﬁ“s left hand was taken on March &, 2014, The x-ray did not
identify a foreign object and was vead as “negative left hand.” {See Quality Medical Tmaging
Radinlogy Intwerpretation, attached as Exhibit C.)

M. LEGAL STANDARD

Pursuant to NRCP 12(c¢), “[a]fler the pleadings are closed but within such time as not to
delay the tréal, any party may move for judgment on the pleadings.” The standard of review is
equivalent to a Rule 12(b)}{5) motion to dismiss for failure to state a claim upon which relief can
be granted. See Dworkin v. Hustler Magazine Inc., 867 F.2d 1188, 1192 (9th Cir. 1989).

In reviewing such a motien, the Court must determine whether the chalienged pleading
sets forth allegations sufficient to satisfy the elements of a legally cognizable claim for relief.
Edgar v. Wagner, 101 Nev, 226, 227, 699 P.2d 110, 111 {1985). Generally, the Court should
recognize the factual allegations in Plaintiff's Complaint as true, Buzz Stew, LLC v. City of N Las
Vegas, 124 Nev. Adv. Rep. 21, 181 P.3d 670, 672 (2008). Iloweyer, the Complaint should be
dismissed if the factual allegations of the Complaint, if accepted as true, are insufficient to
establish the essential elements of a claim for relief.  Edgar, 101 Nev. at 228, 699 P.2d at 112.

Generally, when ruling on a motion for judgment on the pleadings, malters outside the
complaint will not be considered. However, “the court may take into account matters of public

record, orders, items present in the record of the case, and any exhibits attached to the complaint

Puge 5 of 15
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when ruling on a motion to dismiss for failure to state a claim upon which relief can be granted.”
Breliant v. Preferved Fguities Corp., 109 Nev, 842, 847, 858 P.2d 1258, 1261 (1993). The
Breliant cowrt also cited to other cases wherein the pleadings, on file, were referenced and
documents that were referenced in the complaiat, in determining the sufficiency of a plaintiff’s
complaint. Id.; citing Hollmaric Corp. v. Holly Sys., Inc, 620 F.Supp. 1366, 1367
(D.C.111.1983) (conrt considered contract attached to complaint and admissions in answer and in

reply to counterclaimy; Berk v. Ascott Tnv. Corp., 759 F.Supp. 245, 249 (D.C.Pa.1991) (court may

consider document incorporaied by reference into the complaint).

IV. LEGAL ARGUMENT

A. THE COMPLAINT DOES NOT MEET THE REQUIREMENTS OF NRS
41A.071 AND MUST BE DISMISSED.

The Complaint in this matter alleges Defendants “deviat[ed] from the accepted standard

ol medical care or practice.” Thus, this action falls within the scope of NRS 41A.071. See NRS
41A.009. NRKS 41A.071 provides:

If an action for medical malpractice or dental malpractice is filed in

the district court, the district court shall dismiss the action, without

prejudice, if the action is filed without an affidavit, supporting the

allegations contained in the action, submitted by a medical expert

who practices or has practiced in an area that is substantiaily

similar to the type of practice engaged in at the time of the alleged

malpractice.
The expert affidavit requitement of NRS 41A.071 is designed to ensare that the “parties file
malpractice cases in good faith, i.e., to prevent the filing of frivolous lawsuits,” and to ensure that
the case is meritorious. Washoe Medical Center v. Second Judicial District Court, 122 Nev, Adv.
Rep. 110, 148 P.3d 790, 794 (2000); Borger v. Fighth Judicial District Court 120 Nev. 1021,
1026, 102 P.3d 600, 604 (2004). A medical malpractice complaint that is filed without an expert
affidavit is void ab initio, shall be dismizsed by the District Court without prejudice, and cannot
be amended. Washoe at 793-794; Borger at 1029-1030. In the instant case, the Complaint was
filed without an expert affidavit and should therefore be dismissed without leave to amend,

i
it
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B. PLAINTIFF CANNOT SHOW THE ALLEGED ACCIDENT IS ONE THAT
DOES NOT ORDINARILY OCCLR ABSENT NEGILIGENCE, T'HUS RES
IPSA LOQUITUR IS NOT APPLICABLE.

Plaintiff contends this case fulls within NRS 41A.100(1)(a), which enumerates a res ipsa
loquitur cxception to the expert affidavit requirement where “a foreign substance other than
medication or a prosthetic device wus unintentionally ieft within the body of 4 patient following
surgery.” Plaintiff must meet each element of 41A.100(1)(a) to receive the benefit of the res ipsa
logquitur exception. In fact, Plaintifl's ability to meet these elements must be carefully and
narrowly metered by the Court early in the litigation.

. the plalntff must present facts and evidence that show the

existence of one or morc of the situations enumerated in NRS

41A.100(1 Xa)-(e). While the dissent disapproves this procedure

because it i3 not specifically set forth in the statute, we believe it is

only [air that a plaintiff filing a res ipsa loguitur case be required

to show early in the litigation process that his or her action actually

meets the narrow res ipsa requirvements. Szvdel v. Markman, 121

Nev. 453, 460-461, 117 P.3d 200, 205 (2003) (emphasis added).
If Plaintiff cannot meet each element. the res ipsa loguitur exception does not apply, the
Complaint is veid ab initio, must be dismissed without prejudice, and cannot be amended.
Washoe at 793-794.,

NRES 41A.1M0(1)a) clearly enumerates two conditions which must occur for it to be
applicable, First, a foreign object must be unintentionally left in a patient’s body. Sccond, the
foreign body must be left following surgery. The classic scenario invoking this cxception is
when a surgical sponge or instrument is left in a patient following surgery. Courts have not
applied the res ipsa loguifur doctrine to cases where a foreign object is intentionally lcft in a
patient. For example, in Gilbert v. Campbell, multiplc Penrose drains (surgical rubber tubes
placed in a wound to drain fluid) were inserted several months after the plaintiff, Mr. Gilhert,
underwent a surgical colon resection to remove a tumor, 440 So0.2d 1048, 1048-1049 (1983).
The drains were intended to drain infected matcrial from a pelvic abscess. Jd at 1049, Almost a
vear latcr, and long after removal of the drains, a piece of a drain was found inside the body of

Mr. Gilbert. fd. The Supreme Court of Alabama determined that the res ipsa loguitur doctrine

did not apply because expert medical testimony was required (o describe the proper use, purpose,
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insertion, and removal of a Penrose drain, and without such lestimony there was no evidence that
the defendant physician was negligent. 1d.

Similarly, in Scotr v. Ravhrer, the count held the retention and removal of a Penrose drain
involved complex medical procedures beyond the comprehension of a layperson. 185
Cal. App.4th 1535 (2010), The plaintiff in Scort underwent surgery for colorectal cancer in
September 2002, and after he experienced postoperative complications, one of the defendant
physicians placed two Penrose drains in the wound, located in the presacral space, on September
9,2003. Id at 1538-1539. The second defendant physician removed the drains on September 22,
2003, Id at 1539. However. a May 3. 2005 {istulogram showed a drain or a portion of a drain,
and the patient underwent surgery that same day to remove it. /d  The Sco#r Court noted the
presence of the drain in the patient's body was superficially similar to a retained spongé, but, as in
the instant case, the drain was not inadvertently left during surgery. /& at 1547, Instead, it was
purposely inserted and was meant to he retainéd temporarily. /d. Therefore, expert medical
testimony was needed 1o prove the physician wha' inserted the drains was negligent. Id at 1548.

Like Gilberr and Scotr. this case does not involve a foreign object that was
unintentionally left within the hody of a padent following surgery. Sir_nilar to the
aforementioned cases, Plaintift aileges a foreign object was left in his body. Just as in the Gilbert
and Scott cases, the foreign object, an IV needle or cathcter, was initially intentionally left in
Plaintiff’s hand. Thus, Plaintiff’s contention is not that a forcign object was unintentionally left
during surgery. Rather, his contention is that Defendants failed to remove a foreign object, an IV
needle or catheter, when he was discharged ﬂem Valley Hospital. This is analogous to the claims
in Gilhert and Scort wherein the plaintiffs claimed that the Penrose drains were not properly
removed. As was the case in Githert and Scott, the doctrine of res ipsa loguitur, as codified in
NRS 41A.100¢1)(a) is inapplicable here and Plaintiff must also usc a medical expert to deseribe
the proper use, purposec, insertion, and removal of an TV catheter.  Nevertheless, Plainti(f has
failed to provide an expert affidavit. Thercfore, he has not met the requirement of NRS 41A.071,

and dismissal of the Complaint, without leave to amend, is the appropriatc remedy.
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C. RES IPSA LOQUITUR DOES NOT APPLY TO DR. ZIPF.

Nevada's statulory version of the res ipsa loguitur doctrine replaces long existing
common law theory. At common law, in order for the doctrine to apply, a plaintiff was required
lo demonstrate that the defendant(s) had “exclusive control” of the instrumentality causing the
harm during the period of the injury and was “in a better position to explain the cause of the
accident.” See, e.g., Landmark Hotel & Casino, 104 Nev. 297, 230, 757 P.2d 361, 363 (1988),
citing Ofis Elevaior Co. v. Reid, 101 Nev. 515, 518, 706 P.2d 1378, 1380 (1985). For the
doctrine 1o apply fairly, whether at common law or under statute, that efement must remain. [f
not, a defendant can be found responsible for another's injury simply for being in the vicinity of
the injury. The requirement of “control” ensures that the defendant was an active participant who
was at least a probable reason for the injury. fd

In Fierie v. Perez, the Nevada Supreme Court confirmed that the concept of exclusive
control remains embedded in the statutory version of res ipsa loguitur. 219 P.3d 906, 908 (Nev,
2009). In Fierle, the plaintiff underwent a mastectomy and follow-up chemotherapy treatments
for breast cancer. d. at 908. The chemotherapy administration was not performed properly,
resulting in burns to the piainﬁffs skin. Zd at 909. Plaintiff brought suit under both traditional
negligence and res ipsa loguitur theories but failed to attach the affidavit required by statute to
support the negligence claim. fd at 903. The Nevada Supreme Court affirmed the trial court's
dismissal of the negligence claim bascd on the absence of an affidavit. 74 at 912, The Court,
however, allowed plaintiff o proceed with her res ipsa loguitir claim, finding that no affidavit
was required under that theory. 7 at 913. Importantly, howéver, was the Court's exclusion from
the res ipsa loguitur claim thosc medical personnel who did not administer (and thercfore had no
control over) the medication. As to those individuals, the Plaintiff plead negligent supervision
and training. The Court held that such indircet negligence claims were nol subsumed within the
res ipsa loguitur doctrine, fd

Here, Plaintiff has failed to allege what, if any involvement, Dr. Zipf had in the placement

or removal of the alleged retained IV necdle or catheter. Plaintiff does not allege that Dr, Zipf
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had exclusive control over the IV needle or catheter. In fact, Plaintiff fails to allege how any
Defendant was negligent regarding the alleged retention of the IV catheter. Plaintiff only alleges:

. .« that the Defendants” (sic) committed (sic) medical malpractice

by deviating from the accepted standard of medical care or practice

by “leaving a foreign substance in Mr, Peck’s Hand” NRS

41A100(1)(a) (res ipsa loguitur doctrine) legally causing the

injury suffered by Plaintiff. Femandez v. Admirand, 108 Nev.

963, 843 P 2d 354 (1992).

The above claim is specific in regard to all the Defendants” named

n this complaint as well as the discoverable names of additional

defondants’ (sic)

Although Plaintiff alleges his claim is specific as to all Defendants, he fails (o describe
how the claims are specific as to cach Defendant. In fact, he fails (o describe any roie that Dr.
Zipf had in his care and treatment at Valley Hospital. As in Fierle, Plaintiff has not claimed that
Dr. Zipf improperly inserted or removed the IV needie or catheter, so he cannot claim that Dr.
Zipf had exclusive control over the instrumentalily allegedly responsible (or his injuries. Fierle
unequivocally demonsirates that this type of indirect negligence claim does not fall under the res
ipsa loguitur statute.

Not only do Plaintiff’s allegalions as (o Dr. Zip[ fail to meet the specificily requirements
needed lor the res ipsa loguitur doctrine to apply, they fail to meet the basic pleading
requirements of NRCP 8. A properly pled complaint must provide “a short and plain statement

of the claim showing that the pleader iz entitled to relief.” NRCP 8(a); see also Bell Atlantic

Corp. v. Twombly, 550 U.S. 544, 555 (2007} (addressing Rule 8 of the Federal Rules of Civil

Procedure). While Rule 8 does not require detailed factual allegations, it demands “more than

labels and conclusions™ or a “formulaic recitation of the elements of a cause of action.” Ashcroft
v. Igbal, 129 5. Ct. 1937, 1949 (2009) (citing Papasan v. Aliain, 478 U.S. 265, 286 (1988)).
“Factual aliegations must be enough to rise above the speculative level” Twombly, 550 U.S. at
555. Plaintiff has completely failed to allege how he is entitled to relief based upon any act, or
tailure to act, of Dr. Zipf and his Complaint must be dismissed as a matter of law.

"

I
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D. EVEN IF PLAINTIFF'S COMPLAINT IS FOUND TO STATE A VIABLE
CAUSE OF ACTION JUDGMENT AS A MATTER OF LAW IS
APPROPRIATE.

Even assuming arguendo that the res ipsa foguitur exception applied, Defendant is
cotitied to judgment as a matter of law because x-rays taken on March 8, 2014 do not show a
foreign body was retained in Plaintiffs hand.

Generally, when ruling on a motion for judgment on the pleadings or a motion to dismiss,
matters outside the complaint will not be considered. However, “the courl may luke into account
matters of publicl record, orders, items present in the record of the case, and any exhibits attached
to the complaint when ruling on a motion to dismiss for fzilure to state a claim upon which relief
can be granted.” Breliant v. Preferved Equities Corp., 109 Nev, 842, 847, 858 P.2d 1258, 1261
{1993).

Here, Plaintitf references an x-ray taken on March 8, 2014, as confirming the presence of
a foreign ohject in his hand. However, the radiology report and images do not identify a foreign
object. Although Plaintiffs’ allegations are generally accepted as true, that rule gives way when
the'ailegations are comradicted by the documents on which the Complaint is based, such as the
radiology records in this case. Areliomr, 109 Nev. at 84?,7858 P.2d at 1261 (stating “the court
may take into account matters of public record, orders, items present in the record of the case, and
any exhibits attached to the Complaint when ruling on a motion to dismiss for failure to state a
claim™.

The documents relied on in Plaintiff's Complaint clearly do not statc what he purports
they do. the Court is not required to accept Plaintiffs allegations as true. Instead, the Court
must consider the record that the Complaint was bascd on, showing that there was no rctained
foreign object in Plaintiff’s hand. It is axiomatic that if there was no forcign object in Plaintiff's
hand, his claim fails as a matter of law because the only allegations that makes against
Defendants are that they were negligent because a foreign obiect was left in his hand. Thus,
judgment on the pleadings is appropriate.

v, CONCLUSION

Based upon the foregeing, Defendant, DAVID R. ZIPF, M.D. respectfully requests the
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Court grant his Moticn for Judgment on the Pleadings in its entirety.

DATED: Jyne 17. 2013 LAW QIFICES OF ARTHUR W. TUVERSON

ARTHMR W. TUVERSON, ESQ).

ada Statc Bar No. 005156

DANIELLE WOODRUM, ESQ.

Nevada State Bar No. 012902

7201 West Lake Mead Boulevard, Suite 570
Las Vegas, Nevada 89128

{702y 631-7855

Attorneys for Defendant DAVID R. ZIPF, M.D.
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CERTIFICATE OF SERVICE

Pursuant w0 NRCP 5(b), T cerily thai T am an employvee of the LAW OFFICES OF
ARTHUR W, TUVERSON, and that on this I!W%i_éy of June, 2015, 1 scrved a copy of
DEFENDANT DAVID R. ZIPF, M.D.’S M{)TION‘ FOR JUDGMENT ON THE
PLEADINGS AND SUPPORTING AFFIDAVIT OF DANIELLE WOODRUM, ES(). as
[ollows:

By placing same 0 be deposited for mailing in the United States Mail, in a sealed
envelope upen which first class postage was prepaid in Lag Vegas, Nevada: and/or

Frank M. Peck, #57106
HDSP Box 650

Indian Springs, NV 88070
Plaintiff Pro Per

John F. Bemis, Esg.

[an M. Heuston, Eaqg.

HALL PRANGLE & SCHOONVELD, LLC

1160 N. Town Center Drive, Suile 200

Las Vegas, NV 89144

(702) 8896400

(702) 384-6025 fax -

Attorneys for Defendant Valley Hospital Medical Center

B<] By Electronic Service through Fighth Judicial District Court 1o}

David J. Mortensen, Esg.

Cheisea R. Hueth, Esq.

ALVERSON TAYL.OR MORTENSEN &
SANDERS

7401 W. Charleston Blvd.

Las Vepas, NV 86117

Fuacsimile (702) 385-7660
efile(@alversontaylor.com
dmortensenidalversontavlor.com
dkurdziel(@aiversontaylor.com
smasiai@alversontavior.com

Attorneys for Defendant Michael D. Rarnum, M.D.

' An empiayee of the
L W OFFICES OF ARTHUR W. TUVERSON
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