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Electronically Filed
06/17/2015 02:56:16 PM

MOT m t. Hﬂ%‘
ARTHUR W. TUVERSON, ESQ.

Nevada State Bar No. 005156 CLERK OF THE COURT
DANIELLE WOODRUM, ESQ.

Nevada State Bar No. 012902

LAW OFFICES OF ARTHUR W, TUVERSON

A Limited Liability Partnership

Including Professional Corporations

7201 West Lake Mead Boulevard, Suite 570

Las Vegas, Nevada 89128

Telephone: (702) 631-7855

Facsimile: (702) 631-5777

dwoodrum(@awtlawoffice.com

Attorney for Defendant DAVID R. ZIPF, M.D.

DISTRICT COURT
CLARK COUNTY, NEVADA

LE3 2]

FRANK M. PECK, CASENO.: A-14-708447-C
: DEPT.NO.: III
Plaintiff,

V.

VALLEY HOSPITAL MEDICAL CENTER,
etal.,, DAVID R. ZIPF, M.D., MICHAEL D. Hearing Date:
BARNUM, M.D., JOHN DOES -V, '

: . Hearing Time;
Defendants.

DEFENDANT DAVID R. ZIPF, M.D.’S MOTION FOR JUDGMENT ON THE
PLEADINGS AND SUPPORTING AFFIDAVIT OF DANIELLE WOODRUM, ESQ.

”

COMES NOW, Defendant DAVID R. ZIPF, M.D., by and through his counsel of record,
the LAW OFFICES OF ARTHUR W. TUVERSON, LLP, and hereby submits this motion for
judgment on the pleadings and supporting affidavit of Danielle Woodrum, Esq.

"
i
i
"
m
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A LIMI{TED LIAB|LITY PARTNERSHIP
INCLUDING PROFESBIONAL CORPORATIONS
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LAS VEGAS, NEVADA E9128
TELEPHONE (702) 831-7B55
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This Motion is made based upon the attached Memorandum of Points & Authorities, the
papers and pleadings on file, and any evidence and/or argument that may be taken at the time for
hearing on this matter.

DATED: June { 7. 2015 THUR W. TUVERSON

ARTHYR W.TUVERSON, ESQ.
vada State Bar No. 005156
DANIELLE WOODRUM, ESQ.
Nevada State Bar No. 012902
7201 West Lake Mead Boulevard, Suite 570
Las Vegas, Nevada 89128
(702) 631-7855
Attorneys for Defendant DAVID R. ZIPF, M.D.

NOTICE OF MOTION

TO:  All parties, and their respective attorneys:

PLEASE TAKE NOTICE that Defendant DAVID R. ZIPF, M.D.’s MOTION FOR
JUDGMENT ON THE PLEADINGS or will be heard in Department III of the above eﬁtitled
Court on the 22 déy of JULY , 20153, at 9:00A m. |
DATED: June {7.2015 LAW f-FF CES Of‘ ARTHUR W. TUVERSON

AR W. TUVERSON, ESQ.
State Bar No. 005156
DANIELLE WOODRUM, ESQ.
Nevada State Bar No. 012902
7201 West Lake Mead Boulevard, Suite 570
Las Vegas, Nevada 89128
{702) 631-7855
Attorneys for Defendant DAVID R. ZIPF, M.D.
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AFFIDAVIT OF DANIELLE WOODRUM, ESQ.
IN SUPPORT OF DEFENDANT DAVID R. ZIFF, M.D.’S
MOTION FOR JUDGMENT ON THE PLEADINGS

STATE OF NEVADA )
COUNTY OF CLARK ; *
DANIELLE WOODRUM, ESQ., being first duly swomn, deposes and says:
1. I am an attorney duly licensed to practice law in the state of Nevada, and an

attorney with the LAW OFFICES OF ARTHUR W. TUVERSON.

2. I am the attorney of record for Defendant DAVID R. ZIPF, M.D. in this matter.

3. I have been involved in the handling of this case and am familiar with the facts
testified to herein.

4, Attached to Defendant DAVID R. ZIPF, M.D.’s Motion for Judgment on the
Pleadings as Exhibit A is a true and correct copy of Nevada Department of Corrections Medical
Kite and/or Service Report.

5. Attaéhéd to DAVID R. ZIPF, M.D.’s Motion for Judgment on the Pleadings as

Exhibit B is a true and correct copy of the Nevada Department of Corrections Physicians’ Orders
Form.

6. Attached to Defendant DAVID R. ZIPF, M.D.’s Mbtion for Judgment on the
Pleadings as Exhibit C is a true and correct copy of the Quality Medical Imaging Radiology
Interpretation.

Further your Affiant sayeth naught.

SWORN and SUBSCRIBED to before me
this _]"J-hday of June, 2015.

'Al /

Tricia A. Domer
Notary Public

L L AN /! j siote ol Nerooc
OTHR¥' Ezllﬂc]lBSL'II‘g. Tu]13 and for said Y wonmamensns |
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MEMORANDUM OF POINTS & AUTHORITIES
L INTRODUCTION

Plaintiff is a prisoner at High Desert State Prison in Indian Springs. Plaintiff, in proper
person, filed the instant “medical malpractice negligence” (“professional negligence™) action
relying strictly on the doctrine of res ipsa loquitur as defined by NRS 41A.100(1)(a). Plaintiff
contends NRS 41A.100(1)(a) is applicable because a foreign object, an intravenous (“IV")
needle, was inadvertently left in his hand after he was hospitalized at Valley Hospital. However,
radiology records referenced in Plaintiff’s Complaint, demonstrate that no foreign object was
ever found in Plaintiff’s hand. Thus, judgment as a matter of law is appropriate as Plaintiff’s
only basis for alleging professional negligence against Dr. Zipf is the alleged retention of a
foreign object.

Moreover, even if the Court were to ignore the radiology records, which demonstrate no
foreign object was identified in Plaintiff’s hand, NRS 41A.100(1)(a) is still inapplicable as it only
applies to cases when a foreign object is unintentionally left in a patient during a surgical
procedure, such as when a surgical sponge or instrument is left in a patient during surgery, It
does not apply when 2 medical device that is supposed to remain in a patient for a period of time,
such as an IV access device, is retained. Furthermore, the res ipsa loguitur doctrine is
inapplicable as to Dr. Zipf, because Plaintiff has failed to allege that Dr. Zipf had exclusive, let
alone any, control over the placement or removal of the IV needle and/or catheter.

Plaintiff did not attach to his Complaint an expert affidavit to support his allegations of
professional negligence against Dr. Zipf. Ostensibly, Plaintiff failed to do because of his reliance
on NRS 41A.100(1)(a) which provides an exception to the expert affidavit requirement embodied
in NRS 41A.071. However, as noted above and explained below, the res ipsa loquitur exception
embodied in NRS 41A.100(1)(a) is inapplicable in this case. Therefore, Plaintiff’s Complaint
fails as a matter of law because he has failed to comply with the expert affidavit requirement of
NRS 41A.071,

i
i
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7201 WEST LAXE MEAD BalLEVARD, SUTE 570

LAS VEGAS, NEVADA 89128
TELE PHONE (702} 631-7885

R - 7 e S )

gNNNNNNNNHHHHHH'MHHH
~l N W R W N = S 9 00 NN N R N m =

II. STATEMENT OF FACTS

Plaintiff was transferred from High Desert State Prison to Valley Hospital on December
31, 2013 with meningitis. (See Nevada Department of Corrections Medical Kite and/or Service
Report, attached as Exhibit A; see also Complaint filed on October 13, 2014 (“Compl.”)y at § 1.)
He was discharged from Valley Hospital on January 17, 2014. (Compl. at §2.) Over a month
after his discharge from Valley Hospital, on February 18, 2014, Plaintiff alerted prison staff that
there may have been a problem with his left hand, stating “something possibly a needle is just
under the skin in my left hand.” (See Exhibit A; see also Compl. at § 3.) Dr. Suwee, a physician
at the High Desert State Prison, ordered an x-ray of Plaintiff’s left hand to rule out the presence
of a foreign object. (Sez Nevada Department of Corrections Physicians’ Orders Form, attached as
Exhibit B.) An x-ray of Plainti.ff’ s left hand was taken on March 8, 2014. The x-ray did not
identify a foreign object and was read as “negative left hand.” (See Quality Medical Imaging
Radiology Interpretation, attached as Exhibit C.)

III. LEGAL STANDARD _

Pursuant to NRCP 12(c), “[a]fter the pleadings are closed but within such time as not to
delay the trial, any party may move for judgment on the pleadings.” The. standard of review is
equivalent to a Rule 12(b)(5) mation to dismiss for failure to state a claim upon which relief can
be granted. See Dworkin v. Hustler Magazine Inc., 867 F.2d 1188, 1192 (9th Cir. 1989).

In reviewing such a motion, the Court must determine whether the challenged pleading
sets forth allegations sufficient to satisfy the elements of a legally cognizable claim for relief.
Edgar v. Wagner, 101 Nev. 226, 227, 699 P.2d 110, 111 (1985). Generally, the Court should
recognize the factual allegations in Plaintiff's Complaint as true. Buzz Stew, LLC v. City of N Las
Vegas, 124 Nev. Adv. Rep. 21, 181 P.3d 670, 672 (2008). However, the Complaint should be
dismissed if the factual allegations of the Complaint, if accepted as true, are insufficient to
establish the essential elements of a claim for rclief. Edgar, 101 Nev. at 228, 699 P.2d at 112.

Generally, when ruling on a motion for judgment on the pleadings, matters outside the
complaint will not be considered. However, “the court may take into account matters of public

record, orders, itcms present in the record of the case, and any exhibits attached to the complaint

Page 5 of 13
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when ruling on a motion to dismiss for failure to state a claim upon which relief can be granted.”
Breliant v. Preferred Equities Corp., 109 Nev. 842, 847, 858 P.2d 1258, 1261 (1993). The
Breliant court also cited to other cases wherein the pleadings, on file, were referenced and
documents that were referenced in the complaint, in determining the sufficiency of a plaintifi’s
complaint. Id; citing Hollymatic Corp. v. Holly Sys, Inc, 620 F.Supp. 1366, 1367
(D.C.111.1985) (court considered contract attached to complaint and admissions in answer and in
reply to counterclaim); Berk v. Ascott Inv. Corp., 759 F.Supp. 245, 249 (D.C.Pa.1991) (court may

consider document incorporated by reference into the complaint).

IV. LEGAL ARGUMENT

A. THE COMPLAINT DOES NOT MEET THE REQUIREMENTS OF NRS
41A.071 AND MUST BE DISMISSED.

The Complaint in this matter alleges Defendants “deviat{ed] from the accepted standard
of medical care or practice.” Thus, this action falls within the scope of NRS 41A.071. See NRS
41A.009. NRS 41A.071 provides:

If an action for medical malpractice or dental malpractice is filed in

the district court, the district court shall dismiss the action, without

prejudice, if the action is filed without an affidavit, supporting the

allegations containcd in the action, submitted by a medical expert

who practices or has practiced in an area that is substantially

similar to the type of practice engaged in at the time of the alleged

malpractice.
The expert affidavit requirement of NRS 41A.071 is designed to ensure that the “parties file
malpractice cases in good faith, i.e., to prevent the filing of frivolous lawsuits,” and to ensure that
the case is meritorious. Washoe Medical Center v. Second Judicial District Court, 122 Nev. Adv.
Rep. 110, 148 P.3d 790, 794 (2006); Borger v. Eighth Judicial District Court 120 Nev. 1021,
1026, 102 P.3d 600, 604 (2004). A medical malpractice complaint that is filed without an expert
affidavit is void ab initio, shall be dismissed by the District Court without prejudice, and cannot
be amended. Washoe at 793-794; Borger at 1029-1030. In the instant case, the Complaint was
filed without an expert affidavit and should therefore be dismissed without leave to amend.

i
i
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B. PLAINTIFF CANNOT SHOW THE ALLEGED ACCIDENT IS ONE THAT
DOES NOT ORDINARILY OCCUR ABSENT NEGLIGENCE, THUS RES
IPSA LOQUITUR 1S NOT APPLICABLE.

Plaintiff contends this case falls within NRS 41A.100(1)(a), which enumerates a res ipsa
loguitur exception to the expert affidavit requirement where “a foreign substance other than
medication or a prosthetic device was unintentionally left within the body of a patient following
surgery.” Plaintiff must meet each element of 41 A.100(1Xa) to receive the benefit of the res ipsa
loquitur exception. In fact, Plaintiff's ability to meet these clements must be carefully and
narrowly metered by the Court early in the litigation.

... the plaintiff must present facts and evidence that show the

existence of one or more of the situations enumerated in NRS

41A.100(1Xa)-(e). While the dissent disapproves this procedure

because it is not specifically set forth in the statute, we believe it is

only fair that a plaintiff filing a res ipsa loquitur case be required

to show early in the litigation process that his or her action actually

meets the narrow res ipsa requirements. Szydel v. Markman, 121

Nev. 453, 460-461, 117 P.3d 200, 205 (2005) (emphasis added).
If Plaintiff canmot meet cach element, the res ipsa loquitur exception does not apply, the
Complaint is void ab initio, must be dismissed without prejudice, and cannot be amended. .
Wasﬁoe at 793-794.

NRS 41A.100(1)(a) clearly enumerates two conditions which must occur for it to be
applicable. First, a foreign object must be unintentionally left in a patient’s body. Second, the
foreign body must be left following surgery. The classic scenario invoking this exception is
when a surgical sponge or instrument is left in a patient following surgery. Courts have not
applied the res ipsa loguitur doctrine {0 cases where a foreign object is intentionally left in a
patient. For example, in Gilbert v. Campbell, multiple Penrose drains (surgical rubber tubes
placed in a wound to drain fluid) were inserted several months after the plaintiff, Mr. Gilbert,
underwent a surgical colon rcsection to remove a tumor. 440 So.2d 1048, 1048-1049 (1983).
The drains were intended to drain infected material from a pelvic abscess. Id at 1049. Almosta
year later, and long after removal of the drains, a piece of a drain was found inside the body of

Mr. Gilbert. Id. The Supreme Court of Alabama determined that the res ipsa loquitur doctrine

did not apply because expert medical testimony was required to describe the proper use, purpose,
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insertion, and removal of a Penrose drain, and without such testimony there was no evidence that
the defendant physician was negligent. Id

Similarly, in Scott v. Rayhrer, the court held the retention and removal of a Penrose drain
involved complex medical procedures beyond the comprehension of a layperson. 185
Cal.App.4th 1535 (2010). The plaintiff in Sco#t underwent surgery for colorectal cancer in
September 2002, and after he experienced postoperative complications, one of the defendant
physicians placed two Penrose drains in the wound, located in the presacral space, on September
9,2003. Id at 1538-1539. The second defendant physician removed the drains on September 22,
2003. Id at 1539. However, a May 3, 2005 fistulogram showed a drain or a portion of a drain,
and the patient underwent surgery that same day to remove it. /d The Scott Court noted the
presence of the drain in the patient's body was superficially similar to a retained spongé, but, as in
the instant case, the drain was not inadvertently left during surgery. /d at 1547. Instead, it was
purposely inserted and was meant to be retaine,»d temporarily. /d. Therefore, expert medical
testimony was needed to prove the physician who' inserted the drains was negligent. Id. at 1548.

Like Gilbert and Scott, this case does not involve a foreign object that was
unintentionally left within the body éf a patient following éurgery. éimilar to the
aforementioned cases, Plaintiff alleges a foreign object was left in his body. Just as in the Gilbert
and Scott cases, the foreign object, an IV needle or catheter, was initially intentionally left in
Plaintiff’s hand. Thus, Plaintiff's contention is not that a foreign object was unintentionally left
during surgery. Rather, his contention is that Defendants failed to remove a foreign object, an IV
needle or catheter, when he was discharged ffom Valley Hospital. This is analogous to the claims
in Gilbert and Scott wherein the plaintiffs claimed that the Penrose drains were not properly
removed. As was the case in Gilbert and Scott, the doctrine of res ipsa loquitur, as codified in
NRS 41A.100(1)(a) is inapplicable here and Plaintiff must also use a medical expert to describe
the proper use, purposc, insertion, and removal of an IV catheter. Nevertheless, Plaintifl has
failed to provide an expert affidavit. Therefore, he has not met the requirement of NRS 41A.071,

and dismissal of the Complaint, without leave to amend, is thc appropriate remedy.
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C. RES IPSA LOQUITUR DOES NOT APPLY TO DR. ZIPF.

Nevada's statutory version of the res ipsa loguitur doctrine replaces long existing
common law theory. At common law, in order for the doctrine to apply, a plaintiff was required
to demonstrate that the defendant(s) had “exclusive control” of the instrumentality causing the
harm during the period of the injury and was “in a better position to explain the cause of the
accident.” See, e.g., Landmark Hotel & Casino, 104 Nev. 297, 230, 757 P.2d 361, 363 (1988),
citing Otis Elevator Co. v. Reid, 101 Nev. 515, 518, 706 P.2d 1378, 1380 (1985). For the
doctrine to apply fairly, whether at common law or under statute, that element must remain. If
not, a defendant can be found responsible for another's injury simply for being in the vicinity of
the injury. The requirement of “control” ensures that the defendant was an active participant who
was at least a probable reason for the injury. Id.

In Fierle v. Perez, the Nevada Supreme Court confirmed that the concept of exclusive
control remains embedded in the statutory version of res ipsa loquitur. 219 P.3d 906, 908 (Nev.
2009). In Fierle, the plaintiff underwent a mastectomy and follow-up chemotherapy treatments
for breast cancer. Id. at 908. The chemotherapy administration was not performed properly,
resulting in bumns to the piaintiff‘s skin. Id. at 909. Plaintiff Erought suit under both traditional
negligence and res ipsa loguitur theories but failed to attach the affidavit required by statute to
support the negligence claim, Id. at 903. The Nevada Supreme Court affirmed the trial court’s
dismissal of the negligence claim based on the absence of an affidavit. Id. at 912. The Court,
however, allowed plaintiff to proceed with her res ipsa loquitur claim, finding that no affidavit
was required under that theory. Id. at 913. Importantly, however, was the Court's exclusion from
the res ipsa loquitur claim those medical personnel who did not administer (and thérefore had no
control over) the medication. As to those individuals, the Plaintiff plead negligent supervision
and training. The Court held that such indirect negligence claims were not subsumed within the
res ipsa loquitur doctrine. Id

Here, Plaintiff has failed to allege what, if any involvement, Dr. Zipf had in the placement
or removal of the alleged retained IV ncedle or catheter. Plaintiff does not allege that Dr, Zipf
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had exclusive control over the IV needle or catheter. In fact, Plaintiff fails to allege how any
Defendant was negligent regarding the alleged retention of the IV catheter. Plaintiff only alleges:

.. . that the Defendants’ (sic) committed (sic) medical malpractice

by deviating from the accepted standard of medical care or practice

by “leaving a foreign substance in Mr. Peck’s Hand” NRS

41A.100(1)Xa) (res ipsa loquitur doctrine) legally causing the

injury suffered by Plaintiff. Fernandez v. Admirand, 108 Nev.

963, 843 P 2d 354 (1992).

The above claim is specific in regard to all the Defendants’ named

in this complaint as well as the discoverable names of additional -

defendants’ (sic)

Although Plaintiff alleges his claim is specific as to all Defendants, he fails to describe
how the claims are specific as to each Defendant. In fact, he fails to describe any role that Dr.
Zipf had in his care and treatment at Valley Hospital. As in Fierle, Plaintiff has not claimed that
Dr. Zipf improperly inserted or removed the IV needle or catheter, so he cannot claim that Dr.
Zipf had exclusive control over the instrumentality allegedly responsible for his injuries. Fierle
unequivocally demonstrates that this type of indirect negligence claim does not fall under the res
ipsa loquitur statute.

Not only do Plaintiff’s allegations as to Dr. Zipf fail to meet the specificity requirements
needed for the res ipsa loguitur doctrine to apply, they fail to meet the basic pleading
requirements of NRCP 8. A properly pled complaint must provide “a short and plain statement
of the claim showing that the pleader is entitled to relief.” NRCP 8(a); see also Bell Atlantic

Corp. v. Twombly, 550 U.S. 544, 555 (2007) (addressing Rule 8 of the Federal Rules of Civil

Procedure). While Rule 8 does not require detailed factual allegations, it demands “more than

labels and conclusions” or a “formulaic recitation of the elements of a cause of action.” Asheraft
v. Igbal, 129 S. Ct. 1937, 1949 (2009) (citing Papasan v. Aliain, 478 U.5. 265, 286 (1986)).
“Factual allegations must be enough to rise above the speculative level” Twombly, 550 U.S. at
555. Plaintiff has completely failed to allege how he is entitled to relief based upon any act, or
failure to act, of Dr. Zipf and his Complaint must be dismissed as a matter of law.

i

i
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D. EVEN IF PLAINTIFF'S COMPLAINT IS FOUND TO STATE A VIABLE
CAUSE OF ACTION JUDGMENT AS A MATTER OF LAW IS
APPROPRIATE.

Even assuming grguendo that the res ipsa loquitur exception applied, Defendant is
entitled to judgment as a matter of law because x-rays taken on March §, 2014 do not show a
foreign body was retained in Plaintiff’s hand.

Generally, when ruling on a motion for judgment on the pleadings or a motion to dismiss,
matters outside the complaint will not be considered. However, “the court may take into account
matters of public record, orders, items present in the record of the case, and any exhibits attached
to the complaint when ruling on a motion to dismiss for failure to state a claim upon which relief
can be granted.” Breliant v. Preferred Equities Corp., 109 Nev. 842, 847, 858 P.2d 1258, 1261
(1993).

Here, Plaintiff references an x-ray taken on March 8, 2014, as confirming the presence of
a foreign object in his hand. However, the radiology report and images do not identify a foreign
object. Although Plaintiffs' allegations are generally accepted as true, that rule gives way when
the allegations are contradicted by the documents on which the Complaint is based, such as the
radiology records in thié case. Brelians, 109 Nev. at 847,>858 P.2d at 1261 (stating “the court
may take into account matters of public record, orders, items present in the record of the case, and
any exhibits attached to the Complaint when ruling on a motion to dismiss for failure to state a
claim™). '

The documents relied on in Plaintiff’s Complaint clearly do not state what he purports
they do. The Court is not required to accept Plaintiff’s allegations as true. Instead, the Court
must consider the record that the Complaint was based on, showing that there was no retained
foreign object in Plaintiff’s hand. It is axiomatic that if there was no foreign object in Plaintiff’s
hand, his claim fails as a matter of law because the only allegations that makes against
Defendants are that they were negligent because a foreign object was left in his hand. Thus,
judgment on the pleadings is appropriate.

V. CONCLUSION

Based upon the foregoing, Defendant, DAVID R. ZIPF, M.D. respectfully requests the
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Court grant his Motion for Judgment on the Pleadings in its entirety.
ICES OF ARTHUR W. TUVERSON

| Jdn

W. TUVERSON, ESQ.
Vada State Bar No. 005156
DANIELLE WOODRUM, ESQ.
Nevada State Bar No. 012902
7201 West Lake Mead Boulevard, Suite 570
Las Vegas, Nevada 89128
(702) 631-7855
Attorneys for Defendant DAVID R. ZIPF, M.D.

DATED: June 17.2015 LAW
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that I am an employee of the LAW OFFICES OF
ARTHUR W. TUVERSON, and that on this Mﬁy of June, 2015, I served a copy of
DEFENDANT DAVID R. ZIPF, M.D.’S MOTION. FOR JUDGMENT ON THE ‘
PLEADINGS AND SUPPORTING AFFIDAVIT OF DANIELLE WOODRUM, ESQ. as
follows:

X By placing same to be deposited for mailing in the United States Mail, in a sealed
envelope upon which first class postage was prepaid in Las Vegas, Nevada: and/or

Frank M. Peck, #57106
HDSP Box 650

Indian Springs, NV 89070
Plaintiff Pro Per

John F. Bemis, Esq.

Ian M. Houston, Esq.

HALL PRANGLE & SCHOONVELD, LLC

1160 N. Town Center Drive, Suite 200

Las Vegas, NV 89144

(702) 889-6400

(702) 384-6025 fax - _
Attorneys for Defendant Valley Hospital Medical Center

[ By Electronic Service through Eighth Judicial District Court to;

David J. Mortensen, Esq.

Chelsea R. Hueth, Esq.

ALVERSON TAYLOR MORTENSEN &
SANDERS

7401 W. Charleston Blvd.

Las Vegas, NV 89117

Facsimile (702) 385-7000
efile@alversontaylor.com
dmortensen{@alversontaylor.com
dkurdziel@alversontaylor.com

smasia(@alversontaylor.com
Attorneys for Defendant Michael D. Barnum, M.D.
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FE . VHM- Valley Hospital Medical Center
620 Shadow Lane
. Las Viogas, NV 89106-4104
Patient PECK, FRANK Admit: 12/31/2013
MRN: vficmféssazm - Disch: 1/17/2014 Disch Time: 18:53 PST
’ . FIN:  VHMODDD113111371 _
DOB/Sex:-3/2/1962  / Male Attending: Zipf MD,David R
| i ' ' ' Discharge Info |
. DOGUMENT NAME: Discharge Transfer

SERVICE DATE/TIME: ' 111472014 12:16 PST
-RESULT STATUS: Auth {Verified) :

PERFORM INFORMATION: Zipf MD,David R (1/1412014 12:02 PST)

SIGN INFORMATION: , Zipf MD,David R (1/14/2014 13:22 PST)

VH Transfer Summary

{7
DATE OF TRANSFER: 01/}‘.{/2014
DISCBARGE DISPOSITION: Back to Prison infirmary.

DISCHARGE CONDITION: Stable. - o

s

DISCHEARGE DIAGNOSES:.

1. Resolving acute viral meningitis.

2. Rypertensien.

3. Possible underlying type 2 diabetes.
4. Seizure disorder. :

TRANSPERRING MEDICATIONS: i B

1. Novolog insulin subcutaneous 8liding scale per intermediate BMT protocol. ‘

2. Dilantin 300 mg p.o. at.bedtime. . \

3. Cartin XT 220 ma p.o. daily. / sele) __,ﬁda)d Sy
4. Mevacor 20 mg p.o. at -Bedtime. .

S. Aspirin 81 wg p.o. daily.

FOLLOW-UP: The patient will follow up with the prison physician in 1 to 2 days. He will
need a front-wheel walker for ambulation. ’ :

HOSPITAL COURSE: This is a S5l-year-old male who was admitted to Valley Hospital on a
12/31/2013 with altered mental status, .combativensss, and fevera. The patient's
temperatures in the emergency room were as high as 103 to 104, The patient had a lumbar .
punctuxe, which was consiatent with viral weningitis. The patient went into an acute
Tespiratory failure, requiring intubation and mechanical ventilation. The patient was
maintained on the ventilator by Dr. Stewart of Pulmonary Associates. The patient did have

hypertension, .This waa able to be controlled with Cardizem. He was also_tachycardic at the
time. He had hyponatremia and hypokalemia, These were replaced. He had mild lactic

acidosis’ This was corrected, Hig blood sugars did seem to run elevated throughout his

directed by Dr. Pamning of infectious digease. An BEG did not show what appeared to be a
LEGEND: c=Cormrected  *=Abnormal C=Critical L=Low H=High f=Footnote i=Interp Data  R=Ref Lab
' Matlcal Record

Print Date/Time 3/5/2014 12:44 PST Report Requast ID: 37327348 Page10f2
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. VHM- Valley Hospltal Medical Center :
¥ pgtient:  PECK, FRANK o Admit: 12/31/2013

MRN: VHMB3538254 Disch: 1117/2014
DOB/Sax: 3/2/1982 / Mele FIN:  VHMO0O00Q113111371

Aftending: Zipf MD,David R

| : ' Discharge Info ]

seizure disorder. He was on_antiepileptics as directed by the neurclogy service. Over

time, the patient's mentation seemed to resolve and the patient was able to the extubated.
The patient is still weak and debilitated. He is still having some ataxia with walking. He
is, however, walking the Valley hallways unassisted with a front-wheel walker. He is ahle

" to be transferred back to the prison infirmary to continue PT/OT with assistance of a
walker.

His white cell count ‘at this time is 4.8, hemoglobin is 12.2, platelet count of 236.

Sodium 140, potaasiuml 3.7, chloride 111, bicarbonate 20, BUN 22, creatinine 0.6, .glucose 7
of 170. Temperature ie 96.4, pulse 74, respirations 16, blood pressure 129[62&% °
are mildly elevated at -50¢-and-121. This will need to be monitored while patient is on his
Mevacor as well as Dilantin. Mesvacor may need to be discontinued should his liver function
testa remain elevated. Most recent Dilantin level was 6 + MRI of the brain done on Jamuary
3xd showed some motion artifact, There is an extensive sinusitis and bilateral mastoid

fluid levels indicative of 'magtoiditin, but there is no evidence of any acute ischemia,
masses or abnormality seen in the'brain parenchyma

Please do not hesitate to call 702-450-1717 should you have any queetions regarding this
patient's hospital stay. ’

DAVID R ZIPF, MD

D: 10527 / T:6504311 /DT: 01/14/2014 12:02:36PST / TT: 01/14/2014 12:16:51PST /v
113111371 / Job# 9935916 / Mod: 02/14/2014 15:16:51 |

CC:

Electronically Signed 8y Zipf, David MD
On: 01.14.2014 13:22 PST

"\\”JOA//\‘{'Y"&M;A ;
hypo Kalemin
LAactic Ac)dosis

s suling

Lo tver ﬁ,\,cflo'n} g/CI/A‘l'Ca( ?
l'ﬂuf"v/ucl G
Print Date/T) P ‘
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7401 WEST CHARLESTON BOULEVARD

LAS VEGAS, NEVADA $9117-1401

(702) 384-7000

—
——

O 00 N v A W N

JMOT

ALVERSON, TAYLOR, MORTENSEN & SANDERS

DAVID J. MORTENSEN, ESQ.

Nevada Bar No. 002547

R. DOUGLAS KURDZIEL, ESQ.

Nevada Bar No. 004658

7401 West Charleston Boulevard

Las Vegas, NV 89117-1401

702-384-7000

702-385-7000 (fax)

E-File: efile@alversontaylor.com

Attorneys for DEFENDANT
Michael D. Barnum, M.D.

Electronically Filed
07/02/2015 10:51:07 AM

%;.W

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA
FRANK M. PECK, CASENO: A-14-708447-C
DEPT NO: Il
Plaintiff,
DEFENDANT MICHAEL D.
vs. BARNUM, M.D.’S JOINDER TO

DEFENDANT DAVID R. ZIPF, M.D.’S
VALLEY HOSPITAL MEDICAL CENTER, et al, MOTION FOR JUDGMENT ON

DAVID R. ZIPF, M.D., MICHAEL D. BARNUM, THE PLEADINGS
M.D., JOHN DOES [ -V,
: Hearing Date: July 22, 2015
Defendants. Hearing Time: 9:00 a.m.

COMES NOW Defendant MICHAEL D. BARNUM, M.D., through his attorneys of
record, Alverson, Taylor, Mortensen & Sanders, and hereby joins in Defendant David R. Zipf,
M.D.’s Motion for Judgment on the Pleadings. By this Joinder, Defendant MICHAEL D.
BARNUM, M.D. (“Barnum”), adopts all the arguments made therein as his own and such oral

argument as may be entertained by the Court at the time and place of the hearing of this Joinder.

1 122098/ DIM:sjm
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L
LEGAL STANDARD

Barnum’s Joinder in this matter is appropriate. This matter should be dismissed against
Dr. Barnum, pursuant to NRCP 12(c). A Rule 12 (c) motion” is designed to provide a means of
disposing of cases when material facts are not in dispute and a judgment on the merits can be
achieved by focusing on the content of the pleadings.” See Bernard v. Rackhill Dev. Co., 103
Nev. 132, 135, 734 P.2d 1238, 1241 (1987), citing, 5 C Wright and A Miller, Federal Practice
and Procedure §1367(1969). “The Motion on the pleadings has utility only when all material
allegations of fact are admitted in the pleadings and only questions of law remain.” Id. NRCP
12(b) motions and NRCP 12(c) motions are functionally identical. See Dworkin V. Hustler
Magazine, Inc., 867 F.2d 1188, 1192 (9™ Cir. 1988). “The principle difference between the two
motions is the time of filing.” /d. “The Opposing party cannot defeat the use of a NRCP 12(c)
motion by merely alleging that an issue of fact exists.” See Duhame v. Unitied States, 119 F.
Supp. 192, 195 (1954). “While a motion for judgment on the pleadings admits all facts well
pleaded, it does not admit, inter alia, facts pleaded which would be inadmissible in evidence at
trial.” Id

II,
LEGAL DISCUSSION

Plaintiff filed a claim sounding in medical practice. He did not include an expert
affidavit with his complaint. Nevada law is very clear that causes of action sounding in medical
malpractice are void ab initio and dismissed without prejudice if a medical affidavit is not
attached to the complaint when it is filed. See 41A.071.

Plaintiff asserts he did not need to file a medical expert affidavit in this case because it

falls under the the res ipsa loquitur exception, which provides a medical expert affidavit is not
2 #22098/ DIM:sjm
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needed if a “foreign substance other than medication or a prosthetic devise was unilaterally left
within the body of a patient following surgery.” See 41A.100(1)(a). “[A] res ipsa claim filed
without an expert affidavit must, when challenged by the defendant in a pretrial or trial motion,
meet the prima facie requirements for a res ipsa case.” Szydel v. Markman, 121 Nev. 453, 460,
117 P.3d 200, 205 (205). A prima facie showing requires a party to make a showing “with
competent evidence of essential facts.” Cf. Viega GmbH v. Eighth Judicial Dist. Court, 130
Nev. __,__,328P.3d 1152, 1156 (2014). In the instant case, Plaintiff must present facts and
produce evidence “that show the existence of one or more of the situations enumerated in NRS
41A.100(1)(a-e).” Id.

To survive Defendant Barnum’s Joinder, Plaintiff needs to establish with competent
evidence two essential threshold facts[:]” 1. a foreign substance, other than medication or a
prosthetic device, was unintentionally left in his hand. See NRS 41A.100(1)(a); and, 2) the
foreign object was left after surgery. /4. In addition to the above, the Nevada Supreme Court
also requires that “the event must be caused by an agency or instrumentality within the exclusive
control of the defendant.” See Woolsey v. State Farm Ins. Co., 117 Nev. 182, 188, 18 P.3d 317,
321 (2001).

Plaintiff cannot meet his burden to make a prima facie showing to move forward with his
res ipsa loquitur case. Plaintiff cannot establish the threshold requirement that a foreign
substance was unintentionally left in his hand. Generally, matters outside the pleadings are not
considered by a court when ruling on a judgment on the pleadings. In this case, however, the
Plaintiff's pleadings should not be accepted as true given that the allegations in his complaint are
contradicted by the very documents that Plaintiff alleges in his complaint form the basis for his
res ipsa claim. See Breliant v. Preferred Equities Corp., 109 Nev. 842, 847, 858 P.2d P.2d 1258,

1261 (1993). Mr. Peck’s complaint references that Nevada Radiology “took (3) x-rays of Mr.

3 422098/ DIM:sjm
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Peck’s left hand that clearly showed an object in Mr. Peck’s left hand.” See Plaintiff's
Complaint at §5. His reliance on these X-Rays is misplaced. The Radiologists report states the
following findings after reading the X-Rays of Plaintiff's left: 1} “No acute fractures are seen;”
2) “Alignment is normal;” 3) Soft tissues are unremarkable; and 4) Impression: Negative left
hand.” See Defendant Zepf's Motion for Judgment on the Pleadings, Exhibit C.

Even if this court were to accept Plaintiff’s allegation that a foreign substance was left in
his left hand, which it should not, Plaintiff’s allegations also fail to allege that the foreign
substance was left there unintentionally:

Plaintiff Peck alleges that the Defendants’ (sic) committed medical
malpractice by deviating from the accepted standard of medical
care or practice by ‘leaving a foreign substance in Mr. Peck’s left
hand’ [sic] NRS 41A.100(1)(a)(res ipsa loquitur doctrine) legally
causing the injury suffered by Plaintiff. Fernandez v. Admirand,
108 Nev. 963, 843 P.2d 354 (1992).
Plaintiff’s Complaint at §6.
Plaintiff cannot establish the second threshold fact necessary to make a prima facie

showing. NRS 41A.100(1)(a) requires that the foreign substance be left during surgery. Plaintiff

| has not alleged that there was a surgery. Consequently, even if this court were to accept as true

Plaintiff’s allcgation that a foreign substance was left in his hand, he has not alleged any facts for
the court to find that the foreign substance was left after Plaintiff was operated on.

Plaintiff has alleged no facts to make a prima facie showing that that Dr. Barnum had
exclusive control over the foreign substance allegedly left in Mr. Peck’s left hand. See Plaintiff’s
Complaint. No facts have been alleged that either directly or even indirectly implicate or infer
that Dr. Barnum had anything to with the alleged placement or removal of the foreign substance

in his left hand, allegedly an IV needle or catheter.

4 422098/ DIM:sjm
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Plaintift™s complaint is fatally flawed. Even accepting Plaintiff's allegations as true, to

the extent that they are not contradicted, heé cannol make a prima facie showing thal a foreign

substance was left-in Iis left hand as a result of a surgery-or that the Dr. Barnum had exclusive

coiitrol over the instrumentality. In short, Plaintff's Complaint fails as a matter of law because
he.did not have a foreign substance in his hand.
I
CONCLUSION
Based. on the foregoing, this conrt should grant Defendant Dr. Michael D. Barnum,
M.D.'s Joinder to Defendant David R. Zepf, M.D.’s Motion for Judgment on the Pleadings.
TR )
DATED this 2 day of July, 2015,

ALVERSON, TAYLOR,
MORTENSEN & SANDERS

Nevada Bar No. 002547

R. DOUGLAS KURDZIEL, ESQ.

Nevada Bar No, 004658

7401 W. Charleston Boulevard

Las Vegas, NV 89117-1401

702-384-7000

E-File: efile@alversontaylor.com

Attorneys for DEFENDANT
Michael D. Barnum, M.D..

fDA‘VID’J:"N{)m ESQ
A

A
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CERTIFICATE OF SERVICE AND MAILING

The undersipned bereby certifies that on ihe :5’54&;; of July, 2015, the: forgoing
DEFENDANT MICHAEL D. BARNUM, M.D’S JOINDER TO DEFENDANT DAVID R.
ZIPF, M.D.'S MOTION FOR JUDGMENT ON THE PLEADINGS was served on the
following by Blectronic Service to All parties on the Wiznet Service List, addressed as follows:

Arthur W, Tuvérson, Esq.
Thomas R. Skezak, Jr., Bsq.

Law Offices of Arthur W. Tuverson

7201 West Lake Mead Roulevard, Suile 370
Las Vegas, NV 89128
Attorney for Defendant

David R. Zinf, LD

The foregoing DEFENDANT MICHAEL D. BARNUM, M.DJS JOINDER TO

PEFENDANT DAVID R. ZIPF, M.DOS MOTION FOR JUDGMENT ON THE

PLEADINGS was also served by First Class Mail, by placing same in g sealed envelope npon

which first class postage was prepaid in Las Vegas, Nevada, addressed as follows:

Frank M. Peck, #37106

HDSP Bas 650

Indian Springs, NV 89070
Plaintiff Pro Per
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An Employee of Alverson, Tay o
Mortensen & Sanders
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AFFIRMATION
Pursnant to N.R.S239B.030

The undersigned does hereby affirm that the preceding DEFENDANT MICHAEL D,
BARNUM, M.IVS JOINDER TO PEFENDANT DAVID R, ZIPF, MLD.'S MOTION FOR
JUDGMENT ON THE PLEADINGS filed in Disuict Court Case No. A-14-708447-C.

X Doesnoi contain the social securiiy number of any person.
-OR-
. Contains the social securily number of @ person as requited by:
Al A specific state or federal law, towits
[Insért specitic law]
-0~
B. For the administration of a public program or for an application for
a federal orstate prant.
ks |
DATED this_2  day of July, 2015,

ALVERSON, 'fl'f\YZL-(}R. 7
MORTENSEN & SANDERS
o

{ft""“ (/ ( P

DAVID ). W\R:msm%tg
S

Nevada Bar Na, 002547

R. DOUGLAS RURDZIEL, ESQ.

Nevadu Bar No. 04658

7401 West Charlestony Boulevard

Tas Vegas, NV 891171401

702-384-7000

702-385-7000 (fax)

E-File: efilegialversontaylor.com

Aitorneys for DEFENDANT
Michael 1), Barnum, M.D.
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Nevada State Bar No.

DANIELLE WOODRUM, ESQ. (ﬁ“ i%\‘"ﬂﬁ'
Nevada State Bar No. 012902

LAW OFFICES OF ARTHUR W. TUVERSON CLERK OF THE COURT
A Limited Liability Partnership

Including Professional Corporations

7201 West Lake Mead Boulevard, Suite 570

Las Vegas, Nevada 89128

Telephone: (702) 631-7855

Facsimile: (702) 631-5777

dwoodrum(@awtlawoffice.com
Attorney for Defendant DAVID R. ZIPF, M.D.
DISTRICT COURT
CLARK COUNTY, NEVADA

FRANK M. PECK, CASENO.: A-14-708447-C

DEPT.NO.: Il

- Plaintiff,

v.

DEFENDANT DAVID R. ZIPF, M.D.’S
VALLEY HOSPITAL MEDICAL CENTER, REPLY TO PLAINTIFF’S OPPOSITION
etal., DAVID R. ZIPF, M.D., MICHAEL D. TO MOTION FOR JUDGMENT ON THE
BARNUM, M.D., JOHN DOESI- V, PLEADINGS

Defendants. Hearing Date: 7/22/15

COMES NOW, Defendant DAVID R. ZIPF, MD., by and through his attorneys, the
LAW OFFICES OF ARTHUR W. TUVERSON, LLP, and hereby submits the following Reply to
Plaintiff’s Opposition to Motion for Judgment on the Pleadings.

This Reply is made based upon the attached Memorandum of Points & Authorities, the
papers and pleadings on file, and any evidence and/or argument that may be taken at the time for

hearing on this matter.

DATED: Julvl5. 2015 LAW OFE OF ARTHUR W.

By ALY
DANIELLE WOQO ,
Nevada Sidte Bar No. 01290
01 West Lake Mead Boulevard, Suite 570

Las Vegas, Nevada 89128
(702) 631-7855
Attornevs for Defendant DAVID R. ZIPF, MLD.
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MEMORANDUM OF POINTS & AUTHORITIES

L INTRODUCTION

In his Opposition to David Zipf, M.D.’s Motion for Judgment on the Pleadings, Plaintiff
concedes that he did not attach an expert affidavit supporting the allegations in his Complaint,
Nevertheless, Plaintiff erroncously contends that he was not required to do so because the res
ipsa loquitur exception embodied in NRS 41A.100 to the expert affidavit is applicable.
However, in his Complaint, he has failed to plead facts to support his contention that the res ipsa
loquitur exception applies. Specifically, Plaintiff has not alleged that a foreign object was
unintentionally left inside his body during a surgical procedure.

As an attempt to save his Complaint, Plaintiff alleges new facts in his Opposition.
However, when ruling on a motion for judgment on the pleadings, the Court must only consider
the pleadings and the documents referenced therein. Thus, the Court may not consider the new,
contradictory facts that Plaintiff now alleges. Because Plaintiff has failed to plead facts in his
Complaint that would invoke the res ipsa loguitur exception to the expert affidavit requirement,
he was requircd to attach to his Complaint a supporting expert affidavit. His failure to do so
renders his Complaint void ab initio and the Court must dismiss it as a matter of law.

II. LEGAL ARUGMENT

A. PLAINTIFF'S ALLEGATIONS ARE NOT SUPPORTED EXPERT OPINION

AND FAIL TO MEET THE MINIMUM PLEADING THRESHOLD OF NRS
41A.071 AND MUST BE DISMISSED.

In his Opposition, Plaintiff erroneously argues that this case “falls squarely under
Nevada’s res ipsa loguitur statute NRS 41A.100,” and therefore does not require a supporting
affidavit from an expert pursnant to NRS 41A.071. Despite his assertions that NRS 41A.100 is
applicable, Plaintiff does not once cite to NRS 41A.100. Instead, Plaintiff cites to a legal treatise
describing the general doctrine of res ipsa logquitur. Plaintiff fails to acknowledge that in medical
malpractice cases in Nevada, the res ipsa loquitur doctrine is codified and only applies in a few,
select sbenarios. NRS 41A.100(1)(a) states, in pertinent part:

Liability for personal injury or death is not imposed upon any

provider of medical care based on alleged negligence in the
performance of that care unless evidence consisting of expert

Page 2 of 6
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medical testimony, material from recognized medical texts or
treatises or the regulations of the licensed medical facility wherein
the alleged negligence occurred is presented to demonstrate the
alleged deviation from the accepted standard of care in the specific
circumstances of the case and to prove causation of the alleged
personal injury or death, except that such evidence is not required
and a rebuttable presumption that the personal injury or death was
caused by negligence arises where evidence is presented that the
personal injury or death occurred in any one or more of the
following circumstances:

(a) A foreign substance other than medication or a prosthetic
device was unintentionally left within the body of a patient
following surgery.

As Defendant Dr. Zipf explained in his Motion for Judgment on the Pleadings, NRS
41A.100(1)(a) does not apply here because Plaintiff does not allege that he underwent a surgical
procedure where a foreign object was unintentionally left in his body. In fact, Plaintiff does not
allege that he underwent a surgical procedure at all. Instead, Plaintiff alleges that an IV guide or
catheter was left in his hand. The typical foreign object, res ipsa loguitur case involves a
situation where medical equipment, such as a sponge or needle, is used during the course of a
surgical procedure and inadvertently left within the patient's body during the course of that same
surgical probedurc. Sce c¢.g., Szydel v. Markman, 121 Nev. 453, 117 P.3d 200 (2005); Fierle v.
Perez, 125 Nev. 728, 219 P.3d 906 (2009) (finding that a needle left within a patient's breast
during a breast procedure invoked the doctrine of res ipsa loquitur). Res ipsa loquitur does not
apply to a situation where a medical device was intentionally left within the patient to serve a
medical purpose, such as in this case. If the forcign substance was an IV needle guide, as
Plaintiff now alleges, it would have been intentionally left in Plaintiff's hand for the
administration of IV medications. This differs markedly from a situation where a foreign object
is unintentionally left in a patient during surgery.

It may be true that the allegedly retained IV guide was not intended to be left in Plaintiff

indefinitely and was to be removed at a later date. However, as to Dr. Zipf, there is no claim that |

Dr. Zipf placed any object whatsoever inside the Plaintiff’s hand during his hospital at Valley
Hospital. This is distinctly different than the factual situation set forth in the Szydel case and the
requirements of NRS 41A.100(1)(a). Thus, the res ipsa loquitur exceptiori to the affidavit

Page 3 of 6
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1

J requirement is inapplicable in this case.

Because NRS 41A.100(1)(a) is inapplicable, Plaintiff was required to attach the affidavit
of an expert to his Complaint which supported the allegations therein. Plaintiff concedes that he
failed to do so. Thus, his Complaint is void ab initio. Szydel v. Markman, 121 Nev. 453, 117
P.3d 200 (2005); Fierle v. Perez, 125 Nev. 728, 219 P.3d 906 (2009). Moreover, any argument

by Plaintiff that he is excused from doing so because of his status as an inmate, is unfounded.

See i.e. Kinford v. Bannister, 2012 WL 6627995 (D. Nev. 2012) (holding that Nevada state

prisoner who brought an medical malpractice action was required to file an expert affidavit in a
case where he alleged a physician failed to remove hardware that had previously been implanted
during surgery).

B. PLAINTIFF’S ALLEGATIONS OF MEDICAL MALPRACTICE ARE NOT

SUPPORTED BY COMPETENT EXPERT OPINION AND FAIL TO
MEET THE MINIMUM PLEADING THRESHOLD OF NRS 41A.071 AND
MUST BE DISMISSED. :

In his Opposition, Plaintiff lists facts that directly contradict his Complaint. For instance,
Plaintiff now alleges that the foreign object allegedly left in his hand was a plastic IV guide that
would not show up on an x-ray. However, in his Complaint, Plaintiff states the following: “On
March 8th, 2014, an x-ray technician employed by Desert Radiology took (3) x-rays of Mr.
Peck’s left hand that clearly showed an object in Mr, Peck’s left hand.” (Compl. Y 5.) Plainiiff
cannot .now plead new facts that directly contradict the allegations made in his Complaint to try
and save his defective Coraplaint.

A motion for judgment on the pleadings must be based on the “pleadings.” See Lovelock
Lands, Inc. v. Lovelock Land & Dev. Co., 54 Nev. 1, 7 P.2d 593, 594 (1932) (“upon a motion for

judgment on the pleadings, nothing dehors the complaint or any defense thereto set up in an
answer can be taken into account in disposing of such motion, but the motion is to be determined
upon the same principles as would be a demurrer to the complaint upon the same ground”).
NRCP 12(c) itself expressly recognizes only matters in the pleadings should be considered.
However, “the court may take into account matters of public record, orders, items present in the

record of the case, and any exhibits attached to the complaint when ruling on a motion to dismiss

Page 4 of 6
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for failure to state a claim upon which relief can be granted.” Breliant v. Preferred Equities
Corp., 109 Nev. 842, 847, 858 P.2d 1258, 1261 (1993). Thus, the Court is limited to the facts
alleged in Plaintiff’s complaint and the documents relied on therein to support it.

As explained in Dr. Zipf's Motion for Judgment on the Pleadings, in his Complaint
Plaintiff claimed the x-rays taken on March 8, 2014 confirmed the presence of the foreign object.
Now that Plaintiff claims that the x-rays support his contention that a foreign object was left in
his hand is demonstraBly false, Plaintiff attempts to add new facts in his Opposition to support his
claim. For instance, Plaintiff now alleges that a nurse told him that an IV guide was left in his
hand., Plaintiff further alleges that the IV guide was plastic would not show up on x-réy even
though he claimed in his Complaint that the x-rays confirmed the presence of a foreign object.
Plaintiff cannot now plead new facts to try and save his Complaint. When ruling on this motion
the Court must only consider the facts that Plaintiff has pled in his Complaint and the documents
Plaintiff referenced or incorporated into his Complaint. In- doing so, it is clear that Plaintiff’s
Complaint fails as a matter of law and must be dismissed.

Im. CONCLUSION

Based upon the forgoing points and authorities, Defendants respectfully requests this
Court dismiss Plaintif’s Complaint as a matter of law. -

DATED: July/5 , 2015 LAW OFFICES OF ARTHUR W, TUVERSON

Nevada State Bar No. 012902

7201 West Lake Mead Boulevard, Suite 570

Las Vegas, Nevada 89128

(702) 631-7855

Attorneys for Defendant DAVID R. ZIPF, M.D.
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CERTIFICATE OF SERVICE '
Pursuant to NRCP 5(b), I certify that I am an employee of the LAW OFFICES OF
ARTHUR W. TUVERSON, and that on this _6_{;;1y of July, 2015, I served a copy of
DEFENDANT DAVID R. ZIPF, M.D.’S REPLY TO PLAINTIFF’S OPPOSITION TO
MOTION FOR JUDGMENT ON THE PLEADINGS as follows:
X ﬁy placing same to be deposited for mailing in the United States Mail, in a sealed
envelope upon which first class postage was prepaid in Las Vegas, Nevada: and/or

Frank M, Peck, #57106
HDSP Box 650

Indian Springs, NV 89070
Plaintiff Pro Per

Xl By Electronic Service through Eighth Judicial District Court to;

David J. Mortensen, Esq.

ALVERSON TAYLOR MORTENSEN &
SANDERS

7401 W. Charleston Blvd.

Las Vegas, NV 89117

Facsimile (702) 385-7000
efile@alversontaylor.com

dmortensen{@alversontaylor.com
dkurdziel@alversontaylor.com

smasia@alversontaylor.com
Attorneys for Defendant Michael D. Barnum, M.D.

An employee of the (_,
LAW OFFICES OF ARTHUR W. TUVERSON
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ALVERSON, TAYLOR, MORTENSEN & SANDERS

DAVID J. MORTENSEN, ESQ. CLERKOF THE COURT
Nevada Bar No. 002547
R. DOUGLAS KURDZIEL, ESQ.
Nevada Bar No. 004658
7401 West Charleston Boulevard
Las Vepas, NV 89117-1401
702-384-7000
702-385-7000 (fax)
E-File: efile@alversontaylor.com
Attorneys for DEFENDANT
Michael D. Barnum, M.D.
DISTRICT COURT
CLARK COUNTY, NEVADA

FRANK M. PECK, ‘ CASENO: A-14-708447-C

DEPT NO: Il

Plaintiff,

REPLY TO PLAINTIFF'S
Vs, OPPOSITION TO DEFENDANT

BARNUM'’S JOINDER TO DR.

VALLEY HOSPITAL MEDICAL CENTER, et al., | ZIPF’S MOTION FOR JUDGMENT
DAVID R. ZIPF, M.D., MICHAEL D. BARNUM, | ON THE PLEADINGS

M.D., JOHNDOES1-V,
Date of Hearing: July 22,2015
Defendants. Time of Hearing: 9:00 a.m.

Defendant Dr. Barnum (“Barnum”) response to Plaintitf’s failure to file an Opposition to
Defendant Barnum’s Joinder Dr. Zipf’s Motion for Judgment on the Pleadings:

MEMORANDUM OF POINTS AND AUTHORITIES

I.
INTRODUCTION
Defendant Barnum filed his Joinder to Dr. Zipf’s Motion for Judgment on the Pleadings

on July 2, 2015. See Defendant Barnum's Joinder to Dr. Zipf's Motion for Judgment on the

1 #2208/ 1IM:
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Pleadings. Plaintiff was mailed a copy of the pleading through the U.S. Mail. /d.  Plaintiff’s
Opposition was should have been served on Defendant Barnum on July 13, 2015. See EIDCR
2.20(e). Plaintiff has failed to file an Opposition. The Nevada Supreme Court has held that an
opposing party’s failure to oppose a motion is an admission that the motion is meritorious. See
King v. Cartlidge, 121 Nev. 926, 928, 124 P.3d 1161, 1162 (2005), citing, Nye County v. Washoe
Medical Center, 108 Nev. 896, 899-900, 839 P.2d 1312, 1314-15 (1992)(affirming district
court’s decision granting Plaintiff’s unopposed motion for summary judgment); sce also Walls v.
Brewster, 112 Nev. 175, 178, 912 P.2d 261, 263 (1996)district court acted properly in
construing Plaintiffs failure to respond to motion to dismiss as admission that the motion was
meritorious). Therefore, the court should grant Defendant Barnum’s Joinder because it is an
unopposed motion that should be deemed to be meritorious.

Defendant Barnum assumes that if Plaintiff had filed an Opposition to his Joinder, which he
did not, Plaintiff would have raised the same arguments he raised in Opposition to Dr. Zipf's
Motion for Judgment on the Pleadings. In an exercise of caution, Defendant Barnum reply’s to

the Opposition to Dr. Zipf’s Motion for Judgment on the Pleadings.

1L
LEGAL ARGUMENT

A. DEFENDANT BARNUM’S JOINDER TO DR. ZIPF'S MOTION FOR
JUDGMENT ON THE PLEADINGS SHOULD BE GRANTED BECAUSE
PLAINTIFF'S OPPOSITION FAILS TO EXTABLISH HOW HIS COMPLAINT
MEETS THE MINIMUM STANDARDS FOR PLEADING RES ISPS LOQUITUR
UNDER NRS 49A.100

Plaintiff incorrectly informs this court that his pleading “fits squarely under Nevada’s res

ipsa loquitur statute NRS 41A.100 which does not require expert testimony at trial.”  See

Plaintiff"s Opposition at 3. Plaintiff is woefully misinformed. Plaintiff compounds his mistake
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by then informing the court about common law res ipsa loquitur claims. Plaintiff fails to grasp
that NRS 41A.100 creates a statutory version of res ipsa loquitur and replaced common law res
ipsa claims for medical malpractice.

NRS 41A.100 provides in relevant part:

Liability for personal injury or death is not imposed upon any
medical provider of medical care based on alleged negligence in
the performance of that care unless evidence consisting of expert
medical testimony, material from recognized medical texts or
treatises or other regulations of the licensed medical facility
wherein the alleged negligence occurred is presented to
demonstrate the alleged deviation from the accepted standard of
care in the specific circumstances of the case and to prove
causation of the alleged personal injury or death, except that such
evidence is not required and a rebuttable presumption that the
personal injury or death was caused by negligence arises where
evidence is presented that the personal injury or death occurred in
any one or more of the following circumstances:

(a) A foreign subsiance other than medication or a prosthetic
devise was unintentionally left within the body of a patient
following surgery.

See NRS 41A.100 (a) (emphasis added).

Nothing in PlaintifPs Opposition addresses the conspicuously absent threshold
requirements missing in Plaintif’s Complaint. Simply stated. Plaintiff has failed to allege in his
Complaint or produce any evidence in his Opposition that the foreign substance allegedly left in
his hand was either left unintentionally and was left during surgery.

Plaintiff"s reliance on his betief that the burden shifts to Barnum to produce evidence that
will refute the presumption of negligence is misplaced. Plaintiffis missing the point. He alleged
Nevada’s statutory res ipsa loquitur claim for medical malpractice, and not a common law

variety of res ipsa. See Complaint; see also NRS 41A.100 (a). Threshold requirements have not

been alleged. Therefore, his Complaint fails as a matter of law.

3 H#22098/ DIM:

0060




ALVERSON, TAYLOR, MORTENSEN & SANDERS

LAWYERS
7401 WEST CHARLESTON BOULEVARD
(702) 384-T000

LAS VEGAS, NEVADA #9117-1404

O 90 N O W b W N e

NN NN RN NN R m e e e e o e
NN R R REEBRBREEEIZE ® I @ E 0N =~ o

To this end, Plaintiff’s only option to resurrect his Complaint is by alleging Dr. Barnum
was negligent, which is a nonstarter because to have a valid claim Plaintiff needed to attach an
expert’s affidavit to the Complaint. See NRS 41A.100. Plaintiff admits, however, that he did
not attach an expert’s affidavit to his Complaint. Even if Plaintiff’s Complaint is viewed as a
negligence claim for medical malpractice, it is void ab initio under Nevada law. See Szydel v.
Markman, 121 Nev. 453, 117 P.3d 200 (2005). Therefore, Burnum’s Joinder should be granted
and Plaintiff’s Complaint should be dismissed.

B. THE COURT SHOULD DISREGARD PLAINTIFF’'S ATTEMPT TO CHANGE
THE FACTS HE ALLEGED IN HIS COMPLAINT TO SUIT HIS CURRENT
NEEDS

Plaintiff, faced with the reality that the X-rays he maintained in his Complaint were proof

positive that a foreign substance was left in his hand, now contradicts the allegations he raised in
his Complaint by alleging that the foreign substance is probably a plastic needle guide. Mr. Peck
bases this conclusion on a hearsay statement allegedly made by Nurse Brenda and not
admissible. Moreover, Plaintiff then makes the unsupported statement that “[n]eedle guides are
plastic and do not show up on an x-ray.” This statement should be discounted because there is
no basis for the court judge the validity of the statement. Simply stated, at best it is an opinion of
a lay witness with no specialized knowledge. For Plaintiff’s statement to be even be considered
by the court, an expert’s opinion on the matter of whether a plastic foreign substance would be
revealed by an X-ray. Similarly, PlaintifPs unsupported opinion that “[t]he only object ruled out

by the X-rays is a medical surgical needle” should be summarily disregarded for the same

reasons.
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1. A Motion for Judgment On the Pleadings Is Based On The Facis Plead In the Complaint

Plaintiff is grasping at straws by asserting his unsupported “red hemring” arguments
concerning what could and/or could not be seen in an X-ray. The critical fact for the court to
keep in focus is contained in §5 of the Plaintifi’s Complaint. Plaintiff alleged:

On March 8, 2014 an X-Ray technition (sic) cmployed by Desert

Radiology took (3) X-Rays of Mr. Peck’s left hand that clearly

showed an object in Mr. Peck’s left hand.
See Complaint at § (emphasis added). Plaintiff’s entire argument concerning the alleged plastic
needle guide lacks merit because it is not a fact contained in the original pleading, is not a fact
supported by a proper expert who has the skill, expertise, education and experience to make such
statements and thee underlying basis for Mr. Peck’s newest position is based on inadmissible
hearsay from Nurse Brenda. Plaintiff’s statement in his attached Affidavit that “[a]ll assertions
in the attached Opposition are true based on my personal knowledge and information believed to
be true” is not sufficient to replace expert testimony as to what could be seen in an X-ray. Based
on the foregoing, Mr. Peck’s attempt to introduce new facts into the argument should be
summarily denied by this court.

2. PlaintifPs Plastic Guide Argument Does Not Resurrect the Fact That He Has Not
Properly Plead Res Ipsa Loquitur, Pursuant to NRS 41A.100.

Plaintiff’s attempt to raise a “red herring” concemning whether the X-Ray would have
shown a plastic guide line in retained in Plaintiff's hand does not affect in anyway the basis for
Dr. Zipf’s Motion for Judgment on the Pleadings and Dr. Barnum's Joinder thereto. Plaintiff has
produced no evidence to establish that the foreign object allegedly retained in his hand was
unintentionally retained during surgery. As such Defendant Barnum’s Joinder to Dr. Zipf's

Motion for Judgment on the Pleadings should be granted.
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CONCLUSION

Based on the foregoing, Defendant Barnum’s Joinder should be granted.

H~

DATED this___| ] day of July, 2015.

ALVERSON, TAYLOR,
MORTENSEN & SANDERS

2L

DAVID J. "TENSEN, ESQ.
Nevada Bar NoNQ025
R. DOUGLAS KURDZIEL, ESQ.

Nevada Bar No. (004658

7401 W. Charleston Boulevard

Las Vegas, NV 89117-1401

702-384-7000

E-File: efile@alversontaylor.com

Attomeys for DEFENDANT
Michael D. Bamum, M.D.
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CERTIFICATE OF SERVICE AND MAILING

The undersigned hereby certifies that on the’L& day of July, 2015, the forgoing REPLY
TO PLAINTIFF'S OPPOSITION TO DEFENDANT BARNUM?’S JOINDER TO DR.
ZIPF’S MOTION FOR JUDGMENT ON THE PLEADINGS was served on the following
by Electronic Service to All parties on the Wiznet Service Lisl. addressed as follows:
Arthur W, Tuverson, Esq.
Thomas R. Slezak, Jr., Esq.
Law Offices of Arthur W. Tuverson
7201 West Lake Mead Boulevard, Suite 570
Las Vegas, NV 89128

Attorney for Defendant
David R. Zipf, M.D.

The foregoing REPLY TO PLAINTIFF'S OPPOSITION TO DEFENDANT
BARNUM?’S JOINDER TO DR. ZIPF’S MOTION FOR JUDGMENT ON THE
PLEADINGS was also served by First Class Mail, by placing same in a sealed envelope upon
which first class postage was prepaid in Las Vegas, Nevada, addressed as follows:

Frank M. Peck, #57106
HDSP Box 650

Indian Springs, NV 89070
Plaintiff Pro Per

An Etfiployee of Alverson, Taylor,
Mortensen & Sanders
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AFFIRMATION
Pursuant to N.R.S. 239B.030

The undersigned does hereby affirm that the preceding REPLY TO PLAINTIFF’S
OPPOSITION TO DEFENDANT BARNUM'S JOINDER TO DR. ZIPF'S MOTION FOR
JUDGMENT ON THE PLEADINGS filed in District Court Case No. A-14-708447-C.

_X_ Does not contain the social security number of any person.
-OR-
Contains the social security number of a person as required by:
A, A specific state or federal law, to wit:
[Insert specific law|
-or-

For the administration of a public program or for an application for

1/federal or state grant.

DATED this _L']_ day of July, 2015.

ALVERSON, TAYLOR,
MORTENSEN & SANDERS

R. DOUGLAS\KURDZIEL, ESQ.

Nevada Bar No. 004658

7401 West Charlcston Boulevard

Las Vegas, NV §9117-1401

702-384-7000

702-385-7000 (fax)

E-File: efile@alversontaylor.com

Attorneys for DEFENDANT
Michael D. Barnum, M.D.

AVID ¥ R('ENSEHE, SQ.
evada Bar Np. 0

ni\david.grp\clients\22098\pleadings\  REPLY TO PLAINTIFF'S OPPOSITION TO DEFENDANT BARNUM'S JOINDER TO DR. ZIM°N
MOTION FOR JUDGMENT ON THE PLEADINGS.docx
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Electronically Filed

03/03/2016 08:14:27 AM

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

FRANK PECK,
CASE NO. A708447

Plaintiff(s), DEPT. NO. il

VS.

VALLEY HOSPITAL MEDICAL
CENTER,

Defendant(s).

L e

BEFORE THE HONORABLE DOUGLAS W. HERNDON, DISTRICT COURT JUDGE
WEDNESDAY, JULY 22, 2015

RECORDER'S TRANSCRIPT OF
DAVID R ZIPF, M.D.’S MOTION FOR JUDGMENT ON THE PLEADINGS AND
SUPPORTING AFFIDAVIT OF DANIELLE WOODRUM, ESQ.,
AND DEFENDANT MICHAEL D. BARNUM, M.D.’S JOINDER

APPEARANCES:
For the Plaintiff: No Appearances
For Defendant Dr. Zipf: DANIELLE WOODRUM, ESQ.
For Defendant Dr. Barnum: WILLIAM B. PALMER, ESQ.

RECORDED BY: SARA RICHARDSON, COURT RECORDER
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LAS VEGAS, NEVADA, WEDNESDAY, JULY 22, 2015, 9:59 A.M.

THE COURT: All right and what else? Let's see. How about Peck,

Barnum, Zip, Valley Hospital Medical Center?
Morning.

MR. PALMER: Good morning, Your Honor, William Palmer on behalf of
Mr. Barnum.

MS. WOODRUM: Good morning, Danielle Woodrum on behalf of Dr. Zipf.

THE COURT: Thank you. All right, and nobody from Valley was showing
up, they got dismissed out previously, correct?

MS. WOODRUM: Correct.

THE COURT: Okay . Mr. Peck is not present because he's in the Nevada
Department of Corrections. This is a pro per motion. So I'm just going to ruie
on the pleadings without argument. Defendant, Dr. Zipf, filed a motion for
judgment on the pleadings. There was a joinder that was filed. | think
technically the joinder was late, but it really addresses the exact same issue and
would benefit from whatever ruling gets rendered or not, that gets rendered on
behalf of Dr. Zipf. How do | pronounce it?

MS. WOODRUM: Zipf.

THE COURT: Zipf?

MS. WOODRUM: Yeah.

THE COURT: Okay. Dr. Zipf. And I'm going to grant the motion as well
as the joinder. Plaintiffs alleged in their complaint that this medical malpractice
action falls under 41A.100(a) and, therefore, he wasn’t required to produce an

affidavit or anything. He's alleging some foreign substance was left in his

Page 2
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body. However, 41A.100(a) doesn’'t apply to the instant situation under the
plain language of the statute. It allege -- or it lays out an exception to the
affidavit requirement if a foreign substance is left in a body following --
unintentionally left in a body following surgery. There's been no allegation by
Mr. Peck that he had any surgery at all.

The allegation relates to the supposed leaving in his hand of an 1.V.
needle. | would agree with the defense position that the evidence so far would
indicate by radiological exam that there wasn’t anything left in his hand. But,
nonetheless, most importantly, he's not even aIIeging that there was ever a
surgery involved such that 41A.100 would even apply.

Therefore, having not filed an affidavit with his case, his case must
be dismissed under Nevada law. And as | said, the joinder addresses the same
issue and as a medical professional, Dr. Barnum would have the same right to
have the affidavit filed so he benefits from that ruling as well. Okay.

MS. WOODRUM: Thank you.

THE LAW CLERK: That closes the case, correct?

THE COURT: It does.

MR. PALMER: Thank you.

THE COURT: You guys good?

MS. WOODRUM: Do you want me to prepare the order?

THE COURT: Yeah, if you would, please. Thank you.

MS. WOODRUM: Thank you .

THE LAW CLERK: That means we're going to vacate the August 5
motions and --

THE COURT: Yeah.

Page 3
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THE LAW CLERK: -- that are on calendar and --
THE COURT: Other motions are vacated because the case is dismissed
now as to the last remaining defendants.
THE LAW CLERK: Thank you.
PROCEEDING CONCLUDED AT 10:02 A.M.

* % & * ¥ % * Kk

ATTEST: | do hereby certify that | have truly and correctly transcribed the
audio-video recording of this proceeding in the above-entitled case.

ik B baraton—

SARA RICHARDSON
Court Recorder/Transcriber
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ARTHUR W. TUVERSON, ESQ.

Nevada State Bar No. 005156

DANIELLE WOODRUM, ESQ.

Nevada State Bar No. 012902

LAW OFFICES OF ARTHUR W. TUVERSON
A Limited Liability Partnership

Including Professional Corporations

7201 West Lake Mead Boulevard, Suite 570
Las Vegas, Nevada 89128

Telephone: (702) 631-7855

Facsimile: (702) 631-5777
dwoodrum{@awtlawoffice.com

Attorney for Defendant DAVID R. ZIPF, M.D.

Electronically Filed
08/04/2015 03:35:06 PM

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

xkkk

FRANK M. PECK, CASENO.: A-14-708447-C
DEPT.NO.: III
PlaintifT,

V.
VALLEY HOSPITAL MEDICAL CENTER, ORDER
et al., DAVID R. ZIPF, M.D., MICHAEL D.
BARNUM, M.D., JOHN DOES1-V,

Defendants.

Defendant DAVID R. ZIPF, M.D.’s Motion for Judgment on the Pleadings came on for
hearing on July 22, 2015, at 9:00 a.m., in Department 3 of the Eighth Judicial District Court,
Clark County, Nevada, with the Honorable Douglas W. Herndon presiding. Plaintiff FRANK
PECK, was not present due to his incarceration at the Nevada Department of Corrections;
William B. Palmer, Esq., of ALVERSON TAYLOR MORTENSEN & SANDERS, appeared on
behalf of Defendant MICHAEL D. BARNUM, M.D.; and Danielle Woodrum, Esq., of the LAW
OFFICE OF ARTHUR W. TUVERSON appeared for and on behalf of Defendant, DAVID R,

ZIPF, M.D.
Having considered the pleadings filed herein and good cause appearing therefor:

i

Ry

ORDER
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IT IS HEREBY ORDERED that Defendant David R. Zipf, M.D.’s Motion for Judgment
on the Pleadings and Defendant Michael D. Barnum’s Joinder thereto are GRANTED.

IT IS FURTHER ORDERED that all future dates are VACATED and CASE CLOSED.

Dated this_ 50 day of ‘o);, ,2015. |

DISTRICT g'éURT JUDGE

L

Respectfully Submitted:
LAW OFFICES OF ARTHUR W. TUVERSON

i | “Q "
W, TUVERSON, ESQ. -

tate Bar No. 005156
DANIELLE WOODRUM, ESQ.
Nevada State Bar No. 012902
7201 West Lake Mead Boulevard, Suite 570
Las Vegas, Nevada 89128
(702) 631-7855
Attorneys for Defendant DAVID R. ZIPF, M.D.

ORDER
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ARTHUR W. TUVERSON, ESQ.

Nevada State Bar No. 005156 CLERK OF THE COURT
DANIELLE WOODRUM, ESQ.

Nevada State Bar No. 012202

LAW OFFICES OF ARTHUR W. TUVERSON
A Limited Liability Partnership

Including Professional Corporations

7201 West Lake Mead Boulevard, Suite 570
Las Vegas, Nevada 89128

Telephone: (702) 631-7855

Facsimile: (702) 631-5777

|t dwoodrum@awtlawoffice.com

Attorney for Defendant DAVID R. ZIPF, M.D.

DISTRICT COURT
CLARK COUNTY, NEVADA

dedekk

FRANK M. PECK, " CASENO.: A-14-708447-C
: DEPT.NO.: I

Plaintiff,
V.
VALLEY HOSPITAL MEDICAL CENTER, NOTICE OF ENTRY OF ORDER
etal,, DAVID R. ZIPF, M.D., MICHAEL D.
BARNUM, M.D., JOHNDOES 1 - V,

Defendants.

PLEASE TAKE NOTICE that the Order granting Defendant David R. Zipf, M.D.’s
Motion for Judgment on the Pleadings and Defendant Michael D. Barmum, M.D.’s Joinder
thercto was entered in the above entitled action on the 4™ day of August, 2015, a copy of which is
attached hereto.

DATED: August 6, 2015 LAW OFFICES OF ARTHUR W, TUYERSON

BY: /s/ Danielle Woodrum
DANIELLE WQODRUM, ESQ.
Nevada State Bar No. 012902
7201 West Lake Mead Boulevard, Suite 570
Las Vepas, Nevada 89128
Attornevs for Defendant DAVID R. ZIPF, M.D.
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that I am an employee of the LAW OFFICES OF
ARTHUR W. TUVERSON, and that on this 6" day of August, 2015, I served a copy of NOTICE
OF ENTRY OF ORDER as follows:

X By placing same to be deposited for mailing in the United States Mail, in a sealed
envelope upon which first class postage was prepaid in Las Vegas, Nevada: and/or

Frank M. Peck, #57106
HDSP Box 650

Indian Springs, NV 89070
Plaintiff Pro Per

By Electronic Service through Eighth Judicial District Court to;

David J. Mortensen, Esq.

ALVERSON TAYLOR MORTENSEN &
SANDERS '

7401 W. Charleston Blvd.

Las Vegas, NV 89117

Facsimile (702) 385-7000
efile@alversontaylor.com
dmortensen(@alversontaylor.com
dkurdziel@alversontaylor.com
smasia{@alversontaylor.com

Attomneys for Defendant Michael D. Barnum, M.D.

/%mmm

An em Toié’e of the
AW OFFICES OF ARTHUR W. TUVERSON
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gRRDR W. TUVERSON, ESQ ' Eleclronically Filed
THUR W. ) O 08/04/2015 03:35:06 PM

Nevada State Bar No. 005156
gANdaIELLE WOODRUM6 gZSQ .

evada State Bar No. 012
LAW OFFICES OF ARTHUR W. TUVERSON v, b dbriane—
A Limited Liability Partnership :
Including Professional Corporations
7201 West Lake Mead Boulevard, Suite 570
Las Vegas, Nevada 89128
Telephone: (702) 631-7855
Facsimile: (702) 631-5777
dwoodgguégwtlawofﬁce.com

Attorney for Defendant DAVID R, ZIPF, M.D.

CLERK OF THE COURT

| ' DISTRICT COURT
" CLARK COUNTY,NEVADA

Rkdek

FRANK M. PECK, CASENO. A-14-708447-C
| DEPT.NO.: [T
Plaintiff,

Y.
VALLEY HOSPITAL MEDICAL CENTER, ORDER
et al, DAVID R. ZIPF, M.D., MICHAEL D.
BARNUM, M.D., JOHN DOES I- V,

'l - Defendants.

Defendant DAVID R. ZIPF, M.D.’s Motion for Judgment on the Pleadings came on for
hearing on July 22, 2015, at 9:00 aﬁ, in Department 3 of the Eighth Judicial District Court,
Clark County, Nevada, with the Honorable Douglas W. Herndon presiding. Plaintiff FRANK
PECK, was not present due to his incarceration at the Nevada Depariment of Corrections;
William B. Palmcf, Esq., of ALVERSON TAYLOR MORTENSEN & SANDERS, appeared on
behalf of Defendant MICHAEL D. BARNUM, M.D.; and Danielle Woodrum,_ Esq., of the LAW
OFFICE OF ARTHUR W. TUVERSON appeared for and on behalf of Defendant, DAVID R.

e

ZIPF, M.D.
Having considered the pleadings filed herein and good cause appearing therefor:
i

ORDER
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LAS VEGAS, NEVADA 89128

TELEPHONE (702) 631-7886

LAW OFFICES OF ARTHUR W. TUVERSON
A LINTED LABILITY PARTNERSHP
INCLLIDING PROMEBSIONAL CORPORATIONS
7201 WssT Lasce MEAD BCULEVARD, Surte 570
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IT IS HEREBY ORDERED that Defendant David R. Zipf, M.D.’s Motion for Judgment

on the Pleadings and Defendant M1;chae1 D. Bamum's Joinder thereto are GRANTED. |
IT IS FURTHER ORDERED that all future dates are VACATED and CASE CLOSED.
Datedthis_ S0 dayof <J. 'UJ;, , 2015.

“ DISTRICT gOURT JUDGE

L

Respectfully Submitted:
LAW OFFICES OF ARTHUR W. TUVERSON

DANIELLE WOODRUM, ESQ.

Nevada State Bar No. 0112902

7201 West Lake Mead Boulevard, Suite 570

Las Vegas, Nevada 89128

(702) 631-7855 ‘

Attomeys for Defendant DAVID R. ZIPF, M.D.

ORDER
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Electronically Filed
08/06/2015 03:06:28 PM

NEO % i. W
ALVERSON, TAYLOR, MORTENSEN & SANDERS
DAVID J. MORTENSEN, ESQ. CLERK OF THE COURT
Nevada Bar No. 002547
R. DOUGLAS KURDZIEL, ESQ.
Nevada Bar No. 004658
7401 West Charleston Boulevard
Las Vegas, NV 89117-1401
702-384-7000
702-385-7000 (fax)
E-File: efile@alversontaylor.com
Attorneys for DEFENDANT
Michael D. Bamum, M.D.

DISTRICT COURT
CLARK COUNTY, NEVADA

FRANK M. PECK, CASENO: A-14-708447-C
DEPT NO: I

Plaintiff,
Vvs.
VALLEY HOSPITAL MEDICAL CENTER, et al.,
DAVID R. ZIPF, M.D., MICHAEL D. BARNUM,
M.D.,JOHN DOESI-V,

Defendants.

NOTICE OF ENTRY OF ORDER GRANTING DEFENDANT
MICHAEL D. BARNUM, M.D.’S JOINDER TO DEFENDANT
DAVID R. ZIPF, M.D.’S MOTION FOR JUDGMENT ON THE PLEADINGS
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PLEASE TAKE NOTICE that an Order granting Defendant Michael D. Bamnum, M.D.’s

Joinder to Defendant David R. Zipf, M.D.’s Motion for Judgment on the Pleadings, was entered

1 #22098/ DJM:sm

0076




ALVERSON, TAYLOR, MORTENSEN & SANDERS

LAWYERS .
7401 WEST CHARLESTON BOULEVARD

LAS VEGAS, NEVADA SNIZ-H]
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in ihe abovesentitled matter on the 4% day of Augnst, 2015, o copy of which is atached hereio.

L
DATED this &

“day of August, 2015,

ALVERSON, TAYLOR,
MORTENSEN & SANDERS

Ny e
-~ A o
%N vl

DAVID 1. MBR

R. DOUGLASKURD

ZIEL, ESQ.

Nevada Bar No. (04638

7401 W. Charleston Bowlavard

Las Vegas, NV §9117-1401

T02-384-7000

B-File: cfile@alversontayior.com

Attorneys. for DEFENDANT
Michael D Barnsmn, M.D.
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CERTIFICATE OF SERVICE AND MALLING

The undersipned hereby Cortifies that on the ét‘ day of August, 2018, the forgoing
NOTICE OF ENTRY OF ORDER GRANTING DEFENDANT MICHAEL D. BARNUM,
M.DUS JOINDER TO DEFENDANT DAVID R, ZIPE, MDSS MOTION FOR
JUDGMENT ON THE: PLEADINGS was served od the following by Electronic Service to All
parties on the Wiznet Service List, addressed as follows:

Arthur W, Tuverson, Esq.
Thomus R. Slezak, Jr., Esq.
Law Offices of Arthur W, Tuverson
7201 West Lake Mead Boulevard, State 571)
Las Vegas, NV 89128
Attorney for IJeg,'Endam
David R. Zipf, M1,

“The foregeing NOTICE OF ENTRY OF ORDER GRANTING DEFENDANT
MICHAEL D. BARNUM, M.1)’S JOINDER TO DEFENDANT DAVID R, ZIPF,_ M.D.S
MOTION FOR JUDGMENT ON THE PLEADINGS was also served by First Class Mail,
by placing same in a sealed envelope upon which first class postage: was prepaid inLas Vegas,
Nevada, addressed as follows:

Frank M. Peck, #37100
HDSP Box 030

Indian Springs. NV §9070
Maintiff Pro Per

An Ergployee of Alverson, Taylor,
Morfensen & Sanders
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LAWYERS.
7500 WESTCHARLESTON BOULEYARD

ALVERSON; TAYLOR, MORTENSEN & SANDERS

W (v}

AFFIRMATION ‘
Parsuant-to N.R.S, 2398.030

The vndersigned does hereby affiem that the pr@:cczdiﬁg NOTICE OF ENTRY OF
ORDER GRANTING DEFENDANT MICHAEL D. BARNUM, M.D'S JOINDER TO
DEFENDANT DAVID R. ZIPF, M.D;'S MOTION FOR JUDGMENT ON THE
PLEADINGS filed inDisirict Court Case No. A-1H708447-C.

X . Daes not captain the social security nwnber of any person.

. NPT S .
DATED this _b _ day of Axgust, 2013,

ALVERSON, TAYLOR,
MORTENSEN & SANDERS

A
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5{'\‘ ~ {}\

DAVID L. MOR
Nevada Bar Ne.
R. DOUGLAS KURDZIE
Nevada Bar No, 004658
7401 West Charleston Boulevard
Las Vegas, NV 80117-14(H
T02-384-7000
702-385-7000 {fax)
E-File: cfile@alversontaylor.com
Attorneys for DEFENDANT
Michael [3. Barowm, M.D.
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PARTNERR
CORPORKTONG
7201 Wt Laxck MEAD BolLEvRD, Surme 570
TELEPHONE (702) 631-T8s8

LAS VEGAS, NEVADA 80124

ALDATED UASIUITY!
ICLUDING PROPESEIONAL

LAW OFFICES OF ARTHUR W. TUVERSON

e 0 N A A s W N

N N HF”HHn-ﬂ
B RN R EZSRBRIRAGEGEELOA S

24

2?7

ORDR i
Electronically Filed
ARTHUR W. TUVERSON, ESQ. 08/04/2015 03:35:06 PM

Novada Statc Bar No. 005156

Novat S Bt o, 12002 )

ev. tate Bar No. 012

LAW OFFICES OF ARTHUR W. TUVERSON 0, b s
A Limitcd Liability Partnership e OF THE COURT
Including Professional Corporations

7201 West Lake Mcad Boulevard, Suite 570
Las Vegas, Nevada 89128

Telephone: (702) 631-7855

Facsimile: (702) 631-5777
dwoodmm(@awtlawoffice.co

Attorney for Defendant DAVID R. ZIPF, MD.

DISTRICT COURT
CLARK COUNTY, NEVADA
[ 1111
FRANK M. PECK, CASENO. A-14-708447-C
DEPT.NO.: TII
Plainti,
Y.
VALLEY HOSPITAL MEDICAL CENTER, ORDER

et al., DAVID R. ZIPF, M.D., MICHAEL D.
BARNUM, M.D., JOHN DOES1-V,

Defendants.

Defendant DAVID R. ZIPF, M.D.’s Motion for Judgment on the Pleadings came on for
hearing on July 22, 2015, at 9:00 a.m., in Department 3 of the Eighth Judicial District Court,
Clark County, Nevada, with the Honorable Douglas W. Hermndon presiding. Plaintiff FRANK
PECK, was not present due to his incarceration al the Nevada Dcpartment of Corrections;
William B. Palmer, Esq,, of ALVERSON TAYLOR MORTENSEN & SANDERS, appeared on
behalf of Defendant MICHAEL D. BARNUM, M.D,; and Daniellc Woodrum, Esq., of the LAW
OFFICE OF ARTHUR W. TUVERSON appeared for and on behalf of Defendant, DAVID R.
ZIPF,M.D.

Having considered the pleadings filed herein and good cause appearing therefor:
m

ORDER
Page 1 of 2
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LAW OFFICES OF ARTHUR W. TUVERSON

IT IS HEREBY ORDERED that Defendant David R. Zipf, M.D.’s Motion for Judgment
on the Pleadings and Defendant Michael D. Barnum's Joinder thereto are GRANTED.

IT IS FURTHER ORDERED that all future dates are VACATED and CASE CLOSED.

Dated this_ 5D _ day of _J uly , 2015,

1
2
3
4
S|
6
"" DISTRICT gOURT JUDGE
8

9 | Respectfully Submitted:

10 I LAW OFFICES OF ARTHUR W. TUVERSON

11

12
13

14]| Nevada State Bar No. 012902
7201 West Lake Mead Boulevard, Suite 570

15| Las Vegas, Nevada 89128
(702) 631-7855
16|| Attorneys for Defendant DAVID R. ZIPF, M.D.

25

27

ORDER
Page 2 of 2
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