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Morrow v. Skolnik, 1268 Nev. 741 (2010)

367 P.3d 802
126 Nev. 741
Unpublished Disposition
Supreme Court of Nevada.

Richard David MORROW, Appellant,
v.

Howard SKOLNIK, Director, Nevada
Department of Corrections; Dr. Bruce
Bannister, Deputy Director of Medical Services,
Nevada Department of Corrections; and Dr.
John Scott, Director of Medical Services,
Lovelock Correctional Center, Respondents.

No. 55416.
|

Dec. 9, 2010.
Attorneys and Law Firms
David L. Riddle & Associates

Christensen Law Offices, LLC

ORDER OF AFFIRMANCE

*1 This is a proper person appeal from a district
court order dismissing the underlying action regarding
appellant's medical treatment. Sixth Judicial District
Court, Pershing County; Michael Montero, Judge.

Having considered the record and appellant's proper
person appeal statement, we affirm the judgment of
the district court, The district court properly dismissed
appellant’s complaint, as his claims were based on
professional negligence, his claims did not involve res ipsa
loquitur, and appellant failed to submit the statutorily

required medical affidavit with his complaint.l NRS
41A.071 (setting forth the affidavit requirement for
medical malpractice claims); NRS 41A.100 (enumerating
exceptions to the affidavit requirement—known as the
res ipsa loquitur doctrine); Fierle v. Perez, 125 Nev.
—, —, 219 P.3d 906, 912 (2009) (holding that NRS
41A.071's affidavit requirement extends to professional
negligence actions, with the exception of claims based on
the res ipsa loquitur doctrine). Additionally, appellant's

" status as an inmate or indigent person does not excuse his

failure to attach the requisite affidavit to his complaint.

See Perry v. Stanley, 83 S.W.3d 819, 825 (T ex.App.2002)
(holding that the requirement to file a medical affidavit
with a complaint can properly be applied to inmates
because they bear the burden of proof at trial, which
requires expert testimony); Gill v. Russo, 39 S.W.3d 717,
718-19 (Tex.App.2001) (holding that a statute requiring
an expert report to be filed within 180 days of an inmate's
filing of a medical malpractice suit did not violate the open
courts provision of the Texas Constitution, despite the
inmate's arguments that he could not interview physicians
from prison and did not have enough money to obtain the
reports): see also O'Hanrahan v. Moore, 731 So0.2d 95, 96—
97 (Fla.Dist.Ct.App.1999) (rejecting a prisoner’s request
to declare unconstitutional a pre-suit requirement for a
medical expert opinion to initiate his medical malpractice
action); Ledger v. Ohio Dept. of Rehab. & Corr., 30 Ohio
App.3d 435, 609 N.E.2d 590, 593-95 (Ohio Ct.App.1992)
(holding that an inmate's medical malpractice action was
properly dismissed with prejudice for failure to meet that
state's statutory affidavit requirement). Accordingly, we

ORDER the judgment of the district court AFFIRMED.

Farmers Insurance Exchange, Petitioner,
v,

The Eighth Judicial District Court of the State of Nevada,
in and for the County of Clark; and The Honorable
Valorie Vega, District Judge, Respondents,

and

Ana Guayasamin, Real Party in Interest.

ORDER DENYING PETITION FOR WRIT
OF MANDAMUS OR PROHIBITION

This original petition for a writ of mandamus or
prohibition challenges a district court order denying a
motion for summary judgment in a declaratory relief
action,

A writ of mandamus is available to compel the
performance of an act that the law requires as a duty
resulting from an office, trust, or station, see NRS 34.160,
or to control a manifest abuse of discretion. See Round
Hill Gen. Imp. Dist. v. Newman, 97 Nev. 601, 637 P.2d
534 (1981). By contrast, a writ of prohibition may issue

WESTLAW © 2016 Thomson Reuters. No claim to original U.S. Government Works. 1
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Morrow v. Skolnlk, 126 Nev. 741 (2010)
367 P.3d 802

to confine the district court to the proper exercise of its
prescribed jurisdiction when the court has acted in excess
of its jurisdiction, See NRS 34.320. Both mandamus and
prohibition are extraordinary remedies, and it is within
this court's discretion to determine if such petitions will
be considered. Smith v. District Court, 107 Nev. 674,
818 P.2d 849 (1991). Generally, we will not exercise our
discretion to consider writ petitions that challenge district (0.

court orders denying summary judgment motions unless )

no disputed factual issues remain and summary judgment It is so ORDERED.
is clearly required by a statute or rule, or an important
issue of law requires clarification, Smith v. District Court, All Citations

113 Nev. 1343, 950 P.2d 280 (1997). Instead, an appeal

from any adverse final judgment generally provides an 126 Nev. 741, 367 P.3d 802 (Table), 2010 WL 5097872
adequate legal remedy, precluding writ relief. See Pan v.

Dist. Ct,, 120 Nev, 222, 88 P.3d 840 (2004).

*2 Having reviewed the petition and accompanying
documents, we conclude that an appeal will provide an
adequate remedy, and therefore, this court's extraordinary
relief is not warranted at this time, See Smith, 113 Nev,
1343, 950 P.2d 280; Pan, 120 Nev. 222, 88 P.3d 840.
Accordingly, we order the petition denied. NRAP 21(b)

Footnotes

1 Appellant further argues that his claim of professional negligence ‘is
essentlally parallel® to a deliberate Indifference claim, the basis for which
Is found under the Unlted States Constitution, and thus the district court
should have provided a deliberate indifference analysis to his claim, We find
this argument to be without merit, as appeliant specifically maintained in his
complaint that his claims were based on state law and that he was not raising
a federal cause of action. Additionally, a claim of negligence in treating a
medical condltion Is not sufficlent to state a claim for deliberate indifference
under the Eighth Amendment, Estelfe v. Gamble, 429 U.S. 97, 106, 97 S.Ct.
285, 50 L.Ed.2d 251 (1976). Furthermore, to the extent appellant s attempting
to raise a state law deliberate indifference claim, appellant cites to no authority
to support such a claim.

End of Document © 2016 Thomsen Reuters. No clalm to original U.S. Government Warks.
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Journal
OF THE

SENATE OF THE STATE
OF NEVADA

———

EIGHTEENTH SPECIAL SESSION
THE FIRSTDAY
CARSON CITY (Monday), July 29, 2002
Senate called to orderat 9:30 a.m.
President Hunt presiding.

President Hunt requested that her remarks be entered in the Joumnal.

We gather today for this Special Session because an issue of public health has become so critical —that it's impact on the people of Nevada can be
devagtating. It is an issue—where there is no consensus—and where there is heated, and at times, contentious debate.

1t is an tssue—that has reached a point/where a wide impasse exists causing this body to be brought together. i

It goes witlmg:ying that settling the issue—withowt a8 Special Session would have been preferable to us, to the people of Nevada and certainly to our
Governor Ke inn

But there i?gtime when leadership must rise to the occasion and take over and that is exactly what Governor Guinn did And that is exactly what he, and
all Nevadans, is looking for us to do. . "

This is what we were elected to do. The voters didn’t send us to the state legislature/to make the easy decisions,

We are the ones to whom they are Jooking for solution.

To whom they are looking for resofution. . )

To whom they are looking/to protect themn and their families.

We are it folks,

Let’s put politics aside and do the right thing for the people of Nevada.

Prayer by the Chaplain, Pastor Bruce Henderson,
Lord, here we are again Although it’s nice to be with friends and colleagues, we're not supposed to be here yet. But, a lot of things have happened since
last we met-hard, g.\‘t-wremhing terror and knock your socks of f ecoromics, Please bless our nation and our state during these times, ch Lord.

So although by the calendar we're not s ed to be here yet, we realize that our timing is not the same as Yours. Be with us during this crucial time for
which we meet, and please give us nothing less than Your wisdom which we 30 need right now. In Your holy and righteous Name, AMEN

Pledge ofallegiance to the Flag.

MOTIONS, RESOLUTIONS AND NOTICES
Madam President requested Mrs, Claire J. Clift to serve as temporary Secretary of the Senate and Mr. Charles P. Welsh to

serve as temporary Sergeant at Arms.

Madam President instructed the temporary Secretary to call the roll of the holdover Senators.
Roll called.
All holdover Senators present.

Madam President appointed Senators O'Connell, Rhoads and Shaffer as a temporary Committee on Credentials to examine
the credentials of the newly-appointed Senators.

Madam President announced that if there were no objections the Senate would recess subject to the call of the Chair while
credentials of the newly-appointed Senators were examined by the temporary Committee on Credentials.

Senate in recess at 9:34 am,

SENATE IN SESSION
At9:35am.
President Hunt presiding.
Quorum present. ‘
REPORTS OF COMMITTEES
Medam President:

Youwr temporary Committee on Credentials, has had the credentials of the respective Senator-appaintees under consideration and begs leave to report that
the following persons have been and are duly appointed and are qualified members of the Senate of the Eighteenth Special Session of the Legislature of the
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Senator Raggio requested that the remarks made during the Committee of the Whole be entered in the Journal.

s\?l?‘:r.le.osli}iikntgseal%amime of the Whole to consider Senate Bill No. 2. As I noted this moming in the Senate, we have. before us the Governor’s

i fssues address. We are constitutionally bound to restrict our transactions to those items. We will meet
gﬁmﬁ 21' theWht)lo, g m ﬁd e:vowiny. for whatever time is necessary to hear all of the matters that come befare us properly. 1
want to re-emphasize we will attempt to ovide a reasonable tunity for all positions to be heard, but it will be necessary to observe time limits so that
we can conclude ouwr work in a timely gshion. At a press erence, that was just convened, there is an indication that the parties that have been &t
opposite ends of thess issues have come togather in an eccord, and that accard is, apparently, now reflected in Senate Bill No. 2. It may be that we will not

opponents these issues that are before us. . , . .
hm;; any eveut.‘,i"::'f"rlc‘:ehaom1 :f mention the procedures we will be oteerving in the Committee of the Whole. After the Governor's presentaticn on the b:‘l;, we
will focus on one speclﬁ?topic &t a time. Today, our attention will be cn the partion of the bill dealing with the cap on noneconomic damages and any
related item to caps on damages. Within a fixed amount of time, represertatives of interested groups will testify, and we will growde. equal time to ?ddl::s
each topic without interruption. At the conclusion of these presentations, the members of the majority party and the members o the minority party will have
an equal amount of time for questions and statements. We will observe time limits in this phase of our proceedings to accommodate efficiency.

Because cf the constintional limits on the subject matter, any discussions beyond the topics in the Governor's proclamation will be ruled out of crder.
Afer legislators have finished questions or statements, there also Will be an oppertunity for any additional public comment. It may not be necessary, now the
sides have come together, but we will afford them that opportunity, We will have to observe some time limits as well if we are going to be able to conclude
an orderly presentation and have the deliberations that are necessary. Following that, the Senate may vate on that specific agenda item. We will do so if we
make & decision in this committee, end if thore are any changes or amendments, then the bill drafters can prepare a final version of the bill. As I explained
on the floar this morning, any amendment to the bill or any request for a bill draft will require a majority vote of the committee for that purpose. The
process is going to be repeated, if necessary, for each agenda item until we consider the proposal before us in its entirety.

During these hearings, in the Committes of the Whole, the members of the commitice as well as others will please turn off all pagers, cell phones and
computers. This is not as formal as the Senate itself, although, we will observe the decorum that is usual in the Senate. If you want to remove your jackets
or be more comfortable, please fee) free to do so. Finally, at the end of cach day, the Committee on the Whole will rise and return to the Senate Chambers
1o adjourn for the day. After the Governor and his staff*s presentation, we will adopt some rules for the comumittee, and then proceed to our agenda.

Before we hear from the Governor, are there any questions or comments from members of the committee? Are there any comments from the staff?

If not, we are pleased, today, to have with us Governor Kenny Guinn. We apyreciate your efforts in calling forth this session to deal with this crisis, and
we welcoms your appearance before this committes,

GOVERNOR GUINN: ) ,

Good afternoon. Before ] begin my testimony, I want to be sure everyone understands that my testimony is not all-inclusive of the bill. You have a copy
of the bill, It is in great detail, It is incumbent of me, as 8 Governor to make suwre that I produce testimony that will be a formal record as we move forward
in this process. [n many cases I will read the testimony because it is important for us to stay on track and to indicate the support on the basis of which we
make these recommendations to you through this Jaw. I would like to thank ;ndy staff, Marybel Batjer, Chief of Staff;, Mike Hillerbee, Deputy, and Keith
Monroe, Legal Counsel. Mm want to thank Brenda Erdoes, Kim Morgan and the other Legal staff members. | do not know how they work as many hours
as they do without sleep. Without them, we could not have trought you this law in this time period. I want to thank them publicly. Without them, we would
not be here today. They have all done a tremendous amount of work. )

I have convened this special session, today, because Nevada is in a health care crisis. The cost of medical liability insurance has risen to unaccegrb!e
levels. The inability of doctors to obtain their insurance ot reasonable rates is endangering the health of our citizens. Therefore, [ believe immediate change
~  inour laws i3 necessary to address this hedlth care ¢risis.

by The eveuts leading up to this crisis began Jate last year, when, as many of you know, the St. Paul Insurance Company announced its decision to stop
: providing medical liability insurance to over 60 percent of Las Vegas doctors. St. Paul’s decision was based upon en estimate that it was losing several
million dollars annually because of lawsuits and claims against Nevada doctors.

As Govemnor, it was my d% to address this crisis head on. On Wednesday, January 23, I met with over 30 Las Vegas area doctors, At this meeting the
doctors told me that medica) liability insurance had become unavailable to them, ard as a result, doctors were going to have to turn paticnts away, limit their
services, or in the worst case, close their practices, At this meeting, I also learned that some insurers were quoting premium increases of 300 to 500 percent,
citing ths high number of medical malpractice lawsuits in Nevada, and the lack of a “cap” on noncconomic damages. To illustrate this concern, the doctors
told me that medical malpractice cases in Clark County more than doubled over t;:rst six years, with $21 million in jury awards Jast year alone.

Concerned that a lack of medical liability insurance was affecting access to medical care, on February 4, only cight days after my first meeting with the
doctors, 1 directed the Insurance Commissicner to issue a Notice of Hearing 1 wanted each and every medical liability insurance carrier authorized to do
business in Nevada to provide testimony regarding their market intentions and conduct, practices in raﬁr%and underwriting, their premium payment plans,
llgclutgﬁ 2:1“ ';inerase.': and g\;‘ir loss experience in Nevada, The hearing was scheduled for March 4, the first possible day for helding the hearing under

evada le ce requireme

At the hearing, representatives from 13 insurance companies were. present and testified on medical hability insurance coverage in the State. Also present
and tm% were several medical representatives and associations, individual physicians and surgeons, insurance agents and brokers, representatives of the
Nevada Lawyers Association, and a represcntative from the Reinsurance Association. The record of the hearing also remained open for an additional
week to allow all parties the opportunity to submit testimony. At the close of the administrative recerd, on March 12, the Insurance Commissioner
determined that the unavailatility of medical malprectice inswwance had reached a critical stage.

The Commissioner found, and | e, “There is ovefwh:lmi;}g evidence that medical malpractice insurance is unavailable for medical practitioners in
the State of Nevada. It is essential that services ded to Nevada ciﬁzenscal? the medical community not be curtailed. There is evidence that, in
particular, certain medical specialties are affected by the wnavailability of medical malpractice insurance, including, tut not limited to, those physicians in
OB/GYN, emergency trauma, radiology, surgery and ophthalmology, and there is evidence that, of the insurers present at the hearing, two companies are
leaving the State of Nevada, and of the rematning Insurers offering medical malpractice insurance in Nevada, most would not offer it to those docters in the
specialty ereas of OB/GYN, emergency trauma, radiology, surgery and ophthalmology.”

After reviewing the evidence and findings, I knew Nevada was indeed in g health care crisis of great magnitude. It became abundantly clear to me that
the State needed to intervene with a short-term solution to prevent doctors fram Iimitimtheir services, and, at the very worst, closing their doors. 1 am
responsible for the health and safety of all citizens of Nevada. I am compelled to ensure that pregnant women and those in distress receive adequate medical
care, Therefore, I tock an extraordinary step, ] directed the Inswrance Commissioner to establish the Nevada Bssertial [nsurance Association, now the
Medical Liability Association of Nevada, to provide medical liability insurance to Nevada doctors so that our citizens could continue to receive medical care
from experienced and competent doctors, doctors they know and trust. The Association was established by emergency regulations on March 15, 2002,

On March 25, the State Board Of Examiners approved spending $250,000 to create and injtially fund the Association. The Assaciation was able to begin
accopting applications from Nevada docters on April 15, just one month after the Insurance Commissioner declared that Nevada was in a health care crisis.
Initially, the Association's covcn?e was “claims-made™ with coverage provided on a “go forward” basis from the inception date of the palicy. There was
no coverage for acts committed prior to the inception date of a policy issued by the Association. Because insurance companies pulled out of Nevade, doctors

. were forced to pay tens of thousands of dollars, and in some cases more, for “prior acts”™ or “tail coverage™ in addition to increased cost of premiums.

. While doctors were first confronted with a Jack of available insurance, the crisis of availability had now also turned into a erisis of aftordability. In the
"' case of OB/GYNSs, doctors were receiving insurance quotes that limited them to 125 tirths per year. With the requiremert that if they went beyond 125
births they would have to pay an additiona) $20,000. This came at a time when doctors had been delivering an average of 240 babies annvally. This made the
crisis greater. As ons doctor said “1t's a terrible day for the entire community when a doctor camot afford to deliver a baby.”
On May 29, 1 announced that the Assoclation would make upgrades to the plan The plan would offer pricr-acts’ coverage to all physicians, would reduce
rates for surglcal OB/GYNSs by 18 percent, appraximately $16,000, and would climinate tiered ,E,_.""““’“‘ an deliveries, no longer discouraging OB/GYNs
from delivering more than 125 babies a year, I felt the upgraded plan offered by the State would help to provide necessary medical care in emergency rooms
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Excerpts from the Senate Journal

Remarks and testimony" .

.. sejectlons by Research Library staf{f

THE SECOND DAY

" CARSON CITY(Tuesday), July 30, 2002

Senator Ragglo moved that the Seaste resolve tself lnto a Comumittee of the Whofs for the purpose of
considering Senate Blil No. 2.

_ Motion catried,
' ) IN COMMITTEE OF THE WHOLE
At 8:11 am, -
Scnator Raggio presiding.

Senate Bill No. 2 considered,

The Compmittee of the Whole was addressed by Senator Ragglo; Governor Keany-

Guinn; Jan Needbam, Principal Daputy Legislative Counsel; Bradley A, Wilkluson,
Principal Deputy Legisiative Counsel; Scott Young, Principal Research Analyat; Maury

Astley, Execntive Director, Nevada Dental Assoclation; Robert Byrd, Chairman;

Medical Lisbility Association of Nevada; J, R. Crockett, Jr.,, Nevada Trjal Lawyers
Association; Micbael Daubs, M.D., Concerned Physiclans of Nevada, Nevada
Orthopedic Socicty; Denise Sefleck Davis, Bxeeutive Director, Nevada Osteopathic
Medical Association; Gus W. Flangas, Attorney, Physicians Task Force; Gerald
Gillock, Nevada Trail Lawyers Associstion; David P, Haefner, Neveda Association of
Nurse Anesthetists; Lonnie Hoummergren, M.D., Neurosurgical Associates of Nevada;,

Ron Xendall, Patlent, Carson Chty; Richard J. Lbgarza, General Counsel, Nevada State,

Board of Medijcal Examiners; Larry E. Lessly, Executlve Director, Nevada State Board
of Medlcal Bxnmines; Dan McBride, M,D., Nevada Mutual Llability Company;

. . Robert McBeath, M.D., Noyrda Medical Llabllity Physiclans Tagk Force; Alice
. Molaky-Arman, Commission of Insurance; Jerry. H. Mowbray, Attomey; Naacy -

Peverini, Legislative Counsel, Consumer Attorneys of California; Janice Pine, Saint

" Mary's Health Network; Jim ‘Wadhams, American Insurance Associatlon; Charles *

(Chip) - Wallace, Nevada Muwal Insuresce Compady, Communications
Director/cofounder; Bill M. Welch, President, CEO, Nevada Hospital Assoclation,

Senator Roggio requested that all remarks on Senate Bill No. 2 be entered in the
Journal.

-

SENATOR RAGGLO; )
This comemittee will came to onder, This is the Commitles of the Whole, all Senate members

particlpating, and todsy, the commitres will continue & deliberations on Senacs Bl No.'2. OQur first
order of buslness is lo complets our discussion of sections 3, 4 and 5 addressing lhe cdps on

20 4 IABNep PP IRAG]  SATEITARITEINITR Y - el ) A
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MR. GILLOCK:

The way I recall how this language came down, was that the defendants and the plgintlffs
representatives worked diligently on subsection 3 and subsection 3, paragraph (b) to make certain that
they reflected a situation where the court would have the authority in the right cases to issue the bond and
the surety. That was one of the requirements that the medical group really wanted in there. It would glve
the court the digcretion 10 let the defendant and his insurer out of this equation. Once they were satisfied,
there would be payment. .

SENATOR O'DONNELL:
All tight.

SENATOR RAGGIO:

Any other questions or comments, Any public testimony on this portion of the bill? Any amendments
required on section 137 If not, T will accept a motion, Motion was made by Senator Rawson to adopt the
language in section 13. Is there discussion on that motion? All in favor indicate by saying, aye; any
opposed,

Moticn is carried unanimously.

We will address the one word change in section 16 in the existing law. This is on the jssue of making
it mandatory for an attorney to personally pay additional costs; expenses and fees if there is unreasonsble
conduct defined as “unrcasonably amd vexatiously extending a civil action™ that is existing law:
Presently, the court may do this. This change as we understand it, “would mandate thé court to require
an attoraey to pay that upon a finding that the filing of an action is not well grounded in fact, is not
warranted or mads in good faith or is unreasonable-and vexatious in extending a-civil action,” That is
existing language. As I understand it, what this does is that instead of giving the court discretion, if the
court makes that finding and the court would have to make that finding, then it would be mandatory as a
sanction against that attorney. Is that the understanding?

MR. GILLOCK:

Mr, Chalrman, it Is my understanding that this could be called the “frivolous law-suit provision.” The
only thing different ls that you will notice in subsectlon 1 it says, “files, maintained or defended a civil
action” because it has been found over time that in many instances there may be a great deal of expense
that was unnecessary and has accrued as a result of vexatious actions by a defendant or defendant's
council, This {s language that was agreed upon by the partles and applies both ways.

SENATOR RAGGIO: ,

As I would understand this, I want to be careful how I phrase this, there can be attorneys who over
the coursé of time and ] think they become known to their colleagues and we have had screening panels
for example that file cases whether or not there hag been any finding, and probably some of their own
colleagues fee! that a lot of those cases are vexatious or frivolous and are not brought in good faith or,
for that matter, defended in good faith. That is-existing language. Is that what we are afier?

MR. BRADLEY:

Senator Raggio, because I was involved, I know the word was changed from “may” to “shall” to take
away the discretion of the judge, If the judge feels that there was that type of conduct, he must require an
attorney (o pay. : .

SENATOR RAGGIO: ..

Isu't that what 1 said? I think that is what I understand. I wanted to make certain all the members of
the committee had that same impression. Is there any need to change this language? Is there any public
testimony on this matter? ) E

SENATOR CARLTON: .
Could you give me an example, as a lay person, as to what vexatious may be.

MR. GILLOCK:
" Mr. Chairman, in response to that question, it would be actions that are used to recelve some type of
Tevenge or to také some type of action that is not warranted under the circumstances. It runs up the

90
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litigation expenses causing the parties to expend funds that would not be necessary to spend. For
example, suppose you file a lawsulit and someone decides they weant to make it difficult for you. You had
a grade-school teacher in New York, and you had a high-schoo! teacher in Los Angeles. Because they
had questions about how well you might do in the fture and because you said in your moving papers that
. you intend to become rehabilitated and that you were going to obtain further education, the attorney
would go to New York and take the depositlon of your grade-school teacher, and go to Califoraia to take
the deposition of your high-school teacher. All of this could be deemed by the court to be vnnecessary
and very expensive. That would be the type of conduct we would be trying to prevent,

MR, COTTON: ',

~ 'We find that in both sides of the issue, whether plaintffs and defendanis, that you do have cases (hat
periodically come up that are truly spite cases on one side or the other, They are “I- don't-like-that-
person” cases, and they will go forward. Some of those are fairly cbvious, On the whole, most of the
cases are mot going to be in that situation, 1 have had panel cases where there were 16 or more
defendants, and when we came out of the panel, there were only two doctors who were actually sued.
Now, that the panel is being eliminated, sending a case direct to litigation, our intent was to make certain
we do not end up with this grab-bag of every doctor who happens to appear cn a record end up in district
court, Someone must do their homework before they file a lawsuit. It was our intent, in looking at this,
that there would be some teeth in the law that would serve the same purpose as the screening panel.

SENATOR RAGGIO:
Mr, Echeverria, is this peculiar to Nevada, or do they have this in California, also?

MR. ECHEVERRIA:
Fortunately, I have not hed experience with this section in California,

SENATOR RAGGIO:
Does California have anything similar to this?

MR. ECHEVERRIA; .
Not that I am aware of. There is something in Californla similar to cur Rule 11,

SENATOR RAGGIO: .
This is existing language, It will still require a finding by the judge if that exists and if he does make
that finding then it is mandatory. '

SENATOR CARE: .

Thank you, Mr. Chairman. I was not here in 1995 when the current statute was enacted, but I think |
have heard discussion of this when it came out of the Senate Judiciary Committee. This is one subject the
chairman of the committee, Senator James, and I have always agreed on. Give more discretion to the
court, but now we are taking discretion away from the court. We always hear about the frivolous lawsuit,
and I always say the frivolous lawsuit is any tjme you get sued. That is a frivolous lawsuit. A lawsuit
with merit is when you sue the other person. That is a good lawsuit. .

Have any of you or your colleagues ever filed a motion for sanctions under the existing statute. If you
did what happened? Were you denied the sanctions and why? If you got the sanctions, I would like to
know who were the other attorneys, Does anyone really use this thing? There are no case annotations in
this statute, There Is also rule 11 under discovery, There is alreedy a mechanism in plece. Mr, Gillock,
you have talked about going to New York for a deposition, but the discovery commissioner can handle
that, You have a protective order. You can seek sanctions,

MR, GILLOCK: " ‘

I have sought sanctions in many cases, and I have also, though not under this rule or this statute,
sought sanctions under Rule 11 and had the court grant sanctions and grant substantial fees in {nstances
where the discovery was propounded and the depositions were deemed not to have been warranted. But, [
think that one of the reasons that this language is requested by the defense when we started these
negotiations was because we do not really have a track record on this. The doctors have been saying in
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the press, “frivolous, frivolous, frivolous,” so we said if there are frivolous lawsuits, then we are going

_to give you a tool to help us take care of that problem.

MR. BRADLEY:
In response to Semator Care’s question, I brought this statute to the attentlon of two prominent

medical-malpractice defense lawyers within the last 30 days because of this discussion. Neither one of
them were aware that the statue existed. They are both planning on using them in cases, and we offered,

. on behalf of our grganization, to provide experts in their cases,

SENATOQR RAGGIQ:
L e e T A RO EY T W BT b By SEHior Townsend 1o 2dopt the faaguane in. section 16

Any discussion? All in favor indicate, aye; any opposed?

. Motlon is carried unanimously, . . . o

Section 8 is new language where an acnon is brought and filed in dmnct court for malpraaice thc
court must dismiss the action without prejudice. That means, It can be brought, again, before the court if
the action is filed without an affidavit supporting the allegations contained in the action, which is

. submitted by, a medical expert practicing in an area substantlally similar to the type of practice engaged

in at the time of the alleged malpractice. May we have your comments on this change? The change was
agreed to in the negotiations, Is that correct?.

MR, BRADLEY:

Yes, that is right Mr. Chairman. This was introduced because of the abolition of the screening panel.
The screening panel files arc required and the expert affidavit is subject to dismissal. We want to make
certaln that when there was a complaint filed that it Is filed in good faith, The way to do that is with a
summary affidavit from an expert in a substantially similar area indicating that the expert has reviewed
the record,

SENATOR RAGGIO;
Jf there were an actlon against an crthopedic surgeon, you would expect that an affidavit would be

required from someone who was an orthopedic surgeon.

MR. BRADLEY:
That is correct.

SENATOR RAGGIO:
Or some similar doctor, if there {5 one. It conld not be a general practitioner.

MR, BRADLREY:
Agreed. For example, spinal surgery, both onhopedlc and neurosurgeons do the same type of surgery,
someone who is familiar with the same standard of care.

SENATOR CARE:

Thank you, Mr. Chairman. If you file a lawsuit and {f there is no screening panel, the clerk is not
going to know, who, then, makes the determination that this expert 15 the expert required under tms
section, When is that determination made? As I read this phrase, “medical expert who practices,”
wonder about the medical school professor who does not practice or the recently retired doctor who is
not practicing. Can he not be an expert witness?

MR. BRADLEY; '

Those are both good points. We have tried to work on this a bit, but we have not had much progress.
A recently retired, or someone in 8 medical school setting, if they meet the other qualiﬁcauons. we
believe would be appropriate for an expert.

MR, COTTON:

Mr. Gillock and I were just discussing that if we change the word on page 4, line 34, it will make
more sense,

SENATOR RAGGIO:
What would you suggest.
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SENATOR CARBE: .

How {s the determination of whether this medical expert is indeed an expert is made. If I have an
expert who files an affidavit attached to the complaint, does that mean I can use him as an expert in the
trial. Are there different standards for that? Who says, “Yes, this is an expert?”

MR. COTTON:

The judge almost always has to make that determination even at the time of trial. They always
determine whether or not someone qualifies to testify as an expert in a médical malpractice case. Today,

they.have to do that. The standards have been established for that in a lot of different.cases and decislons. .

They will be familiar with the standard, which has to apply whether they did it at the beginning with the

T e a0t hecemplaiat-oprfye-minutes-enorey-have-been-on-te wimess standxFihor.

e

*-SBNATOR RAGGIO: - - - - o e L. . . . PR -

Section 12 concerns the medical expert testimony. Is that same issue involved here? Bxpert medical
testimony In a trial, is that right, “may only be given by a provider of medical care who practices in an
area substantially similar.” Should that have that change in it?

MR. GILLOCK: :
Mr. Chairman, yes. Section 12 is the existing law with the adding of “expert,” I think we need to

make that change agaln on line 44, “who practiced or who practices,”

SENATOR RAGGIO:
Can we take care of that too, Mr, Cotton?

MR. COTTON:
1 think that will be appropriate.

SENATOR COFFIN:

How much does it cost to get someoans to do the action in section 8 since it is a little different from
what we are presently dolng? Now you are talking about finding someone who 15 golng against one of
hisfer colleagues perhaps in this community or in the community in which the action tock place.

MR, BRADLEY:

It is tmportant that this discussion takes place, If you go to a full-blown affidavit, it is a $3,000 to
$5,000 minimum cost, The problem is the only thing that is avallable is the medical record. This was one
of the shortcomings of the screcning paucl. We believe it is unfair to require a full-blown affidavit
because there is such limited information available in the record without the ability to ask anyone what
happened and why was there not any records for this past day. We would like to see more of a summary
affidavit, This is meant to serve, along with the lawyer pays, as a deterrent to just filing an action 0
extort or do something that 1g not done in good faith. To go too far would defeat it. I hope it is the intont
of this body not to turn this into a war at the beginning of a case as to whether this expert was qualified
or not,

SENATOR COFFIN:
It worries me a bit because you are either going to have to spend a lot of money or you are going
have to find a character out of a John Grisham novel to fill this role. .

MR. BRADLEY: ‘

I will tell you, we are finding younger physicians in specialties are more willing to get involved.
However, at the same tims, you are seeing universities sending out protocols that their physicians are no
longer allowed to serve as experts. It is a challeuge to get a good expert. If you have good cootacts and
you are respected on both sides, as Mr. Cotton is and as we are, you can get them. It is expensive,
Again, lot us 0ot turn it into a battle on the front end.

SENATOR COFFIN:
This does not compel that the person had to have examined all of the documents.

MR, BRADLEY:

94
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~  This affidavit should sey that they Bave reviewed the medleal records, wad based an Uhay Urmited
information, ¥ i3 that expert’s oplalon that there {s a merltorious case,

MR. COTTON:

Our position ls not dhat.

The pansl i3 removed. The pml was percoived by this Lagislature ss an impediment 1o, rivalous
tikigadon, Our position is they oeed & sphstantive affidavit from an oxpert, That money dots Bave o be

expended on the front end in o mesninghul fashlon with an affidavit supparting chelr aliegations of -

negligence, Not just tn *(-think-this-pecsoo-committed-malpractice affldavit,” This iz poing to turn us
backward on what we are attompting to do by removing the panel. We are going 1o experence high-
volunte fUings If they can get by with & 3500, one-lne affidavie.

. SENATOR COFFIN:
What does it cosl now to fils?

MR. COTTOMN;

The sereening pnnel has a true-thought process whers they we trylng to pacsuade two lewyers and
three dootors to rule in chely favor so thay can get o favorsble findlng. So am 1. R is the seme Giing in
that situation. Practically speoklng, a oas-lne affidavit is not geing to be particularly successfid, Our

. position Iz that this Is the same substantive type of atfidavit thas will be required at the pangl in order to

pass mustes oa this dismissal,

SENATOR COFPIN:
Is this golng to wrap up the cost for the injtinl euu-y inta tbe legal syster?

MR. COTTON:
Much the snme way It wrups up the costs of the screenlng panel that was part of the lateat of the
sereening panel that they did have to liave expert affidavits, It was a cequircment that they would bave

sccompanimant of za alfidavlt by ae expert, and tie practical impact of nol having one would be s roult ©

of finding & 00 reasonuble probabllity of malpractce, This is basically the onfy guard we bave against o

'Jxcking up of filings and casos, T there Is no tmpediment at all on the front end of thest cézes, there are 8

number ol -{awyers, cut there who file a lot of clatms {f they can get by cheap 10 get it on (le and to see if
they Can move the case tn that direction. That is something we were very Lntent about brying to aveid, If
we ace not gaing 1o have the pancl, theo it had 1o be substantlve at hat po!m. The reality is, they can nnd
experis. That hnppeas oo a regulnr basiy on a merlioziows cawe,

SENATOR COFFRN:
‘Thir Is the equivaleat of u Lisge fillng fee,

MR, COTTON:
It i3 the equivalear of the screening pace! costs that théy incurred mnyway,

SENATOR RAGGIO:
It was required In & screening pmcon?

MR, COTTON:
They had to have an affidsvit of an expart for the screaning ponsl, Not oaly, an affidavit, but ona that

would prave (o six people that they had & case, They hod to roa (hat cost up efreedy.

SENATOR RAGOIO:
I would think as & practical matter unless # clolmant could got some kind of testimany tko thal in

affidovlt form, [ do not think meny cases would be able o procesd. Thare would have to bs something

like that. Wouldu't there?

MR. BRADLEY:
Yes, however, cealizing Qat oaly the miedical records are avallable when that large affidavic comesy in.
now, you have something thal bay the ability to be subject to tmponchmcnl because the records were aol

thorough, There are problaras produced by this, dnd 1 am trylag 10 avoid that fge batile, Uf you bave

95’
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two or Irce defeadats and you need to briag in an onhopedic surgeon, a brauma surgeon oad ®
speclalized nurse, you cun spard S3000 to 35,000, 1t becomes vory expenslve,

.MR. COTTON:
Thu practical matter i3, the medleal records were all that they hed svalleble at the scree.nlng panst.

' Thoy, ncoded by submic 8 substanllve affidavit Ln ocder to provall, Those cosis have been present i the

system nce 1985 or whensver that net took place and ace a barrler (o frivolous Ligation fa tie medical
malpeactics field, It Is something perceived strongly, not Just by the doctors but by the panel, a3 kecping
the numbory of claims down whea the frequency ratlng Is caltulated on thase thiogs. Thls &5 on essential
iesue. Tr we are going to drop the paned and then turn arcurd and Increase the frequency, we are
dufuating the whole purpose of tryiog to cut down on {ltigation. In my oplaion, It Is a sericus mistake to
aot have both sides, Eliminate die panel, bus vequire 8 substantive nffidavit If someone Is going to
pursile 4 cass sayway, they are golng o have (o get an expert who s golag to review all tae recards and
substandvely come up with [egidmate oplalons as opposed to a one-page affidayit saying, *I think there
‘Is reasonatle probablilty of malprectice,” Thea 16 months latoz, they come Ia with & different oxpent that
now has a substaative affidavi of opposed to knowing In good faith id o strong nfﬂdavll (tom aa cxpcrt
that they had a Jegitimate case from (e time that they flled,

SENATOR CARE;:

Boesuge (he statue does not impose ibe {imitecion, [ ani assuming e expert can be outside the
Jurisdiction or from cutside the Siate, Wa all nnde.rmnd that this expert coa then be called to trial by the

doltuse i¥ they chose to do o, Is that comrect?

MR. BRADLEY:
No, Ir 1 bring aa expert in and he is from out of state, there is no way Mr. Couon can bring bita in

slso,

- SENATOR CARE: - .
Let us say there 182 jucisdliotional Jssus with wmother county. pechaps, If 1 file 2 l:wsuu and 1 lisl an

.affidavit expert, the opposing party may want to depose him to (estify at trial,

MR. BRADLEY:

11 1 cantimue to use him es an expert through the course of the triat sad disclose him, but Mr, Cntton :

{s correct, Al the screoning panal, we have o file an aftidavli and so did the defease. If we ace goiog to
be_required to file one along the lines that Mr. Cotlon says, tien what Is good for the goose Is gocd for
tho gander.

SENATOR CARE:"

What ars you poiag to do on the case where you have multiple causes of action? Mnlpm:tlce is cne'of,
say, five cavses of actica. That complaint stlll has to have l.!lc affidavi?

- MR. BRADLEY: ’
No, the question In the case Is whether the care of the defendant way below the sundard of caro. That

1s e determining factor. You are locking at the potentlal of who muy be ln 2 case, Thare could be o loss
of consortis claim, or there could be many children who are asking foc'a wrongful death claim, but those
are separate causes of acxioq, You do not sieed expects on those, You aced etycru to took at the staadard
of care of the dafeadants Involvad,

SENATOR O'CONNELL:

Would thiz language preveal oue side or ‘the other from having the auperl be a person who does
nothing but make thely living teavsling around belog un exper! witnest,

MR, BRADLEY:
There ate thost experts, fnd they are avaiinble to both sides. Mr. Colton is swact .eqough nol 10 bring

any professional wilnoss into bis cases, and moat of ©s &re aman encugh aot to bring them In, bevatse
they 6o uot withatand cross-cxamination very well. I7 you show that out of thelr fnooroe tax ceturm of
$180,000 o year, $170,000 was mude tesfying ovross the country. 1t Is not o wise decision lo b;lng in

that kind of a witness.
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SENATOR MILBURN:

On the question of verblage oa secton 8, you said, “practiced or is practicing.® That sill does not _

1uogate the dootor who practiced 20 -years ago and who. is not pmdclng gow, What about “recently”
practiced?

« MR, COTTON: ’
The tall end of that Is “at the time of the alleged malpraciloe.”

SENATOR MILBURN:
Clarified, thank you.

SENATOR RAGGIO:

13 there vay other public testimony on either seclon 8 or section 127 Any amsndments raquired on
wiber of those sections? [ will sccept a motian from Sesator Rasvsen to approve the langusge as amended
in seciton 8 znd scedon 12, Add the words pmdwd or practices ot Is practicing,” AU in fnvor Indicate,

.

_ aye; eny opposed? Senator Caffin yoted "no."

The motion carrled, :
* The Inst Kem we are golng 10 look at Is the seullement-conference lahguage I section 9, pagc 4, of the
bill. This is eatlvely ney langunge, Geollemen, please explain this aecdoa.

MR, GILLOCK:
Me. Chaltman, undor section 9, under the new rules, we will have a mandstory setisment ‘canfecece,
At that polnty the seulement conference would b of no benefit to anyoas if the pary was allowed o

ettend withows thelr insurance company representative, That is the rule. What we want o do [s add "l |

e defendants representatives” because the (anpuage on line 38 falled to put {n "3 hosplial's,” and

opposed’to saying “Bosplial of doctar, we should say "alt the pmlu should altend ond oll defendants .

Insucance companies,”

SENATOR RAGGIO:
Are you suggesting some sdditionnl langungc?

* MR, COTTON: -
Oun line 38 where it saye “physiclans or dentisu tnaurer” If we just sa.ld "defendam(s] insurer” that

would cnicompass all of the defendants,

SENATOR RAGGIO:
That would cover any roedical provider, If It were a hospital, thelr tnsurer nlso would have to attemd,

MR. COTTON: .

I think as 2 practical mnttcr oven outslde of rhose cases with bospital, dostor or deadst, there may be
exultles that aro not aecessarily healthcare providers, When here is a problem with huving a soulement
confurencs and you do not meke all of the delundants show up, it ends up belng somewhat meaningless, |
think wo should say “dclfendant’s fnsurer,"”

SENATOR RAGGIO: °
1P we unact this, does the court have the dght to compel the otinodanze of the imum and the uttorney:

who are 0o parties to the action? Would this languege suftice?

MR. BRADLEY:
We thinlk that Is a good cecommendation. We would encourage that, We would also suggest that en

page S, subsection 4, the Fanisce reatl * e fallore of say pnrty. his Insurer or his allomey” without
gotting inco the lzsue of bad falth, This is not inten,

SBNA'I:OR RAGGIO:
Me. Cotton, do you agee 10 that?

"MR. COTTON:
1 tink that would be appeopelate.

]
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Senate Committes on Judiciary
March 26, 2015
Page 14

Chair Brower:

The bill provides that the $350,000 cap for noneconomic damages is a per
action cap. This was implemented via Question No. 3 of the Statewide Ballot
Questions of 2004. Why is there a need for this new language?

John Cotton (Keep Our Doctors In Nevada):

There are judges who are choosing not to read the language in Question No. 3
as written. These judges interpret the language to read that there can be
multiple defendants and multiple plaintiffs with actions for $350,000 each, even
though the group is in one action for negligence.

Some cases filed have upwards of seven or eight plaintiffs and multiple doctors
involved. The language in Question No. 3 used “an action.” Senate Bill 292 is
an effort to clarify that there is only one $350,000 cap. Senate Bill 292 will
eliminate wasted legal fees and motion practice spent trying to enforce this
statute. If some judges feel that Question No. 3 needs clarification, S.B. 292
provides that clarity.

Chair Brower:

I am looking at the official explanation that accompanied Question No. 3. The
official explanation states, “if passed, would remove the two statutory
exceptions to the existing $350,000 cap, and limit the recovery of noneconomic
damages to $350,000 per action.” | find that direction clear, but it sounds like it
is not being interpreted that clearly by some courts.

Mr, Cotton:
Yes. For 8 minor technical matter, this confusion is wasting time, money and
effort fighting something that should not be fought.

Rudy Manthel, M.D. (Keep Our Doctors In Nevada):
| am chairman of Keep Our Doctors In Nevada. | submit my testimony in support
of S.B. 292 (Exhibit F).

| submit a document from Nevada Mutual Insurance Company showing that
since Question No. 3 passed in 2004, premiums have dropped from
100 percent to 51.2 percent {Exhibit G). There has been a 50 percent drop in
malpractice premiums in the last 10 years.
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