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IN THE SUPREME COURT OF THE STATE OF NEVADA

%%

FRANK MILFORD PECK,
Appellant,

Supreme Court No. 68664

VS.

VALLEY HOSPITAL MEDICAL
CENTER; DAVID R. ZIPF, M.D.; AND
MICHAEL D.BARNUM, M.D.,

Respondents

OPPOSITION TO MOTION FOR LEAVE TO REFILE PETITION
FOR REVIEW

Pursuant to Nevada Rule of Appellant Procedure (NRAP) 27
Respondent, Michael D. Barnum, M.D., by and through his counsel of
record, David J. Mortensen, Esq. and Candace C. Herling, Esq. of the law
firm ALVERSON, TAYLOR, MORTENSEN & SANDERS, and hereby

presents its Opposition to Appellant Frank Milford Peck’s Motion for Leave
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to Refile Petition for Review.

This opposition is made and based upon the attached points and
authorities, any oral argument permitted at the time of hearing of this
motion, and all the papers and pleadings on file in this matter.

SUMMARY OF OPPOSITION

Appellant’s Motion for Leave to Refile Petition for Review contains a
myriad of unconnected quasi-legal arguments, which when combined
amount to little more than a desperate attempt to continue a litigation which
has been thoroughly reviewed and decided by this Honorable Court.
Appellant is attempting to revive his appeal by presenting previously
unraised arguments that his litigation should be allowed to continue forward
in District Court. Not only are Appellant’s arguments untimely pursuant to
NRAP 40, and do not warrant any consideration, but even if this Honorable
Court was willing to consider Appellant’s arguments, they utterly fail as
related to this Respondent. As such, this Honorable Court should deny

Appellant’s Motion for Leave to Refile Petition for Review.
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MEMORANDUM OF POINTS AND AUTHORITIES

I. APPELLANT'S ARGUMENT SHOULD BE DENIED AS
UNTIMELY PURSUANT TO NRAP 40(c)(1)

II. DISCOVERY RELATING TO VALLEY HOSPITAL POLICIES
AND PROCEDURES DOES NOT HAVE ANY BEARING ON
THE UNDERLYING LITIGATION

III. APPELLANT’S PARTICIPATION IN OTHER LITIGATIONS
SHOULD NOT HAVE ANY BEARING ON HIS
RESPONSIBILITIES TO THIS LITIGATION

PROCEDURAL HISTORY

Appellant Frank Peck (hereinafter referred to as “Appellant” or “Mr.
Peck”) brought the underlying suit against Respondent Michael Barnum,
M.D. (hereinafter referred to as “Respondent” or “Dr. Barnum”), David
Zipf, M.D., and Valley Hospital Medical Center (hereinafter “Valley
Hospital”) on October 13, 2014, alleging a foreign body had been left in his
hand after hospitalization. AA0066-69. The Eighth Judicial District Court
granted a Judgment on the Pleadings in favor of Respondent on August 6,
2015 for failure to attach an affidavit of merit pursuant to NRS 41A.071.
AA0076 — 81. Appellant then filed his Notice of Appeal on August 17,
2015. AAO0082. Appellant requested, and was granted, pro bono
representation for his appeal. Rachel E. Donn, Esq. and Andrea M.

Gandara, Esq. of Holley, Driggs, Walch, Fine, Wray, Puzey & Thompson

3 22098/L.82:f
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provided legal representation to Appellant. See Order dated December 7,
2015, on file herein.

On September 8, 2016, Appellant stipulated to the dismissal of Valley
Hospital. See Stipulation and Order to Dismiss Valley Hospital. The
remaining parties filed responsive briefing on September 26, 2016. See
generally, Respondent Michael D. Barnum M.D.’s Amended Answering
Brief, on file herein. Parties presented oral arguments to this Honorable
Court on September 26, 2017. Thereafter, the Court rendered its opinion,
upholding the District Court’s Judgment on the Pleadings. 133 Nev. Adv.
Op. 108 (Dec. 28, 2017).

On February 12, 2018, Appellant’s counsel of record filed a Motion to
Withdraw, as Appellant’s request for a Motion for Reconsideration was
beyond the scope of their representation. See Motion to Withdraw as
Counsel, on file herein. On March 1, 2018, this Honorable Court ordered
Appellant file his petition for review within thirty (30) days. See Order
dated March 1, 2018, on file herein. Appellant filed a Motion for Leave and
a Motion for Enlargement of Time on March 22, 2018 (on file herein). In
addition to the present appeal, Appellant has a long history of Nevada
Supreme Court appeals and Eighth Judicial District Court actions. See

docketing statements, attached hereto as Exhibit A.
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LEGAL ARGUMENT

I. APPELLANT’S ARGUMENT SHOULD BE DENIED AS
UNTIMELY PURSUANT TO NRAP 40(c)(1)

Nevada Rule of Appellant Procedure 40(c)(1) states that “no point
may be raised for the first time” in a request for reconsideration. The Rule
further states that review, rehearing, and reconsideration are only available
when the Court has “overlooked or misapprehended a material fact in the
records or a material question of law in the case,” or when the Court has
“overlooked, misapplied, or failed to consider” relevant statues, rules, or
controlling authority. NRAP 40(c)(2); NRAP 40A(c).

In his opening brief, Appellant raised four arguments. AA0002. His
first three arguments presented questions relating to the constitutionality of
NRS 41A.071; the fourth raised a question relating to the allegations
necessary to prevail on a motion to dismiss under NRS 41A.100. AA0002.
In his briefing, Appellant did not make any arguments that the Eighth
Judicial District Court committed reversible error based on Appellant’s
inability to conduct proper discovery to prove his allegations, as he has here,
making these improper, new arguments and grounds for the denial of
Appellant’s Motion for Leave to File Petition for Review.

Further, Appellant’s present Motion does not make any allegations

that this Honorable Court overlooked or misapplied relevant facts or law, as

5 22098/L.S2:1f
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required by NRAP 40(c). As such, the arguments presented in Appellant’s
Motion are impermissible grounds to request review pursuant to NRAP
40(c).

II. DISCOVERY RELATING TO VALLEY HOSPITAL POLICIES
AND PROCEDURES DOES NOT HAVE ANY BEARING ON
THE UNDERLYING LITIGATION

Even if this Honorable Court was willing to entertain Appellant’s
argument that an opportunity to conduct discovery might uncover a Valley
Hospital policy requiring no foreign objects be left in patients, that argument
has no bearing on Appellant’s claims against this Respondent.

Whether a party followed its own policies and procedures in
connection with the alleged incident is irrelevant. See, e.g. McConnell v.
Wal-Mart Stores, Inc., 995 F. Supp. 2d. 1164, 1169) (D. Nev. 2014)
(“Whether a defendant’s actions in a particular instance are negligent does
not at all depend upon his habits or personal guidelines for his own
behavior...”). It is well established that whether an individual followed
written policies leading up to or following an alleged accident is irrelevant to
a negligence claim. Id. In all negligence cases, what matters is whether a
defendant complied with the legal standard of care applicable to the case
being considered. See Sadler v. PacifiCare of Nev., 130 Nev. Adv. Op. 98,

340 P.3d 1264, 1267 (2014) (setting forth the elements of a negligence

6 22098/1.82:tf
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claim).

Although Valley Hospital was a party to the underlying District Court
litigation, Appellant voluntarily stipulated to its dismissal on September 8,
2016. See Order dated Feb. 7, 2017, on file herein. Respondent Dr. Barnum
is not and was not a Valley Hospital employee, and was not subject to its
policies and procedures. Moreover, even if Dr. Barnum was subject to
Valley Hospital policies, the content or mere presence of policies and
procedures relating to “leaving nothing behind in patients” is irrelevant, as
policies do not make negligence more or less likely.

Appellant’s entire argument relating to policies and procedures is a
red herring and has no legal bearing on this matter. Valley Hospital’s
internal policies are therefore not indicative of negligence or the applicable
standard of care because they do not set the standard of care for similar
circumstances, as a whole. See McConnell, 995 F. Supp. 2d. at 1169. A
business’s internal policies may be substantially more stringent than what
the legal duty of care requires in some respects out of an abundance of
caution, or they may purport to be less stringent in other areas, or they may
not touch on certain issues at all. See McConnell, 995 F. Supp. 2d. at 1169.
Simply stated, there is not necessarily any correlation between Valley

Hospital’s internal policies and procedures and the legally-binding standard

7 22098/1.82:t1
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of care that governs negligence cases. Appellant’s sudden request for
discovery seeking such evidence, therefore, serves no purpose other than to
further delay the conclusion of this appeal and waste valuable judicial
resources; as the McConnell court observed, “adherence to insufficient
policies would not exculpate a negligent defendant any more than
nonadherence to sufficient policies would inculpate him.” McConnell, 995
F. Supp. 2d. at 1169. As such, Respondent requests that this Honorable
Court deny appellant’s Motion for Leave as inappropriate and frivolous.

III. APPELLANT’S PARTICIPATION IN OTHER LITIGATIONS
SHOULD NOT HAVE ANY BEARING ON HIS
RESPONSIBILITIES TO THIS LITIGATION

Appellant asserts that he is unable to meet the judicial deadlines in
this matter because of his responsibilities in nine other matters before not
only this Honorable Court, but the Ninth Circuit Court of Appeals and the
United States District Court (though this inventory of court actions does not
appear to include open Eighth Judicial District Court actions). See Exhibit
A. However, Appellant conveniently ignores the fact that he is the moving
party in all nine of those matters, and he has taken extraordinary actions to
prevent those cases from reaching their final dispositions, including filing
multiple appeals of this Honorable Court’s denial of Appellant’s Motions to

Reconsider previous court rulings. See e.g. Appellant’s Informal Brief in

8 22098/1.S2af
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Case No. 75141, Docket No. 18-11310.

Appellant has been given countless opportunities to litigate this
matter, and has been heard by multiple courts; he is only limited by the
burdens he has placed on himself by pursuing this, and countless other
actions.

Appellant’s colorful litigation history includes actions against, but not
limited to, the Department of Corrections, the Washoe County Sherriff,
District Court judges, and his court-appointed attorney, in addition to this
present matter. In total, Appellant has raised more than fifty (50) appeals
since 1998, and does not appear willing to cease his unending actions.
Appellant has used this Honorable Court and other appellate courts to create
an endless set of legal nesting dolls, where each Appeal and Motion rests
inside the one before it, holding his legal adversaries hostage in a never-
ending maze of legal complexity. In short, Appellant is requesting judicial
relief from deadlines of his own making.

Unlike the Appellant who appears to have no desire to see his appeals
end, Respondent has a vested interest in the timely disposition of this appeal.
Respondent’s interests in timely adjudication should not be overshadowed
by Appellant’s choice to endlessly pursue legal actions against countless

entities, resulting in at least ten separate matters in four separate courts. As

9 22098/1.52:1f
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such, Respondent requests this Court deny Appellant’s Motion and close the
underlying Appeal to prevent further filings.

CONCLUSION

Based on the foregoing, Respondent requests that this Honorable
Court deny Appellant’s Motion for Leave to Refile Petition for Review and
close the underlying appeal.

DATED this 2" day of April, 2018.

ALVERSON, TAYLOR,
MORTENSEN & SANDERS

Las Vegas, NV 89149

Phone: 702-384-7000

Attorneys for RESPONDENT
Michael D. Barnum, M.D.
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CERTIFICATE OF SERVICE

I hereby certify that on this 2" day of April, 2018, I served the

foregoing OPPOSITION TO MOTION FOR LEAVE TO REFILE

PETITION FOR REVIEW upon the following parties by:

X VIA ELECTRONIC SERVICE: By mandatory electronic

service (e-service) proof of e-service attached to any copy filed with the

Court; or

X  VIA U.S. MAIL: By placing a true copy thereof enclosed in a

sealed envelope with postage thereon fully prepaid, addressed as indicated

on the service list below in the United States mail in Las Vegas, Nevada:

Frank M. Peck

HDSP Box 650

Indian Springs. NV 89070
Appellant, Pro Se I.F.P.

Professor Anne Traum
Chair of Pro Bono Committee
Appellate Sect. of State Bar of NV

UNLV William S. Boyd School of

Law

4505 S. Maryland Parkway
Box 451003

Las Vegas. Nevada 89154-1003

Jill M. Chase, Esq.

Dylan P. Todd, Esq.

McCormick. Barstow. Sheppard, Wayte
& Carruth, LLLP

8337 West Sunset Road, Ste. 350

[Las Vegas, Nevada 89113

Attorneys for Davis Zipf, M.D.

\/ﬂ'k_\!_l'l, WJJ/‘D

e
An Employe&wf Alverson. Taylor.
Mortensen & Sanders

NALS2 DIM grp\CLIENTS'22098 pleadings\ AppealiMotion for
Leave - Opp .docx
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Civil/Criminal Case Records Search Results

St Main Content Logoeut By Acenunt Search Benu New District Civd/Crnsmal Seaich Refine Search Porateny et oot il rasiinat et
Record Count: 8

Search By: Party Party Search Modo: Name Last Namo: Peck First Name: Frank All All_Sort By: Filed Date

Caso Number Cltatlon Number Style/Defendant Info Filed/Location TypeiStatus Charge(s)
A-13-677214-C Frank Peck, 02/25/2013 Other Civil Filing
Plaintiff(s) vs. Dwight Department 22 Closed
Nevin, Defendant(s)
A-14-697312-C Frank Peck, 03/07/2014 Other Civil Fillng
Plaintiff(s) vs. James Department 30 Closed
Cox, Defendant(s)
A-14-708447-C Frank Peck, 10/13/2014 Malpractice - Medical/Dental
Plaintiff(s) vs. Valley Department 10 Closed

Hospital Medical
Center, Defendant(s)

A-14-709080-C Frank Peck, 10/28/2014 Negligence - Other Negligence
Plaintiff(s) vs. Nevada Depariment 27 Closed
State of, Defendant(s)
-16-74 - Frank Peck, 09/22/2016 Other Civil Matters
Plaintlff(s) vs. Nevada Depariment 30 Open
State of, Defendant(s)
A-17-759971.-W Frank Peck, 08/16/2017 Writ of Habeas Corpus
Plaintifi(s) vs. Brian  Depariment 32 Open
Williams Warden
HOSP, Defendant(s)
-17- 4.-W Frank Peck, 12/08/2017 Wit of Habeas Corpus
Plaintiff(s) vs. Brian  Department 2 Open
Williams,
Defendant(s)
-18- - Frank Peck, 02/15/2018 Writ of Habeas Carpus
Plaintiff(s) vs. Brian  Department 1 Open
Willlams,
Defendant(s)

https:/iwww.clarkcountycourts.us/Anonymous/Search.aspx?1D=400
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[S! 16 78 of 7S rows are displayed Prewousl
Soorch Rosulls
a CasoNo, v Short Caption a FilodDate v a Cateory v o Type v 4 Subtypo w a Caso Status
Post- " Remittitur
60343 PECK(FRANK) 0212612012 Criminal Appeal  Lite Conviction/Proper  Issued/Case
V8. STATE
Person Closed
Notice in Licu of
PECK (FRANK)
Orniginal ~ Proper Person ‘At Remittitur
60040 VSST,AI?rIS)T CT. 0171372012 Praceeding Crminal Pettion lssued:Case
( Clesed
Notice in Lieu of
PITTMAN
| Oongnal . Proper Person Wit Remetitur
59775 tB!iiLé\RSK) VS. 1205201 Proceeding Crminal Petihon Issued/Casc
Closed
PECKVS Remittitur
59258 . 09/23/2011 Civil Appeal Genetal Praper Person Issued/Case
CROUSER a
osed
50014 ng? %2 \fgé 0811772011 Onginal Civit Mandamus/Prohibition ggfi:ﬁ'l‘:’mu )
ROO) Proceeding < Issued:Case
) Clesed
Post- Remittitue
57968 CSC'S(T(:TREANK) 03177201 Crnmunal Appeal  Life ConwictiorvProper Issued:Case
Person Closed
ggﬁ/KE':/EsM[()EL Remuithitur
54884 WEBS . 11/05/200¢ Civil Appeal General Other Issued:Case
COMMUNITIES Clased
Naotice in Lieu of
PECK (FRANK) .
Original . Proper Person Wt Renwtitur
54875 VS. BIST. CT 1110412609 Proceeding Caminal Petiion Issued/Case
{STATE) Closed
Remittitur
PECK (FRANK)
54168 VS, STATE 07:14/2008 Cnminal Appeal  Life Direct lcsls:szzyc:lse
Notice iy Lieu of
PECK (FRANK) Qriginal . Proper Person vWni Renuttitur
53947 VS. STATE 06/09/2008 Proceeding Cnminal Petition IssucdiCase
Closed
Pemitttur
53826 PECK (FRANK)  0c/19/2000 Crimingl Appeal  Other Other/Proper Person  IssuedCase
VS, STATE Closed
PECK (LARRY) Notice in Lieu of
VS.DIST.CT. X QOriginal ~ Proper Person Wit Remititur
53639 (WASHOE CO. 04/2012009 Proceeding Crminal Petition Issucy/Case
DA'S OFFICE} Closed
Hotice in Lieu of
PECK (FRANK) . Original ~ Proper Person 'Ant Remttitur
53403 VS STATE 03r11:2008 Proceeding Cnminal Petition IssuedCase
Closed
Remiltitur
BOYKIN VS ;
: P o/ Case
52261 BANNISTER 08/19/2008 Cuvil Appeal Family Law  Proper Person Iss?e Case
Cicsed
Renutlijur
51948 PECK (FRANK) 074012008 Cnminal Appeal  Other Other/Proper Petson Issued/Case
VS. STATE Closed
48694 RENOA&E 01:05/2007 Onginal Civil Mandamus/Prohiniticn  Natice in Lieu of
VS.DIST. CT Proceeding Remittitur
(HUYNH,)
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Issucd/Casc
Closed
DECKER VS. Notice in Lieu of
DISTRICT Qriginal . - Remititue
47874 COURT 0818/2006 Praceeding Civil Mandamus/Prohibition {ssuediCase
(ROBERTS) Clased
’ Notice 1 Laew of
PECK (LARRY) " 0
QOriginal A Proper Person ‘Ant Remitilur
46160 g(s).ubéiTRlCT 10/24/2005 Proceeding Snminal Pelition IssuediCase
Closed
g:igll:Eoggﬂs Rematur
43402 INS. CO. OF 06/04/2004 Civil Appeal General Other IssuediCase
e Closed
NEV.
Remiititur
42672 PECK (FRANK) 0142012004 Criminal Appeal Life Post-Conviction IssuediCase
VS. STATE Closed
PECK (LARRY) Remittitur
41904 0B/12/,2003 Crimingl Appeal Life Direct Issued/Case
VS. STATE P
losed
PECKVYS. US.
Dispasition
38574 BANK OF 12/24:2001 Civil Appeal General Qther
NEVADA FilediCase Closed
Pemitutur
38635 PECK (FRANK) 445712001 Criminal Appeal  Lile Post-Conviction tssuediCase
VS. STATE
Closed
fBAAr\IILTEI\(tJNY) Remittiture
38018 VS, SGT 0611212001 Civil Appeat Family Law  Propet Person 1ssucd/Case
BOOK Closed
DUEF VS Remittilur
35626 PECK ) 021172000 Civil Appeal Family Law  Propeor Porson IssuediCase
Closed
Remttitur
34929 GREENE VS, 10051699 Civil Appeal Family Law  Proper Perscn Issued:Case
NICKEL
Closed
- SPECKERT o Disposition
33737 VS. CEUSAC 02/1011999 Civil Appeal General Olher Fded/Cast: Closed
Rematiitur
32031 PECK (FRANK)  g4/75/1908 Criminel Appeal  Life Direct Issued/Case
VS, STATE
Closed
PECKHAM Remitlitur
31670 {GARY) VS. 01/12/1998 Cnminal Appeal Life Direct Issued/Caso
STATE Closed

hitp:ticaselnfo.nvsupremecourt.us/public/case Search.do
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