IN THE SUPREME COURT OF THE STATE OF NEVADA

2
— 3 || LUIS PIMENTEL, No. 68710
4 Electronically Filed
- Appellant, Mar 28 2016 09:46 a.m.
-3 5 Tracie K. Lindeman
6 V. Clerk of Supreme Court
7 i THE STATE OF NEVADA,
8 Respondent.
9 ' |
{0 APPELLANT’S APPENDIX VOLUME XIII PAGES 3001-3167
"Il PHILIP 1. KOHN STEVE WOLFSON
12 || Clark County Public Defender Clark County District Attorney
309 South Third Street 200 Lewis Avenue, 3" Floor
13 |l Las Vegas, Nevada 89155-2610 Las Vegas, Nevada 89155
14 || Attorney for Appellant ADAM LAXALT
Attorney General
15 100 North Carson Street
Carson City, Nevada 89701-4717
16 (702) 687-3538 _
17 Counsel for Respondent
' 18
j 19
| 20
21
22
23
24
| 25
26
27
28

Docket 68710 Document 2016-09601




= | INDEX
LUIS PIMENTEL
. 2 Case No. 68710
o _ PAGE NO.
T 3 || Amended Information filed 05/04/2015 .. ciiieeiiieeireeierrre st sea s 783-784
] 4 || Amended Motion to Suppress Defendant’s Statement ﬁled 09/12/2014 ..o, 649-685
; 5 Amended Third Supplemental Notice of Expert Witnesses filed 10/02/2014 ................. 726-728
_ 6 || Criminal Complaint filed 12/24/2013......coivviiivirnrin i 0,001
7 ||Defendant’s Amended Notice of Expert Witnesses, Pursuant to NRS 174.234(2) filed
TO/0L72014 ..ot erea e e e asa e a s e asasesrese s s sean g st nacsmesanesannasasreasens 723-725
8 \
Defendant’s Notice of Expert Witnesses, Pursuant to NRS 174.234(2) filed 08/25/2014.............
2 | EROTOTTo C TSP PP U OO PO S TOO U TE ORI OR TR OPTOUOTPORPPIN 488-500
10 || Defendant’s Notice of Witnesses, Pursuant to NRS 174.234 filed 05/01/2014............... 774-775
11 |l Defendant’s Opposition to Amend Information filed 10/15/2014 ......coooriinrnnnnnnn. 737-742
12 || Defendant’s Opposition to Motion to Compel Psychiatric Evaluation and Motion in Limine filed
0971872014 ..o reresae e Heseionnrreseseerenesnesnesrestee s nrneresrerenReabe e eaneats 716-722
13
Defendant’s Proposed Jury Instructions Not Used at Trial filed 05/27/2015................... 792-800
14 '
Defendant’s Supplemental Notice of Witnesses, Pursuant to NRS 174.234 filed 05/04/2015......
15 [] veervemer it s s et e s e e et s s e s b et e s e e 776-777
j 16 || District Court Minutes from 03/06/2014 through 07/17/2015 .o e 346-892
17 ||Ex Parte Order for Expedited Transcript filed 05/12/2015 .c.cvivevvvvcreeieeirrcrcrsescesee e 787
18 ||Ex Parte Order for Transcript filed O8/19/20 14 oot teees e eees e ereemessssssseesessasssssseneens 444
19 ||Ex Parte Order for Transport filed 08/11/2014 ..o e e 442-443
20 |jInformation filed 02/28/2014........oo v rrcesres i eertrasas et asst s e ssnr s srnesenessaneesas 184-186
21 || Instructions to the Jury filed 05/27/2015 ..ot e 801-837
22 || Judgment of Conviction filed 08/07/2015....ccooeeiniiiei et 840-841
23 Justice_Couﬁ Minutes from 12/26/2013 through 02/26/2014 ............ reeeriere e 002-009
24 || Motion in Limine to Exlude Evidence of Illegal Narcotics and Stolen Firearm filed 08/26/2014
.......................................................................................................................................... 506-511
25 _
Motion in Limine to Prohibit Reference(s) to the Decedent as a ‘Victim’ filed 08/26/2014..........
7 | OSSO T RSO STP TR TORTORTROOPPRO 512-517
; 27 ||Motion in Limine to Prohibit Reference(s) to the Trial Phase of the Upcoming Proceedings as
: the ‘Guilt Phase’ filed 08/26/2014......ccvvrireinirrircinrere et ras e sesesen e nsnes 501-505
: 28 ||/ :




% 1 |{ Motion to Compel Production of Discovery filed 07/30/2014........oonvciiisincienee 399421

2 Motionto-ExecludeJail-Callsfiled 082820 s 521-604

o 3 Motion to Suppress Defendant’s Statement filed 09/08/2014.........ccovvviveecrorrenseeeennn. 625-639

4 || Motion to Withdraw as Attorney of Record filed 07/15/2014 ....ccovvvviirinnininininnnninns 376-381

é 5 || Notice ol Appeal filed 08/25/2015 ..ot e 842-845

_ 6 || Notice of Expert Witnesses filed 08/20/2074......coorvoiveeeiiiiinirresieresneneesnsresssssesns 445-465
7 ||Notice of Motion and Motion for Psychological Evaluation and Motion in Limine filed

0971072014 oot s e 640-648

8 Notice of Motion and Motion to Amend Information filed 10/04/2014 ..........cccoornvrinn 729-736

’ Notice of Witnesses filed 08/25/2014 ....covvcvviiniiieiee e 471-475

0 Order fIled 07/16/2014 ...ooiiverinreiniieeiesiienes s eses e vessns st ssssssss s esbsns bt en et e assserensens 384-385

! Order filed 04/28/2015 ........ OSSR 747-749

12 Order Denying Defendant’s Petition for Writ of Habeas Corpus filed 08/27/2014.......... 518-520
E 'Order Granting the State’s Motion to Amend Information; Granting the State’s Motion to
14 || Compel Psychological Evaluation; and Denylng the State’s Motion in Limine Without Prejudice

THled 05/07/2015 ittt s sr s s es st bbb st e sssn e rnenen 785-786

: P Order Shortening Time filed 07/ 15/20141' ......................................................................... 382-383

| 16 Petition for Writ of Habeas Corpus filed 07/09/2014........ccovveiimrereictrreree e scee e 187-375

v Plaintiff’s Proposed Jury Instructions Not Used at Trial filed 05/27/2015 ............... s 790-791

¥ Reply in Support of Petition of Writ of Habeas Corpus filed 08/06/2014 ....................... 422-425

) v Reporter’s Transcript.of Preliminary Hearing heard 02/26/2014.....cccceivvvvcierieeceeens 012-183

2 Request .to File Affidavit Utider Seal filed 08/07/2014 ....oovvvovrveerverreeeseeeseeeeeeseseeeessessesesessensnns 426

2 Request to File Order for Tfansport Under Seal filed 08/08/2014 .......cccvvvevecvvcnrreriieeenn 441

% || Return to Wit of Habeas Corpus filed 07/25/2014..ccrvsesvssvsrseesesen 388-398

{ ;31 Second Supplemental Nofice of Eiper’c Witnesses filed 08/25/2014 ....cvvvcvrricnninne 476-487

Second Supplemental Notice of Witnesses filed 05/04/2015.......cccooriieirnriinncinvinenn, 778-782
-z State’s-Opposition to Defendant’s Motion in Limine to Exclude Evidence of Illegal Narcoticy

f 26 ||and Stolen Firearm filed 09/04/2014 ......coermiiiiieiiierenree e s b 615-619
27 || State’s' Opposition to Defendant’s Motion in Limine to Preclude Use of the Term “Victim” for

J - 2’1/6 Decedent filed 09/04/2014..... ........... e e 610-614




1 || State’s Opposition to Defendant’s Motion in Limine to Prohibit Reference to the Trial Phase as
the Guilt Phase filed 09/04/2014 ......ccoericiiniier e et seseee 620-624
1
State’s Opposition to Defendant’s Motion to Exclude Jail Calls filed 09/04/2014.......... 605-609
] 3. '

3 , State’s Opposition to Defendant’s Motion to Suppress His Statement filed 09/18/2014 ..............
- G || et et ae s e e Rt et e e e e een e en et saenren 702-715
é 5 State s Reply to Defendant s Opposition to State’s Motion to Amend Information filed '

TO/17720T4 oottt s ba e eb e ot ee e ee et ame s et 743-746

. 6

State’s Reponse to Defendant’s Mot10n to Compel Production of Discovery filed 08/07/2014 .,
T ] it s et e et et e e e a b b e e e Rt Re b R nen s 427-440
8 Stipulation and Order Waiving Separ‘ate Penalty Hearing filed 05/27/2015......ccoom...... T88-789
9 || Substitution of Attorneys filed 12/27/2014 ..ot e 010-011
10 || Supplemental Notice of Expert Witnesses filed 08/22/2014 . ......ovvoveeeeevooeoreeesresrerennn. 466-470
11 || Supplemental Notice of Expert Witnesses filed 04/30/2015.....cooveininiineniinciineenee 750-773
12 Supplemental Notice of Witnesses filed 09/17/2014 ....cccooevvererereerreeeeeeniverenerssnerenns 686-690
13 || Third Supplemental Notice of Expert Witnesses filed 09/17/2014........cccecevivvivvrinnnas 691-701
14 || Verdict filed 05/27/2015 ..ottt ettt 838-839
15 jf Writ of Habeas Corpus filed 07/18/2014.......ccovevireniccirinrcecrenne TR 386-387
16
17
TRANSCRIPTS
18
Recorder’s Transcript

: 19 || Jury Trial-—Day One

' Date of Hrg: 05/11/2015....ocnreeieeeerees et bt te e r e s e e v aesne s b eben b eae ot 1079-1204

20 :

Recorder’s Transcript

21 || Jury Trial—Day Two ‘

Date of Hrg: 05/12/2015 .o 1205-1544

i 22

; Recorder’s Transcript

| 23 || Jury Trial—Day Three ,

Date of Hrg: 05/13/2015 oo strr s s 1545-1689

1] 24 ' ‘

| Recorder’s Transcript

; 25 || Jury Trial—Day Four

Date of Hrg: 05/14/72015 i iviieiiecer e csn e st eebe e snenneneas 1670-1944
26

Recorder’s Transcript
27 ||Jury Trial—Day Five

Date of Hrg: 05/15/2015 ..ot et e e srese s nenens 1945-2174
28 ||/

iii




= | || Recorder’s Transcript
Jury Trial—Day Six .
— 2 Pateof Hrg: 05820 5 e e e e 2175-2338
o 3 || Recorder’s Transcript
Jury Trial—Day Seven
— 4 || Date of Hrg: 05/19/2015coviiiiiniirinisinis s ssssenns 2339-2596
= 5 || Recorder’s Transcript
R Jury Trial—Day Eight :
] 6 || Date of Hrg: 05/20/2015 ...ov it sresese s ssae s e nasa e rrsanasenes - 2597-2795
7 || Recorder’s Transcript
Jury Trial-—Day Nine _ :
8 || Date of Hrg: 05/21/2015 ittt et srene e s s snas st 2796-3012
9 ||Recorder’s Transcript ’
Jury Trial—Day Ten
10 || Date of Hrg: 0572272015 oiviviiiiiiniiciiniveeneeeeneeines s iosaesiessssssntsrsssesasnssessasssssens 3013-3037
11 ||Recorder’s Transcript
Jury Trial—Day Eleven
12 || Date of Hrg: 05/26/2015 . ccoimviieee e res e 3038-3139
13 || Recorder’s Transcript |
Jury Trial-—Day Twelve
14 || Date of Hrg: O5/27/2015 oot s s e e ... 3140-3156
15 ||Recorder’s Rough Draft Transcript, |
Calendar Call/ All Pending Motions _
16 || Date of Hrg: 09/08/20 14 .....coviiiieiireeiriieee ettt rase bbb enne 944-950
17 ||Recorder’s Rough Draft Transcript,
Calendar Call/ All Pending Motions
18 [|Date of Hrg: 09/22/2014......ccmveirieeeiieieeesnrcssins i ssne e sassassassaees iees o seesanssmns 951-955
19 ||Recorder’s Rough Draft Transcript,
Calendar Call/ All Pending Motions _
20 ||Date of Hrg: 09/24/2014 ....ccooviiiieeiirecinrce s 956-964
21 ||Recorder’s Rough Draft Transcript, _
Defendant’s Motion for Petition of Habeas Corpus; Defendant’s Motion to Withdraw as
22 || Attorney of Record ‘ _ _
Date 0F Hrg: 07/28/2014 ..ooviririeieeient et sneee ettty e s s srens 912-914
23 :
Recorder’s Rough Draft Transcript,
24 ||Defendant’s Motion to Withdraw at Attorney of Record
Date 0f Hrg: 07/217/20T4 c..eooviiieiiiin ettt e ensnesa st snetsarerss s ansssvssserasnaenses 909-911
; 25 : ' : '
Recorder’s Rough Draft Transcript,
: 26 |]Status Check: Trial Setting
: Date of Hrg: 05/07/2014 ..o et s 906-508.
: 27
/]
4 28




= 1 ||Recorder’s Rough Draft Transcript of Proceedings,
J ackson v. Denno Hearing; Status Check: Expert Notices; Reset Motion & Reset Trial
3 2 JJCllC Uflllé 10!’07!’2014 ................................................................................................. 965'1055
~ 3 i Recorder’s Transcript,
Calendar Call .
= 4 || Date of Hrg: 05/04/2015.....ccomrriniiiir, e 1070-1078
= 5 ||Recorder’s Transcript,
Sentencing: Count 1...Not Guilty Count 2
] 6 ([Date of Hrg: O7/17/2015 . oot nee e s e 3157-3167
7 ||Recorder’s Transcript,
Status Check: Reset Trial; Plaintiff’s Motion to Amend Information; State’s Motion for
§ || Psychological Evaluation and Motion in Limine
Date of Hrg: 10/22/2014...ooireveiieireniinnvciieneeinsnscnsieronssiossssasassessssassassssss srosssnesnans 1056-1069
9
Recorder’s Transcript of Hearing,
10 || Arraignment Continued
Date of Hrg: 04710/2014 ...ttt et 897-899
11 :
Recorder’s Transcript of Hearing,
12 | Arraignment Continued '
Date of Hrg: 04/24/2014......covviiiicicrs e v e 900-902
13
Recorder’s Transcript of Hearing,
14 || Arraignment Continued
Date of Hrg: 05/01/2014 ..o i seceere it vesstnsseon s onesrasesesessnensesens 903-905
15
Recorder’s Transcript of Hearing,
16 ||Initial Arraignment :
Date of Hrg: 03/27/2014.....covvvviveiinen, et POV TTRUSOPPPOPO 893-896
17 : '
Recorder’s Transcript of Proceedings,
18 ||Defendant’s Motion to Withdraw as Counsel; Defendant’s Motion to Compel Production of
Discovery; Status Check; Reset Writ
19 || Date of Hrg: 08/11/2014 . .c.oiiiiiie et sres st sae s s e 915-943
20
21
22
23
24
25
26
27
28




1 BY MR, BATEMAN:
- 2 " Q — 127.  Is this the pill bottle that was - the
= 3 |} methamphetamine was found in? |
i; 4 A Can you lower it down just a little? There's two of
— 5 || them. Yes, that's the one-where the methamphetamine was
a 6 found.
7 Q And the lavel outside of the pill bottle was whose
g8 @} name? |
9 A Mr., Pimentel's.
10 O Thank you. 128, is this the contents of the pill
11 || botties |
12 | A Yes, it is.
13 Q  All right. And more closely up 129, is that the
14 || baggie that was in the pill bottle?
15 ‘A Yes, it is. |
16 Q And what was that —— that was the methamphetamine?
17 A Yes. | |
lBV Q Okay. And in what form is that methamphetamine?
19 A Crystal meth. |
20 0 You have a background in I think you testified as a
21 detective-in narcotics? |
22 A Yes, I do. |
23 Q Okéy. " And you referred also to some paraphernalia,
.24 140, what do we see in 1407
25 | A There you're locking at a — in the center of all
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ﬁ% 1 those'burnérs is a small digital scale. In front of it on the
- 2 || side, there's some small baggies. The baggies I referred to;
E '3 .Q Closer—up vérsion, 150; is that correct?
. 4 A Yes.
N 5 Q And the scale and the baggies are for what?
R 6 A You see those where methamphetamine-dealers use
T || those to weigh out their prodﬁct and then package it for sale.
B 0 Bnd Exhibit No. 130; is that a close-up of the
Y baggies?'
10 A Yes, that is.
11 0 Ckay. And the —— these — appears that there's two
12 sets of baggies; is that correct?
13 A Tt's hard for me to see from that photo, but ves.
.14 MR, BATEMAN: May I appfoach the witness real quick?
15 THE COURT: Yes.
16 | BY MR. PaTEMAN:
17 Q- Showing you 130. 1Is there two different sets of
18 || baggies?
19 A Yes. )
20 Q Ckay. And cne of them have — have what type of
21 |} plicture on them? |
22 A One looks iike a cougar, the other looks like an icé
23 cream cone.
24 Q Okay. You said these are — are commonly used,
25 | these types of baggies, this size, for sale of

UNCERTIFIED ROUGH DRAFT
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H

1 || methamphetamine?
e
- 3 Q  And this search warrant was executed when?
3 4 A On the Zénd of December .
— 5 Q So sometime after the shooting, but on the same day?
7 6 A Yes. Just several hours that morning.
7 Q That was part of the —— overall investigation that
8 || vou conducted; is that correct?
9 A Yes.
10 Q Ckay. And those items were impounded and ultimately
11 |f taken to the evidence vault?
12 A Yes,
13 ) Okay.
14 MR. BATEMAN: 1I'll pass the witness, Your Honor.
15 THE COURT: All right. Cross? |
ﬁ 16 MS. LEMCKE: No cross, Your Honor.
| 17 THE COURT: May this witness be excused?
f 18. MR. BATEMAN: Yes, -Your Honor,
19 THE COURT: Thank you very much for your testimeony.
20 MR. BATEMAN: May I agpproach your clerk just tq give
21 || these photoes béck? | |
22 THE COURT: Yes.
23 MR, BATEMAN: Thank vyou.
24 THE COURT: Do you have any further witnesses?
25 MR, BATEMAN: We do not, Your Honor.

UNCERTIFIED ROUGH DRAFT
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—

THE COURT: So the State's resting its rebuttal

10

11

12

13

14

15
16
17
18
19
20
21
22
23
24

25

casea?

" MR. BATEMAN: It is.

THE COURT: Okay. Counsel, approach for scheduling.

(Off-record bench conference,)

TEE COURT: All right. Ladies and gentlemen, we're
just -trying to figure out whether to have you come back
tomorrow or to give you a long weekend, because we are — we
are not probably — you're probably not going to be done by
tomorrow. And so we've opted to give you a four-day weekend.
Because I know you're tired.

And so, ladies and gentlemen, over this extended
recess, of course, as usual, you are nct to discuss the case
or converse among yourselves with anYone else on aey subject
connected with the trial or to read, watch, or listen to any
report of or commentary on the trial by any person connected
with the trial or by any medium of information, including,
without limitation, newspaper, television, radio, or Internet,
and you're not to form or express an opinion on any subject '
connected with this case until it's finally submitted to you.

And I want you here on Tuesday at 10:00. That way
you don't get caught in the rush hour traffic. So I'll see
you on Tuesday. And have a wonderful weekend.

(Jury recessed at 4:23 p.m.)

THE COURT: All right. The record will reflect the

UNCERTIFIED ROUGH DRAE'T
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I

jury has departed the courtroom. Are there any matters we

1
B 2 || wvant to make a record of concerning any bench conferences that
] 3 you wish to —
;ﬁ 4 MR. SLIFE: No, Your Honor.
B 5 MS, LEMCKE: Oh, yeah.
6 THE CLERK: I have something real quick. Mr.
7 Bateman, did you have more exhibits?
g MR. BATEﬂﬂQQ: No.
9 THE CLERK: Then I —
10 MR, BATEMAN: What are you missing?
11 THE CLERK: I misnumbered them. So they probably
12 || will go to 146, not 156.
13 MR. BATEMAN: That's fine.
: 14 THE COURT: All right. So it'll be —
E 15 THE CLERK: Or 140 —
% 16 THE COURT: -—— 124 to 1407
l 17 THE CLERK: Once)I'm — once I get it straightened
i 18 out, T'll — I'll let them know the bottom line.
| 19 THE COURT: Okay. |
20 THE CLERK: I think...
? 21 THE COURT: All right. Ms. Lemcke?
g 22 MS. LEMCKE: Your Honor, just with respect to Ms.
; 23 Salazar's testimony, we objected to her being called as a.
% 24 || rebuttal witness. Two things. One is some of the —— the F-U
25 || Bobby comments that came out in the State's case in chief,

UNCERTIFIED ROUGH DRAFT
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_Amaﬁda testified to the contrary. So it's not rebuttal if.

1
;: 2 they already put it in. That's No. 1.
. 3 Ahd No. 2 is with respect to the, you know, if Robby
éé 4 | -— or if Lorenzo doesn't take care of BRobby, my uncle will,
ji 5 it's our position that No. 1, that it is a ccllateral matter
6 that to the extent that the State wants to bring that in as a
7 || prior inconsistent statement after they asked Amanda about
8 that, it is collateral because there was no showing that Mr.
9 Pimentel was in on —- or was aware of Amanda's thoughts in
10 that regard or was in on some grand scheme or plan to get
11 Bobby .
12 - And so it was of limited relevance — well, it was
13 |} irrelevant, and it certainly was collateral to the issues in
14 .this case aﬁd to that end, even if it-was a prior inconsistent
15 statement, they couldn't have proven it up by extrinsic
16 evidence. So on those bases, we objécted.
17 MS. DiGIACOMO:. Your Honor, during our case in
18 [} chief, the witness did get out the fuck Bobby ccomment, and
19 ther when I tried to correct — and they didn't object to that
: 20 as hearsay. And then When T tried to use her statement to get .
% 21 | out the — what she had told the police, they objected to
% 22 || hearsay, I wasn't allowed to do it.
2 23 I did ask — what I asked Shannon, I did ask Amanda,
| 24 and she denied —— she denied saying that comment. She denied
25

saying that 1f Lorenzc doesn't get Bobby tonight, then my
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uncle will tomorrow.. And I can't remember what the third

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

thing I — I asked her was. But she denied that, as well.

All of those are important and they'fe prior
inconsistent statements, they are not collateral evidence, and
you've mentioned before that we should have been bringing
Motions in Limine. That comment about if Lorenzo doesn't get
Bobby tonight, my uncle will tomcorrow, has been in the

recorded statement that the defense has had for probably close

to a year and a half now.

And it is relevant, because it's what's going on at
that time. We established with Amanda that she picks Lorenzo
over her -— over Bobby, the guy she'd only known for a couple
days she picks over her friend, her best friend that she said
she was inseparable to for five years. So if there’s an
insinuation that possibly Amanda and Lorenzo had talked about
ﬁhat course of action they were going to take tonight, that's
what it —- it infers. And there's evidence to support it. .So
it's not collateral evidence.

- THE COURT: All right, Well, I —— I would agree ——
well, first of ali, it is —— it was an inconsistent statement
that had been asked to Amanda when she was on the stand in the
defense's case. She denied making the statement. Believe it
is relevant. There was testimony in the case in chief by the
State that there had been whispering by — between Amanda and

the defendant in the back seat while they were driving to the
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Siegel Suites: Both of them denied that. Both the defendant

1
:: 2 Y in his testimony and Amanda, both Witneéses being in the —-
3 the defense case.
; 4 And s0 the State's also charged this — State’s
j- 5 J| charged this as open murder. And if they want to argue that
6 there was premeditation, then it goes to, théoretically that,
7 || whether or not, you know, it — the jury believes it 15 up tb
5 the jury. -But I think that —- that potentially goes to that.
9 It also goes to the credibility of Amanda and the defgndant.
10 So for those reasons I allowed it in. |
11 and, you know, the issue about it being collateral
12 and extrinsic evidence, I think you}re maybe thinking about
13 the rules concerning character evidence and opinion testimony
14 regarding witnesses.l &nd then yes, you cannot bring in
1 15 extrinsic evidence to impeaéh a witness regardirg opinion
j 16 testimony, you know. But this is not -- this was not opinion
| 17 téstimony. fhere was never any opinion teétimony. This
18 wasn't extrinsic evidence. So that's why I denied your
| 19 | objection.
? 20 You'd also asked for recess, you could go look it up
i 21 §} in the -— the statutes. I gave you my statute book. I think
% 22 actually the sections you'ré thinking of are prébably in
| 23 Wl Chapter 48. I have Volume 4 here on my bench, which starts
24 with Chapter 49, which is privilege and the character evidence
25 |l is in another -—— fhe other section. I bélieve it's 48.
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S0 anyway, the time to be remenbering the rules of

10

11

12
13

14
15
16

17

18
19

20
21
22
23
24

25

I

evidence are not —— it's not — vou know, you don't get to
research rules of evidence when we're in the midst of tfiai
and it just had come in off a 20-minute recess. So that's why
I did not allow you to have another recess.

T think that covers it.

MS. LEMCKE: And I justrmake -~ just want to make
the record that to the extent tﬁat-we're not allowed time -

to have time. I — I didn't know that — and we had had a

ﬁprior recess, I didn't know that the full extent of her

testimony ﬁecessarily before the recess to have thought to go
research it. 3o that;s why 1 asked for the additional time.

THE COURT: I understand. Trial counsel's expeﬁted
to know the rules'of evidence, however,

All right. Thank you. How.abéut Jury instructions
settling tomorrow morning. Can you meet with me?

MR. BATEMAN: Absolutely.

MS. LEMCKE: Uh-huh.

TEE COURT: 2All1 right. ‘What time is good vis-a-vis
any children responsibilities? |

MS. DiGIACOMC: Well, I can get here by 9:00.

THE COURT: Okay. |

MS. DiGIACOMO: Because I have to take my kids to
sdhool in the mcrﬁihg.

MS. LEMCKE: And I have to take my daughter — yeah,

UNCERTIFIED ROUGH DRAFT
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1 || same with me, Your Honor. I have to drop her off by 8:15
Z tomorrow, so I can e here by 9:00.
E 3 THE COURT: Okay. I'll see you at 9:00.
;: 4 MS. DiGIACOMO: We're not leaving.
— 5 THE COURT: Ckay. You can — well,
i 6 MS. DiGIACOMO: Do you want to just do it here?
7 MS. LEMCKE: Yeah, let's do it now.
8 MS. DiGIACOMO: Okay. .
9. THE COURT: Well, you can only stay here how long,
10 | Marshal? How long —
11 - MS. DiGIACCMO: You know what, let's -just go down
12 ff the [indiscernible].
13 MR. BATEMAN: Well [indiscernible].
14 MS, LEMCKE: Yeah, that's fine.
! 15 MS. DiGIACOMO: Go down to [indiscernible].
; 16 THE COURT: It's — vou really can't stay here paét
17 || 5:00.
; 18 MS. LEMCKE: Well, how about the conference room
| 19 right down here?
j 20 MS. DiGIACOMO: Well, he has to lock everything up.
21 || But our conference room, we -— we can go stay in there.
22 MS. LEMCKE: Oh. Okay.
- 23 MS. DiGIACOMO: Yeah, we've got ore on the third
24 floor.
25 MS. LEMCKE: Okay.
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THE. CLERK:

Those exhibits ended up being to 137.

o

10
11

12

13

14
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25

just jumped a whole 10 whatever.

THE COURT:
THE CLERK:
THE COURT:

Detective Williams,
THE CLERK:
THE CQURT:
MR, BATEMAN:

THE COURT:

Ckay. 124 to —
137.

Okay. And those were admitted with

Yes.
All right. Thank you.
Thank you.

Qff the record.

(Court recessed for the evening at 4:32 p.m.)
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1AS VEGAS, NEVADA, FRIDAY, MAY 22, 2015, 11:23 A.M.

1
2 * % % %k *
3 .(Outside the presence of the jury.)
éé 4 MS. LEMCKE: Ts this the complete set with the
: 5 inserted? =
6 THE COURT: All right. We are on the record in Case
7 || No. 14296234, State of Nevada vs. Luis Pimentel. Defendant
8 || is not present. And are you awaiting his presence for purpése
9 of just putting on the record the instructions to_the jury?
10 MS. LEMCKE: Yes, Youf Honor.
11 THE COURT: All right. Thank you. And we are, of
12 course, outside'the presence of the jury. And both counsel
13 for defense are hete, both the prosecutors are here,. all
14 |} officers 6f the court. And are counsel familiar wiﬁh
15 Instructions numbered 1 through 37?7 Yes? |
16 MS. DiGIACCMO: Yes.
17 MR. BATEMAN: Yes, Your Honor.
18 MS. LEMCRE: Yes, Your Honor.
i9 THE COURT: Does the State object to giving of any
20 || of those instructions?
21 | MR. BATEMAN: No, Your Honor.
22 TEE COURT: Does the State have any additicnal
23 instructioﬁs to propose?
24 MR, PATEMAN: We Jjust have ﬁhe ~—— T think the only
25 I two that we had kind of proposed, Your Honor, was one that

UNCERTTFIED ROUGH DRAET
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addressed mental health and capacity as it relates to first,
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25

i

' packet that we're not objecting to, so I just want to make a

second, and manslaughter. Our proposal was to try to address

the PT3D issues that were brought up in this case and how they

might be utilized in argument. And our position was that they _

can only be utilized from first to seéond. And we're trying.
to clarify that they can't be utilized for'manslaughter.

I think the Court found our instruction to be a
little bit confusing. And so we did try to incorporate some

of those elements into other instructions that are in the

record of that.

THE COURT: Okay. But if you want to make a record
as to an additional instruction you want to propose, then you
need to tell me what exactly it is. We need to mark it.

MR. BATEMAN: Do you want me to mark that one that

-we. just had?

THE COURT: Yes.

MR. BATEMAN: Okay. May 1 approach?

THE CCOURT: Yes,

MR. BATEMAN: Want me to - are you going to mark
them as_Couft exhibits?

THE CLERK: She éigns them.

MR, BATEMAN: T Jjust want —— just to have that.

THE COURT: - Okay. So I'm —- this is the instruction

that read, "In the crime of first degree murder of which

UNCERTIFIED ROUGH DRAFT
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defendant'is accused in Count 1 of the information, a

10
12
1z
13

14

15

16

17
18
19
20
21

22

23

24

25

necessary element is the existence in the mind of defendant
the specific iﬁtent to wilfully, with premeditation and
deliberation,.kill. You may consider evidence of defendant's
mental condition as to whether at the time of the offense
defendant acted with the requisite intent to commit the crime
charged. You are not to consider whether the defendant had
the capacity to form such intent, only whether the defendant
had such intent in commission of the acts that constitute the
offense. | |

"The conclusion as to whether defendant acted with
sucﬁ intent is a question for the jury and you should |
disregafd any opinions as to whether defendant acted with or
such intent.or had the capacity to form that intent. You are
to decide whether defendant acted with such intent, evidence
of defendant's mental condition may'not be considered to
reduce murder tc manslaughter.”

And I'm not.gcing to give this instruction, because
I thought it was not only confusing, but in part, not an
accurate statement of the law. That obviously intent does
have a bearing‘of the different degrees of —— of murder in
this case with the exception of challenge to fight where the
only intent that's required_is intent to do the challenge.

MR, BATEMAN: We —— and we — |

THE COURT: And 80 ——

UNCERTIFIED ROUGH DRAFT
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- MR. BATEMAN: -—- we were just concerned, as we said

10

11
12
13
14
15
16
17
18
15
20

21

22

23
24

25

the other day, we weren't sure exactly how the PTSD was goling

to play in.

THE COURT: .Correct. And I think that we have now
through discussions and settling the instructions come up with
other instructions that do address that. But if you want to
offer this as — tc be given, i'll note that it's not being
given. |

MR. BATEMAN: Thank you, Your Honor.

THE COURT: So it'll be part of the record. Okay.
I'm gbing to sign it, I've noted of fered by State but not
given, and I'm signing it. All right. And it'll be filed.

And does the'defendaht object to giving of any of
the instructions 1 through 377

MS, LEMCKE: We do, Your Honor.

© THE COURT: Go ahead and tell me which ones.

MS. LEMCKE: Ckay. Let's — let's see here,
Instruction — on Instruction No.'8, the definition of
premeditation, it's our position — and I unde:staﬁd that this

definition is authorized by Nevada authority —— but it's our

iposition that the definition as currently constituted does not

adequately distinguish between first and second degree murder
to the extent that it'allows for premeditation to be formed as
quickly as successive thoughts of the mind, if there needs to

be somé other reflective process that occurs similar to what

UNCERTIFIED ROUGH DRAFT
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we now have in deliberation, such that there is a —— a clear
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distinction between first and second. -

S0 based on that; I would submit it, Your Honor.

THE COURT: ALl right. And the State's response?

MR. BATEMAN: We'll just —— I think the existing
case law, this tracks existing case law. _

THE COURT: Okay. And that was the reason I elected
te give Instruction No. 8.

Okay. And what's tﬁe next one you're objecting to?

MS. LEMCKE: Again, just for the record, on 11, you
know, going back to our Mandamus petition on the challenge to
fight language, Just again, for the record, it was our
position that challenge to fight is —— does not amount to
feleny murder as -—— is not one of the felonies that is
delineated in the felony murder component of the first‘degree
murder statute, And to that end, I just wanted to make sure
that the record was clear that we were waiving any prior
objections with respect to that liability theory.

So we would just object to the challenge to fight —-

THE COURT: All right. And — |

MS. LEMCKE: -— foundation and that —— be -- the
jury being instructed accordingly, I cguess. Does that makes
sense?

THE CQURT; Sure, And the Court's —— the reason the

Court's giving this is that it does accurately define the

UNCERTIFIED ROUGH DRAFT
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1 |} challenge to fight, which can be treated as first degree
] 2 || murder pursuant to NRS 200.450. It is its own-—— while it
- 3_ does certainly have the same components of the felony murder
;é 4 || rule in that, like the felony murder rule, malice is implied,
:_ 5 | by virtue of the challenge of the intent to challenge, and the
6 resulting death, it's not incorporated in the same statute.
7 It's a separate statute. But that doesn't mean that it is
8 | without merit. So it's still — I believe this is a proper
9 instruction and that's why I'm giving it.
10 What's your next one?
11 MS. LEMCKE: And, Your Honor, juSt — let me just
12 make the record clear, just so I don't get yelled at by our
13 appellate deputies, of which I was one not too long ago; And
14 ~-— and on Instruction No. 11, we also spégifically object to
15 the incorporation of that languége regarding that you just
16 mentioned that talks about the class of murder carrying with_
17 it conclusive evidence of premeditation, deliberation, and
18 || malice aforethought. We also specifically object to that
19 || language, as well as just the jury being instructed on
20 j| challenge to fight in and of itself. Because, again, as Your
21 Honor pointed out, that language does apply to the felonies
22 enumerated in the felony murder statute of which this simply
23 || is not one. I juSt wanted to make it clear that the —-
24 THE COURi:' okay.
23 MS. LEMCKE: ——‘objection encompasses that language,

UNCERTIFIED ROUGH DRAFT
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as well,
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THE COURT: A1l right. So that's fine that for —
further clarification on that. Just wanted to say that the
same —— the analysis that —— misplaced the case, but in the
Nay case —— here it is ¥¥_which is Nay vs. State, 123 Nev,
326, 167 P.3d, 430 (2007) case where they talk about the
raticnale kehind the félony murder rule and the legai fiction
invelving that rule, that the intent to commit the felony
supplies the malice for the murder.

I think the same ~- of course, the statute itself
defining murder and — which incorporates the felony murder
rule doesn't say any of that. That's a matter of common law.
And that is, I believe, the same analysis that you have to go
through when —— in analyzing the challenge to fight. That the
legislature decided that they were going to create a crime

where if a death arcse as a result of a challenge to fight,

‘either making the challenge or receiving the chalienge, or for

that matter, involving yourself as an agent of people who make
or receive a challenge to fight, and ultimately fhe fight
results in a death, that thé'people are involved — who are
involved will be guilty of first degree murder, and that they
did that specifically.

and so I think like the felony murder rule, like
similar statutes where they have expanded the — the felony

murder rule by statute, that the same analysis carries
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!through. And so that's just to further expand the Court's
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reasoning and so why I gave that instruction.

What's your next instruction? N-A-Y,

MS. LEMCKE: And then on No. 12, Your Honeor, and I
know that there is prevailing United States Supreme‘Court '
authority that authorizes an instruction that allows the jury
to return a ——”a verdict of first degree'murder, even though
there's no unanimity as to the liability theory, it's our
position that in the wake of more recent Supreme Court
jurisprudence that talks about —— that speaks to the nature of
the proof beyond a reasonable doubt requirement as to elements
of criminal offenses, that this — that there_shquld ke
unanimity as to any one liability theory before a -jury can
convict on a first degrée murder.

And so I would submit it on that.

THE COURT: Okay. And, of course, this is the — a
éorrect statemeht current law and so that the trial court
isn't —— does not feel at liberty to change that at this time.

What's your next one?' |

MS. LEMCKE: And then just on Jury Instruction No.
18, it just remove the definition of a deadly weapon from the
statute and to the extent that they have to find those
elements, it would — it was our positiph that they should
have been included. The statutory definition of deadly weapon

should have been included.
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And submit it on that. .
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THE COURT: Al right. Okay. So here's my
question, though. When we weré settling instructions, I asked
1f you wanted the elements of the crime of — or —— or the
definition, I should say, the Statutory definitioﬁ of deadly

weapon, I was fine with giving that. But T —— it didn't make

any sense to me to say you were instructed that a firearm is a

deadly weapon. And I believe the defense conceded that there
is no —— they have no dispute that a firearm is a deadly
weapon. If a firearm is a deadly weapon and we're going to
put language in that says, You're instructed that a firearm is
a deadly weapon, it seems superfluous to give the Jury the
definition of a deadly weapon.

MS. LEMCKE: Right. And —— and what I meant to say,
and maybe i did it very inartfully, is that I understand Your
Honor's point and I think the point is very well taken.
However, in a case as serious'as this, I don't want to do
anything that might be seen as removing the jury's
consideration of the elements as they are defined by statute.
So that was just the basis of my request, that it be left in,

That said, T — I certainly understand the point,
the Court’'s position. I'm not saying that I think it's
unreascnable. I just have to make my record.

THE COURT: But you concede that it — that a

firearm is a deadly weapon?

UNCERTIFTIED ROUGH DRAFT
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MS. LEMCKE: Well, yes, to the extent that it is

1
= 2 W defined by statute as such, yes.
] 3 THE COURT: All right. Next ong?
;Z 4 - MS, LEMCKE: And this one, again, we're objecting to
i_ > || challenge to fight —— that that liability theory should even
6 ' go to the jury. And then secondly, I object to the language
7 llthat tells them as a matter of law that self-defense is not
8 | available under that liability theory.
9 MR. BATEMAN: That was No, 197
1.0 THE COURT: Right.
11 MS. LEMCKE: Ch, I'm sorry, No. 19. Forgive me,
12 THE COURT: That was No. 19.
13 MS., LEMCKE: I said 18, I meant 19.
14 THE ‘COURT: Okay. And of course, you've already
15 || discussed the reasons for why I think that the statute is
16 || valid. But additionally, the —— the language of the right of
17 self-defense is not available to someone who engages in a
18 [} challenge to fight and a death results. There is case law
19 || that indicates that provisions of the statute in that regard
20 | could not be considered ambiguous with -— with respect to the
_21 unavailability of defense of self-defense on the facts of the
22 case.
23 So if, in fact, the jury does find first degree
24 || murder under the challenge to fight theory, assuming that the
25 || State proves beyond a.reasonablé dduht to the satisfaction of

UNCERTIFIED ROUGH DRAFT
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the jury, each of the elements of challenge to fight, then the
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self-defense is not a —— it is not a defense to that.

Those cases, Wilneth [phonetic] vs. State, 96 Nev.
403, also cited in Princess C. Induétries, Inc., vs State.
There's Carliéle vs. State, 98 Nev, 128, Sheriff wvs. Washoe
County vs. Martin —— Sheriff of Washoe County vs. Martin, 99
Nev. 336, Sheriff vs. Lugman, L-U-Q-M-A-N, 101 Nev. 149,
Sheriff vs. Vlasak, V-L-A-S-A-K, 111 Nev. 59, Williams vs.
State 118 Nev. At 536, and potentially alsco Gallegos vs.
State, 123 Nev. 289,

So that's why I'm giving that instruction. Wére-—f
was there any other case citations you wanted to —

MR. BATEMAN: No, I was‘mostly concerned with the
first one you stated, which you already stated for tﬁe record,
Your Honor. |

THE COURT: OCkay. All right.. Any others?

MS. LEMCKE: OCkay. No. 20. Again, and I understand
that this language is authorized by Runion vs. State.

Jowever, the last paragraph in particular, "An honest but
reasonable belief in the necessity for self-defense does not
negate malice and does not reduce the offense from murder to
manslaughter." I —— that is; No. 1, it's superfluous, and No.
2, I — I think it's -just flat wrong. They — it absolutely
could negate malice and reduce an offense from murder to

manslaughter if somebody honestly, genuinely believes that

UNCERTIFIED ROUGH DRAFT
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1 they are acting in the right, eveﬁ if, you know, 1t turns out
u 2 || that what they did did not legally amcunt to self-defense, it
. 3 certainly could negate malice and reduce an offense from
i: 4 | murder to manslaughter.
i_ 5 - So I understand again it's authorized by current
5 prevaiiing authority. I just —— it's out position that that's
7 | an inaccurate statement of the law.
B THE COURT: And, of course, the —— the difference is
9 )| the unreasonable language that —- so it's only if it's an
10 unreasonable belief using the reasonable person standard. So
11 that is the law as it's currently stated, so that's why I'm
12 giving it.
13 And next one?
14 'MS. LEMCKE: And then No. 21, I would object to this
15 original_—— ch, wait. Hang on, I want to make sure this isn't
16 || the standard -— this is the standard — okay.
17 Court's indulgence. Because I messed this up when
18 we were going through,
19 Yeah. 'Okay. So I see where I was with this last
20 ﬁime. So that last — the second sentence of this —— the
21 || stand your ground component of it, I don't have a problem with
22 it, It's just the — the preparatory languagé that talks
23 || about the right of self-defense is not generally available to
24 || an original aggressor. Generally available and original |
25 aggressor are kind of vague terms. And, you know, the right

UNCERTIFIED ROUGH DRAFT
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of self-defense is available if somébody —— 1f somebody were
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to attack an individual, regardless of how the attack started
through an exchange of words or whatever, and then somebody
has the right to defend themselves once they are confronted
with a, you know, a threat of serious bodily injury or death,

So this language, again, I know while authorized, I

think this comes out Runion, I -just don't think it is a

correct statement of what the law should be, you know, at
least in terms of that first sentence.
MS, DiGIACOMO: Your Honor, With regards to this,
I'11 make a record, her objection.to the original aggressor
language generally not being available, if you recall, there
was a middle paragraph that was deleted where it talked about
an original aggressor when that person could use self-defense,
and then another instruction that followed this that was taken
out. So she wanted that out. So for her to object tc this
laﬁguage that's still left in seems disingenuous.
| THE COURT: Okay. What was the language that was
taken out?
| MS. DiGIACOMO: It was the language that you found
that wasn't in Runion and it talked about the original
aggressor.
THE COURT: Right.
MS. DiGIACCMO: When they could get the

self-defense. I forgot the exact.
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THE COURT: Oh. Okay. So the language was, "The
original aggressor is only entitled to exercise self-defense
if he makes a good faith endeavor to decline any further
struggle before the mortal blow was given."

MS. DiGIACOMO: And then there's the —— the
instruction that came after, the — the next one we took out,
as well. The next-in-order.

THE COURT: Yeah. That's the one that said, "If a
persoﬁ kills ancther in self-defense, it must appear that the
danger was S0 urgent and pressing that in order to save his
own life or to prevent his reéeiving great bodily harm, the
killing of the other was absolutely necessary, and the person
killed was the assailant, or that the slayer had really and in
good faith endeavored to‘decline any further struggle before
the mortal blow was given." Those are both thése — okay.

Does —— would that change the defense argument? The

reason I did not give these was this —- the State couldn't

prove me — providé me with any authority as to where that
came from. And — |
| MS. DiGIACOMO: And it was owr position it wasn't
applicable to the facts here.
MS. LEMCKE: 1Is it — okay. Is this the one — so
this —— this stand your.ground originally had that language

that was in it — ckay. Then that's right. She's right.
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I'11 withdraw that, Your Honor.

LI

10

11
12

13

14

15

16

17
18
19
20
21
22
23

24

n
||

'THE COURT: Okay.

MS. LEMCKE: I just didn't — I had them confused.

I didn't realize that this wés.ﬁhe stand your ground one that
we took the language out of. Forgive me. That's — I'll just
withdraw it.

THE COURT:‘.All right. So you withdraw the
objection to 212

MS. LEMCKE: Yeah.

THE COURT: Okay. .

MS. LEMCKE: Yeah. Yeah, she — that's correct.

THE COURT: Okay. What's your next?

MS. LEMCKE: Again, just for the record, on 25, I
know that prevailing authority authorizes the flight
instfuction. It's our position that it unduly highlights one
component of all the evidentiary presentation to that. 2nd we
would object to it.

THE COURT: All right. And I think that the —— the
instruction does accurately state the law and_the fact that it
indicates whether or not eﬁidence of flight shows a
consciousness of guilt and the significance to be attached to
such ciréumstances or matters for your deliberation. 2And so
that then, basically, T think, ameliorates against any
unnecessary-—— unnecessary highlighting, makes it clear to the

Jury that it's just a fact that they can consider. So that's
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why I'm giving that one,
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What's next?

MS.

LEMCKE: T think that's it. I'm flipping

through, but I think that's it.

THE COURT: And does the defendant have additicnal

instructions,
MS.
MS.
MS,
MS,
THE
MS.

THE

any additional instructions?

DiGIACCMO: Oh, my gosh.

LEMCKE: Oh, my God, you guys, I'm scared.
DiGIACOMO: That's an earthquake.

LEMCKE: That's an earthquake. I'm scared.
MARSHAIL: It'srstill going right now,
LEMCKE: You guys, 1'm scared.

COURT: All right. We're on the 16th_floor. So

it's just probably ——

MS.

THE

MS,

LEMCKE: 5o we'll be on top cf everyone else.
COURT: No, it'll be swaying longer.
{(Pause in proceedings.)

LEMCKE: Yeah, the swaying motion was just —

and then all T kept thiﬁking about was how, you know, all of

the construction litigation.

MS.
THE

earthquake,

DiGIACOMO: Do we have to be here for this?

COURT: We're back on the record after a brief

So does the defendant have any additional

instructions to propose?

MS.

LEMCKE: Yes, Your Honor. Okay. Do you — did

UNCERTIFIED ROUGH DRAFT
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you number the additional bnes? I got élean copies of them,
2 but they're not numbered. Do you want to just —- |
3 THE COURT: No, I did not number them. But —
-3 4 - MS. LEMCKE: T mean, I can —- do you want me to
— > | argue them or do you want to just submit them? I mean, T
: 6 guess I need to say something?
1 THE COURT: I think we need to put on the record why
8 you want them ——
9 MS. LEMCKE: Okay. Can we go -— may I approach
10 and -——
11 THE CCURT: That won't take -— yeah.
12 (Pausé in proceedings.)
13 MS. LEMCKE: Ckay. Defense Proposed No. 1 is
14 Justifiable Homicide.as defined by statute. It's our position
15 that's a slightly separate concept from self-defense, even
16 though there is some incorporative language in there regardihg
17 self-defense. So‘to the extent that the statute avails him of
18 -— our client of the right to proffer this, Hicks vs.
19 || Oklahoma, which is a U.S. Supreme Court case, says that the
20 deprivation of any statutorily creative liberty interest
21 || amounts to due process violation.
22 So it's our position, one, we're entitled tc it by
23 | statute, and tﬁo, by not giving it, there's a due process
24 || violation that's occasioned.
25 THE COURT: Okay. And did the State want to have —

UNCERTIFIED ROUGH DRAFT
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= 1 - MS. DiGIACOMO: Your Honor, was that 12 — 1207

2 MS—EEMCKE—Yeah;—thists = there—Justifiable

ff 3 Homicide. It's a statutory definition,

4 MS. DiGIACOMO: And, Your Honor,_our —-— our issue —
— 5 issue with this is it's the no due duty of retreat when you're
3 : 6 in your dwelling. These facts don’t even apply here. Plus,

1 what, you know, does apply with regard to that has already

8 || been incorporated into Runion.

9 | THE COURT: In the Runion instructions that haﬁe

10 been given, ves.

11 . M3. DiGIACOMO: That —— that are in your packet.

12 THE COURT: Yes. Correct. Okay. All right.

13 M3, DiGIACOMO: And then ——

14 THE COURT: And that's why the Court didn't give it. \
15 MS. LEMCKE:V Same argument with respect to Defense

16 || Proposed No. 2.

17 THE COURT: Ckay. And that same reasoning for ——
18 MR. BATEMAN: Yes.
19 " MS. DiGIACOMO: Yes, on 160. Yeah.
20 | TEE COURT: Correct.
21 “ ' Mé. DiGIACOMO: Yeah. Because it's already —-
22 THE CCURT: 1It's got —
23 - M3. DiGIACOMO: —— been incorporated.
24 THE COURT: That's a statutory definition, as well.
| 25 |WAnd it's incorporated in the Runion.
UNCERTIFIED ROUGH DRAFT
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MS. LEMCKE: And same argument as No. 3.

1
B 2 MS. DiGIACOMO: Yeah, right.
3 MS. LEMCKE: That's'statutory.
— 4 - MS. DiGIACOMO: Right.
:_ 5 MS. LEMCKE: That's —— that's one sométhing — 1
6 || don't — I don't have my copies.
7 MS. DiGIACOMO: Actually, No. 3 is -- it's based on
8 | — T think this is 150, it's "All other instances which stand
e upon the same footing of reason and justice as those
10 || enumerated shall be considered justifiable or excusable
11 || homicide.™ And we objected .to that, because they've already
12 || been instructed as to what's relevant here.
13 THE COURT: Right.
14 - MS. DiGIACCMO: And we don't have excusable homicide
15 in this case. We just have the justify with the self-defense
16 || hit. |
17 THE COURT: Yes. And, well — and additionally, the
18 | — the Supreﬁe Court has said time and again that it's up to
19 tﬁalcmmu;UDmﬁejmw:mmxmkaSUEtamadﬁ&:&ﬁxmt
20 confusing. And just giving the statutory definition,
21 especially when the language of the statute is very
22 || antiquated, can be that confusing and not helpful. And so
23 || that statute —— that instruction wasn't given_for that reason,
24 | either. |
25 MS. LEMCKE: And then skipping to — I would ask
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‘Your Honor to skip to Defense Proposed 6 and 7, because they
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pertain to the proceeding instructions, Defense Proposed
Exhibit 6 says, "You are instructed thét assault with a deadly
weapon, battery with use‘of a deadly weapon, battery
substantial, and attempt murder and murder are all felonies."

The reason we put that in there is because, you know, the

statutory language of one cther proceeding that we offered

references, you have the right to, you know —— you know,
attack your assailant, basically, 1if they're trving to
perpetrate a felony on you; |

So this was just to delineate what felonies might
apply in that situation. So that's what this was.

MS. DiGIACOMO: Yeah. And.for the record, that goes
back to Defense Proposed Exhibit No. 1, which is the no due
duty —

MS. LEMCKE: Correct.

MS., DiGIACOMO: —— in your habitat — ih your
dwelling. |

THE COURT: Coirect. And that's why it wasn't
given. .Because we weren't giving ——

MS, LEMCKE: Let me just méke sure ——

THE COURT: —- the other instruction, either.

MS. LEMCKE: Okay. And then there was. one more that

related to that. Oh, yeah, and then defense Proposed No. 7,

this is again the one that — this is articulating the State's

UNCERTIFIED RCUGH DRAFT
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ﬂ burden to disprove self-defense beyond a reasonable doubt. I

1
Z I had added that sélf—defense or justifiable homicide to. the

= 3 || extent that the justifiable homicide instructions had been

- 3 4 " given. So No. 7 kind of relates back to the justifiable

— 5 |} homicide instructions that we proffered.

- 6 Then Instruction No., 8, which was two reasonable
7 interpretations, I'll call it for the record. You know, it's
8 our position that it's a correct statement of the law. Nevada
9 Supreme Court said it's not error to give it. And
10 particularly in this case, where you have, you know, issues
11 regarding, you know, how the offensé occurred and whether or
12 || not it amounts to self-defense and/or first degree versus any
i3 of the lesser forms. This is particularly compelling, so we
14 would ask Your Honor to give it.
15 THE COURT: Okay. .
16 MS. DiGIACOMO: And, Your Homor, actually, our —
17 | cur Supreme Court here said it's not error not to give it.
18 Doesn't say it's error to give it. But — oh, I'm sorry.
19 Sorry.
20 Our Supreme Court here said it's not error not to
21 ffgive it. And I'm looking for the Bales —— Bales [phonetic]
22 || vs. State, which is 92 Nev. 95. And our biggest issue with
23 | this, this is a CALJIC instruction, 2.01, It is based upon
24 || sufficiency of circumstantial evidence at trial. Nowhere in
25

their proposed instruction does it even mention circumstantial

UNCERTIFIED ROUGH DRAFT
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1 evidence. |
= 2 Furthermore, they don't include the second paragraph
3 | that comes with this instruction. And this is specifically
- 4 regarding circumstantial evidence, whether those permit two
:_ 5 reasonable interpretations, which they've left out. So it's
6 -— in our position, én improper statement of the law. It also
7 i comments on reasonable doubt, which our Supreme Court has made
8 clear here how to instruct on that. So we'll submit it on
9 || that.
10 THE COURT: And for all those reasons recited by the
% 11 State, that's why I don't give that instruction in cases.
12 MS. LEMCKE: And then I think we're done.
13 MS. DIGIACOMO: Did you get — did you state which
14 || the other proposed were just your proposed Runion which were
15 already in there?
16 THE COURT: Yes.
17 MS, DiGIACOMO: Ckay.
18 THE COURT: I think she's —
19 MS. LEMCKE: Yeah.
20 THE COURT: —— has covered all the additional
21 instructions that defense wanted to prOpdse. And do either
22 counsel_request the Court instruct the jury'before closing
1 23 arguments?
x 24 MS. DiGIACOMO: Yes.
| 25

THE COURT: All right. WEfll do that. Okay. We're

u UNCERTIFIED ROUGH DRAEFT
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-off the record. Thank you.
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(Court recessed for the evening at 11:59 a.m.)
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IAS VEGAS, NEVADA, TUESDAY, MAY 26, 2015, 10:00 A.M.
* k * &k & .

(Outside the presence of the jury.)
THE COURT: Good morning.
We've got

i | ‘
L I i N P

MR. SLIFE: Good morning, Your Honor.
You all had a good weekend?

THE COURT:
Is there anything outside the presence before we

~all our jurors.

No, Your Honor.

9 bring them in?
MS., LEMCKE:
MR, BATEMAN: No, Your Horor.
THE CCURT: All right. Okay. Let's bring the jury

10
12
13
14
And this

11
(Jury reconvened at lGﬁOO a.m.)
Please be seated.

in.
Thank vyou.

THE COURT:
is the continuation of State of Nevada vs. Luis Pimentel, Case
The record will reflect the presence of the

16
No. C296234.
prosecuting the case, all officers of the court, all 12

15
117
18‘ defendant with his cbunsel, the deputies district attorney

19
members of the jury, and the two remaining.alternates. Will

21
22
23
24
25

20
counsel so stipulate?
MR, BATEMAN: Yes, Your ﬂonor.
THE COURT: All right, How's everybody doing?

Good?
So ladies and gentlemen, I'm going to now read you
3

All right.
UNCERTIFIED ROUGH DRAFT
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the jury instructions. Of course, I think I told you before
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we_started that I would like to instruct you orally on these
things. But every word of instructions.are important. The
lawyers and I have worked very hard on putting these
instructions together for you and so they have to be read.

Please do not worry about taking‘notes, because you
will have the written jury instructions with you in the
deliberation room. |

~ (Jury instructions read.)
THE COURT: And it is the State's opening argument.
MR. BATEMAN: Thank you; Your Honor.
* STATE'S CLOSING ARGUMENT

MR. BAIEMAN: Good morning, ladies and gentlémen.
As I stated some two weeks ago, this case, again, was about a
relationship between Bobby and Amanda. And you heard a lot of
information about that conveluted somewhat complicated
relationship that had gone on for five years. She called him
her best friend. At times he was her boyfriend, ex-boviriend.
It was a long and involved relationship that lasted all the
way up until the fateful night of December 22nd, 2013.

And ultimately, all of the evidence you heard in
this case was that the relationship was the cause of all the
trouble that night. Bobby at all times was directing his
attention to Amandé. He Was at all times having a discussion

with Amanda. And at all times he was arguing with Amanda up

UNCERTIFIED ROUGH DRAEFT
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until the point where she said she'd had encugh of him. This

Mo
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| at—alt times durimg the course of this trial, all of the

evidence you heard was that this beef was about and between
these two individuals,

And it wasn't until the defendant insefted himself
intc this relationship — you heard.testimony that the
relationship between the defendant and Amanda had only been
going on for a couple Qf days,rthree or four days. It started
out with the sale of methamphetamine, and ultimately you heard
that the testimony in this case was that the defendént knew
about this relationship and chose to insert himself on this
particular night into the relationship.

| And when it became a competition'for the defendant

-— and that's what this was —— when it became a competition

for the defendant, that's when things turned. That's what

turned this case into one of murder.

Murder is the unlawful killing of a human being with
mélice aforethought. Malice aforethought, ladieé and
gentlemen, is defined by the intentional doing of a wrongful
act without legal cause or excuse, or what the law considers
adequate provocation. The condition of mind described as
maiice aforethought may arise from anger, hatred, revenge, or
particular ill will, spite, or grudge towards the person
killed.

And the definition of malice in this particular case

UNCERTIFIED ROUGH DRAFT
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is that second shot to the butt while Bobby was laying
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face-first on the ground. He had already had & gunshot wound
to his aorta, he was instantanecusly dying. And the defendant

walked up and shot him while he was on the ground in the butt.

It is the definition of anger, hatred, revenge, or particular

111 will that forms the very definition of malice.

He was shot face-down on the ground. Second shot.
And then the defendant ran off. This is a murder case because
of that malice. The defendant ultimately ended up having that
particular night as the evehts went dn,.as he didn't want to
be punked; that he didn't want to be embarrassed by the fact
that Bobby hit him first. He wanted to be able to, in this
competition for Amanda, be the one that prevailed.

Your decision in this case starts with the degrees

of murder that are presented to you. There are two degrees,

There's firstldegree murder and second degree murder.

There's two types of first dEgree murder in this

case that you are going to hear about in the - and you've

heard about in the instructions, and when you lock at the

facts how it relates to these particular theories is where
we're going to start.

' The first is if, in fact, you find that the State
proves beyond a reasonable doubt that this killing was
pursuant to a challenge to fight and those instrucﬁions of

law, it is first degree murder.
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If you find that there —— that the murder in this

1=

[y ]

10
11
12
13
14
15
16
17
18
19
20

21

22
23
24
25

cese—thedefendant committed against Bobby was wilful,
premeditated, and deliberate, that's First degree murder. 8ix
of you can agree on challenge to fight, and six of you can
agree on w1lful and premedltated and deliberate murder. It
doesn't have to be unanimous. It's first degree murder,

S0 let's start with challenge to fight. If the
defendant —- and I kind of pared down the instruction, you'll
have it with you whén you go back to deliberate — if the’
defendant challenged Bobby to'a fight, that there'was an
agreement to fight, that the fight occurred, and that Bobby
died during the fight, it's first degree murder. And that
makes sense. The law decides that we don't want to promote
people choosing to get into fights together, because we know
that the potential for killing can occur during the course of
an agreement to fight.

In this particular cese, self-defense is not
avaiiable. You don't have to consider self-defense at all.
Because once you've agreed to get into a fight, you don't then
get to say, Well, wait a second, I acted in self-defense when
he punched me first or when he did this or he did that. |

Why is this first degree murder by chalienge to

I fight in this.particular case? I put a photograph of the

surveillance video at the Arizona Charlie's, where the

defendant comes out after Amanda enters the bedroom and she
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l goes intQ the bathroom. Aand there's the -~— the back-and-forth

[\ V)
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|

|

between—thedeferdant—ardBobby, who's oot to the right. The

! security guards, you can kind of see thé bike tire on the

right side of that photograph, are over there on the right,

And you'll hear from a number of witnesses in this

l particular case, Tim and Shannon both say that the defendant

says, I;ll be at my house, meet me in 30 minutes. And Tim
testified that defendant said this at least three times.

The security guards, both Howard and'Knight; said
that the defendant said that the defendant said something
along the lines of, You know where I'm at, or You know where
1'11 be. Javon Howard said he took that to mean, you know,
you'll be at -~ I'll be at my home. Those are the kind of
words that make Sénse when you look at the totality of what
happened in this cése, that this was a challenge.to fight back
aﬁ the Siegel Suites. 1In fact, the defendant even on the
stand says, Come — if you're going'to hit a woman, come hit é
man, you want to kill me, you know where I'11 be, you want to
be a big killer. So the defendant even admits to saying, Come
hit me.

S50 when you put all of these together and you take
all of this Convérsation that went on at the Arizona Charlie's
and these witnesses who are telling you, basically, the
defendant saying come fight me at my Siegel Suites house, that

is the challenge to fight that begins this process.
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Ultimatély,'defendant says Bobby says, I'll kill you

10
11
12
13
14

15

16

17

18

19

20
21

22

- 23

24

25

defendant admits he says, You know where I'1l be. And that's

1T I see you. So defendant admits that you know where I'll
be. The defendant -- this is what the defendant words were
what Bobby said, I'll kill you if I see you. It wasn't, I'll

kill you back at your Siegel Suites house. This is where the

where —— when Bobby knows that he needs tc go back to the
Siegel Sﬁites if he wants to encounter the defendant and
Amanda.
~ And again, why leave the Arizona Charlie's? This is

particularly relevant to the challenge-to—fight theory,
because if, in fact, the defendant had not engaged in this
conversation back and forth and challenged Bobby to.go back to
the Arizona Charlie's, Bobby had been removed from the
property, there were security guards out there in the parking
lot. The problem had been resclved. The defendant had won
the attention at this point of Amanda. There's literally no
reasdn to go back to the Siegel Suites and to leave the
Arizona Charlie's, which he said he was there for a
"staycation."

So why is he leaving the Arizona Charlie's? Because
he said, Meet me back at the Siegel Suites in 30 minutes.
It's totally consistent with.what-Tim Hildebrand said.

When they get back to the Siegel Suites, of

particular relevance to this continued challenge-to-fight
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thecry, Tim asks Amanda if she can drive and sends them away.
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Tim and Shannon are still in that wvehicle. Tim —— excuse me.
Shannon and Amanda are still in that vehicle.

So Tim's the one that actually asks Amanda to drive.
And Tim says he deoesn't want there to be a fight, but there
appears that there could very well be a fight.' So sending
Amanda and Shannon away and Tim getting out is the
understanding and the corroboration of this challenge-tc-fight
that's continuing at the Siegel Suites when they see Bobby up
on the —— on the third floor.

And, in fact, the point very —— the point is why
send Amanda and Shanncn away if there-wasn't actually going to
be some sort of altercatibn that Tim was concerned about their
having after this conversation at the Siegel Suites?

You remember James Tabele, he testified he heard the
words, You want to get into it? Yes, I want to get into it.
Again, signifying that_ongoing challenge-to—-fight conéept that
we were talking about. This is what'he heard. And so it's
very consistent with this — the testimony that led up to this
pafticular place whether the fight is going to occur.

S0 in all —— in total, the challenge—to—fight is
proven by all of these lay witnesses to include the defendant
himself, and how this ended up at the particular Siegel
Suites. And you have first degree murder. You don't even

have to consider self-defense at this particular case. 1In
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1 fact, the law says you can't.
2 ‘Theré'sialso, in this case, however, wilful,
f; 3 |l premeditated, and deliberate murder. Murder of the first
;é -4 | degree is mirder which is perpetrated by means of any kind of
— 5 wilful, deliberate, and premeditated killing. and there's
: 6 || some instructions of law with regard to the definitions of
7 H wilful, deliberate, and premeditated. | |
| 8 Wilfuiness is the intent to kill. There need be no
9 || appreciable space of time between formation of the attempt to
10 || kil: and the act of killing. The intent to kill in this
11 || particular case.is evidenced by the use of a firearm and the
12 fact that there were two shots, When you use a firearm and
13 you shoot .directly into someone‘é chest and certainly into
14 their butt, obviously, the intent is there to kill someone.
15 | This doesn't talk about later issues it's self-defense or —
16 or heat of passion. This gun is evidence of wilfulness to
17 || ki11. And s it is the definition of wilfulness.
é 18 Deliberation is the process of determining upon a
é 19 course of acticn to kill as a result of thought, including
g 20 || weighing fhe reason for and against the action and considering
é 21 the consequences of the action. Importantly, a deliberate
é 22 |l determination may be arrived at in a short period of time.
i 23 I'm going to suggest the deliberaticn in this case
% 24 || starts a little bit earlier. The deliberation in this case
25 begins when the competition began in the defendant's mind.
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And we can kind of see from the video and all the testimony of
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all the witnesses how we end up back at the Siegel Suites
where the defendant has determined to set upon a course of
actions to shoot the defendant and to deliberate this pfocess.

You'll see when yoﬁ start the Arizona Charlie's
video from inside, when Bobby's walking up to Amanda on the
left, you'll see the defendant kind of getting up from his
chair and taking his coat. And he's putting —— not putting on
kind of like a normal person might put it on. He's putting it
up over his head. Because, basically, he's been caught at
this point. He even said, I think, on the stand, this.was
like an Oh, boy, moment, or an uh-oh mcment.

The defendant — Bobby keepé walking towards Amanda
and then the defendant leaves this particular area as he gets
his coat on and kind of hides or wa;ks below or is kind of to
the bottom of the video. And vou'll remember the defendant
saying at this particular point he leaves to go to the
bathroom. He comes back and he says to the — Bobby and
Amanda, he's going to be around in the casino. If she wants
to come back, he'il be at the bar or whatever it is. And he
said if she didn't come back, at this point he was onto thé
next one. I think he was referring to the next woman who
would date him.

And so at this point he isn't engaged necessarily

very deeply in the competitibn. But you'll remember from the
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video that the defendant and Rmanda, they have words for some
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period of time. They ultimately exit the Arizona Charlie’s
and they go out of sight.

“ At some point the defendant w—'Bobby‘s not allowed
to come back into the Arizona Charlie's and what ends up
happening is Amanda does go back into the Arizona Charlie's
and meets back up with Lorenzo. She's made her choice for the
evening that she wants to be with Lorenzo. |

At this point Lorenzo's now aware of the fact that

Amanda has choseh him for the evening. And Tim Hildebrand

comes in. You'll remember the testimony of Tim Hildebrand and

Shannon, that they arrive at the Arizona Charlie's and that
Bobby's outside, and that he says, Hey, will you go in and
talk to Amahda? Now, remember, he doesn't say, Will you go in
and talk to Lorenzo. He didn't say, Go in and get Lorenzo, I
want to beat Lorenzo up. He says, Will you go in and find
Amanda for me so that I can talk to her. He even gives his
ded — or he — he — his dad goes in and tries to give Amanda
the cell phone so that Bobby can talk to Amanda.

So Tim goes in and confronts the defendant while
Amanda has her legs on him. Remember Amanda saying that's
what she was doing, they were being flirty. Amanda had her
legs on him. And the defendant says, Fuck Bobby.

At this point the defendant, like I said, has

decided he's probably going to win this situation and win the
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affection of Amanda. So remember that Tim tells the defendant
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that Amanda's Bobby's girifriend and that's off~limits. 50
there's no question at this point that —— that the defendant
knows that he's interfering with this ongoing relationship and
that he's still there with Amanda. And, in fact, he leaves,
there's a blurry picture over there on the left, you can see
the defendant and Amanda heading back to the rocm. And Amanda
on the right in this particular clip, is when Amanda's
entering defendant's room and the security guards are out with
Bobby out in the parking iot.

lAnd so at this point, Amanda's in his room, the

defendant has no reason to come out of his room. Amanda's in

' the bathroom. But the defendant still comes out and engaged'

with Bobby. And you'll remember Juan Enight even said Bobby
said, This ain't about you, to —— to the defendant. It's not
about him. The defendant's making it about him.

And the defendant says, She doesn’'t want to be with
you. So now the new*boyfriend's telling the old boyfriend,
She wants me, she doesn't want to be with you. As though
that's not going td aggravate the situation.

And again, while all this is going on, Bobby leaves.

The defendant stays there with Amanda. And then decides again

to leave Arizona Charlie's. So he knows at this point the

fight's on, he knows where Bobby's going to be, and yet he's

choosing deliberately to engage in this confrontation with

" UNCERTIFIED ROUGH DRAFT
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Bobby's five-year girlfriend who Amanda said she had told the
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deferdant about.

So the deliberative process is starting. He's
thinking about consecquences. He's thirking about consequences
and has time to think about the cdnsequences of what he's
engaging in as he's going to head back to the Siegel Suites
after he's just told Bobby, Meet me there in 30 minutes, you
know where I'11 be, you know where T'l1l be at.

-Premeditation ié a'design, a determination to kill
distinctly formed in the mind by the time of the killing.
Premeditation need not be for a day} an hour, or even a
minute. It may be as instanténeous as successive thoughts of
the mind. Meaning it can happen quickly, but yéu can
premeditate, if you're thinking clearly and you are in the
moment. The true test is not the duration of time, but rather
the extent of the reflection. You can reflect quickly, it
means. A cold, calculated judgment and decision may be
arrived at in a short period of time. Again, we're talking
about a relatively longer period of time where things are
going on that are building‘up towards this.confrontation that
the defendant continues to make choices to engage in.

S0 back at the Siegel Suites. Shannon says
defendant and Amanda are whispering in the back seat as
they're driving down Boulder Highway, back to the SiegelJ

Suites. She can't hear them. 2aAnd that after this — after
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they drive away, after Tim and the defendant have gotten out
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of the car, Amanda says to Shannon, if defendant doesn't take
care of Bobby, my uncle will. So there was discussion that
would leave a reasonable inference that defendant was prepared
to do something to Bobby based upon Amanda's statement after
this whispering in the back seat.

So defendant gets out of the car with Tim. And they
engage at the bottom of the stairs, if you'll remember. And
Tim's there. And Tim kind of puts himself by the tree. And
this is where ultimately defendant tells Bcbby, I'm going to
fuck hef tonight and show her what a real man is like.

Further engaging in this confrontation, telling a man who
ocbviously over the course of the night is very frustrated with
Amanda, and now sees — and you'll remember the testimony is
when these -- when the defendant and Tim and Shannon and
Amanda arrive at the Siegel Suites and they see Bobby up on
the staircase, he's asking for where Amanda is. He's still
wondering where Amanda is.

| But in this particular case, then, the — Bobby
punches the defendant in the eye after the defendant says, I'm
golng to fuck her tonight, which he didn't need to say. And
the defendant pulls out his firearm. DNow, this is according
to Tim.Hildebfand who the defendant says Tim got out of the
car, he's there, he's watching thisrgo on. And Bobby begins

backing up saying, What are you going to do, shoot me?
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1 First of all, there's that statement, reflects that
B Z Bobby and — and the defendant know each other, based upon the
_ 3 type of statement it is. Almost as if Bobby's in disbelief
- 4 || that this is going to occur by somebody who he knows. But
j_ 5 || when he says, What are you going to do, shoot me? Thié is
6 that period of time where you've looked at the definition of
7 || premeditation that says ccld, calculated judgment. There's
8 || plenty of time here whete Bobby's backing up for the defendant
9 to start calculating about actually shooting Bobby dr not
10 || shooting Bobby. The decision-making process going on in his
| 11 | head. |
12 And, in fact, Robert Holland corroborates what Tim
13 says, because he sees talking and arguing, and then sees Bobby
_g 14 punch defendant in the eye, and then seaes Bobby backing up and
E 15 the defendant follow. So while Tim says Bobby's backing up,
E 16 Robert, the father, says, Bobby's backing up. Again, the
é 17 || defendant pursuing Bobby at this point, after he said what he
5 18 said about Bobby's girlfriend. Intentionally moving towards
é 19 Bobby. This is the kind of,'again, of premeditation and
| 20 deliberation, thinking sbout consequences, and engaging in a
% 21 |} design and —— to kill Eobby. |
g 22 You'll remember that Tim Hildebrand testified that
% 23 |l when defendant pulled the — the gﬁn — and this is where he
| 24 || testified, he pulled his shirt up —— defendant pulls his shirt
25 || up and out comes the gun that Tim cduldn’t see until he pulled

UNCERTIFIED ROUGH DRAFT
17

- 3054



I

the shirt up. You'll remember there's a'carrying concealed
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weapon charge? Well, that's the definition of carrying
concealed weapon. You're carrying é weapon on your person
that can't be seen.

And so Tim Hildebrand explains how he pulls this gun
out and points it at —- at the defendant and it misfires. And
he said something along the lines of the defendant giggled.
This would again make sense, because the defendant was
surprised, despite his training with firearms, that he-almost
embarrassingly didn't have a round chambered in the chamber.
And then he menages to rack the'round. Remember Angel Moses
told you about how that opératés. And then points the gun
again at Bobby.

| Again, think about the amount of time that this is
going on, that —— that Bobby —~chat the defendant gets out of
the car, that he engages Bokby, that they have this |
commuhication, that he tells Bobby hé's going to have sex with
his girlfriend, that he, you know, pulls out a gun and gOes
forward to Bobby, that he's puliing the trigger, it's
misfiring, he's racking a round. This is quite a bit of time
to start developing that design and premeditation. Not to
mention all of the things that had takén place prior to
getting to the Siegel Suites.

Eventually, the defendant chases, according to Tim,

the defendant — excuse me, the defendant chases Bobby around
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these cars out in the parking lot. Again, think of the
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additional time where Bobby's backing up, he's trying to get
away, and the defendant is, after all of this going on, again,
pulling the gun out, misfiring, racking it, pointing it again,
chasing‘them around -—-— chasinngobby around the car after
Bobby said, What are you going to do, shoot me?

And ultimately getting into the position where,
according to Tim, Bobby_was at least 9 feet — 9 to 10 feet
away, and the defendant shooting him.

Remember Sean Nelson testifying that he heard frdm
his.apartment, You want to fuck with me? And then a shot, énd
thén é pause, and then he heard, Then fuck'you. And then a
second shot. Obviously, the type of language that's being
used is being used by the type of person who would have had
the firearm. This is the type of language of animosity,
resentment, anger, and ultimately consistent with premeditated
marder. Eépecially the delay in the shots.

And as noted, the first shot into Bobby Holland is
in his upper right chest in a downward motion. You remember
Tim testifying that the defehdant had pointed the gun like
this, kind of sideways. Not straight on, but up high, which
would have accounted for that downward shot.

It also could have accounted for that downward shot
that Bobby, who séid, What are you going to do, shoot me? and

who is being chaséd around the car, may have been ducking or
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moving backwards in order to put himself in a downwards
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fashion. Because you remember that Bobby's about 6'3", he's

|l taller than the defendant.

But again, he shoots him in the chest and then
ultimately walks over to, according to Tim, waiks over on.top
of Bobby as he's laying face-first on the ground, and shcots
him.in the butt, which is.not consistent with anyvthing other
than a premeditated murder.

Then you have, on top-of that, flight after the
crime. You'll have an instruction in the jury packet that
sayé whether or not evidence of flicht shows a consciousness
of guilt and the significance to be attached to that or such
circumstance that are matters for your deliberation. There's

actually an'instruction that says if you flight —— you know,

could be conscicusness of guilt. And, in fact, in this

particular case, the deféndant quickly dcoes the, I'm out
nigga, and then throws his qun down, according to Tim, and
walks off relatively calmly. You'll remember Sean Nelson
talking about seeing the person walking by him with a face of
satisfaction as though; I'm smart and you're dumb, I think was
what he testified to.

And then Mr, VérWey, who was on his Way back from
the —— the bar; actually sees person matghing the defendant,
the sole person coming from the Siegel Suites in his

direction, says acting, you know, overly formal, thank —— you
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know, thank you —— or hello, sir, excuse me, sir, and then
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taking off running down to the —- the bus stop. And you saw
from Tina Archangel, who was the bus driver, how she was going

te pull off, but had to remain at that particular bus stop

just south of the Siegel Suites as the defendant ran to get on.

the bus, and then calmly sat on that bus until it was pulled
over at Fremont and Bruce Street; Again, signifving this
consciousneés of guilt, that he did something that he
shouldn't have done.

And then finally, I think this was interesting,
Amanda's utter lack of concern or surprise is consistent with
the defendant's actions, when other witnesses are behaving
consistent, you heard the testimony.of both Shannon and Tim
that first —— specifically, Shannon, that she pretended tc not
having heard the shots, when asked, she said, I don't give a
fuck about Bobby. It says, Fuck Bobby — Bobby to Timf And
then that same day, when the detectives try to track her down
— remember this, Beobby is her five-vyear best friend, she's

hostile to detectives Williams and Barry Jensen. They had

‘such a hard time getting in touch with her and then getting

her to speak to them.

If YOU go back to that statement to Shannon about
Bobby, if ——-if défendant doesn't get Bobby, the uncle will,
this —— at this behavior afterward is very consistent with the

knowledge that something bad was going to take place and it
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was going to be at defendant's hands.

L

10

11

12
13
14
15
16

17

18 -

19
20
21
22
23
24

25

So first degree murder in this particular case,
challenge-to—-fight, all those statements by lay witnesses, by
Tim, by Shannon, and even by the defendant, demonstrate a
challenge-to-fight which is a first degree murder, proved
beyond a reasonable doubt, you don't have to take into account
self-defense.

Premeditation and deliberaticn. If you look again,
through all of the acts that go on from the Arizona Charlie's
through the defendant running away down to get to the bﬁs,
premeditated, deliberate, and wilful murder. Tim told you
exactly what happened, word for word, down to second by
second. And if you parse through what he ways, there is no
doubt éhat there was premeditation, plenty of time to
deliberate, and act wilfully with that firearm.

So this is a first degree murder whether you believe
premeditation and deliberation, or whether you believe
challenge—-to-fight.

Second degree murder is basically murder that malice
aforethought, that ill-will, anger, hatred, without —— so it's
an unlawful killing with that malice, without the either
challenge-to—fignt or the premeditation and deliberation.
Certainly a second degree murder at a minimum has been proven
beyond a reasonable doubt, in addition to the premeditation

and deliberation and challenge—to-fight, But if you don't
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find premeditation and deliberation or challenge~-to-£ight,
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then your verdict should be second degree murcer.

The third option you have is veluntary manslaughter. -

And the quintessential example of voluntary —— what voluntéry
manslaughter is in Nevada is the rusband of 20 years who COmes
home at lunch from work and his —— and his —- presumés his
wife to be hoﬁe. and he — and he comes in to surprise her,
and he finds that she's in bed with the neighbor. And he just
spins out, goes into who knows where, has this sudden heat of
pvassion of anger as a result of seeing nis wife with the
neighbor, pulls out his, you know, gun from the bedside or
from the table or whatever, and shoots his wife and her lover.
Doesn't have malice, but it's not entire — and it's
without deliberation, but it's not totally excusaple. And
there's that sudden heat of passion that would cause an
irresistible passion in-a reasonable person to do that very
thing., We don't let them off, but we say it's a voluntarj
manslaughter. In fact, hang on — neither slight provocation
nor an assault of a trivial nature will reduce a homicide,
mneaning a muider, from murder to manslaughter. So it can't be
a — a slight trivial assault that impassions this —— this
heat of passion-in somecne to — to engage in an unlawful
kxilling, and there must not have been an interval between'the.
assault or the provocation —— provocation in the case of the

example I gave you was seeing the wife and the neighbor in
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! bed. And the killing sufficient from the voice of reason and

1
Z || humanity to be heard. Meaning there cen't be some amount of
jz 3 "'time between the provocation and the killing for the person
] 4 § who does the killing to kind of calm down and — and regaih
— 5 " their senses,
- 6 In this particular case; the heat of passion must be
7 such an irresistible passion as would naturally would be
8 (f aroused in the mind of an ordinarily reasonable person in the
9 same circumstances. The only potential in this particular
10 case of provocation is a‘punch to the eye. But that would be,‘
11 ) again, voluntary manslaughter can't be an assault-of a trivial
12 nature. And certainly, if you're making a statement like, I'm
13 going to have sex with your girlfriend tonight and show her,
14 || you know, a good time, you can;t very well say, then, a
15 || reasonable person after being punched in the eye by the
16 || boyfriend would be so enflamed with heat of passion that I'm
17 oka§ now shooting the boyfriend down. In fact, that's.feally
18 a trivial assault by this punch in the eye. So this is not a
19 case of voluntary manslaughter, ladies and gentlemen.
20 And again, with regard to murder, you'll have a
21 || decision on the verdict form that has first degree murder with
22 {'use of a deadly weapon, and then for instance, first degree
23 murder without-the use of a deadly weapon. So you have to
24 || decide in this particular-case whether a deadly weapon was
25 used. You're instructed by the Court that a firearm is, in
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fact, a deadly weapon, and so therefore your verdict in this
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case should be murder with use of a deadly weapon. Because,
in fact,rthat.9mm was used.

Now, there's some instructions you received on
self-defense. And just briefly, for self-defense to be
appropriate in the case, and the State has the bbligation to
prove beyond a reasonable doubt that this is not a |
self-defense case, for self-defense to be something you should
consider, there must be imminent danger that the assailant
will either kill him or cause him great bodily injury.

 In other words, imminent danger that the person .
shooting is either going to be killed or get great bodily
injury. And that it is absolutely necessary under the
circumstances and to'justify the taking of a life of another
in self-defense, the circumstances must be sufficient to
excite the fears of, again, hear that term with voluntary
mansiaughter. A regsonable person placed in a similar
situation. Take the reasonable person in Clark County and
say, Can they —— would they have felt it absoiutely necessary
ﬁnder the facts that we have in front of us to engage in a
killing? BAnd it can't be — it has to be under the influence
of those fears and not in revenge. |

So in this parﬁicular case, I think we need to also
look about — when we're talking about self-defense, we need

to factor in the credibility instructions. Because at the end
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decision in this case regarding self--defense based upon the
credibility of the witnesses that came in and testified.

You're the arbiter of credibility, vou're the ones that decide

‘who's telling the truth and who's not telling the truth.

You're the ones who decide who to believe and not to believe.
The credibility or believability of a witness should

be determined by his manner upon the stand, his relationship

to-the parties, fears, motives, interests or feelings, his

opportunity to observe the matter to which he testifies, and

the reasonableness of his statements and the strength or

weakness of his recollection. This is one part of the
credibility instruction that was provided you.

' The second is if you believe that & witness has lied
about any material fact in the case, ypu may disregard the
entire testimony.. If you believe that a witness has lied, you
can disregard their entire'testimony or any pcortion of that
testimony which is not proved by other evidence. So the not
proved by other evidence means corrcborated. There's other
evidence that's cohsistent with what that witness is telling

yOu.

S0 in this particular case, you heard the defendant -

get 'up on the stand and testify. 2And I put this slide up
where Bobby punched the eye first. And —— and I note this,

because being — again, being punched in the eye with no
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attendant circumstances other than you said something to cause
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Bobby to punch you in the eye, someone who you know and have
known for some period of time is not sufficient provocation
for Self—defense. It's an assault of a trivial nature.

And so the other point I put up for this Bobby
punching the defendantAin.the eye, this —— this information
came first and foremost from Beobby's father Robert, and from
Tim, who had known Bobby for some period of time. And so
we're talking about credibility of witnesses.

The point I make is there;s no reason not to believe
Tim and —— Tim Hildebrand and Bobby's. father, Robert Holland,
when in fact there's —— they're actually the first ones that
come in and say Bobby punched the defendant first. Now,
that's not enough to entitlé him to éhooting Bobby under the
law; But they didn't — if they're going to lie, if Tim's
going to lie, if Bobby's dad's going to lie, and, in fact, the
way things go down or the way that the defendant testified ﬁo
them going down, why not lie about Bobby punching the
defendant first? What —— why say, you know -- why not say,
Bobby didn't punch him first. If 1'm going to lie about the
whole thing. If you're his dad, if-yéu're — 1f you're Tim.
If I'm going to lie about how this whole thing goes down, I'm
not going to admit that Bobby punched him first. I'm going to
say Bokby got hit second. Or —— I'm sorry, that Bobby didn't

punch him first at all and that I'm going to say the defendant
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did the whole thing, start —- start to finish.
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Why lie? I mean, why not iie about Bobby punching
thé defendant first? The reason they didn't is because
they're not lying. It's because that's what happened. They
told you the truth. It doesn't make RBobby look good that
Bobby punched the defendant first. But that's what happened.

And so I think inherently in the fact that they're
coming in here and saying that Bobby punched the defendant
first in the eye after the defendant said what he said, gives
credibility to —— to what they told you overall.

Noﬁ, the defendantrgot on the stand and he said some
things, quite frankly, that were -just not consistent with the
evidence in the case. 2nd that's why I put up those
credibility instructions for you to evaluate. You evaluale
the witnesses. But some of these things just weren't
consistent at all.

He said he deesn't do meth. His own psychologist
opined that it Sﬁre logked to her like he was dbing meth, And
look at the photos, there was one put in from a few years |
earlier. There's the way the defendant looks in the courtroom
today. And then there's the photo of how he locked on
December 22nd, 2013. He's selling methamphetamine, he's
hanging out with a bunch of people who do methamphetamine.

But the defendant gets up on the stand and‘says, I don't do

meth. Not -— not very credible.
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Defendant claims he doesn't know anybody, he doesn't
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lnow any of these people. His own witness, Amanda, who calls

him baby and who decided after this that she loved him, says
he does know everybody and that she'got —— even got
defendant's phohe number from Bobby's phone without Bobby
knowing about it. She says that they'd known each other for
about six months.

| Bobby's mom Deborah says that Bobby knows the
defendant. Been to the house to pick Bobby up —- Bobby up.
For a couple of months éhe's known about it. Bobby's dad says
he does, hung out with the defendant and even told, if you
remember, when he éalled back up —— this is what he testified,
that he calied Bobby at Arizona Charlie's and says, Amanda
left with Lorenzo at Arizona Charlie's. So how in the heck
would Dad —— how would the defendant not know Dad if Dad's
calling up Bobby and saying, She left with Lorenzo. And he
even said that they'd known each other for a longer period of
time and that the defendant had been over to the house.

Tim and Shannon says that the defendant knows -
everybody. So why does the defeﬁdant say, I don't know
anybedy. I don't know what's going on here. Is it to make ——
who —— who at this point has the motive not to be truthful?

He doesn't know Bobby, but the photograph on the
left is the narcotics pipe taken out of Bobby's-right front

rocket and the baggie where the meth goes in. Guess —— the
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photograph on the right is the baggies that were found on the
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Siegel Suites on the third floor, Lorenzo's, the defendant's
apartment. In addition to the baggies with the cat, you'll
notice it was also in the exact same bégqie with the ice cream
cone,

Is that more likely that these two were somehow
getting meth from him and working with each cther?

Defendant claims he has no idea how Bobby knows
where he lives. Well, I mean, vyou have the last slide that
had the photographs of the exact same baggies that they both
have. How in the heck does Bobby know which Siegel Suites
room to go to? He —- he could —— if he had been wandering
back and forth on the third floor, maybe somehow he'd gotten
some information that Bobby —— that the defendant was living
at the Siegel Suites on Boulder Highway, maybe he got some
information that the defendant is on the third floor. He knew
.the exact room. And yet the defendant says, I don't know
Bobby. I don't know how he got here I was sutprised that he
was on the third floor. How does he know where I live? And
yet Amanda says she's been there with Bobby. The defendant's
own witness, Amanda, says she's been there with Bobby.
Bobby's dad says he's been there with Bobby, where he's
dropped him off to go up there.

Defendant admits he says, You know where I'll be,

when he's at the Arizona Charlie's. So why's — why is the
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1 | defendant saying, I don't — I’m,surpriéed, I don't know how -
2 Bobby possibly couid have known where 1 llved; Well, that's
- 3 hot Credible. That's not truthful.
jz 4 And then-the cause of this first punch, I asked him
— 5 || specifically, explain to me what was specifically said that
N 6 caused Bobby to punch you. And he said, Bobby is asking where
7 Amanda is, and the defendant, you know, is —- claims to be
8 calming the situation down, says, Let's talk tomorrow. Well
9 that isn't —— well, that's not consistent. Where is Amanda,
10 let's talk tomorrow? Wouldn't you say Amanda's not hefe?
11 [} Amanda drove off to the Four Mile Bar, she's with Tim and
E 12 Shannon. You can find her if you want to go find her. That
13 |§ isn't a consistent — it —— it doesn’'t make‘sense to answer
14 the question with Let's talk tomorrow.
'15 And then Bob — when he.says, then let's finish
16 this, that doesn't correspond with Saying, Let's talk
17 tomorrow. It doesn't make any sense that Bobby goes from
i8 || Where's Amanda to puhching him in the eye for nc reason. And,
19 fl in fact, if‘you compare this with what tense of the version of
- 20 {| the conversation was, which was I don't want to fight you, but
21 1] you're not gding to have sex with Amandé, which again, was
22 going on the whole night, this Amanda choosing the defendant
: 23 I over Bobby. And then the defendant saying, Well, I ww.I anm
é 24 {{ and I'm going to show her how it's going to be. How —— how ——
25 W what a good time is. That makes more sense of a type of
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comment that might cause Bobby to haul off and —— and punch
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the person that he knows.

The defendant's version doesn't make sense. Tim's
version does make sense,

And then the defendant:saYS, Well, he pulled —
Bcbby pulls a gun out of his pants. This isn't consistent
with the physical evidence in the case. Wé put witnesses on,
and you\were probably wondering at the time, Why do they keep
putting these crime scene analyéts up to show photographs of

clothes? Well, you'll remember that night, this was from I

believe Crime Scene Analyst Charlton who had gone to Sunrise

Hospital. Unfortunately, Bobby had already passed and had
some medical intervention there. His shirt wasn't on. But he
did still have his pants on. I called them jammy pants. They
were like -— they were like sweatpants. He has two pockets,
looks like a string tie, elastic-type tie.. |

You also heard Dr. Gavin say he was-overweight,
cbese, large man, 300 pounds{ Isn't consistent with.—— is it

likely that this particular person, Bobby, had a — and you've

- got the gun, you can — you can weigh it when you get back to

the room and feel how heavy it is, that somehow he had tucked
a.%mm Ruger in his jammy pants under his rather large belly.
And you'll reﬁember the defendant saying that he was —— that
-— that Bobby was running down the stairs. So he's running

down the stairs with his jamnmy pants with a.%mm, which is
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quite heavy, tucked in his elastic band? Highly unlikely.
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And-That he can pull it out from under his stomach very
easily.

In fact, you — these are the photographs from
Szukiewicz, the CSA at autopsy, pulls off the pants and takes
a photograph. And you'll look at what was already in the
pockets.. Because the defendant can't testify that it came out
of his pockets when he gets upon the stand. In the right
pbcket is the pipe and the keys. 2nd in the — and in
addition to that, the cell phone. .Whoqps -— hang on. Cell
phone was also photographed by Charlton.

And in the left pocket was — and yoﬁ can see it
right there. It was — it's a‘f— it's a — basically a full
cup of almost $19 in change, a light, a flashlight, actually
in full — in a cup in his left pocket. I mean, $18 is pretty
darn heavy to be putting in your Jjammy pants.

And when it's spread out, it was approximately $18
and scme Orajel. Is this the cuy that's the qun~toting, .9mm
gun—toting guy? Also with his — with his hoodie that has his
iPad — iPod, it —— loose in his pocket; the gun didn't come
cut of that right-hand pocket, and you heard he was
right—handed.

And in addition he had the hoodie on, he had an
undershirt, and then he had a shirt-shirt. Sd he had three

layers of shirts to go through to get this.9mm gun ocut of his
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—- out of his jammy pants. And this kind of stuff looks more
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like, Hey, I'm sitting at home relaxihg until I find out
Amanda's over at.the Arizona Charlie's with somebody and I've
got to thrown on my hoodie. I don't even change off into some
normal pants, and I take off for the Arizona Charlie's.

Very unlikely that this is the guy with the.9mm,

And, in fact, isn't it much more likely that the guy with

the.9mm, besides the fact that the defendant testified he's ——

or that there was testimony in the case that he was familiar
with.9mms, is the guy with the belt and the jeans, who could
actually cinch it up, stick it in his belt, he was 170 pounds,
he testified to, you saw the video, he was thin, much, much
éasier to put it in his belt, and he was wearing one shirt.

And then the defendant says, Well, I didn't have the
gun, Bobby had the gun. You mean the guy on the right who's
got his — his hoodie zipped up over his jammy pants and two
more layers? Or the guy on the left that has his hoodie open
and one shirt and some jeans with a belt? Inconsistent with
the evidence is the defendant's version of events.

Defendant claims that no one went around the cars.
He says he kind of went out, he kicked him — he saw the —
you know, he had the opportunity to see the photograph of the

bruise on the leg, so he kicked him a little bit in the leg.

Says we never went back and around the cars.  He says, We kind

of went out there, went back onto the sidewalk. Well, that's
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1 J inconsistent with what Tim told you. Tim said they went
2 around the cars. And James Tabele sald they went around the
Zﬁ 3 cars. The quy right there in the apartment.
- 4 4 So why does the deféndant say I didn't go around the
— 5 | cars? Because it doesn't look very good if you went around
- 6 || the cars. It looks like you were chasing him down with a
7 firearm. So he's got to come up with that we didn't do that.
8 He says —— he gets into this fight, I'm sure the
9 || defense will argue about the injuries to the hands. The
10 ‘problem with this is there's one injury tc the defendant, both
11 | —— which both Tim and Bobby's dad says happened. And it's the
12 one that was documented by crime scene analyst Smink out at
13 the bus stop. The one that he saw as fresh, which was the
14' bruise to the eye..  Where — 1if all these injuries on — on
_ 15 || Bobby's hands were as.a result of fighting with the defendant,
16 where'é all the injuries on the defendant? Not the one little
17 || scrape on his hand that locked like it was scabbing?
18 Or is it actually consistent with what.Dr. Gavin
19 said, which is these are type of injuries that happen from
20 falling face first on'the ground after having your aorta blown
21 up. _
22 Defendant claims that he gets . into this fight with
23 Bobby where he — he did the slapping motion, he's in close
24 I range, he somehow gets this gun away from the 300-pound guy,
3 25 furns it around on the defendant —— or on Bobby, and says that
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it's close range. He first says 12 inches, then he kind of
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remembers what Dr. Gavin says, Well, it could be 18 to 24. He
first says 12 inches. That's when the shot took place. And
he actually said that Bobby charges him. . So he says he gets
the gun away. But they're not so closé that_thére's
apparently room for Bobby to charge now the defendant with the
gun. That's not likely.

And, in fact, it's not consistent with what Dr.
Gavin told you, when she said there was no soot or stippling.
There was nothing to suggest of a close-range shot. That the
— the fight that the defendant tells you that he has with
Bobby is a close-range fight that would haVe fesulted in a
close-range shot, assuming, you know, anybody but Bruce Willis
in a Die Hard movie could actually get the gun away from

another human being and turn it arcund on him and shoot him, -

- you would have expected to see soot on Bobby. And there was

none,

Not credible. Not credible. Not consistent with
the evidence in this case.

And then defendant Says, I don't remember the second
shot. The worst possible evidénce for him in the case is the
second shot that he deesn't remember now. Remembers every ——
all these events that he finally decided to say today on the
stand, he remembers exactly what happens after the second

shot, but he just doesn't remember the second shot. The shot
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1 || where yopfre shooting an unarmed man, lying on the ground
B 2 |} probably dead, in the butt. He says-he just reached out, he
i 3 || remembers Jjust reaching out.
E; 4 Well, that's not consistent with the evidence,
B 5 || either. Because James Tabele says he sees after the first
6 shot, the guy stumbling, kind of eastward, holding onto his
7 truck, which is right there on the left, and ultimately
8 | falling. Well, if you'look at the trajectory, the shot's
9 almost directly cover, slightly — slightly upwards. So, in
10 fact, it would be consistent with standing over scmeone, But
11 Tabele says, I see one person going down. The defendant's not
12 standing there next to him. He has to actually walk ovér,_
13 || take a few steps eastbound on that sidewalk in order to shoot
14 fi Bobby. Inconsistent with the evidence.in this case, and not -
15 J| credible,
16 And then finally, the defendant says, Well, I
17 || remember everything about the fight. Don't remember the
18 second shot, which was terrible. But then I come t¢ and I see
1% the defendant's —— or Bobby's dad, Robert Holland, come in aﬁd
20 walking up with a gun in his hand. Why-is he saying that?
21 Because he's got to come up with a reason why he's running
22 || away eventuélly. There's no evidence in this case that
23 || Bobby's dad had a gun in his hand.
24 | On the left is the video that Sean Nelson took, he
25 said he was out there quite quickly and Robert Holland, Dad,
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was giving CPR to probably his alreadyfdead son within seconds
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of this encounter. You'll see the picture on the right where
he actually admitted he left his cell phone there because he
was calling 911, But there was no other guns found. There
wouldn't have been time for Robert Holland to go toss his gun
someplace, It's completely inconsistent with any of the
witness testimony, the timing of how this happens. It is
conveniently coming up with a reason for you running away;
Made up.

| Then when he has the opportunity to say, Well, gosh,
this 300-pound meth addled guy who's been after me &ll night
pulled out a gﬁn on me, he didn't even say that. Lies,
doesn't tell the truth about where he came from, who he was
with that night or whére he was going.

Tim Hildebrand on the other —— other hand, ladies
and gentiemen, there's no reason'to disbelieve What he told
you. If you loock at — vyes, he was longer friends with Bobby.
But.that.particular night he was hanging out with the
defendant. The video showed that the -— that Tim was in the
defendant's room. Not Bob — he wasn't with,Bobby. He ride
there with Shannon. And the rest.of the night he spends in
the defendant's rocm. He doesn't leave with,Bobby. He
doesn't say, Boy, Bobby's having a rough go. You know,
Amanda's doing this to hiﬁ, no good.' I-better take off with

Bobby to make sure he's okay.
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He didn't teke off with Bobby. Tim stays with the
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derendant in his room, And then ne drives tie deferndant and
Amanda — and he said he didn't like Aﬁanda,‘you remember he
said, Uh, I.don't know'—— tells Bobby, I don't know why you're
hanging out with her. Why do YOu care about her? He drives
them back to the Siegel Suites. He admits to getting out with
the defendant. And his version matches Tabele's version of
the delay in shots, of the running arcund the car. It matches
Robert Holland's version of events with Bobby backing up.

There's no reason in this case not to believe Tim
Hildebrand. There's'a lot of reasons not to believe the
defendant. In fact, Tim's version of events matches the whole
video at Arizona Charlie's.

In self-defense, James‘Tabele hears I think a
particularly important statement. He hears, What did you do
that for? That came from Tim Hildebrand.

Who says, when you just watched a man pull out-a gun

on another man, that that gun is scomehow taken away oy the

defendant, turned around in this -— this fight, this

life—or—deéth fight the defendant talked about, and ultimately
ends Up in a — in a shooting, do you say, What did you do
that for? You might say -—— you aren't going to say anything,
perhaps. Perhaps it makes more sense.

Rut it sure makes a lot more sense to say, What did

you do that for with — when what you just watched does not —
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1 {l was not — did not call for a shooting? Doesn't that —- that
N 2 statement makes more sense with what Tim Hildebrand said when
] 3 |l he's watching — when he's watching the defendant pull a gun
;: 4 |} out of his waistband, chase Bobby around the car while Bobby's
] 5 saying, What are you going to do, shoot me? Shoot him in the
6 || chest, and then Walk up and shoot him in the butt. That's
7 |l when you say, What did you do that for? It didn't make sense.
8 You didn't have to do that. That's what, What did you —- what
9 did you do that for? meané. And that's what Tabele hears.
10 |} That's not even out of Tim's mouth.
11 PTSD, you heard a lot of testimony in this case.
12 || You first‘heard form Michael Ortiz, who was a superior to the
| 13 |} defendant in the military. I would suggest that he displayed
é 14 more consistent signs of PTSD or what we heard about PTSD
15 while he was on the stand. And he said he's more guarded and
16 withdrawn, has to be aware of everything around him. =Won't
17 | put himself in situations in which he or his family could be
18 harmed. Entirely inconsistent with the defendant.
19 Now, PTSD is a matter of law, when you're — if
| 20 you're considering it. And you'll see in the instructions, it
? 21 || relates to the defendant's ablility to premeditate and
; 22 deliberate, whether it's a first degree murder or a second
? 23 { degree murder. It has no relation to self-defense, i£ has no-
% 24 relation to voluntary manslaughter. If you believe that PTSD
25 playaed some role in this case in the defendant's thinking on
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— in the morning hours of December 22nd, 2013, it only
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relates to his ability to premeditate and deliberate.

And you heard his expert say defendant's trauma

triggers, this is what causes his whatever —— that the result

is from PTSD. And no one's —— nobody - the State's not

saying that he doesn't have PTSD. We never challenged that.

" But it was potholes, loud noises,-Middle Eastern men. And T

specifically kept asking Dr. Boyd, and she kept specifically

saying it's not general viclence. Tt's inconsistent with what

Michael Ortiz says, but she's saying it's not genéral
violence.

And the only thing she said about PTSD for people
who have it is that yoﬁr fight-or-flight is lengthened. She
didn't testify how much longer it is than a person, a normal
person without PS —— PTSD. She just séid it was lengthened.

Dr. Piasecki said everyone has fight-or-flight for

some pericd of time after. That's consistent. We've all been

in situations where that fight-or-flight kicks in. and it

takes some time for us all to come down., Whether —— those of
us that don't have PTSD symptoms, and she even testified it's

in five minutes — five-minute increments is how they measure

for the normal person without PTSD how long does
fight—or—flight,‘you~know, feeling where you're — remember
the —— the firefighters there, not the CEO, . She said, five

minutes is normal for someone without PTSD. Well,

UNCERTIFIED ROUGH DRAFT
41

3078



everything's occurring in five minutes. The —- the punch, the
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defendant pulling out the gun, the chase around the cars, the
second shot, then the defendant running down to the bus.
That's still within_the same five minutes that every normal
persoﬁ would have fight—-or—-flight.

And she testified that she didn't see either under
the defendant's version of facts, which is inconsistent with
the facts in this case, which is inconsistent with the
evidence in this case, or Tim Hildebrand, what he related to
you, there's no PTSD related to any of these actions and, in
fact, the defendant, especially if you believe Tim Hildebrand
was the CEO the whole time going — and I would argue going
back tc Arizona Chérlie's.

You heard Steve Verwey says —— he sald excuse me or
hello, sir, as he's walking away, consistent with the CEO.
Sean Nelson said a satisfied look, I'hismart, you're dumb.
Consistent .with the CEO. |

PTSD did not play a roie in this particular case,
ladies and gentlemen., I -~—- nobody -~ nobody doesn't
sympathize with someone with PTSD, but it's not relevant in
this case.

So the CEC was on the whole_time in this particular
case from Arizona Charlie's on. And that's why this is a
first degree murder with use of a deadly weapon case. The .

defendant challenged Bobby to a fight and Bobby died, first
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degree murder. Defendant premeditated and deliberated from at
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the Arizona Charlie's all the way to the Siegel Suites where
he whisperéd with Amaﬁda in the_back‘seat. Amanda testified
that if Bobby doesn't —— if the defendant doesn't get Bobby
tonight, her uncle wili later, The chase around the cars, the
misfire, the reracking of the gun, the twc shots, the second
in Bobby's butt as he's laying face-down on the ground.
Ladies and gentlemen, it's a first degree murder,
whether it's challenge té fight, whether it's premeditated.
And he's also guilty of carrying that weapon, the weapon that
ultimately came from under his shirt and out of his belt and
that killed Bobby that particular night. State asks you to
return a verdict of first degree murder with use of a deadly

weapon and carrying concealed weapon. Guilty on both counts.

Thank you.

THE COURT: Defense?

.MS. LEMCKE: Thank you, Your Honor.

| DEFENDANT 'S CLOSING ARGUMENT

MS. LEMCKE: When Bckby Holland said to Luis
Pimentel the night of Decembér 13th —— or December 22nd, 2013,
I'11 kill you, he meant it. You know, ladies and gentlemen,

they say that actions speak louder than words. So let me let

' you be the judge.

When you watch this video, and I urge you to do so,

watch it very carefully. Watch how Bobby rears down and
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charges directly at Amanda. Puts the upper half of his body
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down and charges full bore at her. What do you think he would
do if he was left to his own devices, a5 he was outside of
Luis's apartment that night?

Well, we know what he did. He punched Luis in ther
face, and he probably félt comfortable doing‘so, because he
knew he had a gun on him. -

Luis at that point goes into full fight-or-flight
mode and he punches Bobby back. You know this, because you
can see the bruise to Bobby's eye. ﬁithout hesitating or —
Bobby, as we know from what Luis told you, says ~— and to use
Bobby's words, he's detefmined to “finish this." He then
pulls out a gun on Luis and Luis, without hesitating;rwithout
thinking, he does what he trains_—~ what he has been trained
to do; he reacts.

Be takes his — he takes his left hand, smacks
Bobby's arm down, and then takes his right hand and punches
Bobby on the top of his hand to wrestle that gun away from
him. How do you know this? Look at the photos. Look at the
photbs of Bobby's right hand. That's the hand that he had
that gun in. |

Lock at the cut that you see to the top of Bobby's
right forefinger. And then you look at this. Look at the
prhoto of Luis's hand that was taken right after this occurfed.

You see a ring on his ring finger, on his right hand. That
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ring, the location and -— the — or that cut matches precisely .
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the—Tocation and tThe dimensions of that ring as it would hit

the top of Bobby's right hand when Luis struck Bobby on the

top of his right hand with Luis's right hand as he told you
under oath that he did. This is not a random abrasion like

the other bruises and scrapes that you see from Bobby, having

—

Hpmnched Luis and having struggled with Luis. It is the

perfect — this cut is the perfect mirror of the dimensions of
Luis's ring.

During the struggle that ensues over the weapon,
Luis kicks Bobby's leg to kind of get him off balance, to
further be able to take that gun from him. And in the
process, he kické his calf and he bruises it.

Finally, when Luis is able to wrestle that gun away,
Bobby does to Luis exactly what he did to Amanda in that clip
that I.just showed you that you can watch. BEe charges at
Luis. We know he charges, because that's what hé did with
Amanda. He puts the lower part of his body down and heads
head-first right into Luis. 2and that is why you see the
trajectory of that first shot the way that it is. It goes in
Bobby's upper-right shoulder. It heads left and down seven
inches. That is consistent with Bobby having charged Luis and
not consistent with Bobby standing straight 'up with his hands
up as Tim Hildebrand claims.

In the process, this first bullet hits Bobby's
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aorta. ‘And as Dr. Gavin told you, that when it does so ~-
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when 1t does so, the acrta bleeds profusely. Bobby is close
enough, because of that —— because of the charging, he is
close enough that he bleeds onto Luis's pants. Remember the

crime-scene analyst told you that there was what appeared to

be biood stains on Luis's pants. Stains that are in the exact

precise location you would expected them to be if Bobby is
charging head-first, head down right at ILuis.

Same thing wiﬁh the shoes. Again, there's blood on
the top of the shoes, not blood on the bottom of the shoes,
Precisely with what you would expect with Bobby charging Luis
as Luis told you, and that first shot going off while he was
—— while he is in that charge.

Luis then, who is still in fight—or-flight mode, is
now acting on autopilot, as Dr. Piasecki even told you, the
prosecution's own expert, at this point, ves, he will be on

autopilot. He shoots that one more time, he drops the gun,

and oh by the way, when he does 50, he léaves a mixture DNA

profile on that gun. Remember, the DNA expert that the
prosecution called told you there was not one person's profile
on that gun. There was a mixture DNA profile on that gun,
which is exactly — and it got that —— to be that way, because
two pecple touched that gun that night, Bobby Holland and Luis
Pimentel.

Now, when we talk about the gun, I want tor—— I want
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:ﬁ 1l to stop for a minute and have you all kind of think about that
: 2 {1 what vou heard abut the eun; Nubudy that—merringof the22nad;
o 3 || that — or that eﬁening of the 21st, no one saw Luis with a
_ 4 gun, never that night or that morning. WNot ever for that
E; 5 || matter. No one ever heard Luls threaten Bobby or anyone else
6 {} for that matter with a gqun. No one heard Luis even mention a
i qun,
8 And you heard testimony of the police officers went
9 right after this happened, got a search warrant. What were
.10 they locoking for in that seérch warrant? . They were locking
i1 J} for nothing else other than instrument — any kind of anything
12 || that would show that Luis owned a firearm. What did they
13 find? WNothing. No bullets, no hblsters, no carrying cases,
14 [ no magazines, paper,'or builet container otherwise. They
15 found no indication that Luis PiménteL owned a gun. Because
16 | he didn't have a gun on him or with him that night. And.if
17 | you don't believe me, then I would urge you to watch for
18 || yourselves. Watch this video. You can see very clearly what
19 Luié was wearing, and you can see very clearly that he did not
20 || have a gun on his person. You cannct even see what wéuld be
21 || the outline of a gun. |
22 (Video played.)
23 Then watch the clip of Bobby. ‘Now, we know that
24 | Amanda saw Bobby with a gun at some point prior to this
25 || shooting. &And she told you it wasn't a revolver. It was a
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semi—-automatic handgun that was at least in part black, and
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Boboy pulled it out — when she saw it, Bobby_pulled it cut
from in between the seats of the car that he was riding in,
and then he stuck it in his pocket. And he kept it in his
bedroom closet.

| Now, there is no way to say, because we weren't --—
none of us did a pat—down search of Bobby, whether or not he
had that gun at Arizona Charlie's or whether or not he got it
after. But watch the clips of him. Watch his_handst Watch
his hands gesture in and out of his pockets over and over a
gun —— again, and I ask you when you see that, this. - Was
there scmething in those pockets that he was touching? Was
there something in those tie-up jammy pants that happenedrto-
carry a full cupful of change that he was trying to secure?
Wes there something on his person, in his pockets, in his
waistband or otherwise, that he was trying to keep from the
security guards at Arizona Charlie's?

Aside from the qun, who was the aggressor throughout
this entire night? It certainly wasn't Lﬁis. Bobby is the
one, as you can see from the Surﬁeillance video, you know it
from the testimony, but you also can see it for yourselves on
the surveillance video, he's the one who stalks Amanda,
following her to the Arizona Charlie's. And he refuses to
leave her alone despite the presenée of not one, not two, but

three security officers who begin hovering around him as he
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What does Luis do? Does he get into it with Bobby?
You can watch for yourselves.
(Video played.)

In fact, he does just the opposite. He comes up, he

checks on Amanda, as she told you.he did. And when Bobby
sends the very clear message, watch his body language and
watch it closely. When Bobby sends the very clear message
that Luis is not welcome, he immediately backs off. He puts
his hands up -- up almost as if to say, all right, no problem,
‘I'm out of here.

Even after Bobby hits Amanda, which we know he did,
even after Bobby hiﬁs Amanda, Luis is still not looking for a
confrontation with him. After Bobby sends in his dad and Tim
into the casino to get Amanda, Luis's response‘is Just to
leave and head back to his room.

Now, he does make it abundantly clear to both Tim
and Bobby's father that he's got no use for a guy whb's
hitting women. And he's not going to do Bobby any favors by
abandoning —— abandon — by abandoning Amanda. But he's not
looking for some fight with Bobby, either. He never ésked
Tim, Hey, where's Bobby? I want to go out and kick his ass.
A11 that he dces, the one thing he asked Tim or the one thing
thét Amanda asked Tim is for a ride home that night so that

Luis can leave.
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But you know what, -as it turns out, leaving for Luis
Because Bobby, despite

a—ts—justrot—eatithat =A8Y.

Che fact that he had been criminally trespassed from the
And what

property for hitting Amanda, he is not done yet
He goes out to that parking lot cutside of

5 I does he do?
lArlzona Charlie's and he's pacing around, lying in wait.
And even

6
He's still 1tchlng to get at Amanda.

]
though you see Amanda on that video try to run from him when
she initially walks out to that hotel room and she sees him,

8
and she returns only after hotel security is present and there

9

16

11 Lo protect her as she walks to that room, Bobby charges again
full throttle right at her
- (Video played.)

12
And even then Luis doesn't

13
14 He tries to attack her.
Instead, when you watch that other

take off after Bobby.

~ 15
video clip, you see very clearly Luis staying behind that

16 C .
pillar as security forces Bobby now again off the property

17 '
Again, Luis staying behind that pillar while security forcibly

18 i '
removes Bobby from the property, while Bobby continues to yell

19
at Luis, continues to threaten Luis, calling him names, again

- 20 i ont:
hurling threats, just as the security guards and Amanda and
I want to

21
22 || Luis told you he did.
Now, spéaking of the security guards

Javon Howard and Juan Knight

23 .

24 |l digress for just a second

25 || neither of whom ~- neither of whom were interviewed by police
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Entire confrontation or that -- this exchange at Arizona’

“ Charlie's, because remember, you can't hear the sound; you can

see what's happening, but you can't heéar it. So your ears are
Juan, your ears are Javon. And what did they tell ybu? They
said that throughout this entire episode, Luis remained calm.
That he was very respectful of the officers. That even after
Bobby tried to attack Amanda, Luis came out and he stands by
ﬁhat pillar and he's like, What the heck, dude? What are you
doing? You trying to hit a woman?

He aﬁpeared, according to Javon, who was there, who
witnessed this entire thing, he appeared not as though he was
trying to engage Bobby, as Mr. Bateman just told you, hut
rather as though he was just trying to protect Amanda. And it
was ornly after Bobby was screaming and screaming and screaming
at him, hurling insults and hurling threats, calling him
names, that that's when Luis said, All right, you know where
I'd be. |

As Mr. Howard made it very clear to you, this was
not Luis challenging anyone to a fight. This was not Luis
entagonizing someone or threatening'them. This was Luis
simply saying, Look, I'm not afraid of you.

And hitting women, by the way, is not acceptabie.
That is exactly what Juan Knight told you, that's exactly what

Javon Howard told you, that's precisely what Luis and Zmanda
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told you, because that is prebisely what heppens.
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Interestingly encugh, Tim Hildebrand —— the only
version of that exchange that differs from what the security
guards, Amanda, and Luis told you comes from Shannon and Tim,
the two people'upon which the prosecution's entire case
hinges. |

Comes from Shannon and Tim, who apparently don't use
methamphetamine now, then, or ever, but hang cut at Arizona
Charlie's at 3:00 a.m. driving around in cars that don't

belong to them, going to a casino, as Shannon said, to gamble,

but never gettihg out of the car, who after huddling together

for almost two weeks and talking oﬁ and off ébout the
shooting, give aécounts of this altercation that are
consistent with each oﬁher, but nobcdy else who was there.
But of whom, interestingly enough, only hear Luiswyelling.
They don't hear Bobby yelling. They hear Luis yelling.

Tim, it appears, was in the hotel room for at least
part or all of this, and Shannon was in the cér, maybe-the
windows were up, maybe the windows were down, maybe she was
smoking, méybe she wasn't. And the radio was on. Scmetimes
paying attention, sometimes not. Again, hearing only -
hearing only Luis yelling even though Bobby, as you can see
from the video, is the one whc was closer to her.

| By all aCcounts, everybody agrees that after this,

luis and Amanda leave. Now, Mr. Bateman just told you he left
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to go fight. But the truth is what Javon Howard told you,

what Juan Knight — what Juan Xnight told you, what they were

2

A

very, very clear about is that Luis says to them, I'll leave,

3

I don't want any trouble.
Because Luis knew that trouble knew that his body
And that hotel room was

4
5
6 || knew now where his hotel room was.
7 Trouble knew where Luis's hotel
B
9
10
11
12
13

accessible from the outside.

room was. And trouble,.by the way, ladies and gentlemen, as
you can see throughout the entirety'of this video
surveillance, was refusing to leave that property, even though

he had been forced off and told repeatedly and warned with a

criminal trespass by security officers. S5So Mr. Pimentel did

exactly what'any reasonable person in that situation would do;

he packed up his stuff and he left.
Now, think about it, if there was this

14
15
16
17

challenge-to-fight, as Mr. Bateman'just told you that there
is, and you had specifically intended — you had specifically

challenged somecne to a fight with the specific intent that

18

19 || you were going to meet them at some specified time and

20 || location afterwards to fight, and you are then getting in your
car and you're driving to that location with your three
22 Afriends, wouldn't you say something abcut that in the car?

21
Wouldn't have some conversation about what — what is about to

take place? Nobody, not Tim, not Shannon, not Amanda, no one

. 24
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ride home. No discussion of him, no thoughts of him, no thank
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—— No taix apout a right, certainly no talk about using a
weapon.

And when he gets home, what does Luis do, the quy
who now they want you to believe has challenged scomeone to a
fight and he's rearing up and ready to go? Well, the
undisputed testimony was as soon as they pull, he thanks Tim
er his ride home. And he gets.out.

Now, oddly, Tim, a guy who's been convicted of
possessing methamphetamine but is not using on or about
December 22nd of 2013, is the only one who after they get out
of the car says he doesn't hear Bobby yelling. Nope. He
doesn't. But Shannon does. And Amanda does. 2and Luis does.
And James Tabele, who lives right below Luis's apartment,
dces.

And despite Mr. Bateman's attempts to tell you that,

well, you know, Bobby was, to use Mr. Bateman's words just a

few minutes ago, just asking where Amanda was. He wasn't
asking. He was screaming. And he was pounding on that door.
And that 1is éxactly what James Tabele heard when it woke him
up in the early morning hours of December 22nd.

And interestingly enough, James Tabele then sees the
very thing that Javon and Juan kind of described back at |
Arizona Charlie's. He sees a guy with dark hair who's just

trying to calm down whoever it is that's yelling. The same
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h Can't we just talk about this tomorrow? Which is exactly what
Amanda told you when she says that she gets out of the car,

she hears Bobby pounding and séreaming} and she sees Luis walk

up with his hands up, just like he did in that video, with his
hands up, gesturing as if to say, Dude, seriously, can you
chill out? Followed by the comment that James Tabele heard,
which was Luis trying to get Bobby off the ledge.

Again, it's interesting, because Tim Hildebrand,
conspicuously, he says nothing about this. If you believe Tim
Hildebrand, Bobby -- or Luis gets right out of that car,
marches right over to the bottom of these steps, and gets
right into an —- a confrontation with Bobby over Amanda, by
the way, the girl that he's known for four days, that
according to Mr. Bateman, now he wants to do battle over.

Four days.

But Tim doesn't hear anything about this, doesn't
say anything about this. But keep in mind, Tim also admits
that during this initial part of the conversation between
Bobby and Luis, what's Tim doing? He's over éhitchatting with
the ladies, right? Telling them Hey, you guys, why don't you
guys get in the car, Amanda, do you drive? Because if you —-
- Shannon doesn't. So if you do, can you come out and get in
the driver's seat and take off. His attention is turned to

the girls, not to the guys.
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Interestingly enough, Mr. Bateman just argued to you

knows there's a fight that's going to go down. But Tim also

said he was surprised when he got to Luis's apartment and
there was Bobby cutside banging on the door.

Tinm doesn't tell those girls to leave, because he
knows there's some stuff that's going to go down. He tells
them to leave because Bobby had just been béatihg the
yvou~-know-what out of Amanda at‘Arizona Charlie's and then
tried to attack her. So Tim tells the girls to leave and
that's what the girls do.

‘ But keep in mind that Bobby, at this point, is not
having any of Luis's attempts to calm him down. And again,
Amanda, James Tabele both tell you that that's what Luis is
trying to do. He's not having any of it. And what does he do
— what does he do? - He does exactly what Amanda described for
you, he rushes down_those stairs. Remember what.she gaid, the
detail. He didn't just rﬁsh down the stairs; he came down
every second step, moving, moving, moving, to get at her, to
get at Luis.

And ét some point he says to Luis, You know what,
we're gding to finish this. And that's exactly what he does.
He punches Luis. Luils fights back. And that's when Bobby
pulls dut that gun. And when you think about it, it makes

infinitely more sense that Bobby would have the gun, because
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he knew — he knew when he went to that Siegel Suites that
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night he was going to stop at nothing — at nothing, at all
costs to get at Amanda.

lLuis, on the other hand, think about this, he only
had with him what he brought to Arizona Charlie's. Because he
wasn't thinking about Bobby Holland when he checked into
Arizoha Charlie's. And he was only trying tc get away from
him when he checked out.

Now, let's talk for a minute about this chase around
the car. First, Tim's version of the chase is patently false.
According to Tim, the gun misfires. But the testing, as you
heard, showed that the gun fired fine. There wasn't any
problem. Mr. Bateman now says, Well, you know what} it was
embarraésing to Luis because he didn't know that there — he
had forgotten or didn't.know that there was a round — there
wasn't a round in the chamber. So now we've gone from Tim
says it misfires to there's just not a round in the chamber,
Well, he didn't know there was a round —— there wasn't a round
in the chamber because it ﬁasn't his gun. He hadn't loaded
it.

Now; Tim has Robby running backwards like NFL
combine style around the trucks, or.around the cars. Not
funning to his dad, who's only a few feef away. [He is running
backﬁards with his hands up, not even having to steady himself

as he runs backwards around the cars. And he's got Luis
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roﬁnds into the gqun.

James Tabele tells you that he looks out that
window, and what is the one thing.that he is looking at? He's
looking at their hands. Because it's his car that they're
arQund. And he's worried about whether or not something's
going to happen to his car.

So unlike anyone else, his eyes are trained on their
hands. And he sees zerc —— no weapon in Luis's hands. Tim
has Bobby standing straight up with his hands up at the time
of the shooting. We know from Dr. Gavin that not ——- that this
is not only just inconsistent with the tréjectory of that
first-bullet, it's impossible. It could not have happened
that way. |

| Well now, knowing that, Mr. Bateman gets up and
says, Well, yeah, you know, Luis, even though he's a few
inches shorter than Bobby, he must have fired gangsta-style
with his right hand, because Luis is right-handed, must have
fired gangsta-style into somehow or‘another Bobby's right
shoulder and hits a trajectory that's downward.

Well, in order for that to be possible{ he'd have to
be right up on Bobby and somehow or another have his right 3
hand over to Bobby's right side in a way that somehow or

another the bullet trajectory can go left to right and
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no seot or stippling right on Bobby, s¢ there was no close
enough contact wound for that to have happened.

And vou've got Hildebrand who's saying, Oh, yeah, -
well, depends on which version. .Version A is they were 15 to
20 feet away, Version B at trial was they were 8 to 10 feet
away. This gangsta—style shooting 8 to 20 feet — or 15 —
even 8 to 10.feet, with a downward trajectory, is absolutely
impossible., It's not what Tim saw, it's not possible, And
interestingly enough, shooting gangsta style is not how the
Army traiﬁs our military.

There is a struggle over that weapon. And again,
Mr. Bateman stcod up here and he tells you, Well, you can't

carry a weapon in your jammy pants. That's impossible.

Really? Well, the jammy pants had a string. And that string

was hold — was strong enough to hold a big old cup full of

change. It was big enough and strong enough to hold a meth

pipe.

And what about Bobby's jacket? What about the
pockets on his jacket? And again; what about the video? You
can watch it yourselves where you see Bobby time and time
again, hands in the pockets, hands out of the pockets, hands
in the-pockets, hands dut of the pockets. What was he doing,
what was he holding, what was he steadying?

Luis manages — oh. Let me go back for just one
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Tsecond to the struggle over the weapon. And again, this chase
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around the car. You know that—here'sthe struguie over the

m weapon, as Luis tells you. Because'you've got James Tabele

and Robert Holland, Bobby's father, who say that they see this

ﬁ movement on the side of the car. It's clear that James Tabele

h says nobody had a weapon. The — the guy, the second guy who

was there did not have a weapon in his hands, and he was

locking at his hands,

But he sees somebody touching his car. Because
during this struggle,.somebody,_most likely Bobby, was
touching that car to steady themselves when there was this
back-and-forth ard this tussle over the weapon.

They are moving to the back of the car, at least
alongside of the car, which is exactly what Bobby's father
sees. And it explains why he never mentioned to police that
he actually sees them go all the way around the car. He only
told police that he saw them on that one side of the car. 2nd
James Tabele, while he assumes that they go all the way roundr
the car, again, he mekes it abundantly clear that he really
only sees them on that one side of the car and then after he
sees them touching the car on that side, that he loses sight
of them, and then only hears them again afterwards.

During this struggle that occurs right there, luis
manages‘to get the gun. And Bobby, who's jacked up on meth —

again, lethal gquantities of methamphetamine — who's fearless
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at Arizona Charlie's, he charges Luis, and Luis shcots. He
nits Bobby in theichest.

| Luis at this point is in full fight-or-flight mode.
And without thinking, without hesitating, he just
automatically, as Dr. Piasecki told you, he goes onto
autopilot, he aﬁtomatically shoots again just és Dr. Boyd told
you he would, just as Dr. Piasecki told you again that he |
would once he's triggéred into fight-or-flight.

But inteﬁestingly endugh, Luls does not unload that
whole clip. He only dees what he has been trained to do, and
that is to neutralize his target. He doesn't unlcad the
entife clip, because he doesn't know that there's anymore
bullets in the clip to unload.

He neutralizes his target, he drops the gun and he
leaves the scene. And as both Dr. Piasecki and Dr. Boyd told
you again, he is still given his PTSD,‘still in this prolonged
fight—ormflight-mode. Now, when you get to deliberating this
case, you know, Mr. Bateman Went through all the different,
you've got first degree murder, you have second degree murder,
you have manslaughter, and then you have self-defense. And
self—defense plays intb most of that, but not all of that.

The easiest way when you go to deliberate this case

is to do this. To consider self—defense first. Because

self-defense negates first degree murder, second degree murder
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second degree murder, and voluntary mansliaughter., If you
think about it this way, this visual makes it kind of easy for
you to wade through.

The prosecution has to build a house, almost. They
have to prove beyond a reasonable doubt each element of each
level.that they're building. If one element, just one, 1s not
proven to you beyond a reasonable doubt, you have to find Luis

not guilty. But that's not really what this case is about.

When you look at self-defense, self-defense negates

first degree murder by premeditation'and deliberation, which
is.this here. Second degree murder, which is the unlawful .
killing with malice, and voluntary manslaughter, which is a
killing in the heat of passion.

The only thing it doesn't negate is
challenge-to—fight murder. We;re going to talk about that in
a second. But if you find self-defense -- and bearing in mind
the State has to disprove self-defense beyond a reasonable
doubt — they.have to disprove it beyond a reascnable doubt.
If you find self-defense or that the State has failed to
disprove it beyond a reasonable doubt, then you can no longer
consider any of these. You're done, You don't need to
consider first degree premeditation, second degree malice, or
voluntéry manslaughter. You are done.

So what is self-defense as Nevada law defines it?
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I || Self-defense is the idea that somebody has both an actual and
2 || reasonable belief of imminent danger or great inﬁury.and that
| 3 it's'absolutely necessary to use deadly force to avoid that
iﬁ 4 great injury.
— 5 Now, let me talk to you for just one second about
: 6 J| reasonable. Because reasonagble is kind of critical here, |
7 Reasonable does not mean right, it does not mean perfect. And
8 the best way one of.the guys in my office illustrates this
9 concept is —— and it kind of applies to us, because my husband
10 .wbrks out in Henderson and we live in Summerlin. There's two
11 ways for him to drive to work on any given day. He can take
12 || 95, he can take the 215. Either one of those ways is |
13 reasonable. If on any day he takes 215 and there's a car
. 14 accident and it makes him 45 minutes late to get to work and
15 he gets to work and he looks back and he says, Well, I
16 certainly didn't take the right way. But he toQk a recasonable
17 path to.get to his office.
18 When you consider the reasonableness of self-defense
19 or.even manslaughter for that matter, you're not looking to
20 || determine whethei or not the course of conduct was right.
21 || You're looking simply to determine if under the circumstances
22 it was reasonable.
23 So self-defense means that you have to have — there
24 has to ke an imminent danger of substantial bodily harm, there
25 has to e an actual and reasonable belief in that, and there
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has to be an actual and reasonable belief in the absolute need
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geadtyforce—toavoidthat great injury.

to—use

Imminent danger of substantial bodily harh. Well,
let me ask you this, If you have a 300—pound 6'3" guy
pounding on your dcor who's been riled up and violent.all
night long, you've hopped out of your car, you've tried to
calm him down and he's not having any of it, he's screaming
for the woman he's just beaten and tried to attack, even in
the face of two uniformed security officers, he's high on
lethal quantitieé of meth, rushing own the stairs at you,
still screaming, and in the verbal back and forth he punches
you, he's already threatened to kill you, he pulls out a gun
and even after you‘wrestle it away, he does exactly what he
did earlier énd he charges directly at you, ladies and
gentlemen, this is more — this is more than a reasonable
belief that there is life-threatening danger imminent.

 How about deadly forcé being absolutely necessary?

Well, this 6'3" 300-pound guy just landed a blow on you, And
he's made it abundantly clear to you that the next step is a

bullet. Is deadly force absclutely necessary? The answer to

‘this, without any doubt, is vyes.

Now, actual danger, interestingly enough, is not
necessary . for self-defense. The appearance of danger is more
than sufficient. There just needs to be, as the jury

instructions tell you, you just need to have an honest and
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1 reasonable_belief that there exists the threat of_great bodily
Z [ injury. VEven 1f 1t turns out — even if it turns out and the
3 3 || instructions tell you this — even if turns out that that
- 4 | belief in hindsight is wrong.
= 5 And again, as I indicated before —- and this is
) 6 critical -— the prosecution must dispmové'selfwdefense beyond
7 | 2 reasonable dount once it's raised, once there's some
8 L evidence of it. And at a minimum there is with that first
9 A punch. Once it's raised, the prosecution is tasked —— I don't
10 have to prove it to you. They have to disprove it beyond a
11 reasonable doubt. If you harbor any doubt as to whether or
12 not Luis acted in self-defense that night, you must find him
13 not guilty.
14 And T ask you this, any cne of these things, any one
15 of them gives you doubt as to whether or not Luls acted in
16 self-defense. It tells you that he did act in self—defense,
17 but at the very least, each one of those things either
18 [ singularly or in combination tells you that there is doubt as
19 to whether or not he actedrin self-defense, that the
20 [} prosecution has not, because they cannot establish beyond a
21l || reasonable doubt that Luis didn't act in self-defense.
22 So where does that leave you? Again, self—defénse
23 || and the prosecution's abiject failure to disprove it beyond a
24 || reasonsble doubt leaves you with one thing left. Because
25 I self-defense, again, negates first degree murder by
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youre—teft—withrts—this chattergetofight:
Because the instructions tell you that self-defense is not a
defense to challenge-to-fight.

What is challenge-to-fight? There are at least -
at least three main elements Lhat the prosecutors must prove,
And again, I can't harp on this enough, they have to prove
each element beyond a reasonable doubt or that house fails.
The charges cannot stand if even one element is missing,

What is the first élement of challengé—to—fight?

Well, it's the specific intent to challenge. So let's look.

What is the evidence of a specific intent to challenge? This

—- this has to come from the Arizona Charlie's, it cannot come
from the Siegel Suites, because the way the prosecutors have
alleged it, the way it's charged in the charging document, is
that challenge has to have come from Arizona Charlie's; cannot
have developed later. |

There has to have been a specific intent to
challenge and what do you - at that Arizona Charlie's. VAnd
what do YOu know ébout ﬁhat took place at that Arizona |
Charlie's? Again, you havé Javon Howard, you have Juan
Knight, you have Amanda and Luis all saying that Luis was calm
that he was just trying. to protect Emanda saying that Héy,
hey, dude, hitting a woman is not cool. He's not threatening

anyone, and he only says — and I'm quoting here, because this
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1 || came to you by both securitj'guards — it's not, You know
2 {l where I'll be; it's, "You know where I be." You know where I
3 || be. Only comes after Bobby threatens him. And Javon Howard
] 4 [l made it abundantly dlear that this was not a challenge that
~ 5 {| Luis was making. It was just Luis letting Bobby know, Dude,
i 6 I'm not afraid of you and I'm not going to let you hit a
T |} woman, |
8 | He never tells Bobby, Hey, meet me at my place in 30
9 minutes, as Tim Hildebrand likes to say. As Shaﬁnon Salazar
10 likes to say. And again, Tim says he says it nine times,
11 || maybe three times, who knows? But oddly encugh Tim Hildebrand
12 is the only person who hears this. There's never any
13 challenge to fight. Javon and Juan are very clear on that.
14 He never says to Bbey, Hey, meet me at my place. He never
15 says to Bobby, Hey, I want to fight you. He never menticns
16 || fighting Bobby at all when they leave and go to Siegel Suites.
: 17 He never says anyfhing about meeting up with him at his
i 18 apartment. There's never any talk of weapons.
! 19 And, in fact, as I said before, Tim says they were
} 20 || surprised when they got to the Siegel Suites and lo and
é 21 || behold, there's Bobby. No proof beyond a reasonable doubt of
3 27 a specific iﬁtent to challenge, because there was zero
23 gpecific intent to challenge.
24 The next element, again, the prosecution has td
25 |l prove beyond a reasonable doubt woﬁld an agreement —— there
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to fight. Well, the only évidence -— the only evidence that
you heard, aﬁd_the-prosecution has pounded on this again and
again and again and again, is that Bobby was looking only for
Amanda. Now, that doesn't mean that Bobby wasn't willing to
attack her or anyone else who got in his way of her that
night. But it does not mean; when he's looking for Amanda, as
they have told you again and again that he was doing, it does
not mean that Bobby had agreed to some fight with Luis.
Indeed, every single witness who testified told you nothing
other than Bobby was looking for Amanda.

Well, you know What? The prosecution can't have it
both ways. They can't téll you that he was trying to find
Amanda, -and that's the only thing that he was trying to do.
And then get ﬁp here and argue to-you, have the audacity to
argue to you that there was actually some agreement to fight

if he was just looking for Amanda all night. No precof beyond

a reasonable doubt of an agreement to fight, because there was -

no agreement to fight.
The third element of challenge—to¥fight first degree
mirder is the death resulting from the agreed-upon fight,

Agéin, the death has to directly result from whatever

~agreement there was, if there was any agreement at Arizona

Charlie's. There was no earlier challenge—to-fight, there was

no agreement to do so.
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violently obsessed with Amanda, and he was going to stop at
nothing to get at her. That's what he was doing at Arizona
Charlie‘s,.that is what he was doing at the Siegel Suites, and.
he died in the process of dealing with his obsession with
\

Amanda, not because he agreed to some throw down with Luis.
No procf beyond a reasonable doubt of déath resulting from —-
from an agreed—upon fight because that's not why Bobby Holland
died. | |

- And that means, ladies and gentlemen, after you've
considered self-defense, the fact that Luis acted in
self-defense, the fact that the physical evidence supportslthe
fact that he acted in self-defense, the fact that at a minimum
the prosecution can't disprove his claims of self-defense
beyond a reasonable doubt, and because they cannot prove
beyond & reasonable doubt the elements of the only remaining
theory they have left, which is that challenge-to-fight,
because it simply didn't occur, you have to find Luis not
guilty.

Now, I want to Just very briefly touch on murder and

— and manslaughter. Recause you only get there —— you would
only get there if you don't find self-defense and vou don't
have beyond -- proof beyond a reasonable doubt of that
challenge-to-fight first:degree murder felony murder..

The only way that you get here is if there's no.
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self-defense and if there's no challenge—to~fight first degree

But if you were to consider premeditation and deliberation, as
we have in first degree murder, let's lodk at the elements.
First degree murder by premeditation and deliberation. It haé
to be wilful. And again, this is not — you think it's
wilful; they have to prove it to you beyond a reasonable
doubt, each element, that it was wilful. Again, each element
holds up that charge. If one is missing, the charge fails,

They have to establish beyond a reasocnable doubt
that the killing was wilful for first degree premeditated
deliberate murder. What is wilfulness? Well, it's an intent
to kill. Pretty simple. |

 Both experts tell you that once threatened, Luis is

in full fight—oerlight mede.  That kicks in and he's on
autopilot; again, to use the words of Dr. Piasecki, the
prosecution's own expert. He's doing what he was trained to
do, of the course of several years, he neutralizes his target,
that's exactly what he did. He told you himself even that if
you.want to kill someone, you.donft shoot them in thé butt,
you shoot them in the back or yvou shoot them in the head,

He didn't unload that clip, because again, his goal
was only to get away to neutralize his threat and to leave. - I
would urge you to not confuse the outéome. Thet is the fact

that Bobby died, with what Luis's intent was at the time of

UNCERTIFIED ROUGH DRAFT
70

3187



I
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Luis's intent at the time that this goes down. is actually to
kill him. His intent is to neutralize whatever threat he

posed and get away. There is no wilful intent to kill.

There's certainly no proof beyond a reasonable doubt of an —
of a wilful intent to kill.

The second element of first degree premeditated
murder is deliberate. Deliberation, it is defined as you have
in the jury instructions as.the prodess of determining a
course of action to kill_as a result of thought. And this |
language is critical. Including weighing the reasons for and
against the consedquences of‘your action. In all cases —— the
law tells you in all cases determination must not be formed in
passion. If- it is formed in'passion, it must be carried out
after there has been time for the passion to subside and for
deliberation to occur.

- A mere unconsidered and rash impulse is not
deliberate, even though it includes the intent to kill.- So
Luis, like anyone else whb's charged with first degree murdef,
would have to actually deiiberate,rphét is weigh the
consequences for and against the'action, the course of
conduct, before he does it. He would have to weigh those
consequences. And again, once he's threatened and he's in
fight—orﬂflight; what did both experts téll you? He's on

autopilot. He's not weighing any consequences for and
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He's acting on instinct, he's acting out of
self-preservation, and that's exactly what he did. There's no
deliberatibn. There's certainly no proof beyond a reascnable
doubt of any deliberations. Likewise, there's no proof beydnd
a reasonable doubt df Premeditation, because there isn't
premeditation, either. Tt is defined, as the judge just told
Yyou again as a design, a determination to kill, that's
distinctly formed in the mind at the time of the killing, even
if it is instantaneous —- as instantanebus as successive
thoughts of the mind.

Yes, it can be fast, but yes, it must be a
determination to kill. This is the equivalent‘of concluding,
however quickly, that you want to kill someone. And again,
Luis had just been punched and attacked by & 6'3" 300-pound
nethamphetamine addict who had been violent all night. He had
rade it clear thréugh his words and his actions that he was
going to stop at nothing — at nothing -- to get at the woman
who was the object of his obsessions. At least the object of
his cbsessions that-night.

Luis had ne design to kill when he reacted. He had
a design, ladies and gentlemen, to survive. There is simply
no evidence of premeditation and deliberation. Luis Pimentel

is not guilty of first degree murder.
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Second degree murder, it is defined as the unlawful

killing with malice aforethought.' What 1s an unlawful
killing? Again, both of these elements must be present keyond
a reascnable doubt or that charge fails. What is an unlawful
killing? Killing someone without provocation or excuse, as
the law tells you. There has to be included with that malice
aforethought. | |

What is malicé? I'm not going to tell you the
definition again. Mr. Bateman read it to you at length. It's
long, it's cohfusing. But suffice it to say it includes the
intentional doing of a wrongful act, again, without legal
cause or excuse, or what the law considers to be adequate
provocation.

Malice, as you will find out and you've heard in the
jury instructions, it can be either express or implied.

Express is when there's a deliberate intention to take away

the life of a human being, and implied is when there's no

considerable provocation that appears and when the
circumstances show an abandoned and malignant heart.

Again, there's no malice that occurs here, because

“there's no thinking that occurs here at the time that these

shots are fired. There was no intent to do a wrongful act,
there was no intent to kill. There was only intent — an
attempt to escape the harm that was very cbviously, clearly,

and profoundly confronting'LuiS. Luis had the right, ladies
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and gentlemen, to save himself that morning using whatever
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means were necessary.

The law did not require him to retreat. In Nevada
you have the right to stahd your ground. That law says the
right of self-defense is not generally available to an
original aggressor, that is a person who has sought a quarrel
in order to force a deadly issue, and through his fraud,
cohtrivance; or fault, create a real or apparent necessiﬁy for
making a felonious assault,

However, as the law says, where a person without
Voluntarily seeking, provoking, inviting, or engaging in a
difficulty of his own free will is attacked by ah assailant,
that person has the right tQ stand their ground and not
retreat when faced with a threat of deadly force. That is the
law in Nevada. |

Is there any doubt, I ask you, who the original
aggressor was in this? Because it certainly wasn't Luis.
Regardless of what he may or may not have said at Arizona
Charlie's and the Siegel Suites, the one thing you know, if
you know nothing else, is that Luis was only ever —— ever ——
throughout the course of this entire night or merning
responding when-Bobby threatened him and responding when Bobby
attacked him. -

Indeed, it was Bobby who took his irrational bizarre

ocbsession with Amanda to Arizona Charlie's that night and then
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é; 1 7ilater to Siegel Suites. It was Bobby who then laid into Luis.
; 2 [[TT was Bobby Wno themnm punched Luis. And it was Luis who, as a
. 3 h result of Nevada's law, it was Luls who had the right to stand
= 4 !his ground at his home without retreating and to use deadly
= 5 " force to save his own life.
6 Now, I ask you also to think back for a minute to
7 ] all the questions that the prosecutors asked of Amanda, how
8 ff many times she'd slept with Bobby, how they were supposedly.
9 boyfriehd/girlfriend, even though we ncow know that Amanda was
10 living in another state and had been so situated for'quite
11 some time, was coming only once a month.
12 I'm curious, were they kind of implying to you
13 somehow or another that Bobby was justified in stalking her
14 and terrorizing her, beating her? That somehow or ancther she
15 |f brought this on, that she brought on his obsessive behavior by
16 )| leading him on? Maybe that she somehow knew that this was
17 going to happen or should — or that this would be his
18 || reaction?
19 And I'd ask you also to consider how about the
20 questions'that the prosecutors asked about Luis knowing Bobby?
21 }J All right, 'They traveled in the same meth circles. But how N
22§ about these questions about them knowing each other? Was this
23 -meant somehow or another to imply that somehow or another it
24 || was Luis's fault that Bobby became enraged, irrational,
abusive, and violent?
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How about the question that they asked of Tim, Well,

Mr. Hildebrand, you wouldagree—that—f Futs tedm——confronted
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Bobby, none of this would have happened, right? Well, how
labout ;— how abdut this. How about if Bobby hadn't have
gotten himself <acked up on lethal quantities of meth and
stalked Amanda like shé was his prey, abused her, attacked
her, and hunted her right to Luis's doorstep?

A Greek philosopher once said that, "The truth
always lags along last, limping along the arm of time." In
this case, the truth didn't Jjust lag along, it hobbled along.
I was curtailed by the government's profound failure to
interview witnesses, to seek out witnesses, their dismissél of
certain witnesses. And the one side of accounting that théy
have ?erpetuated, even with their own expert. Given her oniy
part, but not the entire picture.

But the truth always prevails in the end. And I say
to you now, ladies and gentlemen, that time has come. Luis
Pimentel's intent on the early morning hours of December 22nd,

2013, was not to fight. It was not to kill. It was just

merely to survive.

There is indeed only one verdict that speaks that
truth. And it is for that reason that I say to you now if you
do follow your cath to well and truly try this case at issue
before you, that is the verdict that you will render. Because

it is the sole, the singular verdict that Jjustice demands.
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Thank vyou.
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THE COURT: Thank you. How's'the Jury doing?
Anybody need a bathroom break?

All right. Ladies and gentlemen, we're going to
| take a 15-minute recess till 12:30.

During this recess it is your duty not to converse

among yourselves or with anyone else on any subject connected
with the trial or read, watch, or listen to ény report of or
commentary on'the trial by any person connected with the trial
or by any medium of information, including, without
limitation, newspaper, television, radio, or Internet, and
you're not to form or express an opinion on any subject
connected with this cése until it's finally submitted to you.

Be at recess till 12:30. | |

(Jury recessed at 12:17 p.m.)

THE CCURT: Ail right. The record will reflect the
jury has departed the courtroom. We'll be in recess till
12:30.

MR, BATEMAN: Thank you, Your Honor.

(Court recessed at 12:18 p.m., until 12:31 p.m. )
(In the presence of the jury.)

THE COURT:. And the record will reflect that we are
back in the presenCe.of all 12 members of the juiy, as well as
the two alternates, defendant is present with his counsel,

deputies district attorney prosecuting the case are present,
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as are all officers of the court. Will counsel so stipulate?

1
2 MS. DiGIACOMO: Yes, Your Honor.
3 MS. LEMCKE: Yes, Your Honor.
- 4 THE COURT: Thank you. And this is the time for the
:; 5 State's rebuttal closing argument.
: 6 MS. DiGIACOMO: Thank you, Your Honor.
7 STATE'S REBUTTAL ARGUMENT
8 MS. DIGIACCMO: Defense counsel just stated to you
9 |t that this — that the State has presented you a one-sided
10 accounting. That's all the State has done. However, the
11 defense is completely incorrect. What the State has done is
12 || presented you with the evidence, presented you with the
13 I investigation that played out in December 2013 into Jamiary
14 2014,
15 What the State presented is exactly what the
; 16 || detectives learned, exactly how the investigation played out.
17 | And that is that the defendant murdered -- and I say that
18 again, murdered Bopby Holland. That's all it was.
19 Have you ever heard keep your eye on the prize?
20 || well, that's what the State would ask you to do in this case.
21 What the focus here is the fact of what happened at the.Siegel
22 Suites, the fact of how Bokby Holland was murdered. Thét's
23 |} what is at the core of this case.
24 | Everything else about the state —— Arizona Charlie's
25 I and this victim, Bobby Holland, I mean, the defense did
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nothing but just muddy Bobby Holland. Told you he's obsessive

10
11
12
13
14
15
16
17

18

19

20
| 21
22
23
24

25

and he's stalking his girlfriend and he's beating her and he's
threatening to kill. I mean, he's out of control, right?
He's high on meth, lethal ——.lethal doses, out of control.

And what did everybody do? Nothing. Nobody called
the police,‘nobody, you know; said Oh, my gosh, maybe we
shouldn't go home -— when they see him there —— maybe we
should get back in the car. Nothing. Because what's
happening is the defense wants you to be mixed up in all of
this, when really right here is what you need to focus on.
What you need to focus on is exactly what happened at the time
of the killing.

Now, I'm not going to say that what happened at
Arizona Charlie's isn't important, because it does put context
to what happened at the Siegel Suites when the defendant
murdered Bobby. And that's what it was. It was a murder.

What you‘have earlier in the night is —— is Bobby
Holland upset with Amanda? Heck yeah, he is. If you recall,
you heard testimony from his mom, dropped him off, everything
was fine. She said get out of the car, give me a hug and a
kiss. He thinks she's going to do business for about an hour
and a half and then she's coming back. But she doesn't,

S0 yeah, he goes to the Arizona‘Chérliefs and her
finds her and he's upset. And if you see in the videc he

actually holds up his cell phone when he's talking to her.
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Yeah, he's upset. Most likely somebody texted him that'she
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was there and that's why he shows up. And, you know, he's not
dressed up. You could tell, he'é clearly in the sweats, that
he was hanging out ét home waiting for her to get there. But
?eah, he's clearly upset. Yes, things happen at the Arizona
Charlie's. 7
But what's important is'he didn't know, before he
went to the Arizona Charlie's, that the reason Amanda didn't
come home to him -- and he clearly thought they were in a
relationship — was because she was with Lorenzo, one of his
friends. And he was upset about ﬁhat. Absolutely. You know
what? Think about it; a reasonable person who's not going to
be upset? They just caught their girl with their friend. It
is completely reasonablie for him to be upsét.

But don't believe the picture the defense is trying
to paint, that he's out df control and he's going nuts, If
you lock at the video, if you lock at what the testimony was,
he's acting like anybody would in that situation. He's upset.

And if you recall, he's the one that kept saying to
Lorenzo, This isn't about you. Want to talk to her. His
whole fdcus was on Amanda trying to figure oui what's going on
with them, trying to get her back. That's his focus this
night. | |
| Now, when you look at the evidence, you basically

have two versions. You have the defendant's version and you
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have everyone else's version. Okay. And we call it
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Hildebrand, you know, that's what he said. And the reason why
" we use him as the core is because he was there. He saw it.

He is an eyewitness to the crime,

And the other eyewitnesses—fo the crime corroborate
what Tim told you. When you look at the defendant's version |
of what happened, you have nothing to corroborate what the
defendant told you.

And you have to look at the motivations, too. Why
would all the other eyewitnesses say this? Why did the
defendant say this? Well, I suggest to you the reason
eyewitnesses said what they said is because that's what they
saw and that's what they remember. 2nd you've got to
remember, no two witnesses are going to remember an incident
the exact same way, because everybody bring -— brings their
owWn perceptions..

- But when you look at the defendant and why he told
you what he told you, you've. got to remember his motivation.
If_it's not self-defense, if you don't beliéve that he acted
in self-defense and his fight-or-flight was out of control,
theﬁ he's guilty of first degree murder with use of a deadly
weapen. It's as simple as that. And when you look at it,
there's nothing else that corroborates what the defendant
said.

Now, defendant's counsel showed you some pictures of
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injuries to the victim's hands as well as his ring and, you
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Know, and he did that hand thing, smashing thing, that's how
that —- one of those injuries got there. Well, it doesn't
explain all the other injuries on the victim's hands. But it
does explain them when you loock at the fact hé's a 300—pound
man who's just had his aorta torn, and he falls, hard. 300
pounds, falls hard on that cement ground, and he gets scraped.
And he gets the abrasion or contusion above his eye, because
he fell on his face. That explains it.

Defendant's version, even if you want to believe it,
that they got into some sort of, you know, he punched Bobby
back and theré was a scuffle, those injuries are not explained
by the defendant's version of the story. Just simply not.

And also, you know, the — the DNA on the gun; that
supports the defendant's version., No, it doesn't. All it
tells you is theré's a mixture of DNA on that gun. Can't tell
you'when it got there, can't tell you how it got there, can't
tell you whése it was. You knrow, you're talking about a gun
in the Siegel Suites, There cduld have been a. lot of people
that touched that gun. And so that also does not corroborate
the defendant's version.

-The fact that there was blood on the victim's —— or,

-excuse me, the defendant's pants as well as his shoes. Ckay.

Defense counsel says that corroborates it was self-defense, my

guy's version, that corroborates it, that it was close, he was
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No, go back and lock. First of all, it —— it's very
possible that there's some spattef on his pants, and it could
be the victim's, we don't know, because it wasn't tested. But
look at the shoes. That doesn't support that he's at close
range when the gun's fired. Because what you would expected
when somebody's shot is kind of biood.to fly out and ke like
droplets. If you look at what's on the'shoe, it's, like,
white. So it doesn't support.

| 2nd the —- the defense also stated, Okay, well what

really does support, too, our guy's version is that he don't

have a gun at the Arizona Charlie's. You saw in the video,

you can't see it. And there's no outline of the gun under his
shirt., Well, first of all, he's wearing those tight pants
with the belt. And if the gun's tucked.in, it could be tucked
in far enough that you might not see it with the shirt, and
he's got this big, baggy shirt. So how would you know?
| And also, how do you know it's not back in his room

with his — his backpack and his belongings? How do you know
it's on his person? YQu don't.

And, you know, defensé counsel stated, well, it
makes sense that the victim was the one that had the gﬁn that
night, not Luis. Because he had it previously, he had it

sometime before, Amanda said. And we'll talk about Amanda's

Ccredibility. But clearly, she even admitted on the stand
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she's in love with the defendant, she's supporting the
Fwas—tatking—tohim up trtil & couple of MONths ago.

5 " case. So you don't know that that actually had anything to do
So that

So of course she's going to say he had some gun.
And she described it differently than the qun in our
with it. But the defense wants vou to believe, well, Bobby
No, it doesn't.

4

6

had this gun, Amanda saw it a year and a half ago.
must mean he brought the gun to the fight.
He's rolling cut of bed, he's at home, finds

He doesn't know he's going to

7
8
9 ] Think about it.
10 out his gi:ls's at Arizona Charlie's, he's just going to try
to find out what's up with her.
He has no idea before he gets there that
He has no clue. He's

12
13
14

11
get into a fight.
Lorenzo's even the reason she's there,
rolling basically out of bed and going and talking to her.
It

But look at the defendant; why does it support he's

15

16 || the one that has a gun? He admitted to Dr. Piasecki, as well
19 || maxes sense a meth dealer is going to have a gun with him for

as on the stand, he was at the Arizona Chariie's doing his
So he's there meeting with clients.
Pecple might

18
He's got a lot of drugs on him.

17
meth deals all day.
So it makes sense the defendant's the one

protection.
that brought the gun to this fight, not the victim.
And if you look through when we talk about his

20

21 || want to steal it.

| 22

| 24 actions, that mskes sense he's fhe one that had the gun,
That's why he wasn't scared

3121
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because he knew he had the gun.
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of Bobby.

FOU KITOW, Jdelfanse .ounse made & 10t © a aoou
he saw Bobby on the video and his hands are on his pockets
outside and inside. It's also a cold night. It's like,
3:00~ish in the morning. There's other reaéons somebody could
put their'hands in their pockeﬁs. And it'actually shows he's
not that.aggressive. No, the defénse wants you to believe he-
was, you know, wife — a woman beater and he waslhigh on meth
and out of control. 2and yet he's got his hands in his pockets
for the most time when he's trying to talk to Amanda. Clearly
contradicts their statements.

And you know all the talk about how Bobby was
clearly the aggressor? Well, it's clear, he wanted to talk to
Amanda. But it's the defendant that interjected himself into
the situation. And, you know, everybody told you his focus
was on Amanda. Bobby‘s focus was on Amanda. The defendant’'s
the one that started antagonizing him. The defendant himself
testified on the stand he told Bobby first, You want to hit a
woman? Come hit a man. Those were his words. He clearly was
antagonizing the. situation.

And you heard people say Bobby was even saying, I
don't want to fight you. He just wanted to talk to Amanda.

Now, you know, defense counsel talked to you a lot

apout Tim and Shannon. And you can't believe them. Can't

| balieve Tim and — Tim and Shannon. Can't, can't, can't.
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murder. So they have to come up with that. And if you
believe Tim, defendant's version cannot havé happened.

And, you know, Tim and Shannon were the ones that
both told you they heard the defendant saying, Yeah? You

know, when the victim's, like, I'm going to kick your ass.

- And hefs,»like, you want some of this? I'1ll be home in 30

minutes. You know where I live, T'm going to be there in 30
minutes; glearly instigating this, clearly asking or
challenging the victim to a fight.

~And, you know, when Tim got to the Siegel Suites, he
tocld you he was surprised Bobby was already there. Not
because he was surprised Bobby accepted.the invitation to come
to the Siegel Suites, but he was surprised because Bobby beat
them.‘ You know, they drove —— Bobby's on foot. EHe had no
idea his dad drove him. That's why Tim was surprised. Not
because Bekby was there, but because he beat them.

And also, too, what Shannon and Tim told you about
how; you know, You know where I.live, come to my housé, I'1l
be there in 30 minutes, come on, let's do this; that is the
only explanation in this case as to why Bobby was at the
Siegel Suites on the third floor banging on Lorenzo's door.
Think about it. What other evidence do you.have to explain
that?

When Bobby was last seen on the video being kicked
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off by security, jumping the wall going to 7-Eleven, lorenzo
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anc-Amanda—were at Arizona Charlie s, Right? S0 why wasn't
he trying to bust back onto the property to try and talk to
them? He had no idea that they left but for the defendaht's
words., The defendant told him where he'd be and come meet me.
And he did.

Think about that, there's no other ieason why the —
Che —— Bobby should have been at the Siegel Suites. None.
Because when he last saw the two of them, they were still at
Arizona Charlie's. So but er.the defendant tellinglhim, Hey,
you want to fight? Come to my house, you know where I live,
why would Bobby even have been there?

And you know all this talk about, Well, Luis, you
know, he — he was afraid, defendant was afraid to stay at the
Arizona Charlie's, because Bbey‘knew where his room was;‘
Okay, that doesn't make sense. He knew that Bobby had been
86'd off the property, could not —— they made a big deal about
Bobby could not come back on property withdut criminal chargesl
ensuing. Right? So, actually, the defendant knew he was safe
on that property and if he was afraid that Bobby knew where
his_room was, could have easily have asked for another room.
Qkay. |

So it doesn't make sense that defendaht was — you
kndw, felt he wasn't safe there. BAbsolutely he was. He ——

but he left, because he knew he had already challenged Bobby
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to a fight.

2 H W they get to the Siegel SUites — Chis 1s really
f? 3 I'what'_s most impdrtant in this casé —— when they get there and
i; 4 they pull up, Tim gets out of the car, defendant gets out of
— 5 h the car. And when.he tells the girls to'leafe, both Shannon
i 6 j and Tim testify that he Qas kind of right there on the
7 q sidewalk by that maroon truck. Right? And that — that
8 || defendant was at the bottom of the stairs, and that Bdbby came
9 || down those étairs and met him there and that's where their
10 argument ensued.
11 Now, James Tabele said he locked out his window and
12 he saw somebody with dark hair telling him, Hey, guys, can't
13 || we do this later? Trying to calm down the situation. Well, I
? 14 || submit to you that that was actually Tim. I don't know if he
] 15 || had a shadow on his balding head of what. But that was Tim.
16 || Because Tabele told you he saw the calming person by his car
17 |} and he could hear argument, but he couldn't see it because of
18 }| the staircase. |
19 50 you have what Tabele says, it's corrobdrating
20 {| Tim's version. And Tim says that they'argﬁed and that it
21 wasn't until the defendant, you know, because Bobby's, like,
22 You're not going to fuck Amanda. 2And he goes, I'm going to
23 fuck .her and I'm going to show her what a reél man is.,
24 And at that point Bobby punched him. But think
25 about what Tim said, - he punched him one time and stopped.,
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That's when the defendant kind of stumbled back, and then he
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lifted his shirt, pulled up the gun, aimed it immediately, and
it went click. Okay.

When —— when it misfired, Tim even said he kind of
like giggled, kind of like, T can't believe that Jjust
happened. And then at that point, you hear the —— Bobby
backing up, going, Why — what are you going to do, shoot me?
As if he can't believe it. And then the defendant does shoot
him. Okay. It explains what Tim said.and what Tabele said
about them going around the cars, because defendant's version
doesn't say that. And when he was shot, yoﬁ know, Tim does

say he's kind of standing up with his arms up, but you don't

know, you know, or maybe Tim didn't see it, but either the

defendant kind of shot at a downward angle., But most likely
the victim,_as unbelievable as it may seem, is trying to duck
from a bullet. Which you can't do.

And because of his ducking, that's what made it go
downward through his acrta. And then you heard, he would have
immediately collapsed, and he did.

And then at this point, defendant walked up and shot

him again in his butt, or in the back. He's face down, not

probably really even breathing. I guess Tim said there was
some gurgling. And he shot him again. Then he ditched the
gun and he tocok off. And, you know, that's when — and,_you

know, if you look at Sean Nelson's version, as well, he said
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he heard something to the effect of, You want — you want to
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fuck with me? Boom. Then fuek youT—Boen—Ckay.—Poes that

sound like self-defense? No. Sounds like somebody pretty

H;pissed off murdering somebody else.

If you -~- also, with regard to the gun and, you‘
know; what we were trying to explain to you, if you locked at
all of the stﬁff that Bobby had in his pockets, okay, there's
ne room for a gun in any of the_podkets. Defendant
specifically said that the gun came from the waistband.

But think about it, eﬁen if Bobby's just jogging
down the stairs kind of at a normal pace, let alone running,
when you have a tie waist like that and a heavy gun, feel it,
you kndw, it's a couple of pounds in your wailstband, and
you've got 18 pounds df change also kind of pulling your pants
down, do you think that qun is sﬁill going ﬁo be at your waist
-- in your waistband at the bottom of all those stairs?
Absolutely not. It's going to slide down. It's not going to
hold. 1It's not meant to hold a gun like a belt would that you
could cinch tighter.

You know what else corroborates, too, Tim's version,
as well as all the other witnesses, was the fact that Tim and

Shannon both heard the defendant and Amanda whispering in the

back seat. And then after the fact, Amanda's complete

disregard as to what just happened. She wasn't surprised, she

wasn't upset Bobby just gets shot; it's as if she knew there
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was a plan. And just like she said, if Lorenzo doesn't take
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care of him tonight, my uncle will tomorrow. That again shows

vou this isn't'selfmdefense. This_was a plan when they got
over there, _
| So when you lock at what the State has —— has put
up, we've got the challenge to fight, we've got the.
premeditation and deliberation. And there's no self-defense
here. With the challenge-to-fight, you have Lorenzo saying;
Hey, want to hit a woman, come hit aznan, you know where I'm
going to be, I'1l be home in 30 minutes, I'll kick your ass,
you know, etcetera. And they're going back and forth. And
then lo and behold, there's acdeptance, because you've got
Bobby showing up at his house. And lastly, you've got his
death resulting.

So it's a challenge-to-fight, it's first degree
murder, |

With regard to wilfui, premeditated, and deliberate.
Wilful, you have to have the intent, so let's just consider
Tim and other version —- other witnesses' version. With
wilful,'you have to have the intent to kill. wWell, I suggest
taking one step back, immediately pulling out a gun, pointing
it and it going click. There is an intent to kill. Maybe.
Mayioe. Méybe not. I suggest there is.

But think about this. The minute it clicks, he has

to rack the gun to get the bullet into the chamber, then he
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has to follow him around the car and point'the gun again.
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Absolutely, he has formed an intent to kill at that point. WNo

question gbout it. And when he fires that gun, that is his
intent.

With deliberation, you know, where you kind of weigh
the consequences, he had that chance. Think about it. When
he pulled the gun and it wen: click, right then he had.that
chance to think about, Co, what did I just do, oh my gosh,
come to my senses? No. What did he do? He deliberated and
he said, I'm going to do it. I'm going to kill him. He
cocked the gun and he pointed it again and shot. Had time for
wilful — or it's wilful and it's —— there's deliberation.

And premeditation. It's your design to kill. And
it's as quick as.successive thoughts of the mind. So how
quick can that be? Well, think asbout it. You're driving your
car. You're about 100 yards from a -— what do you call it ——
traffic light. And as you're getting close, you can see it's
turnihg to yellow. &nd in those few seconds you decide, okay,
should I run it? Should I gun it? Should I stop and slam on
my brakes? Well, are there any cops arcund? Is there a caf
next to me? Is he going to go'or is he stopping? Ybu know,
are there any people in the walkway?

2And then you decide, Okay,-I'm going to slam on my
brakes and I'm going to stop. In the matter of seconds yéu

nave completely designed a plan and acted accordingly to it.
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And it is just as easy when you've got the intent to kill
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somebody-—And—T know wetatked about It; butthink about It

He fires the first one and it's a click. He has to
cock the gun, he has to chase him arcund the car, he has to
fire again. And then that second shot into his back, that's
kind of like the, Screw ydu, I showed you, I'm the bigger man.
And that clearly shows his intent and that he premeditated énd
he was deliberate.

This is not a self-defense case. But let's look at
if it wés a self-defense case. Ckay. Because we do have to
prove to you beyond a reasonable doubt it is not self-defense.
30 locoking at Tim and the other witnesses' versions of what
happened., When the defendamt said to Bobby, Well, you know,
I'm going to fuck her tonight and I'm.going to show her what a
real man's like, and Bobby punched_that cne time, does the
defendant have the right in that case to use self-defense,
pull a gun and use it? No. A&nd here's why.

There's not that threat of immediate bodily harm.
Because remember, Bobby -— and Tim said it — he punched one
time énd stopped. He didn't jump on him, he wasn't pummeling
him, he punched once and stopped. And when the defendant
pulled the gun, he backed off, .Thére was no need for
selfmdefenée.

And you can't raise the stakes. QOkay. If nobody's

—— if somebody punches you cne time and they're not
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threatening to take our life or to Cause you imminent bodily

harm, vou can't Fastratse the Stakes and shoot somebody.

Kind of has to be an equal force. So in that scenario, there
is no selfwdefense? |

With regard to the defendant's version of what
happéned, he has to tell you self—defense, because that gets

him a not guilty. Okay. So keep that in mind. He has that

motivation.

S0 with what he's told you, 1is it enough for

9

10 self-defense? Sure. He says that Bobby punched him, he

11 punched him back. Bobby pulled-a qun on him, he wrestled it
12 away, he lungéd at him, I had to shoot. ' That little tight

13 scenario, could that be self—defense? Sure it could. But

14 we're going to prove it beyond a reasonable doubt that it

15 wasn't, because that's not what happened. And you know that's
16 || not what happened, becauée cne, there's no facts supporting
17 || it.

18 Think about it, why would Tabele hear somebody go,
19 [ what did you do that for? if this killing was in self-defense?
20 || why would Tim be crying and upset when Shannon comes around
21 || the corner seeing him, and what did - what did she say she
22 heafd him saying to Lorenzo? What did you do that for? Why
23 || would you do that? Ckay. He is your eyewitness to the Crime,
24 H And he saw nothing that led him to think this was |
25 || selt—defense. Nothing. |
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Also, defendant's version of what - happened, you
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e aeardatt this about the DTSD. But you also
heard Dr. Piasecki tell you anybody up until that moment of
the flght —or—-£flight klcklng in is going to react the same way.
NOrmal Person, person with PTSD, But you've got to think,
it's got to be that level 10 threat. Was the defendant ever
under this level 10 threat? Nope.

A punch, is that going to make you go into a level
10 threat? No. I mean} he lives at, you know, in the Siegel
Suites, he's a meth dealer carrying a gun. No, he's not going
to be that, Oh, my gosh, fight-or-flight, what do I do?
Espe01ally if somebody's —— excuse me —- you're punched and
you know you've got a gun on yourself., You're not going to be
in that level 10 threat.

So the fact that the defendant's trying to use that
level 10 fight-or-flight, I've got PTSD; to explain that
second shot, doesn't work. And how do you know it deesn't
work? Because he — you know, it's not self—defense if he
walks up and shoots somebody in the back when it's over.
Right? So he's got to explain away that shot. So théy're
using the PTSD., But it doesn't make sense.

Something you never heard defense counsel talk about
was after — what the defendant stated was after that second
shot, he kind of came to and he saw the victim's dad coming

towards him with the qun, right? And he said at that point he
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put the gun down and he left, you know, because he didn't waht
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ahyficre—Well;—~clearty;, =5 10T fIght-O0r-fIight anymore,
because he seeé somecne . coming at him with a gun and he drops
the gqun and takes off. 8o he's clearly, vou know, his CEQ is
acting. And what the State submits to you is his CEO never
went away. He was never in fight—or—flight, Ffire department
never came out and, you know, Sean Nelson, what he heard tells
you that, the whole, You want some of this? Boom. Fuck you.
Boom again. That's somebody who knows what they're doiﬁg.
it's not self-defense,

And another reason that, you know, let's do it this
way. There's a few things I want to talk to you about that
defendant's version of the facts cannot explain. If you think
about it, there's really no one to corroboraté what he says
happened. And his version cannot explain why Bobby is at the
Siegel Suites on the third floor knocking on his door, right?
He-said, I did not know him, I don't know how he knew where I
lived. That's his version, that's his own words. So he can't
evenl explain that, even though Amanda said, you know, she'd
been there before,

Pecause in-—— iﬁ the defendant's miﬁd, H gﬁess, or,
you know, his version, he can't know the victim. So if he —

MS. LEMCKE: Your Honor, I'm going to object to the.
repeated characterizations of defendant's version and the

burden shifting that's going along with it.
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THE COURT: All right. Well, the — I don't believe

N2

ttamounts—toborden SIIfTINg, because it's commenting about

vv—

1

And it appears that that's what she's trying to éddress.
The — the'jury, however, will recall that you've

been instructed that arguments of counsel's not evidence,

1 Proceed.

" MS. DiGIACOMO: Thank you, Your Honor.

You know, in his wversion of facts, he cannot know |
the victim. He cannot, becaﬁse then he's, you know, has less
of a reason to fear him if he knew him, or less of a reason
for this fight-or-flight to kick in. So he can't know him,

Even though everybody says they knew each other. Even though

even though his dad knew exactly where he lived. I mean, it
doesn't make sense. |

And his version of the facts does not explain how he
doesn't know the victim, but everybody else says he does.

The defendant also cannot explain to you that second
shot in the butt. He goes, T don't remember. Glosses right
_over it. Because that's a really crucial, crucial piece of
evidence showing it's premeditated and deliberaté,_ And that
is part of the éhallenge to fight. He cannot explain that.
Tim saw it. Tim told you what happengd. But the defendant

can't.
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Also, the defendant can't tell you why he left after
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the—shooting.—You know, think about it, if somebody's in
fight—orhflight mode and they just had to act in Sélf~defense,
how would a pérson react? They'd be excited, they'd be, like,
telling everybody, Oh, ny God, did you see just what happened?
That guy came at me, I had to shoot him, oh, my gosh, .They'd
be calling the police, they'd tell somebody,'you know, they —-
and they'd still be in that kind of fight-or-flight kind of
panic mode.

But not the defendant. ‘Defendaht takes off., He's
running to the bus, he saw when he got on there, he's calm;

He even stated that, you know, he had thoughts that his CEO
was still in charge at that point as to why he didn't ask the
poclice, you know, what's going on or —- or talk to them. He's
trying to be cooperative.

That's clearly somebody who just killed somebody and
is trying to get away. And that's why you have that flight
instruction. And you can consider that as part of
consciousness of guilt. He's not acting like somebody who's
under fight-or-flight and had to just act in self-defense.
He's not acting like that. He's acting like somebody who's
trying to get‘away with murder,

Also, his version does not explain why he would
leave the Ariiona Charlie's to go to Siegel Suites. It.

doesn't. And T already talked about that. You know, it would
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1 |l make more sense for him to stay there if he really was afraid

2 Jlof the victim Bub—vyou—crow—what— e wasmt Because he

3 || knew he had a gun.
4 It deoesn't explain defendant's version. Cannot
5> || explain away Sean Nelson's statements as to what he heérd and
6 || what he saw when he saw the defendant walk by him kind of with
7 || that smirk on his face or that look of pleasure, however Sean
8 {| described it. Tt's not somebody in fight-or-flight. Not
9 SOmebody who just had to kill somebody in self-defense.
10 His version cannot explain how on Earth Booby had a
11 gun.in his waistband and was able to run down those stairs and
12 || it not come unjarred. In his waistband with the tie-waist and
13 knot. And it's kind of loose, with 18 —— $18 in change
14 I pulling the pants down, It doesn't. Aand you could think,
15 || Okay, well theoretically maybe he had a — 1 tie, because it
16 [f wasn't just elastic waisted, it was — had a tie on the inside
17 § to pull it tightef. Okay. Well, maybe the gun was stuck in
18 .there. Well, if the qun was stuck in there and kind of caught
19 Y up in that string,_he's not. going to be able to Just pull it
20- out in this fighting struggle. That doesn’'t make sense.
21 And just lastly again, defeﬁdant‘s version cannot
22 Wl explain the comment, What did you do that for? Because the
23 || people who were there and_the pecple who saw it, Tim, who saw
24 | it, even his dad who came up after, did not see anything that
25

amounted to self-defense.
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Just lastly, just when you go back in the room and

yﬁu}re going—through this, I know you've heard two weeks and
it's been a long two weeks. You've heard a lot of evidence.
But you know what, HJust focus. This case is not about Bobby'
and Amaﬁda, This case is about Bobby losing his life for no
justifiable reason.. He was murdered, it's first degree
mirder, and he was murdered by the defendant for no reason;

This isn't self-defense, The defendant murdered Bobby.

And keep that in mind when you go back there and you
deliberate.r He's guilty. He's guilty of first degree murder,
whether it be premeditation and deliberation or it be
challenge-to-fight. That's what this case is about. Don't
get lost in all of the other, the PTSD, etcetera, |

MS. LEMCKE: I'd object to characterization of
getting lost, That's disparagiﬁg the defense, Your Honor,
It's misconduct.

MS. DiGIACOMO: 1I'11 rephrase.

THE COURT: All right, rephrase.

MS. DiGTACOMO: Thank you.

Stay focused on what this case is about, which is
the murder, And.it's not about defendant being in war, it's
not about him suffering PISD, it's not about his decline to
becoming a meth dealer. That's not what.it's‘about. It's

A(about he had a gun, he intended to kill Bobby, and he did it.

Thank vyou.
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THE COURT: All right. The clerk will now swear the
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ofticers—totake charge of the jury and the alternates.
(Officers sworn,) |

THE COURT: Thank you. Now the.jurors will goc with
their respective officers, the Jjurors with the marshal and the
alternates with my executive assistant,

(Jury recessed for deliberation at 1:08 p.m.)

THE COURT: All right. Thank you. And if the
lawyers will give the clerk their telephone numbers where
they'll — they can be reached. We did order the jury lunch
during closing arguments so they will be eating lunch.

(Court recessed for the evening at 1:09 p.m.)
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(Cutside the presence of the jury.)
THE COURT: Case No. (296234, State of Nevada vs.
Luis Pimentel. :
| MR. SLIFE: Good morning, Your Honor.
THE COURT: Good morning. .
‘MR. SLIFE: Connor Slife.

THE COURT: All right, So we got a note. May we
hear the testimony of James Tabele, or Table, or however you
say his name, or see the transcript. So there is no
transcript. We want to.review it, whichever is easier, to
show us exactly what he testified to.

I'm not Surprised, given how disjointed and
confusing his testimony was. I think we need to play the
entire testimony. It took place over I believe two different
days. |

The Court Recorder‘has indicated that, you know,
she's got to get it, get the notes or the recordings together.,
We've ordered lunch for them; so we'll have them do lunch,
then we'll — and everybody can have lunch. ‘Then we'll bring
them back, play them Mr. TabeLe? |

MR. SLIFE: Tabkele,

THE COURT: Tabele's teetimony. And we will try and

take any bench conferences out, so ——

UNCERTIFIED ROUGH DRAFT
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_JMJ;.

1 THE COURT RECORDER: ' I don't record them, so it just
Z ?lays [indiscernible]._ |
;i 3 H THE COURT: Right. Okay. Well, is it —— is there
= 4 ﬁdead time, though?
= 5 THE COURT RECCRDER: There's no [indiscernible].
N 6 THE COURT: So we'll have to sit and —— hopefully
7 || there are not 20-minute bench conferences,
8 MR. BATEMAN: I don't think that one, I don't think
9 you'll have a problem with-that.
10 THE COURT: Okay.
11 - THE CLERK: Ckay. Do we need the defendant in
12 | court? | |
13 THE COURT: Yes. We're going to have to have the
14 defendant hefe. SQ —
] 15 THE CLERK: What time?
16 TEE COURT:.-1:OO?
17 THE CLERK: I don't think they have [indiscernible].
| 18 THE COURT: They haven't had lunch? ©h, they don't
13 || — 211 right. The jury doesn't have lunch? How about 1:30?
20 MS. DiGIACOMO: 1:307? Okéy.
21 THE COURT: See you then.
22 MR. SLIFE: Thank you, Your Honor.
23 (Court recessed at 11:56 a.m., until 1:32 p.m.)
i 24 | (In the presence of the jury.)
; 25 h THE COURT: All rightf Thank you. Please be

- UNCERTIFIED ROUGH DRAFT
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é% 1 || seated. And the record will reflect we are back on the recerd
2 || in Case No. (296234, State of Nevada vs. Luis Rimentel— Me.
. 3 || Pimentel is'present with his counsel, the deputies district
f% 4 attorney prosecuting the dase are present, as are all officers
= 5 [l of the court. Ms. Lemcke is not.present. She had to attend
r, & J| to some other business this morning.
R 7 7 However, the jury has sent a note in asking to hear
8 1 thertestimony of James Tabele Oor see the transcript. Of
9 “ course, we don't have a transcript. We have the recorded
10l videotape and we will play that testimony for_the Jjury in its
11 entirety at this time and I'11 mark the note from the jury as
12 [ next in order court exhibit, please.
13 And the court recorder will go ahead and play the
14 testimony,
= 15 (Video played.)
1e THE COURT: All right. Marshal will return the Jury
17 to the verdict ~- the jury deliberation room, please,
18 (Jury recessed at 2:30 p.m.)
019 THE COURT: The record will reflect the jury has
20 once again departed the courtroom. I'll let you know ——
21 - MR. BATEMAN: Thank vou. |
20 THE COURT: —- if I hear anything more.
23 MR. SLIFE: Thank you, Your Honor.l
24 THE COURT: You're welcome.
25 (Court recessed at 2:30 p.m., until 3:05 p.m.)
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THE COURT: Thank you. Please be seated. The
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[ Tecorad will rerlect the presence of all 12 members of the

Jjury, defendant is present with his counsel, Mr. Slife, the
1 .

deputies district attorney prosecuting the case are present,

"as are all officers of the court.:

“ And do we have a foreperson of the jury?

JURCOR NO, 1: I am.

" THE COURT: Thank you. And has the jury reached a

verdict, ma'am?

u JURCR NO. 1: We have.

the marshal.
| All right. The clerk will read the verdict and ask

the jury if this is their verdict.

fHE CLERK: District Court, Clark County, Nevada,
State of Nevada, plaintiff, vs. Luis Pimentel, also known as
Luis.Godofredo Pimentel, defendant, Case No. C14296234,
Départment No., 5, verdict. |

Wé, the jury in-the ébove entitled case, find the
defendant, Luis Pimentel, aka Luis Godofredo Pimentel ITI, as
follows:

Count 1, Murder With Use of & Deadly Weapon, guilty
of firsf degree murder with use of a deadly weapon;

Count 2, Carrying Concealed Firearm or Other Deadly

Weapon, not guilty.
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Dated this 27th day of May, 2015, Samantha Seegars.

Ladies and gentlemen o he—Jury,—are S5€ YOUr
verdicts as read, so say you one, so say you all?

THE JURY: Yes.

THE COURT: Would either side like the jury polled?

MR. SLIFE: Yes, please, Your Henor .

THE COURT: Thank you. Poll the Jjury.

THE CLERK: Samantha Seegars, is this your verdict
as read? |

| JUROR NO. 1: Yes, it is.

THE CLERK: Mercedes Smith, is this - are these
your verdicts as read?

JUROR NO. 2: Yes, it is.

THE CLERK: Tina Baligad, are these your verdicts ag

read?

JURCR NO. 3: Yes.

THE CLERK: Timothy Baxtér, are these your verdicts
as read?

JUROR NO. 4: Yes.

THE CLERK: Russell Brown, are these your verdicts
as read? |

JUROR NO. 5: Yes,.
THE CLERK: Sherry Stiver —— Steever —-
JUROR NO. 6: Stiver.

THE CLERK: — Stiver,'are these your verdicts as

UNCERTIFIED ROUGH DRAFT
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= 1 {| read?
2 JURCR NO. 6: Yes;
3 3 THE CLERK: Erin Malone, are these your verdicts as
,f_ 4 |l read?
- 5 JURCR NO. 7: Yes.
B 6 THE CLERK: Dawn Davis, are these your verdicté as
7 || read? _
8 JUROR NO. 8: Yes.
9 THE CLERK: Shawna Sparks, are these your verdicts
10 as read?
11 JUROR NO. 9: Yes.
12 THE CLERK: John Courson, are these your verdicts as
13 read? |
14 JUROR NO. 10: Yes.
7 - 15 THE CLERK: Lori Vasquez, ére these your verdicts as
; 16 || read?
é 17 ‘JUROR NO., 11: Yes,
k 18 THE CLERK: And Patricia Salesky, are these your
19 || verdicts as read?
20 ~ JUROR ‘NO. 12: Yes.
3 21 THE COURT: All right. Counsel, épproach.
; 22 (Off-record bench conference.)
? 23 THE COURT:V You know, we héve a — a penalty hearing
i 2¢ [f to do, as you were aware when you were voir dired. And so I

25

believe that we'll be able to start that at 9:00. Mr. Slife
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needs to call his co-counsel for a moment.
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And so.if you'd like to step out and see if you can
reach her, Mr. Slife?

MR. SLIFE: I will, Judge.

THE COURT: And that way we can let the jury know
what time to return tomorrow. |

MR. SLIFE: 1I'll do that.

THE COURE: All right. Thank you. 50 just be at
ease., We'll go off the record while he makes that call.

(Pause in proceedings.)
THE COURT: Counsel, approach. Thank you.
(Off—record bench conference.)

THE COURT; Ladies and gehtlemen, we're going to
take a 15-minute recess so that the lawyers can contact
potential witnesses for the penalty hearing tomorrow. And so
we can know what time to —— to get — have you come in. We
certainly don't want to have you come in and then have you sit
around for two hours because the first.witness isn't available
until then., All right. So we'll be in recess for the next 15
minutes.

And during this part, of course, you've already
discussed the underlying case, but Please do not discuss

anything concerning the penalty hearing amongst yourselves or

‘with anyone else on any subject connected with that penalty

hearing, or by any medium of information, including, without
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this case is finally submitted to you on that cause.

And so we'll be in recess for the next 15 minutes,
(Jury recessed at 3:17 D.m.)

THE COURT: All right. And so we're —— the jury has
departed the courtroom. We'll be in recess while you make
some calls, |

MS. LEMCKE: Yeah. Let me see.:

THE COURT: Okay.

MS. LEMCKE: Tﬁank you, Your Honor.

(Court recessed at 3:17 p.m., until 3:57 p.m.)
| (Cutside the presence of the jury.)

THE COURT: All right, We're on the — back on the
record outside the presence of-the jury in Case 0296234, State
of Nevada vs. Luis Pimentel. And I've been handed a
stipulation order to waive a separate penalty hearing; is that
correct?

MR. BATEMAN: It is, Your Honor. Also, the State
has agreed not to seek, obviously, three options, life without
the possibility of parole. So after the Division of Parple
and Probation dees their presentence investigation report,
we've agreed that -Your Honor wouid choose between, obviously,
the life with the possibility of parcle, or the term of years

at — at that future sentencing date. But the State would not

UNCERTIFIED ROUGH DRAFT
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be seeking life without the possibility of parole.

IHE COURT: Okay. And —— and thatls fine— Amd—T1t
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— I just express my inclinationrthat I wouldn't probably want
€o sentence to life without, anyway. Are —— would'you like a
penalty — or a sentencing hearing separate?

MS. LEMCKE: Yes,

THE COURT: Where you can submit a — anything you'd
like at that time to the Court?

MS. LEMCRE: That would be very nice, Your Honor.
Yes. Thank vyou.

| THE COURT: Okay. So we'll set that down.

MS. DiGIACOMO: Let me find a date. Tt has to be
referred to P&P, Your Honor.

MR, BATEMAN: Yes,

THE CCURT: Yes. And would you want to have
witnesses at such a hearing?

MS, DiGIACOMC: Yes. Your Honor, the State does,

for sure.

MS. LEMCKE: Yeah. And ——

THE COURT: And you would, too?

MS. LEMCKE: Yeah. .And — and I might. So if you
want to set it on a special setting to accommodate that, that
would be — really nice. _

~THE COURT: And I'm transitioning my civil calender

from Fridays to Thursdays, so we'll have special settings on

UNCERTIFIED ROUGH DRAFT
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Fridays. It

was'actually better for your calenders.

o
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was going to

never mind.

~don't know wh

MR,
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MS.
MS.
MS.
MR,
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MS.
MS,
THE
MR.
M3,
MS,
that a Friday
THE
THE
THE
THE
THE

MS.

P

either do — because T don't think we have any ~-
Do you want to do that on a Friday? Because we
at kind of trials we'll — |
BATEMAN: That's fine.

CLERK: 1I'd like the 17th.

DIGTACOMO: Wait, the 17th of July?

LEMCKE: Of July?

DiGIACOMC: That's fine with me.

BATEMAN: That's fine.

COURT: Is that to clear your calenders?
LEMCKE: Yes, Your Honor;

DIGIACOMO: Okay. What time?

CLERK: Is 9:;00 okay?

BATEMAN: Yep.

DiGIACOMO: Yep.

LEMCKE: What day of the week is the 17th? Is
7 |

COURT: Friday.

CLERK: Friday.

COURT: Should be Friday.

CLERK: Yes, Friday.

COURT: Okay.

LEMCKE: I should have known that. I have a

UNCERTIFIED ROUGH DRAFT
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fl trial in here, actually, stafting'on Monday the 20th, I

MR. BATEMAN: Wait, what is that date?

MS. LEMCKE: It's a.Friday, the 17th,

m. BATEMAN: 17th?

MS. LEMCKE: Yeah.

MR. BATEMAN: Okay. Thanks. July 17th?

THE COURT: All right. So we'll bring the jury back
in, let them know and that, yoﬁ know, that they're released.
And —-

THE CLERK: Shall we call the alternates?

THE‘COURT: Yes. Yeah, let them know. And I'11l ask
them also if they'd like to speak with you, and if they do,

you know, I'11 — would you prefer to do it in the courtroom,

' in the jury room?

MS. LEMCKE: Oh, I don't know. Whatevér Your
Honor's pleasure is.

THE CLERK: Does the defendant need to be canvassed?

THE COURT: Well, you know, I —— I think we need to
make. sure, | |

So Mr. Pimentel, you understand now what's happening
with this stipulated order waiving the separate penalty |
hearing?

THE DEFENDANT: Yes, Your Honor.

THE COURT: All right. And you're in agreement with

UNCERTIFIED ROUGH DRAFT
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that, as well?

_THE DEFENDANT: Yes, Your Honor.

W N

THE COURT: All right. So we'll be referring the

jﬁ 4 | matter to.the Division of Parole and Probation. They'll do a

B 5 |l complete presentence investigation and — as well, at the

6 hearing date for sentencing. You'll have that opportunity for
Wi -7 |l your lawyer and you'll, of course, have the opportunity to

| 8 || speak, your lawyer will have the opportunity to speak and

9 || present any witnesses they feel are inportant in any

1 10 |} materials.- TheVState will likewise have that same |

11 opportunity; All right. This is a very serious matter. All

12 right. Any gquestions?

13 : THE DEFENDANT: No, Your Honor.

14 THE COURT: Ckay. All right. ILet's bring the jury

j | 15 back in.

J 16 (Pause in proceedings.)
? 17 (Jury reconvened at 4:02 p.m.) -
| 18 THE COURT: Thank you. Please be seated. 2And the

19 || record Will reflect we're back within the presence of the

20 Jury. |

21 And, ladies and gentlemen, I'm sorry I kept you

22 || waiting for longer. But actually the reason for doing that
23 || was to save you time in the —— in the long run. And that is
j . 24 || because the parties have entered into an agreement to allow

25 the Court to sentence at a Separate Penalty hearing after

UNCERTIFIED ROUGH DRAFT
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investigation by the DivisionAof Parole and Probation and the

N

— tiere*IT be no need For d Separate penalty hearing then for

youl.

= W

Additionally, that the State has, you know, Signed

that stipulation and also agreed that they will not be seeking

1ife without possibility of parcle as the sentence, thereby
leaving to the Court the two remaining sentence options.

So, ladies and gentlemen, you are now released from

9 your obligation not to discuss the case with anyone else., So
10 f| vou can do that. You don't have to do that, you can talk to
11 whomever you want to. The lawyers generally like to talk to
12 8 the jury because, as lawyers, which I consider myself one, we
13 I practice all of our lives at bur ~— our craft of being a
14 'lawyer, and so we learn all those-years; whether you've
15 practiced five years or 40 years, you're always learning. Aand

16 the lawyers enjoy and appreCiate the feedback that they get
17 from jurors on how to better present their cases on behalf of
18 their respective clients.
19 And so if's helpful to — to them when ybu give them
20‘ some feedback, even .if it's not always wonderful feedback,
21 1 it's helpful to them. So I don't just think you need to only
22 |{ give them positive feedback. Théy hear that enough. They
23 f} need the — the more —— the —— the feedback that will help
24 I them know what they could possibly improve on. And, of
25

course, they like to hear when they're wonderful, too. S0

. UNCERTIFIED ROUGH DRAFT
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make sure you tell them that if they'deserve,that, as well.,

But also anv guestions that vou ha-‘ol%@;_iﬂehe—l—awyefs;’——

w N
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anything you'd like to discuss with them, you are allowed to
discuss that at this time. And T want to thank you personally
on behalf of myself, but also of all of the — the court.
Because this is the Eighth Judicial District Court. I just
merely occupy a seat on that court. And, of course, the couﬁt
itsélf is thé more important iarger part of our justice
system. So when I say I thank you on behalf'of the Court,
it's that larger court in our system.

And perscnally I think you —- also, I could see that
you were a very diligeht Jjury, that you were very attentive,
took your task very seriously, as it deserved, in such an
important and serious matter. And I appreciate that and I
know the lawyers do, as well. Because it was a long case and
now, as you know, of course, it is nothing like on television.
And it takes a lot longer. And they say the wheels of justice
grind slowly, but ever so finely in order to reach a Jjust
verdict. So again, I thank you.

| If you'd‘like to stay and speak with the lawyers, we
can either have you go back into the jury room to do that or -
you can stay in here. Do you have a preference? Are'you more
comfy in here or more comfortable in the jury room? If you
wanted to Stéy. You don't have to stay if you'd like to —— to

leave, then vou need to go down to the third floor and check

UNCERTIFIED ROUGH DRAFT
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out so you can get your voucher. You do need to do that

before I would say —

16

18

23

What time is safe for them to —
- THE CLERK: [Indiscernible.] They're —- they're
getting ready —— yeah, I think they're getting ready now.

THE COURT: They're getting your vouchers ready for

-you. S0 just make sure you get down there before quarter to
5:00. All right. Thank you so much.
And court's in recess.

(Court adijourned at 4:07 p.m.)
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FRIDAY, JULY 17, 215; 9:05 AM.
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THE COURT: Good morning and this is Case Number 296234, State of
Nevada versus Luis Pimentel. The record will reflect presence of the Defendant
with his counsel. And this is the time set for sentencing.

 MR. BATEMAN: Correct. |

THE COURT: Mr, Bateman are you arguing?

MR. BATEMAN: Yes, Your Honor.

THE COURT: Okay. |

MR. BATEMAN: Just br_ieﬂy, Bobby’s mom is here, She’-d like to just address
the Court very briefly at the end if she can, she has just something very short to
read. |

THE COURT: Okay.

MR. BATEMAN: Our position is and we've obviously reviewed the PSI, our
position is a life for a life. We were going to ask for a life sentence with parole
eligibility after 20 years. The Court will remember we signed a agreement to waive
penalty in this case and the State would not request life without. We certainly will
honor that agreement and | don’t kriow that it's necessarily apbropriate in any event.

But | think a life sentence is appropriate with parole eligibility beginning
after 20. 1'd ask for an 8 to 20 consécutive on the weapons enhancement. The
Defendant did obviously serve his country. 1 think that's a mitigating factor in this
case. On the flip side, while he has no criminal history, he did admit that he was at
the time selling methamphetamine, which is obviously-a crime. So this isn't entirely
a-situation where someone wasn't doing some things that are questionable in their

life at the time. And | think much of why we were here today is as a result and 'm
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guessing the Defendant would probably admit to some extent he's heré in part
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bec ing amphstamine and involving himself in selling

methamphetémine.

I think at the end of the day the most important evidence in this
particular case, the evidence that the Defendant simply couldn’t escape despite
presenting a PTSD defense, which | think at the end of the day was pretty clear
didn't have much to do with the events that took place in this case, despite spending
a great deal of time on it. Is that the Defendant ultimately shot the victim in the butt
while he was face down on the ground, probably pretty much dead at that point,
And t don’t know how — that's the piece of evidence I'think that everyone has to kind
of hang their hat dn, it's got to be the piece of evidence that the jury in this particular
case simply couldn't get around, déspite arguments about who brought the gun and
how the fight went down. |

The gunshot to the rear-end after a gunshot to the chest, dropped the
victim in this case on his face. To me, if ybu work back from that, it demonstrates
what's going through the Defendant's mind and what the more likely scenario is,
That kind of a shot was, as | argued, [ think - showed a level of animosity and
malice that wouid not ag easily have been argued in the case, had it been limited fo
that one gunshot wound to the chest. | think it speaks volumes as to what was
going on at the time when this went down.’ And ! think it's the reason that a first
degree murder was appropriate and | think it's the reéson that a life sentence is
appropriate and that the maximum on the enhancement is appropriate. So I'll
submit it to the Court with that and just ask that if you could hear from Bobby’s_mom
atthe end. Thank you. o
THE COURT: And Mr., Pimentel | know you're — you have back issuss that

Rough Draft : -3-
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you're not really getting much treatment for, so I'll et you remain seated.l

THE DEFENDANT: Yes, ma'am.
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term of years was appropriate as a potential sentence on first degree murdef, | think

THE COURT: Would you like to address the Couft?

THE DEFENDANT: No, ma’am.

THE COURT: Not at all?

THE DEFENDANT: No.

THE COURT: Okay.

THE DEFENDANT: I'm sorry for the family’s loss but really nothing | say is
gonna to matter with them, so | just stay si'!ent and pray for them.

THE COURT: Okay. -

Ms. Lemcke.

MS. LEMCKE: Your Honor, you know the legislature went they decided that a

contemplated kind of the spectrum of cases and facts and defehdants that might
come before a judge such as Your Honor on a charge as serious as ﬁrst-degree
murder. And still they saw fit to make a term of years one of the potential
sentencing options, along with life with the possibility of parole and life without.

And | think when you consider that spectrum and you put Mr. Pimentel
and his background and these facts on that spectrum, there’s no more compelling
factual scenario nor is there any more compelling defendant deserving of that
minimal sentence for first degree murder. |

In other words, quite frankly, if this gentleman doesn’t deserve that term
of years, 'm not réally sure who does. | mean there’s no question. You know some
of the facts, you know, there was some dispute as to some of the facts: some of the

facts were not in dispute.
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What was not in dispute was the fact that, you know, Bobby had

lngested qwte franklv lethal quantities of m ethamph ctamine; a‘su‘bs’fance‘thiris—

.'.
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some way. |t wasl aresponse to the threatening situation that he — that Mr. Pimentel

known to make people a little bit more irrational and aggressive. He then pursues
Amanda. Heis physically abusive with Amanda, He then follows Amanda and Mr.
Pimentel to Mr. Pimentel's apartment and he punches Mr. Pimentel.

| Now, I'm not saying that that neceesarily ~ you know, at this point and
certainly at trial our position is, you know, his response was justified in defending his
life. 1 understand the j jury disagreed with that and here we are. But the fact remains
that he didn't seek out this conflict. He didn’t go looking for Bobby. He didn’ tgo
looking for trouble. And it wasn't ult;mately, you know, his goal that this death

ensue. This wasn’t somethmg that was planned or thought out or calculated in

ultimately found himself in.

I think Mr. Bateman does make a good point when he says, look at the
end of the day, all of this kind of stems from the fact that all these folks were usihg
and dealing and selling and involved with this methamphetamine nonsense. And
that's absolutely true.

| don't think you'd find Mr. Pimentel where he is today but for ultimately
his involvement with that. And | think what's lnterestang about the PTSD testimony
that we heard is that everybody kind of agrees that one of the symptoms of PTSD is
that the stressors and the flashbacks that these gentiemen have from combat are so
difficult to deal that one of the coping mechanisms is to kind of go off the rails.

And here you see a gentleman who, you know, up o the point that he
comes back after serving and starts becommg involved in this substance abuse

|ssue you know, he had led a clean, healthy, very normal life. And you saw that,
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quite frankly, from some of the pictures or the bictur_e that we did admit at trial,
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wh i th-his-wi IS child and whatever. :

But ultimately the stressors of his experiences became a little more
than he could deal with. You know he attempted suicide not once but twice. | mean
that is very telling as to how rncapable he was of dealing with what was gomg on
with him after, you know, he experienced the two deployments and combat.

And so, quite frankly, as Dr. Boyd opined and | don’t think Dr. Piasecki
really disagreed, it's not unusual to find someone who was not — doesn’t have g
previous history of abusing substances and engaging in this kind of risky behavior.
You see them come back from combat and they kind of go off the rails, And they
can't maintain the life that they led before.

And so while | do think Mr. Bateman makes 3 good point about the
methamphetamine use and abuse, at the end of the day that you can tie back | think
with some cértainty to his experiences in combat. And that's not an excuse for what
he did, it’s just to give some context and some explanation. Because, again, context
|s critical | think for Your Honor in this particular sentencing, because you do have
the legislature who has said we want courts to have all avallable ~ these three
options: life without, life with and the term of years.

And when you consider Mr. Pimentel's background, absolutely no
criminal history, nothing other than traffic citations. You know, | would ask Your
Honor to, you know, think about how many timas you’ve sentenced individuals
where you've seen zero, zero, zéro., zero, zero the way that you have on this
particular PSI. | on!d guess it's rare. 7

" And his, you know, eight year service of hig country and not just easy

service, combat service you know, in one of the most difficult deployments that, you
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know, the U.S. Army has ever experience. | think that those factors definitely

mitigate and suggest that thig Defendant, under these facts is deserving-of that
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minimum sentence.
| And | do think that the author of the PSI recognized that as well and |
think that's why that author recommended the term of years. They, Parole and
Probation, obviously also saw that on that spectrum that's kind of where Mr.
Pimentel fits in, it's reasonable. And I would, quite frankly, ask you to give him that
minimal consecutive sentence for the use of a deadly weapon enhancement.
Certainly the jury did not believe béyond a reasonable doubt that Mr.

Pimentel brought that weapon to this particular conflict. And, you know, if nothing
else, you know, that together with the facts of this case | think warrants, | think the
appropriate sentence is the term of years with the minimum consecutive sentence
on the weapon enhancement.

THE COURT: Thank you.

And our victim speaker.

MR. BATEMAN: Where would you like? You want her to stand her
lindicating] or do you want [indicating].

THE COURT: Sure, it's best. We'll pick her up on the microphone.

DEBRA BATTELINI
[having been called as a speak and being first duly sworn, testified as follows:]

THE COURT CLERK: Please state your name and spell it for the record.

THE SPEAKER: Debra Battelini, D-e-b-r-a, Battelini, B-a-t-t-g-l-i-n-i.

THE COURT: You may proceed.

THE SPEAKER: Thank you.

VICTIM STATEMENT
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BY MS. BATTELINI:

Your Honorwe han
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guess that we will never heal because we'll never forgive him. And | don’t care if |
ever heal. Because he took away our son, his father and I. 7

Bobby was only 29 years old when he was murdered. The Defendant
he’s been here longer. Each day we wake up with a scar and our hearts ripped
open and bleed again. We will never heél, no.

Him family may see him in jail but they will see him. We have pictures

-{land memories that's all | have. We can’t hug him, kiss him and talk to him. When

he Was-murdered — when you murdered Bobby you broke our hearts and the hearts
of our grandparents, his grandmothers, his brothers and sisters, nephews and
nieces: |

Bobby will never meet his youngest nephew who now carries his name.
His oldest nephews still cry because they miss him so fnuch and can’t think of him
without tears. | cry every day for him. We hope this explains why we don't care if
we don’t heal and why we would never forgive the Defendant.

Luis knew him ahd knew Bobby would never hurt him. Parents aren't
supposed to bury their.childreh. We're supposed fo be buried by them. There will
always be an empty chair at my table. Nothing can make our heartache go away or
lessen our pain not even time.

The Defendant murdered our son, broke our hearts and he can 't murder]
our memeries. But he can't murder our memories of my son, of my wonderful son.
He meant so much to me, |

THE COURT:- Thank you.

Ms. Lemcke you have any questions?
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= 1 | MS. LEMCKE: | do not, Your Honor.
2 THE COURT: Thank you.

= : 3 All right. Mr, Pimentel, by virtue of the jury’s verdict in this case after
T 4 ||trial | hereby adjudge you guilty of first degree murder with use of a d'eadly weapon.
E 5.4 You know, obviously, ! heard all of the facts of this case. It seemed
6 |[clear to me, it was undisputed as you've said, Ms. Lemcke that he suffers, did suffer |
7 ||atthe time, may still suffer from Posttraumatic Stress Disorder related to his combat
8 ||service, which was — you know he served admirably. He saved many lives during
9 ||his service in a terrible war that has scarred many of our veterans and that that's
10 [|probably what in fact, as you've said, sent him off the rails so that he wasinain a
11 ||lifestyle that was bound to lead to something not — something bad and it led -tb the
12 Hiworst thing that could happen. |
13 That’s true of the victim as well. He may also have been good a good
B person, beloved by his family, as Mr. Pimentel you are beloved by your family. 've
15 |lreceived letters from them.

16 And both put themselves in a lifestyle of very risky behavior that causes

17 |lirrational behavior, victim you know showed irrational behavior during the time. But

18 |lhis behavior did not warrant what was a death sentence for him.

19 _ fn this case you know Mr. Pimentel is 37 years old. A 50 year sentence

‘ 20 ||on the end is a life sentence. | mean if he lives the life expectancy of a male in this
21 ||country at this time is less than that. And so the question is, you know, what is the
22 ||appropriate séntence in this case, even knowing that the term of years, which is the
2 ||least sentence that | can pronounce in this matter still amounts to a life sentence?

- 24 | The time for parole, as you knew of course is the same. | don't think

25 |lthat life without parole is an appropriate sentence in this case. Because, you know,
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it's just not. And, as you say Ms. Lemcke, we have seen some pretty terrible things

in our years comrng through this courthouse. And | suppose, you know, if you got

1 |
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into the: Let's — which is worse, you know, is this one worse? | mean it just seems
like some days | think it just — every time ! sit down at the bench | see something
worse. And | supposed you can't get into that -game.

But what | look at is, | have to look at what kind of life, what mitigation
am| Iobking at and what kind of life did he have before this happened? And he had
an upstanding life. He was not a gang member. He was not committihg crimes and
victimizing people that | see every day filled ~ you know, the box filled with people
like that who don't care about anyone but themselves.

This man volunteered to serve our country, to risk his life every day for
years. Saved many lives and paid a very heavy price mentally fbr that experience.
And we heard that from witnesses on the stand at trial. .So | do believe that the —

and | believe, even though of course We no longer have the benefit of P and P teliing

us why they come to these decisions, they used to.

But even if | did not have this recommendation from them, this would be
the sentence that | would have pronounced in this case. | think it is appropriate. As
| say it certainly gives the Department of Corrections the ability if he does not

behave in prison of keeping him longer than the earliest parole date. And even at

that point in time, obviously, he’s going to be — he's going to have served a very long

time in prison.

~ HHeel terribly for your loss ma'am, losing your son. | mean thls IS a
terrrble for both mothers, you know. | mean it's a horrible thing to happen.

And so that's what I'm left and so in accordance with the faws of the

State of Nevada, in addition to the $25 administrative assessment fee, the $150
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DNA testing fee, $3 DNA collection fee, | hereby sentence you, sir, to a term of
erm-of SOyearsimthe Nevada |
rate, Ms. Lemcke,

Department of Corrections. And for the enhancement, | sentence youtoa minirhum

years, a_minimulm term of 20 and a maximum £
of 32, @ maximum of 144 months as well. And credit for time served, let's see if it's

-three days credit for time served.
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THE COURT: Thank you.
MS. LEMCKE: Thank you, Your Honor.
And FIl pronounce the aggregate sentence and put it in the judgment of

15

THE COURT: Oh, okay.
THE COURT CLERK: Okay. Well, | have to put it on the markup.

16
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accurate? Yes, it's through today. Do you believe this to be accy

the 573 days’?
MS. LEMCKE: I do, Your Honor.
THE COURT: Five hundred and seventy

MR. BATEMAN: Thank you.
THE COURT CLERK: Judge did you want to put on the aggregate?

conviction, | got to do the math. They want it in months.
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ATTEST: Pursuant to Rul

acknowledge that this is g
proofread, corrected, or ce

* ok ok ok ok &

& 3C(d) of the Nevada Rule
pt, expeditiously prepared, not
urate transcript.

rough draft transcri

THE COURT: I'm going to do it right now.
[Proceedings concluded, 9:24 am.)]
s of Appeliate Procedure, |

THE COURT CLERK: Okay.

rtified to be an acc

Rough Draft

Can s
i;azexﬁizif;;;;%ﬁ
DEBRA WINN, Court Transcriber
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