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MEMORANDUM OF POINTS & AUTHORITIES

I INTRODUCTION
Plaintiff Daiz’s Motion seeking a partial summary judgment turns on the definition of a
single word: provide. In order to prevail on his Motion, Plaintiff Diaz must convince this Court that

unless she actually personally enrolled in the health plan admittedly made available to her by her

employer, Defendant did not “provide” health benefits as that term is used in Nev, Const. art XV §
16 (Nevada Constitution’s Minimum Wage Amendment or “MWA”).! See, Diaz Motion, at 3:6-7.
There is, however, one problem with this argument. It is flat out wrong.

Even a cursory review of his Points and Authorities reveals that Plaintiff has engaged in
extensive verbal gyrations and resorted to blatant omissions to arrive at the tortured definition she
proffers ;co support her unwonted position. Indeed, Plaintiff intentionally ignored numerous terms
and synonyms to the contrary in order to argue that “provide” as used in the MWA requires that she
actually enroll in health benefits, Citing but one example, the online Merriam-Webster Dictionary
cited by Plaintiff prominently contains among its first definitions of the term “provide” “to make
(something) available.” Moreover, Plaintiff doubles down on his deliberately obfuscated definition
by failing to quote the sentence following language of the MWA -on which he relies: a sentence
which unmistakably clarifies that the terms provide and offer were intended by the drafters of the
MWA to be synonymous. “Offering health benefits within the meaning of this section shall consist
of making health insurance available to the employee for the employee and the employee’s
dependents....” Nev. Const. art XV § 16.

The putrescence of Plaintiff’s argument is further highlighted by the fact that she completely
fails to discuss the regulations implementing the MWA. The regulations specifically state that
qualification to pay the lower tier minimum wage is predicated on making health insurance
“available to the employee and any dependents of the employee,” not on actual enrollment by the
employee. NAC 608.102(2). Finally, by taking the position he has in this case, Plaintiff is in

essence asking this Court to vitiate duly enacted regulations on which Defendant WOLV, and

! Although Plaintiff Diaz has filed this lawsuit against all three Defendants, Defendant MDC Restaurants is the only
Defendant to have employed Diaz during the relevant statute of limitations.

2.
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practically every other employer in Nevada, has reasonably relied. The retroactive effect of such a
ruling would be a classic blunder and clear violation of WOLV’s and other Nevada employers’ due
process.

Accordingly, there is but one clear meaning of the word provide in the MWA. Indeed, the
unambiguous language of the MWA, the implementing regulations and even the various dictionaries
Plaintiff cites confirm that health benefits are provided within the meaning of the Nevada
Constitution when an employer offers or makes “health insurance available” to its employees.

IL. STANDARD OF REVIEW

The Nevada Supreme Court has long held that entry of summary judgment is proper when
there are no issues of fact in dispute and that the moving party is entitled to an expedited judgment
as a matter of law, Riley v OPP LX, L.P., 112 Nev. 826, 830, 919 P.2d 1071, 1074 (1996). A
genuine issue of material fact is such that a reasonable jury could return a verdict for the non-moving
party. Id. (Citing Valley Bank v. Marble, 105 Nev. 366, 367, 775 P.2d 1278, 1279 (1989)).
Moreover, the Nevada Supreme Court has adopted the same summary judgment principles espoused
by the United States Supreme Court in Celotex Corp v. Catrett, 477 U.S. 317, 106 S. Ct. 2548
(1986). Wood v. Safeway, Inc., 121 Nev. 724, 731, 121 P.3d 1026, 1031 (2005). In Wood, the
Nevada Supreme Court held that NRCP 56 mandates the entry of summary judgment against a party
who fails to make a showing sufficient to establish the existence of an element essential to that
party's case, and on which that party will bear the burden of proof at trial. Wood at 731. One of the
principal purposes of the summary judgment rule is to isolate and dispose of factually unsupported
claims, Id. at 324. Here, Plaintiff cannot prove any of the required elements to sustain her Motion
and thus her Motion should be denied in its entirety.

II1. ADDITIONAL UNDISPUTED FACTS

Defendants concur that the facts 1-5 in Plaintiff’s Section III Undisputed Facts are correct,
with the exception that Defendants contend that Plaintiff’s employer did provide qualifying health
insurance benefits for all its hourly employees, including Plaintiff. In addition, Defendants proffer
the following undisputed facts which are material to a resolution of the instant Motion:

1. Plaintiff Diaz was offered insurance at her time of hire. See Plaintiff Diaz Insurance
3.
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Enrollment Form, produced as bates no. MDC000002, attached hereto as Exhibit 1.

2. Plaintiff Diaz declined the health insurance offered to her. See Plaintiff Diaz Insurance

Enrollment Form, produced as bates no. MDC000002, attached hereto as Exhibit 1.
IV. ARGUMENT

The MWA sets forth a very clear directive for Nevada employers paying minimum wage: if
they provide health insurance to their employees, they may pay the lower-tier minimum wage. Nev.
Const. art XV § 16. Indeed, the parties agree that this is inherent in the plain language of the MWA.
See Diaz Motion, at 7:5-6. The disagreement therefore, rests solely on what is meant by the word
“provide.” According to Plaintiff, provide in this context means that an employer must not only
provide benefits by making them available to its employees but the employees must also actually
enroll in the employer~baéed insurance plans. In other wérds, Plaintiff clairhs that benefits are not
provided unless forced on employees.

Such an interpretation of the word provide is ludicrous for three key reasons: (1) the MWA
directs employers to offer insurance and it does not require employees to enroll in insurance; (2) the
regulations implementing the MWA specifically state that employers need only offer qualifying
health insurance benefits in order to pay the lower-tier minimum wage; and (3) the retroactive effect
of a ruling requiring employees to be enrolled in insurance prior to being paid the lower-tier
minimum wage would be a violation of due process.

The fact that Plaintiff chose not to enroll in the health insurance provided to her is irrelevant.
Accordingly, Defendants respectfully request that the Court deny Plaintiff’s Motion in its entirety
and enter an order to the effect that employers who offer their employees qualified health insurance

are compliant with the MWA.

A. The Nevada Constitution Directs Employers to Offer Insurance to Employees In
Order to Pay the Lower-Tier Minimum Wage

The MWA focuses on what actions employers must take in order to pay below the upper tier
minimum wage. See Nev. Const. art XV § 16. Specifically, it directs employers to offer health
insurance benefits to their employees. Id. At no point does it discuss or even mention any action

that must be taken by employees, See id. Thus, Plaintiff’s assertion that the MWA states that
4,
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employees must enroll in the health insurance plan provided to them by their employers in order to
be paid below the upper tier minimum wage is completely erroneous and contrary to the clear
directive of the MWA. See Diaz Motion, at 4:3-5.

Indeed, the MWA directs only that employers must offer insurance and Plaintiff’s argument
that employees must enroll in insurance fails for three reasons: (1) the plain language of the MWA
permits payment of the lower-tier minimum wage where the employer offers health benefits to its
employees; (2) Plaintiff’s unreasonably restricted definition of the word “provide” renders the
language of the MWA nugatory; and (3) Plaintiff’s purported authority for his position is inapposite

to the instant matter.

1. The Plain Language of the MWA Permits Payment of the Lower-Tier Minimum
Wage Where the Employer Offers Health Benefits to its Employees

When the words of a statute have a definite and ordinary meaning, the court should not look
beyond “the plain language .of the statute, unless it is clear that this meaning was not intended.”
Harris Associates v. Clark Cnty. Sch. Dist., 119 Nev. 638, 641-42, 81 P.3d 532, 534 (2003) (citing
State v. Quinn, 117 Nev. 709, 713, 30 P.3d 1117, 1120 (2001)); see also Glover v. Concerned
Citizens for Fuji Park, 118 Nev. 488 (2002) (stating that “[i]t is well established that when the
language of a statute is unambiguous, a court should give that language its ordinary meaning”),
overruled in part by Garvin v. Dist. Ct., 118 Nev. 749 (2002). Here, the plain language of the MWA

is clear:

Each employer shall pay a wage to each employee of not less than the

hourly rates set forth in this section. The rate shall be five dollars and

fifteen cents ($5.15) per hour worked, if the employer provides health

benefits as described herein, or six dollars and fifteen cents ($6.15) per

hour if the employer does not provide such benefits.
Nev. Const. art. XV § 16. Thus, if an employer provides health insurance to its employees, it may
pay those employees the lower-tier minimum wage. The plain and ordinary meaning of the word
“provide” is “to make available.” See ie. <http://www.merriam-webster.com/dictionary/provide>.
Therefore, if an employer makes health insurance available to its employees, it may pay the lower

tier minimum wage.

In an attempt to contort the very straight-forward directive of the MWA, Plaintiff requests
5.
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that this Court adopt a nonsensical definition of the word “provide.” Specifically, Plaintiff asserts
that the word “provide” means that there must be some form of acceptance or assertion of control or
possession by the person to whom a service or item is being provided. See Diaz Motion, at 4:3-5,
Thus, according to Plaintiff, a service or item has not been provided unless the person for whom the
service or item is intended actually uses or takes that service or item. Id. This is completely contrary
to every definition of the word “provide,” including the definitions used by the sources Plaintiff
cites. Specifically, Plaintiff directs the Court to the online Merriam-Webster Dictionary’s Thesaurus
definition for the word provide. Diaz Motion, at 7:26. However, even that definition explains that

there is no need for actual acceptance or use:

PROVIDE

to put (something) into the possession of someone for use or
consumption <this luxury hotel provides all the comforts of home to
well-heeled vacationers>

_ <http://www.merriam-webster.com/thesaurus/provide>, - As the example sets forth, providing

is the same as making available for use. If a “well-heeled vacationer” doesn’t use or keep the towels,
it doesn’t mean the “comforts of home” weren’t provided. Rather, if the towels were available for
use, they were provided — plain and simple. Whether the guest actually uses the towels is irrelevant
to the inquiry. For example, if person A invites person B over for dinner and then prepares and
offers person B dinner, person A has provided person B dinner regardless of whether person B eats
the food provided. What matters is that dinner was made available,

Next, Plaintiff completely omits the actual dictionary definition of the online Merriam-
Webster Dictionary. Diaz Motion, at 7:26. The online Merriam-Webster Dictionary defines

“provide” as follows:

Provide:

: to make (something) available : to supply (something that is wanted
or needed)

: to give something wanted or needed to (someone or something) : to
supply (someone or something) with something

: to supply or make available (something wanted or needed) <provided
new uniforms for the band>; also : afford <curtains provide privacy>

to make something available ‘to <provide the children with free
balloons>
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<http://www.merriam-webster.com/dictionary/provide> (emphasis added). Thus, according to

Plaintiff’s own source and which he outlandishly ignores in his Motion, the very first definition of
the word “provide” is “to make available.” /d. Nowhere in this definition is there a requirement that
the person being provided an item or service must actually use or accept that item or service in order
for it to be considered “provided.”

' This is also true in the definition given by Black’s Law Dictionary: “An act of furnishing or

supplying a person with a product.” <http://thelawdictionary.org/provide/> (Black’s Law Dictionary

Online). Thus, according to Black’s, if a person furnishes or supplies a product, they have made it
available. There is no requirement that the supplied or furnished product is accepted or used or taken
into possession by the offeree.

Anothér source, and one which arguably offers the most “ordinary and everyday meaning” of
the word “provide,” is Google. Indeed, there is no other definition of “provide” that is more
“accessible, ordinary, or everyday” in today’s world than that given by a simple internet search,

Accordingly, a Google search of “provide definition” gives the following result:

pro-vide
verb
1. make available for use; supply.

2. make adequate preparation for (a possible event),

If a Nevada voter or minimum wage worker were curious about the definition of the word
provide, this is more than likely the definition they would locate first. Thus, it would be clear that
this definition, like all the others, in no way requires acceptance or use by the person to whom a
service or item is being provided.

To further display this point, yet another source that defines “provide” is Roget’s II: The
New Thesaurus. Roget’s II: The New Thesaurﬁs. 3rd ed. Boston: Houghton Mifflin, 1995. Therein,
“provide” is defined as “[tJo make (something) readily available.” Id., at 647, 701. Thus every
single definition of the word “provide” is the same. It means to make available for use. There is no
ambiguity and there is no requirement of actual acceptance or use.

The definition of the word “provide” is “to make available for use.” Accordingly, as

7.
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explained above, the plain language of the MWA is clear: if an employer makes insurance available

to its employees, it may pay those employees the lower-tier minimum wage. It is that simple.

2. Plaintiff’s Unreasonably Restricted Definition of the Word “Provide” Renders the
Language of the MWA Nugatory

Whenever possible, statutes are construed “such that no part of the statute is rendered
nugatory or turned to mere surplusage” or to “produce absurd or unreasonable results.” Albios v.
Horizon Communities, Inc., 122 Nev. 409, 418, 132 P.3d 1022, 1028 (2006); Harris, 119 Nev. at
642, 81 P.3d at 534. Here, Plaintiff has requested that this Court adopt a definition of the word
“provide” that is so restrictive that whether an employer offers insurance to its employees would
have no bearing whatsoever on whether that employer is permitted to pay the lower-tier minimum
wage; This is in complete contrast Vto the actual lénguage of the MWA. Indeed, directly after setting
forth that employers must provide insurance, the MWA goes on to explain exactly what providing

health insurance means. Specifically, it states:

Offering health benefits within the meaning of this section shall
consist of making health insurance available to the employee for the
employee and the employee’s dependents at a total cost to the
employee for premiums of not more than 10 percent of the employee’s
gross taxable income from the employer.

It is not setting forth a separate and distinct act by the employer. It is clarifying what sort of
insurance should be provided by the employer. Thus, the MWA uses the terms “provide” and
“offer” synonymously. To assert otherwise is nonsensical. If “offer” and “provide” mean entirely
separate things, as Plaintiff suggests, then the second sentence is essentially meaningless and would
be rendered nugatory. This of course is not the case. The drafters, aware that employers cannot
forcibly enroll their employees in insurance, indicated that the relevant act for compliance with the
MWA is the employer’s offer of insurance — not an employee’s acceptance. Thus, Plaintiff>s
contention that “[t]he term ‘[o]ffering’ is not concerned with whether an employer qualifies for
paying the lower tier wage addressed in the prior sentence,” is blatantly inaccurate. Diaz Motion, at
10:11-13. The word “offering” is clearly used in conjunction with the type of insurance that must be

made available in order for employers to qualify to pay below the upper-tier minimum wage. Thus
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the use of the word “offering” is relevant and it is directly addressing whether an employer qualifies
to pay the lower-tier minimum wage.

Moreover, looking to the subject matter of the MWA — minimum wage and insurance — it is
clear making insurance available to minimum wage employees was the goal. It was not to allow
minimum wage employees to select their own rate of pay. Such a result would be completely
contrary to the concepts of both minimum wage and insurance. Enrolling in insurance is a voluntary
process. Minimum wage employees are free to choose, just as anyone else would be, which
insurance they would like to select, if any. Employers cannot require their employees to enroll in
insurance. Thus, if the MWA intended to mandate that employees be enrolled in a company health
insurance in order to be paid the lower-tier wage, it would be inherently discriminatory towards
employees without other sources of insurance. For exarﬁple, any employef; who over the age of 26
and therefore cannot be covered by their parents insurance — at no cost to themselves — would
invariably earn less than their younger counterparts. Similarly, an un-married employee who could
not be on a spouse’s insurance would also earn less. The result would be absurd.

Accordingly, the MWA discusses “offering insurance” because that is its mandate to
employers paying the lower-tier minimum wage — they must offer employees health insurance.

3, Plaintiff’s Purported Authority For His Position is Inapposite to The Instant Matter

Most likely aware that his argument requires the Court to ignore the plain language of the
MWA and the obvious directives therein, Plaintiff makes tenuous arguments based on inapposite
authority that does not actually support his position. For example, in an effort to skew the clear
definition of the word “provide,” Plaintiff makes a tenuous argument regarding the word “furnish.”
Diaz Motion, at 8:16-25. Specifically, he notes that “furnish” is synonymous with “provide” and
then cites to a criminal case wherein a prisoner was charged with furnishing a controlled substance
to himself. Id. Plaintiff notes that the Nevada Supreme Court stated that furnishing “calls for
delivery by one person to another person.” Id. However, what Plaintiff leaves out is that the
sentence goes on to say “you can't deliver to yourself.” State v. Powe, No. 55909, 2010 WL
3462763, at *1 (Nev. July 19, 2010). Thus, the Nevada Supreme Court was in no way indicating

that the words “provide” or “furnish” mean there must be some acceptance or use or ongoing
9.
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possession by the person for whom an item or service is intended. Rather, the point of the statement
was that a person cannot transfer something to themselves. See id.

Next, Plaintiff relies upon an Internal Revenue Service (“IRS”) interpretation from 1976 of
Treasury Regulation § 601.201(0)(3) which stands for the exact opposite of Plaintiff’s position.
Diaz Motion, at 8 fn, 4. Specifically, at issue was whether applicants must be given copies of all
comments on an application or allowed to inspect and copy materials on request. Id. The IRS
determined that the applicant must be given copies, “not merely given the opportunity to obtain
them” and, therefore, “rather than adopting a strained reading of the word ‘provide,’ the regulation
should be amended.” Id. Thus, the IRS was stating that as written the regulation was indicating an
“opportunity to obtain” may be implied by the use of the word “provide.” »

Plaintiff further relies oﬁ a case which makes a‘distinction between the use of the terms “state
office” and “local governing body” in an effort to show that the MWA intended two entirely
different meanings by using the words “provide” and “offer.” Diaz Motion; at 11:19-24. At issue
in that case was the drafter’s intent in Nev. Const. art. XV § 3 by using different terms in addressing
how term limits apply in state and local elections. Lorton v. Jones, 130 Nev. Adv. Op. 8, 322 P.3d
1051, 1056 (2014), reh’g denied (Mar. 5, 2014). This is in no way analogous to the matter at hand.
“Provide” and “offer” are not materially different terms. As discussed above, provide means to
make available. By the very nature of the subject matter of the MWA, naturally an offer must occur.
The two terms go hand in hand.

Finally, Plaintiff refers to the “findings and purposes” of the MWA. Diaz Motion, at 14:7-
26. As evident from Plaintiff’s motion, the “findings and purposes” make no reference whatsoever

to the alleged requirement that an employee must enroll in insurance, Id.

B. The Regulations Implementing the MWA Specifically State That Employers Need
Only Offer Qualifying Health Insurance In Order to Pay the Lower-Tier Minimum
Wage

In what can only be described as a blatant attempt to mislead the Court, Plaintiff quite

egregiously failed to make any reference whatsoever to the regulations that support the MWA.? This

? Instead, Plaintiff cites to a series of articles and press releases which were likely copied and pasted from one another
and are of no controlling precedent whatsoever, Diaz Motion, at 16-17. Indeed, many of the citations were published

10.
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is likely because the regulations make it abundantly clear that employers who “offer” insurance to
their employees qualify to pay the lower-tier minimum wage. Specifically, NAC 608.102 states:
“To qualify to pay an employee the minimum wage set forth in paragraph (a) of subsection 1 of
NAC 608.100 . . . [t]he employer must offer a health insurance plan.” NAC 608.102(1) (emphasis

added). The regulation goes on to state that, “[t]he health insurance plan must be made available to

the employee and any dependents of the employee.” NAC 608.102(2) (emphasis added). It says
absolutely nothing about requiring an employee to enroll in insurance. Rather, the directive is clear:
employers must offer insurance in order to pay the lower-tier minimum wage,

NAC 608.102 also makes clear that the Labor Commissioner understood that the definition
of the word “provide” is “to make available.” Moreover, the Labor Commissipner interpreted the
MWA as a whole to require employers to offer insurance to their employees — not to require
employees to enroll in insurance. The Court must give deference to this interpretation as long as it is
“based on a permissible construction of the statute.” .. Chevron v. Natural Resources Defense
Council, 467 U.S. 837, 842-843, 104 S.Ct. 2778, 81 L.Ed.2d 694 (1984). In other words, the agency
interpretation is upheld unless it is arbitrary or capricious. Deukmejian v. United States Postal
Service, 734 F.2d 460 (9th Cir.1984); Lane v. U.S. Postal Serv., 964 F. Supp. 1435, 1437 (D. Nev.
1996). Here, as discussed above, interpreting the word “provide” to mean “to make available” is
consistent with every definition of the word. Therefore, there is no argument that the Labor
Commissioner’s interpretation of the MWA is or was arbitrary or capricious.

Next, NAC 608.102 is also due deference because it explains what sort of coverage must be
included in the offered health insurance plan. Therefore, if the Court were to ignore NAC 608.102 or
determine it is somehow inapplicable or void, there would be no guidance whatsoever on what sort
of coverage must be included in the offered insurance. The result would be truly absurd, NAC
608.102 has been in place since 2007 and its directives have been essential in the interpretation of
the MWA.

Another regulation that sets forth the requirements of the MWA is NAC 608.106 which

before there was any clarification by the Labor Commissioner via the regulations and lack any indication of actual
research into the MWA whatsoever. See id.

11.
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further elaborates that the MWA is designed to incentivize offering insurance. Specifically, it sets

forth that employees are free to decline the offered insurance:

If an employee declines coverage under a health insurance plan that
meets the requirements of NAC 608.102 and which is offered by the
employer the employer must maintain documentation that the
employee has declined coverage.

NAC 608.102 (emphasis added). It does not state that the employee will be paid the upper-tier wage
if they decline insurance. Instead, it contemplates an offer of insurance, which employees are free to
decline.

Finally, NAC 608.108 is yet another regulation that explains that it is the offer of insurance
that is relevant. NAC 608.108 clearly sets forth that the requirements for payment of the upper-tier

minimum wage are as follows:

If an employer does not offer a health insurance plan, or the health
insurance plan is not available or is not provided within 6 months of
employment, the employee must be paid at least the minimum wage
set forth in paragraph (b) of subsection 1 of NAC 608.100. ..

NAC 608.108 (emphasis added). Accordingly, since at least 2007, the express mandate to employers
is that offering health insurance to their minimum wage employees qualifies them to pay below the
upper-tier minimum wage.

The regulations, like the MWA, are clear: employers must offer health insurance to pay
below the upper-tier minimum wage. Actual coverage which would occur in the event an employee

selects the insurance has no bearing on the rate of pay.

C. The Retroactive Effect of A Ruling Requiring Employees to be Enrolled in
Insurance Prior to Being Paid the Lower-Tier Minimum Wage Would be a
Violation of Due Process

Plaintiff’s Motion urges the Court to ignore the above discussed regulations. As a result, if
the Court were to take this approach, it would have to address the nine-years in which employers in
Nevada have relied on those regulations. The Supreme Court has held that “a court is to apply the
law in effect at the time it renders its decision” in the absence of manifest injustice or evidence of
legislative intent to the contrary. Bradley v. School Board, 416 U.S. 696, 711, 94 S.Ct. 2006, 2016,

40 L.Ed.2d 476 (1974). Thus, in the event the Court agrees with Plaintiff’s argument, the
12.
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constitutional concerns would be substantial. Specifically, when interpreting a statute, courts have
long applied the “cardinal principle” that a fair construction which permits the court to avoid
constitutional questions will be adopted. United States v. Security Industrial Bank, 459 U.S. 70, 78,
103 S.Ct. 407, 412, 74 L.Ed.2d 235 (1982) (quoting Lorillard v. Pons, 434 U.S. 575, 577, 98 S.Ct.
866, 868, 55 L.Ed.2d 40 (1978)); Lowe v. S.E.C., 472 U.S. 181, ——, 105 S.Ct. 2557, 2562, 85
L.Ed.2d —— (1985). Where a statute may be construed to have either retrospective or prospective
effect, a court will choose to apply the statute prospectively if constitutional problems can thereby be
avoided. In re Ashe, 712 F.2d 864, 865-66 (3d Cir.1983), cert. denied, 465 U.S. 1024, 104 S.Ct.
1279, 79 L.Ed.2d 683 (1984); Roth v. Pritikin, 710 F.2d 934, 93940 (2d Cir.), cert. denied, 464 U.S.
961, 104 S.Ct. 394, 78 L.Ed.2d 377 (1983). Resolution of the constitutional issue need not be
certain; there need only be a “substantial doubt,” Securz'ty Industrial Bank, 459 U.S, at 78, 103 S.Ct.
at 412, or an indication that the constitutional question is “non-frivolous.” Ashe, 712 F.2d at 865,
Accord Roth, 710 F.2d at 939 (“[e]ven the spectre of a constitutional issue” is sufficient to construe
the statute to provide for only prospective relief).

Here, retroactive application of Plaintiff’s “must be enrolled” argument could raise
constitutional questions concerning both the Ex Post Facto Clause, U.S. Const., art. I, § 9, cl. 3, and
the Due Process Clause of the Fifth Amendment. Therefore, the Court should select the construction
that renders constitutional analysis unnecessary. However, in the event the Court does not and
agrees with Plaintiff, Plaintiff’s Motion must still be denied because the voiding of the Labor
Commissioner’s regulations would have to be applied prospectively — not retroactively.

V. CONCLUSION

For the forgoing reasons, Defendants respectfully request that the Court deny Plaintiff Diaz’s
Motion in its entirety and enter an order finding that employers who offer their employees qualified
health insurance are permitted under the MWA to pay those employees below the upper tier
minimum wage.

/11
/1

/11
13.
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Dated: May 22, 2015
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CLERK OF THE COURT

EIGHTH JUDICIAL DISTRICT COURT
IN AND FOR CLARK COUNTY, STATE OF NEVADA

PAULETTE DIAZ, an individual; Case No.: A701633
LAWANDA GAIL WILBANKS, an Dept. No.: XVI

individual; SHANNON OLSZYNSKI, an
individual; and CHARITY FITZLEFF, an

individual, on behalf of themselves and all MOTION FOR APPROVAL OF CLASS
similarly-situated individuals, ACTION NOTICE TO THE NON-
ENROLLMENT CLASS, CLASS NOTICE
Plaintiffs, PLAN, AND RELATED RELIEF
vs.
Hearing Date:
MDC RESTAURANTS, LLC, a Nevada Hearing Time:

limited liability company; LAGUNA
RESTAURANTS, LLC, a Nevada limited
liability company; INKA, LLC, a Nevada
limited liability company, and DOES 1
through 100, Inclusive,

Defendants.

COME NOW Plaintiffs, by and through her attorneys of record, and hereby move this Court
for an Order: 1) approving Plaintiffs’ proposed Class Action Notice to the Non-Enrollment Class
(“Notice™) here attached as Exhibit 1; 2) approving Plaintiffs’ proposed Notice plan and requiring
Defendants to provide the requested information regarding all Class members; and 3) requiring
Defendants to bear the costs of sending the Class Notice. This motion is based on the memorandum

of points and authorities below, all papers and exhibits on file herein, and any oral argument this
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Court sees fit to allow at hearing on this matter.
DATED this 13th day of November, 2015.

WOLF, RIFKIN, SHAPIRO,
SCHULMAN & RABKIN. LLP

By: /s/ Bradley Schrager

DON SPRINGMEYER, ESQ.
Nevada State Bar No. 1021
BRADLEY SCHRAGER, ESQ.
Nevada State Bar No. 10217
DANIEL BRAVO, ESQ.

Nevada State Bar No. 13078

3556 E. Russell Road, Second Floor
Las Vegas, Nevada 89120
Attorneys for Plaintiffs

NOTICE OF MOTION

TO: ALL PARTIES AND THEIR COUNSEL OF RECORD:

Please take notice that the undersigned will bring this MOTION FOR APPROVAL OF
CLASS ACTION NOTICE TO THE NON-ENROLLMENT CLASS, CLASS NOTICE
PLAN, AND RELATED RELIEF on for hearing before this Court at the Eighth Judicial District
Court, 200 Lewis Avenue, Las Vegas, NV 89155, 0on _12/15/15 at_ 9:00

a.m./xm. in Dept. XVI or as soon thereafter as counsel can be heard.
DATED this 13th day of November, 2015.

WOLF, RIFKIN, SHAPIRO,
SCHULMAN & RABKIN, LLP

By: /s/ Bradley Schrager

DON SPRINGMEYER, ESQ.
Nevada State Bar No. 1021
BRADLEY SCHRAGER, ESQ.
Nevada State Bar No. 10217
DANIEL BRAVO, ESQ.

Nevada State Bar No. 13078

3556 E. Russell Road, Second Floor
Las Vegas, Nevada 89120
Attorneys for Plaintiffs
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MEMORANDUM OF POINTS AND AUTHORITIES

L. INTRODUCTION

On October 13, 2015, this Court certified the following Class:

All current and former Nevada employees of Defendants paid less than $8.25 per

hour at any time since July 1, 2010, who did not enroll in Defendants’ health

insurance plan.

See October 13, 2015 Order; October 19, 2015 Notice of Entry of Order.

Pursuant to Rule 23 of the Nevada Rules of Civil Procedure, the Court “shall direct to the
members of the class the best notice practicable under the circumstances.” N.R.C.P. 23(c)(2). Here,
the proposed Notice to be sent to each member of the Class is sufficient to inform Class members
about, inter alia: (i) the Class definition; (ii) the nature of the actién; (iii) Class members’ fighi to
be excluded and the procedures for doing so; (iv) Class Counsel’s information; and (v) how to
obtain additional information. See Exhibit 1. The Notice provides Class members with necessary
and sufficient information to make informed decisions about whether to participate in this litigation
and, thus, the Notice satisfies due process. As set forth below, Plaintiffs propose the use of a third-
party administrator to mail the Notice to Class members. Plaintiffs respectfully request that
Defendants be ordered to provide the necessary information of all Class members to facilitate
effective notice, and that the costs of mailing the Notice be assigned to Defendants.
1L PLAINTIFFS’ PROPOSED NOTICE COMPORTS WITH N.R.C.P. 23

Class notification is a straightforward communication that is limited to the parameters of

Rule 23(c)(2), which states:

In any class action maintained under subdivision (b)(3), the court shall direct to the
members of the class the best notice practicable under the circumstances, including
individual notice to all members who can be identified through reasonable effort.
The notice shall advise each member that (A) the court will exclude the member
from the class if the member so requests by a specified date; (B) the judgment,
whether favorable or not, will include all members who do not request exclusion;
and (C) any member who does not request exclusion may, if the member desires,
enter an appearance through the member’s counsel.

N.R.C.P. 23(c)(2).
The mandatory class notice provisions under Rule 23(¢) relating to Rule 23(b)(3) classes

are designed to ensure due process protections for an absent class whose rights will be affected by

3
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litigation, even if they are only passive participants in the action. See Eisen v. Carlisle & Jacquelin,
417 U.S. 156, 173-77, 94 S. Ct. 2140, 2150-52 (1974).

Here, the proposed Notice complies with N.R.C.P. 23(c)(2) requirements that the members
of the Class be given the best “practicable notice[.]” See N.R.C.P. 23(c)(2). The Notice explains the
nature of the action, defines the Class, and sets forth the description of Plaintiffs’ class allegations
and claims in the case. See Exhibit 1. In plain language, it contains an explanation of the Class
member’s rights and options, including that a Class member may enter an appearance through
counsel; that the Court will exclude any class member who requests exclusion; the procedures for
requesting exclusion; and the binding effect of a judgment on Class members under N.R.C.P. 23.
See Exhibit 1. i /

III. PLAINTIFFS’ PROPOSED NOTICE PLAN

This Court may direct appropriate notice to the class. See N.R.C.P. 23(c)(2); see also Sosna
v. Iowa, 419 U.S. 393, 415, 95 S. Ct. 553, 565 (1975). Plaintiffs propose the best notification to the
Class would be as follows: a single mailing to each Class member. “When the names and addresses
of most class members are known, notice by mail usually is preferred.” Manual for Complex
Litigation Class § 21.311 (citing Oppenheimer Fund, Inc. v. Sanders, 437 U.S. 340, 356 n. 22
(1978)). Plaintiffs propose that a third-party administrator mail the Notice to all members of the
Class via direct mailing, using U.S. Mail, postage prepaid, at the addresses provided by
Defendants. Plaintiffs also propose an opt-out response date of thirty (30) days from the date of
mailing of the Notice.

Plaintiffs request that this Court order Defendants to produce a list of all Class members,
identifying each person by full name, dates of employment, location of employment, and providing
all address information known to Defendants.

Class counsel propose that the parties meet and confer to discuss the schedule for provision
of the necessary information and for the sending out of the proposed Notice, as well as technical
matters such as the selection of a third-party administrator. Class counsel suggests these issues also
be discussed with the Court at time of hearing on this Motion, but that the Court consider dates by

which it will order such information to be produced by Defendant.

4
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IV. DEFENDANTS SHOULD PAY THE COSTS OF THE CLASS NOTICE

The United States Supreme Court in Eisen established the general rule that the plaintiffs
should bear the costs relating to the sending of the notice to the class. See Eisen, 417 U.S. at 178-
79, 94 S. Ct. at 2153. District courts do, however, have discretion to shift costs of notice to
defendants in certain circumstances. Hunt v. Imperial Merchant Servs., Inc., 560 F.3d 1137, 1143
(9th Cir. 2009). For instance, courts may order a class action defendant to pay the cost of class
notification when there has been a preliminary showing of the defendant’s liability. That applies
here a fortiori and justifies requiring the Defendants to bear the cost of sending the proposed
Notice. See Hunt, 560 F.3d at 1143 (“interim litigation costs, including class notice costs, may be
shifted to defendant after plaintiff’s showing of some success on the merits, whether by preliminéry
injunction, partial summary judgment, or other procedure.”); Sobel v. Hertz Corp., 2013 WL
5202027, at *5 (D. Nev. Sept. 13, 2013) (“And, indeed, the weight of authority appears to endorse
the shifting of costs to the defendant when its liability is clearly within sight.”); Sullivan v. Kelly
Servs., Inc., 2011 WL 31534 (N.D. Cal. Jan. 5, 2011); Bickel v. Whitley Cnty. Sheriff, 2010 WL
5564634, at *3 (N.D. Ind. Dec. 27, 2010); Fournigault v. Independence One Mortgage Corp., 242
F.R.D. 486, 490 (N.D. I11. 2007).

Here, the Court has granted partial summary judgment on liability as to Plaintiff Paulette
Diaz’s first claim for relief. In its July 1, 2015 minute order granting Plaintiff Paulette Diaz’s
motion, this Court found that, under the Minimum Wage Amendment, “[a]n employer must
actually provide, supply, or furnish qualifying health insurance to an employee as a precondition to
paying that employee the lower-tier hourly minimum wage” and that “[m]erely offering health
insurance coverage is insufficient.” See July 1, 2015 Minute Order; July 17, 2015 Notice of Entry
of Order. On November 2, 2015, Plaintiffs Lawanda Gail Wilbanks and Shannon Olszynski filed a
similar motion for summary judgment on behalf of themselves and the certified Class incorporating
the arguments made in briefing and argument supporting the Court’s July 17, 2015 Order. As
discussed in the November 2, 2015 motion, Defendants were not eligible to pay Plaintiffs or the
Class members below $8.25 an hour at any time since July 1, 2010; thus, Defendants are liable to

Plaintiffs and Class members for wages unlawfully withheld from them, as well as damages and

5
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attorneys’ fees. See November 2, 2015, Motion for Summary Judgment on file herein. Plaintiffs
expect that the Court will grant the motion and, as such, will justify requiring the Defendants to
bear the cost of sending the proposed Notice.
V. CONCLUSION

Based on the reasons set forth, Plaintiffs respectfully request that this Court issue an Order:
1) approving Plaintiffs’ proposed Class Action Notice to the Non-Enrollment Class; 2) approving
Plaintiffs’ proposed Notice plan and requiring Defendants to produce the requested information
regarding all Class members; and 3) requiring Defendants to bear the costs of sending the Class
Notice.

DATED this 13th day of November, 2015.

WOLF, RIFKIN, SHAPIRO,
SCHULMAN & RABKIN. LLP

By: /s/ Bradley Schrager

DON SPRINGMEYER, ESQ.
Nevada State Bar No. 1021
BRADLEY SCHRAGER, ESQ.
Nevada State Bar No. 10217
DANIEL BRAVO, ESQ.

Nevada State Bar No. 13078

3556 E. Russell Road, Second Floor
Las Vegas, Nevada 89120
Attorneys for Plaintiffs
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CERTIFICATE OF SERVICE

I hereby certify that on this 13th day of November, 2015, a true and correct copy of this
MOTION FOR APPROVAL OF CLASS ACTION NOTICE TO THE NON-
ENROLLMENT CLASS, CLASS NOTICE PLAN, AND RELATED RELIEF was served by
electronically filing with the Clerk of the Court using the Wiznet Electronic Service system and
serving all parties with an email-address on record, pursuant to Administrative Order 14-2 and Rule

9 of the N.E.F.C.R.

By: /s/ Dannielle Fresquez
Dannielle Fresquez, an Employee of
WOLF, RIFKIN, SHAPIRO, SCHULMAN &
RABKIN, LLP
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EIGHTH JUDICIAL DISTRICT COURT
IN AND FOR CLARK COUNTY, STATE OF NEVADA

PAULETTE DIAZ, LAWANDA GAIL
WILBANKS, SHANNON OLSZYNSKI, and
CHARITY FITZLEFF,

Plaintiffs,

vs Case No.: A-14-701633-C
’ Dept. No.: XV1

MDC RESTAURANTS, LLC; LAGUNA
RESTAURANTS, LLC; INKA, LLC; and DOES 1
through 100, Inclusive,

Defendants.

NOTICE OF CLASS ACTION
Please Read Carefully

(A court of law authorized this Notice. It is not from a lawyer. You are not being sued.)

TO: ALL CURRENT AND FORMER NEVADA EMPLOYEES OF DEFENDANTS PAID LESS
THAN $8.25 PER HOUR AT ANY TIME SINCE JULY 1, 2010, WHO DID NOT ENROLL IN
DEFENDANTS’ HEALTH INSURANCE PLAN.

An action has been filed against MDC Restaurants, LLC, Laguna Restaurants, LLC, and Inka, LLC
(“Defendants™), owners and operators of Denny’s and CoCo’s restaurants in Nevada. The lawsuit, entitled Diaz,
et al. v. MDC Restaurants, LLC, et al., Case No. A-14-701633-C, is pending in the Eighth Judicial District Court,
in Clark County, Nevada. The Court has allowed this case to go forward as a class action on behalf of “All
current and former Nevada employees of Defendants paid less than $8.25 per hour at any time since July 1, 2010,
who did not enroll in Defendants’ health insurance plan.”

Defendants have denied any liability, and the Court has not decided whether Defendants have done anything
wrong. There is no money available now, and there is no guarantee that there will be. However, your legal rights
are affected and you have a choice to make now:

Stay in this lawsuit. Await the outcome. Give up certain rights. By doing nothing, you
preserve the possibility of obtaining money or benefits that may result from a trial or a
settlement. However, you give up the right to sue Defendants separately for the same or
similar legal claims that have been made in this lawsuit.

Get out of this lawsuit. Get no benefits from it. Keep your rights. You may also ask to
be excluded from this lawsuit. In which case, if there is a trial or settlement in favor of the
plaintiffs, you will not receive a benefit. If you ask to be excluded and money or benefits
are later awarded, you will not share in those. On the other hand, if you ask to be excluded,
you preserve your right to sue Defendants separately for the same or similar legal claims
that are made in this lawsuit.

INTRODUCTION

A class action lawsuit is currently pending against MDC Restaurants, LLC, Laguna Restaurants, LLC, and
Inka, LLC (“Defendants”) based on Defendant’s alleged violation of Nevada’s minimum wage laws. The
purpose of this Notice is to inform you that the Court has permitted, or “certified,” a class action lawsuit that
may affect you. You have legal rights and options that you may exercise before the Court holds a trial. The
trial is to decide whether the claims being made against Defendants, on your behalf, are true. Judge Timothy
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II.

IIL.

IV.

C. Williams of the Eighth Judicial District Court, Clark County, Nevada, is presiding over this class action.
The lawsuit is known as Diaz, et al. v. MDC Restaurants, LLC, et al., Case No. A-14-701633-C.

WHAT THE LAWSUIT IS ABOUT

This lawsuit concerns whether the Defendant restaurant companies, who own and operate Denny’s and
CoCo’s Restaurants in Nevada, paid their hourly employees the proper minimum wage, pursuant to article
XV, section 16 of the Nevada Constitution (the “Minimum Wage Amendment”). Plaintiffs allege that
Defendants failed to pay them and other hourly employees a minimum wage of $8.25 per hour, contrary to
Nevada’s Minimum Wage Amendment, because Defendants did not provide Plaintiffs and other hourly
employees with qualified health insurance benefits, and instead paid less per hour than was required. The
Plaintiffs in this lawsuit are seeking unpaid wages, damages, interest, and attorneys’ fees and costs.
Defendants have denied any liability.

WHAT IS A CLASS ACTION AND WHO IS INVOLVED

A class action lawsuit is a lawsuit where one or more persons sue on behalf of themselves and others who
have similar claims. This lawsuit is a class action filed by Plaintiff Paulette Diaz and others, on behalf of
employees of Defendants who were paid less than $8.25 per hour but who were not provided qualified health
insurance benefits permitting Defendants to pay less than that amount.

- On Qctober 13, 2015, the Court decided that this lawsuit may be maintained as a class action with respect to

claims asserted on behalf of a Class defined as: All current and former Nevada employees of Defendants paid
less than $8.25 per hour at any time since July 1, 2010, who did not enroll in Defendants’ health insurance
plan.

YOUR RIGHTS AND OPTIONS

You do not have to do anything now if you want to keep the possibility of getting monetary recovery or
benefits from this lawsuit. By doing nothing, you remain part of the Class. If you remain a Class member, and
the Plaintiffs obtain money or benefits either as a result of the trial or as part of a settlement, you will be
notified about how to apply for your applicable share (or how to ask to be excluded from any settlement).
Keep in mind that if you do nothing now, regardless of whether the Plaintiffs win or lose at trial, you will not
be able to sue, or continue to sue, Defendants as part of any other lawsuit concerning the same legal claims
that are the subject of this lawsuit. This means that if you do nothing, you will be part of the present class
action seeking unpaid wages, damages, and attorneys’ fees and costs against Defendants. You will also be
legally bound by all of the Orders the Court issues and judgments the Court makes in this action. Plaintiffs
and their attorneys will act as your representatives and counsel, respectively, in this lawsuit. You may also
choose to enter an appearance through your own attorney if you desire.

If you exclude yourself from the Class, which means to remove yourself from or “opt out” of the Class, you
will not receive any monetary recovery or benefits from this lawsuit even if the Plaintiffs obtain money or
benefits as a result of the trial or from any potential or possible settlement between Defendants and Plaintiffs.
However, you will retain the right to sue Defendants in your own capacity concerning the issues in this
lawsuit. If you exclude yourself, you will not be legally bound by the Court’s judgments in this class action
case. If you do wish to exclude yourself from the Class so you can initiate your own lawsuit against
Defendants, you should talk to your own attorney soon, because your claims may be subject to an ongoing
statute of limitations.

To ask to be excluded, you must complete and sign the enclosed “Request To Be Excluded From Class
Action Lawsuit” that states that you want to be excluded from Diaz, et al. v. MDC Restaurants, LLC, et al.,
Case No. A-14-701633-C, and return it in one of the following three ways NG LATER THAN [DATE TO
BE INSERTED - 38 DAYS AFTER MAILING DATER [TPA ADDRESSE, FAX, E-MATL TO BE
INSERTED]. By making this election to be excluded, (a) you will not share in any recovery that might be
paid to Class members as a result of trial or settlement of this lawsuit; (b) you will not be bound by any
decision in this lawsuit favorable to Defendants; and (¢) you may present any claims you have against
Defendants by filing your own lawsuit.

If you want to remain a member of the Class, you should NOT complete and sign the “Request To Be
Page 2 of 4



Excluded From Class Action Lawsuit” and are not required to do anything at this time. By remaining a Class
member, any claims against Defendants for monetary relief arising from Defendants’ alleged conduct by the
Plaintiffs will be determined in this case and cannot be presented in any other lawsuit.

THE ATTORNEYS REPRESENTING YOU

The Court has determined that the law firm of Wolf, Rifkin, Shapiro, Schulman & Rabkin, LLP (“Class
Counsel”) shall represent the Class based on Class Counsel’s qualifications and experience. If Plaintiffs and
the Class are successful in this lawsuit, Class Counsel may ask the Court for fees and expenses. You will not
have to pay these fees and expenses. If the Court grants Class Counsels’ request, the fees and expenses would
be either deducted from any money obtained for the Class or paid separately by Defendants. As a member of
the Class, you will not be required to pay any costs in the event that the class action is unsuccessful.

OBTAINING MORE INFORMATION

Further information about this notice and answers to questions concerning this lawsuit may be obtained by
writing, telephoning, or e-mailing Class Counsel at the telephone number, address, and e-mail below.

Wolf Rifkin Shapiro Schulman & Rabkin, LLP
3556 East Russell Road, 2nd Floor

Las Vegas, Nevada 89120

Phone: TBD

Email: TH

You may, of course, seek the advice and guidance of your own attorney if you desire.

DO NOT CONTACT THE COURT, THE COURT’S CLERK, OR THE JUDGE.
THEY ARE NOT PERMITTED TO ADDRESS YOUR INQUIRIES OR QUESTIONS.

Dated: MAILING DATE TO BE INSERTED
Enclosure: Exclusion Request

Page 3 of 4



EIGHTH JUDICIAL DISTRICT COURT
IN AND FOR CLARK COUNTY, STATE OF NEVADA

PAULETTE DIAZ, LAWANDA GAIL
WILBANKS, SHANNON OLSZYNSKI, and
CHARITY FITZLEFF,

Plaintiffs,

Vs Case No.: A-14-701633-C
’ Dept. No.: XVI

MDC RESTAURANTS, LLC; LAGUNA
RESTAURANTS, LLC; INKA, LLC; and DOES 1
through 100, Inclusive,

Defendants.

REQUEST TO BE EXCLUDED FROM CLASS ACTION LAWSUIT

The undersigned has read the Notice of Class Action, dated {MAILING DATE TO BE INSERTEDN,
and does NOT wish to remain a member of the Class certified in the case of Diaz, et al. v. MDC Restaurants,
LLC, et al., Case No. A-14-701633-C, as defined therein.

Date:

Signature:

Typed or printed name:

If you want to exclude yourself from the Class, you must complete and return this form by mail, fax, or e-mail
before {DATE TO BE INSERTED - 38 DAYS AFTER MAILING BATE] to:

TPA ADDRESS, FAX, E-MAIL TO BE INSERTED
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FOR ORDER SHORTENIRG TIME
18 AND REQUEST FOR JUBDICIAL
NOTICE
19
Hearing Date: September 28, 20138
20
Hearing Time: 9:30 aom.
22 . . . :
Defendants MDC RESTAURANTS, LLC; LAGUNA RESTAURANTS, LLC; and INKA,
23
LLC (hereinafter “Defendants™), by and through their counsel of record, hereby bring their Reply in
24
Support of Countermotion to Strike Undisclosed Expert and for Sanctions against Plaintiffs
25
PAULETTE DIAZ, LAWANDA GAIL WILBANKS, SHANNON OLSZYNSK], and CHARITY
26
FITZLAFF's (hereinafier “Plaintiffs™) and Third Supplement to Defendants’ Continued Motion to
27
Stay Proceedings on Application for Order Shortening Time and Request for Judicial Notice. This
28
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Reply and Supplement are based on the Memorandum of Peints and Authorities below, all papers
and files on file herein and any oral argument permitted,

MEMORANDUM OF POINTS AND AUTHORITIES

i REPLY IN SUPPORT OF COUNTERMOTION TO STRIKE UNDISCLOSED
PURPORTED EXPERT AND FOR SANCTIONS.

A, Facts And Argoment,

Before this Cowt is a liany of motions regarding proper class action procedure. Throughout
their briefing, however, Plaintiffs gloss over that the reasons for all of these new issues are
completely due to Plaintiffs’ failure to move for g proper class definition in the first place.
Plaintiffs’ failure to prosent a proper class definition, tiself arvse from Plaintiffy’ failure to prove the
allegations they made in their Amended Class Action Complaint. These allegations were inherently
flawed because they were contingent on either (1) Plaintiffs never being offered a health insurance
plan or (2) Plaintiffs being offered a health insurance plan that did not comply with NAC 608.102°s
requirgment to “cover those categories of health care expenses that are generaily deductible by an
employee on his’her individual federal incoms tax return pursuant to 26 US.C. § 213 Amended
Class Action Complaint (“Complaint”) on file berein and incorporated by this reference at
25, 28, 31, and 34, This NAC 608.102 regulation, that is integral to the Complaint, comes from the
same Nevada Labor Conunissioner’s regulations in NAC 608 that Plaintiffs convinced this Court to
ignore and invalidate for the purposes of the word “provide”™ meaning 1o enroll instead of offer.

Iy fact, Plaimiiffs’ Complaint never refers to any “traditional major medical plan.” See
Complaint. Nowhere in their Complaint, do Plaintiffs state that any medical plans must comply
with requirements under NRS 608.1555-608.1576, NRS 6894, KRS 6898 or COBRA like Matthew
T, Milone does. Jd. Instead, Plaintitfs’ Complaint defined a “truly comprehensive” plan as one that
“eovers] ‘those categories of health care expenses that are generally deductible . . . pursuant o0 26
U5.C. 5 213" as stated In NAC 608,102, I, st 98 citing N.A.C, 688.182(1)x). Thus, Plaintiffs’

3

reliance on Milone’s opinions are completely contradictory to what Plaintiffs’ have pled. 14
Discovery has always been premised on Plaintiffs” Complaint allegations and discovery closed with
no pleading being amended as o Plaintiffs’ new argument that the MWA’s term “health insurance”

2
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has such regquirements.  Accordingly, Plaintiffs ask this Court to certify s class sction that is
contradictory to their Complaint and all the class discovery that was conducted on those allegations,
When Plaintiffs brought their Motion for Class Certification on June 8, 2015 with the class
definition of “[alll current and former employess . . . compensated at less than the upper-tier hourly
minimum wage [$8.251", this Court could have simply ruled that Plaintiffs fatled to properily
ascertain puiative class members because the class definition even included plaintiffs who were
actually enwolled in bealth insurance. Thus, the Couwrt could have denied the Motion for Class
Certification right then and there and the case would have proceeded to trial on the individual named
plaintiffs and their original allegations that they were never offered health insurance. Instead, the
Court allowed Plaintiffs to scrap thelr class definition and re-write new class definitions to cure
Plainiiffs’ failures to prove their Complaint ciaimé in discovery. Thesé rewriﬁen 7c.}ass definitions
themnselves now require additional briefing and the proffering of supplemental evidence that was

never produced in discovery. Accordingly, Defendants have already been severely prejudiced by the

allowance of Plaintiffs’ continued tweaking and re-working of their legal theories through new
motions and evidence all of which should have been brought by the original Phase I motion deadline
of July 28, 2015,

In suppert of Plaintiffs” failure to properly abide by discovery, Plaintiffs blatantly
misrepresent what both this and other courts have said about their attempt to proffer an initial expert
outside of discovery and after the gpplicable motion deadline. First, Plaintiffs” cut-and-paste of this
Court’s transcript makes it look like this Cowrt completely heard the issue and agreed that the
discovery rules no longer applied, Plaintiffs’ 1) Reply in Bupport of Motion for Partial
Summary Judgment on Lishility Regarding Defendants’ Health Benefit Plans; 2) Response to |
Defendants” Supplement to Thelr Confinued Moting to Stay Procsedings; and 3) Response to
Countermotion to Strike and for Sanclions (“Plaintiffy’ Reply™) on file herein and
incorporated by this reference at 6:3-16, To be clear, even though this Court agreed to allow
Plaintiffs to recharactevize Defendants’ proposed supplemental briefing on health insurance into a
post-Phase I deadline motion for partial summary judgment, this Court specifically said that #t had
not made any decision a3 to allowing an expert:

Firmwida: 135988738.1 081404,1002




MR. SCHRAGER: And we will attach fo that for yowr Honor's

2 consideration an gxpert declaration.
3 THE COURT: And what we'll do is this: I'm not going 1o make any
decision as far as ihat is concemed, but Pm going fo agree io the
4 scheduling, Brief it, arpue it. I'll deal with it.
5
& | Reporier's Transcript of Motions from August 13, 2015 at §2:5-18. (Emphasis added). Second,
7 | inthe three other cases cited by Plaintiffs in Plaintiffs Reply — Tyus et all v. Wendy's of Las Vegas et

g & al, D Nev, Case No. 14-729; Hanks et al. v. Briad Restawrant Group, B, Nev Case No. 14-786; and
o | Leoniv. Terrible Herbsy, Inc., Eighth Judicial District Case No, A-14-704428-C — no other court hag

10 I ruled that Milone was an admissible expert or that Plaintiffs were allowed to ignore the initial expert

11 1 deadline. Indeed a reading of Milong’s expert © ‘Declaration”’ shows that he has never been gualified

12 | as an expert, ever provided expert testimony, or ever provided a written report, In fact, the only
13 § other instances in which he has provided three expert “Declarations” are in those three above cases

14 | in which he has never been qualified as an expert. To this end, Milone states:

15 i hfwe pmwdcd Declarations in the cases of Leoni v. Terrible Herbsi,
ine., BIDC Case No. A-14-704428-C, Hanks v, Bricd Restqurant
16 woz:p Lia USDC Case No. 2:14-cv-00786 and Tvus v. Wendv's of
Las Vegus, z’nc USDC Case No. 2:14-cv-00729 iw 2015, 1 have not
17 provided any other expert testimony or reports in the past five (5)
yEars,
18
Plaintifls’ Reply st Exhibit 2 at 943, (Fmphasis added). Thus, Milone is breaking into the
19
business on all four cases simulianeousty {the above three and this one), through a shell game of four |
20
cases all brought by the same Plaintifts’ counsel. Milone, however, has a long ways (o go in expert
21
work as he has missed the initial expert disclosure deadline in all four cases, not submitted a proper |
22
written report in all four cases and has based his qualifications on sllusions to the other three cases in
23 . , N ’
which he has never been gualified as an expert. Due {o the deficient manner in which Plaintiffs
24
proffered Milone, Milone likewise has never dealt with a rebuttal expert or been deposed as an
23
26

! Plaintiffs have cited no authority to supplant Nevada Rule of Civil Procedure’s requirements that
37 | Plaintiffs identify a witness under Rule 16.1 or 268(g); disclose an expert at the time ordersd under
Rule 16.1(8)(2XCy; provide a written report under Rule 16.1(a){2)(B); and present a qualified expert

28 | under Rule 16.1(a}{(2}B).

Firmveide: 13159887381 (R1404.1002
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I} expertin any of the four total cases in his curriculum vitae of expert work.

2 If Milone really conld be brought as a Phase 2 expert, why did Plaintiffs simply not do an
3§ initigl expert disclosure and report for Phase 27 The reason is twotold, First, Plaintiffs use of
4 | Milone only came in all four cases afier they realized that their class definition for “all | . .
53 | employees” under 38.25 was untenable in all four cases. Thus, Plaintiffs had o re-create a class
& | definition that avoided their problems with the statute of limitations, offering of health insorance and
7 | health insurance qualifications. This led to Plaintiffs’ use of Milone to carve out some argument that
& { avoided the issue of offering insurance by just fbousing on a8 new theory that the ferm “healih
9 | insurance” showld have some meaning beyond what is stated in the MWA and NAC 688,102,

0 Second, with Phase 1 discovery slready closed in all fowr cases, Plaintiffs knew that they
11 | could not insert Milone as an untimely sxpert — even though his opinions went straight 1o g class
12 | definition for class certification purposes — which is clearly the province of Phase |, Additionally, a
13 | Phase 2 designation was a problem because Phase 2 is g contingent discovery phase. In other words,

14 & there is no such thing as Phase 2 discovery if the class is not ceriified as it is contingent on class
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16 | discovery does not sven start until a class is certified. Phased discovery s not some rolling

17 1 discovery standard in which all discovery is allowed, If that were the case, every single class action
18 | plaintiffs’ counsel in the world would start off Phase | discovery by asking for all the names and
19 | addresses of all plaintiffs before a case was even certified as that is allowed in Phase 2. That would
20 | render bifireated or phased discovery completely meaningless. That has never been the case and
21 | Plaintiffs can cife no rule or case law for that proposition. Thus, Plaintif¥s’ solution was to create an
22 ¢ expert “Declaration” that would subvert the rules and gloss over the flagrant ignorance of completed
23 | discovery. Accordingly, Plaintiffs’ arguments for an expert “Declaration” is not supported in law or
24 1 logic and says volumes about what Plaintiffs think this Court will indulge.

250 I BEVEMNBARTY THIRD SUPPLEMENT TO DEFENDARNTS' CONTINUED
MOTION TO STAY PROCEEDINGS ON APPLICATION FOR ORDER

26 SHORTENING TIME AND REQUEST FOR JUBICIAL MOTICE,
27 A, Facts And Argument.
23 “There is no guarantee that the [Nevada Supreme] Cowrt will oven entertain the writ-in fact,
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as a matter for which Defendants have a plain, speedy, and adequate remedy in the ordinary course
of law-an appeal.” Oppesition to Motion to Stay at 3:10-11 on file hereln and incorpovated by
this referemes. Those were the words with which Plaintiffs opposed Defendants” Motion 1 Stay.
id. In Plaintiffs” Reply, Plaimiffs have supplemented their previcus prejudice argument of “just geat
on with it with one additional new sentence: “Defendants continue, st this very moment, to pay
employees unlawfildly below 38.25 an hour, and they continue to do so on the basis of what the
Court now knows, definitively, is an egregiocusly bad health benefits plan that does not even pay for
stitches.” Plaintiffy’ Reply af 2:7-38, That is the entivety of Plaintiffs’ prejudics argument before
the Court,

This is not an injunctive relief case and there is no argument that Plaintiffs are seeking
anyihing beyond money damages, The argument that any alleged damages ccminué to accrue would ’
prevent all stays in all cases except those for equitable reliell. The Court is well aware that that is not
the case. The prejudice to Defendants, of the case moving forward with an incorrect class definition
based on terms that are already pending before the Nevada Supreme Court far outweighs such 3 non-
argument, Thus, as now evidenced in multiple briefings before this Court, Plaintiffs cannot ciie any
prejudice to them regarding a stay of this matter,

The Defendants have previcusly provided this Court with the {1} Notice Scheduling (ral
Argument in Williams et of v, Eighth Judicial Districs Court gt al. (Claim Jumper Acqudsition Co.,
LLC), Nevada Supreme Court case number 66629, reparding the MWA’s statute of limitations in
which Defendants moved to consolidate Dioz er ol v. Fighth Judicial Districy Court et ol (MDC
Restairants, LLC e al), Nevada Supreme Cowrt case number 67631 (hereinafter “Diaz 77,
regarding this Cowrt’s holding regarding the statute of limitations under the MWA,; (23 Amici Curiae
Claim Jumper Acquisition Co., LLC; Landry's Inc; Landry's Seafood House — Nevada, Inc.
Landry’s Seafood House — Arlington, Inc.; Bubba Gump Sluimp Co. Restaurants, Inc.; Mortor’s of
Chicago/Flamingo Read Corp.; and Bertelini’s of Las Vegas, Inc.’s Brief in Support of Petition for
Writ of Mandamus or Prohibition in Diaz er of v. Eighth Judicial District Court et ol (MDC
Resraurants, LLC & al), Nevada Supreme Cowurt case number 68523 thereinafler “Diaz 77,
regarding this Court’s holding regarding the mganing of “provide” under the MWA; (3) Order in

Firwide: 135988738.1 081404, 1002
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Tyus et al. v. Wendy's of Las Vegas, Inc. ¢f al., United States District Court case number 2:14-cv-
00729-GMN-VCF, ceriifying « question of law based on this Cowt’s Diaz I order on the meaning
of “provide” under the MWA; and {4) Order Directing Answer on in Digz 7 regarding this Court’s
holding regarding the meaning of “provide.”

In addition to these four appellate-related filings, another recent Grder has come down from
the Nevada Supreme Court, In Digr 7 regarding the statute of Hmitations, Defendants had moved 1o
participate in oral argument upon consolidation of the Petitions. Howsver, Plaintiffs vigorously
opposed Defendants’ motion and were granted their wish. Instead, the Nevada Supreme Court
ordered that Plaintiffs provide an independent Answer to Defendants’ Petition so that the Court
could “resolvie] the petition” in Digz I, Order Dirvecting Answer attached hergfo as Exhibit A,‘
Of note is the fact that with the October &, 2015 hearing date looming, the Nevada Suprefné Court
grdered Plaintiffs to provide an answer within an expedited “15 days”™ rather than the *30 days™ that
was previously allowed to Answer the petitions in Cladm Jwmper and Diaz IF

In addition to the reasons already stated in Defendants” Motion to Stay and Supplement 1o
continued Motion to Stay, this Cowt pow has even more reason to stay all pending motions.
Plaintiffs’ statement of “no guarantee that the {Nevada Supreme] Court will even entertain the writ”
has now been eviscerated in both Diaz  and Diaz 17 as the Nevade Supreme Court has required
Answers in both., Along with the prejudice arguinent above, this Court has ample reason to stay all
pending motions wmil the Nevada Supreme Court decides this Court’s rulings in Diaz T and Diaz 1.
Further, it appears that the Nevada Supmmé Court, in exercising their discretion to hear or not hesr
petitions for writ, does not agree that Defendants are simply “writ-happy™ as the Nevada Supreme
Court has now made clear that both of these Petitions for Writ involving the MWA will be
“emertainfed]” and warrant review and resolution.

Accordingly, Defendants respectiully request that this Court tade judicial notice of this latest
development in consideration of Defendants” Motion to Stay.

i
i
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i, CONCLUSION

For all the reasons stated above, this Court should stay all pending motions. Alternatively,
Plaintiffs Motion for Partial Summary Judgment should be denied, Plaintiffs’ expert stricken and
Defendants should be awarded sanctions.

Dated: September 23, 2015
Respectfully submitied,

e
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RICK D, i@{:OSKELLEY? ESQ.
ROGER L. CRANDGENETT 11, ESQ.
MONTGOMERY Y. PAEK, ESQ.
KATHRYN B. BLAKEY, E5Q.
LITTLER MENDELSON, P.C.
Attormneys for Defendants

DECLARATION OF MONTGOMERY Y, PAEXK

I, Montgomery Y. Pack, under penalty of perjury under the laws of the United States of |
America and the State of Nevada, declare and state as follows:

L. I am an attorney admitied to practice law in the State of Nevada. [ am an Associate at
the law firm of Litther Mendelson and one of the attomeys for Defendants MDC Restawrants, LLC;
Laguna Restaurants, LLC and Inka, LLC (hereinafter “Defendants”). Unless otherwise stated, this
declaration is based on my personal knowledge. I make this declaration in support of Defendants’
Third Supplement to Defendants’ continued Motion o Stay Proceedings on Application for Order
Shortening Time and Request for Judicial Notiee,

2. { have reviewed the Order Directing Answer in MDC Restourawnss, LLC et ol v. The
Eighth Judicial District Court ef af. Nevada Supreme Cowt case number 67631, a frue and correct
copy of which has been attached as Eshibit 4,

{ declare under penalty of perjury that the foregoing statements are true and correct,

Dated: September 23, 2015

toery

MONTGOMERY Y. PAEK, ESQ.

S
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PROUOFE OF SERVICE

1 am a resident of the State of Mevada, over the age of eighteen years, and not a party o the
within action, My business address is 3960 Howard Hughes Parkway, Suite 300, Las Vegas, Nevada

89169, On September 23, 20135, T served the within document:

DEFERDANTS' REPLY IN SUPPORT OF COUNTERMOTION TO STRIKE
UNBISCLOSED PURPORTED EXPERT AND FOR SARCTIONS
AND
DEFENDARNTS THIRD SUPPLEMENT TO DEFENDANTS CONTINUED MOTIONTO
STAY FROCEEDINGS ON APPLICATION FOR ORDER SHORTENING TIME AND
REQUEST FOR JUDICIAL NOTICE

Via Eleviropic Service - purstsint to N.EF.C.R Administrative Order: 14-2,

I3on Springmeyer, Esq.

Bradley Schrager, Esq.

Daniel Bravo, Esq.

Royi Moas, Hsy.

Jordan Butler, Eaq.

Daniel Hill, Esq.

Wolf, Rifkin, Shapiro, Schulman & Rabldn, LLP
3556 East Russell Road, Second Floor

Las Vegas, Nevada 32120

I declare under penalty of perpury that the foregoing is true and comrect. Executed on

September 23, 2015, at Las Vegas, Nevada.
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Electronically Filed
09/18/2015 04:31:28 PM

SUPP
RICK D. ROSKELLEY, ESQ., Bar # 3192 Qi b i

ROGER L, GRANDGENETT II, ESQ., Bar # 6323
MONTOOMERY Y. PAEK, ESQ., Bar # 10176
KATHRYN B. BLAKEY, ESQ., Bar # 12701
LITTLER MENDELSON, P.C,

3960 Howard Hughes Parkway

Suite 300

Las Vegas, NV 86169-5937

Telephone:  702.862.8800

Fax Ne.: 702.862.8811

Attorneys for Defendants

CLERK OF THE COURT

BEISTRICT COURT
CLARK COUNTY, NEVADA

PAULETTE BIAYZ, an individual; and
LAWANDA CAIL WILBANKS, an individual; Case No. A-14-T81633.C
SHANNON OLSZYNSKY, and individual;
CHARITY FITZLAFF, an individual, on behalf of Brept, Mo, XVI
themselves and all similarly-situated individuals,

DEFENDANTS’ SECOND
Plaintiffs, SUPPLEMENT TO DEFENDANTS®
CONTINUED MOTION TO STAY
VS, PROCEEDINGS ON APPLICATION
FOR ORDER SHORTENING TIME
MDC RESTAURANTS, LLC, a Nevada limited AND REQUEST FOR JUBICIAL
liability company; LAGUNA RESTAURANTS, ROTICE
LLC, a Nevada timited lability company; INKA,
LLC, a Nevada limited liability company and Hearing Date: September 15, 20158

DOES 1 through 189, Inchusive,
Hearing Thue: 9:38 a.m.
Detfendants.

Defendams MDC RESTAURANTS, LLC; LAGUNA RESTAURANTE, LLC; and INKA,
LLC (hereinafter “Defendants™) hereby provide their Second Supplement to Defendants’ continued
Motion 1o Stay Proceedings on Application for Order Shortening Time and Request for Judicial |
Notice. This Second Supplement and Request is based on the Memorandum of Points and
Authorities below, all papers and files on file herein and any oral argumerd permiited.

MEMORANKDUM OF POINTS aND AUTHORITIES

This Court has made it clear that it is Important fo have a record of the issues of first
impression that are before i concemning the Minimum Wage Amendment, Nevada Constitution,
Article XV, Section 16 (the “MWA"), Reperter’s Transcript of Motions dated August 13, 2818

at 27:%-11 and 51:5-6 on file hereip and incorporated by this reference. In accordance with this

Firmwide: 1330146151 0R1404.1002




I § Cowt's efforts to maintain a complete record and the standard cited in Defendants” Request for
2 i Judicial Notice on file herein, Defendants submii this Second Supplement and Reqguest for the
3§ Court’s copsideration in considering the continued Motion to Siay,

4 Through their last briefing of Juns 16, 2015, Plaintiffs have submitted a do-over of their class

LA

definition. Abandoning their original singular class definition which was for all employses paid less

6 | than $8.25 and hour, Plaintiffy have moved to certify two alternative class definitions:

7 All current and former Nevada employess of Diefendants paid less than
$8.25 per hour &t any time since July 1, 2010, and who were not

8 provided qualifying health insurance pursuant o Nev. Const, Article
XY, Section 16 and applicable Nevada statutory and regulatory

9 provisions.

10§ and

All current and former Nevada emplovees of Defendants paid less than

i1 $8.25 per hour at any time singe July 1, 2010, who did not enroll in

Defendants’ health benefits plans,

13 | Sepplemental Brief in Suppert of Plaintiffs’ Motion for Class Certification Purcuant to
14§ NRCPE 23 at 2:5-% and 3:17-18. Both definitions identify employees who were “not provided” or
15 | “did not enroll” in health insurance or health benefits plans. Thus, this Cowt’s order that provide
16 § means to envoll is integral to identifying class members for both definitions. This Court’s order on
17 1 “provide” is currently pending before the Nevada Supreme Court as case no. 63523,

18 On September 11, 2015, the Nevada Supreme Court issued an Order Directing Answer on
19 | Defendants’ Petition for Writ of Mandamus or Prohibition on this Court’s decision on “provide.”
20 || Order Directing Answer attached heveto as Exhibit A. Thus, in addition to the reasons already
21 1 stated in Defendants’ Supplement to continued Motion {o Siay, this Court now has even more reason
22 | to stay all pending motions. Defendanis’ Maotion fo Stay Proceedings on Applicatien for Order
23 | Shortening Time (“Motion te Stay™) on ftle berein and Incorporated by thic reference, In their
24 | Opposition to Defendants” Motion to Stay, Plaintiffs premised their opposition ont “{tthere is no
25 | guarantee that the [Mevada Supreme] Cowrt will even entertain the writ-in fact, as a matter for which
26 | Defendants have a plain, speedy, and adeguate remedy in the ordinary course of law-an appeal.”
27 || Opposition to Maotion ts Stay at 3:10-11 on file herein and incorperated by this reference. Itis!

28 1 clear now that this is not the case and that the Nevada Supreme Court fully intends 1o “resolv]e] this
2.
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maiter” on Defendants’ Petition. See Exhibit A, Order Directing Awmswer.  Accordingly,
Defendants respectfully request that this Cowt take judicial notice of this latest development in
consideration of Defendants’ Motion to Stay.

Dated: September 18, 2015

Respectfully submitted,

IS S
s Lo {r?s o

RICK D, ROSKELLEY, ESQ.
ROGER L. GRANDGENETT 11, ESQ,
MONTGOMERY Y, PAEK, ESQ.
KATHRYN B. BLAKEY, ESQ.
LITTLER MENDELSON, P.C.
Attorneys for Defendants

DECLARBATION OF MONTGOMERY Y. PARK

i, Montgomery Y, Paek, under penalty of perjury under the laws of the United States of
America and the State of Nevads, declare and state as follows:

i I arn an attorney admitted to practice law in the State of Nevada. 1 am an Assocists at
the law firm of Littler Mendelson and one of the attorneys for Defendants MDC Restaurants, LLC;
Laguna Restaurants, LLC and Inka, LLC Chereinafter “Defendants™). Unless otherwise stated, this |
declaration is based on my personal knowledge. 1 make this declaration o support of Defendants’ ‘
Second Supplement 1o Defendants’ continued Motion to Stay Procesdings on Application for Order
Shortening Time and Request for Judicial Notice,

2. I have reviewed the Order Directing Answer in MDC Restgurants, LLC et ol v, The
Eighth Judicial District Court et al. Nevada Supreme Court case number 68323, g true and correct |
copy of which has been attached as Exhibit 4.

I declare under penalty of perjury that the foregoing statements are true and correct.

Dated: September 18, 2015
R S

MONTGOMERY

VPARK, B30,
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PROOF OF SERVICE

T am a resident of the State of Nevada, over the age of eighteen years, and not a party {o the !
within action. My business address is 3960 Howard Hughes Parkway, Suite 300, Las Vegas, Nevada

89169, On September 18, 2015, I served the within document:

DEFENDANTS® SECONRD SUPPLEMENT TO DEFENBANTE CONTINUED MOTION TO
STAY PROCEEDINGS ON APPLICATION FOR ORDER SHORTENING TIME AND
REQUEST FOR JUDICIAL NOTICE

Via Electronie Service - pursuant o N.EF.C.R Administrative Order; 14-2.

Don Springmeyer, Esq.

Bradley Schrager, Esg.

Daniel Bravo, Hsq.

Royi Moas, Esqg.

Jordan Butler, Esq,

Daniel Hill, Esq.

Wolf, Rifkin, Shapiro, Schulman & Rabkin, LLP
31556 Fast Russell Road, Second Floor

.as Vegas, Nevada 85120

I declare under penaliy of perjury that the foregoing is true and correct.  Executed on |

Septeraber 18, 2015, at Las Yegas, Nevada,

§

i 1 B A 8

U I
UTTRRRRENAR
Erin Melwsak
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LITTLER MENDELSON, P.G
AVIORNEYS AT LAW
3360 Howard Hughes Parkway
Suite 300
Las Vegas, NV $9159.5937
702 862 8800

OPPS

RICK D. ROSKELLEY, ESQ., Bar # 3192
ROGER L. GRANDGENETT II, ESQ., Bar # 6323
MONTGOMERY Y. PAEK, ESQ., Bar # 10176
KATHRYN B. BLAKEY, ESQ., Bar # 12701
LITTLER MENDELSON, P.C.

3960 Howard Hughes Parkway

Suite 300

Las Vegas, NV 89169-5937

Telephone:  702.862.8800

Fax No.: 702.862.8811

Attorneys for Defendants

Electronically Filed
08/10/2015 03:34:47 PM

A b i

CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA

PAULETTE DIAZ, an individual; and
LAWANDA GAIL WILBANKS, an individual;
SHANNON OLSZYNSKI, and individual;
CHARITY FITZLAFF, an individual, on behalf of
themselves and all similarly-situated individuals,

Plaintiffs,

Vs.

MDC RESTAURANTS, LLC, a Nevada limited
liability company; LAGUNA RESTAURANTS,
LLC, a Nevada limited liability company; INKA,
LLC, a Nevada limited liability company and
DOES 1 through 100, Inclusive,

Defendants,
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Defendants MDC RESTAURANTS, LLC; LAGUNA RESTAURANTS, LLC; and INKA,
LLC (hereinafter “Defendants™), by and through their counsel of record, hereby supplement their
continued Motion to Stay Proceedings on Application for Order Shortening Time. The continued
Motion to Stay is a threshold issue and should be considered before moving forward with all other
pending motions in this matter.

Alternatively, should this Court deny that stay, Defendants hereby oppose Plaintiffs
PAULETTE DIAZ, LAWANDA GAIL WILBANKS, SHANNON OLSZYNSKI, and CHARITY
FITZLAFF’s (hereinafter “Plaintiffs”) Motion for Partial Summary Judgment on Liability Regarding
Defendants’ Health Benefits Plans and bring their Countermotion to Strike Undisclosed Purported
Expert and for Sanctions. This Supplement, Opposition and Countermotion is based on the
Memorandum of Points and Authorities below, all papers and files on file herein and any oral

argument permitted.

MEMORANDUM OF POINTS AND AUTHORITIES

L SUPPLEMENT TO DEFENDANTS’ CONTINUED MOTION TO STAY
PROCEEDINGS ON APPLICATION FOR ORDER SHORTENING TIME.

A. Facts In Support Of Supplement To Motion To Stay.

As a preliminary and threshold matter, this Court should stay the continued class certification
hearing for the reasons set forth in Defendants’ Motion to Stay Proceedings on Application for Order
Shortening Time filed on July 30, 2015. Defendants’ Motion to Stay Proceedings on Application
for Order Shortening Time attached hereto as Exhibit A. In addition to the unsettled question of
law on the meaning of “provide” under the Minimum Wage Amendment in Nevada Constitution,
Article XV, Section 16 (hereinafter the “MWA?”), recent filings in this and other matters provide
even more reason that the Nevada Supreme Court should clarify the pending questions of law before
this Court moves forward with class certification based on Plaintiffs’ interpretations of the MWA.

As this Court has repeatedly noted, the interpretations of the MWA are matters of first
impression. As Defendants have noted, the lack of prejudice in waiting for the Nevada Supreme
Court’s guidance far outweigh Plaintiffs’ legally unsupported demands to just “get on with the case.”
Reporter’s Transcript of Motion to Stay from August 11, 2015 on file herein and incorporated

1.
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by this reference at 19:9-14 and Plaintiffs Opposition to Defendants’ Motion to Stay
Proceedings on file herein and incorporated by this reference at 3:14-17. Throughout the
extensive briefing in this matter, the issue before this Court has remained constant — can a class
definition be written that properly ascertains the potential class plaintiffs in this case? Both
Plaintiffs’ revised class and subclass definitions hinge on three separate issues of MWA
interpretation: (1) the statute of limitations, (2) the meaning of “provide”, and (3) the meaning of
“health insurance.” Plaintiffs’ Supplemental Brief in Support of Plaintiffs’ Motion for Class
Certification Pursuant to N.R.C.P. 23 on file herein and incorporated by this reference at 2:6-8
and 3:18-19. Two of these questions of law are already pending before the Nevada Supreme Court -
the MWA’s statute of limitations and the meaning of “provide.” Petition for Writ of Mandamus
or Prohibition or, in the Alternative, Motion to Consolidate (MWA’s statute of limitations)
attached hereto as Exhibit B and Petition for Writ of Mandamus or Prohibition (MWA’s
meaning of “provide”) attached hereto as Exhibit C. Now Plaintiffs add a third issue — the
MWA’s meaning of “health insurance” — that even Plaintiffs must concede will be brought before
the Nevada Supreme Court regardless of whose definition prevails at any district court level.
Additionally, since the filing of these Petitions for Writ, several new developments give this Court
even more compelling reasons to stay the pending continued class certification hearing.

First, on July 30, 2015, the Nevada Supreme Court sent notice that the MWA’s statute of
limitations is set to be argued before it in Williams et al. v. Eighth Judicial District Court et al.
(Claim Jumper Acquisition Co., LLC), Nevada Supreme Court case number 66629, on October 6,
2015. Notice Scheduling Oral Argument attached hereto as Exhibit D. Defendants in this
matter have moved to consolidate their Petition for Writ in this matter with the Petition for Writ in
Williams. See Exhibit B, Petition for Writ. Thus, there is no question that the Nevada Supreme
Court will now resolve the MWA’s statute of limitations even though that issue was brought before
it through a discretionary Petition for Writ,

Second, on August 24, 2015, Defendants’ Petition for Writ of this Court’s order on the
meaning of “provide” has now been joined by Amici Curiae for Claim Jumper Acquisition Co.,
LLC; Landry’s Inc.; Landry’s Seafood House — Nevada, Inc.; Landry’s Seafood House — Arlington,

2.
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Inc.; Bubba Gump Shrimp Co. Restaurants, Inc.; Morton’s of Chicago/Flamingo Road Corp.; and
Bertolini’s of Las Vegas, Inc. Amici Curiae’s Brief in Support of Petition for Writ of
Mandamus or Prohibition attached hereto as Exhibit E. Thus, this Court’s holding regarding the
meaning of “provide” now has ramifications beyond just the confines of this case. Amici Curiae’s
briefing reinforces that the meaning of “provide” under the MWA prevents any class definition that
would properly ascertain class members with standing should this Court’s interpretation be incorrect.

Third, on August 21, 2015, after reviewing the ruling made by this Court along with another
case challenging the Nevada Labor Commissioner’s authority to promulgate regulations under the
MWA, the Federal district court in Tyus et al. v. Wendy’s of Las Vegas, Inc. et al., United States
District Court case number 2:14-cv—00729—GMN—VCF, has certified a question of law regarding the
meaning of “provide” under the MWA to the Nevada Supreme Court through court order pursuant to
Nevada Rule of Appellate Procedure 5. Defendants’ Request for Judicial Notice at Exhibit 1
attached hereto as Exhibit F. In its Order, the court described the arguments regarding the

meaning of “provide” in this matter:

The parties disagree as to whether “provide” in the context of the
Minimum Wage Amendment means that an employer’s offer of health
benefits is sufficient to pay the lower wage rate under the Minimum
Wage Amendment. In support of his argument, Plaintiff has brought
to the Court’s attention two recent state district court decisions in
support of his position. See Diaz v. MDC Restaurants, LLC, A-14-
701633-C, Eighth Judicial Dist., Dept. XVI (July 17, 2015); Hancock
v. The State of Nevada, 14 OC 00080 YB, First Judicial Dist., Dept. II
(Aug. 14, 2015). On the other hand, Defendants cite various
regulations enacted by the Labor Commissioner to support their
position, which clarify and implement the Minimum Wage
Amendment. See NAC § 608.102 (“To qualify to pay an employee the
[lower-tier] minimum wage . . . [t]he employer must offer a health
insurance plan . . . [and] [t]he health insurance plan must be made
available to the employee and any dependents of the employee.”)
(emphasis added); see also NAC § 608.100, 106—08.

See Exhibit F, Request for Judicial Notice at Exhibit 1 at 10:14-25. Thus, pursuant to Nevada
Rule of Appellate Procedure 5(c)(1), the Federal district court, sua sponte, certified the following

question to the Nevada Supreme Court based on this Court’s language:

IT IS FURTHER ORDERED that the following question of law is
CERTIFIED to the Nevada Supreme Court pursuant to Rule 5 of the
Nevada Rules of Appellate Procesgiure:

Firmwide:135682580.1 081404.1002
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Whether an employee must actually enroll in health benefits offered by
an employer before the employer may pay that employee at the lower-
tier wage under the Minimum Wage Amendment, Nev. Const, art. XV,
§16.

(Emphasis in original). See Exhibit F, Request for Judicial Notice at Exhibit 1 at 11:1-22. In
doing so, the Federal district court also denied without prejudice the pending Motion for Class
Certification and all other motions filed in the matter to be “re-file[d] upon resolution of the Court’s
Certified Question to the Nevada Supreme Court.” Id. at 12:14-16.

B. Argument In Support Of Supplement To Motion To Stay.

Plaintiffs agree that the Nevada Supreme Court has cited analogous federal law when making
determinations for certification under Nevada Rule of Civil Procedure 23. Beazer Homes Holding
Corp. v. Eighth Judicial Disf. Court of Nev., 128 Nev. Adv. Rep. 66, 291 P.3d 128, 136 n. 4 (2012)
citing generally Wal-Mart Stores, Inc. v. Dukes, 564 U.S. —, 131 S. Ct. 2541, 2558, 180 L. Ed. 2d
374 (2011); Shuette v. Beazer Homes Holdings Corp., 121 Nev. 837, 847-851 (2005) (citing Rule 23
case law from the Second, Third, Fifth, Sixth, Seventh and Eleventh Circuits). Under federal law,
Plaintiffs themselves have argued that courts may “take notice of proceedings in other courts, both
within and without the federal judicial system, if those proceedings have a direct relation to the
matters at issue.” United States ex rel. Robinson Rancheria Citizens Council v. Borneo, Inc., 971
F.2d 244, 248 (9th Cir. 1992); see also Exhibit F, Request for Judicial Notice at Exhibit 2 at 3:3-
7. Thus, as Plaintiffs did with Hancock, Defendants believe that “the attached ruling [in Tyus] will
assist the Court when considering the pending Motion in this action.” See Exhibit F, Request for
Judicial Notice at Exhibit 2 at 2:1-2.

In this matter, this Court should stay the continued Motion for Class Certification pending
the Nevada Supreme Court’s decision on (1) the statute of limitations and (2) the meaning of
“provide” and (3) certify the question of what “health insurance” means under the MWA pursuant to
Nevada Rule of Appellate Procedure 5. Indeed, this would be the most efficient way to ensure that
the Court moves forward on a class definition that does not include plaintiffs who should never have
been in the class in the first place. Further, this Court’s ruling on “provide,” which is integral to both
Plaintiffs’ class and subclass definitions, has now been independently certified by a district court sua

4.
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sponte to the Nevada Supreme Court and all motions in that matter, including for class certification,
have been stayed pending that decision. See Exhibit F, Request for Judicial Notice at Exhibit 1.
With the Nevada Supreme Court directly asked by a Federal district court to answer this question
and no prejudice or reason that has ever been cited by Plaintiffs regarding rejecting a stay other than
“let’s get on with it”, there is no reason why this Court should continue to broadly placate Plaintiffs’
unsupported demands for a quickie class certification that could be based on three erroneous
interpretation of law. Accordingly, this Court should stay any further proceeding of the Motion for
Class Certification on Plaintiffs’ ever-evolving class-definition pending a decision on definitional
terms under the MWA that all parties agree is integral to ascertain a class.

II. DEFENDANTS’ OPPOSITION TO PLAINTIFFS’ MOTION FOR PARTIAL
SUMMARY JUDGMENT ON LIABILITY REGARDING DEFENDANTS’ HEALTH
BENEFIT PLANS.

A. Plaintiffs’ Motion For Partial Summary Judgment Is Improper And Should Be
Stricken.

As another preliminary matter, Plaintiffs’ flagrant disregard for civil procedure in regards to
class certification in Phase I and initial expert disclosures are more reason than ever for this Court to
step back and sort through the implications of simply moving forward with everything Plaintiffs’

desire. Although the Court allowed Plaintiffs’ counsel to recharacterize Defendants’ Countermotion

for Supplemental Briefing on Qualifying Health Insurance into a Motion for Partial Summary

Judgment, there is no justification (or briefed authority) to allow Plaintiffs’ to bring such a Motion
when the final date to bring motions related to Phase I class certification discovery was July 28,
2015. Scheduling Order attached hereto as Exhibit G; Notice of Entry of Stipulation and
Order for Extension of Time to Complete Discovery (“Order for Extension of Discovery”) filed
on December 31, 2014 attached hereto as Exhibit H. Therefore, pursuant to Nevada Rule of Civil
Procedure 16.1(c)(8), Plaintiffs’ Motion for Partial Summary Judgment should be stricken as non-
compliant with the discovery rules and this Court’s scheduling orders.

The analysis is straightforward. If Plaintiffs’ Motion was truly a Phase II motion, then
Plaintiffs should have no problems withdrawing this Motion for Partial Summary Judgment until
Phase II commences. Plaintiffs will not do so, however, because Plaintiffs know that the definition

3.
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of “health insurance” is now integral to the latest rendition of their class/subclass definitions which
they themselves have kept changing. As such, Plaintiffs’ Motion is either (1) entirely untimely
under Phase I and subject to striking or (2) timely under Phase II and subject to be held in abeyance
and not considered for the purposes of class certification. As the Court can see, Plaintiffs’ Motion is
actually improper under either scenario and this Court should not allow Plaintiffs to create their own
rules when Plaintiffs had extensive extensions under Phase I to properly bring whatever motions
they deemed necessary. Plaintiffs have not even cited any justification for their improper motion
and move forward as if the rules do not apply to them.

In addition to the untimeliness or impropriety of the Motion, Plaintiffs have made a mockery
of the discovery rules and deadlines. There is no question that Phase I discovery had an (1) initial
expert deadline and a (2) discovery close deadline. See Exhibit G, Scheduling Order; see also
Exhibit H, Order for Extension of Discovery. In fact, Phase II discovery does not even commence
unless class certification is granted. Jd. As with Plaintiffs’ untimely and improper dispositive
motion, any allowance of an undisclosed expert whose report has been converted into a declaration
in support of a motion is not allowed by the Nevada Rules of Civil Procedure nor this Court’s
discovery orders. Further, the use of an expert to opine as to a question of law is clearly the province
of the Court and now this Court risks taking an improper advisory opinion from Matthew T. Milone,
an individual who has never even been certified as an expert before this or any court.

How can Plaintiffs come before this Court and be allowed to vitiate both Phase I motion
deadlines and initial expert report disclosure requirements? Should this Court allow such flagrant

violation of the rules, it will have modified the rules of civil procedure as follows:

(1) Should Plaintiffs fail to make their initial expert disclosures, such
disclosure shall be unnecessary and any initial expert’s report can be
converted into a declaration and submitted to the Court via Motion.

(2) Should Plaintiffs fail to file motions by any designated deadlines,

the parties can convert any supplemental briefing into a dispositive
motion.

See applicable rules at Nev. R. Civ. P. 16.1(a)(2) and Nev. R. Civ. P. 16.1(c)(8). Clearly, this cannot
be the case and Plaintiffs should abide by the same Nevada Rules of Civil Procedure and court

orders that Defendants have been subject to.

Firmwide:135682580.1 081404.1002
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B. Facts In Support Of Opposition To Motion For Partial Summary Judgment.

Should the Court find grounds to overlook each reason for stay or striking the Plaintiffs’
Motion for Partial Summary Judgment, then this Court should deny Plaintiffs’ Motion for Partial
Summary Judgment as Plaintiffs’ conclusions about “health insurance” under the MWA are
unsupported by the language of the MWA and the regulations in NAC 608. Pursuant to the MWA
and the supporting regulations, qualifying health insurance must: (1) cover those categories of health
care expenses that are generally deductible by an employee on his individual federal income tax
return pursuant to 26 U.S.C. §213 if such expenses had been borne directly be the employee; (2) be
made available to the employee and any dependents of the employee; (3) not have a waiting period
that exceeds more than 6 months; and (4) cost the employee no more than 10% of the employee’s
gross taxable income attributable to the employer. Nev. Const. art. XV § 16; NAC 608.102. These
four requirements are the only requirements for what constitutes qualifying health insurance under
the MWA. The health insurance plans offered to Plaintiffs satisfy all four.

Plaintiff attempts to dispute this fact by setting forth page after page of a repetitive, vague,
and totally unfounded assertion that that Defendant’s health insurance plans are not “health
insurance,” based on a random compilation of laws and opinions which have no relevance to this
case whatsoever. Plaintiffs’ Motion for Partial Summary Judgment on Liability Regarding
Defendants’ Health Benefits Plans (hereinafter “MPSJ”) on file herein and incorporated by
this reference. Indeed, the allegation that Defendant’s plans are not actually “health insurance” is
completely absent from Plaintiffs’ Amended Class Action Complaint (hereinafter “Complaint”).
More egregiously, it completely contradicts the Complaint. In their Complaint, Plaintiffs alleged
that the health insurance plan was not in compliance with the MWA or NAC 608.102 for exactly two
reasons: (1) it allegedly did not cover those categories of health care expenses that are generally
deductible by an employee on his individual federal income tax return pursuant to 26 U.S.C. §213 if
suc‘:h expenses had been borne directly be the employee; (2) it cost the employee more than 10% of
the employee’s gross taxable income attributable to the employer. Amended Class Action
Complaint on file herein and incorporated by this reference at 9 8, 9. Plaintiffs have brought
summary judgment only on the first issue of whether or not Defendants® plans meet the definition of

7.
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“health insurance.” The Plaintiffs’ Complaint makes no allegations whatsoever that the company
health insurance plan was not actually “health insurance.” Moreover, it makes no reference
whatsoever to any of the federal or state laws Plaintiff is now asserting are case-determinative.

However, Plaintiffs’ case fails under this new argument as well. The federal laws Plaintiffs
rely upon have no bearing whatsoever on the Nevada Constitution and the state laws they reference
were preempted by ERISA decades ago. As such, the real gravamen of Plaintiffs’ argument is that
qualified health insurance should be more than what is set forth in the MWA — essentially asking the
Court to legislate from the bench — and that employers should have guessed how much insurance
coverage Plaintiffs’ counsel envisioned is appropriate. Plaintiffs’ MPSJ. Indeed, this entire case
boils down to Plaintiffs’ counsel’s own personal belief system that “qualified health insurance” |
means more than the health insurance plans Defendants offered — regardless of what plans were
actually offered.’ Plaintiffs’ own personal belief system of course is not a sufficient basis for
summary judgment.

Defendants’ dispute Plaintiffs’ characterizations that Defendants’ health insurance plans
were not “health insurance” under the MWA and NAC 608. Further, Plaintiffs have included an
untimely declaration from a purported expert that, for the reasons discussed in Defendant’s Motion
to Strike, filed concurrently herein, must be stricken and in no way establishes any issue of material
fact. The evidence of this case shows that the géneralities alleged by Plaintiffs will not justify their

claims. Therefore, summary judgment must be denied as a matter of law.

C. Arguments In Support Of Opposition To Motion For Partial Summary
Judgment,

The parties do not dispute the standard of review for summary judgment and agree that the
question before the Court is a question of law. Defendants do dispute several of Plaintiffs’
undisputed facts. Defendants dispute that Plaintiffs Diaz, Wilbanks, Olszynski and Fitzlaff were

paid at a rate of $7.25 for the employment dates cited. As pointed out in Defendants’ Opposition to

! Indeed, Plaintiffs even concede in their motion that the Nevada Division of Insurance considers the
plans offered by Defendants to be health insurance and it sets guidelines for those policies which
Defendants follow. Plaintiffs’ MPSJ at 11:15—%2:1.

Firmwide:135682580.1 081404.1002
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Motion for Class Certification, the four named Plaintiffs had varying rates of pay throughout their
employment with Diaz making $8.25 an hour, to $10.00 an hour, to $11.00 an hour and $7.25 an
hour; Wilbanks recalling either $7.25 or $7.45 an hour; Olszynski making $7.25 an hour and then
$5.13 an hour in a Colorado location; and Fitzlaff making $7.25 an hour. Opposition to Motion for
Class Certification Pursuant to Nevada Rule of Civil Procedure 23 on file herein and
incorporated by this reference at 14:17-22. Further, Defendants dispute that they simply “offered
Plaintiffs” the referenced health plans as Plaintiff Fitzlaff actually enrolled in health insurance. Id,
at 13:19-14:3. Subject to these corrected facts, Defendants do agree that the question of what
“health insurance” means under the MWA is a question of law for this Court.

As to this question of law, Defend'c}nts’_ health insurance plans satisfy each and every
requirement of qualified health insurance under the MWA and corresponding Nevada Labor
Commissioner regulations. Plaintiffs have not set forth a single credible argument to the contrary.
Accordingly, the Court should rule against Plaintiffs for four reasons: (1) Defendants’ health
insurance plans are compliant with the MWA,; (2) Defendants’ health insurance plans do not violate
any operative state law; (3) Limited Benefit Plans and Fixed-Indemnity Plans both satisfy the
definition of health insurance under the MWA; and (4) Plaintiffs’ discussions on “Social
Expectations” and a “Wage and Benefit History” are nothing more that Plaintiffs’ counsels’ bogus
conjecture not supported by legislative history.

1. Defendants’ health insurance plans are compliant with the MWA,

The MWA sets forth a two tiered minimum wage rate based upon whether an employer
offers health insurance to its employees. Specifically, the MWA provides that an employer may pay
the lower tier minimum wage rate to its employee if the employer offers that employee “health
insurance.” Nev. Const. art. XV § 16, The MWA does not elaborate on the definition of “health
insurance,” but it does state that, “[o]ffering health benefits ... shall consist of making health
insurance available to the employee for the employee and the employee’s dependents at a total cost
to the employee for premiums of not more than 10 percent of the employee’s gross taxable income
from the employer.” Id. Additionally, employees are defined to include full and part-time
employees. Id. Thus, under the plain 1angua9ge of the MWA, the only requirement for “health

Firmwide:135682580.1 081404.1002
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insurance” is that it not exceed 10 percent of an employee’s gross taxable income. There is no
language in the MWA stating that “health insurance” must provide “comprehensive coverage” or be
a “traditional major medical plan.” Plaintiffs cannot cite a single authority that shows that the plain
language of the MWA called for any requirements beyond the term “health insurance.”

After the passage of the MWA, the Nevada Labor Commissioner established a series of
regulations related to the MWA under the Nevada Administrative Code (NAC) which employers
paying the lower tier minimum wagelare required to follow. In regard to what “qualiffies]” as
“health insurance,” NAC 608.102 provides that the “health insurance” must: (1) cover those
categories of health care expenses that are generally deductible by an employee on his individual
federal income tax return pursuant to 26 U.S.C. §213 if such expenses had been borne directly be the
employee; (2) be made available to the empioyee and any dependents of the employee; (3) not have
a waiting period that exceeds more than 6 months; and (4) cost of the employee no more than 10%
of the employee’s gross taxable income attributable to the employer. NAC 608.102. Thus, it is the
Nevada Labor Commissioner’s regulations that are the only other authority which interpreted what
was meant by “health insurance.”

Defendants’ health insurance plans satisfy every requisite of “health insurance” as defined by
the MWA and supporting regulations. Specifically, the plans: (1) cover those categories of health
care expenses that are generally deductible by an employee on his individual federal income tax
return pursuant to 26 U.S.C. §213 if such expenses had been borne directly be the employee; (2) are
available to employees and any dependents of employees; (3) have a waiting period that does not
exceed more than 6 months; and (4) cost the employee no more than 10% of the employee’s gross
taxable income attributable to the employer. MWA and NAC 608. In their Motion for Partial
Summary Judgment, Plaintiffs do not dispute or bring any arguments regarding points (2) through
(4) and Plaintiffs concede that the Defendants’ health insurance plans comply with the MWA’s
requirement that health insurance is available to employees and dependents, NAC 608’s requirement
that the health insurance waiting period is less than 6 months and the MWA’s requirement that the
health insurance offered cost no more than 10% of the employee’s gross taxable income. Instead,
the Plaintiffs dispute whether or not Defendants’ health insurance was “health insurance” under the

10.
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MWA which goes directly to point (1) on what the plans covered.

In regard to health insurance coverage, Plaintiffs attempt to confuse the issue by presenting a
disorganized narrative that ultimately requests for the Court to expand the definition of “health
insurance” to encompass requirements that quite plainly do not exist. Indeed, the entire basis of
Plaintiffs’ argument is that the Court should create its own definition of health insurance based on a
compilation of random opinion-pieces that purportedly support Plaintiff’s counsel’s personal opinion
on health insurance plans generally. Plaintiffs’ MPSJ. Of course, articles about the Affordable
Care Act and insurance laws in Connecticut are of no actual assistance in determining whether
Defendant’s health insurance plans are qualified health insurance as defined by the MWA. Id. at 10-
11. Moreover, tossing out a series of relementary insults about Defendant’s health insurance plans
(i.e. “very bad health care products” and “junk benefits”) is inane and in no way changes the very
clear definition of health insurance under the MWA. Defendants’ plans cover those categories of
health care expenses that are generally deductible by an employee on his or her individual federal
income tax return pursuant to 26 U.S.C. § 213. Accordingly, Defendants’ plans are health insurance
for the purposes of the MWA and therefore, Plaintiffs’ Motion for Partial Summary Judgment must
be denied.

a. Defendants’ health insurance plans covered those cate,éories of health

care expenses that are generally deductible by an employee on his
individual Federal Income Tax return pursuant to 26 U.S.C. §213.

Beyond the term “health insurance” in the MWA, the only other authority defining what
health insurance means under the MWA is the Nevada Labor Commissioner’s regulations. Those
regulations, in turn, cite health care expenses that are generally deductible pursuant to 26 U.S.C. §
213. 26 U.S.C. §213 sets forth two categories of health care that are generally deductible: (1)
medical care; and (2) medicine or drugs that are a prescribed drug or insulin. 26 U.S.C. §213(a)-(b).
A “prescribed drug” is defined as “a drug or biological which requires a prescription of a physician
for its use by an individual.” 26 U.S.C. §213(d)(3). The term “medical care” is defined as amounts
paid:

(A) for the diagnosis, cure, mitigation, treatment, or prevention of

disease, or for the purpose of affecting any structure or function of the
body, ’
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(B) for transportation primarily for and essential to medical care
referred to in subparagraph (A),

(C) for qualified long-term care services (as defined in section 7702B

(c)), or

(D) for insurance (including amounts paid as premiums under part B
of title XVIII of the Social Security Act, relating to supplementary
medical insurance for the aged) covering medical care referred to in
subparagraphs (A) and (B) or for any qualified long-term care
insurance contract (as defined in section 7702B (b)).

26 U.S.C. §213(d)(1). (Emphasis added). Additionally, amounts paid for certain lodging away from
home can also be treated as paid for medical care if:

(A) the medical care referred to in paragraph (1)(A) is provided by a
physician in a licensed hospital (or in a medical care facility which is
related to, or the equivalent of, a licensed hospital), and

(B) there is no significant element of personal pleasure, recreation, or
vacation in the travel away from home.

26 U.S.C. §213(d)(2). However, the amount paid for the above defined lodging cannot exceed $50
for each night for each individual. Id. The statute also makes clear that “medical care” does not
include cosmetic surgery. 26 U.S.C. §213(d)(9).

These definitions are further clarified by Treasury Regulation § 1.213(e) which sets forth
specific examples of appropriate lodging expenses and “medical care.” 26 CFR 1.213-1. For
example, the regulation states:

Amounts paid for operations or treatments affecting any portion of the
body, including obstetrical expenses and expenses of therapy or X-ray
treatments, are deemed to be for the purpose of affecting any structure
or function of the body and are therefore paid for medical care.
Amounts expended for illegal operations or treatments are not
deductible. Deductions for expenditures for medical care allowable
under section 213 will be confined strictly to expenses incurred
primarily for the prevention or alleviation of a physical or mental
defect or illness. Thus, payments for the following are payments for
medical care: hospital services, nursing services (including nurses'
board where paid by the taxpayer)., medical, laboratory, surgical,
dental and o’her diagnostic and healing services, X-rays, medicine and
drugs (as defined in subparagraph (2) of this paragraph, subject to the
1-percent limitation in paragraph (b) of this section), artificial teeth or
limbs, and ambulance hire. However, an expenditure which is merely
beneficial to the general health of an individual, such as an expenditure
for a vacation, is not an expenditure for medical care.

12.
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Id. (Emphasis added). Therefore, because hospital services, nursing services, medical, laboratory,
surgical, dental and other diagnostic services, X-rays, medicine and drugs, artificial teeth or limbs,
and ambulance hire are all examples of “medical care,” they qualify as health care expenses that are
general deductible by an individual on his or her individual federal income tax return pursuant to 26
U.S.C. §213 and the federal regulations relating thereto. See id. Moreover, it follows that if a health
insurance plan covers hospital services, nursing services, medical, laboratory, surgical, dental or
other diagnostic services, X-rays, medicine or drugs, artificial teeth or limbs, or ambulance hire, then
it covers categories of health care expenses that are generally deductible by an employee on his
individual federal income tax return pursuant to 26 U.S.C. § 213 and the federal regulations relating
thereto. 7

| Hei‘e, the health insurance plans offered to Plaintiffs cpvered categories of health care
expenses defined as “medical care” under 26 U.S.C. §213. Additionally, the plans covered most if
not all of the examples of “medical care” listed in 26 CFR 1.213-1. In their Motion, Plaintiffs have
cited four plans at issue: the 2010-2012 Starbridge Limited-Benefit Health Plan (the “2010-2012
Plan”, the 2013 Starbridge Limited-Benefit Health Plan (the “2013 Plan”), the 2014 TransChoice
hospital indemnity insurance (the “2014 Plan”) and the 2015 Key Benefits Administrators Minimum
Value Plan (the “2015 Plan”). Plaintiffs’ MPSJ at Exhibits 8, 9, 10 and 11.

The 2010-2012 Plan covered doctor office visits, outpatient care, non-emergency care in
emergency room, inpatient care, accidental injuries, diagnostic tests, radiation and chemotherapy
treatment, anesthesia, prosthetic devices, casts, splints, crutches, oxygen, ambulance services, and
postpartum care among other health expenses. Plaintiffs’ MPSJ at Exhibit 8.

The 2013 Plan covered doctor office visits, outpatient care, non-emergency care in
emergency room, inpatient care, accidental injuries, diagnostic tests, radiation and chemotherapy
treatment, anesthesia, prosthetic devices, casts, splints, crutches, oxygen, ambulance services, and
postpartum care among other health expenses. Plaintiffs’ MPSJ at Exhibit 9.

The 2014 Plan covered hospital confinement, doctor office visits, outpatient care, x-rays,
diagnostic tests, surgery, anesthesia, accidental injuries, prescription drugs, exams, inpatient mental
and nervous disorder treatment, inpatient drug and alcohol addiction treatment, and ambulance

13.
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services among other health expenses. Plaintiffs” MPSJ at Exhibit 10.

The 2015 Plan covered doctor office visits, preventative care, x-rays and lab work,
emergéncy room, prescription drugs, specialist visits, CT/PET scans and MRIs, preventative
services, and chronic disease management including services for asthma, congestive heart failure,
diabetes, epilepsy, hypertension, multiple sclerosis, Parkinson’s Disease, pre-diabetes, and sleep
apnea among other health expenses. Plaintiffs’ MPSJ at Exhibit 11.

26 U.S.C. §213 sets forth two categories of health care that are generally deductible: (1)
medical care; and (2) medicine or drugs that are a prescribed drug or insulin. Moreover, Treasury
Regulation § 1.213(e) sets forth specific examples of “medical care” expenses that can be deducted.
Defendants’ health insurance plans cover these categories of health care expenses and, therefore,
satisfy this requiremeﬁt of qualified héalth insurance. All of the expensres covered by the plans
offered from 2010 to 2015 clearly fall under the plain meaning of “medical care.” 26 U.S.C. §213;
26 CFR 1.213-1. Thus, the health insurance plans covered health care expenses “generally
deductible” by an employee on his individual federal income tax return pursuant to 26 U.S.C. § 213.

In an effort to rebut this inevitable conclusion, Plaintiffs assert that Defendants’ plans were
required to cover “the range” of health care expense that individuals “could” deduct on their federal
tax returns, including those listed in LR.S. Publication No. 502 for Tax Year 2013. Plaintiffs’
MPSJ at 26:1-8. Plaintiffs assert that NAC 608.102, by stating “those categories of health care
expenses” and specifically the word “those” does not mean “some” or “few” healthcare expenses
must be covered, must mean al/ and every healthcare expense must be covered because “Defendant
does not get to select” which categories are covered. Id. at 26:3-8. To get to this argument,
Plaintiffs dispute the plain meaning of 26 U.S.C. § 213. Specifically, Plaintiffs assert that “medical
care” is not a “category” and therefore the Court should look to publications like I.R.S. Publication
No. 502 for Tax Year 2013 (the “IRS Publication™) instead, which sets forth the dozens of
“categories” of health care expenses that are deductible. Id. at 25:17-22. Relying on that list,
Plaintiffs assert that Defendants’ health insurance plans were required to cover “the range of
categories of health care expense that individuals could deduct on their federal tax returns.” Id. at
26:1-3.

14.
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As an initial matter, there is no basis whatsoever for the Court to look past 26 U.S.C. § 213
and its supporting regulations. NAC 608.102 sets forth that 26 U.S.C. § 213 defines the categories
of health expenses that are deductible. As such, it lists the categories of healthcare expenses
described above. Plaintiffs provide no authority for the notion that an IRS Publication is controlling.
Thus, their reliance on it is unabashedly arbitrary.

Next, simply reading the IRS Publication exemplifies just how absurd of an argument
Plaintiff has set forth. See LR.S. Publication No. 502 for Tax Year 2013, attached as Exhibit 24
to Piaintiffs’ MPSJ. First, under the caption “What Are Medical Expenses?” the IRS Publication
sets forth the exact same description of health care expenses as 26 U.S.C. §213 and Treasury
Regulation § 1.213. Id. at 2. Next, under the captions “What Medical Expenses Are Ing_:ludible?” it
lists a series of examples, ﬁot “categories,” of medical expenses that are deductible. Id, at 5-15.
The IRS Publication even states that it “does not include all possible medical expenses” that can be
deducted. Id. Therefore, by its own terms, the IRS Publication does not list the alleged “range of
categories” Plaintiff asserts must be covered. In fact, it’s hard to imagine that any such insurance
exists. For example, the IRS Publication lists Insurance Premiums, Medicare A, Medicare B,
Medicare D, Prepaid Insurance Premiums, Unused Sick Leave Used to Pay Premiums, and Qualified
Long-Term Care Insurance Contracts as examples of a health care expense that can be deducted. Id,
Therefore, under Plaintiffs’ theory, Defendants were supposed to provide health insurance that
covered all these things. This makes no sense. Other items listed in the IRS Publication are:
Christian Science practitioner, lead-based paint removal costs, legal fees, televisions, trips, tuition,
and medical conferences. It would require a substantial amount of musing to assume that by using
the word “those,” the MWA intended to have such services covered by qualified health insurance. It
is clear that this portion of Plaintiffs’ argument is a non-starter.

Plaintiff tries to hide from this obvious concession by citing extensively to the opinion of |.
their purported “expert,” Matthew T. Milone, who is not an authority on the issue and really does
nothing more than regurgitate Plaintiff’s counsel’s arguments. Moreover, Mr. Milone is a former
co-worker of Plaintiffs’ counsel, Bradley Schrager, Esq., and his “opinions” are just as useless as
those of opposing counsel. As set forth in Defendants’ Countermotion to Strike filed concurrently

15.
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herein, to the extent Plaintiffs have relied on Milone’s arguments, their opposition must be
discredited.

Qualified health insurance must cover those categories of health care expenses that are
generally deductible by an employee on his individual federal income tax return pursuant to 26
U.S.C. § 213. Defendant’s plans satisfy this requirement. Plaintiffs’ assertion that the health care
plans offered do not cover “all of the categories of health care expenses that are generally
deductible” is not the standard. Nowhere in NAC 608.102, nor 26 U.S.C. § 213, is there a
requirement for “all” health care expenses to be covered. Accordingly, Plaintiffs’ summary

judgment must be denied as a matter of law.

2 Defendants’ health insurance plans do not violate any operative state law.

Relying heavily on their purported “expert,” Plaintiffs asserts that Defendants® health
insurance is “not really health insurance at all under state law.” Plaintiffs’ MPSJ at 18:16-21:25,
The state laws that Plaintiffs and their “expert” rely upon, however, are preempted by the Employee
Retirement Income Security Act of 1974 (“ERISA™) and/or completely irrelevant to the MWA. See
29 U.S.C. § 1144(a). Accordingly, they have no relevance to this discussion. Indeed, it is hard to
imagine that Plaintiff’s “expert” is an expert at all if he blatantly overlooked the most fundamental
issue regarding state laws relating to health benefits. See Countermotion to Strike filed
concurrently herein. Finally, the Nevada Commissioner of Insurance has expressly approved for

distribution in Nevada the insurance plans offered by Defendants.

a. NRS 608.1555, NRS 608.156, and NRS 608.157 are all preempted by
ERISA.

“Congress enacted ERISA to ‘protect ... the interests of participants in employee benefit
plans and their beneficiaries,” by setting out substantive regulatory requirements for employee
benefit plans, and to ‘provide for appropriate remedies, sanctions, and ready access to federal
courts.”” Insco v. Aetna Health & Life Ins. Co., 673 F.Supp.2d 1180, 1185 (2009) (quoting Aetna
Health Inc. v. Davila, 542 U.S. 200, 208, 124 S.Ct. 2488, 159 L.Ed.2d 312 (2004)). As part of the
enactment, ERISA has “expansive preemption provisions that are intended to ensure that employee

16.
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benefit plan regulation is ‘exclusively a federal concern.”” Id. (quoting Aetna Health, 542 U.S. at
208, 124 S.Ct. 2488). “[The United States] Supreme Court has repeatedly held that the question of
whether federal law preempts state law is one of congressional intent, and that Congress’ purpose is
the ‘ultimate touchstone.’” Brandner v. UNUM Life Ins. Co. of America, 152 F.Supp.2d 1219, 1223
(D. Nev. 2001).

ERISA section 514(a) expressly “preempts all state laws that ‘relate to” any employee benefit
plan”; however, laws regulating insurance, banking, or securities are exempt. 29 U.S.C. § 1144(a);
Munda v. Summerlin Life & Health Ins. Co., 127 Nev. Adv. Op. 83,267 P.3d 771, 774 (2011) (citing

Cervantes v. Health Plan of Nevada, 127 Nev, , ——, 263 P.3d 261, (2011)). A law “relates

to” a covered employee benefit plan if it has a “reference to” or “connection with” it. California
Div. of Labor Standards Enforcement v. Dillingham Constr. N.A. Inc., 519 U.S. 316, 324, 117 S.Ct.
832, 136 L.Ed.2d 791 (1997).

Here, Plaintiffs assert that NRS 608.1555 sets forth mandatory requirements for what must

be included in health insurance. That statute states:

Benefits for health care: Provision in same manner as policy of
insurance. Any employer who provides benefits for health care to his
or her employees shall provide the same benefits and pay providers of
health care in the same manner as a policy of insurance pursuant to
chapters 689A and 689B of NRS.

Thus, it is directly referencing an employee benefit plan. It is hard to imagine a more clear-cut
example of a statute that is preempted by ERISA.

Next, Plaintiffs cite NRS 608.156 — NRS 608.157. Plaintiff’s MPSJ at 19-20 and at
Exhibit 1. These statutes are also preempted by ERISA. Indeed, the Nevada Attorney General
expressly found as much in Attorney General, Opinion No. 84-17. Attorney General, Opinion No.
84-17 attached hereto as Exhibit I. Similarly, the Ninth Circuit has examined a similar statute to
NRS 608.156 and its requirement that “[i]f an employer provides health benefits for his or her
employees, the employer shall provide benefits for the expenses for the treatment of abuse of alcohol

and drugs.” In Golden Gate Rest. Ass'nv. City & County of San Francisco, the Ninth Circuit held:

Consistent with these later-decided cases, in Standard Oil Co. .
Agsalud, 633 F.2d 760, 763 (9th Cir. 1980), aff'd mem., 454 U.S. 801,
102 S.Ct. 79,70 L. Ed. 2d 75 (1 19781), we struck down a Hawaii statute
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that “require[d] employers in that state to provide their employees with
a comprehensive prepaid health care plan.” As the district court noted,
the statute required that plan benefits include “a combination of
features,” and specifically “require[d] that the plans cover diagnosis
and treatment of alcohol and drug abuse.” Standard Oil Co. v.
Agsalud, 442 F. Supp. 695, 696, 704 (N.D. Cal. 1977). The statute
also imposed “certain reporting requirements which differ[ed] from
those of ERISA.” Id. at 696. In affirming the district court's opinion
holding the Hawaii statute preempted under ERISA, we emphasized

* that the statute “directly and expressly regulate[d] employers and the
type of benefits they provide employees,” and that it therefore “related
to” ERISA plans under § 514(a). Agsalud, 633 F.2d at 766 (emphasis
added). That is, the Hawaii statute was preempted because it required
employers to have health plans, and it dictated the specific benefits
employers were to provide through those plans. Id. The statute
thereby impeded ERISA's goal of ensuring that “plans and plan
sponsors would be subject to a uniform body of benefits law.”
Ingersoll-Rand Co., 498 U.S. at 142.

Golden Gate Rest. Ass'nv. City & Coimty of San Francisco, 546 F.3d 639, 655 (9fh Cir, 2008). In
this matter, NRS 608.156 has the same requirement as in Golden Gate that health benefits cover
“treatment” of “alcohol and drugs.” Thus Plaintiffs’ reliance on these statutes is a total misnomer as
they are no longer valid.

b. NRS 681A.030 is not relevant to the MWA.

Plaintiffs assert that the definition of health insurance set forth in NRS 681A.030 is the
controlling definition of “health insurance” under Nevada law. Plaintiffs’ MPSJ at 21:10-19, In
light of the fact that this entire lawsuit is about whether Defendants® health insurance plans satisfied
the definition of qualified health insurance as defined by the MWA, it is hard to see how Plaintiffs
can candidly make this argument. The MWA sets forth its own distinct definition for health
insurance. NRS 681A.030 cannot conflict with that. See Thomas v. Nevada Yellow Cab Corp., 130
Nev. Adv. Op. 52, 327 P.3d 518, 520 (2014). Thus, when determining whether insurance is “health
insurance” as defined by the MWA, the definition of “health insurance” set forth in NRS 681A.030
is completely irrelevant.

Moreover, even if NRS 681A.030 were to apply, Defendants’ plans satisfy its definition.

NRS 681A.030 states:

“Health insurance” defined. “Health insurance” is insurance of
human beings against bodily injury, disablement or death by accident
or accidental means, or the expense thereof, or against disablement or

18.
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expense resulting from sickness, and every insurance appertaining
thereto, together with provisions operating to safeguard contracts of
health insurance against lapse in the event of strike or layoff due to
labor disputes.

As explained above, Defendants’ health insurance plans are quite plainly this sort of insurance.

c. Nevada Commissioner of Insurance approves of Defendants® plans for
distribution.

Finally, as the exhibits attached to Plaintiffs’ Motion for Partial Summary Judgment sets
forth, the plans offered by Defendants which are Limited Benefit Plans and Fixed-Indemnity Plans
are expressly permitted forms of health insurance that the Nevada Commissioner of Insurance has
approved for distribution in Nevada. See Nevada Division of Insurance Bulletin, attached to
Plaintiffs’ MPSJ as Exhibit 20. Indeed, the Commissioner sets our clear requirements for such
plans, which Defendants’ plans follow such as the example of Defendants’ 2014 Plan. Id,
Accordingly, Defendants’ Plans comply with the Nevada Commissioner of Insurance’s directives

relating to its plans and, accordingly, Defendants were permitted to offer these commissioner-

. approved health insurance plans.

3. Limited benefit plans and fixed-indemnity plans both satisfy the
definition of qualified health insurance under the MWA.

Plaintiffs spend a large portion of their Motion for Partial Summary Judgment discussing
limited benefit plans and fixed-indemnity plans. Plaintiffs’ MPSJ at 9:11-18:15. Plaintiffs do not,
however, explain why such plans do not satisfy the MWA. Rather, Plaintiffs repeat ad-nauseam that
limited benefit plans and fixed-indemnity plans are not “comprehensive coverage” or “traditional
major medical insurance.” Id. This is completely irrelevant to the current question before the Court.
Neither the MWA nor its supporting regulations make any reference whatsoever to “comprehensive”
or “major medical insurance.” Rather, the MWA states that health insurance should be made
available to employees. As discussed above, Defendants’ plans do just that. Moreover, the
“authority” Plaintiffs rely upon is a memorandum on the Affordable Care Act (the “ACA™). Id. at
11. The ACA was enacted six years after the MWA. Thus, it and any discussion regarding its

provisions, has no relevance to what constitutes “health insurance” under the Nevada Constitution

19,
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for purposes of paying the lower-tier minimum wage.’

Next, the MWA quite plainly contemplates a lower-level of insurance. It specifically states
that it cannot cost more than 10% of a minimum wage employee’s gross taxable income.
Accordingly, Limited Benefit Plans and Fixed-Indemnity Plans make sense in light of this mandate.
Further, as stated above, both Limited Benefit Plans and Fixed-Indemnity Plans are expressly
permitted forms of health insurance that the Nevada Commissioner of Insurance has approved for
distribution in Nevada. See Nevada Division of Insurance Bulletins, attached to Plaintiffs’
MPSJ as Exhibit 20.

The MWA sets forth clear and defined requirements for qualified health insurance. The
plans provided by Defendants satisfy those requirements. Plaintiffs’ diatribe on limited benefit plans

and fixed-indemnity plans does not change those requirements.

4, Plaintiffs’ discussions on “Social Expectations” and “Wage and Benefits
History” are nothing more than Plaintiffs’ counsel’s bogus conjecture.

As mentioned earlier, Plaintiffs have wasted the vast majority of her MPSJ on disorganized
narratives that are not based in either law or fact. None of these rants should be given any credence.
For example, Plaintiffs have spent approximately four pages on a section entitled “Wage and
Benefits History” wherein Plaintiffs continue on about how Defendants’ Plans are not “major
medical insurance” or “comprehensive” health insurance. Plaintiffs’ MPSJ at 8:9-23. As
explained above, this is not the directive of the MWA. Defendants were instructed by the MWA to
offer insurance that covers deductible healthcare expenses and that is precisely what they have done.
Plaintiffs’ diatribe that they should have been offered more is not based in any applicable law or
regulation whatsoever.

Next, Plaintiffs ends their motion with a page discussing what Plaintiffs “believe” Nevada

voters envisioned when they voted for the MWA. Id. at 27. Plaintiffs’ belief system is not a basis

2 Plaintiffs keenly note that Defendants will argue that the ACA has nothing to do with this action.
Plaintiffs’ MPSJ at 22:3-8. Plaintiffs do not, however, set forth any credible argument to the
contrary. Id. Instead, Plaintiffs spends a page discussing how employees are required to have
insurance under the ACA. Id. at 22. This of course in no way changes an employer’s obligations
under the MWA — a statute enacted 6 years bef%r(()a the ACA.
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for granting relief. Moreover, it is totally irrelevant and is of no assistance in resolving the question
before the Court. Accordingly, these arguments in Plaintiffs’ Motion for Partial Summary Judgment

Opposition are Plaintiffs’ bogus conjecture and should be discarded entirely.

III. DEFENDANTS’ COUNTERMOTION TO STRIKE UNDISCLOSED PURPORTED
EXPERT AND FOR SANCTIONS.

A. Facts For Countermotion To Strike Undisclosed Purported Expert And For
Sanctions.

In their Motion for Partial Summary Judgment, Plaintiffs have attempted to disclose a
purported expert through a report-less declaration far after the expiration of the expert disclosure
deadline. Such a disclosure is extremely prejudicial to Defendants and does not comport with the
Rules of Civil Procedure nor the scheduling orders issued by this Court. Further, Plaintiffs’
purported expert has improperly opined on legal conclusions that are the exclusive province of this
Court. It is clear that Plaintiffs’ attempt to proffer a purported expert’s opinions at the eleventh hour
is willful and has forced Defendant to bring this Countermotion to address Plaintiffs’ malfeasance.

Plaintiffs filed their Class Action Complaint on May 30, 2014. Class Action Complaint on
file herein and incorporated by this reference. On June 5, 2014, Plaintiffs filed an Amended
Class Action Complaint. Amended Class Action Complaint on file herein and incorporated by
this reference. On October 10, 2014, the Discovery Commissioner approved the Scheduling Order
in which the parties agreed to an expert disclosure deadline of November 25, 2014 and a discovery
cut-off date of February 23, 2015. See Exhibit G, Scheduling Order. On October 2, 2014, the
Court approved the parties’ stipulation to extend that discovery plan. See Exhibit H, Order for
Extension of Discovery. In that Order for Extension of Discovery, the parties agreed to extend the
deadline to disclose experts to April 28, 2015 and to extend the deadline to disclose rebuttal experts
from to May 28, 2015. Id. Discovery cutoff was extended to June 29, 2015 and the last day to file
Phase I class certification motions was extended until July 28, 2015. Id,

On April 28, 2015, the deadline to disclose experts expired and Plaintiffs designated no
experts and Plaintiffs did not produce any expert reports. Thus, Defendants had no need to designate
any rebuttal experts on the rebuttal expert deadline of May 28, 2015. On June 29, 2015, discovery
closed and no experts were designated by eizt%ler party pursuant to the Nevada Rules of Civil
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Procedure or the Order for Extension of Discovery. Throughout this discovery period, however,
from May 30, 2014 through June 29, 2015, Plaintiffs asserted and reaffirmed throughout all four of
their discovery disclosure statements that “Plaintiffs also reserve the right to call additional expert
witnesses.” Plaintiffs’ Initial Disclosure and Production of Documents and Witnesses Pursuant
to N.R.C.P. 16.1 served on September 8, 2014 attached hereto as Exhibit J at 3:13-14
(document disclosures omitted); Plaintiffs’ Supplemental Disclosure and Production of
Documents and Witnesses Pursuant to N.R.C.P. 16.1 served on February 23, 2015 attached
hereto as Exhibit K at 3:8-9 (document disclosures omitted); Plaintiffs’ Second Supplemental
Disclosure and Production of Documents and Witnesses Pursuant to N.R.C.P. 16.1 served on
May 20, 2015 attached hereto as Exhibit L at 3:15-16 (document disclosures omitted); and
Plaintiffs’ Third Supplemental Disclbsure ahd Production of Documents and Witnesses
Pursuant to N.R.C.P. 16.1 served on June 3, 2015 attached hereto as Exhibit M at 3:15-16
(document disclosures omitted). Despite these assertions, Plaintiffs designated no expert
witnesses.

Prior to discovery closing on June 29, 2015, Plaintiffs brought their Motion for Class
Certification on June 8, 2015 and Defendant brought its Motion to Disqualify Named Plaintiffs as
Class Representatives and Dismiss Class Action Claims on June 25, 2015, before the June 29, 2015
Phase I motion deadline.

On August 25, 2015, Plaintiffs, for the first time, proffered a Declaration of Matthew T.
Milone as an Exhibit 2 to Plaintiffs’ Motion for Partial Summary Judgment. Plaintiffs’ MPSJ at
Exhibit 2 (“Milone Decl.”). In this Declaration, attorney Matthew T. Milone declared that he had
“been retained by Plaintiffs’ counsel as an expert witness in the matter of Diaz, et al. v. MDC
Restaurants, LLC, et. al.” Milone Decl. at 1:23-25, Further, Plaintiffs extensively relied on the
opinions in Milone’s Declaration in support of their arguments in summary judgment. Plaintiffs’
MPSJ at 12:13-18:15; 19:11-21:25; and 26:1-27:1. Thus, Plaintiffs improperly backdoored an
undisclosed and unqualified expert well nearly four months after the expiration of already extended
deadlines to designate experts and more than two months after the extended discovery cutoff.

In support of this “retention,” Plaintiffs present Milone’s curriculum vitae attached to

22.
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Milone’s Declaration and his rates for “testimony” and “all other work.” Milone Decl. at 11:10 and
Attachment 1. Plaintiffs present no expert written report from Milone. Further, Plaintiffs present
no list of cases in which Milone has testified as an expert or been qualified as an expert. Instead,
Plaintiffs cite the same “Declaration” that the uncertified expert Milone has provided to Plaintiffs’
counsel in three parallel cases. Id. at 11:11-14. Thus, Plaintiffs have proffered a Declaration to
deliver improper opinions from an undesignated and unqualified expert witness. Milone Decl.
Accordingly, this Court should strike the designation of Milone as an expert, strike the Declaration
of Milone from the litigation and sanction Plaintiffs for their willful gamesmanship that has

prejudiced Defendant and vexatiously exacerbated the litigation.

B. Argument For Countermotion To Strike Undisclosed Purported Expert And For
Sanctions. ' '

1. This Court should strike Plaintiffs’ purported expert’s declaration
because it is untimely and deficient,

Nevada Rule of Civil Procedure 26 requires parties to “a party shall disclose to other parties
the identity of any person who may be used at trial to present evidence under NRS 50.275, 50.285
and 50.305.” Nev. R. Civ. P. 16.1(a)(2)(A). For an expert “retained or specifically employed to
provide expert testimony,” the party must provide a disclosure that is accompanied by a “written
report” which contains: (1) a complete statement of all opinions to be expressed and the basis and
reasons therefor; (2) the data or other information considered by the witness in forming the opinions;
(3) any exhibits to be used as a summary of or support for the opinions; (4) the qualifications of the
witness, including a list of all publications authored by the witness within the preceding 10 years; (5)
the compensation to be paid for the study and testimony; and (6) a listing of any other cases in which
the witness has testified as an expert at trial or by deposition within the preceding four years. Nev,
R. Civ. P. 16.1(a)(2)(B).

The Nevada Supreme Court has upheld that an untimely-designated expert should not be
allowed to testify. Hansen v. Universal Health Servs., Inc., 115 Nev. 24, 974 P.2d 1158, 1160-1161
(1999). In Hansen, the Nevada Supreme Court upheld such a ruling where a plaintiff submitted a
second designation of experts six months after the deadline set by the district court. 7d. The only
exception to this Rule recognized by the Nevada Supreme Court is that of a treating physician for
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“opinions [that] were formed during the course of treatment.” FCHI, LLC v. Rodriguez, 335 P.3d
183, 189 (2014) citing Goodman v. Staples the Office Superstore, L.L.C., 644 F.3d 817, 826 (9th Cir,
2011); see Rock Bay, L.L.C. v. Eighth Judicial Dist. Court, 129 Nev. ___, n.3,298 P.3d 441, 445
n.3 (2013) (noting that when an NRCP is modeled after its federal counterpart, “cases interpreting
the federal rule are strongly persuasive”). In these “strongly persuasive” federal cases, courts in this
district have noted that the reason for requiring expert reports is “the elimination of unfair surprise to
the opposing party and the conservation of resources.” Elgas v. Colorado Belle Corp., 179 F.R.D.
296, 299 (D. Nev. 1998) (citations omitted). Further, the “test of a report is whether it was
sufficiently complete, detailed and in compliance with the Rules so that surprise is eliminated,
unnecessary depositions are avoided, and costs are reduced.” Id. Additionally, the analogous Rule
26(a)(2)(B) appears “to require exact compliance in all particulars with the disclosures” requirement,
Id. citing Sullivan v. Glock, Inc., 175 F.R.D. 497, 503 (D. Md. 1997) (citation omitted) (declaring “a
literal reading of Rules 37(a)(3) and 37(c)(1) would result in the application of the automatic
exclusion of an expert's trial testimony if there was not complete compliance with the requirements
of Rule 26(a)(2)(B), unless the court finds that there was substantial justification for the failure to
make complete disclosure or that failure to disclose is harmless™).

In Goodman v. Staples the Office Superstore, LLC cited by the Nevada Supreme Court in
FCHI, the Ninth Circuit found that “Rule 26 [the federal counterpart to Nevada Rule of Civil
Procedure 16.1] requires the parties to disclose the identities of each expert and, for retained experts,
requires that the disclosure includes the experts’ written reports.” Goodman v. Staples the Office
Superstore, LLC, 644 F.3d 817, 827 (9th Cir. 2011). Further, the parties must “make these expert
disclosures at the times and in the sequence that the court orders.” Id.; Fed. R. Civ. P. 26(a)(2)(D).
In Goodman, the plaintiffs disclosed two experts a week after the expert disclosure deadline and
failed to provide expert reports until four-and-a-half months after the deadline. Id. at 826-827. On
appeal, the Ninth Circuit upheld the district court’s preclusion of the two “improperly disclosed
experts” and found that the failure to disclose experts in a timely manner was neither substantially
justified nor harmless. /d. at 827. Similarly, Rule 37 allows this Court to prohibit a disobedient
party who fails to identify a witness as required by Rule 16.1 from introducing designated matters in
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evidence. Nev. R. Civ. P. 37(c)(1) and Nev. R. Civ. P. 37(b)(2)(B).

Similarly, federal courts have held that expert disclosures made one day after the rebuttal
expert disclosure deadline should be struck. Belch v. Las Vegas Metro. Police Dep't, 2012 U.S. Dist.
LEXIS 33111, 6-8 (D. Nev. Mar. 13, 2012). In Belch, plaintiff did not timely disclose his expert by
the expert disclosure deadline. Id. at 6-7. Additionally, plaintiff's initial expert designation did not
fulfill the requirements of Rule 26(a)(2)(B). Id. at 7. The Court found that the defendants suffered
prejudice as a result of plaintiff's late disclosures. Id. citing Wong v. Regents of University of
California, 410 F.3d 1052, 1061-1062 (9th Cir. 2005)(holding that “[d]isruption to the schedule of
the court and other parties [by late disclosures of expert witnesses] is not harmless,” and such late
disclosures warrant excluding expert witnesses). Thus, absent any showing of “substantial
justification,” the court found the striking plaintiff’s expert’s report and precluding plaintiff from
utilizing his expert’s opinion was warranted. Id. citing Fed. R. Civ. P. 37(c)(1).

Here, like in Hansen, Goodman and Belch, Plaintiffs failed to timely disclose its expert by
April 28, 2015 as required by this Court’s Order and Rule 16.1. See Exhibit H, Order for
Extension of Discovery. Throughout discovery, Plaintiffs affirmed in writing on four separate
occasions that they were fully aware of their right to “call additional expert witnesses.” Plaintiffs’
Initial Disclosure and Production of Documents and Witnesses Pursuant to N.R.C.P. 16.1
served on September 8, 2014 attached hereto as Exhibit J at 3:13-14 (document disclosures
omitted); Plaintiffs’ Supplemental Disclosure and Production of Documents and Witnesses
Pursuant to N.R.C.P. 16.1 served on February 23, 2015 attached hereto as Exhibit K at 3:8-9
(document disclosures omitted); Plaintiffs’ Second Supplemental Disclosure and Production of
Documents and Witnesses Pursuant to N.R.C.P. 16.1 served on May 20, 2015 attached hereto
as Exhibit L at 3:15-16 (document disclosures omitted); and Plaintiffs’ Third Supplemental
Disclosure and Production of Documents and Witnesses Pursuant to N.R.C.P. 16.1 served on
June 3, 2015 attached hereto as Exhibit M at 3:15-16 (document disclosures omitted). Despite
having fifteen months from the filing of their Complaint, Plaintiffs chose not to designate any
experts by the expert disclosure deadline. Due to Plaintiffs’ failure to designate any experts,
Defendants had no cause to retain rebuttal experts on May 28, 2015 and no reason to conduct any
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additional discovery regarding expert opinions.

After the close of discovery on June 29, 2015, Defendants relied on the known universe of
produced documents and deposition testimony to narrow the issues to be disposed of by motion
pfactice. Similarly, on June 25, 2015, Defendants relied on this known universe of discovery in
opposing Plaintiffs’ Motion for Class Certification filed on June 8, 2015 which is now pending
before this Court. Thus, Defendants have spent great time and expense throughout discovery and
motion practice in developing strategies and arguments that did not involve any expert witness
testimony. To now let Plaintiffs review Defendants’ briefing in opposition to certification and other
motions and then cite to an undisclosed expert in support of summary judgment is highly prejudicial
to Defendants’ strategy and litigation efforts. Such an untimely and non-compliant expert disclosure
is contrary to the entire purpose of having expert disclosure deadlines, expert written reports,
certification and dispositive motion deadlines and scheduling order. Further, Plaintiffs have
prevented Defendants from having any opportunity to rebut Milone or depose him as to his opinions.
Thus, Plaintiffs; untimely designation effectively abolishes all of the rules concerning disclosure of
expert testimony under Rules 16.1 and 26.

In addition to being grossly untimely, Plaintiffs’ designation of Milone as an expert fails to
comply with the substantive requirements of Rules 16.1 and 26. Plaintiffs have not provided any
expert’s “written report” pursuant to Rule 16.1(a) or 26(b) or a “list of all other cases in which,
during the previous 4 years, the witness testified as an expert at trial or by deposition” pursuant to
Rule 16.1(2)(2)(B). In fact, Plaintiffs’ expert “Declaration” is not even complete as Milone states
“the opinions expressed in this Declaration are my preliminary opinions and are subject to the
opinions in my final report.” Milone Decl. at 11:15-16. Milone provides no further elucidation as
to when this “final report” will be forthcoming or how it will supplement or supersede his
Declaration. This deficient and incomplete Declaration also violates the requirements that an

expert’s written report contain a (1) “complete statement of all opinions to be expressed and the

basis and reasons therefor”; (2) “the data or other information considered by the witness in forming

the opinions;” and “any exhibits to be used as a summary of or support for the opinions.” Nev. R.

Civ. P. 16.1(a)(2)(B). (Emphasis added). Accordingly, Plaintiffs’ Declaration from Milone should
26.
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be struck as Plaintiffs have completely failed to comply with the requirements imposed by Nevada
Rules of Civil Procedure 16.1 and 26 and the expert disclosure date of the Court’s Order for
Extension of Discovery.

2. This Court should strike Plaintiffs’ purported expert because he is
untimely, improperly designated and unqualified.

Rule 37(c)(1) provides:
A party that without substantial justification fails to disclose
information required by Rule 16.1, 16.2, or 26(e)(1), or to amend a
prior response to discovery as required by Rule 26(e)(2), is not, unless

such failure is harmless, permitted to use as evidence at a trial, at a
hearing, or on a motion any witness or information not so disclosed..

Nev. R. Civ. P. 37(c)(1). In Goodman, the Ninth Circuit held that the analogous Rule 37 “gives
teeth” to disclosure requirements by “forblddmg the use at trial of any information that is not
properly disclosed.” Goodman at 827 citing Yeti by Molly, Ltd. v. Deckers Outdoor Corp., 259 F.3d
at 1106 (citing Fed. R. Civ. P. 37(c)(1)). Rule 37(c)(1) is a “self-executing,” “automatic” sanction
designed to provide a strong inducement for disclosure. Jd. (quoting Fed. R. Civ. P. 37 advisory
committee's note (1993)). Thus, the only exceptions to Rule 37(c)(1)’s exclusion sanction apply if
the failure to disclose is substantially justified or harmless. Goodman at 827 citing Fed. R. Civ. P.
37(c)(1).

Further, in Belch, the district court held that an appropriate sanction under Rule 37(c)(1) for
an expert designation that does not comply with Rule 26(a)(2)(B) is to preclude a plaintiff from
using an expert’s opinion. Belch at 8. This includes precluding a plaintiff from utilizing the opinion
of an expert “to supply evidence on a motion, at a hearing, or at a trial.” Belch at 8 citing Fed. R.
Civ. P. 37(c)(1).

In this matter, Plaintiffs’ untimely and improper designation of purported expert Milone is
subject to Rule 37’s automatic exclusion sanction as Plaintiffs failed to provide information or
identify a witness as required by Rule 16.1 or 26(a). As noted above, Plaintiffs’ expert designation
of Milone failed to comply with Rule 16.1°s requirement that the expert be disclosed at the time
ordered by the Court in its Order. Nev. R. Civ. P. 16.1(a)(2)(C). Further, Plaintiffs’ use of a
Declaration fails to comply with Rule 16.1(a)(22)gB)’s requirements for a written report that provides
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a complete statement of all opinions, the basis and reasons for those opinions, the data considered in
forming those opinions and the exhibits that will be used to summarize or support those opinions.
Nev. R. Civ. P. 16.1(a)(Z2)(B).

Additionally, Plaintiffs’ purported expert Milone is not qualified to render an expert opinion
because he has made no showing of a “list of all other cases in which, during the previous 4 years,
the witness testified as an expert at trial or by deposition.” Nev. R. Civ. P. 16.1(a)(2)(B). As such,
Plaintiffs have failed to provide information or identify an expert witness as required by Rule 16.1(a)
and their purported expert Milone is subject to the automatic exclusion sanction of Rule 37(c)(1).
Consequently, Plaintiffs should not be allowed to use Milone to supply evidence on a motion, at a
hearing or at a trial.

3. This VCourt should strike Plaintiffs’ purported expert and declaration

because the expert has opined on ultimate issues of law that are the
exclusive province of the Court.

As a general rule, “testimony in the form of an opinion or inference otherwise admissible is
not objectionable because it embraces an ultimate issue to be decided by the trier of fact.”
Nationwide Transp. Fin. v. Cass Info. Sys., 523 F.3d 1051, 1058 (9th Cir, 2008) citing Fed. R. Evid.

704(a). However, “[t]hat said, an expert witness cannot give an opinion as to her legal conclusion,

i.e., an opinion on an ultimate issue of law. Similarly, instructing the jury as to the applicable law is

the distinct and exclusive province of the court.” (Emphasis added). Id. citing Hangarter v.
Provident Life & Accident Ins. Co., 373 F.3d 998, 1016 (9th Cir. 2004) (internal citations and
quotation marks omitted); see also Fed. R. Evid. 702 (requiring that expert opinion evidence “assist
the trier of fact to understand the evidence or to determine a fact in issue™).

In Nationwide, plaintiff Nationwide intended to introduce the expert report and testimony of
Robert Zadek, an expert on the Uniform Commercial Code (“UCC”) and related commercial law, to
prove its legal theory that under the UCC § 9-406, defendant Cass’ conduct was improper because
Cass, as an agent of the shippers, stood in the shoes of the shippers and had an unconditional
obligation to pay Nationwide once the shippers received a valid notice of assignment. Nationwide at
1056. The district court granted defendant Cass’ motion to strike the portions of Zadek’s report and

testimony that were “inadmissible legal opinion” and sections which “cite[d] or applfied] the
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relevant law.” (Emphasis added). Id. On appeal, the Ninth Circuit upheld this striking of expert and
expert report finding that Zadek’s legal conclusions “invaded the province of the trial judge.” Id. at
1059.

Further, the Ninth Circuit found that Zadek's opinions on legal conclusions also “constituted
erroneous statements of law” in which case “[e]xpert testimony . . . would have been not only
superfluous but mischievous.” Id. citing United States v. Brodie, 858 F.2d 492, 496-97 (9th Cir,
1988), overruled on other grounds by United States v. Morales, 108 F.3d 1031, 1033 (9th Cir. 1997).
Thus, the Ninth Circuit held that the exclusion of Zadek’s erroneous conclusions were harmless
because Nationwide did not identify “any legal authority extending the obligations of § 9-406 to the
agent of an account debtor,” Id. at 1062-1063 and fn. 8.

' Here, as this Court is aware, the parties have briefed the legal question of whether or not
Defendant offered health insurance pursuant to the MWA. In response, Plaintiffs’ expert Milone,
through his proffered Declaration, has opined on legal conclusions that are the exclusive province of

this Court. For example, Milone opines as to an ultimate question of law by stating

It is my opinion based on what is set forth above in this affidavit and
my experience with health insurance, that the 2010-12 Plan and the
2013 Plan do not cover all of the “categories of health care expenses
that are generally deductible by an employee on his individual federal
income tax return pursuant to 26 U .S.C. § 213 and any federal
regulations relating thereto.” See NAC 608.102.

Milone Decl. at 5:14-18. Further, Milone improperly opines on whether or not Defendant's plans
under the MWA complies with certain laws and regulations such as NRS Chapter 608, NRS Chapter
689B, NAC Chapter 608; COBRA and 26 U.S.C. § 213. Milone Decl. at 2:14-22; 4:18-25; 4:26-
5:13; 7:10-18; 7:25-8:28; and 10:-11:9. In this regard, Milone presents no legal authority that
“health insurance” under the MWA is defined by those laws. Id. Some of these issues of law, like
those concerning NAC 608.102 and 26 U.S.C. § 213, are improper for Milone to opine on as this
Court should ultimately decide those issues as a matter of law. Therefore, this Court should also
strike Milone and his opinions as improper opinions on legal conclusions.

4, This Court should sanction Plaintiffs because their violation was willful
and prejudicial.

Under Rule 37(c)(1)(A), “in addition to” the automatic exclusion sanction, this Court may

29,
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order payment of the reasonable expenses, including attorney’s fees, caused by the failure to provide
information or identify a witness under Rule 16.1. Nev. R. Civ. P. 37(c)(1). In Belch, the court
found that the plaintiff failed to provide the court with any justification for untimely and incomplete
expert disclosures. Belch at 7. Thus, the court found that in addition to striking a plaintiff’s expert’s
report and precluding plaintiff from utilizing his expert’s opinion, the plaintiff was required to pay
the reasonable expenses, including attorney's fees, caused by the failure to comply with a court’s
order and the federal rules as to expert designations. Belch at 5.

Here, Plaintiffs have not provided any legitimate justification for their failure to make a
timely designation of their purported expert. Plaintiffs gave no reason for delay in the expert’s
Declaration or their Motion for Partial Summary Judgment. Despite at least four opportunities to
designate an expert during discovery, Plaintiffs never disclosed any experts. Only after discovery
was closed did Plaintiffs provide their purported expert designation. Instead of making any actual
designation of expert - in which Plaintiffs would have to concede their untimeliness - Plaintiffs have
decided to slide in a Declaration as if Milone had been their designated expert all along. Thus,
Plaintiffs have exhibited willful gamesmanship in trying to confuse this Court and mask their
malfeasance. Plaintiffs’ expert-by-ambush behavior should be sanctioned for Plaintiffs’ complete
disregard of civil procedure rules and the order of this Court.

This Court should sanction Plaintiffs for their untimely and improperly designated expert.
Courts have held that should an award of sanctions in the form of reasonable expenses, including
attorney’s fees, be made under Rule 37(c), that the awarded party may submit a separate application
for reasonable fees and expenses. Daniels v. Jenson, 2013 U.S. Dist. LEXIS 47576, 10-11 (D. Nev.
Mar. 11, 2013). Accordingly, should sanctions be awarded, Defendants request leave to submit a
separate application regarding their reasonable fees and expenses.

IV. CONCLUSION

For all the reasons stated above, this Court should stay all pending motions. Alternatively,

Plaintiffs Motion for Partial Summary Judgment should be denied, Plaintiffs’ expert stricken and

Defendants should be awarded sanctions.

30.
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Dated: September 10, 2015
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RICK D. ROSKELLEY, ESQ.
ROGER L. GRANDGENETT 1I, ESQ.
MONTGOMERY Y. PAEK, ESQ.
KATHRYN B. BLAKEY, ESQ.
LITTLER MENDELSON, P.C.
Attorneys for Defendants

31.




=N

O X 3 O W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

LITTLER MENDELSON, P.
ATTORKEVS AT Law
3960 Howlsld Hughes Parkway
wi

10 300
Las Vegas. NV 85163.5937
702 862 8800

PROOF OF SERVICE

[ am a resident of the State of Nevada, over the age of eighteen years, and not a party to the
within action. My business address is 3960 Howard Hughes Parkway, Suite 300, Las Vegas, Nevada
89169. On September 10, 2015, I served the within document:

SUPPLEMENT TO DEFENDANTS’ CONTINUED MOTION TO STAY PROCEEDINGS
ON APPLICATION FOR ORDER SHORTENING TIME

AND

DEFENDANTS’ OPPOSITION TO PLAINTIFFS' MOTION FOR PARTIAL SUMMARY

JUDGMENT ON LIABILITY REGARDING DEFENDANTS’ HEALTH BENEFIT PLANS
AND

DEFENDANTS’ COUNTERMOTION TO STRIKE UNDISCLOSED PURPORTED
EXPERT AND FOR SANCTIONS

Via Electronic Service - pursuant to N.E.F.C.R Administrative Order: 14-2.

3]

Don Springmeyer, Esq.

Bradley Schrager, Esq.

Daniel Bravo, Esq.

Royi Moas, Esq.

Jordan Butler, Esq.

Daniel Hill, Esq.

Wolf, Rifkin, Shapiro, Schulman & Rabkin, LLP
3556 East Russell Road, Second Floor

Las Vegas, Nevada §9120

[ declare under penalty of perjury that the foregoing is true and correct. Executed on

September 10, 2015, at Las Vegas, Nevada.

Erin Melwak
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DECLARATION OF MONTGOMERY Y, PATK, ESQ. IN SUPPORT OF
LSUPPEEMERNT TO DEFEINDANTY CONTINUED MOTION TO STAY PROCEEDINGS

ONAPPFLICATION FOR ORDER SHORTENING TIME

AND
NDANTS® OPPOSITION TO PLAINTIFYS MOTION FOR PARTIAL SUMMARY
G DEFENDANTS HEALTH BENEFIT PLANK
AND
3. DEFENDANTS COUNTERMOTION TO STRIKYE UNDISCLOSED PURPORTED
EXPERT AMD FOH SARCTIONS

2. DEF
JUDGMENT ON LIABILITY REGARDIN

=

i, Montgomery Y. Pack, under penalty of perjury under the laws of the United States of
America and the State of Mevada, declare and state as follows:

1. I am an atiormey admitted to practice law in the Biate of Nevada. 1 am an Associate at
the law firm of Litiler Mendelson and one of the attorneys for Defendants MDC Restaurants, LLC,
Laguna Restavrants, LLO and Inka, LLC (hereinafier “Defendants™).

2. ﬂ Unless otherwise s{ated, this declaration s based on my personal knowledge., | make
this declaration i soppert of Defendants” Supplement to their Continued Motion to Stay
Proceedings on Application for Order Shortening Time, Defendants’ Opposition to Plaintiffs’
Motion for Partial Summary Judgment on Liability Regarding Defendants’ Health Benefit Plans and
Defendants’ Countermotion to Strike Undisclosed Purported Expert and for Sanctions (hereinafter
“Motion™},

3. I have reviewed Defendants’ Motion to Stay Proceedings on Application for Order
Shortepning Time, a frue and correct copy of which has been atiached to Defendants” Motion as
Exhibit &,

4, I have reviewed the Petition for Writ of Mandamus or Prohibition or, in the
alternative, Motion to Consolidate regarding MWA’s statute of limitations, & true and correct copy
of which has been amched te Defendants’ Motion as Exhibit B,

5. I have reviewed the Petition for Writ of Mandamus or Prohibition regarding MWA's
meaning of “provide”, a true and correct copy of which has been attached to Defendants’ Muotion as
Exhibit C.

6. I have reviewed the Notice Scheduling Oral Argument, a true and correct copy of

which has been aitached to Defendants’ Motion as Exhibit B,
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7. | have reviewed Amici Curiae’s Brief in Support of Petition for Writ of Mandamus or
Prohibition, a true and correct copy of which has been attached to Defendants® Motion as Exhibit E.

8. ! have reviewed Defendants’” Request for Judicial Notice, to be filed concorrently
herewith, a true and correct copy of which has been attached to Defendants” Motion as Eshibit F.

9. I have reviewed the Scheduling Order, g true and correet copy of which has been
attached to Defendants” Motion as Exhibit G.

16. 1 have reviewsd the Notice of Entry of Stipulation and Order for Extension of Time to
Complete Discovery (“Order for Extension of Dbscovery™) filed on December 31, 2014, a true and
correet copy of which has been attached 1o Defendants’ Motion as Exhibit H.

i1. 1 have reviewed the Attorney General, Opinion No. 84-17, a true and correct copy of
which has beenrattacbez"i 10 Defendants’ Métion as Exhibit k. »

12, 1 have reviewed Plaintiffs” Initial Disclosure and Production of Documents and
Witniesses Pursuant to NR.C.P. 16,1 served on September 8, 2014, a true and correct copy of which
has been atisched to Defendants’ Motion as Exhibit J.

13. 1 have reviewed Plaintiffy’ Sopplemental Msclosure and Froduction of Documents
and Witnesses Pursuant to NNR.CP. 16.1 served on February 23, 2015, g true and correct copy of
which has been attached to Defendants” Motion as Exhibit ¥,

14, 1 have reviewed Plaintiffs’ Second Supplemental Disclosure and Production of
Documents and Witnesses Porsuant 0 NR.CP. 16.1 served on May 20, 2018, a true and correct |
copy of which has been attached to Defendamts™ Motion as Exhibit L.

15, I have reviewed Plaintiffs’ Third Supplemental Disclosure and Production of
Documents and Witnesses Pursuant to N.R.C.P. 16.] served on June 3, 2013, a true and correct copy
of which has been attached to Defendants’ Motion as Exhibit M.

{ declare under penalty of perjury that the foregoing statements are true and correct,

Dated: September 10, 2015

e

MONTGO

R

MERY

R -
Y. PAEK, ESQ.
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10

11§ PAULETTE DIAZ, an individual; and
LAWANDA GAIL WILBANKS, an individual;

12§ SHANNON OLSZYNSKI, and individual; Case No. AT01633
CHARITY FITZLAFF, an individusl, on behalf
13 | of themselves and all similarty-situated Dept. No, XVI
individuals,
14 DEFENDANTS MOTION TO STAY
Plaintiffs, PROCEEDINGS ON APPLICATION
15 FOR ORDER SHORTENING TIME
vs.
16 Hearing Date:
MDC RESTAURANTS, LLC, a Nevada limited
17 | liability company; LAGUNA Hearing Time:

RESTAURANTS, LLC, s Nevada limited

18 | lability company; INKA, LLC, a Nevada
Himited Hability company and DOES | through
19§ 100, Inclusive,

26 Defendants,
21
22 Defendants MDC RESTAURANTS, LLC, LAGUNA RESTAURANTS, LLC, and INKA,

23 | LLC ¢hereinafier “Defendants™), by and through their counsel of record, hereby submit thelr Motion
24 | to Stay Proceedings pending a determination by the Nevada Supreme Cowrt on Defendants’ Petition
25 & for Writ of Mandamus, filed on July 30, 2015, of this Cowrt’s Order which found that under the
26  MWA “for an employer fo ‘provide’ health benefits, an emoplovee must actually envoll in heslth
27 | insurance that is offered by the employer.” See Motiee Entry of Order (July 17, 2018). This

28 | Motion is based on the attached Memeorandum of Points and Authorities, all papers and files on file
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herein and any oral argument permitted.
Dated: July 30, 2013

Respectfully submitied,

RICK D, ROSKELLEY, ESQ.
ROGER L. GRANDGENETT I, ESQ.
MONTGOMERY Y. PAEK, ESQ.
KATHRYN B. BLAKEY, ESQ,
LITTLER MENDELSON, P.C.
Attorneys for Defendants

APPLICATION FOR QRDER SHORTENING TIME

Pursuant t;:e ED.CR. i.263 ﬁefendams* apply for an Ordér Shortening Time in which the
Motion 10 Siay is to be heard. Good cause exists for shortening time because the hearing on
Plaintiffs” Motion for Certification and Defendants’ Motion for Disgualification is currently
scheduled for August 13, 2015, and Defondants” Motion to Stay seeks 1o stay both of these motions
pending Defendants’ appeal to the Nevada Supreme Court. Neither of the motions scheduled for
hearing on August 13, 2015 can be decided prior to Defendants’ appeal because Detendants” appes!
will directly impact any proposed class definition Plaintiffs may propose. Therefore, whether
certification is proper in this case is also dependent on Defendants’ appeal.

Specifically, the Order Defendants are appealing states that the language of the MWA is
“unambiguous: an employer must actually provide, supply, or farnish qualifving health insurance,”
and “for an employer to ‘provide’ hwealth benefits, an employee must actually enroll in health
insurance that is offered by the employer.” Motice Entry of Order, at 2:3-11. At the first hearing on
Plaintiffs’ Motion for Class Certification, the Court indivated that Plaintiffs needed to create a more
focused class definition that referenced “gqualified health insorance.” July 9, 2615 Hesring
Transcript at 14:9-16. Therefore, any proposed class definition would necessarily have to include
individuals not envolled in gualified health inswrance. Such a definition would be overturned if
Defendants prevail on their appeal. For this reason, Defendants” Motion to Stay secks to stay the

certiftcation motions scheduled for the August 13, 2015 hearing, Accordingly, the Motion to Stay

2.
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should be heard prior to that hearing date. If the Motion to Stay is heard in the ordinary course, it
will not be heard prior to Plaimiffs’ Motion for Certification and Defendants’ Motion for
Disqualification and the Court will not be able to properly evaluate certification at the August 13,
2015 hearing. See, Declaration of Montgomery Y. Pack, attached hereto,

Dated: July 30, 2015

LITTLER MENDELSON

RICK D, ROBKELLEY, ESQ.
ROGER L, GRANDGENETT I, BESQ.
MONTGOMERY Y. PAEK, ESQ.
KATHRYN B. BLAKEY, ESQ.
Attorneys for Defendants

DECLARATION OF MONTGOMERY Y, PAEK IN SUPPORT OF APPLICATION FOR
ORDER SHORTENING TIME AND MOTION TO STAY

1, Montgomery Y, Pack, sublect to the penaltics of perhwy of the State of Nevada and the
laws of the United States, hereby declare that the assertions in this Declaration are frue and correct
and are based upon my personal knowledge.

1. I am g resident of Clark County, Nevada and an associate attorney with the
faw firm of Littler Mendelson, counsel of record for Defendants in the above entitled action. | am
competent to testify to the facts stated herein, which are based on personal knowledge unless
stherwise indicated, and if called upon to testify, | could and would testify competently to the
following.

2. On July 17, 2015 this Court entered an Order which found that ander Nev.
Const. art, XV § 16 (the “MWA™), “for an employer to ‘provide’ health benefits, an employee must
actally enroll in health insurance that is offered by the employer.”

3. Defendants filed a Petition for Writ of that Order with the Nevada Supreme

Court on July 30, 2015,




i 4, Plaintiffs have proposed a class definition which includes employees “who

2 | were not provided qualifying health insurance” and a sub-class which includes employees “who did
3 b not enroll in Defendants” health benefiils plan.”

4 5. Therefore, the proposed class definitions will be directly impacted by
§ | Defendants’ Petition for Wril.

& &, Good cause exists 1o hear the Motion to Sfay on shortened fime because
7§ Plaintiffs’ Motion for Certification and Defendants” Motion for Disgualification are currently set for
§ | hearing on August 13, 2015 and it is probable that the proposad class definitions will be addressed at
9 | that hearing. Iftime is not shortened, it is probable that the Motion to Stay will not be heard prior o

10 | the Court addressing certification in this case.

[y
Py

I declare under penalty of perjury that the foregoing is true and correct.

i3 EXECUTED this 30 day of July, 2015
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ORDER SHORTENING TIME

The Court, having considered Petitioners Application for Order Shortening Time and the
Declaration of Montgomery Y. Pack in support thereof, and good cause appearing therefore that the
Court should consider and decide Defendants” Motion for Stay prior to August 13, 2015,

HEREBY ORDERS that the time for bearing the Motion be shortened, and the same shall be
heard on the 18T day of Sept20135, at the hour of 9 : 00 2.m. or as soon thereafter as counsel
van be heard.

Daated this 30th day of July, 20135,

XXX UNSIGNED XXX
CPISTRICT COURT JUDGE

Submitted by
LITTLER MENDELSON

RICK D.'ROSKELLEY, ESQ.
ROGER L. GRANDGENETT II, ESQ.
MONTGOMERY Y. PAEK, ESQ.
KATHRYN B. BLAKEY, E8G.
Attorneys for Defendants

NOTICE OF MOTION

TO: PLAINTIFFS PAULETTE DIAZ, LAWANDA GAIL WILBANKS, SEHANNON
OLSZYNSKI AND CHARITY FITZLAFF
YOU will please take notice that the undersigned will bring the foregoing Motion to Stay
Proceedings on Application for Shortening Time for hearing before the above-entitled Court, on the

1st  dayof September , 2015, atthehowrof 9 o'clock  a .m.

Dated this 30th day of July, 2015,

LITTLER MENDELSON

~

A
RICK DYROS EY, BSQ.
ROGER L. GRANDGENETT II, BERG.
MONTGOMERY Y. PAEK, ESQ.
KATHRYN B. BLAKEY, ESQ.
Attorneys for Defendants
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MEMORANDUM OF POINTS & AUTHORITIES

i INTRODUCTION

A stay of this case is necessary pending a final reselution of Defendants’ Petition for Writ of
Mandamus or Prohibition of this Court’s Order which found that under Mevada Constitution’s
Minimum Wage Amendment, Nev. Const, art. XV § 16 (the “MWA™), “for an employer to ‘provide’
health benefits, an cmployee must sctually enroll in health insurance that is offered by the employer”™
{Neotice Entry of Order, at 2:7-9) because this issue directly impacts the pleadings, discovery, and
certification of any potential class. Moreover, it is potentially dispositive as to three of the named
Plaintiffs’ cases and it has the potential to invalidate regulations which directly impact lability,
Allowing this case to proceed prior to g final determination on the above issue could result in this
entire case needing o be re-iritigate‘d. Staying this Htigation, on the other hand, will greaily advance
judicial cconomy. This Court has previcusly found that the imterest of judicial economy alone is
sufficient justification for staying litigation in another matter Involving interpretation of the MWA,
See Dan Herring v. Bowlder Cab, Inc., A-13-691551-C (Judge Williams), Order Granting Plaintiffs’
Countermotion to Stay All Proceedings (May 15, 2014). Accordingly, Defendants hereby request
that this Court stay this case in its entirety pending resolution of the issue of whether the MWA
permits employers to pay below the upper tier minimum wage only to emplovees enrolled in the
company health inswance plan or, alternatively, if it permits employers to pay below the upper tier
minimum wage if they malke insurance available to their employees. Defendants filed a Petition for
Writ of Mandamus or Prohibition with the Nevada Supreme Court which addresses this issue on July
30, 20185,

18 BACKGROURD/PROCEDURAL BISTORY

On June 3, 2014, Plaintiffs filed the operative Complaint alleging that Defendants violated
the Nevada Constitution’s Minimum Wage Amendment, Nev, Const. art. XV § 16 (the “MWA™),
because Defendants did not offer a health benefit plan to the named Plaintiffs and the putative class.
Amended Complaint, T8 8, 12, 25, 28, 31, 34. Specifically, Plaintiffs alleged, “[i]n the case of the

o,

named Plainttfs, Defendants have failed to offer any beslth benefit plans at all, and therefore can

claim no basis for paying Plaintiffs less than $8.25 per hour at any time.” ¥d., at §12 {emphasis

B.
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added), Moreover, every single named Plaintiff alleged that it was Defendants” failure to offer
health insurance was the basis of their claims. For example, in regard to Plaintiff Diaz, the Amended
Complaint states:

25. Ms. Diaz was never offered a company health insurance plan at all,

much less a plan that would qualify Defendants for the constinutional

privilege of paying less than the full howrly minimum hourly wage rate

per Nev, Const, art, XV,§ 16

26. Defendants, therefors, were unlawfully paying Ms. Diaz a sub-
minimum wage for the entirety of her employment.

id., 9t €925.26 (emphasis added). Accordingly, the discovery and pleadings in this case were
focused on whether Plaintiffs were offered health insurance.
Almost g full year after filing the case, on April 24, 2013, Plaintiff Diaz filed a Motion for
Partial Sunumary Judgment on Lisbility asserting that the basis of her claims is that “she was never
enrolled in or provided qualifving health insurance benefits” Motion for Partial Summary
Judgment, at 4:7-8, The basis of Diaz’s argument was that the word “provide” as used in the MWA
means acceptance of insurance or being sarolled in insurance and therefore merely being offered
insurance s not sufficient under the MWA. Id. Defendunts opposed Plaintiffs’ Motion and asserted
that the plain-language definition of the word “provide” is “to make available” which is synonymous
with offer. Defendants’ Opposition to Plaintiffs’ Moetion for Partizl Summsry Judgment, at
5:18 - §:2. Defendanis also relied on the Nevada Labor Commissioner's regulations supporting the
MWA which instruct emplovers to “offer” insurance. Id., at 1:23 ~ 172:26.
The Court held a hearing on Plaintiff Diaz's Motion and, on July I, 2015, finding in favor of
Plaintiffs, entered a Mimue Order which stated,
The language of the Nevada Minimum Wage Amendment is
unarabiguous: An employer must actually provide, supply, or furnish
qualifying health insurance to an employes as a precondition to paying
that employee the lower-tier howrly minimum wage in the sum of

3725 per how. Merely offering health Insurance coverage is
insufficient.

July i, 2018 Minute Order.
The Court then entersd and Order which found that under the MWA “for an emplover o

‘provide’ health benefits, an employee must actuslly enrell in heslth insurance that is offered by the

7.




1 | employer.” Notice Entry of Order, at 2:7-2. As the Court acknowledged during the hearing on this
2 | matier, its ruling also stands for the proposition that all of the Labor Commissioner’s regulations

3§ relating to the MWA are invalid because they interpret the word “provide” to be synonymous with

4 1 “pffer” which conflicts with the Court’s interpretation of the word “provide” and the MWA. Juns
5§ 25, 2015 Hearing Transeript ot 18:18-21; 33:18 ~ 42:2. At this hearing, the Court also recognized
6§ that the guestions before the Court were “clearly goestions of first impressions.” Id,, at 4:6-8; 41:25-
7 1 42:1,

g The “provide” issue came up again on July 9, 2015 hearing on Plaintiffs’ Motion for
9 i Certification. At that hearing the Court indicated that Plaintiffs needed to create a more focused class

10 | definition and, specifically one that referenced “qualified health insurance.” July 9, 2815 Hearing
11 § Transcript at 174:9-’16. The Court explained that the ref&rencev to qu&iiﬂéd health insurance was
12 | necessary because of ity prior ruling which “stands for the propesition one of two things happens: If
13 | you enroll them in insurance, then you can pay 7.25 an hour. If you don’t exwoll them in insurance,
14 | they get paid 8.25 an bour.” Id., at 40:6-9, Further, the Court noted that the ruling was one that the
15 | MNevada Supreme Court would have to deal with, Id., st 40:24-25. The Court then continued the
16 | hearing to August 13, 20135, and ordered supplemental briefing regarding the class definition,

17 On July 16, 2015, Plaintiffs filed their supplemental briefing and proposed the following

18 | class definition:

19 All cwrrent and former Nevada emplovees of Defendants paid less than
$8.25 per hour at any {ime since July 1, 2010, and who were not
20 provided qualifying health insurance pursuant to Nev. Const. Article
XV, Section 16 and applicable Nevada statutory and regulstory
33 provisions,

22 1 Supplemental Brief in Support of Plaintiffs’ Motien for Class Certification Pursuant to

23 0 MROCP 23, at 2:6-8. Moreover, they proposed the following subclass:

24 All current and former Nevada emplovees of Defendants paid less than
n 38.25 per hour al any time since July 1, 2010, who did not emoll in
25 Defendants’ health benefits plans,

26 | Ed., at 3:18-19.
27 These two definitions imply that there is a distinction between being *provided” insurance

28 | and being emvolled in tnsurance, Thus, the issue of whether the MWA permits employers to pay
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below the upper tier minimum wage only to employees enrolled in the company health insurance
plan or, alternatively, if it permits employers to pay below the upper tier minimum wage if they
make insurance available to their employees permeates the entire lawsuit. The partiss cannot
continue with this litigation and the Court cannot make any determination on certification wnti this
jssue is resolved. Accordingly, Defendants filed a Petition for Writ with the Nevada Supreme Court
on July 30, 2015,

11 8 LEGAL ARGUMENT

This Couwrt should stay the proceedings in this matter pending resolution of Defendants’
appeal. Nevada Rule of Appellate Procedure 8(z) provides that a party must ordinarily move first in
the district court for a siay of the order of a district cowrt pending appeal. NRAP 8(2)(1)(A). Here,
thix preréquisite Eiasv been sa{i;;ﬁed.‘

In deciding whether to issue a stay, courts generally consider the following factors:

(1} Whether the object of the appeal will be defeated if the stay is denied;

{2y Whether the appellant will suffer rreparable or serious injury if the stay is denied;

(3} Whether the respondent will suffer irreparable or serious injury if the stay is granted; and

{4y Whether the appellant is likely to prevail on the merits in the appeal.

Mikokn Gaming Corp. v. MceCrea, 120 Nev, 248, 251 (2004} (citing Fritz Hansen A/S v, Eighth
Judicial Dist. Court, 116 Nev. 650, 657 (2000}). If one or two factors are especially strong, they
may counterbalance other weaker factors. fd  Here, the latler three factors all weight strongly in
favor of granting the stay,

A, Erreparable ov Serivus Harm fo Defondants Will Oceur if 2 Stay is Denied and

Jodicial Economy Favers the Imposition of 8 Biay

Judicial economy favors staying all proceedings in the district cowrt. One important policy

behind a judicial stay is to protect the appellate court’s jurisdiction so that any decision it reaches is

not rendered moot by subsequent trial court proceedings, See, Alsea v. Saberi, 4 Cal App.dth 8285,

" Fven though Defendants hereby move for a stay of the procesdings in the district cowt, Defendants’ may subsequently
seck a stay from the Nevada Supreme Court pursuant 1o NRCP 62{g) and NRAP 8{a)2}AXil1} if the requested siay i3
denied by the district court.

g,
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829 (1992): fn re Marriage of Horowirz, 159 Cal.App.3d 377, 381 (1984). Similarly, allowing a
matter to be liigated while a related issue is pending on appeal “could create chaos with the
appeliate provess.” City of Hanford v. Superior Court, 208 Cal.App.3d 380, 588 (1983). This Court
has previously found that the interest of judicial economy alone is sufficient justification for staying
litigation. See Dan Herring v, Boulder Cab, Inc., A-13-691551-C (Judge Williams), Order Granting
Plaintiffs’ Countermotion to Stay All Proceedings (May 15, 2014

Here, granting a stay is in the interest of judicial economy because prior to a final
determination on what exactly the MW A mandates employers to do and if the regulations are void,
every aspect of this case risks being re-litigated. For example, the issue of whether the MWA
permits employers to pay below the upper tier minimum wage only to employees enrolled in the
company health Vinsumnce plan or, alternatively, if it permits emplovers to pay below the upper tier
minimurn wage if they make insurance available to their employees, goes the very heart of
certification. If a class is certified that includes all employess who were not enrolled in gquslified
health insurance and then later the Nevada Supreme Court rules that envollment is not required and
that requirement is instead that insurance is made available, all the time, effort and money of
certifying the class and doing discovery will be wasted. Thig includes all the time, effort and money
that would be expended on satisfying notice requirements, comrunicating with class members, and
engaging in lability discovery. Another concern is that individuals who are not and could not be
members of the class or a subclass may be unnecessarily pulled into this htigation.

If Defondants prevail on their appeal while a stay was not granted, the district court will have
needlessly and wastefully been involved in litigation that has no legal foundation and will need to be
entirely re~done. Thus, judiclal cconomy is best served by staying the instant procsedings.
Moreover, when examined in the conlext of facing potentially conflicting rulings on the same claims
and issues, the irreparable harn factor weighs in favor of a stay,

B. Mo Irrepavable or Serious Harm fo Plaintiffs Will Geour if 2 Stay is Granted

Plaintiffs will not suffer irreparable or serious injury if a stay is granted, To the contrary, it
will be to their benefit fo not have fo relitigate issues or risk inconsisient outcomes which could

result if the district cowt proceedings are not staved. The Supreme Court has held that *a mere

14,
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delay in pursuing discovery and Hiigation normally does not constitute irreparable harm.” Afikohn,
120 Nev. at 253, Therefore, Plaintiff will not suffer irreparable or sevious injury if a stay is granted,

C, Likelihood of Success on the Merits

The likelihood of success on the merits of Defendants” appeal is high. The Order granting
Plaintiff Diaz's Motion for Partial Summary Judgment as to Ligbility overlooks the plain languags
of the MWA and creates an unavoidable contradiction. Specifically, the Order states that the
fanguage of the MWA s “unambiguous: an employer must acivally provide, supply, or furnish
qualifying health insurance,” and “for an employer o ‘provide’ health benefits, an employee must
actually enroll in heslth insurance that is offered by the employer.” Netice Entry of Ovrder, at 2:3-
11. However, the term “qualified health insurance”™ is not in the MWA and therefore cannot be
attributed to the unambiguous language of the MWA. The term “qualified health insurance” comes |
from NAC 608,100, which states that in order o comply with the MWA, employees must be
“offered qualified health insurance.” NAC 608,100(1)(a) {emphasis added). Therefore, if employees }
have o gnroll in the qualified health insurance as the Order states then, as the Court alluded to at the :
hearing, NAC 608.100 is void. June 25, 2015 Hearing Transeript af 18:18-21; 3318 - 42:2, As
such, the term “gualified health insurance” would disappesr with it. Accordingly, there is an inherent
conflict with the Order’s finding that employees must enroll in gualified health insurance.

Next, the words “supply” and “furnish” are not in the MWA ecither and, like the word

“provide,” they mean “to make available.” <http/fvwww.merriam-webster com/dictionary/provide>,

Thus, the ruling that the MWA requires that employees are enwolled in insurance is also not based in
the language of the MWA. To the contrary, it adds to the language of the MWA and attributes a new
meaning to the word provide that is contrary to gvery single existing definition of the word provide.
See Defendant’s Opposition to Plaintiff Diaz’s Motion,

Looking to the Courl’s statements gt the hearing on Plaintiff Diaz’s Motion, if appears that
the primary basis for the Ovder is that there needs to be “some meaning™ to the two tier system. June
25, 2015 Hearing Transeript at 6. The Court indicated that if employees caming below $8.25 per
hour wers not enrolled in insurance, there would be no meaning to the two-tier system. Id. This

reasoning, however, overlooks the actual structure the two-tier system and the plain language of the

11,
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MWA: employers who have no insurance eptions available for their employees must pay the higher-
tier minimum wage; and employers who do give their emplovees access to health insurance are
permitted fo pay the lower-tier minimum wage. Indeed, the MWA focuses exclusively on what
actions employers must take in order to pay below the upper tier minirnum wage. See Nev. Const.
art XV § 16, It does not discuss or even mention any action that must be taken by emplovees,
including enrollment. See id,

Accordingly, Defendants’ submit that there is a strong likelihood on appeal that af least part
of the Court’s Order will be overtumed. There s no evidence of a dilatory purpose in requesting the
stay. Thus, based vpon the application of the above factors, the Court should exercise its disoretion
to stay the procsedings in this matter pending the resolution of Defendants’ appeal.

i, CONCLUSION

For the foregoing reasons, Defendants’ respectfully request that this Court issue an Order |

granting a stay of the proceedings in this matter pending resolution of Appellants’ appeal.

Dated: July 30, 2015

Regpeotfully submitied,

RICK Ix ROSKELLEY, ESQ.
ROGER L. GRANDGENETT 11, ESQ.
MONTGOMERY Y. PAEK, ESQC.
RKATHRYN B. BLAKEY, ESQ.
LITTLER MENDELSON, P.C.
Attorneys for Defendants




1 PROOGEF OF SERVICE
2 f am a resident of the State of Nevada, over the age of eighteen years, and not a party to the
3 1 within action. My business address is 3960 Howard Hughes Parkway, Suite 300, Las Vegas, Nevada
& 1 89169, On July 38, 2013, I served the within document:
5 DBEFENDANTS MOTION TO STAY PROCEEDINGS ON APPLICATION FOR ORUDER
& SHORTENING TIME
7 Via Electrogic Service - pursuant to NVEF.C.R Administrative Order: 14-2,
8 Don Springmeyer, Esqg.
g Bradiey Schragerg Esq.
Dandel Bravo, Esq.
18 Rovi Moas, Bsq.
Jordan Butler, Esq,
1 Daniel Hill, Esq.
12 Wolf, Rifkin, Shapire, Schulman & Rabkin, LLP
3556 Fast Russell Rogd, Second Floor
13 Las Vegas, Nevada 89120
14
15 I declare under penalty of perjury that the foregoing is true and correct. Executed on July 30,
16 2015, at Las Vegas, Nevada,
17
18
19
20
21
Firmwide: 1T34813383.1 081404.1002
22
24
23
26
27
13.
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IN THE SUPREME COURT OF THE STATE OF NEVADA

MDC RESTAURANTS, LLC, a Nevada
limited liability company; LAGUNA
RESTAURANTS, LLC, a Nevada limited
liability company; INKA, LLC, a Nevada
limited liability company,

Petitioners,

Vs.

THE EIGHTH JUDICIAL DISTRICT

COURT OF THE STATE OF NEVADA

in and for the County of Clark and THE

HONORABLE TIMOTHY C.

WILLIAMS, District Court Judge,
Respondents,

VS.

PAULETTE DIAZ, an individual;
LAWANDA GAIL WILBANKS, an
individual; SHANNON OLSZYNSKI, an
individual; and CHARITY FITZLAFF, an
individual, on behalf of themselves and all
similarly-situated individuals,

Real Parties in Interest.

Case No.

District Court CaseNotranidally Filed
701633-C Mar 25 2015 09:09 a.m.
Tracie K. Lindeman

District Court Dep(al?&fg. Shpupreme Court

PETITION FOR WRIT OF MANDAMUS OR PROHIBITION OR, IN THE
ALTERNATIVE, MOTION TO CONSOLIDATE
RICK D. ROSKELLEY, ESQ., Nevada Bar # 3192
ROGER L. GRANDGENETT II, ESQ., Nevada Bar # 6323
MONTGOMERY Y. PAEK, ESQ., Nevada Bar #10176
KATHRYN B. BLAKEY, ESQ., Nevada Bar # 12701
LITTLER MENDELSON, P.C.
3960 Howard Hughes Parkway, Suite 300
Las Vegas, NV 89169-5937
Telephone: 702.862.8800

Fax No.:

702.862.8811

Attorneys for Petitioners

Docket 67631 Document 2015-09014



NRAP 26.1 DISCLOSURE

The undersigned counsel of record certifies that the following are persons
and entities as described in NRAP 26.1(a) and must be disclosed. These
representations are made in order that the judges of this court may evaluate
possible disqualification or recusal.

1. MDC Restaurants, LLC, is a privately-held company and no publically

traded company owns 10% or more of MDC Restaurants, LLC’s stock.

2. Laguna Restaurants, LLC, is a privately-held company and no publically

traded company owns 10% or more of Laguna Restaurants, LL.C’s stock.

3. Inka, LLC, is a privately-held company and no publically traded

company owns 10% or more of Inka, LLC’s stock.
Dated: March 24/ ,2015
Respectfully submitted,
o

/
RICK D. ROSKELLEY, ESQ.
ROGER L. GRANDGENETT II, ESQ.
MONTGOMERY Y. PAEK, ESQ.
KATIE BLAKEY, ESQ.
LITTLER MENDELSON, P.C.
3960 Howard Hughes Parkway, Suite 300
Las Vegas, NV 89169-5937
Telephone: 702.862.8800

Fax No.:  702.862.8811
Attorneys for Petitioners
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MEMORANDUM OF POINTS AND LEGAL AUTHORITIES IN SUPPORT
OF PETITION FOR WRIT OF MANDAMUS OR PROHIBITION OR, IN
THE ALTERNATIVE, MOTION TO CONSOLIDATE

L RELIEF SOUGHT.

Pursuant to NRS 34.150 et seq., Nevada Rule of Appellate Procedure 21 and
Nevada Rule of Appellate Procedure 27, Petitioners MDC Restaurants, LLC;
Laguna Restaurants, LLC; and Inka, LLC (collectively “Petitioners”), by and
through their counsel, Littler Mendelson, P.C., hereby petition this Court for the
issuance of a writ of mandamus or, in the alternative, writ of prohibition for
clarification of law. Petitioners request that this Court compel the Honorable
Timothy C. Williams of the Eighth Judicial District Court of the State of Nevada to
vacate his Order of Findings of Fact and Conclusions of Law entered on February
24, 2015 denying Defendants’ Motion for Judgment on the Pleadings Pursuant to
NRCP 12(c) with Respect to All Claims for Damages Outside the Two-Year
Statute of Limitations and granting Plaintiffs’ Countermotion for Summary
Judgment Re Limitation of the Action and enter an order that the statute of
limitations for Nevada minimum wage claims is two years under NRS 608.260.

Alternatively, pursuant to Nevada Rule of Appellate Procedure 3(b),
Petitioners request that this Petition be consolidated with the pending Petition for
Writ of Mandamus or, in the Alternative, for Writ of Prohibition filed on October

6, 2014 in Williams et al. v. The Eighth Judicial District Court of the State of



Nevada et al., Nevada Supreme Court case no. 66629 as that Petition involves the
same issue that this Court should clarify what the statute of limitations is for
Nevada minimum wage claims.
II. ISSUES PRESENTED.

Whether, as an important issue of law requiring clarification, the statute of
limitations for Nevada minimum wage claims under the MWA is two years.

Alternatively, whether this Petition should be consolidated with the pending
Petition in Williams et al. v. The Eighth Judicial District Court of the State of
Nevada et al., Nevada Supreme Court case no. 66629.

III. FACTS NECESSARY TO UNDERSTAND THE ISSUES
PRESENTED.

In the underlying district court case, the named Plaintiffs and Real Parties in
Interest Paulette Diaz, Lawanda Gail Wilbanks, Shannon Olzynski and Charity
Fitzlaff (collectively “Plaintiffs”) are four individuals who allege that they have
worked at restaurants operated by Petitioners in Clark County, Nevada. (Appendix
at 1-31). These Plaintiffs filed their Complaint against Petitioners on May 30,
2014 and filed their Amended Class Action Complaint on June 5, 2014, /d. On
July 22, 2014, Petitioners filed their Answer to the Amended Class Action

Complaint. (Appendix at 32-42),

1)



On October 1, 2014, Petitioners filed a Motion for Judgment on the
Pleadings Pursuant to NRCP 12(c) with Respect to All Claims for Damages
Outside the Two-Year Statute of Limitations (also referred to as “Motion for
Judgment on the Pleadings”). (Appendix at 43-70). In this Motion for Judgment
on the Pleadings, Petitioners argued, under the guidance provided by this Court in
Thomas v. Nevada Yellow Cab Corp., 130 Nev. Adv. Op. 52 (2014), that a claim
for Nevada minimum wage under Article XV, Section 16 of the Nevada
Constitution (the “Minimum Wage Amendment” or “MWA™) was to be
harmonized with the two-year statute of limitations for Nevada minimum wage
claims under NRS 608.260. (Appendix at 46-54).

On October 20, 2014, Plaintiffs filed an Oppositidn to Defendants’ Motion
for Judgment on the Pleadings Pursuant to NRCP 12(c) with Respect to All Claims
for Damages Outside the Two-Year Statute of Limitations and Plaintiffs’
Countermotion for Partial Summary Judgment (also referred to as “Countermotion
for Partial Summary Judgment”). (Appendix at 71-105). In their Countermotion
for Partial Summary Judgment, Plaintiffs argued that NRS 608.260 was “likely
impliedly repealed in its entirety” by the passage of the MWA and defunct in light
of Thomas. (Appendix at 72:26-73:2). Consequently, Plaintiffs asserted that a

Nevada minimum wage claim now has “no limitation” or, in the alternative, a four-



year statute of limitations applies under NRS 11.220 which governs actions for
relief not otherwise provided for. (Appendix at 73:4-7).

On October 22, 2014, Petitioners filed their Reply in Support of Defendant’s
Motion for Judgment on the Pleadings and Response to Plaintiffs’ Countermotion
for Partial Summary Judgment Re Limitation of the Action and Motion to Strike
Plaintiffs’ Countermotion for Partial Summary Judgment Re Limitation of the
Action. (Appendix at 106-121). On November 7, 2014, Plaintiffs responded with
their Reply in Support of Plaintiffs’ Countermotion for Partial Summary Judgment
Re Limitation of the Action and Plaintiffs’ Opposition to Defendants’ Motion to
Strike Plaintiffs’ Countermotion for Partial Summary Judgment Re Limitation of
the Action. (Appendix at 122-128). On November 11, 2014, Petitioners
responded with their Reply in Support of Defendants’ Motion to Strike Plaintiffs’
Countermotion for Partial Summary Judgment Re Limitation of the Action.
(Appendix at 129-136). With the briefing complete, the hearing on all the pending
motions for December 4, 2014.

On December 4, 2014, Respondents Honorable Timothy C. Williams and
Eighth Judicial District Court held a hearing on the Petitioners’ Motion for
Judgment on the Pleadings, Plaintiffs’ Countermotion for Partial Summary
Judgment and all related filings. (Appendix at 137). At the hearing, the Petitioners

provided extensive arguments as to why all Nevada minimum wage claims were



still subject to a two-year statute of limitation in the existing applicable statute of
NRS 608.260. (Appendix at 138-197). When directed to the Thomas analysis of
conflicting exemption language in the MWA and the existing minimum wage laws
in NRS 608, the district court criticized this Court’s standard of “harmonizing” the
MWA with existing statutes and noted that its view may be different. (Appendix at
143:14-145:7 and 145:8-146:18). Petitioners argued that the district court must use
the Thomas analysis and that a silent statute of limitations under the MWA was not
the same as a conflicting statute of limitations in the MWA such as three years or
some other number of years. (Appendix at 147:8-154:4). At the hearing,
Petitioners also noted that in the recent Nevada Supreme Court authority in Terry
v. Sapphire/Sapphire Gentlemen’s Club, 130 Nev. Adv. Rep. &7, 336 P.3d 951
(2014), this Court affirmed that the MWA only supplanted the existing NRS 608
statutory scheme to “some extent” while affirming that the laws had to be read
together. (Appendix at 178:6-179:13). At the conclusion of the hearing, the
district court deferred its decision on all motions so that it could “review the
briefing and read the Thomas v. Yellow Cab case before rendering a decision.”
(Appendix at 136).

On February 3, 2015, the district court issued a minute order regarding the
motions that were heard on December 4, 2014. (Appendix at 137). On February

24,2015, the Notice of Findings of Fact, Conclusions of Law, and Order was filed



incorporating the district court’s Order (also referred to as “Order”). (Appendix at
138-146). In its Order, the district court made no reference to Thomas despite
indicating that it would read that case before issuing its Order. (Appendix at 136
and 141-144). As a result, the district court did not attempt to harmonize the two-
year statute of limitations under NRS 608.260 with the silent statute of limitations
under the MWA. Id. Instead, the district court adopted its own “expansive rights”
standard promulgated by Plaintiffs and specifically found:

1. The civil claims and remedies for violations of minimum
wage laws under NRS 608.260 and article XV, section 16 of the
Nevada Constitution differ significantly in both character and nature,

2. Pursuant to NRS 608.260, an employee may, at any time
within 2 years, bring a civil action to recover the difference between
the amount paid to the employee and the minimum wage amount.
Thus, under the Nevada statutory scheme, the employee is solely
limited to back pay, i.e., the difference between the amount paid and
the amount of the minimum wage. See NRS 608.260.

3. In contrast, article XV, section 16(B) of the Nevada
Constitution provides that “[a]n employee claiming a violation of this
section may bring an action against his or her employer in the courts
of this State to enforce the provisions of the section and shall be
entitled to all of the remedies available under the law or in equity
appropriate to remedy any violation of this section, including but not
limited to back pay, damages, reinstatement or injunctive relief. An
employee who prevails in any action under this section shall be
awarded his or her attorney fees and costs.” Nev. Const, art. XV, §
16(B).

4, The claims for relief and remedies afforded to Nevada
employees under the Nevada Constitutional Amendment are expanded
and not merely limited to back pay.



5. By its very nature, the Nevada Constitutional
Amendment grants Nevada employees expansive rights, relief and
legal remedies available in law or in equity. Id. In addition, the
Nevada Constitutional Amendment expands employee rights even
further, providing for an entitlement to attorney fees and costs should
an employee prevail in the prosecution of his or her action. Id.

6. It is of paramount importance to distinguish the limited
remedy of back pay available to Nevada employees under NRS
608.260 versus the Constitutional rights, claims, and remedies
available to Nevada employees under the Nevada Constitutional
Amendment, which could include, but are not limited to, back pay,
damages, and injunctive relief.

7. Pursuant to the language of NRS 608.260, the two-year
limitations period applies only to claims for back pay. See NRS
608.260. Consequently, this statutory limitation does not affect or
apply to the constitutionally mandated claims, rights, and remedies
afforded to claimants under the Constitutional Amendment.

8. It is also important to note that the Nevada Constitutional
Amendment is much more expansive in the rights, claims, relief, and
remedies available to claimants. As a result, it would be problematic
to apply a two year statute of limitations to a claim for back pay and a
different limitations period for claims for damages and/or injunctive
relief not covered by the statute (NRS 608.260).

9. Clearly, the implication of the expansive Nevada
Constitutional Amendment effectively supplants, supersedes, and/or
repeals the two-year limitations period and the limited civil remedy
provisions of NRS 608.260.

10. Lastly, with respect to the applicable statute of
limitations period, this determination is based largely on the
allegations and claims for relief asserted in Plaintiffs Complaint. A
review of Plaintiffs’ Amended Complaint clearly indicates that
Plaintiffs’ action is primarily based on Defendants’ alleged violations
of Nev. Const. art. XV, 16. Furthermore, Plaintiffs Prayer For Relief
is not limited to an award of back pay; rather, Plaintiffs request



declaratory relief, unpaid wages, damages, interest, attorneys’ fees
and costs, and other relief necessary and just in law and in equity.

11.  Therefore, the Court finds that in this action, the most
plausible applicable limitations provision shall be the four-year catch-
all limitations period for civil actions pursuant to NRS 11.220.
(Emphasis added). (Appendix at 142:6-143:22). While disregarding the Thomas
analysis of implied repeal for conflicting terms, the district court found that under
its own expansive rights analysis, the MWA “supplants, supersedes, and/or
- repeals” NRS 608.260. (Appendix at 143:12-14). Based on this, the district court
held that the “most plausible” statute of limitations for a Nevada minimum wage
claim under the MWA was “the four-year catch-all limitations period for civil
actions pursuant to NRS 11.220.” (Appendix at 143:21-22).

On March 24, 2014, Petitioners filed a Notice to the district court regarding
this Petition and Motion. (Appendix at 198-200). The applicable statute of
limitations period under the MWA is an important issue of law in need of
clarification. Declaration of Montgomery Y. Paek, Esq. attached hereto. Indeed,
even Plaintiffs’ counsel agrees that the statute of limitations under the MWA is an
important issue in need of clarification as stated in Williams et al. v. The Eighth
Judicial District Court of the State of Nevada et al., Nevada Supreme Court case
no. 66629. (Appendix at 147-177). In addition to this matter, Petitioners’ counsel

is also counsel of record for Defendants in the Tyus et al. v. Wendy’s of Las Vegas,

Inc. et al., 2:14-cv-00729-GMN-VCF; Hanks et al. v. Briad Restaurant Group,



LLC, 2:14-cv-00786-GMN-PAL; and Perry et al. v. Terrible Herbst, Inc., A-14-
704428-C cases listed in the Williams Petition. (Appendix at 155-156). In one of
these matters, the statute of limitations also became a major impediment to any
possibility of settlement as the parties vehemently disagreed as to what the
applicable statute of limitations was. Decl. of Montgomery Y. Paek, Esq. In order
to clarify the statute of limitations under the MWA, Petitioners’ counsel has also
filed an amicus curiae brief on behalf of the Defendants in Hanks and Wendy'’s of
Las Vegas, Inc. in the Williams matter. Id.

Additionally, in this matter, the parties have voluminous pending discovery
that hinges in part on how long the applicable statute of limitations is for both
document productions and depositions. Decl. of Montgomery Y. Paek, Esq. Due
to the district court’s ruling, Petitioners now face the prospect of a discovery
period and damages period that is double what even the Nevada Labor
Commissioner says is the appropriate period for employers to retain wage records
under NRS 608.115 and NAC 608.140. Accordingly, this Court should issue a
writ of mandamus or prohibition clarifying that the statute of limitations for claims
under the MWA is two-years and compelling the district court to vacate its Order.
Alternatively, Petitioners request that this Court consolidate this Petition with the
issues raised in Williams et al. v. The Eighth Judicial District Court of the State of

Nevada et al., Nevada Supreme Court case no. 66629,



IV. LEGAL ARGUMENT AND REASON WHY THE WRIT SHOULD
ISSUE.

A. Standard For Writ Of Mandamus Or Prohibition.

Both a writ of mandamus and writ of prohibition are extraordinary remedies
within the Court’s discretion. Smith v. District Court, 107 Nev. 674, 677, 818 P.2d
849, 851 (1991). Neither writ will issue when a petitioner has a plain, speedy and
adequate remedy in the ordinary course of law. Walters v. Eighth Judicial Dist.
Court, 2011 Nev. LEXIS 82, 7, 263 P.3d 231, 233-234 (2011). The Court will
only consider writ petitions challenging a district court denial of a motion for
summary judgment when no factual dispute exists and summary judgment is
clearly required by a statute or an important issue of law requires clarification,
Smith at 1345 and Walters at 7-8.

The Court reviews a petition for writ of mandamus or prohibition when
statutory interpretation or application is at issue, Walters at 8-10. This Court has
also reviewed a writ of mandamus in regards to interpretation of a statute of
limitations where parties have disputed when the statute of limitations began to
run. State ex rel. DOT v. Public Emples. Ret. Sys. of Nev., 120 Nev.' 19, 21, 83
P.3d 815, 816 (2004).

Here, the district court did not find any question of fact that would prevent it
from deciding the statute of limitations for a Nevada fninimum wage claim under

the MWA as a matter of law. The district court interpreted the language of the

10.



MWA as granting expansive rights that required the application of a four-year
statute of limitations under NRS 11.220. The district court also did not make any
application of the Thomas analysis to NRS 608.260 even though that holding is
this Court’s guidance for interpreting whether or not the MWA repealed the
existing statutory scheme for minimum wage claims under NRS 608.

This Court should interpret and clarify the applicable statute of limitations as
it has done in Walters and State ex rel. DOT. Accordingly, a petition for writ of
mandamus or prohibition is appropriate in a case such as this where the statute of
limitations for a MWA claim is an important issue of law in need of clarification.

B.  Under Thomas And Terry, This Court Should Clarify That The

Statute Of Limitations For Nevada Minimum Wage Claims
Under The MWA Is Two Years Because There Are No
Conflicting Terms That Would Be Irreconcilably Repugnant
With The MWA.

As was explained to the district court, the decisions of Thomas v. Nevada
Yellow Cab Corp., 130 Nev. Adv. Op. 52, 327 P.3d 518 (2014) and Terry v.
Sapphire/Sapphire Gentlemen’s Club, 130 Nev. Adv. Rep. 87, 336 P.3d 951
(2014) are directly applicable to whether or not the two-year statute of limitations
applies to a minimum wage claim brought under the MWA. In Thomas, this Court
analyzed whether MWA overrode the exception for taxicab drivers provided in

Nevada’s minimum wage statute, NRS 608.250(2)(e). Thomas, 327 P.3d at 520.

In doing so, the Court laid out the test for determining how the MWA would affect

11



existing NRS 608 statutes.

The Court in Thomas held that the Nevada Constitution is the “supreme law
of the state,” which “control[s] over any conflicting statutory provisions.”
Thomas, 327 P.3d at 521 citing Clean Water Coal. v. The M Resort, L.L.C., 127
Nev. Adv. Rep. 24, 255 P.3d 247, 253 (2011) (alteration in original). However, “if
reasonably possible,” statutes are to be construed “in harmony with the
constitution.” Id. citing State v. Glusman, 98 Nev. 412, 419, 651 P.2d 639, 644
(1982). The exception to harmonizing, is when a statute “is irreconcilably
repugnant” to a constitutional amendment, in which case the statute is deemed to
have be impliedly repealed by the amendment. Id. citing Mengelkamp v. List, 88
Nev. 542, 545-46, 501 P.2d 1032, 1034 (1972). Importantly, this Court stated that

“ftThe presumption is against implied repeal unless the enactment conflicts with
p Y conilicts

existing law to the extent that both cannot logically coexist.” (Emphasis added).
Id. citing W. Realty Co. v. City of Reno, 63 Nev. 330, 344, 172 P.2d 158, 165
(1946).

When the Court applied these standards to the exceptions listed in the MWA
with the exceptions listed in NRS 608.250(2), the Court found that the canon of
construction “expressio unius est exclusio alterius,” the expression of one thing is
the exclusion of another, must be applied when there are two conflicting

definitions of “employee” each with their own defined and different exception

12.



categories. Id. citing Galloway v. Truesdell, 83 Nev. 13, 26, 422 P.2d 237, 246
(1967). Thus, under expressio unius est exclusio alterius, this Court contrasted the
conflicting definitions of “employee” in the MWA and NRS 608.250(2):

The Minimum Wage Amendment expressly and broadly defines
employee, exempting only certain groups: “‘employee’ means any
person who is employed [by an individual or entity that may employ
individuals or enter into contracts of employment] but does not
include an employee who is under eighteen (18) years of age,
employed by a nonprofit organization for after school or summer
employment or as a trainee for a period not longer than ninety (90)
days.” Nev. Const. art. 15, § 16(C). Following the expressio unius
canon, the text necessarily implies that all employees not exempted by
the Amendment, including taxicab drivers, must be paid the minimum
wage set out in the Amendment. The Amendment’s broad definition
of employee and very specific exemptions necessarily and directly
conflict with the legislative exception for taxicab drivers established
by NRS 608.250(2)(e). Therefore, the two are “irreconcilably
repugnant,” Mengelkamp, 88 Nev. at 546, 501 P.2d at 1034, such that
“both cannot stand,” W. Realty Co., 63 Nev. at 344, 172 P.2d at 165,
and the statute is impliedly repealed by the constitutional amendment.

*® ok K

The text of the Minimum Wage Amendment, by enumerating specific

exceptions that do not include taxicab drivers, supersedes and

supplants the taxicab driver exception set out in NRS 608.250(2).
(Footnotes omitted). Thomas at 521-522. Thus, to impliedly repeal, supersede and
supplant the exception in NRS 608.250(2), there first must be a “conflicting”
statutory term that cannot be harmonized with the MWA. Then, when the

conflicting term expresses something different, such as an exceptions for under

eighteen (18) year employees, nonprofit organization employees or as a trainee

13.



employees rather than exceptions for taxicab employees, is when the statute will be
viewed as irreconcilably repugnant to the Nevada Constitution.

Additionally, in the case of silence in a statute, this Court has held that “‘it is
not the business of [the] court to fill in alleged legislative omissions based on
conjecture as to what the legislature would or should have done.”” Falcke v.
Douglas County, 116 Nev. 583, 589 (2000) (Holding that a statute which did not
expressly provide for a two-thirds super-majority vote by county board of
commissioners did not authorize the county planning commission to require a
super-majority vote for approval of amendments). Thus, an omitted term such as
in Falcke is not the same as a conflicting term as in Thomas.

In Terry, this Court noted the implications of its holdings in Thomas. The
issue before the Court in Terry was whether appellants, performers at Sapphire
Gentlemen’s Club, were employees within the meaning of NRS 608.010, the
definition of which hinges on the definition of “employer” under NRS 608.011,
and thus entitled to minimum wage under NRS Chapter 608. Terry, 336 P.3d 951
at 953. Citing the Thomas analysis as a guide, the Court recognized that the text of
the MWA supplanted that of that statutory minimum wage laws to “some extent”
with regards to “the taxicab driver exception set out in NRS 608.250(2).” /d. at
955 citing Thomas at 522. However, the Court also recognized the continued

viability of other NRS 608 minimum wage by noting that “the Department of
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Labor continues to use the definition of ‘employer’ found in NRS 608.011, not that
in the Minimum Wage Amendment. NAC 608.070.” Id. Although the MWA had
its own “definition of ‘employer’ that was different than the definition of
“employer” found in NRS 608.011, the MWA’s definition was not instructive
because it was “equally, if not more, tautological than NRS 608.011.” /d. Thus, in
Terry, the Court recognized that Thomas’ repeal was limited to the conflicting
“employee” exception for taxicab drivers in NRS 608.250(2) and that the MWA
did not impliedly repeal all NRS Chapter 608 statutes concerning the minimum
wage. Where there was no conflict, such as the “employer” definition under the
MWA and NRS 608.011, the Court looked at both definitions harmoniously, rather
than hold that the MWA had impliedly repealed all NRS 608 statutes concerning
the minimum wage or its definitions.

In this matter, the district court made no reference to Thomas or Terry nor
did it apply the principles of harmonizing NRS 608 with the MWA except where
conflicting terms exist. Instead, the district court set out its own “expansive rights”
analysis that did not attempt to harmonize the existing two-year statute of
limitations with the complete absence of any statute of limitations in the MWA.
(Appendix at 142:19-143:14).

At the hearing, Petitioners argued that Thomas and Terry were the applicable

standard for determining whether or not the two-year statute of limitations under

15.



NRS 608.260 applied to the MWA. (Appendix at 147:8-154:4 and 178:6-179:13).
Under Thomas, Petitioners explained that where the MWA was silent, such as
having no provision for the statute of limitations, then there was no conflict with
the existing statute of limitations in NRS 608.260. (Appendix at 147:8-149:3).
Further, Petitioners argued without two conflicting statute of limitations to
compare, there could never be an application of expressio unius est exclusio
alterius from Thomas which would exclude NRS 608.260 from applying to a
minimum wage claim. (Appendix at 149:10-154:4). Under Terry, ’Pfetitioner's
argued that this Court upheld that where there is no conflicting terms, provisions
under NRS Chapter 608 are not impliedly repealed by the MWA. (Appendix at
177:3-179:13). Consequently, in its minutes, the district court noted that it would
“review the briefing and read the Thomas v. Yellow Cab case before rendering a
decision.” (Appendix at 136).

In its Order, however, the district court made no attempt to apply Thomas to
the statute of limitations. (Appendix at 142:6-143:22). Without applying Thomas,
the district court found that the remedy provisions of the MWA of “back pay,
damages, and injunctive relief” were “distinguishable” from the “limited remedy of
back pay available to Nevada employees under NRS 608.260.” (Appendix at
142:25-143:3). Further, the district court stated that as a result of the more

expansive remedies under the MWA, it would be “problematic to apply a two year

16.



statute of limitations to a claim for back pay and a different limitations period for
claims for damages and/or injunctive relief not covered by the statute (NRS
608.260)” and that the implication was thét the MWA “effectively supplants,
supersedes, and/or repeals the two-year limitations period and the limited civil
remedy provisions of NRS 608.260.” (Appendix at 143:8-14). Consequently, the
Court chose to impose the four year statute of limitations pursuant to NRS 11.220.
(Appendix at 143:21-22).

In so ruling, the district court ignored Petitioners’ distinction that remedy
provisions were not the same as a statute of limitations provisions and therefore,
not “conflicting” terms. (Appendix at 181:21-183:15). The district court cited no
conflict between the terms “back pay” in the MWA and NRS 608.260. Instead, it
only cited that an application of the two-year statute of limitations would be
“problematic” without explanation. (Appendix at 143:8-14). At the hearing,
Petitioners addressed the additional remedy provisions of the MWA and explained
that the statute of limitations for non-back pay remedies would still flow from the
underlying claim rather than the remedy. (Appendix at 152:7-154:4). Thus, even
an injunctive relief action would be limited to two years if the underlying claim
was one based in minimum wage, rather than six years for a written contract.
(Appendix at 152:7-154:4). The district court did not cite any reason why a two-

year statute of limitations for injunctive relief would be irreconcilably repugnant
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with the remedy provisions of the MWA. Therefore, there is no reasoning as to
why NRS 608.260’s two-year statute of limitations cannot logically co-exist as the
statute of limitations for claims under the MWA.

Even under an analysis of remedies as the district court performed, neither
NRS 608.260 nor the MWA provide an exclusive or conflicting list of remedies.
NRS 608.260 states that an employee may bring a “civil action to recover the
difference between the amount paid to the employee and the amount of the
minimum wage” but does not state that this is an exclusive remedy or that an
action for injunctive relief is barred. The MWA states that an employee may bring

a civil action and is entitled to “all remedies available under the law or in equity

appropriate to remedy any violation of this section, but are not limited to back pay,
damages, reinstatement or injunctive relief” (Emphasis added). Nev. Const. art,
XV § 16(b). This is in contrast to the conflict addressed in Thomas, where NRS
608.250(2) and the MWA both provided for an exclusive list of exceptions under
“employee” and could not be reconciled. Therefore, ignoring the fatal flaw of not
citing a conflicting statute of limitation in the MWA, the district court’s reliance on
distinguishing remedies does not meet the Thomas test.

The district court’s Order is contrary to the case law in Thomas which has
directly addressed the MWA’s compatibility with the existing minimum wage

provisions in NRS Chapter 608. At the very least, the district court was required to
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determine whether or not the two-year statute of limitations in NRS 608.260
conflicted with any term in the MWA. Recognizing that under that analysis, there
was no conflict, the district court adopted a different standard and found that under
the expansive rights of the MWA, that NRS 608.260 was impliedly repealed. This
finding is the opposite of the presumption that was enunciated in Thomas in favor
of harmonizing NRS Chapter 608 with the MWA. Therefore, the district court’s
order with regards to the statute of limitations should be vacated for the two-year
statute of limitations.
C. Under Thomas And Terry, This Court Should Clarify That The
MWA Does Not Impliedly Repeal All Existing Statutes Regarding
The Minimum Wage Under NRS 608.
In its Order, the district court applied the four-year statute of limitation in
NRS 11.220 to minimum wage claims under the MWA. (Appendix at 143:21-22),
The district court found that “the implication of the expansive Nevada
Constitutional Amendment effectively supplants, supersedes, and/or repeals the
two-year limitations period and the limited civil remedy provisions of NRS
608.260.” (Appendix at 143:12-14). Thus, to create an applicable statute of
limitations where the MWA was silent, the district court then reached to NRS
Chapter 11 as the closest applicable statute in light of its view that the MWA

repeal all statute of limitations under NRS 608.260.

NRS 11.220 provides “Action for relief not otherwise provided for. An
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action for relief, not hereinbefore provided for, must be commenced within 4 years
after the cause of action shall have accrued.” At the hearing, Petitioners argued
that Plaintiffs’ reliance on NRS 11.220 was misplaced because the general
provisions of NRS Chapter 11 indicate that NRS Chapter 11 provisions do not
apply “where a different limitation is prescribed by statute.” NRS 11.010.
(Appendix at 162:7-19). Therefore, the different limitation prescribed by NRS
608.260 controls. (Appendix at 162:13-19).

The district court’s application of a statute of limitation from the general
Limitation of Actions in NRS Chapter 11 over a statute of limitation from the
Compensation, Wages and Hours in NRS Chapter 608 shows that without
clarification, district courts may continue to believe that minimum wage provisions
under NRS Chapter 608 are repealed by the MWA. Therefore, this Court should
clarify that NRS Chapter 608 remains applicable to minimum wage claims under
the MWA to the extent that there are no conflicting terms and provisions can be
read in harmony.

V. ALTERNATIVELY, THIS PETITION SHOULD BE
CONSOLIDATED WITH THE PETITION IN WILLIAMS.

Under the Nevada Rules of Appellate Procedure, when the parties have filed
separate timely notices of appeal, the appeals may be joined or consolidated by the
Supreme Court upon its own motion or upon motion of a party. NRAP 3(b)(2).

Where appellants raise identical issues on appeal, the Court may consolidate those
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appeals for purposes of disposition. Ewell v. State, 105 Nev. 897, 898 at fn.l
(1989) citing NRAP 3(b).

In this matter, the clarification of the applicable statute of limitations under
the MWA has been brought before this Court in the Williams Petition. Therefore,
for the purposes of judicial economy, this Court may consolidate this Petition with
Williams et al. v. The Eighth Judicial District Court of the State of Nevada et al.,
Nevada Supreme Court case no. 66629.

VI. CONCLUSION

Nevada’s constitutional, statutory, and case law is clear: minimum wage
violation claims are subject to a two-year statute of limitations. The passage of the
MWA did not change that. NRS 608.260 clearly provides for a two-year statute of
limitations for minimum wage causes of action that can be read in harmony with
the MWA. Accordingly, Petitioners respectfully submit that this Court grant its
Petition for Mandamus or Prohibition and compel the district court to apply a two-
year statute of limitations.

/11
11/
/17
/11

/17
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Alternatively, this Petition and the points and authorities herein should be

consolidated with the pending case in Williams et al. v. The FEighth Judicial

District Court of the State of Nevada et al., Nevada Supreme Court case no. 66629.

‘Dated: March 24, 2015

Respectfully submitted,

RICK D. ROSKELLEY, ESQ.

ROGER L. GRANDGENETT II, ESQ.
MONTGOMERY Y. PAEK, ESQ.
KATIE BLAKEY, ESQ.

LITTLER MENDELSON, P.C.

3960 Howard Hughes Parkway, Suite 300
Las Vegas, NV 89169-5937

Telephone: 702.862.8800

Fax No.:  702.862.8811

Attorneys for Petitioners
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DECLARATION OF THE PARTY BENEFICIALLY INTERESTED

STATE OF NEVADA )
COUNTY OF CLARK ; >

I, Montgomery Y. Paek, under penalty of perjury under the laws of
the United States of America and the State of Nevada, declare and state as
follows:

1. [ am an attorney admitted to practice law in the State of
Nevada. I am an Associate Attorney at the law firm of Littler Mendelson,
one of the attorneys for Petitioners MDC Restaurants, LLC; Laguna
Restaurants, LLC; and Inka, LLC (‘“Petitioners™).

2. Unless otherwise stated, this declaration is based on my
personal knowledge.

3. Pursuant to NRS 15,010 and NRS 34.030, I make this
Declaration in support of Petitioners’ Petition for Writ of Mandamus or
Prohibition, or in the alternative, Motion to Clarify (“Petition”).

4. I have reviewed the Petition and its attachments and state that
the contents are true of my own knowledge, except as to the matters which

are therein stated upon information and belief, and as to those matters that I

believe them to be true.
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5. I believe that the applicable statute of limitations period under
the MWA is an important issue of law in need of clarification.

6. In addition to this matter, I am counsel of record for Defendants
in the Tyus et al. v. Wendy's of Las Vegas, Inc. et al.; Hanks et al. v. Briad
Restaurant Group, LLC; and Perry et al. v. Terrible Herbst, Inc. cases listed
in the Williams et al. v. The Eighth Judicial District Court of the State of
Nevada et al. Petition. In one of these matters, the statute of limitations also
became a major impediment to any possibility of settlement as the péu’ties
vehemently disagreed as to what the applicable statute of limitations was.

7. In order to clarify the statute of limitations under the MWA, my
firm has filed an amicus curiae brief on behalf of the Defendants in Hanks
and Wendy's of Las Vegas, Inc. in the Williams matter.

8. Additionally, in this matter, the parties have voluminous
pending discovery that hinges in part on how long the applicable statute of
limitations is for both document productions and depositions. Due to the
district court’s ruling, Petitioners now face the prospect of a discovery
period and damages period that is double what even the Nevada Labor
Commissioner says is the appropriate period for employers to retain wage

records under NRS 608.115 and NAC 608.140.
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9. Accordingly, I believe this Court should issue a writ of
mandamus or prohibition clarifying that the statute of limitations for claims
under the MWA is two-years and compelling the district court to vacate its
Order. Alternatively, I would request that this Court consolidate this
Petition with the issues raised in Williams et al. v. The Eighth Judicial
District Court of the State of Nevada et al., Nevada Supreme Court case no.
66629.

10. 1 declare under penalty of perjury that the foregoing statements
are true and correct.

Executed in Las Vegas, Nevada, on March 24, 2015.

7.

o

MONTGOMERY Y7PAEK, ESQ.
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CERTIFICATE OF COMPLIANCE

I hereby certify that this brief complies with the formatting
requirements of NRAP 32(a)(4), the typeface requirements of NRAP
32(a)(5) and the type style requirements of NRAP 32(a)(6) because:

This brief has been prepared in a proportionally spaced typeface

using Microsoft Word 2010 in 14 point font size and Times New

Roman.

I further certify that this brief complies with the page or type volume
limitations of NRAP 32(a)(7) because, excluding the parts of the brief
exempted by NRAP 32(a)(7)(C), it is either:

[0 Proportionately spaced, has a typeface of 14 points or more, and

contains ___ words:

[J Monospaced, has 10.5 or fewer characters per inch, and contains

___words or __lines of text; or

[X] Does not exceed 30 pages.

Finally, I hereby certify that I have read this appellate brief, and to the
best of my knowledge, information, and belief, it is not frivolous or
interposed for any improper purpose. I further certify that this brief
complies with all applicable Nevada Rules of Appellate Procedure, in

particular NRAP 28(e)(1), which requires every assertion in the brief
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regarding matters in the record to be supported by a reference to the page
and volume number, if any, of the transcript or appendix where the matter
relied on is to be found.

[ understand that I may be subject to sanctions in the event that the
accompanying brief is not in conformity with the requirements of the
Nevada Rules of Appellate Procedure.

Dated: March 24, 2015

Respectfully submitted,

Yy A

RICK D. ROSKELLEY, ESQ.

ROGER L. GRANDGENETT II, ESQ.
MONTGOMERY Y. PAEK, ESQ.
KATIE BLAKEY, ESQ.

LITTLER MENDELSON, P.C.

3960 Howard Hughes Parkway, Suite 300
Las Vegas, NV 89169-5937

Telephone: 702.862.8800

Fax No.:  702.862.8811

Attorneys for Petitioners
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CERTIFICATE OF SERVICE

I am a resident of the State of Nevada, over the age of eighteen years, and
not a party to the within action. My business address is 3960 Howard Hughes
Parkway, Suite 300, Las Vegas, Nevada, 89169. On March 24, 2015, I served the
within document:

PETITION FOR WRIT OF MANDAMUS OR PROHIBITION OR, IN THE
ALTERNATIVE, MOTION TO CONSOLIDATE

By CM/ECF Filing — Pursuant to N.E.F.R. the above-referenced document
was electronically filed and served upon the parties listed below through the
Court’s Case Management and Electronic Case Filing (CM/ECF) system.

By United States Mail — a true copy of the document listed above for
collection and mailing following the firm’s ordinary business practice in a
sealed envelope with postage thereon fully prepaid for deposit in the United
States mail at Las Vegas, Nevada addressed as set forth below.

Don Springmeyer, Esq. Honorable Timothy C. Williams
Bradley Schrager, Esq. Eighth Judicial District Court, Dept. 16
Daniel Bravo, Esq. 200 Lewis Avenue

Wolf, Rifkin, Shapiro, Schulman & Las Vegas, NV 89155

Rabkin, LLP Respondents

3556 E. Russell Road, 2nd Floor
Las Vegas, NV 89120-2234
Attorneys for Real Party in Interest

I am readily familiar with the firm's practice of collection and processing
correspondence for mailing and for shipping via overnight delivery service. Under
that practice it would be deposited with the U.S. Postal Service or if an overnight
delivery service shipment, deposited in an overnight delivery service pick-up box
or office on the same day with postage or fees thereon fully prepaid in the ordinary

course of business.
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I declare under penalty of perjury that the foregoing is true and correct.

Executed on March 24, 2015, at Las Vegas, Nevada.

/s/ Erin J. Melwak

Firmwide:131696133.]1 081404,1002
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CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA

PAULETTE DIAZ, an individoal; and
LAWANDA GAIL WILBANKS, an individual;
SHANNON CL3ZYNBK] and individual;
CHARITY FITZLAFY, an individual, on behalf of
thernselves and all similarly-situated individuals,

Plaintiffs,
V8.
MDC RESTAURANTS, LLC, a Nevada limited
liability company; LAGUNA RESTAURANTS,
LLC, 3 Nevada limited liability company; INKA,
LLC, a Nevada limited liability company and
DOES | through 100, Inclusive,

Defendants,

{ase No, A701633
Dept. No. XVi

DEFENBANTS® OPPOSITION TO
PLAINTIFFS' SUPPLEMENTAL
BRIEF IN SUPPORT OF THEIR
MOTION FOR CLASS
CERTIFICATION PURSUANT TO
MERC.P. 23

AND

COUNTERMOTION FOR
TEMPORARY STAY OF HEARING
ON CLASS CERTIFICATION FOR
BRIEFING OF "QUALIFYING
HEALTH INSURANCE"

Hearing Date: August 13, 2818

Hearing Time: 9:00 a.m.

Defendants MDC RESTAURANTS, LLC; LAGUNA RESTAURANTS, LLC; and INKA,

LLC {hereinafter "Diefendanis”), by and through their counsel of record, hereby oppose Plaintitfs

PAULETTE DIAZ, LAWANDA GAIL WILBANKS, SHANNON CLSZYNSKI, and CHARITY

FITZLAFF's (hersinafter "Plaintiffs"y Supplemental Brief in Support of their Motion for Class

Certification Pursuant to NR.C.P. 23 and files thelr Countermotion for Temporary Stay of Hearing
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on Class Certification for Briefing of "Qualifving Health Insurance.” This Opposition and
Countermotion is based on the Memorandum of Points and Authorities below, all papers and files on
file herein and any oral argument permitied.

MEMORANDUM OF POINTS AND AUTHORITIES
i NTROBUCTION

As a preliminary matter, this Court should stay the continued hearing on Plaintiffs Motion
for Class Certification Pursuant o N.R.C.P. 23 for the reasons set forth in Defendants’ Motion to
Stay Proceedings on Application for Order Shortening Tume filed on July 30, 2015, Defendants’ |
Motion to Stay Proceedings en Application for Order Shortening Thne on file herein and :
incorperaied by this reference.

Alternatively, should that stay not be granted, this Court should stay the continued hearing on
class certification for the reasons as stated below in the Countermetion for Temporary Stay of
Hearing on Class Certification for Briefing of "Qualifying Health Insurance.” In their Supplemental
Brief, Plaintiffs are now proffering newly proposed class and subclass definitions that are based on
an unsetiled question of faw as to what "qualifying health insurance” means and 8 confosion of this
Cowrt's order on "provide.” This new unsettied guestion regarding "qualifying health insurance” is in
addition o the already pending Petitions for Writ of the meaning of "provide” and the statute of
lirnitations period under the MWA to the Nevada Supreme Court. I anything, the complexities of
these multiple unsettled questions of law under the MWA show a stay is paramount to prevent
further waste of judicial resources and needless litigation,

Should this Court not grant any stay, then Plaindiffs Supplemental Brief and Motion for Class
Certification must be denied. In addition to the arguments provided below, Detendants hereby |
incorporate in full all of their arguments made previously in their June 28, 2015 Opposition to Class
Certification and st the July 9, 2015 heanng. Befendants’ Opposition to Plaintiffs Motion for
Class Certification Porsuant to K.R.C.P, 23 and Countermotion to Continue Hearing on Order
Shovtening Time (" Opposition to Class Certification™) on fike hereln and incorporated by this
reference; see alse Reporter's Transeript of Plaintiffs' Motion for Class Certification Porsuant

to NRCP 23 and Defendant's Opposition of Plaintf's Motion for Class Certification Pursuant
2.
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to NRCP 23 and Countermotion to Continue Hearing on Order Shortening Time July 9, 20138
{("July ¥, 2015 Hearing Transeript”) on file herein and Incorporated by this reference. Atthe
July @, 2015 hearing, this Court noted that it was concerned with making sure that potential class
members could be ascertained or identified through a spezciﬁé clags definition. Despite this concern,
Plaintiffs plowed shead with even more expansive and unworkable class and subclass definitions
that not enly fail to properly identify potential class members, but alse create a clearly erroneous use
of the word "provide” that is not consistent with this Cowrt's ruling.  Accordingly, should the Court
not stay this matter, the Court must deny Plaintiffs’ Motion for Certification based on these new class
and subelass definitions and Defendants’ prior arguments made in opposition to certification.
ik FACTS FOR COUNTERMOTION AND OPPOSITION

At the July 9, 2015 hearing, this Court made clear that Plaintiffy’ previous class definition
was not "specific” enough and did not "adequately identify"’ the class. July 9, 2015 Hearing
Trapseript at 7:2-19 and 14:9-16. As the Cowrt noted, Plaintifis’ class definition of "All current
and former employees of Defendants at all Nevada locations at any time during the applicable period
of limitstion who were compensated at less than the upper-tier bourly minimum wage set forth in
Nev, Const. art XV, § 18" would not exclude certain individuals such as those "individuals that were
paid $7.25 an howr who also had health insurance benefits.” July 9, 2015 Hearing Transeript at
18:18-19. Plaintiffs’ rebuttal was that even enrolled individuals would be included because of
Plaintiffs’ repetitive, authority-less argument that "you can't offer any old thing” July 9, 2018
Hearing Transeript af 36:28-21, 12:4-5 and 12:8. After considering this argument, the Court
noted that it would wliimately have to make a "determination as & matier of law as to whether or not
these plans qualify” and that the class definition should include some language that allows the Court
to determing whether or not a particolar plan gualifies, July ¥, Hearing Transeript at 17:2-21,
The Court alse noted that a subclass would not be necessary if this qualification language was in the

N

class definition. July 9, Hearing Transeript at 18:7-15, Although the Court was not instructing

! Although the Court used the phrases "adequacy” and "adequately identified”, the identification of
class members through a class definition runs to the threshold requirement of "ascertainability” and
not the Rule 23(a){(4} requirement of "adequacy.”

3.
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the parties as to what that language should be, it did provide an example by stating:

And so it's not - you don't have - you don't have 1o have discovery on
what a qualified plan is in order for the class definition to make a
statement that, you know what, that the class includes those that were
offered a piom that did not meet the qualifications as mandated by the
State of Nevada Insorance Commission. Something like that,

July 9, }ﬁeariﬁg Transcript at 27:15-21, As soch, the Court thoroughly vetted at this hearing that it
would need some sort of defimiional langoage that would allow it to make a determination of what
gualified health insurance plans were,

Instead of following the Court's guidance regarding definitional language, Plaintiffs proffered

the following revised class definition:

All current and former Nevada employees of Defendants paid less than
$8.25 per hour at any time since fuly 1, 2010, and who were not
provided qualifying health insurance pursuant to Nev, Const. Asticle
XV, Section 16 and applicable Nevada statutory and regulatory
provisions.

Supplemental Brief in Support of Plaintiffs' Motion for Class Certification Pursuant to
NR.OCP. 23 at 2:5-8. In their revised class definition, Plaintiff did nothing to define what

"qualifying health insurance” was or indicate what standard could be used t determine "qualifying

- health insurance.” Further, despite this Court's indication that a subclass would not be necessary,

- Plaintiffs also proffered the following confusing subclass:

All current and former Nevada employees of Defendanis paid less than
$8.25 per hour st any time since July 1, 2010, who did not enroll in
Defendanis’ health benefits plans.

Supplementsl Brief in Support of Plaintifs’ Motion for Class Certification Pursuant to|
MRLF. 23 at 3:17-18. In their class definition, Plaintiffs identified their class members as those
emplovees who were "not provided” qualifying health insurance. #d. As this Court is aware, It
recently defined "provide” under the MWA as "onroll.” July 17, 2015 Netice of Entry of Order on
Order Hegarding Motion for Partisl Summary Judgment on Lisbility as to Plaintift Paulette
Bigz's First Claim for Relief ("July 17, 2015 Order") on file herein and incorporated by this
reference. Thus, by siating that the subeclass is comprised of employess who "did not enrolf®,
Plaintiffs are actually duplicating their ¢lass definition of employess who "wers not provided” health

insurance because this Court has held that "provided” means "enrolled.” July 17, 2818 Order at
4,




2:7-%, Accordingly, Plaintiffs’ revised class definition and subclass definition fail to provide an
ascertainable class or subclass that would be proper for certification.

Hi. ARGUMENT ON COUNTERMOTION FOR TEMPORARY STAY OF HEARING
ON CLASE CERTIFICATION FOR BRIEFING OF "QUALIFYING HEALTH
INSURANCEY

The Nevada Supreme Court has held that "[tThe power to stay proceedings is mcidental to the
pewer inherent in every court to control the disposition of the causes on its docket with economy of
time and effort for itself] for counsel, and for ltiganis." Mukew v, Fighth Judicial Dzt Court, 89
Nev. 214, 217 (1973) citing Landis v. North American Co., 299 118, 248, 254-55 (1936). A court
must determine how this can best be done by "weighling] competing interests and maintain an even
halance.” . Similarly, the Ninth Clecuit has found that courts have broad discretion to control its
docket and may siay procesdings where, as here, it is necessary for the proper adjudication of
complex litigation. Medirerranean Enters., Inc. v, Ssangyong Corp., 708 F.2d 1458, 1465 (Sth Cir.
1983} abrogated on other grounds by Gatte v. Gatta, 2012 W.J. Super. Unpub. LEXIS 2417 (App.
v, Oct. 26, 2012) {observing that the “irial court possesses the inherent power {0 control its own
docket and calendar™); see also Landis v N dm, Ceo., 299 U.S. 248, 254-35 (1936} {noting “the
power to stay proceedings is incidental to the power inherent in every court to control the disposition
of the causes on ifs docket with economy of time and effort for itself] for counsel, and for Litigants™).
Exercisc of that discretion is justified here.

Proceeding to a clasy certification motion without clarification of the correct legal standard in
this case will virtually guarantee an appeal. Appellate courts in other jurisdictions handling complex
class actions have found that a trial court cannot certify a class without first determining the
applicable law necessary to decide whether common issues of law predominate. Washington Mutual
Bank, Fi4 v. Superior Court, 24 Cal, 4th 906, 927 {2001). Further, a clags certification order based
ont improper criteria or erroneous legal assumptions cannot survive legal scrutiny. Linder v. Thrifty
Oif Co., 23 Call 4th 436 (2000}, Clothesrigger, Inc. v. GTE Corp., 191 Cal. App. 3d 605, 612
{1987}.

In Washington Misual, the trial court certified a class action without first deciding what law

applied to the class members’ claims. The Court of Appeal denied the defendant’s writ petition, but
5.
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the California Supreme Court reversed, holding that “the decision in this case to order certification
of a nationwide class was premised on the faulty legal assumption that choice of law issues need not
be resolved as part of the certification process.” Washington Muiual, 24 Cal. 4th at 927, The
Supreme Court further held that “a trial court cannot reach an informed decision on predominance
and manageability” without first “detzrmining the applicable law or delving into manageability
issues.” Id.

In this matter, the Court has already indicated that it must make a determination 45 a matter
of law as fo "whether or not these plans qualify.” July 9, Hearing Trawseript a¢ 17:2-21.
Plaintiffs’ attempt to craft a new class definition and subclass definition shows that the issue of
“qualifying health insurance” requires gdditional briefing before this Court to further define that
term. I order fo prevent further confusion on the fssue and to prevent unnecessary Htigation, this
Court should stay its certification hearing until the term "qualifying health insurance” is clarified as a
matter of law. Plaintiffs have presented no reason as to why a temporary stay of the certification
hearing would be prejudicial to them. On the other hand, having this Court rule on what "qualifying
health insurance” is as a matler of law would promote judicial economy and assist the parties in
determining whether an ascertainable class can be defined or not.  Accordingly, the certification

hearing should be stayed for clarification of what the meaning of "qualifving health insurance.”

IV, OFPOSITION TO PLAINTIFFS SUPPLEMENTAL BRIEF IN SUPPORT OF
THEIR MOTION FOR CLASS CERTIFICATION PURSUANT TONR.CP. 23

A. Plaintiffs' Revised Class Befiniticn And Subciass Definition Cannot Be Certified
Beoause The Class And Subeclass Are Mot Ascertainable.

Should this Court not stay this matier, then the Court should deny Plaintiffs’ Motion for Class
Certification and the Supplemental Brief in support of that Motion. As noted in Defendants’
incorporated Opposition to Class Certification, asceriainability is a threshold matter in which "the
cowrt begins with the proposed definition of the class . . . [because] [albsent a cognizable class,
determining whether Plaintiffs or the putative class satisfy the other Rude 23(a} and {b) reguirements
is unnecessary.” Robinsen v. Gillespie, 219 FR.D. 179, 183-184 (D, Kan. 2003). Then, the court

must determine whether it is "administratively feasible” to ascertain whether an individusl is a
8.
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member of a proposed class. Ratnayake v, Farmers Ins. Exch., 2015 WL 875432, *4 (. Nev, Feb.
27, 2015).  Thus, courts will look to the class definition to detormine whether & class is
"ascertainable and clearly identifiable” and that properly excludes class members who lack standing
o recover on the claims alleged. Konik v, Time Warner Cable, 2010 US. Dist, LEXIS 136923, 32-
33 {C.D. Cal. Nov. 24, 2010) citing Mazur v. eBay Inc., 257 FR.D. 563, 366 (N.D. Cal, 2009)
{Patel, 1.} (citing Lamumba Corp. v. Tty of Cakland, 2007 UK. Dist. LEXIS 81688, 2007 WL
3245282 (N.D. Cal. 2007y Konik at 33-35; see alse, McDonald v. Corr, Corp, of Am., 2010 U5,
Dist, LEXIS 122674, 7-8 (I3, Arz. Nov, 4, 2010). See elso Oppesition to Class Certification at
7:7-8:14,

As another threshold issue, "[sltanding is a jurisdictional element that must be satisfied prior
to class certification.” Lee v Stare of Oregon, 107 F3d 1382, 1396 (9th Cir. 1997} (emphasis
added); see alse Henry v. Circus Circus Casinos, Ine., 223 FR.D. 541, 343 (D, Nev. 2004} (same).
A litigant who fails to establish standing may not "seek relief on behalf of himself or any other
member of the class,™ /4 895 F.2d at 1250 {quoting O'Shea v. Littleton, 414 118, at 494).

Here, Plaintiffs' revised class definition does not allow this Court 1o sscertain nor clearly
identify potential class members with standing. Plaintiffs have failed to include language or a
standard by which this Court can determine what "qualifying health insurance” is or determine
whether a group of employees under each health insurance plan belongs in the class, Instead,
Plaintiffs have simply used the termn "quabifying health insurance” as-is under the unsupported
presumption that none of the Defendants’ health insurance plans were "gualifiing” Therefore,
Plaintiffs’ proposed class definition fails o properly include a means to identify what class members
should be included or excluded based on the health plans at issue.

Additienally, Plaintiffs’ subclass definition further confuses identification of class members
as it appears duplicative of the class definition. The Court has recently clarified that under the
MWA, "provide” means "enroll” July 17, 2015 Order at 2:7-9. Plaintiffs seem to imply that the
class definition of "not provided” employees is different than its subclass definition of "not enroll”
employees by also referring to the latter subelass by the even more confusing meniker of a "Nogn-

Acceplance Class.” Plaintiffs’ continues to insist on using vague terms that can be interpreted in

7
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1§ different ways.

2 As the two definitions stand now, there is no meaningful distinclion between the two.

[P

Accordingly, this Court should deny the certification of the Class and Subclass proposed by

4 § Plaintiffs.

5 B. Plaintifls’ Revised Class Definition And Subclass Definition Cannot Be Certified
Because They Do Mot Cure The Fallure To Meet The Rule 23{g) Certification

6 Reguirements,

7 In their Supplemental Brief, Plaintiffs then tout their vague and confusing "Non-Acceptance

8 § Class or Subclass” as the new cure-all to all of their Rule 23(a) requirements. Plaintifls’ subclass of

9 § non-enrolled employees does nothing to cure Plaintiffs’ failure to meet their burden in showing

18 § commonality, typicality, predominance, superiosity and adeguacy in addition to the fatlure to mest
11 § the ascertainability threshold explained above,

12 Under commonality, Plaintiffs’ revised class and subclass definitions do not change the fact
13 § that envollment or dechnaiion in health insurance and determination of gualified health inswrance is g
14 I highly individualized inguiry as shown by Plaintiffs' own deposition testimony. Oppesition to
15 § Class Certification at 14:4-16:8, Similarly, Plaintiffs have failed to show typicality because of
16 § these individualized differences in Plaintiffs’ claims and resultant defenses. Opposition to Class
17 § Certification at 17:7-20. Plaintiffs also fail to show predominance and supeniorily because of the
18 i individualized inguiries neoded and the fallure to show that these clatms would best be resolved
19 i through class freatment. Oppesiton fo Class Certification at 18:10-21:4. Under adequacy,
20 | Plaintiffs’ deposition testimony exemplified Plaintiffs’ inadequacy to act as class representatives by
21 § having no familiarity with the class claims, having an incorrect belief of claims or having knowledge
22 1 of claims derived almost exclusively from counsel, Opposition to Class Certification at 22:5-

23§ 28:22.

3
Y

Plaintiffs’ revised class and subclass definitions do nothing to cure these deficiencies in
25 | which this Court must conduct @ "rigorous” analysis, Wal-8art Stores, Inc., 131 8. Ct. at 2351 Gen.
26 § Tel Co. of Sw. v. Falcon, 457 U8, 147, 161 {1982). Accordingly, Plaintiffs’ Motion should be
27 | denied as they cannot meet the requirements for certification.

i
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IV, CONCLUSION

For all the recasons set forth above, this Court should stay all proceedings based on
Defendanis' Motion to Stay Proceedings on Application for Order Shortening Time.

Alternatively, this Cowrt should grant Defendants’ Countermotion to Stay Hearing on Class
Certification for Briefing of "Qualifying Health lnsurance.”

Further, should this matier not be stayed, then the Cowrt should deny Plaintiffs’ Supplemental
Brief in Support of their Motion for Class Certification Pursuant to NNR.CP. 23 and the Plaintiffs
underlying Motion for Class Certification Pursuant to N.R.CP. 23.

Dyated: haly g{i , 2015
Respectfully submitted,

RICK D. ROSKELLEY, £SQ.

ROGER L. GRANDGENETT I, ES(,
MONTGOMERY Y. PAEK, ESG.
KATHRYN B. BLAKEY, E5G.
LITTLER MENDELSON, P.C.
Attorneys for Defendants
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SN\, 2015, at Las Vegas, Nevada,

PROOF OF SERVICE

I am a restdent of the State of Nevada, over the age of eighteen years, and not a party 1o the
within action. My business address is 3960 Howard Hughes Parkway, Suite 300, Las Vegas, Nevada

)
S

39165, On ;B'uiyaﬁ‘-m, 2015, 1 served the within document:

REFENDANTR OPPOSITION TO PLAINTIFFS' SUPPLEMENTAL BRIEF IN SUPPORT
OF THEIR MOTION FOR CLASS CERTIFICATION PURSUART TO NR.C.P. 23

AND

COUNTERMOTION FOR TEMPORARY STAY OF HEARING ON CLASS
CERTIFICATION FOR BRIEFING OF "QUALIFYING HEALTH INSURANCHE"

Via Elestronic Bervice - pursuant to N.E.F.C.R Administrative Order: 14-2,

Don Springmevyer, Esqg.

Bradley Schrager, Bsq.

Dranie]l Brave, Bsq.

Roy: Moas, Esq.

Jordan Butler, Esq.

Daniel Hill, Esq.

Woll, Rifkin, Shapire, Schulman & Rabkin, LLP
3556 East Russell Road, Second Floor

Las YVegas, Nevada 89120

I declare under penalty of perjury that the foregoing is true and correct. Executed on July

Erin Melwsk

Firmwide: 1349217611 (814041002

1513
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Electronically Filed

07/16/2015 01:28:22 PM
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DON SPRINGMEYER, ESQ.

Nevada State Bar No. 1021

BRADLEY SCHRAGER, ESQ.
Nevada State Bar No. 10217

DANIEL BRAVO, ESQ.

Nevada State Bar No. 13078

WOLF, RIFKIN, SHAPIRO,
SCHULMAN & RABKIN, LLP

3556 E. Russell Road, 2nd Floor

Las Vegas, Nevada 89120-2234
Telephone: (702) 341-5200/Fax: (702) 341-5300
Email: dspringmeyer@wrslawyers.com
Email: bschrager@wrslawyers.com
Email: dbravo@wrslawyers.com
Attorneys for Plaintiffs

CLERK OF THE COURT

EIGHTH JUDICIAL DISTRICT COURT
IN AND FOR CLARK COUNTY, STATE OF NEVADA

PAULETTE DIAZ; LAWANDA GAIL Case No.: A701633
WILBANKS; SHANNON OLSZYNSKI, Dept. No.: XVI

and CHARITY FITZLAFF, all on behalf of
themselves and all similarly-situated

individuals, SUPPLEMENTAL BRIEF IN SUPPORT
OF PLAINTIFFS’ MOTION FOR CLASS
Plaintiffs, CERTIFICATION PURSUANT TO
N.R.C.P. 23
V8.
MDC RESTAURANTS, LLC; LAGUNA Hearing Date:  August 13, 2015
RESTAURANTS, LLC; INKA, LLC; and Hearing Time: 9:00 a.m.

DOES 1 through 100, Inclusive,

Defendants.

COME NOW Plaintiffs, by and through their attorneys of record, and here supplement their
motion for an order certifying this action as a class action pursuant to N.R.C.P. 23. The
supplemental brief is based on the Memorandum of Points and Authorities below, the papers and
exhibits on file, the Declaration of Bradley S. Schrager, Esq. (Exhibit 1) and any oral argument
this Court sees fit to allow at hearing on this matter.

11/
17/
/71
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MEMORANDUM OF POINTS AND AUTHORITIES

To avoid repetitive briefing, Plaintiffs incorporate the arguments and evidence submitted in
support of their original Motion for Class Certification, with the addition of the following:
L. REVISED CLASS DEFINITION

Plaintiffs propose to represent the following Class:

All current and former Nevada employees of Defendants paid less than $8.25
per hour at any time since July 1, 2010, and who were not provided qualifying
health insurance pursuant to Nev. Const. Article XV, Section 16 and applicable
Nevada statutory and regulatory provisions.

Plaintiffs submit that the revised definition captures and describes the target Class with
greater precision and specificity than the original definition, as it zeroes in upon those who were
paid below the upper-tier minimum wage under the Minimum Wage Amendment—unlawfully, due
to not having been provided qualifying health insurance under any and all legal provisions
governing same.

Plaintiffs have included the date of July 1, 2010, because that was the date upon which the
upper-tier wage increased to $8.25 per hour in Nevada, the level at which it has remained ever
since. See Exhibit 2, an accurate copy of the Nevada Labor Commissioner’s Minimum Wage 2010
Annual Bulletin (April 1, 2010). Previous to that date, the upper-tier wage had been $7.55 per hour.
In discovery and at hearings, Defendants stated that they had been paying employees at the $7.55
hourly rate, but did not increase wages to $8.25 per hour after July 1, 2010, deciding instead to
attempt to qualify to pay at least the lower-tier rate by offering health benefits as mandated by the
Amendment. See Exhibits 3 and 4, accurate copies of Defendant MDC’s and INKA’s respective
responses to Plaintiffs’ Interrogatory No. 1 (... all [Defendant] employees were paid at least $7.55
per hour prior to July 2010.”); Exhibit §, an accurate copy of Defendant Laguna’s response to
Plaintiffs’ Interrogatory No. 1 (‘... all Laguna employees were paid at least $7.55 per hour prior to
January 2010.”); Exhibit 6, an accurate copy of pertinent portions of the January 28, 2015
Discovery Commissioner Hearing Transcript at 8:11-15 (“... all employees were paid 7.55, which
met the upper tier minimum wage up to July of 2010 ...”). Plaintiffs’ investigation has borne out

this course of Defendants’ conduct, and therefore Plaintiffs accept Defendants’ representation in

2
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this respect.

This case, as the Court knows, will come down to the ultimate question of whether
Defendants did, in fact, qualify to pay less than $8.25. Because July 1, 2010 is less than four years
before the filing of the complaint in this action (May 30, 2014), all claims in this action fall within
this Court’s previous determination of the appropriate statute of limitations in this matter, and
tolling or other mechanisms that may extend that period are unlikely to apply.

All aspects of Plaintiffs’ original motion regarding the necessary elements of N.R.C.P. 23
continue to apply to the revised Class definition above, and they are incorporated fully herein.

1I. PROPOSED N.R.C.P. 23(C)(4) CLASS OR SUBCLASS

Plaintiffs further propose the certification of a second Class (the “Non-Acceptance Class™)
or Subclass, pursuant to N.R.C.P. 23(c)(4)(A) and (B). Under the rule, in the Court’s discretion,
“[wlhen appropriate (A) an action may be brought or maintained as a class action with respect to
particular issues, or (B) a class may be divided into subclasses and each subclass treated as a class,
and the provisions of this rule shall then be construed and applied accordingly.” N.R.C.P. 23(c)(4).

Here, Plaintiffs propose either a secondary Non-Acceptance Class under
N.R.C.P. 23(c)(4)(A), or in the alternative a Subclass under 23(c)(4)(B) that is a divisible portion of
the entire, revised Class. The Non-Acceptance Class or Subclass is defined as follows:

All current and former Nevada employees of Defendants paid less than $8.25

per hour at any time since July 1, 2010, who did not enroll in Defendants’

health benefits plans.

As Defendants’ counsel noted at the July 9, 2015 hearing, the Court’s ruling that merely
offering health insurance is insufficient to meet the requirements of the Minimum Wage
Amendment for paying employees below $8.25 per hour means this case now features an added
layer. The revised Class definition, supra at 2, targets all those who were underpaid the lawful
minimum wage, whether they accepted Defendants’ health benefits plans or not, because Plaintiffs
contend that none of those plans constituted “qualifying health insurance.” The Non-Acceptance
Class or Subclass, however, targets those within the revised Class who did not accept Defendants’
health benefits at any time, and therefore were unquestionably not paid lawfully if they received

less than $8.25 per hour at any time since July 1, 2010.

3




(o IS e ¥ T AN

O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

The Non-Acceptance Class or Subclass represents a very large proportion of the revised
Class. Documents and admissions obtained in discovery indicate that of the approximately
2,545 members of the proposed revised Class of underpaid employees, at least 79.4%., or 2,022, of
those employees did not accept Defendants’ health benefits at any time. See Exhibit 7 and 8,
accurate copies of pertinent excerpts of Defendants’ Fifth and Seventh Supplemental Disclosure
Statements.' All 2,545 underpaid employees will be members of the overall Class; roughly 2,022 of
those also will be members of the Non-Acceptance Class or Subclass. This would leave
approximately 523 Class members still within only the revised Class definition. This group
includes Plaintiff Fitzlaff, the only named Plaintiff who did accept Defendants’ health benefits plan
for at least a portion of her employment, while declining it for other periods during which she was
paid less than $8.25 an hour.

Certification of the Non-Acceptance Class or Subclass is appropriate given the particular
posture of the action, and is in keeping with the Court’s determination of the legal issues thus far.
Plaintiffs Diaz, Wilbanks, and Olszynski seek appointment by the Court as representatives of the
Non-Acceptance Class or Subclass.

Certification of the 23(c)(4) Non-Acceptance Class or Subclass also has the virtue of
ensuring that any potential appellate review of the provide-versus-offer issue will not disturb the
conduct of this class action as to the ultimate question of whether Defendants qualified to pay any

employee less than $8.25 per hour, while still providing an efficient resolution avenue for the vast

! In Defendants’ Seventh Supplemental Disclosure Statement (Exhibit 8), Defendants stated that,

from July 1, 2010 through December 31, 2013, a total of 413 employees were enrolled in their
benefits plan. See Exhibit 8 at MDC001014.

In Defendants’ Fifth Supplemental Disclosure Statement (Exhibit 7), Defendants identify that,
in December 2014, a total of 74 MDC employees and 7 INKA employees were enrolled in
Defendants’ benefits plan—a total of 81 employees. See Exhibit 7 at MDC001004. As of March
2015, Defendants identified a total of 25 MDC employees and 4 INKA employees that were
enrolled in Defendants’ health benefits plan—a total of 29 employees. See Exhibit 7 at
MDC001005.

Thus, at most, and assuming that none of those identified enrollees is counted more than once
in Defendants’ calculations, 523 employees were enrolled in Defendants’ benefits plan during the
Class and Subclass periods, through March of 2015.
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majority of Class members who did not accept Defendants’ benefits plans. Additionally, and also
arguing for the establishment of the Non-Acceptance Class or Subclass, in the unlikely event that
the Court determines Defendants’ health benefits plans meet legal requirements for Defendants to
pay employees at the lower-tier wage rate, the existence of the Non-Acceptance Class or Subclass
will ensure that those employees who did not accept those benefits may still proceed with their
claims.

A, Rule 23(a) Requirements

The proposed Non-Acceptance Class or Subclass and its representatives also meet all
necessary elements of N.R.C.P. 23(a) for certification.

1. Numerosity

Asked to state the number of employees enrolled in their successive benefits plans over the
time covered by this action, Defendants responded with lists of enrolled employees totaling 523
over the Class period. See Exhibits 7, 8; supra note 1. Given that Defendants identified 2,545 total
employees paid less than $8.25 per hour since July 1, 2010, that equates to least 2,022 such
employees who did not accept Defendants’ health benefits plans. /d. The Non-Acceptance Class or
Subclass, therefore, represents 79.5% of the whole revised Class, and easily satisfies the
numerosity requirement for certification. See Pls. Mot. for Class Certification at 6-8 (discussing
standards for numerosity); Pls. Reply in Support of Mot. for Class Certification at 7-8 (same).

2. Commonality

Much as the revised Class coheres around the common question of whether Defendants’
health benefits plans qualified them to pay employees below the upper-tier minimum wage at all,
under any circumstances, the Non-Acceptance Class or Subclass coheres around the single
common question of whether, by not accepting and receiving Defendants’ health benefits, these
class members are entitled to, and Defendants are liable to them for, back pay and damages on that
basis alone. See Pls. Mot. for Class Certification at 8-11 (discussing standards for commonality),
Pls. Reply in Support of Mot. for Class Certification at 5-7 (same). In a single stroke, the answer to
that question can be achieved for each and every member of the Non-Acceptance Class or

Subclass, just as it was for Plaintiff Diaz in the Court’s ruling on her Motion for Partial Summary
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Judgment on that question.
3. Typicality
Plaintiffs Diaz, Wilbanks, and Olszynski are typical of the proposed Non-Acceptance Class
or Subclass, as Defendants admit these Plaintiffs were all paid less than $8.25 per hour, and each
alleges that she did not accept Defendants’ health benefits plans. See Defs. Ans. to Amend.
Compl. Y 14-17, 24, 27, 30, 33; Pls. Mot. for Class Certification at 11; Pls. Mot. for Class
Certification, Ex. 1 (Diaz Decl. {1 6, 8), Ex. 2 (Olszynski Dec. 9 6, 7), Ex. 3 (Wilbanks Decl. 7 7,
9). The claims of the Non-Acceptance Class or Subclass representatives, therefore, arise from the
same facts, events, and conduct that give rise to the claims of the its other members, and are based
on the same legal theories as the other members® claims. See Pls. Mot. for Class Certification at 11-
12 (discussing standards for typicality); Pls. Reply in Support of Mot. for Class Certification at 7
(same). Typicality is satisfied.
4. Adequacy
Plaintiffs Diaz, Wilbanks, and Olszynski are factually within the definition of the Non-
Acceptance Class or Subclass, as demonstrated above. Further, there are no conflicts among
themselves, the members of the proposed Non-Acceptance Class or Subclass, or their counsel.
Each has already demonstrated a willingness to pursue her claims on behalf of the Class, and
similarly to the proposed Non-Acceptance Class or Subclass. See Pls. Mot. for Class Certification,
Exs. 1-4. Nothing more is required of them to meet the adequacy requirements of Rule 23(a). See
Pls. Mot. for Class Certification at 12-13 (discussing standards for adequacy); Pls. Reply in Support
of Mot. for Class Certification at 8-11 (same); see generally Pls. Opp. to Defs. Mot. to Disqualify.
B. Rule 23(b)(3) Requirements
The proposed Non-Acceptance Class or Subclass and its representatives also meet all
necessary elements of N.R.C.P. 23(b)(3) for certification.
1. Predominance
Predominance is satisfied by the Non-Acceptance Class or Subclass, because when
considering only the question of Defendants’ liability based upon Non-Acceptance Class or

Subclass members’ declination of health benefits, its members “are sufficiently cohesive to warrant
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adjudication by representation” and “the relationship between the common and individual issues”
inherent in the Non-Acceptance Class or Subclass definition clearly argues that resolving
Defendants’ liability to this group in a common fashion overwhelms any individual issues that
might be suggested. Stearns v. Ticketmaster Corp., 655 F.3d 1013, 1019 (9th Cir. 2011). Because
the Court has already answered the question of whether merely offering health insurance is
sufficient to pay employees less than $8.25 per hour, the common question dominates and will
determine the outcome of the Non-Acceptance Class’s or Subclass’s claims in this action. The
predominance factor, per Rule 23(b)(3), is satisfied. See Pls. Mot. for Class Certification at 13-14
(discussing standards for predominance); Pls. Reply in Support of Mot. for Class Certification at
11-12 (same). -
2, Superiority

As with the revised, entire Class, which numbers more than 2,500 employees of
Defendants, the Non-Acceptance Class or Subclass, numbering at least 2,022 employees, presents a
straightforward argument for superiority. See Pls. Mot. for Class Certification at 14-15 (discussing
standards for superiority); Pls. Reply in Support of Mot. for Class Certification at 12-13 (same).
The small size of individual claims effectively precludes individual action. Local Joint Executive
Bd. of Culinary/Bartender Trust Fund v. Las Vegas Sands, Inc., 244 F.3d 1152 (Sth Cir. 2001).
Also, as with the revised Class, for minimum wage employees it is economically infeasible for
proposed Non-Acceptance Class or Subclass members to prosecute individual actions of their own
given the relatively small amount of damages at stake for each individual, and the alternative of the
group “filing hundreds of individual lawsuits that could involve duplicating discovery and costs
that exceed the extent of the proposed class members’ individual injuries.” Wolin v. Jaguar Land
Rover North America, LLC, 617 F.3d 1168, 1176 (9th Cir. 2010). The superiority of the class
action mechanism for resolving the claims of the Non-Acceptance Class or Subclass is manifest.
1. CONCLUSION

Based upon the foregoing, the requirements of Rules 23(a) and 23(b)(3) are satisfied for
both the proposed Class and the proposed Non-Acceptance Class or Subclass. Plaintiffs request that

the Court grant their Motion for Class Certification, certify the case as a class action using the
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revised definition proposed herein, and establish the 23(c)(4) Non-Acceptance Class or Subclass as
described herein. Plaintiffs request that all named Plaintiffs be appointed to serve as representatives
of that Class, and that Ms. Diaz, Ms. Wilbanks, and Ms. Olszynski be appointed as representatives
of the Non-Acceptance Class or Subclass, with their attorneys and firm designated as counsel for
all.

DATED this 16th day of July, 2015.

WOLF, RIFKIN, SHAPIRO,
SCHULMAN & RABKIN. LLP

By:  /s/ Bradley Schrager

DON SPRINGMEYER, ESQ.
Nevada State Bar No. 1021
BRADLEY SCHRAGER, ESQ.
Nevada State Bar No. 10217
DANIEL BRAVO, ESQ.

Nevada State Bar No. 13078

3556 E. Russell Road, Second Floor
Las Vegas, Nevada 89120
Attorneys for Plaintiffs
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CERTIFICATE OF SERVICE

I hereby certify that on this 16th day of July, 2015, a true and correct copy of
SUPPLEMENTAL BRIEF IN SUPPORT OF PLAINTIFFS’ MOTION FOR CLASS
CERTIFICATION PURSUANT TO N.R.C.P. 23 was served by electronically filing with the
Clerk of the Court using the Wiznet Electronic Service system and serving all parties with an

email-address on record, pursuant to Administrative Order 14-2 and Rule 9 of the N.E.F.C.R.

By: /s/ Dannielle Fresquez
Dannielle Fresquez, an Employee of
WOLF, RIFKIN, SHAPIRO, SCHULMAN &
RABKIN, LLP
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CASE NO. A701633 07/28/2015 10:04:50 PM

%;.M

CLERK OF THE COURT

DOCKET U

DEPT. 16

DISTRICT COURT
CLARK COUNTY, NEVADA
% % % %
PAULETTE DIAZ,
Plaintiff,
vs.
MDC RESTAURANTS LLC,

Defendant.

REPORTER'S TRANSCRIPT
OF
PLAINTIFFS' MOTION FOR CLASS CERTIFICATION PURSUANT TO
NRCP 23; AND DEFENDANTS' OPPOSITION TO PLAINTIFFS'!
MOTION FOR CLASS CERTIFICATION PURSUANT TO NRCP 23 AND
COUNTERMOTION TO CONTINUE HEARING ON ORDER SHORTENING
TIME

BEFORE THE HONORABLE JUDGE TIMOTHY C. WILLIAMS

DISTRICT COURT JUDGE

DATED THURSDAY, JULY 9, 2015

REPORTED BY: PEGGY ISOM, RMR, NV CCR $#541
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For the Plaintiff:

WOLF, RIFKIN, SHAPIRO, SCHULMAN & RABKIN,
BY: DON SPRINGMEYER, ESQ.

BY: BRADLEY SCHRAGER, ESQ.

BY: DANIEL BRAVO, ESQ.

3556 EAST RUSSELL ROAD

LAS VEGAS, NV 89120

(702) 341-5200

(702) 341-5300 Fax
DSPRINGMEYER@WRSLAWYERS.COM

LITTLER MENDELSON

BY: MONTGOMERY Y. PAEK, ESQ.
BY: KATHRYN BLAKEY, ESQ.
3960 HOWARD HUGHES PARKWAY
SUITE 300

LAS VEGAS, NV 89169

(702) 862-8800

(702) 862-8811 (Fax)
MPAEK@LITTLER.COM
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LAS VEGAS, NEVADA; THURSDAY, JULY 9, 2015
9:36 A.M.

P ROCEEUDTINGS

* * % % % % %

THE COURT: Diaz v MDC.

MR. PAEK: Good morning. Montgomery Paek of
Littler Mendelson for the defendant.

~MR. BLAKEY: Kathryn Blakey, Littler Mendelson
on behalf of the defendants.

MR. SCHRAGER: Good morning, your Honor.
Bradley Schrager for plaintiffs.

MR. SPRINGMEYER: Don Springmeyer for
plaintiff. Good morning.

MR. BRAVO: Daniel Bravo for plaintiffs. Good
morning.

THE COURT: All right. Good morning to
everyone. And this is plaintiffs' motion for class
certification pursuant to Rule 23.

MR. SCHRAGER: Thank you, your Honor.

THE COURT: 1Is that correct, sir?

MR. SCHRAGER: Yes, your Honor. By way of
introduction we find this to be among the range of
possible class certification decisions that would come

before you a fairly straightforward one, and we tried
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to demonstrate that in our pleadings that from A to B
is a fairly short trip.

So your Honor is familiar with the basic
allegations in the complaint. We've been here before
in front of you for a number of hearings. It has to do
with the payment of the minimum wage under the minimum
wage amendment.

Now we've asked for certification of a class
action of all current and former employees of
defendants and at all Nevada locations at any time
during the applicable period of limitation who were
compensated at less than the upper tier hourly minimum
wage set forth in the minimum wage amendment.

Now reading that now that sort of perfectly
captures in a lawyerly way exactly who we're trying to
focus the class upon. All those people that defendants
paid less than 8.25 going back four years from the,
from the filing of the complaint. I certainly, you
know, reading that now in thinking about a potential
notice to the class understand that there's maybe a
more simple way to put that as far as due process
concerns so that individuals will know very easily
whether they're in or out of the class and whether they
wish to opt out of the class and exercise those rights.

So we certainly wouldn't be opposed to putting
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in the actual amount, for example, so that someone can
look at it and say, hey, I wasn't paid 8.25. I must be
part of that. I think now that we have a statute of
limitations determination, it's -- we wouldn't object
to putting in the actual date --

THE COURT: I'm not really as concerned. I
mean, as far as statute of limitations are concerned, I
mean, there's a tolling provision when you file a class
action. I get that --

MR. SCHRAGER: Okay.

THE COURT: -- as far as putative class
members are concerned and its impact on the -- the
impact on the statute of limitations.

Here's my real concern, and it was addressed
by the defense in this matter:

One of the primary focuses I have to really
look at when it comes to class action litigation, and I
think it's really often overlooked, and it's probably
one of the most important components that is the class
definition, you know. And so the defense is taking a
position, they're saying, Look, Judge, No. 1 -- and, I
guess, this is going to their adequacy argument based
upon another motion that's currently pending.

One of the things I -- that always served me

very well when it comes to class action cases from a
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decision-making standpoint 1s this, and understand I
think I've only had two successful class action
certification in construction defect litigation which
is extremely difficult to do.

MR. SCHRAGER: Yes. It's a slightly different
situation.

THE COURT: It's a much more difficult
burden --

MR. SCHRAGER: Right.

THE COURT: -- because of Chapter 40 and
specifically what Chapter 40 relates to and the lack of
generalized proof and the like because of the, you
know, they're single family homes and homes are unigque
and so on and so, so it's very tough to class certify
those.

MR. SCHRAGER: Yeah.

THE COURT: However, I've done two, and they
both withstood scrutiny of our Nevada Supreme Court.

But one of them that settled. I can kind of
talk about it in certain respects. One of the big
concerns I had in the beginning was class definition.
I made them go back and work on it. Lo and behold,
they tweaked it some, and ultimately I certified it,
but when it certified, it withstood scrutiny of the

Nevada Supreme Court. Does everybody understand that?
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Because they sent it back to me and the case resolved.

So when I look at this definition, I think we
have to be really more specific. So like I said
before, the class members know specifically in looking
at this whether they meet the requirement or not.

Secondly, and this is the challenge it appears
to be from the defense, they're saying Look,
apparently -- and understand I have not delved into
this at all from a decision-make standpoint, but it's
their position, Look, I think this is probably the
bottom line, there's -- the current class member
doesn't meet the adequacy requirement. That's
basically what it is. You know.

And so I'm looking at it. And before we go
down this road, I think the most important component --
because I look at commonality, typicality, and all
those different componentg and in general terms I don't
see much of a problem. However, I do see a problem
with the class definition.

MR. SCHRAGER: Okay. Well, let me sort of
describe sort of how and why we're focusing on the
people described in our class definition, and then we
can talk about what, you know, in what ways we may
improve for the benefit of certification.

THE COURT: Because what I do, I just tell you
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this. I dqn‘t necessari;y get involved in crafting the
class definition.

MR. SHRAGER: Sure.

THE COURT: I just, you know, if you propose
one, and you want to amend it and be more specific, I
review 1t and say this is fine.

MR. SHRAGER: Right.

THE COURT: So I don't really get involved in
that.

MR. SHRAGER: Right.

THE COURT: If you understand what I'm trying
to say.

MR. SCHRAGER: Absolutely. Absolutely.

THE COURT: Because I don't -- Dbecause you

know what I think, everybody forgets when it comes to

class action litigation. Once I certify the class, the
role of the trial judge changes. Everyone forgets
that. It does. So it's still adversarial, but I have

to make sure that the class i1s being adequately
represented.

MR. SCHRAGER: Yeah.

THE COURT: Right.

MR. SCHRAGER: Absolutely.

THE COURT: When I approve it -- when we have

a pre -- I don't know if this case will ever settle,
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but even going through that process we have the first
level of the -- where we approve the preliminarily
approval of the settlement. We have a big hearing.
Everybody comegs in. Homeowners can come in and those
types of things. Maybe it gets tweaked. Then we have
the final approval hearing sometime later after the opt
out notices and all those things are submitted.

And so the trial judge takes a different role.

MR. SCHRAGER: Yeah.

THE COURT: Just --

MR. SCHRAGER: And, frankly, even if we were
to stipulate or to come up with a settlement class,
your Honor would still have to make the same --

THE COURT: Absolutely.

MR. SCHRAGER: -- requisite findings. And
they would have to withstand scrutiny and all those
things.

THE COURT: Yeah. 1In Re Kitec has been going
on for nine years. It's still ongoing.

MR. SCHRAGER: Well, we crafted the class
definition going after this particular circle.

THE COURT: Right.

MR. SCHRAGER: All those that were paid under
8.25 since four years prior to the filing of the

complaint which has been, what, May 30, 2010. The
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reason we did that is that the only reason, the only
way that defendants could pay anyone less than 8.25
during that period, is if they provided qualifying
health benefitg. That's indisputable. So that anyone
paid less than an upper tier necessarily would be part
of the class seeking to determine whether or not they
were provided qualifying benefits.

That's just sort of the basic gravamen of the
entire class.

THE COURT: But what about members -- what
about -- are there individuals that were paid 7.25 an
hour who also had health insurance benefits?

MR. SCHRAGER: Yes. Yes, there were.

THE COURT: So they wouldn't be part of the
class.

MR. SCHRAGER: They would, your Honor. Here's
the reason for that.

THE COURT: Why would they be part of the
class?

MR. SHRAGER: Because you can't just provide
any old thing and call it insurance. The thing you are
offering, whether you accepted it, whether you
enrolled, whether you declined it, whether you rejected
it, whether you were offered, whether you were

provided, the thing itself has to meet a certain
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standard.

Our allegations, and what we'll be showing to
this Court, is that the thing that was offered,
provided, accepted, rejected, enrolled in, not enrolled
in was junk. It doesn't meet any standard of what
health insurance is under the administrative
regulations, under state law for insurance, under
federal law. There is -- what we're saying basically
is the thing you're offering can in no c¢ircumstances
gualify you to pay less than 8.25. So that the entire
class which sort of they've -- they've told us that
they've paid 2500 people in those four and a half years
less than 8.25.

The gravamen of the complaint is you had no
right to pay them less than 8.25 under any
circumstances whether they took it or they didn't take
it, whether you didn't offer it to them and just paid
them 7.25, or whether you said -- you sat down with
them and went over it for three hours and talked about
it, if the thing itself doesn't gqualify, you can't pay
less than 8.25. There are standards to the insurance.
Right. It has to be health insurance which means it
has to meet group health insurance statutes in this
state.

All right. There are administrative
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regulations saying what group health insurance has to
do. If you don't do those things, then, your Honor,
the loophole that 1s opened is akin to something we
talked about a couple weeks ago. You can offer me any
old thing. You call it health benefits. And if I take
it, you get to pay me 7.25. That's not how the
constitution operates.

You can't offer any old thing. That's the
entire guestion facing the class. We're not even .
interesting at the moment, we're concerned about the
10 percent rule. There are two ways in which health
insurance has to qualify in order to pay someone less
than 8.25 currently in the state. It has to meet the
standards for health insurance, and it has to cost the
employee legs than 10 percent of their take home pay,
of their wage from the employer.

We're not really even contesting the
10 percent rule. The problem with their health
insurance is it's not health insurance.

And so that no matter whether someone accepted
it or didn't, the thing they had to be offered had to
gualify under applicable law, and theirs doesn't.
That's our allegation.

THE COURT: Okay. How does that fit in the

class definition?
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MR. SHRAGER: Well, you know, this class
definition points to anybody paid less than 8.25,
right.

Defendants only offered one plan at any one
time. None of theilr plans qualify. Therefore, every
single person who was offered or provided health
insurance and paid 7.25 has a claim against defendants.
I mean, I don't know how to be -- you know, how -- at
the risk of repeating myself, you can't simply offer
junk. And so --

THE COURT: I mean, I understand that. But
I'm sitting here. I mean, I understand that we have as
it relates to insurance and how it's regulated by the
states and how there's specific requirements for a plan
to even qualify as insurance. I get that.

MR. SCHRAGER: Sure.

THE COURT: But I'm looking at it from this
perspective: What does that -- what impact does that
have on the clasgss definition? Because in this case,
for example, I mean, you're telling me that there's
2500 potential -- the class could be as high as or as
large as 2500 members, right.

MR. SCHRAGER: Correct.

THE COURT: I get that. I mean, numerosity

under federal law 40 or more.
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MR. SCHRAGER: Right.

THE COURT: I mean, so what I'm trying to say
is this: I understand the application of Rule 23 (a)
and (b). I get that. To me it appears that the real
issue as far as this request is concerned, because I
can say right now, 2500 meets the numerosity
requirement.

MR. SCHRAGER: Sure.

THE COURT: You know, so, but I'm focusing on
this class definition. Shouldn't there be something in
here regarding gualified insurance plans? Or, I mean,
I don't know. I'm just thinking of potential issues
here from a class definition standpoint because that's
my big concern. Because if we have a class, I want to
make sure the class is adequately identified. That's
the real issue for me.

MR. SCHRAGER: Yeah.

THE COURT: BAnd then, if we have a class
that's very clear, then I don't have to worry about
Supreme Court gcrutiny because I feel fairly
comfortable or confident because there will be a writ
that the writ will withstand the challenge.

MR. SCHRAGER: Sure. Well, let me approach
that this way. The way in which it's written

identifies every person who would have a claim because
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they were paid lesgss than 8.25, right. It may not do so
perfectly artfully, but it does do that.

Anyone paid less than 8.25 must have been
provided health insurance. We claim in the complaint
they weren't provided qualifying health insurance.
Those are the allegations of the complaint that, you
know, much like a motion to dismiss at this particular
stage your Honor accepts more or less as true.

If your Honor is saying there are more artful
and more specific ways to say that, we can do that.
But the circle we've drawn necessarily includes

everyone they've underpald and everyone who would have

the exact same claim ag the named plaintiffs. That's
what covers typicality, for example. That's what
covers commonality. At one stroke the guestion of does

your health insurance qualify as insurance to pay
anyone less than 8.25 answers everybody's claim, all
four of the named plaintiffs and all 2500 of the
putative class members.

So is there a way to write the class
definition to discuss qualifying health insurance? We
certainly can do that. I don't know that it's
necessary given the fact that it's inherent in the
actual definition.

Now there are also ways --
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THE COURT: But don't -- but one thing -- I
mean, how much discovery has been done on this specific
issue to date?

MR. SCHRAGER: The specific issue of being...

THE COURT: Qualified health insurance.

MR. SCHRAGER: We have all the plans. We've
analyzed them. You know, at this point we've been
doing class discovery. We have admissions from them
that they at least offered year by year, the gsame plan
to everybody in the class.

There was no one who would be in the class who
was offered something different. They were all offered
the same thing. All right. If I paid you -- or if
they paid you less than 8.25, they offered you plan X.
If plan X fails, they owe you a dollar an hour. So we
have --

THE COURT: But don't we -- but we don't know
for sure, do we, whether there are some employees that
were pald less than the 8.25 who were given a
"gqualified plan". We don't know that with absolute
certainty, do we?

MR. SCHRAGER: There are no -- the way to
frame that is there are no employees who were paid less
than 8.25 who were offered some other plan than the

plans they've given us, and the plans they've given us
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do not gqualify.

THE COURT: Well, see, I mean, here's the
thing, and this is kind of how I'm looking at it.
That's why I'm wondering whether or not there should be
some language regarding a qualified insurance plan in
the class definition because, I mean, ultimately, I'm
going to have to make, I would think, a determination
as a matter of law as to whether or not these plans
qualify.

MR. SCHRAGER: Absolutely.

MR. SPRINGMEYER: Right.

THE COURT: So it seems to me then if that's a
condition to being a class member, that has to be in
the class definition some way some how. Because
regardless of -- say hypothetically, there's gix plans
that were given over a certain time period or offered,
right. And I've reviewed all six plans, and say
potentially, I might decide five don't qualify, one
does. So if we have qualifications regarding the
insurance in the class definition, it wouldn't have to
be changed as far as who --

MR. SCHRAGER: Understood.

THE COURT: You see what I'm saying?

MR. SCHRAGER: I do. I do. And you know, one

of the things we could talk about here is that under
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Rule 23 (c) (4) the Court has the authority, either on
motion of the parties or sua sponte, to create
subclasgses.

THE COURT: Yeah, I've done that.

MR. SCHRAGER: That may, in fact, speak to

some of the issues you're talking about. In fact --

THE CQURT: But, see, what I'm saying 1is this:

I don't even know -- I mean, when I look at it from
this perspective I don't know if a subclass 1is
absolutely necessary in this regard: If we have the
gualification language in the class definition it
doesn't matter whether you have plan type A, plan type
B, plan type C, if the Court makes a decision as a
matter of law the plan doeg qualify then you're part o
the class.

MR. SCHRAGER: Yeah.

THE COURT: Right.

MR. SHRAGER: No. I think that's right. T

think that's right.

THE COURT: 2Am I -- I even think the defense
even agrees with that. Because what you don't want to
do i1s if this case goes up, I think -- I can tell vyou

this, every time I look at a motion for class
certification, the first thing I look at is class

definition and how specifically and narrowly drawn.

f
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Because that gives -- I think the more specific the
class definition is I think the better it is because
there's no ambiguity there. There really isn't.

MR. SCHRAGER: No. I think that's well taken,
your Honor.

THE COURT: Yeah.

MR. SCHRAGER: Now, would you like to at this
point go through the other factors? Or...

THE CQURT: Yeah, we can.

MR. SCHRAGER: Okay.

THE COURT: Numerosity.

MR. SCHRAGER: Well, we talked about that.
Commonality I think inheres in what we're talking about
even 1f the class definition at the moment doesn't meet

your Honor's peculiar satisfaction is that there's

still going to be one guestion: Could you pay anyone
less than 8.25, right. That's -- all we need, frankly,
is one question that is common to the class. There's

the guestion.
You paid all these people less than 8.25.
Could you do it? Were you qualified to do so. So I
think we've met -- that 1s answered in one stroke, and
I think it easily meets the commonality requirement.
As far as typicality goes, plaintiffs' claims

need only be reasonably coextensive with those of the
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class. In fact they were identical in this instance
with those of the class. You can pluck any one of
those 2500 people who were paid less than 8.25, put
them in the named plaintiffs' position, and the
guestion would be exact -- the claim would be exactly
the same. You didn't have the right to pay me less
than 8.25 per hour.

So let's talk about adequacy because your
Honor raised that earlier. They have -- you know, they.
have filed, you know, not only in their opposition did
they speak at length regarding adequacy, they filed a
250-page extrapolation of that particular argument that
your Honor will review later this month.

I mean, as I understand it, adequacy is a very
simple analysis.

THE COURT: It is.

MR. SCHRAGER: Right. 1Is there a conflict
between the named plaintiff and the class memberg? 1Is
there a conflict between the named plaintiff and his or
her attorneys?

THE COURT: And if there is that can be --

MR. SCHRAGER: Dealt with.

THE COURT: Yeah -- dealt with and remedied.

MR. SCHRAGER: Yeah.

THE COURT: I mean, that's not a real big --
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MR. SCHRAGER: Right.

THE COURT: -- 1issue. I mean, it's not
uncommon in class action lawsuits from time to time to
substitute in a new class representative.

MR. SCHRAGER: Sure.

THE COURT: That's not --

MR. SCHRAGER: Yeah.

THE COURT: Yeah.

MR. SHRAGER: If it even becomes necessary.

THE COURT: If it becomes necesgsary, it
happens.

MR. SCHRAGER: I mean, these plaintiffg have
shown their willingness to exercise their duties on
behalf of the class. They have answered discovery

timely. They didn't have to get dragged in front of

the discovery commissioner on motions to compel. They
sat for depogitions. They've been in contact with
their counsel. And, I mean, they are -- they have met

what the rule requires absolutely.

So I think that the four aspects of 23(a) are

met here. Of course, under 23(b) (3) we have to move on
to predominance and superiority. Now predominance, is
does -- does the common question that plaintiffs and

your Honor identify, does it basically swallow the

whole? 1Igs 1t the guestion? Does it drown out all
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those individualized inquiries that could possibly
theoretically be made?

Once again, I will go back to what we said
under commonality which is the predominant question is
could you pay me lesg than 8.25? There are no other
functional questiong that need be answered with one
stroke to answer the entirety of the sguit. So I think
that the predominance factor is met.

As far as superiority, I can go back to we can
pluck any one of the 2500, put them in the named
plaintiffs' situation, and have the same case.

THE COURT: I mean --

MR. SCHRAGER: We have 2500 times.

THE COURT: I mean, from a superiority
standpoint, assuming I determine there's a common
guestions of law or fact, there's adequacy and
typicality of the claims and the like, clearly handling
a case like this in a class action manner would be
superior to 2500 joinder claims filed in district court
in the state of Nevada.

MR. SCHRAGER: That seems clear, your Honor.

THE COURT: Yeah, I understand.

MR. SCHRAGER: S0 I -- apart from the class
definition issue, 1t seems to me that the elements of

Rule 23 have been satisfied by plaintiffs.




09:58:07

09:58:20

09:58:31

09:58:52

09:59:15

09:59:30

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

23

I do want to talk for one second about the
impact of your Honor's ruling of last week regarding
provide versus offer because it's something you raised
earlier on and it's something we've been thinking about
ag well.

Now when we had to move for class
certification because ocur deadline has arrived, we had
not yet received the benefit of your Honor's thinking
regarding the provide versus offer issue. Now we do.
We know that unambiguously the requirement is to
provide not merely to offer.

To us, that now argues for the potentiality of
a subclass creation because in documents given to us by
the defendants, out of the 2500 more than 80 percent of
them were merely offered, not provided. So it seems to
us that a subclass of the 2500 whole that would take in
that 80 percent that were not provided health insurance
at all, according to your Honor's ruling last week, is
not just legitimate, it's actually necessary for the
efficient and guick resolution of the actions.

So, you know, your Honor has the ability to do
that sua sponte. We are happy to brief it, especially
as part of a -- 1f your Honor should order this -- a
renewed motion for class certification. We would -- we

would include that because we now have the benefits of
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your Honor's ruling, and we would be asking for a
subclass of the whole.

The 2500 would still be the whole. The
80 percent of that which we'll identify for the Court
would be a subclass who, frankly based on your Honor's
ruling of last week, are more or less assumed to be
entitled to recompense.

So, I mean, if your Honor has any questions
about that, we can do that any way your Honor weuld
like. We are happy to do that as part of a motion
later on or for the court to consider it on its own.

THE COURT: I understand, sir.

MR. SCHRAGER: Okay. Thank you.

MR. PAEK: Good morning, your Honor.

THE COURT: Good morning, sir.

MR. PAEK: As a preliminary matter, what
counsel just said about moving for certification 1s not
entirely accurate. Certification deadline in this case
actually has not even passed yet. It's July 28th
according to the last extended discovery order we
stipulated to.

So there was no pressure or anything like, of
that sort for them to move for a certification at the
stage they did other than their own strategical

decision to do that.
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As the Court has already hit on under the US
Supreme Court case of walMart versus Dukes, the Court
must conduct a rigorous analysis as to these factors
for certification and make sure that all of them have
been met.

And it's plaintiffs' motion, so it's their
burden to show by a preponderance of the evidence that
all those factors have been met. And plaintiff can't
do that under any of these factors. And what the Court
has already hit on, the first key issue I'll address is
the adequacy because the court already noted that to
begin with. But as the Court noted, there is a
plaintiff -- of the four named plaintiffs, there is a
plaintiff Charity Fitzlaff who actually enrolled in the
health insurance that was offered by defendants.

Just through that act alone, that takes her
out of the class definition that has been proposed by
plaintiffs which is for all employees who were paid
under 8.25. Now the arguments that plaintiffs' counsel
has just made about gqualified health insurance and that
all the plans didn't qualify, well, that hasn't been
briefed in front of this Court, your Honor. It has
been briefed in other cases that involve the minimum
wage action, but this Court has not issued a ruling on

that as a matter of law. And that is a threshold issue
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here. So it would make sense that that issue needs to
be decided first as to whether or not -- as to what
gualified health insurance is under the minimum wage
amendment so that we can determine who is or is not in
that class.

So as far as defendants go, we agree that the
definition as it 1is stands right now can't even beat
that one requirement and fails because of that one
named plaintiff that's already in that class.

THE COURT: Well, I don't know the one named
claimant will cause the failure of all -- I should say
the one named class representative, just because one
class representative fails doesn't mean the class fails
ag a whole. And I don't think there's any case law

that stands for that. What you do is you peel them

off.

MR. PAEK: I understand that, your Honor.
There's been -- no, there's been no discovery done as
to -- there's been no offering in their motion as to

the numbers of enrolled parties versus non-enrolled
parties. If that's what's -- 1f that's what we're
going to do, then there still has to be a determination
to what qualified health insurance is for them to
argue, well, none of our plans qualify. That hasn't

been determined.
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THE COURT: But, sir, I'm not disagreeing with
you on that. Here's the thing when it comes to -- and
class action is different from other forms of
litigation. You can start out with your initial
complaint, and you can have a very much carefully
crafted class definition, right. And the class
definition is really straight to the point, it's
narrowly construed and so on.

And you know what, discovery can determine
whether 5,000 people meet that class or 500,000 people
meet that class based upon what is ferreted out during

discovery. All the plaintiff has to establish is

essentially this: That the numerosity standard is met
when it comes to the number of class members. That's
all. And so it's not -- you don't have -- you don't

have to have discovery on what a gualified plan is in
order for the class definition to make a statement
that, you know what, that the class includes thosge that
were offered a plan that did not meet the
gualifications as mandated by the State of Nevada
Insurance Commission. Something like that. I'm Jjust
making it up, you know, as I go along. But 1f that's
in there, then you go through discovery.

I might make a decision where three meet the

requirement, two don't. Then that will knock the class
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down, hypothetically, from 2500 to 1700 depending on
how the numbers play. So what I'm saying is: You
don't do -- the class definition does not impact what
my ultimate findings of fact and conclusions of law
will be based upon the definition of a gualified plan.
I could make a determination that all five are
qualified, right. TIf there's five plans, and then
there's no class. I don't know. You know.

MR. PAEK: And --

THE COURT: Where the class is not -- you
know, so that to me is not necessarily critical at this
level because it's been asserting there's 2500 class
members out there.

So what I want to do is this, I mean, because
understand, the Court is given fairly broad discretion
if the facts and circumstances change after class
definition -- I mean, after class certification is
granted, the Court can do things, motions can be
brought, "de-certify, Judge". It happens from time to
time.

SO I'm just telling you -- because what you
want to do is this: You want to get the class
certificate -- the class certification issues out of
the way so discovery can continue. You don't want to

do all the discovery and then have the class certified
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at the end. That's just not how it's done. 1It's done
early on in the litigation. I just want to tell you
that. And so you've challenged the class definition.

I understand that, and I see there's some issues there.

MR. PAEK: Thank you, your Honor.

THE COURT: I do.

MR. PAEK: And on that point, we understand
the Court's position.

THE CQURT: I don't have a position. I never
have a position.

MR. PAEK: We understand.

THE COURT: Lawyers say that. I never have a

position. I just point issues out, right. That's all
I'm doing. I never have a position. I'm not an
advocate. Trust me. I just see issues that jump out
at me.

MR. PAEK: Well, your Honor, this issue of

gqualified health insurance, it hasn't been briefed

before the Court. It was brought up for the first time

in their reply and not in their underlying motion, the
theory that none of the plans were in compliance.

THE COURT: I'm not making a decision on that
today.

MR. PAEK: So --

THE COURT: 8o you feel very comfortable about
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ﬁhat.

MR. PAEK: Well, without that component, your
Honor, their class definition doesn't work. And I
would like to go since counsel did go through the other
factors.

THE COURT: Yeah, go ahead.

MR. PAEK: I would like to go through the
other factors as well.

As stated in our briefs ascertainability is a
threshold issue before weighing the Rule 23
requirements. And the problem here goes back to the
fact that plaintiffs' class definition right now as it
stands 1s too speculative because it would include
unharmed persons.

A class definition that includes all persons
paid under 8.25 does not take into account the
employer's right to properly pay persons the lower tier
rate under the minimum wage amendment or the MWA should
gualified health insurance have been enrolled in by
some of the plaintiffs as we have in our case.

In relation to what counsel touched on about
the recent ruling in provide versus offer, that order
just came out less than a week ago, and we're still
digesting that. 1In fact, we are setting up a call

later today regarding the order in that with counsel.
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But we understand that this Court found that provide
does not mean offer, that it means an employee must
enroll or accept the health insurance and, you know,
that position was, of course, articulated by plaintiff
in thelr underlying motion in that case.

But that being said, it comes back to the
second component which they brought up in their reply
that what 1s gualified health insurance under the
minimum wage claim. What is under the sgsuppoerting labor
commission regulations under NAC608? Those igsues have
to be built in because it's not really a defense
portion of the MWA. What it really is, is it's part of
their claim because you can pay a lower tier under the
MWA 1f you have qualified health insurance. That's
what the minimum wage amendment says. So it doesn't
even get to the individualized defenses stage.

THE COURT: Well, here's my question for you:
I mean, who would determine whether or not health
insurance is qualified? Would it be based upon
insurance regulations? You know, I mean, I don't know
if the Department of Labor --

MR. PAEK: We --

THE COURT: -- would make that ultimate
determination because they're not -- I would think from

a delegation of authority as to what qualifies as
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insurance in the state of Nevada, that would come under
the insurance commissioner.

MR. PAEK: Well --

THE COURT: And the insurance commission
regulation. I would think. I'm not saying -- I'm not
accepting that 100 percent but common sense dictates
that. That's where it comes from. Because whether
it's auto insurance, health insurance, property and
casualty insurance, and all the insurances typically
that comes under the penumbra of the insurance
commissioner, right, and their regulations. And they
regulate that in their statutes out there for health
insurance, right.

MR. PAEK: And we haven't fully delved into
that issue, your Honor.

THE COURT: That's what my gut tells me.

MR. PAEK: And --

THE COURT: I just want to tell you that.

MR. PAEK: And I understand what you're
saying. It's something that would have to be briefed I
would say.

THE COURT: Yeah.

MR. PAEK: It would have to be briefed, and we
would have to look at our respective positions as to

whether or not, for example, the insurance commissioner
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or the labor commissioner és to whether or not those

regulations have any impact as to how that should be

interpreted.

THE COURT:

Right. But I don't think the

labor commissioner has been delegated any sort of

statutory grant of authority from the Nevada

legislature and the
executive branches,

procesgs,. the powers

insurance.
MR. PAEK:
THE COURT:
case.
MR. PAEK:
THE COURT:

would be surprised.

MR. PAEK:

government, and the governor, the
I guess the entire legislative

to determine qualifications of

Well --

I would be shocked if that is the

It is --

However, my mind is open, but I

Well, this is where we get into an

interesting area which we have not briefed before this

Court but the minimum wage amendment has a portion

which has the appointee of the governor publish the

bulletins which adjust the rates, and that's been

delegated to the labor commissioner of Nevada. And

because of that the Labor Commissioner of Nevada has

promulgated regulations under NAC608 regarding how the

minimum wage amendment is supposed to function asg far
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as the offers of insurance go, as far as keeping track
of declination forms, for example. And as to this
issue, it also goes into the definition of what
gqualifying health insurance is under the minimum wage
amendment.

Actually ironically, the term that they use
gqualifying health insurance doesn't come from the
minimum wage amendment. It actually comes from the
labor commissioner's regulations under NAC608. And
under those regulations there is a set of standards
that health insurance qualifies if it meets certain
requirements such as being complying with the IRC,
internal Revenue Code or the Taft-Hartley Act for
example.

And like I said, your Honor, I mean, I'm sure
that issue 1is going to be briefed before this Court.

THE COURT: It will.

MR. PAEK: And it's a threshold issue.

As far as commonality goes, your Honor --

THE COURT: Common questions of law or fact.

MR. PAEK: Yes. Even without -- even with
what plaintiffs' counsel is saying about the provide
means enroll definition, as pointed out in our briefs,
there are problems here because the plaintiffs have

individualized facts which are very important that go
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to their individualized -- that goes to defendants’
individualized defenses regarding those plaintiffs.

Ags pointed out in our briefs, all the
plaintiffs had differing hours, differing pay rates.
Some plaintiffs, two of them, reported all their tips
but one plaintiff Olszynski, she only reported
20 percent. Another plaintiff wilbanks reported none.
And the reason why this is important, your Honor, 1is
that the amount of tips also range from as low as $252
a week to $500 a week.

THE COURT: Why does that matter?

MR. PAEK: Under the labor commissioner's
regulations of NAC608.104 that sets out what a
gualifying plan is under the minimum wage. And under
that regulation it allows tips to be included to
determine the 10 percent, whether you meet the

10 percent threshold of gross income as to a gqualifying

plan. So that's why that matters, your Honor.

It matters because it's -- on one hand, it's
can we get at accurate gauge of who qualifies -- who
had enough -- whose plan was low enough to meet the

gqualifying income and --
THE COURT: See, but I -- and maybe I'm wrong
on this, but I would think a gualified plan, insurance

plan would be real insurance coverage. Am I missing
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something?

MR. PAEK: But there's no -- your Honor,
that's no what the minimum wage amendment says.

THE COURT: I understand.

MR. PAEK: The minimum wage amendment just
says health. And, your Honor, what the plans that were
offered were health insurance plans. There's no --
there's no statement that it does not comply. And we
haven't briefed this issue, your Honor. This goes back
to qualified health insurance. But as to what exactly
health insurance is under the minimum wage amendment --

THE COURT: I'll give you an example. I mean,
if you look at the Affordable Care Act, there was a lot
of insurance being offered that wasn't real insurance.

MR. PAEK: But, your Honor --

THE COURT: Right. And so what happened was
as a result of the Affordable Care Act, the government
said, Look, those types of "plans" can no longer be
offered because they're not really insurance. And so,
I guess, at the end of the day what I'm going to have
to look at, and this is all questions I'll have to
answer, I'm just telling everybody this whether the
types of plans offered meet the statutory definition of
health insurance on some level. That's what I'm going

to have to decide.
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MR. PAEK: And the Affordable Care Act, your
Honor, is a separate issue from the minimum wage
amendment .

THE COURT: I just use that as an example,
sir. That's all. I just -- that's my analogy. But I
think at the end of the day I'm going to have to decide
because there's -- I mean, historically, there's been a
lot of plans that have been offered, it's not going to
have an impact on any ultimate decision, but that were-
purported to be insurance plans which aren't.

You know, and I don't know what the plans are
in this case. And I'll look at them. 2And I'll have to
make a determination as to whether they meet the
definition of insurance in the state of Nevada. I
don't know. I'm going to give you a chance to brief
that. That's what I'm thinking about.

I'm just going to tee it up and tell you what
I'm thinking about.

MR. PAEK: And we're fine with briefing that
igssues, your Honor.

THE COURT: Yeah.

MR. PAEK: I mean, and that is an important
issue. We wholeheartedly agree --

THE COURT: Right.

MR. PAEK: -- that that's an issue that needs
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to come before this Court.

THE COURT: And it's not before me now. I'm
not going to decide it right now.

MR. PAEK: And it's not, your Honor.

So getting back to the commonality aspect of
this, even under provide means enrolled definition,
there are individual inquiries as to whether it is
plausible or impossible to defendants to actually
enroll some of these plaintiffs into their plans.
Because as we found out in depositions, many of these
plaintiffs made independent choices to enroll for their
own personal reasons that range from having existing
health coverage such as with plaintiffs Diaz and

Wilbanks, or a better choice through Medicaid as with

plaintiff Olszynski. And then there's even an --
THE COURT: But even under those circumstances
then, I mean, it's my -- and my ruling would stand for

the proposition that, okay, if they weren't enrolled,
then they should have been paid 8.25 a hour.

MR. PAEK: Well, your Honor, I mean, that gets
to the issue of whether or not we could enroll them.
And, for example, there is -- there i1s a plaintiff.
There's a plaintiff Fitzlaff who alleges in her
deposition contrary to the company's policy that she

was dissuaded from enrcolling by a manager.
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THE COURT: That's a problem.

MR. PAEK: We'd have to loock at that too.
That's a -- I mean, that could go to: Was that manager
acting in their course and scope. Was that what the
policy was? I mean, that creates all sorts of issues
just on that one issue alone.

THE COURT: But, see, if I follow that
argument, sir, and trust me, there would never be a
class certification. I mean, 1f you look at the cases
involving torts, I mean, every one of those casesg, the
asbestos cases some people, I mean, all -- they have
cancer. They have so many different damages. And that
in and of itself was not sufficient to preclude class
certification.

You look at the In Re Kitec case I certified
that's still ongoing for nine years that we're in the
claims administration process right now that involved
27,000 homes in Clark County.

Every home had a different square footage.
There were different numbers of fittings that were in
all the different homes. And we had subclasses. There
were actually maybe 20 different plumbing companies
involved.

And so from a commonality standpoint, there

were still common gquestionsgs of law or fact. And you
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don't have to be identical when it comes to proof as
far as that is concerned. So the fact that there might
be a component where its alleged that one of the
employees dissuaded one of the class reps from getting
health insurance or whatever, okay, that, be that as it
may, my ruling stands for the proposition one of two
things happens: If you enroll them in insurance, then
you can pay 7.25 an hour. If you don't enroll them in
insurance, they get paid 8.25 an hour. And that's the
whole -- at the end of the day, regardless of all the
different reasons, based upon my decision, enrolled
means enrolled. You know, not -- you know, I mean,
provide means provide, you know. That's what it stands
for.

And so that's how -- that's how I look at this
case. You know, there could be a lot of different
reasons out there factually, but at the end of the day
there's a constitutional mandate as it relates to the
minimum wage. Either you provide them health
insurance. They need to pay them 7.25 an hour. If for
whatever reason you don't provide them health
insurance, they get pay 8.25 an hour. There could be a
lot of different reasons why, but that's the case.
That's how I look at that based upon my ruling. And I

realize the Supreme Court will have to deal with that.
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But that's kind of how I see it. And so I'm not as
concerned about the commonality issues. I do
understand your concern as to adequacy. I get that.

And we'll talk about that. And you have the floor on
that.

MR. PAEK: Yeah. Yes, your Honor. And I
understand what you're saying about commonality.

THE COURT: Because that's broad.

MR. PAEK: That goes to typicality alsoc. And
I would just point out that even as to typicality, the
same, and all these -- obviously, as the Court has
already pointed out, all of these requirements sort of
flow into each other, but the plaintiff Fitzlaff's
enrollment in insurance, the same problem that we have
with the c¢lass definition is the same problem we have
with typicality in that, you know, she doesn't have a
claim that's typical of the other c¢lass members. Or
she's not even in the class for that matter.

As far as the adequacy goes, your Honor, this
is a threshold issue. And this has been more
thoroughly briefed in the motion for disqualification
that will be heard by this Court at the certification
deadline -- the current certification deadline of
June 28 -- or July 28. But I can briefly go through

and summarize how that affects the adequacy here. And
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we've already kind of touched upon it, but Fitzlaff is
the one who actually enrolled in the insurance.

But other than that, that's also -- there's
also some problems here under the Ceegan case that
we've cited for class plaintiffs who have no
credibility. Or and also the Robinson case which goes
to the knowledge of their claims or position adverse to
the putative class.

And Jjust briefly, your Honor, you know,
plaintiffs in their reply at page 11 footnote three,
they have -- what they've done is even during the same
day as the first depositions went off on May 19th. And
that same day plaintiffs had, unbeknownst to us, also
filled out declarations which now plaintiffs proffer in
support of their motion for certification. But in that
briefing, in that footnote plaintiffs argue that the
plaintiffs in the class know that 8.25 is the upper
tier, that they had an understanding that wages were
tied to purported offers of insurance, and that they
uniformly found the insurance offer wanting as to the
healthcare. And that 1s absolutely not what panned out
at the depositions, your Honor.

For example, with plaintiff Diaz, as cited to
in the depo transcript in our brief, she had no

understanding of what qualifying health insurance was.




10:22:36

10:22:42

10:22:56

10:23:11

10:23:31

10:23:43

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

43

And she in fact --

THE COURT: But tell me this, though --

MR. PAEK: She --

THE COURT: -- how many members of the general
public know what uninsured motorists coverage 1is.

MR. PAEK: And I understand the --

THE COURT: So what I'm trying to say is this:
Specifically as 1t relates to their individualized
specific knowledge as to insurance and what insurance
is, the general public has no clue.

MR. PAEK: Well, that --

THE COURT: They don't. And I don't expect a
minimum wage type employee to have an understanding as
to what is health insurance. I mean, most people don't
realize that now we don't have preexisting conditions
which is a huge issue. And they want to get rid of the
Affordable Care Act. And you got -- you have
essentially no longer preexisting conditions, you know.
And so people don't know and understand insurance.

They Jjust don't. They just assume that it's there when
they need it. And sometimes they go to get it, and
they file their claims, and they find out they don't
have necessarily what they anticipated they thought
they had. And that's what happens.

MR. PAEK: Well --
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THE COURT: So I'm not concerned about what
they knew. I'm concerned about whether or not the
plans were qualified or not.

MR. PAEK: Well, what I was getting at, your
Honor, is with --

THE COURT: Because isn't --

MR. PAEK: That --

THE COURT: Go ahead. Go ahead.

MR. PAEK: That that lack ¢f understanding is
also coupled with just an incorrect understanding. For
example, plaintiff -- so plaintiff Diaz's failure to
understand what gualifying health insurance combined
with thinking that her claims are for off-the-clock
work which aren't even pled factually or legally in the
case.

THE COURT: Okay. But she doesn't get that.
I mean, really.

MR. PAEK: I mean, that's -- that's -- she's
contradicting what her own claims are in her complaint
is what she's doing. This 1s where it gets
highlighted, your Honor, because plaintiff Wilbanks,
what -- why that is important, plaintiff Wilbanks when
she was being deposed, she thought she was being
deposed for a different case that she's in with

plaintiff's counsel which is the Watson case, which is
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Watson versus Mancha. And she testified as to
off-the-clock work in this case. And that's where the
problem arises is it has no bearing. Off-the-clock
work has no bearing in a minimum wage case and vice
versa. So she can't be a plaintiff or a class
representative in this case when she really thinks
gshe's in the Watson case, and that's all she's
testifying to in the deposition. That creates a
problem.

THE COURT: Here's my question.

MR. PAEK: That's --

THE COURT: Why can't she be the class
representative 1f factually she meets the class
definition requirement?

MR. PAEK: Because she doesn't have an

understanding of what she's there for. She brought
claims based off of -- they pled facts in their
complaint based off of her knowledge. When we asked

her on her basic knowledge as to that, as to what her
claims were, she couldn't articulate anything except
for claims from another case. And that's a problem.
Then she should be a class represgsentative in that case,
not in this case.

THE COURT: So are there any -- are there any

factual issues as to whether or not she meets the class
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definition if one is formulated in this case that she
was not provided health insurance and paid 7.25 a hour?

MR. PAEK: Well, as we've -- as we've said,
the class definition as it stands right now includes
other unharmed persons, so it doesn't work on its face.

THE COURT: Becauge at the end of the day --

MR. PAEK: I mean, that's --

THE COURT: -- you have to understand --

MR. PAEK: Here's the class definition.

THE COURT: I'll tell you this, sir. I took
thousands of depositions, and you can control how the
deposition goes by the guestions you ask. And so I'm
wondering were there specific questions asked of her:

Ma'am, how much were I paid? 7.25 a hour,
right. And ves.

Were you given health insurance?

That's the qguestion.

MR. PAEK: Well, that's actually that -- the
offer of health insurance, your Honor --

THE COURT: Well, were you provided health
insurance.

MR. PAEK: Well, that's -- and, your Honor,
these briefings were based off of the igssue of offer,
so now that it's --

THE COURT: 8o, factually, it would seem like




10:26:45

10:26:57

10:27:08

10:27:21

10:27:33

10:27:50

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

47

to me that would be the line of questioning that you
would need to find out if she met the class definition
or somewhere in the parameters of the class definition.

MR. PAEK: Because their proposed complaint,
your Honor, their initial complaint before the ruling
on provide means enroll was based off of offering of
health insurance i1s what -- they used offering as a
synonym of provide in their complaint.

THE COURT: But you're telling me that those
specific -- because if I was taking the deposition
knowing the direction the case is going, I could think
of questions I would ask to try to cover everything
regarding, okay, how much were you being paid? Were
you offered health insurance? Were you provided health
insurance? And the like. I mean, it's -- that's
pretty straightforward stuff.

I mean, technically, you look at her
deposition. I would think it wouldn't take more than a
half an hour as to the facts of this case.

MR. PAEK: Well, your Honor, the problem is in
this case 1s that their legal theories and their
definitions have become a moving target because what
started off in their complaint as one legal theory of
why we're liable which was because we didn't offer

health insurance has morphed into we're liable because
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we didn't enroll people in health insurance. And that
was a big change. And there's been changes all along
with their other briefings, and what they're bringing
up now with qualified health insurance. That's another
igsue. But --

THE COURT: Well, I think that probably became
an issue as a result of discovery in this case.

Because I would think that the question would be this:
What insurance was offered?

And then they looked at the policies and they
said Look, well, we don't think this is health
insurance that meets the requirements of health
insurance as it relates to the state of Nevada.

Now, that's -- I don't know anything about
what happened in discovery, but I was involved in a lot
of discovery, and I would anticipate that's what
happened.

Is that what happened?

MR. SPRINGMEYER: Yes, your Honor.

MR. SCHRAGER: Well --

MR. SPRINGMEYER: Plus, it's 1in the complaint.

MR. SCHRAGER: I mean --

MR. SPRINGMEYER: They did provide --

MR. SCHRAGER: I will read you from the

complaint momentarily.
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THE COURT: All right.

MR. SCHRAGER: It won't matter, your Honor.

MR. PAEK: Your Honor, the distinction that
they're making that has come about in their motion
practice after the fact is different than what -- how
they initially plead the complaint. Because in their
complaint they didn't say it didn't matter because no
one -- because all that matters was whether or not you
enrolled people. That 1s no where in the complaint.
mean.

THE COURT: I understand.

MR. SCHRAGER: You can go ahead.

MR. PAEK: And i1t's anonymous with offer and
provide, Bradley, isn't it, throughout your complaint.

So getting back to the other plaintiffs, your
Honor. For example, and this goes to the core of the
minimum wage amendment. Olszynski, plaintiff
Olszynski, she had no understanding of the two-tier
minimum wage. And here's the problem with that
understanding, your Honor. She thought that the only
minimum wage rate out there was 8.25 an hour.

In fact, she said that at no time can an
employer pay less than 8.25 an hour. So she actuailly
testified contradictory to what her own claims are,

that there's a two-tiler minimum wage system that you
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have to pay 8.25 if you're not offering health
insurance and 7.25 if you are offering health
insurance.

In fact, she even testified --

THE COURT: So how --

MR. PAEK: In fact, she even testified --

THE COURT: How is that a defense, though? I
mean, really. Just because, you know, hypothetically
you have a malpractice plaintiff doesn't understand
what the standard of care might be for an orthopedic
spine surgeon. That doesn't mean their claim is not
viable if they have an expert that will opine on the
standard of care.

MR. PAEK: Well, she also testified that she
was being offered legitimate health insurance. So how
is it that she couldn't be paid the lower tier rate 1if
she, in her own words, the health insurance was
legitimate.

And we've already hit on plaintiff Fitzlaff
who already enrolled in the health insurance which, you
know, contradicts even their position now would the
provide means offer.

So that being gaid, your Honor, I mean,
adequacy 1is a big problem. The class definition is a

big problem. Under its rigorous -- under the rigorous
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standard and the analygis of each one of those factors
they don't meet it. And the declarations that they've
proffered in here, they don't stand for what they say
they stand for. They're the definitions is what these
plaintiffs actually testified to as to their knowledge
and their understanding.

THE COURT: I understand, sir.

MR. PAEK: And, you know, I'll be happy to
address any points that the Court would like me to
address beyond that or anything else that plaintiffs
might bring up.

THE COURT: Thank you, sir.

Counsel.

MR. SCHRAGER: I will be exceptionally brief,
and just hit a few things. Number one, I did want to
read from the amended complaint filed June 5, 2014,
which 1s now 13 months ago.

Defendants -- this is the first claim for
relief. Defendants paid and have paid plaintiffs and
memberg of the class at a reduced minimum wage level

pursuant to the Nevada constitution without providing

7

gualified health insurance benefits as required by that

provision. Can't be any clearer than that. Pled
exactly what we meant.

Pardon me.
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Now, as to Ms. Fitzlaff --

THE COURT: Maybe that should be kind of
inserted into the class definition at some point.

MR. SCHRAGER: No, you're absolutely --

THE COURT: I mean, really. That's the whole
case --

MR. SCHRAGER: I will get to that momentarily.

THE COURT: -- right.

MR. SCHRAGER: I will get to that momentarily.
As far as, you know, your Honor's general understanding
as to what this case is going to come down to I think
is exactly right.

As far as the issue of what constitutes or
whether their plans constituted qualified health
insurance is not a threshold issue. That's the
ultimate issue. We're just completing the class
certification phase, the merits and liability phase --

THE COURT: I understand.

MR. SCHRAGER: -- will proceed. So it's not
something, as I think your Court understands, it's not
something you have to decide now. It's something that
will decide the case.

As far as plaintiff Fitzlaff. The fact that
she enrolled at periods of time over the last five

years, there were periods of time in which she was not
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covered by insurance and was still paid 7.25.

So enrollment for periods of time does not
disqualify her as a representative of those who weren't
because there was plenty of time in which she was not.

Let's see. I mean, it seems to me, we can
sort of cut through this and move on with our lives
because we're going to be back at the end of this month
on this disgualification motion. It seems to me that
the most logical and useful thing to do at the moment
is to deny the motion without prejudice. We will renew
or class certification motion to probably better, you
know, or supplemental briefing on the class definition.
We will discuss with you in the wake of last week's
order regarding the provide versus offer. We will

propose our subclass idea. We can flesh that out

better.

Defendants can make whatever arguments they
want. And we will come back and we will have this out
then. Sort of having it out now in this manner does

not really seem to be the best use of everyone's time.
THE COURT: All right.
Anything else?
MR. PAEK: Just to address really guickly,
your Honor, just for the record what they're pointing

out in their complaint. Throughout the complaint, for
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example on page 3 line 1: Providing, offering, and
maintaining health insurance. Provide and offer at
that time in their complaint was used synonymously.

And 1f you look specifically on page 6 paragraphs 25,
26. As part of their individualized claim they write:
Ms. Diaz was never offered a company health plan at all
much less a plan that would gualify. So that right --
and there -- and the next paragraph, paragraph 26:
Defendants, therefore, were unlawfully paying Ms. Diaz.
So what they started out with within their complaint,
your Honor, was contingent on whether or not health
plans were offered, not whether or not people were
enrolled. Now its changed into that. But that's not
what was reflected in their complaint or what was
reflected at the time of the deposition.

As to, I mean, it's within the Court's
discretion as to -- I mean, 1f plaintiffs want to
propose denying the motion without prejudice at this
time, we'll leave that up -- I mean, that's within the
Court's discretion as to how the Court would like to
handle that. We've already addressed the issue with
the class definition as they exist. Those issues are
still there. I don't think they can move forward with
certification at this time. So as we pointed out to

the Court, we are s8till currently ahead of the
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certification deadline which is July 28. So which will
also be the same date as the hearing on our motion to
disqualify.

And unless the Court has any other questions,
I'1l rest there.

THE COURT: All right. This is what I'm --

Mr. Springmeyer, sir.

MR. SPRINGMEYER: Could I propose, your Honor,
that we have this hearing continued over on to the 28th
when the other one is set. That --

THE COURT: I was actually thinking about
that, Mr. Springmeyer. What I'm actually thinking
about doing, since there will have to be
supplementation, moving the deadline and also the
hearing date from the 28th to August 6 which gives
everybody more time.

MR. SPRINGMEYER: Right. And then we could do
supplemental briefing on the class definition --

THE COURT: Exactly.

MR. SCHRAGER: -- on the subclass idea.

MR. PAEK: Your Honor, we are --

MR. SPRINGMEYER: They can oppose, and then we
can reply.

THE COURT: Right.

MR. SPRINGMEYER: And it can be heard in a
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timely fashion.

THE COURT: Right.

MR. PAEK: We are living in a different world
with the order of --

THE COURT: Absolutely.

MR. PAEK: ~-- last week.

THE COURT: Yeah.

MR. PAEK: So things have changed, and --

MR. SCHRAGER: Makes sense.

THE COURT: That's why I said, you know, I
looked at the 28th, and that's probably still not
enough time but the 6th gives us an entire month.

MR. SPRINGMEYER: Yes, your Honor --

MR. SCHRAGER: Yes.

THE COURT: -- for all practical purposes.
And so what we'll do is.this, which I think is probably
the prudent way to handle it: We're going to contilnue
this motion to August 6. We're going to move the
defendant's motion to disqualify named plaintiffs as
class representatives and dismiss class action claims
to August 6. And also we're going to move the
stipulated deadline to August 6. And so that makes it
all -- so I can take care of it all at the same time.

One thing I can just tell you this: I think

there has to be some issue regarding something to deal




10:37:07

10:37:14

10:37:24

10:37:33

10:37:42

10:37:49

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

57

with time and also qualified health insurance in the
definition. I Jjust want to tell you that. That's kind
of how I gee that.

MR. SPRINGMEYER: We got that, your Honor.
Thank you.

THE COURT: Yeah. And anyway, that's what
we'll do. And I'm going to hear all arguments on the
merits as it relates to the individual class
representatives and what potential defects they might
have. And then I'm going to listen to the motion to
dismiss. We still have the certification motion
pending. I'll bundle it all up, and I'll make a
decision on August 6.

MR. SPRINGMEYER: Your Honor, could we get
deadlines for the supplemental briefing?

THE COURT: Yes, you can. And bottom line is
if you want to stipulate, that's fine with me.

MR. SPRINGMEYER: Well, I think we should be
able to do that.

THE COURT: You can do it right now. What do
you want. So we can put it on the record. Make it
easy for you.

MR. SPRINGMEYER: Sure.

MR. SCHRAGER: Sure.

MR. SPRINGMEYER: 10 days for us. 10 days for
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them. 5 days for reply.

THE COURT: 8o 10 days for -- where does that
take --

MR. SCHRAGER: That will take us roughly
Monday the 20th given the fact that the 19th is a
sunday.

THE COURT: Is that fine? So that's what it
will be. Prepare an order for me.

MR. SPRINGMEYER: Yes, your Honor.

THE COURT: Then the hearing will be August 6.

MR. PAEK: I think we'll need more time for
the hearing, your Honor.

THE COURT: You need more time for the
hearing?

MR. SCHRAGER: Well, if they're going to have
an extra 10 days that will take us to the end of the
month, which will be the -- I mean, we give them to the
31st. The hearing would just be less that a week
later, so that the reply would be rather stunted.

THE COURT: You want August 10th or August 137?
It's up to you.

MR. SCHRAGER: Either of those.

MR. PAEK: I prefer August 13.

THE COURT: That's whatever you need.

MR. SHRAGER: That's fine.
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THE COURT: That's what we'll do.

MR. SPRINGMEYER: Okay.

MR. SCHRAGER: So the 20th, the 31st. And
let's say the 7th for the briefing, supplemental
briefing schedule.

MR. PAEK: Well, that gives us lesgss than 10
days actually, judicial days.

MR. SPRINGMEYER: All right.

MR. PAEK: Could we have until the 3rd?

MR. SPRINGMEYER: How about if we cut ours

back to the proceeding Friday. We don't need 10 days

to do this.

THE COURT: Okay.

THE COURT CLERK: Can you repeat those days
then now?

MR. SCHRAGER: That doesn't seem right. So
that is the 7th.

So Monday the 20th for supplemental brief.
When did you want?

MR. PAEK: August 3.

MR. SPRINGMEYER: Friday.

MR. SCHRAGER: I'm sorry. Okay, Friday the
17th. Friday the 17th for the supplemental brief.

The 31st still good for you?

MR. PAEK: That works.




10:39:29

10:39:40

10:39:43

10:39:51

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

60

MR. SCHRAGER:

opposition or response.

Okay.

31st for their

And Friday the 7th for the

reply, your Honor.

THE COURT: All right. That's what it will
be.

MR. SPRINGMEYER: Okay.

MR. SCHRAGER: Thank you, your Honor.

THE COURT: And
THE COURT CLERK:

MR. SPRINGMEYER:

the hearing date will be?
You want the hearing...

The 13.

THE COURT CLERK: 13th then?

MR. SCHRAGER: Yes.

MR. SPRINGMEYER: Yes.

THE COURT: August 13. Is that 1it?

MR. SCHRAGER: Yes. That's 1it.

MR. SPRINGMEYER: Yes. Thank you, your Honor.
MR. PAEK: Thank you, your Honor.

THE COURT: Okay. Enjoy your week.

(THE PROCEEDINGS WERE CONCLUDED.)

* % % % % * % *
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REPORTER'S CERTIFICATE
STATE OF NEVADA)
$SS

COUNTY OF CLARK)

I, PEGGY ISOM, CERTIFIED SHORTHAND REPORTER DO
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PROCEEDINGS HAD IN THE BEFORE-ENTITLED MATTER AT THE
TIME AND PLACE INDICATED, AND THAT THEREAFTER SAID
STENOTYPE NOTES WERE TRANSCRIBED INTO TYPEWRITING AT
AND UNDER MY DIRECTION AND SUPERVISION AND THE
FOREGOING TRANSCRIPT CONSTITUTES A FULL, TRUE AND
ACCURATE RECORD TO THE BEST OF MY ABILITY OF THE
PROCEEDINGS HAD.

IN WITNESS WHEREOF, I HAVE HEREUNTO SUBSCRIBED

MY NAME IN MY OFFICE IN THE COUNTY OF CLARK, STATE OF

NEVADA.

/s/ Peggy Isom
PEGGY ISOM, RMR, CCR 541
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employees who are being paid 7.25 but don't have the
insurance, right?

Well, I know --

THE COURT: Here -- and, well, here's the next
question I have then: If that was okay, why would they
have two tiers?

MR. SCHRAGER: That's exactly right. The
second tier --

THE COURT: Do you understand what I'm saying?
It's like, okay. Why would you have two tiers if there
wasn't some meaning to the lower tier, i.e., hourly
wages plus health insurance? If you understand? You
see where I'm kind of going?

MR. SCHRAGER: I do. I do. And that's --

THE COURT: Because if that was the case, then
it would be okay -- there would be one minimum wage and
everyone has to be offered health insurance
potentially.

MR. SCHRAGER: Yes. I think the point that
your Honor is making is that the lower tier has to have
substance. There has to be something in exchange for
losing that dollar.

THE COURT: Right.

MR. SCHRAGER: Right. Okay. I mean, I can --

I can go through the layers. You sort of skipped to
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in Carson City, so we know a little bit about how these
regulations came to be and what they're supposed to
mean. And it's interesting to watch the developments
back in '06 and '07 when the amendment was enacted --

THE COURT: Sir, I can tell you this, that if
the regulation is contrary to the -- to the grant of
authority or the Constitution, it's problematic.

MR. SCHRAGER: Okay.

THE COQURT: I get that.

MR. SCHRAGER: I can submit on that then if
you like, your Honor.

THE COURT: I mean, I understand that.

MR. SCHRAGER: Sure.

THE COURT: I mean, this is an administrative
agency, and whatever authority it has is granted to it
from the law.

MR. SCHRAGER: Yeah.

THE COURT: And it can't -- whatever --
whatever regulations it puts into place can't be
contrary to the Constitution or the statutory scheme.
That's pretty much easy stuff there.

MR. SCHRAGER: I'll submit on that, your
Honor.

Thank you.

THE COURT: Sir.
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MR. PAEK: I think your Honor has already
touched on some of the problems with plaintiff's
arguments. As your Honor said, you have to look at the
overall constitutional scheme. And your Honor posed a
question that plaintiffs can't really answer is, Well,
under the way the scheme is written, how does the 8.25
upper rate work then if it works the way you're saying?
How would an employer be able to comply with that? And
why doesn't the constitutional amendment, the minimum
wage amendment, just write something to the effect of
all employees get 8.257

THE COURT: No, no. That's not what I said.
What I said was this: If you take a look at the way, I
guess, you're requesting me to interpret the

constitutional amendment, why is it -- why would there

be two tiers? Because if I interpreted it that way,

all the -- all that would be required is this: Pay a
minimum wage of 7.25. However, you must offer health
insurance. So, 1in essence, why would there be a second

tier? What's the incentive? What's the motivation?
Why was that even placed there?

And, I guess, furthermore, upon what
circumstances would someone ever get paid the 8.25 per
hour.

MR. PAEK: Yes.
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THE COURT: The mandate.

MR. PAEXK: And I think what is being sort of
glossed over here is that second sentence in the
minimum wage amendment, your Honor. I mean, really
we're talking about two sentences in the minimum wage
amendment, the second sentence and the third sentence.

And in the dictionary battles we've had in our
briefing, your Honor, what we've submitted to the Court
is _that an offer means simply to make available. And.
that is exactly in line with that second sentence. It
says "offering health benefits within the meaning of
this section‘shall consistent of, quote, making health
insurance available." That's what that means.

What they want is that first sentence to be
read in a vacuum. And that can't be done, your Honor.
It has to be read together. If we want to read that
first sentence about "provide" without that second
sentence about "offering," then we wouldn't even be
here. The defendants could argue, "Well, in that first
sentence, 1t clearly says that the upper tier rate is
6.15 an hour. And we know from discovery that all the
defendants paid above $7 an hour, so there is no
liability."

That's, of course, not the case, your Honor.

THE COURT: I understand that, but no one has
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answered me this question: Why is the upper tier rate
in the constitutional amendment if it wasn;t meant to
have some force and effect? Because if I -- if you're
telling me, "All it has to do is be an offer," then
under what circumstances would an employer be forced to
pay 8.25 a hour?

MR. PAEK: When they -- the -- the upper tier
rate, your Honor?

THE COURT: Upper tier right.

MR. PAEK: The upper tier --

THE COURT: Because if I follow -- I'm
listening to your logic. If all it is 1is an offer
then, I guess, it would be this simple: You pay the
lower tier rate and all you have to do is offer health
insurance. And then if they reject it or whatever, I
guess, the factual scenario would be, there would never
be an 8.25 a hour upper tier rate.

MR. PAEK: Because some of the employers
doesn't offer health insurance, your Honor. Some
employers have an entirely -- very minimal part-time
hourly work force, and they just don't offer health
insurance in any form. And that's where it is. I
mean --

THE COURT: So they're treated differently,

the smaller guy than the bigger guy under the
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Again, your Honor, it's been nine years. Nine
years that they've -- that they've thought if we offer
health insurance, we get to pay the lower tier. And

that's it in a nutshell, your Honor.

THE COURT: I understand. I do.

MR. PAEK: And I'll be happy to address any
questions your Honor has or any points that you'd like
me to bring up, counterpoints to what plaintiffs have
argued here today as well.

THE COURT: I understand.

Sir.

MR. SCHRAGER: Your Honor, I don't know how
much more I could add. I think that the discussion has
been frank and your Honor's questions have been on
point. Basic question, what is the mandate of the
Constitution? What do you have to do? You have to
provide --

THE COURT: What do I do with the -- and I
don't recall in great detail this. But it appears to
me that the regulations -- normally when I look at the
impact of a statute or constitutional amendment that
specifically deals with the substantive right, they
are, you know -- I don't really have to conduct a
prospective versus retroactive application because, you

know, we're talking about a substantive right. And
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sometimes I do have to go into the procedural versus
substantive right analysis. I look at this, the
amendment was nine years ago. So a substantive right
was created with the employees potentially.

Now, the next question is this. And this is
where it gets a little murky. What do you do when
there's been regulations promulgated and say
hypothetically we -- and this is just for sake of
argument. This doesn't mean this is how I'm going to
rule. I just want to tell you that.

What do you do if the -- if potentially --
because I know the regulations are being attacked, I
guess, in Carson City.

Is that correct?

MR. SCHRAGER: Correct.

THE COURT: ©Now, what happens under those
circumstances? Because that's that different analysis.

Because normally I wouldn't be concerned about it if it

was a substantive right. Whenever the law goes into
effect, that's -- it moves forward from that standpoint
on. But what do you do when you have regulations that
are -- that murky it up? And you can respond to that.
MR. SCHRAGER: Yeah. I will -- I will -- I
think -- it's instructed for me to get very briefly --

THE COURT: Very fascinating issue.
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MR. SCHRAGER: BAbsolutely.

But the story of the development of the
regulations. The minimum wage amendment came into
effect late November 2006.

THE COURT: Right.

MR. SCHRAGER: It had already passed the one
in 2004 by a very wide margin. It was quite clear that
it was going to pass again and become law in November
of 2006. < There were attorney general's opinions issue.
There were questions from the labor commissioner.

There was preparation for this.

Immediately after the amendment was enacted,
the labor commissioner at the time enacted emergency
regulations because there wasn't time to go through the
whole process of public comment and all the things you
have to do to emnact a rule. What the emergency
regulation said and sort of first blush of we have to
give people guidance what to do under this said
"provide." There was no mention of offering. Provide
health insurance. And if you go through all the labor
alerts the law firms put out and all the things they
say to tell people what to do, it's "Bud, you better go
get insurance for these people or you got to pay them
8.25, or until you figure out what to do with it. You

give them 8.25."
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THE COURT: I understand.

MR. SCHRAGER: Right?

Over the process of the next year -- and I can
only call it subject to lobbying because minimum wage
workers don't have lobbyists, your Honor. The

temporary regulations morphed into more employer

friendly -- the permanent regulations are the ones
before you. They've never been amended. They say,
"Yeah. All you got to do is cffer." That's the story

of how we got here. Right?

The labor commissioner is not a lawmaker. And
the one case that I -- that I remember that sort of
touches on this point, if you remember back in 2008,
the Las Vegas Convention and Visitors Authority was
trying to put a measure on the ballot. And they went
to the Secretary of State to get all their materials,
and you have the petition, the data, all those things.
The Secretary of State said, "There you go. Off you
go. Go get your signatures." Comes back. It's
challenged because the form didn't fit the statute. It
didn't have all the language you needed under the
statute.

THE COURT: I understand.

MR. SCHRAGER: What the Supreme Court said

was, "You don't get to rely on that. Your first duty
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is the law. You come before me. You don't get to
rely -- the Secretary of State is not the lawmaker.
Now, if you came to the Secretary of State on an
administrative complaint, maybe it will go one way.
We're here to enforce the law. And you have that
responsibility. So the fact that you relied on that
isn't going to do you any good" and all those
signatures were thrown out.

Here we're not even talking about the statute.
We're talking about the Constitution.

THE COURT: I understand.

MR. SCHRAGER: Right?

The first duty not only of any employer, but
of the Court, is to enforce the words that are on that
page. Given also the fact that there is, you know,
this sort of murky development over time where the end
product is particularly employer friendly as opposed to
the language of the actual Constitution, I don't think
we are talking about much deference. I mean, I think
the only question you're talking about now is
prospective versus retroactive.

THE COURT: Exactly.

MR. SCHRAGER: Okay. 1In this context of this
particular case, there are many reasons why defendants

are liable to these employees. The first one is the
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thing they offered wasn't even insurance. It doesn't
meet any basic standards under law to be offered.
Right?

It doesn't matter if anybody accepted it, if
anybody declined it. It wasn't offered, it doesn't
matter. The thing itself is inadequate under law.
That will exist after your ruling no matter what it is.

If your ruling is, prospectively, pay
everybody 8.25, I'll live with that. That's a good
day's work, because we've done that and we still have
the underlying claim, which is it doesn't matter
whether you offered or provided this junk insurance to
everybody for the past four years, you're still liable
to them.

So frankly in a practical sense, it doesn't
really matter to me. In a legal sense, I think there
is something in complying first with the Constitution
that is your responsibility. If you're going to take
advantage of the privilege under the Constitution there
is something to that that should interest your Honor.

That's my answer.

THE COURT: I understand.

Sir, you get to comment on this.

MR. PAEK: Yes.

And I think -- I think, your Honor, what we're
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missing here is that the Constitution said "offering"
means "make available." And after that whether or not
there was as back-and-forth, that's how all laws are
made. Whether -- I mean, but at the end of the day
there's nothing in the labor commissioner of regulation
that it's out of place with the Constitution, your
Honor. It expands on top of what the offer is. And it
just repeats it. It just repeats it throughout the
regulation, that offering means makes available.

That's directly from the minimum wage amendment.

I believe there's one, two, three, four -- at
least four different areas in the NAC regulation which
just talks about offer or makes available, and that is
taken directly from the minimum wage amendment. So I
guess I'm a little lost on what counsel's point is,
other than maybe employers should have ignored the
labor commissioner's regulation, should have ignored
the language of the Constitution, and should have
somehow read in more to, well, this can't be -- this
can't be what it is. I mean, that's -- that's
plaintiff's counsel's theory of the case that came
about after they discovered one of their plaintiffs was
never -- was indeed offered insurance when she claimed
she wasn't. And now they've developed this theory

further. And that's fine.
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But that -- that doesn't -- if you go back to
when the employers first saw this law pass and first
relied on those regulations, that does nothing for
those employers. How are they supposed to know? And
that's the question they can't answer.

Because they're -- because until this lawsuit
happened, and until -- this is the first time these
theories have been thrown out there, your Honor, is
through our moving papers and our briefing. This was
never in front of the labor commissioner's regulations
or how "provide" can't mean "to make available." It's
got to be something more than that. Where is that
cited, your Honor? There's nothing in their moving
papers that cites that from any source, including all
the extrinsic sources that they cited.

So that's the problem we have herein. We
can't get around the plain language of the minimum wage
amendment. They can't get around that third sentence
in the minimum wage amendment. And they can't get
around the regulations that have been promulgated, and
they have no contrary authority, your Homnor. So that's
where we're at.

And that's the issue before this Court as to
whether or not all these employers should be punished

for -- for complying with what they thought was correct
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at the time.

THE COURT: I -- I just want to make sure. I
mean, my ultimate decision will not -- I'm not looking
upon it as to whether the employers are going to be
punished or not. It's going to focus solely on the
application of the constitutional amendment. And I'm
going to take a look at the regulations.

And as far as the application of regulations
or not, understand, whatever grant of authority the
labor commission has, it's limited to the
constitutional amendment. That's basically what it
comes down to. So I'm going to make a decision based
upon that.

The thrust of my question was this -- before
that, was, What about retroactive versus prospective
application? Because you brought up a somewhat
important point. What happens under this scenario
where you have employers in the state of Nevada that
have relied upon the regulations of the labor
commissioner. And that's what I was thinking about.

And counsel even said, "Well, if it was
prospective, he can live with that," you know. Because
I was concerned about what about the retroactive
application.

This is a complex issue, sir. 1It's one of
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first impression. I'm going to sit down and really
think about it.

MR. PAEK: Understood, your Honor.

THE COURT: Yeah. Last word. Anything you
want to add?

MR. SCHRAGER: No, your Honor. I mean, there
are -- you know, there are factual assertions here that
obviously we don't agree with. I don't think they've
been part of your Honor's considerations, so we'll
submit on that.

THE COURT: All right. 1Is there anything
pressing that I need to know about as far as this case
is concerned right now, from a time constant?

MR. SCHRAGER: We have -- we filed a motion
for class certification last month. I believe the
opposition is due today even.

MR. PAEK: Yes. That will be filed today.

THE COURT: Okay. So there's nothing pending?

MR. SCHRAGER: July 9th, two weeks from now
we'll be back before you.

THE COURT: All right. I understand. 1I'll
try to get something done before the 9th.

MR. PAEK: Thank you, your Honor.

MR. SCHRAGER: Thank you, your Honor.

THE COURT: Have a nice day, everyone.
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REPORTER'S CERTIFICATE
STATE OF NEVADA)
:tSS

COUNTY OF CLARK)

I, PEGGY ISOM, CERTIFIED SHORTHAND REPORTER DO
HEREBY CERTIFY THAT I TOOK DOWN IN STENOTYPE ALL OF THE
PROCEEDINGS HAD IN THE BEFORE-E&TITLED MATTER AT THE
TIME AND PLACE INDICATED, AND THAT THEREAFTER SAID
STENOTYPE NOTES WERE TRANSCRIBED INTO TYPEWRITING AT
AND UNDER MY DIRECTION AND SUPERVISION AND THE
FOREGOING TRANSCRIPT CONSTITUTES A FULL, TRUE-AND
ACCURATE RECORD TO THE BEST OF MY ABILITY OF THE
PROCEEDINGS HAD.

IN WITNESS WHEREOF, I HAVE HEREUNTO SUBSCRIBED

MY NAME IN MY OFFICE IN THE COUNTY OF CLARK, STATE OF

NEVADA.

/s/ Peggy Isom
PEGGY ISOM, RMR, CCR 541




Exhibit H

Docket 68523 Document 2015-35470



E VS ]

O oo NN N Wn

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Electronically Filed
07/17/2015 04:07:34 PM

%;.W

CLERK OF THE COURT

NEOJ

DON SPRINGMEYER, ESQ.

Nevada State Bar No. 1021

BRADLEY SCHRAGER, ESQ.
Nevada State Bar No. 10217

DANIEL BRAVO, ESQ.

Nevada State Bar No. 13078

WOLF, RIFKIN, SHAPIRO,
SCHULMAN & RABKIN, LLP

3556 E. Russell Road, 2nd Floor

Las Vegas, Nevada §9120-2234
Telephone: (702) 341-5200/Fax: (702) 341-5300
Email: dspringmeyer@wrslawyers.com
Email: bschrager@wrslawyers.com
Email: dbravo@wrslawyers.com
Attorneys for Plaintiffs

EIGHTH JUDICIAL DISTRICT COURT
IN AND FOR CLARK COUNTY, STATE OF NEVADA

PAULETTE DIAZ, an individual; and Case No: A-14-701633-C
LAWANDA GAIL WILBANKS, an Dept. No.: XVI

individual; SHANNON OLSZYNSKI, an
individual; CHARITY FITZLAFF, an
individual, on behalf of themselves and all NOTICE OF ENTRY OF ORDER
similarly-situated individuals,

Plaintiffs,
VS.

MDC RESTAURANTS, LLC, aNevada
limited liability company; LAGUNA
RESTAURANTS, LLC, a Nevada limited
liability company; INKA, LLC, a Nevada
limited liability company, and DOES 1
through 100, Inclusive,

Defendants.

/11
1
117
11
1117
177




R e e e Y T "~ I oS ]

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

NOTICE OF ENTRY OF ORDER

NOTICE IS HEREBY GIVEN that an ORDER REGARDING MOTION FOR PARTIAL
SUMMARY JUDGMENT ON LIABILITY AS TO PLAINTIFF PAULETTE DIAZ’S FIRST
CLAIM FOR RELIEF was entered in the above-captioned matter on the 17® day of July, 2015. A
copy of the ORDER is attached hereto.

DATED this 17® day of July, 2015.

WOLF, RIFKIN, SHAPIRO,
SCHULMAN & RABKIN, LLP

Bv: /s/ Bradley Schrager
DON SPRINGMEYER, ESQ.
Nevada State Bar No. 1021
BRADLEY SCHRAGER, ESQ.
Nevada State Bar No. 10217
DANIEL BRAVO, ESQ.
Nevada State Bar No. 13078
3556 E. Russell Road, Second Floor
Las Vegas, Nevada 89120
Attorneys for Plaintiffs




e e =) T V. T - N VS N S

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

CERTIFICATE OF SERVICE
I hereby certify that on this 17% day of July, 2015, a true and correct copy of NOTICE OF
ENTRY OF ORDER was served by electronically filing with the Clerk of the Court using the
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NRAP 26.1 DISCLOSURE

The undersigned counsel of record certifies that the following are persons
and entities as described in NRAP 26.1(a) and must be disclosed. These
representations are made in order that the judges of this court may evaluate
possible disqualification or recusal.

1. MDC Restaurants, LLC, is a privateleld company and no publically
traded company owns 10% or more of MDC Restaurants, LLC’s stock.

2. Laguna Restaurants, LLC, is a privatégld company and no publically
traded company owns 10% or more of Laguna Restaurants, LLC’s stock.

3. Inka, LLC, is a privatehheld company and no publically traded
company owns 10% or more of Inka, LLC’s stock.

This NRAP 26.1 Disclosure is made in sugpaf PetitionersMDC Restaurants,
LLC; Laguna Restaurants, LLC; and Inka, LLC (collectively “Petitionekédjion

to Stay the district court case witeal Parties in Interest Paulette Diaz, Lawanda
Gail Wilbanks, Shannon Olzynski and Charity Fitzlaff (collectively “Real Parties
in Interest”)

Dated: Novembet9, 2015 Respectfully submitted,

/s/ Montgomery Y. Paek, Esq.

RICK D. ROSKELLEY, ESQ.

ROGER L. GRANDGENETT II, ESQ.
MONTGOMERY Y. PAEK, ESQ.
KATHRYN B. BLAKEY, ESQ.

LITTLER MENDELSON, P.C.

3960 Howard Hughes Parkway, Suite 300
Las Vegas, NV 89169937

Telephone: 702.862.8800




l. GROUNDS FOR MOTION AND RELIEF SOUGHT

Pursuant tdNRAP 8, Petitioners moveotstayall proceethgsin the district
court and the district cours Order entered onOctober B, 2015 pending the
resolution of Petitioners’ Petition for Writ of Prohibition or MandamusMinC
Restaurants, LLC et al. v. The Eighth Judicial District Court of the State of Nevada
et al. ( Diaz’), NV. S. Ct. no. 68754regarding the meaning of the word “provide”
under theNevada Constitution, Art. XV, §8 16 (“MWA?) Order at Declaration
of Montgomery Y. Paek (“Decl.”) as Exhibit A. The district court has certified a
class definitioron itsemroneots interpretation that the meaning of “provide” means
an employeanustchose to “enroll” in health insurance rather than the common
sense meaning thah employemust“offer” health insuranceld. As this same
issue ispending before this Court, a stay is warranted to prevent the serious harm
that would arise from an incorrect class notice and related classwide discovery.

By basng class certification on #awed legal definitionof “provide”, the
district court has engadehe powerful machinery of a class action foousands
of absent plaintiffsvho may never havbad standing as class membiershe first
place Thus, if the dstrict court’s interpretation of “provide” is overturned, the
district court will haveallowed Real Parties in Interest to notice the wrong ciass
a courtsanctioned solicitationf thousands of peopleho never had any claiand

allowedclasswide discovergn the wrong class. HE harm is irreparable as there



IS no correctiveprocedureto cure thisdisruption and confusioto absentclass
plaintiffs who are also Petitioners’ employees or former employees. Further,
should the district court’s ruling be overturned, all matters related to the flawed
class definition would have to be-lfdgated or redone. Accordingly, this Court
should issue a stay for judicial economy and the avoidance of serious harm.

In addition to certifying the incorrect clasthe meaning of “provide” is
dispositive as to three of the named Real Parties in Interest and the district court’s
ruling effectively invalidated the Labor Commissioner’'s lasgablished
regulations thaset forth “provide”means“offer.” In contrast, Real Parties in
Interest have never articulated any harm beyond “let's get on with it” and the
accrual of money damages. Moreovdl,oh the otherthree matters in which a
courthasconsideredhe meaning of “provide’'under the MWA, have beestayed
pending a resolutiohy this Court. As with those case®etitioners'mattershould
alsobe stayed pendingrasolution of “provide'*

. FACTS AND PROCEDURAL HISTORY
On June 5, 2014, Real Patrties in Interest filed their operative Amended Class

Action Complaint. Amendelass Action Complaintat Decl. as Exhibit E. On

! Kwayisiv. Wendy’s of Las Vegas et,&lV. S. Ct. no. 68754 Kwayisl’); Hanks
v. Briad Restaurant Group, LLQV. S. Ct. no. 68845 Hanks”); and State of
Nevada, ex rel. Office of the Labor Commissioner et al. v. Handb£kS. Ct. no.
68770 (‘HancocK). KwayisiOrder [Doc. No. 71]; HanksOrder [Doc. No. 118];
and HancockOrder at Decl. as Exhibits B, C, and D.



June 8, 2015, Real Parties in Interest brought their Motion for Class Certification
with a class definition ofAll. . . employees. .compensated at less than the upper
tier hourly minimum wage set fior in Nev. Const. art XV, 8§ 16.”Plaintiff's
Motion for Class Certification at Decl. as Exhibit E In their Opposition,
Petitionersarguedthat a class of “all. . . employees” did nothito ascertain a
class of potential plaintiffs as the class definitdid not take into account the
language of the MWA that makes liability for the upper #8r25rate contingent
on failing to offer or provide health insurance. Defendants’ Opposition to
Motion for Class Certification at 4:8-3 and 7:79:7 at Decl. as ExhibitG. On
July 1, 2015however,the district court issued a minute order that “provide” did
not have its common sense meaning of “offer” or make available and instead
meant that employees hadaotually“enroll” in health insuranceJuly 17, 2015
Notice of Entry of Order at Decl. as Exhibit H. Thus the district court’s ruling
effectively invalidated the Labor Commissioner’s regulations relating to the MWA
which interpreted thevord “provide” to be synonymous with “offer.” June 25,
2015 Hearing Transcript at 18:18 21 and 33:18 42:2 at Decl. as Exhibitl.

At the July 9, 2015 hearing on class certification, the district court could
have denied the flawedass definition ofall. . . employees’and the case would
have proceeded to trial dhe individual named plaintiffstlaims Instead, the

district courtallowedReal Parties in Interesd scrapthar flawed class definition



and rewrite new class definitions to curhelr failuresin discoveryto proveno
“offer” was made July 9, 2015 Hearing Transcript atDecl. as Exhibit J

On July 16, 2015, Real Parties in Interest submitted thisover of their
class definition. Abandoning their origih singular classdefinition of all
employees, Real Parties in Interest moved to certify a eladssubclass that in

reality were the same or alternative clasdepending on Real Parties in Interest’'s

view of “provide” and “enroll.” These class definitions were for “[a]ll. . .
employees. . . not provided qualifying health insurance” and “[a]ll. . . employees. .
. who did not enroll in Defendants’ health benefits plans.” Plaintiff's

Supplemental Brief at 2:58 and 3:1748 at Decl. as Exhibit K. Thus Real
Parties in Intereseither createdconfusing classdefinitions with no distinction
because the district court held thaiot provided” meant“not enrolled” or they
createdwo alternative classes which, of coura@uld becontrary b ascertaining
anidentifiable class.Defendants’ Opposition to Supplemental Brief at Decl. as
Exhibit L. Nevertheless, the district court saw fit to certify a “not enrolled” class
based orits flawed interpretation of “provide.'SeeExhibit A, Order.

On July 30, 201% Petitioners submitted Petition for Writ of Mandamus or
Prohibition before this Court in Diaegarding the district court’'s holding that

“provide” meant “enroll.” Petition for Writ of Mandamus or Prohibition

2 Although submittedon July 30, 2015, the stamped filing date was July 31, 2015.



(“Petition”) at 8-9 at Decl. as Exhibit M. That same day, on July 30, 2015,
Petitioners also filed their Motion to Stay Proceedings before the district court.
Defendants’ Motion to Stay Proceedings (“Motion to Stay”)at Decl. as
Exhibit N. As explained irthat Motion, Real Parties in InteresComplaint was
premised on the allegation that the MWA was violated because Petitioners did not
“offer[]” health benefit plans to the named plaintiffs and the putative cliEssat
6:22-28. Even the individual named plaintiffs’ claims turned on being “offered” or
“never offered” health insuranceld. at 7:1-:9. As such, alldiscovery and
litigation was focused on whether Real Parties in Interest were offered health
insurance.ld. Further,Petitiones notedto the district court in the Motion to Stay
that both class definitions hinged on three separate issues of MWA interpretation:
(1) the statute of limitations, (2) the meaning of “provide”, and (3) the meaiing
“health insurance” and thawo of these questions of lavthe statute of limitations

and “provide”- were already pending before tiigurt Defendants’ Supplement

to Continued Motion to Stay at 1:242:17 at Decl. as Exhibit O. Petitioners

also notified the district court of this Court’s requests for answers on the Petitions
further evinang that the meaning of “provide” was likely to be clarified by this
Court. Defendants’ Second Supplement to Continued Motion to Stay Decl.

as Exhibit P. Despite these compelling reasons, the district abemteda stay

even though Real Parties in Interest cited nothing more than “just get on with it”



and the accrual of possiblemoney damages Id.; See Exhibit A, Order;
Defendants’ Third Supplement to Continued Motion to Stayat Decl. as
Exhibit Q. As a result, RedParties in Interest have moved for class notice to be
sent to the flawed “noenroliment class.”"Motion for Approval of Class Action
Notice at Decl. as Exhibit R.
1. LEGAL ARGUMENT

This Court should stawll proceedings in the district coupgending a
resolution of Defendants’ Petition laz. As required by Rule 8, Petitioners have
already moved for stay in the district court which was denied. NRAP 8(a)(1)(A);
SeeExhibit N, Motion to Stay. This Court has held that it will consider the
following factors indeciding whether to issue a sté¥) Whether the object of the
appeal will be defeated if the stay is denié2), Whether the appellant will suffer
irreparable or serious injury if the stay is denied3) Whether the respondent will
suffer irreparable or serious injury if the stay is granted; @dwhether the
appellant is likely to prevail on the merits in the appédlkohn Gaming Corp. v.
McCreg 120 Nev. 248, 251 (2004%i(ing Fritz Hansen A/S v. Eighth Judicial
Dist. Court 116 Nev. 650, 657 (2000)). If one or two factors are especially strong,
they may counterbalance other weaker factors. Hikre, the factors all weigh
strongly in favor of granting the stay.

A. The Object of the Petition Will Be Defeated Without A Stay



As stated, the Petition concerns the meaning of the word “prouit#Er the
MWA and goes to the core of whether or not the Petitioners’ are liable to
employees who were offered health insurance, but chose not to enroll. In class
actions, the noticeotthe class puts abseptitative plaintiffs on notice of their
claim in the litigation. Such notice should not go to employees who may have no
claim as such a notice would actasourtsanctionedolicitationfor Real Parties
in Interests’ law firm. Asubsequent notice would not cure the disruption to the
Petitioners workforce causeé by sucha direct mailerto putative class members
informing them to contact a law firm about harthat never occurred. By then,
absent class members may have alreadyacted the law firnwhen they had no
standing for any clainto begin with. Thus, theurposeof a correctclass
definitionwould be defeated without a stay.

B. A Stay Supports Judicial Economy And Avoids Serious Harm.

Judicial economy favors staying all proceedings in the district court. One
important policy behind a judicial stay is to protect the appellate court’s
jurisdiction so that any decision it reaches is not rendered moot by subsequent trial
court proceedings.See, Elsea v. Sabed Cal.App.4th 625, 629 (1992); In re
Marriage of Horowitz, 159 Cal.App.3d 377, 381 (1984). Similarly, allowing a
matter to be litigated while a related issue is pending on appeal “could create chaos

with the appellate process.City of Hanford v. Superior Coyr08 Cal.App.3d



580, 588 (1989). Here, judicial economyvarrants a staypecausdat avoids the
possibility of reltigation and the danger of incorrect classwide notice and
discovery As stated, the issue of whether the MWermits employers to pay
below the upper tier minimum wage only to employesfeted health insurance
defines liability If this Court rules that' providé’ means “offer”, all the time,
effort and moneyor a classwide notigeclasswidediscoveryand related motion
practicewill be wrong require rditigation, and causaeriousharmby disrupting
Petitioners’ workforce with an incorrect class action notice

C. A Stay Does Not Cause Serious Harmo Real Parties In Interest.

Contrarily,Real Paiies in Interessuffer noirreparable or seriousarmfrom
a stay andwill not have to rditigate issues. This Court has held that “a mere
delay in pursuing discovery and litigation normally does not constitute irreparable
harm.” Mikohn 120 Nev. at 253. In their opposition to stay in the district court,
Real Parties in Interest aiteno prejudice other than the accrual of potential money
damages. This is not serious harm as Real Parties in Interds¢ caade whole
by the payment of money damagé®uld they prevail

D. Likelihood Of Success On The Mrits.

The likelihood of success on the meritsRatitioners’ Petitions high. The
district court’s rulingon “provide” overlooks the plain language of the MWA and

creates an unavoidke contradiction. Specifically, the Order states that the



language of the MWA is “unambiguous: an employer must actually provide,
supply, or furnish qualifying health insurance,” and “for an employer to ‘provide’
health benefits, an employee must actually enroll in health insurance that is offered
by the employer.” SeeExhibit H, Order. However, the term “qualified health
insurance” is not in the MWA and therefore cannot be attributed to the
unambiguous language of the MWAhe term “qualified healtinsurance” comes

from NAC 608.100, which states that in order to comply with the MWA,

employees must beoffered qualified health insurance.” NAC 608.100(1)(a)

(emphasis added). Therefore, if employees have to enrtie qualified health
insurance as the Order states then, as the Court alluded to at the hearing, NAC
608.100 is void.SeeExhibit I, Transcript at 18:18-21; 33:18 —42:2. As such,
the term “qualified health insurance” would disappear withAitcordngly, there
Is an inherent conflict with the district court’s ruling.

Next, the words “supply” and “furnish” are not in the MWA either and, like

the word “provide,” they mean “to make available. http://www.merriam

webster.com/dictionary/provide Thus, the ruling that the MWA requires

employeego enrollin insurance is also not based in the language of the MWA. To
the contrary, it adds to the language of the MWA and attributes new meaning to
the word provide that is contrary to every single existiegnition of the word.

Defendants Opposition to Plaintiff Diaz’'s Motion for Summary Judgment at



Decl. as Exhibit S At hearing,it appeaed that the primary basis for trdestrict
court’s ruling wasthat there needs to be “some meaning” to the twostistem.
SeeExhibit I, Transcript at 6. The district courtindicated that if employees
earning below $8.25 per hour were not enrolled in insurance, there would be no
meaning to the twadier system.Id. This reasoning, however, overlooks the actual
structure the twaier system and the plain language of the MWA: employers who
haveno insurance options available for their employees must pay the figher
minimum wage; and employers who do give thempiyees access to health
insurance are permitted to pay the lower minimum wage. Indeed, the MWA
focuses exclusively on what actions employers must take in order to pay below the
upper tier minimum wageand does not discuss or even mention any actinat

must be taken by gployees, including enrollment.

IV. CONCLUSION

For all of the reasons stated above, this Court should gstant a
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DECLARATION OF MONTGOMERY Y. PAEK, ESQ. IN SUPPORT OF
PETITIONERS’ MOTION TO STAY

I, Montgomery Y. Paek, under penalty of perjury under the laws of the
United States of America and the State of Nevada, declare and state as follows:
1. | am an attorney admitted to practice law in the State of Nevada. | am an
Associate Attorney at the law firm of Littler Mendelson, one of the attorneys for
PetitionersMDC Regaurants, LLC; Laguna Restaurants, LLC; and Inka, LLC
(hereinafer collectively “Petitionery.
2.  Unless otherwise stated, this declaration is based on my personal knowledge.
| make this declaration in support of Petitiondfi®tion to Stay
3. | have reviewd Order Granting Class Certification, Designating Class
Representatives, and Designating Class Counsel, a true and correct copy of which
has been attached heretdEasibit A.
4. | have reviewed KwayigDrder [Doc. No. 71], a true and correct copy of
which ha been attached hereto as Exhibit B
5. | have reviewed Hank®rder [Doc. No. 118]a true and correct copy of
which has been attached hereto as Exhibit C
6. | have reviewed HancodRrder, a true and correct copy of which has been
attached hereto &«hibit D.
7. | have reviewed Amended Class Action Complamtrue and correct copy

of which hasheen attached hereto as Exhibit E



8. | have reviewedPlaintiff's Motion for Class Certificatiowithout exhibits a
true and correct copy of which hlasen attached hereto as Exhibit F

9. | have reviewed Defendants’ Opposition to Motion for Class Certification
without exhibits a true and correct copy of whidtas been attached hereto as
Exhibit G.

10. | have reviewed July 17, 2015 Notice of Entry of Ordetrua and correct
copy of which haveen attached hereto Eshibit H .

11. | have reviewed June 25, 2015 Hearing Transcript, a true and correct copy of
which hasbeen attached hereto as Exhihit |

12. | have reviewed July 9, 2015 Hearing Transcript, a true andataropy of
which hasbeen attached hereto as Exhibit J

13. | have reviewed Plaintif§ Supplemental Briefvithout exhibits a true and
correct copy of which hdseen attached hereto as Exhibit K

14. | have reviewedDefendants’ Opposition to Supplemental Brigithout
exhibits a true and correct copy of whiblasbeen attached hereto Eshibit L .

15. | have reviewed Petition for Writ of Mandamus or Prohibitiantrue and
correct copy of which haseen attached hereto as Exhibit M

16. | have reviewedefendantsMotion to Stay Proceedinggithout exhibits a
true and correct copy of which hiasen attached hereto as Exhibit N

17. | have reviewedDefendants’ Supplement to Continued Motion to Stay



without exhibits a true and correct copy of whidtasbeen attached hetio as
Exhibit O.

18. | have reviewedefendants’ Second Supplement to Continued Motion to
Staywithout exhibits a true and correct copy of whiblasbeen attached hereto as
Exhibit P.

19. | have reviewed Defendants’ Third Supplement to Continued Motion to Stay
without exhibits a true and correct copy of whidtasbeen attached hereto as
Exhibit Q.

20. | have reviewedMotion for Approval of Class Action Noti¢ea true and
correct copy of which has been attached hereto as EXRibit

21. | have reviewedDefendants’ Opposdn to Plaintiff Diaz's Motion for
Summary Judgmentithout exhibits a true and correct copy of which have been
attached hereto &«hibit S.

22. | declare under penalty of perjury that the foregoing statements are true and
correct.

Executed in Las Vegas, Nevada, on November , 2015.

MONTGOMERY Y. PAEK, ESQ.



CERTIFICATE OF SERVICE
| am a resident of the State of Nevada, over the age of eighteen years, and

not a party to the within action. My business address is 3960 Howard Hughes
Parkway, Suite 300, Las Vegas, Nevada, 89169. On Nover@p2015, | served
the within document:

PETITIONERS MOTION TO STAY

By CM/ECF Filing — Pursuant to N.E.F.R. the abexeferenced docume
was electronically filed and served upon the parties listed below throu
Court’'s Case Management and Electronic Case Filing (CM/ECF) systernr

By United States Mail — a true copy of the document listed above
collection and mailing following the firm’s ordinary business practice
sealed envelope with postage thereon fully prepaid for deposit in the
States mail at Las Vegas, Nevada added as set forth below.

Don Springmeyer, Esq., Bar #1021 Elayna J. Youchah, Esq., Bar #5837
Bradley Schrager, Esq., Bar #10217 Steven C. Anderson, Esq., Bar #11901

Daniel Bravo, Esq., Bar #13078 Jackson Lewis P.C.

Wolf, Rifkin, Shapiro, Schulman & 3800 Howard Hughes Parkway,
Rabkin, LLP Suite 600

3556 E. Russell Road, 2nd Floor LasVegas, NV 89169

Las Vegas, NV 89120234 Attorneys for Amici Curiae

Attorneys for Real Partigs Interest

Honorable Timothy C. Williams
Eighth Judicial District Court,
Dept. 16
200 Lewis Avenue
Las Vegas, NV 89155
| am readily familiar with the firm's practice of collection and processing

correspondence for mailing and for shipping via overnight delivery service. Under
that practice it would be deposited with the U.S. Postal Service or if an overnight

delivery sernce shipment, deposited in an overnight delivery service pick-up box



or office on the same day with postage or fees thereon fully prepaid in the ordinary
course of business.
| declare under penalty of perjury that the foregoing is true and correct.

Exeated on Novembet9, 2015, at Las Vegas, Nevada.

/sl Erin J. Melwak

Firmwide:135548177.1 058582.1012



