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already receiving a reduced hourly wage.

Furthermore, it was the voters” intent that the 10% provision’s calculation be limited to the
hourly wage paid by the employer. The voters who enacted the Amendment are “presumed to know
the state of the law in existence related to the subject upon which they vote.” 2005 Nev. Op. Atty,
Gen. No. 04 (Mar. 2, 2005). At both times that the voters approved the measure, Nevada’s statutes
defined “employer” as “every person having control or custody of any employment, place of
employment or any employee.” N.R.S. 608.011. Thus, when the initiative limited the income
exposed to the 10% calculation to the “income from the employer,” this Court presumes that the
voters knew who they meant, that the calculations and consequences flowing from that were
intended, and that the Amendment excluded gratuities from the buying public.

Because the Minimum Wage Amendment is a remedial measure, the Court construes it
liberally so that it falls in line with its discerible policy and purpose. The stated policy of the
Amendment is to protect minimum wage earners and their incomes, and to provide comprehensive,
low-cost health insurance to the state’s lowest-paid workers. The Commissioner’s reading of the
10% provision is not in line with these priorities and purposes, and thus N.A.C. 608.104(2) is
invalid,

4. The Commissioner’s February 2015 Opinion

In January of 2015, in an effort to resolve a portion of this litigation and to clarify the
regulations in question, Plaintiff requested the Commissioner pass upon the validity of
N.A.C. 608.104(2), pursuant to the mechanism available in N.R.S. 233B.110."° See Office of the
Labor Commissioner, “Order Affirming Validity of N.A.C. Sections 608.102(3) and 608.104(2)”
(Feb. 17, 2015), attached as Exhibit 12.

117

""" The request also entailed asking the Commissioner to pass upon the validity of

N.A.C. 608.102(3), the regulation identified herein as adding the concept of income “attributable to
the employer” to the Administrative Code for purposes of including tips in the allowable premium
cost calculation.
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The subsequent opinion issued by the Commissioner’s office ignored entirely the plain
language of the Amendment, and failed to wrestle with the term “from the employer.” Instead, the
entire focus of the opinion affirming the regulations, in the two brief paragraphs it devoted to
substantive analysis, centered upon the use of the term “gross taxable income” in the Amendment,
The Commissioner’s reasoning was that because Nevada has no state income tax, and therefore
lacks a state-level definition of “gross taxable income,” her office would revert to the definition of
that term per federal tax law, and the Internal Revenue Service considers tips and gratuities to be
included in the “gross taxable income” of the employee. See Ex. 12 at 5. This approach, of course,
is inappropriate and misses the import of the language of the Amendment entirely. No one is
arguing that tips and gratuities do not constitute gross taxable income for Plaintiff or any other
tipped employee under federal law. The argument, which the Commissioner’s opinion blithely
ignores, is over the source of income that can form the basis of calculating maximum premium
costs under the Minimum Wage Amendment. Focusing upon an expansive notion of “gross taxable
income” rather than “from the employer” is an impermissible liberty with the language and
command of the provisions of the Amendment, and renders the Opinion incorrect and the
regulation invalid.

/11
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IV,  CONCLUSION

The language of the Minimum Wage Amendment is plain on its face. [t requires employers
to “provide” employees insurance before they are entitled to pay the lower-tier minimum wage—
not merely to “offer” it. Similarly, the Amendment limits an employee’s share of the insurance
premium to 10% of his “income from the employer.” which, by definition, excludes tips. The
Commissioner’s regulations establishing otherwise, in both contexts, impermissibly conflict with
the constitutional provisions they were promulgated to implement. Therefore, Plaintiff respectfully
requests this Court to grant him summary judgment on his claims for declaratory relief, and declare
N.A.C. 608.100(1) and 608.104(2) invalid.

DATED this 11th day of June, 2013,

WOLF, RIFKIN, SHAPIRQO,
SCHULM. ’\’ & RABKIN. LLP
sy 4wl i/ 2333

DONSPRINGMEYER, ESQ.
Nevada State Bar No. 1021
BRADLEY SCHRAGER, ESQ.
Nevada State Bar No. 10217

3556 E. Russell Road, Second Floor
Las Vegas, Nevada 89120
Attorneys for Plaintiffs

JAO0163



o fe o] -3 [N n

AFFIRMATION

The undersigned does hereby affirm that the preceding document filed in this Court does
not contain the social security number of any person.
DATED this 11th day of June, 2015.

WOLF, RIFKIN, SHAPIRO,
SCHULM{}QI & RABKIN, LLP

S V
By: {// g i:/}} ([ 2773

D X STRINGMEYER, ESQ.
Nevada State Bar No. 1021
BRADLEY SCHRAGER, ESQ.
Nevada State Bar No. 10217

3556 E. Russell Road, Second Floor
Las Vegas, Nevada 89120
Attorneys for Plaintiffs
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CERTIFICATE OF SERVICE

I hereby certify that on this 11th day of June, 2015, a true and correct copy of
PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT was placed in an envelope, postage
prepaid, addressed as stated below, in the basket for outgoing mail before 4:00 p.m. at WOLF,
RIFKIN, SHAPIRO, SCHULMAN & RABKIN, LLP. The firm has established procedures so that
all mail placed in the basket before 4:00 p.m. is taken that same day by an employee and deposited
ina U.S. Mail box,

Scott Davis, Esq.

Deputy Attorney General

Nevada State Bar No. 10019

335 E. Washington Ave., # 3900

Las Vegas, NV 89101

(702) 486-3894

Attorneys for State of Nevada ex rel. Office of the Labor Commissioner;
Office of the Labor Commissioner and Commissioner Thoran Towler

Sy

i } RSN IS . S

By: _ i\g‘ﬁ ANINVAS ffiuv\;M i
Dannielle Fresquez, an Employate/of
WOLF, RIFKIN, SHAPIRO, SCHULMAN &
RABKIN, LLP
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DON SPRINGMEYER, ESQ.

Nevada State Bar No. 1021

BRADLEY SCHRAGER, ESQ.
Nevada State Bar No. 10217

DANIEL BRAVO, ESQ.

Nevada State Bar No. 13078

WOLF, RIFKIN, SHAPIRO,
SCHULMAN & RABKIN, LLP

3556 E. Russell Road, 2nd Floor

Las Vegas, Nevada 89120-2234
Telephone: (702) 341-5200/Fax: (702) 341-5300
Email: dspringmeyer@wrslawyers.com
Email: bschrager@wrslawyers.com
Email: dbravo@wrslawyers.com
Attorneys for Plaintiffs

THE FIRST JUDICIAL DISTRICT COURT
IN AND FOR CARSON CITY, NEVADA

CODY C. HANCOCK, an individual and CASE NO.: 14 OC 00080 1B
resident of Nevada, DEPT. NO.: Il

Plaintiff,

DECLARATION OF DAN HILL, ESQ. IN
VS. SUPPORT OF PLAINTIFF’S MOTION
FOR SUMMARY JUDGMENT
THE STATE OF NEVADA ex rel. THE
OFFICE OF THE NEVADA LABOR
COMMISSIONER; THE OFFICE OF THE
NEVADA LABOR COMMISSIONER; and
SHANNON CHAMBERS, Nevada Labor
Commissioner, in her official capacity,

Defendants.

DECLARATION OF DAN HILL, ESQ.

[, DAN HILL, ESQ., under penalty of perjury, hereby declare as follows:

1. I am a partner with the law firm of Woll, Rifkin, Shapiro, Schulman & Rabkin, LLP,
duly admitted to practice law in the state of Nevada, and counsel for Plaintiff in the above-captioned
action. I make this Declaration in support of Plaintiff’s Motion for Summary Judgment. I have personal
knowledge of the facts set forth herein, and if called upon to testify, I could and would testify
competently thereto.

2. Attached, as Exhibit 2, is a true and accurate copy of the Affidavit of Cody Hancock.

3, Attached, as Exhibit 3. is a true and correct copy of the State of Nevada Statewide
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Ballot Questions, Secretary of State, Question No. 6 (2006).

4, Attached, as Exhibit 4, is a true and correct copy of the Labor Commissioner’s
Proposed Emergency Regulations (Nov. 29, 2006).

5. Attached, as Exhibit 5, is a true and correct copy of the Labor Commissioner’s
Proposed Temporary Regulations (Feb. 2007).

6. Attached, as Exhibit 6, is a true and correct copy of the Legislative Counsel Bureau,
Research Division, Policy and Program Report: Labor and Employment (Apr. 2014).

7. Attached, as Exhibit 7, is a true and correct copy of the Legislative Counsel Bureau,
Fact Sheet: Minimum Wage in Nevada (Mar. 2015).

8. Attached, as Exhibit 8, is a true and correct copy of the Nevada Department of Business
and Industry, Press Release (Mar. 31, 2015).

9. Attached, as Exhibit 9, is a true and correct copy of Fisher & Phillips, LLP, Labor
Alert: Question 6 Passes! New Nevada Minimum Wage Takes Effect November 28, 2006
(Nov. 21, 2006).

10. Attached, as Exhibit 10, is a true and correct copy of Heinz, Von S., Money, Money,
Money: Minimum Wage Increase Dates, 12 No. 11 Nev. Emp. L. Letter 6 (Aug. 2007).

11, Attached, as Exhibit 11, is a true and correct copy of Guide to Employment Law and
Regulations, § 49.7 (Mar. 2015).

12. Attached, as Exhibit 12, is a true and correct copy of Office of the Labor
Commissioner, “Order Affirming Validity of N.A.C. Sections 608.102(3) and 608.104(2)”
(Feb. 17, 2015).

Under penalties of perjury under the laws of the United States and the State of Nevada, I
declare that the foregoing is true and correct to my own knowledge, except as to those matters stated on
information and belief, and that as to such matters I believe them to be true.

DATED this 11th day of June, 2015.

By: L \Lj&,’t ( 12773

DA’ HILL, ESQ.
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DON SPRINGMEYER, ESQ.

Nevada State Bar No. 1021

BRADLEY SCHRAGER, ESQ.
Nevada State Bar No. 10217

DANIEL BRAVOQ, ESQ.

Nevada State Bar No, 13078

WOLF, RIFKIN, SHAPIRO,
SCHULMAN & RABKIN, LLP
3556 E. Russell Road, 2nd Floor

Las Vegas, Nevada 89120-2234
Telephone: (702) 34 1-3200/Fax: (702) 341-5300
Email: dspringmeyer@wrslawyers.com
Email: bschrager@wrslawyers.com
Email: dbravo@wrslawyers.com
Attorneys for Plaintiffs

THE FIRST JUDICIAL DISTRICT COURT
IN AND FOR CARSON CITY, NEVADA
CODY C. HANCOCK, an individual and CASENO.: 14 OC 00080 1B
resident of Nevada, DEPT. NO.: 11
Plaintiff,
AFFIDAVIT OF CODY HANCOCK IN
Vs, SUPPORT OF PLAINTIFF’S MOTION
FOR SUMMARY JUDGMENT
THE STATE OF NEVADA ex rel. THE

OFFICE OF THE NEVADA LABOR
COMMISSIONER; THE OFFICE OF THE
NEVADA LABOR COMMISSIONER; and
THORAN TOWLER, Nevada Labor
Commissioner, in his official capacity,

Defendants.

AFFIDAVIT OF CODY HANCOCK

I, CODY HANCOCK, under penalty of perjury, hereby declare as follows:

1. [ am over eighteen years of age and [ am the Plaintiff in the above-captioned case. |
have personal knowledge of the facts set forth herein, except as to those stated on information and
beliet'and, as to those, I am informed and believe them to be true. If called upon to testify before this
Court I would do so to the same effect.

2. I 'am currently a resident of Nevada.
/71

Iy
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3. For the past three years, I have been an hourly employee of a national restaurant chain
with locations in Nevada. For the entirety of my employment there, [ have been paid an hourly wage

of$7.25

4. I'have never enrolled in any plan of health insurance coverage during this three-year
period of employment, nor have I been offered a qualifying health insurance plan

3. Once each year during this this-year period my employer has presented me with a health
insurance plan, but it is consistently far too expensive for me to afford. Additionally, each time a

health insurance plan has been presented to me, my employer has informed me that  am incli gible to

enroll.

6. On information and belief, my employer has always included the tips I have received or

a projection of the tips I may or may not receive in its calculation of what my share of any insurance

premium costs would be.

I declare under penaity of perjury, under the laws of the State of Nevada, that the foregoing is

true and correct,

DATED this 11" day of June 2015.

5
By: '

CODY HANCOCK

ERCILA N. YALDEZ

>R Notary Public Stute of Nevoda
: No. 05-97291-1

7 My appt, sxp. lun, 10,2017

State of Nevada }

County of Clark
SUBSCRIBED and SWbRN to/before me this 11" day of June, 2015 by CODY HANCOCK.

/%L{, 5k -

f\%tarv Public
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State of Nevada

Statewide
Ballot Questions

2006

Fo Appear on the November 7, 2006
General Election Ballot

Issued by
Dean Heller
Secretarvy of State
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DEANTNELLER STAFE OF NEVAaba

Seorerary of Stute —
g =
RIME A MUYS By . y- S(.")H W, MD; RSON
ORI oy S by o
3 Yate

PAML LA 8 REONER

QFFICE QF THE -
SECRETARY OF 8TATE STACEM, WOODBURY
Seeresry

B pesatums

Dear Fellow MNevadan

You will soon be taking advantage of one of your most anportant rights as an Amerian
citizen: the nght to vote! As Secretary of State and the stake’s Chief Rlection Ot¥icer, 1 take the
Job of wfonining the public about vartous statewide baltot questicns very seriously. An informed
and knowledgeably electorste {s a corverstons to fair and yast elections

Wil that i mind, the Secretary of State’s office has prepared this bookler detailing the
statewidde questions that will appear on the 2006 General Election Ballot  The bonklet contams
“Notes 1o Voters,” a complete Nsting of the exact wording of each question, along with a
swmmary, arguments for and agamst cach question’s passage, and, where applicatde, 3 fiseal
note. Any fiscal note included o this booklet expliing only adverse impacts and does not vele
any possible cost savings.

[ envourags you fo carefully ond thoughifully review the ballol questions hsted in the
booklet. Az a voter, your uctions on these haliot questions can create new Jaws, amend existing
laws or amend the Nevada Consttution,

(m the 2006 General Rlection Ballot, there are ten statewide questions.  Batlot Question
Numbers %, 9, 10 and 11 appear on the ballot through the actions of the Nevada State
Legislature. Bq!!m Chiesnon Poambers 2, 4, 5, and 7 quelified for this year’s ballot through the
initiative petition process.  Bablot Question Numbers 1 and 6 also gualified through the initiative
petition process, passed at the 2004 General Election and appear for the second and last time on
the 2006 General Election Ballot. Baflot Guestion Number 3 was removed from the Hatlot by
the Mevada Supreme Court

Tou can also view these ballel questions on the Sceretary of State’s sweb site at
wwyvseerelaryalstate biz, If you require further assistance or aformation, please feel free o
contact my oflice at 775-684-3705.

Respectfulty,

DEAN HELLER

Secretary of Siaie

M. \1N HFICK CORPORATE ST TE OPFNR
% 5 4 L A
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Title

Crriginated

I passed in 2000

[

L9

o

o

Education First

Mevada Propesty Owner’s
Bifl of Rights (PISTOL)

Tax and Spending Conirof
for Nevada (TASC)

Responsibly Protecy
Mevadans from Second
Hand Smoke

Clean Indoor Ay Act

Raise the Minimom Wage
for Working Mevaduns

Regubation of Mariuana

Sales and Use Tax of 19355

Initiative Petition

Imtiative Petition

Initiative Petition

Taviative Petitien

Initiative Petition

Iniuative Petition

Inmiative Petition

Legistature
AB 354 of the 73
Session nclading Iwm
To Visters

Becomes Law

Wikl Go Onro The 2008
Cieneral Election Ballot

Removed by the
Nevada Supreme Court

Becomes Law

Becomes Law

fYecrmyes Law

Becomes Law

Recomey effective
Jarnwry 1, 2007
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QUESTION NO. 6

Ameudingnt to the Nevada Constitalion

CONDENSATION (Ballet Question)

Shalt the Nevada Constitution be amended w mige the runinnum wage paid to emplovees”

s

EXPLANATHON (Ballot (uestivn)

The propossd amendment, i passed, would create a new suction to Articke 15 of the Nevada
Constitution.  The anendment would requive emplovers to pay Nevada employees $313 per
hour worked if the smplover provides health benefitz, o 38,15 per hour worked if the employer
dees not provide health benafite. The ratey shadl be adiusted by the aweunt of mereases i the
techeral minimum wage over $5.15 per howr, or, 5t greater, by the carulative increase i the cost
of Hving measured by the Consumer Price Index (CPTY, with no OPf adpusvoent for any onewyear
period greater than 3%,

The following arguments for end sgainst and rebutials for Question Mo, & wers preparad by o
sonumiRer 8 required by Nevada Revised Statutes (NRS) 293,252,

ARGUMENT IN SUPFORT OF QUESTION NOL 6

All Nevadans will benefit from a long-overdus mereass in the stale™s mininum wage thiough a
mare robust econamy, a decreased taxpayer burden and stronger famities.

Low-income workers who do not cunmiiv carn enough o covey the basic costs of fiving for
tietr faroilies — housing, health care, food and childd care ~ will clearly bensfin,  Mawy fow-
meome Nevads faoables live £n pasverty even thougly they heve fulltime jobs A Nevada worker
al the cwrrent minmne wage for 40 howrs per-week — evary weoek, alt yesr - oakes only
F10,712. 1f the nuinwmum swage had been increased to Keep up with rising prices over the lust 25
vears, 1t would now bring in 315,431 por=yoar — not $10.712. Al the current 35,13 an bour, mary
mininum wage workers in Nevada bave incomes below the federal poverty Hine. We wat ©
cncourage people o work and be preductive members of sociely. [ veonomic comimon sense.

Taxpavers will benefit as an increased minimum wage sllows lov-hwome working families to
heeome wore finwrsially oble @ free thenmselves fom costly tspaver-providded services such as
wellare, childeare and public health services

Our stte’s geonomy will beoefit s we develop » workforce that will earn move spendable

awome aad put dolfars dyrectly o focal stores and busine

3
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{%.m;sw the annesum wage one dollar affinms Nevadan's held '*‘s that we value work, eapoecally
feuly jobs performed by nussing hone anploye £

Mingnum e ‘wri&’» e viod fust teertagers sworking past-time o pay for movies, CDg and fast
food. The vast majerity of minimum wage workers in Nevada are adults {79% are 20 and older),
Mast wark imi t:m', Six out of 10 muninvan wage samers are women, Twenty-five percent we
single wothas, And altogether they we the parents of 25000 chaldren The paveheck these
workery braug home aceoants for about hadf of thew families” earnings

Mo matter what special interests and big corporstions who oppom ¢ fair moandmen wege el you,
virtually every repumb{c seenoinic study has found Am workers don't get fired when mupimun
swages are paased o increased. I faet, emplovimient increases. Eight of the eleven siates that bad
& munimum wage above the federal level w2003 ars pmd cing more jobs than the United States
as & whole

Rassing the minimurn wage makes sense for off of Nevadu, Cast a vote fur Nevada wodking

people, Mevada taxpayers, Nevada values and a stronger Nevada economy.

The above argument was submized by the Ballar Quesdon Commniitee samposed of

citizens in firvor of this quesdon ay provided for in NES 293252
REBUTTAL TO ARGUMENT IN SUPPORT OF QUESTION NO. &

Congrary te oains by those sager w change Nevada's consitution, the most credible economic
researeh for over 30 vears hag ¢ shown il micimua w age hikres hurd, rather thay help, low-wage
workety.

A reeent example is the study, The Effects of Minimum Wages Throwghma the Wage
Distribnatios, by David Neumark, National Bureau of Eeonomic Research; Mark Sehweitzer,
Federal Reserve Bank of Cleveland, and William Wascher, Bourd of Governors of the Federal
Reserve - Division of Research and Statigtics: “The evidence indicates that workers mitiadly
earning near the minimum wage are adversely aifected by minimum wage increases. .. Although
wiges of low-wage workers increase, their bours and employment declive, and the combined
effect of these changes is a decline in earned income.” Nutonal Bureau of Economic Regeoreh,
Working Pagper 7513 3

The same year. Staoford University’'s Thomas MaCordy & Frank Melutyre showed that the
effect of a wmimum wage mc’rcaw is very similar to 2 “saleg tax levied only on selective
commodines” and conclude . thres m four of the poorest workers fose from shouldering the
costs of high

er prices resubting from the wage moerease. When these benedlts and costs mig
considered. the mmununi wage s ingffectvy us an anti-poverty policy.”

The above wegument was submived by the Ba

criizees oppoved 15y queston as provided for in NRS 293, 35-3

ot Question Commitive composed of
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ARGUMENT AGAINST QUESTION NU. 6

Thes constiturionst amendment would antuslly norease poverty w Nevidda, ruther than fight o

e

Surtering the most woeld be single mothers with Hule edusation, and other unskilled waskers

who are pust entering the job market.

fi’dd}»}\uti crtry-lovel employess are paid not just with wages, but also she chance o lomn new

b skalle. Witk those new skills—and the work habiis they .caux—wm\,; o able (o olimb the joi_,
ludder and make betler Hves for themselves and thely families.

But if’ govermmem forces enry-level wages artificially higher, Tewer businesses witl be able 1o
hite these wnskilled workers, That's because their fotad cost fo the compang—ibelr pay, plus therr
tralning costs-—vadl often be greater than these wewkers contribute to the company. S0 some
workers will be let go, and others will never be hived. ‘

Nevada hag long been known as a stute where businesses anjoy econiomic. opporinnities they
cannot find elsewhere, But this constitutional amendment would end &l that,

1t would suddendy place Nevada ut a g economie disadventage o many other states—stales
w;i};om these high wage ru;uu emneris, U ﬂdm this amendment, wages paid in Nevada youst, from
now on, exseed the federal minian wags by abows $1 an howr. This would »:uoml‘ dnmage
Nevads businesses——cspecially smafl mom and pep busibesses, which usually bave fewer
resourees 1o wark with,

Thiz propusal alse would discriminate agalnst nov-usion mmp-anias' -which means agamst the
great majorty of small businesses in Nevada, 1 would give lebor union officals the power,
wadex the Lw o permit wwon companies o hire new employers af rales Arfow the new
minimun wage, This s unfiir o buth companies and anion members. Tt is also a virtual
mvitalion {o union corruption.

The key to fighting poverty—and 0 achieving higher wages for olf workers-—is long-term
ccopmic growtlh Artiffeially higher wages ampuscd by government witl ondy cbsttuet such
growth.

This proposed constitutions! amendiment should be rejected,
Figeal timpact: Negative,
Envirommental forpact, Mewteal,

Public heslth, safery and welfare impact: Megative

The above argument was suboetied by the Ballot
ez sppmsed to 1hF suesdon ae provided for in NRS 39

- : . I
wsiton (onuniites Comgyed of
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REBUTTAL TO ARGUMENT AGANST QUESTION NO. 6

Raising the siimnuen wage in Nevada will decrease ponverty as 1 incranss pw{\i &'y partinngydon
in the Staee’s economy. I Wmuww‘i 2 whudly made peoply poorer - us the special interests
opposed to this amendment ridicwously clam ~ aolody i Mevada would ever ask tor o ruse,

a miminman wage job, will see an Incresse In

Single mothers, as well us anvone else working
ety wages that will atuttz;.zi}., altow then to pay for howsing, healtfivare, food and childvae.

Al available sconomie studivs show that everyone wing when the mrininars wages 1§ mereased.
Low-meome workers ear maore, besome fess dependent su weltire and other public programs
witich eases the burders ow Gogpayers, and have more money 1o spened on focal goods and services
- which strengthens the sconory and generates more jobs,

There & nofhing I the amendiment o mise the minmmum wage that would exerapt onion

EAY

COMPANICS ~ 1S s federal aunimum that alf compantes roust follow.

Raise tow-mwome workers” wage.  Spur Nevada™s economiv growth, Guuerate more buying
powar to support Nevada businesses,  Create jobs.  Move low-wage workers away rom
,se‘s;x-'t:rs“ burden

dependence o public programs and ease tay

e

You cantachieve alf of these goals by voting YES on the munimum swage sroendment.

The above wgwment war seburitted by the Ballol f; sestion Committee composed of
citizens i favor of this question as provided for in NRS 293 252

FISCAL NOTE
FINANCLAL IMPACT ~ CANNOT BE DETERMINED

Although the proposal 0 amsod the Nevedy Consutution to increase the ninimum wage in
b ,:w\da \,ovfd restlt in addidomal costs w Nevada's businesses, the impast on a particular
Pusmess would depend on the mumber of employees working at a wage below the new
requirementt, the amount by w hm b the wages would need o be inoreased and any actions taken
by the business to offaet any increased costs assnciated with the merensed wuge raquirement.

The proposid would, however, result i benefictal financial inspacts for emphw 23 Who reestve a
wage neredse as a result of the prapesal and who are ot 1mg“~a.t\vd adversely by any actions
waken by the buniness to offser the inoveased cosis associated with the increased wags

requarenent

In addition, of the pmw,al resudls Iy an merease in annual wages pand by Nevada's emplovers,

»the State fram the smposition of the Moditied Fusiness Tax would shso

reveres recerved by
rease.
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FULLTEXY OF THE MEASURE
RAISE THE MINIMUM WAGE FOR WORKING NEVADANS

EXPLANATION - Matier i bedde d Faics is aew, motsr bapyeen 14 akers Panitod aw § s rosersd 0 b anuned.

A
H2Y

THE PEOPLE OF THE STATE OF NEVADA DO ENACT AS FOLLOWS:
Section §. Title,

Thus Measure shail be know and may be cited ss “The Raise the Minimum Wags lor Working
Nevaduns e

Section 2. Findings and Purpose

The people of the State of Novada herely make the follosving fiwdings and declare their purpose
i enasting tus Act s as follows,

Moy full-time worker should lve in poverty in our siate.

Raising the mininman wage i the best way to light poverty, By raising the

mbtmam wage form $5 15 an howe @ 55,15 an bour, a full-time worker will eurn

ag additional $2.000 mowages. That's snough to make a big diiference in the
hves of low-income workers to move wany families out of poverty.

3. For ow —wage workers, a disproportionate mmount of their income goes toward
cost of living expenses Living expenses sovh as housing, healthears, and food
have Har outpaced wage levels for Nevada’s working fiuralies,

4. o qur state, 6 owt of 10 minimum wage samers are women, Moreover 15 pereent

of all minimum wage carners ace singls mothers, many of whora work full-time.

ATE3.13 an hour, mingnum wage workers m Nevada make less mney than they

would on welfare.  When people choose work over welfare, they become

produstive munbers of society and the burden on Nevada taxpayers is reduced.

f. Raging the mimmum wage from $513 an hour to $6.15 an hour affirms

Nevadan's behiefs ihat we value work, especially the difficult jobs parformed by

hotel maids, childeare workers, and nursing home emplovees. We need 1o muke

sure the workers who are the backbone of our sconemy rsevive fair paychecks
that allow them and their Smilies to live abrove the poverty Line.

Brad e

L

Segtion 3.

Article 13 of the Constitution of the State of Nevada is herelry amended by adding therato a new
section to rexd ax follows

See. 1o, Paymeent of svivdeam compensafion to empiopees.

A Eack ermployer shall pay o wags to each epyplovee of not less than the ourdy vates
sel forth in this section. The rate siadt be five doflary and fitteen cents (35.13) per
huorer worked, i the ewployer provides Realth besefits as described herein, or six

dollars wonid Jifteen cents (36,15} per hour if the employer does net previde such
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Gengfirs. Qffering hwadth bensfits within the mearing of this sectiorn shall consist
af mukimy headth insirance avadlable te the waployes for Hee caployee and the
splives’s dependenty ar @ winl coxt to the owployes for presifums of not suore
than F percent of the empleywe's gross foxable facome from the emplover. These
rates of waeges shall be afjusted by the amonnt of Increases in the federal niininmm
wage ever 3315 per howr, o, If greader, by e cupulotivy incresse in the cost of
fiving. The cost of living increase shall be mpasnred by e percentags inersase us
of December 31 (n asty yeor ever the leved az of Decomber 31, 2004 of the
Conseer Price Tadex (A0 Urbass Coivanrery, US. City Sverage) as published by
the Burean of Labor Stutlstics, V.8, Departuent of Labor or the successor index or
federat agency. No CPI ndiustment for any ong-pear period way be greuter than
3%, The Governor or the State apency desigrnted by the Governor shall publizh a
hullesin by April 1 of qoeh yeur annonncing the wdinsted rates, wiich sholl tuke
effect dre following July 1 Such buflstia will be ronde avirilable fo ol eomployers
and to aay other persen whe has filed with the Guvernor or the devigauted agerncy a
reguest fo receive yuch nodve but lack of motive shall not exvuse noneomplinnes
wiith thiy section.  An empioyver shoall provide written nofification of the rate
adiusiments to each of Its emplovees and make the necessary puyroll adfusiments by
July 1 foliowing the publication of the hidleting  Tips vy grotuities vecejved by
entployees shall nat be credited ay balng any part of or offSet ngainst the wige rates
required by $5is seciinn

The provisioas of s section may nof be woived by wgresinent between an
individunl empilovee and o emplopsr. Al of the prpvivions of thiy section, ar anp
prrt heresf, may be waived ine a bopue fide eollective bargaining agrecment, but only
if the wiiver Iy sxpliciely sef forth in such agreesnent in clear and anombizuous
terins. Unilateral implementation of termy amd conditions of exmployment by vither
pearty to @ vollective burgaining velationship shall not consfiente, or e permiriii, as
@& waiver of afl or any parst of the provisions of thiy section. An gmployer shall aoy
divcharge, veduvce the compensation of or otherwise discriminarte against any
samplayee for using any civil remedies fo enfaree (hiv sectivn or stherwise asserilng
Bis or fey righss wunder thiy sectlon, As employee clabming vielation of this section
may Sring an iwtion ugningt Iy or her anployer in the courts of Uds Stme o
enforvey the provisiony of s section and shall be emiigled to wll remedies avallabe
arder the o or n equity approprints to remedy any vielation of this section,
including but not fimited fo back pry, dumages, reénstaloment vr Bjnnctive celicf
An eeplpyee wha prevails in ey action to enforce this section shall be imvarded s
vr frer reasonuble attorney’s fees and cosiv.

Loy nsed i this section, Vemplopee” menns any peryon whe iy emplayed by an
cnmployer wx defined hevein but does not inelude an enployes who is ander vighteen
(18} years of age, employed by 6 novprofis commization for after school or sununer
employmeny or as o feaived for o pertod eer longer than pinety (96} duys.
SEmployer” sucany any individuad, propriciorship, partnership, jeint venture,
corporaion, fmited Bahility corapany, irest, associntion, or other entity il puip
cmplioy imiividunly or enter into contracts of cmplayinent,
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Do Il any prevision of thiy seciton &y declared illegal, irvalid or inoperative, i wholy
ar i part, by the final decision of any court 9f comperent jurisdiction, the
resurning provistens apd all poctions nod declured dlegul, oalid or inoperagive
shall resaiv in full force or ¢ifect, and ne such determinion vhall invalidate the
remntining sections ov porfions of the sections of this section,
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PROPOSED EMERGENCY REGULATIONS OF THE
LABOR COMMISSIONER
NOVEMBER 29, 2006

EXPLANATION- Matter that is upderlined is new; matter in brackets [omitted
material] is material to be omitted.

AUTHORITY: §81-13, NRS 607.160(1)(b), NRS 608.270, NRS 608.018, NRS
233B.0613.

Section 1. Chapter 608 of NAC is hereby amended by adding thereto the
provisions set forth as sections 2 to 12, inclusive, of this regulation. This
regulation shall expire at the end of 120 days from filing with the Secretary of
State or upon the filing of a temparary or permanent regulation whichever should
oceur first,

Sec.2. Nevada has established a two-tiered minimum wage.
A, The first tier, lower tler, is from $5.15 to $6.14 per hour for
employers who provide qualified health insurance benefits.
B.  The second tier, upper ter, is $6.15 per hour for employers who do
not provide qualified health benefits,

Sec.3. The minimum wage may be adjusted annually.

A.  These rates will be adjusted annually to include increases in the
federal minimum wage and a yearly cost of living adjustment as set
forth in Article 15, Section 16 of the Constitution of Nevada.

B. The annual adjustments will be announced in April and become
effective on July 1 of each year.

C.  Each minimum wage tier will increase by the same dollar amount as
the federal rate increase.

Sec.4. A. The minimum wage applies to all employees in Nevada,

B. The minimum wage exemptions codified at NRS 608.250(2)
conflict with Article 15, Section 16 of the Constitution of Nevada and
are no longer applicable,

C.  People under the age of 18, employed by a nonprofit organization
for after school or summer employment or as a trainee for a pericd
not longer than ninety (90) days are not considered employees for
the purpose of compliance with the minimum wage.

D.  There is no distinction between whether an employes is full-time,
permanent, part-time, or temporary.

Sec. 5. In order to qualify for the lower minitnum wage tier an employer

must comply with all of the following:
A, Health insurance coverage must be inade available to the employee

and the employees dependents; and
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B, Theemployee's share of the cost of the premium cannot exceed 10%
of the employee’s gross income as defined under the Internal
Revenue Code for the time interval between the premium
payments; and

C.  The health insurance must be a policy, contract, certificate or
agreerent offered or issued by a carrier authorized by the Nevada
[nsurance Commissioner to provide, deliver, arrange for, pay for or
reimburse any of the costs of health care services or, in the
alternative, any federally approved self-funded plaus established
under the Employee Retirement Income Security Act of 1974
(ERISA), as amended, except that medical discount plans as
defined by NRS 695H.050 and workers compensation insurance do
not qualify as health insurance.

Sec. 6. If an employee declines coverage under a qualified health insurance
plan offered by the employer, the employee may be paid {n the lower minimum
wage tier, however, the employer must document that the employee has declined
coverage and declining coverage may not be a term or condition of employrent.

Sec. 7. If an employer offers qualified health insurance, but for some
reason the employee Is not eligible to receive the coverage provided by the
employer or there is a delay before the coverage can become effective, the
employee must be paid the upper tier wage until such time as the employee
becomes eligible and is offered coverage or when the insurance becomes effective,

Sec. 8. For the purposes of complying with the overtime provisions of NRS
608.018(1),

A. An employer who qualifies for the lower tier minimum wage shall pay
all employees with a .base hourly rate of $7.725 per hour or less
overtime whenever the employee works more than eight hours in a
workday. '

B. An employer who is required to pay the upper tier minimum wage shall
pay all employees with a base hourly rate of $9.225 per hour or less
overtime whenever the employee works more than eight hours in a
workday.
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Chapter 608 of NAC
LCB File No, T004-07

PROPOSED TEMPORARY REGULATION
OF THE LABOR COMMISSIONER

EXPLANATION- Matter that s italicized is new; matter in brackets jemitted-matesial} (s
material to be omitted.

AUTHORITY: § § 1-10; Article 15, Section 16, the constitution of the State of Nevada, NRS
607.110, NRS 607.160.

Section 1. Chapter 608 of NAC is hereby amended by adding thereto the
provisions set forth as sections 2 to 9, inclusive, of this regulation.

Sec. 2. Definition of minimum wage tiers.

1. The lower tier is from $5.15 to $6.14 per hour for employees who offered qualified
health insurance benefits,

2. The upper tier is 36.15 per hour for employees who are not offered qualified
ftealth benefits.

3. An employer must pay the upper tier rate unless the employee qualifies for the
lower tier rate.

4. These rates may change based on the annual adjustments as set forth in Article
15, Section 16 of the Constitution of Nevada.

Sec. 3. Applicability of Minimum Wage.
1. The minimumwage applies to all employees in Nevada.
2. The only exceptions to the minimunm wage are

() Persons under the age of 18; or

(bjPersons employed by a nonprofit arganization for after school or summer

employment; or

(¢)Persons emplayed as trainees for a period not longer than ninety (90) days as

interpreted by the U. S. Department of Labor pursuant to Section 6(g) of the

Fair Labor Standards Act; or ;

(d) Persons employed under a valid collective bargaining agreement where
Article 13, Section 16 of the Nevada Constitution relating to minimum
wage, tip credit or other provisions included therein have been waived in
clear and unambiguous terms.

3. There is no distinction between full-time, permanent, part-time, probationary, or
temporary employees.

Sec. 4. In order to qualify for the lower minimum wage tier an employer must comply with all
of the following:

a5en
Agency Draft of Proposed Temporary Regulation T004-07
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I, Qualified health insurance coverage must be made available to the employee and
the employee's dependents, if any. For the purposes of this section, qualified
health insurance coverage is “available to the employee and employee’s
dependents” when an employer contracts for and maintains qualified health
insurance for the class of employees of which the employee is a member, subject
only to fulfillment of the conditions required to complete the coverage which are
applicable to all similarly-situated employees within this class, unless the waiting
period exceeds 120 days; and

The employee’s share of the cost of the premium cannot exceed 10% of the
employee’s gross taxable income attributable to the employer as defined under
the Internal Revenue Code;

(a) “Gross Taxable Income” attributable to the employer means the amount
specified on the employee’s W-2 issued by the employer and includes tips,
bonuses or other compensation as required for purposes of federal
individual income tax.

(b) To determine whether the employee’s share of the premium does not exceed
10% of the employee’s gross taxable income, the employer may:

L For an employee for whom the employer has issued a W-2 for the
immediately preceding year, divide the gross taxable income from the
employer into the projected employee’s share of the premiums for
qualified health insurance for the current year;

11 For an employee for which the employer has not issued a W-2 and
has payroll information for the four prior quarters, divide the
combined total of gross taxable income normally calculated from
this payroll information from these four quarters into the projected
employee’s share of the premiums for qualified health insurance for
these four quarters;

111 For an employee for which there is less than an aggregate year of
payroll information, the employer shall

1) take the total payroll information available for the employee
determine the combined total of gross taxable income normally
calculated from this payroll information; and

2) After dividing it by the number of weeks it represents and
multiplying it by 52, divide this annualized number into the projected
employee’s share of the premiums for qualified health insurance for
the current year;

Iv. For a new employee or an employee who turns eighteen years of age
during employment, the employer shall wait until the employee has
completed two normal payroll periods and then utilize this payroll
information as set forth in subsection 3 above relating to an

(%)

employee for which there is less than a complete year of

employment; and
3. Offers a health benefit plan that meets one of the following requirements;
(a) The plan covers only those categories of health care expenses that are
generally deductible by employees on their individual federal income tax
returns pursuant to the provisions of 26 U.S.C. Sec. 213 and any federal

e
Agency Draft of Proposed Temporary Regulation T604-07
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regulations relating thereto, if those expenses hud been borne directly by
those employees; or
(b) Provides health benefits pursuant to a Taft-Hartley trust which:
L Is formed pursuant to 29 U.S.C. Sec. 186(c)(5); and
11 Qualifies as an employee welfare benefit plan under the Internal
Revenue Service guidelines; or
(¢) Is a qualified employee welfare benefit plan pursuant to the Employee
Retirement Income Security Act of 1974, 29 U.S.C. Sec. 1001 et seq.

Sec. 5. An employer may decide to pay the maximum wage rate Sor minimum wage currently
applicable in lieu of making any determination under this regulation that the employee may be
paid the lower minimum wage rate.

Sec. 6. If a determination is made that the employee’s share of the premium does not exceed
10% of the employee’s gross taxable income from the employer, the employer may pay the
employee through the end of the calendar year for which the determination has been made
either: ,

1. The lowest minimum wage rate currently applicable; or

2. Any amount within the lower minimum wage tier currently applicable.

Sec. 7. If an employee declines coverage under a qualified health insurance plan
offered by the employer, the employee may be paid in the lower minimum wage tier, iowever,
the employer must document that the employee has declined coverage and the documentation
must include the employee’s signed wavier of coverage. Declining coverage may not be a term
or condition of employment.

Sec. 8. If an employer offers qualified health insurance with a standard waiting period
of no more than 6 months, the employee may be paid at the lower tier wage rate. [f an
employer does not offer a qualified health insurance plan or the health benefit plan is not
available or the health benefit plan is not provided within 6 months of employment, the
employee nust be paid the upper tier wage rate until such time as the employee becomes
eligible and is offered coverage or when the insurance becomes effective.

Sec. 9. For the purposes of complying with the daily overtime provisions af NRS 608.018(1),
an employer shall pay overtime based on the minimum wage tier for which that employee is
qualified.

Sec. 10. NAC 608.110 is hereby repealed

[PRAC6OSHO-Minirrum-ware—NRS-608-250)-T he-mipimum—age-foran-employesin-prvate
smploymentwlies

-teeer-efagesrolderis-$5-5per-hour:

under-H-earetanes-$4-39-per-hour)

T
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Legistaive Counsel Burean

POLICY AND PROGRAM REPORYT
Rasearch Diviston

Al 2014

LABOR AND EMPLOYMENT

INTRODUCTION

The emplovment of workers  a cormerstone of any
eennowy and 3 fundamental subject of governmental
oversighs.  The State of Nevada has 4 long history
of involvement i employment issues.  The fest
miners” unions o the western United States formed
an the Comstock i the varty 18005, Chapier 613
(“Fmployment  Praciices™y of Nevada  Revised
Surtures (NRS) dares o 1911, In 19185, Nevada's
Legistature creuted the Cffive of Labor Commissioner,
giving the Commissioner primary responsibility to
snforce the Stare’s labor Jaws, particularly those
refated o wages and hours,

At the national level, the Wagner Ao of 1935, also
known as the Nadonal Labor Kelgtions Act,
provided federal support for unionization and
coffective bargainig.  In 1947, the Taft-Hartley
Act shifted federal policy wwird a muose neutral
position on mronizasion.  The Landrum-Griffin Act

of {959, known a3 the Labor-Muanagement Reporting amd Disclosure Act, created a bl of rights far

urion members.

The following sections of this repart outline some impartant aspects of fabor and etnployment policy
in Mevada, including the conorps of at-will employment, the minimum wage, (e right to work,

TABLE OF CONTENTS

AW Erophygnant e
Employment of Mnors
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Oecupational Health and Safety ..
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Unemployment IBSuranse . oo

Waorkers' Campens ation {indlustria

Addifonal RefRrentes.. .o vaon aoviiam i

Regearch Stafl Contacl® v irreenae

-4

[&y]

th

grrernploymient insurance, workers' compensanon, and orher subjscts.

AT-WILL EMPLOYMENT

Arwill employment is o legal dectrine that defines an employment relationship s which either e
einployer or amployes may bregk off tie relaionstip with no Bability, provided thae the employee hag
ne sontract fur a Jefinite wrem or that the employer has vot recognized a labor union.  Nevada is an

at-will employment state.
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Businesr and Labar

In most states. including Nevada, an cmployer may nod fire an enployee if de firing would viglste the
sate’s public policies (agaiost discrimination, for example) or 3 state or federal statute. Also, an
eontract may uot by fved withowe Habillty on the part of the emplayer.

cmplyyee With an g
wha, also recognize o breach of un Jmplisd covenant of good futh

Eleven safes, agaiv including N
and G denfing g3 an exception w atwill employment,

sse of Vanckest v GNLY Corporation (103 Nev, 417, 777 £.2d4 366 [1989]), the

In 1989, in the
Supreme Uownt of Nevada considersd at-will employmen, saying, “BEmployment abwil iy a
v can dismuss an at-will

contractoal refatiouship and thus governad by contraer law,  An smployes
without cause. so fong 3¢ the dismizsal does not offend a publie pohey of iy state.™

employes with ov

Sunilarky, m the 1990 cage of Americon Bask Stotionery v Farmer {196 Nev, 698, 789 P24 1109

[E990]), e Cowt satd, Al coplovees in Mevada we presumed © Ds oa- wm enplovees.

An employee iy rebut this presumption by proving by a preponderance of e evidence thay there

was an expressed of boplicd contract beoween his emplover and himsslf that his employer would fire
him only for capse,”

EMPLOYMENT OF MINDRS

T the early 19003, the nombers of chuld laborers i the U S, peaked. Minors worked in sgriculnue,

industry, as newsboys and messengers, and in other jobs. Tn 1938, the U.S. governmoent regulated for
the first thae minimem ages of employment and howrs of work for chilifren, in the Fair Labor

Standards Act.

Nevada restricts the cwplovment of winors onder the age of 16 and bativesn the ages of 16 and 13
Mo persan under 19 years of age may be fegally emploved to wark in amy capuctyy w conpestion with:

» The preparation of compoundy nsing dangerots of poisenons acids,

+  The manufachure of colors, paints, or white Tead;

»  Dippmg, drying, or packing marches;

s ’mé manygfacture of goudy for nunoral purposes;

« A coal breaker, gliss farnace, mine, ore reduction works, quarry, o smelter;

« & cigar factory, tobacen warshionse, or other factory where tobacen i§ preparsd;
v A Jaumiry;

v A prewery, distilery, or othey edablishment where malt or aleoholic Bguors are

mwanmfaciared, or packed;

bustided,
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Labor and Employvmwent

«  The outside evecdon or repair of sleciric wires;
+ Running or managing elevators, hoists, or lifts or oiling dangerous or hazardous machinery
WO,

+  Gaw ending, wrack repairing, or switch tonding;
« Aciing g o brakeman, conductor, engineer, fireman, ov motorman an any eailroad; or
»  Esfablishments where explosives any soapafactared o stored.

The Labor Commissioner may lso declare niher employment 1o be dangerous o1 injurious w the
health ov morals of pervons under 16 years of age. thus prohibiting the employment of children in
those Hues of work as well. Mo pereon under the age of 16 may work more than 48 hours a week or
g hours a duy, with ceriain exceptions, and no person uoder the ayge of 14 way be employed without
written persgssion from a district court jadge or other person awhorized by 3 judge.

Except for employment as a performer in a wotion plotmre, no person may enyloy any child under the
age of 14 during the hours when schoot 18 in session, unless the child his been exonsed by the school
district or the onder of te juvenile cowr

For persons between the ages of 16 and 18, Nevada has fower reswictions.  They may not work in
bars or casinos or in ocowpations dangercds to health. In incorporated citles and wwns, wo peison
under the age of 18 may be employed to deliver goods or messages before § a.m. or after 10 pam. oo
any day.

In 2003, Nevada amended s laws to provide for judicisl approvisl of a contract involving a mingr
rendering artistic, athietic, creative, or intelfectual property services, I the court grants its approval,
it st imanediately appoint a special guardian o receive and hold a specific percentage of the minoe’s
cavoings.  When the conraet s trminered. the saenings must be tmusferrsd o the mivor, if
eprncipated, or @ the minve's guardian.

MINIMUM WAGE

Bogh federal Taws and. the Lews of the State of Nevads require an employer 1o pay a nunbmanm wage.
The currest Federal minimum wage, pursuant to e Pair Labor Stamdards Aot (FLSAL s
57.25% per bowr, effertive July 24, 2009 The FLSA doss not sopersade any state or focal low dhat
is more favorable o comployees.  Thersfore, jo a state with @ higher minimum wage, the employse
prust pay the higher rate.

In 3004 sned 2008, Plevada’s votors approved an amesdimeni o the Nevade Constisurion (anicle 13,

Section 165 adding a new section rgarding mummum wages. An employer must pay 2 Cerrin wage 1o
aoy employen for whern the employer provides health care benefits or 4 higher wage 10 any omplove
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Busioss aad Labor

wht does 1ot roeelve health care benefits,  The mininnn wege is adjueted wmally w dwe fevel of dwe
federal mmbnam wage or v the coelative increase in die sost-of-hivimg indes. whichever rosulis ia
the fugher amount,  The adjusinent, i any, is asnounced op April 1 by the Oifie of
Laver Commissioner snd js effective on July 1. Effective July 1, 2013, the State munkoum wage s
$7.25 per how for employess who reccive health care benefits and 38 23 for enplovess whe do net
recerve frealth care benefits.  “Health benefits™ mean a boalth ingurance plan that is available 10 the
simployes and e employee’s dependents ar a tord cost w the employee of not more than 140 peresnt
of hiz or her gross tuxable inconwe {ram that employer.

An employee under the xge of 18 who is employed by a nonprofit corporation for after-sehool or
somamer employment, or 99 a walaee, for not mors than 50 days & exempt from Nevada's minimum
wage rades. And by 287, the Legislature clarified the relationship between clients aud providers of
rebabilitation services wnd srainiug programs fur haudicapped persous.  Such a relatomstup & not
sonsidared employarent for purposes velated o the mindmwmn wage.

QCCUPATIONAL HEALTH AND SAFETY

To prevent work-refated illoesses, injuries, and occupational faalities, federal and State kv set
standards and establish geforcemient progrsms for workplace healih and safety. These laws address
such subjouts gs ashestos exposure, blood-borne pathogens, cxposure 40 other chemiicals, guards on
moving parts, hazard coramunicarion, snd work by confined spaces.

The federsl Occupational Safety and Heghh act of 1970 ereatadd the Ocrupational Safety wid Heulth
Administration (QSHA) and the National Tmattute for Qccupational Safety and Health (NIOEIR), a
vesearch ageney, The Taw suthorizes states to develop approved bealtho and safely plang, if tiey cover
public employees s provide protection eqoivalent 1 federal regulatons. Nevada's faws are found in
Chapter 618 (*Occupatiora! Safety and Health”) of NES.

1n response 1o 2 smber of sorious worker safety issues—including 12 futabrics in southern Mevada in
2008—the Legishuure passed two messues in 2009 to promors safety on construetion siws and w
assist families affected by fatal constuction accidents,

Assembly Bill 148 (Chapter 432, Straues of Nevoda 2000 required eonstruction workers and their
supervisory to take consmcton safery courses and obiain complenon cands, or be subjeet
suspession or irmination by their employers, A nomsupervisery constructon worker must complete
are approved  10-houy cousse i construction industry saferty and health bazard recognition and
preventdon, known as an “OSHA-IT orwse.™ A sapoivisory constructon worker must complete a
similar 30-hour course, known s ap “OSHA-3D covrse.” The enployer must prosent a completion
card within IS days of his or ber eployment date. U the employee does not present the card, the
erployer most suspend or wrminate te employes.

Theeugh December 31, 2010, a consuuction worker had the option of completng an alierative
course offered by the ermployver. The cmployer's safety committes must approve the altermative course
aud it must meet or excend foderal guidelines. However, an emplovee who satistied the requiremeants

seareh Divigien, Legivkarve Couniol Burva
wid Prgriom Repor, Aprd M4
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of AR M8 by completing an alternanive course e nevertheloss cianplete an OSHA-1Q or OSHA-30
course, as spplicable, vot lster than January 1, 2081 The tall does not apply (0 workers performing
maintenance on property for which a certifiva of vocupancy has bern fssued, or to Nevada's

Deparument of Transportation and s employees in the performmance of their dutiss,

Seate BUL 288 (Chapier 216, Swnres of Nevaday of the 2009 Session addressed workplace Fatalities
and workers' families 1y rzquired the Division of Todustrial Refagons (DIR) of Nevaue’s Prepantment
of Business and Incustry (BT}, sfter invesdgating a fatal aceident, © offer w discuss any citafion it
ivsues with the employes’s inunediate family. The measere also required the Division o provide the
tarnily’s contact information {0 the Oveopational 8afely and Health Review Board, in the event that
the employey contests any citition or fine vwlued © the aooiders

RIGHT TO WORK

Nevads i3 2 right-to-work etare.  Rightto-wvork faws prohibit agreemerns between labor srions and
cnployers miking mewbership jn w union, or payment of ugion dues, s condition of employmer.
Feser than half of the 50 states have such faws.

The federal Tafe-Hanley Act authorizes imdividual stares o adopt an “open shop™ ride, under whicli
an employee cannot be competled 1o joitt 3 union or pay the equivalent of dues fo a union, nor can te
anployes be fived if be ov she joins the unton, In other wards, the sipluyee has the righi fo work.

Nevada’s right-ro-work law is found in NRS 613.230) theough NRS 613,300, The law was enacted hy
an initiative of the prople and became effective in 1953, In the 1950s, voters defeated three initiatives
aimed at repealing the law, and a founth fitistive failed for tack of & sufficient pumber of sgnatures.
Sinee 1939, the Legislutare has considered and rejocted at feast ten mrasures to amend of repeal the
lw, and w1994, an initistive t repeal the law did not gain enough sigoatares o be plaeed on
the bailet

UNEMPLOYMENT INSURANCE

The federal Sucial Security Act of 1935 created the tnemployment insurance (UD system, which
provides workers with pardal replavement of wages Iost as 2 result of involunary unemployment.
The UL syswm helps w dampen sconomic fluctuations by replacing & portion of workers’ wagss
during troughs in the business cyele. drawing on reserves built up duriug more favorable periods.

The UT system is a shared federal-state program financed jointly by federal sud state payredl axes.
The Federal Unemployment Tax Act (FUTAY authorizes a iax o cover the costs of adminisiering
UT programs and a portiou of the cosis of exiznded UL benefits.  The U8, Departinery of Labr
administers the federal componems of the system,

invision, Legiduiee Cotinged Hurean
Pobiecy and Program Regort, Apvil 2014
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Business and Labor

Nevada's Legistature enasted the Unemployment Compensation Loy in 1937, declaring, “Feonemic
msesuriy due o unesplovment s 2 secioss mesace o the bealth, welfare, and morals of the people
of this state.™ The Employment Security Diviston (BSUD), DBL admisisters the system in Mevada.

To qualify for benefhs, a person muyst be folly or parraily wremploved, must have eamed enpugh
wages W qualify, and most by unemploved theougly no fault of Bis or her own. A cludmant must be
able s work, available for work, and sutively seeking work. The smoant of benefits depends o the
wages the worker warped duving a base periad. wssually defined as the first four of e last
five complewed calendur quarters preceding the claim. The maxinwm benefit is set at 30 pergent of the
sttewdde annual average weckly wage, and It &8 bazed 0w pest carnings, up 10 muximum of
$407 per week, The duration ot benefits is generalty limited to 26 weeks unless extended by law.

A eaployer wha pays wages of $225 or nwore during any calendar quarter for services performed in
Nevada must regigter with the ESD and pay quarirly woemployment tses,  (Employees do not pay
Ul tazes)  The tax rafe for new coployers 8 2.93 percent of @ worker's wable wages, plus
3.4 percent for the Caresr Eohancement Program, 2 traming program o foster job orestion and
provide mere skilled workers.  After being B the systers for 3 minbmem of 14 guarters, an employer
receives aa experience rating, which s a function of the excess of wies vaid over benefins charged ©
the employer’s account.  The cmployer’s @x rafe s then based on that raung, vaying from
(.25 percent w 3.4 percent of mxable wages. In 2004, an individoal's taxable wages are capped
4t 327,400,

During the ecomomic downtrn in 2008 and 2000, both i Mevadz and the mtion as a whole,
contributions from comployers were oot sefficient © cover the cost of providing benefis o the
unenmplayed.  As a result, in October 2009 the Siaie began borrowing from the ULS. Depariment of
the Treasmy (0 continue payment of ooemployment insursnce bensfits.  As of June 2013, the
cuistanding balanes on this loan was 3560 million. Te repay the principal, smplovers have been
paying sddidonal charges a3 required by the FUTA. The State Geaeral Pond has funded. the inwrest
on the loan,

To help liwr the Smpaet on the Stute General Fond, fhe Nevads Legisfature coacted A8, 482
(Chapter 387, Stacutey of Nevada 204 3), which Tevies a temporary assessinent on emplovers o pay the
imerest on the loan. The ESD sent ut & pregs refease in June 2013 with details about the assessment,
which will ceonr anoually as long as it s nevessary.  According to the ESD, the average eniployer
will pay approximately $23 per eyploves in temporary assesamsnts.

To reduce e cost of iy debt over the long term, the Lepislamrs also spproved S.B. 513

tChapter 450, Stanwtes of Nevada 2043), which enables the BSDy w0 issue bomds o fnasce the
oumanding loan principal and fnterest. B bunds are sold, the wmporary assessment hnposed under
AB 482 awd the FUTA charges would be discominued, and smployers sould Instead pay special
bond contributions to vepay e bonds. This would result in Jower oosts for most smplovers,

dession, Legtefavive Counsed Bursan
Pragsarm Regot, Agri) 2014
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WORKERS' COMPENSATION (INDUSTRIAL INSURANCE)

The concept of compemsating wovkers for on-the-jnb IjLriss s av ancient one, dating (o aociemt Aral,
Chinzse, Greek, and Roman Jaw. The Code of Hammurabi, 1730 B.C., provided rewards for specific
injuries (Guyton, G.P., 19890, “A Byief History of Workers' Compensation,” in The Jowa
Orthupaedic Jogrnal 1999, 19 106-110). In the U.5., Wiscousin passed the lirst compradiensive
lndustrial insurance law in 1911, Nevada pussed its Industrial Tnsurance Act in 1913, The praposs of
these Taws revolves around eeonomic efficiency and soci justice.

ers either purchass

The workers’ compensation system i 3 no-fault insurence systenn. Enmpl
msurance or set up seff-insurance accoumts. Injured workers receive compensation o repluce wagey
(indemuoity paymenis”) and W cover medical aod rehabilitativa eosts Seeoud-imjury funds, which
cover benefits when a second imjury proves incapacitating, sve importaut in mantaining  the
smployability of pardally fmpaired workers. In exchange for covering all workerelatsd inpuries and
cecupasional diseases, regardless of fault, smployers are protected by the exclusive remedy provision,
under which an injured worker cannot sue an employer in tort, ecven if the employer was in
fact responsible,

Nevada authorized self-insurance for qualified employers in 1979 Prior to that time, the
Nevada Industrial Commission (NIC) was the ouly provider of worksrs' compenzaton insurance
in Nevada.  In 1981, the Legisluture cnacted laws replacing the NIC with the State Industrial
Tnsurance System (3U8), which began operation us 4 Stabz-run esurance carrier in haly 1982, At fhe
same timie, the DIR beemme the primary regulator of the State’s workers' COMpPensation program.

Prior 1o the 1993 Session, the Legislanree Jowrned thut SUS was insolvent, with an unfunded
§2.2 bitlion fiability. To address this problem, the Legislanire enscted a comprehensive reform
meagire and adopied cost-savings provisions, including implenientation of a managed care program,
umpasition of employer deductibles, and aggressive puesait of fraud.  The measure also reduced
mpured  workers” bencfits by limiting stress a3 2 cumpensable injury, limiting eligibilay ard
compensation amounts for rehabilitation. and making other changes.

P

In 1995, the Legishuture prohibited civil lawsuits against an insurer or third-party alministrawr (TPA)
who in bad faith violaes the werkers' compensation Jaws, Rasher than allowing had-faidy lawsuits,
the Legishaure created a benefit prity to be paid directly 1o an injured worker, and authorized the
Commissioner of lnsurance o withdraw the self-insurance cordficate of an employer for vickdiows of
laws Teenidid to proweet infured workers from usressonabie 3oty

Iy 1999, the Legislatare authorized privatization of SUS, and in Famaary 2000, SHS became a privite
domestic muteal insurance company doing business as Employers [nsarance Company of Nevada,
Then, in 2007, the company comverted W2 publicly waded stoek company aod operates in
Nevada under the names “Emplovers.™

Hosearth Dhviswen, Legsdatbrs Counsed Burzgu
Potiey yud Progean Repoe, Aprid JH4
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Busiess aud Labor

The Cormpnissionsr of Insurance roviews and approves promium rates and must corufy seff-msured
The Ceommissioner abo regulates

coaployers amd asseciaticns dat meel sy requirsmeuts,
sunaged care orgarnzaticus and TPAy of sl osured programs.

Phee Qifice of the Mevads Avorney for [njured Workers, a Siate ageney, repregems claimanis fres of
charge at appeals hefore the Heawrings Division of Nevads's Depsrovont of Adnvinisration.
In selected cases, the office also represents clabwans s the digirier courts and the Supreme Cowt
of Nevada,

Beneflts under Mevada's workers” compensation svstent fall int three general categornies:  jodenuiisy
payments, medical benefits, and cehabilitation expenses

[ndetanity pasmenss replacs & porion of lost wages n emporary or permanent cases of partial or wtal
disability  Nevada Revised Sranees establishs eligabibey regquirsments anid the amount and durasion
of benefits.

For perinanem and emporaery wial dissbitity (PTD and TTD, the bevsfit §s generally mvo-thinds of
the person’s wages at the drae of his or ber injury, not w exceed 150 percent of the average weekly
wage, oy the duraton of the disability.

For permasent and temporary partiak disability (PPD and TPD), the primary factor in determining the
indemaity benefit amount i¢ the sxtem of the injury. How this determination is made has been o
wajor ssue i workers” compensation lyws nationwide,  Fursuant to S.B. 193 (Chapter 509, Statues
of Nevada) of the 2009 Sesaiun, the DIR must adopt regolations providing that the American Medical
ASSQUIATION'S Gdeles o the Evaluction of Permenent Impairment, Fijth Fdition, must be applied 1o alt

PPD examingtions.

When an fijured worker iz permancntly and tolly dissbled (PTD) from an oecupatienal infury or
digense and can po longer work, he or she receives cash payments, bassd on wages ot the tme of the
injury, for bife (as tong as the disability contnues to existy,  This benefit recognizes vot only
e inabifity to carn ineene, but slso de inabibity o conibute o a pension fund or ascumolate
savings for retrement,

When a worker is killed as the result of an sccident 1 the course and scope of caployment, Nevada
law provides borhyl benefits and benefits 1o suiviving spousss and dependents. Uil 2007, the
surviving spouse of the deceased wurker received monthly compensation paymnents until death or
remarviage.  Senate Bl 3 (Chapter 214, Stanaes of Nevada) of the 2007 Session removed {he
so-calted “remarrisge penalty” for x surviving spouse of a fivetighter or police officer who remarries
ou or after Qeipber 1, 2007, and S B. 382 (Chapier 303, Ssmees of Nevaday of the 2009 Session
removed the “ramirriage penalty™ for aty surviving spouss who remarrics o or after the same dafe.

related o the

wfirs Yor all wedivally wecesssary procehires aud devices

The ingurer pays
no deductible or copavment. A beabh care provider may ol seek

inured worker's clatm. with
payment o the injured worker for any portiing of the medical cogts.

Researnh Divivion, Legistauve Counsed Buresu
p o Progesan Kepusi, April 2014
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Labeor amd Boplovment

The wsurer alse pays
worker from retwrmng to pre-infary enployment

oot rammg, compensation payments (hnown ay rehabiliation mailntenancey,

paymont o fieu of rehabibitation,
ADDITIONAL REFTRENCES

Emplovment Security Division websives hapsderr suue. v as/esd hun,

Divizion of Industrial Relations website: hupe ! divweb state. nv ugd.

¥
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Wy faborcummis

Office of Labor Commissioner welbsite: hupy

RESEARCH STAFF RESPONSIBLE FOR THIS TOPIC

Kelly Richard
Senior Research Analyst
Fernadl:  krichadgplch. stute.nv ug

Marjorie Pastov Thomas
Principal Research Analyst
Femail: mpthomas@lch. state iy us

Reszarch Division
Legishative Counsel Bureay

Telephone: (773 684-6825
Fax: (7757 584-0400

Hesexrch Division. Ly
Podiey wd Program Repurt, Sprid 201

refasilirarion axpenses when fhie newre of te injury prevents the injured
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or a fwup sum
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~ Fact Sheet

MINIMUM WAGE IN NEVADA

FREFARED BY KBISTIN BOSSHIER BlARCH 1618
RESEARCH IHVISTON
LEOISLATIVE COUNSEL HURRaL

ESTABLISHMENT AND AUTHORITY

The Nevada Constindion establishes a munioem wage for the State of Nevada i Asticle 15,
Section 18(A).  The provisions require the minimum wage © be adjusted yearly based on the
Consaner Price Jodes (CPY), Nevade Revised Siandes (NRS) 608.250 esuablishes the Office of
Lubor Commissioner s the agency designated by the Governor 0 make the minimum wage
caleulation cach year acd publish the ballzim anscuncing the rates.

The federal Fair Labor Siandards Act (FLSA) requires employers 1o pay nonexempt anployess al
least a minimum wage tor all hours they work, The FLSA establishes a minimum wage, overtine
puy, recordkesping, and child labor stundards affecting tull-time and part-tine wotkers in the
private sector god in federad, state, and local govermments. At the ume the FLSA was enacted
1438, tie minionun wage was set at 30,25 per hour, The FLSA does not supersede any state or
focal laws thet are more favorable w employees. Thersfore, if o state has a minimum wage that is
higher than the federal mpimum, employers are obligated to pay the higher rate w0 enoployees
worloing m that state,

CURRENT MINIMUM WAGE

The federal suimmmon wage 13 currently $7.25 and was put foto effect in 2009, The federal
minimum wage doos not increose automatically.  Congress must pass a bill, whicly the President
signg into law, in order lor the mininnm wage to go up. Bffective July I, 2014, Nevada's nunimam
wage {or employess who received qualified health henefits from their employers is $7.28 per hour,
amd the miniasun wage for eployees who do not reveive health beoefits ts $8.25 per hour.

BACKGROUND AND HISTORY

Mevada endcted a statswide winimuny vage law in 1937, @ year before the federsl mimmimum wags
was set. The 1937 legislation regulated the wage, hours, sud working conditions only of fernales
cmplved i private ndusuy. In 1965, the faw was armended to add males and miners o privste
employment to the mwmimuns wage provisions, o [989, Nevada's mimmum wage law was
aneaded 1o require the Laber Comimissioner to prezenbe inoreages o the onoimbm wage
accordance with those prescribesd by fedeml faw,

An arnendrient o the Nevada Cowstibigion © taise the mininmum wage paid to amployess m Nevada
wits approvesd by Nevada voters in 2004 and was reaffirmed in 2006, The 2000 voter approved
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Mindmast Wage Anendment e Nevede Costtiution tepires e wmbimmn w
revalaulated cach yorr The rutey are adjusted annsally by companiag the amount of inore
federal mimean wage or, Uf grester, by the cunwlative inerease in the vost oF iving. Aoy inoreasss

ke effect on July 1 of each yvear.

MINIFIUM WAGE AMENDMENT TO THE NEVADA CONSTITLTION

PROCESS POR AMENDMENT

Beowse provimons govermng the munman wage by ar inchuded iy the Nevada Consynddion, sny
changes to the MOEMUNG Wage PIOVISIONs require a constitational amendment. There ase two ways
o amend the Nevedw Constitntion. One way ks through the citizen initative process. Cltzen
fnitiatives for constingional smendments wust be approved in identical form in two conssoutive
geaeral elsctions. This is the procsss that snacted die cortent miximum wage requirsments in the
Nevadda Constiontion. The seeend way o smend the Constitution is throvgh the legislative prosess,
The Senste or Assermbly mey propsse a constitutional amendment, which must pass i identiosl
fomy with a magonity of members of both houses in two consecutive benniad sessions. Alwer that,

the praposal swost pase a popular vote duting the nexi gencral election,

COMPARISON WITH OTHER §TATES

The following table provides a comparison of Nevada's current winimum wages with thoss of
other westarn states. Across the nation, mise states had increased thelr mindusim wags miss on
Janaary 1, 2013, becsse of indewsd incraases in their state kows.
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Question 6 passes! New Nevada Minimum Wage Takes Effect November 28,
2008

Vith a majority of volery viling yes on Quasticn § last election day, the Consfitution of ths Slate of Mevada has been
amerded o paeda & vew minimum wage standard. Beginning on November 28, 2008, emgloyars in Mevada will be
required t pay & minimurm wage of sitver $5.15 or $8.15 per hour depending o wieiher hreaith insufance beneiits arg
provided to employees. But the new amendment will have & greatal ropact un Mevada wage and hout Jaw than simply
rajzing the minimum wage - it will also lead 1o changes in administration and epforcgment.

Mow Requirements

Do You Provide Health Beoefits?

Cn Muvermber 28, all Mevada smpluyers who do pot provide "health benefi” for thalr emplayees @il be requirad to pay
catch employee at laast $6.14 per hour. An emplayer provides “health bersfiis” it providas family health insurance
coverage at 4 tost fo an employss of no more tan 10% of the enployee's gross laxable incon recaived from the
amployer. These smplayess receiving health insurance benelits according 1o 1his stanuard van sl ba paid at 8 rata of

$75.15 per hour.

Fat iappens iF an employer docs provide “healls benefils” as delined above, but will nat alfow an employge 10
participate in a eoropany insurance plan unlil the complelion of his or her probstionary period? The new consititfonal
amengdment provides that an smployer must maks health Insurance svailaile W ihe employee and his or hey
dapendents. Duving a probationary pericd, heaih benefily are not typically "ayaitable” o the smployee, aven if
patticipation will cormmense at the conciugion of the probationary perioed Therefors, Mevada employsrs should pay
probafonary smployees. e nigher minimum wage of $8.15 per hous. Once an empioyee eomplaias the prebatisnary
pavind, and the employer makes health benefits available to the ewployee, the smployer iz free to reducs e hourly
srinirragn wage 10 $3.15 par bour,

Employers In hia hosphality iididstry should note that the Nevada Labor Comimissioner has takean the posifion thal an
amployes's gross lnable income ‘received from the sroployer” dees not inchuds any gratuities, becauss gratulties are
riot racaved” rom the employer. Therefore, a caleulalion of whather an employee’s cost ofinsurance mzets the 10%
threshold should include only base wages an employee recaives hrough payeoll, Nevada's naw rminimum wage does
ryot changa the prohibiion on Nevads aoployars Waking o Gp credit against minimum wags. Additianatly, e Mesada
Laboe Domissioner s cunently advising that the caloulation of the 10% of the smployes’s gross taxable income must

by clore onoa per pay perod basis,
Here is an example of huw be new law will work lor ipped employses. -

al works at the Meenglow Restaurant 8 iois a day, 5 days a wesi for $5.15 per hour plus tps Moonghow has
2 Disweekly pay perod, sna Bill sarne a gross wage of $3D2.00 per pay pedod, not insluding tps, For Bifl te
cordmue i be compensated at a rate of $5 .15 per hour, Moanglow must provide insuranse st viill not cost Bilt

mors ban 33000 ver nay period (0% of $300.U0Y for hath Bdt and his dependants

Tre resill is he same whather or not Bill actually alects to scospt e insurance coverage for himself or his
depengiamts, Nobs thal in any pay penad where Silt works less than e reguiatdy scheduled nuniber of heurs,

NMoonglow nesds o recaloulate whether he cost fr avmlable family coverage excoeds 10% of Bil's gross
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i the oot of available insuranos aveseds the 10% cap, entiffed to tha highar

incorne i that pn, 13

SE15 mininun wage B tm%;:«afy psiod,

unissionar hag not Beded quidance 2s o what ypes or levels of begih insuranes
$5.15 munimunn wangs rate.

So far, the MNevada |

coverage wiil bs necay

gt emploverio avall Bseli of he lows

Emplayas Defined

What may hase baen mizeed by many volers 18 that the new amandvient provi ides a new defirilion of "smployes” for
purposas of emiflement o minimum wage. Prier (o Question 6's passays, the stalutory definiton of & cavered
ramploves” speafically exempled certain job classif ﬂm from minbmum wage requirsments, induding: casual
abysillers: live-in, domestc servite emplygees) oiis atospersons saming comprsshens; cartain agroultural
workery taxt and firousing drivers; and severely hanmmppcd wotkers, Mow, under the newly-ratifisd amendment, ar
"amployes” s any person employed by an “zmployed” Tnly one exsinption from minimum wage requirgments is
fdemified in the amandrosnt thal balng any individusl "under elghteen yosrs of age, employed by 4 nonprofit
organizaion for after school of summer employment or as & Yainge for & perind notlanger than ninety (80) days”

Sesause Quastion 6 has bacoms pavl of the Mevada Conatftution, it effectively repeals the previous statutory definition of
wmployes for pumposes of minimum wage payment, Likewiae, all the exemplions Fom minivum wags payment provided
uerder Hevada slalubyry law no fonger exist,

Nevada's Mitimum Wage Tisd To Federal Mintnyom Wage or CFI

i general, Nevada's infnfmum wage is now Gasl o incheases in the faderal minimum wage. wideh autrenty s $5.15 per
hour. For example, 3 dollar increase irs the fderad reinimum wage will alse mean an ioorsase In Navada's minlmar
wage to either 56,15 or $7 18 per hour. In addition, Mevada's mirdenum wage will aixo be gparmanenily lled to incredsss
in e cost of living indsx. If the cumulative norease in tha cost of fiving for u given yearis greater han any incraase in
the federal minimumnt wage, Nevada's minimum wage will inoreasa oy the percentage of the cumulative increase in the
cast of living. The cogt of living increass will he measwred by the perventage Incresse as of December 51 of any year
aver the level of the consumer prive index (CPY of Desember 31, 2004, The Bureaw of Labor Slatisties, U3, Depariment
of Laber, currandy publishes the CPL & cost of iiving adjusiment in Nevada's minimum wage pannut excesd % over thy
Pravious years minenum wage,

tevada employers will noi nesd o worry about complicaizd caledaions sver the percantuge ingrease in the cost of
fiving from ons year to the next. Mevadas Sovemor, or an agenay dasignated by the Governor, 18 obligated under the
risw amendmentlo publist the. adjustsd rate by Awiit 1 sach year. The adjusted rale will then take sHed the Tollowing
July 1. i order i receive the adjusted rate hulletin, you must ile a request with the ovemor, of the agency designated

by the Bovernor.
Ursion Employees

The minimum wags provisions now pen of the Nevads Constituion nvay not be wabved by wn individual employes,
However. e new provisions may be walved in 2 bona fide collsctive bargaining ayresrment (CRA). The walver In the
A must be explichly set forth in the CRA IR “rlear apd unambiguous termes.” Aby unifateral implementation of the terms

and sorditions of employment oy sither parly 1o a CBA 18 not & walver of any of the provisions of the new amendment.

Remedies

Currantly, the MNevada miniown wage stafule permiis an employes o recovsr owadwages by aither filing & claim with:
the Mevade Labor Commission or by fling a lawsuil. Under the new: amendment, an employes may dirsclly e ¢ suit
against bis or her employver, The remedies avatlable to an employes whiy prings a lassult inder Mevada’s Constiution
inutude back pay, damages, ranglatement, and injunctive relied. Additionally, employees prevailing on FRIRITIUTY WRYS
cigimg will be entifled 19 heir atomay’s fees. Employers will ot ke able 1o rpwvm atlorney's feen aven ifthey presant &
Ul defense o an employee’s claim. Finslly, under e new amencrneni emloyers ars propibited Fom
vy, reducing e sompanaglion of, o plharsdse discriminating against emplovess for using civit remedies (o

SUGER
dischargy
erfores their rights o mimimam wvages

Mors diseoncerting for Nevada smpioyers is the polenlinl scope of backpuy thad may ow e awarded o an amployee
wha sucressfully hrings & daim undar the new smendment. Nevada siojutery law previcusly dictated that any chatm
would apply snby s e twe years of smployment preceding the duly of he empliyees oaim The new amsnslmsnt
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provides no discemible statute of nvtations, and a dudm could cover & perdad of eaiployment far gesader than o years,

Labor Commissiunar's Enforcement Capabiifties

The Neveda Labor Commissionsr curently enforces miniroam wage bivws, which state thal the "Labor Cummissioner
shall entorce the provisions of the faw and may impase, I addilion 1o other rermedias of panalivs, an adminisiative
IJ»’;‘H&L:'?}{ of 0o more Han §5 000 for each viclalion Wil the Consiitutions repeai of this iaw, thare is g quesiion a5
whether he Labor Commissioner rataing e power to lavy civll penaltiss with mspect by an-employsr's fallire lo pay an
appropriate mindren wage. i ahy gvant, u?’y aitergion in me Lsbor Commissioner's enforament authoily will apply o
ity wage Jolations anly. The Labor Commissionsr is sl empownred 10 enforse the state’s ganera! (abor laws
ynadar other cections of Mevada staiulry law, including mﬁnrversws‘iz A overtiives requiremants,

Ovestme Considerations

Frior s November 28, f an employee sarned less han one-and-ahalf fmes the currgnt minimum wage 4.2, §7.78 par
houry, Mavada law required hat the employee regeive an overting pramium for any hours werked beyoend the normal
arght-howr day. The efiect the new minimunt wage mandates will have on this daily overlime requitement rarmaing
ureiear.

The Nevads Labor Commissionegr has aken the position hat the dusbrate minimum wage oslabiished by the new
amendment alzo creates ¢ dual standard under Newada's daily overtima requirement. in ather words. i you offer
adeguale health benefls to your emplovees, then snyloyess will be eniitied o dally overtime prsriurns i ihey earm lzes
thary §7.73 par hour, But if the $8.18 minimum wage applies o parfoutar employees, (because nelr heallt insyrance
costs them more than 10% of heér groas inceme), then hose amployees eaming less han $9.23 wilt be entifad 1 daity
averdima pramioms. b essence, the Labor Comyniasionsr’s opinicn may lead to an expansion of the number of Havads
employeas receiving daily, rsiher than weekly, overtime pay.

The Mevada Allurney General previously issuad a formal opinion staling $ist the new amendrment dues not affect
Mevada's daity overime renquiremsnls, and thal employees are only entitlad to dully averline i thay eain leds than §7.73
per hour. But untll the Labor Commissivher's and tha Alorney General's opinions are reconcifad, our advics is 1o pay
your employees acenwding W the Labor Commissiona’s position, given that it fa the broader ofthe two.

Likewise, Nevada's daily overime raquirements do not apply to any amployss waerking an agrestd-upon four, ten howr
day work wiek. In such tasgs, Navada armployers should continue to pay that employee 40 hours al his or bar regular

rata of pay.
Actions You Should Take

Nevada employors shotld tske the following steps inmuediately:
febandify which eraploysss urrenily being paid wagss of less tin 3615 per howr, Dont Rirget plece rate srployees
- they are alse covensd by me mimm,wn wage provisions.
fdentify any empluyees halswere sxemplt from minimum wage requitements bulwill now be covered as of November 28,

Again, thess nclude:

Zasugl babysitlers

Domasto service employess residing in the househoit where they work

Cutside salespersons paid by commission

Agiiculiurs! employess

Taxi-cab and imousine drivers

Severaly handicapped individuals workdng undsr govamment issusd cartiicales

Supervisory, adminisirative or professional emplayess you have considersd exempt from peertime hul whoee houdy

rate (derived by dividing e weekly salary by the number of hours sofuslly worked in @ workweek) is less than $6.15

Jdentify part time emplovees wh are being pald lzss than $6.18 per hour. Coraider offering health insurange or
miadifying health inswrancs premiums or thoss emiployess in ardar to avoid paying the highar minimum wage.

Anathyze W whom, when, and alwhet cost health insurance is being offered atyour sompany. Gonsider olisring fovw-cost
hewhih insurance for emplovess and thalr dependents a5 a way io avaid he Fgher minimum wage.
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ity which enployess will zcome sligible for daily evertime. Consider fornwiizing votuniary arrangaments e 470
sehadules
gegm comphance willh the new rmmimum wag

g posiion Hhat employvers wha camd impglement he o

ng

s obligaions on November 25 Mot The Labor Commissioner s

by Movernber 28 will not
fve payments o

informally ke the gnforosms
be pengized provded thal they come inte compdiance as duickly as o
b ¥ ; ¥ §

=mployees for the perad they wers notin complianee

This Labor Alertis intendadd o provids o el overview of e signiteant portions of this new iaw. it is not irtzrvdad o
sefaa ne, nof should f be constiued as, rdvics for any pandcular legal situation. If you would ke more informstion,

contact any allomey in gur Las Yegas ofice &t 7022523131,
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Tuly 34, 2007 (Fedesaly, So you jost wads ol thess poyeoll adjusimeas for the
ke state. Now, effective July 34, the fest deal minimum wags inereass ol
S) RS por bowr, IF at shat tome you were paying endy the Nevada lower mintnune wage of $5.50 per howr, you had to incesase

R

that wage 1o dw new federsf manbmum wage of $3835 per howr, Bvew theugh Nevada's lovwer miniunun wage will wlticisily
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cada wage Wil vise to $6 per hour (with a quatitied
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BEFORE THE NEVADA STATE LABOR COMMISSIONER
CARSON CITY, NEVADA

REQUEST TO PASS ON NEVADA FEB 17 2015

ADMINISTRATIVE CODE (NAC)
SECTIONS 608.102(3) AND 608.104(2)

SUBMITTED PURSUANT TO NEVADA
REVISED STATUTES (NRS) SECTION ORDER AFFIRMING VALIDITY OF
NAC SECTIONS 608.102(3) AND

)
% NEVADA
)
)
233B.110 )
) 608.104(2)
)
)
)
)

Y
LABOR COMMISSIONER - CC

CODY C. HANCOCK V. STATE OF
NEVADA THE OFFICE OF THE LABOR
COMMISSIONER

INTRODUCTION

Pursuant to Nevada Revised Statutes (NRS) Section 607.160(1)(a), the Labor
Commissioner shall enforce all labor laws of the State of Nevada. This section also provides
the authority for the Labor Commissioner to enact regulations to enforce the labor laws of the
State of Nevada under subdivision (1)(b). In 2006, the Nevada voters approved Question #8,
an Initiative Petition on the Statewide Bailot to raise the minimum wage. The Minimum
Wage Amendment was codified in the Nevada Constitution as Article 15, Section 16. After
the passage of the Minimum Wage Amendment, the Office of the Labor Commissioner
began the administrative rulemaking process to implement the provisions of Article 15,
Section 16, of the Nevada Constitution. After a series of public workshops and the
submission of written comments, the Office of the Labor Commissioner adopted Nevada
Administrative Code (NAC) sections 608.100 through 608.108, which became effective on
October 31, 2007. These regulations were approved by the Legislative Commission, and
have remained in effect since adoption.

A person can petition the Labor Commissioner for a Declaratory Order concerning the
applicability of a statute, regulation or decision of the Commissioner pursuant to
NAC 607.670. A petition can also be filed with the Labor Commissioner for the adoption,

filing, amendment or repeal of a regulation pursuant to NAC 607.680. A request to pass upon
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the validity of a regulation or regulations is also set forth in NRS 233B.110, and provides an

‘|agency, such as the Office of the Labor Commissioner, with the opportunity to pass upon the

validity of regulations being enforced by the agency.

The Plaintiff in the matter of Cody C. Hancock v. The State of Nevada ex rel. The

Office of the Labor Commissioner has requested the Office of the Labor Commissioner to

{ pass upon the validity of NAC sections 608.102(3) AND 608.104(2).

SCOPE OF REQUEST PURSUANT TO NRS 233B.110(1)

On April 18, 2014, counsel for Plaintiff in the above-referenced lawsuit submitted a

letter to the Labor Commissioner requesting that the Office of the Labor Commission pass

upon the validity of NAC sections 608.100, 608.102, 608.104, and NAC 608.10(1)8 pursuant
to NRS 233B.110. (Exhibit 1). On May 7, 2014, the Labor Commissioner sent a letter to
Plaintiffs counsel seeking additional information and clarification about the request.
(Exhibit 2). On April 30, 2014, the Plaintiff filed a lawsuit in the First Judicial Court, Carson
City (Case No. 14 OC 00080 1B) seeking the following: (1) Declaratory Relief pursuant to
NRS 233B.110; (2) Injunctive Relief pursuant to NRS 33.010; and (3) Writ of Mandamus
pursuant fo NRS 34.160. On May 13, 2014, Plaintiff's counsel responded to the May 7,
2014, letter from the Labor Commissioner indicating that their April 16, 2014, letter was
intended to satisfy the provisions of NRS 2338.110(1). (Exhibit 3).

A Motion to Dismiss the above referenced lawsuit was filed on June 27, 2014, by the

Office of the Attorney General (“Attorney General”), counsel for the Office of the Labor

EfCommissioner, and the defendants in the lawsuit. The litigation was subsequently stayed

pending the initiation of the rulemaking process. On January 20, 2015, counsel for Plaintiff

sent a letter to the Attorney General inquiring about the status of the rulemaking process,

and proposing a revised request to pass pursuant to NRS 233B.110(1). (Exhibit 4). On

S |[January 21, 2015, the Attorney General sent a letter to Plaintiffs counsel requesting

confirmation of the revised request to pass pursuant to NRS 233B.110(1). (Exhibit 5). By

tetter dated January 22, 2015, Plaintiffs counsel responded confirming that the revised

} 11!
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request to pass pursuant to NRS 233B.110(1) would be limited to NAC sections 608.102(3)

and 608.104(2). (Exhibit “6”).
APPLICABLE LAWS AND FINDINGS

Section A of Article 15, Section 16, of the Nevada Constitution sets forth as follows:

A. Each employer shall pay a wage to each employee of not less
than the hourly rates set forth in this section. The rate shail be five
dollars and fifteen cents ($5.15) per hour worked, if the employer
provides health benefits as described herein, or six dollars and
fifteen cents ($6.15) per hour if the employer does not provide such
benefits, Offering health benefits within the meaning of this section
shall consist of making health insurance available to the employee
for the employee and the employee's dependents at a total cost to
the employee for premiums of not more than 10 percent of the
employee’s gross taxable income from the employer. These rates of
wages shall be adjusted by the amount of increases in the federal
minimum wage over $5.15 per hour, or, if greater, by the cumulative
increase in the cost of living. The cost of living increase shall be
measured by the percentage increase as of December 31 in any
year over the level as of December 31, 2004 of the Consumer Price
Index (All Urban Consumers, U.S. City Average) as published by the
Bureau of Labor Statistics, U.S. Department of Labor or the
successor index or federal agency. No CPI adjustment for any one-
year period may be greater than 3%. The Governor or the State
agency designated by the Governor shall publish a bulletin by
April 1 of each year announcing the adjusted rates, which shall take
effect the following July 1. Such bulletin will be made available to all
employers and to any other person who has filed with the Governor
or the designated agency a request to receive such notice but lack
of notice shall not excuse noncompliance with this section. An
employer shall provide written notification of the rate adjustments to
each of its employees and make the necessary payroll adjustments
by July 1 following -the publication of the bulletin. Tips or gratuities
received by employees shall not be credited as being any part of or
offset against the wage rates required by this section.

By enacting this amendment, the voters approved a different minimum wage if the
employer chose to offer health benefits. If the employer offered qualifying health insurance,

the cost of premiums for the health insurance could not be more than 10 percent of the gross

taxable income from the employer.

In order to implement this amendment, the Office of the Labor Commissioner

sought to adopt regulations pursuant to NRS 807.160(b), which states in relevant part:
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NRS 607.160 Enforcement of labor laws, imposition and
collection of administrative penalties; cumulative nature of penalties
and remedies; claims for wages or commissions; prosecution of

claims by Attorney General.
1. The Labor Commissioner:
{a) Shall enforce all labor laws of the State of Nevada:

(1) Without regard to whether an employee or worker is

fawfully or unlawfully employed; and
(2) The enforcement of which is not specifically and exclusively

vested in any other officer, board or commission.
(b) May adopt regulations to carry out the provisions of

paragraph (a).

In 2007, at the conclusion of the rulemaking process, including, public workshops and

the submission of written comments, NAC sections 608.100 through NAC 608.108 were

enacted on October 31, 2007.
Nevada Administrative Code (NAC) section 608.102(3) states in relevant part:

NAC 608.102 Minimum wage: Qualification to pay lower rate to
employee offered health insurance. To qualify to pay an employee
the minimum wage set forth in paragraph (a) of subsection 1 of
NAC 608.100 an employer must meet each of the following

requirements:

3. The share of the cost of the premium for the health insurance
plan paid by the employee must not exceed 10 percent of the
gross taxable income of the employee attributable to the employer
under the Internal Revenue Code, as determined pursuant to the
provisions of NAC 608.104.

Nevada Administrative Code (NAC) section 608.104(2) states in relevant part:

NAC 608.104 Minimum wage: Determination of whether
employee share of premium of qualified health insurance exceeds

10 percent of gross taxable income.

2. As used in this section, “gross taxable income of the employee
attributable to the employer’ means the amount specified on the
Form W-2 issued by the employer to the employee and includes,
without limitation, tips, bonuses or other compensation as required
for purposes of federal individual income tax.

Plaintiff alleges that NAC 608.102(3) and NAC 608.104(2) blur the requirements set
forth in Article 15, Section 16, of the Nevada Constitution in that gross taxable income is

based on the Internal Revenue Code definition as required for federal income tax purposes.

I
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Plaintiff alleges that Article 15, Section 16, of the Nevada Constitution explicitly excludes tips
or gratuities from calculation of the minimum wage.

Itis undisputed that the State of Nevada does not impose a State income tax upon its
citizens pursuant to Article 10, Section 1, Clause 9, of the Nevada Constitution. Therefore,
there is no State definition of gross taxable income. The Internal Revenue Service through
the Internal Revenue Code defines and enforces federal tax lavs). The Internal Revenue
Code is applicable to ali Nevada employers. The definition of gross taxable income is
defined in 26 U.S.C. Section 61, and includes to an extent income from tips and bonuses.

Article 15, Section 16, of the Nevada Constitution specifically references gross
taxable income when calculating the 10% amount for health insurance premiums, not the
wages required in this amendment. In implementing this express language based on the
authority to enact regulations to enforce labor laws pursuant to NRS 607.160(1)(b), the
Office of the Labor Commissioner implemented the provisions of Article 15, Section 16, of
the Nevada Constitution, and adopted the federally required definition of gross taxable as
defined by the Internal Revenue Code in NAC sections 608.102(3) and 608.104(2).

CONCLUSION

The provisions of NAC sections 608.102(3) and 608.104(2) are consistent with the
requirements of Article 15, Section 16, of the Nevada Constitution, and the requirements of
federal tax law as set forth in the Internal Revenue Code, 26 U.S.C. Section 61
NAC sections 608.102(3) and 608.104(2) remain valid and enforceable by the Labor
Commissioner pursuant to (NRS) Section 607.160(1)(a).

i
1l
i
i
1
1
i
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EAN

A2

THEREFORE IT IS SO ORDERED;
1. The request to pass submitted pursuant to NRS 233B.110(1) and declare

NAC sections 608.102(3) and 608.104(2) invalid is denied for the reasons set

forth above.
2. NAC sections 608.102(3) and 608.104(2) shall remain valid and enforceable by

the Labor Commissioner.

Dated this 17th day of February, 2015.

Shannon M. Chambers | ~
Labor Commissioner
State of Nevada
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CERTIFICATE OF MAILING
I, Rosiland M. Hooper, do hereby certify that | mailed a true and correct copy of the
foregoing ORDER AFFIRMING VALIDITY OF NAC SECTIONS 608.102(3) AND 608.104(2),

via the United States Postal Service, Carson City, Nevada, in a postage-prepaid envelope to

the following:

Bradley S. Schrager

WOLF RIFKIN SHAPIRO SCHULMAN &
RABKIN, LLP

3556 E. Russell Road, 2nd Floor

Las Vegas, Nevada 89120-2234

Scoft Davis, DAG

Office of the Attorney General

Grant Sawyer Building

555 E. Washington Avenue, Suite 3900
Las Vegas, Nevada 89101

Dated this 17th day of February, 2015.

Rosiltand M H oper,anemplo e fthe
Nevada Sta e Labor Commissio 1
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Mr. Thoran Towler, Commissioner
Apnil 16,2014
Page 2

N.A.C. 608.104 allows employsts to compute the acceptable premium costs to minimurm

wage employees and their dependents (for purposes of qualification by employers to compensate
warkers et the reduced minimum wage rate) at a level exceeding that permitied by Nev. Const.

A 15, Sec. 16; and

NAC, 608.108 allows a waiting period of up to six months for provision of health
benefits, while penmitting payment to employees at the reduced minimum wage rate during the
interim, in contravention of constitutional requirements per Nev. Const, Art. 15, Sec. 16.

Thanks very much for your cooperation. Please do not hesitate to contact me should you
wish to discuss this request, ] remaio-—

Sincerely yours,

Bradley S. Schrager
Wolf Rifkin Shapiro
Schulman & Rabkin
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OFFICE OF YHE LABOR COMMIGHIONER

LAS VECAS, Navana 89101

NRIAN SANDOV AL,

COVERNOR PRONE: (702) 486-2650
PAX (702} 486-2660

CRUCE DREWSLOW

DicCron COFRCE OF THE LABOR COMMISSIGNEX
675 FAaRview DRIVE, Suimg 226

TIHORAN TOWLER Carson City, NV 89701

LABCR COMMISSIONER PHONE: (775) 6874850
Fax (775) 687-6409

Departiment of Business & Industry
OFFICE OF THE LABOR COMMISSIONER
www,LaborCommissioner.com
May 7, 2014

Bradley Schrager
Wolf, Rifkin, Shapiro, Schulman & Rabkin, LLP

3556 E. Russell Road, 2nd Floor
Las Vegas NV 89120

Re: Request pursuant fo NRS 2338.110(1)

Mr. Schrager:

} am in receipt of your letter dated April 16, 2014 requesting my office pass upon the validity of
NAC 608.100, NAC 608.102, NAC 608.104, and NAG 608.108 pursuant to NBS 2338.110(1). I am
requesting further informatlon and clarification so that | may respond appropriately.

First, | am unclear as to whal you are asking my office to do. NRS 233B.110 creates a cause of
aclion for a District Court to review the validity of a regulation. While NRS 233B.110 allows the
Labor Commissioner to petition a District Court to determine the validity of its own regulation, it
does not give the Labor Commissioner authorily to make thal determination for itself. If you were
seeking such a determination from my office, a petilion for declaratory order pursuant to NAC
607.670 would be the more appropriate procedure. Please provide some clarification regarding
what exactly you are seeking from my office so that | may respond appropriately.

Next, you allege that NAC 608.100 is in conlravention of Article 15, Section 16 of the Nevada
Constitution because it does not require Nevada amployers to provide qualifying health benefits in
order lo compensate workers at the reduced minimum wage rate. However, you provide no further
explanation as to why it is your belief and/or analysis that this Is In contravention of the Nevada
Constitution. Therefore, | am unable to respond lo this allegation without further information.

Nexl, you ailege that NAC 608.102(3) is in contraventicn of Article 15, Section 16 of the Nevada
Constitulion because it employs an unlawiul definition of gross taxable income of the employee
atiributable to the employer pursuant to NAC 608.104(4) and NAC 608.102(2). However, you
provide no further explanation as to why itis your belief and/or analyslis that this is in contravention
of the Nevada Conslitution. Therefore, | am unable to respond to this allegation without further

information.

555 L. WASHINGION AVENUE, SU1C4100

JA 0229



Next, you allege that NAC 608.104 is in contravention of Article 15, Section 16 of the Nevada
Constltution because it allows employers to compute the acceptable premium costs to minimum
wage smployees and their dependenis al a level exceeding that permitted by the Nevada
Constitution. However, you provide no further explanation as to why it is your belief and/or analysis
that this is in contravention of the Nevada Constitution. Thersfore, | am unable to respond to this

allegation without further information.

Finally, you allege that NAC 608.108 Is in contravention of Article 15, Section 16 'o{ the Nevada
Constitution because it allows for a walling perlod of up to six months for provision of‘ health
benefits, while parmitting payment to employees at the reduced minimum wage rate during the

interim. However, you provide no further explanation as to why it is your belief and/or analysis that
this Is in contravention of the Nevada Constitution, Therefore, | am unable to respond to this

allegation without further information.

Please provide further information and clarification so that | may properly respond to your request.

Sincerely,

Thoran Towler
Labor Commissloner
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LAW OFFICES

RECEIVED
MAY 15 2014

NEVADA
LABOR COMMISSIONER.CC

WOLF RIFKIN, SHAPIRO, SCHULMAN & RABKIN, LLP

Bradley §. Schrager
bschrager@wrslawyers.com

May 13, 2014

Mr., Thoran Taowler, Commissioner

Oflice of the Labor Commissioner

Nevada Department of Business & Industry
675 Fafrview Drive, Suite 226

Carson City, Nevada 89701

Re:  Reguest Pursuantio N.R.S. 233B.110(1)

Dear Commissioner Towler:

Thanks for your response of May 7, 201410 my correspondence of April 16; 2014,

The purpase of our original letter was to satisfy the provision of N.R.S. 233B.110(1)
which states that “A declaratory judgment {regarding the validily of any regulation] may be
rendered. after the plaintiff has first requested. the agency to pass upon the validity of the
regulation: in question.” We consider our April 16, 2014 correspondence (o have met the

requirement therein.

To your point regarding NA.C. 607.670, our client was not asking your office for a
declaratory order on the applicability of any of the subjeot regulations, so that process would

have been inapposite.

Thanks very much for your cooperation, | remain—

Sincerely yours,

%/é <
Bradley S, Schrager

Wolf Rifkin Shapiro
Schulman & Rabkin

3556 . Russell Road, 2nd Floor, Las Vegas, Nevada 89120-2234
Tl 702.341.5200 Fax 702.14).3300
wwwe wrslawyers.com

Los Angeles » Las Vegas + Renp
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LAW OFFICES
WOLE RIFKIN, SHAPIRO, SCHULMAN & RABKIN, LLP

FACSIMILE TRANSMUSSION

January 20, 2015

@oaL/e8?

NAME/COMPANY TELEPHONE FACSIMILE

Mr. Scott R. Davis, Esq.
Deputy Attorney General

(702) 486-3894 (702) 486-3416

State of Nevada
FROM;: Bradley §. Schrager
RE: Hancock , Nevada Labor Commissioner
FILENO. LV4167-002
PAGES: 5% (including cover pago)
If you do niot recelve all pages, please contact Sia O'Dell at extension 5136
MESSAGE:

This fax iy intended only for the use of the individual or sntity to whom il js addressed and may contain Information that is
privileged, confidential, or exempt from disclosure under applicable law. If you are not the intended reciplent, any
dissemination, distrfbution or copying of this commusnlcation ls sirictly prohibited. If you have regeived this fux in error,

please notify us immediataly by telsphone and reluen the original 1o us st the above addresa by U.S, mail. Thank you.

IRS Circutar 230 Disclosure: To ensurs compliance with requirements imposed by U.S. Treasury Regulation Clroular 230,
wo Inform you thst any U.S, feders! tax advice contained in this communlcation (including any attachmenty) iy not A
intenced or written 10 be used, and cannot be wied, for the purposs of (i) avoiding pensities under the Intmnal Revenus ".

Code, or (il) promoting, marketing or recommending 10 snother party any transaction or matter addressed hereln.

3556 E. Russell Rosd, 2nd Floor, Las Vegas, Nevads 89120-123 4
Tel 702.341.3200 Fax 702.341.3300
www.wrslawyers.com

Los Angeles - Las Yegas » Reno
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LAW OFFICES
WOLE RIFKIN, SHAPIRO, SCHULMAN & RABKIN, LLP

Bradley . Schrager LV4167002
bschragsr@wrslawyers.com

January 20, 2015

VIA FACSIMILE ; (702) 486-3416

Mr. Scot R. Davis, Esq.
Deputy Attorney General
State of Nevada

555 East Washington Avenue
Sulte 3900

Las Vegas, NV 8910]

Re:  Hancock v, Nevada Labor Commissioner

Dear Counsel:

Thank you for your e-mail correspondence of earlier today regarding the above-entitled
matter, As T indicated in my response, the timeframe you discuss on behalf of the Labor
Commissioner is not satisfactory under the circumstances, This suit was filed initially in May of
2014, and stayed by mutual egreement while the previous Labor Commissioner pursued the
possibility of regulatory amendments 1o the challenged provisions of the N.A.C.

That process—slow [n any event—has been further delayed first by the succession of
Commissioners since that time and second by the cutrent Commissioner’s position as stated In
your email. As we have stated in previous correspondence, we consider this matter of some
urgency, as the present regulations operale, every hour of ¢very day, to permit employers o
avoid the mandates of the Nevada Constitution where miniraum wage workers are concerned. In
that vein, we here notify you of the steps we intend to take in furtherance of the lawsuit,

We note thaet the Comumissioner’s office has now been in possession of our stated
concerns regarding all of the challenged regulations for approximately eight months, This way
followed up with extensive comments on cach regulation and the legal deficiencies of each, in
comments provided to that office last August. As your motion to dismiss the pending lawsuit
deeried the Commissioner’s Inability to engage in meaningful review of the challenged
regulations, we here request that the Commissioner pass upon their validity now, pursuant to
N.R.S. 233B.110, We still beliove that our original request was adequate under law, but in the
interest of accommodating your conceins, we here make it again,

3556 E. Russell Rosd, 20d Floon Las Vegas, Nevada 89120-2234
Rl 7023415200 Pax 702.341.5300
W wislawyers.com

Los Angeles - Las Veges « Reno
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Mr. Scoti R. Davis, Fsq,
Janwary 20, 2015
Page 2

It cannot now be serlously contended that the Commissioner is not adequstely informed
of the beses for the requests, as the lawsuit, its amended version, and the written comments
supply emple material for her consideration. We here attach copies of our original 233B.110
request of April 16, 2014, the amended complaint in this case, and the written comments for your
consideration, and we incorporate their contents into the present reiterated request. We are also
of the oplnion that the First Judicial District will be persuaded that your client has now had more
than cnough time to provide the requested determination regarding the validity of these
regulations, rendering moot protestations that there was no “meaningful opportunity to pass on
the validity of N.A.C. 608.100, 104, and 108 before plaintiff can proceed in ... Court.”,

We do not credit the argument, apparently made in your motion to dismiss, that N.A.C. X
607,650 or 607.670 apply ta this clrcumstance. Those regulations—and it is not clear whether
you were claiming they do, in fact, apply, or were merely making an analogy regarding a similar
administrative procedure—deal with advisory opinions regarding whether or how a particular
“regulation, statute, or decision of the Commissioner” may apply to a set of offered facts. Qur
client’s vequest is not so made. We do not seck an advisory opinion pursuant to N.A,C. 607.250
or 607,270 on the applicability of the regulations at issue, but seek to have the Labor
Commissioner pass, pursuant to N.R.S. 233B.110, upon the validity of those regulations—a very
different legal and administrative inquiry. Bven if, arguendo, we concede that the original
request did not meet your stated standards for a 233B.110 request, the Instant request surely

achleves that.

We usk that you provide the agency’s determination regarding our request within 30 days
of this correspondence, or February 19, 2015, We also here notify your client that we will, on
the next day following and pursuant to the terms of our stipulation and order, move the First
Judiclal District Court to lift the litigation stay and re-commence the action. We will be in touch
at that time 10 arrange a meet and confer with you, also pursuant to our stipulation end order,

regarding the appropriate next steps in the proceeding.

Thanks very much for your attention to this matter, and I remain—

Sincerely yours,

WOLF, RIFKIN, SHAPIRO, SCHULMAN & RABKIN, LLP

o
v
Ve /
/ RADLEY S. SCHRAGER

BSS:s0
Attachments
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STATE OF NEVADA

OFFICE OF THE ATTORNEY GENERAL

555 £. Washinglon Avenue, Suite 3900
Las Vegas, Nevada 89119

ADAM PAUL LAXALT WESLEY K. DUNCAN
Agsistant Adomey Genersi

NICHOLAS A. TRUTANICH

Attomey Generst

Chiel of St

January 21, 2015
Via Facsimile

Bradley Schrager, Esq.

Wolf Rifkin Shapiro Schulman Rabkin, LLP
3556 East Russell Rd. 2™ Floor

Las Vegas, NV 89120

(702) 341-5300 (fax)

Re: Hancock v. Lebor Commissioner

Dear Mr. Schrager:

I am in receipt of your correspondence of January 20, 2015 regarding the above-
referencad matter. | am writihg in the hope of clarifying one point in your
correspondence.

Your correspondence indicated that the reason for your client wishing to move
forward with the lawsuit was that the timeframe for rulemaking that | had mentioned in
my earlier email was unacceptable. That timetable was not artificially created by the
Labor Commissioner. It is premised upon the strictures imposed by the Nevada
Administrative Procadures Act which dictate that an agency may not move to adopt a
permanant administrative regulation until after July 1" of an odd-numbered year. NRS
233B.063(3) and 233B.064; Nev. Admin. Rulemaking Manual, p. 12. Nor is it new.
Neither Commissioner Towler, Acting Commissioner Bailey nor Commissioner
Chambers understocd that the rulemaking process would aim at something less than a

permanent change to the regulations.

At present, the only available option for adopting a change to the existing
regulations is to do so on a temporary basis. This has been the case since August 1,
2104, shortly after the stay of litigation was entered. Temporary regulations bypass the
legislative commission, and therefore lack assurances that they can be converted to
permanent regulations when reviewsed by members of the legislature.

Telephone: 775-604-1700 « Fax: 775-684-1108 « Web: ag.nv.gov « E-mait: pginipfhag. pv gov
Twittar: @ NevadaAG « Facebook: /NVAtiorneyGeneral « YouTubs: MevadsAG
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Bradley Schrager, Esq.
1121715
Page 2

Your correspondence rejscts the contemplated timetable that would result in
permanent regulatory changes, but does not indicate whether a different timetable

would be acceptable to maintain the stay of litigation.

Therefore, please clarify whether an accelerated rulemaking process that would
resull in quicker but temporary regulatory changes would be acceptable in order to
maintain the current stay of litigation. As | indicated above the Labor Commissioner had
net contemplated a temporary change to the regulations, bul in light of your
correspondenca is willing to re-evaluate thal possibility. As such, this clarification will
greatly assist the Labor Commissioner in responding to your request.

Sincerely,

ADAM PAUL LAXALT
Attorney General

/’Z/’.
cott Davis
Deputy Attorney General
Business & Taxation Division
(702) 486-3894

cc.  client

JA 0239



Mr. Scott R. Davis, Bsq.
Japuary 22,2018
Page 3

We presume, and please correct us if we are in error, that a determination by the Labor
Commissioner of the invalidity of these regulatory provisions would operate as outright repeal,
end would serve to direct any future temporary or permanent rulemaking procedure 1o avoid such
error, As the Constitution’s plain language—"gross wages from the employer™—may stand as the
final word on this discrete issue without agency guidance, we do not sco any potential negative
cffects of repeal of these provisions while a temporary or permanent rulemaking process is

ongoing.

To summarize, therefore, we are prepared to forestall lifting the litigation stay upon clarification
from you regarding the tomporary rulemaking timeline and process, and upon rssurances that the
agency will pass upon the validity of N.A.C, 608.102(3) and 608.104(2) within the timeframo |
noted in our letter of January 20, 2015. We also reserve, obviously, the right to act promptly
upon & determination of validity with which we disagree on the tip-exclusion issue,

We look forward to working with the Labor Commissioner on these matters, and I remain—

Sincerely yours,

WOLF, RIFKIN, SHAPIRO, SCHULMAN & RABKIN, LLP

BRADLEY S, SCHRAGER

BSS:so
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WHEREAS Plaintiff and all Defendants seek good-faith resolution of the regulatory issues

raised by the Amended Complaint, if possible without the employment of judicial resources but

without admissions or concessions regarding the currently-stated positions of any party to this suit

as described in any current pleading or motion, do:

All parties to this suit STIPULATE and AGREE that the present action will be stayed as of
the date of this agreement, so that the parties may attempt to resolve the issues of the suit through
the Nevada Administrative Procedures Act’s process of public hearings and administrative
reconsideration of the current regulatory regime regarding Nev. Const. art. XV, § 16.

The parties further STIPULATE and AGREE that any party shall have the right to ask the
Court to lift the stay with seven (7) court days’ written notice to the other parties in the case, and

that the parties shall, at that time, meet and confer regarding the appropriate next steps in the case. [

Dated this 4&@@ of July, 2014 |

WOLF, RI RO,
SCHUL N, LLP

rmgmeyé' Esq
a State Bar No. 10
Bradley Schrager, Esq.
Nevada State Bar No. 10217
Daniel Bravo, Esq.
Nevada State Bar No. 13078
3556 E. Russell Road, Second Floor
Las Vegas, Nevada 89120
(702) 341-5200
Attorneys for Plaintiff

Docket 68770 Document 2015-36329 JA 008?
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CATHERINE CORTEZ MASTO,
Nevada Attorney General

By: %
B et -

~ScotlDavis, Esq.
Deputy Attorney General
Nevada State Bar No. 10019
555 E. Washington Ave,, # 3900
Las Vegas, NV 89101
(702) 486-3894
Attorneys for State of Nevada ex rel. Office of the
Labor Commissioner; Qffice of the Labor
Commissioner and Commissioner Thoran Towler

Based upon the foregoing, and good cause appearing therefore:

IT IS HEREBY ORDERED that the present action will be stayed as of the date of this
agreement, so that the parties may attempt to resolve the igsues of the suft through the process of
public hearings and administrative reconsideration of the current regulatory regime regarding Nev,

Const, art, XV, § 16.
IT IS FURTHER ORDERED that any party shall have the right to ask the Court to lift the

stay with seven (7) court days’ written notice to the other parties in the case, and that the parties
shall, at that time, meet and confer regarding the appropriate next steps in the case.

IT IS HEREBY ORDERED that the foregoing Stipulation is GRANTED,
DATED this _I__Ej’_ day of July, 2014

DIST
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10
11
12

13
14

15
16
17
18
19
20
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22
23

25

26

27
28

'CODY C. HANCOCK, an individual and CASE NO: 14 OC 00080 1B

'COMMISSIONER; THE OFFICE OF THE
NEVADA LABOR COMMISSIONER; and

24|

Don Springmeyer, Esq.

Nevada State Bar No. 1021

Bradley Schrager, Esq.

Nevada State Bar No. 10217

Daniel Bravo, Esq.

Neveada State Bar No. 13078

WOLF, RIFKIN, SHAPIRO,
SCHULMAN & RABKIN, LLP

3556 E. Russell Road, 2nd Floor

Las Vegas, Nevada 89120-2234
Telephone: (702) 341-5200/Fax: (702) 341-5300
Email: dspringmeyer@wrslawyers.com
Email: bschrager@wrslawyers.com
Email: dbravo@wrslawyers.com
Attorneys for Plaintiff

THE FIRST JUDICIAL DISTRICT COURT
IN AND FOR CARSON CITY, NEVADA

resident of Nevada, ;
b ' DEPT.NO: II
Plaintiff,
vs. PROPOSED ORDER LIFTING
: TEMPORARY STAY
THE STATE OF NEVADA ex rel. THE
QFFICE OF THE NEVADA LABOR

THORAN TOWLER, Nevada Labor.
Commissioner, in his official capacity,

Defendants.

WHEREAS, the Parties to this action had entered into a stipulation regarding, and this

Court had ordered, a temporary stay of this matter on July 18, 2014; and
WHEREAS, the stipulation contained provision for any party to ask the Court to lift the

temporary stay upon 7 court days’ notice to the other parties; and

WHEREAS Plaintiff, having made the appropriate notice to the other parties in this matter,
now asks this Court to list the temporary stay,
/i
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1 ORDER
Based upon the foregoing, and good cause appearing therefore:

IT IS HEREBY ORDERED that Plaintiff’s motion to lift the temporary stay of this action
is GRANTED;

IT IS FURTHER ORDERED that the parties shall meet and confer regarding the

2
3
4
3
6 || appropriate next steps in this case, and submit a joint status report within 14 days of the entry of
7 || this order.

8

9

| DATED this__ 477 _day of

10 e 2018,
1

12| ' P /Q.., .
13 DISW COURT

14
15
6
17 || Submitted by:

18

19 o
Zé on Springmeyer, Esq.
‘Nevada State Bar No. 1021
21 || Bradley Schrager, Esq.
Nevada State Bar No. 10217
22 || Daniel Bravo, Esq.
23 Nevada State Bar No. 13078
WOLF, RIFKIN, SHAPIRO,
24 ||SCHULMAN & RABKIN, LLP
3556 E. Russell Road, 2nd Floor
25 || Las Vegas, Nevada 89120-2234
Telephone: (702) 341-5200/Fax: (702) 341-5300
26 Emajl: dspringmeyer@wrslawyers.com
Pe Befidil: Bsehrager@wrslawyers.com
 Email: dbravo@wrslawyers.com
28 || Attorneys for Plaintiff
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Don Springmeyer, Esq.

Nevada State Bar No, 1021

Bradley Schrager, Esq.

Nevada State Bar No. 10217

Daniel Bravo, Esq.

Nevada State Bar No. 13078

WOLF, RIFKIN, SHAPIRO,
SCHULMAN & RABKIN, LLP

3556 E. Russell Road, 2nd Floor

Las Vegas, Nevada 89120-2234
Telephone: (702) 341-5200/Fax: (702) 341-3300
Email: dspringmeyer@wrslawyers.com
Email: bschrager@wrslawyers.com
Email: dbravo@wrslawyers.com
Attorneys for Plaintiff

THE FIRST JUDICIAL DISTRICT COURT
IN AND FOR CARSON CITY, NEVADA

CODY C. HANCOCK, an individual and CASE NO: 14 OC 00080 1B
resident of Nevada,
DEPT.NO: 11
Plaintiff,
Vs, JOINT STATUS REPORT

THE STATE OF NEVADA ex rel. THE
OFFICE OF THE NEVADA LABOR
COMMISSIONER; THE OFFICE OF THE
NEVADA LABOR COMMISSIONER; and
THORAN TOWLER, Nevada Labor
Commissioner, in his official capacity,

Defendants.

Pursuant to the Court’s Order of March 4, 2015, lifting the stay in this action, the parties
here submit their Joint Status Report.

Following a meet and confer to discuss outstanding issues in this case, the parties have
agreed to delimit portions of the operative complaint to maximize the efficiency of judicial and
party resources.

/]

Iy
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Plaintiff has agreed to voluntarily dismiss several of his claims, including that for
mandamus. and to file a Second Amended Complaint containing only two claims regarding
substantive challenges to the constitutionality of two sets of the Labor Commissioner’s
administrative regulations, as well as a claim for injunctive relief to effect enforcement in the event
he prevails in the action. Plaintiff will submit the remainder of his regulatory concerns to the
rulemaking process at this time.

Defendants have agreed to withdraw their currently-pending motion to dismiss the
Amended Complaint upon filing of the Second Amended Complaint, and to stipulate to the filing of
Plaintiff’s Second Amended Complaint, delimited as agreed between the parties.

The parties have agreed to a schedule for response to the Second Amended Complaint, and
have also agreed that it would best serve judicial economy and the aims of the parties to disclaim,
for the moment, discovery in this action, while reserving their rights to revisit that matter should the
necessity arise. The parties intend at this time to frame the determinative questions within
dispositive motions for the Court’s consideration.

(11
/117
Iy
/77
1

11
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The substantive agreements of the parties with regards to the above are also set forth in a

stipulation and proposed order filed concurrently herewith.

174
Dated this {J day of March, 2015.

WOLF, RIFKIN, SHAPIRO,
SCHULMAN & RABKIN, LLP

By:

DON SPRINGMEYER, ESQ.
Nevada State Bar No. 1021
BRADLEY SCHRAGER, ESQ.
Nevada State Bar No. 10217
DANIEL BRAVO, ESQ.
Nevada State Bar No. 13078
Attorneys for Plaintiff

ADAM PAUL LAXALT,
Nevada Attorney General

-
g

SCOTT DAVIS, ESQ.

Nevada State Bar No. 10019

Deputy Attorney General

Attorneys for State of Nevada ex rel. Office of the
Labor Commissioner; Office of the Labor
Commissioner und Commissioner Thoran Towler
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CERTIFICATE OF SERVI(E

Lhereby certify that on this ___ day of March, 2013, a true and correct copy of the JOINT
STATUS REPORT was placed in an envelope, postage prepaid, addressed as stated below, in the
basket for outgoing mail before 4:00 p.m. at WOLF, RIFKIN, SHAPIRO, SCHULMAN &
RABKIN, LLP. The firm has established procedures so that all mail placed in the basket before
4:00 p.m. is taken that same day by an employee and deposited in a U.S. Mail box.

Scott Davis, Esq.

Deputy Attorney General

Nevada State Bar No. 10019

355 E. Washington Ave., # 3900

Las Vegas, NV 89101

(702) 486-3894

Attorneys for State of Nevada ex rel. Office of the Labor Commissioner;
Office of the Labor Commissioner and Commissioner Thoran Towler

By:

Dannielle R. Fresquez, an Employee of
WOLF, RIFKIN, SHAPIRO, SCHULMAN &
RABKIN, LLP

-4-
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COPY  ninia

DON SPRINGMEYER, ESQ. 2015 MAR 20 PH : |7
Nevada State Bar No. 1021
BRADLEY SCHRAGER, ESQ. SUSAN MERRIWE THER
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Attorneys for Plaintiff

THE FIRST JUDICIAL DISTRICT COURT
[N AND FOR CARSON CITY, NEVADA
CODY C. HANCOCK, an individual and CASE NO: 14 0C 00080 1B
resident of Nevada,
DEPT.NO: H
Plaintiff,
Vs,
SECOND AMENDED COMPLAINT FOR
THE STATE OF NEVADA ex rel. THE
OFFICE OF THE NEVADA LABOR 1) DECLARATORY RELIEF
COMMISSIONER; THE OFFICE OF THE PURSUANT TO N.R.S. 233B.110;
NEVADA LABOR COMMISSIONER; and AND
SHANNON CHAMBERS, Nevada Labor
Commissioner, in her official capacity, 2y INJUNCTIVE RELIEF PURSUANT
TO N.R.S. 33.010.
Defendants.
CODY C. HANCOCK (hereinafter “Plaintiff"), through undersigned counsel, complains and

alleges as follows:

INTRODUCTION

I, This lawsuit seeks declarations of this Court invalidating a number of regulations

promulgated by the Nevada Labor Commissioner purporting to implement Nevada Constitution Article

XV, Section 16, as well as a mandatory injunction barring Defendants from enforcing the
administrative regulations that are the subject of this Second Amended Complaint.
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PARTIES

A, Plaintiff

2 Plainti ff Cody C. Hancock is a resident of the State of Nevada. He is employed as a
minimum wage worker at a national restaurant chain with locations in Nevada. He has, within the last
three years, been compensated at $7.25 per hour for work he has performed for his employer, despite
not receiving qualifying health benefits from his employer at the time. The regulations described
herein, or their applications, interfere with or impair, or threaten to interfere with ar impair, his legal
rights or privileges. As a current minimum wage worker, he has a direct and beneficial interest in an
appropriate regulatory regime enforcing the guarantees of provisions of the Nevada Constitution
enacted for his benefit.

B. Defendants

3. Defendant the State of Nevada is sued upon relation of the Office of the Nevada Labor
Comrmissioner.
4. Defendant the Office of the Nevada Labor Commissioner is charged with enforcing all

labor laws of the State of Nevada, and is sued in its own right pursuant to N.R.S. 2338.110.

5 Defendant Shannon Chambers is the current Labor Commissioner of the State of

Nevada, and is sued in her official capacity.

JURISDICTION AND VENUE

6. This Court has subject matter jurisdiction over this action, and venue is proper, pursuant
to N.R.S, 41.031 and N.R.S. 233B.110.
GENERAL ALLEGATIONS

A, The 2006 Minimum Wage Amendment

7. At the 2006 General Election Nevada voters approved, for the second time, a
constitutional amendment regarding the minimum wage to be paid to all Nevada employees.a The
amendment became effective on November 28, 2006, and was codified as new Article XV, Section 16

of the Nevada Constitution (the “Minimum Wage Amendment” or the “Amendment™).

1

[
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8. The Minimum Wage Amendment guaranteed (o each Nevada employee, with very

B S

narrow and few exceptions, a particular hourly wage: “Fach employer shall pay a wage to each

emplovee of not less than the hourly rates set forth in this section. The rate shall be five dollars and
fifteen cents (35.15) per hour worked, if the employer provides health benefits as described herein, or
six dollars and fifieen cents (36.15) per hour if the employer does not provide such benefits.” Nev.

Coust. art. XV, § [0{A).

9. The Amendment contained an indexing/increasing mechanism, such that by 20135, the

current Nevada minimum wage level is $7.25 per hour worked, if the employer provides health

benefits, or $8.25 per hour, if the employer does not provide such benefits, This means employees
earning the lower amount per hour make more than 1294 tess than minimum wage workers paid at the
$8.25 level.

10. Pursuant to the Amendment, employers must qualify for the privilege of paying their
minimum wage workers at the reduced wage level for every hour worked. In order to do so, employers
must provide qualifying health insurance benefits to their employees.

i1, Furthermore, the premiums for the health insurance benefit plans provided to
employees—and all his or her dependents—may not exceed 10 percent of the employee’s gross
taxable income from the employer.” Nev. Const. art. XV, § 16(A).

12 The public policy and intent underlying the Amendment was 10 benefit Nevada’s

minimum wage employees, and to incentivize the provision of low-cost, comprehensive health
insurance benefits to the state’s lowest-paid workers, in exchange for a reduction in hourly pay.

13. Under the Amendment, employers of minimum wage-level workers faced a fairly
simple economic choice: Pay at the lower wage rate but arrange for qualifying health insurance at
capped cost levels, knowing that any excess premium costs would come out ofthe employers’ pockets,
or simply pay the upper-tier rate and avoid the issues involved in contracting for and maintaining
health insurance for employees.

14 The problem that developed over the last decade. however, is that from that originally-

intended simple economic choice, cmployers have been permitted to devise a game they cannot lose,

and minimum wage employees cannot win.

(9]
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15 Today, tens of thousands of Nevada minimum wage workers are being paid at the lower
rate (between $7.25 and $8.24 per hour) yet have no health insurance provided by their employer.

16, Since 2014, these employees have had to purchase insurance from state or federal
exchanges, at rates much higher than 10% of their income from their employer, or face LR.S. tax
penalties under the Aftordable Care Act, and they must do so with less money in their pay checks
because employers claim the privilege of underpaying the upper-tier minimum wage.

17 Currently, there are at least a dozen class action cases making their ways through
Nevada state and federal courts seeking back pay and damages against employers who offered their
workers the worst type of “junk insurance”—limited-benefits plans, fixed-indemnity plans, even mere
discount plans that do not even meet basic legal standards as health insurance—while paying below the
upper-tier wage, or employers who pay no heed to the 10% cap on premium costs when “offering”
health insurance plans to their employees.’

18. Furthermore. the vast majority of employees like Plaintitf being paid less than $8.25 per
hour do not actually have health insurance benefits from their employer; the employer merely “ofters”
the substandard insurance and then claims the right to pay down to $7.25 for having done 50.°

19. Employers, pursuant o unlawiul regulation, also are calculating the 10% cap on
premium costs on income figures that include tips and gratuities, rather than wages actually paid by the
employer.

Ix

See Tyus et al. v. Wendy's of Las Vegas, Inc. et al ,US. District Court, District of Nevada, 2:14-cv-
00729-GMN-VCFE; Hanks et al v. Briad Restaurant Group, LLC, U.S, District Court, District of
Nevada, 2:14-cv-00786-GMN-PAL; Diaz et al. v MDC Restaurants, LLC et af., Eighth Judicial
District Court, A701633; Williams et al. v. Claim Jurper Acquisition Company, LLC, Eighth Judicial
District Coutt, A702048; McLaughiin v. Deli Planet, Inc., Eighth Judicial District Court, A703656;
Perry et al. v. Terrible Herbst, Inc., Eighth Judicial District Court, AT04428, Lopez et al. v. Landiy's
Inc. et al,, Eighth Judicial District Court, A706449; Smith v. Dee Lee Inc., Eighth Judicial District
Court, A710226; Niedecker ef al. v. Nevada Restaurant Services, Inc., Eighth Judicial District Court,
A713709; Perera v. Western Cab Company, Eighth Judicial District Court, A707425; Gemmav. Boyd
Gaming Corporation et al., Eighth Judicial District Court, A703790; Cobb et al. v. Outback
Steakhouse of Florida, LLC, Fighth Judicial District Court, A713623.

P i the cases noted above, rates of enrollment in the offered sub-standard health insurance benefits
plans by employees paid less than the full 38.25 wage rate run between 1% and 5% of eligible
workers,
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20, These employers’ conduct was made possible, in large part, by a regulatory regime that
implements the Minimum Wage Amendment in ways incompatible with tts text, purpose, or meaning;
enforces no compliance by employers: engages in no monitoring of employers who pay less than $8.25

per hour; and provides no scrutiny of the quality or substance of health insurance benefit plans

purportedly offered ro minimum wage employees.

B. The Nevada Labor Commissioner’s Regulatory Scheme
21. As the state officer charged with enforcing Nevada's labor laws, the Labor

Commissioner had two clear duties regarding the Amendment: 1) Promulgate regulations faithfully
implementing the Amendment; and 2) Construct a compliance scheme that would ensure that Nevada
workers received the benefits of the Amendment’s protections.

22, In 2006, immediately after the effective date of the amendment approved at the 2006
general election but before the formal rulemaking process, the Nevada Labor Commissioner

promulgated emergency regulations (the “Emergency Regulations™) intended to implement the newly

4
enacted Amendment,

[

3. Thereafter, in April of 2007, the Labor Commissioner adopted a set of emporary
regulations (the “Temporary Regulations™) intended to implement the Amendment.’

24, Finally, towards the end of 2007, the Labor Commissioner enacted permanent
regulations intended to implement the Minimum Wage Amendment (the “Permanent Regulations™).
The Permanent Regulations, now found at N.A.C. 608.100 through 608.108, became effective on
October 31, 2007, and have remained unchanged since that time.”

25. The Permanent Regulations promulgated in 2007, and still in force, demonstrate that
Labor Commissioner made impermissible policy choices in setting the enforcement standards {or the

Minimum Wage Amendment, and they are in direct conflict with the text, meaning, and/or public

policy of the constitutional amendment.

See Exhibit 2, here attached, true and accurate copies of the 2006 Emergency Regutations,
See Exhibit 3, here attached, true and accurate copies of the 2007 Temporary Regulations.

See Exhibit 4, here attached, true and accurate copies of the Permanent Regulations, in their
current form,
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i) “Providing” Benefits versus *Offering” Benefits: N.A.C. 608.100(1)
26. An overriding error of the regulatory regime implementing the Minimum Wage
Amendment was the Labor Commissioner’s determination that if an employee declined health
insurance coverage offered by an employer, for whatever reason, the employer nonetheless could pay
the emplovee at the reduced minimum wage rate.

27 In other words, according to the regulations, an employee need not be “provided” with
health insurance benetits in order for an employer to take advantage of the lower wage rate, but merely
must be “offered” those benetits.”

28. N.A.C. 608.100(1) states:

Except as otherwise provided in subsections 2 and 3, the minimum wage for an

employee in the State of Nevada is the same whether the employee is a full-time,

permanent, part-time, probationary or temporary employee, and:
(a) [f an employee is gffered qualified health insurance, is $5.15 per hour; or
(b) If an employee is not gffered qualitied health insurance, is $6.15 per hour.
N.A.C 608.100(1) (emphasis supplied).
29. The text of the Minimum Wage Amendment, however, states that “{t]he rate shall be

five dollars and fifleen cents per hour worked, if the employer provides health benefits as described

herein, or six dollars and fifteen cents per hour if the employer does #ot provide such benelits.”

7 The 2006 Emergency Regulations stated this policy choice by the {abor Commissioner in stark
terms (see Exhibit2):

Sec. 6. Ifan employee declines health coverage under aqualified health
insurance plan offered by the employer, the employee may be
puid in the lower minimum wage tier, however the employer
must documnent that the employee has declined coverage and
declining coverage may nol be a term or condition of
employment.

However, the Emergency Regulations had also stated, in Sec. 2, that “provisign” of qualifying
benetits was required.

Sec., 2 Nevada has established a two-tiered minimum wage.
A, The first tier, lower tier, is from $5.13 to $6.14 per hour for

employers who provide qualified health Insurance benefits.

B. The second tier, upper tier, is $6.15 per hour for employers who
do not provide qualified health benefits.
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{emphasis supplied).” The meaning of the Amendment’s language is plain on its face, and is directly

(=4

contradicted by N.A.C. 608.100(1).

30. By purporting to permit employers 1o pay less than the full minimum wage without
actually providing health insurance benefits to employees, N.A.C. 608.100(1) turns the incentives
inherent in the Minimum Wage Amendment on their heads.

3L Under the regulation, the greatest fiscal advantage to the employer is to “offer” but not
“provide” employees the low-premium, comprehensive health insurance benetits mandated under the
Amendment, and thus avoid the administrative or overhead issues associated with provision of benefits.

32. Not only is this interpretation contrary to the Amendment, the development from the
2006 Emergency Regulations, through the 2007 Temporary Regulations, and resulting in the 2007
Permanent Regulations demaonstrates that the Labor Commissioner undertook a conscious set of policy
decisions to interpret and enforce the Amendment in a manner unsupported by and incompatible with
its text,

33. The Labor Commissioner's determination that the Amendment only requires employers
to “offer” or “make available” qualified health insurance benefit plans. rather than provide them, in
order to pay workers at the lower minimum wage rate also affects parts of NLA.C. 608.102(1) and (2),
N.A.C. 608.106, and N.A.C. 608.108, which follow from and incorporate the decision evident in
N.A.C. 608.100(1) to mandate only the “offering” of benefits.

34, Because the Minimum Wage Amendment requires provision of qualifying health
benefits in order to pay cmployees like Plaintiff below the full upper-tier minimum wage, N.A.C.
608.100(1) and its associated regulatory provisions are in conflict with and are not authorized by the
Nevada Constitution, and are therefore invalid.

i) Health Insurance Premium Costs: N.A.C. 608.162(3) and 608.104(2)

35. The Minimum Wage Amendment requires provision of health insurance benefits “for
the employee and the employee’s dependents at a total cost to the employee for premiums of not more

than 10 percent of the employee’s gross taxable income from the employer,” if the employer desires to

¥ See Exhibit 1. Nev. Const. art. XV, § 16(A).

~J
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compensate workers at the reduced minimum wage rate.”

36. The Labor Commissioner, instead of hewing to the clearand unmistakable language of
the Amendment, created and substituted a new regulatory concept: Employers could qualify to pay a
dollar less per hour if premiums amounted to 10 percent of the gross taxable income of the employee

attributable to the empioyer under the Internal Revenue Code."'"

37. The Labor Commissioner further determined that “‘gross taxable income of the

employee attributable to the employer’ means the amount specified on the Form W-2 issued by the

employer to the employee and includes, without limitation, tips, bonuses or other compensation as

. . . N . Wl
required for purposes of federal individual income tax.”"

38. In simple terms, the Labor Commissioner’s regulations unlawfully permitemployers to
figure in gratuities paid by the public in their calculations of the 10% health insurance premium cap for
sub-minimum wage employees.

39, For tipped employees like Plaintiff, some two-thirds of whose income can come from

gratuities paid by restaurant patrons rather than from the employer, this regulatory determination by the
Labor Commissioner both raises the amount Plaintiff could be made to pay for qualifying health
insurance coverage and renders employers offering more expensive plans than the constitutional
amendment contemnplated eligible to pay their workers at the reduced minimum wage rate.

40. Nevada law does not permit a tip credit against minimum wage payments. N.R.S.
608.160(1)(b)."* Nevada employers must pay at least the full minimum wage for every hour worked by
their employees. The Labor Commissioner, however, through N.A.C. 608.608.104(2), effectively
created by regulation a tip credit for purposes of calculating the allowable premium costs for health

insurance benefit plans, with no textual authorization to do so.

See Exhibit 1, Nev, Const. art. XV, § 16(A) {emphasis supplied).

""" See Exhibit 4, N.A.C. 608, 102(3) (emphasis supplied}. The 2006 Cmergency Regulations, also
unlawfully, had based the 10% cap on premium costs to covered employees upon “the emplovee’s
gross income as defined under the Internal Revenue Code.” See Exhibit 2, Section S(B).

" See Exhibit 4, N.A.C. 608.104(2) (emphasis supplied).

* Furthermore, the Amendment itself includes the following mandate: *'Iips or gratuities received by
employees shall not be credited as being any part of or offset against the wage rates required by this
section.” Nev. Const. art. XV, § 16(A)
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41, As aresult, current NLA CL 608, 102(3y and N.A.C. 608.104(2) allow employers to pay |

empioyees at the lower minimum wage rate based upon merely having offered health insurance benefit
plans at calculated premium cost levels higher than is permitted by the Minimun Wage Amendment.

42. The premium cost calculation method allowed by N.A.C. 608.102(3) and N.A.C.
608.104(2) is in conflict with and is not authorized by the Nevada Constitution, and is therefore invalid.
D. The Impact Upon Plaintiff and Other Nevada Minimum Wage Workers

43, Upon information and belief, thousands of Nevada employees like Plaintitf are being
and have been paid at the reduced minimum wage rate, yet enjoy no qualifying health insurance
benefits provided by their employer, or only have access to plans that are not within clear guidelines
mandated by the Minimum Wage Amendment,

44, For more than eight years, since the approval and effective date of Article XV,
Section 16 of the Nevada Constitution, Nevada workers have logged, upon information and belief,
hundreds of thousands—millions, certainly—of hours at the reduced minimum wage rate, unlawfully,
due to regulations promulgated by the Nevada Labor Commissioner that are in conflict with
constitutional mandates and, therefore, in excess of his proper authority, Plaintiff himself has worked
many hundreds of hours at this wage level under such unlawful regulations.

FIRST CLAIM FOR RELIEF

Declaratory Relief: Invalidity of N.A.C. 608.100(1)

45, Plaintitt repeats and re-alleges cach and every paragraph above as though they were

fully set forth at length herein.

46. N.A.C. 608.100 does not require Nevada employers to provide qualifying health

benefits in order to compensate workers at the reduced minimum wage rate, in contravention of Article

XV, Section 16 of the Nevada Constitution.

47. N.A.C. 608.100 violates constitutional provisions and/or exceeds the authority of the

Labor Commissioner to promulgate and enforce.

48. It is necessary for the Court to determine the fegal rights of Plaind!t and Detendants

regarding promulgation and enforcement of the subject regulations.

i
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49, Plaintift has been forced to retain the services of an altorney to prosecute this action,
and is entitled 1o his reasonable attorney fees and costs of the action per order of the Coust,

SECOND CLAIM FOR RELIEF

Declaratory Relief: Invalidity of N.A.C. 608.102(3) and N.A.C. 608.104(2)
50. Plaintift repeats and re-alleges each and every paragraph above as though they were

fully set forth at length herein,

51, NLALC. 608.102(3) and N.A.C, 608.104(2) permit calculation of allowable health K

insurance benefit premium costs to minimum wage employees at a rate exceeding that permitted by
Article XV, Section 16 of the Nevada Constitution.

52. N.ALC, 608.102(3) and N.A.C. 608.104(2) violate constitutional provisions and/or
exceed the authority of the Labor Commissioner to promulgate and enforce,

53, It is necessary for the Court to determine the legal rights of Plaintiff and Defendants
regarding promulgation and enforcement of the subject regulations.

54. Plaintiff has been forced to retain the services of an attormney to prosecute this action,
and is entitled to his reasonable attorney fees and costs of the action per order of the Court.

THIRD CLAIM FOR RELIEF

Injunctive Relief

55. Plaintiff repeats and re-alleges each and every paragraph above as though they were
fully set forth at length herein,

56. The regulations that constitute the subjects of Plaintiff's First and Second Claims for
Relief, if continued to be enforced by the State of Nevada, the Labor Commissioner, or the Nevada
Department of Business & Industry, threaten ongoing violation of and damage to Plaintiff's rights
respecting the subject of the present action, and would tend to render judgment ineffectual,

57. The Cour, therefore, should immediately and permanently enjoin and prohibit

Defendants from enforcing the subject regulations,

8. Plaintiff has been forced to retain the services of an attormey to prosecute this action,

Ay

and is entitled to his reasonable attorney fees and costs of the action per order of the Court.
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PRAYER FOR RELIEF

WHEREFORE, Plaintiff requests that this Court:

Al

D.

Declare and adjudge N.A.C. 608.100(1), 608.102(3). and 608.104(2) mnvalid as

indicated herein;

[ssue a mandatory injunction against Defendants prohibiting them from enforcing said

regulations hencetorth;

Grant all other relief of any variety deemed necessary and proper by the Court to

effectuate its judgment and remedy claims of Plaintiff; and

Award Plaintiff his reasonablc attorney fees and costs of suit.

DATED this_ 7/ day of March, 2015.

WOLF, RIFKIN, SHAPIRO,
SCHULMAN & RABKIN, LLP

By: y;w

" Nevada State Bar No. 1021

BRADLEY SCHRAGER, ESQ.
Nevada State Bar No. 10217

DANIEL BRAVO, ESQ.

Nevada State Bar No. 13078
3556 E, Russell Road, Second Floor

Las Vegas, Nevada 89120
Attarneys for Plaintiff

" DON'SPRINGMEYER, ESQ.
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CERTIFICATE OF SERVICE
| hereby certify that on this S LE‘”’ day of March, 2015, a true and correct copy of this

SECOND AMENDED COMPLAINT FOR 1) DECLARATORY RELIEF PURSUANT TO

N.R.S. 233B.110; AND 2) INJUNCTIVE RELIEF PURSUANT TO N.R.S. 33.010 was placed inan
envelope, postage prepaid, addressed as stated below, in the basket for outgoing mail before 4:00 p.m.
at WOLF, RIFKIN, SHAPIRO., SCHULMAN & RABKIN, LLP. The firm has established procedures
50 that all mail placed in the basket before 4:00 p.m. is taken that same day by an employce and

deposited in a U.S. Mail box.

Scott R. Davis, Esq.

State of Nevada

Office of the Attorney General

355 E. Washington Avenue, Ste. 3900

[as Vegas, NV 89101

Attorney for Office of the Labor Commissioner

{ s g
By: Al //’fy"a,u:»im( A
Dannielle Frcsquez,[an Emf}z)’]quc'i;iéfL
WOLF, RIFKIN, SHAPIRO, SCHULMAN &
RABKIN, LLP
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Nev. Const. Art 15, Sec, 16. Payvment of minimun compensation to
employees.,
A, Each employer shall pay a wage to each employee of not less than the hourly
rates set forth n this section. The rate shall be five dollars and fifteen cents ($5.15)
per hour worked, if the employer provides health benefits as described herein, or
six dollars and fifteen cents ($6.13) per hour if the employer does not provide such
benetits. Otfering health benefits within the meaning of this section shall consist of
making health insurance available to the employee for the employee and the
employee’s dependents at a total cost to the employee for premiums of not more
than 10 percent of the employee’s gross taxable income from the employer. These
rates of wages shall be adjusted by the amount of increases in the federal minimum
wage over $5.15 per hour, or, if greater, by the cumulative increase in the cost of
living. The cost of living increase shall be measured by the percentage increase as
of December 31 in any year over the level as of December 31, 2004 of the
Consumer Price Index (All Urban Consumers, U.S. City Average) as published by
the Bureau of Labor Statistics, U.S. Department of Labor or the successor index or
tederal agency. No CPI adjustment for any one-year period may be greater than
3%. The Govemnor or the State agency designated by the Governor shall publish a
bulletin by April 1 of each year announcing the adjusted rates, which shall take
cffect the following July 1. Such bulletin will be made available to all employers
and to any other person who has filed with the Governor or the designated agency
a request to receive such notice but lack of notice shall not excuse noncompliance
with this section. An employer shall provide written notification of the rate
adjustments to each of its employees and make the necessary payroll adjustments
by July I following the publication of the bulletin. Tips or gratuities received by
ciployees shall not be credited as being any part of or offSet against the wage rates

required by this section.
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B, The provisions of this section may not be waived by agreement between an
individual employee and an employer. All of the provisions of this section, or any
part hereof, may be waived in a bona fide collective bargaining agreement, but
only if the waiver is explicitly set forth in such agreement in clear and
unambiguous terms. Unilateral implementation of terms and conditions of
employment by either party to a collective bargaining relationship shall not
constitute, or be permitted, as a waiver of all or any part of the provisions of this
section. An employer shall not discharge, reduce the compensation of or otherwise
discriminate against any employee for using any civil remedies to enforce this
section or otherwise asserting his or her rights under this section. An employee
claiming violation of this section may bring an action against his or her employer
in the courts of this State to enforce the provisions of this section and shall be
entitled to all remedies available under the law or in equity appropriate to remedy
any violation of this section, including but not limited to back pay, damages,
veinstatement or injunctive relief. An employee who prevails in any action to
enforce this section shall be awarded his or her reasonable attorney’s fees and
COsts.

C. Asused in this section, “employee” means any person who is employed by an
employer as defined herein but does not include an employee who is under
cighteen (18) years of age, employed by a nonprofit organization for after school
or summer employment or as a trainee for a period not longer than ninety (90)
days. “Employer” means any individual, proprietorship, partnership, joint venture,
corporation, limited liability company, trust, association, or other entity that may
employ individuals or enter into contracts of employment.

D. If any provision of this section is declared illegal, invalid or inoperative, in

whole or in part, by the final decision of any court of competent jurisdiction, Lae
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remaining provisions and all portions not declared illegal, invalid or inoperative
shall remain in full force or effect, and no such determination shall invalidate the

remaining sections or portions of the sections of this section.
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PROPOSED EMERGENCY REGULATIONS OF THE
LAROR COMMISSIONER
NOVEMBER 29, 2006

EXPLANATION- Matter that is underiined is new; matter in brackets [omitted
material] is material 1o be omirted.

AUTHORITY: §81-13, NRS 607.160(1)(b), NRS 608.270, NRS 608.018, NRS
233B.0613.

Section 1. Chapter 608 of NAC is hereby amended by adding thereto the
provisions set forth as sections 2 to 12, inclusive, of this regulation. This
regulation shall expire at the end of 120 days from filing with the Secretary of
State ot upon the filing of a temporary or permanent regulation whichever should
occur first.

Sec.2. Nevada has established a two-tiered minimum wage.
A The first tier, lower tier, is from $5.15 to $6.14 per hour for
employers who provide qualified health insurance benefits.
B. The second tier, upper tier, is $6.15 per hour for employers who do
not provide qualified heaith benefits.

See.3. The minimum wage may be adjusted annually.

A, These rates will be adjusted annually to ipclude increases in the
federal rninimum wage and a yearly cost of living adjustment as set
forth in Article 18, Section 16 of the Constitution of Nevada

B. The annual adjustments will bs announced in April and become
effective on July 1 of each year.

C.  Each minimum wage tier will increase by the same dollar amount as
the federal rate incrense,

Sec. 4. A. The minimum wage applies to all employees in Nevada.

B. The minimum wage sxemptions codifled at NRS 608.250(2)
conflict with Article 15, Section 16 of the Constitution of Nevada and
are no longer applicable.

C. People under the age of 18, employed by a nonprefit organization
for after school or sumyuer employment or as a trainee for a period
not longer than ninety (90) days are not considered employees for
the purpose of compliance with the minimum wage.

D.  There is no distinction between whether an employee is full-time,
permanent, part-time, or temporary.

Sec. 5. In order to qualify for the lower minimum wage tier an employer

must comply with all of the following:
A.  Health insurance coverage must be made available to the employee

and the employees dependents; and
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B, Theemployee's share of the cost of the premium cannot exceed 10%
of the employee’s gross income as defined under the Internal
Revenue Code for the time interval between the premium
payments; and

C.  The health insurance must be a policy, contract, certificate or
agreement offered or issued by a carrier authorized by the Nevada
Insurance Commissioner to provide, deliver, arrange for, pay for or
reimburse any of the costs of health care services ¢r, in the
alternative, any federally approved self-funded plans established
under the Employee Retivement Income Security Act of 1974
(ERISA), as amended, except that medical discount plans as
defined by NRS 695H.050 and workers compensation insurance do
not qualify as health Insurance.

Sec. 6. If an employee declines coverage under a qualified health insurance
plan offered by the emplayer, the employee may be paid in the lower minimum
wage ter, however, the employer must document that the employee has declined
coverage and declining coverage may not be a term or condition of employment.

Sec. 7. If an employer offers qualified health insurance, but for some
reason the employee is not eligible to receive the coverage provided by the
employer or there is a delay before the coverage can become effective, the
employes must be paid the upper tier wage until such time as the employee
becomes eligible and is offered coverage or when the insurance becomes effective.

Sec. 8. For the purposes of complying with the overtime provisions of NRS
608.018(1),

A. An employer who qualifies for the lower tier minimum wage shall pay
all employees with a base hourly rate of $7.725 per hour or less
cvertime whenever the employes works more than eight hours in a
workday.

B. An employer who is required to pay the upper tier minimum wage shall
pay all employees with a base hourly rate of $9.225 per hour or less
overtime whenever the employee works more than eight hours in a
workday.
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Chapter 608 of NAC
LCB File No. T004-07

ADOPTED TEMPORARY REGULATION OF THE
OFFICE OF THE LABOR COMMISSIONER

Filed with the Secretary of State on April 10, 2007

EXPLANATION- Matter that is italicized is new; matter in brackets pepnitodbmmiarat] 18
material 10 be omitted.

AUTHORITY: § § 1-10; Article 15, Section 16, the constitution of the State of Nevada, NRS
607110, NRS 607.160.

Section 1. Chapter 608 of NAC is hereby amended by adding thereto the
provisions set forth as sections 2 1o 9, inclusive, of this regulation.

Sec. 2. Definition of minimum wage reers.

1. The lower tier is from $5.15 to $6.14 per hour for employees who offered qualified
health insurance benefits.

2. The upper tier is §6.15 per hour for employees who are not offered qualified
health benefits.

3. An emplayer must pay the upper tier rate unless the employee qualifies for the
lower tier rate.

4. These rates may change based on the annual adjustments as set forth in Article
13, Section 16 of the Constitution of Nevada.

See. 3. Applicability of Minimum Wage.

1. The minimum wage applies to all employees in Nevada.,

2. The only exceptions to the minimum wage are
faj Persons under the age of 18; or
(b)Persons employed by a nonprofit organization for after school or summer
employment; or
{ciPersons emploved as trainees for a period not longer than ninety (90) days as
interpreted by the U. S. Department of Labor pursuant to Section 0(g) of the
Fair Labor Standards Act; or
(d)Persons employed under a valid collective burgaining agreement where
Article 15, Section 16 of the Nevada Constitution relating to minimunt wage, tip
eredit or other provisions included therein have been waived in clear and
unambiguous terms.

3. There is no distinction between full-tine, permanent, part-tinte, probationary, or

temporary employees.

See. 4. In order to qualify for the lower minimum wage tier an employer must comply with all
of the following:

g
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L. Qualified health insurance coverage must be made available to the employee and
the employee’s dependents, if any.  For the purposes of this sectivn, qualified
hrealth insurance coverage is “available fo the employee and employee’s
dependents” when an employer contracts for or otherwise maintains qualified
health insurance for the class of employees of which the employee is u member,
subject only to fulfillment of the conditions requived o complete the coverage
wihich are applicable to all similarly-situated employees within this class, unless
the waiting period exceeds six months; and

2. The employee’s share of the cost of the premium cannotr exceed 10% of the
employee’s gross taxable income ativibutable 1o the employer as defined under
the Internal Revenue Code;

(e} “Gross Taxable Income’ attributuble to the employer means the amount
specified on the employee’s W-2 issued by the employer and includes tips,
bonuses or other compensation as rvequired for purposes of federal
individual income (ax.

th) To determine whether the employee’s share of the premium dues not exceed
10% of the emplayee’s grass tuxable income, the employer may:

I For an employee for whom the employer has issued a W-2 for the
immediately preceding year, divide the gross taxable income from the
employer into the projecied employee’s share of the premiums for
qualified health insurance far the curvent year;

1L For an employee for which the employer has not issued a W-2 and
has payroll information for the four prior quarters, divide the
combined total of gross taxable income normally caleulated from
this payroll information from these four quarters into the projected
employee's share of the premiums for qualified health insurance for
these four quarters;

I7IA For an employee for which there is less than an aggregate year of
ploy Ly d

payroll informaiion, the employer shall

D) take the total payroll information availuble for the employee
determine the combined total of gross taxable income normally
calculated fram this payroll information; and

2) After dividing it by the number of weeks it represenls and
multiplying it by 32, divide this annualized rumber into the projected
employee’s shave of the premiums for qualified health insurance for
the current year;

v, For a new employee, promoted employee, or an employee who turns
eighteen years of age during employment, the employer shall wait
wuntil the employee has completed two normal payroll periods and
then utilize this payroll information as set forth in subsection 3
above relating to an employee for which there is less than a complete
year of employment; and

3. Offers a health benefit plan tihat meets one of the following requirements;
(a) The plan covers only those categories of health care expenses that are
generally deductible by employees on their individual federal income tax
returns pursuant to the provisions of 26 U.S.C. Sec. 213 and any federal

5
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regulations relating thereto, if those expenses had been borne divectly by
those employees; or
(b) Provides health benefits pursuant to a Taft-Hartley trust which:
I8 Is formed pursuant to 29 U.S.C. Sec. 186(¢)(5); and
1. Qualifies as an employee welfare benefit plan under the Internal
Revenue Service guidelines; or
(e) Is a qualified employee welfare benefit plan pursuant to the Employee
Retirement Income Security Act of 1974, 29 U.S.C. Sec. 1001 et seq.

Sec. 5. An employer may decide to pay the maximunt wage rate for mininmum wage currently
applicable in lieu of making any determination under this regulation that the employee may be
paid the lower misimum wage rate.

Sec. 6. If a determination is made that the employee s share of the premium does not exceed
10% of the employee’s gross taxable income from thhe employer, the employer may pay the
employee through the end of the calendar year for which the determination hus been made
either:

1. The lowest minimum wage rate currently applicable; or

2. Any amount within the lower minimum wage tier currently applicable.

Sec. 7. If an employee declines coverage under a qualified healih insurance plan offered by
the employer, the employer must document that the employee has declined coverage.
Declining coverage muy not be a term or condition of employment.

Sec. 8. If an employer offers qualified health insurance with a waiting period of no more than
6 months, the employee may be paid at the lower tier wage rate. If an employer does not offer
a qualified health insurance plan or the health benefit plan is not available or the health
benefit plan is not provided within 6 months of employment, the employee nust be paid the
upper tier wage rate until such time as the employee becomes eligible and is offered coverage
or when the insurance becomes effective. The term of the waiting period may be madified in a
bona fide collective bargaining agreement, but only if the modification is explicitly set forth in
such agreement in clear and unambiguous teyms.

Sec. 9. For the purposes of complying with the daily overtime provisions of NRS 608.018(1),
an employer shall pay overtime bhased on the minimum wage tier for which that employee is
qualified.

Sec. 10. NAC 608.110 is herceby repealed
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NOTICE OF ADOPTION OF TEMPORARY REGULATION
LCB File No. T004-07

The Office of the Labor Commissioner adopted temporary regulations assigned LCB File
Nu. T004-07 which pertain to chapter 608 of the Nevada Administrative Code an March 6, 2007,

INFORMATIONAL STATEMENT

Pursuant to NRS 233B.066, the Office of the Labor Commissioner provides the following
wformation concerning newly adopted temporary regulations for NAC 608,

(a) A description of how public comment was solicited, a summary of the public response, and

an explanation how other interested persons may obtain a copy of the summary,

Public comment on the proposed rule was solicited on the agency website, posted notices, e-
mail, direct mail to persons on the agency 233B mailing list, public workshops, and press
releases. Copies of the summary are available through the agency website or upon request
from the agency.

{b) The number of persons who:
(1) Attended each hearing:

Forty-four people attended the hearing, twenty-five in Las Vegas and nineteen in Carson
City.

(2) Testified at each hearing:

Seven individuals testified at the hearing.

(3) Submitted to the agency written statements:

Written comments were received {rom six individuals and orgamzations.

Andrea McHenry of Administaff and Cecilia Renn Kurzweg of ADP Total Source submutted
comments concerning health insurance provided by professional employer organizations
(PEO) who sponsor and maintain benefit plans for clients pursuant to “co-employment
relationships.”

Gary Reed a Nevada casino dealer submitted comments concerning the 10% gross taxable

Income requirement.

Tom Haynie representing Manpower Inc. of Southemn Nevada and the Nevada Staffing
Association submitted questions concerning the insurance requirements.
Jen Sarafina of the Kamer, Zucker & Abbott law firm submitted comments concerning the

insurance requirements.

e
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Samuel McMullen representing the Nevada Restaurant Association, Retal Association of
Nevada, and Las Vegas Chamber of Commerce submitted language related 10 tramees as
defined in section 3(2)(¢) of the regulation,

2y A description of how comment was solicited from affected businesses, a summary of their
response, and an explanation how vther interested persons may obtain a copy of the

,,
I

summdary:
Comments were solicited through posted notices, by direct mail to organizations and
individuals on the agency matling list, posting on the agency website, by e-mail, press
releases and workshops.

(dy If the regulation was adopted without changing any part of the proposed regulation, a

summary of the reasons for adopting the regulation without change:

Several changes were made in the proposed regulation. Section 4(1) the language concerning
contracting for and maintaining health insurance was changed to accommodate other types of
health insurance. Section 4(1) was also changed to reflect a standard waiting period of 6
months. Section 4(2)(b)(IV) was changed to include employees who are promoted. A change
was suggested to Section 4, which would give the labor commissioner discretion to consider
other types of health benefits, however, the change was not adopted because the labor
commissioner felt that the office currently lacks the expertise to make such determinations.
Section 7 was changed to eliminate the requirement for a signed waiver of coverage. Section
8 was changed to reflect that the standard six month waiting period could be waived 1n a
collective bargaining agreement,

(e) The estimated economic effect of the regulation on the businesses which it is to regulate
and on the public.

Impact on businesses that are regulated.

(1) Both adverse and beneficial effects:
The constitutional amendment itself may generate both adverse and bencticial effects
however those effects have yet to be identified and quantified. The regulations are intended
to clarity the constitutional requirements in order to minimize adverse effects from confusion
over the requirements conversely a clearer understanding of the requirements provides a
benefit to businesses attempting to attain compliance.

(2) Both immediate and long-term effects:
The immediate effect of the regulatons is to provide a clearly understanding of the
requirements of the constitutional amendment related to minimum wage in order to apprise
employers and employees of their rights and responsibilities. Over the long term it will make
it easier for employers to understand what they need to do to stay in compliance.

Impact on the public:

(1) Both adverse and beneficial effects:
The regulation should be neutral in terms of impacts on the public, however the cifect of the
constitutional amendment itsclf should be significant but cannot be assessed at this time.

S
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(2} Both immediate and long-term effects:

iy

(1)

The regulation should be neutral in terms of short-term and long-term cffects on the public.

The estimated cost to the agency for enforcement of the proposed regulation:

We anticipate that there will be additional costs to the agency for enforcement primarily
related to increased claims and complaints related to enforcement of the state’s daily
OVerume requirements.

A description of any regulations of other state or government agencies which the proposed
regulation overlaps or duplicates and a statement explaining why the duplication or
overlapping is necessary. If the regulation overlaps or duplicates a federal regulation, the
name of the regulating federal agency:

Nevada’s minimum wage parallels the federal minimum wage as set forth in the Fair Labor
Standards Act. Because the FLSA is not a preemptive statute there are instances wherc
regulation duphcates federal regulations. For example, section 3(2)(c) which adopts the
federal standards for trainees duplicates the federal regulation in order to ensure that there is
no gap tn coverage for emplovees who otherwise may not be included under cither
regulation.

If the regulation includes provisions which are more stringent than a federal regulation
which regulates the same activity, a summary of such provisions:

Because the constitutional amendment establishes a more stringent minimum wage
requirement than currently exists under federal law the regulations are necessarily more
stringent than the federal requirements, with the exception of those provisions such as section
3(2){c), described above, which are mtended to harmonize state and federal requirements
wherever possible.

Ifthe regulation provides a new fee or increases an existing fee, the total annual amount
the agency expects to collect and the manner in which the money will be used.
No new fees are involved.

Submitted this 10™ day of April 2007

MICHAEL TANCHEK
LABOR COMMISSIONER

-
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NAC 608.100 Minimum wage: Applicability; rates; annual adjustments.
{Nev. Const. Art. 13,§ 16; NRS 607.160, 608.250)

| Except as otherwise provided in subsections 2 and 3, the minimum wage for
an employee in the State of Nevada is the same whether the employee is a full-
time, permanent, part-time, probationary or temporary employee, and:

(a) If an employee is offered qualified health insurance, is $5.15 per hour; or
(b) If an employes is not offered qualified health insurance, is $6. 15 per hour.

2. The rates set forth in subsection | may change based on the annual

Fn

adjustments set forth in Section 16 of Article 15 of the Nevada Constitution.

3. The minimum wage provided in subsection | does not apply to:

(a) A person under 18 years of age;

(b) A person employed by a nonprofit organization for after-school or summer
employment;

(¢) A person employed as a trainee for a period not longer than 90 days, as

described by the United States Department of Labor pursuant to section 6(g) of the

Fair Labor Standards Act; or

(d) A person employed under a valid collective bargaining agreement in which
wage, tip credit or other provisions set forth in Section 16 of Article 15 of the
Nevada Constitution have been waived in clear and unambiguous terms.

4. Asused in this section, “qualified health insurance” means health insurance

coverage offered by an employer which meets the requirements of NAC 608.102.

(Added to NAC by Labor Comm’r by R055-07, eff. 10-31-2007)
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NAC 608.102 Minimum wage: Qualification to pay lower rate to
employee offered health insurance. (Nev. Const. Art. 15, §
16; NRS 607.160, 608.250)

To qualify to pay an employee the minimum wage set forth in paragraph (a) of
subsection | of NAC 608.100, an employer must meet each of the following
requirements:

[. The employer must offer a health insurance plan which:

(a) Covers those categories of health care expenses that are generally deductible
by an employee on his individual federal income tax return pursuant to 26 U.S.C. §
213 and any federal regulations relating thereto, if such expenses had been borne
directly by the employee; or

(b) Provides health benefits pursuant to a Taft-Hartley trust which:

(1) Is formed pursuant to 29 U.S.C. § 186(c)(5); and

(2) Qualifies as an employee welfare benefit plan:

(I) Under the guidelines of the Internal Revenue Service; or

(I1) Pursuant to the Employee Retirement Income Security Act of 1974,29 US.C.
§ 1001 et seq.

2. The health insurance plan must be made available to the employee and any
dependents of the employee. The Labor Commissioner will consider such a health
insurance plan to be available to the employee and any dependents of the employce
when:

(a) An employer contracts for or otherwise maintains the health insurance plan for
the class of employees of which the employee is a member, subject only to
fulfillment of conditions required to complete the coverage which are applicable to
all similarly situated employees within the same class; and

(b) The waiting period for the health insurance plan is not more than 6 months.

3. The share of the cost of the premium for the health insurance plan paid by the
employee must not exceed 10 percent of the gross taxable income of the employee
attributable to the employer under the Internal Revenue Code, as determined
pursuant to the provisions of NAC 608.104.

(Added to NAC by Labor Comm'r by R055-07, eff. 10-31-2007)
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NAC 608.104 Minimum wage: Determination of whether cmployee share
of premium of qualified health insurance exceeds 10 percent
of gross taxable income. (Nev. Const. Art. 15, § 16; NRS
607.160, 608.250)

her the share of the cost of the premium of the qualified

ves not exceed 10 percent of the gross

oyer, an employer may:

| To determine whet
health insurance paid by the employee d
taxable income of the employee attributable to the empl
(a) For an employee for whom the employer has issued a Form W-2 for the
immediately preceding year, divide the gross taxable income of the employee paid
by the employer into the projected share of the premiums to be paid by the
employee for the health insurance plan for the current year;

er has not issued a Form W-2, but for

(b) For an employee for whom the employ
evious quarters, divide

whom the employer has payroll information for the four pr
the combined total of gross taxable income normally calculated from the payroll
information from the four previous quarters into the projected share of the
premiums to be paid by the employee for qualified health insurance for the current
year,

(c) Far an employee for whom there is less than 1 aggregate year of payroll
information:

(1) Determine the combined total gross taxable income normally calculated from
the total payroll information available for the employee and divide that number by
the number of weeks the total payroll information represents;

(2) Multiply the amount determined pursuant to subparagraph (1) by 52; and

(3) Divide the amount calculated pursuant to subparagraph (2) into the projected
share of the premiums to be paid by the employee for qualified health msurance for
the current year; and

(d) For a new employee, promoted empl
of age during employment, use the payroll
payroll periods completed by the employee and ca
using the formula set forth in paragraph (c).

2 As used in this section, “gross taxable income of the employee attributable L0
means the amount specified on the Form W-2 issued by the

loyee and includes, without limitation, tips, bonuses or other
federal individual income tax.

oyee or an employee who turns 18 years
information for the first two normal
lculate the gross taxable income

the employer”
employer to the emp
compensation as required for purposes of

(Added to NAC by Labor Comm’r by R0S55-07, eff. 10-31 -2007)
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NAC 608.106 Minimum wage: Declination by employee of coverage under

health insurance plan. (Nev. Const. Art. 15, § 16; NRS
607.160, 608.250)

[f an employce declines coverage under a health insurance plan that meets the
 the employer, the employer

requirements of NAC 608.102 and which is offered by
must maintain documentation that the employee has declined coverage. Declining
coverage may ot be a term or condition of employment.

(Added to NAC by Labor Comm’r by R055-07, eff. 10-31-2007)
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NAC 608.108 Minimum wage: Requirements for payment at higher rate;
modification of term of waiting period. (Nev. Const. Art. 15,

§ 16; NRS 607.160, 608.250)

If an employer does not offer a health insurance plan, or the health insurance plan
is not available or is not provided within 6 months of employment, the employee
must be paid at least the minimum wage set forth in paragraph (b) of subsection |
of NAC 608.100 until such time as the employee becomes eligible for and is
offered coverage under a health insurance plan that meets the requirements of
NAC 608.102 or until such a health insurance plan becomes effective. The term of
the waiting period may be modified in a bona fide collective bargaining agreement
if the modification is explicitly set forth in such agreement in clear and

unambiguous terms.

(Added to NAC by Labor Comm’r by R055-07, eff, 10-31-2007)
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Nevada State Bar No. 1021 en

Bradley Schrager, Esq. N ﬁ“’*‘mﬁge{ ?

Nevada State Bar No. 10217

Daniel Bravo, Esq.

Nevada State Bar No, 13078

WOLF, RIFKIN, SHAPIRO,
SCHULMAN & RABKIN, LLP

3556 E. Russell Road, 2nd Floor

Las Vegas, Nevada 89120-2234
Telephone: (702) 341-5200/Fax: (702) 341-5300
Email: dspringmeyer@wrslawyers.com
Email: bschrager@wrslawyers.com
Email; dbravo@wrslawyers.com
Attorneys for Plaintiff

THE FIRST JUDICIAL DISTRICT COURT
IN AND FOR CARSON CITY, NEVADA

CODY C. HANCOCK, an individual and CASE NO: 14 0OC 00080 1B

resident of Nevada,
DEPT.NO: 1I

Plaintiff,
Vs, STIPULATION AND m@pé)s@g
ORDER WITHDRAWING MOTION TO
THE STATE OF NEVADA ex rel. THE DISMISS AND PERMITTING LEAVE TO
OFFICE OF THE NEVADA LABOR FILE SECOND AMENDED COMPLAINT

COMMISSIONER; THE OFFICE OF THE
NEVADA LABOR COMMISSIONER; and
THORAN TOWLER, Nevada Labor
Commissioner, in his official capacity,

Defendants.

WHERFEAS, Plaintiff in the above-entitled matter filed his Amended Complaint on June 6,
2014; and

WHEREAS Defendants filed their Motion to Dismiss the Amended Complaint on or about
June 24, 2014; and
11
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11
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WHEREAS, after the recent stay period and in consideration of administrative attention to
aspects of Plaintiff's allegations, the parties have agreed (o delimit portions of the litigation that
may be addressed through the administrative rulemaking procedures and proceed in this action only
with certain other agreed-upon claims; and

WHEREAS, the parties currently represent that discovery will notbe a required component
of this litigation, and that motions and potentially cross-motions on matters of law may satisfy the
requirements of the litigants;

All parties to this suit STIPULATE and AGREE that Defendants’ Motion to Dismiss
Plaintiff's Amended Complaint, filed on fune 24, 2014, is withdrawn.

The parties further STIPULATE and AGREE that Plaintiff shall be permitted to file a
Second Amended Complaint within ten days of the entering of the proposed Order herein.

Dated this[_é__ day of March, 2013,

WOLF, RIFKIN, SHAPIRO,
SCHULMAN & RABKIN, LLP

/

prmgmcyer, Esq.
Nevada State Bar No. 1021
Bradley Schrager, Esq.

Nevada State Bar No. 10217
Daniel Bravo, Esq.

Nevada State Bar No. 13078
Attorneys for Plaintiff

ADAM PAUL LAXALT,
Nevada Attorney General

By:

Scott Davis, Esq.

Nevada State Bar No. 10619

Deputy Attorney General

Attorneys for State of Nevada ex rel. Office of the
Labor Commissioner; Office of the Labor
Commissioner and Commissioner Thovan Tawler
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WHEREAS, after the recent stay period and in consideration of administrative atiention to
aspects of Plaintiff’s allegations, the parties have agreed to delimit portions of the litigation that
may be addressed through the administrative rulemaking procedures and proceed in this action only
with certain other agreed-upon claims; and

WHEREAS, the parties currently represent that discovery will not be a required component
of this litigation, and that motions and potentially cross-motions on matters of law may satisfy the
requirements of the litigants,;

All parties to this suit STIPULATE and AGREE that Defendants’ Motion to Dismiss
Plaintiff's Amended Complaint, filed on June 24, 2014, is withdrawn.

The parties further STIPULATE and AGREE that Plaintiff shall be permitted to file a
Second Amended Complaint within ten days of the entering of the proposed Order herein.

Dated this ﬁ day of March, 2015.

WOLF, RIFKIN, SHAPIRO,
SCHULMAN & RABKIN, LLP

By:

Don Springmeyer, Esq.
Nevada State Bar No, 1021
Bradley Schrager, Esq.
Nevada State Bar No. 10217
Daniel Bravo, Esq.

Nevada State Bar No. 13078
Attorneys for Plaintiff

ADAM PAUL LAXALT,
Nevada Attorney General

o

By: 7 s )

Seott Davis, Esq.

Nevada State Bar No. 10019

Deputy Attorney General

Attorneys for State of Nevada ex rel. Office of the
Labor Commissioner; Office of the Labor
Commissioner and Commissioner Thoran Towler
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i Based upon the foregoing, and good cause appearing therefore:

[T 1S HEREBY ORDERED that the Parties’ Stipulation is GRANTED as follows:

2
3 (1)  Plaintiff shall have leave to file the Second Amended Complaint attached to
4 the parties’ Stipulation within ten days of the entry of this Order.
5 (2)  Defendants shall file any answer 10 the Second Amended Complaint within
6 20 days of the date on which the Complaint is filed.
7 (3)  Upon the filing of Plaintiff's Second Amended Complaint, Defendants’
£ June 24, 2014, Motion to Dismiss shall be deemed withdrawn.
5 this ﬁ day of March, 2015,
Y ;1
;
‘%Gm%UDGE U
5 ¢
14
15 |
16
17
18
19
20
21
22
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Attorney General's Office
$55 E. Washington, Suite 3900

Las Vegas, NV 89101

.
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ADAM PAUL LAXALT REC'D & FILED

Attorney General .
Scott Davis, #10019 0I3APR 10 PH L: 2k
Deputy Attorney General v AN HE R INE THE
555 E. Washington Avenue, Suite 3900 SUSAH ﬁ’im«z.éfiﬁfg?i

Las Vegas, Nevada 89101

(702) 486-3894

(702) 486-3416 (fax)

sdavis@ag.nv.gov

Attorneys for Defendants State of Nevada
ex rel. Office of the Labor Commissioner,
Office of the Labor Commissioner and
Thoran Towler

;J N
BY UG
SINQUT

IN THE FIRST JUDICIAL DISTRCT COURT OF THE STATE OF NEVADA
IN AND FOR CARSON CITY v

CODY C. HANCOCK, an individual,

Plaintiffs, Case No.: 14 OC 00080 1B

VS. Dept No.: 2
THE STATE OF NEVADA ex rel. THE
OFFICE OF THE LABOR
COMMISSIONER; THE OFFICE OF THE
LABOR COMMISSIONER: and THORAN
TOWLER, Nevada Labor Commissioner in
his official capacity,

Defendants.

e Nt Mt S Nreanl” st sl N S et St st g g “sut”

ANSWER TO SECOND AMENDED COMPLAINT

COMES NOW Defendant the STATE OF NEVADA ex rel. OFFICE OF THE LABOR
COMMISSIONER, the OFFICE OF THE LABOR COMMISSIONER and SHANNON
CHAMBERS in her official capacity as the Labor Commissioner of Nevada (collectively “Labor
Commissioner” or “Defendant”), by and through counsel of record ADAM PAUL LAXALT,

Attorney General of the State of Nevada, and Scott Davis, Deputy Attorney General and
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Attorney General's Office
555 E. Washington, Sune 3900
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hereby answers the Second Amended Complaint filed by Plaintiff Cody C. Hancock as

follows:

1. Answering paragraph 1 of Plaintiffs Second Amended Complaint, Defendant
alleges that the allegations in paragraph 1 state a legal conclusion and thus no answer is
required. To the extent that paragraph 1 alleges any factual allegations, Defendant is without
sufficient knowledge or information upon which to form a belief as to the truth or falsity of the
allegation and, upon that basis, denies the same.

2. Answering paragraph 2 of Plaintiffs Second Amended Complaint, Defendant is
without sufficient knowledge or information upon which to form a belief as to the truth or falsity
of the allegation and, upon that basis, denies the same.

3. Answering paragraph 3 of Plaintiffs’ Second Amended Complaint, Defendant
admits the allegations contained therein.

4 Answering paragraph 4 of Plaintiffs’ Second Amended Complaint, Defendant
denies the allegations contained therein.

5. Answering paragraph 5 of Plaintiffs’ Second Amended Complaint, Defendant
admits the allegations contained therein.

6. Answering paragraph 6 of Plaintiffs’ Second Amended Complaint, Defendant
admits the allegations contained therein.

7. Answering paragraph 7 of Plaintiffs’ Second Amended Complaint, Defendant
admits the allegations contained therein.

8. Answering paragraph 8 of Plaintiffs Second Amended Complaint, Defendant
alleges that the allegations in paragraph 8 state a legal conclusion and thus no answer is
required. To the extent that paragraph 8 alleges any factual allegations, Defendant admits that
Plaintiff accurately quotes a portion of the language of Nev. Cost. Art XV, §16(A) and denies
any other factual allegation stated within paragraph 8.

9. Answering paragraph 9 of Plaintiffs Second Amended Complaint, Defendant

admits that the current Nevada minimum wage is $7.25 per hour worked if the employer
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Attorney General's Office
Las Vegas, NV £9101

555 E. Washington, Suite 3900

provides qualifying health benefits and is $8.25 per hour if the employer does not provide such
benefits. Defendant alleges that the remaining allegations in paragraph 9 state a legal
conclusion and thus no answer is required. To the extent that paragraph 9 alleges any factual
allegations, Defendant is without sufficient knowledge or information upon which to form a
belief as to the truth or falsity of the allegation and, upon that basis, denies the same.

10.  Answering paragraph 10 of Plaintiff's Second Amended Complaint, Defendant
alleges that the allegations in paragraph 10 state a legal conclusion and thus no answer is
required.

11.  Answering paragraph 11 of Plaintiffs Second Amended Complaint, Defendant
alleges that the allegations in paragraph 11 state a legal conclusion and thus no answer is
required. To the extent that paragraph 11 alleges any factual allegations; Defendant admits
that Plaintiff accurately quotes the language of Nev. Cost. Art XV, §16(A) and denies all other
factual allegations stated within paragraph 11.

12.  Answering paragraph 12 of Plaintiff’'s Second Amended Complaint, Defendant is
without sufficient knowledge or information to form a belief as to the truth of the allegations in
paragraph 12 and, on that basis, denies the same.

13.  Answering paragraph 11 of Plaintiffs Second Amended Complaint, Defendant
alleges that the allegations in paragraph 11 state a legal conclusion and thus no answer is
required. To the extent that paragraph 11 alleges any factual allegations, Defendant admits
the same.

14.  Answering paragraph 14 of Plaintiffs’ Second Amended Complaint, Defendant
denies the allegations contained therein.

156.  Answering paragraph 15 of Plaintiff's Second Amended Complaint, Defendant is
without sufficient knowledge or information upon which to form a belief as to the truth or falsity

of the allegation and, upon that basis, denies the same.
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16.  Answering paragraph 16 of Plaintiff's Second Amended Complaint, Defendant is
without sufficient knowledge or information upon which to form a belief as to the truth or falsity
of the allegation and, upon that basis, denies the same.

17.  Answering paragraph 17 of Plaintiff's Second Amended Complaint, Defendant is
without sufficient knowledge or information upon which to form a belief as to the truth or falsity
of the allegation and, upon that basis, denies the same.

18.  Answering paragraph 18 of Plaintiff's Second Amended Complaint, Defendant is
without sufficient knowledge or information upon which to form a belief as to the truth or falsity
of the allegation and, upon that basis, denies the same.

19.  Answering paragraph 19 of Plaintiffs Second Amended Complaint, Defendant
denies the same.

20.  Answering paragraph 20 of Plaintiffs Second Amended Complaint, Defendant
denies the same.

21.  Answering paragraph 21 of Plaintiffs Second Amended Complaint, Defendant
alleges that the allegations in paragraph 21 state a legal conclusion and thus no answer is
required.

22.  Answering paragraph 22 of Plaintiffs’ Second Amended Complaint, Defendant
admits the allegations contained therein.

23.  Answering paragraph 23 of Plaintiffs’ Second Amended Complaint, Defendant
admits the allegations contained therein.

24, Answering paragraph 24 of Plaintiffs'’ Second Amended Complaint, Defendant
admits the allegations contained therein.

25.  Answering paragraph 25 of Plaintiffs Second Amended Complaint, Defendant
alleges that the allegations in paragraph 25 state a legal conclusion and thus no answer is
required. To the extent an answer to this allegation is required, Defendant denies the same.

26.  Answering paragraph 25 of Plaintiff's Second Amended Complaint, Defendant

alleges that the allegations in paragraph 25 state a legal conclusion and thus no answer is
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required. To the extent an answer to this allegation is required, Defendant admits that it has
adopted a regulation allowing for an employer to pay the lower-tier minimum wage if an
employee properly declines qualifying health insurance offered by the employer. Defendant
denies all other allegations stated in paragraph 26.

27.  Answering paragraph 27 of Plaintiffs Second Amended Complaint, Defendant
alleges that the allegations in paragraph 27 state a legal conclusion and thus no answer is
required. To the extent an answer to this allegation is required, Defendant admits the same.

28.  Answering paragraph 28 of Plaintiffs Second Amended Complaint, Defendant
alleges that the allegations in paragraph 28 state a legal conclusion and thus no answer is
required. To the extent an answer to this allegation is required, Defendant admits that the
allegations in paragraph 28 accurately quote NAC 608.100(1).

29.  Answering paragraph 29 of Plaintiffs Second Amended Complaint, Defendant
alleges that the allegations in paragraph 29 state a legal conclusion and thus no answer is
required. To the extent an answer to this allegation is required, Defendant admits that the
allegations accurately quote a portion of the minimum wage amendment, but denies all other
allegations stated in paragraph 29.

30.  Answering paragraph 30 of Plaintiff's Second Amended Complaint, Defendant
alleges that the allegations in paragraph 30 state a legal conclusion and thus no answer is
required. To the extent an answer to this allegation is required, Defendant denies the same.

31.  Answering paragraph 31 of Plaintiffs Second Amended Complaint, Defendant
denies the same.

32.  Answering paragraph 32 of Plaintiffs Second Amended Complaint, Defendant
denies the same.

33.  Answering paragraph 33 of Plaintiffs Second Amended Complaint, Defendant
alleges that the allegations in paragraph 33 state a legal conclusion and thus no answer is

required. To the extent an answer to this allegation is required, Defendant denies the same.
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34.  Answering paragraph 34 of Plaintiffs Second Amended Complaint, Defendant
denies the same.

35. Answering paragraph 35 of Plaintiffs Second Amended Complaint, Defendant
alleges that the allegations in paragraph 35 state a legal conclusion and thus no answer is
required. To the extent that paragraph 35 alleges any factual allegations, Defendant admits
that Plaintiff accurately quotes a portion of the language of Nev. Cost. art XV, §16(A) and

denies any other factual allegation stated within paragraph 35.

36. Answering paragraph 36 of Plaintiff's Second Amended Complaint, Defendant
admits that the allegations accurately quote a portion of NAC 608.102(3), but denies any other

factual allegation stated within paragraph 36.

37.  Answering paragraph 37 of Plaintiffs Second Amended Complaint, Defendant
admits the same.

38. Answering paragraph 38 of Plaintiffs Second Amended Complaint, Defendant
alleges that the allegations in paragraph 38 state a legal conclusion and thus no answer is

required.

39.  Answering paragraph 39 of Plaintiff's Second Amended Complaint, Defendant is
without sufficient knowledge or information upon which to form a belief as to the truth or falsity
of the allegation and, upon that basis, denies the same.

40.  Answering paragraph 40 of Plaintiff's Second Amended Complaint, Defendant
alleges that the allegations in paragraph 40 state a legal conclusion and thus no answer is
required. To the extent that an answer is required, Defendant admits that NRS 608.160(1)(b)
does not permit a tip credit against minimum wage payments and that Nevada employers
must pay at least the full minimum wage for every hour worked by their employees.
Defendant denies all other allegations stated in paragraph 40.

41.  Answering paragraph 41 of Plaintiffs Second Amended Complaint, Defendant

denies the same.
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42.  Answering paragraph 42 of Plaintiff's Second Amended Complaint, Defendaht
denies the same.

43. Answering paragraph 43 of Plaintiffs Second Amended Complaint, Defendant
is without sufficient knowledge or information upon which to form a belief as to the truth br
falsity of the allegation and, upon that basis, denies the same.

44.  Answering paragraph 44 of Plaintiff's Second Amended Complaint, Defendant iVs
without sufficient knowledge or information upon which to form a belief as to the truth or falsity
of the allegation and, upon that basis, denies the same.

45.  Answering paragraph 45 of Plaintiffs Second Amended Complaint, this
Defendant repeats and realleges its answers to Paragraphs 1 through 44, inclusive, as though
fully set forth at this point and incorporated herein by reference.

46.  Answering paragraph 46 of Plaintiff's Second Amended Complaint, Defendant
denies the same. |

47.  Answering paragraph 47 of Plaintiff's Second Amended Complaint, Defendant
denies the same.

48.  Answering paragraph 48 of Plaintiffs Second Amended Complaint, Defendant
denies the same.

49.  Answering paragraph 49 of Plaintiffs Second Amended Complaint, Defendant
denies the same.

50.  Answering paragraph 50 of Plaintiff's Second Amended Complaint, this
Defendant repeats and realleges its answers to Paragraphs 1 through 49, inclusive, as though
fully set forth at this point and incorporated herein by reference.

51.  Answering paragraph 51 of Plaintiffs Second Amended Complaint, Defendant
denies the same.

52. Answering paragraph 52 of Plaintiffs Second Amended Complaint, Defendant

denies the same.
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53.  Answering paragraph 53 of Plaintiffs Second Amended Complaint, Defendant
denies the same.

54.  Answering paragraph 54 of Plaintiff's Second Amended Complaint, Defendant
denies the same.

55.  Answering paragraph 55 of Plaintiffs Second Amended Complaint, this
Defendant repeats and realleges its answers to Paragraphs 1 through 54, inclusive, as thougﬁ
fully set forth at this point and incorporated herein by reference.

56. Answering paragraph 56 of Plaintiff's Second Amended Complaint, Defendant
denies the same.

57.  Answering paragraph 57 of Plaintiff's Second Amended Complaint, Defendant
denies the same.

58. Answering paragraph 58 of Plaintiff's Second Amended Complaint, Defendant
denies the same.

59. Defendant denies any allegation stated in Plaintiff's Second Amended Complaint

that is not expressly admitted herein.

AFFIRMATIVE DEFENSES

1. Defendant is entitled to all immunities, defenses, exemptions and limitations granted
by law.

2. Plaintiff fails to state a claim upon which relief may be granted against Defendant.

3. Plaintiff's claims are barred, in whole or in par, by the principles of waiver, estoppel
and/or laches.

4. Plaintiff's claims are barred by the applicable statute of limitations.

5. Pursuant to NRS 607.190, Defendant is statutorily exempt from any adverse award of
costs or fees.

6. To the extent that Plaintiff seeks damages, Defendant is immune from any claim for

damages pursuant to immunity granted by NRS Chapter 41.
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At the time of this filing, all possible affirmative defenses may not have been alleged
inasmuch as insufficient facts and other relevant information may not have been
available after reasonable inquiry, and therefore Defendant reserves the right to amend
this Answer to allege additional affirmative defenses if subsequent investigation

warrants the same.

PRAYER FOR RELIEF

WHEREFORE, the Labor Commissioner prays as follows:
1. That the Petitioner take nothing by way of its petition herein; and
2. That the Petition be denied and dismissed with prejudice; and

3. For such other and further relief as the Court may deem just and proper.

DATED this _(~(_day of April, 2015.

ADAM PAUL LAXALT
Attorney General

<z 7

~Scott Davis, # 10019
Deputy Attorney General
555 E. Washington Ave., # 3900
Las Vegas, NV 89101
(702) 486-3894
Attorneys for Defendants State of Nevada
ex rel. Office of the Labor Commissioner,
Office of the Labor Commissioner and
Shannon Chambers

By:
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AFFIRMATION

The undersigned does hereby affirm that the preceding document filed in this court

does not contain the social security number of any person.

DATED this _((C_ day of April, 2015.

ADAM PAUL LAXALT
Attorney General

oy = o

-~ Scott Davis, # 10019
Deputy Attorney General
Attorneys for Defendants State of Nevada
ex rel. Office of the Labor Commissioner,
Office of the Labor Commissioner and
Shannon Chambers

CERTIFICATE OF SERVICE

| hereby certify that | am an employee of the State of Nevada Office of the Attorney
General and that on the Cc/"H“ day of April, 2015 | served the foregoing ANSWER TO
SECOND AMENDED COMPLAINT by serving a copy via U.S. Mail, first-class, postage-paid,

as follows:

Don Springmeyer, Esq.

Bradley Schrager, Esq.

Daniel Bravo, Esq.

Wolf, Rifkin, Shapiro, Schulman & Rabkin, LLP
3556 E. Russell Road, 2" Floor

Las Vegas, Nevada 89120

Attorneys for Plaintiff

{
\"\/\ k‘\ (:\/V\/\

An Employee of the Attorney General's Office

10
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ADAM PAUL LAXALT .
Attorney General 2615 ¥AY 28 PH [: 99
Scott Davis, #10018 U:
Deputy Attorney General SUSAL VIR
555 E. Washington Avenue, Suite 3900 y. Alegria~-

Las Vegas, Nevada 82101 BY e T Y

(702) 486-3894

(702) 486-3416 (fax)

sdavis@ag.nv.gov

Attorneys for Defendants State of Nevada
ex rel. Office of the Labor Commissioner,
Office of the Labor Commissioner and
Shannon Chambers

IN THE FIRST JUDICIAL DISTRCT COURT OF THE STATE CF NEVADA
IN AND FOR CARSON CITY

CODY C. HANCOCK, an individual,

Plaintiffs, Case No.: 14 OC 00080 18

VS, Dept No.: 2
THE STATE OF NEVADA ex rel. THE
OFFICE OF THE LABOR
COMMISSIONER; THE OFFICE OF THE
LABOR COMMISSIONER; and THORAN
TOWLER, Nevada Labor Commissioner in
his official capacity,

Defendants.

et S S S Vs Nt ot St s S sl e st i "’

STIPULATION AND PRPOPOSED ORDER TO SET BRIEFING SCHEDULE

WHERAS, the parties to this litigation have previously stipulated that discovery will not
be a required component of this litigation, and that motions and potentially cross-motions on
matters of law may satisfy the requirements of the litigants;

Plaintiff CODY C. HANCOCK, by and through his counsel Bradley Schrager, Esq. of
Wolf, Rifkin, Shapiro, Schulman & Rabkin, LLP and Defendants the STATE OF NEVADA ex

rel. OFFICE OF THE LABOR COMMISSIONER, the OFFICE OF THE LABOR
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COMMISSIONER and SHANNON CHAMBERS in her official capacity as the Labor
Commissioner of Nevada by and through counsel of record Adam Paul Laxalt, Attorney
General of the State of Nevada, and Scott Davis, Deputy Attorney General now jointly
stipulate as follows:

1. That the requirement for an Early Case Conference be suspended by this Court
as permitted under NRCP 16.1(b)(1); and

2. That the following briefing schedule for motions of law be adopted for this case:

- Deadline for dispositive motions of law: June 15, 2015/

- An opposing party shall have 30 days after service of the moving party’s
motion within which to serve and file an opposition to the motion;
- The moving party shall have 15 days after service of the opposition to file
and serve a reply to the opposition;
3. The parties request a hearing date during the month of August, 2015 on the
contemplated motions. The parties will separately contact the Court after entry of this

stipulation and order to schedule the hearing.

DATED this /S “aa/y?)f May, 2015 DATED this !?_ day of May, 2015
WOLF, RIFKIN, SHAPIRO, ADAM PAUL LAXALT
SCHULMAN & RABKIN, LLFP NEVADA ATTORNEY GENERAL
N
By, By: 7@%‘_ _
Don Springmeyer, Esq. # 1021 Scott Davis, # 10019
Bradley Schrager, Esq. # 10217 Deputy Attomey General
Daniel Bravo, Esq. # 13078 Attorneys for Defendants
Attorneys for Plaintiff
f1
1!
2
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it is so ordered.

Dated this % day of May, 2015

ORDER

DISTRICT COURT{I DGE

(99 ]
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DON SPRINGMEYER, ESQ.

Nevada State Bar No. 1021

BRADLEY SCHRAGER, ESQ.
Nevada State Bar No. 10217

WOLF, RIFKIN, SHAPIRO,
SCHULMAN & RABKIN, LLP

3556 E. Russell Road, 2nd Floor

Las Vegas, Nevada 89120-2234
Telephone: (702) 341-5200/Fax: (702) 341-5300
Email: dspringmeyer@wrslawyers.com
Email: bschrager@wrslawyers.com
Atiorneys for Plaintiff

THE FIRST JUDICIAL DISTRICT COURT
IN AND FOR CARSON CITY, NEVADA

CODY C. HANCOCK, an individual and CASE NO. 14 OC 00080 1B
resident of Nevada, DEPT. NO.: I

Plaintiff,

Vs,

THE STATE OF NEVADA ex rel. THE PLAINTIFF’S MOTION FOR SUMMARY
OFFICE OF THE NEVADA LABOR JUDGMENT
COMMISSIONER; THE OFFICE OF THE
NEVADA LABOR COMMISSIONER; and
SHANNON CHAMBERS, Nevada Labor
Commissioner, in her official capacity,

Defendants,

Plaintiff CODY C. HANCOCK (“Plaintiff”), by and through his attorneys of record, files
this Motion for Summary Judgment, pursuant to N.R.C.P. 56, on Plaintiff’s claims for declaratory
relief. This motion is based on the Memorandum of Points and Authorities below, all papers and
exhibits on file herein', and any oral argument this Court sees fit to allow at hearing on this matter.
1117
/17
111

' See Declaration of Dan Hill, Esq., attached as Exhibit 1.
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MEMORANDUM QF POINTS AND AUTHORITIES

I SUMMARY
THE TOP LINE: The Court is asked to invalidate certain regulations of the Nevada Labor

Commissioner purporting to implement article XV, section 16 of the Nevada Constitution, but, in
reality, N.A.C. 608.100(1) and 608.104(2) are in direct conflict with clear Constitutional
commands.

THIS IS IMPORTANT BECAUSE: Employers have been withholding up to a dollar for

every hour worked by minimum wage employees based upon merely “offering” junk insurance
benefits, at premium costs far exceeding the constitutional maximum, so that tens of thousands of
Nevada workers are being denied the benefits of an amendment enacted by popular vote in 2006.
Il. INTRODUCTION

This lawsuit seeks declarations invalidating two regulations promulgated by Defendant
Nevada Labor Commissioner (the “Commissioner”) purporting to implement article XV, section 16
of the Nevada Constitution (the “Minimum Wage Amendment” or the “Amendment”), as well as
an injunction barring Defendants from enforcing the subject regulations.

In 2004 and 2006, the people of Nevada overwhelmingly passed the Amendment, which
established a two-tiered minimum wage structure:

Each employer shall pay a wage to each employee of not less than the hourly rates

set forth in this section. The rate shall be five dollars and fifteen cents ($5.15) per

hour worked, if the employer provides health benefits as described herein, or six

dollars and fifteen cents ($6.15) per hour if the employer does not provide such

benefits.

Nev. Const. art. XV, § 16(A).? The provision permits an employer to pay the lower-tier minimum

2 The Minimum Wage Amendment is subject to an indexing mechanism, such that by July 1,

2010, the upper-tier rate for employees who are not provided qualifying health insurance benefits
was raised to $8.25 per hour, and the lower-tier rate for employces who are provided qualifying
health insurance benefits was raised to $7.25 per hour. See State of Nevada, Minimum Wage, 2010
Annual Bulletin, April 1, 2010, htp://www.laborcommissioner.com/min_wage overtime/4-1-10
(accessed Apr. 30, 2015). The upper-tier and lower-tier rates have remained unchanged since that
time.
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wage to those employees to whom it “provides health insurance benefits,” but if an employer “does
not provide such benefits” to an employee, it must pay that employee the upper-tier minimum
wage—a difference currently of more than 12%. /d. (emphasis supplied). The Amendment also
contains a cost cap concerning the premiums of health insurance plans provided by employers

attempting to pay employees less than the full, upper-tier minimum hourly wage:

Offering health benefits within the meaning of this section shall consist of making
health insurance available to the employee for the employee and the employee’s
dependents at a total cost of not more than 10 per cent of the employee’s gross
taxable income from the employer.

Id

In the weeks and months after the Minimum Wage Amendment became effective in
November of 2006, the Labor Commissioner promulgated, in succession, Emergency, Temporary,
and finally Permanent Regulations purporting to implement the provisions of the Amendment. The
focus in this case is upon two such regulations—N.A.C. 608.100(1) and 608.104(2)—which
conflict with the Nevada Constitution, and interfere with or impair, or threaten to interfere with or
impair, Plaintiffs’ legal rights pursuant to N.R.S. 233B.110.

Specifically, N.A.C. 608.100(1) purports to permit employers merely to “offer” health
benefits rather than “provide” them—a significant difference, obviously, and one that can only be
resolved by a close interpretation of the text and public policy of the Minimum Wage Amendment
itself. See N.A.C. 608.100(1).

Similarly, the Commissioner’s N.A.C. 608.104(2) alters the basis upon which employers
calculate the cap on premium costs to the employee when paying below the full, upper-tier
minimum hourly wage. Where the Amendment speaks of “gross taxable income from the
employer,” N.A.C. 608.104(2) allows inclusion of tips and gratuities, which come from consumers,
to determine the maximum costs of health insurance premiums. Compare Nev. Const. art. XV,
§ 16(A) with N.A.C. 608.104(2). Again, the practical difference between the plain language of the
Amendment and the Commissioner’s interpretation is significant, as it can double or triple what
employers may charge workers for insurance while still paying them all the way down to $7.25 per

hour. This is not authorized by the clear text of the Amendment.

3
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As demonstrated herein, the Commissioner’s interpretations of the Minimum Wage
Amendment, embodied in these regulations, contradict the plain language of the Amendment and
fail to implement and enforce the Amendment’s terms and commands in a manner consistent with
its remedial purpose. For these reasons, Plaintiff asks the Court to enter an order invalidating the
subject regulations and enjoining their enforcement henceforth.

I,  ARGUMENT

A, Legal Standard

Summary judgment under N.R.C.P. 56(a) is “appropriate and shall be rendered forthwith
when the pleadings and other evidence on file demonstrate that no genuine issue as to any material
fact [remains] and that the moving party is entitled to a judgment as a matter of law.” Wood v.
Safeway, 121 Nev. 724, 729, 121 P.3d 1026,> 1029 (2005) (internal quotations omitted). “While the
pleadings and other proof must be construed in a light most favorable to the nonmoving party, that
party bears the burden to do more than simply show that there is some metaphysical doubt as to the
operative facts in order to avoid summary judgment being entered in the moving party’s favor.” Id.
at 732, 121 P.3d at 1031. The nonmoving party “must, by affidavit or otherwise, set forth specific
facts demonstrating the existence of a genuine issue for trial or have summary judgment entered
against him.” /d.; see also Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 250, 106 S. Ct. 2505,
2511 (1986); United States v. Arango, 670 F.3d 988, 992 (9th Cir. 2012)." Because partial
summary judgment allows a court “to isolate and dispose of factually unsupported claims or
defenses,” the court construes the evidence before it “in the light most favorable to the opposing
party.” Celotex Corp. v. Catrent, 477 U.S. 317, 323-24, 106 S. Ct. 2548, 2553 (1986).
N.R.C.P. 56(a) specifically permits the Court to entertain issues on partial summary judgment on
part of a claim or defense, and partial summary judgment can be useful for courts in focusing the

issues to be litigated, thus conserving judicial resources.

> Federal cases interpreting the Federal Rules of Civil Procedure “are strong persuasive
authority, because the Nevada Rules of Civil Procedure are based in large part upon their federal
counterparts.” Las Vegas Novelty, Inc. v. Fernandez, 106 Nev. 113, 119, 787 P.2d 772, 776 (1990).
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Pursuant to N.R.S. 233B.110, “The court shall declare the [challenged] regulation invalid if
it finds that it violates constitutional or statutory provisions or exceeds the statutory authority of the
agency.” N.R.S, 223B.110,

B. Undisputed Facts

The undisputed facts are as follows:

1. The people of Nevada approved, at the general election of 2006, Question 6,
now codified at Article XV, Section 16 of the Nevada Constitution. The text
of that provision speaks for itself,

2, Plaintiff has filed suit, praying for declaratory and injunctive relief in the
form of invalidating N.A.C. 608.100 and N.A.C. 608,104 and enjoining
Defendants from enforcing the regulations. See PI's. 2nd Amend. Compl.

3. Plaintiff is a resident of Nevada and a minimum-wage employee of a
national restaurant chain with locations in Nevada, where for the last three
years he has been compensated at an hourly rate of $7.25. See Aff. Cody
Hancock 1 2-3, attached as Exhibit 2.

4, Plaintiff never, at any time during his employment, has enrolled in or has
been provided with qualifying health insurance benefits from his employer.
See id, % 4-5.

3. Plaintiff has never been offered qualifying health benefits that comport with

Article XV, Sec. 16 of the Nevada Constitution, because his employer
figures in tips and gratuities that inflate the income basis upon which his
employer calculates allowable premium levels. See id §9 4-6.

C. Background, Context, And Interpretation Of Popularly-Enacted Measures

Currently, there are more than a dozen cases pending before Nevada state and federal courts

alleging that employers failed to provide qualifying health insurance benefits to their workers while

paying them less than the full, upper-tier minimum hourly wage.* Most of them allege that the

4 See Tyus et al. v. Wendy's of Las Vegas, Inc. et al., D. Nev., Case No. 2:14-cv-00729-GMN-
VCF; Hanks et al. v. Briad Restaurant Group, LLC, D. Nev., Case No. 2:14-cv-00786-GMN-PAL:
Diaz et al. v. MDC Restaurants, LLC et al., Eighth Judicial District Court, Case No. A701633;
Gemma v. Boyd Gaming Corporation et al., Eighth Judicial District Court, Case No. A703790;
Leoni et al. v. Terrible Herbst, Inc., Eighth Judicial District Court, Case No. A704428; Lopez et al.
v. Landry’s Inc. et al., Eighth Judicial District Court, Case No. A706449; Perera v. Western Cab
Company, Eighth Judicial District Court, Case No. A707425; Smith v. Dee Lee. Inc. d/b/a/ Marie
Callender’s Restaurant, Eighth Judicial District Court, Case No. A710226; Neidecker v. Nevada
Restaurant Services, Inc., Eighth Judicial District Court, Case No. A713709; Garcia v. Firefly
West, LLC, Eight Judicial District Court, Case No. A717966; Skadowski et al. v. Run Restaurants,

(footnote continued on next page)
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benefits plans made available by employers are of such low quality with regards to coverage that
they are basically worthless, and therefore do not comply with the mandates of the Minimum Wage
Amendment, or that the premium cost cap contained the Amendment had been exceeded.® A
further component of these actions has been the establishment, through discovery, of the incredibly
low rates of acceptance and enrollment in employer-offered benefits plans being used by employers
to justify paying down to $7.25 per hour. In the case of Tyus et al v. Wendy's of Las Vegas, Inc. et
al., for example, more than 98% of current employees being paid less than $8.25 per hour reject the
offered insurance; only ten out of approximate 600 sub-minimum wage Wendy’s employees in Las
Vegas have accepted the insurance.® This is largely because the coverage is very poor, there are no
out-of-pocket maximums, and the plans do not satisfy the Affordable Care Act’s requirements
regarding minimum essential benefits, meaning even those cmployees who enroll still have to
purchase real, comprehensive health insurance on the state exchange or pay the tax penalty
imposed by the Internal Revenue Service.” This is the context for the current suit questioning the
regulations which have played a role in permitting this situation to develop—a situation in which
employees statewide, including Plaintiff, are being paid a sub-minimum wage, without seeing any
of the benefits that were intended by the Minimum Wage Amendment.

The Amendment, obviously, was and remains an intensely remedial act of the people.

Where a statute or constitutional provision is remedial in nature, courts will liberally construe it to

LLC, Eight Judicial District Court, Case No. A716660; Nagy-Szakal v. Nevada Restaurant
Services, Inc., Eighth Judicial District Court, Case No. A716354; Perry v. Terrible Herbst, Inc.,
Nevada Supreme Court, Case No. 68030; Williams v. District Court (Claim Jumper Acquisition
Co., LLC), Nevada Supreme Court, Case No. 66629; MDC Restaurants, LLC v. District Court
(Diaz), Nevada Supreme Court, Case No. 67631.

See, e.g., Leoni el al. v. Terrible Herbst, Inc., supra, 2nd Amend. Compl. {f 22-32 (filed
Mar. 15, 2015); Tyus et al. v. Wendy's of Las Vegas, Inc. et al., supra, ECF Doc. 3 at 11 29-30.

8 See Tyus et al. v. Wendy’s of Las Vegas, Inc. et al., supra, ECF Doc. 48 at 3 n. 3.

7 See Tyus et al. v. Wendy's of Las Vegas, Inc. et al., supra, ECF Doc. 45 at 5-6; see also Diaz et
al. v. MDC Restaurants, LLC et al., supra, P1.’s Reply to Opp. to Mot. for P.S.J. at 18-20 (filed Jun.
6, 2015).
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ensure the intended benefit for the intended beneficiaries. See, e.g., Washoe Med. Cir., Inc. v.
Reliance Ins. Co., 112 Nev. 494, 496, 915 P.2d 288, 289 (1996); Colello v. Adm'r of Real Estate
Div. of State of Nev., 100 Nev, 344, 347, 683 P.2d 15, 17 (1984) (“Statutes with a protective
purpose should be liberally construed in order to effectuate the benefits intended to be obtained.”).
See also Terry v. Sapphire Gentlemen’s Club, 130 Nev. Adv. Op. 87, 336 P.3d 951, 954 (2014),
reh'g denied (Jan. 22, 2015) (“Particularly where, as here, remedial statutes are in play, a putative
employer’s self-interested disclaimers of any intent to hire cannot control the realities of an
employer relationship.”). As detailed exhaustively below, the plentiful materials accompanying the
Amendment’s presentation to the voters who enacted it emphatically announce that its purpose was
to protect Nevada’s lowest wage earners by raising the minimum wage. Under the liberal
construction of remedial measures, this Court must resolve any ambiguities—should it perceive
any, or see that the regulations in question here rely upon any such ambiguities—in favor of the
persons the Amendment was designed to protect—the minimum wage employee, not the business
owners that employ them.

Interpreting a constitutional amendment by referendum such as this one requires a court to
inquire into the drafters’ and voters’ intent as gleaned from the history, policy, and purpose of the
constitutional provision. See Thomas v. Nevada Yellow Cab Corp., 130 Nev. Adv. Op. 52,327 pP.3d
518, 608 (2014), reh’g denied (Sept. 24, 2014) (“The goal of constitutional interpretation is to
determine the public understanding of a legal text leading up to and in the period after its
enactment or ratification.”); see also City of Sparks v. Sparks Mun. Court, 129 Nev. Adv. Op. 38,
302 P.3d 1118, 1126 (2013) (“In the face of [an] ambiguity, we look beyond the language of the
provision to determine the intent of the voters in approving the amendment[.]”). Courts determine
the drafters’ and voters’ intent by construing the statute in a manner that conforms to reason and
public policy. See Nevada Atiorney for Injured Workers v. Nevada Self-Insurers Ass'n, 126 Nev.
Adv. Op. 7, 225 P.3d 1265, 1271 (2010). Courts should use the authors’ construction
contemporaneous with the provision’s drafting and passage rather than any post hoc construction.
See 6 Treatise on Const. L. § 23.32 (cited with approval by Strickland v. Waymire, 126 Nev. Adv.
Op. 25, 235 P.3d 605, 608-09 (2010)).
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D. The Boundaries of Regulatory Authority

The principle of constitutional supremacy provides that a constitutional amendment is the
supreme law of the land and controlling over conflicting statutes or regulations addressing the same
issue. See Thomas, supra, 327 P.3d at 521 (constitutional supremacy prevents Nevada legislature—
and even more so Nevada agencies or regulators—f{rom “creating exceptions to the rights and
privileges protected by Nevada’s constitution”). A constitution must not be construed according to
statutes or regulations; statutes or regulations instead must be construed consistent with a
constitution. See Foley v. Kennedy, 110 Nev. 1295, 1300, 885 P.2d 583, 3586 (1994) (“The
constitution may not be construed according to a statute enacted pursuant thereto; rather, statutes
must be construed consistent with the constitution and, where necessary, in a manner supportive of
their constitutionality.”); see also State, Div. of Ins. V. State Farm Mut. Auto. Ins. Co., 116 Nev.
290, 293, 995 P.2d 482, 485 (2000) (observing that “a court will not hesitate to declare a regulation
invalid when the regulation violates the constitution, conflicts with existing statutory provisions or
exceeds the statutory authority of the agency or is otherwise arbitrary and capricious.”).

Constitutional supremacy applies with even greater vigor to regulations promulgated by an
administrative agency such as the Labor Commission. It is not within the Commissioner’s power or
authority to construe statutes or constitutional provisions, as that is the province of the judiciary.?
The Commissioner merely is charged with enforcing—not altering—the labor laws of this state,
and may only adopt regulations which enable her to carry out such enforcement. See
N.R.S. 607.160; Nevada Atiorney for Injured Workers, supra, 225 P.3d at 1271 (quoting Jerry's
Nugget v. Keith, 111 Nev. 49, 54, 888 P.2d 921, 924 (1995)) (“We have established that
‘administrative regulations cannot contradict the statute they are designed to implement,’”). See

also Roberts v. State, 104 Nev. 33, 37, 752 P.2d 221, 223 (1988) (“Administrative regulations

¥ See Nev. Const. art. 111, § 1 (“The powers of the Government of the State of Nevada shall be
divided into three separate departments, the Legislative, the Executive and the Judicial; and no
persons charged with the exercise of powers properly belonging to one of these departments shall
exercise any functions appertaining to either of the others, except in the cases expressly directed or
permitted in this constitution.”).
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cannot contradict or conflict with the statute they are intended to implement.”). Neither will courts
defer to an agency’s interpretation of a statute or constitutional provision if the regulation “conflicts
with existing statutory provisions or exceeds the statutory authority of the agency.” Nevada
Attorney for Injured Workers, 225 P.3d at 1271.°

Here, the Commissioner’s regulations are in conflict with the Amendment. They cannot
withstand judicial scrutiny under the principles of constitutional supremacy and the limits of
regulatory authority, and are therefore invalid.

E. “Providing” Health Insurance Versus Merely “Offering” It

The Amendment’s plain language requires that employers provide qualifying health
insurance benefits to an employee—and not merely offer health insurance as the Commissioner’s
regulations suggest—before paying that employee the lower-tier minimum wage. See Nev. Const.
art. XV, § 16(A). Assuming, for the sake of argument, that the Amendment’s language is not clear
on its face, its history and intent, as well as sound statutory construction, yield the same conclusion,
This renders N.A.C. 608.100(1) invalid, as it impermissibly delimits and denies the benefits of the
Minimum Wage Amendment to Plaintiff and similarly-situated low-wage workers.

1. N.A.C. 608.100(1) contradicts the Amendment’s plain language

The Amendment states as follows:

Each employer shall pay a wage to each employee of not less than the hourly rates

set forth in this section. The rate shall be five dollars and fifteen cents ($5.15) per

hour worked, if the employer provides health benefits as described herein, or six

dollars and fifteen cents ($6.135) per hour if the employer does not provide such

benefits.
Nev. Const. art. XV, § 16(A) (hereinafter, “the wage provision™). The meaning of the

Amendment’s two-tiered wage provision is unambiguous: an employer’s entitlement to pay the

lower-tier wage is predicated upon the employer’s actual furnishing of qualifying health insurance

* See also Clark County Soc. Serv. Dept. v. Newkirk, 106 Nev. 177, 179-80, 789 P.2d 227, 228
(1990), in which the Nevada Supreme Cowrt invalidated a county regulation limiting welfare
benefits because it contradicted its statutory mandate: “[A]dministrative regulation obviously
cannot countermand the statutory mandate. Administrative regulations cannot contradict or conflict
with the statute they are intended to implement.” /d.
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coverage to the employee. /d. Because the meaning of the provision is clear, this Court need not
look beyond the plain language of the Amendment.

When interpreting a statute, courts first look to the plain language of the statute, giving
every word, phrase, and sentence its usual, natural, and ordinary import and meaning, unless doing
so would violate the statute’s spirit. See McKay v. Bd. Of Sup’rs of Carson City, 102 Nev. 644,
648, 730 P.2d 438, 441 (1986). When a constitutional provision is susceptible to only one natural
or honest construction, that alone is the construction that courts can give it. See Washoe Med. Crr.,
Inc., supra, 112 Nev, at 496, 915 P.2d at 289 (citing Building & Constr. Trades v. Public Works,
108 Nev. 605, 610, 836 P.2d 633, 636 (1992)). Plain language controls unless it would lead to
absurd results. See Harris Associates v. Clark County Sch. Dist., 119 Nev. 638, 642, 81 P.3d 532,
534 (2003). Furthermore, courts assume that the language employed by a statute or provision’s
drafters was intentional and its ordinary meaning accurately expresses the drafters’ purpose. See,
e.g., Gross v. FBL Fin. Servs., Inc., 557 U.S. 167, 175 (2009).

Here, the pertinent language of the wage provision states that employers may pay the lower
wage only if “the employer provides health benefits as described herein.” Nev. Const.
art. XV, § 16. The ordinary and everyday meaning of “provide” is “to supply for use,” not merely
to offer for potential usc. See Merriam-Webster’s Dictionary and Thesaurus at 838 (Merriam-
Webster, Inc. 2006) (emphasis supplied). Synonyms of “provide” include “deliver”, “give”,
“hand”, “hand over”, “supply”, and “furnish[.]” /d. Likewise, Black’s definition of “provide” is “an
act of furnishing or supplying a person with a product.” Black’s Law Dictionary (Online, 2d ed.);
see also Black’s Law Dictionary (5 ed. 1979) (defining “furnish” as interchangeable with
“provide”—*To supply, provide, or equip, for accomplishment of a particular purpose.”).

Nevada courts also have used “provide” interchangeably with the word “furnish” to connote
a transfer of possession from one to another, as opposed to making something merely available. In
State v. Powe, 55909, 2010 WL 3462763 at *1 (Nev. July 19, 2010), the district court, interpreting
a criminal statute’s use of “furnish,” found as a matter of law that “furnishing” calls for actual

delivery by one person to another. Reviewing that interpretation de novo, the Nevada Supreme

Court affirmed. /d.
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By contrast, “to offer” is merely “to present for acceptance.” Merriam-Webster's, supra, at
733. Synonyms for “offer” include “extend”, “pose”, “proffer”, and “suggest”, but notably not
“provide”, “furnish”, or “supply(.]” /d. at 734. Neither does Merriam-Webster list “offer” as
synonymous with “provide.” /d. at 838. Thus, “offer,” which carries no connotation of transference
of possession, patently is not synonymous or intcrchangeable with “provide” in the wage provision
of the Amendment, or in any other context.

Despite the apparent meaning of the Amendment’s language, however, the Commissioner
promulgated regulations that make mere “offering” of health insurance the core requirement of the

Minimum Wage Amendment. N.A.C. 608.100(1) states:

Except as otherwise provided in subsections 2 and 3, the minimum wage for an
employee in the State of Nevada is the same whether the employee is a full-time,
permanent, part-time, probationary or temporary employee, and:
(a) If an employee is _ff qualified health insurance, is $5.15 per hour; or
(b) If an employee is not _ff qualified health insurance, is $6.15 per
hour.

“LA.C. 608.100(1) (emphasis supplied). According to the Commissioner, therefore, employers
presently are free to offer employees an insurance policy and, regardless of whether an employee
accepts or rejects it, pay that employee up to 12% less simply for having done so. The employee,
obviously, has no role in selecting the policy—its type, quality, or coverage—but is thereupon
forced to live with the consequences of having rejected a plan that does not meet his or her needs.
Those consequences include having to buy real insurance anyway under federal law, and having
significantly less money in the pay envelope with which to do so. In this way, N.A.C, 608.100(1)
permits employers to skirt the commands of the Amendment and, as discussed more fully below,
tends to destroy the provision’s entire purpose. The Commissioner’s swapping of “provide” with
“offer” in its regulations imparts, in practical terms, a completely different meaning than the text of
the Amendment itself. It is clear that the operative word “provide” in the constitutional text means
something more than simply suggesting or proposing a health plan.

The only textual approach lending any credence to “offer” over “provide” as the animating
verb of the Amendment’s health insurance provisions is to rely upon the second sentence of

section A of the provision: “Offering health benefits within the meaning of this section shall consist
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of making health insurance available to the employee for the employee and the employee’s
dependents at a total cost of not more than 10 percent of the employee’s gross taxable income from
the employer.” Nev. Const. art. XV, § 16(A).

This sentence, however, is not the command of the Amendment; that role is filled in the
previous sentence by “provide.” The second sentence acts primarily to inform the first: employers
must provide health benefits to pay a certain wage in the first sentence, and those benefits must—
according to the second sentence—be “health insurance” (a term with particular statutory meaning
under N.R.S. Chapter 57) rather than the more general term “benefits” (which could mean
something as paltry as a pharmacy discount card). See id. In no way does the use of “offering” in
the succeeding sentence operate to reach back and alter or diminish the meaning of “provide” as
employed in the initial sentence.

Neither can the two words or concepts mean the same thing. In other words, “offering”
cannot, under appropriate canons of construction, be considered synonymous with “provide.”
Where a provision uses “one term in one place, and a materially different term in another ... the
presumption is that the different term denotes a different idea.” Lorton v. Jones, 130 Nev. Adv. Op.
8, 322 P.3d 1051, 1056 (2014), reh’g denied (Mar. 5, 2014) (citing Antonin Scalia & Bryan A.
Garner, Reading Law: The Interpretation of Legal Texts, 170 (2012)).

The Court should assume that the Amendment’s drafters, and the voters who twice
approved it, intentionally employed and approved of the ordinary meaning of the plain language of
the text, including the requirement to “provide” health insurance before cutting wages. See, e.g.,
Gross, 557 U.S. at 175. If the drafters of the Amendment had meant for “provide” to mean “offer,”
there were limitless opportunities to make that its expressly clear and inevitable command. Instead,
“provide” is the command and the keystone for qualifying to pay less than the full minimum hourly

wage, while “offering” is used to describe elements of the provision of the required benefits.

2, N.A.C. 608.100(1) contradicts the history, policy, and purpose of the
Amendment

Let us assume, arguendo, that the Court finds the use of the terms “provide” and “offering”

ambiguous in construing the mandates of the Minimum Wage Amendment. If so, the rules of
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statutory and constitutional construction will compel the same conclusion—that the Amendment
requires employers actually to furnish health insurance before they are entitled to pay a lower wage
and that, therefore, N.A.C. 608.100(1) is an invalid exercise of regulatory authority.

The history of the Amendment indicates it was designed and implemented to require
employers either to insure their employees or to pay them a higher wage. The question posed to
Nevada’s voters in 2004 and 2006 was, “Shall the Nevada Constitution be amended to raise the
minimum wage paid to employees?” See State of Nevada Statewide Ballot Questions, Secretary of
State, Question No. 6 (2006), attached hereto as Exhibit 3 at 31 (emphasis supplied). The ballot

question offered the following explanation:

The proposed amendment, if passed, would create a new section to Article 15 of the
Nevada Constitution. The amendment would require employers to pay Nevada
employees $5.15 per hour worked if the employer provides health benefits, or $6.15
per hour worked if the employer does not provide health benefits.

Id. (emphasis supplied). The title of the actual ballot initiative was “RAISE THE MINIMUM
WAGE FOR WORKING NEVADANS.” /d. at 35. The initiative further stated that the “people of
the State of Nevada hereby make the following findings and declare their purpose in enacting this
Act as follows:”

l. No full-time worker should live in poverty in our state.

2. Raising the minimum wage is the best way to fight poverty. By raising the
minimum wage form [sic.] $5.15 to $6.15 an hour, a full-time worker will
carn an additional $2,000 in wages. That’s cnough to make a big difference
in the lives of low-income workers to move many families out of poverty.

3. For low-wage workers, a disproportionate amount of their income goes
toward cost of living expenses. Living expenses such as housing, healthcare,
and food have far outpaced wage levels for Nevada’s working families.

4. In our state, 6 out of 10 minimum wage earners are women. Moreover 25
percent of all minimum wage earners are single mothers, many of whom
work full-time.

5. At $5.15 an hour, minimum wage workers in Nevada make less money than
they would on welfare. When people choose work over welfare, they
become productive members of society and the burden on Nevada taxpayers
is reduced.

6. Raising the minimum wage from $5.15 an hour to $6.15 an hour affirms

Nevadan’s beliefs that we value work, especially the difficult jobs performed
by hotel maids, childcare workers, and nursing home employees. We need to
make sure the workers who are the backbone of our economy receive fair
paychecks that allow them and their families to live above the poverty line.

13
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Again assuming for the sake of argument that the Amendment’s plain language is
ambiguous, the ballot initiative’s question, title, findings, and purpose make it obvious—to
implement a widespread increase in the minimum wage. At the time of passage, Nevada’s
minimum hourly wage was $5.15—the same as the Amendment's original lower-tier wage. Despite
this fact, the exclaimed purpose of the ballot initiative was to raise wages. What is equally clear,
then, is that the drafters and voters did not intend the minimum wage to stagnate at the lower-tier,
without a wage-increase substitutc—namely, the provision of qualifying health insurance. For
Plaintiff, and for the tens of thousands of employees represented by the putative Classes in the
actions listed above, wages right now remain at the lower tier—the federal minimum—ryet they
have no employer-provided qualifying health insurance.

Additionally, the written arguments both for and against the Amendment given to the
voters clearly stated that if the measure passed, wages would go up. /d. at 31-34, The proponents,
for example, began, “All Nevadans will benefit from a long-overdue increase in the state’s
minimum wage through a more robust economy, a decreased taxpayer burden and stronger
families.” /d. at 31. The initiative’s opponents’ also operated on the premise of higher wages in
positing that “the most credible economic research over the last 30 years has shown that minimum
wage hikes hurt, rather than help, low-wage workers.” Id. at 32. The opponents continued that
under the Amendment, “wages paid in Nevada must, from now on, exceed the federal minimum
wage by about 81 an hour.” Id. at 33 (emphasis supplied). Although the proponents and opponents
disagreed about the measure’s policy and fiscal impact, they both emphatically agreed that, as
proposed, the Amendment would mean an increase in Nevada’s minimum wage.

Although not controlling, the early interpretations of the wage provision by Nevada
agencies and others familiar with Nevada labor laws after the Amendment’s passage may assist in a
proper determination of the meaning of the wage structure of the Amendment, as well as its
mandatory requirements. Strickland, 235 P.3d at 609-10 (“The goal of constitutional interpretation
is ‘to determine the public understanding of a legal text’ leading up to and ‘in the period after its

enactment or ratification.’”); see also 6 Treatise on Const. L. § 23.32 (“[T]he court may examine a
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variety of legal and other sources—all post-enactment—to seek to determine the public
understanding of a legal text in the period after its enactment or ratification. That sort of inquiry is
a critical tool of constitutional interpretation.”) (internal quotations omitted).

The first such set of understandings come, perhaps surprisingly, from the Labor
Commissioner. The initial Emergency Regulations, proposed and implemented immediately upon
passage in late 2006, assigned the Amendment its plain meaning in accordance with its widely

demonstrated purpose and intent. They stated as follows:

Nevada has established a two-tiered minimum wage. (A) The first tier, lower tier, is
from $5.15 per hour to $6.14 per hour for employers who provide qualified health
insurance benefits. (B) The second tier, upper tier, is $6.15 per hour for employers
who do not provide qualified health benefits.

See Proposed Emergency Regulations (Nov. 29, 2006), attached hereto as Exhibit 4 at 1 (emphasis
supplied). The Commissioner’s initial understanding of the new constitutional wage provision,
then, was that the higher wage was to be paid unless employers actually provided an employee
qualified health insurance. The Commissioner at the time, Michael Tanchek, then immediately
reaffirmed this reading during a hearing at the Nevada Legislature, testifying that the newly-passed
Amendment established “two minimum wage rates for Nevada ... $5.15 and $6.15 per hour
depending on whether insurance benefits are provided” Nev. S. Comm. Min., Comm. On
Commerce and Labor, 74th Session (2007) (emphasis supplied).

Emergency regulations, by their nature, are for meeting immediate statutory or
constitutional exigencies, do not require public comment, and expire by their terms so that
temporary and permanent regulations may succeed them through the rulemaking process.
Temporary and permanent regulations, therefore, are subject to significantly greater public input—
including, yes, persuasion by interests amounting to lobbying.

Therefore, in the Commissioner’s Temporary Regulations, issued in the wake of the
Emergency Regulations and after the then-Commissioner’s legislative testimony, the
Commissioner diverged from the initial understanding of the Amendment's mandates. The
Temporary Regulations stated as follows:

Sec. 2(1): The lower tier is from $5.15 to $6.14 per hour for employees who [are]
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offered qualified health insurance benefits. (2) The upper tier is $6.15 per hour for

employees who are not offered qualified health benefits.

See Temporary Regulations (Feb. 2007), attached hereto as Exhibit 5 at 5. It was this concept, after
further input from interested parties, that the Commissioner ultimately codified into N.A.C.
608.100(1), which has remained un-amended ever since.

Other Nevada agencies and authorities have, both contemporaneously and over fime,
demonstrated understandings and interpretations of the commands of the Amendment that reflect
Plaintiff’s, not the Commissioner’s, positions here. In April of 2014, the Legislative Counsel
Bureau (“LCB”) reported that “the State minimum wage is $7.25 per hour [the new rate per the
Amendment’s variable formula] for employees who receive health care benefits and $8.25 for
employees who do not receive health care benefits.” LCB, Rescarch Division, Policy and Program
Report: Labor and Employment (Apr. 2014), attached as Exhibit 6. The LCB reiterated its
interpretation just three months ago, that “Nevada’s minimum wage for employees who received
qualified health benefits from their employers is $7.25 per hour, and the minimum wage for
employees who do not receive health benefits is $8.25 per hour.” LCB, Fact Sheet: Minimum Wage
in Nevada {(Mar. 2015), attached as Exhibit 7.

The Nevada Department of Business and Industry states it the same way: “The minimum

wage for employees who received health benefits from their employers is $7.25 per hour, and the

minimum wage for employees who do not receive health benefits will remain at $8.25 per hour.”
Nev. Dept. of Business and Industry, Press Release (Mar. 31, 2015), attached as Exhibit 8.
Other sources and experts summarized the Amendment similarly:

. “[E]mployers in Nevada will be required to pay a minimum wage of either
$5.15 or $6.15 per hour depending on whether health insurance benefits are
provided to employees[.] Those employees receiving health insurance
benefits according to this standard can still be paid at a ratc of $5.15 per
hour.” Fisher & Phillips, LLP, Labor Alert: Question 6 Passes! New Nevada
Minimum Wage Takes Effect November 28, 2006 (Nov. 21, 2006) (emphasis
supplied), attached as Exhibit 9,

. “Our state’s minimum wage increased effective July 1, for cost-of-living
adjustment to $5.30 per hour (with qualified health plan) and $6.33 per hour
(without qualified health plan).” Heinz, Von S., Money, Money, Money:
Minimum Wage Increase Dates, 12 No. 11 Nev. Emp. L. Letter 6 (Aug.
2007) (emphasis supplied), attached as Exhibit 10,
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* “Effective November 28, 2006, the state constitution was amended to create
a two—tiered minimum wage, $5.15 per hour with health benefits, or $6.15
per hour without.” 3 Guide to Employment Law and Regulations, § 49.7
(Mar. 2015) (emphasis supplied), attached as Exhibit 11.
The public understanding of the Amendment is thus well-established by contemporary and later
documentation.

Although the Minimum Wage Amendment was passed twice to raise the minimum wage,
the Commissioner’s regulations allow employers to keep wages at the lower-tier level without
providing employees like Plaintiff with the benefit of the constitutional bargain—qualifying health
insurance. Furthermore, how much easier would the regulatory process be, if instead of more than a
dozen lawsuits to determine whether being “offered” substandard health benefits qualifies an
employer to pay the lower-tier wage. the standard was—as it ought to have been all along—who
among your employees has the insurance you provided them?

Because N.A.C. 608.100(1) violates both the plain language and the intent of the

Amendment, Plaintiff is entitled to summary judgment on his first claim for relief, and this Court

should declare N.A.C. 608.100(1) invalid.

F. N.A.C. 608.104(2) Permits An Income Basis For Calculation Of Allowable
Premium Rates Far In Excess Of The Constitutional Maximum

The Minimum Wage Amendment establishes a 10% premium cost cap for insurance in
order to qualify employers to pay the lower minimum wage rate—a cap effective not just for
employees, but for all their dependents as well. See Nev. Const. art. XV, § 16(A). The plain
language of the Amendment makes it abundantly clear that the cost cap applies at 10% of the gross
compensation paid by the employer. See id. The Commissioner’s regulations, however, permit the
employer to include an employee’s tips from customers in calculating the percentage the employee
may be forced to pay for qualifying health insurance. See N.A.C. 608.104. Like the regulations
purporting to implement the wage provision discussed above, the Commissioner’s regulation
conflicts with the text and policy of the Amendment, and should be ruled invalid.
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1. The practical implications of N.A.C. 608.104(2)

Determining whether tips and gratuities are includable in a calculation of a minimum-wage
employee’s premium cost cap under the Amendment is no small matter. Many tipped employees
make as much as two-thirds of their total income in gratuities. An example:

Employee A earns $7.25 per hour as a tipped employee, and works 30 hours per week (or
60 hours per two-week pay period). His gross income from the employer, therefore, is $435.00
during a typical pay period, and $11,310 per annum (26 x $435.00). His allowable premium costs
under the Nevada Constitution, if his employer seeks to pay him at the $7.25 rate, should be no
more than $43.50 per pay period, for a total of $1,131 per year.

Let us assume Employee A makes $600.00 per pay period in tips and gratuities, a
proportion entirely typical in, for example, the food service industry. Including tips in the income
basis for calculating premium costs now sets his income at $1,035.00 per pay period, and $26,910
for the year. On that basis, an employer may arrange health insurance with a premium cost of
$103.50 per pay period, and $2,691.00 per year. The increase to the employee, in contravention to
the text of the Constitution, is 2.4 times the allowable rate without including tips.

The regulations permitting such a wide variation in the allowable premium costs should be
unquestionably and unambiguously authorized by the text and meaning of the state constitution.
N.A.C. 608.104(2) does not meet that interpretive threshold.

2. N.A.C. 608.104(2) contradicts the Amendment’s plain language

As set forth more fully above, when interpreting a statute or a constitutional provision,
courts first look to the plain language of the statute, giving every word, phrase, and sentence its
usual, natural, and ordinary import and meaning. See McKay, 102 Nev. at 648, 730 P.2d at 441.
Courts assume that the language employed by a provision’s drafters was intentional and its
ordinary meaning accurately expresses the drafters’ purpose. See, e.g., Gross, 557 U.S. at 175.
Courts also construe each sentence, phrase, and word of a statute or constitutional provision to give
meaning to all of its parts. See Bd. Of County Com'rs of Clark County v. CMC of Nevada, Inc., 99
Nev. 739, 744, 670 P.2d 102, 105 (1983); see also Arguello v. Sunset Station, Inc., 127 Nev. Adv.
Op. 29, 252 P.3d 206, 210 (2011) (“Under well-established canons of statutory interpretation, we
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must not render any of the phrases of [a statute] superfluous”). The meaning of the 10% provision
is self-evident, and hinges on the ordinary meaning of “from the employer” and, as used later in the
same paragraph as the 10% provision, “tips or gratuities.” See Nev. Const. art. XV, § 16(A).

The Amendment indicates that the employee’s cost for qualifying health insurance is
capped at 10% of the wages his employer pays him, nor 10% of his total income from the place of
employment providing insurance. Black’s defines employer as “[a] person who controls and directs
a worker under an express or implied contract of hire and who pays the worker’s salary or wages.”
Black'’s Law Dictionary at 240 (3d ed. 2006). Ten percent of the income from thar person is the
cost limit of qualifying health insurance under the Amendment. The text itself defines “employer”
as “any ... entity that may employ individuals.” Nev. Const. art. XV, § 16(C). Additionally,
“employer” carried—and still carries-—a statutory definition within the minimum wage framework
at the time the Amendment was enacted. Since 1985, Nevada’s wage and hour statutes have
defined “employer” as “every person having control or custody of any employment, place of
employment or any employee.” N.R.S. 608.011. The Commissioner’s own regulations elsewhere
adopt and continue to use this statutory definition. See N.A.C. 608.070 (“‘Employer’ has the
meaning ascribed to it in N.R.S. 608.011.7).

The common and everyday meanings of “tips” and “gratuities” underscore that they are
excluded from the 10% calculation. As discussed more fully below, the Amendment provides that
“[t]ips or gratuities received by employees shall not be credited as being any part of or offset
against the wage rates required by [the Amendment].” Nev. Const. art. XV, § 16(A). “Tip” is
defined as a “gratuity” or a “gift or small sum given for a service performed or anticipated.”
Merriam-Webster’s Dictionary, supra, at 1079, “Gratuity,” in turn, is defined as “something given
voluntarily or beyond obligation.” /d. at 472.

Nevada is not a tip-credit state. Some states, and the federal Fair Labor Standards Act, 29
U.S.C. § 203(m)(2), permit a credit to be taken against wages in the amount of tips and gratuities
earned by the employee, for purposes of ensuring the employee receives the minimum wage rate
set by law. Nevada is not, and has never been, among those states. N.R.S. 608.160 makes it

“unlawful for any person to ... [a]pply as a credit toward the payment of the statutory minimum
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hourly wage established by any law of this State any tips or gratuities bestowed upon the
employees of thar person.” N.R.S. 608.160(1)(b). The Amendment here carries the same
prohibition, in article XV, section 16(A): “Tips or gratuities received by employees shall not be
credited as being any part of or offset against the wage rates required by this section.” Nev. Const.
art. XV, § 16(A). Indeed, both the Amendment and N.R.S. 608.160 comport with the long Nevada
tradition of excluding tips as credit against minimum wage, beginning in 1939. See, e.g., Section 1
of Chapter 17 of Laws 1939; NCL (1931), § 2826; Jane Roe Dancer I-VII v. Golden Coin, Ltd.,
124 Nev. 28, 33, 176 P.3d 271, 275 (2008) (*[Nevada’s wage and hour law] has established a
higher minimum wage than that required under the FLSA by prohibiting a tip credit.”). Here, by
promulgating N.A.C. 608.104(2), the Commissioner has, by fiat, established a tip credit against the
allowable premium costs permitted by the Constitution, with no basis or authority to do so.

Put simply, in the service industry employment context and operating under common
understanding, customers are not employers, and customers leave the tips. Consequently, tips do
not come “from the employer.” It is the employer—the one who controls and pays wages—and the
employee—the one who is controlled and receives wages—that the Amendment addresses in
capping the cost of qualifying health insurance. The Amendment does not state, contemplate, or
even imply the involvement of any party or income outside of this relationship in its 10%
provision. Rather, it states in straight forward fashion that qualifying insurance cannot cost the

employee (the hourly wage payce) any more than 10% of his income “from the employer” (the

hourly wage payor). Nev. Const. art. XV, § 16 (emphasis supplied). It does not say, “from the place
of employment,” or “from that job,” or “but for the employment with that employer,” or any other
such formulation. It says exactly what it says: “from the employer.”

Nevertheless, the Commissioner’s regulations, in instructing employers how to calculate
that 10% share, play fast and loose with the Amendment. First, in N.A.C. 608.102(3), the
regulations state:

The share of the cost of the premium for the health insurance plan paid by the

employee must not exceed 10 percent of the gross taxable income of the employee

attributable to the employer under the Internal Revenue Code, as determined
pursuant to the provisions of NAC 608.104.
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N.A.C. 608.102(3). The insertion of the phrase “attributable to the employer” immediately diverges
from the constitutional text, and sets up the later terms of N.A.C. 608.104 itself:

I. To determine whether the share of the cost of the premium of the qualified health
insurance paid by the employee does not exceed 10 percent of the gross taxable
income of the employee attributable to the employer, an employer may:

(a) For an employee for whom the employer has issued a Form W-2 for the
immediately preceding year, divide the gross taxable income of the
employee paid by the employer into the projected share of the premiums to
be paid by the employee for the health insurance plan for the current year;

(¢) For an employee for whom there is less than 1 aggregate year of payroll
information:

(1) Determine the combined total gross taxable income normally
calculated from the total payroll information available for the
employee and divide that number by the number of weeks the total
payroll information represents;

(2) Multiply the amount determined pursuant to subparagraph (1) by
52; and

(3) Divide the amount calculated pursuant to subparagraph (2) into
the projected share of the premiums to be paid by the employee for
qualified health insurance for the current year; and

(d) For a new employee, promoted employee or an employee who turns 18
years of age during employment, use the payroll information for the first two
normal payroll periods completed by the employee and calculate the gross
taxable income using the formula set forth in paragraph (¢).
2. As used in this section. “gross taxable income of the employee attributable to the
employer” means the amount specified on the Form W-2 issued by the employer
to the employee and includes, without limitation, tips, bonuses or other
compensation as required for purposes of federal individual income lax.
N.A.C. 608.104 (emphasis supplied). Here, even before we arrive at Subsection 2 including “tips”
in the income calculation, we have some internal inconsistency when the regulations say “paid by
the employer” in subsection 1(a). See id. (emphasis supplied). The definition, in subsection 2, of
“gross taxable income of the employee attributable to the employer,” however, is a distortion—it
takes the term “attributable to the employer” from Subsection 1(a) and extends it to re-define that
tips and gratuities may be included in the premium cost calculation. See id.
A plain language analysis of the Minimum Wage Amendment makes clear that tips—even

if “attributable to the employer” per the Internal revenue Service (and, yes, Plaintiff concedes that

tips and gratuities are, in fact, taxable income to him)—are not permitted to form any part of the
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premium cost calculations, and therefore N.A.C. 608.104(2) is invalid as it conflicts with the
Nevada Constitution,
3. N.A.C. 608.104(2) contradicts the history, policy, and purpose of the
Amendment

Assuming, again for the sake of argument, that the 10% provision’s language is ambiguous
and open to interpretation, N.A.C. 608.104(2) still fails because it contradicts the Minimum Wage
Amendment’s policy and purpose, as well as voters’ intent.

The liberal construction of remedial measures alone is sufficient to resolve the instant
question. Indeed, the necessarily liberal construction requires that the Court construe the
Amendment as limiting the income subject to the 10% calculation of an employee’s cost to the
hourly wage paid by the employer. To read the Amendment any other way-—thereby allowing
employers to cost-shift based on gratuities left by consumers—would benefit the employer over the
employee and violate well-established rules of statutory construction.

The regulation’s inclusion of tips in the 10% calculation is an income-syphoning windfall
for the employer in a number of ways. Most obviously, it allows employers to pay a smaller share
of the offered insurance—if any at all—by charging employees more. The example above of
Employee A makes clear the impact upon the minimum wage worker. The more tips an employee
receives, the more the employer can escape paying for that employee’s insurance, and shift that
burden onto the employee who, let us remember, is being paid a dollar less per hour worked by
virtue of having been “offered” the health insurance benefit in the first instance.

Employers also improperly benefit from the ebb and flow of gratuities under the current
regulatory scheme. It is uncontestable that the amount of tips an employee receives from customers
is in constant flux. Yet, N.A.C. 608.104(a) and (d) direct employers to use the previous year’s tips,
or even the past four weeks’ tips for new employees, purportedly to project the entire next year’s
tips and cost of insurance allocable to the employee. Because insurance premiums are fixed
annually but gratuity amounts vary by definition year to year, month to month, week to week, and
even hour to hour, the tip projection N.A.C. 608.104 permits could have employees paying far

more than 10% of their actual tips-—on top of 10% of their hourly wage—for insurance, all while

22

JA0160



L e = L™ L ~ N VS e N

T S N N T N N N S T R S
R T - ¥ S N P N - T T T = N VS N VU R O R

DON SPRINGMEYER, ESQ.
Nevada Bar No. 1021

BRADLEY S. SCHRAGER, ESQ.
Nevada Bar No. 10217

WOLF, RIFKIN, SHAPIRO,
SCHULMAN & RABKIN, LLP
3556 E. Russell Road, Second Floor
Las Vegas, Nevada 89120

(702) 341-5200/Fax: (702) 341-5300
dspringmeyer@wrslawyers.com
bschrager@wrslawyers.com

Attorneys for Plaintiffs

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR CARSON CITY

CODY C. HANCOCK, an individual and
resident of Nevada; KWOK YEN MOY, an
individual and resident of Nevada,

Plaintiffs,
N
NEVADA DEPARTMENT OF BUSINESS &
INDUSTRY; OFFICE OF THE NEVADA
LABOR COMMISSIONER

Defendants.

CODY C. HANCOCK and KWOK YEN MOY (hereinafter “Plaintiffs”), through

Case No.; /7 &< ool p <t
oy

COMPLAINT FOR:

Dept. No.:

1) DECLARATORY RELIEF
PURSUANT TO N.R.S. 233B.110;

2) INJUNCTIVE RELIEF PURSUANT
TO N.R.S. 33.010; AND

3) WRIT OF MANDAMUS PURSUANT
TO N.R.S. 34.160

undersigned counsel, complain and allege as follows:

INTRODUCTION

1. This lawsuit seeks declarations of this Court invalidating a number of regulations
promulgated by the Nevada Labor Commissioner purporting to implement Nevada Constitution
Article XV, § 16; injunctive relief ordering the Nevada Labor Commissioner to cease enforcement
of the regulations indicated herein, as written; and further, a writ of mandamus to compel the

Office of the Labor Commissioner to comply with the duties of office and take all necessary

‘regulatory steps to enforce and to ensure proper compliance with Nev. Const. art. XV, § 167in

COMPLAINT

Docket 68770 Document 2015-36329
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order to serve its appropriate textual, remedial, and public policy purposes for the benefit of

Nevada’s lowest-paid workers.
PARTIES
A. Plaintiffs

2. Plaintiff Cody C. Hancock is a resident of the State of Nevada. He is employed as a
minimum wage worker at a national restaurant chain with locations in Nevada. He has, within the
last year, been compensated at $7.25 per hour for work he has performed for his employer, despite
not having health benefits from his employer at the time, not having qualifying benefits available
to him at the time, and/or currently not having such benefit plan available. The regulations
described herein, or their applications, interfere with or impair, or threaten to interfere with or
impair, his legal rights or privileges. As a current minimum wage worker, he has a direct and
beneficial interest in an appropriate regulatory regime enforcing the guarantees of provisions of
the Nevada Constitution enacted for his benefit.

3. Plaintiff Kwok Yen Moy is a resident of the State of Nevada. She was formerly
employed as a minimum wage worker at a national restaurant chain with locations in Nevada. She
has, within the last four years, been compensated at $7.25 per hour for work she performed for her
employer, despite not having health benefits from her employer at the time, and not having
qualified health insurance benefits available to her at allowable premium cost levels. The
regulations described herein, or their applications, interfered with or impaired her legal rights or
privileges. As a former minimum wage worker with the potential to become one again, she has a
direct and beneficial interest in an appropriate regulatory regime enforcing the guarantees of
provisions of the Nevada Constitution enacted for her benefit.

B. Defendants

4. Defendant the Nevada Department of Business & Industry is an executive agency
of the State of Nevada, which includes the Office of the Nevada Labor Commissioner.

5. Defendant the Office of the Nevada Labor Commissioner is charged with enforcing

all labor laws of the State of Nevada.,
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JURISDICTION AND VENUE

6. This Court has subject matter jurisdiction over this action pursuant to N.R.S.
233B.110(1).
7. Venue is proper in this district court pursuant to N.R.S. 233B.110(1).
GENERAL ALLEGATIONS

The 2006 Minimum Wage Constitutional Amendment

8. At the 2006 General Election, Nevada voters approved, for the second time, a
constitutional amendment regarding the minimum wage to be paid to all Nevada employees.] The
amendment became effective in November, 2006, and was codified as new Art. XV, § 16 of the
Nevada Constitution,

9. The 2006 amendment guaranteed to each Nevada employee, with very few
exceptions, a particular hourly wage: “Each employer shall pay a wage to each employee of not
less than the hourly rates set forth in this section. The rate shall be five dollars and fifteen cents
(85.15) per hour worked, if the employer provides health benefits as described herein, or six
dollars and fifteen cents ($6.15) per hour if the employer does not provide such benefits.”

10.  The amendment contained an index/increase mechanism, such that by 2014 the
Nevada minimum wage level is $7.25 per hour worked, if the employer provides health benefits or
$8.25 per hour if the employer does not provide such benefits. Currently, this means employees
carning the lower amount per hour make over 12% less than minimum wage workers paid at the
$8.25 level.

11. Pursuant to the constitutional amendment, employers must qualify for the privilege
of paying their minimum wage workers at the reduced wage level for every hour worked. In order
to qualify to pay employees at the reduced minimum wage rate, health insurance benefit premiums
of the employee and his or her dependents may not exceed “10 percent of the employee’s gross
taxable income from the employer.” Nev. Const. art. XV, § 16(A).

12, The public policy underlying the minimum wage amendment was to benefit

' See Exhibit 1 here attached, a true and correct copy of the text of Nev. Const. art. XV § 16.
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Nevada’s minimum wage employees, and to incentivize the provision of low-cost, comprehensive

health insurance benefits to the state’s lowest-paid workers.
The Nevada Labor Commissioner’s Regulatory Scheme

13. As the state officer charged with enforcing Nevada’s labor laws, the Nevada Labor
Commissioner had two clear duties with regard to Art. XV, § 16: to promulgate regulations that
would protect minimum wage workers from abuse and violation of rights to the minimum wage
under the constitutional amendment, and to construct a regulatory scheme that would ensure
compliance with the amendment’s terms by Nevada employers. In both regards, the Labor
Commissioner has not complied.

14.  In 2007, the Labor Commissioner enacted permanent regulations intended to
implement Art. XV, § 16. These regulations, found at N.A.C. 608.100 through 608.108, became
effective on October 31, 2007, and have remained unchanged since that time. See Exhibits 2-6
here attached, true and accurate copies of the permanent regulations, in their current—and thus far,
static—form.”

15. The permanent regulations promulgated in 2007, and in force currently,
demonstrate that Labor Commissioner made impermissible policy choices by the Labor
Commissioner in interpreting new Art. XV, § 16, and the regulations themselves are in conflict
with the text, meaning, and/ or public policy of the constitutional amendment.

a) Providing Benefits vs. Offering Benefits

16.  An overriding error affecting the entirety of the regulatory regime implementing
Art. XV, § 16, is the Labor Commissioner’s determination that if an employee declined health
insurance coverage, for whatever reason, the employer could pay the employee at the reduced

minimum wage rate. In other words, an employee need not be “provided” with health insurance

2 In November 2006, immediately after the effective date of the amendment approved at the
2006 General Election but before proposing and enacting permanent regulations, the Nevada
Labor Commissioner promulgated emergency regulations intended to implement new Art. XV, §
16. See Exhibit 7 here attached, a true and accurate copy of these emergency regulations,
hereinafter the “Emergency Regulations.”
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1 || benefits in order for an employer to take advantage of the lower wage rate.
2 17.  This interpretation, and the regulatory regime that supports it, is in conflict with the
3 || text, meaning, and policy underlying Art. XV, § 16, and is therefore invalid.
4 18.  N.A.C. 608.100 states:
5 Minimum wage: Applicability; rates; annual adjustments.
6 1. Except as otherwise provided in subsections 2 and 3, the
minimum wage for an employee in the State of Nevada is the
7 same whether the employee is a full-time, permanent, part-time,
probationary or temporary employee, and;
8 (2) If an employee is offered qualified health insurance, is $5.15
9 per hour; or
(b) Ifan emplodyee is not offered qualified health insurance, is
10 $6.15 per hour.” (emphasis supplied).
11 19.  This turned the incentives and benefits mandated by Art. XV, § 16 on their heads,
12 || as the greatest fiscal advantage to the employer would be to “offer” but not “provide” employees
13 || the low-premium, comprehensive health insurance benefits mandated under Art. XV, § 16, and the
14 || employee would be left with neither health insurance coverage nor the full, upper-tier minimum
15 {{ wage per hour.
16
171 The 2006 Emergency Regulations had stated this policy choice by the Labor Commissioner in
18 || stark terms (see Exhibit 7):
19 Sec. 6 If an employee declines health coverage under a qualified health
insurance plan offered by the employer, the employee may be
20 paid in the lower minimum wage tier, however the employer
21 must document that the employee has declined coverage and
declining coverage may not be a term or condition of
22 employment. (emphasis supplied).
23 ||*  The 2006 Emergency Regulations, in contrast, had stated (see Exhibit 7).
24 Sec. 2 Nevada has established a two-tiered minimum wage.
25
A. The first tier, lower tier, is from $5.15 to $6.14 per hour for
26 employers who provide qualified health insurance benefits.
27 B The second tier, upper tier, is $6.15 per hour for employers who
2 | do not provide qualified health benefits. (emphasis supplied).
b
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20.  Not only is this interpretation contrary to Art. XV, § 16, the difference and

development between the 2006 Emergency Regulations and the 2007 permanent regulations
demonstrates that the Labor Commissioner was aware of the underlying policy decision such a
determination represented and its potential effects upon Nevada’s minimum wage employees. The
current regulatory scheme demonstrates an administrative decision to implement the interpretation
least advantageous to the supposed beneficiaries of the constitutional amendment—minimum
wage workers,

21. The Labor Commissioner’s interpretation of Art. XV, § 16 that its terms only
require employers to “offer” or “make available” qualified health insurance benefit plans, rather
than provide them, in order to pay workers at the lower minimum wage rate also forms part of
N.A.C. 608.102(1) & (2), 608.106, and 608.108.

b) Allowable Costs of Health Insurance Benefit Premiums

22. As noted, Art. XV, § 16 requires provision of health insurance benefits “for the
employee and the employee’s dependents at a total cost to the employee for premiums of not more
than 10 percent of the employee’s gross taxable income from the employer,” if the employer elects
to compensate workers at the reduced minimum wage rate. Nev. Const. art. XV, § 16(A)
(emphasis supplied).

23, The Labor Commissioner, instead of hewing to the clear and unmistakable
language of Art. XV, § 16 in this regard, created and substituted a new regulatory concept:
employers could qualify to pay a dollar less per hour if premiums amounted to “10 percent of the
gross taxable income of the employee attributable to the employer under the Internal Revenue
Code.” N.A.C. 608.102(3) (emphasis supplied).’

24.  The Labor Commissioner further determined that “gross taxable income of the

employee attributable to the employer’ means the amount specified on the Form W-2 issued by the

> The 2006 Emergency Regulations, also unlawfully, had based the 10% cap on premium costs

to covered employees upon “the employee’s gross income as defined under the Internal Revenue

‘Code.” See Exhibit 7, Emerg. Regs., § 5(B).
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employer to the employee and includes, without limitation, lips, bonuses or other compensation as

required for purposes of federal individual income tax.” N.A.C. 608.104(2) (emphasis supplied).

25.  For tipped employees like Plaintiffs, much of whose income comes from restaurant
patrons rather than their employer, this regulatory determination by the Labor Commissioner both
raised the amount a minimum wage employee could be made to pay for qualifying health
insurance coverage and rendered employers offering more expensive plans than the constitutional
amendment contemplated eligible to pay their workers at the reduced minimum wage rate.

26.  Nevada law does not permit a tip credit against minimum wage levels. N.R.S.
608.160(1)(b)‘6 The Labor Commissioner, however, through N.A.C. 608.608.104(2), created by
regulation a tip credit for purposes of calculating the allowable premium costs for health insurance
benefit plans in making employers eligible to pay employees at the reduced minimum wage level.

27.  As a result, current N.A.C. 608.102(3) and 608.104(2) allow employers to pay
employees at the lower minimum wage rate based upon merely having offered health insurance
benefit plans at calculated premium cost levels higher than is permitted by Art. XV, § 16. This is
improper and unlawful on its face, and likely has discouraged acceptance of health insurance
benefit plans due to the inflated allowable premium costs—which in tum has resulted in minimum
wage workers losing a dollar per hour for their work yet not gaining low-cost comprehensive
health insurance as contemplated by the constitutional provision.

28.  The premium cost calculation method allowed by N.A.C. 608.102(3) and
608.104(2) are in conflict with and are not authorized by Art. XV, § 16, and are therefore invalid.

26. Additionaily, the Labor Commissioner, in N.A.C. 608.104(1), permitted a further
improper method of determining an employee’s income for purposes health insurance benefit
premium cost limits that conflicts with Art. XV, § 16.

30.  For four classes of minimum wage employees (employees for whom employers

6  Furthermore, Art. XV, § 16 itself includes the following mandate: “Tips or gratuities received
by employees shall not be credited as being any part of or offset against the wage rates required by

this section.” Nev. Const. art. XV, § 16(A).
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have issued a W-2 for the previous year; employees for whom four quarters of payroll information

is available but no W-2 has been issued; employees for whom less than one year of payroll is
available; and new employees), N.A.C. 608.104(1) provides the method by which employers may
determine allowable premium costs for purposes of paying employees at the reduced minimum
wage level.

31.  In the case of each class of employee, and each method of determining allowable
premium cost levels, the Labor Commissioner has not required that premium cost limits reflect
current wages of employees. There is no mechanism in regulation by which current pay forms the
baseline from which the maximum health insurance benefit premium is set.

32, N.A.C. 608.104(1) does not require employers to maintain eligibility to pay
workers at the reduced minimum wage level based on current income of their employees. Instead,
N.A.C. 608.104(1) relies upon samples or extrapolations of employee income records for past
periods, which—given the employer’s control of working hours and scheduling—may have no
correlation with pay for any particular pay period.

33, Art. XV, § 16 does not contemplate any period during which an employee may be
paid the reduced minimum wage rate without being provided health insurance benefits at a
maximum premium cost for the employee and his or her dependents of 10% of gross income from
the employer. N.A.C. 608.104(1), therefore, is in conflict with constitutional requirements, and is
invalid.

¢) Unauthorized 6-Month Grace Period to Pay Reduced Minimum Wage

34.  The Labor Commissioner further reduced the effectiveness of Art. XV, § 16°s
benefit to Nevada minimum wage employees by creating a 6-month grace period for employers to
begin paying the upper-tier wage rate.

35.  N.A.C. 608.108 states:

Minimum wage: Requirements for payment at higher
rate; modification of term of waiting period.

If an employer does not offer a health insurance plan, or the health
insurance plan is not available or is not provided within 6 months
of employment, the employee must be paid at least the minimum
wage set forth in paragraph (b) of subsection 1 of NAC 608.100

8
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until such time as the employee becomes eligible for and is offered
coverage under a health insurance plan that meets the requirements
of NAC 608.102 or until such a health insurance plan becomes
effective. The term of the waiting period may be modified in a bona
fide collective bargaining agreement if the modification is explicitly
set forth in such agreement in clear and unambiguous terms.
(emphasis supplied).

36.  Art. XV, § 16 states “Each employer shall pay a wage to each employee of not less
than the hourly rates set forth in this section.” While Art. XV, § 16 does permit exceptions
regarding summer or trainee workers for a fixed and circumscribed period of time, nowhere does it
authorize a 6-month regulatory abeyance from its mandate regarding minimum wage pay to
employees generally.

37.  N.A.C. 608.108 allows a period where employees are not paid at the rates set forth
in the constitutional provision, without authorization or justification for such regulation, and is
therefore invalid.

Inadequate Enforcement and Compliance Regime of the Nevada Labor Commissioner

38.  The regulatory regime of the Nevada Labor Commissioner is inadequate to the task
of ensuring minimum wage workers their rights under law and enforcing compliance by Nevada
employers of minimum wage standards under Art. XV, § 16.

39, The Nevada Labor Commissioner maintains no database or list of employers who
claim eligibility to pay employees at the reduced minimum wage rate.

40.  The Nevada Labor Commissioner maintains no database and collects no data on
health insurance plans or benefit contracts purportedly provided or offered or maintained by

Nevada employers for the purposes of claiming eligibility to pay employees at the reduced

minimum wage rate.

7 By contrast, the 2006 Emergency Regulations had stated (see Exhibit 7):

Sec. 7 If an employer offers qualified health insurance, but for some reason
the employee is not eligible to receive the coverage provided by the
employer or there is a delay before the coverage can become effective,
the employee must be paid the upper tier wage until such time as the
employer becomes eligible and is offered coverage or when the insurance
becomes effective. (emphasis supplied).
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41.  The Nevada Labor Commissioner maintains no database or list of employees who
have been or are currently paid at the reduced minimum wage rate.

42, The Nevada Labor Commissioner, over the more than seven years the
constitutional amendment has been effective, has never issued an opinion regarding whether any
specific heaith benefit plan or contract qualifies an employer to pay employees at the reduced
minimum wage rate.

43.  The Nevada Labor Commissioner, over the more than seven years the
constitutional amendment has been effective, has never undertaken an enforcement action against
an employer for paying an employee or employees at the reduced minimum wage rate in violation
of Art. XV, § 16 or its associated regulations, N.A.C. 608.100 — 608.108.

44.  The Nevada Labor Commissioner never enacted regulations requiring ongoing
access to comprehensive health insurance benefit plans as a condition for employer eligibility to
pay employees at the reduced minimum wage rate. Therefore, an employee who declined benefits
for any reason in 2008, for example—including because the premium level was unlawfully
inflated by the improper calculation method established by the Labor Commissioner—is not
provided the regulatory benefit of demanding such coverage now from his or her employer, and
the employer continues to pay wages at the reduced minimum level.

45.  The Nevada Labor Commissioner never enacted regulations requiring recalculation
of permissible health insurance premium levels for employees whose income from the employer
changes over time due to fluctuations in hours worked.

46.  Even under the flawed regulations that have been in place for more than seven

years, effectively there is no enforcement or regulatory regime functioning in any manner to

ensure that employers who are paving workers at the reduced minimum wage rate are doing so

lawfully.
The Impact Upon Plaintiffs and Other Nevada Minimum Wage Workers

47.  Upon information and belief, thousands of Nevada employees like Plaintiffs are
being and have been paid at the reduced minimum wage rate, yet have no comprehensive health

insurance benefits provided by their employer, no access to such benefits plans, or only have
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access to plans that are not within guidelines mandated by Art. XV, § 16.

48.  For more than seven years, since the approval and effective date of Art. XV, § 16
of the Nevada Constitution, Nevada workers have logged, upon information and belief, hundreds
of thousands of hours at the reduced minimum wage rate, unlawfully, due to regulations
promulgated by the Nevada Labor Commissioner that are in conflict with constitutional mandates
and, therefore, in excess of his proper authority. Plaintiffs themselves have worked many hundreds
of hours at this wage level under such unlawful regulations.

49.  The Labor Commissioner has not enforced the labor laws of the State of Nevada in
any systematic fashion that would uphold the text and meaning of the 2006 constitutional
amendment. Upon invalidation of the current regulations identified herein, the Court should
exercise its extraordinary powers to direct the Labor Commissioner, via writ of mandamus, to
enforce proper employer compliance with Art. XV, § 16 by all necessary means.

FIRST CLAIM FOR RELIEF

Declaratory Relief: Invalidity of N.A.C. 608.100

50.  Plaintiffs repeat and re-allege each and every paragraph above as though they were
fully set forth at length herein.

51. N.A.C. 608.100 does not require Nevada employers to provide qualifying health
benefits in order to compensate workers at the reduced minimum wage rate, in contra&ention of
Nev. Const. art. XV, § 16.

52, N.A.C. 608.100 violates constitutional provisions and/or exceeds the authority of
the Labor Commissioner to promulgate and enforce.

53, It is necessary for the Court to determine the legal rights of Plaintiffs and
Defendants regarding promulgation and enforcement of the subject regulations.

54.  Plaintiffs have been forced to retain the services of an attorney to prosecute this

action, and are entitled to their reasonable attorney fees and costs of the action per order of the

Court.
/1
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SECOND CLAIM FOR RELIEF

Declaratory Relief: Invalidity of N.A.C. 608.104

55. Plaintiffs repeat and re-allege each and every paragraph above as though they were
fully set forth at length herein.

56. N.A.C. 608.104 permits calculation of allowable health insurance benefit premium
costs to minimum wage employees at a rate exceeding that permitted by Nev. Const. art. XV, §
16.

57.  N.A.C.608.104 also establishes a method for calculation of employee gross income
from the employer for purposes of computing maximum health insurance benefit premium costs
that is in conflict with Nev. Const. art. XV, § 16.

58. N.A.C. 608.104 violates constitutional provisions and/or exceeds the authority of
the Labor Commissioner to promulgate and enforce.

59. It is necessary for the Court to determine the legal rights of Plaintiffs and
Defendants regarding promulgation and enforcement of the subject regulations.

60.  Plaintiffs have been forced to retain the services of an attorney to prosecute this
action, and are entitled to their reasonable attorney fees and costs of the action per order of the
Court.

THIRD CLAIM FOR RELIEF

Declaratory Relief: Invalidity of N.A.C. 608.108

61.  Plaintiffs repeat and re-allege each and every paragraph above as though they were
fully set forth at length herein.

62. N.A.C. 608.108 permits a grace period of up to 6 months for provision of health
insurance benefits, while permitting payment to employees the reduced minimum wage rate in the
interim, in contravention of Nev. Const. art. XV, § 16.

63. N.A.C. 608.108 violates constitutional provisions and/or exceeds the authority of
the Labor Commissioner to promulgate and enforce.

64. It is necessary for the Court to determine the legal rights of Plaintiffs and

Defendants regarding promulgation and enforcement of the subject regulations.

12
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65.  Plaintiffs have been forced to retain the services of an attorney to prosecute this
action, and are entitled to their reasonable attorney fees and costs of the action per order of the

Court,

FOURTH CLAIM FOR RELIEF

Injunctive Relief

66.  Plaintiffs repeat and re-allege each and every paragraph above as though they were
fully set forth at length herein.

67.  The regulations here the subjects of Plaintiffs” First through Third Claims for
Relief, if continued to be enforced by the Labor Commissioner or the Nevada Department of
Business & Industry, threaten ongoing violation and damage to Plaintiffs’ rights respecting the
subject of the present action, and would tend to render judgment ineffectual.

68. The Court, therefore, should immediately and permanently enjoin and prohibit
Defendants from enforcing the subject regulations.

69.  Plaintiffs have been forced to retain the services of an attorney to prosecute this
action, and are entitled to their reasonable attorney fees and costs of the action per order of the
Court.

FIFTH CLAIM FOR RELIEF

Extraordinary Relief: Writ of Mandamus

70.  Plaintiffs repeat and re-allege each and every paragraph above as though they were
fully set forth at length herein.

71, Defendant the Nevada Labor Commissioner is compelled as a duty resulting from
office, trust, or station to enforce Nevada’s labor laws.

72.  This duty requires that the Labor Commissjoner promulgate lawful and appropriate
regulations, and enact compliance safeguards and measures, sufficient to ensure that Nevada’s
minimum wage employees receive the intended benefits of Art. XV, § 16 of the Nevada
Constitution, and that employers comply on an ongoing basis with its mandates.

73.  The current regulatory regime implementing Art. XV, § 16 is inadequate and

| unfawful, and cannot fulfill the duties of the Labor Commissioner under law.
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74, Mandamus is necessary to compel the Labor Commissioner to comply with the

duties of office and take all necessary regulatory steps to enforce and to ensure proper compliance
with Nev. Const. art. XV, § 16, per appropriate order of the Court, to effectuate the meaning and
purpose of the Nevada Constitution, including immediate promulgation of appropriate emergency
regulations and maintenance of a purposeful compliance regime.

75.  Plaintiffs have no plain, speedy, and adequate remedy at law apart from mandamus
to compel performance of Defendants’ legal duties.

76.  Plaintiffs have been forced to retain the services of an attorney to prosecute this
action, and are entitled to their reasonable attorney fees and costs of the action per order of the
Court.

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs request that this Court:
A. Declare and adjudge N.A.C. 608.100, 608.104, and 608.108 invalid insofar as
indicated herein;
B. Issue 2 mandatory injunction against Defendants prohibiting them from enforcing
said regulations henceforth;
Issue a writ of mandamus compelling the labor Commissioner to perform the duties
of the office and take all necessary regulatory steps to enforce and to ensure proper
compliance with Nev. Const. art. XV, § 16, per appropriate order of the Court, to
effectuate the meaning and purpose of the Nevada Constitution, including
immediate promulgation of appropriate emergency regulations and maintenance of
a purposeful and effective compliance regime;
C. Grant all other relief of any variety deemed necessary and proper by the Court to
effectuate its judgment and remedy claims of Plaintiffs; and
11/
/11
/11
/11

14

COMPLAINT

JA 0014



R . v L e VS N

T N N N N S T N T T e T S~ S S S SV
o a3 G A B W N = O W ® N Wnm A W N e O

D. Award Plaintiffs their reasonable attorney fees and costs of suit.

DATED this 29th day of April, 2014

WOLF, RIFKIN, SHAPIRO,

SCHULM;g & N, LLP
DO

PRIN EYER
ada Bar No. 1021
BRADLEY S. SC GER ES
Nevada Bar No. 10721
3556 E. Russell Road, Second Floor
Las Vegas, Nevada 89120
(702) 341-5200/Fax; (702) 341-5300

Attorneys for Plaintiffs

15

COMPLAINT

JA 0015



¥ T~ T R« RV T A

oo'qcxw.:aww—-o\ooo\)cnusbuwwo

Exhibit 1
Exhibit 2
Exhibit 3
Exhibit 4
Exhibit 5
Exhibit 6
Exhibit 7

@ ®

INDEX OF EXHIBITS

Nev. Const. art. XV, § 16 -3 Pages
N.A.C. 608.100 — 1 Page
N.A.C. 608.102 — 1 Page
N.A.C. 608.104 -1 Page
N.A.C. 608.106 — 1 Page
N.A.C. 608.108 — 1 Page

Proposed Emergency Regulations of the Labor Commissioner — 2 Pages
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Nev. Const. Art 15, Sec. 16. Payment of minimum compensation to
employees.

A. Each employer shall pay a wage to each employee of not less than the hourly
rates set forth in this section. The rate shall be five dollars and fifteen cents ($5.15)
per hour worked, if the employer provides health benefits as described herein, or
six dollars and fifteen cents ($6.15) per hour if the employer does not provide such
benefits. Offering health benefits within the meaning of this section shall consist of
making health insurance available to the employee for the employee and the
employee’s dependents at a total cost to the employee for premiums of not more
than 10 percent of the employee’s gross taxable income from the employer. These
rates of wages shall be adjusted by the amount of increases in the federal minimum
wage over $5.15 per hour, or, if greater, by the cumulative increase in the cost of
living. The cost of living increase shall be measured by the percentage increase as
of December 31 in any year over the level as of December 31, 2004 of the
Consumer Price Index (All Urban Consumers, U.S. City Average) as published by
the Bureau of Labor Statistics, U.S. Department of Labor or the successor index or
federal agency. No CPI adjustment for any one-year period may be greater than
3%. The Governor or the State agency designated by the Governor shall publish a
bulletin by April 1 of each year announcing the adjusted rates, which shall take
effect the following July 1. Such bulletin will be made available to all employers
and to any other person who has filed with the Governor or the designated agency
a request to receive such notice but lack of notice shall not excuse noncompliance
with this section. An employer shall provide written notification of the rate
adjustments to each of its employees and make the necessary payroll adjustments
by July 1 following the publication of the bulletin. Tips or gratuities received by
employees shall not be credited as being any part of or offset against the wage rates

required by this section.
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"B. The provisions of this section may not be waived by agreement between an
individual employee and an employer. All of the provisions of this section, or any
part hereof, may be waived in a bona fide collective bargaining agreement, but
only if the waiver is explicitly set forth in such agreement in clear and
unambiguous terms. Unilateral implementation of terms and conditions of
employment by either party to a collective bargaining relationship shall not
constitute, or be permitted, as a waiver of all or any part of the provisions of this
section. An employer shall not discharge, reduce the compensation of or otherwise
discriminate against any employee for using any civil remedies to enforce this
section or otherwise asserting his or her rights under this section. An employee
claiming violation of this section may bring an action against his or her employer
in the courts of this State to enforce the provisions of this section and shall be
entitled to all remedies available under the law or in equity appropriate to remedy
any violation of this section, including but not limited to back pay, damages,
reinstatement or injunctive relief. An employee who prevails in any action to
enforce this section shall be awarded his or her reasonable attorney’s fees and

costs.

C. As used in this section, “employee” means any person who is employed by an
employer as defined herein but does not include an employee who is under
eighteen (18) years of age, employed by a nonprofit organization for after school
or summer employment or as a trainee for a period not longer than ninety (90)
days. “Employer” means any individual, proprietorship, partnership, joint venture,
corporation, limited liability company, trust, association, or other entity that may

employ individuals or enter into contracts of employment.

D. If any provision of this section is declared illegal, invalid or inoperative, in

whole or in part, by the final decision of any court of competent jurisdiction, the
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remaining provisions and all portions not declared illegal, invalid or inoperative

shall remain in full force or effect, and no such determination shall invalidate the

remaining sections or portions of the sections of this section.
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NAC 608.100 Minimum wage: Applicability; rates; annual adjustments.
(Nev. Const. Art. 15, § 16; NRS 607.160, 608.250)

1. Except as otherwise provided in subsections 2 and 3, the minimum wage for
an employee in the State of Nevada is the same whether the employee is a full-
time, permanent, part-time, probationary or temporary employee, and:

(a) If an employee is offered qualified health insurance, is $5.15 per hour; or
(b) If an employee is not offered qualified health insurance, is $6.15 per hour.

2. The rates set forth in subsection 1 may change based on the annual
adjustments set forth in Section 16 of Article 15 of the Nevada Constitution.

3. The minimum wage provided in subsection 1 does not apply to:

(a) A person under 18 years of age;

(b) A person employed by a nonprofit organization for after-school or summer
employment;

(c) A person employed as a trainee for a period not longer than 90 days, as
described by the United States Department of Labor pursuant to section 6(g) of the
Fair Labor Standards Act; or

(d) A person employed under a valid collective bargaining agreement in which
wage, tip credit or other provisions set forth in Section 16 of Article 15 of the
Nevada Constitution have been waived in clear and unambiguous terms.

4. Asused in this section, “qualified health insurance” means health insurance
coverage offered by an employer which meets the requirements of NAC 608.102.

(Added to NAC by Labor Comm’r by R055-07, eff. 10-31-2007)
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NAC 608.102 Minimum wage: Qualification to pay lower rate to
employee offered health insurance. (Nev. Const. Art. 15, §
16; NRS 607.160, 608.250)

To qualify to pay an employee the minimum wage set forth in paragraph (a) of
subsection 1 of NAC 608.100, an employer must meet each of the following
requirements:

1. The employer must offer a health insurance plan which:

(a) Covers those categories of health care expenses that are generally deductible
by an employee on his individual federal income tax return pursuant to 26 U.S.C. §
213 and any federal regulations relating thereto, if such expenses had been borne
directly by the employee; or

(b) Provides health benefits pursuant to a Taft-Hartley trust which:

(1) Is formed pursuant to 29 U.S.C. § 186(c)(5); and

(2) Qualifies as an employee welfare benefit plan:

(I) Under the guidelines of the Internal Revenue Service; or

(II) Pursuant to the Employee Retirement Income Security Act of 1974,29 U.S.C.
§ 1001 et seq.

2. The health insurance plan must be made available to the employee and any
dependents of the employee. The Labor Commissioner will consider such a health
insurance plan to be available to the employee and any dependents of the employee
when:

(a) An employer contracts for or otherwise maintains the health insurance plan for
the class of employees of which the employee is a member, subject only to
fulfillment of conditions required to complete the coverage which are applicable to
all similarly situated employees within the same class; and

(b) The waiting period for the health insurance plan is not more than 6 months.

3 The share of the cost of the premium for the health insurance plan paid by the
employee must not exceed 10 percent of the gross taxable income of the employee
attributable to the employer under the Internal Revenue Code, as determined
pursuant to the provisions of NAC 603.1 04.

(Added to NAC by Labor Comm’r by R055-07, eff. 10-31-2007)
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NAC 608.104  Minimum wage: Determination of whether employee share
of premium of qualified health insurance exceeds 10 percent
of gross taxable income. (Nev. Const. Art. 15, § 16; NRS
607.160, 608.250)

1. To determine whether the share of the cost of the premium of the qualified
health insurance paid by the employee does not exceed 10 percent of the gross
taxable income of the employee attributable to the employer, an employer may:

(a) For an employee for whom the employer has issued a Form W-2 for the
immediately preceding year, divide the gross taxable income of the employee paid
by the employer into the projected share of the premiums to be paid by the
employee for the health insurance plan for the current year;

(b) For an employee for whom the employer has not issued a Form W-2, but for
whom the employer has payroll information for the four previous quarters, divide
the combined total of gross taxable income normally calculated from the payroll
information from the four previous quarters into the projected share of the
premiums to be paid by the employee for qualified health insurance for the current
year;

(c) For an employee for whom there is less than 1 aggregate year of payroll
information:

(1) Determine the combined total gross taxable income normally calculated from
the total payroll information available for the employee and divide that number by
the number of weeks the total payroll information represents;

(2) Multiply the amount determined pursuant to subparagraph (1) by 52; and

(3) Divide the amount calculated pursuant to subparagraph (2) into the projected
share of the premiums to be paid by the employee for qualified health insurance for
the current year; and

(d) For a new employee, promoted employee or an employee who turns 18 years
of age during employment, use the payroll information for the first two normal
payroll periods completed by the employee and calculate the gross taxable income
using the formula set forth in paragraph (c).

2. Asused in this section, “gross taxable income of the employee attributable to
the employer” means the amount specified on the Form W-2 issued by the
employer to the employee and includes, without limitation, tips, bonuses or other
compensation as required for purposes of federal individual income tax.

(Added to NAC by Labor Comm’r by R055-07, eff. 10-31-2007)
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NAC 608.106 Minimum wage: Declination by employee of coverage under
health insurance plan. (Nev. Const. Art. 15, § 16; NRS
607.160, 608.250)

If an employee declines coverage under a health insurance plan that meets the
requirements of NAC 608.102 and which is offered by the employer, the employer
must maintain documentation that the employee has declined coverage. Declining
coverage may not be a term or condition of employment.

(Added to NAC by Labor Comm’r by R055-07, eff. 10-31-2007)
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NAC 608.108 Minimum wage: Requirements for payment at higher rate;
modification of term of waiting period. (Nev. Const. Art. 15,
§ 16; NRS 607.160, 608.250)

If an employer does not offer a health insurance plan, or the health insurance plan
is not available or is not provided within 6 months of employment, the employee
must be paid at least the minimum wage set forth in paragraph (b) of subsection 1
of NAC 608.100 until such time as the employee becomes eligible for and is
offered coverage under a health insurance plan that meets the requirements of
NAC 608.102 or until such a health insurance plan becomes effective. The term of
the waiting period may be modified in a bona fide collective bargaining agreement
if the modification is explicitly set forth in such agreement in clear and

unambiguous terms.

(Added to NAC by Labor Comm’r by R055-07, eff. 10-31-2007)
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PROPOSED EMERGENCY REGULATIONS OF THE
LABOR COMMISSIONER
NOVEMBER 29, 2006

EXPLANATION- Matter that is underlined is new; matter in brackets [omitted
material] is material to be omitted.

AUTHORITY: §81-13, NRS 607.160(1)(b), NRS 608.270, NRS 608.018, NRS
233B.0613.

Section 1. Chapter 608 of NAC is hereby amended by adding thereto the
provisions set forth as sections 2 to 12, inclusive, of this regulation. This
regulation shall expire at the end of 120 days from filing with the Secretary of
State or upon the filing of a temporary or permanent regulation whichever should
occur first.

Sec.2. Nevada has established a two-tiered minimum wage.
A, The first tier, Jower tier, is from $5.15 to $6.14 per hour for
employers who provide qualified health insurance benefits.
B. The second tier, upper tier, is $6.15 per hour for employers who do
not provide qualified health benefits.

Sec.3. The minimum wage may be adjusted annually.

A.  These rates will be adjusted annually to include increases in the
federal minimum wage and a yearly cost of living adjustment as set
forth in Article 15, Section 16 of the Constitution of Nevada.

B. The annual adjustments will be announced in April and become
effective on July 1 of each year.

C. Each minimum wage tier will increase by the same dollar amount as
the federal rate increase.

The minimum wage applies to all employees in Nevada.

The minimum wage exemptions codified at NRS 608.250(2)

conflict with Article 15, Section 16 of the Constitution of Nevada and

are no longer applicable.

C. People under the age of 18, employed by a nonprofit organization
for after school or summer employment or as a trainee for a period
not longer than ninety (90) days are not considered employees for
the purpose of compliance with the minimum wage.

D. There is no distinction between whether an employee is full-time,

permanent, part-time, or temporary.

Sec. 4.

= >

Sec. 5. In order to qualify for the lower minimum wage tier an employer
must comply with all of the following;:
A. Health insurance coverage must be made available to the employee
and the employees dependents; and
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B. The employee’s share of the cost of the premium cannot exceed 10%
of the employee’s gross income as defined under the Internal
Revenue Code for the time interval between the premium
payments; and

C. The health insurance must be a policy, contract, certificate or
agreement offered or issued by a carrier authorized by the Nevada
Insurance Commissioner to provide, deliver, arrange for, pay for or
reimburse any of the costs of health care services or, in the
alternative, any federally approved self-funded plans established
under the Employee Retirement Income Security Act of 1974
(ERISA), as amended, except that medical discount plans as
defined by NRS 695H.050 and workers compensation insurance do
not qualify as health insurance.

Sec. 6. If an employee declines coverage under a qualified health insurance
plan offered by the employer, the employee may be paid in the lower minimum
wage tier, however, the employer must document that the employee has declined
coverage and declining coverage may not be a term or condition of employment.

Sec. 7. If an employer offers qualified health insurance, but for some
reason the employee is not eligible to receive the coverage provided by the
employer or there is a delay before the coverage can become effective, the
employee must be paid the upper tier wage until such time as the employee
becomes eligible and is offered coverage or when the insurance becomes effective.

Sec. 8. For the purposes of complying with the overtime provisions of NRS
608.018(1),

A. An employer who qualifies for the lower tier minimum wage shall pay
all employees with a base hourly rate of $7.725 per hour or less
overtime whenever the employee works more than eight hours in a
workday. '

B. Anemployer who is required to pay the upper tier minimum wage shall
pay all employees with a base hourly rate of $9.225 per hour or less
overtime whenever the employee works more than eight hours in a
workday.
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X 10 THE FIRST JUDICIAL DISTRICT COURT
1 k IN AND FOR CARSON CITY, NEVADA
i 12

! 13]|CODY C. HANCOCK, an indlvidual and CASENO: 14 0C 00080 1B
{ roaident of Nevads,

; 14 DEPT, NOY a
Plaintiff,
! 13 ve. AMENDED COMPLAINT FOR
16
! THE STATE OF NEVADA dx ol THE . | 1) DECLARATORY RELIEF PURSUANT
17 || OFFICE OF THE NEVADA LABOR TO N.R.S, 2338,110;

COMMISSIONER: THE OFFICE OF THE
18| NEVADA LABOR COMMISSIONER; and | 2) INJUNCTIVE RELIEF PURSUANT
(9 || THORAN TOWLER, Nevada Labor TO N.R.S, 33,010; AND '

Commissionet, In his official capacity,
20 3) WRIT OF MANDAMUS PURSUANT

a1 Defandants, TO NRS, 34,160

22
‘ CODY €. HANCOCK (heroinafier “Plalti#"), through undersigned sounsel, complains

- .

24\

23

26

27

28

and alleges as follows:
INTRODUCTION
1. This'lawsuit seeks dacisrations of thia Court invalidating & nimiber ¢f regulations
promulgeted by the Nevada Lebor Commissioner purporting to implement Neveda Constitution
Attlcle 13, Section 16; lnjunctive relief ordering the Novedn Labor Comnisslonet to oedse
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22.

enforcement of the regulations indicated herein, as written; and further, a writ of mandamus 1
compel the Office of the Labor Commissioner to comply with the duties of office and take all
necessary regulatory steps to enforce and to ensure proper compliance with Nev. Const. Art, 13,
Sec. 16 in order to serve its appropriate textual, remedial, and public policy purposes for the
benefit of Nevada’s Jowest-paid workers.

PARTIES

A Plaintiff
2. Plaintiff Cody C. Hancock is a resident of the State of Nevada. He i3 employed as &

last year, been compensated at $7.25 per hour for work he has performed for his employer, despite
not having health benefits from his employer at the time, not having qualifying benefits available
to him at the time, and/or currently not having such benofit plan available, The regulations
described herein, or their applications, interfere with or impair, or threaten to interfere with or
impair, his legal rights or privileges. As a curtent minimum wage worker, he has a direct and
beneficial interest in an appropriate regulatory regime onforcing the guarantees of provisions of
the Nevada Constitution enacted for his benefit.
B.  Defendants

3. Defendant the State of Nevada is sued upon relation of the Office of the Novada

Labor Commissiover.
4. Defendant the Office of the Nevada Labor Commissioner is charged with enforeing

5. Defendant Thoran Towler is the current Labor Commissionor of the State of
Nevada, and is sued in his official capacity.
JURI AND VENUE

6. This Court has subject matter jurisdiction over thia action, and venus is proper,

pursuant to N.R.S. 41.031 and 233B.110,

minitum wage worker at a national restaurant chain with locations in Nevada, He has, within the; | |

all labor laws of the State of Nevada. And is sued in its own right pussuant to N.R.S, 233B.110. . | i

T —

!
|
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GENERAL ALLEGATIONS s

The 2006 Minimum Wage Constitutional Amendment N

7. At the 2006 General Election Novada voters approved, for the second time, a , x

constitutional amendment regarding the minimum wage to be paid to all Nevada employees,’ The

amendment became effective in November, 2006, and was codified as new Article 15, Section 16
of the Nevada Constitution.

8 The 2006 amendment guarantsed to each Nevada employes, with very few

exceptions, a particular hourly wage: “Each employer shall pey a wage to each employee of not

A - - - S+ T P T S " S |

less than the hourly rates set forth In this section. The rate shall be five dollars and fifieen cents )| / b

[y
<

($5.15) per hour worked, if the employer provides health benefits ag desoribed herein, or six

—
ot

dollars and fifteen cents ($6.15) por hour if the employer does not provide such benefits.”
9. The amendment contatned an indexing/increase mechanism, such that by 2014 the

—
o ]

—
(e

T e T S
e

Nevada minimum wage level is $7.25 per hour worked, if the employer provides health benefits or | ; E

p—
B

$8,25 per hour if the omployer does not provide such benefits, Currently, this means employses a ,f: :

earning the lower amount per hour make over 12% less than minimum wage workers paid at the

oy
wh

—
(=

$8.25 level,
10.  Pursuant to the constitutional amendment, employers must qualify for the privilege

—
oo ~d

of paying their minimum wage workers at the reduced wage lavel for every hour wotked. In order

Py
O

1o qualify to pay employees at the reduced minimum wage rate, health insurance benefit premiums

&3
<

of the employee and his or her dependents may not exceed “10 percent of the employee’s gross | - l

]
—

taxable income from the employer.” Art. 15, Seq, 16. .t m%

11.  The public policy underlying the minimum wage amendment was to benefit

8

Nevada’s minimum wage employees, and to incentivize the provision of low-cost, comprehensive

v
i

health ingurance benefits to state’s lowest-paid workers. C

[
K-S

&9
“n

2 e A T

T
| goe Exhibit 1 here attached, a true and correct copy of the text of Nev. Const. Article 15, Section
16, . n

o]
O

3]
-~

L)
(=]
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1 {| The Nevada Labor Commissioner’s Regulatory Scheme

12, As the state officer charged with enforcing Nevada's labor laws, the Nevada Labor
Commissioner had two clear duties here: to promulgate regulations that would protect minimum
wage workers from abuse and violation of rights ta the minimum wage under the constirutional |

amendment, and to construct a regulatory scheme that would ensure compliance with the |

amendment’s terms by Nevada employers. ln both regards, the Labor Commissioner has not‘
complied.

13, In 2007, the Labor Commissioner enacted permanent regulations intended to
implement Art. 15, Seo. 16, Thase regulations, found at N:A.C. 608.100 through 608-108, became
101 effective on Octaber 31, 2007 and have remained unchanged since that time, See Exhibits 2

v ~3 O Wy B W b

11 || through 6 here attached, true and accurate copies of the permanent regulations, in their current—
12 || and thus fa, statio—form?
13 14, The permanent regulations proraulgated in 2007, and in force curently,

14 || dsmonstrate that Labor Commissioner made impermissible policy choices by the Labor

15 || Commissioner in interpreting new Art. 15, Sec. 16, and the regulations themsclves are in confllct
16 || with the text, meaning, and/ or public policy of the constitutional amendment. at |
17 a) Providing Benefits vs. Offering Bonefits P Eiw k lg
18 15.  An overriding error affecting the entirety of the regulatory regime iqu.:\hementingi i
19 || Art, 15, Sec. 16, is the Labor Commissioner’s determination thai if an employee declined health E *
20 || insurance coverage, for whatever reason, the employer could pay the employee at tho reduced o
21 || minimum wags rate. In other words, an employee need not be “provided” with health insurance’

22 || benefits in order for an employer to take advantage of the lower wage rate.’

23
T 1 November 2006, immediately after the effective date of the amendment approved at the

24 12006 General Blection but before proposing and enacting permanent regulations, the Nevada
25 Labor Commissioner promulgated emergency regulations intended to implement new Art, 15, Sec.

16. See Exhibit 7 here attached, a truc and accurats copy of these emergoncy regulations,
26 || heteinafter the “Bmergency Regulations.”

27 3 The 2006 Emergency Regulations had stated this policy choice by the Labar Commissioner in |
atark terms (see Exhibit 7): S
28 Sec. 6. If an employee declines health coverage under a qualified health

4
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16.  This interpretation, and the regulatary regime that supports it, 18 in conflict with the
text, meaning, and policy underlying Art. 15, Sec. 16, and is thercfore invalid.

17. N.A.C. 608.100 states:

Minimum wage: Applicability; vates; annual adjustments.

1. Except as otherwise provided in subsections 2 and 3, the
minimum wage for an employes in the State of Nevada Is the
same whether the employee is a full-time, permanent, part-time,
probationary or tempotary employee, and:

(a) If an employee Is gffered qualified health insurance, iz $5.15
per hour; or

(b) Ifan emplo‘yee is not offered qualified health insurance, is
$6.15 per hour.

18,  This turned the incentives and benefits mandated by A, 15, Sec. 16 on their heads,
as the preatest fiscal advantage to the employer would be to “offer” but not “provide” employees
the low-promium, comprehensive health insurance benefits mandated under Art. 15, Seo. 16, and
the employee would be left with neither health insurance covetage nor the full, uppec-tier
minimum wage per hour.

19, Not only is this interpretation contrary to Art. 15, Sec. 16, the difference and
development between the 2006 Emergency regulations and the 2007 permanent regulations
demonstrates that the Labor Commissioner was awaro of the undetlying policy decision such a
determination represented and its potential offeots upont Nevada’s minimum wage employees, The

insurance plan offered by the omployer, the employee may be
pald in the lower minifum wage tier, however the employer

o R

declining coverags may not be a term or condition of
employment.

+ The 2006 Emergency Regulations, in contrast, had stated (see Exhiblt 7):
Sec. 2 Nevada has established a two-tiered minimum wage.

A. The first tier, lower tier, is from $5.15 to §6.14 per hour for
employers who provide qualified health insurance benefits,

B. The second tier, upper tiet, is $6.15 per hour for employers who
do not provide qualified health benefits,

5

il A

must document that the employce has declined coverage and e
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current regulatory scheme demonstrates an administrative decision to implement the interpretation
least advantageous to the supposed beneficiaries of the constitutional amendment—miniinum
wage workers,

20, The Labor Commissioner’s interprstation of Art, 15, Sec. 16 that its terms only
raquire employers to “offer” or “meke available” qualified health insurance benefit plans, rather
than provide them, in order to pay workers at the lower minimum wage rate also forms part of
N.A.C. 608.102(1) & (2), 608.106, and 608.1C8.

b) Allowsble Costs of Health Insurance Benefit Premiums

21.  As noted, Art. 15, Sec. 16 requires provision of health insurance benefits “for the: [ {

employee and the employee’s dependents at a total cost to the employee for premiums of not more
than 10 percent of the employee's gross taxable income from the employer,” if the employer clects

to compensate workers at the reduced minimum wage rate.

7% The Labor Commissioner, instead of hewing to the clear and unmistakasble

language of Art, 15, Sec. 16 in this regard, created and substituted a new regulatory concept
employers could qualify to pay a dollar less per hour if premiums amounted to *“10 percent of the
gross taxable incoms of the employeo attributable to the employer under the Internal Revenue
Code.” N.A.C. 608.102(3) (emphasis supplied).

23, The Labor Commissioner further determined that “’grogs taxable income of the
employes attributable to the employer’ means the amount specified on the Form W-2 issued by the

employer to the employee and includes, without limitation, tips, boruses or other compensatlon as

required for purposes of federal Individual income tax.” NAC. 608.104(2) (emphasis supplied).. . ||

24,  For tipped employees like Plaintiff, much of whose income comes from restavrant
patrons rather than their employer, this regulatory determination by the Labor Commissioner both
raised the amount a minimum wage employes could be made to pay for qualifylng health
insurance coverage and rendered employers offering more expensive plans than the constltutionul

S °The 2006 Emergency Regulations, also unlawfully, had based the 10% cap on premium costs
to covered employees upon “the employee's gross income as defined under the Internal Revenue
Code.” See Bxhibit 7, Emerg. Regs., Section 5(B).

6
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P e

JA 0039



D1/20/2015 TUBR 14:35 Pax goi3/onz

sl e 2

1{| amendment contemplated eligible to pay their workers at the reduced minimum wage rate.
25, Nevada law does not pormit o tip credit against minimum wage levels. NR.S.
608.160(1)(b).* The Labor Commissioner, however, through N.A.C. 608.608.104(2), created by

regulation a tip credit for purposes of calculating the allowable premium costs for health insurance | | y

L7 N SO S

benefit plans in making employers eligible to pay employees at the reduced minimum wags level,, T

96.  As a result, current N.A.C. 608.102(3) and 608.104(2) allow employers to pay

employess at the lower minimum wage rate based upon merely having offered health insurance

benefit plans at caleulated premium cost levels higher than is permitted by Art. 15, Sec. 16, This is

D00 W) O

improper and unlawful on its face, and likely has discouraged acceptance of heaith insurance
10 |{ benefit plans due to the inflated allowable premium costs—which in turn has resulted in minimum
11 || wage workers losing a dollar per hour for their work yet not gaining low-cost comprehensive

12 || heaith insurance as contemplated by the constitutional provision.

13 27. The premium cost caloulation method allowed by N.A.C. 608.102(3) and

14 || 608.104(2) are in conflict with end are not authorized by Art, 15, Sec, 16, and are therefore

15 i} invalid. B :

16 ¢) Unauthorized 6-Month Grace Period to Pay Reduced Minkmum Wage . ... 1 ‘ .

17 28.  The Labor Commissionet further reduced the effeotivensss of Art. 15, Sec.. 1ﬁ'a“ %ﬁt [g!
i 8

18 |l banefit to Nevada minimum wage employees by creating an unauthorized 6-month grace perfiﬂc‘f" &

19 || for employers to pay the upper-tier wage rate. 1 o

20 29, N.A.C.608.108 states:
21 Minimum wage: Requirements for payment at higher
rate; modification of terra of waiting period.
22 If an employer does not offer a health insurance plan, or the health

Insurance plan Is not avatlable or is not provided within 6 months of

2 employment, the employee must be paid at least the minimum wage set
24 forth in paragraph (b) of subsection 1 of NAC 608.100 until such time §;

ns the employee becomes eligible for and is offered coverage under s
25 health insurance plan that meots the requirements of NAC 608.102 or
26

¢ Turthermore, Art. 15, Sec. 16 itself includes the following mandate; “Tips or gratuitiss
27 || received by employees shall not be credited as bsing any part of or offset against the wage rates

28 required by this section.” Art, 15, See. 16(A)

e B
TIESA

g
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i
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until such a health insurance plan becomes effective, The term of the
waiting period may be modificd in a bona fide collective bargaining
agreement if the modification is explicitly set forth in such agreement in
¢clear and unambiguous terms,

o

30.  Art. 15, Sec. 16 states “Bach employer shall pay a wage to each employee of not

less than the hourly rates set forth in this section.””

31.  The provision permits only & single, narrow exception with two sub-exceptions, to
its-mandate that all Nevada employees be paid at the required rate: “an employee who I3 under
cighteen (18) years of age, employed by a nonprofit organization for after school or summer |

employment or as a trainee for & period not longer than ninety (90) days."" Ney. Const. art. XV,

W oot =3 O a4 W

e !
32, N.A.C. 608.108, however, creates and allows a period where employees are not

—
<

paid at the rates set forth in the constitutional provision, without authorization or justification for

—
[y

such tegulation, and is therefore invalid.

[y
b

—
>

7 By contrast, the 2006 Bmergency Regulations had stated (see Exhibit 7):

o
=N

Se¢, 7 1f an employer offers qualified health insurance, but for some reason
the employee is not eligible to reccive the coverage provided by the
employer or there is a delay before the coverage can become effective,
the employee must be paid the upper ter wage until such time as the
empioyer becomes eligible and is offered coverage or when the insurance
becomes effective.

— pn ed e
o0 9~ O W

8 Here, as well, the Labor Commissioner's regulations fhave diminished the 2006 constitutional o
amendment, Instead of following the text of the provision and recognizing that the only exveption,
for e non-union employee, was for a worker under sighteen years old who was either employed by | ..
a nonprofit for summet or after-school work or as a trainee for 90 days, the Commissioner created i H l

S T S N e
- D

£y
(Y

three separate exceptions to the application of the minimum wage law: y

N.A.C. 608.100

88

(X2

3. The minimum wage provided in subsection | does not apply to:
(a) A person under 18 years of age;
(b) A person employed by & nonprofit organization for after-school or summet employment; [or]

(¢) A person employed as a trainee for & period not longer than 90 days, as described by the
United States Department of Labor pursuant to section 6(g) of the Fair Labor Standards Act.

[T SR R T S
Do w1 S W B
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Inadequate Enforcement and Compliance Regime of the Nevada Labor Commissioner

ot

33, The regulatory regime of the Nevada Labor Commissioner is inadequate to the task
of ensuring minimum wage workers their rights under law and cnforcing compliance by Nevada
employers of minimum wage standards under Art. 15, Sec. 16. See Exhibit 8 here attached, a true
and correct copy of an April 7, 2014 response of the Office of the Labor Commissioner to &
comprehensive public records request of April 3, 2014,

14.  The Nevada Labor Comunissioner maintains no database or list of employers who

clatm eligibility to pay employees at the reduced minimum wage rate. See Exhibit 8, Response 8. | ,

W oo 3 Nt B W b

38,  The Nevada Labor Commigsioner maintaing no datebase and colleets no data on l i i

health insurance plans or benefit contracts purportedly provided or offered or maintained by | | &

[y
<

Nevada employers for the purposes of claiming oligibility to pay employees at the reduced

- e
S B

i

1
minimum wage rate. See Exhibit 8, Response b. ‘!‘54
36.  The Nevada Labor Commissioner maintains no database or list of employees who ;g

—
W

B NN P T .
g g W o e e A e el

—
E =N

| have been or are currently paid at the roduced minimum wage rate. See Exhibit 8, Responée e , |

ot
&

37.  The Nevada Labor Commissioner, over the more than seven years the

constitutional amendment has been offective, has never issued an opinion regerding whether any '

[
[+

health benefit plan or contract qualifies an employer to pay employees at the reduced minimum

s
o~

wage rate. See Exhibit 8, Response f.
38, The Nevada Labor Commissioner, over the more than seven yecars the

oy
O

constitutional amendmoent has been effective, has never undertaken an enforcement action against L

(3]
<o

an employer for paying an omployee or employees at the reduced minimum wage rate in violation

of Art, 15, Sec. 16 or its associated regulations, N.A.C. 608,100 —~ 608,108, See Exhibit‘S,

B R
bRy X 0

[
w

Response g. il
39, The Nevada Labor Commissioner never enacted regulations requiring ongoing } !

¥

i
14
access to comprehensive health insurance benefit plans a3 a condition for employer eligibility. ;Q ‘ ig

o
L

[ ]
N

pay employees at the reduced minimum wage rate. Therefore, an employee who declined bcneﬁts |

b
{

for any reason in 2008, for example—including because the premium level was unlawfu]ly

[ )
~1

e d
.- -

JA 004z



01/20/2015% TUR 14136 Pax

- N - N T S N R X S

MON N N R
D 8 B R B8RP ES = O 6% T R o3

'constitutional mandates and, thersfore, in excess of his proper authority, Plaintiff himself has

inflated by the improper calculation method established by the Labor Commissioner—is not
provided the regulatory benefit of demanding such coverage now from his or her employer, and

the employer continues to pay wages at the reduced minimum level,

40,  The Nevada Labor Commissioner never onacted regulations requiring recaloulation | 4 -

changes over time due to fluctuations in hours worked.

41,  Even under the flawed regulations that have been in place for more than seven

years, effectively there is no enforcement or regulatory regime functioning in any manner to
ensure that employers who are paving workers at the reduced minimum wage rate are dolng so

lawfully.
The Impact Upon Plaintiff and Othor Nevada Minimum Wage Workers

42,  Upon information and belief, thousands of Nevada employees like Plaintiff are

being and have been paid at the reduced minimum wage rate, yet have no comprehensive health
insurance benefits provided by their employer, no access to such benefits plans, or only havs
access to plans that are not within guidelines mandated by Art. 15, Sec. 16.

43.  For more than seven years, since the approval and effective date of Art. 15, Seov 16

Qo1s/05z2

of the Nevada Constitution, Nevada workers have logged, upon information and belief, humdredgﬁ 3
ii
of thousande—mitlions, certainly—of hours at the reduced minimum wage rate, unlawfully, due to!

regulations promuigated by the Nevada Labor Commissioner that ste in conflict with

worked many hundreds of hours at this wage level under such unlawful regulations.

44,  The Labor Commissloner hag not enforced the labor laws of the State of Nevada in
any systematic fashion that would uphold the text and meaning of the 2006 constitutional
amendment. Upon invalidation of the current regulations identified herein, the Court should |
exercise its extraordinary powers to direct the Labor Commissioner, via wril of mandamus, to |

enforoe proper employer compliance with Art. 13, Sec, 16 by all necessary means,

JA 0043
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TIRST CLAIM FOR RELIEE
Doclaratory Relief; Invalidity of N.A.C, 608.100

45.  Plaintiff repeats and re-alleges each and every paragraph above as though they were
fully set forth at Jength herein.

46. N.A.C. 608.100 does not requits Nevada employers t0 provide qualifying health
benefits in order to compensate workers at the reduced minimum wage rate, in contravention of
Nev. Const, Art. 15, Sec. 16.

47, N.A.C. 608.100 violates constitutional provisions and/or exceeds the authority of

48, It is necessary for the Court to determine the legal rights of Plaintiff and
Defendants regarding promulgation and enforcement of the subject regulations,

49,  Plaintiff has been forced to retain the services of an attorney to prosecute thia
action, and is entitled to his reasonable attorney fees and costs of the action per order of the Court.

ND CLAIM FOR EF
Declaratory Relfef: Invalidity of N.A.C. 608.104

50,  Plaintiff repeats and re-alleges each and evory paragtaph above as though they were
fully set forth at length herein.

51, N.A.C. 608.104 permits calculation of allowable health insurance benefit p_mmium

costs to minimum wage employees at a rate excoeding that permitted by Nev. Const. Art. 15, Seo.

the Labor Commissioner to promulgate and enforce.

53. It is necessary for the Court to determine the legal rights of Plaintiff and
Defendants regarding promulgation and enforcement of the subject regulations,

54.  Plaintiff has been forced to retain the services of an attorney to prosecute this
action, and is entitled to his reasonable attorney fees and costs of the action per order of the Court.

i

11

the Labor Commissioner to.promulgate and enforoe. it b

16. .
s?;j L
52, N.A.C. 608.104 violates constitutional provisions and/or exceeds the authority of;.

JA 0044



'01/20/2015

Lo e - TV s S SR &

10
1
12
13
14
15
16‘
17
18
19
20
21

23
24
25
26
27

THIRD I LICF
Declaratory Relief; Invalidity of N.A.C, 608,108

55.  Plaintiff repeats and re-alleges each and every paragraph above as though thoy were
fully set forth at length herein,

56. N.A.C. 608.108 permits & grace period of up to 6 months for provision of health
Insurance benefits, while permitting payment to employees the reduced minimum wage rate in the
interim, in contravention of Nev. Const. A, 13, Sec. 16.

57.  N.A.C. 608,108 violates constitutional provigions and/or exceeds ths authorily of

the Labor Commissioner to promulgate and enforce. U ¢

58. It i3 necessary for the Court to determino the legal rights of Plaintiff and
Defendants regarding promulgation and enforcement of the subject regulations.

59.  Plaintiff has been forced to retain the services of an aitorney to prosecute this |

action, and is entitled to his reasonable attorney fees and costs of the action per order of the Court. _ |

FOURTH CLAIM FOR RELILE

Injunctive Rellef
60.  Plaintiff repeats and re-alleges each and every paragraph above as though they were

fully set forth at length herein.
61,  The regulations here the subjects of Plaintiff’s First through Third Claims for

Relief, if continued to be enforced by tho Labor Commissioner or the Nevada Department of
Business & Industry, threaten ongoing violation and damage to Plaintiff's rights respecting the
subject of the present action, and would tend to render judgment ineffectual.

62.  The Count, therefore, should immediately and permanently enjoin and prohibu

Defendants from enforcing the subject regulations,

action, and is entitled to his reasonabls attorney fees and costs of the action per order of the Court, ;

/11
1t

28

i2

|

{

f

i,

63.  Plaintiff has been forced to retain the serviceg of an aitorney o prosecutethi.g ’

2

“fi

5
«:;”
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FIFTHCLAIM ¥ LIEF
Bxtraordinary Rellef: Writ of Mandamus
64,  Plaintiff repeats and re-alleges ¢ach and every paragraph above ag though they wers

& fully set forth at length herein.

65.  Defendant the Nevada Labor Commissioner is compelled as a duty resulting from
office, trust, or station to enforce Nevada’s labor laws.

66.  This duty requires that the Labor Commissioner promulgate lawful and appropriate
regulations, and enact compliance safeguards and measures, sufficient to ensure that Nevada’s
minimum wage employess receive the intended benefits of Art. 1S5, Sec. 16 of the Nevada

Constitution, and that employers comply on an ongoing basis with its mandates.

67.  The current regulatory regime implementing Art, 15, Sec. 16 is inadequate and

unlawful, and cannot fulfill the duties of the Labor Commissioner under law.

68.  Mandamus is necessary to compel the Labor Commissioner to comply with the
duties of office and take all necessary regulatory steps to enforce and to ensure proper cornpliance
with Nev. Const. Art, 15, Sec. 16, per appropriate order of the Court, to effectuate the meening
and purpose of the Nevada Constitution, including immediate promulgation of appropriate
emergency regulations and maintenance of & purposeful complience regime. ot

69.  Plaintiff has no plain, speedy, and adequate remedy at law apart from mandamus to
compel performance of Defendants’ {egal duties.

70.  Plaintiff has been forced to retain the services of an attomey to prosecute this

action, and Is entitled to his reasonable attorney fees and costs of the action per order of the Court.

PRAYER FOR RELIEF
WHEREFORE, Plaintiff requests that this Court:
A Declare and adjudge N.A.C. 608,100, 608,104, and 608,108 invalid as
indicated herein;
B. | Issue 2 mandatory injunction against Defendants prohibiting them from enforoing

said regulations henceforth; ih i

13
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1 C.  Issue a writ of mandamus compelling the Labor Commissionet to perform the
2 duties of the office and tuke all necessary regulatory steps to enforce and to ensure
3 proper compliance with Nev. Const. Art. 15, Sec. 16, per appropriate order of the
4 Court, to effectuate the meaning and purpose of the Nevada Constitution, including .
5 immediate promulgation of appropriate emergency reéulations and maintenance of [ Qm | f ’z'
6 a purposeful and offective compliance regime. i o
7 D.  Grant all other relief of any variety deemed necesgary and proper by the Court to :
8 effectuate its judgment and remedy claims of Plaintiff; and i
9 E.  Award Plaintiff his reasoneble attorney fees and costs of suit. i) 4 i ;
R
10 P
11 DATED this Sth day of June, 2014 i :
WOLF, RIFKIN, SHAPIRO,
13 SCHULMAN & RABKIN, LLP
: By;/ /
15 on Springmeyer, Esq.
Nevada State Bar No, 1021
16 Bradley Schrager, Esq.
7 Nevada Stats Bar No, 10217
1 Daniel Bravo, Esq,
18 Nevada State Bar No. 13078
3556 B. Russell Road, Second Floot
19 Lag Vegas, Nevada 89120 5
Attorneys for Plaimtiff {
20 i
21 : I
[
0 %
23 ‘
24
25
26
27
28 ; :
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CERT E QF SERVICE

I hereby certify that on this 5" day of June, 2014, a true and correct copy of was
placed in an envelops, postage prepaid, addressed as stated below, in the basket for AMENDED
COMPLAINT FOR 1) DECLARATORY RELIEF PURSUANT TO N.R.S. 233B.110; 2)
INJUNCTIVE RELIEF PURSUANT TO N.R.S. 33.010; AND 3) WRIT OF MANDAMUS
PURSUANT TO N.R.8. 34.160 outgoing mail before 4:00 p.m. at WOLP, RIFKIN, SHAPIRO,
SCHULMAN & RARKIN, LLP. The firm has established procedures so that all mail placed in
the basket before 4:00 p.m. is taken that same day by an employee and deposited in a U.S. Mail

box.

Scott R, Davis, Esq.

State of Nevads

Office of the Attorney General

355 B, Washington Avenue, Ste. 3900
Lag Vegas, NV 85101

Attornay for Offics of the Labor Commissioner

By 1 Aa N 4
Chiristie Rehfeld, an Brployed

WOLF, RIFKIN, SHAPIRO; S8
RABKIN, LLP
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5 Exhibit 1 Nev. Const. art. XV, § 16 — 3 Pages
3 Exhibit 2 N.A.C. 608,100 =1 Page |
¢ Exhibit 3 N.A.C. 608.102 —1 Page . f |
;|| Exhibit4  N.AC.608.104 - 1 Page izm ’ {H
|| Exbiblc S N.AC.608.106 - 1 Pege e
. Exhibit 6 N.A.C, 608,108 ~ 1 Page
Bxhibit 7 Proposed Emergency Regulations of the Labor Commissiones — 2 Pages
: Exhibit 8 April 7, 2014 response of the Office of the Labor Commissioner —~ 2 Pages
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Nev, Const, Art 15, See. 16, Payment of minimum compensation to
employees.

A. Bach employer shall pay a wage to ach employee of not less than the hourly
rates set forth in this section. The rate shall be five dollars and fifteen cents (85.15)
per hour worked, if the employer provides health benefits as described herein, or
six dollars and fifieen cents (86.15) per hour if the employer does not provide such
benefits. Offering health benefits within the meaning of this section shall consist of
meking health insurance available to the employes for the employee and the
employee’s dependents al a total cost to the employes for premiums of not more
than 10 percent of the employee's gross taxable income from the employer, These
ratea of wages shall be adjusted by the amount of increases in the federal minimum | »

wage over $5.15 per hour, or, if greater, by the cumulative increaso in the cost of

living, The cost of living increase shall be measured by the percentage increase as il
of December 31 in any year over the level as of December 31, 2004 of the
Consumer Price Index (All Urban Consumers, U.8. City Average) as published by
the Bureau of Labor Statistics, U.S. Department of Labor or the successor index ot
federal agency. No CPl adjustment for any one-year period may be greater than
39%. The Governor or the State agency designated by the Governor shall publish a
bulletin by April | of each year announcing the adjusted rates, which shall take
effoct the following July 1. Such bulletin will be mede available to all employers : i
and to any other person who has filed with the Governor or the designated agency , . ,

a request to receive such notice but lack of notice shall not excuse noncomplience

i

with this section. An employer shall provide written notification of the rate
adjustments to each of its employees and make the necessary payroll adjustments ‘ L
by July 1 following tho publication of the buletin. Tips or gratuities reccived by Y

employees shall not be credited as being any part of or offset against the wage rates : t ;

required by this section,
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'B. The provisions of this section may not be waived by agreement between an
individual employes and an employer. All of the provisions of this section, or any
part hereof, may be waived in a bonua fide collective bargnining agreement, but i
only if the waiver is explicitly set forth in such egreement in clear and o i“ ;:.Ef 1 i
unambiguous terms, Unilateral implementation of terms and conditions of : %H, s(%,
employment by either party to a collective bargaining relationship shall not

conatitute, or be permitted, as & waiver of all or any part of the provisions of this

b e e

seotion. An employer shall not discharge, reduce the compen sation of or otherwise
disctiminate against any employee for using any civil remadies to enforce this
section or otherwise asserting his or her rights under this section. An employee
claiming violation of this section may bring an pction against his or her employer
in the coutts of this State to enforce the provisions of thig section and shall be
entiticd to all remedies available under the Jaw or in equity appropriate to remedy
any violation of this section, including but not limited to back pay, damages,
reinstatement or injunctive relief. An employee who prevalls in any action to :
onforce this section shall be awarded his or her reasonable attorney’s fees and o ,

costs, ‘ ” M
C.  Asused in this section, “employee” means any person who is employed by an } 5;, R

employer as defined herein but does not include an employee who ig under

eighteen (18) years of age, employed by a nonprofit organization for after school
or summer employment or ag a trainee for a period not longer then pinety (90)
days. “Bmployer” means any individual, proprietorship, partnership, joint venturs,
corpotation, limited liability company, tust, associéﬁou, or other entity that may

employ individuats or enter into contracts of employment,

D. If any provision of this section is declared illegal, invalid or inoperative, in
whole or in part, by the final decision of any court of competent jurisdiction, the
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remaining provisions and all portions not deolared illegal, invalid ot inoperative
shall remain in full force or effect, and no such determination shall invalidate the

remaining sections or portions of the sections of this section.
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NAC 608100  Minimum wage: Applicability; rates; anunal adjustments.
(Nev, Const. Art, 15, § 16; NRS 607.160, 608.250)

1. Bxcept as otherwise provided in subsections 2 and 3, the minimum wage for p
an employee in the State of Nevads is the same whether the employee is a full- Sk _
time, permanent, part-time, probationary or temporary employes, and: B z k-

| _

(a) If an employee is offered qualified health insurance, is $5.15 per hour; or
(b) If an employee is not offered qualified health insurance, is $6.15 per hour, il
2. The rates set forth in subsection | may change based on the annual f Bl
sdjustients set forth in Section 16 of Article 15 of the Nevada Constitution. [
3. The minimum wage provided in subsection 1 does not apply to:

(a) A personunder 18 years of age;

(b) A person employed by a nonprofit organization for after-school or summer
smployment; -
{c) A person employed as a trainee for a period not longer than 90 days, 88 :
desortbed by the United States Department of Labor pursuant to section 6(g) of the
Fair Labor Standards Act; or

(d) A person employed under a valld collective bargaining agreement in which
wage, tp credit or other provisions set forth in Section 16 of Article 15 of the
Nevada Constitution have been waived in clear and unatnbiguous terms.

4. Asused in this section, “qualified health insurance” means heslth insurance
coverage offered by an employer which meets the requirements of NAC 608.102.

(Added to NAC by Labor Comm’r by R055-07, off. 10-31-2007)

Ny
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NAC 608,102  Minimum wage: Qualification to pay lower rate to
smployee offered health insurance. (Nev. Const. Art. 15, §

16; NRS 607.160, 608.250)

To qualify to pay an employee the minimum wage set forth in paragraph (a) of . ! 1
subsection 1 of NAC 608.100, an employer must meet each of the following B B
requirements:

1. The employer must offer a health insurance plan which:

{a) Covers those categories of health cars expenses that are generally deductible
by an employee on his individual federal income tax return pursuant 1o 26U8.C. §
213 and any federal regulations relating thereto, if such expenses had been bome e
directly by the employee; or o
(b) Provides health benefits pursuant to a Taft-Hartley trust which:
(1) 1s formed pursuant to 29 U.S.C. § 186(c)(5); and

(2) Qualifies as an employee welfare benefit plan: i
(I) Under the guidelines of the Internal Revenue Service; or

(1) Pursuent to the Employee Retirement Income Security Act of 1974, 29 US.C.
§ 1001 et geq.

2. The health insurance plan must be made available to the employee and any ‘
dependents of the employee, The Labor Commissioner will consider such a health ; %
insurance plan to be available to the employee and any dependents of the employee iﬂ
when: T
() An employer contracts for or otherwise maintains the health insurance plan for

the olass of employees of which the employee is a member, subject only to

fulfillment of conditions required to complete the coverage which are applicable to

all similarly situated employees within the same class; and

(b) The waiting period for the health insurance plan is not more than 6 months,

3, The share of the cost of the promium for the health insurance plan paid by the
employee must not exceed 10 percent of the gross taxable income of the employee
attributable to the employer under the Internal Revenue Code, as determined
pursuant to the provisions of NAC 608.104.

"

- SRR e e

L b A RN L S T e e

(Added to NAC by Labor Comm'r by R055-07, eff, 10-3 1-2007)
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NAC 608.104  Minimum wage: Determination of whether cmployee share
of premium of qualified health insurance oxceeds L0 percent
of gross taxable income, (Nev. Const. Art. 15, § 16; NRS
607.160, 608.250)

1. To determine whether the share of the cost of the premium of the qualified
health insurance paid by the employee does not exceed 10 percent of the gross
taxable income of the employee attributable to the employer, an employer may:

(a) For an employee for whom the smployer has issued a Form W-2 for the -
immediately preceding year, divide the gross taxable incoms of the employse paid i
by the employer into the projected share of the premiums to be paid by the i it '
employee for the health insurance plan for the current year; o
(b) For an employee for whom the emplayer has not {ssued a Form W-2, but for &l
whom the employer has payroll information for the four previous quarters, divide i
the combined total of gross taxable income normally caloulated from the payroll i
information from the four previous quarters into the projected share of the i
premiums to be paid by the employee for qualified hesdth insurance for the cutrent ol
year;

(c) For an employee for whom there is less than 1 aggregate year of payroll
information:

(1) Determine the combined total gross taxable income normally calculated from
the total payroll information available for the employee and divide that number by
the number of weeks the total payroll information reprasents;

(2) Multiply the amount determined pursuant to subparagraph (1) by 52; and o %
(3) Divide the amount caloulated pursuant to subparagraph (2) into the projected i
share of the premiums to be paid by the employee for qualified heaith insurance for
the current year; and

(d) For a new employee, promoted employee or an employee who turns 18 years e
of age durlng employment, use the payroll information for the first two normal S ;
payroll periods completed by the employee and calculate the gross taxable income e iy
using the formula set forth in paragraph (¢). B &
5 Asused in this section, “gross taxable income of the employee attributable to
the employer” moans the amount specified on the Form W-2 issued by the 8
employer to the employee and includes, without limitation, tips, bonuses ot other b §';: -
compensation as required for purposes of federal individual income tax. b

@ g e M S Y e

AR )

(Added to NAC by Labor Comm’r by R055-07, eff. 10-31-2007)
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NAC 608.106  Minimum wage: Declinntion by employee of coverage under
henith insurance plan, (Nev. Const. Art. 15, § 16; NRS
607.160, 608.250)

If an enployee declines coverage under a health insurance plan that meets the
requirements of NAC 608.102 and which is offered by the employer, the employer
must maintain documentstion that the employee has declined coverage. Declining
caverage may not bo a term or condition of employment.

(Added to NAC by Labor Comm’r by R055-07, eff, 10-31-2007)
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NAC 608.108  Minimum wage: Requirements for payment at higher rate;
modification of term of waiting period. (Nev, Const. Art. 15,

§ 16; NRS 607,160, 608.250)

If an employer does not ofter a health insurance plan, or the health insurance plan 2l ! |14
s not available or is not provided within 6 months of employment, the employee I
must be paid at least the minimum wage set forth in paragraph (b) of subsection |
of NAC 608,100 until suoh time as the employee becomes eligible for and is
offersd coverage under a health insurance plan that meets the requirements of
NAC 608.102 or until such a health insurance plan becomes effective. The term of
the waiting period may be modified in a bona fide collective bargaining agreement ;
 if the modification is explicitly set forth in such agreement in clear and HWITE
unambiguous terms, .

(Added to NAC by Labor Comm’r by R033-07, eff. 10-31-2007)
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PROPOSED EMERGENCY REGULATIONS OF THE
LABOR COMMISBIONER
NOVYEMBER 29, 2006

EXPLANATION- Matter thet is ynderlined s new; matter in brackets [omitted
material] ls material to be omitted.

AUTHORITY: 881-13, NRS 607.160(1)(b), NRS 608.270, NRS 608.018, NRS
233B.0613.

Ssction 1. Chapter 608 of NAC is hereby pmended bgﬂ:dding thereto the
provislons set forth as sections 2 to 12, inclualve, of regulation. This
regulation shall a:%:ire at the end of 120 days from flling with the Secretary of
State or upen the filing of a temporary or permansnt regulation whichever should

ocaur first,

e
g D )

Goery s ot

Ssc.2. Nevada has established a two-tlered minimum wage.
A The first tler, lower tier, ia from $5.15 to $6.14 per hour for
employers who provide quslified health insurance benefits.
B. The second tler, upper tier, is $6.15 per hour for employera who do _
not provids qualified heslth benafits, i

e s e e

Sec.3. The minimum wage may be adjustéd ennually,

A, These rates will be adjusted annually to include increases in the
faderal minimum wage and a ysarly cost of Hving adjustment as set
forth in Article 15, Sectlon 16 of the Constitution of Nevada.

B. The annual adjustments will be announced in April and become
sffsctive on July 1 of cach year.

C.  Bach minimum wage tier will increase by the same dollar amount as
the federal rate increase.

The minimum wage applies to all smployees in Nevada, S
The minimum wege exemptlons codified at NRS 608.250(2) i
conflict with Article 15, Sectlon 16 of the Constitution of Nevada and i
are no longer applicable. i
0. eople under the age of 18, employed by a nonprofit organization 5
for after school or suminer smployment or as a trainee for a period il B
not longetr than ninety (90) dayg are not considered amployees for 1 ok ;j .

T B

i
i

Sea. 4.

W

the purpose of compliance with ths minimum wage. o
D. There is no distinction betweean whether an employee is full-time, T t
permanent, part-time, or temporary, Ll

Sec. & In order to qualify for the lower minimum wage ter an smployer i
must comply with all of the following; L i
A, Health Insurance coverage must be made available to the employee ggE 1
3 F

s

and the employees dopeadents; and
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B, The employee's share of the cost of the premium cannot axceed 10%
of the employee’s gross income as defined under the Internal
Revenue Code for the tme interval between the premium
gyments; and
C. The health insurance must be a policy, contract, certificate or o
agroement offered or {ssued by a carrier authorized bty the Nevada T ‘
Insurance Conmissioner to provide, deliver, arrange for, pay for or Iﬁr* k3 M
relmburse any of the costs of health care services or, n the oy
alternative, any federally approved self-funded plans established
under the Employes Retitement Income Seourity Aot of 1974
(RRISA), as amended, except that medical discount plans as
defined by NRS 695H.050 and workers compensation insurance do
not qualify as health insurance.

Sec. 6. 1f an employse declines coverages under a qualified health insurance
plan offered by the exaployer, the smployes may be paid in the lower minimum
wage tler, however, ths employer roust decument that the employee has declined
coverage and declining coverage may not be a tarm or condition of employment.

-
C e L
U,

Sac, 7. If an employer offers qualified health insurauce, but for some
reason the employee s not eligible to recolve the coverage provided by the
employer or there is a delay befors the coverage can become effective, the
smployes must be paid the upper ter wage until such time as the anfg‘l%yae
becomes eliglble and 1s offerad coverage or when the insuranes becomes efféctive,

Jec. 8. For the purposes of complying with the overtime provisions of NRS
608.018(1),

A. An employer who qualifis for the lower lier minkipum wage shall pay
all employees with a besc howly rate of $7.726 per hour or less
overtime whanever the employes works more than eight howa in g
wm'kda{. ‘

B, A employer who is required to pay the upper tier minitmuim wage shall
pay all employees with a base rly rate of $9.225 per hour or lass
overtime whenever the employes works more than sight hours in a

warkday.

:

.

i

i
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STATE OF NEVADA Oometon e LasteC
RIAN SANDOVAL ﬁ%&m Ve
HRUCE BREWILOW ¥ax (0T 466-2560
DisICTon OFRCE Of T1NTLASOR COMMISCNIN
THORAN TOWLAR 675 FAIRVEENY BIOVE, SUITE 26

PAX (779) 6874409
Department of Busincss & Industry
OFFICE OF THE LABOR COMMISSIONER
WWW, 1eL.C
Apri 7, 2014

Bradley 8. Sohrager

Wolf, Rikin, Shapiro, Schulman & Rabkin, LLP
35888 E. Russsll Road, 2nd Floor

Las Vegas NV 88120

RE.  Public Records Request - Paymant of Reduced Rate Minimum Wage

Mr. Schrages:

The Office of the Labor Commigsionar is in recalpt of your public records requsst dated April 3, 2014,
Plaasa accept ths letter and any accompanying documentation ag response to your request.

Pursuant 1o NRS 239, you requested documents reflecting our office’s regulation of employers and
employses affected by the portions of Afticle 16, Sestion 18 of the Nevada Constitution and
associated regulationa that permit the payment of a minimum wage at a reduced rate under ceriain
conditions pertaining to the provision of health benalits to workers,

Spacifically, you reguested the following categoties of documente, If they exist:

a) Any databases or (lsts of smployers who purpott to have pald any employees the reducad
hourly minimum wage rste because the employer claims to provids or offer, or to have
provided or offsrad, qualifying hestth benefits as described in NAC 808.102.

After @ review of our records, our office hes found no records responsive to this request,

b) Any databasea or collaction of health plans your office has required amployers that claim lo
provide or offer, or to have provided or offered, quallfying health benefits as described In NAC

608,102, to submit far purposes of verifying compllance constitutional or reguiatory provisions
parmitting payment of employees et the reduced minimum wage rate.

After a raview of our records, our office has found no records responsive {0 this request.

c) Any databases or llsts of employsss who have been or are ourrently paid al the reduced
haurly minimum rate because the employar claims to provkie or offer, or o have provided or
offared, qualifying health beneflts per NAC 608.102.

Aftar a review of our recorda, our offios has fourd no records rasponsive to this request.

|

JA 0068



ov 01/20/2015 TUR 14:146 FAX @042‘{@;}' '

RIEE t:

d) All doouments representing and/or reflacting the systemic mannat, f any, in which your office
enfarces and verifiad compllance by Nevadas employera regarding those employere' aligibifily
lo pay employses al the reduced hourly minimum rate because the employer claimé to
gaﬁovide or offar, or to nave provided or offered, qualifying health banefils as desaribed In NAC

08.102,

Plaasa ses the document(s) accompanying (hlg ietter, i ;

8) All documents reflecting andfor desorlbing aclual changes, or contemplated changes, as a
rasult of the enactmant of the Patlent Protection and Affordable Cate Act, in the enforcemeant
of ihe provisions of Nevada Constitution Article 15, Section 18, and sssociated regulations

- promulgated by your office at NAC 808.102 - 808,108, ragarding the payment of a minimum
wags rate by empioyers offering qualifying health benefits.

Afler g reviaw of our records, our office has found no records responsive lo this requast,

f) Requests for opinions to your office, and subsequent opinions by your office, regarding
whether spacific health benefits quallfy a particular employer to pay employees at the reduced
minimurn wags rate per NAC 808,102,

After a review of our récords, our office has found no records responsive to this raquest.

g) Documents reflecting enforgement actions undertaken by your office since January 1, 2007
sgainat an employer In Navada for violston of alther Nevada Consttution Article 18, 8action S
18, snd aseoolsted regulations promulgated by yowr office at NAC 600,102 - 608,108, 4
regarding the payment of a minimum wage rate by employsre offering qualifying health o
benefils. S

After a raview of aur receords, our affice has found ne regords responsgive to this requeat,

h Caples of ali writtery publis agmmants recelved by your office regarding Adopted Regulation
ROES-07 er Ternparary Regulation T004-07 during 2007.

Ploase sae the documant(s) sacompanying thie iatler.

NRS 2349.052 allows qur office to charge a fee for praviding copies of publle records. Except for
extraprdingry requests, the fee cannot axceed the actug! cost to the gavernment entity In compﬂlng
and praviding the caples. Tha agtual ces! to our office In providing coples of publie records I8 $0.1 ¥
per page, Tha cost of extraardinary requests 13 $0.80 per page. Our office haa chogen to waive the : ”ﬂl o
actual cost In complling thia request. LI

¢ i

Chief Asplstant(o the Labor Qemmigsiensr
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LAW OFFICES
WOLF, RIFKIN, SHAPIRO, SCHULMAN & RABKIN, LLP

Bradioy S, Schrager LV4167-002
bschmger@wrslawyers.com

August 28, 2014

VIA FACSIMILE (775) 687-6409

Office of the Nevada Labor Commissioner
675 Fairview Drive, Suite 226
Carson City, Nevada 89701

Re: Comments of Bradley Schrager and the Law Firm of Wolf Rifkin Shapire
Schulman & Rabkin to the Office of the Nevada Labor Commissioner,
Regarding N.A.C. 608.100 - 608.108

Dcar Commissiones;

Thaok you for the opportunity to address comments to your office as part of a
reconsideration of' the permanent regulations promulgated seven years ago to impleroent Nev.
Conat, art. XV, § 16, Neveda's congtitutional Minimum Wage Amendment,

The Minimum Wage Amendment, passed by the voters as Question 6 in both 2004 anl
2006 was degigned to raise the state’s base minimum wage, remove previous exceptions, provide
expanded civil remedies for employees, and incentivize employers to provide comprebensive,
low-cost health insurance benefits to their workers.

It promised Nevada's lowest-paid workers a pretty good deal: an improved upper-tier
minimum hourly wage, or a slightly reduced hourly wa%e with comprehensive benefits for
themselves and all their dependents, provided by their employer, at a cost of no more than 10%
of their w from that employer. The last eight years, however, havo not witnossed what we
would consider a fulfillment of that promise, and part of that is due to & regulatory scheme that
has not firthered the purpose of the Minimum Wage Amendment.

The current permanent regulations enacted in 2007 by the previous Labor Cotmmissioner Fi C
are hamgmd by gaps, exceptions, and loopholes allowing employers to avoid wage and benefit |
nsibilities 10 their workers. Neither does there appear to be a functioning compliance
regime in place that would alert this office, or the public, to violations of the Minimum Wage
Amendment. We don’t know which employers are paying less than the full minimum wage, or
on what basis they claim the privilego to do so.

The Commissioner’s Office hes the authority and responsibility to correct these
longstanding flaws in the regulutory scheme, and we urge it to do so at the varliest possible
moment.

31596 B. Russell Road. 2nd Floor, Las Vepas, Nevads 89120-2234
Tel 702.34)1.5200 Tax 702.341.3300
© wwwiwrshwyers.com

Los Angeles - Las Vegas - Reno ‘i' i
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N.A.C. 608.100

The central issue with 608,100 is its establishment of the principle that employers need
only “offer” rather than “provide” qualifying health benefits in order to pay below the upper-tier
hourly rate. The Minimum Wage Amendment itself is not very artfully drafted in this regard. O
Also, nothing in 608.100, or any other subsequent regulaiion, makes it clear that an employer ';‘ g
needs to offer s qualifying health plan moro than once, either back in 2006 or at subsequent time !
of hire. Some employees have reported, for example, that they had declined coverage once, in
2010, and have been making $7.25 ever aince without further opportunity to obtain qualifying
health plan benefits. Their employer sees no need to make benefits available every quarter, or
every year, or on an ongomng busis. That should bo a clear aspect of the regulatory
implementation of the Minimum Wage Amendment, but it is not.

A further problem with 608,100 is its creation, at Subsegtions 3(a)-3(c), of multiple
excoptions not included or authorized in the constitution, The confusion may be in the ape fic
grammatical usags in the Minimum Wage Amendment, but it seems clear wien you lay out the
text of the provision that there is but one exception to the definition of “employee” in the
amendment—ane exception with two potential subpart: a worker who is under 18 years old, and
who either works for a nonprofit in after-school or summer employment or who is a trainee for
90 days or lcss. In any case, only workers who are under 18 can fit into either subpart of the
exception,

608.100(3)(2)-(3)(c), inatead, creates three sepurate exceptions: one for all workers under

18 years of age; another for any cmployee of a nonprofit organization for after-schoeol or surmer
work; and another for any worker employed as a trainee 90 days or less, These exceptions are not
supported by the law. Nevada does not have a blanket minimum wage exception for workers

er 18, Nor does it, or logically could it, except all employees of nonprofits engaged in after-
school or summer work—that doesn't even make sense for workers older than l-age. And .
the last regulatory exception—the trainee exception—opens space for employers to pay lower T
wages for a period at tho commencement of employment, even for older workers, Adding to the f
confusion, 608.100(3)(¢) directs employers to Sectlon 6(g) of the Fair Labor Standards Act, a ‘ 5i§
section of federal law which includes a trainee exception to the federal minimum wage but only
for employees under 20 years of age.

et
PENpp oo
S

The regulations need to be written in a manner faithful to the constitution, and that means
a closer readin% and interpretation of the cxceptions to the definition of “employee” to recognize
that those established by 608.104(3)(a)-(3Xc) are unlawful.

- s

Suggestions for revision of N.A.C. 608.100 might include:

NAC 608.100 Minimum wage: Applicability; rates; annual adjustments, (Nev,
Const. Art, 15, § 16; NRS 607.160, 608.250)

1. Bxcept as otherwise provided in subsections 2 and 3, the minimum wage for an employes
in the State of Nevada is the same whether the employee is a full-time, pertnanent, part-time,
probationary or temporary employee, and:

(8) If an employes is {offeced] provided qualified health insurance, is (§3-451 §7.25 per hour;
or

(b) If an employee is not [otfered} provided qualified health insurance, is {6151 $8.25 per
hour,
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2. The rates set forth in subsection | may change based on the annual adjustments set forth
in Section 16 of Article 15 of the Nevada Constitution.
3. The minimum wage provided in subsection ! does not apply to: E
(8) A person under 18 years of agefs} who: ok
(1) Is emplayed by a nonprofit organization for after-school or summer employment; or o
(2) Is emplayed as a traince for a period not longer than 90 days,
Wmmnweﬁmgm%mﬁm“-sehaelﬁmammpmm
WWMM&%%QW&MM
—{d)} (8 A person employed under a valid collective bargaining agreement in which wage, hip ,
credit or other provisions set forth in Section 16 of Article 15 of the Nevada Constitution have o
been waived in clear and unambiguous terms. e b
4, As used in this section, “qualified health insurance” means health insurance coverage H“i
offered by an employer which meets the requirements of NAC 608.102.

Ptpiomres
oy g

The proposed tegulation clarifies that (1) an employer must provide qualified health
insurance in order to pay and employee the lower-level minimum wage; and (ii) eliminates the
unauthorized three separate exceptions and keeps to a faithful interpretation of the Minimum
Wage Amendment's sole exception with its two sub-parts.

2. N.A.C. 608.102

The definition of & qualifying health insurance plan under 608.102 is appropriate, as it
requires truly comprehensive coverage in order to allow an employer the privilege of paying
below the upper-tier hourly rate.

The problems with 608,102 are that it introduces two concepts that cause tremendous
problems in subsequent regulations: the six-month grace or waiting period for health insurance in
Subsection 2(b), and the phrasc “gross taxable income of the employee aitributable to the
employer” for purposes of caleulating lawful limils on allowable premium costs to the employee.

Neither of those concepts are in any way authorized by the text or meaning of the Minimum
Wage Amendment,

Suggestions for revision of N.A.C. 608.102 might include:

NAC 608.102 Minimum wage: Qualification to pay lower rate to employee offered
health Insurance. (Nev. Const. Art. 15, § 16; NRS 607.160, 608,250) To qualify to pay an
employee the minimum wago sct forth in paragraph (2) of subscction 1 of NAC 608,100, an
employer must meet cach of the following requirements:

[. The employer must foffer] provide a health insurance plan which: .
(2) Covers those catcgories of health care expenses that are generally deductible by’ an
employee on his individual federal income tax return pursuant to 26 U.S.C. § 213 and any
federel regulations relating thereto, if such sxpenses had been borne directly by the employee; or
{b) Provides health benefits pursuant to a Taft-Hartley trust which:
(1) Is formed pursuant to 29 U.8.C. § 186(c)(5); and
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(2) Qualifies as an employee welfare benetit plan:
(Iy Under the guidelines of the Internal Revenue Service; or
(ID) Pursuant to the Employee Retirement Income Security Act of 1974, 29 US.C. §
1001 et seq.

2. The health insurance plan must be made available to the employee and any depeadents of
the employee. The Labor Comumissioner will consider such a health insurance plan to be
available to the employee and any dependents of the employee when: i

() An employer contracts for or otherwise maintains the health insurance plan for the class N
of employecs of which the cmployes is a member, subject only to fulfillment of conditions :
required to complete the coverage which are applicable to all similarly situated employses within - ‘1 )

A R
H

the same class.fyonedd

f—b)-The-waiting-period-for-th o-healt-insuteneesplan-iy-not-more-than-6-months:
1. The share of the cost of the premium for the health insurance plan paid by the cmployee

must not exceed 10 percent of the empioyee’s pross taxable income Sfrom fof-the-employes
&ﬁﬂbﬂthl&‘tG} the employcr{}aﬂd the-lnternal-Rovenue-Code-as-determinod-pursuant-to-are

4. If the employee accepis the provided health insurance plan benefits from the employer,
the employee must be paid at the minimum wage set forth In paragraph (b) of subsection 1 of
NAC 608.100 until ke or she becomes eligible for and actually receives the benefits,

The proposed regulation eliminates (i) the six-month grace period for heslth insurance;
and (if) clanges the lawful limits on allowable premium costs to the employee explained in
N.A.C, 608.104.

3. NA.C.608.104

608.104 sets out procedures for caloulating whether premium costs to an employee and
all of his or her dependents exceeds the 10% cap inandated by the state constitution, Most
problematically, it does so in a maaner that allows employers to charge workers far in excess of
what the Minimum Wage Amendment actually allows. _

608.104(1) repeats the torm “gross taxable income ... attributable to the employer,”
which is then defined in 608.104(2), as “the amount specified on the Form W-2 issued by the
employer to the employee and includes, without limitation, tips, bonuses or other compensation
as required for purposes of federal individual income tax.™

This portion of 608.104 is flatly illegal, The text of the Minimum Wage Amendment
itself states that the benefits plan must be “available ... at a total cost to the employee of not
more than 10 percent of the employee's gross taxable income from the emplover.” It cannot be
argued that tigs or gratuities come “from the employer”—they come from patrons and the public,
Nowhere in the Constitution is there support for the creation by the Labor Commissioner of a tip
credit for employers in calculating the allowable premium costs for qualifying plans provided to
employees. Nevada law does not allow a tip credit against its minimum wage, a point expressly
confirmed in the text of the Minimum Wage Amendment itself. The invention of such a credit in
the premium cost context, dropped into the regulations jn the definition of “income ..,
aﬁtributab!e to the employer” does not comport with-—and in truth, totally inverts—the law of
this state.
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Ag an easily-understood example of the impact of this unlawful regulation, let us assume
8 server at a sit-down restaurant in Nevada: In a typical pay period of two weeks, he or she
makes 3500 in hourly wages from the employer in wages, and a further $500 in tips. This
scenario is quite typical. Under the plain text of the Minimum Wage Amendment, the employer
should not be able to pay me less than $8.25 unless it provides comprehensive health insurance
to the employee and all dependents for, at most, $50 per pay period—10% of the $500 eamed
Jrom the employer. Under the regulations now in place, however, the employer can charge the
employee in question 3100 per pay period—10% on the total gross income, including tips. The
regulation, therefore, has allowed the employer in the example to double allowable premium
costs, absolutely contrary to the state constiution,

Furthermore, the methods of calculating whether premiums exceed 10% of income are
themselves deeply flawed. 608.104(1)’s methods appear to have been constructed back in 2007
to meet only the immediate question of how employers, at that moment struggling to implement .,
their new responsibilities, would initiate compliance. As guides for how, seven years later,
employers make the necessary caleulations, 608.104 is now inadequate,

e e

Each manmner of calculation in 608.104 is forward-looking, those for longtime, current,
and for new employees, They project future premiuwm costs into past wages earned, or multiply a
few weeks® worth of paychecks to arrive at an expected income over time, But 608,104
demonstrates no recognition of the basic fact of the employer-employee relationship: The
employer controls the employee’s hours. The notion that one could project, from two pay periods
of work, all of a new hourly employse's future income, and compare that with the “projected
share of premiums” going forward is simply not realistic, and does not protect minimum wage
workers from either outright abuse or simple over-charging. In other words, the projections and
ayroll info used to base un offer of health insurance can end up being wildly off & short time
ater, and cmployees can wind up paying far more than 10% of their wages in premium costs.

Because of the instability of employee pay and hours, no employee being paid less than
$8.25 should, at any time, be paying more than 10% of any pay period's wages for their
qualifying health benefits premiums. If an employer cannot comply with that mandato, pay
period by pay period, the employer must pay the full, upper-tier minimum wage rate.

Suggestions for revision of N.A.C. 608,104 might include:

NAC 608.104 Minimum wage: Determination of whether employee share of ¥
premium of qualified health insurance exceeds 10 percent of gross taxable income, (Nev. . il
Const, Art, 15, § 16; NRS 607.160, 608.250) T m

1, To determine whether the share of the cost of the premium of the qualified health :
insurance paid by the employee does not exceed 10 percent of the emplayee’s gross taxable
income from fefthe-empleyes-aiteibutable-to} the employer, an employer may: ‘

(a) Calculate the 10 percent share of the premium to be pald by the employee for qualified
health insurance for each payroll period completed by the employee. For-an—employee—for
or-the-immediately-precedin

SOOG HIH- Y8
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gross-taxablo-ineeme-nennally-ealoulated-from the-payroli-information-from-the-four-previous
q&%ma%&pww&%h%%m%&%&%&mpby&&%ﬁwﬁoﬂ%

%&Wm&e@m&mmﬁw&%ﬁ%ﬁ%ﬂé
—3)-Bivide-the-amount-caleulated-pursuant-to-subperagraph-(2)-into-the-projeeted-share-uf
tie-premivma-to-bopald-iy-the-smploves-lforguali fled-hoalth-insuranse-for-the-cutrent-yeur;-wnd
—(dy-For-a-new-omployosprorastad-employee-o—an-employee-who-turne—18-vears-of-age
during—employment—use—the—payroll-nfommation—for -the—-first~twe—nolmal—payroll-periods
Wmmplwnmmmmmmm

2, As used in this section, “emplopee’s gross taxable income ofthe-empiovee-atiributable-te
Jrom the employer” cannot include tips or grastuities from customers, Only wages, as deflned
by NRS 608.012, shall be used in computing employee income from the employer for purposes
of this section [iweans—the-amount-spesified-en-the-Fara-W-saued-by- the-employer-io-the
employes-und-includes—without-mitationtps;bonuses-or-other compensation—asrequired-for
purpeses-of-federal-individunl-meoma-tax}.

The proposed regulation follows closely the Minimum Wage Amendment’s language for
calculating the lawf{ul limits on allowable premium costs to the employee. Further, the method
for calculating an employee’s premium for each pay period eliminates any over-calculations by
eliminating the unstable methods of the current regulation.

4. N.A.C, 608.106

608.106 requires documentation that an employee has declined qualifying health
insurance, This provisions has utility, with the caveat that it is not clear that employees who
decline should be allowed to be paid at the reduced minimum wage rate.

More to the point, documentation of this type will be most necessary when it becomes
required by this Office to make qualifying health benefits constantly available to minimum wage
em loyees, or requires quarterly or yearly re-offerings to employees whom have previously

ined, The constitution absolutely does not support the idea that a single declination of
beueﬁts may sentence a minimum wage worker to a reduced wage in perpetuity, and that aspect
of the regulations should be corrected.

Suggestions for revision of N.A.C, 608.106 might include:

NAC 608.106 Minimum wage: Declination by omployee of coverage under health .
insurance plan. (Nev. Const. Art. 15, § 16; NRS 607.160, 608.250) If an employee declines
coverage under a health insurance plan that meets the requirements of NAC 608,102 and which
is foffered] provided by the employer, the employee shall be paid at least the minimum wage

PR
i M
e - a

b ———
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set forth in paragraph (a) of subsection 1 of NAC 608.100 until the employse acceprs and
receives the benefit of the health insurance plan, fhe} The employer must maintain
documentation that the employee has declined coverage for that time periad of enrollment, and
must demonstrate declination at each and every offering of the health insurance plan to the
employes, Declining coverage may not be a term or condition of employment.

The proposed regulution clarifies whether an employer may pay an employee the lower-
level minimum wage if that employee declines the qualified health insurance benefits, and
requircs documentation, for each period of possible enrollmeni, whether an employee has
declined qualifying health insurance.

3. N.A.C. 608.108

608.108 establishes an unauthorized grace or waiting period of six months for employers,
involving a mix of provision, eligibility, and other delays in bencfits for employess. It is
certainly understood that oftentimes there are open enrollment or waiting periods before benefits
become usable by employees. That does not, however, authorize an employer to pay the
employee up to 12% less per hour during the interim. The basic quid pro quo bargain of the
Mipimum Wage Amendment is a lower wage rate in exchange for health insurance benefits. The ,
lower wage rate should not begin until the benefits actually have been received. If there is a C
waiting period durin%l;vhich benefits legitimately cannot be provided, the employee should be Lo
paid at the upper-tier hourly rate during that time.

In fact, the Emergency regulations promulgated in late 2006, just after the passage of the
Amendment, stated exactly that, It was only in the later Tem‘Eorary and Permanent Regulations
that the previous Labor Commissioner decided the six month waiting period should become &
windfall for the employer rather than a time during which the employee should receive the full
fruits of the state constitution's mandates. At any rate, this window of disadvantage for minimum
wage employees ought to be done away with under new regulations.

Compliance and Enforcement

Of course, none of this matters without a useful and effective compliance regime, At ,
present, it is difficult for this Office to confront the range of approaches to the Minimum Wage hd g
Amendroent by employers, and to place potential violators on its radar screen. i i

The first step, therefore, is to build a rader screon: Require employers who intend to pay  + 7}
any worker less than $8.25 per hour 1o declare that fact, at least annually, on a form devised and \ ‘
disseminated by your ce, That, at the very least, would provide a publicly-accessible

database of employers claiming eligibility to ga reduced minimum wages, Thereafter, ensure

that employers who declare thcg' intent to pay below the upper tier minimum wage must provide

employees with specific information rega.ni;ng what constitutes “qualifying health insurance

benefit plans”~—dstailing coverage requirements, premium cost caps, Jawful exceptions, the

appropriate process of offering, accepting, and declining begefits, and the rights and procedures

for remedying alleged violations. One of the problems we have seen {s that employees simply do

not know what is and i3 not lawful, and therefore cannot make reagonable choices regarding their

treatment in the workplace, This Office needs to provide the tools necessary for employees and

employers to sharc a common understanding of the law,
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Again, thank you very much for the opportunity to address and submit comments to your
Office on this important statewide matter, Please feel free to contact us at any time to discuss
these comments and suggestions, and we look forwerd to a process of reconsideration that will
update the current regulations in a manner faithful to and in furtherance of the 2006 Minimum
Wage Amendment to the Nevada Constitution.

Sincerelyyours,

!

WOLF, RIFKIN, SHAPIRQ, SCHULMAN & RABKIN, LLP

BRADLEY 8, SCHRAGER

BSS:It

ce.  Richard MoCracken, Bsq.
Danny Thompson, Nevade, AFL-CIO
Scott R. Davis, Deputy Attorney General

1729135.1
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Don Springmeyer, Esq. ‘ .
Nevada State Bar No. 1021 BEAL I8 PM 28

Nevada State Bar No. 13078

WOLF, RIFKIN, SHAPIRO,

SCHULMAN & RABKIN, LLP

1556 E. Russell Road, 2nd TFloor

Las Vegas, Nevada 89120-2234

Telephone: (702) 341-5200/Fax: (702) 341-5300
Email: dspringmeyer@wrslawyers.com

Email; bschrager@wrslawyers.com

Email: dbravo@wrslawyers.com

Attorneys for Plaintiff

Bradley Schrager, Esq.
Nevada State Bar No. 10217 &LAN GLOVER
Daniel Bravo, Esq.

, BY LERK

THE FIRST JUDICIAL DISTRICT COURT
IN AND FOR CARSON CITY, NEVADA

CODY C. HANCOCK, an individual and CASE NO: 14 OC 00080 1B
resident of Nevada, '
DEPT.NO: II

Plaintiff,

vs. ' STIPULATION AND PROPOSED
ORDER STAYING ACTION

THE STATE OF NEVADA ex rel. THE
OFFICE OF THE NEVADA LABOR
COMMISSIONER; THE OFFICE OF THE
NEVADA LABOR COMMISSIONER; and
THORAN TOWLER, Nevada Labor
Commissioner, in his official capacity,

Defendants.

WHEREAS, Plaintiff in the above-entitled matter filed his Amended Complaint on June 6,

2014; and

WHEREAS Defendants filed their Motion to Dismiss the Amended Complaint on or about

June 24, 2014; and

WHEREAS, Defendant the Nevada Labor Commissioner has set time and date for a public

workshop, scheduled for July 18, 2014, at 9:00 a.m., to solicit comments on the regulations which

comprise the subject matter of the present suit; and
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IN THE SUPREME COURT OF THE STATE OF NEVADA

STATE OF NEVADA, ex rel. OFFICE OF
THE LABOR COMMISSIONER; and
SHANNON CHAMBERS in her official
capacity as Labor Commissioner of Nevada,

Appellants,
VS.
CODY C. HANCOCK,
Respondent.

JOINT APPENDIX

Electronically Filed

Nov 30 2015 03
Tracie K. Linder
Clerk of Supren

Supreme Court No. 68770
District Court Case No.: 14 OC 00080 1B

VOLUME I of I1

ADAM PAUL LAXALT

Attorney General

SCOTT DAVIS

Deputy Attorney General

Nevada Bar No. 10019

555 E. Washington Ave., Suite 3900
Las Vegas, Nevada 89101

702) 486-3894

702) 486-3416 — Facsimile
sdavis(@ag.nv.gov

Attorneys for Appellants

DON SPRINGMEYER, ESQ.
BRADLEY SCHRAGER, ESQ.
DANIEL BRAVO, ESQ.
WOLF, RIFKIN, SHAPIRO,
SCHULMAN

& RABKIN, LLP J

3556 E. Russell Road, 2" Floor
Las Vegas, Nevada 89120

Attorney for Respondent
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Comes now the Appellants, STATE OF NEVADA, EX REL. OFFICE OF
THE LABOR COMMISSIONER; AND SHANNON CHAMBERS IN HER
OFFICIAL CAPACITY AS LABOR COMMISSIONER OF NEVADA, by and
through its undersigned attorneys, ADAM PAUL LAXALT, Attorney General,
and SCOTT DAVIS, Deputy Attorney General, and Respondent CODY C.
HANCOCK, by and through his attorney, BRADLEY SCHRAGER, Esq., and

hereby submit their Joint Appendix as follows:

PLEADING VOL. BATES #

Complaint for 1) Declaratory Relief Pursuant to NRS I JA0000-JA0033
233B.110; 2) Injunctive Relief Pursuant to NRS
33.010; and 3) Writ of Mandamus Pursuant to NRS
34.160, filed April 30, 2014

Amended Complaint for 1) Declaratory Relief I JA0034-JA0079
Pursuant to NRS 233B.110; 2) Injunctive Relief
Pursuant to NRS 33.010; and 3) Writ of Mandamus
Pursuant to NRS 34.160, filed June 6, 2014

Stipulation and Proposed Order Staying Action, filed [ JA0080-0082
July 18, 2014

Order Lifting Temporary Stay, filed March 4, 2015 [ JA0083-JA0084
Joint Status Report, dated March 6, 2015 | JA0085-JA0088
Second Amended Complaint for 1) Declaratory I JA0089-JA0121

Relief Pursuant to NRS 233B.110; and 2) Injunctive
Relief Pursuant to NRS 33.010, filed March 20, 2015

Stipulation and Order Withdrawing Motion to I JAO0122-JA0125
Dismiss and Permitting Leave to File Second
Amended Complaint, filed March 20, 2015

Answer to Second Amended Complaint, filed April | JA0126-JA0135

10, 2015
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Stipulation and Proposed Order to Set Briefing
Schedule, filed May 26, 2015

JA0136-JA0138

Plaintiff’s Motion for Summary Judgment, dated
June 11, 2015

JA0139-JA0244

Motion for Summary Judgment, filed June 12, 2015

Pending Appeal, filed October 12, 2015

I JA0245-JA0337
Plaintiff’s Response to Defendant’s Motion for I JA0338-JA0356
Summary Judgment, dated July 10, 2015
Opposition to Plaintiff’s Motion for Summary I JA0357-JA0381
Judgment, filed July 14, 2015
Errata to Opposition to Plaintiff’s Motion for II JA0382-JA0384
Summary Judgment, filed July 27, 2015
Defendants’ Reply in Support of Motion for II JA0385-JA0406
Summary Judgment, filed July 31, 2015
Decision and Order, Comprising Findings of Fact II JA0407-JA0416
and Conclusions of Law, filed August 14, 2015
Notice of Entry of Order, filed August 18, 2015 II JA0417-JA0430
Notice of Appeal, filed September 4, 2015 II JA0431-JA0444
Order Granting Defendants’ Motion to Stay Order II JA0445-JA0448

DATED this 30" day of November, 2015.

ADAM PAUL LAXALT

Attorney General

By: /s/ Scott Davis

SCOTT DAVIS

Degauty Attorney General
555 E. Washington Avenue, Suite 3900

Las Vegas, NV 89101

2702 486-3894

702) 486-3416 — Facsimile

sdavis(@ag.nv.gov

Attorneys for Appellants




AU HTY WICHUL AL » ULIIRLY

555 E. Washington, Suite 3900

o W 0o N O O bW N -

Las Vegas, NV 89101
N N N N N N N N [ ] — - - - - Y — - - -
(o ¢] ~l D (8] EAN w N - (@] © 0] ~ [9)] [@)] E=N w N -

CERTIFICATE OF SERVICE

I certify that I am an employee of the State of Nevada, Office of the
Attorney General, and that on the 30" day of November, 2015, I served a copy of
the foregoing JOINT APPENDIX, by mailing a true and correct copy to the

following:

DON SPRINGMEYER, ESQ.

BRADLEY SCHRAGER, ESQ.

DANIEL BRAVO, ESQ.

WOLF, RIFKIN, SHAPIRO, SCHULMAN
& RABKIN, LLP

3556 E. Russell Road, 2™ Floor

Las Vegas, Nevada 89120

/s/ Marilyn Millam
An employee of the Office of the Attorney General




