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https://efile.nvsupremecourt.us/notify/723352notification.html?pageAction=DownloadNotification&notifyId=723352[10/9/2015 3:02:33 PM]

Supreme Court of Nevada

NOTICE OF ELECTRONIC FILING

Notice is given of the following activity:

Date and Time of Notice: Oct 09 2015 02:03 p.m.

Case Title: KWAYISI VS. WENDY'S OF LAS VEGAS (NRAP 5)
Docket Number: 68754
Case Category: Original Proceeding

Document Category:

Filed Order Accepting Certified Question, Directing Briefing, and
Directing Submission of Filing Fee. Opening Brief and Appendix due:
30 days. Answering Brief due: 30 days from service of opening
brief. Reply Brief due: 20 days from service of answering brief.
Appellant and Respondent shall each tender to the clerk of this
court, within 11 days from the date of this order, the sum of $125,
representing half of the filing fee.

Submitted by: Issued by Court
Official File Stamp: Oct 09 2015 11:38 a.m.
Filing Status: Accepted and Filed

Docket Text:

Filed Order Accepting Certified Question, Directing Briefing, and
Directing Submission of Filing Fee. Opening Brief and Appendix due:
30 days. Answering Brief due: 30 days from service of opening
brief. Reply Brief due: 20 days from service of answering brief.
Appellant and Respondent shall each tender to the clerk of this
court, within 11 days from the date of this order, the sum of $125,
representing half of the filing fee.

The Clerk's Office has filed this document. It is now available on the Nevada Supreme Court's E-
Filing website. Click here to login to eFlex and view this document.

Electronic service of this document is complete at the time of transmission of this notice. The
time to respond to the document, if required, is computed from the date and time of this notice.
Refer to NEFR 9(f) for further details.

Clerk's Office has electronically mailed notice to:
Kathryn Blakey
Montgomery Paek
Bradley Schrager
Don Springmeyer
Roger Grandgenett
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No notice was electronically mailed to those listed below; counsel filing the
document must serve a copy of the document on the following:

Rick Roskelley

This notice was automatically generated by the electronic filing system. If you have any
questions, contact the Nevada Supreme Court Clerk's Office at 775-684-1600 or 702-486-9300.
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IN THE SUPREME COURT OF THE STATE OF NEVADA 

TRACE K UNDEMAN 
CLERKAIF SUPREME COURT 

BY 
DEPUTY CLERK 

ORDER ACCEPTING CERTIFIED QUESTION, DIRECTING 
BRIEFING, AND DIRECTING SUBMISSION OF FILING FEE 

This matter involves a legal question certified to this court, 

under NRAP 5, by the United States District Court, District of Nevada. 

Specifically, the District Court has certified the following question of law 

to this court: 

Whether an employee must actually enroll in 
health benefits offered by an employer before the 
employer may pay that employee at the lower-tier 
wage under the Minimum Wage Amendment, Nev. 
Const. art. XV, § 16. 

As no clearly controlling Nevada precedent exists with respect to this 

important legal question and its answer may determine part of the federal 

case, we accept the certified question. See NRAP 5(a); Volvo Cars of N. 

Am., Inc. v. Ricci, 122 Nev. 746, 137 P.3d 1161 (2006). 

Accordingly, appellant shall have 30 days from the date of this 

order to file and serve an opening brief and appendix. Respondent shall 

have 30 days from the date the opening brief is served to file and serve an 

answering brief. Appellant shall then have 20 days from the date the 

answering brief is served to file and serve any reply brief. The parties' 

briefs shall comply with NRAP 28, 28.2, 31(c), and 32. See NRAP 5(g)(2). 

ERIN HANKS, 
Appellant, 
VS. 

BRIAD RESTAURANT GROUP, LLC, A 
NEW JERSEY LIMITED LIABILITY 
COMPANY, 
Res • ondent. 

No. 68845 

FILED 
OCT 0 9 2015 

SUPREME COURT 

OF 

NEVADA 

15-307q3 (0) 1947A (se 
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ce--516—Zr  
Parraguirre 

J. 

Saitta Cherry 

121-I?  
Gibbons 

, J. 

Lastly, in any proceeding under NRAP 5, fees "shall be the 

same as in civil appeals. . . and shall be equally divided between the 

parties unless otherwise ordered by the certifying court." NRAP 5(e). The 

District Court's order does not address the payment of this court's fees. 

Accordingly, appellant and respondent shall each tender to the clerk of 

this court, within 11 days from the date of this order, the sum of $125, 

representing half of the filing fee. See NRAP 3(e); NRAP 5(e). 

It is so ORDERED. 

Hardesty 

cc: Wolf, Rifkin, Shapiro, Schulman & Rabkin, LLP/Las Vegas 
Littler Mendelson/Las Vegas 

SUPREME COURT 

OF 

NEVADA 	 2 
(0) 947A AP)),› 

125



126



127



128
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Supreme Court of Nevada

NOTICE OF ELECTRONIC FILING

Notice is given of the following activity:

Date and Time of Notice: Nov 13 2015 03:25 p.m.

Case Title: MDC RESTAURANTS, LLC VS. DIST. CT. (DIAZ) C/W
68754/68770/68845

Docket Number: 68523
Case Category: Original Proceeding

Document Category:

Filed Order. We hereby consolidate these matters. Appellants in
Docket No. 68770 shall have 15 days from the date of this order to
file and serve the opening brief and appendix. Thereafter,
respondent shall have 15 days from service of the opening brief and
appendix to file the answering brief and appellants shall have 10
days from service of the answering brief to file and serve a reply
brief, if any. Respondents in Docket Nos. 68754 and 68845 and
petitioners in Docket No. 68523 shall have 15 days from the date of
this order to file and serve a combined answering brief in Docket
Nos. 68754 and 68845 and reply to answer to writ petition in
Docket No. 68523 of no more than 45 pages or 21,000 words.
Appellants in Docket Nos. 68754 and 68845 shall have 10 days from
service of the combined answering brief and reply to writ petition to
file a combined reply brief, if any, of no more than 30 pages or
14,000 words. The disposition of these consolidated matters will be
expedited to the extent this court's docket will allow. Nos.
68523/68754/68770/68845.

Submitted by: Issued by Court
Official File Stamp: Nov 13 2015 02:02 p.m.
Filing Status: Accepted and Filed

Docket Text:

Filed Order. We hereby consolidate these matters. Appellants in
Docket No. 68770 shall have 15 days from the date of this order to
file and serve the opening brief and appendix. Thereafter,
respondent shall have 15 days from service of the opening brief and
appendix to file the answering brief and appellants shall have 10
days from service of the answering brief to file and serve a reply
brief, if any. Respondents in Docket Nos. 68754 and 68845 and
petitioners in Docket No. 68523 shall have 15 days from the date of
this order to file and serve a combined answering brief in Docket
Nos. 68754 and 68845 and reply to answer to writ petition in
Docket No. 68523 of no more than 45 pages or 21,000 words.
Appellants in Docket Nos. 68754 and 68845 shall have 10 days from
service of the combined answering brief and reply to writ petition to
file a combined reply brief, if any, of no more than 30 pages or
14,000 words. The disposition of these consolidated matters will be
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expedited to the extent this court's docket will allow. Nos.
68523/68754/68770/68845.

The Clerk's Office has filed this document. It is now available on the Nevada Supreme Court's E-
Filing website. Click here to login to eFlex and view this document.

Electronic service of this document is complete at the time of transmission of this notice. The
time to respond to the document, if required, is computed from the date and time of this notice.
Refer to NEFR 9(f) for further details.

Clerk's Office has electronically mailed notice to:
Roger Grandgenett
Don Springmeyer
Kathryn Blakey
Montgomery Paek
Elayna Youchah
Bradley Schrager

No notice was electronically mailed to those listed below; counsel filing the
document must serve a copy of the document on the following:

Rick Roskelley
Daniel Bravo

This notice was automatically generated by the electronic filing system. If you have any
questions, contact the Nevada Supreme Court Clerk's Office at 775-684-1600 or 702-486-9300.
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RICKD. ROSKELLEY, ESQ.,Bar# 3192
ROGERL. GRANDGENETTII, ESQ.,Bar # 6323
MONTGOMERY Y. PAEK, ESQ.,Bar # 10176
KATHRYN B. BLAKEY, ESQ.,Bar # 12701
LITTLER MENDELSON,P.C.
3960HowardHughesParkway
Suite300
Las Vegas,NV 89169-5937
Telephone: 702.862.8800
FaxNo.: 702.862.8811

Attorneysfor Defendants

UNITED STATESDISTRICT COURT

DISTRICT OF NEVADA

LATONYA TYUS, an individual; DAVID
HUNSICKER, an individual; LINDA
DAVIS, an individual; TERRONSHARP,
an individual; COLLINS KWAYISI, an
individual; LEE JONES,anindividual;
RAISSA BURTON, an individual;
JERMEY MCKINNEY, an individual; and
FLORENCEEDJEOU,an individual, all on
behalfof themselvesandall similarly-
situatedindividuals,

WENDY’S OF LAS VEGAS, INC., an
Ohio corporation;CEDAR ENTERPRISES,
[NC., an Ohio Corporation;andDOES 1
through100, Inclusive,

Defendants.
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CaseNo. 2:14-cv-00729-GMN-VCF

DEFENDANTS’ OPPOSITIONTO
MOTION OF PLAINTIFFS FOR
PARTIAL SUMMARY JUDGMENT ON
LIABILITY AS TO PLAINTIFF COLLINS
KWAYISI’S FIRST CLAIM FORRELIEF

vs.

Plaintiffs,

DefendantsWENDY’S OF LAS VEGAS (“WOLV”) and CEDAR ENTERPRISES,INC.,

(“Defendants”), by and through their counsel of record, Littler Mendelson, hereby file their

Oppositionto Motion of Plaintiffs for Partial SummaryJudgmenton Liability as to Plaintiff Collins

Kwayisi’s First Claim for Relief.

I/I
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1 MEMORANDUM OF POINTS& AUTHORITIES

2 I. INTRODUCTION

3 Plaintiff Kwayisi’s Motion seekinga partial summaryjudgmentturns on the definition of a

4 singleword: provide. In order to prevail on his Motion, Plaintiff Kwayisi must convincethis Court

5 that unlesshe actuallypersonallyenrolledin the healthplan admittedlymadeavailableto him by his

6 employer,WOLV, WOLV did not “provide” healthbenefitsas that term is usedin Nev. Const. art

7 XV § 16 (NevadaConstitution’sMinimum Wage Amendmentor “MWA”). SeeKwayisi Motion

2 (ECF No. 48), at 3:8-9. Thereis, however,oneproblemwith this argument. It is flat out wrong.

9 Even a cursory review of his Points and Authorities revealsthat Plaintiff has engagedin

10 extensiveverbal gyrationsand resortedto blatant omissionsto arrive at the tortured definition he

11 proffers to supporthis unwontedposition. Indeed,Plaintiff intentionally ignored numerousterms

12 and synonymsto the contrary in order to arguethat “provide” as usedin the MWA requiresthat he

13 actually enroll in healthbenefits. Citing but one example,the online Meriam-WebsterDictionary

14 cited by Plaintiff prominently containsamong its first definitions of the term “provide” “to make

15 (something)available.” Moreover,Plaintiff doublesdown on his deliberatelyobfuscateddefinition

16 by failing to quote the sentencefollowing languageof the MWA on which he relies: a sentence

17 which unmistakablyclarifies that the termsprovide and offer were intendedby the draftersof the

12 MWA to be synonymous. “Offering healthbenefitswithin the meaningof this sectionshall consist

19 of making health insurance available to the employee for the employee and the employee’s

20 dependents....”Nev. Const.art XV § 16.

21 The putrescenceof Plaintiffs argumentis further highlightedby the fact that he completely

22 fails to discussthe regulations implementing the MWA. The regulations specifically state that

23 qualification to pay the lower tier minimum wage is predicated on making health insurance

24 “available to the employeeand any dependentsof the employee,”not on actual enrollmentby the

25 employee. NAC 602.102(2). Finally, by taking the position he has in this case, Plaintiff is in

26 essenceasking this Court to vitiate duly enactedregulationson which DefendantWOLV, and

27 practically every otheremployerin Nevada,hasreasonablyrelied. The retroactiveeffect of sucha

28
LITTLER MENDELSON P. 2.

NV 69169 6931
‘92 652 9600
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1 ruling would be a classicblunderand clearviolation of WOLV’s and otherNevadaemployers’due

2 process.

3 Accordingly, there is but one clearmeaningof the word provide in the MWA. Indeed,the

4 unambiguouslanguageof the MWA, the implementingregulationsandeventhe variousdictionaries

5 Plaintiff cites confirm that health benefits are provided within the meaning of the Nevada

6 Constitutionwhenan employeroffers or makes“health insuranceavailable”to its employees.

7 II. STANDARD OF REVIEW

8 Pursuantto the federal Rules of Civil Procedure,summaryjudgment is proper “if the

9 pleadings, depositions, answers to interrogatories, and admissions on file, together with the

10 affidavits, if any, show that there is no genuineissue as to any material fact and that the moving

11 party is entitledto judgmentasa matterof law.” fed. R. Civ. P. 56(c).

12 All facts and inferencesdrawnmust be viewed in the light most favorableto the responding

13 party when determiningwhether a genuine issue of material fact exists for summaryjudgment

14 purposes.Brinson v. Linda RoseJoint Venture, 53 f.3d 1044, 1050 (9th Cir. 1995). After drawing

15 inferencesin the light most favorableto the non-movingparty, summaryjudgmentwill be grantedif

16 all reasonableinferencesdefeat the non-moving party’s claims as a matter of law. Securities

17 ExchangeComm‘n v. SeabordCorp., 677 F.2d 1297, 1298 (9th Cir. 1982); Wood v. Saftway, Inc.,

18 121 P.3d 1026, 1028 (2005).

19 A material issueof fact is one that affectsthe outcomeof the litigation and requiresa trial to

20 resolvethe differing versionsof the truth. SeeSeabord,677 f.2d at 1305-1306.The substantivelaw

21 defineswhich facts are material. Andersonv. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). A

22 genuine issue of material fact is more than some “metaphysicaldoubt” as to the material facts.

23 MatsushitaFlee. Indus. Co. v. Zenith Radio Corp., 475 u.S. 574, 587 (1986). Only disputesover

24 outcomedeterminativefactsunderthe applicablesubstantivelaw will precludethe entry of summary

25 judgment. Id. If the factualcontextmakesthe non-movingparty’s claim implausible,thatparty must

26 comeforward with more persuasiveevidencethanwould otherwisebe necessaryto showthat there

27 is a genuineissuefor trial. CelotexCorp. v. Catrett,477 U.S. 317, 323-24(1986).

28 The party moving for summaryjudgmenthasthe initial burdenof showingthe absenceof a
JTTLERMENDELSON,P. 3.
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I genuineissueof materialfact. Metro Indus., Inc. v. SammiCorp., $2 f.3d 839, 847 (9th Cir. 1996).

2 Oncethe movant’sburdenis met by presentingevidencewhich, if uncontroverted,would entitle the

3 movant to a directedverdict at trial, the burden then shifts to the non-movingparty to set forth

4 specific factsdemonstratingthat thereis a genuineissuefor trial. Liberty Lobby, 477 U.S. at 250.

5 III. ADDITIONAL UNDISPUTEDFACTS

6 Defendantsconcurthat the facts 1-5 in Plaintiffs SectionIII Undisputedfacts are correct,

7 with the exceptionthat WOLV contendsthat it did provide qualifying healthinsurancebenefitsfor

8 all its hourly employees, including Plaintiff. In addition, Defendantsproffer the following

9 undisputedfactswhich arematerialto a resolutionof the instantMotion:

10 1. Plaintiff Kwayisi was offered insurance at his time of hire. See Plaintiffs’ first

11 AmendedClassAction Complaint(ECFNo. 3), at ¶ 16, 45; Answer(ECF No. 42), at

12 ¶45

13 2. Plaintiff Kwayisi declined WOLV’s health insurance.See Plaintiffs’ First Amended

14 ClassAction Complaint(ECFNo. 3), at¶ 16, 45; Answer(ECFNo. 42), at ¶ 45.

15 IV. ARGUMENT

16 The MWA setsforth a very clear directive for Nevadaemployerspaying minimum wage: if

17 they providehealthinsuranceto their employees,they may pay the lower-tier minimum wage.Nev.

1$ Const.art XV § 16. Indeed,the partiesagreethat this is inherentin the plain languageof the MWA.

19 SeeKwayisi Motion (ECF No. 48), at 7:5-7. The disagreementtherefore,restssolely on what is

20 meantby the word “provide.” According to Plaintiff, it meansemployeeshave to enroll in their

21 employer-basedinsurance plans. According to Defendantsis means employers have to make

22 insuranceavailableto their employees.

23 Ultimately, Defendants’position must prevail for three key reasons:(1) the MWA directs

24 employers to offer insuranceand it does not require employeesto enroll in insurance;(2) the

25 regulationsimplementingthe MWA specifically state that employersneed only offer qualifying

26 health insurancebenefitsin orderto pay the lower-tierminimum wage;and (3) the retroactiveeffect

27 of a ruling requiring employeesto be enrolled in insuranceprior to being paid the lower-tier

2$ minimumwagewould be a violation of dueprocess.
LITTLER MENDELSON, . 4.
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1 The fact thatPlaintiff chosenot to enroll in the healthinsuranceprovidedto him is irrelevant.

2 Accordingly, Defendantsrespectfullyrequestthat the Court deny Plaintiffs Motion in its entirety

3 andenteran order to the effect that employers who offertheir employeesqualified healthinsurance

4 are compliant withthe MWA.

5 A. The NevadaConstitution Directs Employersto Offer Insuranceto EmployeesIn

6
Orderto PaytheLower-TierMinimum Wage

7 The MWA focuseson what actionsemployersmust take in orderto pay below the uppertier

8 minimum wage. See Nev. Const. art XV § 16. Specifically, it directs employersto offer health

9 insurancebenefitsto their employees. Id. At no point doesit discussor evenmentionany action

10 that mustbe taken by employees. See id. Thus, Plaintiffs assertionthat the MWA statesthat

11 employeesmustenroll in the health insuranceplan providedto themby their employersin order to

12 be paid below the upper tier minimum wage is completely erroneousand contrary to the clear

13 directiveof the MWA. SeeKwayisi Motion (ECFNo. 48), at 3:8-9.

14 Indeed,the MWA directsonly that employersmustoffer insuranceandPlaintiffs argument

15 that employees mustenroll in insurancefails for threereasons:(1) the plain languageof the MWA

16 permitspaymentof the lower-tier minimum wagewhere the employeroffers health benefitsto its

17 employees;(2) Plaintiffs unreasonablyrestricted definition of the word “provide” renders the

18 languageof the MWA nugatory;and (3) Plaintiffs purportedauthority for his positionis inapposite

19 to the instantmatter.

20 1. The Plain Languageof the MWA Permits Paymentof the Lower-Tier Minimum

21
WageWherethe EmployerOffers HealthBenefitsto its Employees

22 Whenthe words of a statutehavea definite andordinary meaning,the court shouldnot look

23 beyond “the plain languageof the statute,unless it is clear that this meaningwas not intended.”

24 HarrisAssociatesv. Clark Cnty. Sch. Dist., 119 Nev. 638, 641-42, 81 P.3d 532, 534 (2003) (citing

25 State v. Quinn, 117 Nev. 709, 713, 30 P.3d 1117, 1120 (2001)); see also Glover v. Concerned

26 Citizensfor Fuji Park, 118 Nev. 488 (2002) (stating that “[ut is well establishedthat when the

27 languageof a statute is unambiguous,a court should give that languageits ordinary meaning”),

2$
LITTLER MENDELSON, p. 5.
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1 overruledin partby Garvin v. Dist. Ct., 118 Nev. 749 (2002).Here, the plain languageof the MWA

2 is clear:

3 Eachemployershall pay a wageto eachemployeeof not lessthan the
hourly ratesset forth in this section.The rate shall be five dollars and

4 fifteen cents($5.15)per hour worked, if the employerprovideshealth
benefitsas describedherein,or six dollarsandfifteen cents($6.15)per

5 hour if the employerdoes notprovidesuchbenefits.

6 Nev. Const. art. XV § 16. Thus, if an employerprovideshealthinsuranceto its employees,it may

7 pay those employeesthe lower-tier minimum wage. The plain and ordinary meaningof the word

8 “provide” is “to make available.” See infra. Therefore, if an employer makes health insurance

9 availableto its employees,it maypay the lower tier minimumwage.

10 In an attemptto contort the very straight-forwarddirective of the MWA, Plaintiff requests

11 that this Court adopt a nonsensicaldefinition of the word “provide.” Specifically, Plaintiff asserts

12 that the word “provide” meansthat theremustbe someform of acceptanceor assertionof control or

13 possessionby the personto whom a serviceor item is beingprovided. Kwayisi Motion (ECF No.

14 48), at 4:3-5. Thus, accordingto Plaintiff, a serviceor item hasnot beenprovidedunlessthe person

15 for whom the service or item is intendedactually usesor takes that service or item. Id. This is

16 completelycontraryto every definition of the word “provide,” including the definitionsused bythe

17 sources Plaintiff cites. Specifically, Plaintiff directs the Court to the online Meriam-Webster

18 Dictionary’s Thesaurusdefinition for the word provide. Kwayisi Motion (ECF No. 48), at 8:5.

19 However,eventhat definition explainsthat thereis no needfor actualacceptanceor use:

20 PROVIDE
to put (something) into the possessionof someone for use or

21 consumption<this luxury hotel providesall the comforts of home to
well-heeledvacationers>

22

23 <http://\.v.meffiam-webster.com!thesaurus/provide>.As the examplesetsforth, providing

24 is the sameas makingavailablefor use.If a “well-heeledvacationer”doesn’tuseor keepthe towels,

25 it doesn’tmeanthe “comforts of home” weren’t provided.Rather, if the towels were availablefor

26 use, they were provided — plain and simple. for example,if personA invites personB over for

27 dinner and then preparesand offers person B dinner, person A has provided person B dinner

2$
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1 regardlessof whether personB eats the food provided. What matters is that dinner was made

2 available.

3 Next, Plaintiff completely omits the actual dictionary definition of the online Merriam-

4 Webster Dictionary. Kwayisi Motion, at 8:2. The online Merriam-WebsterDictionary defines

5 “provide” as follows:

6 Provide:
to make (something)available : to supply (somethingthat is wanted

7 or needed)
to give something wantedor neededto (someoneor something): to

8 supply(someoneor something)with something

9 : to supplyor makeavailable(somethingwantedor needed)<provided
newuniformsfor the band>;also: afford <curtainsprovideprivacy>

10 : to make somethingavailable to <provide the children with free
balloons>

11

12 <http://www.merriam-webster.com!dictionary/provide>(emphasis added). Thus, according to

13 Plaintiffs own sourceand which he outlandishlyignoresin his Motion, the very first definition of

14 the word “provide” is “to makeavailable.” Id. Nowherein this definition is therea requirementthat

15 the personbeingprovidedan itemor servicemustactuallyuseor accept thatitem or servicein order

16 for it to be considered “provided.”

17 This is also true in the definition given by Black’s Law Dictionary: “An act of furnishing or

18 supplyinga personwith a product.” <http://thelawdictionary.org/provide/>(Black’s Law Dictionary

19 Online). Thus, accordingto Black’s, if a personfurnishesor suppliesa product, they have madeit

20 available. There is no requirementthat the suppliedor furnishedproduct is acceptedor used or

21 takeninto possessionby the offeree.

22 Anothersource,andonewhich arguablyoffers the most“ordinary andeverydaymeaning”of

23 the word “provide,” is Google. Indeed, there is no other definition of “provide” that is more

24 “accessible,ordinary, or everyday” in today’s world than that given by a simple internet search.

25 Accordingly, a Googlesearchof “provide definition” givesthe following result:

26 provide
verb

27 1. makeavailablefor use;supply.

28 2. makeadequatepreparationfor (a possibleevent).
L)TTLER MENDELSON, 7
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I If a Nevadavoter or minimum wageworker were curiousaboutthe definition of the word provide,

2 this is more than likely the definition they would locate first. Thus, it would be clear that this

3 definition, like all the others,in no way requiresacceptanceor use bythe personto whom a service

4 or item is beingprovided.

5 To further display this point, yet anothersourcethat defines“provide” is Roget’s II: The

6 New Thesaurus.Roget‘s IL The New Thesaurus.3rd ed. Boston:HoughtonMfflin, 1995. Therein,

7 “provide” is defined as “[tb make (something)readily available.” Id., at 647, 701. Thus every

8 single definition of the word “provide” is the same.It meansto makeavailablefor use.There is no

9 ambiguityandthereis no requirementof actualacceptanceor use.

10 The definition of the word “provide” is “to make available for use.” Accordingly, as

11 explainedabove,the plain languageof the MWA is clear: if an employermakesinsuranceavailable

12 to its employees,it may paythoseemployeesthe lower-tierminimum wage.It is that simple.

13 2. Plaintiffs UnreasonablyRestrictedDefinition of the Word “Provide” Rendersthe

14
Languageof the MWA Nugatory

15 Wheneverpossible, statutesare construed“such that no part of the statute is rendered

16 nugatoryor turnedto mere surplusage”or to “produce absurdor unreasonableresults.” Albios v.

17 Horizon Communities, Inc., 122 Nev. 409, 418, 132 P.3d 1022, 1028 (2006); Harris, 119 Nev. at

18 642, 81 P.3d at 534. Here, Plaintiff has requestedthat this Court adopt a definition of the word

19 “provide” that is so restrictive that whetheran employeroffers insuranceto its employeeswould

20 haveno bearingwhatsoeveron whetherthat employeris permittedto pay the lower-tier minimum

21 wage.This is in completecontrastto the actual languageof the MWA. Indeed,directly after setting

22 forth that employersmust provide insurance,the MWA goeson to explain exactly what providing

23 healthinsurancemeans. Specifically, it states:

24 Offering health benefits within the meaning of this section shall
consistof making health insuranceavailableto the employeefor the

25 employee and the employee’s dependentsat a total cost to the
employeefor premiumsof not morethan 10 percentof the employee’s

26 grosstaxableincomefrom the employer.

27 It is not setting forth a separateand distinct act by the employer. It is clarifying what sort of

28 insuranceshouldbe providedby the employer.Thus, the MWA usesthe terms“provide” and“offer”
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1 synonymously.To assertotherwiseis nonsensical. If “offer” and “provide” meanentirely separate

2 things, as Plaintiff suggests,then the secondsentenceis essentiallymeaninglessand would be

3 renderednugatory. This of courseis not the case.The drafters,awarethat employerscannotforcibly

4 enroll their employeesin insurance,indicatedthat the relevantact for compliancewith the MWA is

5 the employer’soffer of insurance— not an employee’sacceptance.Thus, Plaintiffs contentionthat

6 “[t]he term ‘[o]ffering’ is not concernedwith whetheran employerqualifies for payingthe lower tier

7 wage addressedin the prior sentence,”is blatantly inaccurate.Kwayisi Motion (ECF No. 48), at

8 10:5-7. The word “offering” is clearly usedin conjunctionwith the type of insurancethat must be

9 madeavailablein order for employersto qualify to pay below the upper-tierminimum wage. Thus

10 the useof the word“offering” is relevantand it is directly addressingwhetheran employerqualifies

11 to pay the lower-tierminimumwage.

12 Moreover,looking to the subjectmatterof the MWA — minimum wageand insurance— it is

13 clear making insuranceavailableto minimum wage employeeswas the goal. It was not to allow

14 minimum wage employeesto select their own rate of pay. Such a result would be completely

15 contraryto the conceptsof both minimum wageand insurance.Enrolling in insuranceis a voluntary

16 process. Minimum wage employeesare free to choose,just as anyone else would be, which

17 insurancethey would like to select, if any. Employerscannotrequire their employeesto enroll in

18 insurance.Thus, if the MWA intendedto mandatethat employeesbe enrolledin a companyhealth

19 insurancein order to be paid the lower-tier wage, it would be inherently discriminatory towards

20 employeeswithout othersourcesof insurance.for example,any employeewho is not underthe age

21 of 26 andthereforecannotbe coveredby their parentsinsurance— at no cost to themselves- would

22 invariably earn less than their youngercounterparts.Similarly, an un-marriedemployeewho could

23 not be on a spouse’sinsurancewould alsoearnless. The restilt would he absurd.

24 Accordingly, the MWA discusses“offering insurance” becausethat is its mandate to

25 employerspayingthe lower-tierminimumwage- they mustoffer employeeshealthinsurance.

26 3. Plaintiffs PurportedAuthority For His Positionis Inappositeto The InstantMatter

27 Most likely aware that his argumentrequiresthe Court to ignore the plain languageof the

28 MWA and the obvious directives therein, Plaintiff makestenuousargumentsbasedon inapposite
LITTLER MENDELSON, p 9.
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1 authority that does not actually supporthis position. For example, in an effort to skew the clear

2 definition of the word “provide,” Plaintiff makesa tenuousargumentregardingthe word “furnish.”

3 Kwayisi Motion (ECF No. 48), at 8:22-28. Specifically, he notesthat “furnish” is synonymous

4 with “provide” and then cites to a criminal casewhereina prisonerwas chargedwith furnishing a

5 controlled substanceto himself. Id. Plaintiff notes that the Nevada SupremeCourt stated that

6 furnishing “calls for delivery by onepersonto anotherperson.” Id. However,what Plaintiff leaves

7 out is that the sentencegoes on to say “you can’t deliver to yourself.” Statev. Powe, No. 55909,

$ 2010 WL 3462763,at *1 ev. July 19, 2010). Thus, the NevadaSupremeCourt was in no way

9 indicating that the words “provide” or “furnish” meanthere must be some acceptanceor use or

10 ongoingpossessionby the personfor whom an item or serviceis intended.Rather,the point of the

11 statementwasthat a personcannottransfersomethingto themselves.Seeid.

12 Next, Plaintiff relies upon an Internal RevenueService(“IRS”) interpretationfrom 1976 of

13 TreasuryRegulation § 601.201(o)(3)which stands for the exact opposite of Plaintiffs position.

14 Kwayisi Motion (ECF No. 48), at 8 fn. 4. Specifically, at issuewas whetherapplicantsmust be

15 given copiesof all commentson an applicationor allowedto inspectand copy materialson request.

16 Id. The IRS determinedthat the applicantmust be given copies,“not merely given the opportunity

17 to obtain them” and, therefore,“rather than adoptinga strainedreadingof the word ‘provide,’ the

18 regulationshould be amended.”Id. Thus, the IRS was stating that as written the regulationwas

19 indicatingan “opportunity to obtain” maybe implied by the useof the word “provide.”

20 Plaintiff further relieson a casewhich makesa distinctionbetweenthe useof the terms“state

21 office” and “local governing body” in an effort to show that the MWA intended two entirely

22 different meaningsby using the words “provide” and “offer.” Kwayisi Motion (ECF No. 48), at

23 11:1-9. At issuein that casewas the drafter’s intent in Nev. Const. art. XV § 3 by using different

24 terms in addressinghow term limits apply in stateand local elections.Lorton v. Jones,130 Nev.

25 Adv. Op. 8,322P.3d 1051, 1056 (2014), reh’g denied(Mar. 5,2014).This is in no way analogous

26 to the matterat hand. “Provide” and “offer” are not materiallydifferent terms.As discussedabove,

27 providemeansto makeavailable.By the very natureof the subjectmatterof the MWA, naturallyan

28 offer mustoccur.The two termsgo handin hand.
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1 finally, Plaintiff refersto the “findings andpurposes”of the MWA. Kwayisi Motion (ECF

2 No. 48), at 13:16-28. As evident from Plaintiff’s motion, the “findings and purposes”make no

3 referencewhatsoeverto the allegedrequirementthatan employeemustenroll in insurance. Id.

B. The RegulationsImplementingthe MWA Specifically StateThat EmployersNeed
Only Offer Qualifying Health InsuranceIn Orderto Pay the Lower-TierMinimum

5 Wage

6 In what can only be describedas a blatant attempt to mislead the Court, Plaintiff quite

7 egregiouslyfailed to makeany referencewhatsoeverto the regulationsthat supportthe MWA.’ This

8 is likely becausethe regulationsmake it abundantlyclear that employerswho “offer” insuranceto

9 their employees qualifyto pay the lower-tier minimum wage. Specifically, NAC 608.102 states:

10 “To qualify to pay an employeethe minimum wage set forth in paragraph(a) of subsection1 of

11 NAC 608.100. . . [t]he employermust pffç a health insurance plan.”NAC 608.102(1) (emphasis

12 added). The regulationgoeson to statethat, “[t]he healthinsurance planmustbe madeavailableto

13 the employeeand any dependentsof the employee.” NAC 608.102(2)(emphasisadded). It says

14 absolutelynothingabout requiringan employeeto enroll in insurance. Rather,the directive is clear:

15 employersmustoffer insurancein orderto pay the lower-tierminimumwage.

16 NAC 608.102also makesclear that the Labor Commissionerunderstoodthat the definition

17 of the word “provide” is “to make available.” Moreover,the Labor Commissioner interpretedthe

18 MWA as a whole to require employersto offer insuranceto their employees— not to require

19 employeesto enroll in insurance.The Courtmustgive deferenceto this interpretationas long as it is

20 “based on a permissible construction of the statute.” Chevron v. Natural ResourcesDefense

21 Council, 467 U.S. 837, 842-843,104 S.Ct. 277$, $1 L.Ed.2d694 (1984).In otherwords, the agency

22 interpretationis upheld unless it is arbitrary or capricious. Deukmejianv. United StatesPostal

23 Service,734 f,2d 460 (9th Cir.1984);Lane v. US. PostalServ,, 964 f. Supp. 1435, 1437 (D. Nev.

24 1996). Here, as discussedabove, interpretingthe word “provide” to mean“to make available” is

25 consistentwith every definition of the word. Therefore, thereis no argumentthat the Labor

26

__________________________

Instead,Plaintiff cites to a seriesof articles andpressreleaseswhich were likely copiedand pastedfrom one another
27 andare of no controlling precedentwhatsoever.Kwayisi Motion (ECF No. 48), at 15-16. Indeed, manyof the citations

werepublishedbeforetherewas any clarification by the Labor Commissionervia the regulationsand lack any indication
28 of actualresearchinto the MWA whatsoever.SeeId.
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1 Commissioner’sinterpretationof the MWA is or wasarbitraryor capricious.

2 Next, NAC 608.102is also due deferencebecauseit explainswhat sort of coveragemustbe

3 includedin the offeredhealthinsuranceplan. Therefore,if the Courtwere to ignoreNAC 608.102or

4 determineit is somehowinapplicableor void, therewould be no guidancewhatsoeveron what sort

5 of coveragemust be included in the offered insurance.The result would be truly absurd.NAC

6 608.102has beenin place since2007 and its directiveshavebeenessentialin the interpretationof

7 theMWA.

$ Another regulationthat sets forth the requirementsof the MWA is NAC 608.106 which

9 further elaboratesthat the MWA is designedto incentivize offering insurance.Specifically, it sets

10 forth that employeesare free to declinethe offeredinsurance:

11 If an employeedeclinescoverageunder a health insuranceplan that
meetsthe requirementsof NAC 608.102and which is offered by the

12 employer the employer must maintain documentation that the

13
employeehasdeclinedcoverage.

14 NAC 608.102(emphasisadded). It doesnot statethatthe employeewill be paid the upper-tierwage

15 if they declineinsurance.Instead,it contemplatesan offer of insurance,which employeesare free to

16 decline.

17 finally, NAC 608.10$is yet anotherregulationthat explainsthat it is the offer of insurance

18 that is relevant. NAC 608.108clearly setsforth that the requirementsfor paymentof the upper-tier

19 minimum wageare as follows:

20 If an employerdoes not a health insuranceplan, or the health
insuranceplan is not availableor is not providedwithin 6 monthsof

21 employment,the employeemust be paid at least the minimum wage

22
set forth in paragraph(b) of subsection1 of NAC 608.100...

23 NAC 608.10$(emphasisadded).Accordingly, sinceat least2007, the expressmandateto employers

24 is that offering healthinsuranceto their minimum wage employeesqualifies them to pay below the

25 upper-tierminimumwage.

26 The regulations,like the MWA, are clear: employersmust offer health insuranceto pay

27 below the upper-tierminimum wage.Actual coveragewhich would occur in the eventan employee

28 selectsthe insurancehasno bearingon the rateof pay.
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1 C. The Retroactive Effect of A Ruling Requiring Employees to be Enrolled in
InsurancePrior to Being Paid the Lower-Tier Minimum Wage Would be a

2 Violation of Due Process

3 Plaintiffs Motion urgesthe Court to ignore the abovediscussedregulations.As a result, if

4 the Court were to take this approach,it would haveto addressthe nine-yearsin which employersin

5 Nevadahaverelied on thoseregulations.The SupremeCourt hasheld that “a court is to apply the

6 law in effect at the time it rendersits decision” in the absenceof manifestinjustice or evidenceof

7 legislative intent to the contrary.Bradley v. SchoolBoard, 416 U.S. 696, 711, 94 S.Ct. 2006, 2016,

8 40 LEd.2d 476 (1974). Thus, in the event the Court agrees with Plaintiffs argument, the

9 constitutionalconcernswould be substantial.Specifically, when interpretinga statute,courts have

10 long applied the “ ‘cardinal principle’ “ that a fair constructionwhich permits the court to avoid

11 constitutionalquestionswill be adopted.UnitedStatesv. SecurityIndustrialBank, 459 U.S. 70, 78,

12 103 S.Ct. 407, 412, 74 L.Ed.2d235 (1982) (quotingLorillard v. Fons,434 U.S. 575, 577, 98 S.Ct.

13 $66, 868, 55 L.Ed.2d 40 (1978)); Lowe v. S.E.C., 472 U.S. 181, , 105 S.Ct. 2557, 2562, $5

14 L.Ed.2d (1985). Where a statutemay be construedto haveeither retrospectiveor prospective

15 effect, a courtwill chooseto apply the statuteprospectivelyif constitutionalproblemscantherebybe

16 avoided.In re Ashe, 712 f.2d 864, 865—66 (3d Cir.19$3), cert. denied,465 U.S. 1024, 104 S.Ct.

17 1279, 79 L.Ed.2d683 (1984);Roth v. Pritikin, 710 f.2d 934, 939—40(2d Cir.), cert. denied,464 U.S.

1$ 961, 104 S.Ct. 394, 7$ L.Ed.2d 377 (1983). Resolutionof the constitutional issue need not be

19 certain;thereneedonly be a “substantialdoubt,” SecurityIndustrialBank, 459 U.S. at 78, 103 S.Ct.

20 at 412, or an indication that the constitutionalquestionis “non-frivolous.” Ashe, 712 f.2d at $65.

21 AccordRoth, 710 F.2d at 939 (“[e]ven the spectreof a constitutionalissue” is sufficient to construe

22 the statuteto providefor only prospectiverelief).

23 Here, retroactive application of Plaintiffs “must be enrolled” argument could raise

24 constitutionalquestionsconcerningboth the Ex PostFactoClause,U.S. Const.,art. I, § 9, ci. 3, and

25 the Due ProcessClauseof the fifth Amendment.Therefore,the Court shouldselectthe construction

26 that rendersconstitutionalanalysisunnecessary.However,in the eventthe Court doesnot andagrees

27 with Plaintiff, Plaintiffs Motion must still be denied because the voiding of the Labor

2$
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1 Commissioner’sregulationswould haveto be appliedprospectively— not retroactively.

2 V. CONCLUSION

3 for the forgoing reasons,Defendantsrespectfully request that the Court deny Plaintiff

4 Kwayisi’s Motion in its entiretyandenteran orderfinding that employerswho offer their employees

5 qualified health insuranceare permittedunder the MWA to pay thoseemployeesbelow the upper

6 tier minimumwage.

7 Dated: May 18,2015

8
Respectfullysubmitted,

10

_________

11 RIC D. ROSKELLEY, ESQ.
ROGERL. GRANDGENETTII, ESQ.

12 MONTGOMERY Y. PAEK, ESQ.
KATHRYN B. BLAKEY, ESQ.

13 LITTLER MENDELSON,P.C.

14 ATTORNEYS FORDEFENDANTS

15

16

17

18

19

20

21

22

23

24

25

26

27

28
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1 PROOFOF SERVICE

2 I am a residentof the Stateof Nevada,over the ageof eighteenyears,andnot a party to the

3 within action. My businessaddressis 3960 Howard Hughes Parkway, Suite 300, Las Vegas,

4 Nevada,$9169. On May 1$, 2015, I servedthe within document:

5 DEFENDANTS’ REPLY IN SUPPORTOF MOTION FORPARTIAL JUDGMENTON
THE PLEADINGS PURSUANTTO FRCP12(c) WITH RESPECTTO PUNITIVE

6 DAMAGES

By CM/ECF Filing — Pursuantto FRCP 5(b)(3) and LR 5-4, the above-referenced

$ documentwas electronicallyfiled and serveduponthe partieslisted belowthroughthe
Court’s CaseManagementandElectronicCaseFiling (CMIECF) system:

9
Don Springmeyer,Esq.

10 Bradley Schrager,Esq.
Daniel Bravo, Esq.

11 Wolf, Rifldn, Shapiro,Schulman& Rabkin,LLP
3556E. RussellRoad,2nd Floor

12 Las Vegas,NV 89120-2234

13
I declareunderpenaltyof perjury that the foregoing is true and correct. Executedon May

14
18, 2015,at Las Vegas,Nevada.

DebraPerkins
17

firmwide:133345360.1029931.1008
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UNITED STATES DISTRICT COURT 

DISTRICT OF NEVADA 

ERIN HANKS, et al., all on behalf of 
themselves and all similarly-situated 
individuals, 
 
 Plaintiffs, 
 
 vs. 
 
BRIAD RESTAURANT GROUP, LLC.; 
and DOES 1 through 100, Inclusive, 
 
  Defendant. 

 
 
 
 
 
 
 
 
 
 

 
Case No: 2:14-cv-00786-GMN-PAL 
 
 
 
DECLARATION OF BRADLEY S. 
SCHRAGER, ESQ. 

 

I, Bradley Schrager, Esq., under penalty of perjury, hereby declare as follows: 

 I am an attorney with the law firm Wolf, Rifkin, Shapiro, Schulman & Rabkin, LLP, duly 

admitted to practice law in the state of Nevada, and counsel for Plaintiffs in the above-captioned 

action. I make this Declaration in support of Plaintiffs’ Motion for Partial Summary Judgment on 

Liability as to Plaintiff Jeffrey Andersen’s First Claim for Relief. I have personal knowledge of 

the facts set forth in this declaration, and if called upon to testify, I could and would testify 

competently thereto. 

1. Attached, as Exhibit B, is a true and accurate copy of the Declaration of Plaintiff 

Jeffrey Andersen. 

2. Attached, as Exhibit C , is a true and accurate copy of Nevada Statewide Ballot 
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 -2- 

Questions, 2004, 2006, Nevada Secretary of State, Question No. 6. 

3. Attached, as Exhibit D , is a true and accurate copy of Judge James Wilson’s August 

12, 2015 Decision and Order in Hancock v. State ex rel Labor Commissioner, First Judicial District 

Case No. 14 OC 00080 1B. 

4. Attached, as Exhibit E , is a true and accurate copy of Notice of Entry of July 15, 

2015 Order of Judge Timothy Williams in Diaz et al v. MDC Restaurants, LLC et al, Eighth 

Judicial District Court Case No. A701633. 

5. The present motion for partial summary judgment regarding limitation of the action 

concerns a pure matter of law: the applicable temporal limitation on Plaintiffs’ and the proposed 

Class’s claims, if any. No facts or evidence exist that preclude the Court from rendering a 

determination of the appropriate period of limitation, nor are any such facts disputed or disputable. 

6. The undisputed facts, such as they are, are as follows:: 

 a. The people of Nevada approved, at the general election of 2006, 
Question 6, now codified at Nev. Const. art. XV, § 16. The text of that provision 
speaks for itself. 
 
 b. Plaintiffs—employees or former employees of Defendant—have filed 
suit per Nev. Const. art. XV, § 16, praying for back pay and damages according 
to its terms. 
 
 c. Plaintiffs' suit is styled as a class action, and they seek to represent a 
class comprised of similarly-situated employees and former employees of 
Defendant. 
 
 d. All authorities, be they constitutional or statutory provisions, necessary 
for this Court to resolve the present motion for partial summary judgment on the 
issue of the appropriate period of limitation, if any, speak for themselves as 
provisions of law available for interpretation and application.  
 
 e. No further facts need be developed or discovered in order for this Court to resolve 
the present motion. 
 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 
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 -3- 

 Under penalties of perjury under the laws of the United States of America and the State of 

Nevada, I declare that the foregoing is true and correct to my own knowledge, except as to those 

matters stated on information and belief, and that as to such matters I believe to be true. 

FURTHER YOUR DECLARANT SAYETH NAUGHT 

 DATED this 8th day of September, 2015. 

 By: /s/ Bradley Schrager 
 BRADLEY SCHRAGER, ESQ. 
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UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA

LATONYA TYUS; DAVID HUNSICKER;
LINDA DAVIS; TERRON SHARP;
COLLINS KWAYISI; LEE JONES;
RAISSA BURTON; JERMEY
MCKINNEY; and FLORENCE EDJEOU,
all on behalf of themselves and all similarly-
situated individuals,

Plaintiffs,

vs.

WENDY’S OF LAS VEGAS, INC., an
Ohio corporation; CEDAR ENTERPRISES,
INC., an Ohio Corporation; and DOES 1
through 100, Inclusive,

Defendants.

Case No: 2:14-cv-00729-GMN-VCF

MOTION OF PLAINTIFFS FOR PARTIAL
SUMMARY JUDGMENT ON LIABILITY
AS TO PLAINTIFF COLLINS KWAYISI’S
FIRST CLAIM FOR RELIEF

Plaintiff Collins Kwayisi, by and through his attorneys of record, hereby files a Motion for

Partial Summary Judgment as to Liability on his first claim for relief. This Motion is based on the

Memorandum of Points and Authorities below, all papers and exhibits on file herein,1 and any oral

argument at hearing in this matter.

1 SeeDeclaration of Bradley S. Schrager, Esq. (“Schrager Decl.”), filed concurrently herewith.
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MEMORANDUM OF POINTS AND AUTHORITIES

I. INTRODUCTION

Plaintiff Collins Kwayisi (“Mr. Kwayisi”) has worked for Defendants Wendy’s of Las Vegas,

Inc. and Cedar Enterprises, Inc. (“Defendants”) since May 2010. He was paid at an hourly rate of $7.55

between May 2010 and May 2011; $7.60 between May 2011 and May 2012; $7.65 between May 2012

and May 2013; and $7.75 from May 2013 to the present. He has never been provided qualifying health

insurance by Defendants—never had or was enrolled by Defendants in any such health insurance

plan—at any time during his employment. Defendants were not eligible to pay him at a wage rate of

less than $8.25 per hour at any time. Defendants were required by law to compensate Mr. Kwayisi at a

rate of no less than $8.25 per hour during the entirety of his employment, and are thus liable to him for

the wages unlawfully withheld from him, and all damages prayed for and flowing from Defendants’

unlawful conduct.

Article XV, section 16(A) of the Nevada Constitution (the “Minimum Wage Amendment” or

the “Amendment”) is plain:

Each employer shall pay a wage to each employee of not less than the hourly rates set
forth in this section. The rate shall be five dollars and fifteen cents ($5.15) per hour
worked, if the employerprovideshealth benefits as described herein, or six dollars and
fifteen cents ($6.15) per hour if the employerdoes not providesuch benefits.2

Nev. Const. art. XV, sec. 16(A) (emphasis supplied). Employers must provide qualifying health

insurance benefits to their employees, or they must pay employees not less than the upper-tier

minimum wage rate for every hour worked. The Amendment also requires that if such health insurance

benefits are provided, the premium costs to the employee cannot exceed ten percent of the employee’s

gross taxable income from the employer.Id.

The Amendment, enacted in 2006 by overwhelming popular vote of the people, offered both

2 The Minimum Wage Amendment is subject to an indexing mechanism, such that by July 1, 2010,
the upper-tier rate for employees who are not provided qualifying health insurance benefits was raised
to $8.25 per hour.SeeState of Nevada, Minimum Wage, 2010 Annual Bulletin, April 1, 2010,
http://www.laborcommissioner.com/min_wage_overtime/4-1-10(accessed Apr. 17, 2015). The upper-
tier rate has remained at $8.25 per hour since that time.
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3

employers and employees straightforward economic choices: Employers had to choose between either

paying employees at the upper-tier wage rate, or providing qualifying health insurance benefits at a

capped cost that might entail subsidizing employee premiums if the costs of the benefits exceeded ten

percent of the employee’s wages. Employees, on the other hand, were given the choice between

accepting such health insurance benefits and being paid at the lower-tier rate, or eschewing such

benefits and being paid at the upper-tier rate. This was, and is, the bargain of the Minimum Wage

Amendment.

Here, Mr. Kwayisi was not allowed the benefit of his constitutionally-protected choice; he was

never enrolled in or provided qualifying health insurance benefits, but was paid below the legal rate by

Defendants. Instead, Defendants devised a game they thought they could not lose—merely purporting

to offer substandard, junk health insurance benefits, and paying him below $8.25 per hour whether or

not he received any health benefits at all. In other words, Defendants got the benefit of the

constitutional bargain, while Mr. Kwayisi—like so many of his work colleagues—got an

unconstitutionally-insufficient hourly wage.3 This is in direct contradiction to the plain language,

3 Wendy’s representatives testified in their depositions that only about 10 out of their roughly 580
hourly crew member employees currently being paid less than $8.25, orless than two percentof
those, are actually enrolled in their “offered” health benefits plan:

Q. You said there’s roughly 500 crew member employees …

A. I mean, if you take 29 or 30 storestimes 20 employees, what’s that?

Q. That’s about 580.

A. Okay.

Transcr. Depo. Kelly Pratt, Defendant Cedar Enterprises Inc.’s HR Manager, at 87:4-19
(Feb. 10, 2015). A true and correct copy of the pertinent portions of Ms. Pratt’s deposition transcript is
included asExhibit A to Schrager Decl.

See alsoTranscr. Depo. Nancy Holliday, Defendant Cedar Enterprises Inc.’s Payroll Supervisor, at
24:13-27:22 (Feb. 12, 2015). A true and correct copy of the pertinent portions of Ms. Holliday’s
deposition transcript is included asExhibit B to Schrager Decl.See, e.g., id.at 26:24- 27:2;id. at
27:11-22:

Q. So 10 had to have premiums deducted?

A. Correct.

Q. And is that 10 number, is that fairly standard by period? Is that about what you

(footnote continued on next page)
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intent, and public policy underlying the Minimum Wage Amendment.

II. STANDARD FOR PARTIAL SUMMARY JUDGMENT

In considering a motion for summary judgment, the court performs “the threshold inquiry of

determining whether there is the need for a trial—whether, in other words, there are any genuine

factual issues that properly can be resolved only by a finder of fact because they may reasonably be

resolved in favor of either party.”Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 250, 106 S. Ct. 2505,

2511 (1986);United States v. Arango, 670 F.3d 988, 992 (9th Cir. 2012). F.R.C.P. 56(a) specifically

permits the Court to entertain issues on partial summary judgment on part of a claim or defense, and

partial summary judgment can be useful for courts in focusing the issues to be litigated, thus

conserving judicial resources.SeeF.R.C.P 56(a);Miller v. Wackenhut Servs., Inc., 808 F. Supp. 697

(W.D. Mo. 1992). Because partial summary judgment allows a court “to isolate and dispose of

factually unsupported claims or defenses,” the court construes the evidence before it “in the light most

favorable to the opposing party.”Celotex Corp. v. Catrett, 477 U.S. 317, 323-24, 106 S. Ct. 2548, 2553

(1986);Adickes v. S. H. Kress & Co., 398 U.S. 144, 157, 90 S. Ct. 1598, 1608 (1970).

The allegations or denials of a pleading, however, will not defeat a well-founded motion.See

Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586-87, 106 S. Ct. 1348, 1356

(1986). That is, the opposing party cannot “rest uponthe mere allegations or denials of the adverse

party’s pleading but must instead produce evidence that set[s] forth specific facts showing that there is

always have to look at?

A. Yeah, that’s about right. It could vary, but not by too much. It will go up and down
depending on turnover.

See alsoTranscr. Depo. Deborah Harmon, Defendant Cedar Enterprises Inc.’s Director of HR,
58:15-62:5 (Feb. 13, 2015). A true and correct copy of the pertinent portions of Ms. Harmon’s
deposition transcript is included asExhibit C to Schrager Decl.See, e.g., id.at 58:15-19;id. at 61:10-
12:

Q. Out of the 600-or-so crew members working for Wendy’s of Las Vegas, do you
know how many of them have accepted and enrolled currently in the SRC plan?

A. No.

Q. I’ll represent yesterday [Ms. Holliday] said it was 10.

A. Okay. Then I’ll accept that.
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a genuine issue for trial.”Estate of Tucker ex rel. Tucker v. Interscope Records, Inc., 515 F.3d 1019,

1030 (9th Cir. 2008) (internal quotations omitted). The nonmoving party “must, by affidavit or

otherwise, set forth specific facts demonstrating the existence of a genuine issue for trial or have

summary judgment entered against him.”Id. See also Anderson, 477 U.S. at 250, 106 S. Ct. at 2511;

Arango, 670 F.3d at 992.

In a putative class action, courts have discretion to entertain motions regarding all or some

liability issues, and in exercising this discretion, courts often consider the merits of the claims and any

doubts as to those merits, the efficiency ruling upon such a motion may offer, and the potential for

prejudice to the parties or the putative class. “Under the proper circumstances—where it is more

practicable to do so and where the parties will not suffer significant prejudice—the district court has

discretion to rule on a motion for summary judgment before it decides the certification issue.”Wright

v. Schock, 742 F.2d 541, 543-44 (9th Cir. 1984).

III. UNDISPUTED FACTS

The undisputed facts are as follows:

1. The people of Nevada approved, at the general election of 2006, Question 6,
now codified at article XV, section 16 of the Nevada Constitution. The text of
that provision speaks for itself.

2. Mr. Kwayisi has filed suit per article XV, section 16 of the Nevada
Constitution, praying for back pay and damages according to its terms.SeePls.’
Amend. Compl [ECF Doc. 3].

3. Mr. Kwayisi has worked as an employee of Defendants at a Wendy’s
Restaurant location in Clark County, Nevada since May 2010.SeeECF Doc. 3
at ¶¶ 16, 45; Defs.’ Ans. [ECF Doc. 42] at ¶ 45; Declaration of Collins Kwayisi
at ¶¶ 3, 4, here attached asExhibit 1 to this Motion.

4. Defendants paid Mr. Kwayisi at a rate of $7.55, $7.60, $7.65, and $7.75 per
hour.SeeECF Doc. 3 at ¶ 45; ECF Doc. 42 at ¶ 45;Ex. 1 at ¶¶ 5, 6.

5. Mr. Kwayisi never, at any time during his employment, had, enrolled in or was
provided with qualifying health insurance benefits from Defendants.SeeEx. 1
at ¶¶ 7, 8.

IV. ARGUMENT

Section A of the Minimum Wage Amendment clearly and unambiguously authorizes an

employer to pay the lower-tier minimumwage (originally $5.15 per hour worked)only to those

employees to whom it “provides health insurance benefits.” Nev. Const. art. XV, § 16(A). If, on the
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other hand, an employer “does not provide such benefits” to an employee, it must pay that employee

the upper-tier wage (originally $6.15 per hour worked).Id. The two-tiered wage provision of the

Amendment is mandatory and remedial, and creates a strong incentive to employers to provide

qualifying health plans or increased wages to their employees.

The pertinent text of the Amendment reads as follows:

Each employershall paya wage to each employee of not less than the hourly rates set
forth in this section. The rate shall be five dollars and fifteen cents ($5.15) per hour
worked,if the employer provides health benefitsas described herein, or six dollars and
fifteen cents ($6.15) per hourif the employer does not provide such benefits. Offering
health benefits within the meaning of this section shall consist of making health
insurance available to the employee for the employee and the employee’s dependents at
a total cost of not more than 10 percent of the employee’s gross taxable income from
the employer.

Id. (emphasis supplied).

As demonstrated herein, Mr. Kwayisi is entitled to partial summary judgment on his first claim

for relief, because Defendants couldonlypay the lower-tier wage if theyactually provided(or supplied

or furnished) a qualifying health plan, which theydid not, but must have paid the upper-tier wage to

him if theydid not actually provide(or supply or furnish) such benefits, for any reason.4 It may be that

Defendants will claim that all they had to do was “offer” health insurance benefits to gain the privilege

of underpaying its minimum wage employees—at least that is something it claimed during deposition

testimony. Such conduct is not, in any way, authorized by the Minimum Wage Amendment.

A. The Plain Language Of The Minimum Wage Amendment

In interpreting a Nevada statute for the first time, this Court must predict how the Nevada

Supreme Court would interpret it.Sobel v. Hertz Corp., 291 F.R.D. 525, 534 (D. Nev. 2013). The

meaning and operation of the Amendment’s two-tiered wage scheme is evident, unambiguous, and

4 Reasons that an employee might not be furnished a qualifying health plan by his employer, in
which case the employer would be required under the Amendment to pay the upper-tier wage, might
include, but are not limited to: (1) the employeemight decline coverage because it knows that the
insurance offered by the employee is substandard, “junk” insurance; (2) the employee might not qualify
under the employer’s chosen insurance provider; (3) the employee might opt to self-insure or to obtain
other (i.e., better) coverage; or (4) the employer may fail to offer any insurance to the employee, or
may offer it in such a way that actively discourages the employee from accepting it.
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unavoidable: employer payment of the lower-tier hourly wage is conditioned upon an employer’s

actual provision of qualifying health insurance benefits to its employee. If, as here, a provision is clear

and unambiguous, Nevada courts will not look beyond the language of the provision.Miller v. Burk,

124 Nev. 579, 590-91, 188 P.3d 1112, 1119-20 (2008). Although the Amendment does not expressly

define “provide,” the meaning is facially evident from the text of the Amendment. Thus, the Court need

not be detained by rules of statutory construction, as they only apply if a statute or constitutional

provision is ambiguous.

1. The plain, ordinary, and everyday meaning of “provide”

It is well-established that, when interpreting a statute, courts first look to the plain language of

the statute, giving every word, phrase, and sentence its usual, natural, and ordinary import and

meaning, unless doing so violates the statute’s spirit.See Royal Foods Co. v. RJR Holdings, Inc., 252

F.3d 1102, 1106 (9th Cir. 2001);McKay v. Bd. of Sup’rs of Carson City, 102 Nev. 644, 648, 730 P.2d

438, 441 (1986). When a statute or constitutional provision is facially clear, courts will not generally go

beyond its plain language.McKay, 102 Nev. at 648, 730 P.2d at 441. Stated another way, when a

statute or provision is susceptible to only one honestconstruction, that alone is the construction which

properly can be given.See Robinson v. Shell Oil Co., 519 U.S. 337, 341, 117 S. Ct. 843, 846 (1997);

Washoe Med. Ctr., Inc. v. Reliance Ins. Co., 112 Nev. 494, 496, 915 P.2d 288, 289 (1996) (citing

Building & Constr. Trades v. Public Works, 108 Nev. 605, 610, 836 P.2d 633, 636 (1992)). Plain

language controls unless it would lead to absurd results.See United States v. Romero-Bustamente, 337

F.3d 1104, 1109 (9th Cir. 2003);Harris Associates v. Clark Cnty. Sch. Dist., 119 Nev. 638, 642, 81

P.3d 532, 534 (2003).

The plain language and intended operation of the Amendment is ascertainable from the face of

the Amendment. An employer must do more than merely wave a junk health plan in front of an

employee, who may well rightly decline it, in order to qualify for paying the employee the lower-tier

wage. Any other construction would be absurd, and would turn the incentives embodied by the

Amendment to encourage employers to provide qualifying health plans to their employees or else pay

higher wages to those employees, on their heads.

“Provide” in the wage provision of the Amendment must be accorded its ordinary and everyday
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meaning ofactually furnishing or supplyingemployees with coverage. The ordinary and everyday

meaning of “provide” according to the online Merriam-Webster Dictionary and Thesaurus is “to put

(something) into the possession of someone for use or consumption,” not merely to offer that such

transfer of possession take place, even if it does not occur.SeeMerriam-Webster (Online) Dictionary

and Thesaurus,http://www.merriam-webster.com/thesaurus/provide(accessed Apr. 17, 2015)

(parentheticals in the original). Synonyms of “provide” include “deliver”, “give”, “hand”, “hand over”,

and “supply[.]”Id. The online resource uses “provide” and “furnish” or “supply” interchangeably.Id.

For instance, the meaning for “furnish” is (1) “to provide (someone) with what is needed for a task or

activity” and (2) “to put (something) into the possession of someone for use or consumption[.]”Id.,

http://www.merriam-webster.com/thesaurus/furnish(accessed Apr. 17, 2015) (parentheticals in the

original). Synonyms for “furnish” include “supply”, “feed”, “give”, “hand”, “hand over”, and, most

notably, “provide[.]”Id.

Likewise, the meaning of “supply” is (1) “to provide (someone) with what is needed for a task

or activity” and (2) “to put (something) into the possession of someone for use or consumption[.]”Id.,

http://www.merriam-webster.com/thesaurus/supply(accessed Apr. 17, 2015) (parentheticals in the

original). Synonyms for “supply” include “deliver”,“feed”, “give”, “hand”, “hand over”, and, again,

“provide[.]” Id. Likewise, the first definition of “provide” according to Black’s Law Dictionary

(Online),http://thelawdictionary.org/provide/(accessed Apr. 17, 2015), is “an act of furnishing or

supplying a person with a product.”See also Black’s Law Dictionary(5th ed. 1979) (defining “furnish”

as interchangeable with “provide” — “To supply, provide, or equip, for accomplishment of a particular

purpose.”).

Nevada courts also have used “provide” interchangeably with the word “furnish” to connote a

transfer of possession from one to another, as opposed to merely suggesting or posing something.See,

e.g., State v. Powe, No. 55909, 2010 WL 3462763 at *1 (Nev. July 19, 2010). In interpreting a Nevada

criminal statute’s use of the word “furnish” for example, the district court found as a matter of law that

“furnishing” calls for actual delivery by one person to another.Id. Reviewing that interpretation de

novo, the Nevada Supreme Court affirmed.Id. (citingWalker v. State, 428 So.2d 139, 141 (Ala. Crim.

App. 1982) (“‘[F]urnishes’ means to provide orsupply and connotes a transfer of possession.”);Bailey
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v. State,120 Nev. 406, 409, 91 P.3d 596, 598 (2004) (stating that if the words of a statute have ordinary

meaning, this court will not look beyond the plainlanguage of the statute unless that meaning was

clearly not intended)).5

Thus, by looking only at the plain and unambiguous language of the Amendment’s two-tiered

wage provision as required, it is clear that the operative word “provide” means something other than

simply suggesting or “offering” any sort of health plan. Interpretation necessarily begins with the

assumption that the language employed by the drafters was intentional and its ordinary meaning

accurately expresses the drafter’s purpose.See, e.g., Gross v. FBL Fin. Servs., Inc., 557 U.S. 167, 175,

129 S. Ct. 2343, 2350 (2009) (“Statutory construction must begin with the language employed by

Congress and the assumption that the ordinary meaning of that language accurately expresses the

legislative purpose.”). “Provide” and the other terms of the Amendment must be respected as being

chosen carefully and deliberately by the drafters,and were approved overwhelmingly by the people of

Nevada.

2. “Provide” does not mean “offer”

Defendants will contend that they needed only “offer” Mr. Kwayisi health benefits—of any

kind, even a junk plan with little or no discernible value as health insurance—in order to gain the

constitutional privilege of paying him below the upper-tier minimum hourly wage.6 But employers

5 Similarly, the Internal Revenue Service (“IRS”)construes a Treasury Regulation that requires the
IRS to “provide” an applicant with a copy of allcomments on an application filed under Treas.
Reg. § 601.201(o)(3) to mean that the IRS must actually “furnish or supply” the materials to the
applicant, not merely make them available.See Statement of Procedural Rules of Section 601.201(o),
GCM 36593 (I.R.S. Feb. 20, 1976). The IRS states:

However, allowing inspection and copying of materials or even supplying the materials
on request will not satisfy the requirement of Treas. Reg. § 601.201(o)(5)(vii), that
these materials beprovided tothe applicant. We believe that, pursuant to Treas. Reg. §
601.201(o)(5)(vii), the applicant must be furnished or supplied with the required copies
andnot merely given the opportunity to obtain them. If necessary, rather than adopting
a strained reading of the word “provide,” the Regulation should be amended.”

Id. (emphasis supplied).

6 SeeExhibit C to Schrager Decl., Transcr. Depo. Deborah Harmon, at 58:15-62:5, 191:14-192:4,
191:24- 192:4:

(footnote continued on next page)
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cannot do so, and having attempted to do so is just amanner of shortchanging workers, Mr. Kwayisi

among them. “Provide” within the context of the wage structure sentence of the Amendment has a

particular and ordinary meaning within that sentence—actually to supply or furnish health insurance—

which cannot be read out of the statute. The succeeding phrase after the constitutional command to

“provide” benefits, “[o]ffering health benefits…” plainly concerns the cost of insurance that shall be

made available to the employees if the employer decides to offer such benefits and attempt to exercise

the privilege of paying at the lower-tier hourlyminimum wage rate. Nev. Const. art. XV, § 16(A).

Specifically, under that sentence, if they are goingto provide benefits and pay less than the upper-tier

wage, employers must “offer” health plans that cover the employee and all the employee’s dependents

and the premium cost does not exceed ten percent of the employee’s gross taxable income from the

employer.Id. The term “[o]ffering” is not concerned with whether an employer qualifies for paying the

lower-tier wage addressed in the prior sentence and is, moreover, a separate and distinct constitutional

command from “providing” the required insurance benefits.

By contrast with the definition of “provide”, the meaning of “offer” in Merriam-Webster is

merely to (1) “to put before another for acceptance orconsideration” or (2) “to set before the mind for

consideration[.]” Merriam-Webster (Online) Dictionary and Thesaurus, http://www.merriam-

webster.com/thesaurus/furnish(accessed Apr. 17, 2015). Synonyms for “offer” include “extend”,

“pose”, “proffer”, and “suggest”, but notablynot“provide”, “furnish”, or “supply[.]” Id.7 Thus, “offer”,

a much less active verb, is patentlynota synonym for or interchangeable with “provide” in the wage

provision sentence of the Amendment.

In Lorton v. Jones, 130 Nev. Adv. Op. 8, 322 P.3d 1051(2014), the Nevada Supreme Court

A. Yeah, we’re able to offer the lower tier minimum wage.

Q. On the basis of having offered this plan?

A. Yes.
7 See also Black’s Law Dictionary(Online),http://thelawdictionary.org/offer/(accessed Apr. 17,
2015) (where the first definition of “offer” is “to bring to or before; to present for acceptance or
rejection; to hold out or proffer, to make a proposal; to exhibit something that may be taken or received
or not).
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construed a Nevada constitutional provision on term limits in granting a mayoral candidate’s petition

for writ of mandamus, which challenged the eligibility of a former city council member in the election.

Although ultimately finding that both parties’ interpretations of the term provision were plausible, and

thus that article XV, section 3(2) of the Nevada Constitution was ambiguous, before looking outside

the plain text of the provision to policy and history, the Supreme Court first looked carefully atthe

words expressly chosen by the draftersfor a proper interpretation of the provision.Id., 322 P.3d at

1056. More important, the Court found it significant that the drafters chose to use different terms in

addressing how term limits apply in state and local elections by saying that a person may not be elected

to a “state office or local governing body.”Id.

The Nevada Supreme Court noted that the drafters could have used “state governing body” and

“local governing body” to indicate the bodies as a whole, or “state office” and “local office” to indicate

individual positions.Id., 322 P.3d at 1057. “Instead,” the Supreme Court reasoned, the drafters “chose

the distinct terms ‘state office’ and ‘local governing body,’ which indicates that, at the state level, the

drafters intended to prevent election to a specific office, but at the local level, the intent was to preclude

continuing service on the governing body generally.”Id. To support its decision, it quoted Antonin

Scalia and Bryan A. Garner,Reading Law: The Interpretation of Legal Texts, 170 (2012):

“[W]here the document has used one term in one place, and a materially different term
in another,the presumption is that the different term denotes a different idea.

Id. (emphasis supplied).

In the case of the Amendment, the drafters likewise chose distinct terms: “provide”, when

describing what actions by employers are required to qualify them to pay the lower-tier wage to

employees, and “offering”, when separately describing the cost of health plans which may be offered

when providing benefits under the Amendment. As inLorton, the distinction between these two verbs

and two sentences may not be ignored or glossed over, as the first guide to statutory interpretation is

theactual wording chosen by the drafters.

B. Consistency With History, Policy, Intent And Purpose Of The Amendment

Any actual confusion or ambiguity regarding the requirements of the Minimum Wage

Amendment, should it even be considered to exist, isresolved by resort to the simplest of construction
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analyses. In such cases, courts may look to the provision’s history, public policy and reason to

determine what the voters and drafters intended.Sobel, 291 F.R.D. at 534;Miller , 124 Nev. at 590, 188

P.3d at 1120. The guiding star of statutory interpretation of a provision such as the one at issue here is

the drafters’ and voters’ intent as gleaned from the history, policy and purpose of the constitutional

provision.8 Courts determine the drafters’ and voters’ intent by construing the statute in a manner that

conforms to reason and public policy.Nevada Attorney for Injured Workers v. Nevada Self-Insurers

Ass’n, 126 Nev. Adv. Op. 7, 225 P.3d 1265, 1271 (2010). The general rule is that courts should use the

contemporaneous construction by those charged with drafting a provision, rather than apost hoc

construction. 6 Treatise on Const. L. § 23.32 (cited with approval by the Nevada Supreme Court in

Strickland v. Waymire, 126 Nev. Adv. Op. 25, 235 P.3d 605, 609 (2010)).

As the Nevada Supreme Court explained inLorton, supra:

Outside of the text, the purpose of the provision and public policy are relevant to our
interpretation of Article 15, Section 3(2), and these considerations further support the
conclusion that the limitations apply to the local governing body as a whole. Article 15,
Section 3(2)’s limitations provision was enacted by voters through the ballot initiative
process following its approval at the 1994 and 1996 elections. When the question was
presented to voters, the proponents stated that its purpose was to ‘stop career
politicians’ by preventing them from holding office for an excessive number of terms.

Lorton, 322 P.3d at 1057 (noting that the objective of limiting career politiciansin order to promote a

government of citizen representatives has been recognized as a “legitimate state interest”).

Applying this critical rule of constitutional construction to the Amendment, it is clear that the

8 See City Plan Dev., Inc. v. Office of Labor Com’r, 121 Nev. 419, 435, 117 P.3d 182,192 (2005) (in
rejecting the Labor commissioner’s interpretation of NRS 338.090, the penalty provision of the wage
statutes governing public works, as providing for double assessments, the court stated: “When
interpreting a statute, this court will look to the policy and spirit of the law and will seek to avoid an
interpretation that leads to an absurd result.”);Thomas v. Nevada Yellow Cab Corp., 130 Nev. Adv.
Op. 52, 327 P.3d 518, 522 (2014) (“The goal of constitutional interpretation is to determine the public
understanding of a legal test leading up to and in the period after its enactment or ratification.”)
(internal quotation marks and citation omitted);City of Sparks v. Sparks Mun. Court, 129 Nev. Adv.
Op. 38, 302 P.3d 1118, 1126 (2013) (“The goal of constitutional interpretation is to determine the
public understanding of a legal text leading up to and in the period after its enactment or ratification …
In the face of this ambiguity, we look beyond the language of the provision to determine the intent of
the voters in approving the Amendment.”) (citations omitted). If a provision is ambiguous, the drafters’
intent becomes the controlling factor in statutory construction.Harris Associates, 119 Nev. at 642, 81
P.3d at 534.
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drafters intended to benefit and protect Nevada wage earners by requiring employers either to pay the

upper-tier wage, or to provide employees with qualifying health plans in order to pay the lower-tier

wage. Nothing in the Amendment’s history indicates that the drafters or voters intended the

Amendment to benefit employers or to give them any loophole to pay the lower-tier wage (then, a mere

$5.15) per hour merely by doing anything other thanprovidingqualifying health insurance benefits to

employees.

The actual, condensed question posed to the voters on the 2004 and 2006 General Election

ballots was “Shall the Nevada Constitution be amended to raise the minimum wage paid to

employees?” In the published arguments contained in the sample ballots at each election, the

proponents offered the following explanation:

The proposed Amendment, if passed, would create a new section to Article 15 of the
Nevada Constitution. The Amendment would require employers to pay Nevada
employees $5.15 per hour worked if the employer provides health benefits, or $6.15 per
hour worked if the employer does not provide health benefits.

SeeNevada Statewide Ballot Questions, 2004, 2006, Nevada Secretary of State, Question No. 6, a true

and accurate copy of which is included asExhibit D to Schrager Decl.

The express findings and purposes of the Amendment included the following:

1. No full-time worker should live in poverty in our state.
2. Raising the minimum wage is the best way to fight poverty. By raising the

minimum wage form [sic.] $5.15 to $6.15 an hour, a full-time worker will earn
an additional $2,000 in wages. That’s enough to make a big difference in the
lives of low-income workers to move many families out of poverty.

3. For low-wage workers, a disproportionate amount of their income goes toward
cost of living expenses. Living expenses such as housing, healthcare, and food
have far outpaced wage levels for Nevada’s working families.

4. In our state, 6 out of 10 minimum wage earners are women. Moreover 25
percent of all minimum wage earners are single mothers, many of whom work
full-time.

5. At $5.15 an hour, minimum wage workers in Nevada make less money than
they would on welfare. When people choose work over welfare, they become
productive members of society and the burden on Nevada taxpayers is reduced.

6. Raising the minimum wage from $5.15 an hour to $6.15 an hour affirms
Nevadan’s beliefs that we value work, especially the difficult jobs performed by
hotel maids, childcare workers, and nursing home employees. We need to make
sure the workers who are the backbone of our economy receive fair paychecks
that allow them and their families to live above the poverty line.

Id.

Two striking observations immediately arise from the stated findings and purposes of the
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Amendment. First, without question, the Amendment’s proponents placed a premium on making a

differencefor the betterin the lives of low-income wage earners in Nevadaby increasing their wages

in an attempt to move them out of poverty and to assist with living expenses such as health care. The

measure was titled “RAISE THE MINIMUM WAGE FOR WORKING NEVADANS.”Id. The

increased minimum wage provisions of the Amendment were clearly crafted to benefit hourly

employees in Nevada, not their employers. Itcannot be seriously argued that any intent of the

Amendment was to leave a worker’s wages at the lower-tier, while stranding him or her without the

benefits promised by the Amendment’s passage.

Second, and perhaps more important for present purposes, the entire idea behind the

Amendment was toincreasethe minimum wage from the then-existing federal minimum hourly wage

of $5.15 per hour worked, to an “upper-tier” wage at the time of $6.15 per hour worked. In other

words, the Amendment wasexpressly purposed to move Nevada wage earners from the lower-tier to

the upper-tier.9 Therefore, paying the lower-tier wage was intended to be an exception and a narrow

privilege, earned by employersonlyby providing—actually providing—qualifying health insurance to

an employee. To read the provision otherwise would thwart the stated purposes of the Amendment and

create incentives to employers merely to offer junk or sham insurance coverage with the expectation

(or even encouragement) that the employee will decline it, so that the employer can pay the lower-tier

wage without having to furnish the benefit promised by the Amendment.

C. Reasonable Interpretations Of The Amendment’s Requirements By Agencies And
Others Establish The Appropriate Contemporary Public Understanding Of Its
Requirements

Although not controlling, the early interpretations of the operation of the two-tiered wage

structure of the Amendment by Nevada agencies and others familiar with Nevada labor laws after the

Amendment’s passage may assist in a proper determination of the meaning of the wage structure of the

Amendment, as well as its mandatory requirements.Strickland, 235 P.3d at 609-10 (“The goal of

9 SeeExhibit D to Schrager Decl., Findings and Purpose of the Amendment, #2 (“By raising the
minimum wage form [sic.] $5.15 an hour to $6.15an hour …”), #5 (“At $5.15 an hour, minimum wage
workers in Nevada make less money than they would on welfare.”), #6 (“Raising the minimum wage
from $5.15 an hour to $6.15 an hour affirms Nevadan’s beliefs…”).
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constitutional interpretation is ‘to determine the public understandingof a legal text’ leading up to and

‘in the period after its enactment or ratification.’”);see also6 Treatise on Const. L. § 23.32 (“[T]he

court may examine a variety of legal and other sources—all post-enactment—to seek to determine the

public understanding of a legal text in the period afterits enactment or ratification. That sort of inquiry

is a critical tool of constitutional interpretation.”) (internal quotation marks omitted).

Overwhelmingly, those involved in and harboring expertise in state labor laws understood, and

still understand today, that Section A of the Amendment requires actual provision of a qualifying

health plan to the employee by the employer in order for the employer to enjoy the exception and

privilege of paying the lower-tier wage. For instance, then-Labor Commissioner Michael Tanchek, in

addressing the Nevada Senate Committee on Commerce and Labor on February 8,2007, less than three

months after passage of the Amendment and regarding consideration of passage Emergency

Regulations necessary immediately to implement its terms, explained that it established “two minimum

wage rates for Nevada. Currently, they are $5.15 and $6.15 per hourdepending on whether insurance

benefits are provided.” Nev. S. Comm. Min., Committee on Commerce and Labor, Seventy-Fourth

Session (2007) (emphasis supplied).

Many others knowledgeable regarding Nevada labor laws, from the passage of the Amendment

until today, correctly understand that “provide” means actually to “furnish” or “supply”, not merely to

“offer[.]” Examples of such reasonable interpretations abounded at time of enactment, and abound

now, including the following:

�x “Minimum wage. Effective November 28, 2006, the state constitution was
amended to create a two-tiered minimum wage, $5.15 per hourwith health
benefits, or $6.15 per hourwithout.” 3 Guide to Employment Law and
Regulations § 49.7 (Mar. 2015) (emphasis supplied). A true and accurate copy
of which is included asExhibit E to Schrager Decl.

�x “Effective July 1, 2014, Nevada’s minimum wage for employeeswho received
health benefits from their employers is $7.25 per hours, and the minimum wage
for employeeswho do not receivehealth benefits is $8.25per hours.” Kirstin
Rossiter, Legislative Counsel Bureau,Fact Sheet: Minimum Wage in Nevada
(Mar. 2015) (emphasis supplied). A true and accurate copy of which is included
asExhibit F to Schrager Decl.

�x “The minimum wage for employeeswho receivequalified health benefits from
their employers will remain at $7.25 per hour; the minimum wage for
employeeswho do not receivehealth benefits willremain at $8.25 per hour.”
Press Release, State Nevada Dept. of Business and Industry (Mar. 31, 2015)
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(emphasis supplied). A true and accurate copy of which is attached hereto as
Exhibit G to Schrager Decl.

�x “Effective July 1, 2013, the State minimum wage is $7.25 per hour for
employeeswho receivehealth care benefits and $8.25 for employeeswho do
not receive health care benefits.” Legislative Counsel Bureau, Research
Division, Policy and Program Report: Labor and Employment(Apr. 2014)
(mirroring the structure and operation of the Amendment, which makes the
same distinction between “providing” health benefits to obtain the right to pay
the lower wage, and what types of insurance may be “offered”) (emphasis
supplied). A true and accurate copy of which is included asExhibit H to
Schrager Decl.

�x “Our state’s minimum wage increased effective July 1, for cost-of-living
adjustment to $5.30 per hour (with qualified health plan) and $6.33 per hour
(without qualified health plan) … Next summer … [t]he lower Nevada wage
will rise to $6 per hour (with a qualified health plan) and $7.03 per hour
(without a qualified health plan).” Von S. Heinz,Money, Money, Money:
Minimum Wage Increase Dates, 12 No. 11 Nev. Emp. L. Letter 6 (Aug. 2007)
(parentheticals in the original; emphasis supplied). A true and accurate copy of
which is included asExhibit I to Schrager Decl.

�x “[E]mployers in Nevada will be required to pay a minimum wage of either
$5.15 or $6.15 per hourdepending on whether health insurance benefits are
provided to employees… Thoseemployees receiving health insurance benefits
according to this standard can still be paid at a rate of $5.15 per hour.” Fisher &
Phillips, LLP, Labor Alert: Question 6 Passes! New Nevada Minimum Wage
Takes Effect November 28, 2006(Nov. 21, 2006) (emphasis supplied). A true
and accurate copy of which is included asExhibit J to Schrager Decl.

�x “The Amendment would require employers to pay Nevada employees $5.15 per
hour workedif the employer provides health benefits, or $6.15 per hour
workedif the employer does not provide health benefits.” Nevada Taxpayers
Association,The Ballot Questions—State and Local(Oct. 2004) (like the text of
the Amendment, no mention of lower-tier wage payments if the employer
merely “offers” the benefits) (emphasis supplied). A true and accurate copy of
which is attached included asExhibit K to Schrager Decl.

The public understanding of the requirements of the Minimum Wage Amendment, from

enactment to the present day, is manifest and simple: Employees with qualifying health insurance

benefits can be paid down to $7.25 per hour; employees without must be paid at the $8.25 rate. There

are no gyrations to which Defendants can resort inorder to twist the law of this state to enable it,

instead, to merely “offer” benefits—which the employee never selected from any range of possible

benefits plans, and which Defendantscan manipulate to cost them nothing10 and provide next-to-no

10 SeeExhibit C to Schrager Decl., Transcr. Depo. Deborah Harmon, at 115:7-10:

(footnote continued on next page)
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coverage to the employee—and still gain the constitutional privilege of underpaying workers. The

Minimum Wage Amendment exists to benefit employees, not to enrich cynical employers.

V. CONCLUSION

The language of the Nevada Minimum Wage Amendment is unambiguous: An employer must

actually provide, supply, or furnish qualifying health insurance to an employee as a precondition to

paying that employee the lower-tier hourly minimum wage. Merely “offering” substandard, or even

qualifying, health insurance coverage is insufficient, if it is not actually provided to the employee.

There is no ambiguity in the ordinary usage and meaning of the word “provide.” It is undisputed that

Defendants did not provide Mr. Kwayisi with qualifying health insurance benefits during his

employment with them; Defendants, however, claimed the right to pay him—and did pay him—below

the rate of $8.25 per hour. He is entitled to partial summary judgment on his first claim for relief.

DATED this 30th day of April, 2015.

WOLF, RIFKIN, SHAPIRO,
SCHULMAN & RABKIN , LLP

By: /s/ Bradley Schrager
DON SPRINGMEYER, ESQ.
Nevada State Bar No. 1021
BRADLEY SCHRAGER, ESQ.
Nevada State Bar No. 10217
DANIEL BRAVO, ESQ.
Nevada State Bar No. 13078
3556 E. Russell Road, Second Floor
Las Vegas, Nevada 89120
Attorneys for Plaintiffs

Q. Currently what does the SRC [plan] cost Wendy’s or Cedar to offer to its
employees? What’s the cost to you?

A. Nothing. The employee pays the premium.
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CERTIFICATE OF SERVICE

I hereby certify that on this 30th day of April, 2015, a true and correct copy ofMOTION OF

PLAINTIFFS FOR PARTIAL SUMMARY JUDGMENT ON LIABILITY AS TO PLAINTIFF

COLLINS KWAYISI’S FIRST CLAIM FOR RELIEF was served via the United States District

Court CM/ECF system on all parties or persons requiring notice.

By: /s/ Dannielle Fresquez
Dannielle Fresquez, an Employee of WOLF,
RIFKIN, SHAPIRO, SCHULMAN &
RABKIN, LLP
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WENDY’S OF LAS VEGAS, INC., an 
Ohio corporation; CEDAR ENTERPRISES, 
INC., an Ohio Corporation; and DOES 1 
through 100, Inclusive, 
 

Defendants. 
 

 
 
 
 
 
 
 
 
 
 

Case No: 2:14-cv-00729-GMN-VCF 
 
 
PLAINTIFF ’S REPLY TO DEFENDANTS’ 
OPPOSITION TO PLAINTIFF’S MOTION 
FOR PARTIAL SUMMARY JUDGMENT 
ON LIABILITY AS TO PLAINTIFF 
COLLINS KWAYISI’S FIRST CLAIM FOR 
RELIEF 

 

 
Plaintiff Collins Kwayisi (“Plaintiff”), by and through his attorneys of record, hereby submits 

his Reply to Defendants Wendy’s of Law Vegas, Inc. and Cedar Enterprises, Inc. (collectively, 

“Defendants”) Opposition (the “Opposition”) [ECF Doc. 53] to Plaintiff’s Motion for Partial Summary 

Judgment on Liability as to Plaintiff’s First Claim for Relief (the “Motion”) [ECF Doc. 48]. This Reply 

is based on the Memorandum of Points and Authorities below, and all papers exhibits on file in this 

case, along with any oral argument at hearing on this matter. 

/ / / 
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

Defendants do not dispute any material fact necessary to decide Plaintiff’s Motion in their 

Opposition.1 Rather, they misunderstand and misstate the purpose of article XV, section 16(A) of the 

Nevada Constitution (the “Minimum Wage Amendment,” or the “Amendment”), and thus misinterpret 

the term “provide” in the sentence establishing the two-tiered wage requirements of the Amendment. 

The sole dispositive issue before the Court remains a simple legal one: the proper interpretation of 

“provide” in the context of the Minimum Wage Amendment. 

The express purpose and intent of the Minimum Wage Amendment was to increase the 

minimum wage for Nevada hourly employees above the federal minimum threshold; thus the measure 

was titled “RAISE THE MINIMUM WAGE FOR WORKING NEVADANS.” It was not, as 

Defendants suggest in their Opposition, merely to make insurance available to hourly employees. See 

Opposition at 9. Therefore, to “provide” insurance as a precondition to paying the lower-tier minimum 

wage must mean actually to provide or furnish such insurance. Any other interpretation of the term 

“provide” within the context of the Amendment thwarts the spirit and purpose of the Amendment, and 

diminishes its benefits and protections to the employees it was intended to secure. 

Defendants argue that “provide” means something less than actually furnishing, that Nevada 

employers can pay the lower-tier minimum wage merely by “offering” or “making available” health 

insurance to their employees�Šwholly without regard to the quality of the insurance offered, the 

manner in which such plan is presented to the employees by the employer (i.e., whether the employees 

are tacitly, or even actively, encouraged to reject it), or the various reasons an employee might decline 

the insurance. In effect, they ask the Court to construe the Amendment in a manner that creates a 

                                                 
1  Defendants do include two additional purportedly “undisputed facts” without evidentiary support: 
(1) that Plaintiff was offered some unspecified form of insurance at his initial employment, and (2) that 
he declined it. These additional “facts”, while not conceded by Plaintiff, have no bearing on Plaintiffs’ 
Motion in any case. The crux of the Motion is that, regardless of whether a health plan is offered by an 
employer, an employer must pay the upper-tier minimum wage ($8.25) unless it actually provides or 
furnishes health insurance to its employee. 
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loophole for employers, allowing them to avoid a minimum wage increase and not provide health 

insurance to minimum wage workers. 

Defendants’ loophole construction flouts the plain language and express purpose of the 

Amendment; in fact, it renders the Amendment largely impotent. In positing it, Defendants make three 

unsound arguments: (1) that, under a plain language analysis, there can be no distinction between 

“providing” a health plan and “offering” a health plan; (2) that the implementing regulations, 

specifically NRS 608.100 and 608.102 (the “Regulations”), can somehow dictate or determine a proper 

construction of a constitutional amendment enacted by overwhelming vote of the people; and (3) that 

federal cases concerning retroactivity of newly enacted legislation somehow protect Defendants from 

liability to Plaintiff for wages Defendants unlawfully withheld from him under the clear language and 

purpose of the Minimum Wage Amendment. As demonstrated below, none of these arguments have 

merit. 

First, Defendants’ position that the two terms “provide” and “offer” were meant by the drafters 

of the Amendment to be synonymous flies in the face of clearly articulated Nevada authority to the 

contrary. Defendants ignore or distort the Nevada Supreme Court’s pronouncements on the meaning of 

“provide”, which it equates with “furnish”—that the terms must mean something more than to offer or 

to make available and connote a transfer of possession. Defendants cite no cases for their position that 

“provide” and “offer” are “synonymous,” but rather simply list competing sources that parse the term 

“provide,” such as Google, which include among the several definitions “to make available”, but, 

strikingly, never merely “to offer.” Context matters here, and thus Plaintiff stands by his position that, 

under the plain language of the Minimum Wage Amendment, “provide” means actually to furnish or 

supply qualifying health insurance, not merely to offer it or make it available. Plaintiff’s Motion is due 

to be granted under a plain language analysis alone. 

Nevertheless, should the Court decide that Defendants’ contrary interpretation of “provide” in 

the Amendment is reasonable enough to create an ambiguity, then the Court may look to its history, 

public policy, and reason as addressed in Plaintiff’s Motion, and apply longstanding rules of statutory 

construction to determine what the drafters and voters intended. The consideration of these factors and 

produce the same result as a plain language analysis: “provide” must mean actually to provide or 
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furnish, nothing less. And, while Defendants make much ado about the seemingly conflicting 

interpretation of “provide” in the Regulations, it is black letter law that a constitutional (or statutory) 

provision cannot be construed in light of administrative regulations, but rather administrative 

regulations are scrutinized in light of and so as to comport with the constitutional or statutory 

provisions to which they relate. Defendants’ argument gets it backwards, and violates longstanding 

rules of statutory construction. 

In a similar vein, Defendants’ contention that the Regulations must be given Chevron-type 

deference also gets it backwards. In addition to violating rules of statutory construction, the “tail 

wagging the dog” proposition that an agency regulation can substantively alter or modify a 

constitutional provision runs aground on well-established principles of separation of powers, the limits 

of regulatory authority and constitutional supremacy. Although great deference is given a board or 

commission’s interpretation of a statute or constitutional provision, it is only granted if the 

interpretation is consistent with the terms and purpose of such statute or provision. Even a reasonable 

agency interpretation of an ambiguous statute or constitutional provision may be stricken by a court if 

it determines that the interpretation conflicts with legislative or voter and drafter intent. 

Boards and commissions, such as the Office of the Labor Commissioner, are creatures of statute 

and have only such authority as has expressly been granted by the Legislature, or is incidental for the 

purposes of carrying out such express powers. The Labor Commissioner has no power to create law, or 

to adopt regulations which conflict with or to diminish rights preserved by a Nevada constitutional 

provision. The Regulations, if interpreted as Defendants suggest, would diminish vested rights of all 

Nevada hourly wage earners to an increased minimum wage, and in effect would rewrite the Minimum 

Wage Amendment to contain a pro-employer loophole that the drafters and voters certainly never 

intended. Thus, even if constitutional provisions could be scrutinized or construed under agency 

regulations�Šwhich they cannot�Šthe interpretation of the Regulations touted by Defendants which 

effectively rewrites the Minimum Wage Amendment would be an invalid, ultra vires act by the Labor 

Commissioner, grossly exceeding his regulatory authority and violating the principle of constitutional 

supremacy. The Regulations cannot determine the critical meaning of “provide” in the Minimum Wage 

Act—such determination is for the Court. 
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Finally, in apparent anticipation that the Court will agree with the Plaintiff that the only 

reasonable construction of “provide” means actually to furnish or supply, Defendants end their 

Opposition by hedging with federal cases regarding retroactive application of legislation they believe 

may somehow insulate them from liability for wages improperly withheld from Plaintiff, citing also 

“the Ex Post Facto Clause, U.S. Const., art. I, § 9, cl. 3, and the Due Process Clause of the Fifth 

Amendment.” See Opposition at 13. In fact, Defendants encourage the Court to avoid the whole issue 

by adopting their “loophole” construction of “provide.” But this hodgepodge of constitutional 

arguments is nothing but a basket of red herrings, and none of the cases or arguments are compelling, 

or even applicable to the legal issues presented here.  

The bottom line is this: Nevada voters overwhelmingly adopted the Minimum Wage 

Amendment to increase the minimum wage for Nevada hourly laborers in order to help lift them out of 

poverty. Under the only plausible construction of the two-tiered wage structure of the Amendment, 

Nevada employers may comply with this purpose and mandate in one of two ways: (1) by paying 

employees the upper-tier hourly wage outright, or (2) by providing�Šactually providing�Šquality and 

affordable health insurance plans to employees, the actual precondition of which is the only 

justification for, paying the lower-tier minimum wage. Defendants’ construction, on the other hand, 

perverts the essential purpose of the Amendment, by providing employers a giant loophole through 

which employers could both pay the lower minimum wage and fail to provide qualifying health 

insurance. Interpreting “provide” to mean merely “offer” leaves to much room for employer 

misbehavior and defeats the purpose of the Amendment. 

Instead, “provide” must mean that an employer must actually furnish or supply qualifying 

health insurance in order to pay the lower-tier wage, as this is the only reasonable construction of the 

Amendment. It is undisputed that Defendants have not actually provided a qualifying health plan to 

Plaintiff, but nevertheless unlawfully paid him the lower-tier wage. Thus, the Plaintiff is entitled to 

partial summary judgment in his favor on the issue of liability. 

/ / / 

/ / / 

/ / / 
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II. ARGUMENT 

A. Plain Language 

1. The ordinary meaning of “provide” is “furnish” or “supply”  

Defendants argue that the plain meaning of “provide” in the Minimum Wage Amendment is 

indistinguishable from the meaning of the terms “offer” or “make available.”  They contend that for the 

Court to adopt a meaning consistent with the authorities cited by Plaintiff in his Motion—including the 

Nevada Supreme Court’s own articulation of the term “furnish” as interchangeable with “provide” in 

State v. Powe, No. 55909, 2010 WL 3462763 (Nev. July 19, 2010)—would be “nonsensical” and 

“absurd.” See Opposition at 6, 9. Plaintiff respectfully disagrees and stands by the authorities 

previously cited for the proposition that the plain and ordinary meaning of “provide” in the context of 

the Minimum Wage Amendment must mean something more than merely to offer, suggest or merely 

make available. “Provide” connotes a transfer of possession, and means the actual provision of health 

insurance to an employee as a precondition to an employer’s paying the lower-tier minimum wage. 

Defendants’ interpretation of “provide” as merely to “offer” would set up an incentive for 

unscrupulous Nevada employers to avoid paying increased minimum wages simply by waiving sham 

insurance plans in front of new hires in such a way that discourages their acceptance of it. This cannot 

have been the drafters and voters intention when they chose the word “provide.” While the parties 

could continue to parse the term “provide” ad nauseam, the only reasonable construction of the 

everyday meaning of the word “provide”, the only one that maintains the drafters’ and voters’ 

crystalline intent that a meaningful increase in the minimum wage would be afforded to all Nevada 

hourly wage earners, and the only one consistent with the Nevada Supreme Court’s only discussion of 

the term, is that it means actually to provide or furnish.  

In addition to the authorities cited in Plaintiff’s Motion for this position, other jurisdictions 

construe “provide” to mean actual provision as well. See Herd v. Am. Sec. Ins. Co., 501 F. Supp. 2d 

1240 (W.D. Mo. 2007) (finding the plain meaning of “provide” requiring mortgagors to provide proof 

of insurance to a mortgagee to be unambiguous and to mean the actual provision of such proof of 

insurance, not merely the mortgagor’s obtaining insurance, such that proof would be technically 

available to the mortgagee); State, ex rel., Stephan v. Bd. of Educ. of Unified Sch. Dist. 428, Barton 
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Cnty., Kan., 231 Kan. 579, 647 P.2d 329 (1982) (interpreting the statutory requirement of a school 

district to “provide or furnish transportation” for students to mean actually furnishing bus 

transportation or reimbursing persons who furnish transportation in privately owned vehicles their 

transportation costs (or a combination of both), not merely to make transportation available); Tippett v. 

Daly, 10 A.3d 1123, 1127 (D.C. 2010) (looking to dictionary definitions of “provide” since it was not 

defined in the statute being construed, and determining that a tenant must actually provide or deliver a 

statement of interest to the landlord within the meaning of the statute, rather than merely make it 

available, or put it in the mail because “[p]rovide means to supply for use and is synonymous with 

furnish.”) (internal quotations and citations omitted). Actual provision of health insurance as a 

precondition to paying the lower-tier wage is the only reasonable and non-absurd interpretation of 

“provide” in the context of the Amendment. 

2. Different terms used within the same statute create presumption that 
they denote different ideas. 

Defendants’ argument equates “provide” with “offering” in the separate and distinct sentences 

of the Amendment, despite the fact that the drafters carefully chose these two different words and 

placed them in two different sentences�Š“provide,” in describing the command of a mandatory two-

tiered minimum wage increase; and “offering,” in a further sentence describing what type of insurance 

may be offered in complying with that command. A drafter’s choice of different and distinct terms in 

different places or sentences carries with it a presumption that the different terms denote different 

ideas. Lorton v. Jones, 130 Nev. Adv. Op. 8, 322 P.3d 1051, 1056 (2014). Defendants argue 

unpersuasively that Lorton is inapposite but, to the contrary, Lorton is directly on point. It articulates 

the well-established rule that a drafter’s use of one word over another is a decision “imbued with legal 

significance and should not be presumed to be random or devoid of meaning.” S.E.C. v. McCarthy, 322 

F.3d 650, 656 (9th Cir. 2003) (embracing the “well-established canon of statutory interpretation” that 

the use of different words or terms within the same statute demonstrates the intention by the legislature 

to convey different meanings for those words, and a “decision to use one word over another… is 

material”); see also Alberto-Gonzalez v. I.N.S., 215 F.3d 906, 909-10 (9th Cir. 2000) (use of different 

language in a statute creates a presumption that the drafter intended the terms to have different 
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meanings); Legacy Emanuel Hosp. & Health Ctr. v. Shalala, 97 F.3d 1264 (9th Cir. 1996) (construing 

different terms in adjacent provisions to connote different meanings). Therefore, Defendants’ argument 

that “provide” and “offering” are synonymous in the Amendment runs aground on this well established 

canon of statutory interpretation. The use of such different terms in such close proximity in the 

Amendment creates a presumption that they must convey different ideas and that such was intended by 

the drafters. If the drafters of the Minimum Wage Amendment had wanted to convey the idea that 

merely offering health insurance entitled an employer to pay the lower-tier wage and avoid a minimum 

wage increase, they easily could have used the term “offer” or “make available” in the sentence 

containing the two-tiered wage structure. They did not; they used “provide.” 

B. Statutory Construction Of Ambiguous Provisions Or Terms 

1. General rules of statutory construction 

If the Court accepts any portion of Defendants’ argument, at best they have pointed up an 

ambiguity in the Amendment (the meaning of “provide”). Any such ambiguity easily can be remedied 

by the application of the following well established Nevada rules of statutory construction.2 

When a statute is ambiguous, meaning it is “capable of being understood in two or more senses 

by reasonably informed persons,” courts may look to reason and public policy to determine what the 

Legislature, or in this case, the drafters and the public, intended. Pub. Employees’ Benefits Program v. 

Las Vegas Metro. Police Dep’t, 124 Nev. 138, 147-48, 179 P.3d 542, 548 (2008). The meaning of 

terms may be ascertained by examining the background and spirit in which the law was enacted, “and 

the entire subject matter and policy guides our interpretation.”  Id. A statute or constitutional provision 

must be construed holistically, giving meaning to each word, sentence and phrase used, so that none is 

rendered nugatory, or so as to produce unreasonable or absurd results. Id. 

Whatever meaning ultimately is attributed to an ambiguous word or phrase may not violate the 

spirit of the provision. Miller v. Burk, 124 Nev. 579, 591, 188 P.3d 1112, 1120 (2008); see also City of 
                                                 
2  The rules of statutory construction apply with full rigor to the interpretation of a constitutional 
provision; thus, references to statutory and constitutional construction are used interchangeably herein. 
See Landreth v. Malik, 127 Nev. Adv. Op. 16, 251 P.3d 163, 166 (2011) (“Constitutional interpretation 
utilizes the same rules and procedures as statutory interpretation.”). 
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Sparks v. Sparks Mun. Court, 129 Nev. Adv. Op. 38, 302 P.3d 1118, 1126 (2013). Stated another way, 

if following a statute’s plain meaning results in a meaning that runs counter to the “spirit” of the 

statute, a court may look outside the statute’s language. See MGM Mirage v. Nevada Ins. Guar. Ass’n, 

125 Nev. 223, 229, 209 P.3d 766, 769 (2009) (observing that Nevada courts adhere to the rule of 

construction that the intent of a statute will prevail over the literal sense of its words). Regulations are 

construed to conform to statutes and constitutional provisions, not vice versa. See, e.g., Roberts v. 

State, 104 Nev. 33, 37, 752 P.2d 221, 223 (1988).  

And finally, in determining drafter and voter intent behind an ambiguous constitutional 

provision, the expressly-stated purpose of the provision must be considered. Hotel Employees & Rest. 

Employees Int’l Union, AFL-CIO v. State ex rel. Nevada Gaming Control Bd., 103 Nev. 588, 591, 747 

P.2d 878, 880 (1987). Indeed, the whole goal of statutory interpretation is to determine the public 

understanding of a legal text leading up to and in the period after its enactment or ratification. Pohlabel 

v. State, 128 Nev. Adv. Op. 1, 268 P.3d 1264, 1269 (2012). Here, the stated purpose, history, policy, 

and public understanding of the text leading up to its enactment all make plain that the Amendment 

was intended would effectively raise the minimum wage for all Nevadans. See Pl.’s Motion at 11-15. 

Even the title of the measure, which must be considered, was “RAISE THE MINIMUM WAGE FOR 

WORKING NEVADANS.” Id. at 14. Defendants’ interpretation would diminish if not destroy the 

constitutional guaranties to Nevada hourly employees of an increased minimum wage and render the 

Minimum Wage Amendment virtually meaningless.  

2. Specific rule of construction with regard to remedial provisions such as 
the Minimum Wage Amendment 

Another cardinal principle of construction applies here, and in fact is dispositive: where a 

statute or constitutional provision is remedial in nature, such as the Minimum Wage Amendment, it 

must be liberally construed to effect the intended benefit and in favor of the intended beneficiaries. See 

Washoe Med. Ctr., Inc. v. Reliance Ins. Co., 112 Nev. 494, 497, 915 P.2d 288, 289 (1996) (remedial 

statues must be liberally construed in favor of those whom they are intended to benefit); Colello, 100 

Nev. at 347, 683 P.2d at 17 (“[s]tatutes with a protective purpose should be liberally construed in order 

to effectuate the benefits intended to be obtained”). 
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Int’l Game Tech., Inc. v. Second Judicial Dist. Court ex rel. Cnty. of Washoe, 124 Nev. 193, 

179 P.3d 556 (2008), is instructive. There, a former employee brought an action against his employer 

under Nevada’s False Claims Act (“FCA”), and the employer unsuccessfully moved to dismiss the 

complaint for the employee’s failure to allege that the employer pressured him into participating in the 

reported activity. Id. The employer filed a writ of mandamus with the Nevada Supreme Court, asking it 

to compel the district court to dismiss the whistleblower complaint against it under NRS 357.250(2)(b), 

which required employees to assert and prove that the employer had pressured an employee to engage 

in fraudulent activity in order to recover. Id. In denying relief to the employer, the Supreme Court 

addressed the proper construction of an ambiguous remedial statute, stating:  

Resolving ambiguity in NRS 357.250 as [the employer] suggests so that it applies only 
to employers that have harassed, threatened, or coerced employees into fraudulent 
activity would require us to disregard several key tenets of statutory construction. 
Under those tenets, an ambiguous statue must be interpreted in accordance with what 
reason and public policy indicate the Legislature intended. The public policy behind 
the legislation may be discerned from the entire act, and a statute’s provisions should be 
read as a whole, so that no part is rendered inoperative and, when possible, any conflict 
is harmonized. Finally, remedial statutes, like NRS 357.250, should be liberally 
construed to effectuate the intended benefit. 

Id. at 200-01, 179 P.3d at 560-61. (footnotes omitted; emphasis supplied). 

Following those tenets, the Nevada Supreme Court rejected the employer’s self-serving 

construction of NRS 357.250 as applying only to employers that have harassed, threatened, or coerced 

employees into fraudulent activities. Int’l Game Tech., Inc., 124 Nev. at 202, 179 P.3d at 562. Instead, 

noting that NRS 357.250 was enacted for the benefit of employees, not employers, to protect them 

when they act lawfully under the FCA, the Supreme Court determined that the more reasonable 

construction of the statute was that if an employee engaged in fraudulent activity, then that employee 

could only recover under the statue if he had been harassed, threatened, or coerced into the fraudulent 

activity by the employer in the first instance. Id. at 201, 179 P.3d at 561. In so doing, the Supreme 

Court noted that effectuating the legislative policy behind the statute to protect employees was the most 

important consideration in the proper construction of that remedial statute. Id. 

The Minimum Wage Amendment is unarguably a remedial statute, and the Nevada Supreme 

Court has expressly stated as much. Terry v. Sapphire Gentlemen’s Club, 130 Nev. Adv. Op. 87, 336 

P.3d 951, 954 (2014) (discussing the Amendment and N.R.S. Chapter 608: “Particularly where, as 
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here, remedial statutes are in play …”) (emphasis supplied). It cannot be disputed that the Amendment 

was drafted to safeguard the health and welfare of people earning their livings by their own endeavors, 

and to increase the minimum wages provided to such hourly employees to help lift them out of poverty. 

Thus, the only correct construction of the Amendment is one that effectuates and secures these 

intended benefits to minimum wage employees like Plaintiff.  

C. Regulatory Overreach And Constitutional Supremacy 

1. The Regulations and the limits of regulatory authority 

Defendants’ argument that the Regulations must be given deference under Chevron v. Natural 

Resources Defense Council, 467 U.S. 837 (1984), is a manipulation of the Chevron doctrine. See 

Opposition at 11-13. Defendants attempt to transform the straightforward and clear mandates of the 

Minimum Wage Amendment into something ambiguous so as to argue that the Labor Commissioner’s 

“interpretation” of the constitutional provision must be considered, or even given deference. This 

would be an improper transfer of lawmaking power to an administrative agency, because the 

Regulations, if read as softening the clear boundaries of the two-tiered wage structure of the 

Amendment, would in effect be a modification of or redrafting of that constitutional provision by and 

administrative agency. In fact, the most basic principle of Chevron is that an agency’s freedom to 

interpret a statute is controlled and limited by that statute’s (or constitutional provision’s) language and 

structure. Chevron, 467 U.S. at 842-43 (“If the intent of Congress is clear, that is the end of the matter; 

for the court, as well as the agency, must give effect to the unambiguously expressed intent of 

Congress.”). Only if Congress (or the drafters of a constitutional amendment) explicitly left a gap for 

the Labor Commissioner to fill would Chevron deference apply to that agency’s interpretation, and 

then only if it is a “permissible” construction of the constitutional provision. Id. at 842. In the end, the 

Judiciary, not administrative agencies, is the final authority on issues of statutory construction in any 

case, and must reject any administrative construction that is contrary to the intent of the legislature, or 

in this case the drafters of and voters for, a statute or constitutional provision.  

Here, no gap was left by the drafters of the Minimum Wage Amendment with regard to what 

“provide” means, and Defendants’ construction is not a “permissible” one, because it directly conflicts 

with the plain language (or the only reasonable interpretation of) the Amendment. Thus, the 
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Regulations at issue simply do not qualify for the application of the Chevron doctrine. Chevron may 

not be used to enable an agency to bootstrap power in order to diminish employee rights and benefits 

provided by a constitutional amendment, as the Regulations appear to do here. The Labor 

Commissioner has no such jurisdiction. 

More importantly, the construction of the Nevada Minimum Wage Amendment is a function of 

state, not federal, law, and Nevada law does not include an analogous Chevron-type precedent. Instead, 

the Nevada Supreme Court makes clear that deference to an agency’s regulatory interpretation of a 

statute or provision it is charged with enforcing is only given if the regulation does not conflict with the 

statute or constitution. State, Div. of Ins. v. State Farm Mut. Auto. Ins. Co., 116 Nev. 290, 995 P.2d 482 

(2000). 

In State Farm, an automobile insurer filed a motion for summary judgment on its declaratory 

judgment action challenging the validity of a Nevada Division of Insurance (“DOI”) regulation 

defining “chargeable accidents” for purposes of cancelling coverage for accidents in which the insured 

is more than 50% at fault, claiming that the regulation modified or conflicted with existing Nevada 

comparative negligence statutes. Id. at 291, 995 P.2d at 484. The trial court found that the regulation 

failed to aid in the administration of the relevant statutes and granted the insurer summary judgment, 

declaring the regulation invalid and prohibiting its enforcement. Id. 

On appeal by the DOI, the Nevada Supreme Court declared that: 

[A] court will not hesitate to declare a regulation invalid when the regulation violates 
the constitution, conflicts with existing statutory provisions or exceeds the statutory 
authority of the agency or is otherwise arbitrary and capricious. 
 
Finally, even a reasonable agency interpretation of an ambiguous statute may be 
stricken by a court when a court determines that the agency interpretation conflicts with 
legislative intent. 

Id. at 293, 995 P.2d at 485. 

The Supreme Court looked to the legislative intent of the relevant statutes, which was to protect 

insureds from insurers’ re-rating premiums only where the insureds were not legally responsible for the 

accident. Id. at 295, 995 P.2d at 486. Because the regulation prohibited insurers from re-rating even 

where the insured was legally liable for an accident under the statutory scheme, the regulation 

conflicted with the statutes at issue and was declared invalid. Id. (“Therefore, we conclude that the 
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[DOI] exceeded its authority under NRS 679.130 by promulgating NAC 690B.230(2).”). See also 

Thomas v. Nevada Yellow Cab Corp., 130 Nev. Adv. Op. 52, 327 P.3d 518 (2014), reh’g denied (Sept. 

24, 2014) (statutes [and thus even more so, regulations] are construed to accord with constitutions, not 

vice versa); Pub. Agency Comp. Trust (PACT) v. Blake, 127 Nev. Adv. Op. 77, 265 P.3d 694 (2011) 

(invalidating an administrative regulation that directly conflicted with the governing statute; because of 

the conflict “no deference to the agency’s interpretation is due, and we conclude that [the regulation] is 

invalid”) (emphasis added).  

The Labor Commissioner is not given free reign to adopt regulations fundamentally at odds 

with the Minimum Wage Amendment. Neither can the Labor Commissioner, under the guise of 

interpreting the Amendment, circumscribe the protections and benefits afforded Nevada workers by 

interpreting “provide” in such a way that scuttles the very purpose of the Amendment. 

2. Defendants’ construction of “provide” offends the principle of 
constitutional supremacy 

The basic principle of state and federal constitutional systems is that all political power is 

inherent in the people, and that this inherent power is exercised by the people under a constitution 

adopted by them. The principle of constitutional supremacy involves the doctrine of separation of 

powers, and provides that a constitutional amendment is the supreme law of the land and controlling 

over conflicting statutes or regulations addressing the same issue.3 A constitution may not be construed 

according to statutes or regulations; statutes or regulations instead must be construed consistent with a 

constitution. Foley v. Kennedy, 110 Nev. 1295, 1301, 885 P.2d 583, 586 (1994) (constitutional 

supremacy prevents Nevada legislature—and even more so Nevada agencies or regulators—from 

“creating exceptions to the rights and privileges protected by Nevada’s constitution”). 

Instructive on this point is Foley v. Kennedy, supra. In that case, the Nevada Supreme Court 

construed article II, section 9, of the Nevada Constitution concerning recall of public officers and 

NRS 306.015, which specifies the procedure for initiating and carrying out a recall petition. Foley, 110 

                                                 
3  See Thomas, supra, 327 P.3d at 521 (“later statutes inconsistent with the Constitution [cannot] 
furnish a construction that the Constitution does not warrant”) (citations omitted). 
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Nev. at 1299, 885 P.2d at 585. The Supreme Court rejected a citizens group’s construction of NRS 

306.015 as referring to an election preceding the filing of the notice required by that statute to be the 

relevant “election” for determining the required number of signatures under article II, section 9. Id. It 

found that the group’s construction offended the principle of constitutional supremacy: 

Citizens’ reasoning is contrary to general rules of statutory and constitutional 
construction, placing, as it does, greater interpretive effect upon one section of a statute 
than upon the plain terms of the constitution. The constitution may not be construed 
according to a statute enacted pursuant thereto; rather, statutes must be construed 
consistent with the constitution and, where necessary, in a manner supportive of their 
constitutionality … [A]n adoption of the Citizens’ position would require the untenable 
ruling that constitutional provisions are to be interpreted so as to be in harmony with the 
statutes enacted pursuant thereto; or that the constitution is presumed to be legal and 
will be upheld unless in conflict with the provisions of a statute. This is contrary to the 
clear rules of statutory and constitutional construction. 

Id. at 1300-01, 885 P.2d at 586. 

Also instructive is Thomas, supra, where the Nevada Supreme Court emphasized that: 

It is fundamental to our federal, constitutional system of government that a state 
legislature has not the power to enact any law conflicting with the federal constitution, 
the laws of congress, or the constitution of its particular State. The Nevada Constitution 
is the supreme law of the state, which controls over any conflicting statutory provisions. 
 

.     .     . 
 
An alternative construction that would attempt to make the Minimum Wage 
Amendment compatible with NRS 608.250, despite the plain language of the 
Amendment, would run afoul of the principle of constitutional supremacy. A 
constitutional amendment, adopted subsequent to the enactment of the statute relied on 
by counsel for petitioner, is controlling over the statute that addresses the same issue. 
Statutes are construed to accord with constitutions, not vice versa. 
 

Thomas, 327 P.3d at 520-21 (internal citations, quotations and brackets omitted). 

Constitutional supremacy applies with even greater vigor to regulations promulgated by an 

administrative agency. There are definite limits to regulatory authority. The Commissioner is simply 

charged with enforcing, not altering, the labor laws of this state, and may only adopt regulations which 

enable her to carry out such enforcement, not that change the existing laws. See NRS 607.160. 

Moreover, for a regulator to construe statutes or constitutional provisions in a manner which changes 

and circumscribes, if not eviscerates, the benefits afforded the intended beneficiaries of those statutes 

or provisions, is wholly ultra vires. 
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D. Defendants’ Alternative Constitutional Arguments 

Apparently anticipating that the Court will agree with Plaintiff’s position, the Defendants offer 

a final round of argument amounting to a scattershot collection of constitutional principles, including 

rules regarding the enactment of retroactive legislation, ex post fact laws, and the due process clause. 

See Opposition at 13-14. None of these principles apply here, and none of the authorities cited by 

Defendants in purported support of this argument have any application to the simple legal question 

before the Court of what “provide” means within the context of the Minimum Wage Amendment. 

For instance, Defendants cite Bradley v. Sch. Bd. of City of Richmond, 416 U.S. 696, 711 

(1974), for the principle that “a court is to apply the law in effect at the time it renders its decision.” 

The principle is not in dispute or at issue here, where (1) the Minimum Wage Amendment is the vey 

law that is in effect at present; and (2) the issue is not whether some intervening or subsequently 

enacted statute should control, but the proper construction of the existing Minimum Wage Amendment. 

Bradley is simply inapposite. It involved protracted litigation over desegregation in Virginia. The issue 

before the United States Supreme Court in Bradley was whether section 718 of the Education 

Amendments of 1972, which granted federal courts authority to award attorneys’ fees to prevailing 

parties, was applicable to legal work performed by attorneys before the provision was enacted, but 

where the propriety of their award was still pending resolution on appeal after the prevailing party 

provision became law. Bradley, 416 U.S. at 697. The Supreme Court held that section 718 could be 

quasi-retroactively applied in such a situation, because it would not work a manifest injustice or 

impinge upon any vested right of a party, and there was no statutory directive or legislative history to 

the contrary. Id. It also reasoned that the application of section 718 did not alter the defendant school 

board’s constitutional responsibility for providing students with a nondiscriminatory education, and 

there was no real change in the substantive obligation of the parties because the defendant school board 

had “engaged in a conscious course of conduct with the knowledge that, under different theories 

discussed by the District Court and the Court of Appeals, the Board could have been required to pay 

attorneys’ fees.” Id. at 721. Thus, Bradley provides no support to Defendants’ argument. 

Defendants also encourage the Court, rather heavy-handed, to avoid various and sundry future 

constitutional objections by the Defendants by adopting their unreasonable and untenable construction 
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of “provide” in the Minimum Wage Amendment. Not only is Defendants’ reasoning circular and 

flawed, it also evinces a fundamental misunderstanding of the principle articulated in United States v. 

Sec. Indus. Bank, 459 U.S. 70 (1982), cited by Defendants in support of this suggestion. Security 

Industrial Bank involved a series of bankruptcy cases in which individual debtors in bankruptcy 

proceedings claimed certain exemptions to avoid liens pursuant to the retroactive application of a 

provision of the Bankruptcy Reform Act of 1978, 11 U.S.C. § 522(f)(2) (the “lien avoidance 

provision”)�Šin each case, the creditors had loaned the money to the debtors and perfected their liens 

before the lien avoidance statute was enacted. Id. at 71. The Court of Appeals held that the lien 

avoidance provision was intended to apply retroactively, but that such application violated the Fifth 

Amendment and thus declared the lien avoidance statute unconstitutional and invalid. Id. at 72. The 

Supreme Court affirmed the decision, but only as to outcome, not as to reasoning. Id. at 82. 

Specifically, because there is a presumption that statutes operate only prospectively, retrospective 

application was not a clearly manifest intention by Congress in the lien avoidance provision, and 

because retroactive application would result in a complete destruction of a property right of the 

creditor, the Supreme Court held that the lien avoidance provision could not be applied retroactively 

based on those principles. It avoided basing its decision on reasoning that could implicate the Fifth 

Amendment’s prohibition against taking private property without compensation, i.e., it avoided holding 

that the lien statute could be retroactively applied, but reached the same result as that of the Court of 

Appeals. Id. at 83. 

The Supreme Court was able to avoid constitutional questions in Bradley only because it was 

possible to decide it correctly on independent, i.e., non-constitutional grounds. Contrary to the 

implication in Defendants’ Opposition, the case does not stand for the proposition that a court can 

decide a case wrongly in order to avoid a constitutional issue. Security Industrial Bank has no 

application here, where the Court is presented with a straightforward and unavoidable constitutional 

question about the proper construction and application of a constitutional provision governing a 

fundamental right to a living wage for Nevada minimum wage earners. 

The other cases cited by Defendants for their retroactive application argument are neither 

controlling nor applicable. Both involved the retroactive application of newly enacted or interceding 
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statutes, which is not the case here. See In re Ashe, 712 F.2d 864 (3d Cir. 1983) (prohibiting the 

retroactive application of the same bankruptcy lien avoidance provision addressed in Security 

Industrial Bank); Roth v. Pritikin, 710 F.2d 934 (2d Cir. 1983) (prohibiting the retroactive application 

of the 1978 Copyright Act to work-for-hire agreements executed prior to the Act’s enactment). 

Similarly, Defendants’ additional reference to the “Ex Post Facto Clause of the U.S. Const., Art. I, § 9, 

cl. 3” is unavailing because that clause describes limitations on Congress’ power, not the initiative and 

referendum power of the citizens of Nevada.4 See Opposition at 13. 

While Defendants’ constitutional arguments have no merit, they do highlight an important 

additional consideration with regard to the invalidity of the Regulations. As discussed above, if “offer” 

in the Regulations means merely to make insurance available, not to provide it, as Defendants contend, 

then by circumscribing the benefits to employees expressly intended by the Minimum Wage 

Amendment, the Regulations impermissibly impair vested rights and attach new disabilities to the 

rights of hourly wage earners, in violation of article 1, section 15 of the Nevada Constitution, which 

prohibits ex-post facto laws and impairment of contracts. See, e.g., 16B Am. Jur. 2d Constitutional Law 

§ 741 (“A state constitutional proscription against retroactive legislation prohibits the impairment of 

vested rights, the creation of new obligations or duties, or the attachment of new disabilities with 

respect to past transactions.”); Reimers v. State, ex rel. Dep’t of Corr., 2011 OK CIV APP 83, ¶ 31, 257 

P.3d 416, 421 (2011) (“Remedial or procedural statutes [or regulations] may operate to retrospectively 

only where they do not create, enlarge, diminish or destroy vested rights. A substantive change that 

alters the rights or obligations of a party cannot be viewed as solely a remedial or procedural change 

and cannot be retrospectively applied.”). Thus, Defendants’ reference to the prohibition against ex post 

facto laws, though not applicable to the Minimum Wage Amendment, may actually point up an 

                                                 
4  Even if Defendants’ citation to section 9 was merely a scrivener’s error, and they meant to refer to 
art. I, section 10, which prohibits states from passing ex post facto laws, section 10’s prohibition 
cannot save their fatally flawed argument either, because the clause prohibits the retroactive application 
of criminal or penal statutes, not remedial provisions such as the Minimum Wage Amendment. See 
Collins v. Younglood, 497 U.S. 37, 43 (1990) (observing that the ex post facto clauses of article I are 
aimed at laws that “retroactively alter the definition of crimes or increase the punishment for criminal 
acts”). 
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additional reason that for the Court not to rely upon the Regulations. 

III. CONCLUSION 

Defendants violated the clear command of the Minimum Wage Amendment by paying Plaintiff 

the lower-tier wage without actually providing him qualifying health insurance. Therefore, Plaintiff is 

entitled to partial summary judgment in his favor on the issue of liability as a matter of law. 

 

DATED this 2nd day of June, 2015. 

 WOLF, RIFKIN, SHAPIRO, 
SCHULMAN & RABKIN, LLP  

  
By: /s/ Bradley Schrager 

  DON SPRINGMEYER, ESQ. 
Nevada State Bar No. 1021 
BRADLEY SCHRAGER, ESQ. 
Nevada State Bar No. 10217 
DANIEL BRAVO, ESQ. 
Nevada State Bar No. 13078 
3556 E. Russell Road, Second Floor 
Las Vegas, Nevada 89120 
Attorneys for Plaintiffs 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 2nd day of June, 2015, a true and correct copy of PLAINTIFF ’S 

REPLY TO DEFENDANTS’ OPPOSITION TO PLAINTIFF’S MOTION FOR PARTIAL 

SUMMARY JUDGMENT ON LIABILITY AS TO PLAINTIFF COLLINS KWAYISI’S FIRST 

CLAIM FOR RELIEF was served via the United States District Court CM/ECF system on all parties 

or persons requiring notice. 

By: /s/ Christie Rehfeld 
 Christie Rehfeld, an Employee of WOLF, RIFKIN, 

SHAPIRO, SCHULMAN & RABKIN, LLP 
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DON SPRINGMEYER, ESQ. 
Nevada State Bar No. 1021 
BRADLEY SCHRAGER, ESQ. 
Nevada State Bar No. 10217 
DANIEL BRAVO, ESQ. 
Nevada State Bar No. 13078 
WOLF, RIFKIN, SHAPIRO,  
SCHULMAN & RABKIN, LLP  
3556 E. Russell Road, 2nd Floor  
Las Vegas, Nevada 89120-2234 
Telephone: (702) 341-5200/Fax: (702) 341-5300 
Email: dspringmeyer@wrslawyers.com 
Email: bschrager@wrslawyers.com 
Email: dbravo@wrslawyers.com 
Attorneys for Plaintiffs 
 
 

UNITED STATES DISTRICT COURT 

DISTRICT OF NEVADA 

ERIN HANKS, et al., all on behalf of 
themselves and all similarly-situated 
individuals, 
 
 Plaintiffs, 
 
 vs. 
 
BRIAD RESTAURANT GROUP, LLC.; 
and DOES 1 through 100, Inclusive, 
 
 Defendant. 
 

 
 
 
 
 
 
 
 
 
 

Case No: 2:14-cv-00786-GMN-PAL 
 
 
PLAINTIFFS ’ MOTION  FOR PARTIAL 
SUMMARY JUDGMENT ON LIABILITY 
AS TO PLAINTIFF JEFFREY 
ANDERSEN’S FIRST CLAIM FOR 
RELIEF 

 
 Plaintiff Jeffrey Andersen, by and through his attorneys of record, hereby files a Motion for 

Partial Summary Judgment as to Liability on his first claim for relief. This Motion is based on the 

Memorandum of Points and Authorities below, all papers and exhibits on file herein,1 and any oral 

argument at hearing in this matter. 

/ / / 

/ / / 

/ / / 

/ / / 
                                                 
1  See Declaration of Bradley S. Schrager, Esq. (“Schrager Decl.”), here attached as Exhibit A . 

Case 2:14-cv-00786-GMN-PAL   Document 114   Filed 09/08/15   Page 1 of 17



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

 Plaintiff Jeffrey Andersen (“Mr. Andersen”) worked for Defendant Briad Restaurant Group, 

LLC (“Defendant”) from July of 2009 through March of 2013. Mr. Andersen was paid at an hourly 

rate of $7.25 for a majority of his employment.2 He was never provided qualifying health insurance 

by Defendant—never had or was enrolled by Defendant in any such health insurance plan—at any 

time during his employment. Defendant was not eligible to pay him at a wage rate of less than 

$8.25 per hour at any time. Defendant was required by law to compensate Mr. Andersen at a rate of 

no less than $8.25 per hour during the entirety of his employment, and is thus liable to him for the 

wages unlawfully withheld from him, and all damages prayed for and flowing from Defendant’s 

unlawful conduct. 

 Article XV, section 16(A) of the Nevada Constitution (the “Minimum Wage Amendment” 

or the “Amendment”) is plain: 

Each employer shall pay a wage to each employee of not less than the hourly rates 
set forth in this section. The rate shall be five dollars and fifteen cents ($5.15) per 
hour worked, if the employer provides health benefits as described herein, or six 
dollars and fifteen cents ($6.15) per hour if the employer does not provide such 
benefits.3  

Nev. Const. art. XV, sec. 16(A) (emphasis supplied). Employers must provide qualifying health 

insurance benefits to their employees, or they must pay employees not less than the upper-tier 

minimum wage rate for every hour worked. The Amendment also requires that if such health 

insurance benefits are provided, the premium costs to the employee cannot exceed ten percent of 

the employee’s gross taxable income from the employer. Id. 

 The Amendment, enacted in 2006 by overwhelming popular vote of the people, offered 

                                                 
2  Mr. Andersen was paid at an hourly rate of $7.25 beginning of July of 2010; prior to that time, 
Mr. Andersen was paid at an hourly rate of $6.15. 
3  The Minimum Wage Amendment is subject to an indexing mechanism, such that by 
July 1, 2010, the upper-tier rate for employees who are not provided qualifying health insurance 
benefits was raised to $8.25 per hour. See State of Nevada, Minimum Wage, 2010 Annual Bulletin, 
April 1, 2010, http://www.laborcommissioner.com/min_wage_overtime/4-1-10 (accessed Apr. 17, 
2015). The upper-tier rate has remained at $8.25 per hour since that time. 
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both employers and employees straightforward economic choices: Employers had to choose 

between either paying employees at the upper-tier wage rate, or providing qualifying health 

insurance benefits at a capped cost that might entail subsidizing employee premiums if the costs of 

the benefits exceeded ten percent of the employee’s wages. Employees, on the other hand, were 

given the choice between accepting such health insurance benefits and being paid at the lower-tier 

rate, or eschewing such benefits and being paid at the upper-tier rate. This was, and is, the bargain 

of the Minimum Wage Amendment. 

 Here, Mr. Andersen was not allowed the benefit of his constitutionally-protected choice; he 

was never enrolled in or provided qualifying health insurance benefits, but was paid below the legal 

rate by Defendant. Instead, Defendant devised a game it thought it could not lose—merely 

purporting to offer substandard health insurance benefits, and paying Mr. Andersen below $8.25 

per hour whether or not he received any health benefits at all. In other words, Defendant received 

the benefit of the constitutional bargain, while Mr. Andersen—like so many of his work 

colleagues—received an unconstitutionally-insufficient hourly wage. This is in direct contradiction 

to the plain language, intent, and public policy underlying the Minimum Wage Amendment. 

II. LEGAL STANDARD 

 In considering a motion for summary judgment, the court performs “the threshold inquiry of 

determining whether there is the need for a trial—whether, in other words, there are any genuine 

factual issues that properly can be resolved only by a finder of fact because they may reasonably be 

resolved in favor of either party.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 250, 106 S. Ct. 

2505, 2511 (1986); United States v. Arango, 670 F.3d 988, 992 (9th Cir. 2012). F.R.C.P. 56(a) 

specifically permits the Court to entertain issues on partial summary judgment on part of a claim or 

defense, and partial summary judgment can be useful for courts in focusing the issues to be 

litigated, thus conserving judicial resources. See F.R.C.P 56(a); Miller v. Wackenhut Servs., Inc., 

808 F. Supp. 697 (W.D. Mo. 1992). Because partial summary judgment allows a court “to isolate 

and dispose of factually unsupported claims or defenses,” the court construes the evidence before it 

“in the light most favorable to the opposing party.” Celotex Corp. v. Catrett, 477 U.S. 317, 323-24, 

106 S. Ct. 2548, 2553 (1986); Adickes v. S. H. Kress & Co., 398 U.S. 144, 157, 90 S. Ct. 1598, 

Case 2:14-cv-00786-GMN-PAL   Document 114   Filed 09/08/15   Page 3 of 17



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

1608 (1970).  

 The allegations or denials of a pleading, however, will not defeat a well-founded motion. 

See Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586-87, 106 S. Ct. 1348, 

1356 (1986). That is, the opposing party cannot “ rest upon the mere allegations or denials of the 

adverse party’s pleading but must instead produce evidence that set[s] forth specific facts showing 

that there is a genuine issue for trial.” Estate of Tucker ex rel. Tucker v. Interscope Records, Inc., 

515 F.3d 1019, 1030 (9th Cir. 2008) (internal quotations omitted). The nonmoving party “must, by 

affidavit or otherwise, set forth specific facts demonstrating the existence of a genuine issue for 

trial or have summary judgment entered against him.” Id. See also Anderson, 477 U.S. at 250, 106 

S. Ct. at 2511; Arango, 670 F.3d at 992. 

 In a putative class action, courts have discretion to entertain motions regarding all or some 

liability issues, and in exercising this discretion, courts often consider the merits of the claims and 

any doubts as to those merits, the efficiency ruling upon such a motion may offer, and the potential 

for prejudice to the parties or the putative class. “Under the proper circumstances—where it is more 

practicable to do so and where the parties will not suffer significant prejudice—the district court 

has discretion to rule on a motion for summary judgment before it decides the certification issue.” 

Wright v. Schock, 742 F.2d 541, 543-44 (9th Cir. 1984). 

III. PROCEDURAL BACKGROUND 

 Plaintiffs filed their initial Complaint [ECF Doc. 1] on May 19, 2014, and the First 

Amended Complaint [ECF Doc. 6] on May 23, 2014. Defendant filed a motion to dismiss the 

amended complaint [ECF Doc. 14] on July 1, 2014, which the Court granted in part, and denied in 

part. See ECF Doc. 68. Defendant answered the First Amended Complaint on March 4, 2015. See 

ECF Doc. 72. 

IV. UNDISPUTED FACTS 

 The undisputed facts are as follows: 

1. The people of Nevada approved, at the general election of 2006, Question 6, 
now codified at article XV, section 16 of the Nevada Constitution. The text 
of that provision speaks for itself. 

 
2. Mr. Andersen has filed suit per article XV, section 16 of the Nevada 
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Constitution, praying for back pay and damages according to its terms. See 
Amend. Compl [ECF Doc. 6]. 

 
3. Mr. Andersen worked as an employee of Defendant at a TGI Friday’s 

restaurant located in Clark County, Nevada, from July of 2009 through 
March of 2013. See ECF Doc. 6 at ¶¶ 16, 36; Ans. [ECF Doc. 72] at ¶¶ 16, 
36; Declaration of Jeffrey Andersen at ¶¶ 3-4, here attached as Exhibit B. 

 
4. Defendant paid Mr. Andersen at a rate of $7.25 per hour for a majority of his 

employment. See ECF Doc. 6 at ¶ 16; ECF Doc. 72 at ¶ 16; Exhibit B  at ¶ 6. 
 
5. Mr. Andersen never, at any time during his employment, had, enrolled in or 

was provided with qualifying health insurance benefits from Defendant. See 
Exhibit B  at ¶ 7. 

 
 
V. ARGUMENT 

 Section A of the Minimum Wage Amendment clearly and unambiguously authorizes an 

employer to pay the lower-tier minimum wage (originally $5.15 per hour worked) only to those 

employees to whom it “provides health insurance benefits.” Nev. Const. art. XV, § 16(A). If, on the 

other hand, an employer “does not provide such benefits” to an employee, it must pay that 

employee the upper-tier wage (originally $6.15 per hour worked). Id. The two-tiered wage 

provision of the Amendment is mandatory and remedial, and creates a strong incentive to 

employers to provide qualifying health plans or increased wages to their employees.  

 The pertinent text of the Amendment reads as follows: 

Each employer shall pay a wage to each employee of not less than the hourly rates 
set forth in this section. The rate shall be five dollars and fifteen cents ($5.15) per 
hour worked, if the employer provides health benefits as described herein, or six 
dollars and fifteen cents ($6.15) per hour if the employer does not provide such 
benefits. Offering health benefits within the meaning of this section shall consist of 
making health insurance available to the employee for the employee and the 
employee’s dependents at a total cost of not more than 10 percent of the employee’s 
gross taxable income from the employer. 

Id. (emphasis supplied). 

 As demonstrated herein, Mr. Andersen is entitled to partial summary judgment on his first 

claim for relief, because Defendant could only pay the lower-tier wage if it actually provided (or 

supplied or furnished) a qualifying health plan to Mr. Andersen, which it did not, but must have 
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paid the upper-tier wage to him if they did not actually provide (or supply or furnish) such benefits, 

for any reason.4 It may be that Defendant will claim that all it had to do was “offer” health 

insurance benefits to gain the privilege of underpaying its minimum wage employees. Such 

conduct is not, in any way, authorized by the Minimum Wage Amendment. 

A. The Plain Language Of The Minimum Wage Amendment 

 In interpreting a Nevada statute for the first time, this Court must predict how the Nevada 

Supreme Court would interpret it. Sobel v. Hertz Corp., 291 F.R.D. 525, 534 (D. Nev. 2013). The 

meaning and operation of the Amendment’s two-tiered wage scheme is evident, unambiguous, and 

unavoidable: employer payment of the lower-tier hourly wage is conditioned upon an employer’s 

actual provision of qualifying health insurance benefits to its employee. If, as here, a provision is 

clear and unambiguous, Nevada courts will not look beyond the language of the provision. Miller v. 

Burk, 124 Nev. 579, 590-91, 188 P.3d 1112, 1119-20 (2008). Although the Amendment does not 

expressly define “provide,” the meaning is facially evident from the text of the Amendment. Thus, 

the Court need not be detained by rules of statutory construction, as they only apply if a statute or 

constitutional provision is ambiguous. 

1. The plain, ordinary, and everyday meaning of “provide” 

It is well-established that, when interpreting a statute, courts first look to the plain language 

of the statute, giving every word, phrase, and sentence its usual, natural, and ordinary import and 

meaning, unless doing so violates the statute’s spirit. See Royal Foods Co. v. RJR Holdings, Inc., 

252 F.3d 1102, 1106 (9th Cir. 2001); McKay v. Bd. of Sup’rs of Carson City, 102 Nev. 644, 648, 

730 P.2d 438, 441 (1986). When a statute or constitutional provision is facially clear, courts will 

not generally go beyond its plain language. McKay, 102 Nev. at 648, 730 P.2d at 441. Stated 
                                                 
4  Reasons that an employee might not be furnished a qualifying health plan by his employer, in 
which case the employer would be required under the Amendment to pay the upper tier wage, 
might include, but are not limited to: (1) the employee might decline coverage because it knows 
that the insurance offered by the employee is substandard, “junk” insurance; (2) the employee 
might not qualify under the employer’s chosen insurance provider; (3) the employee might opt to 
self-insure or to obtain other coverage; or (4) the employer may fail to offer any insurance to the 
employee; or (5) the employer may offer it in such a way that actively discourages the employee 
from accepting it. 
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another way, when a statute or provision is susceptible to only one honest construction, that alone 

is the construction which properly can be given. See Robinson v. Shell Oil Co., 519 U.S. 337, 341, 

117 S. Ct. 843, 846 (1997); Washoe Med. Ctr., Inc. v. Reliance Ins. Co., 112 Nev. 494, 496, 915 

P.2d 288, 289 (1996) (citing Building & Constr. Trades v. Public Works, 108 Nev. 605, 610, 836 

P.2d 633, 636 (1992)). Plain language controls unless it would lead to absurd results. See United 

States v. Romero-Bustamente, 337 F.3d 1104, 1109 (9th Cir. 2003); Harris Associates v. Clark 

Cnty. Sch. Dist., 119 Nev. 638, 642, 81 P.3d 532, 534 (2003).  

The plain language and intended operation of the Amendment is ascertainable from the face 

of the Amendment. An employer must do more than merely wave a junk health plan in front of an 

employee, who may well rightly decline it, in order to qualify for paying the employee the lower-

tier wage. Any other construction would be absurd, and would turn the incentives embodied by the 

Amendment to encourage employers to provide qualifying health plans to their employees or else 

pay higher wages to those employees, on their heads. 

“Provide” in the wage provision of the Amendment must be accorded its ordinary and 

everyday meaning of actually furnishing or supplying employees with coverage. The ordinary and 

everyday meaning of “provide” according to the online Merriam-Webster Dictionary and 

Thesaurus is “to put (something) into the possession of someone for use or consumption,” not 

merely to offer that such transfer of possession take place, even if it does not occur. See Merriam-

Webster (Online) Dictionary and Thesaurus, http://www.merriam-webster.com/thesaurus/provide 

(accessed Apr. 17, 2015) (parentheticals in the original). Synonyms of “provide” include “deliver”, 

“give”, “hand”, “hand over”, and “supply[.]” Id. The online resource uses “provide” and “furnish” 

or “supply” interchangeably. Id. For instance, the meaning for “furnish” is (1) “to provide 

(someone) with what is needed for a task or activity” and (2) “to put (something) into the 

possession of someone for use or consumption[.]” Id., http://www.merriam-

webster.com/thesaurus/furnish (accessed Apr. 17, 2015) (parentheticals in the original). Synonyms 

for “furnish” include “supply”, “feed”, “give”, “hand”, “hand over”, and, most notably, 

“provide[.]” Id. 

Likewise, the meaning of “supply” is (1) “to provide (someone) with what is needed for a 
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task or activity” and (2) “to put (something) into the possession of someone for use or 

consumption[.]” Id., http://www.merriam-webster.com/thesaurus/supply (accessed Apr. 17, 2015) 

(parentheticals in the original). Synonyms for “supply” include “deliver”, “feed”, “give”, “hand”, 

“hand over”, and, again, “provide[.]” Id. Likewise, the first definition of “provide” according to 

Black’s Law Dictionary (Online), http://thelawdictionary.org/provide/ (accessed Apr. 17, 2015), is 

“an act of furnishing or supplying a person with a product.” See also Black’s Law Dictionary (5th 

ed. 1979) (defining “furnish” as interchangeable with “provide” — “To supply, provide, or equip, 

for accomplishment of a particular purpose.”).  

Nevada courts also have used “provide” interchangeably with the word “furnish” to connote 

a transfer of possession from one to another, as opposed to merely suggesting or posing something. 

See, e.g., State v. Powe, No. 55909, 2010 WL 3462763 at *1 (Nev. July 19, 2010). In interpreting a 

Nevada criminal statute’s use of the word “furnish” for example, the district court found as a matter 

of law that “furnishing” calls for actual delivery by one person to another. Id. Reviewing that 

interpretation de novo, the Nevada Supreme Court affirmed. Id. (citing Walker v. State, 428 So.2d 

139, 141 (Ala. Crim. App. 1982) (“‘[F]urnishes’ means to provide or supply and connotes a 

transfer of possession.”); Bailey v. State, 120 Nev. 406, 409, 91 P.3d 596, 598 (2004) (stating that if 

the words of a statute have ordinary meaning, this court will not look beyond the plain language of 

the statute unless that meaning was clearly not intended)).5 

 Thus, by looking only at the plain and unambiguous language of the Amendment’s two-

                                                 
5 Similarly, the Internal Revenue Service (“IRS”) construes a Treasury Regulation that requires 
the IRS to “provide” an applicant with a copy of all comments on an application filed under Treas. 
Reg. § 601.201(o)(3) to mean that the IRS must actually “furnish or supply” the materials to the 
applicant, not merely make them available. See Statement of Procedural Rules of Section 
601.201(o), GCM 36593 (I.R.S. Feb. 20, 1976). The IRS states: 

However, allowing inspection and copying of materials or even supplying the 
materials on request will not satisfy the requirement of Treas. Reg. § 
601.201(o)(5)(vii), that these materials be provided to the applicant. We believe that, 
pursuant to Treas. Reg. § 601.201(o)(5)(vii), the applicant must be furnished or 
supplied with the required copies and not merely given the opportunity to obtain 
them. If necessary, rather than adopting a strained reading of the word “provide,” 
the Regulation should be amended.” 

Id. (emphasis supplied). 
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tiered wage provision as required, it is clear that the operative word “provide” means something 

other than simply suggesting or “offering” any sort of health plan. Interpretation necessarily begins 

with the assumption that the language employed by the drafters was intentional and its ordinary 

meaning accurately expresses the drafter’s purpose. See, e.g., Gross v. FBL Fin. Servs., Inc., 557 

U.S. 167, 175, 129 S. Ct. 2343, 2350 (2009) (“Statutory construction must begin with the language 

employed by Congress and the assumption that the ordinary meaning of that language accurately 

expresses the legislative purpose.”). “Provide” and the other terms of the Amendment must be 

respected as being chosen carefully and deliberately by the drafters, and were approved 

overwhelmingly by the people of Nevada. 

2. “Provide” does not mean “offer”  

Defendant will contend that it needed only “offer” Mr. Andersen health benefits—of any 

kind, even a junk plan with little or no discernible value as health insurance—in order to gain the 

constitutional privilege of paying him below the upper-tier minimum hourly wage. But employers 

cannot do so, and having attempted to do so is just a manner of shortchanging workers, 

Mr. Andersen among them. “Provide” within the context of the wage structure sentence of the 

Amendment has a particular and ordinary meaning within that sentence—actually to supply or 

furnish health insurance—which cannot be read out of the statute. The succeeding phrase after the 

constitutional command to “provide” benefits, “[o]ffering health benefits …” plainly concerns the 

cost of insurance that shall be made available to the employees if the employer decides to offer 

such benefits and attempt to exercise the privilege of paying at the lower-tier hourly minimum 

wage rate. Nev. Const. art. XV, § 16(A). Specifically, under that sentence, if they are going to 

provide benefits and pay less than the upper-tier wage, employers must “offer” health plans that 

cover the employee and all the employee’s dependents and the premium cost does not exceed ten 

percent of the employee’s gross taxable income from the employer. Id. The term “[o]ffering” is not 

concerned with whether an employer qualifies for paying the lower-tier wage addressed in the prior 

sentence and is, moreover, a separate and distinct constitutional command from “providing” the 

required insurance benefits.  

By contrast with the definition of “provide”, the meaning of “offer” in Merriam-Webster is 
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merely to (1) “ to put before another for acceptance or consideration” or (2) “to set before the mind 

for consideration[.]” Merriam-Webster (Online) Dictionary and Thesaurus, http://www.merriam-

webster.com/thesaurus/furnish (accessed Apr. 17, 2015). Synonyms for “offer” include “extend”, 

“pose”, “proffer”, and “suggest”, but notably not “provide”, “furnish”, or “supply[.]” Id.6 Thus, 

“offer”, a much less active verb, is patently not a synonym for or interchangeable with “provide” in 

the wage provision sentence of the Amendment. 

In Lorton v. Jones, 130 Nev. Adv. Op. 8, 322 P.3d 1051 (2014), the Nevada Supreme Court 

construed a Nevada constitutional provision on term limits in granting a mayoral candidate’s 

petition for writ of mandamus, which challenged the eligibility of a former city council member in 

the election. Although ultimately finding that both parties’ interpretations of the term provision 

were plausible, and thus that article XV, section 3(2) of the Nevada Constitution was ambiguous, 

before looking outside the plain text of the provision to policy and history, the Supreme Court first 

looked carefully at the words expressly chosen by the drafters for a proper interpretation of the 

provision. Id., 322 P.3d at 1056. More important, the Court found it significant that the drafters 

chose to use different terms in addressing how term limits apply in state and local elections by 

saying that a person may not be elected to a “state office or local governing body.” Id.  

The Nevada Supreme Court noted that the drafters could have used “state governing body” 

and “local governing body” to indicate the bodies as a whole, or “state office” and “local office” to 

indicate individual positions. Id., 322 P.3d at 1057. “Instead,” the Supreme Court reasoned, the 

drafters “chose the distinct terms ‘state office’ and ‘local governing body,’ which indicates that, at 

the state level, the drafters intended to prevent election to a specific office, but at the local level, the 

intent was to preclude continuing service on the governing body generally.” Id. To support its 

decision, it quoted Antonin Scalia and Bryan A. Garner, Reading Law: The Interpretation of Legal 

Texts, 170 (2012): 
                                                 
6  See also Black’s Law Dictionary (Online), http://thelawdictionary.org/offer/ (accessed Apr. 17, 
2015) (where the first definition of “offer” is “to bring to or before; to present for acceptance or 
rejection; to hold out or proffer, to make a proposal; to exhibit something that may be taken or 
received or not). 
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“[W]here the document has used one term in one place, and a materially different 
term in another, the presumption is that the different term denotes a different idea. 

Id. (emphasis supplied). 

 In the case of the Amendment, the drafters likewise chose distinct terms: “provide”, when 

describing what actions by employers are required to qualify them to pay the lower-tier wage to 

employees, and “offering”, when separately describing the cost of health plans which may be 

offered when providing benefits under the Amendment. As in Lorton, the distinction between these 

two verbs and two sentences may not be ignored or glossed over, as the first guide to statutory 

interpretation is the actual wording chosen by the drafters. 

B. Consistency With History, Policy, Intent And Purpose Of The Amendment 

Any actual confusion or ambiguity regarding the requirements of the Minimum Wage 

Amendment, should it even be considered to exist, is resolved by resort to the simplest of 

construction analyses. In such cases, courts may look to the provision’s history, public policy and 

reason to determine what the voters and drafters intended. Sobel, 291 F.R.D. at 534; Miller , 124 

Nev. at 590, 188 P.3d at 1120. The guiding star of statutory interpretation of a provision such as the 

one at issue here is the drafters’ and voters’ intent as gleaned from the history, policy and purpose 

of the constitutional provision.7 Courts determine the drafters’ and voters’ intent by construing the 

statute in a manner that conforms to reason and public policy. Nevada Attorney for Injured Workers 

                                                 
7  See City Plan Dev., Inc. v. Office of Labor Com’r, 121 Nev. 419, 435, 117 P.3d 182, 192 (2005) 
(in rejecting the Labor commissioner’s interpretation of NRS 338.090, the penalty provision of the 
wage statutes governing public works, as providing for double assessments, the court stated: 
“When interpreting a statute, this court will look to the policy and spirit of the law and will seek to 
avoid an interpretation that leads to an absurd result.”); Thomas v. Nevada Yellow Cab Corp., 130 
Nev. Adv. Op. 52, 327 P.3d 518, 522 (2014) (“The goal of constitutional interpretation is to 
determine the public understanding of a legal test leading up to and in the period after its enactment 
or ratification.”) (internal quotation marks and citation omitted); City of Sparks v. Sparks Mun. 
Court, 129 Nev. Adv. Op. 38, 302 P.3d 1118, 1126 (2013) (“The goal of constitutional 
interpretation is to determine the public understanding of a legal text leading up to and in the period 
after its enactment or ratification … In the face of this ambiguity, we look beyond the language of 
the provision to determine the intent of the voters in approving the Amendment.”) (citations 
omitted). If a provision is ambiguous, the drafters’ intent becomes the controlling factor in statutory 
construction. Harris Associates, 119 Nev. at 642, 81 P.3d at 534. 
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v. Nevada Self-Insurers Ass’n, 126 Nev. Adv. Op. 7, 225 P.3d 1265, 1271 (2010). The general rule 

is that courts should use the contemporaneous construction by those charged with drafting a 

provision, rather than a post hoc construction. 6 Treatise on Const. L. § 23.32 (cited with approval 

by the Nevada Supreme Court in Strickland v. Waymire, 126 Nev. Adv. Op. 25, 235 P.3d 605, 609 

(2010)). 

 As the Nevada Supreme Court explained in Lorton, supra: 

Outside of the text, the purpose of the provision and public policy are relevant to our 
interpretation of Article 15, Section 3(2), and these considerations further support 
the conclusion that the limitations apply to the local governing body as a whole. 
Article 15, Section 3(2)’s limitations provision was enacted by voters through the 
ballot initiative process following its approval at the 1994 and 1996 elections. When 
the question was presented to voters, the proponents stated that its purpose was to 
‘stop career politicians’ by preventing them from holding office for an excessive 
number of terms. 

Lorton, 322 P.3d at 1057 (noting that the objective of limiting career politicians in order to promote 

a government of citizen representatives has been recognized as a “legitimate state interest”).  

 Applying this critical rule of constitutional construction to the Amendment, it is clear that 

the drafters intended to benefit and protect Nevada wage earners by requiring employers either to 

pay the upper-tier wage, or to provide employees with qualifying health plans in order to pay the 

lower-tier wage. Nothing in the Amendment’s history indicates that the drafters or voters intended 

the Amendment to benefit employers or to give them any loophole to pay the lower-tier wage (then, 

a mere $5.15) per hour merely by doing anything other than providing qualifying health insurance 

benefits to employees. 

The actual, condensed question posed to the voters on the 2004 and 2006 General Election 

ballots was “Shall the Nevada Constitution be amended to raise the minimum wage paid to 

employees?” In the published arguments contained in the sample ballots at each election, the 

proponents offered the following explanation: 

The proposed Amendment, if passed, would create a new section to Article 15 of the 
Nevada Constitution. The Amendment would require employers to pay Nevada 
employees $5.15 per hour worked if the employer provides health benefits, or $6.15 
per hour worked if the employer does not provide health benefits. 

See Nevada Statewide Ballot Questions, 2004, 2006, Nevada Secretary of State, Question No. 6, a 
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true and accurate copy of which is included as Exhibit C . 

 The express findings and purposes of the Amendment included the following: 

1. No full-time worker should live in poverty in our state. 
2. Raising the minimum wage is the best way to fight poverty. By raising the 

minimum wage form [sic.] $5.15 to $6.15 an hour, a full-time worker will 
earn an additional $2,000 in wages. That’s enough to make a big difference 
in the lives of low-income workers to move many families out of poverty. 

3. For low-wage workers, a disproportionate amount of their income goes 
toward cost of living expenses. Living expenses such as housing, healthcare, 
and food have far outpaced wage levels for Nevada’s working families. 

4. In our state, 6 out of 10 minimum wage earners are women. Moreover 25 
percent of all minimum wage earners are single mothers, many of whom 
work full-time. 

5. At $5.15 an hour, minimum wage workers in Nevada make less money than 
they would on welfare. When people choose work over welfare, they become 
productive members of society and the burden on Nevada taxpayers is 
reduced. 

6. Raising the minimum wage from $5.15 an hour to $6.15 an hour affirms 
Nevadan’s beliefs that we value work, especially the difficult jobs performed 
by hotel maids, childcare workers, and nursing home employees. We need to 
make sure the workers who are the backbone of our economy receive fair 
paychecks that allow them and their families to live above the poverty line. 

Id. 

Two striking observations immediately arise from the stated findings and purposes of the 

Amendment. First, without question, the Amendment’s proponents placed a premium on making a 

difference for the better in the lives of low-income wage earners in Nevada by increasing their 

wages in an attempt to move them out of poverty and to assist with living expenses such as health 

care. The measure was titled “RAISE THE MINIMUM WAGE FOR WORKING NEVADANS.” 

Id. The increased minimum wage provisions of the Amendment were clearly crafted to benefit 

hourly employees in Nevada, not their employers. It cannot be seriously argued that any intent of 

the Amendment was to leave a worker’s wages at the lower-tier, while stranding him or her without 

the benefits promised by the Amendment’s passage. 

 Second, and perhaps more important for present purposes, the entire idea behind the 

Amendment was to increase the minimum wage from the then-existing federal minimum hourly 

wage of $5.15 per hour worked, to an “upper-tier” wage at the time of $6.15 per hour worked. In 
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other words, the Amendment was expressly purposed to move Nevada wage earners from the 

lower-tier to the upper-tier.8 Therefore, paying the lower-tier wage was intended to be an exception 

and a narrow privilege, earned by employers only by providing—actually providing—qualifying 

health insurance to an employee. To read the provision otherwise would thwart the stated purposes 

of the Amendment and create incentives to employers merely to offer junk or sham insurance 

coverage with the expectation (or even encouragement) that the employee will decline it, so that the 

employer can pay the lower-tier wage without having to furnish the benefit promised by the 

Amendment. 

C. Recent Interpretations Of The Amendment’s Requirements by Nevada District 
Courts 

Recently, on August 12, 2015, Judge James E. Wilson of the First Judicial District Court 

recently found, in invalidating N.A.C. 608.100(1), that “the Minimum Wage Amendment requires 

that employees actually receive qualified health insurance in order for the employer to pay, 

currently, down to $7.25 per hour to those employees.” See Exhibit D  at 8, a true and accurate 

copy of Judge Wilson’s August 12, 2015 Decision and Order in Hancock v. State ex rel Labor 

Commissioner, First Judicial District Case No. 14 OC 00080 1B. The Court states that 

“[o]therwise, the purposes and benefits of the Amendment are thwarted, and employees (the 

obvious beneficiaries of the Amendment) who reject insurance plans offered by their employer 

would receive neither the low-cost health insurance … nor the raise in wages[.]” Id. The Court 

continues that “the overall definitional weight of the verb phrase ‘to provide’ lends credence … that 

it means to furnish, or to supply, rather than merely to make available, especially when the overall 

context and scheme of the Minimum Wage Amendment is taken into consideration.” Id. at 9. 

Similarly, on July 15, 2015, Judge Timothy C. Williams of the Eighth Judicial District 

Court found that “[t]he language of the Minimum Wage Amendment … is unambiguous: An 
                                                 
8  See Exhibit C , Findings and Purpose of the Amendment, #2 (“By raising the minimum wage 
form [sic.] $5.15 an hour to $6.15 an hour …”), #5 (“At $5.15 an hour, minimum wage workers in 
Nevada make less money than they would on welfare.”), #6 (“Raising the minimum wage from 
$5.15 an hour to $6.15 an hour affirms Nevadan’s beliefs …”). 
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employer must actually provide, supply, or furnish qualifying health insurance to an employee as a 

precondition to paying that employee the lower-tier hourly minimum wage in the sum of $7.25. 

Merely offering health insurance coverage is insufficient.” See Exhibit E , a true and accurate copy 

of Notice of Entry of July 15, 2015 Order in Diaz et al v. MDC Restaurants, LLC et al, Eighth 

Judicial District Court Case No. A701633. The Court states “that for an employer to ‘provide’ 

health benefits, an employee must actually enroll in health insurance that is offered by the 

employer.” Id. 

 The recent court decisions demonstrate that the text and policy of the Minimum Wage 

Amendment envisions a bargaining between employer and employee: Employees choose between 

receiving the upper-tier minimum wage, or the lower-tier minimum wage coupled with low-cost 

health insurance. Any other construction of the Amendment creates a loophole for employers, 

allowing them to avoid a minimum wage increase and not provide health insurance to minimum 

wage workers; such a construction flouts the plain language and express purpose of the 

Amendment; in fact, it renders the Amendment largely impotent. As Judge Wilson states, “[t]he 

fundamental operation of the Minimum Wage Amendment, fairly construed, demands that 

employees not be left with none of the benefits of its enactment, whether they be the higher wage 

rate or the promised low-cost health insurance for themselves and their families. See Exhibit D  at 

9. 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 
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VI. CONCLUSION  

 The language of the Nevada Minimum Wage Amendment is unambiguous: An employer 

must actually provide, supply, or furnish qualifying health insurance to an employee as a 

precondition to paying that employee the lower-tier hourly minimum wage. Merely “offering” 

substandard, or even qualifying, health insurance coverage is insufficient, if it is not actually 

provided to the employee. There is no ambiguity in the ordinary usage and meaning of the word 

“provide.” It is undisputed that Defendant did not provide Mr. Andersen with qualifying health 

insurance benefits during his employment; Defendant, however, claimed the right to pay him—and 

did pay him—below the rate of $8.25 per hour. He is entitled to partial summary judgment on his 

first claim for relief. 

 DATED this 8th day of September, 2015. 

 WOLF, RIFKIN, SHAPIRO, 
SCHULMAN & RABKIN, LLP  

  
By: /s/ Bradley Schrager 

  DON SPRINGMEYER, ESQ. 
Nevada State Bar No. 1021 
BRADLEY SCHRAGER, ESQ. 
Nevada State Bar No. 10217 
DANIEL BRAVO, ESQ. 
Nevada State Bar No. 13078 
3556 E. Russell Road, Second Floor 
Las Vegas, Nevada 89120 
Attorneys for Plaintiffs 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 8th day of September, 2015, a true and correct copy of 

PLAINTIFFS’ MOTION FOR PARTIAL SUMMARY JUDGMENT ON LIABILITY AS 

TO PLAINTIFF JEFFREY ANDERSE N’S FIRST CLAIM FOR RELIEF was served via the 

United States District Court CM/ECF system on all parties or persons requiring notice. 

By: /s/ Christie Rehfield 
 Christie Rehfield, an Employee of WOLF, 

RIFKIN, SHAPIRO, SCHULMAN & 
RABKIN, LLP 
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IN THE SUPREME COURT OF THE STATE OF NEVADA  
 
THE STATE OF NEVADA, OFFICE OF 
THE LABOR COMMISSIONER; AND 
SHANNON CHAMBERS, NEVADA 
LABOR COMMISSIONER IN HER 
OFFICIAL CAPACITY 

Appellants, 

vs. 

CODY C. HANCOCK, AN 
INDIVIDUAL, 

Respondent. 

Case No. 68770 

ERIN HANKS, 

Appellant, 

vs. 

BRIAD RESTAURANT GROUP, LLC, A 
NEW JERSEY LIMITED LIABILITY 
COMPANY, 
 

Respondent. 
 

Case No. 68845 

COLLINS KWAYISI, AN INDIVIDUAL,

Appellant, 

vs. 

WENDY’S OF LAS VEGAS, INC., AN 
OHIO CORPORATION; AND CEDAR 
ENTERPRISES, INC., AN OHIO 
CORPORAITON, 
 

Respondents. 
 

Case No. 68754 

MDC RESTAURANTS, LLC, A 
NEVADA LIMITED LIABILITY 
COMPANY; LAGUNA RESTAURANTS 
LLC, A NEVADA LIMITED LIABLITY 
COMPANY; AND INKA LLC, A 
NEVADA LIMITED LIABILITY 
COMPANY, 

Petitioners, 

vs. 

THE EIGHTH JUDICIAL DISTRICT 

Case No. 68523 

Electronically Filed
Dec 14 2015 03:42 p.m.
Tracie K. Lindeman
Clerk of Supreme Court

Docket 68523   Document 2015-38082



 

2 
 

COURT OF THE STATE OF NEVADA 
IN AND FOR THE COUNTY OF 
CLARK AND THE HONORABLE 
TIMOTHY WILLIAMS, DISTRICT 
JUDGE, 

Respondents, 

and 
 
PAULETTE DIAZ, AN INDIVIDUAL; 
LAWANDA GAIL WILBANKS, AN 
INDIVIDUAL; and CHARITY 
FITZLAFF, AN INDIVIDUAL, ALL ON 
BEHALF OF THEMSELVES AND ALL 
SIMILARLY-SITUATED 
INDIVIDUALS, 
 

Real Parties in Interest. 
 

 

APPENDIX TO RESPONDENT BRIAD RESTAURANT GROUP, LLC’S 
ANSWERING BRIEF AND ANSWER TO WRIT OF PETITION 

 
APPENDIX TO RESPONDENTS WENDY’S OF LAS VEGAS, INC.’S AND 
CEDAR ENTERPRISES, INC.’S, ANSWERING BRIEF AND ANSWER TO 

WRIT OF PETITION 
 

AND 
 

APPENDIX TO PETITIONERS MDC RESTAURANTS, LLC’S, LAGUNA 
RESTAURANTS LLC’S, AND INKA LLC’S, REPLY IN SUPPORT OF 

PETITION FOR WRIT OF MA NDAMUS OR PROHIBITION 
 

RICK D. ROSKELLEY, ESQ. 
ROGER L. GRANDGENETT II, ESQ. 

MONTGOMERY Y. PAEK, ESQ. 
KATHRYN B. BLAKEY, ESQ. 
LITTLER MENDELSON, P.C. 

3960 Howard Hughes Parkway, Suite 300 
Las Vegas, Nevada 89169-5937 

Telephone: 702.862.8800 
Facsimile:  702.862.8811 
Attorneys for Petitioners  
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INDEX OF APPENDIX 

Name of Document Appendix Page Number
Motion of Plaintiffs for Partial Summary Judgment 
on Liability as to Plaintiff Collins Kwayisi’s First 

Claim for Relief 
Case No. 2:14-cv-00729

Vol. I 001 – 021

Defendants’ Opposition to Motion for Plaintiffs for 
Partial Summary Judgment as to Plaintiff Collins 

Kwayisi’s First Claim for Relief 
Case No. 2:14-cv-00729

Vol. I 022 – 036

Plaintiff’s Reply to Defendants’ Opposition to 
Plaintiff’s Motion for Partial Summary Judgment on 

Liability as to Plaintiff Collins Kwayisi’s First 
Claim for Relief 

Case No. 2:14-cv-00729

Vol. I 037 – 055

Plaintiffs’ Motion for Partial Summary Judgment on 
Liability as to Plaintiff Jeffrey Andersen’s First 

Claim for Relief 
Case No. 2:14-cv-00786

Vol. I 056 – 119

Orders Accepting Certified Question, Directing 
Briefing, and Direction Submission of Filing Fee 

Case Nos. 68754 and 68845

Vol. I 120 – 125

Order to Consolidate Matters
Case Nos. 68523, 68754, 68770, 68845

Vol. I 126 – 130

Defendants’ Opposition to Motion of Plaintiffs for 
Partial Summary Judgment on Liability as to 

Plaintiff Collins Kwayisi’s First Claim for Relief 
Case No. 2-14-cv-00729

Vol. I 131 – 147
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CERTIFICATE OF SERVICE 

I am a resident of the State of Nevada, over the age of eighteen years, and not a 

party to the within action. My business address is 3960 Howard Hughes Parkway, 

Suite 300, Las Vegas, Nevada, 89169.  On December 14, 2015, I served the within 

document: 

APPENDIX TO RESPONDENT BRIAD RESTAURANT GROUP, LLC’S 
ANSWERING BRIEF AND ANSWER TO WRIT OF PETITION 

 
APPENDIX TO RESPONDENTS WENDY’S OF LAS VEGAS, INC.’S AND 
CEDAR ENTERPRISES, INC.’S, ANSWERING BRIEF AND ANSWER TO 

WRIT OF PETITION 
 

AND 
 

APPENDIX TO PETITIONERS MDC RESTAURANTS, LLC’S, LAGUNA 
RESTAURANTS LLC’S, AND INKA LLC’S, REPLY IN SUPPORT OF 

PETITION FOR WRIT OF MA NDAMUS OR PROHIBITION 
 

�:  By CM/ECF Filin g – Pursuant to N.E.F.R. the above-referenced document 
was electronically filed and served upon the parties listed below through the 
Court’s Case Management and Electronic Case Filing (CM/ECF) system. 
 

�:  By United States Mail – a true copy of the document listed above for
collection and mailing following the firm’s ordinary business practice in a
sealed envelope with postage thereon fully prepaid for deposit in the United
States mail at Las Vegas, Nevada addressed as set forth below. 
 

 

Don Springmeyer, Esq. 
Bradley Schrager, Esq. 
Daniel Bravo, Esq. 
Wolf, Rifkin, Shapiro, Schulman & 
Rabkin, LLP 
3556 E. Russell Road, 2nd Floor 
Las Vegas, NV 89120-2234 
 

Honorable Timothy C. Willi ams
Eighth Judicial District Court, Dept. 16 
200 Lewis Avenue 
Las Vegas, NV 89155 
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Elayna J. Youchah 
Steven C. Anderson, Esq. 
Jackson Lewis P.C. 
3800 Howard Hughes Parkway, 
Suite 600 
Las Vegas, NV 89169 

Attorneys for Amici Curiae 

Scott Davis, Esq. 
Deputy Attorney General 
Adam Paul Laxalt, Attorney General 
555 E. Washington Avenue, Suite 
3900 
Las Vegas, NV 89101 
Attorneys for State of Nevada ex rel 
Office of the Labor Commissioner; and 
Shannon Chambers 

Honorable James E. Wilson
First Judicial District Court 
Department 2 
885 E. Musser Street, Suite 3031 
Carson City, NV 89701 

Honorable Gloria M. Navarro
United States District Court 
District of Nevada 
333 S. Las Vegas Blvd. 
Las Vegas, NV 89101 

 

I am readily familiar with the firm's practice of collection and processing 

correspondence for mailing and for shipping via overnight delivery service.  Under 

that practice it would be deposited with the U.S. Postal Service or if an overnight 

delivery service shipment, deposited in an overnight delivery service pick-up box or 

office on the same day with postage or fees thereon fully prepaid in the ordinary 

course of business.   

I declare under penalty of perjury that the foregoing is true and correct.  

Executed on December 14, 2015, at Las Vegas, Nevada. 

 

  /s/ Erin J. Melwak  

       Erin J. Melwak 

 
Firmwide:137543577.1 081404.1002  
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