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el SHINNICK, RYAN & RANSAVAGE P.C.

| RYAN& |

RANSAVAGI ) 2881 BUSINESS PARK COURT, SUITE 210, L.AS VEGAS, NEVADA 89128
SR S| (702) 631-8014 C(702) 631-8024
e ————— (800) 253-9741 - www.ssllplaw.com

December 12, 2013

VIA CERTIFIED MAIL — RETURN RECEIPT
16l 2636 ool OL{B"\ 125\
U S Home Corporation

2490 Paseo Verde Pkwy.

Henderson, NV 89074

Re: Azure Manor/Rancho De Paz
Our File: 3252.001

To Whom It May Concern:

This firm represents Minetesnot Woldetsadik the owner of 2840 Tilten Kilt Ave., No. Las Vegas,
NV 89081. Pursuant to Nevada law including Chapter 40 and section 40.645 of Nevada Revised Statutes,
we are providing this notice of claims for constructional defects and breaches of warranty in this home
located in the Azure Manor/Rancho De Paz development. Enclosed with this notice is a CD of
photographs and a photo log with a iisting for the defects or damages to be repaired, medtated, and/or
litigated.

Under the above Nevada law, this notice has certain consequences, such as inspections, a prompt
response, and pre-filing mediation. We suggest that mediator James K. Eckmann be agreed upon for the
handling of this pre-filing mediation.

Please let this letter also serve as notice of your duty to preserve any and all evidence that may be
relevant to the present claim pursuant to GNLV Corp. v. Service Control Corp., 111 Nev. 866, 869, 900
P.2d 323 (1995), including, but not limited to, any and all documents, photographs, telephone logs,
electronic recordings, and computer database(s). Please be advised that any pre-litigation destruction can
constitute spoliation when litigation is reasonably foreseeable with attending sanctions. Aiello v. Kroger
Co., no 2:08-cv-01729-HDM-RIJ, 2010 WL 3522259, at *2 (D. Nev. 2010), citing Performance
Chevrolet Inc. v. Market Scan Information, 2006 WL 1042359 (D. Idaho 2006)); see also Fire Ins. Exch.
v. Zenith Radio Corp., 103 Nev. 648, 747 P.2d 911 (1987). Please contact the undersigned as soon as
possible in order to discuss these matters. Please direct any and all future correspondence concerning this
matter to my attention at the above address.

Very truly yours, .

SHINNICK, RYAN & RANSAVAGE P.C.

Duane E. Shinnick
Attorney at Law

DES/dji
Enclosures: Disc and Photo Log

{00163446.D0OC}
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Azure Manor
Woldetsak
2840 Tilten Kilt Ave.

Bate Stamp 1. Overview of 2840 Tilten Kilt Ave.

Bate Stamp 2: Close up of address.

Bate Stamp 3: Paint overspray on the weather blocking at the roof line above the single car garage.
Bate Stamp 4. Deterioration along the concrete waltkway.

Bate Stamp 5: Horizontal stucco crack to the right of the front door.

Bate Stamp 6: Gap at the bottom left corner of the front door where light is intruding.

Bate Stamp 7: Horizontal drywall crack coming off the stairway at the entryway.

Bate Stamp 8: Drywall bead separating at the right corner of the fixed window looking out towards the
exterior left located in the family room

Bate Stamp 9: Vertical bulge in the drywall at the left side in the living room.
Bate Stamp 10: Drywail bead separating at the front right side of the living room.

Bate Stamp 11: Drywall bead separating on the right side of the opening looking into the family room from
the living room.

Bate Stamp 12: Crack coming off the top left corner and a buige in the drywall in the same opening.
Bate Stamp 13: Nail pop in the wall to the left of the register.

Bate Stamp 14: Drywall bead separating and buckling on the right side of the transition into the dining
room from the family room.

Bate Stamp 15: Crack on the left side of the transition from the dining room to the kitchen.

Bate Stamp 16: Drywall bead separating on the right side of the pantry in the kitchen.

Bate Stamp 17: Separation of the door casing at the left side of the slider leading out to the backyard.
Bate Stamp 18: Separation of the door casing on the right side of the slider.

Bate Stamp 19: Separation of the tole kick at the kitchen cabinet.

Bate Stamp 20: Drywall bead separating on the front right side of the family room.

Homeowner Notes: Over the years this se.paration has gotten wider.

Bate Stamp 21: Nail pop in the ceiling above the door ieading out to the garage.

Bate Stamp 22: Separation of the casing at the head of the same door.

Bate Stamp 23: Separation of the door casing leading to the downstairs bedroom.

Bate Stamp 24: Damage to the baseboard along the downstairs bath. This is behind the pedestal sink
and the water closet.
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Azure Manor
Woldetsak
2840 Tilten Kilt Ave.

Bate Stamp 25: Damage to the baseboard along the downstairs bath. This is behind the pedestal sink
and the water closet.

Bate Stamp 26: Damage to the baseboard along the downstairs bath. This is behind the pedestal sink
and the water closet.

Bate Stamp 27: Additional staining and swelling in the baseboard in the downstairs bath.

Bate Stamp 28: Homeowner Notes, that the secondary condensate line is located in the garage is active
during the summer time. |

Bate Stamp 29: Divot in the drywall ceiling in the kitchen.
Bate Stamp 30: Staining and separation of the drywall ceiling above the bottom of the stairs.
Bate Stamp 31: Drywall bead separating at the upper stairway landing.

Bate Stamp 32: Drywall cracking along the top of the pony wall in the hallway outside of the master
bedroom.

Bate Stamp 33: Nail pop in the ceiling outside of the door leading into the master bedroom.

Bate Stamp 34: Separation of the door casing on the right side of the door leading into the master
bedroom.

Bate Stamp 35: Drywall bead separating along the left side of the entryway leading into the master bath.

Bate Stamp 36: Crack coming off the top right corner of that same entryway. Nail pop in the ceiling above
this. |

Bate Stamp 37: Crack in the ceifing as you transition inside the master bath.

Bate Stamp 38: Homeowner keeps a snake by the water closet in the master bath because it backs up on
a frequent basis.

Bate Stamp 39: Staining and swelling around the baseboard beneath the supply line behind the water
closet in the master bath.

Bate Stamp 40: Swelling of the door casing at the left side of the slider leading out to the rear balcony.

Bate Stamp 41: Drywall cracking and separating in the ceiling above the XO window on the backside of
the master bedroom.

Bate Stamp 42: Drywall cracking and separating in the ceiling above the XO window on the backside of
the master bedroom.

Bate Stamp 43: Overview of the XO window outside of the master bath, there is paint overspray along the
window frame and cracks coming off the top corners and the bottom right and left corners.

Bate Stamp 44: Large crack coming off the bottom left side of that same window.

Bate Stamp 45: Vertical stucco cracks above that window.
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Azure Manor
Woldetsak
2840 Tilten Kilt Ave.

Bate Stamp 46: Horizontal stucco cracks between the XO window and the single hung window outside
the master bath.

Bate Stamp 47: Vertical stucco cracks coming off the top of the single hung window and going all the way
up to the vents outside of the master bath.

Bate Stamp 48: Stucco is coming all the way down to the deck on the right side of the slider on the
balcony. '

Bate Stamp 49: Additional horizontal stucco cracks to the slider and the single hung window outside of
the master bedroom.

Bate Stamp 50: Vertical stucco cracks beneath the XO window outside of the master bedroom.
Bate Stamp 51: Efflorescence and staining along the block wall at the exterior back right side.
Bate Stamp 52: Efflorescence and staining along the base of the block wall at the exterior back right side.

Bate Stamp 53: Crack coming off the bottom left corner of the fixed window located in the master
bedroom. Looking out towards the exterior right side of the bedroom.

Bate Stamp 54: Additional separation along the drywall at the left jamb at the same window.
Bate Stamp 55: Vinyl floor separation in the upstairs laundry room.

Homeowner Notes: There are a number of dead electrical outlets throughout the unit.

Bate Stamp 56:
Bate Stamp 57:
Bate Stamp 58:
Bate Stamp 59:
Bate Stamp 60:
Bate Stamp 61:
Bate Stamp 62:
Bate Stamp 63:
Bate Stamp 64
Bate Stamp 65:
Bate Stamp 66:

Bate Stamp 67:

Multiple cracked masonry blocks at the exterior back right side.

Multiple cracked masonry blocks at the exterior back right side.

Overview of the exterior back.

Vertical stucco cracks at the rear balcony.

Horizontal stucco cracks coming off the left side of the XO window outside of the kitchen.
Vertical stucco cracks coming off the top of the XO window outside of the kitchen area.
Visible stucco foam on the right side of the rear slider.

Vertical stucco cracks coming off the top of the XO window outside of the dining area.
Horizontal stucco cracks coming off the right side of the dining room window.

Rusting of the side gate.

Separation of the block wall column at the side gate.

Horizontal stucco cracks and vertical stucco cracks and stucco spalling outside of the

dining room at the exterior left side.
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Azure Manor
Woldetsak
2840 Tilten Kilt Ave.

Bate Stamp 68: Vertical stucco crack coming off the bottom right corner of the single hung window
running down to the weep screed at the exterior left side. This would be outside of the dining room area.

Bate Stamp 69: Paint peeling off the metal drip edge along the exterior ieft.
Bate Stamp 70: Stucco overspray on the fixed window frame at the exterior left.
Bate Stamp 71: Multiple vertical stucco cracks and stucco spalting in the field area along the exterior left.

Bate Stamp 72: Visible stucco foam and vertical stucco cracks coming off the bottom of the single hung
window at the exterior left.

Bate Stamp 73: Cracks coming off the top corners of that same single hung window.
Bate Stamp 74: Horizontal stucco cracks in the field area along the exterior left.
Bate Stamp 75: Horizontal stucco cracks in the field area along the exterior left.
Bate Stamp 76: Paint peeling off the metal edge along the exterior left.

Bate Stamp 77: Deterioration of the concrete footing along the exterior teft.

Bate Stamp 78: Horizontal stucco cracks in the field area along the exterior left.
Bate Stamp 79: Overview of the exterior front left.

Bate Stamp 80: Overview of the exterior right.

Bate Stamp 81: Vertical cracks beneath the electrical pane! at the exterior right.

Bate Stamp 82: Cracks coming off the bottom corners of the XO window along the exterior right. Also
vertical stucco cracks coming off the bottom of the window frame running down to the weep screed.

Bate Stamp 83: Stucco overspray and vertical cracks coming off the head and cracks coming off the
corners of the same XO window. These cracks coming down the head run to the expansion joints.

Bate Stamp 84: Cracks coming off the bottom left corners of the second story XO window along the
exterior right.

Bate Stamp 85: Horizontal stucco cracks coming off the right side of the same XO window.
Bate Stamp 86: Cracks coming off the bottom corners of the XO windows along the exterior right. These
cracks coming off the bottom of the corners and the bottom of the window frame running down to the

weep screed.

Bate Stamp 87: Cracks coming off the corners and the head of the same window cracks run all the way
up to the expansion joints. There is spalling within these window cracks.

Bate Stamp 88: Cracks coming off the corners of the fixed window at the exterior right.

Bate Stamp 89: Vertical stucco cracks along the exterior right.
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PLAINTIFFS’ OPPOSITION TO DEFENDANT U.S. HOME CORPORATION ’S MOTION TO COMPEL ARBITRATION 2
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SUSAN H. JOHNSON
DISTRICT JUDGE

DEPARTMENT XX

Electronically Filed
11/08/2013 12:14:.44 PM

FFCO | Y. kﬁwm.—

CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA

MIGUEL and MARIA T, MEDINA, Case No. A-12-668349-D

individually; CHRISTOPHER and Dept No. XXI1

CHELCY C. BURGESS, individually; T
KATRIINA HALLENBACK, individually; | Electronic Filing Case |
IRANN and FELICIA HIGGINS,
individually; AARON DICKERSON and
TIERA JACKSON, individually;
GILBERT LEDEZMA and CECILIA

'~ SANZON, individually; PEDRO and
MARIA LINARES, individually;
BERNARD RAMSEY, individually;
RAMIRO and AUTUMN SILVA,
mdividually; VICTORIA and ALBERT J.
VARSOLONA, individually; LINDA D,
and TIMMY J. LIVELY, individually;
NAOMI L. GRASSO, individually; -
CHASRICK SERVICES LTD. and FINDINGS OF FACT,
RICHARD KULCHYSK]I, individually; CONCLUSIONS OF LAW AND
STEPHEN GIBBS, individually; MARCUS ORDER

A. and NANCY L. MELENDEZ,
individually; BEVERLY BOOKER,
individually; REBECCA and EDUARDO
GARCIA, JR., individually; RODERICK
A. and MARIA E. GARRISON,
individually; MARK BROWN,
individually; MANUEL A. and
GIOVONNIA A. FLEISSNER,
individually; CEDRIC L. and SHARON L.
ARMSTEAD, individually; MICHAEL
and IRMA BARAJAS, individually;
SHELIA CHRISTMAS, individually;
CELSO P. and JOSEFINA DELDOC,
individually; TERRY and JOSEFINA
FOJA, individually; ERIC and KASEY
HANSEL, individually; JAY W, and
PATRICIA C. KILLEN, JR., individually;
WESLEY LEHTO, individually;
CLEOTHA ROBINSON, individually;
VENUGOPALA MALALI ANANTHA
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SUSAN H. JOHNSON

DISTRICT JUDGE
DEPARTMENT XXII

1 and UMADEVI MALALI

VENUGOPALA, individually; DAISY
9 VILLANUEVA, individually; VICTOR J.

YOUNG, individually; DANIEL
3 ADELSECK and CORNERSTONE

REALTY, LLC, individually; CHESTER
4 | A.and JACQUELINE COOPER III,
5 individually; JUSTIN DUNCAN,

individually; JAMES JOHNSON,
6 individually; SARAH MARLOTT,
. individually; and ROES 27-600 inclusive,
8 Plaintiffs,
9 Vs.
10 U.S. HOME CORPORATION, a Delaware
1 Corporation, and DOES 1 through 500,
| inclusive,
12 |

Defendants.

13 T
14 FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER'
15 This matter, concerning Defendant U.S. HOME CORPORATION’S Motion to Compel
16 || Arbitration filed August 16, 2013, came on for hearing on the 17™ day of September 2013 at the
17 hour of 8:30 a.m. before Department XXII of the Eighth Judicial District Court, in and for Clark
18

County, Nevada with JUDGE SUSAN H. JOHNSON presiding; Plaintiffs appeared by and through
19
20 their attorney, DUANE E. SHINNICK, ESQ. of the law firm, SHINNICK RYAN & RANSAVAGE;
21 and Defendant U.S. HOME CORPORATION appeared by and through its attorney, MATTHEW
22 || DURHAM ESQ. of the law firm, PAYNE & FEARS. Having reviewed the papers and pleadings on
23 |l file herein, and heard oral arguments of the attorneys, this Court makes the following Findings of
24 Fact and Conclusions of Law:
25
26
27
g 'Given the parties’ disagreements concerning the contents of the proposed Order, this Court has compiled its

own Findings of Fact, Conclusions of Law and Order.

| 2
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SUSAN H. JOHNSON
DISTRICT JUDGE

DEPARTMENT XXIi
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————————

FINDINGS OF FACT AND PROCEDURAL HISTORY

1. Plaintiffs MIGUEL and MARIA T. MEDINA, CHRISTOPHER and CHELCY C.
BURGESS, KATRIINA HALLENBACK, IRANN and FELICIA HIGGINS, AARON
DICKERSON and TIERA‘ JACKSON, GILBERT LEDEZMA and CECILIA SANZON, PEDRO
and MARIA LINARES, BERNARD RAMSEY, RAMIRO and AUTUMN SILVA, VICTORIA and
ALBERT J. VARSOLONA, LINDA D. and TIMMY J. LIVELY, NAOMI L. GRASSO,
CHASRICK SERVICES LTD. and RICHARD KULCHYSKI, STEPHEN GIBBS, MARCUS A.
and NANCY L. MELENDEZ, BEVERLY BOOKER, REBECCA and EDUARDO GARCIA, JR.,
RODERICK A. and MARIA E. GARRISON, MARK BROWN, MANUEL A. and GIOVONNIA
A. FLEISSNER, CEDRIC L. and SHARON L. ARMSTEAD, MICHAEL and IRMA BARAJAS,
SHELIA CHRISTMAS, CELSO P. and JOSEFINA DELDOC, TERRY and JOSEFINA FOJA,
ERIC and KASEY HANSEL, JAY W, and PATRICIA C. KILLEN, JR., WESLEY LEHTO,
CLEOTHA ROBINSON, VENUGOPALA MALALI ANANTHA and UMADEVI MALALI
VENUGOPALA, DAISY VILLANUEVA, VICTOR J. YOUNG, DANIEL ADELSECK and
CORNERSTONE REALTY, LLC, CHESTER A. and JACQUELINE COOPER 111, JUSTIN
DUNCAN, JAMES JOHNSON, and SARAH MARLOTT are alleged to be owners of individual
residences Mthin the “Coldwater Ranch” development located in North Las Vegas, Nevada.

2. The “Coldwater Ranch” community was developed and/or built by Defendant U.S.
HOME CORPORATION and sold to Plaintiff homeowners in approximately 2007.

3. On September 13, 2012, twenty (20) of the aforementioned Plaintiff homeowners or

homeowner groups” filed their Complaint against Defendant U.S. HOME CORPORATION as a

result of an alieged multitude of constructional defects located within the single family residences

2 (19 hy oy -y
A “homeowner group” encompasses those owners who jointly own the residence.
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SUSAN H. JOHNSON

DISTRICT JUDGE
DEPARTMENT XXII

[a—

and common area elements.’ Thereafter, on August 7, 2013, a First Amended Complaint was filed
that .included the constructional defect claims of an additional eighteen (18)* owners of homes
located within the “Coldwater Ranch” community. :

6. On August 16, 2013, Defendant U.S. HOME CORPORATION moved this Court to
compel sixieen (16)° of the 38 Coldwater Ranch homeowners or homeowner groups to seek redress

of their disputes via arbitration as provided within Paragraphs 16.1, 16.2 and 16.4.° and 187 of their

3See Complaint for Damages filed June 30, 2010, Paragraphs 3, 21, 22, 23, 24,and 25.

*Plaintiffs indicate within their Opposition to Defendant U.S, HOME CORPORATION’S Motion to Compel
Arbitration filed August 28, 2013, p. 5, there are “forty (40) sets of PLAINTIFFS.” This Court counted 38 Plaintiff
homeowner groups within the First Amended Complaint’s caption, and twenty (20) within that contained in the original
Comptlaint, deriving the figure of eighteen (18) as added within the amendment.

: *These homeowners are CHRISTOPHER & CHELCY BURGESS, JOSEFINA & TERRY FOJA, REBECCA
GARCIA (formerly known as REBECCA SAOUD), STEPHEN & MARGARET A. GIBBS, NAOMI L. GRASSO,
KARTINA HALLENBACK, PEDRO & MARIA A. LINARES, MARIA & MIGUEL MEDINA, BERNARD
RAMSEY, RAMIRO SILVA, DAISY VILLANUEVA (who owns two residences), JAY KILLEN, CEDRIC &
SHARON ARMSTEAD, JAMES JOHNSON and JUSTIN DUNCAN.

*JAMES JOHNSON and JUSTIN DUNCAN entered into Sales Agreements where the Arbitration provisions
are set forth in Paragraphs 16.1, 16.2 and 16.4. These paragraphs provided as follows:

Mediation/Arbitration of Disputes.

16.1 The parties to this Agreement specifically agree that this transaction involves interstate commerce and

that any Dispute (as hereinafter defined) shall first be submitted to mediation and, if not settled during

mediation, shall thereafter be submitted to binding arbitration as provided by the Federal Arbitration Act 9

U.S.C. §§ 1 et seq.) and not by or in a court of law or equity. “Disputes” (whether contract, warranty, tort,

statutory or otherwise), shall include, but are not limited to, any and all controversies, disputes or claims (1)

arising under, or related to, this Agreement, the Property, the Community or any dealings between Buycr and

Seller; (2) arising by virtue of any representations, promises or warranties alleged to have been made by Seller

or Seller’s representative; and (3) relating to personal injury or property damage alleged to have been sustained

by Buyer, Buyer’s children or other occupants of the Property, or in the Community. ...

16.2  Ifthe Dispute is not fully resolved by mediation, the Dispute shall be submitted to binding arbitration

and administered by the AAA in accordance with the AAA’s Home Construction Arbitration Rules in effect on

the date of the request. If there are no Home Construction Arbitration Rules currently in effect, then the AAA’s

Construction industry Arbitration Rules in effect on the date of such request shall be utilized. ...

16.4 The waiver or invalidity of any pertion of this Section shall not affect the validity or enforceability of
the remaining portions of this Section. Buyer and Seller further agree...(2) that Seller may, at its sole election,
include Seller’s contractors, subcontractors and suppliers, as well as any warranty company and insurer as
parties in the mediation and arbitration; and (3) that the mediation and arbitration will be limited to the parties
specified herein.

"Paragraph 18 of the Sales Agreement provides:

ARBITRATION OF DISPUTES. The parties to this Agreement specifically agree that this
transaction involves interstate commerce and that any dispute (whether contract, warranty, tort, statutory or
otherwise), including, but not limited to, (a) any and all controversies, disputes or claims arising under, or
related to, this Agreement, the propetty, or any dealings hetween the Buyer and Seller (with the exception of
“consumer products” as defined by the Magnuson-Moss Warranty-Federal Trade Commission Act 15 U.S.C.
§2301 et seq., and the regulations promulgated thereunder); (b) any controversy, dispute or claim arising by
virtue of any representations, promises or warranties alleged to have been made by Seller or Seller’s
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Sales Agreements entered into at or near the time the houses were sold. U.S. HOME
CORPORATION proposes the Federal Arbitration Act (FAA), Title 3 U.S.C. §§1, ef seq., mandates
;:nforcement of the arbitration provisions, and any state laws providing the contrary are preempted
by the FAA. Plaintiffs oppose, essentially noting such would not be judicially economical. There
still would be a trial conducted with respect to twenty-four (24) Plaintiffs’ claims, and then sixteen
(16) separate arbitrations to adjudicate the remaining Plaintiffs’ claims. Plaintiffs further argue the
arbitration provisions are both procedurally and substantively unconscionable, whereby they should
not be enforced in any event under both the Federal Arbitration Act (FAA) and Nevada law. Lastly,
Plaintiffs argued within their Opposition, p. 11, Defendant U.S. HOME CORPORATION waived its
right to arbitrate by bringing its motion almost two (2) years after it originally rcceived the NRS

40.645 Notice on December 28, 2011.

representative; and (c) any personal injury or property damage alleged to have been sustaimed by Buyer on the
property or in the subdivision, shall first be submitted to mediation and, if not settled during mediation, shall
thereafter be submitted to binding arbitration as provided by the Federal Arbitration Act (9 U.S.C. §§1 et seq.)
ar, if inapplicable, by similar state statute, and not by or in a court of law. All decisions respecting the
arbitrability of any dispute shall be decided by the arbitrator. The arbitrator shall have the right to award
reasonable atiorneys’ fees and expenses, including those incurred in mediation, arbitration, trial or on appeal.

The mediation shall be conducted before the American Arbitration Association (*“AAA™) in
accordance with the AAA’s “Commercial or Construction Industry Mediation Rules, as appropriate. If the
dispute is not fully resolved by mediation, the dispute shall be submitted to binding arbitration before the AAA
in accordance with the Commercial or Construction Industry Arbitration Rules, as appropriate and judgment
upon the award rendered by the arbitrator can be entered in and enforced by any court having jurisdiction over
the matter. It is understood and agreed by the parties that in the event the Homeowner's Warranty provided by
Seller does not provide for binding arbitration, a claim under, or covered by the warranty will be administered
as provided in the warranty prior to the submission to binding arbitration.

Unless otherwise provided by law or the Homeowner’s Warranty, the cost of mediation and arbitration
shall be borne equally by Seller and Buyer. Buyer and Seller specifically agree that notwithstanding anything
to the contrary, the rights and obligations set forth in this paragraph shali survive (1) the closing of the purchase
of the property; (2) the termination of this Agreement by either party; or (3) the default of this Agreement by
either party. The waiver or invalidity of any portion of this paragraph shall not affect the validity or
enforceability of the remaining portions of this paragraph. Buyer and Seller further agree (1) that any dispute
involving Seller’s directors, officers, employees and agents shall be resolved as set forth herein and not in a
court of law; (2) that Sciler shall have the option to include its subcontractors and suppliers as parties in the
mediation and arbitration; and (3) that the mediation and arbitration will be limited to the disputes involving the
parties specified herein, including any warranty company and insuror (sic). _

5
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CONCLUSIONS OF LAW

1. The United States Congress enacted the Federal Arbitration Act (FAA) in 1925 in

response to widespread judicial hostility to arbitration agreements. See AT&T Mobility, LLC v.

Concepcion, US. _ ,1318.Ct. 1740, 1745, 179 L.Ed.2d 742 (2011), citing Hall Street

Associates, LLC v. Mattel, Inc., 552 U.S. 576, 581, 128 §.Ct. 1396, 170 L..Ed.2d 254 (2008). Title 9

U.S.C. §2, the “primary substantive provision of the Act,”® provides in relevant part as follows:

A written provision in any maritime transaction or a contract evidencing a transaction
involving commerce to settle by arbitration a controversy thereafter arising out of such
contract or transaction...shall be valid, irrevocable, and enforceable, save upon such grounds
as exist at law or in equity for the revocation of any contract,

2. The United States Supreme Court has described Title 9 U.S.C. §2 as reflecting both a
“liberal federal policy favoring arbitration,” and the “fundamental principal that arbitration is a
matter of contract.”'® Keeping in line with these principles, the high court has held judges must

place arbitration agreements on an equal footing with other contracts,'' and enforce them according

to their terms.'? AT&T Mobility, LLC, 131 S.Ct. at 1745-1746.

3. Likewise, in Nevada, strong public policy favors arbitration, and such clauses
generally are enforceable. Gonski v. District Court, 126 Nev.Ad.Op. 51,245 P.3d 1164, 1168

(2010), citing D.R. Horton, Inc. v. Green, 120 Nev. 549, 553, 96 P.3d 1159, 1162 (2004). However,

the policy of enforcing arbitration clauses arises only after an enforceable agreement to arbitration is
found to exist. Gonski, 126 Nev.Ad.Op. 51, 245 P.3d at 1168-1169. Although the party seeking to

enforce an arbitration clause bears the burden or proving the clause’s valid existence, any party

*Moses H. Cone Memorial Haspital v. Mercury Construction Corp., 460 U.S. 1, 24, 103 U S. 927, 74 L.Ed.2d

1983).
“Maoses H. Cone Memorial Hospital, 460 U.S. at 24, 103 S.Ct. 927.
""Rent-A-Center, West Inc. v. Jackson, 561 U.S. 63, __, 130 8.Ct. 2772, 2776, 177 L.Ed.2d 403 (2010)

"'Buckeve Check Cashing, Ing, v. Cardegna, 546 U.S, 440, 443, 126 S.Ct. 1204, 163 L.Ed.2d 1038 (2006).
2y olt Information Sciences, Inc, v. Board of Trustees of Leland Stanford Junior University, 489 U.S. 468, 478,
109 5.Ct. 1248, 103 Led.2d 488 (1989).
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opposing the arbitration must establish a defense to enforcement. Gonski, 126 Nev.Ad.Op. 51, 245

P.3d at 1169, citing D.R. Horton, Inc., 120 Nev, at 553, 96 P.3d at 1162.

4, Here, Defendant U.S. HOME CORPORATION notes sixteen (16) of the Coldwater
Ranch homeowners/homeowner groups agreed to arbitrate their disputes in accordance with the
FAA and Nevada law, including claims for constructional defects within their houses, as set forth in
Paragraphs 16 and/or 18 of the two form Sales Agreements.

3, In analyzing the matter, this Court first notes, as set forth above, the FAA specifically
sets forth in part, “a contract evidencing a transaction involving commerce 1o settle by arbitration a
controversy...shall be valid, irrevocable, and enforceable,...” Title 9 U.S.C. §2 (Emphasis added).
As other state and federal courts have found, in order to activate the application of the FAA, the

commerce involved in the contract must be interstate or foreign. See Bradley v. Brentwood Homes,

Inc., 398 S.C. 447, 454, 730 S.E.2d 312, 315-316 (2012), citing 2 S.C. Jur. Arbitration §6 (Supp.

2012)(“Interstate commerce is a necessary basis for application of the federal act, and a contract not
so predicated must be governed by state law. To activate application of the federal act, the
commerce involved in the contract must be interstate or foreign.”).

6. The United States Supreme Court has held the phrase “involving commerce” is the
same as “affecting commerce,” which has been broadly interpreted to mean Congress intended to

use its powers to regulate interstate commerce to its full extent. See Blanton v. Stathos, 351 S.C.

>34, 540, 570 8.E.2d 565, 568 (Ct.App. 2002), citing Allied-Bruce Terminex Cos. V. Dobson, 513

U.S. 265, 115 S.Ct. 834, 130 L.Ed. 753 (1995). “Congress’ Commerce Clause power ‘may be
exercised in individual cases without showing any specific effect upon interstate commerce’ if in the

aggregate the economic activity in question would represent ‘a general practice. . .subject to federal

control.” Citizens Bank v. Alafabco, Inc., 539 U.S. 53, 56-57, 123 S.Ct. 2037, 156 L.Ed.2d 46

(2003), quoting Mandeville Island Farms, Inc. v. Am. Crystal Sugar Co., 334 U.S. 219, 236, 68 S.Ct.
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096, 92 L.Ed.2d 1328 (1948). “Despite this expansive interpretation of the FAA, the FAA does not

reflect a congressional intent to occupy the entire field of arbitration.” Zabinski v. Bright Acres

Associates, 346 S.C. 580, 592, 553 S.E.2d 110, 116 (2001), citing Volt Information Sciences, Inc.,

489 U.S. at 478, 109 S.Ct. 1248 (Emphasis added).
7. Turning specifically to the matler at hand, both state and federal jurisdictions
addressing the issue have held the sale of residential real estate is inherently intrastate, whereby the

FAA does not apply. See Saneii v. Robards, 289 F.Supp.2d 855, 858 (W.D.Ky. 2003); SIV.LICv.

FMC Corporation, 223 F.Supp.2d. 1059, 1062 (N.D.Cal. 2002), citing Cecala v. Moore, 982 F.Supp.

609, 612 (N.D.I11. 1997); Bradley, 298 S.C. at 456, 730 S.E.2d at 317; also see Garrison v. Palmas

Del Mar Homeowners Association, Inc., 538 F.Supp.2d 468, 473 (D.Puerto Rico 2008). These

courts reason contracts strictly for the sale of residential real estate focus entirely on the commodity,
which is the land firmly planted in one particular state. The citizenship of the immediate parties,
meaning the buyer and seller, or their movements to and from that state are incidental to the real
estate transaction. That is, those movements are not part of the transaction itself. All of the legal
relationships concerning the land are bound by state law principles. Single residential real estate
transactions of the type presented in this case have no substantial or direct connection to interstate
commerce. For these reasons, logic suggests such transactions are not among those considered as
involving interstate commerce. |

8. As noted in Saneii, 289 F.Supp. at 859, to characterize residential real estate as
involving interstate commerce under these circumstances would promote a lack of uniformity in the
law, which is exactly contrai'y to one of the FAA’s stated purpose. If the FAA applied to the
purchases of Nevada real estate by in-state, out-of-state and international buyers, different rules
would be utilized. Applying Nevada law to all this state’s real estate transactions creates a more

uniform, and, therefore, a more equitable body of law. This Court concludes the analyses discussed
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by aforementioned other jurisdictions are sound, and thus, the FAA does not apply to compel
arbitration in this case.

9. The next issue is whether arbitration should be compelled pursuant to Nevada state
law. Again, and as noted above, the Nevada Supreme Court has held where there is an agreement to
arbilrate, there is a “presumption of arbitrability.” Phillips, 106 Nev. at 417, 794 P.2d at 718.
However, the arbitration clause may be invalidated if it is found by this Court to be unconscionable.

Cf. Picardi v. District Court, 127 Nev.Ad.Op. 9 251 P.2d 723, 726 (2011), effectively overruled by

AT&T,  U.S.__ . 13185.Ct. 1740, 179 L.Ed.2d 742, quoting Rivero v. Rivero, 125 Nev. 410,

429, 216 P.3d 213, 226 (2009)(“Parties are free to contract, and the courts will enforce their
contracts if they are not unconscionable, illegal, or in violation of public policy.”). In order to find
the Sales Agreements’ Paragraphs 16 and/or 18, or the agreement to arbitrate unconscionable, the
Court must determine whether the documents are both procedurally and substantively
unconscionable. D.R. Horton, 120 Nev. at 553, 96 P.3d 1159, quoting Burch v. District Court, 118
Nev. 438, 442, 49 P.3d 647 (2002). That is, a finding of unconscionability requires the “procedural”
element focusing on “oppression” or “surprise” due to unequal bargaining power, and the
“substantive” factor on “over harsh” or “one-sided” results. Armendariz v. Foundation Health

Psychcare Service, Inc., 24 Cal.4™ 83, 114, 99 Cal.Rptr.2d 745, 6 P.3d 669, 690 (2000).

10.  An arbitration agreement is “procedurally unconscionable when a party lacks a
meaningful opportunity to agree to the clause terms either because of unequal bargaining power, as
in an adhesion contract, or because the clause and its effects are not readily ascertainable upon a

review of the contract.” D.R. Horton, Inc,, 120 Nev. at 554, 96 P.3d 1159. “Procedural

unconscionability” often involves the use of fine print or complicated, incomplete or misleading
language that fails to inform a reasonable person of the contractual language’s consequences. D.R.

Horton, Inc., 120 Nev. at 556, 96 P.3d 1159. The defendant does not have a duty to ¢xplain in detail
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each and every right the plaintiff would be waiving by agreeing to arbitration for the provision to be
enforceable. However, an arbitration clause, at the least, must be conspicuous and clearly put

someone on notice he or she is waiving important rights under Nevada law. D.R. Horton, Inc., 120

Nev. at 556-557, 96 P.3d 1159,

11, In this case, there is nothing within the form Sales Apgreements signed by the sixteen
(16) homeowners/homeowner groups to suggest they were adhesive, or there was unequal
bargaining power when the documents were signed and initialed. However, as noted more fully
below, and in this Court’s view, Paragraphs 16 and 18 and their effect were not readily ascertainable
upon a review of the contracts.

12, The arbitration clause is set forth in Paragraph 18 of the fourteen (14) Sales
Agreements on pages 2 and 3. The arbitration clause in the other two is contained in Paragraph 16
on pages 5 and 6 of 9. Other than the paragraph headings relating to “Arbitration of Disputes” or
“Mediation/Arbitration of Disputes” being set forth in bold capital letters—just like every other
heading within the two form Sales Agreements—nothing draws attention to the arbitration
provisions, To the contrary, the bodies of the arbitration clauses are not capitalized like some other
provisions indicating, inter alia, the perimeters of the “Home Warranty” or “Seller’s
RepreSentations.” The arbitration clauses, like many others within the Sales Agreements, are set
forth in extremely small font and are inconspicuous. That is, assuming the sixteen (16)
homeowners/ homeownef groups read the contract, there was nothing to draw the reader’s attention
to the importance of the arbitration provisions. Further, the home buyers were not placed on notice
they were agreeing to forego important rights under state law, and most notably, NRS 40.600 to
40.695. For example, Paragraphs 16.6 and 18 indicates the cost of arbitration and mediation would
be equally borne by the parties, when NRS 40.655 specifically provides a claimant for constructional

defects may recover attorney’s fees or other damages proximately caused by the deficiency. While

10
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Defendant U.S. HOME CORPORATION does not have the duty to explain in detail each and every
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right the prospective home buyer would be waiving by agrecing to Paragraphs 16 or 18, the
arbitration provision must be conspicuous and clearly place the purchaser on notice he or she is
waiving important rights under Nevada law. For these reasons, this Court concludes Paragraphs 16
and/or 18 of the two form Sales Agreements are “procedurally unconscionable.”

13.  The next issue is whether the Sales Agreements’ arbitration clauses are “substantively

unconscionable.” “Substantive unconscionability” focuses on the “one-sidedness of the contract

W e 1 N e W

terms.” D.R. Horton, Inc., 120 Nev. at 554, 96 P.3d 1159. In D.R. Horton, Inc., 120 Nev. at 554,

Pk
e

the Nevada Supreme Court relied upon the substantive unconscionability analysis employed by the

IT | Ninth Circuit Court of Appeals in Ting v. AT&T, 319 F.2d 1126, 1149 (9" Cir. 2003). In that case,
12

13

14
15 neither the Nevada Supreme Court nor the Ninth Circuit Court of Appeals have formally adopted a

the Ninth Circuit Court of Appeals required an arbitration agreement have a “modicam of

bilaterality.” Ting, 319 F.2d at 1149, quoting Armendariz, 99 Cal.Rptr.2d 745, 6 P.3d at 692. While

16 || list of factors to analyze whether a contract is impermissibly one-sided, the California Supreme

17 I Court has. In Armendariz, 99 Cal.Rptr.2d 745, 6 P.3d at 682, our neighboring high court considered
18

the following factors in determining whether the contract was unconscionable:

19 1. Neutral arbitrator;

20

21 2. More than minimal discovery;

) 3. Written award;

23 4. Types of relief available; and

24 5. Unreasonable costs.

25 In this Court’s view, such factors are instructive in determining whether Paragraphs 16 and 18 of the
2: two form Sales Agreements are substantively unconscionable.

28

11

262




O e 1 N L B W N

s ok (- — o st bk
(oY wn - ) [ () it o

wh R W N~ S W e

NN
oo -3 O

SUSAN H. JOHNSON
DISTRICT JUDGE

DEPARTMENT XXII

14.  The two paragraphs are silent regarding the specific procedures followed to ensure
the neutrality of .the arbitrator or arbitrators. However, the second paragraph of Paragraph 18 on
page 3 of the Sales Agreement provides: “If the dispute is not resolved by mediation, the dispute
shall be submitted to binding arbitration before the AAA" in accordance with the Commercial or
Construction Industry Arbitration Rules, as appropriate,...” Paragraph 16.3 sets forth: “Ifthe
Dispute is not fully resolved by mediation, the Dispute shall be submitted to binding arbitration and
administered by the AAA in accordance with the AAA’s Home Construction Arbitration Rules in
effect on the date of the request.” Although such rules are not attached to either of the two form
Sales Agreements or set forth in Paragraphs 16 or 18, this Court notes the AAA’s Construction
Industry Arbitration Rules and Home Construction Arbitration Rules are readily accessible to the
parties, via intemnet and otherwise.'?

AAA’s Construction Industry Arbitration Rules, specifically R-3, provides the AAA shall
establish and maintain a National Panel of Construction Arbitrators. The AAA’s Home
Construction Arbitration Rules, specifically ARB-6, indicates the same. AAA shall appoint an
arbitrator pursuant to its rules. See R-3 and ARB-6. The AAA may select an individual arbitrator
or a panel of arbitrators.'> As set forth in R-14 and ARB-15, the parties are encouraged to choose
their own arbitrator or arbitrators from the National Panel. However, if the parties cannot agree,
AAA .shall appoint the arbitrator or panel of arbitrators. 4lso see R15-20 and ARB-16 through ARB-
18, which include number of arbitrators, disclosures and disqualifications. In this Court’s view, such
procedures suggest Paragraphs 16 and 18 are not “impermissibly one-sided” with respect to the

selection of the neutral arbitrator.

'3“AAA” was previously defined as the “American Arbitration Association” within the paragraph.
“See AAA’s Construction Industry’s Arbitration Rules (2009) and Home Construction Arbitration Rules
(2007).
""Notably, Paragraph 16.3 of one of the form Sales Agreements states: “If the claimed amount exceeds
$250,000 or includes a demand for punitive damages, the Dispute shali be heard and determined by three arbitrators;...”

12
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15.  Paragraphs 16 and 18, likewise, are silent regarding the extent of discovery allowed.
However, R23 and R24 of the AAA Construction Industry Arbitration Rules and ARB-21 through
ARB-35 of AAA’s Home Construction Arbitration Rules specify the management of the arbitration,
discovery and exchange of information. R-23 and ARB-21 specifically provide a preliminary
management hearing shall be held among the parties, their attomeys émd the arbitrator “fa]s soon as
practicable after” the arbitrator’s selection. The matters to be discussed at the preliminary
management hearing are the issues to be arbitrated, the identification of any ongoing, related
litigation or other dispute resolution, the procedures for maintaining an efﬁc.ient and cost effective
dispute resolution process, the date, time, place and anticipated duration of the hearing, the scope
and timing of exchange of information, the need for pre- and post-hearing submissions and
schedules, the schedule for submission of witness lists, the form of award and any other matters the
arbitrator deems appropriate. R-24 and ARB-22 provide the arbitrator may direct the production of
documents and other information, and the identification of any witnesses to be called. While it
appears AAA greatly limits the parties with respect to the extent of discovery that can be conducted,
it can be extended by the arbitrator. Al in all, such provisions concerning how and what discovery
will be allowed does not appear “impermissibly one-sided.”

16.  R42 through R-45 and ARB-41 through ARB-46 set forth perimeters for the
arbitrator’s award. Notably, R-44 provides “[a]ny award shall be in writing and signed by a majority
of the arbitrators.” A4lso see ARB-43(f). The form of award, unless waived by the parties, shall
include a concise written financial breakdown of any monetary awards, and if there are non-
monetary components of the claims or counterclaims, the arbitrator shall include a line item
disposition. The parties may request a specific form of award.

R-45 and ARB-43(a) provide the arbitrator may grant any remedy or relief he or she deems

Just and equitable and within the scope of the parties® agreement. While, on its face, such provisions

I3
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may appear neutral or not "‘one—sided,” this Court is concerned regarding the arbitrator’s discretion
in rendering an award. This Court sees nothing in either sets of the AAA arbitration rules to assure
the arbitrator would or should award damages pursuant to NRS 40.655.

17.  Lastly, with respect to the reasonableness of costs, this Court notes the parties are
obligated under AAA Consiruction Industry’s Arbitration Rules to pay an “administrétive filing
fee,” but the extent of that “fee” is not explained in the rules. See R-4; also see ARB-8 (filing fee
requirement) Further, the requirement within Paragraphs 16 and 18 of the form Sales Agreements
require the parties to equally share the costs of the arbitration, and implicitly to bear their own
attorney’s fees. These omissions concern the Court for at least a couple of reasons. First, there is,
in essence, no disclosure of the potential arbitration costs, While an arbitration agreements’ silence
regarding potentially significant arbitration costs does not render the agreement unenforceable, “the
existence of large arbitration costs could preclude a litigant. ..from effective vindicating [his or

her]...nights in the arbitral forum.” D.R. Horton, Inc., 120 Nev, at 558, 96 P.3d at 1165, quoting

Green Tree Financial Com,-A_La. V. Randolph, 531 U.S. 79,90, 121 S.Ct. 513, 148 L.Ed.2d 373
(2000). Second, such provisions contradict the policies underlying NRS 40.600 which provide the
claimant is entitled to reimbursement of his or her attorney’s fees if a constructional defect is
proven, and the contractor or builder elected not to inspect and repair. See NRS 40.655. In addition,
under Nevada law, the prevailing party is entitled to reimbursement of costs. See NRS Chapter 18,
In this Court’s view, such provisions, essentially stripping the home buyer of his entitlements,
indicate a modicum of “impermissible one-sidedness.”

In addition, this Court notes Paragraphs 16 and 18 are not simply limited to requiring the
parties to “arbitrate™ their disputes. They are also required to first “mediate.” In this Court’s view,

such a requirement places another unreasonable cost and burden upon the parties, especially when

14
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the case’s procedural history suggests Plaintiff and Defendant have already mediated their
differences without success pursuant to NRS 40.680.'°

All in all, this Court concludes Paragraphs 16 and 18 of the form Sales Agreements are
“substantively unconscionable” after considering the aforementioned factors set forth in
Armendariz, 99 Cal.Rptr.2d 745, 6 P.3d at 682.

18.  The next issue is whether Defendant U.S. HOME CORPORATION waived its right
to arbitrate.'’ The Nevada Supreme Court has held the primary focus in determining whether

arbitration has been waived is the resulting prejudice to the party opposing arbitration. Nevada Gold

& Casinos, Inc. v. American Heritage, Inc., 121 Nev. 84, 90, 110 P.3d 481 (20605). In refining that

stance, the high court adopted the test set forth in Kelly v. Golden, 352 F.3d 344, 349 (9" Cir. 2003),

holding a waiver may be shown when the party seeking to arbitrate (1) knew of his right to arbitrate,
(2) acted inconsistently with that right, and (3) prejudiced the other party by his inconsistent acts.
Prejudice may be shown (1) when the parties use discovery not available in arbitration, (2) when
they litigate substantial issues on the merits, or (3) when compelling arbitration would require a

duplication of efforts. Nevada Gold & Casinos. Inc., 121 Nev. at 90-91, citing Kelly, 352 F.3d at

349,

19.  Here, there is no doubt Defendant U.S. HOME CORPORATION knew of its right to
arbitrate when it entered into the Sales Agreements with the sixteen (16) home buyers. It knew of its
right to arbitrate when it first received Plaintiffs’ NRS 40,645 notice of constructional defects in

December 2011. It knew of its right to arbitrate when it engaged in NRS 40.600, et seq. s pre-

**As part of the NRS Chapter 40 pre-litigation process, the parties are required to mediate their differences
| before the claimant may institute legal proceedings with the Court.

""This Court notes Defendant U.S. HOME CORPORATION objected to Plaintiffs’ proposed Order upon the
basis it contained an analysis conceming waiver, when such was not discussed by the Court in hearing. While this Court
did not specifically refer to “waiver,” it considered the points raised in Plaintiffs’ Opposition, and suggested to the
parties they review this Court’s March 22, 2013 Findings of Fact, Conclusions of Law and Order rendered in Turtle
Creek Estates HOA v. U.S. Home Corporation, A-10-620170-D, which also contained an analysis of Defendant’s
arbitration waiver in that case.
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SUSAN H. JOHNSON

DISTRICT JUJ
DEPARTMENT XXII

| litigation process and acted inconsistent with its right to arbitrate. Defendant most certainly knew

about its right to arbitrate in September 2012 when the Complaint filed by twenty (20)

homeowners/homeowner groups. Defendant U.S. HOME CORPORATION also knew of its right to
arbitrate when it filed its Answer on January 16, 2013, as it included such as an affirmative defense
in “Separate Defense No. 28.” Its action in [iling the Answer is inconsistent with Defendant’s right
to arbitrate.

The parties have already engaged in the early stages of discovery. A Special Master has
been appointed, and a Case Management Order has been made, and signed and filed by the Court.
The parties already have made arrangements for inspections of the houses at issue. Again, such
actions are inconsistent with the parties’ right to arbitrate.

In addition, this Court notes compelling arbitration of sixteen (16) homeowners’ claims
would result in no savings to the parties. All Plaintiffs have commenced litigation, and presumably
incurred some costs and attomey’s fees thus far, Further, if arbitration were compelled, twenty-four
(24) Plaintiffs will continue litigating their disputes against U.S. HOME CORPORATION before
the Eighth Judicial District Court. It makes no sense to require the other sixteen (16) to arbitrate
their disputes in sixteen (16) separate arbitration proceedings when they can be brought within the
same forum as those asserted by their neighbors.

Accordingly, and based upon the aforementioned Findings of Fact and Conclusions of Law,

IT IS HEREBY ORDERED, ADJUDGED AND DECREED Defendant U.S. HOME
CORPORATION’S Motion to Compel Arbitration filed August 16, 2013 is denied.

DATED this 8" day of November 2013.

Acisans

SLISAN H. JOHNSON,

16
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“ DISTRICT COURT

|| CLARK COUNTY, NEVADA

MIGUEL and MARIA T. MEDINA, Case No. A-12-668349-D

individually; CHRISTOPHER and Dept No. XXII

i CHELCY C. BURGESS, individually;

‘ KATRINA HALLENBACK, individually; | Electronic Filing Case
IVANN and FELICIA HIGGINS,

II individually; AARON DICKERSON and

TIERA JACKSON, individually;

GILBERT LEDEZMA and CECILIA

SANZON, individually; PEDRO and
MARIA LINARES, individually;

| BERNARD RAMSEY, individually;

RAMIRO and AUTUMN SILVA,

|| individually; VICTORIA and ALBERT J.

VARSOLONA, individually; LINDA D.
and TIMMY J. LIVELY, individually;

NAOMI L. GRASSO, individually;
CHASRICK SERVICES LTD. and FINDINGS OF FACT,

I. RICHARD KULCHYSK], individually; CONCLUSIONS OF LAW AND
STEPHEN GIBBS, individually; MARCUS | ORDER RE: DEFENDANT U.S.
A, and NANCY L. MELENDEZ, HOME CORPORATION’S
individually; BEVERLY BOOKER, MOTION TO COMPEL
individually; REBECCA and EDUARDO ARBITRATION FILED
GARCIA, JR,, individually; RODERICK NOVEMBER 27, 2013
A. and MARIA E. GARRISON,

| individually; MARK BROWN,
{ individually; MANUEL A. and
GIOVONNIA A. FLEISSNER,
individually; CEDRIC L. and SHARON L.
ARMSTEAD, individually; MICHAEL
and IRMA BARAJAS, individually;
SHELIA CHRISTMAS, individually;
CELSO P. and JOSEFINA DELDOC,
individually; TERRY and JOSEFINA
FOJA, individually; ERIC and KASEY
{ HANSEL, individually; JAY W. and
PATRICIA C. KILLEN, JR,, individually;
I WESLEY LEHTO, individually;
CLEOTHA ROBINSON, individually;
VENUGOPALA MALALI ANANTHA
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and UMADEVI MALALI

1l VENUGOPALA, individually; DAISY
2 VILLANUEVA, individually; VICTOR J.
YOUNG, individually; DANIEL
3 ADELSECK and CORNERSTONE
REALTY, LLC, individually; CHESTER
4 1 A and JACQUELINE COOPER III,
5 individually; JUSTIN DUNCAN,
individually; JAMES JOHNSON,
6 individually; SARAH MARLOTT,
. individually; and ROES 27-600 inclusive,
] Plaintiffs,
0 Vs.
10 U.S. HOME CORPORATION, a Delaware !
1 Corporation, and DOES 1 through 500,
inclusive,
12
Defendants.
13
14 FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER
RE: DEFENDANT U.S. HOME CORPORATION’S MOTION TO COMPEL
15 ARBITRATION FILED NOVAMBER 27, 2013
16 This matter, concerning Defendant U.S. HOME CORPORATION’S Motion to Compel
17 Arbitration filed November 27, 2013,' came on for hearing on the 7" day of January 2014 at the
18
hour of 8:30 a.m. before Department XXII of the Eighth Judicial District Court, in and for Clark
19
50 County, Nevada with JUDGE SUSAN H. JOHNSON presiding; Plaintiffs appeared by and through
21 their attorney, DUANE E. SHINNICK, ESQ. of the law firm, SHINNICK RYAN &

22 || RANSAVAGE; and Defendant U.S. HOME CORPORATION appecared by and through its
23

24

25

26 'The instant Motion to Compel Arbitration is the second one filed by Defendant U.S. HOME

27 CORPORATION. The first filed August 16, 2013 addressed the arbitration provision set forth in the parties’ Purchase
and Sale Agreements and was heard September 17, 2013; this Court rendered its decision on November 8, 2013,

28 denying the Motion to Compel Arbitration. The instant motion addresses arbitration as provided within the Declaration

of Covenants, Conditions, Restrictions, Rescervations and Easements (also referred to as CC&Rs herein).
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Date Description Volume | Page

JHE &RPSODLQW : +

$SULO $QVZHU WR FRPSODLQW : +
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$SULO ORWLRQ W RUSERMSHDIDWLRQ , +

0D\ 2SSRVLWLRQ WR WKH PRW v s +

0D\ &RPPLVVLRQHUYV GHFLVLH . +
H[HPSWLRQ

0D\ 5HSO\ LQ VXSSRUW RI WKH . +
DUELWUDWLRQ

-XQH 'LVWULFW &RXUWTV PLQXYV .

-XQH TUDQVFULSW RI SURFHHGL . +
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&RPPLVVLRQHUYYVY GHFLVLR
HIHPSWLRQ
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'"LVWULFW &RXUWTV PLQXW -XQH .
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1RWLFH RI DSSHDO 6HSW . +
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FRPSHO DUELWUDWLRQ

2SSRVLWLRQ WR WKH PRWL 0D\ L o
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DUELWUDWLRQ
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