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Law Offices off

DURNEY & BRENNAN, LTD.

G900 5. McCarman Blyd,,
Ste. 2060
Reno, Nevada 89509

' COpPYy

CASE NO. 13TRT000281B REC'D & FILEY
DEPT.NO. 1 2015 AUG 25 PH 2043
sUSAH i‘iERRI\"!EE{'-E&H
BY . gJ\JU‘L_ﬂEBU'TY
IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR CARSON CITY
TAWNI McCROSKY, md1v1dually and as the
natural parent of* : PLAINTIFE’S OPPOSITION TO
LYAM McCROSKY, a minor Chlld DEFENDANT CARSON TAHOE
REGIONAL MEDICAL CENTER’S
Plaintiffs, MOTION FOR PARTIAL SUMMARY
' JUDGMENT
Vs,

CARSON TAHOE REGIONAL MEDICAL
CENTER, a Nevada business entity; AMY
SUE HAYES, M.D., an individual; and DOES
I-X, inclusive,

Defendants.

Plaintiff Tawni McCrosky opposes Defendant Carson Tahoe Regional Medical Center’s
(“CTRMC”) Motion for Partial Summary Judgmeni (“Motion”) and submits the follm'zving
Memorandum of Points and Authotities and attached exhibits in support of her opposition.

MEMORANDUM OF POINTS AND AUTHORITIES
I. INTRODUCTION
CTRMC moves for partial summary judgment on the grounds that it cannot be vicariously
liable for the care and treatment rendered by Dr. Amy Sue Hayes, Specifically, CTRMC contends
that the elements for apparent or ostensible agency are absent in this case. Questions of fact,
however, are present as to whether or not an apparent ‘or ostensible agency relationship between
CTRMC and Dr. Hayes exists to preclude the entry of partial summary judgment in favor of C’fRMC

on this issue.
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II. STATEMENT OF FACTS
A, Background Facts.

This case involves a {raumatic injury suffered by Ms. McCrosky’s son, Lyatr;, during his labor
and delivery at CTRMC. Dr. Amy Sue Hayes was the obstetrician on call at CTRMC during the
April 24-25, 2012 night shift - the relevant time period.

Ms. McCrosky filed this medical negligence action as a consequence of CTRMC’sinadequate
and substandard treatment of Ms. McCrosky and her baby, Ms. McCrosky alleges that Dr. Hayes fell
below the standards of care in failing io deliver Lyam by a timely C-section. Ms, McCroksy further
alleges that the hospital fell below standards of care by failing to monitor properly the patient, by
failing to communicate properly the urgent needs of the patient to Dr. Hayes, by abandoning the
patient, by making no attempts to initiate a chain of command intervention, by failing to obtain
additional physician help and second opinions with regards to an acute emergency, by virtue of
numerous charting errots and omissions (some of which were created by Nurse Parkhurst who was
not even present when events occurred), and vicariously by virtue of the errors and omissions, if any,
of its ostensible agent, Dr. Hayes.

B. Background Facts as to the Question of Apparent or Ostensible Agency,

Dr, Hayes is a physician with Carson Medical Group (“CMG”). Deposition of Dr. Amy Sue
Hayes at 9:5-12, Exhibit 1 hereto, The physicians of CMG donate their time at the MOM’s Clinic.
Id. at 15:5-7.

CTRMC operates the MOM’s Clinic, See Exhibit 4 at 10:7-10 to Motion. The MOM’s
Clinic provides prenatal care, education, planning, and pregnancy cate to expecting mothets who
would be eligible for Medicaid. Id, at 11:13-16, 20-25. Because Ms, McCrosky did not have
insurance or financial resources, her primary physician recommended the MOM’s Clinic to het.
Deposition of Tawni McCrosky at 82:21-25; 83:1-4, Exhibit 2 hereto. Her primary physician,
however, did not recommend a particular physician to Ms, McCrosky. Id. at 83:8-11.

While she received prenatal caro from the MOM’s Clinic, she was not assigned to one specific
physician, Exhibit2 at 18:2-6. Infact, Ms. McCrosky was seen only by nurses at the MOM’s Clinic.
Id. (patients ate seen by nurses unless they have “issues™); see also id. at 18:10-13 (Ms. McCrosky’s
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pregnancy was “uneventful” in that she had no “issues”). Ms, McCrosky never received treatment
from a physician at the MOM’s Clinic. Declaration of Tawni McCrosky, Exhibit 3 hereto.

Specifically, while at the MOM?s Clinic, Ms, McCrosky never received care from Dr, Hayes.
Exhibitz at 19:5-8; see also Exhibit 1 at 12:14-15. In fact, Ms, McCrosky never had any interactions
with Dr. Hayes until April 24-25, 2012, Exhibit 1 at 12:14-15 and Xxhibit 2 at 18:2-6.

It appears that every time Ms. McCrosky presented to the MOM’s Clinic or had any lab work
done, she was required to signa document titled “Conditions of Admissions.” See generally Exhibits
7-11 to Motion. Thelast “Conditions of Admissions” Ms, McCrosky signed was dated April 2, 2012,
Exhibit 17 to Motion.

While Ms. McCrosky did not present in labor to CTRMC until April 24, 2012, the MOM’s
Clinic required her to pre-register with CTRMC as opposed to registering on the day she presented
in labor. See Deposition of Jenny Glover (CTRMC’s Admitting Clek) at 12:6-20 (“when the patients
go to the MOM’s Clinic, . . . [{]hey ate sent over to the main hospital to pre-register for their
delivery”), Exhibit 4 hereto; see also Exhibit 3 (Ms. McCrosky was told she had to register at
CTRMC). Expecting mothers from the MOM’s Clinic also have no opportunity to choose a specific
physician who will delivery their babies. Exhibit 4 at 17:19; 18:1.

IIL. STANDARDS FOR SUMMARY JUDGMENT

CTRMC beats the burden of proving the absence of a {riable issue of fact. See, e.g., Butler
v. Bogdanovich, 101 Nev. 449, 705 P.2d 662 (1985). The Nevada Supreme Coust has stated that
district courts should exercise great caution in granting summary judgment where there is the slightest
doubt as to the operative facts, See, e.g, Posadas v. City qf Reno, 109 Nev. 448, 851 P.2d 438
(1993); Montgomery v, Ponderosa Consir,, Inc,, 101 Nev. 416, 705 P.2d 652 (1985). Summary
udgment is therefore only proper when the moving parfy is entitled to judgment as a matter of law
and no genuine issues of fact remain for hial. See, e.g., Pacific Pools Consir. Co. v. McClain’s
Concrete, Inc., 101 Nev. 557, 706 P.2d 849 (1985).

When reviewing a motion for summary judgment, “the evidence, and any reasonable

inferences drawn from it, must be viewed in a light most favorable to the nonmoving party.” Wood
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v. Safeway, Inc., 121 Nev. 724, 729, 121 P.3d 1026, 1029 (2005). Under this standad, summary
judgment is not warranted in this case. '
III. DISCUSSION

Tn the area of hospital liability, over the last several decades there has been a movement by
coutts, including Nevada, to use apparent or ostensible agency as a means by which to hold hospitals
vicariously liable for the negligence of independent contractor physicians. This trend is predicated
upon “[t]he public’s confidence in the modern hospital’s portrayal of itself as a full service provider
of health care . . . Burless v. West Va, Univ. Hosp., Inc., 601 S.E.2d 85, 93 (Va. Ct. App. 2004).
The public’s confidence in the modern hospital’s increasing portrayal of itself in this regard
is aptly stated by a California court as follows:
Tn an often cited passage, a New York court explained: “The conception that the
hospital does not undertake to treaf the patient, does not underiake to act through its
doctors and nurses, but undertakes instead simply to procure them fo act upon their
own responsibility, no longer reflects the fact. Present-day hospitals, as their manner
of operation plainly demonstrates, do far more than furnish facilities for treatment.
They tegularly employ a large staff of physicians,' nurses and interns, as well as
administrative and manual workers, and they charge patients for medical care and
treatment, collecting for such services, if necessary, by legal action, Certainly, the
person who avails himself of ‘hospital facilities® expeots that the hospital will attempt
to cure him, not that its nurses or other employees will act on their own
responsibility.” . . . In light of this modern reality, the overwhelming majority of
jurisdictions employed ostensible or apparent agency fo impose liability on hospitals
for the negligence of independent contractor physicians.
Mejiav. Community Hosp. of San Bernardino, 99 Cal. App.4th 1443, 1453, 122 Cal. Rptr.2d 233,236
(Cal. Ct. App. 2002) (quoting Binb v, Thunig, 143 N.E.2d 3, 8 (N.Y. 1957)) (emphasis added).

Consistent with this modern reality, the Nevada Supreme Coutt in Schlotfeldt v. Charter
Hosp. of Las Vegas concluded that the apparent or ostensible agency doctrine can apply to a situation
where a patienf comes to a hospifal and the hospital selects a doctor to serve the patient. 112 Nev.
42,910 P.2d 271 (1996). In that case, the court concluded that the following “are typical questions
of fact for the jury” to consider regarding whether apparent or ostensible agency exists:

(1) whether a patient enfrusted herself to the hospital, (2) whether the hospital

selected the doctor to setve the patient, (3) whether a patient reasonably believed the

doctor was an employee or agent of the hospital, and (4) whether the patient was put
on notice that a doctor was an independent contractor.

! As discussed later, CTRMC paid a monthly salary to CMG to provide obstettics on-

call coverage at the hospital.
-4-
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Schilotfeldt, 112 Nev. at 48, 910 P.2d at 275.

These four inquiries can be summed up into two elements:

Although the cases discussing ostensible agency use various linguistic formulations

to describe the elements of the doctrine . . . [they] require the same two elements: O
conduct by the hospital that would cause a reasonable person to believe that the
physician was an agent of the hospital, and (2) reliance on that apparent agency
relationship by the plaintiff.

Mejia, 99 Cal.App.4th at 1453, 122 Cal. Rptr.2d at 236.

In the instant case, it is clear that “conflicting inferences can be drawn from the facts” for the
jury to consider whether an apparent or ostensible agency exists between Dr, Hayes and CTRMC.
Schiotfeldt, 112 Nev. at 48, 910 P.2d at 275 (holding “the jury should have considered the factual
determinations necessary in concluding whether Charter and Desmarais had an agency relationship™).

Partial summary judgment in favor of CTRMC on this issue is therefore improper.

A, CTRMC, Through Cayson Tahoe Health, Holds Iiself Out to the Public as a Provider
of Heatheare,

CTRMC engagesin conductthat would cause areasonable personto believe that the attending
physicians are agents of the hospitalT With respect to this factor, “courts generally conclude that it
is satisfied when the hospital ‘holds itself out’ to the public as a provider of care,” Mejia, 99
Ca.l.App.4th at 1453, 122 Cal. Rptt.2d at 236 (citations omitted).

CTRMC holds itself out to the public as a provider of “trusted healthcare”:

With two hospitals, three urgent care facilities and several medical support facilities,
Carson Tahoe has proudly been commitied to the health and well-being of the
communities we serve since 1949. Carson Tahoe Health is a comprehensive health
provider with 19 locations and 234 licensed beds . . . Our award winning services
provide a complete continuum of care from wellness, diagnostics, freatment, surgery,
Jong-term acute care, after-care and support. Our state-of-the-art technologies,
wacclaimed experts and life-changing procedures continue to make us one of the
most trusted healthcare providers in Northern Nevada and Eastern California.

We treat our healthcare system in the same manner we treat our patients — with care,
respect and a commitment to do our very best, It's what drives us every single day,
and it's what sepatates us from other hospitals. We've made every effort to create a
safe, positive and convenient healing environment so you can get the care you need
and get back to the important things in life.

carsontahoe.com (emphasis added). To a reasonable petson, the reference to “[o]ur acclaimed

experts” can only refex to both nurses and physicians who provide “the most trusted healthcare . . .”

“llat CTRMC. Id.

.5
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In the present case, CTRMC held itself outas being equipped witha state-of-the-artlabor and
delivery department which could handle the emergency needs of mothers and their newborns:
At Carson Tahoe Regional Medical Center, our first priority is you. To us, care
means more than just having state-of-the-art medical equipment and well-trained
professionals. From an exiensive offering of education classes to ongoing support,
our Women & Children Center is designed to meet your needs. Our comprehensive
areas of expertise include: :

* Women’s Health Education

* Qbsletrics/Gynecology

* Pediatrics
carsontahoe.com/women-newborn-services (emphasis added).
Under these citcumstances, a reasonable person could believe that the physicians at CTRMC
are agents of the hospital. It was.therefore not unreasonable for Ms. McCrosky to believe that
CTRMC provided the “trusted” medical care she and her unborn child required as opposed to acting
merely as a situs for physicians to provide medical care as independent contractors.
B. Ms. McCrosky Believed That CTRMC Provided the “Trusted” Medical Care She and
Her Unborn Child Required as Opposed fo Simply Acting as a Situs for the Physician
to Provide Healthcare as an Independent Contractor.
The second element focuses on the patient’sreliance by considering the majority of the factors
articulated by the Nevada Supreme Coutt in Schofeldt. 112 Nev. at 48, 910 P.2d at 275. Reliance
“ig established when the plaintiff ‘looks to’ the hospital for services, rather than to an individual
physician,” Mejia, 99 Cal.App.4th at 1454, 122 Cal. Rytr.2d at 237 (citations omitted). Such was
unequivocally the case here.
1. Ms. McCrosky Entrusted Herself to CTRMC.
CTRMC operates the MOM’s Clinic where Ms. McCrosky received her prenatal care. See
Exhibit 4 at 10:7-10 to Motion; Exhibit 2 at 18:2-6. Because she received her prenatal care from the
MOM’s Clinic, she was told to pre-register with CTRMC to deliver her baby. Exhibit 2 at 84-86;
LExhibit 17 to Motion.

In fact, she entrusted hetself to CTRMC because she “believed that [she] was going to be in

good hands” and that she “was in the best cate there.” Exhibit 2 at 19:11-12; 84:14-15, Ms,

? CTRMC was also convenient because of its proximity since Ms. McCrosky resides
in Gardnerville, Exhibit 2 at 19:11-12.
-6 -
201




p—

specific physician.

2,

obstetrician who delivered her baby.

O 68 =1 S ot B W N

. T e
th B W N = O

[the hospital]
visit. When

—
~1

even know who [the obstefrician who

— e
LUe 2N - -]

107 A.D.3d 951 (N.Y. 2013).

CHEN T & R R
th B N = o

CTRMC so that she could deliver her baby there.

e S 5 S
[~ R B =)

CTRMC Selected Dr. Hayes to Serve Ms. McCrosky.

Herte, the record shows that Loaiza did not have a

for her prenatal treatment, and was seen by a different doctor on each
she arrived at [the hospital] on December 11, 2007, in labor, she was
seeking care from the hospital rathet than from any particular physician, She did not
delivered her baby] was. She was not referred
to [the hospital] or advised or directed to go there by [the obstetrician who delivered
her baby], and did not request to be treated by him.

McCrosky’s beliefs are consistent with the representations made by CTRMC as set forth above.

Under these circumstances, Ms. McCrosky looked to CTRMC for medical care rather than to a

!

When Ms. McCrosky was admitted to CTRMC April 24,2012, she did not choose a specific
physician to deliver her baby. Id at 19:5-8. Rather, Ms. McCrosky was subject to the choice by
CTRMC. Ms. McCrosky had no choice but to accept CTRMC’s selection of Dr. Hayes as the

In fact, she had no dealings with Dr, Hayes prior to the evening of April 24", Id, Likewise,
Dr. Hayes had never seen Ms. McCrosky priot to April 24%  Exhibit 1 at 12:14-15. Dr. Hayes saw
Ms. McCrosky fot the very fitst time at approximately 6:00 a.m. April 25%, Id. at 16:10-13.

Faced with analogous facts, the court in Loaiza v. Lam held that questions of fact exist as to
the hgspital’s vicarious liability under a theory of apparent or ostensible agency for the conduct of its

attending physicians to preclude the entty of summary judgment in favor of the hospital:

privafe obstetrician. She came to

The record before this Court shows that Ms. MceCrosky did not have a private obstetrician.
JShe came to the MOM?s Clinic, operated by CTRMC, for her prenatal treatment and was seen by
different nurses for each visit. When Ms. MecCrosky antived at CTRMC April 24,2012 in labor, she
sought cate from CTRMC rather than from any particular physician, Ms. McCroksy did not even
know who Dr. Hayes was. She was not referred to CTRMC or advised or directed to go there by Dr.

Hayes, and did not request to be treated by Dr. Hayes. In fact, she was instructed to pre-register at

For these reasons alone, triable issues of fact exist

to prectude the entry of partial summary judgment in this case.

-7-
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CTRMC nevertheless contends that CMG controlled the scheduling of physicians at CTRMC
and therefore it cannot be said that the hospital selected Dr. Hayes to serve Ms. McCrosky. This
contention is grossly misplaced.

Dr, Hayes was the only obstetricianat CTRMC providing on-call coverage April 24-25,2012,
and therefore Dr. Hayes was the only obstetrician who could serve Ms, McCrosky. Exhibit 1 at13:6-
8. For CTRMC to state that it cannot be said that the hospital selected Dr. Hayes to serve Ms,
McCrosky is absurd. Significantly, CTRMC does not state who else could have served Ms.
McCrosky April 24-25,2012. For all intent and purposes, CTRMC selected Dr. Hayes to serve Ms,
McCrosky. |

In any event, whether CTRMC “selected” Dr. Hayes and whether CMG “scheduled” Dr.
Hayes are both irrelevant. That is because in analyzing the factors adopted by the court in Schofeldt,
the focus is on Ms. McCrosky’s beliefs and whata patient in similar circumstances would reasonably
have believed. 112 Nev, at 48, 910 P.2d at 275; see also Jennison v. Providence St. Vincent Med,
Ctr., 25 P.3d 358, 364 (Or. Ct. App. 2001) (focus is “on the ‘patient’s belief that the hospital or its
employees were rendering health care™) (quoting Sword v. NKC Hosp., Inc., 714 NE.2d 142,152
(Ind. 1999)).

The fact that CTRMC contracts with an intermediary to hire and schedule physicians is only
relevant if Ms. McCrosky had some reason to know about the specific arrangements between
CTRMC and CMG. Ms. McCrosky had absolutety no idea that Dr. Hayes was actually employed and
scheduled by CMG. Exhibit 3.

CTRMC’s reliance on the “Letter of Agreement to Provide OB/GYN On-Cell Coverage”
(hereinafter “Letter of Agreement”) between CTRMC and CMG, Exhibit 12 to Motion, is therefore
misplaced where Ms, McCrosky had absolutely no knowledge of the arrangements between CTRMC
and CMG. Exhibit 3. In any event, that letter lends CTRMC no support.

First, CMG contracted with CTRMC to provide OB/GYN on-call coverage and the schedule
for those setvices is to be determined by CTRMC. Exhibit 12 § 1 to Motion. Second, CMG is
required to comply with “CTRMC’s Medical Staff Bylaws, Rules, and Regulations, and all other
CTRMC” s rules, policies and procedures” and has the right to control the conduct of those physicians

-8-
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providing “OB/GYN on-call coverage.” Id. Third, pursuant to this same agreement, while CMG can
bill and collect payments from patients and/or third-party payors directly, CTRMC agreed to pay
CMG for its services on the “15™ calendar day of the month following CTRMC’s receipt of time
records and such other information as reasonably requested by CTRMC to document your time spent
providing on-call services during the prior month.” /d. {2. In other words, CMG receives a salary
for the on-call services it provides to CTRMC. Conflicting inferences can be drawn from these facts
as to whether Dr. Hayes was truly an independent contractor when providing obstetrics on-call
services at CTRMC to Ms. McCrosky.

Ms. McCrosky presented in labor to CTRMC and relied on the hospital to provide her with
an obstetrician. The obstetrician on-call during the relevant time period was Dr. Hayes. It was
CTRMC and not Ms, McCrosky who paid CMG to provide on-call services. It would appear from
the Letter of Agreement that CMG is the exclusive provider of obstetrics on-call coverage for
CTRMC. Simply put, Ms. McCrosky had no choice but to accept the obsteirician selected by
CTRMC when she presented in labor April 24™,

CTRMC's expert agrees that under such circumstances, the physician is an “employec” of the
hospital. Deposition of Lennard Kessler, M.D. at 60:20-25 and 61:1-5, Exhibit 5 (Dr. Kessler
essentially opined that a physician “who has a contract with the hospital . . . [is] employed by the
hospital” and that a physician at a hospital that functions only as a situs for the physician to provide
medical care is an independent contractor )2 CTRMC was not a situs for Dr. Hayes to provide

medical care to a particular patient of hers when she delivered Ms. McCrosky's baby. When Dr.

3 Dr. Kessler, however, was under the mistaken impression that Dr. Hayes had no
contract with CTRMC and so therefore was an independent contractor. Exhibit 5 at 60:20-24. It
is undisputed that Dr. Hayes’ group has a contract with CTRMC to provide on-call services at the
hospital. Dr. Kessler was also under the mistaken impression that Dr. Hayes, in the specific
circumstance as it pertained to Ms. McCrosky, was similar to him and therefore an independent
contractor because he and Dr. Hayes “have [their] own patients, and [they] just use that facility to
deliver my babies.” Id. af 61:10-21. The record does not support this. It is undisputed that Ms.
MecCrosky was not a patient of Dr. Hayes and that she was not using CTRMC as a facility to deliver
Ms. McCrosky’s baby. It is further undisputed that on April 24-25, 2012, Dr. Hayes was required
to be there by CTRMC pursuant to the Letter of Agresment and to provide on-call services in the
hospital’s labor and delivery department.

-9
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Hayes delivered Ms. McCrosky’s baby, Dr. Hayes acted as an on-call staff obstetrician paid by
CTRMC to be on-call.

The courtin Cuker v. Hillsborough County Hosp. Auth. held that similar evidenceraised afact
issue for the jury to determine whether physicians who del ivered a premature infant were apparent
or ostensible agents of the hospital:

Tt the instant case, the hospital contracted with a group of physicians to staff one of

its depariments full time. When Mrs. Cuker admitted for her Level Il hospital needs,

a staff thsician was provided to her upon her artival at the hospital. [ The hospital |

certainly held itself out as being equipped with alabor and delivery department which

could handle the emergency needs of her infant. All appearances suggested that the
tabor and delivery department was an integral part of the institution, and therc was

nothing which put Mrs, Cuker on notice that vatious departments of the hospital had

been franchised out to independent contractors. [citation omitted] Furthermore, Mrs.

Cuker came to [the hospital] on the advice of her personal physician because it was

a Level III hospital, capable of treating her baby should it be born prematurely. She

did not attempt to secure physicians onher own, but accepted the physicians that were
provided to her by the hospital. There were no representations made to Mrs. Cuker
concerning the physicians’ employment status.*

605 S.E.2d 998, 1000 (Fla. Ct. App. 1992).

In the present case, CTRMC contracted with a group of physicians to provide “OB/GYN on-
call services” at CTRMC, When Ms. McCrosky presented in labor to CTRMC, a staff obstetrician,
Dr. Hayes, was assigned to her. Ms. McCrosky did not attempt to secure an obstetrician on her own
but accepted the one that was provided to her by CTRMC, CTRMC holds itself out as being
equipped with a labor and delivery department which could handle the emergency needs that may
arise during labor and delivery. The facts as known to Ms. McCrosky suggested that the labor and
delivery depariment was an integral part of CTRMC.

Lastly, contrary to CTRMC’s contention that ithasno control over the physicians, the Medical
Staff Bylaws state otherwise. See generally Carson Tahoe Health Medical Staff Bylaws (hereinafier
“Bylaws”), the relevant pages of which are Exhibit 6 hereto. By way of example, the Bylaws

encourage attendance at meetings of the Medical Staff departments, sectionsand committeesto which

the physicians ate appointed, as well requiring aftendance at staff or departmental educational

4 CTRMC contends that representations were made to Ms. McCrosky concerning the
status of the physicians at the hospital through the “Conditions of Admissions” she executed. As
discussed in more depth later, these representations were vague and ambiguous and inadequate by
themselves as grounds for partial summary judgment on the issue of vicariously liability.

-10 -
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programs under certain circumstances. Id. §§ 4.15 and 4.16 at 31. CTRMC has the tight to take
corrective action against physicians. Jd. §§ 5.2 and 5.3 at 34.35, To a certain extent, CTRMC
exercises control over the conduct of physicians at its hospital,

3. Ms. McCrosky Reasonably Believed that Dr. Hayes Was an Employee ox Agent
of CTRMC.

As far Ms. McCrosky understood, Dr, Hayes was assigned to her by CTRMC and employed
J by CTRMC. Exhibit 3; see also Lam, 107 AD.3d at 953 (triable issues of fact exist as to whether
hospital can be held vicariously liable under theory of apparent or ostensible agency for malpractice
committed by physicians where plaintiff understood that doctors who examined her and delivered
baby assigned to herand employed by hospital). This is consistent with Ms. McCrosky’s deposition
testimony where she stated that it was her undesstanding that Dr. Hayes was an employee of the
hospital, although she did not know for certain one way or the other, Exhibit 2 at 83:19-21.
CTRMC contends that Ms. McCrosky “could not have reasonably believed that Dr. Hayes
was an agent of CTRMC because the ‘practice of medicine by a general corporation organized under
Chapter 78 of the Nevada Revised Statutes is illegal.’”” Motion at 12. In other words, CTRMC
contends that Ms. McCrosky had constructive knowledge of this law and relies upon two Nevada
cases. ‘This contention is incorrect and the cases relied upon by CTRMC are inapposite.
A reading of the Attorney General Opinion upon which CTRMC relies reveals that the
opinion refexs to general for profit corporations (NRS 78.030), and notto a non-profit hospital such
as CTRMC. 1977 Nev. Op. Atty. Gen. 40, 1977 WL 29108 * 1 (“In Nevada, our general, for profit,
corporation statute, NRS 78.030, empowers any number of persons, not less than three, to establish
a corporation for the transaction of any lawful business.”). As acknowledged by CTRMC, it “was/is
a domestic non-profit corporation.” Motion at 3 § 2 (emphasis added). As a matter of law, the
Attorney General Opinion has no applicability to CTRMC. Even if it did, the cases relied upon by
CTRMC lend it no support.

Swmithv. Stateis a 1915 Nevada case involving a statute authorizing monetary rewards for the
arrest and conviction of murderers, 38 Nev. 477, 151 P. 512 (1915). The issue in that casc was
whether a citizen who had apprehended mutderers, without knowledge of the governor’s rewatds,

-11-
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were still entitled to receive the xewards. Jd., 151 P, at 512. The court held that they were because
they are presumed to know the law. Id, 151 P. at 512. Not only is the case significantly outdated,
it involved an entirely different fact pattern than those presented to this Court. CTRMC’s reliance
upon Smith is grossly misplaced.

Sengel v. IGTinvolved a gambler’spetition forjudicial review of the Gaming Control Board’s
decision that he did not have a valid win resulting from the internal malfunction of the machine when
playing a progressive slot machine game. 116 Nev. 565, 2P.3d 258 (2000). The court in Sengel held
that the gambler was charged with constructive knowledge of state gaming regulation requixing that
game result be determined by a random selection process and that any result or apparent result caused
by other means, such as a machine malfunction, would be invalid. Jd., 2 P.3d at 258. These facts
bear no similarities whatsoever to the present case.

In any event, even if this Court were fo hold that Ms. McCrosky was charged with
constructive knowledge that it was illegal for CTRMC, a non-profit, to practice medicine and
therefore Ms. McCrosky could not have reasonably believed that Dr. Hayes was an agent or employee
of CTRMC, then such a holding would be contrary to the Nevada Supreme Coutt’s decision in
Schofeldt (a case upon which CTRMC also relies) concluding that the apparent or ostensible agency
doctrine can apply to a situation where a patient comes to a hospital and the hospital selects a doctor
to serve the patient, 112 Nev. at42,910 P.2d at 271, According to CTRMC’s contention, no patient
could ever recover upon an apparent or ostensible agency doctrine because they are presumed to know
the purported “law” that it is illegal for non-profit hospitals to practice medicine. Schofeldt simply
does not support such a contention by CTRMC.

4, Questions of Fact Exist as to Whethor Ms. McCrosky Was Put on Notice That
Dr. Hayes Was an Independent Contractor.

CTRMC erroneously contends that because Ms. McCrosky signed a number of “Conditions
of Admissions,” that fact alone entitles CTRMC to partial summary judgment because Ms. McCrosky
must bave known that Dr, Hayes was an independent contractor and that a reasonable person would
have known as such. Questions of fact, however, existasto whether Ms. McCrosky was properly and
adequately notified as to the employment status of Dr. Hayes.

“12 -
207




O o ~1 & th B W R e

NNNMNNMNN»—»—LHHP—»—HHH;—L
ODNJG\LHJ&U-\M'—‘O\OQO‘-JG\MLUJMHO

While Ms. McCrosky acknowledges that she signed and initialed the “Conditions of
Admissions,” she has no independent recollection of signing any of them. Exhibit 3. What Ms.
McCrosky recalls is that on a number of different occasions, she was handed paperwork and
instructed to sign them without any explanation. Jd. Ms. McCrosky does not recall reading the
paperwork she signed. Jd.

CTRMC will most likely contend that the “Conditions of Admissions™ were explained to Ms,
MecCrosky. Thenurse who had Ms. McCrosky execute the“Conditions of Admissions™ April 2, 2012
was Jenny Glover. Exhibit 4 at 13:18-20 and 15:13-16. While Ms. Glover does not have an
independent recollection of Ms. McCrosky, she testified that it was her custom and practice in 2012
to explain the terms of the “Conditions of Admissions.” Id, at 16:15-23, If someone had a question
regarding what s an “independent contractor,” Ms. Glover would provide anexplanation. Id. at 18:9-
14. It, however, appeats that Ms. Glover is not entirely clear as to the differences between an “agent”
and an “independent contractor.” Id. at 22:6-7 (“the agent is not part of the hospital, that they were
coming in do the job that they were hired for .. .”).

Questions of fact exist as to whether Ms. McCrosky was propetly and adequately notified of
the status of the obsteirician who delivered her baby. Even assuming for argument sake that Ms.
McCrosky recalls reading the “Conditions to Admissions,” the operative patagraph in that document
is vague and ambiguous. Paragraph 6 of the “Conditions to Admission” reads as follows:

All physicians and surgeons fumishing healthcare services to me/the patient, including

the radiologist, pathologist, anesthesiologist, emergency room physicians, hospitalists,

etc., are independent contractors and are NOT employees or agents of the hospital.

I am advised that I will receive separate bills for these services.

Exhibit 17 § 6 to Motion.

While the radiologist, pathologist, anesthesiologist, emergency room physicians, and
hospitalists are specifically enumerated, “obstetrician™ isnot. J4. Thisis peculiar considering the fact
that CTRMC operates the MOM’s Clinic and exp ccting mothers who receive treatment at the MOM’s
Clinic ate tequired to pre-register at CTRMC, Ttis patticulary odd that a “hospitalist” is specifically
referenced but not an “oBstetrician." Paragraph 6 of the “Conditions of Admissions” is therefore
vague and ambiguous.

-13 -
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In any event, even assuming for argument sake that paragraph 6 of the “Conditions of
Admissions” is not vague and ambiguous, the document is nothing more than a contract of adhesion
under the specific facts of this case. The Nevada Supreme Court defines a contract of adhesion “as
a standardized conteact form offered to consumers of goods and services essentially on a take it or
leave it basis, without affording the consumer a realistic opportunity to bargain, and under such
conditions that the consumer cannot obtain the desired product or service except by acquiescing to
the form of the contract.” Obstetrics and Gynecologists v. Pepper, 101 Nev. 105, 107, 693 P.2d
1259, 1260 (1985) (citation omiited). The “Conditions of Admissions” falls within this definition,

“The distinctive feature of an adhesion contract is that the weaker party has no choice as to
its terms.” Id., 693 P.2d at 1260. The “Conditions of Admissions” was prepared by CTRMC “and
presented to [Ms. McCrosky] as a condition of treatment.” Jd,, 693 P.2d at 1260. Ms. McCrosky
“had no opportunity to modify any of its terms; her choices wete to sign the agreement as it stood or
to forego [delivering her baby at CTRMCL” Id., 693 P.2d at 1261, Hospital admissions forms,
therefore, generally constitute an adhesion contract becauge a patient being admitted to a hospital is
in no position to debate his or her terms of admission. See, e.g., Wheeler v. St. Joseph Hosp., 63
Cal.App.3d 345, 357, 133 Cal. Rptr. 775 (Cal. Ct. App. 1976). '
It is fusther questionable whether a lay person, such as Ms. McCrosky, can be expected to
understand and appreciate the legal significance between an employee and an independent contractor
(even CTRMC’s own employee expressed confusion over thig). Under these éircumstances, this
Court should be loathe to enforce “a provision limiting the duties and liabilities of the stronger party
absent plain and cleat notification of the terms and an understanding of the consent” against Ms.
McCrosky. Id, at 108, 693 P.2d at 1261 (citation omitfed). Questions of fact cleatly abound as to
whether CTRMC provided plain and clear notification of paragraph 6.

The cases relied upon by CTRMC urging this Court to conclude that paragraph 6 of the
“Conditions of Admissions” entitles it to partial summary judgment on the issue of apparent or
ostensible agency is misplaced. Those cases are significantly distinguishable from the facts of the

present case and are therefore inapplicable.
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In Baptist Mem. Hosp. Sys. v. Sampson, there were multiple signs posted in the emergency
room notifying patients that the emergency room physicians were independent contractors, 969
8.W.2d 945, 950 (Tex. 1998). There is no evidence of any similar signs posted in the labor and
delivery department of CTRMC. Additionally, the form in Sampson is markedly different from the
«Conditions of Admissions” where it specifically explained in the document itself that the hospital
“is not responsible for the judgment ot conduct of any physicians who treats or provides a
professional service to [the patient], but rather each physician is an independent contractor who is
self-employed and is not the agent, servant, or employee of the hospital.” Id. In stark compatison,
paragraph 6 of-the “Conditions of Admissions” fails to inform Ms. McCrosky that CTRMC is not
responsible for the judgment or conduct of Dr. Hayes and further fails to explain to her that an
independent contractor is notan employee or agent of the hospital. Sampson, iherefore, is inapposite.
Fletcher v. So. Peninsula Hosp. is also distinguishable. 71 P.3d 833 (Ala. 2003). The
plaintiff in that case saw her personal physician for the procedutes. Id. ¥or all of the procedures that
were performed af the hospital, they were performed by the plaintifs chosen and personal physician.
14, Tnother words, the hospital in Flether did not select the physician. d. The hospital was merely
asitus where the plaintiff’s chosen physician performed the four procedures. Id Fletcher,therefore,
lends CTRMC no support.

The form at issue in James v. Ingalls Mem. Hosp. contained a statement providing that the
signatory party had the opportunity to discuss the contents of the form and understood it. 701 N.E.2d
207 ([lL. Ct. App. 1999). In comparison, the “Conditions of Admissions” contain no such statements.
See generally Exhibit 17 to Motion. James, therefote, is inapplicable.

In Churkey v. Sherman Hosp., the consent form at jssue specified the physician’s practice
group by name. 768 N.E.2d 842 ({ll. Ct. App. 2002). In contrast, the “Conditions of Admissions”
did not even specify “obstefrician,” let alone Dr. Hayes’ practice group by name.

The court in Churkey further noted that the court in James did not hold that the independent
contractor disclaimer in the consent form is always dispositive on the issue of notice. Id The

«“Conditions of Admissions” constitutes only one of many factors for the jury to consider in
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determining whether Dr. Hayes is an apparent or ostensible agent of CTRMC. Questions of fact
clearly exist as to whether Ms, McCrosky was put on notice that Dr. Hayes was an independent
contractor.

IV. CONCLUSION
There ate too many questions of fact regarding whether an apparent or ostensible agency exists
between Dr. Hayes and CTRMC for this Coutt to grant partial summaty judgment in favor of
CTRMC on this issue.
Effectively, all a patient needs to show is that he or she sought treatment at the
hospital, which is precisely what plaintiff alleged in this case. Unless the evidence
conclusively indicates that the patient should have known that the treating

physician was not the hospital’s agent, such as when the patient is treated by his or
her personal physician, the issue of ostensible agency must be left to the trier of

Sact,
Mejia, 99 Cal. App.4that 1458, 122 Cal Rptr.2d at 240 (emphasis added). The evidence in this case

does not conclusively indicate that Ms. McCrosky should have known that Dr. Hayes was not
CTRMC’s agent. Dr. Hayes was not Ms. McCrosky’s personal physiéian.
In drawing all reasonable inferences from the evidence presented to this Court and viewing
the evidence in the light most favorable to Ms. McCrosky, this Court must leave the issue of
ostensii;le agency to the jury. See Renown Healthv. Vanderford, __Nev.__,235P.3d 614 (2010)
(reversing district court’s grant of partial summary judgment in favor of hospital holding that jssue
of ostensible agency presented factual questions for the jury whero patient did not choose physician
but was subject to hospital’s choice of physician and questions as to patient’s reasonable beliefs and
notice also subject to jury’s fact finding).
The undersigned affirms that the preceding document does not contain the social security
number of any person.
DATED this éﬁay of August, 2015,

DURNEY-A& BRENNAN, LTD.

By:

Bl

PETER D. DURNEY, ESQ. J/
6900 8. McCartan Blvd., Ste.2060
Reno, Nevada 89509
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CERTIFICATE OF SERVICE,

1 certify that I am an employee of Durney & Brennan, Ltd., and that on the date shovm
below, pursuant to NRCP 5(b), 1 deposited in the United States mail at Reno, Nevada, a true copy

of the foregoing document, addressed to:

Edward J. Lemons, Esq.

LEMONS, GRUNDY & EISENBERG
6005 Plumas St., Ste. 300

Reno, NV 89509

John C. Kelly, Esq.

CARROLL, KELLY, TROTTER
FRANZEN & McKENNA

111 W, Ocean Bivd., 14" FL.
Long Beach, CA 90801-5636

Robert C. McBride, Esq,

CARROLL, KELLY, TROTTER
FRANZEN, McKENNA & PEABODY
8329 W. Sunset Rd., Ste. 260

Las Vegas, NV 89113

DATED thisplsw?ay of August, 2015.

(0o W00

ANDREA UMANA
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i DDr. Amy Hayes Deposition at 9, 12-13,15-16 5
D, Tawni McCrosky Deposition at 18-19, 82-86 7
3 [Declaration of Tawny McCrosky 1
i [Jenny Glover Deposition at 12-13, 15-18, 22 7
5 Kessler Deposition at 60-61 2
5 ICarson Tahoe Health Bylaws Pages 1,31,34 3
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McCrosky v. Carson Tahoe Amy Sue Hayes, M.D, Page 9

1

2

03:29:34 153

03:29:34 10
11
12
13
14
03:29:34 15
le
17
18
12

03:29:35 20

Ccity?
y.y Once my youngest child was gix weeks old, I had
it down to the day, I started my practice here.

0 Did you join a group?

A Yes.

Q | What wase the name of the group that you joilned?

A Carson Medical Group. '

Q Ts that the group that you're with now?

A Yes, it is.

Q Have you been with Carson Medical continuously
since --

A Yes, 1 have been.

0 vou'll have to forglve me, sometimes I slow

down in the middle and speed up at the end.
How many memwbers do you currently have in the
group?
A We are -- right now, I believe we're at 26.
T'd have to count on my f£ingers because we just had a
partner retire and another one is leaviﬁg tomorrow, SO

if you'll give me a minute.

21 There's nine, five, and five 1s 19, plus pain,
22| plus ENT, so 21. Plus, we have five nuxse
23| practitioners, so currently 21 docs and five nurse
24| practitioners.
03:29:35 25 Q and do you offer services in fields other than
Bonanza Reporting - Reno (775) 786-7655 1111 Yorest Street Reno, NV 89509
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MeCrosky v. Carson Tahoe Amy Sue Hayes, M.D. . Page 12

1

03:29:36 B

03:29:43 10

I have on my computer.

0 And you'll have to forgive me, but I don't know
what Up-to-Date is. Can you tell me?

A Tt's a medical education sgite, so it's a
reference site.

0 Very well. How did Tawni MeCrosky become a
patient of yours?

A . I was on call the night she came in.

Q She came in on the 24th of April?

A Correct.

11 Q She was delivered by C-section on the 25th of
12| April, and we'we talking about 20127
13 A Correct.,
14 Q Had you ever seen her before the 24th of April?

03:29:57 15 A No.
186 Q When you say you were on call, what type of
17| call list were you on?
18 A Our group rotates call in 24-hour increments,
19 ' go my call was from the 24th to the 25th.

03:30:14 20 Q What do you mean when you gay your group
21| rotates cail?
22 A The OB-G¥N's in Carson Medical Group share
23 call, so we have a roéating call sgchedule.
24 Q How many OB-GYN's were in the group back in

03:30:30 25 April of 20127
Bonanza Reporting ~ Reno (775) 786-7655 1111 Forest Street Reno, NV 89509
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1

03:30:56 b

03:31:14 10

11

12

13

14

03:31:37 15

16

17

18

13

03:31:58 20

21

22

23

24

03:32:15 25

A There were slx of us taking call.
Q And do you remember their names?
A Yes. Do you want me to -- Ruth Tomita, Sandra

Koch, Tim McFarren, Steve Arcangeli, myself, and Shannon
Hess.

0 And were you the only one on call from the
group on the night of April 24th, Apxril 25th, 20127

A Yesa.

Q Was there any other type of call 1list that you

understood the hospital to have at that time?

A No.

Q For example, an emergency call list?

A We are the emergency call list.

Q And so when did you first become aware of Tawnil

McCrosky and her presence at the hospital?

A The nurses called me when she was admitted. I
beliéve that was 11:30, I think.

o] And what did they tell you?

A That it was her first pregnancy, she was full
term, she was in active labor.

Q Did they tell you anything else that you can
remember?

A The strip looked fine and she -- I don'‘t
remember exactly when she was going to get an epidural,

but that she wanted an epidural.

Bonanza Reporting - Reno (775) 786-7655 1111 Forest Sirect Reno, NV 89509
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McCrosky v. Carson Tahoe Amy Sue Hayes, M.D. Page 15

1 0 When you say all the time, do you mean at the

2| Mom's clinic, or once they arrive at the hospital in

3 1?bor?

4 A In both settings.
03:33:48 5 Q And when you give your time to the clinic, is
5| that donated time, or are you compensated?
7 A It's donated.
8 0 And how fregquently and over what perlod of time
9| have you done that?

03:33:59 10 A Every time TI'm on call for the weekend, I will
11| do the Monday clinic, so it averages out about five to
12| six times a year.

13 Q Does the Mom's program have clinic on any day

14| other than Monday?

03:34:16 15 A They did not then.

16 o Q Do they now?
17 A They now -- the nurses have c¢linic on Tuesday.
18 Q And when you say then and now, what's the

19| cut-off date, approximately?

03:34:27 20 A, About a year ago, maybe a vear-and-a-half ago
21| they started adding a second day.
22 Q So in Tawnl's case, it would have been a Monday

23| c¢linic only?

24 A Corxrrect.
03:34:36 25 Q Baged upon your review of those Mom's ¢linie
Bonanza Reporting - Reno (775) 786-7655 1111 Forest Street Reno, NV 89509
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McCrosky v. Carson Tahoe Amy Sue Hayea, M.D. Page 16

1 records and, of course, the care that you provided to
2| this lady while she was in the hospital, was there
3 anything unusual or abnormal about her pregnancy?
4 A Not that I noticed.
03:35:04 5 Q I'm sure you've had an opportunity now to
6| review wmore records, Have you seein anything, up to and
7| including today, that would suggest to you that there

8| was anything abnormal about hex pregnancy?

9 A No.

03:35:19 10 Q When did you first see Tawni?
11 MR. LEMONS: You can refer to the records.
12 THE WITNESS: The records sald it was 6:00.

13 BY MR. DURNEY:

14 Q Let's go ahead and look at the recoxds, and I
03:36:01 15 think that if you look at Page 94 of our Exhibit 2, and

16 I may not be correct in that assessment, but you'll see

17| that our Exhibit 2 is paginated in the lower right-hand

18| corner and if you turn to Page 94, and I1'11l help you out

19| a little bit. 1I'm not saying it ig at 94, but at some
03:36:;31 20| point close to Page 94, there's a reference to you

21| actually seeing the patient.

22 A Telg on 93 and it's at 6:02.
23 0 On Page Mom 93, we see at 6:02 a note that
24| ryeads, "Physician at bedside." Tell us what you can

03:37:16 25| recall about the patient when you visited at that tiwme.

Bonanza Reporting - Reno (775) 7186-7655 1111 Forest Street Reno, NV 89309
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TAWNI KRISTEN McCROSKY, 02/17/2013 18

A Yes, through Carson Tahoe.

0 Tell me about that clinic. Are you assigned to
a specific doctor or an APN or how does that woxrk? |

A They have a group of doctors that rotate
through. You're seen by a nurse unless you have issues
and then you can see a doctor.

Q During the term of your pregnancy, were you
aware of any complications?

A No, I was not.

Q 4o it sounds like, from what you're telling me,
it sounds like it was a pretty uneventful pregnancy up
until the date of the birth.

a Very uneventful.

0 bkay. Just to make sure, so the pregnancy was
uneventful, but were there any red flags railsed about
Lyam's health condition or developmental abilities during
the pregnancy?

A No, there wexe not.

0 Were there any tests that you're aware of that
were taken to see if he's going to be —-

A The standard blood tests, that's all I remembex
that they did. Obviously, they did their wellness checks
every month.

o) And again, no red flags?

A Nothing.

MOLEZZO0 REPORTERS (775) 322-3334
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TAWNI KRISTEN McCROSKY, 02/17/2015 19

Q Okay. Tell me how it is you came to see
Dr. Hayes. How did you fall under her care?

A She was just the doctor that was on shift that
evenling.

Q Okay. So you had never had any dealings with
Dr. Hayes prior to the evening that you checked into the
emergency room? '

A No, I had not.

Q What was it that caused you to check into the
Carson Tahoe emergency room on, L believe, April 24th?

A Carson Tahoe is the closest hospital. I also —-
you know, I assumed I was in the best care there. I had
been in labor all day, so I was just to the point where
they told me I could come in.

0 Okay. And how did you get to the hospital?

A My sister drove me.

Q That's Casey?

A Yes, Casey.

o} When did your parents come to the hospital?

A They followed us.

Q Okay. So ——

A All at the same time.

Q The same time. Do you remember approximately

what time you got to the hospital on I believe it was the

24th of April? Let me double-check.

MOLEZZO0 REPORTERS (775) 322-3334
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TAWNI KRISTEN McCROSKY, 02/17/2015 82

(Recess,)
EXAMINATION
BY MR. McBRIDE:

Q All right. Good morning, Ms. McCrosky. My name
is Robert McBride. I introduced myself before the
deposition, I represent Carson Tahoe in this case. I
just have a few questions to ask you. Mr. Brown did a
great job of asking most of the questions, however, I
have just a few follow-up questions. |

A Okay.

Q Prior to today, do you recall if you reviewed
any documents in preparation for your deposition?

A No, I did ﬁot. '

0 At any time, have you kept a diary of any of the
events that occurred with regard to Lyam's birth or any
aspects of his daily care since up until today?

A No, I haven't.

0 Okay. Do you know if your parents might've kept
a diary of any sort?

A No, they haven't.

0 Okay. Now, I think earlier you testified that
you began seeing a physician, an OB, after yoﬁ found out
you were pregnant through the MOM'!'s Clinic at Carson
Tahoe, is that correct?

A Tt's group of them, yes.

MOLEZZO REPORTERS (775) 322-3334
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TARNT KRISTEN McCROSKY, 02/17/2015 83

o] Okay. How did you hear about that group?

A The doctor who told me that I was prégnant, she
recommended that I go there. I didn’t have insurance ox
anything at the time.

0 And did she give you any sort of pamphlets or
materials to read before going to that group?

A I think she just gave me the name of it.

Q And did she tell you any one physician that she
wanted you to see or be seen by?

A No, because they rotated out. It wasn't just
one specific doctor there.

0 Okay. Do you have any undexstanding as to
whether or not that clinic or those physicians, if
they're affiliated with Carson Tahoe in some way?

A Yes, they are.

Q Okay. Do you know, did anyone ever tell you
they were employees of the hospital?

A No. I don't believe so.

4) Was it your understanding they were not

employees of the hospital?

A No.
0 You just don't know one way or another?
A Yeah.

0 Okay. What was the reason why you made the -

decision to have Lyam at Carson Tahoe as opposed to any

MOLEZZO REPORTERS (775) 322-3334
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TAWNI KRISTEN McCROSKY, 02/17/2015 84

other hospital?

A Well, one, it was the closest hospital from
where T live. T mean, it's 45 to 50 minutes away from
where I live, and I just felt that 1 was probably in good
hands there.

Q Did you investigate any other hospitals to

possibly deliver Lyam at?

A No. T mean Carson Tahoe was the closest, s0
that was just -— I mean when [ knew it was time, that
was —- you know, that would be where I would be going.

0 Okay. So is it safe to say the location was the
primary reason you chose to deliver it at Carson Tahoe?
'MR. DURNEY: Object to the form of the guestion.
THFE WITNESS: Yes. And, you know, 1 believed
that I was going to be in good hands.
BY MR. McBRIDE:
Q What made you think you were going to be in good
hands?
A I had never heard anything bad about them.
0 That's always good.
A Yeah.
0 Have you seen any sort of advertisements or any
publications about Carson Tahoe prior to going to deliver
Lyam? ’

A The MOM's program had given me information

MOLEZZO0 REPORTERS (775) 322-3334
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TAWNI KRISTEN McCROSKY, 02/17/2015 : 85

basically on Carson Tahoe and kind of how like their
whole Labor and Delivery, you know, upstairs works and
everything. And then I had done -- you know, I had made
my birth plan and everything, 'cause they tell you, okay,
you can go there, get a tour, do your birth plan, to
basically just get everything set up there.

@  Did you go on a tour?

A I don't remember if I ever got around to the
tour, actually.

0 QOkay. Yoﬁ said you were given some materials by
the MOM's Clinic. Do you still have those materials?

A I don't know.

Q If T were to ask if you could research your
house where those might be, if you could possibly provide
any materials that you might have to your attorney, and

then, in turn, he can produce those to us, would that be

all right?
A Yeah.
Q Okay. Do you remember specifically reading

materials, though, that were provided to you?

A I don't remember any specifics.

Q Okay. You don't remember anything that was
mentioned or discussed in those materials then as you sit
here?

A No.

MOLEZZO REPORTERS (775) 322-3334
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TAWNL KRISTEN McCROSKY, 02/17/2015 86

Q Did anyone at the MOM's Clinic tell you anything
specifically about the nursing care or any about the
Labor and Delivery Department, what to expect?

A T'm sure that they did, but I don't really
recall.

0 As you sit here, you don't remember anything
that was sald in that respect?

A No. It's been a while.

Q Again, I think you testified you didn't review

or investigate any other facilities to deliver Lyam at,

correct?
A Correct.
g - Did you ever go online to look at anything

online about the hospital or do any research like that?

A No. When I went to go do my birth plan, they
gave me a packet with information, but I don't remember
what it consisted of.

Q When you sald you went to do your birth plan,
tell me what you mean by that.

B I went downstairs, there's like —— 1 don't know,
there's an area that provided you —— you know, you have
to sit and talk to somebody for a second. They give you
information basically so that you can make out your birth
plan as to, you know, what you want for yourself and your

child.

MOLEZZO REPORTERS (775) 322-3334
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. DECLARATION OF TAWNI McCROSKY

1, Tawni McCrosly, ;ieclare under the penalty of perjury that the assertions of this
declaration are true, that I have personal knowledge of the matt.ers stated in this
declaration, except as to those matters stated on information and belief, and as to those
matters I believe them to be true, and that if called as a witness, I could competently testify
to the matters contained herein.

1. I am the mother of Lyam McCrosky.

2. During my pregnancy, I received my prenatal care from the MOM’s Clinic in
Carson City, Nevada. I never received any ireatment or care from a physician at the MOM’s
Clinic. I was only seen by nurses there.

3. Inorabout April of 2012, arepresentativefrom the MOM’s Clinictold methat
I had to pre-register at Carson Tahoe Regional Medical Center (“CTRMC”) to deliver my
baby.

4.  WhenIdelivered Lyam, Idid not knowthat Dr. Amy Sue Hayes was employed
by Carson Medical Group. I also did not know of any arrangements Carson Medical Group
had with CTRMC, Nor did I know that Carson Medical Group scheduled Dr. Hayés for on-
call sexvice for April 24-25, 2012 at CTRMC.

5. When I delivered Lyam, it was my understanding that Dr. Hayes was assigned
to me by CTRMC and eraployed by CTRMC,

6. I have no independent recollection of signing any of the “Conditions of
Admissions.” What I do recall is that on a number of different occasions, I was handed

paperwork and instructed to sign them without any explanation. Ihave no independent

recollection of reading the paperwork I signed.

1
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DATED this <2 {lgay of Angust, 2015.

“fo, WL/

Tawni McCrosky
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12
MoCrosky to Caxson Tahoea Regioﬁal Medical Center?

aA: I do not.

Q: 8o, would it be fair for me to say that you have
no specific recollection of going through any documents with Ms.
McCrosky prior to her admission?

A: I do not, her, specifically, because we -~ when the
patients go to the MOM's Clinic, then they are sent over and
that’s at the old hospital over on Fleischmann. They are sent
over to the main hospital to pre-register for their delivery.
And at that point, we give them a paper that asks them all their
questions that I just described, the name, address, phone, and
when they are finished with that paper, then we have them sign
the papers. |

-Q: So, let me see if I undersatand you. If it’s a
patient who is being ocared fox through the MOM’s Clinic--

A:  Hmn—hmm. '

Q: -~then in that event, you would have that patient
pre-~register as opposed to registering on the date that she
presents to the hospital in laboxr?

A: That's correet.

Q: All right. And typically, when do you ask these
prospective moms to pre-raegister?

A: Within three months of their delivery and that
also includes like the doctors’ offices. BAny of the physicians’

of fices will also send their patients within three months of

e~depositions LLC 730 Sandhill Road, Suite 105
775.240.0186 Reno, Nevada 89521
232




10

11

12

13

14

1s

16

17

i8

i9

20

21 |

22

23

24

25

Tawni McCrosky v. Carson Tahoe Regional Medical Centex
Jenny Glover, on 4/6/2015

i3
delivery, to pre-register. Because that way, when OB calls and
they say, you know, "We have whoever here," we already have them
in the computer, name, birthday. If it’s through the MOM’'s
Cclinic, we ask for the doctox who’s going to be admitting them,
whoever is on—call that day for MOM's Clinic, work with them and
then, we put them in their room in the computer.

Q: Did you ever work at the MOM/ s Clinia?

A: T did not.

Q: Okay. 8o, all the pra~registration work that you
did, say, in the year 2012, would have been at the hospital
itself, the main hospital?

A: Yes.

Q: BAll right, I’d like to show you a dooument that
we’re going to mark as Exhibit 1 to your deposition.

A: Okay. Thank you.

Q: And if you’d look at page two.

A: Okay.

Q: In the lower left-hand corner, there appears to be
your signature. Is it in faot your signature?

A: Yes, it is.

Q: And looking at this document, does it refresh your
recollection at all about obtaining Ms. McCrosky’s signature on
the doocument? In other woxds, does it enable you to xemember
this lady?

A: The only thing, when I was called and told I was

e-depositions LLC 730 Sandhill Road, Sulte 105
775.240.0186 Reno, Nevada 89521
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15
so, they sign, you know, we do the Conditions and then, we have
one for baby. They’ll put on the top line, the second line, and
they sign their name and then, we sign in ours.

Q: Okay.

A: And that’s all individual. We don’t ever do it in
a group because of the HIPAA.

Q: You indicated a moment ago in response to a
question, something to the effect, "When I was asked to do
this." Did I hear you correctly?

A: When I was told that I was going to be called for
a deposition, I was asked if I could have, you know, if this
date worked for me and I said, "Yes."

Q: I see. What I'm talking about is, this dooument
that we marked as Exhibit A, appears to be dated April 2nd,
2012, agree?

A: Hmm—~hmm, yes.

Q: I'm just wondering if, now, having had an
opportunity to look at this document, this xefreshes your
recollection all about this specific lady?

A: It does not,

Q: How many prospective moms would you pre-register
back in 2012 in, say, a typical week?

A: I don’t even have a good-answer for that. T don't
know. Probably, 10 to 15. We have a, you know, a drawer that

we keep everybody’s file in after we’ve completed their

e-depositions LLC 730 Sandhill Road, Suite 105

775.240.0186 Reno, Nevada 89521
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16
registration. I would say, probably, at least, 10 to 15 a week.
That might be a -

MR. KELLY: That’s your best estimate?

2: That’s my best estimate.

Q: Sure. That’s all I'm asking for is your best
estimate. Roughly, 15 a week? "Yas"?

A: Yes.

©0: All right. And then, since you don’t have a
specifio recollection of securing Ms. McCrosky's signature to
ouz Exhibit 1, can you tell us what your custom and practice was
back in April of 2012 when you presented a document like this
one called, "The Conditions of Admissioen®™ to a prospective
patient for signature? Would you, for example, go through it
paragraph by paragraph, beginning with the first paragraph?

A: How we describe this is, we ask them if they’d
like to read what they’re signing and if they say, "No," then we
tell them, "This is permission to treat you and to bill your
insurance company. We ask you to sign or to initial this side
saying that the doctor sends a separate statement, everyone that
sees you, other than the hospital, that they are private
contractors, they are not employed by the hospital. And so,

this says that they each send a separate statement," and we tuin

it over and we have them sign this top line.
Q: Sign on the second page?
A: Yes.
e-depositions LLC 730 Sandhill Road, Suite 105

775.240.0186 Reno, Nevada B%gﬁ%
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Q: lLet’s assume, somebody says, "T do want to read

it." How much time do you give them to read it?

A: They somehow have sat down and actually sat on a
chair and read the entire thing. So, we let them take their
time. We have some who will go through and, you know, cross out
a line that they don’t agree with.

Q: Okay.

A: So——

Q: &And do you answer questions if they have questions
about a particular paragraph?

A: We do.

0: Are you trained to answer questions concerning
each of the paragraphs in the Conditions of Admission?

A: T would not say that we’re trained. I would say
that we, you know, if we have questions, they have, they have a
specific question about a paragraph, we tell them, if we don’t
know the answer, we can find that out for them, and we find
someone who can answer that question.

0: When you pre-register someone who comes.out of the
MOM/ s program-—-—

A:  Huom-hmm.

Q: —-or through the MOM’ s program for her prenatal
care, do those patients, based upon youx understanding, have an
opportunity to choose the physician who will deliver their baby?

.A: As far as I know, no. They have whoever is on-
e-depositions LLC 730 Sandhill Road, Suite 105
775.240.0186 Reno, Nevada 89521
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18
call ‘that day for the MOM’s Clinic.
| Q: Do you explain that to them at any time during the
process of seocuring the papexwork?

A: We do not at our Admitting Desk.

Q: Aall right. And do you undexrstand what an
independent contraotor is?

A: Tt’s somebody that is not employed by the
hospital.

Q: And if somebody asked you that question, "What is
an independent contractox,” would that be your definition?

A: T would say, "Somebody that is not employed by the
hospital. They are through their own, you know, they have theixr
own group. They’re contracted by the hospital to provide
services at the hospital.”

Q: Now, paragraph six on this document requires the
signature of the prospective patient, correct?

A: Hmm—hmm.

Q: '"Yes"?

A: Yes.

Q: And do you know how long the hospital has been
requiring that?

A: T know it was after I came, in 2009. Sorry.
Originally, when I first started in 2009, that was not - we
didn’/t have to get that initial, when I first started. I don’t

renmember if that started in 2010. I would have to go back and

e-depositions LLC 730 Sandhill Road, Suite 105
775.240.0186 Reno, Nevada 89521
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A: T would just say that they are not employees of
the hospital. They are contracted by an outside group.

Q: But my question was, if a patient asked you about
the difference, if any, between an employee or an agent, what

would you tell them?

A: That the agent is not part of the hospital, that
they are coming in to do the job that they were hired for. And
this form is signed over at the MOM's Cclinic every time they go
in also. It’s not just at our hospital., When they go in to the
MOM’s Clinic to be seen, they are also asked to sign this.

Every time they have lab work, they’re asked to sign this papezx.
So, this was probably explained more than just by me, but
explained whenever--

Q: Very well,

A: --she went to the MOM's or her lab,

Q: So, based upon your understanding of standard
practice and procedure, you would have expected a form identical
to this Conditions of Admission, marked as Exhibit 1, to have
been presented to Ms, McCrosky at each prenatal vigit®?

-A: They should have been presented at each visit,
yes.

Q: And each of those documents would be identical in

wording to the one that we've marked as Exhibit 1 to your

22

deposition?
A: Yes.
e—~depositions LLC . 730 Sandhill Road, Suite 105
775.240.0186 ¢ Reno, Nevada 89521
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MCCROSKY v CARSON TAHOK 8/10/2015 LENNARD KESSLER, M.D.

1| she was an independent centractoxr or an agent of the
2| hospital?
3 MR. MC BRIDE: Objection. Calls for a legal
4 com;luaion.
03:14 51 BY MR. DURNEY:
[ Q. My question was: Has anybody asked to you do
7| that?
8 A, No one asked me to do it, They told wme that there
9| was -~ there was a guestion about that, and I looked at the
03:14 10| consent that the patient gigned, and in my opinion, ghe's no
11| different than I am working at my hospital. She's different
12| than a radlologist or an in-house anestheslologist, than an
13 | independent obstetrician prov'iding a gervice at the |
14| hoaspital. '
03:15 15 0. T didnit understand your answer. I'm goXry, Doctor,
16| We can have it read back, unless you want to 'tell me again.
17 aA. No. No. She asked me my -- the gtatus, and I said
18| that hex status baged on my tralning, experience, and --
19| and -- and -~ and practice is that she's no different than I
03:15 20| am at our hospital where I'm an independent cc.:ntractor. And
91| I'm different than, say, a radloloalst or an anestheslologist
92| who hae a contract with the hospltal. 8o she's actually an
23| independent contractor, Not yeally employed by the
24 | hoapital.
03:15 25 0. And in your aettlng the radlologist would -- would
PARRISH REPORTING depos@parrishreporting.com PAGE: 60
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1| be a hoapital employee?

2 A. Yes.

3 Q. And in your setting, the anegthesiologiat would be
4| an euwployee?

03:15 5 A.’ Yes,

6 MR. MC BRIDE: Object to form. Calls fox

7| speculation. K Lacks foundatilon.

8 Go ahead.

9| BY MR, DURNEY;

03:16 10 Q. and -- and in your setting, you descxribe yourxself as
11} an independent contractor. How do you define that texm?
12 Aa. T have my own patientas, and T just happen to use -
13| that Ffacility to deliver my babies.
14 Q. In other words, when you gee a patlent in your
03:16 15| clinical practice, you tell them to go to the hospitél and
16| you meet them there, and --
17 A, I tell them that!'s the hoipital that I work at. I
18| only work at Saint John's Hospital.
19 Q, And you tell youx patients to go to that hosgpital
03:16 20| because of that fact?

21 A, Correct.
22 Q. Is 1t your undexstanding that -- strike that.

23 Who do you believe inserted the fetal scalp

24| electxode?

03:1% 25 A, Dr, Hayes.
PARRISH REPORTING depus@pa;:rishl'eporting.com PAGRE: 61
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Carson Tahoe Healih

Medlcal Staff Bylaws

DEFINITIONS

The following definitions apply o the provislons of these Medlcal Staft Bylaws and its Related Manuals,

1

10,

ADVERSE RECOMNENDATION OR ADVERSE ACTION - means a recommendation of the
Medleal Executive Committes or action of the Board of Trustees which denies, limits, or otherwlse
restricts a Medloal Staff appolntment or requested or existing Clinlcal Pivileges.

ALLIED HEALTH PRACTITIONER, ALLIED HEALTH PROFESSIONAL or AHP - An individual
ofther then a licenaed Physlolan, Podiatrlst or Dantlst who Is qualified by fralnlng, experlence, and
current competence in & disclpline which the Board has determined by poifcy to allow te practice in
the Hospital and elther (a) Is licensad by the State of Mevada and permilted by the Hospltal to
provide services In the Hospital without the directlon or immediate supervision of a Pragtitioner; or
{b) functtons In a medical support tole to and under the direction and supervislon of a Praclltioner,

APPLICANT -- means any practitioner who seeks elther appolntment {o the Medical Staff or
Clinlcal Privileges In the Hospltal or an Increase in the category of appolniment or an Increase In
clinleal priviteges,

APPOINTMENT -- means approval for membership granted by the Board of Trustees.

BOARD or BOARD OF HOSPITAL TRUSTEES - means the Govering Body of the Hespltal, or,
as appropriale to the conlext, any commiltes or [ndividual authorlzed by the Board to act on Its
hehalf on cartain mafters.,

BOARD GERTIFIED - means the deslgnation conferred by one of the afflllated speclalties of the
Amerlcan Board of Madical Speclalties ("ABMS"), the Amerlcan Osteopathic Assoolation ("AQA"),
the Amerlcan Board of Oral and Maxlllofactal Surgery, or the American Board of Podlairic Surgery,
upon an [ndividual, as applicable, who has successiully complated an approvad aducational tralnlng
program and an evaluation process, Including passing an examination, In the indlvldual's area of
clinloal practice,

BOARD ADMISSIBLE - maans that a Practitionsr has completed a fraining program requlred by an
organization formed for the purpese of specialty certlfication recognized for such purpose which
ulllzed standards end crleda or {ralilng, experlence, and profeesfonal proficlency that Is
commensurate and comparabla with delineation of fralning as sel forth by the American Board of
Medleal Speclalties,

CLINICAL PRIVILEGES OR PRIVILEGES - means the pemmlsslon granted by the Board fo a
Practilioner to rehder spacifle dlagnostlo, therapeutio, madical, dental, surgloal or psychologleal
services in the Hosplial-based upon the Individuel's professlonaf license and the Individuat's
experionce, compalence, abliity and Judgment, This Inoludes access fo hospllal resources
{equipment, facilitles, personnal) which are necessary to effectively exarclse thosa privilages,

GONSTRUCTION, TERMS and HEADINGS - words Used In these Bylaws and related manuals wil
ba read as the masculine or feminine gender and as the aingular ot plural, s tha context requlres,
The captions or headings In these Bylaws and related manuals are for convenience anly end are
not intended to {imit or defina the scope or effect ar any provision of these Bylaws and releted
manuels.

DENTIST - means an individuaf with a doctor of dental surgery degree or Its equivalent wha Is fully
licensed to pracffce dentlstry,

1 : January 2014 Board Approved
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3, Vacapicles - Unless otherwise specifically provided, vacancles on any committes shall be
fitted fn the same ranner in which an original appelntment to such commitiee is made.

4, Exacutive Sesslon - The phalrperson of eny standing, speclal or ad hoo comriltes of the
Medlcal Staff, including departments and sections, may cali an execulive sessfon mesling.
The chalrpersen, at fils or her discreflon, may request other individuals to ettend the
mesfing In an informatlonal capaclly.

8. Addition, Deletion or Modificallons of Standing Commliltes(s) - The Medlcal Executive
Commliles may recommend to the Board the addltion, deletlon oF miodlflcatlon of any
standing contnlttee of the Medloal Staff as described In these Bylaws with the exceptlon of
the Medleal Exacullve Gommlties. Modifleatlon of the Medical Execufive Commillee
requires a vote of the General Medlcal Staff pursuant to the Bylaws modification
requirement,

6. Representation oh Hospital Committees: Active members of the Medical Staft shall be
appolnted by the Chlef of Staff to sarve an Hospllal commllees as necessary andlor
required by state, federal andfor the Accrediting Qrganlzation ragulalions, Including but not
fimited to tha Safaly Committes, the Radlation Safely Commlites, and/or the Instifutional
Review Board,

Reporting :
Reports shall be submlited as defined in the description andfor fo the Depariment(s) and
commliters to which the members report. .

Attendance )

All members of the Madical Staff, sy well as spedillcally appolnted ex officlo members are
encotraged to ettend al mastings of the Medical Staff departments, sectlons and commlitees to
which they are arpcinted. Masting altendance wlll nof, hawever, he used as a criterla for

reappolniment evalualion.

Any Medlcal Staff member may aftend meelings of other departments, sections or commitee of’
which they are not assigned members by giving prior notica to and racalving approval from, the
respective Chalr of that departrent, section or commiitee,

Whenever speclal or ad hoc commiltees ate appolnted, only those physlclans and other Individuals
appolnted to sarve ara pemitted to altend. Howsver, If a request Is mads for a physiclan to attend
for iha purpose of addreasing a spacifi Issue(s), that physiclan Is expected to attend.

Af no time, unless & request Is made and approved by the respective chalrperson prior to tha
meeting date, will non membets he permiited to attend Medioal Staff meetings.

Spetlal Attendance Regulrements

Whenever a staff or deparimental educational program is prompted by the findings of quality
assassment / Improvement activities, tha practilloner whose performance prompted the program
wiil be notliied by Speclal Notice of the time, data and place of he program, the subject matter to
be ocovered, and s apaclal applicablity to tha praclifioners practice, Except In unusual
clrcumstances, the practiioner shall be required to he present, Falling o appear without good
cause may result [n corrective action, '

If the Practltioner falls fo attend ahd haa not requested an extenslon based upon Justifiable cause,
the Praclitioner's elinlcal performance will be prasented, disouseed and acted upon as schadulad,
In no cass shall postponement be granted beyond the next ragular meeting.

Minutes

1] ) January 2014 Board Approved
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.SEGTIDNI FIVE: MEMBER RIGHTS, CORRECTIVE ACTION AND FAIR HEARINGS

&1

52

6.3

Practitioner Rights

a.

Each practifioner on the Medical Staff has the right to an audience with the MEC. In the
event a practitioner I3 unable to resolve a difffoulty In working with his/her respeciive
department chalr, that practitioner may, upen presentation of a written notice, meet with the
MEG to discuss the lssus.

Any praclitioner has the right to Inltlate a recall elaction of a Medical Steff Offlear andfor
department chali. A petltidn for such recall must be presented, slghed by at least 25% of

" the mambars of the Aclive Staff, Upon presantaflon of such valld petitlon, the MEC wil

schedule a speclal general staff maeting for the purposes of discussing the issue and (If
appropriate) entertaln a no-confldence vote. )

Any practitioner may Inltiate the scheduling of a general staff meeting. Upon presentalion
of & petition slgnad by 26% of the membera of the Active Staff, the MEC will scheduls a
general staff meeting for the specific purpose addreseed by the petitloners. No buslness
other than 1hat In the petition may be fransacted.

Any practitioner may ralse a challenge o any ruls or polloy esteblished by the MEC. inthe
event that a rule, regufation or poliey Is felt to be (nappropriate, any practitioner-may submit
a petifion slgned by 26% of fhe membars of the Active Staff. When stich petition has baen
recalved by the MEC, Itwill elther: (1) provide the-petflioners with Information clarifying the
Intent of stich ruls, regutation ar policy andfor (2) schedule a meeting with the petltloners to
discuss the [ssue, .

Any section/sub-speclalty group may request a department meeting when a malority of the
membersfsub-speclallsts believe that the department has not acted appropriately.

This sacllon Is common to Sections 8.4 through 8.8 above, These sectlons do not peraln
to fssues Involving disciplinary acflon, denlal of request for appalniment or clinlcal
privileges, or any other maller refating to Individual "credentialing” actlons, The Medlcal
Staff Fafr Hearlng Plan provide recourse In thase matters.

Am'! practitloner has a tight to a Hearlng!appeal pursuant to the nafltution's Medleal Staff
Fair Hearihg Plan.

Corrective Astlon

. Informal corraclive action should be used when eppropriate In ascordance with CTRMC Pollay

#MS0035, Proper documentation [s necessary In the provider's cradentlals folder to facililate
Identification of behavior or activily trends.

Criterla for [nitlating a Formal Investigation for Possible Correctiva Actlon Other than
Summary or Automatic Relinquishment

Basis for Correctlon Actlon

A

Whenovor the actlvitles or professtonal conduct of any practitioner with clinical privileges .

are considered to be fower than the atandards of the Medical Staff or are consldered to be
disruptive to the operationa of the Hosplial, to the extent that formal correollve aclien
agalnst such pracitloner may be warranted, Such’corractive acllon may ba raquested by
any offlcer of the Madical Staff, by the Chalr of any Dopariment, by the Chalr of any
standing Commltiee of the Medical Staff, by the CEO or hiefher deslgnee or by the Board of
Truslees.

Al requests for correntive acllon shall be In writing, shall be forwarded to the MEG, and
ghall be supported by reference to the specltic activities or conduct which constitutes the

34 Januery 2014 Board Approved
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CASE NO. 13TRT000281B @ © P V

DEPT,NO. 1
.
=) =
it S
IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE Of V@A ;jﬂ
UL % -
IN AND FOR CARSON CITY WMz 2 =
[} ) oary -t
B omE EC
g 322 3
TAWNI McCROSKY, individually and as the ~
natural parent of .
LYAM McCROSKY, a minor child,
Plaintiffs,
PLAINTIFE’S OPPOSITION TO
V8. DEFENDANT CARSON TAHOE
REGIONAL MEDICAL CENTER’S
CARSON TAHOE REGIONAL MEDICAL MOTION TO INCLUDE CO-
CENTER, a Nevada business entity; AMY DEFENDANT, AMY HAYES, M.D., ON
I-X, inclusive, '
Defendants.

Plaintiff Tawni McCrosky opposes Defendant Carson Tahoe Regional Medical Center’s
(“CTRMC™) Motion to Include Co-defendant, dmy Hayes, M.D., on the Verdict Form (“Motion
fo Include Co-defendant”) and submits the following Memorandum of Points and Authorities

and attached exhibits in support of her opposition.'
/

i

H

1 CTRMC's Motion to Include Co-defendant is terse. In the event CTRMC raises new arguments not set forth in its
initial motion, Ms. McCrosky reserves the right to supplement the instant opposition to address any such new
argumenis,
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MEMORANDUM OF POINTS AND AUTHORITIES
I. INTRODUCTION '

In its motion, CRTMC relies solely upon NRS 41A,045 as grounds for its request to
include Dr. Hayes on the verdict form. This reliance is grossly misplaced.

I addressing the narrow issue of whether Dr. Hayes can propetly be included on the
verdict form after she has entered into a good faith settlement with Ms. McCrosky and has been
dismissed from this action, this Court cannot consider NRS 41A.045 in isolation. This Court
must also consider NRS 17.245, NRS 41.141, and case law interpreting these two statutes. In
consideﬁng all the applicable statutes and case law, the only conclusion this Court can arrive at
is that the inclusion of Dr. Hayes on the verdict form is improper and would amount to reversible
eLror.

IT. STATEMENT OF FACTS

‘This case involves a traumatic injury suffered by Ms. McCrosky’s son, Lyam, during his
labot and delivery at CTRMC. Dr. Amy Sue Hayes was the obstetrician on call at CTRMC
during the April 24-25, 2012 night shift - the relevant time period.

Ms. McCrosky filed this medical negligence action as a consequence of CTRMC’s
inadequate and substandard treatment of Ms. McCrosky and her baby. Ms. McCrosky alleges
that Dr. Hayes fell below the standards of care in failing to deliver Lyam by a timely C-
section, Ms. McCroksy further alleges that the hospital fell below standards of cate by failing to
monitor properly.the patient, by failing to communicate properly the urgent needs of the patient
to Dr. Hayes, by abandoning the patient, by making no attempts to initiate a chain of command
intervention, by failing to obtain additional physician help and second opinions with regards to
an acute emergency, by virtue of numerous charting errors and omissions (some of which were
created by Nurse Parkhurst who was not even present when events occurred), and vicariously by
virtue of the errors and omissions, if any, of its ostensible agent, Dr. Hayes.

Ms. McCrosky scttled with Dr. Hayes. On June 18, 2015, Dr. Hayes filed a Motion for
Determination of Good Faith Setflement (“Motion for Good Faith Settlement”) under seal.
CTRMC did not oppose Dr. Hayes’ Motion for Good Faith Settlement. This Court subsequently
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granted Dr. Hayes Motion for Good Faith Seitlement. Consistent with the good faith settlement,
the parties dismissed Dr. Hayes. Dr. Hayes is no longer a named defendant in this action.
11, DISCUSSION
A. NRS41A.045. .
In 2004 by initiative petition, Nevada voters passed NRS 41A.045 titled “Several
Liability of Defendants for Damages; Abrogation of Joint and Several Liability.”> NRS 41A.045.
provides as follows:

1. In an action for injury or death against a provider of health care based upon
professional negligence, each defendant is liable to the plaintiff for economic
damages and noneconomic damages severally only, and not jointly, for that portion
of the judgment which represents the percentage of negligence aifributable to the
defendant.

2. 'This section is intended to abrogate joint and several liability of a provider of
health care in an action for injury or death against the provider of health care based
upon professional negligence,

NRS 41A.045 (emphasis added).?

When “the language of a statute is plain and unambiguous, and its meaning clear and

unmistakable, there is no room for construction, and the courts are not permitted to search for its

‘meaning beyond the statute itself” Atforney General v. Nevada Tax Comm’n, 124, 232, 240,

181 P.3d 675, 680 (2008) (quotations omitted). The plain language of NRS 41A.045 applies to
only “defendants”.
In the present case, Dr. Hayes is no longer a “defendant” in this case where she has been

dismissed as a party. Pursuant to the plain and unambiguous language of NRS 41A.045, it

2 During the 18" Special Legislalive Session in 2002, the Legislature enacted the following measure; “In an action for damages
for medical malpractice, each defendant is liable for noneconomic damages severally only, and not jointly, to the plaintiff only
for that portion of the judgment which represents the percentage of negligencs attributable to the defendant.” Assembly Bill No,
1 See. 6 Tuly 30, 2002 (“A.B, 1"), Exhibit 1; see also State of Nevada Statewide Ballot Quesiions 2004 at 15 (“Cutrent law
provides that cach one of muitiple defendants in medical malpractice actlons is severally, but not Jointly liable for noneconomic
dameges. . . However, the current law treats cconomic damages differently, and pravides that each defendant is not only severally
liable but jointly Hable for payment of economlc damages . . .”), Exhibit 2. The leglslative history from A.B, 1, therefors, will
provide Insight in regards to the current version of NRS 41A.045,

3 Under this statute, if Ms. McCrosky proceeded to trial with both Dr. Hayes and CTRMC, they would only be severally liable,

-3
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cannot have any applicability as a matter of law. For this reason alone, CRTMC’s reliance upon

NRS 41A.045 is misplaced.

NRS 41A.045 is silent as to non-partics, such as Dr. Hayes, What CTRMC failed to note
is that NRS 41.141(2) and (3) address the issue of the comparative fault of non-patties who have
settled and no longer remain in the action. In fact, NRS 41.141 is the only statute that speaks to
the issue of whether this Court can properly include Dr. Hayes on the verdict form after she has
entered into a good faith settlement with Ms. McCrosky and has been dismissed from the case.

B. NRS 41,141 Precludes the Inclusion of Dr. Hayes on the Verdict Form.

Even if this Court concludes that NRS 41A.045 is ambiguous, NRS 41.141 and Nevada
case law interpreting that statute provides that a settling defendant cannot be included on the
verdict form. It is the only statute that speaks to the very issue posed to this Court,

NRS 41.141 provides in pertinent part:

1. In any action to recover damages for death or injury to persons ot for injury to
property in which compatative negligence is asserted as a defense, the comparative
negligence of the plaintiff or the plaintiff’s decedent does not bar a recovery if that
negligence was not greater than the negligence or gross negligence of the patties to
the action against whom recovery is sought.

2. In those cases, the judge shall instruct the jury that:

(a) The plaintiff may not recover if the plaintiff’s comparative negligence or that of
the plaintif®s decedent is greater than the negligence of the defendant or the
combined negligence of multiple defendants.

(b) If the jury determines the plaintiff is entitled fo recover, it shall return:

(1) By general verdict the total amount of damages the plaintiff would be entitled to
recover without regard to the plaintiff’s comparative negligence; and

(2) A special verdict indicating the percentage of negligence attributable to each
party remaining in the aclion.

3, If a defendant in such an action seliles with the plaintiff before the entry of
[judgment, the comparative negligence of that defendant and the amount of the
settlement must not thereafter be admitted info evidence nor considered by the
jury. The judge shall deduct the amount of the settlement from the net sum
otherwise recaverable by the plaintiff pursuant to the general and special verdicts.

4. Where tecovery is allowed against more than one defendant in such an action,
except as otherwise provided in subsection 5, each defendant is severally liable to

the plaintiff only for that portion of the judgment which represents the percentage
of negligence attributable to that defendant.

oA
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5, This section does not affect the joint and several liability, if any, of the
defendants in an action based upon:

(a) Strict liability;

(b) An intentional toit;

(¢) The emisston, disposal or spillage of a toxic or hazardous substance;

(d) The concerted acts of the defendants; or

(€} An injury to any person or property resulting from a product which is
manufactured, distributed, sold or used in this State.

6. As used in this section: ‘

(a) “Concerted acts of the defendants” does not include negligent acts committed by
providers of health care while working together to provide treatment to a patient.

(b) “Provider of health care” has the meaning ascribed to it in NRS 629.031.

NRS 41.141(1) - (4) (emphasis added). This statute must be read in its entirety.

rPursuant to subsections 1 and 4, defendants are jointly and severally liable in a multi-
defendant tort action where the comparative negligence of the plaintiff may not be asserted as a
defense. NRS 41.141(1) and (4). Where, however, the comparative negligence of a plaintiff
may be asserted as a defense, the defendants are only severally liable unless the exceptions of
subsection 5 apply. Id In essence, NRS 41.141 abrogated joint and several liability in situations
where the plaintiff’s comparative negligence may be asserted as a defense. Id. With NRS
41A.045, even if a plaintiff’s comparative negligence may not be asserted as a defense in a
medical malpractice action, defendants are still only severally liable. NRS 41A.045. This
constitutes the only change to NRS 41,141 effected by NRS 41A.045.*

NRS 41.141(2) clearly states that in an action for personal injury and the jury determines
that the plaintiff is entitled to damages, the jury “shall return . . . fa] special verdici indicating
the percentage of the negligence atfributable to each parly remaining in the action” NRS .

41.141(2) (emphasis added). The plain meaning of subsection 2 is clear on ifs face. The jury is

4 The legislative history to NRS41A,045's predecessor supports this conclusion. Inresponse to a question as to how
AB. 1 section 6 would change comparative negligence, the Principal Deputy Legislative Counsel stated that this
was the only change effected by the proposed measure, and other than this change, “[ijt will not have any impact on
comparative negligence.”” See Excerpts from the Senate Journal Remarks and Testimony the Second Day st 57-58,
Exhibit 3. The legislative history of A.B. 1 is devoid of any evidence that NRS 41A.045's predecessor was intended
to abrogate the provisions of NRS 41,141(2) and (3). Fstate of Smith v. Mahoney’s Silver Nuggel, _ Nev. __, 265
P.3d 688 (2011) (when interpreting ambiguous statute, court will review legislative history to determine legislative
intent).
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to consider only “the percentage of the negligence attributable to each party remaining in the
action.”” Id, (emphasis added). A party who has seitled is no longer a “party remaining in the
action.”

NRS 41.141(3) is consistent with NRS 41.141(2). NRS 41.141(3) unambiguously
provides that if a co-defendant settles with the plaintiff in a case in which the remaining
defendant asserts a comparative negligence defense against other remaining defendants in the
case, the jury may not consider the co-defendant’s comparative negligence or the seftlement
amount, NRS 41.141(3); see also Warmbrods v. Blanchard, 100 Nev, 793, 692 P.2d 1282 (1984)
(holding exror to submit question of afforney’s negligence to jury under applicable comparative
negligence statute where attorney prevailed on summary judgment). Subsection 3 further
provides that after a jury vetutns its verdict, the settlement amount shail be deducted from the net
sum recoverable by the plaintiff. NRS 41.141(3).

It is abundantly clear from the language in subsections 2 and 3 that the Legislature did
not intend for the jury fo consider the co-defendant’s comparative negligence ot the settlement
amount in comparison to the parties remaining in the action. “Where the legislative intent can be
clearly discerned from the plain language of the statute, it is the duty of the court to give effect to
that infent and to effectuate, rather than nullify, the legislative purpose,” Sparks v. State, 121
Nev. 107, 100-111, 110 P.3d 486, 488 (2005).

A cardinal rule of statutory construction is that a statute should be read as a harmonious
whole with its various parts interpreted within their broader statutory context in a manner that

furthers statutory purposes.

Statutory construetion . . . is a holistic endeavor. A provision that may seem
ambiguous in isolation s often clarified by the remainder of the statutory scheme —
because the same terminology is used elsewhere in a context that makes its meaning
clear, or because only one of the permissible meanings produces a substantive
effect that is compatible with rest of the law.

United Savings Ass’n v. Timbers of Inwood Forest Associafes, 484 U.S. 365, 371 (1988)

(citations omitted).
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Consistent with this cardinal tule of statutory construciion, the Nevada Supreme Court
recognizes the following salient principles: (1) in intetpreting a statute, courts should consider .
the statute’s multiple provisions as a whole and (2) “statutory interpretation should not render
any part of a statute meaningless, and a statute’s language ‘should not be read to produce absurd
or unreasonable results.”” Leven v. Frey, 123 Nev. 399, 405, 168 P.3d 712, 716 (2007) (quoting
Harris Associates v. Clark County School Dist., 119 Nev. 638, 642, 81 P.3d 532, 534 (2003)).
Further consistent with the cardinal rule of statutory interpretation, the Nevada Supreme Court
also recognizes the principle that when construing two statutes, the goal is to harmonize the two
statutes in such a way that does not render them meaningless. Hernandez v. Bennet-Haron, __
Nev. _, , 287 P.3d 305, 316 (2012) (“This cowt construes ‘statutes to preserve harmony
among them.””) (quoting Canarelli v. Dist. Ci, _,Nev.__, _, 265 P.3d 673, 677 (2011)).

Under this rubric, this Court should construe NRS 41.141 and 41A.045 in the manner the
Legislature intended and not attempt to rewrite the law. If the Legislature wanted to depatt from
NRS 41.141(2) and (3), it could have amended these two subsections when it enacted the
predecessor to NRS 41A.045, The Legislature, however, did not do so. In interpreting NRS
41A.045 with NRS 41.141(2) and (3), the only interpretation that would nof render NRS
41,141(2) and (3) meaningless is that only those defendants remaining in the action are severally
liable. In other words, NRS 41A.045 was never intended to abrogate NRS 41.141(2) and (3) but
to work harmoniously with it. There is absolutely nothing in NRS 41A.045 that conflicts with or
supersedes the comparative fault scheme set forth in NRS 41.141 (2) and (3). Simply put, these
two statutes are not at odds with cach other so as to suggest that the Legislature intended one
statute to supetsede the other.

The Nevada Supreme Court’s opinion in Banks v. Sunrise Hosp. supports this conclusion:

NRS 41.141 only prevents admission of evidence in support of a “comparative
fault” or apportionment analysis of the case as to nonparties, and a jury may only
“compare” the negligence as between parties and nonparties. Nothing in NRS
41.141 prohibits a party defendant from attempting to establish that either no
negligence occurred or that the entire responsibility for a plaintiff’s injuries resis
with nonpatties, including those who have separately scttled their liabilities with the

plaintiff.
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120 Nev, 822, 844-845, 102 P.3d 52,- 67 (2004) (emphasis added). This opinion makes it clear
that in Nevada, CTRMC is not petmiited to allocate a percentage of fault fo Dr. Hayes at tiial.
They are, however, permitted to argue that they did not act negligently ot that Dr. Hayes (now a
non-party) is 100% or solely responsible for Lyam’s injuries (i.e. the “empty chair defense” or
the “sole proximate cause defense”).’ Banks ami NRS 41.141 make it patently pellucid that
when CTRMC attempts to allocate/compare its fault to a non- party, NRS 41.141(2) and (3)
apply and specifically prohibit CTRMC from allocating or comparing its fault fo Dr. Hayes at
trial where she settled with Ms, McCrosky before trial.

C. The Legislature Had the Opportunity During the 78t Legislative Session to Amend
NRS 41A.045 to Allow the Jury to Consider the Comparative Fauit of Non-parties
Who Have Settled and No Longer Remain in the Action, and the Legislature
Declined to Enact the Proposed Amendments,

Further consistent with the undisputed facts that (1) “defendant” as contemplated by NRS
41A.045 includes only those defendants remaining in the action and (2) NRS 41.141 is the only

5The empty chair defense is also known as the sole proximate cause defense, See, ¢.g., Jones v. Beck, 16 NE3d
289, 297 (fIl. Ct. App. 2014). Tt is defined as a defense in which a defendant shifts the entite blame to a party as
being the sole responsible cause for the injury. Id.

By definition, “[s]ole proximate cause means the only proximate cause.” Johnson v. Interstate Power Co.,
481 N.W.3d 310, 323 (Yowa 1992). The defenss, therefore, “Is incompatible with the doctrine of comparative fault
because, wheze it applies, the defendant is effectively insulated from liability.” Baker v. City of Ottumwa, 560
N.W.2d 578, 583 (Jowa [997). The Nevada Supreme Coutt in Banks recognized the sole proximate cause defense
and its incompatibiiity with the doctrine of comparative negligence. 120 Nev. at 822, 102 P.3d at 52, see aiso
Johnson, 481 N.W.2d at 323-24 (“Sole proximate cause is not a comparative fault defense because proof of sole
proximate cause insulates a defendant from liability. In these circumstances, the fault of a defendant cannot be a
proximate cause of plaintiff’s injuries.”). :

While there can be more than one proximate cause for comparative negligence, “there can be only one sole
proximate cause.”” Chumbley v. Drels and Krump Mjg. Co., 521 N.W.2d (Towa Ct. App. 1993). A defendant who
seeks to assert the empty chair defense or the sole proximate cause defense hears the burden of proving it. Baker,
560 N.W.2d at 583.

A defendant carries his burden of proof and the defense of sole proximate can properly be given “only
when a reasonable fact finder could conclude that a cause other than a defendant’s negligonce was the sole cause of
the damage.” Kuta v. Newberg, 600 N.W.2d 280 (lowa 1999); see also Jones, 16 N.E.3d at 297 (rejecting sole
proximate cause defense in medical malpractice case on grounds that “it is nonsensical to claim that identical
courses of medical conduct by two different physicians occurring at two distinct time periods could fead to the legal
conclusion that the later of the two doctors would be the sole proximate cavse of the injury”), While a defendant is
entitled to have the jury instructed on his theory of the case, there must be sufficient evidence to support the
requosted instruction. See Beattie v. Thomas, 99 Nev. 579, 583, 668 P.2d 268, 271 (1983). Under this rubric, it is
clear that CTRMC has no cognizable claim that Dr. Hayes is the sole proximate cause of Lyam's injuries.

-8-
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statute that speaks to the narrow issue posed to this Court is the significant fact that the

Legislature during this last legislative session had the opportunity.to amend NRS 41A.045 to

petmit the jury to consider the comparative fault of non-parties who have settled and no longer

remain in the action, and the Legislature failed to pass the proposed amendments. On March 16,

2015, S.B. 292 was introduced and the following amendments were proposed for NRS 41A.045:
NRS 41A.045 is hereby amended to read as follows:

2. In an action described in subsection 1, the trier of fact shall determine the
percentage of responsibility assigned to all persons relating to the harm
caused for which recover is being sought. The ttier of fact shall consider the
percentage of responsibility of any person who could have conttibuted to the
alleged injury or death, regatdless of whether the person was, or could have
been, named as a party to the action. A determination of the percentage of
responsibility for any nonparty:

(a) May only be used as a vehicle for accurately defermining the fault of® the

named partics;

(b) Does not subject the nonparty to liability in the action or in any othet

action; and

(c) May be introduced as evidence of liability in any action.

3. To establish the percentage of responsibility of any party or nonparty, a
defendant may present to the trier of fact:

(2) An affidavit produced putsuant to NRS 41A.071;

(b) A report prepared by an expert pursuant to the Nevada Rules of Civil

Procedure; and

(c) Testimony of an expert desighated by any party, at any time, pursuant to

the Nevada Rules of Civil Procedure.

Section 4 of Senate Bill No, 292 March 16, 2015 at 3, Exhibit 4. These proposed amendments
would have allowed a court to include a scttling torifeasor, who has been dismissed from the
case in a medical malpractice action, on the verdict form. The Legislature rejected these

proposed amendments.S See A SB292 881 at 4, Exhibit 5. The final version of 8.B, 292 did not

§ This is for good reason, First, it would have allowed the jury to Dblame a non-party who had no opportunity to
defend herself. Rogardiess of the proposed statutory language, would this non-party have been obligated to report
an adverse result to the National Practitioners Data Bank? Would she have been obligated to report the adverse
result when she applied for or reapplied for staff privileges at a hospital? Or upon an application for E & O
insurance? And the same can bo said for a Defendant, as here, who became a non-party by taking the responsible
position of settling the claims against her in good faith before frial. To be sure, Dr. Hayes is obligated to report the
amount of settlement to the National Practitioners Data Bank. But what if the verdict in this case is 20 million
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include the proposed amendments. See Senate Bill No.-Senatot Roberson, Exhibit 6. Under
these circumstances, it is patently pellucid that “defendant” as contemplated by NRS 41A.045
does not include a settling tortfeasor who has been dismissed from the case. It is further
abundantly clear that NRS 41,141 preciudes the inclusion of Dr. Hayes on the verdict form. This
Coutt should decline to rewrite NRS 41A.045 and 41,141 as urged by CTRMC.

D. The Purpose and Infent of NRS 17.245 Would Be Eroded If This Court Granted
CTRMC’s Request to Include Dr. Hayes on the Verdict Form,

NRS 17.245 provides:

1. When a release or a covenant not fo sue or not to enforce judgment is given in
good faith fo one of two or mote persons liable in tort for the same injury or the
same wrongful death:

(8) It does not discharge any of the other tortfeasors from liability for the injury or
wrongful death unless its terms so provide, but it reduces the claim against the
others fo the extent of any amount stipulated by the release or the covenant, or in
the amount of the consideration paid for it, whichever is the greater; and

(b) It discharges the tortfeasor to whom it is given from all liability for contribution
and for equitable indemnity to any other tortfeasor.

2. As used in this section, “cquitable indemnity” means a right of indemnity that is
created by the court rather than expressly provided forina written agreement.

NRS 17.245. Once a trial court determines that a defendant has settled in good faith, NRS
17.245 provides that the settling defendant cannot be liable fo co-defendants in a tort action for
contribution or equitable indemnity if the defendant settles with the plaintiff in good faith. Otak
Nevada, LL.C, v. Eight Jud Dist. Ct., _ Nev. __, 312 P.3d 491 (2013); see also The Doctors
Co. v. Vincent, 2004, 98 P.3d 681, 120 Nev. 644 (2004) (any defendant in multi-defendant tost
action may obtain protection from claims of contribution and implied indemnity by seftling with
the tort claimant in good faith).

The purpose of Nevada's good faith settlement statute is to encourage seitlements by

discharging all liability for contribution by a settling tortfeasor to others upon a finding that the

dollars and Dr. Hayes, without the opportunity to present a defense, is assessed 10% of the fault. Does did mean that
she would have been required to re-report a greater amount to the National Practitioners Data Bank?
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settlement was entered in good faith. Kerr v. Wanderer & Wanderer, 211 FR.D. 625 (D. Nev.
2002).

The Nevada Supreme Coutt recognizes that “public policy favors the seftlement of disputes . . .”
Redrock Valley Ranch, LLC v. Washoe County, __ Nev. __,254 P.3d 641, 648 (2011).

NRS 17.245 provides the non-scttling tortfeasors with a mechanism by which to
challenge the proposed settlement if the non-settling tortfeasors believe that the proposed
settlement amount is disproportionate to the' “percentage of negligence attributable to the
[scttling] defendant.” NRS 41A.045. In other words, CTRMC was at libeity to assert the lack of
good faith with respeet to the settlement entered into between Dr. Hayes and Ms. McCrosky on
this ground.

While NRS 17.245 does not define “good faith,” there are several Nevada Supreme Court
cases discussing what constitutes “good faith.” In Velsicol Chemical Corp. v. Davidson, the
court held that “determination of good faith should be left to the discretion of the trial court
based upon all relevant facts available, and that, in the absence of an abuse of that discretion, the
trial court’s findings should not be disturbed.” 107 Nev. 356, 357, 811 P.2d 561, 563 (1991).

Similadly, in The Doctors Co., the court held that “the district court’s discretion in
determining good or bad faith of a particular settlement is not talismanic, but rather, must be
exercised based upon a myriad of considerations.” 120 Nev. at 647, 98 P.3d at 683. The court
ruled that although the factors set forth in In re MGM Grand Hotel Fire Litigation, 570 F. Supp.
913, 927 (D. Nev. 1983), may be relevant in determining good faith, the court does not adopt the
factors as exclusive criteria for determinations of good or bad faith. Id., 98 P.3d at 686, “In
determining whether a settlement was made in good faith, ‘practical considerations obviously
tequire the evaluation be made on the basis of the information available at the time of
settiement.””Carpenter v. U.S., 710 F. Supp. 747, 751 (). Nev. 1988) (quoting Tech-Bilt, Inc. v.
Woodward-Clyde & assoc., 698 P.2d 159, 167 (Cal. Ct. App. 1985)).

The information relied upon by CTRMC as support for its request to include Dr. Hayes
on {he verdict was avaitable in June when Dr. Hayes filed her Motion for Good Faith Settlement,

See generally Exhibits 1 -2 to Motion to Include Co-defendant. 1t CTRMC required additional
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time to oppose the Motion for Good Faith Settlement, it could have requested an extension in
which to do so. Significantly, CTRMC failed to avail itself of the opportunity to oppose the
Motion for Good Faith Setilement on the grounds that the proposed scitlement is
disproportionate to the “percentage of negligence atiributable to [Dr. Hayes].” NRS 41A.045.

Permitting the inclusion of setfling-tortfeasors on the verdict form after a determination
that the settlement between the settling-tortfeasor and the plaintiff was entered into in good faith
would discourage plaintiffs from settling with any tortfeasors in a multi-defendant action. That
is because the inclusion of settling-tortfeasors on the verdict form could have the effect of
reducing the judgment the plaintiff can recover overall,

This Court should consider the following hypothetical by way of example. Assume thata
settling-tortfeasor enters into a good faith settlement with a plaintiff for $1 million and proceeds
to trial with the remaining non-settling defendant and the court permits the inclusion of the
settling-tortfeasor on the verdict form. The jury returns a verdict for $10 million and apportions

10% Lability to the non-settling defendant and 90% liability to the setfling-tortfeasor. This

| apportionment would mean that the jury has effectively concluded the plaintiff is entitled to

recover $9 million from the settling-tortfeasor and $1 million from the non-setiling defendant.
But whete the plaintiff has already settled with the setfling-tortfeasor for $1 million, in reality the
plaintiff will recover absolutely nothing after the court deducts the $1 million settlement amount
from the net sum recoverable by the plaintiff. The end result is that the plaintiff would not
recover the damages actually awarded by the jury. In fact, in this scenario the plaintiff recovers
nothing despite a jury award of $10 million. Why would any plaintiff choose to settle with one
or more defendants in a mulii-defendant tort action?

This perverse and absurd result cannot be what the Legislature intended with NRS

117.245, 41.141, and 41A.045. See, e.g., Leven, 123 Nev, at 399, 168 P.3d at 712 (statutes should

not be read to produce absurd or unteasonable results). Under Nevada law the non-settling
defendant is only entitled to an offset of the settlement amount paid by the seitling tortfeasor. In
the hypothefical, such an unreasonable result would also provide the non-scttling defendant with

multiple unintended benefits: (1) a complete shift of the risks of litigation to the plaintiff and (2)

-12-
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impunity for its negligent and/or culpable conduct. In other words, a non-settling defendant will
be entitled to “double dip” by being able to include a settling tortfeasor on the verdict form who
has been dismissed from the case and receiving an offset pursuant to NRS 41,141,

In this same hypothetical, the plaintiff is egrogiously penalized for settling with one
defendant and proceeding to trial with the other. This simply does not promote the public policy
of favoring settlement of disputes. It is difficult to fathom that this is what the Legislature
intended with these three statutes. ‘

In light of NRS 17.245, 41.141, and 41A.045, the Legislature has determined that the
public policy in this state is fo encourage and not to discourage settlement of disputes. If a
defendant in a multi-defendant tort action chooses to proceed to trial rather than settle, then the
Legislaturc has determined that the non-settling defendant is the party who should bear some of
the risks attendant with taking the case to trial (the plaintiff will also bear some of the risks too
where he/she could potentially recover nothing against the non-settling defendant). The
inclusion of a settling-tortfeasor on the verdiet form would completely eviscerate the purpose
and intent of statutes specifically drafted to encourage settlement of disputes.

If plaintiffs in multi-defendant tort actions are discouraged from seitling with any
tortfeasors, there will be more trials on the courls’ dockets and the costs of taking more cases to
trial will increase significantly for all involved. This is clearly not what the Legislature intended
with NRS 17,245, 41.141, and 41A.045, This Court cannot rule on the instant motion without
consideting all the applicable and relevant statutes, including NRS 17.245.

E. CTRMC’s Reliance on Case Law from Other Jurisdictions Is Misplaced.

While CTRMC failed to cite this Court to applicable Nevada statutes and case law,
CTRMC cited two cases from other jurisdictions. Where the Nevada Supreme Court and the
Legislature has unambiguously spoken on the very issue posed by CTRMC’s Motion fo Include
Co-defendant, there is no need for this Coutt to consider those two decisions and apply law
coniradicting and undermining Nevada law and the intent of the Legislature.
¥
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III, CONCLUSION
In Nevada, CTRMC is not permitted to allocate a percentage of fault to Dr, Hayes at trial.
Permitting CTRMC to do so would be in violation of Nevada's statutes and cases interpreting
them. It would also constitute reversible ertor, Ms. McCrosky therefore respectfully requests
that this Court deny CTRMC’s request to include Dr. Hayes on the verdict form.
The undersigned does hereby affirm that the preceding document does not contain the
social security number of any person.

0,9
DATED this o2/ gy of August, 2015.

DURNEY & BRENNAN, LTD.

By: %ﬁ M
PETER D. DURNEY, ESQ.

6900 S. McCarran Blvd., Ste. 2060
Reno, Nevada 89509
ATTORNEYS FOR PLAINTIFES
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CERTIFICATE OF SERVICE

I cextify that T am an employee of Durney & Brennan, Ltd., and that on the date shown

below, pursuant to NRCP 5(b), I deposited in the United States mail at Reno, Nevada, a true

copy of the foregoing document, addressed to:

Edward J. Lemons, Esq.

LEMONS, GRUNDY & EISENBERG
6005 Plumas St., Ste. 300

Reno, NV 89509

Joha C. Kelly, Esq.

CARROLL, KELLY, TROTTER
FRANZEN & McKENNA

111 W. Ocean Blvd., 14" Fl.
Long Beach, CA 90801-5636

Robert C. McBride, Esq.

CARROLL, KELLY, TROTTER
FRANZEN, McKENNA & PEABODY
8329 W. Sunset Rd., Ste. 260

Las Vegas, NV 89113

DATED this glgl day of August, 2015,

ANDREA UMANA
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AB.1

ASSEMBLY BILL NoO. 1-ASSEMBLYMEN PERKINS, BUCKLEY, AMDERSON,
HETTRICK, CEGAVSKE, ANGLE, ARBERRY, BACHE, BEERS,
BERMAN, BROWN, CARPENTER, CHOWNING, CLABORN, COLLINS,
DE BRAUA, DiNi, FREEMAN, (IBBONS, GIUNCHIGLIANY,
GOLDWATER, GusTAvsoN, Humkg, Koivisto, LEE, LESLIE,
MANENDO, MARTIN, MARVEL, McCCLAIN, -MORTENSON,
NEIGHBORS, NOLAN, OCEGUERA, OHRENSCHALL, PARKS,
PARNELL, PRICE, SMITH, TIFFANY AND WILLIAMS

JuLy 30, 2002

Referred to Committee on Medical Malpractice Issues
SUMMARY—Makes various changes related to medical and dental malpractice. (BDR 3-17)

FISCAL NOTE: Effect on Local Govemment: No.
Effect on the Stte: No.

&P

EXPLANATION - Matier in Bolded iafies |5 new; matiee between bruckets [ondtted-materlat} Is matednl to be amitied.

g AN ACT relating to malprectice; limiting the linbility of certain medical providers for
negligent acts under cerfain circumstances; eslablishing a limilatlon on the
amounl of noneconomic damages that may be awarded In an action for medleal
malpractice or dental malpractice; praviding for scveral linbility of n defendnnt
for noncconomic damages i)f an action for medical malpractice; making various
changes concerning the payment of future ecanomic demages in actions for
medical malpractice; providiag for the mandatory dismissal of mn nevion for
medical malpractice or denial malpractice under certain circumslances; repealing
the provisions pertaining to (he use of screening panels for an action for medical
malpractice or dental malpractlce; revising the statute of limitatlons for filing an
actlon for medical malpractice or dental malpractice; making various other
changes concerning aclions for medicsl malpractice or dental malpractice;
requiring certain district judges to receive training concerning the complex issues
involved in medical malpractice litigation; requiring courts to impose certain
sanclions on attorneys in certain circumstances; making various chonges relating
{o the reporting of claims of malpmelice or negligence; and providing other
matters properly relating thereto,

1 WHEREAS, The State of Nevada is experiencing extreme difficulties
2 attracting and maintaining a sufficient network of physicians to meet the
3 needs of the residents of this state; and

( 4  WHEREAS, The Nevada Legislature has determined that the shortage of
5 physicians and the inability to attract new physicians to this state pose a
6 serious threat to the health, welfare and safety of the residents of the State
7 of Navada; now, therefore,

I
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(2) A disregard for and indifference to the safety and welfare of the
patient, . -

(b) “Organic brain damage” means the person has documented
organically caused, permanently impaired cognitive capacity rendering
him incapable of making independent, responsible life decisions or
permanently incapable of independently conducting the activities of the
person’s normal daily living. '

(¢) “Total blindness” means & person’s visual acuity with correcting
lenses doss not exceed 20/200 tn the better eye, or whose vision in the
better eye is restricted lo o field which subfends an angle of not greater
than 20°.

Sec. 6. In an action for damages for medical malpractice, each
defendant is lable for noneconomic damages severally only, and nor
Jointly, to the plaintiff only for that portion of the judgment which
represents the percentage of negligence attributable fo the defendani.

Sec. 7. 1.~ Upon the motion of any party or upon iis own motion,
unless good cause Is shown for the delay, the court shall, after due nolice
to the parties, dismiss an action involving medical malpractice or dental
malpractice if the action is not brought to trial within:

(a) Three years after the date on wltich the action Is flled, (f the action
is filed on or after October 1, 2002, but before October 1, 2005.

d) Two years after the date on which the acilon is filed, if the action
Is _f(lled on or gfter Ociober 1, 2005.

2. Dismissal of an action pursuant to subsection 1 iy « bar lo the
filing of another action upon the same claim for relief against the same
defendants.

3. Each diswrict court shall adopt court rules to expedite the
resolution of an action involving medical malpractice or dental
malpractice, /!

Sec, 8. If an action for medical malpractice or dental ;malpractice is
filed in the district couri, the disirict court shall dismiss the action,
witheut prejudice, if the action is filed without an affidavit, supporfing
the allegations contained in the action, submitted by a medical expert
whe practices in an aren that is substantilly similar to the type of
practice engaged In at the time of the alleged malpractice.

Sece. 9. 1. In an action for medical mnalpractice or dental
malpractice, the plaintlff, the defendant, the representative of the
physician’s or dentist’s insurer and thelr respective attorneys shall attend
and participate in a seitlement conference before a district fudge, other
than the judge assigned to the action, to ascertain whether the action
may be seftled by the parties before irial.

2. The judge before whom the sevtlement conference is held:

(a) May, for gaod cause shown, waive the attendance of any pardy.

(b) Shall decide what Information the partles may submit at the
settlement conference.

3. The juffe shall notlfy the parties of the time and place of the

I
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DPEAN HELLER
weerelan uf State

RENEE L. PARKER
Chief Deputy Secrvtury

STATE OF NEVADA

CHARLES E. MOORIE
Secitritles Adminlsirator

SCOTT W, ANDERSON
Dophiy Seerviain
Jir Comnieretal Becardings

of Strie
PAMELA A, RUCKEL RONDA L, MOORE
Dopuiy Seerety for Deputy Stertaiy
. Suqithern Noverda OLFICE OF THE for Electiany

SECRETARY OF STATER
Dear Fellow Nevadan:

You will soon be taking advantage of one of your most important rights as an American
eitizen: the right o vote! As Secrctary of State and the state’s Chief Election Officer, | take the
job of informing the public about vatious statewlde ballot questlons very serionsly, An informed
and knowledgeable electorate is a comerstone to fair and just elections.

With that in mind, the Secretary of State’s office has prepared this booklet detailing the
statewide questions that will appear on the 2004 General Elcction Ballot, The booklet contains
“Nates fo Voters,” a complete listing of the exact wording of each question, along with &
summary, arguments for and against each question’s passage, and, where applicable, a fiscal
note. Any fiscal note included in this booklet expiains only adverse impacts and does not note
any possible cost savings.

I encourage you to carefully and thoughtfully review the ballot questions listed in the
booklet. As a voter, your actions on these ballot questions can create new laws, amend existing
laws or amend the Nevada Constitution.

On the 2004 General Election Ballot, there are eight statewide questions, Ballot Question
Numbers 7 and 8 appear on the ballot through the actions of the Nevada State Legislature. Ballot
Question Numbers 1 through 6 qualified for this year’s ballot through the initiative petition
process.

You can also view these ballot questions on the Secretary of State’s web site at
www.seeretaryvolstate,biz, 17 you require further asslstance or information, please feel fiee to
contact my office at 775/684-57035,

Respectfully,

DEAN HELLER

Secrefary of State

LASVEGAS OFFICE MAIN OFFICE CORVORATE SATELLITLE: OFIICE

555 T, Whashington Avenue 101 N. Cargon Streel, Suile 3 202 M. Camson Street
SECURITIES: Sufie 5200 Corsan City, Nevadu 307014786 Carson Clty, Nevndu 82101
Lug Yaogas, Nevadn 89101 Telephona {775) 684-5708 Telephone (775) 6R4-5708
“Teluphone (702} 486-24:10 Fux [775) 684-5725 s (175) 684-5725

Fax (702) 486-2453
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effect ol this provislon could be an increased burden on the state Medicald fund, which consists
of taxpayer dollars.

Current law provides that each one of multiple defendants in medical malpractice actions is
severally, but not joinily liable for noneconomlo damages. This means that a single defendant
amang multiple defendants in a medical malpractice action is required to pay the injured person
only the share of noneconomic damages atiributable to that defendant’s wrongful conduet and
wotild not have to pay the share attributable to the wrongful conduct of another defendant,
[owever, the current law treats economic dantages differently, and provides that each defendant
is not only severally liable, but also jointly [able for payment of economic damages; a defendant
that is jointly liable could be requlred to pay the injured person for not only his wrongful
conduct, but also for the wiongful conduct of all other defendants. The proposal, if passed,
would change the current law by repealing joint and several liability for economic damages and
iveat lability for recovery of economic damages in medical malpractlce cases the same as for
noneconomic damages, such that defendants ave only severally, but not jointly liable. This
imposes the risk of nonpayment to the injured party if u defendant is not able to pay his
percentage of damages, such as when that defendant has insufficiesft insurance or assets to pay
his share.

‘The proposal also revises the statute of limitations for the filing of actions. The current law that
requires an injured person to file a medical malpractice lawsuit within 3 years of the date of
injury remains unchanged, The current law also provides that if the injury was not immediately
apparent, the infured person has 2 years from the time the person discovers or should have
discovered fhe injury ta file the lawsuit. The proposal would reduce this time from 2 years to |
year. .
Finally, the proposal would make changes to how cerlain damages are paid by health care
providers who hiave been found negligent, and provides for other matters properly related
thereto. It requires that when an award equals or exceeds $50,000 in future damages, the court
must allow the same to be pald in periodic payments instead of a lump sum, if requested by
either party,

The following avguments for and against and rebutals for Question No. 3 were prepared by a
committee as required by Nevada Revised Statutes (NRS) 293.252.

ARGUMENT IN SUPPORT OF QUESTION NO. 3

Physicians continue to leave Nevada, and medical malpractice tnsurers continue to pull out of the
Nevada market, at an glarming rate despite the medical malpractice litigation reforms passed by
the Nevada legislature in 2002. Why? Because the 2002 legislation does ot provide enough
specifl protestion for doctars and their insurers from astronomical jury verdiets, making it
tmpossible to plan for the challenges associated with practicing medleine. As aresult, some
Nevada doctors pay more than double for liability insurance compared to doctors in Los
Angeles. (AMA press release, March 17, 2004). What does this mean to your doctors? They
are having difficulty keeping their practices open. What does this mean to you? When you need
a doctor, you may have difficulty finding one.
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Excerpts from the Senate Jourmnal

Remarks and testimony

-~ selections by Research Libryary staff

THE SECOND DAY

" CARSON CITY(Tuesday), July 30, 2002
Senator Raggio moved that (he Senale resalve fiself into a Commintee of the Whelg for the purpose off
consldering Sennte Bill No. 2,
Motion carried.

IN COMMITTEE OF THE WIHOLE

AtB:11 am,

Senalor Reggio presiding,

Senate Bill No. 2 considered,
The Committee of the Whole was addressed by Senator Raggio; Governor Kenny
Guinn; Jan Needham, Principal Deputy Legislative Counsel, Bradley A. Wilkinson,
Principal Deputy Legislative Counsel; Scott Young, Principal Research Analyst; Maury
Astley, Executive Director, Nevada Dental Association; Robert Byrd, Chairman,
Medical Liability Association of Nevada; J. R, Crockett, Jr,, Nevada Trial Lawyers
Association; Michael Daubs, M.D., Concerned Physicians of Nevada, Nevada
Orthopedic Society; Denise Selleck Davis, Executive Director, Nevada Osteopathic
Medical Association; Gus W. Flangas, Attorney, Physicians Task Force; Gerald
Gillack, Nevada Trail Lawyers Association; David P. Haefner, Nevada Association of
Nurse Anesthetists; Lonnle Hammergren, M.D., Neurosurgical Associates of Novada,
Ron Kendall, Patlent, Carson City; Richard J. Legarza, General Counsel, Nevada State
Board of Medical Examiners; Larry E. Lessly, Executive Director, Nevada State Board
of Medical Bxaminers; Dan McBride, M.D., Nevada Mutual Liabllity Company;
Robert McBeath, M.D., Nevada Medical Liability Physicians Task Foice; Alice
Molaky-Azman, Commission of Insurance; Jerry H. Mowbray, Attorney; Nancy
Yeverinl, Legislative Counsel, Consumer Attorneys of California; Janice Pine, Saint
Maty's Health Network; Jim Wadhams, American Insurance Association; Charles
(Chip) Wallace, WNevada Mutval Insurance Company, Communications
Dirvectorfcofounder; Bill M. Welch, President, CEQ, Nevada Hospital Association.

Senator Rapggio requested that all remarks on Senate Bill No. 2 be eniered in the
Journal.

SENATQOR RAGGIO:

Thls commlties will come to order. This i3 the Committee of the Whole, all Senate members
participating, and today, the commitiee will continue its deliberalions on Senate Bill No. 2. Our first
order of business ls to comptele our discussion of seciions 3, 4 and 5 addressing the caps on
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SBNATOR RAGGIO:
Mr. Echeverrla, can you quickly tell us whelhier we are on track here.

JOHN ECHEVERRIA (Nevada 1rial Lawyers Assoclation):
‘The abrogation of joint and several liability In Catifornia was not port of the MICRA packuge.

SENATOR RAGGIO:
I misspoke, What is the siluation there?

MR. ECHEVERRIA}
It was done by a proposition or an initintive. This stales, as 1 pnclersiand i, e Californta verslon of
Joint and several liabllity.

SENATOR RAGGIO:
On noneconomic damages as well s cconomic damages?

MR. ECHEVERRIA:
“There |8 several labiliy 18 to noneconomic damages and joim lability as 10 economle damapes in
Cnlitornin and under this bill.

SENATOR RAGGIO:
This will bring us in line with current law in California, 4

MR, BCHEVERRIA:
Yes,

SENATOR RAGGIO:
That is what § was asking.

MR, ECHEVERRIA:
At to medical negilgence enses,

SENATOR RAGGIO:

Medical malpractice, Is that your understanding of this, Mr. Flangas?

MR, BLANGAS!

That Is cocreet, Mr. Chalrman, It is not part of the original MICRA package In California, It was a
separate proposilion. This I5 on line,

SEMATOR RAGGIO:
Does either group have anyihing further to present on this?

MR. FLANGAS:
No, thank you, Mz, Chalrman,

SENATOR RAGGIO:
Are thoro any statements or questlons from the commitiee?
SENATOR CARE:  ©

In reviewing case law, I have three questions. -

1, How would comparatlve negllgence play into (his?

2. What do you do when you have joint tortleasors, and there is a settlement agreement, and one of
the defendanls agrees to, In essence, pay @ greater figure o a seitlemont ngreement that, down the rond,
there Js a judgment that is much smaller?

a9, What does this do to vicarious liabilliy? Thal Is to say, when one of the defendanis is an employee
of the hospital and the jury says, 25 percent Is the fault of the employee, 25 percent s the hospital, this,
that, and the other. Wouwld the ospital still be Hable for the 25 percent portion of the judgment that goes
lo the employee?

Those are the three issues I see here.

3 192
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MR, CROCKETT:

The three poinls you ralsed were comparative negligence, sclilements wilh muliiple defendants and
vicarious Habillly.

I, It will not have any impact on comparative ncgligence, There will be a change in the Jow because il
used 10 be that Joint and several Iabllity only exisied in medleal malpraclice cases where the plaintiff was
completely blame free, If you had an unconscious plalniiff on the operating table and nepligence was
performed, everybody understood the plaintiff could not be negligent because he was unconscious, he
was ssleep. Under those clreumstanices, liability way jolnt and several. The proposed change would say
(hat from niow on il is only several as to nonecanomle and jolnt as to economic. Undur existing law, ifa
plalntitf was in a circumstance where they could be coraparatively negligenl, jolni and several wenl out
the window and lisbillty was proportioned based upon the plaintiff’s contributory negligence and
everybody olse's contrlbution, This changes the law In that respecl, Old law, comparative neglipence did
away with jolnt and several; new law, whether the plaintiff was comparatively negligent or not, does not
alter the jolnt and severn] responsibility. Does that answer your question?

2. On seillements with joint tortfeasors, [ know you are an altorney, and you see all the muitiple
tayers that (hls creates, and it does, and {he permutatfons are way [00 RuUMerous to cven begln 10 discuss
hiere. All T can say is, It you setile with one defendant in u multlple defendant stuatfon, negotimions
always completely reopen when you come to the second defendant 1o talk because everybody wants lo
(alk about what effect the previous setilement had upon the second satrlement.

SENATOR RAGGIO:
We are golng to have a discussion on collnteral toris soon,

ME. CROCKETT:

You are right. My, Gillock reminded me of one thing that most be done in order for a defendant lo be
given a complete release from a setlement when they have muliiple defendants, You have {o go lo caurt
and get what Is called a good-failh seitlement approval (o mako sure the courl sces that one defendant did
not quickly seifle ont under the prelenso they wece paylig their full and fair shave, The courl guards
sgatnst that belng a sham or a rouse. You cannol get o complele release unless the courl pppraves that it
was whal they call a good-faith settement. That wlil remain, Nothing is done ta change thal. Doeg that
answer the question?

The third point aboul vicarions linbility, the employer of a negligent emplayee is olways responsible
for that employeo's negligence as long ns the negligence was in the course and scepe of the employment,
There may be a eircumstanee where, on top of tal, the employer could be nepligent for something they
did dicecily, separate and apart from their employment. In that case, they would have responsibility for
the employee's negligence, and they would have responsibility for thelr own negllgence, An example
would be, If a nurse were negligent [n something she did which fell below siandard that caused injury or
death 10 a patlent, If she was working the course and scope of her employment, her employer s
vicarlousty linble for her actions, But IF her employer supplied ber with & negligently malntalned plece of
equipment that wos not properly caced for by a different department of the hospiinl and also contribuled
to the problem, the employer would be directly responsible (o the injured party for ihe employer’s direct
nephgence on Ihat equipment. This deals with ihe question you posed: What it the employer Is
responsible for the employee's negligence and thele awn direct negligence? In which case dicy would be
responsible for botl,

SENATOR CALRE:
We are just Irying to get some legislative Intent here. That Is the way { read it, and [ the doctor's read
It that way, as well, I nm satisfed.

MR, FLANGAS:
I agree with his definltions,

SENATOR RAGGIO:
Ate (here any other quesifons or stalements on (his?

SOINATOR WIENER:
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S.B. 292

SENATE BILL NO, 292—~SENATOR ROBERSON

MARCH 16, 2015

Referred to Committee on Judiciary

SUMMARY—Revises provisions relating to certain civil actions
involving negligence. (BDR 3-954)

FISCAL NOTE: Effect on Local Government: No.
Effect on the State: No.

EXPLANATION - Matter In bolided ftalics 15 new; matter between brackets foriitiedmatesai} s meterle) to bo omiled.

AN ACT relating to civil actions; revising the applicability of
certain provisions of existing law pertaining to certain
civil actions involving negligence; revising provisions
governing the limitation on the amount of noneconomic
damages that may be awarded in certain civil actions;
requiring a trier of fact to determine the percentage of
tegponsibility for a plaintiff’s harm assigned to various

_ parties in certain civil actions; making various other
changes relating to certain actions involving negligence;
and providing other matters properly relating thereto.

Leglslative Counsel’s Digest:

Bxisting law defines “medical malpractice,” “dental malpractice” and
“professional negligence” and conlains various provisions relating to civil actions
involving claims of medical malpractice, dental malpractice and professional
negligenco. (Chapter 41A of NRS) This bill removes references in existing law to
medical malpractice end dental malpractice and replaces those references with
references to professional negligence,

Existing law defines the term “provider of healtiicare” for the purposes of
certaln civil actions involving professional negligence. (NRS 41A.01’5 Scction 2
of this bill revises that definition to include cerfain other professionals who provide
health care and to Include clinics, surgery centers and other entities that employ
physicians and other such persons.

Existing law limits the amount of noneconomic damages that may be awarded
in ga action for Injury or death against a provider of health care based upon
professional negligence. (NRS 41A.035) Section 3 of this bill limlts the tota!
noncconomle damages that may be awarded in such en actlon to $350,000,
regardiess of the number of plaintiffs, defendants or theorles of liability.

Exlsting law provides that in an action for injury or death against a provider of
health care baseg upon professional negllpence, each defendant is liable to the

— WM
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plaingiff for certain damages severally only, and not jolnily. (NRS 41A.045)
Section 4 of this bill: (1) requires the trier of fact in an action for professional
negligence to determing the percentage of responsibility assigned to each person;
and (2) authorizes a defendant to prosent” ceriain evidence fo eslabilsh the
percentage of responsibifity of any party or nonparty to such an action.

Existing law establishes a rebuttable presumption in actions for negligence
against providers of medlcal care that the persona inju?r or death was caused by
negligence when certain injurles are sustained. (NRS 4{A,100) Section 9 of this
bill provides that the rebutiable presumption does not apply in an action in which:
(1) a plainti{f submits an affidavit or designates an expert witness to establish that a
provider of health care devlated from the accepted standard of care; or (2) expert
medical testimony Is used to establish a claim of professional negligence.

THE PEOPLE OF THR STATE OF NEVADA, REPRESENTED IN
SENATE AND ASSEMBI.Y, DO ENACT AS FOLLOWS:

Section 1. NRS 41A.003 is hereby amended to read as
follows:

41A.003 As used in this chapter, unless the context otherwise
requires, the words and terms defined in NRS {43:A<084} 41A4.007 to
41A.017, inclusive, have the meanings ascribed to them in those
sections.

Sec. 2. NRS 41A.017 is hereby amended to read as follows:

41A.017 “Provider of health care” means a physician licensed
fundes} pursaant to chapter 630 , 6304 or 633 of NRS, physician
assistant, dentist, licensed nurse, dispensing optician, optometrist,
praciitioner of respiratory care, registered physical therapist,
occupational theraplst, podiatric physician, licensed psychologist,
licensed marringe and family therapist, licensed clinical
professional counselor, music therapist, chiropractor, athletic
trainer, perfusionist, doctor of Oriental medicine 5} in any form,
medical laboratory director or technician, pharmacist or licensed
dietitian or a licensed hospital , clinic, surgery center or other
entity that employs any such person and its employees.

Sec. 3. INRS 41A.035 is hereby amended fo read as follows:

41A.035 In an action for injury or death against a provider of
health care based upon professional negligence, the injured plaintiff
may recover noneconomic damages, but the amount of
noneconomic damages awarded in such an action must not exceed
$350,000 F}, regardless of the number of plaintiffs, defendants or
theories upon which liability may be based,

Sec, 4. NRS 41A.045 is hereby amended to read as follows:

41A.045 1. Taan action for injury or death against a provider
of health care based upon professional negligence, each defendant is
fiable to the plaintiff for economic damages and noneconomic
damages soverally only, and not jointly, for that portion of the

—~ AR
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judgment which represents the percentage of {negligenee} Janult
attributable to the defendant.

2. In an action described in subsection 1, the trier -of fuct
shall determine the percentage of responsibillly assigned 1o all
persons relating to the harm caused for which recovery Is being
sought, The trier of fact shall consider the percentage of
responsibility of any person who could have contributed to the
alleged injury or death, vegardiess of whether the person was, or
could have been, named as a parly fo the action, A determination
of the percentnge of responsibility for any nonpariy:

(@) May onlp be used as a vehicle for accurately determining
the fault of the named pariies;

() Daes not subject the nonparly to lability in the actlon or in
any other action; and

(¢) May be Introduced as evidence of linbility In any action.

3. Toestablish the percentage of responsibility of any party ot
nonparty, « defendant nay present to the trier of fact:

(@) An affidavit produced pursuant to NRS 414.071;

(5) A report prepared by an expert pursuant to the Nevada
Rules of Civil Procedure; and

{¢) Testimony of an expert designated by any parly, at any
time, pursnant to the Nevade Rules of Civil Procedare.

4," "This scction s intended to abrogate joint and several liability
of a provider of health care in an action for injury ot death against
the provider of health care based upon professional negligence.

Sec. 5. NRS 41A.061 is hereby amended to read as follows:

41A.061 1. Upon the motion of any party or upon its own
motion, unless good cause is shown for t1)1’e delay, the court shall,
after due notice to the parties, dismiss an action involving fmedieat

mﬂl-pﬂae{-fee—ei—deﬂ-m-i—maj?}‘ﬂeﬁee} professional negligence if the
action is not brought to trial withinf o )
2005;

—{b)Twe} 2 years after the date on which the action is filed . f
| ron i Fled -ofer Ootobor-L 2005

2. Dismissal of an action pursuant to subsection 1 is a bar to
the filing of another action upon the same claim for relief against the
same defendants,

3. Rach district court shall adopt court rules to expedite the
resolution of an action involving i i ental

‘ueties:] professionnl negligence.

Sec. 6. NRS 41A.071 is hereby amended to read as follows:

41A.071 TIf an action for i aet :
melpractice] professional negligence is filed in the district court,

. B
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the district court shall dismiss the action, without prejudice, if the
action is filed without an affidavit f-supperting} that?

1. Supporis the allegations contained jn the action 5} ;

2, Is submitted by a medical expert who practices or has
practiced in an area that is substantially similar to the type of
practice engaged in at the time of the alleged {malprastice]
professional negligence;

3. Identlfies by name, or describes by conduct, each alleged
provider of health care; and

4. Complies with any wrilten report required pursuant to Rule
16.1 of the Nevada Rules of Civil Procednre.

Sec. 7. NRS 41A.081 is hereby amended to read as follows:

41A.081 1. In an action for i ach tel
medpractice;} professional negligence, all the parties to the action,
the insurers of the respective patties and the attorneys of the
respective Earties shall attend and participate in a secttlement
conference before a district judge, other than the judge assigned to
the action, to ascertain whether the action may be settled by the
parties before frial,

2. The judge before whom the settlement conference is held:

(a) May, for good cause shown, waive the attendance of any

party. .

?()) Shall decide what information the parties may submit at the
settlement conference.

3, The judge shall notify the parties of the time and place of the
settlement conference.

4. The failure of any party, the party’s insurer or the party’s
aftorney to participate in good faith in the seftlernent conference is
grounds for sanctions, including, without limitation, monefary
sanctions, against the party or the party’s attorney, or both, The
judges of the district courts shall liberally construe the provisions of
this subsection in favor of imposing sanctions in all appropriate
situations. It is the intent of the Legislature that the judges of the
district courts impose sanctions pursuant to this subsection in all
appropriate situations to punish for and deter conduct which is not
undertaken in good faith because such conduct overburdens limited
judicial resources, hinders the timely resolution of meritorious
claims and increases the costs of engaging in business and providing
professional services to the public.

Sec. 8. NRS 41A.085 is hereby amended to read as follows:

41A.085 1. Tnan action for damages for {med a6t

: actice} professional negligence in which the
defendant is insured pursuant to a policy of insurance covering the
liability of the defendant for a breach of the defendant’s professional

_ A
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(a) At any setflement conferencoe, the judge may recom mend that
the action be settled for the limits of the policy of insurance.

(b) If the judge makes the recommendation described in
patagraph (a), the defendant is entitled to obtain from independent
counsel an opinion letter explaining the rights of, obligations of and
potential consequences to the defendant with regard fo the
recommendation, The insurer shall pay the independent counsel to
provide the opinion letier described in this paragraph, except that the
insurer is not reguired to pay more than $1,500 to the independent
counsel to provide the opinion leiter.

2, The section does not:

Ea) Prohibit the plaintiff from making any offer of seitlement.

b) Require an insurer to provide or pay for independent counsel
for a defendant except as expressly provided in this section.

Sec, 9, NRS 41A.100 is hereby amended to read as follows:

41A.100 1. Liability for personal injury or death is not
imposed upon any provider of fnedieal] frealfh care based on
alleged negligence in the performance of that care unless evidence
consisting of expert medical testimony, material from recognized
medical texts or treatises or the regulations of the licensed medical
facility wherein the alleged negligence occurred is presented to
demonstrate the alleged deviation from tho accepted standard of cate
in the speific circumstances of the case and to prove causation of
the alleged personal injury or death, except that such evidence is not
required and a rebuitable presumption that the personal injury ot
death was caused by negligence arises where evidence is presented
that the provider of health care eaused the personal injury or death
occurred in any one or more of the following circumstances:

(a) A foreign substance other than medication or a prosthetic
device was unintentionally left within the body of a patient
following surgery;

(b) An explosion or fire originating in a substance used in
treatment occurred in the course of treatment; '

(c) An unintended burn caused by heaf, radiation or chemicals
was suffered in the course of medical care;

(d) An injury was suffered during the course of treatment to a
part of the body not directly involved in the treafment or proximate
thereto; or

(e) A surgical procedure was performed on the wrong patient or
the wrong organ, limb or part of a patient’s body.

2. Expert medical testimony provided pursvant to subsection 1
may only be given by a provider of Ynedical} fealth care who
practices or has practiced in an atea that is substantially similar to
the type of practice engaged in at the time of the alleged negligence.

B, N
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sen} The rebuttable presumption
pursuant lo subsection 1 does not apply it an action in which:

(@) A plaintiff submits an affidavit pursuant fo NRS 414,071,
or otherwise designates an expert witness pursuant (o the Nevada
Rules of Civil Pracedure, to establish that a provider of health
care deviated from the accepted standard of care or caused the
alleged personal injury or death.

() Expert nedical testimony is used to establish a claim of
negligence,

Sec. 10, NRS 3.029 is hereby amended to read as follows:

3029 1. The Supreme Court shall provide by cowt rule for
mandatory appropriate training concerning the complex issues of

i -actice} litigation alleging professional negligence
for each district judge to whom actions involving i
mielpractios} professional negligence are assigned,

2. As used in this section, “professional negligence” has the
meaning ascribed to it in NRS 414.015.

Sec. 11, The amendatory provisions of this act apply to a
cause of action that accrues on or after the effective date of this act.

Sec, 12. NRS 41A.004, 41A.009 and 41A.013 are hereby
repealed.

Sec, 13, This act becomes effective upon passage and
approval,

TEXT OF REPEALED SECTIONS

41A.004 “Dental malpractice” defined. “Dental
malptactice” has the meaning ascribed to the term “malpractice” in
NRS 631.075.

41A.009 “Medical malpractice” defined. “Medical
malpractice” means the failure of a physician, hospital or employee
of a hospital, in rendering services, to use the reasonable care, skill
or knowledge ordinarily used under similar circumstances.

41A.013 “Physician® defined. “Physician” means a peison
licensed pursuant to chapter 630 or 633 of NRS.

H
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Amendment No, 881

Senate Amendment to Senate Bill No. 292 (BDR 3-954)
Proposed by: Senate Committes on Judiclary '

Amends: Summary: No Title: Yes Preamble: No Joint Sponsorship: No Digest: Yes
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BXPLANATION: Matter in (1) bine bold italies is new language in the original
bill; (2) varlations of green bold underlining is language proposed to be added in
this amendment; (3) red-siikethrough Is deleted language In the original bill; (4)
puiple-double-steikethrensh is language proposed fo be deleted in this amendment;
(5) aranee double undeylining is deleted language in the original bill proposed to be
retained in this amendment,

NCA/BAW Date: 5/19/2015

S.B. No, 202—Revises provisions refating to certain civil actions involving

negligence, (BDR.3-954) .
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Senate Amendment No, 881 to Senate Biil No, 2562 Page 2

SENATE BILL N0, 292-SENATOR ROBERSON

MARCH 16, 2015

Referred to Committee on Judiciary

SUMMARY—Revises provisions relating to certain civil actions involving
negligence. (BDR 3-954)

FISCAL NOTE: Effect on Local Government: No,
Eifect on the State: No,

EXPLANATFION —Maller bt bofded lfalies 1s new; malter betwoen brackels lomitied-piatesial} s material fo bo omitied,

AN ACT relating to civil actions; proylding lnmuuity from clvil actions for s
Doard of trustees of a_school district or the governing body of a
charfer school under  certain _clrenmstances: revising the
applicability of certain provisions of existing law pertaining to certaln
civll actions involving negligence; revising provisions goveming the
limitation on the amount of noneconomic damages that may be
awarded in certain civil actions; jrequistaa-a-tder-offoet-to-dotarriineg

saslong-nartics-Ieastain-eivilactions;} making various other hanges
relating to certain actions Involving negligence; and providing other
matters propetly relating thereto,

Legislative Counsel’s Dlgest:

Section. 1 of ills bill provides that a board of frnstees of a school distyict ox the
governing body of A charter school Is not Hable for any civil daniages arising fron asn
nict or omifssion by n pevson employed by or valuntecring nta schopl-based healkth center,
Sectlon 1 nlso defines “school-bosed henlith center” for such purposes.

Exisling law defines “medical maipracice,” dental malpractlee™ and “professional
negligence” and containg varlous provisions relating fa civil actlons involving claims of
medical matpractice, dental malpractice and professional negligence. (Chapter 41A of VRS)
Ths bill removes references In exisling law to medical malpractice and dental malpractice and
replaces 1hosa references wilh references to professional negligence, Section 1.5 of this bill
also reylses the definltlon of professional neglipence to Ingorporaie provislons of the
previuusIF used definition of medical mnlpractice,

Exlsting law defines the term “provider of heaithcars” for the gur}wses of certain civl]
actions involving professional negligence, VRS 41A,017) Sectlon 2 of this bill seviscs that
definiion to Incinde certaln other profossionals who provide health care and to include clinles,
surgery centers and other entities lﬁat employ physicians and other such persons.

Existini law limits the amonat of noneconomlo damages that may be awarded in an

actjon for Injury or death against a provider of health care based upon professional negligence.
(RS 41A. 3521 Sectlon 3 of this bill limits the tolal noneconomic damages that may be
awarded in such an action lo $350,000, regardless of the number of plaintlffs, defendants or
theorles of Hability.
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Senate Amendment No. 881 to Senate Bill No, 292 Page 3

Bulsting law establishes n rebuitable presumption In actions for negligence agalnst
providers of medica! cars that the personal injury or death was caused by nepligence when
certain injurfes are sustained. (NRS 41A.100) Sectlon 9 of this bill provides that ha rebutable
prosumption does not apply In an actlon in which: (J a plaintiff submits an affidavlt or

deslgnates an e rge:t witness to establlsh that a provider of health care devlated from the
accepted slandard of care; or (2) expert medical testimony Is used 1o establish a claim of
professional neghigence.

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN
SENATE AND ASSEMBLY, DO ENACT AS FOLLOWS:

Section 1. Chapter 41 of NRS is hereby amended by adding thereto a
new section to rend as follows:

1. The board of trustees of ¢ school disfrict or the governing bodv of a
charter school that allows or establisiies a sehool-based lrealth center Is not liable
for any civil damapes as a resulf of any act or oinlssion by it person employed by
or voluntecring for or affiliated with ¢ sehool-based lrealth conter or a sponsoring
ettty of ilre schoel-hased health center,

2 As used in ihis sectlon, “school-based health cenfer” means a leallly
center located on or It school grounds, properfp, bni!dings or any ollter sclioof

fisirict facilities for the purnose of remlermg citre or services {o any persop.
i } Sec. 1.3, NRS 41A.003 is hereby amended to read as follows:

41A.003 As used in this chapter, unless the context otherwise requires, the
words and ferms defined in NRS {4H:A:004) 474,007 to 414,017, inclusive, have
the meanings ascribed to them in those seclions,

Sec. 1.5, NRS 41A.015 is heveby amended to read as follows:

41A.015 “Professional negligence” means fe-nepHuor-ret-or-ensssion

by the fullure otja pmvlder of health care ,__1n Bhe} rendermg

ﬁ!eﬂi{:ﬁ fause the reﬂsam:b!e care skm ar kuow!edge o1 dmmﬂv used m.'rler

similar clrcmmstances by similarly atned and experienced providers of healili
care,
"~ Sec. 2. NRS 41A.017 is hereby amended to read as follows:
41A.017 “Provider of health care” means a physician licensed furdes}
ursuanf to chapter 630 f=6304f or 633 of NRS, physician assistrmf, dentlst
icensed nurse, dispensing optician, optometrist, fpraedtioncr-gf-resplrutes 7
registered pllysma therapist, feeenpstionaliterupist] podiatric physwlan,
I#Fl#gé=l

psychologlst #i
5 chiropractor, fdlifet!

lcensed

doctor of Onental medlcme » Hu=eny—forsd medical laboratory
director or {echnician, licensed diefitian or a licensed hospital ,
clinfe, surgery center plysiclans’ professional corporation or

group proctice fiat employs any sach person and its employees.
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Senate Amendment No. 881 to Senate Bill No. 252 Page 4

Sec, 3, NIS 41A.035 is hereby amended to read as follows:

41A.035 In an action for injury or death against a provider of health care
based upon professional negligence, the injured plaintiff m?iy recover noneconomic
damages, but the amount of noneconomic damages awarded in such an actlon must
not exceed $350,000 |} , regardiess of the number of plaintlffs, defendants or
theorles upon which linbiliy may be based.

#ed prriiss ] ]
—th-De HE =10 c-reilon-orin-tup—otheon

peR-REefes disenesd (Deleted by amendment.)
Sec. 5. NRS 41A.061 is hereby amended to read as follows!
41A.061 1. Upon the motien of any party or upon its own miotlon, unless
sood canse s shown for the delay, the court shall, after due notice (o the parfies,
ismiss an action involving i i i
professional negligence £ the action is not brought to frial within .

1

—()}-Pwe-21 3 years after the date on which the action is filed. [Hfthe-actionis
filed on-or after October 120051

2. Dismissal of an actlon pursuant to subseclion 1 is a bar to the filing of
another action upon the same claim for reliefagainst the same defendants.

3. Tach district court shall adopt court rules to expedito the resolution of an
action involving i etice —or—deatal—malpractice} professionnl
negligence,

Sec, 6, NRS 41A.071 is hereby amended to read as follows:

41A.071 If an action for i i : i
professional negligence is filed in the district court, 1he district court shall dlsmiss
t;;e action, without prejudice, if the action is filed without an affidavit f; i
thai:
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Senato Amendment No. 881 to Senate Bill No, 292 Page 5

1. Stupports the allegations contained in the action &} ;

2. Is submitted by a medical expert who practices or has practiced in an area
that is substantially similar to the type of practice engaged in at the time of the
alleged {malprasties:} professional negligence;

3, Identlfies by naine, or describes by conduct, ench faHeged] provider of

I!enljh care s} who s alleged {0 be neplipent; anid

. 2,

Neyida-Riles—af~6 roseiurard Sets forth factually a specifle act or acls o,
alfeged negiipeirce separately as (g cach defendani {re simple, coneise and divect
lerms, : .

See, 7. NRS 414,081 is hereby amended to read as follows:

41A.081 1. In an action for i i : :
prafesstonal negligence, ali the parties to the action, the insurers of the respective
perties and the attomeys of the respective parties shall attend and participate In a
settlement conference before a district judge, other than the judge assigned to the
actlon, to ascertain whether the action may %a seitled by the parties before triel.

2. ‘The judge before whom the setiloment conference is held:

Eg% May, for good cause shown, waive the aftendance of any parly.

Shall decide what informatlon the partles may submit at the settlement
conference,

3. The judge shall notify the parties of the time and place of the seitlement
conference.

4. The failure of any party, the paify’s Insurer or the parly’s attorney to
Farticipale in good faith In the settlement conference is prounds for sancllons,
ncluding, without limitation, monetary sanctions, against the party ot the party’s
attorney, or both. The judges of the disirict courts shall llberally construe the
provisions of this subsection in favor of imposing sanctions in all appropriate
situations, I is the Intent of the Legislature that the judges of the district courts
impose sanctions pursuant to this subsection in all appropriate situations to punish
for and deter conduct which is not undertaken in good faith because such conduct
overburdens Kmited judicial resources, hinders the timely resolution of meritorlons
claims and increases the costs of engaging in business and providing professional
services to the public,

See. 8. NRS 41A.085 is hereby amended o read as follows:

41A.085 1, In an action for damages for ;smedlem—ma-]pmeﬂee—ehdemal
wmelpractice] professfonal negligence in which the defendant is Insuted pursuant to
a poliey of insurance covering the liability of the defendant for a breach of the
defendant’s professional duty toward a patlent;

(a) Atany settlement conference, the judge may recommend that the action be
settled for the limits of the polley of insurance.

(b) If the judge makes the recommendation described in pavagraph (a), the
defendant is entifled to obtaln from independent counsel an opinion letter
oxplaining the rights of, obligations of and potential consequences fo the defendant
with regard to the recommendation, The insurer shall pay 1he independent counsel
to provide the opinion Jetter described in this paragraph, except that the Insurer is
not required to pay more than $1,500 to the independent counsel to provide the
opinion letier.

2. The section does not:

(a) Prohibit the plaintiff from making any offer of setilement.

(b) Reguire an insucer to provide or pay for independent counsel for a
defendant except as expressly provided in this section. '
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Senate Amendment No. 881 to Senate Bill No, 292 Page 6

Sec. 9. RS 41A.100 is hereby amended to read as follows:

41A.100 1. Liability for personal injury or death is not imposed upon any
provider of fmedieal} healtl: care based on slleged negligence in the performance
of that care unless evidence consisting of expert medical testimony, material from
recognized medical texts or treatises or the regulations of the ilcensed medical
facility wherein ihe aileged negligence occurred is presented to demonstrate the
alleged deviation from the accepted standard of care in the spesifle clrcumstances
of the case and to prove causation of the alleged personal Injury or death, except
that such evidence Is not required and a rebuitable presumptlon that the personal
injury or death was caused by nepligence arises where evidence is presented that
the provider of Itenith care cansed the personal injury or death occurred in any one
or more of the following clrcumstances:

(@) A forelgn substance other than medication or a prosthetic device was
unintentionally [eft within the body ofa patient following surgery;

(b) An explosion or fite originating In a substance used in treatment occurred
in the course of ireatment;

{c) An unintended burn caused by heat, radiation or chemleals was suffered in
the course of medical care;

Sd) An injury was suffered during the course of treatment to a part of the body
not divectly invoived In the trealment or proximate thereto; or

{e) A surgical procedure was performed on the wrong patient or the wrong
organ, limb or part of a patient's body.

2, Expert medical testimony provided pursuant fo subsection 1 may only be
given by a provider of fmedical} fealth care who practices or has practlced in an
aten that is substantlally similac to the type of practice engaged in at the time of the
aileged negligence,

3, {,qs-useya—ﬂuﬁeeﬂeﬂ—ﬂjﬁeﬂd%ef-me&eakemlmeanw—phy%
The rebuttable presumplion purseant to sibsecilon I does not apply In an acflon
in witicit £
—fakaf o plaintlff submits an affldavit pursuant to NRS 41A4.071, or otherwise
deslgnates an exper! wilness {purswanito-tePlevadtRuissof-Gr Bugeedire
fo establish that {af the spectfic provider of health core deviated from the
wceepted standard of care  fereirsed-thevilegerpersona-hiy- cr=clevit

—h=Es edicaltestbusiptiseedio-estublision-clahmofnegligenced

4. Noifilng in this section shull he constried to preelude any party fo the
sult from designating and presenting expert festlmony &rs fo the legal or proximute
catise of any alleged personal t‘nﬁ‘mg or death.

Sec, 10, NRS 3.029 js hereby amended to read as follows:

3.020 I ‘The Supreme Court shalt provide by court rule for mandatory
appropriate iraining concerning tho complex lssues of i i

fmedicalmalpractise}
litigation nileging professional negligence for each district judge to whom actions
involving {-mediealﬂml-pfaoﬁeev} professlonal negligence are assigned.

2. As used i this sectlon, “professtonal negligence” has the meunlug
aseribed fo It in NRS 414,015,

See. 11 The amendatory provisions of this act apply to a cause of acilon that
acerues on or after the offectlve date of this act.

Sce, 12, NRS 41A.004, 41A.009 and 41A.013 are hereby repealed.

Sec. 13, This act becomes effective upon passage and approval.
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TEXT OF REPEALED SECTIONS

41A.004 “Dental malpractice” defined. “Dental malpraciice” has the
meaning ascribed to the term “malpractice” in NRS 631.075.

41A.000 “Medical malpractlce” defined, “Medical malprectice” means
the fallute of a physician, hospital or employee of a hospital, In rendering services,
to use the reasonable care, skill or knowledge ordinarily used under similar
circumstances.

41A.013 “Physteian” defined. “Physician” means a person licensed
pursyant to chapter 630 or 633 of NRS.
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Senate Bill No, 292—Senator Roberson

AN ACT relating to civil actions; providing immunity from civil
actions for a board of trustecs of a school district or the
governing body of a charter school under certain
circumstances; revising the applicability of certain provisions
of existing law pertaining to certain civil actions involving
negligence; revising provisions governing the limitation on
the amount of noneconomic damages that may be awarded in
certain civil actions; making various other changes relating to

, cerlain actions involving negligence; and providing other

.\ matters properly relating thereto.

Leglslative Counse!’s Digest:

Sectfon 1 of this bill provides that a board of trustees of a school district or the
governing bedy of & charter school is not liahle for any civil damages arlsing from
any act or omisslon by a person employed by or vo unteering at & school-based
health center. Section 1 also defines “school-based health center” for such
purposes.

Existing law defines “medical malpractice,” “dental malpractice” and
“professlonal negligence” and contains varlous provislons relating to civil actions
involving clims of medical malpractice, dental malpractice and professfonal
negligence. (Chapter 41A of NRS) This bill removes references in existing law to
medical malpractice and dental malpractice and replaces those references with
references to professional negligence. Sectlon 1.5 of this bill also revises the
definition of professional negligence to incorporate provisions of the previously
used definition of medical malpractice.

Exlsting law defines the term “provider of healthcare” for the purposes of
certaln civil actions involving professional negligence. (NRS 41A.017§ Section 2
of this blli revises that definitlon to include certain other professionals who provide
health care and to include clinics, surgery centers and other entities that employ
physicians and other such persons.

Existing law limits the amount of noneconomic damages that may be awarded
in an action for injury or death against a provider of fiealth care based upon
professional negligence. (NRS 41A.035) Scctlon 3 of this bill Jimits the total
noncconomic damages that may be awarded in such an action to $350,000,
regardless of the number of plaintiffs, defendents or theories of liability.

Existing law establishes a rebuitable presumption in actions for negligence
apainst providers of medical care that the personal injuriy or death was caused by
negiigence when certain Injuries are sustained. (NRS 41A.100) Section 9 of this
bI{ provides that the rebuitable presumption does not apply in an action fn which;
(1) a plaintiff submits an affidavit or designaics an expert witness (o establish thata
provider of health care deviated from the accel ted standard of cars; or (2) expert
medleal testimony is used to establish a claim o professional negligence.
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BXPLANATION — Matter In bokfal idaflex o new; maller belwesn brackels Jorhted-mazerial} f matedial 10 baomilled,

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED 1N
SENATE AND ASSEMBLY, DO ENACT AS FOLLOWS:

Section 1. Chapter 41 of NRS is hereby amended by adding
thereto a new section to read as follows:

1. The board of trustees of a school district or the governing
body of w charter schaol that allows or establishes @ school-based
health center Is not liable for any civil damages as a result of any
act or omission by « person employed by or volunteering for or
affiliated with a school-based health center or & sponsoring entity
of the sclool-based health center.

2. As used in this section, “school-bused health center”
means a health center located on or in school grounds, property,
buildings or any other school district fucilities for the purpose of
rendering care or services o any persoit.

See. 1.3, NRS 41A.003 is hereby amended to read as follows:

41A.003 As used in this chapter, unless the context otherwise
requites, the words and terms defined in NRS {41A-004} 414,007 to
41A.017, inclusive, have the meanings ascribed to them in those
sections.

See. 1.5. NRS 41A.015 is hereby amended to read as follows:

41A.015 “Professional negligence” means fa-negligentact-or
omission{e-net-by} the failure of a provider of health cars, in fthe}
rendering fofprofessional} services, Pvhich-aet-or-omissienis-the

: {0 use the reasonable care, Skill or
knowledge ordinarily used under similay  circumstances by
similurly trained and experienced Ign*ovia'ers of health care,

Sec. 2. NRS 41A.017 is hereby amended to read as follows:

A1A.017  “Provider of health care” means a physician licensed
Junder} pursuant fo chapter 630 or 633 of NRS, physician assisiant,
dentist, licensed nurse, dispensing optician, optometrist, registered
physical therapist, podiatric physician, licensed psychologist,
chiropractor, doctor of Orienfal medicine, medical laboratory
director or technician, licensed dietitian or a licensed hospital ,
clinic, surgery center, physiciuns’ professional corporation or
group practice that emplops any such person and its employees.

ol
T
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Sec, 3. NRS 41A.035 is hereby amended to read as follows:

41A.035 Tn an action for injury or death against a provider of
health care based upon professional negligence, the injured plaintiff
may recover noneconomic damages, but the amount of
noneconomic damages awarded in such an action must not exceed
$350,000 [}, regardless of the number of plaintlffs, defendants or
theories upon which Hability may be based,

See. 4. (Deleted by amendment.)

Sec. 5. NRS 41A.061 is hereby amended to read as follows:

41A.061 1. Upon the motion of any party or upon its own
motion, unless good cause is shown for the delay, the court shall,
after due notice to the parties, dismiss an action involving i

i ice] professional negligence if the

action is nof brought to frial within &

2005:
—(b)-Twe} 3 vears after the date on which the action s filed , -+

2. Dismissal of an action pursuant to subsection 1 is a bar to
the filing of another action upon the same ¢laim for relief against the
same defendants,

3. Rach district court shall adopt court rules to expedite the
resolution of an action involving i ek 3

qoties} professional negligence.

Sec. 6. NRS 41A.071 is hereby amended to read as follows:

41A.071 If an action for i i r—dental

aotice} professional negligence is filed in the district court,
the district court shall dismiss the action, without prejudice, if the
action is filed without an affidavit {;sepperting} that:

1. Supporis the allegations contained in the action {3} ;

2, Iy submitted by a medical expert who practices or has
practiced in an arca that is substantially similar to the typo of
practice engaged in at the time of the alleged iee-
professional negligence;

3, Identifies by name, or describes by conduct, eacl provider
of health care who is alleged to be negligent; and

4. Sets forth factually a specific act or acts of alleged
. negligence separately as to each defendant in simple, concise and
direct ferms.

See. 7. NRS 41A.081 is hereby amended to read as follows:

41A.081 1. In an action for i et
smalpractiee;] professional negligence, all the parties to the action,
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the insurers of the respective parties and the attorneys of the
respective patties shall attend and participate in a seitlement
conference before a district judge, other than the judge assigned to
the action, to ascertain whether the action may be settled by the
parties before trial,

2. The judge before whom the settlement conference is held:

(a) May, for good cause shown, waive the attendance of any

party.

(b) Shall decide what information the parties may submit at the
settlement conference.

3. The judge shall notify the parties of the time and place of the
seitlement conference,

4. The failure of any patty, the party’s insurer or the paty’s
attorney to participate in good faith in the seflement conference is
gronnds for sanctions, including, without limitation, monetary
sanctions, against the party or the party’s attorney, or both. The
judges of the district courts shall liberally construe the provisions of
this subsection in favor of imposing sanctions in all appropriate
situations. Tt is the intent of the Legislature that the judges of the
district courts impose sanctions pursuant o this subsection in all
appropriate situations to punish. for and deter conduct which is not
undettaken in good faith because such conduct overburdens limited
judicial resources, hinders the timel resolution of meritorious
olaims and increases the costs of engaging in business and providing
professional services to the public.

Sec, 8. NRS 41A.085 is hereby amended to read as follows:

41A.085 1. Inan action for damages for {medicalmalpractics

: ice] professional negligence in which the
defendant is insured pursuant to a policy of insurance covering the
liability of the defendant for a breach of the defendant’s professional
duty toward a patient:

(a) Atany settlement conference, the judge may recommend that
the action be settled for the limits of the policy of insurance.

(b) If the judge makes the. recommendation described in
paragraph (a), the defendant is entitled to obtain from independent
counsel an opinion letter explaining the rights of, obligations of and
potential consequences fo the defendant with regard to the
tecommendation. The insurer shall pay the independent counsel to
provide the opinion letter described in this paragtaph, except that the
msuter is not pe(ciluimd to pay more than $1,500 to the independent
counsel to provide the opinion letter.

2. The section does not:

(a) Prohibit the plaintiff from making any offer of settlement.
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(b) Require an insurer to provide or pay for independent counsel
for a defendant except as expressly provided in this section.

See. 9. NRS 41A.100 is hereby amended to read as follows:

41A,100 1. Liability for personal injury or death is not
imposed upon any provider of fmedical} health care based on
alleged negligence in the performance of that care unless evidence
consisting of expert medical testimony, material from recognized
medical texts or treatises or the regulations of the licensed medical
facility wherein the alleged negligence occurred is presented to
demonstrate the alleged deviation from the accepted standard of care
in the specific circumstances of the case and fo prove causation of
the alleged personal injury or death, except that such evidence is not
required and a rebuttable presumption that the personal injury or
death was caused by negligence arises where evidence is presented
that the ({u'ovider of health care caused the personal injury or death
occurred in any one or more of the following circumstances:

(a) A foreign subslance other than medication or a prosthetic
device was unintentionally left within the body of a patient
following suigery;

(b) An explosion or fire originating in a substance used in
treatment occurred in the course of treatment;

(¢) An unintended burn caused by heat, radiation or chemicals
was suffered in the course of medical care;

(d) An injury was suffered during the course of freatment to a
part of the body not directly involved in the treatment or proximate
thereto; or

() A surgical procedure was performed on the wrong patient or
the wrong organ, limb or part of a patient’s body.

2. Expert medical testimony provided pursuant to subsection 1
may only be given by a provider of fmedieal} health care who
practices or has practiced in an area that is substantially similar to
the ?Eype of practice engaged in at the time of the alleged negligence.

H : H it : H L]
f) 3

: ssen} The rebultable presumption
putsuant to subsection 1 does not apply in an actlon In which «a
plalntiff submits an affidavit pursuant to NRS 414.071, or
otherwise designates an expert witness to establish that the specific
provider of health care deviated from the accepted standard of
care.

4, Nothing in this section shall be construed to preclude any
party to the suit from designating and presenting experi testinony
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as :’fo the legal or proximate cause of any alleged personal injury
or death,
Sec, 10, NRS 3.029 is hereby amended to read as follows:
3.029 1. The Supreme Court shall provide by court rule for
mandatory appropriate training concerning the complex issues of
i notiee} litigation alleging professional negligence
for each district judge to whom actions involving [medical
aetice] professional negligence are assigned.
2. As ased in this section, “professional negligence” has the
meaning ascribed to it in NRS 414.015.
Sec. 11. The amendatory provisions of this act apply to a
cause of action that accrues on or after the effective date of this act,
See, 12, NRS 41A.004, 41A.009 and 41A.013 are hereby
repealed.
See, 13, This act becomes effective upon passage and
approval.

20 e 16
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CARSON TAH% HEALTHCARE@OUNDATION

Business Entity Information

Status: | Active File Date: | 2/10/1998
Type: | Domestic Non-Profit Corporation Entity Number: | C2760-1998
Qualifying State: | NV List of Officers Due: | 2/29/2016
Managed By: Expiration Date:
NV Business ID: | NV15981141922 Business License Exp:
Registered Agent Information
Name: | ALLISON MACKENZIE, LTD. Address 1: | 402 NORTH DIVISION STREET
Address 2 Clty: | CARSON CITY
State: | NV Zip Code: | 89703
Phone: Fax:
Malling Address 1: | P O BOX 646 Maiflng Address 2:
Maillng City: | CARSON CITY Mailing State: | NV
Malling Zip Code: | 89702

Agent Type:

Commaereclal Registered Agent - Corporation

Jurlsdiction:

NEVADA

Status: | Active

Financial Information

No Par Share Count: | 0

Capltal Amount:

$0

No stock records found for this company

;’ Officers

& Include Inactive Officers

Direcfor - SUSAN CROWELL

Address 1: | 4 E SUNSET WAY Address 2:
City: | CARSON CITY State: | NV
Zip Code: | 89703 Country:
Status: | Active Email:
Secretary - RALPH JOHNSON
Address 1: [ 2691 SKYLINE DRIVE Address 2;
Gity: | MINDEN State:! NV
Zip Code: | 89423 Country:
Status: | Aclive Emall:
Treasurer - NICOLA NEILON
Address 1: | 503 N DIVISION STREET Address 2:
City: { CARSON CITY State: { NV
Zip Code: | 89703 Country:
Status: | Active Email:

Qif15 8:59 AM

Docket 68881 Document 2015-29163
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President - JOHN WEEK

Address 1:| 3840 CASHILL BLYP~ Address 2:| ¢
\

Gity:| RENO p— State: [ nv~—"
Zip Code:| 89509 Country:
Status:| Active Emall:

- | Actions\Amendments
Action Type: | Articles of Incorporation
Document Number: | C2760-1998-001 # of Pages: |1

Flle Date:

2/10/4998

Effective Date:

(No notes for this action)

Actlon Type: | Initial List
Document Number: | C2760-1998-008 - # of Pages: |1
File Date: | 3/23/1998 Effective Date:
(No notes for this actlon)
Action Type: [ Annuafl List
Document Number; | C2760-1998-005 # of Pages: |1
File Date: | 2/8/1999 Effective Date:
(No notes for this action)
Action Type: | Annual List
Document Number: | C2760-1998-009 # of Pages: |1
File Date: | 1/20/2000 Effective Date!
{No notes for thls actlon)
Acfion Type: | Annual List
Document Number: | C2760-1898-007 # of Pages: | 2
Flle Date: | 2/12/2001 Effective Dafe:
(No notes for this action)
Actlon Type: | Annual List
Document Number; | G2760-1998-008 # of Pages: | 2
File Date: | 2/22/2002 Effective Date:
{No notes for this action)
Action Type: | Amendment
Document Number: | C2760-1998-003 # of Pages: | 17
File Date: | 9/24/2002 Effective Date:

CERTIFICATE OF AMENDMENT {NONPROFIT) FILED AMENDING ARTICLES FOURTH AND

TENTH. (17)PGS. MLJ

Action Type: { Annual List
Document Number; | C2760-1998-004 # of Pages: | 2
Flle Date; | 2/19/2003 Effectlve Date:

{No notes for this actlon)

7015 8:59 AM
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Action Type: | Annual List
Document Number: 02760-1993;%?"\ # of PageEPJ‘\
File Date: | 211112004 >/ Effective Datel]”
List of Officers for 2004 to 2005
Action Type: | Annual List
Document Number: | 20050010333-57 # of Pages: | 3
Flle Dafa: | 2/118/2005 Effective Date:
(No notes for this action)
Action Type: | Annual List
Document Number: | 20080018894-18 # of Pages: | 3
File Date: | 1/12/2006 Effective Date:
06-07
Action Type: | Amendment
Document Number: | 20060264063-79 # of Pages: | 11
File Date: | 4/25/2006 Effectlve Date:
{No notes for this action)
Action Type: | Annual List
Document Number: | 20070006385-21 # of Pages:| 3
File Date: | 1/2/2007 Effective Date:
(No notes for this action)
Action Type:{ Annual List
Document Number: | 20080091535-53 # of Pages: | 2
File Date: | 2/7/2008 Effective Date:
2008-2009
Actlon Type: | Annual List
Pocument Number: | 20050131668-36 # of Pages:| 2
Flle Date: | 211072009 Effectlve Date:
09-10
Action Type: | Annual List
Document Number: | 20100140147-50 # of Pages: | 3
Flle Date:| 2116/2010 Effective Date:
{No notes for this action)
Action Type: | Annual List
Document Number: | 2011008434023 # of Pages; | 2
File Date: | 2/1/2011 Effective Date:
11Hi2
Action Type:| Amendment
Document Number: | 2011090058581 # of Pages: | 2
Flle Date: | 12/20/2011 Effective Date:

{No notes for this action)

8@1?815 8:59 AM
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Action Type:

Annual List

Document Number:

201200751505

#of Pageyj*’\

201z N

Effective Daté:T/

File Date:
1213
Actlon Typa: | Amendment
Document Number: | 20120097779-04 # of Pages:| 3
File Date: | 211072012 Effective Date:
(No notes for this action)
Action Type: | Annual List
Document Number: | 2013005864372 # of Pages:| 1
File Date: | 1/28/2013 Effective Date:
201312014
Action Type: | Annual List
Peocument Number: | 20140149332-69 # of Pages: | 2
File Date: | 2/27/2014 Effective Date:
14-15
Action Type: | Charltable-Solicitation Registration Statement
Document Number: | 2015009479613 # of Pages:| 2
File Date: | 2/27/2015 Effective Date:
{No notes for this action)
Action Type: | Annual List
Document Number: | 20150094798-35 # of Pages:| 1
File Date: | 2/27/2016 Effective Date:

{No notes for this action)

SB15 8:59 AM
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CARS MEDICAL GROUP, A
O

PROFESSION

CORPORATION, SAMUEL G.

KELLOGG, M.D., JAMES T. BREEDEN, M.D.,
GEORGE H. HESS, M.D., MICHAEL A. JONES,
M.D., ROGER MEYER, M.D.

Business Entify Information

Status: | Active

File Date: | 1/7/1976

Domestic Professional

Type:
P Corporation

Entity Numher: | C78-1876

Qualifying State: | NV

List of Officers Due: | 1/31/2016

Managed By:

Expiratlon Date:

NV Business ID: | NV19761000249

Business License Exp: | 1/31/2016

Additional Information

Central index Key:

Registered Agent Information

Name: | JAMES T. BREEDEN, MD

Address 1: 1200 N. MOUNTAIN ST

Address 2: Cliy: | CARSON CITY
State: [ NV Zip Code: | 89703
Phone: Fax:
Malling Address 1: Malling Address 2:
Mailing City: Malling State:

Mailing Zip Code:

Agent Type: | Noncommercial Reglstered Agent

Financial Information

No Par Share Count; | 1,000.00

Capital Amount: [ $0

No stock records found for this company

_ﬂ Officers

B Include Inactive Officers

President - JAMES T BREEDEN

Address 1: | 1200 N MOUNTAIN Address 2:
City:| CARSON CITY State: | NV
Zip Code: | 88703 Country: | USA
Status: | Active Emall:

8084015 3:42 PM
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Secretary - TIMOTHY G GENTNER

Address 1:{ 1200 N MOUNTAIN f'\ Address 2: ("\
clty:| cArRsONGITY ™ State:] NV ™
ZIp Code: | 89703 ' Country:| USA
Status: | Active Email:
Director - TIMOTHY C MCFARREN
Address 1;{ 1200 N. MOUNTAIN STREET Address 2:
City:| CARSON CITY State: | NV
Zlp Code: | 89703 Country: | USA
Status: | Actlve Emaii:
Treasurer - ROGER P MEYER
Address 1: | 1200 N MOUNTAIN Address 2:
City:| CARSON CITY State: | NV
Zip Code:| 89703 Country:| USA
Status:| Active Email: )
=] Actions\Amendments
Action Type: | Articles of Incorporation
Document Number: { C79-1976-001 f of Pages: |7
File Date: | 1/7/1976 Effective Date:
(Na notes for this action)
Action Type: | Inltial List
Document Number: | 20120264979-72 # of Pages: | 3
File Date: | 5/3/1976 Effectlve Date:
{No notes for this actlon)
Action Type: | Annual List
Document Number: | 20120264982-26 # of Pages: | 26
File Date: | 6/16/1976 Effectlve Date:
(No notes for thls action)
Action Type: [ Amendment
Document Number: | G79-1976-003 # of Pages: | 2
Flle Date: | 511711979 Effective Date:
ROBERT L. BROWN,M.D,, SAMUEL G, KELL.OGG, B * 001
Actlon Type: [ Amendment
Document Numbhet: | C7T9-1976-004 # of Pages: [ 2
Flle Date; | 12/9/1981 Effective Date:
SAMUEL G. KELLOGG, M.D., JAMES T. BREEDEN, M.D., GEORGE H. HESS, M.D
BWr 002
Actlon Type: | Annual List
{Drocument Number: | C79-1978-010 # of Pages: | 1

$B2015 3:42PM
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Flie Date: | 1212811907 Effective Date:
(No notes for this action) N\ Y
Action Type: | Annual List : —
Document Number: | C79-1976-011 # of Pages:
Flle Date: | 12M14/1998 Effective Date:
(No notes for this action)
Action Type: | Annual List
Dogument Number: | C79-1876-012 # of Pages:
Flle Date: | 12/117/1992 Effective Date:
{No notes for thls action)
Actlon Type:| Annual List
Document Number; | C79-1976-009 i of Pages:
File Date:} 1/472001 Effective Date:
(No notes for this action)
Action Type: | Annual List
Document Number: | C79-1976-006 # of Pages:
File Date: | 12/8/2001 Effective Date:
(No notes for this action)
Action Type: | Registered Agent Change
Document Number: | C79-1978-006 # of Pages:
File Date: | 12/27/2001 Effective Date:
SAMUEL G KELL.OGG MD

1200 MOUNTAIN ST CARSON CITY NV 83701 APN

Agftion Type: | Annual List
Document Number: | C79-1976-008 # of Pages:
File Date: | 12/11/2002 Effactlve Date:
(No notes for this action)
Action Type: | Annual List
Document Number: | C79-1976-002 # of Pages:
File Date: | 12/10/2003 Effective Date:
List of Officers for 2004 to 2005
Action Type: | Annual List
Document Number: | C79-1976-007 # of Pages:
Flle Date: | 12/10/2004 Effective Date:
{No notes for this action)
Action Type: [ Annual List
Document Number: | 20050234132-62 # of Pages:
File Date: | 6/16/2005 Effective Date:
(No notes for thls action)
Action Type: | Annual List

8082015 3:42 PM
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# of Pages: | 1

- Document Number: | 20060553651-02
Fife Date: | 11/14/2005 ¢ Effectlve li'atfl\
(No notes for this action) M~ ~
Action Type: | Annual List
Document Number: | 20060761661-55 # of Pages: | 1
File Date: | 11/29/2008 Effective Date:
(No notes for this action)
Action Type: | Annual List
Document Number: | 20070780120-37 # of Pages: | 1
File Date: | 11/14/2007 Effective Date:
(No notes for this actlon)
Actlon Type: | Annual List
Document Number; | 2008076039217 # of Pages: | 1
File Date: | 11/18/2008 Effectlve Dafe:
08-09
Action Type: | Annual List
Document Number: | 20100009454-95 # of Pages: | 1
File Date: | 1/8/2010 Effective Date:
{No notes for this actlon)
Action Type: | Annual List
Document Number: | 20110041568-88 # of Pages: | 1
File Date: | 1/19/2011 Effectlve Date:
{No notes for this action)
Actlon Type: | Annual List
Document Number: | 20120018905-88 # of Pages: | 1
File Date: | 1/11/2012 Effectlve Dafe:
{No notes for this action)
Action Type: | Annual List
Document Number:| 20130040312-06 # of Pages: | 1
Flle Date: | 1/22/2013 Effective Dafe:
{No notes for this acflon)
Action Type: | Annuat Llst
Document Number: | 20140008211-29 # of Pages: | 1
Flle Date: | 1/6/2014 Effective Date:
(No notes for this actlon)
Action Type: | Annual List
Document Number: | 20140773870-09 - # of Pages:| 1
File Date: | 11/22/2014 Effective Date:

(No nofes for this action)
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Tawni McCrosky v. Carson Tahoe Regional Medlcal Caenterx
- Anna Anders, on 5/26/

1
'IN-THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
’ IN AND FOR CARSON CI TY | J
TAWNI‘McCROSKY, individually )
and as the natural parent of )
LYAM McCROSKY, a minor child, )
Plaintiff, )
Vs, ) Case WNo.: 13TRT00G281B
CARSON TAHOE REGIONAL MEDICAL ) Dept. No.: I
CENTER, a Nevada business )
entity; AMY SUE HAYES, M.D., an )
- individual; and DOES I-X, )]
inclusive, }
Defendants. )
)
RECORDED DEPOSITION OF PMK CARSON TAHOE R EGICNAL MEDICAL CENTER
ANNA ANDERS
Taken on May 26, 201 5
At 9:27 a.m.
At 6900 South McCarran Boulevar d, Suite 2060
Reno, Nevada 89509
e-depositions LLC 730 Sandhill Road, Suite 105
775.240,0186 Reno, Nevada 89521
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19

20
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22

23

24

25

Tawni MaCrosky v. Carson Tahoe Regiona17MEdical Center
{zj.nnna Anders, on 5/26/{:)5

10
Q: All right. And so let’s talk for a moment about
your relationship to the Mom's Clinic; Again, what is it, what
ralationship do you have with the clinia?
A: I am the senior nurse respon sible for the clinic.
So, I supervise the director or the manage r responsible for the
operations.
Q: What is your understanding of the relationship
between the Mom’s Clinic and Carson Tahoe Regional Medical
Center?
A: It's operated by Carson Taho e.
Q: How is it staffed?
A: With at least two to three n urses and volunteers.
Q: And who were the two to three nurses work for
while they are functioning within the Mom’s Clinic?
A: They work for Carson Tahoe,
Q: And how is it determined which two to three nurses
at any given time will be assigned to the Mom Clinia?
A: Thej*re the same three nurse s.
Q: Oh, I see. How long has it been that way?
A: I can't answer that. |
Q: Has it been that way since you’ve had
. responsibilities with the Mom/s Clinic?
A: I believe so.
Q: Who are the thres nurses?
A: There’s Jackie and Karen and -- sorxy, I can’t
e-depositions LLC 730 Sandhill Road, Suite 105
775.240.0186 Reno, Nevada 89521
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25

Tawni McCrosky v. Carson Tahoe Regional Medical Center
{ Anna Anders, on 5/26/%:)5

11
remember the name of the other nursge.
Q: Okay. Do you remember the last names of Jackie

and Karen?

A: No.

Q: All right. Well, in any event, Jackie and Karen
as well as the other nurse are employees of the hospital at all
times when they’re assigned to the clinic?

A: Correct.

Q: Do those nurses have responsibilities at the
hospital itself?

‘ A: I believe at least one of th em also works in the
OB department in the hospital.

Q: And there’s the —-- what type of services does the
Mom/s Clinic provide?

A: DPrenatal care, education, pl anning, pregnancy
care.

©: And what are the eligibility requirements for
treatment at the Mom’'s Clinig?

A: I'm not sure I understand th e guestion.

Q: What members of the community are eligible or ocare
through the Mom’s Clinia?

A: Basically, the under privile ged.

Q: The people that would be eligible for Medicaid is

my understanding is that yours?
A: Yes.
e~-depositions LLC 730 Sandhill Road, Suite 105
775.,240.0186 Reno, Nevada 89521
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McCrosky v. Carson Tahoe ﬂ amy Sue Hayes, M.D. n Page 1

St L
1
2
3 IN THE FIRST JUDICIAL DISTRICT COURT
QOF THE STATE OF NEVADA
4 ; IN AND FOR CARSON CITY
5 -000-

6| TAWNI McCROSKY, individually and
as the natural parent of Lyam
7| McCrosky, a wminor child,

8 Plaintiff,

9 ve. : Case No.
13TRT0O00281B
10 CARSON TAHOE REGIONAL MEDICAL

CENTER, a Nevada business entity; : Dept. No. I
11 AMY SUE HAYES, M.D., et al., :

12 Defendants.
13 2
14
15 DEPOSITION OF
16 | AMY SUE HAYES, M.D.
17 Thursday, December 18, 2014
18 Carsoﬁ City, Nevada
19
20
21
22
23 Reported by; DIANNE M. BRUMLEY, NV CCR #205
California CSR #6796
“ BCONANZA REPORTING: 1111 FOREST, RENO, NEVADA
25 Telephone: (775) 786-7655
Bonanza Reporling - Reno (775) 786-7655 1111 Forest Street Reno, NV 89509
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McCrosky v. Carson Tahoe m Amy Sue Hayes, M.D. ( j Page 6
Raadl Page 12 il Page 14
1| Fhave on my compuler, . 1| Q And whatis your understanding es to why the
2| Q Andyou'll have to forgive me, but I don't know 2| nurses called you for this pariiculer patient?
3| what Up-fo-Date is. Can you tell me? a| A Because I was responsible for teking core of
4| A Tt's a medical education site, so if'sa 4|her, . _
03:29:36 5| reference site. 02:32:31 5| @ Didyou ever determine how -- sirike that.
6| Q Verywell. How did Tawni McCrosky become a 6 Have you reviewed the obstetrical records, the
7| patient of yours? 7| prenatal obstetrical records of Miss McCrosky?
8| A Iwason call the night she came in. 8| A Yes
s| Q Shecame inon the 24th of April? 5| Q Who provided care to her durlng that period?
03:29:43 10| A Cormrect. 03:32:151 10| A She was a Mom's clinic patient,
11| Q She was delivered by C-section on the 25th of 11| Q Andwhen did you first heve the opportunity lo
12| April, and we're talking about 20127 12| review those records?
13| A Correst. 13] A Probably when [ was on the floor, sometime
24| @Q Had you ever seen her before the 24th of April? 14| before I went into herroom. I don'tknow exactly whet
03:29:57 15| A No. . 03:33:14 15| timeIlooked at the records.
16} Q When yousay you were on call, what type of 16| Q Butyouhad the opportunity to look at the
17| call list were you on? 17| records before you began caring for her?
18| A Our group rotates call in 24-hour increments, 18| A Comecl
13| s0 my call was from the 24th to the 25th, 19f @ Andafler you received the call from the nurses
03:30:14 20{ Q@ Whatdo you mean when you say your group 03:23:24 20| to tell you that sho was there at the hospital?
21| rotates call? 21| A Right,
22| A The OB-GYN's in Carson Medical Group share 22] Q Since you mentioned the Mom's prograin, have you
22 call, so we have r rotating call schedule. 21| ever provided care to patients that were a part of the
24| Q Howmany OB-GYN's were in the group back in 24 | Mom's program?
03:30:30 25| April of 20127 03:33:37 25| A Allthe time.
Page 13 Page 15
1] A Therewere six of us taking eall. 1| Q When you say all the time, do you mean at the
2| Q@ Anddoyou remember their names? 2| Mom's clinic, or once they armive at the hospital in
31| A Yes. Doyouwant me to-- Ruth Tomila, Sandra | labor?
4| Koeh, Tim McFParren, Steve Arcangeli, myself, and Shannon 4! A Tnboth settings.
©3:30:56 5|Hess. . 03:33:48 &| ( Andwhen you give your time to the clinie, is
6| Q Andwere you the only one on call from the 6 | ihat donated time, or are you compensated?
7| group en the night of April 24th, April 25th, 20122 1] A It'sdonated.
g A Yes 8} Q Andhow frequently and over what period of time
9| Q Wasthere a‘ny other type of call list that you 9| have you done that?
03:31:14 10| undersiood the hospital to have at that time? 03:33:59 10| A Every time I'm on call for the weekend, I will
11} A No 11{ do the Monday clinic, so it averages out about five to
121 Q Torexample,an emesgency call list? 12] six times a year.
13| A Wearethe emergency call list, 13| Q Does the Mom's program have ¢linic on any day
14| Q Andsowhendid you first become aware of Tawni 14 | other than Monday?
03:31:37 15| McCrosky and her presence at the hospital? 03:34:16 15| A They did not then.
16| A The nurses called me when she was admitted. [ 16| Q Dotheynow?
17| believe that was 11:30, I think, 17| A ‘They now -- the nurses have clinic on Tuesday.
18f Q Andwhatdid they tell you? 18| Q And whenyou say then and now, what's the
19| A Thatitwas her first pregnancy, she was full 19/ cut-off date, approximalely?
03:31:58 20} term, she was in acllve labor, 03:34:27 20| A Aboutayear ago, maybe a year-and-a-halfago
21 Q DId they tell you anyihing efse that you can 21| they starled adding a second day.
22 | remember? 22| Q SoinTewni's case, it would have been 8 Monday
23| A Theship looked fine and she -- 1 don't 23| elinie only?
24 | remember exactly when she was 'going to get an epidural, 24! A Correct.
03:32:15 25| but that she wanted an epidural. 03:34:36 25  Based upon your review of those Mom's clinic
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( ) WNI KRISTEN McCROSKY, 02/17/20@

IN THE FIRST JUDICTAL DISTRICT COURT
| OF THE STATE OF NEVADA
IN AND FOR CARSON CITY

~=—000——-

TAWNT McCROSKY, individually )
and as the natural parent of )
LYAM McCROSKY, a minor child, )

Plaintiffs,

vs.

CARSON TAHOE REGIONAL MEDICAL Dept., No. T
CENTER, a Nevada business
entity; BMY SUE HAYES, M.D.,
an individual; and DOES

I-X, inclusive,

Defendants.

DEPOSITION OF TAWNI KRISTEN McCROSKY
02/17/2015
Reno, Nevada

REPORTED BY: JOHN MOLEZZO
NV CCR #267, CA CSR #7791
MOLEZZ0O REPORTERS
(‘7'15) 322-3334

Case No. 13 TRT00028 1B

MOLEZZO REPORTERS (775) 322-3334
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(Recess.)

EXAMINATION
BY MR. McBRIDE:

Q All right. Good morning, Ms. McCrosky. My name
ig Robert McBride. I introduced myself before the
deposition. I represent Carson Tahoe.in this case. I
just have a few questions to ask you. Mr. Brown did a
great job of asking most of the questions, however, 1
have just a few follow-up questions.

A Okay.

0 Prior to today, do you recall if you reviewed
any documents in preparation for your deposition?

a No, I did not.

Q At any time, have you kept a diary of any of the
events that occurred with regard to Lyam's birth or any
aspects of his daily care since up until today?

-y No, I haven't.

Q Okay. Do you know if your parents might've kept
a diary of any sort?

A No, they haven'ﬁ.

0 Okay. Now, I think earlier you testified that
you began seeing a physician, an OB, after you found out
you were pregnant through the MOM's Clinic at Carson
Tahoe, is that correct?

a It's group of them, yes.

MOLEZZO REPORTERS (775) 322-3334
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0 Okay. How did you hear about that group?
A The doctor who told me that I was pregnant, she

recommended that I go there. I didn't have insurance or

anything at the time.

0 &nd did she give you any sort of pamphlets or
materials to read before going to that group?

A T think she just gave me the name of it.

Q And did she tell you any one physician that she
wanted you to see or be seen by?

a No, because-they rotated out. It wasn't just
one specific doctor there.

Q Okay. Do you have any understanding as to
whether or not that clinic or those physicians, if
they're affiliated with Carson Tahoe in some way?

A Yes, they are.

0 Okay. Do you know, did anyone ever tell you
they were employees of the hospital?

a No, I don't believe so.

0 Was it your understanding they were not

employees of the hospital?

2 No.
0 You just don't know one way or another?
A Yeah.

0 Okay. What was the reason why you made the

decision to have Lyam at Carson Tahoe as opposed to any

MOLEZZO REPORTERS (775) 322-3334
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CONDITIONS OF ADMISSIONS Page 1 0f 2
41 « CONSENT TO TREATMENT; .

The undersigned consents to tha parformance of all roukine madical tara and traatment (tests, x-rays, therapy, laboratory
services, medication adminlstration, medical/surglcat procedures and unesthesis) that may be performed during this
hospitelizelfon or on an cutpatisnt basks, ncluding emergancy treatmant provided under the geneval and spacial
Instruction of the pattents physician, surgeon and/or other health care provider,

#2 ~ NURSING CARE:
The hospltat provides general duly nursing care. The undersigned consents and undarslands that his/her care may be

obssrvad for educational purposes and ihat there may be clinfoal studerits assigned to assist In the care.

#3 - CONSENT TG PHOTOGRAPH:

The undersignad agrees to the taking of picturas (Including st Imagas, videotaping, fiming and other types of recording
and reprogiucing images) of the patient's medieal or surgical condition or treatment, for the purpose of diagnosis or
traatment or forfhe hospltals operations, Ingluding peer revisw and educallon or trakning progtams conducled by the

hospital.

#4 - RELEASE OF INFORMATION:

In sccordance with NAS 82920, 629,021 and other applicable statutes, the underslgnad agress that the
hospal may furnish information which Is part of the pallants heaith care/medical tacord fo any authorized
Individual upon request, for the purpose of {but net mited to) providing continuum of gare or determining liabllity for
payment. Spaclal permiselon is neadsd 1o release Information when the patlent is being treated for condiions
Involving restricled diaghos!s. Additionally, In accordance with HIPAA privacy regulations, Information aboul yau may
ba released to the pubilc. This Information (s outlined In the hospltal privacy notice. Your rights to deny this access are
also outlined In the hosplial privacy notioe,

#8 - PERSONAL VALUABLES:
CTAH assumes responsibllity for valuables placed In the medical centers safe NOT fo exceed five hundred dollars

($500.00) and for prosthetle dovises necessary for the sale dellvery of patlent care NOT {0 exceed fifteen hundred
dollars ($1500.,00), CTRH agsumes no responsibllity for cash, valuables or personal property ietained by e patient

during hisfher stay.

#6 - LEGAL HELATIONSHIPS BETWEEN HOSPITAL AND PHYSICIANS

All physiclans and surgeons fumishing heallhcare services to mefthe patlert, Including the radiologlat, pathologist,
anesthaslologist, emergenty room physiclans, hospitalists ete., are ndependoent contractors und are NOT employess
ot agents of the hospital, | am edvised that ] will recaive separate bills for these services. {Initlal)

| understand that I/the paliant am under the care and supenvision of myfthe patient's atiending physlolan, and it Is the
responsibllity of the hospital stafffo eamy out his/her nstruclions. }understand that it Is the responsibllity of myfthe
patient'e physliclan, surgaon or authorized healthcare provider o oblaln my informed consent for surgleal or
complex medical treatment, speclel dlagnostic or therapeutic prossdures, Investigalional irestment or
procedires, and/or sther speclallzed services.

##7 - EMERGENCY MEDICAL ASSESSMENT:
CTARH wii not deny, delay or condition & patlent's access to emergenay medleal care and any necessary stabitizing

troetment based upon the patlents methad of payment or insurance slatus,

#8 - PHYSICIAN RELATIONSHIP WITH PATIENT:
'Tha relationship beiween the patlent and the physiclan Is at the direotion of the patient. Should ihe patlent choosse to

no longer accept the services of thelr realing physiclan, itis the responslbfiity of the patient andfor guardian to obtaln
the services of another physlclan,

15045 (372310
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7# 9 FINANCIAL ASSISTANCE: .

CTRH provides finanglal counseling for patients who request assistance with Tnsurance, govemment heatheare
eligibliity, charlly care, uninsured prompt payment and payment plan programs. If you require firgmctal eounseling,
please request an appolitment wilh & patient financlal services counselor through the hosplial admitting departiient,

The Office of the Govemor, Consumer Health Assistance, Bureau for Hospital Patients |s the State Health Advocacy
Agenny charged with ensurlng that Nevada's hosphals Inform all uninsurgd Inpatients ahout the 30 percent hospital
bill diacount mandated under NRS 438B,280, They can also help ta resolve dispuies betwesn patignis and hospltals,

Conlact number Is 1-808-333-1597 ar e-mall hitp:fwww.goveha,state.niv.us,

#10 AUTHORIZATION TO VERIFY INFORMATION:
I{we) hereby aulhorize verification of emplaoyment history, bank accounts, eradit history and any other information
deemed necessary In confuncton with accounts nwead the hospital.

#11 ASSIGNMENT QF INSURANCE BENEFITS:

In the event that ihe undetsigned Is entided to hospital benefits of any tyge anlsing out of any q:mcy of insurance
Insuring patient or any other paty llakie 1o patients, sald benefits are hereby asslgned o haspltal for app![calron on
patlent's bi, Pattent / Guarantor Is responsible to provide Information regardlng health plan coveraga at time of servics.
Payment denfat frominsurance dus to tntimaly niotiication wilt result in patientfguarantor respensiblilty for paymentof sarves,

#12 MANAGED CARE HEALTH PLANS:
It the hospital s contracted with the patfent's health plan, the paflent or guarantor Is responsible to pay directly to
the hospited any required co-payment andfor deductible as delined within the patients heatih flan policy, as well
as any charges that are NOT covered by the paflents health plan pollcy tenmns, Nathing In this provision
shall prec!uda the hospital from sseking relmburserment from ather payers, Including, but nof imied 1o, healih
plens, preferred provider organizations, nsurers, third parties or government sponsored programs for the halance
of tha hospitals total biled charges,

» Ifihis hospital does not have a confract with the patient's health plan, the undersigned Ia Iagal!y cbilgatad to pay
the hospital's total hilied charges far any and all care and services rendered to the patiant.

#13 INBEMNITY AND OTHER INSURANCE;

The undersigned limavocably authorlzes direct payment to this hnsp[tel and ta the doctors Invelved In the care of the
patlent. If the patlents Ingurance doos not pay the hospital's total billed chiargss, the patlent or quarantor asstimes
responsihliity for the-unpald balance. If the Insurance falls to pay wihin a reasonable time, per WRS statute, the

patientfguarantor will be regquired to pay the bill in full,

#14 DESTRUCTION OF HEALTH CARE RECORDS!
Pursuant to NRS 628,051, health cara records for adults ayas 18 years and older at ime of service, may be destroyed after
fiva (5) years. Patients Iessihan 18 years of aga shall hava thelr tecords retained for five (5) years past thelr 18th birhday.

#15 FINANGIAL AGREEMENT,

The undsrsigned agrees, whather hefshe signs as agent or patlent, that in consideration of the senvices to be
rendered to the patient, hefsha herehy Individually ohligates iimsslffherseli to pay the amount of the hoapital charges in
acoorddnos with tho regular rates and terms of the hospltal. Should the account be referrad o an attorney or
collection agency for epllection, the underslgned shall pay actual atomey's fees and colledlbns axpenses. Al
sotoLnts may boar intarest at the legal rate, I the underelgned is unable to pay the patient portion of the bill within 30

days of ln1tlal blfing, GTRH may financa tha balance thraugh a finanslal institution. Services provlded by indepandent
conlraclors eﬂnad mn #6 page 1) will be bilted separataly by that provider of servios,
E%émdf&' & 9032
Dalg™
Fafiant'a Agant of HBPWW / Dala ,7? é) /. 2 |
Wiiness Data

A copy of this dacument will be provided tgtie patient or patient's agent upopyrsquest, ™
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#1 « GONSENT TO TREATMENT:

The underslgned consenlsto the performance of alf routine medloal eare and treatment {tesls, x-rays, therapy, ldboratory
servioes, medication administration, medlcal/aurgleal procedures and anesthesia) that may be performead during this
hospitalization of on an outpatient basls, including emergency treatmant provided undey the general and spacial
Instruction of the patient's physlclan, surgeon andfor other health cara provider,

#2+ NURBING GARE:
The hospltal provides general duly nursing care. The undersigned conssnts and underelands that hisfher care may bs
ohservad for educhtional purposes and that there may be cllnical students assigned ta assist In the care.

#3 ~ CONSENT TO PHOTOGRAPH:

The undersigned agressto the taking ofplctures (Including eflllimages, videataping, fitming and other ypes of recording
and reproducing hmages) of the patlents medleat or surgical condltion or treatmaent, for the purpase of dlagnosla or
{reatrnent or for the hospital's operatlons, Including peer review and education or ralning pregrams ¢onducted by the

hoapita,

#4 - RELEASE OF INFORMATION:

In accordance with NRS 52,320, 620.021 and other applicable statutes, the undersigned agrees that the
hospltal may fumish Informatlon which is part of the patlents hesllh oare/medical record 1o any authorized
Individual upon request, jor tha purpose of (but not limitad Io) providing conlinuum of cara or determining Hability for
paymenl, Special permisslon ls nesded to releass Information when the patlent s belng freated for corxditions
Involving resiricled diagnosls. Additionally, In accordante with HIPAA privacy regulations, Infotraallon about you may
ba releagead to the publle. This information Is outlined Inthe hospital privacy aollce, Your Hahts to deny thls access are
also outlined Inthe haspltal privacy notics.

#6 ~ PERSONAL VALUABLES:

GTRH asstmes.responsibliity for valuables placsd In the modical centers safs NOT to exceed five hundred dollars
($500.00) and for prosthellc devices necessary for the safe dellvery of patfent care NOT {o exceed fiftesn hundred
dollars ($1500.00). CTRH assurnes no rezponsibility for cash, valuables or personal propery retalnsd by a patient

diring hisfher stay.

#6 « LEQAL RELATIONSHIPS BETWEEN HOSPITAL AND PHYSICIANS:
All physlolans antl surgeons furnishing healthcare senvices o mefthe patient, including fhe radicloglst, pathaloglst,
anestheslologlst, emeraency room physiclans, hospltallsls ete., ate Independent contractprs and ape NOT smployess
or agents of the hosplial, T am advised that | will receive separate biils for these service

| undterstand that Ifthe patient am under the care and supsrvision af my/tha patient's atisiding physiclan, thd it 1s the
responsibllty of the hospital staff to carry oul hisfher Inatructons. I understand that it s the pility of my/the
patient's physicfan, surgeon or authorized healthesve provider to obtaln my Informed tonserit for surgical or
complex medleal treatment, speclal diagnoste or therapeutle procadures, [nvestigational freatment or
procedures, and/or other speclalized serviges,

#7 - EMERGENCY MEDICAL ASSESSMENT:
CGTEH will not deny, delay or condillon a pallani's acusss to emergency medical cara and any necassary stabliizing
trealment baasd upon the patients method of payment or Insurance status.

#8 - PHYSICIAN RELATIONSHIP WITH PATIENT:

The relationship befween the pallent and the physltian Is at the direciion of 1he patisnt. Should itie patlent choose to
he fenger accept the services of their freafing physiclan, [t 1s the responatbillty of the pallent and/or guardian to obtaln
the services of anolher physiefan,

Mecanouy v WNI
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CONDITIONS OF ADMISSIONS Pago2 /2

# 0 FINANCIAL ASSISTANCE: . -
GTRH provides fingnglal counseling for patlents who racquest assistance with Insurance, government haslthuara

stigthility, charity care, uninsurad prompt payment and payment plan programs. If you requira financlal counseilng,
pleage raguest an appolntment with a patlent finandlal seivices counselor through the hospltal admitiing department,

The Office of the Giovemar, Gonsumer Health Assistance, Bureau for Hospltal Patients [s the State Health Advocacy
Agancy charged wilh ensuring that Nevada's hosplials Inform all uninsurad inpatients about the 90 percent hospital
bill dlscount mandated undar NAS 439B.250, They can also halp to resolve dispuites behween patients and hospitals,

Cantact number [s 1-888-893-1697 or e-mal bitp://www.govechasiatenv.us,

#10 AUTHORIZATION TO VERIFY INFORMATION: )
I{we) hereby aulhorize verificalion of employiment history, bank accounts, cietit hislory and any other Information

deemed necassary In canjunction with accounts ewad iha hospitak,

#11 ASSIGNMENT OF INSURANCE BENEFITS:
In the event {hat the undersigned Is entifled ta hospilal benafils of any type arlsing out of any policy of Insuranee
Insuring patient or any alher party llable to patlents, sald bengfils are hereby assigned to hospllal for applicatlon on

patlent's bill, Patlent / Guarantor [s responslble lo piovide infarmation regarding health plan coverage at time of service,

Payrnent denial from insurance due te unfimely notification will result In patisnt/guarantor regponsiblllty for payment of service.

#12 MANAGED CARE HEALTH PLANS:
+  Ifthe hospital Is contracted with the patient's heafih plan, the patient or guaratifor Is rasponslble to pay directly to

the: hospital any required oo-payment andfor deduclible as deflned within ihe patfent's health plan policy, as well
as any cherges that aie NOT covered by the patlents healih plan pollcy terms. Nothing In this provision
shell preclude 1he hospltal from seeking relmbursement from other payers, including, but not limited o, healih
plans, preferred provider organizations, Insurers, third parlies or govamment sponsorad programs, {or the balance
ofthe hospital's fotal billed cherges.

*  IEthis hospital does not have a contsact with the pationts health plan, the undersigned fa lsgally cbiigated 1o pay
tfie hosphtal's totel billed charges for any and ell care and services rendersd to ihe patlent,

#13 INDEMNITY AND OTHER INSURANCE: _

The undersigned Itrevooably authorlzes direct payment to this hospital and to the doctors Involved In the oare of the

patlent, If the patfent's Insurance does not pay the hospitals tolal billed ohargas, the patfent or guaranior assumes

responsibility for the unpald balance. If the nsurance faile to pay within a reasonable time, per NAS sialute, the

patient/guarantor wil be raquired to pay the bill in ful.

#14 DESTRUCTION OF HEALTH GARE RECORDSE!
Pursuantio NRS 620.051, health care racerds for adulis ages 18 yeers and older at{ime of service, may bo destroyed after
five (5) yohrs. Patlents los$ than 18 years of age shall have thelr records retalned for five (B) yeers past their 16lh bidhday.

#15 FINANCIAL AGREEMENT:

The undersigned agrees, whelhsr he/she signs es agent or palient, thal In canslderalion of the sewvices fo be

rendered to the patient, hefsha hereby Individually obligatys himseli/herselflo pay the amourt ofihe hospital charges in
acoordancs with the tegular rates and terms of the hosplial, Should the account be referred to an atforney or
collection ageney for collection, the undersigned shall pay aciual altorney's fees and coliections expenses. All
accounts may bsar Inferesl ek the legal rate, I the undersigned Is unabls to pay the patiant porlon of the bill within 30
days of tnilial biling, GTRH may finanos the balance through a finanelal Institution, Services provided by independent
contractars {ad defined Int #6 page 1) will be billed separately by thal pravider of service,

+ i

DEC a5 201

ﬂz -~ Date
P r Representallva Date
e DEC 96 2011
Wilddss ™ Date
A copy of this dacument will bapravidad 1o she patlent or patlentsar ° ’
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#1 « CONSENT TO TREATMENT:
The undersigned consents to the petformance of all roufine medlea) care and treatment {lests, »-rays, thurapy, laboralory

services, medication adeinistration, medleal/surgical procedures and anesthesta} that may be pariomed during this
husphalizatlon or on an oufpatlent basls, eluding emergency treatment providad under the ganeral and spovial
Instruction of the pationt's physlclan, surgecn and/or other health care providsr.

#2 - NURSING CARE: )
Tha hospltal provides gsnerel duty nursing cate. The undersigned cansents and understands that hisfher care may be

ohsefvad for educational purposes and that there may be clinleal students assigned to assist In the care,

#3 - CONSENT TG PHOTOGRAPH:
The undersignad agreea tothe taking of pletures (Including still images, videotaping, filming and other types of recording

and reproduclng images) of the patient's medical or surglcal condltion or treatment, for tha purpose of diagnosls or
treattnent or for the hospital's aperations, Including peer review and education or training programs conducted by the

hospital.

#4 « RELEASE OF INFORMATION:
In accordance with MRS 52,320, 620,021 and other applicable slalutes, the undefsigned agreps that the

hospltal may furnlsh information which Is part of the patient’s health care/medieal record fo any authorized
Individual upon request, far the purposa of (but not Himited to) providing continuum of care or determining lablliy for
payment, Speclal permisslon fs needed to relsase Information when the pallent !s belng treated for conditons
Involving restrictad diagnosts. AddHionaly, In accardance with HIPAA privacy regulations, Information abiout you may
hie raleased to the publle, This informatton 1s cutlined in the hosphial privacy notles. Your rights to deny this access are
also oullined In the hospital privacy notice.

#5 « PERSONAL VALUABLES:
CTRH assumes responelbliity for valuables placed In the medica! centera safe NOT to exceed tive hundred doliars

($500.00) and for prosthetle devices necessary for the safe deilvery of patient care NOT to excsed filteen hundred
dollare (§1500.00), CTAH assumes no raspanstblllly for cash, valusbles or personal propatly retalned by a patient

during his/her siay.

#6 - LEGAL AELATIONSHIPS BETWEEN HOSPITAL AN PHYSICIANS!

All physlclans and surgeons fumishing healihcare services to mefthe patlent, Including the radiologlst, pathologist,
anssethesiologlsy, emergancy room physiclans, hospiialists etc., are Indspendent conlractors and.gre NOT amployeas
ot apents of the hosplta), [ am advised that | will recelve aeparate bills for these sorviees. {inttial)

[ understand that Ythe patlent &m under the oare and suparviston of my/the patient's attending physlclan, and 1tis the
responstbllity of the hospital staff ta carry out hlefher Instructions. 1 understand that it Js the responsiillity of my/the
pattent's physleian, surgebn or authorized healthcare provider to obtaln my Informed consent for surglsal or
complex matical treatment, speoial dlagnostic or therapsulls procedures, mvestlgational treatment or
procedures, andfor other speclallzed services.

#7 - EMERGENCY MERIGAL ABSESSMENT:
GTRH will not deny, delay or condliion a patient's accusa lo emergency medica! caro and any necessary stabillang
treatment based upon the patlents method of payment or Insurance status.

#8 » PHYSICIAN RELATIONSHIP WITH PATIENT:
Tha relatlonship between the patlent and the physlcian 1 at the direction of the patlent. Should tha patlent ehaose o
no lohger accapt the serviaea of thelr reattng phystoian, It 1s the responsibliity of the patient ent/or guardian to obtain

the sérvices of enather physlclan,
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CONDITIONS OF ADMISSIONS Poge 2af2

# 9 FINANCIAL ASS1STANCE: :
CTRH provides finenclal counseling for pedents who request assistance with Insurance, govemment healihcare

alighhility, charity care, unlnsured prompt payment and payment plan programe. If you require financtel counseling,
piease request an appolntment with a patlent financial servises counselor through he hosphal admiing dopartment.

The Office of the Governor, Consumer Health Assistance, Bureau for Hospltal Patlents ls the Stale Health Advocacy
| Agency chargad with ensuring that Nevada's hospitals inform el uninsured Inpeflents dbobt the 30 percent hosplial
bill dlscount mandated under NRS 4398.260. They can also holp to resolve disputes belwaen palienis and haspltals,
Contact iumber (8 1-888-933-1697 or e-mall hitp:fumar.govelia state.nv.lg,

#10 AUTHORIZATION TO VERIFY INFORMATION:
I(we} herehy authorize vertfication of employment history. bani accounts, credit history and any cther information
deamed necessary In conjunction with accounts owed the hospital,

#1171 ASSIGNMENT OF INGURANCE BENEFRITS:

In the event ihat the undersigned Ts enlitlad 1o hospltal banefils of any type areing oul of any policy of Insurance
Insutring patient or any other party llable ko patients, sald berefils are hereby asslgned to hosplial for appllcation on
patlent's blll. Patient / Guarantor is responsible 1o pravide Inforrmalion regarding health plan coverage at time of service.
Fayment denial from insurance due to untimely notiflcation will result in patient/guarantor respensiblilty for payment of sarvica.

#12 MANAGED CARE HEALTH PLANS: .

s I} the hioepltal (s contracted with the patlent'a haalih plan, the patient or guarantor s responsible to pay directly to
the hospital any required co-payment andfor deductible as defined within the patient's healih plan polioy, as well
as any oharges ihai are NOT covered by the patient’s health plan poliey terms. Nothing In 1hls provislon
shall precluds the toopital from aeskdng relmburagment from ather payers, including, but not limited to, health
plans, profarred provider arganlzations, tnsurers, third parifes of governmentsponsorad programs, for the balanca
of ihe hoapltal's totel billed charges.

»  li this hosphal does not have a contract with the patlents health plan, the undersigned Is lagally obligated to pay
the hospital's total billed ohvarges for any and all care and services rendered o the patlent.

13 INDEMNITY AND OTHER INSURANCE:

Tha undersigned Irsveoably authorizes divect payment 1o this hospltal and to the dotfors involved In the ocare of the
patisht, [fihe pallents Inaurance doas nol pay the hosplilal's total billed charges, the palient or guarantor assumes
responsibllity for the unpeaid belance, If the insurance falls to pay within a reasonable ime, per NRS slatute, the
patient/guaranior wilt be regulred fo pay the bill in full,

#14 DESTRUCT|ON OF HEALTH CARE RECORDS!
Pursiant to NRS 620,061, health care records for adulls ages 18 yeass and older at ima of sarvice, may be destroyed after
Rive (8) years, Patients lese Ihan 18 years of age shall have thelr records retalned for five (5) years past thelr 18th birthday.,

#16 FINANCIAL AGREEMENT:

The undorelgned agrees, whether hefshe slgns as agent or patlent, that In eonsideration of the services to be
randerad 1o the patiant, he/she hershy individually obligetes himsulffherself to pay the amountof tha hospital charges In
accordance with lhe regular nites end ferms of the hospltal. Should the accaunt be referred to an elitornsy or
collection agency for colisclion, the undersfgned shall pay aclual atlorney's fees and collactions axpenses. All
decounts may bear Infargst st the legal rate. If the undersigned is unable to pay tha patlent porticn of the blll within 80
days of Inltial biling, CTRH may finance the balance trough a financial Institulion, Services provided by Independent
5 defined in #6 page 1) will be bllled separately by hat provider of ssivice,

i um{/“ AL =20/

" 120

Witness LA Date
A copy of this document will ba provided to the patlent or pailont's agent upats requast, J——
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#1 « CONSENT TO TREATMENT:
The underslgnad consents fo the performance of all rautine medioal care and freatment (lests, x-rays, therapy, latoratory

services, medicatlon administration, medical/urgioal procedures and anesthesla) that may boe performed durng this
hospitalization ar on an outpatient basls, Inoluding emergency treatment previded under the generat and epeolal
Instrugtion of the patients physiclan, surgson and/or other healiti care provider,

#2 - NURSING CAHE:
The hospltal provides generel duly nuralng cate. The undersignet vonsents and understands that Klsher care may he

obisesved for educationat purposes and that there may be clinfeal students assigned to assist in the care,

#3 - CONBENT TO PHOTOGRAPH:

The undersigned agrees fo the taking of pictures (In¢luding still images, videotaping, fifming and othet lypes of recording
and reproducing Images) of the patients medicat or surgical condition or freatment, for the purpose of diagniosls or
treatment ot for the hoepltal’s operations, ncliding peer review and education or iralning programs conducted by tha

hosphal.

#4 - RELEASE OF INFORMATION:
In accordance with NBS 52.320, 629.021 and other appilcable stalutes, the undersigned agrees ihat the
hospllal may furnish Information which |s part of the patients health care/medical record to any authorized
individual upon request, for tha purpose of {but not limited to) providing continuum of cara or determining llahilty for
payment. Speclal permisslon s needed to retease Informatlon when the patient s belng trestad for condidony
Involving resircted dlagnosis, Addillonally, In accordance with HIPAA prvacy regulatians, Informalion about you may
b rafeassd to the pubilo, This information s outlingd in the hospital prvacy notice. Your righls to deny thia access ara
also outlined in the hespltal privaoy natice.

#8 - PERSONAL VALUABLES:
CTAH assumss responsibllity for valuables placed In the medloal cenlers safs NOT to exceed five hundred dollars

($500.00) and for prosthetic devices nacessary for the safe dellvery of pallen! care NOT to exceed fitesn hundred
dollars (31600.00). CTRH assumes no responsiblllly for cash, valuables or personal properly retained by a patlent

duringy Ws/her stay.

#6 - LEGAL RELATIONSHIPS BETWEEN HOSPITAL AND PHYSIGIANS:

All physiclans and surgeons fumishing healthcare services to mefthe patlent, Including the radiologist, pathologlst,
anestheslologist, emerdency room physiclans, hospltalists ele., are Indepandent cantraclers and gre NOT smployees
ot agents of the hospital, { am advised that | wiit recolve separate bille for ihese serviges. (Inftiat)

1 understand that )/tha patlent am under (he care and supsvislon of my/the patlent's attending physlclen, and It s the
rasponsiblity ofthe hospltal staff to aerry out hisfher Instructions. 1 understand that [t s the rasponsiiliity of my/the
pallont's physiclan, surgeon or authorized healtheare provider to obtain my Informed ronsent for surgical or
complex ‘madieal ireatment, spesial diagiostic or therapeutlc provgdutes, Investigational treatment or
procgdures, and/or other speclaljzed services.

#7 - EMERGENCY MEDICAL ASSESSMENT.
CTRH will not deny, delay or condition a patients access to emergency medical care and any necessary stablilzing
treatment bused upon the patlants method of payment of Insurance status.

#8 = PHYSICIAN RELATIONSHIP WITH PATIENT:

The ralationship between tha pationt and ths physiclan Is at the direction of the patient. Should tha palent choose fo
nd longer accept the servicas of thelr freating physician, it I tha responstbillly of ihe pailent end/for. guardian to obtain
{ha services of another physiclan.

1565 2Ry
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CONDITIONS OF ADMISSIONS Pogo 2 of 2

#-9 FINANCIAL ASSISTANGCE:
GTRH provides financlal counssling for pallents who request assistance whh Insurance, governinent heakhcars
eliglblifty, charlly care, uninsurad prompt payment and payment plan programs. If you require firanclal counssling,
please request en apgontment with a patient financial services counsslor through the hospital admitting department.

The Office of the Governcr, Consumer Health Assistance, Bureay for Hospital Patlents Is the State Health Advocacy
Ageney charged with ensuring that Nevada's haspitals inform efl uninsured inpatienis about the 30 parcent hospita)
bl dissaunt mandated under NRS 430B,260, Thay can also help ta resolva disputes betwaen palisnts and hospHals.

Conlact number Is 1-588-333-1697 or a-mall hitp/fvww. govecha state v g,

#10 AUTHQRIZATION TO VERIFY INFORMATION:

l{ws} haraby authotize verification of employment history, bank aecounts, oredit histary and any other Information
dnerned necessary In conjunction with accounts owed the hospital,

#11 ASSIGNMENT OF INSURANGE BENEFITS: .

In the avent thal the underalgned Is eniltfed o hespltal benefits of any type arsing out of ehy policy of insuranca
Insuring pallent or any other party llable to patients, sald bensfils are hergby mssigned to hospital for application on
pattents bill. Patlent / Guarantor I responsible to provide Information regarding health plen coverage at ims of service,
Paymenl dental from instrance due o unltmely noflficallon will result In patient/guarantor responsibility for payment of setvics,

#12 MANAGED CARE HEALTH PLANS:

» {f the hospltal Is contracted with the pattent's heall plan, the patient or guarantor [s résponsible to pay directly to
the hospilal any required co-payment andfor deductible as defined witkin the patlent’s health plan policy, as wall
Bs any charges that are NOT covered by the patients health pian polley ferms. Nothing In this pravision
shall preciutle the hospitat from seaking relmbursement from othar payers, Includlng, but nol limited {o, hoalth
plans, prefarred provider organizations, Insurers, third parties or govemment sponsorad programs, for the balanoa
of the hospltel's total billed chargss,

* i this hospital dogs ot have a contract with the patient’s health plan, the undersigned Is legally obligated to pay
thie hospital's total bllisd oharges for ahy and all care and services rendarsd to the patlent.

#13 INDEMNITY AND OTHER INSURANCE:

The underalgned Irevocably althorizes direst payment to this hospital and to the doctors Involved in the care of the
patient, If the paflent's Insurance does not pay the hosplial's total billed charpes, the patient or guarantor assumes
responsibliity for the unpald balance, If the insuranos falls to pay within a reasonable time, per NAS stalute, the
patlant/guaranter will be racuirad to pay the 1 in full,

#12 DESTAUCTION OF HEAUTH GARE RECORDS: )
Pursuant lo NRS 620,051, hiealtis cara tecords for adults ages 18 yoars and older at time of service, nay be daétroyed affer
five (6) years. Patiants lass than 18 years of age shall hava thelr records retalned for five (B) years past thelr 19th hirthday.

#16 FINANGIAL AGREEMENT
The undersigned agress, whether he/she signa as agent or ppatlent, that in conslderation of the serviges o ha
tendared ta the pallent, he/she hereby individualiy obligates himsett/herselfio pay the amouiitof the hospltal charges In
accardance with the regular rates and terms of the hespital, Should the actount be referred to an alttomey or
collection agensy for collection, the undersigned shall pay aciual altorney's 1ees and collections expensss, Al
fecounts may boar Inlerest at the lagal rate. It the undersigned Is urable to pay the patiant porlion of the bill within 40
days of Initfal blliing, GTRH may financa {he balance thiough a ingnclal nstitution, Services provided by Indapsndant
nontractors fagdeflined in #6 pagyll be bllled separataly by that providar of sarvice,
-

v 0CT 1.1 201
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Patlent / Torft Talkv Dal
allents Agenl or Beprosentalive ale
W DCT11 2011
Wiineas e Data
A copy of this dosument will ba provided to the patient or pellent's agent upon request
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CONDITIONS OF ADMISSIONS Page 1 of 2

#1- CONSENT TO TREATMENT:
Tha widersigned consants to the perfermance of all routine maedieal care and treatmant (tests, x-rays, therapy, laboralory

services, medication administration, medicalfsurgionl procedtires and anesthesla) that may be parformed during this
hospitallzation or on an outpatient basls, Including emergericy irealment provided under the general and speolel
instuction of the patient's physiolan, surgeon and/for ather health oare provider,

#2 - NUBSING CAHE: ]
The hospital provides general duty nursing oare. The undersigned consents and understands. that hisfhet care may be

observed for edunational purposes and thet thers may be olinfcal stucients assigned to assist inthe vare.

#3 - CONSENT TO PHOTOGHAPH;

The underalgned agrees 1o the teking of pltures (Including stiflimages, videotaping, fitming and other types of racording
and reproducing Images) of the patlent's medicel or sutgloal condition or treatmert, for the purpose of dlegnosia or
treatment or for the hospltal's operations, including peer review and educaflon or ralning programe conduoted by tha

hiospital.

#4~ HELEAGE OF INFORMATION:

In accordance Wih NAS 52320, 620021 and other applibeble statutes, the undersigned mgrees that the
hospital may furhish fnformatlon which Is part of the patlents health cars/medloal yecord ta any suthorzad
individual upon request, for the purpass of (but not Imited 1o} providing continuum of care or determining ltability for
payment. Spacial permission I needed to relsase Information when the patlent [s belng treated’ for conditiony
nvolving restricled diagnosis. Additianally, in acsoidance with HIPAA privacy regutations, nformatien about you may
ba released 1o the publle, This information [s outlined tn the hospltal privacy notice. Your rights ta deny this acoess are

also outlined in the hospltal privacy hotlca.

##8 - PERSONAL VALUABLES:
CTRH assumes responsiblily Tor valuables plaged In the medical centars safe NQT to exceed five hundred dollars

{$500,00) and for prosthefic devices necessary for the safe dellvery of pallent are NOT o excesd fifteen hundred
dollare ($1500.00). CTRH assumes no responstbllity for cash, valuables or personal propery retalned by a patient

during his/her alay.

#6 - LEGAL RELATIONSHIPS BETWEEN HOSPITAL AND PHYSICIANS:

All physloans and surgeons furnlshing heatihcare services to me/the pallent, ncluding the radiologlst, pathologist,
anastheslologlst, emergency room physlcians, hospltalists slo,, ere Independent contractors and g NOT empluyses
or agents of the hoeplfal, { am advieed that ) wilt receive separale biils for thess sorvicos, (Initlal)

I understand that Mthe peilent-am under the care and supetvision of my/the patlents attending physlelan, and itis fhe
respansiblity of the hospltal staff to oarry out hisfher Insiructions. § undersiand that it Is ihie responsiblilily of my/the
patient's physleian, surgeon or authorized healthoare provider to obtaln my Informed sonsent for surgleal or
complox medical treatment, speclal diagnostic or therapeullc procedures, lnvestigational treatment or

nrogedures, andior othor speslaltzed sarvlces.

#7 - EMERGENCY MEDICAL ASSESSMENT:
CTRH will not deny, delay or condition a patlent's eccass to emergenoy nedioal care and any necessary stabillzing

treatmant basad upon the patlents method of payment or insurance stafua,

#8 - PHYSICIAN RELATIONSHIP WITH PATIENT:
The relationship between the patlent and the physlcian is at tha direcllon of the patient. Should the patient choose fo

no longat acospt the sewices of thelr treating physlolan, It is the responsibliity of the pattent and/or guardian to obtain
the serviegs ofanolher physkcian. ’
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# 9 FINANCIAL ASSISTANCE:

CTAH provides financlal counseling for patlents who request essistance with Insurance, govemment healthoara
ellgihliity, charity care, uninsured prompt payment and payment plan programe. If you requlre financlal counseling,
please raquest an appalntment with a patient financlal services counselor through the hospltal admilting depariment.

The Cftice of the Goveraer, Conzumer Health Asslstance, Bureau for Mospital Patients Is thy State Health Advooacy
Agency charged wilh ensuring that Nevada's hospitals Inform all uninsured Inpatients about thie 30 percant hoapital
bill discount mandated under NRS 4368.260. They can also help to resolve dispttes between patients and hospitals.
Contact nuraber 1s 1-8688-333-1507 or o-mall hilp:/faww.govela state.nv.us,

#10 AUTHORIZATION TO VERIFY INFORMATION! . .
i(we) hereby authorize verlficatlon of employment history, bank accounts, cradll history and any other Information

eemed necessary In conjunction with accounts owed tha hospital,

#11 ASSIGNMENT OF INSURANGE BENEFITS: .
In tha event that the undarsigned Is entitled to hospltal benetits of any lype arising out of any polloy of nsurance
Insuring patient or anhy olher party liable 1o patlents, sald bensflts are hoteby asslgned to hospital for application on
patlent's bill, Pallent / Guarantor is responalble to provide Information regarding haalth plan coverage atlime of service.
Payment denfal frominsuranca due to untimely notification will result In patisntfguarantor responsibllity for payment of service.

#12 MANAGED GARE HEALTH PLANS:
s [{1lia hosphal Is conlracled with the patient’s heaith plan, the paifent ur guarantor Is respansiile to pay direclly to

the hospital any required so-payment end/for deduotible as defined withln the patient's health plan polley, as well
as any charges that are NOT covered by the patlents heallh plan polloy terms, Nothing In this provision
shall preciuda the hospltal from sesking relmburseimant from other payers, including, but not limiled to, fieallh
- plaris, prefertad provider organizations, insurers, third parties or govemment sponsored pragrams, for the balance
of the hosplials tolal billed charges.
«  Iffihls hospikal dosa not have a contraof with the patlents health plan, the undersigned is legally obligated ta pay
the hospital’s total billed charges for any and st care and services rendered to the patient.

#13 INDEMNITY AND OTHER INSURANCE:

The undersigned lirevocably authorizes dlrast payinent to this hospltal and to the doctora Involved In ihe care of the
palient. If tha patfents Insurance does not pay thy hespltals tolal billed charges, the patlent or guaranior assumes
responsibiilty for the unpald balance. If the Insurance falls to pay within a reasonable fime, per NAS stafute, the

patient/guarentor will be required to pay tha bill in full,

#14 DESTRUCTION OF HEALTH GARE REGORDS:

Pureuant to NRS 628,051, health cars records for adulls sges 18 years end oldar attime of service, may be dastroyed afier
five {5) years, Patienls less than 18 vears of age shall have their records retained for five (5) yaars past thelr 18th birthday.

#15 FINANCIAL AGREEMENT:

The underslgned agraes, whether ha/she slgna as agent or patient, that In conslderation of tha services ta be
rendered to the patlent, hefshe hereby Individually obligates himselfharselfto pay the amount of the hospifal chargss In
aoeordante with the regular rates and teans of the hosplial. Should the account be referred 1o an attorney or
ooliection agency for ecllectian, the undersigned shall pay actual attorney’s fess and collaotions sxpenses. All
aocounts may beer Intsrest at the [sga! rats. If the undersigned [z unable lo pay the patient portion of the bill within 30
days of inftlal blling, GTAH may finance the balance through a financial Insthution. Services provided by Indepentdent
contractors fined In #8 page 1) will be bjlled soparataly by that provider of service,

Gt plenther 86, o
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CARSONTAHDE
Regional Healthcare

IO

Carson Tahoe
Reglonal Medlcal
Center

1600 Medical Parkway
Carson Clty, NV 89703
(775} 445-3000

Carson Tahoe
Calicer Center
1535 Medleal Patkway
Carson City, NV 85703
{775} 445-7500

Speclalty
Medical Centar
775 Fiefschmann Way
Carson City, NV 85703
(775) 445-7427

Carson Tahoa
Minder Medleal
Center

925 renwood Drive
Minden, NV 89423
(775) 445-7800

Dayron
Professional
Building

901 Medlcal Centar Dr,
Dayton, NV 83403
{775) 445-7605

Bohavioral
Health Sarvices
WestWilllam at
Minnesota in Carsen
(775) 445-7350

Cavson Tahoa
Physicians Clinlc
1609 Medlcal Patkway
Carson City, NV B9703
(775) 445-8690

Partnerships:

Sierra Surgery
Hospltal

MedDiract
Urgent Care

Carson Tahoe
Radiation
Oncology
Assoriatas, LLP

May 1, 2011

Timothy C. McFarren, M.D.
Steven Arcangell, M.D,
Samuvel R. Chacon, M.D.
Amy 8. Hayes, M.D.
Sandra Koch, M.D.
Ruth 8. Tomita, M.D.
Shaonorn L. Hess, M.D,
all-
Carson Medical Group
1470 Medical Parkway
Carson City, NV 89703

Re:  Leiter of Aprecment to Provide OB/GYN On-Call Coverage

Dear Dr. McFarren, et. al.:

In furtherance of Carson Tahoe Regional Healthoare's charitable purposes and its
provision of quality medical care to the citizens of the greater Carson City community,
pleass allow this letter to serve as your agreement ("Agrecment") to provide OB/GYN on-~
eall coverage services as set forth below,

L. On-Cell Coverago. You agree to provide professional OB/GYN on-call coverage
sorvices at Carson Tahoe Regional Medical Center ("CTRMC") as an independent
eonfractor pursuant to a schedule determined by OB Departrent On-Call
Scheduler, ‘You will provide the on-call coverage services hereunder in
compliance with all applicable roles and regulations, ail requiroments of The Joint
Commissjon, CTRMC's Medical Staff Bylaws, Rules and Regulations, and all
other CTRMC's rules, policies and procedures.

2. Compepsatiop/Billing, Tn consideration for the on-call coverage provided by you
under this Agreement, CTRMC shall pay you or your Group as directec
per 24-hour period (from 8:00 a.m. to 8:00 a. mt? Such compensation shall be
payable on a monthly basis no later than the 15 calendar day of the month
following CTRMC's receipt of time records and such other information as
reasonably requested by CTRMC to doenment your time spent providing on-call
services during the prior month. You will separately and directly bill and collect
your professional fees from patients and/or all third-party payors, The parties
agree that this compensation arrangement is commercially reasonable and
consistent with the fair market value of the services provided hereunder, and does
not take into account the volume or value of referrals or other business generated

between the pariies.

CTRMCP&P 363
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(* Dr, McFarren, M.D,
May 1, 2011
Page 2

3, Termination. This Agreement may be terminated by either party at any time and
without cause upon the provision of at least 30 days wiliten notice to the other
party; provided, however, if this Agreement is terminated within the initial one (1)
year of the Agreement, the pasties will not re-enter a substantially similar
arrangement for different compensation within such initlal one (1) year. Further,
this Agreoment may be ferminated immediately by CIRMC in the event of your
disqualification as a provider under a Federal or state government health care
program such as Medicare or Medicaid, or in the eveit you are no longer a
member of CTRMC's Medical Staff.

4, Compliance with Laws/Governing Law. The parties shell comply with all
applicable state and federal laws and regulations. This Agreement shall be
governed by the laws of the State of Nevada.

5, Acuess to Books and Records. During the term of thiy Agreement and for a period
of at least four (4) years following its termination, you shall make this Apreement
and your books, documents and records available to the Secretary of Health and
Human Services, to the Comptroller General, and to their duly authorized
represeniatives o the extent required by Section 952 of the Omnibus Budget

‘ Reconciliation Act of 1908 or any successor legislation thereto, You agree to

( notify Hospltal in writing of any request for access to such documents and shall

provide Hospital with copies of such request and all materials described in such

request within ten (10) days of receipt.

We appreciate your willingness to provide the services as described herein, If you
are in agreement with these terms and conditions, please sign where indicated below,
refurning the original of this Agreement to me while retaining a copy for your file, Should
you have any questions, please do not hesitate to contact me, '

CARSON TAHOE REGIONAL HEALTHCARE

Ed Epperson
President and Chief Executive Officer

The undersigned has read the above terms and conditions and hereby agrees to provide
OB/GYN on-call coverage services us set forth in this letter in accordance therewith,

\.Z‘;V( C.7 v\/J._.dm) Chomrmgrs 03f8yey Degwarnrd™ Corm~ naenrea]
Timothy C. McFé?fGn, M.D. & :
s/49/2011

Date

1639477v.1

I CTRMC P&P 364
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Tomita, M.D., on 4/29@15

Tawni McCroskf v. Carson Tahoe Regional Medical Center

TAWNI McCROSKY, individually
and as the natural parent of
LYAM McCROSKY, a minor child,
Plaintiff,

vs.
CARSON TAHOE REGICONAL MEDICAL
CENTER, a Nevada business
entity; AMY SUE HAYES, M.D., an
individual; and DOES I-X,
inclusive,

Defendants.

)

. IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR CARSON CITY

Cage No.: 13TRT000281B

Dept. No.: I

RECORDED DEPOSITION RUTH TOMITA M.D.
Taken on April 29, 2015
At 3:10 p.m.
Supreme Court Library, Capitol Complex
201 Scuth Cargon Street, Room 103

Carson, Nevada 89710

e~depositions LLC
775.240,0186

730 Sandhill Road, Suite 105

Reno, Nevada 89521
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Tawni McCrosky v. Carson Tahoe Regional Medical Center
. R Tomita, M.D., on 4/29015

19

mémories are refreshed and perhaps yours has been. Do you now
have any recﬁllection as to who asked you to help Dr. Hayes in
the C—section?_

A: No.

Q: And.you don’t know if it was a nurse or if it was
a physician?

A: No. I mean like I said it was probably I was the
closest person there.

Q: Okay. Could we agree that it ocould have been
either a nurse or a physician?

A: If had to be someone.

Q: Obviously--

A: I agree.

Q: All right. Do you remember having a conversation
with Dr. Arcangeli to tell him, "I can’t be downstairs?"

A: No.

Q: Did you ever have a conversation with Px.
Arcangeli_that you can recall about the C-section that you wexe
involved in?

A: No.

Q: I understand that the Carson Medical Group was by
agreement to provide on-call obstetrical services to the

hospital during that April 2012 timeframe, is that your

understanding?
A: Yes.
e-depositions LLC 730 Sandhill Road, Suite 105
775.240.0186 Renoc, Nevada 89521

116



EXHIBIT “14”

'EXHIBIT “14”



2 A4 LSO

O - - O acke|pedy

1 ||CASE NO.: 13 TRT00028 1B
2 |[DEPT NO.: |

4 IN THE FIRST JUDICIAL DISTRICT CQURT OF THE
STATE OF NEVADA IN AND FOR CARSON CITY

-000-

7 || TAWKNI MGCROSKY, INDIVIDUALLY,
AND AS THE NATURAL PARENT OF
g {| LYAm McCROSKY, A MINOR CHILD,

9 . Plaiqtiffs,

10 V8.

11 {| CARSON TAHOE REGIONAL MEDICAL
CENTER, A NEVADA BUSINESS ENTITY,

12 || AmMyY Sue HAYES, NLD., AN INDIVIDUAL, AND
DOES I-X, INGLUSIVE,

13 ' '

Defendants.
14
15
I DEFENDANT AMy SUg HAYES, M.D,'s RESPONSES TO
PLAINTIFE'S FIRST SET OF INTERROGATORIES
17 Defendant, AMY SUE Haves, M.D., by and through her undersigned

18 1L.eounsel, hereby resbonds to Plaintiff's Flrst Set of Interrogatories as follows:

1 || InTERROGATORY.NO. 1}
20 || 1dentify all persons who assisted In the preparation of the anewers to these

I linterrogatories, and thelr relationship to Defendant.”

2 || RspPONSE TO INTERROGATORY NO. 1:

23 Objection, seeks Information protected by attorney client and atlorney work
24 '

product privileges.

INTERROGATORY NO, 2: ,

26 |l |gentify any and all witnesses who you understand or helieve to have

7 \fknowledge of or who you understand to have witnessed any event or condifion
28 |l that Is the subject of this action, in'ciu‘dlrhg the allegations in Plaintiff's Complaint

25
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1 {land Affirmative Defenses In Defendant's most recently filed answer, and for

2 {|each such withess identlfy the knowledge that you understand them tohave

3 |{and Identify the allegations In the Plaintiff’s Complalnt or Affirmative Defenses in
.4 || Defendant's most reéenﬂy filad answer fo which their knowledge is applicable. |
5 Résponsrs TG INTERROGATORY NO, 2

¢ || Please see all prior NRCP 16,1 deslgnations and other discovery, wrltten and

7 |t deposliions.
8 || INTERROGATORY NO. 3:
o |[Identify each non-retalned expert witness, Including any parties, whom

10 || Defendant expects to call af trial and whio may provide expert witness opinion

11 |{testimony.

12 || RESPONSE TO INTERROGATORY NO. 3!

13 |{Unknown at this time.

14 [|]NTERROGATORY.NO. 4: 3

ts || Do you contend that anyone who provided care to Lyam McCrosky on Aprit 25,
16 {2012, failed to. use reasonable care, skill or knowledge ordinarlly used under
17 | similar circumstances, i.e., committed malpractice. If so, ldentify each such

.18 {|Individual and the error or omlssion which you believe was committed by each.
19 {| RESPONSES INTERROGATORY NO. 41

20 || Objection, this Intsrrogatory is vague, anllblguous, overbroad and compound,
21 || calls for & legal oplnlon, calls for expert testimony, seeks informatlon protected
22 || by peer review statutory protections and seeks information protectad by

23 || attorney client and attorney work product privileges.

24 |} INTERROGATORY NoO. & B

25 || Do you contend that anyone who provfded care to Tawnl McCrosky on April 25,

26 [{2012, falled to use reasonable cars, skill or knowledge ordinarily used under
27 {| similar clrcumstances, |.e., committed malpractice. If so, identify each such
23 || Individual and the error or omission which you belteve was committed by each.
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RESPONSE 10 INTERROGATORY NoO, 5:

Objestion, this interrogatory-ls vague, ambiguous, overbroad and compound,
calls for a lsgal opinion, calls for expert testimony, seeks information protected
by pesr review statutory protections and seeks information protecfed by
attorney client and attorney work praduct prfvileges.

INTERROGATORY NoO. B:

Da you contend that Lyam McCrosky was inappropriately resuscitated followlng
his birth? If "yes”, please identify each Individual who you belleve falled fo

appropriately resuscitats Lyam MeGrosky.

RESPONSE TO INTERROGATORY NO. B:

Objaétion, this Interrogatory Is vague, amblguous. overbroad and compound,
calls for a legal oplnion, calls for expert tesﬁmdny, seeks nformation protected

by peer review statutory protections and seeks information protected by
attarney client and attorney work product privileges.

INTERROGATORY NO. 7:
Please describe how hospltal on call status for obstetrical services was

determined within your group in April, 2012.
RESPONSE TO INTERROGATORY NO. 71
By schedullng rotations which are made up on a quarterly basls with rotating 24

hour blocks.

INTERROGATORY NO, 8; :

Did you ol your medical group have a contract with CTRMC or anyone actiﬁg or
purporting fo act on Its behalf to provide obstetrlcal services In Aprll, 2012; and,
If s0, has that contract been subsequehtly r_evfsed in any way? -

RESPONSE TO INTERROGATORY NO.:

It Is bellevad that there was a contract relafing fo call services.
{14

144
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Pursuant to NRS 239B.030, the undersigned does hereby afflrm that the
preceding document DoES NoT contain the Social Security Number of any

person.
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AFFIRMATION

DATED this 28" day of January, 2015,

LEMONS, ORUNDY & EISENBERG
Atforneys for Defendant

Amy Sue Hayes, M.D.

VARD MONS, r_sq.
Nevada Ba MNo. 699
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REARA - D T .

: VERIFICATION
STATE OF NEVADA )
:88.
CARSON CITY )

[, AMY SUE HAYES, M.D., do hereby swear under penalty of perjury that |
have read the foregolng answers ta Interrogatories and know the contents
thereof: and the same Is true to the best of my knowledge, information and

helief,

AMY SUE HAYES, M.D.

SUBSCRIBED AND SWORN to hefore me
this ___ day of . 2016,

Notary Public
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CERTIFICATE OF SERVICE

| am a cltizen of the United States, My buslness address Is 6005 Plumas
Street, Sufte 300, Reno, NV 89519, and | am emfp{%yed by LEMONS, GRUNDY &
EilsENBERG In the Clty of Reno and Count%l of Washoé where this service
ocolrs. | am over the age of 18 years and nof & party to-the within action.

On January 28, 2015, followlng the ordinary business practies, | caused
to be served to-the addressee(s) listed below, a true co;y of the foregoing
document(s) and described as Defendant’s Responses fo Plaintif’s First Set
of Interrogafories.

___/_ By MAr: in an envelops with postage thereon fully prepaid to be
placed In the U.S, Mail a Reno, Nevada and addressed to:

Peter D. Durney
DURNEY & BRENNAN, LTD.
6900 S, McCarran Blvd.
Suite 2060

Reno, Nevada 89509

John C. Kelly, Esgl_,

CARROLL, KELLY, TROTTER, FRANZEN .
MCKENNA & PEABODY

111 West Ocean Bivd., 14" Floor

P. O, Box 22636

Long Beach, CA 90801

By PERSONAL SERVICE: [h an envelope to be hand déllvered this date;

By OVERNIGHT DELN}-:RY:. In an envelops to be delivered to an
overnight delivery carrier with delivery fees provided for;

By FACSIMILE; by transmitting by facsimile to the respective fax
talephone phone number(s).

By UsING THE CoURT's EFS which electronically served the followlng

individua{lj(s): .
| declare under penalty of perjlury under the laws of the State of Nevada
that the foregoing Is true and correct.

CC_LQ QB{; 2’@\

e —
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CASE NO.: 13 TRT00028 1B
DEPT NO.: |

IN ' THE FIRST JUDICIAL DISTRICT GOURT OF THE
STATE OF NEVADA IN AND FOR CARSON CITY

-000-~
TAWNI MCCROSKY, INDIVIDUALLY,
AND AS THE NATURAL PARENT OF
LyAm McCROSKY, A MINOR CHILD,

Plaintiffs,

V8.

CARSON TAHOE REGIONAL MEDICAL
CENTER, A NEVADA BUSINESS ENTITY;
Amy SUE HAYES, VL.D., AN INDIVIDUAL; AND

DOES [-X, INCLUSIVE,
Defendants.

DEFENDANT AMY SUE HAYES, M.D,’s RESPONSES TO
DEFENDANT CARSON TAHOE REGIONAL MEDICAL CENTER'S

FIRST SET OF REQUESTS FOR ADNISSIONS

Defandant, AMY SUE HAYES, M.D., by and through her undersigned
counsel, hareby responds to Defendant Carson Tahoe Regional Medical

Center's First Set of Request for Admissions as follows:

REQUEST No. 1:
Admit that you have never been an employee of Carson Tahoe Regional

Medical Center.
RESPONSE TO REQUEST NO. 1:

Admit,

N*H

~F
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REQUEST NO. 2! |
Admit that you were not an employee of Carson Tahoe Regional Medical

Center on April 24, 2012.
RESPONSE TO REQUEST NO. 2:
Admit.

REQUEST NO. 3:

Admit that you were not an employee of Carson Tahoe Regional Medical
Center on April 25, 2012,

RESPONSE TO REQUEST No. 3:
Admit,

REQuUEST No. 4; ,
Admit that you have never told Tawni McCrosky that you were an employee of

Carson Tahoe Reglonal Medical Center.

RESPONSE TO REQUEST No. 4:

Admit.

REQUEST NoO, 5!
Admit that you have always been an Independent contractor or Carson Tahoe

Regional Medical Center.

RESPONSE TO REQUEST No. &:

Admit that Dr, Hayes was and is an independent physlcian with medical staff
privileges at CTRMC. '

ReEQUEST No. 6:
Admit that you were an Independent contractor of Garson Tahoe Reglonal

Medical Center on Aprll 24, 2012.
ResPONSE TO REQUEST NO. 6:
Admit that Dr. Hayes was an independent physician with medical staff privileges

at CTRMC.

PV
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REQUEST NO. 7:

Admit that you were an independent contractor of Carson Tahoe Regional
Medical Center on Aprl} 25, 2012, -

RESPONSE To REQUEST No. 7:

Admit that Dr. Hayes was an Independent physleian with medical staff privileges
at CTRMC. '

RequEsT No. 8:
Admit that you billed Medicald separately for Tawni McCrosky's care and

treatment.
RESPONSE TO REQUEST NO. 8:
Admit,

REQUEST NoG. 9:
Admit that Carson Tahae Reglonal Medical Genter did not select you as the

physician to care for Tawnl McCrosky on Aprll 24, 2012,
RESPONSE TO REQUEST No. 9;

Unable o admit or deny; see Résponse to Request No., 11 below.

REQUEST No. 10:
Admit that Carson Tahoe Reglonal Medlcal Center did not select you as the

physician to care for Tawn! McCrosky on April 25, 2012.

RESPONSE TO REQUEST No. 10:
Unable to admit or deny; see Response fo Request No. 11 helow.

REQUEST No, 11:

Admit that Carson Tahoe Medleal Group "scheduled rotations which were made
up on & quarterly basis with rotating 24 hours blocks” for hospital on call status
for obstetiical services in Aprll of 2012, See, Defendant Amy Sue Hayes,

M.D.’s responses fo Plaintiff's First Set of Interrogatoties, pg. 3:16-20.

RESPONSE TO REQUEST No. 11:
Admit.
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REQUEST NO. 12;

Admit that Carson Tahoe Reglonal Medical Center did not Issue your
paychecks,

RESPONSE TO REQUEST No. 121

Admit.

REQUEST No. 13:
Admit that Carson Tahoe Regional Medical Center did not direct you in how to

care for your patients.
RESPONSE TO REQUEST No. 13:

Admit,

AFFIRMATION
Pursuant to NRS 239B.030, the undersigned does hereby affirm that the
preceding document DOES NOT contaln the Soclai Security Number of any

person.
DATED this 22™ day of June, 2015,

LEMONS, GRUNDY & EISENBERG
Atforneys for Defendant

Amy Sue Hayes, M.D.

BY: ;
DWAR EMONS, Esa.

Nevada Bjr No. 699
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CERTIFICATE OF SERVICE

I am a citizen of the Unlted States. My business address Is 6005 Plumas
Strest, Suite 300, Reno, NV 89519, and | am employed by LEMONS, GRUNDY &
EISENBERG In the City of Reno and County of Washoe where this service
ocours. |1 am over the age of 18 years and nof a party to the within actlon.

On June 22, 2015, followin% the ordinary business practice, | caused to
be served to the addressee(s) listed helow, a true copy of the foregolng
document(s) and described as Defendant Hayes’ Responses fo Defendant
Carson Tahoe Reglonal Medical Center’s First Sef of Request for

Admissfions.

__v_ ByMaL: in an envelope with postage thereon fully repaid to be
placed in the U.S. Mail at Reno, Nevada and addressed to:

Peter D. Durney
DURNEY & BRENNAN, LTD.
6900 S. McCarran Bivd,
Suite 2060

Reno, Nevada 88509

John C. Kelly, Esq.

Robert McBride

CARROLL, KELLY, TROTTER, FRANZEN
MCKENNA & PEABODY

8329 W. Sunset Road, Sulfe 260

Las Vegas, Nevada 89113

BY PERSONAL SERVICE: [n an envelope to be hand delivered this date;

By OVERNIGHT DELIVERY: in an envelope fo be delivered to an
overnight delivery carrier with delivery fees provided for,

By FAcsIMILE: by fransmitting by facsimile to the respectlve fax
telephone phone number(s).

By UsiNG THE COURT'S EFS which electronically served the following

Individual(s): _
| declare under penalty of perjury under the laws of the State of Nevada

that the foregolng Is true and correct.

——ne
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P
I ——

129




- EXHIBIT “16”

EXHIBIT “16”



o 0 ~3 A W B W N

e B o B % S & B o= I . N G - D & — —
® I A L R O N = S 0 ® QAR PR S

CASE NO, 13TRT000281B
DEPT.NO. 1

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR CARSON CITY

ok R

TAWNI McCROSKY, individually and as the
natural parent of LYAM McCROSKY, a minor
child,

. PLAINTIFF TAWNI McCROSKY’S
Plaintiffs, RESPONSES TO DEFENDANT CARSON
TAHOE REGIONAL MEDICAL

v. CENTER’S FIRST SET OF REQUEST

FOR ADMISSIONS
CARSON TAHOE REGIONAL MEDICAL
CENTER, a Nevada business entity; AMY
SUE HAYES, M.D., and individual; and
DOES I-X, inclusive,

Defendants.

COMES NOW Plaintiff TAWNI McCROSKY, by and through undersigned counsel, and
hereby responds to Defendant CARSON TAHOE REGIONAL MEDICAL CENTER’S First Set -

of Request for Admission as follows:

REQUEST NO, 1.:
Admit that you did not consider delivering Lyam at any hospital other than CARSON

TAHOE REGIONAL MEDICAL CENTER.
RESPONSE TO REQUEST NO. 1:
Deny.

1/
/1
/1
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REQUEST NO. 2:
Admit that you did not investigate any hospital other than CARSON TAHOE

REGIONAL MEDICAL CENTER to deliver Lyam, as testified to af page 84, lines 6-10 of your
February 17, 2015 deposition, |
RESPONSE TO REQUEST FOR ADMISSION NO. 2:

Admit, '
REQUEST Nd. 3:

Admit that you initialed item #6 on the document attached hereto as Exhibit “A”,
RESPONSE TO REQUEST NO. 3: |

Admit.

REQUEST NO. 4:

Admit f,hat is your signature on the document attached hereto as Exhibit “B".
RESPONSE TO REQUEST: NO. 4: |

Admit.

REQUEST NO. 5:

Admit that you have no facts which would support a claim that CARSON TAHOE
REGIONAL MEDICAL CENTER engaged in gr(;ss negligence,

RESPONSE TO REQUEST NO. 5:

Deny.

REQUEST NO. 6:

Admit that no one ever advised you that AMY HAYES, M.D. was employed by
CARSON TAHOE REGIQNAL-MBDICAL CENTER at any time when you J.Leceivéd medical
cate from AMY FIAYES, M.D.

RESPONSE TO REQUEST NO. 6: -

Objection, The phrase “at any time when you received medical care” is overbroad, vague

and ambiguous and calls for medical opinion from the Plaintiff, which she is not qualified to

give. Plaintiff admits that she received no expross representation that the doctor was an

employes, -
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REQUEST NO. 7: _
. Admit that AMY HAYES, M.D. never advised you she was employes of CARSON

TAHOE REGIONAL MEDICAL CENTER,

RESPONSE TO REQUEST NO. 7:
 Admit,
REQUEST NO. 8: o
Admit that you did not rely on any advertising of CARSON TAHOE REGIONAL
MEDICAL CENTER in deciding where fo déliver your baby, Lyam McCrosky.
RESPONSE TO REQUESY NO. 8:

Objection, The term “advertising” is overbroad, vague and ambiguous. Plaintiff admits

that she did not rely on any formal advertising such as billboards, television, ratio, and any other

form of media,

REQUEST NO. 9:
Admit that one of the reasons Lyam McCrosky was delivered at CARSON TAHOE

REGIONAL MEDICAL CENTER is because it was closest to your residence at the time.

RESPONSE TO REQUEST NO. 9;
Plaintiff admits that “one” of the reasons that CTRMC was chosen was because of

proximity. Plaintiff denies that CTRMC was the closest medical facility to her residence.
REQUEST NO, 10: _ '

Admit that you are not aware of any false statements made by the nusses at CARSON
TAHOE REGIONAL MEDICAJ. CENTER concerning the quality of care you would receive.
RESPONSE TO REQUEST NO. 10:

Adnmit.

REQUEST NO. 11:

Admit that Lyam McCrosky’s biological father is Christopher Owen Burt,
RESPONSE TO REQUEST NO. 11:

Deny. We have 1'ecent1§ learned that the biological father’s name is actually Kay Otho
Buut, III.
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REQUEST NO, 12:

Admit that you have never terminated Christopher Owen Burt's pavental rights related to

Lyam MeCrosky.
RESPONSE TO REQUEST NO, 12:
Deny. The Plaintiff has filed a Petition to ferminate the Parental Rights of Kay Otho

Burt, 11 in the Ninth Judicial District Court of the State of Nevada, being civil action no, 15-CV-
0133,
REQUEST NO. 13:

Admit that you have incurred no out-of-pocket medical expenses for care and treatment
you personally received as a result of the alleged negligence of Defendant CARSON TAHOE
REGIONAL MEDICAL CENTER., '
RESPONSE TO REQUEST NO. 13:

Deny.

REQUEST NO. 14:
Admit that you ate not awate of any false statements made by the nurses at CARSON

TAHOE REGIONAL MEDICAL CENTER concerning the quality of care Lyam McCrosky

would receive.
RESPONSE TO REQUEST NO. 14:
Admit.
REQUEST NO. 15: .
Admit you have no evidence that AMY HAYES, M.D. was an employee of CARSON
TAHORE REGIONAL MEDICAL CENTER at the time of Lyam McCrosky’s delivery.

RESPONSE TO REQUEST NO. 15:
Deny.

REQUEST NO. 16:
Admit you have no evidence to support your claim that CARSON TAHOE REGIONAL

MEDICAL CENTER’S advertising provided false information.
/1
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RESPONSE TO REQUEST NO. 16:

O

Objection. The term “advertising” is overbroad, vague and ambiguous. Plaintiff admits

to the extent that the term “advertising” means billboards, tv, radio, and any other form of media

promotion.

REQUEST NO. 17:

Admit you have no evidence to support you [sic] elaim that CARSON TAHOE
REGIONAL MEDICAL CENTER provided you with false information.

RESPONSL TO REQUEST NO. 17:
Deny.

REQUEST NO., 18;_

Admit that nothing the nurses at CARSON TAHOE REGIONAL MEDICAL CENTER
did or failed to do, on or about April 25, 2012, confributed to any harm to Lyam McCrosky.

RESPONSE TO REQUEST NO. 18:
Deny.
REQUEST NO. 19:

Admit that no medical provider has ever informed you that your son Lyam MeCrosky

suffered brain damage as a result of the care and {reatment provided by the nurses at CARSON

TAHOE REGIONAL MEDICAL CENTER,
RESPONSE TO REQUILST NO. 19:
Deny.

REQUEST NO. 20

Admit that you have no evidence to contradict AMY HAYES, M.D.’s deposition

April 25, 2012 at 7:34 a.m,

RESPONSE TO REQUEST NO. 20:
Deny.

/!

/1

| testimony in this case that AMY HAYES, M.D. made the decision to take you to surgery on
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REQUEST NO. 21:
Admit that you have no evidence.to contradict AMY HAYES, M.D.’s deposition
testimony in this case that AMY HAYES, M.D, chose not to take to [sic] you for c-section

earlier than 7:34 a.m, becanse she thought Lyam could be delivered vagmally

RESPONSE TO REQUEST NO 21:
Deny.,

REQUEST NO. 22:

Admut that you have no evidence to contradict AMY HAYES, M.D.’s deposition
testimony in this case that AMY HAYES, M.D. made the decision to attempt a vacuum assisted
delivery of Lyam MeCrosky prior to perfonﬁing a c-section on April 25, 2012.

RESPONSE TO REQUEST NO, 22:
Admit, '
Plaintiff reserves the nght to supplement these responses as discovety contmues

DATED this i lﬂ day of JUNE, 2015.

DURNEY & BRENNAN, LTD.

ALLASIA L. BRENNAN, ESQ., #9766
PETER D. DURNEY, ESQ., #57

6900 So. McCarran Blvd,, Ste, 2060
Reno, NV 89509

Attorneys for Plaintiffs
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CERTIFICATE OF SERVICE

I certify that I am an employee of Durney & Brehnan, Ltd., and that on the date shown

below, pursuant to NRCP 5(b), I deposited in the United States mail at Reno, Nevada, a true

copy of the foregoing document, addressed to:

Bdward J, ILemons, Esq.

LEMONS, GRUNDY & BISENBERG
6005 Plumas St., Ste. 300

Reno, NV 89509

John C. Keily, Esq.

CARROLL, KELLY, TROTTER
FRANZEN & McKENNA

111 W. Ocean Blvd., 14" FI,
T.ong Beach, CA 90801-5636

Robert C. McBride, Esq,

CARROLL, KELLY, TROTTER
FRANZEN, McKENNA & PEABODY
8329 W, Sunset Rd., Ste. 260

Las Vegas, NV 89113

DATED this * !{ M day of JUNE, 2015.

XBBEY WHIT

BLD
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Posi Offico Box 2168

@CAELS_ONSTEHDE - Carsop Cly, Noveda
[y . M parG2-2168

PR s 7764458000
) | CONDITIONS OF ADMISSIONS age 1 ch2

#1 -~ CONSENT TO TREATMENT
The undsrsignad consents to the performance of all routine medical oare and treatment {tests, x-rays, therapy, taboratory
sanvices, medication administration, medicalfsurgloal procadures and anesitiesla) that may be performed durlng this
hospitalization or on an outpatient basis, including energency treatment provided under the general and special
instrugtion of the patient's physlcian, surgeon andjor other health care provider.

#2 - NURSING CARE:
The hospital provides general duty nursing care. The undersigned consents and understands that hisfher care may ba
observed for educationa! purposes and that there may be elinical studenis assigned to assist Inthe care.

#3 - CONSENT TO PHOTOGRAPH: :
The undersigned agrees to the taking of pletures (inofuding still images, vidsctaping, filming and other typss of recording
and reproducing Images) of the patlent's medical or surgloal condition or treatment, for the purpose of diagnosis or
treatment or for the hospltal's operations, noluding pesr review and education or tralning programs conducted by the

hospilal,

#4 < RELEASE OF INFORMATION: :

n accordance with NRS 52,320, 629.021 and other applicable statutss, the undersigned agrees that ihe
hospital may fumnish infermation which is part of the patient's health care/metlical record to any authorized
Indlvidual upon request, for the purpose of (but not limited to) providing continuum of care or determining labliity for
payment. Speclal permission Is needed to release information when the palient Is belng trealed for conditions
Involving resWricted diagnosis. Addiionally, in accordance with HIPAA privacy regulations, Information about you mey
be releagsd to the public. This information Is outlined In the hospital privacy nottce. Your rights to deny this access are

? also outllned In the: hospital privacy notlce,

#5 - PERSONAL VALUABLES:
CTRH assumes responsiblity for vafuables placed in the medlcal centers safe NOT to exceed five hundred dollars

($500.00) and for prosthetio devices necessary for the safe delivery of pallent cara NOT to exceed fifteen hundred
dollars ($1500.00). CTRH assumas no responsibility for cash, valuables or personal property retained by a patient

during histher stay. BNy

#6 - LEGAL RELATIONSHIPS BETWEEN HOSPITAL AND PHYSICIANS:
All physlclans and surgeons fumishing healthcare services to mefthe patient, indluding the radicloglst, pathologist,
anssthesiologlst, emergency room physlolans, hospitalists ete., are Indepsndent contractors and am NOT emplojees
or agents of the hosplial, | am advised that | will receive separate bills for thgse services. . _{initial)

t understand that Ithe patlent am under the care-and supavision of myfthe patishts altending physlolan,
responslbliity of the hosphat staff to carry out hisfher Instructions. ) upnderstand that'it|s the rasponsibli]
patient'a phyalelan, surgeon or authorized healthcare providar to ohtaln my info T surgloal or
complex medical treatment, speclal diagnostic or therapeutic precedures, investigatlonal treatment or

procedures, andfor olher specialized services,

#7 - EMERGENCY MEDICAL ASSESSMENT: )
CTRH will not deny, delay or condition a patlent's acesss o smergency medical care and any necessary stabliizing

treatment based upon the palisnts mathed of payment or Insurance status,

#8 - PHYSICIAN RELATIONSHIP WITH PATIENT:
Tha relationship balwesn the patient and tha physiclan is at the dirsction of the patient. Should the patlent choose to
no longer accept the services of their treating physlician, it is the responsibility of the: patient andfor guardian to obtaln

the gervices of another physlclan,
MCCRQSHY_TAMJ)\“

" 1s005 [oroeio)
My iy ,
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Pos! oo Box 2169

CARSONTAHOE Lo - . . TN e iChy, Novade
Oiguhalely O , NOTRY

- - + TT8/446-8000 -

CONDITIONS OF ADMISSIONS ©  * ' pagezar2

# 9 FINANCIAL ASSISTANCE: ,

‘L OTRH provides financlal counseling for patients who request assistance with [nsurance, govemmerit heajthoare
) dllgibility, charity care, uninsured prompt payment and payment plan programs. If you require financlal counagling,

please raquest an appointment with a patient financlal ssrvices counsalor through the hospiial admitiing department,

The Office of the Govarnor, Consumer Health Asslstance, Bureau for Hospltal Patients is the State Health Advocacy
Agency charged with ensuring fhat Nevada's hospltals inform all uninsurad inpatients abolit the 30 percent hosplisl
bill- discount mandated under NRS 439B.260. They can also help t6 resolve disputes batween patlents and hospitals.
Contact number Is 1-888-333-1597 or e-rall hitp:/iwww.govcha state.ny.us. C )

#10 AUTHORIZATION TO VERIFY INFORMATION:
l{we) hereby authorize verificallon of employiment history, bank accounts, credit history and any other information

desmed nacessary in conjunction with accounts owed the hospHal.

#11 ASSIGNMENT OF INSURANCE BENEFITS: ) ’

In the event that the urdersigned |s enfiied to hogpital benefits of any iype arlsing out of any polioy of insurance
insuring patient or any other parly liable fo patients, said beneffls are heraby assigned to hosplial for application on
patlent's bill. Patient / Guarantor Is responsible to provide information regarding health ptan coverags at tima of sarvice.
Payimant deniaj from Insurance diie to untimely notification will result In patient/guarantor responsibllity for payment of service.

#12 MANAGED CARE HEALTH PLANS: : : .

». IFthe hospital is contracted with the patient's health pian, the patient or guaranior Is responsible to pay dlrectly to
the hespitat any required co-paymént and/or deductible as defined within the patient's health plan polioy, as well
as any charges that are NOT covered by the patients health plan policy terms. Nothing In this provision
shall preciude the hospital from sesking reimbursement from other,payers, including, but not limied to, health
plans, prefarred provider organizations, Insurers, third parties or govarniment sponsored programs, for the balance
of the hoapital's otal billed charges. '

+ Ji-this hospitat doss not have a contract with the paflent’s health plan, the undersignad Is legally obligated to pay
the hosphal's total billed charges for any and all care and sarvices rendered to the patient.

#13 INDEMNITY AND OTHER INSURANCE: .

‘\ The undersigned irrevacably euthorizes diract payment to this hospital and to the doctors involved in the care of the

R patient. If the patient's Insurance does not pay the hospital's total bllled charges, the patlent or guarantor assumes
responsibility for the unpald balance. If the Insurance fails to pay within a reasonable time, per NAS statute, the

pattent/guarantor will ba required to pay the bill in.full. . . .

#14 DESTRUCTION OF HEALTH CARE RECORDS: . .
Pursuent to NRS 629,051, heatth care records for adults ages 18 years and older at time of service, may be destroyed after

fivé (5) years. Patients Jess than 18 yaars of age shell have thelr records retalned for five (5) years. past their 18th birthday.

#15 FINANCIAL AGREEMENT: ]
The undersighed agrees, whether he/she signs as agent or patlent, that in consideratlon of the services to bs
rendered to the patient, hefshe hereby indlvidually obligates himseH/harssif to pay the amount of the hospital charges in
accordance with the regular rates and terms of the hosphtal. Should the accourit be referrsd to an attorngy or
collection agenty for collection, the undersigned shall pay actual attornay's fess and; collections expenses. All
‘gocounts may bear Intarest at tha legal rate, If the undersigned Is unable to pay the patient portlon of the bill within 30
days of Initig) billing, CTRH may finance the balence through a financial Institutlon. Services provided by independent
gontractors (8gdefined In #6 page 1) will be bllled separately by that provider of service,

) +/alsora

' Dale
Pallente.Agent or Representative Date- / _ ]
- -.__Q:LLDVVL- . - d 12
Wiiness ) Date LIRS I
A copy of this documetit will be provided to the patlent or patlent's agent uppn == ammawts et
15055 010} B i . -
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Tawni McCrosky v. Carson Tahoe Regional Medical Center
(%)Enny Glover, on 4/6/2

TAWNI McCROSKY, individually
and as the natural parent of
LYAM McCROSKY, a minor child,
Plaintiff,

vs.
CARSON TAHOE REGIONAL MEDICAL
CENTER, a Nevada buginess
entity; AMY SUE HAYES, M.D., an
individual; and DOES I-X,
inclusive,

Defendants.

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR CARSON CITY

)
)

RECORDED DEPOSITION OF JENNY GLOVER
Taken on April 6, 2015
At 1:43 p.m.
201 South Cargson Street, Room 107

Carson City, Nevada 89710

Case No.: 13TRT000281B

Dept. No.: I

e-depositions LLC
775.240,.0186

730 sSsandhill Road, Suite 105

Renc, Nevada 89521
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Tawni McCrosky v. Carxson Tahoe Regional Medical Center
' C%)énny Glover, on 4/6/2

13
delivery, to pre-register. Because that w ay, when OB calls and
they say, you know, "We have whoever here, " we already have them
in the computer, name, birthday. If it's through the MOM's
Clinic, Qe ask for the doctor wheo's going to be admitting them,
whoever is on-call that day for MOM's Clin ic¢, work with them and
then, we put them in theilr room in the com puter.

Q0: Did you ever work at the MOM’s Clinic?

A: I did not.

Q: Okay. So, all the pre-registration work that you
did, say, in the year 2012, would have been at the hospital
itself, the main hospital?

A: Yes.

Q: All right. I’d like to show you a dooument that
we’re going to mark as Exhibit 1 to your déposition.

A: Okay. Thank you.

@: And if you’d lock at pgg; two.

A: Okay.

Q: In the lower left-hand corner, there appears to be
your signature, Is it in fact your signature?

A: Yeg, it is.

Q: And looking at this doocument, does it refresh your
recolleation at all about obtaining Ms. McCrosky’s signature on
the dooument? In other words, does it enable you to remember
this lady?

A: The only thing, when I wasg ¢ alled and told I was

e-depositions LLC 730 Sandhill Road, Suite 105
775.240.0186 Reno, Nevada 89521
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Law Oflices of

DURNEY & BRENNAN, LTD.

£900 8. MeCarran Blvd ,
Ste, 2060
Renog, Nevada 89509

Electronically Filed
Sep 25 2015 02:29 p.m.
Tracie K. Lindeman
Clerk of Supreme Court

IN THE SUPREME COURT OF THE STATE OF NEVADA

TAWNI McCROSKY individually and | Supreme Court Case No.
as the natural parent of
LYAM McCROSKY, a minor child, FJDC Case No. 13TRT000281B

Petitioners,
VS.

THE FIRST JUDICIAL DISTRICT
COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF
CLARK; AND THE HONORABLE
JAMES T. RUSSELL,

Respondents.
CARSON TAHOE REGIONAL
MEDICAL CENTER, a Nevada
business entity,

Real Party in Interest.

PETITIONER’S APPENDIX
VYOLUME I
Petition for Writ of Mandamus

Allasia I.. Brennan, Es% 89766)
Peter D. Durney, ES%

Durney & Brennan, Ltd.

6900 $. McCarran Blvd.

Suite 2060

Reno, Nevada 89509
775-322-2923

Attorneys for Petitioner Tawni McCrosky

Docket 68881 Document 2015-29163
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NO.

ALPHABETICAL APPENDIX INDEX

DOCUMENT DATE VOL.

PAGE

Defendant Carson Tahoe August 5, 2015 I
Regional Medical Center’s

Motion to Include Co-

Defendant, Amy Sue Hayes,

M.D. on the Verdict Form

Defendant Carson Tahoe August 19, 2015 I
Regional Medical Center’s

Motion for Partial Summary

Judgment

Defendant Carson Tahoe August 28, 2015 I
Regional Medical Center’s

Re})ly in Support of Motion

to Include Co-Defendant,

Amy Sue Hayes, M.D. on

the Verdict Form

Defendant Carson Tahoe August 28, 2015 II
Regional Medical Centet’s

Reply in Support of Motion

for Partial Summary

Judgment

Notice of Entry of Order September 23, 2015 11l
Notice of Entry of Order September 23, 2015  1II

Order Grantin%{Defendant September 22,2015 1II
Carson Tahoe Regional

Medical Center’s Motion to

Include Co-Defendant, Amy

Sue Hayes, M.D., on the

Verdict Form

Order Grantin%{De_fendant September 22, 2015 1III
Carson Tahoe Regional

Medical Center’s Motion for

Partial Summary Judgment

Plaintiff’s Opposition to August 21, 2015 I
Defendant Carson Tahoe

Regional Medical Center’s

Motion to Include Co-

Defendant, Amy Hayes,

M.D,, on the Verdict Form

NOS.
011-043

044-145

246-253

254-4638

569-575
562-568
559-561

555-558

146-195
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10.

11.

12.

13.

Plaintiff’s Opposition to
Defendant Carson Tahoe
Regional Medical Center’s
Motion for Partial Summary
Judgment

Plaintif{’s First Amended
Complaint

Sur-Reply to Defendant
Carson Tahoe Regional
Medical Center’s Motion for
Partial Summary Judgment

Transcn%t of Proceedlngs
from JAVS Digital
Recording Heating,
September 1, 201

August 25, 2015

April 17, 2015

August 31, 2015

September 1, 2015

jii-

II

I

196-245

001-010

469-475

476-554
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CHRONOLOGICAL INDEX TO APPENDIX

DOCUMENT DATE VOL.

PAGE NOS.

Plaintiff’s First April 17,2015 I
Amended Complaint

Defendant Carson August 5, 2015 I
Tahoe Regional

Medical Center’s

Motion to Include Co-

Defendant, Amy Sue

Hayes, M.D. on the

Verdict Form

Defendant Carson August 19, 2015 I
Tahoe Regional

Medical Center’s

Motion for Partial

Summary Judgment

Plaintiff’s Op%osition August 21,2015 I
to Defendant Carson

Tahoe Regional

Medical Center’s ‘

Motion to Include Co-

Defendant, Amy

Hayes, M.D., on the

Verdict Form

Plaintiff’s Opposition  August 25, 2015 I
to Defendant Carson

Tahoe Regional

Medical Center’s

Motion for Partial

Summary Judgment

Defendant Carson August 28, 2015 i
Tahoe Regional
Il\{/ledllce'ﬂ Senter’s ]
eply 1n Support o
M(?[i)(;n to Irll)(lzjlude Co-
Defendant, Amy Sue
Hayes, M.D. on the
Verdict Form

Defendant Carson August 28, 2015 11
Tahoe Regional

Medical Center’s

Reply in Support of

Motion for Partial

Summary Judgment

001-010

011-043

044-145

146-195

196-245

246-253

254-468
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10.

11.

12.

13.

Sur-Reply to
Defendant Carson
Tahoe Regional
Medical Center’s
Motion for Partial
Summary Judgment

Transcript of
Proceedings from
JAVS Digital |
Recording Hearing,
September 1, 201

Order Granting
Defendant Carson
Tahoe Regional
Medical Center’s
Motion for Partial
Summary Judgment

Order Granting
Defendant Carson
Tahoe Regional
Medical Center’s
Motion to Include Co-
Defendant, Amy Sue
Hayes, M.D., on the
Verdict Form

Notice of Entry of
Order

Notice of Entry of
Order

DATE VOL. PAGE NOS.
August 31, 2015 II 469-475
September 1, 2015 I 476-554
September 22, 2015 11 555-558
September 22, 2015 I1I 559-561
September 23, 2015 III 562-568
September 23, 2015 HI 569-575




CERTIFICATE OF SERVICE

I certify that I am an employee of Durney & Brennan, L.td., and that on the date
shown below, pursuant to NRAP 25(d), I deposited in the United States mail at Reno,

Nevada, a true copy of the foregoing document, addressed to:

=R = e =

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

The Honorable James T. Russell
First Judicial District Court

885 East Musser Street

Carson City, Nevada 89701
Respondent

John C. Kelly, Esq.

CARROLL, KELLY, TROTTER
FRANZEN & McKENNA

111 W. Ocean Blvd., 14" Fl.

Long Beach, California 90801-5636
Attorneys for Real Party in Interest
Carson Tahoe Regional Medical Center

Robert C. McBride, Esq.

CARROLL, KELLY, TROTTER
FRANZEN, McKENNA & PEABODY
8329 W. Sunset Rd., Ste. 260

Las Vegas, Nevada 89113

Attorneys for Real Party in Interest
Carson Tahoe Regional Medical Center

DATED this 29 day of September, 2015.

Vi~
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DEPT.NO. I

1-X, inclusive,

CASE NO. 13TRT000281B,

TAWNI McCROSKY, individually and as the
natural parent of LYAM McCROSKY, a minor

child,
Plaintiffs,
v.

Defendants.

REC'D & FHLED
2IG4PR 17 PM 3 19
: _;-;usA:j ?’*ER“““EJEE&
;) A————
G, COODZRIEPUTY

IN AND FOR CARSON CITY

* &k

Nevada.

claims for relief against Defendants, and each of them, aver and allege as follows:

GENERAL ALLEGATIONS
L

11

IN THE FIRST J UDICIAL DISCTRICT COURT OF THE STATE OF NEVADA.

AR S e e

CARSON TAHOE REGIONAL MEDICAL FIRST AMENDED COMPLAINT
CENTER, a Nevada business entity; AMY _
SUE HAYES, M.D., an individual; and DOES

COME NOW Plaintiffs above-named, by and through undersigned counsel, and for their

At all times material hereto, Plaintiffs were and continue to be residents of the State of

At all times material hereto, Defendant CARSON TAHOE REGIONAL MEDICAL
CENTER was and confinues to be a hospital operating in the county of Carson City and duly

001
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licensed in the State of Nevada pursuant to the provisions of Chapter 449 of the Nevada Revised
Statutes.
III,

The true names or capacities of the defendants sued herein as DOES I-X, inclusive, are
unknown at this time to Plaintiffs, who, therefore, sue such defendants by fictitions names.
Plaintiffs will seek leave to assert the frue names of said defendants when the same are
ascertained by Plaintiffs. At such time, Plaintiffs will also assert appropriate allegations against
said defendants. Plaintiffs are informed and believe that each of the Doe defendants designated
herein by such fictitious names was negligent or otherwise legally responsible in some manner
for the events and happenings referred to herein and to the proximately caused injuries and
damages resulting the‘refrom.

V.

At all times material hereto, Defendant AMY SUE HAYES, M.D, was and continues to
be a physician duly licensed to practice medicine in thé State of Nevada pursuant to the
provisions Chapter 630 of the Nevada Revised Statutes. Plaintiffs are informed and believe that
she is a resident of the State of Nevada. Upon information and belief, Defendant AMY SUE
HAYES, M.D. was at all times an apparent or ostensible agent, servant and/or employee of
Defendant CARSON TAHOE REGIONAL MEDICAL CENTER and DOES I-X, and was, at all
times material hereto, acting within the course and scope of her apparent or ostensible agency
and/or employment.

V.

At all times material hereto, each of the defendants were acting under the direction and
control of the other defendants and were acting within the course and scope of their respective -
erployment andfor agency, ostensible or otherwise, with each of the other defendants. Their
actions were otherwise either expressly or impliedly ratified and approved by the other
defendants.

1/
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At all times material hereto, each of the defendants were acting under the direction and
control of the other defendant and were acting within the course and scope of theit respective
employment and/or agency, ostensible of otherwise, with each of the other defendants. Their
actions were otherwise either expressly or impliedly ratified and approved by the other
defendants.

VIL

At all times matetial hereto, Defendants, and each of them, acted together and in concert
in pursuance of a common plan or design.

VIIL

At all times material hereto, Defendants, and each of them, were engaged in a joint
entetprise pursuant to express or implied agreement with a common purpose, a community of
pecuniary interest, and each having an equal voice in the direction of the enterprise.

IX,

At all times material heteto, Defendants CARSON TAHOE REGIONAL MEDICAL
CENTER, and DOES I-V, and each of them, were and now are corporations, hospitals,
partnerships, associations, or other entities organized and existing under and by virtue of the laws
of the State of Nevada and other States, and were at all times and places mentjoned herein
engaged in the ownership, operation, and/or maintenance of hospitals, emergency rooms, labor
and delivery rooms, medical clinics, medical practices and/or other medical facilities and
activities open fo the general public and paying patients in the State of Nevada in the County of
Washoe. '

X

At all times herein mentioned, Defendants CARSON TAHOE REGIONAL MEDICAL
CENTER, and Does I-V, and each of them, employed doctors, physician assistants, nurses,
and/or other staff to treat members of the public, including the plaintiffs, each of whom at all

times material hereto acted within the coutse and scope of their respective employment and/or
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agency and/or ostensible agency and/or joint ve.:nture or whose actions were otherwise ratified
and affirmed by each of the other defendants.
XL
Defendants CARSON TAHOE REGIONAI, MEDICAL CENTER and DOES IV,
inclusive, represented themselves to the public at large and to Plaintiffs herein fo be at all times

properly equipped, fully accredited, competently staffed by qualified and prudent personnel, and

| operating in compliance with all applicable standards of cate.

XIL,

At all times material hereto, Defendants, and each of them, negligently, catelessly,
recklessly, and without regard to the safety of Plaintiffs and others like them, either failed to
provide and implement adequate standards, protocols, and safeguards to prevent the injuries that
occurred in this case or otherwise failed to follow established standards, protocols, and

safeguards which would have prevented the injuries that occurred in this case.

FIRST CLAIM FOR RELIEF

(Medical Malpractice/Professional Negli gence)
XIIL
Plaintiffs repeat and replead each and every allegation contained in all prior paragraphs
and incorporate the same herein by reference.
. XIV.
On April 25, 2012, Plaintiff TAWNI was admitted to Defendant CARSON TAHOE
REGIONAL MEDICAL CENTER’s facility as a result of active labor. She was 3 cm dilated.
XV.
While in labor, LYAM’s heatt rate was being monitored. Following rupture of the
membranes, the heart rate decreased into the 50's then ultimately increased to 110 in a matter of

20 minutes, resulting in 20 minutes of bradycardia. Despite these warning signs. and others,

|| Defendants, and each of them, in violation of applicable standards, failed to deliver LYAM

promptly.
/!
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XVI

LYAM was ultimately delivered by cesarean section at 7:48 a.m. The infant.suffered
hypoxic-ischemic cncephalopathy. After resuscitation efforts were successful, LYAM was
transported to Renown Regional Medical Center.

XVIL

As a proximate result of the negligence, carelessness, and recklessness and wrongful
conduct of Defendaflts, and cach of them, and their failure to provide standard of care treatment,
LYAM suffered severe distress and progressive asphyxia, and was consequently diagnosed with
hypoxemic-ischemic encephalopathy. |

XVIIL '

Plaintiffs allege that during the course of medical care and treatment afforded to Plaintiff
TAWNI and LYAM, Defendants, and each of them, individually and jointly failed to exercise
that degree of skill, care and expertise normally exercised by comparable physicians and medical
providers having similar skills, education, training, experience or otherwise similarly sitvated, all
as more particularly set forth in the attached Affidavit of a medical expert who practices in an
area substantially similar to the types of practice engaged in at the time of the alleged
malpractice. Plaintiffs incorporate this Affidavit as if set forth in the body of this Complaint,
together with the curriculum vitae of the medical expert.

XIX.

As a further direct and proximate result of the negligence and wrongful conduct of
Defendants, and each of them; as aforesaid, Plaintiff I.YAM is entitled to recover his respective
special or economic damages, both past and future, to include medical oxpenses, eXpenses
associated with special developmental needs, vocational and related expenses, and diminished
earning capacity and long-term earnings loss, all according to proof,

XX.
As a further direct and proximate tesult of Defendants® negligence and wrongful conduot,

as aforesaid, Plaintiff TAWNI has suffered and will continue to suffer a loss of earnings and a

005




Voo =3 Sy b e N

[y [ [ ] o [N »o [N TR L — [ — e — — — [ f— —
mﬂ@m-ﬁwwwo\och\m#wm,_.c

decrease in her earning capacity to her economic damage, past, present and future in a sum

according to proof.

XXI.

As a further direct and proximate result of the negligence and wrongful conduct of
Defendants, and each of them, as aforesaid, Plaintift TAWNI has suffered and will continue to
suffer serious emotional distress as a result of the delayed birth of her child and her child’s
present and long-term disability, all to her general damage in a just and reasonable amount in
excess of TEN THOUSAND DOLLARS ($10,000.00).

. XXIL,

As a further direct and proximate result of the negligence aqd wrongful conduct of
Defendants, and each of them, as aforesaid, the Plaintiff LYAM has suffered and will continue to
suffer general damages in a just and reasonable amount in excess of TEN TIHOUSAND
DOLLARS ($10,000.00).

SECOND CLAIM FOR RELIEF
(N, egligeﬁt Misrepresentation - CARSON TAHOE REGIONAL MEDICAL CENTER and
DOES I-X)
XXIIL

Plaintiffs repeat and replead each and every allegation contained in all prior paragraphs

and incorporate the same herein by reference. '
XXV,

CARSON TAHOE REGIONAL MEDICAL CENTER and DOES I-X, inclusive,
advertised that their facilities were of the highest quality and properly and adequately staffed
with competent and qualified members of a medical team, including, without limitation thereto,
qualified nurses and qualified physicians trained, prepared, and equipped to handle emergencics.

XXV.
The information CARSON TAHOE REGIONAL MEDICAL CENTER supplied in the

course and scope of its business to Plaintiffs and the public-at-large was false and designed to

gain business.
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KXVI
At all times material hereto, the Plaintiffs justifiably relied on the representations of
Defendant, CARSON TAHOE REGIONAL MEDICAL CENTER, as aforesaid.
: XXVIL _
Based on such representa\tions Plaintiff TAWNI chc;se to deliver at Defendant CARSON
TAH()E REGIONAL MEDICAL CENTER’s facility to ensure that. she was attended to by
competent and qualified medical professionals.
XXVIIIL
Plaintiff TAWND’s justifiable reliance was misplaced because CARSON TAIIOE
REGIONAL MEDICAL CENTER was not adequately prepared to handle her emergency. It had
inadequately trained staff and/or was understaffed and/or did not have appropriate and/or
adequate facilities to address her needs, in direct contrast to the representations it made.
_ XXIX. |
" As a direct and proximate result of the negligence and wrongful misrepresentations made
by the CARSON TAHOE REGIONAL MEDICAL CENTER and each of them, as aforesaid,
Plaintiff TAWNI has suffeted pecuniary loss.

THIRD CLAIM FOR RELIEF ‘
(Intentional Misrepresentation — Catson Tahoe Regional Medical Center and DOES 1-X)

. XXX,
Plaintiffs repeat and replead each and every allegation contained in all prior paragraphs

and incorporate the same herein by reference.
XXXIL
CARSON TAHOE REGIONAI, MEDICAL CENTER and DOES I-X, inclusive,
advertised that their facilities were of the highest guality and properly and adequately staffed
with competent and qualified members of a medical team, including, without limitation thereto,

qualified nurses and qualified physicians trained, prepared, and equipp ed to handle emergencies,

"/

/1
/1
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XXXIL
The reptesentations made by Defendant, CARSON TAHOE REGIONAL MEDICAL
CENTER and DOES I-X, and each of them, were false. Defendants had an insufficient basis of
information for making such representations, yct did so nonetheless in order to encourage and
induce patiénts like Plaintiff to become patients at CARSON TAHOR REGIONAI, MEDICAL
CENTER.
XXX

As a pr0x1mate result of the intentional conduct of Defendants, and each of them, and
their failute to provide standard of care treatment as advertised and promised, LYAM suffered
severe distress and progressive asphyxia, and was consequently diagnosed with hypoxemic-
ischemic encephalopathy.

XXXIV

As a further direct and proximate result of the intentional conduct of Defendants, and
each of them, as aforesaid, Plaintiff TAWNI has suffered and will continue to suffer serious
emotional distress as a result of the delayed birth of her child and her child’s present and long-
term disability, all to her general damage in a just and reasonable amount in excess of TEN
THOUSAND DOLLARS ($10,000.00).

XXXV,

As a further direct and proximate result of the negligence and wrongful conduct of
Defendants, and each of them, as aforesaid, the Plaintiff LYAM has suffered and will continue to
suffer general damages in a just and reasonable amount in excess of TEN THOUSAND

DOLLARS ($10,000.00).

FOURTH CLAIM FOR RELIEE
(Negligent Infliction of Emotional Distress-Tawni McCrosky)

- XXXVL |
Plaintiff TAWNI repeats and repleads each and every allegation contained in all prior
peragraphs and incorporates the same herein by reference as to all defendants.

1
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KXXXVIL

At all times material hereto, there existed and continues to exists a close relationship
between plaintiffs, TAWNI and LYAM, namely, mother and child, and the defendants, and each
of them, were aware of this close relationship when they agreed to care for the mother and
deliver and care for her unborn child.

XXXVIIL

Tt was reasonably foreseeable and -easily predictable that any acts of negligence by the
defendants, and each of them, that would injure the child would lead to serious emotional
distress in Plaintiff TAWNI. |

XXXIX.

As a further direct and proximate result of the negligence and wrongful conduct of
Defendants, and each of them, as aforesaid, Plaintiff TAWNI has suffered and will continue to
suffer a loss of earnings and a decrease in her earning capacity to her economic damage, past,
present and future in a sum according to proof.

XL,

As a further direct and proximate result of the negligence and wrongful conduct of
Defendants, and each of them, as aforesaid, plaintiff, TAWNI has suffered and will continue to
suffer severe and serious emotional distress and shock and injury to her nervous system and
body, all to her general damage in a just and reasonable amount in excess of TEN THOUSAND
DOLLARS ($10,000.00).

WHERERORE, Plaintiffs, while expressly resetving their right to amend this Complaint
up fo and including the time of trial to include additional defendants as well as addifional
theories of recovery .and items of damages not yet ascertained, dt_amand judgment against
defendants, and each of them, as follows: .

1. For gencral damages to the Plaintiffs, and each of them, in a just and reasonable
amount in excess of TEN THOUSAND DOLLARS ($10,000.00), each;

2. For special or economic damages to the Plaintiffs, and each of them, according to

proof;
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CASE NO, 13TRT000281B
DERT. No. X .

N THE FYIRST JUDICIAT; DISTRICT COURT OF THE STATE OF NEVADAIRGND -

FOR CARSON CITY

TAWNI MoCROSKY, indtvidually and as the hatutal
parent of LYAM McCROSKY, a rainor child,

CARSON TAHORE REGIONAL MEDICAL, CENTER,
a Nevada buslness entiiy; AMY SUE HAYES, M.D., an
indlividual, and DOES I.X, tnolusive,

Deafondants.
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DEFENDANT CARSON TAY
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SUSAN MERRIWETHER

o i

thyough. its counsel of tecord, JOHN C, KELLY, BSQ. end ROBERT C. MoBRIDE, BSQ, of
CARROLL, KELLY, TROTTER FRANZEN, MoKENNA. & PEABODY, and hetoby files its

Motion to Tnolude Dr, Hayes on the Verdiet Foxm,
11/
1/
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1
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COMES NOW Defendant CARSON TAHOE REGIONAL MEDICAL CENTER, by and
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This Motion is made and based on the attached Memorandum of Points and Authotities,

exhibits attached hereto, and the pleadings and papers alteady on file herein.
A
DATED this%? _day of August, 2015,

CARROLIL; KELLY, TROTTER,
ERANZ & PEABODY

Ao

By:

JOHN C.KELLY, ESQ.

Nevada Bar No.: 9848

ROBERT C. McBRIDE, ESQ.

Nevada Bar No.: 007082

8329 West Sunset Road, Suite 260

Las Vegas, Nevada 89113

Attorneys for Defendant

Carson Tahoe Regilonal Medical Center
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STATEMENT OX FACTS

This case arises out of the care and treatment of Plaintiff, Tawni McCrosky duting her
labor and delivety on {Xpril 24-25, 2012 by Defendants Amy Sue Hayes, M.D, and nursing staff
at Carson Tahoe Regional Medical Center. See PL.’s 1% Am, Compl, Plaintiff alleges that
Defendants failed to timely deliver Lyam McCrosky, which resulfed injury to Lyam. Id. at §j15.

In support of their claims, Plaintiff designated ob-gyn expert, David Schrimmet, M.D.,
who opines regarding various breaches in the standard of care by Dr. Hayes. Dr, Schrimmer
opines that Dr. Hayes failed to “appropriately manage the labor process™ and manage “the fetal
bradycardia” which delayed the delivery of Lyam MeCrosky. See Report of Dr. Schrimmer,
attached hereto as Exhibit “1”, Plaintiff also designated neonatologist, Donald Null, Ir,, M.D.
who opines that if Lyam had been delivered within twenty minutes of the fitst bradycardia, “he
would have been normal.” See Exhibit “2”.

On June 18, 2015, Dr. Hayes filed a Motion for Determination of Good Falih Settlement
under seal. See Order Granting Motion to Seal, attached hereto as Exhibit *3”, In light of Dr.

Hayes’ anticipated setflement, Defendant requests an order providing for Dr. Hayes’ to be

included in the verdict form so that the juty may appropriately apportion fault pursuant to Nevada

Revised Statute Section 41.A.045.
111
{1
i
{71
171
e
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013

TaNLLT




WO =1y b W b

10
11
12
13
14
15
16
17
18
19
20
21
22
23

25
26
27
28

ARGUMENT
L INCLUDING ALL NEGLIGENT PARTIES ON THE SPECIAL VERDICT
© FORM IS NECESSARY TO ALLOW THE JURY TO APPORTION FAULT
PURSUANT TO NRS 41A.045
Nevada Revised Statute 41A.045 abrogates joint and several liability for medical malpractice
defendants as the statute provides:
Tn an action for injury or death against a provider of health care based upon
professional negligence, each defendant is liable to the plaintiff for economic damages
and noneconomic damages severally only, and not jointly, for that portion of the
judgment which represents the percentage of negligence attributable to the
defendant.
This section is intended to abrogate joint and several liability of a provider of health
care in an action for injury or death against the provider of health care based upon
professional negligence,
(emphasis added).

A defendant in a medical malpractice case cannot be liable for his/herfits "percentage of
negligence" if all reasonable parties who could be responsible for the negligence are not
considered in the jury's analysis. Excluding potentially responsible parties from the verdict form
would subject medical malpractice defendants to joint and several liability in direct contravention
of NRS §41A.045.

On October 6, 2014, the Nevada Supreme Court heard otal argument on this issue, but has
not yet rendered a decision. See e.g. Piroozi, M.D. v. Eigh. Jud. Dist. Ct., Case No. 64946,
However, courts in other jwisdictions have consistently held that negligent non-partiss should be
included on special vetdict forms, For example, in Le 'Gall v. Lewis County, plalntiff filed suit
against the county after sustaining injutics trying to escape a fire, Le'Gall v. Lewis Couniy, 923
P.2d 427 (Ida. 1996). Although he was not named in the action, the special verdict form included
plaintiff’s supetvisor in light of evidence that his negligence may have caused the fire. Id. at 430.
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In upholding the lower court’s decision, the Idaho Supreme Court reasoned that:
If the jury could conclude, based on the evidence, that an acfor negligenily
contributed to the plaintiff’s injury then the actor must be included on the special
verdict form,
Id, {citations omitted).
This is nnaffocted by why the negligent actor is not a party at the time of trial as:

[T]he jury should consider the negligence of actors involved in the event giving
rise to the negligence action, even if the actors are not patties..,or they cannot be
Tiable to the plaintiff by operation of law or setflement.,

Id, (emphasis added).

California Civil Code Section 14312 establishes several liability only for noneconomic

.damages; To effectuate this, courts in California provide that:

Tn determining a defendant's share of fault, the court may consider other joint
tortfeasors' degree of fault for the plaintiff's injuries and reduce the defendant's
share accordingly, A defendant may attempt to reduce his or her share of lability
for noneconomic damages by seeking to add nonparty joint tortfeasors.
Wilson v: Ritto, 105 Cal. App. 4th 361, 129 Cal. Rptr, 2d 336 (Cal. App. 4th Dist, 2003),
Plaintiff’s ob-gyn expert, Dr. Schiimmer’s tostimony demonstrates that Dy, Hayes’ actions

must be consideted in evaluating liability and causation:

Q: ... What’s your understanding of your role as an expett in this case?

A: ... That line has been blutted a litfle bit by the seitlement with Dt
Hayes. . .becanse it's still very difficult to look at one and not Jook at the
othet,

See Depo, Trans, of Dr, Schrimmer, 37:4-12, attached heteto as Exhibit “4”,

Dr. Schrimmer further opines that Dr. Hayes breached the standard of care by
“inappropriate management of the fetal bradycardia resulting jn severe delay in delivering the
fetus.” See Ex‘hibit «1”, At his deposition, Dr, Schrimmer testified regarding his criticisms of Dr.

Hayes® care and treatment and agreed that “Dr. Hayes was very definitely the obstetrician in
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charge.” See Bxhibit “4” at 38:7-9. Despite Dr. Hayes’ seftlement, Dr. Schrimmer confirmed that
his opinions as to Dr. Hayes® alleged negligence had not changed. Jd. at 52:1-8.
A, PLAINTIFE’S ALLEGATIONS AGAINST CTRMC NECESSARILY
INCLUDE CRITICISMS OF DR, HAYES WARRANTING HER
INCLUSION ON THE SPECIAL VERDICT FORM
The ctux of Plaintiff’s allegations against the musing staff at CTRMC is that they should
have recognized Dr. Hayes® negligent actions and initiated a sequence of events (known as “chain
of command™) to bring in another physician and take over Plaintiff’s care. Plaintiff designated
nursing expert, Laura Mahlmeister, R.N. to opine as to the standard of care for nurses at CTRMC.
At her deposition, Nurse Mahlmeister testified:

Q: So would it be accurate to say that it's your opinion that by — that at 6:55,
Carla Sells had an obligation to usuzp the judgment of Dr, Hayes and make
arrangemerits to get this baby delivered?

Al She had the absolute duty...] would say that she had a duty to question the
physician’s order, and that the order was so severely out of line with the
condition of the unboin baby at that time that she had to immediately seek
the additional consultation of advice of another physician...

See Depo Trans, of Laura Mahlmeister, R.N,, 52-53:15-2, attached hereto as Exhibit “5”.

Plaintiff's allegations against CTRMC rely on ctiticisms of Dy, Hayes’ care and freatment,
Plaintiff’s theory of liability logically demands that the juty be permitted to apportion fault, if
any, among Dx. Hayes and CTRMC, It would be patently unfair to allow Plaintiff to argue that
Dr, Hayes was negligent without allowing Defendant fo argue that it is not responsible for Dr,
Hayes’ negligence.

A jury must be able to allocate fault in order to effectuato the purpose of NRS §41A.045%s
abolition of joint and sevetal liebility. PlaintifP’s expetts establish liability and causation on
behalf of Dr, Hayes. Accordingly, Defendant must be permitted to include Dr. Hayes on the jury

verdict form.
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CONCLUSION

Bagsed on the foregoing, Defendant respectfully requests that this Court enter an order

permitting the juty to allocate fault among all allegedly negligent partics, including Dr. Hayes.

DATED this é) day of August, 2015.

CARROLL,KELLY, TROTTER,
FRANZEN/Mc , &PEABODY

Aoy

JOHNC. KELLY, ESQ.

Nevadd Bar No.: 9848

ROBERT C. McBRIDE, ESQ.

Nevada Bat No,: 007082

8329 West Sunset Road, Suite 260

Las Vegas, Nevada 89113

Attorneys for Defendant

Carson Tahoe Reglonal Medical Center
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AFFIRMATION PURSUANT TO NRS 2398.030

The undersigned hereby affitms that the within document does not contain the Social

Security Number of any person.

DATED this %)‘Vday of August, 2015.

CARROLL, KELLY, TROTTER,

JA, & PEABODY

B

yd

Nevadd Bar No.: 9843
ROBERT C. McBRIDE, ESQ.
Nevada Bar No.: 007082
8329 West Sunset Road, Suite 260
* Las Vegas, Nevada 89113
Attorneys for Defendant
Carson Tahoe Regional Medical Center

JOHN&C. KETLY, BSQ.
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CERTIFICATE OF SERVICE

1 HEREBY CERTIFY that on the 5th day of August, 2015, I served a true and correct

copy of the foregoing DEFENDANT CARSON TAHOE REGIONAL MEDICAL

CENTER’S MOTION INCLUDE CO-DEFENDANT, AMY SUE HAYES, M.D, ON

THE VERDICT FORM, addressed to the following counsel of record at the following

address(es):

(X) VIAUS.MAIL: By placing a true copy thereof enclosed in a sealed envelope with
postage thereon fully prepaid, addressed as indicated on the service list below in the
United States mail at Las Vegas, Nevada; .

() VIAFACSIMILE: By causing a true copy thereof to be telecopicd to the number
indicated on the service list below; or

() VIAPERSONAL DELIVERY: By causing atrue GOEY thereof to be hand delivered on
this dato to the address(es) at the addressee(s) set forth on the service list below; ot

()  VIAELECTRONIC MEANS: By using the Court’s BFS, which electronically served the

below individual(s):

LY, TROTTER,
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INDEX OF EXHIBITS
DESCRIPTION OF DOCUMENT

Expert report of David Schrimmer, M.D.
Expert repott of Donald Null, Jr,, M.D,

Order granting Motion to file Motion for
Approval of Good Faith Settlement under seal

NO. OF PAGES
6

2

3

Excerpts of deposition of David Schtimmer, M.D. 4

Excerpts of deposition of Laura Mahlmelster, RN. 3
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April 4,2015

Brom:

Davld B, Schyimmer, MD
4860 Y Strost, Sulte 2500
Sacramento, CA 938195

To:

Peter D, Dumney

Adfornoy atTaw -

Duiney & Brennan, Lid.

900 McCarcan Blvd,, Sults 2060
Reno, Novada 89509

Re:  McCrosky v, Carson Trhoe Reglonal Medical Conter etal,

Daat: M, Dutney,

T am  llconsed physiclar In the state of Califorta wheye I aye practiced for over 90 years,
After graduating from medieal sohool at the University of California in 1983, T then procesded
divectly to a residency i Obstetilos & Gynccolopy: I successfully conpleted a resldency In
Obstetrlos and Gynecology at Los Angelies Connty- USC Medloal Center in 1987. After pracilcing
goneral Ob-Gyn for fwo yeats while conflaning to teach et USC, I returned for a formal followship In
Maternal-Tetal Modiolhe, Fellowship was completed in 1991, and Lam boaid certified in both
Obstetrios aiid Gynovolngy as woll as Mateinal-Fetal Medloine,

Following fellowship, I praoticed Matetnal-Fetal Mediclne In San Diego, Colifornlnina
communtty-based practico for 10 years. Tn 2001, X Jotned the faculty of the University of California,
San Disgo, wheie 1 practioed for 13 yeers, Durlng that thue, I olimbed the academio tanks, and was
wlimately promoted to Clinleal Profbssor, In 2014, Y was recruited by fhé Unlversity of Californla,
Tavis to the position of Dlvislon Chieffor the divislon of Motetsal-Fetel Medlolne. In additlon, ln
Janwary of 2015, Twas also promotetd to Vies Chalrman of tho department of Qbsteitios and
Gynoeology as well as Chiof of Obsteirles, T curently serve {n these capacitles t UC Davis.

Ihave J;eylemd fhe Prenatal Records of Tawni MoCrosky, In addition, L have
reviewed the following documents: :

1, -Hospital seoords for Tawnl MeCrosky from her hospital stay at Carson Tahos
Reglonal Medical Conter In April, 2012, :

2. Hospital summarles for Lyam. McCrosky ftom Retiown Reglonal Medioal -
Centor,

5. Depositions from fhe involved mirsing staff, Amy Hayes, MD and the patlent

" hetgelf. ) .

4, Carson Tatwe Regional Medical Center Polloles and procedutes as they would

pettaln to ths admission,

1
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Based upon my xeviow of the above, it {s my opinton, within a roasonable degree of
medical probability, thatthe gtandard of obstettlo, inpaifent hospital care wag 1ot met by the
following individuals carlng for Ms. MoCrosky:

1, Amy Hayes, MD

9. Veronlca Klein, RN
3. Suzanne Lusich, RN
4, Gia Parkhwrst, RN

Also from my review, 1t is my opinion that Catson. Tahoo Roglonal Medicnl Center
al3o failed to mest fhp standatd of opre by falling to propesly trakn and evaluato the obstetro
staff with regard to basle obstelric cate, inoluding evaluation of fotal hoart rate tracings,
appropiato frlage and xeco gnition of obstettic emergoncies, and the apptopriate use of
leadexship “chain of command.”, : .

‘ Finslly, it is y opinion, ‘that the fotality of these events has Ted o tho severs
nenrologte Injury sustained by Lyam MoCrosky duitng the coutse of hig labor and ultimate
delivery at Carson Tahoo Reglonal Medlcal Center.

Clase Summary

Tnitial Triage Assessmont:

Tawri MoCrosky was 21 year old G120 who Dad an essentially ynremarkeble
prenatal couss. She presented to Carson Tahoe Reglonal Medloal Conter on Apti 24 at 39
weoks, 2 days gestation with complainfs of confracitons and early labor symptoms, "The
pationt bad previous eatly prenatal care, and thus het datlng left nio doubt that she had aterm

pregnancy.

Upon arefvel to the haspitel, the patieht wes ttlaged. She ‘was Intlally stable, but did
have gome blood pressure clevations that requited further obgervation and investigation.
Eatly fetal monttoring was startod, and the fetal findings wete overall reassuring, categoty 1.
These findings suggested that the fetus was doing woll at the time of admissionto the
hospital, The condraction paitern at the fime of admisston. was still ovolving {nto what would
become a more copsistent Inbos pattern and close obsarvatlon and follow wp vas indleated,
At the fime of admisslon, this patlent had a cervical exam, demonstrating 3 ot of dilation,
suggesling early labor, The Tetat head was “Floating,” “belloteble™ and thus agaln, close
observation and follow up in the hospital was Indicated due to the potential comploeations
that oan ogout with sudden xupture of meinbranes in this situation (cord prolapse, cord
compresgslon, malprosentation), Ultimately, efter additional meonttoring and after xeviewlng
the eago wlth D Hayes, the patient was adtnitted to the hospltal with a labor diagnosis.

It should bo noted that nursing and physiclen notes, {noluding & physteal exam (or exam
update) as well as an otgantzed, ouitna of Individualized care for this patient, weto scant and
at times, completely laoking in the informatlon provided to mo thus far. From {he xoootds
teviewed, 1t does not appeat that a comprehensive plan wag creatod that would address the

2
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spetifio ylsk factory that were progentin Ms, MeCrosky. These risk factors wore most
nofable, but not imited to, the high fetal stetfon and the initlal contractlon pattf,m

Labor Course: : :
The patlents labor courss was selatively uaposaplioated with fhe gxception of the

contlnned high fetal statton. Epidural anesthesla was provided o the patient with appacent
vensonable pain control, Matenal reoords ate also notable for alack of pyepular sohedule
wlth végard to dooumentation of matexnal cetvical exams, fotal position/station and atthe end
of {he Iahor progress, regular maternal vital signs, Throughout the 1ahot process, physlolan
 potes ate soant at best, and there {3 1o evidence to suggest an ongoing dlalogue with the
pallent about the progress of liet: Jabor and any concexns that may bo developlng.

" When the patlent was ultimatoly somplotely dilated, she slll had & high fatal steflon,
pither mliue 1 or minis 2 pet conflicting notes in the record (Mg 2 per Dr Hayes ab 0600).
A bulging bag of watess, ultimately protruding from. the yagina, was dooumented ep catedly.
The medical record reflects a lack of recognition of this potentlally catastrophlo soendtio; and
thete was no dooumentatlon of potential inferv entions offered by efther the musing staf f or
Di Hayes, afid no evidence of discussion with the patient about tio situation whatsoever.
Cosaraunioation botwesn physlcian and nursing throughout the labor prooess was severely
laeldng, : - ) : '

At approximately 0630 in the moining, the patient, onattended by nussing staff,
teported that she had membranes protruding from the vagiual betwaen her legs, The medlcal
tecord is confHlofed in that there ls dooumertation thet Dr Hayed wltimately uptuied
membranes; a3 well as notation that the membranes rupiured spontaneonsly, Almost
immediatély after melnbrane ruptue, there was 8 severe fetal bradyoardis beginning at about
0631 or 0632, Wetal hoart tate at fhat time plummets to about 70 beata per minute. 0632 and
the ruplure of the metmbranes marks the beginning of the final chaptet of what [ed to fhis
oatastiopbic newbotn outcome, and the following ave of significance:

1, Subcutaneous texbutaline was given to stop uterine vontractions sven
though there was not oleat ovidence of uterine averstimulation as the cause
of the brudycaydia.

2 An intrauterlng pregsvre catheter wa placed even though thete was ability

_ to aeo vterine activity, Treclous ime was lost, ,

3 . There is no documentation that & vaginal exam was completed to check for

. an utbilical cord prolapse. . o -

4, ' Amsioinfuslon was staied even though amniolnfusfon s contraindicated hn

the setting of acute fetal bradycardla, In addition, there was ne
dooumentation fhroughout the labos process fhat theve was oligohydramios.
Atnnioinfusion with sormel pmstotio fuld volutrie 1 also contratndicated.
Onoe sgalh, precious time was lost fora nondndiested proceduse.

35 There wese tepested patlent position changes inoluding trendelenborg, over,

a prolonged perlod of e even though there was no change ot
tmpiovement it the fatal hoart xate pattern.
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6. Atno timels thete'dooumentatlon of discussion of moving the patient to tho
qpetatlng room. for cOsATORN detlvery until approximately one hour aftet the
fotal hieatt tate changes oceurred, ' )

7o Matetnal vital signs are lacking thtough this orlilcal time petlod, Acute
mitesnal blood pressute changes from epldutal anesthesla can also eause
fotal biadyoardia. _ . .
8. The attenpt at vaouum was donoe ata high fetal statlon and wasvery

uniikely to be successful. Thia wag apparently reaiized afier the first
unsuocessful aftempt, but agaln, preolons time was lost,

9, Theoughout the bradycardia, there was a lack of nussing backup, and a3
suchi, “real time” charting and yital pigns were not possible.

10, Thete wos extreme delay in getting the patient to the oporating rooin.

11, * Thers was extrome detay In tho physiclan decision to move to cosaical
secton fot delivery. y

12, Nurstng and physiolan staff were ovet extended with another procedure -

(retalned placenta). From the availdble records, 1t Is not clear if the tetalned
plecenta was an obstettlo emexgonoy OX 1£it ootild have casily walted,
fresing ortfical personnel for +he much-needed cesatenn delivery.

13 Due to the seoond procedus, nutsing staff was pulled from the oate of Ms,
MoCrosky with lncomplete nutse-to-nuzse copmuniostion, Thus nussing
onto beoame further fiagmonted. T '

14, Thero wasno attempt fo initiate o “chain of command” Intervention to .
obtain addtifon physiotan help and second opintons with regard to the acute
emergenoy. T fact, fror the nuising deposition, 1t would appear that there
15 n culture of nursing reluctance and perhaps Intimidation 1n tenms of '

' . challenglng a physician opinion, _

135, There ate many issuoes of incomplete charting, retrospeotlve charting and
charting esrors, In addttion, thete wete notes created by Individuals who
wera not even presént suggesting that the wrong Individuals were ogged
into the computer during what wag cleatly 2 chaotic thme for which the
nutsing team wag not prepared to deel with. . ‘

.16, Physiclan cherting duting the prolonged bradyoardie is neat absent during
the final, most crlticat hout of the ldbor process. 3

17, A lack of musing traluing and ongolng dullls severely Himited tho ebillty of
the staff o deal with this obstetrio emergency, = - ' '

18. Thore Is ne dooumentation of Informed consent boing offored to the patient
for the varlous attempted fnterventlons. '

Qufcome:

Ultimately, infant MoCsosky wes hotn essentially Jifeless, with 4 otle minute APGAR
of zero, His five minute APGAR was only 1, demonstratlng that hie was profoundly 11l at the
{lme of his birth, Infant MoCrosky was glowly stabilized; and wltimsately frapsferred to
Renown Reglonal Medical Center. His discharge diagnosis inciuded selzures fiom hypoxle
fisolham{c encephalopathy, He also had.4 soalp homatoma from the attemptod vaouum

elivery, ' ' .
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Conelugions: Cax.'c; tiiat foll below the “standard of caret”
Amy Hayes, MD

1.
2,

Nems

Nusing Staff, including:

v

6.

Ralled to appropriately manage the-labor process for-Ms, MeCrosky.

Failed to recognize and respond ta the critloal nature of the bulging bag of watets
and the high fetal statton.

Inappropelate management of he fetal bradyoardia resuliing In sevete dolay In.
delivering the folus.

Tnappropilate uge of the Inteantorine prassice catheter.

Tnappropelate use of the amnloinfusion,

Tnappropriate gttempted vacunm Jelivery glven the olinical soenatlo.

Falivre to obtain sufficlent help in mienaghng the labox dook glven the reported
multitude of probleins that weto going on involving mose then one patient,
Inadequate doovmentation of the medical events {reattmont choioes and informed

congent,
]

Veronion Klein, RN
Suzanne Lusich, RN
Ha Parkhusst, RN

Yailed fo adequately assess the ptoblems and potential tlsks that ulthmately
contributed to the cafastrophio newbom outcome.”
Valled to inltiate tho “chain of command” process which would have elovated the
aouity of the problems and potentlally provided more medical pssistance.
Failed to communicate effectively with the on oall physiotan,
Failed fo protect the patlent with regard to informed consent.
Tailed to mest the standatd of cate for documetttation:
i, Back charting from the fotal sitlp

H, Lack of identification of the individual making nofes on thetiacing

iil. Logjnerrots thus mistdentifylng {ndividuals who wrote notes.
Tncompleté and tnapproprlate patient handoff duting a medlon] emergency.

Carson Tahoo Reglonal Médloal;

1.

w

o

Tnadequate nursing {raining lo identifioation of higherisk abstetrle patlents and
obstetrle clintcal scenatios. : T

Toadequate training drills and practlee sesslons to deal with atute emergencies.
Tailuto to crente & culture Where physiclans, nurses and support staff aze all onan
cqual playlng field aud not {nfluenced by feat or intlmidatlon,

Tailed to enforos fimely and appropriate physloian/nusing coinmunication,
Failed ta advooate fox the patlent with tegard to {nformed consent,

I roserve the ight o amend this repost, should additional matetlgls be sent o mo fos

roview.
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Report submifted on April 5, 2015
David B, Schtimmer, MD
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Peter D, Durney, Esq,

Dutney & Brennan, Lid. _ .
6900 So, McCarran Blvd, .
Sulte 2060

Reno, Novada 89509

Re: MgCrosky v, CTRMC, ot al.
Doar Mt, Dutney:

Thank you for the opporiunity to review the records in the Rbove oavss. I have reviewed
Lyam's tecotds and thoso of his mother, As you are well aware Lyam wad both on 4252012 at
0748 houss, He was severaly bith deprossed requiting vigorous resusoltation following which he
was ttansferred to the NICU. Due to his bltih asphyxia arrangements wers made to transfer him
for cooling thetapy,

1 will disouss causation of his ventral nervous sjsom Injuties and atandsrd of care during
the resuscitetion,

Lyamn's mother's prenatal conse was unremarkablo, Her prenatal Jabg were wlihin normal
limits, Fetal growth was notmal. She went injo fabor on 4-24-2012 and wag ndmitied for
managesnent of her labor, X'will comment o issves during her Iabor ns they velate to the
causation of his nevrologtoal injurles, I will not be offering standard of cate as Tam a
neoniatofoglst and not an obstetrlotan, o

The sevete problems d{]ring labor began at 0631 on 4-25-201% when het membranes

wete ruptured with o subsequent fall in fetal heatt rate to 60 ut 0633, Terbutalin was started aod

the heart 1ate reraeined 90 or legs, An amnloinfusion was statted and the heart tate increased fo *
160 at 0705 but decrensed back to 70 ut 0710 and then improved again, At 0729 the fotal heatt
1ate was 120 and a tiial of vacuum asststed dellvery was atterapted, This resulted in a fall in the
fotal heart rate and o o-scotion was perfornied with his delivery at 0748, Ho was cssentially dead
at the time of deflvery wlth no tone, no resplratosy effort and no audible heatt rate. The 1 minute
APGAR was 0. He required bag and mask ventilation, extertal heartmassage and then
intwbation, Elts 5 minute APGAR wes 1, His 15 minute APGAR was 3. Ho recelved epinophtine
down the endofracheal tube X1 and intravenouy X1, He also received 30co of normel saline and
then a second bolus of 20 co of normel saline, His cord pi was 6,81 pCO2 88 PO2 47.6 HCO3
13 and base exoess negative 23,4, Following the resuscitative efforts his blaod gas was e 7.22
PCO2 15.4 PO2 220,1 HCO3 6.2 base oxeess negative 18.7. He was propared for transport and
the transport team arrived at 0950, ’

Yo sutmery, Tiyam had cleat slgns of fetal distress after nipture of membraties with vety
slow tecovory, T Lyam had been delivesed within twanty minutes of the Initlel bradyoatdia,
smore likely than not, he would have been nogral. Additionally, evenifhe had been-deliverad by
0700 mote Hkely thian not Is central nexvous injuty Would bave been elther very miniml or not
at all. Allowing him o suffer reponted episades of bradyeardia and then atfempting a vacunm
extractlon led to his severe HIR.
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availible. |
T will maintain the tecords and be avatlable for deposition and/oy trinl as needed.

Si néerely yours,

ol Dowatd Tatt, Pr. WD
Douald M, Null, Jr, MD

1 reserve tho tight to modify my opinlons should additional information bocome
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WY & EiEH

1 {{CASENO.: 13 TRT00028 1B MERN-9 P 33

2 [{DEPTNO.: 1 P MERRIHETHER

; B %

. fi o Y ;

4 d
IN THE FIRST JUuniCIAL DISTRICT GOURT OF THE

5 STATE OF NEVADA IN AND FOR CARSON CITY

. 000~

, L

TAWN! MGCROSKY, INDIVIDUALLY,
2 |l AND AS THE NATURAL PARENT OF
Lyaw McCROSKY, A MINOR CHILD,

Plalntlfts, "
10 A
Vsl N 3
11
CARSON TAHOE REQIONAL MIEDICAL CENTER, A
12 || NEVADA BUSINESS ENTITY,

Ay SUE HAYES, M.D., AN INDIVIDUAL;

13 {| AnD DoES I-X, INGLUSIVE,

14 Defendants.
15
16
17 CURDER
18 Defendant, Amy_Sue Hayaes, M.D., having moved this Court for.an Order

19 |1 aflowing her Motlon for Approval of Good Falth Settlement, Plaintiff's Verifled Petition
20 |\ for Compromise of Minor's Clalm, and any ralated briefing to he filed under seal

21 || pursuant fo the Supreme Court Rules for Soealing and Redacting Court Records Rule 1
22 ll o, seq., the Court being fully advised in the premises and good catise appearing,

23 It 1s Hereay ORpERED that Defendant’s Motion Is grante'd. The Clerk [s dirested
24 ||to seal Defendant Amy Sue Hayes, M.D. Motion for Approval of Good Falth

25 || Settlement, Plaintlfi's Verlfied Petltlon for Gompromise of Minor's Claim, and any

26 || related briefing. Any documents subject to this Order which were inadvettently flled

27 || without sealing shall be sealed.

28
LEMONS, BRUMIY
&EISENBERO
APROFEGRALESNBAAT O
G PLUMASSRERTY
TithoRL.ooN
REHO, VSIS -1-
{Hia) 7085000
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LEMONS, GRUNDY
&EISENBERG

10
1|
12
13
14
15
16
17
18
19
20
21
2
23
24
25
26
27

28

APERCTERSLILL ECRPOMAIIN
UEg5PLULIAS

SIRCET
THAOMLOOR
TIEHO, Y DasH-besy

. (nytean

[T 18 HereaY FURTHER ORDERED that all partles to this case are precluded from
discloging, or causing fo be disclosed, to any third party or member of the medig, the
substance, contents, or terms of any and all documents partaining to the Motlon for
Approval of Good Faith Settlement, Plaintlff's Verlfled Petition for Compromise of
Minor's Claim, or the Orders relating thereto.

DATED this ___ G, day of June, 2015.

o oz f

(" JAMEST. RussiLL, DIgTRICT Junee
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CERTIFICATE OF MATLING
T hereby cortify that on the \ O%’é.’y of June, 20135, I sexrved a copy of the foregoing

by placing the foxegoing in the United States Mail, postage prepald, addressed as follows:

Peter D, Duiney, Esq.

Allasia I, Brennan, Bsq.

Dumey & Brennan, LTD.

6900 So, McCarran Blvd., Ste. 2060
Reno, NV 89509

Bdward J, Lemons, Esq.
Lemons, Grundy & Risenberg
6005 Plumas 8t., Ste. 300
Reno, NV 89509

Joln C. Kelly, Esq.

Robert C. McBride, Esq,

Carroll, Kelly, Trotter, Franzen & MoKenna
8329 W, Sunset Road, Suite 260

Las Vegas, NV 89113

'Y_JS‘ anthafFeifh
Clmk Dept 1
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IN THE FIRST JUDICIAL DISTRICT COURT -
OF THE STATE OF NEVADA

IN AND FOR CARSON CITY

~~=000=-=-

TAWNT McCROSKY, individually )
and ag the Natural Parent
of LYAM McCROSKY, a minor
child,

Plaintiff,

Cage No. 13TRT000281B
Department I

Ve,

CARSON TAHOE REGIONAL
MEDICINE CENTER, a Nevada
Buginess Entity, BMY SUE
HAYES, M.D., an individual,
and DOES 1 - X,

Defendants.
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DEPOSITION OF
DAVID B. SCHRIMMER, M.D.
MONDAY, JULY 27, 2015

~-odo-

Reported By: BROOKE DIANE TERRY
CSR No. 469

Job No. 252186
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PAVID B, SCHRIMMER, M.D. - 07/27/2015
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Page 37
today to prompt me to, you know, get wy act together and

send a bill.

Q. A 1itpla reminder.

what's your understanding of your role ag an
expert in this case?

A. Tt's to offer my opinion initially on both the
physician care as well as the hospital care of the
patient.

That line has been blvrred a little bit by the
settlement with Dr. Hayes. When I say ‘a little bit,"
pecause it's still very difficult to look at one and not
look at the other.

Q. Explain what you mean by that?

A. Well, um, hospitals work as a team, they
Function ag a team., And it takes the entire team.'

8o, one of the team members 1s now less

verbal, you know, they're not participating as wmuch, but

" that doesn't mean that the work or the involvement has

gone away. They were gtill there and there were still
decisions made, with the doctor on -- Oor on behalf of
the doctor or support of the doctor or not support of
the doctor.

.80, even though that part of the lawsult is,
in a sense, has been regolved, 1t doesn't mean the facts

ww 1t doesn't mean the person has completely gone away,

= i1 Rl | U Pr ey

Litigation Services | 800-330-1112
www.litigationsexrvices.com
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DAVID B. SCHRIMMER, M.D. - 07/27/2015

- Page 38

1 their involvement has gomne away.

2 0. Would you agrse with me that Dr. Hayes was the
3 OBGIN in charge of delivering the baby, wase in chaxrge of
4 éhe bulk of the main decision-making with regard to the
5 dellvery of Lyam MaCrosky?®?

6 MR. DURNEY: Object to the form.

7 THE WITNESS: Well, I would agree that

8 Dr. Hayes was very definitely the cbstetrician in

9 charge.

10 So, there's no guestion that doctors have a

11 lot of authority, and that, in a sense, you know, the

12 doctor is oftentimes, you know, looked to as sort of the
13 captain of the ship, but that doesn't mean that the team
14 doesn't still function in totality.

15 Q. BY MR. MQBRIDE: Okay; We'!ll go through some
16 more apecifically in your zreport of the concerns that

17 you have there.

18 One of the things I was looking at -- do you
19 have your report in front of you, or did you bring that
20 with you?
21 A. Um, I have it in computer form.

22 Q. Qkay. I miéht just refer you to a portion of
23 it, ag we go through. I didn't bring an extra copy with
24 ma. I'm éorry.

25 . A. {Getting out computer)

Iitigation Services | 800-330-1112

www, litigationservicea.com
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. Page 52
Q. And then, at first you outlined eight gpecific

criticisms of Dr. Hayes; is that right?

A, That'a correct.

Q. And earlier you testified that you still hold
the same opinlone today; is that correct?

A, Essentially, yes.

Q. Okay. Well, have any of the opinions changed?

A, Um, no.

Q. And you say, in particular, one of the first
ones, failled to appropriately ménage the labor process
for Ms. McCrosky, corract?

A, Yes,

Q. Okay. Do you mean by the 1] abor procesgf?

At what point did that begin, and at what
point did it end?

A, Tt began when she first presented to the
hospital, and it ended with the delivery of the baby.

So, there were -- there are peveral exams
Qhere the baby is continuing to be at a high fetal
atation, and I don't £ind notes by Dr. Hayes that
explains her thinking in terms of, do I need to do
anything about this, should I be worried about this,
should I think about rupturing the membranes, should I
rupture the membranes just by breaking the bag of water,

or should I use a technique called "needle in the

Idtigation Services | 800-330-1112
www, litigaktionservices.com
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FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR CARSON CITY
~-000-

TAWNI McCROSKY, individually and as the
natural parent of LYAM McCROSKY, a minor

child, :
Plaintiffs,

-8~ CASE NO. 13 TRT0C0281B

CARSON TAHOE REGIONAL MEDICAL

CENTER, a Nevada business entity; AMY SUE
HAYES, M.D., an individual, and DOES 1-X,
inclusive,

Defendants.

VIDEOTAPED PROCEEDINGS
DEPOSITION OF LAURA R. MAHLMEISTER, Ph.D., R.N.

Friday, July 17, 2015, 9:54 a.m,

REPORTED BY:
VALERIE DIANE MAFFEI, RPR, CSR NO, 12138
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when she had to say, Dr. Hayed, I'm soxrry, we are
releasing the brakes., We are disconnecting the monitor,
and we are -- I have four nurses here, and we are moving
the patient to the main OR. We are calling another
physician, if you feel you cannot leave your other
patient who may be imminently delivering.

h But we are taking Ms. Mcbrosky fd thé wain OR.
We have an anesthesiologist coming in. We have a
manager on the line who will make sure we have the room
ready. And we are gonna take her where we feel the wmost
expeditious delivery can be done, becauge Dr. Tomita is
gtill in the room. And we can't guarantee if a problem
may not develop that prevents us from ever using that
room in a timely fashion.

Q. 8o would it be accurate to sgay that it's your
opinion that by -- that at 6:55, Carla Sells had an
obligation to usurp the judgment of Dr. Hayes and make
arrangementsg to get this baby delivered?

A. She had the absolute duty. The word "usurp" is
inapproprlate in this day and age, in terms of patient
gafety.

Q. What word would you use?

A, I would say that she had a duty to question the
physician's order, and that the order was so severely

out of line with the condition of the unborn baby at

Page 52
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that time that she had to immediately seek the
additional consultation of advice of another physician
and her nurse manager, and while doing that, moving the
patient to the main OR.

And again, if Dr. Hayes gaild, well, I have

another patient I'm going in to see. I want to keep

both these patients on the unit. She says, we are gomnna

call for a crasgh C-gection. We are gonna get one of
your partners. We'll get another available
obgstetrician, whatever we have to do. But she's going
to the main OR, if there's a main OR room empty. It's
c¢lean. We have the equipment. We have the staff. It
was change of shift. They had doubled the number of
nurses --

Q. TUnderstand. BSo --

A. -- availlable.

Q. So this is -- these eventg that you believe
should have occﬁrred, and becausge they didn't, were a
breach of the standard of care occurred at 6:557

A, I'd say, 6:50, becausge she -- by 6:55, the
patient should have been on her way to the OR.

Q. Let me stop you there. If -- strike that.

Have you formed an opinion or impression as

to -- and this is based upon all the evidence that you

o i) 1)

i

i

have in this case and the testimony. There's been a lot

Page 53

043




AW

o0 I v

10
11
12
13
14
15
16
17
18
19
20
21
2
23

Sem, 24
s

26
27
28

f

C O

CASE NO. 13TRT000251B
DEPT. No. I | REC'D& FiL gy

- -~ SUSAN o
IN THE FIRST JUDICIAL DISTRICT COURT OF T fﬁ'ﬁﬁﬂ‘ﬁmAmANn
FOR CARSON CITY eI

TAWNI McCROSKY, individually and as the natural parent
of LYAM McCROSKY, a minor child,

Plaintiffs,
VS,

CARSON TAHOE REGIONAL MEDICAL CENTER, a
Nevada business entity; AMY SUE HAYES, M.D., an
individual, and DOES I-X,, inclusive,

Defendants. -

DEFENDANT CARSON TAHOE REGIONAL MEDICAL CENTER’S MOTION
FOR PARTIAL SUMMARY JUDGMENT

COMES NbW, Defendant, CARSON TAHOE REGIONAL MEDICAL CENTER, by
and through the law offices of CARROLL, XKELLY, TROTTER, FRANZEN, McKENNA &
PEABODY and hereby files its Motion for Partial Summaly Judgment,
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This Motion is miade and based on the following Poinis and Authorities, pleadings and

papers on file herein, and any arguments of counsel at the time of hearing of this mafter.
DATED this 11th day of August, 2015.

CARROLL, KELLY, TROTTER,
FRANZEN, McKENNA, & PEABODY

JO}WLLY, ESQ.
Neva it No.: 9848

ROBERT C. McBRIDE, ESQ.
Nevada Bar No.: 7082
8329 West Sunset Road, Suite 260

Las Vegas, Nevada 89113

Attorneys for Defendant
Carson Tahoe Regional Medical Center
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MEMORANDUM OF POINTS AND AUTHORITIES
I!

INTRODUCTION

This is a medical malpractice case brought by Plaintiff Tawni McCrosky (“Plaintiff”),
individually, and as fhe parent of Lyam McCrosky (“Lyam”), arising out of the care and freatment
provided by the nurses at Defendant CTRMC and Defendant Amy Sue Hayes, M.D. (“Dr.
Hayes”) during Plaintiffs labor and delivery April 24-25, 2012. Plaintiff alleges that Defendants
breached the applicable standard of care by failing to promllatly deliver Lyam McCrosky, which
resulted in hypoxemic-ischemic encephalopathy. (Plaintiff’s First Amended Complaint §§15-16,
attached hereto as Exhibit “17). Plaintiff also alleges that CTRMC is vicarjously liable for the
care and {reaiment rendered by its “employee/ostensible agent,” Dr. Hayes. Accordingly, this
Motion addresses Plaintiff’s claims of ageney and vicarious liability.

II.

UNDISPUTED STATEMENT OF FACTS

1. Plaintiff asserts medical malpractice against CTRMC through vicarious liability
for she alleges that “Defendant AMY SUE HAYES, M.D. was at all times an appatent or
ostensible agent, servant and/or employee of Defendants CARSON TAHOE REGIONAL
MEDICAL CENTER...at all times material hereto, acting within the course and scope of her
apparent or ostensible agency and/or employment...the Defendants...individually and jointly
failed 1o exercise that degree of skill, care and expertisc normally exercised by comparable
physicians and medical providers having similar skills, education, iraining, expericnce or
otherwise similarly situated...” (Plaintiff’s First Amended Complaint {4, 19, attached hereto as
Exhibit “1™).

2. At all relevant times, CTRMC was/is a domestic non-profit corporation. (Business

-3
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Entity Infon:nétion, Nevcega 'Secre‘taxy of State, Www.nvsos.gm%zsgmityscarch (accessed August
7, 2015), attached hereto as Exhibit “2”).

3. At all relevant times, Carson Medical Group was/is a domestic professional
corporation, (Business  Lntity  Information, Nevada  Secretary of  State,
www.nvsos.gov/sosentitysearch (accessed August 10, 2015), attached hereto as Exhibit “37).

4, The MOM’s Clinic is operated by CTRMC to serve the people that would be
eligible for Medicaid. (Deposition of Anna Anders, R.N., pg. 10:7-10, 11:20-25, attached hereto
as BExhibit “4”).

5. The MOM?’s Clinic provides prenatal care, education, planning, and preghancy
cate. (Deposition of Anna Anders, RN., pg. 11:13-16, attached hereto as Exhibit “4™).

6. The physicians of Carson Medical Group donate their time at the MOM’s Clinic.
(Deposition of Amy Sue Hayes, M.D., pg. 15:5-7, attached hereto as Exhibit “57).

7. Plaintiff Tawni McCrosky’s family physician recommended that she go to the
MOM’s Clinic because she did not have insurance or financial resources at the time. (Deposition
of Plaintiff Tawni McCrosky, pg. 82:21-25; 83:1-4, aitached hereto as Exhibit “6”).

8. Before obtaining any treatment at the MOM’s Clinic, Plaintiff Tawni McCrosky
initialed and signed the same exact Conditions of Admission before each visit. (February 6, 2012
Conditions of Admissions, attached herefo as Exhibit “7;” Deqember 6, 2011 Conditions of
Admissions, attached hereto as Exhibit “8;” November 28, 2011 Conditions of Admissions,
attached hereto as Exhibit “9;” October 11, 2011 Conditions of Admissions, attached hereto as
Exhibit “10;” and September 26, 2011 Conditions of Ad;m'ssions, attached hereto as Exhibit
“11.7).

0. Plaintiff Tawni McCrosky testified that no one ever told her that the physicians at

the MOM?’s Clinic were employees of the hospital. (Deposition of Plaintiff Tawni McCrosky, pg.
-4-
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83:16-18, attached herefo .as Ei(ﬁibit “6™),

10. Atall rélévant times, Carson Medical Group was by agreement to provide on—calll
obstetrical services to CTRMC. (Letter of Agreement to Pro;vide OB/GYN On-Call Coverage,
attached hereto as Exhibit “12;” Deposition of Ruth Tomita, M.D., pg. 19:21-25, attached hereto
as Bxhibit “13;” Deposition of Amy Sue Hayes, M.D.,, pg. 12:16-23, attached hereto as Exhibit
“5™).

11. At all relevant times, Dr. Hayes was neither an agent nor an employee of CTRMC
but was acting according to her agreement with CTRMC as an independent contractor. (Letter of
Agreement to Provide OB/GYN On-Call Coverage, aftached hereto as Exhibit “12”).

12.  Carson Tahoe Medical Group controlled the scheduling of physicians at CTRMC.
(Defendant Amy Sue Hayes, M.D.’s Responses to Plaintiff’s First Set of Inferrogatories, pg. 3:16-
20, attached hereto as Exhibit “14;” Dr. Iayes’ Responses to CTRMC’s Request for Admissions,
Response to Request No. 11, attached as Exhibit “15”).

13. At all relevant times, CTRMC did not employ Hayes; did not provide her a
paycheck; did not set her schedule; and did not direct her care of patients. (Exhibit “15” at
Reqﬁests Nos. 11, 12, and 13).

14. At all relevant times, Dr, Hayes never told Plaintiff that she was an employee of
CTRMC. (Exhibit “15” at Request No. 4).

15.  Plaintiff Tawni McCrosky admitted that Dr. Hayes never advised her that she was
an employee of CTRMC. (Plaintiff Tawni McCrosky’s Responses to Defendant Carson Tahoe
Regional Medical Center’s First Set of Request for Admissions, Request No. 7, attached as
Exhibit “16”). |

16.  Plaintiff Tawni McCrosky admitted that she initialed item # 6 on the Conditions of

Admission. (Exhibit “16” Request No. 3; Conditions of Admission, aftached hereto as BExhibit

-5
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17. Piaintif_f Tawni McCrosky admitted that it is her signature on the Conditions of

“15”).

Admission. (Exhibit “17;” Exhibit “10” at Request No. 4).

18.  The Conditions of Admissions signed and initialed by Plaintiff on April 2, 2012,
provided that “[a]ll physicians and surgeons furnishing healthcare services to me/the patient,
including the radiologist, pathologist, anesthesiologist, emergency room physicians, hospitalists,
etc., are independent coniractors and are NOT employees or agents of the hospital. I am advised
that I will receive separate bills for these services,” (Exhibit “17”).

19.  Jenny Glover witnessed Plaintiff Tawni McCrosky sign and initial the Conditions
of Admissions. (Exhibit “18;” Deposition of Jenny Glover, pg. 13:18-20, attached hereto as
Exhibit *16”).

20.  Plaintiff Tawni McCrosky signed and initialed the Conditions of Admissions on
April 2, 2012 before her labor and delivery on April 24-25, 2012. (Exhibit “17”).

21.  Plaintiff Tawni McCrosky was billed separately for Dr. Hayes’ services.
(Medicaid Claim Detail Report, attached hereto as Exhibit “197).

HI.

LEGAL ARGUMENT

A,  STANDARD OF REVIF;W

The purpose of the summary judgment procedure is to obviate trials when they would
serve no useful purpose. Short v. Riviera, Inc., 79 Nev. 94, 378 P.2d 979 (1963); Corey v. Hom,
80 Nev. 39, 389 P.2d 76 (1964). 1t does not involve resolution of factual issues, but seeks fo
discover if any real issue of fact exists. Daugherty v. Wabash Life Insurance Co., 87 Nev. 32, 482
P.2d 814 (1971). Summary judgment proceedings pierce the fortnality of the pleadings and test

whether, based on the uncontroverted facts, one party is enfitled to judgment as a mater of law.

-6-
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Dredge Corp.. w Hu&i}e Co., 78 Nev. 69, 369 P.2d 6?6 cert denied 371 U.S. 821 (1962);
Matsushita Electric Ina’ustf'z'al Co. v Zenith Radio Corp., 475 U;S. 574 (1986). |

Under Nevada Rule of Civil Procedure 56, a party seeking summary judgment must
satisfy two substantive requirements: (1) There must be no genuine issue as to any.material fact;
and (2) The moving party must be entitled to judgment as a matter of law. Anderson v. Liberty
Lobby, Inc., 477 U.S. 242, 247 (1985). A material fact is one which will affect the outcome of the
action. Id. at 248,

Because no issues of material fact exist with respect to Plaintiff’s claims of agency and
vicarious liability, CTRMC is entitled to partial summary judgment as a matter of law.

B. CO-DEFENDANT DR. HAYES WAS NEITHER AN AGENT NOR
EMPLOYEL OF CTRMC AND NO ISSUES OF MATERIAL FACT EXIST.

1. As A Preliminary Matter, This Court May Determine That Agency Does
Not Exist As A Matter Of Law.

The Supreme Court of Nevada first addressed the issue of agency in the medical
malpractice context in Oehler v. Humana, 105 Nev. 348, 775 P.2d 1271 (1989). Plaintiff Bevetly
Oehler filed a Complaint against Humana Hospital Suntise and numerous physicians alleging that
they were liable under a negligent supervision theory (respondeat superior) and a vicarious
liability (agency) theory. After discovery was conducted, Humana Hospital Sunrise filed a
Motion for Summary Judgment, which was granted. The plaintiff subsequently appealed.

The Oechler Court found that there was no genuine issﬁe of material fact regarding the
vicarious liability (agency) theory, The Court found that agency did not exist as a matter of law,
stating “[a] hospital is not vicariously liable for acts of physicians who are neither employees nor
agents of the hospital.” Jd. at 351 (citing Gasbarra v. S, James Hospital, 406 N.E.2d 544 (IIL
App. 1980); Cooper v. Curry, 589 P.2d 201 (N.M. 1978)).

Most recently in Schlotfeldt, the Nevada Supreme Couit looked to other jurisdictions as a

-7-
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guide for establishing the presence of agency between a doctor and hospital and evoking
vicarious liability. Schiotfeldt v. Charter Hospiial of Las Vegas, 112 Nev. 42, 48 (1996). Looking
to Hill v. St. Clare’s Hospital, 67 N.Y.2d 72, 490 N.E.2d 823, 827 (1986), the Court found that
“absent an employment relationship, a doctor’s mere affiliation with a hospital is not sufficient to
hold a hospital vicariously liable for the doctor’s negligent conduct.” See also, Ruane v. Niagara
Falls Memorial Medical Center, 60 N.Y.2d 908, 458 N.E.2d 1253 (1983). A physician or surgeon
who is on a hospital’s staff is not necessarily liable for his tortious acts. Evans v. Berrnhard, 533
P.2d 721, 725, 23 Ariz. App. 413 (1975). A hospital does not generally expose itself to vicarious
liability for a doctor’s actions by merely extending staff privileges to that doctor. Moon v. Mercy
Hospital, 373 P.2d 944, 946; 150 Colo. 430 (1962); Hundt v. Proclor Community Hospital, 284
N.E.2d 676, 678; 5 11l. App. 3d 987 (1972).
In Schlodifeldt, the Court pointedly stated that their holding did not disturb Oehler and the

cases were distinguishable because:

[D]etermining the existence of agency is quite different than

determining the absence of agency. First, concluding agency exists

requires an affirmative finding on all the elements of agency.

Concluding agency does not exist requires only the negation of

one element of the agency velationship. Second, the legal

consequences of concluding that agency exists are much different

from concluding the opposite, One defendant’s liability can become

inextricably linked to the tortuous acts of another defendant through

the conclusion of agency. On the other hand, refusing to find

agency merely requires a plaintiff to prove a case against each

defendant individually.
Schlotfelds, 112 Nev. 42, ¥N 3 (1996) (emphasis added).

Considering Ocehler and Schlodifeldt together, a judge may determine that agency does not

exist as a matter of law, since concluding that agency does not exist requires only the negation of

one element of the agency relationship. In contrast, concluding agency does exist requires an

affirmative finding on all the elements of agency and is a question of fact for the jury.

-8-
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2, CTIQC Di(.fl:Not Employ The Co-Defendanf Physician And Is Entitled To
Summary Judgment As A Matter Of Law On Plaintiff’s Actual Agency
Claims.

Plaintiff alleges that CTRMC is vicariously liable for the actions of Dr. Hayes under the
doctrine of actual agency. Plaintiff’s First Amended Complaint {14, 19, attached hereto as Exhibit
«1.» Tt is well established that absent an employment relationship, a doctor’s mere affiliation with
a hospital is insufficient to hold a hospital vicariously liable for the doctor’s negligent conduct.
Schiotfeldr, 112 Nev. at 48,
| Hete, Dr. Hayes was acting as an independent contractor and was not employed by the
hospital. (Letter of Agreement fo Provide OB/GYN On-Call Coverage, attached hereto as Exhibit
“12”). Moreover, Plaintiff acknowledged this by initialing and signing the Conditions of
Admission before being seen by any physician. (Exhibit “17”).

Plaintiff has presented no evidence suggesting that any type of actual agency or
employment relationship existed between CTRMC and Dr. Hayes. Consequently, there is no
genuine issue as to the existence of an actual employment or agency relationship between Dr.,
Hayes and CTRMC. Therefore, as a matter of law, CTRMC is entitled to summary judgment on
Plaintiff’s actual agency claims,

3. CTRMC Is Entitled To Summary Judgment As to Plaintiff’s Ostensible
Agency Theory.

Plainti{T alleges that CTRMC is vicariously liable for the conduct of Dr. Hayes based on
the theory of ostensible agency. In light of Schloffeldt, 112 Nev. at 28, and the persuasive
decisions from several jurisdictions, CTRMC is entitled to summary judgment on Plaintiff’s
ostensible agency theory.

In Schlotfeldt, the Nefada Supreme Court addressed the issue of ostensible agency in a
medical malpractice cause of action, 112 Nev. at 47, The Court set forth the necessary elements
of an ostensible agency claim. Specificaily, the Court stated that the “theory applics when a

“9-
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patient comes to the hospital and Ithe ilbspital sclects a doctor to serve the patient” Jd. The Court
discussed the factual issues involved in determining whether ostensible aéency exists: (1) whether
a patient enfrusted hiﬁself or herself to the hospital; (2) whether the hospital selected the doctor
to serve the patient; (3) whether a patient reasonably believed the doctor was an employee or
agent of the hospital; and (4) whether the patient was put on notice that a doctor was an
independent contractor. Jd. None of these questions of fact exist in the present case.

a. Plaintiff Did Not Entrust Herself to CTRMC Hospital.

Plaintiff entrusted herself to the medical care of Dr. Hayes as evidenced by Ms.
MecCrosky’s initials and signature on the “Conditions of Admission” form. (Bxhibit “177).
Plaintiff had not been seen by a physician at CTWC on April 2, 2012 prior to the time Plaintiff
signed the Conditions of Admission. (Exhibit “17”). During her visits and prior to seeing any
physician at the MOM’s Clinic, Plaintiff initialed and signed a “Conditjons of Admission™ form.
(Exhibit “7;” Exhibit “8;” Exhibit “9;” Exhibit “10;” and Exhibit “117). The relevant section of
the “Conditions of Admission” states:

#6 — LEGAL RELATIONSHIPS BETWEEN HOSPITAL AND PHYSICIANS:

All physicians and surgeons farnishing healthcare services to me/the patient,

including the radiologist, pathologist, anesthesiologist, emergency room

physicians, hospitalists, ete., are independent contractors and are NOT employees
or agents of the hospital. I am advised that I will receive separate bills for these

services.

I understand that I/the patient am under the care and supervision of my/the

patient’s attending physician, and it is the responsibility of the hospital staff to

carry out his/her insiructions. T understand that it is the respensibility of my/the

patient’s physician, surgeon or autherized healtheare provider to obtain my

informed consent for surgical or complex medical treatment, special

diagnostic or therapeutic procedures, investigational treatment or
. procedures, and/or other specialized services.

1d,

Plaintiff signed the document and initialed the clause acknowledging her understanding of

-10 -
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the language making itQar she did not entrust hexself to ;the care of the hospital, but rather to the
cate of independent cﬁnttactor, Dr. Hayes. Jd. Plaintiff admitted that she initialed the Conditions
form at paragraph 6 and Jenny Glover signed as a witnesé. Therefore, she cannot claim she was
unaware of what the Conditions form contained. Ms. McCrosky’s acknowledgment of the
independent status of the physician providing care prevenis her from claiming that she entrusted

herself to the cate of the hospital.

b. CTRMC Did Not Select Dr. Hayes to Provide Medical Services to
Tawni MeCrosky.

CTRMC di& not select Dr. Hayes to serve Tawni McCrosky. Carson Tahoe Medical
Group set the schedule and rotated the physicians on a schedule. Dr. Hayes testified in deposition
as follows:

Q. Very well. How did Tawni McCrosky become a patient of yours?

A.lwason pall the night she came in.

Q. She came in on the 24th of April?

A. Correct.

Q. She was delivered by C-section on the 25th of April, and we’re talking about
20127

A, Correct.

Q. Had you ever seen her before the 24th of April?

A. No.

Q. When you say you wete on call, what type of call list were you on?

A. Our group rotates call in 24-hour increments, so my call was from the 24th to
the 25th.

Q. What do you mean when you say your group rotates call?

A. The OB-GYN’s in Carson Medical Group share call, so we have a rotating call
schedule.

-11 -
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Q. And were yoirfhe only one on call from the group on the night of April 24th,
_ April 25th, 20127 ' ‘

A. Yes.

(Exhibit “5” at 12:6-23, 13:6-8). |

The relationship between CTRMC and Dr. Hayes is undisputed, and there are no material
issues as to-wlhether CTRMC selected Dr. Hayes to care for Tawni McCrosky. Because CTRMC
did not select Dr. Ilayes to care for Tawni McCrosky; and because CTRMC did not even have
input as to who would be providing services on any given day; Dr. Hayes did not, as a matter of
law, have the apparent authority to bind CTRMC becanse Ms. McCrosky could not have
reasonably assumed that she was an agent of CTRMC. Schlotfeldt, 112 Nev. at 48.

c. Tawni McCrosky Could Not Have Reasonably Believed Dr. Hayes
Was An Agent of CTRMC.

Ms. McCrosky’s acknowledgement and signature on the “Conditions of Admission”
established that she knew that Dr. Hayes who freated her at CTRMC was not its agent or
employee. Ms. McCrosky admitted she initialed patagraph #6 on the form. In fact, Ms. McCrosky
initialéd paragraph #6 and signed the “Conditions of Admission™ on five prior other occasions.
(Exhibit “17;* Bxhibit “7;” Exhibit “8;” Bxhibit “9;” Exhibit “10;” and Exhibit “11”). The
presence of these fotms precludes any assertion by Ms. McCrosky that she could have reasonably
believed that Dr. Hayes was an agent of CTRMC. Even if Ms. McCrosky truly believed Dr,
Hayes was an agent of CTRMC, such a beljef was unreasonable in light of the executed forms.

Furthermore, Plaintiff conld not have reasonably believed that Dr. Hayes was an agent or
employee of CTRMC because the “practice of medicine by a general corporation organized under
Chapter 78 of Nevada Revised Statutes is illegal.” Attorney General Opinion, 1977 Nev. Op.
Atty. Gen. 40 (Nev.A.G.), 1977 Nev. Op. Atty. Gen. No, 219, 1977 WI. 29108. Carson Tahoe

Regional Healthcare., doing business as Carson Tahoe Regional Medical Center, is a domestic
-12-
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non-profit corporation, Business Entity Infonnaﬁen, Nevada Secretary of State,
www.nvsos.gov/sosentit};search (accessed August 6, 2015), attached hereto as Exhibit “2”.
Notably, only professional corporations are authorized to render professional setvices through
their employees. NRS 89.050. In compliance with the law, CTRMC (a non-profit corporation)
contracted with Carson Medical Group (a professional corpotation) to provide physician services.

‘Because it would hgve been illegal for CTRMC to hire Dr. Hayes to practice medicine as
its agent or employee, Plaintiff is incapable of asserting that she reasonably believed the same.
Plaintiff’s ignorance of the law is no excuse, as “[¢]very one is presnmed to know the law and this
presumption is not even tebuttable.” Smith v. State, 38 Nev. 477, LR.A. 19164, 1276 (1915); See
also Sengel v. IGT, 116 Nev. 565, 573 (2000).

d. Ms. MeCrosky was put on Notice that Dr. Hayes was an Independent
Contractor of CTRMC.

It is undisputed that Ms. McCrosky was expressly put on notice by the “Conditions of
Admission” form that Dr. Hayes was an Independent Contractor of CTRMC. Although the
Nevada Supreme Court has not yet examined the effect of a consent form on the issue of
ostensible agency, several other jurisdictions have concluded that a signed comsent form
indicating that physicians are not agents or employees is grounds for summary judgment.

For example, in Baptist Memorial Hospital System v. Sampson, the Texas Supreme Court
determined that since the patient signed a consent form similar to CTRMC’s form, and the
hospital did nothing that would lead a reasonable patient to believe that the treating physicians
wete hospital employees, the hospital was not vicariously liable as a matter of law. 969 S.W.2d
945,950 (Tex. 1998).

Similarly, in Fletcher v. South Peninsula Hospital, the Alaska Supreme Court affirmed
summary judgment in favor of a hospital on the issue of apparent agency where a patient signed a

consent form similar to CTRMC’s form, 71 P.3d 833 (Ala. 2003). In short, the Alaska Supreme
' ~13-
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Court reasoned that, B having the patient sign the consent form, the defendant hospital
affirmatively dispelled any appearance of employment, agency or authority. Id. at 841.

Moreover, the Illinois appellate courts have also affirmed summary judgment in favor of
defendant hospitals as to allégations of apparent agency. For example, in James v. Ingalls
Memorial. Hospital, the plainfiff signed a consent form which precluded her from claiming that
she .thought her physician was an employee of the hospital. 701 N.E.2d 207 (1st Dist. 1998),
Because she was specifically advis_sed that the physicians were not employees of the hospital and
signed a form acknowledging that information, summary judgment was granted on apparent
agency. Similarly, in Churkey v. Sherman Hospital, summary judgment was granted for the
defendant hospital when the plaintiff signed a consent form acknowledging that the physicians
were not employees and therefore could not establish that the hospital “held out” the physician as
its agent. 768 N.E.2d 842 (2nd Dist, 2002). '

Here, Ms. McCrosky signed the “Conditions of Admission” advising her that Dr. Hayes
was neither an agent nor employee of CTRMC. (Bxhibit “17”). As addressed in Schlotfeldt and
the persuasive decisions from Texas, Alabama and Tllinois, this form put Plaintiff on notice that
Dr. Hayes at CTRMC was not an employee or agent of the hospital, but rather an independent
medical practitioner, 112 Nev. at 48,

Since there are no questions of matetial fact as to the existence of an ostensible agency
relationship, summary judgment is appropriate as a matter of law.

Iy
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11
1

/1!
-14-

057




~1 S W I W N

=]

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

°c . ©

CONCLUSION

CTRMC is entitled to partial summary judgment on Plaintiff’s actual and ostensible
agency allegations, The evidence reveals that Dr. Hayes was an independent contractor and was
neither an agent nor employee of CTRMC. Further, Plaintiff’s ostensible agency claim fails, as
discussed, supra. Therefore, summary judgment in favor of CTRMC on the issues of actual
agency and ostensible agency is appropriafe.

WHEREFORE, for the foregoing reasons, Defendant CTRMC respectfully requests this
Court enfer an Order granting this Motion for Partial Summary Judgment in its favor and against
Plaintiff with respect to the aforementioned claims of actual and ostensible agency, and for such
other and further relief as this Court deenis just and proper.

DATED this 11th day of August, 2015.

CARROLL, KELLY, TROTTER,
FRANZEN, Mc A, & PEABODY

ool

JOHN Q. Y, ESQ.

Nevada 0.: 9848

ROBERT C. McBRIDE, ESQ.
Nevada Bar No.: 7082

8329 West Sunset Road, Suite 260
Las Vegas, Nevada 89113

Attorneys for Defendant
Carson Tahoe Regional Medical Center

-15-

058




N Y, T U TOR X

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

| Q‘IRMATION PURSUANT TO N@QR.OSO

The undersigned' hereby affirms thai the within document does not contact

Security Number of any person.
DATED this 11th day of August, 2015,

CARROLL, KELLY, TROTTER,
FRANZEN, McKENNA, & PEABODY

#2087

By:

the Social

Y, ESQ.

Nevada' 0.: 9848

ROBERT C. McBRIDE, ESQ.
Nevada Bar No.: 7082

8329 West Sunset Road, Suite 260
Las Vegas, Nevada 89113

Attorneys for Defendant

Carson Tahoe Regional Medical Center
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@ CERTIFICATE OF SERVI(Q

I HEREBY CERTIFY that I am an employee of Carroll, Kelly, Trotter, Franzen,
McKenna & Peabody; that service of DEFENDANT CARSON TAHOE REGIONAL MEDICAL
CENTER’S MOTION FOR PARTIAL SUMMARY JUDGMENT was made by depositing a true

copy of same in a sealed envelope, postage prepaid, in the United States Mail addressed as

follows:

Peter D. Dutney, Esg. 544-2809-08
6900 S. McCarran Boulevard, Suite 2060 e T —
Reno, NV 89509 ~

Dated this _11th day of August, 2015.

\

ﬁf)’lo*}ee‘o
en, McKenna
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' Nevada Secretary of State,
WWW.Nys0s.gov/sosentitysearch
accessed August 7, 2015 4
3 Business Entity Information, ,
Nevada Secretary of State,
WWW.Nvs08.gov/sosentitysearch
accessed Aungust 10, 2015
4 Deposition of Anna Anders, R.N., 3
‘ pg. 10:7-10, 11:20-25, 11:13-16
5 Deposition of Amy Sue Hayes, M.D., 2
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CASE NO. 13TRT000281B
DEPT. NO. I

. IN THE FIRST JUDICIAL DISCTRICT COURT OF THE STATE OF NEVADA
IN AND FOR CARSON CITY

L

(USSR, SR MU ¥ R N FURE S

TAWNI McCROSKY, individually and as the
natutal parent of LYAM McCROSKY, a minor
child,

—
{=]

11
12

13

14 CARSON TAHOE REGIONAL MEDICAL FIRST AMENDED COMPLAINT
CENTER, a Nevada business entity; AMY

15 || SUR HAYES, M.D., an individual; and DOES
16 I-X, inclusive,

17 Defendants.

Plaintiffs,

V.

18
19 COME NOW the Plaintiffs above-named, by and through undersigned counsel, and for

20 ||theit clairas for relief against the Defendants, and each of them, aver and allege as follows:

21 )

2 (GENERAL ALLEGATIONS -

23 L -

24 At all times matesial heteto, Plaintiffs were and continue to be residents of the State of
25 Novada. B

o . 1L

97 At all times material bereto, Defendant CARSON TATIOE REGIONAL MEDICAL
28 CENTER was aund continues to be a hospital operating in the couﬁty of Carson City and duly

-1-
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licensed in the f‘;tate of Nevada pm‘s.uant to the provisions of Chapter 449 of the Nevada Revised
Statutes,
III,

The true names or capacities of the defendants sued herein as DOES I-X, inclusive, ate
unknown at this tme to Plaintiffs, who, thérefore, sue such defendants by fictitious nameés,
Plainiiffs will seek leave to assert the true names of said defendants when the same are
ascertained by Plaintiffs. At such time, Plaintiffs will also asseit appropriate allegations against
said defendants. Plaintiffs are informed and believes that each of the Doe defendants designated
herein by such fictitious names was negligent or otherwise legally resp onsible in some manner
for the events and happenings referred to hevein and to the proximately caused injuries and
damages tesuliing therefrom. |

IAA

At all times materinl hereto, Defendant AMY SUE HAYES, M.D, wa.s and continues to
be a physician duly Licensed to practice medicine in the Stafe of Nevada pursuant to the
provisions Chapter 630 of the Nevada Revised Statutes, Plaintiffs are informed and believe that
she is a resident éf the State of Nevada. Upon information and belief, Defendant AMY SUE
HAYES, M.D. was at all times an appatent or ostensible agent, servant and/or employee of
Defendant CARSON TAHOE REGIONAL MEDICAL CENTER and DOES I-X, and was, at all
times material hereto, acting within the course and scope of her apparent or ostensible agency
and/or employment,

V.

At all times material herefo, each of the Defendants was acting under the direction and
contiol of the other Defendants and was acting within the course and scope of their respective
employment and/or agency, ostensible or otherwise, with each of the other Defondants. Their
actions were otherwise either expressly or impliedly ratified and approved by the other
Defendants.

{f
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At all times material hereto, each of the Defendants was acting under the direction and
conttol of the other Defendant and was acting within the course and scope of theit respective
employment and/or agency, ostensible of otherwise, with cach of the other Defendants. Their
actions wete otherwise either expressly or impliedly ratified and approved by the other
Defendants, |
VIL
'A‘t all times material hereto, the Defendants, and each of them, acted together and in

concert in pﬁrsuance of a common, plan or design.
VIIL

At all times material hereto, the Defendants, and each of them, were engaged in a joint

enterprise pursuant to express or implied agreement with a common purpose, community of
peouniary interest, and each having an equal voice in the direction of the enterprise.
X
At a1l fimes material heteto, defondants CARSON TAHOE REGIONAL MEDICAT.
CENTER, and DOES IV, and each of them, were and now are corporations, hospitals,
partnexships, associations, or ofher entitics organized and existing under and by virtue of the laws
of the State of Nevada and other States, and were at all times and places mentioned herein
engaged in the ownexship, opetation, and/or maintenance of hospitals, emergency rooms, labor
and delivery r-o oms, medical clinics, medica}l practices and/or other medical facilities and
activities open to the general public and paying patients in the State of Nevada in the Counfy of
Washoe.
X,
At all times hetein mentioned, defendants CARSON TAHOE REGIONAL MEDICAL
CENTER, and Does 1-V, and each of them, employed doctors, physician assistants, nurses,
and/or other staff to treat membets of the public, including the Plaintiffs, each of whom at all

times material heteto acted within the course and scopo of their respective employment and/or

066

T




¥e

A= - T ™ e o

b T G B N B R N . e s o I
.mﬂmm&mMHO\oESE‘\GE;EES

. - 0O

agency and/or. ostensible agency and/or joint ventute or whose actions were otherwise ratified |
and affirmed by each of the other defendants.

_ XL

Defendants, CARSON TAHOE REGIONAL MEDICAIL, CENTER avd DOES IV,
inclusive, represented themselves to the public af large and to the Plaintiffs herein to be at all
times propetly equipped, fully accredited, competently staffed by quelified and prudent
personnel, and operating in compliance with all applicable standards of care.

< :

At all fimes material hereto, the defendants, and each of them, negligently, carelessly,
recklessly, and without regard to the safety of the Plaintiffs and ofhers like them, either failed to
provide and implement adequate standards, protocols, and safeguards to prevent the injuries that
occurred in this case or otherwise failed to follow established standards, protocols, and
safeguards which would have prevented the injuries that occurred in this case.

FIRST CLAIM FOR RELIER
(Medical Malpractice/Professional Negligence)
X111,
Plaintiffs repeat and replead each and every allegation contained in all prior paragraphs

and incorporate the same herein by reference.
XIV.

On April 25, 2012, Plaintiff TAWNI was admitted to Defendant CARSON TAHOE
REGIONAL MEDICAL CENTER’s facility as a result of active labor, She was 3 cm dilated.

<V, :

While in labor, L.YAM’s heart rate was being monitored. Following rupture of the
membranes, the heart rate decteased into the 50's then ultimately increased to 110 in a mattet of
20 minutes, resulting in 20 minutes of bradycardia. Despite these wlalmjng signs and others,
Defendants, and each of them, in violation of apﬁ]icable standards, failed to deliver LYAM
prompily, '

/1 | .
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1. YAM was ultimately delivered by cesarean section at 7 48 am. The infant suffored
hypoxic-ischemic encephalopathy. After resuscitation efforts were successful, LYAM was
transported to Rénown Reglonal Medical Center.

| XVIL

As a proximate result-of the negligence, carelessness, and rec]dessness and wrongful
conduct of the De:fendants, and each of them, and their failure to provide standard of care
treatment, LYAM suffered severe distress and progressive asphyxia, and was consequently
diagnosed with hypoxemic-ischemic encephalopathy.

XVIIL,

Plaintiffs allege that during the couse of megdical care and treatment afforded to Plaintiff
TAWNI and LYAM, the Defendants, and each of them, individually end jointly failed to
excroise that degtee of sldll, care and expertise normally exercised by compatable physicians and
medical providess having siniilar skills, education, training, experience ot otherwiso similarly
situated, all as more particulaly set forth in the attached Affidavit of & medical expert who
practices in an atca substantially similar to the types of practice engaged in at the time of the
alleged malpractice. Plaintiffs incorporate this Affidavit as if set forth in the body of this
Complaint, together with the eurriculurn vitae of the medical expert.

XIX, |

As a further divect and proximato result of the negligence and wrongful conduct of the
Defendants, and each of them, as aforesaid, Plaintiff LYAM is entitled to recover his respeotive
special ot economic damages, both past and future, to include medical expenses, expenses
assooclated with special developmental necds, vooational and related expenses, and diminished
earning capacity and long-term earnings loss, all according to proof.

XX,
As a further direct and. proximate result of the Defendaats’ negligence and wrongful

conduct, as aforesaid, Plaintiff TAWNI has suffered and wilt continue to suffer a loss of eatnings
5.
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and a decrease in her earning capacity to her economic damage, past, present and future in a sum
according to proof. -
As a furfher direct and proximate result of the negligence and wrongful conduct of the
Defendants, and each of them, as aforesaid, Plaintiff TAWNI has suffered and will continue to

suffer serfous emotional distress as a result of the delayed birth of her child and her child’s

pre'scnt and long-term disability, all to her gencral damage in a just and zeasonable amount in
excess of TEN THOUSAND DOLLARS ($10,000.00).
XX,

As a further direct and proximate result of the negligence and wrongful conduct of the
Defendants, and each of them, as aforesaid, the Plaintiff LYAM has suffered and will continue to
suffor general damages in a just and reasonable amount in excess of TEN THOUSAND
DOLLARS ($10,000.00).

SECOND CLAIM FOR RELIEE
(Negligont Misrepresentation - CARSON TAHOR REGIONAT, MEDICAL CENTER and
DOEBS I-X) '
XX
Plaintiffs tepeat and replead each and evety allegation contained in all prior paragraphs

and incorpotate the same hexein by reference.
KXIIIL
CARSON TAHOE REGIONAT, MEDICAL CENTER and DOES I-X, inclusive,
advertised that their facilities were of the highest quality and properly and adequately staffed
with competent and qualified members of amedical team, includiné, without limitation thereto,
qualified nurses and qualified physicians ttained, propared, and equipped to handle emergencies.
XXIV.
The information CARSON TAHOE REGIONAL MEDICAL CENTER supplicd in the
coutse and seope of its business to Plaintiffs and the public-at-latge was false and designed to
gain business. ' |

1/
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, XXV,
Atall hmes material herefo, the Plaintiffs justifiably relied on the representations of
Defendant, CARSON TAHOE REGIONAL MEDICAL CENTER, as aforesaid.
KXVIL
Based on such 1epresentatmns Plamhff TAWNI chose to deliver at Defendant CARSON
TAHOE REGIONAL MEDICAL CENTER’S facility to ensure that she was attended to by
competent and qualified medical professionals.
XXVIL
Plaintiff TAWNDs justifiable reliance was misplaced because CARSON TAHOE
REGIONAL MEDICAT, CENTER was not adequately prepared to handle her emergency. Tt had
inadequately trained staff and/or was understaffed and/or did not have appropriate and/or
adequate facilities 1o a'ddress her needs, in ditect contrast to the representations it made.
XXVIIL
As a dircct and proximate result of the negligence and wrongful misrepresentations made
by the CARSON TAHOE REGIONAL MEDICAL CENTER and each of them, as aforesaid,

Plaintiff TAWNI has suffered pecuniary loss.

THIRD CLATM FOR.RELIEF
(Intentional Misrepresentation — Carson Tahoe Reglonal Medical Center and DOES I-X)

XXIX.
Plaintiffs repeat and replead each and every allegation contained in all prior paragraiphs

and incorporate the same herein by reference.
XXX,

CARSON TAHOE REGIONAL MEDICAL CENTER and DOES I-X, inclusive,
advertised that their facilities wexe of the highest quality end propetly and adequately staffed
with ooinp.etent and qualified members of a medical team, including, withoﬁt limitation thereto,
qualified nurses and qualified physicians trained, prepared, and equipped to handle emergencies.
/] .

/]
/!
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XXX,

The representations made by Defendant CARSON TAHOE REGIONAL MEDICAL
CENTER and DOES I-X, and each of them, were false. Defendants had an insufficient basis of
information for making such representations, yet did so nonetheless in order fo encoutage and
induce patients like Plaintiff become pa{ients at CARSON TAHOE REGIONAL MEDICAL
CENTER. :

' XXAIL

As a proximate result of the infentional conduct of the Defendants, and each of them, and
their failure to provide standard of oaIe' treatment as advertised and promised, LYAM suffered
severo distress and progressive asphyxia, and was consequently diagnosed with hypoxemic-
ischemic encephalopathy. ' t
' , XXX

Asa furthe'r direct and proximate result of the intentional conduct of the Defendants, and
each of them, as aforesaid, Plaintiff TAWNI has suffered and will continue to suffer serious
emotional distress as & result of the delayed birth of her child and her child’s present and long-
term disability, all to her general damage in a just and easonable amount in excess of TEN
THOUSAND DOLLARS ($10,000.00).

As a further direct and proximate result of the negligence and wrongfil conduct of the
Defendants, and each of them, as aforesaid, the Plaintiff LYAM has suffered and will continue to

suffer general damages in a just and reasonable amount in excess of TEN THOUSAND
DOLLARS ($10,000.00).

FOURTH CLATM FOR RELIEF
(Negligent Infliction of Emotional Distress-Tawni McCrosky)

KXVI,
Plaintiff TAWNI repeats and repleads' cach and every allegation contained in all prior
paragraphs and incorporates the samo hetein by reference as to all defendants, '

/1
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XXVIL
At all ties material heteto, there existed and continues to exists a close relationship
between plaintiffs, TAWNI and LYAM, namely, mother and child, and the defendants, and each
of thom, wete aware of thig close relationship when, they agreed to cate for the mother and

deliver and care for her unborn child,
. XXVIILL
It was reasonably foreseeable and éasily predictable that any acts of negligence by the

{| defendants, and each of them, that would injure the child would lead to serions emotional

distress in Plaintiff TAWNL
XXIX.

As a further direct and proximate result of the negligence and wrongfitl conduct of the
defendants, and each of them, as aforesaid, Plaintiff TAWNI has suffered and will continue to
suffer a loss of earnings and a decrease in her earning capacity to her economic damage, past,
pmsf.nt and future in a sum according to proof, '

XXX

As a further dﬁect and proximate result of the negligence and wrongful conduct of the
defendants, and each of them, as aforesaid, plaintiff, TAWNI has-s_uffered and will continue to
suffer sevére and serious emotional distress and shock and injury to her nervous system and
body, all to her general damage in a just and reasonable amount in excess of TEN THGUSAND
DOLLARS ($10,000.00). ' ’

WHEREFORE, Plaintiffs, while expressly reserving their right to amend ﬂns Complaint
up to and including the time of frial to include additional Defendants as’ well as additional
theories of recovery and items of damages not yet ascertained, demand judgment against the

Defendants, and each of them, as follows:

1. For general damages fo the Plaintiffs, and each of them, in a just and reasonable
amount in excess of TEN THOUSAND DOLLARS ($10,000.00), each;
2, For special or economic damages to the Plaintiffs, and each of them, according o
proof;
“0-
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1. For general damages to the Plaintiffs, and each of them, in a just and reasonable
amount in excess of TEN THOUSAND DOLLARS ($10,000.00), each;
2. For special or economic datages to the Plaintiffs, and sach of them, according to
proof;
3 For attorney’s fecs if any be allowed under the law;
4 For prejudgment interest;
5. For costs of suit incurred herein; and
6 For such other and further relief as the Court deems appropriate.
The undersigned affirms that this docu:;aent does not contain the social security number
of any person.
DATED this__ day of FEBRUARY, 2015.
DURNEY & BRENNAN, LTD.
PETER D. DURNEY, ESQ., #57
ALLASIA I.. BRENNAN, ESQ,, #9766
6900 So, McCarran Blvd., Ste, 2060
Reno, NV 89509
Attorneys for Plaintiffs
-10- ' .
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CERTIFICATE OF SERVICE

I certify that ] am an employee of Durney & Brennan, Ltd., and that on the date shown -

below, pursuant to NRCP 5(b), I deposited in the United States mail at Reno, Nevada, a ttue

copy of the féregoing document, addressed to:

Edward J, Lemons, Esq.

LEMONS, GRUNDY & BISENBERG
6005 Plumas St., Ste. 300

Reno, NV 89509

John C, Kelly, Esq,
CARROLL, KELLY, TROTTER
FRANZEN & McKENNA
111 W. Ocean Blvd., 14" 1.
Long Beach, CA. 90801-5636

. DATED this day of FEBRUARY, 2015.

wlle

ABBEY WHITFIELD
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