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CLERK OF THE COURT

NOAS

MELANIE D. MORGAN, ESQ.
Nevada Bar No. 8215

MATTHEW I. KNEPPER, ESQ.
Nevada Bar No. 12796

AKERMAN LLP

1160 Town Center Drive, Suite 330
Las Vegas, Nevada 89144

Telephone: (702) 634-5000
Facsimile:  (702) 380-8572

Email: melanie.morgan@akerman.com
Email: matthew knepper@akerman.com

Attorneys for U. S. Bank, N.A., successor trustee to
Bank of America, N.A., Successor by Merger to

LaSalle Bank, N.A., as Trustee to the holders of the
Zuni Mortgage Loan Trust 20060-OAl, Mortgage
Loan Pass-Through Certificates Series 2006-OA1

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

A-14-704412-C
XXIV

Case No.:
Dept.

5316 CLOVER BLOSSOM CT TRUST,

Plaintiff,
U.S. BANK, N.A.’S NOTICE OF APPEAL

V.

U.S. BANK, N.A., SUCCESSOR TRUSTEE TO
BANK OF AMERICA, N.A. SUCCESOR BY
MERGER TO LASALLE BANK, N.A., AS
TRUSTEE TO THE HOLDERS OF THE ZUNI
MORTGAGE LOAN TRUST 2006-OAl,
MORTGAGE LOAN  PASS-THORUGH
CERTIFICATES SERIES 2006-0A 1

Defendants.

Notice is hereby given that U.S. Bank, N.A_, solely as Successor Trustee to Bank of America,
N.A., successor by merger to LaSalle Bank, N.A., as Trustee to the holders of the Zuni Mortgage

Loan Trust 2006-OA1, Mortgage Loan Pass-Through Certificates Series 2006-OA1 (U.S. Bank),

appeal to the Supreme Court of Nevada from this Court’s order of September 10, 2015 granting
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Countermotion for Summary Judgment.

DATED this 28th day of September, 2015.

136270336:1}

Plaintiff Clover Blossom Ct Trust’s Motion for Summary Judgment and Denying U.S. Bank’s

AKERMAN LLP

/s/ Matthew I. Knepper

MELANIE D. MORGAN, ESQ.
Nevada Bar No. 8215

MATTHEW 1. KNEPPER, ESQ.
Nevada Bar No. 12796

1160 Town Center Drive, Suite 330
Las Vegas, Nevada 89144

Attorneys for U. S. Bank, N.A., successor trustee
to Bank of America, N.A., Successor by Merger
to LaSalle Bank, N.A., as Trustee to the holders
of the Zuni Mortgage Loan Trust 2006-OAl,
Mortgage Loan Pass-Through Certificates
Series 2006-OA1
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 28th day of September, 2015 and pursuant to NRCP 35, 1
served through this Court's electronic service notification system ("Wiznet") a true and correct copy
of the foregoing U.S. BANK, N.A.’S NOTICE OF APPEAL on all parties and counsel as

identified on the Court generated notice of electronic filing.

Michael F. Bohn, Esq.

LAw OFFICES OF MICHAEL F. BOHN, ESQ., LTD.
mbohn@bohnlawfirm.com
office@bohnlawfirm.com

Attorneys for Plaintiff

AKERMAN LLP
1160 TOWN CENTER DRIVE, SUITE 330

LAS VEGAS, NEVADA 89144

TEL.: (702) 634-5000 — FAX: (702) 380-8572
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/s/ Lucille Chiusano

An employee of AKERMAN LLP
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CLERK OF THE COURT

ASTA

MELANIE D. MORGAN, ESQ.
Nevada Bar No. 8215

MATTHEW I. KNEPPER, ESQ.
Nevada Bar No. 12796

AKERMAN LLP

1160 Town Center Drive, Suite 330
Las Vegas, Nevada 89144

Telephone: (702) 634-5000
Facsimile:  (702) 380-8572

Email: melanie.morgan@akerman.com
Email: matthew knepper@akerman.com

Attorneys for U. S. Bank, N.A., successor trustee to

Bank of America, N.A., Successor by Merger to

LaSalle Bank, N.A., as Trustee to the holders of the
Zuni Mortgage Loan Trust 20060-OAl, Mortgage
Loan Pass-Through Certificates Series 2006-OA1

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

5316 CLOVER BLOSSOM CT TRUST,

Case No.: A-14-704412-C
Plaintiff, Dept. No.:  XXIV
V. U.S. BANK, N.A’S CASE APPEAL

STATEMENT
U.S. BANK, N.A., SUCCESSOR TRUSTEE TO
BANK OF AMERICA, N.A. SUCCESSOR BY
MERGER TO LASALLE BANK, N.A., AS
TRUSTEE TO THE HOLDERS OF THE ZUNI
MORTGAGE LOAN TRUST 2006-OAl,
MORTGAGE LOAN PASS-THROUGH
CERTIFICATES SERIES 2006-OA1

Defendants.

U.S. Bank, N.A_, solely as Successor Trustee to Bank of America, N.A., successor by merger
to LaSalle Bank, N.A., as Trustee to the holders of the Zuni Mortgage Loan Trust 2006-OAl,
Mortgage Loan Pass-Through Certificates Series 2006-OA1 (U.S. Bank), by and through its
attorneys of record at Akerman LLP, submits its Case Appeal Statement pursuant to NRAP 3()(3).

1. The appellant filing this case appeal statement 1s U.S. Bank, as described above.
2. The order appealed is the order of September 10, 2015 granting Plaintiff 5316 Clover

Blossom Ct Trust’s Motion for Summary Judgment and denying U.S. Bank’s Countermotion

136270179;13{3869359-v1
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10.

11.

12.

{36270179;1} 2

for Summary Judgment and all interlocutory orders incorporated therein by the Honorable
Judge Jim Crockett.

Counsel for appellant U.S. Bank are Melanie D. Morgan, Esq. and Matthew 1. Knepper, Esq.,
of Akerman LLP, 1160 N. Town Center Drive, Suite 330, Las Vegas, Nevada 89144.

Trial counsel for Respondent 5316 Clover Blossom Ct Trust is Michael F. Bohn, Esq., 376
East Warm Springs Road, Suite 140, Las Vegas, Nevada 89119. U.S. Bank is unaware of
whether trial counsel will also act as appellate counsel for Respondent.

Counsel for U.S. Bank are licensed to practice law in Nevada. Trial counsel for Respondent
is licensed to practice law in Nevada.

U.S. Bank was represented by retained counsel in the district court.

U.S. Bank is represented by retained counsel on appeal.

U.S. Bank was not granted leave to proceed in forma pauperis by the district court.

The date proceedings commenced in the district court was July 25, 2014.

In this action, Respondent alleges that it owns the property located at 5316 Clover Blossom
Ct., North Las Vegas, Nevada (Property) free and clear of all liens as a result of an HOA
foreclosure sale. Respondent filed a complaint for quiet title to have the court declare that
Respondent bought the Property free and clear of U.S. Bank’s interests, including the deed of
trust held by U.S. Bank (the Deed of Trust). U.S. Bank alleges that the Deed of Trust was
not extinguished by the HOA foreclosure sale because its predecessor-in-interest’s attempted
tender satisfied the tender rule, the foreclosure sale was not commercially reasonable,
Respondent failed to demonstrate good title, and NRS 116.3116 is unconstitutional. The
district court granted Respondent's motion for summary judgment over Appellants’
opposition and Rule 56(f) affidavit attesting that it required additional factual discovery to
develop its defenses and denied U.S. Bank’s countermotion for summary judgment. U.S.
Bank now appeals that order.

This case has not previously been the subject of an appeal to or original writ proceeding in
the Supreme Court.

This appeal does not involve child custody or visitation.
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13. This appeal does not involve the possibility of settlement.

DATED this 28th day of September, 2015.
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AKERMAN LLP

/s/ Matthew 1. Knepper

MELANIE D. MORGAN, ESQ.
Nevada Bar No. 8215

MATTHEW I. KNEPPER, ESQ.
Nevada Bar No. 12796

1160 Town Center Drive, Suite 330
Las Vegas, Nevada 89144

Attorneys for U. S. Bank, N.A., successor trustee
to Bank of America, N.A., Successor by Merger
to LaSalle Bank, N.A., as Trustee to the holders
of the Zuni Mortgage Loan Trust 2006-OAl,
Mortgage Loan Pass-Through Certificates
Series 2006-OA1
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 28th day of September, 2015 and pursuant to NRCP 35, 1
served through this Court's electronic service notification system ("Wiznet") a true and correct copy
of the foregoing U.S. BANK, N.A.”’S CASE APPEAL STATEMENT on all parties and counsel as

identified on the Court generated notice of electronic filing.

Michael F. Bohn, Esq.

LAw OFFICES OF MICHAEL F. BOHN, ESQ., LTD.
mbohn@bohnlawfirm.com
office@bohnlawfirm.com

Attorneys for Plaintiff

AKERMAN LLP
1160 TOWN CENTER DRIVE, SUITE 330

LAS VEGAS, NEVADA 89144

TEL.: (702) 634-5000 — FAX: (702) 380-8572
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/s/ Lucille Chiusano

An employee of AKERMAN LLP
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Nevada Bar No.: 1641
mbohn{@bohnlawfirm.com

LAW OFFICES OF

MICHAEL F. BOHN, ESQ., LTD.

3776 East Warm Springs Road, Ste. 140
Las Vegas, Nevada 89119

CLERK OF THE COURT

(702) 642-3113/(702) 642-9766 FAX
Attorney for plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
5316 CLOVER BLOSSOM CT TRUST CASE NO.: A704412
DEPT NO.: XX1V
Plaintiff,

Vs.

U.S. BANK, NATIONAL ASSOCIATION, Date of hearing: August 20, 2015

SUCCESSOR TRUSTEE TO BANK OF Time of hearing: 9:00 a.m.

AMERICA, N.A., SUCCESSOR BY MERGER
TO LASALLE BANK, N.A., AS TRUSTEE TO
THE HOLDERS OF THE ZUNI MORTGAGE
LOAN TRUST 2006-OA1, MORTGAGE
LOAN PASS-THROUGH CERTIFICATES
SERIES 2006-OA1; and CLEAR RECON
CORPS

Defendants.

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND
JUDGMENT GRANTING QUIET TITLE

The motion of plaintiff 5316 Clover Blossom Ct Trust for summary judgment and defendant U S.
Bank’s National Association’s countermotion for summary judgment having come before the court on
August 20, 2015, Michael F. Bohn, Fsq. a iIff and Melanie Morgan, Esq.
appearing on behalf of defendant US. Bank, and the court, having reviewed the motion and

countermotion and the oppositions thereto, and having heard the arguments of counsel, the court makes

1t’s findings of fact, conclusion of law and judgment as follows.

Docket 68915 Document 2015-32333
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FINDINGS OF FACT

1. The plaintiff acquired the property commonly known as 5316 Clover Blossom Ct., North Las
Vegas, Nevada, at foreclosure sale conducted J anuary 16, 2013, as evidenced by the foreclosure deed
recorded on January 24, 2013,

2. Defendant U.S. Bank is the current beneficiary of a trust deed which was recorded as an
encumbrance to the subject property on June 30, 2004.

3. Defendant U.S. Bank acquired it’s interest in the deed of trust by assignment which was

recorded on June 20, 2011.

4. Prior to the foreclosure sale, the foreclosure agentrecorded the notice of delinquent assessment
lien on February 22, 2012,

5. On April 20, 2012, the foreclosure agent recorded a notice of default and election to sell under
homeowners association lien. The foreclosure agent also mailed the notice to U.S. Bank National
Association.

6. OnOctober 31,2012, the foreclosure agentrecorded anotice of trustee’s sale. The foreclosure
agent also mailed a copy of the notice of sale by certified mail to U.S. Bank National Association.

7. The foreclosure agent also posted the notice on the property and 1n three locations throughout
the county.

8. The foreclosure agent also published the notice of sale in the Nevada Legal News.

9. The HOA foreclosure agent issued a deed upon sale which was recorded on J anuary 24, 2013.

The deed contains the following recitals:

This conveyance is made pursuant to the powers conferred upon Trustee by NRS 116 et
seq., and that certain Notice of Delinquent Assessment Lien, described hérein. Default
occurred as set forth in a Notice of Default and Election to Sell which was recorded in the
office of the recorder of said county. All requirements of law regarding the mailing of
copies of notices and the posting and publication of the copies of the Notice of Sale have
been complied with. Said property was sold by said Trustee at public auction on J anuary

16, 2013 at the place indicated on the Notice of Trustee's Sale.

I'T. Prior to the HOA foreclosure sale, the defendant tendered what it believed the super priority

amount of the lien. The tender was rejected by the foreclosure agent, and the defendant failed to take any

2




additional steps to protect it’s interest in the property.

12. Any findings of fact which should be considered to be a conclusion of law shall be treated

as such.

CONCLUSIONS OF LAW

1. Summary judgment is appropriate and “shall be rendered forthwith” when the pleadings and
other evidence on file demonstrate “no genuine issue as to any material fact |[remains] and the moving

party 1s entitled to judgment as a matter of law. See NRCP 56(¢); Wood v. Safeway. Inc., 121 Nev. 724,
729,121 P.3d 1026 (2005).

2. To defeat a motion for summary judgment the non-moving party bears the burden to “do more
than simply show there is some metaphysical doubt: as to the operative facts. Wood, 121 Nev. at 732

(citing Matsushita Electric Industrial Co. v. Zenith Radio, 475 U.S. 574,586 (1983)). Moreover, the non-

moving party must come forward with specitic facts showing a genuine issue exists for trial. Matsushita,

475 U.S. at 587; Wood P.3d at 1130.

3. When ruling on a motion for summary judgment, the court may take judicial notice of the

public records attached to the motion. See Harlow v. MTC Financial, Inc., 865 F. Supp 2d 1095 (D. Nev.
2012). The recorded documents attached 1o the plaintiffs motion are referenced in the complaint and/or
are public records of which the Court may, and did take judicial notice. See NRS 47.150; Lemel v.
Smith, 64 Nev. 545 (1947) (Judicial Notice takes the place of proofand is of equal force.”) “Documents
accompanied by a certificate of acknowledgment of a notary public or officer authorized by law to take
acknowledgments are presumed to be authentic.” NRS 52.165.

4. The defendant did not object to the authenficity of any of the exhibits attached to the plaintiff’s
motion for summary judgment,

5. Plaintiff’s complaint alleges three claims for relief against defendant U.S. Bank, for
declaratory relief, injunctive relief, and quiet title. Summary judgment in favor of the plaintiff on all of
plaintiff’s claims for relief are appropriate.

6. The HOA foreclosure sale complied with all requirements of law, including but not limited

to, recording and mailing of copies of Notice of Delinquent Assessment and Notice of Default, and the

3
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recording, posting and publication of the Notice of Sale.

7. There is a public policy which favors a final and conclusive foreclosure sale as to the

purchaser. See 6 Angels. Inc. v. Stuart-Wright Mortgage, Inc.. 85 Cal. App. 4th 1279, 102 Cal. Rptr. 2d
711 (2011); McNeill Family Trust v. Centura Bank, 60 P.3d 1277 (Wyo. 2003); In re Suchy, 786 F.2d

900 (9th Cir. 1985); and Miller & Starr, California Real Property 3d §10:210.

8. There is a common law presumption that a foreclosure sale was conducted validly. Fontenot

v. Wells Fargo Bank, 198 Cal. App. 4th 256, 129 Cal. Rptr. 3d 467 (2011); Moeller v. Lien 25 Cal. App.

4th 822, 30 Cal. Rptr. 2d 777 (1994); Burson v. Capps, 440 Md. 328, 102 A.3d 353 (2014); Timm v.

Dewsnup 86 P.3d 699 (Utah 2003); Deposit Insurance Bridee Bank. N.A. Dallas v. McQueen, 804 S.W.

2d 264 (Tex. App. 1991); Myles v. Cox, 217 S0.2d 31 (Miss, 1968); American Bank and Trust Co v.

Price, 688 S0.2d 536 (La. App. 1996); Meeker v. Eufaula Bank & Trust, 208 Ga. App. 702,431 S.E. 2d
475 (Ga. App 1993).

9. Nevada has a disputable presumption that “the law has been obeyed.” See NRS 47.250(16).
This creates a disputable presumption that the foreclosure sale was conducted in compliance with the law.

10. The recitals in the foreclosure deed are sufficient and conclusive proof that the required
notices were mailed by the HOA. See NRS 116.31166 and NRS 47.240(6) which also provides that
conclusive presumptions include “lajny other presumption which, by statute, is expressly made
conclusive.” Because NRS 116.31166 contains such an expressly conclusive presumption, the recitals
in the foreclosure deed are “conclusive proof” that defendant bank was served with copies of the required
notices for the foreclosure sale,

I1. The court also finds that commercial reasonableness is not an issue in an HOA foreclosure

sale. NRS Chapter 116 does not contain a commercial reasonableness requirement, and the court will

not read a requirement into a statute which is not expressly stated in the statute. Pro-Max Corp. v,

Feenstra, 117 Nev. 90, 16 P.3d 1074 (2001).

12. The defendants constitutional challenge to the foreclosure sale is also without merit. NRS
116.31168 specifically incorporates the notice requirements of NRS 107.090 into the foreclosure

procedure and requires that copies of both the notice of default and the notice of sale be mailed to holders

4
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of subordinate interests.

I13. NRS 116.31168(a) provides in part that the “provisions of NRS 107.090 apply to the
foreclosure of an association’s lien as if a deed of trust were being foreclosed.” Likewise NRS 107.090
provides in part;

Request for notice of default and sale: Recording and contents; mailing of notice;
request by homeowners’ association; effect of request.

3. The trustee or person authorized to record the notice of default shall, within 10 days
after the notice of default is recorded and matled pursuant to NRS 107.080, cause to be
deposited in the United States mail an envelope, registered or certified, return receipt
requested and with postage prepaid, containing a copy of the notice, addressed to:

(a) Each person who has recorded a request for a copy of the notice; and

(b) Each other person with an interest whose interest or claimed interest is subordinate to
the deed of trust.

4. The trustee or person authorized to make the sale shall, at least 20 days before the date

of'sale, cause to be deposited in the United States mail an envelope, registered or certified,

return receipt requested and with postage prepaid, containing a copy of the notice of time

and place of sale, addressed to each person described in subsection 3.

14. There is no issue of fact regarding whether the former owner was in default in payment of the
assessments as well as whether the len and foreclosure notices were properly served and posted. The
recitals in the foreclosure deed are conclusive as to these issues. Furthermore, the plaintiff presented
proof, which was not controverted that the notices were mailed, published, and posted.

15. There is no issue regarding whether or not the association foreclosed on the “super-priority”

portion of it’s lien. As stated in the Nevada Supreme Court in the case of SFR Investments Pool 1.LLC

v. U.S. Bank, N.A., 130 Nev. Adv. Op. 75, 334 P.3d 408 (2014) as to first deeds of trust, NRS

116.3116(2) splits an HOA lien into two pieces, a superpriority piece and a subpriority piece. Unless the
superpriority piece has been satisfied prior to the foreclosure sale, the HOA foreclosure sale on it’s
assessment lien would necessarily include both the superpriority piece and a subpriority piece of the lien.
The defendant failed to present any evidence that the superpriority portion of the lien was satisfied prior

to the foreclosure sale.

16. There is no requirement in NRS Chapter 116 that a purchaser be a bonafide purchaser.

5




T e )

O

17. The tender of the amount the defendant believed to be the super priority amount does not
affect the title received by the plaintiff because once the tender was rejected, the defendant failed to take
any further steps to protect it’s interest.

18. Any conclusion of law which should be a finding of fact shall be considered as such.

ORDER and JUDGMENT

ITISHEREBY ORDERED, ADJUDGED AND DECREED that plaintiff 5316 Clover Blossom
Ct Trust motion for summary judgment is granted.

ITISFURTHER ORDERED that defendant U.S. Bank National Association countermotion for
summary judgment is denied.

IT IS FURTHER ORDERED that judgment is entered on behalf of plaintiff 5316 Clover
Blossom Ct Trust and against defendant U.S. Bank National Association .

IT' IS FURTHER ORDERED that title to the real property commonly known 5316 Clover
Blossom Ct., North Las Vegas, Nevada and legally described as:

All that certain real property situated in the County of Clark, State of Nevada, described
as follows:

Parcel I:

Lot Ninety two (92) of the Plat of Arbor Gate as shown by map thereof on file in Book
91 of Plats, page 71, in the office of the County Recorder of Clark County, Nevada

Parcel 11

A non-exclusive easement for ingress and egress and enjoyment in and to the Association
property as set forth in the Declaration of Covenants, Coditions and Restrictions for
Country Garden (Arbor Gate) a common interest community recorded February 25, 2000
in Book 200000225 as Document No. 00963, of Official Records of Clark County,
Nevada, as the same may from time 1o time be amended and/or supplemented, which
easement is appurtenant to Parcel One.,
is hereby quieted in the name of plaintiff 5316 Clover Blossom Ct Trust
IT IS FURTHER ORDERED that as a result of the foreclosure sale conducted on J anuary 16,
2013, and the foreclosure deed recorded on J anuary 24, 2013 as instrument number 201301240002549,
the interests of defendant U.S. Bank National Association as well as it’s heirs or assi gns in the property

commonly known as 5316 Clover Blossom Ct., North Las Vegas, Nevada are extinguished.
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ITIS FURTHER ORDERED that defendant U.S. Bank National Association as well as it’s heirs

and assigns have no further right, title or claim to the real property commonly known as 5316 Clover

Blossom Ct., North Las Vegas, Nevada.

IT IS FURTHER ORDERED that defendant U.S. Bank National Association as well as it’s heirs

and assigns, or anyone acting on their behalf are forever enjoined from asserting any estate; right, title or

interest in the real property commonly known as 5316 Clover Blossom Ct., North Las Vegas, Nevada

as a result of the deed of trust recorded on Jyne 30, 2004 as instrument number 20040630-0002408.

IT IS FURTHER ORDERED that defendant U.S. Bank National Association aswell asit’s heirs

and assigns or anyone acting on it’s behalf are forever barred {rom enforcing any rights against the real

property commonly known as 5316 Clover Blossom Ct. , North Las Vegas, Nevada as a result of the deed

of trust recorded on June 30, 2004 as instrument number 200406

Respectfully submitted by:

LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

By: j;3527? ey

Michael F. Bohn Esq.
376 East Warm gprmgs Road, Suite 140
Las Vegas, Nevada 89119

Attorney for plaintiff

Reviewed by:
AKERMAN LLP

BYZ( f"{a A (ﬂ\ o
Meélanie Morgan, Esq,

1160 Town Center Dj Lve Suite 330
Las Vegas, Nevada §9 144

Attorney for U.S. Bahk National Association

0-§002408,
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MELANIE D. MORGAN, ESQ.
Nevada Bar No. 8215

TENESA S. SCATURRO

Nevada Bar No. 12488

AKERMAN LLP

1160 Town Center Drive, Suite 330
Las Vegas, Nevada 89144
Telephone: (702) 634-5000
Facsimile : (702) 380-8572

Email: melanie.morgan@akerman.com
Email: tenesa.scaturro@akerman.com

Attorneys for U. S. Bank, N.A., successor trustee to
Bank of America, N.A., Successor by Merger fo
LaSalle Bank, N.A., as Trustee fo the holders of the
Zuni Mortgage Loan Trust 2006-OA1, Mortgage
Loan Pass-Through Certificates Series 2006-OA1

DISTRICT COURT
CLARK COUNTY, NEVADA
5316 CLOVER BLOSSOM CT TRUST, Case No.:
Dept.
Plaintiff,
U.S. BANK,
v. , BRIEFING

U.S. BANK, N.A., SUCCESSOR TRUSTEE TO | JUDGMENT

Electronically Filed
08/13/2015 10:36:42 AM

U o

CLERK OF THE COURT

A-14-704412-C
XXIV

N.A.’S SUPPLEMENTAL
IN SUPPORT OF ITS

COUNTERMOTION FOR SUMMARY

AND OPPOSITION TO

BANK OF AMERICA, NLA. SUCCESOR BY | PLAINTIFF’S MOTION FOR SUMMARY

MERGER TO LASALLE BANK, N.A., AS| JUDGMENT
TRUSTEE TO THE HOLDERS OF THE ZUNI
MORTGAGE LOAN TRUST 2006-OAl,
MORTGAGE LOAN PASS-THROUGH
CERTIFICATES SERIES 2006-OA1

Defendants.

Defendant U.S. Bank, N.A., solely as Successor Trustee to Bank of America, N.A., successor

by merger to LaSalle Bank, N.A., as Trustee to the holders of the Zuni Mortgage Loan Trust 2006-

OA1, Mortgage Loan Pass-Through Certificates Series 2006-OA1 (U.S. Bank), hereby submits this

supplemental briefing addressing whether Bank of America’s super-priority tender extinguished the

HOA'’s super-priority lien and whether the deed recitals contained in the Trustee’s Deed Upon Sale

are conclusive proof that all requirements of law were satisfied.

{3849200-v1-Johnson Supplemental Briefing, DOCX}
Docket 68915 Document 2015-32333
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MEMORANDUM OF POINTS AND AUTHORITIES

| INTRODUCTION

U.S. Bank’s Countermotion for Summary Judgment should be granted because Bank of
America tendered the super-priority amount of the HOA’s lien prior to the foreclosure sale,
‘extinguishing that portion of the HOA’s lien. To the extent the super-priority tender did not
extinguish the super-priority lien, the HOA’s foreclosure sale was still invalid because the HOA’s
wrongful rejection of the super-priority tender violated the HOA’s obligation of good faith, and
caused the HOA Lien Statute to operate unconstitutionally as applied to the facts of this case.

Even if U.S. Bank’s Countermotion is denied, Plaintiff’s Motion for Summary Judgment
should also be denied because the Trustee’s Deed recitals are insufficient to prove that the HOA
complied with the HOA Lien Statute. Even if this Court were to hold that every recital contained in a
deed served as conclusive, irrefutable proof that the recited act took place, the Trustee’s Deed in this
case only contains recitals related to the notice provided by the HOA, If this Court is not inclined to
grant U.S. Bank’s Countermotion for Summary Judgment on the pure legal issue of the
constitutionality of the HOA Lien Statute, or based on the unrefuted evidence that Bank of America
tendered the super-priority amount prior to the sale, more discovery is necessary to determine

whether the HOA complied with the HOA Lien Statute.

Il ARGUMENT |

A, Bank of America’s super-priority tender extinguished that portion of the HOA’s lien.

This Court should grant U.S. Bank’s Countermotion for Summary Judgment because Bank of
America’s supet-priority tender extinguished that portion of the HOA’s lien prior to the foreclosure
sale. U.S. Bank has produced unrefuted evidence that it tendered $1,495.00 to the HOA Trustee prior
to the foreclosure sale. U.S. Bank’s Countermotion, Ex. H-3. This amount included not only the nine
months of delinquent assessments that constituted the statutorily-defined super-priority amount, but
also $999.50 for “reasonable collection costs.” Id. Inexplicably, the HOA Trustee rejected this

payment and proceeded with the foreclosure sale.
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A tender which has been made and rejected precludes foreclosure and discharges the subject
lien. See Bisno v. Sax, 175 Cal. App. 2d 714, 724, 346 P.2d 814 (Cal. Dist. Ct. App. 1959) (“[T]he
acceptance of payment of a delinquent installment of principal or interest cures that particular default
and precludes a foreclosure sale based upon such a preexisting delinquency. The same is true of a
tender which has been made and rejected.”); Lichty v. Whitney, 80 Cal. App. 2d 696, 701, 182 P.2d
582, 582 (Cal. Dist. Ct. App. 1947) (“A tender of the amount of a debt, though refused, extinguishes
the lien of a pledgee, and will entitle the pledger to recover the property pledged.”)

According to Plaintiff itself, the Nevada Supreme Court “said not once, but twice, that ... the
bank could have paid the super priority amount to preserve its interest in the property” in SFR
Investments. Pltl’s MSJ, at 14; see SFR Investments, 334 P.3d at 414 (“[A]s junior lienholder, [the
holder of the first deed of trust] could have paid off the [HOA] lien to avert loss of its security[.]”).
Other jurisdictions agree that a tender which has been made, even if rejected, precludes foreclosure
and discharges the subject lien. See Bisno v. Sax, 346 P.2d 814, 820 (Cal. Dist. Ct. App. 1959)
(“[TThe acceptance of payment of a delinquent installment of principal or interest cures that
particular default and precludes a foreclosure sale based upon such a preexisting delinquency. The
same is true of a tender which has been made and rejected.”); Lichty v. Whitney, 182 P.2d 582, 582
(Cal. Dist. Ct. App. 1947) (“A tender of the amount of a debt, though refused, extinguishes the lien

ofapledgee,and will entitle the pledgér to recover the propeffj','f"' pledged”), Seédrs \ Classen

Garage and Service Co., 612 P.2d 293, 295 (Okla. Civ. App. 1980) (“A proper and sufficient tender
of payment operates to discharge a lien.”).

U.S. Bank has produced unrefuted evidence that it tendered the super-priority amount prior
to the sale. U.S. Bank’s Countermotion, Ex. H-3. By doing so, U.S. Bank “avert[ed] the loss of its
security” according to the Nevada Supreme Court. See SFR Investments, 334 P.2d at 414. This
Court’s analysis should end here, and summary judgment should be entered in favor of U.S. Bank.

In retort, Plaintiff contends that “[U.S. Bank] has produced no evidence ... that plaintiff was
made aware that defendant claimed that the HOA had wrongfully prevented it from curing the
superpriority lien amount prior to the sale.” Pltf’s Opposition, at 15. Plaintiff has failed to explain

the relevance of this argument. The SFR Investments Court was unequivocal in stating that a pre-
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foreclosure tender of the super-priority amount preserved the first-priority position of a deed of trust.
See SFR Investments, 334 P.2d at 414, Whether Plaintiff was aware of the super-priority tender is
irrelevant to this action.

Even if this Court construes Plaintiff’s argument as a good-faith purchaser defense, Plaintiff
misconstrues who bears the burden of proof on this point. “In a quiet title action, the burden of proof
rests with the plaintiff to prove good title in himself.” Breliant v. Preferred Equities Corp., 112 Nev,
663, 669, 918 P.2d 314, 318 (1996). As discussed in Section C below, Plaintiff attempts to rely
solely on the Trustee’s Deed recitals as “conclusive proof” that the HOA sale was properly
conducted. However, there are no recitals regarding how the foreclosure sale was conducted, or
whether the super-priority amount was property calculated under NRS 116.3115. Without any deed
recitals, there can be no evidentiary presumption favoring Plaintiff on these points. Rather, U.S.
Bank and Plaintiff are on an equal evidentiary footing. Therefore, even if Plaintiff’s good-faith
purchaser defense is valid, it must produce evidence showing that it was unaware of the super-
priority tender to prevail on that defense. Plaintiff has produced none. Even if the defense is valid,

Plaintiff’s summary judgment motion should be denied.

B. The HOA Trustee’s tender rejection breached the duty of good faith required by the

HOA Lien Statute and violated the Due Process Clause.

Even if Bank of America’s super-priority tender did no.t e}iﬁ.ﬁguish them gﬁper-priority portlon
of the HOAs lien, it still invalidated the sale for two additional reasons. First, the HOA’s decision to
reject payment of an amount exceeding the super-priority portion of the lien and instead sell the
property for a miniscule amount was made in bad faith, The HOA Lien Statute imposes an
obligation of good faith in the “performance and enforcement” of “every duty governed by” the
statute. NRS 116.1113. When Bank of America offered to pay the super-priority amount to the
HOA, the HOA had two choices: (1) accept the super-priority payment and forego foreclosure, or (2)
reject the super-priority payment and proceed with the foreclosure. Under either scenario, the HOA
would receive the same amount—the super-priority portion of its lien. By capriciously choosing to

reject the super-priority tender and proceed with foreclosure, the HOA unnecessarily attempted to
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extinguish U.S. Bank’s $147,456.00 lien. This clear violation of the HOA’s obligation to act in good
faith invalidates the foreclosure sale on which Plaintiff’s quiet title claim relies.

Second, because (under Plaintiff’s theory) U.S. Bank’s property interest was extinguished
without it or its predecessors having any notice of the super-priority amount of the lien, the HOA
Lien Statute operated unconstitutionally under the Due Process Clause. “[W]hen notice is a person’s
due, process which is a mere gesture is not due process.” Mullane v. Central Hanover Bank & Trust
Co., 339 U.S. 306, 315 (1950). The notice U.S. Bank was provided here was, at most, a “mere
gesture” of process. Faced with the potential deprivation of its constitutionally-protected property
interest, Bank of America' tendered the super-priority amount of HOA’s lien. U.S. Bank’s
Countermotion, Ex. H-3. Rather than provide Bank of America with the amount necessary to satisfy
the HOA’s lien, the HOA Trustee rejected this payment without explanation. Without notice of the
super-priority amount, U.S. Bank had no opportunity to protect its property interest prior to the
HOA'’s foreclosure. As applied to the circumstances of this case, the HOA Lien Statute operated
unconstitutionally, invalidating the HOA foreclosure sale.

By wrongfully rejecting Bank of America’s super-priority tender, the HOA breached its duty
of good faith and caused the HOA Lien Statute to operate unconstitutionally as applied to the facts

of this case. For those reasons, the HOA’s foreclosure sale was invalid. Accordingly, this Court

C. The Trustee’s Deed’s recitals are insufficient to show full compliance with the HOA
Lien Statute.

Even if this Court denies U.S. Bank’s Countermotion, Plaintiff’s Motion for Summary
Judgment should also be denied because the recitals contained in the Trustee’s Deed Upon sale are
not conclusive proof that all requirements of law have been satisfied, and any presumption arising
from the recitals is limited to the matters actually recited. Specifically, Plaintiff’s Motion for
Summary Judgment should be denied because (1) the Trustee’s Deed’s recitation of compliance with
the HOA Lien Statute is not a substitute for actual compliance, (2) the Trustee’s Deed’s recitals are

unsupported legal conclusions not entitled to the NRS 116.31166 presumption, (3) the Trustee’s

' Bank of America serviced the loan secured by U.S. Bank’s Deed of Trust.
{3849200-v1-Johnson Supplemental Briefing. DOCX} 5
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Deed contains recitals related solely to notice, and (4) discovery is necessary to determine whether

the HOA actually complied with the HOA Lien Statute.

1. The Trustee’s Deed’s recitation of compliance with the HOA Lien Statute is not
a substitute for actual compliance.

Plaintiff’s contention that recitations of compliance with the HOA Lien Statute excuses the
HOA from actually complying with the statute’s notice provisions overlooks the requirements of
NRS 116.31166(3). Plaintiff’s reading of NRS 116.31166 ignores an axiomatic proposition: no part
of a statute should be construed to render another void. See Harris Assocs. v. Clark County Sch.
Dist., 119 Nev. 638, 642, 81 P.3d 532, 534 (2003); Banegas v. State Indus. Ins. System, 117 Nev.
222, 229, 19 P.3d 2435, 250 (2001) (“[W]ords within a statute must not be read in isolation, and
statutes must be construed to give meaning to all of their parts and language within the context of the
purpose of the legislation.”). Further, where statutory provisions may be viewed as conflicting, they
must be harmonized. See, e.g. Int’l Game Tech., Inc. v. Second Judicial Dist. Court ex rel. County of
Washoe, 124 Nev. 193, 201, 179 P.3d 556, 561 (2008); Acklin v. McCarthy, 96 Nev. 520, 523, 612
P.2d 219, 220 (1980) (“An entire act must be construed in light of its purpose and as a whole.”).

Ignoring these two maxims, Plaintiff reads NRS 116.31166(1-2) to mean that an HOA’s

compliance with the HOA Lien Statute rests solely on it reciting compliance with the statute’s notice

~provisions in-a foreclosure deed:. See Pltf>s MSJ, at 7.-According to Plaintiff; because the-Trustee’s |

Deed in the instant case contained these recitations, Plaintiff is entitled to summary judgment on its
quiet title claim without producing any evidence of actual compliance with the HOA Lien Statute.
See id However, Plaintiff’s interpretation is flawed because it would render the following

subsection—NRS 116.31166(3)—void. NRS 116.31166 provides:

1. The recitals in a deed made pursuant to NRS 116.31164 of:
(a) Default, the mailing of the notice of delinquent assessment, and
the recording of the notice of default and election to sell;
(b) The elapsing of the 90 days; and
(¢) The giving of notice of sale,
are conclusive proof of the matters recited.

2. Such a deed containing those recitals is conclusive against the
unit’s former owner, his or her heirs and assigns, and all other persons.
The receipt for the purchase money contained in such a deed is
sufficient to discharge the purchaser from obligation to see to the
proper application of the purchase money.

{3849200-v1-Johnson Supplemental Briefing. DOCX} 6
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3. The sale of a unit pursuant to NRS 116.31162, 116.31163 and
116.31164 vests in the purchaser the title of the unit’s owner without
equity or right of redemption.

NRS 116.31166 (emphasis added). Plaintiff essentially contends that the recitals in the Trustee’s
Deed are conclusive proof that the foreclosure extinguished U.S. Bank’s Deed of Trust under NRS
116.31166(1-2). See Pltf’s MSJ, at 7. Plaintiff’s argument ignores NRS 116.31166(3)’s requirement
that the foreclosure sale be conducted pursuant to NRS 116.31162, 116.31163, and 116.31164 to
vest the purchaser at the HOA foreclosure sale with title to the Property. The Nevada Supreme Court
has explained that the Legislature’s use of “pursuant to” means “in compliance with; in accordance
with; under...[a]s authorized by; under...[i]n carrying out." In re Steven Daniel P., 129 Nev. Adv.
Op. 73, 309 P.3d 1041, 1044 (2013) (quoting Black’s Law Dictionary at 1356 (9th ed. 2009)). The
court further explained that "pursuant to" is a "restrictive term" that mandates compliance. Id. at
1044.

Here, by using the phrase "pursuant to" in NRS 116.31166(3) with reference to NRS
116.31162, 116.31163 and 116.31164, the Nevada Legislature mandated compliance with those
statutes. Consequently, an HOA’s foreclosure sale does not vest title without equity or right of

redemption unless the HOA actually complied with NRS 116.31162, NRS 116.31163, and NRS

116.31164, not just NRS 116.31166(1).

[ I O O S R s e A O L D e
e 3 N ks W N = O O o

requirements of NRS 116.31162, NRS 116.31163, and NRS 116.31164 meaningless, it also would
lead to absurd and unjust results. Following Plaintiff’s logic, an HOA could fail to record any of the
three notices the HOA Lien Statute requires, falsely recite that they did in fact send the notices, and
the court would be forced to hold that the notices were in fact sent, even if the opposing party
produced irrefutable evidence that proved the recitals were false. And there is no limiting principle
to Plaintiff’s position; a dishonest HOA could collude with a dishonest purchaser to sell property
without any proper announcement to the current owner or other security holders and still take title to
the property free and clear under the aegis of a patently false, yet “irrefutable” recitation. The

Nevada Legislature could not have possibly intended such unjust consequences.
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2. The Trustee’s Deed’s recitals are unsupported legal conclusions not entitled to
the NRS 116.31166 presumption.

Additionally, Plaintiff is not entitled to the NRS 116.31166 presumption regarding notice
because Plaintiff’s Trustee’s Deed contains only unsupported legal conclusions. Plaintiff relies on
the minimal recitations in the Trustee’s Deed that, pursuant to NRS 116.31164 and 1116.31166, are
allegedly “conclusive proof” that proper notice was provided and proper procedure was followed.
See Pltf’s MSJ, at 7. However, Plaintiff’s Trustee’s Deed provides no facts regarding notice. See
U.S. Bank’s Countermotion,‘Ex. G. Rather, it contains only legal conclusions not subject to the
“conclusive proof” standard of NRS 116.31166(1). See id.

NRS 116.31166(1) is modeled after the Uniform Common Interest Ownership Act. UCIOA

makes clear that “a recital of the fucts of nonpayment of the assessment and of the giving of the

| notices required by this subsection are sufficient proof of the facts recited. . . .” UCIOA § 3-

116(1)(4) (emphasis added). Nothing in UCIOA or NRS 116.31166(1) allows a purchaser to rely on
unsupported legal conclusions regarding compliance with the statute.

Per NRS 116.31166, the deed recitals® that are conclusive proof of the matters recited are
limited to: (a) default, (b) the elapsing of the 90 days, and (c) the giving of notice of sale. NRS

116.31166(1). Here, the pertinent “facts,” such as actual dates, are not cited in the Trustee’s Deed—

the presumption described in NRS 116.31166(1) and UCIOA § 3-116(1)(4) is therefore inapplicable.

o S S S S e
o =2 T | L - N S = * B > o

Specifically, Plaintiff’s Trustee’s Deed does not attest to any Ifacts showing compliance with
the following requirements of the HOA Lien Statute: (1) that the Notice of Delinquent Assessment
was mailed; (2) that the Notice of Default was served by certified mail on the owners of record and
all parties of interest that requested notice; (3) that 90 days passed between the mailing of the notice
of default and the publishing of the Notice of Sale; (4) proof of mailing of all notices as required by
law; (5) posting of the Notice of Sale on the Property; (6) posting of the Notice of Sale in three

public places for twenty consecutive days prior to the foreclosure sale; or (7) the publishing of the

? The common meaning of "recital" is a formal statement of relevant facts. See Black's Law Dictionary 1435
(Rev. 4th. Ed. 1968) ("Recital: The formal statement or setting forth of some matter of fact, in any deed or
writing, in order to explain the reasons upon which the transaction is founded . . . The formal preliminary
statement in a deed or other instrument, of such deeds, agreements, or matters of fact as are necessary to
explain the reasons upon which the transaction is founded.").
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Notice of Sale in a newspaper for three consecutive weeks prior to the sale. See U.S. Bank’s
Countermotion, Ex. G; NRS 116.311635(1)(a).

For Plaintiff to have summary judgment granted in its favor, all seven of those requirements
must be met. Plaintiff has produced no evidence showing compliance with any of the seven. Rather,
Plaintiff contends that the following passage in the Trustee’s Deed is “conclusive proof” of all seven
requirements: “All requirements of law regarding the mailing of copies of notices and the posting
and publication of the copies of the Notice of Sale have been complied with.” See U.S. Bank’s
Countermotion, Ex G. This self-serving, conclusory allegation is entitled to no presumption under
NRS 116.31166.

The Alaska Supreme Court, interpreting the same UCIOA provision at issue here,” rejected
the argument that conclusory allegations in a foreclosure deed are entitled to any presumption in
Rosenberg v. Smidt, 727 P.2d 778 (Alaska 1986). There, the appellants alleged that under Alaska's
applicable statute, the recitals in the foreclosure deed were conclusive evidence of compliance in
favor of bona fide purchasers. Id. at 783. The deed in that case—strikingly similar to the Trustee’s

Deed at issue here—stated:

All other requirements of law regarding the mailing, publication and personal
delivery of copies of the Notice of Default and all other notices have been complied
with, and said Notice of Sale was publicly posted as required by law and published in

] . - - o I\ ] I\ - —t —

the Anchorage Times on August 26 and September 2, 9, and 16, 1980.

Id. The parties disputed whether the deed barred the respondents from overturning the sale based on
lack of notice. Jd. While the appellants alleged that the court should accept the recitals as
“conclusive proof,” the respondents alleged that only recitals of fact, not conclusions of law, were

subject to this standard.* Agreeing with the respondents, the court held:

3 The SFR Investments Court noted that other states’ cases interpreting UCIOA provisions are particularly
persuasive because one purpose of adopting a uniform act is “to make uniform the law with respect to its
subject matter among states enacting it.” SFR Investments, 334 P.3d at 410 (“{I]n addition to the usual tools of
statutory construction, we have available ... other states’ cases to explicate NRS Chapter 116.”). Like
Nevada, Alaska has adopted and currently uses the 1982 version of UCIOA. See eg,
http://www.uniformlaws.org/LegislativeFactSheet.aspx?title=Common%20Interest¥e200wnership%20Act%2
0(1982).

* ALASKA STAT. 3.20.080(c) provides: The deed shall recite the date and the book and page of the recording
of default, and the mailing or delivery of the copies of the notice of default, the true consideration for the
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The fact that .080(c) explicitly calls for factual details in the deed recital concerning
recording, price, publication, and sale suggests that facts are also called for
concerning mailing or delivery. Further, requiring a factual recital tends to assure
that the requirements of law concerning mailing or delivery are complied with. A
conclusory statement can be a matter placed in a form, or a programmed deed, and
will not require the trustee to review what was actually done. A factual recital does
require review in each case., While a factual recital requirement does not protect
against fraud in all cases, it does tend to prevent the more common failings of
oversight and neglect. A conclusory recital, on the other hand, accomplishes little or
nothing,

Id. at 786 (emphasis added). The court also reasoned that one of UCIOA's primary purposes was to
“require that effective notice of default and sale be given to parties in interest, and to provide a self-
effecting method of assuring that such notice 1s given.” Id. To further the intended purpose of the
statutory présumption, the court held that “what is required is a recital of fact specifying what the
trustee has done, not a mere conclusory statement that the trustee has complied with the law.” Id. at
785.

Like the foreclosure deed in Rosenberg, the Trustee’s Deed in this case presents no facts
entitled to the presumption that the IHHOA complied with the notice provisions of the HOA Lien

Statute. It does not provide, for example, what notice was given, when notices were given, the facts

concerning the default which led to the foreclosure, or any detail regarding the conduct of the sale.

N T N S N o A A o
o ~N SN R W= O N o0

Because Plaintiff’s Trustee’s Deed does not provide the proper factual recitations, it is not entitled to

any presumption under NRS 116.31166(1). Since Plaintiff is not entitled to the NRS 116.31166(1)

conveyance, the time and place of the publication of notice of sale, and the time, place and manner of sale,
and refer to the deed of trust by reference to the page, volume and place of record.

* The line of cases that disallow an expert witness to give an opinion as to legal conclusions provide a helpful illustration.
See, e.g., Mukhtar v. Cal. State Univ., 299 F.3d 1053, 1066 (9th Cir. 2002); McHugh v. United Serv. Auto. Ass'n, 164
F.3d 451, 454 (9th Cir. 1999); United States v. Duncan, 42 ¥.3d 97, 101 (2d Cir. 1994). An expert may not state legal
conclusions by applying the law to the facts. Oakland Oil Co. v. Conoco, Inc., 144 F.3d 1308, 1328 (10th Cir. 1991).
"In no instance can a witness be permitted to define the law of the case." Specht v. Jenson, 853 F.2d 805, 810 (10th Cir.
1988). The law is for a court to determine. Marx & Co., Inc. v. Diner's Club, Inc., 550 F.2d 505, 509-10 (2d Cir. 1977).
Just as an expert witness is not allowed to apply the law to facts or to determine the law of the case, a trustee is similarly
barred from attempting to accomplish the same result through the mechanism of the frustee's deed upon sale. A
legislature may not legislate away a court's power to apply facts to law without also violating the separation of powers
contemplated under the Nevada and United States’ Constitutions.
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presumption on which it solely relied, Plaintiff has failed to show that it complied with the HOA

Lien Statute. Accordingly, Plainti{f’s Motion for Summary Judgment should be denied.

3. The Trustee’s Deed’s only recites compliance with the HOA Lien Statute’s
notice provisions.

The Trustee’s Deed in the instant case contains the following recitation: “All requirements of
law regarding the mailing of copies of notices and the posting and publication of the copies of the
Notice of Sale have been complied with.” U.S. Bank’s Countermotion, Ex. G. Even if this recital is
deemed conclusive proof of the matter recited, the only matter recited concerns the mailing of the
required notices. There are no recitals regarding the myriad other requirements of the HOA Lien
Statute, including, but not limited to: (1) whether the HOA lien’s assessments were “based on a
periodic budget adopted by the association pursuant to NRS 116.3115,” as required by NRS
116.3116; or (2) whether the foreclosure sale was conducted in a commercially reasonable manner,
as required by NRS 116.1113.° Without a recital that provides Plaintiff with some presumption
regarding the HOA’s compliance with these two requirements, Plainti{f must produce some evidence
of such compliance to prevail on its instant motion for summary judgment. Plaintiff has produced

none. Accordingly, Plaintiff’s motion for summary judgment should be denied.

4. Discovery is necessary to determine whether the HOA complied with the HOA
Lien Statute.

The minimal recitals in Plaintiff’s Trustee’s Deed are insufficient to provide the HOA’s
foreclosure sale with any presumption of validity. But even if the deed recitals in this case were
sufficient to presume Plaintiff’s Deed to be valid, U.S. Bank would still be entitled to discovery
regarding whether the HOA actually complied with the HOA Lien Statute. Nevada’s Legislature did
not intend NRS 116.31166 to render the HOA Lien Statute’s notice provisions toothless. This was

confirmed by the SFR Investments Court, which remanded that case for further fact-finding despite

6 By way of example, many of the foreclosure deeds arising from HOA sales contain a recital similar to the following:

“Nevada Association Services, Inc. has complied with all requirements of law including, but not limited to, the elapsing

of 90 days, mailing of copies of the Notice of Delinquent Assessment and Notice of Default and the posting and -
publication of the Notice of Sale.” In contrast, the Trustee’s Deed in the present case does not state that the HOA Trustee
“has complied with all requirements of law, U.S. Bank’s Countermotion, Ex. G. Even if this Court determines that a
deed’s recitals are granted a conclusive presumption, this conclusive presumption surely cannot arise for matters that are
not even recited in the deed.
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the fact that the foreclosure deed in that case recited compliance with the HOA Lien Statute’s notice
provisions. 334 P.3d at 419. By its own terms, SFR Investments explained that factual development
is necessary for several of a first deed of trust holder’s defenses,” including whether the HOA
provided all required notices prior to the sale, whether the HOA authorized the sale, whether there
Was any collusion related to the sale, and whether the sale was commercially reasonable.

As in SFR Investments, discovery is necessary in this case to determine whether the
foreclosure sale complied with the HOA Lien Statute, and Plaintiff’s Motion for Summary Judgment
should be denied on that basis alone. But more importantly, Plaintiff has not met its burden to show
that the HOA complied with the HOA Lien Statute, and has thus failed to show that it is entitled to
judgment as a matter of law on its quiet title claim. Breliant v. Preferred Equities Corp., 112 Nev.
663, 669, 918 P.2d 314, 318 (1996) (“In a quiet title action, the burden of proof rests with the
plaintiff to prove good title in himself.”). Accordingly, this Court should deny Plaintiff’s Motion for

Summary Judgment.

III. CONCLUSION

This Court should grant U.S. Bank’s Countermotion for Summary Judgment because Bank of

America’s pre-foreclosure tender extinguished that portion of the HOA’s lien. Even if the tender was

| ineffective to extinguish the lien, the HOA sale was still invalid because the HOA’s wrongtul |

rejection of the super-priority tender breached the HOA’s obligation of good faith, and caused the
HOA Lien Statute to operate unconstitutionally as applied to the facts of this case.

Even if U.S. Bank’s Countermotion is denied, Plaintiff’s Motion for Summary Judgment
should also be denied because the Trustee’s Deed’s recitals are insufficient to prove that the HOA

complied with the HOA Lien Statute. Accordingly, should this Court deny U.S. Bank’s

7 See SFR Investments, 334 P.3d at 418 n. 6 (stating: “we note but do not resolve U.S. Bank’s suggestion that
we could affirm by deeming SFR’s purchase ‘void as commercially unreasonable” because “[o]n a motion to
dismiss, a court must take all factual allegations in the complaint as true and not delve into matters asserted
defensively that are not apparent from the face of the complaint); at 417-18 (stating only that the court would
assume statutorily notices were provided consistent with the standard for deciding a motion to dismiss,
without finding that the notices were provided or sufficient); and at 419 (stating that a “proper” foreclosure
sale is required to extinguish a first deed of trust).

{3849200-v1-Johnson Supplemental Briefing, DOCX} 12
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Countermotion for Summary Judgment, more discovery is necessary to determine if the HOA’s

foreclosure complied with the HOA Lien Statute.

DATED this 13th day of August, 20135.

AKERMAN LLP

/s/ Tenesa S. Scaturro

MELANIE D. MORGAN, ESQ.
Nevada Bar No. 8215

TENESA S. SCATURRO

Nevada Bar No. 12488

1160 Town Center Drive, Suite 330
Las Vegas, Nevada 89144

Attorneys for U. S. Bank, N.A., successor trustee
to Bank of America, N.A., Successor by Merger
to LaSalle Bank, N.A., as Trustee to the holders
of the Zuni Mortgage Loan Trust 2006-OAl,
Mortgage Loan Pass-Through Certificates
Series 2006-OA1
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 13th day of August, 2015 and pursuant to NRCP 5, I
served through this Court's electronic service notification system (Wiznet) a true and correct copy of
the foregoing U.S. BANK, N.A.’S SUPPLEMENTAL BRIEFING IN SUPPORT OF ITS
COUNTERMOTION FOR SUMMARY JUDGMENT AND OPPOSITION TO PLAINTIFE’S
MOTION FOR SUMMARY JUDGMENT on all parties and counsel as identified on the Court

generated notice of electronic filing.

Eserve Contact
office@bohnlawfirm.com

Michael F. Bohn, Esq.

LAW OFFICES OF MICHAEL F. BOHN, ESQ.
376 East Warm Springs Road, Suite 140

Las Vegas, Nevada 89119
mbohn@bohnlawfirm.com

Attorneys for Plaintiff

/s/ Rebecca L. Thole
An employee of AKERMAN LLP

{3849200-v1-Johnson Supplemental Briefing, DOCX} 14




AKERMAN LLP

1160 TOWN CENTER DRIVE, SUITE 330

LAS VEGAS, NEVADA 89144

TEL.: (702) 634-5000 - FAX: (702) 380-8572

[\ T N TN NG T N T N T N S N B N R N B e T = T T e S e S S
o ~1 O W Rk W N = o DNy W NN

Electronically Filed

07/22/2015 05:00:32 PM
MELANIE D. MORGAN, ESQ. .
Nevada Bar No. 8215
TENESA S. SCATURRO, ESQ. % t%““"’""
Nevada Bar No. 12488
AKERMAN LLP CLERK OF THE COURT
1160 Town Center Drive, Suite 330
Las Vegas, Nevada 89144
Telephone: (702) 634-5000
Facsimile:  (702) 380-8572
Email: melanie.morgan@akerman.com
Email: tenesa.scaturro@akerman.com

Attorneys for U. S. Bank, N.A., successor trustee to
Bank of America, N.A., Successor by Merger to
LaSalle Bank, N.A., as Trustee to the holders of the
Zuni Mortgage Loan Trust 2006-OAl, Morigage
Loan Pass-Through Certificates Series 2006-OA1

DISTRICT COURT
CLARK COUNTY, NEVADA
5316 CLOVER BLOSSOM CT TRUST, Case No.: A-14-704412-C
Dept. :  XXIV
Plaintiff,

U.S. BANK, N.A’S OPPOSITION TO
V. PLAINTIFF’S MOTION FOR SUMMARY
JUDGMENT AND COUNTERMOTION
U.S. BANK, N.A., SUCCESSOR TRUSTEE TO | FOR SUMMARY JUDGMENT BASED
BANK OF AMERICA, N.A. SUCCESOR BY | ON THE DUE PROCESS CLAUSE AND
MERGER TO LASALLE BANK, N.A., AS| TENDER, OR ALTERNATIVELY, FOR
TRUSTEE TO THE HOLDERS OF THE ZUNI | RULE 56(F) RELIEF

MORTGAGE LOAN TRUST 2006-OAl,
MORTGAGE LOAN PASS-THORUGH | Date of Hearing: 08-06-15
CERTIFICATES SERIES 2006-OA1 Time of Hearing: 9:00 AM

Defendants.

Defendant U.S. Bank, N.A., solely as Successor Trustee to Bank of America, N.A., successor
by merger to LaSalle Bank, N.A., as Trustee to the holders of the Zuni Mortgage Loan Trust 2006-
OA1, Mortgage Loan Pass-Through Certificates Series 2006-OA1 (U.S. Bank), opposes Plaintiff’s
Motion for Summary Judgment and moves for summary judgment based on the Due Process Clause
and Tender. This Opposition and Countermotion is made and based upon the Memorandum of
Points and Authorities attached hereto, all exhibits attached hereto, and such oral argument as may

be entertained by the Court at the time and place of the hearing of this matter.
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MEMORANDUM OF POINTS AND AUTHORITIES

L INTRODUCTION

U.S. Bank is entitled to summary judgment because NRS 116, ef seq., the HOA foreclosure
statute, is facially unconstitutional because it does not mandate that mortgagees receive actual notice
of HOA foreclosure sales. The Due Process Clause requires, under a// circumstances, that a statute
authorizing extinguishment of a lien in a foreclosure sale also mandate actual notice to those
lienholders. Because no provision of NRS 116 mandates actual notice to mortgagees prior to an
HOA’s foreclosure sale, the statute is facially unconstitutional. Independently, NRS 116 is
unconstitutional as applied to the circumstances of this case, because U.S. Bank was not provided
any notice of the amount of the super-priority lien that would extinguish its constitutionally-
protected property interest when foreclosed. Because the HOA’s foreclosure sale was conducted
pursuant to a statute which is unconstitutional—both facially and as applied—it is invalid, and
summary judgment should be granted in favor of U.S. Bank.

Even if NRS 116 complied with the Due Process Clause, U.S. Bank would still be entitled to
summary judgment because the loan servicer tendered payment of the super-priority amount prior to
the foreclosure sale, thereby extinguishing the super-priority portion of the HOA’s lien.
Consequently, to the extent Plaintiff received any interest in the subject property at the HOA’s
foreclosure sale, that interest in subordinate to U.S. Bank’s senior deed of trust.

Even if this Court does not grant summary judgment in favor of U.S. Bank, Plaintiff’s
Motion for Summary Judgment should be denied. Instead of offering evidence showing that the sale
of the Property for a 94% discount was commercially reasonable, Plaintiff claims that, under SFR
Investments Pool 1, LLC'v. U.S. Bank, N.A., every HOA foreclosure sale conducted pursuant to NRS
116 is commercially reasonable, no matter how diminutive the price. Plaintiff ignores the fact that
SFR Investments was a case decided at the pleadings stage on a motion to dismiss, and the Court
remanded that case for further fact-finding regarding the commercial reasonableness of the sale.
Because issues of material fact remain regarding the commercial reasonableness of the foreclosure

sale, Plaintiff’s Motion for Summary Judgment should be denied.

(34825256;1} 2




AKERMAN LLP

1160 TOWN CENTER DRIVE, SUITE 330

LAS VEGAS, NEVADA 89144

TEL.: (702) 634-5000 - FAX: (702} 380-8572

O 0 1 S i B

b b b9 b o (W) b (W) b ek — Y (- it [ p— [ —_
o0 ~1 O\ o bR WL N = D DR NN B WY = O

In the alternative, U.S. Bank is entitled to a Rule 56(f) continuance, as additional discovery is
necessary to develop facts integral to U.S. Bank’s defenses. If this Court is not inclined to grant U.S.
Bank’s Countermotion for Summary Judgment on the pure legal issue of whether NRS 116 is
facially invalid under the Due Process Clause, or because the HOA’s super-priority lien was
extinguished by the pre-foreclosure, super-priority tender, discovery is necessary to develop facts
regarding (1) how the HOA Trustee calculated the super-priority amount of the HOA’s lien before
rejecting Bank of America’s tender as insufficient, (2) whether the HOA complied with all
requirements of NRS 116, and (3) whether the sale of the Property for a 94% discount was
commercially reasonable. To the extent the Court is not inclined to grant U.S. Bank’s Countermotion
for Summary Judgment or deny Plaintiff’s Motion for Summary Judgment for the reasons set forth
below, U.S. Bank is entitled to a Rule 56(f) continuance.

II. STATEMENT OF UNDISPUTED MATERIAL FACTS

A, The Johnsons borrow $147,456.00 to purchase a home.

In June 2004, Dennis Johnson and Geraldine Johnson (collectively Borrowers) purchased
real property located at 5316 Clover Blossom Court, North Las Vegas, Nevada 89031 (the
Property). To finance this purchase, Borrower took out a loan in the amount of $147,456.00, which
was secured by a deed of trust (Deed of Trust) in favor of Countrywide Home Loans, Inc. Exhibit
A. This Deed of Trust was assigned to U.S. Bank via an Assignment of Deed of Trust, which was
recorded on June 20, 2011. Exhibit B.

B. The HOA forecloses on its $5,021.00 lien.

Alessi & Koenig, LLC (HOA Trustee), acting on behalf of Country Gardens Owners’
Association (HOA), recorded two Notices of Delinquent Assessment Liens on February 22, 2012, at
9:17 AM, both ostensibly encumbering the Property. One of the Notices stated the Borrowers owed
$1,095.50 to the HOA. Exhibit C. The other Notice stated the Borrowers owed $1,150.50 to the
HOA. Exhibit D. On April 20, 2012, the HOA Trustee recorded a Notice of Default and Election to
Sell Under Homeowners Association Lien, particularly the Lien attached as Exhibit C, stating the
total amount due to the HOA was $3,396.00. Exhibit E. The HOA Trustee then recorded a Notice of

Trustee’s Sale on October 31, 2012, stating the total amount due to the HOA was $4,039.00, and

(34825256;1} 3
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setting the sale for November 28, 2012. Exhibit F. No sale occurred on that date. Rather, on January
26, 2013, the HOA non-judicially foreclosed on the Property. Exhibit G. According to the Trustee’s
Deed Upon Sale, the HOA sold the Property to Plaintiff for $8,200.00. id.

C. Bank of America’s pre-foreclosure, super-priority tender.

Prior to the foreclosure sale, Bank of America, N.A.,' through counsel at Miles Bauer
Bergstrom & Winters LLP (Miles Bauer), contacted the HOA Trustee and requested a payoff ledger
detailing the specific super-priority amount of the HOA’s lien on the Property. Exhibit H-1. Rather
than providing a payoff ledger with the exact super-priority amount, the HOA Trustee provided a
payoff demand in the amount of $4,186.00. Ex. H-2. However, the ledger showed the HOA’s
monthly assessments to be $55.00, meaning the total amount of the last nine months of delinquent
assessments was $495.00. Exhibit H-2. On December 6, 2012, Bank of America tendered
$1,494.50—which included $999.50 in “reasonable collection costs™ in addition to the $495.00 for
delinquent assessments—to the HOA Trustee to satisfy the super-priority lien. Exhibit H-3. The
HOA Trustee refused to acéept this tender, and proceeded to foreclose on the Property. Exhibits H-
4.

D. Procedural History

Plaintiff filed its Complaint on July 25, 2014. U.S. Bank answered the Complaint on
September 25, 2014, On April 23, 2015, Plaintiff filed its Amended Complaint. Plaintiff filed the
instant motion for summary judgment on May 18, 2015.

III. LEGAL STANDARDS

Summary judgment is appropriate only if, after viewing the record in the light most favorable
to the nonmoving party, “no genuine issue of material fact exists, and the moving party is entitled to
judgment as a matter of law.” NRCP 56(c); Wood v. Safeway, Inc., 121 Nev. 724, 730, 121 P.3d
1026, 1030 (2005). “[Tlhe nonmoving party is entitled to have the evidence and all reasonable
inferences accepted as true.” Scialabba v. Brandise Const. Co., Inc., 112 Nev. 965, 968, 921 P.2d

928, 930 (1996). The moving party “bears the initial burden of production to show the absence of a

! At the time, Bank of America serviced the loan secured by U.S. Bank’s Deed of Trust.
£34825256;1} 4
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genuine issue of material fact.” Cuzze v. University and Community College System of Nevada, 123
Nev. 598, 602, 172 P.3d 131, 134 (2007).

Factual disputes are genuine “if the evidence is such that a rational trier of fact could return a
verdict in favor of the nonmoving party.” Wood, 121 Nev. at 731. If the moving party bears the
burden of persuasion at trial, “that party must present evidence that would entitle it to a judgment as
a matter of law in the absence of contrary evidence.” Francis v. Wynn Las Vegas, LLC, 262 P.3d
705, 714 (2011). Summary judgment is particularly appropriate where issues of law are controlling
and dispositive of the case. American Fence, Inc. v. Wham, 95 Nev. 788, 792, 603 P.2d 274, 277
(1979).

IV. ARGUMENT

A, U.S. Bank is entitled to summary judgment because the HOA Lien Statute. is
facially unconstitutional, as it does not guarantee that mortgagees receive notice

and an opportunity to be heard.

On its face, the HOA Lien Statute is unconstitutional. As an irreducible minimum, courts
have universally required that statutes that provide for extinguishment of junior liens in foreclosure
also provide for mandatory notice to the junior lienholders, The HOA Lien Statute does not provide
for mandatory notice. Rather, the Nevada Legislature has provided only a “request-notice” or “opt-
in” provision; which requires notice only if the junior lienholder—here the holder of a first deed of
trust—requests notice in advance. Such opt-in provisions have met with universal disapprobation in
every federal and state court to have considered the question. The reason is clear: where the state
will extinguish such a significant interest in real property, it must also mandate that the holder of the
lien to be extinguished have notice and some opportunity to remediate. By not mandating such
notice, the HOA Lien Statute is unconstitutional on its face. In this case, that means the foreclosure
by the HOA and the extinguishment of U.S. Bank’s Deed of Trust are both invalid and U.S. Bank is
entitled to summary judgment.

The Due Process Clause of the U.S. Constitution requires that, “at a minimum, [the]
deprivation of life, liberty, or property by adjudication be preceded by notice and an opportunity for

hearing appropriate to the nature of the case.” Mullane v. Central Hanover Bank & Trust Co., 339

(34825256;1} 5
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U.S. 306, 314 (1950) (emphasis added). An “eclementary and fundamental requirement of due
process ... is notice reasonably calculated, under all circumstances, to apprise interested parties of

the pendency of the action and afford them an opportunity to present their objections.” Tulsa Prof’l

Collection Services, Inc. v. Pope, 458 U.S. 478, 484 (1988) (quoting Mullane, 339 U.S. at 314)

(emphasis added). Put more simply, state action may not extinguish an interest in real property
unless the holder of that interest is afforded notice of that action. |

Foreclosures pursuant to the HOA Lien Statute constitute state action, as the Nevada
Supreme Court has held that a private party’s deprivation of another private party’s “significant
property interest” pursuant to a Nevada statute entitles the property owner to “federal and state due
process.” J.D. Construction v. IBEX Int’l Group, 240 P. 3d 1033, 1040 (Nev. 2010). In J.D.
Construction, one private party recorded a mechanic’s lien on the property of another private party.
Id. at 1035. No state actor was involved in placing the lien, yet the Nevada Supreme Court held that
“[a] mechanic’s lien is a ‘taking’ in that the property owner is deprived of a significant property
interest, which entitles the property owner to federal and state due process.” Id at 1040 (citing
Connolly Dev., Inc. v. Superior Court, 553 P.2d 637, 645 (Cal. 1976) (holding that private party’s
imposition of a “stop notice” lien involved “significant state action” because the imposition is
“encouraged, indeed only made possible, by explicit state authorization.”).

J.D. Construction provides sufficient binding authority that the state-action requirement is
met here. If more evidence were needed, however, the logic and reasoning in Connolly Development,
Inc. v. Superior Court, extensively relied upon in J.D. Construction, see 240 P.3d at 104041 (citing
Connolly at least five times), applies here. In Connolly, the California Supreme Court held that there
was “no question” that the state-law “stop notice” lien at issue—which could be enforced by a purely
private procedure “without filing or recordation before any state official”™— involve[d] significant
state action” and triggered due-process protections. /d. at 815. The Connolly Court expressly rejected
arguments that the lien did not involve state action, noting that the private enforcement procedure
“‘is not just action against a backdrop of an amorphous state policy, but is instead action encouraged,
indeed only made possible, by explicit state authorization.”” Id. at 815 & n.14 (quoting Klim v.
Jones, 315 F. Supp. 109, 114 (N.D. Cal. 1970)).

{34825256;1} 6
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Because foreclosures authorized solely by the HOA Lien Statute constitute state action, the
HOA Lien Statute must satisfy the Due Process Clause’s notice requirements as set forth in Mullane.
The United States Supreme Court has applied Mullane’s principles to the deprivation of a
mortgagee’s security interests in property that is subject to potential extinguishment in foreclosure,
such as the first deed of trust at issue in this case. Mennonite Bd. of Missions v. Adams, 462 U.S.
791, 800 (1983). In Mennonite, an Indiana county sold mortgaged real property as a result of the
borrower’s delinquent taxes. Id. at 793. The county complied with Indiana’s governing notice
statute, but that statute required only constructive notice to the mortgagee and actual notice to the
borrower. Id. at 794. The Indiana courts upheld the tax sale statute against a constitutional due
process challenge. Id at 795. But the U.S. Supreme Court reversed the decision upholding the
statute, holding that because the “sale immediately and drastically diminishes the value of th[e]
security interest” and “may result in the complete nullification of the mortgagee’s interest” the
mortgagee must receive actual notice. Id. at 798, 800. The Court held that the Due Process Clause
required that mortgagees receive either personal service or mailed notice of the foreclosure sale that
could extinguish their property interest.

Nevada’s HOA Lien Statute does not require that mortgagees be provided with actual notice
of the HOA foreclosure sales that can extinguish their property interest. Indeed, the statute is not
only silent on the subject of mandatory notice, but it effectively disclaims that notice is required in
all instances. In two key provisions, the statute explicitly and unambiguously disclaims that notice is
required to all mortgagees; rather, mortgagees only receive notice if they have previously requested
notice from the HOA. In Section 116.31163, the statute provides that a notice of default and election
to sell need only be provided to a mortgagee who “has requested notice” or “has notified the
association” more than thirty days before the recordation of the notice of default of the existence of a
security interest. NRS 116.31163(1)—(2). Section 116.31165 similarly limited mortgagee notice of
sale to those mortgagees who have requested notice under Section 116.31163, or those who have
“notified the association.” NRS 116.31165(1)(b)(1)—(2). A third provisiofl concerning notice of

delinquent assessments does not require notice to lenders at all. NRS 116.31162.

{34825256;1} 7
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As a consequence, the HOA Lien Statute allows for the total extingﬁishment of the first deed
of trust without any notice to the mortgagee holding that deed. If a mortgagee does not request
notice—or, put differently, fails to opt in to its right to due process—Nevada law permits the
extinguishment of a first deed of trust without notice. Such a result is in direct contravention of
Mennonite, which held that actual notice is required in all circumstances where a significant
property interest was subject to extinguishrﬁent, and rejected the argument that the necessity of
actual personal service or mailed notice may vary based on the ability of the mortgagee to protect its
own interests. “[A] party’s ability to take steps to safeguard its interests does not relieve the State of
its constitutional obligation.” Mennonite, 462 U.S. at 799.

While Mennonite did not address an opt-in or request-notice provision, a broad consensus has
emerged in state and federal courts that such provisions are unconstitutional under Mennonite. The
Fifth Circuit, for instance, considered a Louisiana statute that required notice of a foreclosure sale
only to those persons who had filed a request for such notice in the mortgage records. Small Engine
Shop, Inc. v. Cascio, 878 F.2d 883, 885-86 (5th Cir. 1989). The Fifth Circuit applied Mullane and
Mennonite, and held that the statute “as interpreted by the district court, cannot be squared with
Mennonite’s allocation of notice burdens.” Id. at 890.

Perhaps more significantly, opt-in provisions have .been universally condemned by a
consensus of state-court decisions. See, e.g., Jefferson Tp. v. Block 4474, 548 A.2d 521, 524 (N.J.
1988) (“We conclude that a person’s entitlement to the notice required by due process cannot be
conditioned on the requirement that he request it.”); Wylie v. Patton, 720 P.2d 649, 655 (Idaho 1986)
(holding opt-in scheme unconstitutional because the Constitution requires notice “both to
mortgagees of record who have requested such a notice and to mortgagees of record who have not
requested such a notice”); Reeder & Assocs. v. Locker, 542 N.E.2d 1371, 1373 (Ind. Ct. App. 1989)
(“[Alfter Mennonite a mortgagee is required to receive actual notice of a tax sale unless the
mortgagee’s address is not reasonably identifiable.”); City of Boston v. James, 530 N.E.2d 1254
(Mass. App. Ct. 1988) (holding that a “shifting of responsibility” from the foreclosing party to the
mortgagee is unconstitutional “even when the persons deprived of notice are sophisticated and

knowledgeable™); Seattle First National Bank v. Umatilla County, 713 P.2d 33 (Or. App. 1986)

{34825256;1} 8
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(holding that statute permitting notice only to mortgagee who makes request unconstitutional as
violating affirmative duty to provide notice); In re Foreclosure of Tax Liens, 103 A.D.2d 636, 640
(N.Y. App. Div. 1984) (“The Erie County statutes create a real danger that a mortgagee will be
forever divested of his property without ever learning of the impending foreclosure.”); Unifed States
v. Malinka, 685 P.2d 405, 409 (Okla. Civ. App. 1984) (“Mennonite clearly places the onus on the
State to provide notice notwithstanding that a mortgagee might take steps to protect its own
interest.”). |

“Constitutional due process protection does not exist only for those who follow the notice
statute but encompasses all interests that may be affected by state action.” Island Fin., Inc. v.
Ballman, 607 A.2d 76, 81 (Md. Ct. Spec. App. 1992). The notice provision here renders the HOA
Lien Statute unconstitutional, as Nevada trial courts have previously found. See, e.g., Octavio Cano-
Martinez v. HSBC Bank USA, N.A., Dist. Ct. Case No. A-692027-C (EJDC) (May 7, 2015),
Summary Judgment Order, p. 4 (“Because the Statute does not does not require the foreclosing party
to take reasonable steps to ensure that actual notice is provided to interested parties who are
reasonably ascertainable (unless the interested party first requests notice) it does not comport with
long standing principles of constitutional due process.”); Paradise Harbor Place Trust v. Deutsche
Bank National Trust Company, Dist. Ct. Case No. A-687846-C (EJDC) (Jan. 6, 2014), Dismissal
Order, p. 8 (R.A. I, at 302) (holding that HOA Lien Statute’s provisions were facially invalid
because the statute “expressly does not require notice of the HOA lien sale to be given to all
lienholders before their property interests are completely erased by operation of law™).

The Nevada Legislature drafted a notice scheme that does not provide for notice of
delinquency to mortgagees and then explicitly disclaims the duty to provide notices of default or sale
to mortgagees who do not file a prior request for such notice. The case law cited in the two
preceding paragraphs provides that such a scheme is plainly unconstitutional. The fact that the HOA
Lien Statute does not require notice to the mortgagee is sufficient, standing on its own, to sustain a
facial attack on the statute—requiring invalidation of both the statute and the foreclosure at issue in
this case. See, e.g., Garcia-Rubiera v. Calderon, 570 F.3d 443, 456 (1st Cir. 2009) (sustaining facial

attack on notice provisions and holding that “actual notice cannot defeat [facial] due process claim”).
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As to mortgagees, the HOA Lien Statute’s notice provisions are constitutionally flawed, rendering
the statute invalid on its face. Accordingly, summary judgment should be granted in favor of U.S.

Bank because the foreclosure sale is unconstitutional.

B. The HOA Lien Statute is unconstitutional as applied to this case because U.S.

Bank was not provided actual notice of the super-priority lien.

Even if the HOA Lien Statute required that mortgagees receive aétual notice of HOA
foreclosure sales under all circumstances, the statute is still unconstitutional as applied in this case
because U.S. Bank was not provided any notice of the super-priority amount of the HOA’s lien.
“I'When notice is a person’s due, process which is a mere gesture is not due process.” Mullane, 339
U.S. at 315, To pass muster under the Due Process Clause, the required “notice must be of such
nature as reasonabl[e] to convey the required information,” with “reference to the subject of which
the statute deals.” Id. at 314.

The subject of the HOA Lien Statute is the super-priority lien it provides, the proper
foreclosure of which extinguishes a mortgagee’s constitutionally-protected security interest in the
subject property. While granting super-priority to an HOA lien is a “significant departure from
existing practice,” the HOA Lien Statute’s drafters predicted that the effect on secured lenders would
be minimal, as the “secured lenders [would] most likely pay the [nine] months’ assessments
demanded by the association rather than having the association foreclose on the unit.” 1982 UCIOA
§ 3116 cmt. 1 (cited with approval in SFR Investments, 334 P.3d at 414). UCIOA’s drafters
presumed that HOAs and their collection agents would willingly provide secured lenders with the
amount of the super-priority lien.

The Nevada Supreme Court made the same assumption when evaluating the mortgagee’s due
process challenge in SFR Investments. 334 P.3d at 418. In that case, the mortgagee argued that due
process required specific notice “indicating the amount of the superpriority piece of the lien[.]” Id
Importantly, this case was decided on a motion to dismiss, which did not allow the Nevada Supreme
Court to consider any facts “not apparent from the face of the complaint.” Id. at 418 n.6. In this
posture, the Court rejected the mortgagee’s due process challenge, stating that “nothing appears to

have stopped [the lender] from determining the precise superpriority amount” prior to the sale, and

[34825256;1} 10
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stating that “[i]t is well established that due process is not offended by requiring a person with
actual, timely knowledge of an event that may affect a right to exercise due diligence and take
necessary steps to preserve that right.,” Id. at 418 (quoting In re Medaglia, 52 F.3d 451, 455 (2d Cir.
1995). The Court did not decide whether due process is offended when a mortgagee exercises due
diligence by requesting “the precise superpriority amount in advance of the sale,” and the HOA
refuses to provide that information. See SFR Investments, 334 P.3d at 418.

Here, the HOA refused to provide U.S. Bank with the super-priority amount prior to the
foreclosure sale. None of the documents recorded by the HOA provide notice of the super-priority
portion of the HOA’s lien. See Ex. C, Ex. D, Ex. E, and Ex. F. Nonetheless, Bank of America, who
serviced the loan secured by U.S. Bank’s Deed of Trust, reached out to the HOA Trustee and
requested a payoff ledger detailing the precise amount of the super-priority lien prior to the
foreclosure sale. The HOA Trustee refused to provide the super-priority amount, instead demanding
that Bank of America pay off the entire HOA lien, even though the majority of the lien was
subordinate to U.S. Bank’s Deed of Trust. Ex, H-2. Unlike SFR Investments, where the Court relied
on contentions in the complaint that “nothing appeared to have stopped” the lender from determining
the super-priority amount, here the record is clear: the only parties with the information necessary to
determine the super-priority amount—the HOA and the HOA Trustee—refused to provide U.S.
Bank with the super-priority amount.” It is clear that U.S. Bank was never put on actual notice of the
amount of the lien that could extinguish its own senior Deed of Trust.

Holding that due process requires HOAs to identify the super-priority amount is not only
fundamentally fair—it also implements a policy of the Nevada Législature. The Nevada Legislature,
apparently cognizant of the manipulative and evasive conduct of HOAs like the one here, now
requires a foreclosing HOA to identify the "amount of the association's lien that is prior to the first

security interest,” see NRS 116.31162(1)(b)(2(I)), as amended by Senate Bill 306. The amended

> As discussed fully in Section C below, Bank of America estimated the amount of the super-priority lien
based on the payoff ledger provided, and tendered an amount at least equal to the super-priority amount,
extinguishing the super-priority portion of the lien. To the extent Bank of America’s tender was inaccurate,
such inaccuracy resulted from the HOA and HOA Trustee’s refusal to provide Bank of America with actual
notice of the super-priority amount.

(34825256;1) 11
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statute also requires the HOA to specifically explain how the holder of a first deed of trust may
extinguish a super-priority lien—by tendering the identified super-priority amount no later than five
days before the sale. See NRS 116.31162(1)(b)(3(1)), as amended by Senate Bill 306. If the holder
of the first deed of trust records with the county recorder that it has satisfied the super-priority
amount, "the sale may not extinguish the first security interest as to the unit." Id.

While U.S. Bank does not suggest the procedures the Legislature laid out in the recent
amendments are applicable today or to this case, the amendments demonstrate two key points. First,
the Nevada Legislature agrees it is fundamentally unfair to permit a foreclosure of a first deed of
trust without ever providing notice or recording with the country recorder (1) the existence of a
super-priority lien; (2) the amount of the super-priority lien; or (3) how fo cure the super-priority lien
before the first deed of trust is extinguished. Second, the amendments demonstrate the modesty of
U.S. Bank's position. If the Court rules this particular foreclosure did not comport with constitutional
due process requirements because of the HOA’s failure to identify the existence or amount of a
super-priority lien, that holding would apply to only those cases in which HOAs have been so
evasive as to avoid identifying the super-priority amount. It will also do no more than implement a
requirement already endorsed by the Legislature.

The Due Process Clause requires that a party be provided actual notice and an actual
opportunity to be heard prior to the deprivation of that party’s property interest. See, e.g., J.D.
Constr., 240 P.3d at 1040 (Nev. 2010). Providing notice that a lien exists, without specific notice
that a super-priority lien exists and the amount of that lien is a “mere gesture” of process. See
Mullane, 339 U.S. at 315 (“[ W]hen notice is a person's due, process which is mere gesture is not due
process.”). The notice provided to a mortgagee whose security interest is at risk of extinguishment
must be calculated to afford the mortgagee an opportunity to present its objections or, if necessary,
cure the delinquency. Id. at 314. But here, U.S. Bank was provided with no notice, much less actual
notice, of the amount of the super-priority lien which would extinguish the Bank’s constitutionally-
protected property interest when foreclosed. Without notice of the super-priority amount, U.S. Bank

had no opportunity to protect its property interest prior to the HOA’s foreclosure. As applied to the

(348252561} 12
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circumstances of this case, the HOA Lien Statute operated unconstitutionally, invalidating the HOA

foreclosure sale. Accordingly, this Court should grant summary judgment in favor of U.S. Bank.

C. Bank of America’s tender extinguished the super-priority bortion of the HOA’s
lien.

Even if the HOA Lien Statute satisfied the actual-notice requirements of the Due Process
Clause, U.S. Bank would still be entitled to summary judgment because Bank of America’s super-
priority tender extinguished that portion of the HOA’s lien prior to the foreclosure sale. As Plaintiff
freely admits, in SFR Investments, the Nevada Supreme Court “said not once, but twice, that ... the
bank could simply have paid the super ﬁriority amount to preserve its interest in the property.” Mot.
at 14; see SFR Investments, 334 P.3d at 414 (“[A]s junior lienholder, [the holder of the first deed of
trust] could have paid off the [HOA] lien to avert loss of its security[.]”). Here, the loan servicer paid
the super-priority amount prior to the sale, and thus preserved the first-priority position of U.S.
Bank’s Deed of Trust.

Both the drafters of the HOA Lien Statute and the Nevada agency charged with its
enforcement agree with Plaintiff’s position—tender of the super-priority amount preserves a first
deed of trust holder’s interest in the foreclosed property. The drafters of the Uniform Common
Interest Ownership Act (UCIOA), adopted by Nevada as the HOA Lien Statute, contemplated this
result when drafting the super-priority provision, stating that “[a]s a practical matter, secured lenders
will most likely pay the [nine] months assessments demanded by the association rather than having
the association foreclose on the unit.” 1982 UCIOA § 3116 cmt. 1 (cited with approval in SFR
Investments, 334 P.3d at 414.). Further, the Nevada Real Estate Division of the Department of
Business and Industry (NRED), the agency charged with administering the HOA Lien Statute, has
explained that it is “likely that the holder of the first security interest will pay the super priority lien
amount to avoid foreclosure by [an HOA].” 13-01 Op. Dep’t of Bus. & Indus., Real Estate Div. 18

* The Nevada Supreme Court cited to the official comments to UCIOA extensively when evaluating the HOA
Lien Statute in SFR Investments, 334 P.3d at 412 (“An official comment written by the drafters of a statute
and available to the legislature before the statute is enacted has considerable weight as an aid to statutory
construction.”)

{34825256;1} 13
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(2012) (hereinafter NRED Letter); see also Folio v Briggs, 99 Nev. 30, 34, 656 P.2d 842, 844
(1983) (explaining that courts “are obliged to attach substantial weight to [an] agency’s
interpretation” of a statute it is charged with administering). This super-priority amount is equal to
the amount of assessments that “would have become due in the absence of acceleration during the
nine months immediately preceding institution of an action to enforce the lien....” See NRS
116.3116(2); accord NRED Letter (explaining that “the total amount of the super priority lien
attributable to assessments is no more than 9 months of the monthly assessments reflected in the
association’s budget.”).

Here, Bank of America, who serviced the loan secured by U.S. Bank’s senior Deed of Trust
at the time, tendered the super-priority amount to the HOA Trustee prior to the foreclosure sale.
Shortly after the HOA Trustee recorded the Notice of Default and Election to Sell, Bank of America,
through counsel at Miles Bauer, contacted the HOA Trustee and requested a payoff ledger detailing
the super-priority amount of the HOA’s lien. Rather than providing a breakdown of the nine months
of delinquent assessments constituting the super-priority amount, the HOA Trustee provided a
payoff demand in the amount of $4,186.00, which included late fees, interest, and collection costs
that fell within the sub-priority portion of the HOA’s lien. Ex. H-2. However, the payoff demand
showed that, during the nine months preceding the “institution of an action to enforce the lien,”
namely the recording of the Notices of Delinquent Assessments Lien, the HOA’s monthly
assessments were $55.00. 1d.

Accordingly, to satisfy the super-priority portion of the HOA’s lien, Bank of America,

tendered $1,494.50 to the HOA Trustee on December 6, 2012. Ex. H-3. This amount included not

only the last nine months of delinquent assessments, $495.00, but also $999.50 for “reasonable

collection costs,” which constituted the sub-priority, rather than super-priority, portion of the HOA’s

lien. Id. By tendering the full super-priority amount prior to the foreclosure, Bank of America
extinguished the super-priority portion of the HOA’s lien, thus redeeming the first-priority position
of U.S. Bank’s Deed of Trust prior to the foreclosure sale.

Since the super-priority portion of the HOA’s lien was extinguished prior to the foreclosure

sale, Plaintiff’s interest in the Property, if any, is subordinate to U.S. Bank’s senior Deed of Trust

(34825256;1} 14
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pursuant to NRS 116.31164(3)(a). This provision provides that the purchaser at an HOA foreclosure
receives “a deed without warranty which conveys to the grantee all title of the unit’s owner to the
unit.” NRS 116.31164(3)(a) (emphasis added). Put differently, under Nevada law, the HOA lost the
ability to pass clear title when Bank of America’s tender extinguished the super-priority lien. This
point was not lost on Plaintiff, who states “that the bank could have paid the super priority amount to
preserve its interest in the property” prior to the foreclosure sale. Mot. at 14,

According to the SFR Investments Court, the drafters of the UCIOA, the NRED, and even
Plaintiff itself, tender of the super-priority amount prior to an HOA foreclosure extinguishes the
super-priority portion of an HOA’s lien, thus preserving the first-priority position of the respective
deed of trust. Because Bank of America tendered the full super-priority amount prior to the HOA’s
foreclosure sale in this case, the super-priority portion of the HOA’s lien was extinguished,
preserving the first-priority position of U.S. Bank’s Deed of Trust. Consequently, to the extent
Plaintiff received any interest in the Property by way of the HOA foreclosure sale, such interest is
junior to U.S. Bank’s senior Deed of Trust, meaning Plaintiff’s quiet title claim fails as a matter of

law. Accordingly, U.S. Bank’s Countermotion for Summary Judgment should be granted.

D. Plaintiff has produced no evidence showing that the HOA’s foreclosure sale was
commercially reasonable.

This Court should also deny Plaintiff’s Motion for Summary Judgment because (1) every
foreclosure sale conducted pursuant to the HOA Lien Statute must be commercially reasonable, and
(2) Plaintiff has produced no evidence shoWing that the HOA’s foreclosure sale of the Property at a
94% discount was commercially reasonable as a matter of law.

1. HOA foreclosure sales must be commercially reasonable.

While the HOA Lien Statute provides homeowners associations with strong enforcement
mechanisms to assure their dues are paid, the statute also provides a check to insure those with first
deeds of trust are treated fairly—specifically, that every foreclosure sale conducted pursuant to the
statute must be commercially reasonable. Plaintiff’s assertions that “NRS Chapter 116 does not

2%

contain any language that requires that an HOA foreclosure sale be ‘commercially reasonable’” and

(348252561} 15
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that “UCIOA also does not contain any language that incorporates Article 9 of the Uniform
Commercial Code” ignores the plain language of the statute. See Mot, at 8.

The HOA Lien Statute requires that HOA foreclosure sales be commercially reasonable,
stating that “every contract or duty governed by this chapter imposes an obligation of good faith in
its performance or enforcement.” NRS 116.1113. The drafters of this section defined good faith as
follows: “[g]ood faith ... means observance of two standards: ‘honesty in fact,” and observance of
reasonable standards of fair dealing. While the term is not defined, [it is] derived from and used in
the same manner as ... Sections 2-103(i}(b) and 7-404 of the Uniform Commercial Code.” UCIOA §
1-113 cmt. (1982) (emphasis added). Nevada’s version of the UCC defines “good faith” as “honesty
in fact and the observance of reasonable commercial standards of fair dealing.” NRS 104.1201(2)(t)
(emphasis added).*

Nevada courts have confirmed that this commercial reasonableness standard applies to the
disposition of collateral. See, e.g. Jones v. Bank of Nev., 91 Nev. 368, 373, 535 P.2d 1279, 1282
(1975). And courts in other states interpreting the same UCIOA provision at issue here, UCIOA § 1-
113, have held that the disposition of the collateral in these cases, real property, must be
commercially reasonable. Will v. Mill Condominium Owﬁer 's Ass’'n, 848 A.2d 336, 340 (Vt. 2004)
(“Although the rules generally applicable to real estate mortgages do not impose a commercial
reasonableness standard on foreclosure sales, the UCIOA does provide for this additional layer of
protection.”).’ Plaintiff’s argument that the HOA’s disposition of the Property here did not have to

be commercially reasonable is misplaced. See Mot. at 8.

4 Plaintiff’s contention that “UCIOA ... doe [sic] not contain any language that incorporates Article 9 of the
Uniform Commercial Code” is directly at odds with intention of UCIOA’s drafters as shown by UCIOA’s
official comments. See Mot. at 10. As noted by the SFR Investments Court, “[a]n official comment written by
the drafters of a statute and available to the legislature before the statue is enacted has considerable weights as
an aid to statutory construction.” 334 P.3d at 413.

> Plaintiff contends that the “Supreme Court of Vermont’s analysis of Vermont law is not helpful in
interpreting Nevada’s version of the UCIOA, however, because Vermont law does not include the nonjudicial
foreclosure procedure that was ‘handcrafted’ by the Nevada Legislature in NRS 116.31162 through NRS
116.31168.” Mot. at 9. Plaintiff fails to explain how Nevada’s handcrafting of those provisions, which mostly
concern opt-in notice requirements, somehow effects the commercial reasonableness provision of UCIOA,
which has been wholly adopted in both Nevada and Vermont. Compare NRS 116.1113, with 27A V.S.A. § 1-
113,
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Granting super-priority to nominal HOA liens over first deeds of trust “represents a
‘significant departure from existing practice.”” SFR Investments, 334 P.3d at 412 (quoting the
official comments to UCIOA § 1-116). However, NRS 116.1113’s requirement that the foreclosure
of these super-priority liens be commercially reasonable provides first deed of trust holders with
assurance that, in the event of an HOA foreclosure, they will receive some of the value they
bargained for When'they provided a mortgage loan. The commercial reasonableness requirement is
provided in the statutory text, was intended by the statute’s drafters, and has been recognized by
other courts interpreting the same statutory provision at issue here, Therefore, for Plaintiff to succeed
on its instant Motion for Summary Judgment, it must prove that the foreclosure sale of the Property
for a 94% discount was commercially reasonable as a matter of law. This is a burden Plaintiff cannot

meet.

2. Plaintiff has provided no evidence that the foreclosure sale of the
Property at a 94% discount was commercially reasonable.

Plaintiff’s Motion for Summary Judgment should be denied because it has failed to provide
any evidence showing that the foreclosure sale of the Property for 6% of its ostensible value was
commercially reasonable as a matter of law. The Nevada Supreme Court has explained that the
conditions of a commercially reasonable sale should reflect a calculated effort to promote a sales
price that is equitable to both the debtor and to the secured creditor. See Dennison v. Allen Group
Leasing Corp., 110 Nev. 181, 186, 871 P.2d 288, 291 (1994). The “quality of the publicity, the price
obtained at the auction, [and] the number of bidders in attendance” are also factors to consider when
analyzing the commercial reasonableness of a public sale. Id While the price obtained at a
foreclosure sale is not the sole determinative factor, it is highly relevant in determining whether a
sale is commercially reasonable. Id Importantly, it is well-settled under Nevada law that “a wide
discrepancy between the sale price and the value of the collateral compels close scrutiny into the
commetrcial reasonableness of the sale.” Levers v. Rio King Land & Inv. Co., 93 Nev. 95, 98, 560
P.2d 917, 920 (1977); see also lama Corp. v. Wham, 99 Nev. 730, 736, 669 P.2d 1076, 1079 (1983);
Jones, 91 Nev. at 368.
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Such close scrutiny is surely required here, where Plaintiff purchased Property securing a
$147,456.00 loan for $8,200.° Ex. A; Ex. G. Put differently, the discrepancy between the sales price
and the value of the collateral here was more. than 94%. In light of this wide discrepancy, and the
close scrutiny into the circumstances of the sale such discrepancy entails, it is not surprising that
Plaintiff contends that the HOA Lien Statute does not require an HOA foreclosure sale to be
commercially reasonable.” Mot. at 9.

To the contrary, courts analyzing the commercial reasonableness of foreclosure sales have

either voided such sales or refused to grant summary judgment in favor of the foreclosing party

where the discrepancy between the sales price and the value of the secured property was much less
egregious than the present case. For example, in lama Corp., the Nevada Supreme Court reversed a
trial court’s finding that a sale of collateral was conducted in a commercially reasonable manner. 99
Nev. at 737. Central to the court’s decision was the wide discrepancy—25.1% —between the fair
market value and the sale price of the collateral. Id. at 736. The court then scrutinized whether
proper notice was given, whether the bidding was competitive, and whether the sale was conducted
pursuant to the sheriffs office’s normal procedures. /d The court ultimately set aside the sale
because the pre-foreclosure conduct of the seller had detrimentally affected the price the collateral
would bring at auction. /d. at 736-37.

Additionally, courts applying UCIOA have voided commercially unreasonable foreclosure
sales. Will, 848 A.2d at 340. In Will, the property was sold pursuant to a homeowners’ association
lien of $3,510.10. Id. at 338. The fair market value of the property was $70,000. Id. The court noted
that the comment to UCIOA § 1-113, discussed in Section C(1) supra, “expresse[d] in unequivocal
terms the Legislature’s intent to import the [UCC’s] commercial reasonableness standard into the

UCIOA.” Id. at 341. The court explained that the homeowners association bears the burden to prove

6 Plaintiff will likely claim that the value of the loan secured by the Deed of Trust is not an accurate indication
of the value of the Property. This is yet another reason why Plaintiff’s motion is premature. Discovery is
needed to determine the exact value of the Property at the time of the foreclosure sale.

7 Plaintiff curiously quotes the SFR Investments Court’s noting that it declined to reach the commercial
reasonableness argument before relying of the SFR Investments decision to say that the price paid at a
foreclosure sale has no bearing on commercial reasonableness “pursuant to SER.” Mot. at 10, 12. Needless to
say, a court’s “holding” on an issue that it specifically declined to reach does not constitute binding precedent.
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the foreclosure was commercially reasonable. Id. at 342. The court also stated that the party
conducting the sale “must make a good faith effort to maximize the value of collateral,” and “have a
reasonable regard for the debtor’s interest.” Id. After espousing these standards, the court voided the
trustee’s sale because the sale was not made in a commercially reasonable manner, Id. at 342.
Central to the court’s finding that the sale was commercially unreasonable was the sale of the
condominium for an amount 85% lower than the value of the collateral, and the fact that there was
only one bid on the property. See id Because the sale was commercially unreasonable, the court
vacated the lower court’sl grant of summary judgment in favor of the HOA, and voided the sale to
the third-party purchaser. Id. at 343,

Here, Plaintiff has produced no evidence showing that the sale of the Property for a 94%
discount was commercially reasonable. Such a wide discrepancy between the sales price and the
price of the collateral subjects the commercial reasonableness of this HOA sale to close scrutiny
under settled Nevada law. See Levers, 93 Nev. at 98; Iama Corp., 99 Nev. at 736; Jones, 91 Nev. at
368. This close scrutiny entails an inquiry into the bidding process and participants, which U.S.
Bank will attempt to uncover through discovery. But currently, “the record is completely devoid of
any evidence relating to the bidding process or participants.” Dennison, 110 Nev. at 186 (reversing
grant of summary judgment in favor of the creditor because the moving party failed to produce
evidence showing the sale was commercially reasonable). Further, there is no evidence showing that
the HOA “took steps to insure the best price possible would be obtained for the benefit of the
debtor.” Levers, 93 Nev, at 99 (holding that the secured party failed to meet its burden to show that
the sale was commercially reasonable).® Because Plaintiff has failed to produce any evidence

showing that the sale of the Property for 6% of its ostensible value is commercially reasonable, its

® In an effort to distinguish these UCC cases and prove that the foreclosure sale at issue was commercially
reasonable without offering a shred of evidence concerning the foreclosure sale, Plaintiff states that the
“method, manner, time, and place of an HOA foreclosure sale, unlike a UCC sale are governed by statute —
NRS 116.31162 through 116.31168.” Mot. at 10. However, NRS 116.31162 through NRS 116.31168 concern
notice to the unit’s owner, the constitutionally-defective opt-in notice requirements for lienholders, and the
effect of an HOA foreclosure sale on title. Nowhere in those statutes does it specify the method or manner in
which a foreclosure sale must be conducted, the time it must be conducted, or the place where it must be
conducted. NRS 116.31162 through NRS 116.31168 are thus irrelevant to whether “the method, manner,
time, [and] place” of an HOA foreclosure sale is “commercially reasonable.” See Levers, 93 Nev. at 98,
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quiet title claims fail as a matter of law. Accordingly, this Court should deny Plaintiff’s Motion for

Summary Judgment.

E. In t_he alternative, U.S. Bank requests a Rule 56(f) Continuance, as additional
discovery is necessary to develop facts essential to U.S. Bank’s defenses.

This Court should deny Plaintiff’s Motion for Summary Judgment under Nevada Rule of
Civil Procedure 56(f) because it is premature. U.S. Bank has not had the opportunity to develop
several issues central to its defense to Plaintiff’s quiet title claim. Specifically, additional discovery
is necessary to determine: (1) how the HOA Trustee calculated the super-priority amount of the
HOA'’s lien before rejecting Bank of America’s super-priority tender as insufficient, (2) whether the
HOA complied with all requirements of the HOA Lien Statute, and (3) whether the sale of the
Property for a 94% discount was commercially reasonable. To develop the facts around the tender,
compliance, and commercial reasonableness issues, U.S. Bank will subpoena the HOA and HOA
Trustee, seeking to determine, inter alia, who attended the foreclosure sale, whether the HOA’s
assessments were based on a periodic budget adopted by the HOA pursuant to NRS 116.3115, what
announcements were made at the sale regarding Bank of America’s super-priority tender, the
particulars of the bidding process, and whether all payments made to the HOA were properly
applied. Once these subpoenas reveal knowledgeable parties, U.S. Bank intends to depose those
parties, seeking to determine more information regarding the HOA’s accounting of the payments it
received, how the foreclosure auction was conducted, and the general circumstances of the
foreclosure sale.

In accordance with Rule 56(f), counsel has provided the Court with a detailed affidavit
providing the reasons that discovery is necessary to fully develop U.S. Bank’s opposition to
Plaintiff’s quict title claim. See Declaration of Counsel, p. 22. Therefore, to the extent the Court is
not inclined to grant U.S. Bank’s Countermotion for Summary Judgment, or deny Plaintiff’s Motion

for Summary Judgment, this Court should grant U.S. Bank a continuance under Rule 56(f).
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V. CONCLUSION

This Court should grant U.S. Bank’s Countermotion for Summary Judgment because the
HOA Lien Statute is unconstitutional under the Due Process Clause, both facially and as-applied to
the present case. Even if the statute were constitutional, U.S. Bank would still be entitled to
summary judgment because Bank of America’s super-priority tender extinguished that portion of the
HOA’s lien prior to the foreclosure sale.

Even if the Court denies U.S. Bank’s Countermotion, this Court should also deny Plaintiff’s
Motion for Summary Judgment. Plaintiff has not shown that the HOA’s sale of the Property for a
94% discount was commercially reasonable, as required by the HOA Lien Statute. In the alternative,
U.S. Bank is entitled to discovery to determine how the HOA Trustee calculated the super-priority
amount of the HOA’s lien before rejecting Bank of America’s tender as insufficient, whether the
HOA complied with the HOA Lien Statute, and whether the manner in which the HOA conducted
the sale was commercially reasonable.

DATED this 22nd day of July, 2015.
AKERMAN LLP

/s/ Tenesa S. Scaturro

MELANIE D. MORGAN, ESQ.
Nevada Bar No. 8215

TENESA S. SCATURRO, ESQ.
Nevada Bar No. 12488

1160 Town Center Drive, Suite 330
Las Vegas, Nevada 89144

Attorneys for U. S. Bank, N.A., successor trustee
to Bank of America, N.A., Successor by Merger
to LaSalle Bank, N.A.,

as Trustee to the holders of the Zuni Mortgage
Loan Trust 2006-OAl, Mortgage Loan Pass-
Through Certificates Series 2006-0A1
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DECLARATION OF TENESA S. SCATURRO, ESQ. IN SUPPORT OF 56(f)

CONTINUANCE
1. I make this declaration based on my personal knowledge.
2. I am an associate with Akerman LLP and legal counsel for U.S. Bank in this action.

3. This Court should deny Plaintiff’s Motion for Summary Judgment based on NRCP
56(f). U.S. Bank should be permitted to conduct discovery as to how the HOA Trustee calculated the
super-priority amount owed before rejecting Bank of America’s tender as insufficient, whether the
HOA and HOA Trustee complied with all requirements of NRS 116, ef seq., and whether the
foreclosure sale was commercially unreasonable in violation of NRS 116.1113.

4, U.S. Bank requires additional discovery to fully develop several key defenses. U.S.
Bank plans to depose the 30(b)(6) witnesses of the HOA and HOA Trustee, the person who actually
conducted the auction on the HOA Trustee’s behalf, and the 30(b)(6) witness of Plaintiff to
determine whether the sale was conducted iﬁ accordance with Nevada law. For example, U.S. Bank
intends to conduct discovery on whether the HOA impermissibly attempted to foreclose on violation
liens, whether the HOA’s monthly assessments were based on a periodic budget adopted by the
HOA pursuant to NRS 116.3116, whether the homeowner made HOA payments that were not
applied, whether there was a payment plan between the HOA and the homeowner that was ignored,
whether the HOA approved the sale, and whether the HOA Trustee changed the sale date from the
date listed in the Notice of Sale in accordance with NRS 116.31164.

3. Additionally, discovery is necessary to determine—among a host of facts relevant to
the commercial reasonableness of the sale—how the HOA Trustee conducted the sale, the market
value of the Property at the time of the sale, whether accurate information concerning Bank of
America’s super-priority tender was communicated to those in attendance at the auction, and the
relationship, if any, between Plaintiff, the HOA, HOA Trustee, and other prospective purchasers.
Plaintiff has not in any way disclosed the circumstances of the sale, which must be evaluated to

determine whether the sale was commercially reasonable, especially in light of the diminutive price

Plaintiff paid for the Property.

{34825256;1} 22




AKERMAN LLP

1160 TOWN CENTER DRIVE, SUITE 330

LAS VEGAS, NEVADA §9144

TEL.: (702) 634-5000 — FAX: (702) 380-8572

5w

| TR N TR 5 R G R O N 5 R O T S N i e e e o e
o Y T L VS T N T S o TN Vo B - - I Y o A ) TR ~ S 'S S o B e B o B © . TR @

NS A
e~

6. Additionally, U.S. Bank may retain experts to demonstrate that the property was sold
far below its fair market value and that the structure of the sale itself led to bid chilling.

7. This discovery is necessary to determine whether the HOA complied with NRS 116,
et seq., a prerequisite to Plaintiff taking any title to the Property by way of the foreclosure sale, and
whether the sale was commercially unreasonable in violation of NRS 116.1113.

8. This Court should deny Plaintiff’s Motion for Summary Judgment pursuant to NRCP

56(f).

I declare under penalty of perjury that the foregoing is true and correct.

DATED this 22nd day of July, 2015.

/s/ Tenesa S. Scaturro
TENESA S. SCATURRO, ESQ.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on July 22, 2015 and pursuant to NRCP 5, I served through this
Court's electronic service notification system (Wiznet) a true and correct copy of the foregoing U.S.
BANK, N.A.’S OPPOSITION TO PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT
AND COUNTERMOTION FOR SUMMARY JUDGMENT BASED ON THE DUE
PROCESS CLAUSE AND TENDER, OR ALTERNATIVELY, FOR RULE 56(F) RELIEF on

all parties and counsel as identified on the Court generated notice of electronic filing.

Michael F. Bohn, Esq.

LAW OFFICES OF MICHAEL F. BOHN, ESQ.
376 East Warm Springs Road, Suite 140

Las Vegas, Nevada 89119
mbohn(@bohnlawfirm.com

Attorneys for Plaintiff

/s/ Rebecca L. Thole
An employee of AKERMAN LLP
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DEED OF TRUST

MIN 1000.57-0003681336-9

DEFINITIONS

Words wied in muliiple sections of this document are defined below and oiher words are defined in Sections 3,
18, 13, 18, 20 and 21. Conain niles regarding the usage of words used in ihis document are atso provided in
Sednon 16

{A) “Secarity Instrument” means thix docement, which s duted JUNE 24, 20D4 .
wogeiber with all Rsdars (o this docement,

‘ romswers
@B} -SANY) (0207) CHL (Q7A3)(e) age 1af 15




DOT ID #: ODRE3QRZ2600€0034
13 “*Borrower’ is 7 | N |
DENKIS L JOHNSON, AND GHRALDINT J (JOENION, HUSBAND AND WIEE
AS JOINT TENANTSE

Bortowet is the trustor under this Scounty Instramcnt,
{0) “Lender' i
COUNTRYWIDE HUME LOANS, IKC.

Lendét s a
CORPORATION
orzanvzcd and existing under the lawsof NXEW YORE . Lenders pddregs iy

4500 Park Granada
ralabasas, CA 91392-1513

(D3 Trushee™ is _
CTT REAL ESTATE SERVICES

404 COUNTRYWIDE WAY M3IN 3V-8B8

EIMI VALLEY, NV 8323¢5

1B “MERS" i Muongage Hﬁ:immc Registration Systerns, Ine. MERS it a separate corporsion that is a:.img
sofely ¢ o nomines for Lender and Lender's sucesszors and ssugns, MERS in the beoeficiary woder this
Security Iastrament. MERYS 15 oganmzad and oxisting unider the [aws of Delaware, and has an adkiress and
welephone nntriber of PO, Box X126, Flhint, MIESRMIE- 2026, 101, (B8N) 679-MERS,

{F) “Note™ means thie promissory note s'zgncti by Borowerand dared JUNE 24, Z004

The Noie vates ﬁm Borrower owes Lemde

ONF HUNDRED FORTY SEVEN ‘IRGUSANS FOUR HUNDRELD FIFTY SIX ang
207100
Dollas U585 157,456, QC 3 phus interest. Borrower has promised o pay this debl io reguday

Penadie ‘Pnymtsmﬁmmy ihe dobt ju full aot later shan JULY 0L, 2034

=) "Propeety” means the proposty that 1 described below under e heading "Transter of mgmar i the
Propeny.”

() “Loan™ mears the debl evidenced by the Note. plus interést, sny prepavinent charges aad laie chrgpes
due under e Note, amd all soms due gnder this Scourity Insteument, plus miceest,

{6} “"Riders” moans all Riders 10 this Secunity losrument thait sre execowx! by Bomrower. ‘The Following
Riders, as¢ 160 he oxaonted by Bomower Foheck box as spplicable]:

- Adjumable Rate Rider [} Condominivm Rider o] Secund Tiome Rider
Ballovn Rider X Plannicd Uit Development Rider L] 1-4 Pamity Rider
VA Rader __| Biweokly Payment Rider ..] Oiherts) Ispecify}

i3} YApplcabde Law" mears all conteolling applicable federal, wminle and Jocal statuies, regulations,
vedinances umd wdpamsirative rules wxd orders (that have ihe offcot of iaw) as wel as all apphwislac finad,

man-appeatable usliciel oprione,
@B -SAINY) (0307) CHL (07/03) Page 2 of 16
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(K3 "Community Awmociation Duex, Fees, and Aswsamenty” means il dues, foey, assessmenis and inther
chasges thal ase imposcd on Boemwer or the Froperty by a condominium assovigtion, homeowners association
or sumnilar organizanon,
(L3 “Blectronke: Tunds Teaosler™ mncans snv transfor of funds, oty than o trensaction originned by check,
denft. or similar paper inctrument, which 1S initiated theough an electronie ieminal, wlephonic instrument,
SIpULeE, T Iaguetic tape sa as fe order, instruct. or wuthorize a financial mstimtion 10 debit or credit an
sccoamt. Such term mclodes, but is not limited 1o, point-nlsale transfers, automsted teller machine
transacitony, iesosfors imitiuted by 1elephome., wire transters, and automated cleannghouse vunafers.
M} Eserow Tlema' means those items thal kee dexcribed in Section 3,
{N} "Miscellaseous Proceeds™ means any cumpensstion, seitfernent, awaed of danages, or procecds paid by
anyy third parsy (other than insurance proveeds paid under the coverages dexcribed in Section 53 fur: (i) damage
tq, or destewction ol the Praperty; (i1} condemnanon or other taking of sl or any par of the Propenty: (i)
conveyarce M licu of condemnalion; o7 (v} misrepresontations ¢f, or omixsions as o, e value andior
cangdition of the Property
63) " Mortgape Emarance’™ means insumnce protectiog Lender sgainst the nonpdyinent of, oy defaudt on, the
{P3 "Perindic Poymeal” means e regularly seheduled amount due for £ principal and interest under the
Now, plus (1) any amounts ander Secuon 3 of ths Security Insttument,

) “RESFA" monns the Real Brale Ssitiermnent Procedures Aot (12 U1.S.C, Section 2601 ot xcy.3 und ks

waplementing cegwisuon, Regulation X (24 CER. Part 35000, as they might be amended from time ta ume, or
any additionat or sucvewor legislaion or regulation that povems the same subject malier, Ay wsed in ihis
Secunty Instrument, "RESPA™ nfers to s rogquirements and restrictions that are imposed in regand 0 &
“federally relatsd mongage nan” evee if the Loasn doex not qualify ax & “federally related morngage loan™
waier RESPA,
1) “Successr in Intereat of Burcower™ meims any party (5al hax aken title to the Property, wheiher of not
thas pasty has assumed Borrower's obligaison® under the Note andfor this Security Instument,

TRANSFER OF RIGHTS iN THE PROFERTY

The bencliciary of this Security Instrument 3s MERS {solely as nomince tor Lender and Leater's sucvessors
andd asvigns) and the successors amdd asagos of MERS, This Secunty Instrament secures w0 Londer: (i the
repayment of the Loan, and sl renewils, extensions and modifications of the Notw; and (3) the perlormance of
Borrowor's covenanes and agrooments under this Secutiyy Instrement sl the Note, For this parpose, Bomrower

Intials:
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revoeatly grents snd comveys to Trustee, in irust, with power of sude, the follvwing described property
lousted i the COUNTY of
{Tyvpe of Recording Juresdigtion ]

"""" o Name of Recondmp Jurindiction) o
SEE EXHIBIT "A™ ATTACHED KERETD AND MALE A PART HEREQOEK,

whnch currently hax the addeess of | )
%316 CLOVER BLOSSO2M TOURT, KNORTH LAS VEGAS
tStreeyCity]
Nevada 890310430 ("Propenty Addresy™):

{Zap Coude)

TOGETHER WITH all the improvements now wr herealtcr creciod on ihe property, and all casements,
appuricnances, snd finsures now or hereaficr a pat of the property. Alt replacements and additions shall alse
e covered hy thin Secunty Instniment. All of the foregoing it reforred © in this Security instrument a5 the
“Broperty .~ Borrower undersiands and agrees that MERS holds only lopual tele to the inkerests granted by
Borrower in this Security Instroment, but, if necesssry o comply with law or custom. MERS (as nominee for
b ot bimited to, the righd o foesclose and sell the Propesty, snd 0 take any sclion rogquirest of Lender
sicloding. but not limdied 10, ecleasing and cancebng this Sscunty Instrumen.

BORRCWER COVENANTS 1hal HBorrower s lawfully seised of the sstale bereby convaved and has the
sighst 10 wrant and convey the Pruperty and chat the Property is ssencombered, except for encumbrunces of
reciwd. Boprower watrantx and will defend genersdly the title to the Property against al! claims and demands,
subjoct iy any encumbrunces of recond,

@B} -SA(NV) (0307) CHL (07/03) Page 4 of 16
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THIS SECURITY INSTRUMENT combiney uniform covennnts for national wse sad non-onitorm

covenanty with tamitedt vasations by jurisdiction o constituie & uniform security instrument covering real
properny.

1. ?mmtnt Mmipci. lsam Escrow %m W}mt Chma mﬁ E...ata Churges. Boarower
shull pay when due the principst of, and inlerest o, the dely evidenced by the Note and any prepayment
vharges sand ste chueges due under the Note. Borrower «hadl also pay funds Tor Escrow lems putiuait 10
Section 1. Paymenis due under i Note and this Scourity Instrumcnl shall he mude in U5 curency,
Rawever, it any cherk or other msrument received by Londer as payment under the Note or this Security
Toxtrument 13 retared 1o Londey unpeid, Londer may reguine thal any or all subsccuent payments due under
the Noke and thiv Sccunity Insirument be made in one or more of e followang forms, ay selecied by Lender:
(a3 cash: () money order: (03 certified cheok, bank cheok, treasurer's chock or cashiors check. provided any
wach cheek s drawn upon an sxbtution whose deposits are insured by o federa! agency. inxtmamentality, or
entity; or ¢d) Electronie Punds Trans{er.

Paymenis are doconed reccived by Lender when received at the location docignsied in the Nole o at suchi
oher Jocstion a8 may be designated by Londer in accordance with the noiics provisians in Scotiom 13, Lender
may roturn any payment or partial paymcnt if the peyment or partial payments are insufficient 1o bring the
Losn curremt. Lender maty accopt emy payment or parisl payment insufficient 10 bring the Loan curent,
without waiver of any rights hereunder ur prejisdice 10 its rights (o refuse such payment or partial peyments in
the Rature, hut Lender i nen ohiligaied w spply such peymonts at the titne sisch paymenis are sceepted. i each
Fenadic Peviment 13 apphied az of iix wcheduled due date, then Lender need nol pay interest . unspplisd
funds. Londer maxy hokd such unapplied funds antit Borrower maken payment to bring the Loss cwrrent, If
Bomower gocs 104 do st within a reasonable period of time, Lender shall cither apply such funds or rerum
therrs 10 Borrower, 16 not applicd carfier, soch fomix wall be applicd 1o the outstanding peincipal batance vnder
the Kote immediately prior © foreciosare. No offsct or claim which Bormower might have now or in the foture
against Lender shall reieve Borrower (rom making payments due under the Noic and this Security Instrument
or performing the covetiants and agrecments secured by this Security Instrument.

3. Applicsti of Payments or Proceeds. Except 28 otherwise described in this Section 2, s} payments
accepiod and spplied by Lender shall be applied in the following ordor of priority: 19) interest due under the
Newz: (B) principal due under the Nuole, (¢} amounts due wader Section 3, Such payments shatl be applicd 1o
cack Periodic Payment in the order i which it became duc. Any reéiiining amounts shail be applicd Brat 1o
ixc chsrger, xecand 10 any other amounie duc under this Security Instrument, and then 1o reduce the priacipal
palsnce of e Note.

Y Lender receives » pavtaenl {rom Borower for & delinquent Perindic Payment which includes &
sufficient smoent 10 pay sny late charge duc. the paymeni enay be applied 1o the delinguen] payment and the
e charge. H more than one Periodic Payment i ouistanding. Lender may apply any paymens recoived from
Bomuwer 10 the repayment of the Poriodic Paymends of, arsd 10 the exient that, cach payment can be paid n
full. To the oxicnt thatl any cxcoss exists afiee the payment is apnlied to the full payrnent of one or more
Periodic Pavinenss, such exvesx ssay be applicd 1o any e cheges due. Volontary prepayments shall bo
spplicd fimt 1o any prepayment charges and then as desceibed in the Note.

Any apphestion of payments, insurance proceeds, ar Miscelianeous Proceeds o principal due undet the
Noie shall not extend or postpone the due daie, or change the amount, of the Periodic Payments.

3. Pundhs Tur Escrow Heow, Borrower shail pay 1o Lender on the day Periodic Payments are due under
the Noke, unti the Note 1 paid in fyil, a sum (the "Punds™) 10 provide Tor payment of amnounts due for (2)
fces and aeseseevenis and other items which can aiiain priority over this Secunty Instrument as o Ben or
srcursbearice on the Froperty: (b leasebold payments or groond renis on ithe Properly, if any; {c) premioms

N initials:
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arry and all invwennce required by Lender under Seetion §; aed &) Monguge Insurance premiums, i any, o

my suns payable by Bomower 0 Lender in fien of the payment of Morigage Insucunce premiums in
neonrdence with the provisions of Secuon 10, These ittims arc called "Escrow Htems.” At origination or st any
tane during ihe term of the Loan, Londer may require that Communiy Association Dues, Feeg, and
Asservmenis. if uny, be cxrowed by Bomower, and such duey, foox and gesexements shall be an Bacrow Item,
Bormower shal] promputy fursish 1o Lender all notices of amounts to be fmnd under this Section. RBorrower shall
pay Lender the Fonde for Escrow liemns unless Lender waives Borrower's obligation 10 pay (he Funds for any
or all Escrow Hovas. Londer may wabve Borsower's abligation io pay 1o Lender Fands for any or all Esceow
lietns at any limme. Any such waiver may only de in writing. [n the event of such waiver, Borruwer shall pay
dirccily, when and where payable, the smounts due for any Escrow Iiems for which payment of Funds has
beon waived by Lender snd, i Lendor roquirey, ahall fumish to Lender recoipiy evidencing sach paymcnt
withwn such fime period sx Lerder may require, Borrowsr's obligation 1o make such paymens and to provide
mcg}u %haﬂ for afl fmtpm hr: decrned 0 int 3 covenan md azrwmt ﬁmmm in tﬁm ﬁmm&y

Eacrow liems direcily, wﬂml to b waives, and Bmw& 5&1!5 w0 pay ’iiﬁ: amocnt i!ue for an Eﬁt:mw Im

Lendcr may oxoiciSe us aghts vader Scotion 9 and pay sach amount and Borrower shall then be ol igated
wnder Seetion ¥ 10 repay 1o Lender asy such smount. Lender may reveke the waiver as 16 any or all Escrow
Hems 11 wny time by a nottos given 1 aceoedance with Secuon 1S and, upon such revoeation, Baoreower shall
pay to Lesuder all Punds, and in such amounts, that are then required under thia Section 3,

Leader may, a1 any timne, collect and hotd Funds in an amoust (2) sufficien 1© permit Lender 10 apply the
Funds m the tine spogified under RESPA, and (b3 not 10 excecd the maxiroum smount 8 lender can reyuire
uiier RESPA. Lendier shall extimate the aronnt oof Pands due on the basis of current data sad reasomable
caimates of expenditures of futare Escrow hiems or otherwise in accordance with Applicable Law.

The Funds shall be held 1n sn instiintion whose deposits une insured by s federnt agency, insttumentatiny,
or eatity {including Lendor, i Lendes is an inMitution whose deposits are 5o insured) or in any Fedem! Home
joun Bank. Londer shali apply the Funds to pay the Escrow [temy no later than the lime speaified under
RESPA. Lender shid! not charge Bortower for holding and spplying ihe Punds, sanually analyzing the escrow
necovnt, or verifving the Bscrow Jiems, uniow Lender pays Borrower interest on the Funds and Applicable
Law permite Lender 10 make such o charge. Unless an agroement v made in wnting or Applicable Law
reqaiTey interest to i{n: paid on the Funds, Lender shall et b required to pay Borrower any interest or eamings
on the Funds. Borrpwar and Lendsr oan ageee in writing, however, thit interest shall be paid on the Funds,
Lenider shah gm: o Bormrower, withoot charge. an annual accounting of 1he Punds as required by RESPA,

H there is a surplus of Punds held In exerow, as definad under RESPA, Lender shatt account 1o Barrower
for the oxcesy funds m accordance with RESPA. I there i & shortage of Funds held in escrow, ns defined
under RESPA, Linder shall notify Berrower as reguired by RESPA, and Borrower shall pay 1o Lender the
amoumt necessary o make up the shonape s accandance with RESPA, byt in a0 more than 12 monthly
paymems. If there i a deficiency of Funds hekl v sxerow, as defined under RESPA, Lender shall nouify
Rorrower as required by RESFA, and Borrower shall pay 10 Leader the amount necorsery to make up the
deficiency i accordanre with RESPA, but in ne more than 12 monthly payments,

Umrt payrent in full of all sums secured by this Security Ivstrament, Lender shafl prompily refumd 10
Borrower any Fumds held by Lender,

4. Charges, Liens. Borrower shall pay alt taxes, assessments, charges, fimcs, and impositions alicibotable
1o the Property whick oan atisin prioetty over thit Secemy Instrument, leaschold payments or ground rents on
the Propesty, if any. and Conananity Associgivon Duas, Fees, and Asscssmenia, if any. To the extent that these
tierns @re Escrow Reras, Borcower shadl pay 1hem in the manner provided i Section 3,

Barmwer shgl] m’ty discharge any lien which has priocty pver thix Smuruy Instrument unicss
Bormower: {a) agries in writing o the payment of the vhiigeiion securcd by the lien in a marmer scceptable to
Lender. tuu only so long as Burrowee is parforming such agreement; (b) comests the fion n good faith by, or

@} -eanY) (0307) CHL (O7/0%) Page B of 16
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defends ageinst enforcement of the Hien in, tega) proceedings which im Lender's apmion opemie (0 preven| the
enfurcement of 1he lien while those proccedings are pending, bui only until such proceedings sre conchwded;
or {¢) securea from the bolder of the Hien sn agreement astizfactory 1o Lender sobordinating the ficn 1o this
Security Inuremens. If Lendec determines chat any punt of fhe Propesty 1% subject 10 2 lien which can nitain
priority over {kin Security Insuument, Lendor may give Borrower u notice idemifymyg the lien, Within 10 days
of $w dane or which that notice is given, Borrower shad! sstisfy the Jien or take one or more of the actions set
forih above in this Section 4.

Lender sy téquire Bomower (o pay & one-time charge for u real sstate tax verification and/or reporting
scrvice used by Lender in conncotion with this Loan.

£, Property Inswrunce, Borrower shall keep the improvements now cxisting or hereafter erected on ihe
Property insured agains 1038 by fire, huzands inciuded within the 1em “exiendhd covernge,” and any other
hazards including, dut nol limited 10, carthguakes and floods, for which Lender reguires insursncs, This
mwrance shall be maintained v the amounta fincluding deductibie fovels sind Tor the pericds that Lender
reguires. What Lender requirex pursuant o the peeceding sentences can change duriog the term of the Loaw.
The incurance carrier providing the insurence shafl be chosen by Borrower subjoct to Lender’s nghl o
thsappeuve Borrowers choice, which right shall not be exercived unreasonably. Lender may requite Borrower
10 pay, in connection with this Loan, cither: (%) 8 one-time charge for foad zone determination, cersification
and iracking services: o (h) a onc-time charge for flood zone detcrmination and cotification services and
sabsequant charges each (ime remappings o yimilar changes occur which reasonsbly might affect such
dewrmination or certification. Berrower shall alse be nesponsible far the paveent of any feex imposed by the
Peders! Emergency Mansgeveen! Agency in comection with the review of any Bood zone determination
resulimy from an objection by Bareower.

If Borrower fails 10 maintain any of 1he coverages described above, Lemder may vhlain insirance
ouverage. al Lender's option ani Borrower's cxpense. Lender is under ao obligation to purchise any particular
1vpe ot amount ol covernge. Therefore, such coverage shall cover Lender, but might oc might not protect
Bommower, Basrower's equity in the Property, or the contents of the Praperty, agsinst any gk, bazard or
lLigbility and might provide greater or lesser coverage than war previously s effect. Borrower m&mtadg:s
that the cost of the insurance coverage s obtsined might significantly exceed the cos of insurance thal
Boerower could have obtained. Any nmbunis disbursed by Lander under this Section 5 shall become sdditionsd
deht of Bormwer secured by thix Secunty Instramnent, These amounts shall bear iuterest st the Nowe iz from
the date of disbuercmem and shatl be payoble, with such interesl, upos aolice from Lender w0 Bormwer
POUUETLINE PARyInCHL.

All insurance policies regquired by Lender snd ronewals of such poticies shall be subjoct 10 Lender’s sight
10 disapprove such pohicicy, shall wciude g stomdard mongage cluuse, anxd shall name Lender as morigagee
andior as an additinal loss payes. Leadsr shall have the right to hold the pobicies and rencwal contificaies. i
Lender requires, Borrower shail pmmpﬁy givé W Lender all receipes of paid promiums and rencwsl notices. If
Bogrower obiaing any form of insurance coveraye, ot othorwine reqoired by Lender. for domage o, or
destraction of, the Propeny, tuch poficy shall include a viandard mortgage clause and shall name Lender ss
monzagte srb/or ax an additional o payee.,
1n the cvent of loss, Bormower shall give prompt notice 1o the insurance carricr and Londer. Londor may
make proof of kst i ot made prompily by Bomower. Unfesy Leader und Burrower atherwise agree in
wriling, any insursnce procecus. whether or oot the underlying insuranee was requirsd by Lender, shall be
applicd 10 restoratom or repair of the Propenty, if the resioration or repair is cconomically feasible and
Lender's scourity is not lessened. During soch repair smd restoration period, Lender shali have the right 1© hold
wich msurance procecsty unei] Lerder bas had an opportenity o inspect such ngwty to ensure the work has
been completed 10 Lender's satisfaction, provided that such inspection shall be undertaken promptly. Lender
runy dishurse peoceeds for the repairs and restorntion in & vingle payenen or in a scnes of progross payments
at the work is cpenpicted. Unless an agreement 38 made in writing or Applicable Law soguires interest 10 be
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puid on such insurance proceeds, Lender whindl not be regquired (0 pity Borrower any mteresl gr eamings on
such provesds. Fooa for public adjusters, or other thind parsics, retained by Borrower shall ned be paid out of
e insotawe proceeds and shall he 1he sode obligaton of Borower, W the sestontion ot repasr 5 aol
coonomically feasible or Lenders serurity swoulkd be Jessened, the inniranee proceeds shali be applied to the
sums secured by this Security Inttrument, whethor or not thes due, with the excess, if sny, paid (o Borrawer.
Such insursnce proceeds shall be apphied in the order provided for m Section 2,

{f Borrower abandans the Property, Lender may Ok, negotinle anid settle any available ingumnce claim
and related matters. If Bormower dovs not respond within 30 days 10 a notice from Eender that the insamnce
carmer has offered to scitic a claim. then Lender may negotiate and settle the claim. The 30.duy period will
tegin when (he notice is given. In either event, or il Londer acquircs the Property under Section 22 or
piherwisc, Borrower hereby assiygnx to Lender (8) Borrower's tights (o any essurance proceeds i an amount
not 10 exceed the amounts unpad under the Note or this Security Tnstrumens, and (b) any other of Borrower's
rights (other than the right w0 any refund of uncamed premiums prid by Boerowcr) under all invurance policies
cavering the Propenty, insofir as such rights ane applicable 1o the coverage of the Property. Lender may se
the insurance proceeds cither & eepair Of restore the Propeny or 10 pay umonnss unpad undar the Neie ar this
Security Inmrument, whether or not shen duc, ) |

& Dccapuncy. Borrower shall occepy, establish, and use the Property g3 Borrowee's principal resdonce
within 60 days aficr the execution of this Secunity Instrament angd shall continue 10 occupy the Property as
Bogrower's principal remdence for 8t least one year afler the date of occupancy, unless Lander otherwise
agrees it writing. which conscnt shall not be usreasonably withheld, or unlcsy cxtontating cireumstances ¢xisl
which arc heyond Bosrower's control.

7. Proservstion, Mainiensnce sad Proieciion of the Property; Trspections, Borrower vhell noy
destroy, dumage o impair the Propeety, aliow the Propenty to deleriorate or commit wasie on ke Property,
Wheiher or not Bosrower is residing an the Propenty, Bomrower shall maintain the Property in order 1 yrevent
the Propenty Trom detcsiorating or decrousing in value due 1o its condition. Unless i is determined pursuant o
Sscliem 5 thal ropaiT ar resioration 15 ot economically feaxible, Borrower shall prompify repair the Propenty if
durnaged 0 avod fueiher deterivmation or damage, 1Y insutance o Coniemnation procecds are pead in
coanechon with damage 1o, or the laking of, tbe Pruperty, Borrower shall be responsible for repairing or
rexioring the Property oniy if Lender has released proceeds for such pumpones. Lender may dishurse Wwwﬁs
for the repairs and restorglion in a single payment or & senes of progress paymenis as the work ix
comploied. If the insurance o condemmation peotccds are rot sulficient 10 repair wr resiors the Pruperly,
Bomawer is not relieved of Boruwer's chligaion fur the completion of such repair or vesiaralion.

Londer e its ageni may meke reasonable entrics upon and imspectons of the Property. I it hay
reasonehic cause, Lentier mwy inspect the incnor of ke Tnprovementx on the Property. Lender shall give
Buorrower notice 8t the time of or prioy 1o xuch an inenos incogection specifing such tensonsble cause

8. Borrowsr’s Loan Application. Borrower shall be in default if, during the Loan application process,
Borawer or sy pemsons or eplities acting at the direction of Boarcrower or with Bomower's kmowledge of
conwent gave materindly false, musicading, or inaccurate infermation or ststernemts to Lender (or failed 1o
pravide Lender with material jaformation) in coanection with the Loan, Material repecseniations include, but
are nck lirpited to, ropreseatagons concerming Bomrower's occupancy of the Pruperty as Botrower's principal
residencys,

9, Protection of Lender’s Inlerent in the Properiy and Righis Under chia Securily Imstrament. 3 (a)
Borrower Tuils to perform the covenants and agreemcniy contined 1 this Secunty Iustrument, (b there is a
iegal proceeding thak might sgmificantly affect Lender's interest in the Properly and/or nights under this
Secutity Instrument {sarh 8¢ 3 proceeding in bankeupicy, peabale, for condemnation or forfeiture, for
enforcemnent of a fiea which may sitain priority over this Security Insirument or 1o enforce laws or
regulatons), or {¢} Boerower bas abandoncd the Property, then Lender may do and pay for whatever is
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reasonable o approprinie 1 profect Lender's witerest in the Property and righta omder this Securisy lnstramens,
iacluding proteciing asdor ssxessing the value of the Properly, smi securing ambior repaining the Fropeny,
Lemwfer's sctions can include, hot are not Jimited 100 {5) paying any sums sceured by o lien which has priormy
over thiz Scourty Instrurrent: (b appeanng in coun and (C) peymg reasonable attomieys’ feéca io prowect ity
inserest i the Property and/oe righis under thin Security Instromient, ncloding g5 sccurcd poxition in &
bunkrupicy paceedng. Secuting the Properly iaciades, buat is not limnited 10, enteriog the Propenty 10 make
repairs, change incks, repiace or board up doon and windows, drain water from pipes, eliminate building or
viber code violations or Sangerous conditions, and have welities wmed oo of off. Alibough Lendsy may ke
action undet this Seciion 9, Lender doos . have 1o do so and 18 not under any duty or obligation 1w doso. Ut
i« mgroad thar Lender incurs no linbidity for noc taking any or alt sclions authorized sndor this Section 9,

Any smounts diabursed by Lender under Is Section 9 shall become additional debs of Borrower sepurned
by this Seourity Insiniment. These amounts shail bear inlerest o 1he Note mae from the date of disbumcment
and shadl be pavable, with such internst, upon notice from Lander to Barrower requesting payvinent.

If this Security Instrament is on a kasehold. Boreower shall comply with Wl the peovisions of the lease,
I Barmiwer wcquires foe title 10 the Property, the loasehold and the fee title shall not merge uniess Londer
sgrees wu the merger in woting.

10, Mortgage Imsurance. If Lendse requiired Morgsge Insuranee ay 8 condition of making the Loan,
Borrower shull pay the premsdums required 10 madniaio the Mongags Insorasce in effect. I for eny reason, ihe
Moeigage Inzeranee tavarage requited by Lender vesees 10 be available from the mongage insurer that
previouxly provideg such srsursnee and Hormmwer was sequired 10 make xeparately designated payments
toward the premniams for Morgage Tosurance, Borrower shalt pay the presiums psgquined © oblain coverage
substantially eguivalent 1o the Morgsge Invurance previously in effect. &t 1 cosl subsiantially squivalent ta the
cost g Bowower of the Mortgage lasurance peoviousty in effect, from an sliemsate mongage insurer sckecied
by Lender. If widatantinlly equivaten) Morgage Insurance coverage is nol available, Bosrower shall contmpe
1© pay to Lender the snount of ihe separmely designaied peymanis that were gdue when the inrurence coverage
ctazed 10 be o offecy, Lender will accept, use and rctain these pavmments a8 a non-refundahle joss reserve in
heut of Mongage Insrance. Such loss reserve shall be non-refundsbie, notwithstanding the fact thay the Loan
ix nltimately pead in full, and Lender shall not be required to pay Borrower any inlerest or eamings on such
foxs rexcrve, Londor can no longer require Josy eeserve payments if Mortgage Insurance coverage §in the
amount and Tor (he period that Lender reyuires) provided by an insurer sclected by Lendar ggain becomes
avaliable, is ohrained, and Lander requires separutely designated pavinents toward the premiums Tor Mortgage
tnsurance. i Lender requirod Mosigage Insurance as & condition of making the Lown and Bormower was
eequired 10 meke sepacalcly designsied payments woward the premiums for Mongage Issuraxce, Borower
whall pay ihe pramiuens reguited o mainiam Mortgage insurance in effees, of to provide a not-retundable loss
reserve, until Lender's requiremen for Morigage lnsurance ends in accordance with sny writien agreement
hetween Boerower amd Lender provuding for such izemination or until (srmiration i reguired by Applicable
faw. Nolhing in this Saction 10 2lTecis Borrower's obligation (o pay interest at the rate provided i the Note,

Mangage insacance reimbaiescs Fonder (or any ontity that purchases the Nole) For cerain 1osses it may
ncur if Borrower does sl repay the Loan o< sgeted. Borrower is nol & party to the Morgage Insurance.

Morigtge ursurers evalame their ol risk on alt such mswisnce in Rowee from time o time, and may eoier
mto agreements with other partics tha xhare or modify their disk, or redure Josses. These agreements are on
terms and comditions thal ar¢ subisfactory o the morigage nsurer and the other party (or parties) 1o these
Aprecmens. These agreernonts may requies the MONMEAgE wsurer 10 make payments Using any soure of Tonds
that the mongage mauect inay have avinlable (winch may include funds obtained from Mortgage Inmurance
presRuams).

As a yesuli of these agreerments, Lender, any purchaser of the Note, another inxurer, any reinsarer, any
other antity, of any sffiliate of any of the foregoing, may receive {(dircctdy or indirecily) armcrunts that desive
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frou or night be charncterized 53) & portion of Borrower's payments for Morigage Insurance. i egchanpe fof
sharmg o modifying the morigage insurer's risk, or reducing losses. If mich agreement provides that an
sffilimne of Lender wkex o share of e muurers ravk i exchange for & share of O premmms paid 10 the
mivzer, 1he anangement is ofien erned “caplive roinsurance.” Fanher:

{a) Any soch agrecwents wilf pol affect tbe amonnts that Borrowser kit sjtreed to pay lor Morigage
Invurnnce, or any other termus of the Loan Such agreements will not increase the simaint Bovrower witl
owe for Morigage !mnmq and they will ot entille Borrower to any refund,

) Any sech W s wib) vot affect the rights Barvower has - il any - with respect 1o ihe
Morigage Insarsoce uoder the Homeowners Projection Act of 1998 or any other iaw. These rights ey
inciode the righi tn receive certaln disclosores, o Tegoest and obisin cancellation of the Mortgage
Insarsace, 1o Rave the Morigage lasurance terninsiod axtomatically, sndior o recetve 3 refund of any
Morigage Iosurance preminms {ket were snearned at ike time of such canceliation or termination.

11, Assigamens of Miscellaneaus Proceeds: Forfelture. All MisceHamous Procecds are hereby
assigoed (o ant shall be paid 1o Lendee

I ihe Propenty ic dumaged. such Miscellancous Proceodn shall he apphied to restoration or ropair of the
Prupernoy, il the restorsiion or ropair i scnnamieslly Teasible and Lender's security ix ot lensened. Dueing soch
repair and resonation peniod, $.onder shull have the right 10 hold xuch Miscellancous Proceeds until Londer has
had an -appoduniy o inspect such Property 1o enstire the wirk has beon completed o Lender's satistaction,
peovided that such inspection shall be underaken prompity. Leader may pay for the ropairs snd resiuracion m
2 magle disburxement 07 in 8 seriee of progress payemcsts ax the work i3 complexed. Unless an agreoment 1%
mase in writing or Applicable Law mgudres interest o be paikd on such Miscellaneous Proceeds, Lender shall
nist he regquirsd 1o pay Borrower any interen of samings on such Miscelancoun Proceeds, If the restorstion or
repwir i not economically feaxitle or Londer s weenrity would be lessencd, the Misceilansous Proceeds shall
e applied 10 the sums secured by this Security Tontrument, whether or not then doe, with the excess, il any,
paid 1¢ Borower, Sach Miscellancous Proceods shall de gpplicd inthe order provided for in Section 2,

In the evem of & towml kg, desiruction, or 1oss in valae of the Property, the Miscellaneous Proceeds
shall be applied 10 the sems secured by this Seconisy Instrumpent, whether or not thea duc, with the excess, if
any, paid 10 Borrower,

T the event oof a partial taking, dextnuciion, or loxs in value of the Properly in which the fair market valoe
of the Propenty immedintély befere the partist tulong, degtrociinn, or losx in value is 2gual o or greater than
ihe sroount of the stras secumd hy thix Security Ingosment immediately befoee the partial tsking, denruction,
or fass m valpe, unlesy Borrower and Lender ntherwise agree in wieiting, the sums secured hy this Sccwrity
instrumernt shakl be seduced by the enaant of the Misceliapeous. Proceeds mnultipiied by the followmg (ractivn:
1a)y the otal arwwnt of the soms secured immedunicly defore the partinl Laking, destruction, ur losx in valoue
divided by €0y e fair market value of the Property immediticly bafore the parnl Laking, destmiction, of f0ss
in value, Any balance shall he paid to Borower,

T the pvent of » partal taking. destruction, or Joss in vaklee of the Property in which the fair maike! value
of the Prupeny immedintely befare the purtial taking, destrurtion, or Ko v value is lese than the amount of
the simx secured imimmediately before the pantial whang, desruction, or nss in value, unless Borrower aad
Lender otherwine agree 1 wriling. the Miscolluncous Proceeds shall be appdicd 1o the semy sccured by this
Security Instnament whother o8 ol the swns are then duc,

H the Propeny i abandoncd by Borroower, or if, aiter votice by Lender to Borrower that the Opposing
Panty (a4 defined in the naxt ventenceroffert 1o make an award to xcitie a claim for damages, Bormower fails 10
respenid to Lender within 30 duys aficr the dae the notice 18 given, Londer #s authoeized to colleet and apply
the Miscellaneous Proceeds cither o restermtion ov ropair of the Propenty or o the sums secured by this
Security Insirament, whethier < not then doe. "Opposing Purty” means the thind party that owes Borrower
Miseslianeous Proceeds or the party agamst whom Borrower bas & ogh of sction in regerd 10 Miscellancous
Procesds.
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Borrower shdl be e dofanltl if wy action or procerding, whether civil or coimunal, is begun that, in
Cender's judgment, could result w Torfeiture of the Pruperty or other materind impairment of Londar's inionest
n the Propenty or nghis under this Securty Instrement. Borrower ean cure such o defauli and, if acesieration
hax occurred, reinmae s provided sn Section 19, by causing ihe action or proceeding 10 be dismazsed with a
abing that, m Lender's judgment, pesclodes forfoiluee of the Pmpesty Or other material impsirment of Lenders
inerest in the Property or rights wmier this Securty Inxrument. The proacesds of any award or clales for
damages that are atribotsble to the mnpairvent of Landet's interest in the Propenty are herehy assigned and
shall b pad o Londer.

AH Miwellancoux Procerds that are not applicd to restorstion or repair of the Propeny shalt be applicd ia
i arder peavided for in Seotion 2,

32, Berraowey Nol Relessed; Forbearance By Lender Not a Walver. Extension of the Hme oy
payment or modilication of smortization of the sums secured by this Scourity Instrument granicd by Lender 1o
Boprower o any Succeasor in inrerest of Boerower shall not operate 10 eelease the Lability of Borrowsr or any
Sugceaiors in Interewt of Rorrower Lender shalf vt be meguired 10 commence proceedings agninst any
Succecsor 3 Tmerest of Borrower or to refie 10 extend tione for pavment or otherwise emmodify amornienstion of
the swms secured by this Sceurity Instremont by reavon of any demund made by the original Bormower or any
Succossors in Inlerest of Borrower, Any forbeurance by Lender in exercising any rghl or remedy inchuding,
withonl hunitation, Lender's accepiance of puvments from third persons, enlities of Successors in Interest of
Bovrower or e amounis lesy than the amount then due, shall mst be a waiver of or peeclude the exercise of any
tight o rernedy.

13. Jolst wnd Severs! Linbility: Co-signers; Suceessors und Anshpon Bound, Horrower covenants and
agrees thal Bormwer's vbhigations and Tiability shall be joint and several. However, any Bomower whi
ci-mgns this Sseurity Indrument but does il exccute the Note {8 "co-signer™). {8) is co-signing fhix Seourity
Instnemens only (o mortgage, grant and convey the co-signer’s intesest in the Property under the temms of this
Security Instrument, (®) is not personaily obligated to pay the sums secured hy this Security Instrument; and
(¢} agrees that Lender and sny other Borower can agree to oxiend, modify. forbear of make uny
acceammodssons with wegard 10 the sooms of thix Secusity Instrument of the Note without the co-signer's
consent,

Subject 1o the pruvidions of Sechon HL, any Successor in interest of Bowrgwer who geagrnes Borruwer's
ohhgations poder this Securnity instrurnent in wriling, and is approved by Lender, shul) obiain all of Bogrower's
rights and benefity under this Security Insteument. Borrvwer shall net be released from Borrower's obligations
and liahility wnder this Scourity instrument anfoss Lemier ageees (o such rekcase in writing, The covenams and
agreemenis of thas Sscunty instrumnt shall dad (creept as provided i Section 20) and benefit the successors
and axsigns of Lender,

4. Loan Charges. Lender may charge Borrower fees for services perforened in connection with
Bosrower's defavit. for the purpose of protecting Lomder's interest in the Property and sighta under this
Sceunty Instrument, including. bat not hinuted 10, atameys’ feer, property inspection end vafuation fzes. In
segand 10 any other fees, the abwnve of cxpress authorty in this Security tnstrument to charge o specific fee 1o
Boorower shall not be construed as a prohibition on the charging of such fee. Lender may not chasge feex th
are cxpresaly prohibdcd by s Secunty Instrment or by Apphoable Law,

b the Loun i subjnct to o law which sers maximum losa chaeges, and thet Jaw is finslly inteepreted 5o
that che mmierest or oiber oan charpes collected or to be coliected in conmection with the Losn axceed the
peerriticd limits, then (1) any such joan charge shalt be reduced by the smount necessary 1o reduce the charge
W the peemiticd mu; and £hl wny swns already collecsedt from Borrower which exceedet penmitiad limily will
be refunded to Bormwer. Lender may choose to make this rafund by reducing the princips) owed uader the
Nute or by making & dircct paymeni 1 Borrower, If 2 refund mduces principal, the reduction will be treated as
» ;;miai ;ﬂ:pnrm:& m‘dwm my pmymml charge (wihcii'mt or not & mmym: chargc is mnwabd fw

contlifuic a wva‘af myf righa of achon Iﬁu:mw-:r zmgm bave ammg aut of such overcharge.
Inttials:
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8. Kolices, All sotices given by Borrower or Lender in connection with thix Secusity instrument wusi
e in woibng, Any notee Be Borromer a8 conncchion with 1his Sceurty Instrument ahaldl be deemed 1o have
metly given 10 Borower when matled by first cless mail or when actuadly delivered 10 Bocrower's notice
addecas if sent by other means. Noliee 1o sy one Borrower shall conminae souce % all Borrowers unless
Applicabic Law expressly roquires otherwise, The notice addoess shiall de the Property Address unless
Boorower hay doxigmaied a substitole nwkive sddress by notice 10 Lender, Bomrower shalt promptly notify
Lender of Bompwer's change of address. Il Lender specifies w procedare for reporting Bomower's chanpe of
mdirens, then Borrower ahall only repofd & chunge of address hrough thal specilied procedure, There may be
suly vne demignaied notice addrers undor this Security Instrumen? 31 any ooe 1ime, Any aotice to Lender shall
3;;, given by dci'm:;iwg 3t or hy zmiiing ii tsy ﬁm s:tm muil i um‘s adﬂm«z sim tmmia uam L.cndcr has

ME ot ise mm o Iaa.v:: been given (o Lander uetyl mxtiy feccived hy Lmdet If my noice mqmm:l by
this Secusity Inatrurnent s giso requived under Applicable Law, the Applicable Low reguirement will smisfy
the coreeaponding requirement under thx Security Inninament,

1& Governing Luw; Severability: Ruloe of Coasteaction, This Secunty Instroment shall be govermed
try federal law weud the law of the junsdiction in which the Propeny is located. AR Aghts and obligetions
contained in this Scourily Instrument are subject o any requirements and fimitations of Applicable Law,
Applicuhic Law might expheitly or unnlicitly sflow the parties 16 agree by contraet or i might be silent, tat
such sHonde shafl not be construed is o prohibilion against sigroeracnt by comtmecl. 1n the event that any
provision o clmuse of this Security Instrement or tye Note conflicts with Applicable Law, such conllict shall
ol affeel ouhier provisions of thix Secueity Instrument o5 the Nowe which can be given offect without the
confhcting provisiomn.

As uwd in this Security Jostrument: (5 words of the musculine gender shall mean and bclude
crorresponding meuier worts or words of the feminine gender; ) words in the singular shafl mecan and includc
the plural and vice versa; and ) the word "may”™ gives solc discretion withoat any ubligotion o luke any
RCiion,

17. Borrower's Copy. Barrower shigi? be given une copy of ihe Note and of this Security Instrument.

I8 Framsfer of fhe Property or & Bepeficial Joterest in Borrower. As used in this Seclion 18,
“Interest in ihe Pmperty” mscans any legal or benelicial interest in the Propenty, incloding, hot not fhnited to,
thuse henefical imerests fransfoorad 1 a howd for deed, ronimct for deed, instaliment sales contract or estrow
agreerpent, the imtent of which is e tmnvier of Gile hy Borrower st o future date 10 a purchaser,

I all or sy part of the Property oy any intcrest n the Propenty is sold or trunsfonred {or o Borrower & noy
:m:zm person mﬁ x bcmf'aet:i mwmq m ﬁmm i mid o sransforred) withowt ia:ndpr’ﬁ prioe writiea

Hﬁ#ﬂt\*ﬂ thix option whaii ot ite t:xe:c;ncz& y Lender If sach exorcise I8 ml’u!mzd by Awiw&hit Ltw;k

Il Lender cxercizes thin ophon, Lender shall give Bormower notice of acceleration. The noace shall
provide & peniod of st foss thar 30 dayx fram the date 1the notice 38 given in sccordance with Section 15
within which Borvower must pay sl sums secured by ks Sccurity Tnstrument, i1 Boeenwer Iails (o pay these
wmne preor (0 the expirstion of Oux period, Lender may imvoke any remedies permitied by this Security
Insirument without Turther notice or demand on Borrower,

1%, Bucrowee's Right {o Reimolute Alter Acocieruiiva, I Borrower mests cortaln conditivns, Bomrower
shall have de nght to have onforcement of thae Securaty Instrument discontinoed at any time priot 1o the
carliest of: () five davs before sale of e Property pursusnt ip amy power of sale comamed in thiz Security
Imatrament: {3 such other period ss Applicable Law might specify for the lerminstion of Borrower’s right 1
reinsaie; of () eviry ol 8 judgment enforcing thas Security [osirament. Those conditions are thal Borrower:
{3) pays Lender sl suenx which then would he due under thin Sepurity Tnstrament and the Note as #f no
accelersinm had occumred; (b)) cores any defaalt of any other covenunts ar agreemonts; {€) pays all capenscs
weurred an enforcing this Security  nsimanent, wcluding, bul nol Hmsled fo, meawomable atforneys” foes,

. nitialy: f)
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. oOC D ii NIGHE3482260060048
property wspection and valuation fees, and other Tees ncurred for the putpose of protecting Lender s interest
in the Property and rights under this Seeurity Instrument, and id} lakes such action st Londer may reazanably
require io ssmare that Lender's inicrest in the Property and aghte under this Securty Instrument, and
Borruwer's obligation 10 pay the sues seoured by thiv Security Instrument, shall continue unchanged, Lender
may reguire thal Borrower pay such roinstatoment suras and cxpenses in one or moare of the followmg forms,
a0 sebeciod By Bonder: (ay cashy &5) money order; 1) contificd check, hank check. treasurer’s check or cashier's
vheok, provided any such chioek ix demwn upon an incdimtion whose deposits are insueed by a federnd agoncy,
instrummetdaity oF sty of W) Blecteonic Fumis Teaaafer. Upon reinaturement by Borawet, this Sscarty
Instrumncnt snd ohligations socurcd herchy shll reemnin [ully effective ax if no acceleration hed oCoamed.
Howsver, this oght wo roinstate shall nat apply in the case of acceleration under Secton 18,

28, Sule of Note: Change of Loan Servicer: Sotice of Grievance, The Note or & pastial inderest in the
Note (together with this Scounty instrument) can he w0id one or mote Limes without pnor notiee o Bomrower.
A salc might result in g change in the cnthy (known ax the “Loan Servicer™) that collects Peniodic Payments
Yue urdler the Note and this Scuudly Jnadeument and porforms other morigage loan servicing obligations snder
the Mote, thin Security Inctrament, and Apphicable Law. There slee might be one or sinre changes of the 1.oan
Servicer mvelated 10 # wle of the Node. H there w a change «of the Loan Servioer, Borrower wall be given
writien mnice of the change winch wall state the nume and sddresx of the new Loan Servicer, the addeess 10
which payments shoubd b made wd eny other isformation RESPA reguires in connecuon with & notiee of
transder of serviomg. 10 ehe Noke s sold and thensafter the Loas s sareaced by s Loan Servicer other than the
piirchaser of the Note, the mortgage loan servicing obtigations to Borrower will remain with the Loan Servicer
or be wansferved 10 2 successor Loan Servicer and arc not assumned by ihe Noio purchaser unless oiherwise
provided by the Note purchaser,

Nesher Borrower nor Lender may commence, join, or be joined to any judicial action fus cither an
individaal Btigant or the mermber of a class; that arises from the other party's actions puttuant 1 this Security
Tustenmetd ot that slleges that the oiher party has beeached any provision of, or any duty owed by reason of,
this Secunty Insirament. anis such Borrower or Lemier has vified the other pargy (with soch notice given in
compliance with the regrernents of Section 15 of such alloged hreach and afforded the vther party herein &
resxoabic periad ufier the giving of soch solce B tike corectve action. ) Apphlicabie Law proviges & time
perod which st chapse before vertars aetom cin be tker, il e period witl be deemed o be reasonabke
for purpeses of this paragraph. The notice of accelerstion and opporiunity to cure given 1o Hormower pursuant
v Section 22 axl the notice of acceleration given o Borrower pursuant te Section IR shall be deemed
xutinly the aotice s opportunity 1o 1ke corrective aelion peovisions of thiv Section 20,

1. Hazsrdous Substances. As uacd in this Section 21 (2) "Harrdous Subsiances” are those substances
#efined By toxic or hazardous submaences, pollstanis, or wasten by Bnvironmeniat Law and the following
subaances: gasoline, kerosenc, other flammable of tove petrolsum prediucia, 10Xic pexticides and herbicider,
volmile solvenis, mawerials comaining asbestos or formoaldehyde, and radioacuve mmenalk, ()
“Epviroemenial Law” means federsl Jaws and 2sws of ihe jurisdicton where the Property ix Foerizd that relaie
10 heslth, wafety o envivonmental protection; () "Envirnnmental Clearip” includes any response actios,
sernecdial acton, oF removal schon, as defined in Environnwental Law: and (d) an "Enviconmental Condition™
means & condition that can causce, contribute (o, or nthorwise trigger an Environmental Cleanup.

Acvvrower shall a0l causc or porenit the presence, use, disposal, storsge, or reléase of any Hacandons
Subatarces, Or threaicn 1o release any Hezardous Substances, on of in the Property. Borrowsr shadi nol do. por
allow anvone ehw to do, anything alfecting the Peaperty (a) that is o0 violation of eny Environmenial Law, (8)
which creates an ﬁmmnmm {'.’nmhtmn of (¢} which, &m: to the presence, v.m:. or mlem of 3 anmmm

mn o awiy w the pme, wee, Or umge o1 1he Pmﬁmy of small ammmﬁi ar Havardous Suhemcm
that wre geoerally recognized jo De approprisie (o nosmal residential ases and (o maintenance of itwe Propenty
(mahwding, duy sot limited w, hazardous subsiances in consamer producish.

Intiats: —
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Borrower shall prompdy give Lender writien natice of (a) any investigation, <ixim, demand, lawsuit or
other action by any guvemmental or sopulsiory agency or privote peny involving the Fropeny and any
Haeardous Subsiance i Envimnmental Law of which Bormower has actual knowledge, (h) any Envirconmental
Comiition, ncinding but pos limiied 1, any spilbing, leaking, discharge, releme vy threat of release of any
Hassrdous Substance, and: \c ary condilion causcd by the prosence, use or release ol a Haznrdous Substance
which advetscly affects the value of 1he Propenty. Il Borenwer lcarns, o is natifiod by any governmential or
regulatony sulkimty, Or sty privane party, that any semoval or other semedistion of any Hazardous Subsiance
affecting the Property is nocosaury, Borrawer shall prompily ke ull necessary remedial aciions in accordance
with Envuonmenial Law Notung herein shall create sny oMigatn on Lendee for an Bavironmenial Cleanup.

NON-UNTFORM COVENANTS. Bomower and Lender Tunthey covenant amd agree as follows:

_ AL Acoeberstinn: Romedies. Lender shall give notice to Bnmmpﬁormme&ﬁﬂmmmm
Borvower’s bresch of any covenunt or agreseenst b this Security instruzeent (bul nol prior to
wecelerafion wader Sections 18 woless Applicabile Law provides otherwise), The notice shall specify: (@)
1hir defunit: (1) Uve mcthom reyuired O cure the default; (o) a duie, not dess than 30 days from the dute (e
motive is given to Borrowser, hy which (he defsult must be cared; and {3) that Tailure Lo core the defauit
s e before the date specified in Qi nolice may remull in sccelerstion of the sums serured by this
Security hatroment snd sale ol the Property. The natice xhull further inform Bovrower of the rigghl in
relosiate slter scceleration ang the vight to bring » court sciion 10 ssserd (he nos-existence of & default
of any other defone of Borrower to acceleration and swle. I the defuull Is nod cured v or hefore the
date apecified in tee notice, Lender &t its option, awd without further demand, muy invoke the power of
snle, imchudlisg e vight fo ucoelerate Toll payment of the Note, and uny other remedies pevmitted by
Applicadie Law. Lender shsll be entitied o raliect all oxpenses incurved im pursulng the remedies
pruvided in thix Section 1L, incinding, bel not imited 10, reasiaublie attorneyn’ fees and cosis of 1itle
evidence,

I L ender lmyokes the power of saic, I.ender shall execute or cuuse Trustee to execute written notice
of the occurrence of an event of defaull and of Lender’s tlection fo caune the Property to be sold, and
Al canve soch motice to be recorded in cach coumty in which any part of the Property is locited.
Lender shall mall copics of the notiee as peescribed by Applicable Law to Borrower and 10 (he persons
peescribed by Applicable Law. Trustee shalf give public notice of sale to the pervons and in the eunner
prescribed by Applicable Law, Alter the dme required by Applicable Law, Trusioe, withoul demund on
mew.mﬂﬂmwapumamﬁwmmcmmrmmtinwandpm:ramamder
the terwme designated in the nolice of sale in vor or more patcels aod in any veder Trusice determines,
Trustve way poatpoe sele of 8i) ur xny parce]l of the Property by public announcement g the Gime and
place of any previcusiy scheduled sule. Londer o its designee may porchae the Property at any sale,

Tewmstee shall detiver 1o the purchuser Trusiee's dred conveying the i‘mptrty without any covenunt
ar warranty, expressed or implied. The recitals in the Trasiee's deed shall by prisma facie evidence of the
trnih of the statewsenis smade therein. Trustee shalf apply the proceeds of the sale in the tallowing order;
{8} tv a¥t expeases of tive nade, including. but not limited ta, reascoble Trustee’s and attoreeys’ fees; ()

to alt swwn secored by this Security Incirement: snd (¢} sny excess tn the person or persons legatly
Mﬁd (1.9 3

23, Revcomveyance, {pon paymt;t of all sums secured by thix Security Instrument, Lender shall ssguest
Trudee ko reconvey the Property and shall worrender this Security Instrument and all notes evidencing deix
secored by thix Secunty Instrument 1o Trowtes, Trustee shall reconvey the Propernty without wesranty o the
person or persoan igally enutled @ il Such person or persans shali pay any recordation covis, Lender may
charge sach porson of personx a fee for sceonveying the Property, but only if the foe ix psid o o thisd party
{suck ac the Toustee For nerviees renderad anid the charging of the lec is permitted vader Applicablie Law.

4. Substitute Trwstee, Lender & s option, may from: time 1o tiae remuve Trusise gud appoint &
succewer lrustee tu any Trusice appoinied hercunder. Withonl cunveysnoe of the Property, the successor
trusice shall succeed ull ihe title, powes aml dulies conferred upok Tramee horein and by Applicabic Law.

25, Assumption Fee. [T there ix an nssumption of this kean, Lender may charge an assumption lee of
USs.$ 300,00
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DOC ID #: (D6348226006004
BY SIONING BELOW. Bomower scvepis tnd agrees b3 the werms and covenanis conunned in thiy
Security Instrument and in any Rider exccuted by Bozrower and recorded with 1,

Wilnesses:

o (Seah)
~Bamower

DEN

l.::ad_:.;-mh i v
GERALDNE J . LOqN:

~(Seal)
~Borsower

ASeal)

~Beorrower

.10
~Borrpwey
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STATE OF NEVADA, ,
COUNTY OF &ML

Thic bxtrument was acknowledged before me on é '“"‘35 | ‘.}( by
Denns L. Johnson Geraldne T Thnsn
e L AT e
e T A
: R
- . :‘_ “m;-'l Sy a,; ?“5 F _____
Mail Tux Statcenonts T

TAX DEPARTMENT §V3-Z4

450 American Ztreet
2aimi Valley CA, 93065
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EXHIBIT “A”

Al that certain real property situated in the County of Clark, State of Nevada,
described as follows:

Parcel I
Lot Ninety two {92) of the Plat of Arbor Gate as shown by map thereof on file in
Book 91 of plats, page 71, in the Office of the County Recorder of Clark County,
Nevada.

Parcel 11

A non-exclusive sasement for ingress and egress and erjoyment in and to the
Association property as set forth in the Declaration of Covenants, Conditions and
Restrictcions for Country Garden {Arbar Gate) a common intersst community
recarded February 25, 20600 in Book 20000225 as Document No. 00963, of
QOfficial Records of Clark County, Nevada , as the sarme may from {ime 1o time be
amended and/or suppiemented, whicth easement is appurtenant to Parce! One.

Assessor's Parcet Number: 124-31-220-092
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DOC ID #: 0BDE3482060066004
THIS ADJUSTABLE RATE RIDER 15 made this TWENTY-EOURTH day of
JUNE; 20D4& , and 15 incoepormsd into ankd shall be deemed 10 weend and supplenwenmt the
Mortgage. Deed of Trost, or Sceurity Deed {the "Secunty Instramenl™) ol the sume date given by the
unis {"Borrower™) (o accurg Borrowers Adjustadic Rate Noe (the "Noig™y o
COUNTRYWIDE HOME LOANS, INC.

{"Lender™) of the some date and covening the propesty deseribed in the Sscunty Instroment and located at;
5316 CLOVER BLOSSOM COURT

NORTH LAS VDGAS, NV 8580310440
[Propenty Address)
THE NOTE CONTAINS FROVISIONS THAT WILL CHANGE THE INTEREST RATE
AND THE MONTHLY PAYMENT. THERE MAY BE A LIMIT ON THE AMOUNT THAT
THE MONTHLY PAYMENT CAN INCREASE OR DECREASE. THE PRINCIPAL
AMOUNT TO REPAY COULP BE GREATER THAN THE AMOUNT ORJIGINALLY
BORROWED, BUT NOT MORF. THAN THE LIMIT STATED IN THE NOTE.

ADDITIONAL COVENANTS. In addition to the covenants smi aproementy made in the Securily
Enstrument, Borrowse and Lender furthes covenant aml agree as fodiows:

A. INTEREST RATE AND MONTHLY PAYMENT CHANGES
The Nole provides for changes in the mierest rate and ihe monthly paymants, as fallowx:

2. INFTEREST

{A) lnterent Rute

Interest will be charged on unpasd principal until the full mncunt of Praacipal has beon paid. | will pay
imicrest ol u youchy rae of 1.625 %. The unerest saw 1 widl pry may change,

The interest e roguired by this Scction 2 is the rate | wal) pay bath befoee and after any default
described in Sechor 2{B) of the Nowe,

CoONY
& AR PayOpsicr: Rider
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DOC ID #: 0006348226006004
(M} Imtevest Rate Change Dutes _
The nterest fite T will Py insy cimnge oa e L5 o8 day of
AUGUST, ZuD4 . and ot thel day cvery memith theroalier. Each date on which my nicrest
e could change 1 calied an “Inferest Rate Change Dase.” The now mie of interest will become effecive on
cach Intcrex Rate Change Bate,
() Index
Beginning with the first Change Date, my adjustable
interest rate will be based sn an Index. The "Index®™ is Lhe
*"Twelve-Month Average® of the annual yvields on actively tfraded
United States Treasury Secuvrities adjusted to a constant
maturity of ane year as prublished by the Federal Reserve Board
in the redera! HReserve Statistical Release entitled *Se ected
Interest Rates (H.15)" (the "Monthly Yields®™). The Twelve

Yields for the mosi receatly availadple twelve months and
dgividing by 12. The most recent Tndex figurs available as of
the date 15 dawys before each Change Date is called the
"Current Index".

If the Index is no Jonger available, the Not¢ Holder will choose & new hndex that 1= based upon
camparehic informiation. The Noie Holder will give me notice of fhs choice.

(D) Calculution of interest Rate Changes

Before eaxcht Interest Rawe Change Daie, the Note Holder will caloulsie myy new fnterest rate by sdding
THRFEFE & Z85/1003 perceaisge poiniis)
£ 3.02% %) the Currertd Index, The Note Holder will then round the sesult of this sddition 10 the
nearext oac-cighth af one percentage pomi {00.123%). Thix rounded ameunt will be my now inlerest rate until
the mext [aterest Rate Change Dme. My intercwt rate will never be grester than 10,325 &

& ARM PayOpton Riow Indtials:
\D7IUE {TTZ 0L Page 3 of 7
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X PAYMENTS

£A) Thne and Flace of Payments

T witl pay peincipal and interest by making a paymert every month.

I will make sy monthiy payments on the FIRST day of cach mouth beginning on
hugust, 004 . | wall make these pavments every month until 1 have paid all the
principal and nferest and sny odher chﬂwz descrived bejow that { may dwe ender this Notwe. Each monthly
pavnent will he applicd o inferest hefoee Principal. Hoon  JULY D1, 2034 o T owtill over

srnouiiks andder the Note, 1 wilk pay those amounts in full on that dave, which is cailed the "Matorty mtc,“

I will muke my monthly pavments ai
r.0. Jcox 10219, Van Nuys, CA $14910-0219

or 5¢ & differenl place it eegueed by the Note Holder,
{5} Amount of My Joital Monthly Paymenta

Esch of my inkial moathly paymenis will be in theamountof 8.8 527,79 L Ths
amours may change.

(€ Paymenl Clangre Dintes

My wmomhly puyment may change ay requieed by Seciion XD) befow beginning on  the
ftirsu davol BUGLSET, 2005 snd on that day gvery [2th monih

erculter. Each of these dates e onlled 3 "Payment Change mw.” My monthly payment alste will change at
any time Scchon 3F2 or 3¢G) below requares me to pay & different monthly pryment.

I will pay (he mmount of my new momhly payment cach month deginning on each Payment Change Dare
or as provaded in Secgon 3F) or 3(G) below,

(D} Catvutsiion of Monthly Puyment Changes

A¢ fcaxs 30 days before cach Payment Change Duie, (he Note Holder will caloulate t!ze smounl m’ the
monthly pavmont that would be sufficient 10 repay the unpaid principal that [ am capected to owe af the
Fayment Change Dete in full on the matunty dite in substantislly cguat instellments at the interest mie
effective during the month preceding the Paymeni Change Dnte. The resudt of this ealculation iy eatled the
“Full Payment™. The Note Holder will then cakwulate the amonnl of my monthly paymen! duc the month
precedivg 1he Prymert Change Tinte mulniplied by the number 1. 075, The result of this cakulaiing is calted
the *Limited Payment.” 1lnless Section 3B or 3G) below requirex me to pay » different smount, my new

COMy
® AKM FayCplion Ridat infsals:
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DOC TD #: DBOB348Z26006001
recpiined monthly payment witl he leaser of ihe Limitad Payinent and the Pull Payment. Talvo have the option
ench month t pay mote than the Lamited Payment up o wid including the Foll Paymentr for my monihly
payment,

(K Additions te My Unpaid Principat

My monthly payment coukd be foss than the amount of the interest portipn of the monthily peyment that
would be sufliciont i sepay the wnpaid principal 1 awe ai the monthly payment date io full on the Mamnty
Pate o substastislly equal paymenis. if <o, each muonth thal my mosthiy payment s kzss than ihe interes)
porticn, the Note Hobder will subtract the amount of my monthly paymest from the smmount of the intersst
purtion and will add the difference 10 my unpiiid peincipal. The Note Holder sise will wid inkerest on the
smount of this difference 0 my onpad principel cach menth, The imeres) mue tn the mtersst added 1o
Princypad wall be (e sate fequared by Sociom 2 sbove,

(F: Limit om My Unpaid Principat; Increased Monthly Payment

My unpaid principal cas aever eacced x maximum smount cyud o
ONE. BUNDREID FTIFTEEN pervent ¢ 115 %) of the Primcipal amount 1
originaily borrowed. My unpaid principal could exceed that maxioum ampunt doe to she Luniwd Payments
and interest esde morgases. fn thatl event, on the dase thet my paying mv moniidy pavment would canse me 1o
txveed that limit, 1 will instesd pay 2 now meathly payimcnt. The new mombly paviment wilt be in an amounl
thvad wonsid be sufficient 1o repay my then unpaid principal in fudl on the Maturity Dale m substantially equal
mstaliments af the current inlerest rase,

{G) Required Full Payment

On the fifith Payment Change Date and on cach succecding fifih Paysnent Change Date thereafter, | will
begin paying the Full Payment us my monthly pryment eatd) oy manthly payment changes sgain, | also will
begin paying the Full Payment at my monthiy payment nn the finsl Payment Change Daic.

4. NOTICE OF CHANGES

The Note Holder will deliver or ol to me & notice o7 any changes in the amount of my monthly
pevinenl hefore the effectbve date of apy change. The nofice wall include information reguired by iagw (o be
given me and also the title and selephone number of 5 permon who will enswer any question 1 may have
regurdmyg the nonce.

- CONY
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B. TRANSFER OF THE PROPERTY OR A BENEFICIAL INTEREST IN BORROWER
Umiforen Covonant 18 of the Sceurity lostrument is amecaded to read as follows:

Tranalfer of the Froperty or a Beneficial Interest in Borrower. As used in this Section I8,
“Interest 1w the Propenty” means any fegal or heneficial mterest in the Peopenty, including, Dot mit
Tomdsed 10, those bensficial microsts Lransfread i & bond R deod, comteact Yor deed, inseabiment
wies conteact or eacrow agreement. the intent of which 1% the imansfer of tifie by Bomsower ol &
fwure date o » purchaser.

I all or any pant of the Property or any interest in thie Property is sold or transfered for if
Burerower s not 5 natuead person and o benehicnl inlcrest i Borrower is sold of transforred) without
Lender's prnor weitien consert, Londer may reguire ymmncdiaie paymment w futl of all sums secused
try this Secungy Inwrmment. Howover, this option shalt not be exercised by Lender il such ¢xercise
is probibited by Appheahle Law, Londer also shall nol excreise this option it (&) Barrower causes
1o be subrniied 1o Leander mformation required by Lemder 10 evaluate the intandoed transferce asif a
new juan were deing made 10 the ransleree; and (B) Lender sesvonably determines that Lender's
wecurity will not e impaired by the Joan awsumpion and that ihe risk of & dreach of any covenant or
agrecment in this Secority inammment s acceplabsle 1o Londer,

To the extent permiticd by Applicabc Law, Lender may charpe & ressomable foo as a
ondition 1 Eender's comnsent 10 te Yoan assumplion, Lendier alvo may reguire the teansforce o sign
BN ASSUITIPAION Rgrecrment Thiad it acceptable 1o Londer und that obligates (he transfcree 10 keap all
ihe promies and agreements made in the Note and i this Security Instrimmoent. Borrower will
comtinue 10 be pbligated under the Note and this Scourity Instnumen uniess Londer roleases
Borrower in writing.

H Lender exercises the oplioo 10 mguiare mmmediate payment in Ball, Yander shall give
Boerower notice of sceeleration. The notice shall provide & perind of not less than 30 days from the
date the nutice is given in accordance with Sectinn 15 within which Borrower must pay ail sums
cecured By dhis Securily Insteameni. I Bomewer {10 pay these sums prior o the expirtion of
this period, 1.onder may invohe any remedicos permittad by this Securnity Instrument withou! Sarther
nolce or demand on Bormower,

AN
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BY SIGNING BELOW, Bowrower accepls and pgrees (v the woms und covenunts ¢onwmiied in this
Aciustable Rate Rider.

tSeal}

Powrorwes

CERALOINE J. PTORRSCON orromer

{Sead)

~Hoirrnase

- P, &2

~Borradeer

CONV
s ARM PayOpton Rde |
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THIS 11 FAMILY RIDER 19 made this TWENTY~FDURTH dayof JuUNE, 200s . arnd 18
meoiporated e end shall be deemnad 1 amend and supplement the Mortgage, Deed of Teust, or Security
Dieed ithe "Secunity Instroment™ of the sume date piven by the undlersigned {the “Barrowsr™) to scooee
Borrowst's Note iy
COUNTRYWILE HOME LOANS, 1INC.
¢the “Lender™) of the same duiz and covenng the Property described 1 the Secunty Instrument and located at:

5316 CLOVER BLOSSOM COURY, HNORTH LAS VEDAS, NV 89531-0C480
|hremserty Adidress]

-4 FAMILY COVENANTS. In addition 10 the covenenis and agreements made in the Security
Instrument, Bomower and Lendor further covenant and agree ax foflows:

A, ADDITEONAL PROPERTY SUBJECT TO THE SECURITY INSTRUMENT. In aildition to ihe
Property doscrnibed in the Security Instrument, the foilowing itorme now or hersafter atlached o the Properiy to
the sxtent they &re fixrures are ndded ws the Property doseription, and shall alse constitute the Property coverad
by the Scearity loxtroment: building materials, appliances and goods of overy nalure whanoever now or
hereafler focoied in, on, or used, or imended to be vaed in conneciion with the Property, including, bl not
fernitcd o, thoae Toe the purposes of supplying o dixtributing hesting, cooling, slecerionty, gas, water, gir and
ght, flre prevention and extinguishing spparitus, seodnty and aceess contru) spparstus, plumbing, hath 1ubs,
watzr hemiers, waler closeis, sinks, ranges, sitoves, reffigersion, dishwashers, disposals, washees, drysrs,
swningy, storm windows, storm doors, sereens, blinds, shades, custainy and conain rods, atached miror,
cahimets, pancling and siached finor coverings. all of which, including replacoments and additions thereio,
haR be decroed w be amd romain 3 part of the Property covered by the Seeurity Instrument. Al of the
forcgoing togeiher wilth the Property described in the Secusity Instuument (or the leasehold eatate i the
Scoarily nsuwment s on a leaschold? are reforred 10 0 this 1-4 Family Rider and the Secunty Instrument ae

the "Froperty.™

B. USE ©F PROPERTY: COMPLIANCE WITH LA'W,. Burrower shall not seck, sgrec 40-ar make a
change m the use of the Property or 35 2oming cisssification, uniess Lender has agreed in writing 1o the
change. Borrower shall comply with all Jaws, ordinances, regulations and rexquirements of any governrmental
Podty applicable 1 the Property,

€. SUBORDINATE LIENS. Excopt as permiticd by fedesal law, Borrower shall not sflow any lien
infurior to the Socurity Iestrumeni to be perfected against ihe Peoperty withowt Londer’s prior writien
permission.,

IL RENT LOSS INSURANCE, Borrower shall mamain imsumnce against renl joss in addition o the
other hagaids for which msursncs @5 reguired by Secuon 3,
E. "SORROWERS RIGHT TO REINSTATE” DELETED. Seciion 1% is deleied.

F. BORROWER'S OCCUHPANCY, Unless Lender and Borrower otherwise sgree in wsl;mm Section 6
comcerming Borrewer's oecupancy of the Property is deloted, ¥

wum (OO 411 GHE, {0M0T) Fage Zotd ik S AY8 1708




DOg D #: DDOE3GEZ26706004
6. ASSIGNMENT OF LEASES. Upon Lender's reguest afior default, Borrower shall asvign i Lender
all fcasex of the Property and sl socurity depoxits made in connection with leason of the Property, Upon the
nesignment. Lender shafl oeve the nght 1o modify, extend or terminale the existing lesses and w oxecute new
leases, i Lendor's sole discrenon. Ax used in this parsgraph G, the word “lease” shall menn “sublease” if the
Security tnvirument 1= on & icaschold,

H. ASSIGNMENT OF RENTS: AFPOINTMENT OF RECEIVER; LENDER IN POSSESSION,
Bosrower ahaduichy and uncorditbonally assigr andd transfers o Lender all the reoix snd revenues ("Rents™)
of the Property. tegasdlexs of to whom the Rents of the Property are pavable, Bormower authorizes Landor or
Lander's ageats 1o coliect the Rents, amdd sgroes that each ionant of the Property shall pay the Ronts w Lender
or Londer's agents, However, Borrowsr shall receive the Rests upil: (i) Londer hay given Borpwer notice af
defsult pursuant 10 Section 22 of ibe Sccurity Invrament, and (i) Leader has given notice io the fcosniis) that
the Rents are to be pand 1© Lender o Londer's agenl. Thix asrignment of Renm constiruies an absolue
assignmen: snd not an gasignent o addiBicnst security only.

if Lender gives notice of default o Borrower: {i) all Renw ssceived by Borrower shdl be held by
Boerower ax wostee foe the henefit of Lender only, 10 be applied o the xams secured by the Sccurty
Insteument: (i) Lentier shall be emtitied 10 collect and receive all of the Renis of the Property; (iil) Bormower
agrees ihul cach tenary of the Property shall pay ai! Rents due and wnpaid o Lender or Lender's ugenta vpoo
Lender's wrilien demnand to the tonant; {iv) pnless applicable Iaw provides otherwise, all Renis collected by
Lomsher or Londers agents shall be apphicd firsi 1o the costy of wking control of and TRnaging the Froperty and
collectim the Rams including. bul nen Beited 10, attumeyy’ fees, receiver's fous, premiums on receiver's
bords, repair wnd mansdenmyce CONES, NSUMNCE PIOMIWMA, tHXes, asseasments and other charges on the
Property, and then o the sumx sccured by the Security Instument §¥) Leadér, Lender's agenis or any
juticially sppairded receiver sholl be lishle 1o pocosent for fmly thuse Rents actually received; and (vi) Lender
shall be ontitied 10 hive & recciver appointed to take possession 1 and manage the Property and collect the
Ronts anxt profiss derived from the Property withou! wny showing ax 10 the inndeguacy of the Pmperty s

SOCETItY. ,
I e Rents of the Property are niol sufficient v cover 1he costx of taking conirel of and managing the

Property and of coBiecting the Rems any funds ¢capended by Lender for such purposcs shall begome
indetnedness of Boerower 1o Lomder secured by the Secunity Inminsment porsuant e Section 9.

Borower repessents ongd warrans that Borroseer s pot excouted any prior sasignmenst of the Rents snd
has ned performed. and will not perform, any sct thd would prevent Lender from cxeriising s rights under
thix paragruph. |

Lender, or Lender's agentx or & jikficially appoinicd roceiver, shall not be reguired 10 enter upon, Lake
control of or meintain the Property tolore or after giving notice of default to Bosrower. Howerver, Lewder, pr
Eomicr's ageats or 3 judicially appoinied raceiver, may do s at any time whea a defasll oocurs. Any
apptication of Rents shali not cure or waive sny defaalt or invalidae any other aght or remedy of Lender, Thay
msignment of Renis of the Property shall iermiiniic when all the sums seeured by the Security Instrument are
paid in full

L CROSS-DEFALLT PROVISION, Borrower's defauit or drewch under iny nole of agreement in
which Lender his an imarest shall be & breach unger the Scourity Instniment and L.onder sory jovoke any of
the remedies pormitied by the Security lnstrument. —

Q4rn (COOB}DF ML (/a1) Page 3 of 4 ‘Wm 1e1
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BY S1GNING BELOW, Borrower secepts and agrees 10 the tormas and provisions comained i this 14
Family Rider. 1

CHL (080T

_(Seal)

» Rispromery

(Seal)

~ Bogrowser

= Borpowesy

_(Seal)

Pagea Al

» Borrawer

Fomne 390 101

{Seal}
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oC ID #: 00D6348226006004
THIS PLANNED UNIT DEVELOPMENT RIDER is made thisn TWENTY-FOURTH davol
SUNE, 2004 « wndh ix incorporated s and shall be deemed 1o amend and supplement the Mongage.
Peed of Trust, or Security Deed fihe “Secudty Inntrumend”) of the saeme date, given by the undersigned (the
“Borrower™} (p tecure Borrower's Note
CQUNTRYWIDE HOME LOANT, INC,
tthe "Lender”: of the xame dMe and covering the Praperty described i Ihe Secumy Instesment and focated at:
53.6¢ CLOVER BIOGSOM CQURI, NORTH LAS VEGAS, NV 890310480
[Fropenty Adtre|
The Praperty inchedes, bat is not Bimited ko, 3 paresl of Jand improved with o dwelling, ipgether wilh other such
piucels and coertmin comimon areas and facilings, us deseribed
THE COVENANTS, CONDITIORS, AND RESTRICTIONS FILED OF REIZORD THAT AFFECT THE
PRUFERTY

tthe "Declarntion™). The Property is a part of a planned unit development knovwn as
ASROR GATE
INdoe of Plaswcd Unit Dovchpinent

gthe "PUD™). The Propeny alw inclodes Bosrower's interest in the hiomeawnzrg association or eguivalent eatity
owhing or menaging ihe commos arcas and facitities of the PUD fhe "Owners Axsociation™) and the uses,
botefits and provecds of Bomrower's interesi.

PUD COVENANTS. In addition o the covenants and sgreemenix made in the. Security Instroesent,
Borrower nnd Lender furher covenant and agms s follaws:

A, PUD Obligntions. Burrnwer shalt perform all of Bocrowsar's obligations under the PUD's Constituent
Docurments. The “Constitsent Documenta”™ are the i} Doclazation: {3t anicley of mcompormlion, wreat indnanent
or sy equiveient document which cremies the Ownees Axsocintior; and {it) any by-laws or other rles or
segulations of the Ownees Association. Bosrower shalt promptly pay. when due, all ducs and azsossments
imposed purcient 10 the Comsiitusil Documneits.

B. Property Insurance. So Jong e< the Owners Assdcialion maintaing, with a genernlly acrepled insurance

carvier, A “master” or “blankel” pulky inwuring the Property which is saltsfactory 10 Londer end which provides.

inNurance coverage in the amounty (including deductible levely), for (he poridds, and against loss by fire,
hazarch mcluded within the tarm "extended coverage.” mnd any other harards, including, but not limited (o,
carthguakes and floods, for which Lender requires insurance, then: (i) Lender waives the provision in Section 3
for tho Periodic Paymeni to Leader of the yoarly promium instalimeniz for propeny insurance on the Pmpcny,
and i) Borrower's oblightwon under Section S 1o maimitain property insusance coverage tn the Property is
deermed satinfiod ko (ke extant that the reguired coversge i pravided by e Owners Associmion palicy.

it iy,

qsm 0008 01 THL (WD) Fage 2ot d Form 3180 140}




ooC ID €: CLUGIAEZ2E006304
What Lender requiree ay & condition of this waiver can changs during the 1erm of the loan,

Borrower shali give Lender prompl notice of any lapse in reguired propenty insuzance coverage provided
by Lhe master or Wenkes policy,

In the event of g dimrbation of property insumnce proceeds in heu of réstomdion or repalr following a loss
to Uwe Property, Of (o commmon areas and facilitien of the PUD, any proceeds payable o Borrower are hereby
assipned and shall be paid to Lender. Londer shatl apply the procseds 1o the sums sccared by the Sccuriny
Insrument, whethier uz not then due, with the excess, il any, paid to Bomower.

C. Pablic ListiEty Insursnce. Bormwer shall take such actions ax may bt rcasenablc 1o insure thut the
Owners Asaociation mamtsins 3 public hability iesurance policy acceptabie in forn, amuount, and exient of
coverage 50 Londer,

. Condemnation. The proccads of any swaed or claim for damages. dircct or conseguential, payable to
Borrower in connection with any condemaation or other wking of all or sny pan of the Property or the common
areax and facititics of the PLID, or for any conveyance in licn of comdemontion, kre berchy assigned and shall be
paid to Lender. Such proceeds shall e appbed by Lenider to the sums secured by the Security Inxirument as
provadest m Sccion 1.

K. Lender's Prior Comsent. Borrowser shall aol, except aficr aotice to Lender and with Lender's prior
written conent, cither partition or subdivide the Property or consent i0: {3} the abandonment or lermination of
the PUD, cxcept for shandoament or toeminabion required by law in the case of substantial destruction by firc or
ofher casuaity of i e ciwe of & taking by coodemnation or eminent domain. {#) any amendment to any
peoxizon of the "Convitient Docwments” if the provision is for the express benefit of Leuder; (1) rermination
of peofessional management and assumption uf self-management of the Ownees Assuciation; or {iv) any action
which would have the effect of rendering the pablic Hability fnsurance covemge mmniained by the Owners
Asxovation uraccepiablc i Lender. '

F. Remedies. i Borrower does 101 psy PUD: dues and assessmicnls when due, then Lender may pay them
Any amounts dishorsed by Lender under thix parageaph F shall become sdditional debt of Burrower secured by
the Security Instrument. Uniess Bomower andt Lender agree 10 other terms of payment, these amounts shall bear
intcrext from the date of disbursement at the Noie e and shatfl be payable, with interest, upon nolice from
Lender 1 Bomower mequesting paymosd,

q—w O O CHL (eI} Fage Sotd




DOC ID #: JO0E34B226006004

BY SIGNING BELOW, Borrower scogpis and agrees todhe termy and provisions comsimed in this PUD Rider,

{Seab)

{8¢ab)
+ Bierpower

{Sealk)

- Boreowdy

{Seai}
o

@R, 71 10008101 ik W01 Page 4 o1 4 Form 3150 vy
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inst# 201106200002747

Fees: $13.60
NIC Fes; $26.00
- OBA2052011 D3:24:45 P
%&fzf;:di;ii Requested By: Receipt & 817861
o1 Aamerica

?z;ared By: Diana PeAvila Requestor:
888-603-0011 f CORELOGIC
When m;}rded mail to: ' Recorded By: CYV Pgs: 2
CoreLogic | ; Ty
e dary st : DEBBIE CONWAY
i
DoctDd HORGISB 2609044
Tax Iix 12431220092
Property Address:
5316 Clover Blossom Ct

Morih Las Vegas, NV 89031-0480

NVD-ADT 141537743 671472011 This space for Recorder’s use

MiN #: 1000157-0003681336-4 MERS Phong #: 888-679-6377

ASSIGNMENT OF DEED OF TRUST
For Value Received, the undersigned holder of s Deed of Trust (thergin “As‘zignm”} whose address is 3300 S.W.,

34TH AVENUE, SUITE 101 OCALA, FL 34474 does heielyy grant, sell, assign, transfer and wmﬁy pute LS,
BA‘NK RAT]‘{}NAL A%K)CEA’I’ION SUC‘QESSGR TR%JSTEE ’I‘O BANK ﬁF AMERICA,

ZHN! M(}R‘I’GAGE LOAN TRi}&'I' Zl}ﬂﬁ»ﬂAZl MQRTG&GE LOAN ?ASS-THR'E}UGH {:ERTiFiCATES,
SERIES 2006-0A% whose address is 92062 OLD ANNAPOLISRD, COLUMBIA, MD 21045 all beneficial
interest under that certain Deed of Trust described below together with the note(s) and obligations therein described
and the money due and 1o become due thereon with interest and all rights acered or to acere under said Deed of
Trust,

Original Lender: COUNTRYWIDE BOME LOANS, INC,

Made By: PENNIS L JORINSON, AND GERALDINE J JQHNS()N HUSBANT AND WIFE
AS JOINT TERANTS

Trustee: CTC REAL ESTATE SERVICES

Date of Deed of Trust: 6/24/2004 Original Loan Amount: 3$147,456.00

Recorded in Clark County, NV on: 6/30/2004, book N/A, page N/A and instrument number 20040630-0002408
1 the undersigned hereby affinm that this docoment submitted for recording does not contain the social securify
number of any person or persons.

IN WITNESS WHEREOF, the undessigned has caused this Assignm

s B i

erit 0of Deed of Trust o be executed on

- —

MORTGAGE FLECTRONIC REGISTRATION
SYSTEMS, INC. |

By: G llntu hﬁwﬂaz

Martifa Munoz, Assistant Secretary




Srare of Califorais
County of Ventura

who proved to fe on the hasis of satisfactory evidence to be The person{sywhose name(syisiape Subscribed 10 the
within Instranent and acknowledged 1o me that bfshe/thed exocuted the same In bt§/her/their authorized capacity
{1257, and that by hifher/theff signature(sy on the instrurent the person(s)or the entity upon bebalf of which the
%‘éﬁl‘sm@fétﬁds execuied the mstument,

HArG 15{25% before me, Carol Marie Littleford, Notary Public, personally sppeared Martha!Munoz,

1 certify under PENALTY OF PEARI¥RY under the laws of the State of California that the foregoing
paragpaPhs true and correcy

,_

“Notary ublic: CA 1orig Litileford . {Seal}
My Commissiop Eybiyhs/4/2/2014

W TNESS tify hand and 3’

CAROE MARIE LITTLEFORD
. Commissinn # 1H75468
Notary Public « Galitorsiz 3
Lot Angeles County =
My Comm. Expires Jan 2, 2074

1

Ottachec £ Oss: o et oc Qeed oCToUS,

Poorrowecs: unnt & LHonm Sex
(yexokdk t*ne..’:)’ :ff::bh QSON }
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Inet #: 201202220001651
Fees: $17.00

W/C Fee: $0.00

02/22/2012 09:17:28 Al

Receipt # 1073371

Requzstor:

ALESS| B KOERIG LLC (JUNES
Recorded By: MSH Pga: 1

DEBBIE CONWAY
When recorded return to: CLARK COUNTY RECORDER
ALESS] & KOENIG, L1.C
B50G W, Flamingo Rd., Suite 2058
L.as Vegas, Nevada 89147
Phoune: {702} 222-4033
APN. 124*31*22@*0?2 T Trustee Sate # 29628-5316

In accordance with Nevada Revised Statutes and the Association's Declaration of Covenants, Conditions and
Restrictions {CC&Rs) of the official records of Clark County, Nevada, Couniry Gardens Owners’
Assocation has a lien on the following legally described property.

The property against which the len is imposed is commonty referred to 85 5316 CLOVER BLOSSOM
CT, North Las Vegas, NV 89031 and more particularly legally described as: LOT 92 Book 91 Page
71 in the County of Clark.

The owner(s} of record as reflected on the public record as of today’s dats is {are); BENNES L &
GERALDINE J JOHNSON

The malling address(es) is: 5225 ELM GROVE DR, LAS VEGAS, NV 89130

The total amount due through today’s date is: $1,095.50. Of this total amourt $1,020.50 represent
Collection snd/or Attorney fees, assessments, interest, late fees and service charges. $75.00 represent
collection costs. Note: Additional monies shall accrue under this claiim at the rate of the claimant's regular
monthly or speciai assessments, plus permissible late charges, costs of collection and inferest, accraing
subsequent to the date of this potice.

By |
Ryvan Kerboy,

State of Nevada
County of Clark T Rdy, iF, 3Ol 2
SUBSCRIBED and SWORN before me Janunry-idr3642

MN! MAE U nm
Bl Motary Public State of Nevada
oy No. 10-2800-1

My oppt. sxp. Avg. 24, 5014

NOTARY PUBLIC.
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inst # 201202220001527
Fesa: $7.00

NC Fee: $0.00

0272272012 091725 Al
Receipt#: 1073348

Reguestorn

ALESE! & KOENIG LLC [JUHES
Recorded By: IMBH Pga: 1

DEBBIE CONWAY
When recorded retum to: CLARK COUNTY RECORDER
ALESSI & KOENIG, LLC
9500 W. Flamingo Rd,, Suite 205
Las Veguas, Nevada 89147
Phone: {702) 222-4033
AP.N, 124-31.220-092 T - Trustee Sale # 30488-5316

ROTICE OF DELINQUENT ASSESSMENT {LIEN)

In accordance with Nevada Revised Statutes and the Agsociation's Decharation of Covenants, Conditions and
Restrivtions {CC&Rs) of the official records of Clark County, Nevada, Country Gardens Owners'
Assocation bas a lien on the following legally described property.

The property against which the len is imposed is commonly referred to as 5316 CLOVER BLOSSOM
CT, North Las Vegas, NV 89031 and more particularly legally described as: PLAT BOOK 91
PAGE 71 LOT 92 Book 91 Page 71 in the County of Clark.

The owner(s) of record as reflected on the public record as of today’s date is {are DENNIS L &
GERALDINE JJOHNSON

The mailing addressfes) is: 5225 ELM GROVE DR, LAS VEGAS, NV 89130

The total amount due through today's date is: $1,150.50. Of this total amount $1,075.50 represent
Collection and/or Attorney fees, assessrhents, interest, late fees and service charges. $75.08 represent
cotlection costs, MNoter Additional monies shall accriue under this claim at the rate of the claimant’s regular
monthly or special assessments, plus permissible late charges, costs of collection and interest, accruing
subsequent to the date of this notice,

ate: February 6, 2012

By: o
Ryan Kerbow, Esq of Alessi & Koenig, LLC on behalf of Country Gardens Owners' Assocation

State of Nevada
County of Clark
S{IBSCR}BED and SW{TJRJ\I befcﬁ: me February.ﬁ" 202

LAN% MAE U. DIAZ
HNotary Public Steia of Nevode

s MNo. 10-2800-1 ,
/My oppt. axp. Aug. 24, 2014

{ Sigaaium
. ,

NOTARY PUBLIC
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inst #: 201204200000428
Fega: $17.00

N/C Fee: $0.00

04/20/2012 08:27:12 AN

Reoceipt # 1136956

Requeelor:

ALESS| & KOENIG LLC [JUNES
fecorded By: BAC Pge: 1

DEBBIE CONWAY
When recorded mail to: CLARK GOUNTY RECORDER
THE ALESSE & KOENIG, LLC
9500 West Flamingo Rd., Ste 205
L.as Vegas, Nevada 89147
Phone: T02-222-4033
A PN, 124-31-220-092 Troustee Sale No. 30488-5316

NOTICE OF DEFAULT AND ELECTION TO SELL IINDER HOMEOQOWNERS ASSOCIATION LIEN

WARNING! TIF YOU FAIL TO PAY THE AMOUNT SPECIFIED IN THIS
NOTICE, YOU COULD LOSE YOUR HOME, EVEN IF THE AMOUNT IS
IN DISPUTE! You may have the right to bring your account in good standing by paying all of
vour past due payments plus permitted costs and expenses within the time permitted by law for
reinstatement of your account, The sale may not be set until ninety days from the date this notice of
default recorded, which appears on this notice. The amount due is $3,396.00 as of March 27, 2612
and will increase until your secount becomes current. To arrange for payment to stop the foreclosure,
gontact; Country Gardens Owners' Assocation, cfo Alessi & Koenig, 9500 W, Flamingo Rd, Ste
205, Las Vegas, NV 89147, (702)222-4033.

THIS NOTICE pursuant to that certain Notice of Delinquent Assessment Lien, recorded on
February 22, 2012 as document number 0001651, of Official Records in the County of Clark, State
of Nevada. Owner(s): DENNIS L & GERALDINE J JOHNSON, of PLAT BOOK 91 PAGE 71
LOT 92, as per map recorded in Book 91, Pages 71, as shown on the Plan and Subdivision map
recorded in the Maps of the County of Clark, State of Nevada, PROPERTY ADDRESS: 5316
CLOVER BLOSSOM CT, North Las Vegas, NV 89031. If you have any questions, you shouid
contact an attorncy. Notwithstanding the fact that your property is in foreclosure, you may offer your
property for sale, provided the sale is concluded prior to the conclusion of the foreclosure.
REMEMBER YOU MAY LOSE LEGAL RIGHTS IF YOU DO NOT TAKE PROMPT ACTION.
NOTICE IS HEREBY GIVEN THAT Alessi & Koenig, LLC is appointed trustee agent under the
above referenced lien, dated February 22, 2012, on behalf of Country Gardens Owners' Assocation
to secure assessment obligations in favor of satd Association, pursuant to the terms contained in the
Declaration of Covenants, Conditions, and Restrictions {CC&Rs). A defanit in the obligation for
which said CC&Rs has occurred in that the payment(s) bave not been made of homeowners
assessments due from Jamuary 10, 2011 and all subsequent asscssments, late charges, interest,

collection and/or attorney fees and costs, .
Dated: March 27, 2002 W [ i /L__.

Ryan Kerbow, Esq. of Alessi & Koenig, LLC on behalf of Country Gardens Owners' Assocation
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mot#: 201210310000738
Fees: $17.00

N/C Fee: $0.00

10/34/2012 08:04:08 A
Recsipt & 1384103

Requestor:
ALESS] & KOENIG LILC
Recorded By: MAT Pgs: 1
DEBBIE CONWAY
CLARK COUNTY RECCRDER

When recorded mail to:

Alessi & Koenig, LLC

9500 West Flamingo Rd., Suite 205

Las Vegus, NV 89147

Phone: 7022224033

APN: ¥124-31-220-092 TSN 30488-5316

NOTICE OF TRUSTEE’S SALE
WARNING! A SALE OF YOUR PROPERTY IS IMMINENT! UNLESS

YOU PAY THE AMOUNT SPECIFIED IN THIS NOTICE BEFORE THE
SALE DATE, YOU COULD LOSE YOUR HOME, EVEN IF THE
AMOUNT IS IN DISPUTE. YOU MUST ACT BEFORE THE SALE DATE.
IF YOU HAVE ANY QUESTIONS, PLEASE CALL Alessi & Koenig at 702«
222-4033, IF YOU NEED ASSISTANCE, PLEASE CALL THE
FORECLOSURE SECTION OF THE OMBUDSMAN’S OFFICE, NEVADA
REAL ESTATE DIVISION, AT 1-877-825-9907 IMMEDIATELY.

NOTICE IS HEREBY GIVEN THAT:

On November 28, 2012, Alessi & Koenig as duly appointed Trustee pursuant to a certain lien, recorded on
February 12, 2012, as instrument number 0001651, of the official records of Clark County, Nevada, WILL
SELL THE BELOW MENTIONED PROPERTY TO THE HIGHEST BIDDER FOR LAWFUL MONEY OF
THE UNITED STATES, OR A CASHIERS CHECK at; 2:00 p.m., at 9500 W, Flamingoe Rd., Buite #203, Las
Vegas, Nevada 89147 (Alessi & Koenig, LLC Office Building, 2™ Floor)

The sireet address and ottier common designation, if any, of the real property described above is purported to
be: 5316 CLOVER BLOSSOM CT, North Luas Vegas, NV 89031, The owner of the real property is
purported to be: DENNIS L & GERALDINE J JOHNSON

The undersigned Trustee disclaims any liability for any incorreciness of the street address and other common
designations, if any, shown herein. Said sale will be made, without covenant or warranty, expressed or
imphied, regarding title, possession or encumbrances, to pay the remaining principal sum of a note,
homeowner's assessment or other obligation secured by this lien, with interest and other sum as provided
therein: plus advances, if any, under the terms thereof and interest on such advances, plus fees, charges,
expenses, of the Trustee and frust created by said lien. The total amount of the unpaid balance of the
oblipation secured by the property to be sold and reasonable estimated costs, expenses and advances at the time
of the initial publication of the Notice of Sale is $4,039.00, Payment must be in made in the form of certified

finds. .
Date: October 15, 2012 |

By: Ryan Kerbow, Esq, of Alessi & Koenig LLC on behalf of Country Gardens Owners' Assocation
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inet & 2013012400025485
Fees: $17.00 NG Fee: $0.00

@ RPTT: $43.35 Ex: #
01/24/2013 02:35:00 BPM
Receipt#: 1470974
Regquesior;
ALESS]| & KOENIG LLC
flecorded By: ANl Pge: 2
‘When recorded mail to and ﬁEBBiEQNWﬁ? ,
Mail Tax Statements to: CLARK COUNTY RECORDER
5316 Clover Blossom €t Trust
PO Box 36208
LAS VEGAS, NV'89133
A PN, No.Y24-31-220-092 TS No, 30488.5316

TRUSTEE’S DEED UPON SALE

The Grantee (Buyet) herein was: 5316 Clover Blossom Ct Trust

The Foreclosing Beneliciary herein was: Connkry Gardens Owners' Assocation

The amount of impaid debt together with costs: $5,021.00

The amount paid by the Grantee {Buyer) at the Trustee’s Sale: $8,200.00

The Documentary Transfer Tax: $43.35

Praperty address: 3316 CLOVER BLOSSOM CT, North Las Vegas, NV 80031

Said property i3 in{ ] unincorporated area: City of Noxth Las Vegas

Trustor {Former Owner that was foreclosed on} DENNIS L. & GERALBDINE J JOHNSON

Alessi & Koenig, LLC (herein called Trusiee}, as the duly appointed Trustee under that certain Notice of
Detinquent Assessment Lien, recorded February 22, 2012 as instrament number 8001651, in Clark County,
does hereby grant, without warranty expressed or implied tor 5316 Clover Blossom Ct Trust (Grantee), all its
right, title and interest in the property legally desceibed as: LOT 92, as per map recorded in Book 91, Pages 71
as shown in the Office of the County Recorder of Clark County Nevada.

TRUSTEE STATES THA'T:
This conveyance is made pursusnt (o the powers conferred uposn Trusiee by NRS 116 et seq., and that certain
Notice of Delingiient Assessment Lien, described herelin. Defanll ocourred as set forth in a Notice of Default
and Election to Sell which was recorded in the office of the recorder of said county. Al requirements of law
regarding the mailing of copies of notices and the posting and publication of the copies of the Notice of Sale
have been camplied with., Said property was sold by said Trpstee at public auction on January 16, 2013 at the
place indicuted on the Notice of Trustee’s Sate. '

Ryan Kerbow, Esqg.
Signatare of AUTHORIZED AGENT forAlessi & Koenig, LLC

State of Nevada 3
County of Clark, ¥

SUBSCRIBED and SWORN to before me ___ // W// > %

WITHESS my hand and official seal, T
{Seal) R — _ {Signature)

NOTARY PUBLIC
5TATE OF ﬁEVAt}A
: Caunty of Clark
o  LANI MAE U. DIAZ
Appt. Ng. 10-2800-1
H_y&ppi Expiras AMag. 24, 2014




STATE OF NEVADA

DECLARATION OF VALUE
1. Assessor Parcel Number(s)
 124-31-220-092
<
2 Iyp& of Property: N o o
a3 ] Vacant Land b. Single Fam. Res. FOR RECORDERS OPTIONAL USE ONLY
el | CondosTwnhse d.f {2-4 Plex Book Page:
e 1 Apt Bldg f.1 | Comm'V/ind'l Date of Recording:
gd 1 Agricultural h.] | Mobile Home Notes:
{ | Other
3.a. Total Value/Sales Price of Property $ 8,200.00
b. Deed in Licu of Foreclosure Only {value of property{ : o )
¢, Transfer Tax Value: $ 8,200.00 | -
d. Real Property Transfer Tax Due $ 4335

4. H Exemption Clai
a. Transfer Tax Exemption per NRS 375,090, Seetion,
b. Explait Reason for Exemption:

5. Partial Interest: Percentage being transferred: 100 %

The undersigned declares and acknowledges, under penalty of periury, pursuant to MRS 375.060

and NRS 375.110, that the information provided is correct to the best of their information and belief,
and can be supported by documentation if called upon to substantiate the information provided herein,
Furthermore, the parties agree that disallowance of any claimed exemption, or other determination of
additional tax due, may result in a penalty of 10% of the tax due plus interest at 1% per month. Pursuant
to NRS 375.030, the Buyer aﬁ?ﬁﬂﬁf shall be jointy and severally Hable for any additional amount owed.

_d i . Capacity: Grantor

Sigmatare | S L

Signature R . Capacity:

SELLER (GRANTOR)} INFORMATION BUYER (GRANTEE) INFORMATION
(REGQUIRED) (REQUIRED)

Print Name: Alessi & Koemg‘ LLC | Print Name: 5316 Clover Blossom Ct Trust

Address: 9500 W Flamingo Rd. Suite 20 Address: PO Box 36208

Ciy:LasVegas B Lity: LasVegas

Stare: NV | Zip: 88147 State: NV Zio: 89133

COMPANY/PERSON REQUESTING RECORDING (Required if not seller or buyer

Print Name: Alessi & Koenig, 1.1.C Escrow # N/A Foreclosure

Address: 8500 W Flamingo Rd. Suite 205

City: Las Vegas State:NV_ Zip: 89147

AS A PUBLIC RECORD THIS FORM MAY BE RECORDED/MICROFILMED
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MILES, BERGSTROM & WINTERS, LLP AFFIDAVIT

State of California  }
}ss.
Orange County }

Affiant being first duly sworn, deposes and says:

1. I am a managing partner with the law firm of Miles, Bergstrom & Winters, LLP,
formerly known as Miles, Bauer, Bergstrom & Winters, LLP (Miles Bauer) in Costa Mesa,
California. I am authorized to submit this affidavit on behalf of Miles Bauer.

2. I am over 18 years of age, of sound mind, and capable of making this affidavit.

3. The information in this affidavit is taken from Miles Bauet's business records, 1have
personal knowledge of Miles Bauer's procedures for creating these records. They are: (a) made at or
near the time of the occurrence of the matters recorded by persons with personal knowledge of the
information in the business record, or from information transmitted by persons with personal
knowledge; (b) kept in the course of Miles Bauer's regularly conducted business activities; and (¢) it

is the regular practice of Miles Bauer to make such records. 1 have personal knowledge of Miles

Bauer's procedures for creating and maintaining these business records. 1 personally confirmed that

fhe information in this affidavit is accurate by reading the affidavit and attachments, and checking
that the information in this affidavit matches Miles Bauer's records available to me.

4. Bank of America, N.A. (BANA) retained Miles Bauer to tender payments to
homeowners associations (HOA) to satisfy super-priority liens in connection with the following
loan;

Loan Number:; 260
Bortower(s): Dennis L. and Geraldine J. Johnson

Property Address: 5316 Clover Blossom Court, North Las Vegas, Nevada 89031

(344844361}
Page 1 of 3




3. Miles Bauver maintains records for the loan in connection with tender payments to
HOA. As part of my job responsibilities for Miles Bauer, [ am familiar with the type of records
maintained by Miles Bauer in connection with the loan.

6. Based on Miles Bauer's business records, attached as Exhibit 1 is a copy of a
November 21, 2012 letter from Paterno C, Jurani, Esq., an attorney with Miles Bauer, to Couniry
Gardens Owners' Association, care of The Alessi & Koenig, LLC,

7. Based on Miles Bauer's business records, attached as Exhibit 2 is a copy of a
| Statement of Account from Alessi & Koenig, LI.C dated November 27, 2012 and received by
Miles Bauer in response to the November 21, 2012 letter identified above,

8. Based on Miles Bauer's business records, attached as Exhibit3 is a copy of a
December 6, 2012 letter from Rock K. Jung, an attorney with Miles Bauer, to Alessi & Koenig,
LLC enclosing a check for $1,494.50. |
/1
1/

A
1
H
/1
/!
"

{34484436.1)
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9. Based on Miles Bauer's business records, Alessi & Koenig, LLC returned the
$1,494.50 check to Miles Bauer. A copy of a screenshot containing the relevant case
management note confirming the check was returned is attached as Exhibit 4.

FURTHER DECLARANT SAYETH NOT.

Date: ! / ! {f‘A‘ S

Declaran‘:’:“],%wig/{;}z £ /Zéf}

A notary public or other officer completing this certificate verifies only the
identity of the individual who signed the document to which this certificate is
attached, and not the truthfulness, accuracy, or validity of that document,

State of California

County of Of /5 if’-%f;;'- £,

ey . : .
Subscribed and sworn to (or affirmed) before me on this / ‘f'{ day of g}«,ﬁ? , 2015,
by D{} (Al f& g 6 / Y ff £s , proved to me on the basis of satisfactory evidence to be
(Name of Signer)

the person who appeared before me,

B ™ |
Signature (éwu 0 Mw (Seal)

(Signature of Notary Public)

‘ ARLENE D, NARTIN )

n  Commission # 2078306
Notary Public . California
3 iz Los Angeles County

z
=

(34484436;1)
Page 3 of 3
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B

DOUGLAS E. MILES
Atso Admitted in Califomis &
ithnows

JEREMY T, BRRGSTROM
Also Admitted 1 Anzana

Al NIA OFFIC
1231 B, Dyer Road, Suite 100
Sama Ana, CA 92705
Phone (714) 481.9100
Fax (714)481-9141

GINA M, CORENA
ﬁgg}; :\i:' Jgrg “oN RICHARD J. BAUER, JR,
FA J, NIELSON | ) rreen - . . FRED TIMOTHY WINTERS
a'?;'é}ﬁs";}“‘}ﬁk?‘h" MILES, BAUER, BERGSTROM & WINTERS, LLP KEENAN E, McCLENATIAN
\. M |,h ) ”\ f-»‘--w--n-q-a-l—--‘--.a-..-ﬁ i 43, R 'Y T Y ". N e ....;- “ " "“‘_".‘"_.“ hl,\n]{ ‘I' DO},[E\‘ER
d ! A ' Y ¥ [} 4y 1 !
Admitted in California ATTORNEYS AT 1AW SENCEH 1P9RS Alse Adnitted in the Diswict of
STi;’E?l:.}. ST;?."RN & ool Columbia & Virginid
~ Admilied in Arizona & Jimois _ L . _ TAMI S, CROSBY
ANDREW H, PASTWICK 2200 Paseco Verde Pkwy,. Suite 250 L BRYANT JAQUEZ

VY T, PHAM

HADI R, SEYED-AL]
BRIAN If, TRAN

CORI B, JONES
CATHERINE K, MASON
CHRISTINE A, CHUNG
HANI T, NGUYEN

S, SHELLY RAISZADEN
SHANNON C, WILLIAMS
LAWRENCE R. BOSVIN
RICK J, NEHORAOFF
BRIAN M, LUNA

Also Admitted i Anzonn &
California
PATERNO C. JURANI

Henderson, NV 89052
Phone: (702) 369-3960
Fax: (702) 942-0411

November 21, 2012 -

Country Gardens Owners' Association
¢/o The Alessi & Koenig, LL.C

9500 West Flamingo Rd,, Ste. 205
Las Vegas, NV 89147

Re:  Property Address: 5316 Clover Blossom Court, North Las Vegas, NV 89031
MBBW File No.:  12-H2280

PDear Sir or Madam;

This lettér is wrifien in response to your Notice of Sale with repard to the HOA assessments purportedly owed on the
above described real property. This firm represents the interests of MERS as nominee for Bank of America, N.A,, as
successor by merger to BAC Home Loans Servicing, LP (hereinafier "BANAT) with regard to these issues. BANA is the
beneficiary/servicer of the first and second deed of trust loans sccured by the property.

As you know, NRS 116,3116 governs liens against units for assessments. Pursuant to NRS 116.3116:

The association has a lien on a unit for:

LR

any penalties, fees, charges, late charges, fines and imerest charged pursuant io paragraphs (f) to (n), inclusive,
of subsection 1 of NRS 116.3102 are enforceable as assessments under this vection

While the HOA may claim a lien under NRS 116.3102 Subsection (1), Paragraphs (j) through (n) of this Statute clearly
provide that such a lien is JUNIOR to first deeds of trust to the extent the lien is for fees and charges imposed for
collection andfor attormey fees, collection costs, late fees, scrvice charges and interest. See Subsection 2(b) of NRS
{16.3116, which states in perfinent part:




310 Clover Blossom Cait, North Tets Fegas, NV 89031 Page twio nf tivo

2. A lien under this seetion is prior (o w1l other Hens and encihrances on a unit except:

(h) A first security interest on the anit recorded before the date on which the assessment sought to be enforeed
became delinquent. .,

The Tien s alsa prior to all sceurity interests described in paragraph (b) 10 the_extent ol the gssessments lor
commesexpenses..wvlieh would have become due in the absence ol aceeloration doving the 9 months
immediately preceding instiiulion of aaction 1o walorce the len.

Subsection 2b of NRS 1163116 clearly provides that an 1OA lien ™is prior o at] other Hiens and encumbrances on a unil
exeept o st seearily interest en the unit.” But sueh o Ben is prioe to a0 Tirst seeurity interest (o the extent of the
agsessments for common expenses which would Trave become due during the 9 nionths belare institution of an setion fo

entoree the lien.

Based onr Section 2(bY, a portion of your HOA lien is arguably senior 10 BANAs [irst deed of trust specilically the nine
ponths -of assessments for common expenses incurred before the date of sour natice of delinguent assessment,  Far
purposes of cafealating the pine-maonth perind. the trigger date is the date the HOA sought 1o enloree its Hen, 1t is anclear,
based upon the information known to date, what amount the nine months” of cormmon assessments pre-dating the NQD
actually are, That amount, whatever it s 18 the amount BANA should be reqguired to righCully pay to fully discharge its
abligations 1o the HOA per NRS 1602 and my elient hurehy olfers w0 pay that s upon presentation of adequate
proof of the same by e TTOA,

Plense Jet me knose what the status of the Foreclosure gale it is scheduled for November 28, 2012, My client does not
want these issues to beeome further exacerbuted by o wrongful HOA sale and it is my eliem’s goal und intent o have
these issucs resolved as soon as possible, Please refrain front wking further aetion to enforee this FIOA fien until my
elient and the HOA have had an opportunity to speak 1o attlempt to fully resolve all issues.

Thank you for your tinre and assistance wilh this matters | may be reached by phone diveetly at (702) 942-0413, Plense
[ax the breakdown of the HOA arrears to my attention al {702) %42-04 11, 1 will be in toueh as soon as 've reviewed the

same with BANA,
Sinevrely,
MILES, BAUER, BERCGSTROM & WINTERS, LI

G~

Taterno C, Jurani., Esy,
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DAVID ALESS)S ADDITIONAL GFFCES IN
THOMAS BAYARD# ACOURA HILLS, CA
. PHONE; 818.7735.9600
ROBHERT KOENIG*
_ RENG NV
RYAN KERBOWrrr PHONE; 775-626:2323
_ &
“ Admitted to the Colifurniy Dar DIAMOND BAR CA.

*+ Admitted 10 the Califarnis, Nevads C
and Colotads Bors 9500 W, Flamingo Road, Suite 205
4 pdmlied 10 the Novady- and ' California Bar \ L.as Vegas, Nevada 891 47
Telephone: 702-222-4033
Facsimile: 702-222-4043
www.alessikoenig.com

FACSIMILE COVER LETTER

To; A Bhame ' Het 5316 CLOVER BLOSSOM CT/HO 430488
From: o o Date: Tuesday, November 27, 2012
Fax No. B 1Pages: {2, Including cover

' - HO#® 30480

Jear A Bhame:

This cover will serve as an amended demand on behall of Country Gardens Owners’ Assocation for the above referenced escrow,
property located al 5316 CLOVER BLOSSOM CT, North Las Yegas, NV, The total amount due through December 15, 2012 is
$4,186.00. The breakdown of fees, interest and costs is as follows:

Pre NOD $90.00
Release of Lien $30.00
Demand Fee $150.00
Attorney Fees (1.5) $360.00
Pre-Notice of Trustee Sale ' $90.00
Notice of Delinquent Assessment Lien - Nevada $275,00
Notice of Default $345.00
Notice of Trustes Sale $275.00
Foreclosure Fee , ~ $150.00
Total $1,765.00

Please be advised that Alessi & Koanig, LLC is a debt collector that is attempting to collect a debt and any Information
obtained will be used for that pufpose, .




DAVID ALESS]* ADDITIONAL OFFICES IN

THOMAS BAYARD + AQOURA HILLS, CA

j i PHONE: 818- 735960
ROBERT KOLENIG» PHONB: 818. 735.9600

RENO NY.
RYAN KERBOW:=¢ ‘ PHONE: 1’5»626—2323
N Mjm“cd _m_miémufmu_ > AM ulmJnr:sd::::‘:a:mi er' Firm ;?1132‘5’3-%‘1??5’30
- Admined o tie Culiforniy, Nevadi
snd Cotorudo Bars 9500 W. Flamingo Road, Suite 205
¥ Admited 10 the Nevads sud Californds Bur Lias Vegas, Nevada 89147
Telephone: 702-222-4033
Facsimile; 702-222-4043
www.alessikoenig.com
FACSIMILE COVER LETTER
1. Attorney and/or Trustees fees: C $1,765.00
2. Notary, Recording, Copies, Mailings, and PACER C. $350.00
3. Assessments Through December 15, 2012 $1,189.00
4, Late Fees Through December 15, 2012 o $22.00
5. Fines Through November 27, 2012 $0.00
6. Interest Through December 15,2012 $0.00
7. RPIR-GI Report C $85.00
8, Title Research (10-Day Mailings per NRS 116,31163) O $275.00
8. Management Company Advanced Audit Fee ¢, $200.00
10, Management Account Setup Fee $0.00
11. Publishing and Posting of Trustee Sale (. $175.00
13, Conduct Foreclosure Sale ==$125.00
14, Capital Contribution : $0.00
15, Progress Payments: . 50.00
Sub-Total: $4,186.00
Less Payments Reccived: $0.00
Tatal Amount Due; $4,186.00

Pleass have a check in the amount of $4,186.00 made payable o the Alessi & Koenig, LLEC and mailed to the above listed
NEVADA address. Upon receipt of payment a release of lien will be drafted and recorded, Please contact our office. with any
questions,

Please be advised thal Aless! & Kosnig, LLC is a debt collector that is attempling to collect a dabt and any information
obtalned will. be used for that purpose.




COUNTRY CARDEN

RUN DATE: 08/06/2012 ACCOUNT HISTORY REPORT _ PAGE: 1
FOR THE PERIOD 01/01/2012 TO 08/31/2012
SINGLE OWNER
000029~01 PERFECT STORM, (/O DENNIS&JOANNE JOHNSON 5316 CLOVER BLOSSOM CT
STOP PAYMENT
TRX DATE DESCRIPTION CHARGRS CREDITS ~_ BALANCE
12/31/2011 BEGINNING BALANCE 4%0.50
01/01/2012 MONTHLY ASSESSMENTS » 55 .00 545,50
01L/31/2012 LATE FEB ¢ 5,50 581,00
02/01/2012 MONTHLY ASSESSMENTS 55,00 606,00
03/01/2012 MONTHLY ASSESSMENTS 55,00 661,00
03/02/2012 LATE FEE 5.50 666,50
03/31/2012 LATE FEE 5,50 672,00
04/01/2012 MONTRLY ASSESSMENTS 55.00 727,00
05/01/2012 MONTHLY ASSESSMENTS 58.00 . 782,00
05/01/2012 LATE FPEE 5,50 787,50
05/31/2012 LATE FEE . 5.50 183,00
06/01/2012 MONTHLY ASSESSMENTS 55.00 848,00
07/61/2012 MONTHLY ASSESSMENTS 55.00 903,00
07/01/2012 LATE FEE 5,50 308.50
07/31/2012 LATE FEE t 5.50 . 914,00
08/01/2012 MONTHLY ASSESSMENTS 55,00 969,00
1 OWNERS ~ REPORT BALANCE AS OF: 08/31/2012 969,00

Ossessment Ax 59 =
L&te -»@e@ 439, 2o
Cotfection, %2703 “‘”.
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DOUGLAS E. MILES CALIFORNIA OFFICE
Also Admined in Catifornia & 1231 E. Dyer Road, Suite 100-
Itinois Santa Ana, CA 92705

JEREMY T, BERGSTROM
Also Admitted in Arizona

GINA M. CORENA

ROCK K. JUNG

Phane: (714) 481-9)00
Fax. {7114} 481.914}

RICHARD J, BAUER, JR,

KRISTA J. NIELSON FRED TIMOTHY WINTERS
;%%\; ?\s GARABEDM;: MILES, BAUER, BERGSTROM & WINTERS, LLP Kssnm_:;z E: McCLENAHAN
1AS M. MORLA - MARK T, DOMEYER.

Admitted in Califoraia ATTORNEYS AT 1AW SINCE 1985 Also Admitted in the District of
sriﬁ:w 5. ‘smmq » Colusr:;bia & Virginia

(1ed i Arizons & Iitinols | , . TAMIS. CROSBY

mnaaxmg&stmcx& 2200 Paseo Verde Pkwy,., Suite 250 w{u}\;?pgmouu

Alsp sed in Arizong : VY T, PHAM

Colifornin Henderson, NV 89052 HADI R, SEYED-ALI
PATERNO C. JURANI Phone: (702) 369.5960 BRIAN II. TRAN

ax: (702) - CORI B, JONES

CATHERINE K, MASON
CHRISTINE A, CHUNG
UANH T, NGUYEN
THOMAS B, SONG

S SHELLY RAISZADEH
SHANNONC, WILLIAMS
ABTIN SHAKOURY
LAWRENCE R BOIVIN
RICK J, NEHORAOFF
ERIAN M. LUNA

December 6, 2012

ALESSI & KOENIG, LLC
9500 W, FLAMINGO ROAD, SUITE 100
LAS VEGAS, NV 89147

Re:  Property Address: 5316 Clover Blossom Court
Account ID: 30488
LOAN . 2260
MBBW File No. 12-H2280

Dear Sir/Madame:

As you may recall, this firm represents the interests of Bank of America, N.A., as successor by merger 10
BAC Home Loans Servicing, LP (hereinafier “BANA™) with regard to the issues set forth herein, We
have received correspondence from your firm regarding our inquiry into the “Super Priority Demand
Payoff” for the above referenced property. The Siatement of Account provided by you in regards to the
above-referenced address shows a full payoff amount of $4,186.00. BANA is the beneficiary/servicer of
the first deed of trust loan secured by the properly and wishes to satisfy its obligations to the HOA,
Please bear in mind that:

NRS 116.3116 governs liens against units for assessments. Pursuant to NRS 116.3116;

The association has 4 lien on a unit for:
any penalties, fees, charges, late charges, fines and interest charged pursuant to paragraphs (j) to
(), inclusive, of subsection 1 of NRS 116.3102 are enforceable as assessments under this section

While the HOA may claim a lien under NRS 116,3102 Subsection (1), Paragraphs (j) through (n) of this
Statute clearly provide that such a lien is JUNIOR to first deeds of trust to the extent the lien is for fees
and charges imposed for collection and/or attorney fees, collection costs, late fees, service charges and
interest, See Subsection 2(b) of NRS 116.3116, which states in pertinent part:




2. A lien under this section is prior to all other liens and encumbrances on a unit except:
(b) A first security interest on the unit recorded before the date on which the assessment sought to
be enforced became delinquent.,,

The lien is also prior to all security interests described in paragraph (b) to_the extent of the

assessments for common_expenses... which would have become due in the absence of
acceleration during the 9 months immediately preceding institution of an action fo enforce

the lien.

Based on Section 2(b), a portion of your HOA lien is arguably prior to BANA's first deed of trusi,

specifically the nine months of assessments for common expenses incurred before the date of your notice
of delinquent assessment, As stated above, the payoff amount stated by you includes many fees that are
junior to our client’s first deed of trust pursuant to the aforementioned NRS 116,3102 Subsection (1),
Paragraphs (j) through (n)., Nevertheless, due to the Nevada Real Estate Division’s Advisory Opinion of
December 2010, which was recently ratified in the Nevada Supreme Court’s non-published opinion on
May 23, 2012, our client wishes to also make a good-faith tender of your collection costs as part. of the
super-priority amount, Bear in mind that NRS 116,310313(1) only allows “[a]n association [to] charge a
unit’s owner reasonable fees to cover the costs of collecting any past due obligation,” Here, reasonable
collection costs in relation to my client’s position as the first deed of trust lienholder, as opposed to a unit
owner, is thought to be $999.50.

Thus, our client has authorized us to make payment to you in the amount of $1,494.50, which takes into
account both the maximum 9 months worth of common assessments as well as reasonable collection costs
to satisfy its obligations to the HOA as a holder of the first deed of trust against the property. Thus,
enclosed you will find a cashier’s check made out to Alessi & Koenig, LLC in the sum of $1,494.50,
This is a non-negotiable amount and any endorsement of said cashier’s check on your part, whether
express or implied, will be strictly construed as an unconditional acceptance on your part of the facts
stated herein and express agreement that BANA's financial obligations towards the HOA in regards to the
real property located at 5316 Clover Blossom Court have now been “paid in full”,

Thank you for your prompt attention to this matter. If you have any questions or concerns, | may be
reached by phone directly at (702) 942-0412.

Sincerely,

MILES, BAUER, BERGSTROM & WINTERS, LLP

Rock K. Jung, Esq.




Miles, Bauer, Bergstrom & Winters, LLP® Trust Acct 12-H2280

initials: NEG

Payee: Alessi & Koenig, LLC Check #: 17657 Date: 12/4/12012 Amount: '1.4_94-50
inv, Date | Reference # !?rascﬂpﬁdn _ inv. Amount{ Case# Matter Description ) Cost Amount
12/4/2012 30488 To Cure HOA Daficiency 1,494.50 ' -

Mlles, Bauer, Bargstrom&lnﬁntars, LLP . ) BankofAmerIca . L , 17657 _-'.3_{
Trust Account™ - - ’ 1‘100N Green Vallay Parkway ) ' LR b
1231 E. Dyer ROad, #100 Hgndmon NV39074 R ) e
SantaAna, CA92705 = 166811220 Pater 1242012
Phone: (714) 481-8100 o 1020 o _

12-H2280 Armount $***1,494.50 4
Loan # 2260 — e o '

Pay $™One Thousand, Four Hundred Ninety-Four & 50/100 Dollars
to the order of

Alessi & Koenlg, LLG

Check Vold After 80 Days

Bocurty Festuroninctuded, [ Camdronvaix -

Y
1

* LY

»
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Skip to Main Content Logout My Account Search Menu New District Civil/Criminal Search Refine Search Back Location : District Court Civil/Criminal Help

REGISTER OF ACTIONS
CAsE No. A-14-704412-C

5316 Clover Blossom CT Trust, Plaintiff(s) vs. U S Bank National § Case Type: Other Title to Property
Association, Defendant(s) § Date Filed: 07/25/2014
§ Location: Department 24
-§ Cross-Reference Case Number: A704412
§
§
PARTY INFORMATION
Lead Attorneys
Defendant Clear Recon Corps
Defendant U S Bank National Association Dana Jonathon Nitz
Retained
7023844012(W)
Plaintiff 5316 Clover Blossom CT Trust Michael F Bohn
Retained

702-642-3113(W)

EVENTS & ORDERS OF THE COURT

OTHER EVENTS AND HEARINGS

07/25/2014 | Case Opened

07/25/2014 | Complaint

Complaint

08/13/2014 | Receipt of Copy

Receipt of Copy

08/13/2014 | Affidavit of Service

Affidavit of Service

08/26/2014 | Affidavit of Service

Affidavit of Service for Clear Recon Corps

09/25/2014 | Answer

Defendant U.S. Bank, National Association, Successor by Merger to LaSalle Bank, N.A., as Trustee to the Holders of the Zuni Mortgage Loan
Trust 2006-OA1, Mortgage Loan Pass-Through Certificates Series 2006-OA1
09/25/2014 | Initial Appearance Fee Disclosure

Initial Appearance Fee Disclosure

09/30/2014 | Stipulation and Order

Stipulation and Order for Non-Monetary Judgment Between Clear Recon Corp and 5316 Clover Blossom Ct Trust
10/02/2014 | Notice of Entry of Stipulation and Order

Notice of Entry of Stipulation and Order for Non Monetary Judgment Between Clear Recon Corp and 5316 Clover Blossom Ct Trust
12/17/2014 | Joint Case Conference Report

Joint Case Conference Report

12/19/2014 | Scheduling Order

Scheduling Order

01/05/2015 | Case Reassigned to Department 24

District Court Case Reassignment 2015

01/14/2015 | Order Setting Civil Bench Trial

Order Setting Civil Bench Trial

01/14/2015 | Substitution of Attorney

Substitution of Attorney

02/09/2015 [ Motion to Amend Complaint

Motion to Amend Complaint

03/12/2015 [ Motion to Amend Complaint (9:00 AM) (Judicial Officer Crockett, Jim)
PLAINTIFF'S MOTION TO AMEND COMPLAINT

Parties Present

Minutes

Result: Granted

04/23/2015] Amended Complaint

Amended Complaint

04/30/2015 | Certificate of Service

Certificate of Service

05/06/2015| Order Granting

Order Granting Motion to amend Complaint

05/07/2015{ Notice of Entry

Notice of Entry of Order

05/18/2015 | Motion for Summary Judgment

Motion for Summary Judgment

06/18/2015 | Motion for Summary Judgment (9:00 AM) (Judicial Officer Crockett, Jim)
09/10/2015| Status Check (9:00 AM) (Judicial Officer Crockett, Jim)

Status Check - Trial Readiness

10/20/2015 | Pre Trial Conference (9:30 AM) (Judicial Officer Crockett, Jim)
11/12/2015| Calendar Call {9:30 AM) (Judicial Officer Crockett, Jim)

https://www.clarkcountycourts.us/Anonymous/CaseDetail. aspx‘.7[8‘%%%?6Ség P1acBRRyment 201535335, 01 5
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11/16/2016{Bench Trial (10:00 AM) {Judicial Officer Crockett, Jim)
Civil Bench Trial

FINANCIAL INFORMATION

Defendant U S Bank National Association

Total Financial Assessment 223.00

Total Payments and Crediis 223.00

Balance Due as of 05/19/2015 0.00
09/25/2014 | Transaction Assessment 223.00
09/25/2014 | Wiznet Receipt # 2014-110691-CCCLK U S Bank National Association (223.00)

Plaintiff 5316 Clover Blossom CT Trust

Total Financial Assessment 470.00

Total Payments and Credits 470.00

Balance Due as of 05/19/2015 0.00
07/25/2014 | Transaction Assessment 270.00
07/25/2014 [ Wiznet Receipt # 2014-85818-CCCLK 5316 Clover Blossom CT Trust (270.00)
05/18/2015 | Transaction Assessment 200.00
05/18/2015 | Wiznet Receipt # 2015-52005-CCCLK 5316 Clover Blossom CT Trust (200.00)

https://www.clarkcountycourts.us/Anonymous/CaseDetail.aspx?CaseID=11466792 5/19/2015




O 0 N1 N U D WN e

NN NN NN NN s ks s e e e e e e e
o0 ~1 N L A W RO Y0NSy W N =R O

Electronically Filed
04/23/2015 09:32:03 AM

ACOM % » W
MICHAEL F. BOHN, ESQ.

Nevada Bar No.: 1641 CLERK OF THE COURT
mbohn@bolmlawfirm.com

LAW OFFICES OF

MICHAEL F. BOHN, ESQ., LTD.

376 East Warm Springs Road, Ste. 140
Las Vegas, Nevada 89119

(702) 642-3113/ (702) 642-9766 FAX

Attorney for plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
5316 CLOVER BLOSSOM CT TRUST CASENO.: A704412
DEPT NO.: XXIV
Plaintiff,
Vs, EXEMPTION FROM ARBITRATION:
Title to real property
U.S. BANK, NATIONAL ASSOCIATION,
SUCCESSOR TRUSTEE TO BANK OF
AMERICA, N.A., SUCCESSOR BY MERGER
TO LASALLE BANK, N.A., AS TRUSTEE TO
THE HOLDERS OF THE ZUNI MORTGAGE
LOAN TRUST 2006-OA1, MORTGAGE
LOAN PASS-THROUGH CERTIFICATES
SERIES 2006-0OA1; and CLEAR RECON
CORPS
Defendants.
AMENDED COMPLAINT

Plaintiff, 5316 Clover Blossom Ct Trust, by and through its attorney, Michael F. Bohn, Esq.
alleges as follows:

1, Plaintiff is the owner of the real property commonly known as 5316 Clover Blossom Ct, North
Las Vegas, Nevada.

2. Plaintiff obtained title by foreclosure sale conducted on January 16, 2013,

3. The plaintiff’s title stems from a foreclosure deed arising from a delinquency in assessments
due from the former owner to the Country Gardens Owners’ Association, pursuant to NRS Chapter 116.

4, U.S. Bank, National Association, Successor Trustee To Bank of America, N,A., Successor by
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Merger to LaSalle Bank, N.A., as Trustee To The Holders of The Zuni Mortgage Loan Trust 2006-OA1,
Mortgage Loan Pass-Through Certificates, Series 2006-OA1 is the beneficiary of a deed of trust which
was recorded as an encumbrance to the subject property on June 30, 2004,

5. Clear Recon Corps is the substituted trustee on the deed of trust.

6. The interest of each of the defendants has been extinguished by reason of the foreclosure sale,
which was properly conducted with adequate notice given to all persons and entities claiming an interest
in the subject property, and resulting from a delinquency in assessments due from the former owner, to
Country Gardens Owners’ Association, pursuant to NRS Chapter 116.

7. The HOA foreclosure sale complied with all requirements of law, including but not limited
to, recording and mailing of copies of Notice of Delinquent Assessment and Notice of Default, and the
recording, posting and publication of the Notice of Sale.

8. Prior to the HOA foreclosure sale, no individual or entity paid the super-priority portion of the
HOA Lien representing 9 months of assessments for common expenses.

9, Nonetheless, defendant U.S. Bank, National Association, Successor Trustee To Bank of
America, N.A.,, Successor by Merger to LaSalle Bank, N.A., as Trustee To The Holders of The Zuni
Mortgage Loan Trust 2006-OA1, Mortgage Loan Pass-Through Certificates, Series 2006-OA1 has
recorded a notice of default and election to sell under its deed of trust pursuant to NRS 107.080.

10. Plaintiff is entitled to an injunction prohibiting the foreclosure sale from proceeding,

11. The plaintiff is entitled to an award of attorneys fees and costs.

SECOND CLAIM FOR RELIEF

12. Plaintiff repeats the allegations contained in paragraphs 1 through 11,

13. Plaintiff is entitled to a determination from this court, pursuant to NRS 40.010 that the
plaintiff is the rightful owner of the property and that the defendants have no right, title, interest or claim
to the subject property.

14, The plaintiff is entitled to an award of attorneys fees and costs,

THIRD CLAIM FOR RELIEF

15. Plaintiff repeats the allegations contained in paragraphs 1 through 14,

2
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16. Plaintiff seeks a declaration from this court, pursuant to NRS 40.010, that title in the property
is vested in plaintiff free and clear of all liens and encumbrances, that the defendants herein have no
estate, right, title or interest in the property, and that defendants are forever enjoined from asserting any
estate, title, right, interest, or claim to the subject property adverse to the plaintiff.

17. The plaintiff is entitled to an award of attorneys fees and costs,

WHEREFORE, plaintiff prays for Judgment as follows:

1. For injunctive relief;

2. For a determination and declaration that plaintiff is the rightful holder of title to the property,
free and clear of all liens, encumbrances, and claims of the defendants.

3, For a determination and declaration that the defendants have no estate, right, title, interest or
claim in the property.

4, For a judgment forever enjoining the defendants from asserting any estate, right, title, interest
or claim in the property; and

5. For such other and further relief as the Court may deem just and proper.

DATED this 23rd day of April 2015.

LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

By:_/s/Michael F, Bohn, Esq. /
Michael F. Bohn, Esq.
376 East Warm Springs Road, Ste. 140
Las Vegas, Nevada 89119
Attorney for plaintiff




DISTRICT COURT CIVIL COVER SHEET A 14-704412-C

XVI1

County, Nevada

Case No.

(Asvigned by Clerk's Office)

2000000 oy
i Par ﬁy Information (provide both home and mailing addresses if different)

Plaintiff(s} (name/address/phone):
5316 CLOVER BLOSSOM CT TRUST

Defendant{s) (name/address/phone):
U.S. BANK, NATIONAL ASSOCIATION, SUCCESSOR TRUSTEE TO BANK OF

AMERICA, NA, SUCCESSOR BY MERGER TO LASALLE BANK, N.A., AS TRUSTEE TG

THE HOLDERS OF THE ZUNI MORTGAGE LOAN TRUST 2008-0A1, MORTGAGE

LOAN PASS-THROUGH CERTIFICATES SERIES 2606-OA1: and CLEAR RECON CORPS

Attorney {name/addrese/phone):
MICHAEL F. BOHN, ESQ.

Attormey (name/address/phone):

376 East wanm Springs Road, Suite 140

Las Vagas, NV 89119

(702) 642-3113

H, Mature of Coniroversy (please select the ene most applicadle filing type below)

Civil Case Filing Types

Real Property

Torts

Landlord/Tenant
[ umiawtil Detainer
m (Other Landlord/Tenant

Negligenece

D.Amr)

D Premises Liability

Other Torts
[ JProduct Liabikity
mmtenﬁonal Misconduct

Title to Property DOth er Negligence mEmploymcnt Tort
Dludicial Foreclosure Malpractice Dlnsm'zmce Tort
[ij(}ther Title to Property mMedica]./Demal DOther Tort
Other Real Property DLegal
[_:}C(mdemmﬁnn/Eminem Domain [:]Accmmtin I4
[:!C)Ther Real Property mOther Malpractice
Probate Construction Defect & Contract Judicial Review/Appeal

Probate (select case wpe and estaie value)
B Suwimary Administration
BGeneral Administration

D Special Administration

[:] Set Aside
mTrus‘f/'Consewa.t&rship

[TJother Probate

Estate Value

[ Jover $200,000

[MBetween $100,000 and $200,000

Construction Detect
mChap’rer 460

E_]Other Construction Defect
Centract Case

mUniform Conmercial Code
DBuﬂding and Construction
Dlnsurance Carvier
l:]Commercial Tnstrument
DCoilection of Accounts
mEmp]oymem Contract

Judicial Review
DFcreclosure Mediation Case
mPeTjﬁon to Seal Records
DMema] Competency

Nevada State Agency Appeal
DDepartment of Motor Vehicle
DW orket's Compensation
D()ther Nevada State Agency
Appeal Gther

D,Appeal from Lower Cowrt

[_:}Under $100,000 or Unknown m Other Confract [:_] Qther Tudicial Review/Appeal
[Junder $2,500

Civil Writ Other Civil Filing
Civil Wit Griber Civil Filing
[:]Wﬁt of Habeas Corpus [:IW rit of Prohibition [:]Compromi se of Minot's Claim
[:}Writ of Mandanmus D()ther Civil Wit DF oreign Judgroent

[}Wﬁt of Quo Warrant

D()ther Civil Matters

Business Cosrt filings should be filed using the Business Court civil coversheet,

July 25, 2014

Date

Noviels ADC - Hesnaesh Stotisties Unit
Pussuant to NRS 3.275

Kee other side for funsily-related cuse filings.

/s/ Michael F. Bohn, Esg. /
Signature of initiating party or representative
FuanPA 20]
Rav3l
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07/25/2014 12:54:25 PM

COMP m » W
MICHAEL F. BOHN, ESQ.

Nevada Bar No.: 1641 CLERK OF THE COURT
mbohn@bohnlawiirm.com

JEFF ARLITZ, ESQ.
Nevada Bar No.: 6558
jarlitz@bohnlawfirm.com

LAW OFFICES OF

MICHAEL F. BOHN, ESQ., LTD.

376 East Warm Springs Road, Ste. 140
Las Vegas, Nevada 89119

(702) 642-3113/ (702) 642-9766 FAX

Attorney for plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

5316 CLOVER BLOSSOM CT TRUST CASENO.: A-14-704412-C
DEPT NO.:
Plaintiff, XVI 11

vs, EXEMPTION FROM ARBITRATION:
Title to real property
U.S. BANK, NATIONAL ASSOCIATION,
SUCCESSOR TRUSTEE TO BANK OF
AMERICA, N.A., SUCCESSOR BY MERGER
TO LASALLE BANK, N.A., AS TRUSTEE TO
THE HOLDERS OF THE ZUNI MORTGAGE
LOAN TRUST 2006-OA1, MORTGAGE
LOAN PASS-THROUGH CERTIFICATES
%ERIESS 2006-OA1; and CLEAR RECON

ORP

Defendants,

COMPLAINT
Plaintiff, 5316 Clover Blossom Ct Trust, by and through its attorney, Jeff Arlitz, Esq. alleges as
follows:
1. Plaintiff is the owner of the real property commonly known as 5316 Clover Blossom Ct, North
Las Vegas, Nevada.
2. Plaintiff obtained title by foreclosure sale conducted on January 16, 2013.

3, The plaintiff’s title stems from a foreclosure deed arising from a delinquency in assessments
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due from the former owner to the Country Gardens Owners’ Association, pursuant to NRS Chapter 116.

4, U.S. Bank, National Association, Successor Trustee To Bank of America, N.A., Successor by
Merger to LaSalle Bank, N.A., as Trustee To The Holders of The Zuni Mortgage Loan Trust 2006-OA1,
Mortgage Loan Pass-Through Certificates, Series 2006-OA1 is the beneficiary of a deed of trust which
was recorded as an encumbrance to the subject property on June 30, 2004,

5. Clear Recon Corps is the substituted trustee on the deed of trust.

7. The interest of each of the defendants has been extinguished by reason of the foreclosure sale,
which was propetly conducted with adequate notice given to all persons and entities claiming an interest
in the subject property, and resulting from a delinquency in assessments due from the former owner, to
Country Gardens Owners’ Association, pursuant to NRS Chapter 116.

8. Nonetheless, defendant U.S. Bank, National Association, Successor Trustee To Bank of
America, N.A., Successor by Merger to LaSalle Bank, N.A., as Trustee To The Holders of The Zuni
Mortgage Loan Trust 2006-OA1, Mortgage Loan Pass-Through Certificates, Series 2006-OA1  has
recorded a notice of default and election to sell under its deed of trust pursuant to NRS 107.080.

9, Plaintiff is entitled to an injunction prohibiting the foreclosure sale from proceeding,

10. The plaintiff is entitled to an award of attorneys fees and costs.

SECOND CLAIM FOR RELIEF

11, Plaintiff repeats the allegations contained in paragraphs 1 through 10.

12. Plaintiff is entitled to a determination from this court, pursuant to NRS 40.010 that the
plaintiff is the rightful owner of the property and that the defendants have no right, title, interest or claim
to the subject property.

13. The plaintiff is entitled to an award of attorneys fees and costs.

THIRD CLAIM FOR RELJEF

14, Plaintiff repeats the allegations contained in paragraphs 1 through 13.
15. Plaintiff seeks a declaration from this court, pursuant to NRS 40.010, that title in the property
is vested in plaintiff free and clear of all liens and encumbrances, that the defendants herein have no

estate, right, title or interest in the property, and that defendants are forever enjoined from asserting any

2
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estate, title, right, interest, or claim to the subject property adverse to the plaintiff.

16. The plaintiff is entitled to an award of attorneys fees and costs.

WHEREFORE, plaintiff prays for Judgment as follows:

1. For injunctive relief;

2, For a determination and declaration that plaintiff is the rightful holder of title to the property,
free and clear of all liens, encumbrances, and claims of the defendants.

3, For a determination and declaration that the defendants have no estate, right, title, interest or
claim in the property.

4, For a judgment forever enjoining the defendants from asserting any estate, right, title, interest
or claim in the property; and

5, For such other and further relief as the Court may deem just and proper.

DATED this 25th day of July 2014,

LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

By:_ /s /Jeff Arlitz, Esq. /
Michael F. Bohn, Esq.
Jeff Arlitz, Esq.
376 East Warm Springs Road, Ste. 140
Las Vegas, Nevada 89119
Attorney for plaintiff
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MICHAEL F, BOHN, ESQ.
State Bar No. 1641
mbohn@bohnlawfirm.com

JEFF ARLITZ, ESQ.
State Bar No. 6558
jarlitz(@bohnlawfirm.com

LAW OFFICES OF

MICHAEL F. BOHN, ESQ., LTD.

376 East Warm Springs Road, Ste. 140
Las Vegas, Nevada 89119

(702) 642-3113/ (702) 642-9766 FAX

VS,

U.S. BANK, NATIONAL ASSOCIATION,
SUCCESSOR TRUSTEE TO BANK OF
AMERICA, N.A., SUCCESSOR BY MERGER
TO LASALLE BANK, N.A,, AS TRUSTEE TO
THE HOLDERS OF THE ZUNI MORTGAGE
LOAN TRUST 2006-OA1, MORTGAGE LOAN
PASS-THROUGH CERTIFICATES SERIES
2006-OA1; and CLEAR RECON CORPS

Defendants,

entitled action as indicated below:

TOTAL REMITTED:
DATED this 25th day of July 2014.

Attorney for plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
5316 CLOVER BLOSSOM CT TRUST
CASE NO.:
Plaintiff, DEPT NO.;

INITIAL APPEARANCE FEE DISCLOSURE

Pursuant to NRS Chapter 19, filing fees are submitted for the party appearing in the above-

5316 CLOVER BLOSSOM CT TRUST, Plaintiff $270.00

$270.00

LAW OFFICES OF
MICHAEL F, BOHN, ESQ., LTD,

By:_ /s /Michael F. Bohn, Esq. /

MICHAEL F. BOHN, ESQ.

376 East Warm Springs Road, Ste. 140
Las Vegas, Nevada 89119

Attorney for plaintiff
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Electronically Filed
09/25/2014 04:22:12 PM

ANSW )
LAUREL L. HANDLEY (NV Bar #9576) (ﬁ:« b i

KRISTA J. NIELSON (NV Bar #10698)
PITE DUNCAN, LLP CLERK OF THE COURT
520 South 4th St., Suite 360
Las Vegas, Nevada 89101
Telephone: (702) 991-4630
Facsimile: (702) 685-6342
E-mail: knielson@piteduncan.com
Attorneys for Defendant U.S. BANK, NATIONAL ASSOCIATION, SUCCESSOR TRUSTEE
TO BANK OF AMERICA, N.A,, SUCCESSOR BY MERGER TO LASALLE BANK, N.A.,
AS TRUSTEE TO THE HOLDERS OF THE ZUNI MORTGAGE LOAN TRUST 2006-OA1,
MORTGAGE LOAN PASS-THROUGH CERTIFICATES SERIES 2006-0A1
DISTRICT COURT
CLARK COUNTY, NEVADA
5316 CLOVER BLOSSOM CT TRUST, Case No.: A-14-704412-C
Plaintiff, Dept. No.: XVIII
Vs. DEFENDANT U.S. BANK, NATIONAL

ASSOCIATION, SUCCESSOR TRUSTEE
U.S. BANK, NATIONAL ASSOCIATION, TO BANK OF AMERICA, N.A.,

SUCCESSOR TRUSTEE TO BANK OF SUCCESSOR BY MERGER TO LASALLE
AMERICA, N.A., SUCCESSOR BY BANK, N.A., AS TRUSTEE TO THE
MERGER TO LASALLE BANK, N.A., AS HOLDERS OF THE ZUNI MORTGAGE
TRUSTEE TO THE HOLDERS OF THE LOAN TRUST 2006-OA1, MORTGAGE
ZUNI MORTGAGE LOAN TRUST 2006- LOANPASS-THROUGH CERTIFICATES
OA1, MORTGAGE LOAN PASS- SERIES 2006-OA1’S ANSWER TO

THROUGH CERTIFICATES SERIES 2006- | COMPLAINT
OAT1; and CLEAR RECON CORPS,

Defendants.

COMES NOW Defendant, U.S. BANK, NATIONAL ASSOCIATION, SUCCESSOR
TRUSTEE TO BANK OF AMERICA, N.A., SUCCESSOR BY MERGER TO LASALLE
BANK, N.A., AS TRUSTEE TO THE HOLDERS OF THE ZUNI MORTGAGE LOAN
TRUST 2006-OA1, MORTGAGE LOAN PASS—THROUGH CERTIFICATES SERIES 2006-
OA1 (“Defendant™), by and through its counsel of record, LAUREL 1. HANDLEY, ESQ.,
KRISTA J. NIELSON, ESQ., of PITE DUNCAN, LLP, and hereby files its Answer to Plaintiff’s
Complaint.

/1.0
-1 -

ANSWER TO COMPLAINT
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1. Answering Paragraph 1 of the Complaint, Defendant lacks sufficient information to
form a belief as to the truth of the allegations, and on that basis denies each and every allegation
contained therein.

2. Answering Paragraph 2 of the Complaint, Defendant lacks sufficient information to
form a belief as to the truth of the allegations, and on that basis denies each and every allegation
contained therein,

3. Answering Paragraph 3 of the Complaint, Defendant lacks sufficient information to
form a belief as to the truth of the allegations, and on that basis denies each and every allegation
contained therein.

4, Answering Paragraph 4 of the Complaint, Defendant admits the allegations contained
therein,

5. Answering Paragraph 5 of the Complaint, Defendant admits the allegations contained
therein.

6. Answering Paragraph 7 of the Complaint, Defendant denies the allegations contained
therein.'

7. Answering Paragraph 8 of the Complaint, Defendant admits that a Notice of Default was
recorded against the real property known as 5316 Clover Blossom Court, North Las Vegas,
Nevada 89031, pursuant to the Deed of Trust recorded on June 30, 2004. Defendant lacks
sufficient information to form a belief as to the truth of the remaining allegations, and on that
basis denies the remaining allegation contained therein,

8. Answering Paragraph 9 of the Complaint, Defendant denies the allegations

contained therein.

9. Answering Paragraph 10 of the Complaint, Defendant denies the allegations contained

therein.

! There is no Paragraph 6 of the Complaint,
-2 -
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SECOND CLAIM FOR RELIEF

10.  Defendant repeats each of the responses provided in Paragraphs 1-10 as if
fully set forth herein.

11, Answering Paragraph 11 of the Complaint, Defendant denies the allegations

. contained therein.

12, Answering Paragraph 12 of the Complaint, Defendant denies the allegations
contained therein.
13, Answering Paragraph 13 of the Complaint, Defendant denies the allegations
contained therein.

THIRD CLAIM FOR RELIEF

14.  Defendant repeats each of the responses provided in Paragraphs 1-13 as if

fully set forth herein,

15.  Answering Paragraph 14 of the Complaint, Defendant denies the allegations contained
therein.

14.  Answering Paragraph 15 of the Complaint, Defendant denies the allegations contained
therein.

15.  Answering Paragraph 16 of the Complaint, Defendant denies the allegations contained
therein.

AFFIRMATIVE DEFENSES

Defendant sets forth the following distinct and affirmative defenses to each and every

purported cause of action alleged in Plaintiff’s Complaint, and the whole thereof:

FIRST AFFIRMATIVE DEFENSE

The Complaint, and each and every alleged cause of action contained therein, fails to

state a suitable and cognizable claim upon which relief may be granted.

-3
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SECOND AFFIRMATIVE DEFENSE

Plaintiff’s claims are barred by the doctrines of laches and/or unclean hands.

THIRD AFFIRMATIVE DEFENSE

Plaintiff’s claims are barred by the doctrine of equitable estoppel.

FOURTH AFFIRMATIVE DEFENSE

Plaintiff has waived any rights that he may have had for relief from the Couut.

FIFTH AFFIRMATIVE DEFENSE

Defendant cannot be deprived of its interest in the Subject Property in violation of the
Procedural Due Process Clause of the 14 Amendment of the United States Constitution and
Article 1, Sec. 8, of the Nevada Constitution,

SIXTH AFFIRMATIVE DEFENSE

Defendant has complied with all relevant Nevada and Federal statutes governing the
relationship, if any, between Plaintiff and Defendant in regard to the alleged conduct of
Defendant alleged in the Complaint.

SEVENTH AFFIRMATIVE DEFENSE

Plaintiff’s claims are barred by the applicable statute of limitations.

EIGHTH AFFIRMATIVE DEFENSE
(Void Foreclosure and Lack of Bona Fide Purchaser Status)

The foreclosure sale by which Plaintiff alleges it obtained title to the subject property is
void as to this Defendant and Plaintiff is not a bona fide purchaser.

NINTH AFFIRMATIVE DEFENSE

Pursuant to NRCP Rule 11, Defendant alleges that at this time it has insufficient
knowledge or information on which to form a belief as to whether it may have additional, as yet
unstated, affirmative défenses available, Defendant therefore reserves herein the right to assert
additional affirmative defenses in the event that discovery indicates such unstated affirmative

defenses are appropriate.

-4

ANSWER TO COMPLAINT




PRAYER FOR RELIEF

WHEREFORE, Defendant prays for the following:

1. That Plaintiff’s Complaint be dismissed in its entirety with prejudice and that Plaintiff
take nothing by way of its Complaint.

2. For attorney’s fees and costs of defending this action; and

3. For such other and further relief as the Court deems fit.

DATED this ZSI‘Vaay of September, 2014.

PITE DUNCAN, LLP

~LAUREL I. HANDLEY
KRISTA J. NIELSON
Attorneys for Defendant
U.S. BANK, NATIONAL ASSOCIATION,
SUCCESSOR TRUSTEE TO BANK OF
AMERICA, N.A., SUCCESSOR BY
MERGER TO LASALLE BANK, N.A., AS
TRUSTEE TO THE HOLDERS OF THE
ZUNI MORTGAGE LOAN TRUST 2006-
OAI, MORTGAGE LOAN PASS-
THROUGH CERTIFICATES SERIES
2006-041
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CERTIFICATE OF SERVICE
I, the undersigned, declare: I am, and was at the time of service of the papers herein
referred to, over the age of 18 years, and not a party to this action. My business address is 520
South Fourth Street, Suite 360, Las Vegas, Nevada 89101,
I hereby certify that on September 25, 2014, I electronically transmitted the attached
document to the Clerk’s Office using the CM/ECF System for filing and transmittal of a Notice
of Electronic Filing to the following CM/ECF registrant:

Michael F. Bohn, mbohn@bohnlawfirm.com

I declare under penalty of perjury under the laws of the United States of America that the
foregoing is true and correct.

~ Executed this 25\4i day of September, 2014, at Las Vegas, Nevada.

Niadions

NICOLE LQA}\!E




IN THE SUPREME COURT OF THE STATE OF NEVADA

INDICATE FULL CAPTION:

U.S. Bank, N.A., as Successor Trustee to Bank| 5, 68915 Electronically Filed

of America, N.A., - 0ct23201509:05 a.m.
DOCKETING SEXEEKIENTIeman

Appellant CIVIL AR g Supreme Court

V.

5316 Clover Blossom Ct Trust,
Respondent.

GENERAL INFORMATION

All appellants not in proper person must complete this docketing statement. NRAP 14(a). The
purpose of the docketing statement is to assist the Supreme Court in screening jurisdiction,
classifying cases for en banc, panel, or expedited treatment, compiling statistical information
and 1dentifying parties and their counsel.

WARNING

This statement must be completed fully, accurately and on time. NRAP 14(c). The Supreme
Court may impose sanctions on counsel or appellant if it appears that the information provided
is incomplete or inaccurate. Id. Failure to fill out the statement completely or to file it in a
timely manner constitutes grounds for the imposition of sanctions, including a fine and/or
dismissal of the appeal.

A complete list of the documents that must be attached appears as Question 26 on this docketing
statement. Failure to attach all required documents will result in the delay of your appeal and
may result in the imposition of sanctions.

This court has noted that when attorneys do not take seriously their obligations under NRAP 14
to complete the docketing statement properly and conscientiously, they waste the valuable
judicial resources of this court, making the imposition of sanctions appropriate. See KDI Sylvan
Pools v. Workman, 107 Nev. 340, 344, 810 P.2d 1217, 1220 (1991). Please use tab dividers to
separate any attached documents.

Docket 68915 Document 2015533333 une 2014



1. Judicial District Eighth Department 24

County Clark Judge Hon. Jim Crockett

District Ct. Case No. A-14-704412-C

2. Attorney filing this docketing statement:

Attorney Matthew I. Knepper Telephone 702-634-5000

Firm Akerman LLP

Address 1160 Town Center Drive, Suite 330
Las Vegas, Nevada 89144

Client(s) U.S. Bank, N.A., as Successor Trustee

If this is a joint statement by multiple appellants, add the names and addresses of other counsel and

the names of their clients on an additional sheet accompanied by a certification that they concur in the
filing of this statement.

3. Attorney(s) representing respondents(s):

Attorney Michael F. Bohn Telephone 702-642-3113

Firm Law Offices of Michael F. Bohn, Esq., Ltd.

Address 376 E. Warm Springs Road #125
Las Vegas, NV 89119

Client(s) 5316 Clover Blossom Ct Trust

Attorney Telephone

Firm

Address

Client(s)

(List additional counsel on separate sheet if necessary)



4. Nature of disposition below (check all that apply):

[] Judgment after bench trial [ ] Dismissal:

[] Judgment after jury verdict [] Lack of jurisdiction
Summary judgment [] Failure to state a claim
[] Default judgment [] Failure to prosecute

[[] Grant/Denial of NRCP 60(b) relief [] Other (specify):

[] Grant/Denial of injunction [] Divorce Decree:

[] Grant/Denial of declaratory relief [] Original [] Modification

[[] Review of agency determination [] Other disposition (specify):

5. Does this appeal raise issues concerning any of the following?

[] Child Custody
[] Venue

[] Termination of parental rights

6. Pending and prior proceedings in this court. List the case name and docket number
of all appeals or original proceedings presently or previously pending before this court which
are related to this appeal:

Although this case involves familiar issues regarding the interpretation and application of
NRS 116.3116, there are no other cases or proceedings presently or previously pending
before this court directly related to this appeal.

7. Pending and prior proceedings in other courts. List the case name, number and
court of all pending and prior proceedings in other courts which are related to this appeal
(e.g., bankruptcy, consolidated or bifurcated proceedings) and their dates of disposition:

Other than the underlying trial court action, there are no other cases or proceedings
presently or previously pending directly related to this appeal.



8. Nature of the action. Briefly describe the nature of the action and the result below:

Respondent alleges that it owns the property located at 5316 Clover Blossom Ct., North Las
Vegas, Nevada (Property) free and clear of all liens as a result of an HOA foreclosure sale.
Respondent filed a complaint for quiet title to have the court declare that Respondent
bought the Property free and clear of U.S. Bank’s interests, including the deed of trust held
by U.S. Bank (the Deed of Trust). U.S. Bank alleges that the Deed of Trust was not
extinguished by the HOA foreclosure sale because its predecessor-in-interest’s attempted
tender satisfied the tender rule, the foreclosure sale was not commercially reasonable,
Respondent failed to demonstrate good title, and NRS 116.3116 is unconstitutional. The
district court granted Respondent's motion for summary judgment over Appellants’
opposition and Rule 56(f) affidavit attesting that it required additional factual discovery to
develop its defenses and denied U.S. Bank’s countermotion for summary judgment. U.S.
Bank now appeals that order.

9. Issues on appeal. State specifically all issues in this appeal (attach separate

sheets as necessary):

(1) Whether a tender offer of nine months of assessments and collection costs extinguished
the HOA’s superpriority lien? (2) Whether the HOA lien statute is facially unconstitutional?
(3) Whether the HOA lien statute is unconstitutional as applied because it does not require
that notice be provided to lenders of the amount of the superpriority lien? (4) Whether the
HOA sale is void as commercially unreasonable based on inadequacy of price and the
rejection of the tender offer? and (5) Whether recitals of compliance with the notice
requirements of NRS 116 in a trustee’s deed are sufficient to establish compliance as a
matter of law?

10. Pending proceedings in this court raising the same or similar issues. If you are
aware of any proceedings presently pending before this court which raises the same or
similar issues raised in this appeal, list the case name and docket numbers and identify the
same or similar issue raised:

This case is similar to many others currently pending before the Nevada Supreme Court in
that it raises several issues regarding the application and enforceability of NRS 116.3116 (as
it existed before amended by the Nevada Legislature in 2015). To counsel's knowledge,
these other cases also present some of the issues above:

Case Number 68345, 2713 Rue Toulouse Trust v. Bank of America, N.A. (Issues # 1, 2, 3,
and 4)

Case Number 68345, Bank of New York Mellon v. Star Golden Enterprises Series 6 (Issues #
1,2 4



11. Constitutional issues. If this appeal challenges the constitutionality of a statute, and
the state, any state agency, or any officer or employee thereof is not a party to this appeal,
have you notified the clerk of this court and the attorney general in accordance with NRAP 44
and NRS 30.130?

[1N/A
Yes

] No

If not, explain: U.S. Bank will act concurrently with this statement to provide the proper
notice under the rules.

12. Other issues. Does this appeal involve any of the following issues?

[] Reversal of well-settled Nevada precedent (identify the case(s))
An issue arising under the United States and/or Nevada Constitutions
A substantial issue of first impression

[[] An issue of public policy
An issue where en banc consideration is necessary to maintain uniformity of this
court's decisions

[] A ballot question

If so, explain: This appeal involves several significant issues related to NRS 116.3116.
The appellants do not seek reversal of any part of this Court's recent
decision construing NRS 116.3116 in SFR Investments Pool 1, LLC v. U.S.
Bank, N.A.,, 334 P.3d 408 (Nev. 2014); however, a decision regarding the
issues in this appeal could be binding on many other pending cases.

13. Trial. If this action proceeded to trial, how many days did the trial last?

Was it a bench or jury trial? N/A

14. Judicial Disqualification. Do you intend to file a motion to disqualify or have a
justice recuse him/herself from participation in this appeal? If so, which Justice?
No.



TIMELINESS OF NOTICE OF APPEAL

15. Date of entry of written judgment or order appealed from September 10, 2015

If no written judgment or order was filed in the district court, explain the basis for
seeking appellate review:

16. Date written notice of entry of judgment or order was served Sep 10, 2015

Was service by:
[] Delivery

Mail/electronic/fax

17. If the time for filing the notice of appeal was tolled by a post-judgment motion
(NRCP 50(b), 52(b), or 59)

(a) Specify the type of motion, the date and method of service of the motion, and
the date of filing.

[] NRCP 50(b) Date of filing

[[] NRCP 52(b) Date of filing

[] NRCP 59 Date of filing

NOTE: Motions made pursuant to NRCP 60 or motions for rehearing or reconsideration may toll the
time for filing a notice of appeal. See AA Primo Builders v. Washington, 126 Nev. , 245
P.3d 1190 (2010).

(b) Date of entry of written order resolving tolling motion

(c) Date written notice of entry of order resolving tolling motion was served

Was service by:
[] Delivery

[ Mail



18. Date notice of appeal filed September 28, 2015

If more than one party has appealed from the judgment or order, list the date each
notice of appeal was filed and identify by name the party filing the notice of appeal:

19. Specify statute or rule governing the time limit for filing the notice of appeal,
e.g., NRAP 4(a) or other

NRAP 4(a)

SUBSTANTIVE APPEALABILITY

20. Specify the statute or other authority granting this court jurisdiction to review
the judgment or order appealed from:

(a)
NRAP 3A(b)(1) ] NRS 38.205
[ NRAP 3A(b)(2) ] NRS 233B.150
[ NRAP 3A(b)(3) ] NRS 703.376

[] Other (specify)

(b) Explain how each authority provides a basis for appeal from the judgment or order:
The Court's September 10, 2015 order granted summary judgment for Respondent and
against appellant, the only two remaining parties to the case. Accordingly, it is a final
judgment that is appealable under NRAP 3A(b)(1).



21. List all parties involved in the action or consolidated actions in the district court:
(a) Parties:
-U.S. Bank, National Association, Successor by Merger to LaSalle Bank, N.A., as
Trustee to the Holders of the Zuni Mortgage Loan Trust 2006-OA1, Mortgage
Loan Pass-Through Certificates Series 2006-OA1
-5316 Clover Blossom Ct Trust

(b) If all parties in the district court are not parties to this appeal, explain in detail why
those parties are not involved in this appeal, e.g., formally dismissed, not served, or
other:

22. Give a brief description (3 to 5 words) of each party's separate claims,
counterclaims, cross-claims, or third-party claims and the date of formal
disposition of each claim.

Plaintiff 5316 Clover Blossom Ct Trust was granted summary judgment on its claims
for quiet title and declaratory relief on September 10, 2015

23. Did the judgment or order appealed from adjudicate ALL the claims alleged
below and the rights and liabilities of ALL the parties to the action or consolidated

actions below?
Yes
[]1No

24. If you answered "No" to question 23, complete the following:
(a) Specify the claims remaining pending below:



(b) Specify the parties remaining below:

(c) Did the district court certify the judgment or order appealed from as a final judgment
pursuant to NRCP 54(b)?

] Yes
1 No

(d) Did the district court make an express determination, pursuant to NRCP 54(b), that
there is no just reason for delay and an express direction for the entry of judgment?

[1Yes
[1No

25. If you answered "No" to any part of question 24, explain the basis for seeking
appellate review (e.g., order is independently appealable under NRAP 3A(b)):

26. Attach file-stamped copies of the following documents:

e The latest-filed complaint, counterclaims, cross-claims, and third-party claims

e Any tolling motion(s) and order(s) resolving tolling motion(s)

e Orders of NRCP 41(a) dismissals formally resolving each claim, counterclaims, cross-
claims and/or third-party claims asserted in the action or consolidated action below,
even if not at issue on appeal
Any other order challenged on appeal
Notices of entry for each attached order



VERIFICATION

I declare under penalty of perjury that I have read this docketing statement, that
the information provided in this docketing statement is true and complete to the

best of my knowledge, information and belief, and that I have attached all required
documents to this docketing statement.

U.S. Bank, N.A. Matthew I. Knepper, Esq.
Name of appellant Name of counsel of record
10/22/2015 /s/ Matthew I. Knepper

Date Signature of counsel of record

Nevada, Clark County
State and county where signed

CERTIFICATE OF SERVICE

I certify that on the 22nd day of October ,2015

, I served a copy of this
completed docketing statement upon all counsel of record:

[] By personally serving it upon him/her; or

By mailing it by first class mail with sufficient postage prepaid to the following
address(es): (NOTE: If all names and addresses cannot fit below, please list names
below and attach a separate sheet with the addresses.)

Michael F. Bohn, Esq.

Law Office of Michael F. Bohn, Esq., Ltd.
376 E Warm Springs Rd., Suite 140

Las Vegas, NV 89119

Dated this 22nd day of October ,2015

/s/ Lucille Chiusano
Signature




