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default must be mailed by a foreclosing HOA to every holder of every type of interest “subordinate” to
“the association’s lien,” a copy of the notice of sale must also be mailed to each such person.

NRS 116.31168(1) states that NRS 107.090 is to be applied to an HOA’s foreclosure of its lien
“as if a deed of trust were being foreclosed.” (emphasis added) This means that the words “deed of trust”
at the end of NRS 107.090(3) need to be read as if the words “association’s lien” appeared in their place.
The plain intent of NRS 116.311168(1) is that NRS 107.090 be applied to an HOA foreclosure to require
that written notice be mailed to each holder of an interest who has recorded a request for notice and each
holder of an interest “subordinate” to the association’s lien regardless of whether the holder has
recorded a request for notice.

In State v. Steven Daniel P. (In re Steven Daniel P.), 129 Nev., Adv. Op. 73,309 P.3d 1041, 1046

(2013), the Nevada Supreme Court applied the concept of incorporating a statute by reference in the
context of NRS Chapter 62C and stated:

The United States Supreme Court has held that “[w]here one statute adopts the particular
provisions of another by a specific and descriptive reference to the statute or provisions
adopted, the effect is the same as though the statute or provisions adopted had been
incorporated bodily into the adopting statute.” Hassett v. Welch, 303 U.S. 303, 314 (1938)
(quoting 2 J.G. Sutherland & John Lewis, Statutes and Statutory Construction 787 (2d ed.
1904)); see also State ex rel. Walsh v, Buckingham, 58 Nev. 342, 349, 80 P.2d 910,912
(1938) (“A statute by reference made a part of another law becomes incorporated in it and
remains so as long as the former is in force.”)

Consequently, the provisions of NRS 107.090 requiring that copies of both the notice of default and the
notice of sale be mailed to holders of interests “subordinate” to the HOA’s lien must be read as if they
were “incorporated bodily” into NRS Chapter 116.

The Nevada Supreme Court has directed that courts must construe statutes to give meaning to all

of their parts and language, and courls are to read each sentence, phrase, and word to render it

meaningful within the context of the purpose of the legislation. Board of County Comm'rs v. CMC of
Nevada, 99 Nev. 739, 744, 670 P.2d 102, 105 (1983). (emphasis added)
The Nevada Supreme Court has also stated that a statute should be interpreted to give the terms

their plain meaning, considering the provisions as a whole, so as to read them in a way that would not

render words or phrases superfluous or make a provision nugatory. Southern Nevada Homebuilders v.
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Clark County 121 Nev. 446, 117 P.3d 171 (2005). (emphasis added) A statute should be construed so that

no part is rendered meaningless. Public Employees’ Benefits Program v. Las Vegas Metropolitan

Police Department 124 Nev. 138, 179 P.3d 542 (2008). (emphasis added) When the language of a statute

is plain and unambiguous, a court should give that language its ordinary meaning and not go beyond it.

City Council of Reno v. Reno Newspapers, 105 Nev. 886, 891, 784 P.2d 974, 977 (1989).

The Nevada Supreme Court has recognized a general presumption that statutes will be interpreted
in compliance with the Constitution. Sereika v. State, 114 Nev. 142, 955 P.2d 175, 180 (1998). The
Nevada Supreme Court has stated that “statutes must be construed consistent with the constitution and,

where necessary, in a manner supportive of their constitutionality.” Foley v. Kennedy, 110 Nev. 1295,

1300, 885 P.2d 583, 586 (1994). Where a statute is susceptible to both a constitutional and an
unconstitutional interpretation, the court is obliged to construe the statute so that it does not violate the

constitution. Whitehead v. Nevada Commission on Judicial Discipline, 110 Nev. 380, 878 P.2d 913,919

(1994), citing Sheriff v. Wu, 101 Nev. 687, 708 P.2d 305 (1985).

In the order entered by Judge Delaney on May 7, 2015, cited at page 9 of defendant’s opposition
and countermotion, Judge Delaney adopted the defendant’s argument that “reference to NRS 107.090
does not salvage the federal or state constitutionality of the Statute because Plaintiff’s construction of
NRS 107.090 as mandating notice to lenders before foreclosure would render superfluous the express
‘opt-in’ notice provisions contained in NRS 116.3116, in violation of rules of statutory construction.”
To the contrary, NRS 107.090(3)(b) mandates notice only to holders of “subordinate” liens, while the
“opt-in” provisions in NRS 116.31163 and NRS 116.311635 apply to “[eJach person who has requested
notice pursuant to NRS 107.090 or 116.31168.” Because more persons qualify to request notice under
NRS 116.31163 and NRS 116.311635 than are automatically required to receive notice under NRS
107.090(3)(b), (4), as incorporated by NRS 116.31168(1), the opt-in provisions of NRS 116.31163 and
NRS 116.311635 are not made superfluous.

Furthermore, NRS 107.090 contains both an “opt-in” provision in NRS 107.090(2) and
107.090(3)(a) and “mandatory” notice provisions for holders of “subordinate” interests in NRS

107.090(3)(b), (4), and no court has found that the “mandatory” notice provisions in NRS 107.090 render
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the “opt-in” provisions in NRS 107.090 “superfluous.” If defendant’s interpretation were correct, then
every nonjudicial foreclosure of a deed of trust would also be unconstitutional.

The order entered by Judge Tao on January 6, 2014 focused only on the notice provisions in NRS
116.11635 and did not address the notice requirements in NRS 107.090 that are incorporated by NRS
116.3168(1).

The foreclosure procedures for HOA liens found in NRS Chapter 116 mirror the statutory

procedures provided for foreclosures of trust deeds in NRS 107.080. In the case of Charmicor v. Deaner,

572 F.2d 694 (9th Cir. 1978), the federal appeals court ruled that the statutory procedure for non-judicial
foreclosure sales provided in NRS 107,080 did not transform the private action into state action for due
process purposes.

The statutory requirements for the foreclosure procedures under NRS Chapter 116 for an HOA

foreclosure and under NRS 107.080 for a bank foreclosure are detailed in the following graph:

HOA Foreclosure Statutory Requirement Bank Foreclosure

NRS 116.31162(1)(a) Delinquency by homeowner NRS 107.080(1)

NRS 116.31162(1)(a) Mail notice of delinquency to | No statutory requirement but
homeowner required by terms of deed of

trust

NRS 116.31162(1)(b) Execute notice of default and
election to sell (NOD) that NRS 107.080(2)(b)
describes the deficiency in
payment

NRS 116.31162(1)(a) Record NOD NRS 107.080(3)

NRS 116.31162(2)(b) Mail NOD by certified or
registered mail, return receipt | NRS 107.080(3)
requested to homeowner

NRS 116.31163 and NRS Mail NOD to interested parties | NRS 107.090(3)(a)
116.31168(incorporating who request notice

requirements of NRS 107.090)

NRS 116.31168 Mail NOD to subordinate NRS 107.090(3)(b)

(incorporating requirements of | claim holders
NRS 107.090)

NRS 116.31162(1)(c) Failure to pay for 90 days after | NRS 107.080(3)
NOD is recorded and mailed

185




|\ Y

O 00 NN N W NN W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

HOA Foreclosure

Statutory Requirement

Bank Foreclosure

NRS 116.311635(1)(a)

Give notice of the time and
place of the sale in the manner
and for a time not less than that
required by law for the sale of
real property upon
execution/posting in a public
place and on property

NRS 107.080(4)

NRS 116.311635(1)(a)(1)

Mail Notice of Sale (NOS) to
homeowner

NRS 107.080(4)

NRS 116.311635(1)(b)(1) and
NRS 116.311635(1)(b)(3)

Mail NOS to interested parties
who request notice

NRS 107.090(4)

NRS 116.31168 (incorporating
requirements of NRS 107.090)

Mail NOS to subordinate claim
holders

NRS 107.090(4)

Mail NOS to Ombudsman

Post NOS on property or
personally deliver to
homeowner

NRS 116.311635(1)(b)(3)
NRS 116.311635(2)

No statutory requirement
NRS 107.080(4)

The exhibits to plaintiff’s motion prove that the HOA’s foreclosure agent mailed copies of both
the notice of default and the notice of sale to plaintiff. Furthermore, as noted above, NRS 116.31166
expressly provides that the recitals in the foreclosure deed are “conclusive proof” that the HOA’s
foreclosure agent mailed both of the required notices to defendant.

NRS 116.31168(1) incorporates the exact notice requirements that are used by lenders like
plaintiff when they foreclose their deeds of trust. Because these notice requirements are constitutional
when used to foreclose a deed of trust, they are also constitutional when used to foreclose an HOA
assessment lien.

NRS 116.31168, and by incorporation, NRS 107.090, provide holders of “subordinate” deeds of
trust with adequate notice prior to an HOA foreclosure sale. The statutory foreclosure process does not
violate due process and is not facially unconstitutional.

2. The defendant’s dispute with the HOA’s foreclosure agent over the amount of the

HOA’s “superpriority” lien does not make the HOA lien statute unconstitutional

as applied to this case.

At page 11 of its opposition and countermotion, defendant states that “[n]one of the documents
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recorded by the HOA provided notice of the super-priority amount prior to the foreclosure sale.”

However, in SER Investments Pool 1, LLC v. U.S. Bank, N.A., 130 Nev., Adv. Op. 75, 334 P.3d 408,

418 (2014), the Supreme Court expressly held that “it was appropriate to state the total amount of the
lien.”

Defendant also asserts that Exhibit H to defendant’s opposition and countermotion states that “the
HOA and the HOA Trustee — refused to provide U.S. Bank with the super-priority amount.” To the
contrary, Paterno C. Juarani’s letter of November 21, 2012 did not request that the HOA provide U.S.
Bank with the superpriority amount of the HOA’s lien. The letter instead includes Mr. Juarani’s
arguments as to what amounts should be included in the superpriority lien and offered to pay only that
amount, (Exhibit H-1) As evidenced by Exhibit H-2, the HOA’s foreclosure agent provided a full
breakdown of fees, interest, and costs totaling $1,765.00 that were included in the total lien amount of
$4,186.00 listed on page 2 of Exhibit H-2, The HOA also provided an itemized list of the assessments
and late fees on page 3 of Exhibit H-2.

Instead of paying the amount requested by the HOA foreclosure agent, Exhibit H-3 shows that
Mr. Juarani calculated the amount of the superpriority lien without the participation of the HOA or its
foreclosure agent. On December 6, 2012, Bank of America tendered the amount of $1,494.50 to the
HOA'’s foreclosure agent subject to the following conditions:

This is anon-negotiable amount and any endorsement of said cashier’s check on your part,

whether express or implied, will be strictly construed as an unconditional acceptance on

your part of the facts stated herein and express agreement that BANA’s financial

obligation towards the HOA in regards to the real property located at 5316 Clover

Blossom Court has now been “paid in full”.

Exhibit H-4 shows that the check for $1,494,50 was promptly returned by the HOA.

Following the rejection of its attempted tender, however, defendant took no action to prevent the
HOA from completing the foreclosure of its superpriority lien at the public auction held on January 16,
2013,

At page 12 of its opposition and countermotion, defendant states that “[t|he Due Process Clause

requires that a party be provided actual notice and an actual opportunity to be heard prior to the

deprivation of that party’s property interest.” As noted above, NRS 107.090(3)(b), (4), as incorporated
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by NRS 116.31168(1), required that the HOA mail to defendant copies of both the notice of default and
the notice of sale. Exhibits 3 and 4 attached to plaintiff’s motion for summary judgment prove that both
of these notices were mailed to defendant within the time periods required by the statute.

In J.D. Construction, Inc. v. Ibex International Group, LLC, 126 Nev. Adv. Op. 36, 240 P.3d

1033, 1040 (2010), the Nevada Supreme Court rejected a due process challenge to the judicial procedure
provided by NRS 108.2275 to expunge a mechanic’s lien as frivolous or excessive. The Court stated:

As the United States Supreme Court recognized in Mathews, due process is not a fixed
concept susceptible to rigid definition. 424 U.S, at 334, 96 S.Ct. 893. Instead, ""[d]ue
process is flexible and calls for such procedural protections as the particular situation
demands." Id. (quoting Morrissey v. Brewer, 408 U.S. 471, 481, 92 S.Ct. 2593, 33
L.Ed.2d 484 (1972)). Due process is satisfied where interested parties are given an
"opportunity to be heard at a meaningful time and in a meaningful manner." Id. at 333, 96
S.Ct. 893 (internal quotation omitted).

After the HOA’s foreclosure agent returned the check for $1,494.50 tendered by counsel for Bank
of America on December 6, 2012, defendant had ample time to either file a legal action to enjoin the
foreclosure sale or stop the sale by “paying the entire amount and requesting a refund of the balance” as

stated by the Nevada Supreme Court in SFR Investments Pool 1, LLCv. U.S. Bank, N.A., 130 Nev., Adv.

Op. 75, 334 P.3d 408, 418 (2014). Instead, Defendant knowingly allowed the HOA to complete the
foreclosure of its “prior” lien without any notice to bidders that defendant had an undisclosed objection
to the sale.

3. Defendant did not make an effective tender to prevent the HOA from foreclosing
on the super priority lien.

At page 14 of its opposition and countermotion, defendant asserts that “[b]y tendering the full
super-priority amount prior to the foreclosure, Bank of America extinguished the super-priority portion
of the HOAs lien, thus redeeming the first-priority position of U.S, Bank’s Deed of Trust prior to the
foreclosure sale.” Defendant cites no authority for this argument.

As noted above, Exhibit 3 to the affidavit of Douglas E. Miles (Exhibit H to defendant’s
opposition) reveals that the payment of $1,494.50 offered by Paterno C. Jurani, Esq. and rejected by Alesi
& Koenig was calculated based on number of assumptions by Mr. Jurani for which defendant has

produced no evidence. Further, the payment was tendered on the express conditions set forth above at
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188




O 0 N3 Y L B W N =

[NCTEN S T NC T N SR N T N N N T b I NG T S S S T e e T e T
oo~ N W AW =D NYON nWNND= O

page 11.

In the case of Moellerv. Lien, 25 Cal. App. 4th 822, 30 Cal. Rptr. 2d 777 (1994), the respondent
allowed a trustee’s sale to go forward even though the respondent had available cash deposits to pay off
the loan. Id. at 828. The trial court granted the respondent’s request to set aside the sale because “[t]he
value of the property was four times the amount of the debt/sales price.” Id. at 829. Reversing the trial
court, the Court of Appeals stated:

Since the presumption is rebuttable as to purchasers other than bona fide purchasers, the
purchaser’s title may in some instances be recovered by the trustor in an attack on the
validity of the sale. (4 Miller & Starr, supra, §9:152, pp. 502-503.) As to a bona fide
purchaser, however, the presumption is conclusive. Thus as a general rule, a trustor has
no right to set aside a trustee’s deed as against a bona fide purchaser for value by
attacking the validity of the sale. (Homestead Savings v. Damiento, supra, 230 Cal.
App. 3d at p. 436.) The conclusive presumption precludes an attack by the trustor on a
trustee’s sale to a bona fide purchaser even though there may have been a failure to
comply with some required procedure which deprived the trustor of his right of
reinstatement or redemption. (4 Miller & Starr, supra, § 9:141, p. 463; cf. Homestead
v. Damiento, supra, 230 Cal. App. 3d at p. 436.) The conclusive presumption precludes
an attack by the trustor on the trustee’s sale to a bona fide purchaser even where the
trustee wrongfully rejected a proper tender of reinstatement by the trustor. Where
the trustor is precluded from suing to set aside the foreclosure sale, the trustor may recover
damages from the trustee. (Munger v. Moore (1970) 11 Cal. App. 3d 1, 9, 11 [89 Cal.
Rptr, 3231.)

Id. at 831-832. (emphasis added)
Asnoted by the court in the case of Gaffney v. Downey Savings & Loan Ass’n, 200 Cal. App. 3d

1154, 1165, 246 Cal, Rptr. 421 (1988), “[n]othing short of the full amount due the creditor is
sufficient to constitute a valid tender, and the debtor must at his peril offer the full amount.” (emphasis
added) In Gaffney, the court reversed a judgment for wrongful foreclosure entered in favor of the
borrowers and held that the lender properly rejected the borrowers’ cure payments because the borrowers
mailed the July and August payments and late charges in one envelope and the September payment in a
separate envelope. The court observed that “it is a debtor’s responsibility to make an unambiguous tender
of the entire amount due or else suffer the consequences that the tender is of no effect.” Id._

In Nguyen v. Calhoun, 105 Cal. App. 4th 428, 129 Cal. Rptr. 2d 436 (2003), the defaulting

borrower had entered into a contract to sell the subject property to the plaintiff. The trustee’s sale was

scheduled for July 10, 1998 at noon, and the lender agreed that it would postpone the sale if the borrower

13
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could prove that the plaintiff’s new loan had funded. The new loan funded on July 9, 1998 and escrow
closed on July 10, 1998, but the cure payment was not received by the lender until July 13, 1998.
Meanwhile, the trustee’s sale was held on July 10, and the defendant purchased the property. Plaintiff
sued to quiet title, and the trial court ruled in favor of the plaintiff. The court of appeals reversed because
the debt was not paid prior to the foreclosure sale. In particular, the court stated that in the absence of
a direction by the lender to mail a payment, “the payment is not effective until received by the creditor.”
Id. at 449,

The court also rejected the plaintiff’s argument that the sale could be set aside based on
“irregularity in the sale coupled with inadequate price.” Id. at 450. The court rejected this argument
because “[a] mistake that occurs outside (dehors) the confines of the statutory proceeding does not
provide a basis for invalidating the trustee’s sale.” Id. Because the plaintiff could prove no error in
connection with any statutorily required notices or with the bidding process at the sale, the
misunderstanding about postponing the sale did not constitute adequate grounds to invalidate the
trustee’s sale.

In the present case, plaintiff is a bona fide purchaser for value of the subject property without
notice of the claim by defendant that it attempted to cure the superpriority arrearage prior to the HOA
foreclosure sale. The bona fide purchaser doctrine was adopted by the Nevada Supreme Court in the case
of Moresi v. Swift, 15 Nev. 215 (1880), where the court stated:

The rule that a man who advances money bona fide and without notice, will be protected
in equity, applies equally to real estate, chattels, and personal estate.

The case of Firato v. Tuttle, 48 Cal.2d 136, 139-140, 308 P.2d 333 (1957), involved a fact pattern
where real property was acquired by a third party after the trustee on a deed of trust had reconveyed the
trust deed without authority to do so. In ruling for the subsequent purchaser and encumbrancer, the
California Supreme Court held that the bona fide purchaser doctrine protected the later purchaser and
encumbrancer even though the original trust deed was reconveyed without authority. The court stated:

Instruments which are wholly void cannot ordinarily provide the foundation for good title

even in the hands of an innocent purchaser, as where a deed has been forged or has not

been delivered. Trout v. Taylor, 220 Cal. 652, 656, 32 P.2d 968, It does not appear,
however, that section870 of the Civil Code should necessarily make the unauthorized
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reconveyance by a trustee void as to such a purchaser. Section 2243 of that code states:
“BEveryone to whom property is transferred 1n violation of a trust, holds the same as an
involuntary trustee under such trust, unless he purchased it in good faith, and for a
valuable consideration.” (Emphasis added.) This section was also enacted in 1872 and has
been treated as correlative to section 870, Chapman v. Hughes, 134 Cal. 641, 657, 58 P.
298, 60 P. 974, 66 P. 982,

The rule indicated by section 2243, which would protect innocent purchasers for value
who take without any notice that the conveyance by the trustee was unauthorized,
is in accord with the rule protecting such purchasers who acquire their interests from one
who holds a general power and who makes a conveyance for an unauthorized purpose, see
Alcorn v, Buschke, 133 Cal. 655, 66 P. 15, and cases cited, or from a trustee under a
secret trust. Ricksv. Reed, 19 Cal. 551; Raffteryv. Kirkpatrick, 29 Cal. App.2d 503, 508,
85 P.2d 147; Civil Code, 869. The protection of such purchasers is consistent ‘with the
purpose of the registry laws, with the settled principles of equity, and with the convenient
transaction of business.” Williams v. Jackson, 107 U.S. 478, 484, 2 S.Ct. 814, 819, 27
L.Ed. 529. Italso finds supportin the better reasoned cases from other jurisdictions
which have dealt with similar problems upon general equitable principles and in the
absence of statutory provisions. Simpson v. Stern, 63 App.D.C. 161, 70 F.2d 765,
certiorari denied 292 U.S. 649, 54 S.Ct. 859, 78 L.Ed. 1499; Williams v. Jackson, supra,
107 U.S. 478, 2 S.Ct. 814; Town of Carbon Hill v. Marks, 204 Ala. 622, 86 So. 903;
Lennartz v. Quilty, 191 111, 174, 60 N.E. 913; Millick v. O'Malley, 47 Idaho 106, 273 P.
947; Dayv. Brenton, 102 Towa 482, 71 N.W, 538; Willamette Collection & Credit Service
v. Gray, 157 Or. 79, 70 P.2d 39; Locke v. Andrasko, 178 Wash. 145, 34 P.2d 444,

As section 2243 of the Civil Code must be read with section 870 of the same code and

because of the obvious desirability of protecting innocent purchasers for value who rely

in good faith upon recorded instruments under the circumstances presented here, we

conclude that plaintiffs were required to plead that respondents were not such innocent

purchasers for value in order to state a cause of action against them. In the absence of such
allegations, the trial court properly sustained respondents' demurrers to plaintiffs' first
amended complaint, (emphasis added)

The California statute which is cited in the Firato case, Civil Code 2243, has a specific
requirement that the party claiming the statute’s protection be a bona fide purchaser. By contrast, the
Nevada statute, NRS 116.31166, contains no bona fide purchaser requirement. All that the statute
requires is winning the bidding process, tendering the money, and receiving a deed. This all occurred
here.

Defendant has produced no evidence or even alleged that plaintiff was made aware that defendant
claimed that the HOA had wrongfully prevented it from curing the superpriority lien amount prior to the
sale. Instead, after defendant’s attempted tender was rejected, defendant allowed the HOA foreclosure

sale to plaintiffto take place without objection, and defendant allowed a “conclusive” deed to be recorded

in plaintiff’s favor. The “conclusive presumption” in NRS 116.31166 protects plaintiff’s title without
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requiring that plaintiff prove it is a bona fide purchaser.

4. The “commercial reasonableness” requirements contained in the Uniform
Commercial Code do not apply to the HOA’s foreclosure sale in this case.

At pages 8 to 12 of its motion for summary judgment, plaintiff explained in detail why the
language contained in NRS 104.9610(2) requiring that a disposition of collateral secured by an Article
9 security interest must be “commercially reasonable” cannot be applied to limit the nonjudicial
foreclosure procedure expressly prescribed by NRS 116.31162 through NRS 116,31168 and, by
incorporation, NRS 107.090.

At page 16 of its opposition and countermotion, defendant asserts that the “obligation of good
faith” contained in NRS 116.1113 incorporates the definition of “good faith” contained in the Comment
to Section 1-113 of the UCIOA. The Comment to Section 1-113 of the UCIOA does not include any
requirement of “commercial” reasonableness. The Comment to Section 1-113 of the UCIOA instead
states that “good faith” means “observance of two standards: ‘honesty in fact’, and observance of
reasonable standards of fair dealing,” The word “commercial” does not appear in the definition,

Defendant then asserts that because the Comment to Section 1-113 of the UCIOA states that the
definition of “good faith” is “derived from and used in the same manner as . . . Sections 2-103(1)(b) and
7-404 of the Uniform Commercial Code,” the court should ignore the definition actually used in the
Comment to Section 1-113 of the UCIOA and instead interpret NRS 116.1113 as incorporating the
definition of “good faith” contained in NRS 104,1201(2)(t). On the other hand, NRS 104.1102 expressly
provides that Article 1 of the Uniform Commercial Code “applies to a transaction to the extent that is
governed by another Article of the Uniform Commercial Code.”

Nevada’s version of the Uniform Commercial Code does not contain its definition of “good faith”
in NRS 104.2013, so it cannot be incorporated by the reference in the Comment to Section 1-113 of the
UCIOA. Nevada’s version of the Uniform Commercial Code also does not include any provision stating
that any part of Article 2 of NRS Chapter 104, identified in NRS 104.1201 as “Uniform Commercial
Code — Sales,” applies to the foreclosure of an HOA lien.

As noted at page 10 of plaintiff’s motion for summary judgment, NRS 104.9109(4)(k) expressly
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provides that Article 9 of the Uniform Commercial Code does not apply to “[t]he creation or transfer of
an interest in or lien on real property” except for four specific exceptions. An assessment lien under NRS

Chapter 116 is not one of the listed exceptions.

In Golden v. Tomivasu, 79 Nev. 503, 387 P.2d 989 (1963), cert. denied, 382 U.S. 844 (1965), the

Nevada Supreme Court refused to adopt the rule that when the inadequacy of price is so great as to shock
the conscience, it is sufficient justification to set aside a sale. The Court instead adopted the following
rule:

"However, even assuming that the price was inadequate, that fact standing alone
would not justify setting aside the trustee's sale. "In California, it is a settled rule that
inadequacy of price, however gross, is not in itself a sufficient ground for setting aside a
trustee's sale legally made; there must be in addition proof of some element of fraud,
unfairness, or oppression as accounts for and brings about the inadequacy of price."
(emphasis added)

387 P.2d at 995, quoting Oller v. Sonoma County Land Title Co., 137 Cal. App.2d 633,290 P.2d

880 (1955).
In the present case, defendant has not offered any proof of this required “element of fraud,

unfairness, or oppression.” The Nevada Supreme Court concluded its opinion in Golden v. Tomiyasu by

noting:

In virtually all foreclosures the trustor or mortgagor suffers a loss. He has not been able
to meet his obligation and loses the property. When the sale is by a trustee, as in the
present case, he loses it without an equity of redemption. If the sale is properly, lawfully
and fairly carried out, he cannot unilaterally create a right of redemption in himself. . ..
We regret, as do all courts facing such a situation, that the mortgagor or trustor must lose
his property, but we cannot arbitrarily afford relief under such circumstances as here exist.

387 P.2d at 997.
The Nevada Supreme Court applied this same rule in Long v. Towne, 98 Nev. 11, 639 P.2d 528,
530 (1982); Turner v. Dewco Services, Inc., 87 Nev. 14, 479 P.2d 462 (1971); Brunzell v. Woodbury,

85 Nev. 29, 449 P.2d 158 (1969).

At page 16 of its opposition, defendant cites the decision in Jones v. Bank of Nevada, 91 Nev.

368, 535 P.2d 1279 (1975), as authority that “Nevada courts have confirmed that this commercial

reasonableness standard applies to the disposition of collateral,” In Jones v. Bank of Nevada, the Court

17




O 00 NN L R W

NN NN NN N e e e e e e ed eed ped e
00O ~J OO W DWW R, O YNy W e O

applied the provisions of NRS 104.9504(3) and NRS 107.9507(2) to a secured party’s repossession and
sale of an airplane. As noted above, however, NRS 104.9109(4)(k) expressly provides that Article 9 of
the Uniform Commercial Code does not apply to the HOA lien foreclosed in this case.

In footnote 4 at page 16 of its opposition, defendant cites the decision in Will v. Mill

Condominium Owners’ Association, 848 A.2d 336, 342 (Vt. 2004), as authority that “the commercial

reasonableness provision of UCIOA.. . . has been wholly adopted in both Nevada and Vermont. Compare
NRS 116.1113, with 27A V.S.A. § 1-113.” As noted above, the definition of “good faith” adopted in
NRS 116.1113 does not require “commercial” reasonableness — the definition only requires “honesty in
fact” and “observance of reasonable standards of fair dealing.”

Unlike the nonjudicial foreclosure process provided in NRS 116.31162t0 116.31168,27A V.S A,
§ 3-116(j) in Vermont’s version of the UCIOA requires that an association’s lien be judicially foreclosed
pursuant to 12 V.S.A. chapter 172 or subsection (0) of 27A V.S.A. § 3-116(j). 27A V.S.A. § 3-116(p)
expressly provides that “[e]very aspect of a foreclosure, sale, or other disposition under this section,
including the method, time, date, place, and terms, must be commercially reasonable.” Nevada’s version
of the UCIOA contains no such language.

Vermont’s version of the UCIOA also does not contain any statutory language similar to the
provision in NRS 116.31166(1) that the recitals in an HOA foreclosure deed “are conclusive proof of the
matters recited” or the provision in NRS 116.31166(2) that “[s]uch a deed containing those recitals is
conclusive against the unit’s former owner, his or her heirs and assigns, and all other persons.”
(emphasis added)

The case of Dennison v. Allen Group Leasing Corp., 110 Nev. 181, 871 P.2d 288 (1994), cited

at page 17 of defendant’s opposition and countermotion, involved the application of California’s version
of the Uniform Commercial Code to the repossession and sale of two pieces of automobile repair
equipment. The Nevada Supreme Court reversed the summary judgment entered in favor of the secured
party because there were errors in the description of the equipment identified in the notice of sale, and
the secured party failed to produce proof of the content of the notice published in the L.A. Times. Inthe

present case, there is no dispute regarding the content of the notice of trustee’s sale recorded on October
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31,2012 as instrument #201210310000738 (Exhibit 4 to plaintiff’s motion) or the posting (Exhibit 5 to
plaintiff’s motion) and publication (Exhibit 6 to plaintiff’s motion) of this notice as required by NRS
Chapter 116.

Atpage 17 of its opposition and countermotion, defendant quotes from Levers v. Rio King L.and

& Investment Co., 93 Nev. 95, 98-99, 560 P.2d 917, 920 (1977), that “[a] wide discrepancy between the

sale price and the value of the collateral compels close scrutiny into the commercial reasonableness of
the sale.” In Levers, however, the secured party mailed a letter to the debtor only 8 days before the sale,
the secured party and a former employee were the only people who attended the sale, there was no
evidence that the sale was publicized in any manner, and the secured party purchased the collateral for
$100 at the sale and re-sold the collateral to a third party for $10,000.

Although the Nevada Supreme Court found that the sale in Levers was not commercially
reasonable, the Court reversed the district court’s judgment setting aside the sale and held that it was
enough that the secured party’s judgment be reduced by the $10,000 fair market value of the collateral.
In the present case, the exhibits to plaintiff’s motion establish that the HOA complied with every
requirement of NRS Chapter 116 to hold a public auction at which a third party, i.e. the plaintiff,
purchased the property for the high bid of $8,200.00.

In SFR Investments Pool 1, LLC v. U.S. Bank, N.A., 130 Nev., Adv. Op. 75, 334 P.3d 408, 417

(2014), the Nevada Supreme Court stated:
But the choice of foreclosure method for HOA liens is the Legislature's, and the
Nevada Legislature has written NRS Chapter 116 to allow nonjudicial foreclosure of
HOA liens, subject to the special notice requirements and protections handcrafted by the
Legislature in NRS 116.31162 through NRS 116.31168. (emphasis added)
The Nevada Supreme Court also stated: “If revisions to the foreclosure methods provided for in
NRS Chapter 116 are appropriate, they are for the Legislature to craft, not this court.” Id. (emphasis
added) This court should reject defendant’s request that the court judicially impose a “commercial

reasonableness” requirement on every HOA foreclosure sale.

5. Defendant’s request for a continuance under NRCP 56(f) should be denied because
all facts supporting entry of judgment in plaintiff’s favor have been discovered.

At page 20 of its opposition and countermotion, defendant asserts that “U.S. Bank has not had the
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opportunity to develop several issues central to its defense to Plaintiff’s quiet title claim.” Each of the
areas identified by defendant involve discovery of facts relating to the HOA’s compliance with the HOA
lien statute and whether the HOA conducted a commercially reasonable sale. Under Nevada law,
however, none of the facts that defendant seeks to discover can affect the extinguishment of defendant’s
deed of trust and plaintiff’s claim for quiet title.

As noted at page 18 above, pursuant to NRS 116.31166(1), the recitals in he HOA foreclosure
deed (Exhibit 1 to plaintiff’s motion) “are conclusive proof of the matters recited,” and pursuant to NRS
116.31166(2), “[s]uch a deed containing those recitals is conclusive against the unit’s former owner, his
or her heirs and assigns, and all other persons.” (emphasis added) The exhibits to plaintiff’s motion for
summary judgment prove that the recitals in the foreclosure deed are true and that the HOA and its
foreclosure agent complied with every statutory requirement for the public auction held on January 16,
2013.

Asrecognized by the court in Moeller v, Lien, 25 Cal. App. 4th 822, 30 Cal. Rptr. 2d 777 (1994),
although the information that defendant seeks to discover regarding the payment rejected by the HOA,
the announcements made at the sale, and the particulars of the bidding process could support a claim for
wrongful foreclosure against the HOA and its foreclosure agent, they do not provide grounds to void the
sale to the plaintiff. Defendant also seeks time to discover “whether all payments made to the HOA were
properly applied,” but NRS 116.31166(2) states: “The receipt for the purchase money contained in such
a deed is sufficient to discharge the purchaser from obligation to see to the proper application of the

purchase money.”

CONCLUSION

The recitals in the foreclosure deed recorded on January 24, 2013 are “éonclusive proof” that the
HOA complied with the requirements identified in NRS 116.31166(1) for the issuance of a deed that is
“conclusive” against the defendant pursuant to NRS 116.31166(2). The HOA’s foreclosure of its
superpriority lien extinguished defendant’s “subordinate” deed of trust.
/17
///
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Any claims arising from alleged defects in the foreclosure sale must be brought against the HOA
and its foreclosure agent and do not prevent the extinguishment of defendant’s deed of trust. As aresult,
defendant’s request for additional time to conduct discovery provides no basis to deny relief to the
plaintiff at this time.

It is respectfully submitted that the Court should grant summary judgment in favor of plaintiff and
deny defendant’s countermotion for summary judgment, or alternatively, for Rule 56(f) relief.

DATED this 29th day of July, 2015

LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

By: /s/ /Michael F. Bohn, Esq./
Michael F. Bohn, Esq.
376 E. Warm Springs Rd., Ste. 140
Las Vegas, NV 89119 '
Attorney for plaintiff

CERTIFICATE OF SERVICE

Pursuant to NRCP 5, NEFCR 9 and EDCR 8.05, I hereby certify that I am an employee of Law
Offices of Michael F, Bohn., Esq., and on the 29th day of July, 2015, an electronic copy of the REPLY
IN SUPPORT OF PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT AND OPPOSITION TO
COUNTERMOTION FOR SUMMARY JUDGMENT, OR ALTERNATIVELY, FOR RULE 56(F)
RELIEF was served on opposing counsel via the Court’s electronic service system to the following
counsel of record:

Melanie D. Morgan, Esq.
Tenesa S. Scaturro, Esq.
AKERMAN LLP

1160 Town Center Drive

Suite 330
Las Vegas, NV 89144

/s/ Marc Sameroff/
An Employee of the LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.
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1 MEMORANDUM OF POINTS AND AUTHORITIES
2 |1 INTRODUCTION |
3 U.S. Bank’s Countermotion for Summary Judgment should be granted because Bank of
4 || America tendered the super-priority amount of the HOA’s lien prior to the foreclosure sale,
5 || extinguishing that portion of the HOA’s lien. To the extent the super-priotity tender did not
6 || extinguish the super-priority lien, the HOA’s foreclosure sale was still invalid because the HOA’s
7 || wrongful rejection of the super-priority tender violated the HOA’s obligation of good faith, and
8 || caused the HOA Lien Statute to operate unconstitutionally as applied to the facts of this case.
9 Even if U.S. Bank’s Countermotion is denied, Plaintiff’s Motion for Summary Judgment
10 || should also be denied because the Trustee’s Deed recitals are insufficient to prove that the HOA
3 o% 11 || complied with the HOA Lien Statute. Even if this Court were to hold that every recital contained in a
%gi 12 || deed served as conclusive, irrefutable proof that the recited act took place, the Trustee’s Deed in this
E S gi 13 || case only contains recitals related to the notice provided by the HOA. If this Court is not inclined to
g é%g 14 || grant U.S. Bank’s Countermotion for Summary Judgment on the pure legal issue? of the
% géé 15 || constitutionality of the HOA Lien Statute, or based on the unrefuted evidence that Bank of America
ggg 16 || tendered the super-priority amouht prior to the sale, more discovery is mecessary to determine
= B 17 || whether the HOA complied with the HOA Lien Statute.
18 |[I.  ARGUMENT
19 || A Bank of America’s super-priority tender extinguished that portion of the HOA’S lien,
20
This Court should grant U.S. Bank’s Countermotion for Summary Judgment because Bank of
2 America’s super-priority tender extinguished that portion of the HOA’s lien prior to the foreclosure
» sale. U.S. Bank has produced unrefuted evidence that it tendered $1,495.00 to the HOA Trustee prior
» to the foreclosure sale. U.S. Bank’s Countermotion, Ex, H-3. This amount included not only the nine
# months of delinquent assessments that constituted the statutorily-defined super-priority amount, but
= also $999.50 for “reasonable collection costs.” Id. Inexplicably, the HOA Trustee rejected this
zj payment and proceeded with the foreclosure sale.
28
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A tender which has been made and rejected precludes foreclosure and discharges the subject
lien. See Bisno v. Sax, 175 Cal. App. 2d 714, 724, 346 P.2d 814 (Cal, Dist. Ct. App. 1959) (“[T]he
acceptance of payment of a delinquent installment of principal or interest cures that particular default
and precludes a foreclosure sale based upon such a preexisting delinquency. The same is true of a
tender which has been made and rejected.”); Lichty v. Whitney, 80 Cal. App. 2d 696, 701, 182 P.2d
582, 582 (Cal. Dist. Ct. App. 1947) (“A tender of the amount of a debt, though refused, extinguishes
the lien of a pledgee, and will entitle the pledger to recover the property pledged.”)

According to Plaintiff itself, the Nevada Supreme Court “said not once, but twice, that ... the
bank could have paid the super priority amount to preserve its interest in the property” in SFR
Investments. Pltf’s MSJ, at 14; see SFR Investments, 334 P.3d at 414 (“[A]s junior lienholder, [the
holder of the first deed of trust] could have paid off the [HOA] lien to avert loss of its security[.]”).
Other jurisdictions agree that a tender which has been made, even if rejected, precludes foreclosure
and discharges the subject lien, See Bisno v. Sax, 346 P.2d 814, 820 (Cal. Dist. Ct. App. 1959)
(“[TThe acceptance of payment of a delinquent installment of principal or interest cures that
particular default and precludes a foreclosure sale based upon such a preexisting delinquency. The
same is true of a tender which has been made and rejected.”); Lichty v. Whitney, 182 P.2d 582, 582
(Cal. Dist. Ct. App. 1947) (“A tender of the amount of a debt, though refused, extinguishes the lien
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of a pledgee, and will entitle the pledgér to recover the propeﬂy ﬁéatged.”); ‘S’—eéars v, Classen |

Garage and Service Co., 612 P,2d 293, 295 (Okla. Civ. App. 1980) (“A proper and sufficient tender
of payment operates to discharge a lien.”).

U.S. Bank has produced unrefuted evidence that it tendered the super-priority amount prior
to the sale. U.S. Bank’s Countermotion, Ex, H-3, By doing so, U.S. Bank “avert[ed] the loss of its
security” according to the Nevada Supreme Court. See SFR Investments, 334 P.2d at 414, This
Court’s analysis should end here, and summary judgment should be entered in favor of U.S. Bank.

In retort, Plaintiff contends that “[U.S. Bank] has produced no evidence ... that plaintiff was
made aware that defendant claimed that the HOA had wrongfully prevented it from curing the
superpriority lien amount prior to the sale.” Pltf’s Opposition, at 15. Plaintiff has failed to explain

the relevance of this argument, The SFR Investments Court was unequivocal in stating that a pre-
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foreclosure tender of the super-priority amount preserved the first-priority position of a deed of trust.
See SFR Investments, 334 P.2d at 414, Whether Plaintiff was aware of the super-priority tender is
irrelevant to this action.

Even if this Court construes Plaintiff’s argument as a good-faith purchaser defense, Plaintiff
misconstrues who bears the burden of proof on this point. “In a quiet title action, the burden of proof
rests with the plaintiff to prove good title in himself.” Breliant v. Preferred Equities Corp., 112 Nev.
663, 669, 918 P.2d 314, 318 (1996). As discussed in Section C below, Plaintiff attempts to rely
solely on the Trustee’s Deed recitals as “conclusive proof” that the HOA sale was propetly
conducted, However, there are no recitals regarding how the foreclosure sale was conducted, or
whether the super-priority amount was property calculated under NRS 116.3115. Without any deed
recitals, there can be no evidentiary presumption favoring Plaintiff on tﬁese points. Rather, U.S.
Bank and Plaintiff are on an equal evidentiary footing. Therefore, even if Plaintiff’s good-faith
purchaser defense is valid, it must produce evidence showing that it was unaware of the super-
priority tender to prevail on that defense. Plaintiff has produced none. Even if the defense is valid,

Plaintiff’s summary judgment motion should be denied.

B. The HOA Trustee’s tender rejection breached the duty of good faith required by the
HOA Lien Statute and violated the Due Process Clause.

Even if Bank of America’s super-priority tender did not extinguisll;t‘he super-priority pA01¢£on
of the HOA’s lien, it still invalidated the sale for two additional reasons. First, the HOA’s decision to
reject payment of an amount exceeding the super-priority portion of the lien and instead sell the
property for a miniscule amount was made in bad faith, The HOA Lien Statute imposes an
obligation of good faith in the “performance and enforcement” of “every duty governed by” the
statute. NRS 116.1113, When Bank of America offered to pay the super-priority amount to the
HOA, the HOA had two choices: (1) accept the super-priority payment and forego foreclosure, or (2)
reject the super-priority payment and proceed with the foreclosure. Under either scenario, the HOA
would receive the same amount—the super-priority portion of its lien. By capriciously choosing to

reject the super-priority tender and proceed with foreclosure, the HOA unnecessarily attempted to
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extinguish U.S. Bank’s $147,456.00 lien, This clear violation of the HOA’s obligation to act in good
faith invalidates the foreclosure sale on which Plaintiff’s quiet title claim relies.

Second, because (under Plaintiff’s theory) U.S. Bank’s property interest was extinguished
without it or its predecessors having any notice of the super-priority amount of the lien, the HOA
Lien Statute operated unconstitutionally under the Due Process Clause. “[W]hen notice is a person’s
due, process which is a mere gesture is not due process.” Mullane v. Central Hanover Bank & Trust
Co., 339 U.S. 306, 315 (1950). The notice U.S. Bank was provided here was, at most, a “mere
gesture” of process. Faced with the potential deprivation of its constitutionally-protected property
interest, Bank of America' tendered the super-priority amount of HOA’s lien, U.S. Bank’s
Countermotion, Ex. H-3. Rather than provide Bank of America with the amount necessary to satisfy
the HOA’s lien, the HOA Trustee rejected this payment without explanation. Without notice of the
super-priority amount, U.S. Bank had no opportunity to protect its property interest prior to the
HOA'’s foreclosure. As applied to the circumstances of this case, the HOA Lijen Statute operated
unconstitutionally, invalidating the HOA foreclosure sale.

By wrongfully rejecting Bank of America’s super-priority tender, the HOA breached its duty
of good faith and caused the HOA Lien Statute to operate unconstitutionally as applied to the facts

of this case. For those reasons, the HOA’s foreclosure sale was invalid. Accordingly, this Court
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shouid enter summary judgﬁient in favor of U,S, Bank,

C. The Trustee’s Deed’s recitals are insufficient to show full compliance with the HOA
Lien Statute.

Even if this Court denies U.S. Bank’s Countermotion, Plaintiff’s Motion for Summary
Judgment should also be denied because the recitals contained in the Trustee’s Deed Upon sale are
not conclusive proof that all requirements of law have been satisfied, and any presumption arising
from the recitals is limited to the matters actually recited. Specifically, Plaintiff’s Motion for
Summary Judgment should be denied because (1) the Trustee’s Deed’s recitation of compliance with
the HOA Lien Statute is not a substitute for actual compliance, (2) the Trustee’s Deed’s recitals are

unsupported legal conclusions not entitled to the NRS 116.31166 presumption, (3) the Trustee’s

! Bank of America serviced the loan secured by U,S. Bank’s Deed of Trust,
(3849200-v1-Johnson Supplemental Briefing DOCX} 5
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Deed contains recitals related solely to notice, and (4) discovery is necessary to determine whether

the HOA actually complied with the HOA Lien Statute.

1. The Trustee’s Deed’s recitation of compliance with the HOA Lien Statute is not
a substitute for actual compliance,

Plaintif®s contention that recitations of compliance with the HOA Lien Statute excuses the
HOA from actually complying with the statute’s notice provisions overlooks the requirements of
NRS 116.31166(3). Plaintiff’s reading of NRS 116.31166 ignores an axiomatic proposition: no part
of a statute should be construed to render another void. See Harris Assocs. v. Clark County Sch,
Dist., 119 Nev. 638, 642, 81 P.3d 532, 534 (2003); Banegas v. State Indus. Ins. System, 117 Nev.
222229, 19 P.3d 245, 250 (2001) (“[W]ords within a statute must not be read in isolation, and
statutes must be construed to give meaning to all of their parts and language within the context of the
purpose of the legislation.”). Further, where statutory provisions may be viewed as conflicting, they
must be harmonized. See, e.g. Int’l Game Tech., Inc. v. Second Judicial Dist. Court ex rel. County of
Washoe, 124 Nev. 193, 201, 179 P.3d 556, 561 (2008); Acklin v. McCarthy, 96 Nev. 520, 523, 612
P.2d 219, 220 (1980) (“An entire act must be construed in light of its purpose and as a whole.”).

Ignoring these two maxims, Plaintiff reads NRS 116.31166(1-2) to mean that an HOA’s

compliance with the HOA Lien Statute rests solely on it reciting compliance with the statute’s notice

~provisions-in-a-foreclosure-deed:See Pltf>s- MSJ;-at 7 —According-to-Plaintiff; because the Trustee’s—

Deed in the instant case contained these recitations, Plaintiff is entitled to summary judgment on its
quiet title claim without producing any evidence of actual compliance with the HOA Lien Statute.
See id. However, Plaintiffs interpretation is flawed because it would render the following

subsection—NRS 116.31166(3)—void. NRS 116.31166 provides:

1. The recitals in a deed made pursuant to NRS 116.31164 of:
(8) Default, the mailing of the notice of delinquent assessment, and
the recording of the notice of default and election to sell;
(b) The elapsing of the 90 days; and
(c) The giving of notice of sale,
are conclusive proof of the matters recited.

2. Such a deed containing those recitals is conclusive against the
unit’s former owner, his or her heirs and assigns, and all other persons,
The receipt for the purchase money contained in such a deed is
sufficient to discharge the purchaser from obligation to see to the
proper application of the purchase money.

{3849200-v1-Johnson Supplemental Briefing. DOCX} 6
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3. The sale of a unit pursuant to NRS 116.31162, 116.31163 and
116.31164 vests in the purchaser the title of the unit’s owner without
equity or right of redemption.

NRS 116.31166 (emphasis added). Plaintiff essentially contends that the recitals in the Trustee’s
Deed are conclusive proof that the foreclosure extinguished U.S. Bank’s Deed of Trust under NRS
116.31166(1-2). See PItf’s MSJ, at 7. Plaintiff’s argument ignores NRS 116.31166(3)’s requirement
that the foreclosure sale be conducted pursuant to NRS 116.31162, 11631163, and 116.31164 to
vest the purchaser at the HOA foreclosure sale with title to the Property. The Nevada Supreme Court
has explained that the Legislature’s use of “pursuant to” means “in compliance with; in accordance
with; under...[a]s authorized by; under...[i]n carrying out." In re Steven Daniel P., 129 Nev. Adv.
Op. 73, 309 P.3d 1041, 1044 (2013) (quoting Black’s Law Dictionary at 1356 (9th ed. 2009)). The
court further explained that "pursuant to" is a "restrictive term" that mandates compliance. Id. at
1044,

Here, by using the phrase "pursuant to" in NRS 116.31166(3) with reference to NRS
11631162, 116.31163 and 116.31164, the Nevada Legislature mandated compliance with those
statutes. Consequently, an HOA’s foreclosure sale does not vest title without equity or right of

redemption unless the HOA actually complied with NRS 116.31162, NRS 116.31163, and NRS

116.31164, not just NRS 116.31166(1).
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In contrast, Plaintiff’s interprétation of NRS 116,31166 not only renders the notice

requirements of NRS 116.31162, NRS 11631163, and NRS 116.31164 meaningless, it also would
Jead to absurd and unjust results. Following Plaintiff’s logic, an HOA could fail to record any of the
three notices the HOA Lien Statute requires, falsely recite that they did in fact send the notices, and
the court would be forced to hold that the notices were in fact sent, even if the opposing party
produced irrefutable evidence that proved the recitals were false. And there is no limiting principle
to Plaintiff’s position; a dishonest HOA could collude with a dishonest purchaser to sell property
without any proper announcement to the current owner or other security holders and still take title to
the property free and clear under the aegis of a patently false, yet “irrefutable” recitation. The

Nevada Legislature could not have possibly intended such unjust consequences.
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2. The Trustee’s Deed’s recitals are unsupported legal conclusions not entitled to
the NRS 116.31166 presumption.

Additionally, Plaintiff is not entitled to the NRS 116.31166 presumption regarding notice
because Plaintiff’s Trustee’s Deed contains only unsupported legal conclusions. Plaintiff relies on
the minimal recitations in the Trustee’s Deed that, pursuant to NRS 116.31164 and 1116.31166, are
allegedly “conclusive proof” that propet notice was provided and proper procedure was followed.
See Pltf’s MSJ, at 7. However, Plaintiff’s Trustee’s Deed provides no facts regarding notice. See
U.S. Bank’s Countermotion,.Ex. G. Rather, it contains only legal conclusions not subject to the
“conclusive proof” standard of NRS 116.31166(1). See id.

NRS 116.31166(1) is modeled after the Uniform Common Interest Ownership Act, UCIOA
makes clear that “a recital of the facts of nonpayment of the assessment and of the giving of the
| notices required by this subsection are syfficient proof of the facts recited. . . .” UCIOA § 3-
116(1)(4) (emphasis added). Nothing in UCIOA or NRS 116.31166(1) allows a purchaser to rely on
unsupported legal conclusions regarding compliance with the statute.

Per NRS 116.31166, the deed recitals® that are conclusive proof of the matters recited are
limited to: (a) default, (b) the elapsing of the 90 days, and (c) the giving of notice of sale. NRS
116.31166(1). Here, the pertinent “facts,” such as actual dates, are not cited in the Trustee’s Deed—

the presumption described in NRS 116.31166(1) and UCIOA § 3-116(1)(4) is therefore inapplicable.

NN NN N NN D
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Specifically, Plaintiff's Trustee’s Deed does not attest to any facts showing compliaﬁce with
the following requirements of the HOA Lien Statute: (1) that the Notice of Delinquent Assessment
was mailed; (2) that the Notice of Default was served by certified mail on the owners of record and
all parties of interest that requested notice; (3) that 90 days passed between the mailing of the notice
of default and the publishing of the Notice of Sale; (4) proof of mailing of all notices as required by
law; (5) posting of the Notice of Sale on the Property; (6) posting of the Notice of Sale in three

public places for twenty consecutive days prior to the foreclosure sale; or (7) the publishing of the

2 The common meaning of "recital” is a formal statement of relevant facts. See Black's Law Dictionary 1435
(Rev. 4th. Ed, 1968) ("Recital; The formal statement or setting forth of some matter of fact, in any deed or
writing, in order to explain the reasons upon which the transaction is founded . . . The formal preliminary
statement in a deed or other instrument, of such deeds, agreements, or matters of fact as are necessary to
explain the reasons upon which the transaction is founded.").
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Notice of Sale in a newspaper for three consecutive weeks prior to the sale. See U.S. Bank’s
Countermotion, Ex. G; NRS 116.311635(1)(a).

For Plaintiff to have summary judgment granted in its favor, all seven of those requirements
must be met. Plaintiff has produced no evidence showing compliance with any of the seven. Rather,
Plaintiff contends that the following passage in the Trustee’s Deed is “conclusive proof” of all seven
requirements: “All requirements of law regarding the niaﬂing of copies of notices and the posting
and publication of the copies of the Notice of Sale have been complied with.” See U.S. Bank’s
Countermotion, Ex G. This self-serving, conclusory allegation is entitled to no presumption under
NRS 116.31166.

The Alaska Supreme Court, interpreting the same UCIOA provision at issue here,® rejected
the argument that conclusory allegations in a foreclosure deed are entitled to any presumption in
Rosenberg v. Smidt, 727 P.2d 778 (Alaska 1986). There, the appellants alleged that under Alaska's
applicable statute, the recitals in the foreclosure deed were conclusive evidence of compliance in
favor of bona fide purchasers. Id. at 783, The deed in that case—strikingly similar to the Trustee’s

Deed at issue here—stated:

All other requirements of law regarding the mailing, publication and personal
delivery of copies of the Notice of Default and all other notices have been complied
with, and said Notice of Sale was publicly posted as required by law and published in

[\ [\ o N |\ S N [\ |\ Pt —
oo ~J (@) A% ] s (S [\ — o O o0

the Anchorage Times on August 26 and September 2, 9, and 16, 1980.
Id. The parties disputed whether the deed barred the respondents from overturning the sale based on

lack of notice. Id, While the appellants alleged that the court should accept the recitals as
“conclusive proof,” the respondents alleged that only recitals of fact, not conclusions of law, were

subject to this standard.* Agreeing with the respondents, the court held:

3 The SFR Investments Court noted that other states’ cases interpreting UCIOA provisions are particularly
persuasive because one purpose of adopting a uniform act is “to make uniform the law with respect to its
subject matter among states enacting it.” SFR Investments, 334 P.3d at 410 (“[I]n addition to the usual tools of
statutory construction, we have available ... other states’ cases to explicate NRS Chapter 116.”). Like
Nevada, Alaska has adopted and currently uses the 1982 version of UCIOA.  See eg,
hitp://www.uniformlaws.org/LegislativeFactSheet.aspx?title=Common%20Interest¥200wnership%20Act?62
0(1982).

* ALASKA STAT. 3.20.080(c) provides: The deed shall recite the date and the book and page of the recording
of default, and the mailing or delivery of the copies of the notice of default, the true consideration for the
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The fact that .080(c) explicitly calls for factual details in the deed recital concerning
recording, price, publication, and sale suggests that facts are also called for

2 . 9 .
concerning mailing or delivery. Further, requiring a factual recital tends to assure
3 that the requirements of law concerning mailing or delivery are complied with, A
conclusory statement can be a matter placed in a form, or a programmed deed, and
4 will not require the trustee to review what was actually done. A factual recital does
5 require review in each case. While a factual recital requirement does not protect
against fraud in all cases, it does tend to prevent the more common failings of
6 oversight and neglect. A conclusory recital, on the other hand, accomplishes little or
nothing,
7 .
8 || Id. at 786 (emphasis added). The court also reasoned that one of UCIOA's primary purposes was to
9 || “require that effective notice of default and sale be given to parties in intetrest, and to provide a self-
10 || effecting method of assuring that such notice is given.” Id. To further the intended purpose of the
o & 11 || statutory presumption, the court held that “what is required is a recital of fact specifying what the
_E}E% 12 || trustee has done, not a mere conclusory statement that the trustee has complied with the law.” Id. at
A
= gég 13 || 785.
Ar S ,
g ‘ggé 14 Like the foreclosure deed in Rosenberg, the Trustee’s Deed in this case presents no facts
42
g égg 15 || entitled to the presumption that the HOA complied with the notice provisions of the HOA Lien
= .
838 16 || Statute. It does not provide, for example, what notice was given, when notices wete given, the facts
2 A :
= &17 || concerning the default which led to the foreclosure, or any detail regarding the conduct of the sale.
18 || Because Plaintiff’s Trustee’s Deed does not provide the proper factual recitations, it is not entitled to
19 || any presumption under NRS 116.31166(1). Since Plaintiff is not entitled to the NRS 116.31166(1)
20
21
22
conveyance, the time and place of the publication of notice of sale, and the time, place and manner of sale,
23 || and refer to the deed of trust by reference to the page, volume and place of record.
> The line of cases that disallow an expert witness to give an opinion as to legal conclusions provide a helpful illustration.
24 || See, e.g, Mukhtar v. Cal, State Univ., 299 F.3d 1053, 1066 (9th Cir. 2002); McHugh v. United Serv. Auto. Ass'n, 164
F.3d 451, 454 (9th Cir. 1999); United States v. Duncan, 42 ¥.3d 97, 101 (2d Cir. 1994). An expert may not state legal
25 || conclusions by applying the law to the facts. Oalland Oil Co. v. Conoco, Inc., 144 F.3d 1308, 1328 (10th Cir, 1991).
"In no instance can a witness be permitted to define the law of the case." Specht v. Jenson, 853 F.2d 805, 810 (10th Cir,
26 1988). The law is for a court to determine. Marx & Co., Inc. v. Diner's Club, Inc., 550 F.2d 505, 509-10 (2d Cir. 1977).
Just as an expert witness is not allowed to apply the law to facts or to determine the law of the case, a trustee is similarly
27 barred from attempting to accomplish the same result through the mechanism of the trustee's deed upon sale. A
legislature may not legislate away a court's power to apply facts to law without also violating the separation of powers
28 contemplated under the Nevada and United States’ Constitutions,
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presumption on which it solely relied, Plaintiff has failed to show that it complied with the HOA

Lien Statute. Accordingly, Plaintiff’s Motion for Summary Judgment should be denied.

3. The Trustee’s Deed’s only recites compliance with the HOA Lien Statute’s
notice provisions.

The Trustee’s Deed in the instant case contains the following recitation: “All requirements of
law regarding the mailing of copies of notices and the posting and publication of the copies of the
Notice of Sale have been complied with.” U.S. Bank’s Countermotion, Ex, G. Even if this recital is
deemed conclusive proof of the matter recited, the only matter recited concerns the mailing of the
required notices. There are no recitals regarding the myriad other requirements of the HOA Lien
Statute, including, but not limited to: (1) whether the HOA lien’s assessments were “based on a
periodic budget adopted by the association pursuant to NRS 1163115, as required by NRS
116.3116; or (2) whether the foreclosure sale was conducted in a commercially reasonable manner,
as required by NRS 116.1113.¢* Without a recital that provides Plaintiff with some presumption
regarding the HOA’s compliance with these two requirements, Plaintiff must produce some evidence
of such compliance to prevail on its instant motion for summary judgment, Plaintiff has produced

none, Accordingly, Plaintiff’s motion for summary judgment should be denied.

4. Discovery is necessary to determine whether the HOA complied with the HOA
Lien Statute,

NN N N NN N = =
[ - TN, e " ) SN U S I (O B & BN o B v o)

" The minimal recifals in Plaintiff’s Tristee’s Deed are insufficient to provide the HOA s |

foreclosure sale with any presumption of validity. But even if the deed recitals in this case were
sufficient to presume Plaintiff’s Deed to be valid, U.S. Bank would still be entitled to discovery
regarding whether the HOA actually complied with the HOA Lien Statute. Nevada’s Legislature did
not intend NRS 116,31166 to render the HOA Lien Statute’s notice provisions toothless, This was

confirmed by the SFR Investments Court, which remanded that case for further fact-finding despite

6 By way of example, many of the foreclosure deeds arising from HOA sales contain a recital similar to the following;

“Nevada Association Services, Inc. has complied with all requirements of law including, but not limited to, the elapsing

of 90 days, mailing of copies of the Notice of Delinquent Assessment and Notice of Default and the posting and -
publication of the Notice of Sale.” In conirast, the Trustee’s Deed in the present case does not state that the HOA Trustee
“has complied with all requirements of law. U.S. Bank’s Countermotion, Ex. G. Even if this Court determines that a
deed’s recitals are granted a conclusive presumption, this conclusive presumption surely cannot arise for matters that are
not even recited in the deed.

{3849200-v1-Johnson Supplemental Briefing. DOCX} 11
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the fact that the foreclosure deed in that case recited compliance with the HOA Lien Statute’s notice
provisions, 334 P.3d at 419. By its own terms, SFR Investments explained that factual development
is necessary for several of a first deed of trust holder’s defenses,’ including whether the HOA
provided all required notices prior to the sale, whether the HOA authorized the sale, whether there
Was any collusion related to the sale, and whether the sale was commetcially reasonable.

As in SFR Investments, discovery is necessary in this case to determine whether the
foreclosure sale complied with the HOA Lien Statute, and Plaintiff’s Motion for Summary Judgment

should be denied on that basis alone. But more importantly, Plaintiff has not met its burden to show

that the HOA complied with the HOA Lien Statute, and has thus failed to show that it is entitled to

judgment as a matter of law on its quiet title claim. Breliant v. Preferred Equities Corp., 112 Nev.
663, 669, 918 P.2d 314, 318 (1996) (“In a quiet title action, the burden of proof rests with the
plaintiff to prove good title in himself.”). Accordingly, this Court should deny Plaintiff’s Motion for

Summary Judgment.

1. CONCLUSION
This Court should grant U.S. Bank’s Countermotion for Summary Judgment because Bank of

America’s pre-foreclosure tender extinguished that portion of the HOA’s lien, Even if the tender was

rejection of the super-priority tender breached the HOA’s obligation of good faith, and caused the
HOA Lien Statute to operate unconstitutionally as applied to the facts of this case.

Even if U.S. Bank’s Countermotion is denied, Plaintiff’s Motion for Summary Judgment
should also be denied because the Trustee’s Deed’s recitals are insufficient to prove that the HOA

complied with the HOA Lien Statute, Accordingly, should this Court deny U.S. Bank’s

7 See SFR Investments, 334 P.3d at 418 n. 6 (stating: “we note but do not resolve U.S. Bank’s suggestion that
we could affirm by deeming SFR’s purchase ‘void as commercially unreasonable” because “[oJn a motion to
dismiss, a court must take all factual allegations in the complaint as true and not delve into matters asserted
defensively that are not apparent from the face of the complaint); at 417-18 (stating only that the court would
assume statutorily notices were provided consistent with the standard for deciding a motion to dismiss,
without finding that the notices were provided or sufficient); and at 419 (stating that a “proper” foreclosure
sale is required to extinguish a first deed of trust).
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Countermotion for Summary Judgment, more discovery is necessary to determine if the HOA’s

foreclosure complied with the HOA Lien Statute.

DATED this 13th day of August, 2015.
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AXERMAN LLP

/s/ Tenesa S. Scaturro

MELANIE D. MORGAN, ESQ.
Nevada Bar No. 8215

TENESA S. SCATURRO

Nevada Bar No, 12488

1160 Town Center Drive, Suite 330
Las Vegas, Nevada 89144

Attorneys for U. S. Bank, N.A., successor trustee
to Bank of America, N.A., Successor by Merger
to LaSalle Bank, N.A., as Trustee to the holders
of the Zuni Mortgage Loan Trust 2006-OAl,
Mortgage Loan Pass-Through Certificates
Series 2006-041
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 13th day of August, 2015 and pursuant to NRCP 5, I
setved through this Court's electronic service notification system (Wiznet) a true and correct copy of
the foregoing U.S. BANK, N.A.’S SUPPLEMENTAL BRIEFING IN SUPPORT OF ITS
COUNTERMOTION FOR SUMMARY JUDGMENT AND OPPOSITION TO PLAINTIFF’S
MOTION FOR SUMMARY JUDGMENT on all parties and counsel as identified on the Court

generated notice of electronic filing,

Eserve Contact
office@bohnlawfirm.com

Michael F. Bohn, Esq.

LAW OFFICES OF MICHAEL F, BOHN, ESQ.
376 East Warm Springs Road, Suite 140

Las Vegas, Nevada 89119
mbohn@bohnlawfirm.com

Attorneys for Plaintiff

/s/ Rebecca L. Thole
An employee of AKERMAN LLP
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Electronically Filed
09/10/2015 10:27:45 AM

JUDG
MICHAEL F. BOHN, ESQ. i h s

Nevada Bar No.: 1641

COURT
mbohn@bohnlawfirnm.com CLERKOF THE
LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.
376 East Warm Springs Road, Ste. 140
Las Vegas, Nevada 89119
(702) 642-3113/ (702) 642-9766 FAX
Attorney for plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
5316 CLOVER BLOSSOM CT TRUST CASE NO.: A704412
DEPT NO.: XXIV
Plaintiff,

Vs,

U.S. BANK, NATIONAL ASSOCIATION, .| Date of hearing: August 20, 2015

SUCCESSOR TRUSTEE TO BANK OF Time of hearing: 9:00 a.m.

AMERICA, N.A., SUCCESSOR BY MERGER
TO LASALLE BANK, N.A., AS TRUSTEE TO
THE HOLDERS OF THE ZUNI MORTGAGE
LOAN TRUST 2006-OA1, MORTGAGE
LOAN PASS-THROUGH CERTIFICATES
SERIES 2006-OA1; and CLEAR RECON
CORPS

Defendants.

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND
JUDGMENT GRANTING QUIET TITLE

The motion of plaintiff 5316 Clover Blossom Ct Trust for summary judgment and defendant U.S.
Bank’s National Association’s countermotion for summary judgment having come before the court on
August 20, 2015, Michael F. Bohn, Esq. appearing on behalf of the plaintiff and Melanie Morgan, Esq.
appearing on behalf of defendant U.S. Bank, and the court, having reviewed the motion and
countermotion and the oppositions thereto, and having heard the arguments of counsel, the court makes

it’s findings of fact, conclusion of law and judgment as follows.
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FINDINGS OF FACT

1. The plaintiff acquired the property commonly known as 5316 Clover Blossom Ct., North Las
Vegas, Nevada, at foreclosure sale conducted January 16, 2013, as evidenced by the foreclosure deed
recorded on January 24, 2013.

2. Defendant U.S. Bank is the current beneficiary of a trust deed which was recorded as an
encumbrance to the subject property on June 30, 2004. |

3. Defendant U.S. Bank acquired it’s interest in the deed of trust by assignment which was
recorded on June 20, 2011,

4. Prior to the foreclosure sale, the foreclosure agentrecorded the notice of delinquent assessment
lien on February 22, 2012.

5. On April 20, 2012, the foreclosure agent recorded a notice of default and election to sell under
homeowners association lien. The foreclosure agent also mailed the notice to U.S. Bank National
Association.

6. OnOctober 31,2012, the foreclosure agent recorded anotice of trustee’s sale. The foreclosure
agent also mailed a copy of the notice of sale by certified mail to U.S. Bank National Association.

7. The foreclosure agent also posted the notice on the property and in three locations throughout
the county.

8. The foreclosure agent also published the notice of sale in the Nevada Legal News.

9. The HOA foreclosure agent issued a deed upon sale which was recorded on January 24, 2013,

The deed contains the following recitals:

This conveyance is made pursuant to the powers conferred upon Trustee by NRS 116 et
seq., and that certain Notice of Delinquent Assessment Lien, described herein. Default
occurred as set forth in a Notice of Default and Election to Sell which was recorded in the
office of the recorder of said county. All requirements of law regarding the mailing of
copies of notices and the posting and publication of the copies of the Notice of Sale have
been complied with. Said property was sold by said Trustee at public auction on J anuary

16,2013 at the place indicated on the Notice of Trustee's Sale.

11. Prior to the HOA foreclosure sale, the defendant tendered what it believed the super priority

amount of the lien. The tender was rejected by the foreclosure agent, and the defendant failed to take any

2
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additional steps to protect it’s interest in the property.

12. Any findings of fact which should be considered to be a conclusion of law shall be treated

as such.

CONCLUSIONS OF LAW

1. Summary judgment is appropriate and “shall be rendered forthwith” when the pleadings and
other evidence on file demonstrate “no genuine issue as to any material fact [remains] and the moving
party is entitled to judgment as a matter of law. See NRCP 56(c); Wood v. Safeway, Inc., 121 Nev. 724,
729, 121 P.3d 1026 (2005).

2. To defeat a motion for summary judgment the non-moving party bears the burden to “do more
than simply show there is some metaphysical doubt: as to the operative facts, Wood, 121 Nev. at 732

(citing Matsushita Electric Industrial Co. v. Zenith Radio, 475 U.S. 574,586 (1983)). Moreover, the non-

moving party must come forward with specific facts showing a genuine issue exists for trial. Matsushita,
475 U.S. at 587; Wood P.3d at 1130.
3. When ruling on a motion for summary judgment, the court may take judicial notice of the

public records attached to the motion. See Harlow v. MTC Financial, Inc., 865 F. Supp 2d 1095 (D. Nev.

2012). The recorded documents attached to the plaintiffs motion are referenced in the complaint and/or
are public records of which the Court may, and did take judicial notice. See NRS 47.150; Lemel v,
Smith, 64 Nev. 545 (1947) (Judicial Notice takes the place of proof and is of equal force.”) “Documents
accompanied by a certificate of acknowledgment of a notary public or officer authorized by law to take
acknowledgments are presumed to be authentic.” NRS 52.165.

4. The defendant did not object to the authenticity of any of the exhibits attached to the plaintiff’s
motion for summary judgment.

5. Plaintiff’s complaint alleges three claims for relief against defendant U.S, Bank, for
declaratory relief, injunctive relief, and quiet title. Summary judgment in favor of the plaintiff on all of
plaintiff’s claims for relief are appropriate.

6. The HOA foreclosure sale complied with all requirements of law, including but not limited

to, recording and mailing of copies of Notice of Delinquent Assessment and Notice of Default, and the

3
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recording, posting and publication of the Notice of Sale.

7. There is a public policy which favors a final and conclusive foreclosure sale as to the

purchaser. See 6 Angels, Inc. v. Stuart-Wright Mortgage. Inc., 85 Cal, App. 4th 1279, 102 Cal. Rptr. 2d
711 (2011); McNeill Family Trust v. Centura Bank, 60 P.3d 1277 (Wyo. 2003); In re Suchy, 786 F.2d

900 (9th Cir. 1985); and Miller & Starr, California Real Property 3d §10:210.

8. There is a common law presumption that a foreclosure sale was conducted validly. Fontenot

v. Wells Fargo Bank, 198 Cal. App. 4th 256, 129 Cal. Rptr. 3d 467 (2011); Moeller v. Lien 25 Cal. App.

4th 822, 30 Cal. Rptr. 2d 777 (1994); Burson v. Capps, 440 Md. 328,102 A.3d 353 (2014); Timm v.

Dewsnup 86 P.3d 699 (Utah 2003); Deposit Insurance Bridge Bank, N.A. Dallas v. McQueen, 804 S.W.

2d 264 (Tex. App. 1991); Myles v. Cox, 217 So.2d 31 (Miss. 1968); American Bank and Trust Co v.

Price, 688 S0.2d 536 (La. App. 1996); Meeker v. Eufaula Bank & Trust, 208 Ga. App. 702, 431 S.E. 2d

475 (Ga. App 1993).

9. Nevada has a disputable presumption that “the law has been obeyed.” See NRS 47.250( 16).
This creates a disputable presumption that the foreclosure sale was conducted in compliance with the law,

10. The recitals in the foreclosure deed are sufficient and conclusive proof that the required
notices were mailed by the HOA. See NRS 11631166 and NRS 47.240(6) which also provides that
conclusive presumptions include “[a]ny other presumption which, by statute, is expressly made
conclusive.” Because NRS 116.31166 contains such an expressly conclusive presumption, the recitals
in the foreclosure deed are “conclusive proof” that defendant bank was served with copies of the required
notices for the foreclosure sale.

1. The court also finds that commercial reasonableness is not an issue in an HOA foreclosure
sale. NRS Chapter 116 does not contain a commercial reasonableness requirement, and the court will

not read a requirement into a statute which is not expressly stated in the statute. Pro-Max Corp. v.

Feenstra, 117 Nev. 90, 16 P.3d 1074 (2001).
12. The defendants constitutional challenge to the foreclosure sale is also without merit. NRS
11631168 specifically incorporates the notice requirements of NRS 107.090 into the foreclosure

procedure and requires that copies of both the notice of default and the notice of sale be mailed to holders
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of subordinate interests.

13. NRS 116.31168(a) provides in part that the “provisions of NRS 107.090 apply to the

foreclosure of an association’s lien as if a deed of trust were being foreclosed.” Likewise NRS 107.090
provides in part;

Request for notice of default and sale: Recording and contents; mailing of notice;
request by homeowners’ association; effect of request,

3. The trustee or person authorized to record the notice of default shall, within 10 days
after the notice of default is recorded and mailed pursuant to NRS 107.080, cause to be
deposited in the United States mail an envelope, registered or certified, return receipt
requested and with postage prepaid, containing a copy of the notice, addressed to-

(a) Each person who has recorded a request for a copy of the notice; and

(b) Each other person with an interest whose interest or claimed interest is subordinate to
the deed of trust.

4. The trustee or person authorized to make the sale shall, at least 20 days before the date

of sale, cause to be deposited in the United States mail an envelope, registered or certified,

return receipt requested and with postage prepaid, containing a copy of the notice of time

and place of sale, addressed to each person described in subsection 3.

14. There is no issue of fact regarding whether the former owner was in default in payment of the
assessments as well as whether the lien and foreclosure notices were properly served and posted. The
recitals in the foreclosure deed are conclusive as to these issues. Furthermore, the plaintiff presented

proof, which was not controverted that the notices were mailed, published, and posted.

15. There is no issue regarding whether or not the association foreclosed on the “super-priority”

portion of it’s lien. As stated in the Nevada Supreme Court in the case of SFR Investments Pool LLLLC

v. U.S. Bank, N.A., 130 Nev. Adv. Op. 75, 334 P.3d 408 (2014) as to first deeds of trust, NRS

116.3116(2) splits an HOA lien into two pieces, a superpriority piece and a subpriority piece. Unless the |
superpriority piece has been satisfied prior to the foreclosure sale, the HOA foreclosure sale on it’s
assessment lien would necessarily include both the superpriority piece and a subpriority piece of the lien.
The defendant failed to present any evidence that the superpriority portion of the lien was satisfied prior

to the foreclosure sale,

16. There is no requirement in NRS Chapter 116 that a purchaser be a bonafide purchaser,
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17. The tender of the amount the defendant believed 1o be the super priority amount does not
affect the title received by the plaintiff because once the tender was rejected, the defendant failed to take
any further steps to protect it’s interest.

18. Any conclusion of law which should be a finding of fact shall be considered as such.

ORDER and JUDGMENT
ITISHEREBY ORDERED, ADJUDGED AND DECREED that plaintiff 5316 Clover Blossom

Ct Trust motion for summary judgment is granted.

ITIS FURTHER ORDERED that defendant U.S. Bank National Association countermotion for
summary judgment is denied.

IT IS FURTHER ORDERED that judgment is entered on behalf of plaintiff 5316 Clover
Blossom Ct Trust and against defendant U.S. Bank National Association .

IT IS FURTHER ORDERED that title to the real property commonly known 5316 Clover
Blossom Ct., North Las Vegas, Nevada and legally described as:

All that certain real property situated in the County of Clark, State of Nevada, described
as follows:

Parcel I:

Lot Ninety two (92) of the Plat of Arbor Gate as shown by map thereof on file in Book
91 of Plats, page 71, in the office of the County Recorder of Clark County, Nevada

Parcel I
A non-exclusive easement for ingress and egress and enjoyment in and to the Association
property as set forth in the Declaration of Covenants, Coditions and Restrictions for
Country Garden (Arbor Gate) a common interest community recorded February 25, 2000
in Book 200000225 as Document No. 00963, of Official Records of Clark County,
Nevada, as the same may from time to time be amended and/or supplemented, which
easement is appurtenant to Parcel One.
is hereby quieted in the name of plaintiff 5316 Clover Blossom Ct Trust
IT IS FURTHER ORDERED that as a result of the foreclosure sale conducted on J anuary 16,
2013, and the foreclosure deed recorded on January 24, 2013 as instrument number 201301240002549,
the interests of defendant U.S. Bank National Association as well as it’s heirs or assigns in the property

commonly known as 5316 Clover Blossom Ct., North Las Vegas, Nevada are extinguished.
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ITIS FURTHER ORDERED that defendant U.S. Bank National Association aswell as it’s heirs
and assigns have no further right, title or claim to the real property commonly known as 5316 Clover
Blossom Ct,, North Las Vegas, Nevada.

ITIS FURTHER ORDERED that defendant U.S. Bank National Association as well as it’s heirs
and assigns, or anyone acting on their behalfare forever enjoined from asserting any estate; right, title or
Interest in the real property commonly known as 5316 Clover Blossom Ct., North Las Vegas, Nevada
as a result of the deed of trust recorded on June 30,2004 as instrument number 20040630-0002408.

ITISFURTHER ORDERED that defendant U.S. Bank National Association aswell as it’s heirs
and assigns or anyone acting on it’s behalf are forever barred from enforcing any rights against the real

préperty commonly known as 5316 Clover Blossom Ct., North Las Vegas, Nevada as a result of the deed

of trust recorded on June 30, 2004 as instrument number 20040630-9002408.
DATED this_{ O day of Septomber, 2015 l

[)2OURT JUDGE
Respectfully submitted by:

LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

By: WM %
Michael F, Bohn, Esq.

376 East Warm Springs Road, Suite 140
Las Vegas, Nevada 89119
Attorney for plaintiff

Reviewed by:
AKERMAN LLP

.........

By: ( ,x’)\,,./hw-"\ ()

Melanie Morgan, Fsq,~

1160 Town Center Dfiye, Suite 330

Las Vegas, Nevada §9144

Attorney for U.S. Bahl National Association
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NJUD

MICHAEL F. BOHN, ESQ.
Nevada Bar No.: 1641
mbohn@bohnlawfirm.com

LAW OFFICES OF

MICHAEL F. BOHN, ESQ., LTD.
376 Bast Warm Springs Road, Ste. 140
Las Vegas, Nevada 89119

(702) 642-3113/ (702) 642-9766 FAX

Attorney for plaintiff

Electronically Filed
09/10/2015 04:48:47 PM

R A

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY NEVADA

5316 CLOVER BLOSSOM CT TRUST
Plaintiff,
vs.

U.S. BANK, NATIONAL ASSOCIATION,
SUCCESSOR TRUSTEE TO BANK OF AMERICA,
N.A., SUCCESSOR BY MERGER TO LASALLE
BANK, N.A., AS TRUSTEE TO THE HOLDERS OF
THE ZUNI MORTGAGE LOAN TRUST 2006-OAl,
MORTGAGE LOAN PASS-THROUGH
CERTIFICATES SERIES 2006-OA1; and CLEAR
RECON CORPS

Defendants,

CASE NO.: A704412
DEPT NO.: XXIV

NOTICE OF ENTRY OF JUDGMENT

TO:  Parties above-named; and

TO:  Their Attorney of Record

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that an FINDINGS OF FACT,

CONCLUSIONS OF LAW, AND JUDGMENT GRANTING QUIET TITLE has been entered on

/1]
/1]
11
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the 10th day of September, 2015, in the above captioned matter, a copy of which is attached hereto.
Dated this 10th day of September, 2015.

LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

By: /s/ IMichael F. Bohn, Esq./
MICHAEL F. BOHN, ESQ.
376 E. Warm Springs Rd Ste. 140
Las Vegas, NV 89119
Attorney for plaintiff

CERTIFICATE OF SERVICE

Pursuant to NRCP 5, NEFCR 9 and EDCR 8.05, I hereby certify that I am an employee of LAW
OFFICES OF MICHAEL F. BOHN., ESQ., and on the _10th _ day of September, 2015, an electronic

copy of the NOTICE OF ENTRY OF JUDGMENT ORDER was served on opposing counsel via the
Court’s electronic service system to the following counsel of record:
Melanie Morgan, Esq.
AKERMAN LLP
1160 Town Center Drive, Suite 330
Las Vegas, Nevada 89144
Attorney for U.S. Bank National
Association
/s/ /Marc Sameroff/
An Employee of the LAW OFFICES OF
MICHAEL F, BOHN, ESQ., LTD.
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Electronically Filed
09/10/2015 10:27:45 AM

JUDG
MICHAEL F. BOHN, ESQ. i b i

Nevada Bar No.: 1641 URT
mbohn@bohnlawfirm.com CLERK OF THE €O
LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.
376 East Warm Springs Road, Ste. 140
Las Vegas, Nevada 89119
(702) 642-3113/ (702) 642-9766 FAX
Attorney for plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
5316 CLOVER BLOSSOM CT TRUST CASE NO.: A704412
DEPT NO.: XXIV
Plaintiff,

VS,

U.S. BANK, NATIONAL ASSOCIATION, Date of hearing: August 20, 2015

SUCCESSOR TRUSTEE TO BANK OF Time of hearing: 9:00 a.m.

AMERICA, N.A., SUCCESSOR BY MERGER
TO LASALLE BANK, N.A_, AS TRUSTEE TO
THE HOLDERS OF THE ZUNI MORTGAGE
LOAN TRUST 2006-OA1, MORTGAGE
LOAN PASS-THROUGH CERTIFICATES
SERIES 2006-OA1; and CLEAR RECON
CORPS

Defendants.

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND
JUDGMENT GRANTING QUIET TITLE

The motion of plaintiff 5316 Clover Blossom Ct Trust for summary judgment and defendant U.S.
Bank’s National Association’s countermotion for summary judgment having come before the court on
August 20, 2015, Michael F. Bohn, Esq. appearing on behalf of the plaintiff and Melanie Morgan, Esg.
appearing on behalf of defendant U.S. Bank, and the court, having reviewed the motion and

countermotion and the oppositions thereto, and having heard the arguments of counsel, the court makes

it’s findings of fact, conclusion of law and Jjudgment as follows.
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FINDINGS OF FACT

1. The plaintiff acquired the property commonly known as 5316 Clover Blossom Ct., North Las
Vegas, Nevada, at foreclosure sale conducted J anuary 16, 2013, as evidenced by the foreclosure deed
recorded on January 24, 2013,

2. Defendant U.S. Bank is the current beneficiary of a trust deed which was recorded as an
encumbrance to the subject property on June 30, 2004.

3. Defendant U.S. Bank acquired it’s interest in the deed of trust by assignment which was
recorded on June 20, 2011,

4. Prior to the foreclosure sale, the foreclosure agent recorded the notice of delinquent assessment

lien on February 22, 2012.

5. On April 20, 2012, the foreclosure agent recorded a notice of default and election to sell under
homeowners association lien. The foreclosure agent also mailed the notice to U.S. Bank National
Association.

6. OnOctober 31,2012, the foreclosure agentrecorded anotice of trustee’s sale. The foreclosure
agent also mailed a copy of the notice of sale by certified mail to U.S. Bank National Association.

7. The foreclosure agent also posted the notice on the property and in three locations throughout
the county.

8. The foreclosure agent also published the notice of sale in the Nevada Legal News.

9. The HOA foreclosure agent issued a deed upon sale which was recorded on January 24, 2013.

The deed contains the following recitals;

This conveyance is made pursuant to the powers conferred upon Trustee by NRS 116 et

seq., and that certain Notice of Delinquent Assessment Lien, described herein. Default

occurred as set forth in a Notice of Default and Election to Sell which was recorded in the

office of the recorder of said county. All requirements of law regarding the mailing of
copies of notices and the posting and publication of the copies of the Notice of Sale have

been complied with. Said property was sold by said Trustee at public auction on J anuary
16,2013 at the place indicated on the Notice of Trustee's Sale.

11. Prior to the HOA foreclosure sale, the defendant tendered what it believed the super priority

amount of the lien. The tender was rejected by the foreclosure agent, and the defendant failed to take any

2
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additional steps to protect it’s interest in the property.

12. Any findings of fact which should be considered to be a conclusion of law shall be treated

as such,

CONCLUSIONS OF LAW

1. Summary judgment is appropriate and “shall be rendered forthwith” when the pleadings and
other evidence on file demonstrate “no genuine issue as to any material fact [remains] and the moving
party is entitled to judgment as a matter of law. See NRCP 56(c); Wood v. Safeway, Inc., 121 Nev. 724,
729, 121 P.3d 1026 (2005).

2. To defeat a motion for summary judgment the non-moving party bears the burden to “do more
than simply show there is some metaphysical doubt: as to the operative facts. Wood, 121 Nev. at 732

(citing Matsushita Electric Industrial Co.v. Zenith Radio, 475 U.S. 574,586 (1983)). Moreover, the non-

moving party must come forward with specific facts showing a genuine issue exists for trial. Matsushita,
475 U.S. at 587; Wood P.3d at 1130.
3. When ruling on a motion for summary judgment, the court may take judicial notice of the

public records attached to the motion. See Harlow v. MTC Financial, Inc., 865 F. Supp 2d 1095 (D. Nev.

2012). The recorded documents attached to the plaintiffs motion are referenced in the complaint and/or

are public records of which the Court may, and did take judicial notice. See NRS 47.150; Lemel v.
Smith, 64 Nev. 545 (1947) (Judicial Notice takes the place of proof and is of equal force.”) “Documents
accompanied by a certificate of acknowledgment of a notary public or officer authorized by law to take
acknowledgments are presumed to be authentic.” NRS 52.165,

4. The defendant did not object to the authenticity of any ofthe exhibits attached to the plaintiff>s
motion for summary judgment.

5. Plaintiff’s complaint alleges three claims for relief against defendant U.S. Bank, for

declaratory relief, injunctive relief, and quiet title. Summary judgment in favor of the plaintiff on all of

plaintiff’s claims for relief are appropriate.
6. The HOA foreclosure sale complied with all requirements of law, including but not limited

to, recording and mailing of copies of Notice of Delinquent Assessment and Notice of Default, and the

3
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recording, posting and publication of the Notice of Sale.

7. There is a public policy which favors a final and conclusive foreclosure sale as to the

purchaser. See 6 Angels, Inc. v. Stuart-Wiright Mortgage, Inc., 85 Cal. App. 4th 1279, 102 Cal. Rptr. 2d
711 (2011); McNeill Family Trust v. Centura Bank, 60 P.3d 1277 (Wyo. 2003); In re Suchy, 786 F.2d

900 (9th Cir. 1985); and Miller & Starr, California Real Property 3d §10:210.

8. There is a common law presumption that a foreclosure sale was conducted validly. Fontenot

v. Wells Fargo Bank, 198 Cal, App. 4th 256, 129 Cal. Rptr. 3d 467 (2011); Moeller v. Lien 25 Cal. App.

4th 822, 30 Cal. Rptr. 2d 777 (1994); Burson v. Capps, 440 Md. 328, 102 A.3d 353 (2014); Timm v.

Dewsnup 86 P.3d 699 (Utah 2003); Deposit Insurance Bridge Bank, N.A. Dallas v. McQueen, 804 S.W.

2d 264 (Tex. App. 1991); Myles v. Cox, 217 S0.2d 31 (Miss. 1968); American Bank and Trust Co v.

Price, 688 S0.2d 536 (La. App. 1996); Meeker v. Eufaula Bank & Trust, 208 Ga. App. 702, 431 S.E. 2d
475 (Ga. App 1993).

9. Nevada has a disputable presumption that “the law has been obeyed.” See NRS 47.25 0(16).
This creates a disputable presumption that the foreclosure sale was conducted in compliance with the law,

10. The recitals in the foreclosure deed are sufficient and conclusive proof that the required
notices were mailed by the HOA. See NRS 116.31 166 and NRS 47.240(6) which also provides that
conclusive presumptions include “la]ny other presumption which, by statute, is expressly made
conclusive.” Because NRS 116.31166 contains such an expressly conclusive presumption, the recitals
in the foreclosure deed are “conclusive proof” that defendant bank was served with copies of the required

notices for the foreclosure sale.

11. The court also finds that commercial reasonableness is not an issue in an HOA foreclosure
sale. NRS Chapter 116 does not contain a commercial reasonableness requirement, and the court will

not read a requirement into a statute which is not expressly stated in the statute. Pro-Max Corp. v.

Feenstra, 117 Nev. 90, 16 P.3d 1074 (2001).
12. The defendants constitutional challenge to the foreclosure sale is also without merit. NRS
116.31168 specifically incorporates the notice requirements of NRS 107.090 into the foreclosure

procedure and requires that copies of both the notice of default and the notice of sale be mailed to holders
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of subordinate interests.

13. NRS 116.31168(a) provides in part that the “provisions of NRS 107.090 apply to the
foreclosure of an association’s lien as if a deed of trust were being foreclosed.” Likewise NRS 107.090
provides in part:

Request for notice of default and sale: Recording and contents; mailing of notice;
request by homeowners’ association; effect of request.

3. The trustee or person authorized to record the notice of default shall, within 10 days
after the notice of default is recorded and mailed pursuant to NRS 107.080, cause to be
deposited in the United States mail an envelope, registered or certified, return receipt
requested and with postage prepaid, containing a copy of the notice, addressed to:

(a) Each person who has recorded a request for a copy of the notice; and

(b) Each other person with an interest whose interest or claimed interest is subordinate to
the deed of trust,

4. The trustee or person authorized to make the sale shall, at least 20 days before the date

of'sale, cause to be deposited in the United States mail an envelope, registered or certified,

return receipt requested and with postage prepaid, containing a copy of the notice of time

and place of sale, addressed to each person described in subsection 3.

14. There is no issue of fact regarding whether the former owner was in default in payment of the
assessments as well as whether the lien and foreclosure notices were properly served and posted. The

recitals in the foreclosure deed are conclusive as to these issues. Furthermore, the plaintiff presented

proof, which was not controverted that the notices were mailed, published, and posted.

15. There is no issue regarding whether or not the association foreclosed on the “super-priority”

portion of it’s lien. As stated in the Nevada Supreme Court in the case of SFR Investments Pool 1.LLLC

v. U.S. Bank, N.A., 130 Nev. Adv. Op. 75, 334 P.3d 408 (2014) as to first deeds of trust, NRS

116.3116(2) splits an HOA lien into two pieces, a superpriority piece and a subpriority piece. Unless the
superpriority piece has been satisfied prior to the foreclosure sale, the HOA foreclosure sale on it’s
assessment lien would necessarily include both the superpriority piece and a subpriority piece of the lien,
The defendant failed to present any evidence that the superpriority portion of the lien was satisfied prior
to the foreclosure sale.

16. There is no requirement in NRS Chapter 116 that a purchaser be a bonafide purchaser.

5




17. The tender of the amount the defendant believed to be the super priority amount does not
affect the title received by the plaintiff because once the tender was rejected, the defendant failed to take
any further steps to protect it’s interest.

18. Any conclusion of law which should be a finding of fact shall be considered as such.

ORDER and JUDGMENT

ITISHEREBY ORDERED, ADJUDGED AND DECREED that plaintiff 5316 Clover Blossom
Ct Trust motion for summary judgment is granted.

ITISFURTHER ORDERED that defendant U.S. Bank National Association countermotion for

summary judgment is denied.

IT IS FURTHER ORDERED that Jjudgment is entered on behalf of plaintiff 5316 Clover
Blossom Ct Trust and against defendant U.S. Bank National Association .
IT IS FURTHER ORDERED that title to the real property commonly known 5316 Clover
Blossom Ct., North Las Vegas, Nevada and legally described as:

Al that certain real property situated in the County of Clark, State of Nevada, described
as follows:

Parcel I:

Lot Ninety two (92) of the Plat of Arbor Gate as shown by map thereof on file in Book
91 of Plats, page 71, in the office of the County Recorder of Clark County, Nevada

Parcel 11

A non-exclusive easement for ingress and egress and enjoyment in and to the Association
property as set forth in the Declaration of Covenants, Coditions and Restrictions for
Country Garden (Arbor Gate) a common interest community recorded February 25, 2000
in Book 200000225 as Document No. 00963, of Official Records of Clark County,
Nevada, as the same may from time to time be amended and/or supplemented, which
easement is appurtenant to Parcel One.,

is hereby quieted in the name of plaintiff 5316 Clover Blossom Ct Trust
IT IS FURTHER ORDERED that as a result of the foreclosure sale conducted on J anuary 16,
2013, and the foreclosure deed recorded on J anuary 24, 2013 as instrument number 201301240002549,

the interests of defendant U.S. Bank National Association as well as it’s heirs or assigns in the property

commonly known as 5316 Clover Blossom Ct., North Las Vegas, Nevada are extinguished,
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ITIS FURTHER ORDERED that defendant U.S. Bank National Association aswell asit’s heirs
and assigns have no further right, title or claim to the real property commonly known as 5316 Clover
Blossom Ct., North Las Vegas, Nevada.

ITIS FURTHER ORDERED that defendant U.S, Bank National Association as well as it’s heirs
and assigns, or anyone acting on their behalfare forever enjoined from asserting any estate, right, title or
interest in the real property commonly known as 5316 Clover Blossom Ct., North Las Vegas, Nevada
as aresult of the deed of trust recorded on June 30,2004 as instrument number 20040630-0002408.

ITISFURTHER ORDERED that defendant U.S. Bank National Association aswell as it’s heirs
and assigns or anyone acting on it’s behalf are forever barred from enforcing any rights against the real
prép erty commonly known as 5316 Clover Blossom Ct, , North Las Vegas, Nevada as a result of the deed
of trust recorded on June 30, 2004 as instrument number 20040 3

DATED this { 0 day of September, 2015

CI#20URT JUDGE
Respectfully submitted by:

LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

Mwhaei F. Bohn, Esq

%76 Fast Warm Sprmgs Road, Suite |
Las Vegas, Nevada 89119
Attorney for plaintiff

Reviewed by:
AKERMAN LLP

By ( k /(\‘-""( ( el
Melame Morgan, ES
1160 Town Center ]?{uve Suite 330
9

Las Vegas, Nevada §9144
Attorney for U.S. Bahl National Association
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AKERMANLLP

1160 TOWN CENTER DRIVE, SUITE 330

LAS VEGAS, NEVADA 89144

TEL.: (702) 634-5000 — FAX: (702) 380-8572
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Electronically Filed
09/28/2015 03:38:31 PM

NOAS Qe b S

MELANIE D. MORGAN, ESQ.
Nevada Bar No. 8215

MATTHEW I. KNEPPER, ESQ.
Nevada Bar No. 12796

AKFRMAN LLP

1160 Town Center Drive, Suite 330
Las Vegas, Nevada 89144

Telephone: (702) 634-5000
Facsimile:  (702) 380-8572

Email: melanie.morgan@akerman.com
Email: matthew.knepper@akerman.com

CLERK OF THE COURT

Attorneys for U. S. Bank, N.A., successor trustee to
Bank of America, N.A., Successor by Merger to
LaSalle Bank, N.A., as Trustee to the holders of the
Zuni Mortgage Loan Trust 2006-OA1, Mortgage
Loan Pass-Through Certificates Series 2006-OA1

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

5316 CLOVER BLOSSOM CT TRUST, CaseNo..  A-14-704412-C
Dept. : XXIV

Plaintiff,
U.S. BANK, N.A.’S NOTICE OF APPEAL

V.

U.S. BANK, N.A., SUCCESSOR TRUSTEE TO
BANK OF AMERICA, N.A. SUCCESOR BY
MERGER TO LASALLE BANK, N.A., AS
TRUSTEE TO THE HOLDERS OF THE ZUNI
MORTGAGE LOAN TRUST 2006-OAl,
MORTGAGE LOAN PASS-THORUGH
CERTIFICATES SERIES 2006-0OA1

Defendants.

Notice is hereby given that U.S. Bank, N.A., solely as Successor Trustee to Bank of America,
N.A., successor by merger to LaSalle Bank, N.A., as Trustee to the holders of the Zuni Mortgage
Loan Trust 2006-OA1, Mortgage Loan Pass-Through Certificates Series 2006-OA1 (U.S. Bank),

appeal to the Supreme Court of Nevada from this Court’s order of September 10, 2015 granting

{36270336;1}
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1160 TOWN CENTER DRIVE, SUITE 330

e e Y I = S

e e ey
W = O O

LAS VEGAS, NEVADA 89144
—_
(9]
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Plaintiff Clover Blossom Ct Trust’s Motion for Summary Judgment and Denying U.S. Bank’s

Countermotion for Summary Judgment.

DATED this 28th day of September, 2015.

AKERMAN LLP

/s/ Matthew I. Knepper

MELANIE D. MORGAN, ESQ.
Nevada Bar No. 8215

MATTHEW 1. KNEPPER, ESQ.
Nevada Bar No. 12796

1160 Town Center Drive, Suite 330
Las Vegas, Nevada 89144

Attorneys for U. S. Bank, N.A., successor trustee
to Bank of America, N.A., Successor by Merger
to LaSalle Bank, N.A., as Trustee to the holders
of the Zuni Mortgage Loan Trust 2006-OAl,
Mortgage Loan Pass-Through Certificates
Series 2006-0A1

{36270336;1} 2
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 28th day of September, 2015 and pursuant to NRCP 5, I
served through this Court's electronic service notification system ("Wiznet") a true and correct copy
of the foregoing U.S. BANK, N.A.’S NOTICE OF APPEAL on all parties and counsel as

identified on the Court generated notice of electronic filing.

Michael F. Bohn, Esq.

LAW OFFICES OF MICHAEL F. BOHN, ESqQ., LTD.
mbohn@bohnlawfirm.com
office@bohnlawfirm.com

Attorneys for Plaintiff

/s/ Lucille Chiusano
An employee of AKERMANLLP

{36270336;1} 3
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AKERMAN LLP

1160 TOWN CENTER DRIVE, SUITE 330

LAS VEGAS, NEVADA 89144

TEL.: (702) 634-5000 — FAX: (702) 380-8572
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Electronically Filed
09/28/2015 03:37:13 PM

ASTA Qe b [irn

MELANIE D. MORGAN, ESQ.
Nevada Bar No. 8215

MATTHEW 1. KNEPPER, ESQ.
Nevada Bar No. 12796

AKERMAN LLP

1160 Town Center Drive, Suite 330
Las Vegas, Nevada 89144

Telephone: (702) 634-5000
Facsimile:  (702) 380-8572

Email: melanie.morgan@akerman.com
Email: matthew.knepper@akerman.com

CLERK OF THE COURT

Attorneys for U. S. Bank, N.A., successor trustee to
Bank of America, N.A., Successor by Merger to
LaSalle Bank, N.A., as Trustee to the holders of the
Zuni Mortgage Loan Trust 2006-OA1, Mortgage
Loan Pass-Through Certificates Series 2006-OA1

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

5316 CLOVER BLOSSOM CT TRUST,
Case No.: A-14-704412-C
Plaintiff, Dept. No.: XXIV

v. U.S. BANK, N.A’S CASE APPEAL
STATEMENT

U.S. BANK, N.A,, SUCCESSOR TRUSTEE TO
BANK OF AMERICA, N.A. SUCCESSOR BY
MERGER TO LASALLE BANK, N.A.,, AS
TRUSTEE TO THE HOLDERS OF THE ZUNI
MORTGAGE LOAN TRUST 2006-OAl,
MORTGAGE LOAN PASS-THROUGH
CERTIFICATES SERIES 2006-OA1

Defendants.

U.S. Bank, N.A., solely as Successor Trustee to Bank of America, N.A., successor by merger
to LaSalle Bank, N.A., as Trustee to the holders of the Zuni Mortgage Loan Trust 2006-OAl,
Mortgage Loan Pass-Through Certificates Series 2006-OA1 (U.S. Bank), by and through its
attorneys of record at Akerman LLP, submits its Case Appeal Statement pursuant to NRAP 3(£)(3).

1. The appellant filing this case appeal statement is U.S. Bank, as described above.
2. The order appealed is the order of September 10, 2015 granting Plaintiff 5316 Clover

Blossom Ct Trust’s Motion for Summary Judgment and denying U.S. Bank’s Countermotion

{36270179;1}{3869359-v1
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for Summary Judgment and all interlocutory orders incorporated therein by the Honorable
Judge Jim Crockett.

3. Counsel for appellant U.S. Bank are Melanie D. Morgan, Esq. and Matthew 1. Knepper, Esq.,
of Akerman LLP, 1160 N. Town Center Drive, Suite 330, Las Vegas, Nevada 89144.

4. Trial counsel for Respondent 5316 Clover Blossom Ct Trust is Michael F. Bohn, Esq., 376
East Warm Springs Road, Suite 140, Las Vegas, Nevada 89119. U.S. Bank is unaware of
whether trial counsel will also act as appellate counsel for Respondent.

5. Counsel for U.S. Bank are licensed to practice law in Nevada. Trial counsel for Respondent
is licensed to practice law in Nevada.

6. U.S. Bank was represented by retained counsel in the district court.

7. U.S. Bank is represented by retained counsel on appeal.

8. U.S. Bank was not granted leave to proceed in forma pauperis by the district court.

9. The date proceedings commenced in the district court was July 25, 2014.

10. In this action, Respondent alleges that it owns the property located at 5316 Clover Blossom
Ct., North Las Vegas, Nevada (Property) free and clear of all liens as a result of an HOA
foreclosure sale. Respondent filed a complaint for quiet title to have the court declare that
Respondent bought the Property free and clear of U.S. Bank’s interests, including the deed of
trust held by U.S. Bank (the Deed of Trust). U.S. Bank alleges that the Deed of Trust was
not extinguished by the HOA foreclosure sale because its predecessor-in-interest’s attempted
tender satisfied the tender rule, the foreclosure sale was not commercially reasonable,
Respondent failed to demonstrate good title, and NRS 116.3116 is unconstitutional. The
district court granted Respondent's motion for summary judgment over Appellants’
opposition and Rule 56(f) affidavit attesting that it required additional factual discovery to
develop its defenses and denied U.S. Bank’s countermotion for summary judgment. U.S.
Bank now appeals that order.

11. This case has not previously been the subject of an appeal to or original writ proceeding in
the Supreme Court.

12. This appeal does not involve child custody or visitation.
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AXKFRMAN LLP
1160 TOWN CENTER DRIVE, SUITE 330
LAS VEGAS, NEVADA 89144

TEL.: (702) 634-5000 — FAX: (702) 380-8572

13. This appeal does not involve the possibility of settlement.

DATED this 28th day of September, 2015.

{36270179;1} 3

AKERMAN LLP

15/ Matthew 1. Knepper

MELANIE D. MORGAN, ESQ.
Nevada Bar No. 8215

MATTHEW 1. KNEPPER, ESQ.
Nevada Bar No. 12796

1160 Town Center Drive, Suite 330
Las Vegas, Nevada 89144

Attorneys for U. S. Bank, N.A., successor tristee
to Bank of America, N.A., Successor by Merger
to LaSalle Bank, N.A., as Trustee to the holders
of the Zuni Mortgage Loan Trust 2006-OAl,
Mortgage Loan Pass-Through Certificates
Series 2006-OA1
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 28th day of September, 2015 and pursuant to NRCP 5, 1
served through this Court's electronic service notification system ("Wiznet") a true and correct copy
of the foregoing U.S. BANK, N.A.’S CASE APPEAL STATEMENT on all parties and counsel as

identified on the Court generated notice of electronic filing.

Michael F. Bohn, Esq.
LAwW OFFICES OF MICHAEL F. BOHN, ESqQ., LTD.
mbohn@bohnlawfirm.com

office@bohnlawfirm.com
Attorneys for Plaintiff

/s/ Lucille Chiusano
An employee of AKERMAN LLP
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defends aguinst enforcement of the lien i, fegad proceedings which in Lender's epinion opemie toprevent the
snfurcement of the liea while thome proceedings ane pending, but onty until axh proceedings are conchuded;
or {8} sceurea from Lhe holder of the fien an agreement sstizfuctory 1o Lender subordinating the fivn to this
Secueity Inurameny. If Lendee determines that any part of the Property 38 subject 1o & licn which can aiipin
priority over thin Security insirumeny, Lender may give Borrower i notice idemifymy the lion, Within 10 days
of e davs v witich that notice is given, Borrower shal! setisfy the Jien or inke one or mons of the scticng set
forihe abbve In this Section 4.

Lender sy sequire Bomower t6 pay & one-time charge for & reat esute tax verdfication and/or repoting
sorvice uset by Londer in congection with this Loas.

£, Property Inmrunce, Burower shall keep the improvementy now cxisting or herafter ersciot on dhic
Propeety invueed agains 1oss by fire, hazands inciuded within the torm “exierided covernge,” and any other
Navaedy inchuding, dul not Timited 10, cartiujualees and foods, for which Lender reguives insurancs, This
insursnce ahall be muintained i the smoants Gncluding deductible fevels] and for the periods thet Lender
requires. What Lender requires pursusnt 16 the precediog sententes con change durdng the term of ths Loag,
The insutance vamier providing the insurance shall be chosen by Borrower subjoct to kendor's nght 1o
dianppeuve Borrowers chuice, whick: fight shall oot be exercised wnneasonably, Lender oy require Barrower
1o pay, Tn conmection with this Loan, cither: (%) 8 uns-time tharge for footf 2ane doteamination, serifioation
and 1racking services: oc (B) » onc-time charge for flood zone derermination and scrification services and
subsequunt charges esch time remappings of Jimilar changes occur which reasonably might affeet suth
dewrminsdion oe cerifiention, Berower shall also be mpappnsible. for the payment of any feek mposad by the
Pedersd Emergency Monageraem Agenoy 3 comnection with the review of any flood zone determination
resutimy from an ohjection by Boreowst.

if Bomower fails 10 maimsin say of 12 coverages described abave, Londer may ohisin insurance
voverage, al Londor's option and Borrower's expanse, Lender is under no obligation 1o purchuse any particuiar
1ype or amounl of coverago. Thersfare, such covorage shall cover Lender, but might o might not protoct
Bormower, Bosrower's equily in the Propeny, or the contents of the Froperty, ugsinst any rigk, hazand or
lability and might provide greater o lisser coverage than was pvoviously o effoct. Borrower noknowledges
it e coxt of the insurance covtrage s ubtsined might significantly exceed the vost of inmurnce that
Boerower could have obained. Any nmuunts disbursed by Lonter under this Section § shall become addvtional
debt of Borewer secured by this Security Tnstniment, Thess amounts hal] bear fnterest at the Mole rats from
be de of disbuexemont and shall be payuble, with such inlemsl, upoa votive from Lenter 16 Borsnwar
rexjuessing payment.

All insurance policies regquired by Lender xnd tonewals of such poticikes shall be subject 1o Lender's sight
10 Gisapprove such policioy, shall malude 3 stktard mongage clause, kixd shall pame Lendet as movigages
ardor 3 &0 additial loss payee. Lentar shidl have the right 1o hold the policies and rnewal certificatos. i
Lender sequires, Bocrower shad! promptly give o Lender all rseeipts of paid promiumy and renowsl notices, If
Roerowsr pbixing any forn 6F insurance coverage, noy otherwine reqolred by Leader. for damage 1o, or
destroction of, the Propeny, tuch policy shall include a vandard mortgage clause and shatl name Jender as
mongages amPor av an additiveal loxs piyes,

1 4t avent of loss, Borrower shall give prompt notice lo the insuranse carier knd Londor, Ecnder may
make proof of kst if oot made profmpily by Bomower. Unlesy Leader dnd Butrower miheswise agree in
writing, ¥ny insurance peoceeds. whethet or not the underlying insirance was vequired by Lendor, shall he
applicd 10 rextomtion or repair uf the Froperty, if the resworation or repair is cconomically feasible and
Lanter's secunity & not lessened. Druring such repair and sestoration period, Temdor shall have the tight 10 hold
such insursnce prococds uriti] Eenuer hias ha an oppornity 10 inspecs such Property 10 ansure the work flas
been completed 1o Lenders satisiaction, provided that soch inspection shall be wunderaken promptly. Lender
vaay dishurse proceeds for the repairs and restortion n & vingle prymeni or in a series of progress payments
s the woek is spenpleied, Unless wn agrecment is made in writing or Applicable Law requires interest 19 bo
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prid oo such insrance procoeds, Lender shull not be required 10 pay Borower any interest or earnings on
suck provemds. Fees for pabtic adiusters, or ofher thind panties, retnived by Burnower shall not be paid out of
19 insoeancr gecceeds snd shill e 1k sole obligation of Bowowdt. If the scalonktion OF repair i ol
voonpmically feasibls oo Lenders secntity would be Jostened, the insirance provceds shali be applied to the
sum secured by thiv Security Totbument, whather or nol thes due, with the cxecess, if sy, paid to Bomawer.
Such insuesnce procesds shall be applied in the order provided for in Section 2,

1 Barrowyr abandans the Property, Lander may Mie, negotioe snd senle any avaliable inrumnce cuim
and related maiters. IF Bocmwor does not rosponsd within ¥ days 1o % notice from Eander that the mnsurance
casmer has offered to seitlc & clabn, thers Lendor may negotinie and settle the claim. The 30-duy pesiod will
bogin when (he notice Is given. In sither event, or il Lander acquires the Property under Section 22 wr
Diherwise, Borower hereby ssvigng b Londer (%) Borrawer's vights to any insurance procteds in in amount
not 1o excaed the amounts unpaid under the Note or this Security Instrumeny, and (b) any otherof Borrower's
rights (ather than the right & any refund of unermed premiums poidt by Borrowar) under ai invuranee policies
covering the Propenty, insofkr as such dights are upplicable 10 the coverage of the Property. Lender may use
the msurance: procesds ottber 10 eepwir Of restore the Propery of W pey umoans unpaid ander ihe Nete ac this
Seourity Inntrument, whether or nost shen duc.

& Occupuney, Berrower thall poespy. eaiabiisl, and use the Froparty a3 Boprowee's priscipsf residence
withiey 60 days aficr the execution of this Securiyy Instroment and shall comtinue 1o ocenpy the Propery ax
Boerower's prinespal remdence for 4t feast one year afier the date of occupancy, unless Lender olharwise
agress in wiiting, which consent shall nok be unréasonably withneid, or unlesy citontiating circumstances exisl
whiich wre heyond Bosrowet's control,

7. Praservation, Muainiensnce snd Proieciion of the Property; Tmapections, Beorower shall nox
destroy, damuge o impair the Propedy, allow the Prapeny 1o deleriorale or Smwnit wasie on ike Propeny,
Whether or not Bormower i residing in the Properiy, Bomower shall mainisin the Property in-order io prevent
the Frapesty from detesiorating or decroasing in value duc 1o is condition. Unless it is determined porsuant 1o
Sectivn 5 that repair ar restoration 18 191 econamically feasbie, Borrawer shull prompify repair the Propenty i€
dumaged b averd Turhor deerioration or damage, Y insutance or condemnaion procecds are pawd in
conpectivn with damage 1o, or the Wking of. the Prapenty, Botrower shall he responsilile for repairing or
textoring he Property onty If Lender has released procseds fur such pumposes, Lenider may dishurse praceeds
for e repairs s Testoeption in A single payment or W & sonet of progress payments ax the work ix
corapdtisd, if the insurance or eondemnption procoods are not sulficient 10 repaie ot resiore the Proporty,
Bamawer is aot ielieved of Bomruwer's pbligation fur the completion of such repair or sesiaration.

f.onder pe Ms ageni may meke regsomable entrics upon and inspections ef the Property. I it haos
reasonahic cause, Lender may inspect {he infsour of (ke improvements on the Propasty. Lander shall give
Borrawer notice at the yime of or peivr o such an iienor inspection specifying such rensonghle cause,

8 Borrewer's Loan Application, Borrower shall be in default if, during the Laan aprlication process,
Borawet or sy perons o enfiies acting @ the direcsion of Borrower or with Bosrower's knowledge o
coosent gave wediadly filse, misleatling, or imaccueate infermalion or sisternants to Leoder (or failed 1o
provide Lender with matacin Snformation) in corneciion witl the Loan, Materinl reprasentations include, but
are net Lirndted to, Topoessatations concerning Borrower's aocupancy of the Prgparty & Borrawers principat

o, Frofection of Lender's Intecent in the Property snd Rights Under chiy Securdty Isstrumeent, 1 (2)
Borower Tuils W parform the coveranta and agrecinents contined in 1Ky Security Tastrument, (b there i g
fegnl procecding that right stgnificantly affect Lender's intersst in the Properly andfor rights uader this
Security Istrument (uch 88 3 proceeding in bankeuptey, protase. for condempation or forfolture, for
snforcerment of a fien which may mitain priority over this Security Instrument ot 10 enforce laws nr
regulations), o vy Bostawrr hay abandoned the Property, then Londor may do and pay for whamver is
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reasonable or appropriste (0 prowect Lender's wmterust in the Property and rights ander this Security lostramen,
jnclading protecting ambor saressing ihe value of the Propesty, sni securing andior repaisiog the Propenty.
Lemder's wotions can inciude, bot are not limind 1 48 peylng any suma secureed by o lien which has priortty
wover this Scourty Jantaument: {bE appenong in it and (o} psymg ressondble sitomisys’ feer 3o protest i
interest in the Froperty ambor fighis uador thiv Security Tnsuomient, incloding Us secured position in &
Pankruploy pocesding. Secating the Properly includes, but is nol fimiisd fo, entering the Property to muke
ropairs, change Tocks, replace or board up doom and windows, drain water from pipes, eliminuie building or
other code vidhations or dangerous conditions, and bave adliies tired 00 of off. Although Leader fony take
action ander this Section 9, Lendar doox pint ove 10 do 5o und is net under any duly or obligmiion 1 de so. I
i mygroad thait Lendher incurs ne Hiabiliy for nocsaking any oc aft aclions authorized nndor this Seetion 2,

Any smousts gisbursed by Lender under Ins Secdon 9 shall becorme additiona! deby of Borrower seputed
by thix Scearity Insemment. These amounts shall bear inlerest ot The Note s from the dale of disburscment
and shall be pavable, with such inteeost, upe ontics From Eender 1o Borowir tegissting payment.

1 this Secusity Instramens i on 3 kasshold. Boreower sball comply with il the peosisions of the Jewe.
W Barmwer scquires fee Ktle 10 the Property, the lonsehold and fhe Tee title stalf not merge unless Londer
agrecs kv fhe merger v wanng. :

10, Mortgage Insurance, I Londer required Monguge Insumnee 81 & condition of making the Loan,
‘Borrower shsll pay e premisems mquived 1b mainiain the Motgages Insurance in effect. . for any reason, the
Morgage Innuranie covatage sequined by Lender cestes 1o be available from the morigage inmaner tha
previously provided mich ipsursnee and Horower wos reguired 1o make xeparately designsted paymwenis
foward the premiams for Mongoge Tosueanee, Borower shall pay the preciiums requined o obirin covemge
substaminlly squivalent o the Morigsge Insurance previnpsly in effory, 8t n cost subsiantialfy squivalent ta the
<osl & Bogower of the: Mortgage lasniates peaviousty in effect, from an aliermate mongage insurer askeuted
by Tender, If wibatontindly equivalem Morigege Insurance caverage i ot available, Borowsr shall contine

1© pity 46 Londer the amoant of the separaely desigrated paymanis that were due whey the insorsnee covenige

ceared 1o be b effect, Loodor will avcept, s sad retain these payements B8 & bon-refundable loss reserve in
hee of Mongags Insieance. Such loss ressree shall be tot-refuniabie, nomwithstandiay the fact that the Loan
¥ ultimaiely paid in fall, and Eender shall not be required to pay Borrower any imerest gr samings on such
Toss mxerve, Lendor can no Jonger require Joss eeserve paymenit i Morigage lnsarance coverage fin the
amount aned ior the period that Lender reyuires provided by an insurer sclected hy Lander ugain becomes
avaliable, is uthrained, ant Lander reguines saparutely designated payimenia towird the premivms tor Morgags
Ionuennce. I Lender requined Morigags Insurance as w eondition of making the Lowr and Borrower was
sequired i meke soparaloly dexignatad payments toward the prentiums for Mongage Insurancs, Bormower
xhad) puy the promiuns required to mainiam Mormgage nsueance meffees, of to provide » non-refundable oy
eacrve, untl Lender's requin for Mortgage asurance ends in accordance with any writien xgreement
hetween Borrower anid Lender providing for such izrmination or uniil (eominaion i required by Applicable
Law. Nothing in this Section 10 xifects Bormowears obligafion 1o pay interest at the mte provided in the Nowe,

Mongoge Insoeanee nebmbuieses Tondar (or any sniity (et pizchsses the Role) For cevain Josses o may
incurf Boprower doss nob repay The Loan a5 ageted: Borrowee is nol & parry to the Morigage Iosursnce.

Morigige surers evaluste théir oial risk on &l such insurance 3o force from time to Gme, and may enter
mio agreements with othor partics that share or modify their rivk, or reduce Josses. These ugreements are un
terms and conditions thal sre Swisfpotory 0 the moengage mwrer and the othor puzty (er parties) 1o ihess
Agresments, Thest Kreemenis may tequus the MOMEAgE INsurer 16 take paymenis sing any source of fimids
thaf the muorgage insieer gy have avaduble (winch may include fuiids obtained from Mortgage Insurance
preriams).

Ay a readt of these agreements, Lender, any parchaser of the Note, another insarer, any seinsaree, 0y
oher entity, or any afATiate of any of the foregoing, may regeive {dirgely or indircclly) amwsnis thut derive
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from: (07 coight he chayaclerized a%) A portion of Batrowey's payments for Morgage Tnrupme, i exchange Tor
sharmg o modifying the morignge insurer's sk, or reducing Josses. If mxch agroement proavides thal an
affiline of Lendar nkes o sharc of the insurery vk in oxchoange for & shuare of e prsmmums peii 10 the
1maurey, 1he Aabgement is ofton wamned “caplive minairanes,” Panhor:

{0) Any sach apreesents will bot affect the assints il Borrower kit sireed {0 pay Tor Morigage
Trorwrnnce, or wny Otier termns: of the Loan. Such agreements will oot increuse thve sematind Borrowee will
nver For Morigage traurance, and they will not entilde Borcowwe ti any refund.

60 Any swch agreements will sot st the rights Borrower has - i any - with respeet (o the
Morigage Insorance wder the Bomeowners Profecilan Act of 1998 or any other Inw. These vighils iy
inchotie the righi to veceive certaln disclosores 1o Fegoest and obigin cancellution: of the Mortguge
suramce, (0 have the Morigage Insurance termdnatod sutomatically, snd/ar (o recetve a refund of any
Morigege Insurance premivmy ikt were unearned at the thwe of soch canceliation or terminstion.

11, Asigeness of Miscellaneons Proceeds; Forfeltuee, AN MisceHanzous Procesds ars herehy
assipned (o wk shad) be paid (o Eandee.

1 ike Property is dumaged. auch Miscellancous Proceody hall be applied to vexioralion w ropeir of tie
Property:, if the restoration or sepair is sconnmically feasible mnt Landers security is niol Jessened. During sorh
repairand rextomtion period, Londee *hadl have the dighs 10 hold sugh Misceliancoes Procesds upmil Lendor has
B a0 -OpPOTERISY 10 inspect such Property 10 cnxure the werk hng bean sompleted 10 Lendur's sutistaction,
provrdedd that snch irspection shall be underuken prompafy. Lender may pay for the repairs sad segloration in
a jangle dishumement or in & saries of progresn paymants as the work 38 campleed. Unless an sgreement is
e in writhg or Applicable Law seguires terest o be paid on-quch MisceHluaneuus Proceeds, Lender shall
not he raguinad 1o pay Borrower sny interesi of Bmings on such MisceHancous Procseds, If the sestorstion or
repair b not aconamically Seaxitle o Lander s wenrity would Be lexsencd, the Miseetansous Proceeds shall
e apphicd 10 e sums secured by this Secarity Tostrurent, whether or not then dus, with the excesy, il any,
paits 10 Burower, Sach Miseelancows Frocesds shall be applicst inthe order provided for in Section Z,

B the event of & o1a) sakmg, desiruction, or foss in yelug of ihe Property, the MisedHaneous Procesty
shall Yo appdied 10 the sums secured by this Secority Tistrument, wither or not then due, with the excess, if
any, paid 10 Borrower,

In the event of a partiol taking, desiniction, or loxs in vakee of the Froperty in which the fair market value
of the: Propony immedintely beface the partist sdoing, destructiom, ¢ Ipsx in value is 2qusl [0 o greater than
the wrooimt of the sums secured by thix Sscuity Inateament immediately befose the partiad daking, desiruction,
or foss in value, undesy Borrower and Lender utherwise ngree in weitiog, the wums secused by this Scourity
Instrumont shall be reduced By the mnsivnt of the Miscelianeouy Proceeds muitiplied by the fullowing fractivn:
1) the (ol anwant of the soms securcd immetmiely before ibe partinl paking, desuuction, ur loss in value
divided by (b the Fase ynarket value of the Property smmodiicly bafore the patunt takimy, dostmction, of lnss
in vatue. Any bulance shall be paid o Borrower,

Frr shee gvent of » pastil faking, destruction, o ks in value of the Property in which the fair market vatue
of the Prupenty immedistely before the partial tking, destmrtion, or foss iy value is Tess than the amoum of
the sams secired imunedinely hefore the parthal whing, testuction, of nss i velue, unless Borrower aod
Lemnder niherwing agres 10 weiltng, 1he MixcRancous Procecds shnlt be spplicd 10 the sumy sceuced by this
Security Instnament whether or not the suimns are ther duc.

Il the Propenty ix abandoned by Bocrower, or if, after notice by tender to Borrgwer that the Gppiosing
Parry (89 defined in dhe naxt sentenceroltar jo make an award to softle a claim for damages, Borrower fails 10
resyond to Lender within 30 days alicr The dae the notice 39 given, Londer is authorized to collext and apply
ihe Miscellaneous Proveeds cither to resferstion or topair of e Propenty of to the sums secored by this
Securnity Insrumeni, whether or nox then doe, "Opposing Pany” means the thind party that owes Bomower
Miscellaneous Proceeds or the party agsinst whirs Booower bes & 0ght of sction in regard 10 Misceflaneous
Proceds.
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Homower shiall be w5 dofandl i wie wction or procésding, whether civil or erbmunnl, is beguny By, in
Londer's judgment, could resuft w Torfeitare of the Fropepy or otbor enacerind impaimient of Esndor's: intenest
n the Propeny or righes under this Secunsy Inttrament. Borower an cuns such & default and, of sccelemtion
hax occtimod, reinmiake ph providad in Seclion 19, by eausing i sctior or proceeding 10 te dismizsed with a
mubing: that, in Lander's judgoent, peociodes foefoiture of the Prapesty or tther material impaisment of Londers
intdret in the Propery or righis soder shis Secmthly Pasirurnent. The pracecds of nny aword or clades for
damages that are strbaisble 10 the impatement of Lamtbit’y interest in the Propeny are herchy sssignod snd

shall be paid .0 Londer,
AH Miwelancons Procesus that ame nol applisd W sestordtion of repaif of the Prpeny sl be applicd ia
ik arder peavided for in Sootion 2,

12, Bervawer Not Refessed; Forbearance By Lender Nol a Walver, Extonsios of the Bme for
paymeni oF mosdification of smorizlion of e sums secured by this Sconrity Tnstrument gmnied by Lender to
Bortower or any Suceexsor in Interest of Borrower shadb nol operare 16- eetense the Tisbifity of Botrewer or any
Buceessors in Interest of Rocrower Tender shalf st be sequived 10 cormence proceedings agrinst any
Successor in Tmerest of Bomower or 1o refie 10 extend time for payment or otherwise eodify socortienton. of
the simmns secured by (his Sceurity Instrement hy reason of any demand made iy the oeigingl Bamowar o6 any
Successors in Inleeest of Borrower, Any fortvursnce by Lender in exoreiting any oght o remedy cluding,
withem Finilstion, Lender's acceptance of puvments from thind persons, enlitiss or Succassans in Interest of
Bovtoweror gt amouns keay than the amount then e, shall sol bea waiver of or pesclude the:exerciwe of any
it oF remedy,

13, Jolmt st Several Linbllicy: Co-signers; Snccessurs and Ansiens Boamt, Borrswer covenants and
agrees thal Borower's ubligations and Tiability shall he Joimt and several However, sny Boppwer why
ve-mgns i Securily Instrument but does i execitte the Note: {a "eo-signes™): (1) is co-siguing (hix Security
Tpstemeny only {0 mwigage, grent @i convey 1he coestpnery inicsest in the Property under the terms of 1his
Sevurity Tnxtrument, (3 is not persoradly obBgaied 1o pay the sums sacursd hy (his Sacurity Bsitatment; and
(¢} agrees that Lender and spy other Bowower cun sgree 10 exiond, modify, forkear o make uny
avcommodstions with wegard (0 the 1oomy of thix Security Instrument o8 the Note without the cossigner's
conwI,

Subject 1o the pravisions of Sechon FL sny Successor in interest of Boepwee who sty Borrower's
oshfiganons voder they Seconty Insiremnent in writing, and i approvesd by Lender, shad) phitsin albof Borrower's
righns and benelity under this Securily Instrument. Bomswer shall not bie eelensed §rom Borower's obligntions
and diahitity ondert thiv Securhy instrumen anless Lender geees (o such rekoane in writing, The covenams and
agreeswiua af thax Secunty Instroment shall tied torcept as grovided in Section 203 and benefit the successors
a0 ansigns uf Lener,

I4, Losn Charges. Londer may charge Borower fees for services perfurmed in connpution with
Bosmwer's default. for the purpose of ywotecting Londer's interest in the Property and siphts under this
Sevueity Instrament, inchading, bt nok hositedd tn, attnmeys’ fres, property inspection snd valsation fes, In
segard 10wy other feex, the abwinre of express authority i thix Security Erstrunient to ¢hirge v specific feo to
Bovrowst shall pot bo consimed ax & prohibicion on ghe charging of sueh feo, Lender may not chauege feey tha
e cxprensly prohibaed by s Secunty lnstiurent or by Appheable Law,

if the Lown 1y subjsce 0 0 law wiich sets masiosum boan charges, and that 1sw is finally interpreted so
that the smiereet or ollwer doan charpes coilected or Lo be collected in comection with the Loan exceedd the
perenitied limits, then: (shany tuch koan charge shadt b reduced by the sivount necessary 1o reduce (e charge
1w the peemiicd Giran; and (b} wmy swns aleeady coHecked from Bormower which excsededt penminod Timity will
e refamnded v Bormwer, Lender way chonse to make (his rafund by redocing the principsd owed sader the
Nexte or by making x direct payment - Barrower, I 3 mfon reduces principsl. the reduction will be teated ks
» pagtisl peopaymict without any propayment chargr (whether or not & prepuyrnent chargs is prvided for
uniler e Note). Burfuwer's sucoptance of any sugh refund made by dircct payment 1o Bomower wall
continie & waiver of sy rigte of ackion Boxwwerm-gm Have ansing out of such fwi?ml ,

nials;
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18, Nnlices, All voticas given by Bomwwer ur Lender in connection with thix Security Instrument vl
be in wiikng. Any noie 1o Borroner in connsction with This Security Tnstrument shall be deemed 1o have
beow givem 10 Homower when mailed by fiest cluss ool or when acwaily deliversd lo Borowet's natice
adddmess iF sent by uther means. Notice 2o any one Borrowsr shall consitate soties 30 43 Borsowers unlesy
Appiicabic Law expressly zoquires othersaxe, The neiice addross shall de the Propesty Address unless
Boctower hay devignated a subsiitote siotive sddress by notiee 1o Lénder. Barowes shiall promptly nafify
Leruier of Bomower's change of address. 17 Lender specifies & procedure fur reporting Bomawer'’s change of
nddrens, then Bormower shall only report u chakige of address Nuough 1hal specified procedure, There may be
ouly ore demgmmed notice addrers under this Serurity Ingtramem a1 sy one (ime, Any netice o Leonder shatl
b givon by delivering stor by moiling it by first clars mail to Linder's address stated horsin unloss Londer Has
dengnared anofiey aditress by notice 10 Borrower ARy role i cornsction with his Secirity Inwrument
shalE not be deemd 10 have been given (0 Lender omtil setuntly seccived by Lender. I any nouee eequired by
this Sorutity Instrument is also required wnder Appliceble Law, the Applicable Law requirement will saiisfy
the cormaponding requirement, under ths Security Intinment,

1& Gioverning Luw; Severability: Rulon of Constriction, Thiz Sscunity Instoament shall by govermned
by fedoral law wpil the law of the junsdiiion in which ibe Propeny is focated. AX rights ond obligations
contained in this Sceurily Instrument are subject 19 xny roquirements and fmitations of Applicable Law,
Apphicahle Law might expheilly ar unplicitly aflow the panies 16 agree by conirset or it might be sikent,
wuch aderwe ahall not be constnixd us b prohibition against Jigreereoit by coniset. 16 e svent tum any
provision or clase of this Securdty- Tasteoement or the Note conflicts with Applicabie Law, such eonflict shall
w1 ol oihiee peovisionr of ks Secueity Tostanment o the Mo which can be given effece withowt the
confhcling provisioe.

Ax weed in thix Secusity Joutrument: ¢5) words of 1he masculine gonder shadl mean and include
rorresponding neuiter wirds or wonds of the famining gendar, () words in the singular shall mean and include
the plural and vice versa; and {v) the word "may” gives sole discretion witheat any ubligution to take any
action,

T2 Barvowse's Copy, Barrowoer Jlt ¢ given one rapy of the Note and of (his Seaurity Instrument,

8. “Feamsfer of the Property or @ Beneficiul Faterest in Borvower. As used in this Sechion 18,
“Tratorest in 1he Praperty”™ means any Togal or bane(icisl imerest in the Propety, including, hot not Simited 1o,
thise heneficral inerests transferred 1 a bowd Tor desd, vontmct for deed, instaliment sales contyact oF eserow
igresmment, the intent of which is e wnnsfer of title hy Bormowsr a0 4 futore dat (0 4 pairchiver,

I all or ety pas of the Property oy aoy lnvcres! tn the Proporty s sold or tunsfored {or i Bomower is ooy
& uwteal person and 8 beneficind interes in Borrower ix sold or sransferred) without Lender's prioc weitien
comsent, Londer may feqinfe immedhite paymnent m fall of sl sumy secured by this Scourly Instrument,
However, this open shall not be exercisaid by Lender if such exercise is prolubited by Applicatle Law,

If Lender cxercites this opton, Londer shalf give Borower nofice of aeceleration. The notice shall
prowide & period of a0t fexs than 30 days fom the dace the natice i given in sccordance with Section 15
within which Rorrower st pay mit sums secumed by 1188 Scearity Instrument, I Boreower feils to pay these
e pevor 1o the oxpination of i poriod, Lender may mvoke any remédies gemmitisd by this Securiy
Tostrument withou Tuether notice of desrimied on Borrower,

1, Boerower's Right tu Retmsbiie Aler Acovlernibon. 1T Borrower mects eertidn vonditions, Borrower
xhalf have die nght to have snforcemem aof thie Secutaty Instrument discomtinoed at any time prior o the
cuarliest of: () five davs before sale uf de Property pumusnl to ey power of wile comained in ihis Seeurity
Tastrament: (hY such other pernd ss Applicable Law might specify for the erminption of Borfovers right 16
rpeinistaie: oF (0} entry of 8 judgment enforcing this Security [nstrument. Those conditions are that Bomawer:
&) yays Lender a¥ sums which then would be due wnder thin Security Tastrament and the Note a5 #f mo
seceleeminm bl occumed: {B) cures any defliodt of any other coveaunts ar agreemons; () pays adl exponscs
awzarred) an enfoecing thin Security bisiaument, iwluding, hwl ol findled o, roavoriable wys fues,

Initials:
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property wspection and valuation foss, sod other Teex Tipudid for the fuspose of protecting Tender's ineest
in the Property and sights under this Security Inxtrument; and éd} lakes such action 83 Londer may reasonably
roquire lo asmure thut Lender's iniorest i the Propecty and rights under (his Secudty Inspument, and
Rorrower's obligation o pay the sanes scoured by this Seenrity Fnstrumaent, stall continue unchacged, Dender
may reguire tha Borrower pay such reinsistemsnt sirs and ixpesses in one or more of the following forms,
s relocted Yy Londer: (ab cash; (W monsy onter; (o) contified check, bank check, treasurer’s check or cahier's
cherk, providd any sach: chisek is dwrt 1pod ah inciittion whose deposits are Insured by & fedeest agency,
istrmenialiry or satity. ge wh) Electeonic Bumds Tranafer. Upon reinatarzrnert by Boreowse, this Scoarity
Instrommont wud ohligations socorsd terby shll remain Bally offsctve ax i no sceslemtion hed (oeumed.
Huwsvor, fhis fight & roiustaio shalfnot apply br the case of ascoleration ander Scotion 18,

2, Sule of Node: Change of Loan Servirers Mothos of Gelevance, The Note or & pariial interess in the
Note gogether with this Seounty Insimiment) can e twold one or more times withoul prir sotiee 1o Bomrower.
A salg might result in & change in e entity known as the “Loan Servicer™) that coflects Perindic Paymems
dué under the Note and this Secority Ingeument aad parfourns other inanghpe loan servicing obligutions under
the Note, Thin Security Instrament, and Applicable Law. There also might b onie or siore changes of the { Hun
Servicer mrvalpted fo p wle of the Woke. I thare & a chitnge of the Loan Serviocr, Bosower wilk be given
writiem masies of tee change which wail state the nanme and sddress of the sew Toan Servioer, the addeess 1o
which puymemty shoubl be nade s any uther nfarmation RESPA requires in vonneetion with & sotiee of
transfec of serviomg. 16 ehe Note 18 50k and thereafier the Loas 1 serviced by & Loan Servicer ather than the
purchases of the Note, the mortgage lown servicing obshigations to Dorrawsr will reympin with ihe Logn Seevicer
or be wansferred 10 5 sweeessor Loan: Sercicsr and are nit assunied by ke Note purchaser unicas vtherwise
meavided by the Now parchaser,

Neiher Borrower sor Lander may commente, join, or be joined 1 any judicial aclion fas cither an
individuul itigant or the member of w classs that arises from the other pacty’s setions pursaant 1 fhis Security
Tustenmetd ot that sfleges fhat the oihar puety has breached any provision of, or any duty owed by reason of,
his Secunty Instrument, wnik suak Borower of Lender bas nutified the ather pary ¢with soch notice gives o
compliance with (e requiremens of Section £5) of such slioged deeach and afforded the other party hereta a4
resssiahic perind sfiee the giving of soch nolice B0 ke comective action. 1€ Applicable Law peovides & time
poitoet which must chipse before cEHATR efion can be i, it tine period witl be deemed 10 be reasunable
for purposss of this parageaph, The notice of accelergtion and opperiunity 10 cure given to Bomowes puuant
fu Section 22 and the notice of acecleraion given tu Botrower pursuani 1 Section 18 shal be deemed ©
antiedy the ootice il apportunity 10 ke crsetive nelivn. peovisions of this Scetion 20,

7). Hazardouy Subwiances. As vact in thix Section 2§; (8) “Harmrdous Subslances™ ars thoss substances
welined py toxic or hazardous subsiancex, pollivants, or wastex by Buvironmental Law wnd the following
Aubsiances; gasoling, keroyone, other flammable of tox petroliims peoduciy, 10Xic pesticiden and herbicider,
volatile solvenls, matepizis comaimng abestos or fomoaldehyde, snd radinacuve  mnenialy, ()
“Envirpemenid Law” means Teders! Jaws and laws of the jurimkiotion where the Propery it Jocated @it relaie
10 health, safety or envieonmenast protection: (o “Havironmental Cleanup” inclinies any response action,
remadial achon, or removal ackon, as defined in Environmental Law; and {d) an "Enviconmentw! Condivion™
mesna & condition (hat can cause, contribute (o, or nthorwise trigger an Environmental Cleamvp.

Bosrower shall nol cause or porenit the presence, une, dispooal, Storage, o release of any Facardous
Subacatices, or fhieaion 10 ielose any Hezardouy Subttences, on or in the Property. Boreower shil nol do. nor
allow anyene e Yo do, anylhing alfecting ihe Property o that is in violation of eny Envirommental Law, (b
which creatas an Enviroxmental Condition, or (¢} whick, due to the presence, use. e rlenne of & Hazardous
Substance, cneates @ condition thar sdversely affocts the value of the Property, The preceding two sentonces
shall mat apply o he preserice, DY, OF SIOEage 0w 1he Fropity of smmall guantitics of Hazaedouws Substantes
thal aee geverally recopnized j0 he approprinte (© normal residential sses and te maintenance of itk Property
taoluding, buy not fimited s, hazardous substances in consuemer productyl,
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Bomowor shall prumptly give Eender written nertice of (a) any investigation, claim, demand, Iawstit or
othee action by any govemmenial of sopulatory agency or prvate pany involving the Progesy and any
Hazardouy Subsiance ur Environmental Law of which Bomower has actusd knowledge, (fany Bovironmental
Conditivn, wmoluding ik nus limited e, any spiliag, fesking, dischasge, releme oy threat ol release of aay
Fnzirdoys Subsimrice, and 1¢j any condilion caused by the prosence, wse wr release of a Hazrdouy Substance
winch advetsaly wliects the value of the Propeny., If Borrower leams, or is nutified by sy governmenial or
repulntory solkiricy, DF ity privale pany, that any semoval or othe servedisbion of any Hazirdouk Subginge
affecting the Propetty is necessary, Borrower shall provpily 1ake sl necessary remedind aciions bn accordance
wilk: Bovionmenial Law Nothing hersin shall oreate sny vivigation on Lender for an Bavironmentk Cleanup,

NONLUNIFORM COVENANTS. Bormwser i Lender Ninber covenunt ami agree ak follows:

A, Accederutinr: Romsedies. Levder shall glve potice fo Bagtower prior 1o scoslecuticn Tolkuwing
Borrower's byesch of sny covemint 3¢ atresiment In this Necurity Instrument (but wut prior ta
weovkerstion under Section 18 woless Applicatile Law provides otherwise), The notice shall xpecify: ()
1hir delani: {b) e wethom reyuived Lo cure the delault; o) x dute, not dess than 3D days from. the dute e
notive i gives te Mmﬂ. hy shich the default aust e caved; ard (@) ihut Failare (o core the defanit
un we betoee the Sabe pprcilied in (e wolice siay revull in accelerstion of the mms serured by this
Security Tuistrwment uod sale of the Properly. The natice shull further infors Bovrower of the vighi to
reloniate after sccvierabion wnd the vighd 1o bring » court sction o xasert (he aon-existenoe of & defauly
oF ey oiber defonee of Borrower to scoelerution and sade, I the default Is nof cured e or hefore the
date spncified in Ge notice, Londer #t it option, awsd without Tuyther desund, may invoke the power of
sle, inchucling i cight fo ncoeleraie Toll paymient of the Wolz, and uny nther femedies pevmiited by
Applicatie Law. Lemder shall be entitied. v colfect all ow:wm;uﬂumm Peinidies
pravided in this Secon I3, iluding, but ot Emited 10, reasiadble aitorneyn’ Tees ad costs of 1itie
evidence,

1 Lander lnyskes (ke power of saie, {ender shall executs or cuuse Frusiee io execute written notice
of the ocourrence of an-eveet of defanll and of Lender's ¢lection 1o caune ke Property (o be aold, snd
ARaR tause soch motice 0 be recordod in cack coumty in witich sny part of fhe Property is lncuted,
Lender shall winll copies of the: nuties as peescribed By Applicsbie Law to Borrower xod 0 (he persomns

peescribed hy Applicabie Luw. Frustee shalf give public nothoe of mile to the persans and in fie mannet
prescribed by Applicable Law. Aler the tme required by Applicable Law, Trusioe, without demund on
mﬂmmﬂﬂmw a1 poblic swctiur 10 the highest bidder a1 the time and phace and under
the terma designated i the potice of sale in voe or more paecels und in sy order Teosice ditermines,
Trustes way postpooe sale of 88 ur sny parcel of the Properdy by pubiie announcement ot the: time and
plmpf Ty previcusiy scheduled sale. Lender o its desipnes may parchs By Property al uny yale,
Temster xball defiver 10 the purchuser Truvsee's deed conveying the Froperty without any covenuint
ar warranty, expressed or imphlisd. The recitaly in the Tissiee's 1 xhull be prisha facie evidence of thse
il of the stalivents snde thcrein. Trustee shall upply flie proceeds. of the xale ire the rﬁl}nwﬂrg arder:
in} ts AVE expensen of e xade, inchading. hut not limdted to, reasomuble Trustee's and sttorwess’ fes; (&)
i o xwwen wecured by this Security Jomtrarnt: and [t} sny excesy &n the pecsan or persons Tegaily
ontithed In i

23. Recowveyance, Kpon puyment of all sueny pecured by this Security Instrument, Lender shull soquest
Trusiee W meonvey the Property and shali waremdér this Scousity Instrament andt all notes evidencing debt
secured by this Secunty knstrument to Trosies, Frustee shell reconvey the Propenty withoul wasranty to the
person or persoen kegally cnutled 10 il Such person or porsans shal] pay any recordation covz, Lender may
charge such peraos of persans a foe for seeonveying the Property, bul only il the [oe 3% paid 1o 1 thisd party
sl a the Truses ) for services rendered shd the chargiog of the Tec ia permitied seider Applicable Law,

4. Substinic Trustes, Lenday of ity option, may from. Hime 16 thine remuve Trusmse and appoing &
SUCCERRT Trustes B0 iy Trusice appoinied herounder. Withontl conveystioe of the Property, the succoswor
tryesice shall suceed Lo ulf the Giths, power uml dulies conforeed upon Trarse horein and by Apphicabke Law.

28, Assumsption Fee. {1 there iy 3n pssumption of thie loan, Lendér may charge an asumption [ee of

USs S 300,00
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BY SIONING BELOW, Bomowes spvepis and ngreex 13 the seros and coveranis contained in (his
Security nstrumentand in any Rider sxecuted by Botrower i recorded with i,

Wiineases:

N
~-Bomower

~ESeal)
-Bapsower

........... N . - ~£Soal}
~Rorrower

{Soul)
~Rorrower
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STATE OF NEV. .
COUNTY OF &g{@.{(ﬂ
Thirs isyuanent was scknowledged before me on é "';}3‘0}'( by
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EXHIBIT “A”

AH that cartain real property sﬂ:uatect in the County of Clark, State of Nevada,
described as follows:

Parcel T

Lot Ninety two [52) of the Plat of Arbor Gate as shown by map thereof on file in
Book 91 of plats, page 71, in the Office of the County Recorder of Clark County,
Nevada.

Parcel 1t

A non-exciusive sagement for ingress and egress and anjoyment in and o the
Assgaciation property as set forth in the Declaration of Covenants, Conditions and
Restrictcions for Country Garden {Arbor Gate) a comanon Iftereast comemunity
recarded Februsry 25, 2080 in Book 20000225 as Document No, 00963, of
Official Records of Clark County, Nevada , as the same may Fom {ime 1o time be
amended and/or supplamentad, whith easement is appurtenant to Parcel One.

Assessor's Parcet Number: 124-34-220-092

v R eemae vintie v
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ADJUSTABLE RATE RIDER
{MTA Index - Faymepbt Caps)

Afrer Recording Retem 1o

 COUNTRYWIDE HOME LOBNS, INC.

MS SV-T19 DOCUMENT PROCESSING
P.0O.Bax 10423

Van Nuys, CA B1410-0423
PARCEL ID #:

12431220392

Prepured By:
KARLA R, WILBOW

04056200 GOOE348226006004
{Escrow/Closing #] ’ |Doe 113 #i
LONY e
® AR BayCption Rider Initigtg:
OT29-US (OO 03 Page1et7
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THIS ADIUSTASLE RATE RIDER is made this TWENTY - OURTH day of
JURE; 20604 , and i incoeporsted into anvd whall be deomed o mexeed snd supplenwent the
Mmgm, Deot 0F Trote, ur Sevtrity Decd fthe "Securty Inatremeil™) of the sume diste given hy die
‘ondEr ("Borrower™) kv sccurs Barrower s Adjustoble Raws Mot (the “Nowe™) 1o
COUNTRYWIDE BOXE LOANS, INC,

- {(“Longer™) of the seme date ant wvcnng thie propeny describod in the Security Tosteument and kocated st
5316 CLOVER BLOSSOM COURT
NORTH LAS VEGAS, NV 82030480
I‘Pmpmy Addmm}
AND THE zmzvmw PA‘_A’MWI‘ THERE MAY BE A LIMIT ON THE AMOUNI‘ TEEAT
THE MONTHLY PAYMENT CAN INCREASE OR DECREASE. THE PRINCIPAL
AMOUNT TO REPAY COULP BE GREATER THAN THE AMOUNT ORIGINALLY
BORROWED, BUT NGT MORE THAN THE LIMIT STATED IN THE NOTE.

ADDITIONAL COVENANTS. In addition to the vovenants smi agroomenty made in the Securhy
Fastoument, Brerowse and Lender furiher covenant aml agres as folows:

A. INTEREST RATE AND MONTHLY PAYMENT CHANGES
"Fhe Nole provides for changes in the interodd rate wnd e monshly paymients, 25 follows:

2, INVENEST

TA) lnfuvwnt Rute

Trdeeest will be chasged on unpaid pmcnpa! until the Al aacunt of Prigipal has beon paid, [ witi pay
iniorest o o youcky e of 1.625 %, Theimemnraw 1 wil pay may change.

The interest e roguired by this Sechion 2 is the raie 1 wal) pay bath before snd afler any dafacit
described in Secton 1B of the Nore,

TONY .
& AFM PayOption Ridst Initiats:
RIS () 0 Pags 2 ot /
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0} Interest Rate Change Dutes A

The interest fine T will pley insy changoon e Licst hay of
AUBUEY, Z0D4 « and on thel day cvery monih theseafier. Exch date on which my terest
iz could change ix calfed an “lnterest Rate Chenge Dase,” T now e of interest will became elfective an
ench Inicrox Rate Change Bate,

) Trndex

Beginning with the {irst Change Date, my adjustable

interesl, rate will e based on an Index. The "Iadex” is Lhe
*Twelve-Month Average® of the annual vields on actively traded
United 3tates Treasury Segurities adjusted to a constant
maturity of ane year as rublished by the Federal Ressrve Board
in the redera) Reggrve Statistical Release sntitled *Be ected
Interest RaLes (H.IB51" (the "Monthly Yields”). The Twelve
NMonth Average is deotorminod by adding segother the Monthly
Yields for the must recently avallable twelve months and
dgividing by 12. The most recent Index figure available asz of
the date 15 dave before each Change Pate is called the
"Cursent Tndex®.

¥ the Index 3% no dooger available, the Note Halder will choose & new imdex that s based upon
comparibic infomiation. The Maote Holder will give me notice: of s cheice.

(D) Cakcsluiion of interest Rute Changes

Befor: cach intorost Rate Chmnge Date, dhe Nede flokier will cxlewlnis my new interest rate by adding
THREE & ZS/18002 peretainge poinits}
% 3,025 %) the Cumrend lodex, The Mote Holder will then round the result of this addition w0 the
nearest oac-sighth of dee percertage pomt {0.125%). Thix rownded novount will be my new inlerest rate wntil
the next Interest Riate Change Dme. My interewt rate witl never be grewter than 10,325 %

cONY
& AR PayOpton Rios inftiaks:
AD7INUS {OTOZROL Pagedef?
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X FAYMENTS

£A) Thre snd Fidcr of Peyments

il pay peincipal and intcrost Ny Fuking & paymenit every month,

| will make my montity paymernis on the FIRST day of cach month beganaing on
August, 20064 . 1 vall roake these payments gvery menth umil 1 heve paid all the
peincipal s anterest amd any othicr chutrges sdescrived below that { may dwe eader this Note. Buoh monthly
pavroent will be applicd t interest befoes Principad. Hoon JULY 01, 2034 o [ ostlll pwer

amnounix pisder 4he Note, 1 wilk pay those amounts in full on-that date, which is called the "Maturty Thate,”

T will make my roputhly peyrments at
.o, 3ex 1021%, Van Nuys, CA $14910-021%

or u s diffarest place if weguired by the Note Holder,
{83 Assount of My Initial Mooty Payments

Each of my inidial monthly paymenis will be in the amontof & § 527,79 . Ths
MO Ay change.

& Paymeni Clarmge Daies )

My wmosthly puyment may chanpe as required by Seaiion XD) bhefow beginning on the
firan dayof BUGLSET, 2005 . snd om thay day svery [2th monih

arerenfier. Bnch of tess daies teontiod A "Paymaent Chimge Dare.” My montly pryment slso will change at
any vme Sectmn 3(FY or 3¢k below ragures e to pay & differont monthly payment.

#will pay (I smennt of my new mombily payment each tonts deginning on each Payment Change Date
or ax provaded in Seesion 3F) or 3(G) below,

(D} Caktwtsiion of Monthly Paymens Chungey . -

A¢ Teass 30 days before caelt Fayment Change Diste, (he Noic Holdor will calpulale the amount of the
monthly paymont that would de sufficient 10 repay the unpaid principal that I am expecied to owe at the
Fayrment Change Dalp in full on the matrity duie in substaouslly eguat inopliments at the dndorest filg
effective daring the month preveding the Pasmeni Change Diie. The sexull of thix ealeulation iy oakled the
*Fult Payment®. The Kote Hulder will then cakeulaie the amowst of my monthly payment due the month
prscedig the Payvioent Change Tise mvliiplied by the nuwier EU7S, The result of this cakiadstion is called
the “Limied Fayment.” Unless Sechon B or HG) below requires me o puay » diffetont gmaotm, my new

v T
® AHM MayQplion Riter ’ infials:
TOTROYT {00 O Page & ot 7
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requirest monthly payment will he teaser of the Lintited Paymwnt and the Pull Paymenl. T aiwe have the option.
nch month i pay wore than the Limited Payment up w0 i including the: Folt Pagroent for my momibdy
aYIment,

K} Acklitions to My Unpaid Princips

My monthly payment eoukd be tesa than the amount of (e interest portion of ite smonthiy peyment that
woulid de xaliciem h ipiy the uapaikd principal § awe a1 the mimthly peyment date in full on the Mawrity
Dt wn: substaetially squal paymenis. I so, wach month thut my mmsth!y puyrmem. is less than 1he intaveat
portion, the Nole Hobder will subteact the amoeont ol my monthly payment from the amaunt of the interest
purtion snd will add the difference 10 my unpsid peincipal. The Now Holder sivs will wid inerest on the
amount of thin diffeeonce @ my smpotd principal sachk menth, Tho imeres] cue vn the fmersst added 1o
Principal willbe e sate reguuett by Sectivn 2 above.

{Fi Limit on My Unpuid Principal; Incressed Manthly Paymient

My umpaid prncipal e paver sxcoed & teaximum smount eguat .
ONE HUNDRED FIFTEEN penent ¢ 115 % of the Principal amownt 1
originatly borrowed, My unpnid principal conld exceed that maxavum ampun doe to the Limied Payments
nd isiiepest zate inoreases. In that svent, on fhe dae th my paying my montdy payment would canse me 1o
wxpeed thay Bimil, 1wil) instesd pay & new mithly payent, The new monthily pavenemt wilk be in an amoumt
haa wonthck b sufficient 1o repay my then mnpaid priscipal in fdl on e Matrily Eale i subscantiatly equsl
metaliments at the. current inlercst raw,

{G) Required ¥all Paymens

O the Tifth Payment Change Dute sud tn cach sweeeeding fifth Payment Change Dite thersafter, £ will
tegin paying the Full Payment us my monthly prymant satll sy monthly piryment chinges again, 1 siso wall
begin paying the Faddf Payment s my munthly payment nn (he finsl Payment Change Daie.

4. NOTICE OF CHANGES

The Ntz Holder will detiver or owal t0 e & notice of any changes in the smount of my monthly

peytnent Sefore the effecive date of &oy change. The notice wall include informetion reqguired by jaw (o be
given e antd also the ttke and solephone rumber of 5 person who will atiswer ofiy question 1 may have
regardeng the noee.

TISUS (Do 07 Paga 50t 7
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B. TRANSFER OF THE PROPERTY OR A BENEFICIAL INTEREST IN BORROWER

ng& PayOptior Rider
[ f 3
DTRSYS (Brayor Page 5 ot 7

Limfor Covenant 18 of the Scourity lostsuencnt kv amended to read ax follows;

Tramler of the Froperty o & Beneficisl Interest in Borrower. As used in thix Section IR,
“hiversst in the Propeny” mcans auy legal or denelicial mterest in the Propanty, including, bt not
Timigsd 1. these bensficial imlorssty ransfzreod in o bond for deod, conteact Yor deed, insaliment
wiiox conteact 0 eaconw Rgreemrit, the infent of which 3% the tranafor of tile by Boower at 8
funure date 4o 8 purchaser,

1 al) or any pant of the Property or any Interest in ¢he Propony i sld o wransferved (or 4

Burerwsr is not rnatuent peros and & boneficind intorest n Borrawor iy sobd of sansiarred) without .

Lender's puor weitter: consent, Londur mmay reyuire jowncdisle paymont in fubl of all mims seoured
by 1his Secunty frmrgent. Howsver, this optaon shalk not be exercised by Lender i such gxervise
i prokibitert by Appheahle Law, Lender alao shalf no excreise this opiion if: (&) Borrower cause
10 he submnitied 1o Lender wiformation requirsd by Lender 10 ovaluate the intndod transferes msif &
mew lomn were belng made 10 the rransderee; and (5) Lender eousonably determines that Lemxder's
wecurity will not he impaired by the Joan awsumpbos and that the fisk of & hreach of any covenanl ar
agrecmsnt in this Sevarity insiramont i acuspatsle to Lander,

To the ement permiticd by Applicable Law, Lender may chape ¢ roavonable foo as a
gondition 1w Exnder’s consent 1o the Yuam ssumption, Lender siso may reguire the tansiers o sign
BN ASSUMPELY ggrecment Thit 14 acceptabie 10 Lander and that obligates (b iransdorss 10 keap Ml
the promisey and agreemcnts made in the Note amd in s Security istsument. Botrower will
comtinue 1o be phligated under the Note and this Secarity Instrrment urdess Lender releases
Borower in writing.

I Tewder exercises the option 10 reguire mediate payment in full, Londer shall give
Borrower notice of scoelorativn, The notice shall provide » perind of not lexs than 38 days from the
disie the notice is given in sccordance with Seckion 5 within which Rorrowsr must pay all sums
wcured by this Secarity nuteument. I Pomrawer SN 1o pay Wose sums priar 1o the explesion of
this period, 1.ender may invoke any remedics permited by s Soeunity nsinimaent without further
nolice o demmand on Borower,
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BY SIGNING BELOW, Botrower secepls and ageeex 1o the wrms wod covenants conbned in s

Adjavtabile Rete Rider.

tSealy

Heryeywer

——ESEAY)

~BiTowes

tSeal)

-Horrywer

e = I £ |

conv
8 ARM PayOption Fde
YO72e-US (0742} 01

Page rol7

~Bomourr
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For 10 #+ 0ODAIQB22EDBE0N4

THIS |4 FAMILY RIDER wmade (bls WENTY=FOURTH  dayol oune, 2004 « aruf 3%
moorpiimied Wto and shall be deemed 1y amend and supplerment the Mortgage, Decd of Trust, or Security
Deed ghe "Securily Instrament™) of the skme daie given by the underduned {the "Barrower”™) o secaes
Berrowst's Noke to
COUNTRYWILE BOME LRANE, INC.
e “Lender ) of the sme dsz and covenng ihe Property described m the Beeurity Instrument and located at:

5316 CLOVER BLOS30M COURT, NOKRTH L&S VEDAS, NV 88331-~0480
Wirepmry Addresst

1-4 FAMILY COVENANTS. I addition 10 the covenents and sgraemeats modke in the Secarty
Instrement, Bamower aod Lendor Rugthor covenant and agree ax fallows:

A, ADDITIONAL PROPERTY SUBJECT TO THE SECURITY INSTRUMENT. Inaddilion o ihe
Property doscribed in the Security Instrament, the following items now or hersafier stiached io the Property to
the axtent they see Axrures are ndded s she Property doseription, and shadl also cormtitate the Property covereg
by the Security Instrument dudlding muterials, spphiances amd yoody of overy milune whalseyver pow of
hereafier oemed in, on, or ueed, oF inlended to be uwed in ronnection with the Property, including, by net
Trniad to, thoae Toe the purpeyss of suppliying or dixtriboting kesding, cooling, slecedony, gas, watee, gir and
Fight, fire preveniion and extinguishing spparatiug, seority tnd sopexs contre) apparaius, plumbing, bath 1ubs,
waer hoatom, water losels, sinks, ranges, sioves, wedfigersiors, dishwashers, disposals, washees, drysrs,
awnings, storm windows, stoem doors, sereens, blinds, shades, custaing and cosain rods, atached mimor,
cabineis, pancling and steched finar covesings. all of winch, including replucemonts and addtiitions theretn,
whall be deemed 3o Be and romuiin 3 part of the Proporty covered by the Seonrity fstrument, A of the
forcgoing togeihcr witly the Propemy described in the Security Invrument (or the leasehold estate 3f the
Scentity nsirurneut s 00 a leancholid? are referred 10 0 this 1-4 Fumily Ridler snd the Selurity Inssturment ae
the “WY"

B, USE ©F PROPERTY: COMPLIANCE WITH 1AW, Burrownr shall not seuk, sgees 10-ar make 8
chuage i the use of the Propenty or 45 zoming iassification, unless Londer has agresd in welting 1o the
change. Borgower shall comply with all Sows, ordinaness, regulations sed requirements of any gavesnmernital
body applicalie 1© the Propeny,

€. SUBORDINATE LIENS, Bxcepd as perrniticd by fodersl law, Borcower shall not sflow any lien
infurior to ke Security Inmumert to be perected against the Property withmat Lenders prior writien
permssion,

D, KENT LOSS INSURANCE, Borrower stall mainwin insursnce sgainst 1ont. Joss in addition to the
other hadands fit which msumice ts required by Section 5,
E "BORROWER'S RIGHT TO REINSTATE” DELETED. Seciion 19 3s defeied.

F. BORROWER'S OCCUPANCY. Unless Londer and Burrower otherwise ngres it writing, Scctxﬁm 6
consoming Borrower's pevupancy uf vho Property iy defoted. v

DY #71 coomr0y G, LowO) Fage Zut 4
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DO 1D #: DUOE3EEZZEI05004
6. ASSEGNMENT OF LEASES. Upon Lentar's peguast after default, Borrower shall asvign 10 Lender
a1l feases of the Propenty and ull securiy depoxits rde in connectinn with leases of the Property, Upos the
meaignmenit, Leuder shatt heve the night to modify, extend or termisaie the exiating lespes and 1o cxecate now
Teames, it Lamdeds 20l discrenon. Ax used in this parspeaph G, the word "lease” shall mean “sublense” if the
Security Inmrument ix on & feaschold,

H. ASSIGNMENT DF RENTS: AFPOINTMENT OF RECEIVER: LENDER IN POSSESSION,
Bofrower abaiiuicly and uncandibonally aesige sl trunsfers fo Londer st abe romis and revenues {'Reats™)
of the Propény. regasdless of to whim the Rents of the Property are paveble, Borower suthorizes Lendet or
Lander's ageuts o collect the Rents, ard agrors thut cach 1onunt of the Propeety shadi pay the Remts o Lander
or Londer's agente. However, Borrower shall receive the Rems umil: (1) Lomder bas grven Bommower aotice of
et purruant 10 Section 22 of the Socurity lavrument, and (i) Lender hax given nofice to the toosnids) that
the Rents are (o be paid 1© Ferkler on Londér's sgent, Thin awigmment of Renrs constitiies an absolits
wsxignment xod nob an gasignenent Soraddinonad seemity only.

I ender gives actice of default 10 Borrowes: (D) all Rénw ssceived by Botsower sk be held by
Bosower . wrusee Toe the benefit of Lender only, 10 ¢ applied (o the xims secured by the Sccprdty
Tnateament; (i) Lenter shatt de emidied 16 colloet and receive all of the Rems of the Propenty; (iil) Bomower
agiecs thal cach: tonaet of the Praperty shiall pay &1 Rents due sad unpaid o Lander or Lender's ugerms wpon
Lender's weilten desnand to the tenant; 1iv) pniess gpplicsble Iaw provides otherwise, s Renis collected by
Lomber or Ecrbermagents shatk be nppilied first 10 the custy of wuking comtrod of and managing the Property and
colleotng the Romy, inchiding. but e Bwited o, alfomeys fees, reoeivers feos, prothivey on recoiver's
bonds, repaie pod mxiciennncs costs, Wisumnee promioma, tuxes, wseeawnents and uther charpes on the
Proparty, snd then to she suow socured by the Svourity Tstument; §9) Lendér, Lendars agents or any
jutetully sppoirted receiver sholl be fabke (0 pocount for only those Rents scwally received; and (vi) Lender
shalk be cntitled 10 buve & recciver appoined o teke possession of and manage the Froperty and collec) the
Reows and peofiy desived from the Property withou! wey abowing wx 10 the insdeguacy of the Pmperty a4
secwrity.
rgrymn Fents of the Property are #iof sufficiont 19 cover e cosis of taking conlrol of and managing the
Property and of collecting e Remy any funds oxpetind by Leénder for sach purpoxes shall become
indebiedness of Bosrower 1o Londer secured by the Scourity Ynssrument pursuant to Section 8.

Borrowsr repessenta ongd warnsety that Borroweer s pot exceuted any prior sasignment of the Rents and
has nes. perforened, at will not pecform, any sot thik would prevent Eander from exeruixing s rights under
ihis parsgraph.

Lendor, o7 Lender's sgents o a jificialty appoinied rocaiver. shall not be required 1o enter npon, laka
control of o mainiain the Property baefore or alter giviag notice of deliult ta Borowear, However, Lewder, or
Eonger's ageets or 3 jodicially appainied receiver, way 00 S0 #l any e when @ defaull docurs. Any
applicationof Rents shall not cure or waive any defaalt oF invafidaie say other dght or remedy of Lender, Thsy
msignmcxlst o Renits of the Broperty shall terminatc when ol thie sums sceured by the Security instrmmsent are
paid in full,

3 CROSS-DEFARLT PHOVISION, Borowers dofaclt or hreich under any nole o agreement in
which Lendes his &t imtorest xhindl be a hreach under the Seeurity Instnimest and Londer snny {gvoke any of
the remiedires permitied by the Secunity lnstrument, el

O 7R (OORLBE THL (Rt} Page 3 of 4 Wm ey
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BY SIGNING BELOW, Borroywer secepts and agrees 10 the torms and provisions comained in this 14
Faenily Rider.
{Seal)
- Hosprewer

(Seal)

~ Hoyrowse

(Seal) -
- Borrowesr

_(Sead)
» Pomrower

QR A7N (oo D1 GHL toeT) Py & oA 4 Form 3178 101
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POl ID Kr 00D6348326006004
THIS PLANNED UNIT DEVELOPMENT RIDER is mmie this TWENTY-FOURTH  dayof
AUNE, 2006 « and v incorparated smio and shall be deamed 1o amend gnd suppinment the Morigups,
Beed of Test, ot Secority Fxed the "Bécurity Instramend™) of the sume date, given by the tndersigned (he
“Borrowsr™"} to tecure Borrower's Note
CQUNTRYNIDE HOME LOANS, INC.
tthe “Lemier”s ol the xame dote snd covsting the Propetty doseribed i the Secumy Instaumentand Tocated sl
53:6 CLOVER BIQSISOM COURT, NORTH LAS VEGAS, NV 8903i~0480
[Foperty Addren|
The Praperty includes, bt is noy mited fo, 5 parec) of Jand improved withk & dwalling, iogather with olhet such
piurcels st contain comimin sreas and facitities, bs described in
THE COVERAN®S, CONDITIONS, AND RESTRICTIONS FILED OF RECORD THAT APEECT THE
PRUPERTY

{the "Deglmusion™). The Proporty i 4 part of a planced wit developroens knnwa as
SRBOR GATE
| Naime nf Pliisod il Dovchmpiment}

tthe “PLIDM), The Property slxa includas Bomrower's iilerost in the homeavwmers asseciatins or equivalent entity
owning 0F managing the commun aeas ad facitities of the PUD ghe "Ownars Association”) and the uws,
banafins and provecds of Bomower's iterest,

~ PUD COVENANTE. In addition (0 the covenants and sgretment made in the. Security Instroesent,
Borrower wnd Lender furher covenant and agres ax follows:

A, PUD Obiigatioms. Borrower shalt perfosen afl of Bocrwer's obligations under the PUEYs Conmitoent
Pocuments, The “Constiieent Documenta” arg the (i) Doelazation, (11} agicley oF weopnmlion, st inknanent
or any equivalent document which creates the Owners Axsociatumt; and (i} any by-laws or pthor rules of
ragulntions of the Owness Association. Bosrower shalt promptly pay. whes due, all dues snd axxessments
imiposed pusssent 16 the Corstituent Dovupnaits.

B. Property Ineurance, So lng s the Qwnéts ARspeialion maintaing, with & génerndly acteed bisurance

carrier, B “master™ or “blankel” policy inmwmeing the Propenty which ix satisfactory to Lender ant which provides.

insurance coverage in the smounty (ncluding deductible levelsy, Tor the perinds, and against Iovs by fire
hazards meluded within the 1srm “exzended coverage,” rnd any other havards, including, bt not lirited to,
caribguakes and floodr, for which Lender requires insueance, then: (1 Lomder waives the provision in Scction 3
for the Periodic Payment o Lender of the yearly prormium inwslimens for propeny insumnce oe the Propeity;
and O Bomower's oblgation pader Section S 16 mabitsin propedy insueance coverage tm the Praporty s
desrned sutisfiod K (ke extent that the required coverage it provided by e Ownors Associnsion palley.

qu 0008 01 THA, (oW1} Fage ok 4
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What Lender rsquirge as n comdition. of this waiver con Changs during the term.of the loan,

Borowet shill give Lemder pronpl notice of any lapse in regirired propoty insorance coverage provided
by the maater ar blerikos pohicy.

In the event of & dimrbation of propaety insumnsee proceeds i Beu of rentostion or epair following 2 1oss
1o the Properey, oF tu common areus and Tacilities of the PUD, any proceeds payable 16 Bomawer ars horehy
ancigned and shal) te pwid to Lenter. Londer shatl apply the proveads 1o the sums scoured by the Secury
Intyrument, whether oz pot then dite, with fhe gxcess, 3T any, paid o Borowor.

. Public Lisbifity Insurance. Bormwer shall take such aclions ax mzy bt rcasimablo to inture thas e
Dwner Associaiion maintsins 1 public hability itsurance policy aeceptible in fomm, amourt, anl exient uf
COVErRC 0 konder.

B Condemnation. The procceds of sny swaed of cleim for damnges. direct or gonsequential, payabie to
Bosrower in comnaction: with any condemuation or other Wking of x] ar sy pan of the Property or the common
sreax and fncifitics of the PUT, or for any conveyance in diew ol condemantion, kee bardby assignod oot shal be
peid to Lemder, Such proceeds shull he upplied by Lomder to the sums soctred by the Seonrity Insirument a5
provided in Seciion .

K. Lender's Prior Consenl. Botawser ahall nol, except afior nofice W Lender and with Lender’s prior
weritten consent, cither partition or subdivide the Property or congen( to: {i) the abandoninest of Eemination of
the: PUD, oxcepi for abandosment or terminabion requited by [ew i the ease of aubstantial destraction by fire or
ather casuplty of ih the cite of & taking by condemnasion or eminent domain; {4) any amemiment to sny
peavision of Ihe "Contitient Doowments” iF the provision is for the express henefit of Lander; (i) erminanon
ol professional tmagement and ssxmption uf self-management of the Ownees Assaciation; or {iv) any action
which would have the effect of fendaring the public Fabitity hisurance covernge mmntained by the Owoers
Axxoyistion uracsepiabkc 1o Eonder. :

F., Rensedien, [T Bomrower oes nol pay PUD Jues and sssessmenis whea due, then Londer may pay them,
Any amounts disborsed by Lavder wider this paragespke F shotl berome additionad debt of Burrower recuted by
the Becurity Instrumens. Unissx Bamrowar and Londer agree 0 ather texms of payment, these amaounts shalf hear
joizrest from the gate of disbursoment at the Nole maie and shafl be poyable, with interest, upon nolice from
Lender o Bopower requesting paymori,

&q:?n 0OGEI 01 CHE (08T Fage 5 ot &
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BOC Ip #: I00£34B726006002

BY SIGRING BELOW, Borrower scagpis and agrees todhe terms and provisions eontaimed in this PUD Rider,

£ f |
DEMNIS L. JUHN

ko ; {Soab)
N + Oyt

{Beaty

« Besrower

{Seuky

- Bopowet

!
i
i
!

- {Seal}
= Renerrvover

QB 7 1000801 Gt {080) Paget ot d fom 150 YE
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Fees: $15.00
RIC Fee: $26.00
© BRE202011 G3:24:45 Pid

Recording Requested By: Receipt # 17061
Povped By Diana DeAvila Requesta:
SE0D0TT ~ CORELOBIC
gfhen reﬁ;mled mail to: ‘ Recorded Byr CYV Pgs: £
CoreEogic -
o e tary . , DEBBIE GONWAY
Atm- Relmse Depa CLARK COUNTY RECORDER
l!lllﬂllﬂl lllﬂll@l@ilﬁjﬂl@l!lllﬂ fil
Tax i 12431220092
Property Address:
5316 Clover Blessont Ct
Marth Las Vegas, NV 890310480
NVO-ADT 14157743 6/14/201 1 . This space for Reconder’s use

MIN #: 1000157-0003681336-4 MERS Phone #: 888-679-6377

ASSIGNMENT OF DEED OF TRUST
For Value Recelved, the nndersigned holderof & Deed of Trust (herein “Assignor’y whose address is 3360 8.W.
34TH AVENUE, SUITE 103 OCALA, FL 348474 does herelyy gramt, sell, assign, transfer and convey mnto €.8.
BANK, NATIONAL ASSOCIATION, SUCCESSOR TRUSTEE TO BANK OF AMERICA, N.A.,
SUCCESSOR BY MERGER TO LASALLE BANK, N.A., AS TRUSTEE T0O THE HOLDERS OF THE
ZEINI MORTGAGE LOAN TRUST 2006-0A1, MORTGAGE LOAN PASS-THROUGH CERTIFICATES,
SERIES 2006-0A% whose address is 9062 OLD ANNAPOLISED, COLUMBIA, MD 21045 all benieficial
irterest under that certain Deed of Trust described below together with the note(s) and obligations therein deseribed -
and the money due and fo become doe thereon with interest apd a1l rights accrued or 1o acerue under said Deed of
Trust.

Original Lender: COUNTRY WIDE BOME LOANS, INC,

Made By: PENNIS L JOHNSON, AND GERALDINE J JOHNSON HUSBAND AND WIFE
AS JOINT TENANTS

Trustes: CTC REAL ESTATE SERVICES

Date of Deed of Trust: 6/24/2004 Qriginal Loan Amount; $¥47,456.00

Recorded in Clark Connty, NV on: 6/30/2004, book N/A, page N/A and Instrusment number 20040636-0002408
1 the undersigned hereby affirm that this document submitied for recording does not contain the social security
number of any person or persons.

IN WITNESS WHEREBOF, the undetsigned has caused this Assignment of Deed of Trust fo be exaouted on

e P

MORTGAGE ELECTRONIC REGISTRATION
SYSTEMS, INC. '

By: M’KW %ﬁwga’

Martia Munoz, Assistant Sceretary
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Stare of California . ] . -
Connty of Ventura

; g 15 ’Zéé before me, Carel Marie Littleford, Nowry Public, personally appeared Martha'Mitnoz,
who frroved to fne on the hasis of satigfactory evidenss to be the person{sywhose nama(s)is/age subscribed 1o the
within fsinument and acknowledzed 1o me that hé?‘sbéfthef exocuted the same in bé/her/thait authorized capacity
{iesys, axéc;patby fidfherfthelf signature(sy on the instrumeant the person(sy ar the entity npon behalf of which the
person

acted, executed fhe instcaement,

.’/ . N
TERY under the laws of the State of Catifornia that the foregoing

GAROL MARIE UTTILEFORD

Comntniysion # 1875468

Notary Public « Galiforaix
Las Angeles Qaunty

My Comm, Expires Jan 2. 2074

x

@o CCOUIELS "D@r\n\‘ b L=Honr sore ' !
Gerolck sne D o0 asoil
! .
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Inst# 201 202220001651
Foes: $17.00

W/C Fee: 30.00

Q22212012 091728 Ak

Receipf #: 1073374

Requsstor:

ALESS! B KOENIG LG (JUNES
Recorded By: MBH Pga:1

: DEBBIE CONWAY
When recorded return to; GLARK COUNTY RECGRPER
ALESRSI & KOQENIG, LLC
D500 W, Flaminge Rd., Suite 205
Las Vegas, Nevada 89147
Phone: (H12) I22-4033
APN. 124.31-220-092 W Trustee Sate # 29628-5316

NOTICE OF DELANQUENT ASSESSMENT (LIEN)

in accordance with Nevada Revised Stetutes and the Association’s Declaration of Coverants, Conditions and
Restrictions {CC&RS) of the official records of Clark County, Nevada, Country Gardens Owners'
Assocation has a lfen on the following legaily described property.

Fhe property against which the fen s insposed is conmonly referred to 85 5316 CLOVER BLOSSOM
CT, North Las Vegas, NV 89031 and more particularly isgally described as: LOT 92 Book %1 Page
71 in the County of Clark.

The owner(s) of record ss reflecied ov the public record as of today’s date is (are) 3ENNIS i &
GERALDINE J JOHNSON

The malling address(es) is; 5225 ELM GROVE DR, LAS VEGAS, NV 8%130

The total amount due through foday’s date is: §1,095.50. OF this total amount $1,020.50 represent
Collection. sad/or Attomey fees, assessments, interest, late fees and service clarges. $75.00 represent
collection costs, Note: Additional monies shall acorue under this claiin at the rate of the clatmant's regular
monthly or special assessments, plus permissible lmte charges, costs of collection and intersst, accraing
subseguent to the date of this notice.

Date; Japu

By | A, QA ‘ )
Ryan Kerboy, Bsq. of Alessi & Koenig, LLC on bebalf of Country Gardens Ovwners' Assocation

State of Nevada ‘ _
County of Clark TR, i, 351 R
SUBSCRIBED and SWORN hefore me Sanunry-3dr2632

Te.  LANI MAE U, DIAZ Signan, - '
Notary Public Shats of Nevado (Sign uﬁtﬂrm
% No. 16-2850-F ("“"‘**—')

My opph. wxp. Avy. 14, 2014 | WOTARY PUBLIC

(Seal)
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Inst & 201202220001527
Feoe: $17.08

WG Fee: $0.00

0272212012 69:17:28 AM
Feoeipt#: 1973346

Requesion

ALESS & KOBNIG LLG JUNES
Recorded B MEBH Pgs: 1

DEBBIE CONWAY
When recorded return to! CLARK GOBNTY RECORDER
ALESSI & KOENIG, L1.C
5500 W. Flaminge Rd,, Suite 205
Las Vegas, Nevada 89147
Phone: {702) 222-4033
APN. 124-31.220-092 T : Trustee Sale # 30488-5316

NOTICE OF DELINQUENT ASSESSMENT (LIEN)}

In accordance with Nevada Revised Statutes and the Association’s Deelaration of Covepants, Conditions and
Restrictions (CC&Rs) of the official recerds of Clark Cownty, Nevada, Cowntry Gardens Owners'
Assocation has a Jien on the followdng fepally deseribed property.

The property agatnst whick the lies is imposed is commonly veferred to a5 5316 CLOVER BLOSSOM
CT, North Las Vegas, N¥ 89031 and more porsicufndy legally described as: PLAT BOOK 91
PAGE 71 LOT 92 Book 21 Page 71 in the County of Clark

‘The owner(s) of record as reflected on the public record as of today's date is fare): DENNIS L &
GERALDINE J JOHNSON

The mailing addressies) is: 5225 ELM GROVE DR, LAS VEGAS, NV 89130

The tfotal amount dus through today’s date fs: $1,150.50. OF this total amount $1,075.59 represent
Collection and/or Attorney fees, assessments, interost, late fees and service charges, $75.08 represent
cotlection costs, MNote: Additional monies shall seore under this claim at {he fate of the claimant®s regular
monthly or special assessments, plus permissible Jate charges, costs of collection and interest, zccruing
subsssquent to the date of this notice,

Date: F&w/
By: B

Ryan Kerbow, Esq. of Alessi & Koemg, LLC on behalf of Coundry Gardens Owners' Assocation

State of Nevada
County of Clark
SUIBSCRIBED and SWORN befcre me Webruaryk‘ 2012

LANi MAE 1, DIAZ " 3
Notary Poblic Stads of Revode (Sigantu ¢
No. 10-2000-1 g

% thy ogpt, sxp. Aug, 24, 2004
Ry vk, . bon A NOTARY PUBLIC

{Seul}
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inst # 201204200000428
Feee: $17.00

H/C Foe: $0.00

0412012012 B8:2¥:12 AM

feoeipt # 1136968

Requesior

ALESS] & KOENIG LLC (JUNEE
Recorded By: 8A0 Pge: 1
DEBBIE CONWAY

THE ALESSE & KOENEG, LLC
9800 West Flamingo Rd., Ste 205
Las Vegas, Nevada 89147
Phone: T02-222-4033

APN, 124-31-220-092 Trustee Sale No. 304885316
NOTICE OF DEFAULT AND ELECTION TO SELL {INDER HOMEOWNERS ASSOCIATION LIEN

WARNING! IF YOU FAIL TO PAY THE AMOUNT SPECIFIED IN THIS
NOTICE, YOU COULD LOSE YOUR HOME, EVEN IF THE AMOUNT IS8
IN DISPUTE! You may have the right to bring yeur account in good standing by paying al} of
your past due payments plus permitted costs and expenses within the time permitted by law for
reinstatement of your account, The sule may not be set until ninety days from the date this notice of
default recorded, which appears on this notics. The amount due is $3,396.00 as of March 27, 2612
and ‘will increase until your secount becomes current. To arrange for payment to stop the foreslosure,
contact; Country Gardens Owners' Assocation, o/o Alessi & Koenig, 9500 W, Flamingo Rd, Ste
205, Las Vegas, NV 89147, (702)222-4033.

THIS NOTICE pursuant to that certain Notice of Delinquent Assessment Lien, recorded on
February 22, 2012 as document number 0001651, of Official Records in the County of Clark, State
of Nevada. Owner(s): DENNIS L & GERALDINE J JOHNSON, of PLAT BOOK 91 PAGE 71
LOT 92, as per map recorded in Book 91, Pages 71, as shown on the Plan and Subdivision map
recorded in the Maps of the Counly of Clark, State of Nevada, PROPERTY ADDRESS: 5316
CLOVER BLOSSOM CT, North Las Vegas, NV 89031. If you have any questions, you shouid
contact an attorney. Notwithstanding the fact that your property is in foreclosure, you may offer your
property for sale, provided the sale is concluded prior to the conclusion of the foreclosure.
REMFEMBER YOU MAY LOSE LEGAL RIGHTS IF YOU DO NOT TAKE PROMPT ACTION.
NOTICE IS HEREBY GIVEN THAT Alessi & Koenig, LLC is appoinited trustee agent under the
abave referenced Hon, dated February 22, 2042, on behalf of Country Gardens Owners' Assocation
to secure assessment obligations in favor of said Association, pursuant to the terms contained in the
Declaration of Covenants, Conditions, and Restrictions (CC&Rs). A default in the obligation for
which said CC&Rs has oceurred in that the payment(s) bave not been made of homeownurs
nssessments due from Jamuary 10, 2011 and all subsequent assessments, late cherges, interest,

colisction andfor attorney fess and costs, -
Dated: March 27, 2012 W 1( ~ -

Ryan Kerbow, Esg. of Alessi & Koenig, LLC on behalf of Country Gardeus Owners” Assocation
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st #: 201210310000738
Feeg: $17.00
/G Fee: $0.00
10134/ 2012 GB:04:08 Al
Reczipt # 1354103
fequeston ,
ALESS| & KOENIG LLG
ftecorded By: MATY Pgs:i
DEBRIE CONWAY
CLAHK GOYNTY RECORDER
When recorded mail to!
Alessi & Koenig, LLC
9500 West Flambiugo Rd., Snite 205

Las Vegus, NV 89147
Phoues 70242224033

APN: 124-31-220-D92 TSN 30488-5316
NOTICE OF TRUSTEE’S SALE

WARNING! A SALE OF YOUR PROPERTY IS IMMINENT! UNLESS
YOU PAY THE AMOUNT SPECIFIED IN THIS NOTICE BEFORE THE
SALE DATE, YOU COULD LOSE YOUR HOME, EVEN IF THE
AMOUNT I8 IN DISPUTE. YOU MUST ACT BEFORE THE SALE DATE.
IF YOU HAVE ANY QUESTIONS, PLEASE CALL Alessi & Koenig at 702«
222.4033, TF YOU NEED ASSISTANCE, PLEASE CALL THE
FORECLOSURE SECTION OF THE OMBUDSMAN'S OFFICE, NEVADA
REAL ESTATE DIVISION, AT 1-877-829-9907 IMMEDIATELY.

NOTICE 18 HEREBY GIVEN THAT:

On Nevember 28, 2012, Alessi & Koenig a3 duly appointed Trustee pursuant to a certain liem, récorded on
February 22, 2013, as insirument number H001651, of the official records of Clark County, Nevada, WILL,
SELL THE BELOW MENTIONED PROPERTY TQ THE RIGHEST BIDDER FOR LAWFUL MONEY OF
THE UNITED STATES, OR A CASHIERS CHECK. at; 2:00 pam., at 9500 W, Flamingo Rd., Suite #205, Las
Vegas, Nevada 89147 (Alessi & Koenig, LLC Office Bullding, 2™ Floor)

The street address and ollier common designation, if any, of the real property deserived above is purported to
be: %316 CLOVER BLOSSOM CT, North Las Vegas, NV 80031, The owner of the real property is
purported to be: DENNIS £ & GERALDINE J JOHNSGN

The undersigned Trustee disclaims any lability for any incorresiness of the street address and other common
designations, if any, shown herein, Said sale will be made, without covenant or watranty, expressed or
tmplied, reparding title, possesslon or encumbrances, to pay the remaining principal sum of a note,
homeowner's assessment or other obligation secured by this lien, with interest and other sum as provided
therein: plus advances, if any, under the terms thereof and fnterest on such advances, plus fees, charges,
expenses, of the Trustee and tust created by said lien, The total amount of the unpald balance of the
abligation secured by the property to be sold and reasonable estimated costs, expenses.and advances at the time
of the initial publication of the Notice of Sale is $4,039.00, Payment tust be in made In the form of certified
finds,

Date: October 15, 2612

By: Ryan Keroow, Esq. of Alessi & Koenig LLC on behalf of Couhiry Gardens Cwners' Assocation
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Inet #: 201301240002545
Fege: $17.00 H/C Fee: $0.00

% RPTT: $42.35 Ex: #
04/24/2043 02:35:00 PM
freosipt ¥ 1470974
Requestor;
ALESS] & KOENIG LLG
feecorded 8y: ANl Pge: 2
" DEBBIE CONWAY

e T S GLARK GOUNTY RECORDER

5316 Clover Blossom Ct Trust

PO Box 36208

1:.AS VEGAS, NV'89133

APN. No.124-31-220-092 TS No, 30488-5316

TRUSTEE'S DEED UPON SALE

The Grantee (Buyet) herein swas: 5316 Clover Blossomn: Ct Trust

“The Foreclosing Beneficiary hetein was; Connkry Gardens Owners' Assocation

The amount of unpaid debt together with costs: $5,021.00

The atmount paid by the Grantee {Buyer) at the Trustes’s Sale: $8,200.00

The Documentary Transfer Tax: $43.35

Property address: 3316 CLOVER BLOSSOM CT, North Las Vegas, NV 89031

Said property I8 in [ 1 unincorporated area: City of Noxrth Lus Vegas

Trustor {Former Owner that was foreclosed on}y DENMIS L. & GERALDINE J JOHNSON

Alessi & Koenlg, LLC {herein called Trusioe), as the duly appointed Trustee under that certain Notice of!
Delinguent Assesament Lien, recorded February 22, 2612 as instrument number 0081651, in Clark County,
does hereby grant, without warranty expressed or implied tor 5316 Clover Blossom Ct Trust {Grantes), all its
right, title and interest in the praperty legally desceibed as: LOT 92, us per map recorded in Book 91, Pages 71
as shown in the Office of the County Recorder of Clark County Nevada.

TRUSTEE STATES THAT:

This conveyance is made pursuant ta the powers conferred upon Trustee by NRS 116 et seq,, and that certain
Naotise of Detinquent Assessment Lien, described hereln, Defaull occurrad as set forlh in a Notice of Default
and Hleotion to Sell which was vecorded in the office of the recorder of said county, All requirements of law
regarding the mailing of copies of notices and the posting and publication of the copies of the Notice of Sale

have been corplied with. Said property was sold by sajd Trpstee at public auction on danusary 16, 2013 at the
place indicated on the Notice of Trustee's Sute, ZZ"\

Ryan Kerbow, Esq. i
Signature of AUTHORIZRD AGENT forrAlessi & Koenlg, LLC

State of Nevada 3}
County of Claxk, ) .
SUBSCRIBED and SWORN to before me____ % / 9. Ai_‘g_}
WITNESS my hand and official seal. _ . ]
(8eal) — (Signature)
; ~ NOTARY PUBLIC
STATE OF NEVADA |

Cauinty of Clark
g
XER. Eapines Ay 24, 2014

&7

A3
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STATE OF NEVADA
DECLARATION OF VALUE

1. Asgessor Parcel Number(s)
ﬁ. 124-31-220-092

12

d,
2. Type of Property: e _—
#4 | Vacant Land b3} Single Fam. Res. FOR RECORDERS OPTIONAL USE ONLY
21 | Condo/Twnhse d. ] 24 Flex Book ____ Page:
e { Apt. Biig £ 1 Comm'l/Ind'l bate of Recording:
gl 1 Agrlcultural h.| | Mobile Home Notes:
Other
3.8, Total Value/Sales Price of Property $ 8,200,060
h. Deed in Lieu of Forsclosure Ounly {value of property { . o )
¢, Trapsfer Tax Value: $ 8,200,060 : -
d. Reat Property Transfer Tax Due $ 43.35

4. ¥ Exemption Claimed:
8. Transfer Tax Exemption per NRS 375.090, Section,
by, Bxplait Reason for Exemption:

....................

§. Puartial Interest: Percentage being transferred: 100 %

The undersigned declares and acknowledges, under penalty of perjury, putsuant to MRS 375060

and NES 375,116, that the information provided is correct to the best of their inforination and belisf;

and can be supported by documentation £ called upon to substantiate the information provided herein,
Burthermore, the parties agroe that disallowance of any claimed exemption, or other determination of
additional tax due, may result in 4 penalty of 10% of the tax due plus interest at 1% per manth. Pursuant
1o NRS 375 A}:We Buyer aj?euer shall be joindy and saverally Hatle for any additional amount owed,

e

Signatere Capacity: Grantor
Y kol \«-‘

Signature e . Capacity:
SELLER (GRANTOR) INFORMATION NTEE) INFORMA

(REQUIRED) {REQUIRED}
Print Name: Aless! & Koenig, LLC Print Name: 5316 Clover Blossom Ct Trust
Address:9500 W Flamingo Rd., Suite 205 Address: PO Box 36208
City: Las Vegas ) City: Las Vegas
State: NV ‘ Zipt 89147 Sratet NV Zip1 89133
COMPANY/PERSON REQUESTING RECORDING (Required if not seller or buyer}
Print Name: Aless] & Koenig, L1.C Escrow # NIA Foredlosure
Address: §500 W Flaminge Rd. Sulte 205
City: Laa Vegas State:NV Zip: 89147

AS A PUBLIC RECORD THIS PORM MAY BE RECORDED/MICROFILMED
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MILES, BERGSTROM & WINTERS, LLP AFFIDAVIT

State of California  }
}ss,

Orange County }

_Affiant being first duly sworn, deposes and says:

1. [ am a managing partner with the law firm of Miles, Bergstrom & Winters, LLP,
formerly known as Miles, Bauer, Betgstrom & Winters, LLP (Miles Bauer) in Costa Mesa,
California, I am authorized to submit this affidavit on behalf of Miles Bauer.

2, I am over 18 years ofage, of sound mind, and capable of making this affidavit.

3. The information in this affidavit is taken from Miles Bauer's business records, 1have
personal knowledge 6f Miles Bauet's procedures for ereating these records. They are: (a) made at or
neat the time of the occurrence of the matters recorded by persons with personal knowledge of the
information in the business record, or from information transmitted by persons with personal

| knowledge; (b) kept in the course of Miles Bauer's tegularly conducted business activities; and (c) it
is the regular practice of Miles Bauer to make such records. T have personal krowledge of Miles
Bauet's procedures for creating and maintaining these: business records, T personally cenfitmed that
fhe information in this affidavit is accurate by reading the affidavit and attachments, and checking
that the information in this affidavit matches Miles Bauer's records available to me,

4, Bank of America, N.A, (BANA) retained Miles Bauer to tender payments to
homeowners associations (HOA) to satisfy super-priority liens in-connection with the following
loan:

Loan Number: IlNE2260
Bortower(s): Dennis L. and Geraldine J. Johnson
Property Address: 5316 Clover Blossom Court, North Las Vegas, Nevada 89031

(344844361}
Page1of3




5. Miles Bauer maintaing records for the loan in connéction with tender payments to
HOA. As part of my job responsibilities for Miles Bauer, I am familiar with the type of records
maintained by Miles Bauer in conniection with the loan:

6. Based on Miles Bauer's business records, attached as. Exhibit 1 is 3'1 copy of a
November 21, 2012 letter from Paterno C, Jurani, Esq., an attorney with Miles Bauer, to Country
Gardens Owners' Association, care of The Alessi & Koenig, LLC,

7. Based on Miles Bauet's business records, attached as Exhibit 2 is a copy of a
' Statement of Account from Alessi & Koenig, LL.C dated November 27, 2012 and received by
‘Miles Bauer in response to the November 21, 2012 letter identified above.

8. Based on Miles Bauer's- business records, attached as Exhibit3 is a copy of a
December 6, 2012 letter from Rock K. Jung, an attorney with Miles Bauer, to Alessi & Koenig,
LLC enclosing a check for $1,494.50. |
n
"

"
"z
1
///
"
Vi

{34484436:1)
Page 2 of 3
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9, Based on Miles Bauer's business records, Alessi & Koenig, LLC returned the
$1,49450 check to Miles Bauer. A copy of a screenshot containing the relevant case
‘management note confirming the check was returned is attached as Exhibit 4.

FURTHER DECLARANT SAYETHNOT,

Date: 1 ?’/35”“

D_eol'aran;t%(ic/{fﬂ Aﬁ: . %Aﬁ?

A notary public. or other officer completmg this certificate verifies only the
identity of the individual who signed the docuiment to which this certificate is
attached, and not the truthfulness, accuracy, or validity of that document,

‘State of California

County of Or fw%‘;'a _
. LA
Subscribed and sworn to (ot affirmed) before me on this /47 f day of 9% , 2015,

by DG E«LC {ms 6 i )’Z | s , proved to me on the basis of satisfactory evidence to be-

ame of Signer)

the petson who appeared before me,

Signature [&Mﬂ} . Ww (Seal)

(Signature of Notary Public)

SNy
Boclhiadd o A o 4 o
VY

"y

ARLENE D, MARTIN.
Commission # 20768306 g
Notary Public - Cafifornia 2
Los Angeles County >
Comm, Ex lras Se 5, 2018

(344844361 )
Page 3 of 3
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DOUGLAS E. MILES g.f%mmgmlg OFFICE
Also Admitted {n Califomia & 1231 B, Dyor Road, Suijte 100
Nhnots: Sanip Ama, CA 92705

JEREMY T, BERGSTROM
Also Admitted 1 Anzona

Phone {714)483-9100
Fax (114)481-9141

GINA M, CORENA.
ﬁgfé‘} l:f; ng;ﬂg SOy Rl?l IABD;!; BAUER, JR,

TA 4, NIELSO! e . ! " FREDTIMOTHY WINTERS
IORYC, GARAIEDIAN MILES, BAUER, BERGSTROM & WINTERS, LLP KEENAN £, MeGLENATIAN
r L MORL i DL T T T e e MARK Y, DQME\'ER

Admined in California ATTORNEVA AT 1AW VINCE 19 Rs "o Adimitied in ihe Distret of
ST%EI:;SIXE“RN & i Co:l:nhm g Virginid
Admitted in Arizoiin & Ilinois . ) L . TAMIS, CROSBY
AN&“% n{. agst,}\\'acx P 2200 Paseo Vérde PKkwy,, Suite 250 L, BRYANT JAQUEZ
\so. Admitted in- Anzonn A qong VYT PHAN
Ciliforoly Henderson, NV 89 052 HADI R, SEYED-ALY
PATERNO C: JURANI Phone: (702) 369-5960 ggm] 1, ggw
PR ‘ORI B, JONES
Fax: (702) 942-0411 CATIERINE K, MASON
CHRISTINE A, CHUNG
HANI T, NGUYEN

S, SHELLY RAISZADEN
SUANNON C, WILLJAMS
LAWRENCE R. BOIVIN
RICK J, NEHORAOVE
BIIAN M, LUNA

November 21, 2012

Country Gardens Owners' Association
¢/o The Alessi & Koenlg, LLC

9500 West Flamingo Rd,, Ste. 205
Las Vegas, NV 89147

Re;  Property Address: 5316 Clover Blossom Court, Northt Lay Vegas, NV 89031
MBBW File No.:  12-H2280

‘Pear Sir or Maddm:

This letter is written in response to your Nofice of Sale with regard to the. HOA asséssments purportedly owed on the
above described veal property, This firm represents the interests of MERS as nominee for Bank of America, N.A,, as
successor by merger to BAC Home Loans Serviging, LP (hereinafter “"BANA™) with regard to these issues. BANA is the
beneficiary/servicer of the first and second deed of trust loans secured by the property.

As you know, NRS 16,3116 governs liens against units for assessments. Pursuant1o NRS 1163 116:

The association has a lien on a unit for:

any penulties, fees, charges, late charges, fines and interest charged pursuant to paragraphy (f) (o (n), inclusive,
of subsection 1 of NRS 116.3102 are enforceablé as assessments under this yection

While the HOA may ¢laim a lien under NRS [16.3102 Subscetion (1), Paragraphs (j) through (n) of this Statute clearly
provide that such a lien is JUNIOR to first deeds of trust to the extent the lien js for fees and charges imposed for
collection and/or attorney fees, collection costs, late fees, service charges and. interest. Sée- Subsection 2(b) of NRS
[16.3116, which states in pertinent part:
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3316 Claver Blossom Conet, North Las Vegas, N1 8903/ Page vvo of twe

2. A lien under-this seefion is prive (o w1 ather Hens and encinshrances an a unit excepts

(h) A irst seeurity intorest on the unit recorded before the daie on which the assessment suught to be enforeed
besame dolinguent. ..

“The Tien tg alsa prior w all security interests deseribed in paragraph €(b) 1o the extent_of (he assessments for

commen_espenses. . wvideh  would haye becomg due in he_absenee ol acceloration doring the 9 months

{
immediately preceding insitlution of an.activnto enfpise the len.

Subseetion 2bof NRS LE6,3118 clely provides that s T1OA Hien ™is prior o atf ather fiens and encumbrances.on i unll
gxgept o (st seedrify irtterest on the wit.,.” But sugh-a fien is prioe o @ Vst seenrity intgrest 1o (he extent of: the
sssessments for common expenses which would have become due durfng the 9 months belare igiiluion-df an uetion 1o
entoree the lien.

Based on Seetion 2(bY, u portion o your HOA lien Is angunbly senior jo BANA"s [irstdeed of trust specifically the nine
months -of assessments for cammbn expenses. fncurred before the dute of your nolice of delinguent assessment,  Far
purpeses of calcututing the nine-manth period. the trigger date is the date the HOA sought to enforee its Hen, 1t is anclear,
basied wpont the information known to daie, swhat amount the nine months® of common -assessments pre-tating the NQD
aenudly aee Chan-amiount, whatever it s 18 the amount BANA should be reauiredd 1o rightiully pay to fully discharge its
abligations 1o the HOA per NRS 1163102 and-my elient hurehy offers 1o pay that sum upon presentation of adequate
proof of the sume by tie TTOA,

Plesse Jet e Enow whnt the status of the Foracosure sale than is seheduled-for Nevember 28, 2012, My clienl does nof
waint these fssues (o boeome further exaverbuted by o swronglul HOA sale and it is my oliem’s goal ynt intent 1o have
these Issues vesolved us saon as. possible, Please reftain frony wiking Turher uotion (o enforee {his HOA fien dntil my
eliont snd the HOA have had an oppartunity to speak fo attempt to Rilly resalve wll issues.

Thank you for your thne and assistance with this matiers | g bo reached by phone direetly at (702) 942-0413. Plense
fx the breakdown of the FOA arrears to my attention at (702) 9420011, [ will be in toveltas soon as 1 ve reviewed the
same with IWANA.
Sincerety,
NILES, BAUER, BERGSTROM & HINTERS, LI

G~

Paterno C, durani. Esy,
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DAVID ALESSI ADDITIONAL OFFICES IN
THOMAS BAYARD # AGOURA HILLS, CA
ROBERT KOENIGH" PHONE; 818:735.9660

) RENG NV
RYAN RERBOW? PRONE: ﬁzsﬁzmaza

# Adgnitied to e Colifurmis Due L aling )
4 Admitted o the. Califarntd, Nevad A ﬂjﬁiﬁf_linl’lNﬁ’(’d crumul L(ﬁ{' Finn
: A Caloradn Hors 9500-'W, Flamingo Road, Suile 205
64 Adiliod to the Nevade-and Callforiia 8 Tas Vegas. Nevada 891 47
Telephone; 702-222-4033
Facsimile: 702-222-4043
www.alessikoerig.com

FACSIMILE COVER LETTER

Toi  |ABhamé ] i 5316 CLOVER BLOSSOM GT/HO #30488
[Fromy  ° . ) {Date; Tuesday, Novembar 27, 2012
Fax Nou o ) TPages: |2, Including cover

) THO & 30480

Deat A Bhame:

This.cover will serve as an amendad demand on behall of Country Gardens Owners' Assocation for thie abovereferenced escrow,
property located at 5316 CLOVER BLOSSOM CT; North Las Vogas, NV, The (o] amount dug through December 15, 2012 i
$4,186,00. The breakdown of fees, inerest and costs s as follows:

Pre NOD $90.00

Releage of Lien $30.00

Demand Fee $150.00

Attorriey Fees (1.5) $360,00

Pre-Notice of Trustee Sile ) $90.00

Notice af Definquent Assessment Lien - Nevada $275,00

Notice of Default $345.00

Notice of Trustee Sale $275,00

‘ Foreclosure Fea ; $150.00
Total $1,765,00

Ploase be advised ihat Alesst & Kasnig, LLC I¢ a debt collector thal Is-attempting to.collect a debl and any Information
obtalned wil be wsed for that purpose, .




DAVID ALBSS

THOMAS BAYARD ¢

ROBERT KOUNIC++
RYAN KERBOYve

* Admlited o ihe Califoralu Bar

A o e Californi, Nevadi

und Coloredo Burs

44 Admitteil 10the- Novadd sod Califopnin Duy

-

-

RPIR-GT Report

-

Py

© 0N OO I

9500°'W, Flarmingo Road, Suite 205
Lias Vegns, Nevada 89147
Telephone: 702-222-4033
Facsimile: 702-222-4043

www alessikoenig.com

FACSIMILE COVER LETTER
Attorney and/or Trustees fees: '
Notary, Recording, Copies, Mailings, and PACER
Assessments Thirough Deceniber 15, 2012
Late Fees Through December 15, 2012
TFines Through November 27, 2012
Interest Through December 15,2012

Tifle Research (10-Day Maillngs per NRS 116,31163)
Management Company Advanced Andit Fee
10, Management Account Setup Fee

14, Publishing and Posting of Trustee Sale

13, Conduct Foreclosure Sale
14. Capital Contvibution
15, Progress Paymients:

Sub-Totals

Less Payments Received:

Total Amount Due;

ADDITIONAL OFFICES IN

_AGOURA HILLS; CA
PHONR: 818; 7359600

RENO NV
PHONGE 715626 212

DIAMOND BAR CA
PRONE; $09-86) 8300

< $1,765.00
. $350.00
$1,189.00

e $22.00
$0.00

$0.00

¢ $85.00
& $275.00
C, $200.00
$0.00

¢ $175.00
==$125.00
$0.00

5000

$4,186,00

$0.00

$4,186,00

Pleass hive 4 check in the amount of $4,1 86,00 made payable to the Alosst & Koenig, LLE and mailed 1o the thove listed
NEVADA address, Upon receipt of payment u rilease of Hen will be drafied and recorded, Please-contact our office. with any

questions,

Ploase be advised thal Alessl & Kosnlg, LLC is a debt collettor that Is attempting to.collect a debt and any Information

obtained willbe used for that purpose,
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COUNTRY CGARDEN

RUN DRTE; 08/08/2012 ACCOUNT -HISTORY REPORT BAGE
FOR THE PERIOD 01/01720312 TO 08/31/2012
SINGLE. OWNER
000029~01 PERFECT STORM, C/O DENNIS&JIOANNE JOHNSON 5316 CQLOVER BLOSSOM CT
BTOP PAYMENT
TRX_DATE  DESGRIPTION CHARGHS CREDIHG BALANGHE
12/31/201) BEGINNING BALANCE ' 480.50
01/01/2012 MONTHLY ASSEYSMENTS a B5,00 545,50
03/31/20L2 LATE FEE ¢ 5,50 557,00
02/01/2012 MONTHLY ASSESSMENTS 55,00 606.00
03/01/20L2 MONTHLY ASSESSMENTS 55,00 661,00
03/02/2012 LATE FEE 5.50 666,50
03/31/2012 LATE FEB 5,50 67200
0A4/01/%012 MONTHLY ASSESSMENTS 85,00 727,00
05/01/201% MONTHLY ASHESSMENTS 58.00 782,00
05/0L/20142 LATE FEB 5,50 787,50
05/31/2012 LATE FEE 5,80 783,00
06/01/2012 MONTHLY ASSESSMENTS 55,00 48,00
07/01/20L2 MONTHLY ASSESSMENTS 55,00 903.,-00
07/01/2012 LATE FHE 5,80 208,50
07/31/2012 LATE FEE 5.50 414,00
08/01/2012 MONTHIY ASSESSMENTS £5,00 969,00
1 OWNERS « REPORT BALANCE AS OF: 08/31/2012 969, 00

Desessment Ax S =

Lite -@e@, 45

 Cotleckyovy % 650 =3 "“.

5.5
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EXHIBIT 3




DOUGLAS E. MILES
Alto Admitted in California &
1tinois ) }
JEREMY T.BERGSTROM
Also Admitted in Arizona
GINA M, CORENA
ROCK K. JUNG
KRISTA 4 NIELSON

CALIFORNIA QFFICE
123| E. Dyer Road, Suite 100-
Sanla Ana, CA 92705

“Phone; (714) 4819100

Fax, (114)481.914}

RICHARD J, BAUER, JR.
FRED TIMOTHY WINTERS

JORY G GARAREDIAN MILES, BAUER, BERGSTROM & WINTERS, LLP KEENAN & MECLENAHAN

R y T TR F 178 1
Admitisd 17 Califoraia ATTORNEYS AT LAW SINGE 1985 Also Adriited in ihe Distrct of
“ﬁiﬁf‘fs e ?S & 1Ningh ngx"i"smg?zgs‘{skvwm

tled in Arfrony noly
Angnzxvdgﬁmlcx& 2200 Paseo Verde Pkwy,, Suite 250 Wﬁ?mgmvzz

40 i 2000
Collomiar Henderson, NV 89052 1ADI R, SEVED-ALY
PATERNO C. JURANI Phoner (702) 369-5960 BRIANTL TRAN
Fax: (702) 369-4955 COR 1 JONES

CATHERINE K, MASON
CHRISTINE A, CHUNG
HANIH T. NGUYEN
THOMAS B, SONG.
$:SHELLY RAISZADEH
SHANNON-C, WILLIAMS
ABTINSHAKQURY
LAWRENCE R..BOIVIN
RICK J, NEIJORAOFF
HRIAN M. LUNA

Decerber 6, 2012

ALESSI & KOENIG, LLC
9500 W, FLAMINGO ROAD, SUITE 100
LAS VEGAS, NV 89147

Re:  Property Address: 5316 Clover Blossom Court
Account 1D; 30488
LOAN #: 2260
MBBW File No. 12-H2280

Dear Sir/Madame:

As you may recall, this firm represents the interests of Bank of America, N,A., as sucdessor by merger to
BAC Home Loans Servicing, LP (hereinafter “BANA”) with regard to the issues set forth herein. We
have received correspondence from your firm regarding our inquiry into the “Super Pnomy Demand
Payoff” for the above referenced property, The Slatement of Account provided by you in regards to the-
above-referenced address shows a full payoff amount of $4,186.00. BANA Is the beneficiary/servicer of
the first deed of frust loan secured by the property and wishes to satisfy its obligations to the HOA.
Please bear in'mind that: _

NRS 116.3116 governs liens against units for assgssments. Pursuant to NRS 116,3116:
The association has a lien on d unit for;

any penalties, fees, charges, late charges, fines and interest charged pursuant to paragraphs (j) to
(n), inclusive, of subsection 1 of NRS 116,3102-are enforceable as assessments under this section

While the HOA may claim a lien under NRS 116,3102 Subsection (1), Paragraphs (j) through (n) of this
Statute clearly provide that such a lien is JUNIOR to first deeds of trust to the extent the Hen is for fees
and charges imposed for collection and/or attorney fees, collection costs, late fees, service charges and
interest, Sée Subsection 2(b) of NRS 116.3116, which states in pertinent part:
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2. A lien under this section is prior to all other liens and encumbrances on a unit except:
(b) A first security interest on the unit recorded before the date on which. the assessment sought to
be enforced became delinguent..,,

The lien is also prior to all security interests described in paragraph (b) to the extent of the
assessments_for common_expenses...which would have become due in the absence of

acceleration during the 9 months immediately preceding institution of an action to ¢nforce
the lien,

Based on Section 2(b), a portion of your HOA lien is arguably prior to BANA's first deed of trust,
specifically the nine months of assessments for common expenses incurred. before the date of your notice
of delinquient assessment, As stated above, the payoff amount stated by you includes many fees that are
junior to our client’s first deed of trust pursuant to the aforementioned NRS 116,3102 Subsection. (1),
Paragraphs (j) through (n). Nevertheless, due to the Nevada Real Estate Division’s Advisory Opinion of
Decermiber 2010, which was recently ratified in the Nevada Supreme Coutt’s non-published opinion on
May 23, 2012, our client wishes to also make a good-faith tender of your collection costs as part.of the
super-priority amount, Bear in mind that NRS 116.310313(1) only allows “[aln association [to] charge a
unit’s owner reasonable fees to cover the costs of collecting any past due obligation,” Here, reasonable
collection costs in: relation to my elient’s position as the first deed of trust lienholder, as opposed to a unit
owner, is thought to be $999.50.

Thus, our cliént has authorized us to make payment to you in the amount of $1,494.50, which takes into

aceount both the maximum 9 months worth of common assessments as well as reasonable collection costs

to- satisfy its obligations to the HOA as a holder of the first deed of trust against the property. Thus,
enclosed you will find a cashier’s check made out to Alessi & Koenig, LLC in the sum of $1,494.50,
This is a non-negotiable amount and any endorsement of said cashier’s check on your part, whether
eéxpress or implied, will be strictly construed as an unconditional acceptance on your part of the facts
stated herein and express.agreement that BANA's financial obligations towards the HOA in regards to the
real property located at 5316 Clover Blossom Court have now been “paid in full”,

Thank you for your prompt attention to this matter. 1f you have any questions or concerns, 1 may be
reached by phone directly at.(702) 942-0412. :

Sincerely,

MILES, BAUER, BERGSTROM & WINTERS, LLP

Rock K. Jung, Fsq.

173




Vil

k2 @ . .v.\.. ' q.nu., .w,w.
g
. § 9T ‘Blueoy B 1ssely
g Jompi0 o1 0
. skeq 08 JEBY PIOA %95U3 suefjoq 00305 % ANO-HBUIN PAIPUNY INGY .E«mno: L BUOspunsd  A2d
; m.‘w._ i — — oszz Il  ueor]
.. £ O5VBY'} vany$ JUBOWY 98zzAzE
g- 020} 001618 (r).L) ‘euoyd
¥ . . 0ZZHESSE . S0.Z6 VD ‘euy pjueg
. Sl NEN.?«N& mﬁn ¥LOGS AN ‘ossapuay ooxw ‘peay JoAd 3 122t
’ AT 3 améc&EE,EEw ‘NOOLL . - UNoady Ishdl
o hm_.mw,_. . | eomeinyjodyues < gTl ,aaésw ngEmm soneg 8:5 .
e NG y6P'L AouspyegyoHangoll  gsroe  |ZLozmiek
pmouny 3500 . :o_«nrummn.ué # 858D JUBCUR7 "AU} uopdiraseq| 4 eoustaEy | meq aul
0SPEVL  Junowy  ZLOZMRZE ‘e 2597y #Maeud 971 ‘Blucoy P 15Saly :saded

93N’ sjeg

082ZH-Z4

109V JShiL 417 "stejuip, g wonshleg “teneg ‘sa|iy




EXHIBIT 4




MG R ERDea CYNey WS PR B SATET S L
Sy st :ﬂb\tnﬂn%?uﬂuu

3135
avtiun(mﬂﬁrr ﬁ.&:ﬁ“ﬂ%uﬁ#wg\‘.)ﬁn\v T T2
T 3 IR SRS Y TR '3 ey

B GEHER 535 WV r)Léli.zno.mxuanung«' *
DT 2 (XJ.n:qumﬂ%

P
i I P SR, \u.wﬁvu.wfﬁ.& ..r.\du. IABFES
Wi SRR AT XD R NS T

SRR ISR LT HR LD DRSS T
i A na,&.. 2 T

ahutmﬁrt =

176



O 00 NI N D b~ WN e

N N NN NN NN N e e e e e e e hed e
o Y N DW= O W NN W NN =R O

Electronically Filed
07/29/2015 01:52:04 PM

ROPP m b W
MICHAEL F. BOHN, ESQ.
Nevada Bar No.: 1641 CLERK OF THE COURT

mbohn@bohnlawfirm.com

LAW OFFICES OF

MICHAEL F. BOHN, ESQ., LTD.

376 East Warm Springs Road, Ste. 140
Las Vegas, Nevada 89119

(702) 642-3113/(702) 642-9766 FAX

Attorney for plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
5316 CLOVER BLOSSOM CT TRUST CASENO.: A-14-704412-C
DEPT NO.: XXIV
Plaintiff,

VS,

U.S. BANK, NATIONAL ASSOCIATION,
SUCCESSOR TRUSTEE TO BANK OF
AMERICA, N.A., SUCCESSOR BY MERGER
TO LASALLE BANK, N.A., AS TRUSTEE TO
THE HOLDERS OF THE ZUNI MORTGAGE
LOAN TRUST 2006-OA1, MORTGAGE
LOAN PASS-THROUGH CERTIFICATES
SERIES 2006-OA1; and CLEAR RECON
CORPS

Defendants.

REPLY IN SUPPORT OF PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT
AND OPPOSITION TO COUNTERMOTION FOR SUMMARY JUDGMENT, OR
ALTERNATIVELY, FOR RULE 56(F) RELIEF

Plaintiff, 5316 Clover Blossom Ct Trust, by and through its attorney, Michael F. Bohn, Esq.,

submits the following points and authorities in support of its motion for summary judgment, filed on May
18,2015, and in opposition to defendant U.S. Bank’s countermotion for summary judgment, filed on July
22,2015,

/]

/]
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POINTS AND AUTHORITIES

1. NRS Chapter 116 is not facially unconstitutional and does not violate due process
because “state action” is not involved and because the statute requires that copies

of the notice of default and the notice of sale be mailed to holders of “subordinate”

interests.

Atpage 5 of its opposition and countermotion, defendant asserts that “the Nevada Legislature has
provided only a ‘request-notice’ or ‘opt-in’ provision; which requires notice only if the junior lienholder
— here the holder of a first deed of trust — requests notice in advance.” As discussed at page 12 of
plaintiff’s motion for summary judgment and at pages 4 and 5 below, the Nevada Supreme Court

recognized in SFR Investments Pool 1, LLC v. U.S. Bank, N.A., 130 Nev., Adv. Op. 75, 334 P.3d 408,

411 (2014) that NRS 116.31168(1) expressly incorporates the provisions of NRS 107.090(3)(b) and NRS
107.090(4) that required the HOA’s foreclosure agent to mail copies of both the notice of default and the
notice of sale to defendant even if defendant did not “request-notice” or “opt-in” to receive notice.
Furthermore, Exhibits 3 and 4 to plaintiff’s motion prove that copies of both the notice of default and the
notice of trustee’s sale were mailed to the defendant at the address listed for the defendant in the
assignment of deed of trust recorded on June 20, 2011.

Atpage 6 of its opposition and countermotion, defendant asserts that “the Nevada Supreme Court
has held that a private party’s deprivation of another private party’s ‘significant property interest’
pursuant to a Nevada statute entitles the property owner to ‘federal and state due process’” even where

“In]o state actor was involved in placing the lien.” To the contrary, in the case of J.D. Construction, Inc.

v, Tbex International Group, LLC, 126 Nev. Adv. Op. 36, 240 P.3d 1033 (2010), the Court applied due

process requirements to the judicial remedy provided by NRS 108.2275 to expunge a frivolous or
excessive lien, which required a hearing in the district court. The foreclosure of a mechanic’s lien
pursuant to NRS 108.293 also requires the filing of a civil action in “any court of competent jurisdiction
that is located within the county where the property upon which the work of improvement is located . .
..” NRS Chapter 116, on the other hand, provides for a non-judicial foreclosure process that does not
involve a “state actor.”

Defendant also quotes from the case of Connolly Development, Inc. v. Superior Court, 17 Cal.
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3d 803, 553 P.2d 637 (1976), to argue that the private enforcement procedure to enforce a mechanic’s
lien was “only made possible, by explicit state authorization.” On the other hand, in finding that “the
imposition and enforcement of mechanic’s liens and stop notices constitute state action,” the court stated
that the lien “becomes effective only upon recordation with the county recorder, an official of the state;
moreover, it can be enforced only by resort to the state courts.” 17 Cal. 3d at 815. In footnote 14, the
court also stated: “We do not therefore rest our holding that stop notice procedures involve state action
merely upon the fact the procedure was created by statute.”

In Lugar v. Edmondson Qil Co., Inc., 475 U.S, 922 (1982), the Supreme Court recognized that

“[o]ur cases have accordingly insisted that the conduct allegedly causing the deprivation of a federal right
be fairly attributable to the State” and that “fair attribution” required a two-part approach: 1) “the
deprivation must be caused by the exercise of some right or privilege created by the State”; and 2) “the
party charged with the deprivation must be a person who may fairly be said to be a state actor.” Id. at
937, In Lugar, the Court found that “joint participation” between a private party and the Clerk of the state
court who issued a writ of attachment, which was then executed by the County Sheriff, satisfied the “state
actor” requirement. As noted above, no “state actor” is involved in the nonjudicial foreclosure process
provided by NRS 116.31162 to NRS 116.31168, and by incorporation, NRS 107.090.

The Court in Lugar cited its prior ruling in Flagg Bros., Inc. v. Brooks, 436 U.S. 149 (1978), and

the Court acknowledged that even where the state was responsible for creating a statute, “[a]ction by a
private party pursuant to this statute, without something more, was not sufficient to justify a
characterization of that party as a ‘state actor.”” 475 U.S. at 939. Similarly, in the case of Apao v. Bank
of New York, 324 F.3d 1091, 1092 (9th Cir. 2003), the Court of Appeals rejected a due process challenge
to Hawaii’s nonjudicial foreclosure statute and stated that there had been “no legal or historical
development in the intervening years that would require a departure from prior authority.”

The decision in Mennonite Bd. of Missions v. Adams, 462 U.S. 791 (1983), cited by defendant

at page 7 of its opposition and countermotion, is unlike the present case because that case involved a tax
sale conducted by the county treasurer and because the Indiana statute did not require any written notice

to be provided by mail or personal service to mortgagees whose liens were inferior to the tax lien. No
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state action is involved in a nonjudicial foreclosure sale by an HOA, and written notices must be mailed
to holders of interests “subordinate” to the HOA’s lien.

Atpage 7 of its opposition and countermotion, defendant asserts that “Nevada’s HOA Lien Statute
does not require that mortgagees be provided with actual notice of the HOA foreclosure sale that can
extinguish their property interest,” and defendant focuses only on the language in NRS 116.31162,
116.31163, and NRS 116.311635. NRS 116.31168(1), on the other hand, expressly incorporates the
provisions of NRS 107,090 and applies them to an HOA lien foreclosure “as if”” the lien were a deed of
trust being foreclosed. NRS 107.090(3)(b) and NRS 107.090(4) require that written notice be mailed
to “each other person with an interest” whose interest is “subordinate” to the HOA’s super priority lien
even where the person does not “request” or “opt-in” to receive notice.

At page 9 of its opposition and countermotion, defendant requests that this court adopt the non-
binding decisions by Judge Delaney and Judge Tao and find that “[t]he notice provision here renders the
HOA Lien Statute unconstitutional. Both of these decisions, however, ignore the express provisions of
NRS 107.090, as incorporated by NRS 116.31168(1), that require copies of both the notice of default and
the notice of sale to be mailed to holders of “subordinate” interests even if they do not record or mail to
the HOA a request for notice.

In SFR Investments Pool 1, LLC v. U.S. Bank, N.A., 130 Nev., Adv. Op. 75, 334 P.3d 408

(2014), the Nevada Supreme Court specifically addressed and rejected the argument that the notice
requirements in NRS Chapter 116 are unconstitutional. The Court painstakingly went through each of
the foreclosure requirements in NRS Chapter 116 and called the statutory scheme “claborate.” In
rejecting U.S, Bank’s claim that there was a due process violation, the Court stated:
U.S. Bank makes two additional arguments that merit brief discussion. First, the lender
contends that the nonjudicial foreclosure in this case violated its due process rights.
Second, it invokes the mortgage savings clause in the Southern Highlands CC & Rs,
arguing that this clause subordinates SHHOA's lien to the first deed of trust. Neither
argument holds up to analysis.
1.
SFR is appealing the dismissal of its complaint for failure to state a claim upon which

relief can be granted, NRCP 12(b)(5). The complaint alleges that “the HOA foreclosure
sale complied with all requirements of law, including but not limited to, recording and

4
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mailing of copies of Notice of Delinquent Assessment and Notice of Default, and the
recording, posting and publication of the Notice of Sale.” It further alleges that, “prior to
the HOA foreclosure sale, no individual or entity paid the super-priority portion of the
HOA Lien representing 9 months of assessments for common expenses.” In view of the
fact that the “requirements of law” include compliance with NRS 116.31162 through
NRS 116.31168 and by incorporation, NRS 107.090, see NRS 116.31168(1), we
conclude that U.S. Bank's due process challenge to the lack of adequate notice fails, at
least at this early stage in the proceeding. (emphasis added)

334 P.3d at 417-418.
NRS 116.31168 provides in part:

Foreclosure of liens: Requests by interested persons for notice of default and election
to sell; right of association to waive default and withdraw notice or proceeding to
foreclose.

1. The provisions of NRS 107.090 apply to the foreclosure of an association’s lien
as if a deed of trust were being foreclosed. The request must identify the lien by stating
the names of the unit’s owner and the common-interest community. (emphasis added)

NRS 107.090 provides in part:

Request for notice of default and sale: Recording and contents; mailing of notice;
request by homeowners’ association; effect of request.

1. As used in this section, “person with an interest” means any person who has or claims
any right, title or interest in, or lien or charge upon, the real property described in the deed
of trust, as evidenced by any document or instrument recorded in the office of the county
recorder of the county in which any part of the real property is situated.

2. A person with an interest or any other person who is or may be held liable for any
debt secured by a lien on the property desiring a copy of a notice of default or notice of
sale under a deed of trust with power of sale upon real property may at any time after
recordation of the deed of trust record in the office of the county recorder of the
county in which any part of the real property is situated an acknowledged request for a
copy of the notice of default or of sale. The request must state the name and address of
the person requesting copies of the notices and identify the deed of trust by stating the
names of the parties thereto, the date of recordation, and the book and page where it is
recorded.

3. The trustee or person authorized to record the notice of default shall, within 10 days
after the notice of default is recorded and mailed pursuant to NRS 107.080, cause to be
deposited in the United States mail an envelope, registered or certified, return receipt
requested and with postage prepaid, containing a copy of the notice, addressed to:

(a) Each person who has recorded a request for a copy of the notice; and

(b) Each other person with an interest whose interest or claimed interest is
subordinate to the deed of trust.

4, The trustee or person authorized to make the sale shall, at least 20 days before the date
of sale, cause to be deposited in the United States mail an envelope, registered or certified,

5
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return receipt requested and with postage prepaid, containing a copy of the notice of time
and place of sale, addressed to each person described in subsection 3. (emphasis added)

NRS 107.090 includes both an “opt in” provision for “any” person with an interest and a
“mandatory” notice provision for holders of “subordinate” interests. As provided by NRS 107.090(2),
any “person with an interest” can record “an acknowledged request for a copy of the notice of default or
of sale.”

When a deed of trust is foreclosed, NRS 107.090(3)(a) requires that a copy of the notice of default
be mailed to each person who has recorded a request for notice. NRS 107.090(3)(b) requires that a copy
of the notice of default also be mailed to “[e]ach other person with an interest whose interest or claimed
interest is subordinate to the deed of trust.”

The definition of “person with an interest” in NRS 107.090(1) includes holders of “anyright, title
or interest in, or lien or charge upon, the real property.” This definition includes holders of deeds of trust.
NRS 107.090(3)(b) therefore requires that notice be mailed to holders of deeds of trust “subordinate” to
“the deed of trust” being foreclosed even if they do not record a request for notice.

NRS 107.090(4) requires that a copy of the notice of sale be mailed to the same persons.

The notice requirements in NRS 107.090(3)(b) and 107.090(4) apply regardless of whether the
holder of the subordinate interest (deed of trust) records a request for a copy of the notice in order to
qualify to receive the notice required by NRS 107.090(3)(a). If notice was required only for those
persons who had recorded a request for notice, there would be no reason for NRS 107.090(3)(b)
to exist because all such persons would already be covered by NRS 107.090(3)(a). Because NRS
107.090(3)(a) and NRS 107.090(3)(b) are connected by the word “and,” the statute without question
requires that notice be provided both to holders of interests who have recorded a request for notice and
to holders of “subordinate” interests even if they have not recorded a request for notice.

NRS 116.31168(1) expressly incorporates “[t]he provisions of NRS 107.090" and not just the
provisions of NRS 107.090(3) that requires mailing of the notice of default. As noted above, NRS
107.090(4), which is without question one of the provisions of NRS 107.090, requires that a copy of the

notice of sale be mailed to “each person described in subsection 3.” Because a copy of the notice of
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Inst #; 201210310000738

Fees: $17.00
N/C Fee: $0.00
10/31/2012 08:04:08 ARt
Recelpt #: 1364103
Requestor:
ALESS| & KOENIG LLC
Recorded By: MAT Pgs: 1
DEBBIE CONWAY
CLARK COUNTY RECORDER

Kion & Noenig L

Oenig, L

9500 West Flalglingo Rd., Suite 205 \__“ - o

Las Vegas, NV 89147

Phone: 702-222-4033

APN: 124-31-220-092 TSN 30488-5316

NOTICE OF TRUSTEE'’S SALE

WARNING! A SALE OF YOUR PROPERTY IS IMMINENT!

YOU PAY THE AMOUNT SPECIFIED IN THIS NOTICE BEFOI;REL'I?IS;ES
SALE DATE, YOU COULD LOSE YOUR HOME, EVEN IF THE
AMOUNT IS IN DISPUTE. YOU MUST ACT BEFORE THE SALE DATE.
IF 'YOU HAVE ANY QUESTIONS, PLEASE CALL Alessi & Koenig at 702-
2224033, IF YOU NEED ASSISTANCE, PLEASE CALL THE
FORECLOSURE SECTION OF THE OMBUDSMAN’S OFFICE, NEVADA
REAL ESTATE DIVISION, AT 1-877-829-9907 IMMEDIATELY.

NOTICE IS HEREBY GIVEN THAT:

On November 28, 2012, Alessi & Koenig as duly appointed Trustes pursuant to a certain lien, recorded on
February 22, 2012, as instrument number 0001681, of the official records of Clark County, Nevads, WILL
SELL THE BELOW MENTIONED PROPERTY TO THE HIGHEST BIDDER FOR LAWFUL MONEY OF
THE UNITED STATES, OR A CASHIERS CHECK at: 2:00 pum., 8t 9500 W, Flamingo Rd., Suite #205, Las
Vegas, Nevada 89147 (Alessi & Koenig, LLC Office Building, 2™ Floor)

The street address and other common designation, if any, of the real property described above is purported to
be: 5316 CLOVER BLOSSOM CT, North Las Vegas, NV §9031, The owner of the real property is
purported to be: DENNIS L & GERALDINE J JOHNSON

The undersigned Trustee disclaims any linbility for any incotrestness of the street address and ofher common
designations, if any, shown herein, Said sale will be made, without covenant or warranty, expressed or
implied, regarding title, possession or gncumbrances, to pay the_rex?ainlng principal sum of a note,
homeawner’s assessment or other obligation secured by this lien, with interest and other sum as provided
therein: plus advances, if any, undor the terms thereof and intercst on such advances, plus fees, charges,
expenses, of the Trustes and trust created by said lfen. The total amount of the unpaid balance of .the
obligation sccured by the property to be sold and reasonable estimated coats, expenses and advances at the time
of the initial publication of the Notice of Sale is $4,039.00. Payment must be in made in the form of certified

funds.
Date: QOctober 18, 2012

By: Ryan Ketbow, Esq. of Aless & Koenig LLC on behalf of Country Gardens Owiiers' Assocation

A&K0137
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Alessi & Koenig, LL.C
TSN 30488-5316

AFFIDAVIT OF SERVICE

State of Nevada
County of Clark

I, Daniel Vidovic, state:

That at all times herein I have been a citizen of the United States, over 18 years of age, and am not a party
to, or interested in proceeding in which this affidavit is made.

I served DENNIS L & GERALDINE J JOHNSON, with a copy of the Notice of Trustee’s Sale, on
10/28/2012 at approximately 5:25 PM by:

Personally posting a copy of Notice of Trustee’s Sale in the manner prescribed pursuant NRS 107.087, in
the conspicuous place on the property, upon information and belief, at least 15 days before the date of
sale, which is located at:

Trust Property:
5316 CLOVER BLOSSOM CT
North Las Vegas, NV 89031

I posted a copy of the Notice of Trustee Sale pursuant to NRS 107.080, for 20 days consecutlvely, in the
public place in the county where the property is situated, to wit:

Nevada Legal News: Regional Justice Center: Clark County Law Library
930 S.4™ St. #100 200 Lewis Ave 309 8.3 St, Ste B
Las Vegas, NV 89101 Las Vegas, NV 89101 Las Vegas, NV 89101

I declare under penalty of perjury under the law of the State of Nevada thal the foregoing is true and
correct.

Dated 11/26/2012 W &/H#

Daniel Vidovic

Alessi & Koenig, LLC

9500 West Flamingo Rd. Ste 205
Las Vegas, NV 89147

COUNTY OF SERVICE: CLARK
SERVER: Daniel Vidovic
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Photos taken by: Daniel Vidovie

Photo date: 10/28/2012 at approximately 5:25 PM
Proﬁerty owner: DENNIS L & GERALDINE J JOHNSON
Property address: 5316 CLOVER BLOSSOM CT, North Las Vegas, NV 89031

ALESSI & KOENIG, LLC TSN 30488-5316
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NOTIGE OF TRUSTEE'S SALE

WARNING! A SALE OF YOUR PROPERTY IS
IMMINENTI  UNLESS YOU PAY THE AMOUNT
SPECIFIED IN THIS NOTICE BEFORE THE SALE
DATE, YOU COULD LOSE YOUR HOME, EVEN JF
THE AMOUNT 1S IN DISPUTE. YOU MUST ACT
BEFORE THE SALE DATE. IF YOU HAVE ANY
QUESTIONS, PLEASE CALL Alegsi & Koenig at
702-222-4033. IF YOU NEED ASSISTANCE,
PLEASE CALL THE FORECLOSURE SECTION OF
THE OMBUDSMAN'S OFFICE, NEVADA REAL
ESTATE  DIVISION, AT  1-§77-829.9807
IMMEDIATELY,

NOTICE 13 HEREBY GIVEN THAT:

On Nevember 28, 2012, Aless| & Kosnig as duly
dppolnted Trustee pursusnt 1o a certain lleh,
recerded on February 22, 2012, as Instrument
number DCO1651, of the official records of Clark
Counly, Nevada, WILL SELL THE BELOW
MENTIONED PRORERTY TO THE HIGHEST
BIDDER FOR LAWFUL MONEY OF THE UNITED
STATES, OR A CASHIERS CHECK at; 2:00 p.m.
at 9500 W. Flamingo Rd., Suita #205, Las Vagas,
Nevada 89147 (Alessl & Koerdg, LLC Office
Building, 2nd Floor),

The street address and olher common designation,
if any, of the real property described above is
purported to be: 5316 CLOVER BLOSSOM CT,
North Las Vegas, NV 89031, The owner of the real
propery Is purporled fo be: DENNIS L &
GERALDINE J JOHNSON.

The undersigned Trusige disclalms any liability for
any incorreciness of the streel address and othar
common designations, If any, shown herein. Sald
sale will be made, without covenant or warranty,
expressed or Implied, regarding 1ile, possession or
encumbrancas, to pay the remaining principal sum
of a nots, homeownars assessment or other
obligation secured by this lian, with Inlerest and
other sum as provided therein: plus advances, if any,
under the terms thereof and interest on such
advances, plus fees, charges, expenses, of the
Trustee and frust created by said lien. The tofal
amount of the unpald balance of the obligalion
securad by the property lo be sold emd reesonable

timated costs, exp and ad at the time
of the Initial publication of the Nolice of Sale ls
$4,039,00, Payment must be In made In the form of

cartified funds,

Dale: Qctober 18, 2ﬁ12

By: Ryan Kerbow, Esq. of Alassi & Koenig LLG on
behalf of Country Gardens Ownars’ Assacation

PUBLISHED
41/02/2012, 11/09/2012 & 11/16/2012

CLARK GOUNTY LEGAL NEWS
CLARK & NYE COUNTY, NEVADA
COLN FILE 12110223 wps

Cettiflcation of Publ/cation

This is to conflrm that, on the aforementioned
dales, the attached Legal Nolice was
published in the Clark County Legal News
newspaper, a newspaper of general and
subseription circulation in Clark County,
Nevada.

Per NRS 238.030, the Clark Counly Legal
Nsws newspaper is printed and published in
whale or in part in both Clark County and Nye
County, Nevada,

WITNESS my hand on this
11/16/2012
DATE

Pitanda Ponovan

MIRANDA DONOVAN, co-publisher,
Clark Gounty L.egal News newspaper

A&K0140
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Case 2:13-cv-00649-PMP-NJK Document 52 Filed 01/23/15 Page 1 of 10

UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA
kok %
)
BOURNE VALLEY COURT TRUST, )
)
Plaintiff, ) 2:13-CV-00649-PMP-NJK
)
V. )
)
WELLS FARGO BANK, N.A, et al. )
) ORDER
Defendants. %

Presently before the Court is Plaintiff Bourne Valley Court Trust’s Motion for

Summary Judgment (Doc. #45), filed on September 26, 2014. Defendant Wells Fargo
Bank, N.A. filed an Opposition (Doc. #48) on November 3,2014. Plaintiff Bourne Valley
Court Trust filed a Reply (Doc. #51) on December 1, 2014.
I. BACKGROUND

This case involves a dispute over whether a foreclosure sale conducted by a
homeowners’ association (“HOA”) to collect unpaid HOA assessments extinguishes all
junior liens, including a first deed of trust. The property at issue, located at 410 Horse
Pointe Avenue, Las Vegas, Nevada, previously was owned by Defendant Renee Johnson.
(Mot. for Summ. J. (Doc. #45) [“MSJ”], Ex. 2 at 1.) The property was subject to a first
deed of trust recorded in 2006, which identified Plaza Home Mortgage, Inc. as the lender.
(Def. Wells Fargo Bank, N.A.’s Req. for Judicial Notice (Doc. #25) [“Req. for Judicial
Notice”], Ex. B at 1.) On March 7, 2011, Plaza Home Mortgage, Inc. assigned the deed of
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Case 2:13-cv-00649-PMP-NJK Document 52 Filed 01/23/15 Page 2 of 10

trust to Defendant Wells Fargo Bank, N.A. (“Wells Fargo”). (Req. for Judicial Notice, Ex.
C at 1.) Later that same date, Plaza Home Mortgage, Inc. recorded a notice of default and
election to sell based on Defendant Johnson’s deed of trust. (Req. for Judicial Notice, Ex.
D)

The property is subject to Covenants, Conditions and Restrictions (“CC&Rs”)
recorded in 2000 by The Parks Homeowners Association (“The Parks”). (Def. Wells Fargo
Bank, N.A.’s Opp’n to P1.’s Mot. for Summ. J. (Doc. #48) [“Opp’n”], Ex. B.) In August of
2011, The Parks recorded a notice of delinquent assessment lien with respect to Johnson’s
property, and in October of 2011, The Parks initiated an HOA foreclosure sale of the
property pursuant to Nevada Revised Statutes § 116.3116 et seq. to recover unpaid HOA

assessments. (Req. for Judicial Notice, Ex. F, Ex. G.) The sale was conducted on May 7,

2012, at which Horse Pointe Avenue Trust purchased the property for $4,145.00. (MSJ, Ex.

2.) The HOA foreclosure deed was recorded with the Clark County Recorder on May 29,
2012. (Id.) The HOA foreclosure deed states that the foreclosure sale was conducted in
compliance with all applicable notice requirements. (Id. at 1.) The same date, a grant deed
from Horse Pointe Avenue Trust to Plaintiff Bourne Valley Court Trust (“Bourne Valley”)
was recorded with the Clark County Recorder. (MSJ, Ex. 1.) According to Wells Fargo, at
the time of the HOA foreclosure sale, the property’s assessed value was $90,543.00.
(Opp’n, Ex. A))

Bourne Valley brought suit in Nevada state court on January 16, 2013, asserting
claims for quiet title and declaratory relief against Defendants. (Pet. for Removal (Doc.
#1), Ex. A at 5-8, Ex. D at 4-6.) According to Bourne Valley, the foreclosure deed
extinguished Wells Fargo’s deed of trust and vested clear title in Bourne Valley, leaving
Wells Fargo nothing to foreclose. (Id.) Defendant MTC Financial Inc. removed the action
to this Court on April 17, 2013. (Pet. for Removal.)

/11
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Bourne Valley now moves for summary judgment on its claims, arguing Nevada

Revised Statutes § 116.3116 and SFR Investments Pool 1, LL.C v. U.S. Bank, N.A., 334

P.3d 408 (Nev. 2014), provide an HOA with a lien for nine months’ worth of unpaid HOA
assessments that is superior to the first deed of trust, commonly referred to as the “super

priority lien.” Bourne Valley further argues that SFR Investments clarifies that under

§ 116.3116, foreclosure of an HOA super priority lien extinguishes all junior liens,
including a first deed of trust. Bourne Valley therefore contends that Wells Fargo’s first
deed of trust was extinguished by the HOA foreclosure sale and that title to the property
should be quieted in Bourne Valley’s name.

Wells Fargo responds that Bourne Valley is not entitled to summary judgment
because it does not provide evidence indicating that the HOA sale complied with the notice
requirements of Nevada Revised Statues Chapter 116. Wells Fargo further argues that the
HOA foreclosure sale was commercially unreasonable and therefore was void. Wells Fargo
also argues Bourne Valley is not a bona fide purchaser because it purchased the property
with knowledge of the previously-recorded CC&Rs, which contain a mortgage protection
clause stating that a lender’s deed of trust cannot be extinguished by an HOA foreclosure
sale to satisfy a lien for delinquent assessments. Finally, Wells Fargo argues that because
Bourne Valley does not provide evidence the HOA complied with all statutory notice
requirements, Bourne Valley has not demonstrated that constitutional due process
requirements were met.

Bourne Valley replies that the recitals in the trustee’s deed upon sale stating there
was compliance with all statutory notice requirements are conclusive proof that the HOA
complied with the notice requirements. Bourne Valley further argues that Wells Fargo does
not provide any evidence indicating it did not receive the required statutory notices.
Regarding Wells Fargo’s argument that the HOA foreclosure sale was commercially
unreasonable, Bourne Valley replies that Chapter 116 does not require an HOA foreclosure

3
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Case 2:13-cv-00649-PMP-NJK Document 52 Filed 01/23/15 Page 4 of 10

sale to be commercially reasonable. Bourne Valley further argues that the inadequacy of
the price is not sufficient to void the HOA foreclosure sale when there is no evidence of
fraud, procedural defects, or other irregularities in the conduct of the sale. As for Wells
Fargo’s mortgage protection clause argument, Bourne Valley replies that the clause is
unenforceable to the extent that it attempts to limit the super priority lien given to the HOA
under § 116.3116. Finally, regarding Wells Fargo’s due process argument, Bourne Valley
replies that no state action is involved in a nonjudicial HOA foreclosure sale. Bourne
Valley further argues the trustee’s deed reciting compliance with all applicable notice
requirements is conclusive proof that statutory notice requirements were met, and hence
Wells Fargo received all process that was due.
II. DISCUSSION

Summary judgment is appropriate if the pleadings, the discovery and disclosure
materials on file, and any affidavits “show[] that there is no genuine dispute as to any
material fact and the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P.
56(a), (c). A fact is “material” if it might affect the outcome of a suit, as determined by the

governing substantive law. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). An

issue is “genuine” if sufficient evidence exists such that a reasonable fact finder could find

for the non-moving party. Villiarimo v. Aloha Island Air, Inc., 281 F.3d 1054, 1061 (9th

Cir. 2002). Initially, the moving party bears the burden of proving there is no genuine issue

of material fact. Leisek v. Brightwood Corp., 278 F.3d 895, 898 (9th Cir. 2002). After the

moving party meets its burden, the burden shifts to the non-moving party to produce
evidence that a genuine issue of material fact remains for trial. Id. The Court views all
evidence in the light most favorable to the non-moving party. Id.

A. Notice

Wells Fargo argues Bourne Valley is not entitled to judgment on its quiet title
claim because Bourne Valley does not provide evidence indicating that the HOA sale
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complied with the notice requirements of Chapter 116. Bourne Valley contends that the
recitals in the trustee’s deed upon sale stating there was compliance with all statutory notice
requirements are conclusive proof that the HOA complied with the notice requirements.
Bourne Valley further argues that Wells Fargo does not provide any evidence indicating it
did not receive the required statutory notices.

The Nevada statutes and case law applicable in this case are clear and conclusive.
Section 116.3116(2) sets forth the priority of the HOA lien with respect to other liens on the
property. Pursuant to § 116.3116(2), the HOA lien is prior to all other liens on the property
except:

(a) Liens and encumbrances recorded before the recordation of the declaration
and, in a cooperative, liens and encumbrances which the association creates,
assumes or takes subject to;

(b) A first security interest on the unit recorded before the date on which the
assessment sought to be enforced became delinquent . . . ; and

(c) Liens for real estate taxes and other governmental assessments or charges
against the unit or cooperative.

Although § 116.3116(2)(b) makes a first deed of trust superior to an HOA lien, the
last paragraph of § 116.3116(2) gives what is commonly referred to as “super priority”
status to a portion of the HOA’s lien which is superior to the first deed of trust:

The lien is also prior to all security interests described in paragraph (b) to the
extent of any charges incurred by the association on a unit pursuant to NRS
116.310312 and to the extent of the assessments for common expenses based
on the periodic budget adopted by the association pursuant to NRS 116.3115
which would have become due in the absence of acceleration during the 9
months immediately preceding institution of an action to enforce the lien,
unless federal regulations adopted by the Federal Home Loan Mortgage
Corporation or the Federal National Mortgage Association require a shorter
period of priority for the lien. ... This subsection does not affect the priority
of mechanics’ or materialmens’ liens, or the priority of liens for other
assessments made by the association.

Id. § 116.3116(2).

The Nevada Supreme Court recently held in SFR Investments that foreclosure of a

super priority lien established pursuant to § 116.3116(2) extinguishes all junior interests,

including a first deed of trust on the property. 334 P.3d at 410-14; see also 7912 Limbwood
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Court Trust v. Wells Fargo Bank, N.A., 979 F. Supp. 2d 1142, 1149 (D. Nev. 2013). SFR

Investments resolves a previous division of authority among the Nevada state trial courts
and decisions from the United States District Court for the District of Nevada on the
question. 334 P.3d at 412.

To conduct a foreclosure on this type of lien, an HOA must comply with certain
notice requirements at certain time intervals, including mailing a notice of delinquent
assessment, recording and mailing a notice of default and election to sell, and providing
notice of the time and place of the sale. Nev. Rev. Stat. §§ 116.31162-116.311635.
Contrary to the argument advanced by Wells Fargo, a deed which recites that there was a
default, that the notice of delinquent assessment was mailed, that the notice of default and
election to sell was recorded, that 90 days have lapsed between notice of default and sale,
and that notice of the sale was given, is “conclusive proof of the matters recited.” Id.

§ 116.31166(1). A deed containing these recitals also “is conclusive against the unit’s
former owner, his or her heirs and assigns, and all other persons.” Id. § 116.31166(2).

Here, the foreclosure deed recites as follows:

Default occurred as set forth in the Notice of Default and Flection to Sell

which was recorded October 12, 2011 as instrument/document number

201110120001641 in the office of the Recorder of said County. After the

expiration of ninety (90) days from the recording and mailing of the copies of

the Notice of Default and Election to Sell, a Notice of Trustee’s Sale was

recorded on April 09, 2012 as instrument/document number

201204090000179 in the Office of the Recorder of said County and the

Association claimant, The Parks Homeowners Association, demanded that

such sale be made.

All requirements of law regarding the recording and mailing of copies of the

Notice of Delinquent Assessment, Notice of Default and Election to Sell, and

the recording, mailing, posting and publication of copies of the Notice of

Trustee’s Sale have been complied with.

(MSJ, Ex. 2 at 1.) Given that the foreclosure deed recites there was a default, the proper
notices were given, the appropriate amount of time has lapsed between notice of default and

sale, and notice of the sale was given, under § 116.31166(1), the foreclosure deed
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constitutes “conclusive proof” that the required statutory notices were provided. Bourne
Valley therefore has met its burden of showing the required statutory notices were provided
to Wells Fargo.

Once Bourne Valley met its burden of showing the required statutory notices were
provided, Wells Fargo was required to come forward with evidence that a genuine issue of
fact remains for trial as to notice. See Leisek, 278 F.3d at 898. Wells Fargo does not
provide any evidence or even assert that it did not receive the required statutory notices.
Nor does Wells Fargo point to any other procedural irregularities related to the HOA
foreclosure sale that would explain Wells Fargo’s failure to pay the HOA lien to avert its

loss of security. See SFR Investments, 334 P.3d at 414; Limbwood, 979 F. Supp. 2d at

1149 (“If junior lienholders want to avoid this result, they readily can preserve their security
interests by buying out the senior lienholder’s interest.””). Therefore, no issue of fact
remains as to whether the required statutory notices were provided. Given that Wells
Fargo’s due process arguments are premised on Bourne Valley not providing evidence that
the statutory notice requirements were met, the Court likewise finds that no genuine issue of
material fact remains as to whether Wells Fargo’s due process rights were violated.

B. HOA Foreclosure Sale

Wells Fargo next argues that even if the HOA foreclosure sale extinguished its first
deed of trust on the property, the HOA foreclosure sale was “commercially unreasonable”
and therefore was void. (Opp’n at 5-7.) Specifically, Wells Fargo argues the HOA
foreclosure sale was not conducted in good faith because “the HOA made no effort to
obtain the best price or to protect either Johnson or Wells Fargo” by selling the property for
$4,145.00 when the assessed value of the property was $90,543.00. (Id. at 7.) Bourne
Valley replies that Chapter 116 does not require an HOA foreclosure sale to be
commercially reasonable. Bourne Valley further argues that the inadequacy of the price is
not sufficient to void the HOA foreclosure sale when there is no evidence of fraud,

7

085




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Case 2:13-cv-00849-PMP-NJK Document 52 Filed 01/23/15 Page80f 10

procedural defects, or other irregularities in the conduct of the sale.

The commercial reasonableness here must be assessed as of the time the sale
occurred. Wells Fargo’s argument that the HOA foreclosure sale was commercially
unreasonable due to the discrepancy between the sale price and the assessed value of the
property ignores the practical reality that confronted the purchaser at the sale. Before the

Nevada Supreme Court issued SFR Investments, purchasing property at an HOA

foreclosure sale was a risky investment, akin to purchasing a lawsuit. Nevada state trial
courts and decisions from the United States District Court for the District of Nevada were
divided on the issue of whether HOA liens are true priority liens such that their foreclosure

extinguishes a first deed of trust on the property. SFR Investments, 334 P.3d at 412. Thus,

a purchaser at an HOA foreclosure sale risked purchasing merely a possessory interest in
the property subject to the first deed of trust. This risk is illustrated by the fact that title
insurance companies refused to issue title insurance policies on titles received from
foreclosures of HOA super priority liens absent a court order quieting title. (Mot. to
Remand to State Court (Doc. #6), Decl. of Ron Bloecker.) Given these risks, a large
discrepancy between the purchase price a buyer would be willing to pay and the assessed
value of the property is to be expected.

Moreover, Wells Fargo does not point to any evidence or legal authority indicating
the Court must void an HOA foreclosure sale because the purchaser bid only a fraction of
the property’s assessed value. Wells Fargo does not point to evidence of fraud or any other
procedural defects or other irregularities in the conduct of the sale that would require the
Court to void the sale, or any evidence indicating the HOA acted in bad faith by selling the
property for an amount that would satisfy the unpaid assessments. Nor does Wells Fargo
point to evidence or legal authority indicating that beyond selling the property to the highest
bidder, the HOA was responsible for protecting Wells Fargo and Johnson’s interests in

addition to the homeowners’ interests. See Carmen v. S.F. Unified Sch. Dist., 237 F.3d
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1026, 1028-31 (9th Cir. 2001) (stating that a court need not “‘comb the record” looking for a
genuine issue of material fact if the party has not brought the evidence to the court’s
attention) (quotation omitted)). Thus, no genuine issue of material fact remains as to
whether the HOA foreclosure sale was commercially unreasonable. Under the specific
facts presented here, it was not.

C. CC&Rs

Wells Fargo argues Bourne Valley is not a bona fide purchaser because it purchased
the property with knowledge of the previously-recorded CC&Rs, which contain a mortgage
protection clause. According to Wells Fargo, under the mortgage protection clause, its deed
of trust cannot be extinguished by an HOA foreclosure sale to satisfy a lien for delinquent
assessments. Bourne Valley replies that the clause is unenforceable to the extent that it
attempts to limit the super priority lien given to the HOA under § 116.3116. The mortgage
savings clause states as follows:

[N]o lien created under this Article V [titled “Mortgage Protection”] or under

any other Article of this Declaration, nor any lien arising by reason of any

breach of this Declaration, nor the enforcement of any provision of this

Declaration, shall defeat or render invalid the rights of the beneficiary under

any Recorded Mortgage of first and senior priority now or hereafter upon a

Lot, made in good faith and for value, perfected before the date on which the

Assessment sought to be enforced became delinquent.
(Opp’n, Ex. B at § 5.08.) The preceding section, titled “Unpaid Assessments,” provides
that liens for unpaid assessments “shall be created in accordance with NRS § 116.3116 and
shall be foreclosed on in the manner provided for in NRS § 116.31162-116.31168 as is now
or hereafter may be in effect.” (Id. at § 5.07.)

The Nevada Supreme Court held in SFR Investments that a mortgage protection

clause does not affect the application of § 116.3116(2) in an HOA super priority lien
foreclosure case. 334 P.3d at419. Specifically, “Chapter 116°s “provisions may not be
varied by agreement, and rights conferred by it may not be waived . . . [e]xcept as expressly

provided in’ Chapter 116.” Id. (quoting Nev. Rev. Stat. § 116.1104) (emphasis omitted).
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“Nothing in [NRS] 116.3116 expressly provides for a waiver of the HOA’s right to a
priority position for the HOA’s super priority lien.” Id. (quoting Limbwood, 979 F. Supp.
2d at 1153).

Given that Chapter 116’s requirements cannot be varied by agreement, the mortgage
protection clause in the CC&Rs does not preserve Wells Fargo’s security interest in the
property. Morever, by the CC&R’s plain language, in § 5.07 The Parks preserved its
statutory super priority lien rights by reference to § 116.3116, which is the statutory section
setting forth the relative priority of the HOA’s super priority and the junior liens in relation
to a first deed of trust. Thus, no genuine issue of fact remains as to whether the mortgage
protection clause affects the application of § 116.3116 in this case. The Court therefore
will grant Bourne Valley’s Motion for Summary Judgment.

III. CONCLUSION
- IT IS THEREFORE ORDERED that Plaintiff Bourne Valley Court Trust’s Motion
for Summary Judgment (Doc. #45) is GRANTED.

DATED: January 23, 2015

PHILIP M. PRO
United States District Judge
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Attorneys for U, S. Bank, N.A., successor trustee fo
Bank of America, N.A., Successor by Merger to
LaSalle Bank, N.A., as Trustee to the holders of the
Zuni Mortgage Loan Trust 2006-OAI1, Mortgage
Loan Pass-Through Certificates Series 2006-OA1

DISTRICT COURT
CLARK COUNTY, NEVADA
5316 CLOVER BLOSSOM CT TRUST, CaseNo..  A-14-704412-C
| Dept. @ . XXIV
Plaintiff,
U.S. BANK, N.A’S OPPOSITION TO
V. PLAINTIFF’S MOTION FOR SUMMARY

JUDGMENT AND COUNTERMOTION
U.S. BANK, N.A., SUCCESSOR TRUSTEE TO | FOR SUMMARY JUDGMENT BASED
BANK OF AMERICA, N.A. SUCCESOR BY | ON THE DUE PROCESS CLAUSE AND
MERGER TO LASALLE BANK, N.A., AS| TENDER, OR ALTERNATIVELY, FOR
TRUSTEE TO THE HOLDERS OF THE ZUNI | RULE 56(F) RELIEF

MORTGAGE LOAN TRUST 2006-OAl,
MORTGAGE LOAN  PASS-THORUGH | Date of Hearing: 08-06-15
CERTIFICATES SERIES 2006-OA1 Time of Hearing: 9:00 AM

Defendants.

Defendant U.S. Bank, N.A., solely as Successor Trustee to Bank of America, N.A., successor
by merger to LaSalle Bank, N.A., as Trustee to the holders of the Zuni Mortgage Loan Trust 2006~
OAl1, Mortgage Loan Pass-Through Certificates Series 2006-OA1 (U.S. Bank), opposes Plaintiff’s
Motion for Summary Judgment and moves for summary judgment based on the Due Process Clause
and Tender. This Opposition and Countermotion is made and based upon the Memorandum of
Points and Authorities attached héreto, all exhibits attached hereto, and such oral argument as may

be entertained by the Court at the time and place of the hearing of this matter.
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MEMORANDUM OF POINTS AND AUTHORITIES

1. INTRODUCTION

U.S. Bank is entitled to summary judgment because NRS 116, et seq., the HOA foreclosure
statute, is facially unconstitutional because it does not mandate that mortgagees receive actual notice
of HOA foreclosure sales, The Due Process Clause requires, under all circumstances, that a statute
authorizing extinguishment of a lien in a foreclosure sale also mandate actual notice to those
lienholders. Because no provision of NRS 116 mandates actual notice to mortgagees prior to an
HOA’s foreclosure sale, the statute is facially unconstitutional. Independently, NRS 116 is
unconstitutional as applied to the circumstances of this case, because U.S. Bank was not provided
any notice of the amount of the super-priority lien that would extinguish its constitutionally-
protected property interest when foreclosed. Because the HOA’s foreclosure sale was conducted
pursuant to a statute which is unconstitutional—both facially and as applied—it is invalid, and
summary judgment should be granted in favor of U.S, Bank.

Even if NRS 116 complied with the Due Process Clause, U.S. Bank would still be entitled to
summary judgment because the loan servicer tendered payment of the super-priority amount prior to
the foreclosure sale, thereby extinguishing the super-priority portion of the HOA’s lien.
Consequently, to the extent Plaintiff received any interest in the subject property at the HOA’s
foreclosure sale, that interest in subordinate to U.S. Bank’s senior deed of trust.

Even if this Court does not grant summary judgment in favor of U.S. Bank, Plaintiff’s
Motion for Summary Judgment should be denied. Instead of offering evidence showing that the sale
of the Property for a 94% discount was commercially reasonable, Plaintiff claims that, under SFR
Investments Pool 1, LLC'v. U.S, Bank, N.A4., every HOA foreclosure sale conducted pursuant to NRS
116 is commercially reasonable, no matter how diminutive the price. Plaintiff ignores the fact that
SFR Investments was a case decided at the pleadings stage on a motion to dismiss, and the Court
remanded that case for further fact-finding regarding the commercial reasonableness of the sale.
Because issues of material fact remain regarding the commercial reasonableness of the foreclosure

sale, Plaintiff’'s Motion for Summary Judgment should be denied.

{34825256;1} 2

090




AKERMAN LLP

1160 TOWN CENTER DRIVE, SUITE 330

LAS VEGAS, NEVADA 89144

TEL.: (702) 634-5000 — FAX: (702) 380-8572

o O 3 N A LD

NN NN N NN N e e e e R e e e
0 Y N R W N PO Y R WY = o

In the alternative, U.S, Bank is entitled to a Rule 56(f) continuance, as additional discovery is
necessary to develop facts integral to U.S. Bank’s defenses. If this Court is not inclined to grant U.S.
Bank’s Countermotion for Summary Judgment on the pure legal issue of whether NRS 116 is
facially invalid under the Due Process Clause, or because the HOA’s super-priority lien was
extinguished by the pre-foreclosure, super-priority tender, discovery is necessary to develop facts
regarding (1) how the HOA Trustee calculated the super-priority amount of the HOA’s lien before
rejecting Bank of America’s tender as insufficient, (2) whether the HOA complied with all
requirements of NRS 116, and (3) whether the sale of the Property for a 94% discount was
commercially reasonable. To the extent the Court is not inclined to grant U.S. Bank’s Countermotion
for Summary Judgment or deny Plaintif’s Motion for Summary Judgment for the reasons set forth
below, U.S. Bank is entitled to a Rule 56(f) continuance.

1L STATEMENT OF UNDISPUTED MATERIAL FACTS

A, The Johnsons borrow $147,456.00 to purchase a home.

In June 2004, Dennis Johnson and Geraldine Johnson (collectively Borrowers) purchased
real property located at 5316 Clover Blossom Court, North Las Vegas, Nevada 89031 (the
Property). To finance this purchase, Borrowet took out a loan in the amount of $147,456.00, which
was secured by a deed of trust (Deed of Trust) in favor of Countrywide Home Loans, Inc. Exhibit
A. This Deed of Trust was assigned to U.S. Bank via an Assignment of Deed of Trust, which was
recorded on June 20, 2011, Exhibit B.

B. The HOA forecloses on its $5,021.00 lien.

Alessi & Koenig, LLC (HOA Trustee), acting on behalf of Country Gardens Owners’
Association (HOA), recorded two Notices of Delinquent Assessment Liens on February 22, 2012, at
9:17 AM, both ostensibly encumbering the Property. One of the Notices stated the Borrowers owed
$1,095.50 to the HOA. Exhibit C. The other Notice stated the Borrowers owed $1,150.50 to the
HOA. Exhibit D. On April 20, 2012, the HOA Trustee recorded a Notice of Default and Election to
Sell Under Homeowners Association Lien, particularly the Lien attached as Exhibit C, stating the
total amount due to the HOA was $3,396.00. Exhibit E. The HOA Trustee then recorded a Notice of
Trustee’s Sale on October 31, 2012, stating the total amount due to the HOA was $4,039.00, and

(34825256;1} 3
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setting the sale for November 28, 2012, Exhibit F. No sale occurred on that date. Rather, on January
26, 2013, the HOA non-judicially foreclosed on the Property. Exhibit G. According to the Trustee’s
Deed Upon Sale, the HOA sold the Property to Plaintiff for $8,200.00. Id.

C. Bank of America’s pre-foreclosure, super-priority tender.

Prior to the foreclosure sale, Bank of America, N.A.,' through counsel at Miles Bauer
Bergstrom & Winters LLP (Miles Bauer), contacted the HOA Trustee and requested a payoff ledger
detailing the specific super-priority amount of the HOA’s lien on the Property. Exhibit H-1, Rather
than providing a payoff ledger with the exact super-priority amount, the HOA Trustee provided a
payoff demand in the amount of $4,186.00. Ex. H-2. However, the ledger showed the HOA’s
monthly assessments to be $55.00, meaning the total amount of the last nine months of delinquent
assessments was $495.00, Exhibit H-2, On December 6, 2012, Bank of America tendered
$1,494.50—which included $999.50 in “reasonable collection costs” in addition to the $495.00 for
delinquent assessments—to the HOA Trustee to satisfy the super-priority lien. Exhibit H-3. The
HOA Trustee refused to accept this tender, and proceeded to foreclose on the Pfoperty. Exhibits H-
4,

D. Procedural History

Plaintiff filed its Complaint on July 25, 2014. U.S. Bank answered the Complaint on
September 25, 2014, On April 23, 2015, Plaintiff filed its Amended Complaint. Plaintiff filed the
instant motion for summary judgment on May 18, 2015.

III. LEGAL STANDARDS

Summary judgment is appropriate only if, after viewing the record in the light most favorable
to the nonmoving party, “no genuine issue of material fact exists, and the moving party is entitled to
judgment as a matter of law.” NRCP 56(c); Wood v. Safeway, Inc., 121 Nev. 724, 730, 121 P.3d
1026, 1030 (2005). “[T]he nonmoving party is entitled to have the evidence and all reasonable
inferences accepted as true.” Scialabba v. Brandise Const, Co., Inc., 112 Nev. 965, 968, 921 P.2d
928, 930 (1996). The moving party “bears the initial burden of production to show the absence of a

! At the time, Bank of America serviced the loan secured by U.S. Bank’s Deed of Trust.
348252561} 4
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genuine issue of material fact.,” Cuzze v. University and Community College System of Nevada, 123
Nev. 598, 602, 172 P.3d 131, 134 (2007).

Factual disputes are genuine “if the evidence is such that a rational trier of fact could return a
verdict in favor of the nonmoving party.” Wood, 121 Nev. at 731. If the moving party bears the
burden of persuasion at trial, “that party must present evidence that would entitle it to a judgment as
a matter of law in the absence of contrary evidence.” Francis v. Wynn Las Vegas, LLC, 262 P.3d
705, 714 (2011). Summary judgment is particularly appropriate where issues of law are controlling
and dispositive of the case. American Fence, Inc. v. Wham, 95 Nev. 788, 792, 603 P.2d 274, 277
(1979).

IV. ARGUMENT
A, U.S. Bank is_entitled to summary judgment because the HOA Lien Statute.is

facially unconstitutional, as it does not guarantee that mortgagees receive notice
and an opportunity to be heard.

On its face, the HOA Lien Statute is unconstitutional. As an irreducible minimum, courts
have universally required that statutes that provide for extinguishment of junior liens in foreclosure
also provide for mandatory notice to the junior lienholders. The HOA Lien Statute does not provide
for mandatory notice. Rather, the Nevada Legislature has provided only a “request-notice” or “opt-
in” provision; which requires notice only if the junior lienholder—here the holder of a first deed of
trust—requests notice in advance. Such opt-in provisions have met with universal disapprobation in
every federal and state court to have considered the question. The reason is clear: where the state
will extinguish such a significant interest in real property, it must also mandate that the holder of the
lien to be extinguished have notice and some opportunity to remediate. By not mandating such
notice, the HOA Lien Statute is unconstitutional on its face. In this case, that means the foreclosure
by the HOA and the extinguishment of U.S. Bank’s Deed of Trust are both invalid and U.S. Bank is
entitled to summary judgment.

The Due Process Clause of the U.S. Constitution requires that, “at a minimum, [the]
deprivation of life, liberty, or property by adjudication be preceded by notice and an opportunity for

hearing apprépriate to the nature of the case.” Mullane v. Central Hanover Bank & Trust Co., 339

(34825256;1} 5
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U.S. 306, 314 (1950) (emphasis added). An “elementary and fundamental requirement of due
process ... is notice reasonably calculated, under all circumstances, to apprise interested parties of

the pendency of the action and afford them an opportunity to present their objections.” Tulsa Prof’l

 Collection Services, Inc. v. Pope, 458 U.S. 478, 484 (1988) (quoting Mullane, 339 U.S. at 314)

(emphasis added). Put more simply, state action may not extinguish an interest in real property
unless the holder of that interest is afforded notice of that action.

Foreclosures pursuant to the HOA Lien Statute constitute state action, as the Nevada
Supreme Court has held that a private party’s deprivation of another private party’s “significant
property interest” pursuant to a Nevada statute entitles the property owner to “federal and state due
process.” J.D. Construction v. IBEX Int’l Group, 240 P. 3d 1033, 1040 (Nev. 2010). In J.D.
Construction, one private party recorded a mechanic’s lien on the property of another private patty.
Id. at 1035, No state actor was involved in placing the lien, yet the Nevada Supreme Court held that
“[a] mechanic’s lien is a ‘taking’ in that the property owner is deprived of a significant property
interest, which entitles the property owner to federal and state due process.” Id. at 1040 (citing
Connolly Dev., Inc. v. Superior Court, 553 P.2d 637, 645 (Cal. 1976) (holding that private party’s
imposition of a “stop notice” lien involved “significant state action” because the imposition is
“encouraged, indeed only made possible, by explicit state authorization.”),

J.D. Construction provides sufficient binding authority that the state-action requirement is
met here. If more evidence were needed, however, the logic and reasoning in Connolly Development,
Inc. v. Superior Court, extensively relied upon in J.D. Construction, see 240 P.3d at 104041 (citing
Connolly at least five times), applies here. In Connolly, the California Supreme Court held that there
was “no question” that the state-law “stop notice” lien at issue—which could be enforced by a purely
private procedure “without filing or recordation before any state official”—“involve[d] significant
state action” and triggered due-process protections. Id. at 815. The Connolly Court expressly rejected
arguments that the lien did not involve state action, noting that the private enforcement procedure
“‘is not just action against a backdrop of an amorphous state policy, but is instead action epoouraged,
indeed only made possible, by explicit state authorization.’” Id. at 815 & n.14 (quoting Klim v.
Jones, 315 F. Supp. 109, 114 (N.D. Cal. 1970)).

{34825256;1} 6
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Because foreclosures authorized solely by the HOA Lien Statute constitute state action, the
HOA Lien Statute must satisfy the Due Process Clause’s notice requirements as set forth in Mullane.
The United States Supreme Court has applied Mullane’s principles to the deprivation of a
mortgagee’s security interests in property that is subject to potential extinguishment in foreclosure,
such as the first deed of trust at issue in this case. Mennonite Bd. of Missions v. Adams, 462 U.S.
791, 800 (1983). In Mennonite, an Indiana county sold mortgaged real property as a result of the
borrower’s delinquent taxes, Id. at 793. The county complied with Indiana’s governing notice
statute, but that statute required only constructive notice to the mortgagee and actual notice to the
borrower. Id. at 794. The Indiana courts upheld the tax sale statute against a constitutional due
process challenge, Id. at 795. But the U.S. Supreme Court reversed the decision upholding the
statute, holding that because the “sale immediately and drastically diminishes the value of th[e]
security interest” and “may result in the complete nullification of the mortgagee’s interest” the
mortgagee must receive actual notice. Id. at 798, 800. The Court held that the Due Process Clause
required that mortgagees receive either personal service or mailed notice of the foreclosure sale that
could extinguish their property interest.

Nevada’s HOA Lien Statute does not require that mortgagees be provided with actual notice
of the HOA foreclosure sales that can extinguish their property interest. Indeed, the statute is not
only silent on the subject of mandatory notice, but it effectively disclaims that notice is required in
all instances. In two key provisions, the statute explicitly and unambiguously disclaims that notice is
required to all mortgagees; rather, mortgagees only receive notice if they have previously requested
notice from the HOA. In Section 116,31163, the statute provides that a notice of default and election
to sell need onlsf be provided to a mortgagee who “has requested notice” or “has notified the
association” more than thirty days before the recordation of the notice of default of the existence of a
security interest. NRS 116.31163(1)—(2). Section 116.31165 similarly limited mortgagee notice of
sale to those mortgagees who have requested notice under Section 116.31163, or those who have
“notified the association.” NRS 116.31165(1)(b)(1)—~(2). A third provisioﬁ concerning notice of

delinquent assessments does not require notice to lenders at all. NRS 116,31162.

(34825256;1} 7
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As a consequence, the HOA Lien Statute allows for the total extingﬁishment of the first deed
of trust without any notice to the mortgagee holding that deed. If a mortgagee does not request
notice—or, put differently, fails to opt in to its right to due process—Nevada law permits the
extinguishment of a first deed of trust without notice. Such a result is in direct contravention of
Mennonite, which held that actual notice is requited in-all circumstances where a significant
property interest was subject to extinguishﬁent, and rejected the argument that the necessity of
actual personal service or mailed notice may vary based on the ability of the mortgagee to protect its
own interests, “[A] party’s ability to take steps to safeguard its interests does not relieve the State of
its constitutional obligation,” Mennonite, 462 U.S. at 799.

While Mennonite did not address an opt-in or request-notice provision, a broad consensus has
emerged in state and federal courts that such provisions are unconstitutional under Mennonite. The
Fifth Circuit, for instance, considered a Louisiana statute that required notice of a foreclosure sale
only to those persons who had filed a request for such notice in the mortgage records. Small Engine
Shop, Inc. v. Cascio, 878 F.2d 883, 885-86 (5th Cir. 1989). The Fifth Circuit applied Mullane and
Mennonite, and held that the statute “as interpreted by the district court, cannot be squared with
Mennonite’s allocation of notiee burdens.” Id. at 890. |

Perhaps more significantly, opt-in provisions have 4been universally condemned by a
consensus of state-court decisions. See, e.g., Jefferson Tp. v. Block 4474, 548 A.2d 521, 524 (N.J.
1988) (“We conclude that a person’s entitlement to the notice required by due process cannot be
conditioned on the requirement that he request it.”); Wylie v. Patton, 720 P.2d 649, 655 (Idaho 1986)
(holding opt-in scheme unconstitutional because the Constitution requires notice “both to
mortgagees of record who have requested such a notice and to mortgagees of record who have not
requested such a notice”); Reeder & Assocs. v. Locker, 542 N.E.2d 1371, 1373 (Ind. Ct. App. 1989)
(“[Alfter Mennonite a mortgagee is required to receive actual notice of a tax sale unless the
mortgagee’s address is not reasonably identifiable.”); City of Boston v. James, 530 N.E.2d 1254
(Mass. App. Ct. 1988) (holding that a “shifting of responsibility” from the fofeclosing party to the
mortgagee is unconstitutional “even when the persons deprived of notice are sophisticated and

knowledgeable™); Seattle First National Bank v. Umatilla County, 713 P.2d 33 (Or. App. 1986)

{34825256;1) 8

096




NS N & S O PR N

o T T = S
A W N R O © o™

AKERMAN LLP
—
W

1160 TOWN CENTER DRIVE, SUITE 330
LAS VEGAS, NEVADA 89144

TEL.: (702) 634-5000 — FAX: (702) 380-8572

[
N N

NN ORNNN NN NN
o N N U R W NN = O O ®

(holding that statute permitting notice only to mortgagee who makes request unconstitutional as
violating affirmative duty to provide notice); In re Foreclosure of Tax Liens, 103 A.D.2d 636, 640
(N.Y. App. Div. 1984) (“The Erie County statutes create a real danger that a mortgagee will be
forever divested of his property without ever learning of the impending foreclosure,”); United States
v, Malinka, 685 P.2d 405, 409 (Okla. Civ. App. 1984) (“Mennonite clearly places the onus on the
State to provide notice notwithstanding that a mortgagee might take steps to protect its own
interest.”).

“Constitutional due process protection does not exist only for those who follow the notice
statute but encompasses all interests that may be affected by state action.” Island Fin., Inc. v.
Ballman, 607 A.2d 76, 81 (Md. Ct. Spec. App. 1992). The notice provision here renders the HOA
Lien Statute unconstitutional, as Nevada trial courts have previously found. See, e.g., Octavio Cano-
Martinez v. HSBC Bank USA, N.A., Dist. Ct. Case No. A-692027-C (EJDC) (May 7, 2015),
Summary Judgment Order, p. 4 (“Because the Statute does not does not require the foreclosing party
to take reasonable steps to ensure that actual notice is provided to interested parties who are
reasonably ascertainable (unless the interested party first requests notice) it does not comport with
long standing principles of constitutional due process.”); Paradise Harbor Place Trust v. Deutsche
Bank National Trust Company, Dist. Ct. Case No. A-687846-C (EJDC) (Jan. 6, 2014), Dismissal
Order, p. 8 (R.A. II, at 302) (holding that HOA Lien Statute’s provisions wete facially invalid
because the statute “expressly does not require notice of the HOA lien sale to be given to all
lienholders before their property interests are completely erased by operation of law”).

The Nevada Legislature drafted a notice scheme that does not provide for notice of
delinquency to mortgagees and then explicitly disclaims the duty to provide notices of default or sale
to mortgagees who do not file a prior request for such notice. The case law cited in the two
preceding paragraphs provides that such a scheme is plainly unconstitutional. The faot that the HOA
Lien Statute does not require notice to the mortgagee is sufficient, standing on its own, to sustain a
facial attack on the statute—requiring invalidation of both the statute and the foreclosure at issue in
this case. See, e.g., Garcia-Rubiera v. Calderon, 570 F.3d 443, 456 (st Cir. 2009) (sustaining facial

attack on notice provisions and holding that “actual notice cannot defeat [facial] due process claim”).
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As to mortgagees, the HOA Lien Statute’s notice provisions are constitutionally flawed, rendering
the statute invalid on its face. Accordingly, summary judgment should be granted in favor of U.S.

Bank because the foreclosure sale is unconstitutional.

B. The HOA Lien Statute is unconstitutional as applied to this case because U.S.
Bank was not provided actual notice of the super-priority lien.

Even if the HOA Lien Statute required that mortgagees receive aétual notice of HOA
foreclosure sales under all circumstances, the statute is still unconstitutional as applied in this case
because U.S. Bank was not provided any notice of the super-priority amount of the HOA’s lien.
“[WThen notice is a person’s due, process which is a mere gesture is not due process.” Mullane, 339
U.S. at 315. To pass muster under the Due Process Clause, the required “notice must be of such
nature as reasonabl[e] to convey the required information,” with “reference to the subject of which
the statute deals.” Id. at 314.

The subject of the HOA Lien Statute is the super-priority lien it provides, the proper
foreclosure of which extinguishes a mortgagee’s constitutionally-protected security interest in the
subject property. While granting super-priority to an HOA lien is a “significant departure from
existing practice,” the HOA Lien Statute’s drafters predicted that the effect on secured lenders would
be minimal, as the “secured lenders [would] most likely pay the [nine] months’ assessments
demanded by the association rather than having the association foreclose on the unit.” 1982 UCIOA
§ 3116 cmt. 1 (cited with approval in SFR Investments, 334 P.3d at 414). UCIOA’s drafters
presumed that HOAs and their collection agents would willingly provide secured lenders with the
amount of the super-priority lien.

The Nevada Supreme Court made the same assumption when evaluating the mortgagee’s due
process challenge in SFR Investments. 334 P.3d at 418. In that case, the mortgagee argued that due
process required specific notice “indicating the amount of the superpriority piece of the lien[.]” Id.
Importantly, this case was decided on a motion to dismiss, which did not allow the Nevada Supreme
Court to consider any facts “not apparent from the face of the complaint.” Id. at 418 n.6. In this
posture, the Court rejected the mortgagee’s due process challenge, stating that “nothing appears to
have stopped [the lender] from determining the precise superpriority amount™ prior to the sale, and

(34825256;1} 10

098




AKERMAN LLP

1160 TOWN CENTER DRIVE, SUITE 330

LAS VEGAS, NEVADA 89144

TEL.: (702) 634-5000 — FAX: (702) 380-8572

O 0 9 O B LN

NN NN NN NN e e e e e e e e e
[- "I S NN SN N S L  ~ N o B> I N e ) SV R R ¥ S =)

stating that “[i]t is well established that due process is not offended by requiring a person with
actual, timely knowledge of an event that may affect a right to exercise due diligence and take
necessary steps to preserve that right.” Id. at 418 (quoting In re Medaglia, 52 F.3d 451, 455 (24 Cit.
1995). The Court did not decide whether due process is offended when a mortgagee exercises due
diligence by requesting “the precise superpriority amount in advance of the sale,” and the HOA
refuses to provide that information. See SFR Investments, 334 P.3d at 418.

Here, the HOA refused to provide U.S. Bank with the super-priority amount prior to the
foreclosure sale. None of the documents recorded by the HOA provide notice of the super—f)riority
portion of the HOA’s lien. See Ex. C, Ex. D, Ex. E, and Ex. F. Nonetheless, Bank of America, who
serviced the loan secured by U.S. Bank’s Deed of Trust, reached out to the HOA Trustee and
requested a payoff ledger detailing the precise amount of the super-priority lien prior to the
foreclosure sale. The HOA Trustee refused to provide the super-priority amount, instead demanding
that Bank of America pay off the entire HOA lien, even though the majority of the lien was
subordinate to U.S. Bank’s Deed of Trust. Ex, H-2. Unlike SFR Investments, where the Court relied
on contentions in the complaint that “nothing appeared to have stopped” the lender from determining
the super-priority amount, here the record is clear: the only parties with the information necessary to
determine the super-priotity amount—the HOA and the HOA Trustee—refused to provide U.S.
Bank with the super-priority amount.? It is clear that U.S. Bank was never put on actual notice of the
amount of the lien that could extinguish its own senior Deed of Trust.

Holding that due process requires HOAs to identify the super-priority amount is not only
fundamentally fair—it also implements a policy of the Nevada Legislature. The Nevada Legislature,
apparently cognizant of the manipulative and evasive conduct of HOAs like the one hete, now
requires a foreclosing HOA to identify the "amount of the association's lien that is prior to the first

security interest,” see NRS 116.31162(1)(b)(2(1)), as amended by Senate Bill 306. The amended

2 As discussed fully in Section C below, Bank of America estimated the amount of the super-priotity lien
based on the payoff ledger provided, and tendered an amount at least equal to the super-priority amount,
extinguishing the super-priority portion of the lien. To the extent Bank of America’s tender was inaccurate,
such inaccuracy resulted from the HOA and HOA Trustee’s refusal to provide Bank of America with actual
notice of the super-priority amount,

(34825256,1} 11
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statute also requires the HOA to specifically explain how the holder of a first deed of trust may
extinguish a super-priority lien—by tendering the identified super-priority amount no later than five
days before the sale. See NRS 116.31162(1)(b)(3(11)), as amended by Senate Bill 306. If the holder
of the first deed of trust records with the county recorder that it has satisfied the super-priority
amount, "the sale may not extinguish the first security interest as to the unit." Id.

While U.S. Bank does not suggest the procedures the Legislature laid out in the recent
amendments are applicable today or to this case, the amendments demonstrate two key points. First,
the Nevada Legislature agrees it is fundamentally unfair to permit a foreclosure of a first deed of
trust without ever providing notice or recording with the country recorder (1) the existence of a
super-priority lien; (2) the amount of the super-priority lien; or (3) how to cure the super-priority lien
before the first deed of trust is extinguished. Second, the amendments demonstrate the modesty of
U.S. Bank's position. If the Court rules this particular foreclosure did not comport with constitutional
due process requirements because of the HOA’s failure to identify the existence or amount of a
super-priority lien, that holding would apply to only those cases in which HOAs have been so
evasive as to avoid identifying the super-priotity amount. It will also do no more than implement a
requirement already endorsed by the Legislature,

The Due Process Clause requires that a party be provided actual notice and an actual
opportunity to be heard prior to the deprivation of that party’s property interest. See, e.g., J.D.
Constr., 240 P.3d at 1040 (Nev. 2010). Providing notice that a lien exists, without specific notice
that a super-priority lien exists and the amount of that lien is a “mere gesture” of process. See
Mullane, 339 U.S. at 315 (“[W]hen notice is a person's due, process which is mere gesture is not due
process.”). The notice provided to a mortgagee whose security interest is at risk of extinguishment
must be calculated to afford the mortgagee an opportunity to present its objections or, if necessary,
cure the delinquency. Id. at 314, But here, U.S. Bank was provided with no notice, much less actual
notice, of the amount of the super-priority lien which would extinguish the Bank’s constitutionally-
protected property interest when foreclosed. Without notice of the super-priority amount, U.S. Bank

had no opportunity to protect its property interest prior to the HOA’s foreclosure. As applied to the
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circumstances of this case, the HOA Lien Statute operated unconstitutionally, invalidating the HOA

foreclosure sale. Accordingly, this Court should grant summary judgment in favor of U.S. Bank.

C. Bank of America’s tender extinguished the super-priority bortion of the HOA’s
lien. :

Even if the HOA Lien Statute satisfied the actual-notice requirements of the Due Process
Clause, U.S. Bank would still be entitled to summary judgment because Bank of America’s supet-
priority tender extinguished that pottion of the HOA’s lien prior to the foreclosure sale. As Plaintiff
freely admits, in SFR Investments, the Nevada Supreme Court “said not once, but twice, that ... the
bank could simply have paid the super i)ﬂority amount to preserve its interest in the property.” Mot.
at 14; see SFR Investments, 334 P.3d at 414 (“[A]s junior lienholder, [the holder of the first deed of
trust] could have paid off the [HOA] lien to avert loss of its security[.]”). Here, the loan servicer paid
the super-priority amount prior to the sale, and thus preserved the first-priority position of U.S.
Bank’s Deed of Trust.

Both the drafters of the HOA Lien Statute and the Nevada agency charged with its
enforcement agree with Plaintiff’s position—tender of the super-priority amount preserves a first
deed of trust holder’s interest in the foreclosed property. The drafters of the Uniform Common
Interest Ownership Act (UCIOA), adopted by Nevada as the HOA Lien Statute, contemplated this
result when drafting the super-priority provision, stating that “[a]s a practical matter, secured lenders
will most likely pay the [nine] months assessments demanded by the association rather than having
the association foreclose on the unit.” 1982 UCIOA § 3116 cmt. 1 (cited with approval in SFR
Investments, 334 P.3d at 414.)> Further, the Nevada Real Estate Division of the Department of
Business and Industry (NRED), the agency charged with administering the HOA Lien Statute, has
explained that it is “likely that the holder of the first security interest will pay the super priority lien
amount to avoid foreclosure by [an HOA].” 13-01 Op. Dep’t of Bus. & Indus., Real Estate Div. 18

3 The Nevada Supreme Court cited to the official comments to UCIOA extensively when evaluating the HOA
Lien Statute in SFR Investments, 334 P.3d at 412 (“An official comment written by the drafters of a statute
and available to the legislature before the statute is enacted has considerable weight as an aid to statutory
construction.”)

{348252561} 13
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(2012) (hereinafter NRED Letter); see also Folio v Briggs, 99 Nev, 30, 34, 656 P.2d 842, 844
(1983) (explaining that courts “are obliged to attach substantial weight to [an] agency’s
interpretation” of a statute it is charged with administering). This super-priority amount is equal to
the amount of assessments that “would have become due in the absence of acceleration during the
nine months immediately preceding institution of an action to enforce the lien....” See NRS
116.3116(2); accord NRED Letter (explaining that “the total amount of the super priority lien
attributable to assessments is no more than 9 months of the monthly assessments reflected in the
association’s budget.”).

Here, Bank of America, who serviced the loan secured by U.S. Bank’s senior Deed of Trust
at the time, tendered the super-priority amount to the HOA Trustee prior to the foreclosure sale.
Shortly after the HOA Trustee recorded the Notice of Default and Election to Sell, Bank of America,
through counsel at Miles Bauer, contacted the HOA Trustee and requested a payoff ledger detailing
the super-priority Aamount of the HOA’s lien. Rather than providing a breakdown of the nine months
of delinquent assessments constituting the super-priority amount, the HOA Trustee provided a
payoff demand in the amount of $4,186.00, which included late fees, interest, and collection costs
that fell within the sub-priority portion of the HOA’s lien. Ex. H-2, However, the payoff demand
showed that, during the nine months preceding the “institution of an action to enforce the lien,”
namely the recording of the Notices of Delinquent Assessments Lien, the HOA’s monthly
assessments were $55.00. Id.

Accordingly, to satisfy the super-priority portion of the HOA’s lien, Bank of America,

tendered $1,494.50 to the HOA Trustee on December 6, 2012, Ex. H-3. This amount included not

only the last nine months of delinquent assessments, $495.00, but also $999.50 for “reasonable

collection costs,” which constituted the sub-priority, rather than super-priority, portion of the HOA’s

lien. Jd. By tendering the full super-priority amount prior to the foreclosure, Bank of America
extinguished the super-priority portion of the HOA’s lien, thus redeeming the first-priority position
of U.S. Bank’s Deed of Trust prior to the foreclosure sale.

Since the super-priority portion of the HOA’s lien was extinguished prior to the foreclosure

sale, Plaintiff’s interest in the Property, if any, is subordinate to U.S. Bank’s senior Deed of Trust

(34825256:1} 14
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pursuant to NRS 116.31164(3)(a). This provision provides that the purchaser at an HOA foreclosure
receives “a deed without warranty which conveys to the grantee all title of the unit’s owner to the
unit.” NRS 116.31164(3)(a) (emphasis added). Put differently, under Nevada law, the HOA lost the
ability to pass clear title when Bank of America’s tender extinguished the super-priority lien. This
point was not lost on Plaintiff, who states “that the bank could have paid the supet priority amount to
preserve its interest in the property” ptior to the foreclosure sale. Mot. at 14.

According to the SFR Investments Court, the drafters of the UCIOA, the NRED, and even
Plaintiff itself, tender of the super-priority amount prior to an HOA foreclosure extinguishes the
super-priority portion of an HOA’s lien, thus preserving the first-priority position of the respective
deed of trust. Because Bank of America tendered the full super-priority amount prior to the HOA’s
foreclosure sale in this case, the super-priotity portion of the HOA’s lien was extinguished,
preserving the first-priority position of U.S. Bank’s Deed of Trust. Consequently, to the extent
Plaintiff received any interest in the Property by way of the HOA foreclosure sale, such interest is
junior to U.S. Bank’s senior Deed of Trust, meaning Plaintiff’s quiet title claim fails as a matter of

law. Accordingly, U.S. Bank’s Countermotion for Summary Judgment should be granted.

D. Plaintiff has produced no evidence showing that the HOA’s foreclosure sale was
commercially reasonable,

This Court should also deny Plaintiff’s Motion for Summary Judgment because (1) every
foreclosure sale conducted pursuant to the HOA Lien Statute must be commercially reasonable, and
(2) Plaintiff has produced no evidence showing that the HOA’s foreclosure sale of the Property at a
94% discount was commercially reasonable as a matter of law,

1. HOA foreclosure sales must be commercially reasonable.

While the HOA Lien Statute provides homeowners associations with strong enforcement
mechanisms to assure their dues are paid, the statute also provides a check to insure those with first
deeds of trust are treated fairly—specifically, that every foreclosure sale conducted pursuant to the
statute must be commeroiaﬁy reasonable. Plaintiff’s assertions that “NRS Chapter 116 does not

29

contain any language that requires that an HOA foreclosure sale be ‘commercially reasonable and

{34825256;1) 15

103




AKERMAN LLP
1160 TOWN CENTER DRIVE, SUITE 330

LAS VEGAS, NEVADA 89144

TEL.: (702) 634-5000 — FAX: (702) 380-8572

NN N NRNNNN e e e e 1 e s
0 N O L A WD, O VNN Y IR WD

that “UCIOA also does not contain any language that incorporates Article 9 of the Uniform
Commercial Code” ignores the plain language of the statute. See Mot, at 8.

The HOA Lien Statute requires that HOA foreclosure sales be commercially reasonable,
stating that “every contract or duty governed by this chapter imposes an obligation of good faith in
its performance or enforcement.” NRS 116.1113. The drafters of this section defined good faith as
follows: “[glood faith ... means obsetvance of two standards: ‘honesty in fact,” and observance of
reasonable standards of fair dealing, While the term is not defined, [it is] derived from and used in
the same manner as ... Sections 2-103(i)(b) and 7-404 of the Uniform Commercial Code.” UCIOA §
1-113 cmt, (1982) (emphasis added). Nevada’s version of the UCC defines “good faith” as “honesty
in fact and the observance of reasonable commercial standards of fair dealing,” NRS 104.1201(2)(t)
(emphasis added).*

Nevada courts have confirmed that this commercial reasonableness standard applies to the
disposition of collateral. See, e.g. Jones v. Bank of Nev., 91 Nev. 368, 373, 535 P.2d 1279, 1282
(1975). And courts in other states interpreting the same UCIOA provision at issue here, UCIOA § 1-
113, have held that the disposition of the collateral in these cases, real property, must be
commercially reasonable. Will v. Mill Condominium Owher s Ass’n, 848 A.2d 336, 340 (Vt. 2004)
(“Although the rules generally applicable to real estate mortgages do not impose a commercial
reasonableness standard on foreclosure sales, the UCIOA does provide for this additional layer of
protection.”). Plaintiff’s argument that the HOA’s disposition of the Property here did not have to

be commercially reasonable is misplaced. See Mot. at 8.

4 Plaintiff’s contention that “UCIOA ... doe [sic] not contain any language that incorporates Article 9 of the
Uniform Commercial Code” is directly at odds with intention of UCIOA’s drafters as shown by UCIOA’s
official comments, See Mot. at 10, As noted by the SFR Investments Court, “[a]n official comment written by
the drafters of a statute and available to the legislature before the statue is enacted has considerable weights as
an aid to statutory construction,” 334 P.3d at 413.

° Plaintiff contends that the “Supreme Court of Vermont’s analysis of Vermont law is not helpful in
interpreting Nevada’s version of the UCIOA, however, because Vermont law does not include the nonjudicial
foreclosure procedure that was ‘handcrafted’ by the Nevada Legislature in NRS 116.31162 through NRS
116.31168.” Mot. at 9. Plaintiff fails to explain how Nevada’s handorafting of those provisions, which mostly
concern opt-in notice requirements, somehow effects the commercial reasonableness provision of UCIOA,
which has been wholly adopted in both Nevada and Vermont. Compare NRS 116.1113, with27A V.S.A. § 1-
113.
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Granting super-ptiority to nominal HOA liens over first deeds of trust “represents a
‘significant departure from existing practice.”” SFR Investments, 334 P.3d at 412 (quoting the
official comments to UCIOA § 1-116). However, NRS 116.1113’s requirement that the foreclosure
of these super-priority liens be commercially reasonable provides first deed of trust holders with
assurance that, in the event of an HOA foreclosure, they will receive some of the value they
bargained for when they provided a mortgage loan. The commercial reasonableness requirement is
provided in the statutory text, was intended by the statute’s drafters, and has been recognized by
other courts interpreting the same statutory provision at issue here. Therefore, for Plaintiff to succeed
on its instant Motion for Summary Judgment, it must prove that the foreclosure sale of the Property
for a 94% discount was commercially reasonable as a matter of law. This is a burden Plaintiff cannot

meet,
2. Plaintiff has provided no evidence that the foreclosure sale of the
Property at a 94% discount was commercially reasonable.

Plaintiff’s Motion for Summary Judgment should be denied because it has failed to provide
any evidence showing that the foreclosure sale of the Property for 6% of its ostensible value was
commercially reasonable as a matter of law. The Nevada Supreme Court has explained that the
conditions of a commercially reasonable sale should reflect a calculated effort to pfomote a sales
price that is equitable to both the debtor and to the secured creditor. See Dennison v. Allen Group
Leasing Corp., 110 Nev. 181, 186, 871 P.2d 288, 291 (1994). The “quality of the publicity, the price
obtained at the auction, [and] the number of bidders in attendance” are also factors to consider when
analyzing the commercial reasonableness of a public sale. Id. While the price obtained at a
foreclosure sale is not the sole determinative factor, it is highly relevant in determining whether a
sale is commercially reasonable, Id. Importantly, it is well-settled under Nevada law that “a wide
discrepancy between the sale price and the value of the collateral compels close scrutiny into the
commercial reasonableness of the sale.” Levers v. Rio King Land & Inv. Co., 93 Nev. 95, 98, 560
P.2d 917, 920 (1977); see also Iama Corp. v. Wham, 99 Nev. 730, 736, 669 P.2d 1076, 1079 (1983);
Jones, 91 Nev. at 368,
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Such close sorutiﬁy is surely required here, where Plaintiff purchased Property securing a
$147,456.00 loan for $8,200.<6 Ex, A; Ex. G. Put differently, the discrepancy between the sales price
and the value of the collatetal here was more. than 94%. In light of this wide discrepancy, and the
close scrutiny into the circumstances of the sale such discrepancy entails, it is not surprising that
Plaintiff contends that the HOA Lien Statute does not require an HOA foreclosure sale to be
commercially reasonable.” Mot. at 9.

To the contrary, courts analyzing the commercial reasonableness of foreclosure sales have
either voided such sales or refused to grant summary judgment in favor of the foreclosing party
where the discrepancy between the sales price and the value of the secured property was much less
egregious than the present case. For example, in Iama Corp., the Nevada Supreme Court reversed a
trial court’s .ﬁnding that a sale of collateral was conducted in a commercially reasonable manner. 99
Nev. at 737. Central to the court’s decision was the wide discrepancy—25.1% —between the fair
market value and the sale price of the collateral. Id. at 736. The court then scrutinized whether
proper notice was given, whether the bidding was competitive, and whether the sale was conducted
pursuant to the sheriffs office’s normal procedures. Id. The court ultimately set aside the sale
because the pre-foreclosure conduct of the seller had detrimentally affected the price the collateral
would bring at auction. Id, at 736-37.

Additionally, courts applying UCIOA have voided commercially unreasonable foreclosure
sales. Will, 848 A.2d at 340, In Will, the property was sold pursuant to a homeowners’ association
lien of $3,510.10. Id, at 338. The fair market value of the property was $70,000. /d. The court noted
that the comment to UCIOA § 1-113, discussed in Section C(1) supra, “expresse[d] in unequivocal
terms the Legislature’s intent to import the [UCC’s] commercial reasonableness standard into the

UCIOA.” Id. at 341. The court explained that the homeowners association bears the burden to prove

§ Plaintiff will likely claim that the value of the loan secured by the Deed of Trust is not an accurate indication
of the value of the Property. This is yet another reason why Plaintiff’s motion is premature. Discovery is
needed to determine the exact value of the Property at the time of the foreclosure sale.

7 Plaintiff curiously quotes the SFR Investments Court’s noting that it declined to reach the commercial
reasonableness argument before relying of the SFR Investments decision to say that the price paid at a
foreclosure sale has no bearing on commercial reasonableness “pursuant to SER.” Mot. at 10, 12, Needless to
say, a court’s “holding” on an issue that it specifically declined to reach does not constitute binding precedent,
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the foreclosure was commercially reasonable. Id. at 342. The court also stated that the party
conducting the sale “must make a good faith effort to maximize the value of collateral,” and “have a
reasonable regard for the debtor’s interest.” Id. After espousing these standards, the court voided the
trustee’s sale because the sale was not made in a commercially reasonable manner, /d. at 342.
Central to the court’s finding that the sale was gommeroially unreasonable was the sale of the
condominium for an amount 85% lower than the value of the collateral, and the fact that there was
only one bid on the property. See id. Because the sale was commercially unreasonable, the court
vacated the lower court’s grant of summary judgment in favor of the HOA, and voided the sale to
the third-party purchaser. /d. at 343,

Here, Plaintiff has produced no evidence showing that the sale of the Property for a 94%
discount was commercially reasonable. Such a wide discrepancy between the sales price and the
price of the collateral subjects the commercial reasonableness of this HOA sale to close scrutiny
under settled Nevada law. See Levers, 93 Nev, at 98; Iama Corp., 99 Nev. at 736; Jones, 91 Nev. at
368. This close scrutiny entails an inquiry into the bidding process and participants, which U.S.
Bank will attempt to uncover through discovery. But currently, “the record is completely devoid of
any evidence relating to the bidding process or participants,” Dennison, 110 Nev. at 186 (reversing
grant of summary judgment in favor of the creditor because the moving party failed to produce
evidence showing the sale was commercially reasonable). Further, there is no evidence showing that
the HOA “took steps to insure the best price possible would be obtained for the benefit of the
debtor.” Levers, 93 Nev. at 99 (holding that the secured party failed to meet its burden to show that
the sale was commercially reasonable).® Because Plaintiff has failed to produce any evidence

showing that the sale of the Property for 6% of its ostensible value is commercially reasonable, its

¥ In an effort to distinguish these UCC cases and prove that the foreclosure sale at issue was commercially
reasonable without offering a shred of evidence concerning the foreclosure sale, Plaintiff states that the
“method, manner, time, and place of an HOA foreclosure sale, unlike a UCC sale are governed by statute —
NRS 116.31162 through 116.31168.” Mot. at 10, However, NRS 116.31162 through NRS 116.31168 concern
notice to the unit’s owner, the constitutionally-defective opt-in notice requirements for lienholders, and the
effect of an HOA foreclosure sale on title. Nowhere in those statutes does it specify the method or manner in
which a foreclosure sale must be conducted, the time it must be conducted, or the place where it must be
conducted, NRS 11631162 through NRS 11631168 are thus irrelevant to whether “the method, manner,
time, [and] place” of an HOA foreclosure sale is “commercially reasonable.” See Levers, 93 Nev. at 98,
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quiet title claims fail as a matter of law. Accordingly, this Court should deny Plaintiff’s Motion for

Summary Judgment.

E. In the alternative, U.S. Bank requests a Rule 56(f) Continuance, as additional
discovery is necessary to develop facts essential to U.S. Bank’s defenses.

This Court should deny Plaintiff’'s Motion for Summary Judgment under Nevada Rule of
Civil Procedure 56(f) because it is premature. U.S. Bank has not had the opportunity to develop
several issues central to its defense to Plaintiff’s quiet title claim. Specifically, additional discovery
is necessary to determine: (1) how the HOA Trustee calculated the super-priority amount of the
HOA’s lien before rejecting Bank of America’s super-priority tender as insufficient, (2) whether the
HOA complied with all requirements of the HOA Lien Statute, and (3) whether the sale of the
Property for a 94% discount was commercially reasonable. To develop the facts atound the tender,
compliance, and commercial reasonableness issues, U.S, Bank will subpoena the HOA and HOA
Trustee, seeking to determine, inter alia, who attended the foreclosure sale, whether the HOA’s
assessments were based on a periodic budget adopted by the HOA pursuant to NRS 116.3115, what
announcements were made at the sale regarding Bank of America’s super-pribrity tender, the
particulars of the bidding process, and whether all payments made to the HOA were properly
applied. Once these subpoenas reveal knowledgeable parties, U.S. Bank intends to depose those
parties, seeking to determine more information regarding the HOA’s accounting of the payments it
received, how the foreclosure auction was conducted, and the general circumstances of the
foreclosure sale.

In accordance with Rule 56(f), counsel has provided the Court with a detailed affidavit
providing the reasons that discovery is necessary to fully develop U.S. Bank’s opposition to
Plaintiff’s quiet title claim. See Declaration of Counsel, p. 22. Therefore, to the extent the Court is
not inclined to grant U.S. Bank’s Countermotion for Summary Judgment, or deny Plaintiff’s Motion

for Summary Judgment, this Court should grant U.S. Bank a continuance under Rule 56(f).
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V. CONCLUSION

This Court should grant U.S. Bank’s Countermotion for Summary Judgment because the
HOA Lien Statute is unconstitutional under the Due Process Clause, both facially and as-applied to
the present case. Even if the statute were constitutional, U.S. Bank would still be entitled to
summary judgment because Bank of America’s super-priority tender extinguished that portion of the
HOA'’s lien prior to the foreclosure sale.

Even if the Court denies U.S. Bank’s Countermotion, this Court should also deny Plaintiff’s
Motion for Summary Judgment, Plaintiff has not shown that the HOA’s sale of the Property for a
94% discount was commercially reasonable, as required by the HOA Lien Statute. In the alternative,
U.S. Bank is entitled to discovery to determine how the HOA Trustee calculated the super-priority
amount of the HOA’s lien before rejecting Bank of America’s tender as insufficient, whether the
HOA complied with the HOA Lien Statute, and whether the manner in which the HOA conducted
the sale was commercially reasonable.

DATED this 22nd day of July, 2015.
AKERMAN LLP

/s/ Tenesa S. Scaturro

MELANIE D. MORGAN, ESQ.
Nevada Bar No. 8215

TENESA S. SCATURRO, ESQ.
Nevada Bar No. 12488

1160 Town Center Drive, Suite 330
Las Vegas, Nevada 89144

Attorneys for U. S. Bank, N.A., successor trustee
to Bank of America, N.A., Successor by Merger
to LaSalle Bank, N.A.,

as Trustee to the holders of the Zuni Mortgage
Loan Trust 2006-OA1, Mortgage Loan Pass-
Through Certificates Series 2006-OA1
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DECLARATION OF TENESA S. SCATURRO, ESQ. IN SUPPORT OF 56(f)

CONTINUANCE
1. I make this declaration based on my personal knowledge.
2. I am an associate with Akerman LLP and legal counsel for U.S. Bank in this action.

3. This Court should deny Plaintiff’s Motion for Summary Judgment based on NRCP
56(f). U.S. Bank should be permitted to conduct discovery as to how the HOA Trustee calculated the
super-priority amount owed before rejecting Bank of America’s tender as insufficient, whether the
HOA and HOA Trustee complied with all requitements of NRS 116, et seq., and whether the
foreclosure sale was commetcially unreasonable in violation of NRS 116.1113.

4, U.S. Bank requires additional discovery to fully develop several key defenses. U.S.
Bank plans to depose the 30(b)(6) witnesses of the HOA and HOA Trustee, the person who actually
conducted the auction on the HOA Trustee’s behalf, and the 30(b)(6) witness of Plaintiff to
determine whether the sale was conducted 111‘ accordance with Nevada law, For example, U.S. Bank
intends to conduct discovery on whether the HOA impermissibly attempted to foreclose on violation
liens, whether the HHOA’s monthly assessments were based on a periodic budget adopted by the
HOA pursuant to NRS 116.3116, whether the homeowner made HOA payments that were not
applied, whether there was a payment plan between the HOA and the homeowner that was ignored,
whether the HOA approved the sale, and whether the HOA Trustee changed the sale date from the
date listed in the Notice of Sale in accordance with NRS 116.31164.

S. Additionally, discovery is necessary to determine—among a host of facts relevant to
the commercial reasonableness of the sale—how the HOA Trustee conducted the sale, the market
value of the Property at the time of the sale, whether accurate information concerning Bank of
America’s super-priority tender was communicated to those in attendance at the auction, and the
relationship, if any, between Plaintiff, the HOA, HOA Trustee, and other prospective purchasers.
Plaintiff has not in any way disclosed the circumstances of the sale, which must be evaluated to
determine whether the sale was commercially reasonable, especially in light of the diminutive price

Plaintiff paid for the Property.
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6. Additionally, U.S. Bank may retain experts to demonstrate that the propetty was sold
far below its fair market value and that the structure of the sale itself led to bid chilling.

7. This discovery is necessary to determine whether the HOA complied with NRS 116,
et seq., a prerequisite to Plaintiff taking any title to the Property by way of the foreclosure sale, and
whether the sale was commercially unreasonable in violation of NRS 116.1113.

8. This Court should deny Plaintiff’s Motion for Summary Judgment pursuant to NRCP
56(f).

I declare under penalty of perjury that the foregoing is true and correct.

DATED this 22nd day of July, 2015.

/s/ Tenesa S. Scaturro
TENESA S. SCATURRO, ESQ.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on July 22, 2015 and pursuant to NRCP 5, I served through this
Court's electronic service notification system (Wiznet) a true and correct copy of the foregoing U.S.
BANK, N.A.’S OPPOSITION TO PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT
AND COUNTERMOTION FOR SUMMARY JUDGMENT BASED ON THE DUE
PROCESS CLAUSE AND TENDER, OR ALTERNATIVELY, FOR RULE 56(F) RELIEF on

all parties and counsel as identified on the Court generated notice of electronic filing.

Michael F. Bohn, Esq.

LAW OFFICES OF MICHAEL F. BOHN, ESQ.
376 East Warm Springs Road, Suite 140

Las Vegas, Nevada 89119
mbohn@bohnlawfirm.com

Attorneys for Plaintiff

/s/ Rebecca L. Thole
An employee of AKERMAN LLP
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Haweves, if any chesk or uiher mamrument moeived hy Lemdder at payment atder ihe Note or this Scoufity
Intrument i retemed te Londer unpaid, Londer may requine thal any or all subseguast payments duc unaer
The Noke and this Scounty TnsiFumeiit bs muade In ane or pvore of the following forms, ay selected by Lendes:
¢n¥ oash: {) roney Onder: {oF centified check, dank cheek, tressurer's choek or cashisrs check, provided any
aach check in Grawil upony an issiution whose doposiis uro insuref by o federa! aganey, inxtrumentality, or
entity; ozt Esectronvic Pands Teansfer,

Paymaonis aee docowed zeccived by 1ender when received at the location deignuted in the Note or ot suchi
oiher lacation a8 ynay be designated by Lender i aceordance with the nolice provisioas in Sectiom 15, Lender
May reluen any payment or pariil payment it the paymont or pactial payments are insuificient 1o bting the
Lomn curvent. Lenwder may aecept any peyment o parial payment insefficient 10 bring the Loan cuerent,
without wadver of any tights hessunder or projudics 1o it rights 1o refuse such payment or pariial paynknts m
The Fanire, But Lender iy net ohligaied 10 apply such payments at the time such paymenix se sceepied. IC cach
Periodic Pryment 1 appied as of iix scheduled due date, thes Leader reed nol pay interest i unappiied
funds. Lendar mmy bokd such unapphed funds antit Borower maken gayoient to being the Lown eumrent, I
Borewer docs 100 g0 st whhin a rearonebie periud of time, Lendor shall cither apply such funds or rewm
shetrs i Bosrower. 1ol apphied carfier, such. funds wall be appficd 10 the putslanding peincipal batanos under
the Note imemedidtaly prive 1o lorclosare. No offsor or cialm which Bomowar niight have now or in the. fonre
aypainat fender shall velieve Borrawer from making payments dut under She Noie and this Security Instrumsatt
or performing the covanants and kprecmentx sccurcd by this Security nstrutnens.

2. Applicatio of Payments or Proceeds, Except a5 otierwise doscribed: in ihis Section 2, all payments
accepind wnd applied by Lender shull be applied in the following weder of yrioriry: m) imereyt due under the
Nowz: (b} principal due urvder the Noie, (<) amounts due wader Soction 3, Such payments shall be applied o
cack Periodic Payment in the pner i which it became die. Any remtining amnints shail be applicd Bt o
{aic cheges, Xevond Lo any other amounte duc ander this Seourdty Instrument, and then fo reduce the principal
Peinnce of ihe Mnte.

U Lendor reccives » paymenl from Bomower for & delinquent Periodic Paymens which inclues
sufficient wooink 16 pay sny lae charge duc, ihe paymen say be applied 1o the delinguent payment and the
1ae chwrge. T maore than oae Periodic Payment ix oulstanding, Lender may apply wyy paymon) secoived from
Homuwer o the ropayment of the Poriodic Payinenis i1, sewd 1o the exitn thit, tuch payment can be paid i
full. To the oxiont thi any cxcess exists mfter the payment is applied ¢o the full payrient of one or more
Fenodic Payments, such excess may be applicd 10 any Jule churges due, Volontaty propayments shall 5o
spplicd Hrst ko ny prepayment changes and then as deacetbed ity the Note.

Any npphication of payments, insurance proceeds, ar Miseeltaneous Procceds lo principal due undet the
Note shalk no! exend or posipone the due daie, vr change the ameunt, of the Poriodic Payments.

3, Fundy fyr Excrow Hems. Borrower shall pay 1o Lender o the day Perdodie Payments are due undes
1he Nole, unti the Mote i paid in Fuil, 2 som (he "Punids”™} to provide for payment of amounts due for: )
faxes ol seseneneniy and olher llems which can altain priority over this Security Tnstrument es o fien or
sacumbarncs on the Fropeny: (B leaschuld mmymenis or ground yents on the Properly, if any; {c) premiun

_ initialy:
@3 -sANV) (0307) CHL (07703) Page 5 of 16
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wty snd all inswnoce required by Lemder vader Seetion §; and (8 Mogguge Tnsurance prendums, 6 any, e
my suens payable by Bomovsr W Leskyt i Hew of the paymont of Morigage Insueance premiums in
nooordmnce with the provisios of Section O, Thigse dteims arc called "Escrow Rems." At griginebion or at any
vare during dhe temn of the Loan, Lender may require thar Communily Assocmiion Dues, Feek, and
Axsexsmenis, if any, be sxcrowed by Bomower, and such daes, foes aowd gesexmments shall be an Bacrow llem.
Bormwer shall pmpﬂy fureith o Lander all notices of smounts to he pahl uader this Séction. Borrawer shall
pay Lender the Fade fir Excrow Ligms unlexy Londer weives Bomower's obligation 1o pay e Funds for any
or sl Bacrow Hewas. Lender muy waive Boreivwer's bligation 1o pay (o Lemder Pandx for any or all Escrow
Tieane e any e, Any such waiver may only b in writing. [n the event of such waiver, Borruwer shall pay
dimotly, when and whore payable, the amounts due for any Escrow Tems for which payment of Funds ts
boen waived by Lender and, i Lentor roquirey, ahall fimvish to Lender recsipty svidencing such payment
withan such tiree period as Lemder may requirs, Borrowat’s obligation 10 nwake such payments and o provide
receipy shall for afl purposss be deoned o be 4 covenant and agreement conisined in thix Seourity
Enstromant, as the phrass “covensnt and agreement” ie uied in Section %, I7 Borower i obligated 1o pay
Eacrow flemw divesily, puepont to a waiver, wwd Borrowar failx 10 pay the amount due for an Escrow Ticm,
Lendcr aay cxeicise ux cghts vader Scction 9 und pay such amount and Borrower shall then be obligard
ander Sevtion ¥ o ropay to Lender any such sviounl Lender may rovoke i waiver s 10 any or all Escrow
Euenms wi woy fime by » notiee ghven it seeordance with Secuon 15 and, upon such reveculion, Borrowsr shalt
pay 1o Lender af) Porady, and in such amonnts, that are ther sequired under thia Section 3,

fendor may, a1 any dhis, collect and hold Funds in an smoumt (€ sufficien) to permit Lender 1o spply the
Puauds 31 the siene spegified under RESPA, and (b3 not 10 earged the maxisoum smonnt & Jender con require i
under RESPA. Lender shull extimage the mraount of Pands ddie on the hasis of curdcid datr nod ressonible |
enimates pf expenditures of futore Escrow Hems orotherwise in acoprdines with Applicable Law, i

The Funds shall e hold in sn iosiiution whose depoxits ure invured by » federnt agency, instrumentabity,
or eatity {including Lender, i Londer is zn institution whose deposits are sa {nsured) or in any Feder! Home
Lomn Wank, Londor sheli apply tht Funds o pay the Escrow lems ne laler than the lime speoified under
RESPA, Lemder shmdl mot charge Barmwer for holding and apphing the: Funds, smnually analyzing the ¢escrow
nocow, or verifving the Bxcrow Jiems, uiless Dender pays Botrower interest on the Funds 2od Applicable
Law permite Lender 19 make aweh 8 chorge. Unless an ugreement i made in weiting or Applicatile Law
requires inderest o be paid on the Punds, Londer shal sl e required 1o pry Borrowesr any inteses! of eamings
oo the Funds, Borepwer and Lender onn ageee in witing, howover, 1hat imtersst shall bo paid on the Funds,
Lenwdar shnl! give 1o Bomower, withoot charge. an srmual accounting of the Pundz as required by RESPA,

W there is o surplus of Funds held in aserow, ss defined under RESPA, Lender sShaiE ascount 10 Barrower
Tor the cxeesy funds m accordance with BESPA. I there is & shorage of Fands held in escrow, us defised
under RESPA, Londer shall ncdify Borrawsr as requized by RESPA, sind Borrawer shall pay 1o Londer the
amoum necomsary W make up the shortage: i accondanee with RESPA, but in na more thai 12 monihly
paymens. If there v & deficiency of Funds hekd i eserow, as dofined under RESPA. Lender shall notify
Rosmuwer as required by RESPA, wvd Borrower shiedl pay 1o Lendor the amount neccssary 10 make up the
deficiency i accordance with BESPA, but in nomore than 12 monthly peyments,

Upon payraent in full of gl sums secared by this Security Instament, Lender shall prumpily refund 10
Burover any Funds held by Lender.

&, Chacges, Liens, Borrower shall pay all taxes, asscisinents, charges, fmes, and imposilions aliribuiable
1o the Property whick can atisin prioedy dver thit Sseamy nstroment, lesnshold pavments of ground conts on
the Property, F any, and Consranity Associgiiog Direy, Peos, and Assessieats, if any. T the extent that thesc
iterns sre Bxcrow Reeos, Bormwer xhall puy them in the manner provigedd i Section 3,

Homower shall promplly discharge any fien which hey priotity pver this Sacurity Instrumens priss
Buoerower: {i) agrees in writing 1o the payment af the obligation secured by the lien in » muomer acceptabls 1
Lender, tut unly 5o long as Bugrowst is performing sach ageeements (b) conteats the ficn i good falth by, or

Initigls:
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DISTRICT COURT CIVIL COVER SHERT A- 14-704412-C

XVI 1|

County, Nevada

Case No.

(Assigned by Clexk’s Office}

SRXRR0000
L ?arty Information (provide both home and mailing addresses if’ differeny)

Plaintiff{s) (name/address/phoue):
5318 CLOVER BLOSSOM CT TRUST

Defendant(s) (name/address/phone):
U.5. BANK, NATIONAL ASSCCIATION, SUCCESSOR TRUSTEE TO BANK GF

AMERICA, NA., SUCCESSOR BY MERGER TQ LASALLE BANK, N.A., AS TRUSTEE TO

THE HOLDERS OF THE ZUNI MORTGAGE LOAN TRUST 2008-OA1, MORTGAGE

LOAN PASS-THROUGH CERTIFICATES SERIES 2006-OA1; and CLEAR RECON CORPS

Attorney {(name/address/phone):

MICHAEL F. BOHN, ESQ.

Attorney (name/address/phone):

376 East wann Springs Road, Suite 140

Las Vegas, NV 89119

(702) 642-3113

. Mature of Coniroversy (please select the eng smost applicable filing ype below)

Civil Case Filing Types

Real Property

Torts

Landlord/Tenant

[:}Unlawﬁil Detainer

m()ther Landlord/Tenant

Titie to Property

Bh\dicial Foreclosurs

@O‘rher Title to Property

Other Reat Property
DCondemnatien/Emh‘;ent Domain
m(}ther Real Property

Negligence

D.Aut@

mPremises Liability
[:]Other Negligence
Malpractice
DMediaal.’T)enml
DLegal
mAccountin £

5:_] Other Malpractice

Other Torts

[Tproduct Liability
Dlntmlﬁonai Misconduct
DEmplo;nncm Tort
Dlnsuramce Tort
DOther Tort

Probate

Construction Defect & Contract

Judicial Review/Appeal

Probate (select case type and esiate valuc)
B Summary Administration
BG&neral Adumyinistration

D_Specia‘i Aduinistration

D Set Aside

me st/Couservatorship

D(}ther Probate

Estate Value

[ Jover $200,000

[ IBetween $100,000 and $200,000

Construction Defect
E]Chap‘rer 40

E:_]Oth er Construction Defect
Contract Case

E]Uniform Conuercial Code
E]Bui]diﬁg and Construction
D Insurance Carvier

[] Commercial Instrument
DCOH ection of Accounts

m Employment Contract

Judicial Review
DForeciasure Mediation Case
DPetiﬁon to Seal Records
DMe.uta] Competency

Nevada State Agency Appeal
DDeparrment of Motor Vehicle
m Worket's Compensation
D(}th.er Nevada State Agency
Appeal Other

DAppeal from Lower Court

mUnder $100,000 or Tnknown E]Oth er Contract DOther Judicial Review/Appeal
[Munder $2.500

Civil Writ Other Civil Filing
Civil Writ Cither Civil Filing

E:}Writ of Habeas Corpus
E}Wﬁt of Mandamus
[ JWrit of Quo Warrant

{j Writ of Prohibition
[ Jother Civil Wit

D(l()mpmmise of Minot's Claim
DForeign Judgment
D(}ther Civil Matters

Business Court filings should be filed using the Business Court civil coversheet.

July 25, 2014 .
v /s8/ Michael F, Bohn, Esqg. /
Date Signature of initiating party or representative
Sec other side for fumily-velated case filings.
Wevila AQC aesh Stofisdes Unit FoomPA 201
Revild

Puzsnantto N 75
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Electronically Filed
07/25/2014 12:54:25 PM

COMP % » W :
MICHAEL F. BOHN, ESQ.
Nevada Bar No.: 1641 CLERK OF THE COURT

mbohn@bohnlawiirm.com

JEFF ARLITZ, ESQ.
Nevada Bar No.: 6558
jarlitz@bohnlawfirm.com

LAW OFFICES OF

MICHAEL F. BOHN, ESQ., LTD.

376 East Warm Springs Road, Ste. 140
Las Vegas, Nevada 89119

(702) 642-3113/ (702) 642-9766 FAX

Attorney for plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

5316 CLOVER BLOSSOM CT TRUST CASENO.. A- 14-704412-C
DEPT NO.:
Plaintiff, XVI 11

Vs, EXEMPTION FROM ARBITRATION:
Title to real property

U.S. BANK, NATIONAL ASSOCIATION,
SUCCESSOR TRUSTEE TO BANK OF
AMERICA, N.A., SUCCESSOR BY MERGER
TO LASALLE BANK, N.A., AS TRUSTEE TO
THE HOLDERS OF THE ZUNI MORTGAGE
LOAN TRUST 2006-OA1, MORTGAGE
LOAN PASS-THROUGH CERTIFICATES
SERIES 2006-OA1; and CLEAR RECON
CORPS

Defendants.

COMPLAINT
Plaintiff, 5316 Clover Blossom Ct Trust, by and through its attorney, Jeff Arlitz, Esq. alleges as
follows:
1. Plaintiff is the owner of the real property commonly known as 5316 Clover Blossom Ct, North
Las Vegas, Nevada.
2. Plaintiff obtained title by foreclosure sale conducted on January 16, 2013,

3. The plaintiff’s title stems from a foreclosure deed arising from a delinquency in assessments
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due from the former owner to the Country Gardens Owners’ Association, pursuant to NRS Chapter 116.

4. U.S. Bank, National Association, Successor Trustee To Bank of America, N.A., Successor by
Merger to LaSalle Bank, N.A., as Trustee To The Holders of The Zuni Mortgage Loan Trust 2006-OA1,
Mortgage Loan Pass-Through Certificates, Series 2006-OA1 is the beneficiary of a deed of trust which
was recorded as an encumbrance to the subject property on June 30, 2004,

5. Clear Recon Corps is the substituted trustee on the deed of trust,

7. The interest of each of the defendants has been extinguished by reason of the foreclosure sale,
which was properly conducted with adequate notice given to all persons and entities claiming an interest
in the subject property, and resulting from a delinquency in assessments due from the former owner, to
Country Gardens Owners’ Association, pursuant to NRS Chapter 116.

8. Nonetheless, defendant U.S. Bank, National Association, Successor Trustee To Bank of
America, N.A., Successor by Merger to LaSalle Bank, N.A., as Trustee To The Holders of The Zuni
Mortgage Loan Trust 2006-OA1, Mortgage Loan Pass-Through Certificates, Series 2006-OA1 has
recorded a notice of default and election to sell under its deed of trust pursuant to NRS 107.080.

9. Plaintiff is entitled to an injunction prohibiting the foreclosure sale from proceeding,
10. The plaintiff is entitled to an award of attorneys fees and costs.

SECOND CLAIM FOR RELIEF
11. Plaintiff repeats the allegations contained in paragraphs 1 through 10.
12. Plaintiff is entitled to a determination from this court, pursuant to NRS 40.010 that the
plaintiffis the rightful owner of the property and that the defendants have no right, title, interest or claim
to the subject property.

13. The plaintiff is entitled to an award of attorneys fees and costs.

THIRD CLAIM FOR RELIEF

14, Plaintiff repeats the allegations contained in paragraphs 1 through 13.

15. Plaintiff seeks a declaration from this court, pursuant to NRS 40.010, that title in the property
is vested in plaintiff free and clear of all liens and encumbrances, that the defendants herein have no

estate, right, title or interest in the property, and that defendants are forever enjoined from asserting any

2
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estate, title, right, interest, or claim to the subject property adverse to the plaintiff,

16. The plaintiff is entitled to an award of attorneys fees and costs.

WHEREFORE, plaintiff prays for Judgment as follows:

1. For injunctive relief;

2. For a determination and declaration that plaintiff is the rightful holder of title to the property,

free and clear of all liens, encumbrances, and claims of the defendants.

3. For a determination and declaration that the defendants have no estate, right, title, interest or

claim in the property.

4. For a judgment forever enjoining the defendants from asserting any estate, right, title, interest

or claim in the property; and

5. For such other and further relief as the Court may deem just and proper.

DATED this 25th day of July 2014,

LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

By:_/s/Jeff Arlitz, Esq. /
Michael F. Bohn, Esq.
Jeff Arlitz, Esq.
376 East Warm Springs Road, Ste. 140
Las Vegas, Nevada 89119
Attorney for plaintiff
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VERIFICATION

STATEOFNEVADA )
RE:H
COUNTY OF CLARK. )
Fyad Haddad, being frst daly swomy, deposes and says
“That he is the mandger of 156 wastes of the plaiotil trust and that he as read the
foregoing complaintand kaows: the comenty thersof; that the same 15 true of hiv own knowdedge,

tept a8 o Those miatiets thersin alleged on informdtion sod bedief, and b fo those mabes, he

heloves ther to hetrug. f,f‘

SURSCRIBEL and SWORN 1o befare ms,
this 25 dayof JULY 2014

S /
. MAURIZIO WazzA b
I R *‘f@&?ﬁ@g&mef&mm
R T O R TR e e Mo, (04888 :
NETARY PUBLIS T and for saiil My Aget, méﬁﬁ%ﬁm .

L o 3R R A RN N
Loanty snd Male RS EE A A Y
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TAFD

MICHAEL F. BOHN, ESQ.
State Bar No. 1641
mbohn@bohnlawiirm.com

JEFF ARLITZ, ESQ.
State Bar No. 6558
jarlitz@bohnlawfirm.com

LAW OFFICES OF

MICHAEL F. BOHN, ESQ., LTD.

376 East Warm Springs Road, Ste. 140
Las Vegas, Nevada 89119

(702) 642-3113/ (702) 642-9766 FAX
Attorney for plaintiff

5316 CLOVER BLOSSOM CT TRUST
Plaintiff,

VS,

U.S. BANK, NATIONAL ASSOCIATION,
SUCCESSOR TRUSTEE TO BANK OF
AMERICA, N.A., SUCCESSOR BY MERGER
TO LASALLE BANK, N.A., AS TRUSTEE TO
THE HOLDERS OF THE ZUNI MORTGAGE
LOAN TRUST 2006-OA1, MORTGAGE LOAN
PASS-THROUGH CERTIFICATES SERIES
2006-OA1; and CLEAR RECON CORPS

Defendants.

entitled action as indicated below:

TOTAL REMITTED:
DATED this 25th_day of July 2014.

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO.:
DEPT NO.:

INITIAL APPEARANCE FEE DISCLOSURE

Pursuant to NRS Chapter 19, filing fees are submitted for the party appearing in the above-

5316 CLOVER BLOSSOM CT TRUST, Plaintiff $270.00

$270.00

LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

By:_ /s /Michael F. Bohn, Esq./

MICHAEL F. BOHN, ESQ.

376 East Warm Springs Road, Ste. 140
Las Vegas, Nevada 89119

Attorney for plaintiff
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ANSW )
LAUREL I. HANDLEY (NV Bar #9576) (m,. )S-W

KRISTA J. NIELSON (NV Bar #10698)

PITE DUNCAN, LLP CLERK OF THE COURT
520 South 4th St., Suite 360

Las Vegas, Nevada §9101

Telephone: (702) 991-4630

Facsimile: (702) 685-6342

E-mail: knielson@piteduncan.com

Attorneys for Defendant U.S. BANK, NATIONAL ASSOCIATION, SUCCESSOR TRUSTEE
TO BANK OF AMERICA, N.A., SUCCESSOR BY MERGER TO LASALLE BANK, N.A.,
AS TRUSTEE TO THE HOLDERS OF THE ZUNI MORTGAGE LOAN TRUST 2006-OAl,
MORTGAGE LOAN PASS-THROUGH CERTIFICATES SERIES 2006-OA1

DISTRICT COURT
CLARK COUNTY, NEVADA

5316 CLOVER BLOSSOM CT TRUST, Case No.: A-14-704412-C
Plaintiff, Dep;t. No.: XVIII
Vs, DEFENDANT U.S. BANK, NATIONAL

ASSOCIATION, SUCCESSOR TRUSTEE
U.S. BANK, NATIONAL ASSOCIATION, TO BANK OF AMERICA, N.A.,

SUCCESSOR TRUSTEE TO BANK OF SUCCESSOR BY MERGER TO LASALLE
AMERICA, N.A.,, SUCCESSOR BY BANK, N.A., AS TRUSTEE TO THE
MERGER TO LASALLE BANK, N.A., AS HOLDERS OF THE ZUNI MORTGAGE
TRUSTEE TO THE HOLDERS OF THE LOAN TRUST 2006-OA1, MORTGAGE
ZUNI MORTGAGE LOAN TRUST 2006- LOAN PASS-THROUGH CERTIFICATES
OA1l, MORTGAGE LOAN PASS- SERIES 2006-OA1’S ANSWER TO

THROUGH CERTIFICATES SERIES 2006- | COMPLAINT
OA1; and CLEAR RECON CORPS,

Defendants.

COMES NOW Defendant, U.S. BANK, NATIONAL ASSOCIATION, SUCCESSOR
TRUSTEE TO BANK OF AMERICA, N.A., SUCCESSOR BY MERGER TO LASALLE
BANK, N.A., AS TRUSTEE TO THE HOLDERS OF THE ZUNI MORTGAGE LOAN
TRUST 2006-OA1, MORTGAGE LOAN PASS-THROUGH CERTIFICATES SERIES 2006-
OAl (“Defendant™), by and through its counsel of record, LAUREL I HANDLEY, ESQ.,
KRISTA J. NIELSON, ESQ., of PITE DUNCAN, LLP, and hereby files its Answer to Plaintiff’s
Complaint.

1./
-1 -

ANSWER TO COMPLAINT
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1. Answering Paragraph 1 of the Complaint, Defendant lacks sufficient information to
form a belief as to the truth of the allegations, and on that basis denies each and every allegation
contained therein.

2. Answering Paragraph 2 of the Complaint, Defendant lacks sufficient information to
form a belief as to the truth of the allegations, and on that basis denies each and every allegation
contained therein,

3. Answering Paragraph 3 of the Complaint, Defendant lacks sufficient information to
form a belief as to the truth of the allegations, and on that basis denies each and every allegation

contained therein.

4. Answering Paragraph 4 of the Complaint, Defendant admits the allegations contained
therein.

5. Answering Paragraph 5 of the Complaint, Defendant admits the allegations contained
therein.

6. Answering Paragraph 7 of the Complaint, Defendant denies the allegations contained
therein. '

7. Answering Paragraph 8 of the Complaint, Defendant admits that a Notice of Default was

recorded against the real property known as 5316 Clover Blossom Court, North Las Vegas,
Nevada 89031, pursuant to the Deed of Trust recorded on June 30, 2004. Defendant lacks
sufficient information to form a belief as to the truth of the remaining allegations, and on that
basis denies the remaining allegation contained therein.

8. Answering Paragraph 9 of the Complaint, Defendant denies the allegations

contained therein.

9. Answering Paragraph 10 of the Complaint, Defendant denies the allegations contained

therein.

! There is no Paragraph 6 of the Complaint.
-2-

ANSWER TO COMPLAINT
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SECOND CLAIM FOR RELIEF

10.  Defendant repeats each of the responses provided in Paragraphs 1-10 as if
fully set forth herein.

11.  Answering Paragraph 11 of the Complaint, Defendant denies the allegations
contained therein.

12, Answering Paragraph 12 of the Complaint, Defendant denies the allegations
contained therein.

13.  Answering Paragraph 13 of the Complaint, Defendant denies the allegations
contained therein.

THIRD CLAIM FOR RELIEF

14,  Defendant repeats each of the responses provided in Paragraphs 1-13 as if

fully set forth herein,

15.  Answering Paragraph 14 of the Complaint, Defendant denies the allegations contained
therein.

14.  Answering Paragraph 15 of the Complaint, Defendant denies the allegations contained
therein.

15.  Answering Paragraph 16 of the Complaint, Defendant denics the allegations contained

therein.

AFFIRMATIVE DEFENSES

Defendant sets forth the following distinct and affirmative defenses to each and every

purported cause of action alleged in Plaintiff’s Complaint, and the whole thereof:

FIRST AFFIRMATIVE DEFENSE

The Complaint, and each and every alleged cause of action contained therein, fails to

state a suitable and cognizable claim upon which relief may be granted.

-3
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SECOND AFFIRMATIVE DEFENSE

Plaintiff’s claims are barred by the doctrines of laches and/or unclean hands,

THIRD AFFIRMATIVE DEFENSE

Plaintiff’s claims are barred by the doctrine of equitable estoppel.

FOURTH AFFIRMATIVE DEFENSE

Plaintiff has waived any rights that he may have had for relief from the Court.

FIFTH AFFIRMATIVE DEFENSE

Defendant cannot be deprived of its interest in the Subject Property in violation of the
Procedural Due Process Clause of the 14 Amendment of the United States Constitution and
Article 1, Sec. 8, of the Nevada Constitution.

SIXTH AFFIRMATIVE DEFENSE

Defendant has complied with all relevant Nevada and Federal statutes governing the
relationship, if any, between Plaintiff and Defendant in regard to the alleged conduct of
Defendant alleged in the Complaint.

SEVENTH AFFIRMATIVE DEFENSE

Plaintiff’s claims are barred by the applicable statute of limitations.

EIGHTH AFFIRMATIVE DEFENSE
(Void Foreclosure and Lack of Bona Fide Purchaser Status)

The foreclosure sale by which Plaintiff alleges it obtained title to the subject property is
void as to this Defendant and Plaintiff is not a bona fide purchaser.

NINTH AFFIRMATIVE DEFENSE

Pursuant to NRCP Rule 11, Defendant alleges that at this time it has insufficient
knowledge or information on which to form a belief as to whether it may have additional, as yet
unstated, affirmative defenses available, Defendant therefore reserves herein the right to assert
additional affirmative defenses in the event that discovery indicates such unstated affirmative

defenses are appropriate.
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PRAYER FOR RELIEF

WHEREFORE, Defendant prays for the following:

1. That Plaintif’s Complaint be dismissed in its entirety with prejudice and that Plaintiff
take nothing by way of its Complaint.

2. For attorney’s fees and costs of defending this action; and

3. For such other and further relief as the Court deems fit.

DATED this ZS’Waay of September, 2014,

PITE DUNCAN, LLP

Y

_~LAUREL 1. HANDLEY
KRISTA J. NIELSON
Attorneys for Defendant
U.S. BANK, NATIONAL ASSOCIATION,
SUCCESSOR TRUSTEE TO BANK OF
AMERICA, N.A., SUCCESSOR BY
MERGER TO LASALLE BANK, N.A., AS
TRUSTEE TO THE HOLDERS OF THE
ZUNI MORTGAGE LOAN TRUST 2006-
OAIl, MORTGAGE LOAN PASS-
THROUGH CERTIFICATES SERIES
2006-OA41
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CERTIFICATE OF SERVICE
I, the undersigned, declare: I am, and was at the time of service of the papers herein
referred to, over the age of 18 years, and not a party to this action. My business address is 520
South Fourth Street, Suite 360, Las Vegas, Nevada 89101.
I hereby certify that on September 25, 2014, I electronically transmitted the attached
document to the Clerk’s Office using the CM/ECF System for filing and transmittal of a Notice

of Electronic Filing to the following CM/ECF registrant:

Michael F. Bohn, mbohn@bohnlawfirm.com
I declare under penalty of perjury under the laws of the United States of America that the
foregoing is true and correct.

Executed this 25“\ day of September, 2014, at Las Vegas, Nevada.

Nodiome

- ANICOLE L LA
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Substitution of Attorney
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Minutes
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Amended Complaint
Certificate of Service
Certificate of Service
Order Granting
Order Granting Motion to amend Complaint
Notice of Entry
Notice of Entry of Order
Motion for Summary Judgment
Motion for Summary Judgment
Motion for Summary Judgment (9:00 AM) (Judicial Officer Crockett, Jim)
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11/16/2015|Bench Trlal (10:00 AM) (Judicial Officer Crockett, Jim)

Civil Bench Trial
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FINANCIAL INFORMATION

Defendant U S Bank National Association

Total Financlal Assessment 223.00

Total Payments and Credits 223.00

Balance Due as of 05/19/2015 0.00
09/25/2014 | Transaction Assessment 223,00
09/25/2014 | Wiznet Receipt # 2014-110691-CCCLK U 8 Bank National Association (223.00)

Plaintiff 56316 Clover Blossom CT Trust

Total Financial Assessment 470.00

Total Payments and Credits 470.00

Balance Due as of 05/19/2015 0.00
07/25/2014 | Transaction Assessment 270.00
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ACOM Q%« '3 W
MICHAEL F. BOHN, ESQ.

Nevada Bar No.: 1641 CLERK OF THE GOURT
mbohn@bohnlawfirm,com

LAW OFFICES OF

MICHAEL F, BOHN, ESQ,, LTD,
376 Bast Warm Springs Road, Ste. 140
Las Vegas, Nevada 89119

(702) 642-3113/(702) 642-9766 FAX

Attorney for plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
5316 CLOVER BLOSSOM CT TRUST CASENO.: A704412
DEPTNO,: XXIV
Plaintiff,
VS, EXEMPTION FROM ARBITRATION:

Title to real property
U.S. BANK, NATIONAL ASSOCIATION,
SUCCESSOR TRUSTEE TO BANK OF
AMERICA, N.A., SUCCESSOR BY MERGER
TO LASALLE BANK, N.A., AS TRUSTEE TO
THE HOLDERS OF THE ZUNI MORTGAGE
LOAN TRUST 2006-OA1, MORTGAGE
LOAN PASS-THROUGH CERTIFICATES
SERIES 2006-OA1; and CLEAR RECON
CORPS

Defendants.

AMENDED COMPLAINT

Plaintiff, 5316 Clover Blossom Ct Trust, by and through its attorney, Michael F, Bohn, Esq.
alleges as follows;

1, Plaintiff is the owner of the real property commonly known as 5316 Clover Bloésom Ct,North
Las Vegas, Nevada,

2. Plaintiff obtained title by foreclosure sale conducted on January 16, 2013,

3. The plaintiff’s title stems from a foreclosure deed arising from a delinquency in assessmernts
due from the former owner to the Country Gardens Owners’ Association, pursuant to NRS Chapter 116,

4, U.S. Bank, National Association, Successor Trustee To Bank of America, N.A., Successor by
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Merger to LaSalle Bank, N.A., as Trustee To The Holders of The Zuni Mortgage Loan Trust 2006-OA1,
Mortgage Loan Pass-Through Certificates, Series 2006-OA1 is the beneficiary of a deed of trust which
was recorded as an encumbrance to the subject property on June 30, 2004,

5. Clear Recon Corps is the substituted trustee on the deed of trust.

6. The interest of each of the defendants has been extinguished by reason of the foreclosure sale,
which was properly conducted with adequate notice given to all persons and entities claiming an interest
in the subject property, and resulting from a delinquency in assessments due from the former owner, to
Country Gardens Ownets’ Association, pursuant to NRS Chapter 116.

7. The HOA foreclosure sale complied with all requitements of law, including but not limited
to, recording and mailing of copies of Notice of Delinquent Assessment and Notice of Default, and the
recording, posting and publication of the Notice of Sale,

8. Prior to the HOA foreclosure sale, no individual or entity paid the super-priority portion of the
HOA Lien representing 9 months of assessments for common expenses.

9, Nonetheless, defendant U.S, Bank, National Association, Successor Trustee To Bank of
America, N.A,, Successor by Merger to LaSalle Bank, N.A., as Trustee To The Holdets of The Zuni
Mottgage Loan Trust 2006-OA1, Mortgage Loan Pass-Through Certificates, Series 2006-OA1 has
recorded a notice of default and election to sell under its deed of trust pursuant to NRS 107.080.

10. Plaintiff is entitled to an injunction prohibiting the foreclosure sale from proceeding,

11. The plaintiff is entitled to an award of attorneys fees and costs.

SECOND CLAIM FOR RELIEF

12, Plaintiff repeats the allegations contained in paragraphs 1 through 11.

13. Plaintiff is entitled to a determination from this court, pursuant to NRS 40.010 that the
plaintiffis the rightful owner of the property and that the defendants have no right, title, interest or claim
to the subject property.

14, The plaintiff is entitled to an award of attorneys fees and costs,

THIRD CLAIM FOR RELIEF

15, Plaintiff repeats the allegations contained in paragraphs 1 through 14,

2
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16. Plaintiff seeks a declaration from this court, pursuant to NRS 40.010, that title in the property
is vested in plaintiff free and clear of all liens and encumbrances, that the defendants herein have no
estate, right, title or interest in the property, and that defendants are forever enjoined from asserting any
estate, title, right, interest, or claim to the subject property adverse to the plaintiff.

17. The plaintiff is entitled to an award of attorneys fees and costs.

WHEREFORE, plaintiff prays for Judgment as follows:

1. For injunctive relief;

2. For a determination and declaration that plaintiff is the rightful holder oftitle to the propetty,
free and clear of all liens, encumbrances, and claims of the defendants,

3, For a determination and declaration that the defendants have no estate, right, title, interest or
claim in the property.

4, For ajudgment forever enjoining the defendants from asserting any estate, right, title, interest
or claim in the property; and

5. For such other and further relief as the Court may deem just and proper.

DATED this 23rd day of April 2015,

LAW OFFICES OF
MICHAEL F, BOHN, ESQ,, LTD,

By:_ /s /Michael ¥, Bohn, Esq. /
Michael F. Bohn, Esq,
376 Bast Warm Springs Road, Ste. 140
Las Vegas, Nevada 89119
Attorney for plaintiff
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DISTRICT COURT CIVIL COVER SHEET A- 14-704412-C

Case No.

County, Nevads

XVI 1

(Asvigned by Clerk'’s Office)

RO 2
L Party Information grovide both home and matling addvesses if differens)

Plaintiff(s) (name/address/phone):
5316 CLOVER BLOSSOM CT TRUST

Detfendant(s) (name/address/phone):
U.8. BANK, NATIONAL ASSQCIATION, SUCCESSOR TRUSTEI TO SANK OF

AMERICA, NA., SUGCESSOR BY MERGER TO LASALLE BANK, NA, AS TRUSTEE TO

THE HOLDERS OF THE ZUN MORTGAGE LOAM TRUST 2008-OA1, MORTGAGE

LOAN PASS-THROUGH CERTIFICATES SERIES 2006-0A1; and CLEAR RECON CORPS

Attorney (name/address/phone):

MICHAEL F. BOHN, ESQ, ]|

Attormey (name/address/phone):

376 East warm Springs Road, Suite 140

Las Vegas, NV 89119

(702) 842-3113

M. Mature of Controversy (please select the ene siost applicable filing type below)

Civil Case Filing Types

Real Property Torts
Landlord/Tenant Negligence Other Toxts
mUnlawﬁxl Detainer DAu‘m D Product Liability
DOﬂm‘ Landlord/Tenant mPremises Tiability mlntemional Misconduct
Title to Property ]:]Oth er Negligence m Employment Tort
[:]Judicial Foreclosura Malpractice E Insurance Tort
[-j()ther Tifle to Property mMedica]/Denml E Other Tort
Other Real Property DLegal
DCondenmation/Eminent Domain DAccounting
D()ﬁler Real Property DOther Malpractice
Probate Construction Defect & Contract Judicial Review/Appeal
Probate (select case ype and esiaie valuc) Construction Defect Judicial Review
D Summary Administration [:]C’hap‘rer 40 DForeclasure Mediation Case
[:_]Ganeral Aduorinisteation DOther Construction Defect [:]Peﬁﬁon to Seal Records
DSpeoial Administeation Centract Case mMmtal Competency
mSet Aside DUniform Commercial Code Nevada State Agency Appeal
[_:]Tm st/Conservatorship DBuﬂding and Construction mDepsrtment of Motor Vehicle
DOther Probate DInmxmnce Carrier DWorker’s Compensation
Estate Value DCommm‘cial Tnstrument D Other Nevada State Agency
D()ver $200,000 mCoﬂection of Accouuts Appeal Gther
DBemreen $100,000 and $200,000 DEmp]oyment Contract DAppeal from Lower Court
E_]Under $100,000 or Unknown D Other Contract l:l Other Judicial Review/Appeal
[Munder $2,500
Civil Writ Other Civil Filing
Civil Writ Qiher Civil Filing
[:]Wn't of Habeas Corpus l:]Writ of Prohibition [:] Compromise of Minot's Claim
[:] Writ of Mandans E] Other Civil Writ [:]F oreign Judgment

[:]Wﬁt of Quo Warrant

[ Jother Civil Matters

Businesy Court filings should be filed using the Business Conrt vivil coversheed,

July 26, 2014

/s/ Michael F. Bohn,

Esqg. /

Date

Wovuls AOC + Resmsock Stolisties Unlt
Purswat to NRS 3275

Signature of initiating party or representative

WKee pther side for fimily-reluted case flbgs.

FuantPA 20
Rav3l
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comr Q%« b i
MICHAELF, , .
Nevada Bax]iq?_ 01}?21 BSQ CLERK OF THE COURT

mbohn@bohnlawiirm.com

JEFF ARLITZ, ESQ.
Nevada Bar No.: 6558
jarlitz@bohnlawfirm.com

LAW OFFICES OF

MICHAEL F. BOHN, ESQ., LTD,

376 East Warm Sprmgs Road, Ste. 140
Las Vegas, Nevada 89119

(702) 642-3113/ (702) 642-9766 FAX

Attorney for plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

5316 CLOVER BLOSSOM CT TRUST CASENO.: A-14-704412-C
DEPT NO.:
Plaintiff, XVI11

vs. EXEMPTION FROM ARBITRATION:
Title to real property
U.S. BANK, NATIONAL ASSOCIATION,
SUCCESSOR TRUSTEE TO BANK OF
AMERICA, N.A,, SUCCESSOR BY MERGER
TO LASALLE BANK, N,A,, AS TRUSTEE TO
THE HOLDERS OF THE ZUNI MORTGAGE
LOAN TRUST 2006-OA1, MORTGAGE
LOAN PASS-THROUGH CERTIFICATES
%EI%?S 2006-0A1; and CLEAR RECON

0)

Defendants,

COMPLAINT
Plaintiff, 5316 Clover Blossom Ct Trust, by and through its attorney, Jeff Arlitz, Esq. alleges as
follows:
1. Plaintiff is the owner of the real property commonly known as 5316 Clover Blossom Ct, North
Las Vegas, Nevada,
2. Plaintiff obtained title by foreclosure sale conducted on January 16, 2013,

3, The plaintiff’s title stems from a foreclosure deed arising from a delinquency in assessments
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due from the former owner to the Country Gardens Owners’ Association, pursuant to NRS Chapter 116,

4, U.S, Bank, National Association, Successor Trustee To Bank of America, N.A., Successor by
Merger to LaSalle Bank, N.A., as Trustee To The Holders of The Zuni Mortgage Loan Trust 2006-OA1,
Mortgage Loan Pass-Through Cettificates, Seties 2006-OA1 is the beneficiary of a deed of trust which
was recorded as an encumbrance to the subject property on June 30, 2004,

5. Clear Recon Corps is the substituted trustee on the deed of trust,

7. The interest of each of the defendants has been extinguished by reason of the foreclosure sale,
which was propetly conducted with adequate notice given to all persons and entities claiming an interest
in the subject property, and resulting from a delinquency in assessments due from the former owner, to
Country Gardens Owners’ Association, pursuant to NRS Chapter 116,

8. Nonetheless, defendant U.S, Bank, National Association, Successor Trustee To Bank of
America, N.A,, Successor by Merger to LaSalle Bank, N.A.,, as Trustee To The Holders of The Zuni
Mortgage Loan Trust 2006-OA1, Mortgage Loan Pass-Through Certificates, Series 2006-OA1 has
recorded a notice of default and election to sell under its deed of trust pursuant to NRS 107.080.

9, Plaintiffis entitled to an injunction prohibiting the foreclosure sale from proceeding,
10, The plaintiff is entitled to an award of attorneys fees and costs.

SECOND CLAIM FOR RELIEF
11, Plaintiff repeats the allegations contained in paragraphs 1 through 10,
12. Plaintiff is entitled to a determination from this court, pursuant to NRS 40.010 that the
plaintiffis the rightful owner of the property and that the defendants have no right, title, interest or claim
to the subject property.

13. The plaintiff is entitled to an award of attorneys fees and costs.

THIRD CLAIM FOR RELIEF

14, Plaintiff repeats the allegations contained in paragraphs 1 through 13.

15, Plaintiff seeks adeclaration from this court, pursuant to NRS 40,010, that title in the property
is vested in plaintiff free and clear of all liens and encumbrances, that the defendants herein have no

estate, right, title or interest in the property, and that defendants are forever enjoined from asserting any

2
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estate, title, right, interest, or claim to the subject property adverse to the plaintiff,

16. The plaintiffis entitled to an award of attorneys fees and costs.

WHEREFORE, plaintiff prays for Judgment as follows:

1. For injunctive telief;

2, For a determination and declaration that plaintiff is the rightful holder of title to the property,
free and clear of all liens, encumbrances, and claims of the defendants,

3. For a determination and declaration that the defendants have no estate, right, title, interest or
claim in the property.

4, For a judgment forever enjoining the defendants from asserting any estate, right, title, interest
or claim in the property; and

5. For such other and further relief as the Court may deem just and proper,

DATED this 25th day of July 2014.

LAW OFFICES OF
MICHAEL F, BOHN, ESQ., LTD,

By:_/ s/ Jeff Arlitz, Esq. /
Michael F. Bohn, Esg.
Teff Arlitz, Esq.
376 East Warm Springs Road, Ste. 140
Las Vegas, Nevada 89119
Attorney for plaintiff
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MICHAEL F. BOHN, ESQ.
State Bar No, 1641
mbohn@bohnlawfirm.com

JEFF ARLITZ, ESQ.
State Bar No, 6558
jatlitz@bohnlawfirm.com

LAW OFFICES OF

MICHAEL F. BOHN, ESQ., LTD.

376 East Warm Springs Road, Ste. 140
Las Vegas, Nevada 89119

(702) 642-3113/ (702) 642-9766 FAX
Attorney for plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

5316 CLOVER BLOSSOM CT TRUST
Plaintift,

VS,

U.S. BANK, NATIONAL ASSOCIATION,
SUCCESSOR TRUSTEE TO BANK OF
AMERICA, N.A,, SUCCESSOR BY MERGER
TO LASALLE BANK, N.A., AS TRUSTEE TO
THE HOLDERS OF THE ZUNI MORTGAGE
LOAN TRUST 2006-OA1, MORTGAGE LOAN
PASS-THROUGH CERTIFICATES SERIES
2006-0OA1; and CLEAR RECON CORPS

DATED this 25th day of July 2014,

CASENO.: .
DEPT NO.:

Defendants,
INITIAT, APPEARANCE FEE DISCLOSURE
Pursuant to NRS Chapter 19, filing fees are submitted for the party appearing in the above-
entitled action as indicated below:
5316 CLOVER BLOSSOM CT TRUST, Plaintiff $270.00
TOTAL REMITTED: $270.00

LAW OFFICES OF

MICHAEL F, BOHN, ESQ,, LTD,
By._ /s /Michael F. Bohn, Esq. /

MICHAEL F. BOHN, ESQ,

376 East Warm Springs Road, Ste. 140

Las Vegas, Nevada 89119

Attorney for plaintiff
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ANSW :
LAUREL I, HANDLEY (NV Bar #9576) Wg‘. b i

KRISTA J. NIELSON (NV Bar #10698)

PITE DUNC AN, LLP CGLERK OF THE COURT
520 South 4th St., Suite 360

Las Vegas, Nevada 89101

Telephone: (702) 991-4630

Facsimile: (702) 685-6342

E-mail: knielson@piteduncan.com

Attorneys for Defendant U.S. BANK, NATIONAL ASSOCIATION, SUCCESSOR TRUSTEE
TO BANK OF AMERICA, N A,, SUCCESSOR BY MERGER TO LASALLE BANK, N.A,,
AS TRUSTEE TO THE HOLDERS OF THE ZUNI MORTGAGE LOAN TRUST 2006-OA1,
MORTGAGE LOAN PASS-THROUGH CERTIFICATES SERIES 2006-OA1

DISTRICT COURT
CLARK COUNTY, NEVADA

5316 CLOVER BLOSSOM CT TRUST, Case No.: A-14-704412-C
Plaintiff, Dept. No.: XVIII
VS. DEFENDANT U.S. BANK, NATIONAL

ASSOCIATION, SUCCESSOR TRUSTEE
U.S. BANK, NATIONAL ASSOCIATION, TO BANK OF AMERICA, N.A.,

SUCCESSOR TRUSTEE TO BANK OF SUCCESSOR BY MERGER TO LASALLE
AMERICA, N.A., SUCCESSOR BY BANK, N.A., AS TRUSTEE TO THE
MERGER TO LASALLE BANK, N.A., AS HOLDERS OF THE ZUNI MORTGAGE
TRUSTEE TO THE HOLDERS OF THE LOAN TRUST 2006-OA1, MORTGAGE
ZUNI MORTGAGE LOAN TRUST 2006- LOANPASS-THROUGH CERTIFICATES
OA1, MORTGAGE LOAN PASS- SERIES 2006-0A1°S ANSWER TO

THROUGH CERTIFICATES SERIES 2006- | COMPLAINT
OA1l; and CLEAR RECON CORPS,

Defendants.

COMES NOW Defendant, U.S. BANK, NATIONAL ASSOCIATION, SUCCESSOR
TRUSTEE TO BANK OF AMERICA, N.A., SUCCESSOR BY MERGER TO LASALLE
BANK, N.A.,, AS TRUSTEE TO THE HOLDERS OF THE ZUNI MORTGAGE LOAN
TRUST 2006-0A1, MORTGAGE LOAN PASS~THROUGH CERTIFICATES SERIES 2006-
OAl (“Defendant™), by and through its counsel of record, LAUREL 1. HANDLEY, ESQ.,
KRISTA J. NIELSON, ESQ., of PITE DUNCAN, LLP, and hereby files its Answer to Plaintiff’s
Complaint.

101
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1. Answering Paragraph 1 of the Complaint, Defendant lacks sufficient information to
form a belief as to the truth of the allegations, and on that basis denies each and every allegation
contained therein.

2. Answering Paragraph 2 of the Complaint, Defendant lacks sufficient information to
form a belief as to the truth of the allegations, and on that basis denies each and every allegation
contained therein,

3. Answering Paragraph 3 of the Complaint, Defendant lacks sufficient information to
form a belief as to the truth of the allegations, and on that basis denies each and every allegation
contained therein.

4, Answering Paragraph 4 of the Complaint, Defendant admits the allegations contained
therein,

5. Answering Paragraph 5 of the Complaint, Defendant admits the allegations contained
therein.

6. Answering Paragraph 7 of the Complaint, Defendant denies the allegations contained
therein.'

7. Answering Paragraph 8 of the Complaint, Defendant admits that a Notice of Default was
recorded against the real property known as 5316 Clover Blossom Court, North Las Vegas,
Nevada 89031, pursuant to the Deed of Trust recorded on June 30, 2004. Defendant lacks
sufficient information to form a belief as to the truth of the remaining allegations, and on that
basis denies the remaining allegation contained therein,

8. Answering Paragraph 9 of the Complaint, Defendant denies the allegations

contained therein,

9. Answering Paragraph 10 of the Complaint, Defendant denies the allegations contained

therein,

! There is no Paragraph 6 of the Complaint.
-

ANSWER TO COMPLAINT
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SECOND CLAIM FOR RELIEF

10.  Defendant repeats each of the responses provided in Paragraphs 1-10 as if

fully set forth herein.

11, Answering Paragraph 11 of the Complaint, Defendant denies the allegations
- contained therein,

12, Answeting Paragraph 12 of the Complaint, Defendant denies the allegations

contained therein,

13,©  Answering Paragraph 13 of the Complaint, Defendant denies the aHegations

contained therein,

THIRD CLAIM FOR RELIEF

14, Defendant repeats each of the responses provided in Paragraphs 1-13 as if

fully set forth herein,

15, Answering Paragraph 14 of the Complaint, Defendant denies the allegations contained
therein,

14, Answering Paragraph 15 of the Complaint, Defendant denies the allegations contained
therein.

15,  Answering Paragraph 16 of the Complaint, Defendant denies the allegations contained

therein,

AFFIRMATIVE DEFENSES

Defendant sets forth the following distinet and affirmative defenses to each and every
purported cause of action alleged in Plaintiff’s Complaint, and the whole thereof:
FIRST AFFIRMATIVE DEFENSE

The Complaint, and each and every alleged cause of action contained therein, fails to

state a suitable and cognizable claim upon which relief may be granted.

-3
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SECOND AFFIRMATIVE DEFENSE

Plaintiff’s claims are barred by the doctrines of laches and/or unclean hands,

THIRD AFFIRMATIVE DEFENSE

Plaintiff’s claims are barred by the doctrine of equitable estoppel.,

FOURTH AFFIRMATIVE DEFENSE

Plaintiff has waived any rights that he may have had for relief from the Court.

FIFTH AFFIRMATIVE DEFENSE

Defendant cannot be deprived of its interest in the Subject Property in violation of the
Procedural Due Process Clause of the 14 Amendment of the United States Constifution and
Axticle 1, Sec. 8, of the Nevada Constitution,

SIXTH AFFIRMATIVE DEFENSE

Defendant has complied with all relevant Nevada and Federal statutes governing the
relationship, if any, between Plaintiff and Defendant in regard to the alleged conduct of
Defendant alleged in the Complaint,

SEVENTH AFFIRMATIVE DEFENSE

Plaintiff’s claims are batred by the applicable statute of limitations.

EIGHTH AFFIRMATIVE DEFENSE
(Void Foreclosure and Lack of Bona Fide Purchaser Status)

The foreclosure sale by which Plaintiff alleges it obtained title to the subject property is
void as to this Defendant and Plaintiff is not a bona fide purchaser.

NINTH AFFIRMATIVE DEFENSE

 Puisuant to NRCP Rule 11, Defendant alleges that at this time it has insufficient
knowledge or information on which to form a belief as to whether it may have additional, as yet
unstated, affirmative défenses available, Defendant therefore reserves herein the right to assert
additional affirmative defenses in the event that discovery indicates such unstated affirmative

defenses are appropriate,
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PRAYER FOR RELIEF

WHEREFORE, Defendant prays for the following:

1. That Plaintiff’'s Complaint be dismissed in its entirety with prejudice and that Plaintiff
take nothing by way of its Complaint.

2. For attorney’s fees and costs of defending this action; and

3. For such other and further relief as the Court deems fit.

DATED this ZS%ay of September, 2014.

PITE DUNCAN, LLP

/I:AUREL [, HANDLEY
KRISTA J. NIELSON
Attorneys for Defendant
U.S. BANK, NATIONAL ASSOCIATION,
SUCCESSOR TRUSTEE TO BANK OF
AMERICA, N.A., SUCCESSOR BY
MERGER TO LASALLE BANK, N.A., AS
TRUSTEE TO THE HOLDERS OF THE
ZUNI MORTGAGE LOAN TRUST 2006-
OAl, MORTGAGE LOAN PASS-
THROUGH CERTIFICATES SERIES
2006-0A41
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CERTIFICATE OF SERVICE
I, the undersigned, declare: I am, and was at the time of se}‘vioe of the papers herein
referred to, over the age of 18 years, and not a party to this action. My business address is 520
South Fourth Street, Suite 360, Las Vegas, Nevada 89101, _
I hereby certify that on September 25, 2014, I electronically transmitted the attached
document to the Clerk’s Office using the CM/ECF System for filing and transmittal of a Notice
of Electronic Filing to the following CM/ECF registrant:

Michael F. Bohn, mbohn@bohnlawﬁrm.com

I declare under penalty of perjury under the laws of the United States of America that the
foregoing is true and correct,

~ Executed this 25’“‘ day of September, 2014, at Las Vegas, Nevada.
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Electronically Filed
05/18/2015 01:21:14 PM

MSJ % » W
MICHAEL F. BOHN, ESQ.
Nevada Bar No.: 1641 CLERK OF THE COURT

mbohn@bohnlawfirm.com

LAW OFFICES OF

MICHAEL F. BOHN, ESQ., LTD.

376 East Warm Springs Road, Ste. 140
Las Vegas, Nevada 89119

(702) 642-3113/ (702) 642-9766 FAX

Attorney for plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
5316 CLOVER BLOSSOM CT TRUST CASE NO.: A704412
DEPT NO.: XXIV
Plaintiff,

VS,

U.S. BANK, NATIONAL ASSOCIATION,
SUCCESSOR TRUSTEE TO BANK OF
AMERICA, N.A., SUCCESSOR BY MERGER
TO LASALLE BANK, N.A., AS TRUSTEE TO
THE HOLDERS OF THE ZUNI MORTGAGE
LOAN TRUST 2006-OA1, MORTGAGE
LOAN PASS-THROUGH CERTIFICATES
SERIES 2006-OA1; and CLEAR RECON
CORPS

Defendants.

MOTION FOR SUMMARY JUDGMENT

Plaintiff, 5316 Clover Blossom Ct Trust, by and through its attorney, Michael F. Bohn, Esq.
moves this court for summary judgment granting quiet title to the plaintiff. This motion is based
/1]

/1]
/1]
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on'the points and authorities contained herein.
DATED this 18th day of May, 2015.

LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

By: /s/ /Michael F. Bohn, Esq. /
Michael F. Bohn, Esq.
376 East Warm Springs Road, Ste. 140
Las Vegas NV 89119
Attorney for plaintiff

NOTICE OF MOTION

TO: Defendants above named; and
TO:  Their respective counsel of record

YOU AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the undersigned will bring the
above and foregoing Motion on for hearing before the above entitled Court, Department XXIV on the

18  dayof_June , 2015 at 2: 00  am, oras soon thereafter as counsel can be heard.

DATED this 18® day of May, 2015.

LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

By: /s/ /Mlichael F. Bohn, Esq. /
Michael F. Bohn, Esq.
376 East Warm Springs Road, Ste. 140
Las Vegas NV 89119
Attorney for plaintiff

FACTS
This case is one of the many quiet title actions filed after the plaintiff acquired property at an
HOA foreclosure sale conducted pursuant to NRS Chapter 116. The plaintiff acquired the property
commonly known as 5316 Clover Blossom Ct,, North Las Vegas, Nevada, at foreclosure sale
conducted January 16, 2013, as evidenced by the foreclosure deed recorded on January 24, 2013, A
copy of the deed is Exhibit 1.

Prior to the foreclosure sale, the foreclosure agent recorded the notice of delinquent

2
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assessment lien on February 22, 2012. A copy of the lien is Exhibit 2.

On April 20, 2012, the foreclosure agent recorded a notice of default and election to sell under
homeowners association lien. The foreclosure agent also mailed the notice to Countrywide Home
Loans. A copy of the lien and the proof of mailing for the notice of sale is Exhibit 3.

On October 31, 2012, the foreclosure agent recorded a notice of trustee’s sale. . The
foreclosure agent also mailed a copy of the notice of sale by certified mail to Countrywide Home
Loans.. The notice of sale and proof of mailing is Exhibit 4.

The foreclosure agent also posted the notice on the property and in three locations throughout
the county. A copy of the affidavit of posting is Exhibit 5.

The foreclosure agent also published the notice of sale in the Nevada Legal News. A copy of
the affidavit of publication is Exhibit 6.

These exhibits demonstrate that the defendant was on actual notice of the HOA foreclosure
and failed to take any action to its own detriment. Plaintiff now moves for summary judgment on its
claims for quiet title and declaratory relief.

POINTS AND AUTHORITIES

A, The trust deed has been extinguished.

NRS 116.3116 provides in part:

Liens against units for assessments.

1. The association has a lien on a unit for any construction penalty that is imposed
against the unit’s owner pursuant to NRS 116.310305, any assessment levied against
that unit or any fines imposed against the unit’s owner from the time the
construction penalty, assessment or fine becomes due. Unless the declaration
otherwise provides, any penalties, fees, charges, late charges, fines and interest charged
pursuant to paragraphs (j) to (n), inclusive, of subsection 1 of NRS 116.3102 are
enforceable as assessments under this section. If an assessment is payable in
installments, the full amount of the assessment is a lien from the time the first
installment thereof becomes due.

2. A lien under this section is prior to all other liens and encumbrances on a unit
except:

() Liens and encumbrances recorded before the recordation of the declaration and, in a
cooperative, liens and encumbrances which the association creates, assumes or takes
subject to;

(b) A first security interest on the unit recorded before the date on which the
assessment sought to be enforced became delinquent or, in a cooperative, the first

3
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security interest encumbering only the unit’s owner’s interest and perfected before the
date on which the assessment sought to be enforced became delinquent; and

(c) Liens for real estate taxes and other governmental assessments or charges against
the unit or cooperative,

The lien is also prior to all security interests described in paragraph (b) to the
extent of any charges incurred by the association on a unit pursuant to NRS
116.310312 and to the extent of the assessments for common expenses based on
the periodic budget adopted by the association pursuant to NRS 116.3115 which
would have become due in the absence of acceleration during the 9 months
immediately preceding institution of an action to enforce the lien, unless federal
regulations adopted by the Federal Home Loan Mortgage Corporation or the Federal
National Mortgage Association require a shorter period of priority for the lien. If
federal regulations adopted by the Federal Home Loan Mortgage Corporation or the
Federal National Mortgage Association require a shorter period of priority for the lien,
the period during which the lien is prior to all security interests described in paragraph
(b) must be determined in accordance with those federal regulations, except that
notwithstanding the provisions of the federal regulations, the period of priority for the
lien must not be less than the 6 months immediately preceding institution of an action
to enforce the lien. This subsection does not affect the priority of mechanics’ or
materialmen’s liens, or the priority of liens for other assessments made by the
association, (emphasis added)

By its clear terms, NRS 116.3116 (2) provides that the super-priority lien for 9 months of

charges is “prior to all security interests described in paragraph (b).” The first deed of trust here falls
squarely within the language of NRS 116.3116(2)(b). The statutory language does not limit the

nature of this “priority” in any way.

In its decision in the case of SFR Investments Pool 1, LLC v. U.S. Bank, N.A,, 130 Nev. Adv.

Op. 75, 334 P.3d 408 (2014), the Nevada Supreme Court stated:

NRS 116.3116 gives a homeowners’ association (HOA) a superpriority lien on
an individual homeowner’s property for up to nine months of unpaid HOA dues. With
limited exceptions, this lien is “prior to all other liens and encumbrances” on the
homeowner’s property, even a first deed of trust recorded before the dues became
delinquent. NRS 116.3116(2). We must decide whether this is a true priority lien
such that its foreclosure extinguishes a first deed of trust on the property and, if so,
whether it can be foreclosed nonjudicially,. We answer both questions in the
affirmative and therefore reverse.

334 P.3d at 409.
At the conclusion of its opinion, the Nevada Supreme Court stated:

NRS 116.3116(2) gives an HOA a true superpriority lien, proper foreclosure of
which will extinguish a first deed of trust. Because Chapter 116 permits nonjudicial
foreclosure of HOA liens, and because SFR’s complaint alleges that proper notices

were sent and received, we reverse the district court’s order of dismissal. In view of
this holding, we vacate the order denying preliminary injunctive relief and remand for
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further proceedings consistent with this opinion.
334 P.3d at 419.
Because the facts in the present case are substantially the same as the facts in SFR

Investments Pool 1, LLC v. U.S. Bank, N.A,, the court should reach the same conclusion that the

nonjudicial foreclosure of the HOA’s super priority lien at the public auction extinguished the deed of
trust held by defendant bank on the date of sale. As a result, this court should rule that the deed of
trust held by defendant bank was extinguished by the HOA foreclosure sale.

B. There is a conclusive presumption that the HOA foreclosure sale was properly
conducted.

The detailed and comprehensive statutory requirements for a foreclosure sale are indicative of a
public policy which favors a final and conclusive foreclosure sale as to the purchaser. See 6 Angels,

Inc. v, Stuart-Wright Mortgage, Inc., 85 Cal. App. 4th 1279, 102 Cal. Rptr. 2d 711 (2011); McNeill

Family Trust v. Centura Bank, 60 P.3d 1277 (Wyo. 2033); In re Suchy, 786 F.2d 900 (9th Cir. 1985);

and Miller & Starr, California Real Property 3d §10:210. In the case of SFR Investments Pool 1,

LLCv. U.S. Bank, N.A., 130 Nev., Adv. Op. 75, 334 P.3d 408 (2014), the court described the non-

judicial foreclosure provisions of NRS Chapter 116 as “elaborate,” and therefore indicative of the
public policy favoring the finality of a foreclosure sale.
Additionally, there is a common law presumption that a foreclosure sale was conducted

validly, Fontenot v. Wells Fargo Bank, 198 Cal. App. 4th 256, 129 Cal. Rptr. 3d 467 (2011); Moeller

v, Lien 25 Cal. App. 4th 822, 30 Cal. Rptr. 2d 777 (1994); Burson v, Capps, 440 Md. 328, 102 A.3d

353 (2014); Timm v. Dewsnup 86 P.3d 699 (Utah 2003); Deposit Insurance Bridge Bank, N.A, Dallas
v. McQueen, 804 S.W. 2d 264 (Tex. App. 1991); Myles v. Cox, 217 So.2d 31 (Miss. 1968);
American Bank and Trust Co v, Price, 688 So.2d 536 (La. App. 1996); Meeker v. Eufaula Bank &

Trust, 208 Ga. App. 702, 431 S.E. 2d 475 (Ga. App 1993).
Nevada has a disputable presumption that “the law has been obeyed.” See NRS 47.250(16).
This creates a disputable presumption that the foreclosure sale was conducted in compliance with the

law. By statute, the recitals in the deed are sufficient and conclusive proof that the required notices
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were mailed by the HOA. Here, the foreclosure deed (Exhibit 1) includes the following recitals:

This conveyance is made pursuant to the powers conferred upon Trustee by NRS 116
ct seq., and that certain Notice of Delinquent Assessment Lien, described herein.
Default occurred as set forth in a Notice of Default and Election to Sell which was
recorded in the office of the recorder of said county. All requirements of law regarding
the mailing of copies of notices and the posting and publication of the copies of the
Notice of Sale have been complied with. Said property was sold by said Trustee at
gu%)lic auction on January 16, 2013 at the place indicated on the Notice of Trustee's
ale.

The controlling statute, NRS 116.31166, provides:

Foreclosure of liens: Effect of recitals in deed; purchaser not responsible for
proper application of purchase moneys; title vested in purchaser without equity or
right of redemption.

1. The recitals in a deed made pursuant to NRS 116.31164 of:

(2) Default, the mailing of the notice of delinquent assessment, and the recording
of the notice of default and election to sell;

(b) The elapsing of the 90 days; and

(c) The giving of notice of sale,
are conclusive proof of the matters recited,

2. Such a deed containing those recitals is conclusive against the unit’s former
owner, his or her heirs and assigns, and all other persons. The receipt for the
purchase money contained in such a deed is sufficient to discharge the purchaser from
obligation to see to the proper application of the purchase money.
3. The sale of a unit pursuant to NRS 116.31162, 116.31163 and 116.31164 vests
in the purchaser the title of the unit’s owner without equity or right of redemption.
(emphasis added)
NRS 47.240(6) also provides that conclusive presumptions include “[a]ny other presumption
which, by statute, is expressly made conclusive.” Because NRS 116.31166 contains such an
expressly conclusive presumption, the recitals in the foreclosure deed are “conclusive proof” that
defendant bank was served with copies of the required notices for the foreclosure sale.
An additional conclusive presumption is found in NRS 47.240(2) which provides:
The truth of the fact recited, from the recital in a written instrument between the parties
thereto, or their successors in interest by a subsequent title, but this rule does not apply
to the recital of a consideration.
The recitals in the deed between the foreclosure agent and the purchaser at the foreclosure sale

are conclusive from this statute in addition to NRS116.31166.

In the case of Pro-Max Corp. v, Feenstra, 117 Nev, 90, 16 P.3d 1074 (2001), the district court

035




O 00 3 N DWW N e

NN NN NN NN e e ke e e d e e
co 1 O W A~ WD = O DO Y AW O

refused to apply the conclusive presumption contained in NRS 106.240 because “[t]he district court

determined that the legislature intended for the statute to protect bona fide purchasers.” The Nevada
Supreme Court reversed the district court’s judgment that the statute only protects bona fide
purchasers and stated:

We conclude that the statute is clear and unambiguous. That being the case, no further

interpretation is required or permissible. Under the plain language of the statute, the

deeds of trust are conclusively presumed to have been satisfied and the notes

discharged. This conclusive presumption is plain, clear and unambiguous. No

limitation of the statute’s terms to bona fide purchasers can be read into the

statute. (emphasis added)

117 Nev. at 95, 16 P.3d at 1078-79.

The title in the name of the plaintiff is made conclusive and not subject to attack from any
party including defendant bank. Defendant bank’s claims, if any, that it failed to receive notice of the
HOA foreclosure are against the foreclosure agent. See Moeller v. Lien 25 Cal. App. 4th 822, 832, 30
Cal. Rptr, 2d 777 (1994).

It is respectfully submitted that this court should find that the foreclosure deed received by the
plaintiff at the time it obtained title to the Property is conclusive and sufficient proof that title is
vested in plaintiff and not subject to attack from defendant bank.

C. Defendant received actual notice of the foreclosure sale.
The attached exhibits show that defendant’s predecessor in interest was placed on actual

notice of the HOA foreclosure sale and failed to take any action.

Prior to the foreclosure sale, the foreclosure agent recorded the notice of delinquent
assessment lien on February 22, 2012 A copy of the lien is Exhibit 2.

On April 20, 2012 the foreclosure agent recorded a notice of default and election to sell under
homeowners association lien, The foreclosure agent also mailed the notice to defendant Bank of
America. A copy of the lien and the proof of mailing for the notice of sale is Exhibit 3.

On October 31, 2012, the foreclosure agent recorded a notice of trustee’s sale. The
foreclosure agent also mailed a copy of the notice of sale by certified mail to defendant Bank of

America. The notice of sale and the proof of mailing is Exhibit 4.
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 The foreclosure agent also posted the notice on the property and in three locations throughout

the county. A copy of the affidavit of posting is Exhibit 5.

The foreclosure agent also published the notice of sale in the Nevada Legal News. A copy of
the affidavit of publication is Exhibit 6.

Prior to the HOA foreclosure sale, the foreclosure agent recorded and mailed a notice of
delinquent assessment lien. (Exhibit 2)

The foreclosure agent recorded a notice of default and mailed it to the defendant. (Exhibit 3)

The foreclosure agent recorded a notice of sale and mailed it to the defendant. (Exhibit 4)

Additionally, the foreclosure agent posted the notice of sale at three separate public locations
(Exhibit 5) and published the notice of sale in Nevada Legal News (Exhibit 6).

Any detriment on the part of defendant bank is due to its own inaction despite being on actual

notice of the impending HOA foreclosure sale. Summary judgment in favor of plaintiff should

therefore be granted.

D. No “commercial reasonableness” requirement applies to an HOA’s foreclosure sale
because the statute prescribes the method, manner, time and place of an HOA
foreclosure sale.

The recitals in the foreclosure deed are “conclusive proof” that the HOA satisfied all statutory
requirements for the HOA foreclosure sale, and the case law is clear that price alone is not grounds to

overturn a foreclosure sale.

NRS Chapter 116 does not contain any language that requires that an HOA foreclosure sale be
“commercially reasonable,” and no language in NRS Chapter 116 even suggests that an interested
party can seek to set aside an HOA foreclosure sale as being “commercially unreasonable” under the
terms of the Uniform Commercial Code. The UCIOA also does not contain any language that
incorporates Article 9 of the Uniform Commercial Code and the “commercial reasonableness”
language found only in Article 9.

The holding of the Pro-Max Corp. v. Feenstra, 117 Nev. 90, 16 P.3d 1074 (2001) case again is

applicable to this issue. There is no provision for “commercial reasonableness” to be found within

NRS Chapter 116 and it would be improper for this court to read this additional requirement when it

8

037




O 0 9 oy MWD =

N RN NN NNNNN e e e e el eed et e fed
o NN N iAWY = OO 0NN W =R o

is not specifically set forth in the chapter.
Lenders in similar cases have relied upon Vermont law as authority for the commercial
reasonableness requirement. This is a requirement that is specific to Vermont law, not Nevada law.

cited The opinion in Will v. Mill Condominium Owners’ Association, 848 A.2d 336, 342 (2004),

provides that, under Vermont law “[t]he commercial reasonableness of a sale must be determined on a
case-by-case basis,” and “[t]he secured party bears the burden ‘to prove that the disposition of
collateral was commercially reasonable.”” Id.

The Supreme Court of Vermont’s analysis of Vermont law is not helpful in interpreting
Nevada’s version of the UCOIA, however, because Vermont law does not include the nonjudicial
foreclosure procedure that was “handcrafted” by the Nevada Legislature in NRS 116.31162 through
NRS 116.31168. In particular, Vermont’s version of the UCIOA does not contain any statutory
language similar to the provision in NRS 116.31166(1) that the recitals in an HOA foreclosure deed
“are conclusive proof of the matters recited.” Vermont’s version of the UCIOA also does not contain
any provisions similar to the statement in NRS 116.31166(2) that “[sJuch a deed containing those
recitals is conclusive against the unit’s former owner, his or her heirs and assigns, and all other
persons.” (emphasis added) While it might make sense to make a secured party prove that its
“disposition of collateral was commercially reasonable” when it seeks to recover a deficiency
judgment, it makes no sense to impose this obligation on the purchaser at an HOA foreclosure sale.
To do so would read NRS 116.31166 out of the statute.

NRS Chapter 116 does not contain any language that requires an HOA foreclosure sale to be
“commercially reasonable,” and no language in NRS Chapter 116 even suggests that an interested
party can seek to set aside an HOA foreclosure sale as being “commercially unreasonable” under the
terms of the Uniform Commercial Code. Instead, the Nevada Supreme Court recognized that:

NRS 116.3116 largely tracks section 3-116(a)-(ii) of the 1982 UCIOA. But it does not

use the language in subsections (j) and (k) of UCIOA § 3-116, which offer alternative

HOA lien foreclosure provisions for adaptation to local law. See 1982 UCIOA § 3-

116(1)(1) (“In a condominium or planned community, the association’s lien must be

foreclosed in a like manner as a mortgage on real estate [or by power of sale] under

[insert appropriate state statute]].”); id. § 3-116(k) (offering optional fast-track
foreclosure method for cooperatives, which often carry substantial debt service

9
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obligations). Instead, the Nevada Legislature handcrafted a series of provisions to

govern HOA lien foreclosures, NRS 116.31162 through NRS 116.31168, and

refashioned 1982 UCIOA §§ 3-116(3)(2) and (3), concerning cooperatives, as NRS

116.3116(10). (emphasis added)

130 Nev. Adv. Op. 75 at *6, 334 P.3d at 411.

The comment to Section 1-113 of the UCIOA states that the definition of “good faith”
contained in Section1-113 of the UCIOA is derived from and used in the same manner as in Sections
2-103(1)(b) and 7-404 of the Uniform Commercial Code.” It has been contended that the definition of
“good faith” contained in NRS 104.1201(2)(t) must be applied to an HOA foreclosure sale and add a
“commercial reasonableness” standard to the HOA foreclosure sale, The UCIOA, however, doe not
contain any language that incorporates Article 9 of the Uniform Commercial Code and the
“commercial reasonableness” language is not to be found in Nevada’s version of the UCIOA.

The Nevada version of the Uniform Commercial Code does not apply to real property
foreclosure sales. NRS 104.9109(4)(k) provides that Article 9 of the Uniform Commercial Code
does not apply to “[t]he creation or transfer of an interest in or lien on real property . . .”
Consequently, the language in NRS 104.9610(2) requiring that “[e]very aspect of a disposition of
collateral, including the method, manner, time, place and other terms, must be commercially
reasonable” does not apply to the HOA foreclosure sale that was held in the present case pursuant to
NRS 116.31162 through NRS 116.31168 and, by incorporation, NRS 107.090.

To the extent that this Court may feel that “commercial reasonableness” does apply to the
instant foreclosure sale, compliance with the foreclosure statutes is all that is required, and the recitals
in the foreclosure deed are conclusive proof that the statutory requirements were satisfied.

“Every aspect of the disposition, including the method, manner, time, place, and terms, must

be commercially reasonable.” Levers v, Rio King Land & Investment Co., 93 Nev. 95, 560 P.2d 917

(1977). Levers involved a sale under the UCC. However, the method, manner, time, and place of an
HOA foreclosure sale, unlike a UCC sale, are governed by statute — NRS 116.31162 through
116.31168. The final factor, price, is not an issue pursuant to SFR.

In SFR, the Nevada Supreme Court painstakingly went through each of the foreclosure

10
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statutes, calling the statutory scheme “elaborate.” The SFR court began by comparing the Nevada
statutes to the UCIOA:

NRS 116.3116 largely tracks section 3—116(a)—(i) of the 1982 UCIOA. But it does not
use the language in subsections (j) and (k) of UCIOA § 3-116, which offer alternative
HOA lien foreclosure provisions for adaptation to local law. See 1982 UCIOA §
3-116(G)(1) (“In a condominium or planned community, the association's lien must be
foreclosed in like manner as a mortgage on real estate [or by power of sale under
[insert appropriate state statute]].”); id. § 3—116(k) (offering an optional fast-track
foreclosure method for cooperatives, which often carry substantial debt service
obligations). Instead, the Nevada Legislature handcrafted a series of provisions to
govern HOA lien foreclosures, NRS 116.31162 through NRS 116.31168, and
refashioned 1982 UCIOA §§ 3-116(j)(2) and (3), concerning cooperatives, as NRS
116.3116(10). (emphasis added)

To initiate foreclosure under NRS 116.31162 through NRS 116.31168, a Nevada HOA
must notify the owner of the delinquent assessments, NRS 116.31162(1)(a). If the
owner does not pay within 30 days, the HOA may record a notice of default and
election to sell. NRS 116.31162(/ )(b). Where the UCIOA states general third-party
notice requirements, see 1982 UCIOA § 3-116(j)(4) (“In the case of foreclosure under
[insert reference to state power of sale statute], the association shall give reasonable
notice of its action to all lien holders of the unit whose interest would be affected.”),
NRS 116.31168 imposes specific timing and notice requirements.

“The provisions of NRS 107.090,” governing notice to junior lienholders and others in
deed-of-trust foreclosure sales, “apply to the foreclosure of an association's lien as if a
deed of trust were being foreclosed.” NRS 116.31168(1). The HOA must provide the
homeowner notice of default and election to sell; it also must notify “[e]ach person
who has requested notice pursuant to NRS 107.090 or 116.31168” and “[a]ny holder of
a recorded security interest encumbering the unit's owner's interest who has notified
the association, 30 days before the recordation of the notice of default, of the existence
of the security interest.” NRS 116.31163(1), (2). The homeowner must be given at
least 90 days to pay off the lien. NRS 116.31162. If the lien is not paid off, then the
HOA may proceed to foreclosure sale. Id. Before doing so, the HOA must give notice
of the sale to the owner and to the holder of a recorded security interest if the security
interest holder “has notified the association, before the mailing of the notice of sale of
the existence of the security interest.” NRS 116.311635(1)(b)(2); see NRS
107.090(3)(b), (4) (requiring notice of default and notice of sale to “[e]ach other
person with an interest whose interest or claimed interest is subordinate to the deed of
trust™).

NRS 116.31164 addresses the procedure for sale upon foreclosure of an HOA lien and
specifies the distribution order for the proceeds of sale. A trustee's deed reciting
compliance with the notice provisions of NRS 116.31162 through NRS 116.31168 “is
conclusive” as to the recitals “against the unit's former owner, his or her heirs and
assigns, and all other persons.” NRS 116:31166(2). And, “[t]he sale of a unit pursuant
to NRS 116.31162, 116.31163 and 116.31164 vests in the purchaser the title of the
unit's owner without equity or right of redemption.” NRS 116.31166(3).

The court confirmed that the HOA lien may be foreclosed non-judicially, stating:

Since NRS 116.3116(2) establishes a true superpriority lien, the next question we must

11
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decide is whether the lien may be foreclosed nonjudicially or requires judicial
foreclosure. NRS Chapter 116 answers this question directly: An HOA may foreclose
its lien by nonjudicial foreclosure sale. . . . . To “foreclose [a] lien by sale” under NRS
116.31162(1) encompasses an HOAs conducting a nonjudicial foreclosure sale. This is
evident from the remainder of NRS 116.31162, which speaks to the statutory notices
of delinquency, default and election to sell required of a nonjudicial foreclosure sale,
and the sections that follow, NRS 116.31163 through NRS 116.31168, all of which
1c.oncern the mechanics and requirements of nonjudicial foreclosure sales of HOA
iens...

The court also stated:
But the choice of foreclosure method for HOA liens is the Legislature's, and the
Nevada Legislature has written NRS Chapter 116 to allow nonjudicial foreclosure of

HOA liens, subject to the special notice requirements and protections handcrafted by
the Legislature in NRS 116.31162 through NRS 116.31168.

The court noted that the “requirements of law” were compliance with these foreclosure

statutes, stating:

In view of the fact that the “requirements of law” include compliance with NRS
116.31162 through NRS 116.31168 and by incorporation, NRS 107.090, see NRS
116.31168(1), we conclude that U.S. Bank's due process challenge to the lack of
adequate notice fails, at least at this early stage in the p1roceeding%N6

It is in this context that the court inserted footnote 6 and its passing reference to commercial

reasonableness. Footnote 6 provides:

On a motion to dismiss, a court must take all factual allegations in the complaint as
true and not delve into matters asserted defensively that are not apparent from the face
of the complaint....Consistent with this standard, we note but do not resolve U.S.
Bank's suggestion that we could affirm by deeming SFR's purchase ‘void as
commercially unreasonable.”” (citations omitted)

This “elaborate” and all inclusive statutory scheme must be found, as a matter of law, to be

commercially reasonable, simply because the method of foreclosure was chosen by the legislature.

The cases by the Nevada Supreme Court that discuss “commercially reasonable” sales all

involved sales of personal property pursuant to Article 9 of the Uniform Commercial Code. See

Dennison v. Allen Group Leasing Corp., 110 Nev. 181, 871 P.2d 288 (1994); Savage Construction,

Inc. v. Challenge-Cook Bros., Inc., 102 Nev. 34, 714 P.2d 573 (1986); Leversv. Rio King Land &

Investment Co., 93 Nev. 95, 560 P.2d 917 (1977).

Because the foreclosure sale was performed in compliance with the specific Nevada statutes,

the method, manner, time, and place of the sale must be deemed “commercially reasonable” as a
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matter of law,

E. The “terms of sale” or price paid are not sufficient grounds to set aside a foreclosure
sale.

The Nevada Supreme Court has repeatedly held that inadequacy of price is not sufficient to set
aside a foreclosure sale where there is no showing of fraud, unfairness, or oppression. Long v.

Towne, 98 Nev. 11, 639 P.2d 528, 530 (1982); Turner v. Dewco Services, Inc., 87 Nev. 14, 479 P.2d

462 (1971); Brunzell v. Woodbury, 85 Nev. 29, 449 P.2d 158 (1969); Golden v. Tomiyasu, 79 Nev.,
503, 387 P.2d 989 (1963).

There is no authority for the proposition that a foreclosure agent must seek sufficient sums to
satisfy the claims of junior lienholders. This was noted by Judge Pro in his recently issued decision

which is to be published in the near future in the case of Bourne Valley Court Trust v. Wells Fargo

Bank,  F.Supp.3d  ,2015 WL301063 (D. Nev.). A copy of the decision is Exhibit 7. The
decision addresses commercial reasonableness and notes that there is no duty to obtain sums in excess
of the sums necessary to satisfy the HOA lien. The court stated:

Wells Fargo next argues that even if the HOA foreclosure sale extinguished its first
deed of trust on the property, the HOA foreclosure sale was “commercially
unreasonable” and therefore was void. (Opp'n at 5-7.) Specifically, Wells Fargo argues
the HOA foreclosure sale was not conducted in good faith because “the HOA made no
effort to obtain the best price or to protect either Johnson or Wells Fargo” by selling
the property for $4,145.00 when the assessed value of the property was $90,543.00.
(/d. at 7.) Bourne Valley replies that Chapter 116 does not require an HOA foreclosure
sale to be commercially reasonable. Bourne Valley further argues that the inadequacy
of the price is not sufficient to void the HOA foreclosure sale when there is no
evidence of fraud, procedural defects, or other irregularities in the conduct of the sale.

The commercial reasonableness here must be assessed as of the time the sale occurred.
Wells Fargo's argument that the HOA foreclosure sale was commercially unreasonable
due to the discrepancy between the sale price and the assessed value of the property
ignores the practical reality that confronted the purchaser at the sale. Before the
Nevada Supreme Court issued SFR Investments, purchasing property at an HOA
foreclosure sale was a risky investment, akin to purchasing a lawsuit. Nevada state trial
courts and decisions from the United States District Court for the District of Nevada
were divided on the issue of whether HOA liens are true priority liens such that their
foreclosure extinguishes a first deed of trust on the property. SFR Investments, 334
P.3d at 412. Thus, a purchaser at an HOA foreclosure sale risked purchasing merely a
possessory interest in the property subject to the first deed of trust. This risk is
illustrated by the fact that title insurance companies refused to issue title insurance
policies on titles received from foreclosures of HOA super priority liens absent a court
order quieting title. (Mot. to Remand to State Court (Doc. # 6), Decl. of Ron
Bloecker.) Given these risks, a large discrepancy between the purchase price a buyer
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would be willing to pay and the assessed value of the property is to be expected.

Moreover, Wells Fargo does not point to any evidence or legal authority
indicating the Court must void an HOA foreclosure sale because the purchaser
bid only a fraction of the property's assessed value. Wells Fargo does not point to
evidence of fraud or any other procedural defects or other irregularities in the
conduct of the sale that would require the Court to void the sale, or any evidence
indicating the HOA acted in bad faith by selling the property for an amount that
would satisfy the unpaid assessments. Nor does Wells Fargo point to evidence or
legal authority indicating that beyond selling the property to the highest bidder,
the HOA was responsible for protecting Wells Fargo and Johnson's interests in
addition to the homeowners' interests. See Carmen v. S.F. Unified Sch. Dist., 237
F.3d 1026, 1028-31 (9th Cir.2001) (stating that a court need not “comb the record”
looking for a genuine issue of material fact if the party has not brought the evidence to
the court's attention) (quotation omitted)). Thus, no genuine issue of material fact
remains as to whether the HOA foreclosure sale was commercially unreasonable.
Under the specific facts presented here, it was not. (emphasis added)

Additionally, the Supreme Court in the SFR decision said not once, but twice, that the price
paid at the foreclosure sale was not an issue because the bank could simply have paid the super
priority amount to preserve its interest in the property. The court stated at page 414:

U.S. Bank's final objection is that it makes little sense and is unfair to allow a
relatively nominal lien—nine months of HOA dues—to extinguish a first deed of trust
securing hundreds of thousands of dollars of debt. But as a junior lienholder, U.S.
Bank could have paid off the SHHOA lien to avert loss of its security; it also could
have established an escrow for SHHOA assessments to avoid having to use its own
funds to pay delinquent dues. 1982 UCIOA § 3116 cmt. 1; 1994 & 2008 UCIOA §
3-116 cmt. 2. The inequity U.S. Bank decries is thus of its own making and not a
reason to give NRS 116.3116(2) a singular reading at odds with its text and the
interpretation given it by the authors and editors of the UCIOA. (emphasis added)

The court also stated at page 418:

U.S. Bank further complains about the content of the notice it received. It argues that
due process requires specific notice indicating the amount of the superpriority piece of
the lien and explaining how the beneficiary of the first deed of trust can prevent the
superpriority foreclosure sale. But it appears from the record that specific lien amounts
were stated in the notices, ranging from $1,149.24 when the notice of delinquency was
recorded to $4,542.06 when the notice of sale was sent. The notices went to the
homeowner and other junior lienholders, not just U.S. Bank, so it was appropriate to
state the total amount of the lien. As U.S. Bank argues elsewhere, dues will typically
comprise most, perhaps even all, of the HOA lien. See supra note 3. And from what
little the record contains, nothing appears to have stopped U.S. Bank from
determining the precise superpriority amount in advance of the sale or paying the
entire amount and requesting a refund of the balance. Cf. In re Medaglia, 52 F.3d
451, 455 (2d Cir,1995) (“[1]t is well established that due process is not offended by
requiring a person with actual, timely knowledge of an event that may affect a right to
exercise due diligence and take necessary steps to preserve that right.”). (Emphasis
added)
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In the case of BFP v, Resolution Trust Corporation, 511 U.S, 531, 548-49 (1994), the U.S.

Supreme Court explained why the fair market value of a property sold at foreclosure or a “forced
sale” is in fact the price said at the foreclosure sale:

...the fact that a piece of property is legally subject to forced sale, like any other fact

bearing upon the property’s use or alienability, necessarily affects its worth. Unlike

most other legal restrictions, however, foreclosure has the effect of completely

redefining the market in which the property is offered for sale; normal free-market

rules of exchange are replaced by the far more restrictive rules governing forced sales.

Given this altered reality, and the concomitant inutility of the normal tool for

determining what property is worth (fair market value), the only legitimate evidence of

the property’s value at the time it is sold is the foreclosure-sale price itself.

The standard for a “commercially reasonable™ sale under Nevada’s UCC is that each aspect of
the disposition, including the method, manner, time, place, and terms must be commercially
reasonable.

The method, manner, time and place of an HOA foreclosure are all governed by the
foreclosure statutes contained in Chapter 116. The last issue would be “terms” meaning the price to
be paid.

Each of the factors involved in a “commercially reasonable” sale are not an issue here. The
time, place and manner of sale are governed by statute, and there is no allegation that the statutes were
not followed or that the defendant did not get notice. The sole remaining factor is “term” or “price.”
However, price alone is not grounds to set aside a foreclosure sale, and the Supreme Court has noted
that the bank is the cause of its own harm by failing to pay the super priority amount prior to the
foreclosure sale. Commercial reasonableness of the sale is not an issue in this case.

/1]
/1]
/11
/11

/1]
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CONCLUSION

The HOA foreclosure sale extinguished the defendant’s deed of trust, and therefore its interest
in the Property. As conclusively evidenced by the recitals in the foreclosure deed, the HOA
foreclosure sale complied with all requirements of Nevada law. Accordingly, it is respectfully
requested that this Court enter its order granting plaintiff’s motion for summary judgment and
quieting title to the Property in plaintiff free and clear of all liens and encumbrances and forever
enjoining the defendant from asserting any estate, title, right, interest, or claim to the Property adverse

to the plaintiff,

DATED this 18" day of May, 2015

LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

By:_/s/Michael F. Bohn, Esq. /
Michael F. Bohn, Esq.
376 East Warm Springs Road, Ste. 140
Las Vegas, Nevada 89119
Attorney for plaintiff

CERTIFICATE OF SERVICE

Pursuant to NRCP 5, NEFCR 9 and EDCR 8.05, I hereby certify that I am an employee of Law
Offices of Michael F. Bohn., Esq., and on the 18th day of May, 2015, an electronic copy of the MOTION
FOR SUMMARY JUDGMENT was served on opposing counsel via the Court’s electronic service
system to the following counsel of record:

Dana J. Nitz, Esq.

Ryan T. O’Malley, Esq.
WRIGHT, FINLAY & ZAK, LLP
7785 W. Sahara Ave., Ste. 200
Las Vegas, NV 89117

/s/ /Marc Sameroff/
An Employee of the LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.
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O Inst #: 201301240002549

i Fees: $17.00 N/C Fee: $0.00
RPTT: $43.35 Ex: #
01/24/2013 02:33:00 PM
Receipt #: 1470974
Requestor:
ALESS] & KOENIG LLC

. . Recorded By: ANl Pgs: 2

When r

Mail T Ssterentt oo DEBBIE CONWAY

5316 Clover Blossom Ct Trust CLARK COUNTY RECORDER

PO Box 36208
LAS VEGAS, NV 89133 N S

A.P.N. No.124-31-220-092 TS No. 30488-5316

TRUSTEE'’S DEED UPON SALE

The Grantee (Buyer) herein was: 5316 Clover Blossom Ct Trust

The Foreclosing Beneficiary herein was: Country Gardens Owners' Assoeation

The smount of unpaid debt together with costs: $5,021,00

The amount paid by the Grantee (Buyer) at the Trustee's Sale: $8,200.00

The Documentary Transfer Tax: $43.35

Property address: 5316 CLOVER BLOSSOM CT, North Las Vegas, NV 89031

Said property isin [ ] unincorporated area: City of North Las Vegas

Tyustor (Former Owner that was foreclosed on): DENNIS L & GERALDINE J JOHNSON

Alessi & Koenig, LLC (herein called Trustee), as the duly appointed Trustee under that certain Notice of
Delinquent Assessment Lien, recorded February 22, 2012 as instrument number 0001651, in Clark County,
does hereby grant, without warranty expressed or implied to: 5316 Clover Blossom Ct Trust (Grantee), all its
right, title and interest in the property legally described as; LOT 92, as per map recorded in Book 91, Pages 71
as shown in the Office of the County Recorder of Clark County Nevada.

TRUSTEE STATES THAT:

This conveyance is made pursuant to the powers conferred upon Trustee by NRS 116 et seq., and that certain
Notice of Delinguent Assessment Lien, deseribed herein, Default occurred as set forth in a Notice of Default
and Election to Sell which was recorded in the office of the recorder of said county. Al requirements of law
regarding the mailing of copies of notices and the posting and publication of the copies of the Notice of Sale
have been complied with. Said ptoperty was sold by said Trystes at public auction on January 16,2013 at the

place indicated on the Notice of Trustee’s Sale.
Ryan Kerbow, Esq.
Signature of AUTHORIZED AGENT for Alessi & Koenig, LLC

State of Nevada )
County of Clark )

SUBSCRIBED and SWORN to before me ___ ¢ / 9'5/// 3(_9/‘1

‘WITNESS my hand and official seal.
(Seal) {Signature)

; N R .
% STATE OF NEVADA
) County of Clark

i

. No. -,
Biros A 24, 2014

-

A&KO0112
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STATE OF NEVADA
DECLARATION OF VALUE

1. Assessor Parce]l Number(s)

a. 124-31-220-082
b.

A

2. Type of Property:

a.l ] Vacant Land b.}v¥] Single Fam, Res, FOR RECORDERS OPTIONAL USE ONLY
e ] Condo/Twnhse d.| | 2-4 Plex Book Page:
e] | Apt. Bldg £f ] CommInd1 Date of Recording:
]| Agricultural h] | Mobile Home Notes:
Other
3.a. Total Value/Sales Price of Property $ 8,200.00
b. Deed in Lieu of Foreclogsure Only (value of property . )
¢, Transfer Tax Value: $ 8,200.00
d. Real Property Transfer Tax Due $43.35

4, Xf Exemption Claimed:
a. Transfer Tax Exemption per NRS 375.090, Section
b. Explain Reason for Exemption:

5. Partial Interest: Percentage being transferred: 100 %

The undersigned declares and acknowledges, under penalty of perjury, pursnant to NRS 375.060

and NRS 375,110, that the information provided is correct to the best of their information and belief,

and can he supported by documentation if called upon to substantiate the information provided herein.
Furthermore, the parties agree that disallowance of any claimed exemption, or other determination of
additional tax due, may result in a penalty of 10% of the tax dne plus interest at 1% per month. Pursuant
to NRS 375.030, the Buyer adeHer shall be jointly and severally liable for any additional amount owed.

Signature Capacity: Grantor
Signature Capacity:
ELLER (GRANTOR) INFORMATION BUYER (GRANTEE) INFORMATION

(REQUIRED) MTQUIRED)

Print Name: Alessi & Koenig, LLC Print Name: 5316 Clover Blossom Gt Trust

Address'9500 W Flamingo Rd. Suite 205 Address: PO Box 36208

City: Las Vegas City: Las Vegas

State; NV Zip: 89147 State: NV Zip:89133

COMPANY/PERSON REQUESTING RECORDING {Required if not seller or buyer)

Print Name: Alessi & Koenig, LLC Escrow # N/A Foreclosure

Address:9500 W Flamingo Rd. Suite 205

City: Las Vegas State:NV Zip: 89147

AS A PUBLIC RECORD THIS FORM MAY BE RECORDED/MICROFILMED

A&KO0113
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Oacuments provided by DataTree LLC via it's praprietary imaging and delivery system. Copyright 2003, All rights reserved,

Inst #: 201202220001651
Feea: $17.00

NfC Fes: $0.00

02/22/2012 09:17:26 AM

Receipt # 1073371

Requestor:

ALESSI & KOENIG LLC (JUNES
Recorded By: MSH Pga: 1

DEBBIE CONWAY
When recorded return to: GLARK COUNTY RECORDER
ALESSI & KOENIG, LLC
9500 W. Flamingo Rd., Suite 205
Las Vegas, Nevada 89147
Phone: (702) 222-4033
APN. 124-31-220-092 Trustee Sale # 29628-5316

NOTICE OF DELINQUENT ASSESSMENT (LIEN)

In accordance with Nevada Revised Statutes and the Association’s Declaration of Covenants, Conditions and
Restrictions (CC&Rs) of the official records of Clark County, Nevada, Country Gardens Owners'
Assocation has a lien on the following legally described property.

The property against which the fien is imposed is commonly referred to as 5316 CLOVER BLOSSOM
CT, North Las Vegas, NV 89031 and more particularly legally described as: LOT 92 Book 91 Page
71 in the County of Clark.

The owner(s) of record as reflected on the public record as of today’s date is (are): DENNIS L &
GERALDINE J JOHNSON

The mailing address(es) is: 5225 ELM GROVE DR, LAS VEGAS, NV 89130

The total amount due through today’s date is: $1,095.50. Of this total amount $1,020.50 represent
Collection and/or Attorney fees, assessments, interest, late fees and service charges. $75.00 represent
collection costs. Note: Additional monies shall accrue under this ¢laim at the rate of the claimant’s regular
monthly or special assessments, plus permissible late charges, costs of collection and interest, accruing
subseguent to the date of this notice.

State of Nevada
County of Clark e, ¥, 8018
SUBSCRIBED and SWORN before me Japuary 11,2012

e LANI MAE U. DIAZ (Signatu&)::; O
QPN Notary Public State of Naveda . )
y No. 10-2800-1 T

5/ My appt. exp. Aug. 24, 2074

(Seal) o

NOTARY PUBLIC

A&KO0013
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-

DENNIS L. JOHNSON
5225 ELM GROVE DR

LAB VEGAS, NV 89130-3859

GERALDINE J. JOHNSON
§316 CLOVER BLOSSOM CT

North Las Vegas, NV 88031

COUNTRYWIDE HOME LOANS, INC.
4500 PARK GRANADA

CALABASAS, CA 913021613

CORELOGIC
480 F. BOUNDARY ST

CHA?IN. §C 29036

RECONTRUST COMPANY
2380 PFERFORMANCE DR, TX2-884:047

RICHARDSON, TX 75082

DENNIS L, JOHNSON
T8I0 WIDEWING DRIVE

NO LAS VEGAS, NV 83084
13

DENMIS L. JOHNSON
8156 WHITE MILL CT

LAS VEGAS, NV 80131-1467

ROBERT H. BROIU, ESQ,
PQ HOX 3478

REND, NV 83603

.
o

DENNIS L. JOHNSON
6316 CLOVER BLOSSOM CT

North Las Vegas, NV 89031

COUNTRYWIDE HOME LOANS, ING,
7360 W. CHEYENNE AVE

LAS VEGAS, NV 89128

CTC REAL ESTATE SERVICES
400 NATIONAL WAY MSN SV-88

SIMI VALLEY, CA 83085

MERS, ING,
3300 S.W. 34TH AVENUE, SUITE 101

OCALA, FL 34474

COUNTRYWIDE HOME LOANS, INC
PO BOX 10423

VAN NUYS, CA 91410-0423

GERALDINE J, JOHNSON
76870 WIDEWING DRIVE

NO. LAS VEGAS, NV £9084

U.S. DEPARTMENT OF TREASURY - RS
110.CITY PARKWAY

LAS VEBAS, NV 89108

PERFECT $TORM LLC
5225 ELM GROVE DR

LAS VEGAS, NV 89130

30488

GERALDINE J. JOHNSON
5225 ELM GROVE OR

LAS VEGAS, NV 89130-3669

MERS
PO BOX 2026

FLINT, MI 48501-2028

COUNTRYWIDE HOME LOANS, ING
PO BOX 10219

VAN NUYS, GA 91410-0218

1.8, BANK NATL ASSOC, Successor Trusle
9062 OLD ANNAROLIS RD

COLUMBIA, MD 21045

BLALOCK & QUALEY
20 BONNEVILLE AVE

LAS VEGAS, NV 89101

PERFECT STORMLLC
7870 WIDEWING DRIVE

NO. LAS VEGAS, NV 88084

CRISIS COLLECTIONS MANAGEMENT, LL
PO BOX 3478

RENQ, NV 88605

THE JOFNSON FAMILY TRUST
5225 ELM GROVE DRIVE

LAS VEGAS, NV 89130

NOTICE QF DEFAULT
10:-DAY MAILINGS ~* -
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Inst #: 201204200000428
Fees: $17.00

NIC Fee: $0.00

04/20/2012 08:27:12 AM
Receipt #: 1136956

Requestor:

ALESSI & KOENIG LLC (JUNES
Recorded By: SAO Pgs; 1

DEBBIE CONWAY
When recorded mail to: CLARK COUNTY RECORDER
THE ALESSI & KOENIG, LLC
9500 West Flamingo Rd., Ste 205
Las Vegas, Nevada 89147
Phone; 702-222-4033
APN, 124-31-220-092 Trustee Sale No, 30488-5316

NOTICE OF DEFAULT AND ELECTION TO SELL UNDER HOMEQOWNERS ASSOCIATION LIEN

WARNING! IF YOU FAIL TO PAY THE AMOQUNT SPECIFIED IN THIS
NOTICE, YOU COULD LOSE YOUR HOME, EVEN IF THE AMOUNT IS

IN DISPUTE! You may have the right to bring your account in good standing by paying all of
your past due payments plus permitted costs and expenses within {he time permitted by law for
reinstatement of your account, The sale may not be set until ninety days from the date this notice of
default recorded, which sppears on this notice. The amount due js $3,396.00 as of March 27, 2012
and will increase until your account becomes current, To arrange for payment to stop the foreclosure,
contact: Country Gardeuns Ovwners' Assocation, ¢/o Alessi & Koenig, 9500 W, Flamingo Rd, Ste
205, Las Vegas, NV 89147, (702)222.4033.

THIS NOTICE puorsuant to that certain Notice of Delinquent Assessment Lien, recorded on
February 22, 2012 as document numiber 0001651, of Official Records in the County of Clark, State
of Neyada. Owner(s): DENNIS L, & GERALDINE J JOHNSON, of PLAT BOOK 91 PAGE 71
LOT 92, as pexr map recorded in Book 91, Pages 71, as shown on the Plan and Subdivision map
recorded in the Maps of the County of Clark, State of Nevada. PROPERTY ADDRESS: 5316
CLOVER BLOSSOM CT, North Las Vegas, NV 89031, If you have any questions, you should
contact an attorney. Notwithstanding the fact that your propetty is in foreclosure, you may offer your
property for sale, provided the sale is conchided priot to the conclusion of the foreclosure.
REMEMBER YOU MAY LOSE LEGAL RIGHTS IF YOU DO NOT TAKE PROMPT ACTION.
NOTICE IS HEREBY GIVEN THAT Alessi & Koenig, LLC is appointed trustee agent under the
above referenced lien, dated February 22, 2012, on behalf of Country Gardens Owners’ Assocation

to secure assessment obligations in favor of said Association, pursnant fo the terms contained in the
Degiaration of Covenants, Conditions, and Restrictions (CC&Rs). A default in. the obligation for
which said CC&Rs has oocurred in thet the payment(s) have not been made of homeowners
assessments due from Jammary 10, 2011 and all subsequeny assessmerts, late charges, interest,

collection and/or attorney fees and costs. -
Dated: March 27,2012 W {

Ryan Kerbow, Esq. of Alessi & Koenig, LLC on behalf of Conntry Gardens Owners’ Assocation :

A&KO0121

055




S0 W, l"lflmlugu Ra. Snle .‘%@5

. Luys Vigas, NV dut47

D300 W, Phiingo Ral. Suite 205
© L Ves Ny gz o

7 COUNTRYWIDE HOMELOANS, ING
posoX o219 .

VAN NUYS, CA D1410.0218 - ¢ -

500 PARK G‘mﬁgm R

QUNTRYWIDE HOME LOANS, ING. - * .

| CALABASAS, GASTI024813 = .

s
-
- ‘ .
1

A&K0122

056




9300 W, Fluningo Rl Suitg

*O500'W: Fluminga R, Suite 2057
Livs Vepas, NY ROI47 - °

205
o Las Veghn, NV HO147

*'33p0 BW, 34TH AV

MERS, INC

) OCALA, FL 34478 )

" ¢T0REAL ESTATE SERWC

"SI VALLEY, CA 93085, *

£S5 - .‘«. e "»
00 NATIONAL WAY MSNSV-08

.:) '
d

A&K0123

057




i Plamingo RY, Sniluzos';
Las V

CORELOGIC 1. . T,
. *450 E, BOUNDARY. ST

CHAPIN, SC 2603

Fiinlnge RY, Suito 20
Las Ve, NV #9147

 'RECONTRUST COMPANY "
. +;2380 PERFORMANGE DR, TX2:984-040

7 -

A&K0124

058




10,8, PANIK NATL ASBOG, Sucesssor Truste
" 9062 OLO/ANNAPOLISRD :

. COLUMBYA, MP 21045

9500.W, Flawningo Rl Suie 203
DT L Veww NV RIAT

| BLALOCK 8 QUALEY =
" 20 BONNEVILLE AVE'

Lag VEGAS NV 83101 N

A&KO0125

059




X G G
mingo Rek, Suite 203,
Vagis, NV 47 -

POBOX D423 T [

00 W, Fluntiigo Rl S0 205 -
- bos Vegas, NV RQIT

PR Lt

U5, DEPARTMENTOF TREASURY - IRS -
. 110 CITY PARKWAY .
| LASVEGAS,NVEOI0E .

GOUNTRYWIDE HOME LOANS, WC. -

A&KO0126

060




e KO
9500 W, Fluningo 0

Lae Ve NY 3907 -

FEOWIDEWIRGORNE | 1 -

NO,LAS VEGAS. NV 9084

A&K0127

061




9500 W, Fiamingo 9, Suige 205
* Lus Yogay, RV #9147 -

St s Vs, NV 89197 -

950 W, Flamingo Rel Suite 205 _ .

NS,

ING. ..:

A&K0128

062




9500 W, Pamaingo 14, Siie
Las Veuus, NVRYLAT

9500 W. ¥iimigo Ra. Suie 205
o s Vegon NV 147 7

Sk 205 -,

- ¢, PERFECTSTORMLLG - |

THE JOHNSON FAMILY. TRUST
- 6225 ELM GROVEDRIVE © -

/6226 ELM GROVE DR

. . v 7 '
v, . .

"l‘{‘:\f&:VEG/:ASL;NVS?m‘D; S

A&K0129

083




) G
ISIUAY, Finminge R, it 205
o, Law Vous, NV k9147

TROBERTHBROWESQ. .. . Lo R
pogOXa7rg . e DR T oo

"RENO, NV B9503 [ . " -

o W Plnsigo R, Syite 205 ¢ 0
. Vegug, VSVH? .

Vo

' “CRISIS COLLECTIONS MANAGEMENT,\L . .

POBOX 8478 - !

'RENO, Nv 88505 . :
.
] N 7
R T - e i, ) ) .

A&KO0130




EXHIBIT 4

EXHIBIT 4




DENNIS L. JOHNSON
§225 ELM GROVE DR

LAS VEGAS, NV 89130-866¢0

GERALDINE J, JOHNSON
§316 CLOVER BLOSSOM CT

North Las Vegss, NV 88031

COUNTRYWIDE HOME LOANS, INC.

4500 PARK GRANADA

CALABASAS, CA 9130241613 -

CORELOGIC
450 €, BOUNDARY ST

CHAPIN, 5C 29038

RECONTRUST COMPANY
2380 Performance Dr,, TX2-084-0407

RICHARDEON, TX 75002

DENNIS {., JOHNSON
7870 WIDEWING DRIVE

NO LAS VEGAS, NV 88084

OENNIS L. JOHNSON
8158 WHITE MILL CT

LAS VEGAS, NV 891311457

ROBERT H. SROIL), Esq.
PO BOX 3479

RENO, NV 88503

OMBUDSMANS OFFICE
Altn: GORDAN MILDEN
2501 E SAHARA AVE BUITE 205

LAS VEGAS, NV 89104

DENNIS L. JOHNSON
5318 CLOVER BLOSSOM CT

North Las Veges, NV 89031

COUNTRYWIDE HOME LOANS, INC,
7350 W. CHEYENNE AVE

LAS VEGAS, NV 89129

CTC REAL ESTATE SERVICES
MSN 8v-a8
400 NATIONAL WAY

SIMI VALLEY, CA 93085

MERS, INC,
3300 S.W. 34TH AVENUE, SUITE 101

OCALA, FL 34474

COUNTRYWIDE HOME LOANS, INC
PO BOX 10423

VAN NUYS, CA 814100423

GERALDINE J. JOHNSON
7870 WIDEWING DRIVE

NO. LAS VEGAS, NV 89084

U.S, Department of Treasury - IRS
110 CITY PARKWAY

LAS VEGAS, NV 89108

PERFECT STORM LLG
5226 ELM GROVE DR

LAS VEGAS, NV 89130

NOTS MAILINGS

304886

GERALDINE J, JOHNSON
5225 ELM GROVE DR

LAS VEGAS, NV 89130.388

MERS
PO BOX 2028

. FLINT, M 48501-2026

COUNTRYWIDE HOME LOANS, ING
PO BOX 10218

VAN NUYS, CA 91410-0219

U.8. Bank Natl Assoc, Succassor Trustes
{o Holdera of ZUNI MORT LOAN TRUST
9062 OLO ANNAROLIS RD

COLUMBIA, MD 21045

BLALQCK & QUALEY
20 BONNEVILLE AVE

LAS VEGAS, NV 89101

PERFECT STORMLLC
7870 WIDEWING DRIVE

NO. LAS VEGAS, NV 88084

Crigls Cotlection Management, LLC
PO BQX 3479

RENO, NV 88505

THE JOHNSON FAMILY TRUST
5225 ELM GROVE DRIVE

LAS VEGAS, NV 89130
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IN THE SUPREME COURT OF THE STATE OF NEVADA

U.S. BANK, NATIONAL
ASSOCIATION, SUCCESSOR

TRUSTEE TO BANK OF AMERICA, Electronically Filed
NA%ASLLIJ_ECBEEIEERNBX %%RGER TO Feb 03 2016 08:36 a.m.
 NLA Tracie K. Lindeman

THE ZUNI MORTGAGE LOAN
TRUST 2006-OA1, MORTGAGE

RIS SERIRES 20060A-1:
and CLEAR RECON CORPS, ' | Case No. 63915

Appellants,

VS.

5316 CLOVER BLOSSOM CT
TRUST,

Respondent.

APPEAL
from the Eighth Judicial District Court, Department XXIV
The Honorable Jim Crockett, District Judge
District Court Case No. A-14-704412-C

APPELLANT’S APPENDIX

ARIEL E. STERN, ESQ.
MATTHEW KNEPPER, ESQ.
AKERMAN, LLP
1160 Town Center Drive, Suite 330
Las Vegas, Nevada 89144
Telephone: (702) 634-5000

Attorneys for Appellants U.S. Bank, N.A., Successor Trustee to Bank Of America,

N.A., Successor by Merger to LaSalle Bank, N.A., as Trustee to the holders of the

Zuni Mortgage Loan Trust 2006-OA1, Mortgage Loan Pass-Through Certificates
Series 20060A-1

Docket 68915 Document 2016-03585
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CERTIFICATE OF SERVICE

| HEREBY CERTIFY that on the 2" day of February, 2016, | served and
deposited for mailing in the U.S. Mail a true and correct copy of the foregoing
APPELLANT’S INITIAL BRIEF, postage prepaid and addressed to:

Michael F. Bohn, Esq.

LAW OFFICES OF MICHAEL F. BOHN, ESQ.
376 East Warm Springs Road, Suite 14
Las Vegas, Nevada 89119
mbohn@bohnlawfirm.com

Attorneys for Respondent

/s/ Lucille Chiusano

An employee of AKERMAN LLP
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