
Electronically Filed
Dec 10 2015 08:45 a.m.
Tracie K. Lindeman
Clerk of Supreme Court

Docket 69336   Document 2015-37646

0432



0433



0434



0435



0436



0437



0438



0439



0440



0441



0442



0443



0444



0445



0446



0429Docket 68942   Document 2016-03419



0430



0431



0427Docket 68942   Document 2016-03419



0428



0425Docket 68942   Document 2016-03419



0426



1

2

J

4

5

6

7

8

9

l0

11

t2

13

14

15

T6

17

18

19

20

2l

22

23

24

25

26

27

28

Christopher H. Byrd, Esq. Qllo. 1633)
Brenoch R. Wirthlin, Esq. (l.,lo. 10282)
FENNEMORE CRAIG, P.C.
300 S. Fourth Street, Suite 1400
Las Vegas, Nevada 89101
Telephone: (702) 692-8000
Facsimile: (7 02) 692-8099
e-mail : cbyrd@,flc1aw.com

bwirthlin@fclaw.com
Attorneys for Proimtu MMI LLC

FILED
FIFTH JUDICIAL DISTRICT CÕURT

ür,t 05 2015

NYË ÇOUÍ{TY fJli:PUTY CLERK

Veronica Aguilar

FIFTH DISTRICT COURT

NYE COUNTY, NEVADA

TRP INTERNATIONAL, INC., a foreign
corporation,

Petitioner,

VS.

PROIMTU MMI LLC, a Nevada limited
liability company,

Respondent.

CASE NO.: CV-36431

DEPT. NO.: I

NOTICE OF

AND ORDER ON
F'LA

PLEASE TAKE NOTICE that a Findings of Fact, Conclusions of Law and Order on

Petition to Expunge Lien was entered in the above-referenced matter on September 9, 2015. A

copy of which is attached hereto.

DATED this 2nd day of October, 2015.

ORE P.C.

By
H. (lr{o. 1633)

Wirthlin 10282)
S. Fourth S Suite 1400
Vegas, Nevada 89101

Attorneys for Respondent Proimtu MMI LLC

Lo9oi"6T3 . L / 0345L4 . ooL3
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OF'SER CE

I hereby certify that on the day of October, 2015,I served a copy of the NOTICE

OF ENTRY OF FINDINGS OF FACT, CONCLUSIONS OF LA\ry AND ORDER ON

PETITION TO EXPUNGE LIEN upon the parties to this action by mailing a copy thereof,

postage prepaid, via regular U.S. Mail, addressed as follows:

Becky A. Pintar, Esq.
Bryan L. Albiston, Esq.
Pintar Albiston LLP
6053 S. Fort Apache Road, Suite 120
Las Vegas, NV 89148
Attorneys þr Petitioner

An ofF Craig, P.C

^

109016?3 . 1/034514 . ooi.3
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-Becky A. Pintar, Esq,
Nevada State Bar #"i967
-B-Lyan L. Albiston, Esq.
Nevada Sfate Bar # 12679
PINTAR ALBISTON LLP
9053_ F. Fort Apaclie Road, Suite 120
Las Vegas, Nevada 89148-
(702) 68s-s2ss
QAÐ202-6329 fax
Becky@PintarAlbiston,com

Attorneys for Plaintíff
TRP INTERNATIONAL, INC.

rIFTH DISTRICT COURT

NYE COUNTY, NEVADA

TRP iNTERNATIONAL,INC,, a foreign
corporation,

Petitioner,
v.

F'INDINGS OF FACT, CONCLUSTONS Or
LAW AND ORDER ON PETITION TO
EXPUNGE LIEN

PROIMTU MMI LLC, a Nevada lírnited tiabiliry
cOmpany,

Respondent.

The Court having considercd Petitioner's TRP INTERNATIONAL, INC. ("TRp") petition to

Expunge Lien ('oPetition"), as against Respondent PROIMTU MMI LLC ("proimtu") and all

pleadings on fÏle, and after hearing oral argument, the Court makes the following Findings of Fact,

Coriclusions of Law and Order.

FÍNDINGS OF FACT

l. TRP is a company based in Spain that constructs solar prnjects and it entered into a

contract with the pritne contractoro Cobra Thermosolar Plants, Inc. ("Cobra"), to fabricate and ercct

heliostats on a solar project in Tonopah, Nevada, known as the Crescent Dunes Thermosolar plant

(the "Prcject"),

2. In turn, TRP and Rcspondent PROIMTU MMI LLC ("Proimtu') entered into a contr.act

for heliostal. asserrrbly antl field erertìolr (,oContmct',),

3' In the Contmct, TRP is referred to as the Contractor and Proimtu is referrecl to as the

I

/üi5 -,.r' *î ,\ û: rt2

E" West*rJund
/ r,t -.,,,,¡ ' r'r'..:./

Case No.: CV-36431
Dept.: I
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Subcontractor, with the scope of wor.k including:

' Close monitoring of the pl'ocedure to assemble heliostats, according to the requirements

issued by the client.

' Mortitoring of all documentary and procedural requircnrents lequircd by the gustomer

' care, maintenance and use of the toors provided to do trre job.

' Strictly following the procedurcs defi¡red for the tasks, included as ANNEX by TRp for
each point on the assembly line and the implernentation of appropriate controls to ensule the

p(oper execution of the work.

' Installation of 10,375 or heliostats heliostats at 80 days after the learning period to meet

. customer requirements.

' Comply with the quality requirements imposed by the client in the assembly of heliostats.

' Establish ancl incorporate shifls working stafineeded to produce 400 heliostats a week,

having also the possibility of increasing its resources to a production of 500 heliostats a

week wíthout any additional cost to TRp.

' Meet calibrations according to the specifications of the quality plan appr.oved by the ctient.

Using sfatíons verification and calibration equipment needecl for. I00% of the heliostats

within tolemnces.

' Use of the ¡neans províded by the Contractor fbr quality control and traceability of
heliosfats mounted.

' Tmusport froln the assembly line to the final election on site. Includes all equiprnent and

Iifts, vehicles and manpower needed to camy out the implementatíon on the foundation of the

pedestals or heliostats coffesporlding (sic)

' Prepamtion and submission for approval of procedures by TRP pedestal and heliostat

ercction on field.

'Providing tools, hand tools, jigs and other equiprnent ofany kind to be established ín the

lifting ptocedure once approved by TRP to perform transport and lifting the heliostat s on the

site' This eqrtipmenf mt¡st he in good condition for the irnplementation of the scope defined

in this contract.
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'Maintenance of all equipment accolding to the instructions of rRp

' Strict monitoring of lifting procedures, and generating reports end monitoring quality

control to ensule the smooth irnplementation of the lifting.

' Final and perfect leveling and alignment of helÍostat according to thc sper:ifications of
COBRA.

' Adapt the resource needs to reach heliostats and pedestals erection to rneet the rcquirement

of 400 heliostats a week, with potential to increase to 500 heliostats a week at no additional

cost fo TRP.

' Previotls verification of screws aheady in the solar field to confïrm you have the correct

positio'a'd verticality and that are on the side of tolerance

' Reporting quality control and production control applications to ensure the srnooth

implementation of the lifting.

' Final leveling and fìt and alignment pedestals and heliostats according to specifications.

. Final reports Quality Conh.ol

'Re-Galvanization of damaged iterns during the course of the work if necessary ,

' Preparation of Risk Assessment for the work required and must be approved by the

contractor before the work begíns.

' Prcparatíon of Environmental Management Reports and waste required by the Custonrer.

Strict monitoting of environmental management Standards requir.ed by the client.
. Certifìcates of materials usecl if it is the case.

'Issuance of certificates of Inspection of equipment that require own.

' Generation and contribution in a timely manner of the documentatíon required by the

Anrerican authorities and the client on the recruits.

. Conrpletíon of Documents and project euality required.

' Implementation of temporary facilities as OSHA requirements and lrealth and safety by the

subcontractor.

' Lights when necessary work areas, exterior or interior and means to do so if outdoors.

Excluding general vials, rcsponsibility. (sic)
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' All activities necessary to conduct the proper execution of the work accorcling to the

conditions, which arc considered by the subcontractor are included.

' Contribution in case of personnel ce*ificates

'Iu compliance with the opelational requirements of the site, including:

Wage Requirements as Davis Bacon as indicated in Annex 4.

' Delivery of the required data from DBA & STA indicated In Annex 4 r'egularly.

4. Ultimately, a dispute arose between TRP and Proimtu regarding the payments each síde

alleged were due under.the Contract.

5. Due to the dispute for payment, Proirntu subsequently recorded a mechanics lien,

pursuant to NRS 108.222 (the "Lien") in the amount of $2,357,977 againstthe realproperty more

commonly known as APN Nos. 0l 2-l4l-01, 012-15t-01,612-141-01, 012-03 L-04,012-131-03 ancl

012-131-04 (the "Real Property") in Nye County, Doc # 82i637 , on Novemb er 12,2014.

6, On January 2,2015, Cobra posted a bond, Bond No. 915209, in the amount of

$3,536,965,50, recorded as Doc # 825596 in Nye County, pursuant to NRS 108.413 to 108.2425,to

release the lien fiom the Real Property.

7. TRP argues that the Lien is invalid and should be expunged, purcuant to 108.2275, as

Proirntu has allegeclly failed to comply with ¡nandatory statutory requirements for a valicl lien t4'.by

allegedly failing to se¡'ve a notice of right to lien pursuant to NRS 108.245.

8. Ploimtu argues that NRS 10S.245(1) plovides an exception to the requirements of NRS

108.245 to plovide a notice of intent to lien if the Iien claima¡rt only provides labor to the

construction project.

9. Proimtu argues that ít only provided labor to the Project.

10. In the alternative, Proi¡ntu argues that if the Court finds that it did not provide only labor

to the Project, thereby exempting it fì'orn compliance with NRS 108.245, then "a lien claimarrt

substantially complies with NRS 108.245's prr-lien requirement when the property owner has actual

knowledge of the potential lien clai¡n and is not plejudicedJ ÍIardy Cos, v. SNMARK, LLC,126

Nev, Adv. Rep. 49, 245 P,3d 1149 (2010),

I L Proirntu also argues that, pursuant to NRS t08.22104, an"agent of the owner" means

I
9

t0

II

t2

l3

t4

t5

t6

t7

4

0421



I

2

I

4

5

6

7

8

I
10

F{J
Fl
z
F{
U)

m
,-ì

ú
È{z

1l

t2

l3

t4

t5

l6

17

l8

19

20

2t

a1

/J

24

25

26

27

28

every architect, builder, contractor, engineef, geologist, land surveyor, lessee, miner, subcontractor

or oth€r person having charge or conh'ol of the property, improvement or work of irnplovement of

the owner, or any palt thereof. Therefbre, if Cobra, the general contractor, had notice of Proirntu

being on the Project, then that knowlcdge should be irnputed to the owner to satisfy the rec¡uirentettts

of NRS 108,245 to provide a notice of intent to lien... At the hearing on this mattel TRP

acknowledged ttrat Cobra had notice of Proimtu's involvement in the Project.

12. As set forth in Proimtu's opposition to the Petitiorr and at the hearing on this mattet,

Proimtu supported its arguments through an email sent by TRP to Cobra clated Novenlber 30,2012,

in which TRP intLoduced Proirntu as a subcontractol for the Ploject. In that email, TRP states ttrat it

is asking for "authorization for contracting the company Proimtu to províde assernbly-relatecl labor

services at the I'onopah plant."

13. At the hearing on this matter TRP stipulated that Kevin Smith, the owner's

rep¡esentative and CEO, was physically presen[ at the Project at the tiure Ptoimtu was working on

the Ploject and knew of Proirntu's work and involvenrent on the Project at the timc Proimtu was

rctained

CONCLUSIONS OF LAW

NRS 108.2275 plovides the provísions for the rclease of fi'ivolous or excessive liens,

NRS Clrapter 108.245 plovides that,

. ..every lien claimant, other than one who perfonns only labor, who claims

tlre lrenefit of NRS 108.221lrc 1A8.246, inclusive, shall, at any time after the

tirst delively of material or perfbrmance of work or services under a
contlact, deliver in person or by certifïed mail to the owner of the property a

notice of right to lien...

NRS Chapter 108 does not provide a definition of labor.

NRS 624.020 provides that a contractor is deflned as:

A contractol is any pefson, except a registered architect or a licensed
professional engineet, acting solely in a professional capaciiy, who in any

capacity other than as the employee of another with wages as the sole

compensatíon, undertakes to, offers to undertake to, putports to have the

capacít¡r to undertake to, or submits a bid to, or cloes hirnself ot herself or by

orìhrough others, construct, alter, repair, add to, sttbtrac,t f'rom, improve,

lnove, wieclc or dernolish any building, highway, road, raílroad, excavation ol
other stlucture, project, development or improvement, or to do any part

5
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thereof, including the erection of scaffolding of other shuctures or works in

connection therewith.

5. 'lhe Court tìnds that Proimtu was acting as a contractor in its scope of woft with TRP

pursuant to NRS 624.02A and therefore was requirecl to serve a notice of light to lien to the owner

purcuant to NRS 108.245.

6. The Court finds that Prnimtu failed to comply with NRS 108.245 by failing to set've a

notjce of right to lien to the owner.

7 . The Court also fînds that even if Cobra, the general contractor, hacl actual notice of

Proimtu being on the Project, that knowledge cannot be irnputed to the owner and was not sufficient

to put the owner on actual notice of either the scope of work being performed by Proimtu.

8. The Court also fînds that TRP is also entitled to its at costs and reasonable attonrey's

fees for bringing the Petition the amount to be detelmined after a Motion for Attorney Fees is filed

with the Court,

IT IS THEREFORE ORDERED that the lien is expunged.

IT IS FURTHER ORDERED that the bond, recorded on January 2,2015 as Doc # 825596 in

Nye County, Bond No, 915209, in the amount of $3,536,965.50, is hereby exonerated and released

upon recording of this Order in Nye County.

IT IS FURTI-IER ORDERED that the Petitioner shall be awarded íts costs and reasonable

attorney fees, the amount to be detelmined after briefing.

IT IS SO ORDERED.

Dated Wwl.rr---L,

Respectfully subrnitted by:
PINTAR ALBISTON LLP

20t5

,J*
NSB # 7867
TRP INTERNATIONAL, TNC.

By:
Becky A.
Attorney fbr

6
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2

Iìeviewed by:
FENNEMORB CRAIG, P.C.

Brenoch R. \Ã/¡rthlin,
for Petifioner IMTU MM f.Lc

By

Attorney

7
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Case No. CV36747

PROIMTU MMI LLC, a Nevada limited
liability company,

Plaintift

TRP INTERNATIONAL, INC., A
Delaware Corporation; Tonopah Solar
Energy, LLC, a Delaware limited
liability company; COBRA
THERMOSOLAR PLANTS, INC.,
A Nevada corporation; STATE OF
NEVADA ex rel. The NEVADA
STATE CONTRACTORS BOARD,
THE INSURANCE COMPANY OF
THE STATE OF PENNSYLVANIA,
a Pennsylvania corporation, DOES
I-X, ROE COMPANIES I-X.

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF

THE STATE OF NEVADA, IN AND FOR THE COUNTY OF NYE

6

7

VS

ORDER OF'RECUSAL
AND REOUEST X'OR
SENIOR JUDGE

L -'..

.ìl
fl';)
f{

2

Defendants.

This is arelated case to CV352I7 HALL v. MT. GRANT ELECTRIC which this Courr

has recused itself because of the congested Court calendar. This Judge must also recuse itself
from this case for the same reasons and to allow the related cases to be heard by the same Judge,

therefore it is requested that Senior Judge Stephen Elliott be appointed to handle the above case.

DATED this 3lôfruy orMors.

Y A. V/ANKER

1_

DISTzuCT JUDGE

0400Docket 68942   Document 2016-03419
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CERTIF'ICATION OF SERVICE

The undersigned hereby cerrifies that on th" 27 day of August 2015, she mailed (or

I
10

11

12

13

hand delivered) copies of the foregoing order to the fo[owing:

Fenemore Craig, P.C.
Christopher H. Byrd, Esq.
Breboch V/irthlin, Esq.
300 South Fourth Street, Suite 1400
Las Vegas, Nv.89101
Attorneys þr Plaintiff

William J. Wray, Esq.
Glenn F. Meier, Esq.
Rachel E. Donn, Esq.
Donna Dimaggio, Esq.
Holley Driggs Walch Fine Wray Puzey & Thompson
400 South Fourth Street, Third Floor
Las Vegas, Nv. 89101
Attorneys for the Insurance Company of the State of
Pennsylvania.

Becþ A. Pintar, Esq.
Bryan L. Albiston, Esq.
6053 S. Fort Apache Road, Suite 120
Las Vegas, Nv. 89148
Attorneys þr TRP International, Inc.

State of Nevada Contractors Board
The Office of the Attomey General
Civil Division
100 N. Carson St.
Carson City, Nv 89710

DISTRIC
to

2

0401



0392Docket 68942   Document 2016-03419



0393



0394



0395



0396



0397



0398



0399



C,
4. ir.t õt p5
I ã^<

Ë=Ëx
cËã1
Eeg.gr¿ ÞúZ 9,>-z 8<ñÈI-{
f=

1

2

aJ

4

5

6

7

8

9

l0

11

t2

t3

I4

15

I6

t7

18

l9

20

2t

22

23

24

25

26

27

28

FENNEMORE CRAIG, P.C.
Christopher H. Byrd, Esq. (No. 1633)
Brenoch V/irthlin, Esq. (No. 10282)
Mary Bacon, Esq. (lt{o. 12686)
300 South Fourth Street, Suite 1400
Las Vegas, Nevada 89101
Telephone : (602) 916-5000
Email: cbyrd@fclaw.com

bwirthlin@fclaw.com

Attorneys for Plaintiff Proimtu MMI LLC

TRP INTERNATIONAL, INC., a foreign
corporation,

Petitioner,

v

F'IF'TH JUDICIAL DISTRICT COURT

NYE COUNTY, NEVADA

Case No.: CV-36431

Dept. No.: 1

OPPOSITION TO PETITIONER'S

MOTION FOR ATTORNEY'S FEES

PROIMTU MMI LLC, a Nevada limited
liability company,

Respondent.

Plaintiff, Proimtu MMI LLC, ("Proimtu") by and through its counsel of record, Fennemore

Craig, hereby submits its Opposition ("Opposition") to Petitioner TRP International ("Petitioner")

Motion For Attorney's Fees ("Motion").

As set forth in this Opposition, Petitioner has failed to comply with the strict, and strictly

construed, requirements of NRCP 54(d). Further, Petitioner's Motion contains time for travel

entries for which it is not entitled to recover. This Opposition is based upon the attached

Memorandum of Points and Authorities, all exhibits thereto, any oral argument the Court chooses

to entertain at a hearing on this matter, and all papers and pleadings on file herein.

1
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MEMORANDUM OF POINTS AND AUTHORITIES

I. INTRODUCTION AND SUMMARY OF ARGUMENT

First and foremost, Petitioner has failed to comply with the strict requirements of Nevada

Rules of Civil Procedure 54(dX2Xb) detailing that an affrdavit of counsel is required in a motion

for attorney's fees. On that basis alone, Petitioner's Motion must be denied in its entirety. Second,

even assuming Petitioner had properly complied with the requirements of the Nevada Rules of

Civil Procedure - which it has not - Petitioner has failed to attached the so-called "Client Fees

Listing" which would enable counsel to determine the reasonableness of the fees sought. Despite

this, Petitioner states in its Motion that it is billing for two trips of (9) hours. Accordingly, while

Proimtu reserves the right to further object to any fees sought, it is clear that Petitioner has wrongly

sought reimbursement for non-compensable travel time.

Given Petitioner's clear failure to comply with the requirements of the applicable rules,

Petitioner's Motion must be denied in its entirety, or cut by 18 hours.

U. LA\il AND ARGUMENT

A. has failed to tn

alone

NRCP 54(dX2Xb) provides in relevant part as follows:

(B) Timing and Contents of the Motion. Unless a statute provides
otherwise, the motion must be filed no later than 20 days after notice ofèntry of
judgment is served; speci$ the judgment and the statute, rule, or other groúnds
entitling the movant to the award; state the amount sought or provide a fair estimate
of it; and be supported by counsel's affïdavit swearing that the fees were
actually and necessarily incurred and were reasonable, documentation
concerning -the amount of fces claimed, and points and authorities addressing
appropriate factors to be considered by the court in deciding the motion. The timè
for filing the motion may not be extended by the court after it has expired.
(Emphasis added).

Accordingly, where - as here - no statute excuses the requirement of an affidavit of

counsel swearing that the fees sought were actually and necessarily incurred and were reasonable,

this affidavit is required of counsel, along with documentation of the fees claimed. Petitioner has

failed to comply with this Rule in at least two (2) crucial respects. First, the Petitioner failed to

attach an affidavit of counsel swearing that the fees were actually and necessarily incurred and

were reasonable. ,See Petitioner's Motion for Attorney's Fees on file herein. Additionally, even if

2

in its
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Petitioner's attorney were to execute the required affidavit under NRCP 54(dX2Xb), the Petitioner

has still failed to adequate "...documentation conceming the amount of fees claimed." NRCP

54(dX2Xb). Petitioner purportedly attached a "Client Fees Listing" to the Motion, and will likely

argue this suffrces as the required documentation. However, no such document was attached to the

Motion received by Proimtu, and unless it includes more than simply a listing of the fees sought,

would not meet the requirements of the rule.

Accordingly, Petitioner has failed to comply with NRCP 54(dX2). This ground alone

requires that the Petitioner's Motion be denied in its entirety.

B Even if Petitioner's failure to comply with NRCP 54(dX2l&) was not fatallv
defective. Petitioner wronsly included approximately L8 hours of non-bÍllable
time in its calculations.

In Comcast of llt. X, LLC v. Kwak,t the Nevada District Court held that travel time for an

attorney outside of the forum is not compensable where the party seeking reimbursement has not

shown that local counsel could have been used. There the court held as follows:

Additionally, while evidence of local custom would shed some light on the
Platt for conducting Defendant'sof the travel time billed by Mr.

tion, hereo if local counsel was usedo there would be no for travel
time charged for travel to and from court hearings.
his full hourly rate for travel time. The Court finds that

charges
Mr. PlattFurther, has billed

on the current record, there
is no evidence supporting recovery of Mr. Platt's travel time to attend court
hearings in Las Vegas, Nevada, the local forum. Plaintiff has failed to show that it
\ryas necessary to use Mr. Platt, a Chicago attorney, rather than local counsel, and
therefore the Court will not award travel costs.'

See also, Hartv. Bourque,798F.2d5l9,523 (lst Cir. Mass. 1986) (Courtupheld district

court's elimination of time spent traveling as "unnecessary" time). Petitioner's Motion seeks fees

for two 9-hour trips to Tonopah to attend hearings. Neither of these are compensable. See

Motion at p. 3. While the billings of counsel are not detailed or provided, the Motion represented

a total of 35 hours on this matter at a billable rate of $350 an hour, includine 18 hours of travel

time. This 18 hours represents a necessary deduction of $6,300 in Petitioner's fees, bringing

Petitioner's total requested fees from $12,180 to $5,880.

t 2010 u.s. Dist. i,EXIS 105809, *17-21,2010 V/t,3781763 (D. Nev. Sepr. 20,2010).
2 Id.

J
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As Petitioner has failed to comply with the strict provisions of NRCP 5a(d)(2)(b), its

Motion must be denied in its entirety. Altematively, the amount Petitioner has requested should

be discounted by at least 18 hours ($6,300), while reserving the right to object to any other

excessive fees sought in this matter.

III. CONCLUSION

For all these reasons, Plaintiff respectfully requests that this Court deny Petitioner's Motion

for Attomey's Fees in its entirety, and grant such other and further relief as the Court deems

necessary and proper.

DATED this 17th day of July,20l5.

Christopher Q.{o. 1633)
Brenoch V/irthlin, (No. 10282)
Mary Bacon, Esq. (No. 12686)
300 South Fourth Street, Suite 1400
Las Vegas, Nevada 89101
Telephone : (602) 9 1 6-5000
Email: cbyrd@fclaw.com

bwirthlin@fclaw.com
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CERTTFICATE OF' SERVICE

The undersigned, an employee of the law firm of FENNEMORE CRAIG, P.C.,

hereby certifies that on JuIy 17,2015,I served a copy of the foregoing OPPOSITION TO

PETITIONER'S MOTION FOR ATTORNEY'S FEES by placing a copy in an envelope,

postage fully prepaid, in the U.S. Mail at Las Vegas, Nevada, said envelope addressed to:

Becky A. Pintar, Esq.
Bryan L. Albiston, Esq.
PINTAR ALBISTON LLP
6053 S. Fort Apache Road, Suite 120
Las Vegas, Nevada 89148
Attorneys for TRP International, Inc.

By:
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TROTTER, LUCV

From:
Sent:
To:
Subject:

trackingu pdates@fedex.com
Monday, July 20,2015 l-1:56 AM
TROTTER, LUCY

Fed Ex Shi pm ent 77 4082699389 Del ivered

Your package has been delivered
Tracki ng # 77 4A82699389

$hip date:
Fri,7l17l15
Lucy Trotter
Fennemore Craig

Las Vegas, NV89101

US

Delivery date:
Mon, 7120115 11:51 am

Clerk's Office

Fifth Judicial District Court

1S20 E. Basin Ave. $uite 108

PAHRUMP, NV 89060

US

Delivered

Shipment Facts

Our records indicate that the following package has been delivered.

Tracking number: 774A82699389

ôtatus: Delivered: A72A2A1511:51

AM Signed for By:

V.AGUARLIA

Reference: 034514.0013

$igned for by: V.AGUARLIA

Delivery location: PAHRUMP, NV

Delivered to: Receptionist/Front Desk

$ervice type: FedËx Priority Overnight

Packaging type: Tedtrx Fnvelope

Number of pieces: 1

Weight: 0.5ü lb.

SpecialhandlinglServices: DeliverWeekday

F;]l Please do not respÕnd to this msssage, This erï¿il was sent lrom ân unsttenrjed rrailbox This repod wa$ gânêratêd at
approximätêly I:56 PM CDT on A7l2Al2A15

To learn rnore about FedËx Ëxpress, please go to fedex.com.

All weights are e*timated.

1

0390



slg2015 Track your package or shipment with FedEx Tracking

My Profile Supporl Locations ffi English

Learn FedEx Office @Manage

Sgarch

Lucy TrotterFgæx ', ship rrack

FedEx o Tracking

?itznnRrærrrrl
Sh¡p dâtê :

Êrl 711712015

Fennemore Craig
1".il{;y T.o¡trx
Suite 1400
300 $. Fourth St.
Las Vegâs, NV US Bgj 01

742 692-8A?1

Delivered

Âctual delivery:
Mon 71201201511:5f am

F¡fth Judicial Ðistrict Court
(-'iork3 ûtlire¡
Su¡lê 108
'152ô F. Hírsin Ave.
PAHRUMP, NV US B9060
775 751:7t57

istoryHTravel

À Daioffimê Àctivíty

- 712012O15 - Monday

1'l:51 âm Deliverod

B:22 âm On FedÊx vehicle for delivery

- 7l1Bl2t15 - Saturday

7:57 am Ât local FedËx lacility

7:57 am At locâl FedEx fsrcíl¡ty

Pa{:k¿¡fJô rìot ducl lû d{}livery

- 711712Q15 - Friday

6:37 pm At dsstinãtion sa{facility
6:00 pm LeÍt FèdEx Õrig¡n fâcility

4:58 pm Sh¡pment informôtion sent to FodEx

4:19 pm P¡cked up

Shipment Facts

Location

ÑÔRI'{ I,ASVEçAS, NV

NS VåGÂS. NV

LASVËGÂS, NV

NORIlt t.AsvFcÁs. NV

Trâcking
number

Wolght

Delivered To

Totalshipment
wê¡ghf

Shlppor
rofsrenc¿

7740826S9389

0.5 tbs / 0.23 kgs

Recoptionist/Fronl to$k

0.5 lbs 10.23 kgs

0345r4.001 3

Se rvic€

Delivôry
âttsmpts

Total piecee

Terms

Pâckaging

FèdËx Friority Ovörnight

1

1

Not Avaíl¿rblo

FedFx Envelopê

sPecial handling 
Def ivêr wsokdaysecllon

hdåK. Sêarch

Customer Focu$
Now Customer Çonler

Slnâll Busirìess Cgnlor

Sôrvice Guido

Cuslonìer Supporl

Company Informatlon
At ôut Fo.lEx

Câresr$

lnvôstôr Rôlâtions

Feâtured Sorulcês
FôdEx One Rât6

FedËx Sa$eoay
FedER Honlô Þol¡very

Haalthc¿¡re Solutions

Onliìo Rotail Sôlullons

Pack¿¡gilg Servic€s

Ancillâry Clearânco Sêrv¡c€s

Othor Rosôurces
FedEx Cornpâtìb'e

Oovolop€r Rssourcê Cônt$t

FedEx Ship Manager Soflware

FedEX MÔþiþ

Campâníss
FedFx Fxpross

FodEx Gro$rd
FedEx 0ff¡cô
FedËx Frôight

Fedcx ÇuslÖnì Critical
FadEx Tråds Nêiworks

Fðdex Supplychain

FedEx Têchconnoct

Fôllow FêdËx m unìred stales - English

Global HoÍìå | Sitå M¿ìp I fêdox.coü Terms ôi Uso I $ocurfy â.ìd pr¡vâcy
O FôdEx 1995-2015

https://wwwfedox.com/apps/fedoxtracld?action=track&tracknumbers=74082699389&cntry-code=us&language=en&clienttype=f¡¡¡51 1t2
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Veritext Legal Solutions
877-955-38ss

D]STRICT COURT

NYE COUNTY, NEVADA FIL ED

¡015 ttC -rr ,A f l,TRP INTERNATIONAL,

Debr¡ L lletotrPlaintiff,
., ,', i '{

r r'i l-lJ I

iL
Y

;.),{

vs. ) CASE NO. CV-3 643L
)

PRO rMTU MM r LLC, )

)

Def endant. )

REPORTER I S TRANSCRIPT
OF

PROCEEDINGS

BEFORE THE HONORABLE STEVEN ELLIOTT
SEN]OR JUDGE

HELD ON JUNE 18, 20I5
9:00 AM

PAHRUMP, NEVADA
APPEARANCES:
FOR THE PLAINT ] FF:
FOR THE DEFENDANT:

ESQ.

BECKY PINTAR, ESQ.
BRENOCH W]RTHLIN,

REPORTED BY: SARA BERNSTE]N
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PAHRUMP, NEVADA,

9:06 A

JUNE 1 B, 20L5

M.

******

THB COURT: I was there last !veek

and I noted that the chair's kind of 1ow.

I should have raised it up when f had the
chance.

Okay. VüeIl, Irll- j-ntroduce myself .

I 'm Senior Judge Steve E1 1 iott from Reno.

I served seventeen years in the Second

Judicial District, doing general
j urisdict.ion work, although it seems l-ike
the maj ority of my senior j udging has

been in Vegas doing Family Court. I was

there most of the summer last summer and

had a great time.
Well, we're here on TRP

International's motion to expunge the
l-ien of Proimtu MMI. And this is for
work thatr âs I understand it, is
basically assembling hel-iostats, moving
them over to their proper place in the
array, and installing them. And I have

to admit, all- this work that you two

Page 2
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parties have done with reqard to what is
labor is rea1ly fascinating. It's almost
like, we1l, what is the definition of
I'is'r You know, what do \^/e mean by this?

So I've kind of gone back forth and,
you know, I've been thinking about it and

studying and I wish there was some more

case law as to what did the legislature
mean by the term "l-abor" in this statute
NRS 108.245. But anyway, I'm eager to
hear you explain this to me so that I
might be abl-e to f igure that one out.

And I guess h/e would go to TRP and

f 'm assuming that's at this table?
MS. PINTAR: Yes, Your Honor.
THE COURT: I s that right ? And

would you be Ms. Pintar?
MS. PfNTAR: f am. Becky Pintar. T

also have with me Gustavo Calzado (ph. ) ,

who came from Spain to Tonopah just for
this, and Mr. Naftati Menuoz (ph.), who

is based in the United States but r^/as on

his hray to Spai-n when he got the call
t.hat the hearing \^ias set. So this was

very important to TRP International.

Veritext Legal Solutions
877-955-3855
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THE COURT: Okay.

MS. PfNTAR: So that's who f have

with me today. All right.
Your Honor, obviously, you're aware

of the backqround of this dispute. This
goes to the l-ien statutes, which we know

mechanic's fien are a statutory NRS

Chapter 10I . So h/e have to look to the
statute because thatf s what creates the
ability to record a lien on a property.

One of the requirements is the
preliminary noLice, 108.245, with an

exception for fabor. And f rm glad the
Court looked at that first because, you

know¡ \^r€ too have been you know, you

want to find something that says labor is
this.

So if we look ât, really, two

statutes, one is \^/e have a lien claimant.
And a lien cfaimant is the performance of
worker services under its contract. So

we know that Proimtu may be a l- ien
claimanL, but to be a valid lien
claimanL, you must satisfy the
preliminary notice, with exceptions.

Page 4
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One exception is if you supply
di-rectly to the ov!,ner, which is not
appficable. The second one is what the
Court brought up, l-abor. f nterestingly
enough, as I was just sitting out front,
I'm looking again at my pleadings, NRS

624.020. So we're looking at the
def inition of l-abor. I would submit to
the Court t.hat a l-abor is done by

laborers, which is an individual that
comes to work on a construction project,
is not paid by whatever entity employs
him, and then he has a lien cl-aim for
that l-abor he supplied against the owner,
without a preJ-iminary notice. That's
what makes sense. It's not for a

company.

A subcontractor, by every definition
of the word to try to circumvent the
statute and sây, oh, h/e didn't do a

preliminary notj-ce. And I know why they
didn't do a preliminary notice because we

didn't either TRP International --
because when this project startedr ûo one

was sure these are t.wo Spanish
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companies, as is COBRA, Lhe general

contractor.

These two companies came in from
Spain; they're not realJ-y aware of the
U . S . and Nevada I aw . And at the t ime,
both Proimtu and TRP fnternational were

not l-icensed in the State of Nevada.

They have sj-nce both been Iicensed. So,

i^/e werenft sure if they needed to be

licensed to be doing this work because
this was most of the contracts were

done in Spain. Then they came over here
and started performing work.

During the course of this, it h/as

subj ect to the Bacon-Davis ( sic) Law

the f ederal law f or hrages, as well as

the Nevada State Contractors Board got
involved and in fact, wâs going to cite
TRP InternationaÌ for not being licensed
as I don't know i f they \^i ere Proimtu
either but there was some subcontracts to
try to circumvent the Nevada State
Contractors Board because I dealt with it
with Proimtu, where they \^/ere contracting
through another entity that was licensed.
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And that's \^¡hy there \^/as no preliminary

notice, because r^re didn't want to bring
attention to the fact that h/e were not
ficensed.

Ultimately, the federal government

sai-d to the Nevada State Contractors
Board they donf t have to be ficensed
because it's being the Ioan is being
guaranteed by the federaf government. So

ultimately, there h/as a ruling, by the
Nevada State Contract.ors Board because
federal contracts allow contractors to
perform work without being l-icensed in
the State of Nevada, one of the few

exceptions.

So then but by then, the work \^ras

almost done. There was no preliminary

that's \^/hy there \^/as no preliminary

notice. So no\^/, Proimt.u records a l-ien
any\^¡ay because they're trying to secure
their claim with a claim on the property.

Itf s noh/ been bonded around so there's a

bond there. So, l-abor should not be a

subcontractor. So, Iet's look at NRS

624.020. This is a definition of a

Page 1
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contractor.
THE COURT: So this is in your

reply, right?

MS. PINTAR: Yes . This is in my

reply on page 2. This is the definition
and there it is, staring us in the face,
exactly what labor is. A contractor is

any person, except a registered architect

or a Iicensed professional engineer,
acting solely in a professional-

capacity. "

That's exactly what Proimtu was

doing, acting so1ely in a professional-

capacity. That's what they do, is erect
these big stands for these solar
reflectors who in any capacity, other
than as an employee of another with wages

as the sole compensation. I would submit
to this Court, that is the definition of
labor. It j-s an employee of another that

comes on. Theyrre j ust due wages and

they don't get paid. The statute then
allows them to record a lien to secure
that payment against the owner, without

the preliminary notice.

Page B
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Other than that sole exception, j-t's

a contractor. A contractor is someone

who constructs, alLers, repairs, adds to,

subtracts from, improves, move, wreck, or

demolish any building, highway, road,

railroad, €Xcavation t or other structure
proj ect development or improvement.

Really broad definition of a contractor,

really broad, with one smaII exception,

an employee of another with \^rages as his

sole compensation. That's what that

exception is for, Iabor. Thatrs a

laborer, someone that comes on. They

have no other \n/ay of getting paid. They

don' t get paid. They have a l- ien without

a preliminary notice.

What Proimtu is trying to arque is

that they're not a contractor, when

clearIy, they are. And by their own

opposj-tion, on page 3, the Court ¡ust has

to look at this to see that their
monitoring procedures. Their monitoring

documentary and procedural requirements.

They have care, ilâintenance/ and use of

the tooIs. They're ínstalling. They

Page 9
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have to comply with quality requirements.
They have to establ-ish and incorporate

shif ts. They have to meet cal-ibrations,
quality controf . They have to do

transportation from the assembly fine to
the final- erection site. They have to
prepare and submit approval for
procedures. They provide all the tooIs,
including huge cranes that were out
there, maintenance of alI equipment,
strict monitoring of lifting procedures,

finaf and perfect l-eveJ-ting and

alignment, regalvanization, preparatj-on

of risk assessment, preparation of
env j-ronmental mange reports, certif icates

of materj-als used, issuance of
certj-ficates of inspection,
implementation of temporary facil-ities to
meet OSHA requirements, lights, when

necessary, in the work areas. This is

not labor; this is a job. It's a

contract; it's a subcontractor.
If this is categorized as 1abor,

every single contractor would be eligible
for this exception and that's ludicrous

Page 10
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because every contractor, probably at
least fifty percent is Iabor they supply,
depending general contractor, that ' s--
really, all- they supply is Iabor. They

contract everything eIse. They rarely
supply any materials. It's labor. It's
supervision. That's what general

contractors do. They have to comply wj-th
the statute, as does the subcontractor.

The labor exception, f would submit
to the Court, is cfear. It's a person

who comes on and their sol-e compensati-on
is wages. That's what l-abor is. That's
l-abor.

Their next exception is, well and

you're going to see a video and a f l-ow

chart and it's very convol-uted. The

o\^¡ner had actual notice. And t.here i-s an

exception and there's a case Iaw and t.his
is case 1aw. It's not statute; itts case

l-aw . So \n/e ' re go ing to I oo k at a video
and there's a hardhat with thei-r name on

it. Any construction project's going to
have hardhats with names on it. V[hat

they're missing, though and I hate to
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call- it a dog-and-pony show but that's
really what it is. What.'s missing here
is why don't they have an actual
affidavit. from the owner saying, yes, \^ie

had actual- notice? And it's not just,

did they know this company \^/as there?
What is t.he purpose of a preliminary

notice? Number one, the scope of the
work that they're going t.o do. The oh/ner

is entitled to know. Just because they
know someone named Proimtu is on the
site, doesn't mean they know the scope of
work.

Number two, the val-ue of that work.
Those are the two requirements of a

preliminary notice. It's to protect the
owner. Thatrs not there. They you

know, Lf they truly hranted to confirm
that the owner had actual notice, they
should have went to the owner and got a

statement from the owner. And they could
have certainly done that since February.
Thatrs not here. I think that would be

the evidence to show that the o\^/ner had

actual notice, not the video, not the

Page L2
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f l-ow chart, not a hardhat with Proimtu's
name on it.

This is and the reason \^ie have

these representatives here is this has

been a huge hardship on TRP

Internatj-onal -- this l-ien, not the
di spute with Proimtu because they' re

ready to solve the dispute. COBRA had to
post a bond because of the contract they
had with the o\^/ner. They no\^/ have held

that amount, three-and-a-hal-f million

dollars from TRP International and

because that money is being withheld, it
doesn't even a]1ow TRP International to
negotiate with Proimtu to try to get this
resolved.

Now, last time we came to court in
February, there \^iere a courtroom of lien

claimants. I was just talking to
couns e J-, I s aid, you know what ' s

happened? His understanding is most of
those have settfed out with COBRA. Thi-s

is still standing because we actually
TRP h/as the subcontractor with COBRA but
then they're a sub-subcontractor.
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So TRP can't resolve it until they
get this resol-ved. They can't resolve it
with COBRA until they get this resol-ved
so they know how much money is being
released to them. Then they can

negotiate with Proimtu. Proimtu is not
releasing their cl-aim. This is not going

to the merits of their claim. It is
simply going to the statutory
requirements.

Now, Proimtu argues substantial
compliance. This is not substantial
compliance; this is no compl-iance. And

in our repJ-y, the Supreme Court of Nevada

has stated that we do not think that the
rules of l-ien may be so libera1ly
construed as to condone the total-
elimination of a speci fic requirement of
the statute. Therers no doubt that there
\^/as no preliminary notice. There is the
total elimination. Labor is not a valid
exception and I think counsel- knows that
because now they've come with this
alternate theory of actual notice.
Thatrs not substantj-al compl-iance either;
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that's no compfíance.

So what \n'e're asking is that this
lien be released, the bond be exonerated.
That would now allow COBRA to release the
funds to TRP, who then could negotiate
with Proimtu. Regardl-ess if they resolve
it or not, they stí1I have theÍr contract
claim against TRP International. This is
not getting rid of their claim. It's not
going to the merits. It's a legal and

factual determj-nation of have they
complied with NRS 108 to have a val-id
fien?

Our argument is they simply have

not. It is not a labor exception. It's
not actual notice. So therefore, this
Court should rule that the lien should be

released from the bond. The bond should
be exonerated. And then these two

parties can resolve their claims.
If there's no questions -- oh, and

the other thing, if it's found not valid
at the end, we're also requesting out
attorneys' fee under 108.2215, pâragraph

6.
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Any questions for rTL€¡ Your Honor?

THE COURT: Not right now, Ms.

Pintar.

MS. PINTAR: Okay, thank you.

THE COURT: But you certainly wiIl
be afforded an opportunity to speak

again.

MS. PINTAR: Thank you.

THE COURT: And then would you be

Mr. Byrd?

MR. WIRTHLIN: No, sir.
THE COURT: No?

MR. IlüIRTHLIN: No, Your Honor, Mr.

Wirthfin.

THE COURT: Okay.

MR. Vüf RTHLIN: Brenoch Wirthlin.
THE COURT: Okay. Then \^/hy don't

you go ahead and explain the Proimtu
position.

MR. WIRTHLIN: Certainly. And Your

Honor, we'd like to state just a couple
of things for the record. This hearing
is j-ncredibly important f or Proimtu. Mr.

GonzaIez, who executed the affidavit, is,
I believe, in Chile. He travel-s very
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extensively to be abl-e to keep up with
Proimtu' s obl-igations.

Secondlyr w€ wouId, of course,
object put an objection on the record
to any argument that wasn't set forth in
the briefing or the prior hearing and

request an opportunity to respond.
That being said, if the Court

doesn't have any questions I'd be

happy to address any questions that the
Court has. Otherwise, f 'd l-ike to just

hit, kind of , the key points that I think
are important.

THE COURT: Okay. And I heard you

have the video so of course f want to see

that..

MR. WIRTHLIN: Sure. Absolutely,
Your Honor. [¡üe do have the video. And I
think I can show that no\^r or towards
the end of the presen however the
Court woul-d l-ike me to do that

THE COURT: I'üell, I hate to te11 you

what order makes the most sense. So I
mean, I'm not sure how you're organized
here.
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MR. WIRTHLIN: Certainly. Okay.

Vüe I l, I ' I l- j us t go through then and when

we get to the video, werl-1 get there
and

THE COURT: Okay.

MR. VüIRTHLIN: you know, it does

definitely tie some things together that
we talked about earl-ier.

So, the way counsel- has phrased

those issues, generally, h/e agree with
that. The exception is labor and if the
Court even i f the Court \^/ere to
determine that Proimtu provided something
other than labor which I think would
be very difficuft in this case we have

the exception of actual notice, which \^/e

can show in multitude of ways.
There are a couple of legal issues,

though, I think that should be kind of
straiqhtened out from the pleadings. In

the rep1y, TRP mentions -- they cj-te a

case of Fisher Brothers (ph.) that holds
that or appears to hold t.hat strict
compfiance with mechanics lien laws i-s

required. That has been overruled.
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The 20I0 the Nevada Supreme

Court, in Fontainebleau made very clear

that Nevada's J-ongstanding case law

supports a liberal- interpretation of the

mechanics lien statutes that allow

substantial performance of statutory
requirements to perfect a l-ien. And

that's Irm sorry, that's Hardy v.

SNMARK 245 P. 3d LL49. And one thing

about Hardy that Hardy points out that

I think is real1y important to remember

here, the mechanics lien statutes are for

subcontractors in the position of
Proimtu, to protect them from getting

to make sure that they get paid.

And counsel's correct. If the Court

hrere to expunge the Ìien, that doesn't
necessarily get rid of the contract

claim, but it wou.l-d dramatically decrease

Proimtu's abifity to get that payment and

to negotiate that payment. I think there

was kind of a suggestion that Proimtu has

been difficult or doesn't want to

negotiate. That's a1l they want to do.

They just want this resolved. And the
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mechanics l-ien statute, as the Nevada

Supreme Court set out in Hardy, is
specifically set up so that they can do

that. So that they can'L so that they

donrt end up in the sj-tuatj-on which
they' re in, where they go do work and

there's no dispute they did the work.
Therers no dispute they weren't paid and

then have no recourse. And that's
essentially what TRP the position that
TRP wants to put us in.

Secondly, I think it's important to
note and that also is in
Fontainebleau, Your Honor, 289 P.3d II99.
The legisl-at.ure substantially provides

mechanics lien statutes with the intent

"to facilitate payments to l-ien
claimants " .

Secondly, a subcontractor as

counsef's already noted, a subcontractor
can supply only labor. NRS I08 .245
requi res " every l ien claimant, other than
one who performs l-abor, is required to
serve a prelien notice. " So then \^re have

to jump back to L08.224 or excuse Íter
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22L4, subsection I, how is lien claimant
defined? TRP wants to erase Proimtu from
that def inition.

But that's not how the statutes
read. The statute says, specifically,
the term ".1-ien claimant" incfudes,
without Iimitatì-on, every artisan,
builder, contractor, laborert J-essor, or
renter of equipment, material, miner,
subcontractor, or other person who

provides work, material, or equipment. "

No question Proimtu provided work and got

that install-ation done.
And to j ust to back up a tittle bit,

Your Honor is correct. Thatts what

Proimtu did. They went out there and

they installed the hel-iostats. Now, that
is Iabor; I don't know what efse could be

labor. Certainly, they had the tools
that they had to screw in the bulbs and

other things. But that is l-abor. They

did not manufacture those hel-iostats;
they just j-nstalIed them once they were

done.

THE COURT: Vüel- 1, didnr t they
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actually go to an assembly area and do

some assembly of the heliostat?

MR. WIRTHLIN: Yeah. The parts came

an

THE COURT: And then moved in an

assembfed position out to their proper

spot in the array?

MR. IlüIRTHLIN: Yes . And, Your

Honor, it shows it in the video that
we're going to watch. The heliostats are
massive. They couldnrt I donrt think
they could even shift it.

Plus, they're a kind of materi-al --
frm not sure exactty what it is but
certainJ-y, you couldn' t j ust s tack them

in a truck and ship them out. But it's
l-ike a the parts are out there and the
parts are shipped out there. The parts

are manufactured; Proimtu had nothing to

do with any of that. Att they do is

screw the bolts together, take them out

and set them up.

And I believe, in the vi-deo, the

manag:er of the site says that it takes

about ef even minutes to instal- I one
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heliostat in the circular rings that
they're set up in. And the question

the Court raised a good question about
what is labor and that there's not a Ìot
of case faw 1n Nevada. That's true.

Howeverr we cited in our hearing, a

case that's very rel-evant from the
Supreme Court of Indiana, 1 0 I N. E. 296,

Moore-Mansfield Construction v.
Indianapol-is. The Court says this about
l-abor in the lien cl-aimant context, "It
is not any fess labor within the general

meaning of the word that it is done by a

person who is fitted by special trainj-ng
and skitl for its performance. The

J-anguage quoted makes no distinction
between skil-led and unskifled l-abor or
between mere manual l-abor and the l-abor
of one who supervises, directs, and

applies the labor of others. "

Vüe woul-d submit., Your Honor, i f thi s

isn't labor, I don't know what could be

because all- we did h/as show üp, assemble
the heliostats, and that was it. That
\^/as our j ob. So certainly, \^i e would
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argue, Your Honor I rm sorry, go ahead.
Your Honor had a question?

THE COURT: Wel1, I woul-d relate
that as I prepared for this heari.g, of
course f read the TRP brief first, where

they're saying you're not just labor,
that you shouldn't be afforded the
benefit of that exclusion. And then your

brief saying, you know, well, we're afl
in labor.

So then I went back to read the
initiaf brj-ef again to see, we11, f
wonder how they're getting out of this.
And I read t.hat whil-e we're not just

1abor, you know, these are skilled
positons, €fectricians and whatnot. And

I was thinking, I don't think I can buy

that that somehow you have to be a member

of the Laborers' Internationaf Union to
comply with this.

And Ifm somewhat familiar withr vou
know¡ construction s ites because my

father was a general contractor and I was

a Iaborer. I mean, f know the difference
between, you know, a j ourneyman, plumber,
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electrician, carpenter, you know,

bricklayer/mason. And, you know, I
worked one summer with a mason and I was

the hod carrier. Vüe11, I think a hod

carrier is a laborer. ft's not a skill-ed
position; he just carries the mortar out
to you know, from the mixer to the
bricklayer.

But I accept your posi-tion on t.his.
You know I coul-dn't buy that, weJ-1, if
you're a skill-ed positon you know, if
you're a skilled journeyman of one of
these trades, then somehow that's not
l-abor. It's still labor.

MR. WIRTHLIN: Right.
THE COURT: You know, it's something

efse which is what Ms. Pintar mentioned
in her reply. And then what she's
promoting today is that a subcontractor
who has, you knowr control over the
actions of the workers and is paid under
a contract, not wages, well, a

subcontractor is not l-abor.
MR. I'üIRTHLIN: Um-hum.

THE COURT: So I think that's a

Veritext Legal Solutions
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position that stil-l- has to be debated but
I j ust want to say that bef ore comi-ng in
here, I was pretty sure that I wasn't
going along with the initiat brief by TRP

that skil-led work is not fabor; only
laborers are labor. So, you know, I just

wanted to cfarify that I've given some

thought to that.
MR. WIRTHLIN: Absolutely and thank

you for kind of directing me that way.

To address what counsel- said today about,
I gues s, the subcontractor t.he entity
not bei-ng, you know, providing l-abor or
being a laborer, I wouÌd submit that
woufd completely eviscerate the statute.

If it had to be an individual who

j ust showed up f or work and j-t couldn't
be 

:n. 
group of j-ndividuals that works

under the entity that hires them and sets
everything üp, I donrt think there'd be

any purpose of the statute. An

individual would just have to, kind of ,

\^/ander in and l-ook f or work. Otherwise,
how else would they be just a l-aborer?

CfearLy, Proi-mtu is providing
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services only in the character of labor.
And the other thing that I would point

out to the Court is that despite I
understand TRPf s position at this point,

but prior to this, there was an

understanding and we';; qet j-nto the
interrelatedness of the companies. But

there was j-t's an opposing prior

admission. We submitted it in our e-
mail, which was Exhibit C to our
opposition

THE COURT: Um-hum.

MR. WfRTHLfN: in which TRP and
j-tf s f gnacio Albodayef (ph.). I'm
probably butcheri-ng that but he sends an

e-maiI back in 2072 it's Exhibit C to
our opposition to Grupo COBRA, which
we'11 show is interrel-ated with

SolarReserve and Tonopah Solar. They're
all working together.

And this is what it saysr we had an

official translation done of that e-mai1.

"Dear sirs'r -- again, this is from TRP.

"Pursuant to that which has been

established in the contract between TRP

Page 21
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and CPI, \^/e are requesting your
authorization for contracting the company

Proimtu to provide assembly-refated fabor
services and the Tonopah pIant." So

there it is in TRP's own words. We're
hiring Proimtu to perform assembly-
related labor services. That's exactly
what they did.

And, of course, going Tonopah

Solar comes back and says r sounds giood,

you know, have them set up whatever,
gives their approval. So in TRP ' s oh/n

words, what Proimtu was out there to do

was to provide labor. They take a

different position now, I understand
that, pârsing the statute, trying to
comer to a different conclusion, I
understand that. But in their own words,
they retained Proimtu solely to provide
Iabor.

Third point, f 'm moving on to kind
of the heart of the second i-ssue, notice,
because obviously, the point of the
mechanics l-ien statute is to put those
against whom the l-ien can be filed on
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notice. The statute's directed to
protect the lien claimant but also to
provide notice to the individual entity
against whom the lien is recorded.

Vüe have notice in this case, Your

Honor, in multiple \^rays. Ther€'s, in
fact, three speci fic \^/ays that we get

there. First and foremost, that e-maiI.
That e-mail is critical. It's as close
to a smoking gun as I thj-nk this case

could have. In that e-mai-1, back in
20I2, ãgain, from TRP to Grupo COBRA,

saying werre going to hire Proimtu to
provide assembly-related l-abor services.

Now theyrre trying to say, we11,

they had hardhats and yeah, they said
Proimtu but, you know¡ ootice wasn't
there. They had notice. They're the
ones who went to Grupo COBRA and said,
hey, can we hire Proimtu? They do this
kind of thing; they're kind of expert
wel1, I don't think they said they're
experts but they do installation of
hellostats. Can we hire them to do this
and Grupo COBRA says, sure, yeah, they
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look like they'll do a good job. Go

ahead and hire them. That's back in
20L2.

So we have notice clearly coming
from TRP so how they can say there was no

notice, I have no idea. Grupo COBRA,

aqain, is the agent of SolarReserve. And

we'l-I see in fact, there's a little
chart. i f the Court hi oul-dn't mind if I
approach and pull that up on the screen?

THE COURT: Sure.
MR. IlüIRTHLIN: We attached these to

our pleadings on the interrel-atedness but
there's kind of a brief chart. You've
got Sol-arReserve is the excuse fl€,
f rll- go back to my table here.
Sol-arReserve is the majority o\^/ner but
you've got, as you can see, COBRA and

COBRA has several different entities
as partners, board members, parents,

agents.

And in fact, in the press release
that we attached as Exhibit I to our
opposì-tion, ACS COBRA's Nevada-based
affiliat.e COBRA Thermosol-ar Plants is
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constructing this facility as the qeneral

contractor. Now there \^/as an issue in
the reply, in which TRP stated that a

g'eneral contractor is not the agent of
the owner. We11, a couple of problems

with that. In addition to the fact that,
as we'l-J- show, theref s an individual- out
there with "SolarReserve" on his hat,
COBRA on the side, they're entities that
are working together on multiple
projects, incJ-uding this one.

But. in addition to t.hat,
statutorily, NRS 108.22I04 provides that
agent of the oh/ner means every architect,
builder, contractor, engineer, gêologist,

et cetera and so forth, or other person

having charge or control- of the property

improvement, or work of improvement of
the owner/ or any part thereof . So to
say that TRP or Grupo COBRA or COBRA

Thermosol-ar is not the agent of the owner

is statutorily incorrect. And that
notice is imputedr âs we pointed out in

our opposition, from TRP, from Grupo

COBRA to SolarReserve.
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Finaf 1y, Your Honor, we get to
we'l-1 go ahead and get to the vj-deo

because it does show j ust kind of a \^/rap-

up and i t w j- I I give the Court I don' t
know if the Courtrs had the opportunity
to see those see the actual-
heliostats. If I could approach, Your

Honor

THE COURT: Sure.
MR. VüIRTHLIN: (indiscernible)?

Now I have to stop it at a few

dif f erent points.

Can you see that, Your Honor?

THE COURT: Not yet.

MR. VüIRTHLIN: Not yet, okay. f t's
up on mine so

THE COURT: Do I need to do

something?

MR. WIRTHLfN: Is it gone to dark?
THE COURT: It's just dark.
MR. WIRTHLIN: ( Indiscernible )

mouse? f 'm not sure about
(indiscernible)

THE COURT : How about i f s ound' s

coming up.
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MR. VüIRTHLfN: ( Indj-scernible )

THE COURT: I don't know what to do.

MR. WIRTHLIN: I thought we had it
worki-ng earl- ier.

THE COURT : Now t.hi s had s omething

on. I j ust don't know when I first

came up, there was, you know, like a logo

on it.

MR. itüIRTHLIN: Right.
THE COURT: And the logro's qone

a\^/ay.

MR. WIRTHLIN: It looks l-ike it went

into s leep mode .

THE CLERK: ( Indiscernible ) work on

it. I don't understand those monitors.

MR. WIRTHLIN: Is it up on the other

one ?

THE COURT: No.

THE CLERK: The other one's not
(indj-scernible)

MS. PINTAR: Is it just this

monitor? (fndiscernj-bl-e)?

MR. VüIRTHLIN: Okay. I didn't know

what to do.

THE CLERK: No, thatrs fine. It
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signed itself of f or something so l-et's
see.

Is it can you lift up here?
MR. WfRTHLIN: Yeah.

THE

MR.

there?
Mq

AmY '
ir.

MR.

THE

see the
video?

THE COURT: No.

MR. WIRTHLIN: Oh. I apolog ize,
Your Honor.

THE COURT: I didn't see any chart.
MR. WfRTHLIN: May I approach and

set a copy over there?
Therers nothing?

THE CLERK: Yeah, itfs
MR. VüIRTHLIN: (Indiscernible)

THE CLERK: Itrs something, yeah.

Something here should

CLERK: Thank you.

WIRTHLIN: ( Indiscernible )

PINTAR: No, you're good.
you are my witness. We watched

VüIRTHLIN: (Indis cernible )

CLERK: Judge, ü¡ere you able to
chart that he put up prior to the
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I apologize,

Are \^/e going

around so he can

can

MR. WIRTHLIN:

THE CLERK:

Your Honor.

to have to turn t.hat
Iook at it until I

Okay.

(indiscernibl-e) see

if he can

THE COURT: Well, f'm sure this wilI
be real good.

Vfe11, I was thinking that the worst
video that I ever sar^/ was once when I had

a dust damage case when they basically
redid runr^/ays at the Reno Airport
together with drainage syst.ems. And

there are businesses to the north of the
airport, basicaJ-1y, across the street
f rom the north end of the runh¡ay. And

during the course of construction, they'd
have some big runs and some dust blew
off , over the road to aIl-egedly damage

some of these businesses with dust. And

we had a jury trial and \^/e watched at
l-east two hours of somebody who j ust set
up a camera with a tripod and h¡e \^/ere

looking at the street, where occasionally
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you t d see some dust blowing across the
street.

MR. VüIRTHLIN: Wow.

THE COURT: And

MR. WIRTHLIN: Two hours, huh?

THE COURT: That was pretty grim.

MR. WIRTHLIN: Well this wifl not be

two hours. f promise that.
Can you see that (indiscernible)

closer?

THE COURT: Yes. I can see

MR. VüIRTHLIN: Atl right.
THE COURT: your design there.
MR. WIRTHLIN: The des ign? Okay,

good.

(Video playback begins )

"h7e're here at the"
MR. WIRTHLfN: So these are just the

heliosLats when they're (indiscernible)

assembled.

"CrescenL Dune solar energy
project that. utilizes molten salt for
energiy storage. Given that the plant is
the first of its kind in this technology
in the world"
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MR. IlüIRTHLIN: This is Mr. Painter,
project technical engineer. You can see

in that picture I don't know if it's

cl-ose enough for the Court. It's a

littfe bit smal-I but you can see the

f ront of h j-s hardhat there, SoIarReserve.

Can you see that?

THE COURT: Yes.

MR. WIRTHLIN: To the side there, on

the left-hand corner, COBRA. A littIe

difficul-t to read; it's smalf print.

THE COURT: Yes. T can see it.

MR. WIRTHLIN: Excell-ent . He is the
project techni-cal director.

"There's an urgency to get this
plant up and running. Itrs a very

exciting opportunì-ty to bring new

technology onl-ine. "

(Indiscernible) further down.

"The construction period, from the

first shovel in the ground to having

electricity delivered t.o the homes is

about a thirty-month process.

We have about 600 construction

\^rorkers on-s ite, al1 working very Iong
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shifts to complete the process. They've
compl-eted all of the heavy civil work and

aIl the pieces are in pIace."

MS. PINTAR: Can you just step aside
a littIe bit?

MR. WIRTHLfN: Sure.

"My name is Emily and I'm a

residentr' --
(Video pfayback ends)
MS. PTNTAR: And Mr. VüirthIin, can

you j ust turn your screen up j ust a

little bit. It's (indj-scernible)

MR. WIRTHLIN: Yeah, kind of a glare
on it?

MS. PINTAR: Yeah, there you go.

Perfect, right t.here. Thanks.
MR. VüIRTHLIN: And thatrs where

werl-l- end unl-ess the Court would like to
see more video. But that right there
f don't know if the Court can see. It's
probably very difficult t.o see from there
but it's what we showed l-ast time. I f
you can see, can you read the top of that
hardhat, Your Honor?

THE COURT: No, I can't.
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MR. VüIRTHLfN: (Indiscernible)

difficult to read on there. I'll- see if
I can scooch this just a Iittl-e bit
cl-oser. Top one there top sticker
there. Can you make that out?

THE COURT: I still can't.
MR. VüIRTHLIN: (Indiscernible )

Proimtu on there. ft's easier to see on

my screen if you'd like to see

(indiscernible)

THE COURT: Okay. f think I can

make out the Proimtu at the very top.
And then at the bottom, it looks like
sort of Iíke MACA.

MR. WIRTHLIN: Um-hum.

THE COURT: f 'm not sure.
MR. VüIRTHLIN: That is Emily Deck

who h¡as a Tonopah resident hired to go

work on the project.

THB COURT : And now i f r¡re ' re done

with the video

MR. VüIRTHLIN: Yeah.

THE COURT: this needs to go

a\^Ia y .

MR. WIRTHLIN: And I apoJ-og ize, Your
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Honor. (Indiscernible) Can you see

(indiscernible)?

THE COURT : Ye s .

MR. WIRTHLIN: What that vi-deo

showed j ust kind of tying up what h/e

tal-ked about bef ore. Again, I don't

think there's really any dispute about

what Pro j-mtu did on the pro j ect. They

assembfed the heliostats. That's what r^ie

did. Vüe didn't manuf acture them; we

provided the l-abor necessary to get them

assembled and set them up. That was it.

In TRP's oh/n words, \^/e provided assembly-

related l-abor.

And as far as notice, again, that e-

mail is critical. TRP, Grupo COBRA, and

therefore, SolarReserve had clearly

vvere aware and clearly had notice

actual notice we were on the project. Irüe

\^rere doing that assembly-related labor

services. If there was question,

up, makes itthat video kind of sums

any

that

clear Proimtu's out there. They're doing

the heliostat labor instafl-ation.

COBRA's out there. SolarReserve's out
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there. Everybody knows what's going on

because it's up to Proimtu to get those
instal-1ed.

Unless the Court has any questions,

we woul-d rely on our pleadings, our prior

hearing and request attorneys' fees.
THE COURT: So it sounds Ìike al-l-

you really have as notice to the owner,
which is SolarReserve or perhaps Tonopah

Sofar Energy but I think no\^iadays,

SolarReserve is referred to as the oh/ner,

isn't it?

MR. WIRTHLIN: Yes.
THE COURT: And but you're saying

that this one e-mail- is al-I you have as

proof of any direct contact to the owner?

MR. VüIRTHLIN: No, Your Honor. In
f act , if you'd I j-ke me to, f urther on

down the video, Kevin Smith, who is the
CEO of SolarReserve, which is the
ma j ority oh/ner, shows up on the video, at
the s ite during the same timeframe . So

you have the owner's representative at
the site at which Proimtu is doing the
he 1io stat construct ion.
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Again, there was rea1ly no question

who was doing that heliostat assembly.
It ü/as Proimtu f rom the beginning. And

in f act, if the Court woul-d like me to, I

can certainly go to that portion of the
video. It's just it shows Mr. Smith
there. I'11 do that really quickty.

THE COURT: We11, I

MS. PINTAR: Your Honor, we'11
stipulate

THE COURT: I can

MS . PINTAR: that Mr. Smith was

there.

MR. WIRTHLIN: Okay. Frankly, Your

Honor I think that's the end of the
issue. The wel-1, there's also that e-
mail that they attached to their
motion I'm sorry, not the e-mai1, the
press release in an article in VEGASINC.

Again, Mr. Smith, who they've stipulated
is in the video, he certainly shows up

there. A representative of CEO of the
project, SolarReserve, states that he

agrees with the original job

classification that Proimtu had. The
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articl-e relates to labor laws and whether

or not there were labor laws broken by

Proimtu. The investigation that \^/as

doner âs counsel stated, resul-ted in a

finding of no guilt for Proimtu, or TRP,

or anybody.

But Mr. Smith is out there, saying

in the article they attached to their
pleading, oh, sure, w€ knew about the

classification of Proimtu's l-aborers and

the original cl-assifj-cation and r^re agreed

with that . I mean, so you've got Kevin

Smith, who's out there saying, on the
proj ect where Proimtu's doing the

install-ation. You do have the e-mai1.

You have the article. You have the press

release. And you have the fact that they

don't dispute that they knew that Proimtu

was out there doing the instal-lation.

Really, there's no question, Your

Honor and j-t's really not a dispute.

I understand that TRP is trying to make

it seem like there's some dispute about

notice or maybe they didn't you know,

there wasn't a letter sent or somet.hing
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l-ike this that \^ras mentioned. But there
are multiple ways -- i-n fact, I don't
think that frankly, I would chal-lenge
them to assert that these are not true,
that Mr. Smith was not on the site, that
they didn't send the e-mail that we have

as the exhibit. And frankly, they
attached the article in VEGASINC in which
the CEO of SolarReserve says, oh, yeah, I
knew about the classification originally
and was okay with it.

So, there are multiple ways that h/e

can show notice from the inception of
Proimtu labor on the prol ect, Your Honor.
I donrt think we get t.here. I think the
labor issue resulted but even if \^/e go to
the notice, clearly, the owner had

notice.

And again, just in cfosing, I think
it's important to remember the overall
scheme of what we're talking about here.
TRP claims prejudice j-f Proimtuf s lien
remains. But what about Proimtu? What

about Proimtu's employees/ like Ms. Deck,

who are out there, doing the work.
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Therers no dispute the work hras done

and simply didn't get paì-d. That is the
entire purpose of the lien statute.
Werve got them on l-abor because that's
aII \^re did. We've got them on notice
because there's no question they knew

about it several ways. So we would

submit, based on that., Your Honor, that
the Court deny the motion to expunge the
lien.

Thank you.

THE COURT: I'm j ust thinking, yoü

know I mean, f have this VEGASINC

article and is this an articl-e that
wefl, is the issue here one of the flor

it's when you have a State project, you

have to have this, you know , pr evailing
\^/age. You know, pr evailing \^/aqes have to
be fígured out. BasicaIly, union waqes

are figured out and then well, êverybody
has to get thj- s prevai 1 ing r^/age . I s that
what the Davi-s-Bacon Act application is
about?

MS. PINTAR: It is, Your Honor.
MR. WIRTHLIN: Yeah. That's what
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this article

MS. PINTAR: The article

MR. WIRTHLIN: Yeah, the article

IS

MS. PINTAR: (Indiscernible)

MR. WIRTHLIN: That's right. The

article is related to a separate issue,

not when did SolarReserve have notice?

But in that article, Mr. Smith Kevin

Smì-th, CEO of the project, SoIarReserve,

says, oh, yeah, \^/e knew about the

classif ication of Proimtu's \^/orkers

the origínal classification. We were

good with it. He's out on the project,

multiple notj-ce through mul-tiple ways.

That's the point of this articÌe, Your

Honor. I don't think that's why they

attached it but that's what it shows.

If the Court has any other
questions, Ifm happy to address them.

THE COURT: Not right now, thank
you.

MS. PINTAR: All right. Irve got to

give counsel credit. He tried his best

but to say there is no question that. they

Veritext Legal Solutions
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meet either fabor or actual notice just

eviscerates the statute, as well as

mechanics lien statute. There's no

question theyrre a subcontractor and I

donf t think they get there with they
can't get there with the labor. You l-ook

at their own pleadings, this was so much

more than Iabor. It r^i as management,

supervision, equipment. A subcontractor
must provide a preliminary notice.

And

THE COURT : We l- 1 , you t a 1k about
equipment and I was hoping to see the
cranes and things in the video. I didn't
get see that.

MS . PINTAR: You know, werve got

Naftali was out there and he can tell you

they provide the cranes. And that's
part they had to move this equipment.
That was part of their contract scope, is

they brought their cranes out because
they had to move these huge stands from

the assembly out to the site to assemble

them. They're not going to put them in
the back of a pickup truck, you know?
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They had cranes and these are f don't
know if the Court has seen the project

out there but these are huge. You know,

great, biq

THE COURT: I've only seen it from
Highh/ay 95 so all I can see is the tower.

MS . PINTAR: Itrs amaz ing when you

get up to it. These are huge and there's
thousands of them.

Again, go back to 624 .020, what a

contractor is. It's anyone, except an

employee of another, with wages as the
sole compensation. That's what labor is
and for counsef to suggest that this
Emily Decker (sic) didn't get paid, I'm
sure Emily Decker got pai-d. Emily Decker
could record the lien if she didn't get
paid because she was a laborer and I will
backtrack from and the Court's
absolutely right. Skilled versus
nonskilled, don't care. Either one would
have a lien as a laborer. And I would
absolutely backtrack from skilled Iabor
versus unskill-ed labor.

Regardless, labor is for a laborer,

Page 48

Veritext Legal Solutions
877-955-3855

0348



1

2

3

4

5

6

1

R

9

10

11

L2

13

I4

15

L6

77

18

T9

20

2I

22

z5

24

25

someone, an individual who get.s waqes as

compensation to make sure because it
makes sense that they wouldn't have to
provide notice to the owner. And so r

a subcontractor is a (indiscernible)

As far as substanti-al or strict
compliance, I can argue that before this
Court because it is substantial
compliance. I would agree with counsel
it is substantiaf compliance and the lien
statute should be liberally interpreted.
But they shouldn't be so liberaJ-1y
int.erpreted to get rid of a statutory
requirement and that's what Proimtu is
asking you to do. To say everybody knows

what's going oûr everything that counsel
has brought forth for actual notice takes
place on any consLruction project.

Yourre going to have e-mails where the
o\^/ner is CC'ed on. You I re going to have

the owner visiting the site, where the
subcontractors are working. They may

know in their head, okay, there's a

contractor but it doesn't gi-ve the scope

of their work and it doesn't provide the
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value of the work.
Those are two key provisions which

counsel didn't even address in alI of
these. Werve got the video, we've got

and to say an e-mail that says " Iabor-
related servi-ces" as the smoking gun is
really going above and beyond any I
mean, any contracLor supplies labor, any

of them. And it may somewhere to use

labor in their contract but that is not
what thj-s exception is for. It's for an

individual laborer. It's to protect the
individual, not the subcontractor.

Nowt counsel also said there ü/as no

dispute they did the work; that's true.
There's no dispute that they dj-d not get
paid. There is a dispute. There is a

dispute between these parties. They're

cl-aiming much more than their contract
amount. That's \^/hy we're here today.
And to say that Proimtu is prejudiced if
you rel-ease this lien? They stiIl have

their claj-m. They're just using it as

l-everage. That's exactly why they're
here, argulng j-t. They're using it as
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l-everage. TRP is much more prejudiced

becar-r.se theyrre being withheld three-and-
a-haIf million dollars. Proi-mtu did not

comply with the statute.

Exhibit we taf ked about the e-
mail. There's notice in multiple \^/ays.

Again, we go to the scope and work and

1et's go to the agent of this where

the general contractor is an agent. I

think 1f Proimtu is using an agency
argument, that that should have been

briefed because an agent it doesn't
say the owner it doesn't an agent of
the o!rner needs noti-ce because the
g'eneral contractor's going to have

notice.

ClearLy, the general contractor knew

Proimtu was out there but that's the
general contractor doesn't own the
property. They don't have control- of the
property. So to say in a statute,

they're an agent of the o\^rner so

therefore, that should suffice. It

shoul-d've been an agency argument. An

agent means they can act on behalf of the
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owner. General contractor can

their contract on behalf of the

owner

act under

owner but

tocertainly can't bind the
anything. That's what an agency argument
r_s.

So, to say because COBRA knew about
Proimtur somehow that now imputes to the
owner as an agent of the o\^/ner, does not
f1y. It shoul-d've been an agency
argument; that was never made. And

sì-mply clearly, there hias a contract
between COBRA and the o\^¡ner, not an

agency.

Whors prejudiced here? Well,
cl-earfy the owner's prejudiced. We1l,

not so much because COBRA, under
contract, had to post the bond to release
the 1ien. So clearLy, COBRA has been

inconvenienced but al-so, they're going to
pass that cost on down to TRP.

So, j-t's really TRP that's been

prejudiced by them not comptying with the
statute. This is our second time out
here. The argument is clear on both
times. They simply have not met the

Page 52

Veritext Legal Solutions
877-95s-3855

0352



1

2

3

4

E

6

1

I

9

10

11

72

13

I4

15

I6

L1

18

L9

20

2L

22

z5

24

25

statutory requirements. The l-ien shoul-d

be expunged from the bond and the bond

should be exonerated. And Proimtu can

then proceed with their claim.
And the parties have been

negotiating. They have been talking.
Theyrve even had some legal
jurisdicti-on is supposed to be in Spain.
They've even had they've been in the
courts in Spain. So, Proimtu's not
giving up their claim. They're giving up

the leveraqe but they're not giving up

their claim. It should be resolved the
way it. \^/as supposed to have been in the
beginni-ng, through a contract cl-aim
against TRP. I think they have been bad

faith, j-nvolved the owner in bad faith,
invo lved COBRA. And couns e 1 even

admitted it's to provj-de l-everaqe to try
to get TRP to coe rce them to re s o lve the
cl-aim (indiscernible)

There f ore, I would submit that r^/e

have met our burden and the lien should
be expunged.

Any questions, Your Honor?
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THE COURT : No . I thi-nk, you've

done a

MS. PINTAR: Okay.

THE COURT: you know, a good job,

hit at all the point.s.

Now, let me start by looking at the
prelien statute, the NRS 108.245. And

this is the major place here. Tt reads,

"except as otherwise provided in
subsection 5, every person, firm,
partnership ¡ corporation, or other legal
entity other than one who performs only
labor, who claims the bene fit, êt cetera,
shall within thirty-one days after the
fi-rst delivery of material or performance

of work or services ¡ ühder his contract,
del-j-ver in person or by cert.ified mail to
the owner or reputed owner of the
property this not j-ce of materials, or
work, or services performed. "

So there is a statutory form of
notj-ce and it seems to me that in reading
this annotated version here that has a

supplement, I thi-nk, actual1y, this
notice has changed recently or changed in
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the 20II pocket part so things are

happening on this statute and you know,

it's so fascinating to determine what is

it that is meant by "one who performs

only labor".

And as I prevj-ously stated, I

clearly don't believe that it's somebody

that's unskilled 1abor. And, yoü know,

it's skiÌIed or unskilled, whatever it

is, but it's labor. And in looking in
general at the scope of work, aqain, as I

stated previously, the basic work Proj-mtu

is to provide is to assemble heliostats,

I assume, in some areâ of assembly and

then move them out to the position in the

array of hel-iostats or mirrors and put

them properly, you know, into their spot.

So, you look at and it's basically

labor that is being performed. But it

looks fike Proimtu is providing some

conditions of labor and equipment that is
going into the assembly and the movement

installation. But there is a l-ot of

management involved in what they're

doing. They're not simply sending out,
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okay, you know, you have a request for a

hundred laborers and okay, here's your
guys, you manage them.

I think Proimtu is doing the
management, more along the lines of an

ordinary independent cont.ractor role
where they're hired to do certain work

and they control their own labor and

they're get.ting paid a set price for
this. ilüe're not taJ-king wages for
people. And I think the reply by TRP is
the correct \n/ay to view this. I don't
think it's appropriate to say that this
type of contract is the exemption
contempJ-ated by the words, "one who

perf orms only l-abor".

So Itm ruling in favor of TRP on

this issue that this is a subcontractor
who is controlling their ohrn employees,
who's supplying certain equipment and,

you know, direction to a maj or
subcontracti-ng j ob. f trs more than j ust
labor, even though t.hey' re not

contributing material but in the way that
this subcontractor is working, it's not
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simply providing labor to be managed by

somebody else, you know, and simply
getting waqes to those employees.

Then vve have the issue of is there,
you know, the substantial notice to the
owner. That's the other argument here.
And then we have the case l-aw. I think
Durabl-e Developers was the first one so

that's a 1986 case, I think. I wrote
that downi Durable is I986. And it taf ks

about how the owner had actual notice and

then that was folÌowed with Hardy

Company's case in 20L0 and that tal-ks
about the substantial compliance with the
pref ien notice is sufficient if the
property owner is not prejudiced.

And then you made reference in the
reply brief to two cases, which are
Stanfield and Schofield, talking about
how the basic 1aw is still you know,

you want to give notice by way of the
prelien notice and that h/e shouldn't be

too liberal with regard to this.

Let me see your brief here. We11,

you make reference to the Stanfield,
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which is a federal appeals court from
1980. That's over everything el-se we've
seen here, tâlking about the general rul-e
is that the fail-ure to give a prelien

notice is fatal so that predates our
State Supreme Court rulings that h/ere in
Hardy and Durable Developers. And the
other case hras Schofield v. Copeland
Lumber Yards. Thatrs a 1985 case,
stating we do not think that a notice of
lien may be so liberally construed as to
condone the total- el-imination of a

specific requirement of the statute.
In this case, what you have is you

have communicati-on between TRP, who is in
contract with COBRA, the general

contractor that, you know, \,nre I re hiring
or have already hired Proimtu. But I'm
not seeing, you know, the kind of notice
that one, I think, ought to have to give

substantial- compliance with the statute
to the owner, who is SolarReserve or some

prior name that r^/as Tonopah Sol-ar Energy.
Like I say, from what I understand

here, SolarReserve came up l-ater.
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Tonopah Solar Energy or something along

that 1ines, I think, was the original-

name in these contracts. But I'm seeing,
you know, basically, a subcontractor to a

subcontractor. There is quite a bit of
distance here bet\^/een Proimtu and

Sol-arReserve, the owner of the project.

And I don't think some of these

communicatíons are quite enough to meet

the condi-tions of those two cases that I

referred to, the Durable Developers and

the Hardy Company's. Both of those have

a l-ot more notice to the o\^/ner than what

we have here. I think there is a

substantial dif f erence.

So, I'm going to rule against
Proimtu on that regard as well that they
didn't real1y they didn't have any

connection enough as a subcontractor to a

subcontractor to give notice to the o\^/ner

to tel-l them the important things, as Ms.

Pintar has pointed out, like, what is the

scope of work and what is the price of

contract to this subcontractor.

So for that reason, f 'm going to
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grant the motion to expunge the l-ien on

the real estate out there. So I don't
know if you need to prepare finders of
factr conclusions of law or simply that,
you know, that is the order of Court. I
know I had a case last week and they
said, h/e're going to debate the finders
of fact and concl-usions of law for a lot
more work than we have coming into this
case.

So f don't know if you need that but
\^/e would certainly need some kind of a

written order that should be prepared for
my signature on this.

MS . PINTAR: I understand, Your

Honor. And it the and If m not sure
if'Proimtu's going to appeal it but it is
an appealable order so it may be good to
do findings of fact and concl-usions of
1aw, based on what and based on the
record, I can get a copy of the
transcri-pt and \^/e can do it f rom that.
I -- Proimtu's going to appeaJ- it.
That's why it might be a good

THE COURT: Okay. We11, maybe we

Page 60

Veritext Legal Solutions
877-955-385s

0360



7

2

3

4

5

6

1

t-¿

9

10

11

L2

13

I4
15

I6
L7

18

T9

20

2L

22

23

24

25

need to do that.
MR. WIRTHLIN: If I could be heard

on one single issue wj-th that second
ruling?

One single issue I thj-nk may have

been what counsel- said in the reply
and I understand it's her motion that

we didn' t brie f the agency i s sue . Irüe

didn't brief that because it didn't come

up until the rep1y.

Your Honor, f would say that e-mail-
was to COBRA. COBRA is the g.eneral

contractor and it's NRS 108.22I04 that
says specifically, agent of the owner is
that general contractor. Any contractor

that has control- of the contract.
So, Your Honor, I would say that is

a statutory definition that Proimtu fits
into because that noti-ce, as far as the
l-abor-related services, all of that hras

given to the general contractor and

notj-ce is imputed. We cited that in our
brief , under binding Nevada precedent, to

the owner.

So I wouldn't say if the Court is
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insisted on that order, we would ask that
there be findings of fact and conclusions
of 1aw, if the Court sees fit to do that.

THE COURT: Okay. WeIf I still feel
that the communication that's been to
shown to COBRA is stil-l- inadequate to
give appropriate notice, even under an

agency situation. It doesn't give, even

Cobra, adequate notice of the scope of
work and the price of the contract and I
still like therers just a lot of distance
when you' re deal ing with a subcontractor
of a subcontractor and the prelien not.ice
shoul-d be given.

MS. PINTAR: Your Honor, the only
other issue is the attorneys' fees. Did
you want that by separate motion?

THE COURT: Maybe it should be. I
mean

MS. PINTAR: f mean

THE COURT: f don't know.

MS. PINTAR: And if we could, I
would fove to appear telephonically.

THE COURT: I guess you are the
prevailing party so f guess you're
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entitled to
satisfied,

that has

some money.

but the amount

Maybe that's

of the money,

MS.

THE

Mq

saying

of fees

PINTAR: Right.

COURT: to be figured out.

PINTAR: And that's \^/hy I'm

would you or j ust a memorandum

THE COURT: But I will say yes,

as the prevailing party, you are entitled

to some attorneys' fees

MS. PINTAR: Okay. And Irll do that

by motion by separate motion?
THE COURT: Yup.

MS . PINTAR: Okay, Thank you.

THE COURT: Yeah, because, T mean,

the other side has the right to question

the amount of the fee.

MS . PINTAR: Correct, Your Honor.

THE COURT: But you are entitl-ed to

fees. I would rule in favor of that
posit.ion, yês.

MS. PINTAR: Very good. Thank you,

Your Honor.

MR. WIRTHLIN: Thank you, Your
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Honor.

THE COURT: All right. Vüe will

stand in recess.

THE CLERK: All rise.
(Whereupon these proceedings were

concluded)
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employed
action.
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Christopher H. Byrd, Esq. $lo. 1633)
Bradley J. Richardson, Esq. (No. 1 159)
Brenoch R. Wirthlin, Esq. Q.{o. 10282)
FENNEMORE CRAIG, P.C.
300 S. Fourth Street, Suite 1400
Las Vegas, Nevada 89101
Telephone : (702) 692-8000
Facsimile: (7 02) 692-8099
e-mail: cbyrcl@fclaw.com

bwirthlin@fclaw.com
Attorneys for Respondent
Proimtu MMI LLC

.",,ì

a .-!r ---. --.-
¿1.íl r':,,"i".r li l: l3

j.',': , ùtepnall; tvta4
ii ¡. * .., -. : ,.,.i-

. t:.,/
i..' i ;. :-., ,, ¡ i

FIFTH DISTRICT COURT

NYE COUNTY, NEVADA

TRP INTERNATIONAL, INC., a foreign
corporation,

Petitioner,

PROIMTU MMI LLC, a Nevada limited liabiliry
company, PETITION TO EXPUNGE

VS

CASE NO.: CV-36431

DEPT. NO.: I

LLC'
AL

Respondent.
Hearing Date: February 12,2015

Hearing Time: 10:00 a.m.

Respondent Proimtu MMI LLC ("Proimtu"), by and through counsel, Fennemore Craig,

P.C., objects to TRP International, Inc.'s ("TRP") Disclosure ("Disclosure") of Supplemental

Documents to Support the Petition to Expunge ("Petition"). The documents attached are the same

documents to which Proimtu timely objected at the hearing. Seeking to file the documents post

hearing does not cure Proimtu's original objection.

In addition, the untimely production and filing of documents violates not only the

procedures in the lien statute, but also the District Court Rules for the presentation of a motion

and evidence. NRS 108.2275 rcqukes TRP's Petition to be supported by: " Anotarized affidavit

signed by the applicant setting forth a concise statement of the facts upon which the motion is

based; and (2) Documentary evidence in support of the affTdavit, if any." NRS 108.2275(2)

(emphasis added). The Disclosure documents were not part of the Petition or the Reply, and were

never authenticated with any affidavit, or even translated into English in some cases. Under this
BWTRTHLT/r0093 B4 9 . t / 03 4sr4 . 0013
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FENNEMoRE CRAIc, P

L,\s VEo,\$

BWTRTHLT/10 O 93 I 49 . L / 03 4514 . O 0r3

statute TRP had the burden to timely and properly authenticate any evidence to support its

position and was required to include the Disclosure with the Petition, or certainly with the Reply,

giving Proimtu a chance to respond.

Furthermore, the District Court Rules do not allow for any brieß or supporting evidence

to be submitted post hearing and without authentication. DCR 13 allows only a motion and a

reply from the movingparty. The filing of the Disclosure after the briefing was complete and

after the hearing constitutes a sur-reply to the arguments and evidence presented and is not

permitted by the rules of this Court.

Accordingly, the Disclosure should be stricken and not considered by the Court in

deciding the Petition.

DATED this 24tt' day of February, 2015.

FENNEMORE, CRAIG, P.C.

By:
B Esq. Q.{o. 1633)

Bradley J. Esq. (lt{o. 1159)
Brenoch V/irthlin Qrlo. 10282)
300 S. Fourth Street, Suite 1400
Las Vegas, Nevada 89101
Attorneys for Respondent
Proimtu MMI LLC

1
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CERTIFICATE OF SERVICE

I hereby certify that on the 24rh day of February, 2015, I served a copy of the

RESPONDN,NT PROIMTII MMI I,I,C' OBJECTION TO DISCLOSURE OF

SIIPPT,EMF],NTAI, DOCIIMENTS TO SUPPORT THE PETITION TO EXPUNGE upon

the parties to this action by mailing a copy thereof, postage prepaid, via regular U.S. Mail,

addressed as follows:

Becky A. Pintar, Esq.
Bryan L. Albiston
Pintar Albiston LLP
6053 S. Fort Apache Road, Suite 120
Las Vegas, NV 89148
Attorneys þr P etitioner

of Fennemore Craig Jones Vargas

a
-J-
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site manager who I believe his name

Brian Smith Irm getting my Smiths

mixed up but I beli-eve his first name is
Brian. He has on a hardhat,

SolarReserve. Hers out on the project.

He's talking about the project.. You see

he turns, he's got a COBRA sticker,

basically, on hís hardhat. as we11.

About a minute into the video, you

see they interview one of the Proimtu

employees. Theyrre all, you know,

wearing vests but it's far away and it's
hard to tell but they actually interview

one and you can see, hopefully, if the
resolution is good enough on my laptop,

that it actually has a Proimtu

designati-on on the hardhat. So clearly

they're out there. They're installing

these heliostats. SolarReserve has its
proj ect manaqer out there. COBRA so

the idea is that therers no notice no

actual notice, not onJ-y do h/e have

imputed, but \^/e have actual. So I'll go

ahead and I'11 show that if that's okay.
(Video playback begins )

Page 41
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" So in¡e're here at the Crescent Dune

sofar energy project that util-izes mol-ten

salt for energy storage. Given that the
plant is the first of its kind in this

technology in the world"

MR. WfRTHLIN: And this is Mr.

Painter.

THE COURT: f know him.

MR. I'üIRTHLIN: Okay, you do? Oh,

good.

THE COURT: I stay at the Mizpah

frequently and he's there.

MR. I'üIRTHLIN: Okay.

THE COURT: f've known him over the
last, probably, two-and-a-half years.

MR. WIRTHLIN: I apologize for
(indiscernible), Your Honor.

You see it right there. His

Sol-arReserve hat, COBRA on the side.

He's on the project, talking about the
project. Obvl-ous1y, there are numerous

videos . Vfe j ust \^ranted to focus on this

one.

And then Irm going to skip ahead

here.
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rr-- about 600 construction
on-site, all working very long

complete the process. They've
alf of the heavy civil- work and

pieces are in place.

My name is Emily and Irm a

THE COURT: Okay.

MR. WIRTHLIN: So

shows, Your Honor, i-s

workers

shifts to

completed

al-1 the

resident

al- l- that

not only were

Page 49
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(Video pfayback ends)

MR. WIRTHLIN: Okay.

THE COURT: I know Emily as well.
MR. WIRTHLIN: You know Emily. If

you can see j-t it's hard to see it;
it's a little blurry there. She's got a

Proimtu sign on her hat. That's and

I'm sorry I couldn't provide it more

(indiscernible)

THE COURT: On the front of the
MR. WIRTHLfN: Yes, on the top. It

l-ooks Iike there's two stickers.
THE COURT: Right.

MR. VüfRTHLfN: The top one says

Proimtu.

that

that

Veritext Legal Solutions
877-955-3855
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they on the project, hre're doing
interviews, \¡'e're installing hel-iostats,

we're doing the assembly-related labor

that TRP hired us to do. And frankly,

everyone knows about it.

So I would submit to the Court that
first of a1l, f believe that the motion

can be denied. But absent that., I would

submit that hie be given a chance to
perform further briefing and also some

discovery with respect to Mr. Smith and

some other ì-ssues, including documentary

evidence that \^/e j ust received today.
But that if the Court sa\^/ fit to deny

the petitíon, I believe there is a basis
to do that.

Thank you.

THE COURT: Okay, thank you.

Ms. Pintar?

MS. PINTAR: Yes, j ust a few

responses, Your Honor.

Again, certainly, the case l-aw

supports substantial compliance and

but thls is no compliance. There was

absolutely no preliminary notice so

Page 50
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and it clearly distinguishes bet\^/een

substantial compliance and no compliance.
So no\^/ we have t.he two narrow

excepti-ons, Iabor and here, w€ have

someone even cal1ed a technici-an. I
don't think \iúe get there on the labor
or I think it is somewhat dispositive
that the Nevada State Contractors Board,
who knows what a contractor i s, \^ras

investigating Proimtu for being a

contractor. On this project, though, you

didn't need to be licensed because it was

on federal land and so that is why they
didn't take any action.

THE COURT: Did they make a findlng?
MS. PINTAR: Yes or they are a

l-icensed contractor now. Proimtu is a

licensed contractor. They have an A

license in engineering.
THE COURT: Okay.

MS. PfNTAR: So they are a

contractor

THE COURT: Okay.

MS. PINTAR: a Iicensed

contractor in the State of Nevada, as is

Page 51
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TRP International-.

THE COURT: Right.

MS. PTNTAR: Vühen this first

started, there were certain entities out

there that were not licensed and from

Spain, mostly. These were all from

Spain and have subsequently, 9ot
licensed.

But during that time, because TRP

was involved in that same investigatj-on

of contracting without a l-icense, when

Proimtu \^/as also investigated and

basically, they were going to forward

with a criminal misdemeanor citation and

then they backed off , saying, we've been

tol-d it's federal l-and; we don't have

jurisdiction.

So ultimatefy, there wasn't a

finding that they were a contractor but

they were going to do a misdemeanor

citation on both TRP and Proimtu that h/as

resolved through finding that it was

federal- land. But ul-timately, they did
get their license and they are a licensed

contractor, as we stand here today.
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Secondly or finally, t.he video,

again, stickers on hardhats doesn't

necessarily mean who they work for.

Hel-iostat assembly technician, they coul-d

have worked for Proimtu but again, it's

not just actual knowledge; it's
pre judice.

We have to go to that second step.

And I don't think they've shown that

there's no prejudice. You can't say

there's not been prejudice to the owner

that 1.8 mil-l-ion doll-ar lien, even though

there's mil-l-ions of dollars' worth of

liens on the project, still it has been

prejudicial- to the owner, it's been

prejudicial to COBRA they posted the

bond and certainly, to TRP

International, who has nohr been withheld

three-and-a-half million dollars in
payment, because of this Iien.

So I think we get there today, where

this can be granted and that then, the

bond can be rel-eased, TRP can get paid,

and then they can settle their dispute.

It doesn't get rid of their claim against
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TRP, it simply just gets rid of the bond

that has been posted for this particular

lien.

Thank you.

THE COURT: Question, I'm stilI
having some difficulty understanding your

def ini-tion of f abor. So, could you maybe

enlj-ghten me a littfe more? Because my

understanding is what you're saying is

that because in order to perform the
labor in order to perform the

assembly if you will of TRPrs

product, that your interpretation is that
they do j ust that, j ust Iabor.

But if they do anything to assist in
performing the 1abor, like bringing in a

lift, bringing anything else
MS. PfNTAR: Um-hum.

THE COURT: then that somehow

transforms it into

MS. PINTAR: A contractor. And I --
and what I tried to do in my reply is I
said, okay, \^/e don't know what labor is;
let's look at what a contractor is.
Because a contractor clearfy has to
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provide a prelimì-nary notice. That's in
statute. It says except for labor on1y.
So clearly, if you're a contractor, a

preliminary notice is a requirement

unless you're in contract directly with
the o\^/ner, as COBRA was.

So COBRA doesn't have to do a

preliminary notice. But everyone, from
COBRA on down, should supply a

preliminary notice to the oh/ner so when

the owner pays COBRA, they know that all
of these subcontractors or suppliers down

the chain get paid. That' s all what it's
about.

THE COURT : But the y \^re ren I t a

suppl-ier in this case. They were doì-ng

the assembly of they !vere providing

the assembly service. And in connect j-on

therewith, they were they had to bring
in equipment . I mean, f rve driven by

Sol-arReserve. Irve never toured
SolarReserve but I have been on Poeline
(ph. ) Road a number of times and qone by

there. And you can't tell me that t.his
isn't a proj ect, given the dollar amount
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of the l-abor invol-ved, when you're going

to for lack of a bett.er term bus a

group of unskilled folks out there and

here you go.

MS . P INTAR: And that ' s

THE COURT: It's a hiqhly

complicated

MS. PINTAR: Absolutely.
THE COURT: technj-caI type of

project.

MS. PINTAR: And that that right
there, confirms our point. Itrs not just

about. labor only; it's about skil-ls.
And

THE COURT : We l- I , what about s ki l led
labor?

MS . PINTAR: Wel I and then I 'm

reading NRS 624 .020 defines what a

contractor is. If they're a contractor,
they're not j ust supplying Iabor. They

are requiredr âs a contractor, t.o do a

preJ-iminary notice.

So a contractor is anyone that

constructs, alters, repairs, adds to,
subtracts from, improves, move, wreck, or
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demolish any building, hiqhh/ay, road,
railroad¡ eXcavation t ot other structure,
project, devel-opment, or improvement. So

cl-earfy, they \^rere doing that.

THE COURT: Let me ask you a

question.

MS. PINTAR: Uh-huh?

THE COURT : You know, I gue s s we I re
kind of I see it a little differently
in the sense this is, is X a Y for the
purpose of Z? In this circumstance, is
X, who we know is a contractor has a

contractor's license
MS. PINTAR: Um-hum.

THB COURT: performing Y, labor
or are they providing contracting

services for the purposes of this
project, right?

MS. PINTAR: Right.
THE COURT: So you're saying what

I hear you saying and I just want to
be sure f understand this correctly. f
hear you saying that they're a

contractor. Therefore, they're a

contract.or all- the time so therefore,
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whatever they provide, it must not be

l-abor.

MS. PINTAR: And that's not what f'm

saying, Your Honor.

THE COURT: Okay.

MS. PINTAR: Irm saying

THE COURT: So now the issue, T

think, is a very narrow one here.

MS . PINTAR: Right.

THE COURT: Is X is the service

that they provide or Proimtu a Yl

labor, or is it somethì-ng else for the
purpose of this agreement?

MS . PINTAR: Okay. So and let me

go on with the statute on a contractor

because and I'm not saying

obviously, they're a contractor no\^/;

they're licensed. So the State has

recognized them as a contractor.

During the performance of this
project, \^iere they a contract.or or a

supplier of l-abor only? If they're a

contractor, the statute requires them to

do or a subcontractor in this point

the statute requires them to do a
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preliminary not j-ce.

So and I'm not making the

argument, oh, theyrre a contractor no\^/;

therefore, they must have been a

contractor then. f 'm looking at the work
they did here and under the st.atute

because l-abor's not defined but

contractor is.

THE COURT: Okay.

MS . PINTAR: So i f \^Ie look at what

contractor is and \^/e sây, oh, they meet

the definition of contractor, therefore,
they're beyond just labor because labor
has to be a narrow obviously, a narro\^i

exception. It's never apparently,
never even been litigated, but it says

evidence of the securing and it qoes

on to permit and everything or the

empJ-oyment of any person on a

construction project must be accepted by

the Board or any court of this State as

prima facie evidence that the person

securing that permit or employing any

person on a construction project is

acting in the capacity of a contractor.
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Okayr so and then it goes on to
number three, a contractor includes a

subcontractor or specialty contractor but
does not include anyone who merely
furnishes any materials or supplies
without fabricating them or consuming
them in the performance of the work of a

contractor. CIearLy, ü/e have f abricating
and consuming them in the performance of
this contract. They were taking these
different components and they \^/ere

assembling them in the performance of t.he

work as a contractor.
THE COURT : How \^/e re the y

fabricating them? Wasn't the
fabrication

MS. PfNTAR: itüe11, they're taking
separate components and putting them

together.

THE COURT: But wasn't the
fabrication done by your clients and all
they \^/ere doing h¡as assembJ-ing

MS . P fNTAR: No .

THE COURT: them?

MS. PINTAR: Well- -- and we can say
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assembling but it says fabricating them
into or consuming them. Clearly, these
components are being consumed into the
proj ect. They're going from separate
components. Theyrre putting them

together. They're truckì-ng them out to
the site. They've got a crane out there.
They're lifting them off and then they're
consuming them into the proj ect. In
other words, when they wal-k away, they've
now been left on the project.

So, that's statute that's
624.020, the definition of a contractor.
If \^re have a contractor at what
they're claiming there is they're not a

contractor. Itüe11, the Department of
Labor saw that they h/ere actually doing
steelwork, cranes, and aqain, if you

fook the second, I think, compellj_ng
argument is if you look at the disclosure
of our suppl-emental documents

THE COURT: This is what you fifed
today or yesterday?

MS. PINTAR:

MR. WIRTHLIN: Yes, yes .
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THE COURT: Okay.

MS. PINTAR: Just this morning, Your

Honor.

THE COURT: Okay.

MS. PINTAR: I'm j ust looking about
the fourth page down, a conditional lien
waiver. And i-t says, the second
paragraph down, this release covers a

progress payment for the work¡ frâterj-als,
and equipment furnished by the
undersigned to the property.

Again, NRS 108, a faborer is not
going to be supplying equipment. Theyrre
not going to be supplying, typically,
materiafs. They could bring their own

tools. I agree, they could bring their
own tool s . But clea rly , once you supply
equipment, once you supply material-s

and now it doesn't even say "fabor"; it
says "work". Is work the same as labor?

THE COURT: Onl-y lawyers would be

MS. PINTAR: I know.

THE COURT: anal-yzinq these
MS. PINTAR: WelI

THE COURT : the s e to death .
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Okay.

MS. PINTAR: You know¡ so, they have

these cranes out there. They're erecting

these components and it's erectj-on.

You know, this is steel- erection. This

is beyond 1abor, even by

the ones that provided these lien

waivers, conditional, and so they're

agreeing. And if you look at the
ínvoices, yes, there are material --
there were equipment that \^i as suppl-ied.

They're doing wiring j-nstall-ation in one

point. That's just beyond then yourre

arguing any electrician could just be a

l-aborer because they're j ust wiring.

THE COURT: Vüef l, wait a minute.

MS . PINTAR: Um-hum.

THE COURT: Vühat did your cl ient

contract what did they contract

Proimtu to do? I¡üasn't it to provide the

labor to assemble the product that your

client had because that \^/as their

specialty?

MS. PINTAR: Yes . Yes, but it

wasn't labor only. In other words, j-t

Page 63

Veritext Legal Solutions
877-955-3855

0267



I

2

3

4

5

6

1

I
9

10

11

T2

13

I4

15

L6

L1

18

I9
20

2L

22

23

24

25

wasnrt just send some men out there and

put these together. We're also reJ_ying
on you to supply whatever equipment you

need and they went out and rented trucks.
They rented cranes. That goes beyond
just labor. And hand tools are one thing
but when you're putting cranes, when

you're putting trucks, when you're
putting all of these when you're

acting as a con if it l-ooks like a

contractor, theyrre act.ing like a

contractor, it is a contractor.
THE COURT: Vüel- I, they
MS . PINTAR: So, j ust to say because

they used the word "Iabor" in this e-
mail, I can't

THE COURT: Didn't you use it in the
contract too? I thought I came across
that in the contract r somewhere in the
contract when f read the contract Iast
night.

MS. PINTAR: They had an office
there. They had a site manager. They

had their oh/n supervision.
To fl€, a l-aborer and agai-n, is
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someone that comes on site and is
directed by, in this case, TRP. If TRP

\^/as j ust hiring 1abor, j-t woul-d really be

under their direction. It's kind of like
an independent contractor versus a

contracLor. fndependent contractor, they
come in and

THE COURT: Oh, there's a biq
difference between a contractor and an

independent contractor.

MS. PINTAR: There is, Your Honor.
That's what I'm saying.

THE COURT: Huge.

MS. PINTAR: And there's a big
difference between just fabor and acting
as a contractor. Just Iabor can come

in and it doesn't just have to be

digging ditches but it woul-d cleari-y,
they brought their or^/n company in. They

had their own office on site. They had

their own management team.
And yes, one component but, maybe

sixty percent of the contract was labor
on1y. The other forty percent \^/as cost
for renting equipment so no\^¡ we're
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going beyond labor in the contract. And

under the exact definition and now,

these materials are being consumed into
the project. Statute says they're a

contractor. They're acting as a

contractor. They have to be held to the
same standards of a contractor. And

therefore, the labor should be a narroh/
exception and it should be labor only,
not equipment.

ClearIy, the conditional- release
shows work, materials, and equipment. If
you supply those, you're no longer j ust a

laborer; you're a contractor by statute.
That's what they did. This contract
and if you look at they had to do

schedules. They had to do analysis.
They had to do testing. They had to do

all of these things. They're acting as a

conLractor. And if the Court allows them
just to say labor, what other companies
can come in and say, oh, it's just labor.
General- contractors, thatrs pretty much

all they do. They supervise the work of
others. Itf s reaJ-1y just labor. They
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don't real ly do any mat.erial- s . They

don't real ly do any equipment. They are
supervisirg, but they need to be

licensed.

The statute substantial
compliance is one thing. This is no

compliance. They're a contractor and for
them to argiue otherwise is disingenuous
to this Court and it's disinqenuous to
the construction industry to try to make

that argument j ust to keep a l- ien because
they still have their action against TRP

but this ís j ust to put more pressure on

TRP.

Itrs simpJ-y you know, it.'s a

manipulative action to put more pressure

on TRP but you know what? It's just not
affected TRP. COBRA posted a bond; the
owner's been affected and this argument
does not fly. I've been in construction
law for fifteen years. f 've never heard
this argument. This is the first time
f rm hearing it and I bet. it's the first
time a l-ot of these people in the
audience because these are a1l
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experienced construction attorneys that
you're looking at and I know most of

them. Itrs not a valid argument and f
hope this Court does not adopt it.

MR. I^IIRTHLIN: Your Honor, if I

could briefly just for one minute? I

think this might be dispositive but I

think

THE COURT: Okay.

MR. WIRTHLIN: the other way, you

have a prì-ntout from the Nevada State
Contractors Board if the Court would like

to see that

THE COURT: I would.

MR. WIRTHLIN: pointing to what

is not a licensed subcontractor at the

time of this contract.

THE COURT: Thank you.

MR. WIRTHLIN: Afso there is

that's the finding from the State

Contractors Board.

THE COURT: Great, Thank you.

MR. WIRTHLIN: ( Indiscernible ) back

to the investigation. Proimtu was not a

licensed subcontractor. What they did
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h/as come on and assemble. Vüe need to
bring our tools on. These are obviously
enormous pieces we're \^/orking with. We

need some tools, we need a frame,
whatever they needed and they got it
done; that is l-abor.

Secondly, Your Honor, the issue of
prejudice, I think, is mistaken. It's
not prejudice. Any contractor who has a

f ien fil-ed against him them because
they didn't pay, is prejudiced to a

degree. Itrs undue prejudice. Did'h/e
unduly prejudice them? And the answer to
that is no r there's no dispute Proimtu
did the work.

Finally, the l-ast thing I want to
say we talk about who's affected; COBRA's

affected, the owner's affected, Emily
Deck's affect.ed, Proimtuf s affected.
That's the entire purpose of the statute,
so that people who come on and perform
work can be paid. That's the purpose of
the mechanics lien statute.

Thank you, Your Honor.

THE COURT: So what we're trying to
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do is essentially take a contract that is
defj-ned and interpreted under Spanish law
and try to argue what it means under
Nevada l-aw. Thatrs what ü/e're doing.

But my question for you Lwo is, this
contract !üas to be interpreted under the
laws of Spain, right? I mean, if I look
at this correctly, I don't think anybody
has disagreed the contract, through scope

of application shal-1 be governed by

Spanish law and be interpreted in
accordance therewith.

So it's nice that we've argued about
what a contractor is and what a

contractor isn't under Nevada law but
wouldn't we go back and look under the
laws where this contract was drafted to
make that determination?

MR. WIRTHLIN: I think, Your Honor,
the only thing I would say is with
respect to that, Spanish law
(ì-ndiscernibl-e) if there's a dispute
about payment, which there's

THE COURT: We do.
MR. WIRTHLIN: Vüe11, there's
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certainly an undisputed nonpayment but

the forum selection clause is Spain.

This though, is, I believe, a separate

sphere, which j-s Nevada lien law, which

applies regardless of that provision.

And ag'ai-n, we can submit briefs on that
(indiscernibl-e) Court would like.

THE COURT : Okay, Thank you .

MR. MEIER: Your Honor, can I just

be heard real- briefly

THE COURT: Sure.

MR. MEIER: on behalf of TSE, the

owner?

THE COURT: Sure.
MR. MEIER: Because obviously, this

is Ms. Pintar's motion but we are a very

interested party in this. And I just had

a coupJ-e of things that appeared to maybe

get glossed over that I wanted to
highlight.

One is that Ms. Pintar pointed out

that in the contract, that there was a

price breakdown not just for labor, but

for labor and materials. So if that's
what they've contracted for, then I'm not
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really sure why \^¡e go beyond that and

spend all- this other time.
As far as the i s sue about owne r' s

notice, you know, I've heard a l-ot of
what sounds Iike evidence to me and a

distinct lack of witnesses, just lawyers
talking. And I woul-d certainly, on

behalf of the owners, say that if the
Court ís at aII inclined to think that
the owner's notice j-ssue is dispositive

that or is something that needs to be

considered in ruling on Ms. Pintar's
motion or petition, that the case is
simply not in a posture where you can do

that because you havenrt heard any

evidence of supposed owner's notice.
Yourve heard counsel- make representations

about what they think the evidence would

show. That's it and that's insufficient

for you to make that argument.

So if you think that that is a

thread that needs to be foll-owed and I
am not, by any stretch of the
imagination, suggesting that is but if
you disagree with fl€, as j udges sometimes
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do, then I would j ust point out that you

absolutely cannot deny Ms. Pintar's
petition on that basis because you have a

lack of evidence. You woul-d have to, in
our view, set that matter out for further
hearing.

MR. WIRTHLIN: Your Honor, if I
can two minutes? I woul-d object to
any type of argument considered because
no briefing, I believe, \^ras filed by that
entity. But to the extent the Court
wants to address that, page 15 of the
subcontract, I believe, is the provision

that was referred to. All it says is aÌl_

invoices have to have a "clear price

breakdown between materials and

services".

In other words, if there are
materials, you have to separate them out.
Itrs not saying that there are but if
there are, you have to spread them out.
You have to break that down.

Secondly, I would disaqree entirely
that the Court has not heard evidence.
That e-mail between COBRA and TPS was
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authenticated in the briefing in the
reply brief . TR Irm sorry, TRP says,
hey, yeah, that's an e-mail between COBRA

and TRP but it doesn't matter because the
general contractor's not the agent of the
owner for purposes of Chapter 108, that's
incorrect.

So I woul-d submit to the Court there
is more than sufficient evidence that
Proimtu provided only fabor.

MS. PINTAR: And the fast thing I
donf t know \^/hy they havenrt addressed it,
in this contract with TRP, they are
referred to as subcontractor. And I
think that's a compelling point that has

not been addressed and that goes back to
the contract. They're addressed as a

subcontractor because that's what they
ã rô

THE COURT: Okay. Anybody want to
say anything else?

MR. VüIRTHLIN: I woul-d simply say

this is a formal contract
(indiscernible) Al-so

THE COURT: That's what I love about
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a group of lawyers. Nobody trusts that
we I re done.

Irm going to take it under
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CERT]FICATION

T, Sara Bernstein, hereby certify that
the foregoing is a true and correct
transcríption, to the best of my ability, of
the sound recorded proceedings submj-tted for
transcription.

I further certi-fy
by nor rel-ated to any

that I am not
party to this

employed
act ion .

In witness whereof, I hereby sign this
date:
November 23, 2015

Sara Bernstein
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