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EIGHTEH JUINCIAL DISTRICT COURT
CLARK CQUNTY, NEVADA

In the mattey of . o
Case No.¢ ¥.15-083867-T

The BEATRICE B. DAVIS FAMILY HERITAGE Dept. No.: 26

TRUST. dated July 28, 2000, as amended en
Febroary 24, 2014

CHRISTOPHER D DAVIST QRPOSITION TO CARQLINE DAVIS’ MOTION TO
AMEND OR MODI¥Y ORDER PURSUANT TO NBUE 60 ( b)(3)

CHRISTORMER D, DAVIS, by and through his attorneys HARRIET ROLAND,

1%

g, of the ROLAND LAW FIRM and A YEHRONY L. BARNEY, Bsq., of the law office of

i

HANTHONY L. BARNEY, LTD., and hereby sabmits his opposition to Caroline Davig’
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(“Caraiine™) motion 1o amend or modily oider purstant to NRCOP 6(HY3) ("Motvn to

Anmend™y This pleading s bused on the Memorandum of Poeints and Authoritics attached

hirete, any wxlibits astached herets, and any oral argument that wili be beard in this mater.
BATED this 27 day of Asgust. 2015.

Respectiully Submitted, !,
ROLAND LAW FIRM ,-\
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Fapsiet M. RoTand. Fsq.
Attorney for Christopher D. Duvix

Respeetfully Submitted.
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fmthr}nyl Bawgf,’i Fge
Attorney for (husmpi:er D, Devis

[semainder  of  puge  intentionadly  left  blank]
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MEMORANDUM OF POINTS AND AUTHORITIES

L INTRODUCTION

This Court shouid immediately take note that this Motion to Amend Is a vexatious,
duplicative and unnecessary plsading. The galy relief Caroline seeks in this Motion to Amend
is for this Court to “assume jurisdiction over the Trust as a proceeding in rem.”! Caroline could
have simply have asserted this point in her Objection to Christopher’s Petiton for
Reconsiderstion flad on July 14, 2015 and Counterpetition, while ebjecting to other arguments,
o allow the Court to modify or amend the May 19, 2015 Order under the Petition for
Keconsideration. This would have saved the parties an inordinate amount of time and money at
reviewing, researching, drafting and arguing this motion and the opposition.  Unfortunately,
Caroline continues to file duplicative and unnecessary pleadings raising the costs of litigation.
while audacionsly arguing the incorrect notion in her motions requesting sanctions that
Christopher has Increased the costs of litigation.

Oaroling wiso inappropriately requests that this Court make 2 finding that “the transfer of
the Trosts sius [sic] Alaska to Nevada was consistent with the terms of the Trust”, which
would require an evidentiary hearing and the inclusion of the prior Alaskan Trustees as part of
this proceeding in the unlikely event she is successful in arguing that Tarja i3 not a current
beneficlary entitled to diseretionary distributions.  Yet, Caroline continues to argue that she is
only veqiiesting itformation and documents and that the Alaskan Trustees are not necessary and
indispensable paties to the litigation despite the fact they have the information she secks.

Unsatisfied with the court’s well-founded reluctance to exert jurisdiction overly improperly

 Caroling’s Motion to Antend, 17:23-24

ted
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seticed parties, it s apparent that Caroline, fu this Motion to Amend, is seeking to reargue her
griginal ptition — not seeking to modify or amend the order based op any ™ fraud” or “fraudulent
misrepresentations™,

Christopher agrees that this Count should amend the May 19, 2013 Grder, but not based
gpon NRCP 60(b)(3) and Caroline™s arguments contained in her Motion to Amend, Christopher
fas THled his Potition for Reconsideration filed on July 14, 2015 (“Petition for Reconsideration”)
aud his Reply to Caroling Davis’ objection to the Petition for Reconsideration filed on August
27, 2015 *Repiy”) outlining why the May 19, 2015 (June 24, 20135) Order should be modified

or amended.  As Caroline concedes in her Motion to Amend, the court improperly ook

Jusisdiction fa this matter as a “constructive trust”. Inasmuch as any of his Facts Presented,

Legal Autherity, and Logal Argument are relevant herein, they are hereby incorporated herein as
if fully set forth hovein,

Chistophier, however, opposes a motion to amend based upon Caroiine’s alieged
assertion of “frand” poarsuant to NRCP 50(b)(3). There has been no fraud, misvepresentation, or
misconduct herein by Christopher andfor hiis counsel to sarrant amendment or madification
under this rule.

The caly dasis for which the Court could possibly amend or modify the order hased
upon this rude is if this court includes ex parte communications by Caroline’s aitorneys as a
hasis far misconduct under NROP 60(b)(3). Then, Christopher asserts that such misconduct has
copusred on behalf of Caroline and her counsel, because the May 19, 2015 Order (June 24, 2015

Qrder) contadns handwritten intexlineations that appear to have been taken verbatim from an ex-

parte Jetter hy Caroling’s cannsel 1o the Court ("Ex Parte Letter). Although Christopher’s

counsel requested the opportunity to rebut the reguests and argument made in this Ex-Parte

N
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Letser to the Cowt, the Court did not respond to Christopher’s counsel, althongh it did incl ude
Janguage from the ex-parte communication in the May 19, 2015 Order.

§1. FACTS FRESENTED

Caroling’s Mation to Amend basically is another opportunity for her to continue ber
tncerest macrative to the Court from all prior petitions, objections (oppositions), and counter-
wmotions (counnter-petitions) she has filed with this Cowrt.  Inasmuch as Chuistopher 12, Davis
¢Christopher”) has alseady responded to or repiied 1o Caroline’s incorrect narrative, he hereby
incorporates {e Facts Presented in bis Pelition for Reconsideration and his Reply as if set forth
fully herein, Caroline Motion to Amend s clearly a duplicative, unnccessary, and, thes, a
vexatious pleading.

Caroline’s current motion, dased solely on her inaccurate narrative and interpretation of
ihe facis of this case, asserts that the order should be amended, because, according 1w her: 1)
Tarin's consent was not required to affect a change in situs: 2) Alaska USA was the then acling
(eustee and able to consent to the change in situs; and 3) Alaska USA did receive an opinion of
counsel as required by the terms of the trust. According to Caroline, Clristopher’s assertions
angd argament, which are contrary to her narative, allegedly consiitute fraud, and allegedly pive
this court fustification to amend or modify its ariginal order pursuant 1o NRCP 60(b} 3}

o be sure, Oaroline has simply put her own label of “fraud” on the proceedings without
any {inding, evidence, or showing that fraud actually exists. In fact, Cheistopher’s Petition for
Reconsideration and his reply to Caroline’s opposition to the Petition for Reconsideration
srovide evidenes that Caroline’s narrative is without support based on the available evidence
and the erms of the FET therefore, Christopher’s assertions and argument are grounded in fact

- pot fraud,

L]
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fn ke very introduction to the Court, Caroline misrepresents to this Court the actual
Saots of this case to further her new “frand” narative. Caroline asserts that Chrisiopher’s
stieged “fraudulent misrepresentations™ to the court “caused the court to enter an order
assuming jurisdiction over $ie Trust based upon a theory of “constiuctive trust.”™ Yet. it wag

Caroline’s own counsel that requested the court take jurisdiction as a constructive trust to which

the court agreed. This Court will recall that Carcline [, Davis™ legal counsed, Mark Solomon,
Eaq. (“Mr. Solomon™) initially argued that this Court should take jurisdiction over the TRUST,
because “there would be a constmctive trust here”d  The Court adopted Mr. Sclomon’s
argument as part of its order.d Caroline’s counsel made this request for the first thwe at the
hearing, thereby denying the other parties the opportunity to argue and briet this theory for the
court, and the cowt gave Caroline what she wanted ~ a constructive tust - even if it was an
incortest assuuption af “jurisdiction.” Christopher did not cause the courtto take jurisdiction in
ssich @ manner ~ 8 was at Caroline’s request, and the fact that Christopher is ensuring this court
fake proper jurisdiction, {f at all, is further proof that Christopher did not cause the court to take
juciediction uader a construgtive trust theory hased on anything he presented to the court.
Despite their aliegations to the contrary, Caroline’s counsel received full and vahd
service of Christopher’s Reply dated April 20, 2018 wherein Taria’s status as a beneficiary and
the resignation of Alaska USA and their lack of advice from counsel were raised. With this
notice. Caroling’s cownsel then advanced the theory of jurisdiction based on a construetive trust
at the April 22, 3015 hearing, This is significant because Caroling introduced the constructive

trust theory for the Sist Hme at the hearing in the hope that the court would take jurisdiction

H2 Caroline’s Motion to Amend 2:16-17.

7 Qe Transexipt fHed 4/28/201 5, Page 30:6.

<
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tased o her new argument, which, as stated above, desied all other parties the ability to
research or bricf the new theory, Nevertheless, the court adopred the theory based on Mr.
Selemon’s oral arguma.

Notwithstanding Caroling’s other misstatements regarding any alleged “fraad™ which
will be discussed forther helow, the fact remains that the change in situs is invalid because it
was not done aceovding to the terms of the FHT. Tarja is and was a discretionary beneficiary
sligible to receive distribations for health aducation maintenance and support from ber
hushand’s shase of the rust,  Alaska USA did, in fact, resign effective December 5, 2013 and
even if it had stabaarily retained some powers, was unable to authorize a change i situs
according the teams of the FHT, Finally, there was not an independent opinion or advice from
counsel provided to a properly serving trustee before the consent to change the situs was
efiectuated as reguired by the wust. Christopher has not made fraudulent misrepresentations o

this court — the terms of the trust and facts of this case provide evidence the contrary:

fherefose Caroline’s motion is without a reasonable basis and is frivolons.

HLLECAL AUTHORITY AND ARGUMENT

A, NRCP §HH)D) is the inappropriate way for Caroline to amend or modify the
seder of jevisdivtion takes Sy the Court, because there was no fraud,
misrepresentntion or misconduet by Christoplwer,

As an initial point, the Court should note that throughout Caroling’s argument, she

wouid have s Court ighave the terms of the Beatrice B. Davis Family Heritage Trust, dated

July 28, 2000 (FFHA™M), which a Court cannot or should not do, if it is to assume jurisdiction

aver the FHT. Throughout the cument progeeding, Christopher has alerted the court of the

4 Qoe May 19,2014 Osder filed June 24, 2015
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vasions tesvs and requirements of the FHT so that the FHT is respected both in form and
execution,’ which Caroline wishes this Court to ignore in order to of tain the relief she seeks.
The Cont shoulid not and cannot ignore the 1erms of the FHT.

Hersin, Caroline. through her atiorneys, has again made various misrepresentations in
her Motion to Amend. First, Carsiine bas alleged that they were not served with a copy of
Cheistophes’s Reply until afier the April 22, 2015 heari ng.® They sllege that Christopher argued
for the first time that Tarja was an alleged beneficiary and that the requisite consent was not

secetved for the ehange in situs at the April 22, 2015 hearing.”

Roth My, Solomon and Mr. Hood are aware that the Nevada Electronic Filing and

Conversion Rufes adopted by the Supreme Court of Nevada ("NEFCR") O(b) states that:
When a document is clectronically filed, the court or authorized electronic filing
service provider must provide notice to all registered users on the case that a
docuraent has been filed and is available on the clectronic service system document
repository. The notice must be sent by e-mail to the addresses furnished by the
registerzd users under Rule {3(c). This notice shall d¢ considered as valid and
effoetive service of te document es the registered uyers and shall have the same
fogad effecs as service of « paper document. (Emphasis added)

Additionally, the NEFCR 9(c) provides that: except for a suwmmnons or subpoenas, a party
consents to electronic service when that party registers with the electronic filing system. Mr.
Solomon’s office is registerad with the electronic filing system and the e-service master list for
{hia case identifies mot only Mr. Selomen and Mr. Hood but also 4 third employee of the firm as

recipients of slectronic service in this case.’

% It should not go imnoticed that Christopher was not represedted by counse! for the periods in which she seeks
tformation or docurents, but is reprasented row. See Declaration of Christopher D, Diavis Bled on 82W15.
6 Mgtion to Arsend §:11-13,

? yiotion to Amend, §:13-18, 611

$ Bee e-service master list for case - In the Matter of the Trust of: The Beatrice B. Davis Heritage
F15-081867-T iy wiznet {e-file service).

Trust-Case No.

8
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Furthermare, Caroling’s counsel has electronically served pleadings in thus malier,
besides the filod pleadings. making full use of the elecuronic fling system.” Particularly,
Caroline’s counsel has electronicaily served documents through the elecuronie filing system,
inciuding but not limited 1o, notices of subpoenas and a notice of deposition.'” {n Caroline’s
gleadings and notioss, Caroline’s counsel reforences Rule 9 of NEFCR as a basis for their
proper servive,'! This is plain evidence that Caroling’s counsel both make use of, are fully
sware of, and have a knowiedgeable understanding of electronic service pursuant to NEFCR 9.

Although the April 20% Reply was served on Caroline’s counsel weli in advance of the
hearing; Caroling’s counsel are surprisingly alleging they did not have this information in
advance of the April 22, 2015 hearing. Caroline's claims that Me. Bamey allegediy made
grguments segarding Taga's interest as a beneficiary and the improper change in trust situs for
the first time at the hearing ase verifiably false snd frivolous as evidenced by the fact that these
very arguments are clearly laid out in the reply filed April 20, 2015'% and the fact that Mr.
Sofomon and his kew frm. as registered users of the electronic {iling system. bad complete,
valid and legal servics a full day and a haif before the hearing.

Chrisiopher has not made false atiogations in this matter, but rather Caroline™s counsel
have made false allegations about the information they received,  Additionally, (Caroline
scnaily admits, cowtrary to the preceding six pages of her Objection, that Mr. Barney's oral

srguments wee based upon his Motion to Dismiss and his Reply to Ms, Davis’ Opposition to

9 ges My, Solomon's cwrrent and previous flings jo this case.

1 Qep tors Notices of Issuance of Subpoena Duces Tecumn and one Notice of Deposition electronically served by
Caroline’s counsel, witich are attached hereto and incorporaied herein as Exhibit F: See also, Mr. Sclomon's current
and previous flings in this case.

i,

i Qe Reply 1 Oppoaition Fifed Apedf 26, 2015
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the Motion to Damiss.”? This clearly reflects the disingenuousness of Caroline’s counsel in
casting aspersions wpon Christopher’s Jegal counsel when they clearly were aware that
Christopher’s counsel was making arguments based upon pleadings properly served upon them.
The mere salient issue is that Caroline’s counsel made these misrepresentations about
service. afier having been afferded the opportunity to read the pleadings, which, in ali
fikelibood, they did, because, ironically, it was Caroline’s counsel, Mr. Selomon, who
introduced for the Sivst time, the position that this court should take jurisdiction based on
theory of constructive trust at the April 22, 2015 hearing.' This position was not in any
pieading prior fo the hearing and the issee was not fairly adjudicated. Neither the Court nor any
party but Caroline’s counsel had an opportunity © rescarch or brief the theory of jurisdiction
hased on @ constructive teust. This cowrt’s ruling based on such an unnoticed argument was
clearly prejudivial fo all parties except Caroling and was Caroline’s clear response to
Chistopher's Reply,  Caroline s equitably estopped from arguing any altemate theory of
furisdiction fn this Motion © Amend, because she had the opportunity to assert her alternate
theory of jusisdiction, which the Court adopted.”
Futhermors, Caroline casts Christopher’s  facts, arguments aud assertions  as
0

“misrepresentations”, because they are contravy to her beliefs.  She also lacks evidence «

support her statements.

¥ See Caroling's Obisetion Gled 731715 at Page T:11-13 {(Christopher has not presented any new facts that wers
got presented i pleadings or falsely presented during Mr. Bamey’s oral arguments at the Hearing that may give
sive to this Cowrt recansidering its Ocder. Indeed, Chiistopher’s Petition for Reconsideration is nothing more than a
reiteration of the facts submitted i his Motion to Dismiss and bis Reply to Ms. Davis’ Opposition ta the Motion fo
iMsreiss.”

" Gon “Transcript fled Aprif 28, 20135, Page 306,

RU T

8 Qe Gardaer v, Pierce. 22 Nev. 146, 35 P, 782, 783 (Nev. 1894).
10
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First, she incorrectly alleges that Alaska USA provided an opinion of Alaska USA’s
counse! befese the changs in situs occurred; and she uses an e-ail'® from her counsel as the
alleged ovidenes that the reguisite opinion or advice about tax and other consequences regarding
a change in sttes from Trustes’s counsel was obtained to satsfy the terms of the trust.”’
Notably, Caroling’s counsel’s evmail fa fom counsel for the Trust Protecior Stephen K.
Lehnards, which states that an opinion of counsel was provided sulely to support the Trust
Protector Eelnards's actions'® The opirion referred to in Caroline’s e-mail is not provided so
it is unelear if tax or niher consequences were discussed or included regarding any infended
change it situs, Even so, the Trust Protector is distinet and different from the Trostee who was
required o obtaly adviee from counsel as 1o the tax and other consequences of a change in situs
ander the teras of the Trast.

Furthemtore, these is no evidence from Alaska USA that stales or indicates that the
Trastee shtained advice from counsel as to the tax and other consequences of a change in situs
required by Article Fourteen, Section 6, Paragraph | of the Trust before a change in situs was
allegediy exeouted. New evidence provided by Carcline shows that the Senior Trust Qfficer
for the Alaskan Trustess (“Ms. Tempel™) makes no mention of such an opinion in ler swom

deolaration or that the Alaskan Trustees even sought advice for the tax and other consequences

# Gea Carnling’s Objection filed T3 1715 at Exhibit 6,
% See Asticle Fourteess, Section 6, Paragraph 1, of the BEATRICE B. DAVIS FAMILY H ERITAGE TRLST.
dated July 28, 3000 {rast™)

% Gep Caroline’s Objection filed 731715 at Exhibit 6 which states “provided @ opinicn nf counsel with
dpcumentation supporting trust protecior action”

¥ Que Regponse of Dunham Trust Company filed 72972015 « Exiibit 1 (which will hereafter be referred i as
“Crust’) ro; Trust, Ariicle Fourteen, Section 6, Paragraph 1 (Except as expressly provided herein, the situs of this
agreament or any subivist established fersundse may be changed by the unanimous consent of alf of the
beneiiciaries then eligibis 1o receive mandatory or discretionary distributions of net income under this agreement or
such subtrust, with the consent of any then-acting Protecior and the Trustes thereof, which shail be given only
Trustee_has.obtained advice frot counsel 45 fo the tax and other consequences, of 2 change i, situs. (B

aclded).
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st woold result i a change of sitos.™® Therefore, the Trustee did not have the advice of its
oy eeunsel 1o properly proceed with a change of situs. It conld not properly change the situs,
withews running afoul of the FHTY therefore, Caroline’s representations, although zealoasly
advocated, dre incorrect.

‘Therefbre, fn the absenve of the Alaskan Trustees not obtaining the advice from legal
counsel as 1o the tax and other consequences of a change in situs, thus the Trust reguirement in
Asticle Fourtess, Soction &, Paragraph 1 camnot be satisfied and Caroline’s evidence supports
Christopher's argument that the change in situs is invalid.

Second, Taria Davis does, indeed, gualify as a “spouse™ despite Caroline’s assertions @
the contrary,  The terms of the FHT not only support Christopher’s contention, but they
designate her as a beneficlary, Bevauss Caroline reads the FHT differentiy does not, in the

1

feast, make Cheistopher’s representations “fraudulent”.  Furthermore, Caroline recognized
Tarja’s status as a beneficiary as the spouse of Christopher through her own actions ~ Caroline
was mailing Tarja notice of the proceedings to the address where she resides at with her
husband, Christopher.™

At the Apuil 22, 20135 hearing, Caroline’s counsel siated that there was no affidavit
proving that Tarja was married to Christopher Davis in an effort to bolster her assertion that
Taria was not & beneficiary for which her consent would be needed for the change in situs™
The Cowt also lamented that it did not bave such an aftid avit.® The Court is not empowered (0
siter the terms of the Trust in order to take jurisdiction with or without an affidavit from the

beneficiary unfess such a term of trust would violate public policy. Additionally, the rights of a

2 Son Caraline's Objection fied 7731415 at Exkilnr 4,
# e Supplemental Certificates of Mailing filed Aprii §, 2015.
2 Yoo the Transeript of the April 22, 2015 hearing, Page 16:23-25 and Page 17:1-3.

12
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venefieiary wndar the terms of the FIT do not require that a beneficiary go o expense of filing
an affidavit w protoct their rights, but notwithstanding the foregoing, the fack of such an
affidavit appears 1 be a factor in this court's prior decision 1o assume jurisdiction based on
theory of soustractive trust.”® Taria has now filed an affidavit in proper person establishing the
fact that she is and was Christopher's wife at tbe time of the February 24, 2014 amendment, and
that she has lived with Christopher since the beginning of their marriage.”® Therefore, she docs
qualify as a “spouse” under the tewms of the FHT and s an FHT bencficiary. This is clearly not
a misrepresentation deserving of a motion to alier or amend the order pursuant to NRCP
60(b)(3). Purtiienmone, the purported Nevada trustee {Dunham Trust Company) stated, “In light
of Taria Duvis’s recendy filed Dxvclaration, §U appears that the prereguisite consent of all
eneficiaries of the “Trust was not obtained by the Trust Protector in his effori w change the
Teast stias from Alaska to Nevada”® Therefore, Caroling’s motion pursuant to NRCP 60()(3)
should be dented in its entirety.

I The Mangugge of the foust controls and, because it was not adhered to, the trust
situs vemains i Alsska, shis Court lacks jurisdiction, and Christopher’s
statements ave not frauduient,

The change in situs is invalid because Alaska USA (“hereinafter Alaskan Trustees”) did

not obtals independent advice from and an opinion of counsel regarding the effects of the
change in situs confrary 10 the terms of Trast, As a resigned trustee, the Alaskan Trastees did

wot have the power to evaluate and autherize a change in situs according to the terms of the

B See Transeript fHed April 28,2015, page 43 fines 5-7,

# Sag Transerint Gied Apsif 28, 201 S hearing, puge 55 fnes 2-25 and page 56 fines §-f, See elso Order dated May
19, 2015, page 2 lines 16-17 swting: “iT IS FURTHER FOUND that the Court has no affidavit thar another
tereficiary existed at the tiee the first amendment was signed.”

3 See Declaration of Terla Davis filed as Bxhibit 3 to Caroline's Objection to Petition for Reconsideration tiled on
July 31,2015,

o
s
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Trist, Accordingly, Alaska retains jurisdiction over the Trust and this court does not have
Jusisdiction,  Clhristopher’s arguments in this regard are not “frandulent”, but supported by the
evidence and brought before this court 1o enable tiw court to properly assess jurisdiction, if any,
ihat Nevada may have over the Tiust, s alleged Trust Protector, and its alleged Trust
Investment Advigor,

L The Afeshan Tristees did aot foliow the terms i she Trust wien the alleged
change fnytes was mads fheselore, the change in trust situs @5 nvalid,

A trust may only be modified in accordance with its specific terms.”” Where a trust
instrument regquires the consent of specific parties in order for an amendment fo be vaiid. the
lack of conssat will invaiidate a purported swendment.”®  Herein, the change of situs was
purportedly seconsplished through a purported First Amendment to the Trust on or around
Febraary 24, 2014, However, cartain requirements were nesded © change the trust situs from

AT Y

Alaska to Nevadz, 1 Asticle Fourteen Szotion &, Paragraph 1, of the Trust, the requirements for
achange of situs are provided:

i

catublished heseandey may be changed by the upanimous consent of all of the
des then eligible to receive mandatory or discretionary distributions of net

i

Exoept as expvussly provided hevein, the situs of this agreement or any subtrust

income under this agreement or such subtrust, with the consent of asay then-acting
Srotector and the Trustee thereo!, which shall be given iy after Trustee has obtained

advice from counsel as to the tax and other consequences of a change in situs. (Emphasis
added).

% Gee Response of Lunham Trust Company dated July 20, 2015 at Page 3:6-8.

¥ Dadlinger v. Abal, 199 UL App. 3d 1087, 1059-1060 (1il. App. Ci. 1990 citing Parish v. Parish (1963), 29 UL 2d
41, 149, 103 NE2d 761, 766.) (It i5 elomentary that if the methiod of exercising a power of modificativa is
deseribed ie the huat wstrument, the power gan be assested only in that mannsc

W Wiltiams v Springfield Maring Bank, 131 1, App. 3d 417,475 N.E2d }122 (1985) {'This rule was applied where
the trast instrument permitied amendment by the seftiors, the appellate coun holding that an attempted amendment
by ouly one seftlor, after the other had died, was invalid.); Ses alse Restaiement (Second) of Trasts § 331,
fxpianatory Notes, comment 2, at 144 (1939) ( 0¥ he seitlor reserves a power 1o modify the st ouly with the
consent of one or more of the beneficiaries, or of the trustee, or of a third person, be cannot modify the trust without
sl consent.” )

14
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tn Cheistophisr’s Reply and at the April hearing, this Court was made aware that Tarja Davis, &
teneficiary of Trast, had not consented to the change in situs. Caroline offers evidence attached
1 ey Objection o the Petition for Reconsideration, which shows that Tarja Davis did not
consent t move the situs of Trust to Nevada.™

Fisthormere, new evidence demonstrates  that Christopher Davis did not have

independent counsel during the time of the purported change in sites.’® He was not provided

with an opinion of counsel as to the tax and cther consequences of a change of situs” He

appears to have been sourely aware thal M. i.chnard intended to change the situs of the Trust.
‘There was neither unanimous consent of all the beneficiaries nor advice from Trustee’s
counsel as to the tax and piher conseguences of a change in situs, As discussed above, Caroline
ases an comaii™ from her counsel as alleged svidence that an opinion of counsel was allegedly
peovided to satisfy this teust provision. Notably, this e-mail is from counsel for the Trust
Protector Stephen K, Lebnawdt, which states that an opinion of counsel was provided solely fo
support fhe Trot Provector Lefnards’s actions> The opinion referred to in the ¢-mail is not
meovided 80 it Is unelear i tax or otiier consequences were discussed or included regarding any
ttended change in situs. ¥ven s, the Teast Protector is distinet and different from the Trustee
who was required 1o obtain advice from counsel as 1o the tax and other consequences of a

ke
i

change in situs under the terms of the Trust.
Move fuporiantly, the Alaskan Trustees do not staie or indicate that they obtained advice

fom counsel as o the tax and other consequences of a change in situs required by Articie

¥ e Carnling’s Ubjection fled 7731715 at Exhibit 3.

5 Sew Dieclaration of Christopher Davis dated Avgust 15, 2015 and filed 8/27/15 (“Deglaration of Christopber
Davis™), Pavagraph 4,

# Sew Dreclaration of Christopher Davis, Paragraph 6.

2 ge Caroling’s Ohjection fled 73113 at Exhibit 6.
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Fourteen, Section 6, Paragraph { of the Trust.™ New evidence provided by Caroline shows that
the Senfor Trust Offioss S the Alaskan Trostees (“Ms, Tempel™) makes no mention of such an
opinton in her sworn declaration of that the Adaskan Trustees even sought advice for the tax and
othet consequences that would result in a change of situs.™ In the absence of the Alaskan
Trustees not ¢itaining the advice fom legal counsel as fo the tax and other consequences of a
changg it $itus, thus the Trust yequirement in Article Fourteen, Sections 6, Paragraph 1 cannot be
satistied.

Natably, the Alaskan Trusiees represented in their resignation that they were no longer
serving as frustee of the Trust after December 5, 2015, Although the Alaskan Trustees now
glaim to have retainad some of the powers of a trustee, they had already resigned and therefore
cannot be considered the trustee after December 5, 2015, Assuming arguendo that the Alaskan

Trastevs could evaluate and authorize a change in situs as they now claim, the TRUST still

requires that the Trustee, not the trust protector, receive advice from counsel prior to authorizing
a change o sttus, The TRUST provides the trust protector with certain powers regarding the
matee’®  None of these powers include the power o provide legal advice to the tustee.
Therefore, the Alaskan Trustees is not authorized to rely on the advice of counsel for the wust

wotecior,

¥ See Caroiine's Dbjection fled 731715 ar Exhibu 6 which states “providsd an opinion of counsel with
documentation supporting trist protector action™

% See Response of Dumbam Teust Corpany fiied 7/29/2018 at Bxhibit | (which will herenfter be referred to as
VIrusC) rer Trust, Artigle Fourteen, Seciton 6, Paragraph | (Except as expressly provided bereing the situs of this
agreement or any subdrust established hereunder may be changed by the uoanimous consent of ail of the
beneficiaries thew eligible to receive mandatory or diseretionary distributions of nat incoms under this agreement or
sueh subbrust, with the conpsent of any then-acting Protector and the Trusiee thereof, which shall be given only afier
Trustee has obtained advice from ceunsel as o the tax and other conssquences of a chungs In situs. (Emphasis
added),

¥ See Caroling’s Objection filed 7/31/18 af Fxhibit 4.

M Trus, Asticle Bleven, Section 8, Paragraphs a-d, providing fhat the frust protector may: appoinl or remove
wustees; advise the trustee regarding distributions; add bensficiaries; and aliow beneficiaries to purchase (rust
groperty on favorabis ferms,

16
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The Trust reguives the trustee to obtain an opinion from counsel independent of the

protsetor, prier to authorizing 4 change in situs. As Caroline knows, the Trust retteves the trust
protector of all fiduciary responsibility regarding other roles the trust protecior fills and in
cowncetion with his role as trust protector.’” Theve wonld be no reason 1o include the provision
requiving the trustee to obtain advice from counsel if the irust protector could simply provide
this opinion, while being absolutely free of any fiduciary duty to the Trust or iis beneficiaries,
In other words, the purpose of the trustee obtaining the advice of counsel 18 1o protect the
beneficiaries of the Trust; and this purpose is wot fulfilled by obtaining an opinion from one who
is volicved of all fiduciary duty foward the Trust and beneficiaries. The Trust required more
than the pratecior ov the protector’s attomey 1o provide advice regarding the change in situs to

protect the beneticiavies; the Trust requires an opinion or advice from an independent attoraey

provided an e-mail and billing statements as evidence purporting that the Alaskan Trustees were

provided an opiaion of counsel. However, the e~mail and billing statements, at best, indicate
at Mr. Lehnandt, as trast protector, may have discussed legal matters with Mr. Brisiawn., In
My Rrislasn’s e-mail he explicitly states that he was retained by Mr. Lehnardt,™ The billing
statements, if and to the extent they can be relied upon, only indicate that Mr. Lehnardt received

and couveyed information from &iy attoruey 1o the Alaskan Trustees and Dunham Trust

Company >

7 Truse, Artice ¥lgven, Section 8, Page 11-5, Lest Paragraph, stating “Some of the persons selected as Trost
Seoloctor or suceessor “rust Protector may have other personal or professions] relationshins which may Inpose 6r
fvoly Biduciary or othies duties ro me. 1 hereby fully relieve such Trost Protector from 2ay such duties t© the extent
the Trust Protector is actwg as Trust Protecior”

% Gae Carcling's Objection dated 7/31/15 at Exhibit 6 re: email from: Deanis Brislawn,

¥ Goe Carcline’s Ohigetion duted 773 1/15 at Exbinit 7 re: biliing statements fFrom Stepheo Lehoardt.

17
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It showdd be noted that the Trust clearly states that the trustee can provide its consent
“gade after Trusiee Say eblained advice from counsel as 1o the tax and other consequences of a
change i situs.™® At the April 22, 2013 hearing, Caroline, throngh Mr. Solomon, represented
o this court that the consent of the trustes was signed by the Alaskan Trustees, Dunham frust
Company, Caroling, Christopher and Winfield, He then stated “and after this docurnent was
signed, then Mr Leshardt went out and got his advice of connsel, got a written opinjon, and
prepared the Hest amendment”™ ! According © Mr. Solomon’s representations i the court, any
alleged apinion of counsel was provided after the trustee had already provided consent. 1t the !
coust doea not require an independent opinion of counsel as requived by the trust and assuming
there was an alicged opinion of ¢counsel provided to the trustes through Mr. Lenbardt, this
apinion would still have been deficient as it was apparently provided after the trustee allegedly
corented to the change v situs, and “not before” as required by the terms of the Trust.
Therefore, the fegal opinion provided to the trust protector was improperly obtained or contrary
to the wems of he Trust for purposes of wreviding a change in sitos.

As stated above, however, Caroling has no evidence that the Alaskan Trustees ever
wegived advive o1 an opinion independent of Mr, Lehnardt, as trust protector. In the only sworn

decument on tiis issue, the Alaskan Trustees senior trust officer makes no mention of an

independent apinion of counsel or even any opinion or advice of counsel being provided by Mr.

R

3 e

{ chnards, This ghaving omission in Ms. Tempel’s declaraiion seems o suggest that Ms. Tempel
was unwilling or unable to acknowledge receipt of an independent opinion of counsel or

Caroline fatled 1o obtain a swaen statement that Alaskan Trustees had in fact received such an

0 Qee Article Fourtesn, Section 6 Paragraph 1.
 Que Teanseript dated 472872013, Page 22:12-23
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dependent apinion from counsel prior to the change in situs as required by the terms of the
Trust, Again, Christopher has repeatedly stated that the Alaskan Trustees are an indispensable
pasty to this action for purposes of determining whether there was an appropriate change in situs
aveording to the erms of the trust, which is further evidence that the Court must reconsider its |
peior order ansd declare that the Alaskan Trustees are an indispensable party to this action, which
i discussed further below,
Recause the conditions under the terms of the Trust were not folfilled, there can be no |
change in situs, The situs of the Trust remalas in Alaska, Thus, this Court is without a basis |
uport wihich to abtadn i rem jurisdiction over the Trust.

i Aduskon Srustces i not reteiy or have the powes 10 authosize a change in
sitas far the Trust bdecesse they no losger had the authority to mabe the

shauge fo st

Casoline claims that the Alaskan Trastees did not effectively resign as Trustee of the
Trust until February 24, 2014™ “This is contrary 1o the resignation of AUTC which states that
he “rosignation as Trustee is effective as of December 3 ., 2013 or upon the acceptance of
srusteesfilp by a successor trustes, whickever occurs earlier. M3 R is clear from the Ms.-
Tempel's deciaration that the language contained in the resignation is that the Alaskan Trustees
sesigned effective December 8, 2013, and thexefore were not then serving as trusiee of the Trust.
Undesr the torms of the Trust and as a resigned trustee, the Alaskan Trustees were an: able ¢

authorize a chaugs in situs,

3 S,

2 ae Motion fo Amend at Page 13 and Exhibit 2 referenced therein: See also Caroling’s Objection dated 7

Page 10: 2-10. See also See Caroling’s Otjection dated 73113 ar Bxhibit 6 re: AMidavit of Janet Tempal,

4 Qo Caroline’s Petition 1o Assurne Jurisdiction Over The Beatrice B, Davis Family Heritage Trust, Dated Juiy 28,

2000, as amsnded on February 24, 2014 To Assume Jarisdicrion Over Christopher D. Davis as Investment Trust
Adviser asst Stephen . Lehinardt as Distribution Trust Advisor; Te Confiem Dunbara Trust Company us Direeted
Trustee: and for Immediate Disclosure of Docaments and Infocmation from Christopher DL Davis ("Carbling’s
Stition”) at Exhibit 4 re: Resignation of Trustes dated October 3, 2013,
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Additionally. Caroline, through Ms. Tempel, alleges that Alaskan Trustees retaed trust
duties and powers after the December Sth date identified in the Alaskan Trustees” resignation. ™
M. Tespel claims that the Alaskan Trustees retention of trust dufies and powers is pursuant o
Alaska jaw ¥ They fail to revognize, however, the distinction between a trustee having “full”
powers ad “necessary” powers as designated in the statute.

Alaska Statutes, section 13.36.577(1) (FAS 13.36.0777) provides that “until the nust
property is delivered © a successor trustee oF another qualified person entitled to the trust
seoperty, 4 frustee who has resigaed or been removed has the duties of a trustee and the powers
secessary & peotect trast properiy.” The statote clearly provides that a resigned trusice his
something dess than the full powers available to a currently serving trustee with its gualification
of “necessary powery™ in iis statutory Janguage. 1f the Alaska statute intended that the trustee
would rotain all or fall powers it would have simply stated that the trustee retains all the duties
and powers of a trustee, However, (he statute makes a distinction and provides that the wrustee
retains duties but ondy trose powvers secessary 1o protect trast property.

i 2 necessary power of a Trustes one that wonld allow the trust situs to he moved from
one sate 1o another after the Alaskan Trustee’s resignation? No, the power to consent 10 a
change in situs or eves the power o evaluate such a decision is not necessary o protect trust
property ander the legislative history of Alaska Statute 13.36.077, which states that the purpose
of this statute was simply to encourage a resigned trustee to promptly delivey trust assels to a
sow tustee Y Accordingly, the powers provided to a resigned trustee by AS 13.36.077 are

32 4

Hinited to only thase povers wquired to protect trust assets and to transfer assets. This would

H Motion to Amend at Fage 13:1-2.
4 Motion o Amend ag Bxhibit 2,

20
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inchude the power t prevent distributions or the power 1o sign transfer of ownership documents.
However, the siatute does not provide a resigned trustee with the power to evaluaie and
authorize a change in situs, a condition precedent to transferring assets to any new lrustee ina

aew situs,

Fethermore, there is no ovidence to supgest that a change of situs was neces
Surely, Caroline will argue that the new trustee was a Nevada trustee to whom the transter
would be mads; therefore, a change in situs was necessary; however, we do not have an opinion
of counsed for the Trustee to determine whether a change in situs was “necessary” or whether
another Alaska trustee was unavailable, We, likewise, do not have the opinion of counsel ol
trust pretector regarding these issues. The alloged chaunge in situs was, at most, voluntary,
hecause it 13 clear that trust property could have been transferred to another Alaskan trustee. It
was also alfegedly done without adhering 1o the requirements of TRUST in obtaining the
requisite decumentation and/or consent; and by a Trustee that allegedly had Hwited powers, if
any, at the time the alleged change of situs was gffectuated.

Further evidence of the limitations of the power of the Alaskan Trustees is evidenced by
the resignation document itself, Since Ms. Tempel indicates that the Alaskan Trustees knew
they retained some duties, then their resignation on December 5, 2014 (befors the acceptance of
trusiceship By a successor frusieg) was executed to limit their powers and their exposure 10
Hiability for any possibie breaches iu their fiduciary duties toward the beneficiaries of TRUST.
i their resignation was to be totally ineffective until the acceptance of a successor trusiee (thus
foraing the Alaskan Trustees to retain gl powers of a trustee and, in effect, continue serving as a

frnstes), then the fanguage of the resignation document would have read that the “resignation

 The Alaska State Legislture, 25% legisiature Commintes Minutes, Senate Judiciary Pebruary 15,2008, 138 PML
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was effestive on Decernber 5, 2013 or upon the acceptance of @ successor trustee, witichever

SECRTS e,

Mote sisply, the Alaska Trustee could have made the resignation effective upon the
aceptance of & sucgessor trustee, if they Iatended 1o retain all powers associated with being
Trust's Trustess However, it is clear that the Alaskan Trustees intended theiv vesignation to be
effective gt he datest on December 5, 2013, Ms. Tempel and Alaskan Trustees sere thus
aware that they had fmited powars of 8 resigned trustee to only those necessary to protect trust
propesty pumsnant o the Alaska statute, which was to protect them from further lability. They
intended not 10 have the full powers associated with being a frustee; otherwise, they have

efftively misrepresented thely resignation 1o she beneficiaries, this Cowrt, and those invalved

LA

i TRUST.
Assuming arguendo that this court faterprets the retention o f some powers of an Alaskan
trustee fo qualify a resigned trusise as the then serving trustee under the terms of the Trust, the
question stll senwdns as to whether the Alaskan Trustees, after their resignation, retained the

power 1o authoise the change in situs and whether it was necessary. If this Cowrt is

comibriable in interpreting the law of Alaska, the statute can only be read as providing only fhe
|
SOWOrS HEoessary 1o protect the assets of the Trust, This interpretation lends support thit such

retained powess would not inchide a change of situs, leaving the situs of the Trust in Alaska . M

surt believes that the Alaskan Trustees were allowed to change the situs, then they are a

EA,\ \

secessary and indispensabie party to this action, and if they cannot be joined to the action, then

Ay

{his action must be dismissed,

at hitp waw.ieg:ia;.stam.aég.us.»’basisfgt‘;_z;iﬂgie__minut-:.asp?‘sessis:n"s;?.ﬁ.
22
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sersona! jurisdiction Caroline has neither affected personal service on Christopher nor plead the
propricty of pevsonal jurisdiction under the due process clause of the 14" amendment. Again
there is no & personam jurisdiction over Christopher and therefore no finding of contempt can
he made.

3. Caroline’s Motioy is deficient based on NRS 22.030 because it facks an affidavit

of the faets constituting contempt.

NES 22.030(2) states that “if a contempt is not committed in the immediate view and
presence of the court or judge at chambers, an affidavit must be mresented to the court or judge
of the facts consiituting the contempt, or a statement of the facts by the masters or arbitrators.”
Regarding e reguivement, the Nevada Supreme Court stated *The Jaw is clear in ievada that
before 4 voust can assume jurisdiction to hold a person in coutempt, an affidavit must be
filed. "

Here, the alleged contempt did not happen in the immediate view and presence of the
coutt. Therefore, in order to satisfe NRS 22.030(2) there must be an affidavit filed with the
court showing the facts constituting contempt. Caroling has not filed an uifidavit of the facts
comstituting the vontempt. Therefore, this conatitutes a lack of jurisdiction by this Court.

4. Fven if his cowrt asserts jurisdivtion to adjudicate the contempi proceedings,
Cheistopher objects to this court hearing the countempt proceeding pursuant to NRS
23330,

NRE 22.03003) states that: “Except as otherwise provided in this subsection, it a

conterupt is not corumitied in the immediate view and presence of the court, the judge of the

16 Rlackmer v. Uniited States, 284 11,8, 471, 433, (118, 1937) (explaining that conteropt proceedings cequire in
personam jurisdiction over the defendact.}
2 gwad v, Wright, 106 Nev, 407, 409, (Nev. 1990)

Docket 68948 Document 2015-30659001132
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coart iy whose centemipt the person is alleged to be shall not preside at the twial of the contempt
gver the objoction of the person.” NRS 22.030(3) is subject o iwo exceptions which are
inapplicable here ® Discussing the predecessor to NRS.030 the Awad court stated:
The logisiature has thus declared the public policy of the state, not so much for the
srotection of an individual litigant, as for the preservation of the respect and high regard
the public has always maintained for the conrts . . .. And so the legistature of this state
folt it jmportant o eliminate the possibility of a reasonable apprehension that a judge

nxight not by eotirely free from bias in enforeing the ovders and decrees of the court of
which [she] he is the judge.™

.

Here, the alieged contempt did not eeewr in the immediate view or presence of the court
and is viot subfect to either of the tweo statutory exceptious, Therefore, i this court finds that its
gssumption of jurisdiction was not improper, Christopher objects to baving the contempt
proceeding heard before the Honorable Judge Glovia Sturman { “Judge Sterman”}. According to
NRS 22.030 fudge Sturman must recuse herself and the contempt proceeding must be heard by
a different judge.

D, LACK OF PROPER NOTICE OR IDENTIFICATION OF ACTS

CONSTITUTING CONTEMFPY

1. Sesmite Caroline's assertion’s The May 19, 2015 order is unclexy, non-specific,
H ¥

or ambigaous,

Geen assuming arguendo and in the unlikely event that this court asserts jurisdiction
regarding the underiying order or the contenspt proceeding and Judge Sturman is not required to
secuse herself, contempt is not available because the order is unclear, nou-specific and

ambiguous. Caroline correctly points out that contempt must be based on an order which makes

“the details of complisnce i clear, speeific and nnambiguous terms so that such person will

M Kan NRE 2203003 {adand (by
¥ 1d at 416, citing MeCormick v. Sixefr SJudical Dist. Court, 218 P2d 939, 943, (Nev. 1950}

14
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readily know exactly what duties or obligations are imposed on him.™ The Supreme Court of

ovada found that where an injunction specifically prohibited the Department of [ndustrial
relations from refusing to accept or process future olaims from the Blaintiff, the party could not
be hold in conterapt fur deliberately denying all of the defendant’s claims.” 3 The Court reasoned
that deliberate denial of ali claims was not the same as a refosal to accept or process the claims
and thereinre was not in violation ¢f the clear, specifie, or unambiguous terms of the order and
therefore zould net be the basis for contempt.

Here, the underlying ovder was unclear, unspecific, and ambiguous by s very terms,
especialiy given the circumstances of its entry. At the hearing the court appeared to hmif s
holding o roquire only information in Christopher’s possession as investment advisor, This s
evidenced by the iranscript and the faet that every attomey at the hearing (with the exception of
Caroline’s sttorney) signed Christopher’s proposed order signed acknowledging this fact. The
confusion hegan when Caroline’s counsel submitted its competing order in secret with an

stached ex-parte fotter seiting forth further wn-noticed arguments in support of her order.
deseribed above, Carcline’s proposed order would bave specifically and siearly required
disclosure of thie documents npon which she appears fo base her ¢labn of contempt. Her order
however was not signed by this Cowrt. Caroiine however, appears to have successtuily
nersuaded the coun post-hearing o inciuds certain language which caused forther confusion as
¢ was nat in conformance to s cowt’s clear oral ruling and anclear in its interlineations.

While move expanded than Christopher’s proposed order (which was based upon the oral and

minsts transeripts) it was still far more limited than Caroline’s propose erder. the issue became

 Southwest Gas Corg, v Fintkote Co.-ULS. Lime Div, 99 Nev. 127, 131, (Nev, 1983)
U Dgparinent of Indus. Kels., Giv. of Findis, Ins. Regulation v Afbanese, 12 > Ney, 851, 837, (Mev, 1996)
21
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even more muddled when Caroling issued subpoenas seeking information which was not In

Chiristopher’s possession fu his role as investment trust advisor or as manager of the FHT, These

| subpoenes were ssued prior o the entry of this court’s order. This confusion is exacerbated by

the fuct that jurisdiction was allegedly taken under a theory of constructive trust, which remedy
sequires jurisdiction to first be proper prior to the constraction of a trust by court remedy.

Essengially, Caroline seeks to have this court find contempt based on an order that is not
clsar and unambigueas, and does not reguire specific information that cune could reasonably
ascertain based upon the interiineations andior the order itself. Additionaily, the court
specitically rejected an order whicl would have required production of spevific documents and
nformation, instead requiring information {(although ambiguously) in a more limited capacity.

it is apparsat that Carofine belicves that any information in Christopher’s possession,
custody or control is fair game, however the order is limited by the requirement that the
iuformation be in his roles as ivestment trust advisor and manager of FHT Holdings LLC,
while 1t is unclear i possession, custody or control refers o both of his alieged capacities.
Caroling’s assertion that the order is clear specific and unambiguous is belied by her inability o

inake an argument for conternpt based ou the order itself. Instead, Caroline improperly attempls

t tie in her origingl petiden claiming that the original petition sought certain specific

information and the ovder allegedly granted the petition, therefore improperly arguing that the
court recuiired disclosie of the information requested in her petition. These incorrect and
vexatious allsgations which clearly are not based upon the facts of this case should be
disegarded by this Cowrt. These allegations, however, demonstrate that apparenily even
Caroline §s wnciear about what this cowrt’s order actually provided in terms of the information

she seeks, Therefore. Christopher carmot be held in contempt based apon this Cowrt’s order.

SHg
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E. CONLLUSION

Wherelore, Christopher £ Davis cespectfully requests that this Court deny Caroline’s Motion 10

its

Hoid Chrisapher in Couterpt and For Attorneys” Fees and Costs 1 s
Caroline take nothing thereby.

LI )

Respect{uily Submitied,

RELAND L.n.w;_lrigz'&g

LB NS

ot 4. Roland, Esq.

Furt

Auorney for Christopher 0. Deanvis

Respactiully Submitted,

ANTHONY L. BARNEY, LTD.

o

gutively, and that

-

Anthony L. Barney, Ked-

Atiorney for Christopher D, Davi,

17
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CERTIFICATE QF SERVIUK

{ bereby centify that { am an employee of Anthony L. Bamey, L., and not a party to this action.

Sl
farther cortify that except as otherwise noted on Angast & ¥ 2013, [ served the foregoing

OPPOSITION TO CARQLINE DAVIS' MOTION TO HOLS CRISTOPHER D. DAVIS

IN CONTEMPY AND FOGR ATTORNEY’S FEES AND COSTS by first class US mail,

postage prepaid, upon the following persous or entities:

Cheryl Davis
5403 Wast 134 Terrave, Unit 1525
Overland Park, K8 65209

Tarla Davis

3003 North Beverly Glen Circle

Las Angeles, California 90077
Al

514 West 26" Streat, #3E

Hansas City, Missouri 64108

Winfield B, Davis

Skyiine Tervace Apts.

430 Figueroa Terr. Apt. 529

Los Angeles, California 90012-3072

Ags Davis

oA Winfield B Davis
Skyline Turrace Apts.
930 Figuevoa Terr. Apt, 329

Lag Angeles, California 90012-3072

Christopher D favis

3005 North Beverly Glen Circle

Los Angeles, California 80077
And

514 West 26™ Street, $3¥

Kansas City, Missouri 64108

Registered Agent ‘Soiulwns, mc
Resgistered Agent for FHT Haldings, LLC, a Nevada Limited Liability Company

4823 Weat Nevso Drive, Suite 2
Las Vegas, Mavada 88103
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JONATHAN W, BARLOW, ERQ
e CLEAR COUNSEL LAW GROUP
3 50 Stepharde Street, Suite 101
Henderson, Nevada 89012
4 Sonathan@clearcounsel.com
s Attomeys for Stephen Ko Lenhardt
8 Mark Selomon, sq.
Joshua Hood, Bsq.
7 Soroney Dwianine & FrREgR, L1,
a 9060 W, verme Ave,
Las Vegas, NV 89129
@ Artorney for Petitioner Caroline Davis
¢ Drusham Trust C;om;}am
11 ofo Charlene Renwick, Bs q.

Lee, Hemandez, Landrum & Gavolalo
18 7573 Vegas Drive, #150
fas Vegas, Nevada 82128

i5 ,nuélmee of A:n‘honv L. :Samu Lid.

Pl
i

Py B
@

ek
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Letter to Joshua M. Hood, Esq,

Angast 21, 2015

Page3olld

on July 30, 2615, You, Mr. Solomen and a legal assistant were all electwonically served
with the order shortening time on July 30, 2015.

It v unclear to me why you would engage in such verifiable misrepresentations,
however if you fail fo withdraw these misrepreséntations, I will be. forced to fil€ the
accompanying Motion for Sanctions. Please consider this letter and the attached Motion
as service of the Motion for Sanctions. You now have 21 days to voluntarily withdraw
the above misrepresentations according the safe harbor provision of Rule 11{¢)(1}{A).

Feel free to contact my office with any questions or concerns, as I Jook forward to
resolving these issues with you. -

Sincerely,

ANTHONY L. BARNEY
Attorney at Law

ce; Via U.S, Mail:
Client
Harriet Roland, Esq.
Charlene Renwick, Esq.
Jonathan Barlow, Esq.

Docket 68948 Document 2015-30659001002
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ELECTRONICALLY SERVED
06/08/2015 01:43:40 PM

NOTC
1 Mark A. Solomon, Esq.
Nevada Bar No. 0418
2 || R-mail: msolomon@sdinviaw.com
., il Joshua M. Hood, Esq,
@ 1 Nevada Bar No, 12777
| E-mail: jhood@sdinviaw.com
4 1| SoLOMON DWIGGINS & FREER, LTD.
060 West Chevenne Avenue
5 {Las Vegas, Nevada 89129
Telephone: 702,853.5483
6 || Facsimile: 702.853.5483
7 Attorneys for Caroline Davis, Petitioner
E:
9
10 DISTRICT COURT
g f CLARK COUNTY, NEVADA
& In the Matier of Case No.: P-15-083867
B 12 Dept.:  Probate (26)
B The BEATRIC B, DAVIS FAMILY
2 13 || HERITAGE TRUST, dated July 28, 2000, as
14 amended on February 24, 2014
15

NOTICE OF ISSUANCE OF
16 SUBPOENA DUCES TECUM
{(No Appearance Reguired)

17

18
© PLEASE TAKE NOTICE that CAROLINE DAVIS, by and through her counsel of,
20 Mark A. Solomon, Esg. and Joshua M, Hood, Bsq., of the law firm of Solomon Dwiggins &
21 Freer, Lid., has issued a Subpoena Daces Tecum for Records (“Subpoena™) 1o ROLAND LAW
2 IRM. ("ROLAND™)., Pursuani to the Subpoena, attached hereto as Exhibit 1, ROLAND is
2 required to  respond by delivering a  true, legible, and durable copy of the
24 1017

25

2 |

27 Wit

28
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1 {frequested records io the offices of Solomon Dwiggins & Freer, Lid., 9060 West Cheyenne
2 || Avenue, Las Vegas, Nevada 89129, no later than Jung 25, 20185,
3 DATED this 8™ day of June, 2015.
4 SOLOMON DWIGGINS & FREER, LTD.
5 e /‘—;;’ o
By: i‘/. /%.::‘7(5:;) ‘?
6 MARK A. SOLOMON, £SQ,
. Nevada Bar No, 0418
! E-mail: msolomon@sdfnviaw.com
JOSHUA M. HOQD, ESQ,
8 Nevada Bar No, 12777
g E~-mail: jhood@sdfnviaw.com
.9 Cheyerme West Professional Center
9060 West Cheyenne Avenue
10 Las Vegas, Nevada 89129
1 Telephone (702) 853-5483
i Facstmile (702) 853-3485
12 __ Attorneys for CARQLINE DAVIS
13§
” CERTIFICATE OF SERVICE
15 I HEREBY CERTIFY that on June 8, 2013, pursuant to NRCP S{b)(2)(B), 1 placed a true
6 and correct copy of the following NOTICE OF ISSUANCE OF SUBPOENA DUCES TECUM
: 7 FOR RECORDS, in the United States Mail, with first-class postage prepaid, addressed to the
(8 following, at their last known address, and, pursuant to Rule 9 of N.E.F,C.R., caused an clectronic
< 19 copy 1o be served via Odyssey, to the email address noted below:
Mail only:
20 1 rarja Davis
21 3005 Morth Beverly Glen Clrcle
Los Angeles, California 90077
22 and
514 West 26™ Street, #38
23 { Kansas City, Missouri 64108
24 | Ace Davis
5 | ¢/o WINFIELD B. DAVIS
366-6 Habu Aridagawa Arida
26 | Wakayama 643-002S
JAPAN
27
28
2of3
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And did mail via US Mall and email Via the Cowrt’s electronic system, leNet pursuant to Rule
9 of NEFCR at the email address noted to the following:

o]

HARRIET ROLAND, ESQ.,
ROLAND LAW FIRM

2470 E. St. Rose Parkway, #1{15
Henderson, NV 880352
hroland@rolandlawiirm com

1| Attorneys for Christopher D. Davis

ANTHONY L. BARNEY, ESQ.
ANTHONY L. BARNEY, LTD,

3317 West Charleston Boulevard, Suite B
Las \'et,aa \?e»ada 89‘ Gz

L~ = T = TR W, S

. Aitomeys for um;sw;ﬁm D. Davis

CHARLENE RENWICK, ESQ.

11 HLEE HERNANDEZ LANDRUM & GAROFALO
7575 Vegas Drive #150

12 1 1as Vegas, Nevada 89128

13 e nwicki@lice-lawiinm.com

Attorneys for Dunham Trust

SOA0 WEST CHEVEHNE AVENUE

JONATHAN W, BARLOW, ESQ.

13 {iClear Counse! Law Group

16 50 Stephanie Street, Suite 101
Henderson, Nevada 85012

17 jonathan@gclearcounsel.com

Attorneys for Stephen Lenhards

22 l'w f",gzkjfj

An employee of 8ol mgoxi,i}mggms& Freer, Lid.
[/
{7
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Mark A. Solomon, Esq.

Nevada Bar No, 0418

E-mail: msolomon@sdfoviaw.com
Joshua M. Hood, Esq.

Nevada Bar No, 12777

E-mail; jhood@sdfnvlaw.com
SoLoMoN DwWIGGINS & FREER, L1D.
9060 West Cheyenne Avenue

Las Yegas, Nevada 89129
Telephone: 702.853,54383
Facsimile: 702.853.5485

Attorneys for Caroline Davis, Petitioner

DISTRICT COURT
CLARK COUNTY, NEVADA '

In the Matter of Case No.  P-15-083867-T
Dept.; Probate (26)

The BEATRICE B. DAVIS FAMILY

HERITAGE TRUST, dated July 28, 2000, as

amended on February 24, 2014,

SUBPOENA DUCES TECUM
(No Appearance Required)

THE STATE OF NEVADA SENDS GREETINGS TO:
The Custodian of Record or Other Qualified Person at
ROLAND LAW FIRM.

2470 East Saint Rose Parkway, Suite 1035.
Henderson, Nevada 89074

YOU ARE ORDERED, pussuant to Nevada Rule of Civil Procedure ("NRCP”) 45, to

roduce and pemuit inspection and copying of the books, documents, or tangible things

{“records™) set forth below that are in your possession, custody, of control, by ope of the
foliowing metheds:

[ ] Makiog the original records described below available for ingpection al your

business address by the aftorney’s representative or party appearing in proper person and

1 of7
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permitting copying at your business address under reasonable conditions during normal business
hours.

[X] Delivering a true, legible, and durable copy of the financial records described
below to the requesting attorney or party appearing in proper person, by United States mail or
similar delivery system, no later than May 18, 2015 at the following address:

Solomon Dwiggins & Freer, Litd.
9060 West Cheyenne Avenue

Las Vegas, Nevada 89129
jhood@sdfnviaw.com

All documents shall be produced as they are kept in the usual course of business or shall be
organized and labeled to correspond with the categories listed below (NRCP 45(d)(1)).

YOU ARE FURTHER ORDERED to authenticate the business records produced,
pursuant to Nevada Revised Statute ("NRS”) 52.260, and to provide with your production a
completed Certificate of Custodian of Records in substantially the form aftached as Exhibit “B.”

CONTEMPT: Failure by any person without adequate excuse to obey the Subpoena
served upon that person may be deemed contempt of the court. (NRCP 45(¢)). If you fail to obey,
you may be liable to pay 3100, plus all damaged caused by such failure. (NRS 50.195).

Please see Exhibit “A™ attached hereto for information regarding the rights of the person

subject to this Subpoena.
Dated this 8® day of June, 2015.

SOLOMON DWIGGINS & FREER, LTD.

By: S xf/// ? C:_\fj i

Mark A¢Solontor, ESQ. (Bar No. 0)418
E-mail: msolomon@sdfnviaw.com
JOSHUA M. HOOD, ESQ. (Bar No, 12777)
E-mail: jhood@sdfhviaw.com

9060 West Cheyenne Avenue
Las Vegas, Nevada 89129
Phone: (702) 853-5483
Facsimile: (702) 853-5485

Attorneys for Caroline Davis, Petitioner

20£7
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ITEMS TO BE FRODUCED

L Any and all non-privileged records in vour possession, custody, or control related
to the Beatrice B. Davis Fanuly Heritage Trust, dated July 28, 2000, as amended.

& Any and all non-privileged records in your possession, custody, or control related
1o the Beatrice B, Davis Revocable Living Trust, dated April 4, 1990, as amended.

8 Any and al} non-privileged records in your possession, custody, or control related
to Ashley Cooper Life Insurance Policy, Policy Number ACLI 1105-8007 PC, formerly known as
Policy Number ALIP 008-1031.

4. Any and all non-privileged records in your possession, custody, or control related
to the Davis Family Office, Limited Liability Company.

5 Any and all non-privileged records in your possession, custody, or control related
to the FHT Holdings, Limited Liability Company.

6. Any and ail non-privileged records in your possession, custady, or control related
to any ard all entities of which Beatrice B, Davis Family Heritage Trust, dated July 28, 2000, a3
amended, owns, in whole or in part, an inferest therein.

7. Any snd all non-privileged records in your possession, custody, or centrol related
to any and all entities of which the Beatrice B, Davis Revocable Living Trust, dated April 4,
1990, as amended, owns, in whole or in part, an interest therein,

8. Any and all non-privileged records in your possession, custody, or control related
to any and all entities of which Christopher D. Davis is the owner, manager, director, or officer of
such entity, which records concern any business or financial relationship between such entity or
entities and the Beatrice B, Davis Pamily Heritage Trust, dated July 28, 2000 and/or the Beatrice
B. Davis Revocable Living Trust, dated April 4, 1990, a3 amended.

9. Any and all non-privileged records in your pogsession, custody, or control related

to: (1) Promissory Note, dated Septeniber 1, 2011; (2) Promissory Note (With Revolving Line of

2
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Credif), dated April 4, 2013; and (3) Promissory Note (With Revolving Line of Credit), dated
March 23, 2013 {collectively, the “Loans™), including, but not imited to: () the identity of any
entity, trast, or individual who has received and/or benefited from any and all distributions
pursuant to any of the Loans; (ii) the purpose of such Loans; (i) the circumstances surrounding
the distribution and use of the funds pursuant to any of the Loans; (iv} the repayment of any of the
Loans; (v) the collateral for such Loans; and any and all other information related to the Loans.

19.  Any and all non-privileged records in your possession, custody, or control related
to any additional loans, Hnes of credit, or obligations currently held by the Beatrice B. Davis
Fanuly Heritage Truat, dated July 28, 2000, as amended,

11.  Forany records withheld on the basis of privilege, please provide a privilege log in

compliance with NRCP 26{(b}(5}.

4of 7
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1 AFFIDAVIT/DECLARATION OF SERVICE

STATE OF NEVADA )
) 88,
COUNTY OF CLARK. )}

| 8 , being duly sworn, or undder penalty of

petjury, state that at all times herein | was and am over 18 years of age and not a party to or
interested in the proceedings in which this AffidavitDeclaration is made; that I received a copy of

g il the SUBPOEAN DUCES TECUM on .20 ; and that | served the same on

20, by delivering and  leaving & copy  with

10 "

Dated this _ day of June, 2015.

14 By

Signatare of Affiant/Declarant

SEINED and SWORN {0 hefore me
17 ] this day of June, 2013

Notary Public

S5af7

PETAPP001102




i

ENIE

©7) 653
FACSIMILE {707} 653-5485

L HEVADA,
WO SDENYVLAY.COMA

SHE

260 WEST CHEYENNE AV

TELEFHO

g
| Las vEG)

9]

'

85

9 1%

¥
L
Y

| OAWIGHE

TEUSE A ER AR

130

.:),j
L

L

b

L3

[ N O N

20
21
22
23

25
26
27
28

EXHIBIT “A”
NEVADA RULES QF CIVIL PROCEDURE
Rule 45
() Protection of Persons Subject to Subpoena
(1) A party or an attorney responsible for the issuance and service of a subpoena shall fake

reasonable steps to avoid imposing undue burden or expense on a person subject to that subpoena. The court
on behalf of which the subpoena was issued shall enforce this duty and impose upon the party or attorney in
breach of this duty an appropriate sanction, which may include, but is not limited to, lost earnings and a
reasonabie attorney’s fee.

(2) (A) A person commanded to produce and permit inspection and copying of designated books,
papers, documents or tangible things, or inspection of premises need not appear in persen at the place of
production or iuspection unless commanded to appear for deposition, hearing or frial.

(B) Subject to paragraph (d)(2) of this rule, 2 person commanded fo praduce and permit inspection
and copying may, within 14 days after service of the subpoena or before the tine specified for compliance if
such time is less than 14 days after service, serve upon the parfy or aftomey designated in the subpoena
written ohjection to inspection or copying of any or ail of the designated materials or of the premises, If
objection is made, the party serving the subpoena shall not be entitled to inspect and copy the materials or
inspect the premises except pursuant to an order of the court by which the subpoena was issued. If objection
has been made, the party serving the subpoena may, upon notice to the person comunanded to praducs, move
at any time for an order o cempel the production. Such an order to compel production shall profect any
person who is not a party or an officer of a party from significant expense resulting from the inspection and
copying commanded.

(3) {A) Og timely motion, the cowt by which a subpocna was issued shall quash or modify the
subpoena if it:

(i) fuils to allow reasonable time for compliance;

(i) requires a person who is nof a party or an officer of a party fo travel to a place more
than 100 miles from the place where that person resides, is employed or regularly transacts business in
person, except that such a person may in order to aitend trial be commanded to travel from any such place
within the state in which the trial is held, or

(iif)  requires disclosure of privileged or other profected matter and no exception or waiver
applies, or

(iv}  subjects a person fo undue burden.

{B) If a subpoena

D requires disciosure of a frade sceret or other confidential research, development, or
conmmercial information, or

(ii} requires disclosure of an unretained expert’s opinion or information not describing
specific events or occurrences in dispute and resulting from the expert’s study made not at the request of any
party, the court may, to protect a person subject to or affected by the subpoena, quash or modify the subpoena
or, if the party in whose behalf the subpeens is issued shows a substantial need for the testimony or material
that cannot be otherwise met withont vadue hardship and assures that the person to whom the subpoena is
addressed will be reasonably compensated, the court may order appearance or production only upon specified
conditions.

{d) Duties in Responding to Subpoena.
(1) A person responding to a subpoens to produce documents shall produce them as they are kept
in the usual course of business or shadl organize and label them to correspond with the categories in the

demand.

2 ‘When information subject to a subpoena is withheld on a claira that it is privileged or subject
to protection as trial preparation materials, the claim shall be made expressly and shall be supported by a
deseription of the nature of the documents, conirnunications, or things not produced that is sufficient to enable
the demanding party to contest the vlaim.
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EXHIBIT “B”
CERTIFICATE OF CUSTORIAN OF RECORDS

STATE OF NEVADA ) Case No,: P-15-084094-T
COUNTY OF CLARK )

NOW COMES s {rame of custodian of records) who after first
being duly sworn deposes and says:

4 That the deponent is the (position or
title) of (name of employer) and in his or her capacity
as (position or ftitle) is a custodian of the records of

(name of employer).

2 That {name of employer) is licensed to
do business as a in the State of
3 That ou the day of the month of of the year , the

deponent was served with a subpoena in conneciion with the above-entitied cause, calling for the
production of records pertaining to

4, That the deponent has examined the original of those records and has made or
caused to be made a true and exact copy of them and that the reproduction of them attached hereto

is true and complete.

3. That the original of those records was made at or near the tine of the act, event,
condition, opinion or diagnosis recited therein by or from information transwmitled by a person
with knowledge, in the course of a regularly conducted activity of the deponent or
(name of employer).

Executed on:

{Date) (Signature of Custodian of Records)

SUBSCRIBED AND SWORN to
before me this day of June, 2015.

Neotary Public

7of 7
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ELECTRONICALLY SERVED
056/25/2015 09:48:38 AM

NOTC

Mark A. Solomon, Esg.

Nevada Bar No. 0418

H-mail: msolomon@sdfnvlaw.com
Joshua M. Hood, Esq.

Nevada Bar No. 12777

HE-mail: jhood@sdfnviaw.com
SoLOMON DWIGGING & FREER, LTD.
9060 West Cheyenne Avenue

Las Vegas, Nevada 89129
Telephone: 702.853.5483
Facsimile: 702.853.5485

Attorneys for Caroline Davis, Petitioner

DISTRICT COURT
CLARK COUNTY, NEVADA

In the Matter of Case No.: P-15-083867
Dept.:  Probate (26)

The BEATRIC B. DAVIS FAMILY

HERITAGE TRUST, dated July 28, 2000, as

amended on February 24, 2014.

NOTICE OF ISSUANCE OF
SUBPOENA DUCES TECUM
(No Appearance Reguired)

PLEASE TAKE NOTICE that CAROLINE DAVIS, by and through her counsel of|
Mark A. Solomon, Esq. and Joshua M. Hood, Esq., of the law firm of Solomon Dwiggins &
Freer, Ltd., has issued a Subpoena Duces Tecum for Records (“Subpoena™) to ROLAND LAW
FIRM, (“ROLAND™). Pursuant to the Subpoena, attached hereto as Exhibit 1, ROLAND is

required {o respond by delivering a true, legible, and durable copy of the
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requested records to the offices of Solomon Dwiggins & Freer, Ltd,, 9060 West Cheyenne
Avenue, Las Vegas, Nevada 89129, no later than July 10, 2015,

DATED this 25th day of June, 2015,
SOLOMON DWIGGINS & FREER, LTD.

A, SOLOMON, ESQ.
Nevada Bar No. 041§

E-mail: msclomon@sdfnviaw,.com
JOSHUA M. HOOD, ESQ.
Nevada Bar No, 12777

E-mail; jhood@sdinviaw.com
Cheyenne West Professional Center
9060 West Cheyenne Avenue

Las Vegas, Nevada 89129
Telephone (702) 853-5483
Facsimile (702) 853-5485

Attorneys for CAROLINE DAVIS

CERTIFICATE OF SERVICE

{ HEREBY CERTIFY that on June 25, 2015, pursuant to NRCP 5(b)}{2)(B), I placed a true
and correct copy of the following NOTICE OF [SSUANCE OF SUBPOENA DUCES TECUM
FOR RECORDS, in the United States Mail, with first-class postage prepaid, addressed to the
following, at their last known address, and, pursuant to Rule 9 of N.E.F.C.R,, caused an electronic
copy to be served via Odyssey, to the email address noted below:

Mail only:

Tarja Davig

3003 North Beverly Glen Circle

Los Angeles, California 90077
and

514 West 26™ Street, #3E

Kansas City, Missouri 64108

Ace Davis

¢/o WINFIELD B. DAVIS
366-6 Habu Aridagawa Arida
Wakayama 643-0025

JAPAN

20f3
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And did mail via US Mail and email Via the Cowrt’s electronic system, WizNet pursuant to Rule
9 of NEFCR at the email address noted to the following:

HARRIET ROLAND, ESQ,,
ROLAND LAW FIRM

2470 E. 8t. Rose Parkway, #105
Henderson, NV 89052
hroland@rolandlawtiom com
Attornays for Christopher D). Davis

N L

ANTHONY L. BARNEY, ESQ.
ANTHONY L. BARNEY, L.TD.

3317 West Charleston Boulevard, Sulte B
Las Vegas Nevada 89102

. i G b St o

WO o~ Lo S ¥ 1

Attorneys for Chul stopher D. Davis

CHARLENE RENWICK, ESQ.

11 | LEE HERNANDEZ LANDRUM & GAROFALO
7575 Vegas Drive #1530

12 |11 a5 Vegas, Nevada 89128

13 crenwick@lee-lawfim.com

Attorneys for Danham Trust

[ JONATHAN W. BARLOW, ESQ.
15 {i Clear Connsel Law Group

50 Stephanie Street, Suite 101

16 Henderson, Nevada §9012

17 ionathan@clearcounsel.com
Attorneys for Stephen Lenhardt

23 L-'\tf LS ] If"'"'__;":‘ s
An employee 6f Solt.)gfio},lr Dwiggins & Freer, Lid.

2
1\..)”‘
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EXHIBIT 1



1} CCo3
Mark A, Solomon, Esq.
2 |iNevada Bar No. 0418
F-mail: msolomon@sdinviaw.com
3 | Joshua M. Hood, Esq.
Nevada Bar No. 12777
4 | B-mail: jhoodi@sdfiyviaw.com
SoLoMON DWIGGHNS & FREER, LTh.
5 119060 West Cheyenne Avenue
Lag Vegas, Nevada 89129
6 || Telephone: 702.853,5483
7
8

Facsimile: 702.853.5485
Attorneys for Caroline Davis, Pefitioner

5 DISTRICT COURT
‘ 15 CLARK COUNTY, NEVADA
In the Maiter of Case No:  P-15-083867-T
i1 Dept.: Probate (26)

The BEATRICE B. DAVIS FAMILY
12 | HERITAGE TRUST, dated July 28, 2000, as
amended on February 24, 2014.

13

14 SUBPOENA DUCES TECUM
15 (No Appearance Required)
16 | THE STATE OF NEVADA SENDS GREETINGS TO:

17 The Custodian of Record or Other Qualified Person at

18 ROLAND LAW FIRM.

2470 East Saint Rose Parkway, Suite 105.

1 Henderson, Nevada 89074
20
| YOU ARE ORDERED, pursuant to Nevada Rule of Civil Procedure ("NRCP™) 45, to
3
2 produce and permit inspection and copying of the books, docaments, or fangible things

23 {“records™) set forth below that are in your possession, custody, or control, by one of the
24 |i following methods:
23 { 1 Making the original records desoribed below available for inspection at your

26 business address by the attorney’s representalive or party appearing in proper person and

Laf7
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C/

permitiing copying at your business address under reasonable conditions during normal business

hours.

[X] Delivering a true, legible, and durable copy of the financial records described
elow to the requesting attorney or party appearing in proper person, by United States mail or
similar delivery system, no later than July 10, 2013 at the following address:

Solomon Dwiggins & Freer, Ltd.
9060 West Cheyenne Avenue
Las Vegas, Nevada 89129
jhood@sdinviaw.com

All documents shall be produced as they are kept in the usual course of business or shall be
organized and labeled to correspond with the categories listed below (NRCP 45(d)(1)).

YOU ARE FURTHER ORDERED to authenticate the business records produced,
pursuant to Nevada Revised Stafute ("NRS”) 52.260, and to provide with vour production a
completed Certificate of Custodian of Records in substantially the form attached as Exhibit “B.”

CONTEMPT: Failure by any person without adequate excusc to obey the Subpoena
served upon that person may be deemed contempt of the court. (NRCP 45(2)). If you fail to obey,
you may be Liable o pay $100, plus all damaged caused by such failure. (NRS 50.195).

Please see Exhibit “A” attached hereto for information regarding the rights of the person
subject to this Subpoena.

Dated this 25® day of June, 2015.

SOLOMON DWIGGINS & FREER, LTD,

P e e
By: d’;l@ﬁm
MARK A. SOLOMON, ESQ. (Bar No. 0418)
E-mail: msolomon@sdfnviaw.com
JOSHUA M. HOOD, ESQ. (Bar No. 12777)
E-mail; jhood@sdfnvlaw.com
8060 West Cheyenne Avenue
Las Vegas, Nevads 89129
Phone: (702) 853-5483
Facsimile: (702) 853-5485 -
Attorneys for Caroline Davis, Petitioner
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2 ITEMS TO BE PRODUCED
3 o
B R
4
5 1 Any and all non-privileged records in your possession, custody, or confrol related
6 il to the Beatrice B, Davis Family Heritage Trust, dated July 28, 2000, as amended.
” 2 Any and all non-privileged records in your possession, custody, or control related

g |l to the Beatrice B. Davis Revocable Living Trust, dated April 4, 1990, as amended.
g 3. Any and all non-privileged records in your possession, custody, or control related

10 ||to Ashley Cooper Life Insurance Policy, Policy Number ACLI 1103-8007 PC, formerly known as i

FOA0 WEST CHEYENME AVENUE

% 11 |{Policy Number ALIP 008-1031.

é 12 4, Any and all non-privileged records in your possession, custody, or contro] related

§ 13 ||to the Davis Family Office, Limited Liability Company.

2 :;'.- 14 5. Any and all non-privileged records in your possession, custody, or control related |

jh;;: ; 15 1jto the FHT Holdings, Limited Liability Company.

ga}éf 16 6. Any and all non-privileged records in your possession, custody, or coatro! related

bj Ef 17 |ito any and all entities of which Beatrice B, Davis Family Heritage Trust, dated July 28, 2000, as

"1;33\# b 18 amended, owns, in whole or in part, an interest therein,

2 19 7. Any and all non-privileged records in your possession, custody, or control related

o( ||to any and all entities of which the Beatrice B. Davis Revocable Living Trust, dated April 4,
21 1990, as amended, owns, in whole or in part, an interest therein,
23 8. Any and all non-privileged records in your possession, custady, or control related
23 to any and all entities of which Christopher D. Davis is the owner, manager, director, or officer of
24 such entity, which records concern any business or financial relationship between such entity or
25 entities and the Beatrice B. Davis Family Heritage Trust, dated July 28, 2000 and/or the Beatrice
2% B. Davis Revocable Living Trust, dated April 4, 1990, as amended,
27 9. Any and all non-privileged records in your possession, custody, or control related
28 to: (1) Promissory Note, dated September 1, 2011; (2) Promissory Note (With Revolving Line of
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Credit), dated April 4, 2013; and (3) Promissory Note (With Revolving Line of Credit), dated
March 25, 2013 (collectively, the “Loans™), including, but not limited to: (i) the identity of any
entity, trust, or individual who has received and/or benefited from any and all distributions
pursuant to any of the Loans; (i1} the purpose of such Loans; (iii) the circumstances surrounding
the distribution and use of the funds pursuant to any of the Loans; (iv) the repayment of any of the
Loans; (v) the collateral for such Loans; and any and all other information related to the Loans.

10.  Any and all non-privileged records in your possession, custody, or control related
to any additional loans, lines of credit, or obligations currently held by the Beatrice B, Davis
Family Heritage Trust, dated July 28, 2000, as amended.

11.  For any records withheld on the basis of privilege, please provide a privilege log in

compliance with NRCP 26(b)}(3).
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AFFIDAVIT/DECLARATION OF SERVICE

STATE OF NEVADA )
Ss.

)
COUNTY OF CLARK )

¥ , being duly sworn, or under penalty of

perjury, state that at all times herein T was and am over 18 years of age and not a party to or
interested in the proceedings in which this Affidavit/Declaration is made; that I received a copy of

the SUBPOEAN DUCES TECUM on ,20___; and that I served the same on

20, by delivering and leaving a copy  with

at
Dated this day of June, 2018.
By
Signature of Affiant/Declarant

| SIGNED and SWORN o before me

ithis day of June, 2015,

- Notary Public

Sof7
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EXHIBIT “A”
NEVADA RULES OF CIVIL PROCEDURE

2
3 Rule 45
{¢} Protection of Persons Subject to Subpoena
4 {1y A party or an aftorney responsible for the issuance and service of & subpoena shall take
reasonable steps to avold imposing wsdne burden or expense on a person subject o that subpoena, The cour
3 o behalf of which the subpoena was issued shall enforce this duty and impose upon the party or attorney in
breach of this duty an appropriate sanction, which may include, but is not limited to, lost earnings and a
& | reasonabic attomey’s fee,
{2} (A} A person commanded to produce and permit inspection and copying of designated books,
¥ papers, decuments or tangible things, or inspeetion of premises need not appear in person at the place of
production or inspection unless commanded io appear for deposition, hearing or frial,
& (&) Subject tw paragraph (@2} of this rule, a person commanded to produce and permit inspection
» and copying may, within 14 days after service of the subpoena or before the time specified for compliance if
9 such time i5 less than 14 days after service, serve upon the party or attorney designated in the subpoena
writien chjection to inspestion or copying of any or ell of the designated materials or of the premises. If
10 ohisction is made, the party serving the subpoens shall not be entitied to inspest and copy the materials or
inspect the premises except pursuant fo an order of the court by which the suliposna was issued, IT objection
o hasbeen made, the party serving the subpoena may, upen notice to the person commanded to produce, move
2 at any time for an order fo compel the production. Such an order o compel production shall protect any
12 person who is vt a party or an officer of a party Tom significani expense resulliog from the inspection and

8]
g 3 copying commanded.
g i 13 (3) {A) On timely motion, the court by which a subpoena was issued shall quash or modify the
23 . subpoena if it; ;
: 14 {0 fails to slfow reasonable time for compliance;
{if) requires a person who is not a party or sn offfcer of a party to travel to a place more

15 then 100 miles from the place where that person resides, is employed or regularly trassacts business in

person, except that such 4 person may in order to attend trial be commanded to travel from any such place

16 | within the stete in which the trial is held, or

17 (i)  requires disclosure of privileged or other protected matler and 1o excepltion or waiver

' applies, or

(iv)  subjects a person to undue burden.

18 (B) If & subpoena

19 (i requires disciosure of a trade seeret or other confidential research, development, or
commercial information, or

0 _ (i requires disclosure of an unrstained expert’s opinion or nformation not deseribing

# specific events or vecurrences in dispute fmcl resulting from the sxpert's study made not at the request of any

21 par&:y, the court may, o protect a person sab;e*}ca toor affected by the subpoens, guwsh or modify the subpoena
ar, if the party in whose behalf the subpoena is iasued shows a substantial need for the testimony or material

that cannot be otherwise met without endue hardship and assures that the person to whom the subpoena is

p addressed will be reasonably compensated, the court may order appearsnce or production only upon specified
23 conditions,
24 (d} Duties in Responding to Subpoens.

(1) A person responding to a subpoena to produce dosuments shall produce them as they are kept
in the useal course of business or shall organize and label them to comrespond with the categuries in the
demand,

2% {2}‘ When information subject fo a subpoena is withheld on a claim that it is privileged or subject
= o protection as trial preparation materials, the claim shall be made expressiy and shall be supporied by a
description of the nature of the documents, commugnications, or things not produced that is sufficient to cnable
the demanding party to contest the cigim,

6of7
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EXHIBIT “B”
CERTIFICATE OF CUSTORIAN OF RECORDS
STATE OF NEVADA g Case No.: P-15-084094-T
COUNTY OF CLARK )

NOW COMES , (name of custodian of records) who after first
being duly swom deposes and says:

L. That the deponent is the {(position or
titley of (name of employer) and in his or her capacity
as {position or tirle) is a custodian of the records of

(name of employer).

2. That {(name of employer) is licensed fo
do business as a in the State of

3 That on the ___ day of the month of of the year , the

deponent was served with a subpoena in connection with the above-entitled cause, calling for the
production of records pertaining to

4, That the deponent has examined the original of those records and has made or
caused to be made a true and exact copy of them and that the reproduction of them aftached hereto
is true and complete.

5 That the original of those records was made at or near the time of the act, event,
condition, opinion or diagnosis recited therein by or from information transmitted by & person
with knowledge, in the course of a regularly conducted activity of the deponent or
(name of employer).

Executed on

{Date) (Signature of Custodian of Records)

SUBSCRIBED AND SWORN to
before me this day of July, 2015,

Notary Public

Tof7
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NOTC

Mark A. Solemon, Esg.

Nevada Bar No, 0418

E~mail: msclomon@sdihviaw com
Jashua M. Hood, Esq.

Nevads Bar No. 12777

E-mail: thood@sdfovlaw.com
SoroMoM DWIGGINS & FREER, LTD.
9060 West Cheyenne Avenue

Las Vegas, Nevada 89129
Telephone: 702,8353.5483
Facsimile; 702.853.5485

Attorneys for Caroline Davis, Pefitioner

DISTRICT COURT
CLARK COUNTY, NEVADA

In the Matter of Case Na.o  P-15-083867-T
Dept.: Probate (26)

The BEATRICE B, DAVIS FAMILY

HERITAGE TRUST, dated July 28, 2001}, as

amended on February 24, 2014, !

NOTICE OF TAKING DEPOSITION OF CHRISTOPHER D. DAVIS

PLEASE TAKE NOTICE that CAROLINE DAVIS, by and through her attomeys, the law
offices of SOLOMON DWIGGINS & ¥REER, LTD, will take the deposition of
CHRISTOPHER DAVIS, Investment Trust Advisor and Manager of FHT Holdings, LLC, on the
3% day of September, 2015, beginning at 10:00 a.m., at the law office of SOLOMON DWIGGINS
& FREER, LTD., 9060 West Cheyenne Avenng, Las Vegas, Nevada 89129. The deposition will
7,

i

]
[
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take place upon oral examination pursuant to Rules 26 and 30 of the Nevada Rules of Civil
Procedure, before a Notary Public or before some other officer authorized by law to administer
oaths and by videographer.

You are invited to attend and cross examine,

SOLOMON DWIGGINS & FREER, LTD.

By el MP“);“ R
N{a:l\ A, Solomon, Esq.
}\evag:la }:Sar No. {,z? 18

.....».-H.w-----

Joshua M. Hood. }_sq

Nevada Bar No. 12777
E-mail: ji;‘audz’é‘rscﬁw?awcom
3060 West Cheyenne Avenue
Las Vegas, Nevada 89129
Telephone: 702.853.5483
Facsimile: 702.853.5485

Attorneys for Caroline Davis, Petitioner
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CERTIFICATE OF SERVICE

vy

I HEREBY CERTIFY that on August _{,}uyfalﬁ, pursuant to NRCP 5(b)(2)(B), I placed
a true and correct copy of the following NOTICE OF TAKING DEPOSITION OF
CHRISTOPHER D. DAVIS, in the United States Mail, with first-class postage prepaid, addressed
to the following, at their last known address, and, pursuant to Rule 9 of N.EF.CR., caused an
electronic copy to be served via Odyssey, to the email address noted below:

Mail only:

Tarja Davis Ace Davis
3005 North Beverly Glen Circle c/o WINFIELD B. DAVIS

366-6 Habu Aridagawa Arida

Los Angeles, California 0077
Wakayama 643-0023

and ' JAPAN
Winfield B. Davis
514 West 26" Street, #3E 366-6 Habu Aridagawa Arida
Kansas City, Missouri 64108 Wakayama 643-0025
JAPAN

And did mail via US Mail and emall Via the Cowrt’s electronic system, WieNet pursuant to Rule
9 of NEFCR at the email address noted to the following:

Harriet Roland, Esq. Anthony L. Bamey, Esq.
ROLAND LAW FIRM ANTHONY L. BARNEY, LTD.
2470 E. St. Rose Parkway, #1035 3317 West Charleston Roulevard, Suite B

Henderson, NV 89052 Las Vegas Nevada 89102
hroland@rolandlawfinm.com abarney@Banthonvbarnev.com
Attorneys for Christopher D, Davig Attormneys for Christopher D. Davis

Jonathan W, Barlow, Esq. Charlene Renwick, Esq.

CLEAR COQUNSEL LAW GROUP LEE HERNANDEZ LANDRUM &
50 Stephanie Strect, Suite 101 GAROFALQ

Henderson, NV 83012 7575 Vegas Drive #150
jonathan@clearcounsel.com Las Vegas, Nevada 89128

crenwick{@lee-lawlirm.com

Attorneys for Dunham Trust

Attorneys for Stephen Lenhardt

{H“.

ST : 7 )
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(#5000 S LXTT™
i g .1-? '_f("‘.‘ux ) !__::p S& S _\

An employee of Selomon Dwiggins & Freer, Ltd.
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LY
m* JUET H, ROLAKND, BSQ %i-k{:““*

WY Bar No. 5471 CLERK OF THE COURT
Rovans Law Fraw

2470 ¥, St Rose Prwy, Ste, 105

Henderson, NV R9G74

Telophous: (702) 452-1300

}acs: wile: (702) 920-8903

hredandi@rolandiawiinm com

ANTHONY L. BARNEY, £8Q.
Novade Bar -‘\\)\ 8366
TIFFARY & BARMEY, ESG
Nevada Bar Ne, 9734
AntHoay L Banngy, Lo,

3317 W. Chacleston Bivd, Suite B
las Vegas, NV 85142

Telephone: {742) 4387878
Facsimile: (702) 25%-1116
office@anthonybaraey.com
Attorneys for Chrisiopher D. Davis

RIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY,NEVADA

in the matter of: . ) ey
Case No,: P-15-(83867-1

IRICE . DAVIS FAMILY HERITAGE
{38 xd July “R .{} )0, as amended on
Fobruary 2 ‘f‘& "‘(} 3,

Ay Dept. No.: 26

CGEFOSITION TO CARDLINE DAVIS MODTIONTO HOLD CHRISTOPHER D,
SAVIR IN CONTEMPT AND FOR A’E"Z'QRNEY’S FEES AND COSTS
CHRISTOPHER D DAVIS (“Christopher™), by and through his attorneys HARRIET H.

ROLAND, Bsq.. of the ROLAND LAW FIRM and ANTHONY L. HARNEY, Esq., of the law

office of ANTHONY L. BARNEY, LTD., and hereby submits his apposition to Caroline Davis’
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Caroline™) Maotion to hold Christapher D, Davis in contempt and for attorney's fees and costs
cMotion”™) This pleading is based on the Memorandum of Points snd Authorities attached |

hereto, any exhibits attached hereto, and any oval argument that wijl be heard in this matter.

13

]

v

£

1
i

1

DATED this 28t day of August,

Respectfully Submitied,,
ROLANDLAWFIRM

[
i o

i

e EN B L
Harrfer H Rotard, Esg.
Aworney for Christopher £ Davis

Respectiully Submitted,
ANTHONY L. BARNEY, LTD,

w

Anthony L. Bar
Attorney for Christopher D. Davis

;

i

Iremainder  of  page  inientionally  lefi bigmk]
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MEMORANDUM QOF POINTS AND AUTHORITIES
L INTRODUCTHON

Christopher D Davis  (“Christopher”™)  hereby  incorporates by reference  the
memerandum of points and authorities including the Statement of Facts and the Legal Argument
contained in Christopher’s Petition for Reconsideration and his Reply 10 Caroline’s opposition
and hix Opposition 1o Carpling’s Motion and Amended Motion for Sanctions. In addition
Christopher further states the following:

A. STATEMENTY OF FACTS

Caroline filed a petition to assume jurisdiction over the Beatice 8. Davis Family
Herttage Trast dated July 28, 2000, as amended Febroary 24, 2014 (CFHT. In her petition
Caroline sought information regarding loans made from an Ashley Cooper | JAfe Insurance
Policy owned by the FHT. The overwhelming mwjority of the loans which Caroline sought
information aboat were generated during the tenure of Alaska USA Trust Company or Alaska
Trust Company, the previous trustees of the FHT. This court assumed jurisdiction over the trust
based on 4 theory of constructive trust. Caroline sought to have this court order Christopher to:

disciose any and all documentation and information related to (a) the Policy [.oaus,

Inclading, but not limiled to, the identty of any entity, trust or individual who has

rocelved and of besetited from such leans, the purpose of such loans, the circunstances

ssrrounding the distribution and use of such loans, the repayment of such loans (if any),

the collateral for such loans, exccuted promissory notes, ete,; and (B) FHT holdings

e

O May 11, 2018, Caroline submitted a proposed order to the court. C aroling’s proposed

arder would have specifically ordered Christopher to produce

Anv and all information and documentation in bis possession, eustody or control related
to any 3;‘4 all Ioans taken from the trost, ivcluding but pot fimited to *hsb showing or

relating to

i o Caroline’s Petition 1o Assume Jurisdiction dated 2/1(/2015 at Page 12-19.

3
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a} The purpose of each loan;

I
LAy .
(b} Who received the loan proceeds or the benefit of such loan proceeds;
{c} How the loan proceeds were used;

LY

{d) The repavment terms for each loan and whether any repayment was made;
{e) Any and ali collateral agreements related to any and all loans; and
() Any and sl loan agreemeuts and/or promissory notes for any and all Yoans.?

After receipt uf Caroline’s proposed order, Christopher submitied a competing order
signed by ail other parties which followed the Court’s oral provouncements and minute order.
Ultimately, the court did not sign Caroline’s proposed order, and signed Christopher’s order
with additional handvwritten interlineatious.

However, during the peviod in which the court considered both orders, Mr. Solowon
submitted an ex-parie letier containing unnoticed arguments and new case Jaw meant t© justify
Caroline’s departure from the oral and written record from the April 22, 2014 hearing.’

Specifically Mr. Solomon argued that Cheistopher’s proposed order should be rejected because

it did not grant access to information in Christopher’s castody or costrel? and it did not assume

jurisdiction over Christopher as manager of FHT holdiags.” Although, Mr. Solomon argued at

ihe hearing that the court could assume jurisdiction over Christopher as manager of FHT
Holdings LLE the transeript indicates that the court did not, in fact, take such jurisdiction at
the hearing.” in fit the court explividy limited jurisdiction to Christopher’s role as fnvestment

Trust Advisor. This is indicated by the numerous requests by Mr. Bamey for the court to clari fy

? See Proposed Order submitted by Caroline Davis May 11, 2015,
3 See Letter to Judge Glaria Sturman from Madk Solonton, Esy. da
Ch istopher’s Reply and Opnns ition dated §727/15 at Exhibit B

* 1d at Page 2, Last Para
*1d at Page i, Lasi Para
€ Gee Transoript dated 4728715 at Page 8 20-25,
7 fd at Page $1:4-16, see also Page $3:21-23
B id at Page 54 ”w-“l wherein Court stated: “ft's what Mr, — [t's what he has in fus role as Investaient Trust

tod May 11, 2015, which s atteshed 10

Advisor. That’s it

4
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Beew it was taking jurisdiction and over what'whom and in what role.’ Additionally, the
transcript indicates that the court when asked aboet the breadih of the required disclosure
spectficaliy limited disclosure to the information in Christopher’s possession as investment
advisor.?

Upon receiving Mr. Solomon’s letter to the court (which Mr. Barpey received the day
after it was hand delivered to the Court), be requested from the Court the opportunity 1o brief
the new arguments advanced by Mr. Solomon in his May 1, 2015 letter. Without providing the
opportunity 1o briet the arguments, the court signed Christopher’s proposed order with two
siguificant interlingations that were requests made by My, Solomon in his May H, 2013 lenter
The order submitted by Christopher’s counsel and signed by ali other parties except Caroline’s
counsel. originally stated that Christopher must disclose information “in his possession as
invesiment trust advisor.” It appears the court considered Mr. Solomon’s letter dated May i1,
2018, as Mr. Solomon’s requests in the letter were interlineated into Christopher’s proposed
order almost verbatim depending on the interpretation of the interhineat jons.'' Specifically the
12

court added “sustody or control” fo the arder which was a request made by Mr. Solomon.

Additionally, My, Selomon argned that the order should require § information from Mr. Davis "in

Wis individual capacity snd ss wmanager of FHT Holdlags, LL C7F and “As such, any

information or documentasion Mr. Davis bas in his possession as Manager of FHT Holdings,

® 14 at Pages S1-35.

B 1d o Page 99:14-23 and Page 55:1-4, apwi{'aali}' P‘u §5:2-4 staves: “If that’s not - you kaow, if that’s not in
his possession, s not in his possessien, If's only what's - what ?‘:(. s gat i his possession.”

H Reg Order dated May 19,2015 (June 24, 2015 at ?e\;,c 3: 3.7, Ree also Leuer ro Judge Sturman from Mark
Selemon, Faq. a4t Page 1, Last Paragraph and Page 2, Last Parageaph

? See Lettar to Jazrlg.e St *yrm from Mark "me’ sor, Eeg. dated May 11, 2015 at Page 2, Last Paragraph (“As such
this court should raguive Mr. Davis 1o disclose anty and all information and denwmentation i bis possession,
\,uamﬁ' v, of contred.”;

U g wt Page 1, Lust Paragraph.

L
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LLC o individaaliy, he also has in bis possession as investment trust advisor, and theretore he
must be reguired w produce it Unfortunately, the actual wording of the order appears to read
one of several wavs depending on the way in which one interprets the interlineations set forth by
the Court order. These are as follows:

ST IS FURTHER ORUDERED, ADNUDGED AND DECREED that the Petition for
Tromediate Daclosurs of Documents and Information from Christopher D. Davis is granted as to
all tnformation in his possession custody or control in his role as Invesiment Trust Advisor, and
{in} (or) his mie as manager of the PHT Holdings.”

‘The other reading if one interprets the mark between “possession” and “in” is a comma
and not a “line” directing the reader 1o the above interlineation, the following interpretation is:

SIY 18 FURTHER ORDERED, ADJUDGED AND DECREED that the Petition for
Tramediaie Utisclosure of Documents and Information from Christopher £, Davis is granted as to
all information in his possession, custedy or control in his role as Investment Trust Advisor, ang
{in) {or) kis role as manager of the FHT Holdings.”

The greatest difficalty in interpretation arises with regard to whether the word “in” or
sar® s the actual word of the court between the words, “and,” and “his role as manager of FHT
Holdings”" The reader is simply left to guess, which clearly fsn’t sufficient for finding the
specificity necessary to impose contempt. Therefore, even if Christopher were 10 guess correctly
oy in erroy concering whether the word is an “in”™ or and “or”, this cannot be the basis for
conteript due to the unceriainty left by the wording of the court. Furthermore, & is not clear

whether information in Christopber’s possession, custody, or control applies i his role as

manager of FHY Holdings, LLC

¥ 24 at Page 2, First Pasagraph.

PETAPP001125




ek

%z

o fpuse Gk ot
Lar Par B iR U

foet Geed bt P
543 I #x1 55

S I & >
E R O B 7

Bt ol Bl £
R 3 E i

3

After receipt of Caroling’s proposed order and Mr. Solomon’s letter, this court ratified
the corrent order which expanded production to ounly information in Christopber’s “possession
custody or control Sy s rede as Savestment Trust Advisor, and {in) (or) B3 roic as manager of
FET Holdings.” Despite having apparently persuaded the court to adupt arguments advanced in
ker May 11, 2015 lenter, it is clear that the May 19 order was far more limited than Caroline’s
ariginal requests sven despite the count’s onclear interlineations.

Svey with the addition of her requested interlineations, Caroline is apparently unhappy
with the curvent order because ¢ Hemits ber attempts to force production from Christopber, of

information held in a fiduciary capacity by the Alaska trustees. the Policy Custodian, and fikely

other partics. She has recently filed a motion to amend this court’s order.

8, CARQLINE’S INCONSISTENT ALLEGATIONS {ADMISSIONS)
RECARDING INFORMATION  SOUGHT  IMPROPERLY FROM
CHRINTOPFHER

Christopher has pointed out the incongruent and inconsistent statements made by

Caroling and her legal counsel throughout these proceedings, and further demonstrates these
inconsistencies through Caroling's earlier admissions.

Caroline alleges, “Christopher is the Investment Trust Advisor of the Trust, and the sole

Manager of the FHT Holdings, LLC, which is wholly owned by the Trust, Additionally, FHT
Holdings, LLC carvently owns the Ashley Cooper Life Insurance Folicy (the “Policy™) with a

face valuz of $35,000,000.00. Christopher is the enly individual who possesses the formation

ar whe has the authority to obtain the necessary information to comply with the Court Order.

As such, 1 canopt reasonably be argued that Christopher does not have the information

responsive to Ms. Davis’ request within his possession, custody, or control.  (Emphasis
¥
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added)™ ' However, Christophier is clearly not the only individual who possesses the information
or is the only individual that has authority 1o obtain the necessary information o comply with
the Court order, andd therefors 1an’t relegaied 10 argue such a response.

fronicaily, Caroling bas already established these facts for Chuistopher through her own
admissicns concorning yet unserved necessary and indispensable parties. Two weeks prior to
this statement, Caroline wrgued that Christopher was not the only party that possessed
information that she seels, Caroline stated, “Christopher’s argument regarding the joinder of
Alaska and Alaska USA may be more compeiling if they were the only parties with such
information.  This. however, is not the case.™® Christopher agrees with Carcline that Alaska

wid Alaska USA are the parties holding the information she seeks. This information is also
fikely held by the custodian of the Pelicy, which bas also not been added as an indispensable
party 1o this action,

Caroling and her attornevs represent that, “While Ms. Davis’ counsel understands that
retrieving the necessary documentation from the Policy’s custodian could take several weeks to
abtain, f ne‘;ce&sseu"g;._._._.”” they seem to believe that because she doesn’t want to pame the
Policy’s custodian as a proper and necessary pasty, she should be able to force Christopher fo
provide the information oy face conterapt within that same several week period that it would
take 1o receive any information from the custodian! [t is clear that Ms. Davis' counsel’s
sepresentations of “understanding”™ in the regard is simply a disguised attempt 1o seem

“reasonable” as they generate unnecessary and vexatious litgation in this matter,

15 See Caroling’s Motion to Hold Christopher D. Davis in Contempt And For Attoraeys’ Fees and Costs dated
e-“u.igast 12, 2015 and filed Augost 17, 2015 at Page 4:4- 10

# See Caroling’s Objection and Counterpetition for Szaction dated 73172015 at Page 16:3-3.

17 Qee Caroline's Motion fo Hoid Christopher D, Davis in Contempt And For Aftoemeys’ Fees and Costs dated
August 12, 2015 and filed August 17, 2018 at Page 4113-15,

&
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Caroline then attempts to portray the documents provided ander protest by Christopher
as “woefully insufficient.”® Unless Caroline has possession of all of the information from the
Alaskan Trustees, the Policy custodian, and Caroline berself, how could this Court reasonably
be expected to trust such an wnverified, unsworn, and self serving statement given the story of
this case, '

Caroling had the abilily to join the parties that she admits and belfeves have such
information, or at & misimum, issue a subpoena to such parties in possession of this information,
tastead, she has Improperly sought information from Christopher all without ever obtaining
proper furisdiotion ever him to do so.

After setting forth a litany of documents provided by Christopher under protest, C aroline
states that, “Neither Christopber nor his counsel have provided Ms. Davis the information as
requivsd by the fune 24, 2015 Oeder. Specifically, Christopher has failed to provide: (1) the

identity of the entities or individuals who received loan proceeds; (2) the disposition and use of

N

'such Joan proveeds; (3) the purpose for such loanst (4) whether there has been a defaull or

sepayment of the leanst (3} the current cutstanding balance(s); (6) the existence and status of

any seewrity; and (7) any other information that a beneficiary would reasonably want to know

about the jouns.™ Does Caroline really expect Christopher to research the work of the Alaskan
A

Trustees and Polley custodians for the last 14 years (o answer these questions, all while

continuing to deny they are not necessary parties to action?

% g Carafing’s Motion to Hold Cheistopher D Davis in Contempt And For Attornieys’ Faes and Costs dated

i 1
Angist 12, 2018 and filed Augast 17, 2015 at Page 417,
i Qe etier rom Anthony L. Be 'r‘ev, £5q. to Joshue Hood, Esq. dated August 21, 2013 3 regardhing Rude 1]

Sanetions attached to Christopher's Reply and Opposition {i vi 8.' FA15 as Bxhibi |
¥ Qae Carnline’s Motion to Hold Christopher D, Davis in Conterapt And For Ati.um\._,s’ Fees and Costs dated
August 12,2015 and fifed August 17, 2015 at Page 311318,

6
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Caroline has already conceded that the information they seek in this regard is with the
Alaskan Trustees and/or the Policy custodian, In fact 99% of the loan proceeds were issued to
the Alaskan Trustees, with the remaining 19 apparently after Dunham Trust Company was
contacted by the trust protector. Caroline wants to know the identity of the entity or individual
whe seceived the loan proceeds obtained by the Alaskan Trustee from the Policy custodian
while Christopher was mescly a heneficiary. As set forth, this both a violation of the terms of
the Trust if Christopher is deemed a trustee, andfor a clear basis for requiring this Court o
disrmias this action for Carsline’s failure 10 add the Alaskan Trustee that both secured the loan
and made disbursement, if any, of those loan proceeds.

Caroline proceeds o demand the purpose of such loans from Chnistopher who was
merely a beneficiary like Carcline at the time the Alaskan Trustess secured the loan. The
Alaskan trustees wonld have been the party(ies) tasked with providing the documentation and
purpose of such a loan to the Pelicy custodian,

Caroline then proceeds to request information regarding whether there had been a
default oy repayment of the loans, This information would also be beld by the Alaskan Trustee
and the Polioy custodian, Fresumably it would also be held by Dunbam Trust Company. The
semaining guestions continue 1o demonstrate that Caroline simply wanis Christopher to provide
what she admittedly knows is in the possession of a party she has failed to properly join in this
action. ‘This is not & basis for contempt, but is a proper basis 1o dismissing this action for failing
1o loin an indiapensable party.

C. LACK OF JURISINCTION

1. Where the court lacks juvisdiction to issue an order, that order is void and

saay nat be the basis Yor contempt.

10
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Wheve the court lacks proper jurisdiction to issue an order, that order cannot be the basis
of a contemps charge.”! it is not contempt to disobey a void mandate, order, judgment, or
deeree, or one issued by a court swithewt firisdiction of the pariies involved and of the subject
matter.”* (Emphasis added). Fssentially, an order which attempts to adjudicate the rights of a
persor, issued without personal jurisdiciion is void, therefore no party may be held in contempt
for viniation of the void order.

As deseribed in the motion for reconsideration and his subsequent reply, Christopher has
alleged that this cony lacks jurisdiction over Bim because the purported change i situs of the
FHT to Nevada was invalid, i proven, the underlying order is void for lack of jurisdiction and
therefore inapplicabie as a basis for contempt. However, even if this court could establish in rem
jurisdiction, it never had in personam jurisdiction over Christopher Sravis, This is also explained

in depth in the Reply, and admitted by _{aroline in_both _her opposition_and subsequent

picadings. Christopher hias never been served personally according to the requirements of NRS
i2 and pursuant to lawful due process. Therefore, this court couid not have made an order
requiring him to:

disciose any and all documentation and information related to (a) the Policy Loans,
Inclhuding, but not limited to, the identity of any enfity, trust or individual who has
received and o henefited from such loans, the purpose of such loans, the circumstances
surrognding the distribution and use of such loans, the repayment of such loans (if any),
the collateral for such loans, execated promissory notes, ete,, and (B) FHT holdings

A o

U PANDERBILT v, VANDERBILT, | L. Ed. 2¢ 1456, 1459, (U5, 1957) (*it has long been the constitutional rale
that a court cannot adjudicate & personal clabm or obligation unless it has jurisdiction over the person of the
defendant.”) See also By parte Grossman, 267 U8, 87; Michaelson v. Unifed Statss, 266 U8, 42, 66-67, Ex parte
Ferry, 128 .S, 289,

% Western Fruit Growers, e v, Golfiied, 136 F.24 98, 100, (9th Cir. Cal, 1943)

% See Caroline’s Petition dated 2/10/15 at Page 9:12-19.

]
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Sach an order would have been outside the scope of even its purported i rem
jurisdiction which Caroline now claims to be the only applicable form of jurisdiction. Caroline’s
oviginal request is ouiside the scope of in rem jurisdiction as § seeks information from
Christopher wiiich s not property of the trust but of a benefiviary. Any information in
Christopher’s possession, custody or control from prior 1 February 24, 2014 was either
obiained by him as a beneficiary from the Alaska Trustee’s or would requive of him what the
wust specifically prohibits that; “No successor Trustee shall be required to examine the
accounis, records, and acts of any previous Trustees.™ Therefore, any atterapt to gain
information from Uhsistopher, generated prior to February 24, 2014 requires in personam
jurisdiction ever m.

2 Centempt proveedivgs vequire personal jurisdiction which il has not heen
gstabiished,

‘The court can only find contempt if it establishes in personen jurisdiction in the
contempt procesding. Contemipt by its very nature would adjudicate the rights of the person and
therefore requires servies of process.® As outlined in the reply o opposition neither NRS
164,010 nor NRS 163.5538 provides this court with in personam jurisdiction. As detailed above,
the original proceeding must have exercised in personam jurisdiction in order to be the basis for
a voutempt charge. The contempt proceeding itself must exercise in personam jurisdiction,
otherwise any resulting order is void.*® Nevada's long arm statute requires personal service of a
summons and adhievence o federal due process to establish personal jurisdiction over a non-

L L

resident of the state. Here, despite nearly 6 months of litigation and multiple filings that require
] i = : 3 =

¥ gee Reatrive 8. Davis Famnily Heritage Trust dated July 28§, 2000 as amended February 28, 2014, Article Eleven,
Section 7 a Page 114
B Rochte v Ruchte, 1992 Conn. Super. LEXIS 3241, *3-4 {Conn. Super. Ct. Nov, 9, 1992)

12
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parties,  Caroling and her connsel have actually attempted o circumvent jurisdictionsl
fmitations to oblain the reliof she seeks, Chiistopher’s pleadings thus far in this matter, have
heen to enswee that the Court has the proper authority to make its orders and (indings. This
cerialnly IS not anroasonabde,
To be clear, the pleadings filed by Christopher have been a motion to dismiss, a reply
o the motion to dismiss, the motion for recomsideration, a notice of appeal, case appeal
tasement, and this reply and apposition.  Whereas, Caroline has filed multiple motions 1o
excess of the picadings filed by Christupher — including the initial petition, the opposition o the
motion to dismiss, the apposition fo the motion for reconsideration and counterpetition for
sanctions, a motien o sanciions, a motion 1o amend, petition for an order shortening time, and
a motion fo compel produstion as weil as others. Therefore, it i3 Caroline who has pushed the
{itigation in this matter and filed many motions needlessly increasing the cost of litigation.
Additionatly, secording to this rule, Caroline could be considered a vexatious litigant.
because, if she were clearly seeking simply only documents and information as she contends,
then she could have done so through formal requests from the appropriate trustees andfor a
court’s subpoena power in the proper jurisdiction. Instead, she atlempls o cast 2 witde net 1o
atternpt to gaty all information and documents from inappropriate parties and she encourages the
cowrt to ke jurisdiction without a proper basis over not enly the trust, but as to in personam
jurisdiction over the beneficiaries as well as other entities when it suits her. This is beyond the

cowt’s reach and s inappropriate, especially given the fact that there has been no finding of in

personam jurisdiction over any pany.

HEENCR TAMD3).
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A beneficiary like Chrisiopher whoe is defending himsell against improper claims and

pleadings i3 the contrary of a vexatious Htigant. Christopher is simply protecting his due

seocess rights, which is afforded every litigant in this Court.  As such, Caraliue’s petition for

sanctions is without merit and should be denied in their eutirety.

bk

e,

CONCLUSION

For the foregoing reasons. Christopher respectiully reguests the Court do the following,

Revonstder the Cowrt’s May 19, 2015 Order (June 24, 20135 Order};

o,

want /i relief reguested in Christopher’s Motion to Dismiss, Reply, Motion for

S econsideration, this Reply and Objecticn/Opposition to Caroline’s Counter-Petition for
Sanciions:

Deny Caroline’s Objection and Counter-Petition in their entivety, including any and all
claims raised therein;

THentiss this action in its entirety untii an Alaska court determines the validity of the

change in sitas, and/or the First Amendment; and

6
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Yoy the exsrcise of in rem and in personam jurisdiction over any and ali parties in this

maitsr,
DATED this 28" day of Augast, 2013,

Respectfully Submitted,
ROLAND LAW FIRM

Gl 1]

Harriet H. Roland, Esq.
Attorney jor Christopher D, Davis
Nevada Bar No. 5471

247G E. St. Rose Pkwy, Ste. 103
Henderson, NV 89074
Tulephone: (702) 4521568
Faesimile: (702) 920-8903
hroland@rolandlawfirm.com

Respectfully Submitted,
ANTHONY L. BARNEY, LT :

Asthony L. Bamey Esq.
Nevada Bar No. 8366

AT W, Charleston Bivd,, Suite B

Las Vegas, NV 89102

Tsiephone: (702) 438-7878
Facsimile: (702) 239-1116
office@anthonybamey.com
Aitorney for Christopher D. Davis

.
s
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CERTIVICATE OF SERVICE

I hereby certify that | am an employee of Anthony L. Bamey, Ltd., and not a party to

foregoing CHRINTOPHER I DAVIR® REPLY TO CAROLINE DAVES” QRIECTION

TO PUTITION FOR RECOXNSIDERATION OF THE ORDER DATED MAY 19, 2018

B PETITION T ASSUME JURIRBICTION OVER THE BEATRICE B, DAVIS

FAMILY HERITAGE TRUSY BATED JULY 28, 2000, AS AMENDED ON FEBRUARY

34, 2014, TO ASSUME JURISDICTION OVER CHRISTOPHER B. BAVIS AS

INVESTMENT THRUST ADVISGR, STEPHEN K. LEINARDT AS BSTRIBUTION

TRUST ADVINOR, TQ CONFIRM DUNHAM TRUST COMPANY AS DIRECTED

TRUSTEE, AND FOR IMMEDATE  DISCLOSURE _OF DOCUMENTS  AND

INFORMATION _FROM  CHRISTOPHER 0. DAVIS: AND _ OBJECTIGN TO

CARQLINE DAVIY COUNTERPETITVION {AND AS AMENDED) FGR SANCTIONS

by first class US mail. postage prepaid, upon the following persons or entities:

Cheryi Dhavis
53403 West 124 Terrace, Unit 1525
Overland Park, KS 68209

Tarja Davig

3005 Norih Beverly Glen Cirele

Las Angeles, Ualifurnia 90077
And

514 West 20% Supet, #3E

Ransas £ity, Missourt 64108

Wintield B Dave
Skyhne Terrace Apts.
Q30 Figueroa Terr. Apt. 52
Los Angeles, California 90(

e

9
(312-3072

68
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¢l Wintickd 8, Davis

Skvline Terrace Apts.

830 Figueroa Terr, Apt. 529

{08 Ar.‘:gh\“:.i.\:s_: California S0012-3072

Christoplier D, Davis

3005 Novth Reverly (Hen Circle

Los Angeles, Cal Sfornia 90077
Aund

S14 West 26" Strect, #3E

Kansas City, Missoun 64108

Rogistered Agent Solutions, In

AR2S West Nevan Divive, Susie 2

{as Vegas, Nevada 89103

A?\ ATHAN W, BARLOW, ESG.
CLEAR COUNSEL LAW GROUP
"O Stephuuic Sireet, Sutie 101
Hegsderson, Nevada §9012
Jonathani@clearcounsel.com
Atiomeys for Stephen K. Lenhardt

Mark Solomon, Esq.
Joshag m\m.. F \q
SOLOMWON IWIOOING & FRESR, Ly,
GO60 W, {Chevenne Ave,
Lag Ve CRES, NV 89129

Attorney jor Petitioner Caroline Davis

DUNMNHAM TRUST COMPAMNY
RHANNA CORESSAL, UTFA
ooy Charlene Renwick, Esg.
Lee, Hernandes, Landrum & Garofalo
375 Vegas Drive, #150
Las Vegas, Nevada 89128

63

Registered Agent for FHT E-smldings, LLL, a Nevada Limited Liability Company
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IN THE DISTRICT COURT OF JOHNSON COUNTY, KANSAS
CIVIL COURT DEPARTMENT
DIVISION NO. 14

in the Matter of the Marriage of: Case No. 10CV6256
CHRISTOPHER D. DAVIS and Chapter 60
CHERYL L. DAVIS

JOURNAL ENTRY AND DECREE OF DIVORCE

NOW on this e dayﬂf/wn . 2011, this case comes on for hearing on-the:

verified Petition for Divorce filed herein by the Petitioner.

The Petiticner, Christopher D. Davis, appears by and through counsel, Thomas
E. Ruzicka of Hubbard, Ruzicka, Kreamer& Kincaid, L.C., and the Respondent, Cheryl
L: Davis, appears:by and through counsel, David R, Smith. Attorney at Law. There are
no other appearances.

WHEREUPON, the Court, having heard statements of counse! and having
considered the pleadings and information in the file, makes the foiiowir;gﬁmdings of fact:

1. The Petitioner’s verified Petition for Divorce was filed on July 14", 2010
and at thetime of the filing of such Petition, the Petitioner had been an actual resident
of the State of Kansas for a period in excess of sixty (60) days. Respondent filed an
Answer.on September 20, 2010.

2, The Court has personal jurisdiction of the parties and jurisdiction of the
subject matter of this action and venue is properly in this Court.

3. The parties were married to each other on July 30", 1981, in Kansas City,
Jackson County, Missou_r_i_:

4. The parties have no minor children.

5.  The Respondent is notnow pregnari. .

201 AUG 15 PH2: 54
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6. Tt}gilgartié_sﬁa_re incompatible. Their deep and ireconcilable differences
make it impossible for the:marriage to continue on a viable basis and the parties can no
ionger live together as husband and wife.

% The parties have entered into a written Seéparation and Property
Settlement Agreement which has been admitted into evidence as "Exhibit 1". The
Agreement has been examined by the Court and the Court finds that it contains
e_quiifaﬁtﬁ'ie provisions for the supportof the parties, and division of the properfy interests.
acquired by the parties during the marriage and prior thereto, it was freely and
valuntarily entered into-by the parties-and the agreement is valid, just, and equitable and
should be approved by the Court and incorperated in this. decree by reference.

Having made the preceding findings of fact, the Court ORDERS; ADJUDGES
AND DECREES as follows:

IT IS, THEREFORE, BY THE COURT ORDERED, ADJUDGED, AND
DECREED that the parties be divorced, each frem the other, on the ground of
incampatibility.

IT IS FURTHER BY THE COURT ORDERED that the property of the parties
shall be divided between them in conformity with the terms of the Separation and
H‘féjﬁert_y:Settiem:emté;qgreement.dated August _15:__201 1, which has been admitted into

‘evidence as "Exhibit 1", and all of the terms of that Agreement are hereby specifically
approved and incorparated in this decree by reference. All payments and acts therein
required are hereby ordered.

IT 1S FURTHER ORDERED that commencing on September 1, 2011, Peitioner

shall pay to Respondent, as spousal maintenance the sum of $10,000.00 until modified
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or terminated as set forth in the parties Separation and Property Settlenient Agreemeiit,
1st and 15" day of edch:month. There are no maintenance arrears owed onany
tomporary orders entered herein.

IT IS FURTHER ORDERED that for good cause shown, Petitionar's spousal
maintenance payments o Respondent shall be made directly payable to the order of
payment must include the Court Order Number (JO 10 CV 6258).

IT IS FURTHER ORDERED the District Court Trustee shall enforce the order of
any change of name and residence within seven (7) days-after such change.

IT IS FURTHER ORDERED that each party shall pay thelr own atomey's fees
and that the court costs in this action are hereby taxed against the Petitioner's court cost
deposit.

IT IS FURTHER ORDERED that this Decree shall be effective when it has been

| signed by the Court and Tiled in the Office of the Clerk of the Court and thatany
mafiiage contractedl by either of the parties hereto with any third party either within or

withiotit the State of Kansas within a period of thirty (30) days from the effective date.of

. Agresmentioiwaive ary rights they-may have fo appeale  — . - = = e
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IT IS SO ORDERED,

JOURNAL ENTRY APPROVED BY:

Attormey at Law
One Park Place
700°W. 31 Sireet; Suite 408
K sas City, MO 84108

David R, Smith # 13664
Aftomey for Respondent

i e "’rf {iRT. The
.seazﬁm Cﬁg e

't}istri'cti_du_dge

HUBBARD, RUZICKA, KREAMER &
KINCAID, L.C.

130 Nerth Cherry

P.O. Box 550
Olathe, Kansas. 66051-0550

(918) 782:2350

iruzicka@hrkk!aw.com

Triowas E. Rz msss o
Atlorneys for Petitip
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TRUST AND ESTATE ATYORMEYS

Mark A, Solomon Chaysuse Weat Profoysiovsl Ceulrd Hoss B, Bvans

Dasna A, Dwigging S060 West Chovonns Avenus

Jordenus L. Evens
Alexander G, LeVequs

Alan D, Freer 1
Lex Vegas, Hevada 89129 ‘Toshun M, Hood

Brisn K. Stesdwan
ki . Hollingworth ; "
g;::nrﬂsl;:wmrw Telephoae: 702,853,348
iaffrey P. Lugzock

*Chrigrophes ). Fowles

. Paesimiie: 702.853.5485 “Liconsed only in Florida

Divect Dial (702) 589-2500
Emsil msolomon@sdfuylaw com

May 11, 2015

Via Hand Delivery

The Honorable Gloria J, Stunman
Regional Justice Center

Dept, XXV, Courtreom 3H

200 Lewis Avenue

Las Vegas, Nevada 89135

RE: The Beatrice B, Davis Family Heritage Trust
Case No, P-15-4083867-T
Hearing Date: April 22, 2015

Dear Judge Sturman:

Since the hearing on the above-referenced matter, we prepared and submitted the Order
Gramting In Part dnd Denying In Part Petition To Asswme Jurisdiction Over The Bealrice B.
Davis Family Heritage Trust, Dated July 28, 2000, As Amended On February 24, 2014; To
Assume Jurisdiction Over Christopher D. Davis As Investment Trust Advisor And Stephen K
Lehnardt As Distribution Trust Advisor; To Confirm Dwnham Trust Company As Directed
Trustee; and For Immediate Disclosure Of Documents And Information From Christopher D,
Davis And Order Denying Christopher D. Davis' Motion To Dismiss Pursuant To NRCP 12(b)
And NRCP 19 (the “Order”) to all counsel who appeared at the hearing on April 24, 2015. A
copy of the Order is enclosed herewith for your review. On April 29, 2015, Anthony L. Barney,
Esq. (“Mr. Barney”), counsel for Christopher D. Davis (“Mr. Davis”), provided a competing
order on behalf of remaining parties and their respective counsel (the “Competing Order”™).

o The Competing Order provided by Mr. Bamey attempis to limits this Court’s ruling by
picking and choosing preferential statements from the hearing transeript, and including such
preferential statements, which are taken out of context, in the Competing Order. For example,
during the hearing, Mark A. Sclomon, Esq. (“Mr. Solomon™), counsel for Caroline D, Davis
{“Mrs, Davis”), informed the Court that Mr. Davis was and is serving as the Investment Trust
Advisor of the Beawrice B, Davis Fumily Heritage Trust, dated July 28, 2000, as amended on
February 14, 2014 (the “Trust”) in his individual capacity gud as manager of FHT Holdings,
LLC, an entity wholly owned by the Trust. In her petition, Mrs, Davis specifically requested

EMAN, SOFLAWSSDFNVLAW.COM | WER SOFNVLAW.COM )

PETAPP001063



SOLOMON | DWIGGINS | FREERY®

TRUSY AND ESTATE ATIOINEYS

The Bonorable Gloria J. Sturman
RE: The Beatrice B, Davis Famify Herltage Trust
Case No. P-15-083867-T
. Hearing Date: April 22, 2015
Pagel
May 11,2015

certain information and documentation from Mr. Davis in his capacity as Investment Trust
Advisor and in his capacity ag the manager of FHT Holdings, LLC. As part of Mr. Barney’s
Competing Order, Mr, Barney atterapts to limit the informaticn requested to information in Mr.
Davis® possession in his capacity as Investment Trust Advisor only. Mr. Bamey atterapis to
substantiate such limitation by selecting particular language from the transeript, without tuking
‘into account any of the prior arguments of counsel or statements by the Court. K is well
_established that an individual serving as a fiduciary of a trust and as the manager of an entity
owned by such trust cannot simply “switch hats”, and subsequently claim thet he or she has
information and documents in one capacity, but not in the other capacity. Indeed, even when
acting in his or her individual capacity, a fiduciary is required to disclose any and all information
that may affect the beneficiaries of a trust. See, e.g. Blue Chip Emerald LI..C, AD2d 278,279
N.Y, 2008} “[wihen a fiduciary, in furtherance of its individual interest, deals with .the
- bepeficiary 'm a matter rc.laimg to the ﬁduciary re.la’sior:ship, the ﬁd“mary is strictly oB.,igaIed to

539 N.E.2d 574 (NY. 1989)). As such, any " information or Jocumemat:on Mr. Daﬂs has in ms -

possession as Manager of FHT Holding, LLC or individually, he also has in his possession as
Investment Trust Advisor, and, therefore, hie must be required to produce it.

Additionally, Mr. Barney afterapts to limit the disclosure to “information” that is in Mr.

Davis’ “possession”.  Again, Mr. Bamey pinpointed a specific staternent from the transcript,
which was taken out of context, to limit this Cowrt’s ruling. To suggest that the ruling by this
Cowt limited Mr. Davis’ duty to only produce “information” in his “possession” is absurd. Such
2 ruling would be tantamount to denying Mrs. Davis’ request in its entirety as Mr. Davis could
-essentially argue that he has no “information” and/or documentation in his “possession”, when in
fact such information and documentation is clearly in his custody or control. As such, this Court

should require Mr, Davis to disclose any and all information and documentation in his

possession, custody or control, Based on the foregoing, Mrs. Davis respectfully requests that

that this Court enter the enclosed Order as we believe it accurateiy captures and reflects this .

Court’s ruling,

b ?i’%? S

/ Mark A, Solomon

'MAS/

Enclosure:  (As Stated)

ce: Charlene N. Renwick, Esq.; Harriet H. Roland, Esq.; Jonathan W. Barlow, Esq.; and Anthony
L. Barney, Esq.
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ORDR

Mark A. Solomen, Esq,
Nevada Bar No, 418
msolomon@sdinviaw.com
Joshua M. Hood, Esqg,
Nevada Bar No. 12777
jhood@sdfnvlaw.com
SOLOMON DWIGGINS & FREBR, Lan.
2060 West Cheyenne Avenue
Las Vegas, Nevada 89129

T e}cphcne 702,853.5483
Pacsimiler 702.853.5483

Attorneys for Caroline Davis, Petitioner

© 0o ) S W e W D =

DISTRICT COURT

CLARK COUNTY, NEVADA

g 10

“‘; g in the Matter of: Case No..  P-15-083867-T

3 8 11 Dept.: Probate {26)

S988% 12 | The BRATRICE B. DAVIS FAMILY Hearing Dato: April 22, 201

gezak HERITAGE TRUST, dated July 28, 2000, as Hearing Time: 9:00 AM.

$8222 13 | amended on Febmary 24, 2014
:{“;i - 14
S8t s ORDER GRANTING IN PART AND DENYING IN PART PETITION TO ASSUME
=z ? JURISDICTION OVER THE BEATRICE B. DAVIS FAMILY HERITAGE TRUST,
05 28,2000, AS AMENDED ON FEBRUARY 24, 2014 TO ASSUME
3? : 16 - : ; !
Ba: o7 ADVISOR AND STEPHEN K 'mmmm A5 DISTRIBUTION TRUST ADVISOR; TO
RN CONFIRM DUNHAM TRUST COMPANY AS DIRECTED TRUSTEE; AND ¥FOR
=S 18 IMMEDIATE DISCLOSURE OF DOCUMENTS AND INFORMATION FROM

e
~

CHRISTOPHER D BAVIS
AND

\\’RCI’ 12(?}3 £ \*D N“RCP 19

This matter came on for hearing on April 22, 2015 on Caroline D. Davis’ PETITION TO
ASSUME JURISDICTION OVER THE BEATRICE B. DAVIS FAMILY HERITAGE TRUST,
DATED JULY 28, 2000, AS AMENDED ON FEBRUARY 24, 2014; TO ASSUME
JURISDICTION OVER CHRISTOPHER D. DAVIS AS INVESTMENT TRUST ADVISOR
AND STEPHEN K, LEHNARDT AS DISTRIBUTION TRUST ADVISOR; TO CONFIRM
DUNHAM TRUST COMPANY AS DIRECTED TRUSTER: AND FOR IM}‘;HIBIJIA'I'E
IDISCLOSURE OF DOCUMENTS AND INFORMATION FROM CHRISTOPHER D, DAVIS

1of 5
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{the “PRTITION"; Christopher D, Davis’ MOTION TO DISMISS PURSUANT TO NRCP 12(b)

1
2 | AND NRCP 19 (the “MOTION TO DISMISS"), and Stephen K. Lehnardt’s OPPOSITION TO
3 |PRTITION AND LIMITED JOINDER TO THE MOTION TO DISMISS, Counsel for Caroline E
4 iD. Davis, Mark A. Solomon, s, and Joshua M. Hood, Esq,; counsel for Christopher D, Davis,
5 !Anthony L. Bamey, Bsq.; counsel for Stephen K. Lehnardt, Jonathan W. Barlow, Esq.; and
6 |counse! for Dunham Trust Company, Charlene N. Renwick, Esq. were present, :
7 The Cowrt having reviewed the plsadings, examined the evidemce, and heard the
3 arguments of counsel, and for good cause appearing makes the following Findings and Orders:
9 FINDINGS
ga B 10 1. Due and legal notice of the time und place of the bearing has been given in this
; 2 % 5 11 |matter as required by law.
E B 2. Pursuant to Article 14, Section 6 of the Beatrice B, Davis Family Heritage Trust,
E%gég 13 |dated duly 28, 2000 (the “Trust”), on or sbout February 24, 2014, Stephen K, Lehnardt ("M,
Z.:; 14 | Lehnardt™), as Trust Protector, purported to change the situs of the Trst from Alaska to Wevada,
g%% 15 {and npon such change of situs, to amend the Trust to conform to the laws Nevada, This action
85: 16 | was memorialized in the First Amendment to the Beatrice B. Davis Family Heritage Trust, dated
ViBa 17 February 24, 2014 (the “Fisst Amendment”) Christopher I, Davis (“Mr. Davis®) expressly

consented 1o the ferms of the First Amendnent,

C

%

19 3. The First Amendment nominates and appoints Mr. Davis as Investment Trust
20 | Advisor pursuant to NRS 163.5543 and as a Fiduciary pursuant to NRS 163 554, and Mr. Duavig
21 Heccepted such appointment as Javestment Trust Advisor.

22 4. The First Amendment farther nominates and appoints Mr, Lehnardt as Distribution
23 {{Trust Advisor pursuant fo NRS 1625537 and 5 a Fiduciary pursuant to NRS 163.554, and Mr.
24 || Lehnardt accepted such appointment as Distribution Trust Advisor,

25 & The First Amendment further nominates and appoints Dunham Trust Company
26 {{ (“Dunham™) as Directed Trustee, aud Dunham acoepted such appointed as Directed Trustee.
2T Wit

20f5
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6. Dunkam and Mr, Davis relied upon such appointments and authority bestowed
upon them pursuant to the First Amendment, and Dunham and Mr. Davis further acted upon such
| reliance in the exsreise of their authority pursuant to the First Amendment.

7. ‘Notwithstanding Mr, Davig® unsupported objection as to the validity of the First
Amendment, after all beneficiaries of the Trust received proper notice of the PETITION, no
objections were made by auy other beneficiary or purported beneficiary concerning the validity of
the First Amendment, nor were any objections received as to the authority exercised by Mr.

Davis, Mr. Lehnardt, and/or Danham pursvant to the First Amendment.

. 8. Becanse Mr, Davis, Mr. Lehnardt, and/or Dunham have acted pursuwant to such
| authority provided under the First Amendment, the Court can assune jurisdiction over the Trast
asa proceeding in rem.

9. Bevause Mr, Davis has accepted appointment as the Investment Trust Advisor and
fhas acted pursuant to such appointment, the Court may properly assume jurisdiction over M,
Davis, and order hir to perform any actions necessary to comply with the relief requested in the
PETITION.

10.  Because Mr. Davis has excercised his authority as Investment Trust Advisor, is a
Fiduciary pursnant to NRS 163,554, has submitted to the jurisdiction of this Court pursuant NRS
163.5555, and has within his possession, custody, or control certain information and documents
rjrequested in the PETITION, Mr. Davis is required to disclose such information to Pefitioner
pursuant (0 Articie 12, Section 4 of the Trust.

11, Because Dunham has accepted appointed as the Directed Trustee and has acted
pursuant to such appointment, the Court may properly confirm Dunbum, as Directed Trustee

12 Until such time as a demand or claim for relief is made against Mr, Lebnardt in his
capacity as Distribution Tyust Advisor, the Court need not assume persons! jurisdiction over Mr.

Lehnardt; however, Caroline D, Davis may provide a more definite staternent or otherwise aasert

a demand or claim for relief against Mr. Lehnardt, at which time the Court may gssume personal

Jjwisdiction over lum,

3efS
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! “Trust”}, as a proceeding in rem.

13.  The Motion To Dismiss should be denied, but without prejudice to any claim by
Mr. Davis that the First Amendment is invalid. -:
IT IS HEREBY ORDERED that the Court assumes jurisdiction over the Beauwice B.
Davis Family Heritage Trust, dated July 28, 2000, as amended on February 24, 2014 (the

IT IS HEREBY FURTHER ORDERED that Dunham Trust Company {“Dunham®) is
confirmed as the Directed Trustee of the Trust,

IT IS HEREBY FURTHER ORDERED that the Court shall abstain from sassuming
jurisdiction over Stephen K. Lehnardt (“Mr. Lehnardt™), in his capacity as Distribution Trust
Advisor, until such time that Pefitioner provides a mwore definite statement or otherwise asserts a

demand or claim for relief against Mr, Lebnardt, in his capacity as Distribution Trust Adviser, at

which time this Court may assume personal jurisdiction over him. j

IT IS HEREBY FURTHER ORDERED that Chuistopher I, Davis (“Mr, Davis™) is;
confirmed as the Investment Trust Advisor. “

IT IS HEREBY FURTHER ORDRED that Mr, Davis shall forthwith produce to
counsel for Petitioner any and all information and documentation in his possession, custody or
control related to any and all loans taken from the Trust, including, but not limited to those
showing or relating to:

{a)  the purpose of each foan;

(b}  who received the loan proceeds or the benefit of such loan proceeds;

(&) how the loan proceeds were used;

(d)  the repayment terms for each loan and whether any repayment was ms;de;

{e) any and all collateral agreements related to any and all loans; and

(D any and all foan agreements and/or promissory notes for any and all loans;
IT IS HEREBY FURTHER ORDERED all further matters will be heard by the probate
judge.

40f5
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IT IS HEREBY FURTHER ORDERED that Christopher D. Davis” Motion To Dismiss
Pursuant to NRCP 12(b) Aud NRCP 19 is hereby denied, but without prejudice to the claim by

' Mr. Davis that the First Amendment to the Beatrice B, Davis Family Heritage Trust, dated
 February 24, 2014 is invalid.
' Dated this ___ day of May, 20135,

DISTRICT CQURT JUDGE
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i Prepared and submitted by:

SOLOMON DWIGGINS & FREER, LTI,

P

Approved as to Form and Content:

LEE HERNANDEZ LANDRUM &

GAROFALO

Mark A. Solomon, Esq, (Bar No. 0418)
Joshua M. Hood, Bsq, (Bar No. 12777)
9060 West Cheyenne Avenue

Las Vegas, Nevada 89129

Telephone: (702} 853-5483

Facsimile: (702) 853-5485

Atiorneys for Caroline D. Davis

Approved as to Form snd Content:

CLEAR COUNSEL LAW GROUP

Jonathan W. Barlow, Bsq. (Bar No. 9564)
30 South Stephanie Street, Ste, 101
Henderson, Nevada 89102

Telephoune: (702) 476-5%00

Facsimile: (702) 924-G709

Attorney for Stephen K. Lehnardt

Charlens N. Renwick, Esq. (Bar No. 10165}
7575 Vegas Drive, Ste, 150

Las Vegas, Nevada 89128

Telephone: (702) 880-9750

Facsimile: (702} 314-1210

Aptorney for Dunham Trust Company

Approved as {6 Form and Content;

Harriet H. Roland, Esq. (Bar No, 5471)
ROLAND LAW FIRM

2470 East Saint Rose Parkway, Ste. 105
Henderson, Nevada §90674

Telephone: (702) 452-1500

Facsimile: (702} 920-8903

ANTHONY L. BARNEY, LTD.

Anthony L. Barney, Esq. (Bar No. 8366)
Tiffany 8, Barney, Esq, (Bar No. 9754)
3317 West Charleston Boulevard, Ste, B
Las Vegas, Nevada 89102

Telephone: (702) 438-7878

Facsimile: (702) 259-1116

Attorneys for Christopher D, Davis
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Anthony L. Barney

From: Anthony L, 8arney <anthony@anthonybarney.com>

Sent: Tuesday, May 12, 2015 10:38 AM

To: 'Renee Guastaferro’, ‘'abarney@anthonybarney.com’; 'crenwick@lee-lawfirm.com’;
‘hroland@rolandiawfirm.com’

Ca ‘jonathan@ciearcounsel.com’; Joshua M. Hood; Joudina, Tamara'

Subject: RE: In the Matter of the Beatrice B. Davis Family Heritage Trust

Dear Mr. SolomoniHood,

s it my understanding that the joint requests of four atforneys that we observe the court's minute order and transcript
ware rejected on every point by you without a single revision? Please keep in mind that we followed the court's
minutes and transcript with exactness. i received your e-mail this morning. When did you submit this order and
letter? Your letter is dated yesterday, and has case law and argument to the court. Was this submitted ex-parte? |
am very concerned by this apparent attempt fo argue additional merits without the proper notice to the rest of legal
counsel involved in this case. With your apparent refusal to adopt even the court's own record, | will plan on
submitting the joint competing order approved by ail counsel but your firm.

Sincerely,

Anthony L. Barney, £sq.
ANTHONY L. BARNEY, LTD.
Attorneys and Counselors at Law

This e-mail message is covered by the Electronic Communications Privacy Act, 18 U.S.C. §§ 2510-2521 and is legally
privileged. This message and any files attached hereto are confidential and are for the sole use of the intended
recipient. IF YOU ARE NOT THE INTENDED RECIPIENT OF THE MESSAGE, PLEASE NOTIFY THE
SENDER IMMEDIATELY BY RETURN E-MAIL OR TELEPHONE (702,438-7878), DELETE THE
ORIGINAL MESSAGE INCLUDING ALL ATTACHMENTS, AND DESTROY ALL HARD COPIES, ANY
UNAUTHQORIZED REVIEW, DISTRIBUTION, DISCLOSURE, COPYING, USE, OR DISSEMINATION,
EITHER WHOLE OR IN PART, IS STRICTLY PROHIBITED. Ifyou are the intended recipient, please be
aware that since e-mails can be altered electronically, the integrity of this communication cannot be guaranteed
without using digital signatures or encryption. The attorney-client privilege may apply to this message, but such
privilege may be lost if it is shared with someone other than an employee of Anthony L. Barney, Ltd. or of another
attorney or law firm who represents you.

From Renee Guastaferro [mailto:RGuastaferro@sdfnviaw.com]

Sent: Tuesday, May 12, 2015 9:57 AM

To: abarney@anthonybarney.com; crenwick@iee-lawfirm.com; hroland@rolandlawfirm.com
Cc: jonathan@clearcounsal.com; Joshua M. Hood

Subject: In the Matter of the Beatrice B. Davis Family Heritage Trust

Dear All:  Please find sttached correspondence and the Order that was submitted to Judge Sturman. Thank you,

Renee Guasiaferro, Legal Assistant

SCLOMON DWIGGINS & FREER, LTD.

Cheyenne West Professional Center | 9060 W. Cheyenne Avenue | Las Vegas, NV 89129
Direct: 702.589.3524 | Office: 702.853.5483 |

Facsimile: 702.853.5485

Froail rguastaferro@sdinviaw.com | Website: www sdinviow.com

¥ www.facebook.com/sdfnviaw

B wwwlinkedin.com/company/solomon-dwiggins-&-freer-id-
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_zln__tQQM L.Bgrrgzx, ﬂ!.S.I-J.D., LL..MI ” ANTHGNY 'L‘_ BARN EY, LTD- PNeva Liehe

. Atomey.at Law Administcative Assistant.
Licensod inJNevada and 1daho A Nevada Professional Law ’
) A Tt Website Address:
Tiffany 8. Baroey. 1.D. Co rporation www.enthopybamey.com
_r\ﬂomcg-al-Law
Liveoed i ierads 3317 W. Charleston Boulevard, Suite B _ E-mait Address
. _ : ' : . iy office@anthonybamey.com
Mary L. Martell, 3D, Las Vegas, Nevada 89102-1835
Law Clek Receptionist; 702-438-7878

Fax: 702-259-1116

May 12, 2015

Via Hand Delivery

The Honorable Gloria J. Sturman
Regional Justice Center

Dept. XX VI, Courtroom 3H

200 Lewis Avenue

Las Vegas, Nevada 89155

Re:  The Beatrice B. Davis Family Heritage Trust
Case'Na. P-15-083867-T
Hearing Date: April 22, 2015
Court Minutes: April 22,2015
Date of Transcript: April 28,2015

Re: The Beatrice B. Davis Family Heritage Trust
Dear Judge Sturman,

Upon réceipt of the proposed order from Messrs. Solomon and Hood, it was
circulated among all of the parties. A transcript was otdered, and provided to Mr. Hood
as a courtesy.’ He indicated that upon his review of the transcript, he “would get back to
fus] immediately with any suggested revisions or comments on the proposed order.”
Instead, today (May 12, 2015) we received a letter and a signed proposed order from Mr.
Solomon via e-mail that had been hand delivered to the Court yesterday (May 11, 2015).

Upon review of yesterday’s letter to the Court, Mr. Solomon presents further legal
arguments with foreign case law in furtherance of his proposed order. We disagree with
his representatjons, and feel confident that the minute and oral record speaks for itself in
this regard. His action is quite unorthodox in the context of the rules of this Court, It is
clear that Mr. Solomon is raising new arguments in informal correspondence to this Court
that were not raised during the hearing on April 22, 2015. It appears that this is being

' See e-mail 1o Joshua Hood, Esq. from Anthony L. Bamey, Esq. dated May 4, 2015.
? See e-mail from Joshua Hood, Esq. to Anthony L. Barney, Esq. dated May 4, 2015.
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Letier to Honorable Gloria J. Sturmun

May 12, 2618

Page 2of 2
done fo butress the unsupportable statements that have been included in his proposed
order, ‘as there could be no other logical reasoning for such an informal and unnoticed
submission,

I respectfully defer to your discretion in this regard, but would request an
apportanity to respond with proper notice to these new legal argaments, if necessary,
prior to any further action in this regard to avoid any prejudice to the parties.

With the exception of Mr. Solomeon, all other legal counsel {including those which
did not ObJCGT 10 th mavant’s petition) have signed .our propesed order from the hearing
on April 22, 2015.% In order to be faithful to the Court’ s direction and record, our arder is
based upon both this Court’s minutes and its transcript.’ In order to maintain the integrity
of the record, -our proposed order comes directly from this Court’s own written minute
and oral records, and we respectfully request that our proposed order be signed by the
Court.

Sincerely,
.-‘ _? g-“""s(;ﬁ

ANTHONY L, BA‘RNEY
Attorney at Law

¢ Mark A, Solomon, Esq. via e-mail at msolomon@sdinviaw.com & foshua M. Hood,
Esq. via e-mail at 1h00d‘a)sdﬁ viaw.com; Jonathan W. Barlow, Esq. via e-mail at
jonathan@olearcounsel.com; Charlene N. Renwick, Esq. via e-mail at crenwick(@lee
lawfirm.com; Departrent 26 via e-mail at Dept26L.C(@clarkcountycounis.us.

Attachments: E-mail Comespondence between Parties dated May 4, 2015; _"ropos_ed
Order signed by Counsel; Proposed Order Drafied From Minutes and Transcript with
Citations to Court Transceipt.

3 Pronosed Order signed by Counsel, ‘
See. Proposed Order Drafted From Minutes and Transeript with Citations te Court Traascript.
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Anthony Barney

From:  Joshua M. Hood fihood@sdfrviaw.com]
Sent:  Monday, May 04, 2015 10:20 AM

To: Anthony L, Barney; crenwick@lee-lawfirm.cor; jonathan@clearcounsel cont
abamey@anthohybarney com; hroland@rolandlawhian.com
Ce: Mark Scloman; Renee Guasliaierro; 'loutinag, Tamara!, Terd Maxfield

Subject: RE: Beatrios Davis Family Heritage Trust
Thankyou for providing this. 'l getback to you ol 45 soon as i can regarding the pruposed arder,

Sincerely,
Joshua M, Hood

SOLOMON DWIGGINS & FREER, LTD,

Cheyenrie West Professionol Center | 9060 W, Cheyerne Avenue | Las Vegus, NY 89129
Divech 702,580.3504 | Office: #07.853,5483

Facsimiles 702.853.5488

Erncil hood@sdinviow.com | Websifer www.sdinviow.com

8 wwfocebeok comisdinviaw

& wyewlinkedincom/company/solomon-cwiqains-&-fraer-t-

2k QLOMON
A DWIGGING & FREERE

st SRUST ANDYESTATE aTIBENTYS

r.% fleuse conslder the environment before printing this smail.

inis message containg confidential infermation and may alse contain information subject to the attomey
client privilege or the aitorney work praduct ruies. If you are not the infended recipient, please delete
the message and coniact Solomen Dwiggins & Fraer, Lid, ot 702-853-5483. Any disclosure, copying.
distibution, reliance un or use-of Ine contents. of this message by anyone other than the intended
racipient s prohibited.

From: Anthony L. Barney {mailto:anthoay@anthcnvbamey.com)
Sent: Monday, May 04, 2013 10:04 AM |
Taos Joshua M. Hood; crenwick@iee-lawfirm,comy; jonathan@ciearcounsel.com,; abarney@anthonybarney.com;

troland@rolandlawfirm.comr _

Cet Mark Solomon; Renge Guastaferro; Touding, Tamara’; Terri Maxfield
Subject: RE: Beatrice Davis Family Haritage Trust

JQ__Sh",

Hera is the transeript that my ofilce already ordered irom the count
Anthony L. Barney, Esq.

ANTHONY L. BARNEY, LTD,
Attorneys and Counselors at Law

541242018
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This exmail message 1 covered by the Blectronic Communications Privacy Act, 18 US.C. §5 e510-a521 and Islegally
priviipged. This message and any Rles attached hereto are confidential and are for the sole use of the intended
recipient, IF YOU ARE NOT THE INTENDED RECIPIENT OF THE MESSAGE, PLEASE NOTIFY THE
SENDER IMMEDIATELY BY RETURN E-MAIL OR TELEPHONE (702,438~ 78?8 ), DELETE THE
ORIGINAL MESSAGE INCLUDING ALL ATTACHMENTS, AND DESTROY ALL HARD COPIES. ANY'
UNAUTHORIZED REVIEW, DISTRIBUTIGN, DISCLOSURE, COPYING, USE, OR
BISSEMINATION, EI‘I'HER WHOILE OR IN PART, IS STRICTLY PROHIBITED. Ifyoware the intendad
recipient, piease be dware that sinee e-malls can be altered elestronivally, the tutegrity of this commugnivatios
cannot Be guaranteed witheut using digitel signatures or encryption, The attorney-client privilege may apply to
this message, but such privilege may be lost if itis shared with someane other than an employee of Anthomy L.
Barney, Lid, or of anothar attorney or law ficm who represents yvbu,

Froms Joshua M. Hood {malitorhood@sdfnviaw. com?
Sent: Monday, May 04, 2015 9:42 AM
To: An*honyl Bar'seyﬂ crenwick@lee-fawficm.cony, jonathan@ciearcounsel.cony; abarney@anthonybarmey.com;

e Mark Soiomcn Renee Guastaferro; ‘ouding, Tamara, Terrd Madield
Subject: RE: Beatrice Davis Family Heritage Trust

Al

Ljust-wanted to touch basa with you all to inform you thatdam in the process of obtaiping transeriptand 4/22/15
hearing video to ravisw the same in connection with your proposed order, Assoon as | have had the epportunity
to review the saime, | will get back to you immedistaly with any suggested revisions or commentsonthe
proposed orger.

Sincerely,
Joshun M. Hood

SOLOMON DWIGGINS & FREER, LTD.

Cheyenne West Profassona Center | 9040 W, Chevenne Avenus | Los Vegas, NV 59129
Girect 702,582,354 | Qificer 702.853,5483

Facsiile: 702.853.5483

Emcit hood@sdinviaw.com | Webhsite: wwwsdinviow.com

& wwaw.icocsbook.comy/sdinviaw

B wwwlinkedincom/company/solemen-awigging-d-freeritd

‘% Please consider the environment before prinfing ikis email.

This mesuée coniains confidential information and may alie contain information subject fo the o ey
chient priviiege or the atlorney work product rules: lf you are not the infended recipien?, piecse deigle

fhe message and contact Salomon Bwiggns & Freer, i of 702-853-53483. Any disclosuig, copying.

distribution. reliance on ar use of the contents of this message by anyone other than the intended

recipient is prohitsited,
522015
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J@anthohvbarney.com]
Sent;. Wednesoay, April 29 ;.o*s 313 PM -
To: Gaby Chavez; cranwick@lee-lawfirdl.com; jonathan@clearcounsel.com: abarney@anthonybarney.com;
hroland@rolandiavfirm.com
Ce: Mark Solomion; Joshua M, Hood; Renee Guastalerro; ‘Touding, Tamara'
‘Suibject: RE; Beatrice Davis Family Heritage Trust

Bear Mark,

All four attomeys have reviewed your proposed oftler, and we would fike to offer the foll owing collective changes to
the order. As & courtesy to you these ¢hanges have benn made and prepared in a format that you may use o
submit it to the-court if you have no further changes. If you have any questions or opt not to include our requasted
changes, piease let us know prior to the sutmission of any order. and'we can circuiate an agreeatie order or, if
necessary, a compeling order: Itis my understanding that sach of the four attorneys has reviewed the court
transeript, and the proposed chan iges have been notated from the transcript in the gprogosed order (takan direstly
from the Court's minutes) with the gecompanying basis from the transcript.

While | diszgree with the Court's findings and orders, | betieve that itis impgrtant that we work to keep the court
record accurate with any proposed order. if you wau id like to discuss any changes, please do not hesitate to
‘cantact us,

Sincerely,

Anthony L, Barney, Esq.
ANTHONY L BARNEY, LTD.
Attorneys and Counselors at Law

This e-mail message is covered by the Electranic Communications Privacy Act, 18 U,8.C, §§ 2510-2524 and is legally

m!eged This message and any files attached heceto are confidential and are for the sole use of the intended
recipient. JF YOU ARE NOT THEINT ENDED RECIPIENT OF THE MESSAGE, PLEASE NOTIFY THE
SENDER IMMEDIATELY BY RETURN E-MAH, OR TELEPHONE (roz. 438-7 78}, DELETE THE
ORIGINAL MESSAGE INCLUDING ALL ATTACHMENTS, AND !)ES"JROYALL HARD COPIES. ANY
UNAUTHORIZED REVIEW, DISTRIBUTION, DISCLOSURE, COPYING, USE, OR
DI&S‘FMINATION EITHER WHOLE OR IN PART, IS STRICT. LYPR(JHIBI TED,. If you are the intended
recipient, please be aware that since e-matls can ba atered electronically, the integrity of this communication
cannotbe bt.arauteec ‘without using digital mgnmures or encryption, The attorney-cliént privilege may apply to
‘this message, but such privilege may be lost if it is shared with someone other than an employee of Anthony L.
Barney, Ltd. or of anotherattorney oraw firm who represents you.

Frony: Gaby Chavez [mailto:gchaver@sdinviaw.com]

Sent: Friday, April 24, 2015 2:30 PM

Tor grenwick@les-lawfirm.com; jonathan@ciearcounsel.com; abarney@anthonybarnsy.com;
Ahroland@rolandiawfirm.com

Ce Mark Soiomon; Joshua M. Hoad: Renee Guastsferro

Subject: Beatrice Davis. Family Heritage Trust

Good Afternoon Counsel,

As per Mr, Solomon’s request, 1 am forwarding the attached correspondence regarding the above-
teferenced maiter, which encloses an order for your review and signature,

Thank you,

Gaoby Chavez _
Sacretary 10 MOk A, Solfgmon.and Daona A, Dwitiging

$/12/2015
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SOLOMODMN DWIGGINS & FREER, LTD.

Cheyenne West Professionai Center | 9060W. Cheyenne Avenve | Las Vegas, NV 87129
Direct: 702.589.3507 | Office: 702.853.5483 | Facsimile: 702.853.5485

Email aohigvez@sdinviaw.com | Welbsite! www scfnviow.com

v faceboskcom/sdfnviaw

ﬁ wwwilinkedin.com/company/solomen-dwiggins-&-freerid-
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Proposed Order Drafted From Minutes and
Transcript with Citations to Court Record
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EIGHTH JUDICIAL DISTRICT COQURT
CLARK COUNTY, NEVADA

in the matter of) . .
Case No.: P-15-083867-T

The BEATRICE B. DAVIS FAMILY HERITAQE .~ Dept-No: 26
TRUST, dated July 28, 2000, as amended on

Bebruary 24, 2014, Hearing Date: April 22, 2015

Hearing Time: %:08 am.

{lover Christopher D. Davia as Investment Trust Advisor and Stephen K. Lebbardt as Distribution
HTrust Advisor, & Confirm Dunham Trust Company as Directed Trustes, and for Immediate

| Disciosure of Documents and Tnformation from Christopher [ Davis. Chriswopher D. Davis,

20 | : |
|| was represented by Hamriet Roland, Esg. of the Roland Law Firm and Anthony L. Bamey, Esq.,

21}

| Dunham Trust Company was represented by Charlene N, Repwick, Esq., of the law office of
26 |

ORDER
This matter came before the Court for hearing on the 22™ day of April, 2015 at 9:00
a.m., upon the Chiistopher I, Davis's Motion to Dismiss Purstant to NRCP 12(b) and NRCP
19 and Caroline Davis’s Petition to Assume hurisdiction over the Beatrice B. Davis Ir"a:-'_:-;,él_y:

Heritage Trust, Dated July 28, 2000, as Amended on February 24, 2014, to Assume Jurisdiction

of the law office of Anthony L. Barney, Lid, Caroline Davis was represented by Mark
Solomon, Esq., of the law fmm of Soiomon Dwiggins and Freer, Lud.; Stephen K. Lehnardt was

represented by Jonathan W. Bariow, Esq. of the law office of Clear Counsel Law Group; and

Lee Hernandez Landrum & Garofalo. After reviewing the pleadings on. file and in the sourt
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 Nevada, and that everyons involved relied on this amendment as being pr-c-p:(—:r.E

© W -1 m Gl d W R b

action on behalf of the trust has been taken in Nevada®

o g 9 s o A ; L &
Confirm Dunham Trust Company as Directed Trustee is granted.

record, hearig oral -arguments by both parties in this matter, being fully advised in the
premises, and for good cause appeating, the Court bereby finds and orders the following:

IT IS FOUND that since the first arnendsment, Christopher has been directing the frust in

IT IS FUURTHER FOUND that the Court has ne affidavit that another beneficiary existed
at the time the first amendment was signed.”

IT IS FURTHER FOUND that the Court has jurisdiction as a construetive trust because.

IT IS SO FOUND,

WHERREFORE, IT IS HERERY ORDERED, ADIUDNGED AND DECREED that the
Petition to Assume Jarisdiction over Christopher D, Davis as Investment Trust Advisor is
granted without prejudice.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the Petition 0
Assame Jurisdiction over Stephen K. Lehnardt as Distribution Trust Advisor is denied urtll a
mote definite siatement is fied,®

IT IS FURTHER OKDERED, ADIUDGED AND DECREED that the Petition 1o

“Transerip, Page 4211

* Transoript, Fage 3503,

* Transerips, Page 48:12; 40118,
* Transeript, Page 35:10«12.

*Tranacript, Page 54:2-4,

¢ Trasserint, Fage 54.5-6.
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{Immediate Disclosure of Documents and Information from Chuistopher D. Davis is granted as to

WO s o U b W N

IT 18 FURTHER ORDERED, ADIUDGED AND DECREED that the Petition for
all information in s posses‘sion? in his role as Investment Trust Adyisor.’

IT IS FURTHER ORDERED, ADIUDGED AND DECREED that Christopher D).
Davis’s Motion to Dismiss is denied.”

IT IS FURTHER ORDERED, ADIUDGED AND DECREED that upon agreement of
all parties, this Court will retain jurisdiction and all matters will be heard by the probate judge:'®

1T 18 8O ORDERED, ADJUDGED AND DECREED,

DATED this_____ dayof ~ , 2015,

DISTRICT COURT JUDGE

T Transeript, Page $5:24.
¢ Transeript, Page 54:23-24.
¥ Transcript, Page 53:21-23.

 Pranserips, Page $6:18-25; Page §7:1-2,
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gf| ISR Ok Case No.: P-15-083867-T

{ HARRIET H. ROLAND, ESQ.

{ Henderson, NV 89074
{ Telephone: (702) 452-1500

- Pebruary 24, 2014,

NV BarNo. 5471
Rovanp Law FigM
2470 E. St Ross Pkwy, Ste. 105

Facsimile: (702) $20-8903
hroland@rolandlasdinm.com

ANTHONY L. BARNEY, ESQ.

Nevada Bar No. §368

TIFFANY 8. BARNEY, ESQ.

Nevada Bar No. 9754

ANTHONY L, Banney, LTo.

3317 W, Charlesten Bivd, Sufte B

Las Vegas, NV §9102

Telephore: {702) 438-7878

Facsimile: (7023 2501116

Attorneys for Christopher D. Davis
EIGHTH JUDICIAL BDISTRICT COURT

CLARK COUNTY, NEVADA

. S Nii o ¥
The BEATRICE B. DAVIS FAMILY HERITAGE | Pept. Now: 26

YUAT, dated July 28, 2000, ss amended on ; ; ; _
TRUST, dated July 28, 2000, ss smended on Hearing Date: April 22, 2015

Hearing Time: 9:00 a.m,

ORDER
This matter came before the Court for hearing on the 22°¢ day of April, 2015 at 400
aim., upon the Christopher D. Davis™s Motion to Dismiss Pursuant to NRCP 12(h) and NRCP §
16 and Caroline Davie’s Petition to Assume Jurisdiction over the Beatdce B. Davis Family |
Heritage Trust, Dated July 28, 2000, as Amended on February 24, 2014, to Assume Jurisdiction

over Christopher D. Davis as Investment Trust Advisor and Stephen K. Lehinaxds as Distributian
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Trust Advisor, fo Confirm Durtham Trust Compeny as Directed Trusiee, and for Immediate:

Disclosare of Documents and Information fom Christopher D. Davis. Christopher D: Davis

| was reprsented by Hariet Roland, Bsy. of the Roland Law Firm and Antheny L, Baney, Bsg,,

_of the law office of Anthony L. Bamey, Lid, Caroline Davis was represénted by Mark

Saiomon, Baq., of the law firm of Solomon Dwiggins and Freer, Lid.; Stephen K. Lelinurdt was |

vepresented by Jonathan W, Barew, Esq. of the law office of Clear Counsel Law Group; and
5{Dunham Trast Company was represented by Charlene N. Renwick, Esq., of the law office of
|| 1.6e Hernandez Landrum & Garofslo. After reviewing the pleadings on file and in the count
:r;‘,::g)rd', hearing oral arguments by both partfes in this matter, being fully advised in the

| premises, and for good cause appearing, the Court heveby finds and orders the following:

IT IS POUND that since the first amendmens, Christopher bas been divecting the trust 1o

i'Nevada, and that everyone involved relied on this amendment as being proper.

(T IS FURTHER FOUND that the Court has no affidavit that another beneficiary existed

at the time the first amendmgnt was Signed.

IT IS FURTEER FOUND that the Courthas jurisdiction as a conatructive trust becaise

Laction on behialf of the trust bas been taken in Nevada.
20

IT I8 SO FQUND.
WHEREFORE, IT IS HEREBY ORDERED, ADIUDGED AND DECREED that the

‘Detition to Assame Jurisdiction over Christopher D. Davis as Investment Trust Advisor is

i granted without prejudics.

IT IS FURTHER ORDERED, ADIUDGED AND DECREED. that the Petition 1o

| Assume Jurisdiction over Stephen K. Lehnardt as Distribution Trast Adviser is denied ontil 8]
27 ' .

more definite statement 1§ filed,
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1 IT {§ FURTHER ORDERED, ADJUDGED AND DECREED that the Petition o
2  Coufirm Dunham Trust Company as Directed Trustee is granted.
3
: IT 1S PURTHER ORDERED, ADJUDGED ANI: DECREED that the Petition for
4 .
5 Imumediate Disclosure of Documenis and tnformation from Christopher D, Davis Is granfed as to
6 E ail information in his possession fn his role as Investment Trust Advisor.
7 18 FURTHER ORDERED, ADJUDGED AND DECREED that Christopher D.|
& Davis’s Motion to Dismiss is denied.
g i :
T IS FURTHER ORDIERED, ADJUDGED AND DECREED that upon agreement of
10 i
11 ali parties, this Court will resain jurisdiction and ali marters will be heard dy the | robate judge.
1z 1T 18 80 ORDERED, ADIUDGED AND DECREED.
i3 i DATED this day of . 2015,
14 1
18
16 DISTRICT COURT JUDGE
11 ;
18 § Ra;p.ectﬁi-l ly Submitted by the Following: Approved as to Form and Content:
ig /’ \, s
f?;/ i -
4 ]
20 e o o \ 54’
& L’}f\ */ .sﬁt» o
21 'HARRIET H. xom‘:\"), ESQ. Jeaﬁ:m;._iw W. BARLOW, ESC.
KV Bar No, 3471 NV Bar No. 9964
22 Rovand Law Firwm CLEAR COUNSEL LAW GROUP
a3 112470 E. 8t Rose Pkwy, Sie. 105 50 South Stephanis Street, Ste. 101
| Henderson, NV ¥9074 Henderson, Nevada 89012
24 I‘e,cvbone (7(2) 4521560 Telephone: (702) 476-5900
Facsimile: (702) 920—“&9&3 Facsimiie: {(702) 9240708
e ! avil rney for Stephen K. Lehnards
Attorney for Christopher D. Davis Attorney for Stephen K. Lehmar
286
Rt
27
25 i
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Approved as to Forni and Content:
.--~"‘""wr-
g i PP e

T f_‘““ e

MESNFOOEES
ANTHONY L, BARCERES
Nevada Bar No, 8366

| TIFEANY 8. BARNEY, ESQ.
' Nevada Bat No. 9754

ANTHONY L, BARNEY, LD,
3317 W, Charleston Bivd, Suite B

1 Las Vegas, NV 89142
| Telephone: (702) 438-7878

Raesimile: (70232591116
Aftarseys for Christopher D. Duvis

Approved as to Form and Content:

CHARLENE RENWICK, E8Q.

MARK A. SOLOMON, ESQ.
NV Bar No. 0418

JOSHUA M. HOOD, ESQ.
NV Bas No. 12777

SOLOMON DWIGGINS & FREER, LTD.
15060 West Cheyenne Avenle

Las Vegas, Nevada 84129
Telephone: {702} 853-5483
Fagsimile: (702) 853-5485
Aitorneys for Caroline D. Davis

LEE, HERNANDEZ, LANDRUM,
GARFOFALO, ATTORNRYS AT LAW
7575 Vegas Drive, Stite 150

Las Vegas, Nevada 85128

Telephone: (702) 880-9750

Faosimile: (7023 314-121¢0

Attorneys for Dusham Trust Company
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Anthony Ls Barney, M.S., 5.0, LLM. ANTHONY L. B ARNEY, -LTD. Zachary D. Holyoak

_ Adomeyetlaw Law Clerk
Licensed in Nevadz and Idaho A Nevada Professional Law -
Tiffany 8. Rarney, LD, CO!‘I‘!OI’R tion Admiinisirative Assistant
Attormey at Law
Licensed i MNevad LR ~ . it MW hsite Addry
O TR 3317 W. Charlesten Boulevard, Suite B swiw.anthonybsmey oo
Mary L. Maredl, .0, Las Vegas, Nevada 89102-1838 o
Law Clark Receptionist: 702-438-7878 mahadires

Fax: 702-259-1116
Auvgust 21, 2015

Joshua M. Hood, Esg.
Solomon Dwiggins Freer, Ltd.
9060 West Cheyenne Avenue
Las Vegas, Nevada 83129

Re: The Beatrice B, Davis Family Heritage Trust; Case No. P-15-083867-T
SENT V1A HAND DELIVERY
Dear Mr. Hood,

My office is in receipt of Caroline’s many recent filings regarding the above
referenced matter. It is apparent from a review of these filings that these pleadings have
provided the court with a number of misrepresentations. One misrepresentation in
particular (explained below) wili be the subject of our Mution for Sanctions Pursuant to
N.R.C.F, 11 "Motion for Sanctions”} if all references are not promptly withdrawn,

Mr. Soloman claimed at the April 22, 2015 bearing (“the Hearing”) that your fitm
was not served with CHRISTOPHER D, DAVIS® REPLY TO CAROLINE DAVIS’
QPPOSITION TO HIS MOTION TO DISMISS PURSUANT TO NRCF (12)(b) AND
NRCP 19 (“Reply™) filed April 20, 2015. Based on this misrepresentation Mr. Solomon
then claimed that the arguments regarding Tarja’s beneficiary status and lack of consent
wers raised for the first time at the Hearing, In nearly all of your subsequent pleadings
you have repeated these misrepresentations.’ A review of the relatively simple Eighth
Judicial District Court Rufes (“EDCR*) regarding electronic filing and service shows that
the above statements are verifiably false.

EDCR rule 8.05(a) states: “All documents in the E-Filing System wall be served
through E-Service, Each party who submits an E-Filed documient through the E-Filing
System consents to electronic service pursuant to NRCP S(b)(2)}D). An E-Filed
documnent accepted by the Clerk will be electronically served on-all parties registered in
that case through the E-Filing System.” Additionally, in 2014 e-service became

! Seer Chjection ro Petition filed July 31, 2015; Motion to Amend, filed August 10,20 L5; Amendment ran_d
Supplement to Counterpetition for Sanctions, filed Auvgust 10, 2015; Mation to Hold Christopher D. Davis
i: Contempt, fiied Avgust 17, 2015; and Motion 10 Compel Harriet Rofand, fiied Augist 17, 2015

officei@anthonybamey com
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Letterto. Joshua M. Hoad, Esq.

Angust 21, 2015

Page2.0f3

mandatory in the Eighth Judicial District? The rules also provide that except for a

sammons or subpoena, all other p‘eadmgs may be electronically served.’ EDCR rule

8.05(g) states that: “The electronic service of a pleading -or other document shall be

considered as valid and effective service on all participants and shall have the same

legal effect as an ori §ma1 paper document,” Finally, electronic service is complete at the
time: of transmission.

Mr. Hood, you and Mr. Solomon have represented to the court that you were not
served with our Reply prior to the Hearing. However, the Reply was e-filed April 20,
2015. Our office received confirmation of the filing at 2:57 pm on April 20, 2015.
According to the rules this document was electronically served on all parties registered in
the case. s‘&_’ou., Mr. Solomon and 4 legal assistant, Renee Guastaferro are all registered in
this case.

_ Your firm is required to e-file documents and as such has consented to electronic
service: A reply is pot excluded from the e-service requirements. Electronic service is
valid service and has the same legal effect as the paper document. Therefore, your firm
wias served with the Reply on April 26, 2015.

Based on the foregoing information Mr. Solomon’s assertion at the hearing and
your continued assertions in your pleading that Tarja’s beneficiary status was not raised
prior to the hearing is false. Your firm had valid service of the pleading a full day and a
half before the hearing. The Reply included complete arguments regarding Tatja’s
beneficiary status. In fact, after our subsequent review of the filings, it is now elear that
your firm first noticed Tarja and did so in your Supplemental Certificate of Mailing filed
April 8, 2015. Our Reply contained arguments regarding the Alaska Trustee, whose
involvemnent has been called into question, and who we believe is a necessary party to
this action for purposes of determining whether the terms of the. Trust were followed,
including but not limited to the change in trust situs. Therefore, I request that you

withdraw any and all references, in any and all pleadmgs regarding a lack of service of

the Reply as well as any statement claiming that the arguments contained in the Reply
were not raised prior to the hearing. These misrepresentations were clearly made to gain
an improper procedural and substantive advantage, and to improperly influence the court
to discount our legal arguments.

Additionally, based on this letter, I request that you correct your sworn
declaration attached to the Amendment and Supplement to Counter Petition for Sanctions
and Petition for an Order Shortening Time dated August 4, 2015, wherein you claim,
under penalty of perjury, that the erder shortening time filed July 30, 2015 was not served

*See Adniinistrative Order of the Bighih Judicial District, 14-2, dated May 8, 2014. Stating: “Therefore it
is hereby-ordered that service by electronic means, for documents identified by Rule 3 of NEF.C.R., will
‘e mandatory in'the Eighth Judicial District Coutt on June 1, 2014.”
¥ See Nevada Electronic Filing and Copversion Rules (“N.E.F.C.R.") Rule 9(a). S¢e also EDCR rule 8.05
d)
EDCR riile 8.06(d)
%See attached Motion For Sanctions Pursuant to N.R.C.P. 11
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and support, but oniy from his share, and only after his ueeds as a primary beneficiary are met
hecause she is not vet a primary beneficiary,™

fecause Tarja is entitled to receive current discretionary distributions as a secondary or
other beneficiary from Christopher’s primary share, she is not entitled to such discretionary
distributions for health, sducation, maintenance, and support until after the Trustee considers the

AN

seeds of Christopher as the primary beneficiary. > Without acknowledging the first definition of
a “spouse” to qualiiy for primary beneticlary status, Caroline points to the remaining Provisions
of Article Foorteen, Section 1, Paragraphs (1) and (a) which defines the second definition of the
torm “spouse” fo qualify to be added as a primary beneficiary.

1

Caroline’s refivence 1o Article Fourteen only strengthens the proper interpretation of the
FIY fa this regard. Qusiation marks are used around the term “spouse” in Article Fourteen o
demousteate that it is a term of art as defined in Article Fourteen, requiring no further
definitional explanation unless such an additional definition is intended.  However, Article

Yight, Section 3, Faragraph d. does just that in providing a third definition for what constitutes a

current spousal beneficiary entitled to distributions gnly from the share of a primary bepeficiary.

This defisition doesn’t just state that the “spouse of a Primary Beneficiary is entitled to
distribations,” as the reader would expect for a primary beneficiary spouse, but justead qualifies
the term “spouse™ by father stating © the spouse of the Primary Beneficiary if the spouse Is
Hving with the Primary Beneficiary.™ This secondary or other beneficiary spouse has much

mare Hmited discrotionary righis than a primary beneficiary spouse, because thiz secondary or

other spouse (that iz qualifying for primary status) enly takes discretionary distributions for

1

Docket 68948 Document 2015-30653001012




my i

EZ . ]

xR 5 1

ik

4

i

P
51 i

o
i

oy

w&i

o
&%

fealth, education, maintenance, and sapport from the share of the Primary Beneficiary and only

after the trust meets the needs of the Prmary Beneficiary,® This secondary or other beneficiary

spouse does not recelve distributions as an independent primary beneficiary as detined in the
second semtence i Article Fourteen, Section 1, Paragraph (i} (whish is further modified by
Paragraph a. of the same section), because this spouse has not qualified as a primary
beneficiary.

Caroline argues that Article Fowrteen, Section 1, Paragraph (3} { which refers o and
incorporates by reference Article Fourteen, Section 1, Paragr aph {a)) imposes a ten year
requirement of martiage upou Tarja before she can be entitled to discretionary trust distributions
as a primary beneficiary. This is only partly correct in that beneficiaries do not regeive Cprimary
heneficiary”™ situs aniil the reqaisements of Article Three and Articie Fourteen are met (which
conld be loss than ten years under an involuntary separation), but fails to completely address if
soneprimary beneficiavies are entitled to Umited discretionary distributions under Article Eight,
Keetion 3, Paragraph d. dwring the qualification period (0 become a “primary beneficiary” under
Article Fonrteen, Section 1. Asticle Thrse, Section 1 defines who can become a primary
beneficiary, and Asticls Fourteen sets forth the qualification requirements o hecome a primary
heneficiary. However neither Article Three nor Article Fourteen address the discretionary
distributions made available to the spouse who is a secondary or other beneficiary that is in the

rocess of quelilying as a primary beneficiary under Article Bight, Section 3, Paragraph d.

 Prast, Asticte Bight, Section 3, Paragraph d. {Distnbutions shall only be mad iz by myv Trustes 1o a spouse ar a

descendant of the Primary Baneficiary after considering the needs of the Primary Be neficiary of the try .;t«"‘:surc

* Trast, Article Hight, Section 3d).

* Prast, Article Fourteen, Section 1, Paragraph & @5 referred fo by Paragraph i.; See aiso Trust, Articie 8, Section 3,
Paragreph d. (“Distributions shall only be made by my Trusiee o a spouse of 4 descensiant of the Primary
Rensficiary affer considering the needs of the Primary Beneficiary of the trust share.”™}
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The purported trustee has even agreed that Tarja is a current discretionary beueficiary
entitled to disevetionary distributions for health. education, maintenance and support, because
she iy Hying with Christopher.’” Tarja is a spouse that qualifies as a current beneficiary that
qualifiss to recsive current discretionary distribations only after the needs of the primary

~

neneficiary are miet. Notably, if she was already a primary beneficiary, her needs would not be

oo,
o

seecndary to those of e orimary beneficiary _in providing for her healith, education.

mantenance, and support. Reading the FHT o any other way creates internal inconsistencies or

rather repugnant provisions witiiin the body of the FHT.

Caroling seems to fail to understand or acknowledge that all distributions under the

torms of the FHT at this fime are discretionary for beth primary and secondarv or othe

bepeiiciaries. Caroline’s simplistic reading of the FHT simply does not rest upon an entire

regding of the FHT as will be discussed further below,

&0 Neasons for wingh there sre gualifving provisions to beconie g primary
beneficiary ander e term of FHY.

it is also helphid to understand the purpose of the qualifying period to become a primary
beneficiary, which i to ensure that trust assets are not diverted surreptitiously through an illicit
relationship to the detniment of the qualificd primary beneficiaries. This is precisely the reason
that Heatrice requived that any discretionary distributions to a secondary or other beneticiary for
health, edication, maintenance and support be made solely from the primary beneficiary’s share

and not the primary beneficiaries shares, and only after the primary beneficiary’s needs had

¥ See Response of Dunbam Trust Company dated July 29, 2015 at Page 3:6-8 {In light of Tarja Davis’s recently
fiied Declaration, it appears that the prerequisite consent of ail beneficiaries of the Trust was not obtained by the
Trust Protector in s effort to change the Trust situs from Alaska to Nevada.) (Although Christopher agrees with
Danbam Trust Company’s analysis that Tarja is a beneficiary, he disputes Dunham Trust Company’s role under the
purparied first Amendment to the FHT Tousy

27
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aiveady been met. This is evidenced by the extensive provisions of Trust, Article Eiglht, Section
3, paragragh d.

While the period of ten vears can be shortened through involuntary separation, this
srotection for the primary beneficiaries’ shares is evidenced by the extensive atter-born child
provisions cortained in Artiele Fourteen, Section i, paragraph a., and the requirement that such
an afier bom child be the product of the Article 14, Szetion 1, paragraph () qualified maritai
wfon. The gualification peried for becoming a primary beneficiary is unnecessary and
repugnant if the spouse of primary beneficiary is only ever entitied to a secondary or derivative
share for heulth, edocation, maintenance, support from the primary share of a primary
veneficiary, and only afier the primary beneficiary’s needs are met.  ln other words, the
gualification perind in Asticle Fourteen, Section 1, Paragraph (j) 1s only necessary to protect the
PHT from someone improperly receiving a primary share of the FHT as prumary beneficiary
before they have gqualified for it

As discussed previousiy, Tarja is not required to be a primary beneficiary to receive
cuvrent discretionary distritntions for health, education, maintenance and support a8 the spouse
Jiving with the primary beneficiary derived solely from the primary beneficiaries share and enly
after the trustee has meat the needs of primary beneficiary. There IS no risk to the assets of the
FHT in providing, as Artivle Bight Section 3, Paragraph d. does, fimited discretionary
distributions to Tasja under these circumstances. This s the only reading of the FH{T that makes
the qualificetion period « valid grotection for the assels of the FHT, and gives proper meaning 10
the gualification pertod for adding new privaary beneficiaries.

Article Sight, Section 3 of FHT also contains provisions for establishing sub trusts for

the primary beneficiaries, This section states that further sub trusts can be created fur shares of

28
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cther beneficiasics and those added pursuant to the trust terras. This section is only reconcilable
it the FHT contains provisions for creating a qualified or vested primary bencficiary as
explained above,  (ther beneficiaries and later added beneficiaries 'aecbmc the primary
henefictarics of the FHT sub trust, This again shows the intent to create a primary benefictary
status for foture benediciarics under the terms of the FIT. This further supports the position that

the Asticle Fourteen, Scction 1, Paragraph j. defines “spouse™ fuv the purpose of creating a
privnary benefiviary stats, which does not appiy 1o a secondary or other beneficiary spouse then

fiving with a primary beneficiary as in the case s of Tana.

¢, Tark s elioible to vescive distributions from FHT and is an interested
sarty: therefure, witheat her consent the change in silus is wvalid,

Although the FHT docs not clearly outline what is meunt by “mandatory distributions”

and “discretionary distributions™ as all disiributions are discretionary, there is clearly a
distinetion when o considers the natwe of a primary and secondary beneficiary set forth under
the terms of the PHT. The temu “primary beneficiary” is also undefined in the FHT. Although,
she terms “secondary bhencficiary™ is never used, it is clear that one who 15 not a “prituary
beneficiary™ is a “secondary or other benefictary.™ {t is clear that an after born or adopted child
is a secondary beneficiary along with a spouse living with the primary beneficiary, because the
after borm or adopied ¢hild’s trust share must be retained by the Trustee until he or she qualifies,
and the after-marricd spouse takes a secondary or share during the period in whi ich be or she is
qualifyving as & primary spousal bepeficiary while living with a primary beneficiary. Here the

A R

tormt “primary beneficlary” refers to those beneficiaries entitied to receive something more than
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Siseretionary distributions for health, education, maintenance and support from the FHT. This is
evidenced by the trust’s reference to primary beneficiaries receiving a “share” of the trust.”®

Those entitled to receive discretionary disiributions for health, education, maintenance,
and support are secondary beneficiaries, their distribution is derived solely from the share ofa
primary benedficiary, because they don’t have their own share unti they properly gualify as a
primary beneficiary.  Thersfore, Anticle Foorteen Section |, Paragraph j. creates a primary
beneficiary status whereas Avticle Bight, Svetion 3, Paragraph d, anthonzes distributions 1© a
secondary o other benefiviary independent of any gnalifving period, but subject to a more
narrow and {imited standard.

Tarja was Jegaily married to, and theo living with Christopher D. Davis at the time of the
Fobruary 24th, 2014 amendment™ and therefors was eligible to receive discretionary
distributions from the VI for health, education, maintenance and support. She is a beneficiary

cligible to receive distributions and woenld be an inlerested party in all actions involving the

el
B

Taria’s consent would have been necessary to change the situs of FIT, Because Tarja

¥

did not provide her consent. the FHT provision requiring the consent of ali hereficiaries then
2 o 4

i

oligiie to veceive distibusions to enable & change in trust situs was not met.™ Therefore, the

situs of the FIHT romains in Alaska and this court remains without proper jurisdiction over FHI1

B Prast, Articie Bight, Seetion 3, opening paragraph stating (“Except to the extent, if any, etherwise providad by
more restrictive provisions comained in subsequent sections of this Articie with respect to @ particular trust share.
cach ust sharg created for @ beneficiary pursuant to Section { of this Article shali be held, adminisfered, and
distributed i accordance with the foliowing directives, During the lfetive of the named henefloary of any shave,
sich ramed beneficiary shall be the Pdmary Beneficiary of such share; thereafier, if the share 15 subdivided into
separate shases for my descendanis or otherwise, e persos for whom (e separate share js established shali be the

Primary Renefctary thereof™)

¥ See Carotine’s Objection dated Judy 31, 2015 at Exhibit 3 rer Affidavit of Tarja Davis dated July 24, 2013,

§ Trust, Article Fourteen, Section 6§, Paragraph | (Except as expressly provided herein, the 5t of this agreement
or any subtrust established hereunder may be changed by the unanimous conseil of afl of the beneficiaries then

elivibia to receive mandatory_or disceetionary hstrituticns of pet income under this agreement o sgeh subtrust,

30
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B, Viis Court does pot have proper jurisdiction over any of the parties.

In rem jurisdiction is significantly different from in persomam jurisdiction.’' In
personam jurisdiction allows the court to “impose a personal obligation on an individual."% Jn
rem jurisdiction: provides the court with only the power to adjudicate title to or ownership of
sroprty without the liability to the property owner.® In order to obtain in personam jurisdiction
sver @ norevesident party the court must comply with Nevada’s Jong arm statute found in NRS

14,063, KRS 14,083 reguires personal service of a summons in accordance with NRCP 4, and

adherence to the requirements of federal due process.

Due process mstations on the jurisdiction of the courl serve two important functions.
it protects the defondant against the burdens of litigating in a distant or inconvenient forum.
And 1t acts to ensure that the States, through their coorts, do not reach out bevond the limits
imposed vn them by their siatus as coequal sovereigns in a federal system,”® Finally, “a
Jjudgment rendered in violation of dne process is void in the rendering State and is not entitled 1o

full faith and credit elsewhere 9

Carolins has never personally served Christopher with a summons. She has not even
addressed due process requirements for the court to assume personal juvisdiction over

Chrisiopher.  She admits that she “has pet requested this court o assume jurisdiction over

ik 2 S e

Llh]

Chsistopher, mdividually, or as Trustee of the Bevocable Trust

with the consent of any then-acting Protector and the Trustee thereof, which shall be given only after Trustee has
obtained advice rom counsel as to the tax and other conseguences of a change to situs. (Emphasis added).

8t Shafier v. Heiter, 433 U5, 186, 199, (U8, 1977

8 Jd staing: “H a court’s harisdiction is based on its authority over the defendant’s persom, the action and judgment
are denominated “in personam®™ and can impose & personal obligation on the defendast in favor of the plaintiff.

S fd. stating: “If jurisidiction is based on the court's power over property within its ferritory, the action is called "in
cem® or "quasi in rem.” The effect of a jJudgment in such a case is limited to the property that suppornts jurisdiction
and does not impose a personal Hability on the property owner, since he is not before the cowt.”

6% 1d. AL 291

& Carolias’s Objection filed 7/31/15 at Page 17:15-17.

-
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Carcline, however, coutinues to improperly seek information from Christopher which is
univelated to either his purported role as investment trust advisor or his purported role as
manager of FHT Holdings, LLC, Even i this court had personal jurisdiction over FHT
foldings, LLC, which it does not. “personal jurisdiction over a Hmited {iability company does
not gutomatically extend to its members.”™ In other words, “membership in a business entity is
nat suffictent in and of itself 1 confer personal jurisdiction.”®® This jurisdictional principle also
extends to officers and emplovees of a corporation.’” All parties — members, directors, officers,
pmplovees - must have the requisite minimum contacts with the forum state independently of

W b

the Hmited Habality company.
Althongh heavily criticized by other courts and the Nevada federal district court as a
departure from the weil-established Shaffer v, Heitner United States Supreme Court decision,

the Mevada Supreme Court has allowed a district court 1o exercise persenal jurisdiction over an

87 Shaffer v. Heitner. 433 U.S. 186, 97 5. Ct. 2569, 53 L. Ed. 2d 683 (1977 (finding membership in a business
entity is not sufficient in and of itself to confer personal jurisdictimﬂ: Mountain Funding, LLC v. Blackwater
Crossing, LLC, 2006 L1.8. Dist, LEXIS 96 aﬁ‘ *7-8, 2000 WL 15382403 (W.D.N.C. June §, 2006); see also Lasaile
Bank NA v. Mobife Hotel Props., LLC, 1 F.Supp.2d 1293, 1300 (5.D. Ala, 2003); Graymore, LLC v, Gray,
2007 U8, fhst, LEXIS 25882, *23, ;0{}” WL 1055004 (D. Cole. Apr. 6, 20067} (“[plersonal jurisdiction over a
{LLCT does not automatically extend to its members)

S 14,

8 Schmizz v. Xiging Dico, 2013 U.S. Dist. LEXIS 160685, *28, 2013 WL 5963882 (D. Wyo. Nov. 7, 2013)
{Individua! Defendants' positions as directors and/or officers of @ Wyoming corporation and their actions as such
shuply are not enough to justify forging them before & Wyoming court), /n re Terrorist Attacks on Sept. 11, 2001,
718 F. Supp. 2d 456, 471, 2010 U.S, Dist. LEXIS 68371, *77-78 (R.DNLY. 2010) (“lurisdiction over a
corporation’s board member, officer or emplovee, in his or her individual capacity, miust be premised on the
defendant’s own persenal contacts with the forum, and not the acts and/or contacts camed out by the defendant in
fis or her corporate capacity”) citing, Jo re dstraZencca Sec. Latig., 559 F.Supp.2d 453, 467 (SN, 2008) ("A
person's status a5 a board mermber (s not alone sufficient o establish jurisdiction ...") (citations omitted), aff'd sub
nom; State Lnivs Ret, Sys. of Hlineis v, Astrazensea, PLC, 334 Fed Appy. 404 (2d Cir, 2009}, In re dlstom SA Sev.
Litig., 406 ¥ Bupp.2d 346, 398 (3.DUY. 2003) Jurndicllon over the representalives of a corporation ‘may not be
predicated nﬂ.un.dimar over the corporation irself, and jurisdiction over the individual officers and directors must
be based on their individual contacis with the forum stare.’ ) {quoting Charas v. Sand Tech Svs. intll Inc., 1992
ULS. Dist. LEXIS 158227, 1992 WL 296406, at #4-%3 (S.DNY. Oct. 7, 1992)%; Pilates, lne. v, Pilates Inst, Inc,
RO1 F.Supp. (75, 180-181 (B.DURLY. 1995) ([1)t is well established that individual officers and employees of &

:..-,

corparation are not automaucally subject to personal jurisdiction in New York simply because a court can exercise
Jurisdiction over the corporation.),

Lot
N3
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officer or director that has “purposefuily directed harm towards a Nevada citizen”™™ Even with
his disputed decision, Caroline bas failed 1o allege or make a claim that Chuistopher has
purposefully directed harm toward FHYT Holdings, LLC as either an officer or director, to
warrant the exercise of personal jurisdiction in this way. Furthermore, she does not claim that
she is g Nevada citizen that would be harmed. Indeed, Caroline concedes she is only requesting
information and docoments (Le. not making a claim) and concedes she i3 not seeking personal
jusisdiction ever Christopher.  Additionally, personal service has not been effectuated on
Christopher fo stiow the court 1o assume personal furisdiction over him pursuant to this Nevada

Caroline veniinues o pursee information from both the current wustee and Christopher
reearding aceounis, records, and acts of the previous trustees, Alaska USA and Alaska Trust
Company, Despite ber acknowledgement that jurisdiction must be in rem (o even move forward
in these procecdings and her admission that she has not requested in personam juriadiction,
Careline continaes to demand information she conld only obtain if this court properly assumed
in personam jurisdiction over the Alaskan Trustees and Christopher,

Caroline indicates that she does not seek jurisdiction over Christopher personally, but yet
she seeks dociments and information that is enly appropriate if in personam jurisdiction is

obtained. For example, prior to the issuance of this court’s order, Caroline issued defective

® Cowsipio Holdng, BY v. Cariberg, 282 P.3d 751, 738, 2012 Nev. LEXIS 85, #7-8, 128 Nev. Adv. Rep. 43, 2012
WL 3261913 (Nev. 2012), but see dndes Indus. v Chen Sun Law, 2014 US. Dist, LEXIS 163571, *17 (D. New.
Nov. 19, 2014) (“Like the district court in Schmitz v, Xiging Dio, the undersigned believes that Consipin Holding,
BY v, Cariberg is contrary to the United States Suprerne Cowrt's decision in Shaffer v. Heiteer, and that a court does
aot have persomsal jurisdiction over nonresisent sharehioiders based solely on the fact that the pistfy is
tncorporated in (e forum. ) Nevada has not aliowad personal jurisdiction, however, Gver parent corporations when
their subsidiaries are located in Nevada — See Viega GmbH v. Eighth Judicial Dist. Court of the State, 328 P.3d

£52, 1154, 2014 Nev. LEXIS 48, %1, 139 Nev. Adv. Rep. 40, 2014 WL 2428848 (Nev. 2014) { Corporate entities
are presurned separaie, and thas, the mers existence of a relationship between & parent company and its subsidiaries
is not sufficient to establish personai jurisdiction over the parent on the basis of the subsidiaries’ minimurn contacts

with the forum statg).

4

~
3.

i
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71

subpoenas dated June 8%, 2015 which were later discovered by Christopher’s counsel.”™ These
subpoenas vequested information regarding among other things: the Beatrice B Davis Revocable
lving trust; The Davis Fansily Office; Companies owned by the Beatrice B. Davis revocable
fiving tusi, Any companies which Christopher ©. Davis is the owner, manager, director, or
officer which have a business or financial velationship with the Beatrice i1, Davis Revocable

Jving Trust; promissory notes dated prior to Chuistopher’s alleged appointment as vesument

trast advisor: and auy loans currently held by the Beatrice B. Davis Family Heritage Trust.

None of these requests can be justified by in rem jurisdiction over the current trustes or even

any purported fa rem jurisdiction regarding Christopher’s alleged role as investment advisor.

After the June & subpoenas, this Court fssued its order which linuits Christopher’s

disclosure of infosmation and docurnentation to such information and documentation that are in
his possession ] custody or control I &y role as investment trust adviser and [inf for]
seanager of FET haldings LLC™ Uiespite the nartow language of this order, on June 2§, 2015,

Careline re-issued subpoenas requesting the same information she sought i her original

defective subpoenas.” Caroline attempts to justify her requests for information by asserting that

' Qoo Subposna Duces Tecum issued fune 8, 2015 on wiznet, The subpoenas were defective because they senght
"adu(t on on May 18, 2015, (prior o the issuance of the subpoenas) and were electronically served W
contravention of Nevada £ '-.sr;n ic Filing and Conversion Rules {("NEFCR") 5.
R See Order signed May 19, 2015 and dated June 24, 2013 (Unfortunately, the actua) wordiag of the order appears
to read one of several ways depending on the way in which ope Interprats the interlin eations set forth by the Court
order, These are as follows:

SN FURTHER ORLERED, AUJURGED AND DECREED that the Petition for fmmediate Discloswre of

Documsats and Tnformation from Christonter £, Davis is granted @ to ail information in his possession custody or
control in his role as tnveatment Trust Adviser, 2nd {in} {or) s rofe as manager of the FHT Holdings ™
the mark berween “possession” and “in” is 2 cororea and not @ ®ling” direoting
eader to the above intertingation, the following intarpretation s
ST IR PURTHER ORDERED, AI'}WDU 2D AND DECREED that the Petition for "ﬂrs!ed‘ai&. D‘sci(ﬁaure of
Documents and inforsation frer Cheistopher D. Davis is granted as to all infhrmation in his possession, castody or
acntrol in fus role as Investment Trast Advisor, and (:r“er,a his rol as manager of the FHT »iaEumg,,
The greatest difffeaity n*crpler tion arises with regard to whether the word “in”™ or “of” is the actual ward of the
court between the words, “and,” and “his role as masager of FHT Holdings.” *he reader é simply lefl fo guess at
:‘1» correet interpratation.)

3 See Subpoena Duces Tesum dated June 25, 201 5 onowizned,

34

PETAPP001021




4 A S

Le

%

based on in rem iurisdiction, Christopher cannot be made to account for information be obtained
a3 a bepeficiary and at a time when he held no fiduciary duty to the FHT, Caroline would also
bave tis Court require Christopher to produce information that is in the control of the previous
Alaskan Trustees simply because he may have received some of the information as a beneficiary
or, oVen fmose congerning, because she has falled to add the Alaskan Trustees as necessary
parties to this sotion. Caroling’s actions are clearly improper.

Cargiine’s requests would require the court to exercise in personam Rrisdiction over
Chistopher which Caroline now acknowledges is not applicable. Despite ber recent
acknowledement that i persomam jurisdiction is not applicable; at the bearing Caroline argued
exactly the opposite.  Specifically, her counsel said, “164.010 is met. There's in personam
»iy

jurisdiction over these people that are in front of you.”” Again Carolinma’s counse! claimed,

9 There’s no question we tave fn personanm | arisdietion.™® There surely is a question whether

| shis Court has in pessonam jurisdiction and the evidence suggests that it does not.

As canceded i Carcline’s Objection and as diseussed below, any jurisdiction exercised
by this eonst is limited to in rem jurisdiction. Caroline’s Ubjection and her maotion o amend
both asserl that in rem jurisdiction is the proper jurisdiction. Therefore, to the extent that
Caroline’s pleadings seek to impose & personal obligation on Christopher, they are improper. o
fact, without in persenam jusisdiction, any order by this court which purports 1o a3sess persoual

Habiliyy on Christopher or requires disclosure of information or documentation which the court

" See Objection to Petition for Resonsideration of the order dated May 19, 2015 ret patition fo assume furisdiction
over the Beatrice B, Davis Family Heritage Trust dated fuly 28, 2000, as amended on February 24, 2014, fo assume
jurisgiction over Chyistopher L3 Davis as investnent trust advisor, Stephern K. Lehnardt as distribution trust
adviser, 10 confivm Dunham Trust Compaay as directad trusteg, and for immmediate disclosure of documents and
information from Clristopher D, Davis; and counter petition for sanctions at Page 2201 .23

7 Sen Transeript page 26 lines 7-8

# fd w Gnes 12-13

LS
L
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does not have in rem jurisdiction over is void and unenforceable. Therefore, the Court must

reconsider the May 13, 2013 Oeder.

O, Neithey NEE 184810 noer NRS 1815853 provide én pesyonam jurisdiction ever

e

Christenher B Davis,

NES 164.010 provides jurisdiction over a trust as a proceeding i rem. This means that

the trust is the thing ov the rey over which the court may cxercise power.”  As is well
esiablished, a trustee may be made to account for current trust property over which the trustee

fias coutroly however, the court cannot require disclosure of information from or account for a

~d
o

previous rust

The wole of trust advisor dostves its powers from the role of trustee and has a smaller
subset of the dutes and powers of a trustee.”  As such, N8S 163.5555 nust be read in
conjunction with NRS 184,010, Jurisdiction based on acceptance of the role of an invesiment
srust udvisor is [imited by NRS § 183.9335 10 actions arising out of a decision made by the
advisor. Thix weana that the const’s jurisdiction based on NRS 163.3853 is strictly limited to the
rex which arises out of a deciston made by a trust advisor.

NBS 1831.5555 does net authorize personal jurisdiction - it is derived from in rem

surisdiction ovar the propesty which is under a trust advisors control based on decisions made by

e advisor in that rele. For this reason, “a trust protector or a trust adviser may be made a party

7 Qee Shafer, supra at focmote 37
5 I re Mashburn Marital Traust, 924 So. 3d 292, 246, (La.App. | Cir. Dec. 29, 2005) “We also can find no
authority, statatory or otherwise, which requires a suctassor trustee oF trustecs 1o provide an sunual account $or the

administration of a pravious wustee.”
* Wilmington Trust Co. v, Stuare, 1983 Del. Ch. LEXIS 524, *28 (Del. Ch. July 19, 1983), describing a wust

£

advisor 25 a “quasi-irusisg’

2

30

Lk

PETAPP001023




s

(£33

Gkt et
O o

$och
o]

Lt

2t

&

$ob

34
Wt

tr an action or proceeding arising out of a deeision or action of the trust protector or frust
adviser.”®
Conversely, @ trust advisor may not be made a party to an action which does not arise
out of & decision made by the advisor in that role. Without establishing in personam jurisdiction
over the trust advisor by personal service of process, NRS 163.5535 grants only i rem
furisdiction over the property affected by the trust advisor’s decisions or actions.
Caroline imphies that NRS 163.5538 grands in personcm jurisdiction allegedly based on

I

the language that “the person submits to the jurisdiction of the courts of this State.” by accepiing

ot

an appointment as Trust advisor. However, sven if a trust advisor submits to the jurisdiction of
the court, the sourt May not exsrcise ir personam jurisdiction without proper service of process.
Yo find in personam jurisdiction based on NKS 163.5555 where there has been no personal
servige would be clearly unconstitutional.**

Article Eleven, Section 7 of the FHT states: “No successor Trustee shail be required to
examing the scoounts, secords, and acts of any previous Trustees.” The position of trust advisor
dertves its powsrs from the position of trustee, therefore no trust advisor shail be required to
examine or account for the aciivns of a previous trustee. Any attempt to coerce disclosure of
information fram Cheistopher which is not based on a decision or action taken by him as trust
adviser is an attempl to exercise in personam jurisdiction over him and is unconstitetional.

Christepher was atlepedly appointed as investment trust advisor on February 24, 2014,
Since that date approximatelv $25,000.00 bas been received and/or distributed from the FHIT.

Caroline’s original petition sought nformation regarding ail loans made from the Ashley

HNRS 163.5388
W Qoo Worid-wide Volkswagen supra af footnote 60.

L
~J
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Cooper policy not just those made after Christopher’s appointment - approximately 99% of
which were done during the trusteeship of the Alaskan Trustees.

fndeed, Caroline has issned multiple subpoenas attempiing to gather information
regarding the previous loans as well as Christopher’s personal estate plans and other entities
which have no relation to Christopher’s role as Investment Trust Advisor.® Cluistopher asserts
that even if this Court finds the first amendment o be valid, which 15 clearly contrary {o the

weight of all of the evidence, it can only reguire Christopher o produce information or
documentation in his wle as investment trust advisor for his Hmited actions arising owt of his
Semited decisions in that vole. Likewise, 1 this Court were to estabiish that Christopber owed
Sduciary duties to the FHT those dutics did not exist prior o February 24, 2014; therefore, any
information prior to February 24, 2014, must be obtained from the Alaskan Trustees. Caroling’s
requests Tor information in Chvistopher’s possession not based on his alleged role as investment
fust advisor san oaly be ordered through in personam jurisdiction, which this Court does not
have,

Additiorally, Caroline has not alleged that any money bas been distributed based on a
decision made by Christopher as an investment trust advisor. 1Y this Court is requiring that
Christopher produes information and documentation for any decisions made outside of his role
as an investment trust advisor, then the order is clearly erroneous. Most importantly, this court
has made no finding that this action arises cut of any decisions made by him in his role as
investment frast advisor. Anv attempt to gain access. through Christopher, 16 distributions made

TaAn

during the Alaska trustees” tenure is beyond this eourt’s jurisdiction based on 163.5355 and the

terms of the FHT

& gon Subposna dated June 25, 2008,

-
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fn order for this cowrt to sxercise any jurisdiction regarding Christopher Uavis’s alleged
roie as trust adviser, pursuant to WRS 164.010 or NRS 163.55353, it must make & finding that

this action arises out of decisions made by Christopher as investment advisor, No such finding

has been made and no such allegations have been pled. Therefore, this court does not have Ji
personam jurisdiction over Christopher to force himi to produce documents and information
cutside the scope of s role as an invesiment advisor. The May 19, 2015 Order must be
vevonsidered,

5, Corpilne connst aasert @ clabm against » party over which this Court does not have

G persesan lnrisdiction such g8 squitalile estoppel.

Caroline raises an equitable estoppel argument against Cheistopher for acts that allegedly
aceurred whils be was merely a beneficiary of FHT. First, becanse this court does not have in
personam jurisdiction ovey Christopher as discussed above, they cannot provide relief for this
claim being raised against him, when he clearly was gcting only as a beneficiary.¥® Therefore,
Caroline’s requests in this regard are without merit.

Farsicularly, she argues that Christogsher is equitably estopped from disputing the change
in situs of the FHT. because he was allegedly aware of a lepal opinion, while failing to
acknowiedge that it was the duty of the trustee to secure a legal opinion prior to any change in
situs. When she had the opportunity to get a sworn stateinent from the Ms. Tempel concerning
whethier or not the Alaskan Trustees obtained an independent opinion or ¢ven bothered to rely
upon a second hand opinion from Mr. Brislawn or Mr. Lehaards, Caroline failed fo provide any

sworn statements.  Iastead, Caroline argues for pages concerning iufevior evidences of an

$ See Caroline’s Oliection filed 7/31/15 & Page 13:15-16, whersin her requests for estoppe! ars when the sitas
jranafer ocourred, whes Dusham Trust was ap::mnt:.d and when Christophier was appoinied as investment trus
acdvisor, which all clearly tock place when Christopher was @ beapficiary,

39
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slieged opinfon obtained by Mr. Lehnard, the trust protector and not the trustee, without simply
providing the court with an spinion!  Under Nevada law, it must be presumed that in the
absence of steh an independent legal opinion being presented to the Court, it does not really
oxige

it would be impossible for Christopher and the other beneficiaries to be apprised of the

rie facts when Chistopher has sworn that, “While | was aware of Stephen Lehnardt’s efforts 1o
change the situs of the Trust to Nevada, at no time did | receive independent Jegal ady
segarding the legal effects of & change i situs or my appointment as invesiment trust advisor.
AL no time was 1 made aware that an opidon of counsel had been provided o Mr. Lehnardt,
Alaska USA, or Dunham: Trust Company. 1 conveyed to Mr, Barney that no opision of counsel
had huen provided to myself or the sther beneficiaries of which | am aware.”®

s ciear that Christopher did not understand the true state of facts surrounding the

it
change in trust situs, or the role of an investment trust advisor, Furthermore, i Hight of the lack
of independent legal advice, it is elear that Christopher would not have understood the legal
offect of any authority andior power of the Alaska Trustee retained after their purported
resignation.  Bven Caroline, like Clwistopher, appears to concede that role of investent trust
advisor is not slearly understood by her, from a fegal perspeetive. 8

Most importantly, Caroline brings a claim of equitable relief or equitable estoppel
attempting io restrain Christopher from arguing against the change in situs when this was a
period in whivh he was acting solely as a beneficiary. Therefore, Caroline would need to bring

her claim against Christopher in his individua! capacity, which, again, would require personal

%ONRE 47 250 (4) Disputable prosuraption is one where fugher -.Hd:,ncc would be adverse from inferior being
;rminw{i See alse NRS 47250 (3) which mandares that evidence willfully suppressed wauld be adverse if

produced
d‘i U
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service. No finding of service, minimum contacts, or in personam jurisdiction was found or

ordered by this Ceurt.  Caroline admits that she has not requested this Court to assume

jurisdiction over Christopher individoally.”” Therefore, Caroline’s requests for relief must be

denied.

¥, The Court cannud provide reliel an an alter ego theory ¢f Hability where there has

Degn ne propey finding of jurisdivtion.

Caroling now raises an giter ego theory of liability or claim for relief to have this Court
wieree the corporaie veil of FHT Heldings, LLC, and obtain documents from a manager of this
iimited tabilivy company. However, there continues to be jurisdictional defect that exists, Just
because the cowrt may have personal jurisdiction over a parent company. does not mean that the
coumrt has hwisdiction over the alleged alter ego.®  The alter ego defendanis have “a
constifuiionaily protected liberty interest in not being subject to binding judgments of a forum to

which they have no meaningful contacts, ties, or relations.”®

55 See Declaration of Christopher D. Davis dated August 15, 2615
% 1d.; See also Carotine’s Objecuion filed 7/31/15 at Page 14:4-7.
% Carofine’s Objection filed 7/31/15 at Page 17:15-17,
B RS Titanic, (re. v. Zaller, 978 F. Supp. 2d 1275, 1302, 2013 U.S. Dist. LEXIS 149301, *55-57, 2013 WL
3673323 (NG Ga. 2013), citing, In Home-Stake Prod. v, Talon Petoleum, 907 F 2d 1012, 1021 (16th Cir.1990),
{The Venth Circult conciuded that a controlling parent's contacts with the forum could not be imputed fo iis
subsidiaries for personal jurisdiction purposes based on an alter ego theory stating, “When cone defendant
coripletely cootrols another, the latter's contacts with the forum may fairly be imputed or atiribuied to the former.
.. In such situations, anribution of contacts fo the [controfling] individual defendant merely reflects the reality that,
although the contacts were ostensibly thase of the corporation, the frue actor was the individual. The same situation
obtains in those cases holding a corporate parent to answer for conduct within the forum carried out by an alter ego
subsidiary .. Bt the rationale of these cases does not support the proposition that, because the court has jurisdiction
over a parent corporation or dontinating individual, without more, it has jurisdiction over the alter ego corporation.
The dominated corporation doss npot direct and control its dominating corporate or individual alter ego.
Accordingly, it s unfair to impure to the dominated corporation the forum contacts of ifs alter ego. . . . {The alter
ego defendants] have, as much as any other defendant, a constitutionally protected liberty interest in not being
subject to the binding judgments of a forum with which [they have] established no meaningful confacts, ties, or
relations.}
i) J’d,

41
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ferestingly, from the outset, Carcline has comended that she simply is requesting

documents, when this clearly is not the case. She is making claims against parties and entities
wer which this Court clearly does not have jurisdiction.

This Court made no finding justifying jurisdiction over Christopher Davis as manager of

PHT Holdings LLO. There was no finding that a summaons was served or personal sexvice was

srovided to Christopher Davis as a manager of FHT Holdings, LLC, There was no finding that

the vopistered agent or the Trustee had been provided with a summons for this claim fo be able

i defend against it. although FHT is allegedly the owner of ¥FHY Holdings, LLC, The

assumption of jwisdiction over Christopher Davis or any manages, owner or officer of FHT

Holdings, LLC is clear error, uniess and uniil proper service has been effectuated and

jusisdiction is found to be proper afterward,

fven assuming arguendo that Caroline establishes jurisdiction based on NRS 163,3335
B arg

over Cheistopher, this does pot justify jurisdiction over Christopher as manager of FHT

Holdings LLO.  Essentially, Caroline seeks, in practice, lo use the relaxed jurisdictional

standards of NES 164.010 and 163.5558 to obtain jurisdiction over Christopher personaily eves

shough she admits that she has not requested for this court o take personal jurisdiction over

M Ag

Christopher, » discussed above, NES 163.5533 extends jurisdiction only regarding actions

-"

iaken or decisions made by the trust advisor and woeld not exiend jorisdiction o cover other
roles falfified by the trust advisor such as the role of manager of an LLC owned by the FHT.
Alleged jurisdiction over a trust advisor does not usravel the nermal requirements of personal

jurisdiction over that same person who is serving in an entirely different capacity. The Court

% Capoline’s Oblaction filed 721715 at Page 17:15-170.
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must then engage in an inquiry whether Christopher has sufficient minimum contacts with the
state 1o justify jurisdiction over him as manager, not owner of the LLL,

Notubly, Caroling urges the court 1o disregard the corporate form of FHT Holdings,
LLE, and essentially pierce the corporate veil, however, even if this court did so, the court
would pierce to the owner of the company ~ FHT and its Alaskan trustee. Thus, Caroline is
easentially reguesting relief from the FHT or bringing a claim agaiust the Trust itself. Thus, ber
request is ot only inappropriate: it s supertiuous, since she has always claimed to be allegedly
requesting documents frons FHT this eniire time,

While Christopher allegedly has some control over the investments of the FHT and the
1.1, this does not justity a departure from established jurisdictional principles. NRS 163.3 555
anly provides jurisdiction over the decisions made by a trust protector ov & trust advisor. There
is no statute which provides automatic jurisdiction based upon acceptance 0 Serve ds d manager
of a Nevada comparny. Absent such a statute, Caroline roust establish personal jurisdiction over
Chistopher in order to require production from hiv in his role as manager of FHT Holdings
VLG, In order 1o obtain personal jurisdiction, the court must find that there was proper service
{ncluding the service of a summons according to NRCP Rule 4. Additionally, the court must

d that Ciristophe r individuatly has sufficient minimum contacts with the Nevada ™

oo,
>...

Christopher was never personatly served with a summons which is required to establish

sersonal jurisdiction, NRCP Rule 4 requires that the complaint and summons be personally

pAE

S World-#ide Volkswagen Corp. v. Woodson, 444 US. 288, 201-292, (LLS. 1980) staung, "a siate court may
exarcise personal jurisdiction over a nonresident defendant only s¢ g as there exist “mrinimum coriacty” between
the defendant and the forum Staie. The concept of minium contacts, i turn, can be seen 1o per form two related,
hut distinguishable, funictions. [t profecss the defendant against the buedens of fitigating io a distant or eonvenient
forum, And it acts to ensure that the States, throu gh their courts, do net reach out beyon il the Hmits imposed on
thewa by their status as coequal sovereigns in a federal systern.”

ATE

ER]
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served pan the defendant.”™ Without sueh service personal jurisdiction is improper. Because
Christopher has never been personaily served with the complaint or a summons, this court
cannot exercise personal jurisdiction over him as manager of the 11

Furthermore, Christopher does not bave sufficient minimum contacts with Nevada lo
justify personal jurisdiction. He is a Missouri resident. He did not choose Nevada as the situs
of the frust and, as a beneficiary, he did pot unilateral power 0 make that decision. His
purported role as investment advisor was foisted upon him without the aid of independent legal
counsel, ™ Asy connection between stopher and Nevada throngh the LLC was apparently
made by Mr, Lehnardt, The decision to change the situs of the trust to Nevada was made by Mr.
Vehrandt.  The infdal decision to form the LI appears to have been made prior to
Christopher's purporied  appointment as invesiment advisor as evidenced by the fiest
arsendment.*

Lastly, Caroline has cited a number of cases which atferpt to justi ify jurisdiction over
Cheistopher as manager of the LLC, These cases essentially state that a trusiee or fiduciary may
e called upon  account for the assets of the trust inchuding a corporation which is wholly

swned by the trust. What Caroline fails (o ackoaowledge is that Christopher is neither owner of

she LLE nor trustee of the FUT. At most, Christopher’s fiduciary duty to the trust could only

3

extend to decisions mads as fnvestment advisor if there had been & proper change in situs. Any
i)

attsngt to take jurisdiction over € hristopher as manager of the LLC must be done through

ioiion not in rem jurisdiction. Even if this court were to actually find a decision

¥ wievada Rules of Civil Provedure, Rule 4

9 Xee Declaration of Christapher D. Pavis dated Augast 15, 2015 at Paragraph 5.

% See Caroline’s 5’{’1‘!3“‘\!‘ dated O?rit)”* at Exhibit § re: Purported First amendment to the Beatcics B. Davis
Pamily Heritage Trast, Page 2 (The Trast Protector nominates and appoints Christopher Do Davis either
individually or in his i\,ga, CapEity as manager ¢ of an LLC wholly owned by the trust 1o ivest and holding {sic]

certain trust assets, as investrnent toust advisor}

44
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Christopher made upon which it could assert in reas jurisdiction, jurisdiction does not extend to
any other sole or any other capacity fulfilied by him unless the statutory reguirements for
farisdiction are established. Caroline’s request to pierce the corporate veil must be denied and
the Court’s requiremen: that Christopher tum over FHT Holdings, LLO documents must be

reconsidered.

¥ Eoparte cemmunications appear te have influenced the May 19, 2015 Order and

yaust be renuved,

In her initial petition, Caroline only sought information regarding Joans made from an
Astifey Uonoper Life Insurance Poliey owned by the trust, The overwhelming majority of the
laans which Cavnline sought information aboui were generafed during the temure of Alaska USA
Trust Company or Alaska Trust Company, the previous trustees of the trast. Caroline sought ©

have this court order Christopher

discione wuy and all documentation and information related to (&) the Policy Loans,
Inciading, hat not limited to, the identity of any entity, trust or individual swhe has
received and or benefitad from such loans, the purpose of sach loans, the circumstances
strvorrding the distribution and ase of such loans, the repayment of such Joans (if any),
the e:;}}.ats;rai for such leans, excouted promissory notes, ete,; and (B) FHT holdings
jo

T
At the April 22, 2013 hearing o thereafter, the court did not find that personal service
had been effectuated to Christopher, it did net find that Christopher had established minimum
contacts, and it did not find that it took jurisdiction over Christopher as manager of the LLC or
in any other capacity wher than allegedly as a wust advisor. This court also assumed
jurtedivtion over the trust based on a theory of constractive trust.
On May 11, 2013, Caroline submitted a proposed order to the court. Carcine’s proposed

o~

order weuid have specifically ordered Christopher to produce:
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Any and all information and documentation in his possession, custody or control related
to anv and all lowis taken from the trust, including but not Jimited to those showing or
wlating to:

{a) The purpose of each loan;

() Wheo received the loan proceeds or the benefit of such loan proceeds;

{¢} How the loan proceeds were used;

(4} The repayment terms for each Joan and whether any repayment was masde;
() Any and alf collateral sgreements related to any and all loans; and

{ Any and all loan agreements and/or promissory notes for any and all loavs.

O

Afier veceipt of Caroline’s proposed order Christopher submitted a competing order
signed by all other parties. Uliimately the cowrt rejected Caroline’s proposed arder, After two
interlineations the cow signed Christopher’s proposed order.

Frior to the Cowt'y interiineations. Mr. Solomon submitted an ex-parte communication
o ex-parte letter fo the Cowrt containing unmoticed arguments {which was later provided to
counsel) and new case law meant to justify Caroline’s departure from the oral and written record
of the April 22, 2014 bearing.”’ Specifically My, Solomen argued in his ex-parte jeiter that
Ciristopher’s proposed order should be rejected because it did not grant aceess to inf formation in
Christopher’s casfedy er contead™ and it did not assume parisdiction over Christopher as
swasager of FHT koldings” Although My, Solomon argued at the hearing that the court could
asseme lurisdiction over Christopher as mauager of FHT Holdings LLC,' the wanseript
indicates that the Court did not, in fact, take such jurisdiction at the heaving. ™! in fact, the court

explicitly limited jurisdiction during its oval ruling to Chnstopher’s role aa Investment Trust

3 Qee Caroline's Retition fiied 02710715,
% See Letter from Mark Solomon. Ssa. to Judge Gioria Sturman dated May 11, 2013 with Prapased Order
stbmiftad by Cacoline Davis May {1, 2015

1 Qoe Letter from Mark Sole 4. 1o 3.;:3% Gloria Shurman deted May 1), 2613,

¥ 7g at Page 2, Last Paragraph

$ pgut Page 1, Last Paragraph,

190 See franscript dated 427/15, Page }8:?(‘—'-"

R 1 st Page 310 4-186, see alse Page 830212
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sought
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Withou

iy H
COUNseH)

nearly

advisor. ™

Christopher based on My, Solomon’s sew arguments advanced in his May 11, 2013 letter. '

TERY gy F e i .y f 2
r. % This is further evidenced by the numerous requests by Mr. Barney for the court o

i3

clarify how it was taking jurisdiction and over what/whom and in what role,’” Additionally, the
transexipt indicates that the courl when asked about the breadth of the required disclosure

specifically lmited disclosure o those documents in Christopher’s pessession as investment

Pl
HEs

Upon later receiving Mr. Sclomon’s ex-parte lettzr to the cowrt, Mr. Barey immediately

claritication of Mr. Solomon’s unnoticed submission to the court’™ requested

(e

¢ wr opportunity to briel the new arguments 1o understand the impositions on

\\‘:

iy other party further opportunity w© hrief the arguments raised by M.

"'.}

i provid

Sulomon, the cowrt signed Christopher’s proposed order with two significant interlineations.

arder submitted by Uhristopher’s counsel (and sigoed by all other parties except Caroling’s

y without the court’s intedhureations stated that Chiristopher must disclose infor: pation “in

Lhis possesaion as investment Trust Advisor” which was the exact wording reflected in the oral

and minute orders of the Court,

However, the two interlineations made by the court 10 the May 19, 2013 Osder reflect,

107

verbatim, the requesis made by Mr. Soiomon in hig ex-parte (eler the Court.™

Specifically the vourt added “custody or control” @ the order which is precisely the request

et

Iid ot ¥
10 ”(" Wi i

PSR

HETOH) wi
L %t'l.. r
i i'n;t

Pag{-. &L

Page 54:23-24 Court stating: “I's what Mr. - it's what Be has in his rofe as Invesment Trust Advisor.

e

Pages &
S g a : ST e ATy R SaE R
i _?-; ioaily i age 35 24 states: i rhe fot - vl Kndw, if tpat’s notn

L !i s only what's - what he’

aaii & B, dah:«-j May 12, 2015 w all parties attuched Bereto and noerporaed ed
LAl
wa
‘;,,{
Order signed May 19,
agtl Paragraph.

and Letier from Anthiony L Barney. Bsq. to court and all pacties dated May i2, 2013 attached hereio

s hersin as Bxhibat
2015 {Jae 24, 701 9) at Page 3:3-7, See also Hxhibit B at Page ), Last Faragraph and

i R L SR S L v-
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made by Mr Sclomon™ Additonaily Mr. Sclomon argued that the order should reguire

apacity aad as manager o FHT Holdings,

e

iﬁ-_%.,-i‘ S and “As such, any information or documentation Mr, Davis has in his possession as

Manager of FHT Holding, LLC or individually, he also has in his possession as investment trust
acvisor, and therefore he must be required to produce 1t.”' ' After receipt of Caroline’s proposed
order and Mr. Sclomon’s letter, this court signed the current order which provides production o

aszession 1] custody or control, i &iv role as fuvestment

of information in Uhristopher’s 7y

st Asviver gnd find forf & rele oy manager of PET Heldings ™ Caroline was able b
persuade the Court to adopt her argaments advanced in her May 11, 2013 jetter outside of a
regularly potced bearing. improperly denying all parties the ability to respond to the legal
authority provided Mr. Solomoen to this Court in bhis May letier. Unfortunately, the actual
wording of the order appears to vead one of several ways depending on the way iu which one
inserprets the intertineations set forth by the Court order. These are as follows;

ST 1S FUKTHER ORDERED, ADJUDGED AND DECREED that the Petition for

ate Disclosure of Documents and Information from Cheistopher L. Davis is granted as 10

Enme

i all informuation in his possession custody or contrel in bis rofe as fnvestment Trust Advisor, and

{in] {or] bis role as many
The other reading if one interprets the mark between “possession” and "in” is @ comma

and not a “line” directing the reader to the above interlineation, the following interpretation is:

B {"As such tils court shouid requlre My Davis to disclose any and «li
mentation in s possessien, »-.;.mx%y, or comral. ™
Lar.\.‘?. Pagagraph

st Parag

i s':{. at ?a‘-ge i

3
Id st Page 2.
e Pooimote ."';’,_

et
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T IS FURTHER ORDERED, ADNUDGED AND DECREED that the Fetition for
Immediate Dsclosure of Documents and {nformation from Christopher £ Davis is granted as 1o
all informatien in his possessios, costody or controf in his role as Jnvestment Trust Advisor. and
{in] {or] bis rofe us manager of the FHT Hoidings.”

The greatest difficulty in interpretation arises with regard to whether the word “ia” or
“or is the actual word of the court between the words, “and.” and “his role as manager of FHT
Holdings” The reader is simply left to guess at the actually import of the interlineations.
Furthermose, it is not clear whether information i Christopher’s possession, custody, or control
applies to his role as manager of FHT Holdings, LLC.

Yiven with the addition of her requested interlineations or partial interlineations, Caroline
i apparently unhappy with the current osdor because it Himits her attempts o force production
from Christopher, of information held in a fiduciary capacity by the Alaska trustees. In ¢ widition
to she Fetition for Reconsideration, Caroline has filed her own motion to amend this cowrt’s
arder. 7

Becauss the requisite findings upon which to base jurisdiction have not been made by
this Cowrt in this matter, and in light of the new arguments raised in ex-parte written
gorrespondence and apparently adopted by the Court,'™? the Court®s order nuust reconsider its

RS

May 19, 2015 Ovder (June 24, 2015),

12 Qe Caroling’s Motion to Amend or Modify Urder Pursuant to NRUP 80{0)(3) dated August §, 201s.
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Lo All neeessaey and indispensahie parties have not been jowned in this matter; thus

ihis matier suust e dismissed.

The Nevada Supreme Uourt has mdicated that “this court has required all persons
magteriaily intevested in the subject matter of the suit be made parties so that there is a complete
decree 1o bind them all. If the interest of absent parties may be affected or bound by the decree,
they must be brought before the court or it will not proceed to decree.”' ™ 1t also concluded, that
“{Hatlure foin an indispensable party is fatal to a judgment and may be raised by an appellate
court sua sponte.”’"t Herein, the Alaskan Trustees are indispensable parties because of the
fanguage of FHT and Caroline’s newly raised claim under Alaska law concemning the Alaskan
Trusteas. The Alaskan {rustees (and the depending upon Caroline’s demands, the custodian of
the Ashiey Cooper life insurance policy) must be brought before this cowrt so that the
decumentation and information veguested and in their possession and control can be provided;

¥

otherwiss tis matier must be dismissed pursnant to NRCP 19 if the Alaskan Trustees are not

joined.

L The lansuace of FHT makes the Alaskan Trustees ¢ necessary and indispensable
barty.

Articly Bleven, Section 7 of FHT states: “No successor Trustee shall be reguired to
axamine the aceounts, records, and acts of any previous Trustees.” in other words, a successor
trustee is not regqured to account for the acts of a prior trusiee. If a successor frusiee is relieved

of this duty, then, a later appointed trust investient advisor (appointed at the same time as the

suceesser ustes) cannet be required to provide the work of production that was the province of

ENEVADA CODE OF JUDICIAL CONDUCT Rale 2.9, {A) A judge shall not initiate, permit, or censider ex
parfe communications, or consider other communications made to the judge outside the preseuce of the parties or
their fawyerg, conceming a peading or impending matter. ..

Y4 Ofsen Family Trust v. District Court, 130 Nev, 548, 353 {1984},
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the prior trusiee.'™® Herein, Dunbam Trest Company was not reguired 10 examine the recouds,

accounts or acts of the Alaskan Trustees just as Christopher as alleged trust investment adviser

conld pot be required to do so, because such a requirement is contrary to the terms of FHT.
Caroline has argued that ailegedly the Alaskan Trustees are not necessary, indispensable

parties because Christopher us an alleged trust investment advisor bas all documents in his

| possession from a prior trustee, thus, the joinder of prior trustees i3 atlegedly unnecessary.

However, she ionores the Lmitations imposed by Article Eleven, Section 7 of FHT, which
provides evidence that the Alaskan Trustees are necessary and indispensable parties in this
matter, because Dhunhan: Trust Company, the successor trustee, was not Hable for the Alaskan
Trustee's prior trustes’s acts, records, and accounts or 0 produce said accounts. Caroline’s
requests for information and documents spans a time period In which two frusiees acted;
sherefore, it i highly relevant {not to mention good practice) to include both trustess i the
carrent action given the trust language of the FHT.

Therefore, to obtain the documentation and information she seeks, Caroline must not
only make requests upon Bunham Trust Conmpany if they have trust inforruation, but also upon
the Alaskan Trusicss, because Dunham Trust Company (if they are deiermined to be the
successor trustee) and Cheistopher do ot bave a duty to examine the accounts or to account for
another trastee under the terms of FHT. Caroline admits that the Alaskan Trusiees have the

information she seeks!'’: but she is wrongfully attempting to use Cluistopher as a means to

U5 Qemeoh v, Hemsath, 98 Nev, 293, 204 (1082), citing Provident Bardk v. Patterson, 390 £LS. 102 (1968) and

Johnson v, Jokmson, 93 Nev, 655, §72 P.2d 925 {1877).

e See oo NRS 163.3557, which outiines when a trust adviser may be appointed aad what his powers are. Herein,
cven if the First Amendment is deemed valid, theo the aileged st adviser would hm, only had pawers to direct
the successor trustee on or after February 24, 2014 when he was ailegedly appoinied, but not contrary the terms
of FHT.

97 Caroline's Objection fiied 731715 at Page [6:3-5 {Caroline asserts “Christopher’s argament regarding the
jolnder of Alaska and Alaska USA may be more compelling If they were the galy parties with such information.™}

St
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olstain the Alaskan Trusices” information when neither he nor Dunham Trust Company bave the
duty te examine or fumish the information in a prior trustee’s possession.

Interestingly, Caroling could bave simply subpoenaed the information from the Trustees
i gl wanted the documentation and information that she has alleged she wanted all along - but
instead she filed suit. Literally 99% of the documentation and information requested from the
policy loans is fur the period ju which the Alaskan Trustees acted as trustee of FHT and
Christopher was a fellow beneficiary.!'® Caroline. however, has subpoenaed Christopher for

FHT's information and other information beyond the scope of FHT (although there 15 no

nersonal jurisdiction over himy.  Caroline is, in effect, forcing Christopher to examine the
accounts, records, and acts of the Alaskan Trustees, contrary to the terms of the FHT, and which
he was not requived to do as a beneficiary and which a successor trustee (and trust investment
adviser} is not even required to do under the terms of the FHT.

Herause 99% of Caroline’s request for documents and information occur during the
period of the Alaskan Trustee’s trusteeship of FHT, Caroline must either provide a subpoena or
bring an appropriate action in the appropriate forum against the Alaskan Trustees and/or have
this court esiablish jurisdiction over the Alaskan Trustees. Civen the fact that the alleged
successor trustes, Tianham Trast Company (f deemed the successor trustee) is not required to
examine the accounts, records, and acts of the previous Alaskan Trustees pursuant to the texms
of BHT, Caroline must pursue an getion against the Alaskan Trustees to obtain their information
- she cannot seek 1o obtain this information from Christopher or any of the parties over which

this Court has allegediy taken jurisdiction in the May 19, 2015 order being reconsidered herein.

US Carotine reguests inforowation for Dunhare Trust Corapany allegediy receiving a pwere §23,000 of the total
amount of policy loans (presumebly for its fees and expenses) compared to the Afaskan Trustees allegedly
receiving and distribuving $2,164,744.68 S25,000 of the sum of the amounis for which she s requasting

PETAPP001039




o L E o Lad v o

%4 (e % i

3 BE R B3 B3 B3 e ek pa Bk BA ek fed fd i
E23 Lok £ (e ] L 73 e o0 L% ww sk i bt

Pt
@ i

%,

w
ol

The Alaskan Trustees are necessary and indispensable parties and must be joined in this master
or the matter dismissed, if they gre incapable of being joined.

ii. Carpline s assertion that the Alaskan Trustees hod duties g a resigned rusteg
sunporis  the contention  that the Alaskan  Trusfees  are  necessary. and

indispensable prrties.
Addiionally, Ms. Tempel’s declaration and Careline’s invocation of AS 13.36.077

Sarther support Christopher’s original assertion in his Motion to Dismiss that the Alaskan
Trustees ave indispensable parties to this action. As discussed above, Caroline juvokes an
Alaska statute to assert that the Alaskan Trustees retained the power to authorize a change in
situa, Whether AR 13.36.077 includes the power to authorize a change in situs is a matter of law
shat should be detenmined by an Alaska court, or in this Court, after the Alaskan Trustees have
been properly added as necessary parties.

i the Court adopts Caroline’s narrative, then the Alaskan Trustees further become
indispensable parties to this liigation that must be joined, because the cowt must interpret
whether the Alaskan Trustees, in fact, had the power to transfer situs under Alaska Law as a
sesigned trustee, and i so, why they did not provide nutice to gl of the beneficiaries of such a
situs change. The Alaskan Trustees must further defend its understanding of the statute, its
peasoring for drafting and signing an invalid and/or deceptive document of resignation, among
other legal issues before this Court. The Court then must force the Alaskan Trustees to comply
with Caroline’s request for information and docaments and account for the periods in which
they were acting as trustee and resigned trustee. Because the Alaskan Trustees have little or no

contacts with Nevada, the court would likely grant a motion fo dismiss filed by the Alaskan

information and docurentation is & meve 1.1% of infarmation that she s requesting frora Dunbam Truss Company.
The rest of the 9R.9% of the information and documents is in the possession of the Alaskan Trustees,

33
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{rustees in this regard and these issues would likely be disputed in Alaska. the appropriate
forum,

Caroline has produced sworn declarations from the Alaska Trustee, argued Alaska trust
fasw, and generally conducted discovery on Christopher for documents she knows are in the
possession of the Alaska Trustee, and yet she continues to argue that the Alaska Trustee is not a
uecessary party 1o this action. It is obvious that the Alaskan Trustees are a necessary and
jndispensabie party for the precise periods in which Caroline has requested information and
documents as well as for the purpose of determining whether Nevada is the proper situs based
upon the Alaskan Trustees’ prior actions. As argued in the Motion to Dismiss and Reply,
because the Alaskan Trustees are necessary and indispensable parties and without them, it
would expose Christopher and FHT to multiple liability. Therefore, the Alaskan Trustees must
be joined as indispensable parties, and, it is not possible, the court must dismiss this action,

il Carsline's other aflesations {admissions) also show that the Alaskan Trustees
are indispensable parties

Christepher bas pomnted out the incongruent and inconsistent statements made by
Carolive and her legal counsel throughout these proceedings, and further demonstrates these
inconsistencies through Caroline’s earlier admissions.

Caroline alieges, “Christopher is the [nvestment Trust Advisor of the Trust, and the sole
Manager of the FHT Holdings, LLC, which is wholly owned by the Trust. Additionally, FHT
Holdings, LLC cuyrently owns the Ashley Cooper Life Insurance Policy (the “Policy”) with a

face value of $33,000.000.00. Christopher is the onlv individual who possesses the information

or who has the authority to obtain the necessary information to comply with the Court Order,

As steh, it cannot rcasonably be argued that Christopher does not have the information

sesponsive o Ms, Davis’ request within his possession, custody, or control. (Emphasis

54
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addedy™? However, Clristepher is clearly not the only individual who possesses the
information or s the enly individual that has authority to obtain the necessary information o
cemply with the Court order, and therefore isn't relegated to argue such a response.

Ironicaily, Caroline has already cstablished this for Ciwistopher tiwough her own
sdmissicus conwerning yet unserved necessary and indispensable parties. Two weeks prior 1w
this atiegation, Uaroline argued that Christopher was not the only party that poasessed
information that she seeks. Oaroline stated, “Christopber’s argument regarding the joinder of
Alaska and Alaska USA may be more compelling if they were the only parties with such
information. This, however, is not the case.”*® Christopher agrees with Caroline that Alaska
and Alaska USA are the partics holding the information she secks. This information is also
libely held by the custodian of the Policy, which has also not been added as an indispeusable
party to this getion,

Cavoline's attorney represents that, “While Ms. Davis’ counsel understands that
reivieving the nesessary documentation from the Policy’s custodian could take several weeks to
abtain, ¥ necsasary,. W she seems to believe that because she doesn’t want 1o name the
Bolicy's custodian as a proper and necessary party, she should be able to force Christopher to
provide the information or face contempt within that same several week periad! It is clear that
Ms. Davis’ counsel represenfations of “understanding” in the regard is simply a disguised
attemapt 1o seew “reasonable” as they generate unnecessary and vexatious litigation in this

matier,

V¥ o Caroline’s Motion to Hold Cheistopher D. Davis in Contempt and for Amomeys' Fees and Costs dated
August 12, 2018 and tiled Asgust 17, 2015 at Page 4:4-10.

1% See Caroline's Objection dated 7/3 12013 at Page 16:3-5.

2 Gee Caroline’s Motion to Hold Chrisiopher D. Davis in Contempt and for Amomeys’ Fees and Costs dated
Augast 12, 2015 and filed Aggost 17, 2015 at Fage 41 3-13.

BN
o
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Cavoline then attempts to portray the documenis provided under protest from

Christopher as “woefully insufficient™®  Unless Caroline has possession of ail of the
formation frem the Alaskan Trustees, the Policy custodian, and Caroline herself, how could
this Court reasonably be expected to trust such an unverified and unsworn statement given the
history of this case?™
Caroline had the ability to join the parties that she admits and believes have such
N

{nformation, or at & minimum, issue a subpoena to such parties in possession of this information.

tastead, she has tmproperly sought information from Christopher all without ever obtaining

proper iuviadiction over him w0 do so.

After setting forth a ltany of documents provided by Christopher under protest, Caroline
states that, “Neither Christopher nor his counsel have provided Ms. Davis the information as
required by the (May 19, 2015) June 24, 2015 Order. Specifically, Christopher has failed Lo
srovide: {1} the identity of the entities or individuals who received ioan proceeds: (2) the
disposition and use of such loaw proceeds: (31 the purpose for such loans; (4) whether there bas
hoent A default or repayment of the loans: (3) the current outstanding balance(s); (8} the
sxistence and stains of any security; and (7) any other information that a beneficiary would
reasonably want to know about the loaps.”™** Does Caroline really expect Christopher 10

rosearch the work of the Alaskan Trustees and Policy custodians for the last 14 years to answer

these questions. sll while continuing to deny they are not necessary parties to action?

22 s Caroline’s Motion to Hold Christepher . Davis in Contempt and for Attormeys” Fees and Costs dated
August 12, 2015 and filed August 17, 2015 at Page & 7
) Qe Letier from Anthony L. Sarney, Esq. to Joshua Hood, Esq. dated Augast 21, 2013 regarding Rule (1

Sanctions attached hereto and incorporated herein as Exhibit £,
1 Qee Caroline’s Motion o Hold Christopher 1. Davis in Conteropt and for Attorneys’ Fees and Costs dated

Angust 12, 2013 and fiied August 17, 2015 af Page 311318,
36
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Camsling has already conceded that the information they seek in this regard is with the
Alaskan Trustees and/or the Policy custodian. [n fact 99% of the loan proceeds were issued Lo
the Alaskan Trusiees, with the remaining 1% apparently after Dunham Trust Company was
contacted by the Trust Protector, Caroling wants to know the identity of the entity or individual
who reeeived the joan proceeds obtained by the Alaskan Trustee from the Folicy custodian
whiie Christopiier was merely a beneficiary. As set forth, this both a violation of the terms of
the Trust If Chyistopher is deemed a trustee, andior a clear basis for requiring this Court fo
disnuiss this action for Carcline’s failure to add the Alaskan Trustee that both secured the loan
and made distribution, if any, of those loan proceeds.

Caroline proceeds to demand the purpose of such loans from Christopher who was
merely a bensficiary like Caroline at the time the Alaskan Trustees secured the loan, and would
have been the party fasked with providing the purpose of such a loan to the Policy custodian,

Carciine then proceeds to request information regarding whether there had been a
default or repavment of the loans. This information would also be held by the Alaskan Trustees
and the Policy cusiodian,  The remanung questions simply continue to demonstrate that
Carcline simiply wants Christopher to provide what she admittediy knows is in the possession of
a party she has failed to properly join in this action. This is a proper basis to dismissing this
action for failing to jein an indispensable party.

R, Caroline goncedes that jurisdiction based ox a theory of constructive trust is a clear

ervov al faw,
Caroline has now pelitioned this court 10 amend its order to reflect jurisdiction is under

NKS 184.010.'% g her Ubjection, Caroline concedes the need for this Court to reconsider its

5 Gee Motion to Amend or Modify Order Pursuant to NRCP 60 (0)(3) dated August 6, 2014,

7

v
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original order, and swrprisingly asks for sanctions against Christopher for petitioning the court to
reconsider its order with her concession. She concedes that a constructive trust is not a method
for obtaining jurisdiction and that the court must first establish jurisdiction in order to create a
constructive ivust. /n persenam jurisdiction is required prior to the establishment of a
constructive trust' 2 and it has not been found herein,

Because personal junisdiction over Christopher Davis is not present in this case as
Carcline has not ssrved any party according to NRCP 4 and she has not claimed that
Christopher has minimam contacts sufficient to satisfy duoe process, jurisdiction under a theory
of constructive frust is clear error of law. Therefore, this Court must reconsider its May 19,

2018 srder to which Caroline also concedes.

MEMURANDUM QF POINTS AND AUTHORITIES
IN OPPOSITION TO COUNTERPETITION FOR SANCTIONS

.o FAUTS PRUSENTER

Christopher has not been a vexatious litigani or improperly brought extraneous
arguments. indeed, Christopher is simply ensuring that his due process rights are not infringed,
that this Court has proper jurisdiction, and that the terms of FHT are being observed properly.
Even Cargline and her counsel concede that this Court did not obtain proper jurisdiction as a
constractive trust over FHT. With this concession alone, it is obvious that Christopher’s motion
has merit aud is not vexatious, Therefore, her requests for attorney fees and costs should be

denied in their entirety.

1 pranciy v, Fulfey, 2006 U.S, Dist, LEXIS 93792, (DUNLH. Dec. 28, 2006) See also, Massie v fFais, 10 ULS,
E48, 159, (1810); Keller v. Millice, 83% F. Supp. 1163, 1174 (S.D. Tex. 1993) {"Where an action secks to impose a
constructive trust, rather than to act directly on the title o the property, jurisdiction is in persenam’”)

58
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More concerning is the various misrepresentations made by Caroline and her attorneys
in fiis matier and in her Objection filed on July 31, 2015, At the April 22, 2015 hearing and
sabseuert pleadings Cavuling’s counsel have wade allegations that Taga's stalus as a
beneficiary was first raised at the hearing.  Caroline’s counsel, Mark A. Solomon, Esq. ("Mr.
Solomon™) asserted that he was not properly served and therefore he was unaware of the
arguments made in Christopher's reply filed April 20, 2015 (“Apsd 20 Reply™). '
Additionaliv, Joshua M. Hood, Esq. ("Mr. Hood”) has recently filed an affidavit accusing Mr.
Farney and M. Roland of faiting to provide service of the Order Shortening Time, 8

Hoth My, Solomon and Mr. Hood are aware that the Nevada Electronic Filing and
Conversion Rules adopted by the Supreme Coart of Nevada ("NEFCR™) 9(b) states that:

When a document is clectronicaily fed, the court or authorized electronic filing
service provider must provide notice to all registersd users on the case that a
decument has been filed and is available on the electronic service system document
repo sitory. The nolice must be sent by e-mail 1o the addresses furnishe ed by the
segistered users under Rule 13(c). This notice shall be considered as valid and

é’f vosive servive of she document su the vegistered users and shall have the same
fepad affet as service of a paper docinent, (Emphasis added)

Additionally, the NEFCR 9(¢) provides that: except for a summons or subpoenas, a parly
consents o electronic service when that party registers with the electronic filing system. Mr.

Solomon's office i registered with the electronic filing system and the e-service master Jist for

this case identifies not only Mr. Solomon and My, Hood but also a third employee of the firm as

5 o

recipients of electrouic service in this case. 1%

13

127 Ges Transcript of Hearing page 16, lines 8-4; page 24, ines 4-12: See also all subsequent pleadings filed by

Caroling’s atprays.
1 gas Afidavit of Joshua M. fhod, Feq. dated August 4, 2015 attached to Carvline’s application for Order

Shortening Time,
199 Qep e-service masier list for case — In the Matter of the Trust oft The Beawice B, Davis Heritage Trost-Case No.

PLIS-DR38AT-T on wiznet {a-fiie service).
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Furthermore, Caroline’s counsel has electronically served pleadings in this matter,
besides the filed pleadings, making full use of the electronic filing system.'™  Particularly,
Caroling’s counsel has elsctronically served documents through the electronic filing system,

including Bt not limbied fo, notices of subpoenas and a notice of deposition.”" In Caroline’s
pleadings and notices, Caroline’s counsel references Rule 9 of NEFCR as a basis for their
groper service. ¥ This is plain evidence that Caroline’s counsel both make use of, are fully
aware of, and have & knowledgeable understanding of electronic service pursuant o NEFCR 9.

Although the April 20™ Reply was served on Caroline’s counsel well in advance »f the
hearing: Caroling’s counsel are surprisingly alleging they did not bave this information in
advance of the April 22, 2015 hearing. Caroline’s claims that Mr. Bawmey alicgedly made
argomenis regarding Tarja's interest as a beneficiary for the first time at the hearing are
verifiably false and frivedous as evidenced by the fact that these very arguments are clearly laid
out iu the reply filed Aprid 20, 2015 and the fact that Mr. Solomon aud bis law firm, as
registered psers of the electronie filing system, bad complete, valid and Jegal service a full day
and a half before the hearing. This false allegation cannot be and should not be a basis for
sanctions against Christopber and his attorneys, The more salient issue is that Caroline’s
counsel mads these misrepresentations about service, after having been afforded the opportunity
to read the pleadings, which, in all likelthood, they did

Additionally, Caroline actuaily admits, contrary 1o the preceding six pages of her

Objction, that My, Barney’s oral arguments were based upon bis Motion to Dismiss and his

130 goo Mr, Soloynon's current and previous filings in tis case
1 Seg two Notices of issaanee of Subpesna Duces Tecurn and one Notice of Deposition electronically seryed by
Caroline’s counsel, which are attached hereto and incorporaied herein as Exhibit F; See also, Mr. Soforaon's current

zad previous fhings in this case,
B,
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Reply to Ms. Davis’ Opposition fo the Motion o Dismiss.™ This clearly reflects the
disingenuousness of Caroline’s counsel in casting aspersions upon Christopher’s fegal counse!
when they clearly were aware that Chistopher’s connsel was making arguments based apon
pleadings property served upon Caroline’s counsel.

As to the service of the Order Shortening Time, My, Hood's own affidavit acknowledges
that the order shortening time was filed on July 30, 2015 at 11:56:28 am. This pleading was
Gied clestronically; and, therafors, Caroline received service via electronic means ou July 30,
2018 of the Order. The service of the Order Shortening Time was more than one day in advance
of the hearing and was prompt pursuant to EDCR 2.26.

fronicaily, it was Caroline’s counsel, Mr. Solomon, who iutroduced for the jirst sime, at
the hearing the position that this court should take jurisdiction based on a theory of constractive
trost, ' This position was uot in any pleading prior to the hearing and the issue was uot fairly
adjudicated. Nuither the Court nor any party but Caroline’s counsel had an opportunity 1o
research or briet the theory of jurisdiction based on a constructive trust.  This court’s ruling
based on such an usnoticed argument was clearly prejudicial to aif parties except Caroline and
was her response to Christopher’s Reply., Caroline is equitably estoppe ed from arguing any

alternate theory of jurisdiction, because she had the opportunity to assert her theory of

jurisdictivn, which the Court adopted. i

¥ Sep Reply to ﬁﬂpositm Filed April 20, 2015

34 Qep Caroling’s Objection filed 731718 at Page 7:11-15 (Christopher has not presenied aay aow facts that were
not presenied in p!esdhws or falsely presented dudin g Mr, Bamey’s oral argumients at the !!cwing that may give

fise 1o this Cowt reconsidering its Order. Indeed, Chastopher's Petition thr Reconsideration is nothing more than &

reiteration of the facts submitted in his Motion to Dismiss and his Reply to Ma. Davis’ Opposition fo the Mation fo

-1

Drismnse”
¥ See Transoript filed April 28, 2013, Pas,c 30:6.
He Qoo Gardwer v Fizrce, 22 Mav, t&it’s 16 PL782, 783 (Nev. 1594}

6l

PETAPP001048




Ex1 (A S T A

P 4

ot P G Gk Bt Sunit o p s
ey £%4 i dn £%5] 3 fot 3 "©

fot

P v gt
FEIE s S RN 7 4

P

Caroline’s counse! also falsely alleges that, “Mr. Bamey also argued for the first time al

the Hearing that there was not “an acting Alaska Trustee at the point to consent to the transfer™
of the Trust situs.” Then, in an attempt to take his second bite at the apple. Caroline proceeds

fo introduce new svidence in the form of billing statements and a sworn declaration from the

Alaskan Trustes. '™ because she failed to present any of this evidence at the prior hearing in her

Hid to have jurisdictivn declared under her theory of constructive trust.

Cavssline then misreprosants that, “As Mr. Barney is aware, a trustee’s duties as such d
wet terminate upon the submission of a resignation when successor frusiee has been appointed
and accepted.™™ However, as discussed above, this new evidence does vot bing more than
demonstrate why the Alaskan Trastee is a necessary pasty 1o this action iu light of their fatlure
to provide an existing legal opinion, ot even 1o provide a swom declaration that a legal opinion
was procured.

Purdhenmore, it is impossible for Caroline to represent what Mr, Barney was or wasn't
“sware” of in light of the conduct of the Alaskan Trustee.  Caroline’s counsel’s
misrepreseniaiions and lack of candor, while inappropriate, are a customary tactics to take
seeper attention from the substantive matters that must be addressed by this court.

Diaspite the foregoing and Caroline™s introduction of several new facts and exhibiis,
Caroling deciares that, “Christopher has not presented any new facts in his pleadings that may
give rise to this court’s reconsideration its order.® However, this assertion is rebuited by the

swomn Declasation of Ohristopher Davis as well as all of their own exhibits attached to

i3 Ges Caroling’s Objaction fiied 7731713 af Page 334,
4% See Caroiing’s Objacti 7731715 ar Exhibin Tand 4,
99 Geg Caroline’s Objection fil /15 at t’ctﬂt J.-i &,
0 See Carnlize’s Objection {1 i

62
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Carpline’s Objection, including, but not limited to, the Declaration of Taga Davis, the
Useclaration of Janet ¥ Tempel, and other exhibits attached to Caroline’s Objection.
Specifically, at the April 22, 2015 hearing, Caroline’s counsel stated that there was no
affidasit proving that Taria was martied to Christopher Davis. ™! However, what is clear is that
Caroline was mailing Taria notice to the address she resides at with her husband, Christopher.™**
The Court also lamented that it did not have such an affidavis.'®  However, the rights of a
beneficiary under the terms of the FHT do not requive that a beneficiary go to expense of filing

an affidavit to protect their rights. The Court is not empowered to alter the terms of the FHT in

ordes to take jurisdiciion with or without an affidavit from the beneficiary uniess such a term of

wrust wounld violaie public poliey. This is clearly not the case under these circumstances.

Notwithstanding the furegaing, the lack of such an affidavit appears 1o be a factor in this court's
orior decision ta assume jurisdiction based on a theory of constructive trast.'"

Taria has now fifed an affidavit in proper person establishing the fact that she s and was
Christopher's wile at the ime of the February 24, 2014 amendment, and that she has Hved with
Christopher since the beginning of their marriage. This is the very definibion of new evidence
and was spacifically requested by both Caroline’s counsel ang this Court.  lronically, while
Caroline is attempting to prove there is no basis upon which recousideration is proper, she has
sroved that there is additional evidence for which reconsideration would be proper, including

Sut not limited o, Tarja’s declaration and the additional information attached to her Objection.

W1 Gae the Transcript of the Apif 22, 2015 fiearing, Page 16:23-23 and Page 17113,

MY Qoe Supplomental C ates of Mailing fied April 8, 2015,

13 Gop Transcript filed April 28,2015, page 43 lines 3-7,

4 Ges Transcript filed Ap*ﬂ 2%, 2015 hearing, page 53 Hnes 225 and page 36 lines 1-6, See also Order dated May
19, 2013, page 2 lines 16-17 st*tsug “IT 1S FURTHER FOUND that the Court has no affidavit that another

henefiafary existed at t*\:, ime the frst amendment was sigoed.”

63
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As discussed above, Caroline has now requested relief from this cowrt to alter its order
based upon an aliernate theory of jurisdiction different from the one proffered by them and
adopted by this Court while, at the same time, secking sanctions from Christopher for allegedly
increasing the fitigation ™ Caroline’s request {or sanctions is entirely without merit and must
be demied.

L, LEGAL AUTHORITY AND ARGUMENT

The sole anthority under which Caroline requests sanctions and atlorney fees is pursuant
fo BOCR 72.60(h), and none of the subparts apply herein to warrant sanctions. Caroline only
referances EDOR 7.60(b3(1) and (B)R) as grounds for her reguests which are addressed hereln.

First, Christopher has not presented “to the court a motion or an opposition 10 a motion
which is obvicusly frivolous. unnecessary or anwarranted.”'™ To the contrary, Caroline has
recuested relief v her Objection and Motion to Amend based on her own change of course and
argument, because she, oo beligves, the court incorrectly took jurisdiction as a consirpctive
trust. In offect, Caroline s requesting this Court reconsider the May 19, 2015 Order (June 24,

2015 Ceder) in this matter, which s evidence that Christopher’s motion has merit, Thus, he is

not a vexativus liigaut and his motion was not frivolous, unnccessary ot unwarranied.
Christopher ia sinply assuring that the terms of the FHT be bonored by this Court.

Socond, Christopher bas not so multiplied “the proceedings in a case a5 1o INOrease costs
wrsasonably and vexatiously” "7 Christopher has merely asseried his due process rights and

argued appropsiately concerning the jurisdictional basis thal a court of competent jurisdiction

mast base its authority so that it may make orders and jucgments agamst properly noticed

.
7

95 ges Cavoline’s Objection {and Counterpetitinn) filed 7
to Counter Fetition for Sanctions.
S EDER 7H0(b3 1)

21715, See alse Caroling’s Amendment and Supplement

1
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IN THE SUPREME COURT OF THE STATE OF NEVADA

CHRISTOPHER D. DAVIS, Case No.:Eléétranically Filed

Oct 08 2015 03:30 p.m.
District C rﬂQt%J?Ndndeman
p_15-083%4erk of Supreme Court

Petitioner

VS.

THE EIGHTH JUDICIAL DISTRICT
COURT OF THE STATE OF NEVADA,

10
131
12
13
14
15
16
7
18
19
20
21
22
23
24
25
26
27

28

IN AND FOR THE COUNTY OF CLARK,

AND THE HONORABLE JUDGE
GLORIA J. STURMAN,

Respondent

and

CAROLINE DAVIS,

Real Party in Interest |

PETITIONER’S APPENDIX

VOLUME VII

Respectfully Submitted,\

ROLAND LAW FI
gLy

Nevada Bar No. 5471

2470 E. St. Rose Pkwy, Ste. 105
Henderson, NV 89074
Telephone: (702) 452-1500
Facsimile: (702) 920-8903
hroland@rolandlawfirm.com
Attorney for Christopher D. Davis

Respectfully Submitted,

ANTHONY L. BARNEY, LTD.
A 7//
[ P77 i

Anthony
Nevada Bar No. 8366

3317 W. Charleston Blvd., Suite B
Las Vegas, NV 89102

Telephone: (702) 438-7878
Facsimile: (702) 259-1116
office@anthonybarney.com
Attorney for Christopher D. Davis

Docket 68948 Document 2015-30659
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| VIII

33

Addendum to and Withdrawal of Certain
Statements Referenced in the: (1)Objection to
Petition for Reconsideration of the Order dated
May 19, 2015 Re: Petition to Assume Jurisdiction
Over the Beatrice B. Davis Family Heritage Trust
dated July 28, 2000, as Amended on February 24,
2014, to Assume Jurisdiction Over Christopher D.
Davis as Investment Trust Advisor, Stephen K.
Lehnardt as Distribution Trust Advisor, to
Confirm Dunham Trust Company as Directed
Trustee, and for Immediate Disclosure of
Documents and Information from Christopher D.
Davis; and Counterpetition for Sanctions;
(2)Amendment and Supplement to Counterpetition
for Sanctions; and (3)Motion to Amend or Modify
Order Pursuant to NRCP 60(b)(3)

001322-
001357

16

Amendment and Supplement to Counter Petition
for Sanctions

000780-
000794

14

Case Appeal Statement

000684-
000700

VIII

26

Christopher D. Davis' Motion for Protective Order
and to Modify or Quash the Subpoena

001185-
001221

II

Christopher D. Davis' Motion To Dismiss
Pursuant To NRCP (12)(b) And NRCP 19 and
Errata

000283-
000308

VII

25

Christopher D. Davis' Opposition to Caroline
Davis' Motion to Amend or Modify Order
Pursuant to NRCP 60(b)(3)

001139-
001184

VIII

37

Christopher D. Davis' Opposition to Caroline
Davis' Motion to Strike Christopher D. Davis'
Arguments and Requests for Relief in his Reply to
Caroline D. Davis' Objection to Petition for
Reconsideration in Excess of Thirty (30) Pages as

001373-
001390
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the Reply Violates EDCR 2.20 and Countermotion
for Leave to File a Reply in Excess of Thirty (30)
Pages

VII

23

Christopher D. Davis' Reply to Caroline Davis'
Objection to Petition for Reconsideration of the
Order Dated May 19, 2015 re: Petition to Assume
Jurisdiction over the Beatrice B. Davis Family
Heritage Trust Dated July 28, 2000, as Amended
on February 24

000987-
001118

VIII

31

Christopher D. Davis' Reply to Caroline Davis'
Opposition to His Motion for a Protective Order
and to Quash or Modify Subpoena

001307-
001313

111

Christopher D. Davis' Reply to Caroline Davis' | 000350-
Opposition to his Motion to Dismiss Pursuant to | 000375

NRCP (12)(b) and NRCP 19

IX

42

Court Minutes dated September 16, 2015

7001539-

001541

IX
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Court Minutes dated September 30, 2015

001542-
001543

VI

21

Declaration Of Christopher D. Davis

000977-
000979

11

Declaration of Tarja Davis

000478-
000483

IX

45

Email from Anthony L. Barney, Esq. dated
October 7, 2015

0001549
0001551

VIII

36

Errata to Christopher D. Davis' Petition to Stay
Discovery Until the August 19, 2015 Hearing on
Motion for Reconsideration or in the Alternative,
Petition for Protective Order from Discovery by
Subpoena

001368-
001372
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22

Errata To Petition For Reconsideration Of The
Order Dated May 19, 2015 To Assume
Jurisdiction Over The Beatrice B. Davis Family
Heritage Trust, Dated July 28, 2000, As Amended
On February 24, 2014,To Assume Jurisdiction
Over Christopher D. Davis As Investment Trust
Advisor, Stephen K. Lehnardt As Distribution
Trust Advisor, To Confirm Dunham Trust
Company As Directed Trustee, And For

000980-
000986
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Immediate Disclosure Of Documents And
Information From Christopher D. Davis
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Motion to Amend or Modify Order Pursuant to
NRCP 60(b)(3)

1 000795-

000836

IX
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Motion to Compel Attendance at Deposition and
Motion for Sanctions

001477-
001520

VI

20

Motion to Compel Harriet Roland, Esq., to
Produce Documents Responsive to Subpoena
Duces Tecum; and for Attorneys' Fees and Costs

000897-
000976

VI
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Motion to Hold Christopher D. Davis in Contempt
and for Attorneys' Fees and Costs

000871-
000896

VIII

30

Motion to Strike Christopher D Davis' Arguments
and Requests for Relief in his Reply to Caroline D
Davis' Objection to Petition for Reconsideration in
Excess of Thirty (30) Pages as the Reply Violates
EDCR 2.20

001300-
001306

13

Notice of Appeal

000679-
000683

[11

Notice of Entry of Order

000440-
000445

VIII

34

Notice of Non-Appearance of Christopher D.
Davis

001358-
001363

VIII

35

Notice of Partial Withdrawal of Petition and
Partial Withdrawal of Petition to Stay Discovery
until the August 19th, 2015 Hearing on Motion for
Reconsideration or in the Alternative, Petition for
Protective Order from Discovery by Subpoena

001364-
001367
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Notice of Petition and Petition for Reconsideration
of the Order Dated May 19, 2015 Re: Petition to
Assume Jurisdiction over the Beatrice B Davis
Family Heritage Trust Dated July 28, 2000, as
Amended on February 24, 2014, to Assume
Jurisdiction over Christopher D Davis as
Investment Trust Advisor, Stephen K. Lehnardt as
Distribution Trust Advisor, to Confirm Dunham
Trust Company as Directed Trustee, and for
Immediate Disclosure of Documents and
Information from Christopher D Davis

000446-
000477

18

Notice of Petition and Petition to Stay Discovery

000837-
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until the August 19, 2015 Hearing on Motion for
Reconsideration

000870

15

Objection to Petition for Reconsideration of the |

Order Dated May 19, 2015 Re: Petition to Assume
Jurisdiction Over the Beatrice B. Davis Family
Heritage Trust Dated July 281 2000, as Amended
on February 24, 2014, to Assume Jurisdiction
Over Christopher D. Davis an Investment Trust
Advisor, Stephen K. Lehnardt as Distribution
Trust Advisor to Confirm Dunham Trust Company
as Directed Trustee and for Immediate Disclosure
of Documents and Information from Christopher
D. Davis; AND Counter Petition for Sanctions

000701-
000779

VIII

27

Objection to Petition to Stay Discovery Until the
August 19, 2015 Hearing on Motion for
Reconsideration or in the Alternative, Petition for
Protective Order From Discovery by Subpoena

001222-
001238

VIII

28

' Opposition to Caroline Davis' Motion to Compel

Harriet H. Roland, Esqg. to Produce Documents
Responsive to Subpoena Duces Tecum; Counter
Motion to Quash

001239-
001285

VI

24

Opposition to Caroline Davis' Motion to Hold
Christopher D. Davis in Contempt and for
Attorney's Fees and Costs

001119-
001138

VIII

29

Opposition to Christopher D. Davis' Motion for a
Protective Order and to Quash or Modify

‘Subpoena

001286-
001299

IT

Opposition to Christopher D. Davis' Motion to
Dismiss Pursuant to NRCP(12)(b) and NRCP 19

000309-
000321

II

Opposition to Petition to Assume Jurisdiction over
the Beatrice B. Davis Family Heritage Trust, dated
July 28, 2000, as Amended on February 24, 2014;
to Assume Jurisdiction over Christopher D. Davis
as Investment Trust Advisor and Stephen K.
Lehnardt as Distribution Trust Advisor; to
Confirm Dunham Trust Company as Directed
Trustee; and for Immediate Disclosure of
Documents and Information from Christopher D.

Davis, and Limited Joinder to Christopher D. |

000322-
000325
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Davis's Motion to Dismiss Pursuant to NRCP
12(b) and NRCP 19

111

Order

000435-
000439

[Tand 11

1 (pts 1
and 2)

Petition to Assume Jurisdiction over the Beatrice
B. Davis Family Heritage Trust Dated July 28
2000 as Amended on February 24, 2014; to
Assume Jurisdiction Over Christopher D Davis As
Investment Trust Advisor and Stephen K Lehnardt
as Distribution Trust Advisor; to Confirm Dunham
Trust Company as Directed Trustee; and for
Immediate Disclosure of Documents and
Information from Christopher D Davis |

000001-
000282

IX

44

Proposed Order Regarding September 30, 2015
Hearing

001544-
001548

IX

41

Reply to Christopher D. Davis Opposition to
Caroline Davis' Motion to Hold Christopher D.
Davis in Contempt and for Attorneys' Fees and
Costs

II

Reply to Opposition to Petition to Assume
Jurisdiction Over the Beatrice B. Davis Family
Heritage Trust, Dated July 28, 2000, as Amended
on February 24, 2014; to Assume Jurisdiction
Over Christopher D. Davis as Investment Trust
Advisor and Stephen K. Lehnardt as Distribution
Trust Advisor; to Confirm Dunham Trust

Company as Directed Trustee; and for Immediate
Disclosure of Documents and Information from
Christopher D. Davis and Limited Joinder to
Christopher D. Davis's Motion to Dismiss
Pursuant to NRCP12(b) and NRCP 19

001533-
001538

000326-

000349

12

Response to Petition for Reconsideration

000484- |
000678

VIII

32

Supplement to Objection to Petition for
Reconsideration of the Order Dated May 19 2015
RE: Petition to Assume Jurisdiction over the
Beatrice B Davis Family Heritage Trust Dated
July 28, 2000 as Amended on February 24, 2014 |
to Assume Jurisdiction Over Christopher D. Davis ‘

001314-
001321
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as investment trust advisor, Stephen K. Lehnardt
as Distribution Trust Advisor to Confirm Dunham
Trust Company as Directed Trustee, and for
Immediate Disclosure of Documents and
Information from Christopher D. Davis and
Counter Petition for Sanctions

001521~ |

IX 40 Supplement to Opposition to Caroline Davis'
Motion to Hold Christopher D. Davis in Contempt | 0001532 |
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HARRIET H. ROGLAND, ESQ. Q%“ ¥

Nevada Bar No. 3471 CLERK OF THE COURT
Rovansg Law Finm

2470 £, St. Rose Pkwy, Ste. 10S

Henderson, NV E9074

Telephone: (702)452-1300

Facsimile: (7023 920-8903

hrolandiwrolandlawtiny.com

ANTHONY L. BARNEY, ESQ.
Mevada Bar No. 8366

TIFFARY S. BARNEY, ESQ.
Nevada Bar Mo, 8754

ANTHONY L. Bagngy, Ly

3317 W. Charleston Blvd,, Suite &
Las Vegas, NV 89102

Telephone: {702) 438-7R78
Facsimiic: (702) 258-1116
officci@anthonybamey.com
Attorneys for Christopher D. Davis

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

In the matiter of} . L
Case No.o P-15-0823867-T

i R = i S e in: 76
The BEATRICE B, DAVIS FAMILY HERITAGE Dept. No.: 26

TRUSY, dated July 28, 2000, as amended on
Febroary 24, 2014,

CURISTOPHER D, BAVIS’ REPLY TG CAROLINE BaVIS' ORJECTION TO
PETITION FOR RECONSHMERATION QU THE ORDER DATED MAY 19,2015 RE:
PETITION 1O ASSUME JURISBICTION GVER THE BEATRICE B. DAVIS FAMILY
HERITAGE TRUST DATED JULY 28, 2808, AS AMENDED ON FEBRUARY 24, 2014,
TOASSUME SURISDICTION DVER CHRISTOPHER D. DAVIS AS INVESTMENT
TRUST ADVISOR, STEVHEN K, LEHNARDT AS BDISTRIBUTION TRUST ADVISOR,
TOCONFIRM DUNHAM TRUST COMPANY AS BIRECTED TRUSTEE, AND FOR
IMMEINATE DISCLOSURE OF ROCUMENTS AND INFORMATION FROM
CHRISTOPHER B DAVIS; AND ORIECTION TO CAROLINE DAVIS?
COUNTERPETITION FOR SANCTIONS

PETAPP000988
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jartadiction aver the Beatrice B, Davis Family Heritage Trust dated faly 28, 200, as amended

P

CRRISTOPHER D DAVIS, by and through his attorneys HARRIET H. ROLAND,
Esq., of the ROLA W FIRM and ANTHONY L. BARNEY, Esg., of the law office of
ANTHONY L. BARNEY, LTI, and hereby submits his reply to Caroline Davis™ (“Caroline™)

olisction to petiiton for reconsideration of the order dated May 1%, 2015 re: petition to assume

on February 34, 2014, to assume jurisdiction over Christopher £3. Davis as investment trust
advizor, Stephen K. Lehnardt as distribwsion trust advisor, to confirm Dunbam Trust Company
as directed trustee, and for immediate disclosure of documents and information from
Christophier £ Davis (“Reply”) and objection to counterpetition (and as amended) for
senctions. {"Oblestion™) This pieading is based on the Memorandum of Points and Autherities
attached hereto, any exhibits attached hereto, and any oral argument that will be heard n this
matter.
DATED this 26 day of August, 2013,

Respectfully Submitted,
ROLAND LAW FIRM

YA ol

Harmt H. Roland, hsq
Attorney for Cheistopher D, Davis

Respectfnlly Submitted,
ANTHUNY L. BARNEY, LTD.

'Aﬁthon} L. Bamiey, Esg-
Asiorney for C hristopher 3. Davis

P

PETAPP000989



2o

Pz

&

3

i

P
o M

23

e
2

MEMORANDUM OF POINTS AND AUTHORITIES
IN REFLY TO CARQLINE'S OBIECTION

. FAUTS PRESENTED

Christopher 1. Davis (“Christopher™) seeks reconsideration of this Court’s order,
becanse jurisdiction was improperly taken by this Court over the Beamice B Davis Family
Heritage Trust dated July 28, 2000 (hereinafter “FHT), and there are indispensable parties that
bave not been joined by Caroline, and the order upon which consideration is sought was
changed after submission by the parties. Christopher filed his Petition for Reconsideration of

the Order Dated May 19, 2015 re: Petition to Assume Jurisdiction over the Beatrice B, Davis
Pamily Heritage Trust Dated July 28, 2000, as Amended on February 24, 2014, 1o Assume
Surisdiction over Christopher D, Davis as Investment Trust Advisor, Stepben K. Lehnardt as
thistribution Trust Adviser, to Confirm Dunham Trust Company as Directed Trustee, and for
Immediate Ihsc = of Documents and Information from Christopher 1. Davis ("Petition for
Reconsideration™. Al facts presented in his Petition for Recousideration are incorporated
hierein as ¥ set forth fully herein.

Sirst and foremost. the entire crus of Caroline’s fegal arguments hinge on the argument
that the change of trust situs is ailegedly valid. Caroline carries this assumption and narrative
throughont her entive argument and it is the basis for her requests for relief. However, the Court
must understand that the change of situs of the Trust was invalid because the terms of the Trust
were not followed and the conditions precedent to change the situs were not met. Therefore,
thers is no change in trust situs, and this court does not have proper jurisdiction over FHT. As
snch, all of Caroline’s arguments are rendered moct.

Second, This Court will recall that Caroline D. Davig’ fegal counsel, Mark Solomon,

H3q. (“Mr. Solomon™) initially argued that this Court should take jurisdiction over the FHT,

PETAPP000990
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because “there would be a constructive trust here.”  The Couwrt adopted Mr. Sclomon’s
arzunent as part of its order,” Mr. Solomon’s lack of candor in this regard is evident by his
concession and that a constructive irust is not the proper basis for jurisdiction, instead citing to
the requirements of NES 164,010 to take jurisdiction as a preceding in rem.”  However, even
with Mr, S8stomon’s concessions in this regard upon which he must be equitably estopped from
making, the court romains without a proper basis upon which to take jurisdiction under NRS
184.010. because there was a lack of proper legal opinion acquired by the Alaskan Trustees, a
fack of consent w the purporied change in situs from Alaska as set forth in Christopher’s Motion
to Dismiss and Reply thereto, and the indispensable Alaskan Trustees bave not been joined.
Notably, in Mr. Solomon and Mr. Hood's baste o eriticize and misrepresent the
advocacy of Cheistopher’s legal counsel regarding the fact that Tarja Davis {“Tarja™} was not
presented with proper notice regarding the cwrrent proceedings, they purposefully fail to
acknowiedge before this court that they began to send notice to Tarja Davis, knowing that she,
in fact is and was & beneficiary of the FHT.Y Why would Mr. Solomon and Mr, Hood send
mailed notice to Taris, if they truly believed, as they have argued, that she is net a beneficiary
under the terms of the FHT? She would have no right to notice of these proceedings if

Caroline’s arguments are 1o be piven any consideration by this Court. Thetr own actions

' Ree Pramsoript fled 42872013, Page 30:6,
2 Ses May 19, 2013 Order filed June 24, 2015,
3 See Objection ¢ Petition For Reconsxderation of the Order Dited May 1%, 20J5 Re Petition o Aszmme
furisdiction Over The Beatrice 8. Davis Family Herftage Trust Dated July 28, 2000, as amended on February 24,
2014, To Asanme Jurisdiction Over Christopher Davig D, Bavis as Investruent Advisor, Stephan K. Lenhardt as
Tistibution Trust Adyisor, Te Confrm Dunbas: Trust Company as Directed Trustee, and For lmunedite
re of Docurpents and Information From Christopher D I)aw; and Counterpetition For Sanctions fited July
31, 2018 (“Caroling’s Ohjection™) at P'*aa.ar.m, H, Page 22 of 24. See also Mouon o Amend or Mod fy Crder
F sestant 10 NRCF 60033 filed August &, 2015 by Carotine iJm»

4 See Supplementai Certificate of Service attached Ret Second Amended Notice of Hearing on Petition o Assume
Jurisdiction Over The Beatrice 5. Davis Faraily Heritage Trust Dated July 28, 2000, as amended on February 24,
2614, To Assume urisdiction Over Christopher Daviz . Davis ag Investment Advisor, Stephen K. Lechardt as

4
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hespeak the fact that Tarja was, in fact, a beneficiary and should have been provided notice to
these proceedings. fiecanse they know that Taria is a beneficiary of the FHT entitled t©
distributions, her consent was necessary in order 1o change the situs of the FHY from any place
other than Alaska. Among other issues that will be discussed further, ber lack of consent ereates

y g

sotential Hability for, at & minimum, the ATC Trust Company, formally known as Alaska USA
Trust Company (“Alaskan Trustees™, the FHT trust protector, and Caroline Davis in failing to
property add them as indispensable parties.

Third, Caroline misrepresented to this Court that all she was seeking was information
from the various entities. because it is clear that she has and continges to raise claims over and
above requests simply for information. In her Objection alone, she raises ¢laima of equitable
estoppel, alicged breaches of fiduciary duty, alleged iruproper transfers, and alter ego theories of
Hability.® Clearly, Caroline is raising claims for this court 1o adjudicate although this court has
not yet properly chiained jurisdiction of the FHT, its beuveficiaries, or other entities.  Most
importantly, Caroline dogs not request in personam jurisdiction over the beneficlaries for this
Court to grant the relief she seeks against Christopher.® She now seeks the Court merely take in
rem jurisdiction over FIIT, which, for reasons stated below, is improper.

initially, Christopher’s petition for reconsideration sought to bring to light the fact that
the courl’s decision to assume jurisdiction was a clear error of law. Al legal authority and

% w

argument addressed in his motion to dismiss and subsequent reply thereto are incorporated

herein as 1f set forth fully herew.

Distribution Trust Advisor, To Confirm Dunham Trust Company as Dirested Trusiee, and For Immestiats
Disclosure of Documents and Jafocoation From Christopber D, Davis dated April 8, 2015,

*See Caroling's Objection fled 731715 at Paragraph E., Paragraph G.

tSes’ Caroline’s Oljection filed 731418, Page IT113 (Ms. Davis, however, has not, requested this Court to

assume jurisdiction over Christopher, ind ividually, or as Trustee of the Hevocable Trost)

3

PETAPP000992




Jowit okt
e L2

W
i Ao

13
id

By B3 F R L R & B 2 b g o ot
R T+ T £ [ P o [ B v B < ek AR ¥ 1

B
%%

e L5

According to case law discussed further, a constructive trust may only be established
afier the court has i personam jurisdiciion. Therefore, this court could not bave taken
jurisdiction based on a theory of cousiractive trust argued by Caroling’s atiorneys. However,
Caroline’s new allegations in her Objection require Christopber to address the additional
substantive issues in this case which revoive around the validity of the change in situs soaght by
Stephen X. Lehnardt and the Alaskan Trustees, and the jurisdictional limitations of NRS
154,010 and NRS 163 5535, wirich this Court appears to have recognized, in pan, regarding ita
deeision not 0 assume jorisdiction over the trust protector, Stepben K. Lebmardt ("M
Lehnardt”™)

Additionally, if the Court raintains that the change in situs is valid, the information
Caroline seeks regarding actions apd decisions prior to February 24, 2014 must be obtained by
jotning the Alaskan Trustees as they are the accountable parties holding a fiduciary duty 1o
disclose such information during perieds in which Caroline desires information.  Notably,
Chrisiopher would not be required to account to another beneficiary as a beneficiary or 1o
account for another trustes’s acts purstant to the tenms of the FHT even if this Court were 10
property assume in rem jurisdiction over the FHT.

NRS 164.010 and NES 1615333 grant this Court in rem jurisdiction if there is a proper
basis upon which to obtain jurisdiction, and NRS 1613555 only grants jurisdiction based oo
actions or decisions made by a trust protector or trust advisor. Under in rem surisdiction, this
court is without the powsar or astherity to reguire the disclosure of information or documentation
which is based na actions or decisions before Christopher was allegedly appointed as the
murported  trust agdvisor, because this court dees net have in personam jurisdiction over

Christopher. Even if the Trust did not prohibit such an informational inguiry, which it clearly

6
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does, such information and documentation could only be obtained trough personal jurisdiction
subject to the general reguirements of due process and the statutory veguirements under NRCP 4
and NRS 14,065, which this Court clearly has not obtained over Christopher and which Caroline
- 3 ’ . G 9
admits that she is not secking.
The Court must reconsider its findings and order. Again, Christopher respectfully
requests that Gus court do so.

1L LEGAL AUTHORITY AND ARGUMENT

A. The ingusge of the trust controls and, becanse it was not adhered to, the trust

siius ronaius in Alasks and this Court lacks jurisdietion.

The change in situs is nvalid if gay one of the following statements are truet 1) Alaskan
Trustees weve not provided with independent advice and an opinion of counsel regarding the
effects of the change in situs contrary to the terms of FHT: 2) Alaskan Trustees did not have the
power to evaluate and authorize a change in situs according to the terms of the FHT; or 3) Tarja
Davis was a discretionary beneficiary at the time of the purported change in situs. Because all

of these staternents are true, the trust situs remains in Alaska and this court lacks jurisdiction.

The Alaskan Trustees did not follow the terms of the FHI when the alleved
chanve in situs was made: therefore_the change in trust situs is dvadid.

Ae

A trust mayv only be modified in accordance with its specific werms.® Where a trust
instearoent requires the consent of specitic parties in order for an amendment 1o he valid, the

lack of consent will invalidate & purported amendment” Herein, the change of situs was

? See Daroiice’s Chjection filed 73118, Page 17:15-17 ("Ms. Davis, however, has not, reguested this Cowrt o
assurne furisdiction over Christopher, individually, or as Trostes of the Revocable Trust™)

S Dallinger v. Abed, 199 UL App. 3¢ 1057, 1039-1060 GIL App. C. 1990) citing Parish v. Parish (1963), 2% BL 2
141, 149, 193 N.R.2d 761, 766.) (I is clomentary that if the methed of exercising a pewer of modification i3
desoribad in the trust instroment, the power Can he asserted enly in that manner,

3 Witliams v. Springfield Marine Bank, 131 W, App. 3d 417,475 N.E2d 1122 (1983) {This rule was apphied where
the trust instrassent permitted amendnient by the seftlars, the appeilaie sourt hokling that a attempted amendment

[RRe N
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purportediy accomplished through a purported First Amendment to the FHT on or around

February 24, 2014, However, certain requirements were needed to change the trust situs from
Alaska to Nevada. In Article Fourteen Section 6, Paragraph 1, of the FHT, the requirements for
a change of situs are provided:

Except as sxprossly provided herein, the situs of this agreement or any subtrust
established hercunder may be changed by the unanimous consent of all of the
beneficiarics then cligible 10 receive mandatory or discretionary distributions of net
income ander this agreement or such subtrust, with the consent of any then-acting
Protector and the Trustee thereof, which shall be given only after Trustee has obtained
advice from counsel as to the tax and other conseguences of a change in situs, (Emphasis
added).

Again, as noted in Christopher’s prior Eeply, this Court was made aware that Tarja Davis, a
beneficiary of FHT, had not consented to the change in situs. New evidence attached to
Caroline’s Objection shows that Tarja Davis did not consent to move the situs of FHT w0
Kevada.'?

Furthennore, new evidence demonstrates that Christopher Davis did vnot have
independent counsel during the time of the purported change in situs.'' He was not provided
with an opinion ¢ counsel as to the tax and other consequences of a change of situs.”? He
appears 10 have buen merely aware that My, Lehnardt intended to change the situs of the FHT.

There was neither unanimous consent of all the beneficiaries nor advice from Trustee’s

counsel as o the tax and other consequences of a change in situs. Interestingly, Caroline uses

by only one seiflor, after the other had died, was Invalid.); See alse Restatement (Second) of Trusts § 331
Explanatory Notes, comment ¢, at 144 (1939) { "If the seftlor reserves a power to modify the trust only with the
conserit of one or more of the beneficiaries, or of the trustee, or of a third person, he cannot raodify the st without
such congent." ).

 See Caroline’s Objection filed 7/31/1 5 af Bxhibit 3.

I See Declaration of Christopher Davis dated August 15, 2015 and filed 8/27/15 (“Declaration of Christopher
Davis™), Parsgraph 4.

2 See Deciaration of Christopher Davis, Paragraph 6.
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an e-mail' from her counsel as alleged evidence that an opinjon of counsel was allegedly
provided to satisty this trust provision. Notably, this e-mail is from counsel for the Trust
Protecior Stephen K. Lelnardt, which states that an opinion of counsel was provided solely fo
support tive Trust Protector Lehnardt’s actions.” The opinion referred to in the e-mail is not
grovided so it s unclear if tax or other consequences were discussed or included regarding any
intended change in situs. Even so, the Trust Protector is distinet and different from the Trustee
who was required to oblain advice from counsel as to the tax and other consequences of a
change in situs under the terms of the FHL

Maore importantly, the Alaskan Trustees do not staie or indicate that they obtained advice
fronu counse! as o the tax and other consequences of a change in situs required by Article
Fourteen, Section &, Faragraph 1 of the FHT.? New evidence provided by Caroline shows that

the Senjor Trust Officer for the Alaskan Trustees (*Ms. Tempel”) makes no mention of such an

| opinion in her sworn declaration or that the Alaskan Trustees even sought advice for the tax and

other consequences that would result in a change of situs." [ the absence of the Alaskan
Trusiees not obtuining the advice from legal counsel as to the tax and other consequences of a
change in situs, thus the FIET requirement in Article Fourteen, Section 6, Paragraph 1 cannot be

satisfied.

i} Gog Carcline’s Objection filed 731715 a Exhibit 6.

¥ Qge Caroling’s Objection Filed 73U/(S at Exhibit 6 which states “provided an opinion of peuasel with
documentation supporiing wust protector astion™

% See Hesponse of Dunharn Trust Company filed 729/2015 at Exhibit 1 (which wiil hereatier be referrad to as
“Trgst”) rer Trast, Artisle Fourteen, Section 6, Paragraph § (Except as expressly providged herein, the situs of this
agresment or any sublnist established hereunder yoay be changed by the upanimous consent of all of the
beneficiaries then eligible to receive mandatory or discretionary distributions of net incayne wirder this agreement or
stch subfrust, with the consent of any then-acting Protector and the Trustee theresf, which shall be given enly after
Trastee has phtained advice frore counsel as to the fax and ether sensequences of a change in sitws. { Emphasis
added).
¥ Gos Caroling’s Oblection filed 773 1/1S @ Exhibit 4
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Motably, the Alaskan Trustees represented in their resignation that they were no longer
serving as trustee of the FHT after December 5, 2015 Although the Alaskan Trustees now !
ciaim to have relained some of the powers of a trustee, they had already resigned and therefore
canmot by considered the trustee after December S, 2015, Assuming arguendo that the Alaskan
Trusices could evaluate and authorize a change in situs as they now claim, the FHT still requires

that the Trustes, pol the trust proiector. receive advice from counsel prior to autherizing a

change in situs. The FHT provides the trust protector with certain powers regarding the
trustee.!”  None of these powers include the power to provide legal advice to the trustee.
Therefore, the Alaskan Trustees is not authorized to rely on the advice of counsel for the trust
protecior,

The FHT requires the trustee to obtain an opinion from counsel independent of the
protector, prior to authorizing a change in situs, As Caroline knows, the FHT relieves the trust
meetector of all fiduciary responsthility regarding other roles the trust protector fills and in
connection with his role as trust protector.'® There would be no reason o include the provision
reguiring the trustee 0 obtain advice from counsel if the trust protector could simply provide
this opinion. while being absolutely free of any fiduciary duty to the FHT or its beneficiaries. In
other words, the purpose of the irustee obtaining the advice of counsel is to protect the
heneficiaries of the FIFY. and ihis purpose is not fullilied by obtaining an opinion from one whe
is velieved of all fideciary duty toward the FHT and beneficiaries. The FHT required more than

the protector or the profector’s attorney to provide advice regarding the change in situs to

fis @, providing that the trust protecior may: appoist or remave

7 Trast, Anigle Eleven, Seotion 8§, Paragrap
ans: add beneficlaries; and aliow beneficiacies to purchase trust

frustees; advise the trustee reparding distribe
property oo favorable terms,

I Trust, Articie Eleven, Section 8, Page 11-5, Last Paragraph, stating “Some of the persons selected as Trust
Protector or successns Trost Protector may bave other personal or profussiona! relationships which may HEPOSE OF

10
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srotect the beneficiaries; the FHT requires an opinion or advice from an independent attorney
af the frastes

Here, despite obtaining an affidavit from the Alaskan Trustees, Caroline has only
swovided an g-mail and billing statements as evidence purporting that the Alaskan Truslees were
wrovided an opinion of counsel. Howeves, the e-mail aud billing statements, al best, indicate
that Mr. Lehnardt, as trust protector, may have discussed legal matters with Mr. Brislawn. In
Mir. Brislassn's email he explicitly states that he was relained by Mr. Lehoardt.” The billing
statements, if and 1o the extent they can be relied opon, only indicate that Mr, Lehnardt received
and conveved information from Ais atferney to the Alaskan Trustees and Dunham Trust
Company.

It shouid be noted that the FIT clearly states that the trustee can provide its consent
“ondy aiter Traster bas odtained advive front cowasel as 1o the tax and other consequences ofa
change i situs.™' At the April 22, 2015 hearing, Caroline, through Mr. Solomon, repre sented
to this court that the consent of the trustee was signed by the Alaskan Trustees, Dunham Trust
Company, Caroling, Christopher and Winfield, Ha then stated “and after this document was
signed, then Mr. Lehnardi went out and got ks advice of counsel, got a written opinjon, and
prepared the st amendment. "% According to Mr. Sclomon’s representations to the court, any

e

alleged opinion of counsel was provided affer the trustee had already provided consent. If the

court does not require an independent opinion of counsel as required by the trust and assuming

there was an alleged opinion of counsel provided to the trastee through Mr. Lehnardt, this

fiply fiduciary or other dutiss m me. | hereby fully relieve such Trust Protector from any such duties o the extent
the Trust Protector is asting as Trast "’fo'»“*}s

* Geg Caroling’s Ohjection daed 7731713 at Exhibit 6 re: email fom Dennis Brislawn.

2 Goe Carciing’s Objection dated T3 1413 at Exbibit 7 re: billing statements Fom Stephen Lehnard:.

A G Article Pourteen, Section 6 Paragraph |
% Rae Transeript dated 4/28/2018, Fage 22:12.23

1§
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opinion would still bave been deficient as it was apparently provided after the trustee allegedly
cousented to the change in situs, and “not before” as required by the terms of the FHT.
Therefore, the fegal npinion provided fo the trust protector was improperly obtained or contrary
to the terms of the FHT for purposes of providing a change in situs.

As stated above, however, Caroline has no evidence that the Alaskan Truslees ever
recsived advice or an opinion independent of Mr. Lehnardt, as trust protector. {a the only sworn
decument on this issue, the Alaskan Trustees senior trust officer makes no mention of an
independent opinion of counsel or even any opinion or advice of counsel being provided by Mr.
{ehnards, This glaring omission in Ms, Tempel’s declaration seems to suggest that Ms. Tempel
was unwilling or unable to acknowiedge receipt of an independent opinion of counsel or
Caroline fajled to obtain a sworn staiement that Alaskan Trustees had in fact received such an
independent opinion from counsel prior io the change in situs as required by the terms of the
FHT. Again, Christopher has repeatedly stated that the Alaskan Trustees are an indispensable
party to this action for pmiposes of determining whether there was an appropriate change 10 situs
according to the terms of the trust, which is further evidence that the Court must reconsider ifs
prior ordes and declare that the Alaskan Trusteds are an indispensable party to this action, which
is discussed further below,

Secause the conditions under the teros of the FHT were not fulfilled, there can be no
change in situs. The situs of the BHT remains in Alaska. Thos, this Court is without a basis

upon which to obtain i rem jurisdiction over the FHT.

o
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i Alaskan Trustees did not retain or have the power (o authorize a change {n 2ifus

for FHT because they no longer had the guthority (o make the change in Situs.

Caroline claims that, Alaska USA (CAUTC™ did not effectively vesign as Trustee of the
teust until Pehruary 24, 20145 This is contrary to the resignation of AUTC which states that the
‘esignation as Trustee is effective as of December 5, 2013 or upon the acceptance of
susteeship by a soccessor trustee, whichever peeurs earlier.”™ 1 s clear from the Ms.
Tempel's declaration that the langnage contained ju the resignation is that the Alaskan Trustees
rosigned effective December 5, 2013, and therefore were not then serving as trustee of the FHT
Under the tevms of the FHT and as a resigned trustee, the Alaskan Trustees were unable o
authorize & change w situs,

Adstitionally, Caroline, through Ms, Tempel, alleges that Alaskan Trustees retained trust
duties and posvers after the December 3th date identified in the Alaskan Trustees” resignation.

Ma. Tempel claims that the Alaskan Trustees retention of trust duties and powers is pursuant to
Alaska law. Ms. Tempel and Caroline further allege that Alaska law dictates that a trustee must
retain its duties and powers untl a new trustes is gppointed.  However, there i a distinction
hetween a usice having “Adi” powers and “necessary” powers as designated in the statute,
whicls they fail to address

Alaska Statutes, section 13.36.077(1) (“AS 13.36.0777) provides that “until the trust

propesty is delivered to a suveessor trustee or another qualified person entitled to the trust

# Qee Caroline’s Objection dated 773113, Page 10: 2-10. See abo Sse Caroline’s Obisction dated 7/31/15 &t
Eixhibit & re: Affidavit of Junet Termpel

2 §pe Caroline’s Petition fo Assume Jurisdiction Over The Beatdiee B, Davis Family Heritage Trust, Dated July 28,
2000, as amended on Pebruary 24, 2014; To Assuree Jurisdiction Quar Christopher D). Davis as Invesiment Trust
Adviser and Stephen XK. Lehnardt as Distribution Trust Advisar; To Confion Dunbam Trost Company as Directed
Trustee; and for Inmediate Disclosure of Documents and Information fror Cheistopher DL Davis (“Caroline’s

Petition™) at Exhibif 4 re: Resignation of Trustee dated October 30,2043

i3
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svoperty, @ trustee who has resigned or been removed has the duties of & trustee and the powers
secessery fo profect teast property)’ The statute cleardy provides that a resigned trustee has
something fess than the full powers available fo a currently serving trustee with its quaidication
of “necessary powers™ in its statutory language. if the Alaska statute intended that the trustee
wouldd retain all or full powers it would have simply stated that the trustee retains gl the duties
and powess of a trustee. However, the statute makes a distinetion and provides that the trustee
retativs duties but eady shose powers necessary to protect trust property.

is a necessary power of 2 Trastee one that would allow the trust situs to be moved from
one state to another afler the Alaskan Trustee’s sesignation? No, the power to consent 10 a
change in situs or even the power to evaluate such a decision is not peeessary 0 protect trust
property under the legislative history of Alaska Stawte 13.36.077, which staies that the purpose
of this statute was simply to encourage a resigned trustee to promptly deliver trust assets to a
sew trustee®  Accordingly. the powers provided fo a resigned trustee by AS 13.36.077 are
fimsited to only those powers required o protect trust assets and to trapsfer assets. This would
include the powsr to prevent disiributions or the power to sign iransfer of ownership documenis.
Howover, the statute does not provide a resigned trustee with the power to evaluate and
authorize & change in situs, a condition precedent 1o transferring assels 0 any new trustee uta
new situs.

Purthermors. there is no evidence to suggest that a change of situs was necessary.
Sarely, Caroline will argue that the new trustee was a Nevada trusiee to whom the transfer

would be made: therefore, a change fu situs was necessary; however, we do not have an opinion

af courael for the Trustee to determine whether a change in situs was “necessary” or whether
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another Alagka tmstee was unavailable, We, likewise, do not have the opinjon of counsel of the
frust protector regarding these issues. The alfeged change in situs was, at most, voluntary,
because it is elear that trust property conld have been transferred to another Alaskan trustee. It
was also allegedty done without adhering ® the requirements of FHT in obtaining the requisite
documentation and’or consent; and by a Trustee that allegediy had limited powers, if any, ai the
time the alleged change of situs was effectuated.

Further svidence of the Hmitations of the power of the Alaskan Trustees is evidenced by
the resignation document iiself. Since Ms. Tempel indicates that the Alaskan Trastees knew
they retained some duties, then their resignation on December 3, 2044 (before the acceptance of
srusteeship by a successor trustee) was executed to limit their powers and thelr exposure
Habijity for any possible breaches in their fiduciary duties toward the veneficiaries of FHT. If
their resignation was to be totally ineffective until the acceptance of & successor trustee {thus

sl powers of a trustee and, in effect, continue serving as a

o

fveing the Alaskan Trustees to retain
trustee), then the language of the resignation document would have read that the “resignation
was effective on December 3, 2013 or upon the acceptance of a Successor trustee, sehichever
sevaes fgfer”

More sivpiy, the Alaska Trustee could bave made the resignation effective upon the
acceptance of & successor trustes, if they intended to retain all powers associated swith bemg
FHs Trustes, However, it is clear that the Alaskan Trustees intended their resignation o be
effective at ihe latest on December 5, 2013, Ms. Tempe! and Alaskan Trustees were thus
aware that they had Hmited powers of a resigned trustee o only those necessary 1o protect trust

property purstant to the Alaska statute, which was {0 protect them from further liability. They

S The Alaska State Legisiature, 25% legisiature Commitice Minutes, Senate Judiciary February 13, 2008, 133 P.M.
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intended not to have the full powers associaied with being a tustee; otherwise, they have

sffectively misrepresented their resignation to the beneficiaries, this Court, and those involved

Assuming arguends that this court interprets the retention of some powers of an Alaskan
trustee to qualify a resigned trustee as the then serving trustee under the terms of the FHT, the
question still samains as to whether the Alaskan Trustess, after their resignation, retained the
power to asthorize the change in situs and whether it was necessary. If this Court 18

comfortaide in isterpreting the faw of Alaska, the statute can on iy be read as providing only the
puwers necessary o protect the assets of the FHT. This interpretation fends support that sach
retained powers would not inciude a change of situs, leaving the situs of the FHT in Alaska. It
this Coust believes that the Alaskan Trustees were allowed to change the situs, then they are a
necessary and indispensable party as argued further below.

Hi Tariu Davis was a discretionary beneficiary entitled (o distribytions @ the (ime
of the purpored change in sitis_and did not_provide ber _consent (g the situs
chanpe: therefore _the change insitus is invalid,

When an interpretation would result in the terms of a trust being deemed repugnant, the
- =¥
general rule for bandling repugnant provisions fu a trust is summarized in Corpus Juris

Secundum which provides i pertinent pari

if possible, a trust instrument should hL construesd by reconciling apparently repugnant

provisions, A trust instrument must be so construed as o aveid, if possible, all

repugnaney. If reconciliation of inconsistencies Is posubiv. a construction that produces

that result will be adopted. Thus, conflicting provisions should be read in such a manner

as 1o give effect 1o hoth or fulfill the settlor’s intent. Parts inconsistent with the settlor's
atent may be K}a..-C(CL. A construction of a provision in a trust deed will not be adopted

tmr izm&x that provision repugnant to the grant 50 as to defeat the grantor's manifest
tenticn.”

at hitpdfvev legis state.ak ushasis‘get_single minute.aspZession=25.

+
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in the Nevada case, Huster v. Manhan,®’ the court reconciled a confiict between two
provisions of the trust under a decedent’s will that controlled the distribution of the trust benefits
to the sole bencficiary, the decedent's daughier, Dorothy. A disiriet court had not made
deductions to the vaiue of a beneficiary’s interest. despite the fact that she had received monthly
diserthutions until the trust’s termination (which diminished the trust's value), and based their
decision on the reading of the word, “absolutely™.*® The Nevada Supreme Court disagreed and
reconciled ihe use of the term “absohutely™ so that it made sense with the purposes, meaning,
and objectives of the rust.”

To a Texas case, Shearrer v. Holley,® involved a dispute over real property that had been
ransferred 1o a trust ! The Trustee was to hold the property for the benefit of the grantors and
thelr three childmen with the trust terminating on the death of the surviving grantor, and the
propexty bring distributed 1o the three children. The trust provided that full ownership in
vasious tracts, as opposed fo undivided intevesis, was 10 pass outright to each of the three
children®? When one of the children died leaving the property to his wife, litigation ensued as
s the interpretation of the trust concerning whether the beneficial interest was a vested or
contingent remainder to enable the child to devise his interest o a spouse, The lower court
found that the interest was contingent and reverted back to the granfor's estale; the appeals
court, howevsr, found that the langunage of the trust meant that at the time of the trust's

termination, the fegal title held by the trusiee would vest in the bepeficiaries so s to merge with

¥ 60 CU8, Trusts § 217 {Westiaw database updatad June 2015} ("Repugnant provisions”},
2 H'&h ter v. ’;4 b, 94 New, 380, 330 P24 474 {1978)
[ i 382 1.2, 580G B at 476 n.2 (quoting trust).

4 1‘(* af 387-83, $80 P.2d at 476 {The Nevada Supreme Court heid that “the word “absolutely” as w sed i that
paragraph means only that upon termination of the trust Darotiy was t receive the trust corpus free of tras stin sole
L*-wnn’rs‘u” }

W Shearrer v, Holtey, 852 §.W 2d 74 (Tex. App. 1997}

Hid artTETS
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the heneticiaries’ equitable title that had been vested in ther since the creation of the trust.™ In
ather words, the court construed the term “vest” to relate oply to the time for the beneficiary's
sight to possess the property represented by that interest and not to the time at which the interest
fegally vested so as ¢ preclude any requirement for the beneficiary to survive to a fater tme in
arder o retain his vight of possession once the time came for distribution of the trust assets.

Thus, i both Hunter and Shearrer, the court resolved a conflict by interpreting a term s0
as to eliminate the incompatibility that would otherwise exist. Courts have typically resolved
and should resoive contlicts of terms to avoid & repugnancy in the interpretation of a trust
agregment,

Herein, Caroline has alleged that Tarja Davis was not a beneficiary of the trust ent: itled
to discretionary disiributions. The analysis of Tarja’s status as a beneficiary requires more than
the one paragraph simsplistic discussion that Caroline devoies 1o addressing the issue. While the
SHT i3 a document of more than one hundred pages, it is important that the terms of the FHT be
interpreted in conjunction with the entirety of all one hundred plus pages in order to avoid
absurd result inits inerpretation.

In the BT, there are clearly three operational definitions for the ferm “spot e’ as it
suphies to a beneticiaries rights under the terms of the FHT. Two of these definitions refer 1o
the process by which a spouse may become a qualified primary beneficiary, while the thivd
apousal definition refers to the spousal ability tv receive current discretionary distributions of a
Nmited nature (ie. for health education, maintenance and support) until that spouse as a

secondary or othey heneflelary later qualifies as a vested primary beneficiary (hereinafter

b .‘.'f at 76 ey
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“primary beneficiary™). The first definition of a spouse is one that exists at the time of the
signing of the FHT.* This definiion applies to Christopher’s first spouse, Chervl Davis
{"Cheryl™). The next definition is one that applies to a spouse that marries after the signing of
e FHT, and who siay become a primary beneficiary after ten vears or sconer upon involuntary
separation. This definition applies to Christopher’s current spouse. Tarja. The third definition
refers to a spouse that is in the process of qualifying as a primary beneficiary, but who lives with
the primary beneficiary and is entitled to discretionary distributions solely from the share of the
primary beneiiciary for health, education, maintenance, and support only after the frustee meets
the needs of the primary bepeficiary. This defimtion also applies to Tarja. 1t 1s clear from
HBeatrice’s owir intent as set forth in the FHT that her children’s spouses are atl intended primary
beneficiaries, ™ and therefore provisions were made to care for her children’s spouses until they
quatified as ¢ primary beneficiasies,

dc Article Fourteen, Scetion i, Paragraph (§) created a prisaary beneficiary
for a spowse waavried af the time the trust was ereafed.

Furseant to Asticle Three of the FHT, the primary beneficiaries of the FHT arc

Chasiopher 3. Davis, Caroline 1. Davis, their spouses, their children, and any other natural

person added as a beneliciary pursuant o other provisions of the FHT agreement which permits

stch persons fo be added as beneficiaries.® It is not surprising that Caroline would fail to

represent to the court the idendities of the spousal beneficiaries in light of matters that will be

2 1d. at 77 (The Court of Appeals of Texas stated that ‘[wihile the trust deeds provide that title would vest in Troy
apon the death of his parents; the courts have interpreted similar language fo delay only the time of enjoyment or
possessing, nat the time of vestment”™)

# Trust, Article Fourteen, Rection 1, paragraph (), stating “An individual is 2 "spouse™ if such individaal is the then
swrreat spouse of a child of ruine on the signing date of this trust™,

3 Trust, Article Three, Section {.

# Trust, Article Three, Section |

19
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diseussed farther 3" However, it 15 clear that if there are “primary bencficiaries” and there are
“seeondary or sther beneficiaries™ of the FHY. 1a fact, the FHT defines the provisions of which
permit a secondary or other beneficiary to be added as an intended primary beneficiary under
Articie Foartesn.®®

Heatrioe oreated she FHT on July 28, 2000, naming Alaska Trust Company (“Alaska™) as
the initial trustes and Mr. Lehnardt as trust protector. When the FHT was signed, Christopher
D, Davis was mastied 1o Cheryl. Cheryl was a primary beneficiary under the terms of the FHT,
because she qualifiod as a “spouse.”™”

Article Fourtoen, Section 1, Paragraph (i first senience states, “An individual is a
“spouse” if such individual is the then cusrent spouse of a child of mine on the signing date of
this trust”  Furthermore, the {ife insurance policy that funds the FHT iusures the life of
Chervl,*® the spease of Chistopher at the time the Trust was si aned.

fut why insure the life of Cliristopher’s wife and not the life of Christopher or Carciine?
Secanse both Reatrice and Christopher had an insurable interest in Cheryl’s life as a primary
bheneficlary under the terms of the FIE® The same argument would be equally applicable 1o

any spouse of Cavolive had she been married and had Beatrice insured the life of Caroline’s

SPOHSS.

¥ Qe Carotines Oblection Hled 7731713 ar Page 417-18,

# Tyust, Article Three, Sectinn 1. See also Trust Article Fourtesr, Section 1, Paragraph {(j)

¥ See Foomote 34,

% Gee Caroline’s Petition dated 82/10413 at Exhibit § re: Ashiey Cooper Life Internaonal Insurer, SPC lite
jnsurance pely.

41 Prust. Avticle Fourteen, Section 1, Paragraph |, Page 14-3 {(An individuai is a “sponse’™ i such individual is then
purrent spouse of a child of mine [Beatrice B. Davis] on the signing date of thia trust”)

¥ Trast, Articls Four, Section 1, Page 4-1 ("My Trustee may purchase and hold a3 trust propenty & poicy or
the life of anv trust beaeficiary, or on the life of any person in whom any vust

poiicies of rsuace on my |
heneliciary has an lusurance interest.”)

20
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The terma of the FHT dictate that upon termination of the trust, the trustee is required 10

make every effort to franafer any policy insuring a beneticiary™s life to that beneficiary as part of
tat beneficiary’s distributive shave™ 1t is clear that the policy insures Cheryl's life, who was
named g5 a primary beneticiary by Beatrice fwrseif, and was the spouse of Christophier (aiso a
primary beneficiary) at the tirs Beatrice signed the FHT.* Therefore, Cheryl became both a
spoust and primary beneliciary of, at a minimum, the distributive share of the policy on her life
apon termination «f the trust.

Based upon the foregoing distributive requirement to the insured beneficiary, i it was
argued that Cheryl was only a lifetime heneficiary during Beatriee™s life, # then unless Cheryl's
honeficial imterest was terminated at the termination of the lifetime trust or later divorce from
Christopher, she would bave continue 3o have a right to her distributive share upon termiination
of the FHT

ff Cheryl’s beneficial rights were not terminated at the death of Reatrice or at her divorce
feous Chiristopher, then she arguably retained her beneficial status, because she already gualified
as the carrent spouse of Christopher at the time of the signing of the Trust,”” and she is the
soinal insured under the terms of the life insurance policy held by the FHT corrently being

disputed by the pasties

HH Trast, Article Four, Sestion i, Paragraph 5. ("Upon termination of the trust, my Trustee shall have power to

Hransfer and assign the policles w!d by the dust as a distribation of teust property. My Trustee shall raake svery
efrort to transfer any policy insuring a beneficiary’s tife to that beneficiary as pant of that beneficiary’s distributive

share.™

¥ %ee journat Entry and Decres of Divoroe dated August 3, 2011 antached hersic an it \,@rparat*d as Exhibit A

W Truat, Article Theee, Secrion 11 (FThis Hiferime trust shail rerminate upon the death of the Trustmeker. and the

pr ;mrai and accrued sl undismibuied et inceme shail be distributed under the Art ales that follow.”™); See also

Article Four, Section {, Faragraph L

* See Foomote 43,

4 Tv'ust Article Fourteea, Section 1, Paragraph 1, Page 14-4 (An individual is a “spouse” if such individual is then

wrsnt spouse of a child of mine on the s ERTRE t:h s of His fruse™)
s ‘Imsr Asticle Pourteert, Section L, Pacagraph §.. Page 14-4 (An individual is a “spouse” if such individual s then
current spouse of & ¢huld of mine on the signing daie of this trust™
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Assuming arguendn that Cheryl's beneficial status was not terminated, she would
arguably continue 16 retain her beneficial rights even if the FR'Y was later divided.*® She would
also require notice as to the current petition; however, she was not noticed on Caroline’s
Fetition despite Carcline’s care to notice Tarja, and was not a party to the change in situs
effectuated by Mr, Lehnardt. Whether or not she is entitled to notice regarding whether or not
she remains a primary beneficiary for distributions was a question for the Alaskan Trustee and
My, Letnards to address prior to the change in situs, and more likely the Alaska court.

B Agiicl Fourteen, Secyion I, parueraph (f) creates a qualifving period for

§ spoeuse mavried after the creation of the FHT i order te be added as a
primarvy heneflcisry auder which Tarja qusdifies.

Tarja is a secondary or other bensficiary currently entitled to discretionary distributions
for health, education, maintenance and support, who will become a primary beneficiary after ten
vears of marrviage or sooner if there happens to be an involuntary separation from Christopher

due to death or other circumstances. in order to more fully understand the nature of Tarja’s

| interest, the Court must look to the beneficiary definition set forth in Article Fourteen, Section

i, paragraph (a), which is referred to by paragraph (j) of the same amicle which states in

pertinent part that:

“Keo adopted or afler-born person shali be accepted as descendant of mine uniess that
person is the product of a valid marital union in exisience prior to the birth or adopted as
such person and continuously for at least ten years thereafter. A valid warital union
exists it the husband and wife are legally married and actually reside with each other in
the same principal residence. The burden shall be on the person fo establish that a
pariicular maritai union satisfies the requirements of this paragraph....Any involuntary
separaiion during the ten vear period due to circamstances beyond the countrol of the
spouses, including death of one of the spouses, shall not indicaie dissolution of the
marital onion. Thuring the ten year gualification period, my Trustee shall bold such

*¥ Trust. Article Twelve, Paragraphs b. and ¢. { If a trust under this agreement. whether created under the Section or
not, is entirely exempt or nonexempt from generation-skipping tax and adding property to it would partially subject
the trust to generation-skipping tax, my Trustee may hoid that property in a separate trust in lieu of making the

addition. 1f my Trustee divides a trust into two separate trust shares or creates a separate trust for additions, the
trusts or rust shares that resul: shall have the same terms and conditions as the original trust ™)

“d
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beneficiary’s trust share, if any, and shall not make any distributions for the benefit of

such beneficiary,.. Nothing in this paragraph shall operate to deny any cument

benciiciary from receiving benefits from his or her trust share, nor in linnting the

discretion of my Trustee in determining those benelfits.”

it is clear from the definition of a marital union that is incorporated into Arlicle
Fourteen, Sectiors 1, Paragraph {§) that an adopted or afier born person shall be accepted if he or
he is the offspring of a ten year marital union unless one of the spouses in the marital union
dies bofors the 10 year qualification period or is involuntarily separated.”® Under the marital
union defidtion, ten vears could be shortened to three years if the trustee found that an
involuntary separation occarred.>’ Therefore, ton years is not really ten years even for a person
qualifying to become @ primary heneficiary if there is an veluntary separation in the marital
union.

In short, a non-primary spouse in the marital union mast actively choose sepavation in
avder for the ien year reguirement 1o become operative for purposes of disqualitying them as a
qualifving primary beneficiary. Clearly the “ten year requirement is modified under Artcle
Fourteen, Seciion {, Faragraph (1), because it references directly to Asticle Founieen, Section |,
Paragraph (a). Paragraph (a) further provides that any current beneficiary cannot be denied
from receiving benefits from his or her trust share, nor in Jimiting the discretion of the Trustee
in determining those benefits, ln fact, the Trust must held the qualifying beneficiary’s trust
share in trust dusing the period in which the child is maturing into adulthood and into the status
of & primary beneficiary,

fven if the Court adopts Caroline’s argument that Tarja is not a gualified sponse as a

orimary beneficiary, the Trustee sull has discretion in determining the benefits of a current

b LE 3
&2

W Tryst, Article Fourteen, Section |, Paragraph a.
5.
a2 Id’

[
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secondary spousal beneficiary (who is in the process of qualifying or being added as vested
primary beneficlary) Hving with a primary beneficlary, and may continue with their current
discretionary disiribution to a current secondary or other beneficiary spousal beneficiary. 3

& Article Fight, Section 3 of FHT provides for gurrent diseretiguary

distribntions for 8 current spouse living with  primary beneficiary,
which includes Tarig

Caroiine atiempts to explain away Tarja’s rights as a current secondary or other
beneticiey eotiled to current discretionary disiributions under Asticle Eight, Section 3,
Baragraph (d) by only ciiing to half of the paragraph, which fails to disclose the definiticnal
requirement which permits Tarja to receive curvent discretionary distributions as a secondary
bepefictary or other bensficiary living with her husband Chvistopher (who is 2 primary

beneficiary). The fulf sentence of Article Eight, Section 3{d) reads, "My Trustee may make

distribusions from the trust share of a Primary Beneficiary to or for the health, education.

maintenance and support of the spouse of the Primary Beneficiary if the spouse is living with

the Primary Beneticiary. {Emphasis added).

i

The fomediaie question then becomes, does Tarja qualify as a current secondary or
other buaeliclary entitled to current diseretionary distributions  for health, education,
maistenance, and support if she is @ spouse Hving with the primary beneficiary. The answer is

o~

alearly, “Yes” The FHY provides that if Tarja is living with the primary beneficiary (i.e.

¥ b 3 vt 18 Yo

Cheistopher), she is eatitled to discretionary distributions for health, education, maintenance,

$ Trast. Articie Fourtesr, Section 1, Paragraph &, s referred to by Pacagraph 1, See alse Tou, Article 8, Sectien 3
Paragraph . Distribations shall «mly be made by my Trustee to & spouse or & descendant of the Prirazary
Yeneficiary after considering the needs of the Primary Beoeficiary of the trust sh e,

i
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