
Anti-SLAPP Statutes Lower Public Expenses and Save Money

Anti-SLAPP Statutes Reduce Caseload and Judicial Burden

Anti-SLAPP statutes are like super motions to dismiss When an action is only at

the pleading stage an Anti-SLAPP motion can dispose of the entire action

without lengthy discovery something that can last years on court docket and

occupy the time of discovery commissioners

Nevadas Courts have long-standing backlog from Clark County to Washoe

County.7 This problem is especially acute in Southern Nevada where courts have

already taken emergency actions to ameliorate the backlog of open cases.8

II Anti-SLAPP Statutes Have Track Record of Working

Californias Anti-SLAPP statute is 20 years old this year and has served the state

well in that time.9

Washingtpns Anti-SLAPP statute was first adopted in 1989 and its scope has

only been broadened since its inception.0

By 2010 26 states had passed Anti-SLAPP statutes.11 States with Anti-SLAPP

statutes include Texas Oregon California Washington and the District of

Columbia More states keep adding Anti-SLAPP statutes while less-protective

federal legislation is proposed.2

III Anti-SLAPP Statutes Apply in Federal Cases Reducing Case Burdens Across-the-

Board

Substantive Anti-SLAPP statutes like the one proposed to the legislature can

apply in federal court.3

This reduces the gamesmanship of trying to force Nevadans to litigate in more

formal Federal court in order to avoid the Anti-SLAPP statutes application

This also ensures that Nevadans or non-residents haled into Nevadas Federal

courts receive the benefit of the states Anti-SLAPP protections including the

requirement for out-of-state plaintiffs to post bond in support
of their action or

abandon it entirely

Judges Struggle to Keep Up With Backlog Las Vegas Sun Feb 17 2004 available at

http/www.lasvegassun.comlnews2004feb/1 7/nevada-judges-struggle-to-keep-up-with-

backlog last accessed Mar 24 2013
Order Regarding Civil Case Filings Order No 11-03 Mar 2011 available at

httpllwww.clarkcountycourts.us/clerkrulesJCAO- 1103 .pdf last accessed Mar 24 2013

http//www.casp.net/uncategorized/20l 2-marks-20-years-of-protections-against-slapps/

R.C.W 4.24.510

David Ardia Free Speech Savior or Shield for Scoundrels An Empirical Study of

Intermediory Immunity Under Section 230 of the Communications Decency Act Loyola L.R
Vol 43373 at 394 812010
12

James J.S Holmes Anti SLAPP Statutes SpreadAcross the Nation Media Law Bulletin Nov
2011 available at http/www.sdma.com/anti-slapp-statutes-spread-across-the-nation-l 1-10-

2011 last accessed Mar 24 2013
Newsham Lockheed Missiles and Space Company 190 F.3d 963 9th Cir 1999
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little noticed Superior Court decision in December oray hove broad implications for developers of real

estate In dismissing lawsuit filed by members of the community against real estate developer in Pierce

Muilrcnt Es the Superior Court recognized apparently for the first timn in Ielanuachusetts tlrat real estate

developers are afforded the protections of the Mansaclrotctts anti-SLAIP ststrtte Az the realities of real

estate development in the Commonwealth mandate active public engagement by developers through hearings

with governmental agencies or meetings with community groups the decision io Pierce largely shields such

activity from direct legal action

sLAlr is an acronym for strategic litigation against public participation and the law is meant to protect

those who participate in public procest
from retaliatory litigation Lypicslly alleging causes of action such as

defamation or tortiona interfererrce with contractual relationa/pronpective busineas opportsttrity that itself

may be uteritinag but the defense against which maybe very costly The sntiSlAPP law has ltistoricslly brett

the domain of those petitioning against not proponents of developmeni Indeed the Supreme Judicial Court

in the leading case interpreting the aoti-SLAPP atstrste wrote rite typical mischief that the legislature

intended to rentedy was lawnuits directed at individual eittcent of modest means for speaking publicly against

development projects The Supreme Judicial Court idenriflcd single case as the impetus for the

introduction of the antiSLAPP legislaLion in 1994 in Massachusetts In that case developer sued sg citizens

of Itehoboth who ostensibly concerned with the protection of wetlands had sigrsed petition against permit

for the mtnstmctiou of six single-family residences The suit was eventually dinutssed but not before tire

eitizms had incurred thousands of dellare in legal fees defcudtng egainat the action

The anti-SLAP law works this way rite target of SLAPP auit files special motion to dismiss tire

moraut must show that the elaimt in the arrit are solely based on the exercise of tlte right of petition under

the eonstitutiorr of fire United States or of fire commooweslth TIre statute defines petitioning activity

broadly to include joat shoot any public statement concerning an issue pending before governmental body

If rIte initial showing is made then the burden shifts to the psrty who brought fire suit to astsblislr tlsat tire

petitionirtg nctivitywtrs devoid of any reasonable factual
support or any arguable hasia in law and that

the petitioning activity caused actual injury to the party svho brought the lawsuit This burdetr shiftirrg

irrrposes ltiglr hurdle to pmve withont the benefit of diteosery tIre total lsck of merit of fire petitioning

sclrvtty Failure to meet this bnrderr subjects the
party vIto brosght the lawsuit to paying the targets legal

fees and costs 61

trr the recent Superior Court case Fierce members of the corrrmrrnity appealed specisi pernrit issued try tire

Wirrchester Zwtirg Board of Appeals to tire developer of proposed sssstsd livirrg facility The Ssrperior Court

vuested fire specisl pennit err procedsral grounds sod remnsndcd the trrstter back to tIre Zoning Board of

Appeals the develrrpsr lrowever rather Chart retorrrtrrg to tire ZttA to try to secure arrotirer special permit

that the menrbsra of the nrmnrurrtty likely worrld just appeal again asked the ZItA trr spsrrsor Wsrrsnt Arltclm

for town Meeting to amend tIre tosvrrs lrytssvs itt ssclr sea that special permit worrid not he sscessamy to

proceed wilir time proposed facility TIre rnrcnrbnre of
crrrnmonity

filed contempt conrplsimrt against tire

developer irs principals smrd attorney the 7BA arrd the fown alleging that fire fsiltrr-c to return to tire ZBA for

trew special perrtmit violated the rerrrarrd order
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Ilte developer html special motion dismiss under the aatiSLAPP statute orgeiitg that tttc osntempt

eontptaiutt suns based stitch on the petitiottieg artivtty to the town
Meeting t1te members of the cottsttttntitv

Sted an opposition brief
arguing

that the developer was ttying to turn the anti StAt statute on its ttcad that

the tntentien of the statute was to protect the rights of individual members of the pnttltc not big

developers

The Superior Court dmagreed with tisis coneorn tinding nothing in the statute to lintit its protections ottly to

private ettizens The court found thai the developer had utade tts initial showing thai the contempt

cnmplsiot was based solely on tlte petitioning acttvtty Wish the burden then shifted to the tssemhers of the

community tlte court found that they had ttot established the lack of factual or legal basis for the

petitioning activity Tue court observed chat As retult of what developer perceived as atithigutties in

the Towns zoning bylaws the sostgltt to clsri or change those bylaws through proposed Warrant

Articles that would accommodate the Project The Superior Court dismissed the tawsott

To get projects built in the Cotnmoawealtlt developers are coutpelled to psrttsipate itt variety of public

lorunsa Tlte Superior Coons docistou in Pierce protects developers front direct attacks against that puhltc

participation

Footnotm

Civil Action No soosailag-C

M.G.L V.233 5911

Durseraft Corp Holmea Prodttcta Corp 417 Mass tg6 cbs tggS
54.0.1. 535 5911 Duracraft 427 Mass at 165

M.G.Le.asgH
Id

Mentoraocuta and Order at

ld.aty
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Online Venters Rejoice Federal AntiSLAPP Law Taking

Shape

That airline tose your luggage again rental-truck outfit overcharge you urijustifiably

That bedbug exterminator spray ØteiyWhere except where the bedbugs roam

In fit of pique you might be inclined to take yoircomplaints online to create an

Acme BugsAway Stinks group on Facebook or maybe even film your own Howard

BŁalelike tirade and put It up on VouTube

If you do know that complaint from the object of your ire might soon be on its way
And maybe lawsuit

The NYT on Tuesday has on the frend of companies fighting back against

consumers who vent online mostly in the form of defamation suits

Mcording tO the story those who iieht Online may often be protected by the First Amendment But the Constitution

doesnt always cony the dy the threat of suit 1s often enough to get angry consumers lo
pull

down their remarks

Many states have what are called anti-SLAPP laws laws that ban these types of suits SLAPP stands for Strategic

Lawsuit Against Public Participation Congres thinking abou pssing itsovin

The bill in the House Subcommittee on Courts and Competition Policy would according lb the NYT enable

defendant who believes he is being sued for speaking out or petitioning on public matter to seek to have the suit

dismissed

Under the proposed law if case is.dismissed for being SLAPP suit the plaintiff would haye to pay the other sides

legal fees

Just as petition and free speech ridhts are so important that they require specific constitutional protections they ate

also important enough to
justify

uniform national protections against Slapps said Mark Goldowitz director of the

California Anti-Slapp Project which helped draft the bill

copyiiglit 2008 Dow Jones company ht All Rights Roseived

Tlh copyis for your personal non.cornrnercial ize only Oisbibubon and use of hue materiel are governed by our Subccriber Agre ernont and by

copyright law For non-personal use or to order muibple copies please contact Oow Jones Reprints at 1-800-843.0006 or visit

VICAI djrepnnls.cent

loft 8/2/20109.47 AM
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Public Participation Project

Fighting for Free Speech

Measuring the Impact of Anti-SLAPP Legislation

on Monitoring and Enforcement

Posted by Evan Mascagni in Recent SLAPP News comments

2t

p14 vttWavaE -t

Nov 09

The .E Journal of Economic Analysis Policy published an article measuring the impact of anti-SLAPP

legislation on regulator monitoring and enforcement using US data on monitoring and enforcement activity

under the Clean Air Act from 1978-2005

The main findings We find strong evidence that anti-SLAPP laws are associated with increases in

regulator monitoring and enforcement activity under the Clean Air Act In fact we find that state inspections

increase by almost 50% after state passes anti-SLAPP legislation and that the ratio of findings of

noncompliance to inspections more than doubles in the presence of anti-SLAPP legislation

The article concludes that Anti-SLAPP laws drive real changes in regulator behavior in environmental

enforcement even in settings with low citizen involvement in the form of civil suits and that anti-SLAPP

legislation is good for air quality 14 It also discusses plans for future related research

You can download the full article by Bevin Ashenmiller Occidental College and Catherine Shelley

Norman Johns Hopkins University here

http//www.bepress.com/bejeap/volll/issI/art67/

Leave Reply

Name required

http//www.anrt-slapp.org/recent/measuringthe-impact-oIanri slappIegislarion onmonitoringand enforcement Page of
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Introduction SLAPPa Statement of the Problem Building Broad Coalition

Uniform Act Limiting Strategic Utigation Against Public Participation

Fifteen years have passed since the first anti-SLAPP statute was passed in Washington State

and as of spring 2004 21 states have some type of anti-SLAP legialation in place These facts

will both benefit and hinder us as we bring our Model Act out into the world On one hand we

are able to learn from the experiences of others in drafting and passing these statutes and we

have years of anti-SLAP success stories to draw upon when making our cases On the other

hand opponents of the
legislation

will be well equipped to highlight so-called abuse of these

statutes which may include in their views large media entities using anti-SLAP motions to

fight defamation lawsuits

As we keep our goals and roles in mind we can also benefit from these tips which several anti

SLAP experts including California Anti-SLAP Project director Mark Goldowitz and Tom

Newton counsel for the California Newspaper Publishers Association have offered

Enlist Ass Influential Government Supporter Particularly in governments that are very

pro-business or otherwise disinclined to support anti-SLAP legislation such legislation is likely

to stall without the push of at least one powerful governnlent leader who is strongly invested in

its success In California Senator Bill Lockyer democrat from Alameda County snd then-head

of the state Judiciary Committee was inspired by Prings and Penelope Canans seminal article

on SLAPPs and made it mission of sorts to enact an anti-SLAP law in California similar

role was played by democratic Senator James Cox in Louisiana In Washington State then-

Governor Booth Gardner and his attorney general Kcnneth Eikenberry pushed for introduction

of legislation

In those cases the lawmakers initiated the legislation but we can try to jump-start the efforts in

other states by honing in on effective champions for our cause In the state legislatures

members of the judiciary committees are likely candidates especially those who have an

intellectual bent or have shown themselves to be strong supporters of First Amendment

interests Senator Lockyer was one such man former schoolteacher who strongly believed in

freedom of thought Another approach might be to pinpoint some powerful examples of citizens

being victimized by SLAPPs see Tell Good Story below and target those citizens

rcpresentatives or other legislators who might be particularly affected by their stories

On the executive front if it is not possible to engage the governor or anothur powerful official
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Uniform Act Limiting Strategic Litigation Against Public Participation Getting It Passed

Society Of Professional Journalists Baker and Hostetler LLP

Download PDF copy

in light of this latter point it is crucial that the journalism community thoughtfully considers the

role it will assume in pushing for the future enactment of anti-SLAP legislation Without

doubt snedia entities and press organizations as among the more well-heeled and well-

respected advocates of these statutes must use their influence with the public and the

government to gain recognition and support of the legislation However to the extent it is still

possible given the countless examples of anti-SLAP statutes benefiting the media these groups

need to downplay any personal interest in the legislation and focus on its capacity for

empowering the little guy and the First Amendment in general
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directly it might be Fruitful to bring the issue to potentially interested agency or even citizen

advisory group that has access to agency officials in Oregon the idea for an anti-SLAXP statute

originated with the citizen involvement advisory committee to the Department of l.and

Conservation and Development The committee made recommendation to the Land

Conservation and Development Commission the Departments pub ic policy decision making

body and the Commission directed an investigation and appropriate action Ultimately the

Department drafted proposal for the legislation and sought sponsors

Enunciate The Problem Both in enlisting government support and building coalition see

Build Coalition below it is important that we effectively explain what SLAPPs are and why

something must be done Attached as an appendix is sample Statement of the lroblem

adapted from one prepared by the Communications and Public Affairs Prograns of the Oregon

Department of Land Conservation and Development It will be most effective if we personalize

our Statements bearing in ntind each states unique composition and challenges

Build Coalition The single most important lobbying strategy cited by all the experts was

building the broadest possible coalition to push for passage of the legislation Media

environmental and civil rights groups are the most frequent supporters of anti-SLAPP

legislation but groups defending the rights of women and the elderly are also potentially strong

advocates as are municipalities and neighborhood and civic associations Appendix which

lists the supporters of the California statute shows the great variety of groups that are

sympathetic to anti-SLAPP legislation

Several states found it useful to develop more formal coalitions providing organizational

structure to harness the power of the myriad supporters The California Anti-SLAPP Project

began as such coalition and has continued as the lead proponent of improvements to the

California statute New Mexico also had formal coalition the NoSLAPP Alliance which

coordinated the statewide media and lobbying campaign

Finally in addition to recognizing potential allies it is important for anti-SLAPP proponents to

recognize their likely opponents Developers and building industry associations are the No

opponents of anti-SLAPP legislation not surprising given that the quintessential SLAPP involves

developer suing citizen for his criticism of development project Representatives of

business including chambers of commerce also tend to oppose anti-SLAPP legislation as did

the Trial Lawyers Association in California though there are certainly arguments as to why anti

SLAPP legislation would benefit its constituencF

Tell Meaningful Story Politicians are politicians and they will be most likely to get behind

legislation that makes them look compassionate Therefore it is crucisl to set off on the

lobbying trail with some good stories about SLAPP victims stories that will outrage lawmakers

in their injustice and present them with possible poster children for the new legislation Even

more effective is to enlist the victims themselves to tell their own stories

In California Senator Lockyer was swayed by the story of Alan LaPointe Contra Costa County

man who led community opposition tu proposed waste-burning plant LaPointe spoke against

the plant at district meetings and before grand juty and was the lead plaintiff in taxpayers

action filed in 1987 based on an allegedly improperuse of public funds for feasibility studies for

time proposed plant The sanitation district cross-complained against LaPointe personally for

interference with prospective economic advantage

In Washington State the anti-SLAPP legislation was named The Brenda Hill Bill after

woman who reported her subdivision developer to the state for failure to pay its tax bill The

developer filed foreclosure proceedings on Hills home and sued her for defamation seeking

$ioo000 Her story swayed both the governor and the legislator who brought the bill Holly

Myers

In related matter point out specific exsmples of how the current system is insufficient In New

York legislators passed the anti-SLAPP statute out of frustration over how the legal system was

addressing SLAPPs whiclt were common especially in the real estate context For example

developer sued nine Suffolk County homeowner groups snd sixteen individuals after they had

testified against town appiotal of proposed housing development The developer alleged

variuus tort claims and sought more than $si million in datnsges More than three years later

the case was finally dismissed on appeal

Channel Your Power Effectively Media and journalism groups are essential participants itt
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the antiSLAPP movement says tinldowits because they are commonly SlAPPed group with

relatively large bank of resources and significant amount of influence lowever it is crucial

that theae groups know when and how to use their power Because of their resources and

contacts media groups should probably play key role in coalition-building but the media

would probably do best to step back and let their allies tell their own SLAPP stories The tale of

Isoor woman fighting big developer will almost always have more resonance than the travails

of large newspaper facing baseless libel suit even by the same developer

The exception to the hands-off approach should be in running editorials and op-ed pieces

Newspapers and otlter media have an unmatched ability to reach large numbers of people and

such outreach is crucial to successful anti-SLAP catnpaign For example in California more

than two dozen newspapers published editorials in favor of the anti-SLAP legislation Op-ed

pieces writ-ten by coalition allies or SLAPP victims are also powerful The key is to emphasize the

First Amendment benefits of anti-Sl..APP legislation while downplaying the possibility that it

could be exploited by the media itself

Play The Politics Even in situations fairly conducive to the passage of anti-SLAP legislation

ihe political stars have to align in California two situations having nothing to do with SLAP Ps

boosted the anti-SLAP effort immeasurably First on the second attempt to pass the

legislation it was merged with another bill that made permanent liability protections for

volunteer officers and directors of non-profit organizations Support for the bill more than

doubled with organizations such as the Red Cross the United Way and dozens of local

chambers of commerce joining Increased pressure from all sides contributed to Governor Pete

Wilsons decision to sign the bill in 1992 on its third attempL

Second when the democrats took control of both houses of the California legislature in 1997

certain anti-SLAP allies such as the ACLU and environmental groups saw boost in their

lobbying influence This contributed in part to the California coalitions ability to push through

an amendment to the anti-SLAPP statute clariing that its provisions should be interpreted

broadly

Certainly we as political outsiders are limited in the amount of maneuvering we can achieve

and politicians are limited ethically in the steps they can take But it is always worth using our

imaginations and keeping an eye out for situations that may improve the climate for passage of

anti-SLAPP legislation

Be Patient It can take time to pass anti-SLAP legislation In California and Pennsylvania it

took three tries to generate enough momentum and support to achieve success first attempt

can be effective even if it doesnt lead to law if it gets the issue on the radar screens of

lawmakers and citizens Sometimes we might have to wait until one political party makes an

exit or the sight sponsor comes along

Be Willing to Compromise little bit of give-end-take is essential in the legislative process

In California in exchange for Governor Wilsons signature on the anti-SLAP bill Senator

Lockyer agreed to introduce remedial
legislation to make mandatosy permissive provision for

awarding attorneys fees and costs to plaintiff
who prevailed on motion to strike The

remedial legislation has not passed In New Mexico the bill was on the verge of dying in the

Senate when last-minute compromise was brokered which among other things changed the

definition of what speech would be immunized

As in New Mexico or Pennsylvania where the statute was greatly watered down before passage

the results of compromise may be harsh But keep in mind that where passage of the desired

language does not seem possible it might ba better to get some kind of statute on the books

Once that happens some of the opposing pressure may lift and it may be easier to pass

amendments that will bring the statute in line with our goals

Introduction SLAPPs Statement of the Problem Building Broad Coalition

Uniform Act Limiting Strategic Litigation Against Public Participation

Appendix

SLAPPs Statement of the lroblem

What is SLAPP Suit
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The essence ofa SLAI5P suit is the transformation of dehate over public policy including

such local issues as zoning environmental preservation school curriculum or consumer

protection into private dispute SLAPP suit shifts political dispute into the courtroom

where the party speaking out on the issue must defend his or her actions Although SLAIl suits

may arise in many different contexts they share number of features

The conduct of the targets that are sued is generally constitutionally protected speech

intended to advance view on an issue of pullic concern In most cases SLAPP suit is filed in

retaliation for public participation in political dispute The plaintiff is attempting to intimidate

political opponent and if possible prevent further public participation on the issue by the

person or organization

Targets typically are individuals or groups that are advancing social or political interests of

sonic significance and not acting solely for personal profit or commercial advantage

The filers are individuals or groups who believe their current or future commercial interests

may he negatively affected by the targets actions Though developers and other commercial

entities are the most common .SLAPP plaintif they are not the only ones For example in

Oklahoma group supporting tort reform was the subject of class action libel suit filed by trial

lawyers and in California county officials filed $42 million SLAP against local citizen

because of his opposition to proposed incinerator project

The actions tend to be based on one or more of the following torts defamation libel or

slander business torts interlrence with contract business relationships or economic

advantage or restraint of trade misuse of process abuse of process or malicious prosecution

civil rights violations due process takings or equal protection or conspiracy to commit one or

more of the above acts

Damages sought are often in die millions of dollars According to study by the Denver

Political Litigation Project the average demand was for $9.1 million See Penelope Canan and

George Pring SLAPPs Getting Sued for Speaking Out 217 Philadelphia Temple University

Press 1996

Almost all SLAPP suits are eventually dismissed or decided in favor of the defendants Canan

and Pring reported that targets win dismissals at the vesy first trial court appearance in about

two-thirds of the cases Id at 218 By all accounts the number of SLAPI suits has increased

during the past 30 years Examples of SLAPP suits from around the country reveal the extent of

the practice

tn Rhode Island woman filed comments on proposed groundwater rules raisiog concerns abott

possible contamination from local landfilL The landfill operators sued her for defamation and tortious

interference with prospective business contracts seeking both compensatory and punitive damages

In Pennsylvania couple wrote letters to their United States Senator atate health officials antI CBS

News complaining about conditions at local nursing home The state investigated and eventually

revoked the nursing homes license The ouraing home than sued the couple the Senator and state

health department offleisl

In Minnesota mtired United States Fish and Wildlife Service employee mobilized his neighbors

against proposed condominium development on small lalte After she
rezoning mquest was rejected

the developer sued him alleging lie had made false statements that damaged the developers business

reputation

In Texas woman confined to her home hy illness spoke out publicly against nearby landfill In

response the tandfill owners filed million defamation suit against the woman and her husband

In Cslifornia group of small cotton tanners bought newspaper advertising opposing proposed

ballot measure supported by the nations largest cotton agribusiness The corporation sued the fsnuers

for lihel requesting $2.5 million in damages

In California $53 million lawsuit was filed by developer who elsitned that the Beverly Hills League

of Women Voters had unlawfully strmied his to-ace project

In Washington The Nature Conservancy wss sued for $2.79 million by seaweed farm devetnpem after

it had inventoried potential natural tress itt San Juan Cotinty identified tends that should be preserved

including the plainiffs and turned the study over to the county as recommendation
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Isnt Action Involving Public Participation And Petition Already Protected By The

Constitution Why Is Special Anti-SLAP Provision Needed
lwo constitutional doctrines 10th founded on the First Aznendnient protect the sort of speech

and conduct that is targeted by SLAPPs he first the New York limes Sullivan dnctrine

provides that person cannot be found liable for false statement about pullic figure on

matter of public concern unless the statement was made with actual malice that is with

knowledge that it was false or with reckless disregard for its truth or falsity The second the

Noerr-Pennington doctrine provides that petitioning activity is shielded from liability as long as

it is genuinely aimed at procuring favorable government action

Under both these doctrines defendant seeking to promptly dispose of lawsuit files motion

to dismiss in which the defendant argues that the
plaintiffs allegations in the complaint do not

state viable claim The burden of persuasion lies with the defendant and the facts alleged are

presumed to be true though later inquiries will be intensely fact-specific For those reasons and

hecause the
right to sue is itself constitutionally protected judge generally will not dismiss

lawsuit at this stage Most often the judge will allow the plaintiff to proceed with discovery

incloding depositions during which the plaintiffs attorney may question the defendants

knowledge beliefs and motives

The problem with the current legal framework is that it takes too long to get StAPI suits

dismissed According to Dr Pring tlse average SLAP suit proceeds for 40 months more than

three years During this time the stit inflicts massive emotional and financial harm on the

defendant and often the defendant withdraws completely from action involving public

participation and petition By the time the SLAP suit is dismissed the plaintiff has thus

achieved its goals of retaliation and silencing protected speech

What Will .Anti-SLAPP Legislation Do
Essentially anti-SLAPP legislation identifies the speech and conduct that should be protected

defined as action involving public participation and petition and provides procedure for

speedy review of lawsuits that are filed as result of such protected action In particular tha

proposed legislation permits suspecting SLAP victim to file special motion to strike which

must be heard within 60 days At the hearing the SLAP must be dismissed unless the filer

establishes probability of prevailing The proposed legislation also states that discovety will be

stayed pending decision on the motion to strike prevailing victim is entitled to his attorneys

fees and costs and court may issue other sanctions to deter similar conduct in the future by

the filer or others similarly situated

The proposed legislation also features protections for those who file legitimate suits and find

themselves the subject of special motions to strike The court will not dismiss suit if the filer

produces substantial evidence to support prima fade case Furthennore the filer is cntitied to

his attorneys fees and costs if the court finds that the motion to strike was frivolous or filed in

bad faith

Although arguments can be made against anti-SLAP legislation such statutes represent

legislative decision that even though citizen communications may at times be self-interested or

incorrect public participation and petition are essential to our democratic process and must be

protected from the threat of SLAP suits

Introduction SLAPPs Statement of the Problem Building Broad Coalition

Uniform Act Limiting Strategic Utigation Against iublic Participation

Appendix

Building Broad Coalition Anti-SLAP Proponents In California

American Civil Liberties Union

Ansemican Lung Association of California

Bar Association of San Francisco

California Association of Nonprofits

California Association of Professional Liability Insurers

California Association of Zoos and Aquarituns

California Consmon Cause good government group

California First Amendment Coalition

California First Amendment Project predecessor of GASP
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California League of United Latin American Citizens

California Legislative Council For Older Americans

California Newspaper Publishers Association

California School Employees Association

California Thoracic Society

Center for Law in the Public Interest

City and County of Los Angeles

City of Napa

City of San Diego

City of San Francisco

City of San Mateo

complete Equity Markets Inc professional insurance company

Concerned Citizens for Environmental Health

Consumers Union

Friends of the River statewide river conservation organization

Golden State Manufactured-home Owners League

Greenlining Coalition multi-ethnic community leaders

Land Utilization Alliance

Neighborhood and civic associations

Planning and Conservation League California environmental org
Public Advocates public-interest law firm

Queens Bench womens lawyers association in San Francisco

Sierra Club Ventana Chapter

Women Lawyers of Alameda County

Introduction SLAPPs Statement of the Problem Building Broad Coalition

Uniform Act Limiting Strategic Utigation Against Public Participation

Unifonn Act Limiting Strategic Litigation Against Public Participation

PREFATORY NOTE
The past 30 years have witnessed the proliferation of Strategic Lawsuits against Public

Participation SLAPPs as powerful mechanism for stifling free expression SLAPPs defy

simple definition They are initiated by corporations companies government officials and

individuals and they target both radical activists and typical citizens They occur in every state

at every level in and outside of government and address public issues from zoning to the

environment to politics to education they are cloaked as claims for defamation nuisance

invasion of privacy and interference with contract to name few For all the diversity of

SLAPPs however their unifying features make them dangerous force They are brought not in

pursuit of justice but rather to ensnare their targets in
costly litigation

that distracts them from

the controversy at hand and to deter them and others from engaging in their rights of speech

and petition on issues of public concern

To limit the detrimental effects of SLAPPs 21 states have enacted laws that authorize special

and/or expedited procedures for addressing such suits and ten others are considering or have

previously considered similar legislation Though grouped under the anti-SLAPP moniker

these statutes end bills differ widely in scope loans and the weight they accord First

Amendment rights vis-a vis the constitutional
right

to trial by jurySome anti-SLAPP

statutes are triggered by any clahn that implicates free speech on public issue while others

apply only to speech in
specific settings or concerning specific subjects Some statutes provide

for special motions to dismiss while others employ traditional summary procedures the

burden of proof placed on the responding party whether discovey is stayed pending

consideration and the availability of attorneys fees and dansages all vary from state to state

Perhaps as result of the confusion these variations engender snti-SLAPP measures in many

states are grossly under-utilized

Ilte Uniform Act Limiting Strategic Litigation Against Public Participation seeks to remedy

these flaws by enunciating clear process through which SLAPPs can be challenged and their

merits evaluated in an expedited manner The Act sets out the situations in which special

motion to strike may be brought unifonn timeframe and other procedures for evaluating the

special motion and uniform process for setting and distributing attorneys fees and other

damages In so doing the Act ensures that parties operating in more than one state will face

consistent and thoughtful adjudication of disputes implicating the
rights

of speech and petition
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Because often
conflicting constitutional considerations bear on anti-SLAPP statutes the Act is in

many respect an exercise in balance Jlse
triggering

action involving public participation
and

petition is defined so that the special motion to strike may be employed against all true SIAtts

without becoming blunt instrument for even person who is sued in connection with the

exercise of his or her rights of free speech or petition To avoid due process concerns the

responding partys burden of proof is not overly onerous yet steep enough to weed out truly

baseless suits Finally to reduce the possibility that the specter of an anti-SLAPP motion will

deter the filing of valid lawsuits the fee-shifting structure is intended to ensure proper

compensation without imposing purely punitive measures In these ways and more the Act

serves both the citizeus interests in free speech and petition and their rights to due proces

SECTION FINDINGS AND PURPOSES

FINDINGS The Legislature finds and declares that

there has been disturbing increase In lawsuits brought primarily to chill the vatid exercise of the

constitutional
rights

of freedom of speech and petition fer the redress of grievances

auth lawsuits called Strategic Lawsuits Against Public Participation or SIAPPs are typically

dismissed as groundless or onconstitutional bet often not before the defendants are pus to great expense

harassment and
interruption

of their productive activities

the costs associated with defending such soits can deter individuals and entities Irons fully exercising

their constitutional rights to petition the government and to speak out on public issues

it is in the public interest for citizens to participats in matters of public concern and provide

information to public entities and oIlier citizens on public issues that affect them wtthout fear of reprisal

through ahuse of the judicial process

an expedited judicial review would avoid the
potential

for abuse in these cases

PURPOSES The purposes of this Act are

to strike balance between the rights of peesons to file lawsuits and to Wal hyjuiy and the rights of

persons to participate in mattera of public concern

to estnblieh an efficient uniform and comprehensive method for speedy adjudication
of SLAPPa

to provide for attorneys fees coats and additional relief where appropriate

Comment
The findings bring to light the costs of baseless SLAPPs their harassing and disruptive effect

and financial burdens on those forced to defend against them and the danger that such lawsuits

will deter individuals and entities from speaking out on public issues and exercising their

constitutional right to petition the government The stated purposes make clear that that

drafters also recognize important interests opposing the speedy disposal of lawsuits particularly

the right of an individual to due process and evaluation of his or her claim by juiy of peers

Thus the primary intent of the Act is not to do away with SLAPPs but to limit their detrimental

effects on the First Amendment without infringing on citizens due process and jury trial rights

Though statement of findings and purposes is not required in many states only about half of

the snti-SLAPP laws in effect have them several states have put suds statements to good use

They can be invaluable in helping courts interpret the reach of the statute This has been

particularly evident in California the epicenter of anti-S1.APP litigation For example in 1999

the United States Court of Appeals for the Ninth Circuit found the legislative findings crucial to

its holding that the statute may properly be applied ha federal coust See United States ex rel

Newshasn I.ockheed Missiles and Spuce Co a90 Fad 963 972-73 9th Cr 999 If the

statute were strictly procedural the court noted choice-of-law considerations would likely deem

it inapplicable in federal court However because of Californias important substantive state

interests furthered by anti-SLAPP statute which are enunciated in Cal Civ Proc Code

425.16a the court held that the snti-SLAIP statute should be applied in conjunction with the

Federal Rules of Civil Procedure Id

The Supreme Court of California also has deemed the legislative findings useful in determining

many of the most important questions that have arisen from application of the anli-Sl.All
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statute In Briggs Eden Council fur Hope and Opportunity the Court examined whether

pall moving to strike cause of action ariaing from statement made before or in connection

with an issue under consideration by legally
authorized official proceeding was required to

demonstrate separately tlsat the statement concerned at issue of public significance 969 P.21

564 565 Cal 1999 The court found that the 125.16a findings evinced an intent broadly to

protect petition-related activity to require separate proof of the public significance of the issue

in such cases would result in the exclusion of much direct
petition activity frnm the statutes

protections contrary to the clear legialative intent Id at 573-74 In Equilon Enterprises t.t.C

Consumer Cause Inc the same court found that requiring moving party to demonstrate that

the action was brought with an intent to chill speech would contravene the legislative intent by

lessening the statutes effectiveness in encouraging public participation in matters of public

significance 52 F.2d 685 689 Cal 2002

The benefits of statements of findings and purpoaes have been seen outside California as well In

Hawks Hinely an appellate court in Georgia cited the General Assemblys stated findings in

holding that statements made in petition itself not just statements concerning the petition

trigger the safeguards of the anti-SLAP statute S.E.2d 547 550 Ga App 2001 in Globe

Waste Recycling Inc Mallette the Supreme Court of Rhode Island found that legislative

intent as recorded in the statute indicated that statements for which immunity is claimed need

not necessarily be made before
legislative judicial or administrative body under the terms of

the statute 762 A.2d 1208 1213 R.I 2000 Finally in Kauxlarich Yarbrough an appeltate

court in Washington held that the legislative findings indicated that the Superior Court

Administration is an agency and thus communications to that
entity trigger

the immunity

protection and other benefits of the anti-SLAP statute 20 P.3d 946 Wash App 2001

SECTION DEFINITIONS

As used in this Act

Claim includes any lawsuit cause of action claim cross-claim counterclaim or other judicial

pleading or filing requesting relief

Government includes branch department agency instrumentality official employee agent or

other parson acting under color of law of the United States state or subdivision of state or other

public authority

Cc Moving party means person on whose behalf the motion described in Section 4is filed seeking

dismissal of claim

Cd Person means an individual corporation business trust estate truat partnership limited liability

company association joint venture or any other legal or commercial entity

Ce Responding party means person against
whom the motion described in Section lS filed

Comment
Most SLAPPs present themselves as primary causes of action with the moving party as the

defendant to the original SLAP suit and the responding party as the plaintiff However claim

moving party and responding party are defined so the protections of the statute extend to

other less common situations For example the moving party may be plaintiff in the

underlying action if the SLAP claim is counter-claim See e.g Simmons Allstate Ins Co
92 CaL App 4th 1068 Cal Ct App 2001 Wilcox Superior Court 27 Cal App 4th 809 Cal

Cs App 1994 Alternatively the moving and responding patties may be co-defendants or co

plaintiffs in the underlying action if the SLAP claim isa cross-claim

Similsrty while the quintessential SLAPPs are brought by corporate entities against individuals

the definition of person in the Act is not so limited person eligible to be moving or

responding party tinder the Act may be en individual or wide range of corporate oi other

entities Thus the evsluation of SLAP claim is properly focused on the substance of the claim

rather thai peripheral matters such as tIme status of the parties With the same purpose in mind

government is defined broadly to eisure that action in furtherance of the right of petition is

101 construed to include only interaction with administrative agencies

SECTION SCOPE EXCLUSION
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SCOPE This Act applies to any claim however characterized that is based on an ccliii

involving public participation and petition As used in this Act an action involving public

participation and petition includes

any oral statement made or written statement or other document submitted in legislative

executive orjodicial proceeding or other proceeding authortzod by law

soy oral statement made or written statement or other duoumeot sntnnitted tn connection with an

issoe under consideration or review by legislative executive orjudicial proceeding or other proreedmg

authorized bylaw

any oral statement made or written statement or other document suhmitted that is ressonshly likely

to encourage or to enlist
public participation

in an effort to effect consideration or review of an issee in

legislative execotive or judicial proceeding or oilier proceeding authorized by law

any oral statement made or written statement or other doconient submitted in plate open to the

public or public forum in connection with an issoe of
public concern or

any othet conduct in furtherance of the exercise of the constitutional riglst of free speech in

connection with an issue of public concern or in furtherance of the exercise of tite constitutional tight of

petition

EXCLUSION This Act shall not apply to any action brought by the attorney general district

attorney or city attorney acting as public prosecutor to enforce laws aimed at poblic

protection

Comment
This section is the core of the statute defining what First Amendment activities will trigger the

protections stated herein First the claim must be based on an action involving public

participation and petition tie existing California statute uses the terminology arising from

hot in response to confusion over that language the California Supreme Coon has held that the

critical point is whether the
plaintiffs cause of action itself was based on an act in furtherance of

the defendants right of petition or free speech City of Cotati Cashsnan 52 P.3d 695 Cal

2002 the use of based oti in this Act is designed to omit that confusion and clarifS that there

must he real not simply temporal connection between the action involving public

participation and petition and the
legal claim that follows

The term action involving public participation and petition is modeled after the defining

langnage in the existing New York and Delaware anti-SLAPP statutes and is designed to

reinforce the model statutes main focus to protect the puhlics right to participate in the

democratic process through expression of their views and opinions This terminology is also

designed to avoid the confusion engendered by the existing California statute which is

triggered by cause of action arising from an act in furtherance of persons right of petition or

free speech in connection with public issue over whether the statute only applies to

activity addressing matter of public concern As discussed below this statute is not so limited

The first three subsections contain no requirement that the statements made relate to matter

of public concern This is consistent with the California Supreme Courts holding in Briggs

Eden Council for Hope and Opportunity 969 P.zd 564 Cal 1999 In that case two owners of

residential rental properties sued nonprofit corporation over statements made by employees of

the defendant in connection with the defendants assistance of tenant in pursuing an

investigation of the plaintiffs by the Department of Housing and Urban Development The

California Supreme Court held that the section broadly encompasses participation in official

proceedings generally whether or not such participation remains strictly focused on Opublic

issues Id at 571

Subsection is drawn from the existing California statute and its progeny and offei

protection for statements made in place open to the public or public fortim itt connection

witlt an issue of public concern The statute does not attempt to define place open to the

public or public forum out of concern that such definition would be unintentionally

restrictive This provision clearly encompasses those spaces historically considered public

forums such as parks streets and sidewalks but on the fringes there bas been more

confusion In particular courts have disagreed on whether pulslicalion of the media constitutes

public forum such that lawsuit slentming from media publication would be subject to an

anti- SLAPP motion Compare Zbao Wong 48 Cal App 4th 1114 Cal Ct App 1996 holding
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pnvate newspaper publishing falls outside concept of public forum and Lafayette Morehouse

Inc Chronicle Publishing Co 37 Cal App 4th 855 Cal Ct App 1995 same with Baxter

Scott 845 So 2d 225 La ct App 2003 holding professors website is public forum Seelig

Initnity Broadcasting Corp Cal.App.4th 798 Cal Ct App 2002 holding radio talk show is

public forum M.G Time Warner 89 Cal.App.4th 623 Cal Ct App 2001 holding magazine

is public forum and Damon Ocean Ilills Journalism Club 85 Cal.App.4th 468 Cal Ct App

2000 holding residential community newsletter is public forum Courts are encouraged to

consider this and related issues with an eye toward the purposes of the statute and the uttent

that it be construed broadly see Section below

Finally Subsection .5 is designed to capture any expressions of the First Amendment right of

free speech on matters of public concern and right of petition that might not fall under the other

categories This includes all suds conduct such as symbolic speech that might not be considered

an oral or written statement or other document This provision resembles the corresponding

provision in the existing California statute which covers any other conduct in furtherance of

the exercise of the constitutional right of
petition or tbe constitutional right of free speeds in

connection with public issue or an issue of public interest See cal Code Civ Proc

425.iGfr4 However this provision has heen nndified to make clear that conduct falling

within the right to petition the government need not implicate matter of public concern This

broad provision has been held to include speech published in the media end is intended tu do

so here See M.G Time Warner 89 Cal.App.4th at 629

It is likely that most situations which the proposed statute is designed to address will be

addressed by the five sobdivisions discussed above However as written the list is not exclusive

court has jurisdiction to find that the protections of this Act are triggered by claim based on

actions that do not fall within these subdivisiotis if the court deems that the claim has the effect

of chilling the valid exercise of freedom of speech or petition and that application of the Act

would not unduly binder the constitutional rights of the claimant

Subsection provides that enforcement actions by the government will not be subject to anti

SLAPP motions Tlsis exclusion is intended to ensure that the statutes protections do not hinder

the governments ability to enforce consumer protection laws In People Health Laboratories

of North America 87 Cal App 4th 442 Cal Ct App 2001 the Court of Appeals of California

upheld similar provision in the California statute against an equal protection challenge The

court noted that the exclusion is consistent with the purposes of the statute as public

prosecutor is not motivated by retaliation or personal advantage and it held that the provision

is rationally related to the legitimate state interest of ensuring the government may pursue

actions to enforce its laws uniformly The language from the existing California statute has been

modified to make clear that the exception does not apply only to civil enforcement actions

initiated in the name of the people of the state

SECTION SPECIAL MOTION TO STRIKE BURDEN OF PROOF

party may bring special motion to strike any claim that is based on an action involving

public participation and petition as defined in Section

party bringing special motion to strike under this Act has the initial burden of making

prima facie showing that the claim against which the motion is based on an action involving

public participation and petition If the moving party meets this burden the burden shifts to the

responding party to establish probability of prevailing on the claim by presenting substantial

evidence to support prima fade case If the responding party meets this burden the court shall

deny the motion

In making detertnination under subsection the court shall consider pleadings and

supporting and opposing affidavits stating the facts upon which the liability or defense is based

If the court determines that the responding party has established probability of prevailing

on the claim

the fact that the determination lisa been made and the substance of the rtetensinatioe may not be

admitted into evidence at any later stage
of the case and

the determination dues not affect the burden of proof ot standard of tiroof that ia applied in Itte

proceeding
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Ce The Attorney Generals office or any government body to which the moving partys acts were

directed may intervene to defend or otherwise support the moving party

Corn nient

Section sets out the expedited process through which claim that is based on an action

involving public participation and petition may be evaluated Subsection states that party

subject to such claim may file special motion to strike that claim Many existing snti-Sl.AFP

atatotes provide for adjudication through motions to dismiss or motions for summsiy judgment

Tisis Act mimics the
existing California statute in choosing terminology that makes clear that

this Motion ia governed by special procedures that distinguish it from other dispositive motions

Subsection delineates the allocation of the burden between the moving and responding

parties The moving party first must make prima fscie showing that the claim is based on an

action involving public participation and petition as defined in Section The moving party

need not show that the action was brought with the intent to chill First Amendment expression

or has such chilling effect though such showing might be necessary if the action does not fit

into one of the five specified categories in Section

If the moving party carries its burden the responding party must establish probability of

prevailing on its claim This standard is higher than the standard of review for traditional

motion to dismiss in addition to stating legally sufficient claim the responding party must

demonstrate that the claim is supported by prima facie showing of facts that if true would

support favorable judgment See Briggs Eden Council for Hope and Opportunity 969 Pad

564 Cal 1999 Matson Dvorak 40 Cal App 4th 539 Cal Ct App 1995 In so doing the

responding party should point to competent admissible evidence

In evaluating whether the responding party has put forth facts establishing probability of

prevailing the court shall also consider defenses put forth by the moving party As Subsection

niakes clear at all stages in this examination the court must consider the pleadings and

supporting and opposing affidavits
stating

the facts upon which the liability or defense is based

Existing and proposed state statutes that allocate similar burden of proof to the responding

party have fhced constitutional challenges in New Hampshire in 1994 senate bill modeled on

the existing California statute was presented to the state Supreme Court which found that it was

inconsistent with the states constitution See Opinion of the New Hampshire Supreme Court on

an Anli-SLAPP Bill 641 A.2d 1012 1994 The court found that the statutes provision for court

consideration of the pleadings and affidavits denied
plaintiff

who is entitled to ajuzy trial tise

correxpoisding right to have all factual issues resolved by jury In the face of similar concerns

the Rhode Island General Assembly amended its statute in 1995 to do away with the special

motion to dismiss provision and its preponderance of the evidence standard See Hometown

Properties Inc Fleming 68o A.2d RI 1996

The opinion of the New Hampshire Supreme Court evinces misunderstanding of courts role

in evaluating motion to strike and response The court does not weigh the parties evidence at

this preliminary stage but rather determines whether the responding party has passed certain

threshold by pointing to the existence of evidence that creates legitimate issue of material fact

See Lafayette Morehouse Inc Chronicle Publishing Co 37 Cal App 4th 855 Cal Ct App

1995 Dixon Superior Court Cal App 4th 733 CaL Ct App 1994 see also Lee

Pennington 8o So 2d 1037 La Ct App 2002 The only purpose of state statute is to

act as procedural screen for metitless suits which is question of law for the court to

determine at every stage of legal proceeding. The courts analysis is not unlike that which it

would undertake in examination of summary judgment motion Furthermore the court may

permit responding party to conduct discovery after the filing of special motion to strike if the

responding party needs such discovery to establish its burden under the Act See Section

infra

Subsection provides that ifs responding party is successful in defeating special motion to

strike its case should proceed as if no motion had occurred The evaluation of special motion

to strike is based on the examination of evidence the veracity of which is assumed at this

preliminary stage but has not beemi established lhus the survival of motioms to strike is not

reflection of the validity of the underlying claim and evidence of the survival of motion to

strike is inadmissible as proof of the strength of tlse claim likewise the special motion to strike

should in no way alter the burden of proof as to the underlying claim

variation of subsection is induded in almost every existing anti SLAP statute and
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provitles that the attorney genera1s office or the government hotly to which the moving partys

acts were directed may intervene to defend or otherwise support the moving party Many of the

most troubling SLAPPs are brought by powerful party against relatively powerless individual

or group Though the governments role is purely discretionary this provisiort is designed to

grant more targets
of SLAPP5 the resources needed to fight baseless lawsuits

SECTION REQUIRED PROCEDURES

The special motion to strike may be filed within 60 days of the service of the most recent

complaint or in the courts discretion at any later time upon terms it deems proper hearing

shall be held on the motion not tnore than 30 days after the service of the motion unless the

docket conditions of the court require later hearing

All discovery and any pending hearings or motions in the action shall be stayed upon the

filing of special motion to strike under Section The stay of discovery shall remain in effect

until the entry of the order ruling on the motion Notwithstanding the stay imposed by this

subsection the court on motion and for good cause shown may order that specified discovery

or other hearings or motions be conducted

Any party shall have riglst of expedited appeal from trial court order on the special

motion or from trial courts failure to rule on the motion in timely fashion

Comment
The procedures set out in Section are designed to facilitate speedy adjudication of anti-S LAPP

motions one of the main goals of this Act Subsection states that unless the court deems it

proper to appoint later deadline special motion to strike must be filed within 60 days of

service of the most recent amended complaint or the original complaint if it has not been

amended The motion most be heard by the court within 30 days of service of the tnotion to the

opposing pasty unless the docket conditions of the court require later hearing The court may

not delay the hearing date merely for the convenience of one or both parties

Subsection provides for stay of discovery and all other pending motions from the time

special motion to strike is filed until the entry of the order ruling on the motion This stay is

designed to mitigate the effects of SLAPP suits brought for the purpose of tying up the SLAP
victims time and financial resources However It is also understood that in some situations tIre

party opposing the special motion to strike will need discovery in order to adequately frame its

response to the motion and restricting discovery in these situations might raise constitutional

concerns In addition there will be times when stay on all other pending motions will be

impractical

Thus the court is permitted on motion and for good cause shown to permit limited discovery

and/or the hearing of other motions Relevant considerations for the judge when evaluating

good caus include whether the responding party has reasonably identified material held or

known by the moving party that would permit it to demonstrate prima facie case see Lafayette

Morehouse Inc Chronicle Publishing Co 37 Cal App 4th 855 868 Cal Ct App 1995 and

whether the materials sought are available elsewhere see Schroeder City Council of City of

Irvine 97 Cal App 4th 172 Cal Ct App 2002 The requirement for timely motion is

intended to be enforced responding parties will not be permitted to raise the issue for the first

time on appeal or when seeking reconsideration See Evans Unkow 38 Cal App 4th 1490

Cal ct App 5995

Subsection cc makes clear that an order granting or denying special motion to strike is

immediately appealable This provision is modeled after tIre 5999 amendment to the existing

California statute that was intended to give the moving party -- the party the statute was

designed to protect D- the same ability as tlte responding party to challenge an adverse trial

court ruling Originally the California statute permitted the responding party to appeal the grant

of motion to strike while the moving party could only challenge the denial through petition for

writ in the court of appeals process that is disfavored and rarely successæil

SECT1ON AflORNEYS FEES COSTS AND OTHER RELIEF

The court shall award moving party who prevails on special motion to strike made tinder

Section without regard to any limits under state law
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costs of litigation and any reasonable attorneys fees incurred in connection with the motion and

such additional relief including sanctions upon the responding party and its attorneys or law firms as

the coot-I determines shall be ttecassaty to deter repetition of the conduct and comparable conduct by

others similarly situated

If the cottrt finds that the special motion to strike is frivolous or is solely intended to cause

unnecessary delay the court shall award reaaonablo attorneys fees and costa to the responding

party

Comment
The attorneys fee provisions are central feature of Use Uniform Act designed to create the

proper incentives for both parties considering lawsuits
atising ottt of the First Amendment

activities of another and
parties pondering how to respond to such lawsuits Subsection sets

out the costs fees and other relief recoverable by moving party who succeeds on special

motion to sttike under this statute It provides that prevailing anovant is entitled to recover

reasonable attorneys fees and costs and that the court should issue such other relief including

sanctions against the responding party or its attorneys as the court deems necessary to deter the

responding party and others from similar suits itt the future Subsection counterbalances

by providing mandatory fee-shifting to the responding party if the court finds that the special

motion to strike is frivolous or brought with intent to delay

Nearly every state anti-SLAPP statute includes section providing for mandatory or

discretionary fee-shifting
for the benefit of prevailing movant The main purpose of such

provisions is to discourage the bringing of baseless Sl..APPs by plac the financial borden of

defending against so-called SLAPP actions on the party abusing the judicial system Poulard

Lauth 793 N.E.2d 1520 1124 Ind Ct App 2003 see also Ketchum Moses i7 P.3d 735 745

Cal 2001 Another important purpose of such provisions is to encourage private

representation of parties defending against SLAPPs even where the party ntight not be able to

afford fees See id Thus fees are recoverable even if the prevailing defendant is represented on

pro bono basis see Rosenaur Scherer 88 Cal App 4th 260 287 Cal Ct App 2001

By reasonable attorneys fees the statute refers to those fees that will adequately compensate

the defendant for the expense of responding to baseless lawsuit See Robertson Rodriguez

36 Cal App 4th347 362 Cal Ct App 1995 The statute permits the use of the lodestar

method for calculating reasonable fees The lodestar method provides for baseline fee for

comparable legal services in the community that may be adjusted by the court based on factors

including the novelty and difficulty of the questions involved the skill displayed by the

attorneys the extent to which the nature of the litigation precluded other employment of the

attorneys and the contingent nature of the fee award See Ketchum 17 P.3d at 741 Even if

the lodestar method is not followed strictly the court may take those and other factors such as

responding partys bad-faith tactics into account in determining rensonable fees

Much confusion has arisen in the application of Californias antiSLAPP statute over what

constitutes prevailing defendant or moving party particularly where the responding party

voluntarily dismisses the underlying case prior to courts ruling on the special motion to

strike The authors of this statute agree with the majority of California courts that proper

disposition of these situations requires the court to make determination of the merits of the

motion to strike Sea Pfeiffer Venice Properties Bernard 507 Cal App 4th 761 768 Cal Ct

App 2002 Liu Moore 69 Cal App 4th 745 755 Cal Ct App tggg If the court finds that

the moving party would have succeeded on its motion to strike it shall award the moving party

reasonable attorneys fees and costs This interpretation does not provide disincentive for

responding parties to dismiss baseless lawsuits because if the responding party timely

dismisses the moving party will likely have incurred less in fees and costs than it would have if

tile responding party pursued its lawsuit to rttling on the motion to strike

One California court has held that where the responding party voluntarily dismisses prior to

ruling on tite special motion to strike the responding party could prove it prevailed by showing

it actually dismissed because it had substantially achieved its goals through aottlcttsent or

other means hecauae the party was insolvent or for other reasons unrelated to the

probability of success on the merits Coltrain Shewalter 66 Cal App 4th 94 t07 Cal Ct

App 1998 This analysis is flawed because it places impoverished moving parties
in the position

uf having to fight baseless SLAPP suits out of their own pockets because the responding party
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can at any time dismiss the SLAIt on the grounds that the moving party is insolvent and

hereby avoid paymg attorneys fees

Another question that has arisen in the interpretation of the California statute is how the fee

award is to be assessed if the moving partys victory is partial or limited in comparison to the

litigation as whole In such cases the prevailing movant is entitled to fee award reduced by

the court to reflect the partial or limited victory See CornpoterXpreaa Inc .Jackaoo 93 Cal

App 4th 993 1019 cal Ct App 2001 Finally the government if it prevails on special

motion to strike is entitled to recover its fees and costs just as private party would See

Schroederv City Council of City of Irvine 99 Cal App 4th 174 197 Cal Cl App 2002

Subsection a2 which gives the court discretion to apply additional sanctions upon the

responding party is modeled after provision in Guams anti-SlAP statute Several state

statutes though notably not Californias provide for additional sanctions beyond fees and costs

in various circumstances with most requiring showing that the responding party brought its

lawsuit with the intent to harass See e.g 10 Delaware Code 8r38a2 Minnesota Statutes

554.042b Such intent-based provisions are ineffective because they place heavy burden of

proof on moving parties when in fact most SLAP lawsuits by definition are brought with an

intent to harass The provision in this Act lifts the heavy burden from the moving party but at

the same time makes dear that additional relief is not to be applied in evesy case only when

the court finds that an extra penalty would serve the purposes of the Act

Jost as subsection is designed to deter the
filing

of baseless SLAPPs subsection is

intended to deter
parties who find themselves on the receiving end of valid lawsuits from filing

special motions to strike that have no chance of success and show some evidence of had faith on

the pert of the inovant The court should grant reasonable attorneys fees to the responding

party when for example the moving party cannot in good faith maintain that the underlying

conduct constitutes action involving public participation and petition See Moore Shaw u6

Cal App 4th 182200 Cal Ct App 2004

As final matter moving party who
prevails on special motion to strIke under this Act will

recover attorneys fees and costs related to successful appeal on the issue Dove Audio Inc

Rosenfeld Meyer Susman 47 Cal App 4th 777 785 Cal Ct App 1996 Church of

Scientology Wollersheim 42 CaL App 4th 628 659 Cal Ct App 1996 In addition

moving party may recover reasonable fees in connection with an appeal even when the

responding party does not pursue the appeal to final determination Wilkeraon Sullivan 99

Cal App 4th 443 448 Cal Ct App 2002

SECTION RELATIONSHIP TO OTHER LAWS

Nothing in this Act shall limit or preclude any rights the moving party may have under any

other constitutional statutory case or conunon law or rule provisions

SECTION UNIFORMITY OF APPLICATION AND CONSTRUCTION

This Act shall be applied and construed liberally to effectuate its general purpose to make

uniform the law with respect to the subject of this Act among States enacting it

SECTION SEVERABILITY OF PROVISIONS

If any provision of this Act or its application to any person or circumstance is held invalid the

invalidity does not affect other provisions or applications of this Act which can be given effect

without the invalid provision or application and to this end the provisions of this Act are

severable

SECTION io SHORT TITLE

This Act may be cited as the Uniform Act Limiting Strategic Litigation Against Pnblic

Participation
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SECTION ii EFFECTIVE DATE

This Act takes effect
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Las Vegas Sun

Nevada judges struggle to keep up
with backlog

Tuesday Feb 17 2004 113 a.ni

CARSON CITY -- District Court judges in Clark County lost little ground last year in their battle to keep up

with backlog of cases

The 33 District Court judges decided 78064 cases in the 2003 fiscal year which ended June 30 That was 840

fewer cases than the previous year

Still they managed to stay ahead of the 77136 new cases up 14 percent from the previous year

Were busy Were trying to stay on top of this Chief District Judge Michael Douglas said He said the public

the Nevada Supreme Court and the Legislature want the judiciary to be accountable and thats what the judges

in Clark County are striving for

The numbers were part of an annual report on the stats judiciary released today that said that District Court

judges statewide disposed of 105154 cases last fiscal year an increase of 8809 from fiscal 2002 The report

measured rulings on nontraffie cases

Even though Clark County courts lost some ground they outpaccd their counterparts in Washoe County per

capita by 61 percent the study showed

The 78064 eases an avenge of 2366 per judge was 61 percent more than the 17609 in Washoe County or

1467 cases on avenge for each of the 12 judges

If they had more filing they would have disposed of more eases Douglas said of Washoe County judges

In Washoe County the 17609 cases disposed of compared with 8892 in the previous year or nearly doubled

Ron Longtth administrator for the court in Washoe County said the judges disposed of big backlog

The report shows Nevada has fewer District Court judges per 100000 population than seven other Western

states While California has 4.3 judges in what is called Superior Court per 100000 population there are just

2.7 in Nevada

But the report also shows there are 1501 eases filed per Superior Court judge in California compared to the

1375 for District Court judges in Nevada

The Nevada Supreme Court according to the report decided 1889 cases last fiscal year down from the 1906

in the prior fiscal year It was the lowest number of ruling in the last four years It breaks down to an average

of 269 decisions per justice

But the backlog of cases also declined to 1426 the lowest number in the last four years The report said

Nevada has more cases filed per justice at 258 than most other appellate courts based on figures from the

National Center for State Courts

The study noted that Nevada is one of 11 states that does not have an intcnnediate court ol appeals something

the Nevada Supreme Court has been pushing The 2003 Legislature appioved proposed constitutional

amendment to allow creation of an intermediate court of appeals It would have to be approved by the 2005

Legislature and then placed on the 2006 ballot for ratification by the voters
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Justice Deborah Agosti who was ehiefjustice when the annual report was finalized said the courts in Nevada

are productive proactive and constantly stnving to improve the effective delivery of justice to our citizens

Ron Titus chief of the administrative office of the court said computerized ease management systems in many

courts have improved the ability to track and report caseloads

Titus reported there were 114540 new cases filed last fiscal year in the district courts more than 8000 from

fiscal 2002 Criminal filings actually decreased from 12191 in 2002 to 12001 in fiscal 2003 New civil suits

increased from 24143 to 28077 family eoutl cases rose from 43885 to 52258 and juvenile nontraffie eases

inched up to 222043 from 22148

The report said there were 182671 new nontraffie eases filed in the justice courts in the state It said 48228

were disposed of But the number of decisions did not include the Las Vegas Justice Court where there were

104889 new eases but there was no report available on the number of decisions made

In addition there were 416505 traffic and parking violalions filed with 353548 eases disposed of in justice

courts

There were 314159 eases filed in the municipal courts in Nevada with decisions made in 301193
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dramatic example of legislative intentions

gone astray can be derived in line of recent

California appellate decisions culminating in

the case of Vergos lvIcNeal 2007 146 Cal

App 4th 1387 Based on Vergos and few

other recent cases it now appears that nearly all

petitions for administrative mandamus are

subject to the anti-SLAPP motion procedure

with no limiting principle whatsoever The

case law developments that led to the Vergos

holding stand as monument to the futility of

legislation as remedy for power imbalances

among the economic strata of society

The anti-SLAPP statute was enacted in 1992 to

dcter thc type of litigation for which its

acronym stands Strategic lawsuits against

C-28

public participation This acronym referred to

growing tendency for powerful land

development interests to bring defamation

actions against environmental activists to deter

the activists from exercising their legal rights to

challenge large-scale development plans It

was widely perceived that these powerful real

estate interests were using their financial

resources to impose intolerable litigation costs

on activists so as to intimidate them from

participating in the public proceedings where

the developers plans were under consideration

To accomplish the purpose of the statute the

legislaturc authorized Special Motion to

Strike any complaint or cause of action that

seeks to impose liability for statcments made or
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actions taken in an exercise of constitutionally-

protected speech or the First Amendment
right

to petition the government for redress of

grievances The Special Motion to Strike is

filed as the defendants first responsive

pleading If the motion shows that the

complaint seeks to impose liability for

statement made or action taken in an exercise

of the right of free speech or petition then the

complaint or cause of action will be

immediately stricken with mandatory award

of attorney fees in favor of the defendant

unless in opposition the plaintiff demonstrates

probability of prevailing on the merits of the

claim

This statute was thought to be an effective

deterrent against the lawsuits it targeted

because in those suits developers were

bringing claims against activists without goal

of
prevailing on the merits but for the

collateral purpose of discouraging political

opposition by forcing the opponent to incur

intolerable litigation expenses So imposing

requirement of showing minimal merit acted as

precaution against suits that have financial

intimidation as their only goal while shifting

responsibility for attorney fees would deprive

the developers of the greatest single benefit

they otherwise receive from the tactic of

bringing litigation for the sole purpose of

financial intimidation

While the legislature primarily intended to

attach consequences to the tactics of powerful

developers and other corporate interests the

statute as drafted contained no limitation of the

classes of plaintiffs who could be subject to an

anti-SLAPP motion and no limit on the size or

power of the defendants who could bring the

motion Instead the Special Motion to Strike

could be filed by any defendant who could

establish that the conduct on which the alleged

liability is based is protected by the First

Amendment rights of free speech and petition

And there is no statutory requirement

governing the size or power of the plaintiffs

against whom the motion can be filed Any

defendant whose alleged liability arose from

constitutionally protected speech or petitioning

no matter how powerful could bring an anti

SLAPP motion against any plaintiff no matter

how weak and powerless the plaintiff might be

The anti-SLAPP statute originally designed as

tool to protect
weak interests from being

intimidated by powerful interests has now

itself become tool by which powerful

institutions and interests can in some cases

intimidate economically weak and relatively

powerless individuals Combined with

C-29

LH 0281

1126



concurrent trend in federal law which has

eliminated constitutional protection for the

work-related speech of public employees while

creating doctrine of free speech protection

for the government itself the new

interpretations of the anti-SLAPP statute have

vastly eroded the ability of public employees to

obtain hearing and evidentiary review of

disciplinary sanctions imposed on them by their

employers The new interpretation rendered in

the Vergos opinion will apparently make all

actions for administrative mandanms subject to

Special Motion to Strike This would vastly

erode the ability of public employees to obtain

hearing and evidentiary review of disciplinary

sanctions imposed on them by their employers

It would seem to similarly affect administrative

mandamus petitions seeking to challenge

governmental decisions to revoke or suspend

professional licenses It may subject private

employees action for wrongful termination to

Special Motion to Strike if the private

employer claims that the act of terminating the

employee was an exercise of free speech

In Vergos counsel for the Regents of the

University of California devised the idea of

using the anti-SLAPP statute to protect

employers from administrative mandamus

Exploiting few recent precedents that treat the

government as person for First Amendment

purposes the Regents persuaded the Court of

Appeal to recognize that the act of terminating

or disciplining public employee for cause is

an excrcise of free speech by the government

and consequently an employee who cannot

make preliminary showing of probability of

prevailing on the merits of the claim can be

required to pay the employers attorney fees

VERGOS McNEAL HOLDS THAT

THE ANTI-SLAPP STATUTE

PROTECTS HEARING OFFICER

SUED FOR DENYING GRIEVANCE

In Vergos the plaintiff brought an action

against Julie McNeal the Director of

Operations and Maintenance at University of

California at Davis for sex harassment and

failure to prevent sex harassment Defendants

also included the harasser and the Regents but

the Court of Appeal only reviewed the denial of

McNeals anti-SLAPP motion

Plaintiff Randy Vergos was an inspector

planner and estimator working under Allen

Tollefson who worked under McNeal Vergos

filed an internal grievance alleging sex

harassment against Tollefson McNeal acting

as hearing officer for Vergos grievance denied

the grievance arid wrote to Tollefson that it

was more likely that Vergos allegations did

not occur McNeal refused to take any action
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to protect McNeal from To 146 Cal

App 4th at 1390-1391

McNeal was named as an individual defendant

in Vergos cause of action based on 42 Usc

1983 The pleading alleged that McNeal

acting as agent for the Regents and under color

of state law denied Vergos grievance thus

violating Vergos right to be free of

discrimination and harassment and that the

Regents did not properly train McNeaI in acting

as hearing officer to decide grievances Id at

1391-1392

McNeal filed an anti-SLAP motion

challenging the 1983 claim alleging that the

complaint arose from her activities of hearing

processing and deciding plaintiffs grievances

in furtherance of her own First Amendment

right of petition and free speech Id at 1392

McNeals anti-SLAPP motion alleged that she

permissibly delegated the investigation of

Vergos sex harassment claims received

report that the claims were unsubstantiated had

no reason to believe the investigator was

biased was not biased herself and

communicated the results of the investigation

to Vergos who then failed to appeal the denial

through available further steps of the grievance

process Id at 1392-1393

The trial court denied the anti-SLAP motion

on the grounds the claim was based on

McNeals hearing processing and deciding of

Vergos grievance and was not based on the

content of what Defendant stated in any

proceeding or the exercise of the right to

petition... Id at 1394

The court of Appeal reversed and remanded

with instructions to grant the anti-SLAP

motion and award attorney fees to McNeal

The appellate court agreed with McNeal that

her statements and communicative conduct in

handling plaintiffs grievances .. are protected

by the anti-SLAPP statute because they

were connected with an issue under review by

an official proceeding authorized by law and

furthered the right to petition of plaintiff

and similarly situated employees Id

The court reasoned that Code of Civil

Procedure 425 16e2 authorized an anti

SLAPP motion where the action arises from

any written or oral statement or writing made

in connection with an issue under consideration

or review by legislative executive or judicial

body or any other official proceeding

authorized by law Id at 1395 italics omitted

Also taking into account sub e1
authorizing an anti-SLAP motion where the

action arises from any written or oral
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statement or writing made before legislative

executive or judicial proceeding or any other

official proceeding authorized by law the

appellate court held that neither e1 nor

e2 require the defendant to show public

issue or issue of public interest Id at 1395

citing Briggs Eden Council 1999 19 Cal

1106 1116-1117 1123 The court stated that

for communications made in official

proceedings it is the context or setting itself

that makes the issue public issue Id

The plaintiff argued that an action does not

arise from petitioning or speech activity

merely because it follows such activity and

that here he was suing McNeal for aiding and

abetting harassment Id at 1396 But the court

observed that plaintiffs own pleading

complained of McNeals hearing processing

and deciding of plaintiffs grievances Id

Noting that the trial court had denied the

motion on the basis that the claim against

McNeal was based on McNeals conduct not

the content of her statements the
appellate

court disagreed since hearing processing and

deciding of the grievances .. are meaningless

without communication of the adverse

results Id at 1397

II SAN BAMON CONTRA COSTA

COUNTY GOVERNMENT ACTION IS

C-32

NOT PROTECTED BY SLAPP IF IT

DOES NOT IMPLICATE FREE

SPEECHAND PETITION

The appellate court distinguished San Ramon

Contra Costa ounry Employees Retirement

Assn 2004 125 Cal App 343 which held

that an action seeking judicial review of the

decision of public entity is not subject to an

anti-SLAPP motion merely because the

decision is taken by vote after discussion at

public meeting The court in San Ran-ion

observed that the public entitys action of

increasing required contributions to pension

fund was not in itself an exercise of the right

of free speech or petition

The court in Vergos noted that plaintiffs relied

on San Rainon because it recognized that

government bodies may invoke 425.16 where

appropriate just like any private litigant and its

holding was based on the conclusion that the

Boards act the change in pension

contributions did not implicate free speech or

the right to petition Id at 1063 The court in

Vergos rejected plaintiffs argument because

San Ramon disavowed deciding any issue

concerning suits against individuals Id

The foregoing observation in Vergos means

the court appears to agree that government

bodies may invoke the anti-SLAPP statute the
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same as individuals and an individual

acting on behalf of the government is entitled

to invoke the anti-SLAPP statute The court

concluded We agree with McNeal that

narrow reading of the statute in plaintiffs favor

could result in public employees reluctance to

assume the role of hearing officer in such cases

and thus thwart the petitioning activities of

employees with grievances Id

Finally the court also agreed with defendant

that she acted in furtherance of the right to

petition within the meaning of 425.16 even

though it was not her own right to petition at

stake Id The court elaborated that the anti

SLAPP statute does not require that

defendant moving to strike .. demonstrate that

its protected statements or writings were made

on its own behalf rather than for example on

behalf of its clients or the general public Id

citation omitted

The court specifically declined to recognize an

exception to the anti-SLAPP statute and

reasoned that Hearing officers in official

proceedings deserve the protection of the anti

SLAPP statute Id

The San Rarnon opinion dodges both of the

broader propositions implications of extending

the anti-SLA.PP statute to protect the

C-33

government The court noted that amicus

briefs had argued that the government itself has

no First Amendment free speech rights but

since the case before it required only ruling

that the particular act of increasing pension

contributions did not implicate free speech the

court was not reaching the larger question

posed as to whether the First Amendment

protects
the government itself The opinion

also acknowledges that dicta in Mission Oaks

Ranch Ltd County of Santa Barbara 1998

65 Cal App 4th 713 in finding the civil

damages action before it to be SLAPP suit

had noted that petition for administrative

mandamus would be the proper remedy thus

implying that such petition would not be

SLAPP suit But contrary to that courts view

the fact that administrative mandamus is the

proper remedy does not exempt it from the

anti-S LAPP statute since it is well-established

that an administrative mandamus petition can

be found subject to the anti-SLAPP statute

See e.g Moraga-Orinda Fire Protection Dist

Weir 2004115 Cal App 4th

Ill TIlE GOVERNMENT IS NOW

RECOGNIZED AS PERSON FOR

FIRST AMENDMENT PURPOSES

The interpretation of the anti-SLAPP statute

found in Vergos thus has its roots in Mission

Oaks Moraga-Orinda and Schroeder Irvine
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City Council 2002 97 Cal App 174

Mission Oaks recognizes in passing that

administrative mandamus is the proper remedy

to challenge denial of land development

permit 65 Cal App 41h at 730 but does not say

that this exempts petition from the reach of

the anti-SLAPP statute Schroeder ironically

recognizes that SLAPP suits are brought to

obtain an economic advantage over the

defendant not to vindicate legally cognizable

right of the plaintiff 97 Cal App 4111 at 182

Yet the court resoundingly endorsed the

governments right to invoke the anti-SLAPP

statute rejected an argument by amicus curiae

that the government has no First Amendment

rights and held that government officials act

of voting is an act of free speech Id at 192 In

Moraga-Orinda acknowledges that the anti

SLAPP statute was intended to apply to large

corporations that can provoke prolonged

litigation not to an individuals relatively

simple mandamus petition But the court held

that no such limitation appears on the lace of

the statute and legislative history is irrelevant

because the statute is unambiguous and in any

event the history shows the statute is to be

broadly applied 115 Cal App 401 at 482 and

fn

c-34

The newly-broadened judicial interpretation of

the anti-SLAPP statute now imposes major

risk on any employee contemplating whether to

seek judicial review of termination or other

employment discipline Can the employee

avoid the anti-SLAPP statute by refraining

from suing for damages and limiting the

remedy to reinstatement No because SLAPP

has already been applied to petitions for civil

harassment which do not seek damages

Thomas Quintero 2005 126 Cal App 4th

635 642

Can the employee avoid the anti-SLAPP statute

by filing the mandamus petition against the

governmental body only without naming any

officials No because the San Ramon and

Vergos decisions hold that the government

itself has constitutional right of petition

which it would be exercising every time it takes

disciplinary action against an employee

The Vergos decision by granting the

government constitutional freedom of speech

and petition has now extended the anti-SLAPP

statute to the point where it applies to every

petition for administrative mandamus and

probably to every suit that challenges

government decision In that sense Vergos

takes another step in the readjustment of the

balance of power between individuals and
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government that was recently signaled by the

United States Supreme Court in Garcetti

Ceballos 2006 126 S.Ct 1951 The Ceballos

decision took away an individuals

constitutional protection for job-related speech

by recognizing it as speech of the government

in which the individual has no interest

Ceballos tells individual govermnent

employees they must say only what the

employer wants them to say or be terminated

and replaced with someone who will

Decisions such as Vergos complete the transfer

of power by recognizing that the constitutional

freedom of speech which previously protected

the employee making the communication now

fully protects the government entity that

dictates the content of what its employees may

express in their job -related communications

Thus the Vergos decision protects hearing

officer from liability for decision against the

employee but Ceballos leaves the hearing

officer with no protection against the employer

for making decision in favor of the employee

Under this scheme it seems unlikely that any

hearing officer would dare decide case

contrary to governmental employers

interests And of course San Ramon protects

not only the hearing officer but also the

governmental employer itself in an

administrative mandamus action

IV ROUTINE ADPVHNISTRATIVE

MANDAMUS PETITIONS ARE NOW
SUBJECT TO THE ANTI-SLAPP

STATUTE
it therefore seems that in view of the San

Rainon and Vergos decisions all employers

served with petitions for administrative

mandamus challenging employment decisions

are entitled to file an anti-SLAPP motion on the

basis of 425.16e1 as written or oral

statement or writing made before legislative

executive or judicial proceeding or any other

official proceeding authorized by law and

as written or oral statement or writing made

in connection with an issue under consideration

or review by legislative executive or judicial

body or any other official proceeding

authorized by law The employee must then

make preliminary showing of likelihood of

prevailing on the merits or the petition is

summarily stricken with an award of attorney

fees to the employer

It is not entirely certain that Vergos will trigger

flood of anti-SLAPP motions to counter

administrative mandamus petitions
The rule is

windfall that public employers do not really

need and as practical matter the government

will not often be in position to be able to

execute judgment for attorney
fees against

terminated employee

C-35
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From the perspective of judicial economy an

anti-SLAPP motion to challenge petition for

administrative mandamus is quite wasteful

requiring the judge to rule on the same

evidence twice first under the probability of

prevailing standard then under the applicable

substantive standard be it independent

judgment or substantial evidence Where the

matter is to be decided by the judge sitting

without jury Code of Civil Procedure

1094.5 the preliminary showing of probability

to prevail on the merits is equal to the final

showing the court merely predicts what the

court will do then does it

There are actually at least two procedural

advantages an employer would receive from

filing an anti-S LAPP motion to strike

mandamus petition First if the governmental

entity is able to drag its feet in preparing the

hearing transcripts so they are not available in

time for the anti-SLAPP motion to be heard

the court can strike the petition on the basis that

plaintiff failed to show probability of

prevailing that the anti-SLAPP statute places

the burden on plaintiff to immediately

demonstrate the requisite probability of

prevailing and the court is not required to go

beyond the pleadings and any declarations then

available to make its ruling CCP

425.16b2 and 425.16g lhis may sound

C-36

draconian but 110 more so than the underlying

rule of Vergos itself

But even assuming the hearing transcript is

available an anti-SLAPP motion unilaterally

gives the employer free dress rchearsal for its

defense which the employee is incidentally

forced to finance If the employer pievails on

the motion the ease is over and the employee

owes attorney fees But if the employee

survives the motion under the probability

standard the ruling will cducate the employer

as to where it needs to improve its arguments

The anti-SLAPP motion thus gives the

employer second chance to presnt its legal

arguments luxury the employee never

receives

It is difficult to predict how widespread the use

of anti-SLAPP motions will be against

mandamus petitions Some governmental

bodies will not want to bother chasing their

fired employees for attorney fees Others will

want to use the tactic for its intimidating effect

When this happens the anti-SLAPP regime

will have come full circle as weapon for the

government to intimidate individuals who seek

to use the courts to question its decisions

lhat the government itself has right to

freedom of speech is perverse twist of
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constitutional construction It does not follow

from treating the government as fictitious

person for some purposes that the

government itself has right to claim the

benefit of the constitutional freedom of speech

It is the governments raw power to silence an

individual that makes it necessary and even

possible to recognize freedom of speech

The constitutional freedom of speech

spccifically means protection against being

silenced by the government It means the

government is restricted from prohibiting

punishing or imposing burdens on expressive

communication of individuals The only effect

of recognizing freedom of speech is to restrict

the government from doing something it has

the raw power to do It is because of this raw

governmental power to silence individuals that

the body politic has deemed constitutional

protection necessary and appropriate

Governmental speech does not need this

constitutional protection which would amount

to protection from itself The anomaly of the

outcome that flows from the recognition of

governmental right of free speech is

compounded by treating the termination of an

employee as an act of communication It is

true that the termination is communicated to the

employee But the termination is not effected

by telling the employee about it the

termination is effected by no longer paying the

employee or accepting tender of work

performance Even if the First Amendment

may protect an employers statgment that the

employee is fired it should not protect the

official conduct involved in separating the

employee from the position

To put it simply the employer has

constitutional right to tell the employee

Youre fired but that statement does not

fire the employee any more than murderer

can be executed by telling him Youre

dead

Stay safe

Michael Stone is the firms founding partner and principal shareholder He has practiced
almost

exclusively in police law and litigation for 27 years following 13
years as police officer supervisor

and police attorney

Marc Berger is the firms senior law and motion and writs and appeals specialist He has been

associated with Michael Stone since 1986
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JUSTiCE COURT LAS VEGAS TOWNSHIP

CLARKCOUNTYNEVADA ªL LI

IN TI-LIE ADMINISTRATIVE MATTER ..

1-03

REGARDING CIVIL CASE FILINGS

WHEREAS Rule 6.5b of the Justice Court Rules for the Las Vegas Township

JCRLV requires the Chief Judge to quality and continuity of services necessary to the

10 operation of the court and to the courts calendar and

II WHEREAS during the last few months of last year the Court was faced with

12 heightened backlog of civil cases to be processed due to significant staff shortages and budgetary

13 constraints along with difficult conversion to new case management system and

14 WHEREAS the backlog was so severe that former Chief Judge Ann Zimmerman

15 previously authorized the temporary closure of the Civil Customer Service Counter in order for

16 staff to focus on eliminating that backlog and

17 WHEREAS it has come to the Courts attention that many civil cases during the

18
applicable time period were not processed with sufficient time for attorneys to be able to comply

19 with the dictates of JCRCP 4i and

20 WHEREAS JCRCP 4i declares that if service of the summons and complaint is not

21 made upon defendant within 120 days after thc filing of the complaint the action must be

22 dismissed as to that defendant without prejudice upon the courts own initiative and

23 WHEREAS the rule further contemplates that party may file motion to enlarge the

24 time for service based upon showing of good cause why such service was not made within the

25 120-day period and

26 WHEREAS the rule declares that showing of good cause the court shall

27 cxtend the time for service and set reasonable date by which service should be made and

28

C-38
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WifEREAS the Court believe that all affected cases during the applicable time period

should be granted an extension of time for service based upon the good cause related to the

prior backlog in the Civil Division therefore

IT IS HEREBY ORDERED that for all civil cases filed during the period of July

2010 through December 31 2010 plaintiffs will be entitled to an extension of time to serve the

summons and complaint without having to file motion to request that extension of time and

IT IS HEREBY ORDERED that the civil cases governed by this Order shall be those

cases set forth at Exhibit which is lengthy separate document that is on file with the Las

Vegas Justice Court Clerks Office and available for public inspection and

10 IT IS HEREBY ORDERED that the extension of time granted by this Order shall

11 remain in effect until June 15 2011 and

12 iT 15 FURTHER ORDERED that if civil case was filed during the period of July

2010 through December 31 2010 and that case was subsequently dismissed for failure to

14 comply with JCRCP 4i this Order may be cited as basis for Motion to Set Aside the

15 Dismissal and

16 IT IS FURTHER ORDERED that all civil cases encompassed by this Order may be

17 subject to future dismissal under JCRCP 4i if service of the summons and complaint is not

18 made within the extension of time granted by this Order and

19 IT IS FURTHER ORDERED that this Order shall be effective immediately and shall

20 remain in effect unless amended or rescinded by subsequent administrative Order

21

23 Dated this Zday of 2011

27 KAREN BENNETT-HARON

28 CHiEF JUDGE OF THE LAS VEGAS JUSTICE COURT

-2-
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Case 211-ce 1571-RSM Document 55 Filed O3/2 Page of 13

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE

10

LARRY JOE DAVIS JR an individual

12

Plaintiff CASE NO Cl 1.-1571RSM

13

ORDER ON SPECIAL MOTION TO
14 STRIKE PURSUANT TO RCW 4.24.535

AVVO INC Washington corporation d/b/a
15

Avvo.com

16
Defendants

17

18
This matter is before the Court for consideration of special motion to sthke filed by defendant

19

Avvo Inc Avvo Dkt 47 This motion is brought pursuant to Washingtons anti-SLAPP law

20
RCW 4.24.525 Plaintiff has opposed the motion After careflil consideration of the record and the

21

parties memoranda the Court has determined for the reasons set forth herein that the motion shall be

22
granted

23

BACKGROUND
24

_______________________

25 SLAPP in the statutory context is an acronym for Strategic Lawsuits Against Public

Participation In passing RCW 4.24.525 the legislature expressed concern over lawsuits brought
26 primarily to chilI the valid exercise of the constitutional rights of freedom of speech and petition for the

redress of grievances RCW 4.24.525 Notes 2010 118 The statute provides for the rapid
27 resolution of special motion filed by the defendant to strike the SLAPP

28 ORDER
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10

11

12

13

14

15

16

17

19

20

21

22

23

24

25

26

27

28

Plaintiff Larry Joe Davis Jr. is Florida attorney board-certified in 1-lealth Law According to

the website of the Florida State Bar Association board certification is program by which licensed

attorneys may become recognized for special knowledge skill and proficiency in designated area of

practice.2 The certification process involves earning passing grade on an examination peer review

assessment and satisfaction of the certification areas continuing legal education requirements

Florida attorney who is board certified may use the designation Board Certified Expert or

Specialist Id

Defendant Avvo operates website that provides profiles of many lawyers doctors and dentists

in the U.S including area of practice or specialty disciplinary history experience peer endorsements

and client or patient reviews The lawyer section of the website is searchable by area of practice and

location.3 The information is gathered from publicly available material including state bar associations

state courts and lawyers and finns websites Declaration of Joshua King Dkt Exhibit 16 The

profile contains an Avvo numerical rating zero to ten calculated mathematically from information in

the lawyers profile including years in practice disciplinary actions professional achievements and

industry recognition Id Exhibit 25 The rating is intended to guide the public in finding suitable

qualified lawyer Id Exhibit An attorney cannot change his rating by request to Avvo but he or she

may register on the Avvo website claim his or her profile and update information regarding work

experience practice areas and professional achievements any of which may change the rating Id

Clients may submit reviews which may also change the rating

Plaintiff filed this action for libel and violation of two Florida statutes in Florida state court on

August 26 2010 Dkt He asserted in that complaint that he first learned of his Avvo profile and

rating on August 19 2010 when prospective client called him to ask for help with an employment

issue involving hostile environment claim Complaint Dkt She told plaintiff she called him

because he was the lowest rated employment lawyer and she assumed he would be desperate for

http//www.floridabar.org/divcom1pi/certsect.nsVcertifications accessed on March 22 2012

http//www avvo.com/find-a-lawycrrefhomepa ge accessed on March 22 2012

ORDER -2
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employment Id 11

Plaintiff informed the caller that he was not low-ranking employment lawyer but rallier

Board Certified health law attorney and declined to represent her Id 1112 After concluding the

telephone call plaintiff visited the Avvo.com website and saw that his practice area was depicted by

pie chart which stated 100% employment/labor law He then went to log on to his profile page and

attempt to correct the misinformation which included an inconect business address and blatantly

incorrect practice area Id 14 He alleges that after participating in the Avvo.coni website he saw

his rating go from 4.3 to 5.0 Id 15 Then over the next several days he attempted to delist

himself from the website entirely but was unable to do so Id 16 As result of his efforts

10 according to plaintiff his rating dropped to 3.7 accompanied by caution in red letters Id Plaintiff

11 has provided screen shots of other attorneys profiles but none of his own to demonstrate these

12 changes Declaration of LarryJoe Davis Jr Dkt 20 Exhibits The Court notes that at this

13 time plaintiffs profile page displays no photograph and shows rating of 4.4 concern in red

14 letters together with the statement also in red that this lawyer has been disciplined by state licensing

15 authority together with link to more information regarding the disciplinary action.4 Plaintiffs area of

16 practice is still listed on his profile as 100% employment/labor despite the fact that he has the power

17 to change that entry There are two very positive five-star client reviews

18 Plaintiff filed an amended complaint shortly after filing the original and served copy on

19 defendant on September 14 2010 Dkt The amended complaint changed the date that plaintiff

20 learned of his Avvo profile and low rating to August 17 2010 deleted the causes of action for libel and

21 added claim of.invasion of privacy/false light Dkt The action was removed to the United States

22 District Court for the Middle District of Florida on October 19 2010 on the basis of the parties

23

24

25

26

http//www.avvo.com/attorneys/33 701 -fl-larry-davis-I 295960.htinl accessed on March 22
27 2012
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diversity.5 Dkt /ll

After defendant filed motion to dismiss for failure to state claim pursuant to Fed.R.Civ.Proc

12b6 Plaintiff filed Second Amended Complaint Dkt 12 The Second Amended Complaint

was stricken by the court for failure to obtain leave of court before filing as required by Fed.R.Civ.P

15a2 Dkt 14 Defendant then moved pursuant to 28 U.S.C 1404a to transfer the action to this

district pursuant to forum selection clause on the Avvo.com website and other factors Dkt 15

Before the court ruled on the motion to transfer plaintiff sought leave to amend his complaint third

time Dkt 21 The motion was granted and plaintiff filed his Third Amended Complaint on April 25

2011 Dkt II 26 The Third Amended Complaint which is now the operative complaint in this case

10 asserts three causes of action under Florida law regarding the alleged misrepresentation of plaintiffs

11 address and practice area and the use of his photograph in his profile He does not challenge his rating

12 or the mention of disciplinary action

13 After the Third Amended Complaint was filed defendant filed in rapid succession motion to

14 strike designated paragraphs of the Third Amended Complaint Dkt 30 motion to dismiss for lack

15 of subject matter jurisdiction and/or failure to state claim Dkt 31 and renewed motion to transfer

16 venue to the Western District of Washington Dkt 32 The motion to transfer was granted and the

17 case was transferred to this Court on September 29 2011 Dkt 43 44 The Florida district court

18 specifically found that plaintiff licensed and board-certified attorney agreed to the Terms of Use on

19 the Avvo.com website including the forum selection clause when he registered and logged in to update

20 his profile Order Dkt fi 43

21 After transfer defendant did not renew the previously-filed motion to strike and motion to

22 dismiss for lack of subject matter jurisdiction in this Court Instead on November 2011 defendant

23

Although the amended complaint did not plead sum certain as damages defendant met the

24 burden on removal of establishing that the jurisdictional amount of $75000 has been met by pointing to

settlement demand for $145000 with an apology or $175000 without an apology presented by
25 plaintiff after he filed suit Notice of Removal DIrt defendant may use the amount demanded by

the plaintiff as settlement as evidence that the amount in controversy exceeds the jurisdictional

26 minhnum Conn Peismart Inc 281 3d 837 840 9th Cir 2002 Plaintiffs demand was not

clearly excessive in light of the fact that his amended complaint includes requests for actual damages
27

punitive and exemplary damages and statutory attorneys
fees on four separate claims Dkt

28 ORDER-4
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filed the motion to strike the complaint pursuant to RCW 4.24.525 that is currently before the Court for

consideration This Court has jurisdiction over the matter pursuant to 28 U.S.C 1332al

DISCUSSION

Legal Standard

The Washington anti-SLAPP Act is intended to address lawsuits brought primarily to chill the

valid exercise of the constitutional rights of free speech and petition for redress The legislature found

that it is in the public interest for citizens to participate in matters of public concern and to provide

information on public issues that affect them without fear of reprisal through abuse of the judicial

process RCW 4.24.525 Senate Bill 6395 Laws of 2010 Ch 118

10 The law provides in relevant part that party may bring special motion to strike any claim

11 that is based on an action involving public participation as defined in the statute RCW 4.24.5254a

12 The section applies to any claim however characterized that is based on an action involving public

13 participation and petition RCW 4.24.5252 An action involving public participation includes

14 oral statement made in place open to the public or public forum in connection with an issue of

15 public concern and other lawfUl conduct in fUrtherance of the exercise of the constitutional right of

16 free speech in connection with an issue of public concern. RCW 4.24.5252 and

17 An anti-SLAPP law provides relief to defendant which is in the nature of immunity from suit

18 Batzel Smith 333 3d 1018 1025 9th Cir 2003 addressing Californias anti-SLAPP statute In

19 passing the law the Washington legislature noted concern regarding both the chilling effect on the valid

20 exercise of the constitutional right of freedom of speech and the chilling effect of the costs associated

21 with defending such suits RCW 4.24.525 notes 2010 Ch 118 The statute accordingly provides for

22 an award of attorneys fees and costs plus statutory award of$ 10000 to defendant who prevails on

23 an anti-SLAPP motion RCW 4.24.5256ai ii ConverÆely if the Court finds that the anti-

24 SLAPP motion to strike was frivolous or brought solely to cause unnecessary delay costs attorneys

25 fees and $10000 shall be awarded to the opposing party RCW 4.24.525.6bi ii The special

26 motion to strike is therefore not without risk to the moving party

27 To prevail on the special motion to strike the defendant bears the initial burden of showing by

28 ORDER-S
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preponderance of the evidence that the plaintiffs claim is based on an action involving public

participation or petition If this burden is met the burden shifts to the plaintiff to establish by clear and

convincing evidence probability of prevailing on the claim If the plaintiff meets this burden the

motion to strike will be denied RCW 4.24.525.4b

II Analysis

The Court has no difficulty finding that the Avvo.com website is an action involving public

participation in that it provides information to the general public which may be helpful to them in

choosing doctor dentist or lawyer Further members of the general public may participate in the

forum by providing reviews of an individual doctor or lawyer on his or her profile page The profile

10 pages on the Avvo.com website constitute vehicle for discussion of public issues.. distributed to

11 large and interested community New York Studio Inc Better Business Bureau ofAlaska Oregon

12 and Western Washington 2011 WL 2414452 at W.D.Wash June 13 2011 Therefore the burden

13 shifts to plaintiff to show by clear and convincing evidence probability of prevailing on his Florida

14 state law claims

15 Before turning to plaintiffs claims the Court must consider his assertion that this motion is

16 untimely He contends that since the Third Amended Complaint was filed and served on April 25 2011

17 the deadline to file this motion was June 26 2011 pursuant to RCW 4.24.5255a The cited section

18 states in relevant part The special motion to strike may be filed within sixty days of the service of the

19 most recent complaint or in the courts discretion at any later time upon terms it deems proper

20 RCW4.24.5255a The use of the term may instead of the mandatory shall means that this is not

21 firmdeadline to be applied in all cases In light of the fact that the action was not transferred to this

22 Court until September 20 2011 the Court finds that the November 2011 filing is timely

23 Plaintiffs Third Amended Complaint asserts three causes of action under Florida law false

24 advertising in violation of Pta Stat Section 817.41 unauthorized use of likeness for

25 commercial purpose in violation of Fla Stat 540.08 and violation of the Florida Deceptive and

26 Unfair Trade Practices Act Fla Stat 501.204 FDUTPA Third Amended Complaint Dkt 26
27 pp 10-12 Defendant asserts in die first instance that Washington law not Florida law applies to all

28 ORDER-6
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of plaintiffs claims because lie specifically agreed to that under the Terms of Use when he registered

on tile Avvo.com website

The Terms of Use agreement states iii relevant part that

These Site Terms and your use of the Site shall be governed by and construed in accordance

with the law of the State of Washington applicable to agreements made and to be entirely

performed within the State of Washington even if your use is outside the State of

Washington without resort to its conflict of law provisions You agree that with respect

to any disputes or claims .. any action at law or in equity arising out of or relating to the

Site or these Site Terms shall be filed only in the state and federal courts located in King
County Washington

Declaration of Joshua King Dkt 16 3-9 Exhibit As noted above the district court in Florida

held that plaintiff is bound by the Terms of Use when it enforced the forum selection clause The court

10 also addressed the enforceability of the choice of law provision noting that

11 Washington and Florida courts review the enforceability of choice of law provisions under

standard similar to that set forth in Section 187 of the Restatement Second of Conflict

12 of Laws i.e whether choice of law clause would violate the public policy of the state

with the materially greater interest

13

Order of Transfer Dkt 46 citing In re DirecTVEarly Cancellation Litigation 738 Supp 2d

14

1062 1088-90 C.D.Ca 2010 The court found that the Washington Consumer Protection Act RCW
15

19.86.020 WCPA and the FDUTPA are substantially similar and that even if this Court were to

16

apply the WCPA to plaintiffs claims and assuming that the WCPA is more restrictive than the

17

FDUCPA the enforcement of the forum selection clause would not deprive plaintiff ofhis day in court

18

Id

19

This Court applies the choice-of-law principles of the transferor court Shannon- Vail Five Inc
20

Bunch 270 3d 1207 1210 9th Cir 2001 Florida law holds that contractual choice of law

21

provisions are presumptively valid Gaisser Portfolio Recovery Associates LLC 593 Supp 2d
22

1297 1300 S.D.Fla 2009 Florida enforces choice-of-law provisions unless the law of the chosen

23

forum contravenes strong public policy Mazzoni Farms Inc P.1 DuPont de Nemours Co 761

24

So 2d 306 11 Fla 2000 Nowhere does plaintiff argue that analysis of his claims under

25

Washington law would contravene strong public policy He simply contends that section 501.21

26

27
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the Florida Statues is not waivable by any of Use Plaintiffs Response Dkt if That

assertion is not responsive to the choice of law question Further the Florida district courts

determination that the WCPA and FDUTPA are substantially similar7 and that application of

Washington law would not be unfair to plaintiff constitutes finding that such application would not

contravene strong public policy This Court therefore finds that the choice-of-law clause is enforceable

and that the WCPA not the FDIJTPA shall apply to plaintiffs claims.8

The WCPAs citizen suit provision states that person who is injured in his or her business

or property by violation of the act may bring civil suit for injunctive relief damages attorney fees

and costs and treble damages RCW 19.86.090 To prevail on private WCPA claim plaintiff must

10 prove an unfair or deceptive act or practice occurring in trade or commerce affecting the

11 public interest injury to the plaintiffs business or property and causation Faiiag Partners

12 Insurance Co of Washington 166 Wash 2d 27 37 2009 citing Hangman Ridge Stables Inc

13 Safeco Title Insurance Co 105 Wn 2d 778 784 1986 The causation element may be met by

14 demonstrating that the deceptive acts induced the plaintiff to act or refrain from acting and the

15 plaintiffs damages were brought about by such action or failure to act Fidelity Mortgage Co

16 Seattle Times Co 131 Wash App 462 468-69 2005

17 In the Third Amended Complaint plaintiff identifies the deceptive acts or practices as the

18 misrepresentation of his practice area together with the misappropriation of his image and placement on

19 his profile page He claims that his listing on the website was deceptive to the public to consumers to

20
_______________________

21 6Section 501.211 provides private right of action under the FDUTPA to anyone aggrieved by
violation of this part Fla.Stat 501.2111

22

The court compared Fla.Stat 50 1.2041 which prohibits methods of competition
23 unconscionable acts or practices and unfair or deceptive acts or practices in the conduct of any trade or

commerce with RCW 19.86 which prohibits unfair methods of competition and unfair or deceptive
24 acts or practices in the conduct of any trade or commerce Order of Transfer Dkt 43

25 Treating plaintiffs claims under the WCPA instead of the FDUTPA is not prejudicial to

plaintiff in terms of the ruling on this motion to strike The private right of action under the FDUTPA is

26 tempered by provision requiring the plaintiff to post bond to indemnify the defendant for damages
including attorneys fees in the event the action is found to be frivolous lacking in legal or factual

27 merit or brought for the pose of harassment Fla.Stat 501.2113

28 ORDFR-8

C-47
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other lawyers and specifically to the potential client referenced herein Third Amended Complaint

Dkt 26 43 He asserts that this misrepresentation of his practice area is an attempt by Avvo.coni to

coerce lawyers by illegal and tortious conduct on an epidemic scale to correct mislistings and is an

actionable trade practice id 41

As noted by the Florida district court both the WCPA and the FDUTPA require that the

deceptive act occur in trade or commerce This Court has previously held that Avvo.corn does not

engage in trade or commerce John Henty Browne Avvo Inc 525 Supp 2d 1249 1254

W.D.Wash 2007

Trade and commerce are defined as the sale of assets or services Avvo collects

data from public sources attorneys and references rates attorneys where appropriate and

10 provides both the underlying data and the ratings to consumers free of charge No assets or

services are sold to people who visit the site in the hopes of finding lawyer and no charge

11 is levied against attorneys or references who choose to provide information It is hard to

imagine how an information clearinghouse and/or ratings service could be considered

12 commerce... Instead plaintiffs argue that Avvos offer to sell advertising space to

attorneys transforms all of defendants activities into trade or commerce The advertising

13 program is separate and distinct from the attorney profiles that are the subject of plaintiffs

complaint

14

Id The Court ruled that Avvos publication of information and ratings based on available data is not

15

trade or commerce and cannot form the basis of CPA claim Id

16

Plaintiff seeks to distance his claim from this result by asserting that the Browne opinion

17

this Court stated at 1254 that the placement of paid advertising in free listing of brokerage rates would
18

make such list commercial speech Plaintiffs Response Dkt 50 citing Fidelity Mortgage
19

Corp Seattle tunes Co 131 Wash App at 470 This statement miseharacterizes the ruling in

20

Browne Referring to Fidelity Mortgage the Court stated that the court found that newspapers
21

publication of mortgage rates from various lenders was not in the absence of payment from the lenders

22

trade or commerce On the other hand the same rate chart could be considered trade or commerce if the

23

newspaper accepted an advertising fee in exchange for including lender in the chart Browne 525

24

Supp 2d at 1254 The Court thus distinguished hypothetical situation where newspaper accepted

25
fee for including lender in the chart from the Avvo.com website where the fiee attorney profiles and

26

the advertising images on the right side of the webpage are separate and distinct

27

28 ORDER-9

C-48
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Plaintiff thus cannot assert claim under the WCPA for the alleged misrepresentation of his

practice area or the use of his image as these are part of his profile which under Browne is not trade or

commerce However in his response to the motion to strike he clarifies that his claim concerns

different deceptive act or practice that he contends is related to Avvos business model This

argument arises from his allegation in the Third Amended Complaint at 41 noted above that the

misrepresentation of his practice area is an intentional act by Avvo to induce him to register on the

website to correct the misrepresentation.9 This profile-based content-based ad space is on information

and belief one of two primary revenue generators for Defendants the other being the Avvo Pro

membership to stop the targeted ads of course Plaintiffs Response Dkt 50 Plaintiff thus

10 contends that lawyers are induced to apply for Pro membership to prevent competitors ads from

11 appearing on their profile pages He states That is in fact apparently one of the primary selling points

12 of the Avvo Pro membership Id The Court accepts this as plaintiffs statement of the deceptive

13 act or practice which forms the basis of his WCPA claim

14 Plaintiff has presented no evidence let alone clear and convincing evidence to demonstrate that

15 there is any probablily of prevailing on his WCPA claim He points to no evidence in the record to

16 support the conclusory allegations regarding Avvos advertisements Indeed he has provided no

17 evidence at all he has merely verified the allegations set forth in his Third Amended Complaint

18 Affidavit of Larry Joe Davis Dkt 51 complaint is not evidence Plaintiff has submitted no separate

19 declaration of facts within his personal knowledge which support his claims as contemplated under

20 RCW 4.24.5254c In determining whether party has established by clear and convincing evidence

21 probability of prevailing on claim the court shall consider the pleadings and supporting and opposing

22 affidavits stating the facts Instead of presenting an affidavit plaintiff asserts in his response that if

23 one were to search on Avvo for particular well-known lawyer such as well-known Board Certified

24
__________________________

25 This allegation of an intentional act to coerce lawyers contradicts the pleading at 38 that the

mistake is simply the result of careless programming Avvo.coms computer program was not

26 designed properly and in rush to list and rate 90% of lawyers in the United States allowed the

program to run rampant making reckless mistakes as was the case here and with the other Board
27 Certified lawyers mentioned herein Third Amended Complaint Dkt 26 38

28 ORDER-lO

C-49

LH 0301

1146



Case 211-c 1571-RSM Document 55 Filed O3/2 Page 11 of 13

l-Jealth Lawyer when one is directed to that lawyers page one would likely see an advertisement for

competing lawyer as Plaintiff did in August 2010 which competing lawyer has paid Avvo to have that

ad placed on the listed lawyers page Plaintiffs Response Dkt 50 These speculations as to

what one would likely see are not evidence Nor has plaintiff alleged how this allegedly deceptive

act of Avvo induced him to act or refrain from acting in some manner so as to establish causation for

his loss Fidelity Mortgage Jo 131 Wash App at 468 Finally he has not alleged any actual

damages caused by the deceptive act

In his complaint plaintiff pleads in general terms that Defendants actions have damaged

Plaintiff individually as well as many other lawyers in Florida and Defendants actions have misled

10 consumers in Florida Third Amended Complaint Dkt 26 51 He requests actual damages in

11 addition to declaratory and injunctive relief but nowhere in the complaint does he state what monetary

12 loss he actually suffered While plaintiff purports to represent the interests of other Florida attorneys

13 and the general public in this matter he may only request monetary damages for his own losses

14 In his response to the motion to strike he clarifies that he was directly damaged by the time

15 wasted on the phone with potential client that had been misled by the Avvo.com site Plaintiffs

16 Response Dkt 50 11 lie estimates his loss at one-half hour of his time which he bills at $350 an

17 hour for total of $175 lie asserts there were other calls so his damages are not de minimus or

18 speculative especially on massive scale Id The problem however is not that his loss is de

19 mininius but that it does not flow from the alleged deceptive act According to the allegations of the

20 complaint the prospective client called him and wØsted his tinw solely because of his profile she

21 erroneously thought he was low-ranking attorney who practicedlOO% employment law Third

22 Amended Complaint Dkt 26 22 Under Browne information on the profile page cannot serve as

23 the basis for WCPA claim Plaintiff is fully aware of this as he seeks to distinguish his consumer

24 fraud claim and escape the Browne bar by defining the alleged deceptive act as arising from the

25 advertisements placed on the profile page Yet he has alleged no damages flowing from that deceptive

26 act Indeed it would be contrary to the allegations of the complaint for him to do so as he alleges that

27 the prospective client called him in spite of the advertisements of other
attorneys on his page not

28 ORDER-ll
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because of them

Plaintiff has failed to produce any evidence that would demonstrate probability of prevailing

on his WCPA claim Nor has lie brought forth any evidence to support his false advertising and misuse

of his likeness claims or argued any elements of these torts under Washington law Plaintiff was put on

notice by the Order of Transfer that he is bound by the Tenns of Use and as an experienced attorney he

should have anticipated that this Court would find him bound by the choice of law provisions therein

Yet he chose to oppose the motion to strike solely under Florida law and failed to come forward with

any evidence to support his claims even under Florida law As plaintiff has not produced clear and

convincing evidence to demonstrate probability of prevailing on any of his claims the motion to strike

10 under RCW 4.24.525 shall be granted as to all claims

11 CONCLUSION

12 Defendant has met the burden under RCW 4.24.5254b of demonstrating that plaintiffs

13 claims are based on an action involving public participation or petition in an issue of public concern

14 The burden therefore shifts to plaintiff to show by clear and convincing evidence probability of

15 prevailing on his claim Plaintiff has failed to produce or point to such evidence The special motion to

16 strike Dkt 47 is accordingly GRANTED as to all claims and this action is DISMISSED

17 Pursuant to RCW 4.24.5256aI and iidefendant as the prevailing party is entitled to costs

18 of litigation and reasonable attorneys fees incurred in connection with each successful motion together

19 with statutory award of ten thousand dollars Defendant shall accordingly make application to the

20 Court for reasonable attorneys fees incurred in bringing the motion to transfer venue Dkt 32 and

21 this motion Dkt 47 Such application shall be filed within three weeks of the date of this Order and

22 shall be noted on the Courts calendar for the third Friday thereafter so plaintiff may have an

23 opportunity to respond

24 II

25

26 1/

27

28 ORDER-J2
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Judgment shall be entered after the Court has determined the amount of reasonable attorneys

fees and shall include such amount

Dated this 28 day of March 2012

RICARDO MARTffJEZT
UNITED STATES DISTRICT JUDGE
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ASSEMBLY AGENDA

COMMITTEE ON JUDICIARY

Room 3138 of the tegisletive Builc5rig 401 Carson St Carson City NV
Virleoconferenced to Room 4401 of the Grant Sawyer State Office Building 5556 Washington Ave Las Vegas WV

S.B 118

5.8 356

S.B 389 Ri

8.8 424 Ri

Revises provisions relating to forfeiture of property BDR 4-462

Revises provisions relating to real property 808 9-824

Revises provisions relating to real property BDR 9-601

Revises provisions relating to foreclosures BDR 3-1 113

5.8 71

S.B 103 Ri

5.8 106 Ri

5.8 i69 Ri

5.8 286 Ri

WORK SESSION

work session is scheduled on previously heard measures which may include the following

Revises provisions governing sentencing of certain criminal offenders and determining eligibility

of certain prisoners for parole BDR 14-447

Revises the period of limitation for crimes relating to the sexual abuse of child BDR 14-i 77

Revises various provisions relating to judicial administration BDR 14-509

Revises provisions governing criminal penalties BDR 15-495

Provides immunity from civil action under certain circumstances BDR 3-675

S.8 347

5.8 419

5.8 432

Public comment

Requires the Advisory Commission on the Administration of Justice to consider certain matters

relating to parole BDR 5-1050

Revises provisions relating to marriage BDR 11-1107

Revises provisions governing the regulation of taxicabs BDR 58-1073

Matters continued from previous meeting

Please note that testimony and exhibits submitted to the Senate committee at the first hearing will not be carried over

for the hearing in the Assembly Committee on Judiciary Materials for consideration by the Assembly committee must

be resubmitted Unless waived by the Chairman proposed amendments written testimony and other documents for

the record must be submitted electronically in PDF format to the Committee Manager at AsmJud@asm.state.nv.us no

later than 500 p.m the business day before the meeting Proposed amendments must include the Bill and/or

Resolution number statement of intent and the name and contact information of the amendment sponsor Please

bring 20 copies of your prepared statements proposed amendments and handouts to the Committee meeting

lf yot cannot attend f/ta meeting you can Ifsren ro it five over the internet The address for the legislative webs ite is

hrrp//www.lag.state.nv.us For audio broadcasts click on the link Calendar of Meetings/View

Nore Wa are pleased to make reasonable accommodations for members of the public who are disabled and wish to attend the

meeting If special arrangements for the meeting are necessary please notify the Assembly Committee on Judiciary at

775 584.8566

Indicates the reprinr number of the bill/resolution being considered

PLEASE PRO ViDE 20 COPiES OF YOUR DOCUMENTS

Meeting ID 1128
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MINUTES OF THE MEETING
OF THE

ASSEMBLY COMMITTEE ON JUDICIARY

Seventy-Seventh Session

May 14 2013

The Committee on Judiciary was called to order by Chairman Jason Frierson at

817 a.m on Tuesday May 14 2013 in Room 3138 of the

Legislative Building 401 South Carson Street Carson City Nevada The

meeting was videoconferenced to Room 4401 of the Grant Sawyer State Office

Building 555 East Washington Avenue Las Vegas Nevada Copies of the

minutes including the Agenda Exhibit the Attendance Roster Exhibit

and other substantive exhibits are available and on file in the Research Library

of the Legislative Counsel Bureau and on the Nevada Legislatures website at

nelis.leg.state.nv.us/77th201 In addition copies of the audio record may be

purchased through the Legislative Counsel Bureaus Publications Office email

publications@lcb.state.nv.us telephone 775-684-6835

COMMITTEE MEMBERS PRESENT

Assemblyman Jason Frierson Chairman

Assemblyman James Ohrenschal Vice Chairman

Assemblyman Richard Carrillo

Assemblywoman Lesley Cohen

Assemblywoman Olivia Diaz

Assemblywoman Marilyn Dondero Loop

Assemblyman Wesley Duncan

Assemblywoman Michele Fiore

Assemblyman Ira Hansen

Assemblyman Andrew Martin

Assemblywoman Ellen Spiegel

Assemblyman Tyrone Thompson

Assemblyman Jim Wheeler

COMMITTEE MEMBERS ABSENT

None

Minutes ID 1128
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Assembly Comi ee on Judiciary

May 14 2013

Page 42

someone can apply for citizenship as opposed to the district attorney having too

much work will jump to the side of the person applying for citizenship

Assemblyman Ohrenschall

The conceptual amendment is change from the amendment in the work

session because it changes the limit from 365 days to 364 days You would

be limiting the group of people who might seek this type of relief That would

address some of the concern about caseload If it is meritorious claim for

lowering it nothing mandates the prosecutor to file or apply to oppose this

It is only when they feel it is unwarranted We are talking about sentences that

were already served They are not looking at getting out of their sentence

Chairman Frierson

Is there any other discussion on the bill am seeking motion to amend and

do pass with the conceptual amendment In practical sense we are talking

about day

ASSEMBLYWOMAN DIAZ MOVED TO AMEND AND DO PASS
SENATE BILL 169 1ST REPRINT

ASSEMBLYWOMAN SPIEGEL SECONDED THE MOTION

THE MOTION PASSED ASSEMBLYMEN DUNCAN HANSEN
AND WHEELER VOTED NO

Ms Spiegel will do the floor statement

Next on our work session we have Senate Bill 286 1st Reprint

Senate Bill 286 1st Reprint Provides immunity from civil action under certain

circumstances BDR 3-675

Dave Ziegler Committee Policy Analyst

Senate Bill 286 1st Reprint was sponsored by Senator Jones It was heard in

this Committee on May 201 This bill relates to strategic lawsuits against

public participation also known as SLAPP suits to read from work

session document Exhibit

LH 0307
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Chairman Frierson

Is there any discussion on this bill was none

ASSEMBLYMAN CARRILLO MOVED TO DO PASS

SENATE BILL 286 1ST REPRINT

ASSEMBLYWOMAN DIAZ SECONDED THE MOTION

THE MOTION PASSED UNANIMOUSLY

Mr Duncan will do the floor statement

Next on our work session we have Senate Bill 347

Senate Bill 347 Requires the Advisory Commission on the Administration of

Justice to consider certain matters relating to parole BDR S-i 050

Dave Ziegler Committee Policy Analyst

Senate Bill 347 was sponsored by Senator Brower It was heard in this

Committee on April 29 201 This bill requires the Advisory Commission on

the Administration of Justice to include on an agenda discussion of items

relating to parole to read from work session document Exhibit

Chairman Frierson

Is there any discussion on this bill was none

ASSEMBLYMAN CARRILLO MOVED TO DO PASS
SENATE BILL 347

ASSEMBLYMAN OHRENSCHALL SECONDED THE MOTION

THE MOTION PASSED UNANIMOUSLY

Mr Wheeler will do the floor statement

Next on our work session we have Senate Bill 419

Senate Bill 419 Revises provisions relating to marriage BDR 11-1107
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EXHIBITS

Committee Name Committee on Judiciary

Date May 14 2013 Time of Meeting 817 a.m

Bill Exhibit Witness Agency Description

Agenda
Attendance Roster

389

-j

Brett Kandt

Senator Segerblom

Letter in Support

Proposed Amendment by
Venicia Considine

S-B

389

Al
Venicia Considine Written Testimony

S.B

389 Mary Law Written Testimony

S.B

424

Ri
Senator Segerblorn Pictures

5.0

424
Ri

Jennifer DiMarzio-l3aynor Proposed Amendment

5.8
yj Dave Ziegler Work Session Document

5.8

103 Dave Ziegler Work Session Document

S-B

06

Al
Dave Ziegler Work Session Document

5.8

69

Al
Dave Ziegler Work Session Document

286

Ri
Dave Ziegler Work Session Document

5.8
Dave Ziegler Work Session Document

S.B

-j-
Dave Ziegler Work Session Document
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Dave Ziegler Work Session Document
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çofllnhittee Action

Do Pass
____________

Amend Do Pass

Other

Assembly Committee on Judiciary

This measure may be considered for action during todays work session

May 14 2013

SENATE BILL 286 Ri
Provides immunity from civil action under certain circumstances BDR 3-675

Sponsored by Senators Jones Segerbiom Kihuen et al

Date Heard May 2013

Fiscal Impact Effect on Local Government No
Effect on the State No

Senate Bill 286 relates to strategic lawsuits against public participation SLAPP suits
The bill provides that person who engages in good faith communication in furtherance of the

right to petition or the right to free speech in direct connection with an issue of public concern

is immune from civil action for claims based on the communication

With respect to special motion to dismiss SLAPP suit if the moving party establishes that

the suit is based on such good faith communication and that the moving party has probability

of prevailing 286 requires the court to ensure that the determination is not entered into

evidence in subsequent proceeding and to rule on the motion within seven judicial days after

the motion is served on the plaintiff

If court grants special motion to dismiss the measure authorizes the court to award

reasonable costs and attorneys fees and an amount up to $10000 to the person against whom
the action was brought If the court denies special motion to dismiss and fmds that the

motion was frivolous or vexatious die measure provides that the prevailing party shall receive

reasonable costs and attorneys fees and may be granted an amount up to $10000 and any such

additional relief as the court deems proper

Amendments None

Assembly committee Judiciary

jExhibit Page of Date 05/14/la

Submitted by Dave Ziegler
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NEVADA LEGiSLATURE

Seventy-Seventh Session 2013

SENATE DAILY JOURNAL

TIlE FORTJE1I DAY

CARsoN CITY Friday March IS 2013

Senate called to order at 1129 am
President IC rolicki

presiding

Roll called

All present except Senator Denis who was excused

Prayer by Pastor Bob Chambers First Baptist Church of Carson City

Almighty God we parse at the beginning of this Session to acknowledge you as the source nt

wisdom and enderotendiog We acknowledge that
you

have emoted no in Your intage ned given

us gifts and talents with which we can use to serve each other We thonh Yon again for those

who have chosen In live lives of service
pray

that they will f..l the rawsrd that conies by

serving espeeislly in the affairs of goversmeet

we think today of Senator lenia end ho family ned ask for yoer grace so he attended to

them

In the days altead many and importotmr bills will be eeasideeed and voted
epon

here
pray

that You will
give

wisdom tram above end may eeeh memhee have the courage to vote

aeeaediog to their owe volues pray that the laws enacted will benefit the people of this
grout

Slate

In tlte annie of Himn wIre gives us wisdsnt and coumege

Pledge of Allegtance lo the Flag

REMARKS PROM THE PI.OOR

Ptoaistottbrr lcnot.rcttt

We haven special treat this nionring Everyone is smiling becanne we have the Tntckee River

Daitee Company in the Chaniher ii honor of St Patricks Oay Pleese help me welcome

Clirotmane Cabreea who is alto Nevada Youth Legislator ktoasah Myern aed Siesta Shane

who will perforimi foe as now

TIse President announced that under previous order the
reading of the

Journal is waived for the remainder of Ilae 77th Legislative Sessiott attd the

President and
Secretary are authorized to make any necessary corrections

attd additions
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Nevada Ethics in Government Law requires finding by the Commission

that the person acted in had faith or with ill will evil intent or malice and

with knowledge of the prohibition against the act or onsission authorizing

the Commission to impose civil penalties antI amounts equal to attorneys

fees and other costs under certain circumstances requiring an affirmative

vote by two-thirds of the Commission for the finding of willful violation of

the Nevada Ethics in Govermnent Law and providing other matters properly

relating thereto

Senator Ilardy moved tltat the bill be refetTed to tlte Committee on

Legislative Operations and Elections

Motion carried

By Senators Hardy and GoicoecheE

Senate Bill No 284AN ACT
relating to law enforcement requiring

law enforcement agency in certain counties to adopt policies and procedures

to govem the investigation of motor vehicle sccidents in which peace officers

employed by Use law enforcement sgettcy are involved and providing other

matters properly relating thereto

Senator Hardy moved that the bill be referred to the Committee on

Government Affairs

Motion carried

By Senator Hardy

Senate Bill No 285AN ACT
relating 10 emergency medical services

revising provisions governing the exemption of certain air ambulances and

attendants from the provisions governing emergency medical services

limiting the scope of certain provisions govcming the regulation of air

ambulances and providing other matters properly relating tltereto

Senator l-lsrdy moved that the bill be referred to the Committee on Health

and Human Services

Motion carried

By Senators Jones Segerblotss Kiltuen and Ford

Settate Hill No 286AN ACT
relating to civil actions providing

immunity from civil action for certain claims based on the right to petition

attd tlte
right to free speech under certain circumstances establishing the

burden of proof for special motion to dismiss providing for the

interlocutory sppeal from an order denying special motion to dismiss and

providing other matters properly relating thereto

Senator Joocs moved that tlte bill be referred to the Committee on

Judiciary

Motion carried
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NEVADA LEGISLATURE

Seventy-Seventh Session 2013

SENATE DAILY JOURNAL

THE SEVENTV-FWFH DAY

CARSON CoY Friday April 192013

Senate called to order at 1129 a.m

President Krolicki presiding

Roll called

All present

Prayer by Pastor Albert Tilatra Seventh-day Adventist Church Fallon

Good momma Lord ask that You give tho Sooatoro today the provisions of Your grace

trovitte ihem with the
grace

of Your comfort to choir Your witdom to teach Your counsel to

tttstruo sod Your presence to inspire

Prosper sIte works of their hands us You direst thor steps Lord show thcnr what needs to ho

changed 0usd give thorn the courage and wisdom to do what is right for the people ahoy ropresoat

Ic alt the work You oleeted thorn to do huip them to strive to fatntl Your
purpose

for this day

aud ror this Session

We
pray

in the name of she Almighty

At-ION

Pledge of Allegiance to the Flag

The President announced that under previous order the reading of the

Journal is waived for the remainder of the 77th Legislative Sesaiott and the

President and Secretary are authorized to make any necessary corrections

and additions

REPORTS Of cotstMtflaEs

Mr lreridisir

Yonr Committee on Cominorco Lohor nod Rocrgy to which were reformed Sonjeflu1

NaLIL 9L 2JJ. 267 and 45 hut hud the some sister cousiderorion tad bogs toavo to report

thu sumu buck with tire roeomrnetidosiuu Amend arid do
pots us amundod

KELVIN ATKINSON Cieufr

Afr Jreridetrl

Your Cotnrnioee an Stealth and tuition Services to which svoro referred Senate net Not 4.IQ

SI and 433 has hod the tome undor consideration and hogs move to report thu same back with

the rocamorondation Atttersd and do pass as amended

basin SoNgs iosir
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The following amendment was proposed by the Committee on Judiciary

4rngdntent No 187

Senator Kiiauen moved the
adoption

ef the amendment

Remarks by Senator Kihuen

Thank you Mr President Amendment No It to 5gaje.$ttt No 286 clurrfueu thnt tire court

shell rule on the motion within seven Judicial days after the mutton is served
upon

the plaintiff Ii

also makes it perraisaive
for thn court ta award on additional amount up to 510000 nndcr curtain

circumstances Thank yaa

Amendment adopted

Bill ordered reprinted engrossed and in third reading

Senate Bill No 297
Bill read second time

The following amendment was proposed by the Committee on Judiciary

Amendment No 406

Senator Kihtren moved the adoption af the amendment

Remarks by Senator Kihuen
Thank yost Mr President Amcadtnetra No 456 ra Senate Bitt Naj57 retains the current one

year
term of imprisonment for arimes committed against pnraona 60

yams
of ngn or alder or

against vulnerable parsons Thank you

Amendment adopted

Bill ordered reprinted engrossed and to third reading

Senate Bill No 307

Bill read second lime

The following amendment was proposed by the Committee on Judiciary

Amendment No 241

Senator icihuen moved the adoption of lhe amendment

Remarks by Senator Kihtten

Thnnh yen Mr Preaidetrt Antnndmant No 241 to Senate 5611 No 307 provides defittittnn

for
foreign jariadictino and ttonsastamentary tmat in Chapter 132 of i/navajo Rttt/scd

orrrrn it provtdm definition far diuriet cone be added in seaters tie of Chapter 132 al

/Vemda Ito vised Vroatrses Finntty based
epon

the amendments Sections and 17 of the bitt

ate deleted Ttrank you

Amendment adopted

Bill ordered reprinted engrossed and to third reading

Senate Bill No 312

Bill read seeottd time

The following amendment was proposed by the Committee ott

Transportation

Amendment No 415

Senator Manendo ntoved the adoption of the amendment

LH 0315
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NEVADA LEGISLATURE

Seventy-Seventh Session 2013

SENATE DAILY JOURNAL

THE SEVENTY-EIGHTH DAY

CARSON CITY Monday April 22 2013

Senate called to order at 1201 p.m
President Krolicki presiding

President Krolickj asked that the Senate take moment to reflect on the

incident one week ago today in Boston at the Marathon and observe

moment of silence to support
and consider those we lost and those who were

so badly injured

Roll called

All present

Prayer hy Pastor Peggy Locke Fountainhead Foursquare Church
Carson City

Bemuse Your toorng.kindnsss is belier thou tile my tips wilt pruisu You Sot mitt bias You

as tong as tive wilt tilt up my bands in Your sums

Pleas pray with mu OGud Most High Creator Sustainer and Givur ol Lit us we gusher

rogeiher sodoy representing rim people of our great
Sate of Nevusia we asic br Your

disennrmens understanding and wisdom as urn floor sessian hrgins

We
pray

for farnities and friends who have bass affecied by the tragedy io itosson this lust

week Wo pray for hating io oar Nation that we slay simog in buiuti in the midst of terror ned

the continuing onslaught of the enemy

We give You ihuoks Lord for You abiding pmsonsc mitts us thor through thu siorwa of tife

Yen pronrrse never to leave as nor forsake us We
pray

for au those sewing
in harms wayar

linac and abroad Protest titers and htesn such onu who strives fur freedom arid praen in our

enuotey

We pmy in Your non holy name

Pledge of Allegiance to the Flag lead by Zoe Berts

Tire President announced that under previous order the reading of the

Journal is waived for the remainder of she 77th Legislative Session and the

Prcatdent nnd Secretary are authorized to nrake any necessary
corrections

auud additions
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StSSnlsl5 FORD

Thank you Mr President rise in
usipjtots

Dr 55npteJ3itn1Th which provrdos for an

expedited process for sbusdoncd homes threogh the foreclosure Isrocess It adds stnct

dcfmiiion nfstssedoned home urge
dris Bodys support Thank you

SeNATOR 101am

Thank you Mr Presideet nsa inn support of 5gaatBsJl No 27 applaud my oollnogoo

from Sennle District No It for his diligent nfforo on this legislation Too ofnes white Isnockieg

on doors lass yeso canto across abosdoned propnrtim with
overgrown or dead vegolorion

homes stripped of all nalssable contents or varsocy notices posted on sIns front door that worn

clearly months old

My oars neat door naigkbors obaodonrd their home buying thnrr pool so greets srisls algae we

had In cull the coooty so love is druisod Abnndosed Isropenes drive down the valises of

residents who remain in their homes cbssdosrcd
propcrtrrs ore also an astmcsive ouisnsce for

criminal activity Senate Bill loj7 will benefit rrnighborlnoods and homeowners throoghoas

Serrate District No and throughout tIre Saute
orgo your 5nPhm0fl

Thssk
yen

Roll call on Senale Bill No 278

YEAS21
NAYSNone

Sengle Bill No 278 having received Iwo-Ilsirds majorily Mr President

declared it passed

Bill ordered Iransmilted to Assembly

Senate Bill No 283

Bill read third time

Remarks by Senator Hardy

flank yoa Mr Prmidsas Snnute Bit No 283 revises she Nevada Ethics in Ciovornmms

Law When resolving crrtaia roqoosss for opinion she Commission on fltssna shall trout

comparable aisontions similarly and nlrall ensnre that disposition of reqaml reusoashly ooistm

so site severity of the violsrion Tins Cnnsndssion shall consider certain fcctora when detorrssiniog

the asuounr of
arty

civil penalsy inclading tire smiounross of the violation prones history of

provions warnings or violations mitigslorg factors sod ally other master jossirn may require Tire

definsidons of intmstiortatly and knowingly nrc revised so require proof of ascot or reckless

disregard and knowledge of the prohibition against dir nondacm msvothirds vote is required to

itmtposn lindiog slot violation inns wdtfsl Ttsaoh you

Roll call on Senate Bill No 283

YItAS2l

NAYSNoon

Senate Bill No 283 having received constitutional nsajority Ktr President

declared it passed

Bsll ordered lrarlsmitted io Assembly

Senate Bill Np 286

Bill read third lime

Remarks by Senator Jones

Thank yon tot President Senate Bill No 256 modernizes nor AnmiSl..APP laws in response

to she Ninth Circuit Coon of Appeals decision from lost year It fnrrod thur the nninsiog statutes

wern timitcd in scope
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30
SepereBrll jjp 2110 defines tire right In tree speech in direct cortoocrroo web on lance of

pnblio concwrn to be in place opec to tire prdtlrc or inn public forunr persoo elm engages in

uncit coertmnnicutinn in insmnerw from any civil action for claims bound sImon thor cornmnneicalion

lit civil acirorr is unraght end rho person who cvgngcd it the cowmneication Irlon nperrsi

womroe to dianrism the nrcanure adds prucenr for the court to fellow ted provides thor overt

rrrimng err the wnriort went be mode within severrjndicial dayn nfter tire motion is served upon the

pleranilt

As result nicer uetiqeoted Anei.SLAPP lawn hnsrnossns worn 001 wnvreg to the State 01

Nevada or were noolrieg to wove out of the Store This hill panned armsrriwnasiy oar of the Senate

Corewitten en Jediciary argo year nupporm Thaeir yon

Roll call on Serrate Bill No 286

YEAS2l

NAYSNone

Senate Bill No 286 having reccivod consiiltttionol msority Mr
Prearderil declared il passed

Bill ordered lransrriitted to Assembly

rnig Bill No 297

Bill ieod third little

Rcmarlcn by Senator Brower
firank you Mo Prwrdeot Serrate 13111 No 297 adds an uteorvpt no coospicavy to oonnsvnir

envtarn neiman agairrar persons who are alder en vulnerable rs mIre list of crimes far svhiolr

additrnrmnt peeahivs wane ho mwponwd Tlds hilt is affective on October 12013.1 oroeld like to

thank rho Mitrority Leader far brirngieg Ibm bill ir want mnianhmg link rn the statutes with respect

en ceiwen against eldorly and volanvwblo people urge yew support Thook you

Roll call on ggte Bill No 29
YEA52l
NAYSNone

Senate Bill No 29 maying received constitutional nnajority Mr President

declared it passed

Bill ordered lfansmitted to Assembly

jgjll No 307

Bill read third time

Remarks by Senator Jones

Tharrb yoa Mr Prasiderre gaoie Bill No 307 makes shengns to tracts esotra and probate It

shavers rIse Truss of Stases and Probates aeeevtls the defrntrwa of no reerrrsrrd pernor ne

iarludn all pems000 who ieeeresr in aa estnto or treat will be eurorinlly affected byo dnoiaten of

fiduciary or desruine of the court in additiso she nmeossro eovinm provisions rolusieg to willu

maclrrdreg clarification that if declaratory judgwonr it ramrod daring the Irfetiwe ef the

drroedanr declaring mIncemeat to bathe valid will of mire decedror rbeo mIre vnlrdiry of that wrlI

is cot srrbjeer to chulleagc afmer the death of lire decedent

The measure nunisorizen the waiver of en inventory or eppramsnl of the property rrpoe

unoaimvnrrs wriOomm coetreem of eaoh inrrernsred person It courts into smurnrc roneio derrou of

trdaoiety cad odds to mliv powers of trenton recombine or drvrdn cousIn and the power In clmaoga

tIre nunrn of nestle rermote airauwaranoes urge your e.npport Ilmeeb you
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NEVADA LEGISLATURE

Seventy-Seventh Session 2013

ASSEMBLY DAILY JOURNAL

TUE ONE HUNDRED AND EIGHTH DAY

CARSON CITY Wednesday May 222013

Assembly called to order at 1205 p.m
Madam Speaker presiding

Roll called

All present except Assemblywoman Pierce who was excused

Prayer by the Chaplain Pastor Albert Tilatra Seventh-Day Adventist

Church Fallon Nevada

The time is ticking by pretty last as we are seeing the deadtam or this session or the

Legislotsin tilt so easy ts hessian coetasod nod slice live in cross-purposes to our cestrot aims

aed beenase of that we etc at cress-porposns with each other Take us by the hand and help as

to see things rmm Year viewpoint that we may ten them as lhcy rastly are we come to choices

sod dndstoss with prayer so oar tips for our misdate rails us Give is these Yoor servants

Your wisdom we ask this in Yost Name

Pledge of allegiance to the Flag

Assemblyman Horns moved that further reading of tite Journal be

dispensed with aitd the Speaker and Chief Clerk be authorized to make the

ttecessaty corrections and additiona

Motion carried

MOT5ON5 RESOLUtiONS AND NOTICES

By Assemblymen Kirkpatrick Aizley Elliot Anderson Paul Anderson

Benisz-Thompson Bobzien Bustamante Adants Carlton Carrillo Cohen

Daly Diaz Dondero Loop Duncan Eisen Ellison Flora Florea Frierson

Grady tlambrick Hansen hardy Henley Hickey Hogan Home Kirner

Livermore Martin Munford Neal Oltrenachall Oscarson Pierce Spiegel

Sprinkle Stewart Swank lhompson Wheeler and Woodbusy Senators

Denis Atkinson Brower Cegevske Ford Goicoechea Gustavaon
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Senate Bill Ne 286

Bill read third time

Remarks by Assemblyman Duncan

AOSEMnLYMAN Dttrtcnjs

Thank you Madam Speaker Senate huh 286 defines the right to free speech to direct

connection with an inane of public 5000cm to be in place open to the pobhc or iii public

forum
pnrsoa

wins eegnges in cccl commoolcation
is

insmano cern
any

civil octioo for

claims boned upon that conrlneeioatioo If civil action in soss5hs and the person who engaged

ie she commeoicasiou tiles special motion te dinwins thn measure adds process for the coon

to follow sad provides dual coors rating an the motioe teuss be mode within seven jedicial days

after the motion is served apes the plalettif

if coon grants special motion so dismiss the manure provides dtul iu additioo to

reasoeshle costs aed aneseeys fees thu coors soap owned no aasousst sip to stotnn lathe pnrsoe

against whom the settee was hsongtst If she coon denies special motion so diawisn and finds

that die incision was fsivalotts nr veaosioas site temnare provides slot the peevailieg party
eltall

receive reasonable oasis and anosaeys fees and mey ha granted an uasotsm op so $10000 aed

eey
noch additional relief no the coast demon

praper In punish and deter she filing of frivolous or

venatioun moeiotts Finally the measure provides that if the court denies special eatioa to

dismiss an ioterlocsstory appeal lies In the Seprema Coast Thank you Madam Speahor

Roll call on Scnale Bill No 286
YCAS41
NuYaNone
EXCIJSPDPinrce

Senate Bill No 286 having received constitutional majorily

Madam Speaker declared il passed

Bill ordefed transtnillad 10 Ilte Senate

MOTIONS RESOLUTIONS AND NOTICES

AaSenhlylaan Home moved that Assembly Bill No 67 be lakes from its

position on Ilse Geeeral File and placed at the top of Ihe General File

Motion carried

GENERAL PILE AND THIRD READING

Assembly Bill No 67

Bill rend third Itme

Remarks by Assemblyman Friersoo

AnsfiMnt.vHcN Fitisasraru

Thank you Madam Speaker Assembly hill 67 defines the wime of sex tsomchicg sepamsely

from the crime al
pandering It uaasosoen lisa coon 10 eider videotaped depositions urn victim

af ten ira flicking and essablohan rebuttahte presumption that good muse eniso far nach an

nuder Assembly nih 67 aediosicun victim since trafficking ar hawaii tramckiag so being

civil anion against she pemuan who carnond or profited from thu oct of trafficking The bill makes

other related chueges to the ssossnns on ceiminal procedure crimes md paninlosseass aud graass

she Atioeney Gessnal coaeneest jarisdiction so pronecsre asp ofleitse iovolvsag pandering and

sen trafficking seithout leave of she coast
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2013 Session /7th SB286 187

Amendment No 187

Senate Amendment to Senate Bill No 286 BDR 3-675

Proposed by Senate Committee on Judiciary

Amends Summary No Titie No PreamhJe No Joint Sponsorship No Digest Yes

ASSEMBLY ACTION Initial and Date SENATE ACTiON Initial and Date

Adopted Lost ________________ Adopted Lost

Concurred In Not ii _________________
Concurred Not

________________

Receded Not
_____________

Receded Not

EXPLANATION Matter in blue bold italics is new language in the original

bill green bold italic underlining is new language proposed in this amendment

redstiketltr-ough is deleted language in the original bill pTic dcbc
otrikcthrcgh is language proposed to be deleted in this amendment ozaiig

dtaibij.tn.ckrlinijig is deleted language in the original bill that is proposed to be

retained in this amendment and green bold underlining is newly added

transitory language

VMS/DY Date 4/9/2013

S.D No 286Provides immunity from civil action under certain circumstances

BDR 3-675

ItIIllll hillEl Hf II uhf hflHhlhiHhlhIhhl

age 56286 587
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Senate Amendment No 187 to Senate Bill No 286 Page

27 this bill establishes the burden of proof for dismissal by special motion of SLAPP lawsuit

28 Section reduces from 30 days to iudieial days the time with iii which couit must rule on

29 special motion to dismiss

30 Existing law requires under certain circumstances an award of reasonable costs and

attorneys fees to the
person against whom SLAPP lawsuit was brought if court grants

32 special motion to dismiss NRS 41.670 Section of this bill frequirc3J fliltIlolizes in

33 addition to an award of costs and attorneys fees an award of up to $10000 if special

34 motion to dismiss is granted Section also provides that if court finds that special motion

35 to dismiss was frivolous or vexatious the court shall award the prevailing party reasonable

36 costs and attorneys feesj and may award fe an amount ofj to $10000 and any such

37 additional relief as the court deems proper to punish and deter the filing of frivolous or

38 vexatious motions

THE PEOPLE OF THE STATE OF NEVADA REPRESENTED IN

SENATE AND ASSEMBLY DO ENACT AS FOLLOWS

Section NRS 41.637 is hereby amended to read as follows

41.637 Good faith communication in furtherance of the right to petition fl
or the right to free speech in direct connection wit/i an issue of public concern

means any
Communication that is aimed at procuring any governmental or electoral

action result or outcome
Communication of information or complaint to Legislator officer or

employee of the Federal Government this state or political subdivision of this

state regarding matter reasonably of concern to the respective governmental

10 entity tel

11 Written or oral statement made in direct connection with an issue under

12 consideration by legislative executive or judicial body or any other official

13 proceeding authorized by law fr-f or

14 Communication made in direct connection with an issue of public
15 interest in place open to die public or in public forum
16 which is truthful or is made without knowledge of its falsehood

17 Sec NRS 41.650 is hereby amended to read as follows

18 41.650 person who engages in good faith communication in ftirtherance

19 of the right to petition or the right to free speech in direct connection with an

20 issue of public concern is immune from any civil fliabilityj action for claims based

21 upon the communication

22 Sec NRS 1.660 is hereby amended to read as follows

23 41.660 If an action is brought against person based upon good faith

24 communication in furtherance of the right to petition or die right to free speech

25 in direct connection with an issue ofpublic concern
26 The person against whom the action is brought may file special motion to

27 dismiss and

28 The Attorney General or the chief legal officer or attorney of political

29 subdivision of this State may defend or otherwise support the
person against whom

30 the action is brought If the Attorney General or the chief legal officer or attorney of

31 political subdivision has conflict of interest in or is otherwise disqualified from
32 defending or otherwise supporting the person the Attorney General or the chief

33 legal officer or attorney of political subdivision may employ special counsel to

34 defend or otherwise support the person
35 special motion to dismiss must be filed within 60 days after service of

36 the complaint which period may be extended by the court for good cause shown

LH 0323
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Senate Amendment No 187 to Senate Bill No 286 Page

If special motion to dismiss is flied pursuant to subsection the court

shall

fT-rent-the motion-as-a motion-for -summary--judgment Dc/ermine whether

the moving party has established by preponderance of the evidence that the

claim is based upon good faith communication in furtherance of the right to

petition or the right to free speech in direct connection with an issue of public

concern

If the court determines that the moving party has met the burden

pursuant to paragraph determine whether the plaintjff has established by

10 clear and convincing evidence probability of prevailing on the claim
II If the court determines that the plaint jff has established probability of

12 prevailing on the claim pursuant to paragraph ensure that such

13 determination will not
14 Be admitted into evidence at any later stage of the underlying action

15 or subsequent proceeding or

16 Affect the burden of proof that is applied in the underlying action or

17 subsequent proceeding

18 Consider such evidence written or oral by witnesses or affidavits as may
19 be material in making determination pursuant to paragraphs and
20 Stay discovery pending

21 ruling by the court on the motion and

22 The disposition of any appeal from the ruling on the motion and

23 f$ Rule on the motion within iudicial days after the motion is

24 f4e44 served upon the plainjf/j

25 If the court dismisses the action pursuant to special motion to dismiss

26 filed pursuant to subsection the dismissal operates as an adjudication upon the

27 merits

28 Sec NRS 41.670 is hereby amended to read as follows

29 1.670 If the court grants special motion to dismiss filed pursuant to

30 NRS4I.660
31 f-1- The court shall award reasonable costs and attorneys fees to the

32 person against whom the action was brought except
that the court shall award

33 reasonable costs and attorneys fees to this State or to the appropriate political

34 subdivision of this State if the Attorney General the chief legal officer or attorney

35 of the political subdivision or special counsel provided the defense for the person

36 pursuant to NRS 41.660

37 f24 The court .J jgy_award in addition to reasonable costs and

38 attorneys fees awarded pursuant to paragraph jt an amount of up to

39 $10000 to the person against whom the action was brought
40 ci The person against whom the action is brought may bring separate action

41 to recover

42 ffa Compensatory damages
43 Punitive damages and

44 oM Attorneys fees and costs of bringing the separate action

45 If the court denies special motion to dismiss filed pursuant to NRS
46 41.660 andfinds that the motion was frivolous or vexatious the court shall award
47 to the prevailing partyft
48 6aena reasonablecosts and attorney sfees incurred in responding

49 to the mnotion.fr

50

51 In addition to reasonable costs and attoijjçjsfçgs awarded pursuant to

52 subsection the court may award
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Senate Amendment No 87 to Senate Bill No 286 Page

jjjjjiioyiitofjjpjpj1O
and

1LLk Any such additional relief as the court deems proper to punish and
deter the filing offrivolous or vexatious motions

flj If die court denies the special motion to dismiss filed pursuant to

NRS 41.660 air interlocutory appeal lies to die Supreme Court

LH 0325
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RECQ FILED

21I3tfpy-a PH 1i27

fLANaL4VEJt

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FORCARSON CITY

cOo-

ADAM LUIS CASE No I3TRT 00053 lB

10 Plaintiff DEPT

11 vs

12 STATE OF NEVADA ex ret ITS ORDER GRANTING SPECIAL
DEPARTMENT OF CORRECTIONS MOTION TO DISMISS

13 ROBERT HARTMAN an individual
HARRY CHURCHWARD an indivdual

14

Defendants

15

16

17 Adam Luis an employee of the .Nevada Department of Corrections NDOC ified

18 this action for defamation and wrongful termination against NDOC.and two of its

19 employees collectively Defendants Defendants filed Motion for Judgment on the

20 Pleadings and Special Motion to Dismiss under NRS 41.635 Øtseq This order addresses

21 only the Special Motion to Dismiss

22 Defendants request dismissal of Luiss claims under Nevadas anti-SLAPP

23 statute NRS 41.635 et seq The first issue is whether the defendants have established by

preponderance of the evidence that the claim is based upon good faith

25 communication in furtherance of the right to free speech in direct connection with an

26 issue of public concern NRS 41.66o3a Good faith communication in furtherance of

27 the right to free speech in direct connection with an issu of public concern means

28 any
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communication that is aimed at procuring any governmentaL action
result or outcome or

communication of information or complaint to officer or

employee of. this state regarding matter reasonably of concern to the

respective governmental agency

NRS 41.637

Defendants point to the Nevada State Personnel Commission Hearing Officers

Findings of Fact Conclusions of Law and Decision as evidence of the defendants

statements The hearing officers decision includes testimony of the defendants

statements during their investigation The defendants statements were aimed at

procuring any governmental action and also communication of information to an

10 officer or employee of the state regarding matter reasonably of concern to the

11 respective governmental agency result or outcome i.e determining whether Luis

12 violated provisions of the Nevada Administrative Code Defendants have established by

13 preponderance of the evidence that the claim is based upon good faith

14 communication in furtherance of the right to free speech in direct connection with an

15 issuof public concern

16 The next issue is whether Luis has established by clear and convincing evidence

17 probability of prevailing on the claims NRS 41.66030 Luis did not present any

18 evidence The only evidence presented by either party is the hearing officers decision

19 The hearing officers decision does not established by clear and convincing evidence

20 probability that Luis will prevail on his claims Luis did not established by dear and

21 convincing evidence probability that he will prevail on his claims

22 The court has considered Luiss arguments They lack merit

23

24 IT IS ORDERED

25 Based on NRS 41.635 et seq and Luiss failure to establish by clear and

26 /1/

27 /1/

28 /1/
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convincing eyidence probability of prevailing on the claims Luiss claims are

dismissed with prejudice

November 2013

c4q jJjjJ4./4m

Jaiqes Wilson Jr

Dtrict Judge

10

11 CERTIFICATh OF SERVICE

12 Pursuant to NRCP 5b certify that am an employee of the First Judicial

13 District Court and certify that on this day of November 2013 deposited for

14 mailing at Carson City Nevada or caused to be delivered by messenger service true

15 and correct copy of the foregoing Order and addressed to the following

16
Jeffrey Dickerson Esq Cynthia It Hoover

17
9585 Prototype Cr Ste Deputy Attorney General

Reno NV 89521 5420 Kietzke Lane 202
18 RenoNV 89511

Susan

21 Judicial Assisnt

22

23

24

25

26

27

28
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JOSEPH GARIN ESO AUG 18 20i4

NEvADA BAR No 6653

SIRIA GUTIERREZ ESQ NYE COUWIY DEPUTY CLERK

NEVADABARNO.11981 DEPUtY_ej.._
LIPSON NEILSON COLE SELTZER GARIR P.C

001431 fltttGI

9900 Covington Cross Drive Suite 120

Las Vegas Nevada 89144

Phone 702 382-1500

Fax 702 382-1512

LqarinIipsonneiIson.com

squtierrezlipsonnaiIson.coni

Attorneys for Defendan4
PAT SONGER

IN THE FIFTH JUDICIAL DISTRICT COURT
tO

IN AND FOR THE COUNTY OF.NYE

12 RAYMOND DELUOCHI and TOMMY CASE NO CV35969

HOLLIS DEPT NO
tt 13

Plaintiffs

.Z 14 DEFENDANT PAT SONGERS
SUPPLEMENTAL BRIEF IN

15 SUPPORT OF HIS SPECIAL MOTION
PAT SONGER and ERICKSON THORPE TO DISMISS PURSUANT TO NRS

16 SWAINSTON LTD 4ISQ

17 Defendants Hearing Date August 27 2014

HearingTime 115p.m
is

19 Defendant PAT SONGER by and through his attorneys of record the law firm of

20 UPSON NEILSON COLE SELTZER GARIN P.C hereby submit DEFENDANT PAT

21 SONGERS SUPPLEMENTAL BRIEF iN SUPPORT OF HIS SPECIAL MOTION TO

22 DISMISS PURSUANT TO NRS 41.660

23 /11

24 III

25 1/1

26 111

27 1/1

I/I
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MEMORANDUM OF POINTS AND AUTHORITIES

Introduction

The parties appeared for oral argument on August 2014 The Court asked for

additional briefing on

The legislative history of Nevadas anti-SLAPP laws to determine

whether application of the current statute was proper and

Whether the quality of Mr Songers report still merited the

protection under NRS 41.650s immunity for good faith

communications in furtherance of the right to free speech on an issue

of public concern

Regarding the first question the legislative history shows that Nevadas intent in

ci 10 passing anli-SLAPP protection has always been understood to be broad protection to

ii encourage free speech and prevent unscrupulous parties from attempting to stifle the First

12 Amendment The 2013 Amendments offer clarification of the Legislatures intent to offer

13 broad protection because of the incorrect narrow interpretation that the Ninth Circuit read into

14 Nevadas anti-SLAPP protections Thus the 2013 statute is the proper statute to apply in

LLi
15 thismatter

16 Second the application of the Nevada anti-SLAPP protection requires the Court first

17 make finding that Mr Songers report was good faith communication in furtherance of the

18 right to free speech Plaintiffs improperly argue that the Court should first weigh the merits of

19 the report rather than determine if it is good faith communication in furtherance of the right

20 to free speech The two-step anti-SLAPP analysis requires that the Court first determine that

21 the report itself is indeed good faith communication in furtherance of the right to free

22 speech as defined by the statute Then the burden shifts to Plaintiffs to show how they will

23 prevail on their claims by clear and convincing evidence Plaintiffs failure to present any clear

24 and convincing evidence shows that they cannot proceed with the case Plaintiffs failure to

25 meet their burden is substantial short falling and mandates dismissal of this SLAPP action

26 III

27 1/I

28 /11
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II The Legislative history shows that the intent in passing Nevadas anti-SLAPP
laws was always to offer protection to Nevadans from lawsuits based on all

forms of communication with the government and Mr Songer is entitled to

protection under those laws

review of the legislative history indicates that this Court should apply the current

statute to this lawsuit It is also well settled that in Nevada former statute is

amended or doubtful interpretation of former statute rendered certain by subsequent

legislation ft has been held that such amendment is persuasive evidence of what the

Legislature intended by the first statute See In re Estate of Thomas 116 Nev 492 495

2000 citing She riff Smith 91 Nev 729 734 1975 emphasis added see also Pub

ci 10 Emps Benefits Pmgram Las Vegas Metro Police Dept 124 Nev 138 157 2008 when

statutes doubtful interpretation is made clear through subsequent legislation we may

12 consider the subsequent legislation persuasive evidence of what the Legislature originally

13 intended Thus the Court should apply the amended statute which clarifies the former

it

14 statute in order to give meaning to the legislative intent See e.g State First Judicial Dist

Lu 2z
15 Courtin for Storey Cnty 53 Nev 3862 P.2d 129 1931

16 Here review of the legislative history on Nevadas anti-SLAPP laws makes clear

17 that Nevada always intended to protect all free speech that was made in good faith on an

i- 18 issue of public concern Thus Mr Songers report falls into the protection of Nevadas
it

19 anti-SLAPP laws and he has successfully shifted the burden to Plaintiffs who have failed

20 to present clear and convincing evidence of their probability of succeeding on their claims

21 Therefore this lawsuit must be dismissed

22 Overview of Nevadas anti-SLAPP Statute

23 History of enacting the 1993 anti-SLAPP statute

24 Nevada was amongst the first states to offer protection to all Nevadans from

25 retaliatory lawsuits known as strategic lawsuits against public participation NRS 41.650

26 1993 see attached Exhibit Complete Legislative History Digest of Senate Bill 405 The

27 original statute provided immunity from civil liability based on good faith communications

28

-3-

117



ii regarding mailer of reasonable concern to the government entity Id The statute stated as

follows

person who in good faith communicates complaint or information

to legislator officer or employee of this state or of political

subdivision or to legislator officer or employee of the Federal

Govemment regarding mailer reasonably of concern to the

respective governmental entity is immune from civil liability on claims

based upon the communication

NRS 41 .650 1993

The 1993 Legislature intended NRS 41.650 to cover all forms of communication not

just petitions In enacting the legislation Senator Titus stated that the statute covered all

ci 10 forms of communication which individuals have with governmental agencies bodies and

1D2

ii employees See Ex Hearing on S.B 405 Before the Senate Committee on Judiciary

12 67th Leg Nev May 26 1993 In support of the legislation Senator Titus also submitted

13 letter from Professors Penelope Canan and George Pring from the University of Denver

tG

14 See Ex Exhibit from Hearing on 52 405 Before the Senate Committee on Judiciary

tLi
is 67th Leg Nev May 26 1993 The letter explained that the right to petition was broad

rj

16 and covered all types of communications with the government Exhibit explained Your

17 right covers not only petitions but all forms of communication with government offices

1- 18 and employees including .. writing letters criticizing government actions policies and

19 officials reporting violations of law Id The letter further emphasized that all

20 communication was covered not just good communication Id Rather the protection is

21 not limited to truthful public-spirited good ideas It covers error self-interest even bad

22 ideas provided the goal was to influence legitimate government decision or action not

23 just to iniure someone else Id emphasis added Thus the legislature fully understood

24 that its legislation was going to cover broad communication and the legislation was

25 passed unanimously See Minutes from June 17 1993

26 The legislature also understood that the good faith requirement was aimed at

27 protecting people who honestly convey communications even if the communication turns

28 out to be untrue or wrong because the intent was to protect all free speech See Ex

-4-
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Hearing on S.B 405 Before the Senate Committee on Judiciary 67th Leg Nev May 26

1993 Senator Adler stated that false information could be conveyed while acting in good

faith and added person should still be immune Id at 16 He stated think if you are

going to err you need to err in favor of free speech and communication are

people who honestly convey things they think are true which turn out not to be true..

dont think they should be subject to suit for that Id

Thus the 1993 Legislative history shows that the legislature intended to provide full

immunity from civil liability for all free speech good faith communications with the

government The legislature clearly understood the implications of right to petition to

10 mean broad communications not just simply petitions and that all communicationgood

ii bad and uglywould be protected

12 The 1997 Amendments added definitions and procedural
mechanism to eliminate SLAPP lawsuits quickly

13

14 The 1997 amendments primarily added procedural mechanism for people to invoke

Lu 2z
15 the statute early in litigation and defined good faith communication in furtherance of the right

..Th

16 to petition NRS 41.637 650 660 and 670 Exhibit Complete Legislative History

17 Digest of Assembly Bill 485 1997 The Legislature attempted to delete the good faith

18 language fearing that parties would use the language to continue with frivolous and costly

19 lawsuits but decided the good faith requirement was necessary and provided definition

20 Id The 1997 statute amended the immunity language to

21 person who engages in good faith communication in furtherance

of the right to petition is immune from any civil action for claims based

22 upon the communication

23 NRS 41 .6501997

24 The Legislature debated the good faith requirement and asked former Legislative

25 Counselor Frank Daykin to weigh in on the issue See Ex Hearing on A.B 485 Before

26 the Assembly Committee on Judiciary 69th Leg Nev June 13 1997 He stated that

27 good faith meant that an individual acted in good faith if he believed what he was saying

28

-5-
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and he would not communicate in good faith if he said something that he knew to be false

Id

The Legislature understood that good faith encompassed the persons belief and

chose to leave the good faith language in and undefined on that basis In fact

Assemblywoman Ohrenschall insisted on defining good faith since it was factual issue

not an individuals belief and was ultimately outvoted on the issue based on the amended

statute Id at Assemblywoman Ohrenschall had proposed good faith be defined as

Any person who in good faith engages in communication in furtherance of the right to

petition is immune from civil liability for claims based upon the communication Good

10 faith means that the communication was truthful or was made without knowledge of

ii falsehood Id at Exhibit Ohrenschalls proposed amendment did not make any

12 re-print of the statute was never in any of the proposed statutes or in the final enrolled

13 statute thus suggesting that the legislature purposefully decided to not define good faith

.-I

14 and chose to define good faith in furtherance of the right to petition only
iLl

15 Ultimately the legislature defined good faith communication in furtherance of the
0200 csa

16 right to petition as follows

Q-j
17 Good faith communication in furtherance of the right to petition

means any
18 Communication that is aimed at procuring any governmental

or electoral action result or outcome
19 Communication of information or complaint to legislator

officer or employee of the Federal Govemment this state or

20 political subdivision of this state regarding matter

reasonably of concern to the respective governmental entity

21 or

Written or oral statement made in direct connection with an
22 issue under consideration by legislative executive or

judicial body or any other official proceeding authorized by
23 law which is truthful or is made without knowledge of its

falsehood

24

25 NRS 41 .6371997

26 Thus the Legislature understood and approved the definition of good faith

27 communication in furtherance of the right to petition because it specifically wanted to

28 protect all free speech that met the proscribed definition and protect the public from costly

-6-
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lawsuits aimed at chilling that free speech The Legislature purposefully chose broad

language and chose to abandon any constricting language to ensure the meaning of the

statute would be fulfilled In other words the Legislature intended all good faith

communications in furtherance of the right to petitiona/l free speechbe protected so to

not censor chill intimidate or punish persons for involving themselves in public affairs

Enrolled A.B 485 July 11 1997 The anti-SLAPP laws remained unchanged until 2013

The 2013 Amendments were reaction to the Ninth Circuits

mistaken narrow application and interpretation of Nevadas
anti-SLAPP laws

The Nevada Supreme Courts unpublished1 decision in Jensen City Of Boulder is

ci 10 instructive and shows that the Court has already determined that the 2013 amendments

were clarifying in nature 2014 WL 495265 Jan 24 2014 As the Nevada Supreme Court

12 correctly noted the 2013 amendments to Nevadas anti-SLAPP statutes were in direct

13
response

to the Ninth Circuit Court of Appeals incorrect and narrow interpretation that

14 Nevadas anti-SLAPP laws offered limited protection Id Metabolic Research Inc

w2
15 Ferrell 693 F.3d 795 799 9th Cir 2012 In Metabolic Research the Ninth Circuit held

16 that Nevadas anti-SLAPP statutes were narrow and did not allow for the right to appeal

17 did not provide complete immunity from lawsuit or trial and the purpose of Nevadas

18 anti-SLAPP laws was merely to have prompt review 693 F.3d 795 799 9th Cir 2012

19 Given the unreasonable limitations that the Ninth Circuit read into Nevadas anti-

20 SLAPP statutes the year before the Legislature purposefully undertook the 2013

21 amendments to clarify the statue to be in line with the original intent of offering protection

22 for all speech directly connected to mailers of public concern See Exhibit Hearing on

23 S.B 286 Before the Senate Committee on Judiciary 77th Leg Nev March 28 2013

24

25 The Nevada Supreme Court looked at the issue of applying the amended statute to acts that

occurred prior to the enacting of the statute in Jensen City of Boulder However generally SCR
26 123 provides that an unpublished case shall not be regarded as precedent and shall not be cited

as legal authority Mr Songer does not rely on the case as precedent or legal authority and
27

merely brings up the unpublished opinion to the Courts attention because the Court indicated on

August 2014 that she wanted to review all available materials that would be on point including
28

slip opinions

-7-
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Exhibit Hearing on S.B 286 Before the Assembly Committee on Judiciary 77th Leg

Nev April 2013 The Legislative history shows the 2013 Amendments not only

passed unanimously but were passed because the prior version of the statute was

interpreted too narrowly which was not in line with the legislative intent in offering anti

SLAPP protection to the public for their exercising their First Amendment rights Id

Thus the Nevada Legislature amended NRS 41.637 to clarify that right to

petition included as it had always intended the right to free speech NRS 41.637

2013 The current statute states and added Good faith communication in furtherance

of the right to petition or the right to free speech in direct connection with an issue of

public concern and added an additional definition NRS 41.637 2013 This

amendment clarified that the intent was broad application which is consistent with the

legislative history of Nevadas anti-SLAPP laws The statute now states that good faith

communication in furtherance of the right to petition or right to free speech in direct

connection with an issue of public concern is as follows

Communication that is aimed at procuring any governmental
or electoral action result or outcome

Communication of information or complaint to Legislator

officer or employee of the Federal Government this state or

political subdivision of this state regarding matter

reasonably of concern to the respective governmental entity

Written or oral statement made in direct connection with an

issue under consideration by legislative executive or

judicial body or any other official proceeding authorized by
law or

Communication made in direct connection with an issue of

public interest in place open to the public or in public

forum which is truthful or is made without knowledge of its

falsehood

NRS 41 .637201

The Court recognized the clarifying nature of the 2013 amendments in Jensen

City of BouIderdbiL 495265 Jan 24 2014 In Jensen the parties had fully briefed

the underlying issue when the Legislature undertook the amendments id at The

Court subsequently ordered additional briefing and determined that the 2013 amendments

-8-
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were clarifying in nature based on the Metabolic decision Id at The Legislature had

not intended the narrow application and interpretation that the Ninth Circuit had applied Id

Thus the Court applied the 2013 statute which allowed the appeal and held that the lower

court erred in not dismissin the anti-SLAPP lawsuit Id at

Given the legislative history and the 2013 amendments clarifying nature this Court

should apply the 2013 statute in this matter to ensure the legislative intent of offering

protection for all free speech is met Thus because Mr Songers report was good faith

communication in furtherance of the right to free speech on an issue of public concern

Plaintiffs must show by clear and convincing evidence probability of prevailing on the

ci 10 claim NRS 41.6603b Having failed to meet their burden this Court must dismiss

ii the case

12 The proper statute to apply is the current state because it is clear that the

Nevada Legislature intended for individuals such as Mr Songer is to be
13 immune based on their good faith communication in furtherance of the

right to free speech and that Plaintiffs failed to meet their burden
Lf 14

Ez
is The legislative history and the 2013 amendments show that the Nevada Legislature

32
e4

16 sought to protect individuals such as Mr Songer who communicated in good faith with the

17 Town of Pahrump on an issue of public concern i.e the Highway 160 incident The

is Legislatures intent in enacting Nevadas anti-SLAPP laws was to protect all people from

19 frivolous lawsuits aimed at punishing individuals for their involvement in public affairs and

20 exercising their free speech As stated Mr Songers Special Motion to Dismiss and Reply

21 Mr Songers report squarely falls into the definitions of NRS 41.6372 and Mr Songer

22 has never argued that the report falls into subsection which is what Plaintiffs have

23 attempted to argue and mislead the Court Given Plaintiffs material failure in overcoming the

24 clear and convincing burden the case must be dismissed If the Court is inclined to apply

25 the 1997 statute then the case must still be dismissed as there is no genuine issue of

26 material fact that Mr Songers was not good faith communication in furtherance of the right

27 to petition on an issue of reasonable concern to Pahrump Either way Mr Songer is entitled

28
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to the immunity under NRS 41.650 and because Plaintiffs failed to meet their burden the

case must be dismissed

The 2013 statute applies in this matter because the

amendments clarified the priorstatute

Mr Songers report is good faith communication in furtherance of the right of free

speech as both Communication of information political subdivision of this state

regarding matter reasonably of concern to the respective governmental entity and

written statement made in direct connection with an issue under consideration any other

official proceeding authorized by law The burden has been successfully shifted to Plaintiffs

ci 10 and they failed to meet their burden by clear and convincing evidence that they would prevail

on their claims of defamation and intentional infliction of emotional distress They did not

12 even attempt to argue the merits of their case and ability to prevail other than conclusory

2i 13 statements about the contents of Mr Songers report being defamatory Repeatedly

14 claiming the statements are defamatory is far cry from proving the ability to prevail on

sI

15 their defamation and intentional infliction of emotional distress claims
oT

c4

16 Plaintiffs failed to present clear and convincing evidence to

overcome the dismissal of this action

118
Plaintiffs attack the application of the report under subsection which is not at issue

and present this Court with inadmissible evidence to show their probability of prevailing on

19

their claims Plaintiffs have presented no admissible evidence let alone clear and

20

convincing evidence that they would prevail on defamation or intentional infliction of

21

emotional distress against Mr Songer or ETS and thus the Court should dismiss this case

22
The Plaintiffs sole argument for why they have demonstrated clear and convincing evidence

23

is the private arbitrator made some unfavorable findings during labor dispute arbitration

24
Nowhere in the Nevada evidence rules or civil procedure is it permitted for private

25
arbitration award arbitration testimony and the private arbitrators opinions be considered

26
as evidence in subsequent litigation let alone be clear and convincing evidence of the

27

probability to prevail in claim The arbitrator has no personal knowledge of any of the

28

10-
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facts regarding the investigation and her hearsay opinions do not show clear and

convincing evidence of being able to prevail on the claims

It is well-known concept that the intent of any arbitration is to provide simplified

procedure for obtaining prompt and equitable resolution in civil matter Arbitration

hearings are intended to be informal and expeditious Rules of evidence and civil

procedure are relaxed or not enforced and it is unclear if any discovery was permitted in

the grievance dispute Further the private arbitrator in the case was not an elected

judicial officer accountable to the public This Court will hear the evidence and this Court

will enforce the Rules of Civil Procedure and the Rules of Evidence Simply put the

io arbitration award is irrelevant and should not be considered by this Court as evidence

Thus Plaintiffs have failed to meet their burden of presenting clear and convincing

12 evidence and the case should be dismissed
p.

13 Even if the Court were to apply the 1997 version Mr Songer
is still protected because the Legislature understood right

14 to petition to include all forms of communications with the

government and Plaintiffs still failed to meet their burdenOc 15
02 oT

16 Plaintiffs argue for the application of the 1997 statute and claim that immunization only

17 exists for communications in furtherance of the right to petition Opposition 524 As stated

118
in Section ll.A1 supra the right to petition always included all communications with the

19 government including reports See Ex and Thus Plaintiffs argument of Mr Songers

20 report falling outside the scope of the 1997 statute is unavailing Mr Songers report would

21 squarely fall within the good faith communication in furtherance of the right to petition in both

22 subsection and NRS 41 .6732 and 31997 Therefore under the 1997 statute the

23 burden has also been successfully shifted to Plaintiffs

24 Should the Court decide to apply the 1997 statute rather than the proper 2013 statute

25 then Plaintiffs still carry the burden of showing genuine issue of material fact exists as to

26 whether the communication falls under the definitions of NRS 41.6371997 in order to

27 survive the Special Motion to Dismiss John Douglas County Sob Dist 125 Nev 746

28 753 219 P.3d 1276 1281 2009 As with any motion for summary judgment the Court

11
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must review the facts in the light most favorable to the non-moving party and Plaintiffs

cannot overcome the special motion to dismiss on the gossamer threads of whimsy

speculation and conjecture Id Wood Safeway Inc 121 Nev 724 731 2005

motion for summary judgment is made and supported as required by NRCP 56

the non-moving party may not rest upon general allegations and conclusions but must by

affidavit or otherwise set forth specific facts demonstrating the existence of genuine

factual issue Id Under the Courts unpublished2 Davis Parks decision the Court

explained that when the burden shifted to the party to establish genuine

issue of material fact nonmoving party failed to show that the communications were

10 not matters of reasonable concern to the defendant 2014 WL1677659 citing John at

ii 762-63

12 Even assuming Plaintiffs argument that the summary judgment standard applies

13 Plaintiffs have still failed to provide specific facts and admissible evidence that genuine

14 issue of material fact exists Plaintiffs incorrectly argue that this case is before the Court

is on Rule 12 motion where all of the allegations of Plaintiffs complaint must be presumed

16 to be true See Opposition to ETS Special Motion to Dismiss 73-4 The Arbitrators

coO-
.Jo P-

17 opinions do not rise to the level of admissible evidence to demonstrate the existence of

18 genuine issue of material fact that Mr Songers report was not on mailer of reasonable

19 concern to the Town of Pahrump or falls outside the definitions of NRS 41.6372 and

20 This Court cannot consider the arbitrators regurgitated opinions in the Complaint as

21 true and Plaintiffs have failed to provide single piece of admissible evidence to show

22 the existence of genuine issue of material fact as to whether the report was good faith

23 communication as defined by the statute There can be no dispute that the issue on

24 Highway 160 was mailer of reasonable concern to Pahrump Thus even applying the

25

The Nevada Supreme Court looked at the issue of anti-SLAPP burden shifting in Davis Parks
26 However generally SCR 123 provides that an unpublished case shall not be regarded as

precedent and shall not be cited as legal authority Mr Songer does not rely on the case as
27

precedent or legal authority and merely brings up the unpublished opinion to the Courts attention

because the Court indicated on August 2014 that she wanted to review all available materials
28

that would be on point including slip opinions

12
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summary judgment standard Plaintiffs have failed to meet their burden there are no

genuine issues of material fact and the case must be dismissed

Lastly even looking at the facts in the light most favorable to Plaintiffs it is

important to note that the 2013 amendments went into effect in October 2013 well after

Plaintiffs became aware of the report It is believed that Plaintiffs received copy of the

report as early as September 2012 and they failed to take any action against Mr Songer

or ETS under the old statute Plaintiffs were on notice of the effective change in the

statute had the opportunity to proceed under the 1997 statute and instead chose to wait

until after the statute went into effect Therefore Plaintiffs have waived the right to the

io application of the earlier statute and the 2013 statute should be applied

11 III The quality of Mr Songers investigation has no bearing on whether he is

protected by NRS 41.660 as the Oourt must first determine whether the
12 speech itself is protected and only then can it determine if Plaintiffs met their

13

burden by clear and convincing evidence which they have not

14 On August 2014 this Court asked for additional briefing on the issue of whether

tLf

15 NRS 41.660 covers all investigations regardless of the quality of the investigation Nevada

Ct1

16 anti-SLAPP cases show that the Court should apply two-prong analysis of first determining

17 if the speech is protected like Mr Songers report is and then determine if Plaintiffs have

18 met their burden John Douglas County Sch Dist 125 Nev 746 753 219 P.3d 1276

19 1281 2009 California decisions dealing with the quality of the underlying speech

20 demonstrate that the quality of Mr Songers investigation has no bearing on whether the anti-

21 SLAPP statutes can be applied because the speech itselfthe reportmust first be

22 determined to be free speech as defined by the statute Plaintiffs have not alleged that

23 Mr Songer conducted the investigation in bad faith or that it is not free speech as defined by

24 the statute they take umbrage with the contents of the report While the report may not be

25 as clear as Plaintiffs would like that does not mean that the report is not good faith

26 communication in furtherance of the right to free speech as defined by NRS 41.6372 and

27 The quality of the report has no bearing on whether Mr Songer successfully shifted the

28
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burden to Plaintiffs which he did and their ability to prove their claim by clear and convincing

evidence

California Courts analyze the application of the anti-SLAPP protection
based on whether the speech is free speech not on the quality of the free

speech

Nevadas anti-SLAPP laws mirror the California laws California protects and defines

an act in furtherance of persons right of petition or free speech under the United States as

follows

any written or oral statement or writing made before legislative

executive or judicial proceeding or any other official proceeding
authorized by law

any written or oral statement or writing made in connection with an

issue under consideration or review by legislative executive or

10 judicial body or any other official proceeding authorized by law

any written or oral statement or writing made in place open to

11 the public or public forum in connection with an issue of public

interest or

12 any other conduct in furtherance of the exercise of the

constitutional right of petition or the constitutional right of free speech
13 in connection with public issue or an issue of public interest

14 Cal Civ Proc Code 425.16e
w2

15 In applying the Californias anti-SLAPP laws the courts undergo parallel two-prong
a7
WOJ

16 test Cal Civ Proc Code 425.16b Just like Nevada the California Courts first determine

17 whether the defendant made threshold showing that the challenged cause of action is

one arising out of acts done in furtherance of the defendants exercise of right to petition

19 or free speech as defined in the statute and second whether the plaintiff has demonstrated

20 probability of prevailing on the claim Id Equion Enterprises Consumer Cause Inc

21 29 Cal.4th 53 67 2002

22 Again like Nevada once the defendant shows that the cause of action arose from

23 acts done in furtherance of an exercise of free speech it becomes the plaintiffs burden to

24 establish that the acts are not protected by the First Amendment See Naveliler

25 Sletten 29 Cal.4th 82 94 2002 In opposing an anti-SLAPP motion the plaintiff cannot

26 rely on the allegations of the complaint but must produce evidence that would be

27 admissible at trial HMS Capital Inc Lawyers Title Co 118 Cal App 4th 204 212

28 2d Dist 2004 Roberts Los Angeles County BarAssn 105 Cal App 4th 604 617 2d

14
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Dist 2003 Court stated that to demonstrate probability of success the plaintiff must

adduce competent admissible evidence Moreover arguments about the merits of the

claims are irrelevant to the first step of the anti-SLAPP analysis Coretronic Cap

Cozen OConnor 192 Cal App 4th 1381 1388 121 Cal Rptr 3d 254 2d Dist 2011

emphasis added

California courts are also clear that defendants may satisfy their burden to show

that they were engaged in conduct in furtherance of their right of free speech under the

anti-SLAPP statute even when the underlying conduct was allegedly unlawful or

disfavored See e.g Taus Loftus 40 Cal 4th 683 70607 713 727729 54 Cal

10 Rptr 3d 775 151 P.3d 1185 2007 defendants investigation including an interview that

was allegedly fraudulently obtained constituted protected activity under Californias anti

12 SLAPP laws Hall Time Wamer Inc 153 Cal App 4th 1337 1343 63 Cal Rptr 3d

13 798 2d Dist 2007 same Lieberman KCOP Television Inc 110 Cal App 4th 156

14 165166 Cal Rptr 3d 536 2d Dist 2003 concluding that defendants newsgathering

15 including the use of videotape recordings that were allegedly illegally obtained
.5

C1

16 constituted protected activity So long as the free speech is covered by the statutes

17 definition then the defendant meets his burden and the burden shifts to the plaintiff

18 Here Mr Songer has met his burden to establish that the report was good faith

19 communication in furtherance of the right to free speech and is plainly covered by NRS

20 41.6372 and Instead of addressing the merits of their causes of action Plaintiffs have

21 attempted to shift the burden to Mr Songer without showing how they will prevail on their

22 claims Plaintiffs have utterly failed to show clear and convincing evidence that they will

23 prevail on all the elements of defamation or on all the elements of intentional infliction of

24 emotional distress Rather than address the merits of the claims they obfuscate the real

25 issue and attempt to have this Court determine the merits of the case before determining

26 whether the report was good faith communication in furtherance of the right to free speech

27 Mr Songer is entitled to factual determination from this Court that the report is indeed

28 good faith communication in furtherance of the right to free speech as defined by NRS

15

1188



41.6372 and before the Court determines if Plaintiffs have clear and convincing

evidence to prevail on their claims Plaintiffs however have completely failed to present any

evidence let alone admissible evidence that they will prevail on their claims Failure to

address even the basic elements of their causes of action demonstrates the insufficiency of

their claim and warrants dismissal for failing to meet their burden

IV Conclusion

There can be no doubt that the appropriate statute to apply in this matter is the 2013

statute Likewise there can be no dispute that Mr Songers report was good faith

communication in furtherance of the right to free speech in direct connection with an issue

10 of public concern as defined by NRS 41.6372 and First the report is

ii communication of information to political subdivision of this state regarding mailer

12 reasonably of concern to the respective governmental entity in other words Mr Songers

13 report is communication to the Town of Pah rump regarding mailer reasonably of

-.4
Cu

14 concern to the Town regarding potential EMT misconduct in abandoning woman during

I41E

15 life threatening situation Second the report is written statement made in direct
o7

16 connection with an issue under consideration by an executive in proceeding authorized

17 by law put simply Mr Songers report is written statement made in direct connection

118
with Pahrumps disciplinary actions of Plaintiffs With the report itself being good faith

19 communication in further of the right to free speech and right to petition as defined by

20 NRS 41.6372 and it was incumbent upon Plaintiffs to show by clear and

21 convincing evidence their ability to prevail on their respective claims The report itself

22 regardless of the quality is by definition good faith communication as defined by the

23 III

24 III

25 III

26 III

27 III

28 III

16-
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Legislature Because Plaintiffs failed to meet their burden this Court must dismiss this

matter and order fees and costs as required by NRS 41.660

DATED this 18th day of August 2014
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document

DEFENDANT PAT SONGERS SUPPLEMENTAL BRIEF IN SUPPORT OF HIS

SPECIAL MOTION TO DISMISS PURSUANT TO NRS 41 .660

filed in Case Number 35969

Document does not contain the social security number of any person

-OR-

Document contains the social security number of person as required by

specific state or federal law to wit

10

State specific law

12
-or

13
For the administration of public program or for an application for federal

or state grant
to

qLL 14
-or

LlJ t-_Io _oOc 15
Confidential Family Court Information Sheet

16
NRS 125.130 NRS 125.230 and NRS

17

18
Date August 181 2014
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CERTIFICATE OF SERVICE

hereby certify that on the 18th day of August 2014 service of the foregoing

DEFENDANT PAT SONGERS SUPPLEMENTAL BRIEF IN SUPPORT OF HIS SPECIAL

MOTION TO DISMISS PURSUANT TO NRS 41 .660 was made by depositing true and

correct copy of the same in the United States mail with postage fully prepaid addressed to

Daniel Marks Esq
Adam Levine Esq
Law Offices of Daniel Marks

610 South Ninth Street

Las Vegas NV 89101

Attorneys for Plaintiffs

10 Todd Alexander Esq
13- Lemons Grundy Eisenberg

11 6005 Plumas Street FIr

Reno NV 89519
CD 12

Attorneys for Defendant
13 Erickson Thorpe Swainston Ltd

An Employee of
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DETAIL LISTING TODAYS DATEJuly 21 1993

FROM FIRST TO LAST STEP TIME 1110 am
LEG DAY IS 111

4q3
PAGE 1OF

_SB 405 By Titus WHISTLEBLOWERS IS

Revises provisions governing immunity from civil action for
certain communications made in good faith to governmental
entity and clarifies law governing witness in legislative
proceeding BDR 3-995

Fiscal Note Effect on Local Government No Effect on the
State or on Industrial Insurance No

04/15 52 Read first time Referred to Committee on
Judiciarin To printer

04/16 53 From printer To committee
04/16 53 Dates discussed in Committee 5/26 6/3 AIDP
06/14 93 From committee Amend and do pass as amended
06/14 93 Amendment number 759
06/l594 Read second time Amended To printer
06/16 95 From printer To engrossment
06/16 95 Engrossed First reprintY
06/17196 Read third time Passed as amended Title approved as

amended 21 Yeas Nays Absent Excused
Not Voting To Assembly

i7 97 In Assemblyt
17 97 Read first time Referred to Committee on

Judiciary To committee
06/17 97 Dates discussed in committee 6J2 ADP
06/29 108 From committee Amend and do pass as amended
06/29 108 Amendment number 1049
06/29 108 Placed on Second Reading File
06/29408 Pead second time Amended To printer
06/30 109 From printer To reengrossment
06/30 109 Re-engrossed Second reprintY
06/30 109 Placed on General File
06/30409 Read third time Passed as amended Title approved as

amended 35 Yeas Nays Absent Excused
Not Voting To Senate

06/30 107 In Senate
07/01 108 Assembly amendment concurred in To enrollment
07/06 Enrolled and delivered to Governor
07/13 Approved by the Governor Chapter 653

Additional Committee Information
lflAfter passage discussion concur enate JudLciarv

instrument from prior session

1194



NEVADA LEGISLATURE
SIXTY-SEVENTh SESSION

1993

SUMMARY OF LEGISLATION

PREPARED BY

RESEARCH DIVISION

LEGISLATIVE COUNSEL BUREAU

iif



S.B_ 405 Chapter 653
Senate Bill 405 provides immunity from civil liability for claims based upon
good faith communication to legislator officer or employee of the State or

Federal Government If civil action is brought against such person the

Attorney General or other legal representative of the governmental entity to

whom the communication is made is authorized to provide defense for the

person

In addition the bill entitles the prevailing party in such an action including

governmental agency if that agency provided the defense to reasonable costs

and attorneys fees

Finally the bill clarifies that witness is absolutely privileged to publish

defamatory matter as part of or preliminary to legislative proceeding if the

matter has some relation to the proceeding To knowingly misrepresent fact

however constitutes misdemeanor

Senate Bill 405 provides protection from strategic lawsuits against public

participation known as SLAPP suits The initiation or threat of SLAPP
suit is used to discourage persons efforts to communicate information to

governmental agency

Referred to Senate Committee on Judiciary

SENATE VOTE 21-0-0

Referred to Assembly Committee on Judiciary

ASSEMBLY VOTE 35-6-1

Effective July 13 1993



S.B 405

SENATE BILL No 405SENAToRS flius CAWSTER 3LOMB AND BRowN

APRIL 15 1993

Referred to Committee on Judiciary

SUMMARYProvides immunity from civil action for communication made in good faith to

governmental agency BDR 3-995

FISCAL NOTE Effect on Local Government No
Effect on the State or on Industrial Insurance No

EXPLANATIONMatter in italics In ncw muter in bracket ie material to be ontitted

AN ACT relating to actions concerning persons providing immunity from civil action for

communication made in good faith to governmcntal agency and providing other

matters properly relating thereto

THE PEOPLE OF THE STATE OF NEVADA REPRESENTED IN SENATE

AND ASSEMBLY DO ENACT AS FOLLOWS

Section Chapter 41 of NRS is hereby amended by adding thereto the

provisions set forth as sections to inclusive of this act

Sec As used in sections to inclusive oft/ifs act political subdivi

sion has the meaning ascribed to it in NRS 41.0305

Sec person who in good faith communicates complaint or informa

tion to an officer or employee of this state or of political subdivision or to an

officer or employee of the Federal Government regarding matter reasonably

of concern to the respective governmental agency
is immune from civil liabil

ity on claims based
tipon

the communication

10 Sec In any civil action brought against person who in good faith

11 communicated complaint or information to an officer or employee of this

12 state or of political subdivision regarding matter reasonably of concern to

13 the respective governmental agency the attorney general or other legal

14 representative of the stale or the legal representative of the political subdivi

15 sion may provide for the defense of the action on behalf of the person who

16 communicated the complaint or information If the legal representative of

17 political subdivision does not provide for the defense of such an action

18 relating to communication to an officer or employee of the political subdivi-

19 sion the attorney general may provide for the defense of the action

20 Sec Except as otherwise provided in subsection the
party prevail-

21 ing in an action brought against person who in good faith conirnunicated

22 complaint or information to an officer or employee of this state or of

23 political subdivision or to an officer or employee of tile Federal Government

24 regarding matter reasonably of concern to the respective governmental

25 agency is entitled to reasonable costs and attorneys fees
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If legal representative of this state or of political subdivision

provides the defense in such an action the state or political subdivision

If the legal representative prevails is entitled to reasonable costs and

attorneys fees or

If the legal representative does not prevail must pay reasonable costs

and attorneys fees
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is attached as Exhibit She referred to that statement and reviewed
each section of the bill

Following an explanation of the bill Senator McGinness asked for

further explanation of section regarding attorney compensation Ms
Zunino explained there are two ways income withholding can be

accomplished district attorney can do income withholding or

private attorney may do wage assignment She said in the Nevada

statutes dealing with district attorneys they are allowed to do an
income assignment against industrial insurance compensation but that

privilege is not extended to private attorneys Senator McGinness

asked what would happen in the case of large award to the children
of deceased parent with respect to attorney fees Senator Adler

answered an ad litem guardianship would have to be established on
behalf of the child in which case the attorney would receive court-

approved fee

Ms Zunino indicated any money collected by the district attorneys
office is given to the family and none is retained as attorneys fees

There was no further testimony on A.B 492 The hearing was opened
on Senate Bill 5.5 405

SENATE BILL 405 Provides immunity from civil action for

communication made in good faith to governmental

agency

Senator Dma Titus explained the background of the legislation to the

committee

The bill is designed to protect well-meaning individuals
who petition government for some cause from being hit by
retaliatory SLAPPS Strategic Lawsuits Against Public

Participation

Senator Titus provided the committee with an informational packet
regarding SLAPPS set forth herein as Exhibit She indicated
SLAPPS relate to our right to petition government which is

protected by the First Amendment to the United States Constitution
Senator Titus stated this includes all forms of communication which
individuals have with governmental agencies bodies and employees
She indicated people who engage in petitioning of government .are

more and more finding themselves being sued for such actions
Senator Titus stated the suits are primarily filed by developers and
businesses involved in environmental and consumer protection issues

Senator Titus stated most SLAPPS lawsuits are thrown out arid very
few are won in court but the fact the cases are filed has very
chilling effect on peoples participation in the governmental
process She said the lawsuits intimidate other citizens who may
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think about speaking out Senator Titus added the filing of such
suits moves political disputes from public forum to the private
judicial arena .derails public debate and stifles legitimate
political expression

Senator Titus referred to material contained in Exhibit and said

study conducted in Colorado tracked hundreds of cases and found the

average case asked for $9 million in damages and took approximately
36 montns before it was finally thrown out of court she said seven
states have now actively considered SLAPPS legislation and 13 other
states are contemplating such legislation

Senator Titus quoted statement by Robert Richards Professor of Law
Penn State University

As more courts recognize the SLAPPS problem the

situation may improve Yet courts are constrained by civil

procedure land expanding tort doctrine The burden is

therefore upon state legislatures to step in and safeguard
the rights of their citizens to speak out on public issues

and in the process help thaw the chill of intimidation
brought on by SLAPPS

Senator Titus urged the committee to follow Professor Richards advice
and pass S.B 405 She said it was her intent to protect all forms
of petition but indicated the bill may be drawn too narrowly and will
need amendment to be certain it includes testimony before publicly
elected bodies such as the legislature and county commissions

Senator Adler stated his support for the bill and indicated he knew
of three instances during the present session wherein parties have not

testified or relayed information to the legislature because of fear
of lawsuits He continued

When this type of thing starts happening .when we cannot
get information from citizens because of fear of lawsuits
something needs to be done It is an outrageous situation

.Even if the things they are going to tell us arent
exactly accurate .1 think we are in position to sort out
what is true arid what is not. .and make decision
Everyone should have an opportunity to present their side
of the story to the legislature county commissioners or

anyone else they wish to testify in front of...

Senator Titus indicated there were persons present who had testified
at legislative hearing and have been hit with SLAPPS She
introduced Edwin Durand who testified as follows
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Some of you may have seen my name in the newspapers last

week with Lewis EL Laughlin and his attorney James Wilson
going public making false and exaggerated claims to

discredit me. .and the facts which had already presented
to the legislature using Laughlins own quotes and

writings

am normally private person with my own opinions
However have found myself among hundreds of people
harmed by the actions and false claims made by Laughlin

Associates Incorporated who have intimidated everyone
with their unauthorized illegal manual entries into

personal credit files with never confirming any corporation
named in their endless run of suing everyone Not even the

federal government or the IRS can input negative data in

the credit files without court order

This morning seriously considered remaining silent in

fear of my familys safety because our lives have been
turned upside down with SLAPPS suits. .being stalked
have had retired police friends park 40-foot motor home

in front of my home to protect us..

Laughlin Associates Incorporated is nothing more than an

alter ego corporation with Lewis EL Laughlin and his

mother Dorothy Laughlin listed as the only officers

with the secretary of state of Nevada Along comes Mr
Harley Laughlin throwing his weight around and the two

attorneys James Wilson and Steven Stucker .questioning me

for one hour about my assets .like where do my children
live. .where does my grandson live .where do we shop for

groceries

think you can get the point. that is for us to take

flight rather than fight which am told the Laughlins
bank on should note am the only person to be put
through this Order for Examination of Judgment Debtor in

the hundreds of Laughlin suits My wife told Cheryl
Lau in the secretary of states office. .following my
being served. .on May .with this Order if one thing

happened to physically harm us .they were on notice who to

look to

was physically threatened by Laughlins manager .in the

office at 1000 East williams on March 1991. .with

contract thrown at me and in placing 357 on his desk
saying would pay or else on this false suit...
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mistakenly and under duress signed my name to document
called Staff Contract Office Package Agreement
concerning Arbuckle Construction Incorporated dated March

27 1989 ..I attended Laughlin tax seminar in Anaheim
California When heard of the Laughlin tax scam to sell
the assets of Nevada corporation .at an inflated value

with usury interest of 24 percent per annum compounded

monthly. .1 told Robert Van Arsdel of Laughlin Associates
that neither nor Arbuckle Construction Incorporated
wanted anything to do with Laughlin Moreover wanted my
money back which he said was up to the Laughlins The
$355 tax seminar was supposed to have money-back

guarantee

The basis of fraud is to be deceived arid was deceived by
Laughlin Associates Incorporated Lewis El Laughlin claims

everyone using his tax lessons will never pay state taxes
However in California there is an $800 minimum tax .even

if corporation has no profit Secondly no one can run
corporation from one pocket to the other without becoming

loint When California or other states tax man catches

up the penalties and fines are staggering..

Appraisal of assets which do not have an established market

value by independent authorities shall be required in order
to arrive at market value Therefore in claiming
bulldozer. .from $50000 to $300000 as claimed by Lewis

Laughlin and Robert Van Arsdel would be deceptive fraud to
both the state and all parties .as basis to avoid taxes

or creating false write-off in deductions

When first appeared before the legislative subcommittee

on Thursday May 22 around 730 p.m....I gave testimony
based on my opinion and experience with Laughlin
Associates Incorporated that there should be regulations
controlling resident agent activities beyond process of

service as detailed in Nevada Revised Statutes NRS
78.090 While no legal transcript of this testimony has
been made by the legislature to date Laughlin has filed

suit claiming to have true and correct transcript of my
statement The Laughlin complaint filed May 10 makes
claims that made false statements. .guilty of oppression
fraud and/or malice etc Under motion for preliminary

injunction Laughlin Associates Inc doing business as
Lewis Laughlin and Harley Laughlin Plaintiffs request an
injunction prohibiting me as defendant from publishing
false statements of facts concerning Laughlin Associates
Incorporated
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The Laughlins seek for me to stop dealing In facts and lust
shut up contrary to the First Amendment of the Bill of

Rights to the Constitution of the United States

There is nothing professional about Laughlin Associates
Incorporated especially the five essential parts of

contract which are consideration time frame good faith
performance or intent There is Nevada statute dealing
with unfair trade practices...

In addition to my experience with credit abuse insider

trading against my corporations. credit collection from

out-of-state unlicensed Management Services/

Nevada have found the abuse of the Sherman Anti-Trust
Act

The Laughlins file suit every to 1/2 days against

people who do not want any part of their way of doing
business..

What have said is 100 percent fact It is only part of

the story to come out .with Laughlins about being
sued None of us are exempt from the attack of the greedy
and insensitive .or go ahead sue me. .you will be able to

say that to Just about anyone without the slightest fear
You will also be able to do business without paying any
state income tax Your chances of having your assets and

your life work wiped out by large Judgment in favor of

some lawsuit-happy yoyo is greater than ever before Its
no longer if you are sued it is when you are sued Fair
is fair but enough is enough .Justice is great Losing
everything you have over frivolous lawsuit ramrodded by

Sharp lawyer is not These are Laughlins writings

These written statements are made from man who with his

attorney both paid lobbyists sat in this building on May
at 1015 a.m. .responding to the legislative subcommittee

saying Everyone has the right to invest in space alien

corporations and that there were many space aliens walking
around the earth today .apparently known to Lewis Laughlin
personally

Not only did Laughlin destroy $500000 personal line of
credit to me in the building of quality homes by Arbuckle
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Construction at Lake Mead. .Laughlin has attempted through
his resident agency and insider trading to harm another
corporation have been involved with...

Mr Durand indicated he and his wife have been married less titan one

year and she has been summoned by Laughlin Associates Inc to give
testimony regarding her assets He stated Through their suit-happy
harassment they are demanding she show list of every check she has

written since 1990. .we didnt even know each other then Mr Durand
stated Laughlin has financially physically and mentally abused

myself as well as my family. .this is nothing more than malicious

harassment because spoke up telling the truth He concluded

have spoken up against this resident-agency tax-scam
marketing because of the many people already harmed with
many more to follow unless business scams are stopped .1

hope for the good of all citizens that S.B 405 is enacted
to allow people to come forward without being
intimidated...

Senator Adler asked Mr Durand if the suit filed against him was after
he had testified before the Assembly Committee on Judiciary Senator
Adler also asked how Mr IDurand knew the injunction which was filed

was the result of his testimony Mr Durand answered It was pretty
obvious. .because got up and spoke He also indicated the
iniunction was served upon him at the legislature when he later

appeared to testify at another hearing

Mr Durands wife Madeline Durand approached the committee to answer
Senator Adlers questions She stated the complaint filed against Mr
Durand contains copy of his testimony before the assembly committee

Senator Adler asked what the office of the Secretary of State did when

they were advised of the actions of Laughlin Associates Inc
resident agent Mr Durand replied that office felt this was wrong
but did not take any action

The next to appear was Senator Matthew Callister cosponsor of S.B
fl5 Senator Callisterprovided copy of the Motion for Preliminary
InJunction filed in Mr Durands case with names removed Exhibit
He said he believed it was long overdue that testimony before the

legislature as well as testimony before any government body
.should be Just as protected form for free unfettered speech..

as you have in courtroom Senator Callistersubmitted an amendment
to 5.8 405 which is set forth as Exhibit He discussed the

provisions of that amendment with the committee saying it was clear
what it meant i.e For us to make accurate policy assessments here
we need public involvement .we need testimony before the

legislature Senator Callister reiterated the bill would prohibit
the bringing of lawsuit against someone who in good faith
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comes before us in response to our invitation to the public and
gives us information thinking the result of that participation in
the policy-making process will not lead to lawsuit

Senator James asked if the legislation would provide immunity from
lawsuits regarding communication to third parties and Senator
Callister answered it would not Senator Callister stated it would
not protect someone from the worst kind of intentional acts of

slander Senator James indicated he understood the good faith
standard which would apply but asked Should there be something in
here saying person should be truthful. .you should not protect
false communications where they are intentionally false Senator
James continued What about the situation of reckless disregard of

the truth or falsity which under the law lot of times would not

arise into bad faith necessarily should we deal with that Senator
Callister answered it was his recollection there was standing rule

in both houses .that you are considered to be sworn whenever you

appear... He added anything formally submitted to committee

comes with traditional notions of perjury sanctions if it is

intentionally false Senator Callister stated good faith

standard is not an absolute immunization it doss not protect you
from acts of intentionally dishonest conduct..

Senator James stated he agreed with the intent of the bill but added
am trying to decide whether or not legally the good faith standard

is the correct one to use .maybe you can lie or provide false
information and still be in good faith Senator Adler agreed false

information could be conveyed while acting in good faith and added

person should still be immune He continued think if you are

going to err you need to err in favor of free speech and

communication Senator Adler said there are people who honestly
convey things they think are true which turn out not to be true .1

dont think they should be subiect to suit for that He said he
believed the legislators and other public officials could separate
that out. .before they act

Senator James stated What we want to do is facilitate the free flow
of truthful helpful communication not false information Senator
Callister said

From my point of view the sanction for lobbyist who
doesnt tell the truth is. .he loses his credibility
havent seen many actions brought by one lobbyist against
another have seen too far too many threatened and now

increasingly brought by large institutional entity
against some individual who dares speak out against the

system
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The next to testify was Ande Engleman Nevada Press Association Ms
Englernan stated the association fervently supports this legislation
with the amendment she continued

Sometimes what people call malicious lie is only word
that is open to interpretation For instance if

person were sitting next to me and said to you She is
far richer than I. person might not think she is

rich. .because she knows how much money she has .but to

me that might be lot of money So the word rich can

have different meaning to different people It doesnt
mean am lying these are the kinds of things that are
called malicious lies. .slander or defamation. .and that

people try to bring suit upon

Ms Englemari said she believed the legislation would give the average
person who may be threatened with lawsuits sense of security if

someone is trying to prevent them from speaking She continued They
can stand up for what they believe in without having to risk total
financial ruin

Testifying next was Madelyn Shipman Chief Deputy City Attorney City
of Reno Nevada Ms Shipman stated she believed the concept of the

bill was good but wished to clarify .whether this is

discretionary assumption of defense or not since the phrase used in
section is may provide Senator James answered he understood the
word may allowed for discretion Ms Shipman said the City of Reno
was involved in SLAPPS lawsuit at the present time She indicated
an individual was named in the suit for filing complaint with the

City of Reno as conspirator with Reno Ms Shipman stated
such lawsuit was extremely costly and added An entity undertaking

defense is going to be assuming maior expense

Senator James asked Senator Callister to respond to the following
question You couldnt write slanderous letter about

somebody. send it to private people then copy it to government
agency to cloak it with privilege could you Senator Callister
answered he believed good faith language would be clearly violated
because the effort was not to primarily communicate with
governmental entity Senator Titus said safeguard for that type of

situation existed in section which states .the communication
regards matter reasonably of concern to that agency

There was no further testimony on SB 405 the chairman closed the

hearing on the bill arid opened the work session on Senate Bill IS.BJ
Senate Bill S.B 178 and Senate Bill S.B 423
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UNIVERSITY of DENVER
Colorado Seminary

College of Law

What every American needs to know about

CITIZENS RIGHTS COMMUNICATING WITH GOVERNMENT AND SLAPPS

The Right to Petition the government is one of the most
protected freedoms Americans have It is guaranteed by the First

Amendment of the U.S Constitution and host of other laws

It is also the foundation of our representative form of

democracy Public participation or citizen involvement in

government has been encouraged by our system for over 200 years
The reason is simple if citizens cannot conuttunicate with
government government cannot represent them

Your right covers not only petitions but all forms of

communication witk_government officçs and ernPloyfl including
writing letters reporting violations of law

calling officials giving testimony
criticizing government campaigning on issues

actions policies demonstrating picketing
and officials and boycotting

speaking out at public filing agency appeals
meeting filing public-issue lawsuits

It applies to all branches of government legislative
executive and judicial and to all government levels federal
state and local

The protection is not limited to truthful public-spirited
good ideas It covers error selfinterest even bad ideas

provided the goal was to influence legitimate government decision
or action not just to injure someone else

Can you still be sued for exercising these rights Yes
The Political Litigation Project at the University of Denver has
studied hundreds of cases where thousands of citizens and groups
have been sued for dollars for speaking out to government

by developers for testifying against rezoning for their
proj ects

by teachers for complaining about their competence to the

board of education
by businesses for reporting their violations to

environmental and consumer authorities

even by governments public officials and employees

themselves for criticizing their projects or policies
WE CALL THESE SUITS SLAflS STRATEGIC LAWSUITS

AGAINST PUBLIC PARTICIPATION continued

EXHIBIT



The good news SLAPPs are virtually all thrown out of

court Courts usually see them as blatant attempt to chill
citizens First Amendment political participation rights SLAPPs

are also seen as an attempt by one side of political dispute to

transform public political-arena issue into private judicial-
arena issue from forum that can resolve the debate to one that

suppresses it

WBAT TO DO IF SIfl IS THREATENED OR PILED

Lealilielpj Immediately contact an attorney
Specifically say your First Amendment Right to Petition is being
attacked You may wish to contact your local branch of the

American Civil Liberties Union or Ralph Nader or related-issue
groups which have provided legal support in other SLAPPs

Our help Advise your attorney to contact us for

our information packet and expert assistance

Courtkelpj Consider an early motion to dismiss

demurrer summary judgment etc based on federal or state

constitutional/civil rights state privilege immunity anti
SLAPP statutes etc These prove highly successful

$LAPPback Consider counterclaim/suit for

violation of your constitutional/civil rights malicious
prosecution abuse of process political and emotional injury
outrageous conduct etc These have been very successful and

resulted in multi-milliondollar jury awards to the citizens who

were SLAPPed SLAPPbacks help others too by sending clear

message to those considering filing SLAPP5 that they are costly
illegal and public relations nightmare

Above all do not let the SLAPP work in the real world Do

not let it chill your advocacy or sap support from your cause
Then censorship wins and America loses

You have the right Use it and protect it

THE POLITICAL LITIGATION PROJECT

Professor Penelope Canan Professor George Pring
Department of Sociology College of Law
University of Denver University of Denver

GCB 449 1900 Olive Street

Denver CO 80208 Denver CO 80220

303 8712948 303 8716266

7/91
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Intimidation lawsuits chill public activism

sspp5 tget
pocketbook seek

top opposition

By Julia Rubin

AasnCrrtFwfls

aliens who crusade against local

polluters or zew developments in

their neighborhoods are inaeastngly

hkey to be his with lawsuits say tito

ljntxcsitr of Denver profenors who are

n.apptng the trend

They csfl lawsuits SL%PPC
Strategic l.awstnts Against Public Panicipa

lien ihe suits are unconstitutional and are

punting chill on public pars icapation in the

United States they said

Some SLAP flctiifls however are

SLtWPing hack
Vic Monifl isa textbook case

Monia headed Saratoga Calif environ

mental and homeowners group skat helped

persuade local voters in 1980 to limit devel

opinent on surrotanding hillssdes

Mocia his organization and other leaders

of the sloe-growth campaign irnnediately

were sued for 540 million by developer

who charged defamation

the case never made II to court Nine

wars isten Mount computer engineer

wan 200000 lisa counterstiit when jury

ruled he was the victim of malicious prose

In the meantime how ever the develop

rslaa suit had bad an effect Intimidated

sty council members exempted the devel

oper from same of the new- restrictions and

many local homeowners grows disbanded

Monia said

sarthe impact of the lawsuit in the

coanmunity lot less participation People

were talking about Youve
got

to be care

fat You speak out someones gonna stat

for himseL Monia said got so

preoccupied ended upleavvigmyjob.l

thought about moving out of the state

Sly daughters at the time were quite

young wed just moved into new home
the payments were pretty good-sized And
ns wile said Are you sure von havent

nakedeserything weve workedfor3 It

really began to weigh very heavily on me
Now he said he aill think twice before

participating in local politics again

Vie Morals had been Sl_AJPed

His leone of hundreds of such cases

tracked by flU lawiarofessorGeorje Pring

ansccjplocv professor Penelope Canan as

part nsa 2year study funded bythe

National Science Foundation

There are thousands more and the vain-

bets have been growing since the 970s
Thing and Canan

Such lawsuits arent just expensive and

traumatic theyre violation of the sight

10 petition guaranteed by the First Amend

ment said Pririg and Carat

Among other SLkPPs they bare studied

Losusville woman czculated petitions

opposing plans for housing development

on nearby farmland and was sved by the

developer

Sutton w.Va.btueherry fuiner told

Jederal authorities that operators of nest

sy coal anise had polluted river and killed

ash in it- He was SlAPPed with $200000

4g4aaeaqit b4bee4peflion

Agroitp itizensofWaslsingtonand

Warren counties Ni. went to court to

block planned trash incinerator and were

countersued by the cotmties for $13 mu
horn

aTh League of Women Voters in Bev

erly Hills Calif supported ballot initiative

to stop condominium ps-o3ect and wrote

two letters to local newspaper cmitacizing

it The developer SLAPPed the league for

$63 million

SLAPPs inevitably tear everybody out

of the public political arena where problems

get sohed and try to shift them over so

private judicial arenas where the problems

really cant get solved said Pring The

court caaft decide the real issue it can only

say yes you slandered or no you didnt

SLAPFs arent meant to be wont theyre

meant to intimidate

Tbeyusually dont even
get

to court and

once there snore than 90% are lost by the

parties tlinthemn Pring
said But by that

time the citizen opposition
often is scared

off or into compromise the professors said

Hundreds of people weve talked to are

literally terrified at the thought of losing

their homes under multhnillioo.ddliar law

stats said Thing

The avenge SLAP asks for $9 million in

damages and lasts 36 months before being

resolved Pring and Car.an said

And SLPPs dissuade people who merely

hear about them front participating inpoli

tics they said

We think we bow that in the majority of

cases there will be negative participatory

pobticsi futures for these people not only

for these sued but for much wider group
of people who hear about these cases said

Pring

lhe professors stress that the threat of

SLAPPs shouldnt deter people from public

participation Uçenpleitaoit about and misc

the to-st Amendment they are almost guar

anteed of getting outS the problem said

Cana
State authorities around the nation are

startingtosake action against SI.APPn.A

legislative proposal in New York for exam

ple.would limit theability of developers to

file StAPPiwithout proving actual malice

on the pars cicisnen opponents said Nancy

Steams of she New York Attorney Gener

arssnsironmental Protection Bureau in

Mbany

There are moore of these cases recently

and people are becontingaware of them as

problem said Stearns

Its troublesome Paaticularly in the en

vironmental arena citizen participations

really key The law relies on the Involve

ment of citizens in the environmental pro
cess-hs not just exercising rights but

being respcnsible citizen

New York Attorney General Robert

Abrams recently decried the use of SLAPPs

against citizens who complain about the

environment and said his office may try to

help such defendants byflllngfriend-ofthe

court briefs for example and supporting

the proposed ants-SLAP legislation

Stesrns said the rise of SLAPPs ha the last

10 or 15 years may be due to rising citizen

concern about the environment the so

called NLMBY.or Not-In-My-Backyard

movement that snakes it harder for develop

era so get projects approved

Prlimg and Cannn said they found SLAFFs

everywhere they looked but the greatest

concentration is in areas with high quality

of life and many educated newcomers

especially CaliforniaNew York and Colors

The rise oSLAPPtnsay also he the

result oft
generally more litigious society

they nid.ncsting that-many SLAPPe have

nothing to do with the enviresnsnt but see

filed by local or school officials
against

ornery citizens or parents

SLAPPa include recent case in suburban

Denver for example us which teacher

accused by fundanentabss Christian parents

of teaching witchaaft sued the parents for

tnder

They include mascots cases of police

officers suing tnfter.s who complain abotit

their behavior Pring and Canan said or

elected officials who claun defamation when

ornery citizens call for their jobs

lie right to leD our elected govermtnnrtt

representatives stat we think and what

want themto defocus is the most basic

right we ba-re said Prmg What is mote

basic shsnparents going to school with

complaints about their childrens educa

Increasingly t%PPvictimns such as tsc

Monia arent turning the other cheek

They are filing SI_APP-backs and in
ning

Mona stewed about the injustice of the

lawsuit flied against him for about 10

months after it was dismissed and then

decided to sue the developer and the devel

opers attorney for malicious prosecution In

addition to the $200000 jui award from

the developer lass year Mer.ia won an out
Scours settieatiens with the attorney

In snore prominent California case last

year.s group of Item County farmers who

ssaccessfullyfoiight off SI_k by agrsbtass

ness giant j.G BosreliCo inawater

dispute eountersued and won judgment of

$l33millionagsanat Boswell for mfrtr.gtzg

on their constitutional rights

The court ruled that Boss-elI tried to

intimidate the farmers so they toujd not

support state preposition when it sued

them forlibel in 1982

Unlike StAFFs many SI_APP-backs are

succeeding said Pring who testified on

behalf of the farmers

It used to be filers could file these casra

wish impunity There was no downside Un
works it works Nowi have tocounsel

would-be filers and their
attorneys they may

be walithtg themselves intos muthniluion

dollar action

Still Pririg said the fannerstnld him the
will never participate in politics again

Monia who said he was lucky enough to

be able to weathet nine
years

of legal biZls

and survive hopes his sictomy gives cc
couragement to people And hope that the
an feel that if they go sfter individuals or

companies who misuse the judicial system

for political purposes that they can win
Only ene-baiof of the population

probably gets out there on the streets and
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hood association that tried to recall several

city council membersfor alleged viola

tions of the states open-meetings law
found itself facing $1 million defamation

suit from one of the officials The action

stalled petition drive and the organizers

never gathered enough signatures for an

election The case is pending

Two Hudson Falls N.Y citizen

groups who went to court last

February to stop construction

of $74 million trash incinera

tor were countersued by Wash
ington and Warren counties for

$1.5 million Officials contend

that the opposition drove off

prospective buyers of bonds to

finance the project hiking

costs Warren County Attorney

Thomas Lawson added an in

timidating touch by announc

ing that the defendants risked

losing their homes The suit

was dismissed by state appel

late court in January

Some business executives ar

gue that the courts are last

defense against anti-growth
activists skilled at obstructing

projects You keep churning

up money on 500 pages of tech

nicalinforniation and soon you

dont have any to build

with says New York develop

er Thomas Stephens who spent two years

trying to build homes near nature conser

vancy in Westchester County He finally

sued the Dover Planning Board for $3.8

million last spring charging conspira

cy to hold up his project He lost the case

like monster For SLAPP defendants

winning can still mean losing Grass-roots

groups once united in common cause can

find themselves in disarray when the liti

gation starts lawsuit is like monster

that moves in with the family says Rick

Sylvester who was sued by Perini Land

and Development Co in 1986 The cornpa

ny claims he broke an agreement not to

publicly oppose 540-room condo and golf

complex near his Squaw Valley Calif

home Although Sylvester is independent

ly wealthy the enormous expense of the

case Si million in legal fees has driven

away activists who sided with him earlier

Is there way to lessen the pernicious

effects of SLAPPs Pring says defendants

exercising First Amendment rights need to

have their cases fast-tracked for summary

judgment Some SL4PP targets like Betty

Blake are countersuing Citizens in Wash

ington and Warren counties are readying

civil-rights action It means more time and

expense but it may compel others to think

twice before slapping down someone for

speaking up

SLAPPing the Opposition

How developers and officials fight their critics

Tilling at bulldozers Blake was sued while tzying to scwe trees

etty Blake moved to Wan
tagh Woods N.Y 30

years ago because she

loved the stately oak and beech

trees that shaded the suburban

Long Island neighborhood An
inspiration she called them
In 1987 when Terra Homes an
nounced plans to cut some of

them don for new develop

ment across the street she ral

lied her neighbors They tied

red ribbons around their trees

met at candlelight vigils and

petitioned the town for re

zoning to protect the greenery

Blake even hung spray

painted bedsheet on her lawn

declaring This neighborhood

will not be Terra-ized The

bulldozer came anyway and

she jogged alongside swatting

it with piece of debris Ter

ns response $636 million

harassment lawsuit against ________________
Blake and six other protesters

Blake was SLAPPedhit with what is enough to attract scholarly attention

known as Strategic Lawsuit Against versitv of Denver urofessors Georce Pring

Public Participation Frustrated by tena- and Penelope Canan who coined the acro

dons opposition to big-ticket projects nym and have cataloged more than 25O
real-estate developers corporate e.xecu- cases so far believe hundreds perhaps

tires and elected officials are hauling thousands of such lawsuits are being Led
tHrice to court in alarming numbers annually Were looking at very big hot-
Those doing the SLAPPing almost always torn of the iceberg says Pring

lose the Amendment generally pro- SLAPPs arent limited to fights between

teats activists like Betty Blake whose case developers andneighborhoodgroupsand
is pending But multimillion-dollar law- they dont always conform to good-guy/

suits even those dismissed or successfully bad-guy scenarios Donald Barnett and Ar-

defended can be chilling experience de- dis Williams members of an advisory coun
plating organizers of time money and cii at Mary M- Bethune Junior High School

commitment Some legal experts familiar in south-central Los Angeles wrote to local

with $L4PPs say they are more political and state officials last year after they found

muzzle than legal remedy The purpose
the principal unresponsive to their con-

is to shut environmentalists or other pub- cerns about poor reading and math scores

lic-interest groups up says Oakland at- The principal Peggy Selma flied 81 mil

torney Joe Brecher who has defended lion defamation suit and claimed Barnett

SLAPP cases Another purpose is to wasusingtheschoolasapoliticalbase.The

teach lesson to gaciflies and make sure was settled out of court-

they dont speak up again Some SLAPPs are targeted against un-
SLAPPsbegantoproliferateintheearly sympathetic victims Klan members reli

1980s as local environmental consumer gious zealots fringe environmentalists

and community groups aggressively pur- The point is they have right to express

sued their various causes often under the themselves Pring says SLAPPs are dam-

rhetorical battle cry of NIMBY not in my aging be argues because they derail public

backyard Their targetslocal govern- debates transforming them into drawn

mentsreal-estate companies manufactur- out civil litigation that may settle grudges

ers.began to strike back couching their but rarely makes good public policy

retaliation in sometimes questionable Thats why the most harmful SLAPPs
claims of defamation or conspiracy The involve politicians attacking their constit- Bu TnQCtWUA tins Wzi HT inLaAagrln
SLAPP phenomenon has grown large uents An Agoura Hills Calif neighbor- and Snarx POMPEZ inXeo York

22 NEWSWEEK MARCH 1990
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Huge award sends

very clear signal

By JEANIE BORBA
en who sued the Boswell compny
after BosweWs libel suit against

them was thrown out of court

Theyre Sled Strategic Lawsuits
The six-rear legal battle stemmed

Against Public Participation
from controversy over the Peripher

SLAPPS and three Kern
al Canal project that would have

farmers countersuit against the
brought more Northern California

Boswell Co is classic example
vater to the valley and Southern

according to an expert witness who California

testified during the recent triaL
The BosWeIl company spent $1.1

Geotze Pring Jaw Drofessocat
million to defeat the measure Weg

the University of Denver has stud-
is and the Thomsons contributed to

jetS 100 such lawsuits across the
edveitisetrient favoring the canal

country and is embarking on new that appeared in two newspapers

study of 100 more to determine bow month lore the election

the recent litigation trend started BOSWeU officials claimed that the

and how it has affected people who farmers advertisement was libelous

are politically active
because it accused the company of

Pring said he believes the jwfl engagtng in illegal price-fixing of

verdict awarding the farmers total
farm commodities The lawsuit was

$133 million in actual and punitive
OUt of court

damages is the largest ever award- Pring said such lawsuits mas
ed in this type of litigation querade as libel or defamation

The size of this jury verdict SS or suits to stop business inter-

sends very very clear signal and ference but their real purpose ii to

precedent all over the country The silence political opposition

verdict exceeds all previous ones in He described SLAPP cases as

cases like this and sends signal to trend that began developing in the

people that would file lawsuits to early 19705 in which people take

chili political opposition that the public political dispute and one side

cost of that strategy is very high tries to transfonn it into private

Pring said after the trial in tele- courtroom dispute

phone interview from his Denver Its
scary phenomenon and

nome very few of the targets only 15

He said that previously the high- percent ever fight back But of

verdict was $5 million against those who do fight back most wtn
the Shell Oil Co in case in which Pring said

the company sued union attorney The cases Pring has studied

for reporting to authorities that raned from disputes over local

Shell product contained cancer-- zoning issues to those involving

causing chemicals statewide elections or ballot issues

Pring testified at the Bakersfield Very often they involve citizen

trial on behalf of Ken Wegis and reporting misconduct by public

Jack and Jeff Thomson three latin- official be said
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otrfl CI rrCASENO

DEPT
93 IAY1O P356

j3
BY

____HORTON

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN ANb FOR CARSON CITY

to

11

12 NPTION FOR PRELIMINARY
INJUNCTLQN

13

14 -------

IS

16 have filed Complaint seeking in addition to money damages an

17 injunction prohibiting the defendant from publishing false

is statements of .acts concerning

19 Plaintiffs move for

20 preliminary injunction prohibiting the defendant from publishing

false statements of facts concerning

22

23 This motion is made and based upon all pleadings arid papers

24 on file with the Court the attached Points and Authorities and

25 the attached Affidavit of

26

27

28
Attorney for Plaintiffs

121



IC5 MD AUTHORITIES

The defendant W6S client The

defendant failed to pay the contract fee and --

sued the defendant and obtained default judgment copy

of the Default Judgment is attached as Exhibit The

defendant in an apparent attempt to discredit and harm

plaintSffs has made written and oral statements before public

body in which he has stated the plaintiffs are guilty of illegal

and unlawful conduct See attached Affidavit of

10 Exhibit and documents attached thereto These statements are

ii false and are having the desired effect of hurting plaintiffs

12 Plaintiffs request an injunction prohibiting the defendant from

is publishing false statements of facts concerning

14

NRS 33.010 provides2

16 An injunction may be granted in the following cases

17 When it shall appear by the complaint that the
plaintiff is entitled to the relief demanded and such

18 -relief on.- part theraat tnsists in restraining the
commission or continuance of the act complained of either

19 for limited period or perpetually

20 when it shall appear by the complaint or
affidavit that the commission or continuance of some act

21 during the litigation would produce great or irreparable
injury to the plaintiff

22
when it shall appear during the litigation

23 that the defendant is doing or threatens or is about to
do or is procuring or suffering to be done some act in

24 violation of the plaintiffs rights respecting the subject
of the action and tending to render the judgment

25 ineffectual

28 Injunctive relief is an equitable remedy Sherman y.Clprk

27 Nev 138 1886 The granting of an injunction is matter of

discretion Coronet Homes Inc Mvlan 84 Nay 435 1968

121420



patty which establishes it has reasonable likelihood of

succC8S on the merits and that defendants conduct if not

enjoined will result in irreparable harm for which compensatory

damage is an inadequate remedy should be granted art injunction

Dixon Thacher 103 Nay 414 1987

Defendant has stated in no uncertain terms that plaintiffs

have engaged in illegal conduE See the Transcript of

Testimony attached to the Affidavit of

This statement is an outright lie Plaintiffs have not engaged

in any illegal or unlawful conduct and will therefore succeed

on the merits

12 The defendants conduct has already caused irreparable harm

13 to plaintiffs and his continued defamation of plaintiffs will

14 result in irreparable harm for which Compensatory damage is an

is inadequate remedy Claims before public body that the

16 plaintiffs are engaged in illegal and unlawful conduct clearly

17 harm plaintiffs business The harm is irreparable because the

18 Aafli- is done hen the false acsations are made Further the

19 defendant is apparently judgment proof has

20 been unable to satisfy S4000 judgment and so plaintiffs have

21 no adequate remedy at law

22 In Guicn Terra Marketing of Nevada Inc 90 Nev 237

23 1974 the defendant attached signs to his car which he parked in

24 front of the plaintiffs business The sign bore the following

25 statements

26 Terracor representative threatened to kill me What
next Rick Johnson regret having done business with

27 Terracor representative Doing business with Terracor
representative introduced me to new low in ethics

28

II 121



04

The trial court found that the stateuzento wars false

malicious and tended to discourage prospective customers from

doing business with the plaintiff The trial court issued

preliminary injunction In upholding the trial courts issuance

of the injunction the Nevada Supreme Court at page 240 stated

Equity will however restrain tortious acts where it is

essential to preserve business or property interests and
also restrain the publication of false and defamatory
words where it is the means or an incident of such
tortious conduct citation omitted The right to carry
on lawful business without obstruction is property
right and acts committed without just cause or excuse
which interfere with the carrying on of plaintiffs

10 business or destroy its custom its credit or its profits
do an irreparable injury and thus authorize the issuance

11 of an injunction citation omitted

12 The defendants conduct in publishing false and defamatory

13 statements is interfering with the plaintiffs right to carry on

14 their lawful business without obstruction and is causing

15 irreparable han Plaintiffs request an injunction be granted

IS prohibiting the defendant from publishing false statements of

17 facts concerning

19 Dated this 41tay of May 1993

20

21

22

23
Plaintiffs

24

25

26

28



P.L

AFFIDAVIT OF

STATE OF NEVADA
Es

CARSON CITY

under penalty of perjury being first duly

sworn deposes and says

am the Chief Executive Officer of

Inc and plaintiff in this action

had contract with

10
breached that contract by failing to pay

11 pursuant to the terms of the contract

12 sued for breach of contract and On April 25

13 i9Qi Judge Michael IL Griffin entered Default Judgment in favor

j4 of .andagainst Atrueand

15 correct copy of that Default Judgment is attached hereto To date

16 has been unable to collect any sum from

17 to satisfy the judgment

18 -3 subxnittd CT attached letter TO whom it may

19 concern to members of the Judiciary Subcommittee concerning AB

20 387 of the Nevada State Legislature true and correct copy of

21 the letter is attached On April 22 1993 made

22 statement to the Judiciary Subcommittee true and correct

23 transcript of his statement is attached statements

24 allege that have committed illegal or unlawful

25 acts These allegations are absolutely false

26 and have not committed- any

27 illegal or unlawful acts

28 Allegations made before public body that business

121



engages in illegal or unlawful acts even it completely false

necessarily hurt that business false statements

concerning and me have

negative impact on our business and cause irreparable han

Dated this jQ day of May 1993

SUBSCRIBEP AND SWORN to before

in rUe ay of May 1993

I0 ________ _______________________

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

NOIAry rjsLth NtVADA

CAcscj city

tzt Et3 trch 12 1996
0-

ia$



CASE NO RECt FLErJ

DEPT
P356

r.Y cSie

HORTON

IN THE FIRST 3UDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR CARSON CITY

10

11

12
MQTION FOR PRELIMINARY

INJUNCTION

13

14 Defendant

15

16 have filed Complaint seeking in addition to money damages an

17 in3 unction prohibiting the defendant from publishing false

18 sta.ehients ofóts concern.thg

19 plaintiffs move for

20 preliminary injunction prohibiting the defendant from publishing

21 false statements of facts concerning

22-

23 This motion is made and based upon all pleadings and papers

24 on file with the Court the attached Points and Authorities and

25 the attached Affidavit of

26

27

28
Attorney for Plaintiffs

121



__
P.02

POINTS AND MITHQRITIES

The defendant Was client of ma

defendant failed to pay the contract fee and

sued the defendant and obtained default judgment copy

of the Default Judgment is attached SS Exhibit The

defendant in an apparent attempt to discredit and harm

plaintIffs has made written and oral statements before public

body in which ha has stated the plaintiffs are guilty of illegal

and unlawful conduct See attached Affidavit of

io Exhibit and documents attached thereto These statements are

ii false and are having the desired effect of hurting plaintiffs

12 Plaintiffs request an injunction prohibiting the defendant from

13 publishing false statements of facts concerning

14

15 NRS 33.010 provides

16 An injunction may be granted in the following cases

17 When it shall appear by the complaint that the

plaintiff is entitled to the relief demanded and such

18 rrelief ctny part thersof ctnsists in restraining the
commission or continuance of the act complained of either

19 for limited period or perpetually

20 when it shall appear by the complaint or
affidavit that the commission or continuance of some act

21 during the litigation would produce great or irreparable
injury to the plaintiff

22
When it shall appear during the litigation

23 that the defendant is doing or threatens or is about to
do or is procuring or suffering to be done some act in

24 violation of the plaintiffs rights respecting the subject
of the action and tending to render the judgment

25 ineffectual

26 Injunctive relief is an equitable remedy Shermn clark

27 Nay 138 1886 The granting of an injunction is matter of

28 discretion Coronet Homes Inc Hvlan 84 Nay 435 1968

22 oL



reasonable likelihood of

party which establishes it has

success on the merits and that defendants conduct if not

enjoined will result in irreparable harm for which compensatory

damage is an inadequate remedy should be granted an injunction

Dixon macher 103 Nev 414 1987-

Defendant has stated in no uncertain terms that plaintiffs

have engaged in illegal conduct See the Transcript Of

Testimony attached to the Affidavit of

This statement is an outright lie Plaintiffs have not engaged

10 in any illegal or unlawful conduct and will therefore succeed

on the merits

12 The defendant conduct has already caused irreparable harm

13 to plaintiffs and his continued defamation of plaintiffs will

j4 result in irreparable harm for which compensatory damage is an

15 inadequate remedy Claims before public body that the

16 plaintiffs are engaged in illegal and unlawful conduct clearly

17 harm plaintiffst business The harm is irreparable because the

18 hatj- I- dane ten the falss accsations are made Further the

19 defendant is apparently judgment proof has

20 been unable to satisfy $4000 judgment and so plaintiffs have

21 no adequate remedy at law

In Cujon it Terra Marketina of Nevada Inc 90 Hey 237

23 1974 the defendant attached signs to his car which he parked in

24 front of the plaintiffs business The sign bore the following

25 statements

26 Terracor representative threatened to kill me What

next Rick Johnson regret having done business with

27 Terracor representative Doing business with Terracor

representative introduced me to new low in ethics

28
122t1



04

The trial court found that the statements wars false

malicious and tended to discourage prospective customers from

doing business with the plaintiff The trial court issued

preliminary injunction In upholding the trial courts issuance

of the injunction the Nevada Supreme Court at page 240 stated

Equity will however restrain tortious acts where it is

essential to preserve business or property interests and

also restrain the publication of false and defamatory
words where it is the means or an incident of such

tortious conduct citation omitted The right to carry
on lawful business without obstruction is property
right and acts committed without just cause or excuse
which interfere with the carrying on of plaintiffs

10 business or destroy its custom its credit or its profits
do an irreparable injury and thus authorize the issuance

11 of an injunction citation omitted

12 The defendants conduct in publishing false and defamatory

13 statements is interfering with the plaintiffs right to carry art

14 their lawful business without obstruction and is causing

15 irreparable harm Plaintiffs request an injunction be granted

16 prohibiting the defendant from publishing false statements of

17 facts concerning

IS r.- __

19 Dated this 41 day of Nay 1993

20

21

22

23
Plaintiffs

24

25

26
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AFFIDAVIT 9F

STATE OF NEVADA
sa

CARSON CITY

under penalty of perjury being first duly

sworn deposes and says

am the Chief Executive Officer of

Inc and plaintiff in this action

had contract with

10 breached that contract by failing to pay

ii pursuant to the terms of the contract

12 sued for breach of contract and on April 25

1991 Judge Michael Griffin entered Default Judgment in favor

14 of and against true and

j5 correct copy of that Default Judgment is attached hereto To date

16 has been unable to collect any sum from

17 to satisfy the judgment

18 --3 subntittd attached latter To whom it may

19 cOncern to members of the Judiciary Subcommittee concerning ItB

20 3137 of the Nevada State Legislature true and correct copy of

21 the letter is attached On April 22 1993 made

22 statement to the Judiciary Subcommittee true and correct

23 transcript of his statement is attached statements

24 allege that have committed illegal or unlawful

25 acts These allegations are absolutely false

26 and have not committe any

27 illegal or unlawful acts

28 Allegations made before public body that business



engeges in illegal or unlawful acts even if completely false

necessarily hurt that business false statements

concerning and me have

negative impact on our business and cause irreparable harm

Dated this jQ day of May 1993

SUBSCRIBED AND SWORN to before

stw ala tay of May 1993

10 ___

11

12

13

14

15

16

18

19

20

21

22

23

24

25

26

27

28

NOTARY F121u

CAR5tflj CITY

trch 12 1996



SB4OS 571

1993 REGULAR SESSION 67th1

ASSEMBLY ACTION SENATE ACTION
Senate Amendment to

Adopted Adopted Senate Bill No 405

BDR 3-995
Lost Lost

Proposed by Senators

Callister and Titus
Date Date

Initial Initial

Concurred in Concurred in

Not Concurred in Not Concurred in

Date Date

Initial Imnal

Amendment
No 571

Amend sec page by deleting line and inserting

don to legislator officer or employee of this state or of political subdivision or

to legislator

Amend see page line by inserting an italicized comma after

Goverrtmeau

Amend sec page line by deleting agency and inserting entity

Amend sec page line by deleting an and inserting legislator

Amend sec page line 13 by deleting agency and inserting entity

Amend sec page line 18 by deleting an and inserting legislator

Amend sec page line 22 by deleting an and inserting legislator

Amend sec page by deleting line 23 and inserting

political subdivision or to legislator officer or employee of the Federal

Government

Amend sec page line 25 by deleting agency and inserting entity

Amend the title of the bill second line by deleting agency and inserting

entity

Amend the summary of the bill second line by deleting agency and inserting

entity.

Drafted by SJCmrw Date 5/24/93

S.B No 405Provides immunity from civil action for communication made in

good faith to governmental entity

EXHIBIT 1221



MINUTES OF THE

SENATE COMMITTEE ON JUDICIARY

Sixty-seventh Session
June 1993

The Senate Committee on Judiciary was called to order by Chairman Mark

James at 400 p.m on Thursday June 1993 in Room 224 of the

Legislative Building Carson City Nevada Exhibit is the Meeting
Agenda Exhibit is the Attendance Roster

COMMITTEE MEMBERS PRESENT

Senator Mark James Chairman
Senator Hal Smith Vice Chairman
Senator Lawrence Jacobsen
Senator Mike McGirtness

Senator Raymond Shaffer

Senator Ernest Adler

COMMITTEE MEMBERS ABSENT

Senator Dma Titus

STAFF MEMBERS PRESENT

Dennis Neilander Senior Research Analyst
Marilyn Hofmann Committee Secretary

Senator James announced the purpose or the meeting was to conduct
work session on the following bills Senate Bill 5.5 192 Senate
Bill 8.8 405 Senate Bill S.8.1 478 Senate Bill_fS.B 479 and
Xisemblv.elTtTh.s 492

SENATE BILL l92 Provides enhanced penalty for crimes committed
against minors

Senator James indicated the bill includes immunity for school district
board of trustees for any release of regisation data acquired
pursuant to statute but does not give them immunity for failure to

release such data He said the legislation has been amended to state
that immunity

SENATOR SHAFFER MOVED TO AMEND AND DO PASS .B 192

SENATOR SMITH SECONDED THE MOTION

THE MOTION CARRIED SENATOR TITUS WAS ABSENT FOR THE VOTE



Senate Committee on Judiciary
June 1993

Page

SENATE BILL_478s Broadens basis for exercising jurisdiction over

party in civil action

SENATOR ADLER MOVED TO DO PASS S.B 478

SENATOR McGINNESS SECONDED THE MOTION

THE MOTION CARRIED SENATOR TITUS WAS ABSENT FOR THE VOTE

SENATE BILL 479 Expands original jurisdiction of justices courts

and municipal courts En certain counties to

include proceedings concerning juveniles charged
with minor traffic offenses

The chairman discussed an amendment which would make it optional for

the juvenile or family court to refer minors charged with minor
traffic offenses to the jurisdiction of the justices or municipal
courts

SENATOR ADLER MOVED TO AMEND AND DO PASS S.B 479

SENATOR JACOBSEN SECONDED THE MOTION

THE MOTION CARRIED SENATOR TITUS WAS ABSENT FOR THE VOTE

ASSEMBLY BILL 492 Makes various changes relating to support for

dependent children

SENATOR ADLER MOVED TO DO PASS A.B 492

SENATOR SMITH SECONDED TUE MOTION

THE MOTION CARRIED SENATOR TITUS WAS ABSENT FOR THE VOTE

SENATE BILL 4.05 Provides immunity from civil action for

communication made in good faith to governmental
agency

Senator James discussed the amendment to the bill which would add the
language ...a legislator... He indicated this was bill
sponsored by Senator Titus and although she was not present he would
ask for motion at this time

2233



IN THE SUPREME COURT OF THE STATE OF NEVADA

RAYMOND DELUCCHI and

TOMMY HOLLIS

Appellants

Case No 68994

District Court CV3 5969

PAT SONGER and ERICKSON

THORPE SWAINSTON LTD

Respondents

_____________/

JOINT APPENDIX

VOLUME OF VII

Appeal from the Fifth Judicial District Court

Case No CV3 5969

DANIEL MARKS ESQ
Nevada State Bar No 002003

ADAM LEVINE ESQ
Nevada State Bar No 004673

LAW OFFICE OF DANIEL MARKS
610 South Ninth Street

Las Vegas Nevada 89101

702 386-0536 FAX 702 386-6812

Attorneys for Appellants

JOSEPH GARIN ESQ
Nevada State Bar No 006653

SIRIA GUTIERREZ ESQ
Nevada State Bar No 011981

LIPSON NEILSON COLE

SELTZER GARJN

9900 Covington Cross Dr Suite 120

Las Vegas Nevada 89144

702 382-1500 FAX 7020382-15 12

Attorneys for Respondent

Electronically Filed
Aug 09 2016 09:39 a.m.
Tracie K. Lindeman
Clerk of Supreme Court

Docket 68994   Document 2016-24574



Description Volumes Paues

Answer to Complaint Erickson Thorpe

Swainston Ltd 14

Complaint

Defendant Erickson Thorpe Swainston

Reply in Support of Special Motion to

Dismiss VI 1449 1470

Defendant Erickson Thorpe Swainstons

Supplemental Brief IV 836 1173

Defendant Pat Songers Reply in Support

of His Special Motion to Dismiss Pursuant

toNRS41.660 III 678687

10 Defendant Pat Songers Special Motion

to Dismiss Pursuant to NRS 41.660

11 Ruling Required Within Seven Judicial

DaysPerNRS4l.660 19-49

12

Defendant Pat Songers Supplemental Brief

13 in Support of His Special Motion to Dismiss

PursuanttoNR541.66O VVI 1174- 1356

14

Findings of Fact Conclusions of Law and

15 Order Granting Defendant Erickson Thorpe

Swainstons Special Motion to Dismiss VII 1525 1528

16

Notice of Appeal VII 16551663

17

10 Notice of Entry of Order VII 1529 1536

18

11 Notice of Entry of Order of Dismissal VII 1649 1654

19

12 Notice of Entry of Order Granting Defendant

20 Pat Songers Special Motion to Dismiss

Pursuant to NRS 41.660 VII 15801585



Description Volumes Pa2es

13 Notice of Entry of Stipulation and Order to

Vacate Award of Fee and Costs As to

Defendant Erickson Thorpe Swainston

Ltd With Prejudice VII 1588 1592

14 Opposition to Defendant Erickson

Thorpe Swainstons Special Motion to

Dismiss Pursuant to NRS 1.660 III IV 688-835

15 Opposition to Defendant Pat Songer

Special Motion to Dismiss Pursuant to

NRS41.660 IIIIII 52-577

16 Order of Dismissal VII 1646 1648

17 Order Granting Defendant Pat Songers

10 Special Motion to Dismiss Pursuant to

NRS41.660 VII 1537-1539

11

18 Pat Songer Opposition to Motion for

12 Order of Final Dismissal VII 1619 -1645

13 19 Plaintiffs Motion for Order of Final

Dismissal VII 1593 1616

14

15
20 Re-Notice of Motion for Order of Final

Dismissal VII 1617-1618

16
21 Special Motion to Dismiss Under

Nevadas Anti SLAPP Statues
17

NRS41.635EtSeq III 578-677

18 22 Stipulation and Order to Vacate Award of

19
Fees and Costs as to Defendant Erickson

Thorpe Swainston Ltd With Prejudice VII 1586 1587

20



Description Volumes Pages

23 Summons Erickson Thorpe

Swainston Ltd 15 18

24 Summons Pat Songer 5051

25 Supplemental Authorities Regarding

Anti SLAPP Statutes Plaintiffs VI 1357 1448

26 Transcript of August 27 2014 Hearing VII 1471 1524

27 Transcript of December 2014 Hearing VII 1540 1579

10

11

12

13

14

15

16

17

18

19

20



CERTIFICATE OF SERVICE BY ELECTRONIC MEANS

hereby certi that am an employee of the Law Office of Daniel Marks

and that on the_ayof August 2016 did serve the above and forgoing JOINT

APPENDIX VOLUME of VII by way of Notice of Electronic Filing provided

by the court mandated E-Flex filing service to the following

Joseph Garin Esq
Siria Gutierrez Esq

LIPSON NEILSON COLE
SELTZER GARIN

Attorneys for Respondent

10 An emp1ofee of the

LAW OFICE OF DANIE MARKS
11

12

13

14

15

16

17

18

19
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an amount of
up to $10000 and any such additional relief as the court deems

proper to punish atid deter the filing of frivolous or vexatious motions

EXPLANATION Matter in bole/ed ito//cs is new niattet between brackets omitted material is material to be omitted

THE PEOPLE OF THE STATE OF NEVADA REPRESENTED IN

SENATE AND ASSEMBLY DO ENACT AS FOLLOWS

Section NRS 41.637 is hereby amended to read as follows

1.637 Good faith communication in furtherance of the right

to petition or the right to free speech in direct connection with

an issue ofpublic con cern means any
Communication that is aimed at procuring any governmental

or electoral action result or outcome

Communication of information or complaint to

Legislator officer or employee of the Federal Government this state

or political subdivision of this state regarding matter reasonably

of concern to the respective governmental entity fe-r

Written or oral statement made in direct connection with an

issue under consideration by legislative executive or judicial

body or any other official proceeding authorized by law or

Communication made in direct connection with an issue of

public interest in place open to the public or in public forum
which is truthful or is made without knowledge of its falsehood

Sec NRS 41.650 is hereby amended to read as follows

41.650 person who engages in good faith communication

in fUrtherance of the right to petition or the right to free speech in

direct connection with an issue ofpublic concern is immune from

any civil j1ibidity action for claims based upon the

communication

Sec NRS 1.660 is hereby amended to read as follows

1.660 If an action is brought against person based upon

good faith communication in furtherance of the right to petition

or the right to free speech in direct connection with an issue of

public concern

The person against whom the action is brought may file

special motion to dismiss and

The Attorney General or the chief legal officer or attorney of

political subdivision of this State may defend or otherwise support
the person against whom the action is brought If the Attorney
General or the chief legal officer or attorney of political

subdivision has conflict of interest in or is otherwise disqualified

from defending or otherwise supporting the person the Attorney

General or the chief legal officer or attorney of political

LH 0133
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subdivision may employ special counsel to defend or otherwise

support the person

special motion to dismiss must be filed within 60 days

after service of the complaint which period may be extended by the

court for good cause shown
If special motion to dismiss is filed pursuant to subsection

the court shall

fTr-eat-themotio.n---as-arnetion---fe--summee---ju4gme-ntj

Determine whether the moving party has established by

preponderance of the evidence that the claim is based upon

good faith communication in furtherance of the right to petition or

the right to free speech in direct connection with an issue ofpublic

concern

If the court determines that the moving party has met the

burden pursuant to paragraph determine whether the plaintiff

has established by clear and convincing evidence probability of

prevailing on the claim

If the court determines that the plaintiff has established

probability of prevailing on the claim pursuant to paragraph bA
ensure that such determination will not

Be admitted into evidence at any later stage of the

underlying action or subsequent proceeding or

Affect the burden of proof that is applied in the

underlying action or subsequent proceeding
Consider such evidence written or oral by witnesses or

affidavits as may be material hi making determination pursuant

to paragraphs and

Stay discovery pending

ruling by the court on the motion and

The disposition of any appeal from the ruling on the

motion and

Jej Rule on the motion within 90 judicial days after the

motion is fffled4 served upon the plaintj/f

If the court dismisses the action pursuant to special motion

to dismiss filed pursuant to subsection the dismissal operates as

an adjudication upon the merits

Sec NRS 41.670 is hereby amended to read as follows

1.670 If the court grants special motion to dismiss filed

pursuant to NRS 1.660

I-4 The court shall award reasonable costs and attorneys
fees to the person against whom the action was brought except that

the court shall award reasonable costs and attorneys fees to this

State or to the appropriate political subdivision of this State if the

LH 0134
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Attorney General the chief legal officer or attorney of the
iolitical

subdivision or special counsel provided the defense for the person

pursuant to NRS 41.660

f24 The court may award in addition to reasonable costs

and attorn eys fees awarded pursuant to paragraph an amount

of up to $10000 to the person against whom the action was

brought
The person against whom the action is brought may bring

separate action to recover

E@i Compensatory damages

fb Punitive damages and

Attorneys fees and costs of bringing the separate

action

If the court denies special motion to dismiss filed

pursuant to NRS 41.660 and finds that the motion was frivolous or

vexatious the court shall award to the prevailing party reasonable

costs and attorn eys fees incurred in responding to the motion

In addition to reasonable costs and a/torn eys fees awarded

pursuant to subsection the court may award
An amount of up to $10000 and

Any such additional relief as the court deems proper to

punish and deter the fiilng offrivolous or vexatious motions

If the court denies the special motion to dismiss filed

pursuant to NRS 41.660 an interlocutory appeal lies to the

Supreme Court

20 13

LH 0135
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SENATE AGENDA

for the

COMMITTEE ON JUDICIARY

Day Thursday Date March 28 2013 Start Time 900 a.m Room 2JA
Room 2149 of the Legislative Building 401 Carson St Carson City NV
Videoconferenced to Room 4412 of the Grant Sawyer State Office Building 555 Washington Ave Las Vegas NV

All Senate meetings are available live over the Internet at http//www.leg.state.nv.us Click on the link Calendar of MeetingsNiew

We are pleased to make reasonable accommodations for members of the public who are disabled and wish to attend the meeting If

special arrangements for the meeting are necessary please notify the Senate Committee Manager at 775 684-1438

All documents handouts and exhibits in support of your testimony must be submitted electronically in PDF format no later than

p.m the day before the meeting to the Committee on Judiciary Committee Manager at SenJuD@sen.state.nv.us In addition

please bring 25 copies of your documents handouts and exhibits to the meeting for distribution to the public If you are planning to

provide PowerPoint or other electronic presentation you are responsible for notifying the Committee Manager prior to the meeting

Sand bringing your own electronic copy for presentation

FIRST REVISED AGENDA

Please note start time

S.B 286 Provides immunity from civil action under Certain circumstances BDR 3-675
Senator Jones

S.B 296 Limits the recovery of damages arising from motor vehicle accident under certain

circumstances DR 3-825 Senator Roberson

S.B 323 Revises provisions relating to incompetent defendants BDR 14-1063

Senator Hardy

S.B 419 Revises provisions relating to marriage BDR 11-1107 Judiciary

Public Comment

At the Chairs discretion items on this agenda may be taken in different order than llsted two or more agenda items may be

combined for consideration an item may be removed from this agenda or discussion of an item on this agenda may be delayed at

any time The Committee may vote to introduce Bills and Resolutions not on this agenda Possible discussion action or Work

Session may occur on matters previously considered

lnterested parties may observe the meeting and/or pro vide testimony through simultaneous videoconference when available

Public comment will be taken at appropriate times during the meeting Because of time considerations the period for public

comment by each speaker may be limited and speakers are urged to avoid repetition of comments made by previous speakers No

public comment or testimony will he taken on Bills/Resolutions being discussed during Work Sessions

Proposed amendments must be submilted electronically in POP format to the Committee at SenJUD@sen.state.nv.us no later than

5p.m the day before the meeting The proposed amendment must include the Bill and/or Resolution number statement of intent

and the name and contact information of the amendment sponsor Please bring 25 copies of the proposed amendment to the

Committee meeting

Electronic devices e.g cellular telephones pagers tablets and laptop computers must be in silent mode or tumed off while in the

Committee room

Meeting ID 623

EXHIBIT Senate Committee on Judiciary

Date 0328/13 Page .j.... oil

LH 0138
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MINUTES OF THE

SENATE COMMITTEE ON JUDICIARY

Seventy-Seventh Session

March 28 2013

The Senate Committee on Judiciary was called to order by Chair Tick Segerblom

at 905 a.m on Thursday March 28 2013 in Room 2149 of the Legislative

Building Carson City Nevada The meeting was videoconferenced to

Room 441 of the Grant Sawyer State Office Building 555 East Washington

Avenue Las Vegas Nevada Exhibit is the Agenda Exhibit is the

Attendance Roster All exhibits are available and on file in the Research Library

of the Legislative Counsel Bureau

COMMITTEE MEMBERS PRESENT

Senator Tick Segerblom Chair

Senator Ruben Kihuen Vice Chair

Senator Aaron Ford

Senator Justin Jones

Senator Greg Brower

Senator Scott Hammond
Senator Mark Hutchison

GUEST LEGISLATORS PRESENT

Senator Joseph Hardy Senatorial District No
Senator Michael Roberson Senatorial District No 20

STAFF MEMBERS PRESENT

Mindy Martini Policy Analyst

Nick Anthony Counsel

Lynn Hendricks Committee Secretary

OTHERS PRESENT

Marc Randazza Randazza Legal Group

Allen Lichtenstein American Civil Liberties Union

Wayne Carlson Executive Director Nevada Public Agency Insurance Pool

Steve Balkenbush Nevada Public Agency Insurance Pool

Rebecca Bruch Nevada Public Agency Insurance Pool

LH -0139
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Senate Committee on Judiciary

March 28 2013

Page

Kenneth Carabello Vice President Operations Liberty Healthcare Corporation

Jayne Shale Liberty Healthcare Corporation

Richard Whitley M.S Administrator Division of Mental Health and

Developmental Services Department of Health and Human Services

Elizabeth Neighbors Ph.D Director Mental Health Developmental Services

Lakes Crossing Center

Christy Craig Office of the Public Defender Clark County

Robert Compan Farmers Insurance Group

David Goodheart American Insurance Association

Jeanette BeIz Property Casualty Insurers Association of America

George Ross Las Vegas Metro Chamber of Commerce

Tray Abney The Chamber Reno-Sparks-Northern Nevada

Mark Wenzel President Nevada Justice Association

Diana Alba Clerk Clark County

Nancy Parent Chief Deputy Clerk Washoe County

Margaret Flint

Chair Segerblom

Today we have Senate Bill S.B 286

SENATE BILL 286 Provides immunity from civil action under certain

circumstances BDR 3-675

Senator Justin Jones Senatorial District No
am presenting S.B 286 The First Amendment of the United States

Constitution guarantees the right to petition the government for redress and is

one of the most important rights the citizens possess Nevada addresses

upholds and protects this right to petition Chapter 41 of Nevada Revised

Statutes NRS protects citizens from civil liability for claims based upon

protected communication Protected communication must be made in good faith

and be truthful The provisions of NRS 41 are meant to deter frivolous lawsuits

commonly known as Strategic Lawsuits Against Public Participation SLAPP
These SLAPP lawsuits are primarily used to stop someone from exercising his or

her First Amendment rights When plaintiff files SLAPP suit NRS 41 allows

the defendant to file special motion to dismiss the lawsuit If the court grants

special motion it must also award attorneys fees to the defendant The

defendant may also file new lawsuit for compensatory damages punitive

damages and attorneys fees and costs In recent decision the Ninth Circuit

Court of Appeals held that Nevadas anti-SLAPP provision in NRS 41 only

LH 0140
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Senate Committee on Judiciary

March 28 2013

Page

protects communications made directly to governmental agency The Court

also held that Nevada provisions only protect defendants from liability and not

trial Finally the Ninth Circuit Court concluded that in Nevada there is no right

to immediately appeal an order denying special motion to dismiss SLAPP

suit

The purpose of S.B 286 is to address concerns raised by the Ninth Circuit

Court of Appeals with regard to NRS 41 Marc Randazza will address how this

legislation is good for defendants as well as businesses wanting to move into

Nevada He will also propose additional language to strengthen S.B 286

have submitted my written testimony Exhibit

Marc Randazza Randazza Legal Group
As First Amendment attorney who practices nationwide have much

exposure to anti-SLAPP legislation have also had much exposure to victims of

SLAPP litigation defend defamation suits and bring SLAPP suits as plaintiffs

attorney Frivolous lawsuits must be eliminated Lawsuits often bankrupt the

defendant

For example had case involving gentleman who wrote an online

newspaper for his community He wrote some articles about how he did not like

the plants that the community had planted at the entrance This article offended

the person who ran the homeowners association He sued the author of the

article for defamation We did win this case and were granted attorneys fees

The articles author and thought we were vindicated however the plaintiff

dissolved his LLC The $186000 attorneys fee award is nice trophy but has

meant nothing because the newspaper authors bank account was depleted

The costs monetarily and psychological were significant

Chair Segerblom

Will this bill make us like California

Mr Randazza

Yes As it is written S.B 286 is fantastic bill

have some proposed amendments which will improve it more have imported

some provisions from other states with similar laws For example Florida has

presuit notice requirement before defamation claim can be filed This is not

LH 0141
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Senate Committee on Judiciary

March 28 2013

Page

new concept Florida Statute 770.01 has been in place for 50 or 60 years This

would help by adding degree of alternative dispute resolution and therefore

lessen burden on the courts

have also suggested utilizing some portions of California Civil Procedure Code

1030 which allows the defendant to seek bond from the plaintiff if he or she

has reasonable probability of prevailing in the anti-SLAPP motion

As it stands this great bill

Chair Segerblom

Does party have to initiate lawsuit and then this anti-SLAPP law comes into

play Or does the party being threatened with the lawsuit go into court with the

claim of the threat of the SLAPP lawsuit and stop the suit before it starts

Mr Randazza

This is special motion to strike or to dismiss so the plaintiff would still have

to initiate the litigation

Chair Segerblom

For example you Mr Randazza are sued You think this is frivolous lawsuit

because it is enacted to prevent you from expressing your First Amendment

rights and that is when your attorney initiates the anti-SLAPP litigation

Mr Randazza

Correct The lawyer would quickly initiate the anti-SLAPP law so that the

First Amendment mettle of the case could be tested Otherwise motion to

dismiss if pleaded correctly is easily achieved then comes an expensive and

long-standing discovery and by the time the win comes to the defendant it is

Pyrrhic victory

Chair Segerbiom

Absolutely

Senator Ford

Why was that complaint about the plants considered public concern

LH 0142
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Page

Mr Randazza

It is public concern if it is important to ones community It was matter of

governance for his community

Senator Ford

Does caselaw define the issue of public concern for purposes of anti-SLAPP

statutes

Mr Randazza

Yes Nevadas courts would be able to rely upon robust caselaw in California

Washington and Oregon in order to define those terms

Senator Ford

Is there federal counterpart to anti-SLAPP

Mr Randazza

Congressman Steve Cohen from Tennessee has proposed federal anti-SLAPP

legislation It has not passed There may be issues of separation of powers with

this federal legislation Nevada should consider the benefit to business as well

Tech start-ups for example are not as attracted to Nevada as to California

Washington or Oregon because of these states strong anti-SLAPP laws

Senator Ford

What is the definition of public concern relative to the caselaw definition

Mr Randazza

Public concern is broadly defined Public concern is matter of interest to

multiple people It does not necessarily have to be matter of governance

Public concern can even be said to be matters of local importance local

governments local news It would not be narrow definition Any statute

needs to make the term public concern broad There is caselaw in the handout

have provided to you Exhibit can also provide the Committee with

follow-up research if that is sqmething that concerns you

Chair Segerblom
In response to Senator Fords questions is this based on other states that have

already enacted anti-SLAPP laws
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Mr Randazza

Right

Senator Hutchison

If the issue of public concern is defined so broadly it seems that any lawsuit

could be defined that way For example partner disputes in commercial

litigation could be matter of public concern right Then we are now modifying

the motion to dismiss standards for almost anything Will we now have lot of

cases under this definition

Mr Randazza

This bill drafted with the proposed amendments is not so broad that it

encompasses every method of conduct in the State It will just encompass
whether citizen is exercising his or her First Amendment rights

Senator Hutchison

In exercising citizens First Amendment rights on an issue of public concern

you admit the definition is very broad

Mr Randazza

Correct If am speaking out about how an investigation is going of course that

is matter of public concern If am speaking about the lack of traffic light at

an intersection that is matter of public concern If am speaking out about

how neighbor can mow his or her lawn then that is not matter of public

concern

Senator Hutchison

What about how treat my partners in my law firm Is that matter of public

concern Could it be construed that way

Mr Randazza

You may not have the privilege of making that private matter If it is matter

of internal politics at your law firm that is matter of private concern

However if the Las Vegas Sun begins to report on strike at your law firm and

your associates are picketing in front of the building then it has become

matter of public concern

LH 0144

989



Senate Committee on Judiciary

March 28 2013

Page

Senator Hutchison

Why is there clear and convincing evidence standard For example the

moving parry initially starts by preponderance of the evidence that in fact the

claim is based on free speech-First Amendment rights Then if the court

determines the moving party has met that burden of proof the court then has

to determine by clear and convincing evidence probability of prevailing on the

claim Now the burden shifts to the plaintiff The defendant points out the First

Amendment right demonstrated by preponderance of the evidence Is that

correct

Mr Randazza

Correct

Senator Hutchison

The burden shifts now to the plaintiff who wants to win this lawsuit by clear

and convincing evidence to the court in that early stage which is fraud

standarda very high standard in the law What is the rationale for setting the

standard that high

Mr Randazza

The way it has worked in California Washington and Oregon cases the plaintiff

needs to front load his or her case The plaintiff needs to show this evidence is

going beyond the motion-to-dismiss standard It is burden-shifting statute But

without that important element defendants can be quieted and punished for

exercising free speech rights simply by winning case That burden-shifting is

important necessary and proper

Chair Segerblom

Is the lawsuit for defamation Or is the lawsuit characterized as being

something designed to suppress First Amendment rights

Mr Randazza

The lawsuit is anything designed to quash First Amendment rights This

proposed law will be most frequently used in defamation lawsuits Possibly this

proposed law could also be used in intellectual property lawsuits For example

the company Righthaven which operates in southern Nevada has over 200

cases on the federal docket Some of the cases involved Righthaven suing

bloggers for exercising their right to free speech
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Chair Segerblom

So this anti-SLAPP law could be used against Righthaven

Mr Randazza

Senate Bill 286 could have been used for those cases yes

Senator Jones

Concerning section subsection paragraph of S.B 286 received

request from District Judge Elizabeth Goff Gonzales that the rule be days after

notice agree with that We do not want circumstance in which motions are

scheduled in the courts before someone has received notice of the motion

If Nevada wants to attract tech start-up companies from other states

particularly California and Washington S.B 286 models those states that are

properly using anti-SLAPP laws

Mr Randazza

Texas has recently added anti-SLAPP legislation similar to those states on the

West Coast We are now competing with Texas as well to attract tech start-up

companies for their business

Senator Hutchison

Can this law be narrowed to relate more specifically to the tech companies and

what Nevada is trying to protect as opposed to the law being so broad

concerning the definition of public interest

Senator Jones

We can discuss that

Chair Segerblom
Is there anyone else who would like to speak in support of S.B 286

Allen Lichtenstein American Civil Liberties Union
The question was raised of the public interest standard being so broad that that

standard might swallow the rule This issue was present when the ruling on

New York Times Co Sullivan 376 U.S 254 1964 became the standard for

proving actual malice for public officials or public figures and matters of public

interest People dealing with these cases assumed that every defamation case

would come under that ruling and require the actual malice standard That has
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not been the case Far more of these cases are between particular individuals

within company or within small business where the regular negligence

standard does exist am less sanguine about the field of defamation law in

general because it is so often used for the purpose of hurting defendant with

lawsuit rather than having real claim in the lawsuit Senate Bill 286 progresses

the lessening of using SLAPP lawsuits to hurt defendantsall of which amounts

to an abuse of the court system The public interest standard can be far-

reaching and broad but it is incorrect to say that that phrase swallows the

entire rule

Chair Segerblom

Would anyone in opposition like to speak

Wayne Carlson Executive Director Nevada Public Agency Insurance Pool

With me are two attorneys who have defended anti-SLAPP cases and they will

both comment on S.B 286

Steve Balkenbush Nevada Public Agency Insurance Pool
Nevada Revised Statutes 41 .635 through 41.670 have worked well The

NRS 41 requires that special motion to dismiss be filed within 60 days If the

motion is granted the case is over Pursuant to the legislative history that is

the purpose for which this anti-SLAPP statute was crafted by the Legislature

Chair Segerblon-i

You are speaking from experience of defending city or county

Mr Balkenbush

Yes As an attorney have defended number of individuals who are public

officials

The NRS 41 has worked seamlessly The concern is in regard to these shifting

burdens of proof in amending this law We do not have an objection if the

Committee wants to expand NRS 41 to include the new provision to whom it

relates As it says in section subsection of S.B 286 Communication

made in direct connection with an issue of public interest in place open to the

public or in public forum

The one objection we do have is having the $10000 damage award which

would be levied upon the defendant if he or she does not prevail in motion to
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dismiss These motions to dismiss have been valuable tools in defending these

lawsuits This penalty would conflict with the idea of an anti-SLAPP statute

Anti-SLAPP statutes were created to provide the opportunity to extricate the

defendant from the lawsuit at the very beginning of the case This penalty

would be disincentive for filing these motions to dismiss The provision in

S.B 286 section subsection should be removed from the bill

am concerned with how the courts will struggle with the shifting burdens of

proof Three cases have passed through the Nevada Supreme Court and the

Justices have had no problems with any provisions in the existing statute The

Supreme Court had no problem interpreting the provisions and breadth of the

statute The Court has found no irregularities in the statute if the statute

works keep it the way it is

Senator Ford

There is clear and convincing standard in S.B 286 that the defendant must

meet to dismiss SLAPP suit is that correct

Mr Balkenbush

Yes that is correct That is confusing provision Under existing statute the

defendant files motion to dismiss and provides the proof to the court Then

the plaintiff provides proof to the court as motion for summary judgment

standard Then the court decides the case

The proposed change in the law is that the defendant files the motion to

dismiss which is treated as motion for summary judgment The court would

determine whether there was good faith communication matter of public

concern If so as the law stands now the defendant has won Senate Bill 286

goes beyond that The burden shifts to the plaintiff to prove that his or her case

would be sustained on clear and convincing evidence standard This unduly

complicates NRS 41 Under S.B 286 the plaintiff would have higher burden

of proof than he or she currently has This whole provision becomes murky

Senator Ford

That is my question If the plaintiff actually prevails upon the clear and

convincing standard which is high standard why should he or she not receive

$10000 award if he or she won
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Mr Balkenbush

He or she would not get reward just by proving through clear and convincing

evidence The motion to dismiss would be defeated In order to get the

$10000 award he or she would have to win the case The provision of the

clear and convincing evidence applies to the motion to dismiss at the beginning

of the case The defendant must prove his or her motion to dismiss the

plaintiff in order to defeat that must prove his or her case by clear and

convincing evidence That does not end the case though That is just the

motion to dismiss That is all this provision applies to special motion to

dismiss If the plaintiff proves by clear and convincing evidence probability of

prevailing on the claim then the case will continue on to discovery It may go to

trial All that the cJear and convincing evidence standard does is relate to the

special motion to dismiss

Senator Ford

So if the plaintiff defeats the motion to dismiss on the clear and convincing

evidence standard and ultimately wins the case he or she can get $10000

Mr Balkenbush

That is correct

Senator Ford

But if the defendant wins on special motion to dismiss he or she gets

$10000

Mr Balkenbush

That is correct The defendant gets $10000 if he or she wins on the motion to

dismiss There is provision for attorneys fees and costs for the plaintiff if he

or she prevails

Senator Ford

But my question remains the same If defendant wins and proves that the

plaintiff has brought SLAPP lawsuit against the defendant why should the

defendant not get $10000

Mr Balkenbush

The defendant should get $10000 We do not object to the defendant getting

paid $10000 This is what we object to the defendant files the motion to

dismiss and that motion is defeated although the defendant does not lose the
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case yet the defendant is still subjected to $1 0000 award to the court

because he or she lost the motion to dismiss

That however is not the existing law The concern is that S.8 286 would be

disincentive for defendants to extricate themselves early in the case by filing

these motions to dismiss

Senator Brower

This needs to be clear are the lawsuits SLAPP suits and the Nevada statutes

are anti-SLAPP statutes right

Mr Balkenbush

That is correct

Senator Brower

Can you give an example of typical SLAPP lawsuit from your own experience

Mr Balkenbush

can One case that handled involved former employee of district

attorneys office who did certain things involving drugs and alcohol This

employee was also working at school as an intern to be counselor The

district ettorney learned of those problems and made those problems known to

the school district The district attorney was then sued by the former employee

for defamation raised the concern of the anti-SLAPP statutes to the court The

district attorney had learned of this employees problems and believed that

these problems were issues of public concern mainly that person with

problems concerning drugs and alcohol was in school studying to be

counselor Those problems were raised as part of the defense to the defamation

lawsuit

Senator Brower

The district attorneys response to the defamation lawsuit was to describe it as

SLAPP lawsuit

Mr Balkenbush

That is correct

Senator Brower

And you utilized the anti-SLAPP statutes as the district attorneys defense
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Mr Balkenbush

That is correct The district attorney said it was matter of public concern He

believed these problems that the employee had were truthful or at least had no

knowledge of their falsity The judge agreed and granted the motion The case

went to the Nevada Supreme Court and the Justices affirmed the ruling

Senator Brower

Your view is that the current anti-SLAPP statute worked properly in this case

Mr Balkenbush

That is correct And the Supreme Court Justices have had no trouble with the

current anti-SLAPP statute Nor have they had any trouble applying NRS 41 in

any of the cases in which have used it have had two cases go to the Nevada

Supreme Court and the Court has affirmed both of the decisions The Court has

not had any trouble interpreting any of the provisions in NAS 41 Some of the

provisions proposed in S.B 286 are cumbersome

Senator Brower

Might the outcome of the case be different if it is an individual not working for

county who could hire lawyer experienced with these anti-SLAPP litigations

Would the current statute be just as logical and workable as in the case you just

described

Mr Balkenbush

The statute would be just as logical What the statute does not do now is cover

these private individuals That is an expansion of the language proposed in

S.B 286 We are not opposed to keeping the language covering private

individuals The rest of S.B 286 seems unduly cumbersome by penalizing

people who file motions to dismiss if they do not prevail on the motions It

prolongs the amount of time required to litigate these cases Legislative history

says cases should not be unduly lengthy The existing anti-SLAPP statute works

well as practical matter

Rebecca Bruch Nevada Public Agency Insurance Pool

was one of the attorneys on the John Douglas Cnty Sch Dist 25 Nev

746 219 P.3d 1276 2009 case that went before the Supreme Court and the

statute was upheld
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Mr John fired union grievances along with lawsuit Every time someone at

various stages of the grievance level would offer testimony Mr John would

amend the lawsuit and add new parties He did this trying to intimidate those

who would offer testimony

had come across the anti-SLAPP statute and knew that the John Douglas

County School District was the perfect case Mr John was clearly trying to

intimidate people from participating in the serious claims made against him

District Judge David Gamble ruled in our favor It then went to the Nevada

Supreme Court on the issue of whether Nevadas anti-SLAPP statutes could

apply to federal claims in State court The Court ruled and upheld the Ninth

Judicial District Courts ruling

There were attorneys fees awarded because of the existing NRS 41 .670

join in Mr Balkenbushs comments on the chilling effect of the

$10000 award often file the special motion to dismiss on behalf of large

entities that can absorb the cost if they must But serious conversation takes

place warning the clients that if the motion to dismiss is lost it could cost them

$10000 That is still lot of money The chilling effect comes because of

provision in NRS 41 .670 subsection that the court shall award reasonable

costs and attorneys fees

The 7-day provision in S.B 286 is also problematic for judges and their

calendars The idea is to speed along or possibly stop litigation from the

beginning That places an undue burden on the courts In our case the judges

know they must rule within 30 days and they request an excusal from that

time limit

Chair Segerblom

So they work around that

Ms Bruch

Yes

Chair Segerblom

Would you like to point out anything else
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Ms Bruch

There was question regarding whether federal caselaw equivalent exists It

is called the Noerr-Pennington doctrine refer to that on federal claims and

when am in federal court

Senator Ford

am still stuck on the $10000 award Looking at S.B 286 section

subsection If the court denies special motion to dismiss filed pursuant to

NRS 41 .660 and finds that the motion was frivolous or vexatious that last

phrase finds that the motion was frivolous or vexations makes big

difference That makes the defendant more contemplative before they file

motion to dismiss Those are hard standards to meet The court seldom calls

motion frivolous or vexatious The $10000 award does not seem to be an

automatic award just because the defendant does not win the motion to

dismiss The question now is why should the defendant not be penalized

$1 0000 for filing motion to dismiss that was frivolous or vexatious

Mr Balkenbush

You are correct The frivolous and vexatious standard does exist in the

proposed bill But that standard exists regardless of S.B 286 Under Rule 11 of

the Federal Rules of Civil Procedure defendant cannot file frivolous and

vexatious motions There does not seem to be any other statute in Nevada law

with $10000 penalty if the defendant loses the motion to dismiss agree

that the frivolous and vexatious standard is difficult standard The

$10000 award is not part of Nevada statute and can cause the defendant to

pause moving forward with filing the special motion to dismiss

Chair Segerblom

What if S.B 286 was amended to say up to $10000

Mr Balkenbush

do not believe that 0000 penalty should be levied on the defendant if he or

she loses the motion to dismiss

Chair Segerbiom

But the $10000 award is only if the motion to dismiss is frivolous

Mr Balkenbush

understand
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Senator Brower

hear what you are saying Mr Balkenbush Nowhere in the NRS or the Nevada

Rules of Civil Procedure is dollar amount penalty levied toward something

someone does in litigation This would be very unusual Not to say that it should

not be considered There is still much work to be done on S.B 286

Senator Jones

am willing to work with Mr Balkenbush and Ms Bruch to resolve the concerns

raised

do want to emphasize Senator Fords point the standard for award of

attorneys fees on the plaintiffs side is clear and convincing evidence On the

defendants side the standard is frivolous and vexatious Both are very high

standards

With regard to Mr Balkenbushs statement that NRS 41 has worked well in

Nevada do not contest that However in light of the Ninth Circuit Courts

decision last year there is cause for concern echo Mr Randazzas comments
If Nevada wants to compete for businesses which want to move in we must

compete with those states which have sufficient protection against SLAPP

lawsuits California Washington and Texas

Chair Segerblom

Do these other states have the $10000 award

Senator Jones

Senate Bill 286 came from the Washington statute will have to check with

Mr Randazza on that amount

Mr Balkenbush

The $10000 provision only exists in Washington California Oregon and Texas

do not have this provision

Chair Segerbiom

We will close the hearing on S.B 286 Senator Hardy is presenting S.B 323

SENATE BILL 323 Revises provisions relating to incompetent defendants

BDR 14-1063
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OPENING REMARKS FOR SENATE BILL 286

SENATOR JUSTJN Jos

Thursday March 28 2013

Senate Committee on Judiciary

Good morning Mr Chair and members of the Committee am Justin Jones

representing Senate District No from Clark County

am here today to present Senate Bill 286 for your consideration

As guaranteed by the First Amendment the right to petition our government for

redress is arguably one of the most important rights we have

Nevada recognizes this right and protects people who exercise their

First Amendment right to petition

Specifically Chapter 41 of Nevada Revised Statutes protects people from civil

liability for claims based on protected communication

Generally speaking protected communication must be made in good faith and be

truthful or at least made without knowing it is false

The provisions of Chapter 41 are meant to deter frivolous lawsuits commonly

known as Strategic Lawsuit Against Public Participation or SLAPP

SLAPP is meritless lawsuit that plaintiff initiates primarily to stop someone

from exercising their First Amendment rights
JJIS Senate Committee on Judiciao

1ate 3-28-2013 Page of
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When plaintiff files SLAPP Chapter 41 allows the defendant to file special

motion to dismiss the lawsuit

lithe court grants special motion it must also award attorneys fee to the

defendant

The defendant may also file new lawsuit for

Compensatory damages

Punitive damages and

Attorneys fees and costs for bringing the new lawsuit

In recent decision the 9th Circuit Court of Appeals held that the anti-SLAPP

provisions of Chapter 41 only protect communications made directly to

governmental agency

The Court also held that the Nevada provisions only protect defendants from

liability not from trial

Finally the 9th Circuit Court concluded that in Nevada there is no right to

immediately appeal an order denying special motion to dismiss SLAPP

am introducing Senate Bill 268 to resolve those limitations

Beginning with Section the bill expands the type of protected communication

to include the right to free speech if it is about an issue of public concern

C2

C2
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Section also protects communications about an issue of public interest made in

public places

Next Section expands the anti-SLAPP provisions to cover any civil action not

just liability

Section specifies standards of proof for motions to dismiss SLAPP and

requires the court to rule on those motions within seven days

If court grants motion to dismiss SLAPP Section requires the court to

grant the defendant in addition to attorneys fees and costs $10000

If court denies motion to dismiss and finds that it was frivolous the bill

requires the court to grant the plaintiff

Reasonable costs and attorneys fees for responding to the motion

$10000 and

Any additional relief the court thinks will punish and deter the filing of

frivolous or vexatious motions

Finally S.B 286 creates an immediate right to appeal if special motion to

dismiss is denied

Chair Segerbloom and Committee Members thank you for your time and Id be

happy to answer any questions

.W133584
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March 28 2013

Nevada State Senate

Senate Chamber

Nevada State Legislative Building

401 Carson Street

Carson City Nevada 89701

Re Report to Senate on Proposed Changes to Nevadas Anti-SLAPP Laws

Dear Esteemed Senators

Nevada stands among the states with largely ineffective Anti-SLAPP laws NRS

41.635-670 the Anti-SLAPP Laws It stands in the shadows of California

Oregon Washington and Texas which have passed far more effective legislation

that acts not only to protect freedom of expression in those states but which also

act as an attraction to the establishment of business in those states

Nevadas Anti-SLAPP Laws protects good faith communication in

furtherance of the right to petition NRS 41.650 This limits its scope to speech

made to government agency or directly in connection with matter under

consideration by one of the governments arms NRS 41.637 This is not enough

With the dawn of the Internets user-generated content era individuals have found

themselves in the crosshairs of SLAPPs brought over Constitutionally protected

speech Reviews on sites like Yelp and Avvo beget crushingly expensive

litigation by subjects of factual hut unflattering reviews These lawsuits primarily

serve to harass and intimidate small defendants and the websites themselves while

pummeling them with significant legal fees Caught in the crossfire are Nevadas

already backlogged and overburdened Courts which must referee these one-sided

fights

Similarly businesses have been faced with lawsuits over their own First

Amendment protected activity ranging from advertising and marketing practices

to the management of their employees This drives down the profits of these

businesses and interferes with their ability to grow and hire new employees

Once again Nevadas courts suffer the costs of these suits as well
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Broadened Anti-SLAPP Laws serve numerous public
services First it protects the public

individuals and businesses alike from going broke fighting meritless claims Meritorious claims

will still proceed new Anti-SLAPP Laws will not mean the end of defamation law in Nevada Anti

SLAPP statutes have had no impact upon meritorious defamation cases in California Oregon Texas

or Washington It will however mean that marginal cases are kept out of the courts and if they are

brought the costs will fall on the plaintiff who filed suit

Second the proposed changes to Nevadas Anti-SLAPP Laws create new safeguards to ensure the

laws have effect At any time defendant may require plaintiff to post bond for the estimated

value of his or her attorneys fees provided the defendant can show reasonable possibility of

succeeding on an Anti-SLAPP motion If the plaintiff cannot post bond the case is dismissed This

ensures that defendants who win Anti-SLAPP motions do not merely obtain pyrrhic victories

Expanding the scope of Nevadas Anti-SLAPP Laws to apply to all speech about matters of public

concern not merely speech seeking government action will benefit individuals and Nevadas

courts Abusive uses of the judicial process will be resolved privately with these motions rather than

requiring the courts to exercise close control over every single case before it Businesses will be able

to truncate or at least significantly limit questionable litigation making more finds available for

expansion and hiring While there are numerous factors affecting the technology sectors growth

over the last 20 years it is not an accident that social media companies such as Yelp Avvo Twitter

Zynga Facebook and others are based in California and Washington states with robust Anti

SLAPP statutes that protect wide range of speech

My law firm represents large number of journalists and tech startups Despite the fact that we are

headquartered in Las Vegas we reluctantly advise clients to organize or incorporate in California

Oregon and Washington so that they can benefit from those states Anti-SLAPP statutes Most

significantly individuals will be spared from personal bankruptcy and financial destruction arising

from all-consuming litigation against more powerful party

The trend of litigation against Constitutionally protected speech within Nevada cannot be denied

Military veterans have been sued for expressing opposition to Las Vegas family law attorneys

position on the disposition of military benefits upon divorce Anonymous commenters have been

brought into court and sought to be deprived of their Constitutional right to anonymity for comments

left on Las Vegas Review-Journal online articles Nevadas own Righthaven LLC filed more than

200 lawsuits in Nevadas courts and whenever attorneys stepped forward to litigate the issue of

Fair Use or whether the interests of the First Amendment trumped Righthavens dubious copyright

claims Righthaven lost every single time.1

Broadening Nevadas Anti-SLAPP Laws serves multiple public interests While an increasing

number of state and federal lawsuits feature litigants who are pro se or not represented by an

attorney new Anti-SLAPP Laws will encourage access to justice Because of the proposed fee

l3ecause the proposed amendments to Nevadas Anti-SLAPP Laws are substantive rather than

procedural they will apply in the United States District Court for the District of Nevada where

Righthaven filed its actions as well as Nevadas state courts
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shifting and bond provisions attonleys will conipete to take these cases and vindicate their clients

free speech rights rather than accept it and quarantine it in their pro bono allotment for the year

Most importantly though it will memorialize to Nevadans and the nation this States commitment to

truly open debate free expression and the sacrosanct principles enshrined in the First Amendment of

the United States Constitution and Article of the Nevada State Constitution

Best regards

Marc Randazza
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SUMMARY Provides immunity from civil action under certain circumstances BDR 3-675

FISCAL NOTE Effect on Local Government No

Effect on the State No

AN ACT relating to civil actions providing immunity from civil action for certain claims based

on the right to petition and the right to free speech under certain circumstances

establishing the burden of proof for special motion to dismiss providing for the

interlocutory appeal from an order denying special motion to dismiss and providing

other matters properly relating thereto

Legislative Counsels Digest

Existing law establishes certain provisions to deter frivolous or vexatious lawsuits Strategic

Lawsuits Against Public Participation commonly known as SLAPP lawsuits Chapter 387

Statutes of Nevada 1997 1363 NRS 41.635-41.670 SLAPP lawsuit is characterized as

meritless suit filed primarily to discourage the named defendants exercise of First Amendment

rights The hallmark of SLAPP lawsuit is that it is filed to obtain financial advantage over

ones adversary by increasing litigation costs until the adversarys case is weakened or

abandoned Metabolic Research Inc Ferrell 693 F.3d 795 796 n.j 9th Cir 2012

The Ninth Circuit Court of Appeals recently held that the provisions of NRS concerning such

lawsuits only protect communications made directly to governmental agency The Ninth

D4
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Circuit also held xhat as written these provisions of NRS provide protection from liability but

not from trial That distinction when coupled with the lack of an express statutory right to an

interlocutory appeal led the court to conclude that these provisions of MRS do not provide for an

immediate appeal of an order denying special motion to dismiss SLAPP lawsuit Metabolic

at 802

Existing law provides that person who engages in good faith communication in furtherance

of the right to petition is immune from civil liability for claims based upon that communication

NRS 41.650 defines certain communications for purposes of statutory provisions concerning

SLAP lawsuits as communications made by person in connection with certain governmental

actions officers employees or entities NRS 41.637 and requires under certain circumstances

an award of reasonable costs and attorneys fees to the person against whom SLAP lawsuit

was brought if court grants special motion to dismiss NRS 41.670

Section of this bill fixes die language of NRS 41.635 to accord with the changes proposed

to NRS 41.637 to 41.670 inclusive and incorporates the definition of political subdivision as

it currently exists in NRS 41.640

Section of this bill encapsulates all of these provisions into one all-encompassing Anti

SLAPP statute Such measure will bring Nevadas Anti-SLAPP statute in line with other states

and ensure that it serves its intended purpose of providing the public the judiciary and the bar

with mechanism for swiftly disposing of and discouraging frivolous suits brought to harass and

intimidate defendants for engaging in Constitutionally protected speech Because of the

importance of all the provisions within an Anti-SLAPP statute and how they interact other states

have endeavored to place them all together in one statute so that important pieces would not go

unobserved by judges or litigants See Cal Civil Procedure Code 425.16 Rev Code Wash

D5
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4.24.525 see a/so Texas Civil Procedure and Remedies Code Ch 27 D.C Code Title 16 CIt

55 By consolidating every operative portion of Nevadas Anti-SLAPP statute within one

statute both the publics access to justice is maximized while the litigation of parties with more

resources is maximized ensuring outcomes that arc protective of free speech economically

efficient and limited in the use of judicial resources

Nevadas existing Anti-SLAPP statute Nev Rev Ann 1.660 provides inadequate

remedies and rights to those seeking to exercise their constitutional rights and freedom of speech

and petition for the redress of grievances when compared to the Anti-SLAPP statutes in several

other states across the country Adopting stronger Anti-SLAPP statute similar to those in

Washington and California will infuse Nevadas economy by attracting business to the state and

will strengthen the rights of those wishing to express theft First Amendment Rights or on other

matters of public concern Furthermore improving Nevadas Anti-SLAPP statute will combat

litigation filed in an effort to chill the valid exercise of First Amendment rights The following

additions to Nevadas Anti-SLAPP statute would provide much-needed modifications to broaden

the protections of the current law

Pre-Suit notice prior to the filing of defamation claims Ba Stat 770.01

Fla Stat 770.01 provides that plaintiff shall provide five days we-suit notice before filing an

action for defamation Instituting similar pre-suit notice requirement in Nevada for all

defendants in defamation claims would serve to curtail the number of unnecessary law suits

filed which contribute to waste of financial and temporal resources within the court If the

statute requires plaintiffs to provide defendants with pre-suit notice defendant could mitigate

damages suffered by the plaintiff by issuing clarification or correction or by simply removing

the allegedly defamatory content from public display Not only would this potentially reduce the
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number of lawsuits filed but it would also begin dialogue between the two parties which could

lead to more amicable resolution than litigating the matter in courts

Furthermore pre-suit notice encourages less savvy defendants to seek legal counsel to

discuss the possible ramifications of the filing of complaint The interests of both plaintiff and

defendant are best served when all parties have legal representation When both sides have

retained counsel both the plaintiff and defendant will be able to make more informed legal

decisions

Request from defendant for plaintiff to post bond in event of filing of special Anti

SLAPP motion

California Civil Procedure Code Section 1030 provides defendants in an action in which the

plaintiff resides out of state or is foreign corporation with the ability to request an order from

the court requiring that the plaintiff post bond to secure an award of attorneys fees and cost

that may be awarded in the action or special proceeding defendant must include an affidavit

in support of the grounds for the motion the nature and amount of the attorneys fees and the

costs that he expects he will incur

Including this language in an anti-SLAPP statute would prevent SLAPP plaintiffs from

driving up the costs of litigation and then refusing to pay an award or bankmpting themselves to

render the award meaningless This deters plaintiff from filing frivolous suit Furthermore if

defendant were assured that the plaintiff has the necessary funds to cover an anti-SLAPP

special motion to dismiss if it is successful defendants would be more likely to challenge unfair

complaints rather than settle unnecessarily effectively chilling their free speech rights

However such an addition could prove to be cost prohibitive to the plaintiff which might

prevent plaintiff from receiving redress for his grievances The California courts have addressed
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this issue with regard to their statute In Batik of America Nat Trust Say Ass ii Superior

Court of Fresno County the court held that in forma pauperis motions were applicable to Cal

Code Civ 1030 requests 255 Cal App 2d 575 578 63 Cal Rptr 366 368 App Dist

1965 see also Aishafie Lallande 89 Cal Rptr 3d 788 171 Cal App 4th 421 App Dist

2009 Baltayan Estate of Getemyan 110 Cal rtptr 2d 72 90 Cal App 4th 1427 App

Dist 2001 Indigent plaintiffs are not the only ones who could receive relief California courts

also have reduced the amount of the security bond in situations where the plaintiff is of middle-

income as well Aishafie 89 Cal Rptr 3d at 800-01

Based on how the California courts have handled the reduction of the security bond based

on the plaintiffs income level it is unlikely that bond requirement would prevent plaintiffs

from pursuing valid claims in court However procedures should be in place to prevent lack of

access to Nevadas courts

Broaden language to include not only the right to petition but written or spoken acts

involving public participation Rev Code Wash Section 4.24.525

Washingtons anti-SLAPP statute provides remedies for defendants who have made written or

oral statements in place open to the public or public forum in connection with an issue of

public concern or lawftil conduct in furtherance of the exercise of the constitutional right of

free speech in connection with an issue of public concern Rev Code Wash 4.24.5252d-

Californias statute contains similar language In Nevada at least one judge has stated that

the anti-SLAPP statute not only is limited to defendants who exercise right in furtherance to

petition but interpreted the statute to only protect those defendants making an appeal directly to

government agency Metabolic Research Inc Ferrell 209-cv-02453 Nev 2011
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Courts in both California and Washington have interpreted public forums vcry widely even

including Internet pages in the interpretation See Davis Avvo Jnc 2012 WL 1067640 W.D

Wash 2012 Ban-eLi Rosenthal 40 Cal 4th 33 2006 In providing broad protection for

defendants the anti-SLAPP statutes further advance the purposes of these types of laws to

lessen the number of frivolous lawsuits thereby freeing up the courts and to prevent the chilling

effect such lawsuits have on freedom of speech

Add Protections for Anonymous Speakers Who May Be Unmasked by Subpoenas Issued

Within Nevadas Courts

California Civil Procedure Code Section 1987.1 allows defendant whose personal

identifying information is sought in connection with that individuals exercise of free speech

rights via subpoena to move to quash that subpoena Such protection is needed in Nevada

Often in SLAPP cases plaintiff will bring suit against an anonymous individual naming him

or her as John or Jane Doe defendant in the lawsuit Once suit is filed the litigations whole

purpose is to identify the individual Indeed once the plaintiff knows the individuals name the

lawsuit has served its whole purpose This species of litigation has already anived in Nevada

and targeted comments made on the website for the Las Vegas Review-Journal concerning

contentious political campaign Brown Doe Case No A- 12-658911-C Clark County Dist Ct

2012

Anonymous speech is central value to the United Sates Constitution particularly on issues

affecting politics and matters of public concern McIntyre Ohio Elections Commission 514

U.S 334 1995 see generally The Federalist Faper Allowing anonymous speakers to move

to quash subpoenas seeking to deprive them of this right ensures that an improved Anti-SLAPP

statute will not expose the flanks of free speech and allow Constitutionally protected statements
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by known individuals to enjoy its provisions while requiring individuals speaking anonymously

or through pseudonyms to lose their rights to do so before being able to use Anti-SLAPP

remedies Giving an anonymous defendant the ability to file such motion to quash is necessary

in an age of Internet anonymity Obtaining personally identifying information is often itself the

ultimate goal of SLAPP lawsuit so that plaintiff may use the courts to unmask defendant

depriving him or her of the Constitutional right to anonymous speech and hold him or her up to

public scorn for engaging in First Amendment-protected conduct

THE PEOPLE OF THE STATE OF NEVADA REPRESENTED IN

SENATE AND ASSEMBLEY DO ENACT AS FOLLOWS

Section NRS 41.635 is hereby amended to read as follows

41.635 Definitions As used in NRS 41.635 and 41.637 11.670 inclusive unless the

context otherwise requires the words and terms defined in NRS 41.637 11.610 have the

meanings ascribed to them in those sections

Political Subdivision has the meaning ascribed to it in NRS 41.0305

Personally Identifying Information includes all of the information Provider of Internet

Service is required to kee confidential pursuant to NRS 205.498

Sec NRS 1.637 is hereby amended to read as follows

1.637 If an action is brought against person based upon geedmai-th communication

including the niaking and submitting of aiv document or statement involving pa blic
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participation or petition i/tat is protected under lie United States Oinstitution or Nevada

constitution
in-fln4heranee-ef4he-fight-te-pethion

The person against whom the action is brought may file special motion to dismiss under

this section and

The Attorney General or the chief legal officer or attorney of political subdivision of

this State may defend or otherwise support the person against whom the action is brought If the

Attorney General or the chief legal officer or attorney of political subdivision has conflict of

interest in or is otherwise disqualified from defending or otherwise supporting the person the

Attorney General or the chief legal officer or attorney of political subdivision may employ

special counsel to defend or otherwise support the person

special motion to dismiss must be filed within 60 days after service of the complaint

which period may be extended by the court for good cause shown

If special motion to dismiss is filed pursuant to subsection the court shall

Evaluate the motion as one Trcat the motion-os motion for summary judgment and

Stay discovery pending

ruling by the court en denying the motion in whole or in part and

The disposition of any appeal from the ruling on the motion and

Rule on the motion within 30 days after the motion is filed

If the court dismisses the action pursuant to special motion to dismiss filed pursuant to

subsection the dismissal operates as an adjudication upon the dismissed claims merits

This Section applies to any claim however characterized that is based on an action

involving conzinunication involving public participation or petition As used in this section

communication including the making and submitting of any document or stat em cut
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involving public participation or petition i/i at is protected under the United States Constitution

or Nevada Constitution includes

any written or oral statement or writing made before legislative executive municipal

administrative or judicial proceeding or any other official proceeding authorized by law

any coin inunication made in connection with an issue under consideration or review by

legislative executive or judicial body or any other official proceeding authorized by law

any communication that is reasonably likely to encourage consideration or review of an

issue by legislative executivejudicial or other governmental body

any communication made in place open to the public or public forum in connection

with an issue ofpublic interest or in another governmental or official proceeding or

fr any other communication or conduct in furtherance of the exercise of the

constitutional right of petition or the right offree speech in connection with public issue or

an issue ofpublic interest tinder the United States onstitution or Nevada onstitution

The above are to be construed broadly and it shall be presumed that speech that is of

interest to signj/icant number ofpeople is speech on matter ofpublic concern

Before any civil action is brought for defamation or any other cause of action

duplicative of defamation the person or entity bringing such an action shall at least five days

before instituting such action serve notice in writing on the defendant specifying the article

or broadcast and the specific statements therein which he or she alleges to be tortious This

notice must identify the statements at issue with sufficient particularity to allow reasonable

person to ascertain the specific facts the civil clai.nant contends are false The notice shall

further explain with particularity how the statements may be amended to reflect the truth

Any failure to comply wit/i this subsection shall mandate immediate dismissal oft/ic action
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and an award of the defendants costs and reasonable attorneys fees incurred in obtaining

such dismissal

Any order granting or denying special motion to dismiss under this section whether in

whole or in part shall be immediately appealable

The defendant may at any tine move the Court for an order requiring the plaintiff to

provide an undertaking which shall be held by the Court to secure the movants award of

costs and attorneys fees that may be awarded in the special proceeding

The motion shall be made on the grounds that there is reasonable possibility that the

moving defendant will obtain judgment for costs and reasonafije attor gfcs in the action

or special proceeding The motion shall be accompanied by an affidavit in support of the

grounds for the motion and by memorandum of points and authorities The affidavit shall

set forth the nature and amount of the costs and attorneys fees the defendant has incurred

and expects to incur by the time the mnovant obtains favorable judgment in the action

If the court determines that the grounds for the motion have been established after

conducting hearing on the motion the court shall order that the plaintiff file the

undertaking in an amount specified in the courts order as security for costs and attorneys

fees

Sc The plaintiff shall file the undertaking not later than 30 days after service of the courts

order requiring it or within greater dine allowed by the court upon showing of good cause

If the plaintifffails to file the underta king within the time allowed by the court the plaintiffs

action shall he dismissed without prejudice as to the defendant in whose favor the order

requiring the undertaking was made
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ci If the defendants motion for an order requiring an undertaking is filed within 30 days

after service of summons on lie defendant the court may stall all further proceedings in the

action until 10 days after the motion for undertaking is denied or ifgranted until 10 days

after the required undertaking has been filed with the court and notice of the same has been

served on the moving defendant The hearing on defendants motion for an undertaking shall

be held within 60 days after the summons and complaint in the action were served on the

moving defendant If the court grants the defendants motion for an undertaking but the

defendant files an objection to die undertakings sufficiency the court may in its discretion

stay the proceedings not longer than 10 days after sufficient undertaking has been filed and

the defendant has been served with notice of the same

The courts determinations under this section have no effect on the determination of

any issues on die merits of the action or special proceeding and may not be given in evidence

nor refrrred to in die trial of the action or proceeding

An order granting or denying motion for an undertaking under this section is not

immediately appealable

If subpoena requires the attendance of witness or die production of

books documents electronically stored information or other things before court or

at the trial of an issue therein or at the taking of deposition the court upon motion

reasonably made by any person described in subdivision or upon the courtcs own

motion after giving counsel notice and at opportunity to be heard may make an order

quashing the subpoena entirely modifying it or directing compliance with it upon

those ternis or conditions as the court shall declare including protective orders In

addition the court may make any other order as nay he appropriate to protect the
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person from unreasonable or oppressive demands including unreasonable violations

of the right ofprivacy oft/ic person

The following persons may make motion pursuant to subdivision 9a

party

witness or

person whose personally identjfying information as defined by NRS

205.498 is sought in connection with an underlying action involving that persons

exercise offree speech rights

Nothing in this section shall require any person to move to quash mod jfy or

condition any subpoena dates tecuin seeking personally identifying information as

defined by NRS 205.498

If motion is filed for an order to quash or mnodJj subpoena from court for

personally identjfying information as defined by NRS 201498 for use in an action

arising front the moving partys anonymous exercise of free speech rights and the

respondent falls to submit evidence that would create genuine question as to any

material fact concerning the validity of the claims asserted against the anonymous

party the court shall award the niovant the amount of the reasonable expenses

incurred in making the motion including the movant costs and reasonable attorneys

fees
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25 March 2013

write to support Nevada Senate Bill No 286 The bill sensibly expands protections for free

speech by the citizens of Nevada while allowing meritorious legal claims to proceed unscathed

Moreover more speech-protective statute will encourage start-UI finns to locate in Nevada

and will shield sinai businesses from expensive litigation that seeks to silence them rather than

to vindicate any legitimate legal position

am law professor and practicing attorney My research focuses on free speech concerns and

in particular on censorship and the First Amendment In addition have counseled dozens of

start-up firms and thus am keenly aware of the needs and concerns of todays entrepreneurs

Existing Nevada law offers the states citizens and businesses some protection against lawsuits

designed to silence those who speak out on matters of public
concern.2 This valuable immunity

however is limited to communication that relates to the freedom to petition ones government

Political speech is at the heart of American protections for free expression However other forms

of protected speech are equally important and may have greater effects on Nevada citizens

daily lives Consider the Reno resident whose car is unfairly impounded by local tow operator

or the Las Vegas patient who wants to complain about bad experience with chiropractor.3 If

they post truthfUl yet negative review to an on-line forum such as Yelp or Angies List they

may face lawsuit for defamation or trade libel with enormous potential damages The sensible

answer to such threat is to remove the offending remarks no matter how valuable and truthfUl

they may be and to remain silent in the future Pew of us can afford to hire an attorney to

vindicate the truth of consumer review Taking stand is noble but economically inational

Yet that outcome leaves us all poorer and worse off we will be the next ones victimized by

over-aggressive towing or poor spinal adjustment Nevadas current statute offers no

protection to such watchdogs whose speech is vital yet easily chilled The expansion

contemplated by S.D 286 would shield this socially valuable expression against frivolous

lawsuits

Furthermore the effects of speech protections such as anti-SLAPP bills on small businesses and

start-up firms are vitally important and underappreciated Start-up companies are idea-rich and

resource-poor Often they cannot afford legal representation even for core business needs such

as drafting employment agreements protecting their intellectual property portfolios and forming

corporate entities.4 They certainly lack resources to combat lawsuits from better-fUnded

competitors who seek to silence criticism or comparative advertising start-up in the field of

See e.g Derek Bantbauez OnreIl Armchair 79 ijnjycrrit of Chicago Law Review 863 2012
Nev Rev Stat 41.635 gg
See Dan Frosch Venting Online Consumers Con Flue Themselves in Court N.Y Times June 2010 at Al

spent four years woiking with start-up firms as part of Brooklyn Law Schools Brooklyn Law Incubator PolIcy

BLIP clinic At the University of Arizona ant working to launch similar clinic and consult with Tech Launch

Arizona thc universitys effort to foster innovation and start-up companies The BLIP clinic was launched with the

express purpose of supporting Brooklyns thriving Silicon Alley tech start-up sector Many if not most Brooklyn

start-ups sorely needed legal counsel but were unhlc to affor.c an attorney
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nutrition supplements for example may amass evidence that competitors products pose

threat to consumers health.5 If that start-up uses this evidence in its own advertising or to alert

consumers to potential health risks it likely faces lawsuit that threatens to deplete its available

capital even if the evidence to support its position is overwhelming.6 Faced with such risks the

finn may choose to remain silent or indeed to locate in state that offers it more

comprehensive protection for engaging in truthful useftil communication with tile public.7 Legal

protections matter greatly to start-up companies this explains why Delaware is the state of

choice for incorporation and why California and Washington boast thriving technology

industiies By augmenting its existing anti-SLAPP law Nevada can create an environment in

which start-up firms thrive driving economic growth and leveraging the states other resources

In short passing the amendments contained in S.B 286 would redound to the benefit of both

Nevadas citizens and economy urge the adoption of the bill would be happy to respond to

any questions you might have My contact information is listed at the
top

of this letter Thank

you for your consideration

Sincerely yo irs

Derek Bambauer

Cf Metabolic Research Inc Perrell 693 F.3d 9Lh Cir 2012
See Irma Manta Bearhzg Down on iadena Bullies 22 FordhanjjntcjiYiop MedIa Eat... 853 862-63

2O12
See generally Carson Ililary Barylak Note Reducing Uncertainty in Anti-SLAP Protection 71 Ohi St L.L 845

2012
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Case 211-cv-01571-RSM Document 55 Filed 03/28/12 Page of 13

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE

10

LARRY JOE DAVIS JR. an individual

12

Plaintiff CASE NO 1-1S71RSM

13

ORDER ON SPECIAL MOTION TO
14 STRIKE PURSUANT TO RCW 4.24.535

AVVO INC Washington corporation d/b/a

15
Avvo.com

16
Defendants

17

18

This matter is before the Court for consideration of special motion to strike filed by defendant

19

Avvo Inc Avvo Dkt 47 This motion is brought pursuant to Washingtons anti-SLAPP law

20
RCW 4.24.525.1 Plaintiff has opposed die motion After carefl.il consideration of the record and the

21

parties memoranda the Court has determined for the reasons set forth herein that the motion shall be

22

granted

23
BACKGROUND

24
_________________________

25 SLAPP in the statutory context is an acronym for Strategic Lawsuits Against Public

Participation In passing RCW 4.24.525 the legislature expressed concern over lawsuits brought
26 primarily to chill the valid exercise of the constitutional rights of freedom of speech and petition for the

redress of grievances RCW 4.24.525 Notes 2010 118 The statute provides for the rapid

27 resolution of special motion filed by the defendant to strike the SLAPP

28 ORDER-I
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Case 211 -cv-01 571 -RSM Document 55 Filed 03/28/12 Page of 13

Plaintiff Larry Joe Davis Jr. is Florida attorney hoard-certified in Flealth Law According to

tile website of the Florida State Bar Association board certification isa program by which licensed

attorneys may become recognized for special knowledge skill and proficiency in designated area of

practice.2 The certification process involves earning passing grade on an examination peer review

assessment and satisfaction of the certification areas continuing legal education requirements

Florida attorney who is board certified may use the designation Board Certified Expert or

Specialist Id

Defendant Avvo operates website that provides profiles of many lawyers doctors and dentists

in the U.S including area of practice or specialty disciplinary history experience peer endorsements

10 and client or patient reviews The lawyer section of the website is searchable by area of practice and

11 location.3 The information is gathered from publicly available material including state bar associations

12 state courts and lawyers and firms websites Declaration of Joshua King Dkt ft Exhibit 16 The

13 profile contains an Avvo numerical rating zero to ten calculated mathematically from infonnation in

14 the lawyers profile including years in practice disciplinary actions professional achievements and

15 industry recognition Id Exhibit 25 Tbe rating is intended to guide the public in finding suitable

16 qualified lawyer Id Exhibit An attorney cannot change his rating by request to Avvo but he or she

17 may register on the Avvo website claim his or her profile and update information regarding work

18 experience practice areas and professional achievements any
of which may change the rating Id

19 Clients may submit reviews which may also change the rating

20 Plaintiff filed this action for libel and violation of two Florida statutes in Florida state court on

21 August 26 2010 Din ft 1-Ic asserted in that complaint that he first learned of his Avvo profile and

22 rating on August 19 2010 when prospective client called him to ask for help with an employment

23 issue involving hostile environment claim Complaint Dkt ft She told plaintiff she called him

24 because he was the lowest rated employment lawyer and she assumed he would be desperate for

25
_________________________

26 http//www.floridabar.org/divcom/pilcertsect.nsf/certifications accessed on March 22 2012

27 http//www.avvo.com/find-a-lawyerrefhomepage accessed on March 22 2012

28 ORDER-2
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Case 211-cv-01571-RSM Document 55 Filed 03/28112 Page of 13

employment Id II

Plaintiff informed the caller that he was not low-ranking employment lawyer but rather

Board Certified health law
attorney and declined to represent

her Jd 12 After concluding the

telephone call plaintiff visited the Avvo.corn website and saw that his practice area was depicted by

pie chart which stated 100% employment/labor law Re then went to log on to his profile page and

attempt to correct the misinformation which included an incorrect business address and blatantly

incorrect practice area Id 14 He alleges that after participating in the Avvo.com website he saw

his rating go from 4.3 to 5.0 Id 15 Then over the next several days he attempted to delist

himself from the webs ite entirely but was unable to do so Id 16 As result of his efforts

10 according to plaintiff his rating dropped to 3.7 accompanied by caution in red letters Id Plaintiff

11 has provided screen shots of other attorneys profiles but none of his own to demonstrate these

12 changes Declaration of Lan-y Joe Davis Jr Din 20 Exhibits The Court notes that at this

13 time plaintiffs profile page displays no photograph and shows rating of 4.4 concern in red

14 letters together with the statement also in red that this lawyer has been disciplined by state licensing

15 authority together with link to more information regarding the disciplinary action.4 Plaintiffs area of

16 practice is still listed on his profile as 100% employment/labor despite the fact that he has the power

17 to change that entry There are two very positive five-star client reviews

18 Plaintiff filed an amended complaint shortly after filing the original and served copy on

19 defendant on September 14 2010 Din if The amended complaint changed the date that plaintiff

20 learned of his Avvo profile and low rating to August 17 2010 deleted the causes of action for libel and

21 added claim of invasion of privacy/false light Dkt if The action was removed to the United States

22 District Court for the Middle District of Florida on October 19 2010 on the basis of the parties

23

24

25

26

http//www.avvo.com/attomevs/3370 I-fl-larry-davis-I 295960html accessed on March 22
27 2012

28 ORDER-3
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Case 211-cv-01571-RSM Document 55 Filed 03128/12 Page of 13

diversity.5 Dkt.U

After defendant filed motion to dismiss for failure to state claim pursuant to Fed.R.Civ.Proc

l2b6 plaintiff filed Second Amended Complaint Dkt ifY 12 The Second Amended Complaint

was stricken by the court for failure to obtain leave of court before filing as required by Fed.RCiv.P

15a2 Dkt 14 Defendant then moved pursuant to 28 U.S.C 1404a to transfer the action to this

district pursuant to forum selection clause on the Avvo.corn website and other factors Dkt II 15

Before the court ruled on the motion to transfer plaintiff sought leave to amend his complaint third

time Dkt 21 The motion was granted and plaintiff filed his Third Amended Complaint on April 25

2011 Dkt 26 The Third Amended Complaint which is now the operative complaint in this case

10 asserts three causes of action under Florida law regarding the alleged misrepresentation of plaintiffs

11 address and practice area and the use of his photograph in his profile He does not challenge his rating

12 or the mention of disciplinary action

13 After the Third Amended Complaint was filed defendant filed in rapid succession motion to

14 strike designated paragraphs of the Third Amended Complaint Dkt 30 motion to dismiss for lack

15 of subject matter jurisdiction and/or failure to state claim Dkt 31 and renewed motion to transfer

16 venue to the Western District of Washington Dkt 32 The motion to transfer was granted and the

17 case was transferred to this Court on September 29 2011 Dkt 4344 The Florida district court

18 specifically found that plaintiff licensed and board-certified attorney agreed to the Terms of Use on

19 the Avvo .com website including the forum selection clause when he registered and logged in to update

20 his profile Order Dkt 43

21 After transfer defendant did not renew the previously-filed motion to strike and motion to

22 dismiss for lack of subject matter jurisdiction in this Court Instead on November 2011 defendant

23

Although the amended complaint did not plead sum certain as damages defendant met the

24 burden on removal of establishing that the jurisdictional amount of $75000 has been met by pointing to

settlement demand for $145000 with an apology or $175000 without an apology presented by
25

plaintiff after he filed suit Notice of Removal Dkt defendant may use the amount demanded by
the plaintiff as settlement as evidence that the amount in controversy exceeds the jurisdictional

26 minimum Conn Peismart Inc 281 3d 837 840 9th Cir 2002 Plaintiffs demand was not

clearly excessive in light of the fact that his amended complaint includes requests for actual damages
27 punitive and exemplary damages and statutory attorneys fees on four separate claims Dkt

28 ORDER-4
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Case 211-cv-01571-RSM Document 55 Filed 03/28112 Page of 13

filed the motion to strike Ihe complaint pursuant 10 RCW 4.24.525 that is currently before the Court for

consideration This Court has jurisdiction over the matter pursuant to 28 U.S.C 1332a1

DISCUSSION

Legal Standard

The Washington anti-SLAPP Act is intended to address lawsuits brought primarily to chill the

valid exercise of the constitutional rights of free speech and petition for redress The legislature found

that it is in the public interest for citizens to participate in matters of public concern and to provide

information on public issues that affect them without fear of reprisal through abuse of the judicial

process RCW 4.24.525 Senate Bill 6395 Laws of 2010 Ch 118

10 The law provides in relevant part that party may bring special motion to strike any claim

11 that is based on an action involving public participation as defined in the statute RCW 4.24.5254a

12 The section applies to any claim however characterized that is based on an action involving public

13 participation and petition RCW 4.24.5252 An action involving public participation includes

14 oral statement made. in place open to the public or public forum in connection with an issue of

15 public concern and other lawful conduct in furtherance of the exercise of the constitutional right of

16 free speech in connection with an issue of public concern RCW 4.24.5252 and

17 An anti-SLAPP law provides relief to defendant which is in the nature of immunity from suit

18 Batzel Smith 333 3d 1018 1025 9th Cir 2003 addressing Californias anti-SLAPP statute In

19 passing the law the Washington legislature noted concern regarding both the chilling effect on the valid

20 exercise of the constitutional right of freedom of speech and the chilling effect of the costs associated

21 with defending such suits RCW 4.24.525 notes 2010 Ch 118 The statute accordingly provides for

22 an award of attorneys fees and costs plus statutory award of $10000 to defendant who prevails on

23 an anti-SLAPP motion RCW 4.24 5256ai ii Conversely if the Court finds that the anti-

24 SLAPP motion to strike was frivolous or brought solely to cause unnecessary delay costs attorneys

25 fees and $10000 shall be awarded to the opposing party RCW 4.24.525.6bi ii The special

26 motion to strike is therefore not without risk to the moving party

27 To prevail on the special motion to strike the defendant bears the initial burden of showing by

28 ORDER
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Case 211-cv-01571-RSM Document 55 Filed 03128/12 Page of 13

preponderance of the evidence that the plaintiffs claim is based on an action involving public

participation or petition If this burden is met the burden shifts to the plaintiff to establish by clear and

convincing evidence probability of prevailing on the claim If the plaintiff meets this burden the

motion to strike will be denied RCW 4.24.525.4b

II Analysis

The Court has no difficulty finding that the Avvo.com website is an action involving public

participation in that it provides infonnation to the general public which may be helpftd to them in

choosing doctoi dentist or lawyer Further members of the general public may participate in the

forum by providing reviews of an individual doctor or lawyer on his or her profile page The profile

10 pages on the Avvo.com website constitute vehicle for discussion of public issues.. distributed to

11 large and interested community New York Studio Inc Better Business Bureau ofAlaska Oregon

12 and Western Washington 2011 WL 2414452 at W.D.Wash June 13 2011 Therefore the burden

13 shifts to plaintiff to show by clear and convincing evidence probability of prevailing on his Florida

14 statelawclaims

15 Before turning to plaintiffs claims the Court must consider his assertion that this motion is

16 untimely He contends that since the Third Amended Complaint was filed and served on April 25 2011

17 the deadline to file this motion was June 26 2011 pursuant to RCW 4.24.5255a The cited section

18 states in relevant part The special motion to strike may be filed within sixty days of the service of the

19 most recent complaint or in the courts discretion at any later time upon terms it deems proper

20 RCW4.24.5255a The use of the term may instead of the mandatory shall means that this is not

21 finn deadline to be applied in all cases In light of the fact that the action was not transferred to this

22 Court until September 20 2011 the Court finds that the November 22011 filing is timely

23 Plaintiffs Third Amended Complaint asserts three causes of action under Florida law false

24 advertising in violation of Fla Stat Section 817.41 unauthorized use of likeness for

25 commercial purpose in violation of Fla Stat 540.08 and violation of the Florida Deceptive and

26 Unfair Trade Practices Act Fla Stat 501.204 FDUTPA Third Amended Complaint Dkt 26

27 pp 10-12 Defendant as.serls in the first instance that Washington law not Florida law applies to all
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of plaintiffs claims because he specifically agreed to that under the Terms of Use when he registered

on the Avvo.com website

The Terms of Use agreement states in relevant part that

These Site Terms and your use of the Site shall be governed by and construed in accordance

with the law of the State of Washington applicable to agreements made and to be entirely

performed within the State of Washington even if your use is outside the State of

Washington without resort to its conflict of law provisions You agree
that with respect

to any disputes or claims .. any action at law or in equity arising out of or relating to the

Site or these Site Terms shall be filed only in the state and federal courts located in King

County Washington...

Declaration of Joshua King Dkt 16 3-9 Exhibit As noted above the district court in Florida

held that plaintiff is bound by the Terms of Use when it enforced the forum selection clause The court

10 also addressed the enforceability of the choice of law provision noting that

11 Washington and Plorida courts review the enforceability of choice of Jaw provisions under

standard similar to that set forth in Section 187 of the Restatement Second of Conflict

12 of Laws Le whether choice of law clause would violate the public policy of the state

13

with the materially greater interest

14

Order of Transfer Dict ii 46 citing In re DirecTVEarly Cancellation Litigation 738 Supp 2d

1062 1088-90 C.D.Ca 2010 The court found that the Washington Consumer Protection Act RCW

19.86.020 WCPA and the FDUTPA are substantially similar and that even if this Court were to

16

apply the WCPA to plaintiffs claims and assuming that the WCPA is more restrictive than the

17

FDUCPA the enforcement of the forum selection clause would not deprive plaintiff of his day in court

18

Id
19

20

This Court applies the choice-of-law principles of the transferor court Shannon-Vail Five Inc

Bunch 270 3d 1207 1210 9th Cit 2001 Florida law holds that contractual choice of law

21

22
provisions are presumptively valid Gaisser Portfolio Recovey Associates LW 593 Supp 2d

1297 1300 S.D.Fla 2009 Florida enforces choice-of-law provisions unless the law of the chosen

23

24

forum contravenes strong public policy Mazzoni Farms Inc E.J DuPont de Nernours Co 761

So 2d 306 311 Fla 2000 Nowhere does plaintiff argue that analysis of his claims under

25

Washington law would contravene strong public policy He simply contends that section 501.211

26

27
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the Florida Statues is not waivable by any of Use Plaintiffs Response Dkt /16.6 That

assertion is not responsive to the choice of law question Further the Florida district courts

determination that the WCPA and FDUTPA are substantially similar7 and that application of

Washington law would not be unfair to plaintiff constitutes finding that such application would not

contravene strong public policy This Court therefore finds that the choice-of-law clause is enforceable

and that the WFA not the FDUTPA shall apply to plaintiffs claims.8

The WCPAs citizen suit provision states that
person

who is injured in his or her business

or property by violation of the act may bring civil suit for injunctive relief damages attorney fecs

and costs and treble damages RCW 19.86.090 To prevail on private WCPA claim plaintiff must

10
prove an unfair or deceptive act or practice occurring in trade or commerce affecting the

11 public interest injury to the plaintiffs business or property and causation Panag Farmers

12 Insurance 2o of Washington 166 Wash 2d 27 37 2009 citing Hangman Ridge Stables Inc

13 Safeco Title Insurance Co 105 Wn 2d 778 784 1986 The causation element may be met by

14 demonstrating that the deceptive acts induced the plaintiff to act or refrain from acting and the

15 plaintiffs damages were brought about by such action or failure to act Fidelity Mortgage Co

16 Seattle Times Co 131 Wash App 462 468-69 2005

17 In the Third Amended Complaint plaintiff identifies the deceptive acts or practices as the

18 misrepresentation of his practice area together with the misappropriation of his image and placement on

19 his profile page I-Ic claims that his listing on the website was deceptive to the public to consumers to

20
_________________________

21 6Section 501.211 provides private right of action under the FDIJTPA to anyone aggrieved by

22

violation of this part Fla.Stat 501.2111

The court compared Fla.Stat 50 1.2041 which prohibits methods of competition
23 unconscionable acts or practices and unfair or deceptive acts or practices in the conduct of any trade or

commerce with RCW 19.86 which prohibits unfair methods of competition and unfair or deccptive
24 acts or practices in the conduct of any trade or commerce Order of Transfer Dkt 43

25
Treating plaintiffs claims under the WCPA instead of the FDUTPA is not prejudicial to

plaintiff in terms of the ruling on this motion to strike The private right of action under the FDUTPA is

26 tempered by provision requiring the plaintiff to post bond to indemnif the defcndant for damagcs

including attorneys fees in the event the action is found to be frivolous lacking in legal or factual

27 merit or brought for the purposc of harassment Fla.Stat 501.2113
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other lawyers and specifically to the potential client referenced herein Third Amended Complaint

Dkt 26 43 He asserts that this misrepresentation of his practice area is an attempt by Avvo.corn to

coerce lawyers by illegal and tortious conduct on an epidemic scale to correct mislistings and is an

actionable trade practice Id 141

As noted by the Florida district court both the WCPA and the FDUTPA require that the

deceptive act occur in trade or conirnerce This Court has previously held that Avvo.com docs not

engage in trade or cominercc John Henty Browne Avvo Inc 525 Supp 2d 1249 1254

W.D.Wash 2007

Trade and commerce are defined as the sale of assets or services Avvo collects

data from public sources attorneys and references rates attomeys where appropriate and

10 provides both the underlying data and the ratings to consumers free of charge No assets or

services are sold to people who visit the site in the hopes of finding lawyer and no charge

11 is levied against attorneys or references who choose to provide information It is hard to

imagine how an information clearinghouse and/or ratings service could be considered

12 commerce... Instead plaintiffs argue that Avvos offer to sell advertising space to

attorneys transforms all of defendants activities into trade or commerce The advertising

13 program is separate and distinct from the attorney profiles that are the subject of plaintiffs

14
complaint

15

Id The Court ruled that Avvos publication of information and ratings based on available data is not

trade or commerce and cannot form the basis of CPA claim Id

16

Plaintiff seeks to distance his claim from this result by asserting that the Browne opinion
17

18

this Court stated at 1254 that the placement of paid advertising in free listing of brokerage rates would

make such list commercial speech Plaintiffs Response Dkt 50 citing Fidelity Mortgage
19

Corp Seattle times Co 131 Wash App at 470 This statement mischaracterizes the ruling in

Browne Referring to Fidelity Mortgage die Court stated that the court found that newspapers

publication of mortgage rates from various lenders was not in the absence of payment from the lenders

22

trade or commerce On the other hand die same rate chart could be considered trade or commerce if the

23

newspaper accepted an advertising fee in exchange for including lender in the chart Browne 525

24

Supp 2d at 1254 The Court thus distinguished hypothetical situation where newspaper acceptcd

25

fee for including lender in the chart from the Avvo.com website where the free attorney profiles and

26

thc advertising images on the right side ot the webpage are separate and distinct

27
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Plaintiff thus cannot assert claim under the WCPA for the alleged misrepresentation of his

practice area or the use of his image as these are part of his profile which tinder I3rowne is not trade or

commerce However in his
response to the motion to strike he clarifies that his claim concerns

different deceptive act or practice that he contends is related to Avvos business model This

argument arises from his allegation in the Third Amended Complaint at 41 noted above that the

misrepresentation of his practice area is an intentional act by Avvo to induce him to register on the

website to correct the misrepresentation.9 This profilc-based content-based ad space is on information

and belief one of two primary revenue generators for Defendants the other being the Avvo Pro

membership to stop the targeted ads of course Plaintiffs Response Dkt 50 Plaintiff thus

10 contends that lawyers are induced to apply for Pro membership to prevent competitors ads from

11 appearing on their profile pages He states That is in fact apparently one of the primary selling points

12 of the Avvo Pro membership Id The Court accepts this as plaintiffs statement of the deceptive

13 act or practice which forms the basis of his WCPA claim

14 Plaintiff has presented no evidence let alone clear and convincing evidence to demonstrate that

15 there is any probablily of prevailing on his WCPA claim He points to no evidence in the record to

16
support the conclusory allegations regarding Avvos advertisements Indeed he has provided no

17 evidence at all he has merely verified the allegations set forth in his Third Amended Complaint

18 Affidavit of Larry Joe Davis Dkt 51 complaint is not evidence Plaintiff has submitted no separate

19 declaration of facts within his personal knowledge which support his claims as contemplated under

20 RCW 4.24 5254c In determining whether party has estahlished by clear and convincing evidence

21 probability of prevailing on claim the court shall consider the pleadings and supporting and opposing

22 affidavits stating the facts Instead of presenting an affidavit plaintiff asserts in his
response that if

23 one were to search on Avvo for particular well-known lawyer such as well-known Board Certified

24
_________________________

25 This allegation of an intentional act to coerce lawyers contradicts the pleading at 38 that the

mistake is simply the result of careless programming Avvo.conis computer program was not

26 designed properly and in rush to list and rate 90% of lawyers in the United States allowed the

program to run rampant making reckless mistakes as was the case here and with the other Board

27 Certified lawyers mentioned herein Third Amended Complaint Dkt 26 38
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Ucalth Lawyer when one is directed to that lawyers page one would likely see an advertisement for

competing lawyer as Plaintiff did in August 2010 which competing lawyer has paid Avvo to have that

ad placed on the listed lawyers page Plaintiffs Response Dkt 50 These speculations as to

what one would likely see are not evidence Nor has plaintiff alleged how this allegedly deceptive

act of Avvo induced him to act or refrain from acting in some manner so as to establish causation for

his loss Fidelity Mortgage Co 131 Wash App at 468 Finally he has not alleged any actual

damages caused by the deceptive act

In his complaint plaintiff pleads in general terms that Defendants actions have damaged

Plaintiff individually as well as many other lawyers in Florida and Defendants actions have misled

10 consumers in Florida Third Amended Complaint Dkt 26 51 He requests actual damages in

11 addition to declaratory and injunctive relief but nowhere in the complaint does he state what nIonetary

12 loss he actually suffered While plaintiff purports to represent the interests of other Florida attorneys

13 and the general public in this matter he may only request monetary damages for his own losses

14 In his
response to the motion to strike he clarifies that he was directly damaged by the time

15 wasted on the phone with potential client that had been misled by the Avvo.com site Plaintiffs

16 Response Dkt 50 11 He estimates his loss at one-half hour of his time which he bills at $350 an

17 hour for total of $175 He asserts there were other calls so his damages are not de minirnus or

18 speculative especially on massive scale Id The problem however is not that his loss is de

19 minimus but that it does not flow from the alleged deceptive act According to the allegations of the

20 complaint the prospective client called him and wasted his time solely because of his profile she

21 erroneously thought he was low-ranking attorney who practiced 100% employment law Third

22 Amended Complaint Dkt 26 22 Under Browne inforniation on the profile page cannot serve as

23 the basis for WCPA claim Plaintiff is fully aware of this as he seeks to distinguish his consumer

24 fraud claim and escape the Browne bar by defining the alleged deceptive act as arising from the

25 advertisements placed on the profile page Yet he has alleged no damages flowing from that deceptive

26 act Indeed it would be contrary to the allegations of the complaint for him to do so as he alleges that

27 the prospective client called him in spite of the advertisements of other attorneys on his page not
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because of them

Plaintiff has failed to produce any evidence that would demonstrate probability of prevailing

on his WCPA claim Nor has lie brought forth any evidence to support his false advertising and misuse

of his likeness claims or argued any elements of these torts under Washington law Plaintiff was put on

notice by the Order of Transfer that lie is bound by the Terms of Use and as an experienced attorney he

should have anticipated that this Court would find him bound by the choice of law provisions therein

Yet he chose to oppose the motion to strike solely under Florida law and failed to come forward with

any evidence to support his claims even under Florida law As plaintiff has not produced clear and

convincing evidence to demonstrate probability of prevailing on any of his claims the motion to strike

10 under RCW 4.24.525 shall be granted as to all claims

11 CONCLUSION

12 Defendant has met the burden under RCW 4.24.5254b of demonstrating that plaintiffs

13 claims are based on an action involving public participation or petition in an issue of public concern

14 The burden therefore shifts to plaintiff to show by clear and convincing evidence probability of

15 prevailing on his claim Plaintiff has failed to produce or point to such evidence The special motion to

16 strike Dkt 47 is accordingly GRANTED as to all claims and this action is DISMISSED

17 Pursuant to RCW 4.24.5256aI and iidefendant as the prevailing party is entitled to costs

18 of litigation and reasonable attorneys fees incurred in connection siiith each successful motion together

19 with statutory award often thousand dollars Defendant shall accordingly make application to the

20 Court for reasonable attomeys fees incurred in bringing the motion to transfer venue Dkt 32 and

21 this motion Dkt 47 Such application shall be filed within three weeks of the date of this Order and

22 shall be noted on the Courts calendar for the third Friday thereafter so plaintiff niay have an

23 opportunity to respond

24 //

25 //

26 //

27 //
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Judgment shall be entered after the Court has determined the amount of reasonable attorneys

fees and shall include such amount

Dated this 28 day of March 2012

.Th
RICARDO MARTtNEZT
UNITED STATES DISTRICT JUDGE
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JUSTICE COURT LAS VEGAS TOWNSHg

CLARK COUNTY NEVADA

IN THE ADMINISTRATIVE MATTER
ORfl fri 1-03

REGARDING CIVIL CASE FILINGS

WHEREAS Rule 6.5b of the Justice Court Rules for ihe Las Vegas Township

JCRLV requires the ChiefJudge to quality and continuity of services necessary to the

10 operation of the court and to the courts calendar and

11 WHEREAS during the last few months of last year the Court was faced with

12 heightened backlog of civil cases to be processed due to significant staff shortages and budgetary

13 constraints along with difficult conversion to new case management system and

14 WHEREAS the backlog was so severe that former ChiefJudge Ann Zimmerman

IS
previously authorized the temporary closure of the Civil Customer Service Counter in order for

16 staff to focus on eliminating that backlog and

17 WHEREAS it has come to the Courts attention that many civil cases during the

18 applicable time period were not processed with sufficient time for attorneys to be able to comply

19 with the dictates of JCRCP 41 and

20 WHEREAS JCRCP 4i declares that if service of the summons and complaint is not

21 made upon defendant within 120 days after the filing of the complaint the action must be

22 dismissed as to that defendant without prejudice upon the courts own initiative and

23 WHEREAS the rule thither contemplates that party may file motion to enlarge the

24 time for service based upon showing of good cause why such service was not made within the

25 120-day period and

26 WHEREAS the rule declares that showing of good cause the court shall

27 extend the time for service and set reasonable date by which senice should be made and

28
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WHEREAS the Court believe that all affected cases during the applicable lime period

should be granted an extension of time for service based upon the good cause related to the

prior backlog in tbe Civil Division therefore

IT IS HEREBY ORDERED that for all civil cases filed during the period of July

2010 through December 31 2010 plaintiffs will be entitled to an extension of time to serve the

summons and complaint without having to file motion to request that extension of time and

IT IS HEREBY ORDERED that the civil cases governed by this Order shall be those

cases set forth at Exhibit which is lengthy separate document that is on file with the Las

Vegas Justice Court Clerks Office and available for public inspection and

10 IT IS HEREBY ORDERED that the extension of time granted by this Order shall

II remain in effect until June 152011 and

12 IT IS FURTHER ORDERED that if civil case was filed during the period of July

13- 2010 through December 31 and that case was subsequently dismissed for failure to

14 comply with JCRCP 41 this Order may be cited as basis for Motion to Set Aside the

15 Disrnissal

16 IT IS FURTHER ORDERED that all civil cases encompassed by this Order may be

17 subject to fbture dismissal under JCRCP 4i if service of the summons and complaint is not

18 made within the extension of time granted by this Order and

19 IT IS FURTHER ORDERED that this Order shall be effective immediately and shall

20 remain in effect unless amended or rescinded by subsequent administrative Order

21

23 Dated this Zdayof Mrk 201l

27 KAREN BENNETT-HARON

28 CHiEF JUDGE OF THE LAS VEGAS JUSTICE COURT

-2-
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dramatic example of legislative intentions

gone astray can be derived in line of recent

California appellate decisions culminating in

the case of Vergos McNeal 2007 146 Cal

App 4tb 1387 Based on Vergos and few

other recent cases it now appears
that nearly all

petitions for administrative mandamus are

subject to the anti-SLAPP motion procedure

with no limiting principle whatsoever The

case law developments that led to the Vergos

holding stand as monument to the futility of

legislation as remedy for power imbalances

among the economic strata of society

The anti-SLAP statute was enacted in 1992 to

deter the type of litigation for which its

acronym stands Strategic lawsuits against

public participation This acronym referred to

growing tendency for powerful land

development interests to bring defamation

actions against environmental activists to deter

the activists from exercising their legal rights to

challenge large-scale development plans It

was widely perceived that these powerful real

estate interests were using their financial

resources to impose intolerable litigation costs

on activists so as to intimidate them from

participnting in the public proceedings where

the developers plans were under consideration

To accomplish the purpose of the statute the

legislature authorized Special Motion to

Strike any complaint or cause of action that

seeks to impose liability for statements made or

D35

LH 0192
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actions taken in an exercise of constitutionally-

protected speech or the First Amendment right

to petition the government for redress of

grievances The Special Motion to Strike is

filed as the defendants first responsive

pleading If the motion shows that the

complaint seeks to impose liability for

statement made or action taken in an exercise

of the right of free speech or petition then the

complaint or cause of action will be

immediately stricken with mandatory award

of attorney fees in favor of the defendant

unless in opposition the plaintiff demonstrates

probability of prevailing on the merits of the

claim

This statute was thought to be an effective

deterrent against the lawsuits it targeted

because in those suits developers were

bringing claims against activists without goal

of prevailing on the merits but for the

collateral
purpose

of discouraging political

opposition by forcing the opponent to incur

intolerable litigation expenses So imposing

requirement of showing minimal merit acted as

precaution against suits that have financial

intimidation as their only goal while shifting

responsibility for attorney fees would deprive

the developers of the greatest single benefit

they otherwise receive from the tactic of

bringing litigation for the sole purpose of

financial intimidation

While the legislature primarily intended to

attach consequences to the tactics of powerful

developers and other corporate interests the

statute as drafted contained no limitation of the

classes of plaintiffs who could be subject to an

anti-SLAPP motion and no limit on the size or

power of the defendants who could bring the

motion Instead the Special Motion to Strike

could be filed by any defendant who could

establish that the conduct on which the alleged

liability is based is protected by the First

Amendment rights of free speech and petition

And there is no statutory requirement

governing the size or power of the plaintiffs

against whom the motion can be filed Any

defendant whose alleged liability arose from

constitutionally protected speech or petitioning

no matter how powerful could hung an anti

SLAPP motion against any plaintiff no matter

how weak and powerless the plaintiff might be

The anti-SLAPI statute originally designed as

tool to protect weak interests from being

intimidated by powerful interests has now

itself become tool by which powerful

institutions and interests can in some cases

intimidate economically weak and relatively

powerless individuals Combined with
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concurrent trend in federal law which has

eliminated constitutional protection for the

work-related speech of public employees while

creating doctrine of free speech protection

for the government itself the new

interpretations of the anti-SLAP statute have

vastly eroded the ability of public employees to

obtain hearing and evidentiary review of

disciplinary sanctions imposed on them by their

employers The new interpretation rendered in

the Vergos opinion will apparently make all

actions for administrative mandamus subject to

Special Motion to Strike This would vastly

erode the ability of public employees to obtain

hearing and evidentiary review of disciplinary

sanctions imposed on them by their employers

It would seem to similarly affect administrative

mandamus petitions seeking to challenge

governmental decisions to revoke or suspend

professional licenses It may subject private

employees action for wrongful termination to

Special Motion to Strike if the private

employer claims that the act of tenninating the

employee was an exercise of free speech

In Vergos counsel for the Regents of the

University of California devised the idea of

using the anti-SLAPP statute to protect

employers from administrative mandamus

Exploiting few recent precedents that treat the

government as pcrson for First Amendment

purposes the Regents persuaded the Court of

Appeal to recognize that the act of terminating

or disciplining public employee for cause is

an exercise of free speech by thc govemment

and consequently an employee who cannot

make preliminary showing of probability of

prevailing on the merits of the claim can be

required to pay the employers attorney fees

VERGOS MCNEAL HOLDS THAT

THE ANTI-SLAPP STATUTE

PROTECTS HEARING OFFICER

SUED FOR DENYING GRIEVANCE

In Vergos the plaintiff brought an action

against Julie McNeal the Director of

Operations and Maintenance at University of

Califomia at Davis for sex harassment and

failure to prevent sex harassment Defendants

also included the harasser and the Regents but

the Court of Appeal only reviewed the denial of

McNeals anti-SLAPP motion

Plaintiff Randy Vergos was an inspector

planner and estimator working under Allen

Tollefson who worked under McNeal Vergos

filed an intemal grievance alleging sex

harassment against Tollefson McNeal acting

as hearing officer for Vergos grievance denied

the grievance and wrote to Tollefson that it

was more likely that Vergos allegations did

not occur McNeal refused to take any action
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to protect McNeal from Tollefson 146 Cal

App 4th at 1390-1391

MeNeal was named as an individual defendant

in Vergos cause of action based on 42 Usc

1983 The pleading alleged that McNeal

acting as agent for the Regents and under color

of state law denied Vergos grievance thus

violating Vergos right to be free of

discrimination and harassment and that the

Regents did not properly train MeNeal in acting

as hearing officer to decide grievances Id at

1391- 1392

McNeal filed an anti-SLAP motion

challenging the 1983 claim alleging that the

complaint arose from her activities of hearing

processing and deciding plaintiffs grievances

in furtherance of her own First Amendment

right of petition and free speech Id at 1392

McNeals anti-SLAPP motion alleged that she

permissibly delegated the investigation of

Vergos sex harassment claims received

report
that the claims were unsubstantiated had

no reason to believe the investigator was

biased was not biased herself and

communicated the results of the investigation

to Verges who then failed to appeal the denial

through available further steps of the grievance

process Id at 1392-1393

The trial court denied the anti-SLAP motion

on the grounds the claim was based on

MeNeals hearing processing and deciding of

Vergos grievance and was not based on the

content of what Defendant stated in any

proceeding or the exercise of the right to

petition... Id at 1394

The Court of Appeal reversed and remanded

with instructions to grant the anti-SLAP

motion and award attorney fees to McNeal

The appellate court agreed with McNeal that

her statements and communicative conduct in

handling plaintiffs grievances are protected

by the anti-SLAP statute because they

were connected with an issue under review by

an official proceeding authorized by law and

furthered the right to petition of plaintiff

and similarly situated employees Id

The court reasoned that Code of Civil

Procedure 425.16e2 authorized an anti-

SLAP motion where the action arises from

any written or oral statement or writing made

in connection with an issue under consideration

or review by legislative executive or judicial

body or any other official proceeding

authorized by law Id at 1395 italics omitted

Also taking into account sub e1
authorizing an anti-SLAPP motion where the

action arises from any written or oral
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statement or writing made before legislative

executive or judicial proceeding or any other

official proceeding authorized by law the

appellate court held that neither e1 nor

e2 require the defendant to show public

issue or issue of public interest Id at 1395

citing Briggs Eden Council 1999 19 Cal 4th

1106 1116-1117 1123 The court stated that

for communications made in official

proceedings it is the context or setting itself

that makes the issue public issue Id

The plaintiff argued that an action does not

arise from petitioning or speech activity

merely because it follows such activity and

that here he was suing McNeaI for aiding and

abetting harassment Id at 1396 But the court

observed that plaintiffs own pleading

complained of McNeals hearing processing

and deciding of plaintiffs grievances Id

Noting that the trial court had denied the

motion on the basis that the claim against

McNeal was based on McNeals conduct not

the content of her statements the appellate

court disagreed since hearing processing and

deciding of the grievances .. are meaningless

without communication of the adverse

results Id at 1397

IL SAN RJ4MON CONTRA COSTA

COUNTY GOVERNMENT ACTION IS

NOT PROTECTED BY SLAPP IF IT

DOES NOT IMPLICATE FREE

SPEECH AND PETITION

The appellate court distinguished San Rarnon

Contra Costa ounty Employees Retirement

Assn 2004 125 Cal App 343 which held

that an action seeking judicial review of the

decision of public entity is not subject to an

anti-SLAPP motion merely because the

decision is taken by vote after discussion at

public meeting The court in San Ramon

observed that the public entitys action of

increasing required contributions to pension

fund was not in itself an exercise of the right

of free speech or petition

The court in Vergos noted that plaintiffs relied

on San Rainan because it recognized that

government bodies may invoke 425.16 where

appropriate just like any private litigant and its

holding was based on the conclusion that the

Boards act the change in pension

contributions did not implicate free speech or

the right to petition Id at 1063 The court in

Vergos rejected plaintiffs argument because

San Roman disavowed deciding any issue

concerning suits against individuals Id

The foregoing observation in Vergos means

the court appears to agree that government

bodies may invoke the anti-SLAPP statute the
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same as individuals and an individual

acting on behalf of the government is entitled

to invoke the anti-SLAP statute The court

concluded We
agree

with McMeal that

narrow reading of the statute in plaintiffs favor

could result in public employees reluctance to

assume the role of hearing officer in such cases

and thus thwart the petitioning activities of

employees with grievances Id

Finally the court also agreed with defendant

that she acted in furtherance of the right to

petition within the meaning of 425.16 even

though it was not her own right to petition at

stake Id The court elaborated that the anti

SLAPP statute does not require that

defendant moving to strike
..

demonstrate that

its protected statements or writings were made

on its own behalf rather than for example on

behalf of its clients or the general public Id

citation omitted

The court specifically declined to recognize an

exception to the anti-SLAP statute and

reasoned that Hearing officers in official

proceedings deserve the protection of the anti

SLAPP statute Id

The San Ranion opinion dodges both of the

broader propositions implications of extending

the anti-SLAP statute to protect the

government The court noted that arnicus

briefs had argued that the government itself has

no First Amendment free specch rights but

since the case before it required only ruling

that the particular act of increasing pension

contributions did not implicate free speech the

court was not reaching the larger question

posed as to whether the First Amendment

protects the government itself The opinion

also acknowledges that dicta in Mission Oaks

Ranch LkL County of Santa Barbara 1998

65 Cal App 4th 713 in finding the civil

damages action before it to be SLAPP suit

had noted that petition for administrative

mandamus would be the proper remedy thus

implying that such petition would not be

SLAP suit But contrary to that courts view

the fact that administrative mandamus is the

proper remedy does not exempt it from the

anti-SLAPP statute since it is well-established

that an administrative mandamus petition can

be found subject to the anti-SLAPP statute

See e.g Moraga-Orinda Fire Protection Dirt

Weir 2004 115 Cal App 477

IlL TilE GOVERNMENT IS NOW

RECOGNIZED AS PERSON FOR

FIRST AMENDMENT PURPOSES

The interpretation of the anti-SLAP statute

found in Vergos thus has its roots in Mission

Oaks Moraga-Orinda and Schroeder Irvine
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City Council 2002 97 Cal App 4th 174

Mission Ocr/cs recognizes in passing that

administrative mandamus is the
proper remedy

to challenge denial of land development

permit 65 Cal App at 730 but does not say

that this exempts petition from the reach of

the anti-SLAPP statute Schroeder ironically

recognizes that SLAPP suits are brought to

obtain an economic advantage over the

defendant not to vindicate legally cognizable

right of the plaintiff 97 Cal App 4th at 182

Yet the court resoundingly endorsed the

governments right to invoke the anti-SLAPP

statute rejected an argument by amicus curiae

that the government has no First Amendment

rights and held that government officials act

of voting is an act of free speech Id at 192 fn

Moraga-Orinda acknowledges that the anti

SLAPP statute was intended to apply to large

corporations that can provoke prolonged

litigation not to an individuals relatively

simple mandamus petition But the court held

that no such limitation
appears on the face of

the statute and legislative history is irrelevant

because the statute is unambiguous and in any

event the history shows the statute is to be

broadly applied 115 Cal App 40 at 482 and

fn

The newly-broadened judicial interpretation of

the anti-SLAPP statute now imposes major

risk on any employee contemplating whether to

seek judicial review of termination or other

employment discipline Can the employee

avoid the anti-SLAPP statute by refraining

from suing for damages and limiting the

remedy to reinstatement No because SL.APP

has already been applied to petitions for civil

harassment which do not seek damages

Thomas Qrdniero 2005 126 Cal App

635 642

Can the employee avoid the anti-SLAPP statute

by filing the mandamus petition against the

governmental body only without naming any

officials No because the San Reman and

Vergos decisions hold that the government

itself has constitutional right of petition

which it would be exercising every time it takes

disciplinary action against an employee

The Vergos decision by granting the

government constitutional freedom of speech

and petition has now extended the anti-SLAPP

statute to the point where it applies to every

petition for administrative mandamus and

probably to every suit that challenges

government decision In that sense Vergos

takes another step in the readjustment of the

balance of power between individuals and
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government that was recently signaled by the

United States Supreme Court in Garcetti

Cebalias 2006 126 S.Ct 1951 The Ceballos

decision took away an individuals

constitutional protection for job-related speech

by recognizing it as speech of the government

in which the individual has no interest

Ceballos tells individual government

employees they must say only what the

employer wants them to say or he terminated

and replaced with someone who will

Decisions such as Vergos complete the transfer

of power by recognizing that the constitutional

freedom of speech which previously protected

the employee making the communication now

fully protects the government entity that

dictates the content of what its employees may

express in their job-related communications

Thus the Vergos decision protects hearing

officer from liability for decision against the

employee but Ceballos leaves the bearing

officer with no protection against the employer

for making decision in favor of the employee

Under this scheme it seems unlikely that any

hearing officer would dare decide case

contrary to governmental employers

interests And of course San Rwnon protects

not only the hearing officer but also the

governmental employer itself in an

administrative mandamus action

1V xtourxNE ADMINISTRATIVE

MANDAMIJS PETITIONS ARE NOW
SUBJECT TO THE ANTI-SLAPP

STATUTE
It therefore seems that in view of the San

Rarnon and Vergos decisions all employers

served with petitions for administrative

mandamus challenging employment decisions

are entitled to file an anti-SLAPP motion on the

basis of 425.16el as written or oral

statement or writing made before legislative

executive or judicial proceeding or any other

official proceeding
authorized by law and

as written or oral statement or writing made

in connection with an issue under consideration

or review by legislative executive or judicial

body or any other official proceeding

authorized by law The employee must then

make preliminary showing of likelihood of

prevailing on the merits or the petition is

summarily stricken with an award of attorney

fees to the employer

It is not entirely certain that Vergos will trigger

flood of anti-SLAP motions to counter

administrative mandamus petitions The rule is

windfall that public employers do not really

need and as practical matter the government

will not often be in position to be able to

execute judgment for attorney
fees against

terminated employee
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From the pcrspective of judicial economy an

anti-SLAP motion to challenge petition for

administrative mandamus is quite wasteful

requiring the judge to rule on the same

evidence twice first under the probability of

prevailing standard then under the applicable

substantive standard be if independent

judgment or substantial evidence Where the

matter is to be decided by the judge sitting

without jury Code of Civil Procedure

1094.5 the preliminary showing of probability

to prevail on the merits is equal to the final

showing the court merely predicts what the

court will do then does it

There are actually at least two procedural

advantages an employer would receive from

filing an anti-SLAPP motion to strike

mandamus petition First if the governmental

entity is able to drag its feet in preparing the

hearing transcripts so they are not available in

time for the anti-SLAP motion to be heard

the court can strike the petition on the basis that

plaintiff failed to show probability of

prevailing that the anti-SLAP statute places

the burden on plaintiff to immediately

demonstrate the requisite probability of

prevailing and the court is not required to go

beyond the pleadings and any declarations then

available to make its ruling CC
425.l6h2 and 425.16g This may sound

draconian but no more so than the underlying

mle of Vergos itself

But even assuming the hearing transcript is

available an anti-SLAP motion unilaterally

gives the employer free dress rehearsal for its

defense which the employee is incidentally

forced to finance If the employer prevails on

the motion the case is over and the employee

owes attorney fees But if the employee

survives the motion under the probability

standard the ruling will educate the employer

as to where it needs to improve its arguments

The anti-SLAPP motion thus gives the

employer second chance to present its legal

arguments luxury the employee never

receives

It is difficult to predict how widespread the use

of anti-SLAPP motions will be against

mandamus petitions Some governmental

bodies will not want to bother chasing their

fired employees for attomey fees Others will

want to use the tactic for its intimidating effect

When this happens the anti-SLAP reginie

will have come full circle as weapon for the

govemment to intimidate individuals who seek

to use the courts to question its decisions

That the govemment itself has right to

freedom of speech is perverse twist of
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constitutional construction It does not follow

from treating the government as fictitious

person for some purposes that the

government itself has right to claim the

benefit of the constitutional freedom of speech

It is the governments raw power to silence an

individual that makes it necessary and even

possible to recognize freedom of speech

The constitutional freedom of speech

specifically means protection against being

silenced by the government It means the

government is restricted from prohibiting

punishing or imposing burdens on expressive

communication of individuals The only effect

of recognizing freedom of speech is to restrict

the government from doing something it has

the raw power to do It is because of this raw

governmental power to silence individuals that

the body politic has deemed constitutional

protection necessary and appropriate

Governmental speech does not need this

constitutional protection which would amount

to protection from itself The anomaly of the

outcome that flows from the recognition of

govermnental right of frce speech is

compounded by treating the termination of an

employee as an act of communication It is

tme that the termination is communicated to the

employee But the termination is not effected

by telling the employee about it the

termination is effected by no longer paying the

employee or accepting tender of work

performance Even if the First Amendment

may protect an employers statement that the

employee is fired it should not protect the

official conduct involved in separating the

employee from the position

To put it simply the employer has

constitutional right to tell the employee

Youre fired but that statement does not

fire the employee any more than murderer

can be executed by telling him Youre

dead

Stay safe

Michael Stone is the firms founding partner and principal shareholder He has practiced almost

exclusively in police law and litigation for 27 years following 13 years as police officer supervisor

and police attorney

Marc Berger is the firms senior law and motion and writs and appeals specialist He has been

associated with Michael Stone since 1986
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AntiSLAP saves the day Reporters Committee for freedom of the Press 3/25/13 409 IM

RE flIERS
nottprofil association dedicated to providing free legal

CO IVI IVIITTEE
assistance so journalists since 1970

FOR FREEDOM OF THE PRESS

Anti-SLAPP saves the day

Stale laws protect journalists from unwieldy attorney
fees

Paee//earber 24

Criatioa Abella

Front the Full 2009 issue of Ytre flaws 4/in/ia Tire Las pagr 24

Freelance journalist Susan Paternes Asrr/eaa Jsnno/isnr Renew story about Wendy MeCaws purchase of the Santa

Barbara News-Press aad the mbseqsens wave oldefeetioto amongst the paprra seasoned editors and writers

mentioned several lawaoits MeCow had filed or threatened to file agaiast lser former and causal employees sod other

publications like the Santa Barbara Independent and Vasr Fair

What Palenso didnt know was that she wauld coast be the target of one

was kind of surprised beeaum it
had bees thrmtgh so many layers of lawyers my brother contracts aoomey

eottldal believe it sold Paremo pmfessur at Californias Cltspmaa University recalling sits day she received word of

the suit Prom the
very beginning always knew sIre bad noihiag to sue ins about There was asthing libelous in thr

slor

flsough McCawa company Ampersand Publishing mud Pasamo on multiple claims it svas mainly far allegedly libelous

alatrmenls in the article Hut lhasks to Californias law
against Slmrsgie Lawsuits Against Public larticipaliss or anti

SIAPP law Pnlsrno was able to obsais proaspl dismissal of the lawsuit last summer

Anli.SLAPP statuses are meant to pmtces pmple fmm lawsailt of quseliunable merit that arc often filed so iatimidats

apsakarn into refraining frosts nriserzing persoa company or project Fighlitsg these soils can be timc-cuaaamiag
and

axpiatsive aotnrprlaa Palamo thinks the aati.SLAPI statute saved her from mortgaging her house to pay legal billg harmon

it allowed bar to recoup moat of her attorney fees after the soils dismissal

71st law allowed mc to avoid what could laser hem inilliona of dollars in legal frau Patemn said was blessed dial AJR

was amazing and they picked up every peittsy
of this horrible frivolous revengn-dniven lawsuit wlten it was going through

the courts

halrmo isnl the osly journalist who baa used anti SLAPP laws to have lawsuits over their reporting dismissed In April

the lParehatar Observer to Maasactsnsrlta sneeessfolly used the states anti- SLAFF law to distniss town police chiefs

defamation nail after the
paper published articles and eomuscatary critical of the chiefs official duties

According to Samaallsa Browtt the legislative director of thr Federal Anti-SLAPP Project coalition of advocates

wIse psish for federal law to sopploorns misting state lawnthe attonscy foes provision is the trsnat important part
of

any

anli-SLAPP legislation

The fee provision is what allows someone to even consider going lo court in cases where they wosldst have an attorney

and otherwise would silence tltostsrlsrs immediately Brown said

Generally asti-SI.APP lawn are moist to protect tltc rights of freedoat of apcerh and to petition
the

government
for redress

guamateed by din First Amendment and statc-lcrsl sttmtotcs protect those rights to varying dcgrrm

States Iltal lrase crafted them rnmt brnsdly mschsliag Colifornia Illinois and Loansiana apply Ibe statalss to wide variety

of activities lint tpiahify as petitioning Loaisiasas Lsl-e C/ito-/es dine iaan Press fur esample was able to disnsiss sail

that arose from its reporting tin sales of cootanrinared fad In Illinois anli SI_APP lawn eon be invoked if lawsuit arises

flora any art or eels its flmrrhcnrrec of.. rights afprtioan speech assnciatiott or to atlterwrse participate in

Page of
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Antt-5L.APP saves the day P.cporters Committee lot Freedom of the Press 3/25/13 409 PM

gnvcrnnieut

By contrast New Ynrks anli-SLAIl law
is narrower and

applies only to suits by plaintiff
who is public applicant or

prmtiurce seeking permit zoning change lease Iscosse crrtijirasc or oilier ceiitlooant for usc or permission to oct

from any g000nst000r body The case nsnst also show action involving public petition and paoiaipatios New Yorks

ntatatc was used by jstlga to dismiss fosxsscr Democratic Rep Richard Otlisgars libel sail ugaitsat on anonymous

aommcrster rut aawrpapur Web site lire cntttrnentcr criticized both Ottinger and his wife after tf icy worn accused of

bribory and Ill lag fraudulent docssoonts with zoning board to
got approval for waterfront house

Sotnc advocates believe that more work vast ha rinse to nopned the reach of anti-Sl..APP fcgislniion inclading

irnplcotanratiots of federal law

Tsveratyeight states save otrtiSl.APP laws of coarse that means that 22 do not and there protections that do exist vary

widely said Drown the federal projecls legislative director First Aurseodmrnt rights ace goarnnteed to evoryoar
and

they ahooldnt vary according to wisaca you speak out or where
you

ace sued

As for Paterno she said sire was happy titus lscc case was quickly resolved and hoped it coold servo usa reminder that trial

jodgea shoold dismiss SLAm suits as swiftly as possible

Hopefahly in rise fistore the laws will allow othcrjoornalinrs nonpcofrts aciivisss and protcolors to maybe avoid what

had so go lhcosgfs Jtttcrno raid

The News loleelia arid hlte Law Fall 2009

tkcjrsartrrs Coromitlee for Freedom sI she Press

JOt Witnos Blvd Salle ISO Arlington VA 22209 000 336-4243 or 703 007-2100 isfocefp.org
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Measuring the Impact of Anli-SLAPP eqislatiori on Monitoring and Enforcement Public Participation Project 3/2 1/13 349 PM

Nov 09 11

till kXLW UECIRcNCPkESS
i_J

pnarMnss

aaaiataai.ao eatai

The BE Journal of Economic Analysis Policy published an article measuring the impact of anti-SLAPP

legislation on regulator monitoring and enforcement using US data on monitoring and enforcement activity

under the Clean Air Act from 1978-2005

The main findings We find strong evidence that anti-SLAPP laws are associated with increases in

regulator monitoring and enforcement activity under the Clean Air Act In fact we find that state inspections

increase by almost 50% after state passes anti-SLAPP legislation and that the ratio of findings of

noncompliance to inspections more than doubles in the
presence

of anti-SLAPP legislation

The article concludes that Anti-SLAPP laws drive real changes in regulator behavior in environmental

enforcement even in settings with low citizen involvement in the form of civil suits and that anti-SLAPP

legislation is good for air quality 14 It also discusses plans for future related research

You can download the full article by Bevin Ashenmiller Occidental College and Catherine Shelley

Norman Johns Hopkins University here

htip //www.bepress .coni/bejeap/vol 11/iss l/art67/
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Nevada judges struggle to keep up wills backlog Las Vegas Sun News 312513 537 PM

Las Vegas Sun

Nevada judges struggle to keep up

with backlog
Tuesday Feb 17 2004 1138 ant

CARSON CITY -- District Court judges in Clark County lost little ground last year in their battle to keep up

with backlog of cases

The 33 District Court judges decided 78064 cases in the 2003 fiscal ycar which ended June 30 That was 840

fewer cases than the previous year

Still they managed to stay ahead of thc 77136 new cases up 14 percent from the previous year

Were busy Were trying to stay on top of this Chief District Judge Michael Douglas said He said the public

the Nevada Supreme Court and the Legislature want the judiciary to be accountable and thats what the judges

in Clark County are striving for

The numbers were part of an annual report on the states judiciary released today that said that District Court

judges statewide disposed of 105154 cases last fiscal year an increase of 8809 from fiscal 2002 The report

measured rulings on nontraffie eases

Even though Clark County courts lost some ground they outpaeed their counterparts in Washoe County per

capita by 61 percent the study showed

The 78064 cases an average of 2366 per judg was 61 percent more than the 17609 in Washoe County or

1467 eases on average for each of the 12 judges

If they had more filing they would have disposed of more cases Dougtas said of Washoe County judges

In Washoe County the 17609 eases disposed of compared with 8892 in the previous year or nearly doubled

Ron Longtin administrator for the court in Washoe County said the judges disposed of big backlog

The report shows Nevada has fewer District Court judges per 100000 population than seven other Western

states While California has 4.3 judges in what is called Superior Court per 100000 population there are just

2.7 in Nevada

But the report also shows there are 1501 eases filed per Superior Court judge in California compared to the

1375 for District Court judges in Nevada

The Nevada Supreme Court according to the report decided 1889 eases last fiscal year down from the 1906

in the prior fiscal year It was the lowest number of ruling in the last four years It breaks down to an average

of 269 decisions per justice

But the backlog of oases also declined to 1426 the lowest number in the last four years The report said

Nevada has more cases flied per justice at 258 than most other appellate courts based on figures from the

National Center for State Courts

The study noted that Nevada is one of 11 states that does not have an intermediate court of appeals something

the Nevada Supreme Court has been pushing The 2003 Legislature approved proposed constitutional

amendment to allow creation of an intermediate court of appeals It would have to be approved by the 2005

Legislature and then placed on the 2006 ballot for ratification by the voters

luip//wsv.tatvngassun.com/newsf2OO4/tebJ1 7/nevada-judgessiruggleioknep-upwithbacktog/ Page lot
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Nevada judges struggle to keep up with backlog Las Vegas Sun News 3/25/13 5.37 PM

Justice Deborah Agosti who was chiefjustiee when the annual report was finalized said the Courts in Nevada

are productive proactive and constantly striving to improve the effective delivery of justice to our citizens

Ron Titus chief of the administrative office of the cowl said computerized case management systems in many

courts have improved the ability to track and report caseloads

Titus reported there were 114540 new eases filed last fiscal year in the district courts more than 8000 from

fiscal 2002 Criminal filings actually decreased from 12191 in 2002 to 12001 in fiscal 2003 New civil suits

increased from 24143 to 28077 family court eases rose from 43885 to 52258 and juvenile nontraffte eases

inched up to 222043 from 22148

The report said there were 182671 new nontraffie eases filed in the justice courts in the state It said 48228

were disposed of But the nulnber of decisions did not include the Las Vegas Justice Court where there were

104889 new eases but there was no report available on the number of decisions made

In addition there were 416505 traffic and parking violations filed with 353548 eases disposed of in justice

cowls

There were 314159 eases filed in the municipal courts in Nevada with decisions made in 301193

archive
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Seclgwick Law Firm Publications Presentations AntiSL.APP Statutes Srread Across the Nation 3/25/13 607 PM

2ZM
____ _____F2i 1flt1 ir LA1I1

rna ______

Is
It In Ihe pubtic interest for individuals organizations and businesses

to participate in our govemrnentet process To speak out about and

investigate matters of public concern To provide Information to public

entities and other citizens on public Issues that effect them without

fear of reprisal through abuse of the judicial process Retaliatory

lawsuits flied
against one who exercises his or her free speech rights

not only lhrealen the defendant with financial liability litigation costs

destruction of business toss of home and other personal tosses

but also seriously impact our govemment tnterstete commerce and

individual rights by significently chilling public partidpstion in public

debate governmental issues and votuntsry calls to action

These lawsuits called strategic lawsuits egeinst public participation

BLAPP are becoming more end more common with the increased

access to comments reviews calls to action end other stslements

made online by tndlviduels exercising their right to free speech As

result many states including most recently Texas have sought out

the opportunity to pass laws thel would prevent SI.APP lawsuits from

going forward

The irony of encroaching on democratic exchange of Ideas at time

when the eese to publish is at en all-time high is whet motivated us to

try to
get an enti-SLAPP stetute passed in one of the most

conservative slates in the nstion Texas California has long been

the model br snti-SLAPP statutes having broad law that has been

on the books since iggs Many jurisdictions including Illinois

Indisna Louisiana Washington end the District of Columbia have

followed Celifornies lead and have recently adopted enti-SLAPP laws

cover statemenls made outside the governmental setting Slill there

are many states that have narrow anti-SLAPP laws and many more

that have no protection at all against SLAPP suits In addition there

is currently no protection at the federal level sgeinst being retaliated

egeinst for exercising ones free speech rights We believe though

that every state in the Union can and should heve an anti-SLAPP law

As demonstrated below Texas can serve as role model br oIlier

lurisdictions

After more lhsn Iwo years of working to bnng together vast coalition

lsttp//www.sdme.com/antistapp-starurnsspreedscrossthe nation- to 2011/

D51

LH 0208

Pegs of

RL032

isr.iis ii

_A

Our Firm People Practices Results News Events Publications Careers

PublicationsArticles

Books

Newsletters

Other Publications

Presentations

AntI-SLAPP Statutes Spread Across the Nation

Media Law Bulletin

Culture Alumni

November 2011

By James J.S Holmes

View Original Source

Related People

Holmes James J.S

Related Offices

Austin

Related PractIces

Commercial Precticee

Medie Entertainment

Sports Law

fr 5NRRE ti

1053



Sedgwick law Firm Publications Presentations AntiSLAPP Statutes Spread Across the Nation 3125113 602 FM

of supporters for the legislation on June 17 2011 the Texas Citizen

Participation
Act also known as the Texas Ariti-SLAPP statute was

signed into law by Gov Rick Perry and wont info effect immediately

The law is being heraldsd as one of lbs atrongssl anti-SLAPP statutes

in the nation and parts of it aro being considered for replication in the

federal big and other stale proposals The key provisions in the law

codified at Texas Civil Practice Remedies Code Chapter 27 are

The statute allows judge to dismiss frivolous lawauita filed

against one who speaks out about matter of public

concern within Ihe first 60 daya Matter of public concern IS

defined expansively in the statute

The anti-SLAPP motion is supported by affidavits explaining to

the court that the lawsuit is based on relates to or is in

response to ones exercise of his or her right to tree speech

right to petition or right of association

The burden of proof is initially on the party who files the anli

SLAPP motion to establish by preponderance of the

evidence that the lawsuit wee filed in response to the

exercise of his or her First Amendment rights
Then the

burden shifts to the plaintiff to establish by clear and specific

evidence prima facia case for each essential element of the

claim

The statute createS stay of discovery In lawsuit white an

anti-SLAPP motion Is pending and/or appealed The court

has discretion to order discovery pertaining to the motion If it

feats it is necaaeary

That statute provides for mandatory fee shifting when party

wins an anti-SLAPP motion so that the person or entity

wrongfully filing tawauit mutt pay the defense costs There

is discretionary fee award It the court linda that the anti

SLAPP motion was frivolous or brought solely for the purpose

of delaying the proceedings

The statute provides an immediate right to an expedited

appeal if the anti-SLAPP motion Is denied

The statute applies to lawsuits or legal actions which

includes claims and counterclaims that implicate First

Amendment rights filed on or after June 17 2011

The exemptions contained in ttte statute are for enforcement

actions brought by the state or law enforcement for

commercial speech and for wrongful dealh and bodily injury

lawaufa

This law has already been used to dismiss trivoloua lawsuits in Texas

and to award fees to Ihe party who was the subject of the SLAPP

suit The goal ix to chill merillesx lawsuits not discussion on mailers

of public concern

hitpI/www.sdma.com/aniitleppstaeutesspreadacrotsthenation 110 2011/ Page sf3
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Sedywick law Firm Publications Presentations Anti-SIAIP Statutes Spread Across ho Nation 3125113 602 PM

On the federal front the Public Participation Project is tirelessly

working to gel federal aisli-SLAPP law on the books so that an

tncltvidusf nghls are protected the same whether they are sued in

federal or stale court Sen Jon Kyt R-Ariz has been leading the

effort to draft bipartisan bill in the Senele In the House the bill will

be heard by the House Judiciary Committee chaired by Rep Lamar

Smith R-Texas The current draft of the federal bill includes many

of the attractive provisions of the stale statutes includIng slay of

discovery while the anti-SLAPP motion is pending the right to an

immediate Interlocutory appesi and the mandatory shifting of

attorneys fees and coafa when one prevails on an enti-SLAPP

motion Interestingly if prohibits amendment of the claim subject to

the snli-SLAPP motion after motion has been tiledlikely in an effort

to prevenf one from trying to plead around fhe motion Finally and

perhaps most significantly if also provides for the right fo remove any

stale .SIAPP suit to federal murl so that tndfvidusts who are not

fortunate enough to have state ant i-SLAPP statute can sdti get the

same protection of their First Amendmsnt rights wherever they are

sued

The coalition of supporters for anti-SLAPP legislation at both the state

and the federal level heve included open govemment groups media

organizationa trade associations citizens rights groups such as

ACLU Public Citizen consumer orgsnizstions such as Consumers

Union watchdog end govemment accountabIlity organizations such

es Texas Welch public interest law firms such as the lnsftfute for

Public Justice business watchdog organlastlone such as the Better

Business Bureaus and electronic communication providers such as

Yelp that have been on the defensive end of many SLAPP suits

simply for posting peoples opinions or their evaluations of

businesses This strong bipartisan costition has piqued the interest of

lawmakers from both aides of the aisle and their members have

provided countless examples of SLAPP victims among the

constituents of those voting on anti-SLAPP legislation

We ere hopeful that what we were able to accomplish in Texas wiil

help other states ia expanding their taws and will assist in getting

federal enti-SLAPP statute passed so that party cannot torum-shop

in an effort to
trample ones First Amendment rights Anti-SLAPP

legislation hes broad-based appeal because it protects the little guy

promotes judicial economy provides
for tort reform and edvences the

First Amendment nghts of alt cidzens

Assedatect Office Site lIsp Terms Cendenes PrIvacy Paltry contact us Technntegy Licks Q2513 Sedgwlck LIP
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Introduction SLAPPs Statement of the Problem Building Broad Coalition

Uniform Act Limiting Strategic Litigation Against Public Participation

Fifteen years have passed since the first anti-SLAPP statute was passed in Washington State

and as of spring 200421 states have some type of anti-SlAP legislation in place These facts

will both benefit and binder us as we bring our Model Act out into the world Ott one hand we

are able to learn from the experiences of others in drafting and passing these statutes and we

have years of anti-SLAYP success stories to draw upon when making our cases On the other

baud opponents of the legislation will be well equipped to highlight so-called abuse of these

statutes which may include in their views large media entities
using

anti-SLAP motions to

fight defamation lawsuits

As we keep our goals and roles in mind we can also benefit from these tips
which seversl anti-

SLAP
experts including California Anti-SLAP Project director Mark Goldowitz and Tons

Newton counsel for the California Newspaper Publishers Association have offered

Enlist An Influential Goversiment Supporter Particularly in governments that are very

pro-business or otherwise disinclined to support anti-SLAPP legialation such legislation is likely

to stall without the push of at least one powerful government leader who is strongly invested in

its auccess In California Senator Bill Lockyer democrat front Alameda County and then-head

of the state Judiciary Committee was inspired by Pringa and Penelope Conans seminal article

on SLAPPa and made it mission of sorts to enact an anti-SI.APP law ist California similar

role was played by democratic Senator James Cox in Louisiana In Washington State then-

Governor Booth Gardner and his
attorney general Kennetlt Elkenbercy pushed for introduction

of legislation

In those cases the lawcnakers initiated the legislation bnt we can try to jump-start the efforts in

other atstes by honing in on effective champions for our cause In the state legislatures

mactubers of the judiciary comtnittees are likely candidates especially those who have an

intellectual bent or have shown themselves to be strong supporters of First Amendment

interests Senator t.ockyer was one such man former schoolteacher who strongly believed in

freedom of thought Another approach tnight he to pinpoint some powerful esamplea of citizens

being victimized by StAPPa see Tell Good Story below and target those citizens

representstivcs or ether legislators who might be
particularly

affected by their storics

On the executive front if it is not possible to engage the governor or another powerful official
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In lisjt of this latter point it is crucial that the journalism commonity thoughtfully considers the

role it will assume in pushing for the future enactment of anti-SLAPP legislation Without

doubt media entities and press organizations as among the more well-heeled and well-

respected advocates of these statutes most use their influence with the
public

and the

government to gain recognition and support of the legislation However to the extent it is still

possible given the countless examples of anti-SLAPP statutes benefiting the media these groups

need to downplay any personal interest in the legislation and focus on its capacity for

empowering the little guy and the First Asnendrnent in general
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directly it might he fruitful to bring the issue to potentially interested agency or even citizen

advisory group that has ncceaa to agency offieiala In Oregon the idea for an anti-SLAP atattite

originated
with the citizen involvement advisory committee to the Department of Land

conservation and Development The committee made recommendation to the Land

Conservation and levelopment Cunsmission tlse Departments public policy decision-making

body and the Commission directed an investigation and appropriate action Ultimately the

Depsttinent drafted
proposal

for the
legislation

and sought sponsors

Enunciate The Problem Both in
enlisting government support atid building coalition see

Boild Coalition below it is important that we effectively osplain what SLAPPa are and why

something must be done Attached as an appendix is sample Statement of the Problem

adapted from one prepared by the Cosneninications and Public Affairs Program of the Oregon

Department of Land Conservation and Development It will be moat effective if we personalize

our Ststensents bearing in mind each states unique composition and challenges

Build Coalition The single most important lobbying strategy cited by all the experts was

building the broadest possible coalition to push for passage of the legislation Media

environmental and civil rights groups are the most frequent supporters of anti-SLAt

legislation but groups defending the rights of women and the elderly are also potentially strong

advocates as are municipalities
and neighborhood and civic associations Appendix which

lists thc supporters of the California statute shows the
great variety of groups that are

sympathetic to anti-SLAI legislation

Several states found it useful to develop more formal coalitions providing organizational

structure to harness the power of the myriad supporters The California Anti-SLAPP Project

began as such coalition and has continued as the lead proponent of improvements to the

California statute New Mexico also had forms coalition the NoSLAPP Alliance which

coordinated the statewide media and lobbying campaign

Finally in addition to recognizing potential allies it is important for snti-SLAPP proponents to

recognize their
likely opponents Developers and building industry associations are the No

opponents of anti-SLAP legislation not surprising given
that the quintessential

SLAP involves

developer suing citisen for his criticism of development project Representatives of

business including chambers of commerce also tend to oppose anti-SLAP legislation as did

the Trial Lawyers Association in California though there are certainly srgmsments as to why anti

SLAPP legislation would benefit its constituency

Tell Meaningful Story Politicians sre politicians and they will be most likely to get
behind

legislation that makes them look compassionate Therefore it is crucial to set off on the

lobbying trail with some good stories about SLAP victims stories that will
outrage

lawmakers

in their injustice and
present them with possible poster children for the new legislation Even

more effective is to enlist the victims themselves to tell their own stories

In California Senator Lockyer was swayed by the story of Alan Lsleinte Contm Costs County

man who led community opposition to proposed waste-burning plant LsPointe spoke against

the plant at district meetings and before grand juty and was the lead plaintiff
in taxpayers

action filed in 1987 based on an allegedly improper use of
public funds for feasibility studies for

the proposed plant The sanitation district cross-complained against LaPointe personally for

interference with prospective economic advantage

In Washington State the anti-SI-APP legislation was nsmed The Brenda Hill Bill after

woman who reported her subdivision developer to the state for failure to pay its tax bill The

developer filed foreclosure proceedings on Hills home and sued her for dcfamatioo seeking

$100000 Her story swayed both the governor and the
legislator who brought the hill Holly

Myers

Ins related matter point out specific examples of how the current system is insuffleiesst In New

York legislators passed the snti-SIAPP statute out of frustration over how the legal system was

addressing SIAPPs which were common especially in the real estate context For example

developer sued nine Suffolk County homeowner groups and sixteen individuals after they had

testified against town approval of proposed housing development The developer alleged

various tort claims and sought more than $11 million in damages More than thiec years later

the case was finally dismissed on appeal

Channel Your Power Effectively Media and joumslisns groups are essential participants in
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the anti-SLAP movement says Coldowitz because they are commonly SLAPPed group wills

relatively large bank of rcaourr.ea aisd significant ainoutst of influence lowever it is crucial

that tlscse groups lusow when anti how to use their power Because of Itseir resources and

contacts media groups should probably play key cole in coalition-btsildissg but the media

would probably do best to step
back and let tiseir allies tell tlseir me5 SLAP stories The tale of

poor woman fighting big developer will almost always have more resonance Ihan the travails

of large newspaper facing baseless libel suit even by the satne developer

The exception to the hands-off approach should be in running editorials and op-ed pieces

Newspapers and other media have an unmatched ability to reach large nunsbers of people and

such outreach is crucial to succesafisl anti-SLAP campaign For example in California tssorc

than two dozen newspapers published editorials in favor of the anti-SLAP legislation Op-ed

pieces written by coalition allies or SLAP victims are also powerful The key is to emphasize the

First Atnendnseist benefits of anti-SLAPP legislation while downplayieg the possibility that it

could be
exploited by the media itself

Ploy The Politics Even in situations fairly conducive to the passage of anti-SLAP legislation

the
political stars have to align In California two situations having eothing to do with SLAPP5

boosted the anti-SLAP effort immeasurably First on the second
attcmtit to pass

the

legislation it was merged with another hill that made permanent liability protections
for

volunteer officers sod directors of
non-profit orgsnisstions Support for the bill more than

doohled with
organizations

such as the Red Cross the United Way and dozens of local

clssnsbcrs of commerce joining Increased pressure from all aides contributed to Governor Pete

Wilsons decision to
sign the bill in 1992 on its third attempt

Second when the densocrsts took control of both houses of the California legislature in t997

certain anti-SLAP allies such as the ACLU and environmental groups saw boost in their

lobbying influence This contributed in part to the Califomia coalitions ability to posit through

an amendment to the anti-SLAP statute clarifying tisat its provisions should be interpreted

broadly

Certainly we as political
outsiders are limited in the amount of maneuvering we can achieve

sod politicians are limited etlsically in the
ateps they can take But it is always worth using our

imaginationa and keeping an eye out for situations that may improve tlse climate for passage of

anti-SLAPP legislatioo

Be Patient It can take time to pass anti-SLAP legislation In California and Pennsylvania it

took tlsree tries to generate enough momentum and support to achieve soecess first attempt

can be effective even Wit doesnt lead to law if it gets the issue on the radar screens of

lswmakera and citizens Sometimes we might have to wait until one political party
makes an

exit or the sight sponsor comes along

Be Willing to Compromise little bit of givo-and-talce is essential in the legislative process

In California in exchange for Governor Wilaona signature on tlse anti-SLAP bill Senator

Lockyer agreed to introduce remedial legislation to make mandatory permissive provision
for

awarding attorneys fees and coats to plaintiff who
prevailed on motion to strike The

remediat legislation has not passed In New Mexico the bill was ott the verge of dying in the

Senate when last-minute compromise was brokered which among other things changed tise

definition of what speech would be immunised

As in New Mexico or Pennsylvania where the statute was greatly watered down before passage

the results of compromise may be harsh But keep in mind that where passage of the desired

latsguage does not seem peesible it might be better to get some kind of statute on the books

Once that happens some of the opposing pressure may lift sod it maybe easier to
pass

anscodments that will
bring

the statute in line with our goals

Introduction SLAPPs Statement of the Problem Building Broad Coalition

Uniform Act Limiting Strategic Utigation Against Public Participation

Appendix

StAlPs Btatement of the Problem

What is SLAPP Suit
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The essence of SLAP suit is the transformation of debate over public policy including

such local issues as zoning environmental preservation school curriculum or consmtter

protection into private dispute SLAt suit shifts
political dispute

into the courtroom

where the
party apeaking out on tile issue must defend his or her actions Although SLAP suits

may arise in many different contests they share number of features

The conduct of the tscgets that are sited is generally constitutionally protected speech

intended to advance view on an issue of public concern In most eases SLAP suit is flied in

retaliation for public participation in political dispute The plaintiff is attciapting to intimidate

political opponent and if possible prevent further public participation on this issue by the

person or organization

Targets typically are individuals or groups that are advancing social oc political
interests of

some significance and not acting solely for personal profit or commercial advantage

The filers are individuals or groups who bahieve their current or future commercial interests

may be negatively affected by this targets actions Though developers and other commercial

entities are the most common SLAP plaintiffs tltey are not the only ones For example in

Oklahoma group supporting tort refurna was the subject of class action libel suit filed by trial

lawyers and in California county officials filed $42 million SLAPP against local citizen

because of his opposition to proposed incinerator project

The actions tend to be based on one or more of the following torts defamation libel or

slander business torts interference with contract business relationships or economic

advantage or restraint of trade misuse of process abuse of
process

or malicious prosecution

civil
rights violations due process takings or equal protection or conspiracy to constnit one or

more of the above acts

Damages sought are often in the millions of dollars According to study by lbs Denver

Political Litigation Project the average demand was for $g.t million See Penelope Cattan and

George Pring SLAPPs Getting Sued for Speaking Out 217 Philadelphia Tensplc University

Press 1996

Almost all SLAP suits are eventually
dismissed or decided in favor of the defendants Canan

and Pring reported that
targets win dismissals at the very first trial court appearance in shout

two-thirds of the eases Id at 218 By all secounts the number of SLAP suits has increased

during she
past 30 years Examples of SLAPP suits from around the counts reveal the extent of

the practice

In Rhode Island woman filed coouaenta on proposed groundwater rules raising concerns about

poasible contamination fmm lecsl landfilL The landfill operators aued her for defamation and torsious

interference with prospective busioesa contracts seeking bosh compensatosy sad punitive damages

In Pennsylvania couple wrote letters to their United States Senator state health officials end CBS

News complaining about conditions at local nursing hoots The state investigated and eveotually

revoked the nursing homes license the nursing home then sued the couple the Senator snd state

health depsrtsnent official

In Minnesota retired United States Fish and Witdlife Service ensployee mobilized his neighbors

against proposed condominium development on small lake After the resoning request was rejected

the developer sued him alleging he had made fuse statements that damaged the developess husiness

reputation

to Tease woman confined so her home by itlnms spoke out publicly sgainst nearby landfill In

response the landfill owners filed million defamation suit sgsiest the woman sod her husband

In Califortiis group of small cotlos fermers bought newspapersdverttsing epposing proposed

ballot measure supported byths itstiomts largest cotton sgribtisittess The corporation sued tIme farmers

fur libel reqamting Sa.s million in damages

In Catiforala $63 million hswsait was filed bye developer who daimcd that the Beverly Hilts League

of Women Voters had unlawfully stymied his 1o acre project

In Washington The Nature Cottservancy seasatied for $1.79 millies by seaweed farm developers
after

it had iaventoried potential natural areas in San Jnasm Cotinty identified lands that shauld be preserved

including the plaintiffs amid turned tIme study aver to lIme cottosyss reenmniesdatiua
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Isnt Action Involving Public Participation And Petition Already Protected By The

Constitution Why Is Special Anti-SLAP Provision Needed

Two conatitulional doctrines both founded on the First Amendment protect the sort of speech

and conduct that is targeted by SLAMs The liret the New York Times Sullivan docti me

provides that person cannot be found liable for faLse statement about public Figure on

matter of
public concern unless the statement was made wills actual malice that is with

knowledge that it was false or with reckless disregard for its truths or falsity The second the

Noerr-lennington doctrine provides that petitioning activity is shielded from liability as long at

it is genuinely aimed at procuring favorable government action

Under both these doctrines defendant seeking to promptly dispose of lawsuit files snotioss

to diansisa in whicls tlse defendant arguea that the plaintiffs allegations in the complaint do not

state viable claim The burden of persuasion lies with the defendant and the facts alleged are

presumed to be true though later inquiries will be intensely fact-specific For those reasons sod

because the right to sue is itself constitutionally protected judge generally will not dismiss

lawsuit at this stage Moat often the judge will allow the plaintiff to proceed with diacovery

including depositions during which the plaintiffs attorney may question the defendants

knowledge beliefa and motives

The problem with the current legal framework is that it takes too long to get
SLAPI suits

dismiased According to Dr Pring the average SLAP suit proceeds for 40 months more titan

three yeara During this time the suit inflicts maaaive emotional and financial harm on the

defendant and often the defendant withdraws completely from action involving public

participation and petition By the time the SI.APP aoit is dismissed the plaintiff has thus

achieved its goals of retaliation and silencing protected speech

What Will Anti-SLAP Legislation Do
Eaaentiaily anti-SLAP legislation identifies the speech and conduct that should be protected

defined aa action
involving public participation

and petition and provides procedure for

speedy review of lawsuits that are tiled as result of auch
protected

action in particular the

proposed legislatinn permits suspecting SLAPP victim en file special mntinn to strike
which

must be heard within 60 days At the hearing the SLAP must be dismissed unless the filer

establishes probability of prevailing The proposed legislation also states that discovery will be

stayed pending decision on the motion to atrike prevailing victim is entitled to his attorneya

fees and costs and court may iasua other aanetions to deter similar conduct in the future by

the filer or others similarly aituated

The propoaed legislation also features protections for those who file legitimate suits and find

themselves the subject of special motions to strike The court will not dismiss suit if the filer

produces substantial evidence to support prima fade case Furthermore the filer is entitled to

his attorneya fees and costs if the court finds that the motion to strike waa frivolous or filed in

bad faith

Although arguments can be made against anti-SLAPP legialation suds statutes represent

legislative decision that even though citizen communications may at times be self-interested or

incorrect public participation and petition are essential to our democratic process and must be

protected from the threat of SLAP suits

Introduction SLAPPa Statement of the Problem Building Broad Coalition

Uniform Act Limiting Strategic Utigatton Against Public Participation

Appendix

Building Broad Coalition Anti-S LAP Proponents In Californis

American Civil Liberties Union

American Lung Association of Cahifonsia

Bar Association of San Francisco

California Association of Nonprofita

California Association of Professional Liability Insurers

California Association of Zooa and Aquariums

California Common Cause good government group

California First Amendment Coalition

California First Amendment Pioject predecessor of CASP
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California League of United Latin American Citizens

California Legislative Council Fur Older Americans

California Newspaper Pullishera Association

California School Etnployeea Association

California Thoracic Society

Center for Law in the public Interest

City and County of Los Angeles

City of Napa

City of San Diego

City of San Francisco

City of San Mateo

Complete Equity Markets Inc professional insurance company
Concerned Citizens for Environmental Health

Conaumers Union

Friends of the River statewide river conservation organization

Golden State Manufactured-Home Owners League

Greenlining Coalition multi-ethnic community leaders

Land Utilization Alliance

Neighborhood and civic associations

Planning and Cnnservation League California environmental org

Public Advocates public-intcrest law firm

Queens Bench womens lawyers association in San Francisco

Sierra Club Ventana Chapter

Wonsen Lawyers of Alameda County

Introduction SLAPPs Statement of the Problem Building Broad Coalition

Uniform Act Limiting Strategic Litigation Against Public Participation

Uniform Act Limiting Strategic Litigation Against Public
Participation

PREFATORY NOTE
The past 30 years have witnessed the proliferation of Strategic Lawsuits against Public

Participation SLAPPs as powerful mechanism for stifling free expression SLA.PP5 defy

simple definition They are initiated by corporations companies government officials and

individuals and they target both radical setivists and
typical citizens They occur in

every state

at evesy level in and outside of govemmeut end address public issues from zoning to the

environment to polities to education They are cloaked as claims for defamation nuisance

invasion of privacy and interference with contract to name few For all the diversity of

SLAIPs however their unifying features make them dangerous forcc They are brought not in

pursuit ofjustice but rather to ensnare their targets
in costly litigation that distracts them from

the controversy at hand and to deter them and others from engaging in their rights of speech

and petition on issues of public concern

To limit the detrimental effizets of SLAPPs 25 slates have enacted laws that authorize special

and/or expedited procedures for addressing such suits and ten others are considering or have

previously considered similar legislation Though grouped under the anti-SLAP moniker

these statutes and hills differ widely in scope form and the weight they accord First

Amendment rights visa via the constitutional right to trial by jury Some snti-SLA.PP

statutes are triggered by any claim that
implicates

free speech on public issue while others

apply only to speech in specific settings or concerning specific subjects
Some statutes provide

for special snotions to dismiss while others employ traditional suinmsxy procedures The

burden of proof placed ott the responding party whether
discovery

is stayed pending

consideration and the availability of attorneys fees and damages all vary from state to state

Perhaps as result of the confusion these variations engender anti-SI_APP measures in many

states are grossly under-utilized

The Uniform Act Limiting Strategic Litigation Against Public
Participation seeks to remedy

these flaws hy enunciating clear process through which Sl..APPa can he
challenged

and their

merits evaluated in an expedited manner The Act sets out the situations in which special

motion to strike may be brought uniform timefrsmc and other procedures for evaluating the

special motion and uniform process for setting and distributing attorneys fees and other

damages In so doing the Act ensures that patties operating in more than one state will face

consistent and thoughtful adjudiration of disputes implicating the rights ufepeeelt and petition
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Because often conflicting constitutional considerations bear on still .SLAPP statutes the Act is in

many respect an exercise in balance The lriggenng action involving public participtttion and

petition is defined so that the special motion to strike may be employed against all true SLAPPa

without becoming blunt instrument for every person who is sued in connection with the

exercise of his or her
rights

of free
speeclt or petition To avoid due process concerns the

responding partys burden of
proof is not overly onerous yet steep enough to weed out truly

bsseleas suits Finally to reduce the possibility that the
specter

of an snti-SLAPP motion will

deter the filing of valid lawsuits the
fee-shifting structure is intended to ensure proper

compensstion without imposing purely punitive measures In these ways and niore the Act

serves both the citizens interests its free speech sod petition and their
rights to due process

SECTION FINDINGS AND PURPOSES

FiNDINGS TIse Legislature finds and declares that

there has been disturbing increase in lawsuits brought primarily to chill the valid exercise of the

constitutional rights of freedom of speech and petition for the redress of griesaoccs

audi lawsuits called Strstegte Lawsuits Against Public Participation or SLAPPa are typically

dismissed as groundless or unconstitutional but often not htfore the defendants are put to great expense

harassment and interruption of tlsek productive activities

tba costs associated with defending such suits can deter individuals and entities from folly exercising

their constitutional rigttts to petition the government and to speak out on public issues

it is in elsa public interest for deixena to participate in siaucrs uf pubttc concern and provide

information to public entities and other citizen 00 pubtic tastes that affect them without fear of reprisal

through abuse of tha judidal process

is an expedited judicial review would avoid the potential for abuse in these cases

PURPOSES The purposes of thia Act sre

to strike balauce between the rights of
peraons

to lilelawsuita and to trial by jury
sad the rigltis of

persons to participate in nsatters of public concern

to establish an efficient uniflsrnt and comprehenaive method for speedy adjudication of StAFF

to provide for attorneys fees coats and additional relief where appropriate

Comment

Tlse findings bring to light the costa of baseless SLAPPs their lsaraasissg and disruptive effect

and financial burdens on those forced to defend against them and the danger that such lawsuits

will deler individuals and entitiea from speaking oot on public issues and exercising their

coasststotsonal right to petition the government The stated purposes make clear that that

drafters alsu
recognise important inlereats opposing the speedy disposal of lawsuits particularly

the right of an individual to due process assd evaluation of his or her claim by jury of peers

Thus the primaty intent of the Act ix not to do sway with SLAPP5 but to limit their detrimental

effects on the First Amendment without
infringing on citizens due process

and
jury

trial rights

Though statetnent of findings and purposes is not required in many states only about half of

the snei-SLAPP laws In effect have thetn several states Isave put such statements to good use

They can be invaluable in helping courts interpret else reach of the statute Tltia lsas been

particularly evident its California the epicesster of anti-SLAPP litigation For example in 5999

the United States Court of Appeals for the Ninth Circuit fotstsd tlse legislative finditsgs crucial to

its holding that the statute may properly be applied in federal eotsrt See United States cx rd

Newslsats Lockheed Missiles and Space Co t90 F.rd 963 972-73 gth Cir o999 If the

statute were strictly procedural the court tsoeed choice-of-law considerations would likely deans

it inapplicable in federal eoutt however because of Californias importsnt subatstttive state

interests ftsrthered by anti-SLAPP statute which are enunciated in Cal Civ Proc Code

425.165 the court held that the anti-SLAPP statute sltould be applied in cotijutictioti svilh the

Federal Rules of Civil Procedure Id

lhe Supreme Cottrt of slifortsis also bus deensed the legislative ftndinge useful in determining

ossny of the most important questions llsst have arisets from application of the anti-Sl.AIP
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statute In tiriggs Eden Council for Hope and Opportunity the Court examined whether

party nsoving to strike cause of action arising from statement istade before or in connectiols

with an issue under conaidcration by legally authorized offirtal proceeding was required to

demonstrate separately that tile stateosent concerned an issue of public significance 969 P.sd

564 Cal s999 The rottrt found tisat the 425.165 findings evinced an intent broadly to

protect petition-related activity to require separate proof of the pttblic significance of the issue

in such cases would result in tile exclusion of much direct
petition

activit from the statutes

protections contrary to the clear legislative intent 3d at 573-74 In F.quilon Enterprises
LLC

Conatuner Cause Inc tite same court found that requiring moving party
to demonstrate that

the action was brought with an intent to chill speech would contrevene tile legislative intent by

lessening the statutes effectiveness in encouraging public participation in matters of public

significance 52 P.2d 68 689 Cal sooa

The benefits of statements of findings and purposes have been seen outside California ua well In

Hawks Hiuely an appellate court in Georgia cited the General Asacmblya stated findings in

holding that statementa made in petition itself net just stateinetsta conceming the petition

trigger the safeguards of the anti-SLAP statute s6 S.E.2d 547550 Ga App 2005 in Globe

Waste Recycling Inc Mallette tlse Supreme Court of Risode Isiatsd fouod that legislative

intent as recorded in the statute indicated that statements for which immunity is claimed need

not necesaarily be made before legislative judicial or adtniniatrative body under tise terms of

the statute 762 A.2d sno8 1213 RI 2000 Finally in Kaozlarieh Yarbrough art appellate

court in Washington held that the legislative findings indicated that the Superior Court

Administration is an agency and thus communications to that entity trigger the immunity

protection and other benefite of the anti-SLAP statute so P.3d 946 Wa.th App 2001

SECTION DEFINLUONS

As used in this Act

Clairss includes any lawsuit cause of action chins cross-claim eouuterctstnm or otherjudieial

pleading or frito5 requesting relief

Government indudes branch department agency instrumentality official employee agent or

other person acting under colnr of law of the United States state or subdivnioe of state or other

public authority

Ic Moving party means person on whose behalf the mantles described in Section is fried seeking

dtamtsral of claim

Person means an individual corporation business truat estate trust partnernlrip limited liability

conspany association jointventure or any other legal or commercial entity

itesponding party meana person against whom the nusiems described in Section is filed

Comment

Most SLAFPs present themselves as primary causes of action with the moving party as the

defendant to the original SLAPP suit and the responding party as the pinintiff However claim

moving party and responding party are defined no the protections of tlte statute extend to

other less common situations For example the moving party may be plaintiff in the

underlying action if the SLAPP claim is counter-claim See e.g Simnsona Allstate Ins Co
92 Cal App 4th so68 Cal Ct App 2001 Wilcox Superior Court 27 Cal App 4th 809 Cal

Ct App a994 Alternatively the moving and responding parties may be co-defendants or eo

plaintiffs in the underlying action if the SLAP claim isa eroes-elaim

Similarly wisile the
quintessential

S1..APPs are brought by corporate entities against indtvidunle

the definition of person in the Act is not so limited person eligible to be mosdng or

responding party under the Act
rosy

be an individual or wide range of corporate or other

entities Thus the evaluation of SlAP daim is properly focused on tlse substance uf the claim

rather than peripheral mailers such as the status of the parties With the same purpose in mind

government is defined broadly to ensure that action in furtherance of tile right
of

petition
is

not construed to include only interaction with administrative ngcncics

SECTION SCOPE EXCLUSION
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SCOPE This Act
applies to any claim however characterized that is based 01 an action

involving public participation and petition As used in tills Act an aclioii involving public

participation and
petition

includes

any oral statement made orwritteu statement or other doenincet submitted in legislative

execetive orjudieial proceeding or other proceeding authorized bylaw

any oral statement made or written statement or other document submitted in connection with an

issue under consideration or rsview by legislative executive orjndicial proceeding or other proceeding

authorized by law

any oral statement made or written statement or other document snistaittesi that it reasonably likely

to eecoarage or to enlist public participation into effort to effect consideration or resiew of an issue in

legislative esecutive or judicial proceeding or other proceeding tot horised bylaw

anyorsi statement made or written statetnenl or other document submitted in place open to the

public or public forum In coauection with an issue of public concern or

any nilter conduct in ilsrtherance of the exerciae of the conslitutinnal right of free speeds
in

connection with an issue of public concern or In furtherance of the exercise of Ott constitutional right of

petition

EXCLUSION This Act shall not apply to any actiots brought by the attorney general district

attorney or city attorney acting as public prosecutor to enforce laws aimed at public

protection

Comment

This section is the core of the statute defining wlsat First Ansendtnent activities will trigger the

protections stated herein First the claim must be based on an action involving public

participation
and

petition The existing California statute uses the tertninology arising Irons

but in response to confusion over that language the California Supretne Court has held that tlse

critical point is whether the plaintiffs cause of action itself was based on an act in furtherance of

the defendants right ofpetition or free speech City of Cotati Caslsman 52 P.3d 695 Cal

2002 The use of based on in this Act is designed to omit tlsst confusion and clari that there

must be real not simply temporal connection between the action involving public

participation
end

petition and ths legal claim that follows

The tertn action
involving public participation

and petition is modeled after the defusing

language in the existing New York and Delaware anti-SLAP statutes snd is designed to

reinforce tlse model statutes main focos to
protect

the publics right to participate in the

democratic process through expression of their views and opinions This terminology is also

designed to avoid the confusion engendered by the existing California statute which is

triggered by cause of action arising from an act in fortheratsce of parsons right of petitiots or

free speech in connection with public issue over whether the statute only applies to

activity addressing matter of public concern As discnssed below this statute is not so limited

The first three snbceestinns contain no requirement that the statements made relate tn matter

of public concern This is consistent with the California Supreme Courts holding in Briggs

Eden Council for Hope and Opportunity 969 P.2d 564 Cal 1999 In that case two owners of

residential rental
properties sued nonprofit corporation over statements made by employees of

the defendant in cotsnection with the defendants assistance of tenant in pursuing an

investigation of the plaintiffh by the
Departnsettt

of Housing and lJrlsan Development The

California Supreme Court held that the section broadly cneonspasses participation
in official

proceedings generally whether or not such participation remains strictly focused on Opttblic

issues Id at 575

Subsection is drawn from the existing California statute and its progeny and offers

protection for statements made in place open to the public or public fornns in connection

with an issue of public concern The statute does not attempt to define place open to the

public or public forutn ottt of concern that cucls dcflnitiots wotsld be nnintentionalb

restrictive Ihis provision clearly encompasses tltose spaces historically considcrcd public

forums such as parks streets attd sidewalks but on risc fringes there Itas beets tnore

confusion Its particular courts have disagreed on whether poblicstion of the media constitutes

public focttus sttch that lawsuit stemming from nsedia pttblicalion woold he subject to sn

anti- SLAP motion Compare Zhao Wong Cal App 4th 1514 Cal Ct App 1996 holding
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private newspaper publishing falls outside
concept

of
public

lot urn attd Lafayette t4orehouse

Inc Chronicle Publishing Co Cal App 4th 855 Cal Cl App 1905 same wtth Beater

Scott 845 Sn sd 225 La ci App 2003 holding professors wehsite is ptthlic forttm Seelig

Infinity Broadcasting Corp Cal.App.4th 798 Cal Ca App 2002 holtling radio talk slsots is

public fortim MG Time Warner Sq Cal.App.4th 623 Cal Ct App 200l holditig magarine

is pobhc forum and Damon Ocean Hills Journalism Club Cal.App.4th 468 Cal Ct App

2000 holding residential community newsletter is public forunt Caurts arc cncottraged to

consider this and related issues with an eye toward the purposes of the statute and the intent

that it be construed broadly see Section below

Finally Subsection is designed to capture any expressions
of the First Amendment

right
of

free speech on mstters of public concern snd right of petition thst taight not fall under the other

categories This includes all such conduct suclt as symbolic speech that might not be considered

an oral or written statement or other document This provision rcsetnbles the conesponding

provision in the existing Californis statute which covers say other conduct in furtherance of

the exercise of the constitutional right of petition or tIre constitutional right of free speech in

connection with public issue or an issue of public interest See Cal Code Cv Proc

425.t6e4 However this provision has been modified to make clear that conduct falling

within the right to petition the government need not isnplicste ntstter of public concern This

broad provision has been held to include spcech published itt the media end is intended to do

so here See MG Time Warner 89 Cal.App4th st 629

It is likely that most situations which the proposed statute is designed to address will be

addressed by the five subdivisions discussed shove However as written the list is not exclusive

court hiss jurisdiction to find that the
protections

of this Act are triggered by claim based on

actions that do not fall within these subdivisions if the court deems that the claim has the effect

of chilling the valid exercise of freedom of speech or petition and that application of the Act

would not unduly hinder the constitutional rights of the claimant

Subsection provides that enforcement actions by the government will not he subject to anti

SLAPP motions Thia exclusion is intended to ensure that the statutes protections
do not hinder

the governments ability to enforce consumer prutactiuu laws In People Heahh Laboratories

of North America 87 Cs App 4th 442 Cal Ct App 2005 the Conrt of Appeals of California

upheld aimilar
provision

in the California statute against an equal protection challenge The

court noted that the exclusion is consistent with the purposes of the statute as public

proaecutor is not motivated by retaliation or persnnsl advantage and it held that the provision

is rationally related to the legitimate state interest of ensuring the government may pursue

actions to enforce its laws uniformly The language from the existing California statute has been

modified to make elesr that the exception does not apply only to civil enforcement actions

initiated in the name of the people of the state

SECTION SPECIAL MOTION TO STRIKE BURDEN OF PROOF

party may bring special motion to strike any claim that is based on an action involving

pnblic participation and petition as defined in Section

psrty bringing special motion to strike under tiuis Act has the initial burden of making

prima facts showing that the claim against which the motion is based on an action involving

public participation and petition If the moving party
meets this burden the burden ehifts to the

responding party to establish probability of prevailing on the claim by presenting substantial

evidence to support prima facie case If the responding party meets this burden the court shall

deny the motion

In making detcnnination under subsection the court shall consider pleadings
sod

supporting snd opposing affidavits stating the facts upott which the
liability or defense is based

If the court determines that the responding party
has established probability of prevailing

on the claim

fi she fart tttst ttte detenainstioe has been made and the sahstattce of the detenninatloit sexy eet 1w

admitted into eeideece stacy later stage of the caee sad

tlte detsrminstiea does nut affect tliebsrdsn of proef or standard of proof that in applied in the

proceeding
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lise Attorney Generals office or any government hotly to which the moving partys acts were

directed may intervene to defend or otherwise support the moving pam

Comment

Section sets out tlse expedited process through which claim lust is based on sit action

involving public participation and petition may be evaluated Subsection states that party

subject to such claim may file
special

motion to strike that claim Many existing anti-SLAP

statutes provide for adjudicatioo through motions to dismiss or motions for summary judgment

This Act mimics the existing California statute in choosing terminology that makes clear that

this Motion is governed by special procedures that distinguish it from other diapositive motions

Subsection fb delineates the allocation of tIre burden between the moving and responding

parties The moving party first must make prima fade showing that the claim is hased on an

action involving poblic participation and petition as defined in Section The moving psrty

need not show that the action was brought with the intent to chill First Amendment expression

or has such
chilling effect though such showing nsight

be necessary if the action does not fit

into one of the five specified categories itt Section

If the moving party carries its burden the responding party must establish probability of

prevailing on its claim This standard is higher titan the standard of review for traditional

motion to dismiss in addition to stating legally sufficient claim the responding party must

demonstrate that the claim is supported by prima fscie sisowing of facts that if true would

support favorable judgment See Brigge Eden Council for Hope and Opportunity 969 P.sd

564 Cal 1999 Matson Dvorak 40 Cal App 4th 539 Cal Cr App 1995 In so doing the

responding party should point to competent admissible evidence

In evaluating whether the responding party has put forth facts establishing probability
of

prevailing the court shall also consider defenses put forth by the moving party As Subsection

snakes clear at all
stages

in this examination the court must consider the pleadings and

supporting and opposing affidavits stating the facts upon which the liability or defense is based

Exiating and proposed state statutes that silneste similar burden of proof to the responding

party have faced constitutional challenges In New Hampshire in sgpa senate bill modeled on

the
existing California statute waa presented to the state Supreme Court which found that it was

inconsistent with the states constitution See Opinion of the New Hampshire Supreme Court on

an Anti-SLAPP Sill 641 A.sd soaz 1994 The court found that the statutes provision for court

consideration of the pleadings and affidavits denied plaintiff who is entitled to jury trial the

corresponding right to have all factual issues resolved by jury Its the face of similar concerns

the Rhode Island General Aasensbly amended its statute in 1995 to do away with tise special

motion to dismiss provision and its preponderance of the evidence standard See hometown

Properties toe Fleming 68o A.sd 56 RI 1996

The opinion of the New Hampshire Supreme Court evinces misunderstanding of courts role

in evaluating motion to strike and response The court does not weigh the parties evidence at

rids preliminary stage but rather determines whether the responding party
has passed certain

threshold by pointing to the existence of evidence that creates legitimate issue of material fact

See Lafayette Morehoisse Inc Chronicle
Publishing Co 37 Cal App 4tls CaL Ct App

1995 Dixon Superior Court 30 Cal App 4th 733 Cal Ct App 1994 see also Lee

Pennington 830 So 2d 1037 La Cr App 2002 The only purpose of the state statute is to

act as procedural screen for meritless suits which is
question

of law for the court to

determine at every stage of legal proceeding. The courts analysis is not unlike that which it

would undertake in examination of summary judgment motion Furthennore the court may

permit responding party to conduct discovery after the filing of special motion to strike if the

responding party needs such discovery to establish its burden under the Act See Section

infra

Subsection provides that ifs responding party
is successful in defeating special motien to

strike its case should proceed as if no motion had occurred The evaluation of special nsotiun

to strike is based on tlte examination of evidence time veracity of which is assumed at this

preliminary stage but has not been established Thus the survival of motion to stmikc is not

reflection of the validity of the underlying claim and evidence of the survival of motion to

strike is inadmissible as proof of the strength of tIre claim Likewise the special itsotion to strike

should in no way alter the burden of proof as to the underlying claim

variation of subsection is included in almost
every esisling anti-SLAP statute and
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provides that the attorney generals office or the government body to which the moving party

acts were directed may intervene to defend or otherwise support the moving party Many of the

most troubling SLANs are brought by powcrfttl party against relatively powerless individual

or group Though the governments role is purely discretionary this provision is designed to

grant niore targets
0ISLAPPs tite resottrr.es needed to fight baseless lawsuits

SECTION REQUIRED PROCEDURES

The special motion to strike may be filed within do days of the service of the most recent

complaint or in the cotirts discretion at any later tittse ttpon terms it deems proper liesring

shall be held on the motion not more tItan 30 days after the service of tlte tnotion unless the

docket conditions of the cottrt require
later bearing

All discovery sod any pending ltearings or motions in the action sltall be atsyed upon the

filing of special motion to strike under Section The stay of discovery shall rensain in effect

until the entry of the order ruling on the tnotion Notwithstanding tlte
stay itnposed by this

subsection the court on motion and for good cause shown may order that specified discovery

or other hearings or motions be conducted

Any party shall have right of expedited appeal from trial court order on tlte special

motion or from trial courts failure to rule on the tnotion in titnely fashion

Comment

The procedures set out in Sections are designed to facilitate speedy adjudication of anti-SLAIP

motions one of the main goals of this Act Subsection states that unless tlte court deems it

proper to appoittt later desdline special motion to strike must be filed within do days of

aeniee of the most recent amended complaint or the original complaint if it lisa not been

amended The motion niust ba heard by the court within days of service of the motion to the

opposing party unless the docket conditions of the court require later hearing The court may
not delay the hearing date merely for the conveuienee of one or both parties

Subsection provides for stay of discovery and all other pending motions from the titne

special motion to strike is filed until the entry of the order ruling on the motion This stay is

designed to mitigate the effects of SLAPP suits brought for tie purpose of tying tip the SLAP

victims time and finaneisl resources However it is also understood that In sonic situations the

party opposing the special motion to strike will need discovery in order to sdequstely frame its

response to the motion and restricting discovery in these situations tniglst
raise constitutional

concerns In addition there will be times when
stay on all other pending motions will be

impractical

Thus the court is permitted on motion and for good cause shown to permit limited discovery

and/or the hearing of other motions Relevant considerations for the judge when evaluating

good csuse include whether the responding party
has reasonably identified ntaterial held or

known by the moving party that would permit it to demonstrate prima facie case see Lafayette

Ivlorehouse Inc Chronicle Publishing Co 37 Cal App 4th 868 CaL Ct App i995 and

whether the materials sought are available elsewhere see Schroeder City Council of City of

Irvine 97 Cal App 4th 172 CaL Ci App 2002 The reqttirement for timely
motion is

intended to be enforced responding patties will not be permitted to raise the issue for the first

time on appeal or when seeking reconsideration See Evans Unkow 38 Cal App 4th 1490

CaL Ct App 1995

Subsection mskes clear that so order granting or denying special motion to strike is

imnsedintely appealable This
provision

is modeled after the 1999 amendment to the existing

California statute that was intended to give
the

movirtg party
the

party
the statute was

designed to
protect

1- the same ability as the responding party
to challenge an adverse trial

court ruling Originslly tlte California statute pennitted the responding party to appeal the grant

of motion to strike while the moving party could only challenge the denisi titrough petition for

writ in the court of appeals process
that is disfavored and rarely successful

SECTION ATtORNEYS FEES COSTS AND OTHER RELIEF

The court shall award tnovittg party wlto prevails on special
motion to strike toads under

Section without regard to any limits under state law
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costs of litigation and any reasonable attorneys fees inesrred in connection with the motion aitd

such additional relief inclading aanctians upon the responding party and its attorneys or law firms as

the court determines shall be necestaryto deter repetitintt of the conduct and comparable cueduct by

others similarly situated

If the eottrt finds that tlse special motion to strike is frivolous or is solely intended to cattse

utsnecessary delay the court shall award reasonable attorneys fees and costs to the respottding

party

Comment
The attorneys fee provisions are central feature of the Uniform Act designed to create the

proper incentives for both parties considering lswsttits arisitig out of the First Amendment

activities of another and
parties pondering how en respond to such lawsuits Subsection nets

out the costs fees and other relief recoverable by moving party who succeeds on special

motion to strike under this statute It provides that prevailing movant is entitled to recover

reasonable attomeya fees and costs and that the court sheuld issue such other relief itsrlttding

sanctions
against

the responding party or its attorneys aa the court deems necessary to deter the

responding party and others from similar suits in the future Subsection counterbalances

by providing mandatory fee-ahifting to the responding party if the court finds that the special

motion to strike is frivolous or bmught with intent to delay

Nearly every state anti-SLAPP statute includes section providing for mandatory or

discretionary fee-shifting for the benefit of prevailing movant The main purpose of suelt

provisions is to discourage the bringing of baseless SLAPPa by placing the financial btarden of

defending against ao-called SLAPP actions on the party abusing the judicial system Poulard

Lautla 793 N.E.2d ltao ssa md CL App 2003 tee also Ketehttm Moses P.3d 735 745

Cal soos Another important purpose of such provisions is to encourage private

representation
of

parties defending against SLAPta even where the
party ntigltt taot be able to

afford fees See it Thus fees are recoverable even if the prevailing defendant is represented on

pro bono basis see Rosenaurv Schercr 88 Cal App 4th a6o 287 Cal Ct App zoos

By reasonable attorneys fees the statute refers to those fees that will adequately conspeusate

the defendant for the expense of responding to baseless lawsuit See Robertaon Rodriguez

36 Cal App 4th 347 362 Cal Ct App 1995 The atatute permits the use of the lodestar

metltnd for
calculating reasonable fees The lodestar method provides for baseline fee for

comparable legal services in the community that may be
adjusted by the court based on factors

including the novelty and difficulty of the questions involved the skill displayed by the

attorneys the extent to which the nature of the litigation precluded other employment of the

attorneys and tile contingent nature of the fee award See Ketrimm 17 P.3d at 741 Even if

the lodestar metlaod is not followed strictly the court may take those and other factors such as

responding partys had-faith tactics into account in determining reasonable fees

Much confusion has arisen in the application of Californias anti-SL.API statute over what

constitutes prevailing defendant or moving party particularly where the respondtng party

voluntarily dismisses the underlying case prior to courts ruling on the special motion to

strike The authors of this statute agree with the majority of California courts that pmpcr

disposition of tlaese situations requires tise court to make detertninstion of the metits of the

motion to strike See Pfeiffer Venice Properties Bentard 107 Cal App 4tlt 761 768 Cal Ct

App zoos Liu Moore 6g Cal App 4tlt 745 gs CaL Ct App 5999 If the court finds that

the moving party would have succeeded on lea motion to strike it shall award the moving party

reasonable attorneys fees and costa This interpretation does not provide disincentive for

responding parties to dismise baseless lawsuits beeauae if tlc responding party timely

disiniases the moving party will likely have incured less in fees and costa than it would have if

the responding party pursued its lawsuit to rttling on the motion to strike

One California court lisa held that where the reapottding party voltintarily dismisses prior to

ruling on the special motion to strike the responding party
could prove it prevailed by showing

it actually dismissed because it had substantially achieved its goals through settletnent or

other means because the muvirtg party was insolvcttt or for other reasnna unttlated to the

probability
of success on the merits cohrain Sltewalter 66 Cal App 4111 94 lt7 Cal Cl

App 1998 This analysis is flawed because it
places impoverished moving parties its tlte poeition

of having to fight baseless SLAPP suits out of tlsnir owtl pockets because the responding party
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can at anl time dismiss the SLAPP on the grounds that the moving pat-tv
is insolvent and

thereby avoid paying attorneys fees

Another
question that has arisen in the interpretation of the California statute is 110W the fee

award is to he assessed if the moving isarty victory
is

partial or limited in comparison to the

litigation as whole In such eases the prevailing niovant is entitled to fee award reduced by

the court to reflect the
partial or limited

victory
See Computerxpress Inc Jackson Cal

App 4th 1019 Cal ct App- soos Finally the government if it prevails on special

motion to strike is entitled to recover its fees and costs just as private party
would See

Schroederv City Council of City of Irvine 99 Cal App 4th 174197 Cal CL App 2002

Subsection a2 which gives the court discretion to apply additional sanctions upon the

responding party is modeled after provision in Guams anti-Sl.APP statute Several state

statutes though notably not Californias provide for additional sanctions beyond fees and costa

in various circumstances with most requiring showing that the responding party brought its

lawsuit with the intent to harass See e.g so Delaware Code 8t8as Minnesota Statutes

554.o42b Such intent-based provisions are ineffective because they place heavy burden of

proof on moving parties when in fact most SlAPP lawsuits by definition are brought with an

intent to harass The provision in this Act lifts the heavy burden from the moving party but at

tlte same time makes clear that additional relief is not to be
applied

in
every case only wlseo

the court finds that an extra penally would serve the purposes of the Act

Jest as subsection is designed to deter the filing of baseless SLAPPs subsection is

intended to deter parties who find themselves on tie receiving end of valid lawsuits from filing

special motions to strike that have no chance of success aud show some evidence of bad faith on

the
part of the mnvant The court should grant reasonable attorneys fees to the responding

party when for example the moving party cannot in good faith maintain that the underlying

conduct constitutes involving public participation
and petition See Moore Shaw asó

Cal App 4th 582 200 Cal CL App 2004

As final matter moving party who prevails on special motion to strike under this Act will

recover attorneys fees and costs related to successful appeal on the issue Dove Audio Inc

Rosenfeld Meyer Suaman 47 Cal App 4th 777 785 Cal CL App 1996 Church of

Scientologyv Wollersheim 42 Cal App 4th 628659 Cal Ct App 1996-In addition

moving party may recover reasonable fees in connection with an appeal even when the

responding party does not pursue the appeal to final determination Wilkerson Sullivan 99

Cal App 4th 443 448 Cs Ct App 2002

SECTION RELATIONSHIP TO OThER LAWS

Nothing in this Act shall limit or preclude ally rights the moving party may have under any

other
constitutional statutory ease or contmon law or rule provisions

SECTION UNIFORMITY OF APPLICATION AND CONSTRUCTION

This Act shall be applied and construed liberally to effectuate its general purpose to snake

uniform the law with respect to the subject of this Act among States enacting it

SECTION SEVERABILITY OF PROVISIONS

If any provision of this Act or its application to any person or circumstance is held invalid tie

invalidity does not affect other provisions or applications of this Act which can be given effect

without the invalid provision or application and to this end the provisions of this Act are

severable

SECTION 30 SHORT TITLE

This Act may be cited as tlte Uniform Act Linsiting Strategic Litigation Against Public

Participation

hnp.//www.spj.org/antialapp.aap Page tI of 15
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Society of Professional Journalists AntiSLAPP Model
3/21/13 3.46 PM

SECTION ii EFFET1VE DATE

This Act takes effect

http//www.spj.org/anzjstapp.asp
Page 15 of 15
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The AntsSLAPP Statute New Defense For Developers Findlaw 3/21/13 342 PM
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The Anti-SLAPP Statute New Defense For Develope

By Daniel Dam http//pviewfand1aw.cons/view/azz8Et of Goodwin Procter LU
htept//pview.findlawcoos/view/a625t94J

little noticed SeporiorCourtder3sion in December moy have broad lesplimtionc fordevelopers of real

estate in dismissing lawsuit tiled by members of the csunmunity against real esinee developer in Pierce

Mailsern ii the Superior Court recognized apparently for the first lime in ldsssuehsssetts that real estate

developers ace afforded the protections of the Massachusetts sntiSt.APP statute 15 As the reulitieu of real

estate development in the Commonwealth mandate active public engagement by deeelopera titrosigh hesetego

wttts governmental agencies or meetinge with community groups
the decision ie Pierce largely ahielde such

activity from direct legal action

SLAPP Is aa acronym for strategic litigation againat public pactictsation
and the law is meant to protect

thoae who participate ba public process from seenliatury litigation typically alleging causes of action audi as

defamation ar tortloun interference with contractual relations/prospective buoiocso opportunity that itself

maybe mecitless hot the defense against which msy hr very costly The anti-SLAP low has hiotortcallyiseen

the domain of those petitioning against not propanenta of development Indeed Use Supreme Jssdielal Caere

in the leading case interpreting
the antl-SLAIP statute wrote Thetypiesi mischief that the legislature

intended to remedy was lawsuits directed at issdieidnnl citizens of enodeat means for speaking publicly against

development projects 13 The Supreme Judicial Court identified single cane as the impetus for the

introduction of the anti-SLA legislation t994 in Massachusetts Its that mae developer sued citizens

of Rehoboth who ostensibly conteened with the pmtcction of wetlands had signed petitioe against penalt

for the construction of six single-family residences The nait seas eventaagy dIsmissed but not Isefore the is

citizens had iecurreet thousands of dollars in legal fees defending agaioat the action

The and-SLAP law worlsa thin way The target ef SLerl suit flies special motion to dismiss The

movant must show thst the claims in the suit are solely Isascd on the merrbe of Use right of petition under

the caostitntion of the United States or of the commouweslth The statute defines petitioning activity

broadly to indade just about soy public slatemeet concerning an isuae peodirtg before governmental body

If the initial showing in made then the harden shifts to the party who brought the stile te establish ii that the

petleionissg activity was devoid of
top

reasonshit factual support or any arguable basis Ia law and fo that

the petitioning activity caused actual injury to the party who brought the laseassit This hucdeu shifting

imposes htgh hurdle In prove wilhoot the benefit of dinrovery the total leck of merit of the petitioniog

activity Pailam to meet this burden subjects the party who brought the lswsait to paying the targets legni

fees and costs

Its the receest tiepertor Court case Pierre osrrsbers of Use community eppested elsecial persisit sssaed bytlte

W3nehester Zussiog gourd of
Appeals so the

developer of proposed assisted living facility Tue Sspcrior Coest

vacsted the special permit on procedural gronnds and remanded the esatter tsarh to Use Zssning gourd of

Appeals The developer howeeer rather than relansing to the 7.ItA so sty to secure osother special permit

that the members of the comotanity likely would just sppeal aguiss asked the ZgA to spuassr Waersst Articles

for Towss Meetisg to aasessd the lewiss Isy-laws is ssch say thaI special permit ssostd stat be necessary to

Iseoceed wills the proposed farility the menshees sf romotassity filed costessslit csessplsitst against the

developer its principals and
attorney

the ZEA and the Town sdtegissg llsst the failure is rcturn to tise ZEA fur

new sisecial permit violated the ressood order

soLaiBAaasdVoLUa6tNO5tIig-

lCoaZ2TlpmCMAASAEsADgAtJMt3luAHWKXtov4OYMnmhaa8pKAansEXY2EtcHViLTAsst
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Tire AntSLAPP Statute bier Defense lot Developert findt.ow 3J2t/13 342PM

The developer filed special metros to dismiss tttstvr the asti$LAIP ttatttte argirtag ttstt the contetsttt

comitlotite was based ssleis ott the petitisnisg sctreityts the Town Meeting The teendtcrs of tire cOaenrrrtrtr

tiled an spposttiott itnef artioitsg that the developer was trytog to tttot the attti-SLAJP statute ttrt
its henri hal

the totenttsttC of tise statute was to protect the rights at itsdivistttsh ssemtsert of the 1tohtie7 ant hig

slcvelsjters

The Superior Coast disagreed mitts this etsncertt ftnding nothing io thc 51 state to limit its protectioss only to

private citiacns 17 lIre court fsttsd that the developer had ntade its isieiai shosaittg that tire
contetttpt

complaint soas lamed srtleiy on the petitisoiag activity With the borrien then ohiftcd to the members of the

commontty the enact found that they had not mtohitshed the lack of factaal or legot busts for the

petitioning activity The eorsrt observed that Ass revolt of what lilac developer perceived an smtrigrrities in

the Tosens toni ttg hytows the sottgltl to clarify or citange tttnse bylaws throagh proposed Warrartt

Articles thot ssoatd accsmmndate the Prsjcu 18 The Satterior Cnttrt dismissed the lassvttit

To get projects haiti itt the Cotnmoswealth developers are crsmpettcd to participate ht variety of ttoblic

tocstmn The Superior Cottrta decision to Pierce protects developers front direct nttachs against tttat pttblie

particittattstt

Footnotes
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Public Participation Project

Fighthzg for Free Speech

www.an ti-sJ app.org

Why Anti-SLAP Laws arc Valuable to the Business Conununity

Every dollar spent defending against groundless lawsuit is dollar that wont be spent on

research and development capital investment worker training or job creation

-Sherman Tiger Joyce President American Tort Refonn Association

Strategic Lawsuits Against Public Participation SLAPPs are meritless lawsuits brought not to vindicate legal rights but

to harass intimidate and silence those who engage in public participation Such lawsuits use the justice system as

weapon and waste time and resources on frivolous meritless claims

SLAPPs are most commonly brought as malicious prosecution defamation and interference with business claims

but businesses also face SLAPPs in the guise of trademark and copyright infringement anti-trust violations and

allegations of conspiracy

Federal anti-SLAPP legislation would be valuable to the business community because it

-Provides procedure for expedited dismissal of SLAPPS to quickly rid the courts of meritless lawsuits

-Prohibits or limits discovery in SLAPP thus reducing litigation costs

-Provides for attorneys fees and costs for defendant who successfully has the case dismissed which deters the

bringing of SLAPPs
-Eliminates the current incentive to forum shop for jurisdiction with no anti-SLAP law by providing uniform

level of protection across jurisdictions while leaving intact state protections

Examples of SLAPPs targeting the business community

-In its termination form after firing an employee in 2002 Wells Fargo noted that it was firing the employee for violation

of company policies by misrepresenting information in the sale of annuities not being properly registered and firm

procedures regarding annuity applications The employee sued Wells Fargo for among other things defamation and

intentional interference with prospective business relations based on the comments in the termination form Wells Fargo

brought an anti-SLAPP motion and was ultimately successful in the Court of Appeals allowing them to recover attorneys

fees incurred in defending against the claim Fontani Wells Fargo Investments LLC 129 Cal App 4th 719

2005

-Recent anti-SLAP decisions in Californin serve to protect businesses against liability arising from certain hiring and

firing actions Business ability to obtain accurate employment- screening information was strengthened in Mendoza

ADP Screening and Selection Services Inc 2010 182 Cal App 4th 1644 which held that background reports on

potential employees are constitutionally protected activity within the meaning of the anti-SLAPP law Similarly in 2009

wrongful termination suit that also included claims of defamation an employers statements to regulatory agency

regarding the reason for an employees termination were properly subject to an anti-SLAPP motion Dible Haight

Ashbury Free Clinics inc 170 Cal App 4th 843

-Calibra Pictures the production company behind the movie Iron ross sued Variety magazine over negative review of

the movie Because Variety had previously enticed Calibra to spend substantial amounts of money to advertise the movie

with it Calibra sued Variety for among other claims breach of contract and fraud Variety filed an anti-SLAP motion

and it was granted allowing Variety to recover its attorneys fees The CA Court of Appeal held that the lawsuit arose

from an exercise of free speech and that there was no evidence that Variety waived its rights to publish the review
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Online Waiters Rejoice Federal Mii-SL Law Thidug Shape Law. httpMogtwjconillais OOt/oth$ders-rejSCC-fed5l-anL

TIlE WALL STREET JOURNAL
Darn

JUNE 120t0OASAMET

Online Venters Rejoice Federal Anti-SLAPP Law Taking

Shape

That airline lose your luggage agdlnytA rental-fruck outfit overcharge you urjustflably

That bedbug exterminatorspray everywhere except where the bedbugs roam

In fit of pique you night be inclined to take your comptaints online to create an

Acme BugsAway .tinksl group on Facebook or maybe even film your own

Beale-like tirade and put it up on YcuTube

If you do know that complaint from the object of your ire might soon be on its way
And maybe lawsuit

The Nylon Tuesday has on the trend of companies fighting back against

consumers who vent online mostly in the form of defamation suits

According to the story those who vent online may often be protected by the First.Amendment But the Constitution

doesnt always carry the day the threat of suit is often enough to get angry consumers to pult dawn their remarks

Many Ctates have what are called ànti-SI.APP laws laws that ban these types of silts SLAPP stands for Strategià

Lawsuit Against Plic Participation tonress is thinking about passing its own

The bill in the House Subcommittee on Courth and Competition Policy would according to the NY1 enable

defendant who believes he is being sued for speaking out or petitioning oil public matter to seek to have the silt

dismissed

Under the proposed law if case is dismissed for being SLAPP suit the plaintiff would have to pay the other sidis

legal fees

5just as petition and free speech rights are so Imporiant that they require specific
constitutional proteôtions they are

also important enough to justify uniform national protections against Slapps said Mark Goldowitz director of the

California Anti-Slapp Project which heied draft the bill

Coprigfrt 2008 Dow Jones cornpony crc Al Rigit Reserved

The copy Is for your personal non-commercialuse ordy Dlsbtburion and use at INs material are governed by our Subscriber Agteernent and by

copyrtgtttlaw For nan-personal use or to order murlpie copies please contact Dowiones Reprinls at t-800-843-0008 orislt

rwr.r.dreprna con

loll 82/2010947 AM
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SENATE AGENDA

for the

COMMITTEE ON JUDICIARY

Day fliclay Date April 2013 Start Time 800 a.m Room 2.141

Room 2149 of the Legislative Building 401 Carson St Carson City NV
Vkieoconferenced to Room 4412 of the Grant Sawyer State Office Building 555 Washington Ave Las Vegas NV

AU Senate meetings are avaitable live over the Internet at httpIlwww.Ieg.state.nv.us Click on the link talendar of Meetings/View

We are pleased to make reasonable accommodations for members of the public who are disabled and wish to attend the meeting if

special arrangements for the meeting are necessary please notify the Senate Committee Manager at 775 684-1438

All documents handouts and exhibits in support of your testimony must be submitted electronically in PEW format no later than

p.m the day before the meeting to the Committee on Judiciary Committee Manager at SenJUD@sen.state.nv.us In addition

please bring 25 copies of your documents handouts and exhibits to the meeting for distribution to the public if you are planning to

provide PowerPoint or other electronic presentation you are responsible for notifying the Committee Manager prior to the meeting
and bringing your own electronic copy for presentation

FIRST REVISED AGENDA

Please note start time

5.8 161 Revises various provisions relating to constructional defects BDR 3-480
Senator Roberson

S.B 231 Revises provisions relating to lawsuits involving real property BDR 10-1004
Senator Roberson

S.8 368 Revises provisions concerning constructional defects BDR 3-425
Senator Gustavson

8.8 383 Revises provisions governing time shares BDR 10-916 Senator Parks

S.B 417 Revises provisions relating to civil actions BDR 2-1105 Judiciary

WORK SESSION

5.8 31 Provides for the sharing of information regarding certain children among child welfare

agencies schools courts probation departments and treatment providers BDR 5-

385 Judiciary

8.8 111 Requires production of certain evidence under certain circumstances BDR 3-771
Senator Jones

S.B 131 Establishes provisions governing the disposition of decedents accounts on electronic

mail social networking messaging and other web-based services BDR 12-563
Senator Cegavske

5.8 226 Makes various changes concerning firearms SDR 15-38 Senator Settelmeyer

SB 286 Provides immunity from civil action under certain circumstances BDR 3-675
Senator Jones

Meeting ID 730

EXHIBIT senate Committee on Judiciary

Date 04105113 Page ...j.... ol L.
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5.6 356 Revises provisions relating to real property BDR 9-824 Senator Roberson

5.6 373

Public Comment

Makes various changes relating to judgments BDR 2-932 Senator Segerblom

At the Ghairs discretion items on this agenda may be taken in different order than listed two or more agenda items may be

combined for consideration an item may be removed from this agenda or discussion of an item on this agenda may be delayed at

any tme The Committee may vole to introduce Bills and Resolutions not on this agenda Possible discussion action or Work

Session may occur on matters previously considered

Interested parties may obseive the meeting and/or provide testimony through simultaneous videoconference when available

Public comment will be taken at appropriate times during the meeting Because of time considerations the period for public

comment by each speaker may be limited and speakers are urged to avoid repetition of comments made by previous speakers No

public comment or testimony will be taken on Bills/Resolutions being discussed during Work Sessions

Proposed amendments must be submilted electronically in PDF format to the Committee at SenJUb@sen.state.nv.us no later than

5p.m the day before the meeting The propoÆed amendment must include the all and/or Resolution number statement of intent

and the name and contact information of the amendment sponsor Please bring 25 copies of the proposed amendment to the

Committee meeting

Electronic devices e.g cellular telephones pagers tablets and laptop computers must be in silent mode or turned off while in the

Committee room

EXHIBIT 5enale Committee on Judiciary

Date 04/05/13 Page2 of

LH 0231
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MINUTES OF THE

SENATE COMMITTEE ON JUDICIARY

Seventy-Seventh Session

April 2013

The Senate Committee on Judiciary was called to order by Chair Tick Segerblom

at 803 a.m on Friday April 2013 in Room 2149 of the Legislative Building

Carson City Nevada The meeting was videoconferenced to Room 441 of the

Grant Sawyer State Office Building 555 East Washington Avenue Las Vegas

Nevada Exhibit is the Agenda Exhibit is the Attendance Roster All exhibits

are available and on file in the Research Ubrary of the Legislative Counsel

Bureau

COMMITTEE MEMBERS PRESENT

Senator Tick Segerblom Chair

Senator Ruben Kihuen Vice Chair

Senator Aaron Ford

Senator Justin Jones

Senator Greg Brower

Senator Scott Hammond

Senator Mark Hutchison

GUEST LEGISLATORS PRESENT

Senator Donald Gustavson Senatorial District No 14

Senator David Parks Senatorial District No
Senator Michael Roberson Senatorial District No 20

Assemblyman John Ellison Assembly District No 33

STAFF MEMBERS PRESENT

Mindy Martini Policy Analyst

Nick Anthony Counsel

Caitlin Brady Committee Secretary

OTHERS PRESENT

Rocky Cochran Cochair Coalition for Fairness in Construction President

Southern Nevada Home Builders Association
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Senate Committee on Judiciary

April 2013

Page 42

Senator Hutchison

It would be status quo Correct

Chair Segerblom

Correct will close the work session on S.B 226

SENATOR JONES MOVED TO AMEND AND DO PASS AS AMENDED
S.B 226

SENATOR FORD SECONDED THE MOTION

THE MOTION PASSED UNANIMOUSLY

Chair Segerblom

am opening the work session on S.B 286

SENATE BILL 286 Provides immunity from civil action under certain

circumstances BDR 3-675

Ms Martini

Senate Bill 286 defines the right to free speech in direct connection with an

issue of public concern to be in place open to the public or in public forum

person who engages in such communication is immune from any civil action

for claims based upon that communication Senator Jones submitted proposed

amendment provided in the work session document Exhibit The proposed

amendment provides revisions and indicates the reason for each

Senator Jones

few issues raised by District Judge Elizabeth Gonzalez of the Eighth Judicial

District regard section subsection paragraph The proposed amendment

changes it from days after the motion is filed to judicial days after the

motion is served upon the plaintiff or plaintiffs This will ensure sufficient time

for notice to the opposing party The other changes affect section

subsection paragraph and section subsection paragraph

concerning the $10000 penalty awarded in addition to attorneys fees The

amended language makes the award discretionary and in an amount up to

$10000

LH 0233
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Senate Committee on Judiciary

April 2013

Page 43

Senator Hutchison

Was it mandatory fee and now it is discretionary up to $10000

Senator Jones

The attorneys fees are separate The $10000 is on top of attorneys fees

Chair Segerbiom

view it as being similar to NRCP 11

Senator Hutchison

Is there anything mandatory now

Senator Jones

No it is all discretionary

Senator Hutchison

was concerned with the mandates am comfortable giving the courts

discretion

Chair Segerbiom

will close the work session on S.B 286

SENATOR FORD MOVED TO AMEND AND DO PASS AS AMENDED
S.B 286

SENATOR KIHUEN SECONDED THE MOTION

THE MOTION PASSED UNANIMOUSLY
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Senate Committee on Judiciary

April 2013

Page 48

EXHIBITS

Bill Exhibit Witness Agency Description

Agenda

32 Attendance Roster

S.B 161 Senator Michael Roberson Written Testimony

S.B 161 27 Senator Michael Roberson Housing Market Study

S.B 161 16 Josh Hicks Presentation

S.B 161 19 Josh Hicks Solicitation Letters

SB 161 118 Josh Hicks Chapter 40 Notices

S.B 161 16 Josh Hicks Frequently Asked

Questions

5.8 161 52 Josh Hicks Case Studies

S.B 368 Senator Donald Gustavson Written Testimony

S.B 368 Assemblyman John Ellison Written Testimony

5.8 383 Senator David Parks Written Testimony

5.8 383 13 Gail Anderson Proposed Amendment

5.8 31 15 Mindy Martini Work Session Document

5.8 111 Mindy Martini Work Session Document

5.8 131 Mindy Martini Work Session Document

S.B 226 Mindy Martini Work Session Document

S.B 286 Mindy Martini Work Session Document

S.B 356 Mindy Martini Work Session Document

S.B 373 25 Mindy Martini Work Session Document
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Conmiittee Action

Do Pass_____

Amend Do Pass _____
Other

Senate Committee on Judiciary

This measure may be considered for action during todays work session

April 2013

SENATE BILL 286

Provides immunity from civil action under certain circumstances BDR 3-675

Sponsored by Senators Jones Segerblom and Kihuen et al

Date Heard March 28 2013

Fiscal Impact Effect on Local Government No
Effect on the State No

Senate Bill 286 defines the right to free speech in direct connection with an issue of public

concern to be in place open to the public or in public fomm person who engages in

such communication is immune from any civil action for claims based upon that

communication Jf civil action is sought and the person who engaged in the communication

files special motion to dismiss the measure adds process for the court to follow and

provides that court ruling on the motion must be made within days after the motion is filed

If court grants special motion to dismiss the measure provides that in addition to

reasonable costs and attorneys lees the person against whom the action was brought shall

receive $10000 if on the other hand the court denies special motion to dismiss and finds

that the motion was frivolous or vexatious the measure provides that the prevailing party shall

receive reasonable costs and attorneys fees $10000 and any such additional

relief as the court deems proper to punish and deter the filing of frivolous or vexatious

motions Finally the measure provides that if the court denies special motion to dismiss an

interlocutory appeal lies to the Supreme Court

Amendments Senator Jones see attached

EXt IlIflT Sen ate Committee on Judiciary

Date 4-5-2013 Page of
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SB 286 PROPOSED CONCEPTUAL AMENDMENT

By SENATOR JUSTIN JONES

Section subsection 3f make the following change Rule on the motion within

judicial days after the motion is served upon the plaintiff or plaintiffs

Reason to address concern raised with sponsor by Eighth Judicial District Court

Section subsection 1b make the following change The court may award in

addition to reasonable costs and attorneys fees awarded pursuant to paragraph an

additional amount up to $10000 to the person against whom the action was brought

Reason to address concerns regarding the additional mandatory penalty to be awarded to

prevailing party The amended language makes the award discretionary and in an amount up
to $10000

Section subsection 2b make the following change

If the court denies special motion to dismiss filed pursuant to NAS 41660 and finds

that the motion was frivolous or vexatious the court shall award to the prevailing party ft

its reasonable costs and attorneys fees incurred in responding to the motion

In addition to reasonable costs and attorneys fees awarded pursuant to subsection the

court may award

f4b-TheJAn additional amount efj up to $10000not Jncluding-retn.un-cnne LLnLt unit

and

Any such additional relief as the court deems proper to punish and deter the filing of

frivolous or vexatious motions

Reason to address concerns regarding the additional mandatory penalty to be awarded to

prevailing party The amended language makes the award discretionary and in an amount up
to $10000

R2
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Please note the time change
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S.B 60 Ri Revises various provisions relating to businesses BDR 7-380

5.8 286 Ri Provides immunity from civil action under certain circumstances BDR 3-675

S.B 421 Ri Requires court to excuse juror for cause under certain circumstances

BDR 2-1109

S.B 441 Ri Makes various changes to provisions governing business entities BDR 7-1 66

Public comment

Matters continued from previous meeting

Unless waived by the Chairman proposed amendments written testimony and other documents

for the record must be submitted electronically in PDF format to the Committee Manager at

AsmJud@asm.state.nv.us no later than 500 p.m the business day before the

meeting Proposed amendments must include the Bill and/or Resolution number statement of

intent and the name and contact information of the amendment sponsor Please bring 20 copies

of your prepared statements proposed amendments and handouts to the Committee meeting

Letters of support or opposition for particular measures should be directed to the individual

members of the Committee and are only entered into the record upon the request of the

Chairman or if the letter is read verbatim as testimony during Committee meetings

list of Committee members and their email addresses can be found on the following web page

http//www.leg.state.nv.uslSession/77th201 3/Committees/A Committees/JUD.cfm

If you cannot attend the meeting you can listen to it live over the Internet The address for the legislative website is

fjjo//wwwJeg.sta1e.nv.us For audio broadcests click on the link Calendar of Meetings/View

Note We are pleased to make reasonable accommodations for members of the public who ere disabled and wish to attend the

meeting If special arrangements for the meeting are necessary please notify the Assembly Committee on Judiciary at

t775 684-8666

lndiceres the reprint number of the bitt/resolution being considered

PLEASE PRO WOE 20 COPIES OF YOUR DOCUMENTS
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MINUTES OF THE MEETING

OF THE

ASSEMBLY COMMITTEE ON JUDICIARY

Seventy-Seventh Session

May 2013

The Committee on Judiciary was called to order by Chairman Jason Frierson

at 819 a.m on Monday May 2013 in Room 3138 of the Legislative

Building 401 South Carson Street Carson City Nevada The meeting was

videoconferenced to Room 4401 of the Grant Sawyer State Office Building

555 East Washington Avenue Las Vegas Nevada Copies of the minutes

including the Agenda Exhibit the Attendance Roster Exhibit and other

substantive exhibits are available and on file in the Research Library of the

Legislative Counsel Bureau and on the Nevada Legislatures website at

nelis.leg.state.nv.us/77th2013 In addition copies of the audio record may be

purchased through the Legislative Counsel Bureaus Publications Office email

publications@lcb.state.nv.us telephone 775-684-6835

COMMITTEE MEMBERS PRESENT

Assemblyman Jason Frierson Chairman

Assemblyman James Ohrenschall Vice Chairman

Assemblyman Richard Carrillo

Assemblywoman Lesley Cohen

Assemblywoman Olivia Diaz

Assemblywoman Marilyn Dondero Loop

Assemblywoman Michele Fiore

Assemblyman Ira Hansen

Assemblyman Andrew Martin

Assemblywoman Ellen Spiegel

Assemblyman Tyrone Thompson

Assemblyman Jim Wheeler

COMMITTEE MEMBERS ABSENT

Assemblyman Wesley Duncan excused

GUEST LEG1SLATORS PRESENT

Senator Justin Jones Clark County Senatorial District No
Senator Tick Segerblom Clark County Senatorial District No

Minutes ID t059
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Assembly Committee on Judiciary

May 2013
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STAFF MEMBERS PRESENT

Dave Ziegler Committee Policy Analyst

Brad Wilkinson Committee Counsel

Linda Whimple Committee Secretary

Colter Thomas Committee Assistant

OTHERS PRESENT

Marc Randazza Attorney Randazza Legal Group

James McGibney CEO ViaView Inc

Wayne Carlson Executive Director Public Agency Risk Management

Services Inc

Scott Anderson Deputy for Commercial Recordings Office of the

Secretary of State

Scott Scherer representing the Nevada Registered Agent Association

Robert Kim representing the State Bar of Nevada

Peter Neumann Private Citizen Reno Nevada

Robert Eglet Private Citizen Las Vegas Nevada

Stephanie Allen representing the Nevada District Judges Association

Chris Frey Deputy Public Defender Washoe County Public Defenders

Office

Patterson Cashill representing the Nevada Justice Association

Chairman Frierson

was called Protocol was explained Good morning everyone Welcome

back to the Assembly Committee on Judiciary We have four bills on the

agenda for today and see Senator Jones here will open the hearing on

Senate Bill 286 1st Reprint and accommodate you and then we will get back

on track

Senate Bill 286 1st Reprint Provides immunity from civil action under certain

circumstances BDR 3-675

Senator Justin Jones Clark County Senatorial District No
As guaranteed by the First Amendment the right to petition our government for

redress is one of the most important rights we have Nevada recognizes this

right and protects people who exercise their First Amendment right to petition

Specifically Chapter 41 of the Nevada Revised Statutes NRS protects people

from civil liability for claims based on protected communication Generally

speaking protected communications must be made in good faith and

be truthful or at least made without knowing it is false The provisions of

NRS Chapter 41 are meant to deter frivolous lawsuits commonly known as
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strategic lawsuits against public participation SLAPP SLAPP is meritless

lawsuit that plaintiff initiates primarily to stop someone from exercising his

First Amendment rights When plaintiff files SLAPP NRS Chapter 41 allows

the defendant to file special motion to dismiss the lawsuit If the court grants

the special motion it must also award attorneys fees to the defendant

The defendant may also file new lawsuit for compensatory damages punitive

damages and attorneys fees and costs for bringing the new lawsuit

In recent decision the Ninth Circuit Court of Appeals held that Nevadas

anti-SLAPP provisions under NRS Chapter 41 only protect communications

made directly to governmental agency The Court also held that Nevada

provisions only protect defendants from liability not from trial Finally the

Ninth Circuit Court of Appeals concluded that in Nevada there is no right to

immediate appeal an order denying special motion to dismiss SLAPP

am introducing Senate Bill 286 1st Reprint to resolve these limitations

Beginning with section the bill expands the type of protected communication

to include the right to free speech if it is about an issue of public concern

Section also protects communications about an issue of public interest made

in public places Section expands the anti-SLAPP provisions to cover any civil

action not just liability Section specifies standards of proof for motions to

dismiss SLAPP and requires the court to rule on those motions within

specified period of time

If court grants motion to dismiss SLAPP section requires the court to

grant the defendant in addition to attorneys fees and costs an additional

amount of $10000 If court denies motion to dismiss and finds it was

frivolous the bill requires the court to grant the plaintiff reasonable costs and

attorneys fees for responding to the motion

That is my presentation also have Marc Randazza in Las Vegas who is one

of the preeminent experts on this issue if the Committee has any questions for

me or Mr Randazza

Chairman Frierson

Senator do you want any comments from Las Vegas to be part of your

introduction or is that just someone available to answer questions

Senator Jones

think he has presentation It is up to you Mr Chairman whether you want

to hear from him first or ask questions
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Chairman Frierson

would like to hear from him

Marc Randazza Attorney Randazza Legal Group

am First Amendment attorney am based in Nevada but practice

nationwide When you look at this bill it is pretty rare species of bill This is

probably the first bill you are going to see where you are passing something that

is both proconsumer and probusiness simultaneously This is not only going to

protect consumers who want to exercise their right to free speech on

government issues commercial issues and social issues but it will also create

an environment that will attract more tech jobs to this state represent

number of companies that engage in social media social networking online

media and traditional media When speak to them about where to generate

bigger operations where they should move where they should be the top of

the list is always Washington California Oregon and Texas because these are

states that have anti-SLAPP laws will tell you why that is important

As mentioned defend First Amendment cases nationwide The right to free

expression is severely hampered in states that do not have anti-SLAPP laws

Let me give you comparison between two of the states where do most of

my work outside of Nevada which would be Florida and California very long

time ago had my very first SLAPP in Florida gentleman came into my
office who had had dispute with contractor and the contractor said What
are you going to do about it Go ahead and sue me have more money than

you He looked at his situation and said Yes you are right There is not

much can do about that But can warn other people not to do business with

you and he wrote very truthful account of his experience backed it up with

documents backed it up with evidence and backed it up with letters from other

people He was completely within his rights The contractor sued him for

defamation and he came into my office and said Yes you can beat this and

we fought it and we beat it At the end of it handed him his win and he

looked at me lt was very formative day in my legal career He looked at me
and said Well if won how come am the one with my retirement fund

completely empty How come am the one who is broke said am really

sorry In my inexperience as an attorney at the time really believed that if

we were right we would win We did he has case named after him which

he said is about as good as having disease named after him

Now have run into the opposite experience in California often get calls from

people who say they are being sued in similar case There is competition from

other lawyers to get that case even when the person cannot afford to pay
because when you see that it is valid use of citizens First Amendment

rights they are being sued for they have the security of knowing that an
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anti-SLAPP law is standing behind them If that case has been brought because

of that citizens exercise of their right to free expression and it is case

that has no chance of winning that case is going to be dispensed with early

with the cost of that case falling on the plaintiff We need this in Nevada

We do not just need this because it is the right thing to do constitutionally

Your constitutional rights do not mean whole lot if you cannot afford to

exercise them

One of my clients actually came here today He will be speaking as well if you

would like to hear from him but he runs relatively mid-sized media company
He has 26-odd employees third of them in Washington third in California

and third here As they expand they consider where they should move their

operations They have to consolidate somewhere When they have those

discussions and they ask me say You get frivolous lawsuit threats on

weekly basis So farknock on woodthey have not been sued But when

that happens and it is inevitable that it is going to happen if it happens here in

Nevada that can cripple fledgling tech company like this So when these tech

companies are looking at where they want to be where they want to create

jobs where is the environment friendly for them they look at Washington

California Texas and they look at Nevada Despite all of the great things that

Nevada has to offer them they know that they can be smothered in their cradle

because of lack of an anti-SLAPP law

think S.B 286 Ri is an example of some brilliant legislation It is going to

put us at the forefront it is going to make us leader in this area and cannot

see any reservation that anyone could have to this bill unless you are the kind

of person who wants to run around suing people in frivolous defamation suits

Assemblywoman Spiegel

On page of the bill in section subsection paragraph it talks about

how the court may award in addition to reasonable costs and attorneys fees

an amount of up to $1 0000 to the person against whom the action was

brought am wondering if they use that $10000 in other states or if it should

be higher or if it is higher in other places to really be detriment

Marc Flandazza

As First Amendment advocate certainly would not say it would be bad

thing to make that higher but there is only one state that has statutory

damages for violating the anti-SLAPP law and that is Washington and this is

identical to Washingtons bill So believe the $10000 is imported directly

from the Washington statute
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Senator Jones

That is correct The Washington statute made the $10000 mandatory

There were some concerns raised on the Senate side about that so we made it

discretionary in the court so it could be up to $10000

Assemblywoman Spiegel

Would you entertain discussion of making it higher

Senator Jones

certainly would

Assemblywoman Spiegel

Thank you

Chairman Frierson

Are there any questions from the Committee were none.J On page

line reducing it from 30 days to days has there been any conversation

with the courts about the practical ability for the courts to comply

Senator Jones

Yes had discussion with Judge Elizabeth Gonzalez about that issue and her

concern had been that it needed to be after service Originally as drafted the

bill said seven days after the motion is filed Her concern was making sure that

the motion is actually served on the plaintiff before the seven days goes into

effect She did not have an issue with the seven days as long as the plaintiff

had been served with the motion have not talked with all the judges but

since practiced before Judge Gonzalez lot and many of these go into

business court figured that was pretty good measure

Chairman Frierson

Thank you Senator know there is good deal of flexibility with the business

courts Are there any other questions from the Committee were none

James McGibney CEO ViaView Inc
We are social media company We are also involved in reality TV We have

massive online media presence This is very important to us because we get

threatened with lawsuits on daily basis As you can lmagine companies like

Facebook and Twitter anyone who has social online presence is constantly

hit with lawsuits For example Facebook is already protected by anti-SLAPP

and we would like to have the same thing in Nevada Even if we go through

trial and it is determined that we are not held liable for something that was

posted on our site we are still going to spend on average $100000 in

attorneys fees Being company that makes few million dollars year if we
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get hit with three or tour of these per year we could pretty much be out of

business We have presence in Washington California and Nevada and we
are actually thinking about going back to California because of the protections

that are afforded there but we do love Nevada We are very hopeful that this

gets passed

Chairman Frierson

Are there any questions from the Committee were none Is there

anyone else wishing to offer testimony in support was no one
Is there anyone wishing to offer testimony in opposition either in Carson City or

Las Vegas

Wayne Carlson Executive Director Public Agency Risk Management

Services Inc
had attorneys testify on the Senate side but unfortunately they are all out of

town today so get the opportunity to try to clarify some of the things that we
had concerns with in the bill We supported the expansion under section to

private as well as public We have had success with some of these cases

where we have defended government entities against vexatious litigants so it is

an important bill from that standpoint to protect the private sector as well

We have concerns under section line 22 where they delete the existing

process of motion for summary judgment which we have used successfully and

it has worked well Our testimony was that we did not think it was necessary

to substitute it Part of the reason is because we have had successful awards

from the Nevada Supreme Court fairly recently and they were supportive in

analyzing the anti-SL.APP provisions Because the courts have clarity we

thought this might introduce an element of uncertainty in terms of the success

of those kinds of defense motions for summary judgment We would suggest

that the new language is not necessary because the existing process is

successful

The next area of concern is practical matter We have never been able to

recover attorneys fees and costs under existing law because the vexatious

litigants did not have any funds or they filed bankruptcy in order to avoid it

It is meaningless to have fine in there that you cannot collect and that is the

practical reality of it It was helpful to get that amended but on the other hand

in section it reverses that possibility That reversal of the possibility of the

defendant having to pay fine in addition to attorneys fees causes us to pause

because it is very subjective as to whether or not the motion is frivolous or

vexatious and we would then be in position to have to very carefully consider
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whether to even go forward with defending the case with motion whether it

is summary judgment or the proposed procedure That is concern that we

have

Adding the appeal under subsection of section that is probably useful

We support that We are kind of mixed on the various elements of the bill but

we do not want to create situation where it deters defendants from defending

themselves because they could be subject to fines and penalties for trying to

defend themselves from what are most of the timethe ones we have seen

where we have used this defensefairly frivolous and repetitive situations

where the person just kept amending the suit every time they lost motion

It creates lot of litigation costs We are realistic that we will likely not recover

costs from most of these individuals but it does cost us money and we do not

want to be in situation where we are now abandoning that strategy to defend

these cases because of provision in the bill do not know how you fix it but

that is concern that we have expressed

Chairman Frierson

It seems to me that you have two concerns that seem to counter each other

On the one hand you were saying that you preferred it to be more like motion

for summary judgment but on the other hand you expressed concern about the

defendant being exposed to attorneys fees It also seems to me that by not

necessarily making it motion for summary judgment you create process by

which defendant could defend being hit with attorneys fees It appears there

is balance attempted to be stricken here There are two points Number one

is getting rid of the motion for summary judgment but creating this process

The court can still rule on it in similar fashion with these things being

considered and could dismiss the action in subsection of section so we do

not seem to lose great deal of that By creating process if the defendant is

exposed to attorney fees then this at least creates process where they could

defend it

Wayne Carison

am not an attorney so cannot respond to all the details like that but our

attorney did address it in his memorandum which is on the Nevada Electronic

Legislative Information System NELIS On number four he says When

party moves for special motion to dismiss under NRS 41.6601 the party

must first make threshold showing that the lawsuit is based on good faith

communications made in furtherance of the right to petition the government

good faith communication is one which is truthful or made without knowledge

of its falsehood
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In number five he says The purpose of the anti-SLAPP legislation in Nevada is

to allow defendant to extricate himself from the litigation early on without

being put to great expense harassment or interruption of his productive

activities If these other procedures are going to increase the cost to pursue

an anti-SLAPP strategy then it is defeating some of the effort to try to make it

easier and cheaper for businesses or governments that are subjected to SLAPP

to get out of those suits So early and quick is the better way That is why we

thought this other process seemed to add cost

Chairman Frierson

Who is this letter from am not seeing it

Wayne Carison

It is memo It says From SCB to file That was Steve Balkinbushs

testimony believe it is on NELIS

Chairman Frierson

If you are talking about NELIS over in the Senate then we would not have it

Wayne Carison

Yes am sorry

Chairman Frierson

If he would like that to be circulated to the Committee he would have to make

sure to send it over At least now we have what you are referring to on record

so the Committee can certainly look at the exhibits over on the Senate side

Are there any questions from the Committee were none.1 Is there

anyone wishing to offer testimony in neutral position either in Carson City or

Las Vegas was no one.J Mr Jones would you come back up for

closing remarks

Senator Jones

Mr Balkinbush was there for the original committee think the general

sentiment was We are okay with how it is and the Ninth Circuit Court has

said that it does not protect people in the way that it should and that is what

this bill is trying to address

With regard to the concerns that public agency could be subject to additional

cost as result of this legislation would respectfully disagree and also direct

the Committees attention to section subsection where it speaks of

someone who files these special motions to dismiss The additional fees and

$10000 penalty only apply if the court were to find that the motion was filed in
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frivolous or vexatious manner Mr Chairman as you are aware it is pretty

hard to show that someones filing of motion was frivolous or vexatious

think that those protections are in the bill for public agencies that might be

filing these suits and will not deter them in that effect

Chairman Frierson

Thank you Senator will direct the Committee that if they want to go back

and look at the Senate side they are more than welcome to do so for any of

the exhibits

submitted but not discussed were Exhibit and Exhibit

With that said will close the hearing on S.B 286 Ri and open the hearing on

Senate Bill 60 list Reprint

Senate Bill 60 1st Reprint Revises various provisions relating to businesses

BDR 7-380

Scott Anderson Deputy for Commercial Recordings Office of the Secretary

of State

Senate Bill 60 1st Reprint proposes several changes to Title and

Chapter 225 of the Nevada Revised StatureŁ NRS that will further standardize

and refine the filing processes of the Secretary of States Commercial

Recordings Division The bill also strengthens provisions relating to registered

agent practices in the state We have met with representatives of the

Registered Agent Association and the State Bar of Nevada Business Law

Section in coming up with bill acceptable to all parties will touch on the

major provisions of the bill and will be happy to answer any questions you may
have as we go As you can see the bill is quite large due to the fact that the

same provisions are repeated in the individual entity chapters within Title

Therefore will not cite each section specifically but will touch on the

substance of the provisions contained in the multiple sections

Section of the bill adds penalty to provisions previously added to the

individual entity statutes for purporting to do business without proper

registration lt adds to those that are only required to have state business

licensesole proprietors general partnerships and those required to have

business license but not required to file formation documents with the Secretary

of State This section mirrors those already in statute relating to business

entities doing business in Nevada without proper registration and is necessary to

ensure that the same penalties for noncompliance with the filing requirements

apply to sole proprietors and general partnerships as they do for corporations

limited liability companies and other Title entities doing business in Nevada
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VTAæEW
Dear Members of the Assembly Judiciary Committee

am the president and founder of ViaView Incorporated an Internet social media

company based in Las Vegas Nevada ViaView and its subsidiaries operate popular

websites including BullyVille an online resource dedicated to overcoming bullying

SlingerVille an online community for tattoo and body art fans and CheaterVille an

Internet community dedicated to addressing the problems of infidelity have been

heartened by the states efforts to recruit an increasing number of technical and Internet-

based jobs as would like to expand my business Howevet the lack of meaningful

anti-SLAPP statute within Nevada poses material threat to ViaViews growth and

continued success in the state and have been considering move to state with more

favorable set of legal protections Moreover it has deprived Nevada businesses of

additional business that ViaView could provide it and cost the state additional tax

revenue

Every week ViaView receives numerous legal threats arising from the material that third

parties post on its numerous websites Often these people threaten to sue ViaView for

defamation based entirely on what third parties whose identities are unknown even to

my company have written While ViaViews online services are in the fortunate

enough to be protected from liability for the actions of third persons by federal law 47
U.S.C 230 the company is still besieged by legal threats Even despite the

protections of 230 personally know of one other social media website owner who was

sued over statements made by third parties and has suffered severe financial

consequences Currently raising free speech defense for ViaViews activities within

Nevada is costly and plaintiffs are incentivized to sue companies like ViaView for

nuisance settlements because the costs of defense are so high As result ViaView has

constant need for counsel to respond to these legal demands consuming resources that

would otherwise go to hiring new employees or developing ViaViews line of products

and services

Additionally many companies that create their own content are not fortunate enough to

receive the protections of 230 These small businesses and individuals bloggers

Internet journalists and content-producing start-ups are in far more vulnerable

position than ViaView For people and entities in this position defending their free

speech rights and Constitutionally protected activity could lead to complete financial

ruin

The proposed amendments to Nevadas current anti-SLAPP laws found in SB 286

provide powerful method for ViaView and other companies to grow without fearing

the costs of frivolous lawsuit The proposed changes to Nevadas anti-SLAPP statute

broadcn the range of protected conduct to include ViaViews social media services As

result when faced with frivolous litigation for its First Amendmcnt-protected activity

ViaVicw could quickly dispose of the case Whats more it would be ablc to recover its

Via View Inc 10620 Southern Highlands Parkway Las Assembly Committee Judiciary

Exhibit Page of Date 05/06113

Submitted by James McGibriey
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costs and attorneys fees from the person who brought the action so that the funds spend

defending the company can be recaptured and re-invested in the business The additional

$10000 mandatory payment included in SB 286 should serve to deter these lawsuits

altogether To the extent it does not though this money will help ViaView even more

quickly recover the costs of lawsuit brought against its Constitutionally protected

activity

The passage of SB 286 would ensure more funds are kept within Nevada Currently

ViaView hosts all of its websites in California in order to avail itself of that states anti

SLAPP statute As small business owner in Southern Nevada have seen how local

businesses feed one another and how nascent home-grown tech sector has tried to

establish itself within Las Vegas would much prefer to send my hosting fees to

company down the street rather than one in another state Doing so would help local

hosting company grow and create jobs and generate taxation revenue for the state As it

stands though Californias anti-SLAP law is so far superior to Nevadas that ViaView

cannot bear the legal risk of having all of its digital content which anyone on the

Internet can access physically based in Nevada If SB 286 passes that will change

and likely not just for ViaView but other companies as well

As the president of an Internet company constantly keep apprised of legal

developments that could affect my business Strong anti-SLAP statutes like those in

California and Washington have helped protect the technology and Internet companies in

those states from all kinds of frivolous wasteful lawsuits that attempt only to target those

companies lawful and First Amendment-protected activities have no problem with

and encourage meritorious litigation which SB 286 will not affect

Both Southern and Northern Nevada have seen the beginning of direct investment from

technology and Internet companies with Amazon and Zappos increasing their presence

in Southern Nevada and Apple making significant commitment to the Northern portion

of the State In vacuum SB 286 alone will not stimulate technology.boom However

SB 286 is an essential of the ecosystem needed to grow small technology and internet

businesses which expand into big businesses that will employ Nevadans in high-

technology desirable jobs just as they have in California and Washington

if SB 286 becomes law ViaView and other businesses like it will finally be able to

exhale sigh of relief and expand within Nevada By removing the
specter of financial

ruin in the form of lawsuit brought to punish Fist Amendment-protected activity more

employees can be hired and more business can be repatriated to the state strongly urge

this Committee to give SB 286 its utmost consideration and
pass

this bill Thank you for

your time and consideration

James McGibney

ViaView lnc 10620 Southern Highlands Parkway Las Vegas NV $9141

D-2
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Reply to I.as Vegas Office

via Email or Fax

May 32013

Nevada State Assembly

Assembly Chamber

Nevada State Legislative Building

401 Carson Street

Carson City Nevada 89701

Re Report to Assembly on Proposed Changes to Nevada Anti-SLAPP Laws

Dear Esteemed Assemblymen and women

Nevada stands among the states with largely ineffective Anti-SLAP laws NRS
41.635-670 the Anti-SLAPP Laws It stands in the shadows of California

Oregon Washington and Texas which have passed far more effective legislation

that acts not only to protect freedom of expression in those states but which also

act as an attraction to the establishment of business in those states

Nevadas Anti-SLAP Laws protects jy good faith communication in

furtherance of the right to petition NRS 41.650 This limits its scope to speech

made to government agency or directly in connection with matter under

consideration by one of the governments arms NRS 41.637 This is not enough

With the dawn of the Internets user-generated content era individuals have found

themselves in the crosshairs of SLAPPs brought over Constitutionally protected

speech Reviews on sites like Yelp and Avvo beget crushingly expensive

litigation by subjects of factual but unflattering reviews These lawsuits primarily

serve to harass and intimidate small defendants and the websites themselves while

pummeling them with significant legal fees Caught in the crossfire are Nevadas

already backlogged and overburdened Courts which must referee these one-sided

fights

Similarly businesses have been faced with lawsuits over their own First

Amendment protected activity ranging from advertising and marketing practices

to the management of their employces This drives down the profits of these

businesses and interferes with their ability to grow and hire new employees

Once again Nevadas courts suffer the costs of these suits as well
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Broadened Anti-SLAPP Laws serve numerous public services First it protects the public

individuals and businesses alike from going broke fighting meritless claims Meritorious claims

will still proceed new Anti-SLAPP Laws will not mean the end of defamation law in Nevada Anti

SLAPP statutes have had no impact upon meritorious defamation cases in California Oregon Texas

or Washington Updating Nevada Anti-SLAPP laws will however mean that marginal and frivolous

cases are kept out of the courts and if they are brought the costs will fall on the plaintiff who filed

suit

Second the proposed changes to Nevadas Anti-SLAPP Laws create new safeguards to ensure the

laws have effect At any time defendant may require plaintiff to post bond for the estimated

value of his or her attorneys fees provided the defendant can show reasonable possibility of

succeeding on an Anti-SLAPP motion If the plaintiff cannot post bond the case is dismissed This

ensures that defendants who win Anti-SLAPP motions do not merely obtain pyrrhic victories

Expanding the scope of Nevadas Anti-SLAPP Laws to apply to all speech about matters of public

concern not merely speech seeking government action will benefit individuals and Nevadas

courts Abuses of the judicial process will be resolved privately with these motions rather than

requiring the courts to exercise close control over every single case before it Businesses will be able

to truncate or at least significantly limit questionable litigation making more funds available for

expansion and hiring While there are numerous factors affecting the technology sectors growth

over the last 20 years it is not an accident that social media companies such as Yelp Avvo Twitter

Zynga Facebook and others are based in Califomia and Washington states with robust Anti

SLAPP statutes that protect wide range of speech

My law firm represents large number of journalists and Intemet technology companies Despite the

fact that we are headquartered in Las Vegas we reluctantly advise clients to organize or incorporate

in California Oregon and Washington so that they can benefit from those states Anti-SLAPP

statutes Most significantly individuals will be spared from personal bankruptcy and financial

destruction arising from all-consuming litigation against more powerful party

The trend of litigation against Constitutionally protected speech within Nevada cannot be denied

Military veterans have been sued for expressing opposition to Las Vegas family law attorneys

position on the disposition of military benefits upon divorce Anonymous commenters have been

brought into court and sought to be deprived of their Constitutional right to anonymity for comments

left on Las Vegas Review-Journal online articles Nevadas own Righthaven LLC filed more than

200 lawsuits in Nevadas courts and whenever attorneys stepped forward to litigate the issue of

Fair Use or whether the interests of the First Amendment trumped Righthavens dubious copyright

claims Righthaven lost every single lime.1

Broadening Nevadas Anti-SLAPP Laws serves multiple public interests While an increasing

number of state and federal lawsuits feature litigants who are pro se or not represented by an

attorney new Anti-SLAPP Laws will encourage access to justice Because of the proposed fee

Because the proposed amendments to Nevadas Anti-SLAPP Laws are substantive rather than

procedural they will apply in the United States District Court for the District of Nevada where

Righthaven filed its actions as well as Nevadas state courts

C-2
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shifting and bond provisions attorneys will compete to take these cases and vindicate their clients

free speech rights rather than accept it and quarantine it in their pro hono allotment for the ycar

Most importantly though it will memorialize to Nevadans and the nation this States commitment to

truly open debate free expression and the sacrosanct principles enshrined in the First Amendment of

the United States Constitution and Article of the Nevada State Constitution

Best regards
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Anti-SLAPP Statutes Are Both Business-Friendly and Pro-Consumer

Anti-SLAPP Statutes Kill Frivolous Lawsuits Early

Not just for defamation Anti-SLAPP Statutes apply to any baseless state law

claim based on free expression such as tortious interference claims and false

advertising actions but allow meritorious suits to proceed

Protects Employers from firing employees with cause and engaging in lawful

pre-employment screening of employees2 but does not prohibit meritorious suits

for unlawful conduct Eliminating frivolous claims ensures meritorious ones

receive faster and more thorough treatment

Makes more money available for growth research and development and requires

less money be
spent defending lawsuits over Constitutionally protected behavior

11 Anti-SLAPP Statutes are Joumalism and Web-business friendly

While the tech boom of California had many causes the benefit of strong Anti

SLAPP statute has helped social platforms such as Facebook and Twitter prosper

Online review sites have used Anti-SLAPP statutes to avoid frivolous lawsuits

and shift the costs of their defense onto plaintiffs who bring indefensible claims.3

Traditional media such as the Las Vegas Review-Journal and Las Vegas Sun

benefit from having strong Anti-SLAPP statute to protect them from plaintiffs

with poor cases hoping to strike it rich.4

HI SLAPP Suits Can Happen to Anyone
Las Vegas attorney sued military veterans including Nevadans for defamation

based on their disagreement with his position on how military benefits are divided

in divorce Many statements likely were not defamatory Without meaningful

Anti-SLAPP statute these veterans were forced to face the crushing costs of

extensive litigation until proving their statements were not defamatory

Righthaven LLC also used copyright infringement claims to file more than 200

lawsuits in Nevada and seek up to $150000 for incidental infringements

whenever litigated by attorneys courts found these infringements to constitute

First Amendment-protected fair use under the Copyright Act.5

An Anti-SLAPP statute will not inhibit meritorious claims However it will

discourage baseless claims incentivize
attorneys to assist the public and make

plaintiffs bring only theft strongest claims before an overburdened judiciary

Fontani Wells Fargo Investments LLC 129 Cal App 4th 719 2005 see Dible

Haight Ashbury Free Clinics Inc 2009 170 Cal App 4th 843

Mencloza ADP Screening and Selection Services Inc 2010 182 Cal App 4th 1644

Avvo Inct Case No Cl l-IS7IRSM 2012 WL 1067640 at W.D Wash Mar 28

2012 applying Washingtons Anti-SLAPP statute to information found on attorney review

website which constituted matter of public concern

http//www.rcfp.org/browse -media-law-resources/news-media-law/news-media-and-law-fall

2009/anti-slapp-saves-day discussing traditional print medias use of Anti-SLAPP statutes to

repel frivolous defamation suits by public figures public officers and the like

See generally www.righthavenlawsuits.com

Nevadas Anti-SLAPP statute exists to filter unmeritorious claims in an effort to protect

citizens from costly retaliatory lawsuits arising from their right to free specch John

Douglas County Sch Dist 219 P.3d 12761282 Nev 2009
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