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Date Document Description Volume Bates No. 

2014-08-29  Affidavit of Service re Second 
Amended Complaint Kyle Jason 
Kiser 
 

Vol. 18 JA004272 – JA0042731 

2014-08-29  Affidavit of Service re Second 
Amended Complaint Stanton 
Dodge 

Vol. 18 JA004268 – JA004271 

2014-08-29  Affidavit of Service re Second 
Amended Complaint Thomas A. 
Cullen 

Vol. 18 JA004274 – JA004275 

2013-08-22 Affidavit of Service re Verified 
Shareholder Complaint 
 

Vol. 1 JA000040 

                                                            
1 JA = Joint Appendix 
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Date Document Description Volume Bates No. 
2013-08-22 Affidavit of Service re Verified 

Shareholder Complaint 
 

Vol. 1 JA000041 

2013-08-22 Affidavit of Service re Verified 
Shareholder Complaint 
 

Vol. 1 JA000042 

2013-08-22 Affidavit of Service re Verified 
Shareholder Complaint 
 

Vol. 1 JA000043 

2013-08-22 Affidavit of Service re Verified 
Shareholder Complaint 
 

Vol. 1 JA000044 

2013-08-22 Affidavit of Service re Verified 
Shareholder Complaint 
 

Vol. 1 JA000045 

2013-08-22 Affidavit of Service re Verified 
Shareholder Complaint 
 

Vol. 1 JA000046 

2013-08-22 Affidavit of Service re Verified 
Shareholder Complaint 
 

Vol. 1 JA000047 

2013-08-22 Affidavit of Service re Verified 
Shareholder Complaint 
 

Vol. 1 JA000048 

2016-01-27 Amended Judgment Vol. 43 JA010725 – JA010726 
 

2014-10-26 Appendix, Volume 1 of the 
Appendix to the Report of the 
Special Litigation Committee of 
DISH Network Corporation (No 
exhibits attached) 
 

Vol. 20 JA004958 – JA004962 
 

2014-10-27 Appendix, Volume 2 of the 
Appendix to the Report of the 
Special Litigation Committee of 
DISH Network Corporation (No 
exhibits attached) 
 

Vol. 20 JA004963 – JA004971 
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Date Document Description Volume Bates No. 
2014-10-27 Appendix, Volume 3 of the 

Appendix to the Report of the 
Special Litigation Committee of 
DISH Network Corporation and 
Selected Exhibits to Special 
Litigation Committee’s Report: 
Exhibit 162 (Omnibus Objection 
of the United States Trustee to 
Confirmation dated Nov. 22, 
2013); Exhibit 172 (Hearing 
Transcript dated December 10, 
2013); and Exhibit 194 
(Transcript, Hearing: Bench 
Decision in Adv. Proc. 13-
01390-scc., Hearing: Bench 
Decision on Confirmation of 
Plan of Debtors (12-12080-scc), 
In re LightSquared Inc., No. 12-
120808-scc, Adv. Proc. No. 13-
01390-scc (Bankr. S.D.N.Y. 
May 8, 2014)); Exhibit 195 
(Post-Trial Findings of Fact and 
Conclusion of Law dated June 
10, 2014 (In re LightSquared, 
No. 12-120808 (Bankr. 
S.D.N.Y.)); Exhibit 203 
(Decision Denying Confirmation 
of Debtors’ Third Amended 
Joint Plan Pursuant to Chapter 
11 of Bankruptcy Code (In re 
LightSquared, No. 12-120808 
(Bankr. S.D.N.Y.)) 
 

Vol. 20 
Vol. 21 
Vol. 22 
Vol. 23 

JA004972 – JA005001 
JA005002 – JA005251 
JA005252 – JA005501 
JA005502 – JA005633 

2014-10-27 Appendix, Volume 4 of the 
Appendix to the Report of the 
Special Litigation Committee of 
DISH Network Corporation (No 
exhibits attached) 
 

Vol. 23 JA005634 – JA005642 
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Date Document Description Volume Bates No. 
2014-10-27 Appendix, Volume 5 of the 

Appendix to the Report of the 
Special Litigation Committee of 
DISH Network Corporation and 
Selected Exhibits to Special 
Litigation Committee’s Report: 
Exhibit 395 (Perella Fairness 
Opinion dated July 21, 2013); 
Exhibit 439 (Minutes of the 
Special Meeting of the Board of 
Directors of DISH Network 
Corporation (December 9, 2013). 
(In re LightSquared, No. 12-
120808 (Bankr. S.D.N.Y.)) 
(Filed Under Seal) 
 

Vol. 23 JA005643 – JA005674 

2014-10-27 Appendix, Volume 6 of the 
Appendix to the Report of the 
Special Litigation Committee of 
DISH Network Corporation (No 
exhibits attached) 
 

Vol. 23 JA005675 – JA005679 

2014-06-18 Defendant Charles W. Ergen’s 
Response to Plaintiff’s Status 
Report 
 

Vol. 17 JA004130 – JA004139 

2014-08-29 Director Defendants Motion to 
Dismiss the Second Amended 
Complaint 
 

Vol. 18 JA004276 – JA004350 

2014-10-02 Director Defendants Reply in 
Further Support of Their Motion 
to Dismiss the Second Amended 
Complaint 
 
 
 
 
 

Vol. 19 JA004540 – JA004554 
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Date Document Description Volume Bates No. 
2013-11-21 Errata to Report to the Special 

Litigation Committee of Dish 
Network Corporation Regarding 
Plaintiff's Motion for 
Preliminary Injunction 
 

Vol. 13 JA003144 – JA003146 

2013-08-12 Errata to Verified Shareholder 
Complaint 
 

Vol. 1 JA000038 – JA000039 

2013-11-27 Findings of Fact and Conclusion 
of Law 
 

Vol. 14 JA003316 – JA003331 

2015-09-18 Findings of Fact and 
Conclusions of Law Regarding 
The Motion to Defer to the 
SLC’s Determination That The 
Claims Should Be Dismissed 
 

Vol. 41 JA010074 – JA010105 

2013-09-19  Hearing Transcript re Motion for 
Expedited Discovery 
 

Vol. 5 JA001029 – JA001097 

2013-11-25 Hearing Transcript re Motion for 
Preliminary Injunction 
 

Vol. 13 
Vol. 14 

JA003147 – JA003251 
JA003252 - JA003315 

2013-12-19 Hearing Transcript re Motion for 
Reconsideration  
 

Vol. 14 JA003332 – JA003367 

2015-07-16 Hearing Transcript re Motion to 
Defer 
 

Vol. 41 JA010049 – JA010071 

2015-01-12 Hearing Transcript re Motions 
including Motion to Defer to the 
Special Litigation Committee’s 
Determination that the Claims 
Should be Dismissed and Motion 
to Dismiss (Filed Under Seal) 
 
 

Vol. 25 
Vol. 26 

JA006228 – JA006251 
JA006252 – JA006311 
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Date Document Description Volume Bates No. 
2015-11-24 Hearing Transcript re Plaintiff’s 

Motion to Retax 
 

Vol. 43 JA010659 – JA010689 

2013-10-04 Minute Order 
 

Vol. 7 JA001555 – JA001556 

2015-08-07 Minute Order 
 

Vol. 41 JA010072 – JA010073 

2015-10-12 Notice of Appeal 
 

Vol. 41 JA010143 – JA010184 

2016-02-02 Notice of Appeal 
 

Vol. 43 JA010734 – JA010746 

2016-02-09 Notice of Appeal 
 

Vol. 43 
Vol. 44 

JA010747 – JA010751 
JA010752 – JA010918 

2016-01-28 Notice of Entry of Amended 
Judgment 
 

Vol. 43 JA010727 – JA010733 

2015-10-02 Notice of Entry of Findings of 
Fact and Conclusions of Law re 
the SLC’s Motion to Defer 
 

Vol. 41 JA010106 – JA010142 

2016-01-12 Notice of Entry of Order 
Granting in Part and Denying in 
Part Plaintiff's Motion to Retax 
 

Vol. 43 JA010716 – JA010724 

2013-10-16 Notice of Entry of Order 
Granting, in Part, Plaintiffs Ex 
Parte Motion for Order to Show 
Cause and Motion to (1) 
Expedite Discovery and (2) Set a 
Hearing on Motion for 
Preliminary Injunction on Order 
Shortening Time and Plaintiff’s 
Motion for Preliminary 
Injunction and for Discovery on 
an Order Shortening Time 
 
 
 

Vol. 7 JA001562 – JA001570 
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Date Document Description Volume Bates No. 
2015-02-20 Notice of Entry of Order 

Regarding Motion to Defer to 
The SLC’s Determination that 
the Claims Should Be Dismissed 
 

Vol. 26 JA006315 – JA006322 

2016-01-08 Order Granting in Part and 
Denying in Part Plaintiff’s 
Motion to Retax 
 

Vol. 43 JA010712 – JA010715 

2013-10-15 Order Granting, in Part, 
Plaintiffs Ex Parte Motion for 
Order to Show Cause and 
Motion to (1) Expedite 
Discovery and (2) Set a Hearing 
on Motion for Preliminary 
Injunction on Order Shortening 
Time and Plaintiff’s Motion for 
Preliminary Injunction and for 
Discovery on an Order 
Shortening Time 
 

Vol. 7 JA001557 – JA001561 

2015-02-19 Order Regarding Motion to 
Defer to the SLC’s 
Determination that the Claims 
Should Be Dismissed 
 
 

Vol. 26 JA006312 – JA006314 

2013-09-13 Plaintiff’s Appendix of Exhibits 
to Motion for Preliminary 
Injunction and For Discovery on 
an Order Shortening Time  
 

Vol. 1 
Vol. 2 
Vol. 3 
Vol. 4 
Vol. 5 

JA00132 – JA00250 
JA00251 – JA00501 
JA00502 – JA00751 
JA00752 – JA001001 
JA001002 – JA001028 

2013-10-03 Plaintiff’s Appendix of Exhibits 
to Status Report 
 

Vol. 5 
Vol. 6 

JA001115 – JA001251 
JA001252 – JA001335 

2014-06-06 Plaintiff’s Appendix of Exhibits 
to Status Report 
 

Vol. 14 
Vol. 15 
Vol. 16 

JA03385 – JA003501 
JA003502 – JA003751 
JA003752 – JA003950  
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Date Document Description Volume Bates No. 
2013-11-13 Plaintiff’s Appendix of Exhibits 

to Supplement to Motion for 
Preliminary Injunction Vol. 1 
Part 1 (Filed Under Seal) 
 

Vol. 7 
Vol. 8 

JA001607 – JA001751 
JA001752 – JA001955 

2013-11-13 Plaintiff’s Appendix of Exhibits 
to Supplement to Motion for 
Preliminary Injunction Vol. 1 
Part 2 (Filed Under Seal) 
 

Vol. 8 
Vol. 9 
Vol. 10 

JA001956 – JA002001 
JA002002 – JA002251 
JA002252 – JA002403 

2013-11-13 Plaintiff’s Appendix of Exhibits 
to Supplement to Motion for 
Preliminary Injunction Vol. 1 
Part 3 (Filed Under Seal) 
 

Vol. 10 
Vol. 11 
Vol. 12 
Vol. 13 

JA002404 – JA002501 
JA002502 – JA002751 
JA002752 – JA003001 
JA003002 – JA003065 

2015-06-18 Plaintiff’s Appendix of Exhibits 
to their Supplemental Opposition 
to the SLC’s Motion to Defer to 
its Determination that the Claims 
Should be Dismissed  
(Filed  Under  Seal) 
 

Vol. 27 
Vol. 28 
Vol. 29 
Vol. 30 
Vol. 31 
Vol. 32 
Vol. 33 
Vol. 34 
Vol. 35 
Vol. 36 
Vol. 37 

JA006512 – JA006751 
JA006752 – JA007001 
JA007002 – JA007251 
JA007252 – JA007501 
JA007502 – JA007751 
JA007752 – JA008251 
JA008002 – JA008251 
JA008252 – JA008501 
JA008502 – JA008751 
JA008752 – JA009001 
JA009002 – JA009220   
 

2013-09-13 Plaintiff’s Motion for 
Preliminary Injunction and for 
Discovery on an Order 
Shortening Time 
 

Vol. 1 JA000095 – JA000131 

2015-11-03 Plaintiff’s Motion to Retax 
 
 
 
 
 

Vol. 43 JA010589 – JA010601 
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Date Document Description Volume Bates No. 
2014-09-19 Plaintiff’s Opposition to the 

Director Defendants’ Motion to 
Dismiss the Second Amended 
Complaint and Director 
Defendant’s Motion to Dismiss 
the Second Amended Complaint 
(Filed Under Seal) 
 

Vol. 18 
Vol. 19 

JA004453 – JA004501 
JA004502 – JA004508 

2014-12-10 Plaintiff’s Opposition to the 
SLC’s Motion to Defer to its 
Determination that the Claims 
Should be Dismissed  
(Filed Under Seal) 
 

Vol. 24 JA005868 – JA005993 

2014-09-19 Plaintiff’s Opposition to the 
Special Litigation Committee’s 
Motion to Dismiss for Failure to 
Plead Demand Futility 
 

Vol. 19 JA004509 – JA004539 

2015-11-20 Plaintiff’s Reply in Further 
Support of its Motion to Retax 
 

Vol. 43 JA010644 – JA010658 

2015-12-10 Plaintiff’s Response to SLC’s 
Supplement to Opposition to 
Plaintiff’s Motion to Retax 
 

Vol. 43 JA010700 – JA010711 
 

2013-10-03 Plaintiff’s Status Report 
 

Vol. 5 JA001098 – JA001114 

2014-06-06 Plaintiff’s Status Report  Vol. 14 JA003368 – JA003384 
 

2014-10-30 Plaintiff’s Status Report 
 

Vol. 23 JA005680 - JA005749 

2015-04-03 Plaintiff’s Status Report 
 

Vol. 26 JA006323 – JA006451 

2013-11-18 Plaintiff’s Supplement to its 
Supplement to its Motion for 
Preliminary Injunction  
 

Vol. 13 JA003066 – JA003097 
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Date Document Description Volume Bates No. 
2013-11-08 Plaintiff’s Supplement to Motion 

for Preliminary Injunction  
(Filed Under Seal) 
 

Vol. 7 JA001571 – JA001606 

2014-06-16 Plaintiff’s Supplement to the 
Status Report 
 

Vol. 16 
Vol. 17 

JA003951 – JA004001 
JA004002 – JA004129 

2014-12-15 Plaintiff’s Supplemental 
Authority to its Opposition to the 
SLC’s Motion to Defer to its 
Determination that the Claims 
Should be Dismissed  
 

Vol. 24 
Vol. 25 

JA005994 – JA006001 
JA006002 – JA006010 

2015-06-18 Plaintiff’s Supplemental 
Opposition to the SLC’s Motion 
to Defer to its Determination that 
the Claims Should be Dismissed 
(Filed Under Seal) 
 

Vol. 26 
Vol. 27 

JA006460 – JA006501 
JA006502 – JA006511 
  

2014-10-24 Report of the Special Litigation 
Committee  
(Filed Under Seal) 
 

Vol. 19 
Vol. 20 

JA004613 – JA004751 
JA004752 – JA004957 

2014-07-25 Second Amended Complaint 
(Filed Under Seal) 
 

Vol. 17 
Vol. 18 

JA004140 – JA004251 
JA004252 – JA004267 

2013-11-20 Special Litigation Committee 
Report Regarding Plaintiff’s 
Motion for Preliminary 
Injunction  
(Filed Under Seal) 
 

Vol. 13 JA003098 – JA003143 

2015-01-06 Special Litigation Committee’s 
Appendix of Exhibits 
Referenced in their Reply In 
Support of their Motion to Defer 
to its Determination that the 
Claims Should Be Dismissed 

Vol. 25 JA006046 – JA006227 
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Date Document Description Volume Bates No. 
2015-07-02 Special Litigation Committee’s 

Appendix of Exhibits to 
Supplemental Reply in Support 
of their Motion to Defer  
(Filed Under Seal) (Includes 
Exhibits: C, D, E, J and K) 
 

Vol. 39 JA009553 – JA009632 

2015-07-02 Special Litigation Committee’s 
Appendix of Exhibits to their 
Supplemental Reply in Support 
of their Motion to Defer 
(Exhibits Filed Publicly) 
(Includes Exhibits: A, B, F, G, 
H, I, L and M) 
 

Vol. 37 
Vol. 38 

JA009921 – JA009251 
JA009252 – JA009498 

2015-07-02 Special Litigation Committee’s 
Appendix of SLC Report 
Exhibits Referenced in 
Supplemental Reply in Support 
of the Motion to Defer (Exhibits 
Filed Under Seal) (Includes 
SLC Report Exhibits 298, 394, 
443, 444, 446, 447 and 454) 
 

Vol. 41 JA0010002 – JA010048

2015-07-02 Special Litigation Committee’s 
Appendix of SLC Report 
Exhibits Referenced in 
Supplemental Reply in Support 
of the Motion to Defer (Exhibits 
Filed Publicly) (Includes SLC 
Report Exhibits 5, 172, and 195) 
 

Vol. 39 
Vol. 40 

JA009633 – JA009751 
JA009752 – JA010001  

2015-10-19 Special Litigation Committee’s 
Memorandum of Costs 
 

Vol. 41 
Vol. 42 
Vol. 43 

JA010185 – JA010251 
JA010252 – JA010501 
JA010502 – JA010588 

2014-11-18 Special Litigation Committee’s 
Motion to Defer to its 
Determination that the Claims 
Should Be Dismissed 

Vol. 23 
Vol. 24 

JA005750 – JA005751 
JA005751 – JA005867 
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Date Document Description Volume Bates No. 
2014-08-29 Special Litigation Committee’s 

Motion to Dismiss for Failure to 
Plead Demand Futility 
 

Vol. 18 JA004351 – JA004452 

2015-11-16 Special Litigation Committee’s 
Opposition to Plaintiff’s Motion 
to Retax 
 

Vol. 43 JA010602 – JA010643 

2014-10-02 Special Litigation Committee’s 
Reply in Support of Their 
Motion to Dismiss for Failure to 
Plead Demand Futility 
 

Vol. 19 JA004555 – JA004612 

2015-01-05 Special Litigation Committee’s 
Reply in Support of their Motion 
to Defer to its Determination that 
the Claims Should Be Dismissed 
 

Vol. 25 JA006011 – JA006045 

2013-10-03 Special Litigation Committee’s 
Status Report 
 

Vol. 6 
Vol. 7 

JA001336 – JA001501 
JA001502 – JA001554 

2015-04-06 Special Litigation Committee’s 
Status Report 
 

Vol. 26 JA006452 – JA006459 

2015-12-08 Special Litigation Committee’s 
Supplement to Opposition to 
Plaintiff’s Motion to Retax 
 

Vol. 43 JA010690 – JA010699 

2015-07-02 Special Litigation Committee’s 
Supplemental Reply in Support 
of the Motion to Defer to the 
SLC’s Determination that the 
Claims Should Be Dismissed 
(Filed Under Seal) 
 

Vol. 38 
Vol. 39 

JA009499 – JA009501 
JA009502 – JA009552 

2013-09-12 Verified Amended Derivative 
Complaint 

Vol. 1 JA000049 – JA000094 
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Date Document Description Volume Bates No. 
2013-08-09 Verified Shareholder Derivative 

Complaint  
Vol. 1 JA000001 – JA000034 
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APEN 
J. Stephen Peek 
Nevada Bar No. 1758 
Robert J. Cassity 
Nevada Bar No. 9779 
HOLLAND & HART LLP 
9555 Hillwood Drive, 2nd Floor 
Las Vegas, NV 89134 
Phone: (702) 669-4600 
Fax: (702) 669-4650 

Holly Stein Sollod (pro hac vice) 
HOLLAND & HART LLP 
555 17th Street Suite 3200 
Denver, CO 80202 
Phone (303) 295-8000 
Fax: (303) 975-5395 

David C. McBride (pro hac vice) 
Robert S. Brady (pro hac vice) 
C. Barr Flinn (pro hac vice) 
Emily V. Burton (pro hac vice) 
YOUNG, CONAWAY, STARGATT & TAYLOR, LLP 
Rodney Square 
1 OOO North King Street 
Wilmington, DE 19801 
Phone: (302) 571-6600 
Fax: (302) 571-1253 

Attorneys for the Special Litigation Committee 
of Dish Network Corporation 

DISTRICT COURT 

CLARK COUNTY, NEV ADA 

ELECTRONICALLY SERVED 

07/02/2015 01 :34:38 PM 

Electronically Filed 
07/02/2015 01 :54:36 PM 

' 

~U.~R-~:-.. j.~~ 
CLERK OF THE COURT 

20 IN RE DISH NETWORK CORPORATIO 
DERIVATIVE LITIGATION 

Case No. A-13-686775-B 
Dept. No. XI 

21 

22 

23 

24 

25 

26 

27 

28 

• 

Ill 

APPENDIX OF SLC REPORT EXHIBITS 
REFERENCED IN SUPPLEMENTAL 

REPLY IN SUPPORT OF THE MOTION 
TO DEFER TO THE SLC'S 

DETERMINATION THAT THE CLAIMS 
SHOULD BE DISMISSED 

01: 16462889.2 1 
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01: 16462889.2 

SLC Description 
Report Page No. 
Exhibit 

Certificate of Amendment of Articles of Incorporation of EchoStar 

005 Communications Corporation (Jan. 16, 2008, effective Jan. 20, 1 - 11 
2008) 

172 
Transcript, In re LightSquared Inc., No. 12-12080 (SCC), Adv. 

12 - 188 Proc. N. 13-01390 (SCC) (Ban1cr. S.D.N.Y. Dec. 10, 2013). 
Post-Trial Findings of Fact and Conclusions of Law, LightSquared 

195 
LP v. SP Special Opportunities LLC (In re LightSquared Inc. ), 

189 - 364 No. 12-12080 (SCC), Adv. Pro. No. 13-01390 (Ban1cr. S.D.N.Y. 
June 10,2014) 

DATED this 2nd day of July 2015 

J. Stephen Pee (NV r No. 1758) 
Robert J. Cassity (NV Bar No. 9779) 
HOLLAND & HART LLP 
9555 Hillwood Drive, 2nd Floor 
Las Vegas, NV 89134 

Holly Stein Sollod (Pro Hae Vice) 
HOLLAND & HART LLP 
555 17th Street, Suite 3200 
Denver, CO 802 02 

David C. McBride (Pro Hae Vice) 
Robert S. Brady (Pro Hae Vice) 
C. Barr Flinn (Pro Hae Vice) 
Emily V. Burton (pro hac vice) 
YOUNG, CONAWAY, STARGATT & TAYLOR, LLP 
Rodney Square 1 OOO North King Street 
Wilmington, DE 19801 

Attorneys for the Special Litigation Committee 
of Dish Network Corporation 
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1 CERTIFICATE OF SERVICE 

2 I hereby certify that on the 2nd day of July 2015, a true and correct copy of the foregoin 

3 APPENDIX OF SLC REPORT EXHIBITS REFERENCED IN SUPPLEMENTAL 

4 REPLY IN SUPPORT OF THE MOTION TO DEFER TO THE SLC' 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

DETERMINATION THAT THE CLAIMS SHOULD BE DISMISSED was served by th 

following method(s): 

Cl 

Electronic: by submitting electronically for filing and/or service with the Eighth 
Judicial District Court's e-filing system and served on counsel electronically in 
accordance with the E-service list to the following email addresses: 

Please see the attached £-Service Master List 

U.S. Mail: by depositing same in the United States mail, first class postage fully 
prepaid to the persons and addresses listed below: 

Email: by electronically delivering a copy via email to the following e-mail address: 

Facsimile: by faxing a copy to the following numbers referenced below: 

... 

Holland & Hart LLP 



JA009636

7/'212015 E-File & Serve Case Contacts 

E-Service Master List 
For Case 

null ... Jacksonville Police and Fire Pension Fund, Plaintiff(s) vs. Charles Ergen, Defendant(s) 
Bernstein Litowitz Berger & Grossmann LLP 

Contact 
Adam D. Hollander 
Jeroenyan Kwavyegen. 
Mark Lebovitch 

Brownstein Hyatt Farber Schreck, LLP 
Contact 
Jeffrey S'. Rl!99 
Karen Mandall 
Maximilien 11Max11 D. Fetaz 

Cadwalader Wickersham 
Contact 
Brittany Schulman 
Gregory Beaman 
William Foley 

Greenberg Traurig, LLP 
Contact 

Holland & Hart 

Holland & Hart LLP 

6085 Joyce Heilich 
7132 Andrea Rosehill 
!OM Mark Ferrario 

• • •• c 

LV GTDocketi ng 
RRW Randolph Westbrook . 

Contact 
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ROSS MlLLEA. 
·secrota·ry of S.fiite .. 
204 No.rth Caraon Street~· S~ 1. 
Carson etty·I ~eVJ:tdn. &9to'i-42119 · 
(775) $84"5708 
WabsttQ: ··~cnriar)*<}ffriate.bit 

Filed in the office of Docu1nent N u1nber 

,;:;:;;.?',L_ 2008003377 4-24 
Filing Date and Ti1ne 

. . . . . .~ . . Ross Miller 01/16/2008 3:40 PM 
Secretarv of State Entitv N u1nber ~ 

State of Ne,rada • 

C6744-1995 C·erti·ficate .of .. Am'e·n·dment 
{PURSUANT TQ,NRS.7:8:3~~ AN.D.78.3QQ) 

. . . , .... 

§eftfmi!I. gt··A~·1mtmtnt .m:·Aftieles:.,Q.f-; tn.G@mot1tlgl(t·. 
· · · .... fp[··t!1vada P.r:Oftt:.C2mm:1t,.Qns. . 

:tP.ur,s·UJlnt::10 N.R$: ... 7Q~:~~~::•~·~'.78.3tlO .... ·A n•r.tssuann& ·.of .. Stoekl. . . . '.' 

..• ,. . . 7. . . . . 

,2~: ~ artid.~-':f:\ave ~.~Jl ·~~r:®rtde<i~~s :f oitows (provide: an1Cle.;-;numb.ers1.·"'lf. :avat1able)r 
.A~cl.:··1.:·of:t~~.A~iJ~~··Dl~·1ne~fp.O'NIJiqp'~:~; .... ~~·:~; p(q~i4~~~:rdti(~~:· --. . . .. . . 
, The·[l~nic:=tif'the·:~~·mn &hBlr~~mJj~~OlU{=(~)RiP~noN .. {in~·~~~·Qrnii6#~; 

. . ' - . · ... 

3.~ ·Tue. v.ote·, .. ~\l w,hlcn·fue".$~~knol.~f.$.:.:~ticl.~~iriif :Sh~~$-fp·,·1n~ t».fPOratiptf •ntitfin~}':ttiem io. exe_rcise 
a1 te.ast a· ~Qtffy ·of ·the:.VO~ltig;-:P,Owefl ... or:;s~~.-g.temer·:ptQppftiQf\ :()f::tf1$:"\l,Gting.]~i()~::a5:.:·roay .. :be· 
·req~ifed ·ifl:tne ease .. of .. a. ·wte.·.t>Y··ctaMe&"or.··s.eoes~ or·:as may ~ :J:~q~tr~ ·t>Y.',tt)~.:.pfqv~:~:~~ ·qflhew 
arti°"e$,Of 'iti®qi()~ti.f#n~have· V.oteC:tin<tav.or:·ot. the: amendment.,l.s:: '. . . 20&;Q~9.~~ s~i-cias,· a: 'S~ . 

4. Etteetlve date ef :fin_ng (clptkl.rtalJ: 
........ 0 0 •• ; : : 0 ; 0 0 0 0 0 ·---::·_':" ... ·:-:. H ......... 

x·· .......... ____ ......... _. . .. .. . . . .... ' . 

*lf:.arl~ Pf9Pqsecl $mel'.K.1.ro~ot:w®.i~r~1~er .or l;ha·n~· Ei.ny· ~pret-ereilc~ . .or y rela~.:.cx othe:r.nght::g~ve:~,:.~' &t:i:{ clas~·Q.f-~a.s: <>f.. . 
~:nnsta.ndtn9 $trares~ .tt\en:~·afliendmenl mu:st bet'·aP.Prove.d·~y· ~ , te~.1.~:~d~lori::to.:lne ::«Sfflfn:i-aj{ve:.vot~ ·~·~~Js.ij··~~ 
of tha ho:~elli .9(~hru~ ~nti~.g,,·mej('Jiify:of the·vr.>ttn9. P9Werof~achdass or' series affeeted .b.y.ttte"affl.~t'reger~$$· 
of !il't'Jtatsons or ~stncllons· on, tJie vatt~ 'PJJliiet me~eQt · · · 

IMPO.RTANT: 'Failure. to include any of the a:b·ove:-in.formation :and $~millne ·prop~r·fees·may 
·cau·se::th•~ f).Rna. to be rejected... · 
This fonn rnus1 be 1+ccornpl)t1Jed by appropriala 'fse~ .. ... . . . 
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. ---·---------------------------------------

l)F 

l~CJ-iOS'fAR CbivilvtltNJCATl.ONS ·C01~!,0RA.'1~10N' 

fPursuunt to ·s.ections 1s·~3.g5 and..:78.390 -0:ft11e J\tevt.1da ·Revised Stiltutcs) 

.. ·'Ib~. un~l'Sigr1ed1 ·be1}?:g .a dijly ~\Uthbrized .officer ·nf :EchoStar (:on1m\111icaiions. 
·cam-oration~ a Nevada co1pcrt:attt1n:(t:b·e ~'~9rn9:ratigP.~.J~ p~rs.µa:i». to. Sectio11S 78.:385 and 78~39Q. 
offti~ N~V.ad.fi.:Reyiscd S~atutes·(fue·•$N~~i') DOE$ ~tEREB:_y CER1"IFY: 

FIRST: ·'the· original Artitles of'~'lnoorporatlon :0:f:·the.·C.o.tpQration (the ''iArticle·s: of 
1ncornnmtio "'·\VU filed:" .. /'tb. the s·: .. ·. ·i;m·; ;.'of ·gfi;;~-. df'.'fue.:~~tme· :of· ,.:N·: ·ev.ada·":Ori·,"the .1·6.tl1 :(lay of I ~ In· J :" .. ',' • o "", Wl .. ,., ,, , • ~~.' ,, . ,. ™·~~ '. .'.", ,,', ,i.>.,,~ , , , ', , 

.Apiil~ .. · t-995 .. ~: :a ·Re.stated Artie1es·;of tncorporatlbi1 :o.f .tbe:::corpomtlo.n was. file.d 'With. the Secre'~ 
·af"~w""of.·ih() .. Sta.te or··~v~dA" Qlj ·~h~~:.~Qth .. 4ay·" of~)t~ .. 6~,. l99,_s;:~ti<Cetcl;fi.cate .of Amendment· of 
i¥ti~l~·~~ .. "Ittcorpo.ratimi of: the ·Co~on.·wa:s·· filed w1th.·the ·secretlry .of State ot~-.tbe'·State Qf. 

-.Nev.ad1.:::<>1l th.e·:·lo.tb ._<Jay· ·of:. J.~e; l9.9S~;· a . C~nfiqat~ ~f:.:l\~~dtri..~n~;p:f ·)\ti.~c.1~: -of;ln.~tP:orati9~ 
ortM::c;umorii:tioti ,w.ag=.filed wfth·"tne .. secre~·oi~"Stateof.':-tbe Swe of'.Nc·vw.iu·on .. fue-3··o·Ui day~ar· 
«iurtt.~··i:f9~2i:~··.C~fi'h.ate.:ot~.:Anie~dment:o£·~itttl~$~P.ttfuc.p~JXira\i9u:· ~,:~~~:·C<;t~ti_6.~ -~·~.~·~tll~-

... ~ ~~~~et~~.~~·:~~te ~f.~ s~ate o~.·N.~Vii,~:~rf:'!b.~.':~':Jst: ·&tjt of'Octtiber'- t®9r .. a €erlifiea1e 
)Jf.iJ\tnendment.:.:1)f "A.tticles: o&· 1nc.Q1p0rntion ·o:f'.tlie :·e\l.TPP.~tiQ!l;" w•:.-Qile4.:~:tll'·t~~~Wh ':·tjf~ 
S ... ~·t·:e· ·· .n:r·.f.1;,,,;;,;.. Stin" ·:-·,A ·Af" 'N· c·~·-a-·da·· ·..a· l. ·th· · e:=··~1;b ·aa-v .. ·o ... f .. Fe·~· ........... ~:;- · .. ~oon·· "·~ a· ..... c·: e· ·rt·· ·ffi·"·7··Y.o.ate· · ot'"'"· A.:.m·· end .. m:D·n· +··r.'t,J!.~. · ·"'- ,;·v ... ~ .. ,._ · ~"·-v · · · . · · 1 .... ":1.. . " '" ' . .. · "·· :,, · ·- · .c .. "· " · .. · ~ · ... .. .. ~ '" 5""' " 1f. ·u1 
•• -••• ••••• ...... ; ... ~,•- ··~····~. •oo '"• :. ~-.· •', • •• , ••• '.''. •• ~ •• 0 • OO•• "M'O ••• • • • ... :~ .......... '' ~ ~ • 0 ·~ '.·.- ... • '•" 0 

.~rtiei~: .. of.~tncmpotatibn .. of 1h·es'.C,Q.(p()rati~;n wM,.ftled .. Wiitb<the.·S~.~·tacy.~·o~;Si,a~ .. of~~.~·~~;:-:or·· 
... ~~v~ ··~Q.~ .~ ~·4.~1~· '4.a.Y. . .-q,f: .. M~~~h~· 4QG.Qi .::,~·~~:~~if~~· Qf ~~:o$nem" of Articles {j'f .. 
Inb0r.pomt1otr~ot~ the':Cor}loratlon. was Jl1ed ·.-wltfi:. ·the -.. ·s'ecreiacy:~t}f'·State .. ~t.:\h~'.:sta~~: -of·;Nev.a4R-Qli . 
~.~l~:~y.:of:r.vtaY.~ .. 2.®~~ · 

... $,~C-6.~D~ .. ·P~:t:Sljattt ··~=o: .. :·s·~'tiCit= Y.8~a9~: of: the:.':~~ .:ih~· ·B,Q~~ ~ Oif~:· ,Q:f' ... Uie: 
C:or ·nuion du! d. ited l .. • · 'f") ... ·u·= ....... farlb" ..... '··" ....... ed .. o.'.·; ....... dni·"" f (th i;;A' ...... gut') . .. ~.~.~- "· : ..... : .. . : .. .. .-r·:~t "Q:P ...... reso: utJQ~B:t-:l'. .s.e. :. Ulg·: "' .. · .. .- .:i~:J~r.f?pQ~ ... , .-:arne,p·. :.:- . ~n. .. ;. ·.: e :·.,;,.men~._ ... · :· 
·19 :~~~ ~9.~~ .'of ~'(~~:my~ra~~;f.of\.f.h·e ·cotperarloh,: (~)"·recommending the Amendme.nt-t0::~be~ 
stnekboJJ,l~::,pf'tJi~:· 'C,Qr,p9p;\Q~ :;~tt;~:'(tu)<$..~ldng .. t~9 ... : :~tr~~l -~9~:Ql .. -~:n.d.-:·f¥pprt;>val, ~d~l(:'llie 
~R$,. .. Qf '.~~~ h9~6t;rs :~[::~ ~*Jojjty" .. 0-f::t,b~:. otttstm1ding 'Shares· tif"'the· :'!Jbq;aration entitled. to vo.tc · 
th~reon ... 

T,:f~D·! ·tJl~;.:~el'.~· .. f#lr~µ.at.tlito· !~·a.1~tio~ (;>'f~~·:Jl-0~-~d of :~ittict~ ... of 1he .. :C.1'rpot®hn·, . 
the Amendm.e11t wf&S.:subn1itted .. to .a.- majority "Of"the ho'ld-Crs p-£_,tk~,,sli~~· pf:·: .. pµts~ng capAAl · 
$'!~~ :pt"·tP;~ ... C,0.iP.~~udn -~tititl~: µ, vQ.te ·tJ1e.r«>ti.'*· ·and· ·P.41'.$~f ~9 ~·cc~\on 78~320: o:f the· NRS a,. 
m~jcfn~y-·ot:-swjh hoj{J-ers voted"t.tf authot.ize·;the .-ain·encimenl.1-0, the.· .Articl~~: of inro1~ ratio.n .. of.Jhtr.· 
. CQrpp~tio,n .. , . 

l~OUJ'ttH: ,.Article I o.f ·the Art1cles of Incorporati:o11 "ia;· he~by· .amended to .Provide &, 

.fo·ltows~ 
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The.· name. of ·the corporation shall be l)lSfl ?\ic'f\'lt1RK ·COFtPORA.110N (the 
~~c.:orpEJrat:io.n ~~). 

f~IfrtIT: ~~rtkl'e 'V ·of the ~~rticl·es of "Incorporation ifl here:by amended. to proviJ.e ~·as 
t:O.llo\vs: 

i·. :'{ot~~g·~f.lig~~ .. 
. . 

{r,t): .. E·X'@t iiS :o~h~!V!~~ r~qu1red ·by .law or, }n ·any ·:Prefetted Stock· ·Stateillent 
and· Ceriifieate o·r:··nes~gnations, Preferences and l{ights (''~Certiflc-ate. of I~signations·'~j, ·'i\'ith 
res~t·:t~) all t11a.it~·~ tlP® WhiCit""$tockholders ~lfec.e1it.itled 'tO V91()·::.<tr to. wm·~ "st:pckl1oldera.-:•e. 
entjtled ttl-.gl\r.e.:.co:ase.nt~ .:tf.te holders o.f.any outstand·ing .S11arcs: of ·class· ·A ;(';ommon Stoo~-~c,·tass 
B Commoti StQck, ·:class: G ~o:qro.$..ori St~lt. :uriti Preferred· s.,\J"ck sh~ :vQ~e :t~~c.r '~~ho~r~ 
:rcguni· to 01·ass~ and.,eveJ;Y hoider of\any outstm1ding shut~~ of·. th~ Cias.s A CPmnl<1n: Stock.~-
CtnS;~rc· ·CQ.l1mton: $.tn~Ji:,$h~ll be: ~~t,iilect~~o cmst,,one y94f ~ io p~~$~~- 9.~:. :~y ··p,~9XY·fQ1""ca~~·~~"-Qf 
the Cl~s ... A Coml.tMl.·'·Stock and-':Class:~Ci.commoil ·Siock. held. ·h,y'~tlcb lroldet;."evety". h~fdef."::of 
~~y··q~$.Utn4iils .. :sn~e.s· ~~r::C.l~ ~;:q~m.nJ9~1 Si~l< .. sb~ll:~ entj-~l~ ,;~Q.i~~~ .. ::t~~ V.Ql.~·i~:~9µ-.q,· 
hy prox.y: fot:e*~lt:$~~~ pf;:(.!J~s::t!:~~rti'i;riort. S.took-~lie'l<i b:y;. such ·,h61de-ttand ev.:eq,~·:.holder of :a111· · 

> n ••,• ,•• • ,• ~ I , , ,• • ~·, , , , , , 0 0 0 , ' ' 0 , , , , ••' • , • , c + • • ., • - .~ 

o~t.li.n.g ·~hares of::~ref~n;pct :st,,.c~_,;s~l :lw :entit1et[·;f9. p~,. l~. ;~s® :w."J>.y: :prQ.~y fo~'. ·~q~: .. 
...-'t •• :..;;.H. A.;.C·.p~~~.J;;T:;..:..l s~c' ·k i;,;·;;,.J,;;;1 :.bcu .. ·'o~;,~h·: :.h· iNld .. ·~·r·. t'll. e· n·· ·un·· :,:be·r· · .. ~;tf"'<i."ri"lr."'t''i.ia.. S'-nAc:' ~J::.-. . .:i .t''n··· ... ~t.;;:;;._ ·:nnnl~·t£tbi:.i..·· 
~m.~Y.-::~.1: -.,'\f_~Yli~'-~' .. ~.~~-.: .: -~~y ·: -['1. ~:~~ . :·.: .. ¥ . ., "':" t · c, • • .·I · ·:wl ·:~Y.VI.~ • ... ,,., ·J.i·if.Ai · .. ~.U-n;;:.'.:~¥~'.U.. ·.VW: 

C~~in~tq·· ,~t-··~~·ns~·· ·,JiroN.i~-~ ]1C?:WeV<fr,~ lo :'.4ll~ ... ~v~r.it, ~of. ~l ~ci~~ge l.~\ ;-~~~j~\~f:·'~~, 
CP.~·rittlt~· .. _:.:t· '.L·· :·. fifit;.J'~~:-:·, .. r ... -,.···~1:--:Mif:Jtbrl·.,t.;·fi· .. ~::· ·.h.· .:.'fl··. · t:«Jt"··· ........ c·-.-:;c·· ..... ·mmott S1<.Jbk,~hall:'-be·entitte·d ttr ........ ~ .. ¥~·-··.·.-•·.•·~· ... tI~ ....... ~a.:-?.0 -~.l. ·.· .. · .. W..'-:¥.!.g .. ~._.SO ... ~lS' 0 
east ten votes.~~in.·pmO·n<or :~:Y·:proxy.-,ror·-.. :eacll:.,_Sftnn.!. (;117-"·0J~.~'.··$ ~mmo.n::.S.~~: heJ4 1by·.·$l9A'; 
hold~-~ As:tisddiliere~ ::-._;::~·0·cnaa -e af·Cofi ... ·.~ .. 1'1 ·ct:f the· .. Cri . ,, .. ':: ·lf, n meims-z.: :.f'.i\· .. hll ,.!:ttansaclff'm or ,. .. -... :·, ·:···· ... "" ."' ....... -. -~; ... ., ·· .. ---- .. •cg· ... ,.... . ....... ;~-. · .... ' ..... : . mo~_,_ Q ................ , ............ : :\ .. ). . .. _:y. ·.'."·· ..... ·:·:··· .... .,, .. -
serte·s of ·mmsootib.~::1he;result o:f.Whieh· ·i~r·that ·the, Prioolp.al~- an_d-:the.ir· Relat.eil .~,P.ariies.:·\~ .. ~~.ch:-
t'~ ·.a~e~~h~iri#ftQr··,;4#~·~1,:Pr :Eiri :®tify:. C91llt~ll~~·,:l'Y·:l~ .:~ngij~~~~·~<J.::t~~~·r,:~.~~I~t~~l-Part~~~~; 
ceas~ :i:o .be: -.the: ~.l,endicial,o.wtters~~· .\asf :defined·· 1n. Rtil~ 13.(d). -(~'.)~·utidet:·.thc;-~Securitie$'CBx(;~i~"' 
Act. ·Q.f tf>~4): ~f .a.:t l:e.~~ 3,0o/.~~ .. of·.:t~ :tpta~· ,qli~lY Uit~~s ·gf :_th#. :.Gf>~m.•~9n .·~?..: .. tQ .. J:t~~:,··1)\~·: 
voting, pD'ver·-,ttte4eot:·,ai:.'least a maj·brlty'~·of :tbei Board cif.0

. Directors ·:of.·.:me Corp-01niion~:::·0:r :li•)~th~-
- ....... " ~. . . . . ~ .. . ~. . - . 

fi.~t':g•y 9n ··w.bicf.i. ~ 111~J9rify- .P.t'..-ihe ~n.1~~~-Qr:flie. ~~~ Q'.t'J!lr.ect9r.$ l}f~~e.:q~~P~*' *1"'~· »qt,: 
conti:ritiing: :d.{~ctots. -~~P.1i~1p~'is~~ .... m·eans:· ·c-iiarfe,s. ··w~ 'Ei"gen~ ,J~es · :.DeFmnco:, . and: ··David :L 
.M~$ku~U: ... :.llt~ajeu.~P~m~s~f~m<;·am1~ ·wi1h :r.c$p~ct .to any :P:r,it•~Jpal~ (Y:)·'.fhe·.sw~ ~ride~~~­
im~e~a~ fa~ily:·.i}.lt)"ttjb~r,:·Qr ~~cp:,PriP.:9i.Ral; ari.9 .:(;?)each trt1st~ corporaiiori-; partnetS~p~or' other· 

J· ~ ' .. ..... •. • . ' • . . . ., , • ' . . . ' . ' , . . 

011tity l)f.whieh:st~ch·Principal'beneliciritJy .hoJ.ds·un·SO% o·r,:mure:··e.ontrolling .. inte.rest~ 

. (b) :.A ·.4~9ttji~t ~rq·r. .... tf\~ :p,~_s\I ._of -~;1,ar.e~~ldet . '1neetir;i:g ~~~t · ~-unsist o~ a-
-rrt~jority·• of the:··votlng:JW\Vet of;the (!r.1.w•~afiQn. ... ·1r·a -~1uorun.l.-ls:._pr~c.t.lb ~:·:~Jrep_tiv.~,·vot~ .. of a·, 
ma1orlf ... of the votiri' / .... ,.:-.ow< .. re r .; ~·:·-t'·:i{ .. t .. ti;..·..;;.- ·.· : . . "'t" .. :. ;: ·: d"e. titled t ... rite on .. the:'Stib'vJ.~t .. matte.r 

·.'J· .. :. Y .. . . . ... 8.P -~ .~r ... P. -~~~~~. -~· ... '~ .111~ 1n.g .. aQ .... n.. .. . o v. ... . . . , ... . .... ,e~ , ...... 
shall be. the··act:~:if the':.~hatei.1<.tldemt;:-.urifess:tbe. voie ·ot.:a:'.gteater proJWrtlO:n or·n~~~,1s.-:·requi.red: 
_by :any'"pro~ri.~iops ::*q~~fu~ .~fi -~~ "NRS·· .:N·otW.tthst:andi~g _·,~an~ :P~~v~it>~. con~i,'tf;.tl··.iitj 't~·~ NJtS.. 
re<jttiring ·.the vote of-~shares· possessi11g two-thirds oftl1e·'.voting power of.the C0rporation°.to·'t~e· 
ac1ion,. ~bse.nt ~ _p1i?vi~'i9n .·~_ereJ!l 10 tPe:· -~oiitrn~)\ ·-in ih(t<~se;·9:J~·-~uct1 pio~i'~io~s· fil~ ~lmatiye: 
\'Ote of a.maj.orit)' .. Of .. the VOtmg·po\Yer shall be0th.e ·act of:the sbarehoJ<.1t.'"r$.; 
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-··----- ·----------------------· ---··--

(c) f-iojdt!J'S. of c:onltDQll StoGk shall not be entitled to cwn:t.·date their V<)tCS in 
the ole·ction. of directors and shall not be. e11litlcd to- any' pree.tl1_ptiv..: rigl1ts to ac.quire ~hares of 
any class -or series of capital stock (}f tl1c Corporation~ ·St1bj-~ct t<l any p·refcrential rights of 
hQI'ders-o:f Preferred S.tock,t holdet-s of Co1nmo.n Stock ·-matt be entftleci tc• tecefve ·their ·prQ !fl.la 
sh·tu-e~r, ba~ed. i1ppn the tlUtnb\'r of shares .of Cpmrn.on StQcl< ~~d. b,y· tl-1ei:n!!. of sqcb divid~nds. or 
01;her {ljstri-btttions --as 1na)' ·be <leclu_red' :by tl1e B<>ard of Directors fr<1m tune-10 1in1e and· o~f any 
diS.tribut~ori fJf .th~. assets of tl1e Corpon1tion upon -its .iiquid.atio11,. ·di$olution ·or ·\vinding ltP1 

· wheth·e1· volt1nm1')~ or involw1tazy_. · 

.(~)- :&..Ph $ar~ o·f 'Class _B c,o_trim(}n;:s.toqk. Sll~ Ql~s. ·.c GQlllllJ,on ·,Stoc.k sl1ru! 
be--- convertible' at -the··aption of~-the h·oider therc.o:f int-0 'Cfass ·A c·oinl110.n ,·stook-of.ihe·Corpotation 
.itr--~cQT.tltin~· vvith ·this t\.rticle. Y.. .. 'ln. o.rde.r to·_ exere:1$e· the v.0:nve,rs_i9r;i_ ~t\;.tl~g~,, ~:l:°Jio lde.r ·p(= Cl~s 
B_ 'tommp,1)·- StQf:'k ot Class- c Common· Stock- shall Sttrrendet the ·certificate evidencing such 
Class: ;a:- Commo11 ,Stock or c?tass C. <:-01tUU011 Stock:ttl-\be::Caq>Qta.tlon a1-.. !~:-:pr.inpip~ .qffi~e; dµly 
tj~~~*<.l t9'_:tpe_ ,G~rp.Qratio.n Qt,. i.t:i the case:· .. o.f tmcertifia.~ed s~es.;. inStri&t the Ctiiporntion~s­
transkr ·.~g(mt lo:··s1Jrtm1der Sl~h~ shares .to the.Corporatrott.and, in .-ei~--cas~, .. a~ct,mpani~d .\\y· 
W9.~t~t-rt~tib~ :to-.··m~_,C.Q.(pQr=a1i~ th~.-:(h~-:Ir,)J~~r :tn.ett:9.f-:-.~~~~$: ·to. '~qn,vert ·a s}:>eci'fied P.<>"rri<lrt or· 
a.ti or:·auch shares·~ diass:--13· c --mm ---- sio 'tc-o··_:t-~Ci-..... ~.e-·co~m-011 ·S.to~k-,..con:..JAri:e.d-at,the-oniion'·of . . . . . . . . G on. . C . . . ...~ . ... . _ _.,,~ . . .· .C .... - . .'I'>--· . . . .. . . .-r . . . .. 

tn~- n~t~r g~U ~-... P.eem~- to hay~ ;l).e~ ;co11vey,tea· "·:on. l~' ~@~ ::(}f · ·s:urt.endet nf --the ~~rtiflcj.t*-' 
~.rescnnn;g such s&ares/:-~fe.t :,convetslo_n'.-ln ~accotdanee :•,·,i,he; io~~(jfug· _-provi_st·on~r-.0.:r:t .(n: --~th.e 
~.::;Q.f---uneettificatoo shares· :on: the da ,, in.- which-:: the t1'o ··-- ·'.-ratto'i1~!t :tra'nsfer a· ent ti1~eiws - - . ... - . -- . - . . - --. . . ., ..... _. - -- . .. -JY . . .. -. ---· .. -- ....... -.... :ma .... . . . .... - --. .. - . g . . - -. 
instruction .ro.·:e.fi'e.ct··a book cney·transf~.t?::to ti.'if::;--C~rtra~o~; ·and-.at.sudtr·time--the rights .of ttie.­
h 1a· .:£ ·.h ·c1 n c · · ·s: .,~ · c·1- -- 'rt'(··r.-.:- · -·.- -. - s ·, ·--1_,t; · . .-.:· .• ----,;;t;;_ ·h Ja'·-- ·11ai1 · -· ··---o ... _.-- .. eJ.: (l-:·:' .. -~: · .· . --/~i.~- :- .: : . __ ':,9~m<>q, .. ::. ·J99_~ -~or .- __ :_ ~s~_;._~ .. : -~:qm~-q :·~ .:f~~ ~;-,=.~p.~~ -.. _,_B- ··: ~~:t\. ~ -.. " .... :~:: 
~~:~~'1; --~t;_f~:-::~M.~l--tt;e tre~i:e4. Jbr--all-:J:>ill-pose~r-as· th(! :retom holder- df:Clt1ss A: .. eommon .. ~St®.k: 
f$$g~b:~ 'Jl.PQD;' ~~ye~lOT:l~ ~"~f]_?r.~i~?;: :,'4;; .. j?:l~~-~pj-~·-·,9µ' Qr.: ~ft~· .the .'C;tirtY~Q~ ,(~~~,,--~· 
CPfP:~~~9.~ ... ~PBl.l __ ;~~:·-.-aj14 :n.~( __ ~(.>~l:iv~r=:t(} su~b: 110.ider a.\®ttlfi:cate or :certificates'..- f(}l'~·ffie, 
nwnhr-~ o.f'·aus..1~·A: C.0..n.unon St®:k is~hle --~pon-.-.9~:fi:V~Q~:.P~_JJ.l~lf,i•P.f~(li,~~~PP.ux?."~~~~9~,:~.: 
~i4l?fif~,-~~11~ to '~ff~t a bool(·· ~nw.=·--~n:?.f~- · ~o --r~f,l-~1~:~ue.~;. :--Ctas;~-,,A-:·C'ommdn, ··:Stodk ... issU&ble~ 
~p.on. ~c·onvers}on)'. ~o~puted to -the: 11CBJ~esi 0ne<h~th: .or···~l MJ. ;Sh.~r.~ iWd:.·- !=l ;i!~rtjnb3~: ~­
~#t1Jtl~-~~~-9r$~~~~~itY-·tranS.m f6t··me._.~ce·:of C_-~~s?u. ·o.o.mt11on-.. $t®-k_.,rit.CJ:nss:.c __ t.ohmltfri· 
. stock. -sitrrettdered~;-if.-a~)~,;.-noi so converted :into Class ~4- ·c_<unmon, :Stock~ _ 

__ _ {l>) ·p-r:~ · C.lass ·a:: ·c.~.~>~.mon· .:sw,e;I<. .~m4: G18$~t ~, c~~J.ml.lPn $took ~~1 -.be .. 
convertihtc·· futo'.;ont} share -ot:t:~lruts·. A-.:=&mmon Std·c1f,-,fbr each··silttte of-Class -B Comn1on- Stock. 
or·:.::;1-~-JC,:::c~~mm9tr,:~®.K; ,~o ~~v_erled .. (the ~-c()11ve~io~-J.:~t~~"l• ln::_th~.-~~eri~ th:~ C()rp,o~~atiorr 
shall at--a:n-y time -subd:tvlde o·t· ·split its outstanding Class--A .. :C.ommo11-Stook-~ .'in.to· a greater number 
o.( ~1:.~:.-: cir _ .. _d~~~{U"e tmy tiivjcJ~nel. p~~i~ ~o----Cfa~ -,_A:· CP.m.mon StQc_k, ·die .<;p1'vetS,iof1 _.-Rate in. 
eftoot immedl-ately· prior ·to .such -subdlvbibn:~ .split.-ar:-·ctividend: ·shali be' .. proportionateiy inc.rcas'cd, 
JUJ.d:._ conv~r$ely ~ Jn. ea~ ·--the: ·ot1tstandin:g C:iass 'i\. Common ·stoek of th~ GbJPOmtion .:sfutll be 
-combihed·.irite a.'·smrd.ler n~ber .:of shar~-~ -the Convcrslotr l~ate -i11 effect ·unmediately.· prior --tu­
such· coml->i1wtion shall be proportionately· d~c:rea.sea~ 

(c) Upon aft)! ad.j·u.stm.cm.of the C.on-versio11 Rat'e then and in each such case, 
-the Corpc>ruti-on· shatL giv~ written 11<>ti'c~ thcreo.ft by first.;.cJass mtiil,. __ postage'.prepaicl~ add.r~ssed 
to the registei'·e.ct l1olders of Cl~~---B Com~on Srock: ·~md-Cia:ss-'·.'C'-Cci1nnicitt.Stock at the addresses 
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elf such holder$ ~is ·s110\vi1 on the. l'><'.>oks ·of the ·corporatio:n~ wJ1ich tl{)tice shall !-tia1e the 
.C~onversion ·Rate r~sulting fr.o.rn such adJustn1ent. atld· t}\t'!. inc·rease or decrease~ if ~ny, it\ tliC · · 
number of shares receivable at such price u.pon "the .. torp~:ersion of (:lass .B (~01n.u1t»n St<Jck or 
Class l~ Con1f1t{lt1 ·St(1ck, setting 'fi)11.h h1 reasonable detail the method of-calculation .and tl1e 1}lct..~. 
upon which such calculation is based. 

(d) ·rhc }\()i<:lcrs. of-Class B .. Common Stock and. Cluss c: Cpqm1011 Stock .sl1all 
have the fo1lo~\~ing rigllts" to certain properties, .received ·:b.y· the. hold·ers of ·Class /\. Conimon 
Stock: 

(i) Jn c~se the· "Cprpo~iq.11 .. shull declare a divi~t~(i or d,istribut~on: 
Qpqn c~· A CUmtnon.· Stt)ck· ·~yable ·other tlmn in ca5h out. of earnings,- or 
StlrJ)ltlS: ·or ·ollwr'.than i_n,:·:C.fass ·A .. ·:common St~ck, then tberea.fte.r: ~l\ ho.b:ler of 
Clfil!s: ·S Corn.moil' StQ-~k·,, ur- ·Cla$S C. Ctl®non·.'Stock. upon· the ·conversion· tbere(lf 
will 'be. entitle.cl to ·reecfve the·munber :of."·shares of Class A .Ccm:m.t)n ·&m!k. fut<l· 
·which s-u:c1r :cfU$s ·a· Cbriim<Jii sro~k ··or .,ciass ·C Common Stock sha1r ·lie.'. 
converted·~···~fi:~.:iil".addition~"~;a;:·With~ut:pa.~;pt'.theref qr~ the· property '\\~llic1i .s~}J .. 
oolder.1,,lotud" have ~eiv~d :~.·~ .4ivid,~dt~f ton•ithiousJy :sirt~e tht; reco1i:l .. date··for 
·auy s11ch"·dfvidcild ur. .. distr1bution:.':·s.uen '.b<llder:, :(4\) fu.t~ been· t®· ~ro .. nel<!rlr 9f 
~lj~· ... ~~~~~~ :9~~::Cl~-~, .A ,epfuU)t)~ .. "S.@k: m~~ .~ived; an~r. (BJ: bad. '.f~c·d all 
di,1dends: ·or distt1hutl-0ns. :orlginatin.g .diteetly ··or, mditectl~r :n.om ·,sueb Cl~ .A 
G,om~o.n Sto~~· · 

1.il,. :Ir·::anv:: .. c. · ·;1ia1l::;re~f, ... anlialion ot"tetia·ssiti:cation <rl:':the.' ~iW-' Sto.ek \.. "'' . ... " .. . .... . @J't. -'" .. . .... . . \llJ . " .. .. ... . . .. . . ,..._.r,' 

of .. fue.-:.-dlip.oraliQ.n, .or.' ~iidtttiq~ . .-J)l.': ·m~s~. :o.f: ·~.~ C9wot:atiott- wi,th .. ·imQt1J~ 
·<i<>tt~AfJ:tj.011? :·9r .,tb:¥· ·S:~~·" ~f.: <·~ll:; .. 01; ·.·sµbs~·nti~.y.· ·at! o:t: ]ts·, ·uSScinr ... to· .mothet 
®.tiJdtatiun -.sha11.~~ .. ·::effeciedi'::.in ::su.tfu ~A ~~Y .;that : .. bQ.lde,ts-:.·af::_ .. Glf)Ss: .. A ~c~.J.:1,.'*-0_1~ 
StQ.~}{; .. ~~n:~-~ .... ~jt~~ 1() ... ·fet,~i¥~ .i§tbe~~ ·;s~c·unties ~or :a·sse.ts v,1·~;:~t~~t:·,10 or:-in 
c~eh31lge:.:"fnr"\U .c'.·ias:{ A .. :~m~· ·th:~n, as. rf ·C-on..diltJln .Of ·$U.ct:'h. ::l;'.~,g~~~l:P.n~.­
@l~s:ifi~\iQl.it c"<.i1J$t\ljdltion·~ ·ni ··· · · ·er·ot .sat~. lawful .. and· adC .. :0atQ.:: ..... ··ro'il~lttn. :shall .. . . • . . ........................... ~ .................. ll'.- .... -... . .. .. q_ .. P 
~ · «i· .. ->h ·& · '~"it ta·" ·r····ct:... ......... ~:c .. ,... s k. ..t··c··--1·· · _.c·· ·c , . ma _e··w .er:c ... y u1~. ·"" :ers o .. :~ .. '·:~.~~ ....... ·ommon: .top. ... ~.-: . ~.ass.: .... -.:~ 
St~~ ·sQ·~1=~lll.~tl~ ~ay~.~~·~gt.tt: to: :f.t:ceiV.e~_>m..J·i~u· :-c~t' ·ci~s A .. ;;C(?1n1nPJi .$t~k 
·at· =fh .. e.·, Corporttti<>n ~diareJy::ilief.cldt0re' :receiVab.f e· ~pon· :tlie. .Co.nv~lon ~·~r: 
sµ,~µ .. ·Class· B :·C~i:~Sttt_q~'::®.d' c1aa·f(Q;;€·Q'nut•ti:P Stt!.d4, ·au.en: .. ~$ of:st~~~ 
SCC\lrlt~eS.·lJt':a~.setS· as tfi~y:·:~ i~stted::or:~~Y,alJl~·-=~ith.respCc.f-" to":dr fu eiefla~lJ~::.for 
a 1lum~.'Qf .. 01J.t~tandin Clas.sA:Com.moh StQ.ck;·. _·µat.:·tiiihe.fiUrrihet: .. 6f.Cl~s A .. .. . . . .. . g ....... " .. . . . ... ., ., -· ... .. ... . . . . . .. eq . .. . . . . . ' ". .. . . ... .. 
Cp'ntQ:Jon,.;:S.~k.Jmmooi~te~.y>theretafore~ '.receivable up.on the coav@tsimi .. or·:·stJCh 
Cl~s. B. C'Ommon Sto.~~ :ar.(J· Cl~~· c .. Comm.9n-. StQQk· ~d··'.$~n :-~Qr~~-i~iio_~, 
. recJ.assif~~io~ c~~t1~tio11,, ~~Bet' or· '.sale,:. nt>t ·taken· pJace, and. in any .such 
c~ app~Qpriai~· pr9~~iq.n .. sbal_l ."OO,.:Jruµie ·vfi~: .. ~~~t tQ. t~ ·~ighti; .~d ... ~tetest;S <if 
t.bc ... ,1101deiS:,:of 1Ji~ .. Cl8$ :B common. St-OCk, and. Class· ·c·.t:onlhion Stock to. the .end 
tilat::.th~ pro.vi.slon$ ,here~f ·{1ncli1d.ing.·-wftbQ~t:Jimi~ti~ ·pr.o~i~i9.Q1f. tbr.· adjustqi~~ij 
of ~the CQn·v~rsion f{ate":"an;.4: ·of'. t~e· ·number of tihates ·receivable .upon" '":the 
convcrsipn· o!~"sµch CJtt$.S .. a: .CommQn. Sto~k~ wld C.l~s :G.·CQ!!un~n $to.~) S.paU 
therea~e:r be appti~nble~ ·~ ~ijrl·:)i.a~ µlny· be) :in, ·relatio11 to al)y shares of.stock, 

II H.,. . . . . . ' . . . . - . 

secunt1es .. or· assets thereafter· ~ree·emble upon. the. con·version· of· such Class B 
(~9Atu1:1.9~ St®k · ~md Class 'C: .. ()onmion. Stock. 'I'hc Co-rp·oration shall not effect 
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uriy such .reo.rganizatipn, rcc1a$i:ficntion~ co11Molithl1ion~ ni.ere,'fe.r or ~1ic, u11lcs.1 
prior tt> the C{)nsu.n1nlati.an thereof thc. s11rvivi11g. co·fl~oratio11 (if ot11er than th-e 
Corporati.on), the corporat~~.n rest1JtiJ1g. IT.oni 3tic.Q consolidation or the corporation 
ptttcha~it~ sitc·h ass~1s shllll assume "by ·writ1en instrument executed and maiied .to. 
th.e regist{;..'l'ed" ltof(lers of.the Cl~ss .. B :Cornm(Jll Stock n.nd Class C Co1r1tll<HJ Stock 
at ~be· last addre~ \>t httC.h"l~alders appearing .On".ttte· bt>oks <>f the· .Corpon1li'9n1 the 
obli'ga1ion to· deliver to .ruch holder~ $~Ch ·$h.ares of~stQok7" scc·urities or assets t1s, in 
a.ccordanc.e \Vith tb() iorcg~ing pro"V:i.s.iOtlS"' Sttcl1 :ho·iders may· be cnu1Jccl to receive. 

(c) ln case at any time:· 

{~ii) .the Co.moratioµ.:.~ll .. P.#Y any divi9e~~"payable 1n stock upon Class 
i\ ''Coinm.011 ·Stt>ek ·ot tiiake .an)~ disuibuti.on (other than.1·egi1lar cash: diyide1l<ls -to 
·the.ho1ders·p.f'Class 4 C~O.n .. St.Q~,k);·or:, 

{iv) ~e :comcrratl'on shaft offer :for .:sulX'lct'ipt1on .l#f£?·"·rata to· the .b·old~rs· 
·af ·class .A.. C(»mmon. St~.k.:·f.Uly· sdclitionnl·sh~es of stoek:. o.f· ~cl~$ ·et other 
rights; Of .. 

"(v) there: ·~hall 1,-e: .. ttnl~··.-c~pitai :reoJ!~iza.tio~ :red~$Sjficatiori , .. of: µle: 
·~pi.tat. stQc~ :~~f. 't~· C~m~ :9f. :.oo!W9U<ilali40 or .. merger af the:-.Cdrpotation 
Wi~· .qr::~~· of: nti 'or-' s.u&umtialty·"d11 ·t)f its. ~a~etS~ :to ·mtQUt(tt ~Q.rpor~p~Jl, 
.(~¥:\4~<.~ow~~eil· th~~t~· ·ff.ii$,·:P.~'ij$.mll ·'.~l.J~J.l *9i J'.~-~- Jqi.p.~~~1?1~ lo· the· m~g~. or· 
~·()~oJj.®tiQtj ,~f .. tb~ 0()tp0tati{)lt 1\'iitb .. ·o.r.::into ... ant>ibw ~c.p~mt~ .lt :f~l~~:W~: 
sucli roer.~ ·:Qr. ~Qusoli~t'h~ .·ifue .. -:"S,~P(.'f4~~ .~t" the C.qrpqratron ~immediately 
Wl.9i: tt1'~ !i\te.~·,· ~tlJ.~· or' -cori~lltlatiorf: O.\Vn· :·at 'least :g(}~ .·9f t)Je: .. :equfur C>f Uie 
:.c·om.Bined~.·entify); Qr: · 

• \,i.. 

. . (Yi~" tl.Je.fe shiji:·~·1*·,'.ar11.oiunmty :'orJnvotuntru,: disso1udon, liq\.rl®u<m":or~ 
"·w1ntil~g:Isp::t5f'the<C:orpo?ationt.: · ' 

. . . . ~ . . 

:th.e.~>.JU- .An1'":RA~~ ... or .m9f.~/p~f-~qe af~~~t9:~ .~~t~~ tb~' C.~fPQr®'9x1 shall 8Jw"·:writtc11 nolice;:by 
~t~~t~~>m.ail~:·:P.Q.$_1P~-'·prepalu~ addtessed·"·W. :t~~hti.iders·:.Q·f .cl~s·-I~ (;ql'.ll~'o:µ,.;Stpq,~ ~<l.'~Cl~~r G 
Common $to..ck~41:::1h~ addr~s,scs'.·Q:t. s.utjJi:;b(l,l~, f$;·sl.:l9JVD .Q.n ·~le:7b('k>ks :ot~the. Corpo.ratiai\ of .the. 
q~\~".9t,f Wlticl'.t!' '·,{1') the.books or:fue {j()tj:)Oratlon shall :clos~: Or·a~:reeo~';·sllall :~··t~~n·~Qt ·~ti®. 
·:dividel1Q~ ·dimrtbuti:Qn. :or. ·SP,b~r.lption. ·righ~< ·:or: :(~), ,sµqh r~Q_tg@i?4ti()~: .rec:twifteatie>n~ 
CQfi$~li.d~ti9.n, ~~er1. ::s9:l~,: ~issc)luti~~ Ji.quld~tion .. ":or ·~v'indin:g. :up.. :shall; Juk.~'.·J.lla~e;. ns" ·tb,e. :c~ 
may be. Such liotiee .shall. also:·:specify'~:.:~ut~ .. :~. ·Qt .. whiQh: ~be :h.o~d~.~',.of··Ct~~ -~ CommcJn 
$~ock ,o;.f t~9~d~.$J~1al_t participa~ µ\ :S,µch· 4i'Vi.d~nd~ :distrlbution, or.·subscriptiQr-l·"rigbts~ QI:·;:~h3ll"® 
,entitled to exchange 'thei1~ Class"A. :C0mn1Qn $tQ.C~· for ~Cw.iJics ·Qr :O.tb.er prop~y deliverable 
·~w~ s~~h. ·reotgtI~.:r4ftiPrt,. :r.ec.t.~sJilcat~Q,n~ ctf11solidati,on~· .merger, satei ·di$~"6lµtio11,..:l~q.µi®it0Jl :or 
wlndmg trpr:as the:.t~asc n1t)y be..: .Sucb·wrilt~n.n(i.~ice: shalt:bt .gf.vep ?~ .I~t··2e ~ys ptior·fi)'".the 
~cti<.1n "1n: qµe.stion ~.·a~d~ not''ie~s .. ~bap 2~ .days pri"ot ttl·'the··t.~cord date ·or :the· <late .. on 'W.hich.·th~ 
€.fitptll"afionls transfer' books :ate closed · itl ·te$~@.·)tf1#rew~. 

S]'.X7ll: :1\riic.le- VlU of (he. ArticJeS:· ·or·:in.cotj:xiratittn :is he1•eby amended to ptt)Vtde as· 
' . 

follows: 
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' 

.I . ..c~er1tlm~_Ackno\vlcd2einents; l).cfi.t1jJ~~· 'lfle pro·visions o·r this Article 
Vltl ·~ltmHt .. to the fullest extent pennitted. 'by law, :deline~te· the d·oc,trine ur ·~co:rporate 
oppnJ1unities:', as it a.ppUcs t~ tl1e ~ot.poratit)l\ define" ~h~· tjorlduct of ·ce~·tuin affairs of" the 
Corpotatio:n· 1J.nd its-·.Subsidiaries atl.d· the·Corpotar·lon~s.an-Q:,:i~'Subs.id:i.nries~ dkcctors·and officers. 
as··th~).~ t~ay Jn·volve Ec~$-tar H-0lding Corporation (~i:~cb9.S~r,') ·~1(i Ji.s. S\i~sidiaries, and the 
po\.vers~ ri·ghtst. dtiti~s art-d liabilities of t11<~ Corporati.on: un.d its .s.ubsidia1l'es··art<I the (~orporation's 
a;~1d. its 8ubsi<JJW,ies~ directors, otn~.ers ~ld ~n1p.toyees in ·.0911,nectiol~ there\.vitl1~ In roc-0gnition 
ru1Q .. ')~Q~lp~l)pri: tJ\at (a) directors aiid ofi1cers .. of the Cotporatldll: and jts .... S.ubsidiaries ma)' ~rve 
as:.directo.rs,.::o.fO.cers and· employees of Echo.S·t~r and it~:,Su.bsidiari~&~:.IbJ. .-~~ .Corporation arid its 
Stj~~~difJ,ti~s" 4it~(~tly <:it itrdire(;tly, rnay: c:~g~g~ and are exjX.~Q :tci co11tinl1c to· engage· in ·the 
same; S.'itn1kir .... or· ·related l.ines ot· busjness."as :those: 01gagcd. ln .. '-b.y .-l!choStar and its S"ubsidiari.~s 
~itt~9tb.er·':bµsiness activities t~1:t .. o:verliq" \Vitti or: CPm.·p~~ Witb·'~.ese· in ... which" l~ch·oSlar and its· 
s:uhs1d1a8es may· eng~g~ (c)'t.b·e C·orporation M4· ii$= $ubsJ:di'?r.1e.s :may·.'~ave.-.;:in. i~.lefCS~ il)·:th~ .. 
s~)~.~: ·o.f b~i11es.s:,,9pp9rtuni~y .. ·.~· E.~~Sw"·~~::·fts'.·subs-iq~rie·~; .. .(U·) .. the .. ·co.rporation and: its·: 
Subsid:iarl"es :ma.y· ·engage Jn material .busl~as· ttails~ons· wiib. .. ecl\oStar·: .. and .. its· Subs.id.huies> 
j.J1~lµgj~1g,.wilbq.µ:t lini:ii~~iop.~ ~.eceiyi'.Qg s~rvi.c~~.frc;J,ri.; prQ.vi.~n;g·.:~fV~tj~ .. :to ·or ·bei~g..::u>si~grufk.ant­
e\tstomer or ·s.tt.p.plier to ':Ec·hoSmr·.artd its s·uh9i.dh1riesfJu1'l ib·at ·the C.n~~t.iIDl, :SCbPStnr.,.a.J,Id/ot 
o.~.:::qr:;·:mom .o~'·tliw.: .r~~thte. s·t,h~idblrj~$ ·riia.Y, 'b®efit. fr9ril s~~: ·tr~~~~.~ ·~d :(~): .. ~· tt). 
oo~s~~enctf .. ·oft.tl1e foreioittg, ·it'.is.:,1If·tbe ... hestJnteres.ts .. ot·~ C~t"<)n. thai..,·the righ1S ()f~the .. 
C:o~jiQn 'W~~t~1s. $.u~·ldi!lti~·,.)~n(:l·:.:tb~ 4.~ie~.- ,Qf·;tt'1Y · 9j-~ ,<)~· m:n~'~ :Of~· C9rpt).~tf oil or 
Ab:Y.·:·qf'~·~ &li.h~4.~~~~ .. -:::~ 'a~t~mined 'and-. .delinc~e£l Jn·.respect :~of (X;}c:&ey·'. ttamactioos .. :between. 
ih~ Co:ri~d(ln": .. Q11d tts $.utm~~:ari~ •. :91r:t~ Qlle: .·:bn.nd·, :a.n.d · .Echq$.• .. :~ .;~~ ~E>$j~~e.~,. ~ ... the· 
~tt~~<t-.:;ajl.d, (Y.J~·:a,ty -·~~tii:\t: ~~iiom. .. or ~rn·~~rs ~~:.ma,y :t;e presented: to o.lfice!'S .. mid; . 
.. dife.otei:s .. 0{· t~ ·C-orpo~tr(;l.n ·an4. it$ .. S·µb.~.idi{lf;i~s, '.qr~ Qf.. w.b.~h :s.\lch:·'P.ffic.ers or. (li.r~ttt$ j~y. 
othet:Wise .. · meo!nc··· '°a\\'Btt'.: "vmch ·:": :te.ntmi ·,.trnri ;·'di'· ·~:.=:s, .6t: ,, ... nttuers: ~,,, :oonstitute· .business. 
ci~tl~ Ofihe'6tl;;m:tik'-0r ~y-:!Jfits.S~fili~es~:~J-fu:.~~n;Qf (h~iblmetl~ to: 
·,ue: .. :~derlved.~· .. oy '.llie·I:CIP.tpomtion. antt· it.s. : .. S:µbsidfuries-. ·tmo:ugl1. :ns'.~contmuect:·co1itra~tuali e.orp.or-&e· 
·miu.:"h~~i~~::r.t.l~ikt~ :w.Iiit. EcfiQ:s·:~::mi(r-:·iU,isubsidiaries~,ant1~~~r ::111~·.;t1enefihi io ... t;e" d.eri.v.ea tl:r ~: 
·c· .... ·'·:""riit"""t1 ... 1id .. ·"it'·' 'SUb. ··d· ......... b" the. · ... -~1u·, .. , ............ , ... , · ... a~ .... ,· · , .. ffi: · · · ..... t the .. ·:.IDPP .. , ... ~Q. ~ ... :._., ·.':·,.~" ·""·· .. ·~~.Jun..e..s._ .·Y .. , ... p~~~~:, ... ~ ,.~f?~i~· ·~· · ., .... <·;.-.~: ~r o_ ... ee~ O· · . 
. :Cer.por&t.ion an'f lts·, ·s.ubsidi1lries ::ojr.persons· .:Wht>i;may::J1lso .. ·:·$er¥~:;f.to.1n .. ilo1c:·~~ .time.~·a.s (llr.ecJ.Qr:s~, 
.0111~:~m·:oo4 ~ffiplQy~.~s· 9f :liqn.o~W.,r=::or ~)' .9.f::i.ts:" s·.u~sipiajtie~~ AAf:.:·ptc'ri·ij~~t$·.:~f:lhl.~ .. ~A.:rtict~·y111 .. 
shfdl~ ·;to ... the: Jtiliest:e&tenl pennJtteu .. by: :taw ;. re.gµJ'ate: aud:::,:d.etw~. the c-0ndu.ct ut"the b.JJSi •.. ~d 
a:ff al($. ~('the C9~ra~iQp·;an~ it$::. Su1J~i$.!l~ ,in·:re.l~~,~f.>~ ~o· '~4*o:~r ·~n9"J~~ Sut;,sidiatj~s~ ~ ·4~: 
·slitli .eoiidttct and· affairs .may.· lnvofve EcboSia:r~·s. a.nd· its "St1bsi'diaries:,·.directors, :0ilicers nt.td. 
:emplpJ.·~~' a~d .. , t.l~.:"·:PO:Wt$; i:1~,·:·'dutj~ ~Q.g.'.1ia.bilil~~!;i of ·~~·'Qg~rai~q~ .. :~d i~~ ~'t1~sj_di'tj~~ 
~ :~~1r-· :~15~~1l·v~ .. ~~fi~s. :"ili<l direct.ors in· con11ecti·o:ti :ther.e,~ifh· and.: in :connection \vith :any: 
·.po.tentr'1i :b11!sine·ss .. ".'PPPQ.rtu.riittes .. ·.of· th~ · CQ.rporat~on .. an4 it:$ :$ul,~id.i•ie$~ Any pcliSofi· ~pur~~ing. 
o~ ·ot~e1~~e ucql~iririg· imy .. :.sh,ares .or· p.~piuu. ·~to .. ~ ,of the Gbrpota.tl6n~ or ·aiiY: interest ... thtr:ein; 
shall .be ,d~eni~d. io ·have notice of and tp ·h~v.e consente.d to, the. ··provi:Si.ons; ;o_f this ,Arj;'iclc. Vtl.I. 
"FO,·~ put?.J"aes of. th~ A:tticl~: \11.If ,. ~~c~·~ntl'Ol';; :nrltt, de·rivativ·e terms 'rn'e.ans the· posseS!-iion of the 
pqwer "to di'reci .'or. .:eause the direction of .:the managemcl1l ancl pplici.c.s ~f a··, per.so11, w.h~~~ 
thiiiugh tli~ possession of ·voting secl.1rities1 by contract t~r othen'1J.se-; ~d """Subsi'diaey~· mea·ns,. 
wit;h regpectto" any person,. any· other perso:tt that such .fi.rst ~rson "direct,~y .·or indirectly· .:c<mtnl~$~ 
Rc(er:e~~~s ~. th'is Arti~le Vlfl to , .. directors:\,, ~~officers'' or ucmp1Qy<;es,.; · of·~ny person sha1l be, 
·deeme:d.10 1nel·ude ·il,osc .persons \Vi10 hold ·similar posi:tlo~ or exerclsc: Similar p.ow.ers and 
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aull10rit)/ \~'ith. respect to .an}1 such person that is a limited .li-atlilit)' c~pru.1y, partnt:riihip, joint 
venture.~ ''r t\{hur 11\)n-c():t.poi:~te t.~tity or any close corp·oratio11 go.verne{t directly by. its 
S1ockh(1lder:-:;. 

.2. <:;,g_{iain_ .Agrt~tr!Cnts fUJd · ~fr~n.sactions T?~l1!!.i!.t~~l- !'1<.l· conlrtict; ag.reemc~ 
atrrn1ge.n1e11t or ttansuctlon (-Or an}~· ·amendinent, 1110<.lification t)f tenn·i11a.tlon ·thereof) entered into 
between ·t·he Cotp0_f.11tion. a;nq/~: any ·o.f -its· Subsidiarit'"S,, on the 01:K: }.1n11d, and Echostar and/or 
.any of its Subsidiaries: on the ·other ·hand, before EruhoStar cc~lsed t.o be a. wholly-o\t\"1"1ed 
su.b~id:iary (1f tl1e Corpo1~t1"on .sbAfi be:· VOl.d.: ·or voidable .c~r l)e con~idered WlJ~l' .to tf1e corpor~tion 
or _a11y ot its Subsidiaries:.for the nmson that .Echo.Star or a·nv o~r its Subsidlaties ls. 'l part)' tb~.reto:r 

' ' ' •• • ' ' ' • ... • I 

or because .·,any directors·, office:r:S: ·or· e.rnpioyce·s· of E.cl10$'t~ or a '$.ul>s'.i<l·i~cy ?;f :~:c®~~ ~: a. 
party theretQ., ~r-··beca~~e.,.~y ,~i~e;ctors~ .,Qfflcers :01 empl<Jyees ·of F.clloStar or' a :SUbsidiant JJ.f' 
EchoStat were ·present'.·.at: or·partieipat.ed··m·aJ1y 1neeting~of the .b.oard. pf dh.".ectoci~.··~r·.c,Qµ1Jrtl~~-· 
ther~p-f, , of .Jh~= ·qoip~)~~-c,~,: :Qr·· tl.~~ ~:~Ut.4 ·.of ·dlrec.to.rs!' '9.i .co.t1Ui'i;ittee · tbt!itof~ ·. cif: aay:·.suli~-idiaTy.~'of · 
the C~01por.atfo1~. 1tiai-· authorized· the c.ontracti ·.u1treementJ: ·.Wa11ge.ine.11t 'o1· uani~c.uJ>n. {or-'Jny 
amendment~ nn:idi:fication:::or: Jt?rin.in.atit>n:.th,\f.:recif)~· :or bccause~hi~ her or their .y,µ.~~-·we.re.-Q?unttd · 
ibr. sJich. nu·r;m,)$C.~ ·: ·Tnl:. C'ot,p~w&itinxmay fro.m 'time to, . ..time. miter int<;f ·and p·c-rf()rJ'n,, and -~·tiuse.:'·:9.f · 
permit .an_y ot its ·s'.tlbaicH~i~~ te· enter into ru,\4 perlbr!Jl,. one ~r :;.n9t~ :cqntr~tctS_, .agr~m~n~;.. 
a~1lirig~~ilen~ .()~ -~s~Q.i'jS: (qt.~ :~n1endmerits~:: :modifications 01~:: supplet®111s· tl'lereto}. ·w.itb 
Bcru>Star .or.:..any:·s·ubsidiwy :th~reof:'llU~~i, .. (~i::·whJcb..t.~e Cq~porit~pi1 .. pr a,.~µ~idJU.ey ft~~~:of). 
the one··· ·h4';AM- ··.an:d: Reho Star ·.c;if. :a .. ·SttbSidia~·-·. the~<>;J'": otr the: other'· hand. J:Kr:ree; to;. ~swe· m: 

. •.. . .... .. . . ~,l~ . . ........... ·. • .. - .... ,·.:., :.. . . . . . ;,.,1. . ·~ . . . . '· ~· . . -~~-::?~ .. 

eo.ntraets; agreemenis, amm.ge.ment:t:or<tnms~t1®.s. ·.pf ~Y Jdnd J~r. .µ~t~:~: ·Wi(J) '~-~ 4?~\let- f$f,'·: 
'We~~ ,tQ ~Q~l¥:{e; -~~ ~: :t~f~.~~:~ ~~~~;l·:QB..·9i.':w·:'tirriit, or ... testr1ct"·mefio··.contpetl.tio~~ ·with .. eae1i.. 
-:Q.ther~ 1nc1Udlng: 'W. ~;;lioco.:t~.: ·ana .:~$.};· '.fu~ir. ·:.rc~t·iv,e .d~.f;.tpr~~- :,9·ffl'c~~ ~·; :e.r~q-~ . 
..(~l~c1~ilg 'iU,iy. :"·$~b ·.~t~ '.')Y.liQ:: jtf.e :{li.t~~tot~~ ·Qffl:~~s '6.t' ~piQyees . of; both).. to' ·:_altoeate;'. 

.... " -~..... ·,lfi. . ·~ .• . :i... 'h . 'T. . tn'' fJ. . 1·1 .. . , . . t. ···"· ·. '·~:...';;I ·t;,y· ... , b · ·-· · · · · · -· · · · · kiC · · · · · · · · · · · · · · ;11 · · · · est · · .~t.A;.;u · ppottun-1ttes. -tw.~ or:;to .. re et<Q.pportunrt1es.-tt?:~·;.-eac ,Qt er:-. · .. ·o: .. e.·:µ,· ..... .-,:~~1~ -~,: ... ·.> .. ,. " · 
]a\v· .. no:· su . h. :·· .co11tfu..Ct . :,ff.· ·· · .·. :·f'. · ...... * · ··~·· ·. · .,. ,. · ·:e.·: · 'ent ;or l.a · .attsaction, i:'oot ,:anv such -nmertdltienu ·· . . . .,._ ...... c... . ... · ....... · ~ .. gr~ .n~.~~-. ~.S .. ,µ.t... .. .. . . ... ~ ..... - . :::·. ~- , .... t. 
m:o·dit1catfon.s r .. :s ..... '. .. ·temenu)· · .: ~or· ,:tJle::_;,· · '~ ... ,. ·· ·· · · · · · · 1··:n · 11 ·· t·b .. ·:t:be .Q.: ·· · · ra"lfo.n ':Ec:hoStai.-·or-' arl·y·:.: , . . . ... o upp , ., n p.iv1~urmMce . e ea .. y ,~ .. . . .o.rpo ...... _,, ...... : y . .. .. .. . . ,: .. " .. . 

Subsidiary :fif.Jbe, C~Q.u Qr<E~,h.~S~, .sl•~JJ.J:f~, ~Qtl$i~~i~q :yp~µ:an~ to :W)y··:ifi~uc.im;y~ wty.: 
o.~~ tO'·-.tli.~·~*!°-~a?pOrati~1i (ot'. tb:- al!t · ·SubsJ:di°ruy'·.-.ot the:. tforpomtio~~-.. ~m' to. ,an~· stoekhoJ.der.':Qf ·tn.~. 
Co1poratian. ·or _any· t1f:;_it;s.-.:Su~i<li~e$): l?J';~y ditec10t··.()f.. o .. ffi~ ot'" t~- CQtp9r~ic:>.~:":(:9.!. ·~)! ~~:. 
4~ect<ir; ::o,r .om~·: 'of: ~~-~y.: $uosrdim:Y :t)f:··,the Corpotation). who.- .is: .. als~.) .a :director~·. ·offic~: CJr 
. · · · lo. 'Ce/-:of J~chOStar:·· ... r--;. . · ; ·S h ·.: :i·.: , ·th . :.{: · .r· .. ,..i;._ ~- 4~·· ··11 ·-st. ext. ·nt. :.. .. ·'"11 ~il:·b_ ..... rawr .·no. ~ 'J. . . . ... .. . . . . .IJ .@Y .JJ. ... SlC'1l;;tty . ereq"'~ .... (;) µ.1\} i.µ. e., ..... , .. ···.e.!. ...Pe,~~~~ ....... . :Y . . ·.·· ...... ~. , . 
·diriictor :o.r··:oflleer ··of~the .. C.o : · ·. :·_btft+-r -~.. , . · 'r· · ::. · · s ··"i.: .... 4 

:..1: ·, ·.·. ·:· ·f~th· ·· . ~·-mn..n~;~ . · ~·~~-"' __, · ... ·.1 ~-':" ·,it::d.ire.Ctor . · . . .. , .... ~· ... , ....... , ..... ,_. . :·.tP. ... ;t. _Qn ~ ~Y . uu:1-.1wacy o .. e .......u ... ~~ ..... 1«f.:Jou. \IU..v JS a~ .. . .... . ... ,_ 
~·offieet:·.·.or .. emt'l:ciy.e~ ·ot~·f~O.Su.r:J>r· :~y·:$~bS,i<itary· .tlte~o·f .. shall l'u'\Vt'k·Q~ ·;&.~ un.4e.r ·:~iJY. fi(itj~i~ .. 
dutr. fp: J~ ·Cof:PQ.ni.t.i.on_ (o~ .. t.o .~y.:::sub$idiM)t or· th~f'Cor(X.lrmio:n,. or tl1 any .-stoekhold·er .of· the· 
C.b.rporation .. of a4y· o.f'~iis.'. :sub.siifi'arl.~) to ~tram. ... from .. :ijcf.mg t>n. ... · heMlj~ qf lb~· CQ.rP<>~f#ii>n 9r 
-E®ii~~t,. :Q.·~ ·:~;ny: pf the.it. :·re$p~~i:ve :Su~si4i~ti'CS~ ln re~pe~ ·.of '~Y surih contract~ et~me.nt,. 
attungeme11t .. or· ·trartsactibn- .:·or p.e.rfo·rming ;a~y such· :.~conirac~. ~ugr.eem~~t, arnmg~ent· or 

.. tran~~tj:qn m ·a~~or,daooe. w.fth .. .it$ .. t~ttf1$ artd··.~ch such .djrecfpt '.o:r. 9flicer· of the ·.C·o.tporatioh. :or 
.·.any si1bsidiar;~ of the. ·cfuporation .. ~who.:;ls. al~o a .. directo~, o:fii"cer' or:.em.ployee Qf'l~~ost~r gr .~Y 
Stlb~iacy. -~he.reof _s,b.all ."'b~ d.~~4 .:t9. b.ave ~<;t~<l .. ifl. gotxJ . .-faith ,?fi.9.·-i~1· ·,a ·~net· SliCh· person 
iea8oni\bly believed to be m·:or:not o,.pposed. to. i.he:·.best in~res.ts ·of·t.h~rCorp.ora.iion,. nnd,_~~ll_ ~ 
dee.moo not to 1~~'(; ·trre.~n.~ ·nis- ot ... ~·~ttfies· .of lo~~y·:io t~··co.rpot~j(}t1 ·aiiGl ·their respective 
stockholdel'S, .and not .to .·have derived .:an-:imprt)per personal ·bene.fi.t·th~Tetrom. 
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3. fA.rtiP."l- of D·irecto:ts and Oillci;rs Rellarding Po"te11tial Busines~ 
_..__......_.___..,_..,._ __ ..._¥ 4111--"'·-"I"' -- --•~1'# ._,It' , . 1 J 1 I . U $ , 

Qp,por~iU!tli£~: .l':i9~f .. iablli~v- tb.r. C~rJgfil.-8£!Jt..Pr 0111iss.iQfil. If a director ot .o.flit;cr of the 
C·ol1)oratio11 or a11y-·Subsidiary atthe-Cort-"X).rat1011 is offered, or otherV'<ise .. acquires :knowledge of~ 
a potential .tr~nsaction or m.atter that may .c·onstitutc OJ prc5ent a. business opportunity ft1r. th·e 
(:<>rporation-. or any of -its: Subsidiaries (any si1.e-h tran.~actio11 or matter~ n,ll<l a:11y sucf1 .aei~al or 
ptltet11.ial ·business·opp·o.11:nQit.y~ a. 0;vot~n.t"iafBusiness Op1)orttu1ity0

) .. such d-irector··or .oft1.cr:r ·shall 
to the fulie~1· extent ~~itted try .. ·law~. ·have no d·uty ot -obligation to .r~fer s-µc-h ·P-0~r;ntial l3uait1Q...~~ 
Oppp.rti1n.ity to the. C9~poration or any _ot": Jts Subsiditui~:s, ot to :re·frain fr01n retening: such 
l)otet1ti~l:BiJsineS$· -OppottUiu·fy tu:·any· other JK?1<son~ or tc) g·ive· atly~ uotif;e to the: CQrpon\tio1l ·oT 
~Y of .its StJbsid.1mi~···.~g~di~g _:~_h Pote11tia:I .Bl.isiness Opportunity {or filly ma-rt~r ·roJating 
tJ1e1-:eto), tlnq stu~h · director ·or: :bffieer· \"\ill no·t be liable f{) tlte C-0.rpo1·ation or any et its 
·S\1bsidiari.ea,, .. as a. d~tu.t;·· offi.~er;1 ·$t-q~~h<.l.Jd~ or -0.tlierWi.s~ :fot a,t1y' ·fail\lfe t(>_., rotbt: :$u(:h 
.Potei~tial<~~i~e~s OppQttitn!ty tb.'the. C'orpbration or.any o·f:its· Subsidiari"cs~ ot.fo.r·refemn:g:~such 
P:ot.ential . a·,1siness. -OppomJnity ;tp ~y··.ot:her .P~rs\)11, or .f(>r an;,. ia.ilurc 19 _._gi¥~· at)Y no:?~·e to- the 
C.orporati.o:n~ or ai1y ()f its ·.:Sµ.psidiarles: i:egardin'g sttch Potential Business .·opp.t)rtun1ty o.r :any 
matter ~lai.in~ th.eretQ,_ .-unie&~ all of· th~: -follo:\\irl·&.: con\ii~io:~"l··are satisfied: (Al:,fhe C.orw.tati?l1 
~as expres$~c;r·~ .in;~~s'$_ itj.:_:_:~tt:c.ij J~-~~~ .op_pon.~tilty; as;·.detettnin:ed .from tinier -ttf time b.y:ibe_ 
Coq,.oratio.n?.s :saa:rd: cJf. .Directors :as eVidenc~: :by resolut101JS. ~ppe~ing _:.ln. tht:· Co~r$tj't)n . .,.s · 
~.nu.teB-;·, @.) :su,tjh 'J:'O.i@tiia .--~~µShies$.:· ·Qp:Jl<>-tt:Unity was ·:e~pre$S~y .ol(eyea:."to -such .. tliteetor ·or 
<>.ftic~ seie;ly·:irf·hls or-~ii'er·eapaci~y M:a ·ffir~etor.or··.o'.ffi-cer of the .:G.o.~n ~-.--~. ~-~<lirAAtP:r :pt, 
"'d:!!1"'A · tt. ::s·· ·.t.....;.:· di·· · · .. ·f· ·~ .. ".tl .... · ~~ ·· · ·. ti .. · · · · · ~N ~'('I'·'"'.)·· ... · · · · h· · , -~~Kay· , ·· · 1ri."'.&& !.,.;. :a ·;line -of'·. 
v11.;.1~r :Qi· -~Y.. ·: .. _.Vu~l., ~- 9 .. -. -~~: :.~~~~ra .. Oil~ .. ~ , ~- $~~-.· · :OP.~¥-~~: ... J.'i~ii· · -~~~toi~ w 0 

· • 

~_iµe.ss:·:in.- ;-\Yld:~~ ~e:,~tft.ptini1:1<?~·~'-:an},t81~hs1diar.y or:th.e~:Cc>tptl1-ation is ~· btfr :~ 
.m~:J~ .. ~v.~f:-'jhe.]i.r:~,di;l]g\_cpiKJitipn$.·~~,;~tj$f:i~~l,·witb.; J'~P~~ tp:,·a· p~tti;~~~~··Pet~llt~.l>J3~•n:ess: 
~~ty~ \qi.~) #,h~l~j_ol~tral.:&siries.s. Oppt1i.1Ufii1y shttit·be .. ·rifi)!red~;tirsi/tb. the:Cu~~o~~. 
tn·._:,fh~:·.\e:Vfjnt -th~ prcet.d)ng e-0.ndltlPQ~/Jl~~·:-$~11.$~.:-~ ·in.~· G9m~a.tJ~r.f d.:e.Qlirie~ to::poif~~·~~~:; 
P.~t~~~i~ .:~~i1)e~~· ~J;WOm~~~~ ·th\#._.,~~ors~ ;ot'.ffcm :'and'· oti.1et. iftein bers· .. o:f inan~ement o.f··~e.; .,.. · · ""' •~.'l;n· t: ...::n· ·be ·c.;. .. ·- · " 'h. _. ... ·' te'· . · "" •. •· .,. ' • ... ·. · ., · ··'·'···1·· ... , .. , .. ' -~·-· . .-.- .• ··. · .. ··· .. ·· ., ;,;..·:.o.::.iJ ·th·.-·~ ~-~'..,tawv · :SJ.1tLlt'·. ,<1I.ee:~:t. .... ·~·,..11m:1~ .. ,,"~-.. ~sue · ~e lltlhl··Bus:m""S-~~ Qp1nnrtiltll =\l·.·(R)"'-" · 1~~·: o:w.n~:ru.iu..~ · },a.· . Y·~r: . ... ... . ... , . . . . . ...... · ........ · .. w ..... ~~~:.·J:.Wo. . .. , ....... .t.i ......... , . ···. . . . .. . ~ ~ ... :.r-':"'. , ...... ·' ,/': ..... ~!!"·· ...... 1-f. "'°· .. , --...... ·. . .. ..... ' .. . 
~aP.P.'.:.$bAP-.~*9l'.~J~m~t· l~~;:,~S~(.:o±~.any,::~~t~r~ ottlcet· ~f~oiher..·:metrihe2\nf·m~geme.nt.·-ofibe.­
Cm:p.o.ratio:n •to. ·eontfuu.e _:a ;:bus~ ::et.istl~ig ·-prl~ri tQ· :t:I).~ '1IID'? .. ii~~ .·~n· ~~ ,;_~f~ inwt.~t -~ 
~~j~~, by *-~--~rppr,a~ ·;rl!~.$ .. ,P.~.r~&~.l.i-:-.~halt ~1ot ·be·.-construed. to .. ·:~ -an)ranplo-yee of 
this.·CC>rporat1on.,(otherc-tlia11 .a di.re.ctor, ... offic.~r or .. merri®r·pf. man.ag~n1~nt) fr®.i·.~Y dWi*~wllic.lt 
ma.-·-:be civ1ed-to<fliis~c:·:'····.···rf .····· .• ;:· ···.·, · ) :·. . . . .. . ·. -. . . . . . ·: . . ... . ... ~-. J~J.:10~:~ 

4~ Am~c.4ne1U<Df_ .• lq.:~~1rr·. -Ni>,ititeratioI!, a.mendmet\t-.or-~' .'.Qr. ,;µlopti91l 
or··MY pr~v:i$ion :·in~p~iS,tent ~~it.~ .. '~ -p~i$ion of .~hjs A,riicle · Vl_ll: shall hat~ :~y·. <:ff~t -~n'.: 
(~). &ny· . .-~~~ment "l>etweerr1he Cotporati6n;;or. a ·s-ubsitiiacy thereof and Ecno~&~ar or tl:·.S\lb$.ii'U.acy . 
. th~re.of th.at:·'Vw"GS p11t~r~'1. io.~9,;_~'f:t?.r.e. .~l,l,.Jim.~ 'O:r .. -~y:~ilrisit.ctirin ~ntered i~to.-jrt c.o~~on._-wtdr 
t11e perfo~pce- ·of "any ·.suc"h.-·ugrceme~: ·whethet~ such tt~ti~action i-s entt:red im-0 'b:efo:te.:: or aft.~r 
su~h ti.iJU~', {:b) .uny 1=funMel°i.®.. ~~(·(}~ -.into· l;let\.veen the Corpo:f.a~ion:··:Qt a:::Subgjdiafy :$errof ancf 
E~~qS:lar or a sµb,aidiat;y·~hereof .. before· sticlt'time.,.. (c) the· a.llocatinn-orany ·b.'USine~;QppQtlµfltfy· 
betw.e.e.n · ih~_·· Cprporati<;)n·::w--··a S.~bs!dia~y -~~~Qf. and EcboSt~ or l:l->S.:lll>~idi'af.Y there~ ~~te·. 
·such. times or~;(d.J:any- duty. q1··":Qbiig;ttion ·,o.v.ted·:hy·'any. ·-directotllr·.oi'fieer .or·tlie·.-:Corpor.ition oi;.:·any· 
Subsjdiary·.-·of tlie Corporation (or' jhe.:.-abs~ncc .-.0.f..-any suqh. du.(y·. o~ -Q.pJig~•jon).. Wlth.-.~~~f'~;:_~ny 
potentt:ru ·bu~ine.~5: qpportu~it}es .of··:the Coq>otation· or· any Subsidiary of·.i-he Corpotation· \vhich· 
such .director o:r ·.nfii~ was:. off~red·, or oi .. · \\1hich m1ch director--J>r .·qff.i.cer .. crth~rwise ·:be'can~ 
awar~~ -~fofe st1ch .time·. 
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5. J.~cnunciatio11 .. Jn addi.tiot' t{), ar1ct .not\vithstunding· the lbregoing pro·vi$ions of 
thi:; 1\rticie Vlll~. a poteniial transacti(ln o.r blisi-ncss. opplH1lu1ity (i) ii-wt ihe Corpomtio.n or its 
Subsidiaries is 11ot financ.iaJly able, ·co-ntractuall~l iwrmitted or legally able: to ulldertake, or 
(2) th.at ·is, .from its naiute, f{tit in ·the. line of tl1c C~orporation ~ s or its Suhs.idiaries, bW>inesst .is of 
no practical ndvantage to ·the· Corporation or iis. Sttbsjdiaries· or that is one ill which ~e 
C0rporatiL'Il or its Subsiqimjes has .~ i~1terc~t ·or reasonable. expectancy~ sltall not~ in: any such· 
.c,nse, be- deeme<i:·tn ootlstitt.ne .. a coJ.P.Qrate· oppQ.rrtmity· belonging. to the C.o.rporn.tio~ ·<,)f any of Its 
Strbsidiari.~s~.-~d ~ 'CQrpQ-r~t.io~! ·Qr).. :be-~alf o~~ itself· ar1d e.ach Subsidiary, to ·the ·fullest extent 
permitted b3; ia'\\\ hereby renounces any intere::.1 i.hereiit 

.. 
6. Te:f.!U_-211~-- NotMth.st~t1ding ·Jlllything in these ArticJ~~ Q:~.lµc.0:rpcitatj~ 't.-0 

the· :f.!c'.)ntf'<lryl the provi,si()ns:· of ':Se01ion.;·2: and 4(a)·(t) <lf thi.i.}·· Article<v1n Shall auromatically 
te11-r1inate) expire and have no further force and efte~ from ~dafter· tbe <t'~1e on~vJl1i(!h :rio the 
Corporation dirc.:~lrif ._o.t·<t(Ii9~f:'.Js:.:a1s9 . .-~ f;;~~~ar·.directl>t~· o+ficer or em1~le?Y.ee~. 

7 .. Dce~e~ ~~~i:e:e~ .Any· person ·or eiitiiy purc-h~ing:nt-"(ith.e.rw.i::lP: .. ~u·q\tiring:;:·9r 
ob~:~iriitlg. ~y· inte~e~r~ i•l .. aAy::@pitul $'.(OC~ 'o.f :~he Co1p{i~ti.ori: ;~hall ·:he d:e~me(l to ·:b~~·,no$Jbe" and 
to have· consente<f·to the_.prov.is.ions· oi~iliis Article.-. Vltl. 

. :-s~ . S'evernhililJ~. -~the i'Qya{1(tjty· .9r un.enf.t'l~hl:l~tity: Of a.ny·.na~9~: ~si~ .. ~~~ · 
~ft:,\)i-.:;·a•·1y pt()Vi"$i01l, Qf '.tbi.~'f;Atf.ic1.e Vfi:f -$half.: riot .atl'ett the· o.tbtt; prO\tlsions .or·,parts ·hereof;:pnd, 
this. Arilcle., Ylll : :s~n..· be ··'-~nfo~d.. ]Q ~:~~:.·:~tmUfl). ·extent peirn}i.Siji'bki~ .. ~ 'the ·.re~~m.iµg 
_ptj)yis"iQ.~:,6.f .. th.ls -~~~·~·wn $.hMJ~-~-~:~n~tJT~·~·tbt>reby·,and tvlli :ren1ain in full force an(feffect~ 

·sEVEN~1mI·:. ·The .Amen·dment· ·was: ~.dul~ .adppted 1n. accm:~. ·ooth:/th~·.:~,~i$io11sx·of 
S'~~Q.ti$_·;7·f!t:~:Pi n.~~~- :~~Jtil~~~(J;;pf~/!i~$~: . . -. . 

·1~11e Amenditiem shail '6ecrom.ir:eff~ti\re 01t.Janua~~-20, ·.2.nol;~ 

. .. ... ~N' :·~·ttSS·:W.:fIE~P-t()1t;::1 have: .. :hetcunto-·set.~y'liand to· this ,:C-ertilicate--of' Ame.n.dmerit'.: ... 
o.f-·Articles. of Inc..orponrti~,~~n.~~mis-.jfl~~.-·d.ay, pf)<m~)~' ·200&.~ .... ·. : .·.· 

·Narne: 
·Ti.tle: 

R~ ·. ··: · , ·,on ·n·ods~-
~x~u ive'Vi~:e.~·Pre$id~t;: oc·nerill. 
Counsel· and· Secretary· 
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1 

2 UNITED STATES BANKRUPTCY COURT 

3 SOUTHERN DISTRICT OF NEW YORK 

4 Case No. 12-12080-scc; Adv. Proc. No. 13-01390-scc 

5 - - - - - - - - - - - - - - - - - - - - -x 

6 In the Matter of: 

7 

8 LIGHT SQUARED, INC., et al., 

9 Debtors. 

10 

11 - - - - - - - - - - - - - - - - - - - - -x 

12 HARBINGER CAPITAL PARTNERS LLC, et al., 

13 Plaintiffs, 

14 - against -

15 ERGEN, et al., 

16 Defendants. 

1 7 - - - - - - - - - - - - - - - - - - - - -x 

18 Unit·ed States Bankruptcy Court 

19 One Bowling Green 

20 New York, New York 

21 December 10, 2013 

22 1:19 PM 

23 B E F 0 R E: 

24 HON. SHELLEY C. CHAPMAN 

25 U.S. BANKRUPTCY JUDGE 
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1 

2 Doc# 69 Motion to Dismiss the Complaint-In-Intervention 

3 (related document(s}66} filed by James C. Dugan on behalf of 

4 Charles W. Ergen, SP Special Opportunities, LLC. 

5 

6 Doc# 72 Motion to Dismiss Adversary Proceeding Notice of Motion 

7 to Dismiss the Complaint-In-Intervention. 

8 

9 Doc# 83 Notice of Motion to Dismiss Second Amended Complaint 

10 (related document(s}74} filed by James C. Dugan on behalf of SP 

· 11 Special Opportunities, LLC .. 

12 

13 

14 

15 

16 

17 

18 

19 

20 Transcribed by: David Rutt 

21 eScribers, LLC 

22 700 West 192nd Street, Suite #607 

23 New York, NY 10040 

24 (973} 406-2250 

25 operations@escribers.net 
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1 

2 APPEARANCES: 

3 MILBANK, TWEED, HADLEY & MCCLOY LLP 

4 Attorneys for Debtors 

5 One Chase Manhattan Plaza 

6 New York, NY 10005 

7 

8 BY: ALAN J. STONE, ESQ. 

9 MATTHEW S. BARR, ESQ. 

10 KAREN GARTENBERG, ESQ. 

11 

12 

13 AKIN GUMP STRAUSS HAUER & FELD LLP 

14 Attorneys for U.S. Bank and MAST Capital Management 

15 One Bryant Park 

16 New York, NY 10036 

17 

18 BY: 

19 

20 

21 

22 

23 

24 

25 

PHILIP C. DUBLIN, ESQ. 

DEBORAH NEWMAN, ESQ. 
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1 

2 KASOWITZ I BENSON I TORRES & FRIEDMAN LLP 

3 Attorneys for Harbinger Capital Partners 

4 1633 Broadway 

5 New York,· NY 10019 

6 

7 BY: DAVID M. FRIEDMAN, ESQ. 

8 CHRISTINE A. MONTENEGRO, ESQ. 

9 

10 

11 KIRKLAND & ELLIS LLP 

12 Attorneys for the Special Committee 

13 601 Lexington Avenue 

14 New York, NY 10022 

15 

16 BY: JOSHUA A. SUSSBERG, ESQ. 

17 

18 

19 SKADDEN, ARPS, SLATE, MEAGHER & FLOM LLP 

20 Attorneys for LightSquared Ad Hoe Preferred LP Group 

21 Four Times Square 

22 New York, NY 10036 

23 

24 BY: SHANA A. ELBERG, ESQ. 

25 
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2 SULLIVAN & CROMWELL LLP 

3 Attorneys for Echostar, DISH and L-Band Acquisition 

4 125 Broad Street 

5 New York, NY 10004 

6 

7 BY: ROBERT J. GIUFFRA, JR., ESQ. 

8 BRIAN D. GLUECKSTEIN, ESQ. 

9 

10 

11 WILLKIE FARR & GALLAGHER LLP 

12 Attorneys for Special Opportunities, LLC 

13 787 Seventh Avenue 

14 New York, NY 10019 

15 

16 BY: JAMES C. DUGAN, ESQ. 

17 RACHEL C. STRICKLAND, ESQ. 

18 

19 

20 

21 

22 

23 

24 

25 
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LIGHTSQUARED, INC., et al.; HARBINGER v. ERGEN 

1 P R 0 C E E D I N G S 

2 THE COURT: Good afternoon. How is everybody? Who'd 

3 like to start? 

4 MR. DUGAN: Your Honor, that would be me. Thank you. 

5 THE COURT: First order of business, Mr. Dugan, is to 

6 apologize to everybody for being twenty minutes late. 

7 MR. DUGAN: Exactly. We are very sorry for that, Your 

8 Honor. We were stuck on the train and we do apologize, we very 

9 much do. 

10 THE COURT: Second order of business is I'm going to 

11 identify who's on the phone. I have Ms. Iacob from DebtWire; 

12 Mr. Kronsberg from Cyrus Capital Partners; Mr. Pagels from 

13 Willkie Farr; Mr. Sanjana from Reorganization Research; 

14 Mr. Smalley from The Seaport Group; Mr. Wilson from Skadden 

15 Arps; and Mr. Brown from White & Case. Is there anyone else on 

16 the phone who wishes to note their appearance? 

17 Okay, Mr. Dugan, we're ready for you. 

18 MR. DUGAN: Thank you, Your Honor. Your Honor, thank 

19 you and good afternoon. Jim Dugan for Charles Ergen and SPSO. 

20 Your Honor, I do want to apologize again for how late we were 

21 in arriving to court this morning. 

22 THE COURT: Okay. 

23 MR. DUGAN: It is inexcusable. We felt very bad about 

24 it. We were stuck on a train, and that's no excuse. 

25 THE COURT: Things happen. 
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1 MR. DUGAN: We're sorry. Yeah, sorry. 

2 So, Your Honor, I just wanted to focus, because we•ve 

3 now been through several rounds of briefing, really in a death 

4 march of briefing, if you will, for the last several weeks --

5 THE COURT: Oh, let's not get that -- letcs not be 

6 that dramatic. 

7 MR. DUGAN: But it was quite intense. It was quite 

8 intense. And we•ve been through quite a lot of briefing and 

9 there's been a lot of pages submitted to the Court, and a lot 

10 of argwnents 

11 THE COURT: Can I just -- I just want to make sure I'm 

12 going to do this for each of you. I just want to make sure 

13 that I have everything --

14 MR. DUGAN: Sure. 

15 THE COURT: -- that you think I have. 

16 MR. DUGAN: Right. 

17 THE COURT: So I have the original memorandum of law 

18 in support of the motion to dismiss the LightSquared complaint, 

19 and then I have a memorandum of a law in support of the motion 

20 to dismiss the Harbinger complaint. 

21 MR. DUGAN: Yes. 

22 THE COURT: And then I have a reply for each of them. 

23 And I have a declaration that you submitted. Right? 

24 

25 

MR. DUGAN: Yes, Your Honor --

THE COURT: Okay. 

eScribers, LLC I ( 973) 406-22 50 
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1 MR. DUGAN: -- that's right. There might have been a 

2 declaration in connection with both LightSquared --

3 THE COURT: Exact -- right. 

4 MR. DUGAN: -- and Harbinger. Yeah. Okay. 

5 THE COURT: Okay. 

6 MR. DUGAN: So, Your Honor, let me just get right into 

7 it, and I'm going to focus first on the LightSquared claims and 

8 then on the Harbinger claims. 

9 THE COURT: Okay. 

10 MR. DUGAN: In essence, Your Honor, LightSquared 

11 asserts three claims for relief, although it's styled as four: 

12 breach of contract and declaratory relief I will treat as 

13 one - -

14 THE COURT: Okay. 

15 MR. DUGAN: -- because I think essentially, as a 

. 
16 substantive matter, they are the same; tortious interference of 

17 contract - -

18 THE COURT: Right. 

19 MR. DUGAN: -- and equitable subordination. They do 

20 assert an equitable-disallowance claim, but I think Your Honor 

21 has noted that's been dismissed with prejudice. 

22 THE COURT: Right. 

23 MR. DUGAN: So --

24 THE COURT: Although they -- and I'll ask LightSquared 

25 about this when they stand; although there is an oddity that 

eScribers, LLC I (973) 406-2250 
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1 there's a prayer for relief for equitable subordination but 

2 there's no count for equitable subordination. 

3 MR. DUGAN: Your Honor, you're right. I'm going to 

4 assume that they intend to submit a claim for equitable 

5 subordination and that~s what they meant to do or that's what 

6 in effect they have done, and address it in that way. 

7 THE COURT: Okay. 

8 MR. DUGAN: And we'll get to that in a moment. 

9 But I did want to start off with the breach-of-

10 contract allegations, and I think that those really are the 

11 most critical allegations that we're dealing with here, 

12 because, in essence, almost all of the allegations that 

13 LightSquared makes and all the claims that they assert come 

14 back down to the notion that SPSO and Mr. Ergen breached the 

15 contract -- or I should say SPSO is the one against whom the 

16· claim is made -- but that they breac~ed the contract when they 

17 bought the loan debt. 

18 And in essence, LightSqu.ared looks at two, basically, 

19 prongs to get there. I mean, the question really is, was SPSO 

20 a subsidiary of a disqualified company? We obviously 

21 concede 

22 THE COURT: Well, that's one formulation of how they 

23 get there. I don't think that it's the only formulation of how 

24 they get there. 

25 MR. DUGAN: Exactly, Your Honor. I think that the 
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1 contract itself, under its terms, would preclude SPSO from 

2 buying the debt or being an eligible assignee if it is a 

3 disqualified company. And the way they get to that is by 

4 saying that it was a subsidiary of a disqualified company, 

5 which is DISH .. 

6 The other allegation they make -- and this may be what 

7 you're suggesting, Your Honor; the other allegation they make 

8 is that Mr .. Ergen and Mr .. Kiser were agents of DISH and that 

9 when they were trading for SPSO and acting for SPSO, they were 

10 acting as agents of DISH.. And that's what I wanted to start 

11 with, Your Honor; I wanted to --

12 THE COURT: Okay .. 

13 MR. DUGAN: -- start with that allegation, because I 

14 think, when we look at the facts that are alleged and the 

15 inferences that ea~ be reasonably drawn from those facts, we 
. 

16 ·have:to look not just at the allegations in the complaint .. ·we 

17 certainly have to start with the allegations of the complaint 

18 but, Your Honor, as this litigation has progressed, and as the 

19 briefing has progressed, more and more, Harbinger and 

20 LightSquared have submitted into the court -- into the record 

21 before Your Honor, documents from other proceedings, in 

22 particular a Nevada proceeding. 

23 

24 them. 

25 

THE COURT: But I'm not going to pay attention to 

MR. DUGAN: Well, Your Honor, I think the law is, on 
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1 this, that to the extent that the allegations of that 

2 proceeding and the facts that are established in that 

3 proceeding are put before Your Honor by the debtors to shore up 

4 the claims in their complaint -- and that is what they•ve 

5 done -- Your Honor, I think the law is clear that it is fair 

6 for you to consider those docwnents as being part of the record 

7 before you on this motion. I think the law is clear that when 

8 a plaintiff attempts to attach documents from other 

9 litigations, and attempts to augment their allegations by 

10 inviting the Court•s attention to allegations in other cases, 

11 that those allegations in other cases that the plaintiff 

12 themselves asked the Court to consider and entertain --

13 THE COURT: But then you•re talking about --

14 MR. DUGAN: -- become part of their allegations. 

15 THE COURT: Then you're talking about something that 

16 feels more like· a motion for summary judgment, because if I do 

17 that, then I get into things that everybody has pointed to me 

18 outside of a complaint, and then I don't know what I'm doing on 

19 a 12(b) (6) motion anymore. So what I've been doing these past 

20 couple weeks is reading a complaint and looking at what 

21 inferences can be drawn from the face of the complaint and, 

22 frankly, ignoring everything that all of you have to say about 

23 Nevada, because, except to the extent that underlying facts are 

24 alleged in the complaint, I'm not really interested. 

25 MR. DUGAN: Well, Your Honor, I understand your 
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1 position on that, but I'd like to be heard at least --

2 THE COURT: Okay. 

3 MR. DUGAN: -- on what we think we now have before us, 

4 because we now have on this motion a pretty full record that 

5 includes their allegations, the documents that they have 

6 submitted and by 11 they 11 I mean both LightSquared and 

7 Harbinger for the Court's consideration. And we also have 

8 the findings that are in those documents, the allegations that 

9 are in those docwnents, that they themselves are saying, Your 

10 Honor, please consider this. 

11 Now, the reason why I think it's relevant, the reason 

12 why we should look at it, is because the point of a motion to 

13 dismiss really is a gatekeeping function. The point has a • is, 

14 question of fact been raised that requires a trial? The 

15 question really is, has a .question of fact been raised with 

16 respect to whether Mr. Ergen and Mr. Kiser were agents for DISH 

17 when SPSO bought the debt? Has a fact been raised that would 

18 require a trial on that point? 

19 And we can look at, Your Honor -- in addition to the 

20 allegations that LightSquared has made, they quote e-mails. We 

21 can look at those e-mails. The law is clear that when a 

22 plaintiff quotes an e-mail in their complaint -- quotes a 

23 document --

24 

25 

THE COURT: Right, I --

MR. DUGAN: -- in their complaint --
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1 THE COURT: I --

2 MR. DUGAN: -- you can look at that document. 

3 THE COURT: Right. 

4 MR. DUGAN: You can look in those e-mails. 

5 THE COURT: I agree with that. That's in the 

6 complaint, though. 

7 MR. DUGAN: Right. 

8 THE COURT: Right? 

9 MR. DUGAN: Right, that is. But -- and also, let•s 

10 for a moment consider Harbinger. Harbinger has itself filed a 

11 complaint in this matter, which they say they've done to 

12 enhance -- to further the allegations of LightSquared. In that 

13 complaint, Harbinger quotes from deposition testimony in the 

14 Nevada proceeding; they quote from a report that the special 

15 litigation committee filed in that proceeding; they quote from 

16 court orders proceedings in that case that make certain 

17 representations. 

18 And I think, when you look at the overwhelming weight 

19 of those matters, which the plaintiffs themselves -- and by 

20 that I mean LightSquared and Harbinger 

21 THE COURT: Right. 

22 MR. DUGAN: -- when you look at those documents that 

23 the plaintiffs themselves have said, please rely on this, it is 

24 part of our complaint, it is part of our theory, when you look 

25 at those things, they completely undermine the claim that Kiser 
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1 and Ergen were agents for DISH, because the entire Nevada 

2 proceeding is predicated on the fact -- and it's all over the 

3 documents that they quote; it's all over the report that they 

4 quote; it's all over the testimony that they quote -- it's 

5 predicated on the fact that the board of DISH did not know that 

6 Mr. Ergen was buying debt. 

7 THE COURT: But that doesn't answer the question at 

8 all, Mr. Dugan, because -- and I really was hoping to avoid 

9 having to delve into the matters having to do with the Nevada 

10 litigation, because I believe that, as between Mr. Ergen and 

11 the DISH shareholders, that's the business of the Nevada court 

12 and not here. 

13 But I could articulate a theory under which that fact 

14 doesn't matter one way or the other to the question that I 

15 might have to decide, which is the identity of interest, 

16 agency -- I can come up with any number of legal 

17 

18 

19 

20 

21 

22 

23 

24 

25 

I 

formulations -- the relationship between Mr. Ergen again, 

acting through SPSO here -- on the one hand, and DISH and 

Echostar on the other hand. 

So if you're citing to me the fact that Mr. Ergen did 

not inform the board until some date in whenever it was, as 

evidence of the fact that there was no agency, that's not 

I persuasive. 

MR. DUGAN: Well, Your Honor --

THE COURT: So that doesn't get you over the finish 
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1 line. 

2 MR. DUGAN: Well, let me just put it this way, then, 

3 Your Honor: I mean, if it were the case that Mr. Ergen was 

4 acting as the agent for DISH, he would have had to -- and the 

5 case law says this: the allegations have to show he would have 

6 had to be authorized by DISH to do something for DISH. DISH 

7 would have had to authorize him to buy this billion dollars• 

8 worth of debt. 

9 THE COURT: And perhaps by a course of conduct in the 

10 past, he knew that he had the authority to do that, that he 

11 knew that he had the authority ultimately to have whatever 

12 series of transactions that he felt were in the best interests 

13 of DISH, to occur. 

14 MR. DUGAN: Well, Your Honor, I don't understand 

15 exactly what conduct that necessarily was. I don't think that 

16 LightSquared has pl~d a course of c·onduct involving Mr .. Ergen 
• 

17 purchasing distressed-debt investments using --

18 THE COURT: You•re defining it that way --

19 MR. DUGAN: his money. 

20 THE COURT: I'm not, Mr. Dugan. 

21 MR. DUGAN: But that is the conduct that we're looking 

22 at now, Your Honor. That is the conduct where he's alleged to 

23 have engaged in. 

24 Frankly, I think the law is clear on this that the 

25 titles of Mr. Ergen and the title of Mr. Kiser is not 
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1 dispositive of whether they were acting as agents for DISH. In 

2 fact, it's what is referred to as a conclusory allegation. It 

3 doesn't establish that they did anything at DISH's direction 

4 with respect to these particular investments. 

5 Now, there are e-mails that LightSquared has -- had in 

6 its possession before they drafted this complaint, before they 

7 put these e-mails in the complaint and quoted them. There are 

8 e-mails -- and we can show them to Your Honor -- where 

9 Mr. Ketchwn of Sound Point says to his boss, about Mr. Ergen, 

10 he is opening up a family account, family money to trade, his 

11 money to trade; it's a family office, he's going to be buying 

12 LightSquared -- he has bought LightSquared with this managed 

13 family account, he's got someone helping him with this family 

14 account. · This is Ketchum. 

15 In Harbinger's original pleading, they said he was in 

16 on it; t.hey said he was part of the· conspi·racy. Ligh:~Squ.a·red 
• 

. 
17 doesn't use the term 11 conspiracy", ·but they 1 re seeking 

18 equitable subordination, Your Honor. They're not just saying 

19 this was something that happened and it was a breach. They're 

20 saying this was a conspiracy, it was something that happened, 

21 it was bad, it was fraud. It has to be near that level; it has 

22 to be akin to fraud. 

23 And when you look at the participants in that fraud, 

24 what they're saying -- they're not saying, this is for DISH and 

25 we need to be careful, it's for DISH, don't say it, but that's 
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1 true, don't say it. What they're saying is, this is for Ergen, 

2 there's a guy that's helping him, it's for his personal 

3 account. These are e-mails that LightSquared had; they quote 

4 from them. Do they quote from that part? No. But that's what 

5 those e-mails say. 

6 So, Your Honor, I think it's only fair to ·consider 

7 that. When we're we're looking at the inferences --

8 THE COURT: Then I'm in --

9 MR. DUGAN: we ask them to make. 

10 THE COURT: I'm in a summary judgment mo~ion; I'm 

11 not on a motion to dismiss. I just don't -- I don't know how 

12 you I don't know how I go where you're inviting me to go, 

13 and draw a reasonable line. This is quintessentially a 

14 situation, then, where we move beyond a motion to dismiss and 

15 we just have a factual record. And there's going to be a 

16 · winner anp t~ere•s going to b~ a· loser. 
• 

17 MR. DUGAN: I understand that that's your position, 

18 Your Honor. And I just -- since I'm here, to be heard out on 

19 the point - -

20 THE COURT: Of course. 

21 MR. DUGAN: yeah, I mean, that certainly there is 

22 law, and we've cited it to Your Honor -- it's obviously Your 

23 Honor•s call. There is law, and we've cited it to Your Honor, 

24 that when a plaintiff refers to a document, quotes a document 

25 like they quote these e-mails, you can look at those e-mails 
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1 that the plaintiffs quote .. 

2 THE COURT: Well --

3 MR. DUGAN: It doesn't transform --

4 THE COURT: even --

5 MR. DUGAN: the motion into a motion for summary 

6 judgment; it does not. 

7 THE COURT: For the purposes of argument and moving 

8 along, I'll accept your premise. But even if I accept your 

9 premise, I don't believe that that compels the granting of the 

10 motion to dismiss on that basis. So --

11 MR. DUGAN: Understood, Your Honor. Now, when we were 

12 looking at Twombly and Iqbal, just to 

13 THE COURT: Right. 

14 MR. DUGAN: -- bring those cases back into focus, I 

15 mean, essentially what those cases say is that, yes, we'll give 

16 you: the benefi·t;. of in·ferences; but the. i.nferences have t·o be · 

17 reasonable, they can't be conclusory and they can't be 

18 contradicted by other documents in the record or that you 

19 invite into the record by quoting them and referencing them. 

20 There can be no question, Your Honor putting aside 

21 how you feel about what we should do in terms of fact-finding, 

22 which I totally understand and appreciate, there can be no 

23 question that what these plaintiffs have done here is quote and 

24 refer to -- but by the way, not point out -- the parts that 

25 contradict their allegations in their complaints.. There is no 
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1 question that the documents that they keep asking you to look 

2 at -- which I understand you don't want to, but they keep 

3 asking you to -- completely contradict the allegations that 

4 they' re making. 

5 These documents and these findings say, without 

6 question, not only that the board didn't know; they say, when 

7 the board found out, they had an investigation done, 

8 independent counsel, independent financial advisers. They had 

9 a special committee, too, that they created to look into the 

10 issue of corporate opportunity. What did this guy do? But --

11 THE COURT: But, Mr. Dugan, are you really inviting me 

12 to take a look at how that all played out in Nevada? Because 

13 last time you didn't want me to look at that. 

14 MR. DUGAN: Your Honor, they're inviting you. 

15 THE COURT: So if you -- do you want -- but are you 
. 

· 16· te.lling_ me right now that I. should accept· their invitation to . . 

17 look at what happened in Nevada? Because R-

18 MR. DUGAN: Yes, Your Honor, you should --

19 THE COURT: You are? 

20 MR. DUGAN: -- accept their invitation, and here's 

21 why: because they want to have a whole trial on something that 

22 their own documents show is completely made up. And here's 

23 what I'm saying is made up, Your Honor. What is made-up is the 

24 notion that Mr. Ergen and Mr. Kiser got together and had a 

25 conspiracy where Mr. Ergen and Mr. Kiser were going to buy debt 
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1 for DISH. 

2 THE COURT: That --

3 MR. DUGAN: That's what's made up. 

4 THE COURT: That's not what they're saying. That's 

5 not what they' re saying. 

6 MR. DUGAN: They can't support an equitable-

7 subordination claim without fraud, Your Honor. Their 

8 equitable-subordination claim can't be based on an innocent 

9 breach of contract; it doesn't work that way. 

10 THE COURT: That -- I agree with that. 

11 MR. DUGAN: But 

12 THE COURT: But that's a completely different point 

13 from the 

14 MR. DUGAN: Well, we'll get to that point. 

15 THE COURT: -- from the three or four that you just 

• 

16 made. · • • . . ~ . 
• . . . . 

• 

17 MR. DUGAN: We'll get --

18 THE COURT: But that much I agree with you. 

' 

19 MR. DUGAN: We'll get to that point. But let me ask 

20 you -- let me make this --

21 

22 me - -

23 

24 

25 

THE COURT: Although Mr. Friedman might disagree with 

MR. DUGAN: I'm sure he'll disagree with me. 

THE COURT: -- but I can't tell. 

MR. DUGAN: I have no doubt. 
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1 THE COURT: I'm going to start to pick on him early 

2 today. 

3 MR. DUGAN: I have no doubt he'll disagree with me. 

4 UNIDENTIFIED SPEAKER: Take your time. 

5 MR. DUGAN: I have no doubt he'll disagree with me, 

6 Your Honor, and he should. 

7 But the point is that -- I mean, when we talk about 

8 agency -- I want to be clear about this -- I really think the 

9 agency allegations are more relevant to the equitable-

10 subordination piece than to the breach-of-contract piece. 

11 Here's how I get there: you have to have words in a contract 

12 that you don't comply with, to have a breach. Words in a 

13 contract have to be breached, to have a breach. 

14 So what are the words in the contract that say DISH 

15 and Echostar and their agents can't buy this debt? The words 

·16 d9n't say that.· Hear me· on this. The words do say 
• 

17 11 subsidiary". I know we 1 ve been up and down 

18 THE COURT: No, the word says that, subsequent to the 

19 amendment, that DISH cannot buy the debt. 

20 MR. DUGAN: That's true. 

21 THE COURT: Right? 

22 MR. DUGAN: Or any subsidiary of it. 

23 THE COURT: Or any subsidiary. Put the subsidiary to 

24 one side. It says DISH can't buy the debt, right? 

25 MR. DUGAN: Right. 
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1 THE COURT: So in one of the first rounds of this, we 

2 had some diagrams in a complaint that showed basically 

3 Mr. Ergen controls SPSO, Mr. Ergen controls DISH, therefore, 

4 DISH controls SPSO. It was triangular, if I'm remembering it. 

5 MR. DUGAN: Right. 

6 THE COURT: Okay. So put that to one side. So now at 

7 least what I'm reading in the complaint is that they do argue 

8 they're a subsidiary, that SPSO is a subsidiary, with a lower-

9 case S. I don't think they've entirely abandoned the upper-

10 case S definition, so --

11 MR. DUGAN: I agree, Your Honor. 

12 THE COURT: there's those arguments. But I think 

13 what they're saying now is Mr. Ergen/SPSO -- because clearly --

14 and I think there was some argument that, because he can•t hold 

15 the debt as a natural person, therefore, you should disregard 

16 SPSO; but people form·those· vehicles all the time, so I'm not 

17 interested in that -- but that Mr. Ergen is DISH; he's DISH. 

18 This is Pepper v. Litton, ironically, and there's an identity 

19 of interest and he is DISH and, therefore therefore, there 

20 was a breach. Not that there's an equitable basis to disallow 

21 it, but he's (sic) a breach, because he says he's SPSO but he's 

22 really DISH. That's what they're saying. That's what they're 

23 

24 

25 

• saying. 

So whether he's an agent or there's an identity of 

interest or they really are the same or it's a sham, that's 
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1 what they're trying to say. And in response to that in the 

2 last couple of rounds -- and you'll forgive me, I can't 

3 remember each time who exactly was here; I'm not sure if it was 

4 you or Ms. Strickland or one of the folks from Sullivan & 

5 Cromwell -- that, look, itis a public company, it 1 s a public 

6 company. Th~y have filings, they would have to have disclosed 

7 this, you can't say that a controlling shareholder is 

8 necessarily same as the corporation. I agree with all of that. 

9 But what they're saying in their complaint that they're asking 

10 me to give the favorable inferences to is that, under the 

11 circumstances here, Ergen is DISH, DISH can't buy, therefore, 

12 he couldn't buy. And maybe I'm giving them too much credit, 

13 but that's the way I'm reading what they're saying. 

14 MR. DUGAN: And, Your Honor, let's read it that way, 

15 then, and let• s - - . 
• 

16 THE COURT: O~ay. 
. . 

17 MR. DUGAN: -- and let's unpack that, because there 

18 are a number of elements to "DISH is Ergen, and Ergen is DISH 11
• 

19 I mean, there are a number of elements to that; the first is, 

20 there's a piercing-the-corporate-veil argument, or an element 

21 to that. I mean, it is not easy to allege a pierce-the-

22 corporate-veil claim. It's not easy to prove a pierce-the-

23 corporate-veil claim. 

24 For DISH to be Ergen in the sense that Your Honor is 

25 referring to and in the sense that you are positing that they 
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1 have alleged, they have to allege a pierce-the-corporate-veil 

2 claim. And how do you allege a pierce-the-corporate-veil 

3 claim? You have to allege a unity of interest not just on an 

4 abstract metaphysical level but concretely: same bank 

5 accounts, not really respecting the corporate separateness. 

6 Here we have no allegation of same bank accounts. We 

7 have no allegation that Ergen treated DISH like it was himself. 

8 We don•t have an allegation that anything Ergen wanted to do, 

9 DISH had to do. We don't have an allegation that DISH always 

10 did what Ergen wanted. In fact, it•s quite the opposite; 

11 that's why, Your Honor, I keep sort of referring to Nevada, 

12 because they've put in their -- and also because, far from 

13 Ergen being DISH, when Ergen told the board of DISH what he had 

14 done, they said, hold on a second, you did what? And they 

15 formed a special committee, not because they thought it was 
• 

16 grea~ that ·he had done this thi~g to help· them; it.wa~ ~ecause 

17 they didn't know.what he had done, and they needed to figure it 

18 out. That's not an identity of interest. 

19 Now, they hired independent legal advisers; they hired 

20 independent financial advisers. They investigated it. They 

21 did a report -- this is what the plaintiffs put in their papers 

22 before you -- a report that was based on interviews, that was 

23 based on an interview of documents with fact-finding and all 

24 this other stuff. 

25 Now, I know Your Honor is leery to go there but, on 
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1 the point of "DISH is Ergen, and Ergen is DISH", I don't see 

2 how you can get there on that record, the record that they have 

3 put before you. It just doesn't add up. Not only have they 

4 not put in their allegations the "DISH is Ergen, Ergen is DISH" 

5 predicate; they've put stuff in that undermines it completely. 

6 And that is the problem with that claim. It's a claim that 

7 they can't support, with their inferences that are plausible 

8 and reasonable to make, on the record that they have created on 

9 this motion. And that is our ultimate endpoint on that point. 

10 I mean 

11 THE COURT: And it shouldn't give me any pause that 

12 the treasurer of DISH was doing this for Mr. Ergen? 

13 MR. DUGAN: Well, I think, Your Honor, what they 

14 allege is that Mr. Kiser was acting on Mr. Ergen•s behest. 

15 Should it give you pause? You know, Your Honor, obviously it's 
• • • : 

. 
• 

16 a.f~Ot; it's a fact that they point to. But it's one fact in a 

17 sea of facts. It's one inference in a sea of inferences. If 

18 you're going to single out that one inference, you have to do 

19 it in the - -

20 THE COURT: I'm trying not to --

21 MR. DUGAN: context of what else is there. 

22 THE COURT: single out that one inference, but 

23 that's why you have trials, because --

24 

25 

MR. DUGAN: Understood, Your Honor. 

THE COURT: -- you have no dispute that the fellow who 
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1 was the treasurer of DISH was executing these trades. In 

2 addition, you have allegations made repeatedly that there was 

3 something going on with respect to the timing of the closing of 

4 the trades at a critical time in this Chapter 11 proceeding. 

5 You•ve got allegations that reasons were being given for the 

6 fact that trades weren't closing, despite entreaties from the 

7 counterparties on the trades. And those strike me as 

8 allegations that call out for the development of a factual 

9 record. 

10 MR. DUGAN: Understood, Your Honor. Now, because 

11 we•ve talked a lot about agency, I do want to address the 

12 manipulation of trades for a moment. Clearly the manipulation-

13 of-trade allegation is not going to whether the contract was 

14 breached, because there's nothing in the contract, even if 

15 we're talking about whether it was DISH or it was Ergen. 

16 THE COURT: No, we can asstime for th~t purpose that 

17 he• s an eligible assignee. 

18 MR. DUGAN: So then let's ask ourselves where are they 

19 going with that and what exactly do those allegations show. I 

20 mean, where they appear to be going -- where they have to be 

21 going with it is equitable subordination, because what else 

22 would it really be relevant to? It's not relevant to the 

23 tort - -

24 

25 

THE COURT: It'd be relevant to a damage claim. 

MRo DUGAN: But only if those allegations attach 
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1 themselves to a claim -- to a cause of action. In other words, 

2 those allegations, to give rise to a damages claim, have to 

3 attach themselves to a cause of action. They don't attach 

4 themselves to breach of contract, because they don't have to do 

5 with the contract and, as you say, we can assume he was an 

6 eligible assignee, before we get to those. 

7 So what exactly are those allegations attached to? 

8 They're not attached to tortious interference, because that 

9 claim is limited to the very first trade Ergen did, for five 

10 million dollars in April of 2002. Weeks before -- maybe over a 

11 month before -- LightSquared was even in bankruptcy, he did a 

12 trade for five million dollars. That's their tortious-

13 interference claim; it's based on that trade and only that 

14 trade. 

15 The only claim that's left that the manipulation of 
• • 

·.16 trades can possibly be relevant to is .equitable subordination. 

17 And what we have to ask ourselves is this: do these 

18 allegations of manipulation of trades -- do they really equate 

19 to -- do they support to an equitable-subordination claim? Are 

20 they anything like the kinds of allegations that we've seen 

21 support an equitable-subordination claim? They don't use the 

22 term 11 fraud 11
• They don't say that there was fraud here, that 

23 somehow there was an attempt to commit a fraud when Ergen or 

24 SPSO didn't close the trades on time. Harbinger did allege 

25 that, by the way, but that was thrown out. That claim couldn't 
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1 be supported. It couldn't support a fraud claim. They don't 

2 allege fraud. 

3 They don't allege tortious interference of creditors. 

4 That was a claim Harbinger made. That was a claim Harbinger 

5 made that got thrown out. The debtors didn't come in and say, 

6 by the way, this manipulation of trades has caused us to lose 

7 an expectancy of closing a contract that was firm enough to 

8 give rise to a tortious-interference claim. They don't make 

9 that allegation. They don't connect it that way. They just 

10 put it out there that they think the trades took a long time to 

11 close, that there's e-mail traffic that shows that the other 

12 side of that trade asked to close and it couldn't get it closed 

13 for weeks, sometimes, yes, for a month, sometimes for two 

14 months. Yes, there are allegations, there are complaints, 

15 there are e-mails about that. 

16 Do the e-mails say the reason why these trades aren't 

17 closing is because we want to screw up the debtors• ability to 

18 negotiate with"its creditors? No, the e-mails don't say that. 

19 They have all the e-mails, but they would have quoted those 

20 parts if they had those. They don't say that. All they say is 

21 that these trades took a long time to close. And I don't see 

22 that, Your Honor, under the law, as giving rise to the type of 

23 fraud, to the type of breach-of-fiduciary-duty-like 

24 THE COURT: There's --

25 MRo DUGAN: -- allegations --
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1 THE COURT: There's 

2 MR. DUGAN: -- that they need. 

3 THE COURT: There's no way of knowing that. If we 

4 take as a given that there was a delay in the closing of the 

5 trades for a strategic purpose, I think thatis something Iim 

6 entitled to know. 

7 MR. DUGAN: But they don't allege that, Your Honor. 

8 They say it had the effect. They say it had the effect of 

9 interfering with their creditor negotiations. They don•t 

10 say -- I looked hard for a part where it says they had the 

11 purpose, the reason why these trades took so long to close is 

12 because Ergen had the purpose, SPSO had the purpose, of 

13 interfering with our negotiation with trades. No, they said it 

14 had the effect. Effect and purpose 

15 THE COURT: Mr. Dugan --

16 MR. DUGAN: are very different things. 

17 THE COURT: -- you have to remember that I was 

18 actually here during this period of time, so I independently 

19 have a recollection of what was occurring as those weeks 

2 0 unfolded. 

21 MR. DUGAN: Well, Your Honor, now you exactly know why 

22 it is that we keep asking for matters that are not just in 

23 their pleading to be considered, because there•s a big mosaic 

24 of facts that we're all dealing with here. It 1 s a big mosaic. 

25 I mean, now, Your Honor can't look at all of it, because the 
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1 law doesn't let you look at all of it. But Your Honor can look 

2 at more than just what they say in their complaint, because 

3 that's the record that they've invited and created. Your Honor 

4 could also consider the record in the bankruptcy proceeding, 

5 because, after all, you were here for that, as you say, Your 

6 Honor. So yes, all that - -

7 THE COURT: Well --

8 MR. DUGAN: you can consider. 

9 THE COURT: it'd be a neat trick for me not to 

10 consider what happens here, so --

11 MR. DUGAN: Yeah. I would agree. 

12 THE COURT: But that's a different -- that's different 

13 from importing everything that happens --

14 MR. DUGAN: Right, and --

15 THE COURT: -- in Nevada. 

16 MR. DUGAN: I understand that but, if we•re going 

17 to look at what's happened in the bankruptcy proceeding on the 

18 issue of manipulation of trades itself, we should consider what 

19 happened in May of 2013 -- I'm sure Your Honor will recall 

20 when the debtor had a seemingly very different perspective on 

21 SPSO and was actually actively monitoring the closing of trades 

22 and was making arguments to try to get the benefit of 

23 provisions in the exclusivity stipulation that were based on 

24 SPS0 1 s trading, and arguments based on SPS0 1 s position. 

25 THE COURT: That sounds like a defense. That doesn't 
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1 have a bearing on whether or not SPSO was intentionally 

2 declining to close trades that were otherwise ready to close, 

3 because there was a strategic advantage --

4 MR. DUGAN: But --

5 THE COURT: -- in doing so. 

6 MR. DUGAN: But, Your Honor, if the· relevance of 

7 manipulation of trades is the equitable-subordination claim, 

8 which is my supposition but I don't know what else it's 

9 relevant to, then the debtors• conduct with respect to those 

10 trades and the timing of those trades and the positions they 

11 took certainly is relevant to whether or not it would be 

12 equitable to subordinate --

13 THE COURT: Right, but --

14 MR. DUGAN: -- SPSO's claim. 

15 THE COURT: -- I'm not having a trial on the merits of 

16 equitable subordination right now. 

17 MR. DUGAN: Well, I understand, Your Honor. We're 

18 talking about inferences from facts. But in the world of 

19 inferences from facts, we can discuss these things. 

20 I'm sorry, Your Honor. 

21 Okay, so, Your Honor, just one other thing about the 

22 trade timing that I think is relevant to consider, which is, 

23 the way that the debtors have set up their cause of action, 

24 they make it appear that there is some right, during the 

25 exclusivity period, to have creditors not trade, that they have 
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1 some right, during their exclusivity period, to --

2 THE COURT: No, that's --

3 MR. DUGAN: -- lock everything into place. 

4 THE COURT: -- that's absolutely incorrect as a matter 

5 of law. 

6 MR. DUGAN: It is absolutely incorrect as a matter of 

7 law. But if Your Honor were to find in their favor on this 

8 claim of manipulation of trades, in effect, what would you be 

9 saying -- what would the Court be saying to the participants in 

10 the distressed-debt market, with respect to trading during an 

11 exclusivity period? Are they always going to be open to the 

12 claim that, by trading, they somehow made the identity of 

13 creditors less knowable, more uncertain, to the extent where a 

14 debtor can come in and say, you interfere with my ability to 

15 negotiate with my creditors; I didn't know who they were; you 

16 kept trading? 

17 THE COURT: All right, well, that -- you're inviting 

18 me down the slippery slope and I'm not going to follow you, 

19 so - -

20 MR. DUGAN: Your Honor, it's relevant to consider for 

21 the claim that they're asserting. That's why we're making --

22 THE COURT: Okay. 

23 MR. DUGAN: -- that argument. 

24 THE COURT: Does it make any difference, Mr. Dugan, on 

25 the issue of Nevada, if -- and I have no idea what the current 
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1 posture is, other than what you folks have told me in terms of 

2 the limited injunctive relief that was entered, I think, the 

3 day before Thanksgiving. But if that were to proceed and 

4 ultimately the Nevada court were to rule that the profit that 

5 Mr. Ergen gains on the debt holdings goes to the DISH 

6 shareholders, is that any relevance to the issues that are 

7 before me? 

8 MR. DUGAN: I don't think so, Your Honor, because the 

9 question then would be I think the question would be --

10 since we're talking about a present act affecting past conduct, 

11 I think the question would be whether the Court's order in some 

12 sense would be the equivalent of a ratification, if you will, 

13 that the trades were for DISH in some way or for the DISH 

14 shareholders in some way. And I think that theory is self-

15 defeating, Your Honor, because for there to be a ratification, 

16 you have to start with the premise that when the trades first 

17 happened, they were not for DISH. Ratification is backward-

18 looking. 

19 So for some court to say, after the fact, you know, 

20 looking back at these things that happened now a while ago, I'm 

21 going to grant relief that would have the effect now of making 

22 the economic benefit of those trades the benefit for DISH, that 

23 almost has as its predicate that when the trades happened, they 

24 didn't happen for DISH. It's a backward-looking -- in fact, it 

25 changes things. It changes things. 
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1 THE COURT: But it also 

2 MR. DUGAN: So we don't --

3 THE COURT: it also highlights the fact that, 

4 again, looking back in the beginning of the trading, way before 

5 the bankruptcy, right? 

6 MR. DUGAN: Right. 

7 THE COURT: Because of Mr. Ergen's economic interest 

8 in DISH, it kind of wasn't going to matter whether or not 

9 ultimately he got to keep the spread or not. He either was 

10 going to get to keep the spread for his own account, or the 

11 spread was going to go to DISH shareholders, and maybe he got a 

12 share of it that way. 

13 MR. DUGAN: Well, what Your Honor is saying is 

14 logical. I mean, I would think that as someone who spent a 

15 billion dollars of his own money, he would have preferred to 

16 get the benefit of it, but what Your Honor is saying is 

17 logical. 

18 THE COURT: Okay. 

19 MR. DUGAN: Your Honor, I wanted to touch on a few 

20 other claims that LightSquared makes. I mean, I do want to 

21 note, Your Honor -- I mean, I know we've talked about a lot 

22 about subsidiary. I think it's worth saying, because it just 

23 seems like it is, that the position that LightSquared lays out 

24 in their brief with respect to subsidiary kind of proves what 

25 we're saying on that piece, just in the following sense. 
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1 What they're saying • 1S, subsidiary in almost every 

2 instance -- they certainly say it with respect to the 

3 definition in the credit agreement, which is broader than 

4 Merriam•s, which is broader than Black 1 s. They say -- looking 

5 at the broadest definition of subsidiary in the credit 

6 agreement, it's downstream looking. Downstream looking: 

7 that's what makes it a subsidiary. You're always looking 

8 downstream, as opposed to affiliate, which they say is 

9 different, because it's upstream and downstream. It's both 

10 ways. It's all directions. 

11 Well, Your Honor, we think that proves our point on 

12 the subsidiary piece of it, putting aside whether DISH is Ergen 

13 and Ergen is DISH, and we think there are serious problems with 

14 that, as I've said. But putting aside that one, we think that 

15 proves our point, because unless DISH is Ergen and Ergen is 

16 DISH, you have to go up before you go down. So you can't be in 

17 the control situation that they're setting forth, unless Ergen 

18 is DISH and DISH is Ergen. You have to go from DISH --

19 THE COURT: Go up, right. 

20 MR. DUGAN: -- to Ergen and then back down. So it 

21 can't be a subsidiary under their own argument. So I just 

22 wanted to point that out on that piece, before I move to 

23 tortious interference, unless you have other questions about 

24 the breach of contract. 

25 THE COURT: So you folks concede that an affiliate of 
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1 DISH could have bought the debt, correct? 

2 MR. DUGAN: That an affiliate of DISH could buy the 

3 debt. 

4 THE COURT: Could buy the debt? 

5 MR. DUGAN: Yes. As long as that affiliate is not a 

6 subsidiary, because subsidiaries --

7 THE COURT: Okay, so 51 --

8 MR. DUGAN: -- are a form of affiliate. 

9 THE COURT: Fifty-one, forty-nine, right? So an 

10 Entity, capitalized, owned forty-nine percent by DISH, and 

11 fifty-one percent by Mr. Ergen or SPSO could have bought the 

12 debt, right? 

13 MR. DUGAN: You know, I don•t know that I would go 

14 that far, because - -

15 THE COURT: Why not? 

16 MR. DUGAN: -- because I think if you·'re talking about 

17 one entity being under another, you're kind of in a zone. 

18 You're kind of in a zone. We're not talking here about one 

19 entity being under another. We're talking about one entity 

20 being under another who you have to go up to, to get down from. 

21 THE COURT: The --

22 MR. DUGAN: There's a reason why we define terms the 

23 way we do. I mean, affiliate is no -- by, without question, 

24 broader than subsidiary. And frankly, Your Honor, I don't 

25 think that -- I mean, it would be interesting how it would turn 
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1 out if it happened the way you're suggesting. ·But I don't 

2 think that anyone on the Ergen side is necessarily interested 

3 in playing with those kinds of ownership structures. I mean --

4 THE COURT: I'm just trying to --

5 MR. DUGAN: Yeah. 

6 THE COURT: I'm just trying to understand --

7 MR. DUGAN: Right. 

8 THE COURT: -- what the appropriate vehicles would 

9 have -- are for having purchased the debt. So SPSO is an 

10 affiliate of DISH? 

11 MR. DUGAN: Well, by definition it has to be, because 

12 Mr. Ergen controls it. I mean, so -- I think not just by the 

13 definition in the credit agreement, but by the definition in 

14 Webster's. 

15 THE COURT: Okay. 

16 MR. DUGAN: So, Your Honor, if I can move on to 

1 7 tortious interference. 

18 THE COURT: Sure. 

19 MR. DUGAN: Now, there are a lot of problems with this 

20 claim. Let's start out with the fact that I don't -- it's not 

21 quite clear what relevance it has. I mean, it is addressing --

22 unless I'm missing something -- a very small piece of this debt 

23 puzzle. It's addressing a five million dollar trade. So even 

24 if the debtors were to prevail on it, it's far from clear what 

25 their damages might be or what consequence it can have, given 
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1 that a five-million-dollar piece of debt in this big picture 

2 doesn't have any leverage, doesn 1 t have any real meaningful 

3 impact on anything. But that is their claim. 

4 THE COURT: Can you help me out, and show me where it 

5 is that's it's limited to that? 

6 MR. DUGAN: Okay, Your Honor. 

7 THE COURT: I may have missed that. 

8 MR. DUGAN: And maybe I'm misreading it, but it's also 

9 in their motion --

10 THE COURT: Okay. 

11 MR. DUGAN: -- to dismiss. But what I am looking 

12 at -- I have to get there. I'm sorry, Your Honor. Give me one 

13 moment. 

14 Okay, so what I'm looking at is the cause of action 

15 for tortious interference, which is the --

16 THE COURT: It's paragraph 10 --

17 MR. DUGAN: -- fifth claim for relief. 

18 THE COURT: Paragraph 109? 

19 MR. DUGAN: It's paragraph 109, I think. Maybe it's 

20 not that one. Let's see. Oh, here it is. I think it's 

21 yeah, okay, it is paragraph 109. ''SPSO, DISH, Echostar, and 

2 2 Mr . Ergen 11 - -

23 THE COURT: Right. 

24 MR. DUGAN: "intentionally caused GPS to breach the 

25 credit agreement before SPSO itself became a party to that 
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1 agreement. 11 That 1 s what it says. That 1 s the sentence that I •m 

2 focusing on. 

3 THE COURT: Okay, and then -- I 1 m sorry; I was reading 

4 the subsequent paragraphs as additional acts. 

5 MR. DUGAN: I thought that the subsequent paragraph 

6 was ref erring to the misrepresentation and the assignment and 

7 asstunption that referred back to that first purchase, because 

8 the documentation tends to come months later. So he's -- I 

9 think what it•s saying is on September 6th, 2012, Ergen 

10 represented in the assignment and assumption about that trade 

11 on April 13th, 2012. It's going back to April, which is when 

12 the first purchases occurred. I mean, to the extent, Your 

13 Honor, that - -

14 THE COURT: But there's a -- I'm sorry; I just 

15 completely -- I missed that. I read this as being relating to 

16 the entire suite of trades because it refers to the LP debt 

17 trades. 

18 MR. DUGAN: And Your Honor, I'm sure LightSquared can 

19 clarify what they meant, but they said it here, and they also 

20 said in their brief, that this related to when -- before SPSO 

21 became -- arguably became a party to the credit agreement. And 

22 the reason why they would say it that way, Your Honor, at least 

23 to my way of thinking, is pretty obvious, once you get into the 

24 law, which is - -

25 THE COURT: Right. 
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1 MR. DUGAN: you can't be a party to a contract, 

2 breach it, and tortious interfere with it all at the same time. 

3 THE COURT: At the same time, right. 

4 MR. DUGAN: Right. Which I think the law is pretty 

5 clear about. 

6 THE COURT: Okay. All right. Mr. Stone, you can 

7 clarify this at some point. 

8 MR. STONE: Okay. 

9 THE COURT: Okay. 

10 MR. DUGAN: Okay. So, but Your Honor, that was one 

11 reason why we thought the tortious interference claim didn't 

12 work. 

13 THE COURT: Okay, I got you; thank you. 

14 MR. DUGAN: The other reason why we thought it didn't 

15 work is that when you talk about the UBS breach, the 

16 hypothetical UBS breach.-- it's far from clear that· there~was ~· 

17 any obligation by UBS under this credit agreement to have a 

18 gatekeeping function. They say they breached the gatekeeping 

19 function. 

20 THE COURT: Well, to that extent, also it's a --

21 there's not a claim against UBS. 

22 MR. DUGAN: Well, there's no claim against UBS. 

23 THE COURT: Right. 

24 MR. DUGAN: ·And there's also no obligation that UBS 

25 has to be a gatekeeper, under the credit agreement, because UBS 
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1 is entitled to rely on the representations of those two --

2 submit documents to it. And the agreement expressly exculpates 

3 them from doing so. So I think that they're high and dry on 

4 the breach by UBS argument which I just wanted to underscore 

5 for Your Honor. 

6 The 502(b) claim, if I can touch on that. I mean, we 

7 have cited law that I think is very clear. That if, as they're 

8 alleging, their position is this breach the acquisition of 

9 debt by SPSO the result of it should be that their claim is 

10 disallowed. That they get nothing. 

11 New York law is clear, I think, that for you to argue 

12 that transfer has that effect, if a transfer in violation of an 

13 agreement -- a transfer restriction and agreement -- to have 

14 that effect, it has to be clearly set forth in the agreement 

15 itself, in language that is very clear . 
• • • 

16 • The. clearest language ·you. can have ·is, this transfer 

17 is null and void. In fact, that language is in the credit 

18 agreement. But it's not talking about a transfer to a 

19 noneligible assignee. It's talking about a transfer involving 

20 a borrower, not a transfer involving a noneligible assignee. 

21 There's nowhere in this credit agreement that says a transfer 

22 to a noneligible assignee is null and void. In fact, it says 

23 it should be treated as participation, which is a whole 

24 different thing, but --

25 THE COURT: Right, but then that takes us down another 
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1 rabbit warren, because the participation section pulls in the 

2 eligible assignee language. So that doesn't help. There is 

3 nothing that says that a transfer in violation of 10.04 -- I 

4 don't know if I have the section right -- is void or voidable. 

5 Nothing. It doesn 1 t say that. 

6 MR. DUGAN: It doesn't, Your Honor. 

7 THE COURT: Right. 

8 MR. DUGAN: That's the point we're making there. 

9 THE COURT: Right. But the fact that it says that the 

10 transfer in violation of that prohibition doesn't effect the 

11 obligations of the borrower, that doesn't get you there. That 

12 just says that the money lent is still --

13 MR. DUGAN: Right. 

14 THE COURT: -- owed. 

15 MR. DUGAN: Right. But --
• 

·16 THE COURT: The company has to pay it back. 

17 MR. DUGAN: But if under New York law, the credit 

18 agreement is not clear enough to avoid the transfer, then in 

19 some sense it must remain a transfer. 

20 THE COURT: Well, I think that they -- and I think 

21 that there is case law to the effect that you're citing, 

22 clearly says that you have a claim for breach against the 

23 
I is, But the question then well, transferor, original assignor. 

24 maybe there's a claim for damages for the breach, right? In 

25 other words, it's - -
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1 MR. DUGAN: Right. Well, Your Honor --

2 THE COURT: So if the claim is allowed, perhaps 

3 there's a damage claim -- there's a damage claim for the 

4 breach. Maybe that damage claim is for the same amount as the 

5 transferred debt. 

6 MR. DUGAN: Well, Your Honor, that's entirely 

7 possible. I mean, the claim we're specifically addressing is 

8 the equitable disallowance claim -- I'm sorry --

9 THE COURT: Right. 

10 MR. DUGAN: -- the 502(b) disallowance claim as pled. 

11 THE COURT: Right. 

12 MR. DUGAN: I didn't see that damages theory pled in 

13 the complaint. It's an interesting one. I guess one could ask 

14 in a situation where the debtor is under any circumstance being 

15 either recapitalized or the assets being sold, I guess it's 

16 unclear to me how you can mount an argument that they've been 

17 damaged to the extent of a billion dollars by a billion dollars 

18 of debt in the hands of a competitor. I know that they hate 

19 competitors in their capital structure, because they say it so 

2 0 many times. 

21 But it's unclear in the context of where we are in 

22 this reorganization/sale setting that a competitor in the 

23 capital structure is a serious concrete harm to them. 

24 THE COURT: Right. But then again, that's another 

25 defense fact to be developed at trial, not something that it's 
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1 appropriate for me to rely on in granting a motion to dismiss. 

2 MR. DUGAN: Right. Well, Your Honor, I hear you on 

3 that, but I think again, we're in the -- where you and I have a 

4 disconnect, and I understand we have it, is the issue of what 

5 are the inferences that can be drawn and how reasonable they 

6 are. And I think part of the issue really is, when I say, what 

7 are the inferences that can be drawn, I'm looking at A plus B 

8 plus C. And the only reason why I'm looking at A plus B plus C 

9 is because they put B and C in, not because I'm saying go look 

10 at B and C. 

11 So we're starting off with that issue, but I totally 

12 get where you're coming from, Your Honor. 

13 THE COURT: I mean, they do make a claim -- the second 

14 count in the LightSquared complaint is for damages. And it's 

15 been said before when I've pointed out that, as you said, I 

16 have an auetion process now; we have a bidding process now, and 
.· 
' 

17 the best and the highest bid will win. The suggestion was 

18 made, well, maybe all of this conduct made it more expensive 

19 for an alternative bidder plan proponent to prevail. That was 

20 suggested as a measure of damages, as opposed to the complete 

21 disallowance of the claim. 

22 And again, so when you go there, that suggests 

23 something that would be a matter for trial, not something I 

24 could determine now. 

25 MR. DUGAN: And Your Honor, just so I'm clear on what 
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1 you're suggesting. Are we referring back now to the 

2 manipulation of trade issue? In other words, the lack of --

3 their alleged lack of knowing who their creditors were? 

4 THE COURT: And the fact -- that and the fact that an 

5 ineligible assignee got into the capital structure, and 

6 therefore, rendered it harder to put a deal together at an 

7 earlier part. I'm not saying I 1 m saying that any of this is 

8 meritorious. I'm repeating to you what's been said to me 

9 MR. DUGAN: Right. 

10 THE COURT: -- about a theory of recovery when I've 

11 questioned before causation and damages, right? If you 

12 MR. DUGAN: Well, Your Honor, once you accept the fact 

13 that I guess that there was some attempt to do something for 

14 the purpose of interfering with creditors, which we think is a 

15 hard stretch to make. I guess you cart theorize things that 

16 could hypothetically come from that. But we're not disagreeing 

17 about that, Your Honor. I think what we're disagreeing about 

18 is whether, in fact, the allegations that we have before us get 

19 us over the hurdle on DISH being Ergen and Ergen being DISH on 

20 the one hand --

21 THE COURT: Well, what about the 

22 MR. DUGAN: -- or a subsidiary. 

23 THE COURT: -- what about the existence of the release 

24 in the LBAC bid. So LBAC began life being fully owned by Mr. 

25 Ergen and then was transferred to DISH for a dollar. And as 
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1 far as I know, there are certain provisions -- I don't want to 

2 wander into anything that I shouldn't be, since we have an 

3 ongoing auction, but there are certain provisions in the bid 

4 that suggest a link. 

5 MR. DUGAN: Well, Your Honor, I -- and l'm not sure 

6 that I know what those provisions are other than the only one 

7 that we've discussed in this room has been the release, which 

8 frankly is a little, I guess -- we can understand why there's a 

9 discussion, but it's not unusual in an asset purchase 

10 agreement - -

11 THE COURT: I'm not interested --

12 MR. DUGAN: -- to have that kind of release. 

13 THE COURT: I know fully well what's usual and not 

14 unusual. In this context, it's been made clear that a 

15 condition is that there be a claim allowance and a release of 

16 affirmative claims. So everybody knows the drill that 

17 purchasers don't want to be sued after the fact. But given the 

18 backdrop of the allegations as far as connection, identity of 

19 interest, et cetera, that's in particular why I'm interested in 

20 that provision in this case. 

21 MR. DUGAN: Right. Well, Your Honor, I guess what I 

22 could suggest to Your Honor, I mean there is a claim that's 

23 been put out there, and I think that's an element of it, that 

24 SPSO, LBAC and DISH are inextricably linked. You know, again, 

25 it seems like that might be wandering into the equitable 
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1 subordination zone, maybe that's why that's out there. I don•t 

2 believe that•s relevant to the breach of contract claim, but 

3 let•s just look at it. 

4 You know, essentially, when they say inextricably 

5 linked the conflict that we have here is SPSO in buying debt. 

6 I know you don't want to look at Nevada, Your Honor, I 

7 understand you don•t. But if we have a trial in this case, and 

8 it may be inevitable, but if we do, you•re going to hear the 

9 story. But be that as it may, the timing and how things 

10 evolved, and it•s a matter of public record as well, is that 

11 when Ergen was buying this trade, when he was buying this 

12 LightSquared debt, DISH was not considering LightSquared; it 

13 was considering Clearwire and Sprint as acquisition vehicles. 

14 Those were twenty billion dollars investments. 

15 THE COURT: Okay. I'm going to stop you, because I 

16 started this question being a question about the release. 

17 And - -

18 MR. DUGAN: Well, and the linkage, Your Honor. The 

19 linkage - -

20 THE COURT: Okay. 

21 MR. DUGAN: -- between SPSO, LBAC and DISH. Whether 

22 that linkage is adequately alleged on this record. 

23 And the release, just to be clear about that, you 

24 know, although we don•t think there is linkage, to focus on the 

25 release, that was included in this APA before there was any 
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1 cause of action that was made. It was publicly filed in this 

2 case in July, before any claim by Harbinger. In other words, 

3 it was part of this deal before there was anything to be 

4 released from. It's been part of this deal from way before 

5 there was any claims. 

6 THE COURT: No, it -- well, that's fine, but the 

7 release, as it's been explained to me, it's not just a release 

8 of affirmative claims, it requires the full allowance of the 

9 SPSO debt. 

10 MR. DUGAN: Well, I think it would require a release 

11 of claims for disallowance, right, yes. 

12 THE COURT: Yes, claims for disallowance. So even 

13 before there were allegations there was a clear link between 

14 the desire of the bidder to proceed with the assurance that the 

15 debt owner was going to be paid back in full. 

16 Ms. Strickland 

17 MR. DUGAN: Ms. Strickland is refreshing my 

18 recollection on something. 

19 THE COURT: Okay. 

20 MR. DUGAN: Because just in fairness, I was 

21 misstating something to Your Honor. 

22 The release I mean, just to get to your point, 

23 there's nothing specific in the release, she refreshed my 

24 recollection, about disallowance specifically; it's a broad 

2 5 general release. 

eScribers, LLC I (973) 406-2250 
operations@escribers.net I www.escribers.net 

Exhibit Page NOO$$ 

48 



JA009699

LIGHTSQUARED, INC., et al.; HARBINGER v. ERGEN 49 

1 THE COURT: Yes. But, Mr. Dugan, I asked the question 

2 repeatedly and pointedly one or two hearings ago, and it was 

3 clarified to me that, in fact, what the release means is not 

4 just a release of affirmative claims, which I agree with you 

5 had not been alleged, but it requires that the debt claim be 

6 allowed in full. 

7 MR. DUGAN: I think that's a conclusion that was 

8 reached because it is a broad release. It's a release of all 

9 claims. It doesn't specifically require what Your Honor just 

10 said. But I think because it is a broad release of all claims, 

11 it arguably covers it, I mean, but it doesn't carve that out 

12 and specifically recover it. 

13 THE COURT: Mr. Dugan, now I'm going to start to a 

14 little bit lose my patience. 

15 MR. DUGAN: Okay. 

16 THE COURT: It's in the document that LBAC put forward 

17 as a bid. So somebody wrote it. And if somebody didn't 

18 understand what they meant at the time, subsequent events have 

19 forced them to clarify it. And it's been clarified to me 

20 before that, in fact, it includes a full allowance, such that I 

21 cannot just say you know what, we'll proceed on the bid, we'll 

22 deal with the claims allowance later, that would not satisfy 

23 the condition of the release. 

24 

25 

MR. DUGAN: I -- I --

THE COURT: So if that's wrong you can tell me, but 
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1 that's what my understanding is of how that works. 

2 MR. DUGAN: I understand, Your Honor. 

3 THE COURT: And that fact, whether or not that changes 

4 now, that fact is a fact that's out there, and that may or may 

5 not have a bearing on the identity of interest inextricably 

6 linked argument. 

7 MR. DUGAN: I understand what you're saying, Your 

8 Honor. And forgive me for the disconnect. 

9 THE COURT: That's okay. 

10 MR. DUGAN: I don't think I'm --

11 THE COURT: You all are working very hard and sharing 

12 the responsibility; I understand. But it's not -- I have to 

13 hold you to prior statements that were made when, perhaps, you 

14 weren't standing at the podium. 

15 MR. DUGAN: I understand perfectly, Your Honor. Let's 

16 just move on if we may. 

17 THE COURT: Sure. 

18 MR. DUGAN: I don't know if you have any other 

19 questions about the LightSquared complaint and what our 

20 arguments are with respect to them. 

21 THE COURT: Let me look at my notes if you don't mind. 

22 MR. DUGAN: Sure. 

23 THE COURT: I think most of my notes relate to 

24 questions I want to ask the other folks. 

25 MR. DUGAN: Okay. 
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1 THE COURT: So you can finish up what you have and 

2 reserve for rebuttal. 

3 MR. DUGAN: You don't know how happy I am to hear 

4 that, Your Honor. I'm very happy to hear that, Your Honor. 

5 Let me just, if I can, briefly touch on Harbinger --

6 THE COURT: Okay. 

7 MR. DUGAN: -- if that's okay. 

8 THE COURT: Sure. 

9 MR. DUGAN: Just as long as I'm up here. 

10 THE COURT: Sure. 

11 MR. DUGAN: This will be brief. 

12 Your Honor, our motion to dismiss Harbinger's claims 

13 is to some extent procedural. We kind of think that when we 

14 got their pleading we didn't understand exactly where it was 

15 coming from given what we thought your order had --

16 THE COURT: Me too. 

17 MR. DUGAN: -- Your Honor had ordered. It seemed like 

18 a little bit 

19 THE COURT: Right. 

20 MR. DUGAN: -- of left field lob, and maybe Hail Mary 

21 pass and a combo of those. And so we would just posit before 

22 you, first, that it doesn't appear to comply with what Your 

2 3 Honor ordered. 

24 

25 

THE COURT: I'm going to sort it out with them. 

MR. DUGAN: Okayo We also believe that there's 
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1 some -- I mean, to the extent their complaint -- and it's 

2 confusing'-- alleges that they•re not really seeking to 

3 vindicate any rights for relief that they have themselves, it 

4 appears to be pled derivatively which raises another host of 

5 issues that I don't think they adequately explain in their 

6 briefing, so I don't want to belabor that point. 

7 And the only other thing I would say on that is to the 

8 extent they've got the 502(b) claim which Your Honor I think 

9 did say they could re-plead, our position on that claim is the 

10 same as the one that we've asserted for LightSquared. 

11 THE COURT: Okay. Okay. All right, thank you, Mr. 

12 Dugan. 

13 MR. DUGAN: Okay, thank you. 

14 MR. GIUFFRA: Good afternoon, Your Honor. 

15 THE COURT: Good afternoon. 

16 MR. GIUFFRA: Robert Giuffra, Sullivan & Cromwell, for 

17 DISH and Echostar. 

18 THE COURT: All right, Mr. Giuffra, let me just follow 

19 along here and make sure I have everything that you filed. 

20 I have a memorandum of law in support of the motion to 

21 dismiss the LightSquared complaint and a reply. 

22 MR. GIUFFRA: That's correct, Your Honor. 

23 THE COURT: And you filed nothing with respect to the 

2 4 Harbinger, correct? 

25 MR. GIUFFRA: No, Your Honor. 
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1 THE COURT: Okay. 

2 MR. GIUFFRA: We're not a party to that complaint. 

3 THE COURT: Okay. 

4 MR. GIUFFRA: Your Honor, this is a motion pursuant to 

5 Rule 8 of the Federal Rules of Civil Procedure, and it focuses 

6 on the plausibility of the complaint as pled. In our view, 

7 they have not pled the single claim that they brought against 

8 DISH and Echostar, and that's a tortious interference with 

9 contract claim. 

10 Now, a tortious interference with contract claim 

11 requires certain elements. You have to have a --

12 THE COURT: Can I just stop you for a minute? 

13 MR. GIUFFRA: Yes, Your Honor. 

14 THE COURT: Now I'm confused. So DISH and Echostar 

15 are defendants in the Harbinger complaint. 

16 MR. GIUFFRA: Not in the Harbinger complaint; we're 

17 defendants - -

18 THE COURT: No. 

19 MR. GIUFFRA: -- in the LightSquared complaint. 

20 MR. FRIEDMAN: Your Honor, we only objected to the 

21 plan and we joined in the subordination of the SPSO, but we're 

22 not suing anybody. 

23 THE COURT: Okay. So we're --

24 MR. GIUFFRA: One less thing for us to do today, Your 

25 Honor. So we're only a defendant in the LightSquared 
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1 complaint - -

2 THE COURT: Okay. 

3 MR. GIUFFRA: -- Count V, which is the tortious 

4 interference claim - -

5 THE COURT: Hold on. 

6 MR. GIUFFRA: which is a very specific claim that 

7 has to be pled, and they've got to allege a breach of a 

8 contract. 

9 THE COURT: I got it, you're right. 

10 MR. GIUFFRA: They've got to allege that DISH and 

11 Echostar intentionally 

12 THE COURT: Right. 

13 MR. GIUFFRA: -- caused in the complaint, and this is 

14 important, Your Honor, in paragraph 109 

15 THE COURT: Right. 

16 MR. GIUFFRA: -- that they say DISH -- 11 SPSO, DISH, 

17 Echostar and Mr. Ergen intentionally caused UBS to breach 

18 Section 10 .. 04 of the credit agreement .. " So that's what they've 

19 got to plead. And then they've also go to plead some sort of 

20 an injury and some sort of damages. 

21 THE COURT: Right. 

22 MR. GIUFFRA: Now, we believe, Your Honor, that 

23 there's no basis to infer from this complaint that Ergen or Mr. 

24 Kiser were acting as agents for DISH and Echostar. And I 

25 talked about this the last time I stood before Your Honor 
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1 THE COURT: Right. 

2 MR. GIUFFRA: -- about the fact that DISH is a public 

3 company with 35,000 employees, more than 10,000 shareholders, 

4 same for Echostar, and there's virtually nothing in this 

5 complaint about Echostar at all. 

6 And I think if Your Honor looks at paragraph 86 of the 

7 complaint, because I think that paragraph may be -- we could 

8 sort of speed up some of the points that Mr. Dugan was making, 

9 and maybe look at them in a slightly different way. 

10 Paragraph 86, which is in the breach of contract 

11 claim, and I think the reason that they pled this in sort of an 

12 odd way against DISH and Echostar was because they wanted --

13 LightSquared wanted to bring a breach of contract claim against 

14 Mr. Ergen and against SPSO, and they couldn't allege they were 

15 tortiously interfering with the same contract, because you only 

16 get one bite at the apple. 

17 THE COURT: Right. 

18 MR. GIUFFRA: You can only do a breach of contract 

19 claim, or you can bring a tortious interference claim, which is 

20 why they've come up with this sort of oddball claim involving 

21 UBS, so they can basically drag everybody into a tortious 

22 interference claim, and get their cake and eat it too. 

23 But if you look at paragraph 86, and, again, it•s a 

24 Rule 8 motion, Twombly, Iqbal, you've got to plead it in a 

25 plausible way. 
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1 Now, they plead in the complaint it 1 s a public 

2 company; there•s no question about that. And they say they 

3 just -- they have one sentence: 11 SPSO is a subsidiary of DISH 

4 and EchoStar. 11 That•s a conclusory allegation in our view. 

5 Then they go on to say "DISH and Echostar controlled 

6 SPSO, among other reasons because their executive chairman, Mr. 

7 Ergen, acting within the scope" - - 11 and the treasurer, Mr. 

8 Kiser, acting within the scope of their agency for the benefit 

9 of DISH and Echostar, directed the management in investment 

10 policies of SPSO, specifically it•s purchase of interest in LP 

11 debt. 11 That• s the only allegation that I see in this entire 

12 complaint supporting the notion that SPSO is a subsidiary of 

13 DISH and Echostar. 

14 Now, what are we talking about here? We 1 re talking 

15 about a billion dollars of debt. And Your Honor hit on the 

16 point before that public companies can't go buy a billion 

17 dollars in debt in secret. They have boards of directors; they 

18 have auditors; they•ve got obligations with the SEC. And in 

19 particular, if they•re using their own money, purchases of the 

20 debt -- and here we•re talking about purchases that went back 

21 in time -- would be reflected in the financial statements of a 

22 company that would have to be disclosed. 

23 They obviously can't cite anything like that, and 

24 maybe to put a different spin on what Mr. Dugan was saying, 

25 there are no allegations in the complaint of board approval of 
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1 this conduct; there's no allegations in this complaint of a 

2 board authorization of the conduct. 

3 THE COURT:. That's true, but I think their theory is 

4 that because of the extent of the control that Mr. Ergen 

5 exercises over DISH; fifty-three percent economic control, 

6 ninety percent, almost, voting control, it didn't matter. 

7 MR. GIUFFRA: Okay, but --

8 THE COURT: Just as it -- might I finish? 

9 MR. GIUFFRA: Yeah, I'm sorry, Your Honor. 

10 THE COURT: Okay. It just doesn•t matter, so that --

11 MR. GIUFFRA: But that --

12 THE COURT: -- therefore, when the debt's purchased, 

13 it doesn't matter because at the end of the day the chairman 

14 knows that the company will just do what he wants them to do. 

15 I'm not saying I 1 m finding that as a fact. I 1 m saying that 

16 that•s what their theory is, that that's what their theory is: 

17 that at that point when the debt was purchased there was an 

18 optionality about it. He could use it for his own account, or 

19 if he subsequently decided that DISH would become involved, 

20 then DISH would become involved. I mean, I think that's what 

21 their theory is. 

22 MR. GIUFFRA: That is their theory, Your Honor, but 

23 it's not a plausible theory as a matter of law. And the reason 

24 why it's not a plausible theory is if you accept that theory 

25 and take it to its logical extreme, and let's look again at the 
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1 allegations of the compliant. If Mr. Ergen goes out with the 

2 assistance of Mr. Kiser and buys a million acres of land in the 

3 west, okay, and just uses his own money and buys that land, is 

4 that suddenly that whatever that vehicle --

5 THE COURT: But it's context. It's context. 

6 MR. GIUFFRA: Con --

7 THE COURT: I mean, if Mr. Ergen goes out and buys a 

8 large flat screen TV, I mean, it's context, right? So he's 

9 buying the debt of a distressed debt of a telecommunications 

10 company, it's in the neighborhood of what DISH and Echostar do. 

11 MR. GIUFFRA: But, again, if he buys a billion dollars 

12 of distressed debt he can't do it in secret. And if you read 

13 the allegations of the complaint they go back to the same 

14 arguments that Harbinger made that Mr. Ergen is DISH or Mr. 

15 Ergen is Echostar, and it's all sort of one and the same 

16 without any specif·ic pleadings, how in this· particular case 
• 

17 there was some authorization by some principal to someone other 

18 than the fact that Mr. Ergen is the executive chairman. 

19 MR. GIUFFRA: That's the only --

20 THE COURT: Well, you have the treasurer --

21 MR. GIUFFRA: -- allegation they have. 

22 THE COURT: The treasurer of DISH is executing the 

23 trades. 

24 MR. GIUFFRA: But there's no allegation that -- people 

25 have multiple hats in this world, particularly corporate 
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1 executives and people who are involved in companies -- • in 

2 multiple companies, because the allegation is oh, he works for 

3 Echostar, too, and they just sort of plead it in a conclusory 

4 way. They don't plead any specifics. I'm not disputing that 

5 he is the treasurer; I'm not disputing the e-mails that they 

6 attach in the complaint. But the point is there's no 

7 allegation that they were authorized to engage in the conduct 

8 that they are alleged to have engaged in here and specifically 

9 buying the debt. Okay? There's got to be some authorization 

10 to do something that big. Okay? 

11 I could be the CEO of a major company; even if I 

12 control it, I can't just go out and buy a billion dollars worth 

13 of debt and have it be ascribed to the company that I'm a CEO 

14 of. People have multiple hats. They don't allege in this 

15 complaint, for example, that that debt is owned by DISH or 

16 Echostar. Those are public companies. That's an asset of a 

17 public company. You would have to use -- if Mr. they don't 

18 allege that money from DISH or Echostar was used to buy the 

19 debt. One could talk about optionality as much as one wants 

20 but that still doesn't mean that in connection with these 

21 purchases that DISH or Echostar had authorized them. They're 

22 not small purchases. 

23 Now, let me focus, Your Honor, just on the elements. 

24 Again, in Count V they focus on UBS, and I believe that was a 

25 tactical decision because they could not allege that DISH or 
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1 Echostar had tortiously interfered with LightSquared's debt 

2 agreement because they wanted to be able to bring the claim 

3 against Ergen for an act -- the Count II claim for breach of 

4 the credit agreement. So they come up with this theory that 

5 there is a breach by UBS in some way because that;s what they 

6 allege in paragraph 109 that 11 intentionally caused UBS to 

7 breach 10. 04. 11 And again, tortious interference is an 

8 intentional tort. It's not just a negligence based and they've 

9 got to intentionally cause UBS to breach Section 10.04. 

10 Now, they've got to allege some facts that support the 

11 notion that UBS breached the credit agreement Section 10.04. 

12 But UBS under the credit agreement itself, Section 9.03, 

13 Section 9.04, Mr. Dugan talked about it, was under no 

14 obligation to ascertain the accuracy of representations that 

15 were made to UBS. And then in paragraph 9. 04 it says, 11 No 

16 liability for relying upon representations that are made. 11 

17 So you need as a precursor to going back to basic 

18 building-block pleading rules, you need to establish a breach 

19 by UBS. That's what they pled in paragraph 109. If you can•t 

20 establish a breach by UBS, they've got no claim against DISH or 

21 Echostar for tortiously and intentionally causing UBS to breach 

2 2 an agreement . 

23 Now, number one, UBS could not have breached the 

24 credit agreement because it had no obligation to ascertain the 

25 bona fides of people who claim to be eligible assignees, and 
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1 that's straight out of the credit agreement. 
\ 

2 Second, in our opinion Your Honor, in our view, SPSO 

3 was an eligible assignee in any event and Your Honor, not to 

4 beat an argument that's been made, just look to footnote 39 --

5 37, excuse me, of Your Honor 1 s initial opinion on the last go 

6 round we had. Your Honor made the point that -- and we think 

7 it's correct -- that the Court did not find the argument that 

8 subsidiary, small 11 s, 11 and subsidiary, big 11 S, " made the same 

9 thing in a contract that was negotiated by separate folks. 

10 So number one, I don't think that DISH and Echostar 

11 are an ineligible assignee. Even if they were, they haven't 

12 pled that UBS breached any agreement and they
1
haven 1 t pled --

13 again it's very conclusory and they've got a Twombly-Iqbal 

14 obligation -- they don't allege, Your Honor, that in some way 

15 DISH or Echostar, as they must, were the but-for cause for any 

16 breach by UBS and that there was some intentional conduct by 

17 DISH or Echostar to cause that. And that goes back in part to 

18 the agency argument that I've made before which is that you're 

19 dealing with a public company. It's not plausible to say that 

20 just because someone is the executive chairman -- and that's 

21 really what they do; they take the titles and they say the 

22 titles mean for all purposes, actions they take and I guess 

23 Your Honor's point would be in the neighborhood, are actions of 

24 the public companies. 

25 And we don't believe, Your Honor, that's plausible 
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1 pleading when you're dealing with public companies that have 

2 independent - -

3 THE COURT: Well, what if I were to dismiss out DISH 

4 and Echostar and the rest of the complaints, in some fashion, 

5 went forward or enough of the core allegations went forward and 

6 at the end of the day, at the end of the trial, hypothetically, 

7 I were to find that there is an identity of interest -- putting 

8 aside the subsidiary upper case/lower case issue -- I were to 

9 find for the plaintiffs on their theory that Mr. Ergen and DISH 

10 have an identity of interest and, therefore, SPSO couldn't buy 

11 the debt, just hypothetically, but I've let DISH and Echostar 

12 out. Isn't that problematic? 

13 MR. GIUFFRA: No, they would still have a claim under 

14 their breach of contract claim against Mr. Ergen. The only 

15 claim they pled against DISH and Echostar is this tortious 

16 interference claim which is clearly just a convoluted theory 

17 that's being put together --

18 THE COURT: But I guess the question that I am asking 

19 you in terms of the efficiency, then, if there were to be a 

20 finding that Ergen and DISH are one and the same, right, but we 

21 don't have DISH as a party in the proceeding anymore, wouldn't 

22 that require yet another trial of some kind? That's what I am 

23 trying 

24 

25 

MR. GIUFFRA: Well, theoretically 

THE COURT: -- I'm just appealing to your 
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1 sophistication as a litigator to help me out. 

2 MR. GIUFFRA: A couple of points; obviously they can 

3 only have us participate in this party if they've pled a claim 

4 against us. 

5 THE COURT: Sure. 

6 MR. GIUFFRA: We don't think they have. If the claim 

7 is, okay, we bring a claim against Mr. Ergen for breach of 

8 contract, they get a claim against Mr. Ergen for damages, 

9 okay -- and I don•t think they can for all the reasons that are 

10 in all the papers, but let•s just as a theoretical matter, they 

11 would try to enforce a judgment against Mr. Ergen if you found 

12 that Ergen and DISH were the same. Presumably they could try 

13 to enforce that judgment against DISH or Echostar. We would 

14 make all the arguments about how we maintained separate 

15 corporate ownership. 

16 THE COURT: Right. 

17 MR. GIUFFRA: There•s no piercing of the corporate 

18 veil, which they haven't pled in this complaint. So you're 

19 talking about a theoretical issue and I think it's -- Mr. 

20 Ergen, you would have to get past Mr. -- you would have to be 

21 able to establish breach by Mr. Ergen, Mr. Ergen not paying on 

22 the judgment and then you would have to be able to establish 

23 that there was a basis for piercing the corporate veil between 

24 Ergen and DISH and Echostar: public companies with 

25 shareholders, directors, accountants. And presumably if you're 
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1 a noncontrolling, he owns about fifty-two percent of the 

2 company, you've got another forty plus percent of those 

3 
I companies --

4 THE COURT: All right, but that's economic. That's 

5 not -- voting is much higher; he's much higher. 

6 MR. GIUFFRA: But you're focused on, well, they've got 

7 a claim against Mr. Ergen. It's a money damages claim, right?. 

8 So the question is who pays the money if there's a judgment and 

9 does DISH or Echostar and its noncontrolling shareholders have 

10 a -- are they on the hook for this, which is part of the 

11 problem with what we're dealing with and that•s, why we•re 

12 fighting this battle with Your Honor which is the mere fact 

13 that someone is the executive chairman of a public company 

14 doesn't make the noncontrolling shareholders, the passive 

15 shareholders and their investment part of a litigation. 

16 There's got to be some control that's been -- or some 

17 authorization by the principal, the board of directors, 

18 particularly given -- and again going back to plausibility -- a 

19 transaction that involves a billion dollars. 

20 So I don't see a problem if you went down that road. 

21 I don't think you'll ever get there, but just as an academic 

22 exercise, you would still -- you would go first to Mr. Ergen. 

23 Then you would have to establish some sort of piercing of the 

24 corporate veil and then you would try to go to the shareholders 

25 of -- and the assets of DISH and Echostar, I guess as a 
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1 theoretical matter. 

2 So one, we don•t think there•s a breach by UBS. Two, 

3 we don•t think that DISH and Echostar are the but-for cause of 

4 that breach and they've got nothing other than this basically 

5 agency theory by title. 

6 And then the other point, Your Honor, which I just 

7 want to talk about for a second, is they haven•t alleged any 

8 damages as a matter of law, any injury. And they come back and 

9 they make the point, well, LightSquared alleges that they were 

10 harmed by the fact that SPSO was in the capital structure and 

11 had a blocking position. And there•s no specific allegations 

12 in this complaint. And they speculate in their brief about 

13 impacts during the exclusivity period but there•s no allegation 

14 and as I -- going through the records, Your Honor, there was a 

15 number of extensions on that exclusivity period; there's no 

16 allegation that whatever plan was going to be put forward by 

17 LightSquared or by Harbinger was going to succeed. There was 

18 obviously a lot of contingencies like exit financing, creditor 

19 votes, board approval. And there's a lot of reasons why 

20 LightSquared was unable to negotiate a plan during the 

21 exclusivity period. Your Honor•s more aware of them even than 

22 I am. 

23 And in fact, Your Honor, at page 41 of the last 

24 decision you issued in this case, you made the point that 

25 there's no allegation in Harbinger's complaint that 
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1 LightSquared would have fared better in the plan negotiations 

2 but for the purported interference by having -- whether DISH or 

3 Echostar and you in fact used those -- that example; the so-

4 called missed opportunity .. 

5 Same problem with this complaint; they haven't cured 

6 that problem and then there's going to be an auction tomorrow 

7 and then a plan confirmation in January. And as I understand 

8 how Your Honor has set this up, the way it's set up is LBAC is 

9 a stalking horse bidder, 2.2 billion dollars, bottom four. 

10 It 1 s a market test. If someone comes in with more money, and 

11 Your Honor said that when Mr. Dugan raised the question, if 

12 there's some future harm, well, the market's going to take away 

13 their future harm. I mean, if there's an auction before Your 

14 Honor, there's a process before Your Honor --

15 THE COURT: So let•s go there now. Let•s go back to 

16 the subject of the release which I think I asked you about when 

17 we were all together last time. You•ve got a bid by LBAC which 

18 is now owned by DISH and that bid contains a release and a 

19 condition that the debt holdings of SPSO be allowed in full. 

20 And that condition was in the bid -- in the deal before DISH 

21 acquired LBAC, was in from the very beginning and then DISH 

22 acquired LBAC and that didn't fall away. And then you get to 

23 the question of how much -- because I get conflicting signals 

24 on this from all of you -- how much you want me to take into 

25 account of what may or may not have occurred in Nevada because 
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1 that fact, that stubborn fact keeps reappearing and I'd like to 

2 understand the path that I get that takes me away from that 

3 fact in analyzing whether or not I should keep DISH and 

4 Echostar in here, the link between DISH via -- in its status as 

5 the owner of the bidder for the spectrum with the condition 

6 that the chairman have his debt claim be allowed in full. 

7 MR. GIUFFRA: Okay. Several responses to that; first, 

8 again Your Honor and not to beat a point again, the question is 

9 have they pled a claim or have they not pled a claim? They 

10 can't just be left in the case if they haven't pled a claim, 

11 and Your Honor obviously knows that. 

12 Second, and again I don't want to start -- now I am 

13 sort of moving out of my hat as the -- on this motion and 

14 bringing things in from Nevada, but the Nevada judge has 

15 obviously issued an injunction as to how that should all be 

16 dealt with with respect to the release and we intend to comply 

17 with that. In addition, Echostar intends to comply with that 

18 injunction. 

19 THE COURT: But that doesn't answer the substantive 

20 question of what the release reflects or one can infer from the 

21 release, vis-a-vis the relationship between Mr. Ergen and DISH. 

22 I mean, I respect the Nevada court's ruling and you folks are 

23 conducting yourselves consistent with that. Other than that, 

24 it doesn't affect me. I'm doing what I'm doing and Nevada's 

25 doing what they• re doing. 
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1 MR. GIUFFRA: Well, in terms of the complaint that's 

2 before the Court, there's nothing about the release in the 

3 complaint that I see. So I don•t think it's relevant to the 

4 claim that's presently being pled. And how the release gets 

5 dealt with and what the release said is something that would be 

6 decided down the line. 

7 THE COURT: But this is the part that I find 

8 confusing. There are allegations that -- • in essence, that 

9 there's an identity of interest between Mr. Ergen and DISH and 

10 you•re not required to -- it's notice pleading, right? You're 

11 not required to marshal every point of evidence that you'd 

12 introduce. You're not required to win on the merits. 

13 MR. GIUFFRA: You do have an obligation, though, to 

14 plead sufficient facts to plausibly state a claim, and to 

15 plausibly state a claim in connection with a one billion dollar 

16 debt purchase, you have to do more than just say he's the 

17 executive chairman and Kiser is the treasurer of the company, 

18 which is all they say in this complaint at paragraph 86. 

19 So the issue Your Honor is asking about the release is 

20 I think is an issue for another day and I'm not trying to evade 

21 the question but it's a complicated question vis-a-vis we've 

22 got the Nevada injunction and I don't want to make a statement 

23 to Your Honor that suddenly becomes ascribed to DISH or 

24 Echostar given that injunction as to what our position is with 

25 respect to that release. 
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1 We intend to comply with the Court's injunction in 

2 terms of how that release gets negotiated and that 1 s something 

3 that I think is an issue for another day but if there 1 s no 

4 mention of the release in the complaint, unless I missed it. 

5 THE COURT: No. 

6 MR. GIUFFRA: And I think -- but I go back to what I 

7 said before again, they've got to -- Your Honor, you were 

8 consistent both today and the last time I was here. On a 

9 motion to dismiss, you look to the allegations of the 

10 complaint, you don't look to things that are outside of the 

11 complaint, and you ask has someone plausibly pled based on the 

12 factual allegations in the complaint, a claim. 

13 The only claim against DISH or Echostar is this 

14 tortious interference with UBS' contractual obligations as to 

15 the credit agreement. We don't think there were any 

16 contractual obligations. We don't think they were breached . 
. 

17 We don't think there's any injury. We don't think there's any 

18 damages. 

19 So as a technical legal matter, they have not pled a 

20 tortious interference claim, and while yes, oh, it's nice to 

21 have everybody in the courtroom or in the case, I think that 

22 you have to, I think, under Rule 12(b) (6) grant the motion to 

23 dismiss. 

24 

25 

THE COURT: Okay. 

MR. GIUFFRA: Okay. 
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1 THE COURT: Thank you. 

2 MR. GIUFFRA: Thank you, Your Honor. 

3 THE COURT: Does anybody need a break before we keep 

4 going? 

5 MR. GIUFFRA: Sure, we'll take a short break. 

6 THE COURT: Ms. Strickland? 

7 MS. STRICKLAND: On a completely unrelated note, we 

8 have not been advised whether or not an auction is happening 

9 tomorrow and I need to advise people whether to get on a plane 

10 and fly through weather or not. So if we can just get that 

11 answer, we must notify people before they decide whether to fly 

12 across the country. 

13 THE COURT: Okay. Mr. Sussberg? 

14 MR. SUSSBERG: Yes, Your Honor, Joshua Sussberg from 

15 Kirkland Ellis. We are planning to have an auction tomorrow. 

16 THE COURT: All right. 

17 MR. SUSSBERG: If --

18 THE COURT: If people can't get here because of the 

19 weather, we're going to have to do something about that. I'm 

20 not going to have something as important as the auction be 

21 affected by the weather over which obviously none of us has any 

22 control. 

23 MS. STRICKLAND: They can get here. This is just the 

24 first time -- we've been asking all morning and all week 

25 whether or not it was happening and the answer was we don•t 
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1 know. So that -- I just needed that definitive answer and then 

2 they 1 11 get on the plane. 

3 THE COURT: Mr. Sussberg? 

4 MR. SUSSBERG: Your Honor, if Your Honor would like to 

5 get into more specifics and details, I 1 m happy to do that in a 

6 closed session. There• s a lot of - -

7 THE COURT: I don't. 

8 MR. SUSSBERG: -- things happening. 

9 THE COURT: I don't. We're having a hearing on a 

10 motion to dismiss now. I'm taking Ms. Strickland's inquiry at 

11 face value. She's trying to tell people whether or not to get 

12 on a plane. 

13 MS. STRICKLAND: That's it, yes. 

14 THE COURT: So if the answer is yes, but --

15 MR. SUSSBERG: That is our plan. 

16 THE COURT: it's a fluid situation and I think it's 

17 safe to say that if something were to happen and there was a 

18 delay, this wouldn't be the first time that there are fits and 

19 starts with respect to an auction. I have no idea what's 

20 happening. He's telling you they should get on a plane. You 

21 have to take that at face value. I don't know what else to 

22 say. 

23 MR. SUSSBERG: Your Honor, you said it well. 

24 THE COURT: I would like to keep going on the motion 

25 to dismiss, so that I don't -- I'm a simple sort -- I don't 
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1 lose my train of thought, okay? So would anybody like a brief 

2 break, though, before we start? Mr. Stone, would you want a 

3 brief break to collect your thoughts as to what everybody's 

4 just said or no? 

5 MR. STONE: I'm happy to have one but I don 1 t need 

6 one, Your Honor. 

7 THE COURT: Okay. All right. Let's keep going. 

8 MR. STONE: Okay. 

9 THE COURT: Why don't you start by addressing Mr. 

10 Giuffra•s arguments about letting DISH and Echostar out because 

11 of the slim nature of the allegations that are in the complaint 

12 against them. 

13 MR. STONE: Sure. I'm happy to, Your Honor. And for 

14 the record, Alan Stone, Milbank Tweed here on behalf of the 

15 debtors. 

16 ·Your Honor, I apologize, I guess, although I thought 
• 

17 our complaint was clear. In fact, paragraph 110 does ailege· 

18 that DISH, Echostar and Mr. Ergen intentionally interfered with 

19 the credit agreement by controlling, directing, authorizing and 

20 executing the LP debt trades that caused and resulted in the 

21 breach of the credit agreement. 

22 So the paragraph 109 looks at the first trade because 

23 at that time, none of those parties were actual parties to the 

24 contract. So the theory is that they caused UBS, which was a 

25 party to the contract, to breach the agreement. But once SPSO 
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1 became a party to the contract, and as you can see, SPSO is not 

2 listed in paragraph 110, they directly breached and the other 

3 parties tortiously interfered with the contract by causing that 

4 breach. 

5 So I must say that when we briefed this in response to 

6 their memorandum in support of the motion to dismiss, we 

7 addressed the arguments that were contained in their brief and 

8 it was a bit curious to us that they didn't address the other 

9 breaches, and it only became clear to us when we got the reply 

10 brief that they were really focused only on paragraph 109 and 

11 not paragraph 110. 

12 So we think that there's ample allegations in the 

13 complaint to keep DISH and Echostar in because for every single 

14 one of the trades that happened after the first one, our theory 

15 is they tortiously interfered. 

16 THE COURT: Well, that's one part of it, but the other 

17 part· of it was that there's no allegation of -- specifically of 

18 the creation of an agency or the authorization, and --

19 MR. STONE: Well, let me turn to that, Your Honor. 

20 THE COURT: Okay. 

21 MR. STONE: I'm actually quite surprised by the cases 

22 that they cited in their reply brief because they're just 

23 directly contrary to the authority that's out there. 

24 

25 mean? 

THE COURT: Okay. Can you point me to which ones you 
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1 MR. STONE: I can, Your Honor. They cited two cases; 

2 Cromer I and - -

3 THE COURT: Are you in the main memorandum or the 

4 reply? 

5 MR. STONE: The reply, Your Honor. 

6 THE COURT: Okay. 

7 MR. STONE: They cited a case called Cromer I and 

8 another case, Imburgia (ph.), for the proposition that, in 

9 fact, at the pleading stage, you had to allege an actual 

10 manifestation of intent on the part of the principal. That's 

11 not the law at all, Your Honor. 

12 In fact, our theory is that these purchases of debt 

13 were disguised purchases, and so as for actual authority, we 

14 don't yet have the facts. The true facts were hidden. That's 

15 how disguises work. And the case law bears out, in fact, that 

16 exact point. There's a case called Amusement Industry v. Stern 

17 which is at 693 F.Supp 327. The Court held there -- this is 

18 the Southern District of New York - - because 11 an outsider will 

19 not be privy to the details of what conversations took place 

20 between a principal and the agent,'' the plaintiff only need 

21 raise an inference of the agency relationship. 

22 THE COURT: But that's exactly the point. I mean in a 

23 smaller, more ordinary situation that might be true, but the 

24 point that DISH and Echostar is making -- and it can't be 

25 heightened to be a bootstrap argument, but the point that 
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1 they're making is, look, the board didn't meet, there was no 

2 authorization, this started with one -- I think it was a five 

3 million dollar trade. The only thing you have is that it was 

4 facilitated, executed by Mr. Kiser. You have nothing. 

5 In fact, when you play the tape forward, you have 

6 everyone agreeing that when the board ultimately was informed a 

7 year later or so, the board knew nothing about the prior trades 

8 and that lack of knowledge is evidence of the lack of 

9 authorization. So that's, I think, a fair statement of at 

10 least part of the argmnent. 

11 How could you say that they were authorized when you 

12 have a big public company that has to dot its i's and cross 

13 it's t's, and everyone agrees that this was news to them when 

14 they were informed about it after the fact? So how do I get 

15 around that? 

16 MR. STONE: Right. So I'm not -- I guess we would not 

17 agree that everyone agrees that that didn't happen because none 

18 of that is of record but I think the real point here is that 

19 the cases they cite make it very clear that authority can be 

20 actual, apparent or implied. So you have to have an inference 

21 of some kind of authority. 

22 Now here, the authority is clearly implied by the 

23 titles, alone, of Ergen and Kiser. And they are high-ranking 

24 employees and officers of DISH and Echostar. And there's a 

25 case called Old Republic v. Hansa World Cargo that we cite in 
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1 our brief, that says that -- just that: that a title is 

2 enough. But you could also look at the restatement -- the 

3 Second Restatement on agency, Section 103: by placing an agent 

4 in a position that has a customary scope that constitutes a 

5 manifestation by the principal, an assent and intention are to 

6 be inferred from the surrounding facts and circumstances. 

7 So the fact that Mr. Ergen is the executive chairman 

8 and Mr. Kiser is the treasurer, we think that, alone, raises 

9 the inference of authority. 

10 THE COURT: But then you get to the point that was 

11 made that if Mr. Ergen decided to buy a parcel of land or an 

12 item of some kind and he had Mr. Kiser do that for him, then in 

13 every case is he buying something for DISH? I mean how do I 

14 draw that line? 

15 MR. STONE: Right, so part of this goes to again, you 

16 have to infer from the facts and circumstances, are these 

17 things that would normally be in the scope of that type of 

18 person's authority? And here we have the executive chairman 

19 and the treasurer who actually makes investments for the 

20 company. So it is a reasonable inference that they are acting 

21 within the scope of thei~ authority. 

22 We can also look at Nevada law which really this 

23 should be a Nevada law issue; they cite New York cases. 

24 There's a case called USACM Liquidating Trust v. Deloitte & 

25 Touche, 764 F.Supp 2d 1210. Now, the Court there held that the 
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1 company's majority stakeholders who were also officers of the 

2 company were acting within the scope of their employment and 

3 authority because 11 the movement of corporate assets and 

4 decisions about which investments to make, which creditors to 

5 pay and what information to disclose are ordinary functions of 

6 management which typically would be attributed to the company. 11 

7 THE COURT: All right. But here he was spending his 

8 own money. 

9 MR. STONE: Well, we don't know that. We don't know 

10 where the money came from. We know that in that -- that was 

11 his claim in Nevada, that that was his own money but that 

12 hasn't been established as of record yet. 

13 THE COURT: Okay. 

14 MR. STONE: I would also note, Your Honor, that the 

15 two cases that they do cite, Cromer and Imburgia, we think 

16 don't apply at all.· And.one of those cases, it was a New York 

17 Supreme Court case, they dismissed the complaint because the 

18 acts that alleged were acts that clearly the agent could not 

19 take -- could never have taken under any circumstances. 

20 And in the Cromer case, there was an effort by the 

21 plaintiff there to establish Ernst & Young International as an 

22 agent of a U.S. affiliate and the Court found that there was no 

23 implied authority because they were completely separate 

24 companies and really had no relationship. 

25 Your Honor, just one more word with respect to the use 
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1 of information from Nevada and I regret that we put a few 

2 bullet points in our brief. I really opened Pandora•s box. It 

3 would have been a lot easier not to do that. 

4 THE COURT: I skipped them. 

5 MR. STONE: And I only go back to this point because 

6 Mr. Dugan said the law is very clear that you can rely on 

7 things that we•ve put into the record. Well, we haven't put 

8 anything into the record. The Court can take judicial notice 

9 of the fact that Mr. Ergen testified X, Y, Z in Nevada, but 

10 it•s not evidence and it's not something that can defeat our 

11 allegations. 

12 And the cases that they cite in their brief are really 

13 cases where, for instance, a plaintiff makes a claim under a 

14 proxy statement that there was a false disclosure and the proxy 

15 itself bears out precisely the opposite. That's 

16 understandable. 

17 But if you have two documents, one document says X and 

18 that's alleged in the complaint and they come back with a 

19 document that says Y, those are subject to proof. So the way 

20 the system works is we get to test those statements and this 

21 court gets to make credibility determinations about witness 

22 statements. 

23 Arguments contained in briefs are of, I would contend, 

24 of even lesser dignity, and certainly the arguments that Mr. 

25 Ergen made in the Nevada proceedings would fall into that 
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1 category. So we think by injecting the Nevada pleadings into 

2 the motion to dismiss, they've just created more problems for 

3 themselves because all those things really do is raise fact 

4 
I issues. 

5 THE COURT: Can I ask you a couple of questions about 

6 the complaint? 

7 MR. STONE: Yes. 

8 THE COURT: So I'm trying to square the prayer for 

9 relief with the various counts and allegations and I'm having a 

10 little bit of a hard time. You're asking for disallowance of 

11 SPSO's claims in full which has to be based on some other 

12 applicable law or agreement, right? We're not doing the 

13 equitable disallowance thing. 

14 MR. STONE: That's correct, Your Honor. 

15 THE COURT: Okay. And then you say or at a minimum, 

16 in part to the extent that SPSO would receive an unjust profit 

17 for its inequitable conduct, why is that an appropriate measure 

18 of damages for me to consider? Why should I be concerned with 

19 an unjust profit as opposed to some damage that you can prove 

20 occurred to the creditors of this estate? Why do I care about 

21 whether or not there's a profit there, just or unjust? 

22 MR. STONE: Well, we think that Your Honor can fashion 

23 a lot of remedies. This is a court of equity, and we believe 

24 that to the extent that there was a manipulation or at least an 

25 upset to the bankruptcy process, that it could be appropriate 
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1 for a court to take into account the fact that this party that 

2 didn't belong in the capital structure in the first place and 

3 had -- and took actions that caused an effect in the bankruptcy 

4 proceeding, could be subject to having their claim disallowed 

5 which would leave more funds for the other constituents. 

6 THE COURT: Okay. Then in 114(b) you ask for a 

7 subordination of SPSO's claims to all claims -- all claims. 

8 You're not just talking about at the LP entity. You're talking 

9 about all creditors• claims? Because it's different from what 

10 Harbinger asked for. Harbinger asked for subordination, just 

11 at the LP debt. Do you mean all claims? 

12 MR. STONE: No, I think just at the LP stage. 

13 THE COURT: Just at the LP. 

14 MR. STONE: Yes, I think that would --

15 THE COURT: SQ you're not asking for subordination to 

16 the Inc. debt? . 

17 MR. STONE: No, Your Honor. We don't think that would 

18 be appropriate. 

19 THE COURT: Neither do I. Okay. Is subordination in 

2 0 your existing plan? 

21 

22 

23 

24 

25 

MR. STONE: In the complaint? 

THE COURT: In the plan. 

MR. STONE: Oh, in the plan. 

THE COURT: Mr. Barr? 

MR. BARR: For the record, Matt Barr from Milbank 
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1 Tweed. Your Honor, the current plan has a provision that says 

2 it could take into account subordination and the effect of 

3 subordination. It does not currently provide for the 

4 subordination of any particular creditor. 

5 THE COURT: Okay, thank you. 

6 So is it your position that if I don•t find an 

7 underlying breach, I should nonetheless and can nonetheless 

8 equitably subordinate some or all of the claim? There•s no 

9 hypothetically I don 1 t find a breach. 

10 MR. STONE: Yes, Your Honor. I think that there is a 

11 separate argument, separate from the breach of contract that if 

12 Mr. Ergen or SPSO or other parties engaged in inequitable 

13 conduct that had an effect on the bankruptcy proceeding, that 

14 that's an available remedy. 

.15 THE COURT: Okay. So for the breach of contract, case 

16 law has been cited to me that·-- for the proposition tha~ if a 
• 

17 claim is transferred in violation of a prohibition or an 

18 assignment, there's nonetheless a valid claim. How do I get 

19 around that? In other words, the credit agreement does not 

20 state that an assignment in contravention of the assignment 

21 provisions of the credit agreement means that the assignment is 

22 void or voidable. The credit agreement doesn't say that; 

23 everybody agrees on that. 

24 

25 

MR. STONE: That's true, Your Honor. 

THE COURT: And the case law, at least some of the 
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1 case law that's been pointed to me says that.you still have a 

2 valid claim even if you hold an assignment in violation of a 

3 prohibition on assignment but there's a breach of contract 

4 claim against the original assignor obliger. So how do I get 

5 around that? 

6 MR. STONE: Well, two things, Your Honor; first, I 

7 would point out that the LCE Lux Holdco case that they cite, 

8 the Court recognized there that when the agreement evinces a 

9 clearly stated intent to render a party powerless to assign, 

10 there's no need for the nonassignment clause to also contain 

11 talismanic language or magic words describing the effect of any 

12 attempt by the payee to make an assignment. And the Court went 

13 on there to say that in that particular case, it didn't render 

14 it per se void because of some other language in the credit 

15 agreement. 

16 Our point is we don't have to use words null and void 

17 here. We think they di'dn' t have a claim. We recognize that 

18 there is language talking about a participation. And so while 

19 they may have had or may still have some economic interest, 

20 they don't have a true claim. 
/~ I 

And that's one of the things I 

21 think that goes into our theory of harm which is we didn't 

22 really know who to deal with at various points in this process 

23 because if they didn't belong in the credit agreement -- or, 

24 I'm sorry, in the capital structure, they didn't have a claim. 

25 And what we read that to mean is they may have an economic 
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1 participation but they shouldn't have been able to vote on 

2 anything. They probably shouldn't have been able to 

3 participate even in the ad hoe conunittee. 

4 THE COURT: The next thing that I wanted to talk about 

5 was damages because I think one of the additional arguments 

6 that's been made both by Mr. Dugan and by Mr. Giuffra is that 

7 what's the damage. What's the damage here? We're having an 

8 auction tomorrow, weather permitting. What's the damage? 

9 MR. STONE: Yes. And Your Honor, I think, to the 

10 extent that we're talking about money damages which is in our 

11 prayer for relief, that•s something that we will have to 

12 develop after the evidence comes in. But we could have 

13 certainly been harmed in a number of ways including the fact 

14 that maybe there's per se harm because they really don't belong 

15 in the capital structure here and it's 

16 THE COURT: But I don't know what that means. 

• 

17 MR. STONE: Well --

18 THE COURT: I don't know what that means, "per se 

19 harm 11
• If you go back to the reasons that this provision was 

20 put into place, and if you look at, I think from the stand 

21 point of what it took to put somebody into that category, it 

22 had to be established with the administrative agent that you 

23 were putting into that category, I think the language was, a 

24 bona fide operating company. 

25 So in other words, the agent didn't want the borrower 
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1 to be able to simply say willy-nilly these ten entities can't 

2 buy. It had to actually be a bona fide operating company that 

3 was a competitor, right? So you look at the context of that 

4 and yet we're now at a spot where we are, and I don't know what 

5 they; re doing, but one would imagine that the bankers who are 

6 involved in the sale process are, in fact, actively encouraging 

7 competitors to take a look at what's for sale. 

8 MR. STONE: Right. 

9 THE COURT: So I'm chasing my tail a little bit. 

10 MR. STONE: Right, but they're doing that in the 

11 context of one competitor having somewhat of a leg up in the 

12 sense that they were on the scene first, they bought up all 

13 this debt when we argue they should not have been able to, and 

14 among other things, that could have a chilling effect on other 

15 parties coming in to bid. So that's one possible harm. And we 

16 also think - -

17 THE COURT: But it's not that simply that somebody 

18 owns debt that they bought at a discount, right? Because 

19 that IS 

20 MR. STONE: No. 

21 THE COURT: -- SOP; that's standard operating 

22 procedure, right? 

23 MR. STONE: That's correct, Your Honor. This is part 

24 of -- in our view, part of an overall plan to buy the debt, to 

25 bid for the assets in a way that would assure a result for 
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1 Ergen/DISH/EchoStar that would be highly beneficial to them and 

2 not necessarily the most beneficial for the estate. 

3 THE COURT: But that's the part I don't understand 

4 because we're having an auction; we're having a sale process. 

5 Anybody who wants to can come in and bid. So that's the part 

6 that I don't understand in terms of the causation factor that 

7 on the one hand you can say look, there was a breach; they 

8 violated the prohibition on assignments; there has to be a 

9 consequence. We can say okay, hold that thought. And then 

10 over here we can say, okay, well, what was the damage because 

11 we're now at the point where anybody can come in and bid. 

12 You're in a court-supervised process. There are standards that 

13 have to be complied with. I'm just trying to -- I'm just 

14 struggling to understand the relationship between the acts 

15 complained of and the da~age and the causation of the damage . 
• 

16 MR. STONE: Yeah, I mean, Your Honor, I think that, 

17 without knowing more in discovery, we don't know precisely what 

18 the damages are. But I think our theory is that by becoming a 

19 part of the capital structure when they weren't entitled to, 

20 that they were able to direct this case in a way that is 

21 different. And you're right that we ended up in this 

22 particular place that we are, but we think that maybe we would 

23 have gotten to a different place, and maybe we would have been 

24 in a place that was more beneficial to all of the constituents 

2 5 in this case .. 
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1 THE COURT: Okay. 

2 MR. BARR: Your Honor, can I just add one, maybe, 

3 answer to your question? 

4 THE COURT: I gave Ms. Strickland a hard time, so I 

5 have to be equal opportunity here. 

6 MR. BARR: Can I then hand him a piece of paper? 

7 MS. STRICKLAND: I think that's fair. 

8 THE COURT: Thank you, Ms. Strickland. You can --

9 MR. BARR: So I should hand it? 

10 THE COURT: You can go whisper to him --

11 MR. BARR: Okay. 

12 THE COURT: -- just to keep it totally -- totally 

13 equal. 

14 MR. STONE: Yeah, I'd -- Mr. Barr was putting a finer 

15 point on my point that Mr. Ergen/LBAC has a leg up in the sense 

16 that 60 cents of every dollar goes -- he's bidding with $1.60 

17 for every dollar that the other competitors would bid. 

18 THE COURT: But that's the point -- that's the point I 

19 made about three minutes ago, which is that that structure, 

20 schema, doesn't describe anything different from somebody who 

21 buys debt at a discount and then is in a position to credit 

22 bid. So that's not different. 

23 The distinction that you were making to me was this is 

24 a competitor. This was somebody who wasn't allowed to come in. 

25 And there's just -- those two things are not the same. So 
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1 there's no general prohibition about somebody buying debt at a 

2 discount and then they have a strategic advantage when it comes 

3 time for a plan of reorganization. So I can't go down that 

4 path. 

5 Before I let you off the hook, though, can I ask one 

6 more thing, because 

7 MR. STONE: Certainly, Your Honor. 

8 THE COURT: A lot's been made of the fact that the 

9 debtor or Harbinger and/or Harbinger knew that Mr. Ergen was 

10 making these purchases, knew that SPSO was making the 

11 purchases. It was widely reported in the press, and nothing 

12 was done. So what am I supposed to do with that allegation? 

13 I mean, some of it can be taken as a fact. I can take 

14 judicial notice of the press reports, not for the truth but 

15 that they existed. 
• 

16 MR. STONE: Yes. 

17 THE COURT: So what am I supposed to do with that on 

18 the motion to dismiss? 

19 MR. STONE: I think that all that Your Honor can do is 

20 give those press reports that you're taking judicial notice of 

21 the weight that they deserve, which isn't much, because there 

22 is a whole factual record out there that I think will show that 

23 we weren't aware of it, but that's for another day. 

24 THE COURT: You think it's possible that Mr. Falcone 

25 was aware of it and just didn't tell the rest of the company? 
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1 MR. STONE: Well, I suppose that's possible. I don't 

2 know that to be the case. I only know that based on our due 

3 diligence in bringing this complaint, I think we would have 

4 been hard pressed to bring this complaint had we known from day 

5 one that this was Mr. Ergen buying the debt. 

6 THE COURT: Well, if there was a press report, for 

7 example, that there was a press report that 11 anonymous 11 is 

8 hacking into LightSquared's computer system, you would have 

9 gone out and looked into that, right? 

10 MR. STONE: Correct. 

11 THE COURT: Okay. So there's a press report that 

12 Charlie Ergen is buying into your capital structure. One would 

13 think you would go out and try to figure that out, right? 

14 MR. STONE: Exactly. We did that. We were 

15 stonewalled at every turn. 

16 THE COURT: From May, 2012. 

17 MR. STONE: Yes. 

18 THE COURT: Okay. Anything else? 

19 MR. STONE: No. That's all, Your Honor. 

20 THE COURT: Okay. I think we are going to -- Mr. 

21 Friedman, if you don't mind? 

22 MR. FRIEDMAN: I'd love a break. That would be great. 

23 THE COURT: Okay. Let's just take a break and we'll 

24 come back at 3:15. Okay? And if you folks want to bring in 

25 coffee or other drinks, that's fine. 
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1 UNIDENTIFIED SPEAKER: Great. Thank you, Your Honor. 

2 UNIDENTIFIED SPEAKER: Thanks. 

3 {Recess from 3:05 p.m. until 3:21 p.m.) 

4 THE COURT: Okay. Mr. Friedman, good afternoon. 

5 MR. FRIEDMAN: Your Honor, good afternoon. David 

6 Friedman for Harbinger. 

7 Your Honor, I find myself in the unfamiliar role this 

8 afternoon as being a cheerleader for the debtor. When people 

9 think of cheerleaders they rarely think of me. 

10 THE COURT: But now, from now on everybody is going 

11 to, so 

12 MR. FRIEDMAN: From now on -- hopefully --

13 But we are -- I mean, to put this simply, if Your 

14 Honor -- we think the debtor has filed a good complaint. We 

15 thought we could -- we thought it was in our interests and in 

16 the interests of those who similarly share in this· litigation 

17 to join. 

18 We were given leave to file an objection to the claim 

19 as well, but what we tried to do was just simply to add 

20 additional facts and make some, I think, modest changes in 

21 terms of the prayers for relief, just tweaking --

22 THE COURT: But the technical aspect of it is that as 

23 a technical matter your Counts I and II shouldn't stand, right? 

24 MR. FRIEDMAN: Well, I think that -- I think, as Your 

25 Honor granted us, we thought, and I thought that Mr. Dugan said 
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1 this as well, that these, that I, II go together. I thought 

2 they were all sort of the same point. 

3 THE COURT: Well, I think what you're trying to do 

4 
I 

1S I's the declaratory relief, right? II is the breach of 

5 contract. III is the - -

6 MR. FRIEDMAN: Claim disallowance. 

7 THE COURT: claim disallowance. So to me it's all 

8 baked into the claims disallowance. 

I think it I is, but I would say, and we 9 MR. FRIEDMAN: 

10 were careful, because we noticed a tort claim peering out from 

11 the debtors• complaint, and we, on the one hand, we thought 

12 well, we weren't granted leave to do that, so we better be 

13 careful 

14 THE COURT: Right. 

15 MR. FRIEDMAN: -- because I --

16 THE COURT: But that didn't reply to the equitable 

17 subordination. 

18 MR. FRIEDMAN: Well, so then we thought about it some 

19 more and said well, the truth is in the way that this 

20 litigation has now morphed we were dismissed. We were off to 

21 the side. Now the debtor has moved to the front of the line 

22 with their complaint. And we looked at it, and we thought 

23 what• s we didn't want to -- we didn't think we had anything 

24 to add on the tort claim, because it was too reminiscent of our 

25 own litigation. We really didn't want to go back there again. 
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1 THE COURT: Right. 

2 MR. FRIEDMAN: But we thought that the -- we really 

3 thought that under Caldor, as simply a party-in-interest, we 

4 could join in all that relief. So we didn't think it had we 

5 thought that apart from -- there was leave granted to us, but 

6 then -- and that would be -- let's assume the debtor never did 

7 anything, so we would have leave granted to us to do whatever 

8 we were granted leave to do .. 

9 THE COURT: Right .. 

10 MR .. FRIEDMAN: Then the debtor jumps in and files a 

11 lawsuit. 

12 THE COURT: Right .. 

13 MR. FRIEDMAN: And I think that under Caldor, under 

14 the Second Circuit's decision in Caldor, I think anybody can 

15 jump into that adversary proceeding in a 11 me too 11 capacity. 

16 And that's, really, where we are on all these other claims. 

17 We 1 re in a "me too" capacity. 

18 Now, could we restrain ourselves to not throw in a few 

19 words that we thought made it better or more helpful? We did, 

20 but we 

21 THE COURT: But if you're in a "me too" capacity then 

22 we have the opposite of what we had at the beginning, which was 

2 3 the debtor being in a ·11 me too 11 capacity. 

24 

25 

MR. FRIEDMAN: Exactly.. Exactly. 

THE COURT: Right? 
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1 MR. FRIEDMAN: Yes. 

2 THE COURT: So if all you're saying is that you're in 

3 a 11 me too 11 capacity that 1 s different than prosecuting claims 

4 derivatively on behalf of the estate. 

5 MR. FRIEDMAN: Oh, of course. Absolutely. 

6 THE COURT: So I think that, maybe, you and I don't 

7 have that much to talk about if we agree that, essentially --

8 well, I'm going to come back to equitable subordination, but 

9 Counts I and II go. Count III is identical to the debtors• 

10 count. I don't think you get anything more or less by being 

11 involved. Equitable disallowance goes, consistent with the 

12 first decision. And then you get to the equitable 

13 subordination, which you could have done in a plan, which you 

14 could do in a plan, and what it seems to be saying is if you 

15 find this then we're going to be able -- then we're going to 

16 propose a plan that it's going to be predicated on. I'm 

17 reading between the lines. 

18 MR. FRIEDMAN: The sequencing doesn't work, because 

19 you're going to decide this, presumably, at confirmation time 

20 if you have a trial, so people are going to have to decide 

21 earlier than that whether it's a proposal plan that has some 

22 subordination in it. 

23 THE COURT: Well, you can -- I know you know how to do 

24 this -- you can do a plan that has different toggles in it. 

25 MR. FRIEDMAN: We sure can. So, and just --
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1 THE COURT: Right. 

2 MR. FRIEDMAN: -- by coincidence, tomorrow is the 

3 deadline to file a plan, so look at that. 

4 THE COURT: Right. 

5 MR. FRIEDMAN: So --

6 THE COURT: So what I'm trying to understand, though, 

7 I mean, I'm just -- I'm trying to be procedurally efficient 

8 here -- is that at the end of the day, I think it all will not 

9 matter. I mean, even if I were to grant the motion to dismiss 

10 the equitable subordination, I don't know that that would stand 

11 as preclusion of your proposing a plan based on that. I mean, 

12 maybe it would, but I don't think that's where we are here 

13 today. 

14 MR. FRIEDMAN: I would ask, Your Honor, because I 

• 
15 think the -- equitable subordination, I'd just jump -- if you 

16 don't mind if I just jump to that, because we're on the topic. 

17 THE COURT: Sure. 

18 MR. FRIEDMAN: Equitable subordination is a claim in 

19 which the remedy is sometimes the hardest thing to tailor, 

20 because people could all agree what bad conduct looks like, but 

21 the remedy has to be tailored, really, to fit the crime. It's 

22 supposed to just be remedial, not do any more. 

23 

24 

25 remedial. 

THE COURT: Right. 

MR. FRIEDMAN: It's not really punitive. It's more 
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1 THE.COURT: Right. 

2 MR. FRIEDMAN: So --

3 THE COURT: But can I just stop you for one minute? 

4 MR. FRIEDMAN: Yes. 

5 THE COURT: Because you're asking for equitable 

6 subordination wearing the hat of a creditor at LP, right? 

7 MR. FRIEDMAN: Yes. 

8 THE COURT: Right? 

9 MR. FRIEDMAN: Yes. 

10 THE COURT: Because all you're saying is that --

11 subordinate the claim to the claims of other creditors, and 

12 you're asking to do that as a creditor at LP. 

13 MR. FRIEDMAN: Yes. Yes. 

14 THE COURT: What's your claim? What's the claim of 

15 Harbinger at LP? 

16 MR. FRIEDMAN: We have a trade claim at LP. It's not 

17 a meaningful claim, but we're at a derivative capacity. I 

18 mean, just to be clear. I mean, we are joining the debtors' 

19 claim for equitable subordination. We're not specifically 

2 0 speaking. 

21 What we think the Court should consider, I don't think 

22 you can reach -- there's no way to reach a remedy today. It's 

23 almost like you have a patient that is exposed to some 

24 toxicity. They're really going to the doctor tomorrow. 

25 Tomorrow they start seeing the doctor, and maybe they'll go to 
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1 some specialists over the next couple of weeks, but in terms of 

2 determining the extent to which -- and I will be very careful 

3 not to go beyond that -- but the extent to which there has been 

4 harm is really playing itself out as we speak, and, perhaps, 

5 over the next few days. So I think it's almost impossible to 

6 consider a remedy. 

7 But the remedy that we would seek would be a remedy 

8 that belongs to the estate. I mean, we're not seeking -- we're 

9 just joining in the -- we're intervening in the estate's desire 

10 to equitably subordinate. We can't do it on our own because we 

11 don't have a particular harm to our particular claim that we 

12 can allege. So under the Second Circuit's decision, they're 

13 right. We don't have our own equitable subordination claim. 

14 So it's only the estate's claim. 

15 And we rise and fall with the debtor here. We don't 

16 have any independent rights. 

17 THE COURT: So then I should just dismiss your 

18 complaint in its entirety? 

19 MR .. FRIEDMAN: No. 

20 THE COURT: I'm just trying to understand what's left 

21 of your complaint. 

22 MR. FRIEDMAN: No. Everything that is in our 

23 complaint is either, in the case of the objection to claim, our 

24 own independent right to object to a claim - -

25 THE COURT: That one is --
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1 MR. FRIEDMAN: But they're doing it too. 

2 THE COURT: Right. 

3 MR. FRIEDMAN: So if they were to win we wouldn't have 

4 to win again. And - -

5 THE COURT: But if you had come in with a complaint 

6 that was just the claims disallowance clean --

7 MR. FRIEDMAN: Yes. 

8 THE COURT: Then we wouldn't be having any of this 

9 other conversation. 

10 MR. FRIEDMAN: Right. 

11 THE COURT: And nothing would have precluded you, as 

12 the proponent of a plan, from proposing a plan that called for 

13 the equitable subordination of all or part of any claim you --

14 MR. FRIEDMAN: Right. 

15 THE COURT: thought you could equitably 

16 subordinate, right? 

17 MR. FRIEDMAN: Right. Right. 

18 THE COURT: So isn't that --

19 MR. FRIEDMAN: But then you'd have to -- you wouldn't 

20 want to start litigating that on January 9. I mean, you 

21 wouldn't want to start hearing about that on January 9th, I 

22 would think. You'd want to start at least getting that process 

23 started now. Meaning there's two elements to equitable 

24 subordination. There's liability and there's damages, right? 

25 THE COURT: Right. 
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1 MR. FRIEDMAN: So right now the debtor has 

2 THE COURT: But right now all I'm doing is a motion to 

3 dismiss. 

4 MR. FRIEDMAN: Right. Right. 

5 THE COURT: Right? 

6 MR. FRIEDMAN: But we'll --

7 THE COURT: So 

8 MR. FRIEDMAN: But you'd have to get past that. I 

9 mean, we'd have to get to this eventually. I thought we were 

10 doing this now so that by January 9th we have -- whatever's 

11 left, we know what's left of these cases. 

12 THE COURT: But if something's left then we're going 

13 to start a trial on those issues --

14 MR. FRIEDMAN: Yes. 

15 THE COURT: on January 9th. 

16 MR. FRIEDMAN: Yes. Yes. 

17 THE COURT: And what's the deadline for the proposal 

18 of your plan? 

19 MR. FRIEDMAN: Tomorrow. 

20 THE COURT: Right. So nothing I say today, other than 

21 the possibility that as a matter of law there's not going to be 

22 equitable disallowance, which --

23 MR. FRIEDMAN: Subordination. Oh, I'm sorry. 

24 THE COURT: -- which -- subordination. Thank you. 

25 You have to put in a plan tomorrow --
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1 MR. FRIEDMAN: No question. 

2 THE COURT: that's going to have to have a 

3 placeholder for it, one way or the other, and we're --

4 MR. FRIEDMAN: Yes. 

5 THE COURT: We're dealing with a common set of facts. 

6 MR. FRIEDMAN: Right. 

7 THE COURT: I mean, this all --

8 MR. FRIEDMAN: There 

9 THE COURT: The same set of transactions --

10 MR. FRIEDMAN: Right. 

11 THE COURT: -- that everybody's talking about. 

12 MR. FRIEDMAN: So the rest of our complaint is just a 

13 platform for us to get up and try to make our argtunents as a 

14 party -- as under 1109, under Caldor, why we think they're 

15 right. I'm just here to say why I think Mr. Stone is right and 

16 make a couple of more points. 

17 THE COURT: But Counts I and II you couldn't plead, 

18 because they were beyond the scope of what you were given 

19 permission to plead. 

20 MR. FRIEDMAN: Right. 

21 THE COURT: And you needed a motion. So those are 

22 going to be dismissed. 

23 MR. FRIEDMAN: But he pled them. So why can't I join 

24 in those? In other words, Caldor says that anybody who's a 

25 party -- under 1109 
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1 THE COURT: Right. 

2 MR .. FRIEDMAN: anybody, even Harbinger -- anybody 

3 has the right to intervene in an adversary proceeding brought 

4 by the debtor. 

5 THE COURT: Okay. 

6 MR. FRIEDMAN: Anybody. There's no barrier to entry. 

7 THE COURT: Right. 

8 MR. FRIEDMAN: It's an unconditional, absolute right. 

9 THE COURT: But you didn't file an intervention. You 

10 filed a separate complaint. 

11 MR. FRIEDMAN: I filed it because there were 

12 already -- Your Honor, I thought it was -- we were given the 

13 right to file a second amended complaint. I thought that to 

14 intervene in a complaint and intervention was somewhat awkward. 

15 I mean, so -- because the intervention took the lead, so we 

16 kind of tried to slip in underneath it. 

17 But I thought it was clear from our complaint, because 

18 we provided Your Honor a redline from it, we took every single 

19 word in their complaint. We just added some additional words 

2 0 to it . That ' s a 11 . 

21 THE COURT: You did. But it was their first time 

22 pleading a complaint because, as you just said, they 

23 intervened. 

24 Look, I think this is all a lot of procedure, but I 

25 don't want to make any mistakes in how I tee this up. In my 
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1 mind, the cleanest thing to do is that you dismiss Counts I and 

2 II. I haven't gotten to whether or not Count III, the 

· 3 dis allowance goes or not. 

4 MR. FRIEDMAN: Um-hum. 

5 THE COURT: The equitable disallowance is gone. And 

6 then you have left equitable subordination, which I have to 

7 decide whether it survives a motion to dismiss, but I think 

8 that you didn't have to bring that in an adversary. That could 

9 have been done in a plan. You get to the same place. 

10 MR. FRIEDMAN: Okay. I mean, sometimes it•s hard to 

11 know, and you have to, so --

12 THE COURT: Sure. I understand. I don't think 

13 there -- it's not mandated one way or the other. 

14 MR. FRIEDMAN: Right. 

15 THE COURT: But the Rules say that you can 

16 MR. FRIEDMAN: Your Honor, if you deny the motion to 

17 dismiss as to the debtors• complaint and simply say Harbinger 

18 has a right to participate in that litigation, participate in 

19 discovery and cross-examine witnesses, appear in court, file 

20 briefs, then that's fine. You can dismiss our claims. That 

21 was the only reason to have joined, for that purpose. 

22 THE COURT: Okay. 

23 MR. FRIEDMAN: But 

24 THE COURT: Do you want to talk about the motion to 

25 dismiss on the merits with respect to the claims disallowance? 
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1 MR. FRIEDMAN: Yeah. Just a couple of things. I do. 

2 First of all, I just want to speak about agency for a 

3 minute, because I think agency ties into all this. I mean, I 

4 don't think that -- I don't need to go through it now verbatim, 

5 but I do think that the complaint was well pled in terms of 

6 Mr. Ergen and Mr. Kiser acting within the scope of their 

7 employment on behalf of DISH. 

8 Also, in connection with the purchase of the 

9 LightSquared debt, in other words, this is not a piece of land 

10 in the middle of Colorado or wherever. I mean, this was -- and 

11 that's always the issue. I mean, if Mr. Ergen hit somebody 

12 with his car, DISH is not liable. But when he acts within the 

13 scope of his employment, and in particular, I mean, this is 

this I is, kind of, the uber-scope of his employment. 14 That's 

15 what he does. He looks to buy spectrum assets, and there's no 

16 question from the beginning -- this was pled in the debtors' 

17 complaint -- this was all part of a plan by DISH to acquire 

18 spectrum assets, and it was planned by DISH. And I think one 

19 of their points was Mr. Ergen himself is alleged to have sort 

20 of viewed DISH as the default purchaser, but if they couldn't, 

21 he'd take it on his balance sheet until DISH could figure out a 

22 way to benefit from it. But it was always DISH as, sort of, 

23 the intended purchaser. 

24 And that's what they pled. I mean, it may or may not 

25 be true. I mean, I'm just -- but for purposes of the 
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