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type of inequital1le conduct;'~ (ii) "[t]l1e misconduct inust ha,re resl1lted ii1 injl1ry to the creditors 

of the ba11krupt or conferred a11 u11fair a(lva11tage on the clai111ant;" and (iii) "[ e]q_t1itable 

subordin_atic)Jl of t11e clairn rr1ust r1c)t be in_con_sister1t v·vitl1 the provisions of t11e BankruptC)' Act." 

514.152 

In cleterrnini11g \vhetl1er these tl1ree CC)l1(litions are satisfied, 1\if obile Steel instructs the 

c:o11rt to be 1:r1in_dful of tl1ree prir1ciples. First, ir1equitable C()J1d11ct directed agair1st the debtor or 

its creditt1rs n1ay be sufficie11t to \varra11t s·ul1or(linatior1 t1f a claim irrespective of wl1ether it -vvas 

related to the acquisition or assertio11 of tl1at clain1. 153 1lfo!Jile ,_i)teel~ 5t)3 B .l~. at 700-01; see also 

Citicorp J;relitz,tre CaJJlf(t/ Ltd. 1), C'oniln. o.f Cre(litors Iloldilig [lnsecure£1 C1/(Jflns~ 323 F .3d 228, 

234 (3d Cir. 2003), cert. deniecl~ 540 lJ.S. 825 (2003), (G'Pt1percr({/t")154 ('GThe ir1equitable 

co11d11ct n1ay arise Ollt of a11y t111fair act byT tl1e creditt1r as 1011g as the ct1nd-uct affects tl1e 

bankruptcy res11lts of other creditors"). Second, a claim or claims sl1ol1ld be subordi11ated to t11e 

exte11t (and only' to tl1e exte11t) necessar;1 to offset the harm \\1hich the clebtc)r and its creditors 

suJTered on acco11nt t)f the ir1equitable contil1ct, ltl. A:nd tl1ird, ar1 objection restir1g ()Jl et1l1ita1Jle 

gro·u11ds n1ust co11tain S()rne substantial fact11al basis tt1 sttpport its allegation of irnprt1priet;'. l<-i. 

152 \ ·1 h ] h d ~ l \!if; 1 ' 1 ". 7 . d . ] .,. . . h , . . ., ] L 1· il.lJ'Y 11· ·=- sel··on pri1'1'5 C)t t JP· 1 rJ0"1.r:- f/...J_~~ *·;..'""'-*Ll't ·l.('' '-~t'~te· 1·0·t1"' c•1ie~·1"11 1 't1 1 "tl""'-;rc. 1- ·=- b•"'t'·ter ,,..~;..-=.i1•'{"'J!:j" ta· ·1c· t 1•"' l-~1;•"' , .• _ ~ ,::, _ ._ 1;;. , ____ ~1-,::, _ ·- ,_,. _ , l • ..:. L ·"'·"-• l-'-''"'. _;:, '" (L _ . _.., t -'".. u.. v .'l'v, -- 1;;. • ... ,. -.. v l>,.•n \ l _ t _.,,.,. , -'""' 

follcnved by courts in this District) is that injury n1ust be sho\vn; and '"unfair" advantage to the clain1;:u1t, in the 
b f .. -· .. ~f·. \ \~. 7 \. ,., 1 .\fC· -'T 'E, _.,.TlT7·· a .f'll:\'i1'•;..-:.. 0 ]'t1'"l1f'l to C!'"'d·lt·ors ]"' t1l-•l C'li"lt "l"'""'liP]1"t e 0 1

lCtC.!f} Cl()l/t ·v ~1 Jfl-'l(-,nf-,,- .1t / /)1·n ( n l"'/..J ;'J(,-,rk.z.'>-t ,,.,. -1•} dznu'I :'.'>\::•.UV>,.• _ __ J _ _, · V .. - _ ' .Cl _ . ,.. •~"-• __ V-'-V _ , I_ eL· _( ->Jo>Jo<: •• ,) H • L l:J •'-' 4• ~- LLl '-' _t"• -• L· ./ '1_ 4• ,,L/l -•- '-' - -. "b' 

( ., ) 3 6. ·1 B R ... 69 '8 8 ·B k ,., D N ,,. 2"0""' ( __ , -r ) -, r ~" ·1 ' P l .,., d r "'l ~] t)i·'1-,..... l i ·_.... { ?'1 r i.....: ' I e ij I ~ i1ro1Jper ; ., cr.r:;o.r:J a·· 1 i" •") n -;,·1e t 111 ·-· fl <' }''0[}(,JYDG h (),,... ... , er /'"' --~ j ~ __.~.'I/·. , • , _ • • -· , _, l \ u. . .u • ,__-,. • • • \_, . , _r , '-- • . _ , '"., , ,Jct. <e>l; ,,_ . ' , • _ » ,,_ c
1

, . •~. -1 .1/ », -1 tL. ""--

B.R. 24, 29 (Bankr. D. (~t. 2000) ("In the [Second (~ircl1it], t11e second requirement for equ.itable subordination 
involves a conju11ctive test, requiring a sl10\ving of bot11 unfair adva11tage to one creditor and harrn to tl1e debtor or 
l·ts ~th"'r "'.-.d-_.1 .. ~1··· ·~ r ~;t1·110 ,-,, <' 11'rv 1·1 1a1"'"·1a··;·· tin r·" f,~.,, T <---_"1-·a•·1t· t.___, - ). 699 F ,.,--:i 599 ,.J] ·1 r?--:i (';,.. 19g-') (o-·r·:-in1n1a .. 1·cal , c _ ...., ..... !l .. _._ t.C ~. ,1...! 0 ___ ;,,.c ... J • u. ,,. t ,"-. c :r . . J " _,u. , . ,.,_,li . ~ i _ \~li •. ! ... _,__ , .J / 0 ._._ t. , 

h . . . l"'"' r ' . !:'. . (~ . ~ T . . ("' . !. R .. [ ' ·z · ), 1~~ ?'1gP.c 111 or1g111? ~)· I" r.r:J ~/.,t-;J-Z.·11·1' .. ,Jnl- · 1ect-z··11 (" . .,.,."J'nDr,.,tion ,. ~ · r-..i1.1n, .. 1·1' .. 1Ci(i"'1;n 01;1} 0 ra··t-z1 1.r::o nc· v ·1'r(-11 1t1 1-ti;; .r::-rv v .a..ii,,,""'" • ,_ .HU- _r ' _1 l t. r •~1 JIL •. _ --'l '1. - '"- .o;:c (A, • • 1. - • J ,_, .,JJ1t1 . .:..:.L • __. , 
1

_, c . ·c, • . . ,,_ <·l .1.l , • ·'-,} l c ., 

[J5:. J)ep 't o_fA_gric.~ 240 B.R. 476, 485 (Bankr. D. \ft. I 999) . 
• 5_., 
l .J T] . I) . . fl i. . . f 'h (""' 1 . ., b ., D b. 1 II b. . 1 ·. ""'i ::1"" s· ~) ·!lo':'".}.. c.-.'_,( ... .- s ) ;~. )... )"" . - ) .... '", . I •JiSSP .. _,:'!.... "T .. ::-:., - ir·-·. I • , - - ... . o·:'.1·> , ":'"_}. 1LS _ t.CL_tLtl .lt. vl-t;:, et CL_pts1tlt11 c te _A~1np_atnts u,,_,_..,1t1::.c1 ) t11t e .tc!s ant __ ar 1n0 t.t Ln t1c 
1L\.d-versa:r;1 Proceeding; SPSO's conduct in these cases \Vhich is unt·elated to clai1n acquisition is the subject of 
objections asse:rted i~n connection \vith the I)ebtors' Third i\1nended Joint Plan of Reorganization. 
154 F'or ease of corr1prel1er1sion a:nd tmless otl1erwise rioted, all references to l:)apercrafl are to the 'Tl1ird 
C. -· ' · · 3') ... I~ 1 -:.1 '"')t;;I (3d c·-· ')C 01) · T • J - .;o -u- 0 .;::12-" ('"OC 3·· .1rctut s op1r11on~ , L_) ~ ._.u LLo .rr. L} _. , cerr aenzeu, ).:.;. . .:i. o _. L } ), 

145 

Exhibit Page NOj S7~l 
Docket 69012   Document 2016-16744



JA009979

13-01390-scc Doc 165 Filed 06/10/14 Entered 06/10/14 15:04:54 Main Document 
Pg 153 of 175 

l Q tvlobile Steel J>rorig l: l nequitable c:ortfluct 

1}ro11g I of the Jl1o!Jile lSteel tests requires a shovli11g that the clai1nant engaged ii1 son1e 

ty1pe of inequitable CC)11(luct. Inequitable co11<.luct is not lin1ited tc) fraud or breach of cc)11tract, 

ratl1er, it ir1cluties ever1 lav·vful C()Jldt1ct that s1:1t)cks t):11e's good C()J1scier1ce. As Jutige Be111steir1 

notecl ir1 c9(J 1Vassau .,.-1ss(JCS. ~ inequital".lle co11cl1tct rnea11s, an1t1ng otl1er things, 

a secret or open fral1cl, lack:_ of faith or gl1arclia11ship -by a fiduciaryr; 
an tLnj11st enricl11nent, r1ot enrichn1e11t b)1 bo11 cl1ar1ce, astuteness or 
busi11ess act1n1e11~ but enrichme11t througl1 another's loss brought 
about by one~s O\JY'n l1nconscionable, 11nj11st~ u11fair, close or doulJle 
dealing or f(lul con.duct." 

169 13.1~. at 837 (ql1t1ti11g Jn re 1{in-iJJa (7J1air1 (7<}., 53 !3J~. 772, 77~) (t1ankr. S.I).N.Y. 1985)) 

(other citations omitted); Ir1 re ltJis/[}~5.4, Inc.~ 264 B.Il. 69~ 134 (Bankr. S.D.-N.Y. 2001) 

(Gerber, J.) ("Lois/US~4'~); ~4lller, 277 B.R. at 663-564. Tra(iitionally~ eq_t1itable st1bordinatic)11 

v'vas i:na}lplicable to ()rdir1ary credit()fS (as t)pposed to insiders), bul it is tl()\V \vell-settled that th_e 

doctrine applies tt1 general creditl1rs or ~'nt1n-insiders," tl1ough the circ11mstances v1/arranti11g 

equital1le sul1orc_li11ation of a non~insider~ s clai1n arise less frequently' l1eca11se tl1e opportu11ities 

for abuses triggering e<.1uitable subordination tend to be i11ore rea(iily av'ailable to insi(lers. See 

l,tJis/[/S1.4., 264 B.R .. at 134 (citir1g 80 ]\lcrssau Assocs", 169 B"R. at 838) (otl1er citations ornitted). 

111 t1rder to identify the precise type t1f co11cl11ct SUJ)pl1rting eq·uitalJie s·ul".lorclinatit1n l1f a 

non~insider~ s clai1n, some courts hav'e applie(l a l1eigl1tened sta11c_larc_l of vlrongdoing, the n1ajority' 

requiring co11<.luct that is "gross and egregiot1s.'~ 80 1\Tassau Assocs., 169 B.R. at 838 (citi11g 

fiP'aslovv v. 1tfNC: C1on-tlnercial (;t)rp. (!11 re }v_f. Pclolellt1 '-~ ~')(111s, !11c.), 161 B.R .. 107, 119 (E.D" 

Pa. 1993}); Bcznk- cif 1\le-vv Richnt()ncl v. }"Jr()ductitJrt (7redit ,;1ss· jrt (lrt re ()sfJ(Jrrte), 42 13.R. 988, 9~l I 

(\V.D. \Vise. 1984). Ho\iv'ever, col11is i11 this District hav'e held tl1at tl1ere is i10 dit1erent or 

heigl1tened stand.ard_ by \\/hicl1 to ju(lge a 11011-i11sid.er's conduct, t11ough t11ere nlay be fe\ver 

traditior1al grt)Llntis av'ailable because r1eith_er ur1dercapitalizatior1 n_or breacl1 of fiduciary tiuly 
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applies to the conduct of a non~insider. ,_i)ee (~O JVassau ,1lssocs., 169 B.R. at 839. lJnless the 11on-

i11sicler 11as dc)1ninate(l or controlled tl1e debtor to gai11 an unfair ad-vantage~ tl1e type of 

in_e<.111itable CC)Jl(lL1ct tl1at justifies sul)ordin_atic)Jl of a r1c)J1-i11si(ler~ s clain:1 is "llreacl1 of a11 existi:ng~ 

legally rect1gnized d-ut)1 arisirag -u11der cr)ntract~ 1t1rt or other area t1f tl1e la-vv'." Id. at 838; acc(Jrd 

E.D.N.Y. 2006). 

111 cornn1ercial cases~ tl1e propor1er1t of equitable sul.,ordinatior1 n1L1st (lerrlC)Jlstrate, fc)r 

exa111ple, '~a s11bstantial l)reacl1 f)f contract and ativTantage-talcing llj' the creditl1r." c9(J 1Vassau 

.-4ssocs.~ 1()9 BJ{. at 838 (citations omitted); c1ccord Lois/[}S.-4, 2t)4 B.R. at 136. \Vhere a 

propo11ent is able to establisl1 ine<.1uitable CC)11(luct i11 con11ectio11 \\/itl1 contractual C)bligatio11s, 

cotnis have grar1ted equitable sul)ordin_atic)Jl. S1ee DevellJpn-ientlll /'J/;ecitllists_. !11c. v. flc1n-iiltlJn 

Bt:irtl(,. 1\r .. 4. (Jn re 1\-1(Jclel ln-iJJerialy Inc.), 25() 13.R. 776, 804-()5 (13a11lcr. S.D. :FL 2()00) (holding 

tl1at creditor~ s creatio11 of a scl1erne to circu1nvent co11tractl1al obligations, ii1cluding negative 

co\1enants i11 the loan cloc11me11ts~ Y\rl1ich pro\1ided_ it \\1itl1 an unfair ad\1antage \varra11ted eq_t1itable 

s11bc)r(li11ation_ of its allo\ve(l clairn). 

Jn tl1e al".lsence of a ct1ntractual llreach, the propl1nent rn-ust dernl1nstrate "trattd, 

inisreprese11tatio11~ estoppel or similar conduct that j11stifies the ii1ten1ention of equit)r.,, 8'() 

J'lassau Assocs., 169 B.R. at 838 (citations 01nitted); accord Lois/USA~ 264 B.R. at 136. A 

\1iolatior1 of tl1e in11Jlied CCl\rer1ar1t of gt)od faith arid fair deali11g rnay provide gr(lu11ds for 

sulJsta11tive determi11ation with respect to the extent to \\1hich a clain1 for violation of tl1e in11Jlied 

co\1enant ()f goC)(l faitl1 and fair dealing Y\rot1l(l st1pport equitable subordination pending furtl1er 

(levelop1r1ent t)f the facts, 1Jut n_oti:ng tl1at~ if prt)v'e11, sucl1 ct1nd11ct rn_ay justi(y e<.111itable 
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'b d' . -) l 1 E' ') ~ ,.., 'B T) ?'10 'h ld. 1 . "·10( ) f h Sll or 1nat1011.; see a so fl re nrtJfl, ~)Jj _ .i:\._. at ..... ..::. ( _ o 1ng t 1at section ..., _ _ c o t _ e 

Bankruptcy' Coc.ie aflords the cot1rt discretio11 \\/hen co11si(leri11g st1bordinatio11 of clain1s basec.i 011 

cornn1on_ la\v concepts of t11e equitable doctri:ne, a11(l stati:ng tl1at "th_e 1Jar1kruptc)r couJt 11as t11e 

[ equita-bie] po\ver tt1 sift the circttrnstances s11rro·u11di11g any- clain1 tr) see that injl1stice f)r 

11n£1i1ness is not do11e in ad1ninistratio11 of the bank1u11t estate'~) (q11oti11g J-YeJJJJer v. [,fttor1, 308 

lT,S, at 305) (gramn1atical cl1a11ges in original)). i-\ccor(li11gl)r~ creditor i11isCC)ll(luct in con11ection 

v·vitl1 the cl1apter 11 prt)cess itself- irresJJective of a}lplicable nor1-ba11kruptcy lav·v - JJrOv'i(les ar1 

appropriate predicate for eq·uitable s·ul)ortiinatit1n t1f s11c-h creditt1r' s claim. 

2Q lVlobile Steel ]>ror~g lI: lr~jury 

()nee inequital1le co11d11ct has been f ot1nd~ the C~ot11t m11st next deter111ine \vhether the 

claimant~ s cond.uct caused ir1jury to tl1e d.ebtor C)r its creditors~ or resulted i11 an t1nfair ad,lantage 

t() the clairnant. 1'1tJbile Steel~ 563 F.2d at 700-01; In re V~clrgas _E11te17;risesy Inc. 440 B.R .. 224~ 

240 (S.I).N.Y. 2()10) (Sl1lliv·an, J.). 1~·or a creditor to hav'e achie-\1ed an ·u11fair advantage as 

required t1nder tl1e J\-1o!Jile lSteel test, there 111ust have lieen a l.,enefit to tl1e creditor. In turn, for 

equitable subordin_atic)Jl to be \l\ran4ar1ted~ sucl1 a 1Jer1efit~ or unfair a(J\1antage, n-iust 11,rve res11lted 

in ar1 injury to tl1e de-btt1r or its creditt1rs. \\titl1t11tt inj11ry-~ there v1/t1uld be no reast1n to equital)ly 

st1bordinate the clai1n. ,_See 9281 .5h(Jre Rotb:i ()v•lflers (-;tJrJ]. v. lSeln.intJ!e Realty (~o., 187 B.1{. 

837, 853-854 (E.D.N,)r, 1995); see (t/so ]\lisselson v. Sqftbalik ~41\,f Corp. {!1? re 1Vlarket_.Y-T 

11 l i' ("j ' 3'--] -BR "6ci 188 ,-B k so -N' '\T 200'7) (C" J - ,-i - . - . .d-- 1tJ,t lnt,;s /l11p.), - o - ·- -·.) _ _.,, ~· (- a11 yr.,_.,_ . _ ·. J_, _ s:ropper, ~ .) (( eny1ng 11on-1ns1 er 

creditt1r's rnr)tio11 tt1 tiisrniss, fi11di11g that the cornplai11t raised core equita-bie subt1rdinatio11 issl1es 

tl1at were sufficient to state a clai111 under tl1e 1\-:fo!Jile .Steel test that the creditor '~engaged in (x) 

son1e type of inec.1uitable conduct tl1at (y') resulted i11 inj11r;1 to other creditors ancl an u11fair 
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Equital1le subordi11ation reql1ires that a i1a1i)1 pro,1e llniair advantage and ii1jur)T to 

creditors becat1se subordination is a re1nedial measure desig11e(l to offset the 11ar111 resulti11g fron1 

th_e ir1equitable Ct)11d11ct; it is riot penal in_ :nature. See }v_fobile Steel, 563 F .2(i at 700 ("a clain:1 or 

clai1ns shl)lll(l be subt1rdinated t1nl;1 to the extent necessaf)' tt1 offset the 11ar1n vvl1ic-h tl1e ban·k~n1pt 

ai1d its creditors Sl1ffered 011 accol1nt of the ineq11itable co11dl1ct'~). In calcl1lating the extent to 

\\rhicl1 a clai1n shc)uld be subor(li11atecl~ the bank1u1Jtc;1 court sl1oulcl "attempt to icle11tify the 

:nature a11d extent ()f th_e l1ann it i11ter1ds to Ct)n1pe11sate i11 a n1ar111er t11at vvill perrnit a jl1dg1r1ent to 

be inade regardir1g the propt1rtio11alit~yr of the remetiyT to the injtlf)l tl1at 11as l1eer1 s·uffered by- tl1ose 

Ltd.~ Civ'il Action No. 00-2180~ 2002 \VL 34702177 at *3 (\,T.D. Pa. Feb. 20, 2002). \'Thile the 

l1arrn_ arid an1ol1nt ()f inj tlr)' sl1c)uld be 1Jase(l up()ll th_e Sl1ppc)1tive e\1iden_ce of t11e record, id., tl1e 

rernedy- t1f equita-bie subt1r(linatior1 sl1ol1ld remai11 tlexil1le to deal \?V'ith tl1e inec11titable cor1d11ct at 

issue. 1\.s tl1e COllli noted i11 ln re 1-'eltrolzics ).5ervs., Ille.: 

Tl1e remecly of ec1uitable subc)r(li11ation n1ust ren1ain sufficientl)r 
flexil.,le to deal \\1ith n1a11ifest injl1stice resulting from t11e violatio11 
of the rules ()f fair play .. " \l\rl1ere i:ngen11ity spav\1r1s u11preceder1ted 
\1agaries of u11f ain1ess, ba11kruptcy' courts sl1oulcl not decline to 
recog11ize their rnarl\:s~ r1or hesitate to turn the t\\1ilight fi.1r 
of:fentii:ng clairr1ar1ts intt) a :ne\v (la \Vn _for t)tl1er cre(litors. 

2 9 I3 J~. 13 9, 1 7? ( t1ank~r. I~. I). N. Y. 19 8 3). 

Because equitable s11bordination is remedial rather tl1an puniti\re in 11ature~ the extent of 

equitable subor(li11ation of a clain1 is not related to the ainc)u11t pai(l fc)r the clai1n by· tl1e 

of:fentiing clairr1ar1t. Tl1e putp()Se ()f et1l1ita1Jle Sl1bc)rdir1ation is to protect creditors agai11st 

l1nfaimess and to restore creditt1rs tt1 tl1e pt1sitit1n tl1at tl1ey- \\1ould have l1een i11 if tl1e n1iscon(l11ct 
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did not occur. 155 1\s such, there is no jt1stification for linking equitable suliordinatio11 of a claim 

to the amount tl1e cre(litor pai(l for the claim or the lJrofit the creditor recei,led or n1a)r recei-ve 

trc)1r1 sucl1 pt1Tchase; if tl1e injury s11staine(l b).r th_e estate an_d otl1er credit()rs is greater, tl1e 

eq·uitable s·ul1or(linatior1 sl1ol1ld be greater. C:t1nversel;1, if tl1e i11j·ur;' tt1 creditt1rs is less tl1a11 the 

profit realized li:yr the offending creditor, the exte11t of eqt1itable st1bordinatio11 should l1e less. 

Si1npl;1 put~ and_ CC)11trary to Pctpercrqft, tl1ere is 110 nexus betY\reen t11e an1ount a creditor pays for 

its clairn_ arid th_e arn_oux1t of ir1j1101 sustair1ed by t)tl1er cre(litors ()f th_e estate as a result of t11e 

creditor~ s inisco11d11ct. Indee(l, capping tl1e recovery or1 a creditor's clain1 at the arno-u11t it paid 

for the clai1n is i11co11siste11t ~'ith tl1e notion that equital1le sul.,ordi11ation is re1nedial ii111ature. 156 

Ratl1er, a court should_ engage i11 an e,raluatio11 of the harm tl1at the estate's other creditors 

su_ffere(l as a result of tl1e creditor's rn.iscor1duct base(l upon t11e s11pp()Iti.-ve e\rider1ce ()f th_e 

record. 

·1~0 that end~ 11aJJercraft ide11tifies tl1ree categories of econo1nic harm tl1at i1ro,ride a useful 

ten1plate fc)r deter111ining t11e exte11t of eq_t1itable st1bordinatic)11: (1) c.1uantifiable moneta1y 11ann 

tl1at res11lts fi·on:1 delay; (2) h_arn:1 th_at results frorn t1n_certainty; an_d (3) l1arn-i that results frorn_ 

155 l\s this Cou£t :rnade clear in its Decision on the }vfotio:ns to Disn1iss, section 510( c) of the Ba11kruptcy Code 
1 .d 8 - b 1- . ~ - . . . S' "J " . l E ,-o~~LI 110t p·t'()\'.l' p . i)"t' r···ne '-rl1 orj- ;n'i1-l'"t1 ot •)I -·~·t1·n; r··l-· ·Jit] •""O-l1Jt'T 3·111·f-"_}.·t'f-".}.st" e/_,J /_,.I (Y '- 'l_.(:)a'f.F"_.(:)}"' '\r 

1

! .,__,'J'"l'' ( n r·> . m.c:ro.c:n ..... ~·t, '- .... ci - . -·· '. v - -·· -J.. '" - - '-. __ (. ·- u_ . J_ Ll. VJ.( -- ;_ - • Ll,_ ..... , -' - .} _u ............ , •-o 1_ '"''' L··a·' L_} '·"· _..., "·• .... - L· .,, -'-· .. t. -'· •> o"'· ·L·}-' 

J'/[onitoring Ti~chs., Inc.), 366 B.R, 476~ 504 (Ba11kr. \V.D. Pa. 2007) (Section 510(c) only "authorizes t]1e 
subordination of claims to other clairns or interests to other interests but its language does not extend to treat1nent of 
. - ' . J . '') ( . . - . 1) ( h . . . . ') "' Y C' . C' ll - C' (l J t11-.,,re"t·ie~ ,.,~i..· ... :ii \'·Ls c 't1·~1° , .. ,,1-t·)t1l-~l,.'-~ i1'TI"tt·'"C P··n;p "SJ'-~ li ... 1 ··-t·101·1a· · l ·1 ·1"'1 '1' • rJ1 1ntr1J 'Jr"'n .... ~ - /"t"'"e &·- r· ~~ r'' __ .. v . ;:, .,:.. v l~··a·· ·. _( ._d -'" v _ a1. .• '-'" _ .l __ l. -I::· ,'-'- ,_ __ a -'" ,_1 _ u __ 0 _ l _ l , _ t .. "'' ,-,, ;:_ . ··•-. ·•- J _., _r. v. __ ,A,, , _, -'· . _ 1l ..:: 

·ro~vn ;;_f C'ountr.JJ C'orp.)? 2000 Bankr. I ... EXIS 1755 at *16·-17 (lst c:ir. B.l\.P. 2000) (Section 510(c) is designed to 
"deal \Vitb eauitable subordination of claims to other clai1ns or interest to ot]1er interests .... The Panel \vill not 

i 

· - · · " -1 o · ) h · 1 · · 1 b · · r: '') qo 7\_ ~ J t11pi):t "'on1~· l-.t"·ner ·L11-t"'rp·:'f°3-t'··:i.t1c,11 to ;' ' tc ,-v· en 1t'·s at1f.s1 1 a- o·,._'"1 1s , .... ~1-.......,.t1· •)l'nj- li·111'tJ"<l ·l~--.--lll-•1 1 '-~ i111 3ts · ··:i.ce , ~ · 1v'a''''a"' -- - -·· Cl J. .... , ··'-· - . - v __ ...... , -Ll. . - . ~ J _ \ • -- -- - -~ . i::,u. o'-· - ... , .... ,( Ll.. '- '-• _ ( _u . b ,u,,:.. -·· - -'- . Ll. . 0 ' .__ _( -···"'·"' ··~ 

,1ssocs. v. Crossland _Ferl. Sav. Bank (In re 80 l'\fassau /L<::.<::ocs)~ 169 I{.R. 832, 836--837 (Bankr. S"fJ,N.~{. 1994) 
(Section 510( c) '"e1npcnvers the Bankruptc:v C'.ourt, under 'principles of equitable subordi~nation~' to subordinate, for 
plU]Joses of distributio11, clai:n1s to other clain1s, ai1d interests to other interests .... "); 4 (~OLLlER ()J\f BA.NKRUPTCY 11 
510.05 at 510-17 (16th ed. 2013) ("~lJndcr subsection (c)( l), clain1s 1na:y be sl1bordinated to clai1ns, and interests 1nay 
be subordi11ated to interests, bu.t clain1s may not be subordinated to ii1tcrests.~'). This is so because equitable 
subordination of debt to equity "'rou1d co11stitutc a penalty, not a re1nedy, as tl1ere is nothing equitable about allovving 
a debtor to evade a valid ob1igatio11 enforceable u11der applicable hnv. 
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delavT that can lie meas11red l1v 11rofessional fees and ad111inistrati,re expenses inct1rred l1v the 
d d d 

estate as a result of tl1e litigatic)11. P(zpercrqfi~ 323 F .3(1 at 232, 

The facts t)f Pctpercraff- (a ten_-)1ear litigation_ saga th_at resulted ir1 a suite of eight 

decisior1s) are i11str11ctiv·e. c:iticl)rp \l ent11re (~a1.,ital ("C:vc:"), a11 insider a11d fid-uciary of the 

de-btor, Papercraft, atten1pted to take control of l)apercraft' s assets and obtai11 a significant l".lrofit 

at the expe11se of other creditors by· secretly· purchasing clai111s against Papercraft for a deeply' 

(lisco11nte(l arnoux1t a11(l th_en_ t)bjecti11g to tl1e con_firn1ation of a pla11 of reorgan.ization_ proposed 

by- tl1e de-btt1r, in fa-,.ror of a cornpeti11g plan favori11g (~\re:. Id. at 231-232 (citing I1i re 

J--Y(zpercraft (~orJ]. v. (~iticorp Jlel1ture C~aJJital. Ltd., 165 B.R. 980 (Ba11J~:r. \i\l.D. Pa. 1994)). 

Papercraft's u11securecl creditors' con1n1ittee flled a motion for sun1n1ar)r judgment seeking to 

lin1it tl1e allo\l\ra11ce t)f clai1:r1s l1el(l by' (~VC. Id. T11e bankru1JtC)' Ct)L1rt issue(l a I\1ernoran_durn 

()pinit1n a11d ()rtier, f111tiing that the p11rchases at issue \\1ere all fol1n(l to havTe occ11rred tittring tl1e 

seven 111011tl1 period -bet,,ree11 the tin1e that de-btor filed its pla11 of reorganization ai1d the time it 

file(l its clisclosure statement~ a11(l therefore, eve's purchases at a (liscount, vvithout (lisclosure, 

"''l1ile an_ ir1si(ler, C()Jlstituted breacl1es of C\1(~~ s fi(it1ciary (JuJy tc) Papercraft. lei. at 231 (citing !11 

1995)). 1\.ccordingl)1, the "ba11kruptc:yT COUli limited cv-c's allo,,red clai1n ai1d distribution ii1 the 

pla11 of reorganization to tl1e purchase price of t11e claim, It:l, 

_After a subset1l1ent trial or1 tl1e issue of equitable subordinatl()Jl of CVC:'s clain1, t11e COllrt 

y1/itl1drevv a11d \1acated its })fior decision, finding tl1at c:v'(~~ breacl1ed its fiduciary (lllt)' to tiebtor 

as a11 insider for faili11g to disclose its ide11tity i11 purchasing the clai1ns and~ as an equita-ble 

st1bordinatic)11 reme(ly', li1niti11g C\TC' s clai1n to the purcl1ase price of the claim. Id, at 231; 11? re 

Peipercr({/t c:orp. 1i, C1iticor;; J7enture (7apital_. Ltd., 187 B.R, 486. Bl1t t11e ba11kr11ptcy' court 
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decli11ed to equitably Sllbordinate CV-C 'S claim, holding tl1at fi1rtl1er Sl1.bordinatio11 of CV(-::' S 

tl1t1s-lin1ited. clai1n purst1a11t to the pri11ciples of equitable subordinatio11\Vas11ot appropriate 

because tl1e ba:nkr11ptcy court vvas alread)r lirr1iti11g (~VC 's allt)v·ved clain1 to tl1e arr1clu11t it pai(l f(lr 

(~ · ; · 1 L. +d 187 ·s I::> t ,;;o ·1 "01"\-. ./a]Jilai, i ., .. "-· a _. _ ~-' L). 

The parties then cross-a1Jpealed.~ and, 011 appeal, the clistrict CC)Uli afrim1e(l the bankruptc)r 

C(lurt's fact11al findin.gs th.at (~\l(: acte(l inet1tdta1Jly anti caused injury t(l Papercraft and its 

creditors ar1d agreed-\.vitl1 tl1e bankruptcy· co11rt's fi11di11g that (~~\l(:'s ciairn sho·uld ·be lin1ite(l to 

the a1nou11t it paid for sucl1 claim so as to elimi11ate ai1y potential profit. J-YaJJercraft, 323 F'.3d at 

232 (citing I1i re PaJJercrqft Corp. "V. Colnn·i, of' Creditors Hof(ling [lnsecz,tred Clain-is, 211 B.R. 

813, 827 (\V.D" Pa. 1997)), Tl1e district Ct)L1rt reversed tl1e ban1(ru1JtC)' Ct)L1rt 011 t11e issue of 

ft1rtl1er subt1rdinatio11 an(l l1eld tl1at a11y s11bordir1ation l)e)1011d the limitation of <:vc:'s rect1'veryT 

to the arnou11t paid fur such claims should be suppo1ied ·by facn1al findings and reco11ciled ,,ritl1 

principles of equity', .LL\_ccorcli11gly, tl1e district court re1nanded tl1e case to tl1e bankruptcy cou1i 

for a f11rth_er fir1dir1g or1 tl1e exte1rt to Yvhicl1 (~\l(:' s lirr1ite(l allovved clain:1 sl1oul(l be equitably 

Holdir1,g l~ilzsecureti (~lai1ns, 211 B.Il. at 827). 

On re1nand, the ba11kruptcy' cou1i found that C\lC ~ s recC)\rery \i\i'oulcl be further 

subordin_ated for (i) additit1nal a(ln:1ir1istrati \/e expen_ses inc11rred (luring tl1e (le la)' cause(i 1Jy (~VC~ 

(ii) i11terest a11d div-idends ]()St byT creditt1rs during tl1e delay, a11d (iii) professit1nai fees an(l 

expe11ses inct11Ted and/or paid by the estate. 11aJJercraft, 323 F'.3d at 232 (citing ln re Pc1percra,,ft 

C'orJJ. 1), CiticorJJ Tlenture Ca]Jital, Ltd.~ 247 B.R. 625, 628 (Bankr. \V.D. Pa. 2002)). 
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1\.dditional apr1eals ei1sued~ and tl1e district cot1rt affirmed the lia11l<111ptcy court's 

clecisic)11~ but the court recl11ce(l the lost interest con1ponent of the su bordinate(l claim. Ill re 

_PapercrG;fl (7l1rp. v. (7iticl1rp Jfe11t?.-tre C:rlpitcllJ l,tti., (~ivil ,A.ctior1 N(). 00-2180, 2002 \\iI_, 

347()21 '/7 (\V.I). Pa. :Fe-b. ?0, 2()()2). lJitirnatelyT, the rl'hird C:ircuit llpheid the additit1nal 

sul.,ordi11ation of t-:-\i'C~ 's clai1n for attorneys' fees, reaso11i11g that the l1a11k:_rl1ptC}' court did not 

aY\'ard a 1no11etary ju(lgi11ent for attorneys' fees to penalize C\TC, bt1t rather, to return otl1er 

creditors to tl1e position t11e)' vVC)uld h_av'e been i11 ha(i C:\r(_~ not acte(l inequitabl)r, a11(l aff'irrne(l 

the district Cf)llri' s rerl11ctio11 of tl1e lr)st i11terest co111ponent t1f c: vc:' s subordi11aterl clai111. 

1-i f': 12,.,, -F, ·:; d ., ·:; 4 tzpercra]t, -· .) _ ·~ at ,{..,~ . 

I11 detem1i11ing the amount of harm, the ba11kruptcy court ii1 PaJJercrqft ex1Jlained. that it 

r1eed 11ot arri v'e at a _figure \vitl1 "precise accuracy~' ar1d t11at a11y (lifficuJty' in precisel)' t1l1antifyi11g 

tl1e har111 sl1011id r1ot retlf)11nd to the l1e11efit of the \Vrt1ngdoer. In re J){l[-.'ercrt..~ft (~(Jl]J. v. C"itic(Jr_JJ 

f.Tenfz,tre (~t1pital, Ltti. ~ Civil 1\ction -No. 00-2180, 2002 -\\71_, 34 702177 at *9-10 (citi11g In re 

Ptzpercrqft Corp., 24 7 B.R. at 630). 

3Q IVIobile Steel Pro11g lII: (~orasistericJr 'vitl1 tl1e Bankruptc:r Code 

'J'l1e thirt111rong of the 1\1c1lJi!e i.5teel test ack11ovvledges tl1at equita-bie subt1rdinatio11 ca11nr)t 

l.,e 11sed to alter tl1e stat11tory sche111e ii111.,osed liyT l.,ankrt1ptcy la\v. J\ccordingly~ vv'l1ile a 

ba11kruptcy' cou1i ca11 apply the eq_t1itable dc)ctrine at its cliscretion, its po\i\i'er to subor(li11ate an 

all()\ved clairr1 is :not b(lu11dless a11(l courts cann_ot use equitable princi1Jles to disregar(l 

u11a1nl1ig-uOllS statutory langttage of the I3ankruptC)1 c:ode. Jn re E,nrc1r1' 333 I3. ll. at 218-19 

(citing [_lnited Sttztes v. l\1olal1d~ 517 lJ.S. 535, 543 (1996) (citations 01nitted)); La11o; v .• 5ie,gel, 134 

S, Ct, 1188, 1195 (2014). 

Tl1e aJJplicatic)Jl of tl1e t11ir(l prt1ng t)f the 1'1tJbile Steel test e11sl1res that t11e "f11ll brea(itb ()f 
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3 3 3 B .R. at 219. Tl1e req uiren1e11t tl1at subor(li11ation be consiste11t 'lVi th bankruptc)r la \\1 co111es 

into JJla)' on.ly after tl1e c:o11rt J1as cor1cl11de(i tJ1at tl1e _first t\\rt) prt1ngs h_av'e been_ satisfied. 80 

1\ras5·au ,,4ss(JCS., 1 {)~) I~. ll. at 841. Ilv v-irt1te of the ct1dificatir)n of tl1e dt1ctrir1e i11 section 51 ()(c) 
~ - -

of tl1e Code~ the third prong of tl1e 1\:fo!Jile .5teel doctri11e warrants little attention. 

B~ I\.f<)bile Steel :l'jro11g I: si:~so's Inequitable t~onduct 

1_ Breach of the Imr1Iie(l Co,venant of Good Faith and Fair Dealing 

_As tl1e C:o11rt 11as f(lu11d~ l\1r" Erge11 ~ s acquisition of I_ .. P Debt tbrougJ1 SPS() Vl(llate(l the 

spirit anrl pl1rpt1se ()f tl1e c:rerlit i\greernent restrictions t1esignet1 to prevTent Ct1mpetitt1rs frotn 

purchasing LP Debt and breacl1ed the C~redit i\green1e11t~ s implied covenant of good faitl1 and 

fair (leali11g. Tl1is Cc)Uli has hel(l that a \ric)latio11 ()f the implied covena11t of good faith a11c.i fair 

( declir1ing to rnake a s-ul)sta11tive detem1i11atir)n vvitl1 respect to the extent tr) v1lhich a clain1 for 

violatio11 of tl1e in1plied cove11a11t of good faith ai1d fair dealing vvould supr1ort eq11itable 

subor(li11ation pe11c.ii11g fu1il1er developn1e11t of the facts~ but nc)ting tl1at if pro\re11, such C()11(luct 

rn_ay justify et111itable s11bordir1ation). Altl1011gl1 n:1a11y as1Jects of SPSO' s C(lll(it1ct are, as 11as 

l)een s-uggested, ~'1)erfectly lavvful'~ 157 
--- incl11rling 111aking p11rchases ant1n)1tno-usiy', acql1irir1g a 

blocJ~:i11g r1ositio11, a11d maki11g an 11nsolicited cash liid for distressed assets --- its l1l1rcl1ase of LP 

Debt in C)r(ler to lJreserve a strategic C)lJtion for tl1e benefit of DISH, a Disqualified Co1npany, 

\llt)late(i tl1e spirit of tl1e Credit Agree1r1ent' s restrictior1s (lll cornpetitors oyvni:ng I_ .. P Debt. S L1cl1 

ct1nduct, as described rnore f1dl)1 abl)Ve, ct1nstit1Ltes inequital)le co11ti11ct sufficient tt1 vvarrant 

equital1le sul.,ordi11ation of tl1e SllS() C~lain1. 

'57 i - See Post-Trial I~rief of f)efendants SP Special Opportunities, 1.1.C'. and Charles'''· Erge:n [i\d-v. Docket No. 
~ : /._,_;, ·• 42] ·-1 0 

.IL "" - ' pp~ I \Jc 
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2Q Sl)S(), 'l~hrough the (~or~fluct of l\!lessrs~ Kiser and l(etchum, 
:Pt1rposef11lly Dela)'Cd the C:Josirag of l.iP Debt Trades 

Jn additit1n to SJ)S{) 's ineqrLitable cor1duct i11 acq1Liri11g the I_.-P l)el1t, SPSC) aist1 e11gaged 

in ii1eql1itable conduct lJy et1ecti\1ely siclelining h11ndreds of millions of clollars of LP Del1t cl11ring 

tl1e Y\reeks and n1011tl1s leading tc) the Cc)urt-sanctioned te11ninatic)11 of exclusivity on July· 15~ 

2013, all \vl1ile SPSO~ ivir. Erge:n, a11d~ ev'entua11)' I_,BA(~/DISli, fi:ne-tu11ed their biti strategy. 

SPSC), tl1rol1g-h I\.1Ir. !~.rgen~ did so by- p11rposef1dly deiayir1g the clt1sing f)f I_,J) l)el)t trades i11 the 

face of re1Jeate(l demands to close anc_l despite tl1e rea(lvT a'1ailal1ilitv of tl1e fu11ds 11ecessarvT to _, ,,. _, 

close. Eve11 if SPSO' s acquisition of LP Debt vvas faultless~ its ii1tentional d.ela)r in closing its 

trades of l,P Debt a1or1e is sufticier1t tc) con_stitute tl1e type ()f inet111itable cor1duct necessary for 

the in1pl1sition of equital·:ile subordi11atil1n l1y the C:t11trt. 'I'l1e ev'ide11ce of purpl1seful delay- col1ld 

i1ot be inore clear. 

SPSO Y\ras fc)r111ed by· J\/lr. Ergen Y\rith ai1 initial capital co11tribution of ()11l)r te11 dc)llars, 

an_d its operati11g agreen1e11t diti riot ret1tdre additit)nal car)ital contrib11ti()llS frorn ]\/lr. Ergen_ as 

ii1sufficie11t an1ol1nt of initial ca11ital to lJ11y a sig11ifica11t an1ol1nt of LP Debt~ Sol1nd Point 

ne·vertheless traded for SPSO becat1se J\/lr. Ketchu1n understood that SPSO \\1as backstopped by' 

J\'ir. E,rgeri. 159 T11e e\rider1ce estab1is11es that~ after Sour1d Pt)i11t executeti a trade for SPSO, t11e 

trade wordd be f11nded onl;' \'eI)' sl1ortl)1 ·befl1re or 011 the cit1sing date. i\.t tl1at time, l\1r. Kiser 

,,rould co11tact Jv1r. Ergen's asset n1a11ager, Bear Creek:., ai1(l tell Bear (~reek ho~' much 1no11ey 

'lvas neecle(i to close the trad.e~ after Y\rl1ich J\1r. Erge11 Y\rot1l(l then authc)rize the \\1ire transfer a11<.l 

158 PX022 l at l_,SQ-SPC~D-000005553, 5561 ("~[t]]1e 1\/f anaging 11cn1bcr is entitled, but 11ot required~ to n1ake 
additional co11tributio11s to t]1e capital of the (~on1pan~/'). 

159 Jan. 15 T:c (K.etchutn) l 8:8·-21, 20:4--13; PX0023; PX0024; PX0046; PX0048; PX0052; PX0056; PX0058; 
PX0059; PX0074. 

155 

Exhibit Page NOj 851l 



JA009989

13-01390-scc Doc 165 Filed 06/10/14 Entered 06/10/14 15:04:54 Main Document 
Pg 163 of 175 

Bear Creek:_ \vo11ld liquidate i11,.restn1e11ts to fi1nd tl1e tra11sfer. 160 Liql1idity \\1as not created by JV1r. 

Kiser i1111nediatel:y· upon placing a tra(le; ratl1er, as admitted by J\/lr. Kiser at Trial~ only' after 

delayir1g fc)r as long as p()Ssible ()Jl closing a trade \Vere t11e fur1ds for tl1e purcl1ase \vired fc)r 

clt1si11g. 161 

()f tl1e 25 trades entered into l1y SPS<.1 for p11rchases of LI) De-bt, eigl1teen of them took 

o\rer t\\10 n1onths to settle, at1(l~ of thc)se eightee11 tra(les~ six took ov'er fc)ur months to settle. 162 

By J\/lay 20~ 2013, SPS(J ha(i C()Jltracte(l fc)r, but l1ad faile(i tc) settle, appt()Xi1:r1ately $5~)3,75'7,000 

in face amt1ur1t of I_.-P l)ebt trades (a11d approxirnately- $610,()()0~{)()0 col1nti11g tra(les held by-

l.,rokers on that date) ------more tl1a11 33 perce11t of the total outstanding LP Debt o-bligations------a11d 

'i .~,-,, 

ha(l kept open a number ()f tracles tl1at it 11a(l entere(l into as far back as Dece111ber 12, 2012. 10
_; 

l\1r. Kjser explaine(i tJ1e delays as sternn1ir1g f14 t)n1 the fact th_at he arid ivir. Erge:n Yvere not 

ir1 anyT rt1sh to cit1se tl1e trades of I_J> [)ebt; in tl1eir 1viev1l, the tra(les "'didn't need to be cit1sed l1ntil 

you alisolutely had to," as '"there ~'asn't an eco110111ic l1e11efit to doing it.~, 164 i\s :Nir. Kiser 

testified, J\/lr. Ergen "\vas getting a return on 11is capital and his i11v'estn1e11ts, So if he (lid11't have 

t() pa)' _for it arid l1e car1 n:1ake n1on_ey ()Jl another e11(l \vl1ere his n1oney' \vas i11vested, tJ1at seerried 

like a sn1art n1ove.'~ 165 rl'he dt1Cllll1et1tary· ev'ide11ce on this point is t() t}1e contrary, as aCCl)llllt 

staten1e11ts prodt1ced b)1 Bear (~reek ii1dicate that JV1r. Erge11 earned a relativel)1 low rate of 

1(~0 I\1 E .- ' - 1- .- . .h ,.. f fl ., f: h. B C' k • > _r~.:..y -- T• s :~ ~ ~\T ~ 'I )- . j"~ ) .. -. --· -i ~. - :~ )- l ,- ~.:.. : ~ •r s l ~- > • • - t l,(" . )- .... .., ' ,,-., - . ' t ~~, .: ~~.:\. t _r .. .tf,v_.1 \va,_ t_.1e on . .,r persc_n V\_.1c vl.llu aut_.1c_r_.zv te t!ctn_.tt o u.lC.:'> rc_rn .. t:'l acvount a.,_ e.:ir rev_ .,o 
I{al I-Iarbour or SPSO for settletnent of the l.ightSquared trades. Jan. 10 Tr. (Kiser) 21:23··22:l3, 58:7-12. 
161 Jan, 10 'I'r. (Kiser) ((): \VelL in fact~ yotl did11 "t vva11t to pay unless------you didn't \Vant to pay o.J1til you 
.- -~ ~- ~ T" l ... l ; :ft t· 1 I- ~ • t I :ft t ~ ,. ;·,::'!. -:':Ii 1i"' 1i"' ·:'I"" ""'i - ("\.~ ; ~ • , - "''l , -:':Ii l t "1: ·7.- -. ; - l~.:-. . -~ -~ -~· ~.:-. b - ] 1 ., - ., " \ T1 ' . ., V\1 . h ' Q )r ., . ·1 1 ·1 .bl et so .. ute y _ .ac. to? r ·b.J.,~ . . _ 1a., s flb.J.,. . e .v1::x1::. 1_.1 _.10 . us __ to .... ose. , . . . ou \\. (.nt1::.c. .,o v. a1t unt. _ L .v . ast posst _ v 
tninute? i\: vVell, as I said before, there \Vas no econotnic benefit) 
'6'' ! .:. 

163 

r-:~~X0859. 

IlX0859. 

164 Jan. 10 Tr. (Kiser) 64: 17-25 (stating that 1\/fr. Ergcn 11ad his capital invested elsevvbcrc and vvas rnaking a 
return on n1onc}1 that '\;\/ould have been liquidated), 

T 'H't ] !) Tr (T.T 1· , (~···\ 9 R .-; 1-~ ... '-'·J.. • . . . • _t'\.. .S ,1 J ~ • .J .. , v., 
' _, 
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w .,:.- c.-

in t ere st 011 the fu11ds ii1 his tn1st accou11ts. 1
uu I11 addition, there ~'ere eco11ornic i1e11alties imposed 

on SPSO for lea\1ing LP Debt trades open for an exte11(led period of tin1e~ ii1cluding havi11g to 

fc)rgt) adet1l1ate prc)tectior1payrne11ts; 167 t11is fa.et further Lln(lern:1i11es the •Gecon_orn.ic" expla11ation_ 

ad-\1ar1ced by ~lr. Kjser to explain tl1e delay. 1V1t1reover, nt1 evider1ce v1/as i11trod1Lced that eitl1er 

i\1r. Erge11 or i\1r. Kiser took the possil1ility of a r1enalty to SilSQ into account in deter1nining 

(i) v\1hen to close t1nsettled trades or (ii) \\rhicl1 of I\1r. Erge11' s assets to lic1ui(late to pay for 

SPSO ~s I_,p Debt trades, despite tl1e fact tJ1at J\/lessrs. E,rger1 a11d K.iser l1a(l been_ rr1ade a\vare of 

ho-\V the adeq·uate })fOtectio11 pay·rnents \VOrked. 168 I3ear c:reek, vvl1ich i11de1.,er1de11tlyT selected 

\:V'hicl1 of JV1r. Erge11' s assets would be liquidated to fl1nd tl1e trades~ was not e\re11 made aware 

tl1at SPSO possibly \\1ould have to lJay cost of carry fees at1(l foregc) aclec.1uate protection 

pa)1rn_ents if the I.,P De1Jt trades Yvere not closed b)' a certair1 date. 169 Ir1 fact, tl1ere is tl() ev'l(ie11ce 

tl1at ar1y analysis at all vvas (lt1ne by ~lr. I~rgen, J\r1r. l<iser, t1r J3ear c:reelc to tietennine the retun1 

on ai1y of the assets in i\1r. Erge11's personal trust to determi11e ~'l1ich assets to liquidate for 

closing. The ~'economic benefit'~ justificatio11 for d.elaying the closing of trades simply (foes i1ot 

pass rn11ster. 

'6 ,-! tl IlX0796-818. 
16''/ If SPSO failed to close certain I.P Debt trades "'rithin t11c closing date specified in the purchase agreement, 
it 'vas c11arged a penalt:y "'cost of carry fee'~ and in son1e instances had to forgo receiving a share of .t-\dequate 
PJ.OL,-..~t1'")11 P<:i-u111,-..nts ~or L1•"' Ul'~'"'ttL"d t1·~d,-.. ( 0 ,- 11 -r,--l L"';nal ')ri'r 1· 11 ;' /-.' 0 ·--r 1-,or-iz1·no f)Di1f-,1·cc -"o ('co ("a 0·l1 l0C C o-) ,_ <0-< ., 11 l ,_t,:, ,_~1;.,; ... !..._, . a .;-,, ,;Jt:e ."1}_{ i:eu 1' t.1.' ,_ 1... • ci: 

1
ft_, 1u,.n . ,_- ·'·,~, _, cL ,_(~ -.~ l j,>c ,.,' ,'S, 

( "n Ji o +e1-·al fB')' (,-;,.,anti;-·v /-.JdDq--1:(-,t·e P-rnt·,_, ,-,l·z'1;n f ,-, 0 r 0 n°t i + i n1-- C" D --··1·1.r->1.l P(-11-·t·i D<' on-l f( 1
)
1 

1~f;,-·d1.1-'i ~; •-10· ,-1u·t·nn-·(-,t-ic C"t--. 1 • ..... 'l_,J,l .... t-t ,~ ~l- _,lJ '..,l{.') _J._ IC~_t.let? 'l_,,11(.,(._.-,.._ ""'tc(J" _1 flL,_l/11(., r..tJ,'l_, l l)IC~l.-'? t .... ,t, ... ef? ...,11;:~0, .... t-...,1,1 '~? ~·VLJ L/llr..;:_., ~j ..,,,'l_,,-flet? :, l)L:,y 

[Bankr. Docket No. 136] at 18 (granting adequate protection ten- 1_,enders); Jan. 15, 2014 (Ketchlm1) 81:1-82:3; 
PX0493; DX104 at I.S()-SP(~D-000000176 (imposing '"i-\P Payrnent" and "cost of car1y" fees frorn T+20 to 

'l - d \ DX'' oci. LSQ -... p--'D OOO'iq07 ') - PX08'1' SP'""C) or-0000·7,, PXO ,-'10 LSQ s •)(_,_D sett einent ate); _ 1 ,.,, at .. _-s l__, - . t.\_ ---~); __ .. ~t at .. __ s -. ,; .. ..:.; __ . b~ at _ • --",.r , -

000000073.) 
168 

169 R ()dd"' I)•"'.p R 6, ~ --R 7, 3 'F.j '-"·:>-t' c·-r·"'.•-"k S•"'.l'-"l-:t '':(.i 'l "" '':ts .f'l-~1· li Cll'l·d-a-t< OJl b·:. S(~ct- i)t] "'Yvhi l-:}1 OJl '-"S a:T'': 1-}J•"'. •".a- s1' •"'."''t rl-~ . v . '" ... ~ "'J ~ . "' ~ . ...lVu... _ '"v .._,'". v -C • (-.;:,;:,ck_, .l! , _ IL u. . ... ..t _ IL u..._ , . ~ .IL. '{ .. IL _ _ .... v~~ c ,,._ ·'- '" ...... ~ - ... , 
•' 

liquidate closest to the rrtark:et value,'' and generally selected assets Vlith lo\v j~nterest rates~ consistent \Vitb the 
·r:;e·•· • , .... .... r•~.:-. . .,, -. ··:r. ·"'-•Ji' --·:;i t . ~ 111-~ - "T t:".:il"'" -.. ~•.. ,.., ., " f .. .. "1i"' "' ""Ii"'" 0·:11· \ ·1 . ~ 'h T 1R ld D ·-~ ~ ,_ ~ --. 58 '""O '""2 59 6 ·1 A 69 7 ] ·1 T ·1 ~ T 'E -0\ ctal _ ... Oil:'>vT\ ctLlVC llutUtc o_._ t e . rust. \_ Ol Ji _ vp. ) ! .9··)~.-), ,,:.- ··,:.- ., > , ·- •• , ,_ • , - __ , • d,,L _ .- -'· ( _.r0 cn1 

··6~4 14' ' .. , . \ 
• _;-, .. ~ w 

.IL \Jc - c J 

1 ~'7 
-...J ! 
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Liqt1idit)1 concer11s \\1ere another p11rpo1ied reason for the delayed closing of tl1e L1) Debt 

trades, according to l\tir. Kiser, 170 i\t Trial~ rv1r. Kiser ii1itiall:y· (fe11ied tl1at liquidity reasons 

caused all)' delays, u11til J1e vvas rerni11(it~(i that lie l1a(i testi_f1ed oth_ervvise at h.is depositit111 ar1d 

tl1en recalled giving tl1at as an expia11atit1n. 171 i\slce(l if tl1ere was ever a tirne v1/hen J\/Ir. !~.rgen 

lacked tl1e liqt1idity to pro1nptly close a trade, JV1r. Kiser testified at '1~rial that~ wl1ere Nlr. E.rgen 

may 11ot hav·e 11ad "i1n1nediate funds av·ailable, [:y·es ], that occun·ed." 172 1\rfr, Kiser ec.1uiv'ocated, 

l1ovve\1er, \7'.rhen JJressed as tc) vv11ether l1e cotdd ider1tify atl)r investrne:nts tl1at ]\.1lr. Ergen v\1ould 

havTe r1eede(l to exit wl1ich \\1ould take it1nger tl1an tl1ree (lays, say'i11g that '~it depende(l .... [I\.1Ir. 

E.rgen] had things that \:V'ere all over tl1e gan1ut of ty11es of investments .... [some] vvere a lot less 

liquid."173 J\i1r. Kiser's testin1on:y· on the liquidity issue lacks cre(libility; a11c.i e\1en rv1r. Erge11 

adxnitte(i tl1at~ as far as l1e k:nev\', there Y\.ras :not a (le lay ir1 clt)sing becal1se of all)' li<.1l1idit)r issues, 

stating tl1at ~'J do11 ~t -believe, t1ther than several dayTs, or 1.,erl1aps a :FridayT v1/here it did11 ~t n1ake 

. . h h [ . ] d 1 b f h - '~ 174 B eco11on11c sense to \v1re nloney', t at t ere ~'as szc_ any e ays ecat1se o t at reaso11. - ear 

Creek also confinned_ tl1at~ after 1\r1r, Erge11 authorize(! a \\1ire transfer from 11is lJersonal trust, 

Bear Creek CC)uld rnake it available for tra11sfer v\1itl1i11 se\reral da)rs. 175 1v1r. Erger1's accour1t 

state1nents reflect tl1at fu11tis \\1ere liq-uidated or1 a rolling basis frt1n1 the irr,.rest1nents -held by his 

r1ersonal trust, \:V'itl1 hundreds of millions of dollars i11 cash so1neti1nes sitti11g in Nlr. E.rgen ~ s trust 

170 I\1r. K_etchutn testified that it v.Tas his "\tnderstancE~ng fro:rn [Nfr]. Kiser t]1at things had to be sold, cash 11ad 
, - - •)I· r-;c. l 'If.:\'. P f "ii .f'll:\ f"y..- lC.• •· ~ ; - :'".}.'·-. "f L.l.";, ••; f ":'".}."ii,,.-..•;.,.._ - •)I -\llif t 3 P "ii - ·r - - r l-~ Pf"\" ;·i:\3-f b . ., ] ] ., .. T < - T 'K l ) 8 ~ < ; < 4 \;\T] - 1 b ., ] h 1 ] b to _ e Jul:'>vC. to Svtt.v .__ .. 0;:,1;;. •'-'dC.vS" . dll. '"') _L ( __ t.tc lll.ll . "'"'.) '"' . 1t.l_. dSKel u l.u.__ t.1t. .vl_.gt ) le .cl) s v .. /V1;;.t..1 

the trade and settlen1ent dates and \Vhether all of these delays were because the rnoney \Vas not con1ing from the 
Ergen fan1i1y office, J\Ir. Ketc11u111 responded~ "(~orrect~· lrl. 86: I -3. 

171 

1 '73 

1 74_ . ' 

Jan. 10 Tc (K.iser) 128:24·-129:13; 129:23··130:1. 

Ja:n, 10 'Tr. (Kiser) 129:23-130:6. 

Id, 130:7-131 :23. 

Jan. 13 Tr. (Erge11) 159:13-19. 
. ~-· ~ 

17
" R dd IJ 6£ ·1rii £~· , , \ - -· . B ~ k 1 b $6'"'6 ---1· i 1··· ' ~.-,~o _L} _, , \T ::"'.;,· ;-1 ~ / E .. ;-1 I ... ; •"R I . -i tt . 't f"11 - p~ 1i"' l '1i"'- ::"'.;, ~ ~ -y - - l:\t . TP - I ·,/ l ; ~ .- "ii •. :1 ~ . T ~ I ~ 0 J _ t;p" 0. _ .. 0,. '"'lf. , TOllllU Ja. ,_.._.ne 5 v.'h "''"'et;_ llldlldbel 1;; . .__\\.ven · ~ -~ , .n._.._ lOil cU .. C lKt..) '° .. J 

million dollars for I\1r. E~:rgen. (Roddy I)ep" 71:11-·18.) 
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acco11nt for se,reral vveel\:s -before it \vas used to fund a trade. 176 'I'l1e e'.ride11ce f11rther sho~'S that, 

ii1 at least 011e case~ liquid funds \\/ere rea(lily av'ailable~ but J\1lr. Kiser instructe(l Bear Creek to 

l1c)ld oft' on \viri11g fu11(ls. 177 The alleged lic.1t1i(lit)' issue vvas clearl)' n:1a11u_factl1red by J\/lr. I<iser; 

ar1d the lies to ct11tnterparties regartiing liq11i(lity -\vere passed along 11;' J'vlr. Ketc-h11m, \?V'l1t1 \Vas 

ofte11 infor1ned -by Nlr. Kiser that fu11ds \\1ere "'not availa-ble'~ to close a trade 178 and asked 110 

fu1iher c.1uestions. 

]\/lr. I<iser and l\1r. Erge11 also bla1r1ed tJ1e (ielays ir1 clc)si11g t11e SPSO I.,P Debt tTades 011 

the r1ee(l to ct1n1piete ~'-uristrearn'~ parier\V()rk arad 011 '~false starts~~ frt1m l1otl1 the seller ar1d the 

SPSt) sides of tl1e trades. Neither of tl1ese ~'as a credible explanatio11 for wl1at tl1e doct1n1e11tar~v 

C\'idence clearl)' rev·eals \\i'as a conce1ied effort to clela;1 on tl1e part of J\1essrs. Kiser a11c.i Ergen. 

ivlr. Ergen testified th_at the variatio11 in t11e (lates betv-veen tradin_g a11(l closir1g a11 I"'P Debt tra(le 

11ad t() do \vitl1 the -u11strearn paperv1/t1rk tl1at -hat1 to -be done t() verif~{ wl10 the act1tal t1\?V'ners vvere, 

wl1ich ''vvas not that eas)I'~ ai1d '"could take anvvvhere frorn ~'eeks to 111011tl1s. ~, 179 Because of this 
~ ~ 

tin1e to ~-·verify" and tl1e need_ to have bc)th documents at1(l fu11(li11g read.yr to close a tra(le, J\/lr. 

Kjser testified tl1at t11ere \Vere a lc)t of ·~false starts" that ~·vvent botJ1 \Va\rs. "180 Nc)Jle of tl1is .. 

testi1no11v \?V'as credible. 
~ 

176 The account staterrtents produced by f}ear l---::reek reflect that~ as of i\pril 30, 2013, sorne $461 rnillion held 
. - T - 1 b '. . 1 d ., f l\{ 3 l "O .. 3 . - $ri. - ,..,, ·11 · . -. .d ~ - ·1 l · ':~ ~ , .. st · .... ,-.. -ti1•- - ~ 'l - ~ ~ ~- ~ · - ~. -,(".)\, · ·: l ~. ""'i • !v · ·\.r · ~ ~ ·Ji ·:' ·;·; • ~ ~-\.r ' / () f 1 l · ~- · 1i"' -is ""'i -. ln t_.1e _ !ll~., aCvl.u.nt _.1(,l etJ1 .lqUlldtv ~a.JC., dS 0 • a,, . , ..:. .. , upp.ox.rr1ate_._,, .. _. ITU _ _._or. tn _._1qu1 _ tu .. 1u._ Stl 
re~rr1a·ln(~ ~ ;_,.t 1-11" TrtJ -t a'"'C 1t1.,.t• (PXYORlO· P'TOR 12 -) __ _ _ ,U lJ.. ,_ t . . . S '-' '"' t -' L , '- - , - ../\. ~ - ,, ; 

f} '] , l ; ~ - ""'i 'li"l ' ...... ;yo· :".it·- • ~.:-.:'.I!. . 1i"' I I 'l . T . . / -i. , ~ "~ xr .- ; - ""Ii"'" tt :'.I! ... > :'.l!,(".l\ o· l - -- -. 1i"' :".it : ""Ii"'" ~ PX ) ,_ -; 0 ··11 K . . . B '""'\ ., ]\ I ~ 0 ,.,. 0 .l ~ G' - ] • ~ ., 1 · 1 f . 0..:.t. _ _ ! ).J ( _ r. _ . _._ser J_nstt .... 1,.;t ... 10 _ ca1 Cn-:;;tJ\ 0 .. 1 ,_ (,) /... , ,~ _ .. tv L'· a.t to_. .,Jc 1:,tt.vn 10 _ J _rcrrt .. nc pr10 .. 
.... -. ~ -~ ,(".l\ - ~ T - I . T . - . ' t o· ), I" ~ •)I T" r-; ·W - I . ,...... ), ~.:-. -. . . r t.. 1i"' :".it '.). ~ .. "~ . ), ), I" . \ T" • • t "li ·II-- ~ •)I' :'.I!,("). r-; • I . . • [ · - i · o·b · ·1 · • · d · · 1 k · ·· 1 · .,- B 1 · · 1 11 ~ o~ tC J svnc J_t1b. v lOUS J tt s no., c.Olili:, tv uy :'>0 _iUSt \,.;_ lvl-.. \\ ldl .. nt Cdc_ 1 ITl0t1dili:,. I. 'Y L 1a., tdne5 ut t.a:'lt ~/.,. f 

rr1illio:n i:n assets \Vbich had been liquidated by Bear Creek j~n order to fund trades rernained in the Trust account. 
(p,r0Rl2 -) 

- . ./\. ~ . .,, c J 

178 Jan. 15 T'r. (Ketchun1) 74:12-20 (testit)1ii.1g as to his tmderstandi11g that trades that 11ad been delayed for 
over a month or n1ore could 11ot be closed by Sotmd Point because the funds 11ad not been sent by JVIr. Ergen9

S 

fan1il'v' office. a:nd Ivir. l(etchum had been told that stlch 1xades could not close because the fo.J1ds \Vere '~not 
•' 

available. 59
), 

J l ·") "I' .. E .. 6 7 1 '.., ,.- ·"l f, an._.J r.\""'.rgen) ..... : 1-0.J:\). 

J80 
J.~. ·1 10 Tr fK-'lc.-- ... ) '-"" ~' 1 

.., ?5 d.! ., . . ., \ . ~'~.A./ ~) .... ~ "1.)- - ... 

15~) 
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'I'he volu1ne of emails admitted ii1to e'.ride11ce re,.reals that co11nterparties to the trades that 

ha(l been held open for i11011tl1s \\1ere, i11 fact~ ready and eager to close, and tl1ey beca111e nlore 

frustrated as tin1e \l\rerrt on_. Parties repeatedly reacl1ed ouJ to S(lu11d Point to settle tra(les, 1Jut 

ofter1 tl1ey ct1uld get little tractit1n. (;.5ee, e.g., J)X()31 ~) (Sount1 Pl1int e-mail on Jan11ary 14, 2() 13, 

replyi11g '~[ s ]oriy litlt vle are not al1le to settle tl1at one rigl1t nov~/' ii1 response to \veekly ii1qt1iries 

frc)1n UBS seeki11g to close a trade); PX0364 (J\/larch 7 ~ 2013 Sou11(l Poi11t en1ail stating it 'lvould 

be able to settle "next \veek" i:n respon_se tt) repeated i:n{111iries sir1ce F ebrua01 2013 regarding a 

[)ecen1ber 2012 tra(le).) In 1.,articl1lar, Jefferies, tl1e exec·uting -brt1ker ft1r tl1e n1ajority of the I_.p 

Delit trades~ vlas riushed aside for months by Sou11d Jloi11t, vvhich l".lro,.rided exc11se after excuse 

for tl1e failure tc) close 11t1n1erc)US open trades. In February 2013~ Jefreries se11t ongoing en1ail and 

telepll(lile ret111ests to Sour1d Pt)i1Tt to close n1ultiple tra(les~ \l\rith trade dates datir1g 1Jacl( as early 

as ()ctol.,er 23~ 2()12. 181 At tl1at time, a11 empit1yTee of l\1r. Ketcl1l1n1~s re1ninded hi111 that ~'[vv]e 

ha,.re been pt1shing Jefferies off for i1early 3 \veeks.'~ 182 ()n i\11ril 23, 2013, Nlr. Ketchu1n wrote 

to J\/lr. Kiser that "Ke\ri11 [of Sc)u11c.i Point] thinks \Ve ca11 hc)ld [Jefferies] off' on an)r pay1ments 

until at least I\1a)' 15~' ir1 ct111nectior1 vvitb t)·ver $289 rn.illion ir1 I.,P Debt trades that l1ad not 

settled. 183 1\fter Jefferies fl1ilovve(l up \vitl1 Sol1n(l Pt1int 0111\pril 25, 2013, seel(ing to close $88 

inillion of open trades, 184 l\1r. Ketcl1u111 inquired internall)1 ~'l1ether 11e could i1lausil1ly bla111e 

SPSO ~ s c.ielay on tl1e '~t1pstrean1s~" but 11e vvas tolc.i by Sound Point lJersonnel that the \\1ork had_ 

alread)r been C()Jr1p1eted. 185 J\llr. I<etchurn tJ1er1 en:1aile(i 1Jacl( ar1(l f(lrtJ1 \l\rith a colleague ab(lut 

181 

182 

183 

184 

PX0347; PX0859" 

r-:~~X0347. 

IlX0458; I3X0441 ~ PX0859. 

PX0466. 

PX0466; Jan. 15 Tr. (Ketchurn) 76:9·-77:8. 
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\:V'hicl1 lie to use --- ~'l1ether he sl1011ld tell the counterparty "'that ~'e are still doing legal vvork on 

tl1e upstreams," that "vve are vvaiti11g for funding fro1n our it1\restor," or that "\ve are in tl1e 

pt()Cess t)f exitir1g son:1e other large JJt)sitic)JlS \Ve l1ave t() pa)' _for tl1is"" It \vas t1ltirnately 

determined that the colieag-ue sl1ould use the latter exc-use, togetl1er vvith the statement that l\,1r. 

Ketcl1t1n1 '"[has] spoken \:V'itl1 Steve Sander (l1ead of sales) [at Jefferies] about tl1is. '~ 186 ·1~11e need 

to (fela;1 Jefleries \Vas based. on l\tir. Ketchum's understa11(li11g fro1n rv1r. Kiser tl1at SPSO did.11ot 

l1ave capital av,ailable to f11nd tl1e tra(le anti~ th.l1s, Jefferies r1eeded tt) be ·~1Jut off'' for a perit)(l C)f 

. . 187 t11ne. 

1\s of :Niay' 9, 2013~ SPSt) had seve11 open trades \:V'itl1 Jefferies, totaling approximately 

$588 n1illio11 in LP Debt trades d.ating back as far as Ja11ua1y' 2013. Jefferies \\i'as iinploring 

Soun.cl Point to cl()Se the trades. 188 ]\/lr. Sar1(ler of Jefferies aJJpeale(l to I\1r. K_etcl1urr1: "this is a 

l1ig prol1lern for rne. I vvo-uld like to cr)rne dov1/n a11d talk tt1 )'t111 tl1is afternt1r)n arorLnd 4 or 5prn 

n1a110 a 111ano[.] Is this possible?'~ Jv1r. Ketch11m replied that 11e \\1as ~'aiti11g for other "'trades to 

settle" (a lie) and tl1at 11e had "alrea(l)' pushed extremely hard to get to vvl1ere 'lVe are noY\r in 

t~ l . '' 18G N ,, l d" l .J f' 1 l 1 l 9t' tenns o c ()Stng. · - _L 1011e ot t 1e open tra es c ()Sect · {)f ar1c)t 1er severa vvee_(S. · 

else~rl1ere, 191 iv1r. Kiser testified that he i11str11cted i\1r. Ketcl1t1n1 to i1re11are a scl1edule for 11i1n 

186 
PX0466; see also Jan. 15 Tr. (Kctchun1) 76:20-78:7; PX0308 (Jefferies repeated1~l inqu.iri11g vvhet11er fu11ds 

are available); PX034 l (Sotu1d Poir1t "\vritir1g to Jefferies tl1at they are "still vv-aiting or1 tl1e fur1ds 9 ~)~ Ja1L 10 T'r, 
(Kiser) 63: 15·-20. 

l 8Si 

190 

IlX0498. 

PX. 0"9'' ./ .'t ~. 

P'ro;;;:;-n .1\. - ) 7. 

191 S'ee, e.g.~ PX041 (?v1arcl1 26~ 2012 err1ail frorr1 Ketcl1tun to I<iser in vvhicl1 Ketcl1tun suggests setti11g up a 
prirr1e brokerage account at BNP to fur1d tl1e trades and "\viring $500,000 to open t11e accotu1t, to vvhicl1 I<iser replies 

( conti11u e(l,.,) 
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sho~'ing unsettled trades ai1d expected settlement dates so tl1at he could have the money 

a\railable on tl1ose dates, in order tc) av'oicl the "back-and-fo1il1n vvith CC)u11terparties \vho n1ay not 

l1av·e beer1 rea(l)' to clc)se \vl1e11 the fu11ds vvere n1ade available. 192 This testirnotl)r \Vas 11t)t 

credible. I'vlr. Ketc-h11m also testified tl1at prt1posed settle1nent dates fi.1r tl1e l1nsettied trades vvere 

req11ested l.,)r Jefferies, and he tried to act as a11 inter1nediary l1et~'een Sl)SO and Jeffries '"a11 

anxious counterparty' \\.rho 'lvas trying to get tracles settled .. "193 J\1lr. Ketchum stated tl1at tl1e 

·~1Jroposed settlern_e:nt dates~' in tl1e scl1edule 11e en1ailed to J\llr. I<iser ()11 wiay 8~ 2013~ \vl1icl1 vvere 

llp to four rnor1ths or rnt1re after the trade date, \?V'ere s-uggested b)1 l\.1r. Ketcl1l1n1 as a 

"'compromise sol11tio11~' in order to get tl1e open Jefteries trades settled, and he i1roposed the 

sched.ule to J\/lr. Kiser before conv·eying such (fates to Jefferies in ord.er to see if a schedule of this 

kind vvas capable of execuJit1111Jy SPS(). 194 \\i7b_ile it is :not clear vv11ether Sl1ch_ proposed dates 

v·vere actuallyT sent tt1 Jefteries, l\.1r. Ketcl1l1n1 's testiml1ny- l1n tl1is poir1t vvas not credible. 'I'he 

proposed settle111ent dates contai11ed i11 the schedt1le en1ailed fro111 JV1r. Ketcl1t1n1 to Nlr. Kiser 011 

J\11ay 8, 2013 reflect not a prediction for liquidity' lJlanning purpc)ses of \vhen trades Y\70U1(l be 

read)r to close~ but ratl1er a ga1r1epla11 f()f delay'i11g the closi11g of t11e oper1 trades f()f as long as 

possible. Ir1 fact~ in adtiitior1 to this schedule, Sount1 l)t1int l1ad alst1 prepared ai1 analysis t1f tl1e 

average da)1S it took to settle an LI) Debt trade \vith Jefferies after tl1e trade date (69 dayTs) and 

'"[iJt'll be a lot easier if vve do11't have to fii..11d $$ w1til vve 11ave a trade to settle ... [Ergen] vvon't be a big fm1 of just 
putting $$ otit for ope11i11g an accow1t.") 
J92 Jan. 10 Tr. (Kiser) 63:25-64: 14 ("'And it got to a point \vhere I told Steve, hey, look, get 111e a list and tell 
n1c vvhen t11ese things '\;\/ill trade so that \Ve can bave the rnone:y available for them rather t11an doing t11is back-and
fo1th t:ype of thing")~ PX0495. 
193 

• ·II-- "' • > '.). • -. - ·II-- -s. .. • / ~ f • ' J ·1 c T 'K . 1 ) ·12~ .. ~ ·1 '""4 1,._, alL . ~· _ t, ( .. ctc_ 1Uln _ .J.1'-t·· . •••. , • 

194 Id., see also id. 132:8-15 ("my job vv-as to fiJ_1d a date, propose a date to SPSO that I thought vv-as reasonable 
in the context of closii.1g distressed trades~ obtain pem1ission fron1 SPSO~ and L"'l particular~ Jason~ to go back and 
Oft~e-r th os '': 'l't1:•". s to J•".f:i:-.""__,.1· (~ s so f:·t·~.t tl1 ·".-' l ··c)l' ld be· rrtol] 1· r.L.""ci ·i nd .r.,_,,e,: that·• t}ie•Y·-" \~v·i" sorr1 (~ sort .,f d•""r.Ln·L· 1-L"'tl ·~_.,..,.l1nd. _ _ . 1. C "t.. c ...._ k...c '-. 1t/J.. . , ·- ... J... '". k...1r.. _...._) \.; u. 1.. . __ J.lV • (-. ·- JV ..t k...c A ... _ 1r.. J.. V v (-.;:, _ 1r.. • , ·- .... L. v.l.l ·-. ,,._ L .. '-'J.. L .. 

v.Thert tbe trades v.Tould be closed.") 

162 

Exhibit Page NOj S5e 



JA009996

13-01390-scc Doc 165 Filed 06/10/14 Entered 06/10/14 15:04:54 Main Document 
Pg170of175 

the average da)rs after tl1e i11d11str~v~11orn1 '"contractual settle1nent date'~ of '"'I'+20,'~ or t\\1enty da)rs 

after tl1e tra(le date (38 d.ay's). 195 There is nc) reason for Sou11(l Poi11t to 11a~le performe(l such an 

an.alysis other than. tc) provide supJJt)lt for its prt)posed f11rtber delay's. In _fact, \vitl1 t11e exceptior1 

of the Jcahr1 trade, till t1fSllS()'s trades failed to close l1efore a 'I'-1-2() co11tract1Lal settlement 

d 196 ate. 

Astonishingly·, J\1lr. Ketchum testifie(l on direct exa1ninatic)11 that, e~le11 Y\rl1e11 the 

C(lu11teqJart)' tt) a trade v·vas rea(l)' and eager to settle a trade~ l\1r. Kiser ha(l ir1structed bin1 to 

delay the clr)sing. ~See Ja11. 15 'I'r. (Ketcl1l1n1) {)~):3-{) (Q: '"J)id )'t111 e-,/er -havTe a disc1Lssio11 -\vitl1 

:Nir. Kiser in \vhich }'Oll and JV1r. Kiser agreed that you sl1ot1ld delay the closi11g of tl1e trade?'~ i\: 

"Yes."); see also PX0204 (Sou11(l Poi11t en11Jlc)yee e1naili11g 1\r1r. Ketchum ()11 Jt1ne 4, 2012 

regardin.g a I"'igl1tSquare(i trade e1rtere(i irrto on J\'ia)' 3~ 2012 anti stating, ·~Jefferies is l(lt)ki11g to 

settle the otl1er tvvo trades. !)r) \.rt111 vvant tt1? ()r dela,.r?~~). JV1r. l(iser atin1itted that ev·en vvhen 
~ ~ 

directly inforn1ed that co11nterparties were ready to close, 11e sought to defer settlement as long as 

pc)ssible, 197 Tl1is goal 'lvas ev'i(le11t in 1nuch of tl1e clocume11tary ev'i(le11ce sub1nitted. (See~ e.g.~ 

PX0495 (I\1r. K_etc]1un1 to ]\/lr. f(iser "\\le r1eed t(l close t)llf ]\,1larcl1 25 tra(le before n1t)11tl1 end, f(lr 

195 Px.0"9"' ./ .'t .J. 

196 
1 I ,.- "'"" • J ,·R ' · ""Ii"'" , '.f ,. r-; , '.f ''° Q'li .,. C. ir· ' "ii "ii 3- l · 'f - 'I,.- ·- "" 1:'!. ::1 1i .,._ S -. - .,._ ' ::1 • t - - ''° · 1 I • 0 1\I - ·l·~ 201 , d · 1 · · · 1 \d P d. · ~ -·ps·o d 11 n _, drvn _ ,, .. .tt, ll...JJ1b c O;:,Lt1b ar0 ... drh:;;Ilts 11 .. t .. t., \ersary. roc1::.t. -'11f,, l.OUl1St.l .. o_r ~ ~- an _, 1. 

Yl"P'\ • - ~lli:-1 ~ _, - •c.-. 'It" t" l - - •Ji , ·p :::;, ... \T . . -.. ~ I· ·o ' .... -. ':'!. - •. ,, :::;, I-· , '.f f'\3- 1i"'C.Y , - /:'.1-. ', ,..y,-..• E d fi h ft . h ] d 1 . 1 . "PSC)' IP D b d 1 . 1 . d b 1\I -.1.1.1:,vl .. aJJ:,ut. ? _ 0t L .v lfS •• 1.ne, t ut t 1v t> d..r U1 c 0Sll10 0 . ;:, _,. _ 1;;. t tta t;S l UT1-t1b ._. .. t. pv.1.lO .et~ t.en _, d..1.1..;.rt 
and June 2013 \Vas caused by a '"1noratoriun1'? in1posed by Jefferies as tbe trade j~ntern1eclla:ry'. C'.ounsel represented 
that t11is "n1oratoriu1n" "'ras retlected in a doclrn1ent in t11e existing record. After the heari11g~ colmsel filed a 1etter to 
the c:ou1t Yvhic11 attacl1ed en1ails reflecting t11e purpo1ted '"1noratori11n1/' no11e of "'rhic11 11ad been previously 
prodl1ced or \:Vere othenvise in tl1e record. On J\!1arc11 21, 20 I 4, counsel for the P1ai11tiffs filed a supple1nent to t11eir 
previouslyT-filed n1otion for sanctio11s, seeki11g additio11a1 sa11ctions in connectio11 "\;\/ith, a1nong other "discovery 
1niscondl1ct/' SPSO's faihue to have produced t11e ~'n1oratoriu111·~ docu1ne11t. [,t\dv. Docket No. 148]. Tl1e sanctions 
1notions remai11 sub iudice. 

,) 

197 Jan. 10 Tr. (I(iser) 64:5-·25. 97:23--98:6" 
~ ~ . 
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'I'he tin1e period i11 ~'l1ich tl1e furegoing delays occurred ~'as a c1ucial ti111e ii1 the 

Debtors' chapter 11 cases. Tl1e Exclt1sivity Stipulatic)11~ a1Jprov·ed. by' this Cou1i ii1 February 

2013, exter1ded t11e De1Jtc)rs' excl11sive peri()(ls t() file a plan. of rec)rgar1izatic)Jl to J11ly 15, 2013. 

Jf the 1"arties did r1ot reach a deal for a cor1sensuai 1"lan by J1tne 3, 2() 13~ 1.,re1.,aratr)ry vvork for a 

sale process for all or sul1sta11tially all of tl1e Debtors' assets \:V'as reql1ired to l1egin, vvitl1 the 

fc)r111al sale process comn1e11cing on July· 15, 2013. 198 I11 the spring of 2013~ LightSquared ai1(l 

its stal(ehol(iers - i11 particular, sigr1ifica11t holders of I,P Debt~ \l\rere irl'lOl 'le(l in. :negotiatit111s 

with respect tt1 terms fl1r a ct1nser1s11al pla11 of ret1rganizatit1n. 199 E~eginning i11 late 1\/Ia;r 2() 13 anti 

continuing tl1ereafter, iv1oelis also contacted over 90 parties to discuss a joi11t ventl1re or strategic 

pa1i11ership.200 011 Ju11e 7, 2013, tl1e Debtors receive(l Cc)Uli appro\1al to ei1ter ii1to and perform 

ur1der an er1gagern.e:nt letter \vitl1 Jefferies i:n cor111ectit111 \vitl1 sec11ring poter1tial exit finan.cir1g f()f 

tl1e J)ebtl1rs, 201 after \\1l1ich a '~rt1arl sho-\v" kicl\:ed off tl1 seek tt1 raise capitaL !)1tring tl1is peril1d, 

SI)S() continued to an1ass large quantities of LI) De lit and i11tentionally dela)1ed tl1e closing of 

large blocks of tra(les, all vvithout fom1ally re,,reali11g its i(le11tity. i\s a result, all ()f these lJarallel 

n1t)\/err1er1ts fon;va1li 1Jy th_e JJarties v·vere st).rrr1ie(i. I,ig]:rtSt111are(l l1as alleged tl1at it vvas r1c)t s11re 

wl1ich ie11ders to negl1tiate \vitl1 anrl vvhether the 1\d l-Ioc Sec11red {~i-rt1up \\1ould be able to carr;' a 

IlX0852 at Ex. A. 
19Si On .t-\pril 4, 2013, the .t-\d Hoe Seen.red (J-roup subrnittcd a proposed p1an terrn sheet to I.iightSquared and 
indicated their Yvillingness to con1n1cnce discussions '\;\/itb respect thereto. (PX0410.) T11c terrn sheet contemplated 
a plan in "'rhic11 all creditor and preferred eql1it:y classes vvouJd receive a fbJl recovery and T_,igbtSquared \:Vou1d 
en1erge fron1 bankruptcy '\\ritb its spectrun1 assets intact. (Id. at H.f-\RBAPOOO I 5399-400; see also Jan. I 7 Tr. 
(Hootnick) 21 :24-22:24.) Also, on 11ay 15, 20 I 3-t11c sarne day t11at 1 .. BAC~ sub111itted its bid for ljgJ1tSquared's 
assets-tl1e parties exchanged a revised tern1 sl1eet for a co11se11st1al plan of negotiation. (PX0505; DX335~ DXJ74.) 
'Ihe revised term sheet provided for a....11 i11fl.1sio11 of nevv capital to be obtained by Harbi11ger and/or LightSquC1 . .red, 
and re()l·o·a·n1·zat1'c)1• ''ll''h that a ''a]"' ()f Lio'n" t.SqP:::ired~,, ca~~et·,, -.. ,c~t1ld "be 3VOld"'d t13xq,;;;o-;; at HARBAPonqos107_ ( . 0 _ _,( .... , .... , b \: . _ -·- b .t ... . ·-·o·- ... u~.w. b •.•. b Vv _, . _ . ... . t _ . \ .• \, ,_, . J _ ,,. \, •. , 

13.) A tenn sheet excha....11ged vvith the Ad Hoe Secuied Cirotip on 1'fay 24, 2013 envisioned that Sl)S() would 
receive fuli cash recover)' \;.,r]1ile 11on-SPS() le11ders vvould receive cas]1 recovery and \;.,ran·C1J1ts. (I3X0561 .) 

Jan. 17 Tr. (Hootnick) 28:6-16. 
> ·' 

B .· •,. · D· 'k ~·· N .-6'1 a:nx.1 . - 0 c (. l .L 0. b r l , 
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class sucl1 that it could e11ter i11to a binding con1111itme11t ~'ith respect to a pla11, such tl1at a11;' 

hope of achie\'ing a co11se11sual lJlan <.luring tl1is period 'lvas derailed. \\'ithc)ut spending the cash 

r1ecessa11r to close h_ux1dreds ()f rn_illion_s of (iollars ()f oper1 tra(les ar1d b)' i11ter1tion_ally leavir1g 

tl1em ir1 iirnbo for tl1ree tt1 fol1r rno11tl1s or ll1nger, JV1r. E~rgen arrogate(! to hin1seif the povver to 

control the for\vard 111otion or lack tl1ereof of tl1e bankruptcy cases l.,eginning i11 i\pril 2013. 

Indeed_~ the Exclusi·vity' Stipulation prov'i(fe(l that it could_ be ter111inate(l if tl1e Ad Hoe 

Secure(l Clrol1p~ cc)]Jectively, ceased to 1Je t11e largest ll()lder of I_,p Debt" On_ Jl1r1e 13, 2013, 

SJ)S{) ~'jt1inet1~' the i\d J-Ioc Secl1red (~irl111p~ specifically- to ensure that the tern1i11atit1n co11ditil1ns 

contai11ed in ]}aragraph 15 of the stipulatio11\vould11ot be triggered.202 "'ritl1in days of nomi11ally 

joi11ing the i-\c.l Hoe Secured Group, se\'eral l1t1ndred.s of n1illio11s of (lollars in "hu11g'~ trac.les just 

l1appened t() close~ rnaki11g SPSO tl1e controllir1g rnen-iber of tl1e grc)up by v'irtue of tl1e size ()fits 

11oldi11gs.203 SJ)S{) 's decision to joi11 the /\(1 !-It1c Secured (~irt11tp vvas l1ndoubtedly- n1ade ft1r tl1e 

strategic pt1rpose of co11trolling tl1e sale process for the Debtors~ assets, \\1itl1 DISH as the l1t1:yrer~ 

and tl1e fact that it rend.erec.l the i1egotiate(l and Court-ordered exclusi\'e perioc.l 1neani11gless vvas 

ig11ore(l. ]\/lr. Ergen Llntierstoc)d that t11e Exclusivity Stipulati()11 \voul(l tern1i11ate ir1 Jul)', 204 a11(l 

enablir1g the stip-ulatio11 tt1 re111ain i11 place l1ntil tl1e11 furthere(l l1is interest of keeping tl1e status 

202 PX0858 (Stipulation b}1 SP Special Opportu11ities, l,l_,('. in Aid of Discovery in C'.onnection vvith En1crgenc~l 
J'vlotion of t11e Ad Hoe Secured Cirol1p of ljghtSquarcd l,P 1_,enders to Enforce Tb is (~ourt' s Order Plusuant to 11 
lJ.S.C~. § 112 I (d) Furt11cr Extending I.ig11tSquared~s Exclusive Periods to File a Plan of Reorganization and to 
Solicit Acceptances T11crco±: dated Jul~l 3, 2013) at~[ 13. SPSO's counsel also stated in closing argurncnts oft11e 
r. • ,--,, · ~ - - '"ii t .,.":), "' rt. '."'-.f""""11- ~ - - -:~ -:J.• r 1r - .-. • '"1 - - .,.. 11"".-· 11 0 · 1r - '"'"' ":),.,. .:_..,.- - - -..... ~ -~,-- t T . ' h SPSO . . ' 1 Ad H. "' d (" l ' t' . h t' . . . . . h . 'l d . ., .. _._1a! t at ,_ • _ Jclne"-i ._, .._1;..;_ o .... ~e ..... 1__.__re . 3rol1p ~c !;..;.!) or t !e p..i1pcse o n.._a1nta..ln!n0 t !e 1;.,; •. 1 ... ..._,r protect1cn~ o.._ 

tbc Exclusivity Stipulation. (l\.1ar. 17 Tr. (Strickland) 189: 12-191 :4 ("[SPSO] \:Vas ve1y 111ucb focu.sed on those 
lender nrotections, and that~ s \::VtlV it :1oined the group.'')-) 

J..: , .... '"' .f.,_ IL ,) 

PX0649 at T_,2,t\P0008732; PX0625; PX0859. 
204 T'H"'t -l~ Tr f£···g·:-.r·) hf)·9 1..: ('" "nd 1-11·:-.·r1 r·-:-te~re~ ')'so'"{")' 1-11·:-. f:-)-·t t'·h"1" tl]"' :..,')I']'·-n-tot···v n··as ··or·11'ng "P 1'_,..t ""'-'·J.. .• - ,,_1 . ' '. \· _ .. .! C1_ ! u ~ ·- ... , _ J ~- ~ , , (t ·- ,_ C1_ .J... . .;:1.l l'f:'-'·s ,_ C1 }._(".li ... (t" k...! .t. k....l"(J,_ ! \...l ~: v ... l ¥'1/ , ... - ! ·- 1. u J... 

July. _;-\nd if I \Vas interested, I \Vould bave to .. , --- either you're going to rnake a bid there or sornebody else \Vas 
going to. 1\r1d \vhile I didn~t kno\N irt that tirne frarne that I \Vould rrtake a bid, I kne\V that it would take tirne to 
prepare."). The Coutt understands J\!lc Ergen's rnention of the "ba11kruptcy co:rning up in July~~ to refer to the 
stipulated date fiJr tertninatio:n of the Debtors~ exclusive periods to file a plan? \vhich \Vas approaching on July 15~ 
2013. 
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quo u11til the DISH Board 11ad a11thorized DISH to step into the shoes of LBAt-:: and p11rsue the 

LBAC Bid.. v\i1-1ile a cre(litor vvl10 is not an insider is nc)t a fiduciarv\ a creditor ne·vertheless cloes .,, -

r1c)t l1a v'e the u11fettered right tc) e:ngage in. Sl1ch. purposeful obstruction. t)f the process. SPSO 

failed tt1 act i11 a \Va)' that is ct1nsistent vv'itl1 the rnost basic co11cepts t1f gl1t1d faith tl1at are fairly 

to be expected of chapter 11 creditors, especially those \vho voll1ntarily join t11e capital strt1cture 

of a debtor vvell after distress l1as set i11, 

,A.s SPSO -~./eJ1ernen.tl)r rn.ai11tain.s~ rr1ar1y aspects of SPSO' s cor1duct are entirely accepta1Jle 

(albeit aggressive) a11d do not prt11vide gro1111tis fl1r eql1itable Sllhl1rdinatio11. S11cl1 lavvful anti 

acce11table conduct ii1cludes: ·buying distressed debt; bu)1ing distressed debt ano11yn1ol1sly; 

b11y1ing (fistressed d.ebt anon)'lTIC)usly' at lJrices close to par; acc1uiri11g a blocking position i11 a 

class of (lebt; a11(l rnai.~'.ing a11 lir1solicited bi(i _for assets of a debtt)f, Nothing ir1 t11e Cc)urt' s 

decisior1 sl1ol1ld in a11y \?V'ay alter such co11ti11ct in tl1e tiistressed de-bt rnarketplace. 'I'l1e 

Bankruptcy t-::ode and t11e chapter 11 process tolerate and e\ren co11template self-i11terested and 

aggressiv'e cred.itc)r behav·ior. Nev·ertheless~ SPSO's conduct in acq_t1iring the LP Debt a11c.i in 

C()lltrt)lling tJ1e contil1ct of t11e eh.apter 11 case th.rougl1 purposeful (lelays in closir1g l1u11(ireds t)f 

rnillit1ns t1f til1ilars of L,P [)el}t trades d·urir1g a critical tin1efra1ne ir1 these cases breaches tl1e t111ter 

lin1its of wl1at can be tolerated. 

\\'11ile it is generally acceptable to obtain and deploy a blocki11g positio11 to co11trc)l t11e 

\l()te t)f a class Y\.ritl1 respect to a prop()Sed JJlan of re()rga11izati()ll, it is riot acceptable to deploy a 

l1locking positil1n to Cl1ntrl1i the co11d11ct l1f tl1e case itself, to Sllhv'ert the inten(let1 operatit1n of a 

COllrt-approved exclusivity terminatio11 a1Tangen1e11t, and to rirevent tl1e Court from directing and 

ha·ving visibility ii1to eve11ts u11fol(li11g in t11e case. I11 respo11se to the allegatio11s t11at t11e)' 

purposefull)' sideli11ed h.l1r1dreds ()f rn.illior1s ()f dollars ir1 debt ar1d prevented th.e cl1apter 11 cases 
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fro111 moving for~'ard, SI)SO and Nlr. Ergen say "11011ar1n, i10 foul/' citing to the fact that there is 

no e\ridence that SPSO' s conduct 11a(l an;1 i111pact ()11 plan 11egotiatic)11s ii1 the spri11g and su1111ner 

of 2013. But tJ1at is 11t)t true" f1a(l there been clarity Yvitl1 respect to tl1e ovv11ership ()f I.,P Debt 

d11ring that tin1e perit1(l, the parties inay- -have rnatie Sl1bstantial prt1gress 011 a plan~ and it is 

possible tl1at tl1e Del.,tors' excl11sive periods could have l.,een extended, vvhicl1 \vo11ld 11ave bee11 a 

~'gan1e changer" in tl1e course of the Debtors' cases. 

C~ Mobile Steel Prong II: SPSO's Condt1ct Harmed LightSqtiared's Cre(litors 

Ila\1ing acquired a cor1trolli11g p()Sitior1 in t11e I_,p Debt by the use of a special pu11Jt)Se 

vel1icie \?V'l1t1se special p1n-pt1se \\1as tt1 achie-vTe an e11d-n1n aro11nd tl1e c:re(lit 1\gree1nent, an(l tl1en 

purposeft1lly sideli11i11g hu11dreds of 1nillio11s of dollars of LI) De-bt ~'l1ile fi11e~tuning its 

acc.1uisitic)11 strategy~ SPSO 11as 11ar1ned tl1e cre(litors ()f LightSquared. Ha\1ing seized control ()f 

tJ1e class t)f I"'P Debt~ SPS(J tbe:n seized CC)Jltf()l of tl1e case itself: re11(leri11g rnea:ni11gless tJ1e 

hea\'il)1 negt1tiate(l ar1d <:011rt-ortiered process leadi11g to tl1e ter111inatio11 of exclusivity or1 J-uly-

15, 2013. SI)SO' s ineqt1itable conduct 11as inflicted as :yret unquantified harm 011 LightSquared ~ s 

creditors as a result of t11e (le la)', u11certai1rty~ arid increase(l adrninistrati\1e CC)Sts stiJTere(i by t11ese 

estates. \\t}1ile v-ari()llS n-urnbers and calc1datit1ns of harm 11a\1e bee11 suggested l)y Plaintiffs ar1d 

l"}' the 1\d Hoe Sect1red Group, qua11tification of the a1nou11t ofl1arn1 is -be:yrond tl1e agreed-t1pon 

scope of this first }Jl1ase ()f the i-\d.v·ersary Proceeding at1(l \\rill be deter1nined after furtl1er 

-J • b f' t . C ?O i:; pt()Ceecti:ngs e_ -ore t 11s ourt. ~ -

20.5 'fhe tl1ird pror1g of the test for equitable subordinatio11 set forth ir11lfobile l)teel test states tl1at eqttitable 
sttbordinatior1 can11ot be used to alter tl1e stattttory sche1ne irr1posed by bankruptcy lavv. i\s equitable subordinatior1 
has since bee11 codified ir1 sectior1 510( c) of t11e BanluLtptcy Code5 t11e c:ourt 11eed 11ot address the tl1ird pror1g of the 
111obile ;._)teel separately' ir1 this Decision. 

16
,.... 
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c: () N c: I .. (JS I() N 

SI)SO has gone to great lengths to identify the 1nany tl1i11gs it cli(l that are ~'perfectl)1 

la,,,..vful'~ ai1(l just plain "smart" ai1(l \\i'a1ns, ()lninously, tl1at ai1y' finding of liabilit;1 vVt)uld roil the 

del.,t rnarkets. But its t)tJ1en;vise lavvful ptlrsuit of aggressi\1e arid prc)fitable distressed debt 

transactio11s does i1ot entitle it tl) dt1 \v-hat it did to the I_,ig-htSq-uared estates and cases. 1\s l\,1r. 

E.rgen so colorfi1ll}T explai11ed during ,_rrial~ '~[y]ou ca11 li,.re in a bubl1le if you want to ... and 

probably 11e~ler get an;1 clisease. Bt1t ;1ou go play in tl1e n1t1<.l and the dirt and :y·ou probably· are111t 

gc)i_r1g to get disease eitJ1er because )rt)U get irn_rn11ne to it. St) )'C)U pick your t"oison a11d I t11i11k \ve 

cl1oose to gt1 J-,la)1 ii1 the i1rud."206 I-lere, piayir1g in tl1e 111ud inv-olv-ed e11d-n1nr1ing tl1e 

Ligl1tSquarecl t-::redit J\greeme11t and tl1en purposefi1lly holding ii1 li111l10 hu11(lre(ls of 1nillio11s of 

dc)llars of (febt tra(les and underrnini11g the ability of the Debtc)rs~ the constituents, and eve11 the 

c:o11rt to contitlct the case. Detern:1ir1ir1g the arno11nt t)f l1ann tJ1at J1as ()Ccun4 ed to these estates as 

a resl1lt t1f SPSC)'s co11d1Lct, v1lhiie difficult, -\vill 11ot be irnpossibie and tl1e SJlS() (~lain1 -\vill l.,e 

st1bordinated accorcli11gly. 

For all ()f the ft1regoi11g reaS()llS~ th_e (~t)L1rt finds that the SPSO Clairn sl1all be equitably' 

s-ul1t1rdinated 111 an ai11ount tl) l.,e deter1nined after f11rther proceedings befi1re tl1is <:o-urt. 

I'J' IS SO ORDEilED. 

Date(l: Ju11e 10, 2014 
Ne\v York~ N-evv Y()rk 

Is/ Shelley C. Chapma11 

Jan. 13 Tr. (Ergen) 199:23-200:4 (video played at Trial). 
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among tl1e reci11ients of tl1e i\1a)1 2012 en1ail DISH's general co11nsel sent stating~ in response to 

a question over \vhetl1er "charlie 11a(l bougl1t $350 million ligl1t squared bonds/~ that "the 

cornpany (li(l r1c)t buy ar1y I.,ightSquared bonds." (DX397,) 

185. l\,1r. E~rge11 testified that -he \Vas i11tereste(l ir1 p11rchasing tl1e L,lghtSq-uared assets 

perso11all:yT if DISH declined to bid~ but he had not inade critical decisions esse11tial to tl1e 

acc.1uisitio11 of a compan;1, sucl1 as \vl10 \vould run tl1e business~ \vl1ere key emplo;1ees 'lvould be 

officed~ t)r 11()\V lie \l\f()lll(l rest)l'~./e tl1e conJlict of ir1terest ir1l1erent ir1 o\l\rr1i11g a DISI-1 C()Jr11Jetitt)f, 

( -E 1 i 'I' (!-:; o- ) ? 4· 4 · 11 -,..... 4 ~ . 1. 2 ) ~iar1. ~- r. _.r0 er1 .... . . ,::., ~·. . 

I~~ 'I'he ])rice at ''lhich lVlr~ E~rgen .ilttempted to l)urcl1ase the]_,]) Del1t ancl 
Offere(l for the I_.P :Preferred Interests Is Ir1consiste11t -v\Tith ttie ''Great 
111,restment'' ]>ren1ise 

186. SPSO paid. 96 cents on tl1e clollar for approxin1ately' $320 1nillio11 of LP Debt~ 

prices \vl1icl1 are consister1t vvitb DISfl' s past practices ()f pa)1ing at or close to JJar for strategic 

pur1.,oses. (PX()8{)4 (/ n re J)/3.._)/J /V(JrtJi ,41rterict:1_. I1ic. ~ 421 !3 J~. at 14()) ( discussir1g I)I SE~I pay-ing 

r1ar for delit); Jan. 13 'I'r. (Ergen) 106:2~17.) Jv1r. Ergen stated that, in 2013~ he felt the LI) De.bt 

v-vas e\/et1 rnore v'aluable 1Jeca11se of cl1ar1ges in tl1e i11d11stry an(l at tl1e F(~(~, so h_e raised bis lirnit 

llp to r1eariy f"ar --- 96 cents ()n tl1e (lt11Jar --- a11d bought -\vha.tev-er people \\1ould sell at that levTel. 

(Ja11. 13 ·~rr. (Erge11) {)t): lt)-25.) 

187, i-\s clisc11sse(l SllJJJYl~ ii1 October 2012, JV1r. Ergen ii1structed J\1r. Kiser to increase 

l1is position i11 th_e I.,P Debt t1p t() a levTel th_at \voul(l establish a blocki11g JJt)siti()Jl, (PX0243 .) By 

~larch 25, 2()13~ I'vlr. E~rgen needed to f"urcl1ase ant1ther $1121niilio11 in tl1e debt tt1 reac-h tl1at 

goal. (Ja11. 13 ·1~r. (Erge11) 175:7-176:14; l)X0379.) (_)n i\1arch 28~ 2013, iv1r. Ergen initiated a 

trad.e fc)r $168 million i11 LP Debt at 96 cents on tl1e dollar - Y\711ich vvas 50 perce11t nlore than 11e 

i11itiall)T paid in ,A.pril 2012, (Ja11. 13 Tr, (Erge11) 176:17-178:3; PX0859.) J\'ir. E,rger1 also so11gl1t 
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,,ritl1 that 96 ce11ts 011 the dollar LJ) Del1t and offered to i1a)r bet\\1een 92 and 95 cents on tl1e dollar 

for tl1e LP Preferred. I11terests - approximately $122 i11illic)11 -jt1st so~ as J\i1r. Kiser testified.~ he 

couJ(i l1ave t11e pri\1ilege of obtair1ir1g t11e I.,P Debt v\1itl1 Yvhicl1 it \Vas 1Ju11dle(l" (Ja11" 10 Tr. 

(Kiser) 136:7-14.) JV1r. l(etchttrn testified that SJlS() 11ad been offered LJ> J>referred Interests 

numero11s ti1nes in the past, but 011l;r pursued the offer vvhen it \Vas bundled \Vitl1 the $168 111illio11 

in LP Debt, (Ja11, 15 Tr. (Ketcl1un1) 108: 12-22; see also PX0412 (April 4~ 2013 e-mail from 

Kjser telli11g I<etcl1u1:r1 "\Ve're only' ir1tereste(l in tl1e terrr1 lt)a11"").) I\1r. Erge11 denie(l the fact tl1at 

he v1/as vviilir1g tt11"ay that price because 11e vvantet1 to get a l.,locking pl1sitit1n. (Jan. 13 'l'r. 

(Ergen) 174:3~18.) :Nir. Ergen~s testi1no11y is inconsistent vvitl11v1r. Ketch11m's testimony that 

Sou11(l Poi11t~ J\/lr. Ergen, and J\i1r. Kiser shared tl1e goal of obtai11i11g a blc)cking position. (Jan. 15 

Tr. (I<etchurn) 54: 19-22; PX0305.) 

lX~ I_.igl1tSql1ared a11d Jlarbinger \Vere L-\ware or at I.ieast llad a Stro11g Suspicion that 
J\tlr~ Erge11 '''as i\cquiring LightSqtiared Debt 

1\.~ i\Jtl1ot1gh Public Information Pro'l'i(led No Certaiitt)' as to \Vho V\iTas 
Behind Sound l)oint"s Purcl1ases, 'I'here ''1as A1n11le Reascln to 
Belie,,e lt vVas JV1r~ 11:rgen 

188. Sta1iing ii12011, ai1d continuing i11to 2013, Harbinger and LightSquared closel)1 

monitored. the sales and tra11sfers ofLigl1tS<.1uarecl's bank clebt. (Ja11 l6 Tr. (Falcone) 18:19-22; 

~/ior1tagr1er Dep. 85: 18-86:21; DX.108; DX139; DX156; DX159; DX164; D_X173; DX211; 

[)X3~!1; J)X392; JlXQ141; PX0324; PX()358; J>X()373; JlX()4()3.) Arount1~lay2()12, \?\rl1e11 

L.ightSquared filed for bankruptcy~ LightSquared \Vas updati11g, several tin1es a \veek, a list of the 

"lJro fo1n1a'~ 11ol(lers of LightSquared debt, vvl1ich co11tained. info1n1ation on ope11 and settled 

trades. (PX0141; J\1ior1tagner Dep. 65:23-68:5.) 

189. --re11 day-s before L.igl1tSq11aret1 filet1 for bankruptC)' protectit1n~ I'vlr. f:alcl1ne 

learned tl1at Sou11dPoint vvas -b11ying Ligl1tSq11ared debt. (Jan. lt) 'I'r. (Falcone) 20: 17-20.) 
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n1a11agement but vvas "purchasing'~ ov'er $200 1nillion of LP Debt, it promptecl suspicion tl1at 

Soun_d Point \Vas not the ider1tity of the ultirr1ate purcl1aser. (Jar1. 17 Tr. (I-foc)tr1ick) 17:21-18:6; 

PX()l22.) 

190. 'I'he identity of the purcl1aser behind Sou11d Jloi11t ~'as the s11bject of vvidespread 

speculatio11 in tl1e n1e(lia. Ne\vs re1Jorts at1(l blogs at \rarious tin1es con11ecte(l J\1lr. Ketchum and 

Sou11(l Poir1t to ]\/lr. Ergen_~ (~arlos Slirn~ anti tl1e Dc)lan __ farr1ily ( v-vl1icb CC)1Ttrc)lle(l (~ablevisior1). 

(~See e.g., PX()()95; P){Q121; llX()l 22; JlX()154; :PX()l 95; !)X144.) 

191. 0111\.pril 30~ 2012~ 1)aul \l oigt of Jefferies pri,.rately told i\1r. F'alco11e that he \:V'as 

going to tra(le $250 million of LightSq_t1ared debt the follo\\i'i11g da)r. (DX447.) _..1\round this 

tin1e, ]\/lr. Falcone 11ad hear(i run:lt)rs tl1at c:arl Ical1n \vas lt)oking to sell l1is $250 rn_illion_ of I_,p 

I)ebt. (Ja11. 16 'J'r. (J~'alcone) 94: 20-95: 15 .) I\.1Ir. !~alcor1e respor1ded, ~''I'o?'~ ([)X447 .) Several 

day's later~ on JV1a)1 4~ 2012~ i\1r. F'alco11e ans\vered his 0~'11 questio11, a11d in a11 en1ail to i\1r. 

Voigt referring to tl1e $250 million trade, \\!'rote~ "You sold to Ergen.'~31 (DX033; Jan. 16 Tr, 

(Falct1ne) 30: 11-31: 15 .) J\/lr. Falcor1e testifie(l that l1e sent the ernail because "[l1e] believed~ at 

that tirne, that I~rgen vvas i11vr)ived and tl1at tl1ey may 11a-\1e sold to I~rgen." (Jan. 1 {) 'l'r. (f:alCl)ne) 

31 .11"\ 1". . L- _,.) 

192. On ]\/lay' 4~ 2012, Ian Estus~ ai1 analyst-trader at Harbinger Capital~ inv·estigated 

Soun_d Point arid fon;va11le(l a Novern_ber 2, 2011 article to J\/lr. Falcor1e r1otir1g th_at l\1r, Ketcl1un1 

31 F 11 . "PSC)' ., ~ 1 ~,...c~ ··11· . fd' ' 1 1 11.1 E -•. ,. o· '.c-; -."''("\.k-. ; - t t "ii:'"_}. ~· l'"' 1i '~ . 1i - ,-.,3 -. - ' pk- ... :'.1"1: ·1-~ - .... , 'Ill-- :-_}..<"lo - •• c.- t •. - '. !v' o·:-_}.'W- "1: ·7.r 'I O_ C\\.Ln0 0 _ :'l pUh.,11ase o_._ .__ _.t, •+,..:.·~,()Ill_._ .l0t1 p_._e1,.;t. l.. vDt, l1tV. s reports Spt.vUlatvl .___.at! T. _,r0 t.11 \;\ dS 
b. -T.. --.- tl :; 1 "':- ·- ( T' 1 0 T . ,·K-,- . ,.,, ·) 3 '7, ~ ·: 3 ) ()· 11. ·J~ .. -- '7 '! (ll ? . R M i > - ' ' .. -~ • - . ·-· ·- • ·:,,., c.· ·-. . "' ·: ·th" 1- "?\. 1I . _uytnb d1t Ctv•Jt. .an._ _ !. t- 1s..--,1, 1,)·-1 .. , _n iv ay l, •• _ •• ,a 1_ f::::U,t.J!i stc1y on tile tTaCiv rnvHtlOHvCi __ a _t• !. 

-:'"_}." r :1 f -· ':'lot .. ,, . , • t li ·1 . ; t" 1i"' - . ,. ~ . , ~ ·-.:- l °' . ,. c. - ; - . ·o ::"'.;,' . -~ - - I . . r :1 ; , ':\' - •)I' ;- - .. ,, . c.- • . , .- ,. . • -, K h ~ " d P . . . 1 J\I E f h. . b k J. i h Stc\ c.1 _ 1;; • .__1,.; uJn o_._ 00 .... n _ o.n. pre\ 10us_._) cou1 .. tvl . _r, _.1 0 tJ1 as one o . _ 1s Ln\ cstm1::.nt u.t1 er v .tv.nts a1 .. c t at 
DISI-I O'\Nned \Vireless air\vaves '"similar to 1,ightSquared,~~ (PX0121.) On ]\1fay 9~ 2012, an l~C""7D 1Vevvs story carried 

• I:\ ·p~ - lif 3""W... -~ -- ...•• ::-:.,1 y·· t J • ' o·::-1 - 'I:\· ""'i' - ,.lli"l - // , , "' "ii /''! 'II .,. •)Iv', "I l] 11 . "I.ls lTI d h ~,~) E h ·. ··(nxo4c·· o J\I ·lo~Ol" rrr 1
' t 11::. 1vdl _._Jt __ ,Lb 1t quarel __ , tta t;s no_._ L. o_._ , ! as _,r0 cn ent1::.rs t e p1c ..... re. _ • _ ~, .} ! ... _et.} _ , /.., ..:.. 9 Ll, . (A.l 

0 t>·ont 1qzlrnrl b1l-~o- "'De·)l Jolt!·t1·:ol ' 9 pub: ·Lshe'i a-1; "t1tt·u r-1·r· :.,,d "'EroP·t1 1=>-l11··1d.:· ('·) 0 11 p;:.,, 13t11.-Ld I .-Lnl1tSqll')Y'"' -1 ;..~) i L-IC- I/ 't..' !.._. ', -~:...t ~- ~ ' '.{:j'} (,l.. . . .u... ' .i.. .. 't. 1. ....... ' .. .,,.Y 'L'. .}._'\..} -~ 'b '-;· ' .) -· ~ ; (,l.~~_l !. - IL .lV .L. -~- ·- . . -~- E.-:-·IL _k_, '-'·J.. Vl 

Restructuring Talks.~~ (DX396.) 
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11ad a relationship ,,ritl1 the Dola11 fan1il)1 . JV1r. Estt1s noted~ "'1~l1is is the gu)r ru1111i11g Sot1nd 

Point. i\n olcl article~ but lc)oks like t11e gu;1 has close ties \\/itl1 the Dola11 family." (PX0095.) 

193. ()r1 l\1a)' 5~ 2012, I\1r. Falcc)Jle respc)Jl(le(l to a11 en:1ail regardir1g l\1r" Erge11 ft()Jr1 

,_rhough I think is [sic] a positive. 1v1a)r bring ii1 another strategic." (Ja11. 16 ·1~r. (F'alco11e) 33: 8~ 

12; DX035.) 1v1r. Falco11e testified t11at he inte11(fe(l to co11v'ey that to "l1a\re a strategic kind. of 

kickir1g the tires t):i1 yt)Llr cornpan)' , .. ·vali(late[s] th.e asset an.d it n-iay brin.g i11 - - it 1r1a)' prorn.pt 

t1ther strategics to get inv·olved." (Jan. 16 rrr. (fialct1ne) 35 :3-1 (), 96: 8-12.) 

194. 0111vlay 6, 2012, JV1r. F'alco11e en1ailed :Niatthevl Goldstei11 of Rez.tters and vlrote 

t11at rv1r. Ergen bougl1t Ligl1tS<.1uarecl (lebt from Carl Ical111~ ai1c.i that l\tir. Ergen' s purchase YV()Uld 

''prornpt 1r1c)re strategics to ste1J in_." (D_X036; DX037; JarL 16 Tr. (Falcor1e) 36: 17-22.) I.,ater i:n 

tl1e tiay', l\1r. (ioldstein told 1\/Ir. 1~alco11e tl1at he l1eard tl1e -b11y·er vvas Sol1n(l l)t1int, anti I'vlr. 

f'alcone res11onded, '"F'ro11ting for [E]rgen.'~ (DX037.) I\llr. F'alcone 11e-v'er indicated to JV1r. 

Gol(lstei11 that he \Vas speculating. (Jan. 16 Tr. (Falcone) 105:23-106:4.) \\tnen rv1r. Falco11e sent 

tJ1ese en:1ails to rvir. C1oldsteir1~ J1e belie·ved I\1r. Erger1 \\ras purcJ1asi11g I.,ightSquared's debt. (JarL 

16- ,-f' .• (-8~' ] ... . .) ·3g.1.; l~ ] ')').') -7 ·, 
_ i r. i a L:one __ . ·'-·- ~, t .:...~'- / .) 

195. 0111vlay 7, 2012, JV1r. F'alco11e sent ai1 email to 'I'homas C11llen of DISH ai1d 

V\lf()te~ "G()O(l purcl1ase.~' (DX378; Jan. 16 Tr. (Falcone) 39:21-40:1.) rv1r. Falco11e testified. tl1at 

ivir. CuJle11 later calle(l rvir. Falcone~ but J\/lr. Falcor1e :never calle(i l1i1r1back" 32 (Jan. 16 Tr. 

(Faico11e) 40: 2-'/ .) 

32 On I)ecen1ber 18~ 2012~ J\!Ir. Falcone again sent an e1nail to }v-f:c l---::ullen and \Vrote, '"We should talk. I kno\v 
"T "'jj""ll "J"llli T"""'i. ·!lo':'".}. . \T~ ....... - ... il'I .. ~. "J"'ii . "ii -. ~ - - --- w·r-; ..J"llli T"""'i ... ' :-:.i,pw ir··:i. ,-. 0 '• ' b . . - b ., ., 1 S i P . 0 f 1 . h b . ·11 . " (DX' 0 ~ ,.._, ) )0..J J-:,u.ys alt. ll.,rlHi:, tile 01lC1S tl1T0llJ-:, ,_ ou1,_c _ cLnL ne c. ,_t:'l f,u.ys _ hlS t;vl,_ tu. 'l..tn0 " ,- . lJ, ,~ 
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19t). 011 J\ilay 7, 2012, Re11ters pt1blished an article about tl1e recent trade to JV1r. 

Ketcl1t1n1 of a pc)sitio11 formerly' 11eld by Carl Ical111, noti11g that l\tir. Ketchum 11a(l pre·viously 

\vorl(ed as an i11vestn1er1t ba11ker and 6't1ne ofh.is clients v·vas Cl1arlie Erge:n's satellite con:ipa11y'," 

(PX()121; see als(J J>X()l ?2.) Si1niiarl)1, 011 I'vlay' 1(), 2()1 ?~a Tf'all .._)treet .](JUrrtal blt1g nt1ted that 

tl1e counterparty 011 the Icahn trade \\1as a "'s111all hedge fi1nd \\1ith ties to Ergen" and srieculated 

that DISH~s tl1e11-recent sale of $1.9 billion v\T01il1 of high yield bonds could. be used to bt1y' the 

I_,p Debt, f1o\\rever, tl1e article, Yvitl1 t11e ai(l ()f DISli, refuted its t)v·vr1 clain1 stating tl1at ' 6[t]l1e 

t1fficial line Ollt of Disl1 is tl1at tl1e proceetis frt1m tl1e hl1nd sale \?\rill go tt1 pay dov1/n del1t 

inatt1ri11g in 2013 and 2014.'' (DX396.) 

197. On ]\/lay' 8~ 2012, l\tir. Falcone emailed Gil Ha~ a banker at Greenhill & Co. 'lvhc) 

l1ad a relationsl1i1J \Vitl1 AT&T, a11d \Vrote, G'Erge11 Il()\V itl\l()lved itl I.,S," (DX043.) rvir. Falcone 

testified that he sent this e111aii beca11se 11e thl111gl1t tl1at if i\'I'&'I' lcnevv I\.1Ir. J~.rger1 \\1as inv-olv-ed 

i11 LightSquared, i\'I'&'1~ migl1t be 1nore lik:_ely to invest i11 LightSquared. (Jan. 1 () 'I'r. (Falcone) 

41:20-22, 118:15-119:14,) 

198. 011 ]\,;lay' 8, 2012, rvir. Falcon_e ern_ailed Ara C:oh_en t)f I<nigbtl1ead~ a ser1ior creditor 

t1f L,igl1tSc111areti, an(l v1/rote, "J can llntierstan(l v1lhy- ll gl1ys -balked; C:hariie \\1i]J definitel;1 give ll 

guys 25(~(, ai1d an i11depe11de11t board ai1d yot1r full clai111." (DX382.) 

199. On ]\/lay' 10, 2012, a Harbinger Capital employee ad·vised I\1r. Falcc)11e tl1at he 11ad 

"h_ea11l frt)n1 a cou1Jle of 1Jec)1Jle tJ1at [E]rge11 rnay riot be tl1e gtt)' bel1i11(l [K_Jetcl1urri. St)n1e 

rt1n1ors are tl1at it n1igl1t be tl1e [J)]olans, vvl10 like [E~]rgen are close tt1 [K]etcl111n1.', J\r1r. fialct1ne 

did i1ot believe tl1e ei1111loyee \Vas referri11g to tl1e Dolans personally, l1ut ratl1er to t-::al1levisio11, 

\\rhicl1 the Dola11s cc)11trol. (Jan. 16 Tr. (Falco11e) 45: 18-46:20; PXO 149.) 
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200. 011 J\ilay 1 (), 2012~ 1v1r. f'alcone se11t a11 email to Greg Bensi11ger, a reporter at 1ne 

Prrall Street .,!ourlial, say1ing tl1at J\/lr. Ergen and. Carlos Sli1n 'lvere in\1c)l\1ed i11 buyi11g 

I.,igbtSquared's debt. (DX386.) l\1r" Falct1ne also offered rvir. Bensir1ger an "exclusive" ifl1e 

v1/t1uld \VTite a storyT, statirag, ~'loet ine 1cnt1\?V' before J tell so1net1ne else if-u are going tt1 \vrite 

a11yil1i11g.~~ (DX38t).) I\llr. Falcone l1nderstood tl1at i\1r. Be11singer 1nay \\1rite an aiiicle based on 

the infc)r111ation J\/lr. Falcone 11a(l prCY\lided. (Ja11. 16 Tr. (Falcc)11e) 54: 15-22~ 108:25-109:4.) 

201. 011 July' 9~ 2012, FlJrbes ir1dicated t11at~ \vhile specuJatior1 follovving tl1e Ical1n 

trade had ft1cl1sed on ~lr. I~rgen, '~holes have appeared in tl1e tl1esis tl1at l~rge11 is ·backi11g St11tnd 

l)oint~' a11c_l ~'people involved ha,re begu11 to specl1late it inight lJe Carlos Slin1 or others lJehi11c_l the 

purchase. Sources have speculate(l that Cablev'ision, O\\/necl by the Dola11 family and one ()f the 

col1r1tr)1's largest teleC()tr1 a11d rr1edia cornpan-)' [sic]~ col1ld 1)e a p(ltential suitor as Y\/el1." 

(PX()3{)4 at K(~]'vl()013841; s·ee a/s(J :PX()l95('J'itn1~·arrar, Hcnv nicznJJ l1illic1r1aires· d(Jes it take tc1 

screvv ifl a Lig;l1tS<-]ltared?).) 

202. On October 1 O~ 2012~ J\/lr. Falco11e vvas tc)ld by· a11 employ'ee at Jefferies, \\/ho sai(t 

203. -Nevl reports conti11l1ec_l to ii1(licate througl1ol1t 2012 and ii1to 2013 that JV1r. Erge11 

a11(i DISH lna;1 be behind Sc)u11<.l Point's LP Debt ac<.1uisitio11s, but no press article definiti\1ely 

confirrn_ed ]\/lr. Ergen_' s in_\701\1en1e11t. _At1 April 4, 2013 ri,f.ill Street ._llJur11al article 11t)ted~ "[i]t is 

t111clear v1/hetl1er 1v1r. E~rgen or his ct1n1panyT, satellite-teiev'ision operatt1r J)isl1 N et\vt1rk~ C:t1rp .... 

has played a role i11 Sol1nd I)oint's trading. Jv1r. Ergen 11asn~t addressed the trades, ai1(l the 

company· (fecline<.l to con1111ent. '' (DXl 44.) Tl1e sa1ne (ta)r~ ai1 indivic.lual Y\rorki11g in tl1e 

teleC()lr11:r1u11icati()JlS ir1dustry forvvarded 1v1r. FalC()lle the article~ telli11g 11i1r1 tl1at c:arl()S Sli1r1 vvas 
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"'vlith Charlie on tl1e delit." 'I'he individual explai11ed that he "'\vas in i\1exico a11d vlas told -by 

[Slin1' s] i11vestn1e11t guy· , , . that Carlos ai1c.i Cl1arlie are very tight and Carlos ovv11s Dish 

.?t, ·1 , " .. PX"040() ) lv_ ex1co. ( _ · _ .. ,. 

204. i\ltho-ugl1 represer1tati-,.res of [,,igl1tSquare(l l1ad, at tirnes 111 the spring t1f 2()12, 

speculated tl1at iv1r. Erge11, Nlr. Sli1n~ C~able,rision~ 'I'eler1l1onica, or SK ·1~eleco111 ~'ere p11rchasing 

LightSquared d.ebt througl1 SPSO, as J\i1r. rv1c)11tagner testifiec.i~ "[i]t Y\ras all s1Jeculatio11 at the 

tirn_e, No one kr1eYv." (rviontagner Dep, 64:20-65: 10.) Si1r1ilarly~ (le1Jer1dir1g 011 t11e da)' a11(l the 

infi1rmatio11 he receiv'ed or the rurnors that \Vere circulating, 1\1r. 1~·aicone suspected tl1at anyl1ne 

fro111 JV1r. Erge11 011 behalf of DISH or Ecl10Star; Spri11t; James Dola11 011 behalf of Cable,.rision; 

Carlos Sli111; AT&T; or one ()f the "big PE shops'~ \Vas behind Sc)u11c.i Point's purchases. (Ja11. 16 

Tr (Fal.cor1e·J- 'J1·'J4 74· 10 48·'1 1 49· 19 ~ 1 ·7 "'1 62· 16 61'24 '7'1 ·"'5 74·9· ... '.)•_) 1/{·r· p·xo09"· . .. ' . £,...,, .,_~ ~ £,...,, - -~ • - ' . ~ " k .. - ~ - ~ -....J - • -~ - ...:,... . ' ' ~ . . - ,.,_) • ., k ... ...:,... - ~ ' '~ ~ t i. c "-' ~' _.,/.' f" ,..,.) ' 

J)xc· 1· 67" p·xo 1 ,.. 8. PX"')') 11 . B}X'{)~') ·/. l)X() -4- ')· !) XO') ~6 ) _,. J ' - . ) ' { .) ,(,.,' l •-' .) ! ' J _, .) { ~ , ~1 ~ . 

205. On ()cto-ber 4, 2012~ 1v1r. f'alcone se11t an email to ()n1ar Jaffre)1, a banker '"'ho has 

\i\i'orked. in the telecommunications s1Jace ( at1(l nC)\\/ is the 1Jri11cipa1 of 1v1elody Capital~ a lJlan 

spor1sor), and vvTt)te, "Y t)L11:r1ay v·vant to circle UJJ \l\r[itl1] your contact at AT&T an_d let 11i1r1 kn_o\v 

E~rgen co11tinues tt1 l1l1y l1011tis.~' (DX388; Jan. 16 ']~r. (fialct1ne) 5t1:3-8.) Wl1en 1\1r. :Faico11e ser1t 

this en1ail, he l-,elie-v'ed 1v1r. Ergen \:V'as tl1e buyer of the del1t. (Ja11. 16 'I'r. (F'alco11e) 123: 14~ 18, 

124:7-9.) J\i1r. Falco11e also testifiec.i that 11e sent the einail in the hope that l\tir. Jaffre)r Y\rot1l(l 

corrc)1Jt)rate 11is 1Je1ief th_at ivir. Erge:n Yvas buying (le1Jt a11d get AT&T interested in I_jgl1tSq uared. 

(Jan. 16 ']~r. (J~'alct1ne) 5t1:~)-57:5.) 

206. E:\1en as late as i\1arch 28~ 2013, Dre~r Jv1cKnight of Fortress In,1estment Group, 

LLC ("Fortressn) and. J\/lr. Falcone both expressed. ii1 an email excl1a11ge that it Y\ras beneficial that 

·71 

Exhibit Page NOj OOl'B 



JA009905

13-01390-scc Doc 165 Filed 06/10/14 Entered 06/10/14 15:04:54 Main Document 
Pg 79 of 175 

a pote11tial strategic ii1,.restor~ 1v1r. Ergen, ~'as bu)ri11g Fortress~ Ligl1tSquared i1referred stock. 

(DX395; Jan. 16 Tr, (Falcone) 140:24-142:4.) 

207. J\'ir. Falcor1e testified tl1at J1e also •Gsuspecte(l'~ Carlos Slin:1 or Cablevisit1111:r1ight 

11a-\1e -bee11 acc11tiring I_.ightSquared de-bt. (Jan. 16 'J'r. (J~'alcone) 23:24-24:1().) J-Ie also repeatedl;1 

cl1aracterized his e1nails that stated that I\llr. Ergen \\1as bu)1ing debt as '"fishing expedition[ s ]~' for 

info11natio11, (Jan. 16 Tr. (Falcone) 39:3-10, 41:20-42:9, 56:13-20~ 124:20-125:7,) 

208. Ir1 t11e spri11g ()f 2013, I-farbin_ger a11(l I.,ightSquared vvere rr1c)11itoring SPSO's open_ 

an(l closed traties partic1darly closely' tt1 tietennine -\vhetl1er SJlS()' s -ht1l(lings wol1ld exceed the 

11oldings of the 1\d Hoe Secl1red Group, \:V'hicl1 \vo11ld trigger tl1e ii1,.ralidatio11 of certain 

pro-visions ()f the Exclusi-vity Stipulation, i11clu(ling the C)bligatic)11 to co11c.luct a fc)r111al sale 

pt()Cess f()r I.,ightSquared' s assets after tJ1e exclusivit)' perit)(l tern1i11ate(i: 6'[\\i]e \l\rere 

ino11itoring tl1e holdings thro-ugl1011t the entire case. J311t at this pt1int in time it -\vas partic1darl)1 

rele,1ant gi-v'e11 a thresl1old in tl1e exclusi-v,ity stip.'~ (Ja.11. 17 ·1~r. (Hootnick) 74:8-15.) 

209. rv1r. Falco11e testified. that~ at least as of rv1arch 2013, he \\1ante(l to "blcY\V up'~ the 

Ad II()C Sec11re(i Grou1J because J1e (iid 11t)t \l\rar1t I_,ig]:rtSt111are(l to ba\/e to rr1arket ()f sell its assets. 

(Jar1. 16 rrr. (J~alco11e) ] 4?: 20-143: 17 .) 

B~ H:ar-binger and Ligl1tSqt1ared Add DISH to the List C)f Disqualified 
l~ompanies Because The:r Believe J\l[r~ Ergera Is B11yir1g I .. P Debt 

21 (). ()n 1\/Ia;r 6, 2012, i11 res1.,onse to an email frt1m J\'lr. (~~ol1e11 of l(11igl1tl1ead 

regarding i\1r. Erge11, iv1r. F'alco11e wrote~ '"\,rell I'n1 \vorking on gi,1ing hin1a11ice surprise.'~ 

(DX038.) 

211. TJ1ree day's later~ or1 l\1a)' 9, 2012, I,ig]:rtSt111are(l arn_entied its list of Disq ualifie(l 

C:on1pa11ies (see i1i1 25-2(), SU/Jra), and 1\/Ir. J~alco11e sent a list t1f additit1nai !)isquaiified 
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C~o11111a11ies under tl1e Credit i\gree1nent to I)aul -Voigt of Jefferies. (DX443; DX383; Jan. 16 ,_rr. 

(Falcone) 112: 14-114:25.) 

212. T\vo of tl1e C()rr11Jar1ies on tJ1e l\1ay 9 air1endrnent to tJ1e list of Disc.1t1alified 

C:on1paraies, J)ISl-I anti I)tiSI) North i\.tnerica~ l11c., are affjJiatet1 \vitl1 JV1r. E~rge11, -b11t i1one is 

affiliated ~'ith iv1r. Sli1n. (Jan. 16 'I'r. (F'alcone) 115:6-1(); DX443.) i\1r. F'alco11e testified tl1at l1e 

se11t t11is email to J\1lr. Voigt because he tl1ot1ght J\11r. Ergen or DISH \Vas b11y1ing Ligl1tSc.1uare(l 

(lebt tbrol1gl1 S(lUll(i Point. (Ja11. 16 Tr, (Falcone) 114: 16-25~ 11·7:22-118:5.) Indeed, after DISI-r 

was added to the list of !)isqualified C:t1mpanies Ulltier the c:redit 1\greernent, I\/Ir. 1~alcor1e told 

:Nir. '\loigt t11at "DISH or sound11oi11t [sic] can no lo11ger buy."33 (DX384.) 

C~ N-either Harbinger Nor LightSt1uared i-\.ttempted tc) lTse a Ilt1le 2004 
Sul1poer~a to I)eter1nir1e \'1'110 \ilas Buyi11g ]_,igl1tSquared Del1t 'l~hrough 
Sound Point 

213, liad th_ey 1Jeer1 conf11sed abol1t tl1e ider1tity of t11e purcl1aser behinti SPSO, 

asi.~:ed about tl1is or1tion at trial, JV1r. F'alco11e attempted to de11:yr that 11e knew ~'l1at a Rule 2004 

Sl1bp()e11a vvas, i11itia11)' testif~ling t11at be first h_ear(l ()fit a \veek before tJ1e Trial at l1is (leJJt)sitic)Jl 

t1n January- 8, 2014 (Ja11. 16 'I'r. (Faico11e) 1 ?9:8-13():8) and tl1e11 bacl\:tracking, inin-utes later, 

'"'hen co11fronted ~rith a 1v1a}r 1 {), 2013 e1nail in vvhicl1 11e wrote~ '"\,re sl1011ld also put tl1e '2004 ~ 

item U}J as Y\rell,'~ (Ja11. 16 Tr. (Falcc)11e) 131:22-132:10; DX405.) 

-r 
__ j Based 011 this and otl1er err1ails~ it is clear tl1at Jefferies, t11e 1narket 1nili1<_er ir1 Ligl1tSqttared debt, \Vas avv-are 
of the con:nection bet\veen :tvlr. E~:rgen and SPSO, and that Jefreries \Vas talk:ing to I\1r. Falcone about SPSO's trades 
befure they closed. (DX033 (Nfay 4, 2012 Falcone en1ail to \roigt: '"~{ou sold to Ergen~'); fJX377 (I\1ay 7, 2012 
F 1 ·1 \' . fi d. J. f IJ. .. ~ d (' . . 1 -. E h "' " h ,- 1 · ') c111 3 c.~vt1a·L 1-0 '-~1"Jt" ·or\1l''t1· 't1"J ·:ii 1st" o· 'sqli·1 ... :l~;t1"' 11npat1'e" ·l1;·· lt+L11g ·c o""·t·tr· "not ·li·11·p .~)·{~/ l 'n,~r 1e g'"ts <J_ t .. _t;,:, VH - . - , l. b·- . - rv ( ;_ b Lt -- ·- - - ;_ ..... u.;_ t. _A_ .• -- ;_ :'.'> - ...... . u_ - . _,- -- iJ. ( . • -'- s .... v - .L n -'-'- ·~- - - 1;;, ... 

a-r 1·t1-nd •--i,.1· ' o-n ""~') · DXY /! 43 (l'l -1au n ? 012 p··:.1-· -~1; "' '"'O; ~ ; : 1-c, --.,, T 1; :ft,· ~ •-t-- • -i,.1· -n '.!" Not; -. .,, to "' c11n1· -01· -·tr--1- ·l\--"' A o- "'l;t· "'not 'll!""' _ t _d LU _S _dv , ~ '-t \-lV_ J 7, _., __ , _ u,_ vl. ;.l, 1;;, _ _.al;_ , \ t lb. at1eat:H __ b _ dl.v . i--\_ I -' __ .S .a,_ 1l. f"\.c,l· -' • -' S v 

I would \Vant to trade these any1no:re a:nd get stuck"); DX055 (I\1ay 17, 2012 Falcone e:n1ail to \loigt: "Ergen and 
C'.arlos Slim"); DX089 (Novernber 16? 2012 Falcone e:n1ail to Voigt: "'[\;\']hat \Vas the date the first block traded out 
of [I]cabn j~nto [Ejrgen[?Y'),) 
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214. i\1r. F'alco11e the11 testified that, in fact, l1efore JV1r. Erge11 pul1licly disclosed his 

i1Tterest i11 SPSO~ he 11a(l discussions \\rith his legal tean1 regarding issuing a Rule 2004 subpoe11a. 

(Jar1. 16 Tr. (FalC()Jle) 131:24-132:22.) 

-11 ,.. ..:.. ) . l\,1r. l\/Io11tagr1er testifiet1tl1at11e ttnderstood I..,ig-htSq-uared col1ld l1av-e servTet1 a 

sul.,11oe11a on tl1e holders of its secured de-bt to identify \vho ~'as behind SllS(). (I\llontagner Dep. 

57:5-9.) l\tir. Hoot11ick, a I\1anaging Directc)r at J\11oelis & Con1pa11y ("J\11oelisn), LightSc.1uare(l's 

f1r1ar1cial a(ivTisc)r, alst) testified t11at h_e Yvas i11vol\.red in discussic)JlS \vitl1 I.,ightSquared regar(lir1g 

the -use of (lisCl)Very to find t11tt \V-ht1 vvas purchasing [,,igl1tSquare(l del.,t tl1rt11tgh Sount1 l)l)int, bttt 

L.ightSquared decided not to purst1e st1cl1 discovery. (Ja11. 17 'J'r. (Hootnick) t)7: 10-22.) 

216. lTltimately~ neitl1er Harbinger nor Ligl1tSc.1uare(l e"\1er tried to use a Bankruptc)r 

Rule 2004 Sl1bp()et1a tt) find Oltt \vh_o v-vas behinti SPSO's purcl1ases of I_ .. P Debt. (Jar1" 16 Tr. 

(Faico11e) 131: 10-132:22.) 

I>~ IJightSquared a11cl l\!loelis Rei->resentatives Also Suspect l\'11\ l~rgeri Is lJuying 
Debt Tl1rougl1 Sot111d Point 

Ligl1tSquared del.,t tl1ro11gh Sou11d l)oi11t.34 (Ja11. 17 'I'r. (Hoot11ick) 62:3-6; see alstJ id. 16: 13~23.) 

He further testifie(l that J\11oelis ~'never reallv belie\red" tl1at J\/lr. Sli1n 'lvas behind Sou11(l Poi11t . 
.,; 

(Jan_. 1'7 Tr. (l-Ioot11ick) 87:12-19.) 

218. :Nlr. J\r1l)ntagner l1el(l tl1e same belief5. ()n 1\/Ia;r 7, 2012, after seei11g ne\?V'S re1.,orts 

that So11nd Point 11ad purchased LightSquared de lit, Nlr. :Niontagner emailed Stan Holtz of Nloelis 

ai1(l \\/rote~ "Ketchu1n, \vitl1 his 175 J\i1J\/l fund, bc)ught 350 of tl1e debt ()11 Fri(la)r[.] He is 

pt()ba1Jly a ft()Jlt for C:harlie Erge:n." (DX040; l\1t1ntagr1er Dep. 60:21-61: 15.) 

34 J\tI:c I-Iootnick's belief did not c]1ange \Vith the passage of tixne. I-Ie testified that be understood, at least as 
•· "' / . fk-' . ·, '] , .,,, -/t-.- ,, /) .,... .( ii ·7p.-. "J - ; li""ll ""':\> -~.-·T:l '\ •' /·> •0:!11( ·-T.<" >~f.:\- -i - -f ~ · 1 ~ rii ~ i -.. ·· · ·"7 vrT 1l s ~ 1 h ·· 1 · l J\ r E · · · · s 1 0 _t p! l •. , .JJ __ ), oA1at .! lt, (A. · l. e/2,i ~ ._, urna. _ ldCt \- v! y J-:,OOl SO..JfC1::-S sa) 11 .. g t 1at . _t, _.! 0 t;_t1 \v dS ._)vfllllU OUtll 

Point's purchases of l.ightSquared debt (DXl 40; J a:n. 17 Tr. (I-Iootnick) 63: 11-21.) 
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219. i\1r. Nlo11tagner testified that he \\1as not a,,rare of ai1:yrone at LightSql1ared doing 

ai1ytl1i11g to t1)r to stop Sound Poi11t~s debt purchases. (1\r1ontag11er Dep. 64:20-65:19, 104:19-25~ 

105:6-17.) 

E~ I .. igl1tSq11are(l arid 1~Iarl1inger I\1ake ln<ruiries to Detern1ine \\'ho Is Bel1i11d 
Sotintt Point's LP Debt Ptirchases but Fail to Take 1\ction Based 011 Their 
Suspicions 

220. Ligl1tSquared and Harl1inger made efforts before and after LightSquared's 

ba11kruptcy' filing to 11nco\1er tl1e i(le11ti1y' of the 1Jart;1 behi11c.i Sound Poi11t' s purcl1ases. (Jan. 16 

Tr. (Falcor1e) 23: 12-15, 24:20-24.) ln early J\/lay 2012, ivlr. Icalrn, a substantial 11ol(ler of t11e I"'P 

I)ebt, sold a large blt1cl( of I_.p l)el1t to St11tnd J>oir1t, spav1/ning press spec-ulatiorL (JarL 9 'I'r. 

(S1nith) 127:25-128:18; Jan. 17 ,_rr. (Hoot11ick) 19:8-11; JlX0121).) 

221. Upc)11 lear11i11g of Sot1nd. Point~s purchase~ 1\r1r. S1nitl1, havi11g 11e\rer hearc.i ()f 

purchases. (Jan. 9 'I'r. (Smitl1) 127: 1 {)-129:3 .) Sin1ilariy, 1~1arl)ir1ger instructed E~aTI)' l~i(lings t1f 

L.azard Freres & Co LLC~ to reach Ollt to Nlr. E.rgen. (I)X0899 .) Despite tryi11g ~'a 11l1n1lier of 

tirn_es," they' "couJ(i :never \7erify \VtlC) vvas bel1in_d Sc)Ull(l Poi:nt." (Jari. 9. Tr. (S1r1itl1) 129:4-13; 

see t1/S() Jan. 16 ']~r. (J~'alct1ne) 47:4-9.) 1\s l\,1r. l-Iootr1icl( testified, b'[t]l1ere vvere a lot t1f 

Sl1sr1icions that tl1at was the case~ but \\1e could not get confirn1ation on that topic.,, (Ja11. 17 'I'r. 

(Hc)ot11ick) 54: 18-55: 10.) 

222. J\'ir. ]\,1lor1tagn_er alS() asked Kurt Ilautler~ Treas11rer t)f I.,ightSquared, to reacl1 oul 

to lJ!3S to t1btai11 infor1natio11 regarding L.igl1tSq11areti's (le-bt tra(ling activity-. l\,1r. J-Ia11tler \Vas 

not able to confirn1 througl1 lJBS wl10 vlas l1el1ind Sol1nd ]loint. (I\llontagner Dep. 49:9~50: 17, 

51: 6-17 ,) 

'J ,_ 
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223. f'u1iher, l.,otl1 JV1essrs. i\1011tag11er ai1d Holtz reached out directly to I\llr. Ketchum 

to inquire \vho 'lvas behind. SPSO. (Ja11. 17 Tr. (Hoc)tnick) 17: 16-18: 13, 59: 14-60:20.) J\/lr. 

f(etch.uxn. ir1ten.tit1na11)' rebuffed tl1eir ir1quiries. ( S1ee Ja11" 15. Tr. (I<etcl1u1:r1) 8 8: 22-89: 2 2.) 

l\,1r. l\/Io11tagr1er left 111ultipie voice1naiis ft1r :Nlr. K.etch-urn i11 JV1ay 2012, art11tnd 

tl1e ti1ne press reports surfaced co11necting iv1r. Ergen to the Ll) De-bt purchases. I\llr. Ketchu1n 

returned. one call "late one nightn and. left a v'oicemail. That ·voice111ail 'Vv'as the only' direct 

C()rr11:r1u11icatic)Jl ivir. l\1()11tagr1er h.ad \vitJ1 ivir. Ketch11rn. (Jan. 15 Tr. (Ketch11rn) 88:22-89: 14.) 

i\s :Nlr. K.etch-urn ad111itted, 11e ur1derstoot1 tl1at J'vlr. 1V1t1ntagner had contacted l1im seeki11g 

infor1nation about Sou11d l)oint and SI)SO~ but :Nir. Ketchum i11tentionally avoided s11eaking ~'ith 

rv1r. J\.1lontagner~ onl;1 retur11i11g 011e call at ai1 ''od.d hour~~ because he did not \Vant to speak to 

l1irn. (Jan. 15 Tr. (Ketch11rn) 88:22-89: 14.) 

225. l\,1r. l\/Io11tagr1er alst1 aslced J\r1r. 1~1oltz to schedule a 111eeti11g -\vitl1 l\,1r. Ketcl1l1n1. 

i\1r. Holtz told :Nir. 1vlontag11er that 1v1r. Ketcl1t1n1 did not ,,ra11t to 1neet ~'ith Ligl1tSquared at that 

tin1e. 1v1r. Holtz did not get an)r fu1iher i11fom1ation. (1v1011tag11er Dep. 53:25-54:21.) I\1r. 

K_etc11L1n:1 ad.rnitted tc) receiv·in_g I\1r. I-loltz' s ir1quiries~ but did. riot giv·e J1irn i11forn1atior1 about 

Sol1n(l l)t1int' s L,:P J)ebt purcl1ases. (Jan. 15 ~rr. (K.etchurn) 89: 15-?2.) 

Ligl1tSquared's in,restigation conti11ued in 2013. i\.s ret1ected in the min11tes of 

Ligl1tSc.1uare(l~s board of (lirectors n1eeting 011 i-\pril 18, 2013~ 1\r1oelis and Sou11(l Poi11t had. a 

rn_eeting, 1Jut S(lu11d Point Y\i'011ld 11t)t d.isclose its in_v·estors ()f ben_eficial ()\vn_ers. (Jari. 9 Tr. 

;S· . -1) 154·'/,... -1~~"1 ~" P-X044i) \ .._ rn1 t 1 _ . . ..... ) ~· ~~ . ~~, _ ~,, 

227. :Nioelis r1ersisted in its efforts, calling '~iv1r. Ketcl1u111 regularly and n1eet[ing] \vitl1 

him regularly·, and, , . continu[ing] (luring tl1at lJeriod [i.e., spring 2013] to try and fi11(l ()Ut vvl10 

Sou11(l Poi11t-if they' \vere represer1ting sornebod.)' a11(l Y\.rh_at their inte1rtior1 vvas." l\1r" Ketcl1un1 

'76~ 
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continued to refuse to identify So11nd IJoint's in,restors or inte11tions. (Ja11. 17 '1'r. (Hootnick) 

23: 13-24; Jan. 15 Tr. (Ketchum) 88:22-89:22; PX0443.) 

228. Further~ ivlr. II()t)tr1icl( directly ·~ask[ed] ivlr. Ketcb11rn if be Yvas \vorking vvith_ J\/lr. 

J~.rger1 ... l}ut [l<etchttrn] refuse(l to ans-\ver any- t1f tl1ose q·uestio11s.'~ (Ja11. 17. 'I'r. (I-lr)t1tnick) 

19: 8-20; Jan. 15 ,_rr. (Ketch11m) 88:22-89: 14; 89: 18-22.) Nlr. Hootnici.~: also reacl1ed out to 

Rachel Strickla11c.i of \Villkie Farr~ Y\rl10 11ad represente(l J\11r. Ergen in the TerreStar bankruptcy, 

t() see v·vl1etber she \VOtll(l sbe(l light ()Jl YvhetJ1er l\1r. Erger1 \Vas ir1vl)lved i11 SPS() 's I.,P De1Jt 

purchases. (Ja11. 17 'J'r. (l-Ioot11ick) 19:21-21 :3, {)4:3-9.) !)espite ill()re than six phl1ne calls ar1d 

"'a cou11le" of lunch n1eeti11gs, :Nis. Strickland \\1ould not co11fir1n wl1ether Nlr. E.rgen was 

i11volve(L (Ja11, 17 Tr. (Hoc)tnick) 20:22-21 :3.) 

22~). Aside frorn_ rel)1ing on_ I_jgl1tSc.1t1are(l and its fir1ancial a(l\/isor t() deter1r1i_r1e for 

v1/horn So-u11d Poi11t was p-urcl1asi11g the I_ .. P !)ebt, J\/Ir. !~alcor1e l1ndertt1l1k 11is ovvn exter1sive 

efforts to ascertain ~'110 \vas l1el1ind SJJSQ~ '"tt1m[ing] o\rer every rock/' i11cluding enlisting the 

help of LightSquared ma11age1nent and reacl1ing out tc) "people on tl1e street/' repo1iers, J\1r. 

c:uller1 of DISI-r, ar1d representati\1es of AT&T ar1d S1Jri1:rt. (JarL 16 Tr. (Falcor1e) 22: 1-11.) l\1r" 

fialct1ne furtl1er l:ttilized f-larbi11ger en1pioyees and ati'visors, as vveil as colleag1tes a11d 

acquainta11ces, to gatl1er infor1natio11. (Ja11. 16 '1'r. (F'alco11e) 3{):17-37:15, 38:6-22, 39:3-10, 

39:18-40:7, 40:8-12, 41:8-19, 43:23-44:2~ 44:21-45:17~ 47:4-9~ 53:11-54:22, 55:14-56:1, 56:3-

5'7:8, 59: 11-20~ 5~):21-60:22; DX037; DX097; PX0142; DX358; DX378; D_X386.) NeitJ1er 

I-Iar-binger r1or I_.ightSquared tot1l( a11y legal actil1n to deter111ir1e tl1e ide11tity of the part)' -behint1 
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J?Q ()n l\!la:;r 21, 2013, I.JghtSquared and llarbinger Definiti,rel3r !_,earn tl1at MrQ 
Ergera is Behind S:PSO 

23(). ()n 1\/Ia;r 21, ?013, col1nsel for J\r1r. E~rgen disclosed tt1 col1nsel for I..,ig-htSq·uared 

that Jv1r. Ergen vvas tl1e sole i11\restor in SllS(). (I)X0539; Ja11. 9 'J'r. (Smitl1) 129: 14-18; Jan. 16 

Tr. (Falcone) 24: 11-19; Ja11. 17 Tr. (Hootnick) 15:25-16: 12.) 

231. I-fours l.,eft1re recei\1ing confirn:1ation, rvir. Falcon_e advised representati\1es anti 

Point is Sli1n.~' (Jan. 1t) 'I'r. (Falcone) 72:25-73: 18; l)X0540.) lJpo11 receipt of cou11sel's e1nail 

confirming that J\/lr. Ergen 'lvas in fact the t1ltin1ate 1Jt1rcl1aser ()f Sound Point's LP Debt, J\1lr. 

FalC()lle resp()llded "[t1c)1tu11ately, I'n111t)t a betti11g rn_an." (Ja11. 16 Tr, (Falct1ne) '73:19-74:9; 

PX()537.) 

XQ SPS() llela)lS (~losir~g l-[undreds of lVlillions of Dollars i11 IJP Del1t 'I'rades for Several 
J\l[o11tt1s D11ring a Critical Tin1e ira I.1igt1tSquared's Bankruptc:r Case 

2-:'J.., 
..... )~ .. :Nlessrs. !~.rgen ancl Kiser testified that there -\vere ~'eco110111ic" reaso11s for leaving 

the Ll) DelJt tracles ope11 for as long as riossible, that they \Vere preparecl to close '~as S0011 as tl1e 

upstrean1s 1Ja1Jer\vork" \\1as done, and tl1at tl1e)r nev·er intended tc) delay the settle111ent of the 

trades. (Jan. 10 Tr. (f(iser) 64:5-25~ 128:20-23; JarL 13 Tr. (E,rger1) 63:7-~J.) The d()Cu1r1entary 

e\ridence is tt1 the co11trary. E~t1orts \?V'ere l1ndertake11 tl1 dela;1 tl1e closing of SJ>S() 's I..,P I)ebt 

trades in tl1at~ among other things: (i) i\1r. Erge11 vlas insiste11t on 11ol(li11g 011to his n1oney for as 

long as possible; (ii) J\/lr. Ketchu1n - at J\/lr. Kiser's direction - ga~le false excuses to SPSO's 

C(lu11teqJarties L() delay th_e closir1g of tl1e trades; (iii) ivir. Erge:n 11ad n_o i11cer1ti v'e to close the I.,P 

[)ebt trades becal1Se 11e ct11dcl direct the vote l1n tl1e trades ev·en l1efore they settlecl; (ivT) tl1ere is 

i10 evidence in the record that a decision to settle tl1e LP Debt trades vlas driven by a rett1m Nlr. 

Erge11 recei,,red on his assets held at Bear Creek; (v) a d.ela)r in settli11g the LP Debt tracles 'lvas 

r1c)t due to liquidity CC)J1cerr1s because l1un_dreds of n1illions of dollars ()f l\1r, Erge11 ~ s Bear Creel( 

'78 
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in,1est1nents \\1ere liquidated and l1eld in :Nir. Ergen' s accol1nt and additional investments COl1ld 

have been liquidated in a n1atter ()f day1s; a11c.i (\ri) inconsistent and contra(lictory testi1no11y \Vas 

giv,en_ regardir1g th_e reaS()llS v·vl1y settlern_ent \Vas (lelayed~ inclu(li11g the 11eed tt) corn_plete 

·Kr· - 64 5 .,5 9" 20 ?~ 11"\8 t"\4 1') 1 ?~ I:) dd -D (- - -- !"\ -- 85 17 8(- 4 8". 9 16) ('lSer) : ~...:.,' ..,,: -... j, L :L - ~)1:...-J; "-0 y ep. )t):/-L)~.: ~ ): '.1: - ). 

A.. I\'lr .. Kiser, ""'ith Sound Point's Assista11ce, Dela~rs the Closi11g of LP Debt 
rrrades 

233. :Nir. Kiser testified that i\1r. Erge11 dela)red closing h11ndreds of millions of dollars 

in LP Debt trad.es because 1\rfr, Erge11 \\/as ii1siste11t on hold.i11g 011to his capital fc)r as long as 

possible a11(l Yvo11ld t)JJ1)r fu11(l trades v·vl1en tlie)r neede(l to clc)Se, (Ja:n. 10 Tr. (Kiser) 57:4-6; Jan. 

13 ']~r. (E~rgen) 59: 13-22.) rrl111s, v1lhen St1-u11d Poi11t entered into a trade for I_.p l)el1t, :Nlr. K_iser 

\:V'ould l1a,re to create t11e liql1idity necessary to fu11d the r1urcl1ases a11d vlire tl1e funds to t11e 

accou11ts set up for SPSO. (Jan. 10 Tr. (Kiser) 87: 13-23.) Prior to closing a trade~ 1\r1essrs, Kiser 

an_d Erge11 pr()Vided Bear (~reek - tl1e fi:na11cial rn_anager fc)r DISli, Ecl1t)Star, a11(l ]\/lr. Ergen ~ 

v1/itl1 a v-vire transfer a11tl1orizatio11 and Eiear (~reek vvould iiql1idate assets to fur1d the traties. (Jan. 

1 0 ·1~ · .--K--· "" - ) ? 1 • ? ~ ~ ., ., · ·1 s .::;· 1 · 7 - "8' · 1 ? · J- 1 o ·1~ · /-E~ · , -. s 1 · 7- I .::; · R dd , D 4· ? · 1 8' ~4 .... · ·; 4 I. ( 1~er ... 1 .... J ,;,.,...:.,. . , _ . , ..,, . ...., ai1. I. ( 1ge11_) , . _, o y ep. ..... j. 1 , 

45:3-19,) 

234. Of the 25 tra(ies e11tered i11t() b)' SPSO f()f purcl1ases ()f I.1P Debt, eightee11 oftl1e1r1 

tt1f)k over tvv'O rnor1ths tt1 settle, anrl, of tl1t1se eigl1teen trades, six took t1v-er ft111r 111ontl1s to settle. 

(I)X0859.) By Nlay 20, 2013, SI)SO had co11tracted for, lillt had failed to settle, approxi1natel)1 

$593,757,000 i11 face an1ount ()f LP Debt trades (and approxin1ately' $610~000~000 cou11ting 

trades l1eld b)' brokers 011 t11at date) - rrl()re tba11 33 perce:nt of t11e total outsta:ndi:ng I_,p Debt 

obligations-------a11d had l\:ept t1pen a n·urnber t1f trades that it harl er1tererl ir1to as far bacl\: as 

Decen1l1er 12, 2012. Id. 
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Sl)S() ~ s cot1nterparties to the 11t1ndreds of n1illio11s of dollars in ope11 LP Del.,t 

trades repeatedl;1 reached out to Sou11(l Poi11t to settle the trades a11c.i \Vere paper-\vork read)r to do 

St)" (Ja11. 15 Tr" (Ketcl1t1n1) 80:23-81:6, 85:15-25, 105:4-16, 109:8-111:12; PX0279; PX_0495 at 

SI)SC) ('()(){)')0-',..· B>X'{)8")5c .... 1)X()2{)4· · JlXQ""()9· Pxo-' 1 (·· I)x-·)')08· DX'()~' 1'-1· 1)XC"~28·" Jlxo·1 19) ._ - J .) ..;.. ) , l ~ • _-;r , J ., ~ , L _ , ..;.. ! J , { .) . , J _ _ .) _ _. , J _,. J ~- , , ~1 ~- _ . 

i\1essrs. Kiser ai1d E.rgen, co11trary to their testin1011:yr, delayed closing even ~'l1e11 the:yr ki1e\:V' 

counterparties \JY'ere anxious to close. To assuage the cc)11cems ()f SPSO' s counterparties~ Sou11(l 

Point ()fiered \1ario11s excuses to cou1:rterparties. J\llr. I<etchurn testified tl1at J1e (iid 11t)t l(noyv 

s1.,ecifically \v-h;1 SPS() -\vas t111al.,le to close tl1e LJ) I)e.bt trades tirneiy' and f)nlyT lcnevv 1\/Ir. Kiser 

\:V'a11ted to delay. (Jan. 15 'I'r. (Ketchum) 69:3-16; see, e.,g·., JlX0204 (Sou11d l)oi11t en1ploy'ee 

einaili11g 1\rfr, Ketchum ()11 Jt1ne 4, 2012 regarding a LightSquared tra(le entered i11to 0111\ria)r 3, 

2012 and statir1g, -~Jefieries is lt)oking tc) settle tJ1e other t\\rt) trades. De) )1ou vvar1t t()? Or 

delayT?~'); PX()481; J>X()523.) 

236. F'or example~ on January 14~ 2013, lJBS sought to close a trade with SPSO that 

had bee11 pending for n1ontl1s. I\1r. Ketcl1t1n1~ ii1 an einail to 11is colleague, said he "for\vard.ec.i 

tJ1is to Ecll()Star." Three da)1s later, tl1e C()lleague asked l\1r. K_etcJ1un:1, -~\vould )'011 n1ir1d 

follovving ttp vvitl1 !~.choStar [beca·use] 1Jt1S has asked to close again.,, J3y Jan11ary 24, 2() 13~ 

lTBS agai11 \vas i1ressuring Sot1nd ]loint to close the trades, "'emailing to close daily'," ai1d Sound 

Point co11tinued to delay, "Tr;1 ai1(l l1old the111 off for ai1otl1er day1/' another Sound Point 

en1ployee resp()ll(le(l" (PX0348; see alslJ PX03 l ~) (S(lu11d Point 011 Jar1uary 14, 2013~ replyi:ng 

~'[s]l)IT)l ·b11t \Ve are i1ot able tt1 settle that or1e rigl1t no-\v" in respt1nse tt1 \veekl).r inq11iries fron1 

lJBS); l)X0328 (Sound I)oi11t i11temally discussing follo\v·ing tlp \vitl1 '"Ecl1ostar'~ regarding lJBS 

trad.e ); PX0364 (J\1larcl1 7, 2013 Sound Poi11t einail stati11g it \Vould be able to settle ~·next \\/eekn 

i11 res1Jt):11se tc) repeated i11c.1 t1iries si11ce F ebrttar)1 2013 regar(li11g a Dece1r1ber 2012 tTade ).) 
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011 Fel.,1uar;r 19, 2013~ a Sound I)oi11t e11111lo)ree asked I\llr. Ketchum to follo~' up 

'lvith l\tir. Kiser regarding ongoing e111ail and telephone rec1uests from Jefferies to close multiple 

trades, \vitl1 tra(le (Jates g()it1g back as early' as October 23, 2012" (PX0347; PX0859") Tl1e 

ernplt1y-ee remin(let1 ~lr. K_etchurn tl1at ~'[v1l]e 11a\re bee11 p-ushing Jefferies off for nearly 3 vveel(s." 

Tl1e11~ on ,LL\_pril 23 ~ 2013, J\1lr, Ketchum \vrote to ivlr. Kiser~ "Ke-vin [of Sound 

Point] tl1ir1ks Yve can 11t)ld [Jefferies] off on a11y' pa)1tnents until at least l\1ay 15" ir1 conn_ectior1 

with over $289 rnillior1 in I_.p l)el1t that -hati 11ot settled. (PX0458; JlX()441; :PX()859.) JetT-eries 

follo\ved up ~'ith Sou11d Jloi11t on 1\1.,ril 25, 2013, seek:_i11g to close $88 million of the ope11 LI) 

Debt 1Jt1rcl1ases. (PX0466.) 1\r1r. Ketchum inquired i11temally as to \vhetl1er he cot1l(l blan1e 

SPS() 's delay' ()Jl th_e "upstrearn_s/' Le.~ the Y\.rorl\:. req L1ired to trace back tl1e cJ1air1 of t)v-vr1ersl1ip to 

origi11al lenders, bttt l1e vvas told by Sol1n(l Pt1int perst1nnel that sucl1 \?V'orl( 11ad already been 

con1pleted. (1)X0466; Ja11. 15 'I'r. (Ketcl1t1n1) 7t):9-77:8.) 

v\ll1e11 a Sou11(l Poi11t e1111Jlc)yee asked. ivlr. Ketchu1n for a "reason at1(l an eta" to 

give Jefferies, another e1:r1ployee s11ggested telli11g Jefferies 6'v-ve are v-vaitir1g or1 f11nding frorn_ t)llf 

invTestl)r." J\.1Ir. Ketch-urn rejected that i(lea, a11d proposed a difterent exc11se: '"1_,et~s not sayT tl1at. 

L.et's just say \Ve are in tl1e process of exiting so1ne otl1er large positions \Ve have to payT for this 

ai1(l that I have spoken \vitl1 Ste\1e Sander (l1ead of sales) [at Jefferies] abot1t this. n (PX0466; see 

ctlso PX0468 (rvir. Ketch_uxn_ statin_g tJ1at tJ1ey s11t)lll(l tell Sc)Ull(l Poi:nt th_at G•o11r I_,p \vants tirn_e to 

displ)Se l)f otl1er assets"); J)X()3()8 (Jefferies repeatedly inquiring vvhether fu11tis are available); 

1JX0341 (Sot1nd I)oint ,,rriting to Jefferies that they are "'still \vaiting on the fi1nds "); Jan. 10 ,_rr. 

(Kiser) 63: 15-20.) 
> • ·' 
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240. 011 J\ilay 9, 2013, Jefferies e1nailed Sol1nd ]}oint again, in1plori11g Jv1r. Ketch11m to 

a(l(lress the open tra(les. (PX0498.) As ()f that date, SPSO had sev·en ope11 trad.es 'lvith Jefferies~ 

totaling approxin1ately $588 rr1illic)Jl in. I_ .. P Debt frc)rr1 trades dati:ng back as _far as Jar1uary 2013. 

(PX()859.) l\1r. Sanders t1f Jefteries plea(let1 ir1 ai1 email to J\r1r. l(etchttrn: "'tl1is is a big prl1blen1 

for n1e. I VlOl1ld like to co1ne do~'l1 and talk to you this aftemoo11 arou11d 4 or 5pn1 rnano a 

mano[.] Is this possible?" I\1r. Ketcl1u111 replied, offeri11g the part;1 line establisl1ed the day 

before - t11at be Yvas \vaiting for otl1er ''tra(les to settle.'~ J\llr. I<etchurn v·vent ()Jl to state tJ1at l1e 

ha(l ~'already' 1.,11she(l extremely hard to get to \\1l1ere vve are Il()W in terms ()f closi11g.', (P){Q498.) 

N-ot\\1ithstanding tl1e pressl1re fro1n Jefferies~ no11e of tl1e open trades closed for another several 

'lveeks. (PX0859 .) 

241. Kx1C)\vi:ng Je_ffries \Vas ar1xit)llS tt) close tJ1e open. trades an(l a\vare that the \7()1.urne 

of-u11settlet1 I_.p l)ebt trades v1/as s·ul.,sta11tial, So-u11d Poi11t prepared a sc-he(l11le of "J>ro1.,ose(l 

Settlement Dates'~ to se11d to Nlr. Kiser --- selecting proposed dates 11p to four months or n1ore 

after the initiation of the trade as illt1strated b;1 tl1e follo,lving cl1art i11cluded in an e111ail 

excl1ar1ged bet\vee:n rviessrs. I<etchurn ar1(l I<iser ()Jl iviay 8, 2013: 

Trade Date 

01/07/13 
01/14/13 
12/12/12 
0 . .,, /') 511 '" J1.:...1.J 

()2/() 1/13 
0 . .,, /')8- IJ '" j;._c;. j 

04/01/13 
0,.,, '? 8 / .l ,.,, J/ ,_, I - J 

-------------------------------------
04/l9/l3 
04/26/13 

Cost Desk 

TLB JEFF 
Tl,B JEFF 

TI"'B (iS 

Settle111e11t 
Date 

05/17/13 
05/17/13 
06/01/13 
0 •"101 /1 ') (). . ~1 

'I'LB SEAI)Oit1~ 07/01/13 
-----------------------------------'*"-------------------------------- --------------------------------------------

!) ~f i JEF'F 07 /15/13 . ft;. : . . . . . . 
------------------------------------·--------------------------------- -------------------------------------------

T LB i JEFF 08/01/13 
' 

TLB JEFF 08/15/13 
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/IlX049" SI)SO 0000~ 0'15 ' JlX0460 JlX-04 ·-1 I)x· ,-04--4 ·r}X-0497 JJX. "04"4 / '" ·1 t"\2 \ . .. l . . ..., at .._ .._ - J ,{.., ; see a1so . .. l . ) ; _ () ; ! ; . : ,, ; . _/ · ..., · - (J-,._pr1 L ~ 

2013 i11temal Sound Poi11t e111ail nc)ting tl1at tl1e a111ot1nt of unsettled tracles 11a(l ~'jun11Je(l to 

aln1t)St $404 [rr1illic)11]'~); Jan. 15 Tr. (f(etchurn) 109: 1-111: 12.) Soun.d Point })fOv'ided the 

prt1pt1sed settlement dates to Jefferies to give assurance ( e\ren tl1t11tgh tl1ere \\ras no11e) tl1at tl1e LJl 

Debt trades VlOtll(l close. (Jan. 15 'I'r. (Ketchu1n) 123: 12~124: 1.) Jv1r. Ketchum stated tl1at the 

~'proposed. settlen1ent elates n i11 the sche(lule he emailed to 1\rfr, Kiser on I\1a;1 8 \Vere st1ggestecl by 

J\'ir. K.etcl1urr1 as a "ct)n1}lron1ise solutior1" i11 order to get tl1e open Jefleries trades settled~ an.d l1e 

proposecl tl1e sc-hecl1de tr) J\rlr. Kjser before ct1nvey·ing s11c-h dates to Jefferies in orcler tt1 see if a 

scl1edt1le oftl1is kind was capal1le of execution l1;r SIJS(). (Jan.15 ·1~r. (Ketcl1t1n1) 124:12-17.)35 

I\1r. Ketcl1u111's testin1ony1 tl1at tl1ese dates \\/ere "projectionsn of tl1e dates u1Jon \vhicl1 he tl1ought 

th.e ()})e11 trades \vould clc)se \vas 11t)t credil.,le; rather~ th.ese dates ret1ect a gan:1e1Jlan for delaying 

'l l . 36 t le c os111gs. 

242. Sound 1)oint also i1erfor111ed a11 inte1nal analysis on I\llay 8, 2013 wl1ich sho\:V'C(l 

that~ to settle tl1e LP Debt trades \\rith Jefleries~ SPSO tc)ok an average of 69 days after the trade 

date a11d 38 days after the "contractual settlen1er1t date~' ()f "T-+-20,~' ()f tvver1t)' day's after tl1e trade 

date. (PX04~)3.) 'I'l1ere is 110 reaso11 ti.1r So-u11d Pl)int tl) 11ave perfi1rmecl s11ch ar1 analysis otl1er 

than to pro,ride su111101i fur its i1roposed further delays. Indeed~ trade cou11terparties \Vere kee11l;r 

a\vare of SPSO's failure to adhere tc) the industry nc)r111s for the timi11g ()f settlements. Fc)r 

35 See also Jan. 15 Tr. (Ketchurn) 132:8--15 C':rny job \vas to find a date, propose a date to SPS() that I thought 
· 7f > ·>::-1,(""t..f'-;~ •)I ~p '\ ir• (.:\ .... ~ ·;·' t -. ~ I· o· 'lir" l:'i.>>:'".}. Ty..- - > ~ ·r , l:'i. -~I·~ ir• 'W- , 'W- ii 'W- II'- .-·!lo :.· ~,(""t. .- 'I , ir·-· b. . . h ~ ·1 . d . . d . 1 b . . . ,... -, PS' 0 ., . . . J . \vds tt.a:'>0tlu ..._..--, 11 .. t_ lv context o .... c 0s1n0 1StT1::-sst .. Lull es, 0 tctLn p1::xm1ss10n lT01n S ~- , al1Ci h1 palt1cu .... ar, ason, tC 
go back and offer t]1ose dates to Jefferies so t]1at t]1ey could be n1ollified and feel t]1at t]1ere \Vas sorne sort of 
definition around vvhe11 the trades vvouJd be closed."). 
36 - -.; ::-1·:' • :'"_}. 'll •, (.:\ - . ,- l . [":Jo. , . I' :0 "I:\ I ' - • , .... '\"'jj ·1 • , ~ •p .- •p .- -~ , .... '\ ::1 . ::1 ~ . > • • • I t -. . T· O' - ""'i ::-:., - - - t •r ) :'"_}. 'I J\tI K. 1 . ·r· 1 t] . 1 . t . i !Vi K 1 1 t 1 d 1 fi 1 . ., . t11 1 _, _r" lst.. "t.S.1lvl 1ct. 1v u1sruct1::-C ! r. e ......... rn 0 p1vpa1v as .... ..t. llt. _0t 1un SJc\\-Ln0 unst; _et .Jctut.S 
and expected settlement dates so that he could have the inoney available on those dates, in order to avoid the "'back·· 
and-<fiJ£th" '\Nith counterpa:rties \Vho n1ay not have been ready to close v.Then the funds \Vere inade available" (Ja:n. 10 

·r•c. •• , "' 'W'li ,, '·o· - ... li ... ,-v··- - ~ *·3·r::.. ::..""T. 1•· -- , :1· -..f.- ...... '.,:\ ':\·rw:-_}.w-,:'!.-~3-T 'K. ) -3 2 -- 64 14 ;·; -\ d . . . I . d S' l J ., 1 · ., 11 1 l r. ( . J:'lvr o . __ )·- ~ , _ t 1 _n 1t 0 ot to a p0'-111 • nere . to ..... ~- tt. \ t;, . 1t,,I , .ot K, get n:1t. a _ls.__ al1Ci t1::- . m1::, \\ .. c1 .. t 11::-st. 
- 1i "J 'I "1: ·7· tY ... l- ""'i . 'l - ,. ;"I:\ °''l . . Tf.:\ t ::1 , "ii - "T .- l·- ~ .... l I:\ •. > tt 3 1 . '•, - , 'l . ; o· t "ii 'I • "",-_ .• l 1-.l . , ·r· ::1 t l . ·11 ' ., 'h h ., .. b"l fi ., h h i . 1 . "b ] ., ,... 'h ~ t 1 .... nbs v. 1 .. ·'"'ac.e so t (J N1::- c(.n _ avv t.1t. n .. one; et\ a1'-' .. 1::- _ 0t .__Jt .. n tat er t (.n c o.n0 .__ .... 1s ac \. a.1c. .ort t;pt. o .... 
- 1i "J J J ' • -., , "I:\-~ ' • .. " . j"•-::. I ~ ~ ; -.t- 1' •p, · (.:\ l . .... Th. . . d·b·t t 1 .... tlJ-:,. }" __ .ls t1::,stLtnony V\uS d .... SO tlC. C!v l .v, 
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example, Jefferies emailed Sou11d Jloi11t, "'[\:v']e are i1ast the '1'+20 date and ~'Ol1ld really lik:_e to get 

tl1is ()ff our boc)ks.n (PX0205; see also PX0209; PX0270; PX0234.) 

243. Frustrated. \vitl1 th_e u11precedented delay ir1 cl()Sing tl1e trades, Jefferies 

cornplained internall;1 tl1at ~'[v1i]hat the l1l1yer 11as do11e is Ill)t rnark~et protocol" and separately- to 

its immediate counterparty' that "'~'e ren1ain beholde11 to [Sou11d Jloint] as far as contin11ing to 

make progress." (PX0538; PX0880.) 

B~ There \vas No True E.conomic Benefit for J\tlessrs~ E.rgen and Kiser to Kee1J 
the LP Debt 'l~rades ()pen 

244. rv1essrs. Kiser ai1(l Ergen co11sistently testified tl1at tl1e)r \Vere "i11 no rusl1 to close" 

because it \l\ras to I\1r. Erger1's ecor1c)tnic ber1efit to v·vait as l()llg as pc)ssible before closi11g ()Jl th_e 

trades. (Jan. 10 'l'r. (l<iser) 97:23-99:14; Ja11. 13 rrr. (J~.rger1) 15'!:1{)-158:6.) 1\s l\,1r. Kiser 

testified, Nlr. E.rgen "\vas getting a ret11m on 11is capital a11d his inv'estme11ts. So if he did11't have 

to pa;1 for it at1(l he can nlake money 011 another ei1(l \JY'here his money' \Vas i11veste(l~ tl1at see111ed 

like a sn1art n:1ov'e." (Ja11, 10 Tr. (Kjser) 98:3-6.) 1-1()\Vev'er~ Bear (~reek accou1rt staternents 

reflect that l\,1r. E~rge11 earnet1 a relati·vel)1 iovv rate t1f ir1terest 011 the ft1n(ls in 11is trust acco·u11ts. 

245. On July 9~ 2013~ SPSO file(l \\/ith the Cc)Uli ajoinder; annexed as Exl1ibit ,Li\_ to the 

t1f each t1f SllS() ~ s acq·uisitit1ns t1f J)repetitit1n LJ) (lbligatior1s \Vas pri111ariiy dri,.rer1 by- tl1e sellers 

of Sl1cl1 claims." (I)X0699 ir lt).) 'J'his ~'as llOt tr11e. 1\ r1rior July 3, 2013 stir1ulation, ~'l1ich \\1as 

n1oc.iified a11c.i amended_ by the SPSO Stipulatio11~ 11a(l state(! that ~'SPSO' s trac.ie counterparties did 

r1c)t request that SPS() settle t)r close tl1e tra(les f()r se\reral rr1c)11tl1s" an_d tl1at -~sPS(J an(l Erge11 

took no actit1n to de la;'" the cll)Sing l)f a11;' of the traties. (JlX()6~19; :PX()858.) E~acl1 t1f tl1ese 

state1nents ·by SI)SO's cou11sel \vas co11tradicted by i\1essrs. Erge11, Kiser, and Ketch11m. 
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i\1r. Erge11 understood that 11e did i1ot need to "rt1sh~~ to close the trades becat1se 11e 

cot1l(l direct the \l()te of the LP Debt he 11a(l purchased Y\rithout settling on the trade, as it Y\ras 

cornn1on_ practice for tl1e seller of tl1e I"'P Debt tc) give the buyer the t)ptior1 to -~./t)te on_ rr1atters 

relati11gtl) tl1e LJ) I)e-bt. (Jan. 13 'J'r. (E~rgen) 163:1-1(); JarL 1() 'I'r. (Kiser) 64:17, 97:25, 129:7-

13; l)XO 111.) 

24 7. Tl1ere vvere econc)1nic costs associated v\1ith leav'i11g the LP Debt tracles ope11 fc)r 

extended perit)(ls of tirne th_at \l\rere not tal(en ir1to accour1t, despite tl1e parties' avvaren_ess ()f sucl1 

ct1sts. If SJlS() failed tl) close certain :Lo!) !)ebt traties by tl1e closi11g date specified in tl1e 

r1urcl1ase agreen1ent~ it '"'as cl1arged a penalty '"cost of carry fee" ai1d in so1ne insta11ces had to 

forgo receiv·ing a sl1are of ,LL\_de<.1uate Protectio11 Pay111ents37 fc)r the u11settled_ trade. (See Agreed 

~ -· •.) ~ • - 1 - .,. ~ '7 - -1 0 -1 ) - - • - f I ' CJ f - - f f -1 -· - r -1 • er •.) / ' f f -1 - , ,r -F · z· o 1 A- , 4 h · · D 1 - l ·- c-1 1· C" 1· • • 0B ) c-r -· 4 1 P -· _ i11a 1 c t;;,r ( _; , _ .--tt .01 i • .., lJ .-b e j tl11 s .. o .. sf. t-lS z _(},_ f t1 .. e1 t..ll~ _ . / J. a1 .-tl n5 , c r;;,qUt.l .. e _ re teL-lltJJl 

f(J l)re1Jetitic1r1 >--'Ject1red }Jc,irties .. tlJ'td ((~) lvf(Jli~'.f}ifrtg ,4tf t"CJniatic i.5tay [J3anl(r. I)oclcet No. 136] at 

18 (granti11g adequate protection for Lenders); Ja11. 15 'J'r. (Ketcl1u111) 81: 1 ~82:3; PX0493; see, 

e,,g., DX104 at LSQ-SPCD-000000176 (i1nposing "i-\P Pa;1ment'~ and "cost of carry'~ fees from 

T-i--20 tt) settle1r1ent date); DX109 at I_,SQ-SPC~D-000000285; PX0851 at SPS(J-00000072; 

PX()650 at L,SQ-SJ)C:I)-()()()000()73 .) I)espite tl1ese ect1nt1mic Cl)Sts, So·u11d Pt1i11t t1nl;1 closed 

011e LP Debt trade --- the I\llay 4, 2012 purchase of $247 1nillio11 in LI) Delit fro1n Carl Icahn's 

co1111Ja11y Icahn E11terprises LP - vvithin the cc)11tractual settlement period. (Jan. 15 Tr. 

(I<etchurn) 82:7-15; P_X0493; PX0859.) 

37 ·~Adeauate Protection Pavn1cnts~' refer to tl1e payn1ents of $6,250,000, n1ade on the first business day of 
eacl1 n1011th~ a:r1d distributed as i11terest payn1cnts to holders of 1_,P Debt after the payn1e11t of nonprofessio11al and 
professional fees pursu.ant to the /lgree(l F'inal (>rder {/I) ,4uthorizing IJehtors to [.!.<.;e ("_;ash C_!ollateral, {B) Ciranting 

4 J D - , . P -. -. ), , P -. d (, --) -,fi 1 . ,. . . - . .--, (B 1k D - -N 1 3 6 - a-:i-,-1uaf.r::- Y(l[.r:J/~"t]f"t.n t 1 1 r·ef)Dlll'IJn .r::o·-~-'"l'lr.r:J{..f ·a•·t·e<' QY.11 ( - I (IQ1f 1 Y1 nr:r /l-u·f()-"i'li"W1.1t· 1 ",. ·'"-ta;~ ·~·1 -~1· l~,--,,l~p.t ' '(' • ) at , Ll:J . .c 1 .. t..~•- .1J - -~- • -• •~ .. L • l cL. t. .. • J .l ,,, • 1. ', -- J.' • ~.,} l- "6 ,,1 •.. 1tl •. < "'-- '--'. · , ;._,,. , ,...,_,_,..._, ..c r, ;. , ! 

I 8)~ a:r1d the ii.tnended F'inal ()rder ,"1uthorizing J)ebtors to ()se C:ash C'ollateral, (1.IJ) Ciranting /Idequate Protection 

to Pri~petition 1'lecured Parties, anrl ((/~) Jfod?f,i;fng ,"1uton·iatic l)tay. (Bankr. Docket No. 136 at 18-19~ Bankr. Docket 
No. 544 at 18-19.) 
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248. -Neitl1er Jv1r. Kiser nor JV1r. Erge11 monitored the i11terest earned on tl1e specific 

assets of tl1e Trust selecte(l fc)r lic1ui(lation, and they had no it1\rol•.,re1nent in tl1e selection of tl1ose 

assets. (Ja11. 10 Tr, (Kiser) 128:24-131:23.) 

249. Eiear (~reek~ in its st1ie (liscretio11, tiecided vvl1ic-h assets to liq11idate frt1n1 the '!'rust, 

ai1d I\llessrs. Ergen ai1d Kiser l1otl1 testified tl1at tl1e)r had no k:11owledge of hovv tl1e assets ~'ere 

lic.1uiclated. (Jan. 13 Tr. (Ergen) 159:20-24.) Bear Creek~s corporate representati-ve testifie(l that 

l1e selected assets for liquidation 1Jase(l ()Jl ~·vv J1ich ones are t11e easiest to liquidate closest tt) th_e 

rnarlcet -vTalue," and generall;1 seiectet1 assets vvitl1 lt1\?V' interest rates, C()nsister1t vvitl1 the Ov'erall 

conser,.rative 11ature of the ·1~rt1st. (Itoddy Dep. 57:9-58:3~ 58:20~22, 59:()-12~ 69:7~1 l.) 'I'he Bear 

Creek representati,le vvas not a\vare that SPSO i11ay hav'e to pay cost of cafl)' fees ai1(l fc)rego 

A(leq uate Prc)tectior1 Pa)1tnents if th_e I.,P De1Jt tra(les \vere not close(l by a certair1 (late a11d~ 

tl1erefore, this had 110 in1pact t1n assets selected for liq11idatit1n. (l~oddy' l)ep. 67: 15-69:?2, 86:5-

87:3.) (_)nly i\1essrs. Erge11 and Kiser, and not the Bear Creek rer1rese11tativTes~ ~rere a\vare that 

SPSO "'1as accruing (and possibly missi11g out on) i\dequate Protection Payn1e11ts by dela~{ing the 

closi11g ()f tra(les. (PX0258; P_X0256; PX0259.) 

<~~ IJP l)el1t 'l~rades vVere Not I__Jeft ()pen Due to l_,iquiflity (~or~straints 

250. i\1essrs. Erge11, Kiser, and Ketch11m offered t\\10 mai11 expla11ations to account for 

tl1e le11gtl1y delay's bet\vee11 the trade and settlement dates: (1) I\1r. Erge11 did i1ot ha-ve imrnecliate 

lic.1t1i(l fur1(ls available (JarL 10 Tr. (K_iser) 129:23-131:18; Jan. 15 Tr. (Ketcb11rn) 69:3-25); ar1d 

(2) the necessary 1"aper\V()rk t1r ~·-u1.,strea1ns" \\1ere 11t1t ct1mpiete. (Jan. 1 () ~rr. (Kjser) t12: 1-17, 

1?8 ?4 11"\9 '11"\) N'. h 1 . . d'l l .... : .... ~ L :,.;.,L. ·e1t er exp anat1on 1s ere 11 e. 

251. I\1r. Kiser ga,re inconsistent testin1ony as to tl1e role of liq_t1i(lit;1 ii1 the settle111ent 

(lela)'S, At Trial, J1e denied that liquidit)' cause(l an)' (ielays. (Jan. 10 Tr. (Kiser) 128:24-129:13.) 
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\Vhen ren1inded that he 11ad stated other~'ise at his deposition~ 1v1r. Kiser conceded that he "'ga,1e 

tl1at as an exa111ple of ()11e thi11g" that cat1sed (fela;1s. (Ja11, 10 Tr. (Kiser) 129:23-130: 1.) 

252. C:ontrary to t11e testirr1c)r1y ()f l\1r, Kiser a11d J\/lr. I<etchurn (Jan. 10 Tr. (f<iser) 

129:23-131: 18; Jan. 15 rrr. (l(etchttrn) 84: 1()-]4), a lacl( of av-ailable liquidity' does r1ot explain 

tl1e sig11ifica11t delays in closing. SI)SO' s LI) Debt purcl1ases vvere fu11ded b)1 i\1r. Erge11' s assets 

held. ii1 the Trust. \'rhen SPSO Y\ras read;1 to close a tra(ie~ J\/lr. Ergen vVt)uld authorize a "\i\i'ire 

trar1sfer frt)IYl the Trust~ \Vhicl1 Bear c:reek rnade av'ailable f()f tran_sfer vvithin Se\/eral day'S. 

( r3 odd·~-, !)erJ 6£.)- · 1"'-?5 8~ · 17-8· £.)- ·4· g-7·()_1 1)· 8>X'{)t)c_) 1 · 1)X()27') · Jl xo·1 ~3 · PX0),..19 ) ~'lr I~roen l_"'\.. , ·J .! . {~ ,; ~ ~· IO ' - • J {~ ,; ' ~ t fo -• \.. ' J_ \ -• ' ,f J' ..._) ~ ,_: ..._.1 _ .._ ' . • l v .r _/ 0 

testified: "i\s far as I kno"\:V', I (lon't l.,elie-v'e, otl1er tha11 se-v'eral (la}'S~ or perhaps a Fri(la}' ~'l1ere it 

cli(in't make economic se11se to \\1ire 1no11ey, that there \vas [sic] an~{ delays because of tl1at 

reasc)Jl.~' (JarL 13 Tr. (E,rger1) 15~): 13-19 ,) 

Neither I'vlr. Kiser r1or JV1r. E~rge11 co-uld ide11tif~l a sir1gle i11sta11ce i11 \?V'l1icl1 

liquidating assets to free u11 fu11ds for SPSO took lo11ger than a fe\\1 clays. (Jan. 10 'I'r. (Kiser) 

132: 10-20; Ja11. 13 Tr. (Erge11) 158:7-159: 19.) In at least 011e case, liquid funds \Vere readily 

a\.railable, but l\1r. Kjser ir1str11cted Bear (~reel( tt) l1c)ld oft~ on_ \viri:ng fu11ds. (S1ee PX0530 (K_iser 

instructs J3ear <:reel( on I'vlay 2(), 2() 13 to ""[,;v']ait for the gree11 light frorn n1e prir)r [to] se11di11g. 

Obviously it's 11ot going toclay' so just checi.~: \vith me eacl1 morning.'~).) 'J'he account statements 

produced. by' Bear Creek reflect tl1at, as of April 30, 2013~ some $46l 1nillio11 hel(i in tl1e Trust 

acct)L1nt l1ad beer1 lic.1t1idated, and, as of l\1ay 31, 2013~ approxirnately $207 n:iilli()Jl in liquid 

ft1nds still ren1ained i11 the '!'rust account. (P){08 l (); PX()812.) 

254. Despite aci.~:no~'ledging tl1at he had testifiecl at 11is deposition tl1at liquidity issues 

"\i\i'ere the sole cause for delay~ rv1r. Kiser testifie(i at Trial that dela)rs \Vere primaril)r cat1sed. by' 

tJ1e an1(lu11t of ti1r1e it L()t)k to Ct)n1JJ1ete th_e 11ecessary paper\vorl(, an_d tJ1at l1e \vaited ur1til ]\.1lr. 
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Ketchu1n ad,.rised 11i1n tl1at a LightSquared trade 11eeded to close ai1d then arra11ged for the 

necessary liquidity, (Jan. 10 Tr, (Kiser) 62:1-17~ 95:20-96:4, 129:23-130:1.) Yet, I\1r. Kiser 

adxnitte(i tl1at~ ev'en \vh_en prov'i(le(l Y\.ritl1 n_otice tl1at Ct)L1nte11Jarties v·vere read)' tt) close, l1e sougl1t 

to (lefer settie1nent as lt1ng as pl1ssible. (Jar1. 1() 'I'r. (Kiser) 64:5-25, ~l/:?3-98:t1.) 'I'l1ere v·vere 

numero11s instances over a course of months in vvhich SPSO ~ s cou11terparties repeatedl)1 asked 

Sound Point to settle hundreds of millions in ope11 tracles before J\11essrs. Kiser and Erge11 finally 

arra11ged for settlern_ent, (See e.g., Jan. 15 Tr. (f(etchurn) 85:2-13; PX0859.) 

Nlr. K_etchurn testifiet1that11e hati 110 ct1n\rersatil1ns \?V'ith 1\/Ir. Kiser as to vvl1v 
~ 

fu11ds were 11ot a\railable for closing ai1d had no l1nderstanding ofNir. Ergen's liql1idit)1 at that 

time. (Jan. 15 Tr, (Ketchum) 70:7-15.) v\i1-1e11 fu11(ls (fi(l nc)t arri•.,re ti1nely', he assumed_~ based on 

rernarks "fron1 rvir. Kiser th_at things ha(i tc) be sold~ cash l1a(l to be raise(i t() settle tl1ose trades~ 

ar1d so inforrned co11nter1.,arties." (Jan. 15 ']~r. (l<etchttrn) 84: 1()-14.) 

Xl~ [,ightSquared and its (~reditors \Vere Injured l>:;r SPS()"s c~:onduct 

i\t '.rarious poi11ts dl1ri11g L.ightSquared ~ s l1a11k:111ptc)r, Ligl1tSq11ared~ Harbinger, 

a11(l the ,A.ti I-foe Secure(l (irol1p atten1pted to \vork togetl1er or1 tl1e te11r1s ()fa CC)Jlsensual plar1 of 

· · ,-J 1 7 ~I-. (I. H . • k) ') 1 ') 4 ,... "" ,... 4 J (' 'I' (S-1 
• .h) ] ') 0 ') 1 8- 1\ .. r ' rel1rgan1zat1l1n. ( an. _ r. r-at1l1tn1c - .:.. :.:.. -LL:L ; ar1. _'? r . .__ n11t ~' :~'- c; iv'1011tagner 

D ,...,5 2 -1 - [ c,;: ' ep. I : _ ~ ! t):-' . ) 

257. On February 13, 2013~ this Cc)Uli entered tl1e Second Exclusiv'it)r Exte11sion 

Order~ i11ct)rporatir1g th_e tern1s of tl1e Exclusi•lit)' Stipulation. (D()Cket N-o. 522; PX0852 .) The 

J~.xcl11si,rityT Stipl1latit1n e~xtended l,igl1tSq11ared's exclusivity- period tt1 Jul;1 15, 2013, a11d 

req11ired the i1a1iies to engage in good faith negotiations regarding the ter1ns of a conse11sual 

chapter 11 pla11, (PX0852 at 3-4.) If a consenst1al pla11\Vas11ot reacl1ed b;1 Jul;1 15~ 2013~ a sales 

process for I,igl1tSt1l1ared's assets \\f()lll(l begin. (PX0852 at Ex. _A i-f6.) T11e Exclusivity 
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Stir1ulation also provided tl1at it col1ld be terminated if the i\d Hoe Secl1red (}roup, collecti,rel)r, 

ceased to be tl1e largest hc)lder of the LP Debt, (I(l, at ii 15.) 

Negotiations 'vith the L-\d Hoe Sectirett GrotIJl i\re ilffected b)1 SPSO's 
Pendi11g LP Debt 'l~:rades 

I11 late ivlarch 2013~ Sound Point enterecl into trades \vith Fo1iress and Prov'i(le11ce 

Preferred 111terests. (I)){ 13t1; [)Xl 39 .) 1\s a res-ult of these trades, :Fortress and Jlrov'ide11ce 

tl1ereafter ceased participating ii1 negotiations \vith respect to a consensl1al pla11 of reorganization 

fc)r the Debtors. (Jan. 17 Tr. (Hootnick) 21 :4-17~ 22:4-23:7; Ja11. 16 Tr. (Falco11e) 75: 13-76:8; 

PX061 l; see also PX_061 '7 .) Ir1 an /-\_pril 18, 2013 n1eeti11g ()f the I.,ightSquared Board of 

[)irectors~ I'vlr. 1V1t1ntagner reporte(l tl1at I_..ightSql1ared had 111et vv'itl1 several large 11t1iders of the 

LJl Del1t to explore ideas fur a conse11sual plan of reorganization. Ho\\1ever~ '~further discussio11s 

'lvere 11alte(l after Sound Pc)int agreed to purcl1ase the LP preferred_ stock fro111 these in\1estc)rs." 

(PX0443 at I"'2AP0000924.) 

259. i\s St1ur1d lloi11t conti11ued tt1 pl1rcl1ase large blocks of tl1e I_Jl [)ebt, I_jg-htSq-uared 

was not sure \vhich lenders to 11egotiate ~'ith ai1d \vhetl1er the i\d Hoe Secured Grol1p \Vas al1le to 

carry· a class such tl1at it cot1l(l enter into a bi11c.ii11g co1nmit1nent \\1itl1 res1Ject to a plan. (Jan. 9 

Tr. (Srnitl1) 130:3-131:12; Ja11" 17. Tr. (f1ootnick) 69:1-12; Jan. 16 Tr. (Falcor1e) 14:9-20, 22:15-

? 1 14~ ·,.. -1· ~ 151 ·?4-l ~2·"" · I)x-·)4· £.-,.. • nX'()4-8")6- -. """-· - ~·) ~··-· . ._. ~ .L, { \))~J -- ~ .) ,; , , , c• 

B~ Once SPSO Discl<)ses its Bl<)cking I)ositio11 a11(l J-oins tl1e A(l :Hc)c Secured 
<_;ro11p, Plan N egotiatioris Cease 

26(). ~lr. I~rgen n1ade tl1e I_ .. I31\C: J3id 011 JV1ay 15, 2()13 a11d anno-u11ced -his 1 .. P l)e-bt 

11oldings 011 Jv1ay 21, 2013. ,_rhe LB1\.C Bid and Nlr. E.rgen~s annou11ce1nent '"'ere made at a time 

v\1hen Ligl1tS<.1uarec.i' s Board a11c.i 1nanagen1e11t team \Vere exploring v\1hether a joi11t ventt1re or 
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strategic partnership would allo\:V' LightSql1ared to raise ca11ital and form the liasis for a pla11 to 

e1nerge from bankruptc)r. (Ja11. 17 Tr. (Hootnick) 27:11-22; Ja11, 9 Tr. (Smitl1) 134:22-135:1.) 

261. Begi1rni11g in late wiay' 2013 ar1d conti11ui11g thereafter, I.,ightSquared's fir1ar1cial 

ad-,list1r ~lt1eiis cor1tacted f)ver 9() 1"arties to discuss ajt1int vent11re or strategic part11ers-hip. (Jan. 

17 ·1~r. (Hootnick) 28:6-16.) Parties apr1roached i11cluded t11e '"existi11g telecom parties \\1ith 

\i\i'ireless operations i11 the lTnited States: AT&T, \lerizon, Spri11t and T-J\/lobile.~' (Ja11. 17 Tr. 

(l-fC)(ltr1icl") 28: 17-23, '7'7: 16-18.) I_jgl1tSc.1t1are(l and I\1()e1is propose(l a •GJo\v-ct)St ()ptior1" for a11 

ec11tity investment b)1 strategic i11vestors~ l.,ut ati'viserl tl1at I_ .. igl1tSql1ared \?V'as ""certainlyT open tt1 

h , '~ ,-J c~ 'I' (S~ . h' 140 21 -14 ., 1 1 ) an)1 ing. \ an. :;r _ r. .._ 1n1t ) , : -_ _.:.: 1 • . / 

On Ju11e 7, 2013, the Debtc)rs recei,led Court appro·val to e11ter into and perfc)r111 

ur1der an e11gagernent letter vvith_ Jefferies ir1 con_nectic)Jl \vitl1 sec11ring pote11tial exit fir1anci:ng for 

tl1e J)ebtl)rs [E~ankr. I)ocket Nt1. 66'/], after vvhich a "'road slll)W~~ lcicked t1iT- to seek tt1 raise 

263. On July· 1~ 2013~ I\1r. l\tiontagner reportecl to the LightSquared Board. that~ after 

tJ1e Ban_l(ru1JtC)' c:ourt appr0\7e(i tJ1e engagen:1e1rt letter \VitJ1 Jefferies~ I_jgl1tSc.1t1are(l -~in1n:1ediately 

en1barlced 011 1narketi11g efforts, includi11g a})proxi111ately 5() in·v-estor tneetings. 'l'he c:on1pall)' is 

seeking a con1n1itment fron1 investors by July 15tl1 \vith t\?V'O i1re-co11ditions to fu11di11g: 1) F'CC 

a1Jprov·a1 of the Con1pa11y''s altemati\1e spectru111 pla11 a11c.i 2) court appro,lal ()f a plan of 

reorgar1izatiorL" (PX067~); J\1ior1tagner Dep. 165:25-166:22.) 

'J;C4 k\.) 'I i\ccording to I'vlr. E~lot1tnick, v1/itl1 respect to n1eetings with Sprint, i\'I'&'I', and 'J'-

i\1oliile~ '"tl1ere was a lot of interest in tl1e L-Band ... [b Jut one of the main reactio11s vvas doesn~t 

Cl1arlie Ergen alreac.iy ov,1n tl1is." \Vl1ile J\11oelis \ve11t to ~'great le11gtl1s'' to asst1re potential 

part11ers that wir. Ergen_ (lid r1c)t ovvr1 I"'igl1tSquared~ l\1r. II()t)t11icl( stated tJ1at ~'it \Vas S()Jr1e\\rJ1at 
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challenging" ii1 light of a Bloonzberg article reporti11g that :Nir. Ergen \Vas "on 11is ,,ray to 

acquiring Ligl1tSquared .. " (Jan. 17 Tr. (Hc)ot11ick) 28:17-23, 29:21-30:22~ 77:13-78:1.) 

265. Sin1ilarly~ l\1r" Srnitl1, vvll() atter1ded t11e rn.eetin.gs \vitl1 SJJrir1t, AT&T, T-]\/lobile~ 

ar1d v·eriZt1ll~ testified that these parties q11estioned -\vhetl1er thej' Shl1llld get lll\'t1lved in light of 

i\1r. Erge11's l1locking position ai1(l the LBi\C Bi(l; strategics believed that Ligl1tSquared's 

O\\/nership vvas a "fc)rego11e conclt1sion.n (Jan. 9 Tr, (S1nitl1) 137:9-138:13.) 

ivir. II()t)t11icl( testified tl1at JJt)ter1tial strategic })artr1ers Yvere also C()J1cen1ed al)o11t 

1\1r. E~rgen 's i11v't1lv'e1nent l".leca11se tl1ey belie-\1ed that -he \Vas acq·uiring spectr1Ln1 '~tt1 v1/arel1t111se" 

it and '~not for a financial return.'~ (Ja11. 17 ·1~r. (Hootnick) 32:4-34: 14.) i\t '1~rial~ i\1r. t-::11llen 

co11fi1111ed that, (lespite tl1e fact tl1at DISH has not )'et (fe1Jlc)yed the spectru1n assets it acquired 

ft()Jr1 DBSD anti TerreStar i11 iviarcl1 2012, it ct111tir1ues to pursue additior1al spectrurr1~ arid 

ir1tended to participate in the tl1er1--upco1ning a11ctior1s for E~I I3lock arad /\ VVS-3 spectn1m assets. 

He also testified that DISH inte11(ls to \vait u11til it can "l1nderstand tl1e totality of spectrt1n1~' that 

it can "partner or pair[,] before you start deplo:y·ing on an)' tovvers,'~ (Ja11. 17 Tr. (Cullen) 149:5-

150:3.) 

267. ()n Jur1e 15, ?013, 1\/Ir. !-It1otniclc ad,rised 1\1r. 1~·aicone that 1\1oelis \\ras "pusl1i11g 

fo1"'\vard \\1ith some of tl1e strategic discussions and [\Ve' ]re revie~'ing s1naller ca11ital raises" but 

"[ c]learly the ad hoe group cl1a11ges 11a\1e cl1ille(l that av·enue." (PX0645 .) 

\1\i'ithin '\:\1eeks of SPSO's ~Joining tlie 1\d ]~[oc Secl1re(l Gro11p, 
the LBAC Bi(l is i-\.doptetl 

011 Jun_e 13, 2013, SPSO joi11ed the Ad floe Secured (lroup i11 order tt) keep tl1e 

33 SPSO's counsel also stated in closing argurr1er1ts of t11e 1'rial that SPSO joir1ed tl1e J-\d I-Ioc Secured (3roup 
solely for the pu.rpose of rnaintaining tl1e ;"ler1der protections~' of tl1e :Exclusivity Stipttlation. ?v1ar. 1 7 'fr. 

( conti11u e(l,.,) 
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joined the J\d Hoe Secured l1rou11, neither Nlr. E.rgen nor SI)SO participated in ai1y ineetings of 

tl1e A(l Hoe Secured Grc)up (Ja11, 13 Tr. (Erge11) 89:7-9), 

26~). \Vithin_ (la)rs t)f SPSO' s joining tl1e Ad 1-It)C Secl1red (]rc)up, se\7eral hur1dred 

iniilio11 dollars of its "h11ng'' trades close(l, ma.l\:ing SJ>S() tl1e C()ntrt1ilir1g men1ber of tl1e gro·up by 

\rirtue of tl1e size of its 11oldi11gs. (PX0649 at L2i\J)0008732; PX0625; PX0859.) 

!'70 
~I • On A1Jril 4, 2013~ tl1e Ad Hoe Secured Grc)up had sub1nitted a proposed pla11 tem1 

sheet to I_jgl1tSq uared an_d i11(licated its v·villingr1ess t() con1n:1e11ce (liscussit111s vvitb respect 

thereto. (PX041 CL) rrhe tenn sheet ct1nte1111.,lated a plar1 111 \v-hicl1 ail creditor an(l preferred 

equity classes vvould recei,re a ft1ll recove1y and Ligl1tSquared vvould einerge from l.,ankrt1ptcy 

'lvith its spectrum assets intact. (Ill. at Hi\RBAP00015399-400; see ctlso Ja11. 17 Tr. (Hootnick) 

21 :24-22:24,)39 Als(), on ]\/lay 15, 2013 - tl1e sarne da)l tl1at I\1r. Erger1 subn1itted th_e I"'BAC Bi(l 

--- the 1"arties excl1anged a rev·ised terrn sl1eet for a cor1sensual 1"lan t1f reorga11izatio11. (Jl){05()5; 

DX335; DXl 74.) 'I'l1e re,rised term sheet provided for a11 infusio11 of new ca11ital to l1e obtai11ed 

b)r Harbinger and/or LightSq_t1ared and a reorganization, st1cl1 that a sale of LightSc.1uare(l' s assets 

· ld b,=- · ·d· =-d· ,·px·,o~os , -· -i~:r A -RB AP0000510'7 11 , v"\10U _ . 1.,, avol e . (- _ _, at 1,'-\_ ,'-\ __ . • ~ _ - ~ , ) 

271. ()n 1\/Ia;r 21, ?013, tl1e parties began to C()nsider a plan that l.,ifurcated the class of 

creditors holdi11g LI) Delit by providing a different reco,rery sche111e for SI)SO and non~SJ}S() 

holclers of LP Debt. For example~ a ter111 sl1eet exchanged 'lvith the J\d Hc)c Secured_ Group on 

iviay 24~ 2013 e11visit)J1e(l that SPS() "';ould receiv·e full casl1 reco,1er)' vvl1ile tl()ll-SPSO lentiers 

v1/t1uld recei've casl1 recovery and warrar1ts. (P){05t11.) 

(Stricklm1d) 189: 12-191 :4 ('"[SPS() J \?./as vef)r mucl1 foctised on those lender protections, and that~s "-vhy it joined tl1e 
group.'~) 

39 \V11i1c a sale of T_,ightSquared' s assets vvas a possible resolutio11~ it '\;\/as 11ot tl1e pri1nary goal t11e parties 
co11tcn1platcd at that ti1ne. I11deed, prior to t11e sun1n1er of 2013, J'v1oe1is did 11ot engage in an}1 discussions regarding 
a sale. (Jan. 17 Tr. (Hoot11ick) 83: 15-23 .) 
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272. 011ce SI)SO had acquired a blocking positio11 and joi11ed the i\d Hoe Secured 

Grc)up, Ligl1tS<.1uarecl believe(l it \i\i'as effecti,,rel;1 i1npossible for it to reach a conse11sua1 deal \vith 

th_e ,A.ti I-loc Secure(l (iro11p. (JarL 16 Tr. (Falcor1e) 182:23-183:2; 226:4-16.) 

I .. igl1tSq11are(l"s Negotiations Vfith Creditors Con1e to a.n Erid L-\fter the Fili11g 
of tl1e L-\d Hoe Sectired GrotIJl Plan 

2
,...,,, 
I :J • Apprt)xirr1atel)r or1e n1()l1tJ1 after SPS() j()it1ed tJ1e _A(l f1oc Secured Grt)llP~ or1 Jul)' 

(PX0823.) N-egotiatio11s to\vards a r1lan ii1 vll1ich Ligl1tSquared \vould co11tinue as a going 

concern came to ai1 end. (Jan. 16 Tr. (Falcone) 76:9-25, 225: 14-20; PX0823.) 

stati11g that the 1"arties to the PS1\ '~[s]l1all 11ot directl;1 t1r ir1directly seek, solicit, s11pport, or \1ote 

in favor of an)1 other r1lan~ sale, pror1osal, or offer of dissolution, vvinding llp, liquidation~ 

reorganization, merger~ or restructuring of tl1e Debtors C)ther tl1a11 the Plan[.]~~ (PX0823 at 

1.1 ( a)(6).) _Accordir1gl)', at tl1at tin:1e anti pursuar1t t() its C()lltractual ob ligatior1s, tJ1e _A(l lioc 

Secured (~irt11tp ceased negt1tiating vvitl1 an)1 f)ther part;1, inclt1tiing I_.ightSquared, to\va.1li ar1y 

other plan of reorga11izatio11. 

E~ LBi\C and DISH Seel{ to Obtain Broa(l Releases for Themsel,,,es and Their 
Affiliates in the ild lloc Secured (~-roup Plait 

275. 'I'he i\d Hoe Sec11red (}rour1 I)lan ai1d the i\Pi\ filed tl1erevlith ii1cluded broad 

releases for LB,LL\.C ai1(l its affiliates~ i11cluding DISH~ Echc)Star~ at1(l J\11r. Ergen and his affiliates, 

i11cll1ding SPSO, ret1l1iri11g tl1at SPSO's clai1:r1 be all()\Ve(i ir1 its full _face air1c)u11t. (~~ee First 

Gr(Jltp tJ.f'Li,g·ht,_i)qutzred LJ> Lenclers [Bankr. Docket No. 970~ Ex. i\] § 13.l; Stalking Horse 

Agreeme11t~ filed_ October 28~ 2013 [Bankr. Docket Nc). 970~ Ex. F] § 3.2(a)(ii) & 11.9.) 
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011 m11ltiple occasions~ Defendants represented that the DISH/LBJ\(~ Bid a11d 

SPSO's LP Debt purcl1ases \Vere se1Jarate and i11~Jepe11(le11t tra11sactions. (PX073 l at 29: 18-31 :4; 

PX0'766 at 9:4-24") Otl1er th_an cl1aracterizi:ng tl1e releases as ~'custt)n1a11r/' Defe11(la11ts \vere 

t111al1le to explai11 \?V'l1y, ifI'vlr. E~rgen a11d s:PS() vvere t1ot acting fl)f I)ISJ-I, the 1\ll1\ --- -\vhicl1 \?V'as 

betvvee11 DISH and Ligl1tSquared --- incll1ded a release for I\llr. Ergen personally as \?V'ell as for 

SPSO. (PX0765; Dec, 10 Tr. 137:16-21.) 

277, The Nev'a(la Cc)ult presidin_g Ov'er t11e actit111 captit111e(l ln re DlSfl /\letvvork 

(~
1

(JYJJ()ri:iff(Jn L)erivative J_,ftigaff(Jn, C:ase Nt1.: A-13-686775-13 also recognized tl1e ct1ntlict of 

interest inherent in a DISH release that benefits I\llr. Ergen personally. 111 granting a li1nited 

preliminary' injunctio11 ()11Nov'en1ber27, 2013~ the Neva(la Cou1i found tl1at '~tl1e U.S. 

Bar1kruptC)' Trustee l1as rna(le an_ t)bjectit111 to tl1e scope of tl1e release i11 th_e bar1kruptcy pla11s, 

ir1cl1tding tl1e i\.d E~loc Secured Ciro11p's pla11,'~ and that \\1l1ile ""I)ISf-l l1as a significant ir1terest ir1 

explori11g the possil1ilit)r of ... inodif:ving tl1e release and can1ing out clai1ns against SI)SO and 

Ergen, '~ it \Vas alsc) the case that "DISH is unable to explore this optic)11 so long as DISH~ s 

actions i:n the I_..i_gl1tSq uared bankruptC)' relati:ng to tl1e release provisic)JlS are Ct):IJtrt)lle(i by 

t~rgen.~~ (PX078() (Fin(lings t1f 1~·act and c:l)nCll1Sil)nS of L,a\-1/, dated Nt111.ren1ber ?'/' 2()13, iss11ed 

l.,)r District J11dge l1onzalez) at 15.) Accordingly, the Ne,rada Court enjoi11ed '"Erge11 or anyone 

acting on 11is behalf .. , from 1Ja1iici1Jation, inclt1c.ii11g any revie\v~ comn1e11t, or negotiations 

related t() th_e release ... _for atl)r con.duct \vh.icl1 Yvas t)L1tsi(le th_e sct)pe of h.is activ'ities related to 

I) ISJ-I a11d I_,ti1\C:. ~~ (l<-i.) 

DISt-:lJSSlON 

I~ Introduction 

Tl1e c:ornplair1ts assert a -variet)r of causes of actit111 against Defentiants DISI-r, E,choStar~ 

SPS{), and I\.1Ir. !~.rger1. 'l'-he (~0111plaints seel\: redress against l\,1r. E~rge11 and tl1e entities 11e 
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controls fur his allegedly u11la~'fl1l conduct in p11rchasing tl1e LI} Debt in violation of the 

pro-visions ()f the Credit i\green1e11t tl1at prohibit Dis<.1ualified Con1pa11ies frc)111 purchasing LP 

· 1 - -.1 , l 1· · f 1· 1 ,1·· 40 1 · ·· 'f: · · 1 s· so· De Jt. Ull(ier or1e or lYl()re ot severa t leor1es Cl· ia Jl lt)r, P a111t1f- _s rnarnta1n t 1at · P · is n_ot ar1 

J~.ligible i\.ssignee and tl1at~ therefi1re, the ciairn of SJlS()41 sl1t11dt1 l)e (lisailov1/et1 or, 111 the 

alternative, s11bordinated, p11rsl1a11t to section 510( c) of the Ba11k:111ptc)r Code. 'I'he C~o11111laints 

also assert tl1at SPSO and rv1r. Ergen engagecl in a(lclitional inequitable co11(luct during tl1e course 

of tl1ese cases~ conduct \vhicl1 Plainti_fls assert provides furtl1er reasc)Jl for t11e (~()Ult to irn_pose the 

ren1edy' of eq11ital)le s11bordi11atit1n to re(lress the 11ar1n ca·uset1 to i1111t1ce11t creditors. !~()f tl1e 

reaso11s discl1ssed belo~', tl1e Court l1as determi11ed that, althougl1 the SIJS<_) Claim shall not lie 

c.iisallo\\i'ecl~ it sl1all be e<.1uitabl:y· subc)r(li11ated. ii1 an amou11t to be (fetermine(l, 42 

40 Plaintiffs rnust prove tbeir clain1s for breac11 of contract and tcntious interference by a preponderance of t11e 
·a ~ J) ·1 Ph C' 11 ~-..--. d C' N. ,,.., ·1 "28 ,..,014 .\iA .. l ·104'"'·'·1 - .... 1 ("d -· L""!.t:!] cvn1"""'1.,t-""':l I •.Joe (-)J/ar· rJQ"i.•1.r:J /"t.r""n '\' ·?f"i-'1 '. K-z.•1(,l' cctr·,t')'Ot· f'r"'n : lo ~ --fi._ "i _,--..t:! j "" / / ·/ti t') ?t :=:..,. .t i '11• -..., v .. -..., • .....,._ .• ,_ L l • .• l· J<t. <1.J 1 ,. v. -· v" ( . Lh - .~ . <AO ,i.J 1 ,. ~ . • . _, . , vV ~ ,,_, . _, ,,_,7 u. ,"- . ,.., • 

J'vlarch I 9, 2014) (holding that in order to recover fi·on1 a defendant for breach of contract, a plaintiff n1ust prove t11e 
elernents of breach by a preponderance of the evidence) (citing !Jiesel Props 1'l.r. L v. CireJ'stone Bus. C_!redit II J_.f_,(;, 

6"'] F3d'"'~ 4? '?](". 2"1.1)'.,.. 1 i 1· • ·N 9693"'~ ·1 1 9~·w,.1 ,.,~-9·'4 " 1 
-'"''("' -r 2" 1·'9~-) --fi. ·,1;.;. "" { ;I 1·r !• ). Va''1'1' .. /Jna v I rc.irk-"'" I lrt - --fi../ • I -<\L' x. ·:::i.t"~. !"li1 rr •u1w,_-i.' ,;;....k. ti ' 1) 

.) . •• . "-' ' ~ \~"- .- .. " \j .. • ' .1\ )'tiL • •• :1 - .>, ..c U. , .) I' ...__ I _, •-' ,.J '-• U ;._ \"-'"-• _. " ., ""' -,,-~ .7 I 

("~lJnder Nevv '{ ork la\v~ the party asse1ting a breac11 of contract claim has the bu.rden of proving tbe 111aterial 
allegations in t11e con1plaint by a fair preponderance of t11e evidence."); In re C:ross ;vfedia ;lfarketing (,'or_p. ~ 367 
B.R. 435, 460 (S.D.N.Y. 2007) (holding that plaintiff failed to rneet the standard of proving tortious interference 
'vit11 a contract by a preponderance of tbe evidence). To estab1is11 a clai111 b}1 a preponderance of the evidence rneans 
~'to prove that sornething is rnore like1~l so tban not so." ,4brarns v. ()nitecl ;C)tates, No. 66-(~T\l-1585, 1970 \i\lI_, 432 at 
_,_, 1 ('"" D N ,., N. 1 9 1C'7'}) ,... .s~ ~t ~ i .1 ov-r~ i_ ~ _J,l~. 

41 l\s a holder of I_,p Debt under tlte C~redit i\greerrtertt, SPSO holds a secured clairn against I ... iglttSquared l.P 
- .. l"""'I. """"'lo .. A.. - -W ~(""'to II- '."';i. II- , -~ . '\ T"W h - :-:l 11"" :":l .. ,... L""'i. A.. II- :":l :":l "II -: - lo ' ,-· "II , f ' d b T' . 1 . ·11 . ... d ' . h ', SPS() C"l . '' lhl a....,coU!ll o s1.1. .... !1 e t. !llS c a1n1 ,;,, ! ... e rt.:.!t.:.!r...., . to !lt.:.rt.:.!n a~ t e • ~ __ a!m. 

42 
The C'.ourt is pe:rrnitted to :rnake irtferences frorn the evidence presented, including concerning a party's 

ii1tent, 1notive and pw·pose. /See Bankr_ /)e11-'s., Inc. v. l~'rnst (~ Young (Jn re C'BJ liohiing- C'o.), 529 I1'.3d 432, 450-53 
(2d (~ir. 2008) (fi11ding that the inferences made by the cou__._rt fron1 certain \vitness testin1ony "-vere 11ot ''clearly 
eiT011eous~' \vl1ere tl1ere was ai1 absence of '"direct evidence~~ and such testimony "-vas not contradicted by extri11sic 
evidence). \\/hile it is clear that an inferences 1nust be "n1ore than a guess~' l)eneca 1l!feado1vs, Inc. v. I1.:C.,1 
Liquidating, Inc.~ 427 J-.'. Supp. 2d 279~ 300 (\\!.D.N.\'. 2006)~ the Court is pem1itted to mili\e an inference that is 
reasonably' dra\vn from the evide11ce prot1ered. S'ee L)ep 't oj"E'con. l)ev. v. Arthur ,,4_n(iersen & C'o. ([f.15.A.)~ 924 F'. 
Supp. 449~ 474 (S.I>.N-.'Y,-. 1996) ("i\n inference ... is a logical conclusion drawn fro1n f~tcts , , . not a guess tl1at is 
n1erely consistent with sttch facts.'~). "j-\ccordii.1g to tl1e Restaten1ent~ '[t]he word "ii1tent" is used .. , to denote tl1at 
the actor desires to cause conseque11ces of his act, or tl1at that he believes tl1at the consequences are substantially 
certain to result from it.~" 11·onox Inc. v. Kerr 1\ic(i-ee C'orp. (ln re T'ronox Inc), 503 B,R. 239~ 279 (BaIL\r. 
S.D.N:Y, 2013) (citations omitted). 
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11~ SPS() c:arinot Be l-lelfl l..iiable for Breach of tl1e l~xr~ress rrern1s of the c:reflit 
i\.gree111e11t 

1\t the center of tl1is co11tractt1al cli sp-ute is the tem1 'bt~iigible /\ssignee/' a co1111nor1 ter111 

ii1cluded in loan agreements i11 order to lin1it a le11(li11g instit11tio11' s alJility to assign t11e loan to 

other ei1tities, See, e,,g., 1Vleri£lf(tn Sunrise Tlif la,ge, LLC l'. J\TB L>istressed L>ebt ln'v·estn-ie1it Fun(/ 

J,,ilnited (ln re 1tferidian Sunrise J;;rillctge J,,_l,(~)~ Nt), 13-40342~ 2014 \\i1_, 909219 (\V.D. \'lash. 

l\,1ar. 7, 2() 14 ). E~lere~ the C:redit Agreement permits 011ly "E~ligible 1\ssig11ees'~ to acc11tire I_,P 

Del1t. Excll1clecl fro111 the definitio11 of "Eligible Assignee'' are (i) natl1ral perso11s a11d (ii) 

"Disqualified Companies~~ and, as sucl1, tl1ese entities are not eligible to purcl1ase LP Debt. A 

"Disc.1t1alified C~t)n1r)a11y'~ is defi11ed in t11e C:redit Agreern_e:nt, i11 rele,.ra11t part, as "an-)' operatir1g 

co1npan)1 wl1ich is a direct co111petitor of the I3orrt1\\1er/' and set fo1il1 t1n Schedule 1.()1 (a), as 

well as '~a11y ki10\\1n sulJsicliar;r thereof.'~43 i\ltl1ol1gh ~'S11bsidiary-', ( llppercase) is defi11ed in tl1e 

Credit ,;_L\._green1ent, in rele,1ant part, as ''a11y' C)ther perso11 that is otl1er\vise Controlled4
'l b;1 tl1e 

pare11t a:nd/or ()Jle or n:lt)re sul)sidiaries ()f the parent~" tJ1e vVl)rd "sul)sitiiary'" as t1sed i:n t11e 

defi11ition of Disqualified Company is 11ot ca11italized. 

As "Disqualified Companies" inclt1<.le(i 011 Scl1edule 1,01 (a)~ DISH ai1(i EchoStar 'lvere 

:not perrn.itted L() purcl1ase t11e I.,P Debt. N()f \vas ]\/lr. Ergen pern1itted to })L1rcl1ase the de1)t 

perso11all;1, as the <:redit /\gree111er1t cll1es nl1t pennit a '~r1at1trai person~' tl1 l".le an J~.ligil1le 

1\ssig11ee. Sl)SO, ho\vever, \\1as not tJrecluded ·by tl1e express tern1s of the c_-::redit J\greeme11t 

from purcl1asi11g the LP Debt~ ii1asn1ucl1 as it is not an operating compa11y \vhicl1 is a direct 

43 DXS (t;rcdit Agree1nent) § 1.01. 

44 
\l'.I • .... .JJ "ll""jj' - - :::., - :::., "J •:'"_}._ ::1!' - -~ -i:-_}. -. ·p-i 1i ·llo':'".}..1:\- T•, - "'.-."' ''-.f'l ....... - . -. 'I'!_ ''li li"'::-1,. - .• ~ - ~ •p .. ,,- "T "(' ' , . . 1 l -----; i. ~ . - ft - . , -. -- . d . 1 . d . ·1 -OntTOl u.J1l er t 1t; Crt;( 1t _( J:,1t.enltJ1t ls Ut. ll1vU~ _._n ll,ll::·va:nt palt, (!:'> tne pcssess_._on, _._tt.cLy 0_r lll 11vL.t ), 

of the po\ver to direct or cause the direction of tbe ma:nagen1e:nt or policies of a person? \vhether t11rough ovlo'ne:rship 
of voting securities, by contract or iJtherv.iise ... ," C~redit l\green1ent § 1.01, 
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competitor of Ligl1tSq11ared listed 011 Scl1edule 1.01 (a). If, 11owever~ SIJS() is a "J~:now11 

subsi(liaryr" of a Disc.1ualifie(l Co1111Ja11y~ it ca1111ot be an Eligible i-\ssig11ee. 

Because the capitalize(l tern:1 ''Subsidiary'~ \\ras tl(lt utilized in_ tl1e de_f111ition_ of 

I)isq·ualified c:ornpany-~ the c:t11trt looks to tl1e C()illill()llij' ·u11derstt)()d tiefi11itit1n of the vvord 

"subsidiar~v.'~ 'I'l1e dictio11ar:v definition of "'s11bsidiary/' used as a nou11, is a sho1iened version of 

~·subsidiary corpc)ration, n Y\rl1ich is (le fined by· Blctck 's Lavv Diction(zry as "[a] corporatio11 in 

1 . b . ] . 11 . h "4 5 s . · 1 1 i· h l -.! h v1/ 11c _a pare:nt corporation 1as a C()lltrt) ing s are. , in11 ar_ y, Ct)L1rts iave _ e (! t at a 

s·ul1sirliar\.r is ct1n1n1onl\.r -u11derstt1r)d to mea11 a corr1oratit1n ''tl1at is ct1ntrolied b-v anl1ther ,.) ,.) _t .. ~ 

corrioration -by reason of the latter~ s ovvnersl1ip of at least a majorit)1 of tl1e shares of tl1e ca11ital 

stock." 1Vat)l Ge(zr & Piston, l1?c. v. Cun-ilnins Povv·er S~J?S.y LLC, 975 F. Su1Jp, 2d 392 (S.D.N.Y. 

2013) ( quotir1g \Villian1 l\1eade Fletcl1er, F1_,1~·rc:1II~I<- (~YC'.LC}PI~JJlA •. OF ~r111~ I_,/\ \V (JF CC>I<l)ORi\ 1JONS 

§ 2{) (?012)). 1\s tl1e I)elaware Suprerne (~orni l1as obser·ved, tl1e '"t1rdinaryT ar1d plai11 mea11i11g" 

of subsidiaf)1 req11ires 0\\1nersl1i11 of more than half the stock of tl1e sul1sidiar;' b)1 the parent. 

L(g,gett Grp.y Inc. \'. ~4ce ProJJ. & Cas. Ins. C'o., 798 i\.2d 1024~ 1035 (Del. 2002); see 18 i\Jvr. 

JLJI<.. 2d (7lJrpl1rcltil1ns § 41 (~'a su1Jsi(lia11r corpc)ration is 011e i11 YvhicJ1 another COf}Jt)ration, a 

parent ct1rporatit1n, o·\vns a rnajorit)1 l1ftl1e sl1ares of its stock~~). Neither !)ISI-1 i1or !~.choStar 

controls SI)SO liyT reaso11 of its O\vnersl1ir1 of a rnajorit)1 of tl1e shares of SilS(). I11 fact, tl1e 

e\ridence 11as established tl1at J\/lr. Ergen vvl1oll;1 ovv11s SPSO. SPSO is 11ot a subsidiary of DISH 

E 1 s 46 or ,c110 tar. 

45 Black 's La11; [)ictfrnuny (9th Ed. 2009). 

46 Defendants also ernphasize tl1at, u .. :nder establisl1ed prir1ciples of cor1tract interpretation~ all \Vords i:n a 
contract 1nust be giver1 et1ect. -under tl1e express terrns of the Credit .t\greerr1er1t. or1ly an e11tii-y tl1at is a G'knoJPn 
stlbsidiary·~ of a G'l1isqualified Cornpar1y'' 1nay be ineligible to acqtlire tl1e LP 11ebt. (C'.redit .t\greerr1er1t §§ 1.01 ~ 
10.04(b) (ernphasis added).) By its tem1s, this provision requires t11at tl1e G;subsidiar;/' be "la1ov~r11'" to the L,e11der, as 
Section 10.04 relates or1ly to t11e Ler1ders' rigl1t to assigr1 tl1e LI~ Debt, and only a 1,ender can breacl1 Sectio11 10.04. 

( conti11u e(l,.,) 
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While the tern1 '~sulJsicliar'v~' is \vell-u11c_lerstood to reference O\vnership. the lJroader tern1 
~ / 

"affiliate" (usecl else\vl1ere througl1out the Credit i-\gree111ent) ii1cludes entities co11trolled by'~ or 

Servs., Ir1c., 892 /\.2d 1073, 1 ()7'/ (I)el. 20()6) ('~rr]l1e terrns 'affiliate' and 's-ul:isicliary' cartJ1 

tl1eir 0~'11 legal significa11ce[.] . . . 1\ffiliate refers to a 'corporatio11 that is relate(l to ai1otl1er 

corpc)ration by' sharel1ol(li11g or other 1neans of co11trol~' ai1(l st1bsidiary refers to a 'corporation in 

v-vl1icb a pare:nt corporation J1as a C()lltrt)llin_g sl1are[.]''~). \\lhile SPSO 1r1a)' i11 t'"c-1ct be aI1 affiliate 

t1f J)ISI-! and J~.choStar, tl1e clefi11itir)n of 'bI)isq11aiified C:t1n1pany~' in tl1e C:redit i\greernent does 

i1ot ii1clude tl1e tern1 '~i\ffiliate" ( vvhicl1 the t-::redit i\green1e11t defi11es~ in rele,rant part~ as "\vitl1 

respect to a specified perSC)11~ ai1otl1er perso11 that ... is u11(ler comn1on Control -v·lith tl1e perso11 

specified ... ""). By its tern1s~ the (~redit ,A.green1e11t does not prt)l1il.,it afiiliates of Disqualified 

Nloreo,1er, as this Court lJre-v'iously ol1served i11 its Decisio11 011 the Jv1otio11s to Disn1iss~ 

ev·en if one \\1ere to assu1ne tl1at tl1e tenn "subsidiar;1'' as usecl in tl1e definition of "Disqualified 

;;."7 

c:on1pa11y" l1as th_e 1:r1eani:ng ()f th_e defir1ed ten:r1 "Sl1bsidiar)1""' I sucl1 tJ1at C():iJtrt)l b)' D ISI-r or 

E~cl1t1Star v1/as tl1e keyT ir1quiry, J>lai11tiffs l1av-e 11t1t pro-\1e11 that 01s1~1 or E~cl10Star l1as the abiiit)' to 

control SI)SO or tl1at i\1r. Erge11 acts st1bject to the control of Dish or E.choStar as a11 agent 

'lvould. In fact, Plaintiffs allege just tl1e opposite - that l\tir. Ergen co11trols DISH and EchoStar~ 

rn_akes decisic)JlS t):i1their1)el1alf~ an_d acts \l\rith C()rr11Jlete a11tbority fc)r DISli and Ec1:1t)Star to 

T,,._,.._ '-, - ,;d- - ,_ t] "'. " · d tl ·-t ~ T 1"' d"'. 1 ,-,-.~ - th t SP('() -.---, •:; ~'-, b ;d;·:;· ,,~ t' DTC"·H· Er-]• s·t·-··· -,pn1 ne_._e 1s 110 e\ ! e11ce 1n 1 .. ~ rc .. ,or dla. a11y _,..._,n .. ~1 K.J,_1;..;_.V\1 . a ... '-" vva.~ u sll S! !uJ) o '-" or.__,,., ,_o, __ (.\.!, s ... n ... n 
that SPS() '\;\/ould be rendered a ••knoYvn subsidiarv.~' 

~ 

47 l I . - ' '!1 n "'tc-.' 'Ii "11 ""jj r-; ,- .- . -.; -i :'"_}. •, '\ :'"_}. -i k- ::1 - :::., 1i, "J •p - :::.,, • 'W- ·!lo':'"_}. 3· T•)I' • ,- .- ''- ""'i lj. Ii-~ "l:" l t k- :'.1·11o' II'- ::}.·!lo'-~ • •)I \ d -G r-i b • i • ~' , - f' - • ., (' d • ~ • 1 . . ., l , s note !i.ll-·' a, 0u :'>lC 1ct1y ls uc u .. cu 1n tl1t .rt; .. t _c J-:,!ven1tnt, h1 lt. tvu_t1t pcUt5 as dll) 0d1t1 pt.1son t lut 
I - I:\. r >:-1 ·~ > - - \T, - : . ·:'3-'\f .- . I ""Ii"'" , (.:\ ·:' --·p ;lli r-; .- •·I:\> --- f'\3-. ·:i.-::"'.;, • '•' 'Ii -.,. • ~-· ;• - - ; - -. h • (' 11 1 b h d I b . i. • f 1 '~ d ,- ---, . ._ . 1 ~ 1 • 1s oL 1::-T\\lsc _.0ntto_el J te pa.c1 .. .__ ctn ,o_. onv o. n1c1.., Su :'>lClct!L1::-s c . .__ .. c pu_rtJJt, a:n l,c1 .. t10 ... s i..et.nei.., 1n 

re] "'\T'tl;t p·:.-rt 't" '"1:h':i: poss•"."'si l-n1 ci1·r,:i:•·t: 'l .,t, 1· ·nd·L·re1·t}u ., f 1:11"' p0Yl1"'r r· •l-~ c11·-r·".ct .,t, ··a·l1 s•". tl1•". ci1· -r':i:•·t< on of ·t.he .v c 1. u.... .°' c ~ _ C ~ ~~~~'-~ 1r.. 1.1r.. ·:> 11 _ ir,.;'\., -'-) L. __ .. v . .,,.r, L 1r.. 1!.V _ v-vl:b/_ , j _ '- ... L. \.; "--''- k...1r.. ·'- 11 •• C'\..-'- J... _ .. 

] . . f h 1 h l ., . f ' . . ' . .b ' ' h . ,, '' ' Sf.:\' ::1 ·II-' ·"""i. ""'i 1 ; ' "1: "! I:\ '\3'·11-' • ""jj""ll I° ·- T "['":Jo. lk- · " - T "li "J >:1 1' -."lj "li['":Jo..f"l -T :0 ir•' :0. 1i""' • f.:\y xr~ >::.. ' manaf,vn:1tnt 01 po Jc1es o_ a person:, v, _ 1::-t .. t.1 L lfO..Jb 1 O\vn..--,rs111p o vot..._nb sccut .. t .. ..--,:'l, y contract o_. oL lv-' \, lSt; ... " 
et d. ~ 0 1 01 • > ::1 1i, -.S""' :"".}. - ::-:.,, - ;' .t c .. t _c J-:,l t.em t;nt ~ _ , . 
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carry 011t those decisions. Accordingly, in ai1al)1zing tl1e plain ~'ords of tl1e Credit Agreement~ 

SPSO is an Eligible Assignee, ai1c.i the Court finds 110 breach of an express te1n1 of tl1e Credit 

A 48 . gree1r1ent. 

111& S:PSO's i\.cq11isitio11 of ttie l.iP Debt \Tiolate(l ttie Spirit of the (~redit f\gree111e11t anfl 
is a Breach of the Implie(l Cove11ant of Goott Faith and Fair Deali11g 

_Alth_ougJ1 the (~(lurt declir1es to fi11(l th_at SPS() breacl1ed all express terrn_ t)f the (~re(lit 

1\green1e11t~ there r1onetl1eless rernai11s tl1e c11testion of \?V'l1etl1er SPS()' s acquisitior1 f)f loP I)e-bt 

was made 011 behalf of DISH or for tl1e benefit of DISH ai1d~ if so, ~'l1at co11sequences flo\v from 

that conclusion. There is ov·erv\Tl1elrni11g e\1idence in tl1e recor(l that SPSO ~ s ac<.1uisitio11 of LP 

Debt~ at least as of /-\_pril 2013 ar1d possibly' earlier, \vas can4 ied out fc)r the ber1efit of DISl-I, v·vitl1 

the tacit aJ.,proval t1f (r)r at least Ill1 ir1terference -b;1) tl1e rne111l)ers of the !) IS!-I 13t1ard and certain 

inembers of DISH senior 111anageme11t, i11cluding its C~F'O and (}eneral Counsel. 'I'he facts are 

t11ese. 

1\.~ SPSO's LP Debt Purchases 

lQ IVIr~ Ergen lde11tifies I .. igl1tSq11ared as ''i\.ttractiv·e'l" in the Fall of 2011 
a1t(l Begins Bu)1ing LP Debt in 1\pril 2012 

l\1r. Erge11 testified t11at, ir1 tJ1e fall of 2011, l1e believed t11e spectrun1 anti satellites of 

I_.-ightSql1ared might be a11 attractive invTestn1e11t l1pportu11it;1 ft1r I) IS!-I a11d thereft1re l)egan 

looking into acquiring Ligl1tSquared~s L1) Debt. He asked Jason Kiser, the 'I'reasl1rer of DISH 

and a Vice President ()f Co1-iJorate Dev·elopn1e11t at DISH and Echc)Star~ to prCY\lide hi111 \vith 

i11forn:1ation. I\1r. K.iser testified at Trial th_at, until it v·vas clear tJ1at DISI-r a11(l E,ch_oStar coul(l tl(lt 

43 T] ( , . . . - . fi 1 . . IJISII E 1 "' 1 I\1 E T . [":Jo. '~) . . ~ ,- , ·s .( s s :1· + t ) •. ~)· s ~ ir• :::.,- >" (.:\ I:\' ,-., ::1 ""'i. ,.- 1i 'W- ; •)I ' , '\ s ' ' - 1' . - ·.- • ' - ·!lo' I:\' . >:::., 1' ~)- TI:\· 1v -LD1p_._cttn1.,_ d~,_t.t.__ .__crtLL ll~ lntt.t vT1;;,_n1,_;t;:. C d-'-1llS ugau_.,_ t __ , ___ , __ .C 10:Sta!~ anl __ r. __ .1g1;;,_n, 0 tt,CL \i1;;,_r on 
a clain1 for tortious interference, a part)' :rnust prove (i) the existence of a valid contract betvleen tbe plaintiff and a 
tbit·d party, (ii) defendant's k_no\vledge of the confract5 (iii) defendant's intentional procurement of the third party's 

·!lo':'"_}.,("'- ""'i. , . [":Jo. 1' , •. '•)I ,.11-. xr~ • -."II lit , . -~, . . 1',-" . 'W- T 1 "" •· ' ~ - ' :0 k- .. i• (.:\ .<"lo - .... t •r .<"lo .- '\ <. T ii.<" ~ 1 0 ::-:., I yf.:\ >""jj """II t o· • ::-:..· ::-:.,· ·y~ . b h f ] - l · · fi · r· ) 1 · ·· f h i · ) ·· 1 · h f: _1caC_l o_ t1v co.nttuCt \.lt1cu. ... _1ust11catL011? ,)v actua_ .JreaCl1 o t_lv vCl1...!ch .. t, a1 .. c (v C1dJna0 t,s _._vs..J ...in0 t t;:,_rt;:,_._0n1. 
5)ee R~irch v. Liberty J-ferlia (---:orJJ.? 449 F.3d 338, 401·-02 (2d. l---::ir. 2006). I-3ecause the C'.ou£t finds no breach of an 

f ] "' 1 ft d 1 Pl . -f~ 1 ~ ·1 1 h . ' . . DI,..1 I-I I:\" . >:1;; ":"".}.·II-...- '\ )" .- ,-., . ''-••t t '\:'.1 ··11- ' r-;~) • .. s ·,,- .... .( li"W- t~ ; ·,,- /3' t..-'- c.- )"TI:\ , . - . r'-••)I· r-; ' o•)I· 1'· ~ 1::-Xptt.SS 1t-Lt1;. c a vontrav.__, .__ _.t;:. Coult a :'>L U1 ~ t 1ch .. -d-'-11d_ ts 1d\ c Htl vl to pre VI::· t -- etr \.,lullrl:'l abulnst - •- - ' 
EcboSta:r, and l\;fr. Erge:n fiJr to1tious i~nterference \Vith contt·act. 
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r1urcl1ase the debt~ the LightSquared in,restn1e11t ~'as considered a corporate 011portt1nit)r. i\fter 

revie'Vv'i11g the Cre(lit Agreeme11t and. CC)11sulti11g 'V\rith Sc)u11c.i Point and Sulliva11 & Cron1v·vell~ 

DISf1's ct1rporate co11nsel (a11(l tl(lt 1v1r. Erge11's persor1al cou11sel), ~/ir. K.iser (leterrni11e(l th.at 

l1otl1 I)JSf-1 and E~cl10Star \Vere prol1ibited fro111 bu)1ing the I_,ll [)ebt, and con1111t111icated this to 

i\1r. Erge11. N-o e'\1idence \vas submitted tl1at Nlr. Kiser or :Nir. Ergen 1nade a more for111al inqui1)' 

to tl1e Boards of Directors of DISH or EchoStar or co11sulte(l 'V\rith ma11age1nent ()f eitl1er 

C()rr11Jat1)r prior tt) rnaJ~'.ing atl)r perst1nal p11rchases of l,P Debt. I-raving gotten tl1e ~·all clear" frc)1r1 

l\,1r. Kiser~ I'vlr. I~rgen, thro·ugl1 I3al !-Iarbt1ur C:apital ar1d then SJlS(), l1egar1 purchasing the I_,ll 

Delit in i\pril 2012. 

I11 or(ler to enable JV1r. Ergen to purchase t11e LP Debt~ 1\rfr, Kiser created. tvv'O limited 

lia1Ji]it)r cornpanies~ t11e Bal flarbo11r E:ntities~ \\rl1icl1 vvere s11bseque11tl)' replaced by' t\\rt) C)tl1er 

er1tities: (i) Special ()ppt1rt11nities f-lt1idi11gs l,I _ _,(~, vvhich is solel;1 ovv11ed ·b;1 1\/Ir. J~.rger1, ar1d (ii) its 

wl1olly ow11ed sulisidia1y~ SilS(). I\llr. Kiser testified that the change to SilS() as the investment 

\1ehicle vvas necessanr because the f om1ation c.iocun1e11ts ()f the Bal Harbour Entities listed a 
~ 

I_,ittleton, (~t)l()rad() a(ldress~ \\rl1icl1 1v1r. Erge11 an_d tv'ir. Kiser (leterrni:ne(l rn.ay 11a\re con:iprornised 

l\,1r. E~rgen's a11onyTrnity and ~'rnight leat1 people to JV1r. E~rgen's (lt1orste11."49 I)efer1dar1ts mai11tain 

that :Nir. Ergen desires to keep his perso11al ii1,.restn1e11ts confidential; Jllaintiffs allege that the 

c.iesire fc)r anony1nity 11ere ste111s fron11\rfr, Ergen's i11tent to conceal his purchases of L.P Debt to 

facilitate l1is ir1tenti()llal v'iolation_ t)f the (~re(lit Agreerne:nt. 

Bet\vee11 April 13~ 2012 and i\11ril 26, 2013, Nlr. E.rgen, through S1JSQ, co11tracted to 

purcl1ase o·ver $1 billion in face ainc)u11t of LP Debt~ of v\1hich SPSO actually' closed tra(les for 

49 ~ P T . 1 E - f ~ D fi - -·p S . - 0 . . I I (~ ., c··· 1 ·r~T E ~ f} '> r-; ·... ' .- ; ::-:_;,·. t (.:\ (.:\ -i-- wt 'I - - ...... ~ ~ . 1i"' ~ . . ~ • t ::"'.;, I • l l . t •)I•> - ""'i ·v I o· 3-f ' 0..:.L _ O:'>t . Tla .. lf.t> o..._ v. vllUal.n.S ~ . pectd..._ ppvttllnl ... lt;S, _ _, __ , _, a.JC. ,Jut. es . , ,f0 t.J? p. ~-
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approxi1nately $844 million i11 face an1011nt. Specificall)1, i1rior to Ligl1tSqt1ared' s IJetition Date 

on J\/lay 14~ 2012~ SPSO purchased a total of approxin1ately' $287 1nillio11 in face amount of LP 

De1Jt, \vitl1 SPS()'s largest JJurcl1ase cornprised oftl1e J\'ia)' 4~ 2012 purcl1ase of (~arl Icalrn's 

ap1.,roxi111ately $24 7 rnillit1n (lt11Jar positi()n. 'J'l1ese initial 1.,11rcl1ases vvere rnade at prices betvveen 

48. 75 cents and ()0.25 ce11ts 011 the dollar. i\1r. Erge11 testified tl1at~ at this ti1ne~ he lielie,.red the 

debt \\1as '~a good investme11t" ai1(l that he ~Ji(l nc)t hav'e an idea of 110\\1 n1t1cl1 debt SPSO v\TOtll(l 

5t1 e\rer1tuallv buvo _, _, 

()n J\rlay 4, 2() 1 ?~ after I'vlr. E~rgen agreed to p-urcl1ase ]\1r. lcal111' s $24 7 n1illion dollar 

position i11 the LI) Del.,t -b11t l.,efore tl1e trade closed~ SJJS() \\1as gi,ren the optio11 of directing tl1e 

seller's vote 011 Y\rl1ether to authorize an amendment to tl1e Crec.iit Agreement pursuant to 'lvhich 

tl1e l,e11(lers \vould forbear fi4 t)n1 exercisi11g rern_edies ar1d vvl1icl1 vVC)uld have allovved 

[_,igl1tSquare(l to ct1nti11l1e t() v1/t1rk tt1\\1ard a ct1nse11s11ai arrangen1e11t \\1ith its le11tiers a11d possibl;1 

avoid a bank1u11tcy filing. Despite (i) being told tl1at i\1r. Icah11 ~'as incli11ed to s11ppo1i tl1e 

request fc)r a sh_ort f(1rbearar1ce arid (ii) tl(lt bav'i:ng revievved t11e tern:1s t)f the arnen_drn_ent itseLt: 

]\1r. E~rge11 directed a '~no" \'t1te t1n tl1e firida)1 ev'e11i11g prior to the J\rlor1da)1 respo11se deadline. 

His testimony tl1at he ' 1oted "'110~' because 11e had l1een 11nable to revie~' the proposed ainend1nent 

'lvas not credible, as tl1e evi(le11ce re•leals tl1at tl1e an1e11(l111ent (focun1e11ts could have been 

obtai11e(l b).r St)llnti Point~ h_ad J\/lr. Ergen a11(l ]\/lr. f(iser in_dicated a11 interest in_ re\rie\\rir1g th_en:1 

Ov'er the \veeke11d.51 'I'l1ere vvas alSl) i10 ev-i(lence intrt1(l11ced that J\r1r. Kiser or ]\1r. E~rge11 matie 

50 Jan. 13 Tc (Erge:n) 43:17--44:8. 

51 -w11er1 co11tror1ted at 'Trial vvith the infor1natio11 t11at !v1r. Kiser had bee11 told by Sotmd Point that it could 
pote11tially obtain t11e doctur1er1ts for I\1r. Kiser's revievv~ 1V1r. Ergen blarned ?v1r. Kiser~ testifyi11g, "'I'rn disappoi11ted 
that [Kiser] ans\vered no .. , . 1'hafs 11ot tl1e \VH)' I \vould l1ave do11e it." (Jan. 13 'Tr. (Erge11) 262: 13-263:8.) 
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an)1 effort to disc11ss the proposed ame11dn1e11t with a11;r of tl1e other Lenders. \Vhile the Delitors 

argue that these actions on tl1e part of J\1r. Erge11 rev·eal that, \vitl1 respect to LP Debt, J\1r. Erge11 

\Vas 11t)t interested i:n actir1g like a traditi()llal creditor, it is \l\ft)rtl1 r1c)tin_g tl1at tl1ere is 11t)tl1ir1g that 

requires a creditt1r to s·uppt1rt a for-beara11ce reql1est. rrhat J'vlessrs. Kjser and E~rgen failed tt1 

testi(y tr11th:fi1ll;r about tl1e reasons for the '"no~~ vote is significant~ ho,,rever, ai1d it is part of a 

troubling pattern of 11on-cre(lible testimon;1. 

4_ Tl1ere ''might be some trt1tl1'' to tl1e Press Rer1orts of Mr~ Ergen's 
Ligl1tSq11aretl Li:~ Debt P11rchases 

After SPSO purcl1ase(l J\11r. Ical1n's $247 million (lollar position in tl1e LP Debt~ Tlie 

De11ver Post repc)rted tl1at J\'ir. E,rger1 h_ad ·~s:natcl1e(i up" $350 rnillior1 of I_,ig]:rtSc.1t1are(l debt. Tl1is 

article pro1n1.,ted a11 email frt1n1 (~iar~r I-lr)ward, a DIS1~1 Eioard n1e1nl.,er, to Stantt1n I)odge~ !)ISI-l's 

(}e11eral Counsel, and t\vo other rnenibers of the DISH Board~ asking if the story \\1as accurate. 

J\1r. Dodge~ s J\11ay 16~ 2012 e1nail reply~ on vvl1ich he copiecl the ei1tire DISH Boarcl~ inclu(li11g 

ivir. Ergen~ stated, ·~furtl1er to ga11r' s eir1ail belovv a11d si:nce a11otl1er b()ard rnen1ber int1tdred abc)ut 

tl1e recent press repl)rts regartiing I_.ightSquared -bt1nds, I v1/anted tl) sen(l a brief r1ote to the full 

board. [,_r]he company [DISH] did 11ot buy any LightSqt1ared bo11ds.~' 

Notably·, J\1lr. Do(lge ~ s reply did not address tl1e clirect <.1uestio11 ()f \vl1ether J\1r. Erge11 had_ 

purchase(i I_..igl1tSq uared debt JJersonall)r anti tl1ere is 11t) ev'idence t11at a11y rr1ern_ber t)f the DISI-1 

Eioard fl)ilovve(l l1p in l)rder to receiv·e a clear respt1nse tt1 tl1is q-uestit1n~ cor1siste11t \\1ith tl1e 

fiduciary dt1ties ovled b)1 the DISH directors to exan1i11e wl1ether tl1e p11rchases may 11a"\1e liee11 a 

corporate oppc)1iu11it:y·. vVhile tl1e Court \\1ill not inse1i itself in 1natters ()f DISH corpc)rate 

gcY\.ren1ar1ce tl1at are tl1e pro\1ince ()f DISli and its sl1arel1olders~ t11e (~(lurt \\rill infer fron1 this 

ir1actio11 that the rnern-bers l)f tl1e DISI-! Eioard~ \V-ht1, fro111 press reports, -hat11nore tl1a11 an i11kling 

ofNlr. E.rgen~s r1urcl1ases~ Vlere tacitly acqt1iesci11g to Nlr. E.rgen~s foray into L.ightSquared~s 
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capital str11cture, a11d they did not see fit to do11ble check the co111orate opportunit:yr ql1estio11s it 

obv·iously raisecl. J\/lr. Dodge's reply' re\1eals tl1e appare11t attitud.e ()f men1bers of the DISH 

Bc)ard an(l senior 1:r1anagen1errt t11at, \vh.ere ivlr. Ergen \vas ct1ncen1ed~ it v·vas best riot to ask a l(lt 

of q·uestio11s ar1d tt1 let l1im co11d11ct -his b1tsir1ess as l1e saw fit. 

Nlenibers of DISH senior 1nanagen1e11t also first lear11ed fro1n tl1e press of Jv1r. Ergen~s LP 

Debt purchases~ n1ade tl1eir O\\ll1 inquiries tc) J\i1r. Erge11 directly, and \Vere rebuffed.. i\fter l\tir. 

Erger1 did :not pr()Vide t11err1 vvith_ car1did aris\vers~ they' alsc) di(l riot int1tdre furtJ1er. Specifically~ 

wl1e11 JV1r. Dodge cr)nfro11ted 1\/Ir. J~.rger1 abl111t a press report of 11is purpt1rted p·urcl1ases of the I_.p 

De lit, Nlr. E.rgen respo11ded, coyl)r, tl1at tl1ere "1night lie so111e trt1tl1~' to the re1101t. 52 'I'here is no 

e\ridence that J\/lr. Dod.ge 1nade furtl1er inquir;1.53 J\i1r. Culle11, \\1ho, as Executi\le \Tice Presi(le11t 

of Corp()rate Dev'el()pn1er1t, 1ea(ls DIS I-I's strategic acc.1 t1isitic)r1s arid is co11sidered to be "Ergen_' s 

clt1sest Cl1nfirlante t1n all tl1ir1gs v1/ireless/~ alst1 aslced J\r1r. E~rgen about the reports of-his 

Ligl1tSquared del.,t p11rchases but \Vas only al.,le to elicit confim1ation from I\llr. Ergen tl1at tl1ere 

eitl1er "is" ()r "n1igl1t be" ~'so111e trutl1n to the repo1is. 54 At Trial, J\1r. Cullen ack11ov\1led.ged. that 

l1e OYVe(l fiduciary' duties tt) DISf1~ but testifie(l th_at, t1por1 learr1ing of J\'ir. E,rger1's lJurcJiases t)f 

LJ> Debt, he (i) dirl 11t1t ask ]\1r. E~rge11 \v-h;1 I)ISl-I vvas not btlyTing tl1e tiebt, (ii) tiid 11ot ask i11-

11ol1se cou11sel \vhetl1er tl1ere ~'as an issue \\1ith I\llr. Ergen n1aking a personal in,restme11t in the 

52 Jan. 13 Tr. (Ergen) 116:3-22~ 118:23-1I9:19. There also no evidence in tbe record t11at l\.1r. Ergen ever told 
J'vlr. Dodge that J\Ir. Kiser 11ad investigated previously \vhether DISH could purchase t11e debt and consulted on that 
topic Yvith Sullivan & C~rorrl\VelL 

" -~j .A.t Trial~ in response to a question frorn t11e (~ourt about ,vJ1ether no stone 11ad been left unturned to find a 
'Va)' tor DISH to pa1ticipate in pluchasing 1.ig11tSquared Debt, J'vlr. Ergen testified t11at, before an}1 trades closed, 11e 
''h ' . ., . h ~1· D d . . 1 . ,, d d. . [J\1 D ' - h ' d . h "d l · '::!'°'a ~on""l\;':":l .. ~~1 at•on· l:"l.-1.. 1 r ·y g'"' '::lnd 1tY"a~1 ··Ls "l1 'n"' p1···ta·n~·no· 1i-•nat ·r o'"'gp• ~~ 0 ~v~ ~"'I~.l;.. outs1 ~ ,--,,'"1-.~,nsc-.. . o.l! C ;_ vl-!~ ·'- ;_ V>' L ! . , l. \,; 0.A ;_ . .-v,- ~ >., .µ! .. ~ ~ .,-. ! 0 L;_ . .. , lt,_ ... ~J C .._,1_,,"\,; . v1f L ! ., .\,; "-'l.\..l , ..__, 

hirrJself as to \v11ether there \Vas anyT opportunit}1 for DISH:~ (Jan. 13 Tr. (Ergen) 243 :7-19.) T11is testin1ony is 
inconsistent vvith all other evidence in t11e record t11at J\Ir. Ergen checked solely Yvith l\.1r. Kiser, \v110 checked vvith 
J'vlr. Ketc11um and \Vit11 Sl111ivan 8z.: t;rcnn"'1ell~ before purchasing l_,P Debt. 
54 Jart. 17 Tr. (C'.ulle:n) 117:8--18; Jan. 13 Tr. (Ergen) 116:3·-22. 
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debt~ and (iii) did i1ot take ai1:yr ster1s to deter1nine ,,rhetl1er 1v1r. Ergen~s purchases vlere a 

. 55 corporate oppo1iu111 t)r. 

Togetl1er~ tl1ese en:1ails a:nd corr\rersatior1s re\1eal a striki11g lack of ca11(lor 1Jet\veer11v1r. 

J~.rger1 an(l 111ernbers t1f J)ISl-!'s l)oard of directors ar1d ser1ior n1a11agernent. 111 addition tt1 

den1onstrati11g that 1v1r. Erge11 directed the actio11s of the DISH Board, as stated by one of its 

men1bers, 56 the ii1q_t1iries (or lack tl1erec)f) pc)sec.i to I\1r. Erge11 also suggest that tl1e DISH Bc)ard 

a11(l se11ic)r executi\1es rnay' 11ave bee11 lir1cor1cerne(i a1Jt)llt l\1r" Erge:n 's perSC)Jla1 I_jgl1tSq uared 

de-bt 1)urcl1ases (a11d later~ 11is I..,f~1\C: 13id) becal1se tl1ey- -hat1 co11fider1ce that 11is strategy· vv·o-uld 

inure to the l.,enefit of DISH. Ilegardless~ it is 11otal.,le that there vvere no further i11ql1iries; i\1r. 

Erge11 testified at Trial tl1at, apart frc)1n I\1essrs. Kiser, Ct1llen, and DC)(lge~ 11e did_ i1ot speak to 

an-)1011e regar(ii11g l1is I.,P Debt purchases ltntil t11e ivia).r 2 boar(i presentation. 57 

''If we can "t be sure the con1panv can bu·v Q Q ~ then I a1n interested to 
of ., 

increase n1y IJosition'' 

_After h.is i:nitial purcl1ases i11 ,A.pril ar1d iviay ()f 2012~ ivlr. Ergen (iid :not JJursue a11y 

pl1rcl1ases of LJ) l)el)t until ()ctol)er 4, 2()12. Arou11t1 that time, I'vlr. E~rge11 asked J\r1r. Kiser to 

cl1eck '"'hetl1er the restrictions on DISH~ s al1ility to acquire LightSql1ared del.,t had changed as a 

result of Ligl1tSc.1uare(l ~ s bankruptcy filing. i\fter I\1r. Kiser Y\rrote to l\tir. Ergen tl1at he could not 

get C()J1fin:r1atit111 t11at t11e restrictic)JlS 011 DISI-1 purcl1asi11g tl1e (lebt 11ad fallen_ avva)', l\1r" E,rger1 

55 Jan. 17 Tr. ((~u1le11) 143: 1-24. In i-\pril 2013, DISH spokesn1an Bob Toevs a1so sent several e1nails to Ivlr. 
Erge11 and several se11ior officers, inc1udi11g 11essrs. (~ullen, Dodge, t;la)rton, and Jeff Blun1 (a Senior \/"ice Preside11t 
and Deput~l Cienera1 (~ounse1), about a ne"'rs article discl1ssing DISH a:n1assi11g l_,ightSquared debt thrcn1g11 Sound 
Poi11t~ and 11oti11g that Toevs '"11as not con1n1e11ted." (PX0393; PX0407~ PX0408.) J\Ir. Toevs' April 2, 2013 en1ail 
refen·ed to past coverage on tl1e vers/ san1e issue aJ1d had links to 11e\·vs stories dati11g back to l\.1ay 2012. (PX0393; 
I)X0408.) No evide11ce \Vas provided that any of these top DISH executives respo11ded to the e-n1ail to inqttire 
·ur}1 -"t:-..e1· !'v11· E:roe11 m· . ±'a-'t --.,a-, b"v1'11g t11-" LP Debt n _._i;::. __ a _._, . • b . ·- l: Vv l'. ~ U-J . _, C· _ . . · • 

56 DISH's i11depende11t director~ J'vlr. (J-oodbarn, ackno,v1edged 11r. Ergen's don1ination of the DISH Board. 
Vv11e11 asked if'"[i]t "'ras [11is] vievv tl1at nobod}r else [on tl1e Board] cou1d act ii1 an independent \Va)r of t;harlie," ~llr. 

~ .~. • r - n ~ - ~ '"' t - 1 ~, '"1 .. ~ - - · / '"1 .. t 1 ~-,; T•:::i. ·::i. P.t 'l ,--,, - l -"'\ 11 ' - ' L .. , ' b ( , d1 d d ,, [ ]h . '' (PX(- 76,_, '(" d1 N d D ' ,...~ 3 ~ ~ ~,., ~ ~ -.:roo JaJ11 _._ es_1:-.on e , ._, _ at _,_~ cc 1 rcct. .- J / \ _JcO Ja1 .1 . c vu u .. ~lJ. _; at "-"~- . . Lj L.i • .J. / 

Jan. 13 Tr. (Er}ien) 116:3·-22. 119:20·-24. 
~- ....... -· , 
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responded~ "'[i]f \\1e ca11't be sure tl1e con1pa11:yr can bu)1 then1, tl1e11 I an1 interested to increase my 

position at the 75 lev·el at least u1J to a 33?10 o\v11ership lev·el of the class."58 

This staterne:nt b)' l\1r. Erge11 establish_es t11at, at least as ()f that n1on1e11t i:n tin1e~ tl1e 

preferred purchaser f)f tl1e LJ) I)ebt \Vas I) ISl-I. l\1r. Kiser' s testin1ony tl1at the reast1n for again 

cl1ecking the C~redit 1\gree111ent \Vas to confirm tl1at tl1ere \Vas no corporate oppo1iu11ity for DISH 

'Vv'as 11ot creclible ai1(l is not CC)11sistent \vith tl1e precise 'Vv'ords of J\1r. Erge11' s c.iirectiv'e. I11 fact, it 

v·vould appear that there di(i exist a JJath _for DISI-1 t() becon1e a I_,en_der llntier tl1e C:re(lit 

i\greernent: the (~~redit 1\green1e11t~ l)y its express ter1ns, contains 110 restrictio11s 011 affiliates t1f 

Disqualified Companies l1ecorning Lenders. 'J'l1e Court \Vas presented ,,ritl1 no evide11ce tl1at tl1e 

DISH Board 'lvas in fact a\vare of tl1is and co11siderec.i \\/hetl1er to create an affiliate to purchase 

I.,P Debt, tl()f an-)' otl1er evidence to support tJ1e conte1rtior1 tJ1at I\1r. Erger1' s f()cus v·vas on n-iakir1g 

sttre tl1at 11e \\1as not l1s-urpi11g a I) ISJ-I corpt1rate t1pportur1ityT. 59 -Not\vitl1star1dir1g, frl1rn J'vlr. 

Erge11's cl1oice of vvords in ii1qt1iri11g about \\1hether DISH could purchase tl1e LP Debt~ the C~ot11i 

can reasonably dra\v an i11ference that J\.1lr. Ergen's oft-repeated state1nent that 11is inv·estrnent \Vas 

C()llcei\1e(i t)f ar1d al\vay'S i11ter1ded to be p11rely' f()f perst1nal ptlrp()Ses v·vas n_ot trutl1ful. It is clear 

that [)JS1~1 \?V'as the preferred purchaser. 

1\.fter Nlr. Ergen decided to acquire~ tl1rot1gh SPSt1, at least a 33 r1ercent stake in 

Ligl1tSc.1uare(l debt, J\/lr. Kiser asked l\tir. Ketcl1un1 to track 'lvhether SPSO 11ad a blocking 

58 PX-0'"'14-• ./ .L. .). 

59 J\!lr. Ho\vard, one of t\vo independent board men1bers on the Specia1 (~on1n1ittee formed by the DISH Board 
of directors on l\.1av 8, 2013, testified t11at vvhile tbe Snecial (~on1111ittee 11ad been advised bv Ivlr. ErQen of "11is 

..., c , '"' l.: ..., ... ..:i 

vievv~' that tbe t;redit Agreement precluded DISH fron1 acquiring l_,ightSqu.ared securities, "[t]he Specia1 (~cn11111ittee 
"II - "" ~ r - 1 P ... - {_..,.. •::i. ,--,, ~ . "i-. ~ . - -1,,--,, - .,. - - "" ~ 1r • - "II ,..-r .,. "i-. c - {_..,. '"ii ~ ... ":), - 1r -1 ... ":), - .:_..,.- • - r - "' {_..,. -: -: - -d .d ' h 1 . d. h ' .. I . 1 ,.., ' d.. l d h . ,. ! not, !le\.\ e' .. ~1, r.....,ac u ...,enc ..is1cn regar 1t._g vv !et!1er tile _.-! 6 ._t~q..iar.....,"-i 1... H . .:. lt ag! 1;.,;.em.....,nt 1 eso \ e t ....., 1 ~~ue ... , 

(PX0768 (Hovvard Nevada Affidavit) at 4i 17.) 11r. Ho,vard also testified at 11is deposition that t11e Special 
(~ornrnittee 'vas interested in detemJining vvbet11er t11ere vvas a vvav that DISH could 11ave bol1g11t l,P Debt 

'- __,, '-

no~ri th standi:n g the transfer restrictions. (Ho,vard Dep. 204: 14-205: 15.) 
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r1ositio11.60 J\lthough I\llr. Ketch11m initially testified that 11e did not recall discussing vvitl1 i\1r. 

Kiser the ac<.1uisitio11 of a blocking positio11~ he later ad1nitted tl1at 1\rfr, Kiser told. him "he 'lvas 

·ver)' irrterested in traci.~'.ing \vh.etl1er or riot SPSO l1ad a blt)ckir1g position \vitl1 respect to 

I_.-ightSql1ared.''61 J\r1r. l(etchttrn \Vas 11t1t a credible -\vitr1ess 011 this point and mall)' otl1ers. 

6~ J\tarch 28, 2013: ''you just bougl1t a s11ectrum con1pa11y'" 

When asked about tl1e desire for a -block:_i11g position, l1otl11v1r. Kiser and Nlr. E.rgen 

testifiecl that 33 percent O\\rnership of the LP Debt "\i\i'oulcl 1Jrov'i(le SPSO, and tl1erefc)re I\1r. 

Ergen_, "\vitl1 a ''blocking" pc)sitior1 sucl1 t11at SPSO could er1force "certain riglrts'~ during t11e 

l1a11kr11ptcy procee(ling.62 l-!ov1/ever, neitl1er 1\/Ir. J~.rge11 nor l\1r. Kiser vvo·uld atin1it to an;1 

i11tended li11i.~:age bet\vee11 ol1taining a blocJ~:i11g r1ositio11 in LI) Del1t and a n1ak:_i11g a l1id fur 

LightSquared, C)r ho\\/ the former could pave the "\i\i'ay for the latter - DISH' s acq_t1isitio11 of 

I_,iglrtSc.1 t1are(l spectrurrt 63 

60 .t-\s Defi.~11dants point Ollt~ t11e tern1 ·~blocking positio11" refers to acquiring one-third of a debt issua:r1cc, bl1t it 
does not for1nal1y ••block'~ anyihing. Section 1126( c) of the Ba11kruptc}1 ('.ode provides tl1at a c1ass of creditors is 
deen1ed to have voted i11 favor of a plan of reorga:r1ization if tvvo-tl1irds in an1ount and more t11an one-11alf i11 11lrn1 ber . ~ 

of sucl1 creditors votes iJ1 favor of the plan, n1em1ing that a ciass of creditors v.,rit11 more tl1a11 011e-third iJ1 an1ou11t 
voting to reject a pla11 will not be an accepting ciass. 

61 
Defi.~11dants en1phasize that 1\/f r. Ergen turned do\v11 t11rce offers to pu.rchase large a1nolrr1ts of l_,P Debt on 

October 9, 2012 (vvhic11 pluchases vvould have given l\.1r. Erge11 a blocking positio11) becal1se t11e prices \Vere too 
11ig11 as proof that SPS()'s purc11ases of l.,P Debt vvcrc t(1r investn1ent purposes only« T11e (~cnut find t11at this fact 
onlv proves that ~llr. Ergen 's acquisition strateQ>iT n1av not '\.1et have bee11 fbJlv forn1ed at that noi11t i11 ti1ne. a:r1d thus, 

y/ IL .f.,_ • l,,..)or' .,.I ..) .,. J..: .-' , 

11e \Vas ii1 fact acting pri111arily as an investor in t11c fall of 2012. 

62 (Jan. 10 Tr. (I<iser) 47:22-48:105 56:11-·14; Jan. 13 Tr. (E:rgen) 172:10·-174:2; DX047.) J\!Ir. Ergen testified 

••)I· ., .. r-; _ k- 1 i~• :'"_}. -. "l - 1 - _.,,• ,(""t. •)I- Tl:'i. :::.,· l:'i.r"t.· t- - ' ·. ""'i \l'I. •)I • ·- T -~ ,(""t. •jo··T-'./ ' ~ ' "{":Jo.• r"t.,(""t. ""'il:'i.> P, . .ff: ., - l DI,...1II 1 E - ,.., l 1 ] . ,,- .. . ] lutntl _ :'l emp11aSlZl. .1C\\, _ 0 __ anl _.vflO~tar . luv1::- t>X.1:: ..... u.,et t 1lS lOuU·-tO··O\vll stratt.0 )i JJ1 vt 1v1 .... aS1::-S ---
na111ely, DI-)SfJ and Terrestar --- \vhere acquisition of a block:ing position in the debt facilitated an acquisition of t]1e 
. -~-~:'"_}.*·· .- - ~ 1 ,. - '. .- *· ..... , '" o·li·11 c., '" - ..... - -."'''"" ... ; o· - 11 1-- ·pi i::}. t - ::.. •:1 1 - ':\ ;'·y..- t '.f·-.:---, '" - - • -i . Pl . . f" h - ., ~ I . h S - - .b h . h h DI,.., I I 1 assets ctt a c 1scount. __ ctllltl .ls ar0 ... n:;; t .. at t.rte pul .... 11ase ot . ..10 _ d. qu.a1...--,u uc ., .. ere .rt;pr1scs L 1::- st .. a.,eby t .. at _ . ~- _ anl 

:0 -. , "•)I· > '\ .- • l :1 1i"' - - > . - - ~ (.:\ • ·:' :1 - ~ 'J ~ ' , '\ • t I -. ; t" ""Ii"'" ' ~ ""Ii"'" :1 • l . 'f ""'i,, (.:\ I • , ~ 'l • . ~ ,j ' j \ • (.:\ - . + 'I E l ,...1 1 1 - 8 (5 P' . . f ~ P T . ' J.- . f [ \d D k N 1 
; 3, ~ 1 -· . Th " . _,c, 1c0tut .. a\ 1;:, pursuel .._)(;; o.c. ,· .t.L _ .au .. t1 .. s _ cs.·- .. 1a . .:S .. 11;:,. _, \. _ oc_ (.:t _ o. _..) .i (J pp, ~' _ , .1 _ .v Cout., 1s 

- ~ ""'i 1i -. ' l:'i. ii , . -. 1' ' ""'i :::.,- _ _ •)I • I ,("'- r-; • •r ,-., ~ ""'i. :'"_}. ; r 'I · " .( " . · . 0 ' , . ~ > .( ti· ::1!· > ' ' - ,("'- ""'i. :0 ' • O' "l:" l - T l:'i. -~ ~ ~ ., :'"_}. 1- . ·1· ., .d D ~ d ' - f f 1 . . h- 1 d. 1 . -- J l lS .... nc Lt11::-Ct tc CO.t1Sl t;.r eten ut1tS pa:'lt p! d1 .. ..tlCt.S dS proo_ 0 anyt 1U10 Ln t .. lS lTiddtJ ant, aCCOT 1110 _), g1v1::-s .. dJ _t. 
\veight to such coinpariso:ns. 
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It is clear from tl1e evide11ce~ ho\:v'e,.rer, tl1at such a strategy' l1egan to emerge by late 

J\1arch/earl;1 April of 2013. By' l\tiarcl125~ 2013, l\tir. Ergen i1eeded to purcl1ase another $112 

rn.illion of I_ .. P Debt to reach_ a blocki11g JJt)sitic)Jl. 011 ]\,1larcl1 28, 2013, lie i11itiated a trade fc)r 

$168 111i]Jio11 i~'lce an1t11tnt of L.1P [)el}t at 96 cer1ts 011 tl1e dollar---- al1nost do-ul1le tl1e price he 

i11itiall)1 paid for LP Debt i11 April 2012. Notably~ in tl1is trade~ he also sought to pt1rchase the Ll) 

Preferred Interests tl1at 'lvere bt1ndle(l \vith tl1e LP Debt at1(l offered to pa;1 betvv'ee11 92 and_ 95 

cer1ts or1 t11e dc)]Jar fc)r th_at - or ap1Jrt)xirr1atel)r $122 rn_illion -just S(), as ]\/lr. f(iser testified, J\'ir. 

t~rgen co·uld -havTe the ~·pri,rilege~~ f)f obtaining tl1at LJ) I)e-bt.64 1\t '!'rial, I\.1Ir. !~.rger1 conti11ued tr) 

deny the fact that he \Vas willi11g to pa}T that price becat1se 11e ~'anted to secure a blocJ~:i11g 

position~ instea(l stating that 11e bougl1t substa11tia1 an1ounts at close to par because 11e "lov'e(l the 

in_\1estrn_e11L"65 Not\vitl1sta11di11g~ or1 I\1arch 28~ 2013 - tl1e date l\1essrs" Erge11 and Kiser belie\1ed 

tl1ey- -hat1 achie\'ed their inte11tied goal of ol1taining a -bit1clci11g 11ositio11, prl)Virlet1 the trade 

closed66 
--- Jv1r. Ketchum sent an e1nail to I\.1Ir. Kiser~ stating '"You just bougl1t a s11ectrum 

company·.'~ Later in tl1at same en1ail cl1ain, J\11r. Ketchum 11oted i11temally to his colleague~ "\ve 

6'7 llovv control the CC)Jr1pany." , 

B~ l\'11\ l~rgeri 's (~011cluct in the Si->ri11g of 2013 l~stablishes that lle \\1as Acting 
for DISH 

]\/lr. Ergen acktl()\vle(lge(l at Trial th_at his l,igl1tSt1l1ared strateg)' bad cl1anged as t)f ,A.pril 

2013, J\r1r. E~rgen testified that, at tl1at time, -beca·use of changes i11 the -\vireless ind-ustry ar1d at the 

F'CC, he sa~' a "'~ri11do\\1 of opportunity.'~ He stor111ed looking at Ligl1tSquared as a del.,t 

,._- Ll_ 
" . 

65 

66 

Ja:n, 10 'Tr. (Kiser) 136:7-14. 

Jan. 13 'Tr. (Erge11) 174:3-18. 

~, ~,p.1i- • ii , ... '")'Ii-~ • I -.:1 ')-i'1 Cl. I c -Y r'I. • . l ~ ~ ij ii '"ii ~ t .. ~. ~ ~-.. ,--,, Cl. '"ii , Cl. , - T - -Y c ~ _, 'Ii-A f. 1 . f' 1 ,_, h ~1- . ,.... 8 2" 13 b '] . . . ' ,. . h . ~ ~ .. ~t ort ,_ l!l ootnctc _._., 8jl, a, t ....., _ aj_....,_n "-'t, l_, • U1Ai 1;.,;_d dad1;.,;_ n.:.!l1a1n.....,"-i op.....,n tor se\e_._a,_ n1ont !S 
after'-"1ards but never c1osed, and ~11r. Ergen does 11ot o-vvn t11e I.1P Debt that \Vas the su~jcct of t11is trade. Regardless, 
J'vlr. Ergen's April 2013 trades brought 11i1n to a ~'blocking position.'' 
67 PX0385. 

10
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in,1estment and began to ,rievv it as a pote11tial acq11isitio11 candidate.63 JV1r. Erge11 testified tl1at he 

ha(l a ge11eral t1nd.erstand.ing of the Exclusi,,rity Stipulation at1(l belie,,red tl1at if he 'lvante(l to n1ake 

a bid for l,igl1tSt1l1ared~ he \vould l1av'e to (lo so 1Jy Ju1y"69 I-le 11ired \"\lillkie Fan4 as ba11krl1ptcy 

co·u11sei becal1se, in 11is \Vf)rds, "'J do11~t need then1 for an i11vest111ent, b·ut J r1eed tl1e11 ifI~111 going 

to reach out, if I'm r1otentially going to look at Ligl1tSq11ared as an acquisition. "70 

lo $320 n1illion of LP De-bt at 96 (~ents 011 tl1e D<Jila:r and 
(~Oltfiflence ir~ tlte (~:ollateral 

·1~11rot1gh fo11r separate trades entered into l1etvleen i\11ril l~ 2013 ai1d i\pril 2t), 2013~ Jv1r. 

Ergen, througl1 SPSO, purcl1ase(l apprc)xi1nately $320 million of LP Debt at 96 ce11ts 011 the 

(lollar. These \vere th_e fir1al purcl1ases t)f I.,P De1Jt con:ipleted 1Jy SPS(), brir1gir1g its tc)tal 

t1\?\rnership of I_.p l)el1t to approxirnately $844 millir)n i11 i~'lce v·ai11e, tl1e face an1ol1nt it still o\vns 

today. "'rhen asi.~:ed about 11is substantial purchases at 9(-) ce11ts 011 the dollar, JV1r. Erge11 testified 

tl1at 11e "vvas \1e01 conficle11t in the cc)llateral" and, as a result, 11e bougl1t vvl1atever people \\1ould 

sell at tl1at JJrice 1Jeca11se be "felt t11at it vvas a great irr~./estrr1er1t. "71 

Nt1ticeably abse11t frr)rn the pict11re paintet1 l1;' J\r1r. E~rgen's testi1no11;' is the fact that 

Sl)S()'s i\11ril 2013 acquisitions of $320 million face a1nou11t of LI) Debt at 9t) cents 011 the dollar 

(\\/hicl1 ga·ve SPSO more than 50 percent ov\1nersl1i1J of tl1e LP Debt) acl1iev·ed. by' indirectio11 

sorn_etl1i11g th_at it could :not l1a·ve acl1iev'e(l directly - tl1e creation_ of leverage for DISl-I to acquire 

68 Jan. 13 'Tr. (Erge11) 65:4-66:3. 

69 Jan. 13 Tr. t\'Ergen) 66:9-15 (" . .. a11d then there also 'vas the fact tl1at t11e bankruptcv vvas con1ing u.n in 
f.,._ / • IL .... f.,._ _t" 

Jul:y. i-\11d if I was ii1terested, I v.,rould have to ... - either you~re goi11g to malce a bid there or son1ebody else was 
going to. And vvl1ile I did11~t ki10\v in t11at ti1ne fra1ne that I v.,rould 1nake a bid, I kJ1e"'' that it vvotdd take tin1e to 
..._,. L- , 

prepare.~~). ·r11e (~ourt understands !vlr. Ergen's mention of the '"ban_kruptcy con1i11g up i11 July'~ to refer to t11e 
stip11lated date for tern1i11ation of tl1e Debtors' exclusive periods to fiJe a plan, vvl1ich \Vas approacl1i11g on Jtdy 15, 
2013. 
70 Jan. 13 Tr. (Erge11) 67: 1-11. 

. ~-· ~ 

71 T, ] '1 T (E "j - ·) .- 6 · ] 9-2 ~ . an. J r. _ ... r}_,en o . _ .J. 
~- ....... -· 
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L.ightSquared~s assets. It is withi11 the scope of 1v1r. Ergen~s broad autl1ority as cl1airma11 of the 

Board.s of Directc)rs ofbotl1 DISH and Ecl10Star to lead DISH ai1c.i EchoStar~s strategic 

acc.1t1isiti()llS t)f spectru1:r1 assets~ arid the ev'i(lence dernon.strates tl1at J\!lr. Erger1's C)1Jjective 

l1egir111ir1g in 1\prii 2013 incil1t1et111reserv'i11g for l)JSI-1 the optio11 tt1 l1id for L,igl1tSq11areti's 

spectrt1n1 assets. -\\1l1ile~ ii1 :Nia:yT 2012, it may 11a"\1e ·bee11 unclear e'.ren to iv1r. Erge11 ~'l1ether he 

"\i\i'as in,,resting in LP Debt for his ovv11 benefit or for the be11efit of DISH~ as of April 26, 2013 - a 

_ft~\V (lays bef(1re ivir. Erge:n f()rn:1ally prese:nted the op1Jt)1tu11ity to DISfl - th.ere is n.o dol1bt tl1at 

he v1/as acting for the be11efit of I) ISI-1. 72 

2Q '~l\!lr~ E~rgen 's substaritial interests in [,2 flebt arid preferrefl stock 
complirnent [sic] anJr ac<ruisition strategy'' 

1\/Ir. J~.rge11~s actions at tl1e [)ISE~I and E~cl10Star board meetings heit1011 !v1ay' 1 an(l 2, 2()13 

--- sl1ortl)1 after SI)SO olitained its blocking i1ositio11 and DISH con1pleted the J\pril 3 Capital 

Raise - further rfY\Teal his inte11tion to benefit DISH b)r his debt ac<.1uisitio11 and pav'e the \Vay' for 

DISf1 to acquire I_,ig]:rtSc.1t1are(l~s spectrun:1 assets. /-\.fter disclosir1g l1is I"'P Debt acquisition. tc) t11e 

l1oards t1f I) ISJ-I a11d I~c-ht1Star ft1r tl1e first tin1e, I\/Ir. I~.rgen gave the I~.rger1 J>rese11tatio11, 

ii1dicati11g 11is proposal for '~any co1nbinatio11of1v1r. Erge11~ Ecl10Star, and/or DISH liased 011 

72 .t-\pproximately one vveek afl:er J\Ir. Ergen acquired a blocking position in the l .. P Debt, a11d at the sa1ne tin1e 
11e vvas co11ten1plating n1aking vvhat he has characterized as a personal bid for ljgl1tSquared's assets, DISH issued a 
series of notes tl1at raised $2.3 billion in capital (the ".~pril 3 Capital Raise"), approxin1ately t11e sa1ne an1ount as 
DISH's ultimate bid for 1_,ightSqu.ared. DISH's press release tor tl1e April 3 (~apital Raise specifical1~l stated t11e "net 
proceeds of the offering are intended to be llsed for ge11eral corporate purposes, vvhic11 n1ay include \vireless and 
spect11nn-related strategic transactions." (PX0847; Jan. I 3 Tr. (Ergen) 178:4-179:2; PX0904; PX0906.) 
Defendants, lrr1der no obligatio11 to do so~ did 11ot provide a11y evide11ce regarding DISH's ii1tended use of t11e funds 
from the April 3 c:apita1 Raise, and Plaintiff5 did 11ot 1neet their burden to shovv that t11e intended use of the .~pril 3 
(~apita1 Raise vvas to pay for a DISH acql1isition of l.ig11tSquared~ s assets. -~ccordingly, the (~ourt \vil1 dra'\\T no 
inferences on this topic. The (~ourt has been inforn1ed that t11e notes issl1ed in con11ection '\\rith the -~pril 3 (~apital 
Raise re1nai11ed outsta11ding as of tl1e date of the conch1sion of 'IriaL 

'-• 
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company ii1terest~~ to acql1ire Ligl1tSquared's assets for $2 to $2. l -billion.73 Sr1ecifically~ tl1e 

Erge11 Presentation i11fom1e(l eacl1 bc)ard that J\i1r. Erge11's blocki11g position i11 the LP Debt could. 

l1elp facilitate a11y bid for l,igl1tSt1l1ared 's assets: 

l\,1r. E~rgen' s Sl1bstantial i11terests in L,2 del1t and preferred stt1clc 
cornpli111ent [sic] a11y acq_t1isitio11 strateg}r a11(l could. ha·ve 
sig11ificant influence in L2' s cl1apter 11 cases.74 

1v1r. Ergen u11derstood tl1e critical nature of tl1e ti1ning of a11;r bid~ and he testified at 'I'rial 

tl1at, gi·ven tl1e July 15 terminatio11 of tl1e Debtors~ exclusi·ve periC)(ls~ it "\i\i'as likely that 

I.,igbtSquared vVC)uld "begi11 explorin.g strategic alter11atives i11 early June if :no restructurir1g or 

sale strategy en1erges.~~75 J-Iis ttnderstanding \\1as that "anyl1ne co·uld con1e tt1 the C:t11trt to n1ake 

a11 offer for Ligl1tSquared, that that n1igl1t be a corporate opportu11ity for DISH ai1d for 

EchoStar. '~76 Because J\11r. Ergen recobrriizecl~ ho"\i\i'e\rer~ tl1at tl1e DISH Board v"\1as at the tin1e 

_focusin_g on_ tl1e pote11tial Spri:nt an(l C:lear,vire tra11sactior1s, bad JJerf()rn1ed n_o a11al)1sis t)f 

[,,igl1tSquare(l, and tiid r1ot a11tl1orize a bi(l for I_.ightSquared at that ti1ne, JV1r. E~rgen 11lanned to 

inake a -bid ~'perso11ally" to presen1e ~'optionality" for DISH a11d/or E.choStar to bid on 

...,..., 

I_,ig1:rtSc.1t1are(l assets. 1 ' I-re (lid r1c)t, 11()\Vev'er~ seel( ap1JrOv'al frorn eith_er boar(l to n:1ake a bid 

perso11allyT. 

'Tl1e E.rgen Presentatio:n states that tl1e proposed acquisitio11 vehicle \Vottld be "'N-e\vCo,H vvhicl1 "\iVould be 
"forrr1ed by ar1y corr1binatio11 of Ivir. Ergen, EchoStar~ a11cl/or DISII based or1 cornpar1y iI1teresL" (PX0867 at SPS0-
00011825), 
74 

75 

76 

~-, 

I I 

Ergen Prese11tation, 1))(0867 at SPS0-00011824. 

Ergen Presentation, PX0867 at SPS0-00011828. 

Jan. 13 Tr. (Erge11) 77:10-17. . ~-· ~ 

- ....... 0 . :'"_}. ,. · • , ':\-.. ~ ·· · , ........ - ,. :'"_}. 11 1- • · _ - o· - - .- ·p -i ... • ........ . .... :1·"' ....... t \r _ .... ~ t t-- ::1 - • ,. • - -· ::...- .. ·• ·p JVI E . . h 1 1 I . h S - 1. . ,... DISJI -~ ., -, . 1 C" . _L ,_. 0 t.1 .. s t1::.stLrnony tat .. c pu.rsuei... . ..10 _ t qucuvu as an a tt.Lnd.J ,e lOf _ .. l-' d1t. Spt11 .. t anl .lt;cl1~1 1!v 
• ,..,, li""ll -.,. i· ~ r-; _ i· "'jj""llQ· r r-; • (.:\ "T "ll""jj • ~ _ T" • · - 1i ; °" :-_}.,(""t. ~ • -~ ~ '. •] , . I ""Ii"'" l".("JI · I 3· T•)I • ::-:., • t . . . ~ ] 1 h h h 1 . ] d. 1 . ] h . - 1 'i'. PX ) 8 ; '"" 1E N i IJ . a ... q ... dslt10H:'l te .. l.lf0do- --- cl:'> Llv)i u.t11natey li... --- .. s Ct.ar o.n Lds polnL \.•-t,e __ ( .),:.. \. jJ.bvl1 .L t.vuCa. t;p,) a., 
135:23-136:3 (a DISJI bid for l.ig11tSqua:red could be a "'Pla:n B9

' if potential deal ~Tith Sprj~nt did not ~iork out), 
• c , " , ; ... ' - o·:'.1 ., -i :-_}. - ::.. ... -i - o· - -.- ·p -i.' I· ::..r\, ... v - . - 1i"' •p.(-.c. ·1p ..-\, . "" . . ., • ''"'"'~. . ... • '!'· ·• 40 2~ ] 4' A-; (JVI E - l , . - fi I . h s -. ' DISI-I d E 1 -· ' ., . ·1· .. 1 . ,/..,- ...... .) .L _.r0 t.n n1ctut. t 1t Dtu or . ..10 . d. qua1vu s spt; ... t_.un1 to p!v:'>vT\v _ ... an . _,c 1o~tcu s 0ptlo11a 1t.} 

1-o p~1·t.1···1·p,~t"')· T'~n ·l·~ Tr fETg;"·n) J R6·'1~ .. lx7·~o tr··he 1D·l~ '"ope11"'~ lt·o tt1"' c,p·t.1.on'i].lt··u .r.or I)ICI-I t·, tt1"' "'vtenr· r-1lc.·v . _a _ .... -·•Lv , • •u .. _ -· .... \· -··· 1;;._ _ _ ,..:_._, _ '-', ./.., \ ... . U ~ .. vU ~ ..• t _ . .. c •.. ·J JI ..• _~JI L '-'· .t. t;:.,~., ...•. Hv,.r 
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3Q lVlr~ :E~rge11 Makes a IJid l-[imself, Keeping ()ptio11s ()pen for llISll 

'1~vvo \veeks later~ on i\1a)1 15 ~ 2013 ~ i\1r. Erge11, lJ:yr 11is cou11sel, submitted ai1 u11solicited 

cash bicl for LightSquared's spectru1n for $2 billion78 on bel1alf of LBi-\C, \\rhicl1had11ot yet 

l)ee11 fon:r1eti. 79 The \vortiing of tl1e I_,B/\_(~ Bid JJrOv'ided C)JJtionalit)' tor D ISI-r to be tl1e uJtirnate 

purchaser~ stating tl1at tl1e ne-vvl;1-for1ned l:n1;1er vvo-uld l)e '\1\?V'ned by t1ne or tnore ()f c:harles 

E.rgen, affiliated co1npanies ai1c_l/or other tl1ird parties.~~so N-on~binding and exr1iring on iv1ay 31 ~ 

2013, the bi(l en1phasize(l LBi\C's '~v,1illing11ess to fu11(l the Purchase Prices~ on a noll·-rejun(/ctble 

bclsis, prior to receiJJt of F(~(_~ anti I:nd11stry Can_ada appr()Vals an_d aut11t1rizati()JlS " , . ", 81 arid it 

e~xplicitl;1 stated tl1at tl1e cas-h pl1rcl1ase price of $2 biilit1n cordd be l1sed to pa;1 t1ft~ tl1e LJ) I)ebt. 

\i\lith its laci.~: of conditio11alit:yr and offer of casl1 consideration st1fficient to pay off the Ll) DelJt in 

full~ the LBi-\C Bid accc)111plisl1ed the objecti\1e, set forth in t11e Ergen Presentatio11 given to t11e 

DISI-r Boarti less tl1ar1 tv-vo vveel(s earlier~ of propc)si11g a l)id th_at \vould "be 11igl1l)r attractive to 

stake-ht1lders ancl put press11re 011 L.12 fid11ciaries to ct1nsider [tl1e] proposai."82 

'I'he existence of the LBi\C Bid quickly 11it the i1ress. 1Jpon learning of the l1id, no 

n:iernber of tl1e Boartis of Direct()fS t)r 1:r1an_agen:1er1t of DISI-1 or E,choStar fonnally objected tt) 

l\,1r. E~rge11 l1av-ing n1ade a personal bid for I_.ightSquared's assets. 1\/Ir. C:l1llen, a top I)JSf-1 

exec11tive, stated tl1at 11e lear11ed of tl1e LBi\C~ Bid tl1ro11gh ne\vs reports but (lid not ask Nlr. 

Erge11 if l1e \Vas usurping a corporate op1Jortt1nit)r~ (fespite not being a\\1are at that tin1e that I\1r. 

78 PX0504. 
79 LBi\C '\Vas forrr1ed approxirnately t\.vo \veeks later~ 011 !v1ay 28~ 2013. 
80 I)xq-04 ·t C"'H L2 'iq 11 ,.,0 j \,). :::. ~] --- ___ t,\."t) " 

8 l PX504 (en1phasis in original). 
82 P'TOR67 ·:.-t ""PSO OOO] -l 826 ..(\_ - I Lt · ~- ~ -· - - - -· , 
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E.rgen had i1rese11ted the DISH Board vlith tl1e option to mai.~:e a l.,id. 83 'I'he t-::ot1rt can i11fer from 

tl1e inaction of DISH's Board and.1nanagen1e11t upon lean1ing of J\1r. Erge11's personal bid tl1at 

th.ey either (i) t1n.derstoc)d that the I.,BAC: Bid anti tJ1e strategy behin.d it vvere ultin:1ately' f()f th.e 

l1e11efit of l)JSf-1, even iftl1e ·bit1 \Vas n1ade byT I\.1Ir. !~.rgen perso11aliy at tl1at time or (ii) did 11t1t 

wisl1 to i1npede Nlr. E.rgen ~ s fo1"'\vard n1ove111ent on 11is O\:V'n liid, not\\1ithstanding tl1eir fiduciary 

obligatic)11s. 

4_ '"Yot1 a.re "'1a)' ahead of )'Our skis here'' 

()11 ivia)1 8, 2013 ( t)11e \veek ;;rior to tJ1e l,B_A(_~ Bid), tl1e DISI-r Boar(i J1ad fon:r1ed a 

special cornrnittee cor1sisti11g of tvvo directors independent of J\r1 r. E~rgen --- J\r1r. (}ootibarn a11d JV1r. 

Hovvard. Purs11ant to lioard resolutions~ tl1e Special Co1nrnirtee \:V'as vested \vith tl1e po\ver and 

authority' to: (i) re,,rieY\r and e\raluate (inclu(li11g any potential conflicts of interest arising out of 

J\'ir. E,rger1's JJroposal tc) t11e DISli b()ard regar(iing I_..igl1tSquared an.d l1is persor1al interest in 

L,lgl1tSquare(l) a potential l1id for L.igl1tSq11aret1 ar1d wl1ether such a bid vvas 111 the l1est interests 

of DISH and its sharel1olders~ and to discuss ai1d/or negotiate such a tra11sactio11; (ii) negotiate 

(lefi11iti v'e agreen-ier1ts \vitl1 tl1e parties cor1cerning tl1e tenns an.d Ct)11ditior1s ()f th.e p(lter1tial 

transactio11; a11d (iii) detern1i11e vvl1ether s11c·h terms an(l co11diti()ns \?V'ere fair tt1 I) ISJ-I. 84 'l'he 

l.,oard for1nall;r resolved that tl1e Special Co1nrnirtee~s at1tl1ority '\?V'Ot1ld expire 011ly upo11 the 

Special Comn1ittee' s "detem1i11ation~ in its sc)le at1(l absolute (fiscretion, as set forth in its \i\i'ritten 

r1c)tice to tl1e c:hairrr1ar1 of tl1e Boar(i of Directors'~ as lt1ng as a bid for l,igl1tS(1l1ared re1r1ai:ns 

viable.85 1\s it t1tmed t11tt, s-uch resol11tions \\1ere i1ot \?V'ortl1 the 11a11er tl1ey ·\vere \\1ritte11 or1. 

83 

84 

85 

J- 1,..,. ·1· ((' ., .. '43 2- 14~ ·er. an. / r. . _,1111en) 1 : .')- ~-: l'.l. 

PX0768 (Ho\vard Nevada Affidavit) ,-r 9~ PX0491 at DISH __ N'1{000000002-4. 

PX049 l at DISI-I_NY-0000000005. 
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'I'he evidence reveals that these ·board resoll1tio11s vvere quickly a11d flagrantly 

c.iisregard.ec.i. Despite being i11 existence for tl1ree n1ontl1s, the Special Con1111ittee vvas forced tc) 

\vorl( u11der a C()rr11Jressed tirn.etable becal1se of J\'ir. E,rger1's ir1terfere11ce vvitb its ability tc) begi:n 

its tasl(. lJpo11 lear11i11g 011 ]\1ay 2?~ 2() 13 of the Special (~01111nittee' s recent engagen1e11t t1f 

i11depe11de11t co11nsel~ Jv1r. Ergen l1l1shed its men1liers to hold off~ asking ~'l1y Special C~o1111nittee 

counsel vvas need.ec.i and cat1tio11ing that '~[y']ou are Y\ray ahead of your skis here."86 Sin1ilarly'~ at 

a l\1ay 31, 2013 1:r1eetir1g, J\'ir. E,rger1 suggested th.at the Special (~()rr11:r1ittee sh.ould dela)' e:ngagi11g 

its fir1ar1cial advisor~ as, i11 JV1r. E~rgen's vievv, there -\vt11dt1 ~'be little activity, if anyT, in tl1e co111ir1g 

'"'eek:_s" regarding a LightSquared tra11saction. 37 1\.fter dela)1ing tl1e rete11tion of its professionals 

ai1(l keeping tl1e con1111ittee i11 \\rhat I\1r. Ho\\i'arc.i later described. as a "l1ol(ling patten1~" l\tir. Ergen 

sud(lenly' re\1ersed col1rse i:n early Jl1ly'~ ltrging tl1e Special Cornrnittee to Ct)n1plete its evaluatit1n 

ql1ickly- ant1 tnake a reco1111nendation to tl1e [)JSE~I I3oard.88 

·1~11e existe11ce ai1d amount of the LBi\C Bid created a sig11ificant challenge to the Special 

c()lTilnittee' s task of e\1aluating a potential DISH bid. a11(l dete1111ining vvl1at terms and. C()11(litions 

v·vere fair tc) DISli" lTpon learr1ing oftl1e I,BAC~ Bi(i fi·on1 r1e\vs alerts on_ I\/lay 20 ar1d 21, 2013~89 

]\1r. l-Io\vart1 state(l tl1at 11e was s1n-prised~ as it '~\\1as [l1is] expectatit1n tl1at ~lr. I~rgen vvo·uld nt1t 

86 L1X0188, see also 1))(0767 ((1oodbm11 Nevada Dep.) at 102:2-103:15 ("'[Ergen] felt vve vvere n1ovi11g too 
fast as a co111l11ittee" given that the Speciai (~on11nittee was trs/ing to seek trading iJ1forn1ation fro1n 11i1n~ he had 
unsettled trades, and 11e \Vas tied tip vvitl1 Sprint ai1d (~iearv.,rire at tl1e time). 
87 PX0768 at~[ 25. PvVP, the fina11cia1 advisor to the Specia1 (~on1n1ittce, -vvas ulti1nately' retained on Ju11e 28, 
2013, after tl1e Sprint and C'.1carvvire dca1s 11ad failed to proceed. 1'lee DX0224 (e1nail fro1n ("Jar~/ Ho\;\/ard to DISH 
Board); PX0768 at~[ 33. 

88 

89 J\tI:c I-Icnvard stated that he \Vas not ::nvare that J\!Ir. Ergen had rnade a personal bid to put·cbase 
I 1. 0111-sap~ 1·"' ~ 's ·:.ss"'ts •11;t1·1 11. ·J-r c--=- -~oc1b'ir11 ... )t'\va·r-le i t 1 11~ in r··he up-1')1-.,, ~ (']1't1··1·=-s S -'.11YlT'.)b i1 "'Hfs ~ 1 "-rt on 11. ·J~ ··T 2 ·1 -'-c.-lL. 1uavU~ u,,_,_..,,.,_ '-•J. .. lV .. " Jl. ! (, •. H_ ..•. l l .t .. .<... ... l•LvU ._( 1;;,,_. l ... n.1 ..• .t,v,,_ a.t._ J.. iv.a) .. , 
20] '1 S1

l"" PX'07 f..)8 'tr iff]" -r-r,..,. ··c,11f'1:·nv:•d r··•n,)1-1-11"' Sp·=-··1":.·1 c·o·nyn;·l1+eP· ];a-d i1c,1- ·b,..,.e11 ')l-l\/lS"'l-l l-~f')nd- t1ad t1l-~r- 'tpp.,..)"',.'"C1 
• . J • . -<> . , u ( •. :i . J. .r .... 1,.; _ • _ • _ ...... , . .J.. •1- • ._uv 1;;. ,.,. u. .. _ .._ ... .... ..... .. . .• . . .... _ •1- . v , . •u. . .• . . . . ... ( _ J. L "1;;. ! 

of the I .. Bi\C: f}id. Irl. at~ 20. I-Ie also articulated his concern that, by :n1aking the bid, '"11r. Ergen \Vas :narrowing 
1-11"' s·· -~p:; ·a:11d ')b1·: ;1-·v· of' tt1:; s-.. D "'CJ. 't1 (""'\ 11n1n1'tt'· "''.'.> 1-0 flt11v ex··p: OT'" 't]ter1;~ t<\r"' "1 ...... ate "J]. "'"' t~or DIC1J-J f"() pp·r 'lle T~T~ t'·h respe •t . t v l. t. u •1 . _.. . ,,, .. • t ,_ ~ t. _ ( _A_ • .. • .. .t..t. . • _ _, . .. _ 1;;, ( .... . .. a .J. t.. ;:, ._, J:, t ci _ _ _ u . . . _, u... S n .. . .. . _ t:" 

1-o I ; --:.-11tc<q,..,).,."' -1 ~ s , ... e1·1 as 1-0 c·1"'fi·n·=- "11d 10.,. ne --:.-ot1»:.-t"' 1\.{r E1·g·=-·n's role -.r'.·th respe··t 1-0 IJIS'I-I'' "'t··r')t"' Y'vT r i •)t «r 21 , _,lbl .... u d•uvl, a vi- - . Iv.·- I::· a - I J. J.. -b '-'H v L. - . ·-·· 1;;._ . - - n'l ... - - -1,_, ... , . - ~- - - s Cl .. (1 vb,,, < 1.(,,, '1'-' Ii_._ 0 
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inake any LightSquared liid \vithout first discl1ssing it vlith tl1e DISH Board and tl1e Special 

Comn1ittee in orcler to get tl1eir approv·al, since an;1 such bicl could i111pact DISH' s O'Vv'n strateg;1 

\1is-a-\.ris I.,ightSquared. "90 

\Vhen aske(l v1/hether the Special (~01111nittee consi(lered 1"ropl)Sing tl1at DIS1~1 rnalce a l.,id 

for Ligl1tSq11ared's spectrt1n1 belo~' the amount of the LBi\C Bid~ i\1r. l1oodl1ar11 stated that the 

LBi-\C Bid "n1a(le it difricult socially· tc) do tl1at , , . [b ]ecause [Erge11~ s] put a line i11 the sa11(l ()11 a 

bi(l and vve're part of a~ you k11ovv~ a DISII board a11(l J1e ovv11s a n1ajc)rity of tl1e C()rr1pat1)r.~'91 

Pressed f11rther 011 wl1y it \Vl)lll(l be difficl1lt fl)f I)ISl-I to rnalce a bid ll)Wer than J\r1r. I~rgen's bid, 

:Nir. Goodbam explained that~ if :Nir. Ergen 11ad committed to a $2 billion bid vvitl1 no other 

bi(lcler prese11t, and the Special Cc)1n1nittee then bi(l $1.5 billion, l\tir. Ergen i11a;1 take '~a big loss'~ 

011 his debt in_\1estrn_e11t an_d ~'tl1at dt)es 11ot rnake a \lef)r l1appy cbai11:r1an."92 T11ese staten:1e1rts by 

ar1 in(lepentient board n1e1nber (len1onstrate that l\1r. E~rge11, as cl1airma11 of the I3oard and 

nlajority 0\\1ner of DISH~ exercised significant control. 'I'l1e S11ecial Committee did not 

dete1n1ine to bid at a lov\Ter price, as J\11r. Ergen 11a(l alread)r staked out the territory' \vitl1 a bid that 

v\;ould e11sure tJ1at l1e, as a substarrtial holder t)f I"'P Debt~ \vould be paid ir1 f11ll, a11(l tl() or1e v\;as 

interested 111 rnal(ing 11i1n l:tnhapp)' by- altering that. 

Fl1rtl1er1nore, although tl1e role of the Special (~01n1nittee i11cluded e-vraluati11g an)1 

pote11tia1 conflicts of interest~ the repeatecl requests of the Special Con1111ittee to J\11r. Ergen for 

in_fonnati()Il regardin_g l1is I_ .. P Debt trades v\;ere igr1c)red~ arid ivlr. Ergen 11ever pro\1ide(i tJ1e 

Special C:on1111ittee vvith tl1e reql1ested scl1ed-ule of 11is traties. .-rl1e Special <:01nrnittee' s stated 

reasons for seeking such ii1fo1n1ation \\1ere significant --- '"to assess 1v1r. Ergen~s cont1ict~ to 

90 Id. 
9l PX0767 (Cioodbarr1 Nevada Dep.) at l 00:7-21. 
92 P'ro·-'67 (('-oc,db·:.-m Ne-v" i" D·=-,...o -) a·t ] 1)0· 0 2 1 ci-l ·" . ./\. / / , 1 u... J... J_ ~ (t l (t _ C1!_ c I - . ~ ., .::. ~ ... l _ ~ J ~ 
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detern1i11e tl1e potential profit that JV1r. Erge11 \vo11ld inake if DISH made a s11ccessful -bid ... , 

ai1(l to assess \\1hether DISH should 11ave been entitled to pursue the co1-iJorate opportunity' of 

bu)rir1g I.1ightSquared (lebt before perrr1ittir1g l\1r. Erge:n to do so _for 11is JJerson_al aCC()lU1L"93 rvir. 

!-It1\?V'ard stated that l1e tiid r1ot recall ev-er 11earing frorn J\.1Ir. !~.rgen f)f 11is co-u11sel that the 

Committee's reqt1ests for i11fo1n1ation \Vere improper or tl1at I\llr. E.rgen had i10 ol.,ligatio11 under 

DISH' s cl1arter to bring potential corporate opportunities to tl1e attentic)11 of the DISH Boar(l~94 

y'et, ]\/lr. Ergen prov'i(led 11t) reasc)Jl fc)r leavir1g t11e Special (~()Jr1rnittee ir1 t11e darl( on_ tl1is ke)' 

011 Jt1ly 3, 2013~ 1v1r. Ergen se11t to the Special t-::omn1ittee and Da,rid :Niosk:_o\\1itz, a11 in-

house atton1ey and_ a Senior \Tice Presi(le11t for DISH a11c.i EchoStar, •.,ria e1nail, a presentatic)11 for 

th_e Special (~t)n1rr1ittee a11(l the DISfl Boa11l. 96 ln tl1e err1ail, J\'ir. E,rger1 stated, -~Tl1is is j L1st a high 

level \ 1ie\\1 f)f ligl1tsq11ared and its potential relation tt1 dish. J>lease feel free to sl1are vvith the 

board or advisors. Also~ not 011 here vvould -be the l"ossibility of freeing up at least t\vo of tl1e 

existing (fbsd/te1Testar satellites tl1at CC)uld possibly' be n1onetizec.i. "97 Tl1e presentation, (lated_ 

JuJy 8, 2013~ \Vas e11titled ''Strategic lnvestn1e11t Opportunit)r - I,-Ba11d ,A.ct111isiti()Jl, I,I_,(~. 98 It 

was deliv'ered tr) tl1e J)ISl-I t1t1ard t1f I)irectors by ]\1r. E~rge11 at a special 111eeti11g 011 July 8~ 2() 13. 

'I'he Erge11 Jt1l;r 8 Prese11tatio11 provided, for discussio11 pu11.,oses ii1 the co11text of considering 

94 

PX0768 (I-Io\vard Nevada t\f6davit) at i-1 16. 

I~~X0768 (I-fo\vard N-evada 1\ffidavit) at~[ 18. 

95 IlX0767 (Cioodbam Nevada Dep.) 92: 10-93: 15; 128:35-130:5); see also DX0224 (July 6, 2013 e1nail fro1n 
Hovvard to DISH board in "-vhic11 !vlr. Hovvard vvrites ''[f]or reasons better articulated by (~harlie, t11e special 
co1n1niitee l1as no furt11er insight into tl1e bond purc11ases 1nade by C'l1arlie's entity.'~)~ PX0768 (l!o\vard Nevada 
/\.ffidavit) at ~[ 17 ("I)espite repeated requests a:nd disctlssions~ !vfr. :Ergen never provided the Special C'o1nrnittee 
'\iVitl1 tl1e reqtlested doctunentation regardi11g his il1vest1nent il1 and o'\vnership of 1,ig11tSqtlared debt or preferred 
stock:.") 

96 IlX0927. 

97 Id. at DISH ___ PI .. ~N000003150. 
98 PX0928. 
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'"'hetl1er DISH vlo11ld r1articir1ate in tl1e LBi\C~ Bid, certain ,raluation ii1forn1ation relati11g to 

Ligl1tSc.1uare(l ~ s spectrun1 as of tl1at elate. 

1Jr1(ler a lin_e iten1 entitle(l "Irn_plied Net Prirnary' ,A.sset \Tal11e/' tJ1e Erge:n July' 8 

Presentatior1 lists a range of v·ai11es of l1etvv'een $3.341 l1illion ar1d $5 .213 billir)n, -\vitl1 a rnirl-

point of $4.277 -billion~ referring to 1v1r. Erge11's esti1nate oftl1e valt1e of20 iv1Hz of 

LightSquared ~ s spectru1n assets and_ its satellites~ exclu(li11g its 101v1Hz ()f loY\rer do\i\i'nli11k 

spectrun1. Untier tl1e J1eadir1g G'ln:iplied Sup]Jlerne:ntal ,A._sset \ 1 a111e~" t11e Ergen_ J11ly 8 

llrese11tation lists a rar1ge f)f \'al-ues of betvvee11 $1.833 biilior1 anrl $3. 783 bi]Jio11, vvith a n1id-

r1oi11t of $2.308 billio11, for \vhat it identifies as the total of (i) 5 .0 I\lIHz of "'Ileclai1ned lJnuseal.,le 

[sic] i-\ WS-4/' (ii) 5,01v1Hz ()f "Reclain1e(l I1npaire(l i-\ \\'S-4," and (iii) '~L-Ba11(l Dovv11link 

Spectrurn. '~99 TJ1e lrn_plied Supplerr1ental _Asset Value vvas ivir. Ergen 's estin1ate ()f (a) tl1e 

ir1crease ir1 valt1e of DISl-I's e~xisting spectr1Ln1 that -\vt11dt1 flo\v fron1 I)ISE~l's acq·uisitil1n t1f 

Ligl1tSquared~s s11ectrum, vll1ich would permit unusal1le ai1d impaired uplink i\ WS-4 spectru1n to 

be co11v'e1ied to do\\1nlink and (b) his ra11ge of v·alt1es for 20 1\r1Hz of LightSquared' s (lO'lvnlink 

spectrun:1. Ir1 oth_er \vords, tJ1e supple1r1ental value of I,ig]:rtSt111are(l' s assets to DISI-1 v·vas 

esti111ateti l1;' J\r1r. E~rgen to be l1etvv'een $1.833 billion ar1d $3.783 billil1n. C:t1rribinet1 \vitl1 the 

I1nplied N-et 1)rirnaiy i\sset Value of $3 .341 billion to $5 .213 billio11, tl1e total \ralue of 

Ligl1tSc.1uare(l ~ s assets in DISH' s hands \i\i'as estimated b;1 I\1r. Erge11 to be bet\\1een $5 .174 billio11 

an_d $8.996 billion~ \\rith a rni(lpoi:nt of $7.085 billion_. 

()n Jrdy 21, 2() 13, the Special C:t1n1n1ittee presenter! its ct1nclusit1ns tt1 tl1e I) ISl-I 13t1ard, 100 

reco1111nending tl1at DISH purst1e the L.B1\C Bid for $2.2 liillion, suliject to fi,re express 

99 Id. at 5. 
100 1\t this rneeting, PY\lP provided a r1ir1e-page presentation er1titled ''Prc_~ect Discus Surnrnary C'.011clusio11s" to 
tl1e DISI-I Board. (PX0929 at 2.) In a sectio11 captior1ed ';Illustrative \Talue of I)ISI-I's u-se Cases Related to 

( conti11u e(l,.,) 
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conditions, fot1r of \vhicl1 in1plicated further re,rievl and decisio11 rnaki11g l1y the Special 

Comn1ittee: 

(vTi) tl1at ar1y rn_aterial ch_an_ges to the terrn_s of tl1e bid ar1d/c)r _AP_A \\f()lll(l be subject to 
tl1e re,rie\v a11d appro,ral of the t-::on1n1ittee; 

(vii) that DISH \\/Ould_ acquire 011e hundred perce11t of LBAC~ tc) the exclt1sion of 
J~.choS tar; 

(\1iii) tl1at tl1e Committee and its legal and fi11a11cial advisors vvould re111ain i11\rol,red in 
all negotiations regarding tl1e propose(l transacti()Jl g()ir1g fon;va1li; 

(ix) tl1at the C:t1mn1ittee wol1ld rev·ievv a11d appro·ve the tern1s of the acq·uisitir)n by 
DISH of ivlr. Ergen's interest in LBAC; a11c.i 

(x) th_at the (~()Jr11:r1ittee expressl)' reserved tl1e rigl1t to t)btain all t)f the requested 
infor1nation regarding i\1r. Erge11's acquisition of del.,t ai1d/or other sect1rities 
issued byT I_ .. igl1tSql1ared as \\1eli as the right to evaluate 1"otential corpl1rate 

• • 1 fl l 
opportunity' issues.'"" 

E,ver1 tl1ough tl1e DISl-I board resoluJions pern1itte(l disbar1(ln:1errt of tl1e Special 

c:ornmittee 011ly llp0t1 the (~~Ol1ltnittee's O"\Vll decisit1n so it1ng as a bid for I_,ig"htSq·uared re111ainerl 

viable, tl1e DISH Board a·bn1ptly dislia11ded the Special (~01111nittee \\1ithout ad"\1ance i1otice 

iin1nediately after the Special Comn1ittee deli~lered its conditional appro\1al ()f the LBi-\C Bi(L 

Otl1er t11ar1 rviessrs. 1-!ovvard ar1(l Cloodban1~ \vho abstair1ed~ tl1e DISI-I Board's \l()te \Vas 

t111a11i1no·us. 102 (}11 July ?2, 2() 13, I)I SE~I agreet1 to -b11y- LJ3i\.(~ frorn l\!Ir. l~rge11 for l1ne dollar 

l l 1...tC' .,. .,,,.d- ~· t1 '"' p•~ rp R- rt - --l··dc"' -, '"T1 - ~ 1·:-it' '""' ' l··-, t' t1 '"' ·1 l·• -'t ""t-' p ,, -, -, •:; -, -, t1,,. t l '"' HV •:; c-,. t] ·p _,, .. gn_._Jq1 ... a1 .. , _._, tle vv __ epo cone 1 ... ..__,~, ne curnu ._._ rv..__, -va 1 ... 1;.,;_ o ile 1_1 ... ~ la.iv .. , 1 ... ~1;.,;- c._._~1;.,;_s .na.__ !l'-:v..__,r._._g..__, 1 .. , 
l_,ightSqu .. ared 1_,P acquisition is estirnated to be $4.4-$13.3bn:~ (Id. at 39 (DISH ___ PI .. ~N135).) 

l 01 d. - - h 1 (PX0716 at <JI-I_l,2_000973-·74.); PX0768 at ~ 47. i\ccor 1ng to I\1r. I--Io\vard~ because t _e Specia 
C'.ornrnittee had not yet :received the requested inforrnatio:n on J\!Ir. Ergen's purchases of I.P Debt, tlte Special 
( , . '' . fi d h E1 d - . l i b - J 1 - . ' . f . 1 fl. f . O.,.tJ.,.tJ1t··te:!\~.:\. .. 1-tJ .,-rrtJP· r·· e· 1'i1'tr *·~t·~t 1·t. J·:.c '"(~··1 111 -r1a~'!). :".JI to Ci1·np e·1-t:'~ct 1ts (~·\ra·u--1-l·)tJ o pi1t'·,::':li-r11·l ... ) -·on -1c·r··s o· ·ln·t_~.:-.r-:':list .. ,__ ,__ _ .. v __ _ L. ,__ ,_, . __ . • _ c . _ tJ.. (L _ _ u 1;;, ,1 _ u__ v _1;.:. . _ .l __ _ AJ . _ , l a ._ L _ . _ _ .1;;._ ._ a_ l- __ _ _ . . _ _ _ v. 1;;.,_ 

associated \Vith the 1,ightSquared acquisition? but rrtade clear tltat it \Vould continue to evaluate those potential 
f1 . ' k . ' ' ' ' l d ., 'd ~- i(' --011-.-- 1 ~ts .~ ... 1 .... ta p ·:::i.,n11"0JJr1atp ·:::i.rt.1i-1 on C"l~"' •ts ":),"""-.~- ·u"t-1"rJ "1.'Jl:T•Ji ~, c 1111·J "'tP"' · ( at 1 1.. J \.,; • \.,;' (t! l! .. , "'-_t' c ! . . .. , ._._ .... !._._ ! r! l ... , _._ ., 1;.,;_.,1(t! a u vvu~ l.;. l ..,., .. , . J • . ! - --'• 

102 PX0768 (I-Ioward Nevada t\ffidavit) i1,-r 49·-50; DX400. 1-fr. I--Io\vard testified that, at the tirne the vote \Vas 
taken~ he '"did :not believe tltat the Special C'.ornrnittee had co:rnpleted all of its \Vork: artd tlterefo:re did not believe that 

• , ), ~ - ~ -:':Ii 'I ... - ."'" ... ,::\, - ·:i. .... t "" :'.I! , , x . . , ,. 1 , 1 ·,. ·, "°' !v' - ... . ~ ... ... 1i"' -i !v' . 7f -i 'I ::i. ' .• - ,('.)l*·t ::i. . 1 -d b d. ' ., 1 ., . " PX0.76~ ,-r 50 0 T 1 "4 ""O·t~ 1>.f ., d- - 1>.f I--I - J lt s_ l0ll_._ 1;;, 1SDallCtvl ut tllat dillt.. _ '-· at ! , n. u__.} ..:.. , ,:.- _ .-, ! J. tJOO ,J.JID .J,_tu ! T. _ 0\vdfU sent a .vt-.__er 
to the DISI-I Board in \Vhich they reiterated their cortditio:nal :reco:rn:rnendation in favor of a potential I.ightSquared 
acquisition and stated that they did not recornrne:nd or endorse the disbandrnent of the Special C'.ornrnittee. Id. at ,-r 
52. No resportse to tltat letter \Vas introduced into evidence. 
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,,ritl1ol1t the Special (~01n1nittee e'\1er re,.rie,,ri11g the terms of tl1e acql1isitio11 agree111ent. 103 011 

July· 23~ 2013~ DISH a11nounced. its inte11tion to bid tl1rough LBAC for Ligl1tS<.1uarecl's 

104 spectrurn. 

'I'he Special c:on1111ittee hat1 l)een tiisbanded despite tl1e i~'lct that its co11ditir)nS ren1air1ed 

11nsatisfied; in partic11lar, tl1e Committee had neither negotiated llor appro,red the draft plan 

st1pport agreement or tl1e draft asset purchase agree1nent~ Y\rl1ich vvere filed. \\1itl1 the Court 

t()getl1er v·vitl1 tl1e /.\.d I-fc)c Secured Clroup Plan. on J11ly 23, 2013 105 an.d v·vl1ich. ex1Jlicitl)' stated 

that tl1ey' ·\vere s·ul1ject tt1 f11rtl1er r1egotiatior1s and apprt1v·ai l)y I)ISf-L 106 ()r1e nr)tal1le feat11re of 

the i\l)i\_~ incorporated l"}' reference into the I)S1\, ~'as its ·broad release of all claims agai11st Jv1r. 

Erge11~ DISH, EchoStar, at1(l SPSO at1(l conten1plation of the ft1ll allo\va11ce of the SPSO 

(~lain-i. 107 T11e proposal of s11ch. a release belies t11e assertior1s 1:r1acle 1Jy SPS() a11(l DISfl tl1at tl1e)' 

11a·\1e nt1 ties to 011e anr)ther and s·u1)ports tl1e i11fere11ce tl1at :Nlr. I~rgen a11d SJlS() \\1ere acting for 

DISH in creati11g a i1ath for DISH, througl1 L.B1\C~ to take over as purchaser, \:V'hile still 

] 03 Ho\vardDep. 315:10-316:3; Jan. 13 'Ir. (Ergen) 195:6-8. 

104 On Ju1~l 24, 2013, the Special C'.ornn1ittee \vrote a letter to the DISH Board expressing its surprise at its 
disbandrncnt and noting that t11e five conditions rcrnai:ned lmsatisfied. (PX0736.) On July 25, 2013~ l\.1r. Hovvard 
resigned fron1 the board, m1 action taken so stidde11ly that DISH rislced delisting fi:om the NASD,,t\Q. l)X0746; see 

· 1)xo74· ox~· .... ~, I -: . • " . ' • ii l.L':>O .L • l, ,- .) 1.,. 

·o-, ~ 
i _, 

The joint chapter 11 plan of reorganization filed on Jul~l 23~ 2013 \:Vas proposed by t11e Ad Hoe (:frol1p of 

106 
- - ·- T.( - • '.). 'l*"li •, ~ - •)I' t '.). t ........... • .... ·II-- ~ ':':Ii k. :'.I!• , ''- • - -i: O' :'.1!·11-- "1: ·7.- ; ~I" ~' ). I" .( . y~ . -. ; ~ - ii - • , ...... ~ ~ .... :11,· > • J\tI II 1 .f. 1 l h ~ . l ., d h J\tI E . . 1 . . . 1 1 . L .. O\vdTt test .... tel t lut., .... e ....i .... :'lt thne. k:- llt.ctr . t .. at .L .. r0 c11 v. as nei:,Otlat1Ilb a p .... 0pcset Jotnt 1,.; .... tdptct .... 

pla:n \Vith the i\d I-Ioc Secured Ciroup \Vas durj~ng a July 18, 2013 board rneeting. The Special l-::orrurtittee and its 
' . 7· ""'i ·!lo' -~ x 7 :!\ :!\ . . ~ . l ir• :1i, . ~ ir• °" ' ~::\. ~ 1i"" t k-. :'.J! I :!\ - '::\. s ~ , .- ir"li ). r-; . j"li . k-. :'.J! "i - :0 ~::\. ;,· y~::\. - - ·f., 'J f •)I' I . i . '. •, d' ,• . . ., . ,• •,h ., L\. II -, 1 G s PXc,.-,··x-· 414~ aC\.lS01s \.ere not lTI\hC to pdrt1Clpatv lll dlt.Se Jk:-f,0tlat .... 0Il:'l V\ .... t tlll. 1 .. U oc SvCll .... vl roup. 'o;:'.i, ... < .. ),()~ ut i /.,,. 

L\ · 1 · f th :s-· · 1 c· · t1 J 1 2 ·1 2 o 1 3 1 fi l · t1 i · _, d f:t t l .... '" - '.).~-· 0 '.). . ~-· ~ li' -'.).~ 1i"" . \T r), li"11 1 .(".ll - :11 ,...... " " -:'.I!~ -~r), 11 1-~-~ '.). l ~ ......... - ~ ""'i>:1; 1i"" -., :. •)I 1.(".ll 
1 t a .rnee Jn0 o. ....e pevld. ornrn ..... ke 0 .... 1 u J , . , . . , .... O..JnSv . or t le 1,.;0ITllid .ce c ls .... u.sseu d .... a .. assc put c luSv 

.hh . l l i' .. , 1 ·1·b l\{ E ' 1 I\1 I-I d dl ' :!\'::\. "" :'.J!·""- t . j"li' t '.). r), "" "" . i·t ::'\'::\. . •)I •)I k- '.). :!\ • \T ii ::'II - -.. - ·II-- --., :'.I! -T !v 1i"" -i: o· '.). ' ""'i "'"" . )or-;~:.. . 7f 1i""' ' ''° - '.). . ' agre1::Jllt.11., V\ .... t .. ., .... e .... Oillilllt.,e1::, t1ut .luC oeen p10.1c1el to cOUllSc y 1 ........ r0 en s vOUil:'>v .... r .. O\vd .... state. t1at 
neit11er t11e con1n1ittec nor its counsel 11ad been involved in negotiating tbis agreernent. Id. at ~ 46. 1\/fr. Hovv:ird 
fb:rtber testified t11at 11c !earned of the existence of the PS,i.\ after a drafl: of it \:Vas a11nexed to a For1n 8-K filed b·v 

~ 

DISH, and the Special (~ornrnittce 'vas ncit11er involved in negotiating t11is agrcernent nor had t11cy reconm1ended 
tbat DISH enter into it. ld. at~[ 51. 

'07 ' · See First ,4n1ended ~loint c.--:ha[Jter 11 [Jlan j!Jr Li[~htS'quared LP, et al., [Jroposed h.,v the A.rl lfoc 5)ecurer.l 
Group of' .Light/Squarer] I .. 13 .Lenders [f.>ank:c Docket No. 970, Ex. }"\] § 13" 1; Stalking I-Iorse .c\greernent, filed 
October 28~ 2013~ [Bankr. Docket No. 970, Ex. F] § 3.2(a)(ii) & :n.9. 
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r1rotecti11g Jv1r. Ergen fron1 any dOVlllside 011 his sulistantial in'\1est1nent. Despite many atte11111ts 

to characterize it othervvise, the proposal of such a release re\reals tl1e strc)11g linkage betY\reen 

SPS()'s debt arid DISli~s bi(l and t11e inability tc) (iisguise sucl1 li11kage vvith_ so-called ~'separate 

-\\
1l1ile it is not tl1e Cou1i ~ s role to pass judg1nent 011 the cor11orate go,rernance practices of 

DISH~ the Cc)Uli nonetheless co11cludes that the facts sun·ot1ndi11g the Special Comn1ittee process 

shOYV tl1at~ n_otvvith_standing tl1e existe11ce of tl1e Special c:ornn1ittee~ J\/lr. Erger1 bin1self \Vas tl1e 

driving ft1rce be-hin(l eac-h step l)J SI-I took 011 tl1e path to-\vard the I) ISJ-I/LJ3i\.(~ E~id, inclt1tiing the 

actio11s taken ii1 connectio11 vlith i\1r. Erge11's evolving acqt1isitio11 strate,b:ry in tl1e s11ri11g and 

summer of 2013, ,LL\_ltl1ot1gh tl1e Special Committee \Vas created to be ii1c.iepe11cle11t~ tl1e blatant 

disregard of tl1e con_diti()llS set fortl1 i11 its recc)1r1rnen_dati()ll fc)r DISli~s participatior1 i:n a 

I_.-igl1tSql1ared acq11isitio11, its a·brupt dissol-uti()ll by the I)ISl-I 13t1ard, and its laclc of invTt1l1ven1e11t 

ii1 the 11egotiatio11s of the LBi\C tra11sactional docu1nents as tl1ey e\rol,red in tl1e late summer and 

into the fall of 2013~ despite the explicit board_ resolutic)11s to the contrary~ indicate that the 

S . 1 c~ . 1 . t . 1 , d -.! , i os pec1a _ ,on1n:11ttee \l\ras rtt e rnore t 1ar1 \l\r111 t)v·v (!ress111g. 

5~ J\It\ 11=rgen "vas Not Acting Solely on Elis (~l,.,vn Behalf i111Vlaking a 
''Personal'' Bi(l or in Purchasing LP Debt 

E,ver1 after ack11ovv ]edging l1is cl1ar1ge of strateg)' i11 April 2013 anti l1is ir1terest ir1 n1aki11g 

a l)id ft1r L,igl1tSc111ared, 109 and faced \\1ith aliegati()llS that his (lebt p-urcl1ases and the I_,ti1\C: !3id 

'"'ere made in co11templation of a potential DISH acquisition of LightSquared s11ectr11m, JV1r. 

108 \V11i1e 11ot pa1i of the record of the .t-\dversary Proceedi11g, the (~ourt 11otes t11at~ on t11e evening of Ja11uary 7~ 
2014, DISH, by colmsel~ ter1ninated the DISH/l .. BA(~ Bid. Additional grounds for equitable sl1bordination in 
co11ncetion vvitl1 the tern1ination have been alleged b}r the Debtors a11d tl1e Ad Hoe Seen.red (J-rol1p, a11d such n1atters 
arc part of the record on confirn1ation of t11e Debtors' Tl1ird An1ended Joi11t Plan of Rcorganizatio11 Pursu.ant to 
(~hapter 11 of Ba11kn.1ptcy (~ode. 
109 Jan. 13 Tr. (Er}ien) 65:4-·66: 15. 

~- ....... -· 
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E.rgen has co11tinued to deny that he acted other tl1an for his 0\\1n perso11al ·be11efit. Specificall)r, 

rv1r. Erge11 steaclfastly mai11tains that he 11ad an interest in purchasing and. 0\\1ning Ligl1tS<.1uarecl' s 

spectrurn assets Jierso11all;.' a11(i Y\.ras prepared to ()\Vn a11(i ()perate a spectrun1 busi11ess bin1self. Ir1 

reSpl)fiSe to the C:t11trt' S q11estil)ning, JV1r. t~rgen testified that he l1elie\'eS 11e Cl1tdt1 operate a 

spectrt1n1 business ~'ithout creati11g a co11flict ,,ritl1 DISH. 110 i\t the time of the Jv1ay 15 LB1\.t-:: 

Bid, 110\\1ev·er~ J\i1r, Erge11 did not 11a,le ai1y financing agreements lined. up \\.ritl1 investors and ha(l 

:not ev·en. recei v'e(i a tenn sheet related. tc) a JJt)ssible fir1ar1cing; a (ira_fl tern1 sl1eet \Vas on.ly 

receiv·ed byT ~lr. I~rgen t1n J11lyT 18, 2013,111 anti its (lraft for1n i11t1icatet1that110 deal had bee11 

reached. I\llr. Ergen also stated that~ at the tin1e of tl1e LBi\(-:: Bid, 11e had inade 110 decisions 

. } 1? about head.quarters, employees~ or n1a11agement ()fh1s persc)11al spectrun1 company.· - Take11 as 

a \vhole~ 1v1r. Erge11's statern.e:nts tl1at lie vvas prepared t() rur1 a spectru1:r1 b11sir1ess personall).r (and 

ir1 ct1n1petitio11 \vitl1 [)JSE~I) are farfetchet1, to say' the least. J~.atl1er~ the;1 ea-use the (~ol1rt tl) 

conclude that, at the time of the 1\pril 2013 LP Del.,t purchases and tl1e LBJ\(~ Bid~ the intended 

strategic investor \\1as not J\.1lr. Ergen, but ratl1er, DISH. 113 

Tl1e e\rider1ce (le1r1011strates that 1v1r. Erge11~s substar1tial investn1e11t i:n I_,ightSquared debt 

in i\prii 2013 -\vas lnade i11 full ct1nten1piatit1n at1d in ft1rtl1era11ce of !)IS!-I's potential acquisition 

l lO Jan. 13 Tr. (Ergen) 245: I 7-247:20 (su.ggesting possible uses for spcctrun1 t11at did not co11flict vvith DISH, 
sucl1 as '"gro11nd-to-air co1111nunications" and "'mac11i11e-to-n1acl1i11e") . 
. l ' l ! Th I B !\ " B. d - l . ·1 . d J\tI 3 i 2 0 l ~ . f d b I . h S - . p . , st''- -p -i - •)I . ·s ""'' s. - . ;•. l ""'' :'"_}. ~) .- l • , -s. l - • ,. , ...... ::"'.;,· p , l l o· .... "II li .- ""'' :'"_}. -i . > .... -. .. v . _,· _ J:. C l ,_ ... atvu t lut it_ p1 opo,_ a exp .... 1 t .. L n a) .... , . J ..... not acvt;ptv . ) ....... 0 _ n. q ual t.u pt1or tC 
that time. 1~ee PX0504. It \vas subseauentlv extended bevond that date. 

~ . -
112 Jari. 13 'Tr. (Ergen) 244: 16-245: 12 ("I 11ad seen \Vhere LightSquared 11eadquarters '\Vere; I k:tlo\v sorr1etl1i:ng 
about LightSquared arid their busi11ess. 1\nd I \Vould have plenty of tirr1e to --- I \Vouldr1~t be able to 1nanage the 

""'i,, • ,- •• • - , • t '\ :1 - •)I ·:' . 'f - ' t . l 1 li ' '\ .- . l :1 f.:\~ • • T -. • t- _ ~ ;- _ • ~ • • ~ IP., - _ """i.· 'I . I • \ . ·1 1 F "C' d . S I ld 1 ·1 f . k 'J h 1 . . . '. cornpcu1y untl ._. ..t;:. c . upp.O\ e 1.... 0. V\ Ou .. a\ t. p v.nty l. .. 11ne to llld .. e a .. L .0Sv l ec1s1ons. I 

i ] , ... 

' .J Notably, Mr. Ergen confmned at Trial that, had DISH won its bid for Sprint, he would have withdrawn his 
personal bid for LightSquared. (Jan. 13 Tr. (Ergen) 188:11-190:15.) While his stated reason for such action was 
that, under those circumstances, he would not have had the personal time to go throttgh the two or three-year process 
with the FCC to "clean up" LightSquared, an inference can be drawn that the true reason for withdrawal of the 
LBAC Bid wottld be that DISH, Mr. Ergen's intended buyer for LightSquared's assets, would not have the capital 
necessary to complete both transactions. 
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of LightSquared spectrt1n1. 'I'he Erge11 July 8 IJresentatio11 and tl1e valt1ation contained tl1erein 

~Je111011strate tl1e sig11ifica11t benefit to DISH fron1 acc.1uiri11g LightSquared' s spectru1n, \vitl1 the 

''Irnplied Net Sl1pplen1e11tal ,A.sset \l-al11e" to DISI-r (vvl1ich l1a(l a n-iidp()it1t of $2.308 billi()ll) 

aggregate '.ralue of tl1e spectrt1n1 to DISH, '"'hicl1 Jv1r. Ergen estimated at a value of between 

$5.174 billion a11c.i $8,996 billio11. St1cl1 an e11om1011s v·alt1e could.11ot hav·e si111ply occt1rrec.i to 

J\'ir. E,rger1 i:n ar1 epi1Jl1a11y' in tl1e (Jays or v·veeks before 1:r1al(in.g such a detailed JJrese:ntation tc) t11e 

[)JSE~I E~oard; ratl1er~ I'vlr. t~rgen 111u.st 11a\1e perceive(! tl1e S)1t1ergistic -\1al11e reflected 111 this 

r1rese11tation 1nuch earlier, as he monitored the actions of tl1e f'(~(-= and t11e moveme11t of tl1e 

pieces on tl1e vvireless spectrum chessboard, son1e of vvl1ich he himself \Vas n1ov'i11g. 

In tl1eir post-trial brief~ SPSO and I\1r. Erge11 also argue th.at the ev-i(ience does not 

establisl1 tl1at SPS()'s LJ) J)ebt 1.,urcl1ases vvere for the l)e11efit of [)JSE~I becal1se, as ai1 initial 

n1atter~ purchasing ev'e11 011e~third of the 011tstanding del.,t of tl1e con111a11y did not confer on 

SPSO ai1y rights to acquire the co1111Ja11y. 11
'l i\s 1\rfr, Erge11 l1imself stated i11 the Ergen 

Preser1tatic)Jl, l1ovvever, l1is "substa11tial interests i11 I"'2 (lebt a11d prefe114 ed stocl( Ct)n1plirne:nt [sic] 

anyT acq·uisitit1n strateg)1 an(l co·uld havTe significant int111ence in I_.-2 ~ s cl1apter 11 cases.'~ 115 1\ 

competitor ~'110 ol1tains a st1bstantial positio11 in tl1e debt of a distressed co1npany and tl1en bids 

for tl1e assets ofte11 l1as a significant ad,ra11tage~ Y\rl1ich d.isst1a(les C)ther bi(l<.iers from participating 

in. a11y sale JJrocess. \Vbile J\'ir. E,rger1' s Sl1bstar1tial near-par purcl1ases ()f I.,P Debt i11 April 2013 

are consistent -\vitl1 a plan to t1btai11 a l)locking positi()ll i11 order to acq11ire the ·u11derlyir1g 

con1pa11y~ t11e}' are somevvhat inconsistent \\1ith a personal invest1nent l1y a ty11ical creditor 

l l4 ,)ee Post-Trial Brief of Dcfcnda11ts SP Special Oppo1tunities, l_l.,(~ a:r1d (~har1es \'?vr. Ergcn [,t\dv. Docket No. 
, 42] -; ,.; ! . 'p ..... 1~-+i. 

< i -' ~ i _, 

P'r0R6'-· .t'i.. - I. 
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seeking to 1nake a profit 011 distressed debt liy l1l1:yri11g lo\v and selli11g high. Indeed~ 1v1r. Erge11's 

fi11al purchase of LP Debt on April 26, 2013 Y\ras mad.e just one \veek prior to 11is prese11tatio11 to 

th.e DISfl Boar(l ()Jl ivia)r 2, 2013~ 116 and less tl1ar1 th.ree Yveeks 1Jef()re h.e 1:r1ade tl1e I_,BA(~ Bid. 

Wl1ile I'vlr. t~rgen's substantial in\1est1nent in LJ) I)e-bt reflects (l1e say·s) l1is cr)nfidence in tl1e 

ii1trinsic \rall1e of Ligl1tSquared' s sr1ectr11m assets, it also reflects 11is certai11t)1, that, ii1 11is 

capacity· as DISH' s controlling sl1arehc)lder ai1(l chaim1a11 of its boar(l of directors, he could cause 

DISI-r tt) d() \l\rl1at be \var1ted tt) effect the act111isiti()Jl of the assets at a price tl1at vVC)uld retur11 11is 

invTestrne11t, ar1d possiblyT inake a profit, wl1ile also benefiting [)JS1~1 \?\rith valual)le spectru111. 

1\nd tl1e Ergen J11lyT 8 I)rese11tation 1nakes clear just 110\v valuable L.ightSql1ared s11ectrum could 

be for DISH~ pem1itti11g u11t1sable and iinpairecl uplink A \VS-4 spectrun1 O\\rnecl by DISH to be 

con\1erte(l to do\l\rr1lir1k anti yiel(iing a supplernental v'alue to DISfl ()f $1.833 billior1 tt) $3.783 

l)illion. Ci-ive11 the co11trol l\1r. l~rge11 exercised o·,,rer tl1e I)I SE~I I3oard (as ev'ide11ced i11 partic·ular 

by his l1l1ll)1ing of tl1e Sr1ecial Committee)~ it is clear that Jv1r. Ergen l1elievTed that, after n1aking 

the LB.LL\_C Bi(l, he could ai1(l \\/Ould. get DISH to step i11 as purchaser. 117 

Fi:na11)', rvir. Ergen's substa11tial I.,P De1Jt p11rch.ases are Yvholly in.con.sister1t v\1itl1 l1is 

invTesting 11istory. 'I'l1e ev'ide11ce de1no11strates that, before his invTestrne11t in I_.ightSquared, ~lr. 

E.rgen had a history of diversified ii1vesti11g in co11servative, lo\v-risk, liq11id assets~ rather than 

ii1vesti11g a substantial su1n i11 the (listressed clebt of a single CC)lnpan)'. In fact, the e\'idence 

re\1eals t11at ]\/lr. Ergen. l1a(l r1e\1er n-iade a perst1nal ir1v'estn:1er1t ir1 distresse(l debt of at1)rtl1ir1g cl()Se 

116 T11e C~ouJt notes the irnportance of t11e specific dates on \vhich events occurred in tbis matter. In his 
pleadings and at oral argument, Ivlr. Ergen's broad-b111sh approach to dates (for example, stating "'Spring 2013" 
instead of "',t\pril 26, 2013'') clearlv is a device to deflect focus on the snecific tirneline of Ivlr. ErQen's conduct. 

IL , / .,.I J..: l,,..) 

117 \ i. - l - . ·11 . f l -· . J c· . IJI S' I I - . i £ L "' c 1sc,. 1 ss(~ct C1'11pra 1- )'"" ...... st'"1·(~ct llD""-"ll:j"l ·lno-;-te·ss ~)· · 1- 1-::':li ......_~pe···1" ·o·rn·rn·l1·te::i.1-...... to p···opos"' a . - ~'!!.Jc ·or , ci _,_ · u_,_ ,_ .. . .> '·~~ -' , •. "-; ~ 1..d • .. . ;_ n ;__ .. .. 0 ;.. L . •. 1;;, iJ _ v. a . .. . ;_ ;__ . "-; 1.. _ .l _ ~ !;.:, . _ ,_ . . v . . . 

I . l S -. . . 1 ., . - I B :\C' B. 1 ( ., . h b. 1 . i ., 1\{ E . l . ,... J 1 lo ·1· C"" 111 a-1·0 ct· i..' ... ~ssP·t" ·ln ·:.·r1 ·trr"~'-ll-;-tt· l-~\1l't:'-"!<.r t"Ja:tJ .... ~te .l,- \X 7 .. Jl'" ll- prc"~1c '"'C' ' r 1·0'"" ....... tJ "l;"l:f'l1· · pa·urr""r·1· 1·r1 .... li.,. ..1. 0 _ L. iLl. v . cl •~· >,.; :'.'> ... u. c .. LU -'-· . . , rv v .. .l. . l-'-. - _, _ £. .- . >.. '- • .l .. v .. • . . , '\' . 1;;, I .L.. . • _, 0 v . v, .. _ L J .. Lv. L. .. L d .. 

on his I_,p Debt) cortfirrns that even the irtdependertt rnerr1bers of tbe DISI-I I{oard believed they could :not propose a 
b i -1 J O'" re•-;- tlJ ·:. ·rJ l'l ·1r E ·t''".J'""'Y't ~ .,, _1r..l _ l'f' J.. .. . u . .. LV. ··--~-~~,VJ...~. 

1 )') --·-
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to tl1e magnitude of his eventual $844 inillion in,restn1e11t i11L.ightSquared,11or 11ad he e'\1er n1ade 

a sig11ifica11t perso11al i11vestn1e11t (i) in a con1petitor of DISH or EchoStar, (ii) in a compan;1 

considered a strategic i:nv'estn:1e1:rt for eith_er t):11e, or (iii) in all)' cornpan-)' ovv11ir1g spectrtixn_ assets. 

1\ccortiing to l\1r. l~rge11, he did Ill)t even discrLss the alrnt1st $1 l1illio11 in\1est1nent \vitl1 his \\1ife, 

wl10 \vas also the co~trnstee of the trust that funded the purchases. I\llr. Ergen, \:V'ho testified that~ 

as the chai1n1a11 of DISH, 11e focuses ~'on strategic (firection C)f the compan;1,'~ 118 
\Vas clearly 

plar111ir1g for DISl-I, a11(l the ir1cor1siste11c)r of bis I_,ig]:rtSc.1t1are(l in\1estrn_ent Yvitl1 h.is prior ir1vestir1g 

histt1f)l l)nlyT lends furtl1er s·uppt1rt tt1 tl1e infere11ce tl1at SPSC) ~ s del1t purchases \?V'ere n1ade to 11a\1e 

the \Vay for DISH to acql1ire control of Ligl1tSquared's assets. 

C~ Breach of the linplied (~cr\rena11t of Good F'aith a11(l :F~air Dealing 

Based 011 the foregoing, the Cou1i concludes tl1at the conduct of J\/lr. Ergen and SPSO, 

L1ntiertaker1 011 behalf ()f ()f f()f the be11efit of DISI-r, \vas a11 er1d-run art)Llnti tJ1e Eligible /-\_ssignee 

pr0-\1lSl011S of the C:redit i\greetnent that -breacl1ed tl1e l11lplie(l C0\1enant of gt1od faith at1d fe:1ir 

deali11g arising llnder the t-::redit J\greeme11t. 119 See ).5tc1ndarti (~hartereti Bank v .. 4 T-T1B (Cl~5.4) 

l.1td., N(). 05 Civ'. 2013 (AI<I-f), 2010 \VI, 532515, at *14 (S.DJ\Ll:", Feb. 16~ 2010). Sirnply pl1t~ 

that \v-hicl1 a corporatior1 is co11tract11ally- -u11able tt1 accornplish itself 111 its t1\\1t1 i1a1ne ca11nl)t -be 

accon1plished l.,)r interposing a shell con111a11y. i\s the cou1i stated in ).5tc1ndarti (-;htirtered~ "[i]t is 

not a i11atter of piercing corporate 'leils ... , It is a 1natter ()f req_t1iring a 1Ja1i;1 to . , . ho11or tl1e 

118 

119 \\ll1ile a pari-y is precluded frorn recovering 011 bot11 a clairn for breac11 of t11e irr1plied cove11a11t of good faitl1 
d f: · 1 1 · d 1 · fi b h f · ·· · ( 1-.-- 1 R 1 c· fi r ,, ([ T". 4 · l a·o ,,.:ii 1i ·"'' J- e•) 1fl0- •a:n: , •Ji l-. ,,.) 1i .,..n -i)""'' ·"''f"'"J'...-.... {'· 0 r•o·o1--r·:i. ,........ ,..~t t '] f--:l S at)}P ·t1 ·ow P ci /..J_~~ .z.'> 0 ....A I.Ira F) ,,,-~ a· .r:- ""/.--" f l 1 ) n f"' '\ r _ _ u;_.l '- <J_ -'-· D d u '- U-'..L __ ~.l _.h.Ab,,1_ l _ \.c _ -- Lt\.cl- (L .. L .... ~ .. V _ -'-V ,.>>o.-.:., '"b'? ).,,,_ . , t~ ~- c• <:- _ 1l. -, , ·L-<-_ 1 _ (<,. v. 

TT • R - Ei - rT zd· 'l ,,. so~· F s rii 1 (:'. -·rii --.-;7 1 S n NxT ~oc·;··- h h · ~ , , · · 1-1(-..rd ~1 .r" 1~ -rJf.r:-/ -1/) - ·1ncs>j C X · ·1 1 pp /J- :-,~/ "{'!I ~ ' - · 1 ) '\ '"!;");/ ':\r'" 1- '" J'"'t1C.·:i.t1't10 C)t ·:i. {'·ont·a··r· 1s 1·11 1. - ,, - . c .. ,__ fl - - • <:- -• - '-' - 1-.• b c ' -•-'- -' ' ' ~ - • ~- Ll- - • ---'- ~ J _ .. ' .J v \ ~ . - . - . - . ,_, I l I' v, - 1;;,_ 1;;, -- 1;;, .. uvu,_ ;__ I:) - Lt v -- - ... , - .~ _u 

doubt, a party n1ay plead breach of the implied covenant of good faith and fair deah~og as an alternative theory to its 
breach of contract clairn. Id.; ,<::ee also Fantozzi v. ,:lxs.vs Techs., Inc., 2008 lT.S, Dist. I_,EXIS 94040 (S.D.N.Y. Nov. 
6 ?OOx) ·:.t *21·-2" I-I"'-r"' I ·lo-h1·Squ'ire i h'i" ~ ss"'_,.1-"'d ,~ sinole c]~ in1 -f-'or r'"C'O"~"'.,.'r 1··0 ·the r--~1·t11 1f ') ·br'"~ch -~f -·c,11tr'i ·t _, _., _ '-' u -·- -·"~" __ t;_ t;~ _ -'-o- , (,. l __ (,:'.')a V-'- -l- - •~· '-'-·o- ·_a.,_ . JI __ 1;;,, 'l'V-'-_} _ .__ .LC __ t. a _ 1;;,a __ l, _ v _ (,i_:.__ 

clain\ presenting its equitable theor;' of breach of the in1plied covenant of good faith and fair dealing j~o t]1e 
alh~t'l1'.)tive ·nrbJ.C.]; t'ne c:·l-lJrf tll](i" '"'D"'.,.J"<lJ. SSl·b·l"' 

.... '". _I .. .c.. ... 111,,,IL ~ ~ "' - - 1. ... J... L . ... IL - IL • II;:, !_ VJ.. .J .. .c.. ··- ·-. . v"' 
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contract a11d its co,re11a11ts a11d not atten1pt to defeat assig11ed rigl1ts -by inte1jecting a11 affiliated 

1J11(ler Ne\v Y ()rk la\l\r, ev'ery' CC)Jltract CC)Jltains an irr1plie(l C()ye11ar1t of good faitl1 ar1d fair 

dealing in the co11rse of perforn1a11ce. .See E~rnJJresas (7alJlevisi(Jn_. ~S./1.B. de (~~. T/. v. ~fJJlvf(Jrgan 

(~hase Bank, i\l~.11.~ 680 F. Supr1. 2d {)25~ 631 (S.D.N.x'. 2010), l~lf'~d in releva1zt ]Jtzrt, 381 F·. 

i-\pp'x 117 (2d Cir. 2010) ("Elnpresasn). Tl1at i1npliecl C()\re11a11t is, in spirit "a pleclge tl1at 

'neitl1er party sl1all (lo a11ytl1i11g vvl1ich_ \\rill bav'e tl1e effect ()f destroyi:ng or inj L1ri11g tl1e rigl1t of 

the t1tl1er party to receive tl1e fruits t1f the contract.~~~ Id. ( citi11g L)<-1/t(Jn v. E~<-ltlct1ff (Jn<-1l J'estirtg 

Serv.~ 87 -N.Y.2d 384~ 389 (1995) (citation oinitted)). 120 111 E'1n1Jresas, a case in this District, 

District Judge Rakc)ff found that conduct technicall;1 pennissible u11(ler a credit agreement n1a)r 

r1ev,ertbeless giv'e rise to a breacl1 of t11e i1:r1plie(l Ct)v'et1a11t ()f good faitl1 a11d fair dealin_g if it is 

t11e '~fruits" of the contract. lti. at 632. 

The facts of EniLvresas are straightforvvard. En1presas Cable,risi611 (''Cablev'isi6n") 

borrO\VC(l $225 rnillior1 frorn_ JP]\/lorgan c:h_ase ("JJ:~~lg1~_gf;!J!"). Tl1e goven1ir1g cre(lit agreernent 

restricted JP1\/Iorga11~s al)ility tr) assign tl1e loan tt1 a11otl1er party \vitl1ol1t <:ablev'isi6n's prit1r 

'"'ritten co11sent. !cl at 627. '"rhe credit agree1nent did allovv JP:Niorgan to sell ~'participatio11s~~ i11 

t11e loa11 ( \\/hicl1 it could (lo \vitl1out Cablev'isi6n' s conse11t), but only if the relationship betvveen 

JPl\1organ ar1d Cablevision~ as vvell as JPI\1c)rga11's rigl1ts ar1d obligatior1s u11(ler th_e credit 

agreement, re1naineti -u11cl1a11ged. lei. Ir1 -his tiecisio11, Judge llal\:r)ff nr)ted that <:ablevisit)n 

negotiated for and obtai11ed a veto rigl1t 0"\1er assign1nents ii1 order to rirotect against tl1e 

120 See also RESTA_TEiv1EJ\fT (SEC()J\fJ)) ()f Cc>NTR_A_CTS § 205 cmt. d (1981) ("Subterfuges and e-vasio:ns violate 
• :::., ~ · ~-- •, ' t "J - t..- ' · :::.,- ~ · >-" • -.p 3· T :::.,, ' . • o· '\ :'"_}. •)I ,.11-. _ · C.\!_ ""'i 1i I ""'i. • .<"lo • :::., "'jj ·11 r-; •, •. I:\ ii ,. ;· _ _ . p l b] . . ~ 1 ~ . h . fi ] h 1 b ] . l . d b . . ft ., [ h ] t 1t; 0 .lbdLlOJ1 o_._ J:,OOl _._.u_t __ ltl pt;_r_ 0Ltnatll.v t. v tJ1 t 10UL-,- l t _.t, uCtOf _ e .lv, es _ J_._s con lh.t to t; J ..J:'>Ll _l1;;,(1 , • • .V __ ere t 1v 
· ··-tit' - -,....-l, p,( .... - ':\ ;. • - · t '\3' • o··:i.· ..... t:)t"'" .rt, 1 /) ,....(',,... r ,,, 11 1.,.-.,, r 1 . · : .,. "' . d ] th . ·1 f 1 b . ,,.) l . LJ' .. , c· ' C' -.r 1 • C' 40·-· p- S 2d ·-2" --~6 ac tc. e\ (. v :'l _ _ 1::. spu t . o ., .. c ctr 0 utn . . " . . , . n, t... _ z g l 1 ll1 ._.1nn, .__ ns __ ,J rp. ,. . . \ o. t1 ll __ ,J rp. , , _ " up p. -· _ ::i . ..:.. ~ ) •. 

I f '} "jj"'ll~ , , ~ :'".}. ;i"•)I' f.:\' :1 
(

,--
1 D N \ 7 A~ 0 '') . . R ) 0. _,_ . _ . ,JJ ~· (q..J0tJJ1b .t.StutvJnt.nt . 

124 

Exhibit Page NOj Wl6 



JA009958

13-01390-scc Doc 165 Filed 06/10/14 Entered 06/10/14 15:04:54 Main Document 
Pg 132 of 175 

r1ossibilit)1 of a11 '"unSllitable party" l)eing gi,.re11 the rigl1ts to ei1force restrictive CO\re11ants or to 

receive infc)r1nation u11(ler the loan. Id. at 631. 

Subset111ently, JPJ\1iorgar1 agree(l to assigr1 90 percer1t t)f the lc)ar1 to Bar1co In.bursa, S.A. 

(~'l11b11rsa'~), a l.,a11k ur1der ct1n1n1011 ov1/nersl1ip with a ct1n1petitt1r of (~ablevTisi{)n. 121 lei. at 629. 

i\fter JPI\llorgan sougl1t CablevTisi6n~s consent~ C~able,risi6n ,s counsel replied -by letter stati11g that 

it ·vv'oulcl 11ot consent to the proposed assig111nent because 

.. " it vVC)uld be ir1appr()priate, ar1d CC)uld ca11se seri(lUS l1arrn_ to our 1Jusiness a11(l 
Ollr co1111.,etiti\1e position if 011e of our major competitors is allo\\1ed to gain access 
to confidential anti cr)rnpetitively sensitive i11ft1rrnatit1n about us, f)f tt1 exert anyT 
control o\rer our business affairs and 11i11(ler the dfJ\relopment of our business. 

Tl1e letter alsc) stated that JP1\1t)rga:n's sale of a participatit111 ()f ~)0 perce1rt of tl1e lt)a11 to I:nb11rsa 

(instead of an assignrnent) \Vf)11lrl sin1ilariy' be l1nacceptabie anrl v1/t1uld violate the ~'d-ut)1 f)f gl1t1d 

faith'~ O\ved by J])JV1orga11 u11der the credit agree111ent. -Notvlithstanding, JPI\llorgan proceeded 

al1ead vvith 11egotiati11g a sale of a 90 percent participation i11 the loan to Inbursa and did i1ot 

JiscJose tlle participatl()Jl tO (:able\1isi()Jl ev'en after ttle participatiOtl agreetnen_t \VaS sign_e(J. 122 

llj' selling a participatio11 ratl1er than assigning tl1e loan, JP1\/Iorga11 avTt1irlet1 tl1e trar1sfer 

restrictions in tl1e credit agreement that necessitated borro,,rer conse11t. 

When Cable·vision learned of tl1e agree1nent betY\reen JPrv1orga11 and Inbursa, it pron1ptl)r 

sougl1t a prelin1ir1ary i:nju11ctior1 prev'entir1g JPl\1organ frt)n1 effectuati11g tl1e trar1sfer. It arg11ed 

121 Inbursa is a 11exican bank co11trolled by C~arlos Slirn I-Iel(1 and his fl1mily, \Vho also held a controlling 
· 1-.,, -"1- ·. T-] . .,, .,. · 1' 1{"' · ·" ; • • • - ~ "ti -~ ;-· ·• ·o] ,._ ·:.-t"' t11· t -~ -, "' 1 T_.,. 8(-1 - •• ,.. 1- f 1-"']"' h -•"' }·:. -11· - ' i 1n Aire:'>. Lt1 - e _nlvX, a -'" vXlCdl .. cornrnun .. ca .... c1 .. s vOnb _Olllt;Ju, v .Hd l.\\.DtC! ove.. J pervt;n. 0. t..t;p -- OHv unl _ 1nes .n 

J - ·;·; -.. .- l l ·- T..- ' ; - ':\ , I" . :'".}. 1i"' ,,. "i , .f" -tit" •r.:\1i"' f - /"JI"'""'-. lli' , .... ~ · l ' l 'l • . :1' ""'i .- f" , - f , • 3 ~ l '.• - ' " "I' }-->- " -,. l - -.. r-; ]\I . ., k. - . h J . . ., h . ,.. - E ., . . J,d ex.co a.1c. \vds se1::._ Lt1b to cxpanu i.n.o c._ .v .. ._.e .vvc1n1nLl-n1 ... dtLo.1s .n(.rKtJs a. t e ...in:1t 0. tne _,mJJ. esrA.c; c.ect:'>lOn. . ... 
at 627. 

The patticipatio:n agreernent also contained ntrn1erous no:n .. standard tertns, including per1nitting Inbursa to 
· 1 . ' J. . 1 . £ . f: (._, - J . . . ., . d. l . l f 1 ~ ' b req.lJ "'st· ·:i.,n - ·llo':':}.C;"1\··:-_}. ... 1 "'"r•,r ,. 1 ,n ·l1'Y!1te - 1n-o.,.1"'f1: ... )t~ -.1,. · ·y~)t11 a~'!). 3 ·\-·1 s· -~1,. .- ... 1c· p·t·-~,--l. ·L110 t J·:.-t 3·n 1- 1"' "'\--:-_}. ... 1t o· -et"u·1- \T _ t . u_ l l l. 1;;,_ / l. l t (! l J Ll. __ ._d _ l --' _ --' ._dud l. -' . --' L _ _ _, v t 1-' l l. -' al _ I __ l. / _ . _ b _ u . __ ,_ {, l. / l.l _._. _ l _ (! l . J 

et , l . . ' . 6 h p . . . \ - h ] l b . ., 1 ] ., . . 'lb C.\Tl 0 10-n ' 1· ':'ii '"rt'·li Clo ... :iit~ l-~1w l 01i"'e~··nv:•1;t 'Ii r-; 'l e ·t'"Till' t)·Yt"'C' atll- 1i"'"r.:\1i"'D aC"'C... ~'!!.\/ .(:_)n •)I i(li(l·ln·1n1~·t1t ao_;re':'!.~V't"]P'Jt ,. ( ' - v ' ·~- _d, ·- 1;;, - a . ·-' . -,_ ad ' -' , o--' >,.;_ ....... -' :'> -- ( -- . 1;;,_ -- -'- Lt v I . J. v !_ - v I '.] _) UJ.. LtCICI. E) J.. >,.;_ . . ,::, . \::•_d _,_,1 -· < • , 

\vhereupon the Participant s]1all becon1e a I ... e:nder. 9 ~' Irl at 630. Inbursa also obtained a provision that would have 
allo\ved it to declare an event of default and trigger the outt·ight assignrnent i~n t]1e event that C~ablevisicn1 refused to 
provide the confidential inforn1ation requested. Id" at 632. 
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that the l1a1iici11ation agreement \Vas, fur all relevant r1urposes, "a disguised but llnConsented-to 

assign1nent" that breacl1e(l the credit agreen1e11t or tl1at ''so sub,lerts tl1e purposes underlyi11g 

(~ab1ev'isi6n_' s right to vett) assignn1e1:rts ()f the loan_ as to breacl1 the co\1enant ()f gc)()(l faitl1 and 

fair tiealing i1n1.,liet1 l.,y lavv 111 the C:redit 1\green1e11t." Id. at {)31. 

Judge l{akoft~ ei1joined tl1e tra11sfer, finding tl1at JI:rwlorgan violated tl1e ii1111lied cove11ant 

of good faitl1 and fair d.ealing by· atten1pting~ tl1rot1gh the "gt1ise'~ of a pu1-iJorted participatic)11~ to 

effect11ate a pr()}1i1Jited assignrn_ent th_at it couJ(i :not l1a\1e irnplen:1errted (lirectly'. lei. at 631. \\i7bile 

the ct1urt observ·ed tl1at JPJ\.1Iorgar1' s arg11111ent tl1at tl1e partici patior1 agreernent v1/as "'technically· 

consiste11t'~ \\1ith the credit agreeme11t '"[ s Ju11erficially ... may· l.,e co1Tect/' its actions were 

nevertl1eless impe1n1issible becat1se the;1 "effectuated vv11at is in substa11ce a forbidden 

assig:nn:1errt" tl1at tl1e trar1sfer restrictit111s vvere desig:ne(l to prev'er1t~ tl1us u11dern:1ir1ir1g 

c:al.,lev·isi6r1' s veto rights lln(ler the credit agreerne11t. !cl. at t13 l, 633. 1~1ad the transfer -bee11 

allo\ved, tl1e participatio11 agree111ent \vould hav·e given Inbursa the potential to access extensive 

confidential ii1fom1ation about the business~ affairs~ ai1(l financial co11c.iition of Cable\1isi611~ all of 

v\;t1ich (~a1Jlev·isi611 (Jesire(i tc) l(eep its Ct)n-ipetitors frorn_ t)btainin_g. Id. at 630-631. Tl1us, tl1e 

c:o-urt granted c:ablevisit)n's req11est ft1r a prelirninary· ir1jur1ction, ct1ncludi11g that '~JJ)]\,1orga11 

violated, at a mi11i1nu1n, the cove11a11t of good faith a11d fair deali11g automatically in1plied liy' la~' 

ii1 the credit agreen1ent~' and that "[s ]uch an end-run~ if 11ot a dcY\vnright shan1'~ Y\ras 11ot 

perrn_issible as it did av\;ay v\;itl1 the ''fruits" of tl1e ct111tract. 123 Id. at 632" 

t 2
3 At ciosing argun1e11t in tl1e Adversary Proceeding, com1sel fbr DISH i11fo1111ed the (~ourt that, 011 appeal, the 

Secor1d C'irctlit subseque11tly reversed Judge Rakoffs E'rr1presas order. (JVIar. 17 1·r. (Ciiut1"'.ra) 300:23-303:3 C'1'he 
Secor1d Circuit~ ir1 a sutmnary order~ reversed tl1e ir1junctio11, insofar as tl1e pa:rticipatio11 \Vas not all(J\ved ... ").) 1'11is 
i:nterpretatio11 of t11e Seco:nd Circtlit's order is incorrect. 1\s cour1sel for tl1e Debtors correctly pointed out, the 
Secor1d Circuit at11r1ned Jtldge RakoiTs E'rr1J'resas decision. Because I11bursa and JP!vforga11 l1ad airead;' corr1pieted 
tl1e transfer of a 90 perce11t pa1i:icipatior1 ir1terest i11 tl1e loan~ 110\vever, tl1e Seco11d Circuit~ after aftrrrr1i:ng Judge 
IlaJ(ot1""s order~ si1nply ordered t11e 11istrict Court to revievv and rnodify the i11ju.r1ction to require JPJ\!Iorgan to 
corr1pl)' vvitl1 t11e irr1plied cove11a11t of good fait11 a11d fair dealing b;' prohibiting~ pendi11g a trial to deterrnine vvhetl1er 

( conti11u e(l,.,) 
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Here, as in En11Jresas, in \v-l1ich co11sent to sell a r1articir1ation vvas technically not required 

by the credit agreement~ tl1e Court's finding tl1at SPSO is tecl111icall)r an Eligible Assignee u11(ier 

th_e (~redit /-\_green1e11t n1igl1t enti tl1e a11alysis. But, as ir1 _Elnpresas, ct1ntract11al la11g11age rn11st be 

; ,.,. .11 

read 111 ct1ntext. _.,:'t 'I'l1e context -here requires readi11g the !~.ligil·:ile 1\ssignee provision and the rest 

of tl1e Credit Agree1nent in tl1e context of tl1e i11tent~ 011 the part of L.ightSquared, to pre,rent 

competitors fro111 gai11i11g access to its capital structure, This inte11t vvas readily apparent frc)1n 

tl1e face of tl1e c:retiit _Agreernent and is Ov'ertl)' ev'ide11ced by (i) the la11g11age utilizeti i11 the 

definitior1s of t~iigible /\ssignee a.ncl of '~[)isq11a.lifiecl c:on11)a11~r" (vv'l1icl1 refers to direct 

competitors of LightSquared) designed to li111it ovvnersl1ir1 of tl1e LP Debt125 ai1cl 

or not darr1ages were (J\ved~ t11e exercise of ar1y rigl1t tu1der the participation agreerne11t t11at rnig11t give Inbtrrsa or its 
affiliates a co1npetitive advantage over Cablevisi61i. l')ee 381 Fed, i\ppx. 117 (2d Cir. 2010); ?v1ar. 17 'fr. (Leblar1c) 
3 ;-O·?" _..,5-· 1 J~n ) 5~J~ .... "'J i-L ,, II 

; "4 '"· 111 this i\dversaT)r Proceeding, DISH, LBi-\(~, and Sl)S() 11ave argued that t11e (~owi: should look: only to the 
literal terms of the docun1e11t, vvitl1out regard to context~ vvhe11 adjudicating tl1e asserted claim for breacl1 of the 
(~redit Agreement. Notably, however, these pa__._rties 11ave n1ade the co11trary· argun1e11t in the Debtors' 1nai11 cases 
vvhe:n seeki11g a declaration tl1at both t11e PS.t\ and the DISII/LB.t\C Bid \Vere terrr1i11ated ill their e11tirei-y, In argui11g 
tl1at the DISI-I/L,Bi\C Bid did 11ot rerr1ai:n irrevocable tmtil the earlier of sixty days after e11i1J' of the Confirrnation 
Order and I~~ebruai-y 15. 2014. DIS!! mid L,B1\C sougl1t to avoid the appiicatio:n of tl1e literal ter1ns of the bid 
procedures order er1tered ir1 tl1e Debtors' cases [Bankr. I)ocket No. 892], "\v11icl1 so stated, by rei;/ir1g 011 co11text a11d 
tl1e parties· inte11t. ,__)ee Objection of LB.t'\C to t11e Ja11tlary 13 ~ 2014 Staterr1er1t of tl1e .t'\d l!oc Secured Ciroup and 
Notice of I11te11t to Proceed with C'.011trrrr1ation of tl1e f'irst .t'\rr1e11ded Joir1t C11apter 11 Pia11 and 1V1otio11 for 
Declarator;' Relief [Bani\r. Docket N-o. 1232] at 14 C'Exarr1i11ed ir1 its ftlil co11text ... , tl1e plair1 ia11guage of the 
perti11e11t provision \vl1ich vvas added at the Cotrrt~s request, paragraph (j) of t11e Bid I)rocedu.xes [OrderL rnakes clear 
tl1at tl1is \Vas t11e exter1t of LB.t\C' s co1n1nit1nenf'), 14-17 ( citi11g to 1u.ur1erous l1earing transcripts to derr1011strate tl1at 
~'the staterr1e11ts of ... parties , , . stlbseqttent to the Septerr1ber 30 heari11g ftrrther clarify ail parties" understandi11g 
tl1at LB.t'\C's corrm1itrr1ent to 1nove iorvv-ard vv-it11 the LB.t\C Bid \Vas governed by t11e PS1\. 11ot the Bid Procedures 
Order~~). 

t25 S'ee, e.g., ;tferi(iian S'unrise f/illage, LLC' "" 1\lB L)istressed Debt ]}-;vestment l~'und Lirr1ited (In re ;tferidian 
,__)unrise }·'i llage LLC), 2014 \\1L 909219 (holdi11g that. w l1ile courts vvill first look to the face of tl1e doc urne11t and 
tl1e plain la11guage of tl1e agree1nent to deterrni11e its rneaning~ a court rr1ay rely 011 extri11sic evidence even in the 
abse11ce of arr1biguitv, cmd fu1dir1g t11at tl1e nai--ties had i11tentionall y li1nited t11e terrn "Eligible i\ssig11eesH in tl1e loar1 

...__,.- .., i,...... .JI... ... ...__,.- ...__,.-

agree1ne11t at isstle in order to exclude assig1m1er1t to "distressed asset 11edge fw1ds vvho ca11didi;' adrnit they seek to 
'obtair1 outrigl1t control' of assets"). 

~· / 
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(ii) LightSqt1ared's iv1ay 9 and JV1ay 12, 2012 amendments to the Credit 1\gree111ent to add 

a(l(litional LightSquared con1petitors, including DISH, to tl1e list of Disc.1ualifiecl Con11Ja11ies. 126 

_As set forth_ i11 detail ir1 paragraphs 32-34, supra, ptlrsua11t to tl1e C:redit _Agreern_ent, 

J~.ligible i\.ssignees are entitled tt1 recei've s1(bstantial 11t1n-p·ul)lic infor1natio11 abo·ut l_,igl1tSc11tared 

ai1d are gra11ted access to Ligl1tSquared' s officers ai1d employees for infor1nation regarding 

LightSquared~s ()11goi11g business and operations127 at1(l also receiv·e a right to vote on certai11 

n1aterial n1atters~ in_clu(li11g Y\i'ai\.rers, exercises ()f rerne(lies, a:nd (ltl1er sirnilar n1atters. Tl1e 

[)ebtors 11a·v·e apprl1priatelyT pt1inted l111t tl1at 011e ct11dt1 reasonal)ly expect a cornpetitor to -\1ote 

differently than a non~cornpetitor le11der 011 material matters concerni11g L.ightSquared, and, 111ore 

significantly~ a co1npetitor giv·en access to 1naterial 11on-public infonnatic)11 about Ligl1tSc.1uare(l 

rn_ay use it to I,igl1tSt1l1ared 's (JetTirnent~ giv'en t11at a C()rr11Jetitt1r rnay possess a desire tt) see 

I_.-igl1tSql1ared i~'lil. 1\s a res·ult, [.,ightSquared 11as a iegitin1ate l)asis for its tiesire tt1 prl1hibit 

con1petitors from liecorning holders of its L1) Debt. 

The problem is that the Cre(lit Agreeme11t Y\ras nc)t crafted sharply· e11ough tc) acl1ie\1e tl1at 

i1rtent. J\/loreover, t11e problerr1 vvas exacerbate(i by' t11e lacl( t)f acti()ll by I"'igl1tSquare(i ir1 the face 

126 l 1 I J ·:' 1i"' l . ~r-; -. ; ':':Ii ,,- l ; •)I S , ~ . •)I- :".it r l ~.:-.y l '.). l l ~.:-.. · r-; ~ . •)I . ") ,(".ll' 'l "T: l ~E .. t .- 1i"' • •·T: l -~ ._ . -. \ ]\I S .. h 1 · t~ i . T - 1 I . ht s-· i _, d . 1 D. ·1 · fi d C' .· ' k 1 -) ·1 · t ' .. , s ,_ ... ,_n,_t te:'l J _.1::-C et •. r.u, _.lf, _ .~ quu.rcc ctrr.v,_tuc _ ._ .v _ t:'>qllu L ,_.., .orr1p(.n) (pre oar_._ rup C) .. ls tc 
rr1ake sure tltat the list of disqualified cotnpa:nies irtcluded all of [l.ightSquarecrs] cornpetitors, because we didn't 
\Vartt cornpetitors involved in the capital structure. \Ve tltOlH2:ht it \Vas irrtoorta:nt as \Ve V/ere entering bankrup,tcv to 

....... j,_ ~ ~ 

rr1ak .,. t'·he·s·" ·lJDd_a_ •-p. .. :· " T'H"'t n T-r tSr·11· ·--:-t)l? 6 · 2 ') ·- : '! 7 ·24· PX!) 1 6-l - C1 . -- C1 "!_ • t'"; ~.. ... '-'·J... • 7 - " \, - ! -- t.i.. ,J . . ...... ~ • ~ .(.,, .! .:. .. I c .,, " - - J... - ~ 

127 S'ee, e.g.~ Credit /\greement § 3 J)4 (reqttiring LightSquared to provide several years of fi11ancial statements 
a:nd projections), § 3 .05 (listing all real property o\vned or leased)~ § 3.06 (listing all intellectual p:rope£ty O\V:ned or 
] . d - -. ~ 09 ( ·11 . J 1 . I - ., ,.., 1' b - ) ~ c 0 ·1 ,. ) 1 n - ) 1 (b) ( . . .l,-..,_"'.t}St-"' \ t\;, ..t, ·:ii JtJa·t·"-r''l ·:i.oye::i.;..-....·tn'"Dt" !•"':ii a·tJ-t1n ·ti1 _;~'.ft]t-.:qli·l..-)Y~.:-.l- "' US:ne'SS ~' °" 'a ·:.-t1J- r.i. '- ( • !•"'.:i.10 .. l1J-t'lt]'5 -· 1,_;._,_ ~ .... 1 , ::s- •. " _ , u. _ _ • _ 1;;,_ -'-( _ u o-'- ._,_ ·- v -' :'> v . _ t:~ _ _ _,. t:~·· _.__u ... .-u v ci • __ , ::s- ~-. _ t, • '-"- '- '.)' J. ,_ '- . v -' ___ • -,::, 

a:nnual a:nd quarterl:v updates containing info:rrnation that \Vould be included on SEC:: Fortns 10--K_ and l 0-Q), § 
- ) i (h) ' ] 1 . b 1 ' - - c 0 l (. ) ( , - . ·1 £ . ,.. . 'bl i 'b ' : • 1 'lfit1ll ... ~ ·:i.·t1l- c1u·irt'·;..-....-r~·~l ·l1j- o·,..."".J!r··s \ .--~ytd {' .,, · 1 ... ~ o·(:).tJ"'·t·a~ .. ,,·:i.t-·~t ... ~ ~ ·or ·Lnr·c,rrn·it·L··-r1 1·t:.:i1 ... ~ i..'l-~na- 'l re·q·t1,_C:J.i(lt'·,::':lic '-l" 't J.1 ,_ '- _. \(• _ . (L '-"- . (. _,_,_ -'-) ,,_ 0 .... - 1 , •u .. ::s- ~" _ ,_ •~· 0 •.• _._,_ • vu 1,,,_. •~·-'-· _ _ . _. .• __ (. -- u_ ..,,~.~ , -' _ _, _ .... ci _1;;, y ( 

I 1 ) I d 1. - 1 S . c C,.., . ) - I 1 1 h ., - ., . I . h S' 19 • 1 P"t1l- e·r I' a l-1t·l-~n u··1l- e::r.y ;,."".it("\.i·1or· ' ) I la- i-...... 'l"' ... ~t P"t1l- e·r •)I r-;~' a-s t"JP f~f)' .. ]t to ·lnSpP·c·- 1'5 ·t a··l1a:r·"c s p···ope·rt'·lit:".:i\.f'l ·a:t1l-_,._,_ . -~. . - l .d ' -'9 l - -'- .... , ... ,l-_ - l ~·. I \ ~' ._,( V-'-. _,._,_ . - '-"- :'>U - . .l _._, . lt:) -'-- . . -- ._, l- _; ,::, - ~- -' 1;;, _,.l . . -l.V:'l . 
'' i. 1 ~f; . ft ., -. . ' 9 f I . h S' i . h . ~ft J 1 · c J '-~'"\."11 ""jj '-~'-~ 1- 1~.:-. ... ~ t ··t1rs -·Ln"nce::r.i..• '" -·c·oltnt" a-··1c· c·or·ct·Lt-Lc-r1 c· · 1 '5 t a·-l1a:r·"c ""-"ll:j"li't 1 ·ts ot -L{ .. ,..."".I!."'''-~ '""-....·tnp o·ve::r.-::':liie~ ·:i. c·~l-•111 -r11·a-nts a:t1l--'"""' Ll.'"'" -- v •~·-'- _ ( _ , -· __ a .. · ~ a v , -' :'> L I , _ l . _ -- '- '· . _.- ,::, -' ~- -' 1;;, n -'- __ _ -'- -· _,._,1 '"~ ._,_ _ _ J 1;;, '"~ u v , Ll.. , -' . 

advisors. 
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1i ,-""t.i'""\ 

of rampant pul1lic speculation about tl1e debt r1urcl1ases. !,,'.,(') JV1r. Erge11 fou11d a loophole in the 

express ter111s of the Cre(lit i\greeme11t and. ex1Jlc)itecl it. Tl1at is nc)t vvrc)11g in ai1c.i ()f itself, The 

\vron.g arises fi·on:1 ivir. Ergen's ptlrchases of t11e I.,P Debt~ begin.nin.g i11 th.e spring t)f 2013~ \\rl1e11 

11e inte11ded his "substar1tial interests" in tl1e tiebt tr) co1nplen1e11t anyT acq·uisitit1n strateg)' anti 

ha,.re '"sig11ifica11t inf1l1e11ce~' in the bank1u11tcy cases;129 l1e inte11ded and prefe11·ed that it be DISH 

that acc.1uire(l LightSquared d.ebt (and ultimatel;1 its spectrum), and he pursued such purchases to 

preserve \rall1able options for t11e benefit of DISII. Th.ese purcl1ases v'iolate t11e spirit of tl1e 

c:redit 1\gree1nent, as tl1e harm that I_.ightSquared sought tt1 a·\1oid ---·a cr)rnpetitt1r e11tering its 

capital str11cture and acti11g against its interests --- has no\:V' co1ne to pass. :Nir. Ergen' s use of 

SPSO to e\rade tl1e ter111s of the Cre(lit i\greeme11t tl1at prevented him and DISH fro1n b11y1ing tl1e 

I.,P Debt tl1us deprive(l I.,igbtSquared of tl1e fr11its t)f the (~re(lit Agreen1e11t' s restrictions. 

\Vhiie tecl111icaily permitterl to bU)' LJ> J)ebt, SJ)SC> v1/as esser1tially- a fro11t 11sed ·b;1 I\.1Ir. 

Erge11 to iinJ".1leme11t his strategy for the l.,enefit of DISH, a forl.,idden Le11der u11der the C~redit 

i-\gree1nent. Tl1at SPSO' s acquisition strateg)r Y\ras fc)r111ulate(l specifically· tc) acl1ie\1e ai1 end-ru11 

art)Lln(l tl1e restrictions in_ tl1e c:redit .Agreernent is an:1pl).r supporte(i 1Jy th_e record. Th_e (~t)L1rt 

thtts ct1ncludes tl1at, at least as f)f 111id-/\prii ?013, tittring tl1e periot1 in \\1l1ich SPS() acc11tired an 

additional $320 million of LJ) Del1t, I\llr. Ergen~ througl1 SPSt1, '"'as 11ot acting on his ow11 behalf 

to acc.1uire LP Debt as a perso11al in\rest1nent; rather, he \\.ras acting to acq_t1ire a strategic 

aclv·antage \\rl1icl1 h_e k11e\v lie \Vlluld hav·e to te11(ler to tl1e DISI-r Board t(l give DISI-1 tl1e optit111 ()f 

128 " PS() ~ l b1 ., . . . b l ~ f E d l L\ - P d . -.: toc··t1°,_"".J!i(I C)n t )'"" ...... 1i"'tot ... :ii ,_OJ. c·1°t1r···t·i1··1 '"1'-"IT-::':l.(~··1 1- 1-::':li t..-~l-·t" o 'm tJ""i'"'/_,JCtaci ... ~1i"'t 1- 1·" ct-{"!-::':lirsa-r'\:r -ri1c-::':li,_"".I! 1·1o.; o.,.t u . _ _ .. .~ .... ci _ . . >._; J.. a . .._. I .• ~ '- _ l \..;. l _ .l . v . •" \::• .-.l . ,_ \::• ;_ •~· ' :'.'> _ _ _, , l· ' •>>~ ,, (U. . ,_ \::• 1. _ . v 1;;,_ .l .'! . _ _ 1;; • .._. _ l .,::, J.. 

tbis point. In E'n·ipresas, (~ablcvisi6n actively opposed Inbursa's use of a participation structure to circun1vcnt t11e 
. . . S r• ~ ... (- F "' '"' ' 6 ~ 8 H. - . - ' r p- . . ...... a-1 

-
1,lgrJlncvnt 1·pctr1c .. 1o·ns )'•.Jo H m·p ··ecca' 1)X ) . '\,.~ ·--·)'n -/ '"ii ·:::i.t ~· I p.rp. 1i-•np. -:J,"- -ld -u1 ~Pio '""11('."l.-'m ~J1''t1·~t ""C t )':-it : a1·nt·lt1r -: ~"'I~ -:J,1•p , ~~ __. ..._,. "~". .L . , • l t.L L1 .. ] .~ .°'I~ \ '-• • .._h .. !l _t" "-'l! u .Lt • '"' '"'' L< '"' !;..;,- ,1 ,,_!;..;,! I., .. ~, lt"-'" l.. ~ a.!;..;.-" u .< i!. ! ~ v1ll;..;,- "~ 

avv:irc as early as J\,lay 20 I 2 that there vvas at least son1e possibility t11at 1\1r. Ergcn vvas be11ind SPSO~ s debt 
pluchascs. Yet, as SPSO continued to acquire additional l_,P Debt, Plaintiffs did not act in any vvay to seek to 
prohibit SPSO fron1 1naking Sl1c11 purc11ases. .t-\s Yvill be discl1sscd n1ore fully infra, for t11is reason~ t11e t;ourt 
declines to a'vard da1nages to Plaintiffs. ,_ .. 

129 See PX0867 (Ergen Presentation). 
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inaking a bid LightSql1ared's spectr11n1 assets, assets wl1ich \\1ere clearly attractive to DISH, 

'lvhether or nc)t DISH consu1n1nate(l a transaction \vitl1 Spri11t. 130 

The record also supports the cor1clusior1 t11at l\1r. Erger1's strategy vvas dep10)1ed on beJ1alf 

of l)J SI-I as early as ()ctt1ber 2() 1 ?~ \v-hen 11e told JV1r. l<iser, ~'[i]f \\1e ca11 ~t -be s11re the co1npan)1 

ca11 buy then1, tl1e11 I a1n ii1terested to increase my position at the 75 level at least ur1 to a 33~1() 

O\\/nersl1ip le~lel of the class,'~ Si1npl;1 put, had. l1e tl1e11 been ad,rise(l that DISH \\i'as per111itte(l to 

buy tl1e I,P Debt~ l\1r. Erger1~s v-vords reflect his prefere:nce tJ1at DISII (not SPSO) bu)r the debt. 

Eiut 11avi11g i(lentified a roadblt1cl( i11 the (~~redit /\green1er1t, J\r1r. E~rgen sin1ply created a special 

r1urpose '.rel1icle~ dro,1e arol1nd tl1e roadblocl\:~ and took:_ an alternate ro11te to 11is destination. 

Nor ca11 it be seriot1sly· i11aintai11ed tl1at J\1r. Erge11 did i1ot personall;1 direct at1(l indeecl 

control \rirtuall)r every aspect of tl1e process leadir1g to tl1e forn1t1lation of t11e I_,BA(~ Bid arid its 

ultin1ate pl1rs-uit 11;' l)J SI-I. J~rorn 11is stt1nning lacl( of candor \\1ith tl1e J)ISI-! t1oard a11d 

n1a11age1nent to tl1e sto11e\valling a11d disl1a11di11g of tl1e S11ecial Co1nrnittee~ tl1e message is loud 

and clear: nc) one crosses C)r even q_t1estio11s tl1e actions of the Cl1airma11, Cl1arles Ergen is~ in 

e\ref)r ser1se, tl1e controllir1g sJ1arel1c)lder of DISI-1 ar1(l \vielcls that control as he sees fit. I-Iis 

acql1isitior1 thrt1ugl1 SJ)S{) of the I_.-P l)ebt v]r)iated tl1e ct1'venant t1f gt1od faitl1 anti fair tiealing 

automaticall)1 in111lied li:yr law in the t-::redit J\greeme11t. 131 

I11c.ieed~ tl1e extent tc) \vl1ich DISH itself belie\1ed a11 end-11111 arou11(l the terms of tl1e 

(~redit ,A.green-ier1t v-vas perfectl)' acceptable v-vas rna(le crystal clear durir1g cl()Sing argun-ier1ts. 

130 
l')ee Erge:n Presentatio:n (stating that ?v1r. Erge11 9 s ~·substantial i11terests ir11,2 debt and preferred stock: 

co1nplin1e11t [sic] m1y acqttisitio11 strategy ai1d could have significant influe11ce i11 L2 ~ s cl1apter 11 cases.~'); see also 
Erge11 Jtdy 8 I3rese11tatio11. 

130 
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\Vhen asked l1:yr the t-::ourt if ai1 affiliate of DISH could 11ave purchased LP Debt vvitl1ol1t run11ing 

afoul of tl1e Credit i-\gree111ent~ counsel for DISH agreed~ "base(l on the \vord.s of tl1e contract.n 132 

A_fler a furtl1er hypothetical situatit111 Yvas posed tt) cour1sel - if SPSO J1ypotl1etica11)' bad a side 

agreement with J)ISl-I tl1at J)ISl-I wol1ld g·uarantee the ret11rn t1f ~lr. I~rgen~s capital 011 l1is 

i11,.restn1e11t of Ll) Del1t ---- col1nsel responded tl1at he still belie,1ed tl1at SI)S() \vo11lcl 11ot ha,re 

breachecl the Cre(iit Agreeme11t under such a scenario~ ev·en if SPSO \\i'as 11e(ige(i \\rith a 

Disqualified (~c)1r1par1y sucl1 as DISI-I. 133 DISfl's v·iev·v, in otJ1er \vords~ is that if tl1e c:redit 

i\greernent does 11ot explicitly prol1ibit a partic11lar transfer by- its express terms, ar1y cr)ntrivance 

or Sl1l1terfuge to a"\1oid running afoul of those express te1n1s is a~ok. 'I'his ca1111ot be correct. 

Finall;1, Defe11(la11ts~ atte1npts to (tisti11gt1ish En-iJJresas are unav·ailing. They' argue tl1at 

_E1nprescls is en.tirel)' di_flere1rt frorn. tl1is case l.,eca11se, ir1 E111presas, JPJ\!lorgar1 ctJllz,1,:lecl vvith. 

lnl:n1rsa to alter ft1ndamentallyT tl1e agreetnent between (:alJie-\1isi611 and JP1\/Iorga11, a11d ltll)llrSa 

acti,rel}T bargainecl for i1011-standarcl 11ro,risions in the participation agree1nent vvitl1 J]}~1organ, 

bc)th facts \JY'hicl1 are 11ot present 11ere. 134 Regardless of Y\rl1ether collusic)11 occurred. 11ere or i1ot 

(a11d there J1ave bee11 tl() allegatic)JlS tl1at J\!lr. Erger1 i11 t'"c-1ct colluded Yvitl1 a11y I_ .. er1ders ft()Jr1 vv11t)n'l 

he pl1rcl1ased I_.p l)el.,t), ar1d notvv'ithstar1dir1g the fact that SJ)SC>'s LJ> Debt p11rchases \\1ere inade 

u11(ler standard ter1ns~ tl1e violation of tl1e spirit of the C~redit i\green1e11t ii1 eacl1 case re1nains tl1e 

same. Ha,ri11g been ii1fom1ed more than once that DISH and Ecl10Star could not purcl1ase the LP 

• "' • J ' "' "II 11""' I ti" R' '"")-.~ Cl. • ~ .. ~ r'li ~ ~ 1i- \I: - , Cl. "II • ~ - .JL.11_, A..11 '")ii ,~. 'i 'Ii-~ A...,, J\i1 ' ,.., T ( __ , . f.... ' 2 (\ .... . 4 ? 1 .""' l f' ' dd d 1 . • h . d ·~ . . t· ffi i · . 1 . al. ! , L ,.l.J! u ! ray _. ~· . l' - ~ • (,,c 1..1..ns......, urt!ll- ! a c . t 1at. t !er..._, ! s a e1!n1 l! c L. o a. ,_ iat.c in l us 
co11tract "'rhic11 docs '\;\/11at t11ey '\va11t it to do~ "'rhic11 '\\'ou1d have picked up SPSO, '\v11ich \VOl1ld 11ave picked up Ivlr. 
Erge11. A:.1d tl1at's not vvhat it says i11 the tra11sfer provision." Id. at 300:8-11. 

,)ee 11ar. 17 Tr. (Ciiu.ffra) 313: 17-315:1 ("~{our Ho11or, it's because t11e co11tract \vasn't drafted "'rith a broad 
transfer restriction .... I think '\Ve still vvin.~'). 
134 p - . •)I' -1~~ I ,- •o·- '\·-t"' ·p ~-I"' 'l ·,- ·Tr-; -~ J-f· ']-., ! -~ 'lt"l s··r-; ·,- (.:\ •)I IP.,-i , f'\:1 ·> ,-.,::-:_;, -·:'·-. -.;t· •p D ~ d . 1 ] . ] ] . . .--, . d . . . ] b"l b . 1 d 1 ~,Jen u.nts a .... so et! 0 ue t ... a. t 1v .... ebct. (,net y :'>ls 1n L,1nprt"'ias ls 1s.1.1f,Ul:'> 1ct . v u.Svu on ._. ...t. ptch_.,i;~, u. a . pcS.ll! v 
of the case. T11is arglunent lacks inerit because tbe legal anal:vsis concerning tbe parties~ good t~1ith and fair dealing 

·II-' ,- ,-..•;.,.. , ·p •p~ . . .( "W- --.; - "W- :Ok- •)I "J - "1: ·7 l:'i.t '\:-_}.·II-' l:'i.- T• "ll""jj.- '·:::., ~ , ·p 1'~ P., ·;"' ''- . (.:\ li"R- '. •T ~ . '\ :.'·li <' ""'i '\ :-_}. •:-_}. , ·p ] . ] f . ., 1 h 1 1 d . ] f 1· . . . . 1 . ] 01 .dvK t1..-,1..-,0 rernah1s Ul1Cl1u.nJ:,ei..., v,_ 1;;,._. ... c1 1;;.va_ u.att, Ln t1..-, c0nt..-,xt o_ a prv_ 1llld1ary lllJUl ... ct .... on or, as ... tJc, 1n t1..-, 

] .·l') "j..,]·11·t··T p1n') '"' .. UV·- .. ) J.. (~st,, 
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De lit under tl1e express terms of tl1e Credit Agreement, iv1r. Erge11 sol1ght to do indirectly vll1at he 

kne'lV vvas not per111itte(l directl;1. As in Elnpresas ~ althougl1 the LP Debt purchases by SPSO 

rn_ay 11a\re appeared "superficially~' pennissi1Jle~ th_ose purchases (YvhicJ1, by /-\_pril 2013~ \Vere 

inade essentiallyT for !)IS!-I ir1 ct1nte1n1.,latio11ofa1"otential DISI-! acql1isitior1) were i11tended to 

circu1n"\1ent the Credit i\rrreement' s restrictions on tra11sfers to DISH. t-::ontrarv to Defendants~ 
4-~ cl 

asse1iio11s~ the restrictic)11s on competitors becoming Lenders \\i'ere bargai11e(l fc)r by Ligl1tSquared_ 

i11 the sarr1e v·vay tJ1at (~able\1isi611 bargai:ne(l fc)r the rigl1t tc) \1eto assignees but neglecte(i tc) 

include in s11ch 1.,rovisit1n tl1e right tr) veto parties p-urcl1asir1g participations. 

SJ}SO i11ust l.,e held accou11tal.,le for its conduct, i11 context. Jv1r. Ergen~ s m11ltiple 11ats ----

personal~ SPSO~ LBi\C, DISH - can11ot be selecti\,rel:y- (feploye(l to (fisguise SPSO or i11sulate 

SPS() fron1 respon_sibility for its actic)JlS ir1 t1sir1g a "guise" t() acl1ieve a11 "enti run" arou11(l th_e 

s11bstance of the I~ligil.,le 1\ssignee restrictio11s ir1 tl1e <:redit /\gree111er1t a11d -u11derc-ut vvhat I'vlr. 

Erge11 certainly knew tl1e restrictio11s vvere desig11ed to l"revent. ;._i;;ee E'lnpresas, 680 F'. Sl1pp. 2d 

625. 

l\'~ The S:PSO Claim Stiall Not Be Disallo,ved 

1\~ The SPS() Clairn is Not \Toid or '\Toidable Evl~rl Tliough the C:ourt 
Fintts an Imr1Iiett Breach and Eve11 if the Court '''ere to Have Found an 
11=x11ress Breacl1 

Section 502 of tl1e Bankruptcy t-::ode l"rovides that a properlyT filed i1roof of clai1n is 

deen1e(l allo\\1ed_ u11less a party' in i11terest objects. 11 U.S.C. § 502(a). Various otl1er subsections 

of section 502 set fc)1tl1 t11e grc)UJl(ls for (lisall0Yvi11g a clain1, i11cl11ding sectic)Jl 502(b )(1)~ \vhicJ1 

a1Ltl1t1rizes disallr)war1ce l.,eca11se tl1e claim is ur1enforcea-ble ur1der ai1yT agreement t1r appiica-bie 

law. Section 502(b) provides: ~'['I']he COllli ... shall allo\v Sl1ch clai1n i11 Sl1cl1 amount~ exce11t to 

tl1e exte11t tl1at ( 1) such clai111 is unenforceable against the debtor ai1(l propeii)r of tl1e debtor~ 

ur1der any agreerne:nt or applicable lav\i " , .. '~ 11 lJ.S.(~" § 502(b). 

132 
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SJ}SO 111aintai11s that, e'.re11 if it \\1as not a11 Eligible 1\ssig11ee, the SI)SO Clai1n wol1ld still 

be enforceable agai11st the LightSq_t1ared LP estate, as nothing ii1 the Credit ,LL\_green1e11t treats 

transfers as \7oid or \lt)ida1Jle ever1 if thev are n:1ade i:n violatic)Jl of tl1e tra11sfer restriction_s. The 
J 

c:o11rt cor1cl1tdes tl1at SPS() is ct1rrect r)n tl1is poi11t. E~·ve11 if tl1e C:t1urt 11ad fount1 that SJ>S() 

breacl1ed the express terms of tl1e Credit 1\.gree1nent and ~'as i1ot ai1 E.ligil1le i\ssignee, tl1e plain 

language ()f the Credit ,LL\_green1e11t d.oes not suppo1i c.iisa110\\/a11ce of tl1e SPSO Clain1. 

Plair1tifls arg11e tl1at the (~re(lit Agreerne11t provides that a tran_sferee \V l1c) is :not an 

E~iigible /\ssignee acquires r10 rights ttnder tl1e c:rerlit i\greernent, anti, therefore, such trar1sferee 

cannot assert a clain1 agai11st the co1n11any ~'ith respect to an)1 purchase of Ll) De lit. 

Accordingly~ they' argue, an)r claim of SPSO based_ 011 the Cre(lit Agreeme11t must be disallovved. 

Ir1 su}lport C)f this argun:1er1t, Plainti_fls rel)r 011 Secti()Jl 10.04( a) of tl1e c:redit _Agreernent, vv 11ich 

prt11vities tl1at 

:Nothing in tl1is i\greeme11t, express or i1nplied, sl1all -be co11str11ed to co11fer u11on 
a11y perS()Jl (other tl1a11 tl1e JJarties l1ereto~ tl1eir respective s11ccessc)rs an(l assig11s 
permittec.i hereby'~ Participa11ts to t11e extent lJrov·id.ec.i i11 paragra1Jl1 (c.i) of this 
Section and~ to tl1e extent expressly co11templated 11ereb)1, the other Inden1nities) 
ar1y legal or equitable right~ rerne(ly or clain:1 u11(ler ()f 1Jy reast111 of tl1is 
,LL\_green1e11t. 

(~redit ,A.green-ier1t § l 0 "04( a). 

1\s 1\/Ir. J~.rge11 anrl SPSC) point Ol1t, 11t1\\1ev-er, Plaintiffs fail to mentio11 other relevTant 

pro,1isio11s of the C~redit i\green1e11t wl1ich provide that an)1 breacl1 b)1 any Lender or 

participant135 of tl1e tra11sfer restrictio11s under tl1e Crec.iit Agreement dc)es 11ot excuse 

135 - .. t "ii , • -. - - I:\ I:\ ... '.f""'' :'"_}. - I:\' - . > l' , :'"_}. 'I t "ii.- , . 'Ii ........ ... - T • ; ; ~ "J ,., "ii :-_}.'W- t -. '• ' (.:\ . T •)I I:\' - - -. - ~ "J .. t 'I " . ·1 0 0 ' 'b) f h '""'\ ., . :\ . d 1 -G [ J . fi b I 1 f . ., 0ec._Jo1_. _ " .tt( c _ t 1::. Cr1::.c11t £. b1 cem1::.Ht pto\ t cs ._ .. at _a_ l1)i assq:,1_._n .. c11._ or tt ans_ vr ) '-' -'1::.nt er c _ rlJ:,l1._s 
·:' ~ ; "J'l -. ~ ' 1 li' - - - I:\ - ::"'.;, l' "J •p - ::"'.;,' - - •)I -. - ""'i l - ..... • . T ·- T . l ; 1i"' ... y..- s .- ; "ii. ~ ~ - tYC.. , I:\ l l 1i"' 11- -~ :'"_}. 'I b. . . 1 [ h (' d . J ~ l d ·1 . ] l . l 1 , . b ' ., ,.. o. o ... i:,(.tL0ns u.t1l er t 1::. ._rt; .. t _ _c i:,1ven1tnt t lut ces Jot cornp) \vlt 1t1 .. s pa'"'af,rdp 1 s .. a .... e .J.vat1::.c. .or pu.rposcs 

)ft]l.l" L\or;:i.::>•nent'· ·:.-· 'l "'):e b··T ,,.,,."!,. I;:i.·ni"'r o·fa pa:r1-."l'"l.pat'·1"on 1·n s····]; -r~o'n•-· at1-1obl .. l~--.-·t1-1·o·n"1"·0 ·:.•·c1···c1·a:n·•:> n·-1"-'n t . - :'.'> 1 o- l::·l.l -- -- . uS ( ::'la;. - ) s ... a ... H -'\::•_ l v . - ' \,.;_ . - J.. J.. Ll\J -' - -'oJ. tS .l - b( ,_ - :'.'> - U\J t l ! dvt; n 1 _ lJ.. 
Section 10.04(d)"" C'.redit l\green1e11t § 10"04(b). Thus, even if a:n assign1nent by a l,ender is invalid, it \vou1d be 
·->3r ·3 ,- ""'i..-.... 1,,- ::-1 --- , .- .. r..,, ,- ·· , , , -.,-.,- ..- , - - :':}....,, .. ~ - , •p.- -. \T, ,- ir·...,, , , • r-;·. ii~ {:":J...f"l, · _ ·;· i.111-~3-d 1 f . . . d s . 10 ( 4( 1) b h b '. . ·11 ., ' ttt.dtt. _as a Sd t. c _a pa1t1 ... ,1patLon, a:n , putsua_ot to cctlvn _ . ) ,l ~ a .!vdl._ ..r a pdrt1c1pant ;:,tl _ Ci0v;:, not excu.st. 
perfor1nance by L.ightSquared. 
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r1erfo1111ance l1y LightSquared. S11ecificall:yr, Sectio11 10.04( d) of the C~redit 1\gree111ent provides, 

i11 perti11e11t part~ tl1at Ligl1tSc.1uare(l 

agrees tl1at any breacl1 by' ar1y I_,er1der or participar1t or sub-participa11t ()f tl1e 
restrictio11s on assignn1e11t hereunder (inclt1ding~ \Vitl1ot1t limitation~ to 
l)isquaiified c:ornpanies) sl1ali ll()t exc11se, ll1 ar1y respect, 1)erfor111ar1ce byT tl1e 
Borro\ver under tl1e Loan Doc11me11ts. 

(~redit ,A.green1er1t § l 0"04( (i)" (~t)JJtrary to Plair1tifts' argurnent~ Secti()Jl 10.04( d) of t11e 

1\green1e11t n1akes clear that neitl1er a breach of the e~'<})fess tertns of the c:redit /\gree111er1t ll()f a 

breacl1 of tl1e in1plied cove11a11t of good faith a11d fair deali11g re11ders vvrongfully tra11sfe1Ted debt 

claims unenfc)rceable agai11st LightSquared a11c.i therefore (fisallo\\/able. SPSO alsc) points out 

tl1at sin:1ilar language l1as beer1 four1d insufiicie:nt to irr\ralidate trar1sfers. See _l,(°E _l,1Jx }ftJlti(~lJ 

) I 1-' ' ' . . c-~ lJ -1 lJ " -~ . -1 (-~ v· ? 8 .- 8-, n• I) . .., ·3 c· 2 ~, ~ ,· s D 'N '\/ ""I () ] ? ) 13 6 ... . a.r.1. v. ~r1tretert1n·izenf() J}l t..te Jl eJClC() >._) •• 4. t..te -'• ., .... ~ I f 1 .i'\._.l • ..:.. J, ~)~_, (~ .. l "i" L ..... 

lJ11der an)1 circu1nstances, even i11 the case of an express breach, in order for a clai1n to be 

c.iisallo\\/able, the co11tract 1nust expressly provi(le tl1at a11y' breach of the co11tract~ such as ai1 

assig:nn:1errt ir1 violatic)Jl of tl1e agreerr1er1t~ sl1a11 rer1(ler the assignn1er1t vvllt)ll)' \"Oid t)f in·vali(l" 

See Ir1 re 7<~5 JJartners LLC1

, 2012 \i\lL 401497 at *3 (Ba11k:.r. S.D:N.x'. F'eb. 7, 2012) (citi11g 

Pra1;f1i B(znker Assocs,, Ltd, J--·~ Banco Popz .. tlar Del Peru, 109 F .3(1 850~ 856 (2d. Cir. 1997)) 

( assignn1er1t of a loa11 is \7alid, rer1(lerir1g th_e assign_ee "a secured cre(litor a11d JJart)' ir1 interest'~ in 

136 I11 LC'E' Lux lloldCo l).a.r.l. 1-'. E'ntretenirniento G}vf de 1lff;?xico ,._),,;1. de C'. f':, t11e agreerr1e11t at issue 
contained a provisior1 prol1ibiti11g assigmnent \vitl1out co11se11t~ specifically stating t11at "[:n]eitl1er party rnay assig11 
ar1y of its rigl1t under tl1e 1\gree1ne:nt vvitl1out the prior writte11 co11se11t of the other parties, "\vl1icl1 "\vill not be 
turreaso11ablv vv-ithheld.' 9 'I'l1e a2ree1nent \vent 011 to nrovide that "[sltlbiect to the nrecedir1a0 se11tence. tl1is 

.., ..._... .JI... ...II .,._ .JI... '"' 

J-\greerr1ent \vill apply ... to give any Person otl1er t11ar1 the parties to tl1is J-\greerr1ent ar1y legal or equitable rigl1t~ 
rerr1ed;', or clairr1 ur1der or \vitl1 respect to this 1\gree1ne:nt or any provisio11 of this /\.gree1ne11t." 287 F'.Il.D. at 235. 
The defendant argued that the only \Vay to give lneaning to the phrase "subject to t]1e preceding sentence" \Vas to 

i ] 1 'h l b ft ,.. -- - . ., ·1 ·- d . .- d . -· ·p s:-1 ""~) - s:"'.;, - . ,._ '.) ::-:_;,.-"ii .... ... - ::"'.;, p ·p·· --~ ~)ir" .• - --o·- ::"'.;,:":}. - ... I:\... . ·r - . ::"'.;,·>-" . P- ... SS o·' ""'i ..... 111-~ - . :"'.;,-) ""J reac t 1v ·~t.CL tll ~tJ1tence tt mt;al .. L h'lt t ]t vnv Lts L l tne aD.rt;t.lnent lnUT1;;,(1 on J to ptJJnlttv a,~·~1oJ1S, tfluS ren t;J;_tlJ:, 
. . . . . f - .d Th ~ d h 1 d. - " . h . 1 ', 'l.(';.f'l l - , . - T ~-- - )' • '.• - 'l -.S"t'3:- I:\'. - . ., - °"~)· y- t )- . t" -~ t '\3: 1 O' l:\:1f - ., . "i 'l'W, .~)'. °"~) 'l,.,. - , "f· _.,,, an (,:'l:'llgn.nent 1n v 10 .. dt1cn o tne (,b. t.em1::.n:t "01 , . e CL u .. t .. c un .... 1t ._. .. c ac.r1::-t..nent 1u HL t CL nt(.Ln t e t) ph,a 

. ·1 · . ' 1 ] ., . . 1 .. d h . h b" . . . h - . f ] ........ -~ ., ,.. ,..,., ~ o·li·,. ... ""J , .. , - ·""'3- ... ... c. .('; .- ... '".(" ""'i ... '. - T 1~ - JJ '" , . '" - ""J~\r - ':\ ~ ~ ~- *·1 .('; ,. .... . • ·""'·- 'I, o· ) .. , . ·p ia 1sn1dl .. l1,.; _ an0 ... hlJ:,e t 1dt l t.11Cn:;;T:'l al1 a:'>Slgnlnent v t ll. an . t .. at~ J:,l , en t 1::- am_ lbUh .. e:'l 11.. t. le pnl as1.n0 c. t 1..--, 
h . . ·11· .d h . . l.. 23('. ~6 . . 1 u • • I:\' :1'W- t , .... --., 1i"' ~ . . '. ,. ;·, -~ - . ·-. ~ o· t T~ . ' , ... '--., O'' c. ..... , -~ -r I:\ • , :1 "' I' ... t~ o· ,..- '. 'l'W.- ; 'I ""J ,., "ii:":}. "ii 'I agre1::.n:1c11 ... on: 1 .ls p01nt, .v as unv.11 _ lll0 ... o v 01 t e ass10.n1rh~n1 at lssU1::-. . d. at -·· ~ ·· .. ( stadn0 t .. at aSSlJ:,l.._n .. t.l .. ts 

•Ji 1:'!. · · "" ·""'·-·-·3 ... t~-tiw t ... 1i"' ~ · "".-· --..3 , ... r", --· r"'. · ·""'=1 ·- 1-, ·p -.. ., ~-.. ,..,. w ... 1 ... --.. r" :-=.i,.- • -p ~ ~ P • ...... i · · ~ h .. · · 1 · · i ·r 1 · 1 1 ~ · ·· muC1::- u1 contlaVt.11dl.l .. o .. a pro.ll.._nt1on c aust. in: a .... on:Lra ... .t alt. vo1c ... t1v contract 1,.;0l .. td"11S .... td!, tvtlnltv, al1Ci 
• ·· ·· 'l -3- .- · -..-l .-P - - -.. ~ Y, • .- t" .c.· ··'"•Ji '! ·· -~· -. · ; ;; ""J ,., '\3' wt 'l.J\ -•1'··:i. · , w· +- -. ] 1 1 . h . ·1· i. f h . ··- ( . . . 1) apptopt1(Jt. _dngu(,bv l ec a,.Lnb ... v U1vu lC 1t.} o sue_ ass.J:,1.._n .. c1 ..... s / ,v .. tut1on on .. 1t ... et . 
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the lia11l<111ptcy~ eve11 if the assignee did not 111eet the definitio11 of an Eligible Le11der, \\1here tl1e 

co11tract lacke(l language in,laliclating a11 improper assign1nent)); see also See Purch(tse P(zrtnersy 

_l,J,,C1 v. (7a11,,er _Fed. Sav" _Ba11k~ 914 F. Slipp. 2(1480, 505 (S.D.N.Y. 2012) (contractl1al 

prtJ\risir)ns prol1ibiting assignments are nl)t enforceable exce1.,t \\1l1ere ~'tl1e relevant 1.,rovisit1n of 

tl1e contract co11tains ~clear, definite, ai1d appro11riate' language declari11g an assig111nent 

in-vali(r') (quc)ting Sull1\?an v. ll'1t'l Fid. Ins. Co.~ 96 i-\.D.2cl 555, 556 (2d Dep't 1983)); I1i re 

Britton~ 288 B"R. 170~ 173 (Ban1(r. N.D.N-.Y. 2002) (quotir1g _Prtrvin Bt111ker _.4.sslJcs. l~td. v. 

flanc(J f:i(Jf>tllt1r IJel JJertf, 1 ()9 !~ .3d at 85t1) (fir1dir1g that l1nder New -Y' orl( law, ~'to preclude the 

r10\ver to assig11, or cause an assignme11t violative of contractual pro,risions to lie vll1olly void~ [a 

co11tractual] clause 1nust contain express provisions tl1at a11y' assignme11t sl1all be void_ or in\1ali(l 

• ,, -.! • • 'fj i '') it riot rna(!e in_ a certa1n specr_Je( \vav' . 
- J , 

f-lere, tl1e c:retiit i\.greement does r1ot contain clear lang-uage \'()ldi11g an assigr11nent to a 

party that is not an Eligible i\ssig11ee or i11\ralidating a clai1n ·by such part~v relating to the C~redit 

i-\gree1nent; thus, eve11 if tl1e Court 11a(l fou11(l that SPSO is 11ot an Eligible Assignee u11(ler the 

express te11r1s ()f th_e (~redit /-\_green:1e1rt, tl1e SPSO Clai1r1 vVlluld not be \7oid or voi(la1Jle. 

B~ 'l~he lnactior~ a11cl Delay of IJightSquared a11cl II arbinger ]>reclucle the A "''ard 
of i\ffirmative Damages 

I3eginning 111 !v1ay' 2012, L,igl1tSquarerl ar1d E~larl.,ir1ger knew or -hat1 strong reason to 

believe that :Nir. Ergen \Vas purchasing LP Debt. Substantial documenta1y e\ride11ce i11 the record 

reflects that~ at a mi11i1nu1n, begin11ing Y\rith tl1e sale of Carl Icahn' s $24 7 million LP Debt 

positit111 to a Soun_d Point clie1rt on J\'ia)l 4~ 2012~ \vhicb \vas reported in tl1e press, 137 t11e De1Jtc)rs 

anrl I\.1Ir. !~alcor1e harbt1ret1 seriol1s suspicior1s that !v1r. E~rgen 11ad entered [_,ightSq-uared's capital 

135 
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strt1cture. f~or exan1ple, 011 Jv1ay 5, 2012~ 1v1r. f~alcone responded to an email from a 

Ligl1tSc.1uare(l creditor, vvriti11g "[ 1n ]a;1be \\1e shouldn't file if [Ergen] is circling the \\ragons. 

Thougl1 I tl1i11k [it] is a positi\re. l\1ay brin_g i11 an_oth_er strategic"" (DX035 (Falcor1e tc) _Ara 

C:ohen of Ki1igl1tl1ead); see tiis'tJ !)){04() (!v1ay' '/, 2()12, JV1arc l\1ontag11er f)f L,igl1tSc11tared tt1 Sta11 

Holtz of 1Y1oelis: "'Ketchum~ vlith his l 75JV1I\ll ft1nd~ bought 350 of tl1e debt 011 Friday. He is 

probabl)' a fro11t for Charlie Ergen."); DX382 (ivlay 8, 2012, Falco11e to i-\ra Cc)l1e11: "I ca11 

Llntierstand v·vl1y ll guys balke(l; Cl1arlie \\rill definite]-)' gi \/e u gtl)'S 25(:./o an_d a11 in_depen_dent 

board anti yol1r full clai111.'~).) Sarcasm aside~ I'vlr. f:alcl1ne's s·ur111ise tl1at tl1e b-uyer l1f lol) I)ebt 

\:V'as Nlr. E.rgen was also set fortl1 in a n11mber of emails he sent to 111embers of tl1e press. J.5ee 

DX037 (rv1a;1 6, 2012, Falcc)11e to J\/latthe\v Gol(lstei11 of Ret.tters: '~Erge11. \Vill prompt 1nc)re 

strategics to step irL"); DX386 (l\1ay 16, 2012~ Falcon_e to (]reg Bensinger of The ri7all Street 

~f(Jl1rnczl: "C:arlos Si irn appare11tly- [is] i11volved \?V'ith E~rgen" as pttrc-hasers of L,:P J)ebt, anrl, after 

questions fro1n iv1r. Be11singer, adding that "'He clearly \\1ants tl1e s11ectrum and the satellites. Let 

me ki1ov\1 before I tell someone else if u are going to \vrite ai1:yrtl1ing.").) i\fter se11c.ii11g these 

eir1ails~ l\1r" Falcone testi_fied~ lie ltnderstC)()(l that Tf1e Tf7clll ~5treet ._f o?..trncll n:iav vvrite ar1 article 
. -

"b d 1 . ~ 0 0 d d 138 ase t1n t 1e lntt1rrnat1or1 pro·v1 e .. · · 

LightSquared ai1d Harlii11ger attempt to explain such ei11ail correspondence as either idle 

ba11ter, or, vvith respect to the 1nedia~ as a '~fishing ex1Jedition" to prod for ii1fo1n1ation on the 

i(ientit)' of tl1e b11)1er. \"\ll1e11 asked at Trial about l1is en1ails to ]\/lr. Ber1si11ger of The f1i'all S1treet 

~f()l1rnczl about l\1r. E~rge11 and c:arios Sli111, I\/Ir. 1~alcor1e explainer! tl1at 11e was '~tryTing to get 

[Bensinger] to get inforn1ation for 1ne to confirm, because~ before 11e does ai1yil1i11g~ he's got to 

138 c-,, ~ Ja-·1 ·11-~ T-t· tf·t]•·on"'-) s4··1~ '1? 1 (18·')~ ·109·4 l)ic~(_,. ! ·"' . v - . "' \ . ( .'\.• J .. !V J .__ ~ - .,_,E .. .(.,,_.., .... ~ J... ~.(.,,.,,,.,E .. - ~ •.• 
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go out ai1d corrol1orate. ~, 139 Other einails touting iv1r. Erge11 as a purchaser ~'ere~ according to 

rv1r. Falco11e, se11t either (i) to fish for infc)r111ation or (ii) in tl1e hope tl1at rv1r. Erge11's lJresence 

\voul(l get t)tJ1er con1petitors interested i:n I_,ightSquared as strategic in\1estc)rs. For exarr11Jle, 011 

()ctober 4, 2()12, JV1r. J~'alcone ernaile(l ()mar Jaffrey', a banker~ 140 te]Jir1g him ""[)1]ol1 rnay· vvant tt1 

circle u11 ~'[ith] your contact at i\'I'&,_r and let 11i1n kno\v E.rgen conti11ues to -b11y -bonds.'~ 

(DX0388.) i\t Trial~ rv1r. Falco11e explained tl1at, in sending tl1is email, he \\1as fishing for 

i11forn:1ation t() ''corroborate \:\that [he] believ'e(l~" a11(l l1e vvas also l1oping J\/lr. Jafii:ey could ·~get 

i\'I'&'I' i11vohled~~ beca-use L,ig-htSq-uared vvas it1()king ft1r strategic inv-estors at tl1e time. 141 As 

:Nir. Falcone testified, to '"ha,re a strategic kind of kick:_i11g the tires on }'Ot1r co1npan)1 .•• 

v'alidate[ s] tl1e asset at1(l it may bri11g in-it 1nay1 prompt other strategics to get in\rol\red. "142 

N()Jle of tJ1ese ernails reflects alan:r1 on_ tl1e part of I\1r. FalC()Jle or I,ig]:rtS<.111are(l that a 

cornpetitor \?V'l1t1 rnight act against L,igl1tSc11tared's i11terests l1ad likely· er1tere(l its capital structure 

or tl1at tl1e 11ncertain identity of sucl1 partyT ,,ras trot1-bli11g to tl1ern. Quite the co11traf)1, the 

corres1Jond.ence in e\1idence re\1eals that JV1r. Falcone co11\'e11iently use(l l1is st1spicions of J\/lr. 

Erge11's tradir1g i:n I"'P Debt as a11 ite1r1 tt) publicize i11 order to drun:1 up possible i:nterest i:n 

1 ,.., ( ... 

l_,y Jan. 16 'Ir. (I~~alcone) 109:6-8. \Vl1e11 asked at ·rrial about \V11)' l1e excl1C1J1ged emails vvitl1 reporters~ Ivlr. 
J1alcone testified that a[sJ01netimes the:y l1ave good i11fiJrn1ation," as he vVaS tryi11g to find Olit \VhO \?./aS bU)'ing 
LightSqtiared debt. id. at 36:9-16 . 
• &" 

! .u Ivlr. Jaffrcy is novv a principal of 11elody t;apital Partners, one of t11c sponsors of tbc Debtors' Third 
,t\111endcd Joint Plan of Reorganization. 

141 T . 6 T ,·p ·1 ) ,_ 6 ] ,_, ('. •; -· 0 1\ I 8 "0 . A l\{ F ·1 h - . . ] · 1 G. ·1 I I ~ 1i"' . ~ . > .·•)I ,-., t:'.lo. '.) • J , ... : 1 I ~ ~ . I I ~ \. T - l' . ~ ,I ! \I 1i"' .·•)I ,-., t:'.lo. .- -i s ~-: t ~ s l ·: ; .- ~ l ~ - ~ .-. d .. t. . t, (_ u. vOnv ~ . . _ , ~ _ , __,, t1 _, d.,r ~ ..:.. . .• , . -'. _ u. vOnv _.au •~ C.l._. d ~ ... n. _elf err . .11 . to l d, cl 

b k C, h'J 1 - C' h h d 1 . ., . . l \T&T . "E . 1 - . I S '~ DX043 J\ I ..-... ·:".it·'~ • ~~.:-.. ... · ~ \·v· .- ... ·t:~ · '. ;k. · xr~ l 1 'Ii·,,_· ~ '- · •o,::':1.- · -ti\"' li· \T) l'.).-i - 1 /·"'' _an et dt =revil _ l __ t's'.:. ,o"~ • __ o .. a _ a 1 v atlonSlllp \. l t l , _ .. , Stat1nb . _, 10 1::._n nc A- _._n. c \ cu Ln . _,· . _ _ . ,_ l . 

.( ..... ·!lo ~ - '.). ; il""li -. ::'\ - •)I' ). ~:':Ii ; :!\ ' · r-; ~·!lo ,("). t k- • 1i •. r-; t - · ' ':':Ii O' ~·!lo :0,(::)1 1 I • . l ). ~ .- -i · ""jj ""II ..... r r-; ~::\. ii """i,, .- k- ). ; --., il""li ). F 1 . f. 1 l 1 h. · 1 ' 1 (.) ft h ~ . 11 · 1 h - h ., I\1 I ., ' . . a_ co11c test .. tet t lut _ lv sent t _ l:'l c1na1 ._.o oot 1 ,-' 1:'> _ _.o_r 1nt1::._ 10 c11c..--, as to V\ _ H) .. au p-.!rC __ d:'>vCi __ r. _ t:allil s posit .. Oil 
and (ii) see if ,t\ T &T, after vicvving 11r. Ergcn's invest111ent as validation, vvouJd possibly be interested in investing 

11 -1•t "i-w-y_ /_,,...,, .r 1.:· 1 ·1• " •"'1 . .' . I - ' ,_, i l . 4 l l 7 ~'"' (\ l -1 8 ? 1 1 ' 9 1 ~ ln _.!g!1 ... ~q..ia__._el" u. at . -- L.,_.' - l -~ - ! . - . 

142 ~ 1i"' · • ~ -. ~ "' ,.., t t ~- ' ~ • · ' 'l - t ; ., ':':Ii l ~ ~.:-..\ r l ~1i"' .. ,, ':':Ii 'I ·, r t t · · 1i"" · .- -. 1i"' ~ •Ji .- ~ ' -ti T ] 6 T .F ' ) 3 ;- 3 1 0 () ., ·1 1 . ., . . ., h ., . 11 F 1 l i ' .a .. t. ___ r. (.a.cone :;, . , .... let err1a1s (.t.n.tt1::.c. 1nt0 v.1c.e .. tv1::· s_.o\\ .... 1at _ --'· .. aco .. te _luC a.sc 
-.. , • r),'·:11 -i· ~-·t•\r · · l~ ~ .-. 1i"' ~.:-.·:i.··--.. - .- l '.). :11t:~ ·:i.- ... '·,::'!.- - t ~ · - -:':Ii- li""' t -. · · ), .- t .. · '. ; ·· ··s~.:-.y i DISI-I -. ' . - h b d l . b . ., J\ f E conta ... .tcc ____ u1revd.,r 1n V\_.tat appvuts to _ct\C cvn u.n att1::._rnpt ._.o bOa _ t11::._rn dl._.o cor10 .oratlili:, dlat. _t, __ .tf,v .. t 
· r~ • 11- -. • -~· o -:':Ii~ - .r:- '> ' ' .- l t / ' . • .. ,, ·: ~ '. -ti 1i"' •Ji 1 - ~ ~t:~ '- · · -ti -i · - ·:'r).t · ; ~ ' "' l . IP D . ~ DXo;·;g (TVI ~· rii -12 F 1 Th ' ,. f DISJI -, ___, - ., '') \\as pu.rc las1n0 _ _,_ _ 1;; •• Jt. 0..:.L _ . .) , a) , , .. U _ ., _ a_ vO.lt. tc .. __ o .. nus l,u ... vn o_ _ _ . , (Jocu pu ...... 1ase. . ~ 
DX097 (Decerrtber 18, 2012~ Falcone to Tborrtas C'.ulle:n of DIS I-I: ''Torr1, we should talk" I kno\v you guys are 
buyir1g the bonds through Sound Poir1t. ()ne of his guys has been talking.~'). 
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L.ightSquared from strategic investors~ son1e of \vho1n \\1ere themsel,res Ligl1tSquared 

co1111Jetitors. At1(l~ as the trading price of LP Debt increased. fi~on1 48 ce11ts 011 the (lollar ii1 A1Jril 

2012 to 96 cents on tl1e (iollar in ,A.pril 2013, I\1r. Falcc)Jle seen1e(l even. less ir1clirie(l to C()Jr1plai:n 

about the ailegedl;1 l1ar111ft1l preser1ce of a co1npetitor in tl1e ca1.,ital struct11re. 1~-,let1 as late as 

i\1arch 28~ 2013, iv1r. F'alco11e a11d Drew i\1cKnight of f'ortress liotl1 expressed in an email 

exchange their 'liev\lS that it \Vas beneficial that a pc)tential strategic in\1estc)r~ rv1r. Ergen, \Vas also 

buying I_ .. P Preferre(l Irrterests in addition tc) l,P Debt. 143 I\1r. FalC()Jie explair1ed at Trial tl1at lie 

ct1nsidered tl1is a ·validatio11 of s1.,ectr1trn -,lal11e, an(l, in additi()n, as stated in tl1e e1naii exc-hange, 

11e felt tl1at Nlr. E.rgen~ s LJl De lit acql1isition co11ld 11elp to '"blo~' up~~ tl1e J\d Hoe Secured l1rou11 

unless J\i1r. Erge11joinecl them. 144 \\'11ile, at Trial, l1e denie(l that he kne\\1 t11e d.etails of tl1e 

Exclusivity Stipulati()Ji ( Yvhicl1 required tl1e Debtors to start preparatc)ry \vorl( t):i1 a sale process 

011 J11ne 3, 2() 13 a11d tt1 co1111nence a forn1al sale process 011 Jt1ly 15, 2() 13 llpl)n tl1e ter1ninatio11 of 

exclusivit)1, if tl1e Ad Hoe Secured (3rol1p still remai11ed the largest gro11p of 11olders of LI) Del.,t 

and no cc)11sensual (feal bet\i\i'een the parties 11ad bee11 achie•.,re(l)~ rv1r. Falcc)11e ac.in1itte(l that he 

Llntierstood that sucl1 ret111iren-ier1t v·vould fall a \vay if l\1r. Ergeri becan-ie tlie largest l1c)lder of I.,P 

[)ebt. 

1\.t 'I'rial~ Jv1r. f'alcone inaintained tl1at~ depending on the day and the informatio11 he 

receivec.i~ his belief cl1a11ged as to \i\i'ho \\1as behi11c.i Sound Poi11t~s purcl1ases. For exa1nple~ \vl1e11 

asked i.t: on J\'ia)' 9~ 2012, l1e still belie\1ed tliat it vvas l\1r" Erge:n buyir1g th.e I.,P Debt~ lie 

ailS\\1ered tl1at ~'I dor1 't l\:nt1\?V' if it vvas tl1e <:arll)S Slim and c:harlie E~rgen da)1 ' b11t it Cl)Ul(l l1ave 

143 DX0395 (J'11cKnight to Falcone: •• ... at end of day really need a strategic involved 11ere to n1axirnize value 
and I think you~re getting it. Pretty huge for t11ern to payT up on preferred. T11i11k it~s a positive al1 around." Falcone 
rep1)r: ••1 do too.~') 

144 Jart. 16 Tr. (Falcone) 141:11--143: 17. 
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l.,een one or the other.~' (Jan. 1() 'I'r. (Falcone) 115:4-5; see also icl. at 58:4-11 ('~I just didn,t 

believed~ t)J1 ()Jie h_anti~ it could be AT&T, and t11er1 six rnin11tes later I cl1a11ged rn_y n:iirid, I thin-1( 

it's E~rgen.~~).) ~rhe co11tentio11 that J\r1r. f:alCl)ne ar1d [_,ightSquared vvere -u11s11re v1/hetl1er the 

purchaser of the LI) Debt \vas related to DISH~ rather than Carlos Sli1n (the O\:V'ner of one of the 

largest teleco1nmunications empires ii1 the ·vv'orlcl) or Cablevision (one ()f the largest cable 

prov'itiers ir1 the lJnited States arid a Disqualified Corn.pan-)') - all cornpetitors ()f I.,ightSquared -

s-uggests tl1at l,igl1tSc11tared -\vas i1ot o\rerl;1 co11cen1ed abt11tt the presence t1f a11;' these parties ii1 

its car1ital structure. In fact, the additio11 of DISH to tl1e Credit Agreement's list of Disql1alified 

Companies ()11 J\11ay 9, 2012~ appears to ha-ve been pursue(i by 1\rfr, Falcone at least partiall;1 ii1 

S})ite ir1 order t() trap ]\/lr. Ergen_ i11 a 1:r1inority JJt)Siti()Jl in_ tlie l,P Debt after lie h_ad acquireti J\/lr. 

Jcahr1's positio11. ()n J\!lay t1, 2()1 ?~after learni11g of the purcl1ase of l\1r. lcal111~s $247111i]Jio11 

position i11 the LP Del.,t, J\!Ir. Falcone vvrote to J\ra t-::ohen of Knightl1ead, ~'\Vell I,rn \vorking on 

gi·ving [Erge11] a nice surprise" by· a(t(ii11g DISH to tl1e list of Disc.1ualifiecl Con11Ja11ies. (DX038), 

Despite the sigr1ificant arno11nt t)f d()Cu1:r1entary e·viden_ce in_dicatin_g tl1at tliey l(tle\l\r or 

sl101dd l1av-e lcnl)Wt1, l_,igl1tSc11tarecl and 1~1arl)inger n1aintai11 that it -\vas i1ot l1ntil l\1ay ? 1 ~ 2() 13 

that they first recei-v'ed confirmation tl1at iv1r. Erge11 ~'as the i1a1i)1 behind SPSO' s i1t1rcl1ases of 

LP Debt, 1'l
5 Tl1e)r argue that~ prior to being ii1fom1ed by SPSO's counsel on l\tiay' 21 ~ 2013, 

pu1Jlic infc)11r1atit111 JJrOv'ided th_en:1 \vitl1 n_o certair1ty as to \vh_o v-vas behinti SPSO' s })L1rcl1ases. 

'I'l1e)r e111pl1asize tl1e widesr,read speculatio11 in tl1e 111edia ar1d that ne\\1S reports, -bit1gs, a11d 

145 l\s suppott fiJr this assettion~ L.igbtSquared and I-Iarbinge:r poi~nt to e1nails exchanged bet\veen :tvlr. Falcone 
and representatives and advisors fiJr I-Iarbinge:r and I..ightSquared on }vfay 21 5 2013~ when they purportedly did not 
:vet kno\V the identity of Sound Point's client. In those e:n1ails, Falcone stated that "'[i]f I \ve:re a betting :n1an I \Vould 
say that Sou~nd Point is SlinL" (Jan. 16 Tr. (Falcone) 72:25--73:18; PX0540.) TJpon :receipt of the en1ail froin 
counsel cont"im1ing Ergen \Vas in fact the ulti:n1ate buyer of Sound Point's l,P Debt pltrchases5 Falcone :responded 
" [-0 o.,.1--l111·t1- "' 1 ·v I ' lll not a ·b :;-t1-.. L110 ·n; • l; " tJ· ·1 ·1 1~ T ·· tf"] ··on""-) 7 '1 · ·19 '' 4 · 9 · P'r 0 5 3 7 -) -'- j -'- . _ ( .I;.:, l J, _ ;_ __ ._. t, .. _ b _ ,_a ;_, \ aL, _ V _ L \ _ et -'"' _dv. / J, _ •• I • , _ ./\_ ~ / • I 

13~) 
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iu111ors at '.rarious times pointed to t-::arlos Sli1n, the Dolan F'a111ily~ or JV1r. Erge11 as the 

purchaser. 146 1v1oreover~ Ligl1tSc1uare(l and Harbinger n1aintai11 that they 1nade (filigent eflo1is to 

detern1ir1e v·vl1c) \l\ras bel1ind Sc)Ull(l Point~s purchases of I_,p Debt, pointi11g to, an1on_g otl1er things~ 

voicernails left by- l\1r. I\.1Ior1tagner for I'vlr. Ketchurn; etT-orts by l\1oelis tt1 ol1tain i11forn1atir)n frl1rn 

i\1r. Ketcl1l1n1 and from \Villk:_ie F'arr; 147 tl1eir atten1pts through lTBS; ai1d I\llr. Falcone's efforts to 

reacl1 ()Ut to ~'people 011 the street" st1cl1 as reporters, J\11r. Culle11~ a11c.i represe11tati•v7es ()f i\ T & T 

..! ·-.; • 148 a11c1 Sprrnt. 

Notvv'ithstar1ding the fact that, begi1111i11g in I\.1Ia;1 2() 12, there \Vas a long 11istoryT of 

speculation in tl1e press l1l1t no defi11iti,re confirmatio11 that JV1r. Erge11 \vas the p11rchaser~ 149 it is 

clear fron1 the totality· of the e'\Tidence that, for nearly a year~ LightSquared knev'\1 or 11a(l reaso11 to 

believe tl1at I\1r. Erger1 \l\ras bel1ind SPSO. Despite I.,igbtSquared's pt(ltestatit111s tl1at it atten1pted 

to ascertain tl1e identityT of the pl1rcl1aser ( ar1d the efforts tl1 vvhich it poi11ts), the i~'lct rernair1s that 

,)ee, e.g.~ PX0095 (~llay 4, 2012, trader at Harbinger to Falco11e: ••[Kctchun1] is the guy running South 
Poi11t. .A._n old article~ bl1t looks like the guy has close ties \vit11 the Dolan fan1ily,"); PX149 (1\/fayT 10, 2012, en1ail 
from Harbinger einployee to Falco11e that he 11ad "heard fro111 a couple of people that [E]rge11 may not be the gl1)r 
be11i11d [K]etchu1n. Son1e 11m1ors are that it 1nig11t be the [D]olans, "'rho like [E]rgen are close to [K]etc11u1n."); 
PX0304 (JuJ}r 9, 2012, F'orbes article noting t11at "holes have appeared in the thesis that Ergen is backing Sound 
l)oi11f' ai1d '"people involved have begm1 to speculate it might be (~arlos Slin1 or others behind the purcl1ase. Sources 
11ave speculated t11at (~ablevision, ovvried by tl1e L1olc111 fan1ily ai1d one of t11e cotu1a-y·'s largest teleco1n and media 
co1npa11)' [sic], could be a potential sl1itor as vvell."); DX045 (rviay 9, 2012, L(;J) J\1evy's sto1-y· headlined 
"LightSquared ['I'enn Loan] trades 110Ith of 70 as Ergen ei1ters t11e picture."). 

147 Ivlr. Hootr1ick testified at Trial that Iv1oe1is called ••J\1lr. Ketc11u1n regularly and [1net] '\;\/ith hin1 regularly, and 
... continu[ed] during t11at period [i.e., spri11g 2013] to t1y a11d find out vvho Sou11d Point-ift11ey vvere represe11ting 
son1ebod}1 and vvhat tl1eir intention \Vas.'' 1\/fr. Ketc11u1n co11tinued to refuse to ide11tify its investors or intentio11s. 
(Jan. 17 Tr. (Hootnick) 23: 13-24; Jan. I 5 Tr. (Ketc11u111) 88:22-89:22; PX0443 .) Ivlr. Hootnick directly "ask[ ed] ~llr. 
Ketc11lrn1 if he "'ras \Vorking '\Vit11 Iv1r. Ergen ... but [Kcetchun1] refi1sed to ans'\ver an)r of those questions.'' (Ja11. 17. 
Tr. (Hoot11ick) 19: 8-20. ~llr. Hootnick also reached out to Rac11el Strickla11d of '"ril1kie Farr, '\\r110 had represented 
Erge11 ii1 the TerreStar ba11kruptc}1, to see "'rhet11er she vvould s11ed lig11t on \vl1ether Ivlr. Ergen \Vas i11volved in 
Sl)S()'s LI) Debt purchases. (Ja11. 17 'Tr. (Hootnick) 19:21-21:3, 64:3-9.) Despite n1ore than six phone calls and "a 
couple'~ of lm1cl1 meetings, Iv1r. Erge11's counsel vvould not confinn vvhether l1e vvas involved. (Jan. 17 'rr. 
(Hootniclc) 20:22-21:3.) 

148 Jan. 16 Tr. (Falcone) 22: 1-11. 
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L.ightSquared, a cl1a11ter 11 del1tor, did nothing to seek to olitain tl1at i11forn1ation tl1rol1gh tl1e 

n1a11y tools available to it, inclu(li11g Bankruptcy Rule 2004, or tc) seek ai1y relief fro1n tl1is Court 

\vitl1 respect to tl1e debt purcl1ases b)r SPS()~ \vl1icl1 relief n:1ay have ir1clu(led a n:1otic)Jl to er1ft1rce 

t}1e restrictir)nS in t}1e (:retiit i\.greement or an inj11nctio11 si1niiar tt1 tl1at obtained lll 1~'1npresc15·. 111 

fact, there apriears to 11ave bee11 a certai11 degree of anibivalence as to \JY'hetl1er the prese11ce of 

J\1lr. Ergen \Vas a positiv·e or a i1egative fc)r LightSquared (i) in its search for strategic inv·estors 

a11(l (ii) ir1 terrr1s ()f the irnplicati()Jl ()f l\1r" Erge:n's holdings on tl1e ret111iren1er1ts set _fortl1 in tl1e 

E~xclusivity Stipulatio11. l~egardless of L,igl1tSq11areti's l1lti1nate vievv~ -\v-hat is clear that is that no 

actio11 \Vas e'1er taken. 

LightSq_t1ared's breach of cc)11tract allegations have been asserte(l too late in tl1e game to 

be actionable. The equitable doctri11e of lach_es req L1ires tl1at tl1e follcl\vi:ng e1en:1er1ts be shoYvn_: 

(i) ct1nduct giv-ing rise to tl1e sit11atio11 ct1mpiair1ed f)t~ (ii) delay 11;' the plaintiff in asserting a 

clain1 despite the opportunity' to do so, (iii) laci.~: of knovvledge on tl1e defendant's part that a 

claim \\1ould be asserted~ at1(l (iv·) ii1jury or pr~judice to the (lefendant if relief is gra11ted to the 

plainti_fl'. (;aftitJr (7l1rp. v. /~ Plaztl Assl1cs. (In re (7aldlJr lnc.) ~ 217 B.R. 121, 134 (Ba11kr" 

S.[),N.Y. 19~18) (citations f)rnittet1). 'I'o equital1l)1 estl)p a plai11tiff frl)rn asserti11g its clain1s, a 

defendant 111ust demonstrate that the i1laintiff (i) 111ade a false represe11tation or concealed 

n1aterial facts~ (ii) i11tended that such conduct \i\i'oulcl be acted upon by the ~Jefe11(la11t, at1(l (iii) had 

ktl()\V le(lge of t11e trtle facts. Id. ( citation_s ornitted). In tl1eir a11s\\rer to tl1e I_..i_gl1tSq uared 

c:on1plaint, 150 SJ)S() a11d I'vlr. E~rgen raise eacl1 t1f tl1ese equital1le dt1ctrir1es (and l)thers) as 

def ei1ses barring a11;' recov'ety against tl1e1n. 

150 L\dv IJ-~·~k--e1- N:o 1 o~ , ' . - c v -- " . 0 - ,(. 
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'I'he C~ot1rt finds that, \v-l1ile all of tl1e ele1nents of the doctri11es of lacl1es or eq11itable 

estoppel may' 11ot hav·e been n1et, st1frlcient elen1ents of each doctri11e have been satisfied to 

preclude the JJursuit ()f avvard of afiirrr1ati \/e darnages tc) l,igl1tSquare(i arid liarbir1ger \l\rith 

respect to s:PS() ~ s Ct1nd-uct ir1 acql1iri11g L.11) [)ebt. rrl1e <:o-urt -has concluded that [_,igl1tSquare(l 

ai1d Harbinger ki1e\:V' or had strong suspicio11s tl1at I\llr. Erg en \\1as behind SI)SO' s pt1rchases 

througl1 Sound Point. Yet, eve11 ass11mi11g any uncertainty on the part of Ligl1tSc.1uare(l and 

I-farbin_ger, th_ey faile(l to act tc) confirn1 the ider1tity of t11e purcl1aser of I,P Debt ar1d~ t)11ce 

ct1nfirrned, tl1ey i~'liled to tal(e an)' actit1n to pre\1ent ~lr. I~rgen frt1m clt1sir1g trade after tratie, 

instead delaying ii1 fili11g st1it 11ntil after JV1r. Erge11 had acquired $844 n1illion in LI} Debt and had 

n1ade a bid for LightSc.1uare(l's assets. J\i1ean\\rhile, for o\1er one )rear, SPSO ha(l purcl1ase(l its LP 

De1Jt a11d~ oth_er tl1an ir1 conr1ecti()Jl \vitl1 tl1e bur1dled J\'iarch_ 28~ 2013 tra(le, :never heard a peep ()f 

prt1test frorn L,igl1tSc11taret1. 1\s fe:1r as SJ)S() col1ld reaso11ably- conclude, tl1e J)ebtl1rs appeared tt1 

hav'e no concern about SI)S()' s status as a p11rchaser. Such ii1action and dela)r no\:V' i1reclude tl1e 

Cc)Uli fro1n n1aking an affirrnati,le a\\1ard of damages to LightSquared on account of JV1r. Ergen' s 

1')1 C()Jl (illC L -

151 'fhe conduct of LightSquared ili"'ld I-Iarbinger upon learning of SPSO"s 1,P Debt purchases, ho\vever~ has no 
effect on whetl1er or not tl1e condttct of Ivir. Ergen and SPSO in acquiring the LP Debt satisfies the first and seond 

f ' ~,,- 1 
•. , '' - ~ - bl b d- . ~SPSO" l. h ' SP-.0 •11.1 E' ' prongs o the Jv1ooue ,Jteel test tor equ1ta e su or mat1on ot s c aun --- vv _,etner 1 · S ana iv r, <rgen engagect 

in "inequitable conduct' 5 and vv-l1ether such conduct harined innocent creditors. Subject to lirr1ited exceptions~ 
~'[c]ou.1i:s generally have 11ot applied co1n1non lavv equitable defenses to causes of action created tmder Chapter 5 of 
the Bankruptcy Code.'~ In re Auto. J:Jro,ft'.)'sionals, Inc.~ 398 B.I~. 256~ 262 (Bankr. N.D. IlL 2008), -\i'\lith respect to 
~·equitable subordil1ation~ [the test] focuses only on the actions of guilty creditors and the resultil1g i_rnpact on 
innocent creditors." Irl. at 260. '"Inequitable conduct by the debtor is noticeably absertt fro:rn the list of relevant 
"' I· - ~ 'l -. ~ · ' , /. . ' "'"" -. -~·' t:'~ •r . - :11 ' t:~t ~ - 'r-; ,.... l'. -. 'lr-; · -. 'I~ - , ~ -. '-f ,-., ':':Ii l f - ~ 1i"' "i ~ ~. / '.). . 1 . '' !: , Th . d . ~ l d ' . d 1 h . J ., . - J ·1 . h COllSll er(.tl0t1S, .-l. . _Us, vl.nsl v! d110J1 ot t le vDtv_r :'l ... OT. Uct, (,:'l oppcSel to t .. e guL _t.} vr1::.c.1.__o_r, a_.tu d _ 0V.1ng t _.c 
- ·II-- :. ':':Ii• ·II-- ~ '" ' - :!\t ::i. ; :!\ ·- T~ . ~ ::i. - .. I· r-; - '.).·II-- t "1: "l - ), .... ),~::.. -. '• 1i '. 1i"' '" ::i.' .. -. • :;r. ~"'jj""ll " :11 -r - ~ '" •, ~ . t ~ I" 'I*"• . ~. ·1 - d 1 ~ •> • d b . . . 1 1 d. . ] fi . b1 b 1- . h b - l UllC 1::-all _.tan s t e .. ense \vvu.. . .e Lncons1:'itCll.__ v. lL l t_ lv tta .. uo_.ta _ test . c1 cq ... !ltd . c su _ ort lnatlvn, .__ ..t. su .sta:ntla 
case la\V allo\ving subordination despite debtors; participation in \V:rongdoing, a:nd the purpose of equitable 
subordination. Ill.; accor(l In re Ap]Jliell :Theor.v C~or-'-v. ~ 345 13.R. 56, 59 (S.D.N.Y. 2006) ("'The purpose of equitable 

""'i - ·II-- • , I - li .,. -. ·- T 1i"' o· ~ 1i"' o· - T • ·II-- . 1i. l li .,. ... ...... :11 ~ . > ~ 1i"' :11 ), - '.).·!lo' :;r. ; .... t :;r. , . ~ ~ ...... :11 , ""'' -~ , ,. ' · . .j < "' -.b d. . . d i - .b . d. .d 1 i. - l . f h - i. '') f(.d 4q ~ F ~ 1 su or h1at1on 1s to dll c \vro_.10 col_.10 y allln _.\1 d•t c_rcc1t0t l_.t tic 1rdClCStO_ .__ _.c ot_.1er c_rcc1to1s. , rA:rJ .•. , _._1 .... l 
R"I '2d I". 200'-') - ,:., ( , , vlL -· I , , 
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\l~ SPS()'s (~~lai1n Sl1all Be :E~quital1ly Sul1orflinated to tl1e f2xter~t of Injury <~:aused to 
In11oce11t C:reditors 

Althl)11gl1 SJlS() cannot l1e fo-u11d tt1 ha\'e breacl1ed the tecl1nical requirernents t1f tl1e 

C~redit i\green1e11t, its conduct and tl1at of its princi11al are nonetheless far fro111 bla111eless. Jv1r. 

Erge11's carefully craflecl and strategically deploy1ed (fecisio11 to acquire the LP Debt des1Jite the 

restrictic)JlS ir1 t11e (~redit Agreerr1er1t a11d in_ furtl1era11ce, at least as of _AJJri1 2013, ()f his strategic 

ol1jective tt1 acquire I_.ightSquared's assets for !)IS!-I s11pports eq-uital1le s-ubordi11atil)n t1f SPS()'s 

clain1 to tl1e exte11t creditors have lJeen injured b)1 such conduct. I\lloreover~ as discussed in detail 

beloY\r~ SPSO's a(l(iitional misconduct ii1 connection Y\rith tl1e d.elayed clc)si11g of hu11(ire(is of 

n-iilli()JlS of dt)llars of I,P Debt trades - arid its stun_nin_g lacl( of can_dc)r or1 tl1is issl1e ~ prC)\rides an 

conduct not 0111)1 violates the covenant of good faitl1 and fair dealing ii111Jlied in all contracts but 

also constitutes ai1 affront to the dut)' of good faith i111posed. on those \vl10 1Jartici1Jate in cl1a1Jter 

11 proceedi11gs. 

,~~ A11plicable ]_,aw 

Ba11kn1ptcy courts have lJroa(l equital1le povlers and have the al1ility to invoi.~:e equital1le 

principles to acl1iev·e fairness and justice in the rec)rga11izatic)11 process. See 1ifon1e1itz1n111-1,f_g;. 

(7l1rp. v. EnlJJll1~vee (7reclitl1rs C:oni1n. (!11 re lvfo111entu1n _L\'.(jg. C:orp.), 25 F .3d 1132, 1136 (2d (~ir. 

1 ~194); 11 LJ.S.C:. § 1 ()5(a) (b''I'l1e co11rt rnayT issue a11y order, prt1cess~ or j1tdgrnent that is 

i1ecessa1y or appropriate to caIT)1 out the i1rovisions of this title~~); see als(J La11o; v. Sie,g·el, 134 

S. Ct. 1188~ 1195 (2014) (a ba11kruptcy court has statutor)' authority to "issue an)' order, process, 

or j L1dgrne:nt that is :necessary t)r appr()}lriate to cany out tl1e provisic)JlS t)f'' the Bar1kruptcy Code 

(qta)ti11g 11 lJ .S.<:. § 105(a)), l111t the ba11krt1ptcy Cl)11rt's ec11titable povvers, i11cl11ding tl1e po\ver 

to impose sanctio11s~ must be ~'exercise(l ,,ritl1in tl1e confines of tl1e Bankruptcy t-::ode~' (inte111al 
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quotations and citations 01nitted)). 'I'he doctrine of equital1le sul.,ordi11ation~ codified in sectio11 

510( c) of the Ba11kruptcy Co(le~ is ()11e such ec.1uitable po\\1er tl1at a bankruptcy CC)Uli may employ 

to rearrar1ge tJ1e priorities of creditors~ interests a11(l to place all ()f part ()fa \vror1gdt)er's clain1 in 

ar1 inferior stat11s, i11 t1rder to achie-\1e a j11st result in tl1e reorganizatit1n of a del1tor. 

·1~11e eqt1itable st1bordinatio11 doctrine empo\vers a bankruptcy court to consider vll1ether, 

~'notY\rithstanding t11e apparent legal validity of a pa1iicular claim, the conduct of the clain1a11t ii1 

relatit111 to otl1er credit()rs is ()f \l\ras sucl1 tl1at it \VOtd(l be lltljl1st or unfair to pe11r1it tl1e clain1ar1t 

.,,,.,, B R 51"\0 "6~ ,-S, ·n .N,. 'T 200?) ,-C' b J- ) ('" ,idl ~,- ( . . 0 0 -,,- ,i (~ l l ,{.., 1 1 . . L ~ ..., J \ . . _ : . ]_ . .... \ _Jer er, . ,;i ier ) c1t1ng o 1 iassau ,;issocs. v. ,,ross tznc 

Fe(l. Sav. Balik (Jn re 80 l'lassau ~4ssocs.), 169 B.R. 837 (Bankr. S.D.N.Y. 1994) (Bemstei11, 

(~.J.) ('~8lJ _NtlSStl1.l Assl1cs.")); In re Enrl1n (~l11p., 333 B.R_. 205, 221 (Ba11kr. S"D"N.Y. 2005) 

((ior1zaiez. J.) ('"lr1 re 1~,nr<}Jl~'-) (~'a l1aralcr1Lptc\.r ct1urt car1 s-ul1or(linate ar1v ciairn 11eld by- a cretiitor ' ,; / ,.) ~ 

found to 11ave e11gaged in i11equita-ble conduct to achie,re a 'just~ rest1lt for tl1e debtor~s estate~~). 

First articulate(l in tl1e semi11al case of Pepper l'. Litton, 308 lT.S. 295 (1939), t11e doctri11e itself 

eirlp()\vers t11e col1rt to lool( beyond" tl1e appare1rt facial vali(lity of a clairn arid ev'aluate tl1e 

ct1nduct gi,ring rise to tl1e claim. 

'I'he test for equita-ble sul1ordination was originally articulated in BePJa1nin v. L)ian1ol1d 

{!1? re _lvlobile Steel Cor7J.) ~ 563 F. 2(1 692 ( 5th Cir. 1977) (~'j\/1obile Steel"), and has since been 

3(lopted by' (~()llrts ir1 t11e Soutl1e111 District ()f Nev-v York. s~ee 8lJ t·ltlSStllJ _/i.SS()CS. ~ 27'7 B.R, at 

,.. 6 3 4· dl .... -7 t~ ll 5 t-4 I f, . .,, '3 ·3 t~ ll .... 1 7 1 -..-l;-- (-1 
• l lf K..- 'd . • 'l'~ • /. I ' ) • . l'~ ) -{ • • . ' • / • / I• -{ 'oJ i I • (-Y ·• i ' - I > ;• ) )~ , . . f, , ..... 1 • _ • at. . , n , t .... __.nrc111, J. ~ . _ . at ..... _ , / _.tJ /aJ/~,,a _ 6 n1-,,. v. ,, ~dt: .... 1 ~ 

J)eabod:,v &: (~~o. (ln re (lral1ite J>artl1ers) ~ 210 B.Il. 508~ 514 (Bankr. S.D .-N.Y. 1997) (Be1nstei11~ 

C.J.) ("Gra1iite P(trt1iers"). As such~ in C)r(ler for this Court to exercise its pC)\Ver of equitable 

Sl1b()lTli11ation_~ th_ree cor1ditit111s n:1ust be satisfie(l: (i) •G [t ]l1e clain:1a1rt n:1ust J1a\re e:ngage(l in_ sorn_e 
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P laintifl'-Intervenors ~ 

- agai11st-
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(Jtrt[)GflJJ l.,J), ,l-Jlz1e 
_l,fne DZ1\1 (;lJlp. 7 ctne:l lfrlrbinger C1ttpital Pctrtners Sl-» I11c. 

WII I KET; -r: ~ r3 R & {~'- AJ I 1_ (·-; r~E1~·R I [ D _ _, --' J L, r j-~ l"i.. _]I\. _ _, --'. \. J r ,LL_, --' _,J 

787 Seventl1 _..L\venue 
-Nevl Y-ork. N-Y 10019 , 

By: R_acl1el c:. StricJ~Ja11(l, Esq. 
Tariq 1\r1t1ndiy'a~ Esq. 
Ja1nes C. Dt1gan, Esq. 
]\,1lattl1e\v FreirnuJh_~ Esq. 

S lJI_.1__,I\lAN & C:ll()I\lI\VI~L.J _ _, I__,L_J> 
125 Broad. Street 
-Nevl Y-ork. N-Y 10004 , 

By: R_obert J. C1iuffi·a~ Jr., Esq. 
Brian T. Frav\1ley'~ Esq. 
I3rian J). {~ilt1eckstein~ !~.sq. 

,;l ttor1zeys .for De:.fendtznts DJ,_ir;H i\'en.vorlc (~orptJrtztioll, E'cJ1olStar (~or1]orc1tiony ltnd L-Ba1zd 

Acquisition_. Ll,(~ 
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Eiy·: J>a11l I'vl. E~asta, E~sq. 

Jc)Sh.l1a /-\_. Sussberg, Esq. 

AK~IN, GlJ:f\v1P ~ STR/-\_-uss, I-fAlTER_ & FEI_,D I_,I.,P 
One Brva11t Park 

.,; 

Nevv Y orlc, -NY 1 ()()36 
By: Ph.ilip C. Dubli11, Est1. 

Nlichael S. Starner~ Esq. 

~4ttorne_;;s.for I11tervenors L~S. B(znk J'latio1ial Association an{/ 1lfAST C(zpital 1vfa1iagelnent> LLC 

\VI-IITE & c:_ASE I_,I.,P 
115 5 A '\Tenue of tl1e Americas 
Ne-\v Yr)rk. NY 1 ()03{) , 

By: TJ1t)n1as E I_,auria~ Esq. 
Glenn JV1. Kurtz, Esq. 
1\ndre\\1 c:. 1\n1br1u1so, E~sq. 
Julia I\1. \Vinters, Esc.1. 

Attorne~vs.for !11tervenor ,4cl lf oc Sec1Jred Crro?Jfi o.f~I,ightS1
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, l f~ I'l- -,-f. I 1 . - -~ '\.:<~.. - -·. $ ~ -.~11ten.t tt J ...... ~1e_ lt _ ....... . 
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~·~ l~1H1'·~~~ (~l,)1ir~ ~·-1·~~·':l'l"'l\_,..,,,, ,-)·f~1'·i-~l·~r~s/ ~ '-'ll(~nl--~ t-1-...:J:~·P:f~~~·"°': h~ d1'..:..:.,~ll'f'?v'P:d --,1' ·:itl·~11·1··t-.1'·rP:~)r ~.x:t~~t-1-...:J:~· 
<-tr J .. _ ...... l~. '--~.1..... 1o.l\.-C-.'l..!i .. .'I ... .1 ..... l,J .. ~ i._) . .... \._. l ....... ~ ...... 1,,-,...:\._,.t 

1 
f_(.,,. -•~.C.'l..~.t .'l..!i.'-r'.'l..'-•'}l .. '\._,..'1..-.._,., ~- ............... o.'\. •. J .. ~. '_ 11

\,_.' ........ ri, l ..... "i (~.~ ............. (,~.\'-•'.'I.. ~ /\ ~.'1..1..-..-' .'l..!i.-.._,.,_,_ 
.~ ,• . ~ 7 

ri 01)r· I"'l'~",-.h'-1° 1" 0 ·.:.11i~ /,-)r 1'·11 e('t:ll'"'"'·et~')·11 \~l~th tl1 1"-::e e11·.:.1~t0 1· -i l 0 a-::·:>c' U~Jl. · .J ~~-~- ''"·/fl'" ~~V1.-, (.5.. {...~./ l ! ~· ' .... !l'-"'~• 1-.... -{~ l fl t ...._,~_.'-""-, ''"-/.i (.5. .• ~J .i -~- 'l.._,( ~..-l...''-•),, 
- -

f' 1' 1 -o ~ (}':\f 4~ ' - -~'l '\, ~ .. ~ 

THE P i\RTIE.S 
" 

l5laintiffs l_,igl1tSc11tared I_,P, l_,igl1tSc11tared 111c., L,lgl1tSquare(l lnvestl)fS 1~1oldir1gs lnc., 

,_riv1I Cornm11nications Dela~'are Limited I)artnersl1ip, LightSql1ared G1) Inc., 1\,-rt-:: 'I'echnologies~ 

LLC~ LightSquared Corp.~ Ligl1tSquared. I11c. of\lirgi11ia, LightSquared Subsicliary LLC~ 

SkyTerra I-lol(iings (Cana(ia) I11c.~ an_d SkyTerra (C_~a11ada) Inc.~ as debtors and (iebtors i:n 

possession (collectively, vvitl1 certair1 l)f tl1eir affiliated (lebtors anti debtors in pl)Ssessio11, 

~'LightSquared', or the ~'Del1tors'') i1ro,.ride ~'l1olesale n1oliile satellite co1nrnunications and 

broad.band serv·ices thrc)ughout North .LL\.merica. Tl1rough its O\\/nership of several satellites and 

licer1ses tc) t1se n:1obile satellite serv·ice s1Jectr11rn iss11e(i by tl1e Fe(ieral Cornrn.t1r1icatior1s 

c:on1111issil)n (tl1e ''J~·<:C~'~), I_jghtSql1ared delivers voice ar1d data ser\1ices to rnt1bile devices ·uset1 

l 
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l.,)r the inilitary~ first respo11ders a11d other safety professionals~ and ii1di,riduals througl1out Nortl1 

America. (See Declaratio11 of I\1arc R, I\1c)11tagner [Bankr. Docket Nc). 3] ili! 18-31.) 2 

Plaintiffs flarbi:nger (~apital Partners I.J_,c:, IICl\V lJS Il()ldir1g Corn.pan-)' I,P ~ Bll1e I_..i_r1e 

I)Zl\1 C:or1·>., and l-Iarbinger C:apitai Part11ers SJ> ~ l11c. ( collecti1vely, b'J-Iarbinger~') ov1ln i11 excess t1f 

82 percent of the co1n1no11 eq11it)r of Ligl1tSquared a11d assert a general u11secured claim against 

LightSquared LP ai1(l clai1ns agai11st LightSquared Inc. (See A(lV, Dc)cket No. 1 ii 17.) 

Deft.~11(la11t DISl-1 Net\vorl( (~orporatit111 (".J21_S_rI") is a public coqJt)ratior1 organ.ized anti 

existi11g ·u11der the la\\1s of the state of Ne-\1ada vvith its principal place of b-usiness 111 !~.nglewoot1, 

C~olorado. DISH i1ro,.rides liroad-band and satellite television sen1ices ai1d ain1s to expand its 

broad.band ofreri11gs, including by' building a te1Testrial broaclband_ 11et\vork. (PX0781 i!il 30, 43 .) 

Ir1 a(lditior1 to its satellite broadcast 1Jusiness, DISI-r ovv11s sign.ificar1t spectrun1 assets, i11cll1ding 

rnol1ile satellite spectru1n. (!cl.) I)I SE~I is a direct cr)rnpetitt1r t1f I_..ightSql1ared. (/(i. ii 30; Jan. 13 

'"rr. (Ergen) 14:13-18; Ja11. 10 ·1~r. (Kiser) 70:24~71:1; 1}X0013at10; :Niontagner Dep. 72:13~74:7; 

PX0159 at L2_..L\P0007578.)3 
·' 

existi11g -u11der the la\\1s of the State of Ne-\1ada vvith its principal place of b-usiness in !~.r1glewoot1, 

C~olorado. E.choStar is a satellite con1111u11icatio11s co11111a11}T that c11rrentl}T orierates~ leases~ or 

n1a11ages a 11t1n1ber of satellites, i11cluding the satellites tl1at prov·id.e services to DISH. Echc)Star 

(~itatio11s to "',A.dv. Docket No. _____ '~ refer to docket e11tries in t11is adversary proceedi11g, ,A.dv. I3ro. 13-1390-
-B nk S D N 1' ) ,· .. ,, Ad I) d. ''\ .. . . , ''B .. D k ' N ., f' . d k . ' . !:> ,-.. .! ,•· ,. I I ot- . .,. r - '"' 1 ,. '"l. ,~ - , "I 0 '""' _... ') 1 ''-1 ot- c~ .,.......... '~'11"" I I ' ,.,.:ti '.:ti ,. ) 'f7 -~~ sc .... ( a1 1. .. . .1. • •• \the _ . "eisan 1oce.e 1na _; ai1d c1tauc1 ... ~ to a.n..;.;,,_l. oc t:·l !. o. ______ 11:. c.1 to . cc et enL .. 1e ... 

in tl1e Debtors~ ban...i(r11ptcy case, In re Lig-/1t/)quaredinc., (~ase No. 12-12080-scc (Bc111kr. S.D.N.1'.). 

3 
(~itatio11s to t]1e trial transcripts of the Adversa1y Proceeding~ dated January 9 tl1rough JanuaY}1 17 ~ 2014 and 

I '""""" . I I R , l • h- , - n- Cl. l"""'I. ~ .~. ~, ' ... ""( ~, - -: -: ... o·~ll. ~ , '"'I •Ji' ' l"""'I. '"")-.~ Cl. n - ". , ·~ 1 1 1 7 2 (- . 4 . l' . t' d ·' T T - . ' [ . . ] '' T\1 T ( l) [ ' . ] '' l alC1 , )l' ~ "\:\! ! .... ere •, .. ,r..._,n..._.c _a.~ • an._____ l. (vVli:ne~~) t)a0 l .• ll11 .. ~ or t u.L ______ r. ,..._.l.1.lTIS....., _, J:-·age.!lnC. 
(~itations to deposition testimonyT fron1 the Adversa1y Proceeding \vil1 be refere11ced as ··witness Dep. [page: line].~' 
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is a direct competitor of LightSqt1ared. (I)X0781 il 31; Ja11. 10 ·1~r. (Kiser) 15: 15~2 l; Jan. 13 'I'r. 

(Erge11) 15:8-12.) 

D t~ d s·p (._"1 · l o - - ·.. i· I c-i ('"spt."1c1~') · - 1· · · d. 1' b·1· e en . ant , . . 0pec1a JJportun1t1es __ , __ , , -~=: ____ 9. _____ ,. ls a 1rn1te _ 1a t lt)' Ct)n1pa11y 

organized a11d existing lln(ler the la\?V'S of the State of !)ela-\vare with its principal place of 

business 11on1i11all:yT in -Ne\v Y-ork~ N-evv ·y ork. SJ)S(_)' s sole n1e1nl'.ler ai1d 1nanaging 111ernber is 

Special Opportunities Hol(li11gs LLC ("SO Holcli11gs"). SO Holcli11gs is a Dela,lvare lin1ited 

liabilit)' Ct)n11Jat1)r \vl1ose sole 1:r1ernber ar1d rna11agi11g rn_en:1ber is Defendar1t (~l1arles W. Ergen 

Defenda11t Charles W. E.rgen, a 11atural perso11, is the fot1nder~ chairma11 of tl1e boards of 

clirectors~ and majc)rity1 O\v11er of botl1 DISH and Ecl10Star. J\11r. Ergen - personall;1 and througl1 

l1is fa1r1ily' t1·L1sts - be11eficia11)' OY\.rns ar1d CC)Jltf()ls over 88 percent of DISl-I' s \l()tin_g sl1ares a11d 

o·ver 8() 1"ercent of l~cl10Star~s 'Vt1ting shares. J\r1r. I~rgen t1\?V'11s appro~ximatel;1 53 perce11t of 

DISH. I\llr. E.rgen also \\1holly O\?V'l1S ai1d co11trols St) Holdings a11d S1JS<_). (I)X0700 ilii l ~2; Jan. 

13 Tr. (Ergen) 94:19-95:2~ 208:18-211:20; Ho\\rar(l Dep. 37:25-38:16; PX0372 at 2~ 5; PX0371 

at 2.) 

PR(~)(~: E: D lJ Ri\ I .. fil S'I' () ll \' 

('l,.,,,..~ 0 ~~\ 1'·i-~ ~-_}'I.:< r 11'1;1· 0 ,..l &.'1-~·:it-~..:..: I)qi·1k,~·npt-·':~( ('l,..~n~·l· f'-)f. 1-J-1~ &.'1'~ll1·J·1~i'"l·1 J)1<-d·i·1(~~-- ,..~f·f'-:e.~7'' -",.I,~1~1K (·[~~)~.n.;·_1k"i_·_ ... :.:::~:~'.':: } .. u t. _i_,,_, '--· ... u ........ tc ,)to ....... ,_ )i .. o. _ ,_ ~~- J !..... } _ ~-· '""- •. ll ... _ ...... '''"- , ... _ \.. . .i . .i. _ -~•) ... .i_ -~ t ~-·-~ J.'l.i . ,, -~ ...__r • •. , _ f).~ .i _ 

4 
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fraud, aiding a11Ll at)etti11g tl·a.ud, t=:.)rtious i11terfere11ce \'-litl11)rc~specti v~e ec<)110111ic a.d,\1(111tage, 

()n J\ug11st 22, 2013, LightSq11ared i11ter".;e11ed i11 the i\d,\1ersa1;' J~r{)Ceeding t)n lirnited 

()11 Se11ternber 9, 2013, 111=:.)tlt)ns tt) (lis111iss \)Vere file~J ·by eac11 of tl1e defendants i11 the 

gra11te~:l Harbi11ger 1e'r""e t<) file a second a111e11ded C{)111r~laint tl1at did n<)t assert clai1ns =:_)11 

co1n1)laint setting fortl1 tbe basis it?r its ir1ter\te11tion. (Ir;l,) {)n ·No\rernber 21, 2() l 3, tl1e (:rJuri 

iss11ed its l\!Ie111{)fa11ti11n1 Decisio11 Cira11ti11g 1Y1()ti=:.)11s t=:.) [)is111iss (~{)11111laint ("Decisio11 <)11 t11e 

4 T11e n1otions to disn1iss filed in t]1e _c\dversa1~y Proceeding on September 9 5 2013 \Vere subsequently 
' , '\ :-_}.'W- ii(.:\ ii f} '] - . l -. . ::-:., I I ~ I -S, ., ., ~ :\ 1 D k N ·;·; ~g 39 an .. t,11Cn:;;C1. 0..:.t, £. i... \ , _ oc tt .C 0s . .) , ~ J , • 
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a.nd (iii) eql1ita.ble disallt)\i'v'a11ce ()f S PS(),, s clai1n. (f3X077 l.) 'fhe Ligl1tSql1ared C'.=:.)111plai11t 

S -~(~l-}ll'~ :\ ~Y1'~ll'~ '~cl (~l-}~·np1'"1,1·1·l· ~~ ·-i_na; +.l-}o·r-~t.b •"t' ~:;v1· i·]·1 t.b •" I . ~ghtS ~J·L1 '-l1''~cl (~l-}~·np1'"1,1·1·l·. -~ l1r-~ ~ \. <- • _ ~l ~'- L 1-. • _ ~l 1-. . - • _ . (l._ L , U . . ~ !. """,,. _ 'V _ ~ . _ ~ __ _ 'V - • _ . ~ t. H. _ 1-. . - • _ . (l._ __ , L. _ ,,. 
"~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ .~~~~~~~~~~~~-, :&... _,. • • - • , 

c· 

Ligl1tSL1uare~:l (:()111fdaint~·-' a11'-i~ =:_)11 L)ece111ber 5, 2013 ~ SP'Sl1 file'-1 a n1t)ticn1 to ~:lisn1iss t11e 

s l \ "f - • .<"lo ;- - • : > j ' II \d I) k N 6 ~ ~7( ·-·~ '73 , , .. l.v et. OS" 9, ), 1/..., , 

6 
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['~\l r}1~t'~ <'.)1~ ,.,3 ~~ l"<)t'~ 3) <'.)('_ •:t1·q 1°1>=-: ~· 1 ') J l'°'~ ~ 1 ~· 1·J·~ <'.> ,;,;. T)i:' ,., ·=-: ~'<·lt"l <'.)i' f")rd ;=-:r~~) q.1,:~ [' i"\l •rt o· ~·,yi1·l· ,:~(~ i'·i·1 Yl'•rt .i..> ~- •. ~.b •... t.J.~.-.1,..~.t .3. \.-u!..:, . .l .• l.-. . .' .. .,_,, ,;,, . -~ ,) -. .P.. L. c,,).,l . .'.l L.1,..1. "- .!.>...-. • .!. • S,.. >.. ~./-...- .~ .. 1-,-'-'-0. >.. """ . .l. ~- c~ .. 
~ . • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 7 II.-./ A 

()rder '-iis1nissed all of t11e ciain1s asserte~:l i11 t11e Har11i11ger Sec<)11d /\J11ended (~c:)rnplai11t~ except 

I .. igl1tSq11are(l' s eqti.ital)le zi.isallt1~:vance clai111 against S P'S() an{l its tf>rtious i11 terfere11ce c!aiJ11 

a.gai11st SisSt1. (l~l. ~l 2.) ··r11e C'c~1111 retai11ed j11ris~:liction t() 11ear a11d deter111i11e all 111a.tters arisi11g 

tria.l 11riefs \Vere filed b),- tl1e parties =:_)11 Ja11uary ~7 a11(l Ja1111zny 8, 2013. {J\d~.;. [)=:.)cket N-t)S. 113~ 

' ~ : . I j~-~~ .,.- , - + • ''""i _,...,_ ~ .-·, ) I\ a· k s· ·i· 1 · ~ ~-~1, 2. ' Q .. L ·. ' , _ {_)QtlLh,.K, 

6 l, . - ·•:1 . - ' --- ::.. ,.. .... - ""'i - c. ··"'+ .... ,.,.. P' ::.. , . '"':'!.-•·:i.- ·r ""':'!.:1 li ... S ~ • .. , ·1:·7 .... •:::..I .. •,., . ... \T \ ' h f l ' . h "' b . fi d l i\d p d . - 1 . h , . , . l . ' , t t .. e tt-quest c . t 1t parties, L v Coul .._ 1 u1 Cdtv t 1t J:. v1::.Jsu.r) . roc1::.t- """11f, trla 1nto tv. o p_ hlSt;s. d.ctDL h.,r 

a·nd c·1,)n1·:.g;"s T-i,."' 11·')b;:;1-v ohas"' ot~ tl;"' tr;al \vl1~c]1 \Vas helc1 'b"'t'"u"'~"t1 T')n··a· .. ·v 9 ·a:nd 1 '' ?014 •)nd- i1'1 ]\l"rch l 7 _ tc,.J.. . . u Cit-~ _ _l!.V --'-'·-!L! ,~ :- ~~l' _ Al• .! . , _rv . . J.. .. '{ ~~ ... j • l, ·l'f'V~;-.,., '-'·J... U !~ _,. t! . !~ ....... __ , ..:1J.. . . ~.! .. .J.(t . ... 1, 

20 l 4 ·1·1 b fi 1 1 . h "T . l .. Tl i ., f h . l . l . - h f . bl , xr~ ye.(.:\ - i--. ·p·p~ • -~ ,_ 'l'W "''" .J :::., ip,-..-.,. ... ; )" ,_ p ..... li'" ~ . 7 '\'"'"". - (.:\ ::1 t '. --- -'" li'., :'"_}. .. ~ \,L _e .. v_vrret tl. 1...-,1...-,Ln as t e _tla.. 1t Svvl.l .. c p11ase t. t ...-, tr .. a~ Ln \v .. 11,.;.rt Llv t-x.._ent l.. equ .. ta .t. 

""'i - l., - (.:\. -.;3 ' .,. ~ - I:\ -""Ii"'" • ~.c.- . 'l - "T:l:'.1' ~ r.:\:1 -~,. '\3' "ili"l :'"_}. \T ::"'.;, -.11-·b d · · b · d -·ps·o ·11 - i · 1 h - l - l d b l "' su or 1Jat1on to v 1mpost- _on S .. \\.l ..• Je c 1::.te .. ro.Lnvl, _ as Jot) t-t .Jvt-n sc .. cu ..... t. _ J t 1t Ccu..rt. 

7 
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\.1a.rch 1 {)~ 2014. 'fh=:.)se dates \\/ere s11bse(1uently in=:.)difie~J ·by the (~{)1Jrt. (}n f"ebrua0,~ 24·~ 2014 

and_ Ivfarch 1 (}~ 2014~ respecti\1elyr~ Plai11tiffs subrnitted. tl1eir (i) p(}St-trial brief arHJ pr~J1Jz.1sed_ 

fi11di11gs of f~1ct a11'-i 11t)St-tria1 briefs~ toget11er \vitl1 a res11{)11se tc~ r~1a.i11tiffs ~ st11)rden1e11tal 11{)St-

Th;s. ; . .:.:. ·-i.n '-l'~-;,.,r;~rs.·-i.t·v r"i~·oe•~'~Ci;l1 (! ·pl•r·.:.:. 11 '2 ~1~· t·o R·l1l'~ 7r~o1 oft1·1 '~ f,'r-~a;1=~r·-i.l D11J 1=~ 4~ ~1t~. ~'l1 __ lo.-.: 1'~u .;.~_lli~ {.. 'l...; f '.. .t ,__,_ (~_ , .-~'l V'. ~ . } __ ~'l~ 4._ u'-J...;.~Ji~._-.. · •- ~ t V _ _.._ ,, __ l~ _ ~ . \.... _ (~ _ _ f\~ ~\.... ~ .. '-.-. 
..... :i.,_.. -

'd i· , ,. "' l" \r 0 .b .~ } 0 ('' '')0 cr;11s1 er t 11S 1natter a "cr;re:· procee:r 1ng. , e11l1e is proper etr)re t 11s .~ourt pti.rsuant tr; :.::.") 

FINDINGS OF FL'\CT 
NWWWWWWWWWWWWWWWWWWWWWWWWWWWWWWWWWWWWWWWWWWWWWWWWWWWWWWWWWW 

The fc)]Jo\l\rir1g con.stitute t11is (~ourt's fi:ndi:ngs of fact a11(l conclusior1s ()f la\v pursuar1t t() 

R11le 7()52 f)f tl1e J~'ederai R·ules t1f J3anl(n1ptcy J)rt1ceti1tre. !-laving co11sidered the .. i/Olu1nino·us 

evide11ce~ testi111011ial a11d docurnenta1y~ ii1cluding all exhiliits admitted i11to e'.ride11ce~ as ~'ell as 

Plaintiffs' a11c.i Defe11(la11ts' !Jost-trial proposed findings of fact a11c.i briefs~ ai1(l 1nindful tl1at a 

C(lurt sl1oul(l tl(lt bli11(il)r accept _fi11(li11gs of fact ar1d conclusion.s of laYv JJrt)_ffere(l by the parties 

8 
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(see lSt. (~lare 5

S Hosp. af1d Health (-;tr. 1/. Ins. (~(J. tJfi\1(Jrtl1 .41n.y (Jn re ,_St. (~fare's HtJSJJ. ar1d 

Ilealtli Ctr.), 934 F .2(1 15 (2d Cir. 1991) (citing U1iited States 1;. El Paso J\T(ttural Gas Co., 3 76 

U"S" 651, 656 (1964))~ an_d l1av'i11g cor1ducteti ar1 intiepe:ndent an_alysis of tJ1e laYv ar1d the fc1cts~ 

..., 

tl1e c:()llri inakes the follr)Wlilg fiir1dir1gs of I;act ar1d <:011clusio11s of I_.aw: I 

I~ --rhe Parties artfl (~ertain ll.elevant --rhird I)arties 

1. In 1980~ Jv1r. Ergen fot1nded EchoSphere L-LC ("EchoSphere~') vlith James 

DeFra11co and_ J\/lr. Ergen ~ s \\rife, Ca11te;1 Erge11, (Jan. 13 Tr. (Erge11) 11 :24-12:7, 12:21-13: 11.) 

14: 19-24.) --rocla;', E~cl10Star is a technt1ll1gy- con11..,a11;' that rnan11factures set-top bo~xes and l:n1ilds 

ai1cl 011erates satellites. (Ilay11er Der1. 27: 10-18; Jan. 13 'I'r. (Erge11) 14:25-15:7.) 

2. DISH sells satellite television serv'ices. (Ja11. 13 Tr. (Erge11) 14: 13-18,) EchoStar 

is a supJJlier to DISII~ l.,ut they are separate C()rr11Jar1ies. (Jari. 13 Tr. (Erger1) 15:8-12.) 

3. I) ISJ-I' s board t1f clirectt1rs has te11 rnen1l.,ers, four of wl1on1 are independent u11cler 

N-i\SD1\Q rules. (Jan. 13 'I'r. (Ergen) 15: 13~21; see also 3/22/13 DISH -Net\\1ork:_ Co111. Schedule 

14_A at 2-3; 9/17/13 DISfl Net\vork Corp. Fonn 8-K at 1; 11/5/13 DISli Netyvorl( Fonn 8-K at l; 

2/21/14 I)ISl-I Netvvork (~~orJ). J~'or1n ]()-K_ at ~)9.) 'I'l1e J)ISl-I t1t1ard t1fI)irectors l1as fo-ur 

regularly-scheduled 111eeti11gs a year~ but 011 average~ tl1e DISH Board ~'ill meet bet\veen eight 

ai1(i ten times a :y·ear, (Jan. 13 Tr. (Erge11) 16:11-14.) Discussions at the DISH boarcl lev·el cov·er 

rn_any Sl1bjects, i11cludir1g potential acquisitions, t11e raisi11g C)f car.,ital, tJ1e strategic direction ()f 

tl1e co111pa11y, a11d perst1nnei iss11es vvitl1i11 the cornpany-. (Jar1. 13 'I'r. (!~.rgen) 16:21-25.) 

7 T11e findings of fact and conclusions of lav.i herein shall constitute the c:ourt' s findings of fact and 
conclusions of la\v pursuant to Ba11kruptcy Rule 7052? rnade applicable to this proceedi~ng pursuant to f}ankrrtptcy 
R . 901 , T h fi d. ff: . 1 ,. b 1 . d . 1 . ,.., . h 11 b . • {":Jo. ,·R I ) , . ::-1 t , . .- 'W- • T , , . O' ,( -., - • ,("'- • :'"_}. • 'I '\ .- • • {":Jo. - •{":Jo. • . . , • ~ .- ""'i. .... • r-; ~) ir• • ' . .. r-; ,- -.; u1..--, _ _.tt. _ c t e cx.__ent al1)i _ Lt1 1n0 o __ act late! s _._all ..--, l et..--,1n1Lne to .Je a cone U:'>lOn L l law, it:'> cl __ e so 
-_..::\' ::-1 " -i '. - l:'i. _·;"l:'i.' -.- "l:"-- ,.~, ""'io"ll""jj-~·~ t .- ., . '·,:'ii--~. :::., -i:-_}.'·::.,- li ... ::-1 ,~ 3-• •,. "J - -.- ..... , ' .... l:'i.; 1 d - h l . ~ ] ] h 11 b - . d b f. i . f f . h 1' b l evn:1t. , anu tot 1::- ext1::.nt any cone us10n o_._ _cl\\- at1:: . .r s_ a . t; uctt_ml-'-11t. tv c a u1c ltlJ-:, o. act, 1t s_ ht l 1::- so 
dee:rned" 
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4. -Neitl1er DISH nor EchoStar 11as a11 interest in SPSt1. (I)X07t)7 (Goodbam -Nevada 

Dep.) 32:24-33:2, 90:10-23; Olso11Dep, 14:6-15:14, 26:7-27:11; Jan. 13 Tr. (Ergen) 36:7-9.) 

5. J\'ir. E,rger1~ as the 11t)lder of a rn_aj()rit)' sl1are t)f \lt)ting rights (approxin1ately 88 

percent ar1d 7~) .4 percent of the total v-oting pt1\\1er 111 l)J SI-I ar1d E~cl1t1Star, res1.,ectively), 11as the 

aliilit:yT to elect a i11ajority of the directors for l1otl1 companies and control all other i11atters 

requiring tl1e appro·val ()f their stockl1olders, (Ja11, 13 Tr. (Erge11) 94: 19-95 :2, 208: 18-211 :20; 

I-foyvar(l Dep. 37:25-38: 16; PX0372 at 2~ 5; P_X0371at2.) J\/lr. Erger1 v'ote(l fc)r eacJ1 of t11e 

c11rrent l)JSI-1 !3oard rnen1bers, and -he testified that he does i1ot kno\v v1/hetl1er it is possible for 

son1eo11e to l1e a director of DISH \vithout his '.rote. (Ergen Dep. 18:5~16~ 26: 19~25; Jan. 13 'I'r. 

(Erge11) 95:3-5.) ,LL\_s a rest1lt of J\/lr. Ergen~s dc)1ninance~ both DISH at1(l EchoStar are '~co11trolled 

cornpan[ies] as defined" i11 the Nasdat1 listin_g r11les." (PX0349 at 39-40; PX0350 at 34.) 

Developme11t at DISH~ a position he 11as held since Ju11e 2011. (Ja11. 17 'J'r. (t-::t1llen) 98: 19~20, 

101:3-5,) 

·7. ivir. Jast111 K_iser ('GI~i~-~I") is the Treas11rer of DISI-1 a11(l Vice President ()f 

C:or1.,orate I)evelopn1er1t at J)ISI-! an(l J~.choStar, a11d, togetl1er vvith I'vlessrs. !~rgen a11d (~ullen, is 

r1art of the corporate de,.relo11111ent team at DISH and EchoStar. (Jan. 10 'I'r. (Kiser) 15 :25-16:6, 

68 :24-69:2, 69:20-22.) J\/lr. Kiser an·anged SPSO' s tra(les in tl1e secured clebt of Ligl1tS<.1uarecl 

I.,P ("J=::f __ Q~_l?_t") purs11ant to direction_ fi·on1 rvir. Ergen by' placi11g the t)lliers _for tl1e arr1(lu11t anti 

pricing t1f t}1e tlebt and arra11git1g t() prt)'Vitle the fUlltlS to C]()Se tl1e trades. (Jan. 10 .-rr. (f(iser) 

25:6-8.) 
·' 

8. rv1r. Ste1Jl1e11 Ketchum ("Ketcl1u111") is the founder a11(l sole ma11agi11g partner of 

Sou11(l Poi11t. (J a11. 15 Tr. (K_etc]1un1) 13: 13-19 ") So11r1d P()it1t is ar1 i11v'estn1e11t n1a11agernent ar1d 
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ad,1isor)r fir1n tl1at served as trading 111anager ai1d investment advisor for SJ)SO a11d execl1ted 

SPSO~s purchases ofLP Debt, (Jan. 15 Tr. (Ketchum) 20:14-17.) rv1essrs. Kiser ai1(l Ketchum 

l1ad a tvver1ty-)1ear lor1g relatior1sl1ip th_at in_\701\7e(i \vork relate(i tc) both Ecll()Star an_d DISI-r. l\1r, 

Ketclru1n senred as tl1e pl)int of ct1ntact bet\veer1 Sount1 Pl)int and l\1essrs. Kiser arad !~.rgen. (Jar1. 

15 'I'r. (Ketcl1l1n1) 14: 19-22, 93: 23 ~94: 3; Jan. 10 'I'r. (Kiser) 24: 10-25: 8.) 

9. SPSO \i\i'as f om1ed by Sc)u11c.i Point for the exclt1si v·e purpose of serving as the 

i11vestn1er1t \/el1icle througl1 Yvhicl1 ivir. Erge:n 1:r1ade trades i11 I"'P Debt (PX_O 162; PXO 171; 

llX() 183; J)X()224; Jan. 10 ']~r. (l<iser) 30: 1 {)-21, 31:2()-32:14; J)X()7{)() ili11-?), v1/itl1011t tht1se 

r1urcl1ases lieing traceable to I\llr. E.rgen (see Ja11. 10 ·1~r. (Kiser) 30: 16~2 l, 31 :20-22, 32:2-14~ 

90:6-12, 90:25-91 :20; Ja11. 13 Tr. (Erge11) 36: 13-37:4~ 49:20-50:25; PXOl 17; PX0290 at LSQ-

SPC~D-000006771; PX0298). 

10, l\,1r. Steven R. (ioodl1ar11 ('~.~~Q9.!lb.§-.m.") is a in ember of the I) IS!-I 13t1art1 of 

Directors ai1d \vas a n1e1nl'.ler of tl1e special con1111ittee of independent directors of DISH that was 

fc)r111ed to ev·aluate ai1(l make recornme11c.iations regarding a pc)ssible bid by· DISH for 

11. ~lr. (~iar~yr S. l-!ov1/ar(l (~'!-It1\?V'ard,,) is a for1ner 111ernber of the I)ISl-! 13t1ar(l of 

Directors and \\1as a inember of the Special C~on11nittee. (I)X0768 ir~l 2, 53.) 

12, Harbi11ger began acquiring tl1e securities of Ligl1tSquared.'s predecessc)r~ SkyTerra 

2()1(), renan1i11g it I_.ightSq-uared LJ). (Jan. 1t1 'I'r. (!;alcor1e) 14:23-1():11.) 

13. Har.bi11ger currentl)r ovvns about 80 to 85 percent of the stoci.~: of LightSquared. 

(Ja11. 16 Tr. (Falco11e) 18:8-12.) i-\bout 30 to 40 percent of Harbi11ger's assets are investec.i in 
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L.ightSquared, a11d Harl1i11ger has ii1,.rested approxi1natel)1 $1.8 to $2 'billion i11 LightSquared. 

(Jan. 16 Tr. (Falcone) 81:3-19.) 

14. J\'ir. Ph.ilip Falcone ('~.Elllg_QJl~.") is the p()Itf()lio n:1ar1ager of I-larbinger (~a1Jital 

J)artners I_.1_.(~~. (Ja11. 16 'I'r. (J~alco11e) 1? :3-13 .) JV1r. J~'alcone l1as been trading high yiel(l 

distressed debt for over 20 :yrears. (Jan. 1 () 'I'r. (Falcone) 13: 13-18.) iv1r. F'alco11e has ·betvvee11 

$500 and $700 million in,,rested in Harbi11ger, vvl1ich is a n1ajority' of his net "\i\i'orth. (Jan. 16 Tr, 

(Falct1ne) 80: 6-20 .) 

15. ~lr. I;alct1ne is a n1e1nber t1f I_jghtSql1ared~s bt1art1 of directors, having joi11ed tl1e 

Board in early 2012. (Jan. lt) 'I'r. (F'alcone) 17:25-18: 1; 82: 1-3.) i\ n1ajorit:yr of the L.ightSquared 

Board. of Directors is controlled by1 Harbinger. (Jan. 16 Tr. (Falcone) 81:23-25.) 

II~ Tl1e LightSquare(l LP Credit i\gree1ne11t anti the Restrictions on the 
'I'ra11sfer of LJ> Debt 

16, I11201 O~ Ligl1tSc.1uare(l obtaine(l authorization from t11e FCC to build an ancillary 

terrestrial :netvv'Ofl( (~'l!~0I_C __ N~_t_yy_Qrk") t11at vV(luld integrate its satellite service "\vitl1 te114 estrial 

satellite grt11tnd statior1s to pro\1ide fo11rtl1 ger1eratio11 lt1ng ter111 evl)i11tio11 ( 4{~]--L;J'l~) broadbar1d 

n1obile services throl1ghout the lJnited States. (DX054 ir~l 5~ 7, 29-30, 33 .) 'I'o fi11a11ce tl1e 

buildout of its ATC N etY\rork~ on October 1 ~ 2010, LightSquared LP ai1(l certain of its affiliates 

e1rtere(i i1rtc) t11e (~redit Agreerr1er1t \vitl1 lJBS _AG~ Starn_ford Branch_ ('~1L~-~")~ as A(irnir1istrative 

i\ge11t~ ar1d entities tl1at vvere, l)f vvo-uld serv-e as, ie11ders u11tier the c:redit 1\greerne11t 

( collecti,rel)r, tl1e "Lenders'~). (!cl. ~l 3 7 .) 'I'he (-::redit i\greeme11t is governed l1y N-e\v York la\v. 

(PX0004 at H.L~RB.LL\P00004158, § 10.09(a).) 

1 '7 
! . Tl1e Credit Agree1r1ent restTicts tra11sfers of tl1e I,P Debt. Sectior1 10.04(a) ()f th_e 

c:redit Agreerne11t pro-\1ides, i11 perti11e11t part: 

[N]o L.ender inay assign or otl1ervvise transfer any of its rigl1ts or 
obligations herettnder exce1.,t (i) to an E~iigible 1\ssignee in 
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accorda11ce \\1ith tl1e pro,risio11s of paragraph (b) of this Sectio11 
J_Q~_Q_:±, (ii) by vva)' of participatit111 i11 accor(iance Yvitl1 the 
provisions of paragraph ( d) of this Sectio11 10.04 or (iii) by \Vay' of 
pledge f)f assigr11nent of a sec11rit)' ir1terest s11bject tt1 tl1e 
restriction_s of paragraph (f) of tl1is Sectic)Jl (a11d an)' t)tJ1er 
atten1pted assignme11t or transfer by Borro\ver shall l.,e null a11d 
void). 

(PX0004 at f-IAR!31\P()()(){)4153 .) 

18. Sectio1110.04(l.,) states that assignments ofLJl Del1t are permitted to Eligible 

Assignees: "Subject to the CC)ll(litions set forth in paragraph (b )(ii) belo'lV, any Le11(ler may' at 

an-)' tirne assign_ tc) or1e t)r 1:r1ore Eligible _Assigr1ees all or a portion t)f its rigl1ts arid obligatic)JlS 

u11tier this i\.greement .... '~ (PX0004 at f-IARJ31\P()(){)()4154.) 

19. 'I'he term "'E.ligil1le J\.ssignee~' is defi11ed in Section 1. 01 of the C~redit i\green1e11t 

as follovvs: "[,LL\_]ny persc)11 to \\1ho1n it is per1nitted to assign Loa11s and Co1nmit111ents pursuant to 

Sectior1 l 0.04(b )(i); provided that •Eligible Assign_ee ~ sl1all :not in_clu(le Bc)114 t)v·ver or ar1y of its 

i\ffiliates or S-ul1sirliaries, a11y r1at1trai person or any- J)isql1alified <:01npar1y." (/cl. at 

Hl\.IlBJ\Il0004058 (emphasis in original).) 

20, The term "Eligible J\ssignee" also excludes '~a11y natural person." (PX0004 at 

11ARB/-\_P0004058~ § 1.0 l .) T11us~ pursua11t to Sectior1 10.04(b)(i)~ a 11atural JJerson n:iay not tal(e 

ar1 assig11111ent of I_.p l)el1t ('"S-ul1ject tr) tl1e co11tiitior1s set fi1rth i11 paragrap-h (b)(ii) beit1\\1, ar1y 

Le11der ma:yT at any ti111e assign to 011e or n1ore Eligible i\ssignees all or a 1"01iion of its rights and 

obligatic)11s t1nd.er this Agreement ... ~'). (PX0004 at HARBAP00004154,) Purst1a11t to Section 

10. 04(d)~ a 11atural JJerson also rnay :not receive a Partici1Jation_ ir1 I"'P Debt ('~ ,A.n)' I,e11(ler rnay' at 

an:yT time, -vvithl111t tl1e consent of, or r1otice tt1, I3orrt1\\1er t1r tl1e Adrninistrati-,/e Ager1t sell 

l"artici1.,ations to an)1 perso11 (other tl1a11 a i1atural l"erson~ Borro\\1er or any of its i\ffiliates or any 
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21. i\1r. Erge11, as a natural person, is not ai1 Eligil.,le i\ssignee and is i1ot pem1itted to 

0YV11 the LP Debt. 

22. -~nisquali_fied Corn.pan-)'" is defin_ed ir1 Secti()ll 1. 0 l as folloYvs: 

[1\]ny operating co1npan)1 vvl1ic-h is a direct ct1n1petitl1r of the 
Bc)rrovver icle11tifiecl tc) the i\dministrati\1e Agent i11 \vriti11g prior to 
the Closing Date ai1d set fortl1 011 Schedule 1.01 (a), ai1d tl1ereafter, 
upon the conse1rt ()f tl1e Adrnin.istrative Agent , .. such additional 
bona fi(le C)lJerating con1pa11ies \vhicl1 are direct competitors of t11e 
Eiorrovver as may' be identified to the i\dn1ir1istrati\'e i\.ge11t frt1n1 
tin1e to tirn_e ar1d tl(ltifie(l to the !_,enders. A Disc.1t1alified C:on1pa11y 
,,rill i11clude a1Tv k110\vn sul.,sidiarv thereof. 

J -

(PX0004 at HARBAP0004057-58.) Tl1e Credit i-\gree111ent tl1us prohibits assignme11t or other 

trar1sfer ()f the I_,P De1Jt tt) a I_..i_gl1tSc.1t1are(l cornpetitor nan1ed on SchecluJe 1.0l(a) or a kn_o\v11 

s-ul1sicliar~r of sucl1 a cornpetitor. 

23. ,_rhe vlord "'S11bsidiary" in t11e definition sectio11 of t11e Credit 1\gree111ent is 

clefi11ed~ "v\/itl1 respect to ai1y person (tl1e ~parent'),'~ as including~ "a11y' otl1er persc)11 that is 

other\\rise Cor1trc)lle(l b)r the parent .... " (PX0004 at Il/-\_RBAP0004073, § 1.01.) ~'(~ontrolled" 

is definecl to rnea11 '"tl1e possession, clirectlyT or indirectly-~ of the 11ovver to direct t1r cause the 

direction of the 111anageme11t or policies of a perso11, \\1hether through the 0\\1nersl1i11 of voting 

securities~ b;1 contract or other\vise .. , ." (Id. at Hi-\RBi-\P0004056, § 1.01.) 

24, SPS(), S() I-fc)ldings, a:nd ]\/lr. Ergen v-vere 11t)t i:nitially i:ncluded or1 Schedule 

1.()l(a) of the (~redit 1\green1e11t, v1lhicl1, as of the i11ception of the (~redit 1\green1e11t l1n ()ctt1-ber 

1, 201 O~ did ii1clude Ecl10Star. (I)X0004 at H1\JlBAI)00004166.) 

25, On ]\/lay' 9~ 2012, LightSquared a111ended the Dis<.1ualified Company list, Scl1e(lt1le 

1. 0 l (a) of t11e (~re(lit Agreerne:nt, t() adcl ad(litional I_,ightSquared con:1petitors, ir1c 111din_g, arnon_g 

otl1ers, DISl~~L (P){0142.) ()n 1\/Ia;r 12, ?012, L,igl1tSq11aret1 again arnendecl tl1e J)isql1alified 

Company list to add Cable-v'isio11. (Jan. 16 ,_rr. (f'alcone) 49: 17-19; I)X0901 at 
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Hl\IlBJ\llQQOl 1331; see also I)XOl 90.) Each of DISH ai1(l E.choStar is a Disqt1alifie(l C~o11111a11}T 

under the Crec.lit Agreement, SPSO is i1ot a "k110,lvn subsic.iiar~{n of ai1y company· i(le11tifie(l as a 

D ist111alifieti C:on1pa11y. 

·1;C 
k\.)" i\ccording tt1 its C:E~C), I_..ightSql1ared an1e11ded the !)isqualified C:t1mpan;1 list ()n 

i\1a)1 9 a11d 12, 2012~ in1n1ediatel)1 prior to the I)etitio11 Date~ '~to inake s11re that the list of 

disq_t1alifie(l companies ii1cluded all of [LightSquared' s] co1npetitc)rs~ becat1se \Ve didn't 'lvant 

C()frlJJetitt)fS i11volved in_ tl1e capital struct11re. \Ve tl1ought it \vas irr1p()Itar1t as \ve Y\.rere e:nterir1g 

bankruptc;1 to mal\:e these l1pdates." (Ja11. 9 rrr. (Sn1itl1) 1 ?{):?2-127:24; PX01{)1.) 

27. ,_rhe Credit 1\gree111ent (lefi11es the term ~'i\ffiliate~~ as ~',vhe11 usecl ,,ritl1 resriect to 

a s1Jecifie(l person~ another person tl1at (lirectly~ or indirectl)r througl1 one or 1nore iiTtermediaries~ 

(~()Jltf()ls ()f is c:ontrolled b)' or is ur1der cornn1on_ (~ontrol \vitl1 t11e perst111 specified." (PX0004 at 

!-Il\RJ3i\!l()()004()5()-4051.) 

28. On Septe1nber 18~ 2010~ lJBS i1roposed a draft of the Creclit Agreement \vhicl1 did 

nc)t ii1clude tl1e conce1Jt of a Disc.1ualified_ Con1pa11y'~ but rather stated tl1at ai1 Eligible i\ssignee 

"sh_all not ir1clutie Bt)rrovver or a11y of its ,A.tliliates t)r Subsidiaries~ any :natural })erson or at1)r 

perso11listed011 Scl1ed-ule l.01(a)." (PX()001 at I_,21\:P0009323.) LJI3S's draft did nt1t restrict 

transfers to affiliates or '~i\ffiliates,, of co1npanies or i1ersons liste(l 011 Scl1edule 1.0l(a); it only 

restricted_ transfers tc) companies C)r perso11s listed i11 Scl1edule l .Ol(a). (PXOOOl at 

I.,2AP0009323.) 

2~). ()11 September 19, 2()10, co·u11sei for [.,igl1tSquared prt1pt1sed C()mn1e11ts tt11_JI3S's 

draft. L.ightSquared ~ s draft restricted transfers of LI) Del1t to any '~i\ffiliate'~ of a co1npan)1 or 

person listed_ on Scl1e(lt1le l .Ol(a), (PX0003.) Specifically~ tl1e draft state<.l that an Eligible 

Assign_ee "sl1a11 tl()t ir1clude BorrC)\ver ()f an-)' of its _Affiliates or Sul)sidiaries~ a11y r1atural perst1n 
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or any Competitor.~' (IJX0003 at L2i\J)0011786 (emphasis added).) It furtl1er stated, 

"'Con1petitor' shall mea11 (i) ai1y person listed. on Scl1e(lt1le l .Ol(a), (ii) any otl1er competitor of 

th.e Bt)rrovver t11at is (lesignated as Sl1ch. i11 \l\rritin.g t() the Adn1i11istrative Agent by t11e B()11·ovver 

fron1 ti111e to tin1e anti (iii) ar1y i\ffiliate t1f ar1y sucl1 person." (P){0()()3 at I_.-2/\ll0() 11784.) 

,_rherefore, i11 this draft, transfers \Vere restricted to a11;r person or company listed on Sched11le 

l .Ol(a) as \veil as their "i-\friliates." 

30" 011 Septernber 21~ 2010, C(lu11sel fc)r UBS propc)Se(l re\1isior1s to l,igl1tSt1l1ared's 

Septen1ber 1 ~), 2()] () tiraft. (P){00()2.) 'I'l1ose re\risio11s rerno\red tl1e transfer restrictir)n on ar1y 

1\ffiliate of a company listed on Schedt1le l. 01 (a) and, i11stead, restricted transfers to ai1y 

Disqualifie(l Cc)1npan}r and "any knov\/n subsidiar;1 tl1erec)f.~' (PX0002 at L2i\POO 11532.) Tl1e 

la11g11age fr()lrl this (lraft (lefi11i11g Eligible Assign.ee an.d Disqualifie(l (~()lYl]Jat1)r is vvl1at ap]Jears 

ir1 tl1e final, executet1C:redit1\green1ent. (PX00()2 at I_.?1\J)OOl 1532; PX0()()4 at 

H1\l~B1\JJ00004057~4058.) 

31. Ligl1tSc.1uare(l I11c.' s Fot1rtl1 i-\n1ended and Restated Stockholders' Agreement 

i11cll1des the define(i terrn. •GAffiliates" and prol1ibits tl1e tTa11sfer t)f an)' ec.1uit)r secl1rities to •Gar1y 

t1f tl1e entities set forth 111 Scl1edule 2.1 (a)(ii) or ar1y t1f tl1eir respecti,re Affiliates.~' (JlX()()O'/ at 

Hl\IlBJ\1)00010483 .) LightSqt1ared did 11ot inclt1de a si111ilar restrictio11 011 the transfer of its 

ba11k (lebt under tl1e Credit Agreement, 

32. PerS()llS l1ol(li11g I.,P Debt are entitle(l to receive substantial 11on.-pu1Jlic ir1fc)11r1ation 

about L,lgl1tSquarerl ar1d are grar1ted access tr) loigl1tSq11ared's t1fficers and en1ployees for 

ii1formation regardi11g L.ightSqt1ared's 011going lit1siness and operatio11s. ]Jrior to initial fu11di11g~ 

LightSquared pro\1ided tc) the Lenders, ainong other things, n1ultiple years of fi11a11cial 

statern.e11ts, pll1s c11rrent ft)recasts of anticipated fina11cial ]Jerft)rn1ar1ce (P_X0004 at 
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Hl\IlBJ\ll00004092-93~ § 3.04); a listing of all interests i11 real pror1erty ow11ed or leased by 

Borro\\/Cr, togetl1er vvith re1Jrese11tations regarcli11g title, etc. (i£1. at Hi-\RBi\P00004093-94~ 

§ 3. 05); a listin_g of all copyrigl1ts, pater1ts, ar1(l traden-iarks t)v-vr1ed or licer1se(i by' Bt)rrovver, 

together v1/itl1 represer1tatio11s regardi11g sarne (i(i. at J-I1\J{t1i\J)()0004()94, § 3 .()6); and copies of 

all n1aterial agreements relati11g to tl1e busi11ess operated -by tl1e Borro,,rer (iti. at 

HARB1\P00004095-96~ § 3.09,) lTnder tl1e Credit i\gree1nent, tl1ese disclost1res i11ust be update(l 

regularl)' by tl1e Borrcl\ver. 

'I'o meet tl1is ol)ligatio11, tl1e Eiorrovver i1rust fur11ish to L,e11ders tl1e type of 

infor1nation that '"'ould l1e included in an11ual ai1d quarterly' reports 011 SEC~ Forn1s 10-K and 10-

Q (PX0004 at H_..L\_RB_..L\P00004108-9~ §§ 5.0l(a)-(b)), annual and Lluarterly budgets (id. at 

11ARB/-\_P00004110, § 5.01(11)), ar1(l "sucJ1 other ir1f()fn:1ation_ regardir1g the C)JJerations~ 1Jusin_ess 

affairs an(l fi11a11cial C()nditio11 of [E~orrovver, its pare11ts and its Sl1bsidiaries] . , . as , .. ai1y 

Le11der may' reaso11al1ly request~ incll1di11g, ~'ithout limitation~ updates on tl1e -Network:_ build~ 

out.'~ (Id, at HARB_..L\_PQ0004110~ § 5.0l(j).) Eacl1 Le11c.ier also has tl1e right to i11spect and i11ake 

C()pies of BoIT()\ver' s fina11cial records; to ir1spect BorrOY\/er~ s properties; anti t() "(iisc11ss tl1e 

affairs, finances, accounts ar1d C()nditio11 of [E~orrovver, its pare11ts and its affiliates] vvith the 

officers and e1nplo)1ees t11ereof and advisors therefor (incl11ding ii1de11e11de11t accou11tants).'~ (Id. 

at H_..L\RBi\P00004113-14~ § 5.07(a).) 

34. TJ1e Credit Agree1r1ent a]S() prc)vides th_at eacJ1 I.,e:nder 1:r1ust "designate at least or1e 

ir1div-id-ual to receive J)rivate Si(le (~011111ru11icatio11s [i. e., co1nrnur1icatior1s cor1taining rnaterial 

non~r1ul1lic inforn1ation] on its behalf ... and identify sucl1 desig11ee (i11cluding such designee's 

contact i11formation) on such Le11(ler' s 1\dministrati\1e Questionnaire," (PX0004 at 

I-fARB_AP00004149~ § 10.0l(d).) _A I"'e:nder rnay elect not tc) recei\1e rr1ateria1 r1on-public 
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infor1nation, but 1nust, if so electing~ \vai\1e ''any and all clai1ns l.,ased on or arisi11g out of~ not 

havi11g access to Pri\rate Sic.le c()1TI1TIU11icatio11s," (It:l.) 

35. SPSO did :not Yvaive its rigl1t tc) recei\1e C()ltfide1rtial inforrn_atic)Jl abouJ 

I_.-ightSql1ared. 'I\1 tl1e ct1ntrar~yr, SPS() specificall;1 ide11tified in tl1e sev·eral I_,en(ler 

Questio1111aires it provided to the 1\dmi11istrative J\gent 011e or rnore perso11s to vll1on1 st1cl1 

info11natio11 "\i\i'as to be (lelivere(l, (PXO 198; PX0227; PX0282; PX0317; PX0362; PX0363; 

PX0365; PX_036'7; PX0411; P_X0563; PX0618; PX0638; PX0658; PX0672; P_X0728; PX0'733; 

I)X0919-922.) 

36, lTnd.er the ex1Jress ter111s ()f the Credit i\green1e11t, LightSqt1ared' s rigl1ts u11(ler the 

(~redit ,A.green1er1t car1r1t)t be \vai\.red. Section l 0.02(b) explicitly requires "\vritten CC)Jlse:nt by t11e 

parties beft1re a J)arty may' l)e fl)llnd tt1 11a\re \Vaived the terms t1f tl1e C:redit 1\gree1nent: 

Ileguired c_-::onsents. Subject to Sections 10.02(c) and (c\), neither 
tJ1is Agree1r1ent tl()f an-)' t)tJ1er I,oa11 Docun1er1t r1or an)' pro\1isior1 
hereof ()f thereof n1a)r be 'lvaiv'e(l, an1e11(fe(l~ SUlJIJlemente(l or 
n1odified except~ in the case of this i\gree1nent~ i1t1rsuant to ai1 
agreen1er1t ()f agreern_e:nts in \l\rritin_g entere(l i1rtc) by' BorrC)\ver a11d 
the Ad1ninistrati\1e Age11t or, i11 the case of ai1y otl1er Loan 
l)t1c1trnent, pursuant tt1 an agreement l1f agreen1e11 ts in \?V'riting 
e1rtere(i i1rtc) b)' t11e A(ln:1ir1istrati v'e Age:nt, tJ1e Collateral Trustee ( i11 
t11e Case of ai1y Securit:yr Docu111ent) and tl1e Loa11 1)arty or Loa11 
llarties tl1at are J)art).r thereto, in each case vvitl1 tl1e written co11sent 
of the Required Lenders ... , 

(PX0004 at fl_ARBAP00004149-50.) 

37. Section 1CJ.04(a) l1f tl1e c:re(lit i\greernent states tl1at only' those transferees 

pern1itted u11der the terms of the Credit Agreement receive ai1:yr rigl1ts~ ren1edies, or clai1ns 

thereunder: 

NotJ1i11g in tJ1is Agreen1er1t~ expressed t)r irnplied~ shall be 
constr11ed to confer upo11 an)1 person (otl1er than the i1a1iies hereto, 
tl1eir respecti-\1e s11ccessors a11d assigr1s pern1itted herelJj', 
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Participants to the extent provided ii1 paragra11l1 (d) of tl1is Sectio11 
an_d, to th_e exterrt ex1Jress1)' cor1ten1plate(i l1ereb)', th_e oth_er 
I11(le1nnitees) an}r legal or eq_t1itable right, remecly or clai1n under or 
11;' reaso11 of this 1\green1e11t. 

/I)X0004' "H ~ T)B ~ I)0004151-"4'- ") \1 .. l _ . at _ J-'li_'\__ A1 _, ....., . , 

38, Section 10.04(b) lJrovi(les tl1at "[ a]n}r assig11111ent or transfer by a Lender of rights 

or obligatior1s u11(ler this Agreen1er1t t11at (Joes n_ot CC)Jr1p1)' v·vitl1 tl1is paragraph [relati11g to 

assignments] shall be treated for p11rposes t1f tl1is 1\gree1nent as a sale byT s11c-h loer1der f)f a 

participatio11 in s11ch rigl1ts and obligations in accordance \vith Sectio1110.04(d).~~ (I)X0004 ~f 

10.04(b ).) 

39, Section 10.04( (i) JJrOv'i(les tl1at I.iightSquared G'agrees that an-)' breacl1 b)' arly' 

[_,e11tier or participant or sub-participant of tl1e restrictio11s 011 assignn1e11t here11nder (i11cl11ding~ 

,,ritl1ol1t li1nitation, to Disql1alified C~o11111a11ies) sl1all 11ot excl1se~ in a11;' res11ect~ perfor1nance by 

tl1e Bon·cY\ver u11c.ier the Loan Dc)cu1nents." (PX0004 ii 10.04( (l).) 

40. Sectior1 l 0.16 of tl1e (~re(iit Agreerne:nt states tl1at •Gall obligatior1s ()f th_e I.,oan 

J)arties [the !3orrr)wer anti Ci-11arantors] -herel1nrler s·hall be absolute a11d -u11co11ditir)nai irrespective 

of ... any lack of validity or ei1forceal-,ility of ai1:yr L.oan Docu1nent or any otl1er ... circ11mstance 

\\rhicl1 might other\vise constitute a defense av'ailable to~ or a discharge of:, the Loan Parties.'~ 

(PX0004 i110.16.) 

Il I~ Background Regarfling SJ>S()'s Purchases of I_,J) Debt 

,~~ l\lessrs~ 11:rgen and l(iser l11,1estigate \\'hether I) ISEI a11cl 11:ch0Star 
(~an P11rchase I.1P Debt 

41. ln the fall of ?O 11, 1\/Ir. J~.rge11 beiiev·ed tl1e s1.,ectr1trn ar1d satellites of 

L.ightSquared migl1t be a11 attractive ii1,.restn1e11t opportunity for DISH and therefore began 

looki11g into acquiring Ligl1tS<.1uarec.i's LP Debt. (Jan. 13 Tr. (Ergen) 109:3-9; Ja11, 10 Tr. (Kiser) 

'1'7· 1 '1 ] 8 --. . .:... . - .,;.,- ,) 
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42. i\1r. Erge11 asked i\1r. Kiser, the ·1~reasurer of DISH and a \ 1ice Jlreside11t of 

Corporate Develop1nent at DISH ai1(l EchoStar, to pro·vide 11im 'lvith infc)r111ation co11ceming a 

pc)tentia1purcl1ase1Jy DISf1 ()f I"'igbtSquared's I.,P Debt. (JarL 10 Tr. (I<iser) 27: 19-28:5~ 32:25-

33:11, 77:7-18; Jan. 13 rrr. (t~rgen) 25:4-18, 32:15-33:14, 112:1()-113:23, 129:21-13():24.) I'vlr. 

Erge11 stated that, ~'l1e111v1r. Kiser ~'as first asked to checi.~: \vhetl1er DISH co11ld O\vn tl1e LP 

Debt, J\/lr. Kiser \\i'as acting in his capacity as Treasurer of DISH, (Jan. 13 Tr, (Ergen) 112: 10-

113: 13; PX0832 at 88-89 .) I\1r. K.iser testifie(l that Yvhe:n J1e i:nitiall)' i:n{111ire(l into \vho coul(l 

purchase tl1e LJ> Debt --- and ttntil it \\1as clear tl1at tl1e ct1n1panies ct1uld nr)t p-urcl1ase the debt ---

the LightSqt1ared investment ~'as considered a corr1orate opport11nity for DISH and Ecl10Star. 

(Jan. 10 Tr. (Kiser) 32:25-34:7.) 

43. ln(lee(l, at t11e tirr1e v-vl1er1 I\1essrs. Erger1 an_d Kjser irl\/estigate(i purcl1asing tl1e I,P 

I)ebt, tl1eir rr)ies ar1d res1.,onsibilities at I)ISJ-I a11d !~.c-ht1Star i11cluded ide11tif~{ing pt1tentiai 

ii1,.restn1e11ts and acquisitions for both con111a11ies. (Ja11. 10 'J'r. (Kiser) 68:24-69:9; Jan. 13 'I'r. 

(Ergen) 95:6-24.) 

44" A_fler l\1r. Erger1~s i11itial rec.1t1est to (Jeten:r1in_e \vh_etJ1er DISli could purchase I_ .. P 

[)ebt, J\r1r. l<iser ct1mpiled infl)rmatio11 t1n L.igl1tSq11areti's s1.,ectr1trn and capital structure, -\vhicl1 

11e shared \\1ith :Nir. Ergen. (Jan. 10 'I'r. (Kiser) 28:{)-17.) 

45, i-\fler pro,,riding tl1is infc)r111ation to and. (lisct1ssi11g this ii1fom1ation 'lvith l\tir. 

Ergen_~ ivlr. Kiser contir1L1e(l l1is exan:1i11ation_ ir1to vv11ether DISI-r ar1(l Ech_oStar Ct)lll(l buy th_e I"'P 

I)ebt. (Ja.11. 1 () 'I'r. (Kiser) 28: 18-21 .) 'I'o tl1at e11d, l\1r. Kiser so-ugl1t anrl obtained I\.1Ir. !~.rgen's 

pern1ission to retai11 Sot1nd ]}oint to facilitate purchases of the LJ) Del1t and asked So11nd Point's 

fc)u11c.ier, J\1r. Ketcl1u111- a longti111e ii1vestn1e11t ba11ker fc)r EchoStar 'lvhc) had. \\1orked vvith ivlr. 

Kjser for Ov'er t\l\rer1t)' years t):i1 E,choStar a:nd DISI-1-related trar1sactions - if DISf1 \vas pern1itted 
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to p11rchase tl1e LJ) Debt. (Jan. 15 ,_rr. (Ketch11m) 14: 19-22; JlXQ 116 at L.SQ~Sl)C~D-000000904; 

Jan. 13 Tr. (Ergen) 32:15-25; Jan. 10 Tr, (Kiser) 25:19-22.) 

46. J\'ir. K_etcl1urr1 ack11ovv 1e(ige(i tl1at tl1e I_,ig]:rtSc.1 t1a1\~(l tran_sacti()llS v·vere tl1e _first tin-ie 

ir1 tvventyT years of worl\:ing \vitl1 JV1r. l(iser t1n bel1alf t1f J)ISl-I anti J~.choStar tl1at -he \Vas asl(et1 to 

h dl 1 , - 1\ ·1· -E~ /J- 15 ··r · ,-·K,r --1 -) l ':S • ., !"\ 2"' 1 4 · 1 c~ ., !"\ 94' · 4 __ an e a i1ersonai investment tor 1v r. _ ·rge11. \ ai1. __a_ I. ( etc 1t1n1, ~ .,.;.,L- ..., ~ 1 . 1 :;r-,.;.,L, . -

7.) 

4 7, At l\1r. Kiser' s request~ J\llr. I<etcl1urn re\/leYve(l th_e (~redit Agreen1e1rt a11d 

deter1nined tl1at neither J~.choStar nor DISl-I was eligil)le to purchase tl1e LJl Debt. (Jan. 10 'l'r. 

/-K. s ) 2 8 · 18-? q · 9 7 8 · ·18-7 9 · 1 · 1· l ':S 'I' (E~ -a. ) 1? · 2? ~? " · J ·15 'I' (K- - h ) 4 9 · 21-\ _ 1~.er,, . ...._... ~ . .. . , . , an. ~ r. .rg...,n ................. -', an. _ _ r. etc um,, . ·-

~0·19 45·10 14 ·-~· . ~ -· . - . ) 

48. Subsec.1 t1e:ntly~ J\llr. I<iser cor1sulted vvith_ SuJli\rar1 anti c:rornvvell I.1I,,P (6'_SJJ.1LiY.f!I1 .. &. 

~:~r~?.P.JlY~~-Ll~~), Ol1tside cr)11nsel to I)JSf-1 and E~cl10Star, to detern1i11e \\1l1ether I)ISJ-I col1ld p·urcl1ase 

tl1e L1) Debt~ pro,riding Sulli,ran & Crornvlell ,,ritl1 excerpts fron1 the C~redit i\green1e11t. (Jan. 10 

Tr. (Kiser) 29:10-30:3~ 118:14-18, 120:2-4; Jan. 13 Tr, (Ergen) 32:15-33:5.) No counsel otl1er 

tJ1ar1 Sulli \.'311 & c:ro\vn1 \Vell, ir1clutiing i11-J1ouse C()llnsel f()f DISf1~ i:n-bouse co11nsel _for 

t~cl1t1star, t1r COl1nsel for J\r1r. t~rgen ar1d S:PS(), \?V'ere cons·ulteti 011 this iss·ue. (Jar1. 13 'I'r. (J~.rger1) 

3'"" 15 ,., ,.,. ,., 1 14 1 7 .... "} 18 0 2,.,. 181 .... 19 8 17 ,..,, 1 J- 1 0 ,_I-' .. K,. . - ""8 1 8 .... 9 19 7 8 24 7 J "" .... ' ' ., .r .-,. , ., _.., - • • - • · r '-, ~ • . r - .r · r ., / , • ~ - ~ ,. :""'I , .. ' J 11 , · r .r ~ ., : • l 11 ' J · r 
L. -._ .) .• , ~ _ . _ ~,.;.,~, . .)~ . .,.;.,, . -.... , an. _ _ 1. ( 1se1) ..::.. . -,.;., . , . - . . .::..f...) 

49, i-\fler revie\ving the Crec.iit Agreement and consulti11g \\/itl1 Sound Point and 

Sulliv,an_ & Crc)Jt1\ve11~ ivir. Kiser deten:r1ine(i tl1at botJ1 DISf1 ar1d EcJ10Star \vere restricted frorn 

lJt1ying the l,P I)ebt, a11d cornmttnicated tl1is tt1 I\/Ir. J~.rger1. (Ja11. 1 () 'I'r. (Kiser) 29: 1 ()-15~ 3():4-9, 

78:24~80:3, 121 :8-22.) 

50. In the fall of 2011, Y\rl1e111\fr, Kiser, J\/lr. Ketchu1n, and Sulliv'a11 & CrornY\rell 

i11itia11)' (leterrnine(l that b(ltl1 DISl-I an_d Ecll()Star \Vere prol1ibited frc)1r1 p11rch_asin_g tJ1e I,P Debt 

21 

Exhibit Page NOj R3PB 



JA009855

13-01390-scc Doc 165 Filed 06/10/14 Entered 06/10/14 15:04:54 Main Document 
Pg 29 of 175 

u11der the terms of the Credit Agreement~ only EchoStar ---- -b11t not DISH ----\Vas listed as a 

Disqualifie(l Cc)1npan)r on Schedule 1. 01 (a) of tl1e Crec.iit Agreement, (PX0004 at 

·r-::rA.RB A ·poo00416'1· PX"0144· p·xo1 ~1· 1·a11 15 Tr· lK.et·'"-llll·n·1) 50·9-51 •'1 ') n·HsI:~H n 1as . -1. - . - .I~-- . f- - - l.~ ~ - . ' - ' ~ - _.,/. - -~ ' fL -· " ""' - ~ \- • l,.. -· ' .. ·' ~ - .. " k ~ / .i.. .[.i. vv ·I--

s11bseque11tl;1 added tl) tl1e list t1f J)isql1alified (~~01n1.,ar1ies 111 !v1ay' 2()12. (PX()l42.) 

B~ l\'lessrs~ l~rger~ a11cl Kiser (~~reate the lJal Ilarbour l~11tities, and ']~hen SJ>S(), 
to Purcl1ase J~,P Debt 

51. i\fter learning tl1at J)ISI-! \\1as prol1il.,itet1 Ulltier the c:redit Agreerne11t frorn 

purchasing tl1e L1) Debt~ Jv1r. Kiser no11etheless asked Sou11d I)oi11t to inonitor tl1e prices and 

\l()lu1ne of the LP Debt. (Ja11. 10 Tr. (Kiser) 30:4-9 .) 

52. Ir1 Jar1uary~ Febr11ary~ an_d I\1arch_ 2012, rvir. Ergen \Vas seeking to acquire I,P Debt 

for 4() cer1ts t1r1 tl1e dollar or less. (Ja11. 1() 'I'r. (Kiser) 41 :6-15; Ja11. 13 'J'r. (E~rgen) 39:24-4():3; 

DXO 11; DXO 1 {); DXO 18; DXO 19;DX022; I)X0021.) During tl1at time, JV1r. Kiser was monitori11g 

tl1e price of tl1e debt fc)r 1\rfr, Ergen~ but the c.iebt Y\ras nc)t y'et tra(li11g at a price at vvl1ich J\/lr. Ergen 

\va1rtedtt)bu)r. (Ja11. lOTr. (Kjser)39:18-41:1,42:24-43:15; DX011; DX_Ol6;DX018; DX019; 

I)X()22; PX002 l; llX()032.) 

53. On or after :Nia:yT 9, 2012~ Jv1essrs. Ergen~ Kiser, ai1d Ketchu1n were a,,rare that the 

Credit .LL\_green1e11t prohibited competitors DISH and Ecl10Star fro111 purchasing the LP Debt. In a 

J\'ia)' 9, 2012 en:1ail~ l\1r. Ketcl1un:1 reported" t() l\1r. Kiser t11at "[ a]11 arn_e:ndn1e11t vvas jtlst created 

i1amed as disqt1alified l.,uyers. ~' I\llr. Ketchu1n specificall;' pointed out that "t-::harlie is i1ot 

na111ed." (PX0144.) The follo\i\i'i11g day, J\/lr. Ketchum sent J\11r. Kiser the ()riginal list of 

Dist111alifie(i c:on1pa11ies, as v·vell as t11e exact lar1guage of tl1e arr1er1d1r1ent. (PXO 151; PXO 155; cj: 

PX()l9{).) 'J'l1e Cl)py- t1f tl1e a1nend1nent that I'vlr. Ketc-h11m sent tt1 I\lir. Kiser ir1cl1tded a 

hand~'ritte11 note circli11g the term ~'Disqualified Company/' explaining tl1at tl1is term ~'includes 
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an)1 kno\:v'n subsidiary tl1ereof." (I)X0155 at S1)St1~00001608.) JV1r. Ketcl1l1n1 understood the 

tenn "s11bsidiary·~' to i11clude a11y' COl]Jorate ei1tity' controlle(l by a (lesig11ated Disq_t1alifie(l 

(~c)1r1par1y. (Ja11. 15 Tr. (K_etc]1un1) 52: 18-53: 16; PX0155.) 

54. l\,1r. Kiser ft1rther inq·uired f)f Sulii-\1a11 & (~ron1vveil in 2() 11 v1/hetl1er there -\vere 

other \vays for DISH or EchoStar to take ad,1antage of '"tl1e Ligl1tSquared opport11nity.'~ (Ja11. 10 

Tr. (Kiser) 81: 18-82:5.) rv1r. Kiser (flSCllSSed \Vith Sulliva11 & Cromvvell \Vl1etl1er a11 in-vestment 

v'el1icle could buy tl1e l,P Debt. (Jan. 10 Tr. (Kiser) 30: 10-12.) J\/lr. Ergen testified tl1at '6 [\v]be:n 

I tallc to iav1/)1ers it~ s , .. n1t1re abo-ut~ yol1 kr1ovv, l1ov1/ can I do this, as OJ'lposed to wl1at tl1e iav1/ 

says.~' (1)X0866; Ja11. 13 ·~rr. (Erge11) 199:4-7 .) 

55, No e\1idence \i\i'as submitted ~Je111011strating any ex1Jlc)ration of the possibility of 

DISf1 C)r Ecl10Star purcl1asing tl1e I,P Debt tl1rc)ugl1 ar1 G'affiliate,'~ nor a11y ar1alysis of t11e pc)ssible 

56. (}ive11 the transfer restrictions in tl1e Credit i\gree1nent, if DISH a11d EchoStar 

could not buy LP Debt, then J\/lr. Ergen d.ete11nined_ that 11e had_ ai1 interest in "personall;1'~ 

purchasing tl1e (iebt. (Ja11. 10 Tr. (Kiser) 33:9-15~ 77: 11-18.) Accordin_gly ~ ivlr. Kiser con_sulte(i 

with Suliiva11 & c:rt)ill\Veil t() detem1i11e wl1ether 1\/Ir. J~.rger1 Ct1tdt1 l}ll)' the I_.-P !)ebt, after vvl1ic"h 

11e 11nderstood that this \\1ould not vvork either~ becal1se the Credit Agreement barred i\1r. Erge11 

ai1(l all other •G11atural persons" from buyi11g the LP Debt. This led hin1 to set up an in\'est1nent 

·vehicle. (JarL 10 Tr. (I<iser) 30:16-21~ 80:4-6, 120:20-24.) 

5'7 
.. l " l\,1r. Kiser struct11ret1 tl1e loP l)ebt p·urcl1ases tl1rough a special ptlrpose vehicle 

('"SilV'~)~ initiall;' directing the creation of t\:V'O co1n11anies, Bal Harbour Capital Nlanagen1e11t 

LLC ("Bal Harbour CaQital'~) at1(l Bal Harbour Hc)ldings, LLC (together \\/itl1 Bal Harbour 
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E.ntities ~'ere ii1corporated i11 December 2011. (DX046; see als(J Delaware Depart111ent of State, 

Div·ision of Corporations 'lvebsite (l1ttp://co1]J.dela\\1are,gCY\l/).) 

-s ) '. After tl1e Bal Ilarb(lur Entities h_ad beer1 torrn_ed. l\1r, Kiser realize(l that a 
·' 

I_ .. ittlett1n, <:olorado ati(lress 11ad -been -used in its for1nation doc11111ents. JV1r. E~rgen resides in 

Littleton, vvhicl1 is near E.ngle~'ood, Colorado, \:V'here DISH and Ecl10Star are 11eadqua1iered. 

(Ja11. 10 Tr. (Kiser) 32:2-14, 35:21-24; Ja11. 13 Tr. (Erge11) 36: 13-20,) Conce111e(l that the 

c:olora(iO address \tV()Uld con1prornise ]\/lr. Erg en's an_or1y1:r1ity ~ l\1r 0 Kiser directe(i Sour1d Pt)i1Tt to 

create i1e\v SJ>V s to replace the t~al I-larbl111r E~ntities. (Jan. 10 rrr. (J(iser) 32:?-14, 9(): 6-1 ?~ 

91 1 !"\ 2 o r 1,.., ·1, (E' - .... 5 ,.., 4 ·:s 6 .- ..., 6 21 ~ -- 4 4 9 ·1 o --o 2 -- I)x-o ·11 "· ) _ : L- ; .. a11. .) r. _ rge11) j :..::. -~ ):(), .1 : -J /: , :..:. -) : :J; _ 1. 

59, J\1lr. Ketchum suggested tc) 1\rfr, Kiser that the ne\v entity's 11a1ne be SP Special 

Opport11nities, I_,I_,(_~ - a narne suggesti:ng Soux1d P()it1t ovv11ersbip, (P_XO 165.) F ()]Jo\\rir1g l\1r, 

Ketclru1n' s s1tggestit1n~ I'vlr. Kiser directed Sount1 Jll1int tl1 set up SJlS() ar1d SC> I-foldings t1n l\1a)' 

Q 

16 ·1 o12 " (1}x· ·022 -1 · -0 xo 181 · -w - 1 o ·1, (K--· '-" ) 11 · 1 o ,.., ,.., · -1 c~ 1 · c~ 11 ) , ..:. • __ .L _ , _r .• l . ·-, .Pall. r. _ . lSvf ·- . -.)..::.-. _ , :;r • :;r~ • 

60. Ratl1er tha11 listi11g a Colorad.o ad(lress, the SO Hol(li11gs ai1(l SPSO formatio11 

(locL1n:1e1rts 1iste(l a Dela\vare address. (PX0183 at SPS0-00000512~ SPS0-00000514.) As JVir. 

J(iser testified~ SJ>S()'s address vvas s1.,ecificaliy' chosen tt1 deflect any- pt1ssible connectior1 

61, It \\1as ii111Jortant to 1\r1essrs. Ergen and Kiser that the public 11ot knc)\V the;1 vvere 

behin_d Sou11(l Poi:nt's purcl1ases. (JarL 10 Tr. (K_iser) 30:16-21, 31:20-22~ 32:2-14~ 90:25-91:20; 

Jan. 13 'J'r. (E~rgen) 36:13-2(); Jl){0171; PX0183; J>X()2?4; :PX()29() atljSQ-SPC:D-0()()()()67'!1; 

·px·TQ?C)8 '-. 
. . ..... _, .) 

8 T]1e capital structure of SPSO and SO Holdings 'vas set up to n1irror that of t]1e Ba1 Harbour Entities. 
(px-o"'l') ·1• pxr·~? 1 • PX')flC8) ;' . L .,:.l..t ~ _ ,- . ;,_J L ~ ! ~ _, l t, ~} . ,, 
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62. Sl)S()~s first trade i11 LightSquared del1t ~'as made 0111\.pril 13~ 2012~ at a price of 

48.75 cents on tl1e clollar. (Ja11. 10 Tr. (Kiser) 35:25-36: 13; Jan. 13 Tr, (Ergen) 42: 16-18; 

PX0859,) Tl1e second. trade v'vas executed on J\/lay 3, 2012, at 59 cents on tl1e (lollar. (PX,0859.) 

{)3. ()11 J\r1av 4, 2()12, S:PS() e11tere(l i11to a tra(le for a $247 lni]Jio11 blt1cl( of I_.p l)el1t, 
~ 

pa:yri11g apr1roxi111ately $149 million. (PX0859 .) Bet~'een J\pril 13 and i\1a)1 4~ 2012 (r1rior to 

LightSquared~s Petition Date on ]\/lay 14~ 2012)~ SPSO purchased a total of approxin1ately $287 

n1illi()ll in face air1c)u11t of I_,p Debt. Tl1ese i:nitial purcl1ases Yvere n1a(le at prices betyveer1 48.75 

ce11ts ar1d 60.25 cents t1n tl1e dollar and cost I'vlr. E~rgen a tt1tal of approxi1nately $172 millil1n. 

64, F ollcY\ving SPSO' s purcl1ase ()f the $24 7 1nillion piece of (lebt, 11e·vv'S reports 

speculated that l\1r, Erge11 Yvas tl1e p11rch,aser of tl1e (le1Jt. (Jari. 10 Tr. (Kjser) 37:5-13.) (J11 l\1a)r 

7, 2() 1 ?. a I~ez1ters storv 011 the trade lnentit1net1 tl1at J'vlr. Ste\ren Ketcl111n1 of Solln(l l)t1int 
. , J 

pre,rio11sly cot1nted 1v1r. Ergen as 011e ofl1is in,1est1nent l.,anker clients ai1d that DISH O\vned 

\\rireless airvva\1es "similar to LightSquared.'~ (PX0121.) 0111\riay 9, 2012~ an LCD J\Tevv·s story' 

carried. tl1e headline~ "I,igl1tSt1l1ared TI., trades r1c)rtl1of70 as Ergen e11ters th,e lJicture." (DX045 .) 

()11 J\r1ay 10, 2()] 2, a rf;'all ~5treet .]()Urrtal bll1g, '~I)eal Jl111mai," p11blishe(l a11 entry titled ~'l~rge11 

Builds C~asl1 l)ile i\mid L.ightSquared l~estrnctt1ring ·1~alks.'~ (DX39().) Follo"\:v'i11g the pt1blicatio11 

of thc)se articles, the price ofLightSq,t1ared's (febt ii1creased. (PX0859; DX047.) 

65. J\'ir. E,rger1 testified. tl1at v'vl1en l1e started 1Juy'i11g I.iightSquared d.ebt, h,e did n,ot 

11a,\1e an idea of }1ov1/ n111cl1 del1t S:PS() WOllld e\rent11aily l1ll)', and he \Vas t1ot interested in 

acl1ieving a '~blocJ~:i11g position~~ ii1 the debt. (Jan. 13 'I'r. (Ergen) 43: 17~44:8.) 

66. Eve11 after creating tl1e Bal Harbour E11tities and SPSO and purchasing large 

c.1t1a11tities t)f I.,P De1Jt, ]\/lessrs. Ergen a11(l I<iser cor1tinl1ed. t() check "\vl1etl1er DISII or Ecl1t)Star 
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could purchase tl1e LJ) Debt directly. (IlX0243.) On t)ctober 4, 2012~ Jv1r. Kiser vlrote to :Nir. 

Erge11~ "I still can't get co11finnatic)11 the restricte(l list [LightSq_t1ared] had i11 place tl1at prevented 

th_e cornpan)' frorn_ buyi:ng tl1ern 11as faller1 avvay (Jtle tc) t11e BI<." (le:l.) T11e san:1e (Jay~ ivlr. Erge:n 

respl)nded~ ""[i]f vve can~t l1e sure the ct1mpanyT car1 -b11y- tl1e1n~ then J am ir1terestet1 to i11crease n1y' 

position at tl1e 75 level at least up to a 33~1!) ovlnership level of the class." (Id.) 

6'7 
! . J\1lr. Ergen at1(l 1\rfr, Kiser checked the restrictic)11s again i11 order to u11(lersta11(l 

v·vl1etber I_,ightSquared' s 1Ja11k1l1ptc)r fili11g l1ad altere(l ar1y of tl1e restrictior1s, sucl1 tl1at D ISI-r 

ct11dti 11ovv pttrc-hase I_.-P !)ebt. (Ja11. 13 'I'r. (E~rge11) 24():23-241: 14.) -Nev·ertheless, J\r1r. E~rgen 

l.,eliev'ed that it vlas i1ot ~'ortl1 contacting tl1e banks and l1ndern1i11ing his anonymit}' to determine 

'lvhether the transfer restrictic)11 had i11 fact fallen a\\1ay1 • (Jan. 13 Tr. (Ergen) 49: 14-50: 13.) 

C~ SPSO a1t(l J\'lr~ Ketchum Did Not Re,real that 1'11\ Ergen \\las Bel1intt the LP 
Debt J>urcl1ases 

68, Sound Point e11(lea,lored not to disclose SPSO's cc)1111ection to 1v1r. Erge11. For 

exan:iple, ()Jl wiay 2~ 2012~ ivlr. Ketcb11rn advised a Soux1d P()it1t err1ployee tl1at •GEch_ostar vvants 

up tt1 $5()mrn I_.ightSql1ared," and asked hi111 tt1 reac-h Ollt tt1 Seaport, a rnidtiiernan, b·ut t1irectet1 

t11at "\ve can't tip Ollf 11a11d.~' 'I'he employee replied, "-y eal1~ i haven't indicated anyihi11g to 

11oted th_at Kevir1 Gerlitz, ar1c)tl1er Sou11(l Poir1t en:iplt)y'ee, \vas C()J1cen1ed t11at tl1e tra(le \l\f()lll(l 

sl1ovv J3al 1~1arl1ol1r (~a11ital as tl1e bu)1er i11 the docu111entatio11. 'I'he ernplt1y·ee asked, "'Will this 

create problen1s?'~ iv1r. Ketcl1u111 respo11ded, "])ossibly. Sh*t." (I)X0089.) Indeed~ Sou11d Jloint 

'lvas not e'len vvilli11g to (fisclose the identity of the bu)rer to Jefferies as tl1e mi(lclle1nan, e·ven if 

Jefferies created ar1 etl1ical \Vall. (PXOlOO.) 

{)~). i\ fe\\1 dayTs later, 011 I\!1ay 5~ 2()12, l\,1r. Ketcl1l1n1 se11t a.11 email to I\!1r. l(iser 

describi11g a \roice1nail he received fro1n a ii7all i.5treet .Joitrntil reporter regarding Sou11d I)oi11t, 
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stating 11e vlas "'obviously~' not goi11g to call the re11orter baci.~:~ e'.re11 thougl1 he "'clearly didn't 

understand 'lV hat Sound Poi11t is." (PXO 119.) rv1r. Ketchu1n further 11oted tl1at tl1e reporter "did 

Il()t n:ier1tion c:h_arlie or E,choStar" i11 l1is \70icerr1ailo (ftio) ]\/lr. f(iser f()f\V3T(ied J\/lr. I(etchurn's 

ernail to I'vlr. E~rgen, explai11ir1g that l\,1r. Kiser -hat1 spt1ken to JV1r. l(etchttrn about tl1e issl1e and 

tl1at " [ t ]l1ere n1igl1t jt1st l1e a lot of peor1le fishi11g all over the place based on spect1lation ( tl1e)1 ~re 

[sic] vveren't a lot of other logical bu;1ers).~' (Ill.) 

·70" Si1r1ilarly~ ()11 JViay' ·7 ~ 2012~ after recei\rir1g a JJress i11c.1 t1iry ~ l\1r" Ketcl1un:1 reacl1e(l 

t1ut to l\,1r. Kiser anti aslced '~rhetl1er tl1ey sl1t11dt1 ~·employ a n1ore strerruOllS strategy~~ art11tnd 

denying to the press that JV1r. Erge11 \vas liel1i11d S1)St1. (1JX0124.) 1\.dditionally~ e111ail 

excl1a11ges demonstrate J\.1lessrs. Ketchu1n ai1(l Kiser 1naking ligl1t of the fact tl1at tl1ere \\1ere 

ru1:r1ors ir1 tl1e press ir1dicatir1g that Carlos Slin:1 (".Slirr1") Yvas bel1ir1d Soun_d Point's pttrchases of 

tl1e L,P I)e-bt, nt1tirag that J\r1r. Ketc-h11m v1/t1uld "'co11tinue to get lt1oks" because 11e's ""(~~arlt1s 

Slin1' s n1ain n1a11" ai1d that a 11e\vs report suggesting it was Slim and not Erge11 vlas "'[ rn]aybe [] 

right."9 (See PX0271; PX0216; Jan. 15 Tr. (Ketchum) 91:20-92:3.) 

l\'~ S:PSO is Solely a Fro11t for IVIr~ Ergen 

E.rgen, Sound I)oi11t ei1tered ii1to a 'I'rading iv1anagen1e11t i\greement \vith SI)S() 0111\pril 15, 

2012 - a n1ontl1 befc)re SPSO and SO Holdings Y\rere e\re11 fonned. 10 (PX0055 at LSQ-SPCD-

lO <)11 J-\pril 5~ 2012~ Bal !!arbour Capital er1tered i11to a trading rr1ar1agerne11t agreerr1er1t \Vith Sou..:nd Point~ 
grantir1g Sou:nd Poi11t 11011-discretionary autl1ority to execute trades 011 its behalf. (PXO 131 at LSQ-SPCD-
000011949; Jan. 15 'Tr. (Ketchurn) 15:5-14.) Bal I-Iarbou.r C'apital \Vas initially capitalized vv-it11 or1e dollar ($1.00) 
arid itself 11ad no right to sectrre additio11al fur1ding. (Ja1L 15 'I'r. (Ketchurr1) 19: 18-25; I~~X0058 at LSQ-SPCD-
000012134; PX0147 at SI~S0-00001602; Ergen Dep. 120:2-10.) Under Bal !!arbour C'apital~s 1,ilnited Liability' 
Cornpany /\.greerne11t, Ivir. Ergen 11ad r10 obligatior1 to rnake furtl1er capital contributions beyond the ir1itial one 

( conti11u e(l,.,) 

27 
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00000750; Jan. 15 'I'r. (Ketchum) 18:22-25~ 99:9~19; I)X0221.) :Nir. Ketchum could not recall 

ai1otl1er instance \vl1ere he enterecl into a T racli11g J\1la11age1nent ,LL\._green1e11t 'lvith an entit;1 tl1at ha(l 

r1c)t y'et bee11 f()rn1ed. (Jari. 15 Tr. (K_etcl1urr1) l ~):5-1 O; PX0049; P_X0083; PX0084; PX_008'7; 

PX()()88; P){0224.) :Nlr. K_etch-urn l\:nevv -he \Vas dealing vvitl1 J\r1r. E~rgen ar1d had 11t1 dor(bt that 

i\1r. Erge11 had tl1e fina11cial \:V'here\vitl1al to fu11d the trades. 

A.. SPSO "'ras lJit(lercapitalized a11(l :F~undetl Solely at 1"1r~ Ergen's Discretio11 

72, SPSO is \vholly' ()\Vned by' its one J\/lanagi11g l\tien1ber~ SO Hol(li11gs, and I\1r. 

Ergen_ v-vl1c)]_ly t)v-vr1s ar1d is tJ1e sc)le J\/lanagi:ng ]\,1len:1ber of SO I-lold.ings. 11 (PX0221 at I_,SQ-

SI)(-'I)-00('()()~~5') ,..~~7 551)(' ~~.c.-5. L 10 ,-f' .• ,-RI"-, -·) ') 1·15-1 (') _/ i J ~., • ., • .... , ) ~ ~· , • • '-· J , ~· ~., \). , .J an. _ i r . ( R'\ .. l ~ e1 ·' . . _-;; . 

S1JS<_) --- the '.rel1icle 011 behalf of vll1ich most of the LI) De.bt trades \Vere initiated 

and all of the trades closed_ - \\i'as fom1e(l 'Vv'ith a lle 111inilnis an1ount ()f fu11(li11g. (Ja11. 10 Tr. 

tK-~ser;' 56'27 5·1 ·6-· Jan 13- T-1· tE·rg·:..n) 1 'J7·'JO 15· p·xo~29· PXO),..iQ· ·pxo5~0· PX-'08'59)- Th:. \- J. . .... • -~ - / ~ _ ., ._ _, _ _ .. \. -"' _ L-- ·~· .. £,,..,, , ~ £,,..,, - -~ ~ _.,/., C>.o' , _.:_ .._~ , • _ • l.~ , _ . . _ . _ c . . . e 

t1perati11g agreen1er1ts for both SPS() and SC) I-lr)itii11gs reqrLire that the J\r1a11agir1g JV1e1nl)er --- ~lr. 

E.rgen --- 1nake a11 initial capital co11tribution of ten dollars ($10. 00) for each ei1tity. (1JX0221 at 

I_,s(i-SP(~D-000005553~ 5558~ 5561, 5566; Jan. 15 Tr. (Ketcb11rn) 18:5-21.) ~/ir. E,rger1 testified 

that tl1is ir1itial co11trib-util1n to S:PS() ~'v1/asn't ver;' rnuch/' (Ja11. 1() 'I'r. (l~rge11) 127: 18-25), and 

:Nir. Kiser ignored i\1r. Ketcl1u111's reco1nrnendatio11, ·based 011 ad,1ice fro1n Sou11d I)oint's Cf'O, 

tl1at tv1r. Ergen's otl1er SP\T, Bal Harbour Capital, be capitalize(! initially "\i\i'ith $500~000. (Ja11. 10 

Tr. (I<iser) 87:24-88:3.) 

dollar capital co11iributio11 (PX0058 at LS(~-SPC'D-000012127 ("['T]11e Iviar1agir1g !v1e1nber shall have no right or 
obligation to 1nili1<.e ar1y furt11er capital co11iribtttio11s in the C'.01npar1y.").) 

l l T]1e Bal Harbour Entities a1so '\;\/ere sole1y ovvned by 11r. Ergen. (PX0058 at l .. SQ-SPt;D-000012124; 
PX0059 at SPS()-00000396.) 

'18 
k ' 
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74. -Neitl1er the SPSt) operating agree111ent 11or SO Holdi11gs operating agreement 

rec1uires additional ca1Jita1 contributio11s from l\tir. Ergen as l\tianagi11g l\tie111ber. (PX022 l at 

I.,SQ-SPCD-000005553~ 5561 (''[t]h_e 1via11agi11g 1vierr11Jer is e1rtitled~ but not required~ tc) rnake 

additit1nal cr)ntrib11tio11s to the capital of the (~on1pa11~yr").) 

75. Bear Creel\: i\sset iv1anagen1e11t LLt-:: ("'Bear t-::reek") is a registered investment 

ad-visor tl1at n1a11ages fixed-inco1ne ii1strurne11ts for high-net-v\T01il1 indi\1iduals and corporations. 

(R_oddy Dep. 1·7:8-11 ") Bear (~reek n:1a11ages DISli~ s a11(l Ecl10Star' s corporate cash_ ir1 sll()Jt-

ter111 invTestrnent accounts. (Jan. 1 () 'I'r. (Kiser) 22: 1-9; Ja11. 13 'J'r. (t~rgen) 24: 14-15; Rotirl;1 J)ep. 

43:3-14.) Bear (~reek also 1nanages a Sl1-bstantial ai11ol1nt of i\1r. Ergen's personal assets. (Ja11. 

10 Tr. (Kiser) 22:9-13; Jan. 13 Tr, (Ergen) 24: 11-13.) 

76. J\'ir. E,rger1 vvas th_e ()Illy perS()Jl Yvho C(luld rnake the decision t() tra11sfer f11nds 

fron1 his account at t~ear c:reek tt1 !3al J-Iarbo-ur c:apital or SJ>S() fl)r settlen1e11t l)f tl1e 

Ligl1tSquared trades. (Ja11. 10 'J'r. (Kiser) 57:7-58:12, 87:13-19; Ja11. 15 'J'r. (Ketcl1u111) 99:9~19; 

PX0046; PX0055; PXOl 16 at LSQ-SPCD-000000905 (l\tir. Ergen 11a(l "full discretion ()\rer the 

i11vestn1er1t (lecisior1s" in l1is accoux1ts at St)Llnti Point); Ja11. 10 Tr. (K.iser) 24:6-9 (J\'ir. E,rger1 

'"n1akes l1is o-\vn decision" vvitl1 respect to his investn1e11ts).) 

77. ,_rhe initial capital co11tribution ainou11ts for SJ}S() ai1d St) Holdings '"'ere 

i11sufficie11t to buy a significant amount of LP Debt. (Ja11. 15 Tr. (Ketcl1u111) 18:8-21~ 20:4-13.) 

78. Altl1011gl1 I\1r. K_etc]1un1 l(tle\\r th_at the Bal I-larbour Entities a11(l SPS() (li(l tl(lt 

11a-,le s-ufficient fur1ds ir1 tl1eir acco-u11ts tt1 cov'er the 1.,urcl1ases of I_.p I)el1t pril)f to the cit1sing l)f 

tl1e trades~ 1v1r. Ketcl1l1n1 did not i1erforn1 a credit checl\: '"'itl1 resr1ect to SI)SO and did i1ot hav'e an 

u11(lersta11(li11g of SPSO's financial resources or \\/here\\1itl1al. (Jan. 15 Tr. (Ketchu1n) 20: 18-25; 

PX0062; PX0066; PX00'70") 
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79. Sou11d l)oint nevertheless traded on ·bel1alf of Nlr. E.rgen~s ininin1ally~fu11ded 

e11tities because rv1r. Ketcl1u111 understc)O(l that the entities \Vere backstopped. by' J\/lr. Ergen. 

(PX0052; PX.0056; PX0058; P_X0059; PX0074.) For i:nsta11ce~ t)J1 April 13, 2012~ St)llnti Point 

ir1itiate(l a $5 n1ili io11 I.,,P I)el}t trade ft1r J3al 1~1arl)our (~apital, e"~,rer1 tl1t11tgh at tl1at tirne tl1e J3al 

Harbour accot1nt had not yet lieen funded. (I)X0859; PX006(); 1}X0049; I)X0050; JlX00t)2; 

PX0070,) On April 17, 2012, J\/lr. Ketchum \\1rote to Kiser that, "[ \\/]e need tc) get the Citi 

accour1t ope:n f()f Bfl I-lol(iings anti get $500,000 i11 th_e account befc)re vve do atl)r rn_ore 

[,,igl1tSquare(l trades.'~ (PX()Q{){).) 

80. i\1r. Ketcl1t1n1 testified tl1at Sou11d Jloi11t ~'as "'comfortal1le~~ tl1at Nlr. E.rgen would 

pay fc)r SPSO's LightSquared d.ebt purchases because "[i]t 'lvas in11Jlicit that if-vv'e exect1ted a 

trade, SPSO Yvo11ld lJa)r to settle the trade." Soux1d P()it1t Llntierstood that t11is rrl()lle)r \l\roul(l corn_e 

fron1 JV1r. E~rgen, an(l J\.1Ir. Ketch-urn stated tl1at Sount1 l)l)int \?V'as satisfied tl1at tl1e trades v1/t1uld be 

settled-based 011 :Nir. Ergen's credit ratl1er than SPSt)~s credit. (Ja11. 15 ·1~r. (Ketcl1t1n1) 21:1~22:8, 

120:13-16; Ja11. 10 Tr. (Kiser) 57:7-59:5, 61:5-9~ 74:11-19; DX229; PX0041; PX0052 at LSQ-

SPC:D-000005238 ( dc)curnentatior1 for Bal Ilarb(lur BNP Paribas acCC)Ullt stated th_at l\1r" Erge:n 

ha(l ~'$1 ()() iniilio11 -t-~~ l)f liq·uid net wortl1 ); PX()()~) 1; J>X() 116 at L,SQ-SPC:D-()()(){)()~!04.) 

B~ SPSO \lcltes Agai11st :Extension elf Ligl1tSq11a:red's Negotiations with Lenders 

81, I11 earl)r 2012~ both J\tiessrs. Ergen ai1(l Kiser ki1e\\/ that there \Vas a strc)11g 

pc)ssibilit)' tl1at I_,ig]:rtSt111are(l Yvo11ld file f()f bar1kruptC)' · (S1ee5 e.g.~ PX.0033 (Fe1JrL1ary' 20, 2012 

ernail frorn I\.1Ir. (~ullen to l\,1essrs. E~rge11 and l(iser enclosing article t1n loigl1tSq11ared's defa·ult on 

$56 n1illion r1ay1nent to Inmarsat); JlX0075 (i\pril 27, 2012 email from :Nlr. C~ullen to JV1r. Kiser 

enclosing Prrall Street .,!ourlial article (liscussing bankruptcy· as an in1111inent lJOssibilit)r); PX0078 

(April 30~ 2012 en:1ail fi4 t)n1 l\1r" Kiser to ]\/lr. Ergen_ e11closir1g Tf7clll ~5treet .. !01 . .trnctl article 

discussing I\.1Ir. !~alcor1e' s atternpt to get a one \?V'eek "extensio11 or1 defa1dt"); JlX() 121 (I\.1Ia;1 7, 

30 
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2012 email from I\llr. C~ullen to JV1essrs. Erge11 and Kiser enclosing Reuters sto11T noting 

Ligl1tSc.1uare(l ~ s '~t1ncertain future" a11(l the lJOssibilit)r of a default); PXO 163 (1\r1a)r 11, 2012 einail 

trc)1r1 I\1r. K.iser t() ivlr. Erge:n er1closir1g DebtYvire article suggesti11g I.,ightSquared Ct)lll(l file for 

82. 'I'hroughout early 2012~ 1v1r. Ketch11m kept Nlr. Kiser ar111rised as he 1no11itored 

LightSquared~s situation. (PX0031; PX0039; PX0044; PX0064; PX0074.) 011J\11ay4, 2012 -

prior to I,ig11tSt111are(l' s ban1".ruptcy filin_g - SPSO vvas r1c)tified th_at, i11 con_nectior1 \\rith tJ1e $24'7 

rnillit1n i11 LJ> Debt tl1at SPSC) had agreed to purcl1ase b-ut 11ad r1ot yet closet1011, it -hat1 the rigl1t 

to '.rote on a pro11osed ainend1nent to tl1e Credit i\gree111ent tl1at vvould give LightSquared 111ore 

time to atten1pt to reach a11 agree111ent 'lvith the LP Lenders and a•.,roi(l bankru1Jtc;1. In a11 email on 

Frida)r, 1\'iay 4~ 2012~ J\/lr. I<iser \vrote to J\/lr. Erger1, ir1 part, tJ1at "[t]l1e seller is ir1cli:ne(l to \/Ote to 

approve this t1ne \veek exte11s]r)n of tin1e tt1 co11tinue r1egotiatio11s, and so if the l".ll1yer does r1ot 

direct tl1e seller to the co11trar:v, that is hovv the seller will vote.,, (Ja11. 10 'I'r. (Kiser) 111: 13~ 

112:5; PXOl 11.) The arnend.me11t Y\ras due se·vera1 day·s later, ()11 J\11onday~ but responses \\1ere 

sougJ1t before t11e v-veeke11(l if possil.,le. (PX_oo9·7 .) rvir. Ergen_ reJJlied to l\1r. Kjser' s ernail, "I 

WOl1ld }1av-e t}1ern ·vt1te nt1." (Jan. 10 'l'r. (Kiser) 113: 13-15, 113: 23-25; Jar1. 13 rl'r. (J~.rger1) 16{): 1-

1t)7:16; PXO 111.) Follovving Nlr. E.rgen ~ s directio11, Nlr. Kiser directed So11nd Point to vote '~no'~ 

on the a1nend1nent. (Jan. 10 Tr, (Kiser) 116: 18-117:21; PX0097; PX0109.) i-\ Sound Poi11t 

en1ployee rela)red t11ese instructions to J\/lr. I<etchurn, corn.rne:ntir1g "[n_Jo exter1sit111~ S() they' \va11t 

it to file -banl(ruptcyT.'~ I'vlr. K.etchurn replie(l, "[n]o s-urprise there." (P){Q096.) 

83. \Vhile Jv1r. Ergen testified that he determi11ed to vote '~no" l1ecat1se he did not ha,1e 

the (locu111ents necessary to decicle hc)\V to v·ote (Ja11, 13 Tr. (Erge11) 166: 1-167: 16~ 261: 13-

263: 8). th_e record re_f1ects tl1at tl1e an:1et1(ln1er1t (locL1n:1e11ts 1ikel•l co11ld 11a•./e bee11 C)1)taine(l bv 
~· ~ .... ,,., 

,,,,. ] 
j 
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Sound Point~ had i\1essrs. Erge11 and/or Kiser ii1dicated an ii1terest i11 revie\ving tl1e1n o\rer the 

'lveekend.. \\/11e11 a Sound Poi11t e1nplo)ree tc)ld I\1r. Kiser tl1at "I might ha·ve figt1re(l out a \Va)r to 

get tl1e (locs. 0 , please stand b)','~ l\1ro Kiser sirnply responded '6 [\v]e'll \iote 11()0" (PX0097; 

J)X()()96.) 1\/Ir. Kiser also ct1nce(let1 that, ·befl1re ·\1oting no~ 11e n1ade nt1 effort tl1 discl1ss \?V'ith ai1y 

of tl1e LI} Lenders '"'hy tl1ey ~'a11ted to exte11d the default deadli11e. (Ja11. 10 'J'r. (Kiser) 118: l O~ 

13; PX0097.) i\fter seei11g the einail excl1a11ges bet\veen I\1essrs. Kiser a11c.i Ketchu1n concer11i11g 

tJ1e a·vailability t)f the arnen.drn.ent dc)cu1:r1ents, ]\/lr. Erg en. testifie(l~ G'I 'n1 disap1Joi1:rted tJ1at [Kiser] 

ans\vered no. , .. ']~hat's 11ot the \?V'ay I vvo·uld hav·e done it .... '~ (Ja11. 13 'I'r. (E~rgen) 2t12: 13-

C~ SPSO's LJ> Debt I)11rchases 

84. I\1r. Erge11 funded SPSO's debt purcl1ases fron1 his persc)11al accou11t at Bear 

C:reek. Non.e ()f tb.e 1:r1011ey t1sed to fu11(l SPSO 's JJurcJ1ases of I.iightSquared debt can1e frc)1r1 

[)J S. r. E B:' l S ;J 1 ') ..- 8 ~ . I:' ·. ,.. 9 11. 1 ? 8 1 ') '}' ,·K. ) ~ 7 1 8 ,.., '3 n• !) ._ r] or r:~c 10._ tar. \ an ... ) a r. (r:.rgen)) : - .... ; .Ba11. l r. ( 1ser _ _, : . ~ -..:.. ; x'\..ayner ep. 

23: 14-24:2, 24: 13~23; t11so11 De11. 14:6-15: 14.) 

850 ivlr. R.obert ()lsor1~ DISI-f's (~J1ief Financial ()ff'icer (''.Ql§Qit")~ testified. tl1at if 

[)JSE~I mt1ne;1 had been l1sed to fur1d the tra(les~ 11e vvould hav·e k11ovvr1 beca·use l)JSI-l's ct1ntrt1iler~ 

l)al1l Orlia11, \\1ould need to a11prove the transactions. ( ()lson Dep. 14: 10-15: 14.) 

86, J\1lr. Ergen's Bear Creek accou11t tl1at vvas used to ft1nd. SPSO's trades in 

I.,igbtSquared debt is title(l th.e ·~1.,ind.Se)' R.ev'ocable Trust~' account (Ja11. 10 Tro (Kiser) 58: 13-1 '7; 

Rot1(1;1 J)ep. 17:24-18:8; [)X3?{)), at1d ·\vas set llp i11 20()() for estate planning 1.,urpl1ses. (Ja11. 13 

,_rr. (Ergen) () 1: 17-23~ ()2: 7-8.) J\!Ir. Ergen is its sole l.,eneficiary and is authorized to n1ake 

in·vestments for the trust, and. l1is \\i'ife~ Ca11tey Ergen, is a co-trustee. (Ja11, 13 Tr. (Erge11) 61: 1 7-

23~ 62:7-8~ 252:18-20.) Bear (~reek t1n.derstoc)d th.at the I.,ind.sey R.evocable Trust v·vas a personal 

trttst acct1ur1t ft1r J\!lr. I~rgen. (lloddy I)ep. 17:24-18:8.) 
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87. i\1r. Erge11 does not have an agreeme11t or 11nderstanding with DISH regardi11g 

SPSO ~ s i11vestn1ent i11 LightSquared clebt~ at1(l he understands that the mone;1 he personally 

in_\1este(i ir1 I"'igl1tSquare(i (lebt is at risl(. (Jan. 13 Tr. (Ergen) 233 :6-16.) Th.l1s, if SPS()' s clairn_ 

ir1 L,igl1tSquaret1 recei·ves ar1 in1paired recovery, I\.1Ir. !~.rger1 -bears tl1e sole risl\:. (Jan. 13 rrr. 

(Ergen) 233:6-16.) In addition~ there is no agree1nent r1ursuant to wl1ich DISH or EchoStar -vvrill 

sl1are in an)r gai11s from SPSO's in\restlnents. J\i1r. Olso11 confirmecl that there are i10 agreeme11ts 

betyvee11 l\1r" Erge:n and DISII relate(i tc) l\1r" Erge11~s p11rch_ases of I,ig]:rtSt111are(l debt. ((Jlst1n 

[)ep. 26: 7 -2 7: 1 1 . ) 

8 8. Betvvee111\pril 13, 2012 and 1\.pril 26~ 2013 ~ Sl)S() contracted to r1urcl1ase o"\1er $1 

billion ii1 face an1ount ()f LP Debt, of Y\rl1ich it actually closed trades for $844~323~097.83 i11 face 

an1011nt. \v11e11 a trade \Vas sch_ed11le(l to clC)Se, ~/if. K_iser \VOuld C()Jltact Bear c:reek an_d tell it 

110\V n111cl1 IllOiley- \\1as neetied to close the trade. (Jan. 10 rrr. (l(iser) 21:23-22:13; 5'/:7-17.) J\r1r. 

Erge11 '"'ould then al1tl1orize tl1e wire transfer and Bear Creek \vould liquidate investments to fund 

the transfer. (Ja11. 10 Tr. (Kiser) 21:23-22:13, 57:7-17.) 

89" The ft)ll0Yvi11g chart sets f()Jtl1 SPSO' s tra(les ir1 I"'P Debt~ inclu(li11g the trade arid 

closing dates, par an1t11tnt, purchase price~ cost, l1rt1lcer, an(l settlen1e11t status: 

04/13/12 09/06/12 5~000~000.00 48.750 2~437~500 UBS Settle(! 
05/03/12 . 07/23/12 4,545,500.00 59.00 2,681~845 Jefferies Settled 
05103112 
05/03/12 
')5 /')') 1 1"' { • I { .)/ .:.. 

' 0'7 /26/12 20,000~000.00 590250 11 ~850~000 
09/06/12 3.000.000.00 58.750 1.762.500 

~ ~ ~ .• 
-UBS 

. ()~!/()6/1? 2,()00,()()0.()() 58.500 1,170~{)()0 1Jt1S 
• 

()5/()3/12 ()7/23/12 5,()()(),0()().0() 59.()()() 2/)5(),0()() Jefferies 
()5/()4/1? . ()5/31/1? ?47,?5~),()4{).6? {)().?50 148,973,57{) JetT-eries 

• 

Settle(l 
Settled 
Settled 
Settle(l 
Settled 

10 104 111"\ 11 130 111"\ 1 c~ 4-17 287 99 78 500 -15 24',., :;;, 7 -1 lef:c""1·1·'-"'"" S""ttl""d I I L I .I L l,:1,' _ , , . . _ , ..::.,_.1_ •. tC v:S o..t:: t:; 
E--------------------------------·-----------------------------WE _________________________________________________ ----------------------------------------------------------------~--------------------------------------WE _______________________________ , 

10/23/12 i 02/06/13 3,000,000.00 83.750 2,512~500 1JBS Settled 
---------------------------------+------------------------------ -------------------------------------------------~~--------------------------~~------------------------------------ --------------------------------------- --------------------------------

11/l5/ l 2 01/08/13 7~997~057.00 81.750 6~537~594 Jefferies Settle(! 

1 !"\ I 1 !"\ I 1 !"\ LI LI L 6/11/13 2~000~000.00 84.000 
Goldman 

Sachs 
Settled 

________________________________ ....._ _____________________________ -------------------------------------------------~---------------------------~------------------------------------- --------------------------------------- --------------------------------
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12/13/12 03/12/13 7~000~000.00 86.000 6~020~000 Jefferies Settle(! 
12/20/12 . 04/09/13 14,782~302.32 85.500 12~934~515 UBS Settled 

' 12/28/12 03/13/13 15,000~000.00 88~500 13~275~000 Jefferies Settle(l 
01/02/13 03/07/13 20,000,000.00 8~).125 1 ·7 ,825,000 Jefferies Settled 
01/02/13 04/05/13 6,000,000.00 89.125 5,34·7~500 Jefferies Settle(l 

' 

()1/()3/13 ()3/()7/13 17,9~19,9~19.97 89.25() 1 {),()65,()()0 Jefferies Settle(l 
() 1 /()7 /13 ()5/24/13 '/ ,()00,()()0. {)() 89 .500 {),265~{)()0 JetT-eries Settled 

--------------------------------~----------------------------- --------------------------------------------------~---------------------------~------------------------------------ --------------------------------------- --------------------------------

01/14/ 13 i 05/24/13 9,410,420.00 91.500 8,()10,534 Jefferies Settled 
E--------------------------------i-----------------------------WE-----------~----------~-------------------------- ------------------------------------~----------~----------------~--------------------------------------WE _______________________________ , 

02/01/13 i 07/23/13 20,000~000.00 91.875 18~375~000 JI)I\ll Settled 
---------------------------------+------------------------------ -------------------------------------------------~~--------------------------~~------------------------------------ --------------------------------------- --------------------------------

03/25/ l 3 05/24/13 88,262,536.00 93.375 84,180,394 Jefferies Settle(! 
03/28/13 . - 168,759,227.85 96.000 162,008,859 Jefreries Unsettled 
04/01/13 
04/19/13 
04/26/13 
()4/26/13 

'l\)tal 
PurcJ1ase(l 

Tt)tal 
Settled 
Total 

lJ11settled 

' 

' 
' 

6/25113 5~500~000.00 96,000 5~280~000 Seapc)1i Settle(! 
6/14/13 122,250,172.79 96.000 117,360~166 Jefferies Settled 
6/18/13 145,'712,408.5'7 96.000 139,883,~)12 Jefferies Settle(l 
6-/] 8") /] ') 

I ~ ./ .) 

] ,()13,()82,326.3() 

844,323,097 .83 

1 ·-s 7 ~9 ,.., . ...,ry 0 5 (J , ) ,~L/.O 

~)().00 

84.45 

44 ') ') x- 91 ') 
' ·' .) <.: ' - .:.. Jefferies Settle(l 

693,559~018 Settled 

U11settled. 
________________________________ ....._ _____________________________ -------------------------------------------------~---------------------------~------------------------------------- --------------------------------------- --------------------------------

(See PX.0859 at 4.) 

I>~ l\'11\ l~rgeri 's Desire to ()btair~ a Blocking l)ositior~ in l_.I) Debt 

90. i\1r. Erge11's strateg)1 in acquiring LI) DelJt included the acquisition of a lJlocking 

position that \\/Ould. ei1able SPSO to enfc)rce "certai11 rights'~ (luri11g the ba11kruptcy' proceeding. 

(Jar1. 10 Tr. (Kjser) 47:22-48:10~ 56:11-14; Jar1, 13 Tr. (Erger1) 1'72:10-174:2; DX047,) 

91. l\1r. E~rge11 -u11derstot1(l tl1at creditt1rs ct11dt1 be treatet1 differentl;' as a res1dt l)fl1is 

ii1,.restn1e11ts in Loral, '"'hicl1 vle11t t11rough a bank1uptc)1 process. :Nir. Ergen e11ded up with equity 

\\rhile otl1er inv·estors ended up \vitl1 cash. (Jan. 13 Tr. (Ergen) 52:6-11.) Based on t11at 

experience~ 1v1r. Erger1 believed tJ1at 33 percer1t \Vas a "n1ear1ir1gful percerrtage ir1 ban.l\:.ruJJtC)','~ 

an(l tl1at v1/itl1 that percentage~ 11e b'could11 't get ja1111ned vvith a (liffere11t l(in(l of currer1cy- tl1a11 
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. ,, 
son1el1ody else ii1 that class migl1t get.~~i,: (Jan. 13 'I'r. (Erge11) 51: 12-18, 172:25-173:3.) I\llr. 

Erge11 had a sizeable e11ough position in Ligl1tSquared. to protect tl1at he deci(fe(l to acquire a 

blocJ~jng positit1n; he stated. tJ1at J1e ~·kn.evv t11ere \\rere vva)'S th.at [l1e] n:1igJrt be able to protect 

[l1is] irr,.rest1nent if [he] got a third tl1at [he] -\Vf)11lrln~t 11a-\1e if [l1e had] 11alf of that." (Ja11. 13 'I'r. 

(Ergen) 51: 12-24.) 

92. At J\/lr. Ergen ~ s directio11, J\/lr. Kiser (tl1rot1gh Sou11(l Poi11t) regularly monitore(l 

l1ovv clt)Se SPSO vvas to reachin.g a blocking JJt)siti()ll an.d kept a close ey'e or1 d.ev'el()pn-ier1ts in. tl1e 

-0 xo·:so6· -1 - 1,;; ·1, (K-,,.·,.,,1 - 1 0.,·' 12· ··7 :> - ' I)x-·0064· · Jlx-0096· Jlx·,-04-13· ·px·To?~cL .r .. l _ ~ ), .Pa11. _. r. __ ivtL.1urn) 1 ,,{,.,., ~ , 5t:e a1so 1 __ ./ _. ) ~ _ j' _ , _ _ .... J_:r, 

PX0344; PX0262.)13 
. 

93. After J\,;lr. Ergen (lecided t() acc.1t1ire a 33 percent stake ir1 the I.,P Debt, rvir. Kiser 

asl\:ed J\r1r. Ketc-h11m to track wl1ether SPS() had a blt1cl(ing pt1sitio11 and to Sllpply ~lr. K.iser \vitl1 

tl1e informatio11 about tl1e calc11lation of a blocJ~:i11g position. (Ja11. 15 'I'r. (Ketcl1u111) 102: 7~1 (); 

25:11-26:18, 48:19-25, 102:7-12, 104:16-21; PX0244; PX0144.) Not,lvithstanding such req_t1est~ 

J\'ir. K.iser (lid not share SPSO's ir1vestrnent strateg)' v·vitl1 ]\/lr. f(etch.uxn .. (Jan. 15 Tr. (f(etchurn) 

102:7-1 ().) 

94. 011 J\ilarch 28, 2013 --- the date 011 vll1ich i\1essrs. Erge11 and Kiser believed tl1e)1 

ha(l achie,red their goal of obtaini11g a blocki11g pc)sition - J\/lr. Ketchu1n sent an e111ail to J\1r. 

f(iser, statir1g ~•)T (lU j11st bo11gl1t a s1Jectr11rn CC)Jr1pan)1." I,ater ir1 t11at sarn_e ernail cJ1ain, rvir. 

Ketclru1n f)bserved tt1 one of-his colleag11es tl1at ~·\ve no\v co11trol tl1e ct1n1pany.~~ (J)X()385.) 

I\:1r. Kiser understood t11at a blocking position is desirable aJ1d protects one~s investn1e11t by preventing 
otl1ers from tu1ilaterally c11a11ging one~s rights. (Jan. 10 "Ir. (Kiser) 54:11-17.) 
13 .t-\lthcn1g]1 I\:1r, Ketc11u1n initiallv testified that 11e did not recall discussing acauiring a blocking nosition vvith 

....... ..) ....... J.. ~--~ f.,._ _t" 

J'vlr. Kiser. 11e later adn1itted t11at I\:lr. Kiser told ]1i1n that "he \Vas verv interested in tracking vvhether or 11ot SPSO 
c ..., ~--~ 

11ad a blocking position 'vit11 respect to 1.-ightSqu.ared.'' (Jan. 15 Tr. (Ketchu1n) 102:7-12.) 
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\l~ J\It\ f2rgen Acted, at lA.~ast i11 ])art, for the Benefit of I>ISfI in Acquirir~g IJP Del1t 
Thro11gh SPSl) 

95. ln the co-urse of an1assing a s11-bstantial J)t1sitio11 in LJ) I)e-bt, l\1r. l~rge11 used 

DISH~s en111loyees~ resources, facilities~ and cot1nsel. Nlenibers of the DISH ai1cl EchoStar 

board.s and. DISH' s manage111ent also \JY'ere ma(ie avvare of JV1r. Ergen' s purchases; there \vas 110 

evide:nce preser1ted reflectir1g any actit)n ()f in_vTestigatic)Jl b)' tl1e DISli B()ard \\rith respect to 

S PS()' s I_.J) !)el1t trades. 

96. It is vvitl1i11 the sco11e of l\1r. Erge11's l1roacl authorityT to lead strategic acquisitions 

of s1Jectrum assets for DISH a11(l EchoStar. (Jan. 10 Tr. (Kiser) 69:3-6, 69:23-70:9; Jan. 13 Tr, 

(Erge11) 95:6-16~ 96:15-24; I-Icl\vard Dep. 33:25-34:12; see tllstJ PX0010.) J\'ir. E,rger1, as th_e 

C:hairn1a11 oftl1e E~oards of I)ISf-1 and E~cl10Star, is ar1 officer and a full-ti1ne, salaried ernpit1yTee 

of DISH and Ecl10Star. (Jan. 13 ,_rr. (Ergen) 11: 13-14~ 94:4~ 18, 94: 8-18; I)X0349 at 20, 31; 

PX0350 at 17, 34.) 111 that ca1Jacity, I\1r. Erge11 "focus[es] ()11 [the] strategic directic)11 oftl1e 

cornpany~' \vb_icl1 in_cludes acquisition_s anti strategic ir1vestrnents. (JarL 13 Tr. (Erger1) 95:6-16; 

Jan. 10 'J'r. (l(iser) 69:3-9; l-Io\varcl !)eJ). 33:25-34:11; see iJls·(; P){QQl().) !-Iis respo11sil1ilities 

ii1clude t11e strategic pursuit of spect1u1n assets, \vhich I\llr. Ergen sees as 11ecessaryT to con111ete 

\JY'ith t11e large \vireless carriers~ to ft1rtl1er DISH' s strategic goal of (fi•.,rersifyi11g a\va)r fro1n its 

C()re Pay-TV business. (Ja11. 10 Tr. (Kjser) 70:10-19; Jan_. 13 Tr. (Ergen) 96:15-24, 100:25-

101:4; !-It1\?V'ard l)ep. 3():15-31:13, 33:1()-35:13; !)){349 at ii.) 

Q'7 
_,. ! " i\1r. Erge11's role ii11nanaging the strategic directio11 of DISH and Ecl10Star 

ii1cludes the companies' atten11Jts to acquire, C)r merge \\.ritl1~ i1un1erot1s spectrun1-ovv11ing 

cornpanies. (Jan. 13 Tr. (Ergen) 101:5-103:5.) l\1r. Erge11 is "respor1sil.,le for \vhat DISf1 dt)es ir1 

co1111ection v1/itl1 the I_.ightSquared bankruptc;1" ar1d he '~leads l1ids of this natt1re" as part t1f his 

respo11sibilities for DISH. (I)X0767 (l1oodlJar11 N-e,rada Dep.) at 186:25-96, 232: 12-17 .) 
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98. i\1r. Kiser testified that :Nir. Ergen "'typicall)r'~ is in,1ol\1ed ii1 strategic in,restn1e11ts, 

ai1(l JV1r. Kiser could 11ot pc)int tc) a si11gle strategic it1\rest111ent 111ade by DISH ai1(l EchoStar t11at 

ivir. Ergen 11ad opp()Se(l. (Jan. 10 Tr. (Kiser) 69:23-'70:9.) Further~ l\1r. Erger1, v'vl1c) acl1ie\1es 

l1oard cor1se11sus before bringing issues tt1 '\1ote, l1as r1ot vr)ted against a single board resotutir)n i11 

t11e past fi,re years. (Jan. 13 'I'r. (E.rgen) 236:3~8.) 

99. DISH has t\vo policies gov·eming it1\rest111ents ma(le on behalf oftl1e company. 

(Jan,. 10 Tr. (f(iser) 23:10-11.) ()r1e poliC)' gov·erns th,e cornpan)1's casl1 n1ar1agerr1ent projects 

an(l 011tlines hO'\V I3ear c:reek may in\rest tl1e C()rnpanyT's ill()ne;1. (Jan. 1() ~rr. (Kjser) 23: 11-21 .) 

'I'he second policy governs the company~ s strategic in,restme11ts and states that "'[ a]n)1 ii1,.restn1e11t 

not othenvise permitted by' the Corporation's cash i11anagement policy shall not excee(l $125 

rnjllion ir1 an)' sin,gle tran,sacti()Jl ()f series of relate(l transacti()11S \vitl1out appt()Val of t11e Board t)f 

I)irectors; and i11vest111er1ts not otl1erv1lise per1nitted by' tl1e C:or11oratir)n's casl1 n1a11age1nent 

policy sl1all 11ot exceed $200 million in aggregate ii1 any calendar ql1arter without apr1ro,.ral of tl1e 

Bc)ard ofDirectors.n (DX331; Ja11. 10 Tr. (Kiser) 23:10-24:5; Olso11 Dep. 12:15-23, 20:7-23,) 

l\& I\1r& :Kiser's Role ira SPSO's I .. P Debt Purchases 

1 {)(). :Nlr. Kjser 11as been ernplo)red byT I)ISJ-I a11d its pretiecessor con1pa11ies for 27 

years. (Ja11. 10 ·1~r. (Kiser) 14:4-9, 15:25-16:1, 69:10~22; Jan. 13 'I'r. (Ergen) 21:12-14.) As 

DISH's Treasurer, l1e focuses 011 corporate de·veloprne11t, ii1cluding capital-raisi11g~ i11vestor 

relatior1s, strategic acquisition,s an(l irr\.restrr1er1ts, arid th,e 1Jurcl1ase of n1arketable securities. (Jan. 

1() 'I'r. (Kiser) 16:2-6, 108:1()-2(), 140:6-18; Jan. 1'/ 'l'r. (<:,ullen) 139:18-140:5.) l\1r. Kiser also 

performs corporate developme11t sen1ices for EchoStar purs11ant to a ma11age1nent ser,.rices 

agreen1e11t bet\vee11 DISH and Ecl10Star. (Jan. 10 Tr, (Kiser) 69: 10-22.) 

101. As Treasurer ofDISl-I, J\'ir. K,iser re1Jt)1ts directl)r to J\/lr. Ergen. 1Jr1(ler DISl-i~s 

by1avvs, l\1r. Kiser n1ust ""perforrn all d11ties cr)rnn1t1niy incitient tl) 11is office ar1d sucl1 other d11ties 
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as ma:yr, from time to time, be assigned to hin1 by ... the t-::hair111an of tl1e Board of Directors.'~ 

(PX0821 at § 5,2(f),) ,LL\_ccorc.ii11gly, I\1r. Kiser receives autl1orizatio11 fro111 J\i1r, Erge11 in n1aking 

strategic it1v'estn1errts f()f DISf1's portfolit), (Ja11. 10 Tr, (Kiser) 6~):3-9.) 

102. In tl1e ct111rse f)f 11is d11ties, :Nlr. Kjser lilcevvise has bee11 invTt1lvTet1 ir1 n11merr)11s 

proposed or actual transactions on behalf of DISH or EchoStar, ii1cluding tra11sactions in,1ol\1ing 

Clearv·vire, S1Jri11t, Blc)ckbuster Inc., DBSD~ at1(l TerreStar. (Jan. 17 Tr, (Culle11) 139: 16-140:9; 

Kjser Dep. 117:23-118:6~ 1'73:18-21.) J\/lr. Erger1 testified tliat ·~r<iser~ i11 J1is rc)le at DISI-1 Ov'er 

the ).rears, 11ad been irr\1ol\1ed 111 a n11n1ber of transactio11s ar1d was farniliar vvitl1 lt1oking at capital 

strt1ctures and i11terpreting those capital strt1ctures and deter1nining tl1i11gs such as '"'ho cot1ld buy 

c.iebt or if-and. if t11ere vvere ai1y restrictio11s." (Jan. 13 Tr. (Ergen) 162:9-16.) 

103. TJ1e scope of J\/lr. I<iser' s en-ipl()yn-ierit ar1(l auJb.ority' exten(ls to transacti11g arid 

ino11itoring trades 011 behai f of[)] SE~I, i11cluding purchases of f)ther ct1mpanies' del1t anrl 

i11teracti11g vlith Bear (~reek. (Jan. 10 'I'r. (Kiser) 21:23-22:18.) 

104. For exan11Jle, \i\i'hen DISH 1nade a decision sometime in early· 2012 to make a 

strategic ir1vest1r1en.t ir1 I,odgeNet~ a corn.pan.)' tJ1at provides pay'-per-vie\v n'lt)v'ie ser\1ices tc) h.otel 

roorns, 1\/Ir. J~.rger1 a1Ltl1t1rized l\1r. Kiser to acc11tire LA1dgeNet tiebt t1n ·behalf t1f J)JSI-!, ar1d JV1r. 

Kiser --- vlithout at1tl1orization fro111 the DISH Board---- wori.~:ed \vith Sou11d I)oint to execute the 

trades. (Ja11, 13 Tr. (Erge11) 128:12-129:20; Jan. 15 Tr, (Ketchum) 14:11-18.) Similarly~ \vl1e11 

DISf1 act1tdre(l DBSD~ ivlr. Kiser checked for restrictior1s ()Jl con1petitors purcl1asirig debt ar1d 

tl1en exec·uterl tl1e trades of distressed debt. (Jan. 10 'l'r. (Kiser) 1 ()6:21-1()7:16, 108: 8-15 .) 

105. :Nir. Kiser acted on direction fron1 Jv1r. Ergen vvhen l1e purchased the LI) Del.,t, 

interactec.i \vitl1 Bear Creek, at1(l o\1ersa\v and monitore(l the LP Debt trac.ies - precisely' the san1e 

fun.ctic)JlS J\/lr. I<iser lJerf()rn-is ft)r DISfl arid Ecl10Star. (See~ e.g,, Jan .. 10. Tr. (K.iser) 84: 13-22, 
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PX0344; PX0422; PX0295; PX0331; PX0390.) 

106. Ever1 after l\1r. Erge:n begar1 p11rch_asing tl1e I"'P Debt~ th_ere Yvere tirr1es \l\rl1er1 it \Vas 

t111clear to l\1r. Kiser vvl1ether 11e \\1as -\vt1rkjng for ~lr. I~rgen persor1allj' or for DJSl~~L \Vhen he 

ii1,.restigated \vhether the restrictions on DISH p11rchases had fallen avla}' in the -ba11kruptc:yr, he 

~'asked a question for tl1e con1pa11y' ... I think I'v·e also got ai1 obligatio11 to the co111pa11y just as 

l1e dc)es. I'rr1 a fiduciary' f()f th_e cornpan)1." (Jan. 10 Tr. (f(iser) 83: 19-84:24.) Furtl1er 

ill-ustrating tl1ese 0\1erlapping ar1d cr)ntlicting rt1ies, l\,1r. Kiser testifier! tl1at ""I tl1i11lc I tot1l( one hat 

off and p11t the otl1er hat on." (Jan. 10 'I'r. (Kiser) 84:23-24.) 

B~ 1\'Ir ~ Ergen Uses DISH :Employees, Resources, and Legal c:ounsel to ~"'acilitate 
the ]_,p Del1t l)urcl1ases 

107. 1)rior to and tl1roughout tl1e period i11 vll1ich i\1essrs. Erge11 and Kiser were 

ainassing LP Debt~ otl1er DISH employees~ inclu(li11g J\11r. Culle11- another men1ber of DISH's 

corpc)rate developrn_e:nt gr(lup - clt)sely rnor1itored 11e\vs relating tc) l,igl1tSt1l1ared arid reported t):IJ 

tl1ose events to J\r1essrs. E~rgen ar1d Kiser. (PX0()18; PX0033; llX()0'/5; J)X()187; PX()223; 

108. rv1r. Kiser transacted_ bt1siness 011 behalf of SPSO fron1 his DISH office, 14 usi11g 

DISI-I's corn_puters~ pl1on_e lines, and en1ail and Ol1tsi(le ir1vest1r1ent 1Jar1kers durir1g ger1eral 

busi11ess hl)llrs. 15 (Jan. 10 ']~r. (l<iser) 42:4-8; J)X(){)4?.) i\ltho-ugl1the1.,urcl1ases vvere 

r1urportedly do11e on Nlr. E.rgen~s l.,ehalf~ Kiser received no co11111e11satio11 apart fro1n his sala1y at 

DISH for clirecting 11earl:y· $1 billion in LP Debt trades. Compensation 'lvas allegedly' 

14 I\1r. Ergen also used l1is assistant at DISII to assist vvith SPSO 1natters. (PX0560; PX0059.) 

15 Ivlr. Kiser kept no log of tl1e a1nolrr1t of tin1e 11e spe11t Yvorki11g for 11r. Ergcn perso11all}1 co1npared to ]10,v 
1nuc]1 ti1ne he "'1as 'vorking for DISH. (Jan. 10 Tr. (Kiser) 103 :9-17.) 
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u1111ecessar)r l1eca11se Kiser (a 27-year veteran of DISH/Ecl10Star) perforn1ed the trades "for the 

experience" and because~ as J\/lr. Ergen testifiecl, "he gets to spe11c.i tin1e \vith n1e and. I think 11e 

likes tl1at." (Ja11. 10 Tr. (Kiser) 26:13-19, 74:25-75:7; Ja11. 13 Tr. (Erge11) 23:15-24:1, 133:7-10.) 

109. l\,1r. E~rge11 l1as a farniiy' office, a 1.,erst1nal asset n1a11ager (tiear (~reek), ar1d stock 

brokers that he l1ses reg11larly. (Ja11. 13 ·1~r. (Erge11) 23:3-4, 26:15-17, 126:15-21~ 127:2-3; Jan. 10 

Tr. (Kiser) 21 :6-12.) He 11as also mac.le personal ii1v'estn1e11ts througl1a11e(lge fu11(l~ GSO. (Jan. 

13 Tr. (Erge11) 126:22-127:3.) Yet, I\1r. Erger1 lised DISl-I en1ployees ar1d fa.cilities to acquire tl1e 

LJ> Debt. (Jan. 13 ~rr. (I~rgen) 127:4-13.) 

110. i\1r. Kiser co11sulted DISH~s outside cou11sel at Sl1llivan & Cro1n\:v'ell (\,v·ho1n i\1r. 
•. 

Erge11 ne·ver retainec.i as personal counsel) tc) deter1nine initially \\1hether DISH and~ later, J\1r. 

Ergen.~ \Vas prohibited frorn JJurcl1asi:ng tl1e I_,p Debt, (Ja:n. 10 Tr. (Kiser) 2~): 10-30:9~ 33 :9-34:7 ~ 

77:11-18, 80:4-{), 119:16-120:4, 12():11-24; J)X()l44.) 1\/Ir. J~.rger1 reliedt1ntl1is a(lvice for 

n1onths, and did 11ot retain perso11al cou11sel u11til the spring of 2013 ~ after SI)SO gained its 

blocking position. (Jan. 13 Tr, (Ergen) 67: 1-11.) 

(~& DlSl~[ Board JV1ernllers a11d l\1anage111e11t Take No L-lction. Upora I.1earn.ir1g of 
1\'Iro Ergen 's :LP Debt Acquisitic)n 

111. In ]\/lay 2012~ nev\TS repo1is began speculating that J\1r. Erge11 \Vas bel1ind Sot1nd. 

Point's pl1rchases of l,P Debt. (PX0121; PX0898.) I\1r. Erger1 testified tl1at 110 DISI-1 t)r 

E~cl1t1Star J3oard rnernber asked him abo-ut -his p11rc-hases pri()f to his l\,1a)' 2, ?013 prese11tation to 

the DISH Board. (Jan. 13 'I'r. (Ergen) 119:20-120:3; Jan. 10 'I'r. (Kiser) 37:10-24.) I11 response 

to questioning from tl1e Court, J\11r, Erg en testifie(l that once 11e learned tl1at he could purchase the 

I.,P Debt persor1ally', h.e did n.ot apprise the DISf1 Bt)ar(l, its ger1eral cour1sel, ()f ivlr. Culle11 th.at 

11e was acc11tiring the I.,!) I)ebt becal1se 11e di(l 11ot beiie\1e tl1at 11e had a fi(lttciary obligatior1 tt1 do 
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so 011ce he confirmed it \Vas not a corporate oppo1iu11ity for DISH or E.choStar. (Jan. 13 'I'r. 

(Erge11) 37: 17-38:9.) 

112. ()r1 l\1a)' 10, 2012~ The Den·ver PtJst rep()Ited tl1at C:h_arlie Erger1 "b_as sr1atcl1e(l up 

$35() 111i]Jio11 \?V'ortl1 of debt in L.igl1tSq11aret1." (!)X0898.) 1\ J)ISI-! s1.,olcesrna11 decii11ed tt1 

con1111ent on the article. After readi11g the Der1ver l 1ost article, DISH board 111ernber l1ary 

Hovvard sent ai1 en1ail that sa111e clay' to Stanton Dodge, DISH' s General Cc)u11sel (''Dodge"), 

Tt)n1 Ortc)lf, a n:1e1r1ber of tl1e Boa1lis of Direct()fS of DISI-1 arid EchoStar, and I\1r. Good1)a111, a 

rne111l.,er t1ftl1e Eioard f)fI)irectors of l)JSf-1, asking if the article v1/as accurate. (I)X397.) 

113. In response to I\llr. Howard~s email, I\llr. Dodge se11t an e1nail on iv1ay 16~ 2012 to 

tl1e entire DISH Board, inclt1c.ii11g J\/lr. Ergen ai1(l DISH' s associate counsel, Bra11(lon Ehrl1art, 

statir1g: 

further to [Ci]ary-' s en1ail belt1\?V' anrl since a11otl1er l)f)arrl rnernl.,er 
inquired about the recent press reports regar(li11g Ligl1tSquared_ 
l1011ds, [I] vvanted to send a l1rief note to the fl1ll board. ['I']he 
C()IYlJJatl)r did :not bu)r an-)' I,ig]:rtSt111are(l b()ll(ls. 

(I)X397.) \Vl1at fl)ilovvs in tl1e ei11aii is retiacted. 

114. :Nir. Dodge's e111ail did not ans\v-er tl1e Board n1e1nbers' pointed ql1estio11 \:V'hetl1er 

Ergen 'lvas buying the LP Debt. \\'11e11 J\11r. Doc.ige asked 1\rfr, Erge11 about tl1e nevvs repc)1i, J\/lr. 

Erge11 res1Jt)11de(l tl1at there "rn.ight be sorne trutl1" t() the report. (J arL 13 Tr. (Ergen) 116:3-22~ 

118:?3-119: 19 .) 'I'l1ere is i10 evirlence in tl1e record that (i) I\.1Ir. l)l)dge 111ade f11rther inq·uir~l l)f 

(ii) Nlr. E.rgen ever told :Nir. Dodge that~ ii1 the fall of 2011 ~ iv1r. Kiser 11ad investigated ~'l1ether 

DISH coul(l purcl1ase LP Debt ai1(l had consultec.i ()11 that topic \vith Sulliva11 & Crov\llTI\\/ell. 

There is also 110 evidence that ivlr. D()(lge, vvll() has fid11ciaf)r obligatior1s to DISII~ ir1ft)rn1ed t11e 

I) ISJ-I 13l)alll v1/hetl1er a corporate oppt1rt11nity \Vas i1nplicaterl l1y I'vlr. E~rgen' s L.1P [)ebt pttrc-hases. 
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115. Sl1ortly tl1ereafter~ on July 23 ~ 2012, iv1r. Ehrl1a1i attended a call vvitl1 DISH' s 

outsid.e cou11sel, Scott 1v1iller~ of Sulli,ran & Cron1\\1ell, to discuss "LightSquared d.ebt.~' 

(PX0892.) J\/lr. rviiller JJr~J\.ric)usly' J1ar1dled DISI-I's 1:r1ergers anti acquisition. v·vork, i11cll1ding vvitb 

respect to Sling l\,1edia, Sirius, a11d 'I'erreStar. (J>X()918.) 

116. C~arl ·\r ogel~ a DISH Board 1nember, asked i\1r. Kiser~ as ~'ell as others, if tl1e 

ne\vs re1Jorts abot1t 1v1r. Erge11's purchases v\rere true. 1v1r, Kiser testified tl1at 11e never responded 

t() l\1r. \;.,.()gel's ernail becal1se l\1r, \T ()gel's question vvas adtiresse(l to nTultiple people and 

because ""it \?V'aS C:l1arlie's perso11al b11siness." (Ja11. 1() 'I'r. (Kiser) 37:16-38:~).) \\Fhen ~lr. \lt1gel 

recei,red an e1nail on i\ugl1st 9, 2012 from Ji111 JV1illstei11, of I\llillstein & Co., L.1)., a restmch1ri11g 

fir111, ii1q_t1iring \vl1ether DISH v\ras purcl1asi11g LightSquared's debt, he (fi(l nc)t ~Je11y' DISH's 

in.\1ol\1en1e11t. Rather. h.e f()rv·varde(i tl1e err1ail to J\'ir. (~ullen. a11(l a(i\1ised l\1r. J\'iillstein tt) 
·' 

~'ct1ntact ']~t1n1 (~~ullen or (~~l1arlie tt1 tii sc11ss." (!)X0232.) S in1ilariy', l\1r. I~l1rl1art receiv·ed a11 en1ail 

from Bre11da11 ()~-Neill of Canadian lavv fir1n (3oodn1a11s LLI), stating, "'[ i1]ot sure if DISH is 

in·vol"ved at all fi~on1 the press, but tl1ought I might just reacl1 out ii1 case any assistance \Vas 

required frorn us." I,ike I\1r. Vogel, l\1r, EJ1rbart di(i riot den)' DISII's irr\.rt)l"~lernent, on.ly re1Jlyir1g 

'"[h]ope )'t111 are vvell tr)t1 l3rent1an." (!)X042().) 

117. In i\pril 2013, DISH spokesman Bo-b 'I'oevs ("''I'oe,rs'~), 11ead of t-::orporate 

Comn1unications, also se11t se,1eral en1ails to JV1r. Ergen at1(l se\'eral senior ()fficers, including 

iviessrs. Culle11, Dc)dge~ (~laytor1~ arid Jeff Bll1rn (a Ser1ior \Tice Presi(le11t anti Depl1ty General 

c:o11nsel), abo·ut a ne\\1s article discl1ssi11g I)JSf-1 amassir1g L,lghtSq·uared tiebt thrt1ugl1 Sol1nrl 

Point~ and noti11g that Jv1r. 'I'oe,.rs "l1as 11ot comn1e11ted.~' (PX0393; I)X0407; l)X0408.) Nlr. 

Toev·s' i\pril 2~ 2013 email referred to lJast cov·erage 011 the '1ery same issue and had. links to 

:ne\vs stc)ries (iatir1g back tc) l\1ay 2012. (PX0393; PX0408.) Non_e ()f th_ese tC)JJ DISli executives 
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responded to the e-mail to inquire vvhetl1er 1\r1r. Erge11 in fact \\1as bu)1ing tl1e LP Debt~ and i\1r. 

Erge11 testified tl1at, apart fron11\r1essrs. Kiser, Cullen, and Do(lge~ he did not speak to ai1yone 

regardin_g l1is I_ .. P Debt purcl1ases u1:rtil the J\/lay 2, 2013 boar(i presentation. (Ja11. 13 Tr, (Erge:n) 

116:3-22, 11 ~):20-24.) 

118. :Nir. Cullen, a Federal Itt1le of Civil Procedure 30(b)(()) representati\1e for DISH~ 

testified that I\1r. Kiser 'lvas the 011ly persc)11 at DISH \\rho kne\\1 about 1\r1r. Ergen's LP Debt 

purchases prior tc) l\1a)r 2013. (Ja11, 17 Tr. (C:11ller1) 121 :21-122:9,) ]\/lr. (~ullen testified th_at he 

reacl1ed this co11clusio11 -\vitl1out s1.,eaking to an;1 I) ISl-I bt1ar(l 111ernbers or seni()f 111ar1agernent, 

other tl1a111\r1r. Olso11~ DISH's (-::hief f~inancial Officer, and Nlr. Kiser. (Id. 122: 12~123:4.) 

119, J\1lr. Culle11 \\rorks closely \\/itl11\r1r. Erge11 in tl1e corporate dev·elopn1e11t group, is 

considered tt) be "Erger1's closest con_fi(iante or1 all tJ1ir1gs \vireless~" a11d leads DISII's strategic 

acquisitit1ns. (J)X()89{) (I\.1Ia;1 3, 2013 Reilters article.}) \Vhen nev1/s stories s·urfaced i11 the seco11d 

quarter of 2012 a·bout :Nir. Ergen lit1ying LightSqt1ared debt and 1\r1r. Culle11 asked i\1r. Erge11 

about tl1ese reports, J\/lr. Ergen confim1ed to J\/lr. Cullen that there either ~'is'~ or ''might be~~ 

"sorne tr11tb" to tJ1e reports a11(l said nothin_g else. (J a11. 17 Tr. ( c:uller1) 117: 8-18; Jan. 13 Tr. 

( I:~ :_) .) i· 16" 3-?') -) _(_..rgen, ·~ .... ._.,, 

120. i\1r. t-::t1llen ack110\\1ledged that 11e, I\llr. Ergen~ and i\1r. Kiser disct1ssed 

Ligl1tSc.1uare(l, an1011g otl1er se·vera1 other "J\t1SS16 players/~ "continuously/~ throt1ghout 2012. 

(Ja11. 17 Tr. (C:uller1) 134:9-18.) W11ile l\1r, C:11ller1 testified tJ1at l1e did :not k11t)v·v tJ1at J\'ir. K_iser 

v·vas assisting l\1r. l~rge11 \?V'ith his lol) I)ebt acc11tisitio11s, l1e co11fir111ed tl1at -he repeatedl)1 sent 

ei11ails to 1\rlessrs. Ergen and Kiser about LightSqt1ared during the period ii1 \vhicl1 the purcl1ases 

"\i\i'ere ma(le. (Ja11. 17 Tr. (Cullen) 110:22-111:7~ 112:2-13, 119:12-120:12, 133:7-134:8; PX0075; 

16 "1vISS" stands for J\tiobile Satellite Services. 
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l)XOl 95; I)X0223; PX0393.) i\lthough :Nir. Cullen testified that it vlas routine practice for hi111 to 

send updates abc)ut J\1SS con1pa11ies to tl1e corporate developn1e11t group, 11e generall;1 ~Ji(l 11ot 

in_clu(le an-)' of tl1e otl1er grc)up rn_en1bers on tl1e e1:r1ails CC)J1cerr1ing I,igl1tSt111are(l. (Jan. 17 Tr. 

(C:rdlen) 134:4-135:8; J>X(){)75; J)X()l95; P){0393; PX0438.) 111 i~'lct, vvhen 1\/Ir. 'I'oe\rs forvvarde(l 

ai1 article regarding an inqui1y fro1n I'he Ffiaf l .5treet .,lour1zal regarding tl1e Sol1nd I)oint 

purcl1ases to J\1r. Cullen, J\/lr. Cullen for,lvarded tl1at einail only· to 1\rfr, Kiser. (PX0393,) 

121. ivir. CuJler1 ackno\\rledged tl1at, as an_ execuJive, l1e O\Ve(l fiduciary' C)1Jligati()JlS t() 

[)JSE~L Nevertl1eless, 11e testified tl1at vvl1er1 -he learned that J\r1r. E~rgen v1/as b1t;1ing tl1e LJ> J)ebt: 

(i) he did not asi.~: Jv1r. Ergen vvhy DISH ~'as not -buying tl1e debt~ (ii) he did not ask in~l1ol1se 

cot1nsel \\.rhetl1er there \JY'as an issue Y\rith J\1r. Ergen n1aki11g a ]Jersonal in\1estment in tl1e d.ebt, 

an_d (iii) l1e did :not take an.)' steps to detern:1i11e vvl1eth_er J\!lr. Ergen's purcl1ases \vere a CC)11Jt)rate 

oppl)rt11nity. (Ja11. 17 'I'r. (C:11lle11) 143: 1-2().) 

122. F't1rther~ wl1e11 JV1r. C11llen lear11ed tl1rough news repo1is in Nlay 2013 tl1at iv1r. 

Ergen~s entit}r~ LBi\C, 1nade a bicl for LightSquared~s spectru1n assets (see ~ii 136-38~ i11:fra) 11e 

(ii(l r1c)t asl( J\'ir. E,rger1 if l1e v·vas lisurpi:ng a ct1rporate oppc)rtur1it)' · (JarL 17 Tr. (C~ullen) 143 :25-

145: 1 {).) Ir1deed, J\r1r. c:ulie11, \Vllo tyTpicallyT is inv·olv·ed it1 I)] SE~I 's acquisitit1n prt1cess, stated tl1at 

11e did i1ot kno\:V' for over t\vo n1ontl1s tl1at LBJ\(~~ s l1id had lieen presented to DISH on i\1a)1 2~ 

2013 as ai1 oppc)rtu11it;1. (Jan. 17 Tr. (Cullen) 144:3-146: 19; PX0890.) 

l\llr ~ Erge11 (~oratrols tl1e Boards of DISII a11(l :Ech.oStar 

]\1r. E~rge11, as tl1e ht1ltier of a inajt1rity sl1are l)f Vl)ti11g rigl1ts ( approxirnately- 88 

perce11t ai1d 79.4 perce11t of tl1e total \roting po\ver in DISH ai1d E.choStar, respectiv'el;r)~ has tl1e 

abilit;1 to elect a majority· of the (firectors for tl1e companies and control all other 1natters 

req L1irir1g th_e appr()Val of tl1eir stockl1ol(lers. 
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124. \i\Fhe11 asi.~:ed if ~'[i]t vvas [his] ,rievv that 110-body else could act in a11 independent 

(PX0'767 (Cloodban1 Ne\1ada Dep.) at 233:25-234:3.) 

1
,., ,.. 
,,.;.) . [)JSE~I and E~cl10Star, i11 p-ul1lic filings, state tl1at tl1eir '~future success will depend 

to a significant extent upon the performa11ce of t-::harles \\r. Ergen~ ~, the loss of \vhom ~'could have 

a i11aterial ad,rerse eflect [on tl1e companies'] bt1siness, fina11cial condition and results of 

operatior1," an_d "place substantial \veigl1t 011 l\1r. Erge11~s recc)1r1rnen_dati()llS i11 ligl1t of b_is role as 

C:hairn1a11 and as co-fo11nder ar1d cr)ntrt1lJir1g sl1arel1older f)f I)ISJ-I Netvvork." (PX0349 at 32; 

-0 x-0 ·:; .::; 0 ,.... 7 · PX-,-0"" 7., , . 7 4 · 1JX"O 17 ·i , 2 -1 -. .r .... . ~ _ at L , , J . ,{.., at ..... , .r . ._. 1 at _ .. ) 

-E~ 
- ~ 

l '1[ 
1 ,{.., l,). 

Soo11 After Acqt1iri11g a Blocld11g Position, 1"1r~ Ergen l\!Jakes a P:rese11tati<)n 
to tl1e l)lSfI Board tl1at c:or1ten1plates a l) ISll IJid 

i\s i1oted, l.,)r Jv1arcl128, 2013~ J\i1r. Erge11 achie,red a l.,locking position~ having 

co11tracte(i to purchase $168 i11illic)11 in LP Debt 011 that date. 17 (Ja11. 13 Tr. (Erge11) 174:20-

1 '78:3; PX03 79; PX0859 .) 

127. l\,1r. E~rge11 testified that, ir1 i\.11ril 2() 13, l1e bega11 tt1 co11ternplate n1akir1g a 

"personal'~ acq11isitio11 of Ligl1tSquared l1ecause of cl1anges in tl1e wireless industry and at tl1e 

FCC. (Jan. 13 Tr. (Ergen) 65:4-9; Ja11, 10 Tr. (Kiser) 65: 12-16.) i-\t that ti111e, the \vireless 

i11dustf)' v\ias going tl1ro11gl1 a "seisrnic sl1ift," including tl1e C()llsolidatior1 of sev'eral con:ipa11ies 

and ar1 increasi11g trans1nission of data. (Ja11. 13 'I'r. (E~rge11) {)5: 10-19 .) 1\s JV1r. l(iser explair1ed~ 

['I']here \Vere a lot of pieces i11 tl1e \vireless i11dl1stry that vvere 
rnr)ving aro-u11d; a lt1t f)f the ind-ustry -\vas cor1st1iidating at a 11ace 

' 7 " On 1-farcb 28, 2013, believing it could buy l,P Preferred Interests, SPSO entered i~nto a bu~ndled trade of l,P 
Debt and l,P Preferred I11terests. (PX0859; DXJ36.) The J\tfarch 28, 2013 bundled trade remained open for se-veral 
m 111tt1s after\"X"trds bPt l] "'V "'"t' ·los"" ~ 'lJ1d J\lt' ETg'"'t1 ~O'"S ·11ot O"HiTI t'·'ne Ip Deb·t. f 11'.)t n/aS ·t.he SPb~""'"t of' t'·'n1· s tt'ad:; .. i_ .• -"• _._ • " . rv ( . ,_ • u .• .t. t,_ C. ,_ vU~ c.·- . l. , . _... 1;;,_ U 1;;,, __ u n -'· ·-'- , ,._U,1.1.. n .. u JVV. ;_ ·-'- .~ .. t.. 

R d. 11 E ' b h f IP D . . \ ·1 ""O 13 b ., 1 . ''b' k. . . " P.o·a-1· ~pr-;r-; r --roen s (:l"ll S"'l'1 111 :-_}.'W-1t P"llr .. ,, '" S':\S 0 l:\~~1- "lll L p_,.1 . J ro-l1n•1t ;lJV! 1-0 a . 'l-... ,, ;-~no pi1S't'i)'] ,. v 0 ,_..,;:,;:,, . . . • __ ,_ i::' .. ... ci • v •1 ul.-.l -" _ . v .. a 1;;,,_ _ .,,_ _ 1::-v , . .. , -' _ ,_, . . E) -" ,,_ _d , _ l , v .. l-'. 0 _ l. l _ 1 _, 

(PX0859.) 
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tl1at~ s probabl:yT t1nlik:_e an)1 other. So~ yo11 kno\v~ the co11111a11}T 11ad 
been ir1 (iiscl1ssion_s, ar1(l \Ve 're still i:n discussior1s \vitJ1 oth_er 
\JY'ireless companies~ con1pa11ies that ha(l spectrum and vvere 
co1nplin1e11taf)1 to tl1e 1"ortfolio assets that I)ISl-I 11ad. 1\nd as tl1e 
pieces on tJ1e cl1essboar(l Y\.rere startir1g to n1ov'e ar1d av'e:n11es v·vere -
people \Vere getting lined up, con1pa11ies like 1v1etrol)CS 11ad -bee11 
acql1ired, )'Tt)U krl0\-1/, Sprint ar1d c:lear\\lire "\Vere 011 the "bit1clc, and, 
yt)U ki10\\1 , DISH 'lvas maki11g atte1npts to purchase tl1e1n, I think as 
C~l1arlie saw those r1ieces start to mo,1e~ it started to look more 
irrteresting t() potentially' ()\VD_ tJ1e asset. 

(Jan. 10 ']~r. (l<iser) 65: 1 '/-t16:8.) 

128. :Nir. Erg en also testified that he l.,elie,red in i\pril 2013 that if 11e vla11ted to make a 

bid for Ligl1tSc1uare(l~ he \JY'oulcl l1a\re to dc) so by July 15, 2013 - the date 011 \vl1ich tl1e Debtors' 

excll1Si\re perit)(ls vVC)uld tern1ir1ate purs11ant to tJ1e Exclusi v'it)' Stip11latiorL 18 (Jar1. 13 Tr. (Erger1) 

66:9-15.) (~ii-\1e11 the risk that a co11sens·ual 1"lan t1f reorga11izatio11 mig-ht be negt1tiated l.,efore 

exclt1sivit:yT expired~ Jv1r. Ergen u11derstood tl1at he had to act quickl:yT if he \va11ted to try to 

acquire Ligl1tSc.1uare(l~s assets and.1Jrovic.ie ~'the oppo1iu11ity for DISH and_ EchoStar to participate 

if tl1e)' cl1ose t() do SC).~' (JarL 13 Tr. (E,rger1) 66:9-15; 67:5-11; '77:8-20.) 

129. ()11ce he beca111e interested i11 L,ig-htSq-uared as ar1 acql1isitior1 target~ I'vlr. E~rgen 

asked Nlr. Kiser to retain -ba11kruptc:yT cou11seL (Ja11. 13 '1'r. (Erge11) f)7: 1~11; Jan. 10 'I'r. (Kiser) 

66:9-19,) I11i-\pril2013~ J\/lr. Ergen hire(l \Villkie Farr & Gallagl1er LLP ('~\Villkie Farr"), \\/ho 

18 
On Janl1ar:y 17~ 2013, tbc Debtors filed a n1otion to fu1il1cr extend their exch1sivc periods to file a c11apter 

11 plan to Jtlly 20~ 2013. ([l3ank_r. 11ocket Nos. 485-88]; DX352,) J\fter a contested hearing on Janttary 31~ 2013~ 
LightSquared negotiated tl1e Stiptllation Bet\veen Parties ii.1 I11terest Regarding Entry of Order Ptrrsuant to 11 U.S.C'. 
§ 1121(d) 1-~'urther Extending LightSquared~s :Exclusive I)eriods 1'o J-.'ile a Pla11 of Reorganization ai1d Solicit 
A ·~l-:(~·ot').TIC'':S TlJ•".t'(~o-f (1:1..1·-" "'Ex,·c.}•Y']·--~1·t,1 s-t.1'uul·:.t1·C)TI~~) ()n Fe·brq'.)r"' .l i ?01"1 th·l·" C'.Oll!"t. ~".-tJt'"!''"d 'lTI o·rl-le·r .. t·"\.v ; '" .. !(; ~~ - .IL ........ IL ; . .._ 1 .... v -" .~ .. ;:,. "<' . 1 - .... u.. . ·- • .. - - .IL ~ ..... 1_ y - "- ~ ....... - - .__ ' 1.. ~ '". .. .......... .......... (-. .. - . 

~ ' - ~ 

. "' "" ''° -. 0 , t:'-"!<. f ::i. 'I - - • ,:':Ii ·;· ,. li ·11 r-; T ·- i·.. li .,. ' , . 1i"' ~ • . "' ,::':lif I~ . ., . l' / • '"1, ' :'.I! • ,-., •. -. ... i\T . . h f 1 E 1 . . S' . ] . '[B ., D k N -'"""1>] PX08 ~2 ) Th E . . . 1ncorporatln0 t_..--, ... errrts u _ L k:. _,xc d:'llv1ty ~- tlpd auo .. t. ( _ anKr. _ oc_ 1:: .... _L 0. _ ..:. ... _, _ ..- _ ·- .. _ ..t. _,x1,.;1us1vit,.r 
Stipulation extended tbe Debtors' exclusive periods to July l 5, 2013, a:nd it requit·ed the parties to engage irt good 
t~ ' .(".l\Q" - . ..- f -. -~ ·11-''.).Q"·-·""' · """f · ':':Ii '·:11,- · ' •)I "'""-ti""" >:'.1!·11- >""jj""ll.<" ~ ,-., )..<" i·:'.I!·' ••Ji· , ..,, •)I , /~" _,. " 'y :_ "J~ 11 Jc'. "/ \ ~ . h . . i. 1 f . 1 11 ' (PXO ~, ~2 ; ~ T J 3 T ,.E ) ,.__, ~ "' '"'0 -uUt __ nvDOtld...lcns lCoalC JJ1b L 11;;, ttJTtlS o_ Lt vCllSt.1lS ... h];_ \,_;_ hlptt.t - . pluJL - "' - ;..: __ . ut .)··""t, • dJl. - --'. t- _,_ri:,en l I,_)-·,~ ·; 

If a consensual pla:n V/as rtot reached by July 15, a sales process of L.ightSquared's assets would begin. (PX0852 at 
Ex . .t\ i16.) 
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11ad represented DISH in tl1e 'I'e11~estar bank1uptc)1, to serve as 11is bank1uptc)1 co11nseL (Jan. 13 

Tr. (Erge11180:23-181:10.) 

130. By early J\/lay 2013, rvir. Ergen 11ad con_clude(l that l1e v·vas i:nterested i11 a pote1rtial 

acquisitit1n of I..,ightSq-uared. (Jar1. 13 'I'r. (!~.rger1) 77:3-'/8:?.) 1\t tl1at tirne, [)JSE~I \?V'as co11s1trned 

with a pote11tial acquisitio11 of Spri11t, and if DISH acquired Sprint~ DISH vlo11ld i1ot ha,re enougl1 

capital to acq_t1ire Ligl1tS<.1uarecl alsc). (Ja11. 13 Tr. (Erge11) 67:21-68:2; PX0767 (Gooclbam 

Neva(ia Dep.) 32: 11-23.) DISf1 alS() \\ras cor1si(lerir1g a JJt)ter1tial acquisitior1 of (~lear\vire at t11at 

ti1ne. J>X()767 (Cioodba.rn Nevada I)ef"·) 3(): 15-25; Jan. 13 ']~r. (t~rgen) 2(): 17-21.) 

l ,.., 1 
1.:'} • 011 J\ilay 1 ai1d 2, 2013 ---just over a month after olitaining a blocki11g i1ositio11 ----

rv1r. Erge11 ma(le presentatic)11s tc) the Boar(ls of EchoStar a11c.i DISH~ respectively, infc)r111ing tl1e111 

about l1is acquisition ()f I.,ightSquared debt an_d bis proposal for DISI-r a11(l/()f EcboStar t() acc.1t1ire 

I_ .. ightSql1ared~s assets fl)f $2 to $2. l l.,i]Jio11 (the ~-!~.r.g~.n .. !~I~.~~Illfl-.tlQ!1."). (P){08t17; PX()7{)7 

{(
1ood-ba1n N1 ""•rada D,_,..11 ) at 2-1·1- -1 s· -Ho\•:ra1·d Dep "5·1- -15 5l)- · .,4_ ,;; 7 -11 8'7· -1 1 ~88·3 141·11-70· \ j . . v y ~, • - . • - . ' . ,·y j .. ...,._I • •-'" - . ' \. • ,,.,:;., -· J .. •-'" , ... - . .!. . • ' .. •-'" ~· ' 

Ja11. 13 Tr. (Erge11) 77:3-7~ 77:21-78:2, 78: 17-79:9~ 80: 11-13; PX0480; PX0492.) 

13 2, The E,rger1 Prese1rta tit111 ir1f ()J1r1ed t11e Bc)ards that rvir. Er gen' s blocking JJt)S iti()ll in_ 

the I..,P [)el.,t col1ld l1elp facilitate a.nyT l.,id for L,igl1tSq11areti's assets: 

[Ergen~ s] Sl1-bstantial ii1terests in L2 del1t and preferred stock:_ 
ct1n1pii1nent [s·ic] ar1y acq·uisitit1n strategy· ar1d co1dd havTe 
sig11ificant influence in L2' s chapter 11 cases. 

(PX0867; Jari. 13 Tr. (E,rger1) 182: 11-183: 11.) 

133, The E,rger1 Prese1rtatit1111Jroposed a course of action_, stati:ng: ~'[ s]ub1r1it offer n_o\v, 

s·ul.,ject tt1 n1ir1imal Cl)nditio11s, and rec11tire pro1npt accepta11ce (e.g., -b;1 I\.1Ia;1 15) before marl\:etir1g 

r1rocess gets u11dervvayT." (I)X0867 at SPS0-00011828.) If, ho\?V'e'\1er, L.ightSquared did 11ot 

accept the }Jroposal~ the prese11tation co11tinued: "N eY\rCo \\/ill l1a•.,re the ability· to see results of 

rn_arketir1g prc)cess ar1d~ if process is t1nsL1ccessftd~ revert \vitl1 di_ffere11t bid later." The Ergen 
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l)resentation also descril.,ed the chapter 11 ti1ning consideratio11s: '"L2 11as the exclusive right to 

file a chapter 11 pla11 until Jul)r 15. L2 likely to begi11 exploring strategic alter11ati v·es ii1 early 

Ju11e if r10 restructuring or sale strategy' ernerges. '~ (PX_086'7 at SPS()-00011828.) The 

presentatir)n co11tainet1 ar1 ''Jll-ustrativTe Crransactio11 Crin1eline~' that o·utlined a schedrde t1f eve11ts 

related to a potential transaction~ incll1di11g the execution of a pl1rcl1ase agreen1e11t by iv1ay 31 ~ 

2013, (PX867.) 

134. At t11e tin1e of tl1e Erge11 Presentation, rvir. Ergen u11derstood tl1at tl1e DISl-I 

Eioard19 harl 11t1t perfor1ned a11;' analysis t1f L,igl1tSc11tared. (Jan. 13 ']~r. (t~rgen) 2()7: 15-17.)20 1v1r. 

E.rgen 11nderstood that the DISH Board 11ad not authorized a DISH bid in i\1a)1 2013, a11d it had 

not passed_ a resolution authorizing 11i1n to make a bi(l personall;1. (Jan. 13 Tr. (Ergen) 208:4-13.) 

VIv DISH Contemr1Iates anti l\!Iakes a Bitt for LightSqtiared at l\'lr_ Ergen's Behest 

l\& DlSl~[ Forms a Special Cornrnittee to Ev-aluate a DISII Bid and tlie Propriety 
of 1"1ro Ergen's LP Debt ]>urcl1ases 

135. Shc)1il:y· after I\1r. Ergen ma(le his I\1ay 2~ 2013 prese11tatio11 to tl1e DISH Board 

regar(li11g a poter1tial acquisitior1 of I_,ig1:rtSt111are(l's assets~ t)J1 rviay' 8, 2013, th_e Boar(l f()rn1ed a 

special con11nittee co11sisting of directors ii1depe11de11t of Nlr. Ergen --- Nlessrs. (}oodl.,ar11 and 

Hovvard - tc) exan1ine tl1e propriety' ()f J\11r, Erg en's purchases of t11e LP Debt ai1(l the lJrospect of 

a DISl-I bid _for J_jgl1tSq uared' s assets. Purs11ant to resol11tit111s reC()lTled in_ tl1e I\1a)' 8~ 2013 

rni1111tes of the I) ISI-1 13oard, tl1e Special C:ornmittee \Vas ·vested \?\rith tl1e po-\ver and al1tl1orit)1 tt1: 

19 
I / ~ \_T I ' . ·p • ,- "~ o· -~ :'"_}. •· (.:\-., ; "'"" - ; ; -. '\ -~ , ' :. ~ • ft - I:\ , . • - , :. -. , '•)I- ' . > l - :'"_}. °" ·p -i . :'"_}. 0 1\I 3 ] 2 ) ] 3 f1 ,,- . ~ d. . '' . ~ - E l ,_1 -E3 ., . - 1 n _, d..r ~ , .! _ , a tv! et _._on0 st.!Lvs ot 1svuss1c1 .. s~ a con1_rn1 ... .e1::, ot tne _,c, 1c0tus _ oa:tc. reJt.Ctvu t 1t. 

. 1i"' ~ . . ~ t ·- - "'" .- .. ,.... ~ p . "ii:'"_}. - ~ - l:\(""t.,(""t. - ; - ~ w- T . ., - ' ~ - ;. ::1 "" - ... t \T - •· ""'i ;- •• - "ii - ::-:., -. ........ ·-.:--- xr..-.... '.,:'!. '. -. . . . . 1 I J.- !\ " b. 1 b . . ·1 d ·1 . . k 1 l i opp0ttt1n1._y to pa1t1 .... 1patv Ln t .. c __ , J,c .ll 1::- .... ause lt 11 .. vo\e _rnore spt.cua._i,e !LS __ t .. a1_. t1t; company \,ant1::-C tc 
take on given its financial resources at the time, and participatio11 i11 tl1e bid "\Arould lin1it Ec]10Star' s ability vvith 
respect to other potential strategic investn1ents. (Ra:y11er Dep. 25: 17-26:3; 26: 18-27:9.) 

20 L\ ' b t1 !\;1" • ., dl- , 1i'" . , ~ 11. ·I- I-I -- " i 1· '.'.> ·•<f."" -1 ~ ·- ·th"1" •<. - DIC'I-I -- " ' ' ' - ""-1 -- T •t]. ' - -~·-"' t ... 1 , s o .11 ! ~r. tJOO .Ja'"' n anu iv _r" __ o\v art .est_._ lvl , at . __ a _ tdne, __ 0 \v as consurnvl \v l 1 a pc ttJl La_ 
acquisition of Sprint and C'.lea:tvvire, and tbe DISI-I l3oard could not focus on a potential acquisition of l_,ightSquared, 

. T j· ,..,.• ·- T.(-.; ''-""•)I- • "1: ·7::}.·llo' - . '! • .( ~ t '\3- '.• ·• 1i"' ~, l:'i.~ •, <'. ' :0 li""ll -.; .... ~ r-; ' ... . <'""Ii"'". ·7.r i·- r.:\1i"' \ '.F' 11 .. , I -S, 1 . - f; ' . . h 1 - . - . . . ·px ~ ·;· 6 ,., . "' db N - D - - ~ 4 2 ~ \\' _.t1..;ll \vdS a . u.r lOV. l.l p.r1or1t.} L hlH .__ ;.l, otner tv.1 0 p0t1::-HLldl acq ... dsh10H:'l. ( ·' u l 'I (tJOO -.a_._n - e\ ctua - vp./ _)~ .. - ,J, 

88:5·-10? 88:14--20, 95:20-·24, 104:9-12~ 123:13-·20; I-Io\va.rd Dep.176:11 .. 177:2? 177:25 .. 178:10; Ja:n. 17 Tr. (C'.u11en) 
102:8-·103:4, 121:15-20.) 
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(i) re,.rie\:V' and e'.raluate a pote11tial bid (i11cluding any i1otential cont1icts of ii1terest) ai1d engage 

ii1 discussions and/or negotiations; (ii) negotiate definiti,,re agree1nents 'lvith the parties 

concerning tl1e tenns an_d Ct):11ditior1s ()f th_e p(ltential bi(l; an(l (iii) (leterrni:ne \vl1etl1er sucl1 te11:r1s 

ar1d cr)nditio11s are fair tr) I)ISJ-I. (JlX()768 (1~1ovvard Nevarla i\ffitiav'it) ilil 8-1(); JlX()4~)1 at 

DISH ____ :NY-000000002-4.) 'I'l1e Board formall)1 resolved tl1at tl1e Special Comn1ittee's authority 

\JY'OUlcl expire Ollly upo11 the Special c()lTilnittee' s ''cletenninatio11~ ill its sole and absolute 

(liscretior1, as set _forth ir1 its Yvritten_ r1otice to tl1e Cl1airn1a11 of t11e Bc)ard of Direct()rs~' as lon_g as 

a l)id ft1r L,igl1tSc11tared rernai11ed v-iabie. (PX04~) 1 at l)J SI-l_NY()000()()(){)()5 .) 

I~~ l\lr ~ 11:rgen l\llakes a ';>Personal'" Bifl 1"'hat Sets the J?loor and 11=r~sures Ile \Viii 
Be Repaid ira Ftill 

136. Witht1ut co11s11lti11g the r1e-\vly-ft1rrned Special (~~01111nittee, or1 l\,1a)' 15~ 2()13, l\,1r. 

E.rgen sul.,1nitted an u11solicited l1id for Ligl1tSquared Lil's spectrt1n1 assets for $2 billio11 (the 

"LB.LL\.C Bi(l'~). (PX0768 (Ho\var(l Ne\rada Affida\1it) i114; PX0504; PX0513; Jan. 13 Tr. (Ergen) 

80: 11-19 .) I_ .. B/-\_C di(l tl(lt exist at the tirne th_e ()ffer \\ras rna(ie ar1d \\ras tl(lt forrn_e(l u11til t\vo 

v1/eelcs later, f)n l\/Ia;1 28, ?013. (PX0837-838; Jan. 13 .-rr. (t~rgen) 191:8-19?:25.)21 

13 7. 'I'he LBi\C Bid ex1.,ressly stated tl1e bu)1er of the Ligl1tSq11ared assets vvould lie 

~'o\v11e(l b)r one or 1nore of Charles Ergen, afliliatecl co1npanies ai1(l/or other tl1ird parties.'' 

(PX0504 at Gfl_I;2_00450.) /-\_s detaiJe(l ir1 tl1e Ergen Presentatior1~ J\/lr. Erger1 priced the bid at 

$? -billir)n, approxi1natel)1 tl1e tr)tal a1no11nt of tl1e t1utstanding LJ) I)e-bt, 111 \v-hat he cl1aracterizet1 

as an effort to induce serio11s consideratio11 b)1 Ligl1tSquared's L1) Debt creditors. (IlX0504; 

PX0867.) 
·' 

2 l .At the ti1ne ljgl1tSql1ared received t11e bid~ it 11ad 11ot been fonna11y disclosed that ~llr. Ergcn \:Vas behind 
the Sps() I P D"'1Jt P'"r ~h·:-i ~, -.c (J·:-in 16 Tr rp.~·1 ~- '"'!J1"') r.)9· ?2-2"' 11 ·'"" Li-7? -? ) ~ _ ... ... _.- _ ,~, _. t-~ l_; i~st~· ~'... _.. L..._ f' • f' , a Cl, ,~, / \ '. f' ....... ~.J :!' , • L t ....... " ....... "_, 
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l ,.., 8 
1 j .. i\ key feat11re of the L.B;\C Bid, \\1hich \Vas non~l.,inding and ex11ired on iv1ay 31 ~ 

2013, \\i'as LB.i\C's apparent "·v·.rillingness to fund tl1e Purcl1ase Prices, 011 a i1on-refundable 

basis," prit)r to receipt ()f FC~C: ar1d Indust1·y' (~ar1ada aJJprovals arid a11tborizations. (Ja11" 13 Tr. 

(l~rge11) 80:?0-81: 7; J>X()504.) 'J'l1e $? ·billir)n bid ·\.vt11dti l1a-,/e enal1led iv1r. l~rge11 tr) l1e paid in 

full on his LJ} Debt in,1estrnent and receive $140 i11illio11 in profit as well as '"significant" interest. 

(Ja11. 13 Tr. (Erge11) 132:20-133:6~ 134:6-15~ 233:20-234:7.) 

139. \\Fhen. asl(ed \vh.at \VOt1l(l l1ave l1appe11e(l if tl1e DISII Board ba(l \vishecl t() offer a 

lt1\\1er price tl1a11 J\r1r. E~rgen's, ~lr. !~.rgen stated tl1at "[a]ll tl1e)1 needed tt1 sayT v1.ras~ (~l1arlie, rlt1n't 

do it.~~ (Ja11. 13 'J'r. (Erge11) 207: 18-20.) 

140, J\1lr, Erg en's testi1no11y that he \\1as prepare(! to proceed \vith tl1e LBA C Bid as a 

''perS()llal i11vestn1er1t~' \vas 11ot creclible. (Ja11. 13 Tr. (Erge11) 245: 1·7-247: 9,) /.\t tl1e tirne of t11e 

I_ .. !31\C: J3id, iv1r. l~rge11 did lll)t l1av·e ar1y financi11g agreen1e11ts lineti ·up ·\.vith investt1rs anrl l1ad not 

eve11 received a tem1 sheet related to a possible financi11g of the '"acql1isitio11." He did not 

recei,,re as i11ucl1 as a draft term sheet until July 18, 2013 - t'lV() months after 11is bid 'lvould have 

expired. (Ja11. 13 Tr. (Erge11) 185:20-186:7~ 193:15-25, 195:23-196:13; DX285.) Ev'et1 tl1en, 

l1nder tl1e ter111 sl1eet, l\,1r. E~rge11 ·\.vt11dti l1a-,le hat1 to prt1v·ide Ov'er a l1illion dollars in casl1. (Ja11. 

13 'I'r. (Ergen) 87:3-88:20.) 'I'o o·btain tl1at ainou11t of cash, JV1r. Erge11 testified tl1at he \vould 

have use(l $300-$500 n1illion ()fhis persc)11al liquid cash at1(l borro\\1ed tl1e rest against his 

EcboStar stock. (Jan. 13 Tr. (Ergen) 88:21-89: 1.) 

141. On or about i\1ay 17~ 2013~ tl1e S11ecial Co1nrnittee set out to ei1gage independent 

counsel a11c.l independent fi11a11cia1 ac.lvisors~ as autl1orized by' the resolutic)11s of the DISH Board .. 

(PX0910; P.X0534; PX0491 at DISI-l_NY000000004; P.X0768 (I·fc)\vard Nev'a(la .Af11(la,.rit) ii 11.) 

\\Fhen ~lr. !~rgen learned tl1at tl1e Special c:l)illnlittee \?V'ished to e11gage Cl)llllSel, l1e \Vas t1pposet1 
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to tl1e idea, e1nailing "[ \\1]l1}T \vo11ld \:V'e have special co1nmittee cou11seL Y-011 are \\1ay al1ead of 

)'Our skis here." (DX188,) ,LL\_s a result, the Special Con1n1ittee, follo·v·.ri11g J\1lr. Ergen's direction, 

delaye(l th_e er1gagerne:nt of i11(lepe11(le11t advisors. (P_X0768 (I-foyva1li Nev'a(la _Afiidavit) ~rir 22~ 

25, 26.) i\.t a JV1ay 31, 2()13 ineeti11g, 1\/Ir. J~.rger1 s-uggested that the Special (~01111nittee sho-uld 

dela)1 engagi11g its fina11cial ad,1isor~ as~ in Nlr. E.rgen~s vie~', tl1ere \\1ould "-be little acti,1ity~ if 

an;1, in tl1e con1i11g \\reeks" regarding a LightSquared transaction. (PX0768 (Ho\\1ard Nev·ad.a 

Affidav·it) ir 25 .) Perella \Veinberg ( 6 'f_~~CE"), tl1e fi11ar1cial advisor to tl1e Special (~on:1n1ittee~ \vas 

l1lti1natel)1 retaine(l on Jttne 28, 2() 13~ after the Sprint ar1d c:learvvire deals 11ad failed t() })fOCeed. 

(i.5ee DX0224 (e111ail fro111 (Jary Ho\\1ard to DISH Board); PX07()8 (Ho\\1ard -Nevada i\ffidav'it) ir 

33.)22 
' 

142. After delayi11g tl1e reter1tion t)f its professit)11als and l(eepi11g the cornrnittee in 

v1.rhat J\r1r. 1~1ovvard later described as a '"hl)itiing pattern," 1\/Ir. J~.rger1 s-uddenly reversed co11rse i11 

earl)1 Jul)1, urgi11g the Special t-::on1111ittee to complete its evall1ation quicJ~:ly and n1ake a 

recomn1e11(lation to the DISH Boar~J. (PX0768 at ii 34.) 

143. Accc)rdir1g to its rn_en:1bers~ th_e Special (~on:1n1ittee di(l 11t)t h_ave dt)cu1r1er1ts 

detailing l\,1r. I~rgen~s t1\\111ership l)f L,ig-htSq-uared debt and preferred stock otl1er than -\vhat ~lr. 

E.rgen presented to tl1e Board in i\1a)1 . (Ho\vard Dep. 7():8~15.) Follo\:v'i11g that meeting, the 

Special Co1nmittee rec.1ueste(l tl1at I\1r. Ergen pro·vide tl1e Co1111nittee Y\rith inforrnatic)11 regarding 

SPS()'s trades. (PX076'7 (C1t)odbarn_ Nevada Dep") 92:23-93:1; Jan_. 13 Tr. (Ergen) 82:18-83:13.) 

'I'l1e Special C:l)rnn1ittee made repeated rec11tests fi.1r s-uch inft1rrnatit1n frt1m J\.1Ir. I~.rgen. 

22 In addition to PvVP? the Special C~o1n1nittee also retai~ned c:adv.Talader5 \'licke:rsham '-~· Taft I_,I_,p as counsel. 
(Jan. 13 Tr. (Ergen) 82: l-·8; 85:9--21; I-Io\;vard Dep. 190:8--13; DX224; DX255") 
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144. 011 Ju11e 2, 2013, the Special Committee agai11 requested infor1nation regarding 

further details of the bank debt and lJref erred stock purchases 1v1r. Er gen i11ade througl1 SPSO, 

(DX213; Ilt)v·vard Dep. 143: 15-144:24.) As ()f Ju11e 5, 2013~ the (~()rr11:r1ittee sti1111a(l r1c)t received 

tl1e sc.hetitde of l\1r. l~rge11 's trades. (I)X2 l 9; PX()7{)7 ((~it1r)dbam Nevada !)ep.) 1?8:?5-129:12.) 

145. 'I'he Ju11e 17, 2013 n1eeting n1i11utes make it clear tl1at t11e Special C~o1111nittee was 

still loc)ki11g fc)r infc)r111ation relating to JV1r. Ergen' s trades: "Tl1e Co1111nittee discussecl t11e need. 

for a(l(litional ir1f()rn1ation frorn J\/lr. Erger1 regardin.g h.is acq L1isitior1 of I.,ightSquared (iebt ar1d/c)r 

preferret1 stock, as \?V'ell as regardi11g the rationale ar1d ·b11si11ess case ft1r an acq·uisitir)n 11;' the 

C~orporatio11 of Ligl1tSquared's L-Band Nlol.,ile Satellite Service Spectrt1n1." (DX238.) 

146. FollcY\ving the June 17 i11eeti11g, t11e S1Jecial Committee se11t I\1r. Erge11 a letter 

requestin.g i1tforn1atior1 regar(li11g l1is trades i11 I"'ightSquared (lebL (DX244; DX238; Jan .. 13 Tr. 

(l~rge11) 83: 14-85:8.) rrhe letter stated that '~[w]e \\10Uld al St) appreciate further detail regarrling 

your relationsl1ip \?V'ith Sou11d Jloi11t Capital I\llanage111ent ai1d its affiliate SI) Special 

Opportunities~ LLC ... as it relates to tl1e Ligl1tSc.1uare(l ()1Jportt1nit}r and your acquisition, 

v·vl1ether directly or i11(lirectly'~ of a11y interests ir1 any clain1s~ loa11 C)1Jligati()llS or 1Jrefen4 ed ec.1uit)r 

sec11rities of L,igl1tSquarer1.~~ (I)X244 at Ci-1~1_1;2_()()()111.) 

14 7. 011 Jlll}r (), 2013, I\llr. HO\?V'ard infor1ned tl1e DISH Board that the Special 

Comn1ittee 11ad ~'no further insight i11tc) the bond purcl1ases n1ade by Cl1arlie's entit;1.'~ (DX224; 

(loo(ibarn Nevada Dep. 165:3-10, 165:16-21") .As of July 21, 2013, t11e Special C:orn.rnittee still 

11ad r1ot receiv·ed tl1e infor1natio11 it requested regarding l\1r. E~rgen 's trades ir1 L,ig-htSq·uared rlebt. 

(PX07()7 (Goodbam :Ne,rada De11.) 208:5~12.) 

148. tv1r. Ho\var(l testified tl1at tl1e S1Jecial Co1nmittee \\i'as ii1terested. in deter1nining 

v·vl1ether there \vas a \\ray that DISl-I couJ(i 11a\re bouglrt I,P Debt 11t)t\vit]1sta11(li11g th.e transfer 
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restrictio11s. (Ho\vard Dep. 204: 14-205: 15 .) iv1r. Ergen ne,rer l".lro,.rided the Special C~o1111nittee 

'lvith the req_t1este(l infonnatiC)11 011 his tra(les, (PX0767 (Goodbar11 Ne\rada Dep.) at 92: 10-93: 15, 

128:16-129:12~ 129:21-130:5; PX_0768 (liovvard Ne\1ada /-\_ffidavit) ,-ri12·7, 28~ 30; PX0605; 

J)X()663; l)X224; PX()654.) J\r1r. (}ootibam testified that J\r1r. E~rgen did not share infor1nation 

regardi11g 11is trades \\1ith the Special t-::on1n1ittee as a ploy to insulate himself fron1 this adversary 

proceeding. (PX0767 (Gc)O(lba1n Nev'a(la Dep.) at 104:23-105:6.) 

149. Upon_ learning of tl1e I_,BA(~ Bid fron:1 r1e\\rs alerts on J\/lay 20 and 21, 2013~23 l\1r, 

1~1ovvard stated tl1at he -\vas s11rprised, as it "",;v,as [l1is] e~x1.,ectatit1n tl1at 1\/Ir. J~.rger1 wol1ld not n1ake 

an)1 Ligl1tSquared l1id vlithout first discussing it \?V'ith tl1e DISH Board ai1d the Special t-::on1n1ittee 

ii1 order to get their ap1Jrov'al~ since any such bid could_ impact DISH's ovv11 strategy' \Tis-a-vis 

I.,igbtSquared. "24 

15(). \\Fhen asl\:ed "\V-hetl1er the Special c:ornrnittee co11sidered prO})OSing tl1at I) ISJ-I 

n1ak:.e a bid for Ligl1tSq11ared's spectr11n1 in a11 an1011nt l1elo\?Vr that of the LB1\.t-:: Bid, I\llr. 

Goodbam stated that tl1e LBAC Bid '~111ade it clifficult socially' to d.o tl1at . , , [b ]ecat1se [Erge11' s] 

put a line ir1 t11e sar1d 011 a bid a11(l \ve ~re part ()fa~ )'C)U l(tl()\V ~ a DISI-1 boar(l ar1d h_e ()\vns a 

\:V'hy it \\1ould be difficult fur DISH to 1nake a bid lo\ver than I\llr. Ergen ~ s bid, :Nir. Goodbam 

explained_ tl1at if I\1r. Erge11 had co1111nitted to a $2 billion bid Y\rith i10 otl1er bicld.er prese11t~ at1(l 

th_e Special (~t)n11r1ittee tJ1er1 bid $1.5 billior1, ]\/lr. Ergen n-iay take G'a big l()SS" on J1is debt 

- xr'" -i -~, ... t :!\ - . ~ " .. :;i "1: ·1·- ; - '" xr'" ::i. ... , , I ·"'' o· :r.·"'" "... ... "... ... ~::\, • . '.;!· , , .- 1i"' - . , °' ·:i. I,(:)\ J\tI I{ - 1 .- ., ., J\I E 1 ., ., 1 b. i l _r, .. en. aru sta.__et t .. tdt llt. v. as not a\. are tllat ,_ l. _,f0 Cll . h'lCi ITh'lCiv a pctsonct. 1c to putc luSv 

l ... ightSqu.ared's assets until J'vlr. Cioodbarn fo1"'1arded to hirn an updated (~harles Schvvab ne\vs alert on l\.1ay 21, 
2013. (l)ee PX0768 (Ho"'1ard Nevada Affidavit) at ,-r 15.) He confirrned that t11e Special (~cnnrnittee bad not been 
advised of and bad not approved of the l .. BA(~ Bid. (!d. at~ 20.) He \Vas concerned that, by rnaking t11e bid~ "'Ivlr. 
Ergen \;\/as narrovving t11e scope and ability of the Special (~0111n1ittee to fully explore alten1ative strategies for DISH 
to pursue "'1ith respect to ljgJ1tSquared~ as \vel1 as to define and/or negotiate J\Ir. Ergen's role \;\/itb respect to DISH's 
strategy.'~ (Id. at ~[ 2 I.) 

24 Id. at ii 15. 
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in,1est1nent and "tl1at does 11ot make a ve1y hapr1)r chai1111an." (1JX0767 (Goodbam :Ne,rada Dep.) 

at 100: 22-101 : 5.) 

151. ()r1 Jul)' 3~ 2013, J\'ir. E,rger1 ser1t tc) l\1essrs. G()()(lbarn~ 1-It)v·vard, and Dav·i(i 

J\'lt1slct1\\1itz, a11 in-ho-use attornev and a Se11ior v· ice President for l)J Sf-I and E~cl10Star. via email 
. J -

(the '"Ergen 'I'rans111ittal E111aiP'), a presentatio11 fur t11e Special Co1nrnittee and the DISH Board. 

(PX0927.) 

Ir1 t11e Ergen. Trar1sn:1ittal En:1ail~ l\1r. Erge11 states, ''This is just a l1igl1 level \/le\v 

t1f ligl1tsq11ared and its potential relation to tiish. Jllease feel free to sl1are vvith the bt1art1 or 

ad,1isors. i\lso~ not 011 here vvould lie the r1ossibility of freeing up at least t\vo of tl1e existi11g 

clbs(l/terrestar satellites t11at cot1l(l possibly be monetized .. n (Id. at DISH_PLAN000003 l 50.) 

Tl1e six-1Jage presentatior1, attacl1ed tt) th.e E,rger1 Tra:nsrnittal Ern.ail, Yvas (lated 

J1dy 8, 2() 13 anti \Vas er1titled '"Strategic lnvestn1e11t ()1.,portt111it)1 --- lo-l3a11d 1\cq1Li sitio11, lol--(~~" 

(the '"Ergen J11ly 8 I)rese11tation"). (1)X0928.) ,_rhe Ergen July 8 I)resentation \\1as deli,rered to 

the Special Con1111ittee ai1(l PvVP, among other recipients~ at a s1Jecial meeting of the DISH 

Board t)J1 J t1ly' 8~ 2013. 

154. 'I'l1e E~rge11 J1dy' 8 llrese11tation 1"rovided, fl)r discl1ssio11 p·urposes in the co11text of 

considering vll1ether DISH would participate in the LBi\C Bid, certain valuation infor111ation 

relati11g to Ligl1tS<.1uarecl' s spectrum as of tl1at d.ate. 

155. lTr1der a line ite1r1 e11titled ~·1n1plied Net Prin:1a11r Asset Value/' tl1e Erge11 Jul)r 8 

Presentatior1 lists a range of v·ai11es of l.,etvv'een $3.341 l1illion ar1d $5 .213 billil)n, -\vitl1 a rni(l-

point of $4.277 'billion~ referring to 1v1r. Erge11's esti1nate oftl1e valt1e of20 iv1Hz of 

LightSquared ~ s spectru1n assets and. its satellites~ exclu(li11g its 101v1Hz ()f loY\rer do·v·.rnli11k 

spectrun:1. 
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lJ11der the heading "'I1nplied S11pplen1ental i\sset -v alt1e," the Erge11 Jt1l}T 8 

Presentatic)11 lists a range of \ralues of betvv'ee11 $1.833 billion ai1(l $3. 783 billion, \vitl1 a 1nid-

pc)ir1t t)f $2 "308 billior1~ for \vh_at it i(ientifies as tl1e total of (i) 5 .0 Ivfl-Iz of ·~Reclairn_ed lJn.l1seable 

[sic] 1\ \VS-4/' (ii) 5.01\/II-lz of "J{eclai111ed Impaired 1\ \'lS-4," an(l (iii) ~'I_.-I3and [)ovvnlinl( 

Sr1ectr11m.'~ lti. at 5 (DISH ___ J)Li\N000003 l l 4). 'I'he In1plied Supr1leme11tal i\sset '\lalue \Vas i\1r. 

Ergen ~ s estimate of (a) tl1e increase in value of DISH' s existi11g spectru1n tl1at vVt)uld flov\l fro1n 

DISI-I's act1l1isitit111 ()f I.,igbtSquared's spectrurn, Yvhicl1 \VOtll(l pennit ur1usable anti irnpaire(l 

llplinl( 1\ \\lS-4 spectrurn to be co11verted to do\vnii11lc and (b) his ra11ge t1f vTalues for 20 l\,1J-Iz of 

L.ightSquared~s do\\1nlink spectrt1n1. 111 other '"'ords~ tl1e supple1nental \ralue of Ligl1tSq11ared's 

assets to DISH \Vas esti1nate(l b)T 1v1r. Erge11 to be betvveen $1, 833 billic)11 and $3. 783 billion. 

c:on1bi:ne(l Yvitl1 t11e Irn_plied Net Prin1ary' Asset \Talue ()f $3.341 billion t() $5.213 

l1illion, the tr)tal vTalue t1f L,igl1tSc11tared' s assets in!) ISI-I' s hands (the ~-~:~Q!11l?iI1~9.:.J.m.nJi~9.:-~N~t. 

1)rima1:y a11d St1.Qp_le1nental Asset \l alue") was estin1ated liy' I\llr. Ergen to be liet\vee11 $5 .174 

billic)11 and $8.996 billio11, vvith a n1i(lpoi11t of $7.085 billion. 

158. 011 ()f about Jl1ly 21~ 2013~ P\VP provided t\vo reports tc) t11e DISf1 B()ard - a 

nine-page prese11tatio11 entitled ~'Prl)ject I)iscus Sl1n1111ary C:o11cl11sio11s/~ (lated J-ul)1 21, 2013 and 

a 69-page Jly\lIJ doct1n1e11t, dated July 2013~ entitled "'Ilroject Discus Disct1ssio111vlaterials~' (the 

"PWP Re_gort"), (PX0929; PX0930,) I11 a section ca1Jtioned "Illustrativ'e Value of DISH's Use 

(~ases Related to I.iigl1tSquared/' the P\VP R_eport CC)Jlcludes, -~Tl1e cun1ulative \7alue of tl1e 

ili11strati-,/e l1se cases that levTerage the I_,ightSq-uared LJ) acq-uisitil)n is estimated to l1e $4.4-

$13.3bn.~' (Id. at 39 (DISH ___ IJLAN135).) 'I'he I)\,J]J l~eport also recites that "In J11ne 2013~ 

[SPSO] joi11ed the i-\d_ Hoe Secure(l Group to pre·vent termi11ation of LightSc1uare(l LP's 

obligation_s of tl1e Exclusi \/ity stipl1latiori." (PX930 at 66 (DISf1SC~_PI;_ANOOOOO 162).) 
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159. 011 July 21, 2013, the Special C~o1n1nittee presented its co11clusio11s to the DISH 

Board.~ recon1n1e11(li11g that DISH pursue the LBi\C Bid. for $2.2 billion, subject tc) five express 

conditit111s, f(lur ()f \\rl1icl1 in1plicated f11rth.er revievv anti (lecisior1 rnaki11g b)r the Special 

c:on1111ittee: 

(i) that an)1 n1aterial cl1a11ges to the tern1s of the liid and/or i\Il i\ \\1ould be s11bj ect to 
tJ1e rev'ie\v ar1d approval (lf th.e (~t)n11r1ittee; 

(ii) that [)JS1~1 \?V'011id acc11tire 011e httndred perce11t t1f I_.]31\C:~ to tl1e exclusion of 
Echo Star; 

(iii) tJ1at tl1e (:ornn1ittee an.d its legal a11d fir1ar1cial a(iv'lSOfS YVOuJd re1r1ain itlVlllved iil 
all negotiations regardi11g the i1roposed tra11saction going f orn'ard; 

(i,l) that the Conunittee "'1ould revie\\/ and appro,le tl1e ter111s ()f the ac<.1uisition by 
l)ISJ-I of I'vlr. I~rgen~s interest in lol31\C:; at1d 

(\1) tl1at tl1e Committee expressly reserved the rigl1t to ol.,tain all of the requested 
in.fonnati(lil regardin.g J\'ir. E,rger1's acquisition (lf debt ar1d/c)r oth.er securities 
issuecl by LightSquared as \\1ell as tl1e right to e\raluate potential C()11Jorate 
oppl1rt11nity iss11es. 

(I)X071t) at GH ___ .L2 ____ 000973~74; IJX0768 at~! 47.) 

160. I1nmecliately' after the Special Con1n1ittee d.eli\1ered its conditional appro\1al ()f the 

I.1BAC: Bid~ tl1e DISI-I Board disban.ded tJ1e S1Jecial C:orn_n1ittee \vitl1c)ut giv'i11g ar1y a(iv'ance 

i1otice to tl1e s1.,ecial c:ornmittee. {)tl1er than J\rlessrs. I-fl)Ward an(l (ioodl.,a111, \Vllo abstained, tl1e 

Board's \1ote vvas 11nanin1ot1s (1JX0768 (Ho\vard -Nevada 1\ffida,.rit) ir~l 49~52; DX400), 

nc)t\i\i'ithsta11ding that (i) the co11c.iitions set forth in tl1e Special Co1nmittee's conditio11al ap1Jroval 

l1a(l tl(lt bee11 satisfie(i (P_X0736) a11(l (ii) tl1e resol11tit111s creati:ng t11e Special c:on1n:1ittee alJoyve(l 

disbar1d1nent only upo11 the Special (~on1111ittee~s decisil1n, -\vitl1 tl1e bid re1naining viable. 

(I)X0491 at DISH ___ .N-Y0000000005 .) 
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1()1. i\fter tl1e Special Committee vlas dis-ba11ded~ on July 22~ 2013, DISH agreed to 

buy· LBAC from J\/lr. Ergen for a dollar~ 'lvithout the Special Con1n1ittee rev'ie\\/i11g the terms of 

th_e act1tdsitit111 agreen1e11t. (liovvard Dep. 315:10-316:3; Ja11" 13 Tr. (Erge11) 195:6-8.) 

1 {)2. ()11 Jt1ly 23, 2()] 3, l)JSf-1 anr101111ced its ir1tentio11 tt1 bid thro-ugl1 I_,ti1\C: for 

Ligl1tSquared~ s sr1ectn1m for $2.2 billion (tl1e '"DISH/LBA(-:: Bid'~). i\1r. Ho\vard learned of the 

bid tl1rough tl1e "'lvires" ai1(l did not e·ven kno\v \vhetl1er tl1e bid_ \\1as sub1nitted b;1 DISH or by 

J\'ir. E,rgerL (PX_0725 .) On_ JuJy 24~ 2013~ tl1e Special C:ornn:1ittee \\rrote a letter tc) t11e DISf1 

Eioard expressi11g its s11rprise at its disban(lrne11t an(l 11t1tir1g that the fiv-e co11diti()ns rernai11ed 

u11satisfied. (I)X0736.) On July 25, 2013, Nlr. Hovlard resig11ed from the DISH Board, an action 

taken so su(l(le11l)r that DISH risked delisti11g fro1n tl1e N.LL\.SDAQ. (PX07 46; see {!lso PX07 41; 

1{)3. ()11Jt1ly23, 2()13, l)JSf-1 anr101111ced that it ha(l exec11ted a J>lan Sttpport 

i\greement (the "'I)S1\.~'), pt1rsua11t to vll1icl1 LBA(-:: \vo11ld act as the stalking 11orse -bidder for the 

i-\cl Hoe Secured Group's plan of reorganization (the "A(l Hoe Secured Grc)U,Q Pla11"). (Jan. 13 

Tr. (Erge11) 195:6-12; PX0'730") Tl1ere \Vas no (locun:1e1rt su1Jrr1itted into evTi(ience reflecting tJ1e 

invTt1l11.ren1e11t ()f tl1e Special c:()rnn1ittee in (i) the negotiatit1n anti doc-u111entatio11 of 01s1~1~s 

r1urcl1ase of LBi\(-:: fro1n i\1r. Erge11 or (ii) the negotiation of doct1n1e11ts that \vere critical to the 

Ligl1tSc.1uare(l ac<.1uisitio11 - the PS~A.. and tl1e i\sset Purchase Agreen1e11t (the ~'APA"). 1v1r, 

liovvard stated that n_eitl1er tJ1e Special Cornrnittee tl()f its advisors \\rere ever asked tt) participate 

ir1 negt1tiati()ns with tl1e i\.d E~loc Secured (}ro11p, an(l 11either the Special C:t1n1n1ittee nt1r its 

cot1nsel 11ad been involved ii111egotiating the 1\.P 1\.. (I)X0768 (Ho\vard N-evada Affida,1it) at ilii 

42~ 46.) 
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1 ()4. ,_rhe 1\.1} 1\., ii1corporated by reference into tl1e PSA, co11tained a broad release for 

all clai111s against J\/lr. Ergen, DISH~ EchoStar, and SPSO (an e11tity1 \\1hich 1Jt1rporte(lly has no 

ties ()r relatior1sl1ip Yvitl1 DISl-I). (PX0823 § 7.6; PX0841 at 11, 11.9, 70~ 88; 17 (~.F.R. § 240.12b-

2.) 

\ill~ [,ightSquared as a Strategic Ir~vest1ner1t for DI Sil 

A.. DISH and Ecl1<)Star"s Pri<)r _,_t\cquisitio11s <)f Spectr111n Assets 

165, DISH' s strategic goals includ.e participation in tl1e \vireless space at1(l conten1plate 

th.e 11eed _for a great (ieal of spectrun:1. (Ja11, 13 Tr. (Erge11) 26: 18-20~ 96: 18-98: 22, 100:25-

1()1:4.) ~lr. I~rgen testifiet1 tl1at spectru1n is a iirnited resol1rce tl1at Cl1rrentl)1 s·uffers frt1n1 a 

shortage~ Vlith tl1e an1ot1nt of data flo~'ing 0"\1er a\railal1le spectrt1n1 doul1ling e\rery )rear. (Jan. 13 

Tr. (Ergen) 47:3-48: 10, 96:5-14; PX0747 at SPS0-00012492.) 1\rfr, Falcone concurred 'lvith J\/lr. 

Erge11's \/leYv ()f spectrurn, referring t() \l\rireless spectruxn_ as "beacl1front lJroperty," (Jari. 16 Tr. 

(f:alCl)ne) 15: 17-16: 1 ). 

1 (){). DISH and EchoStar have for years been atte1npting to acqt1ire, or inerge \vitl1~ 

numerous spectrt1m-0Y\r11i11g companies~ inclu(li11g actt1al a11c.i potential tra11sactions in,lol~-,ling 

DBSD, TerreStar Net\vorks ("I~II~St!!I"), Sirius X-1\1 liol(li11gs, Irie., Clear\vire (~()Ip,, Sprint 

C:orp., a11d 1111narsat plc. (Jar1. 13 rrr. (I~.rger1) 95:6-9{):4~ 1()1:5-1()3:5, 105:11-1()8:1().) 

167. DISH and EchoStar 11a,re a histo11r of purchasing distressed or discounted del1t of 

their targets as a ste1J to\var(l an e~lentual ac<.1uisitio11, i11cluding acc.1uiri11g a blc)cking position ii1 

(listressed satellite con:ipa11ies in_ ba11kruptcy, sucl1 as DBSD a11d TerreStar, en_abli11g then1 to 

acql1ire the ct1mpanies' spectru111 assets at a disco11nt. (Ja.11. 13 'J'r. (E~rgen) 1 ()():25-1()3:9; Ja.11. 1 () 

'I'r. (Kiser) 108:21-109:(), 106:24-107:3; Ho~'ard Der1. 285:15-24.) 

168. 111 DISH's acquisition of TerreStar throt1gh ba11kruptcy~ rv1r. Erge11 and. DISH 

en1ploye(l a tl1ree-step strategy, First~ Ecl10Star 1Jecan1e the largest secured credit()r of TerreStar 
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and the second-liiggest sl1arel1older i11 the i1are11t~ 'J\3rreStar t-::orp. (IJXOO 12 (Ecl10Star 10-Q Jun. 

30~ 2011 at 14).) SecC)ll(l, DISH beca1ne tl1e ultimate purchaser ofTerreStar as a stalki11g horse 

bidder, repa)1in_g Ecll()Star in_ full. (DX_008 (DISl-I 8-K_ J11n. 16, 2011 at 2).) Tl1ir(l, DISI-r e:ntered 

ir1to a p-urcl1ase agreernent v1/itl1 ~rerreStar \v-hereby l)otl1 the debt-b-uyer (E~cl1t1Star) a11d the 

acquirer (DISH) ol.,tained l.,road releases that enst1red E.choStar~s clai1ns \vo11ld l1e paid in ft1ll. 

(Ja11. 13 Tr. (Erge11) 105:14-17; PXOOll at 1, 5, 911.4, 61,) 

169. DISf1's acquisitior1 of DBSD tl1ro11gl1 tl1e ban1(fUJJtC)' process, ir1 \\rl1icl1 l\1r. Erge11 

was also intirnately- i11\'t1l·ved, ei111)loyed a si1niiar strategyT. (Jan. 13 'l'r. (E~rgen) 1()6:7-10 .) [)] SE~I 

acquired a -block:.i11g position i11 DBSD's first lien delit and atte11111ted to acq11ire a l1locking 

position in DBSD' s second_ lien (lebt to facilitate its acc.1uisitic)11. (Ja11. 13 Tr. (Erge11) 104:4-10, 

105: 11-13~ 106:2-1 O; PX0831 (In re D_B/'31J _f\fort/1 A1nericcl, Inc.~ 634 F.3d 79, 104 (2(1 (~ir. 2011) 

(~'!) ISI-1 pl1rcl1aset1 the clai111s as \1otes it ct11dt1 use as le\'ers to bend tl1e -bankruptcyT prl)Cess 

to\v-ard its O\:V'n strategic ol1jective of acquiring DBSD~s spect1u1n rights~ not protecting its 

claim~~)); PX0864 (I1i re DBSD 1Vorth Anierica> Inc., 421 B,R. 133~ 136 (Bankr. S.D.N.Y. 2009) 

(t111oti:ng DISI-1 (locun-ier1t statir1g that DISII "believe[(i] tl1ere is a strategic t)pport11nity' to obtair1 

a l)locking pl)Sition ir1 tl1e ?r1d llriorit;1 c:l)nv-ertible Notes an(l co11trol tl1e bankru1)tC)l prl)Cess for 

this potentially strategic asset.~').) Despite the bank1u11tc)1 cot1rt's designati11g DISH's \rotes~ 

DISH ultimatel;1 acquired DBSD' s spectrun1 assets and vvas repai(l in full on its debt l1ol(li11gs. 

(PX0864~ 421 B.R" at 143 ((iesignati11g DISf1's votes).) 

17(). In l\!Iarch 2() 12, !)J SI-I gained control l)f J)I3SD an(l 'I'erreStar~ s spectrurn, r1ov1/ 

kno\vn as i\W-S~4 spectrt1n1~ wl1ich~ as of at least Januar~v 17~ 2014~ DISH had still 11ot deployed. 

(Ja11. 13 Tr. (Erge11) 101:5-14, 147:22-25; Jan. 17 Tr. (Cullen) 111:21-24; DX024; Ja11. 10 Tr. 

,·K.. ... 10(),... 'J J 1-7 T· --c ]l ) 1 ·"'9 '"'I 9 ... ( 1serJ _.: 1-~; an_. _ _ r. ( u -· e11 __ J~ :L- .) 
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I~~ l\lr~ E:rgen"s <~:onsideration of ]_,igl1tSquared's Spectru111 .Assets 

171. :Nir. Ergen testifie(l that in 2011, 11e considerecl, for at least a seco11d ti111e, a DISH 

in·vestment in Ligl1tSc1uare(l,25 (Jan. 13 Tr, (Ergen) 109:3-9.) rv1r. Erge11 belie·ved tl1at 

I_,igJ1tSc.1t1ared Yvas "very sirn.ilar" L() DBSD ar1d TerreStar - Ct)n1})a11ies DISli l1ad recer1tly 

acql1ired ---· ancl that its spectr11n1 '~Cl)11ld fit vvitl1 the e~xisting spectr1Ln1 [that !) ISI-1 ovvns] in tl1e 

l ~'26 /J' ·1 3 'I' (E' ")""" ) 109·10- 1 () 111·.::;_16· -0 X747) ong-term. ( an. 1 . r. rgvn., . 1 ., ·- , .r .. l . , • 

172. I11 order for DISH to operate a terrestrial \\Tireless net\\1ork~ it i1eeds u1Jlink 

,...,..., 

S})ectrtixn. tc) pair Y\.ritl1 its dt)v·vr11in1( spectrun1; because I.,igbtSquared l1as clea11 UJJlink spectrun1~ L' 

tl1is creates a r1at11ral synerg;1. (Jan. 9 'l'r. (S1nith) 125:4-21.) L,lgl1tSquared's I_,-fiand spectrt1n1 

is a '~natural i1airing~~ for DISH, given tl1at Ligl1tSqt1are(l's t1pli11i.~: spectru1n is ~'safe to use as 

uplink spectrun1.'~ (Ja11. 9 Tr. (Smith) 114:22-126:2,) LightSquared~s s1Jectrum cot1l(l be 

re})Llrposed as t1pli11k-only spectrun1 anti })aired vv1tb tl1e spectrun1 DISli act111ired Yvitl1 TerreStar 

and I)f~SJ)~ \v-hicl1 can l".le con'verted tl) dovvr11ink28 
--- tl1ereby- av't1idi11g k11ovvr1 interference 

25 
• - '\ • T " "::-:.,.- • I 1:\.- ·:' :'.1·:' . , .... t ' 'l• · > 'r ) [":Jo._ '\ _ yf.:\ >t _ - 1i ' 8 " •)I- ::"'.;, 'I _ - _ ,-., ::1 I I ""Ii"'" 1' ' '\ ' ' '! '! _ •r · JVI 1. E ., S . 1 _, b . t 1 . 1 . h. S i ' 1 Sk T . a1 .. y yt;a!S 1;;.a. H.: .• ~ _ _;\ .. JC),_ .a:t 1dU ven 11 .. e .. vso.-el .._n Jg .. L quuSt;C S pret evt.SSO .. con .. pa_n.}, _ .} _ er1ct, prior 

- ·:i.· • , .-P • -.. ,. ; , ·, P 'I - 3-.. t .- ,. "°' ·"'' o· ::1 \ c / -s. . , " " • , • ·y : ·:i. ,...... · P ~ ... • • • JI b . ' . •'J ·1 ~ T . E - 1 ·11 "1l ~ 1 ·1 A 9 J "i 6 T ;'F ·1 ) ·1 ,. "i 2 ] 6 ·• 1 ) to . ut . lHi:,v! S 0 .VTI Lff\ vSLtnt.110.-. ( al .. , . .. _ .L ( _,f 0 t.t11 . _ .. ... J - ...•• , > , a:n . .._ _ . _.. (_ u. 1,,;0l1v ~ _ ~· . .._ ..... _ . l _ , , 

26 1V1r, Ergen recogr1ized tl1e valtte in Lig11tSquared's spectrtun, testifying that it is ~·great collateral.' 5 (Jari. 13 
T (E -. 214 2 -· 2 ·1 ,. 9 -. I I 1 I)I SI I b "bl d. 1 h ., I P IJ b l . 1 . . d 1 · 1 .,. ro "'l"'ii' • "' ~... ' - ........ - - ::.i,pl; • e 1·0 . "lfe -;,,f \T Dli'"llfC 'lr-;(.:\ t'J"' . "' t \"X' ]' c 1 ··o·n"1"l*"li'"ll1" '.'.> - 1 'C'Olll;tc. -J.. , , . 0 C -'l .. _ • ,..J- , . ~·. ·l al . _ ~ t;v -' a _ - . . Co.- J : ... L .. c :'.'iv l t . -• . . t; , rv. -' _ '-· _ l:'.'l -. t.d -l- l .S . -' vl 
notes supported by oversecured collateral, it \vould have :realized the sa:n1e econon1ic benefits as 11r. Ergen. (Id. 
21 , ] '1 ] 'I 21' 2-· 2·1 ·- 8 l P'T058'-· . • _ :.. : . J - . , ~ .. _ :.. : , ) - , _ o: ; see a so . .1\. I . ) 

1'he i:nterference issues raised before the I,'CC'. relate prirr1aril y to LightSc1uared' s dov~r11lin.1<_ spectrtun. . .._ ... 

'"l 8 
,_ Atler DISH acquired 40 1v1Hz of i\ \\7S-4 spectru1n fron1 DBSD and 1'erreStar, it applied for a 'v·vaiver of the 
A1'(~ requirement, vvhich "·vould allov.,r DISH to build out a terresnial-011ly \vireless 11et\vork. ln L1ecen1ber of 2012, 
tl1e I··(~(~ issued a decisio11 that authorized DISH to use its A WS-4 spectrtun 011 a standalo11e te1Testrial basis. 
Ho\vever, t11e J1(~(~'s authorizatio11 can1e vvitl1 a restriction: because DISH's 1\\.YS-4 uplink spectrtun is iJn1nediately 
ad1· ace11t to dovvnlink H-block snectrum - and t11e nresence of uplink and dovvnlink spectrun1 in11nediatelv ad-i a cent - _),__ _),__ .. .,,. :J 

to one anotl1er results in interference betvvee11 the bands - t11ere \Vas a need for a "guard ba11(.f' or trm1sition zone, iJ1 
bet\veen tl1e two spectru1n bands. Accordingl)', tl1e I1'(~(~ imposed strict po\ver lin1itations of 51n \.Y EIRI3 0111nobile 
transrnissions at 2000-20051V111z ar1d a require1nent that DIS!-! accept all interference i1(J\;ving fro1n tl1e I-I-block ir1to 
tl1is 5 JVI!Iz of DISI-I's J-\ \\lS-4 spectru..:rn. 'This requirerr1er1t 1near1t t11at 5 J\!Il-Iz of DISlI 9 s acquired spectrutn beca1ne 
largely ur1usable~ and DIS!-! only 11as 35 ?v11Iz usable spectru.rr1 of tl1e 40 1V1I-Iz that it acquired frorn DBS11 and 
'rerreStar. 'ro rnaxilnize the ftlll value of t11e 40IvII-Iz of its ne\vly acquired J\-VlS-4 spectrurn~ DIS!! \Vottld 11ave to 
convert all of t11e .t\ \VS-4 spectru..:rn to dovvnlir1k: speciTurr1 (vv-11ich it requested ir1 Septe1nber 2013 a:nd obtair1ed 
approval for i:n 11ecerr1ber 2013) and fu1d tlplirtl.;, spectru.rr1 else'vvhere. (DX411 (October 21 ~ 2013 DISI-I letter 
stunrr1arizing 1neetir1gs requestir1g vv-aiver frorn F'CC); DX339 (Decerr1ber 20~ 2013 F'CC order granting '\iVaiver).) 
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r1ro'ble1ns Vlith tl1e uplink portio11 of that sr1ectr11m. (1)X0154; I)XOl 95; Ja11. 13 'J'r. (Erge11) 

151:18-25.) 

1
,...,,, 
J.) ! • I_,ig]:rtSc.1t1are(l l1as sig11ifica11t blocl(s of usable u1Jlink spectrun1. I11(leed~ 

I_.-ightSql1ared is presently', ant111as l)een ft1r st1me tin1e, tl1e t1niy' significant st11trce of availa-bie 

11pli11k spectru1n to acquire. (i.5ee l)XOl 95 ("one potentiall:yT logical tecl111ical solution tl1at cot1ld 

combine LightSquared's spectru1n (as upli11ks) 'lvith the Ten·eStar a11c.i DBSD spectr11n1 (if tl1at 

174. ~lr. I~rgen testifiet1that11ad he acquiret1I_.-ightSql1ared,11is plan \\1ould entail '~two 

or three )1ears to clea11 up Ligl1tSquared[ ~ s s11ectrum]~ ~' i. e., obtain tl1e necessaf)1 f'(-::t-:: approvals, 

ai1(l that he believec.i "at the end of tl1e prc)cess~ there Y\ro11l(l be , , . t'lventy· i11egahertz of upli11k 

spectrurn. '~ (Jari. 13 Tr. (E,rger1) 245: 1 '7-246:21.) 

1 '7,.. 
I). --r-he l)J SI-I Special (~01111nittee concl-uded 111 J11ne 2() 13 that the pl1rcl1ase of 

Ligl1tSquared' s sr1ectn1m assets ~',,rould l1e an attracti,re or11101it1nity for tl1e Cor11oration ~ s 

sl1arel1ol(lers~ given that such an acquisition coul(l enhance the 'lalue of the spectru111 already 

ovvr1ed b)' tJ1e Corp()ration.'~ (PX0716 at (]f1_l,2_000972.) DISI-1 a11(l rvir. Ergen \Vere avvare of 

the inherent \1al1te in l.,igl1tSc11tared's spectr1Ln1 and its actt1al antl })Otential S)1t1ergies with I)ISl-I's 

spectru1n. 

176. i-\s set fc)1ih in paragraphs 153-57 supra~ the Ergen July· 8 Presentation vvas 

delivered to tl1e DISI-f Special C:ornn1ittee an_d P\\FP, _fi11a11cial a(ivTisc)r to tl1e DIS I-I Special 

c:on1111ittee~ amt1ng f)ther recipie11ts, at a special meeting t1f tl1e J)ISl-I t1oard t1n J11l:yT 8, 2() 13. 

,_rhe Co1nbined In1plied -Net Jlri111af)1 and Suppleme11tal i\sset Value listed in the prese11tatio11 ---

i, e.~ the estin1ated total \'alue of LightSquared ~ s assets in DISH' s 11a11(ls - \\i'as esti1nate(l by 1v1r. 

Erge11 to be betv-veen $5"1·74 billic)Jl an_d $8.9961Ji1lit111~ vvith_ a n1i(lpoi:nt of $7.085 billion. 
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177. i\1r. Erge11 aci.~:novlledged d11ring a DISH ea1ni11gs call 011 i\t1gust 6, 2013 that 

Ligl1tSc.1uare(l ~ s spectrun1 \\/Ould. be beneficial to DISH: LightSquared is "interesting to [DISH]~' 

because tl1e spectrun:1 ''pote:ntially couJ(i _fit vvith tl1e existir1g s1Jectr11rn tl1at [DISI-l l1as] ir1 lon.g 

term. . . . So p·utting all that spectrurn togetl1er at tl1e sarne tin1e mai11taining tl1e al1ilit;' tt1 l1se tl1e 

satellite for '.roice ai1d data ... n1akes a lot of sense.'' (1}X0747 at SI)S0-00012486.) 

(~.. DISH'S J>urst1it elf Sprint a11(l Clear·vvire 

178. i-\t the sa1ne time that DISH \\i'as ostensibly 1Jt1rsuing the Spri11t and Cleanvire 

transacti()lls~29 J"vir. Ergen. \Vas sirn11ltar1eously purstdn.g I_,ig]:rtSc.1t1are(l~s assets to JJreserv'e 

optio11ality for [)JS 1~1 in case DISI-!' s l1ids for Sprint and c: iear\vire fell tl1rr)11gl1. l\,1r. E~rge11 l1as 

stated publicly that: "I lil-~:e, strategically~ to have a lot of 011tionality and it's easier to n1ake good 

choices \vhen you 11a\'e options." (PX0839 at 7.) Thus~ 11e pursuecl LightSquared as ai1 

alternati\1e _for DISI-1 if the Spri:nt anti C:lear\vire acquisitior1s fell througl1-as tl1e)' t1ltirn.ate1)' di(l" 

(PX0832 (I~rgen Nevarla !)ep.) at 135:?3-136:3 (a J)!Sl-! ·bit1 for I_jg-htSq·uared cordd be a '~i>lan 

B" if potential deal \vitl1 Sprint did not \vork 011t)~ 140:22~ 141 :23 (:Nir. Ergen 111ade tl1e bid for 

I_,iglrtSc.1 t1are(l~ s spectrun:1 to preserve DISI-1 arid EchoStar' s "optionality~' to participate); Jan. 13 

'l'r. (I~rgen) 186:25-187:20 (the bid "opened ·u11 the 011tit1naiit)1 ft1r J)!Sl-! to the e~xtent the;1 lost 

Sprint"); PX0908 at l 0 ("\ve realize [SoftBank is] a fur1nidable competitor ai1d \Ve have to be 

prepare(l to \\1in at1(l \Ve have to be prepared tc) lose~').) 

VIII~ lVIr~ Ergen's i\ssertion That He \Vas lVIal<lng a Personal Investment Is Belied b)1 the 
E'1ide11ce 

179. J\1lr. Ergen's substa11tial purcl1ases of LP Debt are not co11siste11t \vith his 11istorical 

perst1nal i:nv'estn1e1rts. ]\/lr. Ergen l1as a h.istOf)' of irr~./estir1g in lc)\v-risk~ (li\1ersified, lit111id assets 

29 
' • <' 1i''''\ ! f ) . .j ' - 'W- ''- - ' ~ - 'W- -.; .<"lo , _f.:\ ii ' ~ ' 'W- • ~ ' • • 0 ii ' • l:'i. .- ·!lo . -· . ·!lo' :'"_}. ( ll -S, R : 1 0 J 8 '""C·l.~ IJISII 1 1· .. , d b. d. b .. ,~ C" . (DXl).- PXO~'('.) n anua,_.} , •• __ 1 5 . _ ~- .. lllai... e a:n Ul1so h.J.k;;Ci a:n 11011- . Ln u10 .1c1 tor . ll::-a(Wll c, _ ..- . . o, . ..- . Ji~ ~. 

DISI-I ulti1nately \Vithclt·e\V its tender offer on June 26, 2013. (fJX257 .) On .A1.pril 15, 2013, I) I SI-I :n1ade a bid for 
Sprint (DXJ53) but abandoned its bid for Sprint on June 21, 2013" (DX250") 
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--- not i11\resting sulistantially all of his liquid assets ii1 the distressed de-bt of a si11gle co11111a11)r. 

J\1oreo~ler, \vhile J\i1r. Erge11's 'lvilling11ess to pa;1 near par for the clistressed LP Debt is consiste11t 

\vitl1 a plan tc) obtai11 a 1Jlc)cking position_ - and i:ndeed, a rna_jc)rit)' position ~ in t):tlier to acquire 

tl1e l1nderiy'i11g cornpany-~ s11cl11.,urcl1ases are so1newl1at i11co11sistent '~rith a personal investn1e11t 

by a t:yrpical creditor seeJ~:i11g to n1ake a profit 011 distressed del1t by -b11ying lovv a11d selli11g 11igl1. 

A.. SPSO's :Purchases of Ll) Debt \;lere Inc<)nsistent "'1itl1 l\1ro Ergen"s Perso11al 
Past In,rest111e11t Strateg:;r 

180. Bear Creel\: manages i11v'est111ents for l\1r. Erge11 in a tr11st account l\:nO~'ll as the 

Lind.sey Revocable Trust (tl1e ''Trust"), (Roc.id.yr Dep. 18:3-8.) Ordinarily, the Trust - in tl1e 

11arr1es of both_ ~/ir. E,rger1a11d11is \7'.rife~ as co-trustees - C()lltain_s "ab:r1ost all of [J\'ir. Erger1's] 

assets." (Ja11, 13 rl'r. (J~.rge11) 61: 13-21.) '!'}1e ']'rt1st aCCl)llllt is Ct1nservativeiy' rnanagetl, with 111ost 

securities rated~';\" or better, and di,.rersified across ~'[rn]unicipal taxable securities~ [and] 

co1111nercial paper,'~ (RC)(l(l)' Dep. 57:9-58:3, 58:20-22~ 59:6-12; Jan. 13 Tr. (Ergen) 168:4-14.) 

181. J\'ir. E,rger1 h_as nev'er directed Bear (~reek tt) in_vTest i11 distresse(l debt, and Bear 

(:reek has never in\rested n1ore than 5() percent of l\1r. l~rge11' S f11nds in t}1e stt1Cl( of a single 

issuer. (Rodd:yr Dep. 60:20~()1:5.) Indeed, i10 more than te11 perce11t ofl\1r. Erge11's fl1nds co11ld 

be i11vested in an)r single issuer, and tl1e onl;1 c.iistressed debt in\1estment that J\11r. Kiser could_ 

recall ivlr. Erge11 in\1esting i11 Yvas ar1 indirect i11vestn1er1t t]1rt)L1gh_ tl1e portfolit) ()fa 11edge f11nd, 

(}S(), (RodtiyT I)ep. 74:5-13.) J\r1l)fet1'ver, prit1r to investing i11 the I..,P I)el}t~ I'vlr. E~rgen 11ad r1ev·er 

in\1ested his personal fu11ds ii1 a co1npetitor of DISH or a company 11e considered to be a strategic 

opportunity' for DISH~ nor hati 11e previously i1Tv'este(l in spectrun1 assets or bougl1t distresse(l 

debt ir1 a corn.pan-)' tl1at ovvr1ed spectrun1 assets. (Jan_. 10 Tr. (Kiser) 100:2-21; Jari. 13 Tr. (Erger1) 

l ""'2 i· 8 1 "' . .,, 4 1 ,..4 1 •" 1 - ~ ] ? 1 ,.. •" 1 1 i· 4 ) L : - _ .:.. j : . , ) : _ (1- ) ~_, : .... , ) (1 : _ - . . 
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182. \i\Fhe11 it came to LightSqt1ared, ho~'e'\1er, :Nir. Ergen dev'iated fro111 his past 

i11vestn1ent practices~ and it1\rested nearly all of his i1on-DISH/Ech0Star assets - a1Jproxin1ately 

$'700 rnillion - to acquire tl1e I"'P Debt. (Jan. 13 Tr. (Ergen) 170:20-1 '72:9; PX0832 (Erge:n 

Nevatia I)ep.) 1{)5:19-10t1:1(); J>X()859.) 1\si(le fro111 his ()W11ers-hip in DISI-! an(l J~choStar, I\.1Ir. 

Erge11's i11,.restn1e11t i11 LightSquared is li:yr far his largest perso11al ii1vestn1ent. (Jan. 10 'I'r. 

(Kiser) 102: 2-14; J a11, 13 Tr. (Erge11) 15 3: 1 7-21.) Bear Creek's managi11g director testified that 

J\'ir. E,rger1 tra11sferre(i •G1Jrt)babl).r" O\ler $700 n1illi()ll ft()rr1 t11e Trtlst to the Bal I-Iarbc)ur Entities 

an(l SPSC), a11d that I3ear c:reek had never seen 1\/Ir. J~.rge11 pull out tl1at n1l1cl1 rnt1ney- i11 a period 

of 13 months for tl1e benefit of tl1e same beneficiary or lie11eficiaries. (Iloddy Dep. 95: 1()~9t):(); 

see ctlso PX0814 at BC001351-68; PX0811 at BC00428-497; PX0809; Jan. 13 Tr. (Ergen) 

169:4-170:19.)30 

183. i\ccording to I'vlr. E~rgen, if tl1e Ad 1~1oc Sec11red (iro-up Plan -hat1 l)een confirn1ed 

per the proposed schedule~ he vvould not 0111)1 ha,re l.,een re11aid i11 full~ but 11e ~rot1ld ha,1e 

recei,,red approximately· $150 i11illio11 in profit plus a "sig11ificanC' an1ot1nt in ii1terest. (Jan. 13 

Tr. (Erge11) 132:22-133:6~ 134:6-15, 233:20-234:·7.) 

184. :Nlr. I~rgen testifiet1 tl1at althl)11gl1 -he \vitl1drev1/ $7()() 111i]Jio11 fro1n a family tr1tst~ 11e 

i1e,1er i11formed his ~rife --- a co-trt1stee of tl1e 'I'r11st --- that 11e had used the 111011e;' to inv'est in the 

LP Debt, (Jan. 13 Tr, (Ergen) 120: 8-21 ~ 252: 8-20 ,) I11c.ieed~ althougl11\rfr, Erge11~ s vvife is a 

DISf1 b()ard rn_en:1ber (and a co-fc)Ull(ler of DISl-I an_d Ecll()Star), sl1e p11rporte(ily lle\.rer asked bin1 

v1/hetl1er l1e vvas p11rchasing tl1e L,/P [)ebt prior to tl1e ]\1ay 2, 2013 l)oard meeting. (Jar1. 1 () 'I'r. 

(Kiser) 15:5~21; Jan. 13 'I'r. (Ergen) 119:20~120:7; PX0302 at 20.) Notably~ Jv1rs. E.rgen was 

30 .t-\round tl1at time, Bear (~reek 1na11aged bc~reen $626 1nil1ion and likelvT $750 n1i1lion dollars for Erge11. , ..,_., ,.,,1 ..,_, 

(Roddy Dep. 71: 11-18.) TodayT, it 1nanages u11der $I 00 million. (Roddy Dep. 72:22-73:5.) 
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1 complaint, that is what they pled. I believe it to be true, 

2 but it doesn't matter what I believe. 

3 The other thing is about --

4 THE COURT: But the Ergen defendants take the same 

5 predicate facts - -

6 MR. FRIEDMAN: Right. 

7 THE COURT: -- and put a different interpretation on 

8 it. They say from the beginning Mr. Ergen asked can DISH buy 

9 this debt, and he was told no. And he said okay, I'm going to 

10 buy it myself. 

11 MR. FRIEDMAN: Right. 

12 THE COURT: Right? 

13 MR. FRIEDMAN: Right. 

14 THE COURT: And they say that that demonstrates that 

15 he bought it for himself and not for DISH, because he knew that 

16 DISH couldn't acquire it. 

17 MR. FRIEDMAN: So there's two -- so which 

18 interpretation would you like? There's their interpretation, 

19 which is he always wanted to keep it separate because he knew 

20 that it was not permitted for DISH to be the buyer, or would 

21 you like a different interpretation, which is that he knew DISH 

22 couldn't be the buyer, so he created an artifice to do it 

23 through DISH but to make sure that DISH didn't have its 

24 fingerprints on it? I mean, they're -- this is what makes 

25 horse races. I mean, there are multiple interpretations of 
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1 these facts. I don't think it makes sense to get beyond that 

2 right now. 

3 But I do want to say thing about this notion of 

4 authorization because it just kind of hit home given what I do 

5 most of the time for a living. This idea that debtors are 

6 not -- or that corporations are not bound by the unauthorized 

7 acts of their employees, like I say, I wish that there were 

8 true. I mean, Adelphia's board, as we all know, did not 

9 authorize the Rigases to commit a fraud. Nonetheless, Adelphia 

10 was almost indicted and put out of business, okay? A lot of 

11 innocent were almost harmed because of those acts. 

12 Unfortunately, corporations are, in fact, bound not 

13 just by the authorized acts, but by the unauthorized acts. 

14 That's Kirschner (ph.). That's Bennett Funding. That's the 

15 Breeden (ph.) case. I mean, there's hundreds of cases about 

16 that. So this idea that you need auth -- now, authorization 

17 was pled. It was pled that Ergen and Kiser had authority. But 

18 if they didn't, I think the law's like -- I think the Kirschner 

19 case said that the law for like for over a hundred years has 

20 been that corporations are bound by the unauthorized acts of 

21 their employees, as well as the authorized acts. 

22 If we didn't have that problem, we would have no in 

23 pari delicto doctrine, which is why I say what I do for a 

24 living. I mean, this whole notion that you attribute or impute 

25 the actions of agents that are principals, even when 
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1 unauthorized, is what created the in pari delicto doctrine. 

2 THE COURT: So hypothetically, assuming that you have 

3 a controlling shareholder who owns eighty-eight percent of a 

4 company 

5 MR. FRIEDMAN: Um-hum, right. 

6 THE COURT: -- and he wants to engage in a 

7 transaction, how does he go about making sure that there's no 

8 allegation after the fact that he wasn't acting on behalf of 

9 the company? You've got the control, but then you've got a 

10 person who may have any number of businesses or interests or 

11 investments. What --

12 MR. FRIEDMAN: I think -- Your Honor said the word 

13 "context", and that's the easiest way. I mean, if Mr. Ergen 

14 went out and bought himself a beautiful house in Aspen, that 

15 would have nothing to do -- he wouldn't have to go to the DISH 

16 board for that •. There are some times when the line is 

17 difficult to define. This is not one of those times. This is 

18 a time when what he is buying, purportedly, personally -- and 

19 this is, I think, the fundamental factual dispute between the 

20 sides -- but what he is buying purportedly in a personal 

21 capacity is the very thing that he's in the business of buying 

22 for DISH. 

23 In other words, he was the mastermind when DISH wanted 

24 to buy Clearwire or Sprint. I mean, he's -- in fact, I -- you 

25 know what? I won't even say what happened in Nevada, but that 
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1 was clearly the point that he is the critical employee of DISH 

2 when it comes to buying spectrum assets. 

3 THE COURT: So I think that the defendants made the 

4 point that he wasn't clairvoyant. He started buying the debt 

5 well before the proceeding, right? 

6 MR. FRIEDMAN: There was -- he started buying the debt 

7 at a time when it was a distressed investment. No question 

8 about it. So remember, this is a company with no cash flow, so 

9 any blimp and it is in trouble. And there's no question that 

10 it was a distressed investment from the first day. 

11 Look, I want to just -- in terms of the definition of 

12 the word 11 subsidiary", we spent way too much time on this the 

13 last time, so I'm not going to say anything other than I think 

14 what we concluded 

15 THE COURT: Can -- is there a path for the plaintiff 

16 to prevail if I don't find that SPSO is a subsidiary of DISH~· 

17 MR. FRIEDMAN: Yes, there is a path to prevail because 

18 you have that -.- I think you used the word 11 sham 11
, and let me 

19 just bring that back to the case -- it•s the Spanish 

20 Cablevision case, the Empresas Cablevision. Judge Rakoff 

21 decided that in 2010, where he looked at -- it was, oddly 

22 enough, a media company with a sale where there is an 

23 injunction sought to prevent the bank, the lender from selling 

24 a piece of debt to a competitor. And under that credit 

25 agreement, there was no way under the credit agreement to 
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1 actually -- what happened was they realized they couldn't sell 

2 the debtor to a competitor. So the lender sold the 

3 participation. And he didn't have the archi.tecture here where 

4 the participants themselves had to qualify. 

5 So a large participation in the bank debt was sold to 

6 a competitor -- or it was about to be sold to a competitor. 

7 And the borrower went out and sought an injunction. And what 

8 Judge Rakoff said is, you know what, I can comb through this 

9 entire agreement and I can't find anything here that says you 

10 can't do this, but you really can't do it because this is just 

11 too smart by half. I mean, you've actually identified 

12 something which has exactly the same substantive impact as what 

13 was trying to be avoided, and yet you found a clever way to 

14 avoid the tactical provisions. 

15 And he said one cannot enter into a contract and then 

16 do everything in· his power to prevent the other party from 

17 getting the benefits of that contract. And I think that's 

18 really -- that's sort of the answer to your point, sort of the 

19 sham. You don't have to pierce the veil for that. You just 

20 need to show that there was an intention by the parties to do 

21 this in a way to frustrate the benefits that the parties knew 

22 each other had come to expect in the context of that contract. 

23 I think it's a very unique case and very much on point in that 

24 context. 

·25 But getting back to 11 subsidiary 11
, I don't really -- I 
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1 thought where we left it, I thought where we left off is Your 

2 Honor was skeptical as to whether or not 11 subsidiary", with a 

3 small S meant "Subsidiary", with a large S. And I thought 

4 where we left off was, okay, we can't prove to you as a matter 

5 of law that "subsidiary" means "Subsidiary". But no one can 

6 prove the contrary, either, meaning whatever "subsidiary" 

7 means, okay, either to prove that it doesn't mean the defined 

8 term or that it means in common parlance and we have a specific 

9 understanding of what that means. I don't think this is 

10 provable as a matter of law. 

11 So you may conclude at the end of a trial that the 

12 debtor didn't meet its burden of proof of showing what 

13 "subsidiary" means. But I just don't think it's there for 

14 the - -

15 THE COURT: But they're saying -- they're quoting the 

16 stuff we learned fir.st year in law school that you only go to 

17 extrinsic evidence when you have an ambiguity. 

18 MR. FRIEDMAN: Right. 

19 THE COURT: And they're saying that it says 

20 "subsidiary". Everybody knows what a "subsidiary" is. And as 

21 a matter of law, SPSO is not a "subsidiary" 

22 MR. FRIEDMAN: Um-hum, well --

23 THE COURT: of DISH or Echostar. 

24 MR. FRIEDMAN: So I think what the debtor did, and I 

25 think what we did also, was to canvas the definitions of 
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1 11 subsidiaries 11 • And some were good, some were bad. Certainly, 

2 there•s a few of them out of there which would indicate as to 

3 an entity which another entity controls. So control, in and of 

4 itself, some definitions, could be a subsidiary. I just don•t 

5 think you can get there as a matter of law. 

6 I mean, I 1 m not going to go through this again, but I 

7 just think that this is an issue which is -- Your Honor, I 

8 almost would say to you if it doesn•t mean -- we cited a case 

9 where a court said come on, capital letter, not capital letter, 

10 it•s got to be the same thing. So maybe they were wrong. 

11 Maybe Your Honor•s right. But at the end of the day, I don•t 

12 think anybody can say definitively from the record what 

13 11 subsidiary 11 means, whether it•s the common parlance definition 

14 of 11 subsidiary 11 or if we 1 re trying to work within the credit 

· 15 agreement . 

16 • I ·think it is the paradigmatical ambiguous provision. 

17 And if we're talking about ambiguous provisions, you so~t of 

18 have to add the second one, which is what does it mean when 

19 Section 10.04 says nothing in this agreement, express or 

20 implied, shall be construed to confer upon any person other 

21 than -- I'm paraphrasing -- other than eligible assignees any 

22 rights under this agreement. Okay, so it says that. Then, it 

23 says someplace else that if you have a bad assignment, it 

24 doesn•t relieve the borrower. 

25 THE COURT: Right. But it also doesn•t say that the 
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1 assignment in violation of the provision of the credit 

2 agreement is void or voidable. 

3 MR. FRIEDMAN: Right. But if --

4 THE COURT: So --

5 MR. FRIEDMAN: But just think about that for a second. 

6 If it said that, what would that tell us? If it said that, it 

7 was void or voidable, it would say that you should be talking 

8 to Carl Icahn. You should be talking to Appaloosa. You should 

I 

9 be -- because that's the context of it. If that's -- no one is 

10 voiding these trades, and they sort of are where they are. 

11 They're in the hands of SPSO. So now we have to decide, in the 

12 hands of SPSO -- because there's nothing that reverts them back 

13 to their original sellers. So in the hands of SPSO --

14 THE COURT: That would be a pretty market-disruptive 

15 thing to do, right? 

16 • MR. FRIEDMAN: Well, it• s not what the agr.eement says, 

17 though. So I don't know that it even matters. I mean, it's 

18 not what the agreement says. But -- so now in the hands of 

19 SPSO, what are SPSO's rights under the contract if they are 

20 ineligible? It says that they don't have any rights at all, 

21 and then it says something of -- there's some kind of a savings 

22 clause, which either applies to them, or it means that if they 

23 breach the credit agreement, it doesn't enable LightSquared to 

24 say okay, you got -- I don't owe anybody anything. I'm --

25 THE COURT: This is the free house. 
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1 MR. FRIEDMAN: It's a free house. Right. So --

2 THE COURT: Right. 

3 MR. FRIEDMAN: -- I just think that these are not 

4 issues that are readily susceptible to a legal definition. 

5 Your Honor, you have anything else for me? Otherwise, 

6 I don't know that I have anything else to say. 

7 THE COURT: I don't. Thank you, Mr. Friedman. 

8 MR. FRIEDMAN: Well, thank you. 

9 MR. DUBLIN: Good afternoon, Your Honor. Philip --

10 THE COURT: Good afternoon. 

11 MR. DUBLIN: -- Dublin, Akin Gump, on behalf of Mast 

12 and U.S. Bank. 

13 And Your Honor, I'll be very brief. Both Mr. Stone 

14 and Mr. Friedman, in talking about the equitable subordination, 

15 were focused on the LP estates. 
• 

16 THE COURT: Right. • 

17 MR. DUBLIN: The LP lenders have claims against Inc. 

18 as well. Inc. is a guarantor of the LP debt. And we now 

19 THE COURT: Right. 

20 MR. DUBLIN: -- right now don't know ultimately what 

21 transactions are going to be approved. So it's possible for 

22 value at LP not to provide sufficient val -- not to be 

23 sufficient value at LP to pay them in full. 

24 

25 

THE COURT: Right. 

MR. DUBLIN: In which case, it would be our view that 
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1 the equitable subordination at Inc. would be alive, assuming it 

2 survives today, and that the SPO claims would be subordinated 

3 to the payment of the Inc. claims, because, otherwise, we're 

4 pari where we don•t have collateral at Inc. So it's not just 

5 an LP estate issue. It's an Inc. estate issue as well, 

6 depending on 

7 THE COURT: It's --

8 MR. DUBLIN: -- the ultimate form of the transaction. 

9 THE COURT: it's the Inc. estate's claim against 

10 the LP estate, right? 

11 MR. DUBLIN: No, the LP lenders have claims at Inc. 

12 because they have guarantee claims. 

13 THE COURT: Right. 

14 MR. DUBLIN: And Inc. is obligated on our debt as 

15 well. 

16 THE COURT: Right. 

17 MR. DUBLIN: So if 

18 THE COURT: But how does the equitable 

19 subordination -- in other words, everybody at LP has to be --

20 if they're paid in full, than that's then they don't come --

21 MR. DUBLIN: But if they're but if they're not --

22 THE COURT: -- they don't co --

23 MR. DUBLIN: -- but if they're not, because we don't 

24 know what the ultimate form of the transaction is going to be. 

25 THE COURT: Right. But why does equitable 
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1 subordination -- the equitable subordination has to do with the 

2 order of priority in which the LP creditors get paid. If 

3 they're all paid in full, right, there's no impact up at Inc. 

4 MR. DUBLIN: Correct. But if they're not 

5 THE,COURT: Right. 

6 MR. DUBLIN: -- if they're not paid in full --

7 THE COURT: Right. 

8 MR. DUBLIN: -- there could be impact at Inc. 

9 THE COURT: Right. But --

10 MR. DUBLIN: In which case, we believe, to the extent 

11 the Inc. lenders have not been paid in full and there was 

12 improper conduct by SPSO in his capacity as an LP lender and 

13 we're both fighting over pots of value at Inc., for which we're 

14 unsecured creditors on account of our guarantees, they should 

15 be subordinated to us, because --

16 THE COURT: Okay. 

17 MR. DUBLIN: -- otherwise we'd be pari. So we think 

18 the comments have been made that equitable subordination is 

19 only an LP estate issue. It's an Inc. estate issue as well. 

20 THE COURT: Okay. Well, I mean, this gets back to all 

21 the difficulties that we've been having for these many months 

22 now on intervening and how you do it. So you've said that, but 

23 that doesn't live -- that doesn't live anywhere else. Is that 

24 something that's in your plan? 

25 MR. DUBLIN: It's -- well, it's in the complaint. 
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1 It's in the debtors' complaint. It seeks to subordinate the LP 

2 claims -- the LP lenders' claims held by SPSO to --

3 THE COURT: All claims. 

4 MR. DUBLIN: other claims of the LightSquared 

5 estates. 

6 THE COURT: Okay. So the 

7 MR. DUBLIN: So it's --

8 THE COURT: -- answer 

9 MR. DUBLIN: on an estate-by-estate basis where 

10 those claims reside they would be subordinate. 

11 THE COURT: All right. It's mushed to use a 

12 technical, legal term. 

13 MR. DUBLIN: It's a very good technical, legal term. 

14 THE COURT: Yeah. 

15 MR. DUBLIN: Yeah. 

16 THE COURT: It's mushed now. So as and when we get 

17 there, we 1 11 have to - -

18 MR. DUBLIN: It may --

19 THE COURT: -- we'll have to --

20 MR. DUBLIN: Exactly. 

21 THE COURT: -- make it clearer that that's what people 

22 are talking about, because it's not clear now. I hear you. 

23 You 1 ve just 

24 

25 

MR. DUBLIN: Okay. 

THE COURT: -- made it clear --
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1 MR. DUBLIN: Okay. 

2 THE COURT: -- what your position is. But in 

3 reading -- putting all this together, that was not clear. 

4 MR. DUBLIN: Okay, understood. Thank you, Your Honor. 

5 THE COURT: So Mr. Barr, is that what you intended for 

6 Mr. Stone? I'm just not smart enough to follow this through, 

7 because it's definitely not clear. 

8 MR. BARR: Your Honor, you asked a question before, 

9 and we clarified that it was the LP. 

10 THE COURT: Right. 

11 MR. BARR: Mr. Dublin reminded us -- and we have lots 

12 of things that we have in our head -- that there is an 

13 unsecured guarantee claim. 

14 THE COURT: There is. 

15 MR. BARR: Right. So·--

16 THE COURT: Right. That's why I asked you the 

17 question, and I thought you gave me the answer. But --

18 MR. BARR: So there --

19 THE COURT: -- but not so much. 

20 MR. BARR: -- there could be a deficiency claim at 

21 Inc. And then, if the conduct yields equitable subordination, 

22 the Inc. creditors would have the same type of argument for 

23 subordination to them. So they would be both, Your Honor. 

24 THE COURT: Okay. And your -- anything further, Mr. 

25 Dugan? Do you want to go again? 
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1 MR. DUGAN: Your Honor, if you don't mind? 

2 THE COURT: Sure. 

3 MR. DUGAN: Just to make a few points. I'll try to be 

4 as brief as possible. 

5 THE COURT: It's okay. The sun just came out, so --

6 MR. DUGAN: I'll take that as a good sign. What Your 

7 Honor -- I did just want to hit on a few points made by counsel 

8 for Harbinger and for LightSquared. Just on the agency point, 

9 because I think it's important. I did not hear counsel for 

10 LightSquared take the position that they were seeking here or 

11 they were alleging here was that DISH is Ergen and Ergen is 

12 DISH in those terms. I think -- I'm supposing the reason why 

13 they didn't say that is because they understand that they 

14 haven't really pled an alter ego claim in their complaint. And 

15 .an alter ego claim, Your Honor, is difficult to prove. It 1 s 

16 hard to prove, and you have to prove --
• 

17 THE COURT: Well, I --

18 MR. DUGAN: -- specific facts. 

19 THE COURT: -- I don't know. We're putting different 

20 nuances on what people said. I thought that what Mr. Friedman 

21 very much was saying was that Mr. Ergen and DISH should be 

22 equated for the purposes of determining whether or not the 

23 purchases by SPSO were made by an eligible assignee, and he 

24 does so knowing that I don't believe in equitable disallowance. 

25 So that has to be so as a matter of violation of the contract. 
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1 So now you stand up and say that's not what he said. 

2 MR. DUGAN: Well, I'm really focused on LightSquared 1 s 

3 complaint first because they're the complaint that I think is 

4 the governing complaint 

5 THE COURT: Okay. 

6 MR. DUGAN: -- and the one that I think should 

7 control 

8 THE COURT: Okay. 

9 MR. DUGAN: -- what we're focused on in terms of what 

10 this trial, if we're going to have one, would be about. And so 

11 I would address what Mr. Friedman said differently. But with 

12 respect to what the LightSquared complaint alleges, it doesn't 

13 allege an alter ego theory. It doesn•t say -- it doesn•t 

14 allege the kind of facts that Twombly/Iqbal require, which are 

15 facts that can lead to plausible inferences of the following 

16 things that you have to allege when alleging an alter ego 

17 theory, which is comingling of funds, undercapitalization 

18 not of SPSO; of DISH, because the allegation is DISH is Ergen 

19 and Ergen is DISH -- so comingling of the funds of Ergen and 

20 DISH. Undercapitalization of DISH; that would be very hard to 

21 allege. I think it would be actually an impossible hurdle 

22 given that DISH is a twenty-billion-dollar company, absolutely 

23 no suggestion at all. And there can't be that it is in anyway 

24 undercapitalized. There•s no suggestion or allegation that Mr. 

25 Ergen, in some sense, directed DISH 1 s assets without DISH's 
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1 authorization. These are the kinds of things that you would 

2 need to be able to allege to show an alter ego theory, a unity 

3 of interest between -- a complete unity of interest between 

4 Ergen and DISH such that one was the alter ego of the other. 

5 They have not alleged that. I think what Mr. Stone 

6 pointed to repeatedly in his argument was that the titles of 

7 Ergen and Kiser should be enough that -- their titles -- he was 

8 the chairman, Kiser was the treasurer should be enough to 

9 enable them to put forth an agency theory. I do want to point 

10 out, Your Honor, that the doctrine he was using to make that 

11 argument -- the implied authority doctrine -- basically would 

12 be -- would work like this. Ergen would say I 1 m the chairman 

13 of DISH. I 1 m buying these as the chairman of DISH. That 

14 allegation would set forth an implied authority claim. 

15 But here, there•s no allegation that Ergen was out in 

16 the market place as the chairman of ·nrsH buying these trades. 

17 There•s no allegation that he was purporting to be the chairman 

18 of DISH while he was buying these trades. What they•re 

19 alleging is he was buying these trades, and he was the chairman 

20 of DISH, not that he was using his title in any way. There•s 

21 no allegation sufficient to suggest an implied authority in 

22 that context, Your Honor. 

23 Just touching very briefly on the context question, 

24 Your Honor. Putting aside Nevada -- you don•t have to look at 

25 any pleadings in Nevada -- looking only at the facts of this 
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1 bankruptcy proceeding and the facts that were in the record in 

2 this bankruptcy proceeding regarding when Ergen bought the 

3 debt, when he started buying the debt and the other events that 

4 occurred, Your Honor, I think, can take notice when Mr. Ergen 

5 began buying the debt, there was no bankruptcy case. There was 

6 no exclusivity period in place. 

7 There was no sale of assets proposed. I think, Your 

8 Honor, because Sprint and Clearwire -- not from Nevada but from 

9 SEC filings and other documents; in fact, Mr. Friedman referred 

10 to those transactions -- Sprint and Clearwire were on the 

11 scene. Those were twenty-billion-dollar transactions that DISH 

12 was consumed with. If you look at the context of when Mr. 

13 Ergen began his debt purchases and the context of those 

14 purchases, I don•t think it supports the argument that there 

15 was unity of interest among DISH and SPSO with respect to Mr. 

16 Ergen ' s purchases·. I think it shows that those wer~ quite 
• 

17 different things that happened at different points of time as 

18 matters unfolded. 

19 Your Honor, Mr. Stone made an argument that, with 

20 respect to damages, that maybe we would be in a different place 

21 in this proceeding if Mr. Ergen•s purchases had not occurred, 

22 if SPSO was not an ad hoe lender -- a secured lender. What Mr. 

23 Stone is overlooking, though, is that since way before SPS0 1 s 

24 identity was known, the ad hoe secured group has been pushing 

25 for a sale of this company. They fought an exclusivity battle 
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1 with the debtors in order to advocate and push for a sale of 

2 the assets of this company. 

3 I think it's very likely to believe that even if SPSO 

4 was not a debtor in any way -- I'm sorry, a creditor in any 

5 way, that LBAC would still have made a bid for these assets, 

6 that that bid would still have been well received by the ad hoe 

7 secured group. There's nothing really we can point to, to 

8 suggest that we would be in a different place now had these 

9 SPSO debt purchases not occurred. 

10 Your Honor, Mr. Friedman mentioned the case, Empresas, 

11 I believe: not a bankruptcy case, Your Honor. That case has 

12 been out there since 2010. 

13 THE COURT: But the thing -- the concern of the LP 

14 lenders all along is they weren't going to be paid in full, 

15 right? They're -- so of course they were pleased when the bid 
. 

16 came in when it did because it paid them in full. But they 
• 

17 were -- their concern was that the bid would come in lower. 

18 MR. DUGAN: Your Honor, yes, you're right. But my 

19 point is only to say that there's no basis to think that 

20 because of SPSO's debt purchases that we're now in a different 

21 position - -

22 THE COURT: Well, the theory 

23 MR. DUGAN: than we would have otherwise have been. 

24 THE COURT: the theory that was alleged in the 

25 first Harbinger complaint was that because such a large amount 
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1 of the trades were hung or were hanging at the time that it 

2 roiled the markets and it made the debtor unable to take 

3 advantage of its exclusive period. That was --

4 MR. DUGAN: And I guess all we're really saying, Your 

5 Honor, is that the different interests and different goals of 

6 the ad hoe -- I 1 m sorry -- secured group and LightSquared were 

7 matters of public record from way before SPSO got involved. I 

8 mean, the secured lenders wanted a sale of the assets. 

9 LightSquared and Harbinger did not, and that was a battle they 

10 fought repeatedly for many months before SPSO was ever on the 

11 scene. 

12 It really was not because of SPSO that that battle was 

13 being fought. It was because, as Your Honor has rightly 

14 identified, the lenders were concerned that they wouldn't get 

1·5 paid in ful 1 . 
• 

16 THE COURT: Well; the hypothesis, though -- their 

17 hypothesis is that had there been -- I 1 m not saying I agree 

18 with it, but they•re saying that if they knew who held the 

19 debt, they would have known who they could negotiate with. Or, 

20 if they had known that those trades weren't going to close, 

21 they could have been released from some of their obligations 

22 with respect to exclusivity, and that then there would have 

23 been a different plan and that therefore, there would not have 

24 been an LBAC bid. That•s the -- whether you believe that 

25 that•s a likely causal chain or not, that•s what they're 
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1 saying. 

2 So exclusivity would not have been expired. They 

3 would have filed a different plan, and that would have 

4 precluded the LBAC bid. That's, I think, what they say would 

5 have happened. 

6 MR. DUGAN: Understood, Your Honor. And I think we 

7 can leave it at that. Our only point is to suggest that the 

8 differing goals and objectives of LightSquared, Harbinger and 

9 the lenders are a matter of record and don't support the 

10 inference that were not for SPSO they would have come together. 

11 That's the point we're making. 

12 THE COURT: I see what you're saying. 

13 MR. DUGAN: Yeah, that's the point we're making. 

14 THE COURT: The peace in the valley point. 

15 MR. DUGAN: Exactly, Your Honor. 

16 THE COURT: Okay. 

17 MR. DUGAN: Sorry it took me so long to get there. 

18 THE COURT: That's okay. 

19 MR. DUGAN: The only other point I was going to make 

20 is with respect to the Empresas case, if I'm saying it 

21 correctly, that Mr. Friedman pointed out. That has been -- to 

22 the extent it's applicable here, Your Honor, that has 

23 certainly -- has been a case that's been decided since 2010. 

24 It was out there. Your Honor noted during one of counsel's 

25 arguments that there was certainly public record information 
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1 about Mr. Ergen's involvement in this from very early on. 2004 

2 discovery was an option for the debtors, certainly as of the 

3 bankruptcy proceeding, to seek discovery of SPSO if that was 

4 something that they thought was indicative of wrongdoing in any 

5 way that - - they never did that. 

6 They didn't seek to stop these trades in any way. 

7 We've made this point before. I will add that Harbinger's 

8 complaint specifically references an inquiry in December of 

9 2012 by Mr. Falcone in which he says I know you're buying the 

10 debt. Now, he was writing to Tom Cullen, who was a senior 

11 executive at DISH. Their point is that was an inquiry. We 

12 were asking him. We weren't saying we -- I know we said we 

13 knew. We didn't really know. We were just asking. Well, they 

14 never sent an e-mail to Carlos Slim, I don't think. My only 

15 point is, as much as they might want to sort of backpedal from 

16 it,· the identity of SPSO was not a big question mark in their 

17 minds, I think, at any point during this. 

18 THE COURT: But shouldn't we have a trial where we can 

19 ask Mr. Falcone that very question? 

20 MR. DUGAN: I think that would be a very short trial, 

21 Your Honor, but it's possible. But we think that the record on 

22 this case would enable you to draw the inferences that are 

23 there from the pleadings that have been filed the appropriate 

24 way, which would lead to dismissal. 

25 THE COURT: Okay. Thank you. Mr. Giuffra? 
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1 MR. GIUFFRA: Thank you, Your Honor. I'd like to try 

2 to simplify this a bit. And I think Mr. --

3 THE COURT: Sure. 

4 MR. GIUFFRA: -- if that's possible, at least maybe 

5 get two of the parties out of the case, but maybe all. Mr. 

6 Stone said something interesting, and I went back and looked at 

7 Count V of the complaint. And I think it's important to sort 

8 of -- to take the Court through it. Paragraph 109, which we 

9 were - -

10 THE COURT: Give me a moment to get there, okay? 

11 Paragraph 105, you said? 

12 MR. GIUFFRA: 109, 109. 

13 THE COURT: 109? Okay? 

14 MR. GIUFFRA: That•s the paragraph that references UBS 

15 and that the tortious interferenc~ that was supposedly engaged 

16 in by DISH and Echostar related to UBS' relationship vis-a-vis 

17 the credit agreement. And it says SPSO, DISH, Echostar, and 

18 then Mr. Ergen. And I guess we probably should have focused 

19 even more on this. And then, on 110, they suddenly drop out 

20 SPSO. Do you see that? And then, they have just a generalized 

21 oh, he said well, this is sort of just generalized interfering 

22 with the credit agreement, and I presume with LightSquared's 

23 relationship vis-a-vis the credit agreement. 

24 Now, if you then turn back to paragraph 86, where they 

25 make the allegation that SPSO is a subsidiary of DISH and 
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1 Echostar, right, which is sort of the lynchpin allegation in 

2 the complaint, and then you turn to the next page, second claim 

3 for relief, that's a breach of contract claim against SPSO. 

4 Now, it's black letter law that you can't bring a breach of 

5 contract claim and a tortious interference claim with the same 

6 entity. You have basically a choice. You can bring your 

7 breach of contract claim or you can bring your tortious 

8 interference claim. 

9 Now, what they've done, Your Honor, is they 

10 essentially say -- they say in paragraph 86, SPSO is a 

11 subsidiary of DISH, Echostar. Okay. Well, if it's a 

12 subsidiary of DISH, Echostar, then you're bringing a breach of 

13 contract action in Count II against a subsidiary of DISH, 

14 Echostar, and then you're trying to bring a tortious 

15 interference case against,· I guess, the parent or maybe just 

·16 another subsidiary of the Charlie Ergen enterprise in para --

17 in Count V. And just basic black letter law is you can't do 

18 that. There's an inconsistency in the pleading in that 

19 on the one hand, they want to say that SPSO is a subsidiary. 

20 They want to bring a breach of contract claim in Count II. 

21 Then, in Count V, by sort of just dropping SPSO from 109 and 

22 110, they want to - -

23 THE COURT: No, SPSO is in 109. 

24 

25 

MR. GIUFFRA: It's --

THE COURT: SPSO is not 
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1 MR. GIUFFRA: is dropped in 110. 

2 THE COURT: -- in 110. 

3 MR. GIUFFRA: So --

4 THE COURT: Okay? 

5 MR. GIUFFRA: -- so they want to try to bring sort of 

6 a different tortious interference claim against SPSO in Count 

7 V, but then, they want to bring sort of a more broad tortiously 

8 interfering with the credit agreement claim in --

9 THE COURT: Okay. But 

10 MR. GIUFFRA: -- Count 

11 THE COURT: -- so is what you're saying then that -- I 

12 mean, the simply answer to what you're saying -- and it's not 

13 at all simple -- is that you would simply strike Count V as 

14 it's alleged against SPSO? 

15 MR. GIUFFRA: And also against DISH, Echostar --

16 THE COURT: Why? They're not --

17 MR. GIUFFRA: -- because DISH -- because the 

18 allegation in 86 is that SPSO is a subsidiary of --

19 THE COURT: Right. So there's different causes of 

20 action. This is what our -- what we spent the whole day 

21 talking about. 

22 MR. GIUFFRA: I don't believe, Your Honor, as a matter 

23 of law, you can have a tortious interference claim against a --

24 bring a breach of contract action 

25 THE COURT: Again 
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1 MR. GIUFFRA: -- against a subsidiary of the same 

2 entity, and then have another one against another subsidiary 

3 for a tortious inter£ erence. 

4 THE COURT: Why not? 

5 MR. GIUFFRA: I think they're conflicting, because if 

6 the theory - -

7 THE COURT: If you've got a --

8 MR. GIUFFRA: -- of the case 

9 THE COURT: -- if you've got a contract party --

10 you've got a contract party at the sub. The sub is a contract 

11 counterparty 

12 MR. GIUFFRA: Correct. That's the claim. 

13 THE COURT: -- and the parent directs the sub to 

14 breach the contract. 

15 MR. GIUFFRA: And then, you have a breach of contract 

• 

1·6 against the subsidiary and whatever claims - :_ 

17 THE COURT: Right. 

18 MR. GIUFFRA: -- flow from that. You don't have a --

19 THE COURT: And --

20 MR. GIUFFRA: -- separate 

21 THE COURT: Why don't you have a separate tortious --

22 MR. GIUFFRA: I don't --

23 THE COURT: -- interference claim against the parent? 

24 MR. GIUFFRA: -- I don't think you would that, because 

25 if your theory is that they're one in the same, which is, I 
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1 think, the theory that they're asserting, you can't do --

2 THE COURT: Well, they're pleading -- I'm trying not 

3 to blue pencil the complaint because I don't think it's 

4 appropriate for me to do that. But I'm not following the 

5 MR. GIUFFRA: Okay. Let me see if I can restate it. 

6 THE COURT: No, I understand the point that you're 

7 making. I'm just not sure that it's correct that you could not 

8 have -- you have a breach of contract claim against the 

9 contract counterparty. Period. Full stop. You don't have a 

10 breach of contract claim against somebody who's not a part to 

11 the contract. But if another party procures the breach or 

12 tortiously interferes with the rights, then you can state a 

13 tortious interference against that other party even though 

14 they're the parent of the breaching party. 

15 MR. GIUFFRA: Your Honor, I don't believe you can, 

16 because· I think that if the parent controls the subsidiary, 

17 which is the theory of their complaint, they're essentially one 

18 and the same. It's not like -- usually tortious interference 

19 claims are third parties interfering with contracts on behalf 

20 of another party. Here, they're basically saying the parent is 

21 interfering in a contract that the subsidiary is breaching 

22 because the parent is helping the subsidiary execute the 

23 breach. Okay, what's the claim here? That Mr. Ergen directs 

24 all of this with the assistance of Mr. Kiser, through SPSO, 

25, which they claim is a subsidiary. So it's the fact that Mr. 
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1 Kiser works for DISH 

2 THE COURT: Mr. Giuffra, aren't you listening to 

3 the -- this is -- the notion that this should be disposed of on 

4 a motion to dismiss is just -- it's extremely it's extremely 

5 difficult. We have allegations -- specific allegations about 

6 conduct that occurred here. You've all pointed to me and not 

7 pointed to me about things that are going on in Nevada. 

8 Everybody selectively uses Nevada when it's in their interest. 

9 The fact of the matter is that there are predicate 

10 allegations here that involve conduct by the treasurer of DISH. 

11 There are communications that ref er to the desire of Echostar 

12 to purchase the debt. Maybe the answer is these folks come in 

13 and they say I was speaking loosely; I didn't mean that. And 

14 that's fine. But on a motion to dismiss, where I'm supposed to 

15 draw every inference most favorably to the plaintiff, just on 

16 the four corners of the complaint, I'm just having a very hard 

17 time getting there. 

18 MR. GIUFFRA: My only point, Your Honor, is they can't 

19 bring -- they can't allege a parent-subsidiary relationship, 

20 sue the subsidiary for breach of contract, and then bring a 

21 tortious interference claim against the parent. They could 

22 bring the breach of contract against the subsidiary. My point 

23 is that they're trying to drag -- drag the parent into a case 

24 where they have, on their pleading, a claim against the 

25 subsidiary. That's my only point. I don't believe that you 
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1 can bring -- you would agree, Your Honor -- I mean, I think 

2 it's fair; they couldn't bring a tortious interference claim 

3 THE COURT: And a contract --

4 MR. GIUFFRA: -- and a breach of contract claim --

5 THE COURT: Correct. 

6 MR. GIUFFRA: -- against SPSO. 

7 THE COURT: Right, and 

8 MR. GIUFFRA: My point is that just -- if you accept 

9 the allegation that SPSO is DISH/Echostar -- that•s the 

10 allegation they•ve made -- they're essentially trying to do the 

11 same thing that they can't do --

12 THE COURT: At the end of the day, if I find that DISH 

13 and SPSO are not one and the same, though, but I find that DISH 

14 directed SPSO to engage in the trades and to secure the 

15 advantage for DISH so that it subsequently could bid, why might 

16 that not support a tortious interference claim against DISH? 

17 MR. GIUFFRA: The reason would -- well, that's a 

18 different claim, and it's a different claim than the one that 

19 they're pleading, because the claim they•re pleading is that 

20 DISH and Echostar and SPSO are all one and the same. I mean, 

21 I 1 m -- look, my only point is I don•t think you can do that. 

22 You clearly can•t bring a tortious interference claim and a 

23 breach of contract claim against the same entity. 

24 

25 

THE COURT: That --

MR. GIUFFRA: I don•t believe you can do it vis-a-vis 
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1 parent and sub; that's my only point. 

2 THE COURT: Okay. 

3 MR. GIUFFRA: Now, the other point, Your Honor, ' is on 

4 this question of pleading. In Your Honor•s decision on 

5 November 21st, at pages 31 and 32, at the bottom of the page, 

6 you made the point about how -- and essentially the same 

7 allegations that were made by Harbinger were -- have been 

8 restated here by LightSquared, with the addition of the Kiser 

9 e-mail; that's really the only difference. 

10 And so at that point in time, in Youi Honor•s 

11 decision, you made the point you didn't understand, as a matter 

12 of law, how Ergen could be both an agent and a principal. And 

13 then you talked about how Harbinger's theory of agency fails 

14 because there's no other -- they don't allege alter ego; they 

15 don't allege veil piercing. 

16 Our point is -- and it's the same point and not to 

17 repeat it again -- this complaint doesn't have any specifics 

18 that would justify veil piercing. It doesn't have any 

19 specifics that would justify board approval on a billion-dollar 

20 transaction that would -- there's no disclo -- they sort of 

21 throw out, oh, this was DISH's money that was used. They have 

22 no support for that. 

23 Now, a point that Mr. Dugan made earlier is, well, 

24 what's the relevance of the Nevada complaint. What's the 

25 relevance of the Nevada information is they have a Rule 11 
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1 obligation to basically have well-pled complaints before Your 

2 Honor and to do an investigation. They've got to take into 

3 account the facts in Nevada and what everyone has said in 

4 Nevada. And they've got to square what's been said in Nevada 

5 with what they're pleading in this complaint. They can 1 t just 

6 sort of make a -- well, you know -- they can't make this that 

7 SPSO is a subsidiary of DISH and this was all directed by DISH, 

8 but they're aware of what's alleged in Nevada. So --

9 THE COURT: And they believe -- and they believe that 

10 what's been alleged in Nevada supports their theory. That's 

11 the problem that I'm having. That's what's fascinating about 

12 this. You're each looking at pleadings and facts and drawing 

13 different inferences. So they're looking at things that have 

14 been filed and pled in Nevada and taking the position that it 

15 supports them, and you're saying that it doesn't. 

16 MR. GIUFFRA: No, my point, Your Honor, is they have 
• 

17 nothing in the complaint that supports the notion that this 

18 billion-dollar debt purchase was an authorized transaction. 

19 And Mr. Ergen is obviously -- he's a multi-billionaire -- is 

20 free to engage in all kinds of transactions. And it can't be, 

21 as a matter of law, that just the pure allegation that he's the 

22 executive chairman of DISH and Echostar means that all of his 

23 actions in the teleconununications space are suddenly the 

24 actions of DISH/Echostar without anything more. And that's 

25 essentially what they've done. 
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1 My only point is in making that bare conclusory 

2 pleading, they have to also take into account, as a matter of 

3 Rule 11 and their investigation responsibility, the allegations 

4 in Nevada which, in our view, are completely to the contrary 

5 and basically make the point he 1 s not authorized to engage in a 

6 billion-dollar debt transaction. That's my only point. 

7 To turn to another --

8 THE COURT: But they're also looking at what occurred 

9 with respect to the process that the special conunittee 

10 underwent, right? I mean, I'm just trying to follow where 

11 you're going with this because if you --

12 MR. GIUFFRA: My first point is that in terms of the 

13 pleading of the complaint, they have nothing more than what 

14 Harbinger had when Your Honor said it was insufficient back in 

15 November, other than the Kiser allegations, because Kiser's 

16 just a mere tool of -- if you accept the allegations of the 

17 complaint, he's someone who's executing Mr. Ergen's directions, 

18 right? They alleged that Mr. Ergen was directing all of this 

19 back in the Harbinger complaint. Your Honor said that was not 

20 enough 

21 THE COURT: Right, and now we have --

22 MR. GIUFFRA: public company, and the only 

23 difference that they have now is the Kiser allegations. My 

24 point being, I don't think that gets --

25 THE COURT: That's a difference. 
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1 MR. GIUFFRA: It's a difference, but I don't think 

2 it's a difference that gets them over to the point of pleading 

3 plausibly - -

4 THE COURT: That the treasurer of a public company is 

5 spending this time executing hundreds of millions of dollars of 

6 trades is not something that is different from what Harbinger 

7 pled? 

8 MR. GIUFFRA: Well, they haven't pled that he was 

9 doing so in his capacity as the treasurer of DISH. It's the 

10 same, basically, agency theory based on titles, which is 

11 legally insufficient. 

12 THE COURT: Well, anything else? 

13 MR. GIUFFRA: Yes. On the issue of contracts 

14 interpretation and large S and small S in "subsidiary", I think 

15 it's correct that on a motion to dismiss, in my experience, 

16 courts interpret contracts on motions· to dismiss unless those 

17 contracts are ambiguous. No one has come into this court and 

18 said there's some drafting history about what small s and big S 

19 means. So I think Your Honor should interpret the contract on 

20 a motion to dismiss. It's something that, in my experience, 

21 courts routinely do. We cite cases where that is done. 

22 Just one last point and then I'll be done. They also 

23 have to plead damages and an injury, and there's been a lot of 

24 speculation here about damages and injury. I have not heard --

25 well, just look at the complaint; there's nothing but 
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1 conclusory allegations of injury and damage. It's about things 

2 that might happen in the future or things that happened in the 

3 past. To the extent it's with respect to things that happened 

4 in the past, that's things that are within their knowledge and 

5 they should be able to put it in a complaint. They haven't 

6 done so. So Your Honor, I don•t think they've pled injury, 

7 damage, and that's an element of a tortious interference claim. 

8 THE COURT: Okay. Thank you. 

9 MR. GIUFFRA: Thank you. 

10 THE COURT: Anything else? 

11 MR. DUGAN: Your Honor, I don't have any argument, but 

12 I just wanted to amend something 

13 THE COURT: Sure. 

14 MR. DUGAN: -- to point something out. I know you had 

15 questions about the release, and what -- the release clearly 

16 was troubling, in some respect, to Your Honor. We just wanted 

17 to invite Your Honor -- I'll give you the docket number of the 

18 release, if you -- I don't know if you've looked at it any time 

19 recently, but it's docket number 970. It's exhibit to the 

20 disclosure statement -- Exhibit F to the disclosure statement 

21 of the ad hoe, I think, secured lenders group. And I think, 

22 Your Honor, if you look at the release and the language of the 

23 release, our view is it doesn't show an identity of interest 

24 between LBAC and SPSO, but I don't want to argue it; I just 

25 wanted to point out that that's where it is. 
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1 THE COURT: I don't know what that statement means, 

2 Mr. Dugan. So if you want to unpack it, that's fine, but I 

3 don't understand what the point is of what you just said. 

4 MR. DUGAN: Well, it's just -- the point is, Your 

5 Honor, the release is a very standard release. It doesn't 

6 spell out any disallowance claim. It doesn't highlight any 

7 disallowance claim. 

8 THE COURT: Well, I don't know what to do about this, 

9 because this issue comes up about every four hours like 

10 clockwork. And I've asked before if that means that it means 

11 an affirmative -- a release of affirmative claims, damage 

12 claims, or if it means that as a condition to the LBAC bid, 

13 SPSO's claims must be allowed in full. And I was told before 

14 that it means the latter; it means both. So I don't know now 

15 if you're trying to tell me something different from that. 

16 MS. STRICKLAND: Your Honor, may I address this? 

17 THE COURT: Sure. 

18 MS. STRICKLAND: Because I addressed this the first 

19 time. 

20 THE COURT: ·Yes. 

21 MS. STRICKLAND: So when Your Honor a.sked me the 

22 question of what does the release mean, I wanted to answer you 

23 to let you know all of the possible effects of the drafting. 

24 What I heard Your Honor to say today was you infer something 

25 from the fact that LBAC was drafting to get the affirmative 
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1 allowance of SPSO's claims. That is not what the release says. 

2 However, in the same way that 11 claim11
, as broadly 

3 defined under 101(5) of the Code, can encompass a whole lot of 

4 things, I didn't want Your Honor to feel that we had misled you 

5 when you say does it include this, does it include this, does 

6 it include this, if we later came back and said, yes, it's a 

7 super-broad general release; it includes all of those things, 

8 that you would not think, well, that's not what you told me 

9 before. But when LBAC, as far as Your Honor drawing an 

10 inference about drafting implies a relationship between those 

11 parties because LBAC was drafting to protect parties it had an 

12 identity of interest with, I think that goes too far. 

13 THE COURT: But 

14 MS. STRICKLAND: It is a very broad 

15 THE COURT: But here's the part --

16 MS. STRICKLAND: -- general release --

17 THE COURT: Here's the part that I don't understand, 

18 that -- and I mean, you're inviting me to go there, so I'm 

19 going to go there with you. Mr. Ergen forms LBAC, right? 

20 MS. STRICKLAND: Correct. 

21 THE COURT: Okay. LBAC makes the bid on behalf of --

22 it 1 s going to be some - -

23 MS. STRICKLAND: LBAC submitted an offer letter on May 

24 15th --

25 THE COURT: Right. 
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1 MS. STRICKLAND: -- Your Honor. 

2 THE COURT: And it's going to be some combination of, 

3 right? 

4 MS. STRICKLAND: It leaves the possibility open. 

5 THE COURT: Car 

6 MS. STRICKLAND: At the time he bids --

7 THE COURT: Right. 

8 MS. STRICKLAND: he's letting the target know 

9 that --

10 THE COURT: That 

11 MS. STRICKLAND: at some point --

12 THE COURT: Right. 

13 MS. STRICKLAND: the situation may change, but as 

14 of right now 

15 THE COURT: It --

16 MS. STRICKLAND: LBAC is ent_irely owned by Mr. 

17 Ergen. 

18 THE COURT: Entirely owned by him. 

19 MS. STRICKLAND: Correct. 

20 THE COURT: Right. And before that bid gets put • in, 

21 right, the release means that his debt claim gets paid in full. 

22 MS. STRICKLAND: Your Honor, at the time that the May 

23 15th letter went in, it was merely a letter. There was no 

24 asset purchase agreement. 

25 THE COURT: Okay. 
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1 MS. STRICKLAND: There was no 

2 THE COURT: Then skip forward to when there is an 

3 asset purchase agreement. 

4 MS. STRICKLAND: -- document whatsoever. So at the 

5 point in time that there is an asset purchase agreement, there 

6 is a -- prior to the submission of the bid, DISH decides that 

7 it wants to acquire LightSquared. It transfers the ownership 

8 interest in the acquisition vehicle, which is LBAC, for a 

9 dollar. 

10 THE COURT: Right. 

11 MS. STRICKLAND: And a purchase agreement comes into 

12 being that has a broad general release --

13 THE COURT: Right. 

14 MS. STRICKLAND: -- and a broad general release says 

15 against -the debtors• claims against the LP debtors• sellers, is 
• 

16 the way its drafted -- the LP debtors• claims, as broadly as 

17 that could be defined, and it has that long litany of chose as 

18 an action and all of these other --

19 THE COURT: Right. 

20 MS. STRICKLAND: words that lawyers include in 

21 these broad general releases, against the purchaser or 

22 purchaser's affiliates. And it's just binding on sellers. 

23 THE COURT: Right. 

24 MS. STRICKLAND: It's not -- on the LP debtors. It's 

2 5 not binding - -
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1 THE COURT: Right. 

2 MS. STRICKLAND: on anyone else. 

3 THE COURT: Right. 

4 MS. STRICKLAND: But it's this broad general release. 

5 So when Your Honor said, well, could the release do this, could 

6 the release do this, could it bar all of these things, the 

7 answer is yes, it could, because it's a very broad --

8 THE COURT: But the ques --

9 MS. STRICKLAND: -- broadly worded agreement. 

10 THE COURT: But the 

11 MS. STRICKLAND: But that's different from is it a 

12 condition that the claim be allowed. There's nothing in the 

13 release, whatsoever, that says SPSO, that talks about debt, 

14 that talks about allowance at all. 

15 THE COURT: But if I were to say right now --

16 MS. STRICKLAND: Um-hum. 

17 THE COURT: -- I am separating out the claims 

18 allowance process, I'm separating out the 502(b} (1) proceeding 

19 from the bidding, you're not going to know until next June 

20 whether or not that claim is allowed. The bids not going to go 

21 forward. The facts on the ground are that the bid, as I 

22 understand it, requires that the claim be allowed in full. 

23 That's what -- I mean, if that's not the case, somebody ought 

24 to tell me. I keep asking the same question over and over 

25 I again. 
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1 MS. STRICKLAND: Your Honor, that's why I think Mr. 

2 Dugan was pointing you to the language of the release itself, 

3 and the docket number, which is on your docket --

4 THE COURT: I know --

5 MS. STRICKLAND: -- before Your Honor, because there 

6 are -- as an example, the LP debtors are the only parties 

7 giving a release. If the LP debtors want the bag of money that 

8 LBAC is offering, they have to agree to the agreement, or they 

9 have to negotiate a different agreement. But there's not any 

10 other way around that. 

11 THE COURT: Right, and the question is --

12 MS. STRICKLAND: You are correct. 

13 THE COURT: -- as it relates to what we're talking 

14 about now and not the auction, the question is, is why is a bid 

15 of DISH, which is a separate entity from SPSO -- say, the 

16 defendants -- why does the bid of DISH care about whether or 

17 not SPSO gets its claim in full? DISH has determined that it 

18 wants to pay 2.2 billion dollars for the spectrwn. It 

19 shouldn't care what happens to that 2.2 billion dollars after 

20 it gets into the debtors• hands, whether or not whoever•s 

21 claims are allowed. DISH wants the spectrum; it's going to pay 

22 2.2 billion dollars, and there's going to be that switch. And 

23 what happens after that should be of no concern to DISH. 

24 That•s the theory. That's what I'm focused on --

25 MS. STRICKLAND: I understand, Your Honor. 
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1 THE COURT: only insofar as it relates to the 

2 allegations of identity of interest. 

3 MS. STRICKLAND: And Your Honor is well aware that 

4 when parties draft general releases, they say, me, my 

5 affiliates - -

6 THE COURT: Sure. 

7 MS. STRICKLAND: successors, assigns. That's what 

8 the document says. 

9 THE COURT: But now that all of this has shaken out, 

10 it's still in there, and query whether taking it out now would 

11 matter, because it was in there. In other words, when LBAC 

12 went from being owned by Mr. Ergen to being owned by DISH, 

13 nothing happened. So it's in there, it was in there, it still 

14 is in there, and I'm not so sure taking it out now makes any 

15 difference. But I •m just not - -

16 MS. STRICKLAND: Right, Your Honor, obviously you're 

17 not negotiating a credit agreement with me, and were you asking 

18 me to negotiate that provision --

19 THE COURT: Right. 

20 MS. STRICKLAND: I would refer you to someone else, 

21 because as a result of the injunction in Nevada, I would not be 

22 the lawyer having that 

23 THE COURT: Right. 

24 MS. STRICKLAND: negotiation. However, this isn't 

25 a negotiation. This is a question about whether or not facts 
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1 as pled infer something - -

2 THE COURT: Right. 

3 MS. STRICKLAND: or don't infer something. And my 

4 only reason for rising at all is I don•t think that you can 

5 infer that because as of a moment in time in July a company 

6 wrote a general release that said affiliates, successors, 

7 assigns, claims, broad, broad, broad, broad, broad, broad, that 

8 that means that there was an identity of interest with 

9 everybody in that broad release. 

10 THE COURT: Sure. I --

11 MS. STRICKLAND: That was --

12 THE COURT: I agree with you. 

13 MS. STRICKLAND: my only point, and not --

14 THE COURT: I --

15 MS. STRICKLAND: And to distinguish from your prior 

16 question of me of what is the effect of this broad general 

17 language, I didn't want Your Honor to think that there was a 

18 gotcha somewhere in there. A broad release is a broad release, 

19 as opposed to it demonstrates an identity of interest or an 

20 intent, frankly, for LBAC to get something for. SPSO, as opposed 

21 to t~e contract says what it says, it•s been public, it's been 

22 there all along, and it's very, very broad, because of routine 

23 language, not because of a sneaky conspiracy identity of 

24 interest. So it's merely about the inference. And if there 

25 becomes an appropriate point in time for anyone to negotiate 
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1 with LBAC regarding any aspect of the agreement, I'm sure 

2 they'll ask all of the things they want to ask, and the 

3 appropriate lawyers, who are permitted under various legal 

4 orders, will respond. But that• s not - -

5 THE COURT: Okay. 

6 MS. STRICKLAND: where we are today. Today we're 

7 merely concerned about the inferences, and I didn't want Your 

8 Honor to think that the release said I require SPS0 1 s --

9 THE COURT: Look, I mean everybody --

10 MS. STRICKLAND: claims to be allowed; it doesn't. 

11 THE COURT: We keep -- we're all talking about Nevada, 

12 and then we're not talking about Nevada. And what I 1 ve tried 

13 to do here, which I think is my job, is to look at the 

14 complaint, and to look at reasonable inferences that can be 

15 drawn from the complaint, and apply Iqbal versus Twombly and 

16 all the very standard issue Second Circuit law on whether and 

17 when you let a complaint survive a motion to dismiss. 

18 So I'm not sure how -- if you went back and look over 

19 this transcript, probably a law professor would say that ninety 

20 percent of what we talked about has nothing to do with the 

21 motion to dismiss. And I just want to say back to you, I 

22 appreciate what you're saying, and I'm trying very hard to not 

23 get distracted by things that really aren't in the complaint. 

24 To your point right? You're making this point because you 

25 don't want me to be distracted by something that's not in the 
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1 complaint, right? 

2 MS. STRICKLAND: That's correct. But Your Honor, the 

3 only reason why Nevada came in here -- because I was also the 

4 lawyer that stood before you, not that long ago, and said 

5 Nevada is totally irrelevant. The reason why Nevada was so 

6 prominent today is because when plaintiffs pled their 

7 complaints, they attached things like reports that got filed in 

8 Nevada, e-mails about Nevada, and facts from Nevada in their 

9 complaint. And our only point, on this side of the table, is 

10 you can't plead something and say please only look at one 

11 one-hundredth of it. If they're going to use it, they have to 

12 be comfortable with the entire record they're introducing. If 

13 they're not going to use it -- I mean, Mr. Stone was perhaps 

14 exaggerating a bit when he said there were a couple of bullet 

15 points. If you look at the exhibits, which are also attached 

16 to the complaint, there's reams of Nevada. And they were not 

17 new facts introduced by any defendant. They were all facts 

18 introduced by plaintiff. And all the defendants have said, I in 

19 our pleadings and today, is if you're going to allow this 

20 snippet and that snippet, you can't take it out of context. 

21 That's part of their complaint; they have to live with the 

22 whole complaint. 

23 THE COURT: Okay. All right. Anyone else? 

24 All right. What I'd like to do is take another break 

25 and have you come back at 5 o'clock, and I need to give you a 
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1 disposition, I think. Is that -- why don't we make it ten 

2 minutes to 5, okay? And if I keep you waiting for a few 

3 minutes then I'll keep you waiting for a few minutes, okay? 

4 (Recess from 4:27 p.m. until 4:55 p.m.) 

5 THE COURT: Have a seat. Please have a seat. I 

6 realize that I'm hitting up against the 5 o'clock deadline 

7 around here, so let me see if I can get you folks out of here. 

8 First of all, thank you for a long afternoon. It was 

9 very well done. 

10 Just let me briefly state the law, which I know you 

11 all know, but for the purposes of making a record. Under Rule 

12 12(b) (6), to survive a motion to dismiss, a complaint must 

13 allege facts sufficient 11 to state a claim to relief that is 

14 plausible on its face. 11 Bell Atlantic Corp. v. Twombly, 550 

15 U.S. 544 (2007). 

16 A claim is plausible ••when the plaintiff pleads 

17 factual content that allows the Court to draw the reasonable 

18 inference that the defendant is liable for the misconduct 

19 alleged". Ashcroft v. Iqbal, 556 U.S. 662 (2009). On a motion 

20 to dismiss, the Court must 11 accept as true all factual 

21 allegations set out in the plaintiff 1s complaint, draw 

22 inferences from those allegations in the light most favorable 

23 to the plaintiff, and construe the complaint liberally". 

24 Rescuecom Corp. v. Google, 562 F.3d 123 (2nd Cir. 2009). 

2 5 Dismissal is only appropriate when 11 it appears beyond doubt 
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1 that the plaintiff can prove no set of facts which will entitle 

2 him or her to relief 11
• Sweet v. Sheahan, 23 5 F. 3d 80, {2d Cir. 

3 2000). 

4 So against that backdrop, I 1 ve reviewed both the 

5 Harbinger second amended complaint and the LightSquared 

6 complaint, and also taken into account, I think, what is also 

7 pretty standard law in the Second Circuit as to what is a 

8 court's mission when interpreting a written agreement. 

9 And I can give you the following cites. First -- and 

10 this is a quote - - 11 A written agreement that is clear, 

11 complete, and subject to only one reasonable interpretation 

12 must be enforced according to the plain meaning of the language 

13 chosen by the contracting parties. 11 Brad H. v. City of New 

14 York, 951 N.E.2d 743 {N.Y. 2011). 

15 But a court does not read the words of a contract in a 

16 vacuum and must give 11 due consideration to the surrounding 

17 circumstances and apparent purpose which the parties sought to 

18 accomplish 11 • Thompson v. Gjivoje, 896 F.2d 716 {2d Cir. 1990), 

19 quoting William C. Atwater & Co. v. Panama R. Co., 159 N.E. 418 

20 {N.Y. 1927), quoting Development Specialists, Inc. v. Peabody. 

21 Energy Corp. {In re Coudert Bros.), 487 B.R. 375, stating that 

22 in analyzing a contractual text a court need not turn a blind 

23 eye to context. 

24 Based on that, the following is the disposition of the 

25 motions to dismiss. Consistent with my colloquy with Mr. 
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1 Friedman, Counts I and II of the Harbinger complaint are 

2 dismissed. Harbinger's not a party to the contract. These 

3 are, in essence, derivative claims. Moreover, as was pointed 

4 out by some of the opposing parties, there was no permission 

5 granted to bring these claims. So those are dismissed, and the 

6 dismissal is with prejudice. 

7 Let me skip Count III of the Harbinger complaint. 

8 With respect to Count IV, equitable disallowance, 

9 that's dismissed, again, with prejudice again. It's not to be 

10 repleaded again. 

11 With respect to Count V, equitable subordination, I 

12 think that the best thing to do with respect to the equitable 

13 subordination is have it be reflected in a plan of 

14 reorganization, if that's what Harbinger decides it wants to 

15 pursue. 

16 And I think for the neatness of the record, then, 

17 Count III of the Harbinger complaint is going to stand, and the 

18 motion to dismiss Count III is denied. So what will be left of 

19 the Harbinger complaint will be Count III only. The reason for 

20 letting it stand and not completely folding it into the 

21 LightSquared complaint, there are some different allegations, I 

22 believe, that were made. So that's what that complaint is 

23 going to look like going forward. 

24 With respect to the LightSquared complaint, the motion 

25 to dismiss is denied as to Counts I, II, and III, so those will 
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1 stand. Count IV, the equitable disallowance, is dismissed, 

2 again, with prejudice. And Count V is dismissed as to SPSO, 

3 but will stand as to DISH, Echostar, and Mr. Ergen. 

4 I think that disposes of the motions to dismiss with 

5 respect to both complaints. 

6 So in the few minutes remaining, and not to put you on 

7 the spot, but I want to talk about next steps. And maybe the 

8 right next step is just to let you all get some sleep before 

9 the auction kicks off tomorrow. But sooner rather than later, 

10 I want to talk about how this is going to unfold, now that 

11 we•ve gotten past this stage. 

12 And one thing that I do want to float is I saw some 

13 reference in some paper to motions for sunnnary judgment. There 

14 are not going to be motions for sunnnary judgment. There•s 

15 going to be a trial. So when it's appropriate -- and I've said 

16 this every time I've seen you for the last couple of weeks --

17 you need to get together and decide what it's going to look 

18 like, what issue's going to go first, if there are stages at 

19 which you would ask the Court to render a ruling on certain 

20 matters. In other words, are we going to have a phase 1, a 

21 phase 2, a phase 3? I have my own ideas. I'd rather -- I said 

22 this before verbatim. I'd rather you tell me how you want it 

23 to look, and if you can't agree, I'll tell you how I expect it 

24 to go. But this is not an easy thing to figure out, and all 

25 the parts may not stop moving until we're beyond the auction 
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1 and closer to the confirmation hearing date. And people are 

2 going to scatter for the holidays. Now, did you want to keep 

3 the January 3rd date as a pre-trial? 

4 MR. BARR: Yes, Your Honor, if we can. That would be 

5 great. And we 1 ll work, as we mentioned last time --

6 THE COURT: Is that --

7 MR. GIUFFRA: -- with all the other parties. 

8 THE COURT: I mean, that's only -- that's the Friday 

9 before the Thursday that we're going to start, right? Can you 

10 help me out at all by telling me how much time you think I 

11 ought to reserve? 

12 MR. BARR: On the 3rd, Your Honor? 

13 THE COURT: No, in the month of January. So you start 

14 on the 9th. So far I've reserved the whole week of the 13th. 

15 MR. BARR: Your Honor, of course none of us can 

16 predict exactly how it plays it out --

17 THE COURT: Right. 

18 MR. BARR: -- but I think that's a very good idea. 

19 THE COURT: Okay. All right. Well, why don't I let 

20 you go, if people are traveling --

21 

22 

23 

24 

25 two. 

MR. BARR: Thank you. 

THE COURT: and --

MR. BARR: Can I ask one housekeeping --

THE COURT: I need someone to draft an order or 
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1 MR. BARR: That's what I was going to ask, Your Honor. 

2 We'll take care of that, Your Honor. Thank you. 

3 THE COURT: Okay. Ms. Strickland? 

4 MS. STRICKLAND: Judge, it may be appropriate, if Your 

5 Honor has four more minutes or five more minutes, for us to 

6 have even an off-the-record conference --

7 THE COURT: Sure. 

8 MS. STRICKLAND: -- about next steps. 

9 THE COURT: Sure. Okay. All right. I think I'd like 

10 to do that off the record, and we'll just end today's session 

11 right there. 

12 And Ms. Strickland, Mr. Barr and Mr. Sussberg, why 

13 don't you determine who should come in for the discussion? 

14 We'll go back here. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. BARR: Thank you, Your Honor. 

(Whereupon these proceedings were concluded at 5:04 p.m.) 
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