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Similarly, Brokaw pretended that the Ergens were merely part of his "wide 

general social circle" while withholding from the District Court the close personal 

nature of his and his wife's relationship with the Ergens. (Vol. 28 JA006693 at 

366:11-14; Vol. 24 JA005820.) Ortolf and Brokaw admitted that they submitted 

their declarations to persuade the District Court to defer to the SLC and 

affirmatively chose not to disclose those facts about their close personal 

relationships with the Ergens. (Vol. 27 JA006543 at 97:3-10; Vol. 27 JA006692- 

93 at 364:23-365:8, 366:20-367:10.) Those facts came to light only after 

Appellant — over the SLC's objection — obtained discovery. (Vol. 26 

JA006300:16-22, Vol. 25 JA006025 at n.11.) 

Furthermore, the SLC concealed key facts concerning the merits of DISH's 

claims against Ergen in connection with the lost opportunity to acquire 

LightSquared spectrum assets. For example, the SLC concealed a 

(Vol. 29 JA007169.) 

The SLC also concealed from the District Court that DISH's bid for 

LightSquared spectrum was conditioned on Ergen getting paid in full on his 

LightSquared debt. (Vol. 24 JA005890-91.) The SLC further concealed that the 

74 



            

            

          

             

        

             

             

               

                

          

       

          

           

            

             

               

              

          

             

            

 



              

            

              

             

               

 

        

           

         

           

               

             

               

             

            

          

             

            

      

 



           

            

           

          

            

            

            

              

             

              

        

             

            

              

           

            

            

          

           

 



              

    

          

            

             

              

             

            

              

              

               

             

              

            

        

     
     

   

  
  

            

           

           

 



              

              

            

          

         

            

             

             

            

           

          

         

            

       

         

              

           

             

              

             

 



             

            

           

             

     

          

            

           

    

  

          

              

          

              

            

      

 



   

            

           

            

           

              

         

                

              

             

           

              

               

      

 

 

 

 

 

 



                

            

 

    

    

   
    

     
    

      
    

  
  

     
      
      

     
 
       
    

  

      
  

 



   

               

              

            

             

            

      

   
       

 



EXHIBIT B 
 
 
 
 
 

EXHIBIT B 



FILED 
AUG 1 7 2016 

TRACIE K. LINDEMAN 
CLERK OF SUPREME COURT 

BY 	• 
DEPUTY CLERK 

IN THE SUPREME COURT OF THE STATE OF NEVADA 

IN THE MATTER OF DISH NETWORK I 
DERIVATIVE LITIGATION. 

JACKSONVILLE POLICE AND FIRE 
PENSION FUND, 

Appellant, 
vs. 

GEORGE R. BROKAW; CHARLES M. 
LILLIS; TOM A. ORTOLF; CHARLES 
W. ERGEN: CANTEY M. ERGEN; 
JAMES DEFRANCO; DAVID K. 
MOSKOWITZ; CARL E. VOGEL; 
THOMAS A. CULLEN; KYLE J. KISER; 
AND R. STANTON DODGE, 

Respondents. 
IN THE MATTER OF DISH NETWORK 
DERIVATIVE LITIGATION. 

No. 69012 

No. 69729 

JACKSONVILLE POLICE AND FIRE 
PENSION FUND, 

Appellant, 
vs. 

GEORGE R. BROKAW; CHARLES M. 
LILLIS; TOM A. ORTOLF; CHARLES 
W. ERGEN; CANTEY M. ERGEN; 
JAMES DEFRANCO; DAVID K. 
MOSKOWITZ; CARL E. VOGEL; 
THOMAS A. CULLEN; KYLE J. KISER; 
AND R. STANTON DODGE, 

Respondents. 

ORDER 

Appellant has filed a motion to redact portions of its opening 

brief and to file documents in its appendix under seal. The Special 

Litigation Committee of DISH Network Corporation (SLC) has filed a 

limited opposition and countermotion for leave to make additional 
SUPREME COURT 

OF 
NEVADA 

(0) 1947A csgera 	

I (r2-5582- 



redactions.' The parties agree that the documents and portions of the 

opening brief identified by appellant should remain sealed pursuant to 

Protective Orders entered by the district court. The SLC, however, 

contends that additional information on page 74 of the opening brief is 

also subject to the protective order and should be redacted. SLC also 

agrees to appellant's motion that referenced documents at pages 

JA007346-47, JA007356-57 and JA007468 of Volume 30, pages JA007502 

and JA7535-43 of Volume 31, pages JA007769-72 of Volume 32 and page 

JA008245 of Volume 34 of the sealed portions of the Joint Appendix may 

be unsealed and disclosed publicly. Accordingly, the clerk of this court 

shall unseal the identified portions of the joint appendix, filed as 

"Appendix to Opening Brief." However, with respect to the referenced 

documents at pages JA007348-55 of Volume 30 of the sealed portions of 

the Joint Appendix, we agree with SLC that the personal contact 

information of third parties contained therein (including personal email 

addresses) shall remain redacted pursuant to the District Court's October 

21, 2013, Stipulated Confidentiality Agreement and Protective Order and 

August 21, 2015, Minute Order. Cause appearing, we grant the motions. 

The clerk of this court shall file the redacted opening brief provisionally 

received on May 31, 2016, and shall file under seal the unredacted opening 

brief and sealed portions of the appendix to the opening brief, 

provisionally received in this court on May 27, 2016. 

'We direct the clerk of this court to file SCL's "limited Opposition to 
Appellant's Motion for Leave to Redact Portions of Appellant's Opening 
Brief and to Seal Portions of the Appendix and Countermotion for Leave to 
Make Additional Redactions" with "Sealed Exhibit C," provisionally 
received on June 10, 2016. 

SUPREME COURT 

OF 

NEVADA 

(0) 1947A e 
	 2 

Malta 



SUPREME COURT 

OF 

NEVADA 

The parties have filed a stipulation to extend the time for SLC 

to file its answering brief and for Jacksonville to file its reply brief. The 

stipulation is approved. SLC has also filed a motion for leave to file an 

answering brief in excess of the page and type-volume limitations of NRAP 

32, and a motion for leave to file a redacted version of its answering brief 

and to file Volume II of the answering appendix under seal pursuant to a 

district court order sealing the documents contained in the appendix. The 

motions are not opposed. Having considered the motions, we grant them. 

The clerk of this court shall file SLC's redacted answering brief and 

appendix Volume I, provisionally received on July 28, 2016, and the sealed 

copies of the answering brief and Volume II of the appendix received on 

August 2, 2016. Pursuant to the parties' stipulation, appellant 

Jacksonville Police & Fire Pension Fund's reply brief shall be due 

September 26, 2016. Failure to timely file the reply brief may be deemed 

a waiver of the right to file a reply brief 

It is so ORDERED. 	 sAin  , A.C.J. 

cc: Bernstein Litowitz Berger & Grossman, LLP 
McDonald Carano Wilson LLP/Las Vegas 
Holley, Driggs, Walch, Fine Wray Puzey & Thompson/Las Vegas 
McDonald Carano Wilson LLP/Reno 
Sullivan & Cromwell, LLP/New York 
Sidley Austin LLP/Chicago 
Young, Conway, Stargatt & Taylor, LLP 
Pisanelli Bice, PLLC 
Holland & Hart, LLP/Denver 
Holland & Hart LLP/Las Vegas 
Willkie, Farr & Gallagher, LLP 
Brownstein Hyatt Farber Schreck, LLP/Las Vegas 
Reisman Sorokac 

(0) 1947A olago 
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the release provisions are controlled by Ergen." (Vol. 14 JA003330 (emphasis 

added)) 

The District Court enjoined "Charles Ergen or anyone acting on his behalf . . 

. from participation, including any review, comment or negotiations, related to the 

[Ergen-related] release contained in the Ad Hoc LP Secured Group Plan pending 

before the Bankruptcy Court for any conduct which was outside or beyond the 

scope of his activities related to DISH and LBAC." (Vol. 14 JA003330.) 

Notably, while the SLC told the District Court during the November 25 

hearing to ignore the release as a non-issue, concurrently, 

Vol. 30 JA007267:10-12.) And, a few weeks later, 

when Appellant informed the Court of its belief that Ergen had, in violation of the 

injunction itself, conditioned DISH's bid on his personally receiving a release and 

full repayment on his bonds, the SLC defended Ergen. (Vol. 14 JA003356:3-7.) 

Later, before actually completing its investigation and issuing its report, the 

SLC made clear that it had predetermined the outcome by moving to dismiss 

Appellant's claims. (Vol. lg JA004351.) Far from exhibiting the neutrality that is 

the hallmark of a trustworthy special litigation committee, much less placing 

DISH's interests above all else, Appellant presented evidence that the SLC has, 

28 



             

             

   

         
        

 

           

            

             

             

          

           

          

            

              

           

           

 

              

        

  

 



               

           

            

          

  

         

             

              

             

            

             

         

           

             

         

          

          

              

            

           

 



that on September 30, 2011, the LightSquared debt administrative agent invited 

DISH (not Ergen personally) to buy LightSquared debt. (Vol. 31 JA007532-33; 

Vol. 26 JA006479.) Ergen and the SLC also hid from both the Bankruptcy Court 

and the District Court that 

DISH could have purchased LightSquared debt through an. affiliate. (Vol. 29 

JA007170-71; Vol. 26 JA006469, JA006480.) 

Second, the SLC deliberately avoided uncovering facts that could harm 

Ergen. The SLC neither interviewed DISH's outside counsel nor confronted Ergen 

or Kiser Vol. 26 J.A006481, 

Vol. 27 JA006732 at 138:24-139:2; JA006726 at 116:4-7; JA006728 at 122:7- 

123:11.) The SLC instead told the District Court that "[n]o one at DISH 

investigated whether DISH could purchase the Secured Debt through an affiliate." 

(Vol. 19 JA004715.) this was simply untrue. 

6 

(Vol. 31 JA007534; Vol. 26 JA.006480.) 

Vol. 29 .IA007169; Vol. 26 
JA006480.) 

31 
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LightSquared filed claims against Ergen personally, as well as against SPSO and 

DISH. (Vol. 20 JA004825-26.) LightSquared alleged that Ergen's debt purchases 

violated the LightSquared credit agreement, and that DISH was liable for tottious 

interference by assisting Ergen. (Vol. 20 JA004826-27.) 

DISH's bid for 

LightSquared spectrum was not only conditioned upon LightSquared releasing its 

claims against him personally, but also upon Ergen being paid in full on his 

LightSquared debt position. (Vol. 30 JA007264:3-7; JA007267:10-12.) Ergen 

threatened to terminate DISH's efforts to acquire valuable LightSquared spectrum 

Vol. 30 

JA007264:3-7; JA007265:14-16; JA007267:10-12.) 

Vol. 30 JA007231- 35.) 

The SLC hid this information from the District Court. (Vol. 26 JA006471; Vol. 20 

JA004830 at n.741.) 

On December 11, 2013 — the date for the LightSquared bankruptcy auction - 

no other bidder for LightSquared's spectrum had emerged, and DISH was poised 

to acquire LightSquared's spectrum for $2.22 billion. (Vol. 14 JA003373.) 

However, LightSquared cancelled the pending bankruptcy auction, identifying 

DISH's requirement that LightSquared release its pending claims against Ergen as 

a "very big factor" in the cancellation. (Vol. 14 JA003457:11; Vol. 24 JA005890.) 

16 



         

           

           

           

            

            

          

               

          

       

         

          

        

             
          

             
         

           

   

            

          

     

 



            
         

   

           
     

           
          

         
 

            
       

          
          

          
           

               
       

           
          

     

            
            

          
        

      

          
         

  

        

          

             

 



                

           

               

           

          

             

         

                

            

            

          

          
  

              

              

             

            

              

           

        

              

 



           

              

          

           

            

             

        

          

            

    

        

           

            

             

            

              

        

            

             

             

 



generally friendly professional relationship" with Ergen since they met in 1977. 

(Vol. 6 JA001342.) This disclosure was materially misleading. 

First, for nearly 40 years, Ortolf and his family shared a deep and loving 

personal friendship with the entire Ergen family. (Vol. 26 JA006473-74, 

JA006499-500.) Over several decades, Ortolf and Ergen worked and invested 

together. (Vol. 19 JA004532.) Both of 0rtolls children worked for Ergen at 

DISH. (Vol. 5 JA001143-46; Vol. 24 JA005831.) Ortolf testified about numerous 

vacations over the years that the Ortolfs and Ergens have taken together as part of a 

small "favorite group of friends," 

Vol. 27 JA006538 at 74:22-75:5; Vol. 30 

JA007344-55; Vol 27 JA006536 at 66:15-24.) 

Second, Ortolf testified that he personally told Ergen, Ergen's wife, and 

Ergen's kids that he loves them, and the Ergens return the sentiment. (Vol 27 

JA006538 at 75:24-76:11; Vol, 27 JA006539 at 79;5-12, 80:5-12; Vol. 27 

JA006543 at 96:21-23.) Ergen took Ortolf to the Super Bowl. (Vol. 30 

JA007357.) Ergen's daughter refers to Ortolf as "Uncle Tom." (Vol. 28 

JA006758.) Four of the 17 people invited to Ortolf's son's bachelor party were 

Ergen family members. (Vol. 27 JA006540 at 84:5-19; Vol 30 JA007359-61.) 

Moreover, on October 13, 2014, just as he was finalizing the SLC Report 



Electronically Filed
Aug 18 2016 09:10 a.m.
Tracie K. Lindeman
Clerk of Supreme Court
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The SPECIAL LITIGATION COMMITTEE OF NOMINAL DEFENDANT 

DISH NETWORK CORPORATION (the "SLC"), by and through its counsel of 

record, hereby moves this Court for clarification of the Court's Order filed on 

August 17, 2016 and to issue an order directing the Clerk to correct the docket by 

(1) withdrawing Appellant Jacksonville Police and Fire Pension Fund's 

("Jacksonville") Opening Brief filed on August 17, 2016, (2) removing said brief 

from the docket entirely to maintain the confidentiality of certain protected 

information contained therein and (3) to file, in its place, the fully redacted version 

of Jacksonville's Opening Brief that was attached as Exhibit C to The SLC's Limited 

Opposition to Appellant's Motion for Leave to Redact Portions of Appellant's 

Opening Brief and to Seal Portions of the Appendix and Countermotion for Leave to 

Make Additional Redactions filed on June 8, 2016 (the "Countermotion"). 

On May 26, 2016, Jacksonville filed its Motion for Leave to Redact Portions 

of Appellant's Opening Brief and to Seal Portions of the Appendix (the "Motion to 

Redact") wherein it moved the Court for an order permitting, among other things, 

the public version of its Opening Brief to be filed in redacted form (the "Partially 

Redacted Brief'). On June 8, 2016, the SLC filed its Countermotion wherein it 

sought leave to make additional redactions to the Partially Redacted Brief' and 

1  Specifically, the SLC requested redaction of additional information 
contained on page 74 of the Opening Brief pursuant to Rules 3(4)(a), (b), (c), and 
(h) of the Rules Governing Sealing and Redacting Court Records ("SRCR") on the 

01:19162539.1 



requested that the Court issue an order directing the Clerk to, among other things, 

file publicly a fully redacted Opening Brief as reflected in Exhibit C, attached 

thereto (the "Fully Redacted Brief"). A true and correct copy of the Fully Redacted 

Brief previously attached to the Countermotion as Exhibit C is attached hereto as 

Exhibit "A." Jacksonville did not oppose the SLC's Countermotion. 

On August 17, 2016, the Court entered an Order granting both Jacksonville's 

Motion to Redact and the SLC's Countermotion. See a true and correct copy of the 

Order, attached hereto as Exhibit "B," at p. 2 ("Cause appearing, we grant the 

motions."). The Court also directed the Clerk to file the Countermotion with "Sealed 

Exhibit C," which contained the Fully Redacted Brief. Id. at p. 2 n.1 . Accordingly, 

the Fully Redacted Brief was directed to be filed pursuant to the express terms of 

the Order. 

Despite granting the SLC's Countermotion seeking to make additional 

redactions to the Opening Brief and directing the Clerk to file "Sealed Exhibit C" 

(the Fully Redacted Brief), the Court also directed the Clerk to "file the redacted 

opening brief provisionally received on May 31, 2016," which was the Partially 

Redacted Brief. Id. at p. 2. As a result, on August 17, 2016, the Clerk filed the 

Partially Redacted Brief, which does not contain the SLC's additional redactions 

grounds that such information describes the contents of a document subject to 
certain protective orders previously entered by the District Court and also 
previously sealed pursuant to the District Court's August 21, 2015 Minute Order. 

2 



contained in the Fully Redacted Brief attached to the Countermotion as Exhibit C. 

Based on what appears to be an unintentional clerical error, the SLC 

respectfully requests that the Court issue an order directing the Clerk to correct the 

docket by (1) withdrawing the Partially Redacted Brief, (2) removing the Partially 

Redacted Brief from the docket to maintain the confidential nature of the protected 

information contained therein and (3) to file, in its place, the Fully Redacted Brief 

attached as Exhibit C to the SLC's Countermotion. 

DATED this 18th day of August, 2016. 

HOLLAND & HART LLP 

By: 	 ) fog.%  

J2-Ste13hen Pek; q.-(1758) 
Robert J. Casit , Esq. (9779) 
9555 Hillwood Drive, 2nd Floor 
Las Vegas, Nevada 89134 

Holly Stein Sollod, Esq. (pro hac vice) 
555 17th Street Suite 3200 
Denver, CO 80202 

YOUNG, CONAWAY, STARGATT & 
TAYLOR LLP 

David C. McBride, Esq. (pro hac vice) 
Robert S. Brady, Esq. (pro hac vice) 
C. Barr Flinn, Esq. (pro hac vice) 
Emily V. Burton, Esq. (pro hac vice) 
Rodney Square 
1000 North King Street 
Wilmington, DE 19801 

Attorneys for the Special Litigation 
Committee of DISH Network 
Corporation 

3 



CERTIFICATE OF SERVICE  

I hereby certify that on the 18th day of August, 2016, a true and correct copy 

of the foregoing MOTION SEEKING CLARIFICATION OF ORDER 

DATED AUGUST 17, 2016 was electronically filed with the Nevada Supreme 

Court. Electronic Service of the foregoing document shall be made in accordance 

with the Master Service List to the persons and email addresses listed below: 

Zachary Madonia, Esq. 
Bruce Braun, Esq. 
Sidley Austin LLP 
One South Dearborn 
Chicago, IL 60603 

Brian T. Frawley, Esq. 
Sullivan & Cromwell 
125 Broad Street 
New York, NY 10004-2498 

Tariq Mundiya, Esq. 
James Dugan, Esq. 
Mary K. Warren, Esq. 
Willkie Farr & Gallagher, LLP 
787 Seventh Avenue 
New York, NY 10019 

Mark Lebovitch, Esq. 
Adam Hollander, Esq. 
Alla Zayenchik, Esq. 
Jeroen Van Kwawegen, Esq. 
Bernstein Litowitz Berger & Grossmann 
1241 Avenue of the Americas, 44th Flr. 
New York, NY 10020 

Jeff Silvestri, Esq. 
Amanda C. Yen, Esq. 
Debbie Leonard, Esq. 
McDonald Carano Wilson 

Robert Warns, III, Esq. 
Joshua Reisman, Esq. 
Reisman Sorokac 
8965 South Eastern Avenue 
Suite 382 
Las Vegas, NV 89123 

Debra Spinelli, Esq. 
James Pisanelli, Esq. 
Pisanelli Bice, PLLC 
400 S. 7th Street, Suite 300 
Las Vegas, NV 89101 

Kirk Lenhard, Esq. 
Jeffrey Rugg, Esq. 
Brownstein Hyatt Farber Scheck 
100 North City Parkway, Suite 1600 
Las Vegas, NV 89106-4614 

Brian Boschee, Esq. 
Santoro Driggs Walch Kearney 
400 S. 4th Street, Suite 300 
Las Vegas, NV 89101 

William Miller, Esq. 
Holley, Driggs, Walch, Fine, Wray, 
Puzey & Thompson 
400 S. Fourth St., 3rd Floor 
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2300 W. Sahara Avenue, Suite 1200 
	

Las Vegas, NV 89101 
Las Vegas, NV 89102 

NEVADA SUPREME COURT 
CLERK OF CLERK 
201 South Carson Street 
Carson City, Nevada 89701 

SERVED VIA HAND DELIVERY 
The Honorable Elizabeth Gonzalez 
Eighth Judicial District Court, Dept. XI 
Regional Justice Center 
200 Lewis Avenue 
Las Vegas, NV 89155 

\\JO 	'-- 
An Employee of HOLLAND & HART LLP 

90464454 
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debt had declined drastically. 	(Vol. 2 JA000360-61; Vol. 18 JA004468.) 

LightSquared's spectrum was particularly valuable to DISH, and buying 

LightSquared debt at depressed prices furthered DISH's long -term strategy. (Vol. 

18 JA004467 -68.) Ergen admitted under oath that, "as chairman of DISH, I knew 

had a fiduciary responsibility to the company and that first and foremost, they 

should be given the opportunity for that investment." (Vol. 28 JA006903 at 33:7- 

1,) Ergen asked DISH's Treasurer, defendant Jason Kiser ('Kiser"), to determine 

whether DISH could buy LightSquared debt. (Vol. 28 JA006895:10-18.) 

DISH properly could 

purchase the debt — at first directly and, even when later listed as an "Excluded 

Purchaser" on LightSquared's credit agreement, indirectly through an affiliate. 

(Vol. 18 JA004469; Vol. 26 JA006480; Vol. 29 JA007170-71.) Ergcn decided, 

however, to acquire LightSquared debt personally, surreptitiously keeping for 

himself the opportunity to reap massive profits. (Vol. 18 JA004469; Vol. 2 

JA000363 -64.) Ergen knew that his investment in LightSquared debt was virtually 

risk-free, because he could use his control over DISH to make it bid for 

LightSquared's spectrum at a price that would make Ergen whole (and, if someone 

else topped DISH's bid, Ergen would still be paid in full). (Vol. 2 JA000363-64.) 

Misusing corporate resources, Ergen told Kiser to create a wholly owned 

entity, SP Special Opportunities LLC ("SPSO"), to purchase LightSquared debt for 

1 l 



          

          

             

          

 

          
  

              

           

           

            

             

              

              

               

          

           

        

           

           

             

 



              

            

          

         

           

               

            

             

           

           

          

            

         

             

              

              

         

             

             

  

 


