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NOTICE OF SUPPLEMENTAL AUTHORITY

Pursuant to Nevada Rule of Appellate Procedure Rule 31(e), Appellant
Jacksonville Police and Fire Pension Fund (“Appellant”) provides this notice of
supplemental authority in order to bring to the Court’s attention a recent ruling
addressing when corporate directors lack independence and are accordingly not
entitled to deference under the business judgment rule. On December 5, 2016,
after the last brief had been filed in this matter, the Supreme Court of Delaware
issued its opinion in Sandys v. Pincus, Case No. 157, 2016, 2016 WL 7094027
(Del. Dec. 5, 2016).

Appellant respectfully highlights the Sandy’s decision at pages 4-6.
Specifically, the Court noted in the demand futility context that at the pleading
stage, “[a] plaintiff is only required to plead facts supporting an inference — or in
the words of Rales, ‘create a reasonable doubt’ — that a director cannot act
impartially.” Sandys, 2016 WL 7094027, at *4." The Court stated:

“Our law is based on the sensible intuition that deference ought to be

given to the business judgment of directors whose interests are aligned

with those of the company's stockholders. Precisely because of that

deference, if our law is to have integrity, Delaware must be cautious

about according deference to directors unable to act with objectivity.

To consider directors independent on a Rule 23.1 motion generates

understandable skepticism in a high-salience context where that

determination can short-circuit a merits determination of a fiduciary
duty claim.” Id., at *6.



Appellant respectfully submits that this ruling is instructive for this Court’s
determination of a number of issues in this appeal set forth at pages 43-61 of
Appellant’s Opening Brief, including the applicable pleading standard and
questions of director independence in the context of a special litigation committee
that is specifically created to assess the merits of a breach of fiduciary duty claim.
This Court has found that “[tlhe Delaware court's approach is a well-reasoned
method for analyzing demand futility and is highly applicable in the context of
Nevada's corporations law.” Shoen v. SAC Holding Corp., 122 Nev. 621, 641
(2006).
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