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LAS VEGAS, NEVADA, TUESDAY, FEBRUARY 10, 2009, B:05 A M.

THE COURT: CL5063¢, State of Hevads versus Brian
uyg £

MR FIKE. Thank vou very much

THE COURT: Mr. OrKeafs i3 preser 1o castody

ME. IKE Rindal Pike (phometic) aod Prinicis Pam
Trotn the Spetisd Public Defender's Cifice sppeanng with Mr.
Creche.

MR SMITH: Moming, hodge Philip Smith on bebadl
ol the suns of Neveds,

THE COLRT. AR rghr, and shtis iy the petitemn for
wiil of hadpeny corpars filed by the defenss.

MR, FIKE: Thar's cormect, your Honor, Irs — 1
enditled i & wrt of habes corpis and in the sfiemathe 3
moton 5e thm we jun kind of eecomglished all baes with
thiz [t hap i do sbout e MRilee 10 oresarve speyific
eviiencs of inuchation L kesimnony At e peelmmdnary
hearing testified thar it wos {indiscernible} prasent seme
impmaasion of tha officar or ta detective il Mr {YKeefe was
iy cxied o the e, YL, thry — mnd they had AME
indivicuels Heat swene gupilabie todrw the Bood. {r'y —1
Teedigve that the Coawr can evan ke judicial knowledgs tear
there wid 2 nwrse on dury &b lbe Clork Coundy Detention Cemler
theet can always — i alwys avaibabie W draw Blood Toe Ciils
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for drug concemns,

And in relationship to this, where & speeific pam
a8 ko & first or second degree murder can be vitieted by even
volumaary sibtication, & becomes such an imporzon piece of
evulcner that thie Tailure to — the Failure of the police 1
preserve that evidence when it i kespan i themn, and o chis
cise it was known te themn, becomes only wet exgpable, but ooy
remedial by either allowing prosecution salely far scormdary
maundsr or 3 commective ihstnusting steeh oy ik was doees oy e
case versis Sandherm

Anel in relationship to this, a5 the inferrogation of
the debective cortimues on, he was onavare even of the effect
ef & (Endiscernibie) moeclationship mo g frst o seoond which
it 5 disconceviing o begin with, And also, that tbere is.
accoding 1o his resimomy, there's ne policy W callesct that
evideney Inmurder cages And that creates a0 instibudiona|
problem that can ealy be revnedicd by allowing for 2 szgond
degree ofTenss,

Mo, it — as (here's the companion mation that the
Stase has Bled it ax this point in time to allow in evidence
ol other bud acts, They've moguestsd only one of thwee felany
convictons o be allowed. 50 our motion may e+ appcar a
victory UM we're one hecause they coukd potentially petiton
the coart for mn addicional criminel edjudication.

Baat it's importand tha based upon the evidenoes thae
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259 it & recovered and as it (3 procedsed in this case, that 1t
oaly be allowed 1o process to that extent allowed under die
baw, Rl we helieve thal's our position.

THE COURT: Al right, thark you, Mr. Smith.

ME_ SBITH: Tudge, it's cur posilicn that sccondiog
o Lhoe cacge law, the Siue's Mailune b preserye any evidems,
Forgt of all, e (o be moads in bad Frith andfor we have 16
show prejudice; Hers the evidence was, Tor fack of a bettsr
phrase, ingide of the defendant's body. The onby thing thal we
haad custedy of was the defendant lumseld

The Uinised Stazes Supremme Counl has clearly catoe down
end said thal the Suts — the defendunt canoot fance the Siate
o obimin certain evidence. [n other words, i's not a fourth
smecndment duc process violoton that e Soae did scidoa
bloed draw from him,

It would have been different amal | would agree with
Mr. Pike had the St done a blood drew from bie and then fagt
g desnwed that evidence. But bere the State simpily never
had possestion of the evidenso: beoamee we piver hud the Blosd
draw.

So therefoe, in onder for Mr. Pie's mebion o have
&y merit, that prenares that the Stz had an affirmastve dty
0 ke his blood and fod oul his tood aloehgl coment ~ him
teing the defendant — 20 begin with because we never had
possexsion of it. The Suprome Court has clearly said thal i
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not 1he case,

%o for that renson and that reason alones, the
defendant's motion must leit We've pever had possession of
the defendant’s hlood aledhol sombent

. Mow, in regands to any ingtruction that the defendant
would fike b bowe seyimg tet, pou know, because the Siane
didn’t, I presume # woold be something 2long the lines of that
since the Staee dldn't drmw the blogd, you can promane X,y or
Z. That's something that we can centainty argue at trial.

Bun sy Decanse of the Swae, for whetewer reason,
diid rwe take w blaod and wing - a blood or vrine alcohol wea
in a case where the allepaficn ty murder with sz of & deadly
weapon, that dosmn't risz to the bevel of a duc process
viclation thet would warrant vour Honor penalizing the State
sAving you e only iy him for firsl — or 2xcuse me, for
secord dogree murder or lesser of orimes and not first degee
curder,

THE COLURT: How about an the evidencs of — bringing
in evadenes of arher, you kndw, bead acts?

MR, SMITH: Well, Judge, 2 my motton ostlined,
mwan, there's & long historic history of domestic violenoe
Betwean this defendant ar:d the atred victim in this case.
We'te not Irying to get every single domestic baftery ther he's
ever commafted mgamet this victitn, We'ne tnvimg 1o pet ong,
el thia Is the: bauusry desimesiic violence — ihe felony
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tonviction that uiimmely led to kit previpus time in prizon,

And it's our position thet that goex to mative o
this case in thit Cheryl Morris testified in no unewnain eims
that the defendant made comments w ber that becauss the viciim
vestifled against him m that case, that Hat's why e waned
to kill her. Thar's it. Our motion is strictly linited m ity
tcope, We're ool Inying o selly (phonetict his reputstion by
painting him 5 3 woman beater in generul W simply wanl to
£Et i ove conviction in becauce ¥ 1e 8 enich] part of the
Siates cuge 0 chisl.

Mow, & nganis 1o sy of the other domesic viclence
berween the two. you know, that could become importand o
assaibmni depending vn what the: defendam got into and
gstified (0. Bui wilh regacds ko ouy o in chict, we ust
want 1o get the one incident in 1 fee! thal the probative
valie sybspntially cutweighs any prejudicial sl S
it's prefodicial, bor es I'm sure your Honor knows, all the
evidonon thet the Stae ho is prejudicial agains the
deforadant, And hecauce of that, we'ne askitig that you grant
our makion.

THE COURT: Ail right, thank you Mr. Pike, ifa
defendant bas glassy eves aned shars his speech a Ltk by, is
there a requirement that ihe St or the police deparment
abwayt talke a blood deaw?

MR, PIKE: There should e We don't have svidenos
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taat il s the pedicy. Hewever, =8 an officer of the coont [

can indicate that Hendosen docs it, ¥t we have other cacss

iz which an individusl thet e been arresied For this that Jiss
exhibitsd sigrs of being under 1the influence of coneolled
subatances whers there havg boon blood drews s were done by
the aresting officers a1 tiues sontemporencous to or Cesdly
msociated with the homicide in which the suspect is being
wmested

In this case bryand that, wehve got the client, Mr.
Ofeche, who i5 over and hofding Mrs. Witmarsh wha i3 obvioualy
camflzted, who i eorspomsive o officers, whia s then shot by
& taact gun sed Eivem wo clectrozic charges into hiy body, and
be's tabien ol soud bendenilzd, and he st on the outside on Whe
balcony, and be's wisintained there antil the next morming when
he's bronght down, intermogated wnd - and by te polic.

They — the Siatc had complets cumindy of thal
exculpsinry svidence, thar necesvmy evidens, The blood tha
ws coursiog withim his veins and tha was dosaipeing mpdiy
thot wxs UeTe, i was readify svailalc md at mitimal cuperse
of the Sixir's wbility to o that,

Takmg blood i3 30 imporiant thel even on &
misdemeanor DUL, 4 defendem hax o right ta reques mnd bave
hig own biood drrw that — ai Uhc lime thal b is arvestad o
a (K. Hehad ne right, was never todd ol any night 10 do
that, snd they contaficd wad mamitzined thal sole piece of
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evidenes, and so il has 10 be not just a presumption, i slmost
hurs 1o be @ conclusive fact & wes done in Sandbem, The
conchusive instruction that at the fime that this wes done, be

He wey — pnd the only way vo establish the palicy
that should be in effect, just like the exclusionary rule, if
you don' give peorile their Mirenda rights, you can't get those
sttetnemis in, in cases of this magnitude and of cvidence ha
i1 30 easity and normally and gvaifablc 1o be collected, it
would be sppropriate 12 as a judicial function to preserve the
imtcgrity of these types of chargss 10 allow for or to recuire
thayt thal blaod draw ocour when it's svedfable becaas they
have exchasive conrol. He can't just dmw blood aod sey bere,
wou have (o diy something with &

I reference 1o te motion to intmsdoce the evidomce
of the prior bad act in the case in chief, Hecanss thepe was
the wegtinery that was done at the time of the praliminary
herring and beoass of the nature of the judgment of
cooviction, comnael fior the Stare and the defense epreed that
en abbreviate Peirichelli hearing and arpoment of this could be
done,

This is the concerns [ have in relalionship 1a that,
iNumber one, the gararens that he's — that he allegzdly made
0 Cheryl! Morris are hearsay, Do they fal] within an exceplion
o4 Stetesment against penal imarest? AL that point in time
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1 which they were given, they do no?. It was not direcied
It was an expression of anger, obviausly, if it wes indeed said
at all. Cheryl Morris, again, will be challenged a5 an
unreliabhe wilness.

Meverthelays, based upon that, il ic doesn't fit
specifically wilhin the exception of the hearsary role fo the —
what he it saying ta Lhe individum! et that time and in
relerence to his actions 2l that rime, Lthis then becomes so
dissocinted with the admission of the prior felony that the
prejiudice prnashy curweighs the probative velue, and thenefones
ir should ned be adimined.

How, aguin, a5 Mz, Smith comertly poineed owt, if
Wir. (rKeefe doex ke the sand, (hén the priot febomy
convictions, of eonrse, are available for impeachment purposes.
Bul not geting o susemonts that o allegedly seid to an
emrefiahie third party.

THE COURT: On the tysie of prior bad eots, | wanl to
hear more on that, 30 I'm pong b seheduke 3 Petrichelli
hearing. Whether or not the Stae mesis their diirden, this
Court has not decided yet whether it going ta ome in, okay,
on ihe relevancy issuz and the hearsiy lesee. Bid we'll go
ehead ind sel 1 hearing on tha

Cm the issuc of 1he loss or dastmustion of the
cvidence, | think Lbe cases thad hove bean citd apphy mom: 1o
where the liw enfoncianenl achully retricved — has ke, has
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actnl custody of the evidence. [n this case the defordants
oul prechuder] from presenting evidence of his imoxication, but
| ey’ Find that the State of the luw enforcement acted in bad
faith,

And arvy prepadice here can be remediad by othey
testimony. Staling Bis condition. And so that — [ know

{indiscemible) has 2 petition Ky wril of hebos
vorpus alemative o preclude the prasecutar foim secking
firsi degree murder charpe. 'm going to deny that motion, and
then we'll have the hearing oa the following day. Diczy.
Before we st that, [ see the mial's coming up Meach léth. |
Just w1 double check right now, is all the &vidence becn
memzd over? fx there any issues, anything missing, DNA
Becare [ don't like people coming in — I'm not saying amy of
wou have dove this,

MR FIKE: Right.

THE COURT,; | just don's wanl ta come imo calendar
call and sy oh, we're missing somc pholos or we're micsing a
disk o were mEssing 4 IcsL

MR. PIKE: In relationship o that, dene s twa
housckesping maners that we have. The State has prepared in
apended indtrmation, I've been provided a copy of that, The
can e [iled withoul objection by the defens:.

THE COURT: All right, that will be filed, then?

L - T U
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T~ - T S i~ S P TR TR i

MR SMITH: And just Ffor the record, Judgn, the
mirute mfermation simply fixes some: {ndiscomible) emrom
that wore meds upan the initial fling.

THE COURT: All aght.

MR PIKE: That's correct. And [ didn't think it was
neceasary uy have 5 motion brought. 1o additon to thet, thene
wiad soine medical weoords tar we're going to { indiscermible} byl
the dedinse. Under newr HIPAA rule requirements, we waid
normally — we require an order of the court. | advised the
State 3 10 the records I was looking for and prepared a
stiputlacion and arder in relationship 10 oldaining so srder w
get thase medica} records,

¥ll providz a copy to the St Befors they may be
wied in couert, § will approprissely notify te Swae il
believe that [ can uz them and present something prior to
caleruisr call, bt -

THE COUIRT: D yoou fuve the order?

ME. PIKE: - other than that, we -- there i galy
e piece of evidence that is sl being proccssed and that is
the knife, and | beieve that that™s beipg procesasd for DNA
and finger precemts. The Siate doegn’r have that Wic'vs met
with the Statr 1o make sure that we've conrdinated and we have
al) evidence today.

THE COURT: Al right, do you have your order -

25 ME. FIKE. In — okay. 25 MR. FIKE: | do.
Page 10 Page 11
ROUGH DRAFT TRANSCRIPT ROUGH DRAFT TRANSCRIPT
1 THE COURT: -- Mr. Pike?
2 MR, PIKE: Ll may epproach the bench?
3 THE COURT: Yeu Mr. Smih, you've reviewsd the
4 order?
5 MR. SMITH: | have, Judge, and | signed it. '
& THE COURT: Allrigh.
) ME. PIKE: Thank you.
] THE COURT: All dgh, if there's ey other isses on
9 discovery, plame tnmediately put them back on calendar,
17 MR. PIKE: Thank you.
11 THE CLERK: Do you need a Peizichelli hearing?
12 THE COURT: Yes
1z THE CLERK: Held February 26th at 10:00 am.
14 MR, SMITH: Tha scunds good.
13 MR, PIKE: Tha will be fine, thank you.
16
17
18
15
20
21
22
23
24
5

Page 12
ROUGH DRAFT TRANSCRIPT

ROUGH DRAFT TRANSCRIPT

0354




ACKNOWLEDGEMENT

ATTEST: Pursuant to Rule 3¢{d) of the Nevada Rules of
Appelliate Procedure, I acknowledge that this is a rough drafe
transcript, expeditiously prepared, not proofread, corrected,
or certified to be an accurates transcript.

Verbatim Digital Reporting, LLC
Littleton, €O BO0120
(303 7380840

%’w EQMCQ n-7-09

JULTE LORD, TRANSCRIBER DATE

Page 1]

ROUGH DRAFT TRANSCRIPT

A00355




o

G3AI303Y

LHNOS 3HL 40 WIE1D
B0 01 INf

DISTRICT COURT
CLARK COUNTY, NEVADA

* 0+ 4 4 &

THE STATE OF NEVADA,
CASE NO. C-250630

Plaintiff, ’ FILED

DEEFT. NO. 17

vs. : JUL 10
BRIAN KERRY O'KEEFE, . TRANSCRIPT OF E;!
FROCEEDIMGS
Defandant.

BEFORE THE HONCRAELE MICHAEL P. VILLANI, DISTRICT COURT JUDGE
TUESDAY, JANUARY 20, 2009

ROUGH DRAFT TRANSCRIPT OF
ENTRY OF PLEA/TRIAL SETTING

APPEARANCES:
FOR THE PLAINTIFE: PHILLIP SMITH, ESQ.
Deputy District Attorneys
FOR. THE DEFENDANT: RANDALL H. PIKE, ESQ.
FATRICIA A. PALM, ESQ.
Special Public Defenders
COUORT RECORLDER: TRANSCRIPTION BY:
MICHELLE RAMSEY VYERBATIM DIGITAL REPORTING, LLC
District Court Littlston, ©O 80120

{303) 798-08230

Papc 1

ROUGH DRAFT TRANSCRIPT

JHu3o6




Pape 4
ROUGCH DRAFT TRANSCRIPT

s L %
1 LASVEGAS NEVADA, TUESDAY, JANUARY 20, 2009 B30 AN | 1 M3 PALM: Wi do have » copy of Lhe mftgmation,
2 THE MARSHAL: Well recall page 9, OKerfe 2 MR. PIKE: And it is the same 25 the complaint that
1 THE COURT: The Offesfe mumer. 3 wes filed in justice court. We wend gver that with our clictt.
4 THE MARSHAL. Yeu. siv, 4 It just shows one cowal of open murder and a (i of wilnesses,
3 THE COURT: Al right, bt ia C25063 Simir of 5 THE COURT: And sir, you waive the reading of the
6  Hevads verng Brisn Oedle. Mr OKecfe i present 2nd In & information 25 well as the list of witness?
T mustody with coumnsel, 7 THE DEFENDANT: (Indisccmible).
g MR SMITH: Moming, fudge, Philip Smith an hehall | THE COURT; Although your attormey said that, | just
9 of the Smia 9 wanied ko ask you an this change.
1% THE COURT: All right, 1q THE DEFENDANT: Yes, your Honoe, Thask you for
1n M5 PALM: Tritha Pl ind My, Pike — 11 (ndiscermible),
L2 THE COURT: I'm 3oy — 1z THE COURT: Ckay. And hiw do you plead in mider
13 ME. PALM: — om behall of Mr, CrKeefe 13 with ust of a deadly weapon, guilty of nel girilyy,
14 THE COURT Yed. And we have kis erary af ples or 14 THE DEFEMIDANT: Mot puilty, your Honor.
15 irial setiing, 15 THE COURT. And 50 he waives WS right 1 4 spocdy
18 MS. PALM: 103 bach, your Fomer, Ard wa've cexived L% trial; is thal pomrect?
17 acopy of information We'lt waive its reading. Mr, OKecfe 17 " #45. PALM: Mo, he's inveking, your Hanor,
19 is gomg b be plzading nat guailiy, and fe w0 15 ok hs 1g THE COURT: Ob, invoking it, okey.
1% right i & spoedy minl, 14 MR, SMITH: And Tudpe, for the record, the St
20 THE COURT Al right Just for e receree, sir, 20 would also invake,
21 you've been provided with & copy of the infonmatios in this 21 THE COURT: All right. Bopefully our calendar will
22 case charging you with matder with i ol a desdly woapon’ 22  get within the & days.
23 THE DEFENDANT: Mol the infmmation, four Homor, nol 23 THE CLERK: (fkzy, your calender call will be March
24 yer ] heve s eopy ofbe eomplame, youwr Homot, 24 |th.
25 THECOURT: You have o copy of the infmmation? 25 THECOURT: How long is this case scheduled to ga?
Page 2 Page 3
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1 ME. PIKE: Iimagine it will take throe 1o four days,
2 MR SMITH: Thar sounds abous right.
3 THE COURT: Chay. Mot a death penalty casc?
4 MR, SMIMTH: No.
5 ME PALM: Mo
& THE COURT: Okay.
1 THE CLERX: So vour sabendar call will be March 1ith
2 &t %0 am., with 2 rial duie of March 16t st 15:00 2m.
9 M3 PALM: Thank you.
10 ME. SMITH: Thank wou.
11 THE COURT: Does counsel (indizcemible) priority tn,
12 you lmow, murdey and sexual assault case, and if there's amy
13 jemue af discovery, please rosoive those ax soon a5 possibie.
14 [fyou'rc missing something, please ot & motion on the
13 calender immedimedy, e we'll order -
14 MS. PALM: We will
17 THE COAUIRT: — any missing discovery.
18 M5, PALM: Thark you.
1% ME. SMITH: Thank woa, sir.
Fd )
gl
22
23
24
2%
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LAS VEGAS, iq'éﬁm FRIDAY, MARCH 20, 2006, 7:59 A M
({hmarde the preseoce of the jury)

THE MARSHAL. Depariment |7 of the Enghth Tudicial
Driatrict is wow mosessin. The Honerabie Judge Michael P
Villem presidig. Please be sealed. romain in order. ke
saore your | phanes s tumed off, please,

THE COLRT. L=t the revond reflect we're cutyide (he
presence of the jury panel. b, Smith, where's your
SO-COUnSElT

MR SWITH: Judge, ['m mady m proceed witheu her,

THE COURT: Al righ,

MR SMITH: She's pomp 1o be hore, She's. Batp.

THE COURT: All right

ME. SMITH: Apparetuly she was tn the phone with her
granddag hier while her granddoser wig having the baby, and
she’s running late, 0 -

THE COAIRT: Afirighi

MR, SMITH: | dide't go il in dewi),

THE COURT: ORay.

MR SMITH: Ckay.

THE DOURT: I retened the supplement points and
airhoriies on the iasue o Mthe salf-de fepee Jotue, The
defenses wanis ty githet wdmit mbo avidence or bave By K eele
1estify reganding e Cember 2001 admizsion b Moms Yisa
Heespital, and the foblowing was highlighied for i by defenss

Pagel
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coutizel!

In ctaber T, very cul har -- both of her wrists
with a kaite, and she then she hud reported of ey fourth
suicide anetip and also il was information that she was on
numEous medicalions. She was dBagnoscd with major depression,
panic disoeder, sgoraphobin,

Andin 2002 she wis again admitied 1w Mote Visto
Haspital. She wey taking e drugs. Manax, Tormsh,
Orcyeotign: She had some blacking oul cpissdas, She wasa't
fimcriming properly mowerk. She wis disgrioted 1o havng,
sovore amxiety and depression. She wis hospileloed — mlk
about her hospilalizaton of ‘1. And it sigo ks shou tha
she wis continued depermdents on oprses, Xanex and crajor
depression. And that wis again, from ‘0L,

06, Motz it admission, apd | guesy this wes
dutiog Mr. ¥Kesfe's incameration, but my undersianding is
that the viclun had conlided in Mr. FKecfe +

MS PALM, Thats comecl

THE COURT: -~ xnd provided hin with this
infarmation. And taled shout mpain, her attamp suicide,
seli-mutilation. Thene's drup dbase. alocobal gxice, and her
plan s of September "4 was anger matagement, thecapy or
cpunscimp sessions, Disgnosed et she had mcing thoughts,
mood swings since 2000, Again, refers o suicide sitsmpl
Atiempe, cxcuse me. History ol high moods and moger sroblemns.
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Past history of heavy alcohol wse. History of pein medicalion
sbse.

There's an admission at Southemn Nevada Adull Menial
Health in Ociober ‘07, And the record show that in October —
I'm &suming, refeming o October 07 — that the victim toak
an gverdose of pills and ancther apparent suicide — atternpt
suicide, And then tere wis a sitaathon twe of thioe days
prior o the intident m question at teir residence that the
victim came after M. O'Keefe with — i it knific or scissors?
Was it a knife?

ME. PALM. Knife.

THE COURT: Okay. And so defenss wanis 1o bring in
the medicel records release thoss situations of the price
st suicide, sehf~mutilation, her various mental health
ecunseling and disgnozis. Most reeont cast that I've betn
referred o is Durmel v. State, 119, 493, 2003. |1 does
address the decision in Petty (phonetich 5 ssys here and at
the admission of the victim's specific acts regarding -
regandbess of Jts source is within the sound discretion of the
tourl

It's Timiied o he purpose of ostablishing what the
defendant believed about the character of the victim. It
funkier strtes that when a defondant claims self-~defense and
koew of relevant specific acts by a vigliny, evidenes of the
acts can be prestnted through the defepdont's own testimony,
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through cross-sxamination of & survivieg vichn and though
extringic prool. And [ don't think there's ooy real
disagreement with that. Both pariies cite Danisl or distigs
thal Both pasties walk ahout Petty. 15 thers anything
further o add, Ms. Pabn, o your brici?

MS. FALM: lust for the Courr's information tat --

THE COURT: Theze will be part — the briels or the
supplernemtal informmion will be mods pant of Lhe record.

M5 PALM: Ckay. And we wers going 1o provide o
formatied cloun copy ta Al toduy also. Bul just o clenfy,
we aizo wanl 4 admit her medical records as extringic
evidence. | think that we'rs entitled to under Dapiels and
Petty 1o comoborate his estimony becawse ws Danicls totes,
de fandant's testtmony is often viewed ar ssdfeserving, wed he's
entitled o cormoborae that with olher extringic evidence,

And we don't have an auhmticiy problem. The DA
ugreed it stipulaie 1 the autheaticity of meords iCwe had a
foundution for them, Asd we &l — we did pot want o scbmt
the medicr| recoids impm the 2007 admission beciuse a1 o those
miedical reconds, they conmined prejudicisl prior bed sets of
Mr. OrKeele. And s0 we wanted to admit medical reconds from
2001, 2002, ard J006. And we sibmitied those a5 our Propesed
Exhibit B.

And then Firally, the Stats hag turdacs] evidenor
of M. Witnanb's peaccfid charster. They did tha through
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their wimess, M. Moris, who tegtifed that br. OKeefe snd
that she wat submissive. | think they imshded to show the
Jory thal she was szbmissive and & peaceful person, mnd we'r
allowed ta impesch that with exirinsic proof. That would be
all 1 add 1o what,

THE COURT: Mr. Smith,

ME. SMITH: Tudge, following up on the last thing Ms,
Palm said, we introdeced evidence that Mr, O'Keefe said that
she was sutapissive (0 show Mr. (FKeafe's siate of mind with
regards 10 his vision of her charscter. 151 also happens o
mfer thal she wis, jn Fact, subrmissive, well, then, o be L
But we cartzinly weren'] going thene. We wers just Lving o
ge [ show what Mr, O'Keefe thought abou her,

With regards to the proffer testimony that the
defendant bs going to sy that Ms. Witmarsh tricd to Lackie him
with 2 .kmife twn niphts before the inciden, the Sizic
conceives thal that is admissible svidence, Bug we mainiain
it evidencs that she cormmitted sricide — wetl, nol
committed, Hut atiemp to commil uicide is not contemplated
umder Disniel or Petty because it is noi 4 specific act of
violenoe,

1 mezn, pcople can commil sucide ol becaus: they're
angey, taat only becatse they're depressed or sad or s longer
et & reason for liviog. 16 not a violent act €S
coatemplaned. With regards o extrinsic proef, the proof that
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we were talking abot in thest tao cases or thal the courl was
addressing in those two cases was sctual other witesses thal
had been attacked by the same defendant. That was by shaw
comoboration, Mot thet — | mean, 6 kind af == s o
asalogous to this corrent aitiation where they want 1o get o
evidence that she fried to kill horscll andfor thal she was in
anger manAgement Hasscs,

| mican, i's o anenusted for one. And il's — we
submit if's nol contemplated by the case law,

THE COURT: Al righl. The Court has reviewed all
the: casd ciledd by the parties and their sopplemental beiefa in
this matier. [t's — boih partics agree that bn e claim of
self-defenss that specific acts of vickenon by the victim would
be sdmizuible. The Count does not Mnd her attempied suicide
bo be & specific azd of vidlnos.

5o the Cowre's ruling that her recordd (ront "0 o¢
those siruations from 01, '02 md '056 as well a5 '07 arc not
coming in. The defense can - Mr, O'Keefs can tesify thet two
or three days pricr bo the ncident that the victim, | guess,
came at hom with & knifg or — I'm somy, | know you just 1old
me. KoniE or siseors an iheir mesidence. 5o he'll he aliowed
1 testify in thal regard.

Biut as Far as also de fect that she had in the past
was going o thérapy cizsscs for anger mansgement is not 8
pecific art ax idennified in Danke! or Petry, and so that's *

Pape 7
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the Court's ruling. Anything elso we need 1o address?

ME. SMITH: | jost that you admenish the dafendan,
Jidpe becirmse b stems really eager o state theze things.

THE COURT: Well, just ~

MR S5MITH: He's already blioted out tha she called
him and 12kd him she wanted ¢ kill herself, s -

THE COURT: Well, Mr. OKeefe a3 vour antorey hud
mentioned a couprle times during your testimony, you kpow,
Please tisten very carefsdby by the quesiion and, you know,
just listes — | mesn, she's keading you whene she wanis you to
g0. [ doo't mean leading questiotes, but she's svking quesions
of what she feels would be, you know, your theary of the case,
and you'd be wise to follow her advies and divection im tha)
magard.

It never loaks good [or 3 witnass o for 8 party
where the cour! hax to rdmondsh o witress an the swmd in fhou
afa fury. 'mowor domg il 1o smbermess you or W0 hue your
case, it il there's an phicetion, I'm gong o rde, you know,
accordingty. And aten, if | tead 1, you know, advise the jury
that to disregard your testimony, again, it's et ot
something that keoka goad for o witness. Okay, do you
undersiand that, sir?

THE DEFENDANT: Yes, youir Hohbor.

THE COLURT: Al right. And a5 wour festimomy went on
yustorday afternogn, et pants got lower and lower aid lower.

Pige &
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And pgain, it st koks betier == | mesn, [don't wind ko kesp
remdnding you, and 1 knw your aittrsey was helping & minind
¥OHI W TAise yowr voice. I know s 3 emotianal stuntion,
bast the 12 individuals, you know, to your right need to hear
your lestimany, you know, hear your side of the siomy, and i
we have to keep asking you: i radse your voice, #f interferas
with their evalumion of your lestimoay. That's i hetp yosl,
that = why I'm saying that  Jugt plefse mise your voicr 5o
they can hear you, AlrignT

THE DEFENCANT: 1 will da so, your Hanor.

THE COURTY- Okay. Anything slse on this isswe?
Amything ¢lse?

MR, PLKE: Just in reference ko the andersanding of
defense counss! and our ohligalion in presenting lestimony,
Again, the Court has cavtioncd about — the defendam shoul
blerting ol mmy testimony that's bean disalbewed, 1 thai
octurs, irs my understanding thor ot dhal point in tine o if
there's amy indicatio bo us thar lestimany that may be
unsupporisbée or pelzntly untee, thel wl ot poit b Lo we
have en obligation s discontinue asking questions altogether.

Ang that would surely impinge the defendanr's ability
to present hiv entire slory becasee we would have to siop at
thet point in fime mod just disconlinne pking questions, so |
expliined that v hird sgain bust oight 1 went over snd wen)
wwer the lestimeny with him while ba, Pako was workiog on her
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brief that was — wenl t the Court,

Byt thet is always 2 cmuieey portion, znd we
diedn’t realfy addresa that during the capvaasing of the cliend,
kst he controds haw leng his testimeny novs, sud 5 have
Cetimin Fesivicticns oR whal we can wid how Fir we can g with
lesumeny, Thank you.

THE COURT: Do you have iy questions in that regard,
Mr, O'Kesfe, beeniize ' run going to answer those onto
something that yeu would do m priveie with your sttomesy, bt
you underniand whit he sl sxid?

THE BEFENDANT: Yed, your Honor,

THE COURT: fopy. Like Ismd, | don? wand you @
hart e caas

THE DEFENRANT. | ihink demege has already deen dene,
your Honor,

THE COURT: Well, that's fine, but if you belwere
that, shet'y fine, bt voo don't wast to make it wcree, ol
right

THE DEFENDANT: Y, sir, you Homor,

THE COURT: Olary.

W3 PALM: Your Honor, | have one addilional dung,
| just womteA o mifgrm the Court that | have been on
antibiotics for tremmei of an ear mfechon sinee Jast Friday
and [ haes 2 bl ging cardrum on onc side, | have not
inkentionally, m Ms, Craherm soazsed e of yostorday, been

Page 10
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irying 1o speak loud at the bench. When the white noise is on,
I can'l hear wp there, o2 30 when you remind e, T iy te
lower the valieme, bul ir's -- actually I have a hearing issuc
goimg om right pow.

M. Pike just inched that if ] come around to this
side, the white naise is nal 5o bad, and T wil) oy 1o do hat
for bench conferenoss m the faure. Bul I just wanl the Courd
o know I'm pot imcntionally oying lo maks the jury hear
anyihing | sey.

THE COURT: | appeeciate that, and I didn't — | did
naL inderpieh the! you were trying ta do that inteniennally.

ME. SMITH: MNeither did 1,

PS. PALM: Thenk you.

THE COURT: Okay. Amhing ¢lse an —

MR, PIKE: Mo,

THE CCATRT: Anything sl

MR SMITH: No.

THE CQURT: Maw, we do— 'm jusl finishing up some
of the review o the Jury insiractions $a we can -- mow, the
Jury's corsmg 81 9:.30; 15 that comect?

THE CLERK: Yes.

THECOURT. All night, 50 we have abom 15, 20
minutes and Tl mesl with counsel again and ~

ME. PIKE: | tkink that we should be ahie io finish
up oy, My O'Keefe is our last witness. They anticipate, |

Pape 11
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believe, recalling Dr, Benpomin w (he sund. We dn pol have &
surrchuitai far Dr, Benjamin's teglimony. | waokd not be
recatting Dr. Christensen and I think absenl sty other
WHICSSE -

ME. SMITH: The only potential sag 1s that Dr.
Benipamin is performing an atopsy this moming. and so she
can't be here mumeber 1:00 o'clock, | witl rpresent that her
eanony is going tc be reafly short, I'll have il pow o
fike five o six questiond, but tha's the earlicst she can be
here because she has Lo cut somebody this maming. Bu |
anticipatc —

THE COURT: How muny other witnesses —

MR, SMITH: That's it

THE COURT: Oh, you're just going & have one -

MR SMITH: lust Dr. Benjarnin.

THE COURT: — rebistsl?

MPE. SMITH: That's il. 5o enticipsts iFwe senke
Jury insructions this moring ind we get dape with the
defendant, we can take, you krow, & longer bieak, comne bk ot
1:00, put bar on the stand, and then pint this thing 1o bed,

THE COURT: Okay,

ME. PIKE: And if we can advise e jury tha there
1 st that one shart wilness «

MR, SMITH: Yeah, I'm sure they —

MR, FIKE: ~— they'll pet it early this moming.

Page 12
ROUGH DRAFT TRAMSCRIPT

W om o~ o AN B R R

MR, SMITH: Yezh, | npre=.

ME. PIKE: Thena they have some confirmation 25 1o -

MR, SMITH: And they have some idea —

ME, PIKE: -- the time frame,

MR, SMITH: Exactly.

MR. PIKE: And they've allsviaty their snxicty.

MR. SMITH: | spree. And you cin - and, in fat, if
you want 12 jarsl sk me shout the wittwess, snd they czn hear me
say we have one witness thar's going 1o be shart,

THE COURT: Dkay,

ME_ SMITH: We cnn da il that way.

MR. PIKE: And if be wanrs i make g repreaenialion
thal il's Dr. Benjamin, she's in the middic of an sutopsy,
ciherwies she'd be heve exrfier

MR. SMITH: Right. ML=

MR. PIKE: ~ that's lipe, too.

MR, SMITH: — put thai on the recond. Okay, greal

MR. PIKE: In front of dwe ury, I—

MR SMITH: That's greal.

MR PIKE: - that — | just want — they™ve been
OETVHR —

MER. SMITH; Yeah

MR, PIKE: -« they've béen anxbous.

ML SMITH, We don™y wini deem pissed.

MR, FIKE; 5o we wanl iem o 'be abbe o foous when
Page 13
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1 they deliberate. 1 THE COLURT: Olcry.
F: THE COURT: All righ. M. Pike, 1 do know — like 1 z MR PIXE: Thank you,
3 said, U'm judgment finslizing, putting afl the instructions 3 (Coiey meresed at §:15: 17 . wnkil 9:3%-02 am )
4 wgcther, yours end theirs that match up and wame differences. | % {in the preseoce of the firy)
3 Dust there was one of yinn insmictions thet said thees was 5 ] THE MARSHAL — gl prones arm iamed ofT, please,
6 imebutmble presumplion that Mr. O'Keefe was inioxicated. & THE COURT: Good moming, ladies and gentlomen. [m
i MR PIKE: That's comect, your Hanor, And thar — T peing to advise you of pur schedule for iodey  We'ne going o
& THE COURT: [ wasn't quite clear where the sutherity 8 complere the textimamy of Mr. OKeefe, 2nd hopeflly this
9 was for thal & mumng. ard the Siste may be calling goe rebuktal wibiess, and
1o MR, PIKE: Will, if vou fock in Saadborn, ] toak the 30 tha withess camnol be here until 230, Immedisely after thu
11 Sandborn opinion ow, end | specifically marked thay paragraph | 11 withess, | belicve 2t +
12 with s post-it before 1 scnt the bogk Back. 1o Sandbom tere 12 ME. SMITH: EO0 p'cock,
13 wax o failun; $0 collect, a Matlure o 122t and whes the 1% THE COURT: 1100 ciciock, Okay, 1:00 o'clock.
14 suprema court reversed il they e o back with instructicns 14 lemmediziety after tat witness, wewill — § will read you the
15 rhat becawse that was not donc, that they ordered an 13 jury insructions snd closig arguments will commence, ok,
16 instruction thet said you arc — there i= an imebutiatde 15 ‘Wecan tefl you that counee] s mysslf, we've been hare Since
17 precumption that would have besn favorable for the defonse, 17 B0 o'cloek et moming maniving & ot of legel rues i
L& Formmnately, Mr. Sandborn — [ did the post conviction on it, 18 wel g resolving the jury instructions becauas we want to
19 and then Mr. Sheek (phonctic) got the retrial after we gorihe | 19 minimis youw douniime iodey, 3o we just wans 1o loday
20 imstruction, mnd be wos it But in refernos 1o that, when in 20 mmooth as possitie. Al right, wity dont we - she we've had
21 circumsiances such a¢ Lhis, {he's where 1t comes fiom and 5o | 21 cvening micess, why donl you swear m M, O'Keefe today,
€2 | soecifically parked It 22 THECLERK: Plesre siand. Raise your nghc hand,
23 THE COURT: aAdlright, Il revicw that. Okay, and 23 BRIAM KERRY YKEGEFE, DEFENDANT S WITHESS, SWOR
24 lLike § s, [} be back in about 15, 20 minutes, and - 24 THE (I FRE Plesse be seamd
25 MR PIKE: Clay. 25 THE WITNESS, Thank you
Pape 14 Page 15
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1 THE CLERK: Go shesd wnd have 4 scat, L Q  Were you aware of ber linancial condiion?
2 THE COURT: Allrighl. Okay. All nght Gno abesd, 2 THE COURT: Okay, I'm susaining the shjsction but
3 M Palm, 3 Tm going o albow that question.
4 MS. PALM: Thamk you, 4 ME. PALM: Thank wou.
b DIRECT EXAMINATION (RESUMED? 5 THE COLRT: Yes orno, 557
& BY M5 PALM:; ] THE WTTHESS! Yes, |« ves.
T ) Brian, yesterday whon we left off, we had discuszed T BY M5 PALM:;
B your backgrwtd, ind so | want In 2ko you up (0 Movember M08, | 8 3 Okay. Amd what was her financial silwstion?
8 the beginnitg of November M8, Wers you facing any toursal 2 A Bhe had na ooployment. She had unemployment and che
10 sressors o that fime financielly? 10 had aoe week ket on &, She wes highly, you know, concemad
11 A Yoo, muem, | was, 11 zboui thal Uying Lo gl an extengion, ard they old hershe
12 Q@ What were they? 12 was more than (ikaly going 10 be defied becnuge there wes o
13 A [ o behind o Inthe bit in my ot being out of 3 moncy availabic,
14 work, end my csr prymem was o corple payvmeots bebind, Thed | 14 0 Oy, Mowe, Iot me take you to the date of har
15 spem — well .- 15 birthdiy. What was her birthday? What dale wae that?
16 0 W Vicumia Saging any sdditionsl stressors? 16 A MNovember — Movember Znd, Sunday.
17 A Yes, she wia. L2 Q Olaay. What wat Yictone's behavior like —~ just her
18 Acdwha were hey? TH behavior — on Novernber 2ind?
13 A Well she had 13 MR SMITH: Olgection to the form of the question.
20 MR EMITH: Judge, I'm going 1o abject because i 20 hulge. Why is her behavior on November 2nd, 2008 relevart?
71 calls jor speculmios =5 to whel Yictona was muifering. 21 THE COURT: 1 you're getting Lo that simation that
22 M5 PALM: Okay, 'm milking shonal — 22 we - thar's allewable, why don't you just gt simight mia
3 THE COURT: Swnmined, 23 that
24 M5, PALM: - her figancan] condstion, 24 ME PALM: Oy,
25 HBY MS PALM: - 2% BY MS PALM:-
Page 16 Page 17
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) Did anything unusual startling happening on Movember

1 1 A She wis poiting it st me, and | mesn, [ didu’t know

2 lnd, 20087 2~ shr wis poinling al me yelling, armiing. 1 mcan, you koow,

3 A Yes, indid. 3 ol syemning crazly, bl she was severely agitated The

1 Q And what happened? 1 redication wasn'l working. I wad a new medicatipn.

5 A Laterin the evening Vicioria hizd been drinking some & MR, SMITH: Objection, Indge. Calls for speculation,

& wine, and, you know, [ cealized tha 1 wasn't drinking, which, & THE COURT: Sastaingd,

7 you know, I wanicd 1o, bl, your know, § dide, and -- T BY MS. PALM:-

] G  Lerme siop you for a second. Had you completed your | 8 Q  Okay, were you starthed by ber waking you by

% MINDS tarsnstivig il thal time? % srerning ad jabhing a knife st you?

14 A Yes 1a A Yeu

11 Q  And vou were mill dry? 11 0 And wert you abir In calm her down?

12 A Yes. Two days befors on the 3151 Friday was the 12 A Wall, yes, [ was — L wasi'l — boeuse | wemt

13 lastnight. 13 drnking, | was able (o di[flge the silustion. | wes abbe 1o

14 Q Okay. Sa Vicienin's dinking, and what happams? 4 cabm her down and —

15 A Later in the evening she's cooking, and I passed cut 15 0 And how did you do tha?

1% omihc couch Was watching TY, just, you know, letting ber do | 18 A By iking with her andl ssking her what's going on

17 herewn thing. Everything was — seemed (o be ckay, and her --) 17 calmly. Basicatly, ok, get ghold of yourselll ¥ou know

18 can | say? I dont - 18 whal, you wasi (2 o get up, | — you know, she started to back

1% Q well-- 19 up. She came b her sames You Jnow, whatover yow went, Yo

20 A She wisn't acting with her medication, She wasa 20 know, [l gel oll the conch, ] wen't waich TV, whatever, md,

21 litile — it wasn't going geod with the wine and I'm 2slecp, 2l you know.

2% and she's cooking, mnd she comes overand isieling e w g | 22 @ Okay, 5o thes daya afler that oo Movember Sth,

23 up, and t'm asleep. And she had this same knife in her hand, 23 1008, until tha ey did you maintain your sobciety?

24 pnd -~ 24 A Y

2% Q. What was she doing wilh Lhe knife, Brian? 25 Q Chkay, Ang did you fafl off the wagon an that daze?
Page 18 Page 19
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1 A Yes, | did. 1 DBerper being one af them, Anather séveral foremen | worked

F; Q  What was ging on in your home? Whal were you daing | 2 withe ¥ was kind of -- you know, the money situation and

3 when you got up? 3 trying %o keep mryselfbusy. We had jusi --

1 A We rpeni the whole night on the couch watching the 4 Q  Olay, 1et’s just do a lintle bit ai a fime, ckay.

% elechon until wee hours of the moming. She had been dricking | & A Y5, ma'am,

6 alitle bit. 1 didn't have o problem. | was excated. You ] Q  So when you say 30 phone calls, you don't know the

7 know, [ wanied o e. 'm sum a kot of people did, and she 7 exact number of phone calls, do vou?

B retined maybe aboud 100, | was up untit like 3:30 on the g A Mo, there was multiple calls.

% couch Bt was still made tip, as you ston, from the night 9 ) Okay. And one of thoge calls wes the call 1o Tracy

19 before we werr enil 14 Berger that he testified about in coun’

il Q  Tollme stanit your — the daily ¢vents aficr you both 11 A Yoo mmam,

12 woke up. What were you doing? 12 Q And did tha calk giwe you hope thal you'd be going

13 A She had garted acted op a linde by, and | 13 back ta work soonT

14 basically convinped ber just v go bed. To el me watch TV. 14 A Ve ildid, Absolutely.

15 She come o i ihe moriing, ot up. She wes » linle 15 Q  And hed Yicoria lkeft the house prios to that?

16 =mbarrassed (oes o the kitchen 1 prke something m et 1t A Y

1T I'm up already on the coich irying & make some plne calls, i7 ME. SMITH: Objection, Judge. Mon-responsive. The

18 She slept in untit aboud prokably shoi (000, 18 ancwer i ves, ;

iy And | had dene hezn up gome Tormat, eofTes. I'm gn Ie THE COHURT: Sustained.

20 carly riser. | gt up early, and basically, you know, whet anc 2T BY MS. PALM::

21 wr geing o do, And| informed her Obama had won, and, you | 21 Q  Where did ahe po?

22 knaw 22 A She went 10 Vion's 1o get some food and some wine,

23 G Oicry, Let's just go o what did vou do in 23 Q Oday. And did she coone bk with food and wine?

24 parttcuter, D youw make aoy phone calls et day? 4 A Yey, she dhd and | continued making phone calls.

28 A | made 0 calls to prespective employers. Trasy 25 Q0 Okay. Al what point did you detide thay you were
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1 going to go out and drink again® 1 drop the sweeper of right around the comer, end then we'll
2 A Tknow 1 shouldn't of, b wficr miking to Tracy, < head down to Paria Helcl. | did thar and ol 1o the sweeper
3 prospective employment for the long time, &l my burdens were | 3 shop. She wailed in the car. T boole it n,
4 reficved, end I'm talking very good mency in o matter of weelis.| 4 The guy told me it would teke five mimees. Wenl in
& 1oould have gai sveryihing, and | wanted 10 refmmnee the car 5 the back.
6 and whatever, But | — ber birthday and o= for want 10 waed | 6 9 Okay. L='s move om. So you do the sweeper cmand
T myseif lfor scbriety. [did it I'm oot going o lie, folks, | 7 and theh you g6 to Paris? Yes?
8 vramtod ko drink any excuse, bit | sald ler's go out, Come o, 8 A That is comreet,
S ki's go oclcbite il And ) even had n-- pwa — 4 1) Okay. Do you have a good ix looking back on the
10 Q Ckay. 10 Hres thot all of that was occurring?
11 A — glasses of wine. 11 A Yeu
12 Q Dkay. 50 vou were finding an oxcuse o drink? You |12 0 Okay. What Ume do you think you went to Parls?
13 admil tha? 13 A I was — we yalsted aboot - 3t was aroand 630
11 A [~ I'm an alcoholic. 14 Q  ©hkay. And prios fa 630, had you been drinking?
15 @ Anddo you siruggle with that afcoholism everyday off | 15 A | had iwe glasses of wine.
16 your life? ig 1 Ckay.
17 A Tha's why they sav one day ata time. Dne's loa 17 MR. SMITH: And I'tn 30Ty, Judge Just 50 the's
1B mamy and & million's qot crusagh, 1B ¢larity, are we talk being 610 a.m. or p.m.?
13 Q Soalsame peint the two of you decide to go oul 15 MS. PALM: &0 -
21 Didfyou dp any crrands after you kefl the house? 20 BY M5, PALM:
21 A Yesh |had just purchassd a3 swseper the week before, | 21 Q I=itam. orpm.?
22 wodd | waa cheaning up my spare bedroam with bl the 1wels, 22 A It was §30 pm,
23 wienging my hardhats, and T spilled some screws, gnd 1 swep | 23 @ And thal's on November 5ih?
24 ovex them and they got caughi in the belt, and it broke the 2§ A OnNovember Sth. The receipt that | reosived from
25 bk, Sl said well, the First thing we need to do, let's 25 the sweeper shol shows 5:59 pm that we were Lhers.
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1 Q Chkay, 1 simight up,
2 MR, SMITH: Objection, Judpe, and move Lo strike, 2 Q Diay,
3 He's salking aboul facls not in cvidence. E| A | had one also white Ressian which that's wiat
1 THE COURT: 1 sustain that. The jury's instruced to 4 Vicloria was drinking.
& disregard the last statement From Uee defondant 5 G Okay 5o Vicloria's drinking White Ruszians while
& BY M5 PALM:; £ she's there?
T 0 Soyou belicve that you went 1o Parie abeadt 5:00, 7 A Tha is comect.
g &Xpm? a 2 Do you kiew how much she had?
9 A That i comect. g A At lenst tee, maybe four,
10 1) Atthis point you had hid twer glasses of wine, How 14 Q  Am things going well? A you gelling #hong while
11 much had Yictoria had? 11 you'reat the Paris?
32 A Abotlzanda — abatile, 12 A ‘We'rs having & preat time.  Everything's okey. She's
13 Q And what did you do 8t the Paris? 13 fegling good at thal point, She slared s Hiks bit corlier
14 A W valeted the car. We walked over briefly to see 14 than e, and | was kind of like catching up, but she was shend,
15 the tins oot the lights. We'd always o down thers. Bulwe | 15 bun she was fing, and she wes —
16 went back wr Paris and we wamt (0 Lthe rouletie tables. 1% G Choay. 5o you're enioying your time at the Paris?
17 Were you gambling thar night? 17 A Verymuch so. | wat winring.
i A Yo lwms 18 G Okay Wersyou also losing?
13 Q  And did that gambling allow you the ability 1o pel 13 4§ end up Keing 8 nadred o beck of that winning,
23 Box drinks? 20 which she wasn'l happy with
21 A Yes 21 i} Ohay. Do vaurecal] kaving the Paris?
22 0  Andwere both you and Victonia driniding 22 the Paris? | 22 A Notresily. Semewhar,
23 A Yes 23 Do you know wha time yau [¢ff the Pars?
24 3 What wete you drinking? 24 A Mo I dide have a waich,
25 A | was drinking doubie - double shins of Abscluts 23 g Haf
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1 A Mo 1 bere, we're home,
2 Q Okay. Do youhave any memory of getling in the cas? | 2 £ Gkay. What were you doing?
3 A Somewhal. Wo. 3 A | was laying back m the seu sketping,
4 Q Wo? Irznot s clest memeory? q Q  Had she been the driver?
5 A Tisnalclear, If's oL ] A Yes
] 2 Oksy. Have you had probiems because of your & £ Okay. And wers you reclining i the pastenger sear?
7 aleohaiism with having blackows in the past? I A [nike from passenger soab, yos,
8 A Yes. 8 Q  Were pou— 50 she wants you tr wake up and you're
2 Q S0 wert you« looking back, da yeu think vou 9 reclining, and then what happens?
18 experienced a backout? 1t A !don'tthink she cared whether | gol up o5 now She
11 A Yrs. 11 was just -
12 Q Dayou reracmber lhe drive lxyme from the Paris? 12 MR. SMTTH: Objection, ludge. Calls for speculstion,
13 A Mo 13 THE COURT: Sustaimed.
14 QDo youremember being back al the apartmeni complex, | 14 BY M5 PALM:;
13 = your apartment complex in the parking lot? 13 @ Okay. What hippened? Not whiat she's thinking, what
14 A Yexido 1& happencd?
17 Q Okay, When @ the poim thal yoni ¢on remember aguin, | 17 A She got up and wenit up (o the apartrian.
18 el me when: you arc and whers she is? 18 3 Okay. Did yiur stay down stairs?
18 A Wepulled owo the parking spot, and she's like we'ne 13 A Ye
20 here, She was o Mrie agitated. Well, che was a litde more 20 Q  Inside the car?
21 than agiimed. She was starving, bt she thought we're here, 21 A Yes
22 gelup, grivp and | - 23 Q  Wens you still reclining?
€3 O Okay. Let mesiopyouthere. Why lsshe tellingyou |23 A Yeo
24 1o gei up? 24 3 Chkay. Did you know what rime it was?
23 A Shcwaszaying she washere. Shedidn'icare, Weme |25 A fhadnoides. | hod no idea
Page 26 PFage 27
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1 Q Clay. Was she upset with you sboul snything? 1 A Yo, somewhat
2 MEB. SMITH: Objection, ludge, to the form of the 2 Q  ‘What de you rermember sboul it?
3 question, Unless she can lay a foondation, 3 A Slaggering up. Bounced off the wel). Thal's when
4 HY MS PALM: 4 Jimmy ceme out, the next door neighbor, heand me,
5 0  Wer you mwars — 3 9  Chay. Would thar be Yimmy Haichoos?
& THE COURT: Sustein the otjection 8 A Yes 35 Came out and he looked al me. | was
7 ME. PALM: Okay, ' standing out there finishing the ciparafis Jooked —
& BY MS PALM:: ) ) Okay. Did fimmy stay outside or did be go back in?
] 2 Were vou aware when she went upriairs whether she was | 3 A ltwas —he just — | heard the door open, and |
10 angry with you or ant? 10 just - we just looked st euch other, and he seen me. He
11 A Yes 11 tmsically just went back in. and [ went inia my place, opened
12 Q  And what was what gver? 12 up the douor.
13 A Cumglative things. A couplc of things. | had mads & 13 @ Okay. When you got upstairs, had the door bean
14 lost minwee bet for 25 cash. Wi went to cash the chipg gnd, 14 closed or was it open?
I35 ghe crunted how mach we had. | mede cne more et No,no,no. | 15 A It wasclosed ai that lime,
18 |lost 3. She wied to go cal. She was ready tosar. Bl 16 13 Oday Soyouenber into the apariment’?
17 once | goi start Lhe to drinkng, 1 wanicd 1o dnnk. You know, 17 A Yeah, | had 1o pee bad,
L8 yorilre - yau started hours belore me. Let me + 5o, you kmow, 18 Q@ Ohkyy. When you get in hers, were the lights on in
19 she wanted 10 ewt. She dide't want o bave s go home and i% the living room?
20 enok, z0 A Them -~ there was the onc light by the couch.
21 Q Ditny. So ofsome poml do yest ot oul of the car md 21 ) Is that v labiz lamp?
22 0 up 1o yonir apartment? 22 A Mot where the roses were. The light on the other end
23 A Yes Jdo 23 of the conch.
24 QDo you remember goiig i the stairs o vour 24 O Ohkay. ]
2%  eperumcnr? i5 A Thethree pronged, The middie [ight was on
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1 Q Oy, 1 ¢ Doyow reowectier going hack o the apatoment?
2 A And we have linke night lights in, sad theme wvas a 2 A Yes. [hada locto drink, and [ wes sweating, and [
3 light that 1 could see coming ften the bedroom. The batoom | 3w har 1 wats —~ zndd T had ey — 1 had jusi got my brand new
1 light was an, 4 uniem packet, the big winter jacket, and 1 was hoi from el the
5 Q0  What drd you do next m? 5 alcobol. And i) was a nice nightour, | ook my jacke off,
6 A | walied ine the spare batRroos which | utilize o & and | went inta the bedroom 1o hang up my jacket
T ot wrd vsed the bathronm. Came out, got a cigarette, wer 7 0 Okay. When you went imao the bedro, were [he
#  ouiside, opened the docr wide open, which | normally ahways €  lighis oo in the bedroom?
3 did Everyone's always seen o | Gon't smoke in the -] A No
19 apenment | wenl out end smioked some cigaretes, 10§ Okay What kind of Eghilog is in that badroam?
11 Q Okay. Did you keow wha Victoria was deing when you | 71 A  There's — when you wailk in, there's a switeh that
12 came in or went back gu? i2 commols -- 2nd there's the bed. On the other side of 1he bed,
13 A Ehe weyin the bathroon changing clothes, thumping 13 there's a litle whle and one litke lamp. Thers was alse 3
14 mround. [ heard some: noise, There was no conversition. Ske | 14 radio there. When you walk around the bed, there's ane of
15 was in there thirnping around. 1 beard thumping, and | dide't L5 those linle mghi lighus. | ebways kept it plugged in.
16 really «~ ghe was in the bathroom. | wasn't going w0 go L& Minirtal light, just 3o you con see where you're wetking,
17 there - okoy. 17 There's ne overbied light & all. The bathroom,
18§ Sadoyou know how lang you were autsids on the 13 though, has four pretly big lights up above the vanity on the
19 tewraee smoking cigarenes? 19 top. And when you tum that ight on and cpen the door, the
20 A Thevenoidea | was oul there umtil | came back 20 light really, it shines in. '
21 i e 0 Ohay. 5o when you walked in ihe bedroom, none of the:
zz Q  DOkay. Do you know bow iy cigarsttes you smokef? | 22 bedroom lights themrstlves were on ather than the might Nght!
41 A Twoorthree 1had got some off the counter, 23 A The linle night light, comect
24 G Oksy. Wene you sill demking of that poii? 24 Q Okay. Was the bathroom door open or closed?
25 A | dont remember. | don't semember. Z5 A Pariially.
Page 30 Page 31
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1 Q5o wassome light coming out of the bedroom? 1 came oul of the bathrotn, e door ppened up extremely and the
2 A Well, veah, sheolusly, 2 really light comes in, and | tureed and looked nad seen her
i ) And so you've tiken vour coat off. What are you 3 coming ar me wath the koife. Asd 1'm Tiks — | siart backing
4 paing ko do? 4 up and! back inpo the door. T'm plastored. o vwinging
5 A I'm godog Lo walk tvwerd the closet and hang it up. 3 whal s vou doing mw?
€ Q Okay. And did something happen® g I kmew she wis v abwail ngt — ahe was mad shoui
7 A Yigiods came out of the bathmoom, and she hod a T latofthings. 1 -
B knife in her hatd, B Q Chay.
k) Q  Chemy. How was ahe holding the knife? b A -~ swing my [ncket 3t her, 1261 ber w get buck with
149 A In her rght hend coming 21 me. 10 the kmife. He swing my jeekeet mnd 1 just lrow it and & hots
1l Q  And how did you leam that she wis coming aiyouwith | 11 ibe Hinds, She's coming & tie with the knile, and [ grab the
12 aknife? 12 kmife. And she yanks the knife | dida’t have 3 good enotgh
13 A | hod my back to ber, I'm walking o the chosey, 13 hotd ond, g ahe yomks it ol of sy band. T cots me.
14 5hecomes oul behind the bathroom, heard me walking, aod Thm | 14 She's coming ot me some mare, and | grab her wrist,
15 =oond aod see it 15 and she's got the knife in hor hand. [ can’t et by hey
16 Q) Okay And were you starthed? =& becavse she's goe me backed inta the toomy. There's anly the
17 A Sianied was beyond - 1 was surprised. Thad — it 17 walkway. She's i thar wallkwsy comimg out of'the hathroom dooc
18 wms like coming 2l me. 18 backing me w1 start pushing her back. | mean, 1 hed shold
1% 0 Okay, And how did you respond? 18 ofher, and I'm ying lo get hor beck.
20 A Tawamg my jackst o fsr, Told her to gt back. T 20 Q2 Okay, Brian, how |ong docs the strugsle go on” Do
21 asked ber — 3o many - il was 50 fast, folks. It was — 21 you have buth of ber wrists of that point?
22 Q Okay. Try sud describe 10 the jury whal happened 22 A No,ldam'tthink — 1 know | kad her kil
%3 tha — from the print you throw Your jacket in strpa. What 21 Q And--
24 happened pext? 24 A Alone pomt T think I hed ber right hand, we, |
25 A 1twmed semd, she came out. The tight — when she 25 vas pushing her back.
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1 Q' Chkay. Did you have her hand that was halding the 1 A 'This hand I'm shaking.
3 knife? 2 Q Chy.
3 A Ve 3 & And at some point 1 think [ do graby ber and I'm
4 0 Olay. 4 pushing baclk, you crazy — what --
5 A My [¢R kand wes around. She bad on her band holding | 5 Q Dkay.
& her bocmn: when | went to geab the Made, she yanked — pulled| 6 A Pushing her back the whole — trying w get ber back.
T #ou and it — I didn't grab it haed engugh and | was -- T We go down onbo the bed.
8 Q  Okay. I'm not unidérstanding something, B Q Oday. When you go down onto the bed, [s she still
5 ME. PALM: May I approach - &  holding the km#: in her dght hand?
1o THE COURT: Yes. o A Yes
11 . ME. PALM: - your Honoe? 11 € Anddid you siill have a hold of her hand?
12 BY MS. PALM:: 1z A | had shold ofber left hard. [ know that.
13 @ Okay, ifyoe could just show me. She has b knife 13 & The knifz Tand or the other hand?
14 in her righ hand ar her left hand? 14 A The knife — the hand with the knife in it, | had it
15 MR SMITH: Can | spproach, fudge, so ! can see? 15 O  Okay, 5o you'rs saying wilth your i=fl hand, you had
16 THE WITHESS: Yes 1& shold of the --
17 THE COURT: Yex 17 A Mylch hand -
18 BY M5. FALM:: 18 & - right hang?
19 @ She has che right in her rghe of ber leA? 19 A Yo
#0 A Shehasig i her right hand, 20 3 Okay
21 G Okay. And how g you gmb her hands? 2t A The right hand.
#2 A }prabher hand like this, 22 Q50 when you go onie the bed, does she fll on her
23 ¢ Dkay. And you're holding that hang? 23 beck or how doss she foll?
24 A I'mbolding bar hand 24 A She goes on ber back.
25 Q During - and this hand -- 23 Q Okay.
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1 A T i Q When do you realize Victonia is hlesding?
2 Q Doyou fall on tog of her”? 2 A When she doese't cespond to me. She's like not
3 A L fztlen top of her, the weight. 3 looking 41 me. [ mean -
1 Q Dkay. Andwhat happened next? And ned 1o speculaie. | 4 Q2 Doessome time g0 by or do you notice that there’s
3 Lwanl yeu to tell me what you rtember happened — 5 blood un the bed around Victoria?
£ A It happened « L A I'm sitting on the edge of the bed and i's derk, and
T Q- next. T [ fee] something sians gening wedt, and Idom't lavaw what it
] A —sofast 1t was - [ fell downon her. When | g 5. And| staried realizing it's blood
9 completely down on her, I'mo trying by push the knifc away. Hed 9 Q  And what is your mentad state reganding - as [ar as
10 head hits the bk 0f the head beard. My head hits the froot 10 the imoxication goes at this time?
11 ofherhead Idoen know what — 1 didu't even know shewss | 11 A T was fickin’ donlk,
12 punciured. {didn't know -- iz Q Okay. You realized there's something wed, and are
13 Q Vmasking you what you did koow, alt right. Seat 13 you wying 10 make sevae of whet it 57 Are you trying lo
14 some point does somethit change with Vicloria? 14 figure out what it is?
15 A She relaved. 15 A 'm trying to figere ot what happened,
16  Q  After this fali? 16 Q Okay. Do you book for the knife?
17 A She refaxes, i7 A | start — | don't Keow.
18 Q Relavd? e 3 Whatdoyou remember doing?
18 A She nelanes, 13 A | remember pulling her down, end I'm sceing the
20 Q  And how do vou respond 1o thar? 20 Hood. The blood waa -- I could start secing & brown spot on
2l A ot supe. Shocked [ don't knew, 'm fikee — 21 the bed.
22 ) Doyouknow ihat she's blecding at that poini? 22 Q Did you move her 1o & differsnt —
23 A [ did not even know. 22 4 | pull her down some, and L lift 1he pillowease cover
29 Q Okay. Do yougo beck ap? 24 gffand i'm trying 1o push il egainst, and at! T koow |
23 A Yes £3
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1 Q  Ler's dothis a Jirke bit st a time, okay, Do you 1 parner. |-
2 renember Victorin's pants coming ofF? Z Q  Okay. You're trying w Mgurs out what happened.
3 A Yesh 3 You're irying 1o siap the bleeding you know about; is that
4  And doyou remember thinking aboun that? 4 true?
5 A T jus thinking 1 got 0 — what am I going 1o da? | 5 A Yes
& pickal herup, [got her, [ foif on the Aoor. Dropped her 6 Q  Odkay. And arthat poinl do you know whether the's
T opaike floor. There wash — T alive ar desd?
B 0 Okay. At whal point did her pants eome off? g A don'tkaew. I'minot sure. I was trying to listen,
g A At that lime. There was blood — ther was - if was 3 ke thinking she's breathing. I'm — you're alive, you're
10 gening s red, and 1 didn't know if she bad sny other cutsar | 10 dead. I'm — if was 5o fast, foiks. You don't — you could
11 amything. 11 see her ask me for hours what next, what nexe, what — it a
12 Q Ohsy. 5o you're locking for cuts on her body? 12 eal uime situation this happened so fast. | was panicked.
13 A ¥os 13 I'm g ckin' drunl;.
14 2 Chay. And at thal time were her pants blogdy? 4 3 Dkay.
I3 A They werc iurated. 15 A Youcan'sit here and say 1 did this apd then [ put
16 @ Okay. Soat what poinl, if you did, find » siab 16 thisright here and [ rememnber exactly | did that —
17 wound? 17 G Okay,Brian —
18 A ldor'tknow. |twes sofag Iowas sutomatic 18 A - andthis.
19 responsey 13 ME. SMITH: Objection, hndge.
20 Q Okay 20 BY MS. PALM:
1 A | nesded somcthing else. | checked and | — there | Q  --let me siop you.
22 was arag in the bathroom. There wes o scarf, | gooverand ! [ 22 ME. SMITH: This is completely nop-responsive,
23 gmb it and I rell it, and I'm ying to - pnd | don't know 23 THE CCRIRT: Okay. Susteined
24 if] got to give her CPRL end F'm laying beside hey saying V. | 24 BY MS. PALM:
25 Ldon't — it was auematic responses. | would in the leavermy |25 Q I'm junit going 1o give you a second to ool bert
Page 38 Page 39

ROUGH DRAFT TRANSCRIPT ROIKZH DRAFT TRANSCRIFT
1 yourself becawse you got a litile ahearl of mee. Arcyourmady? | 1 A = linew who was — who -
2 A I'm somy. 2 Q  Leame sk you this.  You beard the sty tha
k| Q  Okay. Brian, do you remember your neighbors coming | 3 ¥our g0t up and ook kind of 9 sumbting swing a1 Todd, Do you
4 1n? Do vou remember the firgl time Cookic (phonetic said he | ¢ ramember doing that?
5 came in? 5 A |-!dontknow, [ mayhive | dom know, |-~
f A Y3, | —yeah Cookie said he heand a — what's § | think | was aghaicd becmise mll it wis ke Sveryone wan w
7 going oy herc, and U'm saying Coolkie come inhicre. Helpme. | 7 run up and sexthe dead — ik, why den't yoa ficking peonle
8 Helpme withher. Call. | ihink she's dying. | think she's 2 go call sopacons instead —
8 that. [dod't Jmow what | said. Help me. Call some -- call. § O Oy
10 And 2l [ remember is he mn in, and he = he lost 10 A - ofeveryons wadling b come up and think they got
L1 it Henmemmmd. Whai - be jus ook off. Call. And 'm 11 her. Hey, yosh
12 Irying 12 hold ker, F'mover her. I'm saying somcbody help 12 O Enisn Can you phesse teke o second and just i 3
13 me, Somebody - 11 couple deep brtnh, beeause you bave 1o shtwer ity questions
114 1 Were yout 14 directly, okay  Yex or no, do you remember not wsd g <ookic
1% A - come and help me. i5 and Todd in the room?
16 2 Wer you il miking & Viczorls — 168 A Ye
17 A Yeag 17 O Okay, Do yom remember what you were thinking sl
18 Q0  «prthat Ume? 19 that?
13 A ['wasn'vialking tGen. | was concenurating. | wa 19 A Where v the pammedics. Why am you here? |
20 talldap o V, £3 didn't have much thre w cendomiaie oo that. | was Tying (o
21 Q Do you emember Cookie coming back i with Tom 21 deal with her,
37 Armbmie? 220 Ok
23 A T yesh, | hought wow, someone's - sorrieoncheard |23 A (-
24 thet [~ didn't — a0 Allright, stop, plexse. [ don't knew if yom were
23 Q Okey. 23 ‘raiching whem the phographs came i, thd we've shovm you some
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L of the photographs in this case, and Victoria had some bruises.| 1 A | think the pofice. | don't -
2 Da you agres with that? 2 Q  Are you non swe’?
3 A Yes, } - they'r there, yos, 3 A I'm oo su
4 Q Do you kaow how Vicworia got those bruises? 4 O Okay.
5 A Which bruisey? 5 A | don't koo,
& ¢ Do vou remember how she got any of the bruisesthat | € 0 Ifyou're not sure, don't spaculare,
7 they wepe talking abowt? ? A Okay, 1 don't -
g A The pink ones or fresh - | didn't gee them all. i Q Mmoot supe,
3§ Okey. g A Ifldon't know, | don't know,
19 A | started to ook and then 1 covidn’l, | - P swe 19 & COkay. The crime scene phowographs showed that the
11 |had her— Pmosure [ picked her up. Imean, dead weightis | 21 closel doors were off mack, Do you know how Lhe cleser door
13 dem! weight 12 pgovoifoack? The one closer door wes off trade,
13 Q Okay, 23 A She backed me ing il
14 A AndY'm yanking her up. ©just picked — | — 14 Q Okay.
15 Q Brien, did you hit Yicioria that evening? 15 A ldo—yeah, thar's exactly the aren T was ol
18 A No,ididoot 16 Q Boyou know why there's blood on the lighe switck?
17 Q Did you siam her into anything? 17 A ]dont know if suboansciousty | went to b that
18 A No. Theonly thing was we fell back onthe bedand | 18 on, and 1 — the light awilch was to the adio. [ didn't
L2 her heed hit the head boand. My head weni on her. 1% poverthe light. She wauld put the switch up, and her radio
0 Q Okey Do you know bow your hack got scrached? 20 was programmed. She couldn't see close — if was easier for
21 AT thik that was from the police, 21 Victoria to Fip -
22 Q Okay, Dayou know how the bruise gl there ot | 22 & Okay.
23 your shaulder biade? 23 A | waso'tihinking of thad. I'm running arcund. Mm
24 A [-no 4 like—
25 L Do you know how the briises goi on your hicep? 253 Q@ Okay. My question is you think tha the blood might
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1  have goilen on there because you might have been orying bo tum | 2 happened thal cvening®
2 onthe ligh? ] A I might have said something. She - yesh « yes
3 A, Needed light Nesded e light 3 O Okay. Did you say what she said you said?
] Q I3 the office that Todd Amnbruster and Robin Colaxe ] A Mo, | did no
5 (phonetic) Hved in, wag thet across the eourbywrd 5 Q  Okay. What do you think you okl her?
& from your apetmel? & A That she came Al me wilh a knife; and she wld me the
7 A Y= T naighbors sad she was stabbed —
a 3 How lang would it have ke & petson i your B MR SMITH: Ohbjcction.
8 experience to walk from your apariment o that office? 9 BY M% FALM:
10 A IS5 peconds. 10 Q Okay,
11 Q Want e talk whout Ms. Momia' ail visil with you in 11 A - l6bmes
12 December of 2008 after you were mrested, Do you remember her| 12 MR SMITH: Objecton, Judge.
13 visitipg you? 13 THE COURT: Sasained.
14 A Cheryl, yea, 14 BY M3 PALM::
15 Q  You bewrd the siory thal she tesiified 1o in court 15 3 Bnan, prior to the polics comimg there, coming Lo
1 & repgading whal she xays you said wo her. Do veu remember hal? | 16 the apartment, did you ever sttempn o leave the scene™
17 Abocutwhal happened b Victoria, 17 A 1 woukin't ewve Victorie Mo ane would come in. |
18 A Whet ghe said happened? 18 was—~1wesn'l going ta keave ber. I'm -
18 Q Whetsha said you — what Chery! Momis tesiifled you 19 Q S0 vou had no plan (o lesve?
20 tobd ber at the fail visit,. Do you restiernber that? 20 A Moway
2T A Yo 2 4] Do you rccall the officers and the faet that vou
22 Q Ckay. When {hery! Marns visued you in jail, what 22 would not pespond 1o Lheir comumends 1 coame cul of the
23 did she want? 231 Epariment -- of 10 com oul of the bedmom? fust do you recal]
25 A Money. My accounis, 24 ¥

Ba
B

Q  And did you over talk to Cheryl Moris 2bown wha
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1 3 U'm mot scking you what you were thinking. I'm just 1 A | coukdnt protess the deta, | couddn - | wasn't
2 asking do you recall what they testified 17 2 rally surc what had happened,
3 A Some. 3 Q0 What was your menaal stare 23 far a¢ intoxication al
q 0 Ckay. Hearing their 1astimony in court, bow do ot 4 the time of that interview?
5 feel about your behavior — 5 A | was too intoxicsted ty {indiscemiblz).
6 MR. SMITH: Objection 6 Q@ Doyouremcmber falling askep in the police vehicl:
7 BY ME PALM: 7 prigr o thar?
B 3 - and your thoughts 1o Lhe officers? g A No.
5 MR SMITH;: Objection, Judge. 9 Q Doyou remember trying 1o wll the officers what
16 THE COURT: Sustained, 10 happened?
11 MR, SMITH: To relevance, 1T A Someofic | remember some of the things.
12 BY MS. PALM: 12 Q Do you recall making a stalement referring o 1en
13 Q  Ascoyouangry with the officers? 13 years?
14 MR, EMITH: Objection, Judge. Relevance, Whar docs | 14 A Mo
L2 i mumter if be's engry at the afficers inday? 15 @ Daoyou recall being examined by medical personne] a1
ig THE COURT: Sustained Sustained. 16 the jail?
17 BY M5 PALM:: Iy A Mo
18 Q Doyou recall watching the videatape of your 18 1 Do you remember being placed i the spesial hemsing
1% suement o detectives? 159 gt the pail?
24 A Yes Fai A Yes
21 Q Did you remember Lhe details of what was shownan the [ 21 @ What kind of housing was tha?
22 wideo before you watched i? 22 MR, SMITH: Objeciion, Judge. Relevance.
23 A Mo 23 THE COURT: Counsel approach, pleasz.
29 Wiy didn't you give the officers a chear accouni of 24 {Gff-record bench conference),
25 whm happened? 5 THE COURT: Crp abed, Ms, Palm.
Page 46 Page 47
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1 M5 PALM: Thank vou. 1 A Yes
7 BY MS PALM: 2 M5, FALM: Your Honor, [ would move t 2dmil
3 Olay, Brisn, please \ry and listen really carefully " 3 Defencim’s Proposed Exhibit LLLL, and that is records frof the
4 o my questions belbre you respond, and doo't 8dd anything lo| 4 {mdiscemibia),
5 them, okay, Dx you remocmber being svalumed by medical L MR SMITH: Subjed io the abjecion s we piaced
€ personnel al the jail following your intervicw and arrest? & onihe recomd, Judge, the State has no abjection.
T A | remember i25king to some people. | dor'l know who | 7 THE COURT: And the redaction.
B - was wha oe whet, reaity, 2 MEB_SMITH; Ok, with the excepiion of hal.
] 4 Obay. Ifthey stated that you appeared 1o be ] b5 PALM: Subject (o the redaciion.
10 digheveled, wonbd you agres with that? 10 MR SMITH: (Indiscemible), ighi?
11 A Define, please. Tm somy. 11 ME. FIKE: There's HIFAA requiremenis tha pequire
12 O Disheveled, messed up. 12 thpt some ftems not be —
13 A Ye 13 THE COURT: Right
143 0 IFihey sated thel your behavior was incohersat, i4 MR MKE: — provided, and 30 we'd ask that we
15 would you dispute that? Just yes or no? 15 [foliow the federal ruling on that, Thenk you.
16 A Yes Yes 1q THE COURT: k witl be admitted with the redaction as
17 Q You would dispues tha o you woukd agree with iI? 17 discussed,
1% A Lwould agree with il. | host contrml of de 15 BY M5 PALM:
19 shuation. I couldn'l eonmmal — z9 4 B, did yoo intertionalfy Kill Vichoria?
z0 0 Okay, just limit yoursell o responding (o the direst 20 A Mo, 1did noL
21 question, okay. If they said that your affect wag iearfiyl, 21 9 Dw you teke any responsibitity for her demh?
22 would you apree with 1hat? 22 A ok 2l the responsibility becase [ shouldn'yof
23 A Yes 23 drack and | eonaddn’t control -~ and 1 coubdn'i conkrgl mysclf,
24 Q IFthey said that you appeared to be o shock, would 24 ) lost conorol of the siteatson. My {indiscornible) uined my
23 you agree with that? ['m somy? 23 Mle. U'msick. She's zick.
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i Q Okay Brian — 1 cigarettes frony coreer?

Z A I'm helpless 2 A I mno, s, yes.

k] Q  Brian, I'm going v fmss you & 8 wilness, That k| O Okay. But you can't remernber howr the knife got

4 mcans that the disuiet aamey now gois 10 cross-examine vou, | ¢ inside Ms. Wilnorsh?

5 okay. 5 A Masin

L] CROSS-EXAMINATION € 3 Okay. Would vou agree thar thos seoonds wers

T BY MR, SMITH:: 1 peobably the moqt important sscands of your life?

a 3 Mr Of'Keefe, have you sver heard of the tomy called ] A Abslunely.

9 selective recall? ] 3 At the tirne that Mrs, Witmarsh's lifs ended?®

10 A Na 19 A Nodmying that, sbsortely.

il O Ciay. I seems that here you're able 1 rernember 1L @ Asd you'd agres that ynder imdst cinmmslances a

12 ceruin things tha are helphul to you, b you can't emember | 12 pertim could remember crucied seeomds like that, comect?

13 other things: i3 that comect? 13 MS. PALM: Obgcuon, yaur Honor,

14 MS. PALM: Objection, your Hanor. That's 14 THE COURT: Susiaincd.

15 argementative. 15 BY MR SMITH:

15 MR, SMITH: TU pow another question 16 {3 Ondircct cxpmination you tesiiled that back whom

i7 THECOURT: Sustmined. Sustained 17 the police detective, Dertotive Wildemann, askad you v

14 MR, SMITH: '} poss a question. 18 happcned, you sakd thal the resson why you couldn't provide amy

13 BY MR SMITH:: 12 information was because you weren't reaily sure what iappencd;

21 ] You're able to cemember thar on the night and Gme jn | 20 i3 that comect, at that tinwe?

21 question you smoked three cigareres on the porch; is that 21 A Yes

22 comect? 22 0 Ohay,

23 A | reslly don't know how many; i, | thought | said 23 A That's wher Fseid, yes. | didn't knowt Diga')

24 twoor thiet. 1 don't know, 24 quike sxactly know. | —

23 & Ckay. Bt you emembered where you gotthepack of |25 G Okay., And we've hennd a tremendous amouni of
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1 evidence from your own mouth that you were plastersd tha 1 A She was drinking wine that night, Mr. Smith,

T mighl, cight? z G Ckey.

x| A Yesh, 3 A But | don’l know remember seying exacthy two,

L] Q Yes? 4 Q Ckay. How much wine had she had?

5 A Yes Yes ] A The night?

6 Q) Dhkay. And so you couldn't remember what bappened E 2 Yes

T when you were plastered, ban pow today, some six months lager, | 7 A She had 3 bottle, but bow uch of it she drank. |

8 youcn emember il pretty msch 1o 2 7 B  don know, Mr. Smzh,

9 A Fdont recall 1 that way, M. Smish, Notacall, g Q Okay. Soshe dmank some wine.

1a & Qkay. Let'sialk abonst this at{cged okercatioa that it A e,

11 tock pince between you and Mrs, Witmarsh onberbinhiny. Do | 11 Q@ And thena some point she gets viclent with you.

12 you remember talkng sbout thar? L A Yes

13 A Yes s 13 Q Andwhy don't you tall us again what she does with

14 G When she allegediy Lried o qah youe with the knile, 14 the knife.

15 A Yes 15 A GShecoms at me and she's saying get up.

1€ G Okmy. Whydon't you tell me sbout that aguin? 1€ Q Okay. And where are you o7

17 Acmaily, ket o sk you some speeific questions. Now, you 13 A U'm laying an the touch,

15 testificd that Movember 2od, 2008, throe days before the night 15 7 You awake of aslecp?

19 jn questnn, thar wes her birthday. lo A 1 was asleep o first, Mr. Smith.

20 A Yes £0 @ Okay. How long hed you guys been they house before

21 Q  And you guys ~ achually, you said she ked twe 21 this happened?

21 glagses of wine, right? 22 A Wz wear dicre practicatly all day,

23 A Mo 213 3 Okay. Wherr did she get the wine from?

24 9 You duln't jus tesify an direct examinagion tha 24 A Yon's, Woalways went Lo Van's.

25 shc had two ghuxes of winz? 2z g Okay. You guys got - had she gottcn wine before
Page 51 Page 53
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1 like say Movember ist, J0087 1 Novesmber 2nd, 2008, her bicthday whils she's drinking winc she
2 A Yeu, She's always — 2 tries 10 H¥Eb you andior kill you, couple days larr you
3 Q Okay lunderstand, But she dide't try and sab you 3 oeverihelers tefl her o go gel some mome wine®
4 that day, ripht? 4 A Yesh
5 A Which day, Mr. Smith? 5 Q Chay. You also said tat on Wovember Zrd, 2008,
L2 Q Wovember Is, 2008, & Viclria wag agitated because her unemploymsent nsurange was
3 A Mot Movember Ist, no, T runmgout Do you recall har?
] [ Okay. Buton Movember 2nd, 2008, she irisd 1o stab ] A Yes
9 you becnisa she was angry about what? 8 G Oday. Did you think rhar siiply becauss her
0 A She hed mood swings. She — 1 never remember saying | 10 unemployment [Dsirane: wits running ol thet increased her
1T exactly what. Thal wes paer of the problem. [wasn't quite 11 mpiwcion on that day?
12 sune | ¥ A Yes .
12 Q0 Okay, 12 Q Choay, Now, when the tried o stab you with the knife
14 A Her mood swimgs, her medicine, the miniure, | dont 14 on November 2nd, how did you diffise the sitution sgain?
15 know. | would think that | do remember shs was like getupoff] 15 A By talking to her.
16 the couch, you know, the TV, 16 Q2 Okay. Whet -
17 Q Olay Andyou suspected that the wing soninibuted o | 1?7 A She was pointing the knife, Mr. Smith —
18 thal, right? 13 O Ohay
in A kngw it did 13 A Give me — ol me sying hey, get up.
20 Ckay. Sonow ber's fast forward to November Sih, 20 G Olay,
21 MM, We've heard your stalemien from the detective where 21 A Bt it's a lintle bt more, ir, than st a
<2 Wictoria said 1 wanied 1o go get some wine, and you said sure, | 22 monchatan —
231 boney, go right shead and go get il Do you remember thar? 23 O Well show ux,
24 A Tahsaluiely did, yes. 24 A Itsche's ger up, king of Hkc | was on -- get up,
25 Q Okay. Sodespile the fact that acoording 1o you oo 25 hey.
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1 0 Ohay. 1 A | woukd sy probeblke thres or four mintes.
2 A I'm like what are you domng? Fd 0 OCkay. Amd then what happened with the knife?
3 ) Did the hlade 1ouch you? 3 A She goss back in the kitchen. Sihe was enoking,
| A She might heve poked me, yeah. 1 { Okay. 5o forsome reason you're aslesp on the couch
L} 3 Okay. 5 -
& A Bul, [ mean, she didn't stab me and she didr'i —she | 6 A Yes.
T wasn't inving o actually kill me, bul she wes not herself. 7 {J —and, i fact, ! hink you seid thet she was in the
8 Q She wasn't Urying to kill you; i3 that what you just ¥ kitchen cooking s first before any of this hapened, cormect?
9 spid? 8 A Yes
10 A She wasi't rying Lo put itin my body, but she was | 10 @ And then she just decides that she's going to come
L1 coming &l me with the knife tapping, 1¢'s ke hey, That's 111 and prab a knife and then poke i ak you to wiks you up.
i2 notnommal behavier, Mr, Smith. 12 A Y=
13 Q  Oleay. 13 Q B you didn't think she was going w kil] you with
14 ME_SMITH: Judge, shjection 1o - I move tostike | 14 a2 )
15 the part after it’s nommal behaviaor. 13 A Dwasn'l sure what she was going 10 do, Me, Smith,
16 THE COURT: Susuuned, Thejury's expect to 16 Q Olay. And you talk her out of it for three or four
17 disregand the laat starement of the defendant. LT minutes, ight?
g 8Y MR SMITH: 18 A Yes
19 0 How meany tirmes did she job the knife 2t you? 15 9 Asd then she walks right back in the kitchen and
20 A | dan't know, Mr, Smith, exacty. 20 keeps on conking?
21 Q Okay. Sa- 21 A Basically.
22 A 1was just waking up, sir, 22 Okay. But you didn'l call the police or anything,
23 0 Chay. 50 vou lalked her out of it? 23 though, right?
24 A Yesh, | started talking 1o her, yes. 24 A No,
25 Q@  How long did it take you to diffuse the sitsion? 23 Q  Toreport (ha she had just came ot you with a knlfie?
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1 A THo, 1 did not. L Q Ckay. Soshe poes upstairs and vou siay in the car
2z G Chay. Now we boar sbout November Sth, 2008 whereyou | 2 for how long?

3 just sid that you feli off the wagern, |3 that what you k| A Oh, { don't ever know, Mr. Smith

4 anid? | Q  You don't remember that detail?

5 A Yes, Idid, mir. S A Alll remcmber s goitg up, When | went up it was
] G Chy. And go let's rik shot siter pou guys feive 6 when Jonmy came qut of the —~ his apartment. sir.

T the Paris, because we bmow whil hapgrencd i the Pariy, right? ¥ G Okay.

8 A Yes, sir g A Sa-—

9 Q  Victonin drank, you drank. 8 Q  And we've heard Jimmy Estify thar be came out of his
Ml A Yessin 10 eparement beceuse he beard some kind of commanion, likea
Il 0 Okay. Bul you don’l know — scooally sirike thad 11 nimise,

12 Wha drove yos guys home? 12 A Yes, oo the rail.

13 A Shedid 13 Q Okay. And that was you, whas, Rdling over the mil?
14 @ Okxy, What condilise were you inoupan lcaving the 14 A [kicked the rail Wit on the rail right outside the
15 Paig? 15 doors.

14 A Pretry plastered. 1g Q OCkay. And then finony goes back in his apartment,
EY Q Ohey. Soyou ket her drive. 11 A Mo, Jimmy wasin his gpanment, sir. | wat hanging
15 A Um-b'm Ske wis rosd sboul that, 18 over the mil.

19 G Okay. You guys — you make it home okmy® 15 Q Okay, Well, how did jimmy see you, then?

0 A Ye 2d A Jimmisy sgid he heard me owtside, ard he said he popged
21 O Vidoam gocs upleirs. 2} open his door and looked and seen me oul there.

22 A Yeah 22 } Ckay, so-

23§ Allright. Aithis point Victoria's peetty drunk. 23 A And]1 king of Boked at him and —

24 nighm? 24 ) Okay, so | think vou're alitile confused. | didn'l
25 A Yeah 25 mean that Jimory - 1 didn't mean s imply that Firomy actually
Pape 38 Pape 59
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1 sziepped gut of his apertment. 1 A | haveno ides She's b fittle it of upst,

2 A Yes s, 2 rumping sownd, suanping sround. What she was doing. changing
3 0 Buta some point Jimmy pokes his head back imohis | 3 clodes, you know, | doo’t kmow.

4 apartment, and he closes his door, right? 4 0 Howlong is e thuoryg dromd?

5 A Yeah, ner words were exchanged. 5 A | hed pust come up, Mr. Smith, | wes ashep in the
b Q Okay. 6 . | gotop She was in there fham the i the wot i,
7 A Hejus shut the door, and -- 7 O How kong were you ashesp in the cxr?

3 Q And he s that look on your face that s heard g A don't know. It had so be s hoe, boar igd 2 haeif,
S sbout 8 Q Chkey

10 A Thal's wha! he said. | - (0 A Theveno iden. You can't - [ dant know. | ekl
11 Q Okay. Armd then you apen yoar door and then go 11 youl dom'l kmow ol the dme. Whiskevet tiee Jigmoy, 557, came
12 bneide? 12, gt was ghe [irgd tome T wem up o the aparimeni

13 A Yo 11 Q 5o Vicora now i in te hiuse tuagrng smpond by
14 0 Ckay. So would you disagree. then, with Jioeny's 4 hersalf?

15 tcstimony that when he walked outside or when he poked hls | 15 A | dowt keerw what ste's doing, | wazn'i Ewere, siz.
16 qutside that your door was open? 16 Q Okxy But sl the tme you gel up there, scoonding
1t A The door was shii af that ime, [ do belizve. 17 you, she's now in the apartreenl ond she's thumping saund?
1B Q COkay. 18 A She's iImonpmp aroamd She besprd e conee in, I'm
19 A The door was shut 1% muwe She's in the Dot Unmping sround, bedroom, e
20 O Okay. Soaccording bo you, the door's shut. Yougo | 20 babroom. 1o 1o my bathiooo.

21 insige? 1 Q Chay

22 & Yeg 1open the door and ga in 22 A uriome, s

23 Andihen Victara's in the bethmoom? 21 O Okay

24 A Victorid's in the master bedroor in the bathroom, L A 1 goin te kitchen (o ged some cigmentes. As

25 Q  And what's she doing? 25 aduality, i las cigarcor that | hesd wes the onc Lhat |
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1 peglizd gomg up, 1 A I'm siarming to ger a limle sweaty, hot, petting my
2 Q Chay. Why dide't you go =c whal waswreng withher | 2 body moving agein, the alcoiral. [ g into bo hang vp oy fcket
3 ifyou besrd her dugmping mmound? 3 inthe master « in the bedroom.
| A Berange she was in the badvom. q Q Ohkpy. And -
5 0  Again, why dide’t you po and sse why sbe wes temping | & A Bhe's -
& around? ] @ And you'rg swesting, you said?
1 MG, PALM: Asked mod anywemd, vour Homor. 7 A Yeah, veah, | wias warme [ had & ol of alcoheol in
- MR, SMITH: Okay, far snough. 13 withdraw the B, Wes
2 question am, S O Okay. Is Yictorta stitl thumping sround?
19 THE COURT: Susmmired. 10 A She’s in the bathroom at thal tme.
11 BY MR SMITH: 11 { She's gill in the behroom?
1z Q  Becauss the was m the bathiroom; thet's your mnswer? 12 A She's ®ill in the battroam
13 A Yes 123 ) Then where do you walk omee you come back in the
14 4 Qkay. 3o then you go back outsile w smoke gt more | 14 gpariment?
15 cigerettes? 13 A }go-1come into the apartment, the doors still
16 A Yeah, [ went owside, | took — yesh, 1 went cunside 16 wide open,
17 and opened he door. The door — thar's what we would always | 17 Q  The door 20 the batkroom. or the front door?
18 dp 14 A The framt door was wide open, Mr. Smith.
1 0 Oy 50 Olay
20 A Openthe doct. $i's wide open e =ntire Gme. 23 A | walkin Mewide open [walk i 1o take my
21 Q9 Okay 21 jeckernff 1 walk inio the master bath ~ bedroom, sir.
22 A There's no voices, no conversalion, no — the TV 22 Q Okay. Soatthis point 'y about 1900 ¢'clock 1
23 weshl oven on, Uw mdic wasn't even on. 23 night, nght?
24 Q| geeyou sir. S0 when you come back mside, whal 24 A No.achis dme ity -- its almest 11:00 o'clock,
25 happens next? 23 O I'sl=e?
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1 A Yes pin 1 yep, he poay in,
2 0 Where is 1001 £ Parque? Whae are the meantst omss K Q0 And then you go ir &nd g1 some more cigarciies from
3 swests? 3 the pack?
4 A Dakey and Decarr. 4 & 1 goin - Mr. Smih, | estified T go n o use the
5 ) Decatur and Dakey. 5 bathroom )
L A Yex L 3 Dhay. When do you pel thirse other cigaictizs?
7 Q%o its pretry lme wi this peinl, Fght? 7 A When | came put of the bathroom, | wend 10 the
L] A Yesh B kitchen. We have adrawer there filled with everything.
g Q  And you're podng 1o go where &2 this point? Arc you a Q@ Olay. And then you come back oul?
10 gening ready o retire for the night? 10 A Yeah
11 A Mo 11 3 Okay. And then you smoke some mire CIgancies?
12 0 %ha sre vou planning on doing now? 12 A Yeu
13 A Heogup my jacket and go cutzide. | have 2 -~ sn 13 0O YesT And then al this point vou reatize that you're
14 achivay ouw thers | doa't smoks, | wang going W go oulside 14 hot and gweaty?
13 on the paifs, 153 A Yeah, The jacket bulky big (indiscemible).
16 Okay Sothis — would this have beon the thind troe I £ Okay. Sothen you go insdde, as you jusd tostified
17 you were plaanimg an Eewking or the third — beonse mmember, | 17 10, with the inention of hanging up your jeckel?
18 you kestificd thst when you first srrive you walked spsiais - 18 A Righl, ! go in. Thedoor was wide open. “
15 A And]gotscigereie, 1% O Okay. Yougoin with the inteation to heng up your
0 £ You pol a cigarene, tight? 20 jacke.
2l A And T'm out on te ril, 21 A That is comect.
22 § Right Anad then s sonmie poinl - 22 Q  And then you came back out — You're geing —
22 A Exacthy - 23 A No
24 Q - Jimmy Hetchoeos peeks his head ot end sees you. 24 Q -~ you're geiling ready — you wanl Lo come back
23 A Hears nve on e raid, se23 e, leow my cigentie, 23  oulskic ko smokc s0me more Cigarchea’
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L A Mo, thar's not what I said, 1 A Withthe knife in her hand.
z ¢ Clay, Whal way your migntions once you hung up your 2 Q  Okay inthe kfl hand?
3 eddet? ki A In her right hand, sir,
4 A Ldidn't get o hang up ray jscker, Mr. Smith, q @ Now, on direct examination firse you sad that it was
5 T} That's not my guestion, sir. When you walked in 5 inher right hand, but then tater on you sai it was o hier
& there to heng up your Jacks, you had 2 plan in your mind, € el hgnd?
7 righ? 7 A No,|sad the —
L] A Probably gel a dhink. go ot and smoke. ! MS PALM: Objection. Missiues his testimony,
) 2 Ckay. % ME_SMITH: That does nod misstate his tesimony at
18 A [dew't koerw, Mr. Smith, 10 el
1t Q Okay, tha wed my question, You were planning oo 11 THE COURT: Well, J think there may hzve been some
12 hanging up your jacke! @ do whet next. Regard of whal — we 12 comfusion I'm not sure bud 'm going @ sustain the
L3 faww what scwally happened. Repardiess of thet, wht were you | 13 objeciion.
14 intending on doing? 14 BY ME_ SMITH:
15 A Going back outvide becaus= | 1Al my door wide open, 15 Q S it's your teslimaey that the knsfe i3 i her right
LB M Smith, 16 hand?
17 Q Okay, Bul you weren'l eblc 1o do tha? 17 A Yeu
14 A MNasr 18 Q  Aod how is she holding it? Liks how you'd normally
19 Q Okav. 5o you're going o beang up your jecket and 19 would hotd a knife like that™
20 Victonia is aill in the bahrogm? 20 A Yes, Mr Smith
21 A When | walk it 1o kg up my jackel, she hears me, 21 Q Okay.
22 she daris out of the bathroom, sir, 22 A That's absolurely comecl,
23 Q Okay. Soshe's waiting for yot? 23 Q Butno like that?
24 A1 guess ifyon want i call | gt 24 A Mat like this, Like this.
25 O Okay. Soshe dwts o of e bathroom, night? 25 0 Okay. And she's -1 mean her - wie've soo her
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1 driver's license. She's five, four, a buck, right? A Sundred 1 A [I'mwkking o her, swinging e jackes asking her
2 pounds? 2 what — whal an you doing?
3 A 110, yesh 3 Q Chay. And wha is she doirg while you're aiking to
q Q@ Okay. And you'rt what, five, en? 4 hes?
-] A Five, nipe, five, len ) A She'rcoming al mue wilh the knife. She's viery sagry-
6 0 Back then —~%c've soen pictures of your -~ whit wire 6 @ Bt your door's wide open. Why not pet ran outside?
T you abost & buck ninery? 7 A Becanse she hos me biocked in, br, Smaich.
g A 180, 183, | don't know. ] QJ  The five, four inch. 105 pound woman kas you blocked
9 Q' Okay. S0 vou had abow B0 pounds on this woman and [ 3 in?
L0 six inches, correct? 13 MS. PALM: Amgumentative, your Honor'?
11 A Yes 11 THE COURT. Sustained,
12 @ Andatchis point in time she hes ckiss o 2.24 12 BY MR SMITH:
13 becnoe thar's what she had ai the tme of ber death, corert? |13 Obsy She hos you blocked w7
14 A That's what it states, 1z A Yes
15 Q Okay, Sothis link bivy thing that we've just 15 2 You can't get by her?
16 heard shout det weighs five, four and 8 bundred powndsand |16 A Mo,
17 you, combar irgined vereran who's wonabrocze sar iell me |17 @ Wi aot?
18 how this — (=l me how this rsnapiees apain. She comes at 18 A I'm preny intoxicated. | was surprized.
19 you with the gnife and vou: do what? 1% Q Okay. S0 what do you do?
29 A | have my jacket 1swing my jackel at her. 24 A | finadly exsl up grabbed the kaife, M. Smith.
21 Andtha didn work? 21 @ Ripht. And you bestiffed tial she yanked it out of
2 A Mo, | - oo, idid not. £2 your hand,
23 O Ckay. Sowhal's your nexl sirack? 23 A | grabbed the knife, | didn't have a firm hold on it
24 A ldidn stack. 24 Q Right asd that's why she was able to yank it want?
23 2 Oloy, firencugh. What's the next thing you do? 25 A She yanked bow, snd e me.
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1 @ Okay. Butit didn't cul you on your palms whers vou | 1 A She-- | was backing up — | was backing away froon
¢ would cxpect it would il the blads is facing — 2 her batking up into the sliding dovrs, My Smith
3 M5, PALM: Ofyecrion, your Honor. 3 Q Okay. Why aot just kick her out of the way?
4 BY MR SMITH: 4 A Why not do alol of things, Mr, Smith?
S+ 0 - down, is that comect? 5 Q  Well thmt -
f THECOURT: Sustained. Susmined. & MR. SMITH: Chjcction, Jidge. Mon-responsive,
7 MR SMITH: All ight 7 THE COURT: Sir, be askeed the question like your
8 BY MR. EMITH: 8  anomey does. You answer Lhe questions,
8 Q Lot me ask the queation, did your palms got cut? 1= 5 BY MR SMITH:
10 thar 3 ves or oo? 10 G Why didn't vy fust kick her out of the way?
11 A No 11 A It didn' seem the appopisie action.
12 Q Okay. Sowhen she yanks thatblade, what doyou do? [ 12 @ Butat this poin, sccording 1o you, you're afreid
13 A Ishakemy hand T'm looking & my hand. 13 now, right?
14 0 Oksy 1% A& Yes When she yanked the knife awsy fvom me and it
15 A Well, what do you -- natural response. Scured. I'm 15 futme,
1% like--Tm prefy intoxicated, and it's in adard mom, M, 18 Q50 yourwstimany is that the appropiste sction it
17 Smith, 17 o Jeave yourself defenseless and back wp instead of isking 2n
18 0 Okay 18 offensive mansuver like kicking her out of the way?
19 A | was — element of surprise was very much there. 19 M. PALM: Ghjection, your Honor. Argumentative,
20 PBetagain, you are trained combil yoioran, coment? 20 MR. SMITH: [t's nol argumeniative. [t's o quesiion
21 A Yes 21 THE COURT: Na, gverruled, Crverruled.
22} Okay. She bhasthe clomen of surprise, the hinde ic 22 THE WITHESS: I'm trying to grab the knife. | wini
23 being yanked out — 23 ket comtrol of the knifc, bul Teould not. ] Failed the
24 A Was 24 firgl Ume, Mr. Smith.
25 4 - and you il — dows she have you comened? 2% BY MR, SMITH::
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1 Q Ckay 1 sir
2 A My hand was cut, sir. Instantly 1 don't know. 2 A Okay, sx.
3 Again, il's not why didn' 1 do this, why didn't 1 do three, 3 ) You just said thal you Iricd to grab the knife, You
4 why didn't | dofour, a b, <. 4 didn't get 8 good hold of it. She snatches the knife and then
& Q9 Okey. 3 you star] backing up, and she's stil coming @1 yau. That's
6 A | thought okay, get ahold of her hand, grab the § what you just said initially.
7 knife. 7 A And there's not far to back up, A slep may be,
& Q  Olkay, andd tha didn't werk? g Q Okay so-
3 A Teytoger— (o gen ahold of her band. 3 A You'r against ihe back already. 1's 3 small rootn,
10 0 And that didn't wark, right? 1€ @ Sir, I'm not irying 1o confuse you. |'m |ust mying
11 A lwried 1o grab her wrist several imes. 1 don't - 11 1o make sure | understand —
iz G Well, | thought wou Just said she vanked the knifc, 12 A O, sure, sir.
13 end then you said ooch - 13 Q0 - ihe sequence of even,
14 A FRighh—sd -~ 14 A Okay
15 ) - orzctually — 15 Q  Beswusc you'd agree that's important here, corrsel?
1€ A --I'mshaking my right honid. 16 A Absolutely.
17T @ --yousheke your right hand, 17 Q Okay. Sothis didn'l work. You back up, she's il
1B & And she's — 1% coming at ymy
t8 ¢ Andthen - 12 A Yas, thank you
20 A - coming &t me again, and 1 preb her wrist, 20 Authis puint in time, you do not try and kick herar
21 3 Okay, wail a minge. 21 do anyihing 1o ge1 her cut ol the way; is thal cormect?
s A | grab her hand, her hand. The knife's still i ker 22 A Mo
23 hand 21 Q Okay, 5o nstcad, you do thls, eomrect?
24 Q) Gkay. I'm trying to figure ot when you did this and | 24 A No, | didn't raise my hands.
25 backed up beimuss you Just said ~ Iet me finish my question. | 23 O Well, diars te motion you just did on the siand.
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1 A Lecan I'm shaking my hand. | didn't — I'm shaking 1 Q0 Okey. But you didn't just grab the knife and take it
2 sy hand backing up. 2 oud of that hand?
3 0 Okay 3 A No, because this hand was on her hand and this kand
1 A And-— 4 was.cl
5 0 Somow-— 5 0 So because this hand wag cul — and Iet's ook at
L A —ihtn when she comes al me again, basically | grab & that cul. Thet's Definse quadruple 3, That's the cut we're
7 foc her hand thet has the knifs in v 7 ralking about, right?
L Q  Okay. Sonow you're shaking your hemd doing this end | 8 A Yes, there's —
9 you're not deing this? 2 Q Okwy.
16 A l'm ot doing them simultancously. i0 A There's one underncath hore.
11 Q Okay. 11 0 Ohay.
i2 A lmcan- 1z A Undermeath ard this
13 Q Butilhave her hand and you're shaking this hand, 12§ Olay. Sorthoze stisll cuks prevented you from
14 then bow is she coming 2t you more repeatcdby? 14 grabbing the knife 2 sccond time?
15 A She had alrendy come & mic poatedly = 15 MS, PALM: Objection, your Home: Nobady
15 Q Olay. 16 characterized the length or -
17 A ~byihe lime 1 got shold of ber hand. 17 THE COURT: Just say those culy,
1g Q  So vou grabbed the knife hand & this pom, night? 18 MR, SMITH: Dkay,
15 Let's Rast forwand to the poinl where you sesfify thee you bave | 15 BY MR SMITH::
20 control of the weapon, 20§ Those cul prevemed you from irying o grab the
21 A lhaveiwrhand. Have her — which she hesthe knife | 21 knife a serond time?
22 iniL 2z A Yes | wpan'L going Lo try to grab the blade again.
23 Q Right 23 Again-
24 A Amd I'm trying 1 push her back. I'm pushing ber 21 Q  Dexpite the fact that this is now apparently a life
25 back, et me pet by, 2% ordeath struggle?
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1 A Yex 1 ofher, avd we both go down
2 0 Chay. z Q Dkay. And do you tand dircetly on top of her?
3 A That - 3 &  Pretry much.
| Q  Ckay. Se you gotonc hend on her knife witlding Ll & And does she ~
5 hard, prd your other hand is hurt. So what happens mext? 5 A Lie -~
£ A I'mpushing her bk Evermally | do. My rght 6 Q  And does she lend back like this?
T hand does corme up [ never releascd this bend with the knife 7 A She lands back,
B init. {neverrelenss il Thers'sa very @nall where you g O COhkay.
8wk b -~ you've seen in Lhe disgram of the oo Tm rying 5 A Andl--
10 ue passh her back toward the doarway. 'miying ogetheron |10 Q lwould—
11 ths bed, but when | push, § go down with ber. Fm rying 10 11 A My hand and all my weight ~
12 just back her up wnd get e away and get out. ] just want to 12 0 Okay.
13 geiaway from the situation. 13 A .- gnex down,
14 3 Okay. So when you push, and you end up on the bed 14 Q  Okay.
15 with e, then wimat happens? 15 A There were just —
16 A We g down gn the back of te bed. Lost my -- wenl 1% G Okay. Solct me get it siraight. You go forward and

P |

down We went dewn pretty hand. My head hils her head, Her
fead has the back of the hesd bogaed. She goes Bmp. 1'm -
it wan 3o fast

Q) How did she land on the bed, Mr, FKecfe?

A I'nt pushing her back. Her beck — it's 2 small
walicwry, The bed's upt o hete. When I'ra pushing her back, the
bk of her fext hit the side oF the mattress ~

G Okzy.

A —wiich she tends o go over and [ sl have ahold
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21
24
£3

she poes boack, yesT
A Yes, she's falling back, and I'm pushing her. I'm
going — | end up gaing with her.
Okax.
O g of her.
Oleay. And then whal tuppems?
3he goes limp,
And what do you do?
¥ou know whal happensd.
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1 9 TDaww, but jun like your stomey pot to ask you to L & hlade puncrures them four inches?
2 capliinil - 2 M3 PALM: Same objcction, your Honor
k! A Yex sir 3 MR SMETH: [ juss want to make sure it's clear
L] Q=1 g oo ask you, too, ] M5 PALM: Now he's asking in the roverss. I6s not
5 A Yes S 3 relevant —
& Q Okuay, She goes limp, yes? - THE COURT: Susisined the objection.
¥ A Yes, 7 M3, PALM: -- what other people dn.
o € Buat mikls poist yoo don't know thet anything's 8 BY MR SMITH::
9 wohg, nght? ) Q0 Suffies it 1o sy, they makes no sound, comeel?
19 A No,ldont | don't know. | did not eves kmow the B A Yes
11 mife punctured het: | didn't know. 1 Q  Dhey. Andsow sl don't knew what's going on?
12 Q Oiay. 5o ghe didnt make g sound? 12 A [Indmcormible).
12 A No, there was np sound. I} Q Howiong does il lake befors vau realize whel's poing
14  You'd agric that people uoually meke sonmgy when they | 14 on?
15 pet puncowed with & kmife fouwr inches, cormei? 15 A e Smith, 1 = it's a couple miguies, two, thee,
1g A | don't kouw what they do when they ger punotuned. L& Four mimutzs, { don't know, Don't ask me o sy 2 lime. |
17 0 Well, your common sense, 17 domi kpow. 1t was — | -don't know.
1% M3, PALM: Objertion, your Hemor. He's anking ki I8 O Whatwas going on in those two to ther minies?
15 comman sehae shoot ather poople and whether they makennises | 19 A | gt up, I'm sidting on the edge of the bed,
20 when ey s stabbed. 20 Q She haant morved yet, right?
21 ME. SMITH: Al righy 21 A Mo, ool == no, oot remlly,
22 THE COURT: Sustsined. 22 Andyou're still not concemed thal something's poing
23 BY MR SMITH: 23 [nihat -
24 QS0 0| jusl maks sure iU's clear, o your — pou 24 A | don't know —
25 don't know — you have no iden whether people make poises when | 25 @ Let me finish my question. {n that 120 1o 150
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1 zeconds? Excuse me, 180, | apologizs. 1 Q OCkzy. Soafier the twa 1y threx: minwss post and you
2 A Repent the quastion, Mr. Smith. 2 do finally realize thal something is terribfy, terribly wrong,
3 Q0 Youjusi said that it was two to thres minues before 3 what do you do?
4 you realized something was wiong. Let me - I'm going io 9 A |- when she's on e bed, on the Noor or when,
5 repeat the question,  You testifisd thal once you gowa fall, 5 sur?
& she didn't make & sound and didn’t move. 5o Moo the tioe tha | § }  Al'wha pox did you realize that tomething was
T you guys fell 1o the time you realized that something was geing [ 7 wrong, Mr. PKeefe?
8  onwas aither 120 or 180 seconds, Whal wems you daing? g A After a fow minuies it steed petling wel
9 A Locking st bwes. [ - it way 50 fast | don't - kS Q Okay.
i Q Okay And blood wesn't spurting out gf her side? s A Irstaried getling wel, wr.
11 A Mo 11 3 What di¢t you think tha? weincss wad?
12 Q Okay 12 A 1wasm't sure. | was not sure,
13 A 3be badthe rwo shirts or whatower, ‘That's what was 13 O Was i 2 lot of wetresy?
14 - it — whatever ghe bad on. Mo, thene wasn't ng Blood 14 A Define g lo.
15 squining out i3 G Okay. Unceyou realized thal sometheng's wrong,
1€ 0 Showing you Defenss 5. 5o how bong -- af what point | 26 before vou move her to the ground, what do yoo da?
17 — at what poiri do you he realize that the sceme looks like 17 A 1--1think [ grabbed a piflow, and | immediztely
1B ihis? 18 tomk the pillowease off, and | ballzed it up or 1 sqreezed i =
19 A | have no Mo IS [dont~-and l'm putting it on her side. Mo bolding it
20 0 Youdon't recall thar? 20 becasse [ realized H's Blood,
21 A o, [ dont - [ had maved ber o 1he flocr. 21 G Olay.
22 Q Okay. 22 A And I'm moving her ground, 2o e on the bed, oo,
23 A [don't know, ek 23 and the bed's going — and | — I'm irying 16 pof) her down,
24 Okey 24 and |- L got to get ey on the ftat Mooz, | got to — and
25 A Plexx, [ do't kpow, 23 I'mirying, and | pick her up ard -
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1 (b Okay, kel me stop you ripht there. Wha's the F A No, s,
2 purpose of getting ber to 2 flat Mloor - 1o the fat fooe? 2 ¢ ol Jimmy Hochoos, right?
k| A IF] had to try w give her CPR or whatever. | donl 3 A That is cofrect,
4 know, my — it was nuscled memory. Just reaction. 1 7 And not Todd Ambuarsicr, right?
5 O Right And, in fact, you said these are asivmatic 5 A That's correct,
& respotscs, night? L Q0 Itwas you, right?
1 A Some of them was — 7 A Thar's comect.
8 € Okay, Bulit wisn't am gulpmatic response (of vou 10 B Q  Okay. You did not pick up any one of thase phane
% take one of the three cell phanes in your apartment and cafl 8 calls = thage phones to call 911, righ?
10 9117 14 A | did por
11 A I-thats- 11 @ Andthats usually an utomatic response ina
12 Q  Thot wasn't an mutomatic response’] 12 situalion like this, et
13 A Mo, | was o imvolved will ber. And | thought when | 13 A Tha's — you're absohuely cofreet, 1~
14 jrold Cookie, when he ran out, # says call, please come help 14 2 Lhiless you want the persen w die, night?
15 me. 15 M35, PALM: Chjection, your Honor.  Argumentative.
1§ 0 Okay, 1lg MR, SMITH: It's not arpumeneative, 1t's a yes or no
17 A [ wens very — 17 question.
18 0 Olay. Letore: back up because M'm talking about when | 18 THE COURT. Well, I'm going to pwernils that,
19 you firet realized thel something was wrong. Mot when Cookie] 19 BY MR SMITH:
20 cames upsiairs afler be hears everything, becausc youe the {20 Q Uniess you wanl to make sure they're dead, right?
21 first person that realizes thal something i wromg, cormect? 21 A T don't went her dead, Mr. Smith
22 A Thal is correct, Mr_ St 22 Q Okay. So now we know you didn'veall 911, And den
23 {1 Mot Charles Toliver, right? 23 e same point you move her o the ground, nght?
24 A | realized, ves, 1 2m - 24 & Yes
23 Q Letme finfsh. Not Joyes Toliver, Aght? 2% 0 Andits your testimony because you wani to render
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1 medica aid to this woman. right? 1 5o fast, Mr. Smith.
F3 A T'mrying 10 g0 everything | can, yes. 2 Q  Ckay.
k| 0 Bt that doesn't ceally answer my question. Yo 3 A And 2l E mennt was for someonc o hetp me, and 1
4 moved ber i the ground because you wented o give kermedical] 4 sweer | wold -~ 1 10ld Coukie, the first person, help me with
5 pasfstance, cormot? % her, call, and be runs out, and © just assumesd iChe soon i1 -
[ A That is coriect. & yes I made a mistake when [ -
T Q  Eech though yow're plastered cormoct? 7 Q Well -
] A Thalis comecl. | A — did not call.
9 g Okzy. So o some poinl you reslive that your cffonts T 1 Okay.
19 aren't gaing & work, right? 14 A ldidnotcall. It wasmy Faole Is that what you
It A That's correci. Ll wantwhese? s my fault for getting drunk. | didn't want
12 Oy, Aredéhen o some point after that, you pat 12 toieave her. [ did nat. [ would not leave her.
131 four people comibg upstairs — or actually sirike that You 13 {2 Chay. So according to you, you're coneomed about
13 got two people, Charles Toliver and Todd Ammbrusier coming | 14 this woman's welfare, right?
15 upsisirs bo e whar's going o0, ight? 15 A Yes
13 A Yes I8 G Lat's jump forward a little bit 1o when the polics
17 O And nfect, when Todd comes in 1o try and s=e 17 arrive. Do you rermember that?
18 whal's going on, yin ke 4 swing at him, righ? LB & Mol mally,
19 A He siates. 19 & Mow you dom'y romember -
20 Q@ You don't remesmiber thar? 20 A Someofil
21 A | eewdly don't remember tha. | dan't know, M, 21 Q- whenthe police arrived?
22 Emih. 1don't know, 22 A ] hear voices.
23 9 Okuy, And you lestified that you actually totd Todd, 22 0 Voices wiling you hey, pee out of here. We need o
24 far bim 1o call 911, dght? 24 gether help, police. Metropolitan Police.  Are those the
25 25

A | conmv gxplain wgain that io real time ic happeted
Page 34
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1 O'Keele? 1 do anything wrong.
2 A Sometimes. 2 Q  Well, if you didn's do anything -
3 M3, PALM: Your Horor, I'd msk Mr, Sauith not to yefl 3 A | was saying et in and help.
4 o my clienl. 4 QJ Okay. Well, ifyou =
L} MR SMITH: 1'm irying ko recreaie the: situation. 3 A Bumihere was no guilt inomy mind of anything,
b6 MS. PALM: Well, he's y2lling his questions now. L ) Levs ok -
7 THE COURT: ‘Well, 't poing 1o mstzin the ohiection, | 7 A Comz m and help me.
2 BY MR, SMITH:: B THE COURT:  Sir, it for the next queslion.
9 Q) The police ans ebling you % come oul there ina 3 BY MR SMITH::
10 lowd voice, right? 10 G Letstalk about guilt i your mind. Yo xaid you
11 A AndI'mtelling them ta get in here and help me. 1! didr'l do amything wrong and there was ne guilt in your mind,
12 Q  Or our saying gening in hore and kelp mc and not 12 right? So why make the ststement let's go, let's g the 1en
13 fick you, pet in hee? 13 yean?
14 A I'mevenafierat first 'm saying plemse - yes, I'm 14 A That--1nevormade that slalcment b 2 cop.
15 saying getthe fuck in here. Help me, getin here. Help me. 15 Q& Youdidn't say thae? Did you make it all?
18 Q Okay. Okay. S0 we've hewrd ustimony from Officer |16 A 1 don’t rememnbier, They say { mumbled it | was
17 Conn and 1ke other offfceis whe were there that Officer Conn is| 17 talking abow i
18 pelling you come oul hers, we necd to get her some help. We're| 780 ¢ S0 you don't deny thas you didntsay it 1ts just
13 Lrying le get some help, Come ut here, Show us yourhands, | 19 youe gontgmien thas nobody clsc would have been able 1o hear
20 And whal do you da? 2a it
21 A | did not do than. 21 A Mz Smith, I'm not saying that T didn't gay i I'm
2z Q Okay. But you want to meke sure that she gets 22 ondsaying ther | did,
23 helped, rign? 23 Coubkd have »ou said i, 5ir?
24 A lomymind [ did not do anything weong, M. Smith, 24 A Absolutely.
25 apd [ was — | did not undersiand the conceptbecause L didnot [ 25 O Okay. Now. le's talk a little it about thesc
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I bupees You iostified thal you think the got them when you 1 £ And she ends up kind of how like we soc mthis
2 were Irving to reveder md b her, comei? 2  photograph right here, kind of 0ff" 10 the sida; i b
3 A Thar's comect 3 comeat?
4 0 And bow cxacify did you try and render aid io her, 4 A Thal is caerect, sir,
5 Mr O'Konfe? 5 G Oday, And then she rests ke that, yzs?
& A By oying bo put a ¢old compress on her, by trying to g A She what, sir? ‘
7 pet her on the floor, 50— 7 G | mran, she obviowshy never moves sgain from that
L M5, PALM: Okay. And your Honor, i'd him e claify | 8 position, Aght?
% which bruises bocause Mr, OFKeefe — 3 A | dom't knower, sir,
10 ME. SMITH: Tm going W0 - I'm poing o get there, 19 Q Ckay?
il I'msorry. 13 A elon't know, honesily.
12 THE COURT: Okay. 12 3 Soyon don't know if she ver moved mica she cnded up
13 MR SMITH: | just wasit b0 look 21 the photographs. | 13 on — once you gat her off the bed to the prownd Hie thai?
i4 BY MR, SMITH: 14 A |weslaying beside her, Mr. Smith, | - =t ihat
15 Q  Sohow o yoo get hey off the bed? 15 poinl when they ~—
16 A TdonT exactly know, Mr. Smith. I'm pulling her up. 18 2 Do vou remeraber if she evar moved?
17 Tmpulling at ber. I'm pulling on her. 17 A | don't emember,
1B Q Okay. Let me ask you thiz, is her body feless i 14 G Oksy.
19 this poin, s far as you know? | mean, she's Dot moving, 18 A [ dony, s
20 right? 20 Q Okay. Well, s heard westimony from the mediczl
21 A 1didot know. 21 examiner that Ms. Witmarsh had an injury thal was acteally
22 Wil you seid she was dexd weight a1 this point. 22 undermeath the back of ber - in facL, she pointed  She sxid
23 A She leltlike 1. She was pretty — 23 i was righe bk here. You heard that estimony, right?
24 Q  Well, cheary. 5o snehow you gef her onthe pround, | 24 A Something Lo thal, yes.
2% A Thet'scomecl 25 Q5o e had an mjury o e back of et head, and we
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1 also know that she hed this injury on the from of her head, 1 herknee, right? S0 the's seven. Here's some more on her

2 Now, can you caplain how thal happened? % feat Thers's some mune over bor, Thero's onc on the palm of

2 A | doo't know what P'm Tooking at, sir, 3 herfeel [agozally, I'm nit going 1 couml anyinom. Lers

1 0Q  Okay, I'm zoom it ont. How about now, can youtell | 4 just go tough thesc and make sure that you're teatifying that

S wehet you'ee looking al now? 5 she pot all thoge by wou mying (o help her.

& A Oh yoah, We hit heads. & [ think there's some mave o6 e stomach, There's

T 0 Oh, thet's when you his beads? T ane fght there: Thens's two more ripht there. There's

B A Yeah €  ancther one rigt ke, Actually, I'm going to - | could go

g 0 Ckay. 9 o, burthe polnt is that vou're wstifying that she got ali

10 A Yesh 10 those by you wying to help her.

11 Q  Sheended up with thar? Yea? 11 MS. PALM: | don't think that was his tenimony. He

12 A Apparently. 12 hedn't séen the piciures already,

13§ Okay 13 ME. SMITH: They —

14 A It's there, sir, 14 M5, PALM: He did pot -

1% Q  Cheay. And it's your teslimony that she gol the rest § 15 THE COLRT: I'm evecrruling the ehjcciion. You can

1% of the Trulses thad we saw while you were irying o helpher?[ 16 clarify that in mdincet,

7 A [ didr'L see all the brulses you'rs speaking of, Mr, 17 BY MR, SMITH:

18 Smiih. 18 She gotthase by you rymng to help her?

14 0 Okay. Here, FIE show Ihezo tor yoo. There's Smae's | 1% A 1hbeliove $0, o=

29 3 20 Q Okay. Buf you don't - you say vou believe 0. You

2l A Absoluly. 21 don't remember?

22 3 Wall, hold on, I'o going da show them all 1o you 22 A | dom't ementher,

23 There's Siate’s 34. There's Siate's 7. There's thres 23 Q Ohkay

£4 different ones. So thal's six by my count. There's State's 24 A lknowipicked her up multiple timss and was halding

25 40, which is on her kneecep. You'd agres she's not leying on| 25 her. People testificd. | know | was vanking her up on the bed
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1 trviog o get T up, 1 out of the mikitary?

2 Q  You wem vanking her upon the bed? 2 A Which part, sir?

3 A [mean, Fm prabbing her anms puiling her up, 3 € Well let's go active duty.  When did you get ool for

1 0 Okay. 1 aeilve duty?

5 A Lifl ~ psiling her up tying to — | mean — ] A CBE

L Q  So this sctually all eoming w0 you as you're @lking & @ What's that, ahoun 24 years apo?

7 eboutit? T A That's comrecl

4 A T'm somy? | Q  And Ihen afler you got oul the active duty, did you

q 2 Because i saems liks pow you're rereambering oven S  potothe reserves? [ think thar's what you said during direct

10 more, 10 exzminaion,

11 A No, 1 midtheresrlier. | putled ber up. 11 A Yeg for-

12 Q oy, 12 Q0 Ye?

12 A [ mean, when | realized when [ put the -- when i3 A Yes

14 finally decided tp pet her on the Noar, I'm oying — [ got (o 14 Q  You acumally g Kicked ot ol reserves, comeat?

15 puil her up semetimes, Mr. Smith - 15 A Ipolongare had o go. It was voluniary deal.

1% o Chay. 16 Q  Twas volenary?

17 A —go!lcanpget her up anig the floor. She didn’t 17 A cah, | didn' show up, | dudn't go. [ didnil have

1B et thers by herself, sir. 18 ‘10

12 0 Well she didn't get shabbed by her either, did de? 15 Q  So it the reason wiy vou gol Kicked owt ol the

20 A Whe said she was stabbed, sir? 20 reserves was because you didn't shaw 1?7

i1 M5, PALM: Objection. Argumenialive, zl A Yes

22 THE COURT: Sustaincd. 22 T Ohkay.

23 BY MR SMITH:: 21 A | dido't go.

29 Q  MNow, in direet examination you were asicd somc 24 O Allright. Then we've heard testimony about your

25 questiony about your military service, right? When did you get| 25 prior fasdly Ui, that you were married rwics before?
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1 A That is comect i with Charyl abaur yaur ongoing relationship with Vicieris
2 Bothof those merriages ended betause you say ducto | 2 Wibnarsh; is that correct?
i  alcoholiam? k| A That i comreel, S
1 A Yes 4 ME SMITH: Court's indulgenes, Fusdge, U'm pass the
5 G Okay. Yoo mest Victoria sometime in Ociober, 2000, | 5 wimess. Thanks.
& nghn ] THE COURT: All fighe I(T-
T A Yes 7 MR SMITH: Acnually, T'm somy-
& 0 And thelin April '07, thet's when you testified that a THE COLRT: Al righe.
2 you were refeassd fom prisom from the batiery constituting g MR, SMITH: 'm somy.
19 domestic violence charge. 10 BY MR SMITH:
11 A Y 11 Q| just wim o clorify one gther thing, Regarding,
12 Andicis in facr e that vou seeved abou! thres 12 your pricr cxpericnse, you gel t of te military, wod we
13 years in custody over that charge; iea'l that commect? 13 phwipusly know thal you've iind of come imto some troubic with
14 A Mg, sin 14 the law by wiy of thes feleny convictions smee yiuve godltn
15 0 Youdidnt serve theee years in costody? 15 ¢mt of the military; iz thet comet?
16 A 11 was 3 two o five, sin. You'e a proseculor. you 16 A That's comect, Mr. Smith.
17 kngw bester thaen that, 17 And we've bear that you'ne @ convicted felon for
18 THE COURT: Sir, snswes Lhe question yes of no. 18 burglary, riph?
19 THE WITNESS: On that, ne, [ did not, sie 19 A ‘Thar'scomect. Mr. Smith,
20 BY MR SMITH: : 20 Q  And aleo tha you're 2 convicted felon Toe battery
21 Q How much ofthat fwo o five dit you serve? 21 consthding dorsestic violence, right?
22 A Tweo 22 A That s comect, bir. Smith,
23 ) Soyoume saying you sitved twd years in custody? 23 ) And|wantto make sure | ge1 it right. And you'ne
24 A Onlhal charge, yes, sir 24 ako coavicted out of ORie — is it Ohio7 Yes, Ohio,
25 0 Okay. Andyoualso sdmited that you wercn'thonest | 25 A Yoo, sic
Page 4 Page 95
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1 2 For felony criminal non-suppert of depecdents, and | 1 THE COURT: Ga down with your = any ather - oh, 'm
2 thars actuably Lwo ounts, comest? 2 somy. Mmooy [apologize. We have some quesiions from
3 A Ywo children, yes, sir. 3 the jurort. [Tyou could hand ds: 6 the marshal, ploas,
4 Q5o ot you have four fefony convictions, 4 Counsel approach, ploase,
% Ccomet? LY {OIFzeord bepch canlere i),
a MS. PALM: Cyjection, yoor Horor. | don’l think 3 THE COUTRT: Mr. O'Eecfe, we have, a4 you Kionw, W
7 1het's coment T allow quedicns Frrn the mors, and wet have some quadsiong for
8 MR, S8MITH: If it's two counts, it - B yow il Aght.
a THE CGURT: It's three separste cases, 9 THE WTTMESS: Yex Judge.
10 MR. SMITH: Three separmte coses i four felony | 10 THE COLRY: One of the jurors, it zays when yoll got
11 conviclions. 11 gut of the car, did ou know Vigewis was angry # you?
12 BY MR, SMITH:: 12 THE WITHESS: Docs thal heve tr be & ves ar ao,
13 Q5 that comeat? i3 Judge
14 A Thereis the case in Chio. ! guess, if that's the 4 THE COURT: 1 think at this podnt it dees, and your
15 wey it would be clzssified, a count for each child, I'm - 15 sttormey or Mr. Smith can lellow up,
16 Q I'mjust make sure s clear. Theoe separate cases, |16 THE WITNESS: That woul have 1 be -
17 bt four felony convictions. 17 THE COURT: W says did you — Il road it aghin ta
A8 A 1think they charged me for each child, yeah, itwes |18 you, sir, When you gor eut of the car, did you knaw Yictoria
19 one case, Mr. Smith. 1% wog angry o you?
20 QO Okay, 20 THE WITNESS: Yes.
21 MR SMITH: Judge, I'm pass the witness, 21 THE COLIRT: And wers Yl io turr engnv at her?
23 THE COURT: AllrighL. Any redinec? 22 THE WITHESS: Mo, | was happy,
23 M8 PALM: No, your Honar. 23 THE COURT: All right Mext muestion, where was the
21 THE COURT: All right. Thank you, siT. 74  knife when you were waddlng wp the pitiowcsse?
25 THE WITNESS: Thank you. 25 THE WITHESS: On the imd somewitcr. 1 doll —on
Page 96 Page 97
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e bed,

THE COURT: Oxay. Whai diteclion on the bed did
Victoria land? | mean, did she son ol fall side Lo side or
Lap Lo bortbenn ?

THE WITHESS: |s there the diagrem that they could
show of the room? |5 Gl okay?

THE COURT: Dwr we have onc?

* THE WITMESE: For Ihe - ia shiw the juror?

MR SMITH: Mo, Judge, the's oot nkay,

THE COURT: Al dght Olory, Al this point thers —

THE WITNESS: She Bl on ber - okay, when you walk
in the bedroom doar, thene's & litle just walkway about like
that, and dhe bed's right 1 the Jeft. When 1was pashing back
backing het up going trough, we want side wavs, We were right
lil= in the: micd!e of the bed sidewarys, and 1 pushed back, and
2he werd em her back aod the head board was theaz. Heoad hit
the head board, #nd [ v on top of her, IF -~

THE CQURT: Okey,

THE WITWESS! That's ~

THE COURT: | think ihoye was a question here ahow
the jacket wi wrmn just going (o exhibit the pholograph agasn;
ts that coyreet?

ME. PIKE: That's cormecl, vour Honor.

THE COURT: Allright We'lljust pu it on the
Efmo. There's a question ¢f wher was his jecket thal was
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Uwown at Victaria

MR, PIKE: Delendant's Exhibli W,

THE COURT: Allright. Thase aie all the questions,
correct, thit we were going to ask?

M5 PALM: Yes,

THE COURT: AH right. And any follow-up, Ms, Palm?

M5, PALM: Mo, thank you.

THE COURT: All right.

ME. SMITH: Jumt brichy.

BY MR SMITH::
O Soshe feli bagk?
A Yes she -

MR SMITH: Mo fimher queions,

THE COURT: AH right  Any other questions by the
Juroes? -All right, thank you, sie. Ay ather wilnesses for
the deferse?

MR PIKE: Mo, your Haonor. At thia time the delenge
ress.

THE COURT: Okay. Any mebuttal - you have a
rcburat witness at 1200 pum.; is then corect?

MR, SMITH: Wi do have o rebuttal wilmessat 1:00
o'clock pom., and for the record, 1 is the medical examiner.
We amticipate that her restinmony will be very shor and
limited Unfarmmateby, she is conductiog an aulopsy as we
speak. Thal's why she can't be hiere this moming this. Hut
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ghe will be hare at 1-00 o'clock.

THE COURT: Oiary. Ladies and gondlemen, T been
advised thei the Ioimaony of that witness will be relativedy
short. And after her teitimony, then we will go sirsight into
Jury ingtroctions and closing argument, okay. 5o make stre you
taks all the breaks you need 1o ke before we taks the -- vou
knover, o back in the cowrtroom at 106 o'elock. Al righy, &
it's abour T1:25 now here sa you heve 3 littde extra lunchéime,
ard we'll zee you bk ar 108 o'clock

And durirg thiz linch rmeess it t5 your duty 5ol o
conveEe among yowsehres of with smyone glwe on any subpect
connecied with this mial or te resd, watch or listen o any
fEport gvwer aEnmemtany on the rial by persan comeecied with
the trinl or by any medium of information, kcluding withoo
fin iz, newspaper, television, rada or the Intemel

You're nan to form -0 eXpres an opinica on o my
opinion sibiect conneciad with this case wntl this matter i
finally subwnitied 10 you Actoally, if you can hang on, |
thinik the that Marshai CRiTwad going to perheps do something,
here, Just hang on e second, picas:.

Ladiﬁuﬁgembmmmymmrmﬂ:nrmzyh:'
thau's perhaps i neeshal. Open the door, Oliay, the marshat
will excont you out of the sourtmorm, okay, and we will se= you
buck at I:00 o'clock. He should be mecting you 21 than doot m

235 justaccond frere. And ladies s genibomein, jusl s yoe're
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clear, he's going 10 esoon ym 1o the jury delibersion roo,
bt you are nod to deliberare wntil sus caore —~ you koow,
afler the closimg wgumenis. You're there — okay,

Az roon 25 the jury ge mig v room thene, | wani
cownisel to come back: 5o we oo fiaish the jury instructions.,

{Conat repegged 3 1E:26:33 pone. el 11:0124 pm )

{Cotside the presence of the jury}

THE MARSHAL: You may be scated ladies and genilzmen.
Let'y check mid make surc oar ocll phanes 2re lumed ofT,
please. All cell phowes e nuhed ol

Plesse cemadn seated md come 1o onder. Gepartment
17 af the Eighth Judicial Thatict is agein in scigion,
Hemarabde Judge Micheel P. Villond pressding, Ler's make sore
your crll phones are turned off, plezse,

THE COURT: Good sftermaon, 2ndiet and gentlemen,
Okeary, just fiar our schedule today wene going 1o bave the -
st one winess B the Siue. [t should be mlacively shot
And then we'll have: the fury instruction and arguments.
Arguments with the jury metruction may ke up approximasty,
| da't femvow, ety bovors o 50, 1 den't regh the counsel whe
oT preseming their cases,

At 4o becmse af thet, we'ne going v -- afler the
hacst wilness here, wa'll probebly 1nke o ten minute break. And
| kmoowr yona've been From, Tumech hour, b you need 10 ke 1 ten
mimc bresk, get il the svidence realy w go tack to the
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1 deliberation raor, wod thes have yoo come in and ten well do L @ Andwhy dou't you tetl us whar those sourees aze.
Z 1be jury mmruclian, okay. 2 A Yes, | have Bath the sources here with me. One is
3 Mr. Smith, call your seset withess or call your 3 Winicks Drug and Chemicals Blood Level Duata {phonetic) from
4 rebomal witness. 1 200 Asd the other is Dispogilion of Tox i Dregs and
5 MR SMTTH: lodge, the Stue calls O Jacqueime % Chemicaly in Man, Bth edilion, published in 2008,
& Bemjamin, b Q  Hewaften would you say i your practics 4o you have
1 THE MARSIIAL: Tk Benjamin, if you'll reise your 7 1o inlerpeet the umicity level of & prescription drug ina
T nggin tand, plowse, and face e clerk, B persan’y syslem?
9 GE. IACOUELINE BENIAMIY, PLAIMYIFFS WITHESS. SWORN| & A Om s egulnr basis.
i3] THE CTERK; Pheast be seated. Wl you plexse e i ME. PIKE: Olgection, your Honor. Inelsvant Thc
11 your name and 3p=3] it for the reomd, 11 toxicity wasn'l the issue. The overdose w beyand the
12 THE WITIWESS: Incrpmfine Beniamin, 12 pmeseribed amounl.
13 Jecapred-ine, Bonjam-in 13 MR. SMITH: Okay, then I'l restrim ory question,
14 THE COURT: Ga shegd, Counsel. 14 THE COURT: It's suskencd, Okay want,
15 MR SMITH: Thaak you, Juige. 15 BY MR SMITH:
13 REBUTTAL DHRECT EXAMINATION 16 Q  How aflen would you, in your practice, have o assess
1T BY ME SMITH: 17t dicsage level in & permon’s sysiem?
1t O bocor, Bonjemin, we've haard iy from s Dr. 18 A Assforcnsic pachologist | ook a1 the kevel of the
19 Tawni Clommen, an emerpency noom doctr, wherein she 13 drugs in & person’s sysiem b determine whether that dnig kewel
20 indicated tha it wes her opinion that the amout of 20 s, in fect, tempeutic or it's in toxic or jethl
21 verlalados in her sysiem i repontzd io the Qruest mpont was 11 epncentebinng,
22 of an overdemge bevel, Do you fave oy opinion &3 i3 that? 2 Q And so iz it your testimany that you in faet, have
23 A Foemindy du, As | had monicred previoisly, ge 23w do thal prefy much in every case that you kandie?
24 lovel wes schully, In Bct, thenipoui, end Diar's e o 24 A Yes, we deaw toxicofogy m all descendants and those
23 rwo differom sources e We Lie i forwmeic practics, 25 mauds are reviewed and incorporied i the final sciopsy
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1 report 1 milligrarey & day, What she probably wasn'l swsre of iy that
2 Q) Arl iz that repott is one that's prepared by Quest 2 these vafues R novmal individuals who have normal finction.
3 Dimgnestics is thal comect? 3 This drug is metsholzed in the iiver predominantly.
q A The actual — e tiodic lab is Qrent Diagnastics, b 4  Okay. S¢ do you have an opinion o i whether or 1o
5 the 1est on the veniafarcine was sco o NMS. 3 the vahwes give on ihe Gues Cignostics o would Be meliahie
& Q Ckmy. We heard westimony from Dr. Christensen in £ on the facts and circumstances of this cass?
7 thal - pardon me. She meview the CQuest Diagnosth: and she 7 A The information given is reliable. However, it
8 zaw, which is now clearly in cvidence, that the venlafine In | # cannot — you carinot usc these W say this & an averdose. All
¥ M Wimarsh's symem was 930 nanograms per millilier S  they are lelling you is that in an average person wha mies 150
10 Would vons agree that that's on accurale siatemeni of the 10 mifligrums 2 doy, yinr seady stte peak concentration should
1l repon? 11 b bevwesn 93 and 334, 10 szys nothing aboas ¢verdes, 11—
12 A Yeos, that's an ecourabe statemsnl, L2 tus 3ot giving you the valoes B¢ s overdose.
13 Q Mgz Christensen affered oparisag that it was, in Eact. T3 0 Seo s your teslimony, then, that a peysen who had
14 an vwerdosage amoun based on indiestion in  scparate part of | 14 lever problems, sich s say ifthey suffer from cirhasis
1% the Ques report suting that you would expect. it to be 93 to 15 andior Hepaiitis C, wold thet impact their abiliry 10
16 154 nanograms per milliliter if it was 150 milligiams per doy. | 16 meloholize venlaficcine?
17 Are you famiiiar with thar pan of the report? 17 A Yes definincly.
18 A Yex lam 18 O Woukd ihat coturbne o the informetion hal is
13 QL= that an necurate aseline to do such a comparison? 18 reporied in terms of the mrmount that was in her system ot the
24 A The — what that physician was loaking a1 is NMS is 20 time?
21 giving you reference ranges fir both steady state and sieady 21 A That information canmat be incorporated inio 2
22 siste peak concemtrabions of the dnags aficr, [ believe it's 22 sandard toxicology repott bevauss the values for someane with
23 nwo hours here, and alsn the tnough, meaning the lowesidnap | 23 Jiver disenss wre st tesaed. The data tat we look st G
24 concentration D the sysem. 24 the NWS Laboratory’s looking st and (et His texthonk looks &
235 I you were mouse 150 milligrams a day or 225 00450 | 25 s i normal individeals, So1don't have dota rnges for
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somenne with cirrhosis,

Q  Chkay. Seyou can't el us what you would copect the
ranograms per milliliter t2 be in 8 person king 140
milligrams per dey of venlafaxine if she suffer From cirrhasis
and or Hepatinis C7

A [ doa't have those data mngss, no. And 'mopot - |
don't know if those am: published.

Q Okay. Now, we al30 heard westimony from Ms.
Christcnsen that —

ME. PIKE: Dr. Chrigensen, your Homor,

MR, SMITH: Dr. Christensen, I'm sorry,

MR. PIKE: Thank you

MB. SMITH: | meno n disyespect,

ME. PIKE: Then — I'm sorry. Inappropriare comment.
(1l withdraw and apoiogine,
8Y MR SMITH::

Q  We alzp heard testimony from Dy, Christensen that the
combination of alcobod md venhafaxine has v potential side
cffect of sgaression. D you Bave any opinion as to that?

A I'machually not aware of agercssion as & side
effect, oot on review of the Physican's Desk Reference or that
Bagalt textbook.

Q  And can you explain to the jury what the Physician's
Desk Beference is,

A Yes, it lists the drugs — all varicus pharrmaccutical
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druga, the side effecs of those drugs, how thess dnugs arc
enetabolpzd.

@ Andihat's & publication that - actually sirike
that, [5 that a poblication that would be aveilahle 1 premy
mich snyonc in the medical indirstry?

A Yeu

0 And irs your mstimony that consulting that
Plrysician's Desk Reference, il does not indicate that gombining
alcihol and venlafaxine e lead b0 sggression’

A Comest,

2 Mow, suiTics o to sy, doctor, does it, in fagy,
list soyme powential side eifects of the drug?

A Yes, it lists the side effect of the drugs in the
clinical trials that were performed hefore the drug went to
nuurket,

2 Mow, docs that mean that the sowntial side #ffecis
would necesmarily sffect a specific person?

A No. Again, il's the side effects that was broughy
a in ¢linical trals. Some people expericnre some sidz
effecis, while others cxperiencad other side effects, and mot
gveryone experienced Bll of the listed sicke eMiects.

Q 5o, in fad, is thers oy way thal we can know whai
Side ¢ffects Victoria Witmarsh sufTered, if any?

A | world have no way of ktowing thas baving onfy -
the only expericncr: [ hind with her was parforming her sutopsy.
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MR SMITH: Judge, thank you Ff] pass the witess,
THE COURT: Mr. Pike.
ME. PIKE: Thank you,
CROES-EXAMINATION
BY ME. FIKE::

0 Thank you fir coming back, Dr. Denjamin,

A Mol o problesm

9 I undersiand you were busy this macming.

A Chuite,

Q  In going though and making a determinatio in
reference 10 this, you've — you condulted a couple gf
different resmitrees thal were available to you, xis of
glicrmie sources; iy thet comect?

A That's comect

Q  And it wourdd be an sccurste or zafE flateren) o say
Uit there dre a karge number of respurces thas you ey ok 2t
sotne, another dactor mey book &t enother, and 'S m ueommon
For dactars (o amive @ dilferent opinions?

A [n respect k0?7

Q  In respest 1o the proper amount of medication for one
peryon or another,

A T'would imagine there are differant resowsees, b |
don't treml patlerne sa | woukdn't Know the proper mmound of
medication bo preseribe 1o 2 partiular patient,

Q Okzy. Asd 3o you woukdn't know, in this case, |F 150
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milligrarns & dey wis & proper presariptive amound for Mrs,
Witrnarsh?

A | would ot Fro not a teating phy sician,

4 Now, the — and feghve e, you mdicatcd that theee
== this drug froom your msesnch i something thal is processed
with the liver, imd the fiver, if ity affected. it can
maintein oo much of B?

A Well, wieit heppeng i3 it i metabolized, meaing that
the chemical is conrvernied in the Hver, end so il the Tiver Is
w0t functional becure of somcthing like chrhosis, whert mosi
of the liver cells are conwverted to fibrous tiewse, then yoo
have less conversion of (he drag aod wmam of e pareni drug in
yiour binodsiream,

3 Ohay. So you have the apparent drig which would show
up &t e sciumt droeg iself.

A Comecs

O And then the race amounts of wha that which world
have been processed would be the metabolites?

A The awisholites.

0 And wf was the level of the metabolitas in this
caseT

A The meubolie aldtarreaty] (phonetic) venlafacine v
&M nanograms per mill,

Q  Chxy. Now, the —

ME_ PIKE: May | appmoach the witness, your Honor?
Page 109
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i THE COURT. Yes. 1 as e coronor.

2 MR PIKE: Tm going to reler to the Choest 2 A Thase levels ot increased as compared 1 this. Ban,
3 Diegnestics. Olay, great 31 apain Fjust don't book 3t the levels in isolation. | have i

1 BY MR, PIKE: 1 lpak ar what the thempeutic mnges are and wha the koxic

5 3 The docoment that you received from Quen Disgnostics | 5 mnges am

€ wagd~ it basically, from what you've described, and comec 6 0 Okay. And certminlty, we're not saying this is 2

T me i I'm wrong, it was that doctor's of thet company's T e enge.

§  inerpremtion of how otuch the regirnen that they woukd belisve | 8 A Motatall

2 thot you see in the blood system of o normel persan thal was ] 2 Oksy. Bul we're talking abow 4 mnge fior a normal
10 deing the prescrpton = 150 milligrams per day. 10 peryon, and in the amount that's invelved with Mrs. Wimmarsh,
11 A There were various lavels, |58 wirs onc of the Javel 11 Mirs. Wilmarsh was oaly weighed abouta beodred pournds, 110
13 Right Andthey s¢hmlly gave you a moge. This is 12 pounds.

13 how much you'd find at 7% rmilligrams per day, 225 miligramsa ] 33 A [ belizve it was 108 -

14 day or 430 milligreny & duy, 14 § Okay=-

15 A Coment, ' 15 A - ifl'm not miziaken

14 3 Diay. And even af 450 milligrams per day, which & 1s { - irsright around there. And 50 you'd expect that
17 opproxinaely three imes that dose, still for 4 normel persos 17 osmaiber person like that you would have o eprescntativehy
18 they cxpen the moge would nol xeeed 00 naoograms per 18 smaller amounnt of doszge in that individual.

15 mllliiber. 19 A That'svet rcally e fir siscment. {t depends on

&0 A 9T 20 haw rmuch that individual wek of the parerd drug mitindly, and
21 O Okay. 50 both the metabatites, the amoumt thal kad 21 alzoin this case the ioxisoiogy i3 performed on heart Blood
2% skeady processed into the systam, &€ well a3 the amount thet 22 and ool peripherl bload which was not avaskalble. Sa that
23 had yer 0 be processed into the sysiem, both of thos evoreded | 23 makes the value & lillke tipher than it should be apyway.

24 pven the highest (vl thal was provided o you i the Quest 24 O {Jkay, And one of the documenis thae you redicd wpon,
25 Dingnostey docyments thal you rely upon iz pen ol your duses | 25 | think vou said you relied upan the pre-marketing tosts or the
Page 110 Page 111
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1 documents pravided by ihe company that makes the drug. 1 Q Ho | meant -~
2 A HNo ? A Yesh
3 O You didn't, okay 3 {Q I'msormy, thunk you By prscription. When I meant
4 A No 4 over lhe counier, | meant by — prescribed by doctors and they
G| QI would be safe to say that there are wome drugs 5 were following the protecols, and it wis found 1o have that
S that are introduced indo the sysi=me They may beapproved lor | 6 typeofan effect,
7 doitors to prescribe, thal go through the waing process, And | 7 A Correct Thank you for your ume wday, Dr.
8 Jr's not umii they're zctually inodused oy the public tat 8 Benjamin  Apprecing: your being here.
3 difficulies are found wilh that 5 THE COURT: Any mothirest?
10 A Tha 15 truc, becotse clintcal triafs only use a 1o MR SMITH: Mo, Tudge.
11 cenain amoum of mdividuals, and when it's - the dug spul | 15 THE COURT: All right, thank you, docter, for your
12 onthe markel, vou beve a much larper zample gize, 12 estrnony. Any other rebufial witnesses? U'm sorry, was then
13 Q) And the would be fike the Fen Phen, you know, the 13 aqueston? 1 thought I sew someone's head go up. Mo, Okay.
14 dist drug, and thet affecked pooplc’s fivers, 14 Thark you for your lestinsiy, docior,
15 A Comeo, 13 THE WITNESS: Sure.
1€ Q Andone of the worst cases, | guesy would be ls THE COURT: Any ather rebytial witnesses for e
17 phisdernayan {phonetic), right? 17 Sime?
18 A Phlodwmeyan, tight. 18 MR SMITH: Mo, judge.
19 Q Ohay, and ot was prescribed for pregrant wormen andg | 13 THE COURT: Any surrebuital for the defensc?
20 itresulted in s lzrge number of birth defecis, 20 ME. PIKE: Mo, vour Henor
21 A Comreot, 21 THE COURT: Okey. And at this point defense has
22 Q  Andye, that bad been inbiodused and was sod dver 22 roested, comect?
23 the countet. 23 MR, PIKE: Yes.
24 A Comect F'm ool sune it was sold over (he caumpier, 24 THE COURT: Siste has mesaed?
25 bul ther was — 23 MR, SMITH: Yes, Judpe.
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THE COURT: Olay. Ladies and genticren, we've
compizted the portivn of trial of the evidentiary portion of
the trizd, As | said, we just ooed 12 Take abow a ten men
break and then well ge thraugh the mstruntions and ciosing
wgumenl and then deliberatione Al right,

So during this recess il is your duty mo @ ooiverse
amoag yawrsclves ar with anyere else oo any sulgect connected
wilh the: trinl, bo read, walch or listen Lo any repon over
connmeniiry on the trial by my person cannected with e tral
or by any rredium of information, including withou bmitetion,
eswipaper, ichevision. radic or the Internet,

You're nol 10 RETH Or expTess an opinion on eny
Tubject ponnectid with this case untii this mailer is fnally
subsmined vo you, 'We'll see vou back fist & few minsiss.
Marshal wiil evoorl you put

{0 meomt] beoch copfornoe)

[Onrtsick! U presence of the jury)

THE COURT. My JEA was just retyping, making s ol
the cormections, Ml see if she's completed those, and wei
brig aut the wack,

MS. PALM: Dy,

(Court recessed ot 1:21:59 pu wnbi 1 3:2%5 pm.}

{Oulside the presence of the jury)

THE COURT: Okay. Defendant’s presanl We'n

outside the presence of the gy, The Jury insinuations that
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the Court's going to give we being copied as we speak, and
they'li be nutnbered in just 2 minuie. However, there were
certain insnctions eouested by both wides which the Coun is
declining to offer or to provide 1o the jury. And so, Mr.
Fike, why doa'l you go first.

ME. PIKE: Thank you yoar Honor

THE COURT: And then Me. Smith, (] you ¢an respond.

MR. PIKE: We were ahle to arrive o resolubions
regarding a number of the inslructions and have been able tol)
have g commplete sel it ~ Lo go betore the Jury. | had
whmired a proposed instructions regarding a finding of guitt
&5 00 & Crime iy nevt be based on ciccumstantial evidencoe
unkess it's consisgeni with the theory of the Stae ! cjicd
Eaipck, 201 ax the suthority for there. There wa nod &
Nevada cass on poin, but Cedifrmiz lao suggesting tha, and
that wes an offered, and the Court nfier sngoneent rojecicd
that.

THE COLRT: Al right, Mr. Smith. Do you mind il Mr.

Smith just starsds nea to you,

MR. PIKE: O, yeah, yeah

MR SMITH: Okay, which onc was it?

MR, PIKE: Tids —as | indicated the Count's ruling
was based upon ths Fact of the circomstamial instruction that
there was ngd Wevada low on point, snd thar the ciiation to the
Caliloomin msimaction was insufficient, and the Caurt dudn’t
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Teel it aecurdety establisted — was esablished dnder NMevada
Eéw.

MR SMITH: Righl And il was Lhe Stme's ohizction
thal it came too-closs to impinging upon the reassrdble doulbt
mptrucios beciuse it made it soursd aa iF the Stawe micst shoow
that only one thing happened here and anly ane thing could have
happened,

THE COURT: All right. And { think the — it does go
by the reasonatle dould, ingtraction, | vhink that covers this
particular issue af wel} 8 | think it might be misleadiog to
the Ty, 30 that's why 1 dectined to give that, snd why don't
we have hat marks next in line 2% he Sinte ~ a3 the Court's
exhibit.

ME. PIKE: Olcry. Aceully, 1have them as o packer

THE COURT: Ckay.

ME_ PIKE: And ] submit the paciet, bul -

THE COURT: Al rghe

MR PIKE: — the nexi insiruction in thet packed is
il the, gvidence in Lhe case is sohjecl 1o two constructions or
interpretetion, cach of which of you sppear o be reasonabie.
| inschicsowedd (hat | fekt tha that wes appropriate basad in
Krane versus Seate (phonetic), Inacase in — thab il was
sppropriate to pive thet in & case i which the cvidenes wag
circumstanyial Afier wgument by Counsel, T believe the Court
frapd Lhat beeadse then: was circtenatamtial 3 well a8 diret
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evidonoe in the cese, that this wes ol an appropriste
instiuciiom o this casn.

THE COURT: Mr. Smith.

MRE. SMITH: And the Staie's objection to that
InSTUCiON Wi b the exact same &2 1o the provious one.

THE COURET: And thal's why Court declingd to give

ME_ PIKE: | psked Jor x commective insuction
indicating that -- fo instruct the jury that 1est the ovanis
cordained inthis cass, tha the defendant was imebuiably
presumed Lo have been imoxuemed. | hased thar upon the
authority of Sendborn versis Staie o which the Wevads Supreme
Court found 8 corrective ingtruction w b sppropnats whan
therr was evidence il wes within the dirsct coniral of the
palive and it was destroyed awd or bost i 117 & spoilage
instractian Bocrowe:d from — bormowed crimimally Trom olvil
cags,

And this case we brought in evidence that br. O eele
uppeared to be gross — or very intosicated, and yet, durig
ihe &ntire Hime that he was held during the inerdew, the
ateohol re or prool there of was dissipaling, and we shoald
be entithd te that inptrucion.

MR. SMITH: And Judgs, we actually lieigneed thet
wery issue during pretrial motion., aod iV was the Stoe's
chiection 1hat Urers wes nothing o wartani that infrection b
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1 given under the clreumstances of this cxse. Specifically that 1 THE COURT: Al right, e Somy, Mr. Pike
2 Iners was pever any showing of spoilage or malicious imicrd or] 2 MR PIKE: In relation to the mellec aforethoughi
3 anything on the behalf of the detectives who were [bvolved in | 3 instruction that's being given by the Court, we fel that thar
4 this case. And that it was nota duty inposcdupon the State | 4 insdequstely and tmiproperly stated the laws af the siate of
3 o leke 2 blood aleehwl test under these circumstances. 3 Wevadn and we offered a much shorter one, and the Court
B THE COURT: Also, | think it's factually disgimilar £ declined Lo altow our instruction, feeling thar the one effersd
T 1o Sandbeod, 5o the Courl was nol goiog 1o give that T by the Siate was — contained although items we objecied 1w,
B instruchon. 8 that it sufficizntly sated the law and the Court sppeoyed
3 MR PIKE: Thank you wery mugh. And (he next oo 9 their instruction over ours.
10 ir's anon-Might after crime Hetruction. [ boerowed the 1o MR, SMITH: Was thet the ane that bajked abaut — oh,
11 nstruction from State indicating that you can consider 2 L1 right, it was the Smic's position that the inctruction we
12 deferatant's flight afier & — or froet the stese ol o oime as 12 tenderod was one that is an msmuction that ass been given
13 evidence of guilt and twisted (yat to indicate that if the 13 many, many, many times and iz supported in the casc law.
14 noo-flight of a person from the locara mrmediately atended | 14 THE COURT: Thai's corest, and this is why Lhe
15 103 enme indicales thet lack of a conscipuzness of guil, and | L5 Court's not — thar'z why the Court's giving the instruction
16 the Court hes indicated iC'x disinclined to give thal 1& thatitis. |think wecan pul oo the rocond that there were
17 instruction. 17 certain instructtons thal the Court is giving that arc nel in
13 MR. SMITH: And it was merety the State’s contention | L8 dispure, bt some of the tnstrpctions were, | gusss join
19 ihat instructicn wes not supported in law. 19 insructions as far & each chanpes we made o vanious - byt
2Q MR. PIKE: Okay. 20 pometimes we call stock instnictions, bt the panties did come
2z THE COURT: Again, that's why the Court did not give | 21 to agreement on making various madiflcaions to those
22 \hal instroction, M. Pike, can you hald on ooe minute, 22 instructions which the Court is giving, 2nd we'll go over those
23 pleass, 23 i just 3 mEnune,
24 MR. MKE: Okay, let's see. 1 offercd the malice 24 MR PIKE: Yes. And in refationship to 1he
25 afupctheaghl insirociion. 25 sell-defense wiues and the wetructions that were pulled cur
Page 118 ' Page 119
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1 ofthe Runion, lhere i & porzbon of that Gudicating dhat the 1 that you must give the dafendant the bemelit af such doubL
2 killing of ancther in self-dafense. One of the portions of 2 The instructéons in the manasr in which this has — if kas
3 thal is that ot is absohsefy necessary under the 3  previously been directed 10 jurics 10 siart ot the 00 wod wink
4 cirtamstagoss W obinot to absoledy oemssary language thar | 4 down | don’t (ee] that sdequatsly expresses so the jury the
5 was use in that wid believe that thot changes the burden of 5 comezpi of reascnable doutd, md sbthoogh that kas been
# proct from a reasonable standard to 8 burden that the «~ ix §  oppeoved, 1 think that this is 3 necessary addition & that in
1 beyond a mesomable dould as far sy the delense. B improperty T onder toailow the jury to uodesstand de conslinutional
B changes the burden of prood, and we'd object to tha on € pmoitinn thet s invehed
% constititional grodmids. 9 MR SMTTH: And § was e Sine's posithon tha
1o MR SMITH: 1 umdermand their chieclion of 10 insers < e dches that it's atempred 1o be conveycd in Ut
L1 cons#uonal groueds. | wes the Stete's position thar tha: 11 myruction is conveyed in the other Rsructions, inchding
12 lergmge quottd specificelly language spproved by the Mevadn [ 12 the ressonable doubt insructions,  Because of the potemisl
13 Supreme Cown i Runioa v. Statc. 15 for confusion, the State objected 1o i1,
i1 MR, PIKE: And it does. 14 THE COURT: The Court did find that the other
15 THE COURT: Al right, and thal's correct. We ar 13  instruction approprinicty define the law o question, and
16 giving an inserwetbon that wi cotusined i that cace, 16 ihat's why | did not give the dafense requastzd instruction
13 {00 the: recond collpoy). 117 MR PIKE: Thank yoo The dfevee slon bndened an
1B THE COURT: All rfight. 18 ipstruciion indicaling murder and volumtary manshooghier 1o be
i9 MR SMITH: And I'll spell Runton o the recond. 15 distinguished, one between the other, and in that we — inthat
20 Rg-n-i-o-n, 20 instruction the language thel we aoughl mgarding the bueden on
21 THE COURT: Any others, Mr. Pike? 21 the Sooe to prove beyond o reasenable doubt each of the
22 MR. PIRE: | had submitzd a benefit of doaty 22 elemenis of murder and that the death was cured or not wes mat
23 mstruction mvdratiog that the jury wes satishied beyond a 23 dooe mothe hear of passion wanl
24 remonable donabrs it the caliing wes anlawful, bul you hee a 24 {t's similay to onee we've estofylished frins Thcie
25 reesonebic doubt whather the crime is munder or marslasghter, | 23 defense, then the borden of preof shifts back to the S, |
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1 cied Robert for State versus thal f3ic). The Court found thet 1 ey generate a reasonable doult alone. This is in reference 1n
#  Ihe comcepts and defizes wssociated with that wers sdequately 2  1he past servios that Mr. O'Kesfe provided 5o the couniry. The
1 conmised b oother structions: mmd denied that moticn or thes 3 Siate objected o that The Court found thal it wos adegquately
4 ingmaction. 4 covered [nother infnetions,
5 MR SMITH: And i was the Stoe's positicn thar this 5 MR. SMITH: Well, and then just to supplement. |
€ nsruction was cavered by the ingructions alresdy offcred. &  believe what happened is the Siate praflered an altermate
7 ME. PLKE: And timilardy, there was a losser included T instruction, and the partier 2greed they would (indiscermible).
2 pereefitof the douht mstrection reganding manshogiier which B We kind of apresd Lhat they didn'l like oar mstriciion and we
9 gites the Lizli versus State (phonetic). Thet was a pobenbial 5 dido't like theirs, 5o we just decided 1o fore go it
14 mlemate to the benefil - the shorter benefit of’ the dootn 10 THE ©COURT: I think that's comect, isn’t it, Mr.
11 instneton that we previousty argued, and the Coort issusd the | 11 Pilka?
12 s nulimg on tha 12 MR PIKE: That actually it IMonc wis nal going 14
13 The - | mndered an instrecticn indicating thata 12 be piven separately, they wene both gomng b0 be giver, and 50
i4 person is entithed to wse celf-defonse even though the dunger 14 the deferse did concede that —
15 1 lile or persomal sceaurity may nol have been Teal if from the 15 THE COURT: All right..
16 cirrumstances in the viewpaint of the defendant it would — il 18 MR PIKE: — in septhement of instructions. A fimal
17 would have reasonably befieve that he was in emirent dangeraf | 17 instroction offered by the defense was thar 11 wes 4 Fotm - in
18 deathor gread bodity harm citing e Faneda {phonelic) versus 18 the form of & cormeclive instriction rganding the officer’s
15 State; and the Court declined that instruction, 19 providing the use of force report. The Couwrt found il we
20 MR SMITH: And the Stie's chijection to tat was 20 have establiched such evidence to arpue any of those quesiions
21 thet i's covered in the Runion instruclion. 21 befaore the fury, and did — and it thar this insinction
iz MR PTKE: Clay. 22 would improperly bring ihat singbe iscue befire the Court.
23 THE COURT: That's correct Go ahend, My, Pike, 23 THE COURT: Lat roe: seg that instruction again, Mr.
24 ME. PIKE: ‘We offzred an istruction that gnod 24 Pike.
25 chamcter when considersd in commection with e other evidence | 25 ME. PIKE: Chaay. 1 hope P'm ocormectly stating e
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1 Courts muling. i W the defiense’s decision W request tha
2 THE COURT: All righl, the last part of the 2 instreciion. Mot w give f bul in this cass they actully
3 insmuciion says you musl consider the actions of the Stateand | 3 did or they agreed with the giving of that insiruciion. 1
4 police officer withhalding this evidence in detzrmining the 4 think we also proffered an adoptve admission instruction, and
5 Stare hnt metils urden of prool mreanbng the charpe against | 5 the Cowrt declioed 10 give that, and | think tha was it
% the defendant. 6 THE COURT: | diedn't think there was such evidence of
7 MR. PIKE: Thank you, your Honor. T the adoptive admistion, so tha's why the Cour didlL give iL
8 THE COURT: [+hink ir's incomect statement of s — B And also it was objected 1o by the dafense, cornect”
9 you knaw, there's no requirernent mch thet, and | don'tthink | % ME. PIRE: That's correct, your Honor,
17 there's eny restimeny tha it was improperly withheld. hwas | 10 THE COURT: All righe.
11 = the testimony stands in that regard, so - i1 MRE. PIKE: Thank vou. You should have the packet of
12 ME. PIKE; Thaok you And for the resord, thoss 12 mstrections in fomrof you.. They'we been handed out or we
13 proposed jury wstmctions than haye been placed with acover | 17 have them here.
14 shest o then indicaing e defendans's replaced jury 14 THE CLERK: {lndiscernihie).
L5 insructions. T'd ak they be Gied a3 4 court exhibit for the 15 THE COURT: They've botn numtersd. They're nat
16 rocord. 16 mumibered on your sinck there, but they're taimetions --
17 THE COURT: Will be. And Mr. Smith, you had two. | 17 they're jury inaructions | theough 11 insiructions,
1B inmruclions? 14 M3, PALM: They -- we should ramber themn owrse|ves?
13 ME. SMITH: We had proffered an instruction, and | 19 They are mumberel?
20 believe it's from the Tomarehie case. [ beliove the spelling, 20 THE COURT, Righl. We jusi didnt number those yei,
21 forthe record, ia T-0-mg-r-c-h-i-g. I's commonly knowmas | 21 but they wre « t's | through 4.
22 the bad =t instruction. And since the Stale has introduoed 22 ME. FALM. Okay.
23 evidence in this case 1o 8 prior bad act of the deferdant, we 21 THE COURT: And we went over these instrictians.,
24 proffered that instnction as his been onloved (or the Steto | 24 Besider the objections, Mr. Plke, of what you jusl siated on
23 du by the supreme oourt, 23 the record, a8 far o e inuructions Lowas giving the Sute
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1 presented, do you have any other objections 1o insirustions 1 | 1 volutary manslaughter.
2 through 447 z THE COURT: Thar's what the Court found. Any others,
3 ME. PIXE: Theonly — 1 have just a few brisf ones. 2 Mr. Pike?
4 The instruction that indicates that — regarding voluntary 4 ME. PIKE: The only other instruction that 1 find
3 imexication is an instnoction thal wag adageed {ror Suwte 5  ohjectionabke is — well, actually, | will ipdicate For the
£ versus Jokich J-u-k-i-chy 29 Nevada 217, 1 belicve thar's & Courl for te record 1o this thal the delendant did make 2
T concgry i the Biford {phooctic) insiructions and the 7 monber of gbjections In relationship to langunge. Kind of
& stmement of the law wilthin that case. 8 Archean Tanguage about (indisceribie) depraved in a meedless
] MR SMITH: Which ingtruction are you talking aboul | 9 sgirit, and the panties wers sble 10 find mors appropriste,
I rightnow, I sormy? 13 more current {nstructions that dide't strike an the raligiogs.
13 MR PKE: The volunteer intoxication case or 11 And so there wes a great deat of effort that went inie
13 insruction 12 comecting some of (the Archean lagmge thit sppears.
13 MR, SMITH: Ard i wes the Sae’s position that that | 13 MEB. SMITH: That's carrect, Judge, we we able to
14 iz arsccurate statement of the law. 14 eome by an agresment,
15 THE COURT: Anything clse, Mr. Péke? 15 THE COURT: Okay, And you'rs familiar wilh the
1& ME. FIKE: The -~ | believe that in the heal of 16 verdien fogm, Mr. Pike?
17 passion instructicn, thet 2 U've indicated, that impropethy o | 17 MR PIKE: | am. We have no objection to that,
18 impermissibly shifts the burden ffom a subjective slandard o | 18 THE COURT: Chay. Mr, Smith, you're {@miliar with
19 an objective standard regarding the mens rea slements of’ 19 instruction | thoogh 447
20 murder, 20 ME. SMITH: Yes, 1 am, Judge.
7l THE COLRT: Mr, Smirh. 21 THE COURT: Amy objection o thoss instructions?
22 ME. SMITH: I'm sorry, Jndge. They had an objedtion | 22 ME.SMITH: [of e give.
23 tothis ooc, and [ belicve our contention was Lhat this is, in 23 THE COURT: Al righl. Any chjection fo the verdic
24 [nct, an acvurae statcrnent of the Jaw with repards to whatthe | 24 form?
25 heat of passion tust B¢ in order to reduce a murder it a 25 MR, SMITH: Oh, I'm sedry, oo, Judge, Mo obpeciicon,
‘Page 126 Page 127
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1 THE COURT: Okay. And besides the tao insructions | 1 M3 PALM: At beast in our packet 't in there
2 vouhad requested, any other instructions you request be given | 2 twice,
3 by the Cowrt you? 3 THECOURT: Yep, so it will be irstnection | thrngh
4 MR. SMITH: ™o, Judge. 4 43 imhave o renumber tross, but —
-} THE COURT: And tesides the ones you had requested, | 5 M5, PALM: Cheny.
& Mr. Pike, any other mstructions? B ME. 3MITH: S0 we're aking oot what? Which one?
T ME. MEE: Mo, 7 M5, FALM: We're taXing oul 2%,
8 THE COURT: Ail right. Ler's call the jury in. f THE COURT: 28,
9 Questions? 9 MR SMITH: Chay. 1 think we're ready, Judge. I'm
1n ME GRAHAM: Db, no. | wat Just going toask [ora | 10 soury.
11 quick bathroom break, b — 11 iln the presence of the jury)
12 THE COURT: Can you hold thar? Age you okay? | 1z THE MARSHAL: Offscers and membets of the et
13 don't wanl you o bave -- 13 Depariment }7jursrs, You tay be ssaled, adies and gentlemen.
14 ME. PIRE: Thar's just fine. 14 Lei's ok sure all ool phones ame tumed off, please,
15 M5 GRAMAM: Can [ jisi 561 this up — 1% THE COURT: Ler the revond nefleer we'ne back fn e
16 THE COURT: Yes. 16 pressnce of the jury panel. Pasty’s ready o proceed with the
17 ME. GRAHAM: -- gnd make sure it's going 1o go on 17 choxing?
18 there correctly 50 1 dan'l have w do # in fronl of the fury, 18 MS. PALM: Yes, your Honor.
18 Judge? 19 MEB. SMITH: Yo, yéur Honor,
20 THE COURT: Yes. za MS. GRAHAM: Yes, your Honer,
21 M5, GRAHAM: Okay. 21 THE COURT: Ladles and pentlermen, 1 is nowmy duty
22 {0HY the record eolloquy) 2 s judpe 1o instruct you on the kow that applies Lo this case,
23 MS. PALM: Sudge, instruction 25 and 25 are the same, | 23 {Thereupen, the jury insructions wers given but not
24 and/! don'l want {o undo smphasis. Se can we take o 197 24 transoribed),
25 ME. SMITH: Ch, yeah. 25

Pape 128
ROUGH DRAFT TRANSCRIFT

THE COURT: Coutmel mpprioach, pleass,
Pape 129
ROUGH DRAFT TRANSCRIFT

n00391




[= RS TR T BT B LT R

WO fF-record bench conference).

THE COURT: I'm sorry, ldies and pentlemen.

(Readmg of the jury instructions resioned but not
tramscribed),

THE COURTY: Counsel

M5, GRAHAM: Yes, Judge. Court's inchtlgence. I'm
net 8 zchnical persan. | apologize. So M. Smith tx helping
me out setring this up. And while we're walting to do that, |
Fast — it's been 2 ong week, 1ihink you'd all egree. I
been & long week. A Jotto take in. This is 8 really serious
cage, Sumcbody's dead. Its the Sinte's position thet she was
murdered, and it's alsc I'm going to teil you cight ofT the
bast, it's the State's posilion that defendant commitied firs)
depree murder with & desdly weapon,

You're going to have a verdien Jorm here that gives
lots of options for you 10 consider. First degree murder with
use of w dendly weapon, first degree murdcr, second degres
nisrder with use of 1 deadly weapon, secomd degree murnder,
voluniary manslaoghter with vee of a dead weapon, voluntary
tnanslaughazr, imvoluntiry manstaezghter with use of & deadly,
invidumtery manslaughter, and obviously not guilty,

The State's position is tha this is frst degnes
ertarder with use of & dendfy wenpon., You're going ko heve
copies of the jury insinuctions. I think the judge informed
you of that. So Flmow thal that was a fot of ST o hear
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and read. Yeu'te not going to have to try to remember it
Youi're gottimg copiea of ali of thay i ke ok with you,

My job now s 0 try w0 help explain all of those
things that the judgn said and kow that would apply eo this
cate, And haw the evidence in this case proves that he
committed first degree murder with use of & desdly wenpon, 2
Kknife.

Now Ict's see iMthis works for me. Yoo job s very
trporient, a5 the judge told you when you first gol heoe and
through voir dire, and Lhat's why we ook a kot af time. The
Sytten weslein't work withoet you guys berauss, you know, we
waml everybody of differsnt backgrounds wnd difTerer
eApETiEnces on our jury. Your sole duly when you go bock in
it deliberation room cight now is t0 defsmimes what orime was
commitiad by the defendant.

Jury instructions, those are the law. Tha's the low
in Mzvada per the judge snd actuebly per our begisipires.
Whether you agrees with the {ew or cot, #'s #he Llaw, and yon
afl took an oath o foflow the I, And wint the judge
describedf Lo you and what my atenmpis fo explam b you the law
m the siate and of course, defense will explain to vou law of
the staie, that's the 12w, lolks. And that's whbat vou have io
epply W the evidence in this case, But, again, you're going
1o hove oopes

Twm types ol evidence. Direet and cincurnstntial,
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Direet evidence, We heard direct cvidence in this cage,
Crirect evidence is cvidence from witnesses, okay. Yiou wers
bk 10 observe thom whike they testified, tor hear the contenl
of their besimory, tn judge their credibility by their actions
on the s1and, their cye contact, their mannerisms. That's
really important. And you all hayve Llife experience. | mean,
yond Con fundge sorne body's credibd by,

S0 and credinility’s anciher one of the instnuctions.
But the witnesses, that's direct evidence oliay. Their
testimony is dircet evidence, The weight of that evidence iz
gaing to be determined by you And | just gave an ¢xample.

Circomatantial svidence ic a chain of facis. And
this is real important, okay.  Circumstantial evidenes i5a
chain of facts that draws an inference that you can give weight
to. And vou're 10 give the same weight to direct evidance,
evidenes that you've actuslly heard, @5 things that can be
incferred, and 'l give you an example of that And | think,
you know, the jidpe gave you an example of thas al the
beginning af this et

1 gress the hest example that comes 1oty mid s
becaucs )'m frooem the midwest, and it snows there 2 o8, You
are home, you're awske, you lookoul the window, vou e the
soerw falling on the ground, you see the snow, That's the
direct cyvidmee, The difference betwesn thal, circumstantial,
is { go 10 bed thiat might, | wake up Lhe Aext moming, |
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lockoun the window: there's suoow 2t nver ihe ground. | eon
infer that it snowed kst night, sight. Tmenn, that's un
inforence [ can dmw becguss when Twent o bad, 51 = thers
was T snow on the ground, § didn't see itsnow. | didn't see
il 3wove, bur when 1 woke up, there's s onthe ground, so
wirabdn't That be 2 reasonable mierence? Yes, that would bea
reasonable inference,

Al you're in give ihe same weight 10 crcansiantial
evidemoe &4 you e to direel cvidenge, S0 yau omoinfer, You
need 1 use your comman seose. Credibality of the wiineases,
live testimony. Like | said, he discreesed thar. Thar's so
imporane. Yoo kouw, witve: hod 5o many people wexify, We've
had officery weaify mday. We'lve had the defondant wstify.
We've had oy wiltetses, neighbors desiify, musdical suaminers
textify, docuors testify. That live istimony, you cam judge
the credibiticy of those wilncsses bocause you were hore, you
witehed, you stwrrved. Eargpe the ooes that are aupposed 1o
Jadge the credibaity and tir motives io .

You can disregard the entire festmmony of @ witness
il you i’ find them credible, Thar's important 1 youw
find any one 6f dur withexiss not acdible, vou'lrs [res tnder
the law la dizepand thal entice wstivony. So remember that
Don't ger caughl up in toyving to figure tings ot Commen
sense. Thats 2 bepone wanl you don't keave it al the door.

There's & jury Irotrucomn — | think these a jury

Page 133
ROUGH DRAFT TRANSCRIFT

no0392 .




1 insimution that sys you bring your cathhen sense and life 1 without lepal Couse or cxcuse. Anger, hatred, revenge, ilt

2 experience in. You don keve i1 i the door. Thar's why 2 will or spile is nod required for malice, okay. That's in your
3 there's 2o tany — you know, on each side of you, vou're ail 3. imjury instructions, so don’t fezl like you're going to heve Io
4 different. You all have differ=nt life experience. You'rs to 4  temember everything that | tell you Expressed malice is the
5 bring that life experience ard your common sense o tha 5 deliberate intention to take awny the lile of encther. I
6 delibergtion room. Don't fonget @b, okay. 6 Delibermiely do it Implied malice. Malice can be implizd

7 Punishment. ¥ our duty at this poinl Aghi now when 7 justkind af {ike the circumstantial evidence dnd of thing.

2 you go beck in the deliberaion meoin is confine 1o the guik of 8 ¥ou Jrw, you can mmply malice when no considerable
8 the defendant. Whether or mot he's guilty and what he's guiley S provecalion appears of when all of the droumstance of a

10 of. You were ool iz discuss punishment. The judge insructed. | 10 killirg shew an abandoned or malignant bearl Sa there's

11 youonthat Orconsider the subject of punishment during your | 11 implied malice s well a5 expressed. 1 can be detfberare o
12 deliberatinng a5 10 his gail, The cannot be » factor in your 12 youean rmply it. And you car imply il with 26 provoention
13 determioation of what he's guily fior. ‘The judpe has 13 appeors and when all of the cirumstances shawing & killing of
14 insoucted you on that, znd that ix the law in Nevada. Yeu 14  an abendoned or malizrant heat,

135 nesd te pot that gside, 15 Sumply put, malice aforethought means it wasn't an
16 What is murder? I'm goding e iy o beeak i derwn 16 accident, okay. Malice aforsthought simply pot, go1.an

17 | mean, ir's s complicatd, Thore's just ~ you know, you -~ 17 accidemt ‘Whatis fist degres mumder? The illing wes

t& | wes watching sorze of you. 1s Ik well, wiu docs all that 18 willhl, deliberate, premedilated. AR of thoss have

15 mean? Well, murder is the unlawdil killing of 3 hurmap being 13 definitions, toe, belizve ilor not. O courss, they do,

20 with malice aforethought - Maiice sforethought can be expressed | 20 Okay. And each one is different.

21 orimplied. What is malice aforctiwagh? We know whal killing | 21 What is willfubneee? T iment to kill. The imtent

22 arother human being is, nght? Olkay. Bul what's malick 22 wkitt— you inended it kil}, Thoo's willful, You Kiew, we
23 alorethought? |mentional killing withoul legal caee ar 23 kind of all ow we what — we willfully do things everydsy.
24 excuss or whal lhe lew would consider adaquate provocanan 24 ¥You know, we willfuily g2t in owr car and come 1o the — slan
25 Cheary, so it's intendional. An imentional Killing 25 it and drive down wo the ot owse 1 5t for jucy duty.
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1 ‘Whal happensd to my Power Poini? L vime for premeditation,

2 The Eniterst o kill, though, can be a cortain or 2 17y believe the cvidence — from the evidence thet

3 deduced from the facts and circumstances of the killing. So 3 the axt constituting the killing has opinion preceded by and

4 the inlgntion of the person that kifled, you can deduce that 4 has been the result of premeditason, oo mater how mpidiy,

S from all of the facts and circumslence of the cvidence thal we | 5 the killing's promeditated.

&  presenied (o you by or throughou the weeke Mot 6 What is second degree munder? The killing was not

7 imporanly, such a8 the use ¢f g weapan that's caliulmed 2 7 deliberate, nol pregweditated Just invemtonal, Volumary

B deduced detective in the manner that i was used snd (he B  mansleughter. Killing without malice afprethought,

9 cimcumStanees sumoanding thal act. That can be inferred. 8 deliberation or prenmeditation with provecation. An example
10 Deduced, Thers doesn’t bave to be an amoum of ime, | 10 would be a setlom ingary, Self-defense; maybe, Or somebody
11 a(indiscemnible) amount of tme eeded between the formation | 11 is trying to hurt you. With ng time to think. An irmesistible
12 of the intent to kil) and the acl of killing itse!f, alay. 12 impulse in the heay of passion.

13 Wha iz deliberstion? You think about it first, you weiphthe |13 And 1he gbjective standard, though, for thal heat of

14 options, consider the conssquences, you make a docision. That| 1&  passion is an ordinary person wonthd have kifled without

15 decision, falks, can be mack very, very quickly by 15 thindking. | mean, it's just innale, oiay. Youre ing

18 premediation, decision w kill, Tormed [n the mind of the 16 circumstance where, you know, let's say thal yoal're ol the zo0
17 Willer, before the killing. It can be 25 instanianemzs as 17 and a tiger comes o of the cage and he's loose, | mean, [t
18 suecessive thought of the mind, Less thar a minwt. 18 would be — you wotldn's even thitk 0 iny o save your

19 The law docn’t measure the length of tme of 139 doughter or, you know, thes's inslamancous, That's en

20 premediation, okay. 1t docsn't require how long tha thoeght | 20 instantaneous - thit's wht ap ordinary person would do. Yoo
21 rnust be pomulered in twe mind before it's premeditaled. That's | 21 know, & situstlon whers on ardinary person wauld kill,

22 really npertam far you 1o understard, Time can be varicd 22 Imvoluniary translaughior, kiling withoul wry intenl
23 ‘tesed on the individual end the circumainees of the eviderce | 22 during the commission of en unlrwiul act or 2 lawful act which
24 that is presended o youl loslantencows just is sucaisive 24 pobebly mizhl prodisce such & consequence in an unkawiul
?5 thoughl i the mind. The lew docsn’t book at the durgtion of | 25 mannes. Ba whers (e lovoluniary Kiling vecurs o the
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commission of an unlewful ect which in ils comequeirioes
naturally tenais to destroy the life af 8 bumsan being the
offense is munder.

What's a deadly weapnn? Weil, it's complicated,
soomding Lo the law. Any instrument if used in the ondinary
manner comemplated by its destgn and construction will or i
likehy 10 cause substantial bodily bowm or death, Crany
wenpen, tvidt, any inslrument, woder the circusmstances fl was
ueed on' sfem to be used or threman - be osed that's
readily capabile of causing substandial bodily kerm or death is
a deadly weapen. And of course, our conterdion s that a knilc
was he demdly weapm.

Subuantial, what's substantiz] bodily harm?

Substantial bodily harm means thar it's bodily injury which
creates & aibsental risk of death or causes sericus
impairment, disfigurement or profonged physieal pain Al
rign, what's self-defense. W'e use the reasonable person
standard. Homest but unressocable docs nol negate malice and
dnet not reduce 1he offense fom muader wo manslauglhter.

11 has 1o be reasonable uader the mason perion
standard. There has 1o be the ihrtar of eminert death,
Emincit means quicker than immediate. Or substantial bodiby
barm, So there hax 1o be 4 sk of coninent death or
subrstantial podily karm, which, again, was, you know, the
B of scricus bodily injury,
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The kitling was sbaclulely necsszary o avonl your
death or suhsiutd bodily harm in this case, a8 3t applies in
i s, The reasonabis person standard. Fear alons is nol
erpygh. And you cannot use siore famx than was necessery under
thet faw. And il doesn'l apply io initiel aggressan.

Intoxication, We've hesrd ahout Sodeation. [Fap
miexckted peryon fas the capacily 1o feme the intent U3 take
a life and b comrmdes and exscuies that intenl, that's o
grounds for reducing the degree of this crime. Ther arc pther
tnarructiona tha sre the packet. Thase are preily much
sl [-explanmory. .

How do we know delendant kifled Virorie? Well, fior
one thing, there's bezn ahsatiuely no cvidence that anybody was
in the room b te defendant and Victorts, | dow't think
idendity's an issue v this case AL might, thia s kow we
kmonw ir'g first degnte nuder, |f wasn'l an scoidenl It was
willfial 1 cow't think | heve 1o jo sheoughk el the fots.

You guys, there's been so much reslimeny bere. Ulss your common)
s LRz all the cvidence. You can infer (hat thers wad o
accidemi bere. The miedical cxaminer testified that the

locio of the winrid -~ you can view the photos yourseil and
determine thas this wos oo secident. ILwss willful. The s

of smbbing Yicioria was willlul,

It vt pretmeditated  He ed time 1o tink about il
R thought aboul it Remember, premedivetion can be quick
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instanisnecus? How do we imow all this? Well, Fm going 10
get e that wand it v deliberate. And thene wes definim]y
malice aforethouipht, cither capross, definitely mplied. Oy,

MR PIKE. Chjection, your Honor. May we appeoach
tha hetich, U'm soery,

THE COURT: Adl right

MR, FIKE: | hal to intetrupd Countel's prpement,

(Off-record bench confarence).

ME GRAHAM: Okayv. Sowe look et the cvidenes belome
the murdar, deriig the murder and after te mupder. What did
tee: sy, the defendam? Whet did be do belfore the morder? He
s 1w 10 igT) the bitch. Hie told Cheryl Moors that |
w1 kil} O bivch, she's potson. WhyT He Inkd her why,
She ik three years of his like.

You can judge the credibility of Chary! Marmis
hersell. He even indd her how hs could kill somebody with 8
kaife. He demonsitaed to Cheryd that be can kill somebody
with 2 knife, He mlked sboyl his proficicacy in the services
with 2 knife, His maining. Beloer the morder he said ail
thet,

What aboul during the munderT Well, thar's s Ente
tougher beomise we don't really know what was zald or exacily
in what order that trerspired. We bnow that the Talivers, whe
live directly imder the defendant and Victoria tat night,
directly umider, were in their bedroon wiere the murder eoaeed
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directly under And Jeyer 1ol you s she was lying iy bed,
she heard kots of thtmping, fow of noises, & woman crying:
Shz ket wrning up the wolume. 11 got louder. [t won't on

for about an hour, She heard thumps, she heard crying, And
then zt one pomL it got so lowd, it wolie Cookis {phonetic) up.
¥ ou remember, e jurp g, what the hell? Siick the booom uwp
- your knew, the old broom trick on the eciting. you know, o
try o quieril down [ dide't quiet it down, 16 god louder.

And ther Cookie was s Bickin' imritated because hn
was saoken, He wenr up there to telf them to quiel down, weed
what did be 3067 Well, e sew Victoria laying there i a poai
of biond, And Cookit's maction is what the hell did you do?
He run down stirs, siarted calling for pecple to cal2 911,
Detendam tever asked bim t call $11. He saw Cookie, Tokd
him 1o get cut. Mos: importantly, eoe of the things that we
can infer the during the murder, fince we don't know exectly
how everything ranspired, we have photes.

The photos, sad you keow the sayimg? A pichut is
worth n thousand words. Thes: are 8il goimg s be ek i the
Jury oo, State’s Exhibil 535, Stalas Exhibil 16, Sm's
Euhlbil 5%, Swuc's Exhibi 46, State’s Exchibat 39, Suate's
Extubil 58, 57. Thore's more, folks I'm not going 1o show
you all of them. Huw abeun this one, 87 Sunc's Exhibil 80,
How ahonid this one, Defendant's Exhibit U7 Tha says ivall,
really. Piciure's worth 3 thousand words,
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After, well afier = after, we have Todd coming in
the room. Todd Armbraster, reteember the neighbor or the
mainienance puy thal worked on the propenty? He came in the
roam becsise Cookis’y like dude, you knnw, call 911, He's done
Killed tha: lixle pir), Todd goes up there He goey inta the
room. He sees Victona laying on the pool ¢f blood. And what
does the defendand 407 He says got the Fuck out, 2md be (akee
ayedng & him, dAght? That's what Todd estified 10, Yoo
belizve Todd if you wa 1a, but -

5o he 1aes o soving oL Todd. Todd cafis 911, Thoy
leave. Cookic say% he sers this face. Ther all — Todd,
Cookie, and even the neighbor next door, Doamy {phonetic), wha
s the dedendant that night — dexeribed this face, this scary
facrr that the defendant had. 1t scaredd Coolde. You remember
b wemted to get the hell oo ol there. He wanted to gel the
hell oul of there becaniso he said he didn't knew wha would
hepper e hom.

5o defendans dide'y call 911, ‘W know that becinse
Dietective Wildemann told you thm bo checked the call phores,
and there waz shenlutely no miry of 911, 1dhiok there were
threz czl! phones, mavbe four recovered from Lhat apacten
He didn't call 911, He diin't call for help. [Fthis was aa
aocidenL, if this was self-gefense, if she stabbed hersell,
you'd call 911 for heip.

And when they came, ot ither prople had 1o call,
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yids wiukdn't have B stand ofF in the bedroom with them. Yoo
wouk? [t them attend to & wornan that you supposedly love
bieading, all over the foer. But thal didnt happen. Inssead
when they goi there, you heard from Cfficer Conn, Samansssa,
Ballcjos, Taykor, Hutchersen, they were all on the scene, He
wasn't gotng to ket them near him and Viclorin. They'ro
shoaning to hem, you knaw, is she hirl? Whal is defendant
saying? She's dead, she's alive, gt the fuck out, go avway,
firck you, lick — theee's 50 many inconsteient sMoTeS.
There's 5o many things the defendant 3aid,

Bt what we do khow i3 be ngver wodd allow - and
the policc announce Metrn, we nezd to get hier help, is dhe
alive, is she dead? He wonldn't respond wane get the fuck out
We need ta gal medical to her. Gei the fuck ot Dy, 50
what happens, you kiow? They're worried aboul this woman
laying on the floor. They can't go in there? Why can't they
govinthere? Then's protocod. They dan®t bave him in his
lime of sight?

They see a wornan's feet at first. Serpeamt Mewberry,
| believe peeks atound the comer, thene was estimony of thet,
and =es and Says cover mic, you know. They can't go there,
They think he's hajiing im, you know_ They testified 1o &)
the things that Y wis stying and his demeanor, and they think
they'ro baiting him_ He - they can't sée. They don't know if
there's @ weapon. They judl se¢ ¢ woman lving ina pool of
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bload on the floor,

They ot o emergency persnael in a silmtion,

& dynamtic situabion Jike thar  Sefeodant woukd allow - even
i she was alive ot tha! point, be wouldn't silow her 1 be
ereaied. He wenld not whilow them to cnter the room 1o help
ber. They had b e himn twice end drag him outof the moom:
Weli, he nays he dossn't wam 10 leave her body.

He tesiifisd - I mesm -~ Jets sme, whal alse
heppened after? Okay, ha lokd Hurcherson, you know, osce be
was i custody he was pal io the back of a peimol car — &
patrd car. He says somy, ¥, T olin' mean o b you, Jet's
g0, Iet's goy let’s do the dem yems: Somy W docsr't ot il
Somy W

The fact that you have remorse afer vou kil sameone
does not negate the lnient te kil o the time. Somry ¥, tha
dorsa't cut it He made s many gsvmoms Yor keow what, [
@n't— I'm mot sven going b g ito them because we would be
bere 2l week,

You saw the defeadnnt testil} in his taped statement,
Welt, you saw the mped staterment that Detective Wildemann —
il wit Deieclive Wiklemuann and Deteclive Kriegor (phonstic), |
believe — Kieger. You guys saw that You kinow how rieiny
differem. staimments he made and things be sid. You weme sble
1o wilch his demeanor, oid you were able, you know, to observe
[xieciive Wiklommnn and Detective Kieges with him, You aun
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Judge their credibility axt theirs during that interview. And
you guys ore godng 1o have that, and if you wiasd @, you can
wrauieh il ngpin,

He iestified today, 5o you can judge that credibilicy
of him on the Ao today, you know. Y'ou can infer, you can,
you know, the demeanor. You know, there's o oo ol Kleenex
right there. | didn't see one Klzenex lifled oot nf tust box
while he was up thers. You guys saw it You koew when e said
T et gy over J, if's — Drere's 100 mauch.

Yo kpew what's interesting, in opening stalement Mr.
Pike gave, you knonw, & hricl ppenmg where he said one siab
wigund; one: st winmd. And | find it really ironic that boday
om the stand the deferdan when reformed to alcohol, whae did
he say? One in boo aeany. One drink i5 o mamy, Well, one
sxab woursd (7 k00 many,

This is ruch miws than sceond degree murder. Secomd
degree would oniy mpply i€ defendant acted intensionaily bin
dict mol have the time o think aboul whet be was deing,

(indiscernible). Mo succezive thoughts before
stakbing Wictorin deeh  He hadn folks, The fzox show he
had plenty of time for the weighing of cholers and decided 1o
kill despitz (he pogsible consequencss. There's plenty aof
e,

{ mean, exv-coumse Smity's — gven il you balicve Lhe
deferchml’s veryion of, you know, the incidem bepween hin end
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Vicumri, be had plenty of Gene 1o think abme it The
defendent had time o premeditate. Again, member
premediiation. |€'s nat, you know, planning for days ar weeks,
Frior to the siabbing defendant had succcagive thaughts abi
what he was going to do. This is much more than votumary
mansiaughicr. Again, defandnnt had plenty of time to tink
about whal e was shour w oy, bz weigh his choices and
sonsider the conscquences, Delendant wiat the Victona dead.
s oot scllf-defenge.

We talked shoul sefi-defonse and what thal is by law.
Ity mt self-defenze. You kpow, even iFyou belleve e
defendan’s version that Victoda had the knife and came a1 him
and was the initial aggressor, vou kmow, he's bipper. Whar did
everybody say, all the neighbors? She's an ity bitty thing.
She was a litths thittg. You know, we have her driver's
lipense. She was what — weli, he 2ven edmitied, wint che's
five, four, & buck ten, as Mr. Smith said. You know, she'se
litite birty thing,.

And he oould havve psed other means,: 5o self-defense
is just mbsolutely - it - il's 50 far from Gie realm of
self-defenss. Deadly weapon: This is & eurder with wse ofa
deadly weapon. The kKidle was the s of desth, ckay.
Agcording 1o the law, T et this point that this would qualify,
even though Wallgang Puck prabably didn't conieamplae his
busches knife being used to stab somebody to death, | think
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that this certainly qualifies wider te kaw o 0 deadly weapon.
He teiked abaut his proficiency with 2 knifi.

In canclusion, afer weighing all ol the evidence —
and there's 2 bot, you puys have s task shaad of you — Sinke
is asking you o reton & verdic of guill for fest degres
murder with use of & deadly weapon. Thank you

THE COLIRT: Thank you, Ms, Gram. bis, Palm.

M5 PALM: Theak you, Tudge. Good aftemoon, bxie
and greotleren, This may be your (e 1ime dat [ get o ok
W you becasss gy you hewrd gl the beginning of Uris case, i
you come back with enythng other thag o ficst degreo munder
verdict, we're done. 1F you come back with 2 first degree
murder verdiet, then we worlkd be doing another penslry phase
after thin. 5o o after my chosing todzy, the Souee will get
another chance  They ger thar other chance tw argue sgain
because they hane the burden of prood.

ME. GRAFIAM: Ohgeetion, Judge You know, the lew
Lyl -

ME. SMITH Can we appeoech?

MS, GRAHAM: — thar we're nol —

MR SMITH: Let's spproach.

THE COLRT: Sustained Mo, overruled. Go ahesd, Ms.
Falm, vou're fine. Cio ghead.

M3, PALM. 30 theey will arguc ogain, and this witl be
it fiarus, § just wani wo address some points thar M. Grahorn
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tabd you in the — talked aboul regarding the jury
instructicns. When Mr, Pike argued Lo you, be tokt you that
youl should start your deliberations in this case with a secomd
degree munder or in other words, you'l be able to nije out
st degree mrder pretty Tast, and here's why:  [nstrection
34 1ellz you how you congider evidencs of voluntary
IRlDy o, and you can consider that evidence 10 reduce Lhe
intent - as far 2z the inte requirerncns for & murder.

A first degres premeditsad murder, ag instreciion 16
will Il you, requires — pops. It resquires dediberation.
Thar'a this right here. Deliboration's the process of
determining upoo a course of action to kill 2z & result of
thought, including wilghmig the reasond for amd against the
actinn and considertng the consmuences of he acton. A
delibermie defermminmtion. may be arrived at ina shon period of
time, il in alt cases the dewemination mos pet be fomed |n
passion or il formed in peesion, it must be camied o efier
there's been time for the passion (o subside and defiberation
o oceur. A mers unconsidered and rash impulss is no
deliberage, even IF it includes the inent to kill,

And lse, g [rst degree murder requires thal you
find premeditation. A5 faras premeditaiion is defined, the
trueh {indiscernibic) duration of time, but the extem of the
reflection. A cold, calcadated, judgnvent and decisian may be
an arrived in g short period of tme, bl a mene tneoasidesed
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and rosh impuise, even though il includes an intent to kil i
nid a defiberation, and premeditation as will flx the unlawiul
killing of murder of fhe firsl depres,

$a you can congider Mr. O'Kecfe's pxtreme
intoxieation when you'ne considering whethar the State hos
proved o you o first degree murder, and | submi 1 you they
have not 1o addition the State has the burdzn of proving,
beflore you consider any of cromes, they have the burden of
prerving beyond a rensormble dowhi the abisence of self-delnye
ard accident. They have pot done 6.

And I nise submit thar Ms. Graham has spoke a lile
bt ug T xx imylisd mralice becarse waplisd malios i this
case does not apply o o first degres munder theory. T you
wem going to find guitt under u theory of implied malice, you
have pir only go o sconnd degres mundes,

And there's another ingtruction thol might be 2
liftde ponfleang to you, gnd that is mstructon (B, L plks
aboue second degre murder. The caly par of this unstnction
that applics 1 this cese @ the firs pant, munder of the
second dogree 15 murder which 19 an undawdik killing of 2 human
being with malice aforsthought, the same thing required for
thirst degree murder, bagt without the deliberation snd
premediniion for o fre degeee mwrder.

ME. SMITH; Judge, mpy we approach?

THE CGURT: | think it okay, s argument Oo
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ahead.

MS. PALM: Thatk you,

THE COURT: Go ahcad

MS. PALM: | also wan to drovw your stention g jury
ingtruction member 17. This jury instruction fefls you thal if
el 12 ef you thinks it's o murder, but not sl 12 of you think
Ifs & lirsz degroe merder - some of you think frst, some af
you think second -- you bave Lo o with second. Vou can't po
with rst. Tt ieils you that if you think he's guilty berween
the twir deprees, tee aivsi be convicted of the kosser offense

And then if vou And tha he did not sommit a first
or second degree munder, then yos look ar menstaugier,
There's veluntary manslaughter and mvalumary mentlasghter.
Ms. Graham lelked abon the instruction for 3 volumizry
manslaughter. And wher 1 wang o draw your anenion % in the
language in hers, this middle pacagraph, the provocation
reuired For voluntery mansbaghrer ot either consist ol s
serious and highly provoking injury inflicted wpan the person
killing mufficient to excite an iresisuble passics na
reasonable person of o attempt iy the person kilked 10 commit
# seriows personal imury on the person killing, That does rot
requite o plydical injury.  An & voluntsry mansfzughicr can
resull after a passioa frorm you walk i fmd you find somcbody
skeeping with your huskand or your wite. That's the kind of
pession we're ialking abowt, I¥s an injury, but it doemn'
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Mcan it by to be g pirysical injury.

And this kas been ot of 5 kg trinl for @ one week
trigl. And sometimes s trels g0, they gt o Nale b
contentions, e | o war i sy Aight now i1 or Mr. Pile
hawve: deme aything e offend any of you, we di Rt want yoy
held that pgringt our client betauss we e proud (o be
representing Mr. O'Keefe. And 5o peass fargive us o any of
QU RSP res ions,

Brian O'Kaefz is nat proud of the choioss in his Iife
sl of tings tha he cao'l contml, You heand about e thres
prior felony convictions he hay, and thene aee instructiong
telling you baw you can us; those, and they're a lisle bit
confusing, 2o | just wand oo paind thoss out Jo o, S,
They'rs jury matructivons aumber § and 9.

Mumber § i=lls you that the frct that he's teen
comyicked of a felony may only be consideved Sor the purposc of
determining credibility, [1 does not necessanly desimy or
imnpair his credibility. Ir's one of fie circumstances you cam
vonsider. 3o tha is an instruction telling, you Bow to
conzider the crecibility of o witness Becsose Mr {'Kegle
estified, you can consider ali thyer of those convietions for
hat purpass, bal il's not evidence of his guill

Instruction 9 welks about the one convictios thal wis
kit b for the purpose of showing motive, and thai's the prior
damestic banery convietion That eowviction cam be coasdersd
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as evidemer of motive, if you (hink thas chere is motve here,

Briga h2s & severe and chronic disease with his
alcoholitm. Yom heard that from Mr. Peisano, who does the
MINDS counseling. He has sustered foe 2 long tire fram i,
|y nfluenced hix choices, and he's made some bad choices,
Anwd bie's partd the price for thase just hike he has paid the
price foy his prior erimes. He's kot loved ones, he's fost
relationships. 11's affected his jobs, dnd now bt na
criminal situatinn.

I'd ask vou 1o they abaul he whole person thst Brisn
19 becaust there's somme good about him, oo, As 2 very young
mart, |7 yeers old, he goes into the service. He served in
combmt, He's a combat veteran He wat decemmied. He did joms
good things. And then he succumbed (o this disezve, and he his
babled il every day ol bis life. iU's cost bim dearly, s
il’s 2 sirugpie that be's sccimbed 1o over wnd over,

Brat he iy entithed o the protection of the
Contilution thal he fought to defend, and that Constibution
reqiireg tha if you comvict him of 4 crime, 1 must be because
every elerrenl gl (het evime ig proved beyond a reasonable doul
foud oyl btz ue's done some bad things or you don't like him
or ym dem lilee wy or ~ thimse requrire thet yoit hold the
Stade the burden ol the proof bacause thas's wihal oo
Coostidion requires.

Bz ixld you wihe hagpened on Wovember Sth. He
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didn’t heve to. He didn't have to ke the siand. & criminal
deferdant is never mequired ko testify, and he got up there and
bz pedd wous when happeded. The State hay offered you
absolwiely ne prool U mything che ocoamed. On that
evening he and Victoria were celebrating the prospest of nm
peing back to work, and he sdmifsd 10 o th he was bookmg
for » regson to drink. He wented i have sooseifing o
Czlebrate, P wamed w drink again

And they went out and they had 2 good time, and they
wire acting ns & <ouple, and that cvening did 1ot stort out
with any inkeot 30 hem Vicloria They slaried drinking wine
at home, then they went i the Paris and they draak Gee drink
after fres drink.  That's why they were there. He doesa'l
remember who drove hosve, bt be remambers pars of i, s he
rerwenbers waliing up n the passenger seat, and the Sinte's
evidence suppuoits thit  This is State’s Exhibit CC.

IFyou note from: thet photegraph, the passenger wal
b the var & reclined.  The driver's seaf is moved up. Thene
=T even glasiey in the center consalr.

When be wakes up, they're having s Inthe bil of an
argument. She wanted to go o to cal, He wanied o kezp
dritking becausa he wanted 1o carch yp with ber, She goes
upsairs, he stays down clairs, and he slezps [of a little
buill lomges. He remembers going upstabes, He rememhers
inieg the mil. He wmembers fimmy Haichoos soming out, and
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Lt i supported by Himny Hetcheos's testimony. Jimmy heard
loud noisz, came our, aod e said Brien's standing out there.

He rememibers going i the spartment i ge the
bathrgon, Lising the bathrmom.  Victorin's in the trashes
badrecm badircoin making some noises, apparenily sl angry,
He decides ha wanis to 2mioks sop more, He goes beck oulside.
He's srmoking outsidle. And then be told you what happened when)
hee wnt inta the bedroom.,

He poes in the bedroomn, was going to hang up hit
jacker. The hights were off. She comes fying 0w of the
bathroom with the knile, starthes Bims. He uses his jacket i
ward off the kniks, 2nd thi it alsd supporiad by te evidencz.
This i Defense Exhibit W, This is his jacket laying there on
the oiher widz of the bed. The blinds are fatling dewn becuse
the jacket hit them,

B 1ells you pbaut the srugghe thar they had and how
she witd holdimg the knife. 1F you wmagine this as the sherp
blade ol the kxtife, the edge of this moler, she's jabbing the
knife at him. Hg grabs #, she grabs it out of his hand and
cuis hig boyds, Yom woukd cul vénr hands whttre his hands ot
where he aaid he grabbed o, and the evidenie supports thet.

And Dr. Schiro ld you that his hend wounds ene most
Ikely n defensve mjury. From sl the options that there
are, D, Sekiro came 1 e pd b, you the most kely
oplice i that they are consisten] with defensive injury.
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S he's grabbing ber witsts and he goo shold of both
wiists, end he's mrying to fight wAirk her, and they're moving
arcund thal oy linke area by the bed, md you saw the
pholographs. Ic's a finy arca. - They fall down on the bed, and
from the weight of his zrms, the knile gocs in, And it goes
w, and the way it goes in is the same anghe as

{indiscernible}. Lt poeey in like ihis: Or acomlly,
the sharp part s to the back. Sa she's holding i, he hias her
hand, il would go in just like thiz, sharp gan 1 the back.

It mekes sense. Amd the Stele carmal disprove it, a5 is thed
burden. They have to disprove tha,

Fe robd you that he didn't realize that the knile
wetin. He didn't reglize it went in He didn't realiz= it
wert oul All he undergiood in his drnken supor was that she
sigppeed moving and then the bed marted geding wet and he
sterts baoking for an inpary, and he doesn't know what's
heppening. He doesn't understand it And he's mowing her
argund the bed rying w hd out where i the mjary. And he
inkes the pilicwenss off, and he's trving ta hald that wp
the injury thar he does fingd, and her pants are Maody, o he's
teking them off looking for ic there & different kind of
injury, He doesn't koow what's heppened,  And be is drunk qn
ol hia mind, and we all know thar

There are & ot of insiructions on self-defense, and
this it not 8 clessie self-defenae, But thase ingiructions am
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given of the isvur of self-defense as raised. Brian's defense
is niat that he intemionally killed her in sclf-defense, which
vould be the normal scif-defense, Brian's defense is thet he
acted in seif-defense when she's coming ar him with & knife,
and that ghe wes killed in an accident durteg that
self-defense. So s not the wusual self-delense. So some of
these instroctions might be a linle confusing, but that is the
defence that we are purting forth i ihat this hagpenzd during
his pesponse to bt eack, but the stab ielf was an
secident,

What Brian tid you 12 acrualby the only thing tha
meakes serse, given all the evidence. I explains the noises
heard by tha Tolivers. And the Tolivers cannod be dight in
their descriptions of time i you want to believe the rest of
the Staw’s case bocause Jovce Wld you she ferted hearing
trises wronmd 9:00, and she know thar berause that's when her
stovies playeil And the was mnoyed, fur Rovies were playmg,
andd she coqldn’t besar them bevsise thers's iolse poing an
DStanrs,

Well, she say Cookie woke up at 10:00, wenl vwp
shortly thereafter. Cookic said e went up abos 10215, amvd
that dees nod jibe with the 211 calls. Those 911 calls are
made at 11:02, 5o what's bappening for 45 minuies? [Fyou
believe the Stake's cvidence, apparently a twe hour bealing.
I= thal what Lhery're (rying to aliege because yes, Viciona hes
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somr broses, et s you hear from D Benjzmin, she can't date
any of those bruises. They could be up (o thres weeks eld,
She docan't now,

And if you look &t the hruises sud neq the muliiple
piohures of the pame bhuaes. Some look older, Sore look
ncwer, end nooe of them look Like & hwo howr beming. MNone of
them bood fike & cne hour beating, Thay waodld have been some
sericus demage o il's constum beatmg, goisg an for ooe hour,
And Victore hsd cicrhosis snd thal afTects your bruising
shuity. And she was also in 3 drunken upor herself.

We doa't ke thoat she's not walking inbe chair,
walking ints whies, bemping inta things, thet she docsn' have
& lod of bruizes ordimanily oa ker fecl which she - whieén the
walkd ino s wall, Cérrhesis affects vour hrwiring, and vou
wopld bruise, socording 10 Lhedr own expent, spon less than
forceful contect end you would bruise easisr,

Jimemy Halcheos, wiia lived right nesd door to Brian
ind Vicloria didk't hear sy noiges moil |G {8) o'clock, and
that o's wien he heard a foud so(se outside on the rail, aod
that's when he went out, 3nd that's wher Brian was out there,
You wardd think that Jimmy Hatcheos would have hexr some kind
of mosning going oo And with Viccoria's bleeding problem, Dr.
Benjamin sid sie would bave bod ou quickdy, it wes probahly
fasc. 3he weraldi have heen up thete wosnmg for wn howar o
rwy: buport or ey iengeh of dme.
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There's no physical evidance o suprpon sther
theory, Them'sin fingerprinis Thero's nothing. There's no
wimesses, The Sule has alleged an snernpt — or death by
inlenticml fabbing, wnd that's what they have to prove, and
they have nof dope 1. They want wanoed o show you thet Brign
had a motive to kill ¥ictoria by calling Cheryl Marriy to
lestify. And ! want you 10 consiter instruction 7 when you're
thinking aboul Cheryl Martis' testimony,

Are] tha Lafls yon thit yiu cam weigh her credibiliy
based upoq, among cther things, her relariopship 1o the
partics, her motives, her fealings. Asd il you think the's
lied about inything, then you can thegw ol bt colire
irstimany, And | submit to oo that she bed s ookive W Jic.

Cheryl Moris was & weman savwre. Brizn hurt hoy, an
she had & right to be angry. s he's tot disputing that. He
was ot 2 good guy, He cheseed o ber, b Lisd w her. He ket
her put @ car in his same. That's 8 shamefial thing, bul thet
does not make him guilty of munder.

Bt Cheryl Morris is unbelievably upset, wd after
she hears about Yictonis's death, she poes to the policz. They
don'l geto her. She goes to theny She ealls them. She sy
| wan to talk o you. She esified at the preliminey
hearing, and ther we hear her testimony yestarday ar trial, snd
she's telfing = story whowt how when she went 3o visil Beinn,
he mede some Satemnems 10 her shout whal occormed, and it's
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oot anything he remembers ever tzlling her about the caor, and
I'm ot sere why she would say it

| mean, she's saying thar Vicioris was trying o sab
hirn, xod then he didn't remember something.  And maybe <he
thinks thal helps bim mw, Maybe she's fesling guiliy abour
saying the thingy befors teal he bad said he warted o kil
¥ictoria | don't know why she did %, bt it doesn't make
setsts, and Brinn never todd her those things, and ! think thet
her bestimanny cap be diseredied.

She alser inld yorus thar Prign peefemed Yictona over
ker because Victoria svag submissive, Well, she also said thot
¥icioria called her five umses wanimg 1o tabk abwt how she
wants to be with Brian snd why does Chery| wat to b Brian or
whatever the conversation was. But she's yelling m her, {
don't think thai's submissive. A womem whe is calling the
girlmiend of her formier boyfriend aod y&iling o beris not
sl isgive WomAn,

Brinn boved Victoria and Viclorie koved Brian.  And
in their sad wirld, these bwo fragile and damaged people Found
sach thér, and they loved zach other. And when they pot back
tygether, they did it — Brian did il knowing be was risk his
Twealey becagse of her Hepatiis C. She did it waniing to be
with hizn. And they were looking forward 0 & fuhure ogether,
They made plans Far the fumure, They stan the living
together. He wok ber to meet his union friends. Y ou heard
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from M1 DeSalvin, She benk 1o his MINDS counseling with ham.
He 10k ber to see his young deughters. Thar's not something
yoid der b you're plannimg to kil] somebody of iF you want e

kil senchody o you hale semebody, These bwe people loved
&ach other,

Even the Siate’s witness, Jimmy Haecheos, their next
door neighbor, said that they were a boving and affectionate
cougple, Thae's what he save the whobe Ume that they werne
{iving togelher for tha vwo montha, You saw photagrephs of
Ureir linke appriment, Defenge Exhibit M. This place was e
home. That apartment was nice, 1L was o home for these b
people, and thar's where they wene planning their funee
Ligether.

And whal was Brian saving when Cookie and Todd went
in that spartment? He was rying lo mck herup, e was
saying bsby, don't do this io me. Baby, wake up. Wake up, He
wsnt espongive i them,  He was Tocused on er, He wants
her 10 gL up. He doesnt bovwow what's the matier. Heisina
drunken ibg.

Should he have called for heip? Of course. But he
told you why he didet. He didnl Ionipht beave Victnria, And
if thig was an mirntional thing, don you think fe would kave
demie it In & ey to cover it ap? That be woulkd hewe hid some
tvidenct or ried 1o ke o7 He woen'l lemving Yicioeia oo
makher what bocawse be loved Yicitrin
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Mothing makes scnee ahout biy rexction other than
that he was in & drunkes stupor, a0 aloohobic hare ad o
stverely altersd e, Mothing takes sense ahoul it Its
ad hoow a nermial person ecis. And ax fer s evidence of his
drnieennexs, we were beadicagped in ghowing vou how severe his
dronkenness wit becine dstectivid ~

MR SMITH: Ohjection, Tudge. IV's impraper — |
thirtk she's going to make A impropeT argument,

MS. PALM: I'm goig to iy Lhey did't obiain hs
blood or breath.

THE COURT: Al right

M5 PALM: Because they did not obiain his blood of
breath samphe, They could have ' Iv would have boen easy, 11
wis mvaikable, ‘They knew how intoxicssed he was, and they
didnt’s o & Sewrge Schiro told you thag that's g usefid md
accepted praciice in o8 invesiigarion much a4 this,

Berauae we Jdon’t hive i, we ol give You i
quantitalive unatysic, We can't give vou s number. W can'
ever tell yoa whal his slcohel level was st Bul you can see
Tronm the vaden yenarself Five hours Inter when they'ne daimg, the
petis renb, e st o't sund ap menight He's st tha
intaticated,

We bhad 2 It of the Skme’s witnesses eome in here
md deny tha they noiced any sympuoms of imoxication end,
yird koow, meybe oot of thom madiol a linkc doobol, bo
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I { violence or aggression. Also, where relevant to expose a State's witness's incompetence to
testify, including defects in memary and perception, extrinsic evidence showing Victoria's prior
| acts of violence is admissible. See Lobato v. State, 120 Nev, 512, 96 P.3d 765 (2004)
(holding that impeachment by extrinsic evidence is appropriate where attacking a witness's
competenceto testify, i.e., attacking defects in perception, memory, communication and ability
to understand).

USION
Based upon the foregeing, Defendant Brian O'Keefe respectfully requests that this

W@ - v th B W

ot
=

Honcrable Court aliow him to present evidence showing his opinion that alieged victim

bt
=

12 | Victoria Whitmarsh had temper probiems and could be aggressive or violent, especially when

13 || en drugs or alcohol, as well as specific acts of viclence known by him, inciuding her
14 | brandishing of a knife at him two days eariier, her cutting and self-mutilation and other suicide
05
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VS,
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BRIAN O'KEEFE Time of Hearing:n/a

Defendant )}

DEFENDANT'S PROPOSED JURY INSTRUCTIONS
COMES NOW the Defendant herein. BRIAN O'KEEFE, by and through

his attorneys, DAVID M. SCHIECK, Special Public Defender, RANDALL PIKE,
ang PATRICIA PALM, Depuly Special Public Defenders, and submit the

following as the Defendant's Proposed special Jury Instructions in this case
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1

2 INSTRUCTION NO.
3 A finding of guilt as to any crime may not be based on circumstantial
4 evidence unless the proved circumstances are not only (1) consistent with
5the theory that the defendant is guilty of the crime, but (2) cannot be
6 reconciled with any ather rational conclusion.

7 Further, each fact which is essential to complete a set of
8 circumstances necessary to establish the defendant's guilt must be proved
9 beyond a reasonable doubt, In other words, before an inference essential
1¢to establish guilt may be found to have been proved beyond a reasonable
11 doubt, each fact or circumstance on which the inference necessarily rests
12 must be proved beyond a reasonable daubt,

13 Also, if the circumstantial evidence [as to any particular count]
14 permits two reasonable interpretations, one of which points o the
15 defendant’s and the other to his innocence, you must adopt that
16 interpretation that points to the defendant's innocence, and reject that
17 interpretation that points to his guit.

i8 i, on the other hand, one interpretation of this evidence appears to
19 you to be reasonable and the other interpretation to be unreasonable, You

20 must accept the reasonable interpretation and reject the unreasonable.
2

22
23
24
25
268

27 CALJIC 2.01 Sufficiency of Circumstantial Evidence
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INSTRUCTION NO._

If the evidence in this case is subject to two constructions of interpretations, each
3
f{;f which appears to you ic be reasonable, and one of which points to the guilt of the

gefendant, and the other to innocence, it is your duty, to adopt the interpretation which
@il admit of the defendant's innocence, and reject that which points to guiit.
7 You will notice the rule applies only when both of the two possible opposing

Er..i‘fi.'.rrn-:h.atsi1:l:1s appear to you to be reasonable. |f, on the other hand, ene of the possible

9

: Sanclusicns should appear to you to be reasonable and the other t¢ be unreasonabie, it

iTmuh:I be your duty to adhere to the reasonable deduction and to reject the
|snreasonable, bearing in mind, however, even if the reasonable deduction paints (o
| defendant’s guilt, the entire proof must be beyond a reasonable doubt tc support 2
1$erdict of guilty.

15

16

1)

18
19 In Crang v, State 88 Nev. 684 687; 504 P.2d 12 (1972), the court said it was

ZBarmissible to give this instruction when the evidence is circumstantial. See Bails v,

)
*State, 02 Nev. 95, 67, 545 P.I2d 1155 {1976) and cases cited therein.
22

23
24
25
26
27
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INSTRUCTION NO.
You are instructed that at the time of the events contained herein, the

Defendant, Brian O'Keefe is irrebuttably presumed to have been intoxicated.

Sanborn v._State, 107 Nev, 399, 812 P.2d 1279 (1891).
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Instruction No. _
NON-FLIGHT AFTER CRIME
The non-{light of & person from Lbe tocation immedialely after the commission of & crime is
rot sufficient in itself to establish his inmocence , but js a fact which, if proved, may be considered by
yau in the light of ail other proved facts in deciding whether a defendant is innocent of nol guilty.

The weight 10 which this eircumstance is entitled is a matter for vou 1o decide.
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! INSTRUCTION NO. __
2
i Malice aforethought means the intentional doing of a wronghia ol without legal cuuse
4 or excuse or what the law considers W be adequete provocation. ‘The eondition ol mind
3 described as malice aforcthought may arise {rém anger, hatred, revenge, or from particular ill
8 will, spite or grudge toward the person killed. It may also arise from any wnjustifighle or
{ unlawful motive or purpoye 1o injure another, proceeding from a heart fatslly I:I-l.':l‘ll on mischief
? or with reckless disregard of consequencey and social duty. Malice aforethought does not imply
d deliberation or the lapse of any considerabie time between the malkious intention to injury
N another and the actual execution of the intent but denotes an unfawful purpnsc und design os
H opposcd ¢o accident urd mischance.
¥4
13
14
15
ol
17
18
19
0
21
22
3
24
25
26
l 211
28
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INSTRUCTION NO.

The killing of another person in seif-defense is justified and not unlawfil when the

person who does the kiiling actually and reasonably believes:

1y That there is imminenl danger that the assailant will either Kill him or cause

him great bodily injury; and

2) That it 15 absciutely necessa under the circumstances for him to use in seif~

defense force or means that might cause the death of the other person, for the
.

purpose of avoiding death or great bodily injury to himself,

o,

n0378




| INGTRUCTION NO.

2 BEMEFIT OF DOUBT (MANSLAUGHTER}

3 If you are satisfied beyond a reasonable doubt that the killing was unlawful, but you
4 have a reascnable doubt whether the crime is murder or manslaughter, you must give the
5 defendant the benefit of such doubt and find it to be manslaughter rather than murder.
L
7
8
9

10

11

12

13

14

15

16

17

18

18

26
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26
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INSTRUCTION NO.
MURDER AND VOLUNTARY MANSLAUGHTER DISTINGUISHED

The distinction betwaen murder and voluntary manslaughter is that murder requires
malice while voluntary mansiaughter does not,

When the act causing the death, though unlawful, is dore upon a sudden heat of
passion caused by a provocation apparently sufficient to make the passion irresistible, the
offense is voluntary mansiaughter. In such a case (even if an intent to kill exists) the law is
that malice, which is an essential element of murder, is absent.

To establish that a killing is murder and not voluntary manslaughter, the burden is on
the state to prove beyond a reasonable doubt each of the elements of murder and that the

act which caused the death was not done in a heat of passion as defined in these

instructions. \ \._Q‘N

Roberts v. Stata, 102 Nev. 170, 717 P.2d 1115 (1986). OJ;\;;K
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MANSLAUGHTER - LESSOR INCLUDED - BENEFIT OF THE DOUBT®

fa—

2 [f you find the State has established that the defendant has committed murder you shall select
3  the appropoate depgree of murder as your verdict. The crime of murder may include the crime of
4 voluntary or involuntary manslaughter. You may find the defendam guilty ol voluntary or
. involuntary manslaughter if:
2 1. Some of you are not convinced beyond a reasonable doubt that the defendant is
g guilty of murder of either the first or second degree, and
9 2. All rwelve of you are convinced beyond a reasonable doubt the defendant is
10 gty of the erime of voluntary or involuntary manslaughter.

i If you are satisfled beyond a reasonable doubt that the killing was unlawiul, bul you have a
:j reasonable doubl whether the crime is murder or voluntary or inveluntary mansiaughter, you musi
14 give the defendant the benefit of that doubt and return a verdict voluntary or involuntary
15 manslaughter whichever is appropriate based on the facts of this case.

16

17

18

19

20

2]

22

23

24

25

26

27

YR % pishp v, Stare, 82 Nev. 183, 414 P.2d 552 {1966).
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INSTRUCTION NO.

A person is entitled to use self-defense even though the danger to life or

personal security may not have been real, if a person in the circumstances and from

the viewpoint of the defendant would reasonably have believed that he was in

imminent danger of death or great bodily harm.

Pineda v. State, 120 Nev, 204, 88 P.3d B27 (2004).
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INSTRUCTION NO.
Good character, when considered in connection with other evidence in the case, may

generate a reasonable doubt sufficient to justify you in acquitting the defendant.

n00313
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SPECIAL PUBLIC D ER

Nevada Bar No, 0824 MAR 2 0 2009

Randall H. Pike ey g

Assistant Special Public Defender m&w

MNevada Bar No. 1940

Patricia Palm

Deputy Spesial Public Defender gy RISTEN BROWN

Nevada Bar No. 6009 DEPUTY

330 South Third Street, 8% Floor
Las Vegas, NV §9155-2316
(702) 455-6265

(702) 455-6273 fax

pi £lark.nv.us
paimpaf@co.clark nv.us
Antomeys for O'Keefe

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA, ) CASE NO. C250630¢
Plaintiff, ; DEPT. NO. XVII

VE. ;

BRIAN O"KEEFE, J;
Defendant. 3::_

DEFENDANT’S SUPP NTAL PROPOSED JURY INSTRUCTIO
SEE ATTACHED. "

DATED this/X ~__ day of March, 2008.

SPECIAL PUBLIC DEFENDER
DAVID M. SCHIECK

i A

RANDY H. PIKE
PATRICIA A PALM
330 South Third Sueet, Ste 800
Las Vegas, NV 89155-2316
(702) 455-6265
Attorneys for Defendant
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INSTRUCTION NO.

The State and police officers were required to provide the defendant’s counse!
with a “Use of Force Repont” prior to trial. You zre instructed that this report was not
provided to the defendant’s counsel prior to trial and that a detective made a false
allegation about the existence of this ‘I'Epﬂl't. You are further instructed that the
intentional withholding of favorable evidence by the State and or police officers is an
indication of the weakness of the State’s case. You must consider the actions of the
State and police officer in withholding this evidence in determining whether the State

has met its burden of proving the charge against the defendant.
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DAVID M. SCHIECK
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DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA, } CASE NO. C250630
} DEPT. NO. X\l
Plaintiff, }
L 3
BRIAN O'KEEFE #1447732 i
Defendant g

DEFENDANT'S MOTION TO SETTLE RECORD

Date of Hearing:
Time of Hearing:

COMES NOW the Defendant herein, BRIAN O'KEEFE, by and through his.
attorneys, DAVID M. SCHIECK, Special Public Defender, RANDALL PIKE, Assistant
Special Public Defender, and PATRICIA PALM, Deputy Special Public Defencter, and

hereby move to settle the record as to misceilaneous objections and other matters

occcurring at the trial of this case,

This Motion is made and based upon the attached Declarations of Patricia Paim and

JoNell Thomas, counsel for O'Keefe, and any argument to be had at the time of the

1

AL

LILANE N




1 | hearing,
NOTICE OF MOTION
TO: State of Nevada, Plaintiff, and
TO: District Attorney’s Office, Attorney for Plaintiff:
5 YOU WILL PLEASE TAKE NOTICE that the undersigned will bring on the above
and foregoing MOTION on for hearing on the E day of _M 2009 at the hour of

Ja ol R

8:00 a.m., in Department No. XVII of the above-entitled Court, or as soon thereafter as
counsel may be heard.

L7 I - - B B =

PCINTS AND AUTHORITIES
10 b The trial in this matter was held from March 16, through March 20, 2009. During the

11 || trial, the parties addressed several objections and other matters at the bench. Jury

12 |t Instruction settling was done in chambers. Because of the guick pace of trial and the many
13 | off the record discussions, it was necessary to attempt to make a sufficient record during

t4 | breaks in order to preserve issues. Counsal for O'Keefe fears that not all matters were

15 | sufficiently addressed on the record during the final two days of trial. Accordingly, counsel

16 | makes this motion in order to ensure that a proper and complete recard will be available for
L7 || any appeal or post-conviction proceedings in this matter.

18 CONCLUSION

19 It is respectfully requested that the Court address these matters at a hearing in

20 |} order to settle the record as to the same.

2l DATED this ali ' day of March 2009.

Respectfully Submittad:
23 DAVID M. SCHIECK
SPECIAL PUBLIC DEFENDER

24
25
26 '
n . Pike "’
27 Patricia Palm
52 Attorneys for O'Keefe
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F PATRICIA PALM, ESQ.

Pursuant to NRS 53.045, PATRICIA PALM, being first duly swom according to law,
deposes and states as follows:

1. Thatiam an attorney duly licensed to practice law in the State of Nevada and a
deputy with the Clark County Special Public Defender,

2. That | represent Brian O'Keele in the instant matter, atong with my co-counsel,
Assistant Special Public Defender, Randall H. Pike.

3. Thatl, aleng with Randaii Pike, served as Brian Q'Keefe's counsel during the
trial beginning on March 16, 2009.

4. During trial, several matters, including objections, were heard at the bench, and
defense counsel is unsure whether the following matter was adequately preserved in the
rgcord, due to the difficulties in having {0 review objections and rulings during breaks in
erder to make a record.

5. During its case, the defense called Detective Clifford Mogg, who is a homicide
detective with LVMPD and works with the detectives handiing the Q'Keefe investigation.
Upan objection, after his preliminary testimony, the parties approached the hench. The
State objected to Detective Mogg's expected testimony on grounds that he had no
knowledge of or participation in the O'Keefe investigation and the evidence was coliateral.
The defense made a proffer, stating that Detective Mogg woukd testify that he investigated
a homicide in the State v. Franco-Ordonez case, a homicide case from April of 2007, and
ke arranged for a breath test to be administered to test the breath aicohal level of a murder
suspect who claimed to be intoxicated. He would {estify regarding whether homicide
detectives are trained on whether to obtain breath or blocd tests t¢ document alcohol
intoxication, how the test was arranged and the means available for obtaining such a test.
The defanse argued that the testimony was relevant to attack the good faith of the police
investigation in O'Keefe's case, since no test was offered or obtained in O'Keefe's case,
and Detective Widemann had testified that he never heard of such a test being given in a
murder investigation. Therefore, because Detective Mogg's testimony supported the

3
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defense theory that the State had not fairly invesitigaled the case and was minimizing the
evidence of O'Keefe's intoxication, and that the State's motive was e convict O'Keefe by
ohstructing the ability of the defense o show evidence of intoxication, it was not coliateral
evidence under Lobato v, State, 120 Nev. 512, 96 P.3d 765 {(2004}. The Court ruled that
the proffered testimony was irrelevant and collateral evidence, and defense counsel would
net be able to inquire on the subject whether such tests had been done in other cases
handled by Metro's Homicide Division or training regarding the same. After no more
questicns fram either party, Detective Mogg was excused.

€. The parties settled jury instructions in chambers. At the time, defanse counsel
objected to the State's proposed instruction defining second degree murder, citing
Jennings v. State, 116 Nev. 438, 998 P.2d 557 (2000}, and argued they had no notice of a
second degree felony murder thecry and the second paragraph of the State's instruction
set forth a felony murder theory. The Court determined that the State's proposed
instruction defining second degrae felony murder in paragraph #2 wouid not be given
because no such theory had been alleged in the instant case. After the parties retumed,
made a record of abjections, the Court passed out the final instructions just before
instructing the jury. When the Court got to the instruction (#18) defining "Murder of the
Second Degree”, the parties approached the bench, and the Court noted that it understocd
the jury was not going to be instructed on second degree felony murder. Defense counsel
agreed with this understanding, and expressed that the instruction should not be given with
the second paragraph. Counsel for the State argued that they simpiy would not argue the
theory to the jury. Defense counsel argued that this soiution was rot satisfaclory because
the jury might still understand that they couid find the theory from the Court’s instruction.
The Court overruled defense counsel's cbiection and determined to give the instruction as

00320




1 | written, with the State's agreement not to argue a second degree felony murder theory.
| declare under penalty of perjury that the foregoing is true and correct.
DATED this 24 %% of March, 2000

RICIA
DEPUTY SPEC. PUBLIC DEFENDER
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E TION OF JONELL TH S, E

Pursuant to NRS 53.045, JONELL THOMAS, being first duly sworn acecording to
law, deposes and slates as follows:

1. That I am an attorney duly licensed to practice law in the State of Nevada and a
deputy with the Clark County Spegial Public Defender.

2. That ! assisted Patricia Palm and Randall Pike in representing Brian O'Kesfe in
the instant matter,

3. That the parties settled jury instructions in chambers. At the time, defense
counsel objected to the State's propesed instruction defining secend degree murder, citing
Jennings v. State, 116 Nev. 488, 898 P.2d 557 {2000), and argued they had no notice of a
second degree felony murder theory and the second paragraph of the Staie's instruction
set forth a feicny murder theory. The Court determined that the State’s proposed
instruction defining second degree felony murder in paragraph #2 would not be given
because no such theory had been alleged in the instant case.

| declare under penalty of perjury that the foregoing is true and correct,

DATED this day of March, 2009
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1| Roc FILED

DAVID M. SCHIECK,
2 SPECIAL PUBLIC DEFENDER
Nevada Bar No. 0824 Har 20§ 10 8K 05

3§ Randall H, Pike
Assistant Special Public Defender é’/( -
4 || Nevada Bar No. 1840
Patricia Palm CLERK OF THE COURT
5 | Deputy Special Public Defender
Nevada Bar No. 6009
6 § 330 South Third Street, Suite 800
Las Vegas, NV 89155-2316
7 i‘?m 4556265
702) 4558273 fax
8 || rpike@co.clark.nv.us
paimpa@co.clark.nv.us
9 || Attorneys for O'Keefe

10
11 DISTRICT COURT
12 CLARK COUNTY, NEVADA
P THE STATE OF NEVADA, CASE NO. C250630
14 ; DEPT. NG. XM
150 ve. Plaintiff, }
16 || BRIAN O'KEEFE #1447732
17 Defendant i
18
19 RECEIPT OF COPY
20 REGEIPT of a capy of the Motion to Settle Record is hereby acknowledged this,iq'
21 (| day of March, 2005.
22 H
23
Z4
*1 mEceweD
. MAR 2 4 2003
27 mﬁ'ﬁm
28
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SPECIAL PUBLIC D Tt
LIC DEFENDER -

Nevada Bar Mo, 0824 F‘ LE D
Eandall H,SF-‘ikE o fon g

ssistant Special Public Defender d
Nevada Bar No, 1940 Mar o 12 o8 PH 0
Ealricia SPalrn

epu ecial Public Defender é/ f—
Nevada Bar No. B0O0S CZET“//
330 South Third Street, Suite 800 CLERK OF THE £OURT
Las Vegas, NV 89155-2316
(702) 4556265
(702) 455-6273 fax
rpike@co.clark.nv.us
palmpa@co.clark.nv.us
Attormeys for O'Keefe

DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA, CASE NQ, C250630
DEPT. NO. XVI|
Plaintiff,
VS,
BRIAN O'KEEFE #1447732,

Defendant

LETTERS IN AID OF SENTENCING

Date of Hearing: 5/5/2009
Time of Hearning:8:00 am.

SEE ATTACHED.
Dated: May 4, 2006

——r - 7

PATRICIA PALM
330 8. Third 5t. Ste. BOO
Las Vegas, NV 89155
{702) 455-6265
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5 -~ Thomas &, O'Keefe ir.
6675 South Cr.57
Alvada, Ohic 44802

April 26, 20013

To: Honorable Michaa| P. Viflani Judge af
Etghth fodicial District Court
Regional Juslice Center
200 Lewis Avenue
Las Vegas, NV EQ155

Diear Judge Villam,

| am lha gider brothar of defendant, Brian K. {'Keafe. | am submithng Lhig letter to you on Brian's bahalf, First!
would like 1o mention that | rave read about your impressive credentisls posied on lasvegascouris.org. Wilh your long
tarm wark of knowledge and experlence, | will respact your decislens and can only hope that they will ba falr, | recognize
that you have a Bachelor's degres in Psychology as well 83 o Minor In Sociclogy oaly to mention the least.  With that
valuable knowledge i3 mevilablie that you recognize Brizn's mental dispostion,

For all of my young years growing up with my sibiings | have always known Brian to be a sweet loving, and giving
person. When Brian reached the age o young adulthcod he jenad our armed forces as active dity in war. He wowki
never lalk o me about what he had o do in the war but | knew he was disturtiest and a very diffarant person when he
returned home, Your Honor, this is where his Ife began a downhil! spira! that had tken him down 1o where he s now. He
bagan selt medication to cover his pain bul it only became an addiction. Malters worsened when our family lost cur oidest
sibling, our belovad brother Ricky. A lot of pain we all suffered when we oS! him. Rick wag twenty nine years old.

Brian continued to endure marg misfortune, this tma from his first wite of thres children. He Rerally cried a8 he moid
me ke found condoms and large amounts of cash m the pockets from garment whie cleaning their Closet. | Coutd not
imag|ne the pain ths brought yet he continued 12 cover up his pain and growing depression with el medication. For
years ha lived this life suffaring while in real reea of prafessional help he could nol reach on his own, He is (o5t i @ wand
of denial. Your Honaor, | feel | auld be the avenua he messed when ha begged me asking i he could move to my home
snd slart a rew chapler for a bettar way of Iife. | was afraid | did not have what ha really meeded and tusimed him away. {
am so sad 2nd wished now | did somathing for him. | love my brother 2nd wil work al anything to help him in this serious
time of need. He wid me how much he loved Victorla and | know in my heart he did notintend to hurt this gid, Therefore | I
don't fesl it would ba fair to lock him up and toss the key when cbyiously we can all see that professional help is what he
neqds. With alt of what be has been through, he now has to deal with more. pain from:this terrible accident,

Your Honor 1 #m asking you to please be leniend and get him the balp he needs and nol extensiva grison years he

dossn’t need. Your Henor. In beball of my lgving brother | hope that your vaiuable knowledge and power can lead us in

iha righl direction of healing This soldier put hls life In danger 1o profect curs. Why cent we do what is needed to help his,
This ran row has o carry the worst pain yet,

Fossibly you can consider who Baan is and understand the devastation ha mus! be feeling in this nighMmare of realily

Thank you for time Judge Michaet Vikani and { pray for Vietoria as well as Brian.

o ok A

Thomas O'Reals Jr,

Feb &, 1958
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DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintiff,
CASE NQ. 250630
-¥e~
DEPT. NO. XVil
BRIAN KERRY OKEEFE
#1447732
Defendant.
JUDGMENT OF CONVICTION

(JURY TRIAL)

The Defendant previousty entered a plea of not guilty to the crime of MURDER
WITH USE OF A DEADLY WEAPON (OPEN MURDER) (Category A Felony}in
violation of NRS 200.010, 200.030, 193.165; and the matter having been tried before a
jury and the Defendant having been found guilty of the crime of SECOND DEGREE
MURDER WITH USE OF A DEADLY WEAPON {Category A Felony) in violation of NRS
200,010, 200.030, 193.165; thereafter, on the 5 day of May, 2009, the Defendant was
present in court for sentencing with his counsel RANDALL PIKE, Special Deputy Public
Defender and PATRICIA PALM, Special Deputy Public Defender, and good cause

appearing,

b
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THE DEFENDANT IS HEREBY ADJUDGED guilty of said crime as set forth in
the jury's verdict and, in addition to the $25.00 Administrative Assessment Fee, $150.00
DNA Analysis Fee including testing to determine genetic markers, the Defendant is
SENTENGED as follows: TO A MAXIMUM of TWENTY-FIVE (25) YEARS with 2
MINIMUM parole efigibility of TEN (10) YEARS plus 2 CONSECUTIVE term of TWO
HUNDRED FORTY {249) MONTHS MAXIMUM with & MINIMUM parole eligibility of
NINETY-SIX (96} MONTHS for the Use of a Deadly Weapon in the Nevada Department
of Comections (NDC), with ONE HUNDRED EIGHTY-ONE (181) DAYS credit for time

served,

DATED this DY day of May, 2008,

y MICHAEL VILLANI

DISTRICT JUDGE r_p
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9 DISTRICT COURT
14 CLARK COUNTY, NEVADA
11 wEE
12 } THE STATE OF NEVADA, CASE NO. C 250630
DEPT. NO, XV
13 PiaintifF,
14| vs.
t5 | BRIAN KERRY O’KEEFE,
16 Defendant.
L7
REQIUEST FOR ROUGH DRAFT TRANSCRIPT
18
TO: MICHELLE RAMSEY, Court Reporter, Department 17:
e
5 Defendant, BRIAN ROSE, by and through his attomey, DAVID M. SCHIECK, Special
h
51 Public Defender, and JONELL THOMAS, Deputy Special Public Defender, requests preparation
55 of a rough draR transcript of certain portions of the proceedings before the district court, as
follows:
&2 23 .
= = g " Date or dates of proceeding;
L= - % o DATE Proceeding Reporter/Recorder
= Lo
A e = 1/202009 Entry of Plea/Trial Setting Michelie Ramsey
= M 26| 21072009 All Pending Motions Michelle Ramsey
g = o 316720098 A3l Pending Motions Michelle Ramsey
27 || 3/16/2009 Al Pending Motions Michelie Ramsey
12002 Trial by Jury Michelle Ramsey
28 § 3/1812009 Trial by Jury Michelle Ramsev
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TrECLAL PURLH
DEFENTIFR

CLARK COUNTY
HE¥ARA

1

2 | 472009 Deft’s
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10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
23
26
27
28

3/19/2009  Trial by Jury Michelle Ramsey
3720/2009  Toal b{diury Michelle Ramsey

otion to Settle Record Michelle Ramsey
54572009 Sentencing Michelle Ramsey

Portions of the transcript requested: All proceedings of all hearings, including vair
dire, opening statements and closing statements.

This notice requests a transcript of only those portions of the district court proceedings
which counsel reasonably and in good faith believes are necessary to determmine whether
appellate issues are present. Voir dire examination of jurors, opening statements and closing
[| arguments of trial counsel, and the reading of jury instructions shail not be transcribed unless
specifically requested above.

I recognize that | must personally serve a copy of this form on the above named court

reporter and opposing counsel.

That the above named court reporter shatl have twenty {20} days from the date of filing
the Notice of Appeal, to prepare an original plus three copies at State expense &nd file in the
district coust clerk the original rough draft transcript{s) requested herein.

Further, pursuant to NRAP 3C(d)}3Xiii), the court reporter shall also deliver copies
u of the rough draft transcript to the Supreme Court clerk, to appelant’s counsel aad
respondent counsel no more than twenty(20)days aRer the date of the appellant's request.

Dated this &w\ﬁay of May, 2009

DAVID M. SCHIECK

330 B. THIRD ST., SYE. 800
LAS'VEGAS, NEV £9155-2316
(702) 455-6265

: 100330
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1 CERTIFICATE OF MAILING
2 The undersigned does hereby certify that on the L] _day of May, 2009, I deposited in the
3 | United States Post Office at Las Vegas, Nevada, a copy of the Request for Rough Draft
4 || Transcript, pestage prepaid, addressed 1o the following:
5 District Attommey's Office
200 Lewis Ave., Ste, 800
6 Las Vegas NV 89155
7 Mevada Attorney General
|| 100 N. Carson
8 Carson City, NV 897014717
3 Michelle Ramsey, Court Reporter/Recorder
b District Court Departiment !
10 200 Lewis Ave.
Las Vegas NV 89153
11
12 “
13
14§ An emgl of Tae Special Fublic
er's Office
15
|
16
17
‘|
19
|
21
22
23
24
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27
28
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2| SPECIAL PUBLIC DEFENDER Fii E
Nevada Bar #0824 D

3 | JONELL THOMAS

DEPUTY SPECIAL PUBLIC DEFENDER Har 21

4 | Nevada Bar #4771 Lugp H0g
330 South Third Street, Ste. 800 ‘

5 || Las Vepas, Nevada 89155-2316 R, e
6

;
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9

702) 435-6265 R
b 4556475 TR g

thomasinf@ico.clark.ov.us TTURT
Attommeys f[or Detendant

DISTRICT COURT
10 CLARK COUNTY, NEVADA

“. Wk

12 [| THE STATE QF NEVADA, CASE NO. C 250630
DEPT. NG. XVII
13 Plainift,

14 || vs.
15| BRIAN KERRY O'KEEFE,

16 Defendant.
17
NOTICE OF APPEAL
18
DATE: N/A
14 TIME: N/A

20| TO: THE STATE OF NEVADA, Plaintill;
21| TO: Clark County District Astorney, Plaintiff’s attomey,; and

22| TO: DEPARTMENT XVII OF THE EIGHTH JUDICIAL DISTRICT COURT
OF THE STATE OF NEVADA, IN AND FOR THE COUNTY OF CLARK:

NOTICE is hereby giventhat Brian Kerry O'Keefe, appeals to the Nevada Supreme Court

BO0Z 1% AVH
|
n

LHNOD 2 40¥EY

SFECIAL FUBLAC
DEFENDER

MEVADA

10332




from the judgement of conviction and sentence entered against said Defendant on the 8™ day
of May, 2009.
DATED this Qf'&;; of May, 2009.

LAS WEGAS, NEVADA 8¢
(702)455-6265

ER F |

The undersigned does hereby certify that on the H day of May, 2009, [ deposited in the
United States Post Oifice at Las Vegas, Nevada, a copy of the Notice of Appeal, postage
prepaid, addressed 1o the following:

District Attorney's Office

200 Lewis Ave., Ste. 300

Las Vegas NV 89155

Nevada Attomey General

100 N. Carson

Carson City, NV 89701-4717

Brian O'Keefe, No. 1447732

Clark County Detention Center

330 8. Casino Center Blvd.
Las Vegas NV 89101

A s

An em ee of THe Special Public
@ndm"s Qffice

2 n00333




E 24 4. All parties involved in this appeal (the ose of et al. to denote parties is
g % gzs prohibited): Brian O'Keefe, Appellant; The State of Nevada, Respondent.
i—f: i :: 26 5 Name, law firm, address, and telephone number of all counsel
bl 2
§ it Z7
I I8
SPECIAL PR
DEFENDEN
CLARK COUNTY

¥ ® ORiGINAl  ®

/
DAVID M. SCHIECK F‘ l S i
2| SPECIAL PUBLIC DEFENDER LED
Nevada Bar #0824 *
3 | JONELL THOMAS Kar 2
DEPUTY SPECIAL PUBLIC DEFENDER ar (| [ 4q Py
4 | Nevada Bar #4771 09
330 South Third Street, Ste, 800 Z ’ .
51 Las Vegas, Mevada 89155-2316 Talt v e
gﬂz} 435-6265 T
6| Fax: 455-6273 < CURY
lhomasjg@gg.clarg Ev,us
7|} Attomeys for Defendant
8
9 DISTRICT COURT
10 CLARK COUNTY, NEVADA
1t LE
12 § THE STATE OF NEVADA, CASE NQ. C 250630
DEPT. NO. XVII
13 Plaimtiff,
14§ v,
15| BRIAN KERRY O’KEEFE,
6 Defendant,
i7
18 CASE APPEAL STATEMENT
19 1. Appellant filing this case appeal statement: BRIAN KERRY O'KEEFE
20 2, Judge issuing the decision, judgment, or order appeated from: MICHAEL
21 | VILLANI
22 3. All parties to the proceedings in the district court (the use of et al. To denote

23 | parties is prohibited): State of Nevada, Plaintiff; Brian O'Keefe, Defendant

100334
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1 | on appeal znd party or parties whom they represent:

2 { DAVID M. SCHIECK DAVID ROGER
Clark County, Nevada Clark County, Nevada
31 Special Public Defender District Attomney
3§G S. Third St., Ste. 8GO Las Vegas, Nevada 89155
4 | Las Vegas, Nevada 89155
3 || Counsel for Appellant CATHERINE CORTEZ-MASTO
Attorney General
6 100 North Carson Street
Carsen Cilﬂi, Nevada 89701-4717
7 (702) 687-3538
3 {Zounsel for Respondent
9
| 6. Whether appellant was represented by appointed or retained counsel in the
10

I] district court: Appointed
B
7. Whether appellant is represented by appointed or retained counsel on appeal:

12 )
H Appointed.
13
8. Whether appeilant was gramted Jeave to proceed in forma pauperis, and the
14
date of entry of the district conrt order granting such leave: Initizl Arraignment was January
13
6, 2009
16
9. Date proceedings commenced in the district court (e.g., date complaint,
17
indictment, informationg or petition was filed): Information filed December 19, 2008
18 ]’
Dated: ‘5 & C{
19 > B S
" DAVID M. SCHIECK
20
SPECIAL
21 _
7 BY ol <Y
e | TRUNMA
23 330 S. MHIRD ST, STE. &
LAS VHGAS, NEVADA 88155-2316
24 {702) 4556265
25
26
27
28
SPFECIAL PUBLIC
SLFENBER
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| Emoxs
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THE STATE OF NEVADA,

Plaintiff,
DEPT. NO, 17
e,
JUL 10 X0
BRIAN KERRY O'KEEFE, TRANSCRIBT OF ,
PROCEEDINGS et bt
Defendant.
BEFORE THE HONORABLE MICHAEL P. VILLANI, DISTRICT COURT JUDGE
TUESDAY MBY 5, 2009
ROUGH DRAFT TRANSCRIET OF
SENTERCING
APPEARANCES :

FOR THE PLAINTIFF:

FGR THE DEFENDANT:

COURT RECORDER:

MICHELLE RAMSEY
District Court

CLARK COUNTY, NEVADA

DISTRICT COURT

ORIGINAL

CASE NO. C-2398630
FILED

* &k & K k *

PHILLIF SMITH, ESQ.
Deputy District Attorneys

RANDALL H. PIKE, ESQ.
PATRICIA A. PRIM, ESQ.
Special Public Defenders

TRENSCRIPTION BY:

YERBATIM DIGITAL REPORTING, LLC

Littleton, CO 80120
{303) T798-DBBO
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LAS VEQAS, MEVADA, TUESDAY, MAY 5, 2009, 5:02 A M.

THE MARSHAL, Oeefs.

THE COURT: C250630, Stow of Mevada versus Brisn
C'Reele, My, CKeele's preent in custody.  Mr. P, bis.
Palm, ir. Souith for the Statz, Asd the jiry neamed 3 verhict
on March M0, 2069 acoordingly, he's herely judged guitty of
secmnd degree marder with wse of o deadly weapon, Any srumesl
by the Smue?

MR, SMITH: Judge we'rs basically here 1o
eaxentially acgue the consecasive mm becune e sanbemcs of
16 wer Tife in prescribed by stamote. 1 wenuld just subwml
respecifully, yaur Honer, B, you law, the defendont’s loag
histery of domestis vickmncr against in vidim, coupled with
the extensive length of lime of his gverall cromanal history
spanning scveryl states dictates your Homor mposing the
iy, conscoutive torm of & fo 20 vears in prison

This hvioesly was n ermible event. | would e
Lhat the deFenidmi xppront]y has will fiiled io sccept ]
celpability for thils crime, despite the jury telling him that
he i cubpable. | would mote thet in the PSE ke sl
oniintuing thed this was oo accident. The Siaee ubmits
tespecifilly tha the evidsice Bt came el drring (e courze
af tee jury tyinl simgify beliss thes

If there's w peasent whio doesnt descrve o be pol
Fway for &5 long 25 digwed by v, it coriaimly oot Mr.

Fage 2
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ORcefe. | would note thar his continued biskory of domestic
wiolence cerizinly supports the conchzion thal he iz a
meadiviet mnd that in order to protect the commurity end
specifically 1o protect womesr, your Honor should kieep R away
from society for as boog a possible.

THE COURT: Mr. Smith, was = | know the previcus
domestic viokmae invelved the same victim. Thers was — there
st or thies & the pact. Was thare 3 dilfferent vigtim or
i3 it the same onc in this case?

MR SMITH: The same victim, There was a couple thal
involved other victims, but if oy metnory serves me comecily,
Lhere were no e thon six prior docameared domestic violemos
incidences where the defondinl had anncked Mrs, Witnarsh,

THE COURT: Ohay. All right, thenk you. Deferas:

MS. PALM: Thank you, your Honor,

TIE CCURT: Ms. Padrn, Mr. Pike.

MS. PALM: 1 would like 1 make sovne commeclions
whal Me. Smith just said in the P51 and | would ask the Court
it matk the origingl P51 with e comeetions because thes's
the capy thar's going Lo follow Mr. O'Keefe around.

Firsi af wll, the othons e nol only 1) life.

You have achoice of 10 0 25 on a scoond degree munder. So
we'ry talking about twa possible sentencss here, The P51 alo
slaiss ey the term Sor the enhancement for wse of a deadly
weapon is o year ko life, Thay's incorreel You have 2
Page }
ROUGH DRAFT TRANSCRIFT

ol R R R R

Pk B B RF RN B i e e b e o 4
[ TR . ST S ST R

ranige between | and 20 years, Mo, Mr. O'Keefe dispuizs on
Page 2 that the name Brian Kerry McGill (phoaetic) was cver
weed | don't know where PAP get hat informetion from. 1

doni't befieve that ifs valideind znywhene that ['ve szen,

‘Then on page 7 of the FSI the second pamagraph Saies
thar Mr, O'Keele was Rnotd standing in an open doorway with &
knife in his hand, Yoo Honor heard the evidence in thes case.
There's oo evidenios that he was sver hodding & knite ond that
he wias seen by anyonc, 5o Fd sk tee Court to make that
caNTECTRON,

And ther as far &5 pege § goes and the vistim
information swterent, the PS1 is required to acdhere 2 the
ST LETTT 44 & SPOPES Victim impact statement. Paragreph 2 of
the vieriay infurmalions swtement alka ahe allzged other bed
actd. That's entirely smproper in a PSL Mr. O'Keefo did ol
have any potice of th, ard we Tuve no way 1o ernies thal
That viciion is not hepe for us b cross-examing, se | wouwld e
tha Court 1o smike the paragraph bwo af the vactis infermation
smcment. And thet's pursuant so MRS 176,141, which mlks
about the conterts of 2 PSE, and that they are to address the
erime, the parson responsible, the impact of 1he crinve and the
treed for restinotion, not other bad acte. Would that Court
make thot corrction?

THE COURT: Yes

M5, PALM: Thank you And g fr as the

Page 4
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recommumendation @ this case gues, 2gain, the recommemdstion s
fora LD 1o life on the scoond degree and then 12 manths 1o
life on the anhancement, that weuld b mpoper. We're going
10 be azking for i accowdanoe with the 12 month reisinmem, thal
ithe s i2 1 3 on the enhanoement And just winil 1 make sure
I didn't have sy ot Betual 2mors to comet

§ would note tha o the first amest mentionsd on
Page 4, Ms. C'Keele wey a juvenile at tha lime. He was 16
years old,

THE COURT: And that's on the 23197

M5. PALM: Tha iscorroct, And on Page 5, he niso
disputes thae he was ever violated for probatior. He did gel
picked up for probalros violaton, 1 was 8 miv up. He was
honceably discharged (rom both of hix probations in the Neviuds
cases, and he was nower charged ar violated in cither casz. Sa
if's ot fuir 10 oy that these wern viclations,

He dic have - he was — be wag - becfse of this
case, i would be a proper entry, bl omything neior to Lhis
citwe would not be, 5o that would be the 710F probalion
vinkation, the 1808 protmtion violalion. Asd thosc are all the
corrections | have, And then Mr, Pl would like 1o 2ddress
the Court brieily.

THE COURT: Atl right, hir_ Pike.

ME. PIXE: Thank you, your Homor. As the Count heacd
in referenoe o this, thla was e loag and diffecult

Page 5
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reiationship boti for Mg, Witmersh and for Brian {rKesfc,
Brian having emtevod o the militery at the age of 17
digtingurshed himself a5 being a bronze sar recipiem while in
batibe and therzafier bepan & long and conlinuing effects of
akeohaol.

When he and Mes. Winnarh firs1 pol togeaher it was
one of those things where they wonild separaie, they waoukd pes
back together, and even when they would charge him with
felonies, the burglany or those other offenses, it was bear
that weuld go visit hion incjail, |t was ber that would weait
for him, @nd B was her that would pick him up when be came
back from wry time that be wis incarceraled.

And 30 100 thet happened this last time. They had
thought they — Mr. (FKeefe thought they had srminmsd it, and
then it — a3 the evidence was presenied af the time of the
trial, it was Mrs. Witmersh that recontected him reinitiaded
it = 1he retationehip, and you zaw the Jong ott=mpis that Mr.
OrKeefs had had in cormrolling his aleohel and the people that
came in and said thal ke was 2 very different person when be
was drinking, And the attempis that thoy both as a coupls had
in going dwough this akohol retmend program as an sfcndée
and a3 an ndividual that came in from the kextimony of the
cowrielor that reated Mr. GKeele particularly, tnt Alza dealt
with isgor itself with Mrs, Witmarsh,

And then also, with her mental condition, her

Page &
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attempts al svicide and the long mental history that she had,
mforunately, in rue - = troc (Indiscernible) fashion, this
was 2 ragedy that when they were together occwred end when
they were drinking could alrost pot be avoided. And s based
ypon thed — upon all the ciraumstanses tal mvolved this and
o — ko truly reflecl b Encr that this wes, i a crime af

all, was o orrme of passion.

And I'm tertsin thet the Court 130t going to 1ake
{indiscernible) with the fact that Mr. O'Keefe contimues o
deny his culpability. He testificd, ard he gave: his testrmony
w5 oo whal happened, and unforiunacly; the jury did not
belicve that, ban the Court i3 not goimg to hold that against
him ard not punish him or maintaiting his good faith amd
westified e halif

We'd request in sccordancs with thar that the Court
sentenca him & 10 w0 25 term of years along with the
enhancerzent of | o 3. And thet's reflected o the indicanion
from the | yvear mirimum tht was moommended in the chage
informetion on the first page: by the Department of Parole of
Proburtion.

THE COURT; Mr. Fike, jum a0 the Court is clear, the
PSI thatws twe prior domestic violence, one for November 14,
03 and Agril 3rd, ", just o we're clear here, Do both of
theae invodve the victim in this parficnlar cass?

MR MKE: They do, your Honor.

Page 7
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THE COURT: Olary  Allright Aoything =fsc?

ME. FIKE: Except for -- except for cthe bad -- or
Excuss the, encept foe the juvenile offenaes nod the bad check
which wig ust — the: mocount tid not have eroegh furds spd
thas wat paid off. Everyihing in bis aduls life mvolves M.
Witmarsh.

THE COURT: All right, Anyihmg elss, Mr. Pike?

MR. PIKE; And the child support, yesh, The child
pporL

THE COURT Anything elscT

MR PIEE: Ma

THE COURT: Allnight Mr (FKeele, do you have
mtiythmg bo swy before Iimpose your senience?

THE DEFEMDANT: You made o kot decisions, your Hooor,
thas T musd respect but da oot agres with T feel deeply
profournd that | should ba able to frecly spesk now I'm pot &1
the ied. | can only hope on appes] mom evidence will bo
Tooked st the full case. The jury henrd partof Lhe story,
your Hoenor,

B there will e mather day for this 1o be heand
and my (indescernitic) will begin meny mights, | lowed this
woman ma: than anything, end | did oot do 'whae the jury came
back with becauss they did not hewr all evidencs, [ take Rl
respaonsibility becasse [ shoyldn't of dramk, and I'm an
alcofiofic, and 1 looked for any excuse in drink, & when ] gou

Page 8
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that job. and I rold vr don't womy abaut anyihing else. Tt
was wrong for birthiday ke her out to celebrate, The mew job,
desr't worry ghout anything. She was sick. I'm sk

| cap phm sy thar the officers thal spprehendad me
should have mben my bload aleohol kevel, They deymoyed it
for life. For 1ife. 1 couldn't respond. | was caughs off
guard. This is unbelievshle, [ mustand 1 do respect your
decisions. | know it wes very hard for yow, and | jug think T
should s there, bt | wint In extromely oy b the fatnily
please believe me, 1 didn't — | should bavo never 14 her
drink. ! had no business drinking. Ljust campleted a
peograrn. She wend with e every night, twee gights a week lor
fwr monathe.

And like u goad acoholic, you just want to go out
there and drink. And | == 1 feel 80 soery Tor her duughter end
for her sister, Aty (phoretic). Wa both had a ot of
probiems, and 1 just —~ 7 just « I 1alk so her all dey bong n
the oo, My cellizs think I'm crazy, | don't cam,

L can ooly believs in the Lord and ask Bim o ke
way the pain from the Bmily and myseliand my family. 1 just
hope that T just kave another (indiscemible). | just—)
just thamk you for your time, your Hovor. L knew it was very
hiard Foc you. Whnt | = job you musd do. | just =1 don't =
I'm sorry. Thar's enpugh. | can't even think. Forghve me

THE CCATRT: Al sighs, thank you, 5r. Mr. Smith, a5

Puge 9
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{ar a3 the comections that have been identified by Ms. Palm,
do you ngres with those comestions?

MR, SMITH: | do, Judge. Judge, con [ just sdd ore
firma) thing of jst 2 briel senenoeT

THE COURT: All righe, just go shesd, Very brief

ME. SMITT: Judge, you know, this is 2/t abow
choices, your Hongr, and Mr, OKeele had the choice not
diink. - e O'Keele hovd & chokos et 2o bewt Wictons Witraarsh
Tire esended pericd of time that night which was cvidenced by
the extensive bruising all ever her body, and finally. ba hzd 2
chuict mot w0 plunge thal kol dote her side,

MS, PALM: And your Honer, 1 think we get rebuttad
far ther,

THE COURT: All righy, go aiwad. Go ahead, Ms. Palm.

M5, PALM: Well the Count will remember thers was no
cviden a3 o when atvy of those broises ocowred, Ms,
Witmarsh had emensive ver cirrhosis and bruised essily, and
those bruiess, I helizve the estimomy was could have been o
Tomg & throe weoeks old sl cansed by even minimal contct sech
ws buonping o tabdes xnd thed fype of thing. Sc | don’
think that thai's fair argumem and o this case,

And miso, a3 far v2 the chaioe goes, Mr. OKeefe has
a fifth amendment righl not 1 rcripinan: himee]E and it
saema liks Mr. Smith wents Lhiz Conrt 0 hald it agains him
thet he has maintained his mpoeenee,  He has & nghd odo o,

Page 10
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50 1 would object 10 that,

THE COURT: all right, just for the record, the
correction and my copy of the PS] will be pareof the Courl's
fike, and Fage | [ did correet the wespons enbancement
simcant. [ B 3 ling through the alius of Brian Kemy
MGl Tm Page 4 T've identifled that the charge from
Fetruary Blh, 1979, umpenng with & vehicle, Lrespess, injure
ey, sdenuified 4s & juvenike offense, Page 71 have
Iined oul the allcgation in that Mi. O'keefc was in the doorway
with 8 kol in his hand. And | have stricken from page &
paragraph 2, under section 9. So the Court heve not
considering those itema.

Sir, 0 & cenmin extent il sounds like you'r still
blaming the victim in this cose. Whether she s intooizated,
she didn’t plunge the knifc inw you and kave the poier
cffenses involving her. I'n accordanes with the Low of the
Staly of Mevada thiz Coart does now sertence you lo
confinement with the Nevards Department af Comections for a
maxinmum term of 25 years, miantny temy af 10 years.

Or the weznons enhancamenl, maximurn Lommn af 240
movihs, minimum term of %6 monthe 24 8 conseciuive for the
weapons enhancement, Defondant hes received credit for time
served in the amoum of 181 days. He's also pedered 1o pay m
$2% admindaraiive assasgmont foo, $150 DNA f2e. Wall,
zotuaiby, 150 that DMNA wis mhoer back in June 3rd, 2065, so
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that will be waived. He's alrsady complicd with tha.. Thank
YO, ]
ME. FALM: Thank you.

MR, SMITH: Thanks, Judge.
MR, PIKE: Thank you, your Honor,
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LAS VEGAS, NEVADA, TUESDAY, APRIL 7, 2009, 907 AM.

THECOURT: Siste of Mevada versus Brian O'Keefe.
This iz defendant's motetm & sente the recond, s if | can
s of parzphewse here, w5 Mr. Péo's position thet on some
ol the jry msfructions thst perhaps all ol his - from the
argumenis of Lhe RETUCERE vou wdited o pive x5 well o5
wome that yoo phgcied In wers ot complotsly stated on the
mecord. 1 that comect?

ME, PALM: Well, vour Homor, K5 — we'lre semling
the record as to e seoond degree masder instruction which was
inprucshost natmber 18, I spefied ouf in oy declamtion. |
betieve us io that orpactins we had agreed in chambers dhay
L winild il be given: @ wiittert  And then whie the Cour gl
the ferial mstretions o us Sight befcre te reading of them,
the Court called is up 10 (e hench hyving realized tha it was
suppased 10 be ahzred tn delete the woond dogme oy
tnirder theary, and the St b indtinated well, we wostl
argue thal therry, and they did oot argue it

Bl it ot car position e the bench that thal would
nox comect il beemess the oy could still e it having been
imstrucicd R And soowe jest wanied to mako we made 3
ciear md of tha v impee. And i the Siale dorsr necal
that any different, M1l move onke he ether it

MR SMEITH, Wel), how the Sute recalls it judpe,
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was that we had a dispute whether of not the laogumge that was
czzainved in the instruction that was ulrimately submitted o
the jury was, in [3c1, 3 felony stcond degres mimder
instruction - And it was our understanding that your Honor
instructed us not to argoe that the defendant commined the
homicide i the commission of any feleny, end wo didn'l, and
tha thers: waraldn't be 2 probler,

o | just wamt 1o make sure thit the record's chear
we Tpve wiith the Seane thas it was our comenuon G the
preciss language tha wes sulbmiét tha in the mstroction thet
actuaily werd t the jury did not rise 1 the seoond degree
febony murder insiruction,

THE COURT: | think that was the Count's recollection
thai { kept the: fanguegy In over the obiection of the defense
nntomeys, bt | did wdmarnish the proscouor thet they were not
going to arpue feloy murder mle om the case, and that's my
recollection, they did sl in closing.

MR SMITH: And that's correct. Mow, il the defimse
is conlending that net with stad being the Court's decision
that the lenguage tha wes scnaally contained in thar
instrustion, in facy, anoss o 3 secomd degree feleny murder
instrection, then | mear, ol | oo say is the Stae
respecifully disagrees and we can just ket an sppellele coum
determime that,

ME PALM:; Well -

Page}
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THE COURT; Okay,

M5, PALM: - wng my stmention sxactly, your Honer,
i that Lhe Coert was Dot going ko give that instroction as
written, H was & mistake & that it ended up in the fmal
packet, and I dan't dunk # was cormected by (he Sone simple
yenh 0ot erguing the second depree Felooy murder. Ard | do
think tha was a second depres Elony miusrder ingtrocion, @
wo that would be -~

THE COURT: {emy.

M5 PALM: And din as 10 the other ixsue, it was
Decscine Moge's esimony, sod we had — if the Couwrt recalls
that we bl culled Detective Mogg o testify B 5 witness. He
wal tot relat koliy thio cage, brut it was that in 2007 he had -
anather case which actially was ury gase. It was State versus
Franciz Bl Franco Ardanias (phonetic) was a muser sispect
wha claimed to ba toxicated, and Desective Mogg armnged fir
bim i heve a Beth test for alcobol, and [ wes going 1o usk the
deztive, you know, was that passible to be dome, bow was il
done, whot's the training for Metro on that, and did i, in
fact, kappen in that case, and did you arrange il, and you
kmow, why did yor mrange

And Court nuled on the State's alijection that it was
coilmieral and pot selevant to Uris cave, O argoesn) tha it
was relevani becanst il gherwed the bad faith of the Siam - ar
e lack of good faah Sieie vestigation and the Sme's

Fage 4
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motive st miimize 1 aboohot intoxdcation in Mr. O Keefe at
the tiree ol ke offemc. So the Court overniled our objection
10 it; and then | had no mere questions for Deteclive Moge, He
stepped down ag & wimess. [ osi wanted 5 make wure vor
record was chear on tha.

ME. SMITH: | petually have two mplies. 171
mmember comectly, il was the Slaie's position thal the
detective in question, which | believe it was Dewcive Marty
Wikdenant, siinply tesiifed thet %o his knowledge there was oo
other tash where 2 homicide detective ook & breath test from &
Stipect or defendant prior to conducting an interview., Ao it
vt == il [ reelt correcily, il wis our pogition the stnply
Pecursa wimthar deinetnee in e independent case of his own
second decided m inloe & hreath 15t from o sopect, which
clearly was not any pan of any eazhlished profocel, thal they
couldo’ simply tse thal 1 say well, the Govemment acted in
bmd faith becavse Dewctive Wikbemann dide't do in this case,

Firthermare, T wiild suggast thal the issue was
achuatly entireby maol becwse it stands 1 reason thet the
reason why they didn® find ibe defeadant guihly of first
degree murder was because they bought into the defurse's
conkention what bt wis too drumk to form Hee intent.

M5, PALM: And your Hoour, I'm not arguing the sppeal
here o it doesn" maner i its moot oo ot

THE COURT: All igho
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MR, SMETH: Oh, | know. I'm just making & recond for

M5, PALM. ' setding the recand.

MR SMITH: I'm jusi making a record for the law
clerk who's ukimaiely going to got this.

THE COURT. All right, well, 1 think the record is
clear |m thas regard, and, you know, | thing that's why the
Jury did come back with & second 5 opposed io a firsl becauss
af alepbel snz. All Aght, record's clear?

MS. PALM: Thank you

MEB. SMITH: Thank you, Fudge

THE COURT, Thaak you very truch,

MR. SMITH: Have a pood day.

THE COURT: ¥ou too.
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1 1 poeentizl penaliies, the determination 1o file toe | guess,

i LAS VEGAS, NEVADA, TUESDAY, MARCH 0, 2000 82540 | 2 s sornething that we would I{oe to withbold umil afler the
2 THE COURT. Mr, CriCeefs is present i cunlody with 3 jury is soated fnthe case. So for calendar call, dhar's where
4 Mr Fice, by, Palm, And who do we have? 1 wereal

5 MR, SMITH. Phil Smink for the Swwe._ " 5 THE COURT: DLI}T

6 THE COURT: Phil 3mith. & MR, PIKE: The defense i a

7 MF SMTTH: For the Swmte of Mevads, Judpe 7 THE COLURT: |5 the State ready?

] THE COURT: All right Amd ivs & cabendar call asd 8 MR SMITH: Yes Judge

% aloo here's & reotion. 9 THE COURT: All right.

10 MR PIKE: Thar's comtcy, yoat Bangr. As far af e b ME. PIKE: We anticipale that the trisl would lnst
11 calendsr call, the defense ia ready. We lmve — we enteinaie 11 four dzys?

12 spmwaximaiely e witnoses that sre not alse endorsed iy the 12 ME_ SMITH: Three or four, I would imagine.

11 St We have e nut-ol-gaie witeess wha i one of ibe 13 THE COURT: Al right, we stan Mopday of 10:00.
14 miqecris thyt we have buo experty, 14 THE CLERK: Sounds poned.

15 | have provided draft proposed piry inamuciions i 15 THE COURT: All right.

185 the Cout us well 2y o Counse] vim email. 11 file the hard 1§ MR, PIKE: Thank you

17 cophes this weok, We ki et with the DA and reviewed al) of 17 THE COURT: Thank you.

1B the reports it have besa genersied n this  We've axchanged 18 THE CLERK: So thar's on March !&th at 1000 am
19 reciwocal diecovary, s we've aoccompliched thet 15 ME. PIKE: Thank ymu.

20 In aadtioel, 1 e mve B yigned dimdtion mnd ordcr 20 THE CLERK: We also bave evidentiary bearing 2l 5:30
21w wihive & jury peoally heoring in te sven thal the |ury was i =~

22 -t come beck with a fnd degree vendict | prepaed thot L z2 THE COURT: Al right,

23 dortt keow i the Staze has suthorizmion o da dhat oc net, 23 MR. PIKE: Okay, thunk you.

24 bt we o have thal, Alibough, procadurnl]y becsusr mmy 24 THE CLERK: (indiscernibie).

25 prgumenc for S modhont doul with mfoming & oy of 25 MR, SMITH: 30 wou want us bere a1 930,

Page 2 Pape 3
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1 THECLERK: Yes. 1 And if you were to ask them second degres murder, |
s {OFE the record colloguy}. 2 dare sxy that many peaple would say well, that's only 8 twe 10
3 MR SMITH: And Judge, ' have my instracions 1o 3 dhres year sentence. The fact is s dhat we e i - junes

4 you probably kader on this aftermoon. % hwv been sripped of their kistoric importance s being the

5 THE COURT: All right 5% coosciows of the community becsuse they ke — the kngwledgn
& MR. SMITH: | think the caly other oul standing & = the ropmal knonledge that the juces have as fir 23

7 mattey Is is their motion that's on for today. T polential petalnes ad the commmity inget and abseace frem
8 THE COURT; iy, B the commuamity oo bonger exist.

] ME. PIKE: Right. 8 And with the mandalory penaliies beng a form of s
14 THE COURT: (o zhesd, Mr. Pilee. L0 determinant sertencz, they have been imiversally criticized
11 MR, PIKE: Thank you, your Honoe, { conected 11 tecose they'ne mcapable of choosing — excuse me, incapable
12 counsel for State, and becanse of the time i which this was | 12 of achieving consistent just searencing. What happens it with
13 filed, ! have no apposition Lo them filing a response 13 thes momdainry penaltes. they're taking the jurisdiction oc
14 {indiscemibie} day. This is something theat ! 14 ihe discration sway from the comt. They're taking il mamy
15 haven't found that's been considered by the courts in the State | 15 from the jury, and then the -- o delibermirly deny the jury
16 of Neveds, although it's something that certainly is imely and | 146 the imowledge of wha they aye doing, tey ar cresting 2
17 something that iz coming to the forefhant o and more, 17 negative ol just individealized jusics. They'rs greafing just
18 Particularly, whers we have juries that don't 18 & mandaiory secrifice, 3 mandmiory furch penalty the is

15 understard jury instrictions many times, and where juries do | 18 appticd o the point whens you caonct even say thal it -- well,
20 not understamd the impon of their decisions becaise they dont| 20 it's over broad. Constmionatly over broad, snd it nffecis
21 know the penalties. [Fwe were 10 agk the members of the 21 everyone within the symiem.

22 mudierce here today and ask them well, whor i3 the penadty For | 22 S0 they ke — they've lighe ko mudh voriinol sy
23 (irsi degree murder, | don't think that there are i people in. | 23 from the courts and fom Lhe juries. The legislanos hag
24 here that wonld 12 you that that's 20 years, a mandatory 20 | 24 sested ihis coniml sway from the court, and they — by doing
25 yews 25 this, they have effectively mt pnly changod the dymamics
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within the cour, but they've done S0 in an unconsttetional
ITLATIET,

[f you're goring throigh and thinking that by
informing the jury. we're kind of blurring the line of what 3
Jury and a judge should be daing, well that's siready been
done, The legislanre by coming in and zaying that thes ape
the mandatory penalties, has besicalty set up a pamdigm where
il how Decmcs mandatory 1o inform the: jury of (ke
COMBRQUITCES.,

We have had — and your Hooor, is aware of this, You
haave 1o cal] wibiesses in &t the time of Tial o convinee &
Jury that $ife wilheut the possitility of parole mesns lifs
withoul the possibility of parole. Or death while
Incarczrued. 17 we don't 22fl them that, the jury believes
thau they'ne going o gt OUL SEYER yEars.

11 we: tell dhem the mandalory minimums are 16 years,
Jurkes stifl cont wert tg believe ther, Wa have 1o call
experts t came in and somivines e jucics that these barsh
penalties are real becayse they are so harsh md diey e 30 -
and there’s o getting eround the it uniless you convince a
Jury of ihese things, they jus sirmply doo't believe it, i's
ouiside of teir {indiscerniblc} imowledpe thar amy first
degrae msdar earries — with 4 weapon carries with it 40 years
hefore that person can see the cutside of & prison el

And then if you go 1o that zame jury group of

Page &
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pespective jurnrs wrd L] e, bist i you convict them of
secend degree fuomider, ihat skl camres with il the same
potzntial seatence of like in prison that a firs depres murder
carrits The only opiion i thal you then have & parole
commitize that may of @my i ever Alow that porsen o sec the
light of day.

So i — by creating these mapdamny sunlioum
peralties and Lhen ool giving the oy she nformation
particulacly whare the end stienes for seomd degres and firs
degroe are the same, e jury has been diminished The ¢oun
hars been dimingshed and the leg islatre hae wsmistintionally
tmkeewy Hhat wwaey.

We have the right oo trial. 1U's something thal was
tomsidersd such 1 (indiscernible} against the oppression ol the
governmene, of the begisluure, of the king snd remember, it
wasn't even the king that could tel] the jury to

{indiscernible) 2nd they could stand egaint: the
king It's Lhe e thing that the oy bas to be abls o do
here, and think can's do that witheat the newledge because
they don't know what te: pentity is.

Juricy back when this right to & jury mial was
mirined withia the Constitutions, they knew what it megnl.
They ke that peopls were gaing 10 be cxecuicd. They knew
approximerly bow iong they were going & be in prison, and
they - aned besause the legistatore, and becauss of e way

Page 7
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things are done and because of the gheer volume of the
information, the sheer aumber of crimes, the sheer magninede of
the penaliiz=, they no benger bave tha mowledge, that right,
and thar ahility i perfim the fonetion which u jury Shiuld
o

While the kegrslaters has done this and has bound the
courts and the: prics, # now becomes the only remedy 10
infasm Lhe jury of the mandatory: sienoes 5o the the jury may
sxereise its high {indiscemible) conyemmes for which it was
céiahiished and do what it & meass to do, which i justier.
I1's ot @ quelion of are they going 10 conmlt jury
nullification because thet isn't where you get evermils on
infrmation Lhe juries may ger the s=ntercmg.

Where you gel the reversals is where the Sixe comes
in mit smys well, they're bookiog for a vendict w keep
semebady ki prison, wheme the suggestion thal the parole board
ar pardon board may sflow svmchody 10 withdrew z portion of
senernoe of may mmend it dawn ta life with the poesinlity of
porale, That's where the problem of informing jimics about the
pomntial penalties oocur.

Herz where all I'm asking is o keve the noy infiarm
the poientinlly the same sentcnce 9 availabie bath by — fora
convictio of second degrs ind i degrer, and | think
canstifnionaily we've mached the point whens we haes o ol
them thint becouse they Re lorges o il and the statulcs o

Page 8
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acl that cicar cven to some counsed that are — do not
mgularly handle murdar cases.

THE CGURT: Wouldn't thay lead 10 & compromised
verdict by the jury?

ME. PIKE: Certainly it could, and juries compromlas
all the time. That is the deliberative procese tha they do,
| thick kr's frst degree, | think it's a wolontary
mansiaipeiter. Wiell, then they work. They compromise.  They
bind their collective intslligeno: and cmotion together and say
this is what is dghe. You've convinced me. Ii'a
collaboration. [t rot nullification smd it's not 2 rue
compromise, and thal may happen

But iF that doss happen, 1hen that is the justice
that the jury is dock, and [hat's their higher calling is w do
Justice,

THE COURT: All right. Siale.

MR, SMITH: Judge, you know, T've rend Mr. Pike's
molion, and ] mist say s very well written and bea a
hisiorical chroniah: of like the LS. Constitulion and jurars
back in the | 5th cermuory. Bur whas they're asking, yous Honar,
(0 do is basically assure (i {F the State obains »
conviction on this case, they therc's going b be reversible
ey, smd (here's no doubt 2howt 1hal

Ag recemiby ne 3003, in Weber v_State (phonetic) —
excise me, Maler v, Stte (phatetic, awd the cilz is 119
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Mevada 554, the supremc court specifically said that one of the
ways 16l 4 juror can Swmmil masonduct 15 6 discuss
sentencing, perigd. That's maactly what Mr. Pike is asking
wouwr Honer 1o do.

Furthermore, the plea of their mobion is complercly
contrary 1o all statiory and case preceders tn this state, and
he's basically asking you 1 do something that's pever besn
done defore, af last nol in the st 3 or 400 yeurs I Nevasda
o any oty state of the unjon, for ket maner.

I worddd sugpest thal your Honor simply follow what's
already been lomg established in stannory and cace autherity,
do not inform the fury as o whal the penafty for a second
degree murder comviction is. And iF Mr. Pike wants 10 sppeal
that with the supreme court, ket oo decide that now we'ne
gring o changt our minds and Let it be alay for 2 jury 10 know
what & sentencing penalty is.

Oxher tham that, Judge, | mean there's reatly nothing
thal merits granting this motion unless your Hong: was to
guarariee reversible ermor.

THE COURT: Anything elisz, Mr, Pike.

ME. PIEE: In response hine, bacically by bringing
this trtion, we're enauring that this is mol an issuc if it ia
granted hecapse we're bringing it. Wic're the ones asking for
ik, and, you know, you pot To be carelful what you ask o
becmast if yo grt whast you ssk for, the: fupreme St sy

Fage 10
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it's mvited eoror, and it's A goeng to bene it you
Three znd 400 years the megns cana sl is the
magna cartz, md Shakespeare's sill Shalorspean:, What 15 gond
is good, and it continues on through the centuriey.
THE COLURT: Mr. Pike, | hivve & bot of [t in the
Jury srsiem, and m o deliberative process, snd o | thiok it
woukd be your job sod your job o present the best case foe
your client, and o 1'm gomg to deny your malion. A} right.
MR PIKE: Yery much.
THE COURT: Thank you.

Pape 11
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INSTRUCTIONNO. &

The Defendant is presumed innocent untit the contrary is proved. This presumption
places upon the State the burden of proving beyond a reasonable doubt every material
element of the crime charged and that the Defendant is the person who committed the
offense.

A reasonable doubt is one based on reason. It is not mere possible doubt but is such a
doubt as would gevern or control a person in the more weighty affairs of life. If the minds of
the jurors, after the entire comparison and consideration of all the evidence, are in such =
condition that they can say they feel an abiding conviction of the truth of the charge, there is
not a reasonable doubt. Doubt to be reasonable must be actual, not mere possibility or
speculation.

If you have a reasonable doubt as to the guilt of the Defendant, he is entitled to a

verdict of not guilty,
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INSTRUCTION NO,_e

The evidence which you are to consider in this case consists of the testimony of the
wimesses, the exhibits, and any facts admitted or agreed to by counsel,

There are two types of evidence; direct and circumstantial. Direct evidence is the
testimony of 2 person whe claims to have persona! knowledge of the commission of the
crime which has been charged, such as an eyewitness, Circumstantial evidence is the proof
of a chain of facts and circnmstances which tend 10 show whether the Defendant is guiity or
not guilty. The law makes no distinction berween the weight to be given either direct or
circumstantial evidence. Therefore, all of the evidence in the case, including the
circumstantial evidence, should be considered by you in arriving st your verdict.

Statements, arguments and opinions of counsel are not evidence in the case, However, if the
attorneys stipulate to the existence of a fact, you must accept the stipulation as evidence and
regard that fact as proved.

You must noi speculate to be true any insinuations suggested by a question asked a
wilness. A question is not evidence and may be considered only as it supplies meaning to
the answer.

You must disregard any evidence to which an objection was sustained by the court
and any cvidence grdered stricken by the court,

Anything you may have seen or heard cutside the courtroom is not evidence and must also

be disregarded.
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statements and the strength or weakness of his recollections.

I proved by other evidence.

L =T - . TS D - T T R SR O R S ]

e o T o N O o O L R o o e 1, e S S
= = I ¥ s e — T T - M 7 TN S T S T

The credibility or believability of a witness should be determined by his manner upon

t the stand, his relationship to the parties, his fears, motives, interests or feelings, his
: P p 8

If you helieve that a witness has lied about any material fact in the case, you may

disregard the entire testimony of that witness or any portion of his testimony which is not

INSTRUCTIONNO, [

0002?2




[a—y

b =T - = L T A o 4

e o T L . O R o L R e TN S et G U Sy
00 ) o Lh f W BT e S D B0 =] R LA ds e R = D

INSTRUCTIONNO, ¥
The fact a person has been convicted of a felony, may only be considered by you for
the purpose of determining the credibility of that person. The fact of such a conviction does

not necessarily destroy or impair the person’s credibility. It is one of the circumstances that

you may take into consideration in weighing the testimony of such a person,
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INSTRUCTION NO. 9
Evidence that the defendant committed offenses other than that for which he is on
tria, if believed, was not received and may not be considersd by vou to prove that he is a

I person of bad character or to prove that he has a disposition to commit crimes. Such

evidence was received and may be considered by you only for the limited purpose of proving
the Defendant’s motive or intent. You must weigh this evidence in the same manner as you

do all other evidence in the case.
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INSTRUCTIONNo. 1@

A witness who has special knowledge, skill, experience, training or education in a

particular science, profession or cccupation is an expert wilness. An expert witness may
give his opinion as to any matter in which he is skilled.

You should consider such expert opinion and weigh the reasons, if any, given for il.

You are not bound, however, by such an opinion. Give it the weight to which you deem it

entitled, whether that be great or slight, and you may reject it, if, in your judgment, the

reasons given for it are unsound.
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INSTRUCTION NO. M
Although you are to consider only the evidence in the case in reaching a verdict, you
¥ must bring to the consideration of the evidence your everyday common sense and judgment
as reasonable men and women. Thus, you are not limited solely to what you see and hear as
the witnesses testify. You may draw reasonable inferences from the evidence which you feel

are justified in the light of common experience, keeping in mind that such inferences should

not be based on speculation or puess.
A verdict may never be influenced by sympathy, prejudice or public opinion. Your
decision should be the product of sincere judgment and sound discretion in accordance with

these rules of law.,
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INSTRUCTION No. | %

In this case the defendant is accused in an Amended Information alleping an open
charge of murder. This charge inciudes and encompasses murder of the first degree, murder
of the second degree, voluntary manslaughter and involuntary manslaughter.

The jury must decide if the defendant is guilty of any offense and, if so. of which

offense.
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INSTRUCTION NO. 3
Murder is the unlawful killing of a human being, with matice aforethought, either

express or implied. The unlawful killing may be effected by vatious means.
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signifies general malignant recklessness of others’ lives and safety or disregard of social

duty.

INSTRUCTION NO. 4

Malice as applied to murder does not necessarily import ill will toward the victim, but

n00259
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INSTRUCTION No. __|%
Express malice is that deliberate intention unlawfully 1o take away the life of another,
which is mantfested by external circumstances capable of proof.
Malice may be implied when no considerable provocation appears, or when all the

circumstances of the killing show an abandoned and malignant heart.
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INSTRUCTIONNO. llo

Murder of the first degree is murder which is perpetrated by means of any kind of
willful, deliberate, and premeditated killing. All Ithrf:f: elements--willfilness, deliberation,
and premeditalion--must be proven beyond a reasonable doubt before an accused can be
canvicted of first-degree murder.

Willfulness is the intent to kill. There need be no appreciable space of time between
formation of the intent to kill and the act of Killing,

Deliberation is the process of determining upon a course of action to kil as a result of
thought, including weighing the rezsons for and against the action and considering the
consequences of the action.

A deliberate determination may be arrived at in a short period of time. But in all cases
the determination mus! not be formed in passion, or if formed in pession, tt must be carried
out after there has been time for the passion to subside and deliberation to occur. A mere
unconsidered and rash impulse is not deliberate, even though it includes the intent to kill.

Premeditation is a design, a determination to kill, distinctly formed in the mind by the
time of the killing.

Premeditation need not be for a day, an hour, or even a minute. It may be as
instantaneous as successive thoughts of the mind. For if the jury believes from the evidence
that the act constituting the killing has been preceded by and has been the result of
premeditation, no matter how rapidly the act follows the premeditation, it is premeditated.

The law does not undertake 1o measure in units of time the length of the period during
which the thought must be pondered before it can ripen into an intent to kill which is truly
deliberate and premeditated. The time will vary with different individuals and under varying
Circumstances.

The true tast is not the duration of time, but rather the extent of the reflection. A cold,
calculated judgment and decision may be amrived at in a short period of time, but a mere
unconsidered and rash impulse, even though it includes an intent to kill, is not deliberation

and premeditation a3 wiil fix an uniawful killing as murder of the first depree.
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INSTRUCTION No. _ !
A Murder which is not Murder in the First Degree is Murder in the Second Degree,

The distinguishing feature between First and Second Degree Murder is the presence or

absence of premeditation and deliberation. If the unlawful killing is done with malice, but
without deliberation and premeditation, that is, without the willful, deliberate and
premeditated intent Lo take life which is an essential element of First Degree Murder, then
the offense is Murder of the Second Degree.

In practical application this means that the unlawfu! killing of a human being with
malice aforethought, bul without a deliberately formed and premeditated intent 1o kill, is
Murder of the Second Degree.

If you believe from the evidence beyond a reasonable doubt that the defendant is
guilty of Murder, and there is in your minds a reasonzble doubt as to which of the two
degrees he is puilty, he must be convicted of the lesser offense which is Murder of the
Second Degree.

Should you find that the defendant did not commit Murder of either the First or
Second Degree but believe beyond a reasonable doubt that he is responsible for the

homicide, you must determing if that killing was manslaughter.

nANoE2




Murder of the Secend Degree is murder which is:

i)

2)

INSTRUCTION No, 1€

An unlawful killing of a human being with malice aforethought, but without
deliberation and premeditation, or

Where an inveluntary Killing occurs in the commission of an unlawfill act, the
naturzl consequences of which are dangerous to life, which act is intentionally
performed by a person who knows that his conduct endangers the life of

another, even though the person has not specifically formed an intention o kill.
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INSTRUCTION NO. __ |2

Malice aforethought means the intentional doing of a wrongful act without legal cause
or excuse or what the law considers adequate provecation. It is not confined to murder
committed with settled design and premeditation but extends to all cases of homicide. The
condition of mind described as malice aforethought may arise, not alone from anger, hatred,
revenge or from particular ilb will, spite or grudge toward the person killed, but may result
from any unjustifiable or unlawful motive or purpose to injure another, which proceeds from
a heart fatally bent on mischief or with reckless disregard of consequences and social duty.
Malice aforethought does not imply deliberation or the lapse of any considerable time
between the malicious intention to injure another and the actual execution of the intent but
denotes rather an unlawful purpose and design in contradistinciion to accident and

mischance.

3002€
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The crime of Manslaughter is the unlawful killing of a human being without malice

aforethought. Tt is not divided into degrees but is of two kinds, namely, Voluntary

Manslaughter and Involuntary Manslaughter.

INSTRUCTION No. &0
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INSTRUCTION NO. _ 2(

Voluntary Mansiaughter is the unlawful killing of a human being, without malice
aforethought and without deliberation or premeditation. It is a killing upon a sudden quarel
or heat of passion, caused by a provecation sufficient to make the passion irresistible.

The provocation required for Voluntary Manslaughter must either consist of a serious
and highly provoking injury inflicted upon the person killing, sufficienl to excite an
irresistible passion in a reasonable person, or an attempt by the person Killed to commit 2
serious personal injury on the person killing,

For the sudden, violent impulse of passion to be irresistible resulting in a killing,
which is Voluntary Manslaughter, there must not have been an interval between the assault
ot provocation and the killing sufficient for the voice of reason and humanity to be heard;
for, if there should appear to have been sufficient time for a cool head to prevail and the
voice of reason to be heard, the killing shall be attnbuted to deliberate revenge and
determined by you to be murder. The law assigns no fixed period of time for such an

interval but leaves its determination to the jury under the facts and circumstanees of the case,
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INSTRUCTION NO, _ 2%

The heat of passion which will reduce a Murder to Voluntary Mansiaughter must be
such an irresistible passion as naturally would be aroused in the mind of an ordinarily
reasonable person in the same circumstances. A defendant is not permitted 1o set up his own
standard of conduct and to justify or excuse himself because his passions were aroused
unless the circumstances in which he was placed and the facts that confronted him were such
as also would have aroused the irresistible passion of the ordinarily reasonable man if
likewise situated. The basic inquiry is whether or not, at the time of the killing, the reason of
the accused was obscured or disturbed by passion to such an extent as would cause the
ordinarily reasonable person of average dispoesition to act rashly and without deliberation and

reflection and from such passion rather than from judgment,
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INSTRUCTION NO,_23
The intention to kill may be ascertained or deduced from the facts and circumstances
of the killing, such as the use of a weapon calculated to produce death, the manner of its use,

and the attendant circumstances characterizing the act.
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INSTRUCTION NO._ 24
Involuntary Manslaughter is the killing of a hurnan being, without any intent to do so,
in the commission of an unlawful act or a tawful act which probably might produce such a
consequence in an unlawful manper; but where the involuntary killing occurs in the
commission of an unlawfizl act, which, in its consequences, naturally tends to destroy the life

of a human being.

00026
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INSTRUCTION NO. 25
“Deadly weapon” means any instrument which, if used in the ordinary manner
contemplated by its design and construction, will or is likely to cause substantial bodily harm
or death; or any weapon, device, instrument, material or substance which, under the
circumstances in which it is used, attempted to be used or threatened to be used, is readily

capable of causing substantial bodily harm or death,

100270




“Substantial bodily harm™ means:

D

2)

INSTRUCTION NO. 2%

Bodily injury which creates & substantial risk of death or which causes serious,
permanent disfigerement or protracted loss or impairment of the function of
any bodily member or organ; or

Prolonged physical pain.

0002'?}




L= T - S DR = LY S T .

10
1
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

INSTRUCTIONNO, 27
If a person unlawfuily inflicts upon another person a physical injury which is a
proXimate cause of the latter’s death, such conduct of the former constitutes an unlawful
homicide even though the injury thus inflicted was not the only cause of the death, and
although the person thus injured had been already enfeebled by disease, injury, physical
condition or other cause and although it is probably that a person in sound physical condition

thus injured would not have died from the injury.
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INSTRUCTION No. 28

By proximate cause is meant a direct cause, that is, a cause which, by direct and
natural sequence, produced the death in question. To say it differently, the proximate canse
of a thing is that cause which produces it and without which it would not have happened, A

proximate cause is a real cause, as opposed o a remate cause.
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INSTRUCTION NO._ 29 _
If a person unlawfully inflicts upon another person a physical injury which is 2
proximate cause of the latter’s death, such conduct of the former constitutes an unlawful
homicide even though the injury thus inflicted was not the orly cause of the death, and
although the person thus injured had been aiready enfeebled by disease, injury, physical
condition or other cause and although it is probably that a person in sound physical condition

thus injured would not have died from the injury.
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INSTRUCTION NO, _ 20
If a person premeditates and deliberates upon the crime of Murder and forms a
specific intent to commit that crime and thereafler becomes intoxicated, then such
mtoxication will not serve as a defense in order to reduce the degree of the murder.

If an intoxicated person has the capacity to form the intent to take life, and conceives

and executes such intent, it is no ground for reducing the degree of his crime that he was

induced to conceive it, or to conceive it more suddenly by reason of his intoxication.

If, however, you were to find that the defendant committed murder, and that at the
time of the offense the defendant was so intoxicated that he completely lacked the capacity

to deliberate and premeditate, then you must return a verdict of Second Degree Murder.




If the evidence shows that the defendant was voluntarily intoxicated when aliegedly

he committed the lesser included offenses of voluntary and involuntary manslaughter, his

intoxication is not a defense to such lesser included charges.

INSTRUCTION NO. 3!
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INSTRUCTION NO, _2%
Intoxication of a person is voluntary if it results from his willing panaking of any
intoxicaling liquor, drug or other substance when he koows that it i1s capable of an

intoxicating effect.
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INSTRUCTION NO._33

Nevada law provides that "no act committed by a person while in a state of voluntary
intoxication is less ¢riminal by reason of his having been in such condition." This is true
even when the intoxication is so extreme as t¢ make the persen unconscious of what he is
doing or to create temporary insanity.

This provision of the law means that if the evidence shows that the defendaat was
insane or voluntarily intoxicated when he allegedly committed the offense charged, his
insanity or intoxication is not a defense to such charge. Temporary insanity produced by
wtoxication does not destroy respensibility, when the party, when sane and raspﬂnsib[e,‘
made himsetf voluntarily intoxicated; and drunkenness forms ne defense whatsoever to the
fact of guily, for, when a crime is committed by a party while in a fit of intoxication, the law
will not allow him to avail himself of his own gross vice and misconduct to shelter himself
from the [egzl consequences of such erime. Evidence of drunkenness can only be considered
by the jury for the purpose of determining the degree of the crime, and for this purpose, it

must be received with greal caution.
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The killing of another person in self-defense is justified and not unlawful when the

INSTRUCTION No. 34

person who dees the killing actually and reasonably believes:

1)

That there is imminent danger that the assailant will either kill him or cause

him great bodily injury; and

2)

That it is absolutely necessary under the circumstances for him to use in self-

defense force or means that might cause the death of the other person, for the

purpose of avoiding death or great bodily injury to himself.
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INSTRUCTION NO. _ 85
A bare fear of death or great bodily injury is not sufficient to justify a killing. To
Justify waking the iife of another in self-defense, the circumstances must be sufficient to
excite the fears of a reasonable person placed in a similar situation. The person killing must

act under the influence of those fears alone and not in revenge.
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| has sought a quarre! with the design to force a deadly issue and thus through his fraud,

i contrivance or fault, to create a real or apparent necessity for making a felonious assault.

willingly engaging in a difficulty of his own free will, is attacked by an assailant, he has the

" right to stand his ground and need not retreat when faced with the threat of deadly force.

MY OB -4 O L B Lo ba

INSTRUCTION NO. 36

The right of sel{-defense is not available to an original agpressor, that is a person who

However, where a person without voluntarily seeking, provoking, inviting, or

1100211
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INSTRUCTIONNO. 37
When acting in self-defense, a person may only use the amount of force that is

reasonably necessary to defend themselves,
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INSTRUCTION NG, 2%

An honest but unreasonable belief in the necessity for self-defense does not negate

malice and does not reduce the offense from murder to manslaughter.
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INSTRUCTIONNO. 39

Actual danger is not necessary to justify a killing in self-defense. A person has a right

1o defend from apparent danger to the same extent as he would from actual danger. The
person killing is justified if:

1) He is confronted by the appearance of imminent danger which arouses in his
mind an honest belief and fear that he is about to be killed or suffer great
bedily injury; and

2} He acts solely upon these appearances and his fear and actual beliefs; and

3) A reasonable person in a similar situation would believe himself 1o be in like
danger.

The killing is justified even if it develops afterward that the person killing was

mistaken about the extent of the danger.
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If evidence of self-defense is present, the State must prove beyond a reasonable doubi
that the defendant did not act in self-defense. If you find that the State has failed to prove

beyond a reasonable doubt that the defendant did not act in self~defense, vou must find the

defendant not guiity.

INSTRUCTIONNO, 4P
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INSTRUCTION NO,_ 4l

In your deliberation you may not discuss or consider the subject of punishment, as

that is a matter which lies solely with the court. Your duty is confined to the determination
of the guilt of the Defendant.
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INSTRUCTION NO,_ 4%

If, during your deliberation, you should desire to be Further informed on any point of

law or hear again pertions of the testimony, you must reduce your request to writing signed

by the foreperson. The officer will then return you to court where the information sought

will be given you in the presence of, and afier notice to, the district attorney and the
Defendant and his counsel.

Playbacks of testimony are time-consuming and are not encouraged unless you deem

it a necessity. Should you require a playback, you must carefully describe the testimony to

be read back so that the court reporter can arrange histher notes, Remember, the court is not

at liberty to supplement the evidence.
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INSTRUCTION NO._ 43
When you retire to consider your verdict, you must select one of your number to act
as foreperson who will preside over your deliberation and will be your spokesperson here in
court.
During your deliberation, you will have all the exhibits which were admitted into
evidence, these written instructions and forms of verdict.
Your verdict must be unanimous. As soon as you have agreed upon a verdict, have it

signed and dated by your foreperson and then return with it io this room.

Iptat p—"

DISTRICT COURT JUDGE
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VER FILED N II'.'HE'EN COURT
746
DISTRICT COURT MAR 211 2003 @7:46m
EGWARD A. FRIEDUAND
CLARK COUNTY, NEVADA CLERK OF THE COURT
THE STATE OF NEVADA, ) Ll o
BY,
Plaintify, CASENO: C250630 DEPUT
s DEPTNO: Xvi oo CHOWN
BRIAN KERRY O'KEEFE,
Defendant,
VERDICT

We, the jury in the above entitled case, find the Defendant BRIAN KERRY
O'KEEFE, as follows:

COUNT 1 - MURDER WITH USE Of A DEADLY WEAFON (OPEN MURDER)

(please check the appropriate box, select only ane)

D Guilty of FIRST DEGREE MURDER WITH USE OF A DEADLY
WEAFPON

[[] Guilty of FIRST DEGREE MURDER

X[ Guilty of SECOND DEGREE MURDER WITH USE OF A DEADLY

WEAPON
[[] Guilty of SECOND DEGREE MURDER

[] Guilty of VOLUNTARY MANSLAUGHTER WITH USE OF A
DEADLY WEAPON

|___I Guilty of VOLUNTARY MANSLAUGHTER

I:l Guilty of INVOLUNTARY MANSLAUGHTER WITH USE OF A

DEADLY WEAPON
(] Guilty of INVOLUNTARY MANSLAUGHTER

[:] Not Guilty
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NCA

DAVID M. SCHIECK
SPECIAL PUBLIC DEFENDER
Nevada Bar No. 0824

Randalt H, Pike
Assistant Special Public Defender
Nevada Bar No. 194
Patricia Palmlal Bublic Det

uty Speci ic Defender

D?;az ar No. 60049
330 South Third Strect, 8 Floor
Las Vegas, NV 89155-2316

762} 455-6265

02} 455-6273 fax

rpike@co.clark.nv.us
palmpa@co.clark. ov.us
Attorneys for O'Keefe

THE STATE OF NEVADA,
Plainiiff,
vs.
BRIAN O'KEEFE,
Defendant.

L
ORIGINAL

FILED N OPEN COURT

MAR 20 7008

O s tpn s

KRSTENEBROWN — DEPUTY

HSTRICT COURT
CLARK COUNTY, NEVADA
CASE NO. C250630
DEPT. NO. XVII

-k

)
}
)
) f
)
)
{._

-
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INSTRUCTIONNO.

The State and police officers were required {0 provide the defendant’s counsel
with a “Use of Force Report™ prior to trial. You are insujuct_td that this report was not
provided to the defendant’s counsel prior to trial and that a detective made a false
allegation about the existence of this report. You are further instructed that the
intentional withholding of favorable evidence by the State and or police officers is an
indication of the weakness of the State’s case. You must consider the actions of the
State and police officer in withholding this evidence in determining whether the State

has met its burden of proving the charge against the defendant,

n00292.
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DAVID M. SCHIECK FILED IN OFEN
2 | SPECIAL PUBLIC DEFENDER MAR 20 2009
Nevada Bar No. 0824 EOWARO A,
Assistant Special Public Defander OLERK
4 | Nevada Bar No. 1940 m ﬂg
Eat:iciagalm B D BY.
5 | Deputy Special Public der KMSTEN BROWN DEPLTY
Mevada Bar No. 604639
& | 330 Sowth Third Street, Suite 800
Las Vegas, NV 89155-2316
7 E?ﬂz 4556265
702) 4556273 fax
$ | rpike@co.clark nv.us
palmpa@co.clark.nv.us
5 | Attomey for O'Keefe
16 DISTRICT COURT
"11 CLARK COUNTY, NEVADA
12 || THE STATE OF NEVADA, } CASE NO. C2506830
DEPT. NO. XVl
13 Plaintiff, }
: Ve, }
14
BRIAN O'KEEFE ]
15 Defendant ]
)
16
L7 DEFENDANT'S BRIEF ON ADMISSIBILITY OF EVIDENCE OF
ALLEGED VICTIM'S HISTORY OF SUICIDE ATTEMPTS, ANGER
I8 OUTBURSTS, ANGER MANAGEMENT THERAPY, SELF-MUTILATION
- (WITH KNIVES AND SCISSORS), AND ERRATIC BEHAVIOR
DATE: 32042008
20 TIME: B:00 AM.
21 COMES NOW, Defendant BRIAN O'KEEFE, by and through his atiarneys DAVID M.
22
SCHIECK, SPECIAL PUBLIC DEFENDER, and PATRICIA PALM, Deputy Special Public
23
” Defender, and hereby submits this brief in support of a defense request to question O'Keafe,
75 f{ @nd admit corroborating evidence on the issues of the alleged victim's history of suicide
26 | attempts, anger outbursts, anger management therapy, self-mutilation {with knives and
27 | scissors), and erratic behavior.
28
FECIAL MU
DEFENDER
v I ‘
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1 This Lrief is based upon the Fifth, Sixth and Fourteenth Amendments to the United
2

3

| States Constitution, the Constitution of the State of Nevada, article 1, section 8, NRS

48.045(1). NRS 48.055(1), NRS 50.095, and NRS 51.069(1), the following Points ang

i =%

Authorities, all papers and pleadings on file herein, and the attached Declaration of Counsgel.

POINTS AND AUTHORITIES

Teo show that any act by Brian O'Keefe which may have contributed to the death of

L - - .

Victoria Whitmarsh was made in self-defense, Brian O'Keefe intends to offer opinion and
10

I
12 appropriate, evidence to show that she committed specific violent acts when he became

reputation testimony at trial to show that Victoria had 8 character for aggression, and, as

13 | infoxicated.

14 Brian {O'Keefe is expected to continue testifying tomorrow and wilt state that at the time
15
16
17

18
19 | Rand. He then grabbed her arms in an effort to control her movement so she ¢ould not stab

of the incident in question, he was extremeiy intoxicated, as was Victoria. He will further testify
that Victoria surprised him by coming at him with a knife, as she had done twao days earlier.

He grabbed the knife blade to prevent her stabbing him and she pulied it away, cutting his

20 | him, and because of their drunken states, they fell onto the bed. She accidentally received

21| the stab wound as a resuit of faliing onto the bad.

22 . . . :

Brian will further testify that, as her partner on and off since 2001, he was aware at the
23
” time of the incident of her mental heakth history, which included muttiple suicide attempts, both

25 by overdose and cutting herself with knives or scissors. He was aware that she self-mutilated.

26 | He was awara that she had uncontrollable anger outbursts, and problems when stressed and

274 when abusing drugs or alcohol and that she was attending anger management counseling.

28 |n addition, two nights before the incident for which Brian is now on trial, Victoria came at
SPFECLAL FULIC i
DEFENDER
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Brian when he was reclining. She was yeiling and brandizghing a knife at him; however, as he

was sober at the time, he was able to calm her down and diffuse the situation.
furthermora, Brian has provided the State with Victonia's medical records, which

corroborata his claims as to her aggression and anger problems and her anger management

treatment. Those records show as follows:

‘October 2001 Admission to Montevista Hospital

Victoria was admitted October 31, 2001; she cut both wrists with a knife in what
she reported wasa her fourth suicide attempt  She was on the medications Celexa,
Xanax and Vistarii. She was diagnosed with Major Depressive Episode, Panic Disorder
with Agoraphobia. it was during this hospitalization that she and Brian met.

May 2002 Admission to Montevista Hospital

Victoria was admitted on May 21, 2002 because she'd been using Xanax, Lortab,
Oxycotin; she was blacking out and unable to funclion at work; withdrawal was severe;
consequances of use included severe dysfunction in ber relationship with husband from
whom she is separated; psychiatric history: was reported as foilows: severe anxiety and
depression; sha was hospitalized in October 2001 for OD and cutting her wrlst; she
also overdosed in 1983 and was hospitalired; diagnosis was opiate dependencs,
continuous, Xxanax dependence continuous, major depression, recurrent.

September 2006 Admission Montavista Hospital {this admission was duting Brian's
incarceration)

Victoria was admitted Septernber 26, 2005. She was diagnosed as Bipolar, Dep;
Polysub dep; liver cirrhosis w/ascites; Hep C; underweight; gerd; social, marital. The
Report of Dr. Allgower states "took lethal dose of Xanax requiring intubation/mechanical
ventilation hic depression, also has self-inflicted wrist lac.” Form by Dr. Slagle: Ms
Whitmarsh has made at least 3 suicide attempts. Recent attempt couid have been fatal.”
Report by Dr. Ajayi stated: suicide attempt resulted in admission to ICU. Had been
transferred from St. Rose where ICU from 9/24/06 - 9/26/08, 0D on Xanax and friend’s
morphine after argument with estranged husbhand. Diagnosis at 5t. Rose was
Bipolar Disorder type ll, depressed vs recurrent major depression and borderline
personality traits. She reported 2 previous suicide attempts (1983 OD on pain meds
after fight with husband) and (OD on pills and cutting wrists in 2001). She has been
self-mutilating for the pasts 15 years and stated that she cuts herself when she is
angry an the last time she cut her Jeft wrist was with a pair of acissors on Septamber

000295
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22, 2006. She complained of irritability, mood swings, difficulty sleeping at night
because of racing thoughts, poor appetits, anxiety, . . . She alsc reporis episodic
euphoria, anger outbursts and decreased need for slegp. She reports ongoing
conflict with her estranged husband and her sister and her 21 year old daughter.
Dr. Slagle documented poor impulse control, and that her 2001 admission to
Montevista was because “she was angry, screaming and "“went beserk” aftar an
argument with her husband and overdosed on pills and cut her wrist.” Dryg and
alcohgl abuse hx: hx of abusing Xanax back to at least 2001, hx of dependence on Lortab,
Percocet, and Oxyeotin dating back to 2002. Inpatient Oetox at Montevista in May 2002
followad by inpatient rehab through June 2002. Most recently admitted for detox from
Percocet and Lortab at Vatlley Hospital in August 2006. Her diagnosis was:  bicpolar
disorder, type |, depressed, benzodiazepine dependence, opiate dependence, hx of
alcohol dependence in sustained full remission; borderline persanality traits..... Mep C, Liver

Cirrohsis.... Her treatment plan ¢ont'd; includes anger management.
Shae had racing thoughts and substantial mood swings since 2000; 2 priorsuicide

attempta in the 13808 both since she married her husband; history of high moods

and anger problems; past history of very heavy alcohol use, Hx of pain medication
abuse.

Southern Navada Adult Mental Health Dctober 2007 Admission (This admission was
after Brian's incarceration but while the couple was separated)

These records show that in October, Victoria took an overdose of pills in an
apparent suicide attempt.

Brian will seek to admit portions of the records from the 2001, 2002, and 2006
hospitalizations as corroborative evidence of his knowiedge about Victoria and his state of
mind regarding whether she was mentally capable and likely to cause him great bodily harm
when she came at him with a knife. Additionally, he was aware of and had the opinion that
Victoria could be irrational and had a temper problem that caused her to be aggressive and
violent, especially when she was under the influence of alcohol or drugs.

The Fifth, Sixth and Fourteenth Amendments to the United States Constitution, as well
as the Nevada Constitution, article 1, section 8, protect a criminal defendant’s right to a fair
tnai, at which he may confront and cross-examine witnesses and present evidence in his

defense. See Nev. Const., art. 1, sec. 8 (providing that all parties be entitled to appear and

. 900296
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defend in person and that “[n]o person shall be deprived of iife, liberty, or property, without due
process of law™); U.8, Const., amends. V and XIV {providing that a criminal defendant is
entitled t¢ due process of law); U.S. Const., amend VI {providing that “[ijn all criminal
prosecutions, the accused shall enjoy the right to . . . be confronted with the witnesses against
him™), Pointer v, Texas 380 U.S. 400, 85 S. Ct. 1065 (1985) (recognizing that the right of
confrontation requires that a criminal defendant be given an opportunity to cross-examine the
witnesses against him): Chambers v. Mississippi, 410 U.S. 284 204 93 S, Ct. 1038, 1045
(1973) {stating that "the rights to ¢confront and cross-examine witnesses and to call withesses
in one's own behalf have leng been recognized as essential to due process™,

Further, NRS 48.045(1){b) provides that "je]vidence of a person's character or a trait
of his character is not admissibie for the purpose of proving that he acted in conformity
therewith on a particular occasion, except: . . . [e]vidence of the character or a frait of
character of the victim of the crime offered by an accused . . . and similar evidence offered by
the prosecution to rebut such evidence.” Additionally. NRS 48.055(1) states, “In all cases in
which evidence of character or 2 trait of character of a person is admissible, proof may be
made by testimony as to reputation or in the form of an opinion. On cross-examination, inguiry
may be made into specific instances of conduct.”

The Nevada Supreme Court has interpreted these statutes to require that an accused,
wha claims he acted in self-defense, be permitied to present evidence of the character of an
alleged victim regardiess of the accused's knowledge of the victim's character when it tends
to prove the victim was the likely aggressor. Petty v. State, 116 Nev. 321, 326-27, 997 P.2d
B00, 802-03 (2000). Proof may be established by testimony as to reputation or in the form of

anopinion. [d. An opinion as to violent character may evan be based on knowledge of

5 00237
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only ona incident of violence. For instance, in Petty, the Court heid that the district court
| erred by excluding testimony from a probation officer and police officer regarding their opinions
as to the violent character of the victim, ever though the police officer's opinion was based
|| upon only ane violent incident. Id. Based upon the foregoing authorities, Brian O'Kesfe
entitled to present evidence in the form of his opinion or reputation testimony as fo Victoria's
aggressive character and problems with anger control.

H The defense contends that attempts to commit suicide, especially when those attempts
are made with knives or other cufting instruments, and acts of self-mutilation with cutting
instruments constitute acts of aggression or violence.

Furthermore, at the time of the incident in question, Brian O'Keefe was aware of
Victoria's prior acts of violenca and aggressive character. The Nevada Supreme Court has
held that if the aceused, who is claiming he acted in self-defense, is aware of specific acts of
violence by an alleged victim, then evidence as to those specific acts is admissible to show
the accused's state of mind at the time of the allege crime, Id. at 326-27, $97 P.2d at 803: see
also Burgeon v, State, 102 Nev. 43, 45-46, 714 P.2d 576, 578 {19686); Sanborn v. State. 107
Nev. 399, 812 P.2d 1279 (1991). In Daniel v. State, 119 Nev. 498, 78 P.3d 890 (2003}, the

H Nevada Supreme Court explained as foliows:

[A} defendant should be ailowed to produce supperting evidence 1o prove the
particular acts of which the accused claims knowledge, thereby proving the
reasonableness of the accused's knowledge and apprehension of the victim and
the credibitity of his asserticns about his state of mind. . . . The self-serving
nature of an accused's testimony about prior viclent acts of the victim makes
comoberating evidence of those acts particularty important for an accused's
claim of self-defanse.

Id. at 518, 78 P.3d at 32 {citing State v. Daniels, 465 N.W.2d 633, 636 (Whs. 1991)).

1Np298
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The admission of evidence of a victim's specific viclent acts, regardiess of ils source,
is within the sound and reasonable discretion of the trial court and is iimited to the purpose of
establishing what the defendant believed about the character of the victim. Danie], 119 Nev.
at 516, 78 P.3d at 32,

in sum, not only may a defendant present evidence regarding specific acts by victims
whete the accused is aware of such acts, but the defendant may efso present comoborating
avidence to prove the particular acts of which the accused claims knowledge. “Wihen &
defendant claims self-defense and knew of refevent specific acts by a victim, evidence of the
acls can be presented through the defendant’s own testimony, through cross-axamination of
a surviving victim, and through extrinsic proof” |d, at 516, 78 P.3d at 32-33. Therefore,
because Brian O'Keefe was aware of Victoria's prior acts of violence, he is entitled to present
not only his own testimoeny but any additional corroborating evidence to establish those prior
acts. Brian O'Keafe wishes to present the aforementioned medical records and will submit
these to the Court as a proposed exhibit.

Additionally, to the extent that the State may seek to admit rebuttal evidence of an
alleged victim's character of peacefulness, an accused has a right to confront and cross-
examing the State's witnesses as to their knowledge of specific acts of violence by the
accused. Seg Slate v. Sella, 41 Nev. 113, 168 P. 278 (1817); U.S. Const. Amend VI: Nev,
Const. art. 1, sec. 8. indeed, NRS 48.055(1) specifically provides that when proof by
testimony as to reputation or in the form of an opinion has been given, “on cross-examination,
inquiry may be made into specific instances of conduct.” Therefore, if the Slate intends to
present any evidence to show Vicloria's character of peacefulness, Brian O'Keefe is antitied

to cross-examine the State's witnesses as to their knowledge of her specific priar acts of

’ n00299
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MATTHEW D. CARLING
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(702) 419-7330 (Office)
Attorney for Appeliant
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Tracie K. Lindeman
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STEVEN B. WOLFSON
Clark County District Attomey
200 Lewis Avenue, 3 Floor
Las Vegas, Nevada 89155
Counsel for Respondent
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Attomey General
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O’Keefe, Brian
Document Page No, |
(Ex Parte) Motion to Appoint Counsel filed on 12/06/13 4698-4700 '
“Amended” Exhibits 1o “Amended Petition for Writ of Habeas Corpus by
a Trug Pretrial Detaineg filed on 10/03/14 5008-5G36
“Bvidentiary Hearing Request™ (Amended Petition for Writ of Habeas
Corpus Pursuant to NRS 34.360 Exclusive | Based on Subject-Matter of
Amended Information Vested in Ninth Circuit by Notice of Appeal then
“COA” Granted on a Double Jeopardy Violation with No Remand [ssued
Smee) filed on 10/03/14 4995-5007
“Reply” to State's Response and Motion to Dismiss to Defendant’s Pro
Per Petition for Writ of Habeas Corpus Prsuant to NRS 34,360 filed on
10/27/14 352-5061
“True Pretrial Detainee's™ Reply to State’s Opposition(s) Admirting the
State has a Jurisdictional Defect by the Aung of a Notice of Appeal
Which Diveste Jurisdiction of the Matter Appealed; ie., O'Keefe's
Pretrial Habeas Matter Appealed to the 9 Circuit on the Subiect Matter
of the Amended Information Already Named a Double Jeopardy
Viciation filed on 10/01/14 4989-4994
Affidavit of Matthew D, Carling, Esq. filed on 06/29/15 5447-5453
Affidavit of the Honorable Michael P. Villani filed on 09/24/14 49814983
Amended [nformation filed on 02/10/62 01750177
Amended Notice of Appeal filed on 10/29/15 5565-5568
Appendix of Exhibits for: Motion to Dismiss based Upon Violation(s) of
the Fifth Amendment Component of the Double Jeopardy Clause,
Constitutional Coltateral Estoppel and, Altematively, Claiming Res
Judicata, Enforceable by the Fourteenth Amendment Upon the States
Precluding State’s Theory of Prosecution by Unlawful Intentional
Stabbing with Knife, the Alleged Battery Act Described in the Amended
Information filed on 03/16/12 3225-3406
Case Appeal Statement filed on G3/14/14 4850-4851
Case Appeal Statement filed on 04/11/14 4862-4863
Case Appeal Statement filed on 05/21/09 0334-0336
Case Appeal Staternent filed on 08/04/15 5476-5477
Case Appeal Staterent filed on 08/12/15 5484-3485
Case Appeal Statement filed on 09/02/14 4925-4926
Case Appeal Statement filed on 09/04/12 3536-3537
Case Appeal Statement filed on 09/24/12 4625-4628
Case Appeal Statement filed on 10/20/15 5547-5548
Case Appeal Statermnent filed on 10/21/15 5554-3556
Case Appeal Statement filed on 11/04/15 3572-5573
Case Appeal Statement filed on 11/24/14 5670-5071
Certificate of Mailing filed on 05/03/11 3048
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Ceruificate of Service filed on 06/29/15 5454
Clerks Centificate Judpment Reversed and Remanded filed on 05/06/10 1023-1027
Criminal Bindover filed on 12/26/08 Q004-0020
Criminal Order to Statistically Close Case filed on 07/31/13 4662
Defendant O’Keefe's Opposition to Motion in Limine to Admit Evidence

of Other Bad Acts Pursuant to NRS 48.045 and Evidence of Domestic

Violence Pursuant to 48.061 filed on 01/18/11 2877-2907
Defendant’s Brief en Admissibility of Evidence of Alleged Vietim’s

History of Suicide Attempts, Anger Qutbursts, Anger Management

Therapy, Self-Mutilation (With Knives andn Scissors), and Erratic

Behavior filed on 03/20/09 0293-0301
Defendant’s Motion to Require Court to Advise the Prosepective Jurors as

ta the Mandatory Sentences Required if the Defendant is Convicted of

Second Degree Murder filed on 03/04/09 0196-0218
Defendant’s Motion to Settle Record filed on 03/24/09 0317-0322
Defendant’s Proposed Jury Insiructions filed on 03/20/09 0302-0316
Defendant’s Proposed Jury Instructions filed on 08/23/10 1335-1393
Defendant’s Submission to Clark County District Attorney’s Death

Review Committee filed on 12/31/08 0021-G027
Defendant's Supplemental Proposed Jury Instructions filed on 03/20/09 | 0290-0292
Defendant’s Supplemental Notice of Witnesses filed on 08/16/10 1294-1296
District Court Amended Jury List filed on 03/19/09 0245
District Court Jury List filed on (3/16/09 0239

Ex Parte and/or Notice of Motion and Motion to Chief Judge to Reassign

Case to Jurist of Reason Based on Pending Suit 3:14-CV-00385-RC)-

WGC Against Judge Michael Villani for proceeding in Clear “Want of

Jurisdiction”™ Thereby Losing [mmunity, Absolutely filed on 08/28/14 4903-4912
Ex Parte and/or Notice of Motion filed on 08/28/14 4913

Ex Parte Application for Order Requiring Material Witness 1o Post Bail

filed on 03/10/09 0232-0236
Ex Parte Motion for an Order Shortening Time filed on 08/16/10 1292-1293
Ex Parte Motion for Appointment of Counsel Pursuant to NRS 34.750

filed on 09/15/14 4950-4952
Ex Parte Motion for Defense Cosis filed on 06/30/10 1037-1043
Ex Parte Motion for Production of Documents (Specific) Papers, .

Pleadings and Tangible Property of Defendant filed on 01/13/14 47144720
Ex Parte Motion for Reimbursement of Legal Cost of Faretta Canvassea

Defendant to Above Instant Case filed on 12/13/13 4701-4707
Ex Parte Motion for Release of Medical Records filed on 04/08/11 3041-3042
Ex Parte Motion to Extend Prison Copywork Limit filed on 06/24/15 5438-5441
Exhibits to Petition for Writ of Habeas Corpus by a True Pretrial Detainee

filed on 69/15/14 4954-4980
Ex-Parte Motion for Reimbursement of Incidental Cosis Subsequent the

Court Declaring Defendant Indigent and Granting Forma Pauperis filed

on 01/21/14 4722-4747
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Ex-Parte Motion 1o Extend Prison Copywork Limit filed on 01/28/14 4764-4767
Filing in Support of Motion to Seal Records as Ordered by Judge filed on

04/19/12 3438-3441
Findings of Fact, Conclusion of Law and Order filed on 10/02/15 3528-5336
Information filed on 12/19/08 0001-0003
Instructions to the Jury {Instruction No. 1} filed on 09/02/10 1399-1426
Instructions to the Jury filed on 03/20/09 (0246-0288
Judgment of Conviction (Jury Trial) filed on §9/05/12 4623-1624
Judgment of Conviction filed on 05/08/09 (0327-0328
Judicial Notice Pursuant NRS 47,140(1)-NRS 47.150(2) Supporting Pro-

Se Petition Pursuant NRS 34.360 filed on 03/12/15 5082-5088
Jury List filed on 06/12/12 3456

Jury List filed on 8/25/10 1396
Letters in Aid of Sentencing filed on 05/04/09 0324-0326
Motion by Defendant O'Keefe filed on 08/19/10 1329-1334
Motion for Complete Rough Draft Transcript filed on (04/03/12 3430
Motion for Judicial Notice the State’s Failure 1o File and Serve Response

in Opposition filed on 02/24/14 4800-4809
Motion for Judicial Ruling filed on (5/24/10 1028-1030
Motion for Leave to File Supplemental Petition Addressing All Claims in

the First Instance Required by Statute for Judicial Economy with

Affidavit filed on 06/15/15 5420-5422
Mation for Relief from Judgment Based on Lack of Jurisdiction for U.S.

Court of Appeals has not [ssued any Remand, Mandate, or Remittitur

filed on 07/23/14 4871-4889
Moticn to Continue Trial filed on 06/01/12 3450-3455
Motion to Dismiss Counsel filed on 10/03/1] 3164-3168
Motion to Modify and/or Correct Illegal Sentence filed on 01/27/14 47494759
Mation te Place on Calendar filed on 10/26/11 3169-3182
Motion te Place on Calendar filed on 11/28/11 3184-3192
Motion to Withdraw as Counsel {filed on 04/29/11 30443047
Motion to Withdraw Counsel filed on 11/28/11 3193-3198
Motion to Withdraw Counsel for Conflict and Failure to Present Claims

when [LA.C. Claims Must be Raised Per Statute in the First Petition

Pursuant Chapter 34 filed on 06/08/15 5148-51353
Motion to Withdraw filed on 09/14/10 1434-1437
Notice of Appeal filed on 03/13/14 4843-4849
Netice of Appeal filed on 04/11/14 4858-4861
Notice of Appeal filed on 05/21/09 0332-0333
Notice of Appeal filed on 07/31/15 5467-5472
Notice of Appeal filed on 08/11/15 2478-3483
Notice of Appeal filed on 08/29/14 4923-4924
Notice of Appeal filed on 10/21/15 5552-5553
Notice of Appeal filed on 11/03/15 5569-5571
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Notice of Appeal filed on 11/21/14

5067-5069

Notice of Change of Address fiied on 06/06/14

4864-4865

Notice of Defendant’s Expert Witness filed on 02/20/09

0180-01935

Notice of Defendant’s Witnesses filed on 03/06/09

0224-0227

Notice of Entry of Findings of Fact, Conclusion of Law and Order filed
on 10/06/15

3337-5546

Notice of Expert Witnesses filed on 03/05/09

0222-0223

Notice of Motion and Motion by Defendant O'Keefe for a Reasonable
Bail filed on 09/24/10

1441-1451

Notice of Motion and Motion by Defendant O'Keefe for Discovery filed
on 08/02/10

1211-1219

Notice of Motion and Motion by Defendant O'Keefe for Evidentiary
Hearing on Whether the State and CCDC have Complied with Their
Obligations with Respect 10 the Recording of a Jail Visit Between
O'Keefe and State Witness Cheryl Morris filed on 08/02/10

1220-1239

Notice of Motion and Motion by Defendant O'Keefe to Admit Evidence

Pertaining to the Alleged Victim’s Mental Health Condition and History,
Including Prior Suicide Attempts, Anger Qutbursts, Anger Management

Therapy, Self-Mutilation and Errratic Behavior filed on 07/21/10

1064-1081

Notice of Metion and Motion by Defendant O°Keefe to Admit Evidence
Pertaining 1o the Alieged Victim’s Mentat Health Condition and History,
Inciuding Prior Suicide Attempts, Anger Outbursts, Anger Management

Therapy, Self-Mutilation and Erratic Behavior filed on 07/21/10

1099-1116

Notice of Motion and Motion by Defendant O’ Kesfe to Admit Evidence
Showing LVMPD Homicide Detectives Have Preserved Blood/Breath
Alcohol Evidence in Another Recent Case filed on 08/02/10

1199-1210

Notice of Motion and Motion by Defendant O Keefe to Dismiss en
Grounds of Double Jeopardy Bar and Speedy Trial Violation and.
Alternatively, to Preclude State’s New Expert Wimess, Evidence and
Argument Relating to the Dynamics or Effects of Domestic Violence and
Abuse filed on 01/07/11

2785-2811

Netice of Motion and Motion by Defendant Q"Keefe to Preclude Expert
Testimony filed on 08/16/10

1284-1291

Notice of Motion and Motion by Defendant O'Keefe to Preclude the State
from Introducing at Trial Other Act or Character Evidence and Other
Evidence Which is Unfairly Prejudicial or Would Violate his
Constitutional Rights filed on 07/21/10

1047-1063

Notice of Motion and Motion by Defendant O’Keefe to Precluds the State
from Introducing at Trial Other Act or Character Evidence and Other
Evidence Which is Unfairly Prejudicial or Would Violate his
Constitutional Rights filed on 07/21/10

1082-1098

Notice of Motion and Motion by defendant O'Keefe to Preclude the State

from Introducing at Trial Improper Evidence and Argument filed on
01/03/11

1682-2755

Notice of Motion and motion by Defendant O°Keefe to Suppress his

-5-




PR~ - S SO P S G T R N

L o N o o v I o e L T o T o [ e T S
T e ot == T = R o - T T T T

Statements to Police, or, Alternatively, ta Preclude the State from

Introducing Portions of his Interrogation filed on 08/02/10 1152-1198
Notice of Motion and Motion for Leave of Court to File Motion for

Rehearing — Pursuant to EDCR. Rule 2.24 filed on 08/29/14 4514-4921
Notice of Motion and Motion in Limine to Admit Evidence of Other Bad

Acts Pursuant to NRS 48.045 and Evidence of Domestic Viclence

Pursuant to 48.061 filed on 01/06/11 2762-2784
Notice of Motion and Motion to Admit Evidence of Other Crimes filed on

02/02/09 (150-0165
Notice of Motion and Motion to Admit Evidence of Polygraph

Examination Results filed on 03/29/12 3412-3415
Notice of Motion and Motion to Dismiss based Upon Violation(s) of the

Fifth Amendment Component of the Double Jeopardy Clause,

Constitutional Collateral Estoppel and, Alternatively. Claiming Res

Judicata, Enforceable by the Fourteenth Amendment Upon the States

Precluding State’s Theory of Prosecution by Unlawful Intentional

Stabbing with Knife, the Alleged Battery Act Described in the Amended

Information filed on 03/16/]12 3201-3224
Notice of Motion and Motion to Seal Records filed on 03/22/12 3416-3429
Notice of Motion and Motion to Waive Filing Fees for Petition for Writ of

Mandamus filed on 12/06/13 4695-4697
Notice of Motion and Motion to Withdraw as Attorney of Record filed on

09/23/15 5517-5519
Notice of Motion and Motion 1o Withdraw as Attorney of Record filed on

09/29/15 5525-5527
Notice of Metion filed on 01/13/14 4721
Notice of Motion filed on 01/21/14 4748
Naotice of Motion filed an 01/27/14 4760
Notice of Motion filed on 02/24/14 4810
Notice of Motion filed on 03/04/14 4833
Notice of Motion filed on 06/08/15 5154-5160
Notice of Motion filed on 07/23/14 4890
Notice of Motion filed on 08/29/14 4922
Naotice of Motion filed on (09/15/14 4953
Notice of Witness and/or Expert Witnesses filed on 02/03/09 N166-0167
Notice of Witnesses and/or Expert Witnesses filed on 02/17/09 0178-0179
NV Supreme Court Clerks Certificate/ Judgment Affirmed filed on

02/06/15 3072-5081
NV Supreme Court Clerks Certificate/Judgment Affirmed filed on

07/26/13 4653-4661
NV Supreme Court Clerks Certificate/Judgment Dismissed filed on

06/18/14 48664870
NY¥ Supreme Court Clerks Certificate/Judgment Dismissed filed on

03/12/15 5089-5093

NV Supreme Count Clerks Certificate/Judgment Dismissed filed on

s
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(09/28/15 5520-5524
NV Supreme Count Clerks Certificate/Judgment Dismissed filed on

10/29/14 5062-5066
(’Keefe’s Reply to State’s Opposition to Motion to Admit Evidence

Showing LYMPD Homicide Detectives have Preserved Blood/Breath

Alcohol Evidence in Another Recent Case filed on 08/13/10 1256-1265
Opposition to State’s Motion to Admit Evidence of Other Bad Acts filed

on 02/06/09 0169-0172
Order Authorizing Contact Visit filed on 03/04/09 0219-0220
Order Authorizing Contact Visil filed on 08/12/10 1253-1254
Order Denying Defendant’s Ex Parte Motion to Extend Prison Copywork

Limit filed on D8/13/15 5486-5488
Order Denying Defendant’s Ex-Parte Motion for Reimbursement of

Incidental Costs Declaring Defendant Ingigent and Granting Forma

pauperis filed on 03/11/14 4840-4842
Order Denying Defendant’s Motion for Relief From Judgment Based on

Lack of Jurisdiction for U.S. Court of Appeals had not Issues any

Remand, Mandare or Remittatture filed on 09/04/14 4927-4929
Order Denying Defendant’s Motion to Dismiss filed on 04/11/12 3434-3435
Order Denying Defendant’s Motion to Seal Recorgds and Defendant’s

Motion to Admit Evidence of Plygraph Examination filed on 05/24/12 3448-3449
Order Denying Defendant's Petition for Writ of Mandamus or in the

Alternative Writ of Coram Nobis; Order Denying Defendant's Motion to

Waive Filing Fees for Petition for Writ of Mandamus: Order Denying

Defendant's Motion to Appoint Counsel filed on 01/28/14 4761-4763
Order Denying Defendant’s Pro Per Motion for Judifical Notice- The

State’s Failure to File and Serve Response in Opposition filed on 04/01/14 | 4855-4857
Order Denying Defendant’s Pro Per Motion for Leave to File

Supplemental Petition Addresging all Claims in the First Instance

Required by Statute for Judicial Economy with Affidavit filed on

07/15/15 5464-3466
Order Denying Defendant’s Pro Per Motion to Modify and/or Correct

Illegal Sentence filed on(13/25/14 4852-4854
Order Denying Defendant’s Pre Per Motion to Withdraw Counsel for

Conflict and Failure 1o Present Claims When L.A.C. Claiins Must be

Raised Per Statute in the First Petition Pursuant to Chapter 34 filed on

07/15/15 5461-5463
Order Denying Matthew D. Carling’s Motion 1o Withdraw as Attorney of

Record for Defendant filed on 11/19/15 5574-5575
Order Denying Motion 1o Disqualify filed on 10/06/14 5037-5040
Order filed on 01/30/09 0149
Order filed on 11/66/10 1462-1463
Order for Petition for Writ of Habeas Corpus filed on 10/15/14 5051
Order for Production of Inmare Brian O’ Keefe filed on (5/26/10 1032-1033
Order for Return of Fees filed on 11/10/11 3183




L - = U T, I SR PR X T —s

L L B o T o B e o e o L R o I et e T L S L
L~ " - R -~ R I T = L T T o R

Ovrder for Transeripts filed on 04/30/12 3442
Order Granting and Denying it Part Defendant’s Ex-Parte Motion for

Production of Dacuments (Specific) Papers, Pleadings, and Tangible

Propenty of Defendant filed on (02/28/1 4 4818-4820
Order Granting Ex parte Motion for Defense Costs filed on G7/01/10 1044-1045
Order Granting Request for Transcripts filed on 01/20/11 2966-2967
Order Granting Request for Transeripts filed on (4/27/11 3043
Order Granting Request for Transeripts filed on (9/14/10 1430-1431
Order Granting Reguest for Transcripts filed on 09/16/10 1438-1439
Order Granting, in Part, and Denying, in Part, Motion by Defendant

(Keefe for Discovery filed on 08/23/10 1394-1395
Order Granting, in Part, and Denying, in Part, Motion by Defendant

O"Keefe to Prectude the State from [ntroducing at Trial Other Act or

Character Evidence and Other Evidence Which is Unfairly Prejudicial or

Would Violate his Constitutional Rights filed on 09/09/10 1427-1429
Order Granting, in Part, the State’s Motion to Admit Evidence of Other 3199-3200
Bad Acts filed on 03/13/12

Order Releasing Medical Records filed on 04/08/11 3039-3040
Order Requiring Material Witness to Post Bail or be Committed to

Custody filed on 03/10/05 (230-0231
Order Shertening Time filed on 08/16/10 1283
Petition for a Writ of Mandamus or in the Alternative Writ of Coram

Nobis filed on 12/06/13 4663-4654
Petition for Writ of Habeas Corpus or in the Alternative Motion to

Preclude Prosecution from Seeking First Degree Murder Conviction

Based Upen the Failure (0 Collect Evidence filed on 01/26409 0125-0133
Petition for Writ of Habeas Corpus Pursuzant to NRS 34.360 Exclusive 1

Based On Subject-Matter of Amended Information Vested in Ninth

Circuit by notice of Appeal Then “COA” Granted on a Double Jeopardy

Violation with No Remand Issued Since filed on 09/15/14 49404549
Petitioner’s Supplement with Exhibit of Oral Argument Scheduled by the

Ninth Circuit Court of Appeals for November 17, 2014, Courtroom #1

filed on 10/01/14 4984-498%
Pro Se “Reply to State's Opposition to Defendant’s Pro Se Motion 1o

Modify and/or Correct Illegal Sentence filed on 03/04/14 4821-4832
ProSe “Reply” to State's Opposition to Defendant’s (Ex-Parte) “Motion

for Reimbursement of Incidental Costs Subsequent the Courts Declaring

Deferdant Indigent and Granting Forma Pauperis” filed on 02/24/14 47924799
Receipt of Copy filed on 01/03/11 2761
Receipt of Copy filed ons 01/12/11 2812
Receipt of Copy filed on 01/12/11] 2813
Receipt of Copy filed on 01/18/11 2876
Receipt of Copy filed on G1/27/09 0134
Receipt of Copy filed on 01/30/09 (146
Receipt of Copy filed on 02/06/09 0168
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Receipt of Copy filed on 03/04/09 0221
REeceipt of Copy filed on 03/24/09 0323
Receipt of Copy filed on 05/24/10 1431
Receipt of Copy filed on 06/13/11 3163
Receipt of Copy filed on 06/30/10 1036
Receipt of Copy filed on 08/02/10 1240
Receipt of Copy filed on 08/02/10 1241
Receipt of Copy filed on 08/02/1¢ 1242
Receipt of Copy filed on G8/02/10 1243
Receipt of copy filed on 08/13/10 1255
Receipt of Copy filed on 09/14/10 1432
Receipt of Copy filed on 09/17/10 1433
Receipt of Copy filed on 09/21/1D 1440
Receipt of File filed on 07/01/10 1046
Reply in Support of Supplemental Petition for Writ of Habeas Corpus
{Post-Conviction) filed on 08/25/15 5500-5510
Reply to State’s Response to Defendant’s Pro Per Post-Conviction

Petition for Habeas Corpus filed on 06/16/15 3423-5432
Reply to State’s Response to Defendant's Supnlemental Petition for Writ

of Habeas Corpus filed on 08/24/15 5485-5499
Regeust for Reugh Draft Transcripts filed on 16/21013 5545-5551
Request for Rough Draft Transeripts filed on 07/17/12 3458-3460
Eeguest for Certified Transeript of Proceeding filed on 09/09/39 0772-0723
Request for Rough Draft Transcript filed on 05/21/09 0329-0331
Request for Rough Draft Transcripts filed on 11/20/12 46294631
Return te Writ of Habeas Corpus filed on 01/29/09 0135-0145
Second Amended Information filed on 08/19/10 1326-1328
State’s Opposition to Defendant’s (Ex-Parte) “Motion for Reimburserment

of Incidental Costs Subsequent the Courts Declaring Defendant Indigent

and Granting Forma Pauperis™ filed on 02/07/14 4768-4791
State’s Opposition to Defendant’s Motion for a Reasonabie Bail filed on

(5/27/10 1452-1461
state’s Orpposition to Defendant’s Motion for Judicial Notice — The

State’s Failure to File and Serve the Response in Opposition filed on

03/19/14 4834-4839
State’s Opposition to Defendant’s Motion to Dismiss filed on 03/21/12 3407-3411
State’s Opposition o Defendani’s Motion to Preclude the State from

Introducing at Trial Improper Evidence and Argument fiied on 01/12/11 | 2814-2871
State’s Opposition to Defendant’s Motion to Seal Records filed on

04/05/12 3431-3433
State’s Opposition to Defendant’s Motion to Suppress his Statements 10

Police, or, Alternatively, to Preclude the State from Intreducing Portions

of his Interrogation filed on 08/17/1¢ 1306-1319

State’s Oppaosition to Defendant™s Motion to Withdraw Coeunsel for
Conflict and Failure to Present Claims When 1L.A.C. Claims Must be

C
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Raised Per Statute in the First Petition Pursuant to Chapter 34 filed on
06/25/15

5442-5446

State’s Opposition 1o Defendant’s Pro Per Motion for Leave of Court to
File Motion. . .Rule 2.4 filed on 09/12/14

4935-4939

State”s Opposition to Defendant’s Pro Per Motion 10 Chief Judge to
Reassign Case to Jurist of Reason Based on Pending Suit Against Judge
Michael Villani for Proceeding in Clear “Want of Jurisdiction™ Thereby
Losing Immunity, Absolutely filed on 09/12/14

4930-4934

State's Opposition to Defendant’s Pro Per Motion te Modify and/or
Correct Illegal Senience filed on 02/24/14

4811-4817

State’s Opposition to Motion for Evidentiary Hearing on Whether the
State and CCDC have Complied with their Obligations with Respect to
the Recording of a Jail Visit Between O Keefe and State Witness Cheryl
Morris filed on 08/10/10

1244-1247

State’s Oppesition to Motion to Admit Evidence Pertaining to the Alleged
Victim’s Mental Health Condition and History, Including Prior Suicide
Atternpts, Anger Outbursts, Anger Management Therapy. Self-Mutilation
and Erratic Behavior filed on 08/16/10

1277-1282

State’s Opposition to Motion to Admit Evidence Showing LVMPD
Homicide Detectives Have Preserved Blood/Breath Alcohol Evidence in
Another Recent Case filed on 08/10/10

1248-1252

State’s Opposition to Motion te Dismiss and, Alternatively, to Preclude
Expert and Argument Regarding Domestic Violence filed on 01/18/11

2908-2965

State’s Oppesiticn to Motion 10 Preclude Expert Testimony filed on
08/18/10

1320-1325

State’s Response and Motion 1o Dismiss Defendant's Motion for Relief
from Judgment Based on Lack of Jurisdiction for U.S. Court of Appeals
kad not [ssued any Remand, Mandare or Remittatture of filed on 08/07/14

4891-4502

State’s Response and Motion to Dismiss to Defendant’s Pro Per Petition
for Writ of Habeas Corpus Pursuant to NRS 34.360 Exclusive based on
Subject-Matter of Amended Information Vested in Ninth Circuit by
Notice of Appeal Then “COA™ Granted on a Double jEopardy Violatio
with No Remand [ssued Since (Post Conviction), Amended Peition and
Accompany Exhibits, Opposition to Request for Evidentiary Hearing, and
Opposition to Pro Per Motion to Appoint Counsel filed on 10/10/14

3041-5050

State’s Response to Defendant’s Motion to Preciude the State from
[ntroducint at Trial Other Bad Acts or Character Evidence and Other
Evidence that is Unfairly Prejudicial or Would Violate his Contitutionsal
Rights filed on 08/16/10

1268-1276

State’s Response to Defendant’s Petition for & Writ of Mandamus or in
the Alternative Writ of Coram and Response 1o Motion to Appoint
Counsel filed on 12/31/13

4708-4713

State’s Response to Defendant’s Pro Per Post-Conviction Petition for Writ
of Habeas Corpus filed on 06/02/13

5145-3147

State’s Response 10 Defendant’s Pro Per Supplemental Petition for Writ

T e
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of Habeas Corpus and Evidentiary Hearing Request. “Motion for Leave to
File Supplemental Petition Addressing all Claims in the First Instance
Required by Statute for Judicial Economy with Affidavit,” “Reply to
State”s Response to Defendant’s Pro Per Post Conviction Petition for
Habeas Corpus,” and “Supplement with Notice Pursuant NRS 47,1350(2);
NRS 47.140(1}, that the Untied States Supreme Court has Docketed (#14-
10693} the Pretrial Habeas Corpus Matter Pursuani 28 USC 2241(c)3)
from the Mooting of Petitioner’s Section 2241 Based on 4 Subsequent
Judgment Obtained in Want of Jurisdiction While Appeal Pending” filed

on 07/09/15 5455-5458
State’s Response to Defendant’s Reply in Suppont of Supplemental Posi-

Conviction Petition for Writ of Habeas Corpus filed on 09/03/15 5511-5516
State’s Response to Defendant’s Supplement to Supplemental Petition for

Writ of Habeas Corpus (Post-Conviction) filed on 07/31/15 5473-5475
State’s Supplemental Opposition to Motion to Seal Records filed on

0417712 3436-3437
Stipulation and Order filed on 02/10/09 0173-0174
Substitution of Attorney filed on 06/29/10 1034-1035
Supplement to Supplemental Petition for Writ of Habeas Corpus {Post-

Convietion) filed on 07/13/15 3459-5460
Supplement with Notice Pursuant NRS 47.150 (2); NRS 47.140 (1), That

the United State’s Supreme Court has Docketed (#14-10093) The Pretrial

Habeas Corpus Matier Pursuant 28 U.5.C.§ 2241 ©(3) From the Moating

of Petitioner’s Section 2241 Based on a Subsequent Judgment Obtained in

Want of Jurisdiction While Appeal Pending filed on 06/17/15 5433-5437
Supplemnental Appendix of Exhibits to Petition for a Writ of Habeas

Corpus Exhibits Cne (1) Through Twenty Five (25) filed on 06/12/15 5161-5363
Supplemental Notice of Defendant’s Expert Witnesses filed on 07/29/10 | 1117-1151
Supplemental Notice of Expert Witness filed on 05/17/12 3443-3447
Supplemental Notige of Expert Witnesses filed on 01/03/11 2756-2760
Supplemental Notice of Expert Witnesses filed on 08/13/10 1266-1267
Supplemental Notice of Expert Witnesses filed on 08/16/10 1297-1305
Supplemental Notice of Witnesses filed on 01/14/1 1 2872-2875
Supplemental Motice of Witnesses filed on 03/10/09 (228-0229
Suppletental Notice of Witnesses filed on 03/11/09 {(}237-0238
Supplemental Petition for Writ of Habeas Corpus (Post Conviction) filed

on 04/08/15 3054-5144
Supplemental Petition for Writ of Habeas Corpus filed on 06/15/15 5364-5419
Verdicet filed on 03/20/09 {28%
Verdict filed on 06/15/12 3457
Verdict Submitted to the Jury but Returned Unsigned filed on 09/02/10 1397-1398
Writ of Habeas Corpus filed on 01/36/0% 0147-0148

..
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TRANSCRIPTS

Document Page No.
Transcript — All Pending Motions and Calendar Call filed on 02/04/11 2996-3038
Transcript — All Pending Motions filed on 07/10/09 0351-0355
Transcript — All Pending Motions filed on 08/30/12 3461-3482
Transcript — All Pending Motions filed on 11/23/10 1464-1468
Transcript — All Pending Motions on 07/10/09 (348-0350¢
Transcript — Calendar Call filed on 02/04/11 2968-2973
Transcript —~ Calendar Call filed on 08/30/12 3520-3535
Transcript — Continued Hearing: Motion in Limine to Present Evidence of

Other Bad Acts filed on 08/30/12 3483-3509
Transcript — Defendant’s Petition for Wril of Habeas Corpus {Post

Conviction) filed on 10/79/15 5560-53564
Transcript — Defendant’s Pro Per Motion to Dismiss Based Upon

Violaticn(s) filed on 08/30/12 3510-3519
Transcript — Defendnat’s Motion to Settle Record filed on 07/10/09 (342-0345
Transcript — Entry of Plea/Trial Setting filed on 07/10/09 (356-035%
Transcript — Jury Trail — Day 1 filed on 10/14/0% (724-1022
Transcript — Jury Trial — Day 1 filed on 07/10/09 0582-0651
Transcript - Jury Trial — Day 1 filed on (7/10/09 0652-0721
Transcript - Jury Trial — Day 1 filed on (9/04/12 4278-4622
Transcript ~ Jury Trial — Day 1 filed on 11/23/10 1579-1602
Transeript — Jury Trial — Day 2 filed on 07/10/09 0515-0581
Transcript — Jury Trial — Day 2 filed on 11/23/10 1603-1615
Transcript — Jury Trial — Day 2 on 09%/04/12 4001-4227
Transcript — Jury Trial — Day 3 filed on 07/10/09 0462-0514
Transcript — Jury Trial — Day 3 filed on 11/23/10 1616-1738
Transcript — Jury Trial — Day 3 on 09/04/12 3779-4000
Transcript — Jury Trial — Day 4 filed on 07/10/09 0408-0461
Transcripl — Jury Trial - Day 4 filed on 11/23/10 1739-2032
Transcript — Jury Trial — Day 4 on 09/04/12 3600-3778
Transcript — Jury Trial — Day 3 filed on 07/10/09 (359-0407
Transcript — Jury Trial - Day 35 filed on 09/04/12 3538-3599
Transcript — Jury Trial — Day 5 filed on 11/23/10 2033-2281
Transcript — Jury Trial — Day 6 filed on 11/23/10 2282-2507
Transcript - Jury Trial — Day 7 filed on 11/23/10 2508-2681
Transcript - Jury Trial — Day 8 filed on 11/23/10 1469-1470
Transcript — Jury Trial — Day 9 filed on 11/23/10 1471-1478
Transcript — Matthew D. Carling’s Motion to Withdraw as Attorney of

Record for Defendant filed on 10/29/15 5557-5359
Transeript — Motions Hearing — August 17, 2010 filed on 11/23/10 1479-1499
Transcript - Motions Hearing — August 19, 2010 filed on 11/23/10 1500-1536
Transcript — Motions Hearing — August 20, 2010 filed on 11/23/10 1537-1578
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Transcript — Notice of Motion and Motion by Defendant Q' Keefe to

Preclude the State from Introducing at Trial Improper Evidence and

Argument filed on 02/04/11 2974-2989
Transcript — Partial Transeript of the Jury Tral - Day 2 filed on 03/18/09 | (0240-0244
Transcript - Peirocelli Hearing filed on 05/19/11 3049-3162
Transcript - Proceedings filed on 01/02/09 0028-0124
Transcript — Sentencing August 16, 2012 filed on 12/03/12 4632-4635
Transeript — Sentencing August 28, 2012 filed on 12/03/12 4636-4H52
Transcript - Sentencing filed on 07/10/09 0337-0341
Transcript — Status Check: Availability of Dr. Benjamin for Trial filed on

02/04/11 | 2990-2995
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REFUSAL TO INFORM THE JURY OF MANDATORY MINIMUM
INCARCERATION OF A CONVICTION OF SECOND DEGREE MURDER
WOULD VIOLATE THE DEFENDANT'S CONSTITUTIONAL RIGHTS

In the present case, Defendant respectfully requests that the jury be informed of
not only the penalties that # will be foreed to choose amongst if they retum a verdict of
first degree murder, but also the ten-year mandatory minimum and the possibitity of life
imprisonment shouid they conwvict him of second degree murder, Effectively, “life with
the possibility of parole” is the same potential sentence for first and second degree
murder, the only difference is when the defendant MAY be granted pargle, A brief
historical review demonstrates the right of the jury in this case under the Sixth
Amendment of the Constitution 16 know the sentencing impact of its decigion - a right
shared by the defendant. In construing the Sixth Amendment courts are engaged
in a conversation across four centuries - the eightaenth, nineteenth, twentieth, and
twenty-first - about the meaning of this grand constitutional provision. See Essay, The
Role of Judges in & Govemnment OF, By, and For the Psople, 30 Cardozo L. Rev.
(forthcoming 2008) ("Justice Breyer's nuanced view of the need for flexibility in
interpreting the Constitution makes him a 'member’ of the American Metaphysical Ciub,
allowing for a more pragmatic and effective administration of justice than a stiff and
abstract approach” (citing Stephen Breyer, Active Liberty: interpreting our Democratic
Canstitution (20081).

A majority of the Supreme Court now favors another method. Under Justice
Scalia and the Court's approach fo the Sixth Amandment, judges must look to criminal

prackces of the Thirteen Colonies and England in 17%1, when the amendment was

5

000200




oo =k D Lh B Wk B e

L T O S o e o T ¥ T - T - L
=] €T LA o b k) = O W B = S L B W R D

AL epp TR
YEFEMDER

WA OOUNIY
MEVADA

adoptaed. Judges today must largely put aside the caveats of Professor Julius Goebel,
Jr. and other historians about difficulties in understanding the vagaries of colonial
practice. See, e.g., United States v. Khan, 325 F. Supp. 2d 218, 226 (E.D.N.Y. 2004)
("The Constitution requires that we apply 1780 jury practice in our counts. Yet any
attempt to fully understand and apply eighteenth-century rules for juries in twenty-first
century federal sentencing is bound {o be somewhat chimerical.”); Essay, The Role of
Judges, supra (criticizing some of the historography of Supreme Court originalism).
Reception of British law before and at the time of the Declaration of Independence
makes contemporary English practice particularly important in construing the Sixth
Amendment. See, 8.g., Julius Goabel, Jr., Cases and Matenals on the Development of

Legal Institutions 258-329 (7th ed. 1946).

In interpreting and extrapolating from the requirements under the current direction
of the United States Supreme Court it appears fairly clear, from a review of legal and
historical scholarship on eighteenth-century colonial and English criminal practice, that
the petit juries of the Colonies and then the United States would have been aware of
any harsh sentence imposed mandatorily upen a finding of guilt of a particuiar crime
This is never more clear than in the use of the extensive voir dire currently in use in
most death penalty cases). The same scurces indicate that it is equally apparent that a
jury so apprised woukl have been expected to deliver a verdict of not guilty or of guilty
of a lesser crime had it believed the punishment excessive for the crime actualty

charged art praved.
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The Sixth Amendment requires a fully informed jury

The Sixth Amendment was adopted in 1791 as cne of the first matters of
business of the new republic, guarantesing the right of a defendant "{i]n all criminal
prosecutions . . _ [toj frial, by an impanrtial jury of the State and district wherein the crime
shall have been committed.” UJ.S. Const. amend. VL. It was then understood that the jury
had the power to refuse {o convict even if the facts and law indicated guilt. In later years
this fundamental power of the jury -- and the right of the accused - has been termed the
power to "nullify." The negative connotations of this ¢charactenzation of the jury's power
and responsibility ignore histery and the meaning of the Sixth Amendment.

When 2 jury refuses to convict on the basis of what it thinks is an unjust iaw as
appiied, a misconceived prosecution, or an excessive penalty, it is performing exactly its
role impaosed by the Sixth Amendment. These powers of the jury were exercised
consistently by jurors before, and for many years after, the Sixth Amendment was
adopted. See, 6.g., Appendix A, infra; Jeffrey Abramson, We, The Jury: The Jury
System and the |deal of Democracy 30-31, 63-64, 67-77 {1994); The Complete
Juryman: Or, a Compendijum of the Laws Relating to Jurors 194-202, 246-47 (1752);

Clay 8. Conrad, Jury Nullification: The Evolution of a Doctrine 13-63 {1998); William L.
Dwyer, |n the Hands of the Pecpie: The Trial Jury’s Origips, Triumphs, Troubles, and
Future in American Democracy 62-72 (1st ed. 2002); The English-mans Right: A
Dialogue Between a Barrister at Law and a Jury-Man 10-35 {1680); Norman J. Finkel,
Commeonsense Justice: Jurors' Motions of the Law 24-31 (1995); Thomas Andrew

Green, Verdict According te Copscience: Perspectives en the English Criminal Trial
Jury 1200-1800, at 153-99 (1985), John Hostettler, The Criminal Jury Old and New:
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Jury Power From Lariy Times to the Present Day 30-32, 48, 70-72, 92.103. 112-14,
121, 133-34 (2004), Larry D. Kramer, The People Themselves: Popyiar
Constitutionalism and Judicial Review 28-29 (2004} L.eonard W, Levy, The Palladium of
Justice: Onigins of Trial by Jury 68-105 (1st ed. 1999),

Introduced by James Madiscn as a promised quid pro quo for approval of the
Consfitution by the pacple of the States, the Sixth Amendment's right to 2 jury trial in
cniminal cases solidified and ratified the primary power of the petit jury as one of
essential institutions upon which the pecple's liberties would depend. it was expected fo
limit the kind of governmental overreaching that led to the Revolutionary War. See, e.g.,
Abramson, supra, at 28-29, 32 (1994); Kramer, supra, at 29-34, 70, 157; Shannon C.

Stimzon, The American Revolution in the Law: Anglo-American Jurisprudence Before
John Marshail 142-43 (1990). For the Framers, there would have been no need to go

back before the Magna Caria for suppor in the "courts of conscience." See, e.g.,

Andrew J. Parmenter, Nullifying the Jury: "The Judiciat Oligarchy” Declares War on Jury
Nullification, 46 Washburn L.J. 378, 380 (2007). They could look to recent and

contemporary juries, such as those in the wel-known trals of Lilburne, Willam Penn,
and Zenger, which had refused to convict when authorities insisted that the law required
them to do so.

In the mid-seventeenth century, Colonel John Lilburne had been repeatedly
acquitted in England of the crime of distributing pamphilets critical of the British
government. See The Trial of Lieutenant-Colenel John Lilburne, in 4 Cobbett's
Coilection of State Trials 1270, 1320, 1466 (Oid Bailey 1648). In his second trial he

asked the jury to acguit if it found capital punishment too severs. It responded by finding
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him “not guilty of any crime worthy of death,” thus directly involving itself in the issue of
punishment. Jo. at 187. Lilbume was released and even financially compensated.

The Quakers, William Penn and William Mead, were prosecuted in London in
1670 far preaching to an unlawful assembly and for breach of the peace. Trial of Penn
and Mead, in 6 Cobbet’s Collection of State Trials 850 (London, T.C. Hausard 1810}
After the jury acquitted Mead of ali charges and found Penn not guitty of disturhing the
peace, it was deprived of food, water and heat. Despite these coercive tactics, the jury
still refused to find guilt, and was fined. Some jurors, including @ man named Bushell,
refused to pay; they were imprisoned, until ordered released by the Chief Justice on the
ground that the jury in effect determines the law when deciding by general verdict,
Busheil's Case, 124 Eng. Rep. 1608, 1012-13 {1670).

Cne of the most famaous of the colonial cases in which juries frustrated the crown
and its judges was the Trial of John Peter Zenger. See T.B. Howell, The Traf of Mr.
John Peter Zenger in 17 A Collection of State Trials 675 (1735). In 1735, a jury
acquitted Zenger after his counsel argued that truth was enough basis to refuse to
convict even though the jury had been charged to the contrary. Anti-monarchist writings
are sprinkled with encomiums for the Zenger and other defiant juries. See Pamenter,
suipra, at 384 nn.53-81 and accompanying text. For other like cases, see, e.g.,, Leonard
W. Levy, The Paliacium of Justice: Ongins of Trial by Jury 55 ff. (1999). The right to trial
by jury incorporated in the Censtitution by the Sicth Amendment was thus envisaged as
a ¢check against gverreaching by the new federal government.

This history applies to the instant case because these cases demonstrate the

power of colonial and Bntish jurors which depended in large measure upon the fact that
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they were from the vicinage, were welkinformed and self-confident property ownets,

see, e.g., Randolph A. Jonakit, The American Jury System 107-08 (2003), and knew the

essentials of the local criminai iaw and its punishments, See, ¢.¢., Abramson, supra, at
22-29, 32, 34-35 ("[J]urors did not even need to rely on a judge's instructions to know
the common law of the land™); Neil Vidmar & Valerie P, Hans, American Juries: The
Verdict 49 (2007} {noting that John Adams "remarked that the commaon law was known
by everyone and 'imbibed with the Nurses Mitk and first Air' and that, accordingly, "[ijn
many cases judges gave the jury no instructions on the law" {quoting 1 The Legal

Papers of Johp Adams 230 (L. Kinvin Wroth & Hiller B. Zobeieds., 1965))}

Juries often used their power not to convict. As Blackstone notes in his
commentaries, it was extensively exercised when the punishments that would be
expacted to follow from conviction were deemed excessive. See, e.g., 4 William M.
Blackstone, Commentaries on the Laws of England *342-44 {1769) (noting with
approval that juries often found tha value of stolen goods to ke less than twelvepenice in
order to avoid the mandatory death penalty for theft of goods worth mere than
twelvepence, calling such pragtice "pious perjury”); Canrad, supra, at 20; Dwyer, supra,
at 49; Green, suprs, at 28-29, 35-44; Leon Radzinowicz, A History of English Criminal
Law and lts Administration from 1750: The Movernent for Reform 1750-1833, at 53-57
{1348) (discussing elimination of capita! charges by "pious peijury”™). Exercise of the
power 1o reduce the sentence presupposed a knowledge of the expected punishment.

it is not strange that jurors should, in the second half of the eighteenth century,
know details of criminal law and punishment — matiers of punishment of which many of

our present jurors do not know and are deliberately kept from knowing. Criminal law

19
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then was much simpler than today, now requiring tomes of highly abstruse, convoluteg
definitions and exiracrdinary combinations of statutory prison maximums and
minimurms, fines, restitutions, forfeitures, probationary terms, treatment for mentai
health and other problems in and out of prison, sentencing guidelines, caselaw and
tocal practice. 1t would have been inconceivable, for example, that a Nevada Jury in the
late 1800's would not know that conviction required a ten-year minimum term of prison

and a potential life sentence .

Madern courts cannot ignore the former predominant jury power to controd
sentences, and the matter is being réviewed throughout the legat community. See,
2.g., Barbara J. Shapiro, Beyond Reasonable Doubt and Probable Cause: Historical
Perspectives on the Anglo-American Law of Evidence (1991}, Lance Cassak & Milton
Heumann, Cid Wine in New Boltles: A Reconsideration of Informing Jurors About
Punishment in Determinate — and Mandalory — Sentencing Cases, 4 Rutgers J. L. &
Pub. Pol'y 411, 428-37 (2007} {modem federal cases namowing the scope of jury
discretion must be revisited in view of recent Supreme Court cases); Teresa L.
Conaway, Carol L. Mutz, & Joann M. Ross, Jury Nullification: A Selective Annotaled
Bibliography, 39 Val. U. L. Rev. 393 (2004) (articles, some books, cases and state
constitutions); Note, The Changing Role of the Jury in the Nineteenth Century, 74 Yale
L. J. 170, 170-92 (1964) (at the outset of the ninetesnth century the jury was regarded
as a mainstay of liberty and an integra! part of democratic government, but outmoded by
the end of the century); Parmenter, supra, at 380-97 (tracing history of the nullification

doctrine from the Magna Cara to O.J, Simpsaon and beyond); Arie M. Rubenstein, Note,

il
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Verdicls of Conscience: Nullification and the Modem Jury Trial 106 Colum. L. Rev. 858,
967-72 (2008); Steve J. Shone, Lysander Spoonar: Jury Nuliification and Magna Carta,
22 Quinnipiac L. Rey, 651, 668 (2004) (endorsing powarful “theoretical arguments” for
jury nuliification cver "the more modern attempts to find precedents or constitutional
authority for the practice in the exiensive, but somewhat repetitive law journal
literature.”). See also generally State v. Poulin, 277 A.2d 493 (Me. 1871);
Commonwealth v. Feaser, 1999 PA Super 1, 723 A.2d 197 {(Pa. Super. Ct. 1899); State

v. Findlgy, 171 V. 584, 765 A.2d 483, 488-83 (Vt. 2000).

in reviewing the involvement of juries in criminal adjudications, the Court in

Linited States v, Polizzi, 548 F. Supp. 2d 308, 323 (E.D.N.Y, 2008) the Court found that

the American petit jury is no longer a “mere factfinder’ Indeed,

From the time the right to tral by jury was embedded in tha Constitution as a
guarantes to criminal defendants through the Sixth Amendment in 1781, it has been
expected to bring ta court much of the wisdom and consensus of the local community.
See Part IV, infra. It has, when jurors deemed it necessary, stood as a guardian of the
individual against the sometime cruel overreaching of government and its meniais.

- Much of sur madern procedural "reforrns” have been designed to limit the jury’s reach

and power, increasingly shifting control to judges; these efforts have attempted
unconstitutionally to transform the jury info a simple factfinder from its grander historical
position under the Constitution as representative of the people in the courts.

The Polizzi Court took great care in noting that recent Suplreme Court
developments stress "originalism” — that is to say, the meaning at the time the relevant
censtiiutional language was adopted. The approach has been applied to sentencing in a
sefies of Supreme Court cases reviving the eriginal meaning of the Sixth Amendment

guarantes of tnial by jury in criminal cases and the right of a defendant to be confronted

12
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with opposing witnesses. The development is based upon what is believed to be

Tarrm

colonial practice immediately preceding adoption of the Sixth Amendment, and the

reception of then current British practice.

Taking this “ariginalism”, the Court utilized an extrapolation of the recently
emphasized constitutional principle requiring a jury finding of the facts needed to

enhance a sentence requires courts o recognize that colonial and British juries in

LT TR - - e I~ S . W - SR T B o |

the late eighteenth century had power to control the finding of guilt in crder to

L]

affect the sentence, The Court specifically found that, “[[In exercising its

bt
At

extensive discretion, the jury was expected to be aware of and understand

L]

the sentence that would follow from ita decision. That jury power to know

ja—
Lad

and act may not be eviscerated”, (emphasis added). The Court speicifically

-
Y

finding that it was done by failing to advise the jury of the mandatory minimum

o LA

sentence required on conviction of one of the counts.

-J

The Court was disparaged of much of modem civil and criminal procedural rule-

L -]

making that has been devoted to controlling juries, to the denigration of

L =]

originalisr by the Supreme Court in sentencing and confrontation which requires

i
=]

enforcement of a basic element of the Sixth Amendment as originally

o B 5
T

understood: the jury of the "vicinage” or locality , being aware of the sentencing

T
[PE )

implications of a finding of guilt, had the frequently exercised power to refuse to

o)
Y

foflow the law as construed by the court, and could acquit or downgrade the

o]
W

ctime in order to avoid a sentence it deemed excessive.

[ ]
(=}

57 The complexity of modem United States criminal law and the general
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public's lack of detailed knowledge of statutory previsions including the
consequences of statutery minimums require that, “in the few cases where
necessary, the jury be informed of such matters as the required minimum term of

incarcaration that will follow from its verdict so that it can exercise its

constitutionally mandated historic rofe.” (id.).

While some cases have rejected this view, out of fear of “nullification”, the
Courts in those cases have not, in the opinion of the above court  followed the
Sixth Amendment as it must be interpreted after recent Supreme Count originalist
holdings. Consideration of jury power contemporaneous with the Sixth
Amendment's adoption leads to the canclusion that this court would be
commitling constitutional error if it denies the defendant’s request to inform the
Jury of the statutory mandatory ten year minimum agplicable to the possible

counts in that case

The Polizi Court feit that this ruling an what the jury iz entitled to know
about sentencing is limited teo that small group of cases where the jury would not
be expected {0 know of the applicable harsh mandatory minimum.(id) Indeed
the lengthy minimum sentences for a conviction of second degree murder is
something that would not be within the general ken and knowledge of the
average juror, |t would appear that this would be particulary appropriate in
cases such as the prasent case in which the jury is being informed about the
possible sentences it would be required to impose if the conviction is one for first

degree murder.

14
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Trial as a Sentencing Proceeding

The sentencing practices of the Jater saventeenth and eighteenth centuries
were a powerful source of pressure on the deferdant to speak at his trial. Qur
modern expectation is that sentencing will accur in a separate post-verdict
phase, after the trial has determined guilt. Furthenmora, in jury-tried cases, we
expect the judge, not the jury, to exercise whatever sentencing discretion the law
might bestow. In early modern times, however, these divisions of function in
sentencing matters between (nal and posi-trial, and belween jury and judge,
were less distinet. The trial jury exercised an important role in what was
functionally the choice of sanclion through its power t¢ manipulate the verdict by
convicting on a charge that carried a lesser penalty. (A vestige of this power to
mitigate the sentence survives in modemn practice, when the jury convicts of a
lesser included offense, or when it convicts on fewer than all the counts that are
charged and proved).

It was the development of alternativas to the death penalty in the
eighteenth century, especially the system of transportation to the New World for
a term of penal servitude that allowed pariial verdict 1o burgeon. Transpartation
became the sanction for offenses that fell within the rubric of benefit of clergy,
giving the jury an effective choice between convicting an offender in a manner
that would lead to the imposition of capitat punishment or in a way that wouid
result in transportation. For example, if the jury convicted a defendant of burgiary,
the punishment was death; but if, on the same facts, the jury convicted of the

partial verdicts involved transporiation: When the jury valued stolen goods at less

15
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thar a shiliing (invariably at 10d.), the offence became petty rather than grand
larceny, for which the common sanction was whipping. In a sample of London
cases from the Okl Bailey in the 17505 juries retumed partial verdicts in nearly a
quarter of the cases. For a few ofienses, like picking pockets, the juries all but
invariably downvalued, expressing a social consensus that the capital sanction
was virtually never appropriate. At the opposite end of the spectrum were a few
property crimes, especially highway robbery and gang-style burglary that were
regarded as so menacing that juries virtually never mitigated the capital sanction,
Across the broad range of property ¢rimes, however, jury discretion held sway. In
deciding whether to return verdicts of mitigation, juries distinguished, first,
according to the seriousness of the offenses, and second, according to the
conduct and character of the accused.

The jury's power to mitigate sanctions profoundly affected the purpose of
the criminal irial for those many offenses in which the jury might retum a partial
verdict. Because the main purpose of defending such a case was lo present the
jury with a sympathelic view of ihe offender and of tha circumstancss of the
crime that would encourage a verdict of mitigation, the criminal defendant
iabored under an engrmous praciical compulsion to speak in his own defense, By
structuring senfencing as an incident of the tral, the procedure foreclosed the
defendant from participating in what was in function his sentencing haaring
unless he spoke about the circumstances of the offense. To be sure, character
witnesses could and did carry some of this burden for the defendant in some

cases; it was not impossible to remain silent and still obtain jury leniency. But it

16
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was a grave risk that few defendants had the stomach to undertake. Thus, the

—

same factors that caused the procedure to prefer trials over guilty pleas also
induced criminal defendants at tral to speak to their knowledge of the events,

The modem system of post-verdict judicial sentencing arose in response to many.
facters. The movement to revise the substantive criminal kaw by consolidating and
rationalizing the categories of offenses invited the grading of sentences according to

severity. This development was deeply connected to the appearance of imprisonment

ooab o~ g o h B W

as the routine punishment for cases of serious crime. The older sanctions, death and

=

transportation, had lent themselves ta jury manipuiation, because they came as "either-

A
pr—

or' choices. Because the new sanction of imprisonment for a term of years was all but

o]

infinitely divisible, it invited the concept of the sentencing range, which transferred to the

—
L

judge the power to tailor the sentence to the particular offender.

%

With the advent of mandatory minimum sentences, however, Jurias today

h un

again face - albeit often unknowingly — "either-or” choices similar to those facing

Yt
d

the British and colonial juries of 1791, To fully exercise their historical function,

o
[ -]

jurias today must understand the two "eithers”; they cannot rely on the court to

=

mitigate because it is bound by the statutory minimum term of imprisonment.

Ed
(=4

That the sighteenth-century practice of the juny's right to decide the law — or to

frct B
bl

decide how the law applies to particular defendants in light of the severity of

Bed
Lok

punishment — was incorporated into the Sixth Amendment's right to "trial by jury"

[ ]
&

is illustrated by the 1794 Supreme Court case, Georgia v. Brailsford 3 U.S. 1, 1

kd
Lh

L. Ed. 483, 3 Dall. 1 {1784). The jury, siting in originat jurisdiction because the
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State of Georgia was a party, see U.S. Const, art. lll, § 2, was charged as follows
by Chief Justice John Jay:

It may not be amiss, here, Gentlemen, to remind you of the
good old rule, that on questions of fact, it is the province of the jury,
on questions of law, it is the province of the court to decide. But it
must be cbserved that by the same law, which recognizes this
reasonabie disinbution of jurisdiction, you have neverthefess a right
{o take upon yourseives o judge of both, and to delermine the law
as well as the fact in controversy. On this, and on every other
occasion, however, we have no doubt, you will pay that respect,
which is due to the opinion of the court: For, as on the ane hand, it
is presumed, that juries are the best judges of facts; it is, on the
other hand, presumable, that the court are the best judges of law.
But still both objects are lawfully, within your power of decision.

3 U.8. at 4 (emphasis added}. With justices who had been instrumental in
framing the Constitution, the Supreme Court of 1794 accepted the jury's power
ana right to decide both the facts and the law of a case - and to be so instructed
by a judge, Braifsford's ruling was attenuated in the late nineteenth century.

Twa major Supreme Court Justices' opinions in the nineteenth century have
language relied upon by subsequent courts as restricting the Sixth Amerdment's jury
discretion and right to know the effect of its decision. They are Justice Story's in the
Circuit Court of the District of Massachusetis, United States v. Bafliste, 24 F. Cas. 1042,
F.Cas. No. 14545 (C.C.D. Mass. 1835) and the first Justice Harlan's in Sparf v. United
States, 156 U.S. 51,15 8. Ct. 273, 38 L. Ed. 343 (1895). Baitiste is distinguishabile
from modern anti-nuliification cases because Justice Story's statement was made in the
context of preventing a conviction unfounded under the statute as he construed it, not to

prevent the jury from refusing to convict a person technically guilty. Justice Harlan's,

sixty years later, contains a long and learned analysis. It restricts the effect of the
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historical Sixth Amendment by preventing the jury from finding the lesser of the crimes
of murder or manslaughter — the difference between death or life for the prisoner,

Whatever the judicial system's evaluation of modem juries and their proper roke,
the Supreme Court has recently instructed us that in matters of sentencing as well as
hearsay, it is necessary to go back to the practice as it existed in 1791 to construe the
meaning of congtitutional provisions such as the Sixth Amendment. Justice Gray
dissenting in Sparf seems to have hit both the modern and ancient marks exactly.
Judges are forcefully reminded in Crawford v. Washington, reevaluating the
constititional right of confrontation and the limits on the use of “testimonia¥’ hearsay,
that no matter how long and fim a precedential line of Supreme Court cases, if analysis
shows it wag ili-based historically it must be abandoned. 541 U.S. 36, 124 5. Ct. 1354,
158 L. Ed. 2d 177 (2004)

Since the late nineteenth century, jusy power has increasingly been suppressed
in favor of judicial control in both civil and criminal rials through case law and
amendments to the statutes and nules governing the trial process. This trend —
especially since the 1990s — is so strong that one commentator considers it "war.” See
Andrew J. Pamenter, Nullifying the Jury, The Judicial Oligarchy Declares War on Jury
Nuifification, 46 Washburn L.J. 379 (2007). That the courts of three out of the four states
that grant junies the power in criminal cases to decide both law and fact "have
eviscersted any literal translation of these cnﬁstitutiﬂnar provisions” is one such
example. /d. at 391, see Ga. Const, ant. |, § 1, para. x1(a) (1928); Ind. Const, art. |, § 18
(1899} {"In alt criminal cases whatever, the jury shall have the right to determine the law

and the facts."); Md. Code Ann,, Const, art. 23, Declaration of Rights (same).

13

ng0214




ACAL PV LIC
JEFENDER

LRE Lol Ty
KEYADA

—

L= R e S~ I . S - U Vo R ¥ |

| T o o L o I o I L e
R I = S . R S Y N T = N - - R R - SR & TN - SO % N N [ PP S

W
-]

Those who would limit the powers historically exercised by juries must
now consider the Supreme Court's Booker-Apprend line of sentencing decisions,
see United States v. Booker, 543 U S, 220, 125 8. Ct. 738, 160 L. Ed. 20 621
(2005); Apprendi v. New Jersey, 530 U S. 466, 120 8. Ct. 2348, 147 L. Ed. 2d
435 (2000), and its reinvigoration of the Confrontation Clause in Crawford v.
Washingion, 541 U.S. 36, 124 §. Ct. 1354, 158 L. Ed. 2d 177 (2004). These
decisions bear on the question of whether juries shouki be informed of the
sentences that would resuit from guilty verdicts. They emphatically reaffirm three
propositions that support the argument that juries can be trusteg with this
infﬂm'bation.- First, the right to a jury triai is a fundamental constitutional right; it
provides a chack on the courts, executive, and legislature equivalent to tha.t of
the voter on elected officials. Second, the Supreme Court, in interpreting the
Sixth Amendment, reties on criminal practice the Court believes existed in the
late esghteenth century. Third, the Supreme Court is willing to overtum long-
established federal law, with some measure of reasoned disregard for the
consequences of doing so, when it determines that precedent impinges on the
powers historically exercised by juries (or, in Crawford, the historical scope of
the confrontation right). These three principles make it inappropriate to cavalierly
and without analysis treat jurors' power to refuse to convict (or ta be informed of
mandatory minimums) as improper,

Perhaps the most evocative of the recent Supreme Court writings
cancerning the jury is an opinion by Justice Scalia in a non-sentencing case,

Neder v. United States, 527 U.5.1, 10,15, 119 5. Ct 1827, 144 L. Ed. 2d 35

20
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{1599) (holding that harmless error rule appiies to failure to submit issue of
materiality to the jury). In that opinion, Justice Scalia called juries the “spinal
column of American democracy.” Id. at 30 (Scalia, J., concurring in part and
dissenting in part). He continusd;
Perhaps the Court is s0 enamored of judges in general, and federal
judges in particular, that i forgets that they (we) are officers of the Government,
and hence proper objects of that healthy suspicion of the power of government
which possassed the Framers and is embodied in the Constitution. Who knows?
— 20 years of appointments of federal judges by oppressiva administrations
might preduce judges willing to enforca oppressive criminal laws, and to interpret
criminal laws oppressively — at least in the view of the citizens in some vicinages
where ¢riminal prosecutions must be brought. And so the people reserved the
function of determining criminal guilt fo themsefves, sitting as jurcrs. It is not
within the power of us Justices {0 cancel that reservation.
id. at 32 (emphasis in original); see Blakely, 542 U.S. at 307 (addressing "the plausibility
of the claim that the Framers would have left definition of the scope of jury power up to
judges’ intuitive sense of how far is too far,” the Court found "that claim nat plausible at
all, because the very reason the Framers put a jury-trial guarantee in the Constitution is
that they were unwilling to trust government t¢ mark cut the role of the jury.”). These
passages confirm that the modern Supreme Court attributes great value to defendants’
Sicth Amendrnent right to trial by a jury -- with power to prevent sentences it deems
excessive.

Recent sentencing opinions show that the Supreme Court is willing is strike down
precedents and statutes that inpinge on the historical functions of the jury. The opinions
do 5o in the teeth of arguments that pro-jury doctrines could have adverse

consequences, such as reducing the efficiency of adjudicatory process, creating unfair

sentencing dispanties, and throwing the federal criminal courts into disarray. A similar

21
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tale is told by Crawford and the curment interpretation of the Confrontation Clause of the
Constitution
These cases demansirate that the Supreme Court halds the jury right in
such high esteem that it was willing to invalidate widespread accepted
sentencing practice, even though critics portended that dire consequences would
result. In response to Justice Breyer's dissenting argument in Apprendi that the
majority's soiution would be unwarkable, Justice Scalia noted that it was
constitutionally required:
| feel the need to say a few words in response to Justice Breyer's
dissent. It sketches an admirably fair and efficient scheme of criminal
justice designed for a society that is prepared to leave criminai justice to
tha State_ (Judges, it is sometimes necessary to remind ourselves, are
part of the State — and an increasingly bursaucratic part of it, at that.) The
founders of the American Republic were not prepared to leave it to the
State, which is why the jury-trial guarantee was one of the least
controversial provisions of the Bill of Rights. It has never been efficient:

but it has always been free
CONCLUSION

To ensure that the accused is judged by prevailing community mores in
cannection with "the penal system,” a jury applies its own judgment regarding the
defendant’s culpabiiity 10 determine whether the acts in question fit both society's
definition of the crime and the socially-approved punishment. As the Gilliam
opinion declared, the jury is not a mere factinder:

Without full knowledge of the nalure of the crims, the jury cannot
speak for the people or exert their authorily. If an elerment of the crime is
conceded and stripped away from the jury's consideration, the jurors
become no more than factfinders. The jury must know why it is convicting

or acquitting the defendant, because that is simply how our judicial system
is designed lo work.

22
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Indead, the jury is becoming more and more involved in the trial process—

2
even fo the extent that they are statutorially entited to ask questions of witnesses,
3
A Wherefore Defendant respectfully submits that the jury in instant case be
5 informed as to the mandatory minitmums andfor sentences as they exist in the
6 present case.
7
DATED this Y/ ay of%;y: 2009,
8
9
14
PATRI TESQ.
11 Nevada Bar No. 6009
RANDALL H. PIKE
12 Nevada Bar No. 1340
333 South Third Street, 2nd Floor
13 Las Vegas, NV BGI55-2316
702) 455-8265
14 ttomeys for Defendant
15
16
17
I8
19
20
21
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23
24
25
26
27
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DAVID M. SCHIECK

® ORIGINAL @ “
FILED

2 SPECIAL PUBLIC DEFENDER ’
Nevada Bar No. 0824 e 4 (047 B4 03

3§ Randall H, Pke ___
Asgsistant Special Fublic Defender -1
Nevada Bar No. 1940 Q ‘:»:!.‘zf\,ff/
Patricia Palm CLERI OF THE CURT

5|| Depu ecial Public Defender

Nevada Bar No. 8009

6 || 330 South Third Street, 8" Floor
Las Vegas, NV 85155-2318

7 ET 02) 455-6265

702) 455-8273 fax

1 || rpike@co.clark.nv.us
patmpai@co.clark.nv.us

9 || Attorneys for O'Keefe

10
11
12
13

14 " THE STATE OF NEVADA,

BISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO, C250630

e Sl S

15 Plaintiff, DEPT. NO. XV

16 | vs.

17 | BRIAN O'KEEFE,

18 Defendant. }

19

5 II QRDER AUTHORIZING CONTACT VISIT

2 SHE i

22 Based upon the request of Defendant, BRIAN O'KEEFE, by and through his attorneys,

24
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6002 70 Y¥i
fo3

DEPT. 1§ ON
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CLARK COUNTY
NEYADA

23 “ DAVID M. SCHIECK, Special Public Defender, RANDY H. PIKE, Deputy Special Public
Deferider, and PATRICIA A. PALM, Deputy Special Public Defender, the Court being fully

advised in the premises, and good cause appearing therefor;

IT 1S HEREBY ORDERED that Bob Jukich is authorized to make a contact visit in the

presence of Clark County Detention Center persannel with Defendant, BRIAN O'KEEFE, iD
[!E., 1447732, atthe Clark County Detention Center for the sole purpose of cutting Defendant's

| (0219
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hair. Mr. Jukich is authorized to bring with him whatever barber tocls he will need in that

regard.
T I8 50 ORDERED this ‘/ day of March, 2009.

Gt ot pp—"

DISTRICT COQURT JUDGE

Respectfully submitted by:

DAVID M. SCHIECK
SPECIAL PUBLIC DEFENDER

S

PATRICIA A. PALM

330 S, Third St., Ste. 800
Las Vegas NV B9155
Atlorneys for Defendant
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Nevada Bar No, 0824 i 4 2uofH'D
Randail H. Pike i
Assistant Special Public Defender /’f’ g T ‘//
Nevada Bar No. 1940 r A P
Deputy Spedal Public Defend GugRK O T3 EO
cial Public nger
NE'EI;B’E ﬂ?’ No. 6009
330 South Third Street, 8” Floor
Las Vegas, NV 89155-2318
T02) 4556265
702) 455-6273 fax
rpike@co.clark.nv.us
paimpai@ce.clark. nv.us
Attomeys for O'Keefe
DISTRICT COURT

CLARK COUNTY, NEVADA

THE STATE GF NEVADA, CASE NQ. C250630
Plaintiff, DEPT. NG. X
VS, i
BRIAN O'KEEFE, :::
Defendant. %
RECEIPT OF COPY
DATE OF HEARING: 3-40-09
TIME QF HEARING: 8:00 am
RECEIPT of a copy of Defendant’s Motion to Require the Court to Advise the

Prospective Jurors as to the Mandatory Sentences Required if the Defendant is Convicted
of Second Degree Murder Is hereby acknowledged.
Dated: _3 4 : 0 q DISTRICT ATTORNEY OFFICE
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Electronicaity Filed
(3/05/2000 DB:51.18 AM

NOTC &J( @
DAVID ROGER

Clark County District Attorey CLERK OF THE COURT
Nevada Bar #00)278]
EI-HLL[P N. SM;TH, JR.
uty District Attorne

Nggad% Bar #0010233 ¢
200 Lewis Avenue
Las Vepas, Nevada 89155-2212
gDE} 671-2500

ttorney for Plaintiff

DISTRICT COURT
CLARK COUNTY. NEVADA

THE STATE OF NEVADA, )

Plaintift. ] CASENO:  C250630

Sk i DEPTNO: I

BRIAN K. O'KEEFE. !
#1447732 |
Defandant. )

NOTICE OF EXPERT WITNESSES
[NRS 174.234(2)]

TO: BRIAN K. O'KEEFE, Defendant; and

TO: SPECIAL PUBLIC DEFENDER, Counsel of Record:

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the STATE OF
NEVADA intends ta call the following witnesses in its case in chief:

EDWARD GUENTHER, is a 1 atent Print Examiner with the Las Vegas Metropolitan

Pali artment. He 1 ert in the area of latent print examipation arison

and will give scientific opinions related thereto. He will testify regarding the collection and
analysis of various latent prints he performed in the case.

The substance of each expert witness' testimony and a copy of all reports made by or

at the direction of the expert witness has been provided in discovery.
fif
e
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A copy of each expert witness' curriculum vitae, if available, is attached hereto.

w Kwo Reses

DAVID ROGER
DISTRICT ATTORNEY
Nevada Bar #002781

CERTIFICATE OF FACSIMILE TRANSMISSION

I hereby certify that service of NOTICE OF EXPERT WITNESSES, was made this
day of March, 20089, by facsimile transmission to:

SPECIAL PUBLIC DEFENDER
RANDY H. PIKE
FAX # (702) 455-6273

/s T. Schessler
Secretary for the District Attorney's
Office

C:-.E'ug:um Fites:Mesvia. Comt Docunsent Crnvererfemp 403 2147505, DO
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DAVID M. SCHIECK T
SPECIAL PUBLIC DEFENDER

Nevada Bar No. 0824

RANDALL H. PIKE 08 WhR -b
Asgsistant Special Public Defender ..-:"/'/

B W g

Nevada Bar No. 1940 o
PATRICIA PALM e
Deputy Special Public Defender ce T s COURT
Nevada Bar No. 9451 £
330 5. Third Street, Ste, 800

Las Vegas, NV B9155

smz 4556265

702) 455-6273 fax

rpike @co.clark.nv.us

| paimpa@co.clark.nv.us

Altomeys for O'Keefe
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10
. DISTRICT COURT
i i CLARK COUNTY K NEVADA
13§
i THE STATE OF NEVADA, ; CASE NO. C 250630
g Plaintiff, } BEPT. NO. XVII
Vs
16 |
17 | ERIAN O'KEEFE #1447732
|
18 | Defendant. g
19
CE OF DEFEND.
20 [NRS 174.234{1){bj}]
21 DATE OF HEARING;
54 TIME OF HEARING:
” TO:  THE STATE OF NEVADA, Plaintiff, and
o] TO.  DAVID ROGER, District Attomey, Attorney for Plaintiff
E %‘r ; YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the Defendant, BRIAN
-
i :ﬁ FU'KEEFE, by and through his attorneys, DAVID M. SCHIECK, Special Public Defender,
O . . .
PI'J %2 p RANDALL H. PIKE, Assistant Special Public Defender, and PATRICIA PALM, Deputy Special
: if Public Defender intend to call the following witnesses in its case in chief.
FFECIAL FUELIC
DEFENDER

TLARK D0IRTY
NEVADA
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1 NAM ADDRESS

2 | ARMBRUSTER, TODD 5001 OBANNON DR. #34, LV NV

1| BALLEJOS, JEREMIAH LVMPD #8406

4 | BENJAMIN, JACQUELINE DR, ME 0081

s || BLASKO, KEITH LVMPD #2995

6 { BUNN, CHRISTOPHER LVMPD #4407

7| BURGER, TRACY 5055 W. Patrick Lane #101, LV NV

8| COLLINS, CHELSEA LVMPD #6255

9| conn, ToDD LVMPD #8101
10 Eﬂ%ﬁ ?ﬁ.ﬂ&&%%ﬁﬁﬁg éﬁ.sIEJULT 10367 W. Centennial Rd. #1040, Litleton, CO
"' cusTODIAN OF RECORDS ccDC
"] CUSTODIAN OF RECORDS MONTEVISTA HOSPITAL
| cusTODIAN OF RECORDS LVMPD COMMUNICATIONS
"1 cusToDIAN OF RECORDS LVMPD RECORDS
"1 besaLvio, Louls 4211 E. BONANZA RD,, LV NV
**| forp, DANEL LVMPD #4244
v FONBUENA, RICHARD LVMPD #6834
3 HATHCOX, JIMMY 5001 EL PARQUE AVE. #C-36, LV NV
P HUTCHERSON, CHRISTOPHER LVMPD #12996 |
1 |BEW PLUS CREDIT UNION 1800 5. JONES BLVD., LV NV
? IVIE, TRAVIS LVMPD #6405
* KYGER, TERESA LVMPD #4191
| koLacZ, ROBIN 5001 EL PARQUE AVE. #C-38, LV NV
i LOWREY-KNEPP, ELAINE DISTRICT ATTORNEY INVESTIGATOR
= MALDONADO, JOCELYN LVMPD #6920
2 MOGG, GLIFFORD LVMPD #5096
2 MORRIS, CHERYL UNKNOWN

b
[+ ]

APECIAL PURLIC
DEFENDER

Cravon 2 00225
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MURPHY, KATE
NEWBERRY, DANIEL
O'KELLEY, DEAN
PAISANG, ROBERT
PAZOS, EDUARDO
RAETZ, DEAN
SANTAROSSA, BRIAN
SHOEMAKER, RUSSELL
TAYLOR, SEAN
TINIC, NORMA
TOLIVER, CHARLES
TOLIVER, JOYCE
WIDLEMANN, MARTIN
WILSON, ROBERT

Mo =Y o bh o W R

L
W B e £

- Y

ALSTON, NATALIE SGT.
O'KEEFE, LIZBETH
O’KEEFE, SHAWN
O'KEEFE, THOMAS P.
O'KEEFE, PATRICIA
PEREZ, JOSEPH

R} 3 = i e
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24
25
26
27
28

LVMPL #5756
LVMPD #4556
LEVMPD #4209
1201 N. DECATUR #1117, LV NV

LVMPD #6817

LVMPD #4234

LVYMPD #6330

LVMPD #2096

LVMPD #8718

2652 ORCHARD MESA, HENDERSON, NV
5001 EL PARQUE #29, LV NV

5001 EL PARQUE #C-29, LV NV

LVMPL #3516

LVMPD #3826

MITIGATION WITNESSES 1F PENALTY PHASE:

4500 W. SILVERADO RANCH BL., LV NV
4308 W LAKE MEAD #1071, LV NV

416 BLUE RIVER DR., LV NV

416 BLUE RIVER DR., LV NV

416 BLUE RIVER DR., LV NV

INVESTIGATOR, SPECIAL PUBLIC
DEFENDER OFFICE

DATED this 5.5 day of March, 2009,

DAVID M. SCHIECK
SPECIAL PUBLIC DEFENDER

D .
PATRICIA PALM
Attorneys for O'Keele

LPMECLAL MalLIC
DEFESDER
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acknowledged thi

O

RECEIPT OF COPY
COPY of the foregoing NOTICE OF WITNESSES is hereby
day of March, 2009,

H5 Vegas, NV 89155
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NOTC . {4¢3;;;A¢
DAVID ROGER

Clark County District Attomey ELERR AP THE DOURT
Nevada Bar #002781

FHILLIP N, SMITH, JE.

Deputy District Attorney

Nevada Bar #0010233

200 Lewis Avenue

Las Vegas, Nevada 8%155-2212

(7023 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA, )
Plaintiff, § CASE NO:;  C250630
VS~ ) DEPT NO: XVII
BRIAN KERRY O'KEEFE, i
#1447732
Defendant. %

SUPPLEMENTAL NOTICE OF WITNESSES
[NRS 174.234(1%=)]

TO: BRIAN KERRY O'KEEFE, Defendant; and
TO: SPECIAL DEPUTY PUBLIC DEFENDER, Counsel of Record:
YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the STATE OF
NEVADA intends to call the following witnesses in its case in chief:
NAME ADDRESS
TODD LARSON UNKNOWN
These witnesses are in addition to those witnesses endorsed on the Information and

any other witness for which a separate Wotice has been filed.

o o Regs

DAVID ROGER
DISTRICT ATTQRNEY
Nevada Bar #002781

LU Program FilesMNoswin Com\Documsnt £ anvertorsamg 4056 [ 2477 300 DTOC
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CERTIFICATE OF FACSIMILE TRANSMISSION
[ hereby certify that service of NOTICE OF WITNESS, was made this10th day of

March. 2009, by facsimile transmission to:

PUBLIC DEFENDER
FAX #(702)455-3112

fs/ Terry Schessler
Secretary for the District Attorney's Office
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DAVID ROGER o FILED

Clark County District Attomey

Nevada Bar #002781

PHILLIP N, SMITH, JR.
District Attorne

Las Vepas, Nevada 89155-2211 CLERX OF THE COURT
(702) 671-2500
Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA, 3
Plaintiff, Case No. C50630
-vg- Dept No. XVII
IR e
Defendant.

ORDER REQUIRING MATERIAL WITNESS TO POST
BAIL OR BE COMMITTED TO CUSTODY

STATE OF NEVADA i
LA
COUNTY OF CLARK

TO: Any Sheriff, Constable, Marshal,

Poiiceman or Peace Officer in
the State of Nevada

An ex parte application upon sworn affidavit having been presented

| A

g 10 225?!109

Dep y
Nevada Bar #0010233 Q %E }r
200 Lewis Avenue

|
i
|
to this Court

pursuant to NRS 178.494, wherein it appears that the testimony of CHERYL, MORRIS,
|

ID#1211403 is material to the jury trial in the above-entitled matter, and it further appearing

to the Court by the way of affidavit that the attendance of said witness in thf:ju::'y trial of this

matter by subpoena is impracticabie;

1

YOU ARE THEREFCRE commanded forthwith to place said withess in your

immediate custody for the purpose of said witness posting bail with the above

entitled court

in the amount of $10,000.00 in order to secure the anendance of said wilnn‘,[ss CHERYL

Tt permuanemithp PN WTCT dox
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MORRIS, [D#1211403 before the Court on the 16th day of March, 2009, at 10:00 a.m.. in
the jury trial of the above entitled matter.

IT IS FURTHER ORDERED and directed that if said witness CHERYL MORRIS,
[D#1211403 fails 10 post bail in the sum of $10,000.00 to secure her attendance as a witness
in the jury tnal in the above-staled matter as above provided, then you are funher
commanded to deliver said witness into the custody of the Sheriff of Clark County pending
fina] disposition of the jury trial in the above-entitled matter or until further Order of this
Count,

YOU ARE FURTHER ORDERED to direct the Sheriff of the County of Clark, State
of Nevada, to make the said CHERYL MORRIS, 1D#1211403 available in custody in the
Eighth ludicial District Court of the State of Nevada, in and for the County of Clark at 10:00
am. on the 16th day of March, 2009, for the testimony in the captioned matter and fusther
disposition by this Court.

You are further ordered that if the said CHERYL MORRIS is incarcerated pursuant to
this order, she shall be brought before me or in my absence another Judge of the Eighth
Judicial District Court within 72 hours afier the beginning of her detention for the purpose of
determining whether the bail previcusly set should be modified and whether the detention of
the material witness should continue and in addition so that a schedule for the periodic
review of whether the amount of bail required should be modified and whether detention
should continue,

DATED this /€ day of March, 2009,

P

DISTRICT TUDGE
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noorRl




1003 JHL 40 T

60020 T wyR

MY D8 =] v Wh B b R e

[ o o o R T e e T - S e Y B
L R Y L= " = N - R T - N &, N - SU **¥ B |5 B S e

| i }@
- i 4/

Clark County District Attomey
Nevada Bar #00278] Tlag I[l 2 21
g:ILLl%H SMITH, JE.
puty District Attorney ;
Nevada Bar #0010233 é.x:‘ ‘—J;;.,/
200 Lewis Avenue CLERM GF THE COURT
Las Vegas, Nevada 89155-2211
{702)671-2500
Attorney for Plaintift
DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA, )
Plaintitf, Case No. C250630
-vs- Dept No. XVII
BRIAN O°'KEEFE,
#1447732
[ Defendant.

EX PARTE APPLICATION FOR ORDER REQUIRING
MATERIAL WITNESS TO POST BAI

COMES NOW, DAVID ROGER, Clark County District Attomey, by and through
PHILLIP N. SMITH. JR., Deputy District Attorney, and makes application to the above-
entitled Court that an Order be entered herein requiring CHERYL MORRIS, ID#1211403 be
taken into immediate custody as a matenal witness for the purpese of posting bail for her

appearance in the jury trial of the above-entitled matter for the said reason of attempting to

avoid testifying before the Eighth Judicial District Court.

Further application is made that the Court set bail in the amount of $10,000.00 and if
the said witness fails to post bail in the amount of $10,000,00 for her appearance as a witness
in this matter that the Court further direct and order that said witness be delivered into the
custody of the Sheriff of Clark County, pending final disposition of the jury trial in the above
entitled matter on or until further Order of this Court,

This application is made pursuant 1o the provision of NRS 178.494 and is based upon

Yegypermaniymthp S WWDC3 doc
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Affidavits attached hereto which are incorporated herein by this reference.
DATED this {04} _ day of March, 2009,
DAVID ROGER

DISTRICT ATTORNEY
Nevada Bar #002781

BY i

a:? D:stncl; Attormey ‘
Nevada Bar #I‘}UIUZH
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AFFIDAVIT

STATE OF NEVADA ) |
.
COUNTY OF CLARK )

PHILLIP N. SMITH, JR., being first duly swom deposes and says:

That he is employed in the Office of the Clark County District Attérney, State of
Nevada and 15 engaged in the prosecution of criminal matters and has been se employed for
the period of two (2) years.

This matter has been set for jury trial, said hearing to commence at or about 10:00
a.m. on the 16th day of March, 2009 in said Court.

Your affiant will advise the Court that one CHERYL MORRIS, ID#1211403 of Las

Vegas, Clark County, Nevada, is in fact a material witness in the sbove-captioned matter,

Your affiant will further advise the Coun on information and belief that said witness
is avoiding testifying before the Eighth Judicial District Court in which she is a material and
gssential witness.

Your affiant will further advise the Court that on March 4, 2009, Elaine Knepp from
the Bistrict Amormney’s office was able to make contact with CHERYL MORRIS via

telephone whereupon CHERYL MORRIS indicated that she presently resided out of state in
Arizona, that her husband presently still resided in Las Vegas, and that she was leaving
Arizona to go to Colorado on March 16, 2009 and not returning until the middle of April
2009. Your affiant advised Elaine Knepp to contact CHERYL MORRIS again and advise
her that her presence would only be needed for one day and that the State ui‘ Nevada would
subsidize her travel arrangements, Elaine Knepp called CHERYL MORRIS and left &
voicemail asking for a return cail, To date, CHERYL MORRIS has made nolsuch contact.
Your affiant will further advise the Court that on March 4 and March 5, 2009, your
affiant personaily called CHERYL MORRIS, and left a voicemail on each occasion asking
CHERYL MORRIS to return your affiant’s phone call so that arrangements could be made
3

RstprmansmithpS WWDC doc
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to secure her testimony. On March 5, 2009, your affiant used a different phone number (0
call CHERYL MORRIS in an attempt 1o preclude CHERYL MORRIS’s “caller ID* from
revealing that the call was from the District Anormey’s Office. Your affiant left a phone
message; within a few minutes, the phone rang back and when your affiant identified himself
as the “District Attorney’s Office,” the caller hung up. It is your affiant’s belief that the
phone call was from CHERYL MORRIS.

Your affiant will further advise the Count that on March 6 and March 9, 2009, Elaine
Knepp again called CHERYL MORRIS and left a message instracting CHERYL MORRIS
ko contact the District Attoney’s Office in order to arrange a time to secure her testimony.
To date, CHERYL MORRIS has made no such contact.

Your affiant will further advise the Court that on March 9, 2009, vour affiant
personally called CHERYL MORRIS, and left a voicemail asking CHERYL MORRIS to
return your affiant’s phone call immediately so that arrangements could be made to secure
her testimony. Your affiant further advised that a failure to return the phone call would be
construed as CHERYL MORRIS avoiding testifying in this matter and that your affiant
would have no other choice but fo resort to other means (including securing & warraat) in
order to ensure her attendance.

Your affiant will further advise the Court that on March 9, 2009, Elzine Knepp
performed a records search of the Clark County Assessor’s database and discerned that
property under the registered ownership of “Cheryl and Christopher Morris” is presently
located at 3417 Jordan Lane, North Las Vegas, Nevada 89032, The deed was recorded on
October 11, 2006.

THEREFORE, your affiant would respectfully pray that this Honorable Court under the
authority of NRS 178.494 issue an Order directing that any police officer of this State shall
forthwith take the said CHERYL, MORRIS, ID#1211403 into custody and forthwith convey
her to the jail of the County of Clark, State of Nevada, for incarceration to insure her

presence before the Eighth Judicial District Court.
i
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I declare under penalty of perjury that the foregoing is true and correct.

Executed an

Z-10-09

{Date)
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NOTC Cad 4=l
DAVID ROGER

Clark County District Attorney CLERICOF-THE DRURT
Mevada Bar #002781

PHILLIP N, SMITH, IR.

Deputy District Attorney

Nevada Bar #0010233

200 Lewis Avenue

Las Vegas, Nevada 89155-2212

{(702) 671-2500

Attorney for Plaintit

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA, )
Plaintif, } CASENQ: (250630
s } DEPTNO: XVII
BRIAN KERRY O’KEEFE, )
#1447732 ;
Defendant. g

SUPPLEMENTAL NOTICE OF WITNESSES
[NRS 174.234(1)2)]

TO: BRIAN KERRY O'KEEFE, Defendant; and

TO: SPECIAL Deputy Public Defender, Counsel of Record:

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the STATE OF
NEVADA intends to call the following witnesses in its case in chief:

NAME ADDRESS
WHITMARSH, DAVID 7648 CELESTIAL GLOW, LVNV 89123

These withesses are in addition to those witnesses endorsed on the Information and

any other witness for which a separate Notice has been filed.

o g Reges

DAVID ROGER
DSTRICT ATTORNEY
Nevada Bar #0{2781

ChProgmm FileaMNoovia Comt Document § onverieciempa) 60934 7781 7,040C
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CERTIFICATE OF FACSIMILE TRANSMISSION

I hereby certify that service of SUPPLEMENTAL NOTICE OF WINTESSES, was

made this 111h day of March, 2009, by facsimile tansmission to:

SPECIAL PUBLIC DEFENDER
FAX & (702) 455-6273

/s T. Schessler

Secretary for the District Attormey's Office

C:Bogrum FilesNecvia Com!Documest Comveerteritemp 003 4 TT807.D0K!
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CLARK COUNTY, NEVAD T
Az’nl’gi-_'ﬁ}ﬁfznum
STATE OF NEVADA

Plaintiff{s),

DEFT. NO. XVII
-'9'5-
OKEEFE, BRIAN KEARY
Dafendani(s).
JURY
1. JUSTIN DETTRE 9. JAMES MCCALDIN
2. JODY MONTOYA 10. MARIE PINILLOS
4. JUDY CHELINI 11. JOSE VAZQUEZ
€. KIRK LIVERNASH 12. HARLEY MCFATE
7, DAWN FRALEY 13. ROBERT CLARK
8. ARACELI MUIRRIETA 14. MARTIN VILLASENOR
ALTERNATES

3. JAMES ERAL 5. NANCY MIROLOCK

CASE NO. C250630
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TRAN
WIGINAL
|
DISTRICT COURT

CLARK COUNTY, NEVADA l

THE STATE OF NEVADA, %
Plaintiff % CASE NO. C250630

e ) DEPT. XVII

BRIAN KERRY O'KEEFE,

Defendant.

BEFORE THE HONORABLE MICHAEL P. VILLANI, DISTRICT COURT JUDGE

APPEARANCES:
For the State: PHILLIP SMITH, ESQ.,
STEPHANIE GRAHAM, ESQ.,
Deputy Disfrict Attorneys
For the Defendant: RANDALL H. PIKE, ESQ.,
PATRICIA PALM, ESQ.,
Deputy Special Public Defenders
RECORDED BY: MICHELLE L. RAMSEY, COURT RECORDER

TUESDAY, MARCH 17, 2009

RECORDER'S PARTIAL TRANSCRIPT
OF THE JURY TRIAL - DAY 2
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BY MS. PALM:
i

intoxicated or not?
A

intoxicated or not.

Q: You just don't recall —

A | don't recall.

Q: -- if he had any signs?

A I don't.

Gl S0 you wouldn't dispute it if other Officers said that he was?

A No, ma'am, | wouidn't,

[Prior proceedings - Not transcribed]
[Partial testimony of Officer Brian Santarossa
on Cross-Examination from 11:11:47 a.m, - 11:12:26 a.m.)

BY MS. PALM:

Q: As a patrol officer you have training regarding driving under the
influence arrest?

A Yes, ma'am.

Q: Okay. Do you have a PBT machine in your vehicle?

LAS VEGAS, NEVADA; TUESDAY, MARCH 17, 2009
{Prior proceedings - Not transcribed]
[Partial {estimony of Officer Brian Santarossa
on Cross-Examination from 11:09:31 a.m. - 11:09:50 a.m.]

Did you get close enough to Mr. O'Keefe to observe whether he was

| got close enough to & point, but | can't remember if he was

000241
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A: Mo, ma'am.

Q: Can you describe for me what that machine is?

A: It stands for Portable Breathalyzer Test: it's a test which measures
the biood alcohol content and the subject's breathe.

Q: Are those commoniy in Meire vehicles?

A No, ma'am.

Q: Okay, s0 to have a PBT on the scene you would have to call for one?

A Yes, ma'am.

Q: And when the Detectives assume control of the investigation, they
gdidn't direct you to take a PBT of Mr. O'Keefe; did they?

A: Nc, ma'am.

[Prior proceedings - Not transcribed)
[Fartial testimony of Officer Brian Santarossa
on Redirect Examination from 11:14:20 a.m. - 11:14:40 a.m.)

BY MS. GRAHAM:

Q: With regard to the breathalyzer testing, have you responded to major
crime scenes like this before?

A Yes, ma'am.

Q: Would it be protocol to take a breathalyzer test that somebody's
agitated and suspected of murdering somebody?

A No, ma'am.

[Prior proceedings - Not transcribed]

[Partial testimony of Officer Jeremiah Ballejos
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on Direct Examination from 1:43:41 p.m. - 1:44:00 p.m ]
BY MS. GRAHAM:
Q: What was his demeanor while you were trying to gather this
information to help assist Victoria?
A Wouldn't make eye contact. Had kind of an aioof state. You couid
smell alcohel on his breath and clothes.

Q: Okay. He was aloof. What did his face look like?

[Prior proceedings - Not transcribed]
[Partial testimony of Officer Jeremiah Ballejos
on Cross Examination from 2:03:41 p.m, - 2:03:52 p.m.]

BY MS. PALM:

Q: Do you recall testifying at the Preliminary Hearing that Mr. O'Keefe's
smelled real heavily of alcohol?

A Yes.

Q: And do you recall that he actually fell asleap in the back of the patrol
car?

A He did.

[Prior proceedings - Not transcribed]
[Partial testimony of Officer Christopher Hutcherson
en Cross Examination from 3:11:03 pm. - 3:11:15 p.m ]
BY MS. PALM;
Q: Did it appear to you that Mr. O'Keefe was intoxicated?

A Yes, ma'am. | can smell alcahel coming from him.
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Q: Okay. And would you agree with the statement that he was
pbviously intoxicated?
A Yes, ma'am.

[Proceedings continued - Not transcribed)

o Wk W

ATTEST: | hereby certify that | have truly and correctly transcribed the audicfvideo
proceedings in the above-entitled case to the best of my ability.

—

CM‘»ch:elie Ramsey

Court Recorder/Transcriber
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OHlGlNAL FILED IN OPEN COURT

JURL
MAR 19 2009
EDWARD A.
CLERK OF THE COU
DISTRICT COURT i
BYMJ
CLARK COUNTY, NEVADA DEPUTY
KRIETEN BROWN
STATE OF NEVADA
CASE NO. C250830
Plaintiff(s),
DEPT. NO., X\
V5~
OKEEFE, BRIAN KERRY
Defendant(s).
AMENDED JURY

1. JUSTIN DETTRE 8. ARACELI MURRIETA

2. JODY MONTOYA 9. JAMES MCCALDIN

3. JAMES ERAL 10. MARIE PINILLOS

4. JUDY CHELINI 11. JOSE VAZQUEZ

8. KIRK LIVERNASH 13. ROBERT CLARK

7. DAWN FRALEY 14. MARTIN VILLASENOR

ALTERNATE
5. NANCY MIROLOCK

1 ;
TMIEPT TNLC2506830 Ckeefe Amended Jury List docf3M ?ﬂml
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FILED IN OPEN COURY

MAR 2 0 2003 @ 7:<pm

EDWARD A.
CLERK OF THE COURT

BY. //MJML_

DISTRICT COURT KRISTE
CLARK COUNTY, NEVADA Nerown

THE STATE OF NEVADA, )
Plaintiff, CASENQ: C250630
-Vs- DEPT NO: XVl
BRIAN KERRY O'KEEFE,
Defendant.

INSTRUCTIONS TO THE JURY (INSTRUCTION NO. I)
MEMBERS OF THE JURY:

It is now my duty as judge to instruct you in the law that applies 1o this case. It is
your duty as jurors 1o follow these instructions and to apply the rules of law to the facts as
you find them from the evidence.

Yau must not be concerned with the wisdom of any rule of law stated in these
instructions. Regardless of any opinion you may have as to what the law ought to be, it
would be a vielation of your cath to base a verdict upon any other view of the law than that

given in the instructions of the Court.
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INSTRUCTIONNO, %

If, in these instructions, any rule, direction or idea is repeated or stated in diffcrent

way$, no emphasis thereon is intended by me and none may be inferred by you, For that

reason, you are not to single out any certain sentence or any individual point or instruction

and ignore the others, but you are to consider all the instructions as a whole and regard each
in the light of all the others.

The order in which the instructions are given has no significance &s to their relative

imporiance.
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INSTRUCTIONNO, &

An Information is a formal method of accusing a person of a crime but is not evidence
of his guilt.

In this case, it is charged in an Amended Information that on or about the 5th day of
November, 2008, the Defendant committed the offense of MURDER WITE USE OF A
DEADLY WEAPON (OPEN MURDER) (Felony - NRS 200.010, 200.030, 193.165) in the
following manner, to-wit: did then and there wilfully, feloniously, without autharity of law,
and with premeditation and deliberation, and with malice aforethought, kill VICTORIA
WHITMARSH, a2 human being, by stabbing the said VICTORIA WHITMARSH with a
deadly weapan, to-wit: a knife.

It is the duty of the jury to apply the rules of law contained in these instructions to the
facts of the case and determine whether or not the Defendant is guilty of the offense charged.

00024?
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INSTRUCTIONNO, 4

To constitute the crime charged, there must exist a union or joint aperation of an act
forbidden by law and an intent to do the act.

The intent with which an act is done is shown by the facts and circumstances
surmounding the case.

[o not confuse intent with motive. Motive is what prompts a petson to act. Intent
refers only to the state of mind with which the act is done.

Motive is not an element of the crime charged and the State is not required to prove a
motive on the part of the Defendant in order to convict. However, you may consider

evidence of motive or lack of motive as a circumstance in the case.




