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INSTRUCTION NO.

Exprass malice is that deliberate intention unlawfully to take away the life 04
another, which is manifested by external circumstances capable of proof.
Malice may be implied when no considerable provocation appears, or when aﬂ
the circumstances of the killing show an abandoned and malignant haart.

NRS 200.020; Cordova v. State, 116 Nev, 654, 8 P :
be implied is the preferred instruction). ' © F.3d 481 (2000) (malice may

01350

Docket 69036 Document 2015-36444



10

11

12

13

11

15

1%

17

15

13

2

21

22

23

24

25

26

27

28

INSTRUGCTION NO,

Express malice is that deliberate intention unlawfully to take away the life of

another, which is manifested by extemal circumstances capable of proof.

Malice may be imptied when no considerable provocation appears, or when all

the circumstances of the killing show an abandoned and malignant heart.
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INSTRUCTION NO. ____

The abandoned and malignant heart implied matice requires that the State D

beyond & reasonabie doubt that Brian O'Keefe acted with an extreme recklessnes
regarding homicidal risk. That is, he must have imtended to commit acts which caus

the death of Victoria Whittmarsh, he must have known that his acts were likefy to caus

her death, and he rmust have consciously disregarded the risk to her life.

Collmgn v_State, 116 Nev. 687, 712-13, 716, 7 P.2d 426, 442, 444 (2000).
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INSTRUCTION NO. _ |

The abandoned and matignant heart implied malice requires that the State p
beyond a reasonable doubt that Brian O'Keefs acted with an extrame recklessn
regarding hamicidal risk. That is, he must have intended to commit acts which cau

the death of Victoria Whitmarsh, ha must have known that his acts were likely to cau

her death, and he must have consciously disregarded the risk to her life.
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INSTRUCTION NG. |

Involurtary manslaughter is the unintentional kiling of @ human bsing with
malice aforethought, but in the cammission of a lawful act which might prabably produ

such a consequence in an unlawful manner,

if Brian O'Keefe unintentionally or accidentally killed Victoria Whitmarsh during
lawful act, but in doing =0 acted with a wanton or reckless disregard for hurman life tha
is not of the extreme nature that will support a finding of imgiied malice, then the crim
is involuntary manslaughter and not second-degree murder.

NRS 200.070; United States of America y. Crowe, 563 F. 3d 968, __ (9" Cir.
2009). Crawford v. State, 121 Nev. 746, 751, 752-53, 121 P.3d 582 (2005) (state’
burden, definition of malice aforethought; and defendant's entitlement to significance
his theory instruction); Brogks v. State 124 Nav, — 180 P23d 657, 682 {2008
(defendant’s entitlement to significance Instructions and instructions that ara specificall
tailored to the facis of the case).
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INSTRUCTION NO,

Involuntary mansiaughter is the wunintentional ¥iling of a human being with
malice aforethought, but in the commission of a lawful act which might probabiy prod.
such a consequence in an unlawful manner.

If Brian O'Keefe unintentionally or accidentaily kitled Victoris Whitmarsh during
lawful act, but in doing s¢ acted with a wanton or reckless disregard for human life that
is not of the extreme natura that wift support a finding of implied malica, then the crime
i involuntary mansfaughter and not second-degree murder.
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INSTRUCTION NO, ___

if you are satisfied beyond a reasonable doubt that the kiiling was uniawfui, bud
you have a reasonable douibt whather the crime is second dagree murder or involuntan
manslaughter, you must give the benefit of the doubt to the defendant and find it to bel
involuntary manslaughter rather than second degree murder.

Crawford v. State, 121 Nev. 746, 751, 752-53, 121 P.3d 582 (2005) (state’
burden, benefit of the doubt instruction, and defendant's sntitlement to significance
his theory instruction); Brooks v. Stele 124 Nev. __, 180 P.3d B57, 662 (2008
(defendant's entitlement to significance instructions and instructions that are specificall
tailored to the facts of the cass).
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INSTRUCTION NO. __ |

If you are satisfied bayond a reasonable doubt that the killing was untawful, but
you have a reasonable doubt whether the crimae iz second degree murder or involuntary
mansiaughter, you must give the benefit of the doubt to the defendant and find it to bﬂ
involuntary manslaughter rather than second degree murder.
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INSTRUCTION NO.

An lawfui act done without any intention of killing which unfortunatety kil
ancther, and which is not done with such extreme ar wanton and reckiess disregard fo
hurnan fife as would constitute malice aforethought or involuntary manslaughter is n
unlewful and does not constitute second degree murder or manslaughter. If you have
reasonable doubt whether the death of Victoria Whitmarsh was caused by such a lawfu
8Ct, you must giva the benefit of the doubt to Brian O'Keefe and raturn a verdict of N
Guilty.

NRS 200.180; United States of America v Crowe, 563 F. 3d 869, —__ (8" cir.

2009} (definition of involuntary manslaughter recklessness): Yharra y. Woitf, 662 F.
Supp. 44 (D. Nev. 1987) (governmant's burden); Coliman v, State, 118 Nev. 887, 715,
P.3d 426, 444 (2000) (State's burden on maiice, definition of abandoned and malignan
hearl malice); Crawford v State, 121 Nev. 746, 751, 752-63, 121 P.3d 582 (2005
(state’s burden, definition of malice aforethought, and defendant's entitiemert t
significance of his theory instruction): Braoks v. State, 124 Nev. __ 180 P.3d 857, 66
(2008) (defendant's entiled to significance instructions and nstructions that a
specifically tailored to the facts of the case).
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INSTRUCTION NO.

An lawhil act done without any intention of killing which unfortunately kill
another, and which is not done with such extreme or wanton and reckless disregard fo
human life as would constitute malice aforethought or involuntary manstaughter is n
unlawful and does not constitute second degree murder or manslaughter. K you have
reasonable doubt whether the death of Victoria Whitmarsh was caused by such a lawfu
act, you must give the benefit of the doubt to Brian O'Keefe and return a verdict of N
Guilty,
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INSTRUCTION NO. |
To constitute the crime charged, there must exist a union or joint operation of an

act forbidden by law and certain mental state in the mingd of the actor. Unless thel
mental state is proved, the crime to which it relates is not committed.

CALJIC 3.31.5; NRS 193.190,
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INSTRUCTION NO.

To constitute the crime charged, there must exist a union or joint operation of an
act forbidden by law and certain mental state in the mind of the actor. Unless the|
mental state is proved, the crime to which it relates is not committed.
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INSTRUCTION NO. ___ |

The intent with which an act is done is shown by the facts and circumstance
surrounding the case.

Do not confuse intent with motiva. Motive is what prompts a person to act. Inten
refers only to the state of mind with which the act is done.

Mclive is not an element of the crime charged and the State is not required tol
prove motive on the part of a defendant in order to convict. However, you may consider|
evidence of motive or lack of motive as a circumstance in the case.
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INSTRUCTION NO.

The intent with which an act is dons is shown by the facis and circumstances
surrounding the case.

Do not confuse intent with motive, Motive is what prompts a person ta act.  Intent
refers only to the state of mind with which the act is done.

Motive iz not an element of the crime charged and the State is not required to
prove motive on the part of a defendant in order to canivict, However, you may cansider
evidence of molive or lack of molive as a circumstance in the case.
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INSTRUCTION NO,

Brian O'Keefe is presumed innocent until the contrary is proved.  Thi
prasumption places on the State the burden of proving beyond a ressonable dou
every material element of the crime charged and that Brian O'Keefe commitied th
offanse.

A reasonable doubt is one based or reason. It is not mere possible doubt but i
such a doubt as would govem or control a parson in the more weighty affairs of life.
the minds of the jurors, after the entire comparison and consideration of all the evide
are in such a condition that they can say they feel an abiding conviction of the truth
the charge, there is not a reasonable doubt. Doubt to be reasonable must be actual,
not mere possibility or specuiation,

If you have a reasonable doubt as to the guilt of Brian O’'Kesfe, he is entitied to a
verdict of Not Guilty.

NRS 175211, Brooks v. State. 124 Nev. 180 P.3d 657, 8682 (2008
(defendant’s entitled to significance instructions and instructions that ara specifical
tallored to the facts of the case).
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INSTRUCTHON NO.

Brian O'Keefe is presumed innocent untl the contrary is proved. Thi
presumption places on the Siate the burden of proving beyond a reasonable dnutj
every material element of the crime charged and that Brian O'Keefe committed they
offanse.

A reasonable doubt is one based on reason. It is not mers possible doubt but /s
such a doubt as would govemn or control a person in tha more weighty affairs of life. If
the minds of the jurors, afler the antira comparison and consideration of all the eviden
are m such a condition that they can say they feel an abiding conviction of the truth
the charge, there is not a reasonable doubt. Doubt to be reasonable must be actual
not mere possibility or speculation.

If you have a reasonable doubt as to the Quilt of Brian O'Keefe, he is entitied to 2
verdict of Not Guilty.
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INSTRUCTION NO.

Tha evidence which you are to consider in this case consists of the withesses,
the exhibits, and any facte admitted or agreed {0 by counsel|.

There are two types of evidence; direct and circumstantial. Direct evidence is the
testimony of a person whe claims to have personai knowladge of the commission of the
crime charged, such as an eyawitness. Circumstantial evidencs is the proof of a chat
of facts and circumsiances which tend to show whether a defandant is guilty or n
guilty. The law makes no distinction between the weight to be given either direct o
circumstantial evidence. Therafore, all of the evidence in the case, including the
circumstantial evidence, shauld be considerad by you in amiving at your verdict.

Statements, arguments and opinions of counsel are not evidence in the c&se]
However, if the attorneys slipulate to the existence of g fact, you must accept the

stipulation as evidence and regard that fact as proved.

You must not specuiate to be true any insinuations suggested by a queasti
asked a withess. A question is not evidence and may be considered only as it suppli
meaning to the answer,

You must disregard eny evidence to which an objection was sustained by t
court and any evidence ordered stricken by the court.

Anything you may have seen or heard outside tha courtroom is not evidence ancJ
must also be disregarded.
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INSTRUCTION NO.

The evidence which you are to consider in this case consists of the withesses,
the exhibits, and any facts admitied or agreed to by counsal.
There are two types of evidence; direct and circumstantial. Direct evidencs is thg

testimony of a person who claims to have personal knowledge of the commission of th
crime charged, such as an eyewitness. Circumstantial evidence is the proof of & chai
of facts and circumstances which tend to show whether a defendant is guilty or
guilty. The law makes no distinction between the weight to be given ether direct or
creumstantial evidence. Therefore, all of the evidence in the case, including thy
circumstantial evidence, should be considered by you in amiving at your verdict.

Statements, arguments and opinions of counsel are not evidence in the case
However, if the attorneys stipulate to the existence of a fact, you must accept lhcl
stipulation as evidence and regard that fact as proved.

You must not specutate to be true any insinuations suggested by a guestion

asked a witness. A question is not evidence and may be considered only as it suppli
meaning to the answar,

You must disregard any evidence to which an objection was sustained by th
court and any evidence ordered stricken by the court.

Anything you may have seen or heard outside the courtroom is nol evidenca and
must also be disregarded.
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INSTRUCTION NO.

A witness who has special knowledge, skill, axperience, training or education in
particular science, profession or occupation is an expert witness. An expert witnas]
may give his opinion as to any matter in which he is skilled.

You should consider such expert opirion and weigh the reasans, if any, given for
it. You are not bound, however, by such an opinion. Giva it the weight to which you
deem it entitled, whether that be great or slight, and you may reject it, if, in youl

judgment, the reasons given for it are unsound.

Prabhy v, Leving, 112 Nev. 1538, 830 P.2d 103 ( 1996).
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INSTRUCTION NO.

A witness who has special knowledge, =kill, experiance, training or education in
particuiar science, profession or occupation is an expert witness. An axpert witn
may give his opinion as to any matiar in which ha is skilled.

You should consider such expert opinion and weigh the reasens, if any, given for
it. You are not bound, however, by such an opinion. Give it the weight to which you
deem it enttied, whether that be great or slight, and you may reject it, if, in youq
judgment, the reasons given for it are unsound.
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INSTRUCTION NO, ____

Although you are fo consider only the evidencs in &h case in reaching a vergict,
you must bring to the consideration of the evidence your everyday common sense and
judgment as reasonable men and women. Thus. you are not limited solely to what you
seée and hear as the witnesses testify. You may draw reasonable infersnces from the
evidence which you feel are justified in light of common experience, keeping in mind
that such inferences should not be based on speculstion ar guess. A verdict should
never be influenced by sympathy, prejudice or public opimion. Your decision should
the product of sincere judgment and sound discretion in accordance with these rulasj
L.

Howard v. State, 102 Nev. 572, 729 P.2d 1341 (1987).
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INSTRUCTION NO.

Although you are to ¢onsider oniy the evidence in the case in reaching a verdict,

you must bring to the consideration of the evidence your everyday common sense and

judgment as reasonable men and women, Thus, you are not limited solely to what you

see and hear as the witnesses festify. You may draw reasonabie inferences from the
evidence which you feel are justified in fight of common experiance, keeping in mind
that such inferences should not be based on speculation or guess. A verdict should
never be influenced by sympathy, prejudice or public cpinion. Your decision should be

the product of sincere judgment and sound discretion in accordance with these rules 01
law.
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INSTRUCTION NO. ___

Although you are to consider only the evidencs in the case in reaching a verdicl)
you must bring to the consideration of the evidence your everyday common sense and
judgment as reasonable mean and women. Thus, you are not limitad solely to what you
seq and hear as the witnesses testify. You may draw reasonabie inferences from the
evidence which you feel are justified in light of common experience, keeping in mind
that such inferences should not be based on speculation or guess. A verdict shouwld
naver be influenced by sympathy, prejudice ar public opinion. Your decision should
the product of sincere judgment and sound discretion in accordance with these rules o
lew.
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INSTRUCTION NO.

The right of seif-defense is not availabie to an originai aggressor, that is & person

who has sought a quamel with the design to force a deadly issue and thus through hi
fraud, contrivance or fauit, to create a real or appareni necessity for making a feloniou
assault.

However, whare a person without voluntarity seeking, provoking, inviting,
willfully engaging in a difficutty of his own free will, is attacked by an assailant, he ha
the nght to stand his ground and need not retreat when faced with the threat of deadly

force.

Culverson v, Stala, 106 Nev. 484, 797 P.2d 238 {1980).
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INSTRUCTION NO.

The right of self-defense is nat available to an original aggressor, that is a person
who has sought a quarrel with the design to force a deadly issue and thus through hij
fraud, contrivancs or fauit, to create a real or Bpparant necessity for making a felaniou
assault.

However, where a person without voluntarily seeking. provoking, inviting, o
wilifully engaging in a difficulty of his own free will, is attacked by an assailant, he has
the nght to stand his ground and need not retreat when faced with the threat of deadly
force.
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When acting in self-defense a person may use the amount of force reasonably

necessary to defend themseivas.

Runion v, State, 116 Nev. 1041, 13 P.3d 52, 59 (2000).
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INSTRUCTION NO.

When acting in self-defense & person may use the ameount of force raascnabl»{
necessary to defend themselves,

2]
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INSTRUCTION NO.

Actual danger is not necessary to justify force used in self-defense. A person
has a right to defend from apparent danger fo the same extent as he would from actual
danger. A person using even deadly force i3 justified if

1} he is confronted by the appearance of imminant danger which arouses in hi

mind an honest belief and fear that he is about to be killed or suffer gregj
badily injury; and

2) Ha acts sclely upon these appearances and his fear and actual beliefs; and

3) A reasonable person in a similar situation would beiieve himseif to be in likes

danger.
Such force is justified even if it develops aferward that the perscn using it was mistaken
ahout the extent of the danger.

nion » 116 Nev. 1041, 13 P.23d 52, 59 (2000),
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INSTRUCTION NO.

Actual danger is not necessary to justify force used in self-defense. A person
has a right io defend from apparent danger o the same extent as he would from actua
danger. A persan using even deadly force is justified if:

1) heis confronted by the appearance of imminent danger which arouses in hi
mind an honest belief and fear that he is about to be killed or suffer grea
bodily injury; and

2) He gets solely upon thesa appearances and his fear and actual beliefs; and

3) A reasonable person in a similgr situation would believe himseif to Ba in likey
danger.

Such force is justified even if it develops afterward that the person using it waa mistakeﬂ
about the extent of the danger,

22




INSTRUCTION NO.

Brien O'Keefs is entitied to wse even deadly force in self-defense even though

the danger to life or personal security may not have been real, if a person in th
circumstances and from the viewpoint of Brian O'Keefe would reasonably have believed
that he was in imminent danger of ceath or great bedily harm.

Pineda v, State. 120 Nev. 204, 88 P.3d 827 (2004).
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INSTRLUCTICN NO,

Brian O'Keefe is entiled to use even deadly force in self-defense even thoug
the danger to iife or personal security may not have besen real, if & person in th
circumstances and from the viewpoint of Brian O'Keefe would reasoriably have balieved
that he was in imminent danger of death or great bodily harm.
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INSTRUCITON NO.

i evidence of self-defense is present, the State must prove beyond a reasonab!
doubt that the defendant did not act in self-defense. K you find the State has failed to
prove beyond a reascnable doubt that Brian O'Keefe did riot act in self-defense, you
must find him Not Guilty,

Runion v, State. 115 Nav. 1041, 13 P.2d 52 {2000},
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INSTRUCITON NC.

If evidence of self-defense is present, the State must prove beyond a reascnablel
toubt that the defendant did not act in self-defense. |f you find the State has failed Io
prove bayond a reasonable doubt that Brian O'Keefe did not act in self-defenss, you
must find him Nat Guilty,
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Rosky v. State. 121 Nev. 184, 111 P.3d 690 (2005); Layrsen v. State, 97 Nev. 558, 634

INSTRUCTION NO.

Before you may consider evidence of the Statements of Brian O'Keefe
during his interrogation by Homicide Detectives, you must find that the State ha
established by a preponderance of the evidence that he made those statement
voluntarily.  Voluntariness under the law requires that the act be a product of rationa
intellect and free will.  In determining voluntariness, you must consider the totality o
circumstances present during the interrogation, including, Brian O'Keefe's physical
condition, including intoxication, experisnce with the criminal justice systam, age,
education, the length of the detention, repeated and prolonged nature of questioning,
and use of physical punishment such as deprivation of food or sleep.

A defendant’s intoxication will make a statement inadmissible only if the actused
is intoxicated to the extent of being incapable of understanding the meaning of hig
comments. If you determination that Brian O'Keefe was 50 incapable, then you may nntw
cortsider his intarview with homicide detectives in your assessment of the evidence in
this case.

P.2d 1230 (1981).
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INSTRUCTION NO,

Before you may consider evidence of the Statements of Brian O'Keefe madd
during his interrogation by Homicide Detectives, you must find that the State ha
established by a preponderance of the evidence that he made those stalemanq
voluntarily. Volurtariness under the law requires that the act be a product of rational
intellect and free will, In determining voluntariness, you must consider the totality of
circumstances present during the interrogation, including, Brian O'Keefe's physical
condition, including intoxication, experience with the criminal justice systam, age
education, the length of the detention, repeatad and prolonged nature of questioning,
and use of physical punishment such as deprivation of food or sleap.

A defendant’s intoxication will meke a statement inadmissible only if the accused
is intoxicated te the extent of being incapable of understanding the meaning of hiﬂ
commants. If you determination that Brizn O'Keefe was 5o incapable, then you may no
consider his interview with homicide detectives in your assessment of the evidencs in
this case.
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INSTRUCTION NG,

When you retire to consider your verdict, you must salect one of you to act a
foreperson who will preside over your deliberation and will be your spokesperson herj
in cour.

During your deliberation, you will have ali the exhibits which were admitted inta
evidencs, these wiitten instructions and forms of verdict which have besn prepared fo
YOUr convenience.,

Your verdict musi be unanimous., As seon 8s you have agreed upon a verdict,
have it signed and dated by your foreperson and then ratumn with it to this room.

The verdict must represent the considered Judgment of each jurer. In order ta
return a verdict must be unanimous.

It is your duty, as jurcrs to consult with one another and fo delibarate with a viewl
10 reaching an agreement, if you can do so withaut vioience to individual judgment.
Each of you must decide the case for yourself, but do so only after an impartial
consideration of the evidence with your fellow jurars.

In the course of your deliberations, do not hesitate to reexamine YOUPr DWnN vi
and change your opinion if convineed it is aroneous. But do not surrender your hones
conviction as {0 the weight or effect of evidence solaly because it is the opinion of you
fellow jurors, or for the mere purpose of retuming a verdict,

You are the judges of the facts. Your sole interest is to ascertain the truth from
the evidence in this case.
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INSTRUCTION NO.

WYWhen you retire 1o consider your verdict, you must setect one of you ic act a
foreperson who will preside over your deliberation and will be your spokesperson
in court.

During your deliberation, you will have alt the exhibits which were admitted into
evidence, thase written instructions and forms of verdict which have been prepared for
your convenience.

Your vardict must be unanimous. As soon as you have sgread upon a verdict)
have it signed and dated by your foreperson and then returr with it to this room,

The verdict must represent the considered judgment of each juror. In order to
retum a verdict must be unanimous,

i is your duty, as jurors to consult with one enother and to deliberate with a view
to reaching an agreement, if you can do so without viclence to individual judgment.
Each of you must decide the case for yourseif, but da so enly after an impartial
consideration of the evidence with your fellow jurors.

In the course of your deliberations, do not hesitate 1o TeBXAminge your own vi
and change your opinion if convinced it is erronecus. But do not surrender your hones
conviction as to the weight or effect of evidence solely because it is the opinion of you
fellow jurors, or for the mere purpose of retuming a verdict.

You are the judges of the facts. Your sole interest is to ascartain the truth from
the evidence in this case,
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INSTRUCTION NO,

The non-flight of a person from the location immediately after the act occurred
which resulted in a criminal charge is not sufficient in itseif to astablish innocenca, but is
a fact which, if proved, may be considered by you in light of all other provaed facts in
deciding whether the State has met its burden of proof to establish the elements of thel
offense charged.

CALJC NO. 252
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INSTRUCTION NG.

The neon-flight of a person from the location immediately after the act occurmed
which resuited in a criminal charge is not sufficient in itseif to establish innocence, but iJ
a fact which, if proved, may be cons!dared by you in light of all other proved facts in
deciding whether the State has met its burden of proof to establish the eements of thel
offense charged.
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No act commitied by a person while in a state of voluntary intoxication shall be
deemed less criminal by reason of his condition. but whenever the actual existence of
any particular purpose, mative or intent is a necessary element to constitute a particular

species or degree of crime, evidence of intoxication may be taken into consideration In

determining such purpose, motive or intent.

MRS 193.220
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INSTRUCTION NO.
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No act committed by a person while in a state of voluntary intoxication shall
desmed less criminal by reason of his condition, but whenever the actual existenca
any particular purpose, motive or intent is a necessary elemant to constitute a particular
species or degres of crime, evidarice of intoxication may be taken inio consideration in

determining such purpase, motive or intent,
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INSTRUCTION NO.
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INSTRUCTION NO.

If the evidence in this case is subject to two constructions of interpretations, each
of which appsears to you to be reasonable, and one of which points to the guilt of

dafendant, and the other to the innocence, it is your duty to adopt the interpretati
which will admit of the defendant’s innocence. and reject that which points to guilt.

You will notice the rule appiies enly when both of the twe possible opposin
conclusions appear 1o you to be reasonable. If, on the other hand, one of the possibl
conclusions should appear to you o be reassnabie and the other to be unreasanable, i
would be your dulty to adhere to the reasonable deduction and to regject th
unreasonable, bearing in mind, however, even it the reasonable deducticn points
defendant’s guilt, the entire proof must be beyond a reasonable doubt to support
verdict of guilty.

. 88 Nev. 684, 687, 504 P.2d 12 (1972); Bails v. State, 02 Nev. 95
97, 545 P.2d 1155 (1276). |
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INSTRUCTION NO.

i the evidence in Lhis case s subject lo two constructions of interpretations, each
of which appears to you to be reasonable, and one of which points fo the guilt of thal
defendant, and the other to the innocence, it is your duty to adopt the interpretation
which will admit of the defendant's innocence, and reject that which points to guitt.

You will notice the rule applies only when both of the two possible opposin
conclusions appear to you to be reasonabile, If, on the other hand, one of the pmsiblj
conclusions should appesr to you o be reasonable and the other to be Unreasonable, if
would be your duty to adhere to the reasonable deduction and to reject

unreasonable, bearing in mind, howaver, even if the reasonable deduction points
defendant's guilt, the entire proof must be beyond a reasonabie doubt to support
verdict of guiity.
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STATE OF NEVADA,
Plaintiff,
¥3.
BRIAN K. O'KEEFE,
Defendant,

CLARK COUNTYNEVADA
CASE NO: C250830
DEPT NQ, Xvil
DATE:
TIME:

We, the jury in the above entitied case, find the Defendant BRIAN KERRY

O'KEEFE, as follows:

COUNT 1 — SECOND DEGREE MURDER WITH USE OF A DEADLY

WEAFPON;

Not Guilty

Dated this day of

Guilty of Second Degres Murder with Use of a Deadly Weapon
Guilty of Second Degree Murder
Guilty of involuntary Manslaughter

VERDICT

. 2010

Foreperson
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Fax: ?ﬂ2}3 6-9114

o e g an (ot
I Brian By,
DISTRICT COURT L0 -

CLARK COUNTY, NEVADA

STATE OF NEVADA, CASE NO: G250630
Pigintify, DEPT. NO: XVII
v DATE: - =
BRIAN K. O'KEEFE, ' o
TIME:

T
R

ORDER GRANTING, IN PART, AND DENYING, IN PART, MOTION BY DEFENDANT
O'KEEFE FOR DISCOVYERY

This malter having come before the Court on August 12, 2010, on a8 Notics of
Motion and Mation by Defendant O'Keefe for Discovery, to which an Opposition wa
filad by the State, and the Court having heard argument and been fully advised in t
premises, and good cause appearing therefora:

ORDR

PATRICIA PAL Y S

54251»2';;8:5?#8 EEN?-E%EBWD Fl%ﬂ EPBEHTEE%RH
LAS VEGAE NV 89104 CLERK OF THE COURT

IT IS HEREBY ORDERED that the Motion is GRANTED, in part, except as to t
information sought in paragraph 8(a) — (¢). pursuant to this Court’s Order, the Sta:j
need provide only information which is sufficient to identify any felony convictions of the
i

i

i

i
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lay witnesses within tha past ten {10) years and the last known addresses for the 1a)1
witnesses, as fo any &dditional infermation sought under paragraph 8{a)-{¢}, the Motion
is DENIED.

IT IS SO ORDERED this?=_ day of August, 2010.

Y hr7 77 p—

Respectfully submitied by:
PALM FiRM, LTD. Dustaey Tudgo £f
e

PATRICIA A. PALM

1212 Casinp Center Blvd.
Las Vegas, NV 89104
(702) 386-9113
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ORIGINAL

JURL

DISTRICT COURT

CLARK COUNTY, NEVADA B"’-LQ%MMO
CAROL D AMOC, DERLTY

THE STATE OF NEVADA,
Plaintiff,
G-
BRIAN K. O'KEEFE,
Befendant.

D. GRIER
CLERK OF THE COUR

AUG 25 20m

FILED IN OPEN COURT
SRR SRR

CASE NC. 250830
DEPT. NG, XVI|

Barbara Butj
Richard Mathews
Carclyn Renaud
Janice Wight

Vicki Jory

Deborah Ratanapooi
Rita Wade

Nomooos e N

10. Celeste Liston

5:\hy Documemsilury List-O'Keele doc

JURY LIST

8. Bill Lamb

9. Sergio Olivares
11. Jean Fajardo
13. Yolanda Ward
14. Sherrill Stewart

ALTERNATES

12. Lindsey Lopez

0 01396
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ORIGINAL

VJIRL FII.ED IN CIPEM
o ED$RT

CLEHK QF THE COU
SFP 8 2 2019

CLARK COUNTY, NEVADA  BY, QO/\“{ &:L—aﬁ@
CAROL BONAROD DEFT Y —

DISTRICT COURT

THE STATE OF NEVADA,
CASE NQ. C2508630
Piaintifi{s),
DEPT. NO. XVII
w5
BRIAN KERRY O'KEEFE, i <
f'Em
Defendant{s). mm Bulinitiad 1o he Jory Bul Releme:
T
YERDICT SUBMITTED TO JURY

BUT RETUBNED UNSIGNED
Aftached hereto is the verdict form which was submitted to the Jury in the above
entitled action, but returned unsigned,

DATED: This 2nd day of September, 2010

Steven D. Griarsan, Clerk of the Court

By: Co.qo.ﬂ QMM@

Carol Donahoo, Deputy Clerk

Sty Docatmaniz\y ardict Sumiled Mo Sigrad doc a0 1(

101397
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DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA, }
Plaintiff, CASENO: (C250360
-¥§- DEPTNO: XVIi
BRIAN KERRY O’KEEFE,
Defendant.
VERDICT

We, the jury in the above-entitled case, find the Defendant, BRIAN KERRY
O'KEEFE, as follows:

(please check the appropriate bux, selecing only one)

[:l Guilty of Murder of the Second Degree With Use of a Deadly Weapon

[ 1 Guilty of Murder of the Second Degree Without Use of a Deadly Weapon

(] Not Guilty
DATED this day of August, 2010

FOREPERSON

00139?
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INST

THE STATE OF NEVADA,

: Plaintiff,

n.l Vi-

BRIAN KERRY O’KEEFE

Defendant,

ORIGINAL

IISTRICT COURT

FILED IN OPEN COURT
STEVEND. GRIERS
CLERK OF THE COURT

SEP 82 20

aveﬂmJ?

OLDDNAHGD DEP.

CLARK COUNTY, NEVADA

LASD L3O

CASENO: -€256360
DEPTNO: Xvll

INSTRUCTIONS TO THE JURY {INSTRUCTION NO. 1)

instructions. Regardless of any opirion you may have as to what the law ought to be, it

MEMBERS OF THE JURY:

It is now my duty as judge to instruct you in the law that applies to this case. Itis

given in the instructions of the Court.

your duty as jurors to follow these instructions and to apply the rules of law to the facts as
you find them from the evidence.

You must not be concerned with the wisdom of any rule of law stated in these

would be a violation of your cath to base a verdict upon any other view of the law than that

f‘l'nr.ﬁml
h.mmn o the dury

prLhLs

MR
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i
Hacem Tesching:

Instnector: Physialogy Labarstony
Monteray. Peninauls Collage '
S8C Framont Biveei
Monterey, CA 93840
Courze Coordinatorn Sary Fuller, (.S,

Chat. Biblogical Sciences
Recant Rassarch:

Co-nvestigator: “Marrow Tissus Cutthation ex Vivp
i vifve for Blond Cell Collection (animal ceil moden®
LABioMed Research Institite
1124 Careon St
Torrance, CA 80502
. Principal Invesigator Semus! £ rench, M.D.
Chief, Anatomic Pathology
Heetror-UCEA Madical Coriter

Provicus Fatlowship:

e e B e T e

Feilswstin. Blood Bank snd Transfusion Medicine

A iobrake GV ! =
(Cne-year, A.C.G.ME. accredited: BIRA-TRS}

Dimacior James S, Maker, M D,
Univarsity of Wisconsin Hospitaf
800 Fighland Avenue
Madison, WI.53792-2472

Pravious Pathology Practico:

Post-Cartification Pathology Practice: (1889 ~ 2003
Inciding gross and microscopic curgice! pathuiogy,
aspiration cylopathology and bone manmw pathology.
Seclion Chief of Clinical and Special Chevnigtsy.
Blood Barksnd Transfusion Modicing acting Chiet,
during absances of BB & T™ Secion Chief,
Pathology Cepartment
Martin Listher King, Jr, Hospital
12027 5. Wilmington Ave. -
Los Angeles, CA 80059

Docket 69036 Document 2015-36444
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Locum Tenens Practice:

Logum tenens Pathology Practice {S/G0, 901, 9/02, & D03
Oni-mont locum tenona for each of four years, as Acting
irector for @ solg practice’ Pathology Department, inchuding
coversge of syrgical pathology and clinicsl laboralory.
Pathology Deparment

Crihapaetic Hospital

2400 5. Flawear 51.

Lo Argeies, CA BOOCT

4TI I

PR

Crrrent Liconsurs:

Physician and Surgecn, Celifornia. renewal 32011

Phiysician ard Surgeon {Temporary Treining Litansa),
Missoud, senawal yronG

Practiioner, BEA,, UiS, renewal 70011

Educational Degreea:

Uriversity; ‘Univarslty of Caillomia ot Berkeley,
B.A, ih Chemistry andt Zoalogy, 1868
M’ndiml Schoot:  University of Southern Calitornia,
M.L, 1972
Grnduate School: Unharsnjr of Southerm Caﬁhmla,
M.5. In Anateery. and Call Biclogy, 1988
Gratuate School: Linkersity of Calfomia at Los Angeles,
Ph.D. in Anstomy and Cell Blolbgy, 1983

Professional Spclatise:

Fallow, Nationa! Association of Medical Enmmm 2009
Feliow, Celiage of Amédrican Pathologistz, 1098 —
¥ Feliow, American Sotisty of Clinical Palhalogists, $995—
Moralar, Amorican ASsocilicn
. forihe Advancement of Scienca, 1984 -

01301
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Profossional TrainingPractice Cheonolagy:

triemskip:

‘Residency:

Genaral Praction:
General Fraciice:
Regldancy.
Regidancy-
Residefcy.

‘Gradyuats SdmL

Graguate Schog!:

Fellowship:
Feliowship:
Research Seiantist:

Instructar
Fetlowsghip:

Cottage Hospital (Senta Barbara, CA),
rolaling inlermship, 1872:73
Lattage Hospite) (Santa Barbarz, CA),
first wesr, Pathology, 197374
Santa Barbasy, CA, 1974-77. Genaral admission privk
fogas for Coftage and Goleta Vajiey Hospitale.
King City, CA. 1977-78, Geneval admissiost privitenes
for George L. Mea Mamcerial Hospital.
Highiand/Mameda County Hospital (Galdand, CA),
#econd and ihkd yeacs, Genaral Surgery, 1978:60
Cuke University Madical Ceniar (Durham, RC),
firat and second vears, Orthopsadics, 1560-B2
tos Angeles CountyA) S.C_ Medical Center,
thirg year, Orthopaadics, 41082.83 .
Urkearsity of Soithem Califamia Schoof of Madicing,
 Departnent of Anatonty and Cell Biology, 1084.88
University of Califomia at Los Angeles School of Medicine,
" ment of Anatomy and Cell Biciogy, 1587-53
Herbor-U.C.LA, Mediat Center (Tarrangs, CA},
- sacorit through fifth years, Anatomic and Ciinical
Pathology, 1904-5 C
Otthopasadic Hospital (Los Angsies, CA), six months of
Feliowship, Bone and Soft Thaus Pattiology, 165820,
Los Angales, CA, 1698-2009. Afaiomic and Clinical
Pathulogy privilegas at KingDrow Mesical Centar
Untversity of Wisconain {Madison, W), one year Feflowshin,
wmmmmmmmmm on
de-cellutarized bone marrow extraeniuter matri*
Physiology Laboratory, Fajt and Spring ramesters, 2007-08
Montarey Peninsuls Collega (Momersy, £A)
St Louls City Madical Examinar's Offica (5t. Louls, MO},
e year Fellowship, Foransic: Pathology, 200808

n913n2
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Teaching Experlanice:

Teaching Assmtant Anatomy Dissaction Leboratory, Fall samester; 1535
Univergity of Southom Califomia Schoe! of Medicine

Teaching Assistant: Anetomy Disssction Leboratory, Falt semesters, 1567-88
Univarsity of Caifomia ot Los Angeles School of Médicine

Assistant Lechurer:  “Head, Neck;& Dental Embryolagy”. Fall semastary, 1090 9% a

Unliversily of Cefifornia 8t Los Angeles Schoaf of Medicine
Staff Pathologist:  Routinely prasentes histepathology of cases for review
& the weakly hospital Tumor Board Gag,
.. MMartin Luther King, Jr. Hoapial, Los Angsies, CA 190903
Staft Pathoiogist:  Routinaly prissnted hislopatroiogy tase reviews al
Subspecially surgical Reskdent training conferencas:
King-Drew Meadicat Canter; Log Angeles, CA T9959-2003

Lethser: “Bloog Banking and Tranafusion Medicine”, Winter, 2005
Universidy of Wisconain Sshad! of Medicat Techrology
Insdructor - Physiology Lahoratory: Fall and Spring samesters, 2007.08
Monmf Penmaula College
Publications:

Dutra, T:F. and Berriaid, G.W.: *Size-selncive Comparison of Feotai Calvaria|

versus Aduit Marsaw Ostaogeric Colomy-fomming Entities”, Anatomical Recutd:
2381 - 8; 1904

Dutra, T.F. and Bernard. G.W.- *PosLiacium stimulation of jn vitro ssteg
& ot mystemia”; internationel joumesl of Oral Biotogy: 23: 213 ~ 217; 19088

de-cellularizod bore marfow exiraceliular matric™ manuscriot pubiishad m

Prowentationa;

Dutia, TF.. “Culused Humen Ciroidafing Flbrocytes Exprass G034 and Endg-
“theliai Matkes®; Hematopolstis Stem Cell Transplantation { St intarmational
Sympostum); San Diege, CA; 4/18-4/18/88

Dutra, T.F.: “Fiow Cylopenetics”; Clinicat Cylogenatics Progren, Califorria State
Univensity'at Dominguez Hifke: 472501 - 2

histochemical and immunohigiochemical stain comparisons of hyparrophic heart
3eclions from morbidly obese decedents, compard.with heart sections from pas
malohied esntiols’; 43 Annua! Mosting of the National Assacktion of Medic
Examiners. 8/11-8/16/00
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kichael A Grahigm, D,
Chigt Medical Fxammingr -
City Medica! Examiner's-Dffice
1300 Clark Averus-
S Louts, MO 83103

Iy ed
oL {314) 6224972

Sarmuel Frarch, M.D.

Chief of Anatomic Pathology
Pathology Departrent.
HarborUCLA Meadical Center
1000 W, Carsgn 8¢,
Tomanca, A 90502

&fl

tal: {310} 222-2627

Brian Yes, M.D.

Pathalogy Deéparimand

bartin Luther King, Jr, Hosplal
12021 8, Wiminglon Av.

Loz Angsies, CA BOOSE

Chad: !am} 6884448

A.¥; Hibbard, M.D:
Regional Dinector
Ametican Red Croas

Gaorge W. Bemard, 0.0.5., Ph.D.

Protessor-and Chair, Oral Biology

LE.LA. Schedl of Dem

Room 83-050 CHY.

10833 LeComs Ave.

ios Angelos, CA BODBS-3
s T LRGN BIYERITY S

1t 15‘9&1’&1

Phidkip M. Burch, WD,

{2aputy Medic Examiner
ﬂggouedw Examiner's Offios
1300 Clark Avenug

&L Louis, MO 63103

et (314) 6224973

<ames 5. Maltar, pM.D.

Diector, Transfusion Service
University of Wiscansin Hospita!
600 Hightand Ave., CS/253 G0
Madison, Wi §3782-2472

praterfiwisc ody
tel: (G08) 282-B883

Ga_rkuulhr, M.5.

Manierey Peninaula Collega
980 Fremont Street '
Monteray, CA B3040
Hfullermps ady

ted.: (831) B46-4125

Cargen, CA 80747
daicaTi@iao] com
bel: (31072433414

Judith Pachdiarz, M.D.

Blood Bank Oirectoy
Pathology-Depariment :
Aartin Lusher King, Jr. Huspitel
12021 5. Wilmingten Ava,

Los Angelés. CA 90050

fel; (310) 6684443
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Referencas;

Laron McPhaut M.D.
Harbor-UCLA Modical Senter
1000 W. Carson 5t
Tomance, CA 80502

tel; {319)-222-2640
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{continued}
Jossph M. Mirz, M0,

Pathology & Laboratory Medicine,

Cedain-Sinai Medics| Contar

8700 Baverly By,

Loy Angeles, CA pOD4E

tel: (310) 4238823
Previgusly at:
Orihopaedic Hoapital
2400 &, Flower S,
Las Angelis, CA 80007
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OPP . 3 Ebrirn—
DAYID ROGER
Clark County District Attoraey CLERK OF THE COURT
NE\"Edﬂ BH.I' T81 rﬁzm
e B =
Lt sict Attorme o
evad; Bar #001005% 4 W0E0

BT i

Attomey for Plaintiff

.,

DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA, )
Plaintiff, CASENC: (250630
EV R DEPT NO: XVII

Brian Kerry O'Keefe,
#1447732

Defendant.
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STATE'S OPPOSITION TO DEFENDANT’'S MOTION TO SUPPRESS HIS
STATEMENTS TO POLICE, OR, ALTERNATIVELY, TO PRECLUDE THE
STATE FROM INTRODUCING PORTIONS OF HIS INTERROGATION

DATE OF HEARING: August 1%th, 2010
TIME OF HEARING: 8:15 AM

— el i
=T - R -

COMES NOW, the State of Nevada, by DAVID ROGER, District Attomey, through
Stephanic A. Graham, Deputy District Attormey, and hereby submits the attached Points and
Authorities in Response to Defendant’s Motion to Suppress his Statements 1o Police, or,
Altematively to Preciude The State From Introducing Portions of His Imterrogation,

This response is made and based upon all the papers and pleadings on file herein, the

(]
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BB E

attached points and autherities in support hereof, and oraf argument at the time of heating, if

d
in

deemed necessary by this Honorable Court.
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FACTS
Facts relevant to the issues are set forth in the argument below.

POINTS AND AUTHORITIES

¢ Statements Defendant made to Officer Ballejos in response t {fTicer Balleios®
tions of Defendant the crime scene we
Interrogation under M as the questionin

statements.
On November 06, 2008, Officer Ballsjos was dispatched to Defendant’s apartment ig

response 1o 8 911 call. The person reporting claimed someone had been stabbed and was
bieeding. Upon amiving at the scene, Ballejos joined other officers and made entry ioto

Defendant’s living room.

All of the hights in the apartment were off excapt for the light in the bedroom. At this
point, Ballejos was able 1o chserve an unknown female lying on the floar, Defendant lying
next to the female and white sheets covered in blood.

Officers repeatedly issued verbal commands directing Defendant to show his hands
and to exit the apartment. At this point, Officers were unaware of the medical condition of
the unknown female. Defendant was uncooperative and refiised to exit the apartment.

Per policy, emergency responders were unable to assist the female until the Defendant was
removed, 5o out of concern for the victim's cendition, Ballejos deployed his tazer. Although
one prong of the tazer made contact with Defendant, he remained utiegoperative and was
tazed again. At this point, Officers were able to subdue Defendant, place him in handcuffs
and remove him from the spartment. With Defendant temoved from the apartment, Medical
Response was able to make eniry to assist the unknown female.

Immediately after removing Defendant from the apartment, and completely unaware
of the unknown females condition, Officer Ballejos asked Defendant his name and the
female’s name. Defendant did not respond to Ballejos questions. Ballejos then explained o
Defendant that ke needed information regarding the birthdates, blood-types, etc, so the
paramedics could render meatment not only to the unknown female but to Defendant as well.

Initially, instead of answering Hallejos™ questious, Defendant began to cry a little.
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Defendant then suddenly stopped erying and spontaneously stated “you are mad at me, aren't
you?” Ballejos responded by asking Defendant what he meant, Defendant then
spentancously stated “I didn't do this, man, she tried to stab me.” Defendant was not
advised of his Mirandg rights prior to the questions asked by Ballejos.

Under Mirnda, a rights advisement is required when a suspect is subjected 1o a
custodial interrogation. Archaniag v, State, [22 Nev. 1019, 145 P.3d 1008 (2006). giting
Miranda v. Arizong, 384 1.S. 436, 86 S.C1. 1602, 16 L.Ed.2d 694 (1966). “[AJn individual is
dzemed ‘in custedy” where there has been a formal arrest, or whete there bas been g restraint
on freedom of movement of the degree associated with g formal arvest so that a reasonable
person would not feel free to leave.™ State v. Taylor, 114 Nev, 1071, 1082, 968 P.2d 315,
323 (1998); see Rosky v. State, 121 Nev. 184, 191, 111 P34 690, 695 (2005). An
interrogation for Miranda purposes “refers not only to express guestioning, but also o any
words or actions on the part of the police (other than those normally attendant to srrest and
custedy) that the police should know are reasonabily tikely to elicit an meriminaling response
from the suspect.” Rhode Esland v. Innis, 446 11.5. 291, 301, 100 S.Ct. 1682, 64 1..Ed.2d 297
(1980) (foomote omitted).

Defendant does not argue that his statements to Officer Ballejos wers involuntary. He
simply argues that because he was in handeuffs when Officer Ballejos asked him a few brief
questions, be was subjected to “custodial interrogation.” True enough, Defendant was in
handeuffs. Defendant was combative and non-cooperative at the scene. However, asking
Defendant his name, date of birth and blood type were simply not questions desipned to
elicit an incrimating respouss. Likewise, the question posed to Defendant regarding his
tefationship with Victoria was nothing other than a qualifying question to determine if
Defendant was able to provide her name, date of birth, biood type, eic, 5o as 1o provide the
pecessary information to medical responders on the scene,

Despite the fact that Defendant’s argument is unfounded based on the absence of
“custodial interrogation,” Defendant expands his argument in support of suppression by
claiming that the questions Ballejos asked had nothing to do with “booking nesds” and there
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was no “exigency” present to justify Ballejos' questions. True enough, the gquestions were
not asked due to “booking needs,™ however, the fact that an unknown female was lying in
Defendant’s apartment covered in biood tends to suggest an exipent situation, Under the
circumstances, Ballejos’ questions were proper, despite the fack of Miranda warning, under
the “public safety exception.” New York v, Quarleg, 467 U.S. 649, 104 S. Ct. 2626 (1984},

In Quaries, the Supreme Court recognized a public safety exception to the Miranda
requirement, holding that Miranda need not “be applied in all its rigor to a situation in which
police officers ask questions reasonably prompted by a concern for the public safety.” 467
US. at 656, 104 5.Ct. at 2632. The Court distinguished between “guestions NECESSATY 0
secure [the police's] own safety or the safety of the public and questions designed solely to
elicit testimonial evidence from a suspect.” 467 U.S. at 659, 104 S.CL at 2633, The Coun
concluded that voluntary responses to the first type of questions could be admitted, despite
the lack of Miranda warnings. Se¢ Quarles, 467 U.S. at 657-60, 104 S.Ct, at 2632-33, See
2lso, State v. Ramirez, 178 Ariz. 116, 871 P.2d 237 {1994) (finding that the public safety
exception applies to sitations where Officer questioning is geared toward eliciting
information to determine the need to render assistance to suspected victim of a crime).

In Hiate v. Ramire?, officers were dispatched in response to a 911 call where the
person reporting indicated that they were awakened by banging, screaming and nmning
noises ceming from the apartment below. 871.P.2d 237, 240. Further, the person reporting
indicated that they heard a female scream “*Help” me or something like that” and one last
“ugly scream.” Id. Additienally, the 911 caller reported that afrer hearing the screams he ran
down to the apartment, kmocked on the door but received no response. Id. After receiving no
response, he attempted 1o kick down the door but was unsuccessful. Id. He then ran to a
window at the back of the gpartrnent and looked into the window of the bedroom, noticed a
lamp on the floor and observed a shadow moving in the hallway near the bathroom. Id. He
then dialed 911, Id.

Officers responded 2 — 3 minutes after raceiving the 911 call. Ramirez, 871 P.2 at
240, Officers kmocked and announced their presence, but no-one responded. [d. Officers

CProghinn Fikaoovin ComDuoumen; Couweeriiomil 132340- [302233.00C

013




b= R - - H S = T T . G - "N N -

ka NHMNNN'—‘I—'I—Il—l—-ﬂn—rH_-—l_
ggﬂgmhmw—ﬂwmqmmhmm—a

i went 1o the back of the apartment looked into the window and observed blood on the

window frame and Iatch. 14, Officers then observed a person enter the bedrootn, Id. Officers
announced their presence and yelled to Defendant to go the front door. Defendant “grunted”
and lefi the bedrcom. Id.

Officers remained at the hedroom window ang abserved Defendant retum to the
bedrpom. Ramirez, 871 P.2 at 240. Onee again, officers instructed deféndant o go to the
front door and unlock it. k. Defendant did not comply with officers verbal commands. Id.
Since Defendant was uncooperative, Officars obtained a pass-key to the apartment from the
manager of the apartment complex, returned ro the apartment and once again knocked on the
door, announced their presence. Ramirez, 871 P.2 at 241. Again, Defendant was instructed to
open the door. Id. With no response, Officers used the pass-key provided to them and
unlocked the door. Id,

Upon entering the apartment officers immediately observed a knife with a bloody
handle fying near the front door. Ramirez. 871 P2 at 240, As they approached the living
room officers observed a body lying on the floor, Id. Officers then shouted for Defendant to
put his hands on the back of his head, 1d. At this point, Officers were able to physically
remove him from the apartment. Id. After removing Defendant from the apartiment, ke was

|| placed in an amm-bar and forced to kneel in the grass a few feet from the front door, Id.

Without informing defendant of his Miranda Rights, officers asked Defendant threc
questions:
1. “What was going on?” to which Defendant responded “we had a big fight.”
2. "Who else was inside?” to which Defendant replied “My girlfriend and her daughter.”
3. If “anycme was hurt” to which Defendant responded “Yeah, they're burt pretty bad. We're
ail hurt pretty bad,”
Ramirez, 871 P.2 a1 244-455.

Prior io trial, Defendant moved o suppress the statements because the statements
were obiained in violation of his Miranda rights. Id at 244, In denying, Defendant’s motion,
the tr3al court ruled the statements were voluntary... they were uot obtained in violation of
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the Defendant’s Fifth and Sixth Amendment rights, and... they were obtained pursuant to
public safety concerns of the officers at the time, zlso concern for the opportunity 1o rescue
anybody that might still be in the apartment, and to protect themselves. Id at 244,
Ultimately, Defendant was convicted of two counts of First-Degree Murder, [d at 242,

Omn appeal, Defendant ctaimed the trial court erred by denying Defendant’s motion to

suppress slatements made in response the Officer’s questions at the scene becauss the

questions asked were beyond the scope of the public safety exception recognized by the
Supreme Court in Quarles, Ramirez, 871 P.2 at 245.

In upholding the trial court’s ruling, the Arizona Supreme Court found that although
Defendant was clearly in custody when he made the statements in response to officer’s
questions, the staternents were indeed admissible under the pubiic safety exception to the
Miranda requirements. Id. The court determined that based on the circumstances when
officers arrived on the scene, they did not know what hed occurred in the apartment, how

Mo - o th B W B
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ot B e

many pecple were involved or whether anyone other than the person lying in the front room
nceded assistance. Id. The court reasoned that in this case, the officer’s questions were

[ —
h A

directed at discovering what the officers would encountar when they entered the apartment,

it
=%

Id. The court concluded that because the questions were geared toward cliciting information

ot
e ]

that officers needed 1o protect themselves and anyone else in the apartment, the statements
were admissible under the public safety exception to the Miranda requirements, . Ramirez,
871 P2 at 245,

[ I L
ol = B =

The facts in Ramirez are analogous to the facts in the instant case. When Officers
arrived at Defendant’s apartmens they faced a great deal of uncerainty as to what had
occurred. Officers bserved an unknown female iying on the floor covered in blood. Officers

L B =
B b

bad 2 reasonable belief that the female was injured and required medical assistance. As in
Ramirez, the questions that Officer Ballejo asked Defendant were geared toward eliciting
information that Officers needed to assist the unkmown female in the apartment. Therefore, it
15 reasonable to conclude that the statements Defendant made in response to Officer
Ballgjo's questions fai] within the public safery exception 10 the Mimnda requirements.

o] b B
mﬂﬂ'\lﬂ
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Additionally, Defendant requests his non-responsive, spontaneous statements to
| Otficer Ballejos be suppressed. Specifically, Defendant claims that the State should be

precluded from elicitng testimony from Officer Ballejos that Defendant spontanecusly
| uttered, “you guys are mad at me, aren’t you?” However, “spontaneous” or “volunteered”
| statements of a suspect in custody are admissible despite the absence of prior Miranda
| warnings. State v, Billings, 84 Nev. 55,436 P.2d 212 (1968) See siso Miranda, 384 U.S. at
478, 86 5.CL at 1630. Furthermore, Defendant's spontaneous statement is ot hearsay if itis
offered by the State as a “statement by party opponent.™ See NRS 51.035 (3)(2).

Lastly, Defendant seeks to preclude Officer Ballejos from testifying as to his

impressions of Defendant’s demeanor during his questioning, There is absolutely no rational

U= - S I = ST U L
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or legal basis for this Court to exclude such testimony, NRS 50265 provides, in pertinent
part, a laywitness may testify as to opinions rationally based his/her perception that is helpful

! in the determination of a fact in issue. Officer Ballejos’ opinions es Defendant’s demeanor

— g s
oW D

are rationally based on his personal interaction and observation of Defendant at the scene of
| the coime. With the burden on the State to prove malice aforethought beyond a reasonable
doubt, Defendant’s demeanor is helpful to the detcrmination of a fact in issue. Therefore, so

g
=l R LA

long as the proper foundation is laid, Ballejos® opinions are admissible,

R
S o e

From the cutset, it should be noted that during Defendant’s jury trial, a redacted
| version (shortening the time) of Defendant’s Video/Audio recorded statement was admitted
inle evidence, played for the jury in its sntirety with NO objection by Defendant. 3/18/09 TT
33 (State’s Exhibit 68 and 69). Interestingly, Defendant now asserts that his statements
must be suppressed.

Defendant does not argue that Detective Wildemann failed to advise Defendant of his
| Mirands rights. Nor does Defendant claim that he did not acknowledge/understand his
| Miranda his rights. Instead, Defendant argues that he was too intoxicated to knowingly and
| voluntarily waive his Miranda rights and, as a result, his decision to speak with Detective

i o SO (o S F R o= B %)
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| Wildemann was not the result of rational intellect or fiee will. Fortumately, the statement he
seeks to suppress was not only audio recorded but, video recorded as well. Aund, in this case,
res ipsa loguiiur-—"1he thing speaks for itself.”
iranda
| The prosecutor has the burden to prove that the waiver of a suspect’s 5th Amendment
| Miranda rights was voluntary, knowingly and intelligently made, This burden is on the
prosecution by preponderance of the evidence. Falcop v, State, 110 Nev. 530, 874 P.2d 772
b {109d). This is generally sccomplished by demonstrating to the court that the officer advised
| the defendant of his Miranda rights and at the conclusion of the advisement asked the
suspect if he understood his rights. An affirmative response by the suspect normally satisfies
the knowingly and foteliigent portion of the waiver,
The voluntariness prong is normally judged under a totality of the circumstances
| existing at the time that the rights were read to the defendant. A waiver of rights need not be
expressed, i.e., the suspect need not say *I waive my Miranda rights” nor need the officer ask
the suspect "do you waive your Miranda rights”. Tt is sufficiemt if the officer obtains an
affirmative respomse to the question whether the suspect understands the nights that were just
| read to him. See generally Tomarchio v. State, 99 Nev. 572, 665 P.2d 804 {[983); Narth
Csrolina v, Butler, 441 11.8. 369, 99 §.Ct. 1755 (1979) (defendant refused 1o sign the waiver
but agrzed to talk to the officers. This was an adequate waiver according to the United
States Supreme Court). See afso Tague v, Louisiapa, 444 U.S. 469, 100 S.Ct 652 (1980).
See also, Connecticut v. Bamett, 479 ULS. 523, 107 S.Cv 828 (1987), wherein defendarnt
agrees to make oral, but declines written statement.
In Mendozg v, State, 122 Nev. 267, 130P.2d 176 {2006), aur Nevada Supreme Court
1 addressed the issue of an explicit waiver and held:

A valid waiver of rights under Miranda must be voluntary, koowing, and intelligent. See
Miranda, 384 U.5. at 444, 86 S.Ct. 1602; see also Floyd, {18 Nev. at 171,42 P.3d at 259-60.
“A waiver is voluntary if, under the totality of the circumstances, the confession was the

| product of 4 free and deliberate choice rather than coercion or improper inducement.” U.S. v.
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Doe, 135 F.3d 1070, 1074 (9th Cir.1998) (citing United States v. Finion, 800 F.2d 976, 980
(9th Cir.1986)) A written or oral statement of waiver of the right to remain silent is not
invariably necessary. See North Caroling v, Bugler, 441 U.S. 369, 373, 99 S.Ct. 1755, 60
L.Ed.2d 286 (1979). Rather, a waiver may be inferred from the actions and words of the
person interrogated. Id.

A detective read Mendoza his rights in Spanish, and Mendoza never expressed difficulty
understanding the nahire of his rights or the content of the subsequent questioning. Further,
Mendoza never cxpressed a desire not to speak. A review of the totality of the
circumstances reveals that Mendoza voluntarily, kmewingly, end intelligently waived his
Miranda nghts. Given the wealth of evidence pomting to Mendoza's guilt, even if &8 Miranda
violation occurred, any error in adminting Mendoza's un-Mirandized statement is harmless
bevond a reasonable doubt. See Anzona v, Fyiminamte, 409 U.S. 279, 29596, 111 S.CL
1246, 113 L.Ed.2d 302 (199]).

14, 122 Nev, 267, 130 P.2d 176, 181-182.

In the instant case, it is clear from Defendant’s video/ audio statement that Detactive
Wildemann rzad Defendant his Mirapda rights and Defendant acknowledged he understood
them. See Audic/ Video Recording, The question then remains; did he “knowingly and
voluntarily”™ waive his rights. The answer is yes!

Kngwing and Voluntayy

"A confession is admissible only if it is made freely and voluntarily, without
compulsion or inducement.” Pazsama v. State, 103 Nav. 212, 213, 735 P.2d 321, 322 (1987)
(citing Frank]in v. State, 96 Nev, 417, 610 P.2d 732 {1880). A confession is voluntary if it is
the product of a "rational intellect and a free will" Blackburp v. Alabamg, 361 U.S. 199,
208, 80 5.Ct. 274, 280 (1960), "To determine the voluntarigess of & confession, the court
must consider the effect of the totality of the circumstanices on the will of the defendant,
(citation omitied) The question in each case is whether the defendant’s will was overbome
witen he confessed ” Passama. 103 Nev. at 214, 735 P.2d 2t 323. In Passama. the Nevada
Supreme Courl, citing Schneckloth v. Bustamonte, 412 U.S. 218, 93 5.C1. 2041 (1973),
delineated the following factors to be considered when evaiuating the voluntariness of a

confessian:
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the youth of the accused; his lack of educstion or his low
mtelligence; the lack of any advice of constitutional rights; the
length of detention; the repeated and prolonged natre of
questicning; and the use of physical punishment such a5 the

deprivation of food or sleep.
Id. at 323.
intogjcation
Intoxication rarely renders a confession involuntary. See State v. Clark, 434 P.2d 636
(eriz. 1967); State v, Hall, 54 Nev. 213, 13 P.23 624 (1932) Wallace v, State_ 84 Nev. 603,

447 P.2d 30 (1968}, Pickworth v, State, 95 Nev. 547, 553 P.2d 626 {1979). Insiead, cours
look to0 the totality of the circumstances when determining whether a confession is

I involuntary. [d,

The Nevada Supreme Court addressed the issue of the voluntariness of a confession
n the case of Chambers v, State, 113 Nev. 974, 944 P.2d 805 {1997). In that case the Court
upheld the vohmtariness of the Defendant’s confession even though at the time of giving the
confession the Defendant had a .28 blood alcohol, was in the hospits! recovering from a stab
wound end was believed to have ingested methamphetamine or crack cocaine,

Prior o tria}, Chambers filed a Motion to Suppress his post-Miranda statements to the
police claiming that kis statements were not voluntarily given in light of the fact that ke was
questioned for four hours afler having been stabbed, that ke was not well rested, and that he
was intoxicated. The District Court held that the confession was voluntary and this ruling
was upheld by the Nevada Supreme Court.

In addressing the voluntariness standard, the Court quoted at length from a previous
decision in Passama v. State, 103 Nev. 212 (1998), wherein the Court employed the toiality
of the circumstances test. The Court stated, “In determining whether 2 confassion is the
product of a free will, this Court employs 2 totality of the circumstances test: the Court must
consider the effect of the totality of the circwmstances on the will of the Defendant, the
question In each case is whether the Defendant’s will was overborne when be confessed
Factors to be considered include: the youth of the accused; his lack of education or his low
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intelligence; the lack of any advice of Constitutional Rights: the length of detention; the
repeated and prolonged nature of questioning; end the use of physical punishment such as
the depravation of food or sleep.” Id. at 214.

In the instant case, it is undisputed, Defendant had been drinking. Several witnesses
testified that he smelled heavily of alcohol aud/or appeared to be intoxicated. However, the
totality of the circumstances establishes that he was not so infoxicated as to render his
statement involuntary,

Tota ircumstan rroundgin Interview

b B - - RS B - R VR R N

In the instant case, the youth of Defendant is not an issve, Neither is his lack of
education or intelligence. Defendant was 41 yrs old when he murdered Victoria, He
graduated from high school and rose to the rank of Serpeant in the United State’s Amy, See
Defendant’s Pre- Sentence Investipation Report op file with this Courl. Further, Defendant
was intimately familiar with the ¢riminal justice system as evidenced by his stealth criminal
record. Id. The length of the interview with Detective Wildemann was approximately 1 %4

P e el et e
o W R e
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hours in duration, not accounting for several breaks in the questioning. See State’s Exhibits
68 and 69.

Additionally, Detective Wildemann was calm, patient and professional during the
questioning; Detective Wildemann did not thresten Defendant and certainly did not
physically punish him. Jd. In addition, Detective Wildemann provided Defendant with
coffee and refills when Defendant asked. [d.

3 e .
= 2 0 wm - o

Throughout the imterview, Defendant appears to understand and comprehend
Detective Wildemann's questions. And, despite Defendant’s claim to the contrary, his
respenses were not slurred or incaherent, See, State’s Exhibits 68 and 65, Although at times

¥ 388

Defendant’s statements’ o0 Detective Wildemans were non-responsive, they were certainly

M
n

net incoberent ramblings but rather spontaneous, voluntary statements, And, “spontaneous”
or “volunteered” statements of a snspect in custody are admissible. State v, Billings, 84 Nev.
55,436 P.2d 212 (1968} Sce also Miranda, 384 U.S, at 478, 86 S.Ct. at 1630,

Additionally, during Defendant’s trial, be testified on his own behalf, The State

= o T |
Do ey
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<enteads that Defendant’s demeanor during his testimony during trial is very consistent with
his demeanor during his interview with Detective Wildemann, Agun, ihe State asserts the
best evidence is the audipfvideo statement itself. Therefore, based om the totality of
circumstances surrounding the interview and, despite the fact that he had been drinking
earlier in the night, Defendant’s statement was knowingly and voluntarily given and should
ot be suppressed.

Further, in Nevada, once this Court determines that Defeadant’s statement Jacks any
constitutional violations, the final determination of the voluntariness of a statement is lefi to
the jury. Carlson v, State, 84 Nev, 534, 445 P.2d 157 (1968); Grimaldi v, State, 90 Nev. 83,
89, 518 P.2d 615 (1974). See glso Dawson v, State, 108 Nev. 112, 825 P.2d 593 (1992);
Varner v. Stat, 97 Nev, 486, 634 P.2d 1205 (1981). Having adopted the “Massachusettes
Rule,” Detective Wildemann will to testify as to the circumstances under which the
statement was made. Id. As required by law, this Court must instruct the Jury that the State
must prove by a preponderance of the evidence that the statement was voluntarily given.
Brimmage v, State, 93 Nev. 434, 567 P.2d 54 (1977); Falcon v, State, 110 Nev. 530, 874
P.2d 772 (1994), Colorado v, Connelly, 479 U.S. 157, 107 $. Ct. 515 (1985).

endant’s reqguest to redact i ta nt

In enticipation of this Count ruling against suppression of Defendant’s statement;
Defendant objects to various portions of the statement. With regard to Defendant’s request
1o suppress various questions asked by Detective Wildemann, the questions are not hearsay
because the questions are not effered to prove the truth of any matter asserted but offered
simply give context to Defendant’s responses. NRS 51.035. Additionally, Petective
Wildemann will be testifying at trial and is subject to cross-examination with regard te his
interview of Defendant. NRS 51.035(2)not hearsay if the declarant testifies at trial and is
subject 10 cross-examination), Therefore, the questions asked by Detzctive Wildemann are
admissible.

With regard fo Defendant’s various statements during the interview where he
references his history of domestic violence with Victoria, refers to being in prison, speaks of
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court documents associated with a criminal case; these statements are all voluntary,
Spontanecus sigtements thet were unresponsive to questions posed 1o him, See State v,
Billings, 84 Nev. 55, 436 P.2d 212 (1968} See also Mizanda, 384 U.S. at 478, 86 S.Ct, at
1630 (spontaneous staternents are admissible). Furthermore, the Jury will learn of O’'Keefe's
prior viclent history with Victoria through other evidence: this Court has previously ruled
that Defendant’s prior conviction of Batiery Domestic Violence is admissible. Additionally,
ihe staterments are staternents of & party opponent and are admissible per NRS 51.035(3)Xa).
Finally, with regard to Detective Wildemang's characterization of Defendant as a
“fucking mut,” the statement is not offered for the truth of the matter asserted but simply an

L B -~ - e N~ S ¥ TR - S ¥ X R

=

ohservation based on Defendant’s demeancr. Detective Wildernann will be subject to cross-
examination regarding his statement NRS 51.035(2). For all the foregoing reasans,
Defendant's request to redact specific portions of the video-taped juterview should be
dented.
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DATED this day of August, 2010,
Respectfully submitted,
DAVID ROGER

Clark County District Attorney
Nevada Bar #002781
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Deputy District Attorne
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CERTIFICATE QF FACSIMILE TRANSMISSION

I hereby certify that service of STATE'S OPPOSITION TO DEFENDANTS
MOTION TO SUPPRESS HIS STATEMENTS TO POLICE, OR, ALTERNATIVELY, TO
PRECLUDE THE STATE FROM INTRODUCING PORTIONS OF HIS
INTERROGATION, was made this ______ day of August, 2010, by facsimile transmission
to:
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DAVID ROGER
Clark Countz Dlsmut Attorney GEERT O THE COURY
Nevada Bar
CHRISTOPFHER. J LALLI
Chief DtBJ District Attomey
ar

Nevada 3398
EI'.'HJ Lewis Avenue
Las Vgg&s Mevada 80155-2212 ummu
(702)671-2500 nmm-
christopher_ lalli@ecdany.com 901737
e
DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA, )
Plaintiff, {ase No! 08C2505630-1
i Dept. No: XVYII
Date; rl 19, 2010
BRIAN K. O’KEEFE, Time: B:15 aum.
HHa47732
Defendant.

RRERREEBREEBRBSE SE T

STATE’S OPPOSITION TQO MOTION TO PRECLUDE
EXPERT TESTIMONY

COMES NOW, the State of Nevada, by DAVID ROGER, District Attorney, through
CHRISTOPHER J. LALLI, Chief Deputy District Attommey, and hereby opposes ihe
Defendant’s Mation to preclude expert testimony. This Opposition is made and based upon
ail the papers and pleadings on file herein, the attached points and authorities in support
hereof, and oral argument at the time of hearing, if deemed necessary by this Honorable
Court.

DATED this 18th day of August, 2010,

[DAVID ROGER
Clark County District Attorney
Nevada Bar %'EDI}Z‘?E ]

BY 4/ ChnstopherJ, Lalli

EH I TALILT
Chief D tﬁo%istrict Attorney
Nevada 5398
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MEMORANDIUM OF POINTS AND AUTHORITIES

On November 5, 2008, Brian K. O'Keefe (bereinafter “the Defendant™) murdered
Victoria Whitmnarsh by stabbing the right side of her chest. The knife he used to kill Victoria
sliced through various vital organs. Tt was also apparent that the much-larger Defendant had
badly besten Victoria. Weighing seventy pounds less than hims, her body was badly bruised
at autopsy.,

On July 21, 2010, the Defendant filed 2 Motion to Preclude the State from
Introducing at Trizl Gther Act or Character Evidence and Other Evidence Which is Unfairly
Prejudicial or would Violate his Constitutionat Rights, In that Motion, the Defendant argued
that Metro Homicide Detective Martin Wildemann should not be allowed to testify about 2
cut on the Defendent’s hand which he personally observed, At the previous trial of this
matter, Detective Wildemann testified that it is not uncommon for a suspect in a stabbing
case to cut himself during the course of the killing. It was further argued in the Motion that
Detective Wildemann should be qualified as an expert before such a statement could be
received into evidence.

In response, the State argued that Detective Wildemann's prior testimony was
properly received by the Court pursuant to NRS 50.265. As an accommodation to the
Defendant and should the Court whish to have Detective Wildemann qualified as an expert
before giving such testimony again, the State noticed Detective Wildemann as an expert in
the area. Now, apperently dissatisfied with that and wanting to have it both ways, the
Defendant objects to the State’s notice. He now files his Motion to Preclude Expert
Testimony. The Modon should be denied.

ARGUMENT

A.  Itis Not Necessary to Notice Detective Wildemann us an Expert

As argued in its Opposition to the Defendant's Motion to Preclude the State from
Introducing at Trial Other Act or Charscter Evidence and Other Evidence Which is Unfairly
Prejudicial or would Violate his Constitutional Rights, it is not necessary that Detective
Wildemann be qualified as an expert before testifying about those things he has personally

2
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encountered in this case and during the course of his career as a police officer.
NRS 50.265 provides:

If the witness is not testifying as an exper, his testimony in the
form of opinions or infefences is limited to those gpinions or
inferences which are: ]SI} Rationally based on the perception of
the witness; and (2) Helpful to a clear upderstanding of his
testimony o the determination of a fact in issue.

Under this statutory provision, Detective Wildemann properly testified that it is not
uncommen for a suspect in a stabbing case to out himseif during the course of the kiiling,
Detective Wildemann personally observed the injury on the Defendant’s hand and personally
worked on many homicide invesiigations invelving stabbings. Therefore, such testimeny is
rationally based upon hizs perception as he persomally observed the Defendant's injury,
Moreover, such testimony is helpful to & clear understand of & fact in issue, namely how the
injury was recejved.

It is altogether proper to allow an experienced police officer to provide lay witness
opinion under such circumstances. The Nevada Supreme Court has so held in Meadow v.
Civil Serv. Bd., 105 Nev. 624 (1989). That case involved the termigation procesdings of 2
police officer for using excessive force. During the course of the hearing, & police officer
with over fourteen years of experience was allowed fo testify that, based upon what he heard,
it sounded like somebody getting their butt whipped® in the other room ..." Jd at 626.
On appeal, Meadow argued that the board erred by allowing the testifying officer to
speculate about things that he neither saw nor of which he had personal knowledge. [d. at
625. This argument was rejected. Relying on NRS 50,265, the court held, “Given Officer
Bemi's experience, his testimony .., was rationally based upon his perceptions at the time.”

Meadow is analogous to the instant csse. Here, Detective Wildemann ERjOYS Over
twenty-Two years experience as a police officer. He has served as a homicide detective for
more than eight years and has personally worked over 200 murder cases. Just as Officer
Berai was allowed to render his opinion about what happened in an adjoining room based
cnly upon what he heard, Detective Wildemann should be allowed to render his opinion
ghout the injury he observed on the Defendant’s hand. The aoticing of Detective

001322
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Wildemann as an expert is unnecessary,

B. The State Has Not Acted in Bad Faith

Assuming the Court naw nules that Detective Wildemann must qualify as an expert
befare he testifies to the same information he previously testified to, it is not an abuse of
discretion for the Court to allow Detective Wildemann to be qualified as an expert in spite of
the fact that some provisions of NRS 174.234 have not strictly been complied with, In
Miichefl v. State, 124 Wev. —, 192 P.3d 721 (2008), the Nevada Supreme Court held that it
was not an abuse of discretion for a district court to allow an expert witness to testify where
the provisions of NRS 174234 were not complied with provided the State did not act in bad
faith and the defendant did not suffer prejudice to his substantial rights.

Mitchell argued on appear that the trial court abused its discretion in allowing a
mestal health professional fo testify where the State failed to make cerain disclosures
required by NRS 174.234. /4. at 729. The State conceded it did not make the disclosures,
id. In analyzing the issue, the Nevada Supreme Court noted that the defendant never
claimed the prosecution acted in bad faith, Moreover, there was no prejudice found because
the defendant had the ability 1o review the State’s file, 1o talk to the expert and was aware of
the gist of the expert’s testimony. 7d. at 729 and n.24.

In this case, there is certainly no bad faith. The State does not believe it is Hecessary
to qualify Detective Wildemann as an expert, cspecially when he was previously allowed to
rendey the testimony at issue. Furthermore, there is no prejudice to the Defendant. The
defense has had access 1o all of Detective Wildemann's reports as well as his testimony st
the preliminary hearing and the previous trinl. Moreover, they have had the ability to cross-
examing Detective Wildemann on subject while he testified previously, The Defendant
weuld certainly suffer no prejudice from allowing Detective Wildemann to now be qualified
as an expert,

Relying on Hallmark v. Eldridge, 124 Nev. -, 189 P.3d 646 (2008), the Defendant
argues that Detective Wildemann should not be allowed to testify on the subject because he
do¢s ot meet the criteria to be recognized as an expert witmess. Indeed, that has yet to be

4
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seen. If the issue ripens to the point of qualifying Detective Wildemann ax an expert, that
decision should be made in a court proceeding after His Honor has heard the plethora of
expenience accumulated by this seasoned police investigator.
CONCLUSION

Based upon all of the foregoing, the State respectfully prays that the Defendant's
Motion 1o Preclude Expert Testimony be denied.

DATED this 18th day of August, 2010.

DAVID ROGER

Clark County [hstnict Attom
MNevada Bar%-ﬂﬁ?.?ﬂl i

BY &/ Christopher J. Lalli

R far
@ istrict Atiome
Nevada 3;%05393 .

ETIF] E OF FA: ET MISSI:
I hereby centify that service of the above and foregoing was made this 18th day of
August, 2010, by facsimile transmission to:

PATRICIA PALM, ESQ.
FAX: (702) 386-9714

BY': /s/ Jennifer Georges
Secretary for the Disirict Attorney's Office
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AINF
DAVID RDGEE . HLEHDE lh;%i;EN COURT
Clark County District Attorney Allb 1 20
Nevada Bar #002781 CHARLES J. SHORT
CHRISTOPHER J. LALLI CLERK OF THE COURT
Chief Deputy District Attoeney
Nevada Bar #005398 BY é’@é I)on%g 5
200 South Third Street CAROL DONARIRPUTY
Las Vepgas, Nevada 89155-2211
(702) 671-2500
Attorney for Plaintiff
02250439
AINF
DISTRICT COURT B ehormesan
B 1T

THE STATE OF NEVADA, )

Plaintiff,

(Case No, C250630
“¥5- Dept No. XVl

BRIAN KERRY (’KEEFE,
#1447732 SECOND AMENDED

Defendant. INFORMATION
STATE OF NEVADA
COUNTY OF CLARK

DAVID ROGER, Disirict Attorney within and for the County of Clark, State of
Nevada, in the name and by the authority of the Siate of Nevada, informs the Court;

That BRIAN KERRY ('KEFFE, the Defendant above named, having committed the
erime of MURDER OF THE SECOND DEGREE WITH USE OF A DEADLY
WEAPON (Felony - NRS 200.010, 200.030, 193.165). on or about the S5th day of
Movember, 2008, within the County of Clark, State of Nevada, contrary to the form, force
and effect of statutes in such cases made and provided, and against the peace and dignity of
the State of Nevada, did then and there wilfully, feloniously, without authority of law, and
with malice aforethought, kill VICTORIA WHITMARSH, a human beijng, by stabbing a1
i
Y
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and into the body of the said VICTORIA WHITMARSH, with a deadly weapon, to-wit; a

knife.
']

DAVID ROGER
DISTRICT ATTORNEY
Nevada Bar #002781

Y @ Cllss lelp

. J. LALLI
Chief De istrict Altorney
Mevada Bar 2005398

In addition to any other Notice of Witnesses, names of witnesses known to the

District Attorney’s Office at the time of filing this Information are as follows:

NAME

ARMBRUSTER, TODD
BALLEJOS, JEREMIAH
BENJAMIN, JACQUELINE DR
BLASKO, KEITH

BUNN, CHRISTOPHER
COLLINS, CHELSEA

CONN, TODD

CUSTODIAN OF RECORDS
CUSTODIAN OF RECORDS
CUSTODIAN OF RECORDS
FORD, DANIEL

FONBUENA, RICHARD
HATHCOX, IMMY
HUTCHERSON, CHRISTOPHER
IVIE, TRAVIS

KYGER, TERESA

ADDRESS
5001 OBANNON DR #34 LVNV

LVMPD #8406

ML 0081

LVMPD #2995

LVMPD #4407

LYMFPD #9255

LVMPD #8101

CDC

LVMPD COMMUNICATIONS
LYMFPD RECORDS

LVMPD #4244

LYMPD #6834

3955 CHINCHILLA AVE LYNV
LVMFPD #12996

LVMPD #6405

LVMPD #4191

FARPOOC AN 1B EROC
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KOLACZ, ROBIN
LOWREY-KNEPP, ELAINE
MALDONADO, JOCELYN
MORRIS, CHERYL
MURPHY, KATE
NEWBERRY, DANIEL
PAZOS, EDUARDO
RAETZ, DEAN
SANTAROGSSA, BRIAN
SHOEMAKER, RUSSELL
TAYLOR, SEAN

) TINIO, NORMA

TOLIVER, CHARLES

H TOLIVER, FOYCE
WHITMARSH, ALEXANDRA
WHITMARSH, DAVID

N WILDEMANN, MARTIN

DA#DBE23348 X /s
LYMPD EVEGE1 1053918
(TK9)

500! EL PARQUE AVE #38 LVNV
DISTRICT ATTORNEY INVESTAGATOR
LYMPD #6520

C/O DISTRICT ATTORNEY

LVMPD #9756

LVMPD #4956

LVMPD #6817

LVMPD #4234

LVMPD #6930

LVMPD #2096

LVYMPD #8718

2992 ORCHARD MESA HENDERSONNV
1013 N. JONES #10] LVNV

1013 N, JONES #101 LVNV

7648 CELESTIAL GLOW LVNV

7648 CELESTIAL GLOW LVYNV
LVMPD #3516
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PALM LAW FIRM, LTD. FILED IN OPEN COURT: " /.
PATRICIA PALM 'ESQ. STEHﬂ;ﬁ%HIEESﬁM;
:lzﬁgﬂ‘&as?#gggﬁ%%mm e
LAS veggg, NV 89104 ' UG 20

hone: 11
Fax: {702) 385-8114
Engit Pailﬁ' 2.palav@amail con BY, wb‘ﬂ%
Attornay for Brian CAROL DONAHOD, ﬁ. Y

DISTRICT COURT
CLARK COUNTY, NEVADA
STATE OF NEVADA, CASE NO: C250630
Plaintiff, DEPT NO. XVII
V5. DATE: P
mar

BRIAN K. O'KEEFE, TIME: Moton

petncar E LRGN

MOTION BY DEFENDANT O'KEEFRE
TO PRECLUDE LATE NOTICED EXPERT TESTIMONY FROM DR. DUTRA
COMES NOW. the Defendant, BRIAN O'KEEFE, by and through his atiorney,
PATRICIA PALM of PALM LAW FIRM, LTD., and hereby moves this Honorabie Court to
preclude the State's late-noticed witness Timethy Dutrs from offering testimony
regarding the nature of the “victim's injuries” during the trial of this matter.
This Motion is made and based upon all the papers and pleadings on file
W | '
it
it
it
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herein, the atiached Declaration, and any oral argument at the time set for hearing this\

Motion.

DATED this 18™ Day of August, 2010.
PALM

alricia Palm, Bar No. 6009
1212 Casino Center Bivd.
Las Vegas, NV 89104
Phone: (702) 385-9113

Fax: (702) 386-9114
Attorney for Defendant O'Keefe
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DECLARATION
PATRICIA A, PALM makes the following declaration:
1. | am an gitorney duly licensed to practice law in the State of

Nevada; | am the attomey representing Defendant O'Keefe in this matter.

2. That on July 28, 2010, well within the time for noticing expefq
witnesses, ('Keefe fiied and served upon the State his Supplemental Natice of Exper
Witnesses,

3. That not until the late sfiemoon of Friday, August 13, 2010, did the
Stale provide fo this counsel a Supplemental Notice of Witnesses via email, which
notice listed ‘Detoctive Marty Wildemann,” who “Wil testify as to his opinion regardin%
the nature of injury to Defendant’s hand.”

4. No Curriculum vitae was attached to the notice.

5. That not until the aflernoon following calendar call on August 17,
2010, was this counsel served with a Supplemental Notice of Expert Witnesses, which
was filed on August 16, 2010,

8. It is not known to this counsel nor has i been made known to th

Court to this counsel's knowledge what exact sfforts were made o determine whethe
Dr. Benjamin’s presence coutd be secured before the expert natice deadline.

7. That the Supreme Court issued remititur in the prior appeal in thi
case on May 6, 2010, That on June 10, 2010, trial was set in this matter to begini
August 23, 2010.

| declara under penalty of perjury that the foregoing is true and comect,

(NRS 53.045).

EXECUTED this 18th day of August,
PATRICIA A PALM

Bar No, 8009
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POINTS AND AUTHORITIES

Where the State wishes to introduce expert testimony, special notice is required
pursuant to NRS 174.234(2), which provides:

If the defendant will be tried for one or more offenses that are
punishable as a gross misdemesnor or felony and & witness that a party
intends to call during lhe ¢ase in chisf of the Stale or during the case in
chief of the defendant is expected fo offer testimony as an expert witness,
the party who intends to call that witness shail file and serve upon the
Opposing party, not less than 21 days before trial or at such other time

as the court directs, a written notice containing:

{a) A brief statement regarding the subject matter on which the expert
witness is expected lo festify and the substance of the tastimony;

(b) A copy of the curriculum vitae of the expert witness; and

[c) A copy of all reports made by or at the direction of the expert
witness.

(Emphasis added.} With this statutory provision, the Nevada Legislature obviously
infended to protect defendants’ due process rights and ensure adequate oppartunity to
review and possibly impeach proposed experts’ qualifications and expecied testimony.
Here, for the second time, the State has deprived O'Keefe of his procedural dud
process right to 21 days' notice. U.S. Const., 14" Amend.; Nev. Const., art. 1, sec. 8,
As assertad in the atlached affidavit, O'Keefe filed and served his Suppiementa

Expart Witness Notice well within the time for noticing expert witnesses. The Stat
falled to serve jts notice until afier calendar ¢all, but did so Just 3 court days prior to th
start of trial. Therefore, the Stete has failed to comply with the statutory noti
requirement and should be precluded from presenting this and any other “expe
testimony which has not been properly and timely noticed. See NRS 174.295 (providin
that court may impose sanctions, including prohibiting a party from introducing in
avidence materiai not disclosed in compliance with NRS 174.234),
Here, Dr. Dutra was not Ihe medical examiner who performed the autopsy. To
the extent that Or, Dutrs has formed his own opinions, O'Keefs has not been given

4 0(Q
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sufficient notice by which he might have time to prepare ic meet any naw evidenca noJ
already intreduced through Dr. Benjamin's prior testimony.
Conversely, to the extant that Dr. Dutra will rely on any information obtained from
Dr. Benjamin, which was not subjected to cross-examination, his testimony wouid
viclate O'Keefe's Sixth Amendment rights as sat forth in Crawford v. Washinaton, 5419
U.S. 36, 124 8. Ct. 1354 {2004), Meiendez-Diaz v. Massachuselts 557 U.S. _ _, 129
S, Ct. 2527 (2008); Polk v. State, 126 Nev. ___, 233 P.3d 357 (2010). It does nof
matter whether any other state statute allows for an expert o rely on hearsay, o
defendant's Sixth Amendment rights trump such statules. See Polk, 233 P.3d 357
{rejecting argument that because NRS 50.285 allowed an expert to offer opinion based
on inadmissible evidence, an analyst could testify to the resuits of a test performed by a
non-testifying analyst}.
Moreover, if the State desired ta admit Dr. Benjamin's prior testimany, it wouid be
required {o make a timely motion, at least 15 days before trial, and in no event later than
calendar call. EDCR 3.20, 3.28, and NRS 174.125. The State would be required to
show good cause to support the untimely motion, and reasonable diligenca used tg
secure the testimony of the unavailable witness bafore the motion deadliine. Hemandez
v. State, 124 Nev. ___, 188 p 3d 1126 (2008). Here, the State appears to be making an
end run around the requirements of the rules by filing a late notice so that anothed
doctor can parrot Dr. Benjamin's testimony, even though the Stale has meade no
showing that it would be able to admit that testimany directly.
Considering that the State had since June 10, 2010, when trial was set, to loca
and secure the presence of Dr. Benjamin for trial, the prosecutton should have kn
peier to the expiration of the notice and motion deadlines whether she was availabie. |

the State had used reasonable diligence, the progecutors would have known it wa

fiecessary to either notice their intent to use her prior testimony or timaly notice anoth

expert.
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In sum, based on the State's failure to timely comply with the statues addressin
time requirements and good cause and based an O'Keefe's confrontation rights, thi
Court gshould preclude the State from ailowing Dr. Dutra to testify as an expert witne

regarding the nature of the "victim's injuries.”

CONCLUSION
For the reasons stated above, Brian ('Keefa respectfully requests this Hono

Court issue an order precluding the State from introducing at trial evidence or tastimon
from its proposed exper! Dr. Timothy Dutra related to the nature of any injuries in thi

case.

Dated this ) S day of August, 2010,
PALM LAW FIRM, LTD.

Las Vegas, NV 88104
(702) 386-9113
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PALM LAW FIRM. LTD. B PN
PATRICIA PALM, ESQ. -
NEVADA BAR NO. 6009
1212 CASINO CENTER BLVD.
LAS VEGAS, NV 89104
Phone; (702) 386-9113
Fac [73 ) 366-0114

Aftormey for Brian
DISTRICT COURT
CLARK COUNTY, NEVADA

STATE OF NEVADA, CASE NO: C250830

Piaintiff, DEPT NO, XVl

VS. DATE: e T —— — - -
H

BRIAN K. O’KEEFE, TIME: Jary inatmetony

Defedert VRO

DEFENDANT'S PROPOSED JURY INSTRUCTIONS

COMES NOW Defendant, Brian K. O'Keefe, by and through his altornay, Patricig
Palm of Palm Law Firm, Ltd, and hereby submits to this Honorable Count his attached
proposed and requested jury instructions.
Dated this 21st day of August, 2010.
PALM LAW FIRM, LTD.

Patricia Paim, Bar No. 6000 g
1212 Casino Center Blyd.

Las Vegas, NV 89104

Phone: (702} 386-9113

Fax: (702) 386-9114

Attorney for Defendant O'Keefe
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INSTRUCTION NO.

If, in these instructions, any rule, direction or idea is repsated or stated in
different ways, no emphasis therein is intended by me and none may be inferred by
you. For that reason, you are not o single out any certam sentence or any individua
point or instruction and ignore cthers, but you are to consider all tha insiructions as
whole and regard sach in light of all the others.

The order in which the instructions are given has no significance to their relativel
importance.

Yamaha Motor Co. v. Amoult, 114 Nav. 233, 955 P.2d 661 (1958).
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INSTRUCTION NO,

if, in these instructions, any rule, direction or idea is repeated or stated in
different ways, no emphasis tharein is intendsd by me and none may be inferred b
you. For that reason, you are not to single out any certain sentence or any individua
point of instruction and ignore others, but you are to consider all the instructions as a
wnole and regard aach in light of all the others.

The order in which the instructions are given has no significance to their n&ufeﬁivel
importance.
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INSTRUCTIONNO. __|

An information is a formal method of accusing a person of a crime but is nof
evidence of hig guilt.

In this case, Brian O'Keefe is charged by Second Amended Information with
Second Degree Murder with Use of a Deadly Weapon. This charge encompasses thef
lesser charge of Involuntary Manslaughter.

The jury must decide if the State has met its burden of proving beyond s
reasonable doubt that Brian O'Keefe is guitty of any offense, and if 30, which offense.




INSTRUCTION NO.

The cradibility or believability of 2 witness should be determined by the witness’
4 [lmanner an the stard, his or her refationship to the parties, fears, motives, interests
5 |1teelings, and opportunity to have observed the matter to which the withess testifed;

¢ ||reasanableness of the witness's statements and the strength or weaknesses of his o
T [| her recollections.
B If you believe a witness has iied about any material fact in the case, you may
% ||disregard the entire testimony of that witness or any portion of the withess's testimony

19" [}which is not proved by other avidenca.
11

The weight of the evidence is not necessarly determined by the number nJ

' || witnesses testifying. You shoutd consider ail the fects and circumstances in evidence.

i3
14
13
16
17
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20
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22
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26

Quillen v, State, 112 Nev. 1368, 1361, 929 P.2q 893, 901 {1997).
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INSTRUCTION NO.

The credibility or believability of a witness should be determined by the witness‘sl
manner on the stand, his or her reiationship fo the parties, fears, motives, interests of
feelings, and oppartuntty to have cbservad the matter to which the witness testified;
reasonableness of the witness's statements and the strength or weaknesses of hisﬂ
her recollections.

i you believe a witness has lied aboyt any material fact in the case, you may
disregard the entire testmony of that witnass or any portion of the witness's testimony
which is not proved by other evidance.

The weight of the evidence is not necessarily determined by the number of
witnesses testifying. You should consider all the facts and circumstances in evidence.

‘ noL341
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INSTRUGTION NO. ___|

Evidence that Brian O'Keefe committed the fefony offense of domestic battery, o
is alleged to have made statements indicating an intent to harm Victoria Whitmarsh, and
evidence that he is alleged to have indicated an ability to kill with & knife by cutting 4
person in the stemum area was not received and may not be considered by you to
prove that he is a person of bad character or to prove that he has a propensity td
cammit any cnime. Such evidence was received and may be considersd by you only for
the limited purpose of determining the issue of whether or not Brian O'Kesfe had &
motive or intent to commit the ¢rime charged.

Neither the fefony conviction, nor the other acts, if believed, necessarily establish
proof of motive ar intent to commit the crime charged. You must weigh this avidence in

the sarme manner a& you do all other evidence,

Fields v, Siate, 125 Nev. _ , 220 P.3d 724, 729 (2009) (inal court, absen
waiver from defendant, must give a limiting instruction explaining the purpose for whic
bad act evidence is being admitted immediately prior to its admission and an instruct
at the end of the case reminding jurors of the limited use of the avidence).

Hamis v. State, 108 Nev. 667, 799 P.2¢ 1104 (1990) (addressing the use o
felony convictions).
5
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INSTRUCTION NO.

Evidence that Brian O'Keefe committad the felony offense of domestic battery, o
is alleged to have made statements indicating an intant to harm Victoria Whitmarsh, and
evidence that he is allaged fo have indicated an ability 1o kill with & knife by sutting a
person in the stemum area was not received and may net be considered by you to
prove that he is & person of bad character or to prove that he has a propernsity to
comimit any crime.  Such evidence was received and may be considered by you only for
the limitad purpose of determining the issue of whether or not Brian O'Keefa had o
motive or intent to commit the crime charged,

Neither the felony conviction, nor the other acts, if believad, necessarily establish
proof of motive or intent to commit the crime charged. You must weigh this evidence in
the same manner as you do all other evidence.

N1343




INSTRUCTION NO,

The fact a person has been convicted of a felony, may only be considered by you
for the purpose of determining the credibility of that person. The fact of such conviction
does nol necessarly destroy or impair a person’'s credibiity. It is one of Lhe\

circumstances that you may take into consideration in weighing the testimony of such

Person.

Harris v, State, 106 Nev. 667, 799 p.2d 1104 (1990),
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INSTRUCTION NO.

The fact a person has been convicted of a felony, may only ba considered by you
for the purpose of determining the credibility of that person. The fact of such conviction
does not necessarily destroy or impair a person's credibility. it is one of the
circumstances that you may take into consideration in weighing tha lestimony of such

person.
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INSTRUCTION NO.

The slements of second degree murder are: (1) &n unlawfu! killing of a human

being, and (2) with malice aforethought, either express or implied. The unlawful kjllirq
may be effected by various means.

NRS 200.010




¢

11

1z

13

14

13

1é

17

18

1%

20

21

22

23

24

25

26

27

2B

INSTRUCTION NG,

The slaments of second degree murder are: (1) an unlawful killing of a humars
being, and (2) with malice aforethought, either &xpress or implied. The unlawful killing
may be affected by various means.




g

1l

1z

13

14

15

le

17

g

I8

20

Fal

22

23

24

25

2%

27

28

INSTRUCTICN NO.

Malice aforethought means the intentionai doing of a wrongful act without legal
cause or excuse. The State has the burden of proving the intent to do a wrongful act
beyond a reasonable doubt.

This requires thet the State also disprove beyond a reasonable doubt that thJ
killing was legally excused or justified by accident or setf-defense.

if the State fails either to prave malice aferethought or to disprove accident and
self-defense, it is your duty to return a verdict of Not Guilty of second degree murder.

NRS 200.010; Ybamra v. Wolfl. 662 F. Supp. 44 (D. Nev. 1987) (government
burden); Collman v. Stats, 116 Nev, 687, 715, 7 P.3d 426, 444 (2000) (State's burd
on malice), Crawford v. State 121 Nev. 746, 751, 752-53, 121 P.3d 582 (2005) (state’
burden, definition of malice aforethought, and defendant’s entitlement to significance
his theory instruction); Brooks v. State, 124 Nev. —-. 180 P.3d 657, 662 (2008
(defendant's entitled to significance instructions and instructions that are specificall
taitorad to the facts of the case),
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INSTRUCTION NO. __|

Malica aforethought means the intentiona! doing of a wrongful act without Iegs*
cause or excuse. The State has the burden of proving the intert to do a wrongful act
beyond a reasonable doubt.

This requires that the State miso disprove beyond a reasonable doubt that thj
killing was legaily excused or justified by accident or self-defenza.

if the State fails either to prove malice aforethought er to disprove accident and
self-defense, it is your duty to retumn a vardict of Not Guilty of second degree murder.,
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in addition to his failure to cite relevant legal autherity, the Defendant is asking to
admit extrinsic evidence which violates NRS 48.015 ( relevance) and NRS 48.035 (prejudice,
confusion or waste of time). First, it is wholly irrelevant witether a homicide detective aver
coilected blood alcohol evidence in another case. It was not done in this case andg the
Defendant certainly can cross-examine on whether it was done and why it was not done.
Morcover, NRS 48.035(2) provides for the exclusion of evidence “if its probative value is
substantially outweighed by the danger of unfair prejudice, of confusion of the issues or of
misleading the jury.” Because the Defendant is now only charged with murder of the second
degree, voluntary intoxication is no longer relevant to these proceedings and allowing
evidence on the subject would only serve to prejudice, confuse and mislead the jury.

While the subject of veluntary intoxication may be considersd by a jury in cases of
murder of the first degree, it has no relevance in cases of murder of the second degree.
Because murder of the second degree is a general intent crime (Ponle v. State, 97 Nev. 175,
178 (i981) (*No premeditation, deliberation or other specific imtent is involved in second
degree murder ...."); Hancock v. State, 80 Nev. 581, 583 (1964) (holding that 2 genera]
intent instruction is compatible with the crime of second degree murder)), the geperal rule of
madmissibility of voluntary intoxication applies.

NRS 193.220 provides that “No act committed by a person while in a state of
voluntary intoxication shall be deemed less eriminal by reasen of his condition ...." Tiis
only when “the actual existence of a particular purpose, motive or intent is g necessary
element of the particular species or degree of the crime” that such evidence may be
comsidered. Because the Defendant only stands charged with murder of the second degree
{i.e. the particular species or degree of murder is no longer at issue), voluntary intoxication
cannot be considered by the jury.

The Nevada Supreme Court made this point perfectly clear in Leaders v, Srate, 92
Nev. 250 (1976). In that case. the defendant argued he was entitled to a Jury instruction that
the element of malice may be negated by a showing of voluntary intoxication. Jd. at 251.

This argument was flatly rejected.

nH1250
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This is not, and has never been, the law in Nevada, ... “While
the authorities are not all agreed, the great weight thereof in this
country is to the effect that mere Intoxication cannot reduce
murder to manslaughter.” Appellant has advanced no persuasive
reason, and we eive none, why we should now change this
rule. The refusal to give the mstruction was correct,

1d. at 251-252 (quoting State v. Fisko, 58 Nev. 65, 77 {1937). and citing Lisby v. Stute, 82
Nev, 183 (1966) and Srewart v. State, 92 Nev. 168 (1976)). In this case, the Defendant ig
only charged with a malice murder. Therefore, as the Nevada Supreme Court recognized in
Leaders, voluntary intoxication is mot a defense 1o that charge. To admit such evidence

would only serve to prejudice, confuse and mislead the jury.

CONCLUSION

Based upon all of the foregoing, the State respectfully requests that the Defendant’s
Motion to Admit Evidence Showing LVMPD Homicide Detectives have Preserved
Blood/Breath Alcoho! Evidence in Another Recent Case be denied.

DATED this [0th day of May, 2014,

DAVID ROGER
Clark County District Attorney
Newvada Bar #002781

BY /' Christopher J. Lalli

CHRISTOPHER J TATIT
Chief Deputy District Attorney
Nevada Bar #005398

CERTIFICATE QF FACSIMILE TRANSMISSION

[ hereby certify that service of the above and foregoing was made this 10th day of

Angust, 2010, by facsimile transmission to:

PATRICIA PALM, ESQ.
FAX: (702) 3869114

BY: /s/ Jennifer Georges

Secretary for the District Attomey's Office
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LU Name: Patricia Palm, Esg.

Conpany;
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Contact Phone pumber:

Infc Cogde 1: Infa Code 2.

Sant to remote ID: 7023845114
Zant at-Tue Aug 10 I1:10:36 2410
Sent on chanmal 0

Blapzed Time: ? minutes, 17 seconds
Transmission Stabus {8/239;8/98): Succesaful Send
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FPALM LAW FIRM, LTD,
PATRICIA PALM. ESQ.

NEVADA BAR NO. 6008 Weld 823’10
1212 CASINCG CENTER BLVD.
LAS VEGAS, NV 89104 &: 2
Phone: (702) 386-9113 bR s T
Fax 5?02] 9114 CLERY TURT
Aftomey an
DISTRICT COURT
CLARK COUNTY, NEVADA

STATE OF NEVADA, CASE NO: C250830

Plaintiff, DEPT NO. Xwvil

Vs, DATE:

BRIAN K. O'KEEFE, TIME:

Defendant.

ORDER AUTHORIZING CONTACT VISIT

Based upon the request of Defendant, BRIAN O'KEEFE, ay and lhrough his
attorney, PATRICIA A PALM, of PALM LAW FIRM, LTD., the Court baing fully advised
in the premises, and good cause appearing therafor:
i

CROA

iaaass
LT T
it I I‘ Im "

it
i
i
ift
i
it

¢ MCTSOE

RECEWED
i 11 28
GLERK OF THE COURT
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IT IS HEREBY ORDERED that Bob Jukich is authorized to make & contact visit
in the presence of Clark County Detention Center personnel with Defendant, BRIA
O'KEEFE, ID No, 1447732, at the Clark County Detention Center far the saie pu
of cutting Defendant's hair. Mr. Jukich is authorized to bring with him whataver barbe
tools he will nead in that regard.

IT IS SO ORDERED this _| L-day of August, 2010,

L2l s Pl
DISTRICT COURT JUDGE

Respectfully submitted by:
PALM FiIRM, LTD.

1212 Casino Center Bivd,
Las Vagas, NV 89104
(702) 386-8113

*
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PALM LAW FIRM, LTD. F I od D
PATRICIA PALM, ESO.

NEVADA BAR NO. 6009

1212 CASINO CENTER BLVD. ag 13 913 M0
RS PO I sios
orie: - . a
@l 2.

Fax: 517 2) 386-9114 _ ]
Em:ﬂafm%ﬂ;%m%m CLERK WRT
Attorney for Brian cefe

DISTRICT COURT
CLARK COUNTY, NEVADA

NQ: C o
STATE OF NEVADA, CASE NO: £25063
Plain DEPT NO. XVII
i ti.ﬁ-. .D
DATE:
V8.
ME;
BRIAN K. O'KEEFE, T
Defendant. ]
RECEIPT OF COPY

I, the undersigned, acknowledge that on this l Eb day of f %

~—— 2010, I received m true copy of O'KEEFE'S REPLY TO STATE'A
OPPOSITION TO MOTION TO ADMIT EVIDENCE SHOWING LVMFD
HOMICIDE DETECTIVES HAVE PRESERVED BLOOD/BREATH ALCOROL
EVIDENCE IN ANOTHER RECENT CASE, -

COUNTY DISTRICT ATTOREEY
200 Lewis Ave,, 3 Floor
Las Vegus, NV 89185 -
RECEIVED e @Q@) |
AUG 13 200 VR,
: [
GLERK OF THE COURT  Raempt ot copy
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PALM LAW FIRM, LTD. ;
RO e, 13 91 47l
1212 CASING CENTER BLVD.
LAS VEGAS, NV 89104 o
Phone; (702} 386-9113 "

702 8114 CLER
Ernalf g}nc nglmlwg ail.com
Ho
ey DISTRICT COURT
CLARK COUNTY, NEVADA

STATE OF NEVADA, CASE NO: 0250630
Plaintif!, DEPT NO. XVl
vs. paTE. /1310
BRIAN K. O'KEEFE, TIME: 815 d.m.
Defendant

O'KEEFE'S REPLY TO STATE'S OPPOSITION TO MOTION TO ADRMIT
EVIDENCE SHOWING LVMPD MOMICIDE DETECTIVES HAVE PRESERVED
BLOOD/BREATH ALCOHOL EVIDENCE IN ANOTHER RECENT CASE

COMES NOW Defendant, Brian K. O'Keefa, by and through his attomey, Patricia
Palm of Palm Law Fim, Ltd., and hereby REPLIES to the State’s Oppasition {d
O'Keefe’s request to present evidence that in at least ona other recent homicide cane,
LVMPD Homicide Detectives did obtain biood/breath aicohol testing of the murden
suspect.

This Reply s made and based upon the record in this ¢ase, including the pa
and pleadings on file herein, the Constitutions of the United States and the Sta:q
Nevada, the points and authorities set forth below, and any
Hi
/1

T mme i
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1 (argument of counsal at the time of the hearing on this Mation,

5 Dated this 12th day of August, 2010.

3
PALM LAW FIRM, LTD.

L

3

é Patricia Palm, Bar No. 8009

- 1212 Casing Canter Bivd.
Las Vegas, NV 85104

& Phone: (702) 386-9113
Fax: (702) 386-9114

5 Attornay for Defendant O'Keefe
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POINTS AND AUTHORITIES

GLIM

The State is apparently arguing that the defectives’ lack of good faith and
thoroughness is no longer relevant because, the State thinks, O'Keafe's extramJ
intoxication is no longer relevant now that the State is limited to seeking a8 second
degree murder. However, the manner in which the detactives and police conducted
their investigation here is relevant to the entire case, and O'Keefe has a right to confront
them.

Again, during O'Keefe’s previous trigd, Detective Wildemann had testifiod that in
his twenty-one (21) years of experience, a suspect would generslly only bel
administered a blood or breath alcohol test in a DUI. 3/18/09 TT at 183. He had alsg
previously testified at the preliminary hearing that he was not aware of a homicide cas
where such a test was given. |d. at 182. Further, he was asked, “Does Metro have

protocol, especially in homicide cases, when an officer o detective would offer
suspect a blood or breath aicohol test or taka one?™ He testified, "We don't have
protocol for that.” PHT 82-93.

To challenge Wildemann's testimony and its imptication that alcohol-level 1::5|1.*:.ting1
Is unheard of, O'Keefe presented testimony from Forensic Scientist George Schiro, wha
testified that the palice should have collected O'Keefe's blood or breath alcobal within
the hours after Whitmarsh’s death to determine whether his behavior or state of mind
might have been affected. The scurce of authorty for this opinicn is an ingdustry
standard texd for crime scene investigations. 3/18/09 TT 123.24, 125-26.

Nat oniy have LVMPD Homicide Detectives done such testing, in the recent ca
which O'Keefe seaks to show, but their Department Manual addresses it, stating that
felony charges,

Non-consensual, wamvantless oblaining of a biood sample to show

percentage of aicoho! or use of drugs of abuse can be done where

probable cause exists that i is refevant to the investigation of a felony.
3
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(1.e., A homicide suspect is arested on probable cause immediately after
the crime and appears shghlly intoxicated. A blood sample can be feken
to show degree of intoxication which may become sn important issue for
the state or the defansa )

Manual, Section 5!2%]2.21 {emphasis added). In addition, as this Court is aware,
nomicide detectives declined to turn over evidence specifically requested for the prior
trial, stating that the evidence of the use of force report did not exist, see 3/18/06 TT
179, and causing a motion for @ mistrial, see 3/18/09 TT 2-5.

O'Keefe has good reason to challenge the good faith of the investigation and
prosecution. And, as was apparent during the previous trial, O’'Keefe has consistentiy
attempted to prove that LVMPD officers and detectives were minimizing his intoxication
in the reports and in their testimony.  The evidence of the other murder casa in which
testing was done helps show bias and/or lack of good faithhorough investigation here.

The failure to preserve evidence which is likely to be axculpatory is relevant to
the good faith of the investigation, which is an appropriate issue in criminal cases, Sed
Mazzan v, Warden, 116 Nev. 48, €7, 953 P.2d 25, 32 (2000). Furthermore, extrinsi
evidence is admissible to prove a witness's bias or prejudice. See Lobato v, State. 120
Nev. 512, 856 P.3d 765 (2004); Abbott v, State, 122 Nev. 715, 736, 138 P.a3d 462, 475
(2008). It would be unfair and a viglation of O'Keefe's confrontation nights to tia
O'Keefe’s hands in impeaching detectives’ good faith in the limited manner sought here.
it is highly relevant that such testing has occured in at least one similar and
case. O'Keefe has not cast a wide net seeking discovery on every cass where thm
done, he seeks onty to admit evidence that it has in fact been dane in at Isast one other
case. This proof should be permitied, especially in light of the State's attempt to craate|
a false perception that such testing is unheard cf in homicide invastigations conducted
by LVMPD,

Furthermore, if this Court denies suppression of O'Keefe's interview withy

homicide detectives, then the validity of any waiver of O'Keefa's Mirandg rights is an
4
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issue for the jury, and the jury should be able to consider the issues of ias, good faith
and thoroughness of tha detectives when It is assessing their testimony regarding hi
condition and whether ta consider the interrogalion as evidence against O'Keefe,'

The Slate also seems t¢ be using this opportunity ta argue that eviderice of
intoxication is not even refevant bacause this case only involves second degree murdey
now. Seo Opposition, p. 3.  However, the police did nol know that O'Keefe's casa
would not be one of first degree murder when lhey failed to preserve this crucial
evidence. Therefore, the fact that they are now limited by law does not change the1
reazons for challenging them,

In addition, the State is wrong in claiming that the evidence of intoxicatian is no]
relevant. The State relies on Lesders v, State, 2 Nev. 250 {1876}, which hald tha
mere intoxication could not reduce murder to manslaughter, However, more recen
developments in the law have clarified and strangthened the State's burdens as ta
proving murdes. For instance, in Byford v. State, 116 Nev, 215, 884 P.2d 700 {20003},
the Nevada Supreme Court tock great care 1o establish that proof is required on each
separate element of murder. In Collman v. State, 116 Nav. 687, 715, 7 P.3d 426, 443-
44 (2000), the Court reiterated that the fact that not every murder requires a specific
intent to kill does not relieve the State of the burden to prove some kind of malice 1o
establish murder. Q'Keefe submits that under a contemporary understanding of
Nevada law, intoxication must be treated as a relevant factor for the jury to consider in
determining whether the State has met its burden to prove malice.

i
i
it
i

'If O'Keefe’s statemants are admitted, then the question of voluntariness must aiso ba
submittec to the jury. See Laursen v, State, 57 Nev. 568, 634 P.2d 1230 (1881),
5
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NRS 183.220 pravides that

No act committed by a person while in a state of voluntary Infexication
shall be deemed less cAminal by reason of his or her condition, but
whenever the actual existence of any paricular purpose. motive or intent
is & necessary element to consiitute a particular species or degree of
cnme, the fact of the person’s intoxicalion may be taken info consideration
in determining the purpose, motive ar intent.
Emphasis added. California Courts have recognized the nearly identical I.stnguage;l
formerly used in California's statite addressing the same evidence,? permits eviden
of intoxacation to be considered to determine the issue of whether a defendant actuall
harbored express or Implied matice. See Pegple v. Whittield, 868 P.2d 272, 276-8
{Cal. 1994): see also People v. Knoller, 158 P.3d 731, 738-43 (Cal, 2007) (addrassi
subsequent amendments). Recognition of the same rule under Nevada law wouid
consistent with the tanguage of our statute, as wall as the Nevada Supreme Court'
treatment of issues affecting criminal intent, such as mental health conditions n
meeting the definition of insanity. in Einger v. State, 117 Nev. 548 578-77, 27 P.3d 68
84-85 (2001), the Court recognized that evidence that does not riss to the leved of lega

insanity may still be considered in evaluating whether or niat the prosecution has

each element of an offense beyond a reasonable doubt, for example, in determinin
whether a killing is first or second degree murder or manslaughier or some of
argument regerding diminished capacity. Id. O'Keefe submits that evidence of
intoxication is no less relevant than evidence of a defendant's state of mental health in
considenng whether the State has met its burdens.

*Cf. Former varsion of Cal. Pen. Code Sac. 22 (1981) providing:

No act committed by a person while in a state of voluntary intoxication is
less criminat by reason of his having been in such conditon. But
whanever the actual existence of any particular purpose. motive, or intent
is a necessary element to constitute any particular species or degree of
crime, the jury may take into consideration the fact that the accused was
infoxicated at the time.
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NRS 200.010(1) provides that “{mjurder is the unlawiul kifling of a human being. .
. with malice aforethought, either express or implied.”

NRS 200.020(1) defines express malice as “that deliberate intention unlawfuliy 1o
1ake away the life of a fellow creature, which is manifasted by external circumstances

tapable of proof.” The crime of second degrae murder may inveoive en intentional killi
with express malice, but without the admixture of premeditation and deliberation, i.e.,
kiling that is the result of passionste impulse but not within the definiion o
mansigughter. Bvford v. State, 116 Nev, 215, 236 & n4, 994 P.2d 700, 714 & n.
(2000;. Accordingly, with express malice, the defendant must have a purpose ar intent
to kill.

The attemative form of second degree murder relevant hers is one based on
implied malica. Matice is implied “when no considerable provocation appears, or whan
all the circumstances of the kiling show an abandoned and malignant heart." NRS
200.020{2). Abandoned and malignant heart refers to “an extrerns recklessness
regarding hamicidal risk.” Collman v, Sate, 116 Nev. 687, 712-13, 7 P.3d 426, 442
(2000) {quoting Mode! Penai Code § 210.2 emt. 1 at 15). See glag Keys v, State, 1
Nev. 736, 738, 766 P.2d 270, 271 {1988) (implied malice signifies a general maligng
recklessness).  Criminal reckiessness requires that “the actor is conscious of

substantial risk that the prohibited events will come to pass.” fted
Mottweiler, 82 F.3d 769 (7" Cir. 1996) (citing Farmer v. Breonan, 114 S. Ct. 197

(1994} and quoting Model Penal Code Sec. 2.02(2){c) (1962} ('[a] person a
recklessly . . . when he consciously disregards a substantial and unjustifiable risk that
material element existe or will result from his conduct.”)). Here, for O'Kaafe to ha
acted with malignant recklessness, he must have understood there was a substantia
risk that Whitmarsh's death woulg come to pass and he must have CONSCIoUsiy
disregarded the substantial and unjustifiable risk of death. A killing that is done onty in
criminally negligent manner, without realizing the risk involved, is inmluntarj

7
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manslaughter. See NRS 200.070(1);" CALJIC 8.51 (“There are many acts which are
lawfuul but nevertheless endanger human life. f & person causes anothers death by

doing an act or engaging in conduct in a crimmally nagligent manner, without reatizin
the risk involved, he is guilty of involuntary mansiaughter. K. on the other hand,
person realized the risk and acled in tota! disregard of the danger to iife involved, mail

is imphied, and the crime is murder.”). For an implied malice murder, where the felon
murder rufe is not applicable, “the defendant must intend to commit acts that are likel
to cause death and that show a conscious disregard for human life” Collman, 11
Nev. at 716, ¥ P.2d at 444,

Under the above authorities, a necessary element of second degres {non-falony)
murder i8 @ purposs or inlent to kill (exprass malice), ¢r a purpose or intent tg
consciously disregard a known and substantial risk of death (implied malice).
Therefore, under the language of NRS 193.229, evidence of intoxication is relevant to
whether O'Keefe had such a purpose or intert, If O'Keefa's intent and purpose are ng
longer probative because second degree murder doas not necessarily involve an intent
to kill, as suggested by the State, then neither the threats and propensity evidence from
Cheryl Morris nor the prior conviction for domastic battery can retain their probativel
value and this evidenca must be praciuded.

O'Keefe is not arguing that he intentionally killed Whitmarsh but wes tod
intaxicated to understand his actions. He is arguing that she was accidentally stabbed
when he could not maintain his balance during a struggle as he was attemnpting to gef

"“NRS 200.070(1) defines Involuntary mansiaughter, as refevant here:
flinvoluntary manslaughter is the kiling of @ human baing, without any
intent o do so, in the commission of an uniawful act. or a lawful act which
probably might produce such a consequence in an unlawful manner, but
where the involuntary kilfing occurs in the commission of an unlawful act,
which, in its consequences, naturally tends to destroy the life of a human
being, or is committed in the prosecution of & felonious intent, the offense

is murder.
A
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the knife away from Whitmarsh. This was not an intentional or reckiess malice murder)

but an accident which he could not prevent. O'Keefe's gross intoxication makes it mo
probable, and thus relevars, that his perceptions, balance and coordination we
affected at the lime of the incident and that he did not consciousty disregard any risk
death; and it explains why he would fall during a struggle over the knife and why
behaved =0 strangely at the time of and Eubsequent to arrest; and it affects whether hi
statements fo police were knowingly and voluntanly made (if these siatements a
admitted}. See NRS 48.015 {"relevant evidence” means evidence having any tenden
tc make the existence of any fact that is of consequence to the determination of the
action more of less probable than it would be without the evidence). In sum, O'Keafe's
exireme intoxicatian i entirely relevant ta his theory of defense.

O'Keeafe submits that to deny him the opportunity to rabut the State's evidenca

malice by limiting the jury's consideration of evidence of his intoxication in any way,

te deny him the opportunity to confront and crogs-examing Detectives with evidence to
impeach their testimony as requested hersin, would deny him his constitutional rights to
a fair trial, to present a defense, to compulsory process and to confront and cross
examine the winesses against him. See U.S. Const, amends. VI and XIV. Nev.
Const., art. 1, sac. 8.

it

i

it

il

i

/14

i

i

i

04

1261



in

i1

12

13

14

15

16

117

18

19

20

2l

a2

23

24

23

25

27

23

Based on the foregoing, Brian O'Keafe moves this Honorable Court for a nuling
permitting him to introduce the evidence requested hergin pertaining to the other recent
homicide case where bload/braath aleohol was obtained from e homicide suspect who

NC

claimed no knewledge of a stabbing incident.
Dated this 12" day of August, 2010.

if

ON

PALM LAW FIRM, LTD.

Patricia Palm, Bar No. 8005
1212 Casino Center Bhvd.
Las Vegas, NV 89104
Pheone, (702) 386-9113
Fax: (702) 386-9114
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NOTC Q.. b b
DAVID ROGER
Clark County District Attorney CLERK OF THE COURT
MNevadz Bar 781
STEPHANIE A, GRAHAM
Deputy District Attorney " DECE50830
N a Bar #0010058 EUPP ”
200 Lewis Avenue m""
Las Vegas, Nevada £0155.2212
ket NN
Attorney for Plaimiff
DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA, )
Plaintiff, CASE NO: 250630
-¥5- DEFTNO: I
BRIAN O'KEEFE,
21447732
Defendani.

SUPPLEMENTAL NOTICE OF EXPERT WITNESSES
[NRS 174.234(2)]

TO: BRIAN O'KEEFE, Defendant; and

TO: PATRICIA PALM ESQ, Counsel of Record:

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the STATE OF
NEVADA intends to call the following witnesses in its case in chief:

1} DETECTIVE MARTY WILDEMANN, las Vegas Meiropolitan  Police
Department, Will testify as to his opinion regarding the nature of injury to Defendant's hand.
Detective Wildemann has been with the Las Vegas Metropolitan Police Department for
221/2 years. For the past 81/2 years, Detective Wildemann has been assigned to Homicide

and has worked over 200 cases with 25% of those cases invelving stabbings.

The substance of each expett witness' testimony and a copy of all repons made by or
at the direction of the expert witness has been provided in discovery.
Hi

C-\Program FilaWNesvw UooiDocament Copvemaiienght 155241204 1ES.DOC

N01266




A topy of each expen witness' curriculum vitae, if available, is attached hereto.
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DAVIDROGER
DISTRICT ATTORNEY
Nevada Bar #002731

TIFICATE OF IMILE

WG =1 D Wh B W kD

[ hereby certify that service of SUPPLEMENTAL NOTICE OF EXPERT
WITNESSES, was made this day of August, 2010, by facsimile transmission to;
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bd -

PATRICLA PALM
D;g?t Public Special Defender
353-6273

—
LV TR - S ¥

/5T, Schessler

Secretary for the Districi Afforney’s
Office
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DAVID ROGER
Clark County District Attomey -

Mevada Bar #002781 -
N stephanie A, Graham ‘%m

Deputy District Aftorney
Nev Bar #001 0658
200 Lewis Avenue
Las Vegas, Nevada 89155-2212
i {702) 671-2500 .
Attorney for Plaintiff
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DISTRICT COURT saeB1s

CLARK COUNTY, NEVADA mmfmm

CASENO:; C250610
DEPT NO:  XVII

THE STATE OF NEVADA,
Plaintift,
“Y5a

Brian Kerry O'Keefe,
#1447732

Deferdant,

i
z
|
|

STATE'S RESPONSE TO DEFENDANT'S MOTION TO PRECLUDE THE STATE
FROM INTRODUCING AT TRIAL OTHER BAD ACTS OR CHARACTER
EVIDENCE AND OTHER EVIDENCE THAT iS UNFAIRLY PREJUDICIAL OR
WOULD VIOLATE HIS CONTITUTIONAL RIGHTS

I DATE OF HEARING: August 17th. 2010
TIME OF HEARING: 8:15 AM

COMES NOW, the State of Nevada, by DAVID ROGER, Districl Afttomey, through
Stephanie A. Graham, Deputy District Attorney, and hereby submits the attached Points and
I Authorities in Opposition to Defendant’s Motion to Preclude the State From Introducing at
Trial Other Bad Acts or Character Evidence and Other Evidence that is Unfairly Prejudicial

or Would Violate His Constitutional Rights.

This response is made and based upon all the papers and pleadings on file hesein, the

attached points and authorities in support hereof, and oraf argument at the Lime of hearing, if

u deemed necessary by this Honorable Court.
fFid

RECEIVED
Al 15 200
CLERK OF THE COUET PAWFDOCS\R SPIEI A1 4802, dos
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PQINTS AND AUTHORITIES

A. 5 Defendant’s statement to Chervl Morris that he is “capable killing anyone
with a knife” and b disterbing demand of CE;:_-!I to_piay the rgie of victim to
demonsirat abilily to skice someone open with o knile are relevant fo the State's
tEeugI of the case an are oinerwise admissible under Nevada law,

Cheryl Morris began dating Defendant in January 2008. 3/17/10 Trial Transcipt 10
{hercinafier “TT]. Their relationship abrubtly ended in August 2008 when Defendant

reunited with Victoria Whitmarsh. }d. During Defendant's seven month relationship with
Cheryl Morris, he spoke about his disdain for Victoria Whitmarsh on a daily basis;
sometimes three or four times a day. 3/17/10 TT 14.

Mare Specifically, Cheryl has consistently maintained that Defendam stated to her on
more than one occasion that he “hated” Victoria for testifying againsi him, she “put him in
jail,” she is “poison™ and she “took three years of his life away.” 12/17/08 Preliminary
Hearing Transcipt 69-70 [hereinafier “PHT™); 3/17/10 TT 21. Further, Defendant made
numercus statements t¢ Cheryl declaring his desire “kill the bitch.” 12/17/08 PHT 70;
317410 TT 15. According to Cheryl Mormris, during their brief seven month relationship,
“Victoria was always therc”, and Defendant spoke of little else. 3/17/10 TT 29. Except, of
course, knives. 12/17/08 PHT 69; 3/1710TT 17,

Defendant requests this court 1o preclude the State from eliciting testimony from
Cheryl Morris with regard to Defendant’s statements touting his profiency with knives and
his capability to kill anyone with a knife. Defendant claims that the slatements should be

precluded because they are irrelevant, highty inflammatory and overly prejudicial.  Despite

Defendant’s ¢laim, under Nevada law, the statements are admissible.
1. The statements are relevant to the State’s theory of the case.
NRS 48,015 defines “relevant evidence" as evidence having any tendeney to make
the existence of any fact that is of consequence to the determination of the action
more ot less prabable than it would be without the evidence,
Although the State is barred from seeking 2 conviction of First Degree Murder in this
case, the State steadfastly maintains that the death of Victoria Whitmarsh was not an

accident or self-defense’ rather Defendan intended to murder Victoria and he had a motive

2 PAWPDOCHRSPNEINAZI4R07 doe
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to do s0. Defendant, on the other hand, claims that Viciotia’s death was an accident that
occurred as a result of self-defense. There is no evidence whatsoever to corrorborate
Defendant’s theory of the case aside from his self-serving testimony. The fact that Defendant
previously demonstrated his profiency/capability of killing someone with 2 knife tends 1o
disprove any Defense of mistake or accident. According to Cheryl Morris, during her brief
relationship with Defendant, he was obsessed with Victoria and how much he hated her. The
State contends it is no coincidence that Victoria was stabbed 1o death by Defendant.
Therefore, testimony of Defendant’s statements regarding knives tends to make the existence
of a fact that is of consequence to the determination of the action mare or less probable than
it would be without the testimony.,
2. The probative value of the statements outweighs the prejudicial effect,

NRS 48.035(1) provides, although relcvant, evidence is not-admissible if its probative
value is substantially ourweighed by the danger of unfair prejudice, of confusion of the
issues or of misleading the jury. Based on the State's theory of the case Defendant was
obsessed with Victoria, hated her and he bad a motive to kill Victoria: be had previously
gane to prison for beating her as a result of Victoria's testimony against him,

Indeed, the State recognizes that the statements soughl {0 be excluded are prejudicial.
However, relevant evidence is not simply rendered inadmissible because of its “highly
prejudicial nature. . .the best evidence often is!™ See Lnited Siates v. Parker 549 F2.d 1217 at
1222, (9" Cir. [977).

Defendant is being tried for Second Degree Murder with Use of a Deadly Weapon.
The deadly weapon used was a knife. It is incumbent upon the state to prove malice
aforethought beyond a reasongble doubt as an element to the offense charged. Therefore,
Defendant’s statements regarding knives have significant probative value to the State’s case
outweighing any danger of unfair prejudice.

3. The statements fall within an Exception to Hearsay
Fursuant 10 NRS 51.033, Cheryl Morris may lestify as to Defendant’s statements during

the State’s case-in-chief as the statements are an exception to the hearsay rule as statements

3 PAWEDOCEREFMET B3 3IRI2 doc
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of a party opponent.
Therefore based on the foregoing, the Statements are admissible under Nevada law and

the State should not be preciuded from presenting admissible evidence.

B. The State has no opposition to Defendant’s request l'gEF redaction to omit the
reference to “concurrent” ;gntencing contained within the Ju gment of Lonviction i
case number i

C. The State has no jntention of intraducing or elicitia evidence of Sexual Assault
charges stemming from case £ CI02793% ﬂun:nE s case- in- chiel.

However, should evidence relating to the sexual assault become refevant and/or

otherwise admissible to impeach and/or ta rebut evidence presented during the Defendant’s
case-in-chief or become relevant as a result of cross-examination; the State will seek the

appropriaie ruling.

D. This Court shounld not preclude the ose of the accurate term. “Sexual Aszsanll
Kit” by medical professionals called to testify in this case.

The term “sexual assault kit” is not unduly prejudicial but rather an accurate term of

art used by medical professionals to describe a group of evidence gathering tools used for a
special purpose. In the instant case, a sexual assault kit was utilized during the autopsy of
Victoria Whitmarsh, No evidence of a sexual assault could be determined
The Defendant claims that the use of the accurate term”Sexual Assault Kit” is highly
prejudicial and seeks to preclude the State from introducing the “term” during retrial.
Essentially, the Defendant is requesting this Court 1o direct the State to admonish members
of the iegal profession from using terminology which is common parlance within their field
of expertise. Requesting those in the medical professional 1o agree to call a “Sexual Assault
Kit” something other than what it is seems absurd. Further, because the accurate term is
common parfance among the medical field, it is not unlikely that even if admonished,
medical professionals could inadvertently make reference to the “Sexual Assault Kit.”
Defendant has failed to show how reference to a “term of art” is highly preiudicial
¢specially since the evidence gathered was favorable to the Defendant with respect 1o any

signs of a sexual assault. Therefore Defendant’s request on this point should be denied.

4 PAWPDOCE\RSFME? T2 RE02 doc
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E. Auto 1o [ﬁ shuwinE the condition of Victoria's Imdf at the ﬁmf of her death
were ri a%m [i] this LCourt durmn £n i’s previous trizl and there Is no
|| basis o excluae them pow.

The decision to admit autopsy photographs as evidence lies within the sound discretion

" of the counl. Turpen v. State, 94 Nev, 376, 577 (1978). Such a decision of the trial court

will not be reversed absent a showing of abuse of discretion. Yharea v. Statg, 100 Nev. 167,
172 (1584). In Robins v. State, 106 Nev. 611, 623 (1990), the court upheld the trial judge's
decision to allow autopsy photographs of a badly beaten linle girl. The coun held:

We have reviewed the challenged photographs and although they
are indeed graphic and troubling to human sensibility, they were
not prejudicial. The dphmographs depicted exactly what Dr,
Hollander described and were undoubtedly helpful in assisting the
jury to understand the namure and the gravity of the wounds
inflicted upon Brintany by Robins. The tmial court did not abuse
its dgiscretmn; the photographs were properly admitted into
SViGenoe.

Moo =1 h oh da W RO

W ok =

In the instant case, Defendant claims that the admission of autogsy phetos depicting

=

Vicloria's bruised body should be excluded because they are highly prejudicial and there is

—
¥

o nexus between the bruises on her body and the cause of Victoria's death. True enough,

(=]

the cause of Victoria's death was a stab wound 1o the chest. 318/10 TT 99, However,

=~

Defendant’s claim that D, Benjamin “admitted that none of the bruises could be linked 10

._.
o

the incident leading to [Victoria]'s death™ is a gross misstatement of Dr. Benjamin's

v

testimany.

L)
[=i]

At trial, Dr. Benjamin specifically testified that blunt force frauma caused the bruising to
Victoria’s body and that the bruises did, in fact, contribute to her death. 3/18/10 TT 98-105.
Further, Dr. Benjamin’s testimony is supported by the Autopsy Repart that states “cutaneous

[ S R %
i B3 e

blnt trapma” as a significant condition related to Victoria's death, Based on Dr. Benjamin’s
testimony and findings, the autopsy photos depicting the bruising on Victoria’s body are
relevant to the cause of death and admissible under NRS 48.0(5. Undoubtedly, the photos
have probative value as they will be “helpful in assisting the jury 1o understand the nature
and the gravity™ of the blunt force trauma which caused the bruising. See Robins, 106 Nev.
At 623,
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Also, based on witness testimony, it is the State's theory that before Defendant stabbed

2 || Victoria to death, he beat her for almost an hour. Clearly, the photos have significant

probative value in establishing Defendant’s motive, intent and state of mind prior Lo stabbing
Victoria to death, With the burden resting on the State to prove malice aforethought beyond
a reasonabie doubt, the probative value of the photos outweigh any danger of unfair
prejudice 1o the Defendant. NRS 48.035(1), Therefore, there is no basiz to exclude the

photos under Nevada law.
. The State concurs that reference to racial slurs made b endant to an African
American Metro Officer after he muraereaﬂ__?icmng are irrelevant fo this case.

The State will admonish the officer to make ne reference to the Defendant’s inappropriate

comments to the officer. However, should the statements become relevant and/or otherwise
admissible to impeach and/or 10 rebut evidence presented during the Defendant’s case-in-
chief or become relevant as a result of cross-examination; the State will seck the appropriate

ruling,

G. The hearsay statement, “baby, he doue killed that girl:“ made by Charles Toliver
to his wile oy the night of Victoria's murder is admissible mnder Nevada law.

The statemnent Defendant seeks 1o exclude is admissible as an exception to hearsay. NRS

51.005 provides, statements relating to a startling event or condition made while the declarant
was under the stress of excitement caused by the event or condition is not inadmissible under
the hearsay rule. Additionally, NRS 51.085 provides, a statement describing or explaining
an event or condition made while the declarant was perceiving the event or condition, or
immediately thereafter, is not inadmissible under the hearsay ruie.

Charles Toliver and his wife, Joyce, lived in the apartment directly below Defendant and
Victoria Whitmarsh. On the night of Victoria’s murder Charles Toliver was angry when
woken up by loud banging noises and crying coming from Defendant’s apartment, See
generally, 3/16/10 TT pp 229-245. After about ten to fifteen minutes, Charles left his
apartment with the intent to confront the Defendant about the noise. id.

[J] PAWPDOCS R SPNEI IR 314802, doc
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Upon approaching the Defendant’s apartment, Charles noticed the door was wide open

2 || and observed Defendant bent over Victoria's bloody body. Id. Charles immediately yelled
3 | to Defendant, “what the hell have you done.” Id. Defendant did not respond but instead,
4 |l gave Charles a crazy look that scared him. Id. Charles immedtately yelled to another
5 | neighbor to call for help and then returned to his apartment and toid his wife Joyce, “baby,
& || be done kilicd that girl.” 3/16/10 TT 224. )

? The State maintains that Charles was under the stress of excitement of & startling event
8 || when he made the statement to Joyce. Further, when Charles made the statement, he was
& || describing an event/condition immediately after he perceived the event, So long as a proper

13 || foundation is laid during the direct examination of Joyee Toliver, the State can properly

L1 || elicit the statement pursuant to either NRS 51.095 or NRS 51.085. Therefore, the State

12 1 requests that this Court reserve its ruling as to this issue until such time as an objection by

13 || the Defendant is appropriate,

inion as to the he nature and/or cavse of

itnesys orin ¢ he 3 teroative 8s an ExErt Wltnesg

NRS 50.265 provides, in pertinent part: if a witness is not testifying as an expert, the
17

18

witness’s testimony in the form of opinions or inferences is limited to those opinions or

inferences which are: 1) rationally based on the perception of the witness; and 2) helpful to

1% 1 & clear understanding of the testimony of the witness or the datermination of a fact iq issue,

20 During Defendant’s jury trial, Detective Wildemann testified that, in his opinion, the injury
21

on Defendant’s hand was consistent with injuries present on others suspected of murder with

22 || use of a knife. Certainly, his testimony concerns the “determination of a fact in jssue™
23

Detective Wildemann has been with the Las Vegas Metropelitan Police Department

24 | forzz2 14 yrs. For the past 8 ¥ yrs, Detective Wildemann has been assigned to Homicide and

5 || has worked over 200 homicide cases with 25% of those cases involving stabbings. It would

26 | stand to reason then, that Detective Wildemann’s opinion, 8s to the nature of Defendant’s
27

injury, was “rationally based on his perception” of the injury, Therefore, The State

PAWPDOCSIRSPAE2 TN 4R0T, doe
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[t witness,

maintains that Detective Wildemann's testimony was proper opinion testimony by a fay

However, out of an abundance of caution, the State has noticed Detective Wildemann
as an expert witness to testify as to his opinion regarding the nature of injury to Defendant's
“ hand. See NRS 50.275 (a witness qualified as an expert by special knowledge, skill,
experience, training or education may testify to matters within the scope of such knowledge);
[ See aiso State v. Macumber, 112 Ariz. 369, 544 P.2d 1084 (1976}, cert. denied, 439 U.S.
1006, 99 5.Ct. 621, 58 L.Ed.2d 683 (1978)(an expert need not be a professional but may be a

lay person who has special knowtedge superior to men in genera) through actual experience

or careful study). In light of Detective Wildemann®s experience as a homicide detective he

has the special knowledge that would qualify him to give expert opinion testimony.
H. The State does not intend to introduce evidence of a prior trial, conviction or
reversal occurred in this case,

I [t is the practice of the State, if referring to previous testimony during a prior Jury

Tnal to characterize the testimony as that of a “prior proceeding,”

DATED this day of August, 2010,
Respectfully submirted,

DAVID ROGER :
Clark County District Attorney
Nevada Bar #002781

BY /s/ STEPHANIE A. GRAHAM

Stephanie A, Graham
Depuiy District Attorney
Nevada Bar #0010053
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CERTIFICATE OF FACSIMILE TRANSMISSION

I hereby certify that service of STATE'S RESPONSE TO DEFENDANT'S MOTION
TO PRECLUDE THE STATE FROM INTRODUCING AT TRIAL OTHER BAD ACTS
OR CHARACTER EVIDENCE AND OTHER EVIDENCE THAT IS UNFAIRLY
PREJUDICIAL OR WOULD VIOLATE HIS CONTITUTIONAL RIGHTS, was made this
day of August, 2010, by facsimile transmission to:

b T - - IR R - N S - I -

PATRICIA PALMS Deputy Special Public
Defender
FAX #455-6273

P

s/ T, Schessler

Secretary for the District Aftorney's
Office
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1 | OPP
DAVID ROGER
2 I Clark County District Attaorney FEL‘ED
Nevada Bar #002781 AUG 1.8 200
3 gtephanﬁ_ﬁ...(}raham :
eputy Lhstrict Attomey .
4 | Nevada Bar #0010058 %%ﬁ?
fI| 200 Lewis Avenug
3 § Las Vegas, Nevada 89155.2212
(702) 671-2500
6 | Attorney for PlaintifT
. -l
. I DISTRICT COURT et
. CLARK COUNTY, NEVADA MHEMM"EMH
THE STATE OF NEVADA, , ) Eﬂ
10
PlaintifT, CASENG:  C250630
11
-V§- DEPT NO:  XVII
12
Brian Kerry O'Keefe,
13 | #1447732

Defendant,

IS

n

STATE'S OPPOSITION TO DEFENDANT'S MOTION TO ADMIT EVIDENCE
PERTAINING TO THE ALLEGED VICTIM'S MENTAL HEALTH CONDITION

16 | AND HISTORY, INCLUDING PRIOR SUICIDE ATTEMPTS, ANGER
OUTBURSTS, ANGER MANAGEMENT THERAPY, SELF-MUTILATION AND
17 | ERRATIC BEHAVIOR.

DATE OF HEARING: August [7th, 2010
TIME OF HEARING: B:15 AM

COMES NOW, the State of Nevada, by DAVID ROGER, District Attorney, through
21 | Stephanie A. Graham, Deputy District Attorney, and hereby submits the attached Points and
22 | Autherities in Opposition to Defendant’s Motion 10 Admit Evidence and History, Including

23 | Prior Suicide Attempts, Anger Outbursts, Anger Management Therapy, Self-Mutiiations and

Erratic Behavior.

This opposition is made and based upon all the papers and pleadings on file herein,

26 " the attached peints and authorities in support hereof, and oral argument at the time of

27 {| hearing, if deemed necessary by this Honorable Coun.
" 14 RECEIVED

AUG 15
m PAWFDOC SWOPTFOPPAE 2 1082335804 doc
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POINTS AND AUTHORITIES

Request to Admit the Victim’s Medical Records Must be Denied Because
mission of the information Contain ecords Won onstitute the
W,

“ According to Defendant’s theory of the case, the victim, Victoria Whitmarsh, was the

enitial aggressor and that her death was a result of self-defense and/or accident. Because
there is nothing to support his theory other than his self-serving testimeny, Detendant

tequests this Court to allow him to corroborate his theory with Victoria’s mental heaith

B =~ Gy Wh vt ba

records.  Specifically, Defendant requests that an expert be allowed to offer opinion

f—
=

testimony summarizing Victoria’s mental health history and its manifestations based on the

[
p—

content of the records. Remarkably, Defendant indicates that he intends to testify that he has

td

personal knowledge of the specific instances contained in Victoria's mental health records

—
ad

documenting her “prior acts of viclence, including violence ta herself by cutting/overdosing

—
Y

and her anger problems” even though he was not present when the incidents ocourred.

—
L

Defendant claims the “specific acts™ mentioned in the records, corroborate that his only
p

o

culpability in Victoria's death was simply as an “innocent response (o her agpgression.™
p ¥ P:Y P BEY

=]

This Court previously ruled that Defendant could certainly testify that Victoria was

e}

the initial aggressor pursuant to NRS 48.045 and State v. Daniel, 119 Nev, 498 78 P.3d 890

&

(2003), However, this Court specifically niled that Danie! precluded the use of Vicioria’s

[
=

mental health records to corroborate his theory of the case, either through his own testimany

]

or thal of an expert (stating lhe profferad evidence contained within the records did not

]
(]

amount to specific acts of violence towards another person). This Court properly excluded

bk
L)

Victoria's mental health recoirds during Defendant’s first trial; there is no valid legal basis

| o]
£

for their admission now.

(o
wh

As a general rule, character evidence is inadmissible to show that a person acted in

b |
L=

conformity with their character. NRS 48.045(1). However, evidence that the victim

[ =)
=]

commifted specific acts of violence against others is admissible, when a defendant raises a

-2
o

claim of self-defense. Danigl v. State, 119 Nev. 498 Evidence of specific acts of violence

FAWPROCS\OPAFOPTAINER3I 0804 dao
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against others can be presented through the defendant's own testimony, throwgh cross-
examination of witnesses and with extrinsic evidence of a victim's specific conduct known
te the defendant. Id. at 516.

In State v. Daniel, the defendant shot four men, two were killed but twa survived their

injuries. 119 Nev. 504. The defendant was aquainted with all four victims. Id. Initially,
defendant denied any involvement in the shootings but ultimately changed his story and
¢laimed he shot the victims in selfdelense. Daniel at 506,

During his trial, the defendant testified and admitted to the shootings but claimed he
acted in self-defense. Id. Further, the defendant testified that three of the victims had
reputations for viclence and was able to describe specific acts of violence by the victims
against others he had personal knowledge of. Id. Additionally, several withesses testified
for the defense, including two LVMPD Detectives, who all testified as to the violent
reputation of at least two of the victims, Id.

However, the court precluded the defendant from presenting extrinsic evidence,
specifically, prior Judgements of Convictions of the victims even though Defendant had

personal knowledge of the facts surrounding those conviction. Daniel, at 515, Additionally,

the court prevented the defendant from questioning the surving victims about their specific

acts of violence against others during cross-examination. Daniels. at 56, The the court

also denied the defendant’s request to call witnesses on his behalf 1o testify to being robbed
or assaulted by the victims. Id. Ultimately, the jury rejected the defendant’s ¢laim of self-
defense and was convicted. Daniel, at 506.

The defendant appezled his conviction on multiple grounds. Id. at 507. On appeal,
the defendant argued that the District Count abused its discretion by precluding extrinsic
evidence offered to corroborate the defendant’s testimony as it was relevant to his state of
mind when he shot the victims. Daniel, at 515-16. The Nevada Supreme Court agreed and
concluded that the evidence was relevant to the defendant’s state of mind a3 o whether he
had a reasonable belief that use of force was necessary. Id.at 516. The Court concluded that

where a defendant claims he acted in self defense, extrinisic evidence of a victim’s specific
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conduct known to the defendant in the form of prior convictions or in the form of
corroborating witness testimony evidencing specific acts of vipemce, is admissible. Danigl a1
516.

In the instant case, Defendant relies on Daniel for the proposition thal Victoria's
mental health records (containing information regarding prior suicide attempts, anger
outbursts, erratic behavior, “cutting” and that her treaument plan included anger
management) are admissible as extrinsic evidence to corrohorate his claim of self-defense.
Defendant’s reliance on Daniels is misplaced. The victims in Daniel, had violent repuations
for shooting and assaulting others, Additionally, the victims in Daniel had significant
criminal histories to support their reputation as evidenced by the fact that two LVMPD
Detectives testified as to their violent reputation against others. There is no evidence to
suggest that Victorta had such a reputation for violence against others.

Victoria’s mental health records de not demonsirate that she had a reputation for
violence against others; the records are replete of any mention of specific acts of vialence
against others. The fact that the records contain information that Victoria had anger
outbursts, was undergoing anger management counseling and had attempted suicide on
several oceasions does not support, in any way, Defendant’s claim that she was dangercus or
violent to athers.

Additionalty, Defendant’s reliance on a trio of cases, all from cutside this jurisdiction,
it support of his argument to admit the records is without merit. See State v. Stanlev, 37 F,
3d 85, 90 (N.M, 2001); People v, Salcido, 246 Cal, App. 2d 450, 458-60 (Cal. App. 5% Dist,
1966); State v. Jaeper, 973 P.2d 404. 407-08 (Utah 1999). In each of those cases, the
defendants sought to introduce evidence of the victim's past suicide aticmpt history, because
the defense in each of those trials was that the victims were nof miurdered, but rather
committed suicide. See Stanley, 37 F.3d at 90; Salcido. 246 Cal. App 2d at 458-60; Jaeger,
973 P.2d at 407-08. Consequently, the courts in those cases found where the defense of
suicide 15 being raised such evidence is probative because it supports the defendant’s theory

that the victim died as a result of a successful suicide atternpt. See Stanley, 37 F.3d at 90:
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Salcido, 246 Cal. App. 2d at 458-60; Jaeger, 973 P.2d at 407-08.

Here, Defendant does not claim thal Victoria commitied suicide. Instead, he claims
that he killed Victoria in se!f-defense. 'The factual circumstances and legal defenses raised in
Stanley, Salcido and Jaeger are entirely different than the facts of this case. The issue i this
case i5 not whether it was murder or suicide, but rather murder or self defense. This trio of
decisions, consequently, is irrelevant. There is no legal authority 10 suggest suicidal
tendencies are tantamount o having a propensity for violence against others.

Based on the fact that Victoria’s mental health history does not document a single
specific act of violence againsi others, the State fails to see how the records provide any
corroborative evidence establishing that Victoria was the initial aggressor.

Additionally, the State takes issue with Defendant’s claim that during the previous
trial the State admitted character evidence of Victoria’s reputation ol peacefulness.
Defendant’s claim is simply belied by the record.

During the State’s case in chief, Cheryl Morris testified as 1o statemnents Defendant
made to her regarding Victoria. Cheryl Morris asserted that Defendant told her that ke liked
Victoria because she was "meek™ and “submissive.” The testimony the State elicited from
Cheryl Morris regarding Victoria's meek and submissive nature was nol character evidence,
Rather, it was the Defendant’s own statement offered by party opponent. Given the faci that

Cheryl Morris was not acquainted with Victoria, it would be impropet (o allow Defendant to

question Chery! Morris with regard to Victoria’s character without first seeking judicial

authorization as required by NRS 48.045(2XLimiting the admissibility of character evidence
to relevant acts, acts proven by clear and convincing evidence, and proving that the evidence
sought to be admitted is more probative than prejudicial),

i
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For all the foregoing reasons, Defendant’s request to admit Victoria's mental health

il records should be denied.

DATED this day of August, 2010.
Respectfully submitted,

DAVID ROGER
ark County District Attomey
MNevada Bar #002781

BY /s/ STEPHANIE A. GRAHAM

Stephanie A. Graham
Depuay District Attorney
Nevada Bar #0010G58

CERTIFICATE OF FACSIMILE TRANSMISSION

I hereby certify that service of STATE'S OPPOSITION TO DEFENDANTS
MOTION TO ADMIT EVIDENCE PERTAINING TO THE ALLEGED VICTIM'S
MENTAL HEALTH CONDITION AND HISTORY, INCLUDING PRIOR SUICIDE
ATTEMPTS, ANGER OUTBURSTS, ANGER MANAGEMENT THERAPY, SELF-
MUTILATION AND ERRATIC BEHAVIOR, was made this ______ day of August, 2010,

by facsinnle transmission Lo:

PATRICIA PALMS Deputy Special Public Defender
FAX #455-6273

s/ T. SCBE?SICI'
ecretary for the District Attorney's Office
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PALM LAW FIRM, LTD AUG 1 6 2010
PATRICIA PALM_ES

NEVADA BAR NO. 6 3
1212 CASINO CENTER BLVD. o XY
LAS VEGAS, NV 89104
Phone &‘?HZEBS&-QIIS

702) 386-9114

P:ma galm]%@aﬂ.mm
Attnrney or Brian eele
FILE WITH

DISTRICT COURT MASTER CALENDAR
CLARK COUNTY, NEVADA

STATE OF NEVADA, CASE NQ: C250630
Plaintiff, DEFT NO. XVII
Ve DATE: “ICEIeN

a87

BRIAN K. O'KEEFE, TIME: mfhﬁﬂq Tiae

Detendant | [N

ORDER SHORTENING TIME

Upcn application of the Defendant, appearing through counsel, Patricin\
Palm of Palm Law Firm, Ltd., and good cause appearing therefor:

IT IS HEREBY ORDERED that the time for hearing Defendant’s Motion td
Preclude Expert Testimony is hereby shortened and shall be heard on the |7 |
day of August, 2010, at the hourof _¥+15 am. in Department 17.

DATED this_ /G day of August, 2010,

W

DIBTRICT COURT JUDGE

Respectfully submitted by
PALM LAW FIRM, LTD.

: CEPARTMENT XVl
tricia Palm. Bar No 6009 R E OF HEARING

E_ S AD
1212 Casino Center Blvd. S .rt; ;vj:hr'__
Las Vegas, NV 89 MEWED

A6 16 2

CLEKDF THE G-DI RT
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001 AVEE AUG 16 200
PALM LAW FIRM, LTD.

PATRICIA PALM, ESO. Gty

NEVADA BAR NO
1212 CASINO CENTER BLVD.
LAS VEGAS, NV 89104
thne J?DE 386-9113
2} 3 ﬁ~91 14
mla ail.co
Attnme:,r ur vian eete
DISTRICT COURT
CLARK COUNTY, NEVADA
STATE OF NEVADA, CASE NO: C250630
Flaintiif, DEPT NO. XVII

VS, DATE: el T

Mottan

BRIAN K. O'KEEFE, TIME: 4989

S R

NOTICE OF MOTION AND MOTION BY DEFENDANT O'KERFE
TO PRECLUDE EXPERT TESTIMONRY
COMES NOW, the Defendant, BRIAN O’KEEFE, by and through hi
attorney, PATRICIA PALM of PALM LAW FIRM, LTD., and hereby moves th:j
Honorable Court to preclude the State's witness Detective Marty Wildemann
from offering his opinion regarding “the nature of injury t¢ Defendant’s hend,”
during the trial of this matter,

This Motion is made and based upon gll the papers and pleadings on file

H
1
I
11/
Iy
/1t




herein, the attached Declaration, and any oral argument at the tme set for
hearing this Motion,
PATED this 16t Day of August, 2010.
PALM LAW FIRM, LTD.

e

Pdfricia Palm, Bar No. 6009
1212 Casino Center Blvd.

Las Vegas, NV 89104

Phone: (702) 386-9113

Fax: {702) 386-9114

Attorney for Defendant O'Keefe

NOTICE OF MOTION

TQ:  STATE OF NEVADA, Plaintiff; and
TO:  DAVID ROGER, District Attorney, Attorney for Plaintiff

YOU WILL PLEASE TAKE NOTICE that the undersigned will bring on th
above and foragoing MOTION BY DEFENDANT O'KEEFE TO PRECLUDE EXPERT
TESTIMONY on the ﬁday of @[é 2010, at the hour of _@m in
Department No. XV of the above-entitled Court, or as soon thereafier as
counsel may be kaard,

DATED this 16th day of August, 2010,

¥,
Nevada Bar No. 8009
1212 Casino Centar Blivd.
Las Vegas, NV 89104
702) 986-3113
ttomay for Defandant O'Keefe
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DECLARATION

PATRICIA A. PALM makes the following declaration:

1. I am an attorney duly licensed to practice law in the State of
Nevada; [ am the attomey representing Defendant O'Keefe in this matter.

2. That on July 29, 2010, well within the time for noticing
expert witneases, (O'Keefe filed and served upon the State his Supplemental
Notice of Expert Witnesses.

3. That not until the late afternoon of Friday, August 13, 2010
did the State provide to this counsel a Supplemental Notice of Witnesses vi
email, which notice listed “Detective Marty Wildernann,” who "Will testify as tg
his opinion regarding the nature of injury to Defendant’s hand.® The notice
further states, “Detective Wildemann has been with the Las Vegas Metropolitan
Police Department for 22 % vears. For the past 8 % years, Detectivel
Wildermann has been assigned to Homicide and has worked over 200 cased
with 25% of those involving stabhings,”

4. Ne Curriculum vitae is attached to the notice.

I declare under penalty of pefjury that the foregoing is true and
correct. {NRS 53.045).

EXECUTED this 16th day of August, 2010.

N/

PATRICIA A. PALM
Bar No. 6009

n11286




10

ik

12

13

14

13

16

17

18

19

20

i1

22

23

24

23

26

27

24

PQINTS AND AUTHORITIES

Where the State wishes to introduce eXpert testimony, special notice ig
required pursuant to NRS 174.234(2), which provides:

If the defendant will be tried for one or more offenses that
are punishable as a gross misdemeanor or felony and a witness
that a party intends to call during the case in chief of the State or
during the case in chief of the defendant is expected to offer
testimony as an expert witness, the party who intends to call that
witness shall file and serve upon the 0pposing party, not less than
21 days before trial or at such other time as the court directs, a
written notice containing:

{a} A brief statement regarding the subject matter on which the
expert witness is expected to testify and the substance of the
testimony;

(b] A copy of the curriculum vitae of the expert witness; and

(c} A copy of all reports made by or at the direction of the expert
witness.

{Emphasis added) With this statutory provision, the Nevada Legislaturs
obviously intended to protect defendants’ due process rights and ensurd
adequate opportunity to review and possibly impeach proposed experis
qualifications and expected testimony. Here, the State has deprived OKeefe of
his procedural due process right to 21 days’ notice, U.S. Const., 14" Amend.;
Nev, Const., art. 1, sec. 8,

As asserted in the aitached affidavit, O'Keefe filed and served hi
Supplemental Expert Witmess Notice well within the Gme for noticing f‘_xperj
witnesses, The State failed to serve its notice until there was one working day
befare calendar call. No curriculum vitae have been provided with the State‘ﬂ
notice. Therefore, the State has failed to comply with the statutory notice

requirement and should be precluded from presenting this and any othes

“expert” testimony which has not been properly and timely noticed. See NRj
174.295 {providing that court may impose sanctions, including prohibiting

T RS
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party from introducing in evidence material not disclosed in compliance with
NRS 174.234),

Additionally, Detective Wildemann is not qualified 1o offer an “expe
opinion” on the nature of wounds or injuries. NRS 50.275 provides that “[i]
scientific, technical or other specialized knowledge will assiat the trier of fact to

underatand the evidence or to determine a fact in issue, a withess qualified as
an expert by special knowledge, skill, experience, training or education may
testify to matters within the scope of such knowiedge.”

in Hallmark v, Fldridge, 124 Nev. ___, 189 P.3d 646 (2008), the NevadaJ

Supreme Court set forth the factors applicable to the determination of atlowing

expert testimony. In that case, the Court determined that the district cou
abused its discretion in allowing a physician with an engineering backgroun
to testify as a biomechanical expert. The court stated, “the testimony did no
assist the jury in understanding the evidence as the testimony was not ba
on reliable methodology.” Id. at __, 189 P.3d at 648. The Court stated tha
when considering whether to admit expert testimony on a subject,

the witness must satisfy the following three requirements: (1) he or
she must be qualified in the area of *scientific, technical or other
apecialized knowledge” (the qualification requirement}; (2) his or
her specialized knowledge must *assist the toer of fact to
understand the evidence or to determine a fact in issue” {the
assistance requirement); and (3} his or her testimony must be
limited ‘matters within the scope of [his or her apecialized)
knowledge® (the limited scope requirement).

Id. at _ _, 189 P.3d at 650 (citation omitted). When determining whether the

qualification requirement is met, the court should consider- (1) formal schooli:'j

and academic degrees, (2) licensure, (3) employment, and (4] practi
experience and specialized training. These factors are not exhaustive and may
vary in weight or not apply, depending on the case. Id. at _ , 189 P.3d at 6504
51.
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In considering whether the assistance requirement has been met,
district court should consider whether the opinion is (1) within a recogni
field of expertise, (2) testable and has been tested, (3) published and subjec
to peer review, (4} generally accepted in the scientific community (which is noy
always determinative), and (5} based more on particulanized facts rather than
assumption, conjecture or generalization. Id. at 651-52,

Here, Detective Wildemann fails the first prong of the test. There are nn
curriculum vitae attached to the State’s notice to show that Wildemann hagd
any special qualifications such as formai schooling or degrees, licensure,
employment, practical experienice or specialized training in the area of thd
nature of injuries. Therefore, there is no need to go further, He has ng
expertise by which he could assist the jury or within which his testimony can
be confined. See also Lord v. State, 107 Nev. 28, 33-34, 806 P.2d 548, 551
(1991) (a detective’s opinion based on his experience as to the

significance /cause of injuries on the defendant was improper, the detective w.
not qualified to give an expert opinion, and layperson opinion is not
appropriate vehicle to illuminate the cause of injuriea).

In sum, based on the State’s failure to timely comply with th
requirements of NRS 174.234{2)], and based on Detactive Wildemann’s lack o
expertise in addressing the nature of injuries or wounds, this Court shou
preclude the State from offering him as an expert and prevent him from givin
his opinion on the nature or cause of the wounds in this case,
rt
11/
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CONCLUSION

nature of any injuries in this case.

S
Dated this day of August, 2010.

For the reasons stated above, Brian OKesfe respectfully requests thig
Honorable Court issue an order precluding the State from introducing at trial
evidence or testimony from its proposed expert Marty Wildemann related to the

PALM LA RM, LTD.

By ' 14;/\-.___

PATRICIA A. PALM, #6000
1212 Casino Center Bivd,
Las Vegas, NV 89104
(702) 386-9113




RECEIPT OF COPY
RECEIPT OF COPY of the above and foregoing MOTION BY

DEFENDANT G'KEEFE TO PRECLUDE EXPERT TESTIMONY is hereby
acknowledged this day of August 2010.
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. Uowaitlil,
PALM LAW FIRM, LTD.

PATRICIA PALM Esgti AG 15 200
Ifg Eﬂggs?ﬁg ggﬁ?ERgE LVD %m
LAS VEGAS, NV 80104 '
Phore: J?Uﬂ 386-9113

2) 386-9114

Fax: ‘?
Emaii: EFEW;@
Attorney lor Brian efe
DISTRICT CQURT
CLARK COUNTY, NEVADA
STATE OF NEVADA, CASE NO: C250630
Plaintiff, DEPT NO. XVII

VS, BATE: e

] EXMT
BRIAN K. O'KEEFE, TIME: £1 Parto Mallon

Detendan. AT

EX PARTE MOTION FOR AN ORDER SHORTENING TIME
COMES NOW DEFENDANT, BRIAN C’KEEFE, by and through counsel]
Patricia Palm of Palm Law Firm, Ltd., and hereby moves this Honorable for ::J

Order Bhortening Time purguant to EDCR 3.60, and requests that this Co
shorten the tirne in which to hear the Motion by Defendant O'Keefe to Preclude
the State from Presenting Expert Testimony,
This application is based upon the pleadings and papers on file and the
Declaration of Counsel Attached to this Motion.
Dated this 16T day of August, 2010,
FALM LAW FIRM, LTD.

Sl

Pétricia Palm, Bar No. 6009
1212 Casing Center Blvd.
Las Vegas, NV 89104




DECLARATION

PATRICIA A. PALM makes the following declaration:
: I am an attorney duly licensed to practice law in the State of
Nevada; [ am the attorney representing Defendant O'Keefe in this matter.
2. That on August 13, 2010, the State sent O'Keefe via email A
Supplemental Notice of Expert Witnesses.
3. That trial is set to begin on August 23, 2010¢, and O'Keefo
has invoked his statutory right to a speedy trial. Therefore, the MOTION BY|
DEFENDANT O’KEEFE TO PRECLUDE EXPERT TESTIMONY must be 8et a
soon as possible in order to allow O'Keefe sufficient time to plan his

strategy.

4, That this Ex Parte Motion for an Order Shortening Time i
made in good faith.

I declare under penalty of perjury that the foregoing is true and
correct. (NRS 53.045).

EXECUTED this Zﬁ’ day of August, 2010,

ke f

PATRICIA A. PALM
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PATRICIA PALM, Esgog Bug 16 8 5504 16
NEVADA BAR NO. 6
1212 CASINO CENTER BLVD. bo 1 0
LAS VEGAS, NV 89104 Qﬁ’?ﬁ R
Phone: {?{}2 386-9113 CLER s

Fax; (702} 386-9114

Patnm!g, pglmlaﬂe@mg].;gm
Attomey or Brian e

DISTRICT COURT
CLARK COUNTY, NEVADA

STATE OF NEVADA, } CASE NO: C250630
Plaintiff, DEPT. NO; XVII
b | DATE: ol
BRIAN K. O'’KEEFE, i A a0 Wrirusngs
e {ilin

DEFENDANT'S SUPPLEMENTAL NOTICE OF WITHESSES
TO: THE STATE OF NEVADA, Plaintiff, and

TO: DAVID ROGER, District Attorney, Attorney for Plaintiff

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE THAT Thd
Defendant, BRIAN OKEEFE, by and through his attorney, PATRICIA PALM of
PALM LAW FIRM, LTD., intends to call the following witnesses, in addition ta

those witnesses listed on previoualy filed riotices, in his case in chief:

Skye Campbell Campbell Investigaticna
2961 industrial Rd., Ste. 113
Las Vegas, NV 89109

Dorothy Robe 424 SaraJane Lane,
Las Vegas, NV 89107
Dodge Slagel RECEIVED 1090 Wigwam Pkwy. Ste. 100
AUG 16 2010

CLERK OF THE COURT ﬂﬂl?@ﬂl
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COR AMR

COR LVF&R

COR MINES & ASSOC.

COR Military Personnel Records

COR M.J. DEAN CONSTRUCTION CO).

101

COR PERINI Bldg. Co.

COR for Unemployment Debit Card Acct.
Through NV Dpt. Of Emp. Training & Rehab.

Henderson, NV 89074

4701 Stoddard Rd., Modesto

CA 95353

500 N. Casino Center Blvd.

Las Vegas, NV 80101

10367 W. Centennial Rd., Ste.

100, Littleton, CO 80127

9700 Page Ave., 8t Louis, MO

63132

5055 W. Patrick Lane, Ste,

Las Vegas, NV 89118

2955 N. Green Valley
Henderson, NV 85014

Vegas, NV 89713

These witnesses are in addition to those previcusly noticed and for

whotn a separate Notice has been filed,

Dated this 16% day of August, 2010,

I/
/if

PALM

Patricia Palm, Bar No. 6009
1212 Casino Center Blvd.
Las Vegas, NV 83104
Phone: (702) 386-9113

Fax: (702) 386-9114
Attorney for Defendant O'Keefe

2800 E. 3t. Louis Ave., las

1295




RECEIPT OF COPY
I, the undersigned, acknowledge that on this 2 & day of f ;%g

2010, 1 received a true copy of the foregping DEFENDANTS
SUPPLEMENTAL NQTICE OF WITNESSES.

CLARK COUNTY DISTRICT ATTORNEY
200 Lewis Ave., Las Vegas, NV 80155.1212

By:
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NOTC s o i.&:ﬁ..;...-

DAVID RGGER
Clark County District Attomey SEERRCETHE SO
Mevada Bar #002781
STEPHANIE A. GRAHAM
Dcpuz District Attomey
; ﬁ?‘e‘w Ba.rA#ﬂﬂ 1 D{)SS :'-:'m
is Avenue

Las ve chada 89155-2212 vy e Wiinemaas
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DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA, }
Plaintiff, CASENO: (250630
~¥5= DEPTNO: II
BRIAN (*KEEFE,
#1447732
Defendant.

SUPPLEMENTAL NOTICE OF EXPERT WITNESSES
[NRS 174.234(%)}

TQ: BRIAN O'KEEFE, Defendant: and

TO: PATRICA PALM ESQ, Counsel of Record:

YOU, AND EACH OF YOU, WILL PLEASE TAXE NOTICE that the STATE OF
NEVADA inteads to call the following witmesses in its case in chisf:

L) DR, TAMOTHY DUTRA and/or DESIGNEE: Will testify regarding the nature of
victim's injuries.

The substance of each expert witness' testimony and a capy of all reports made by or
at the direction of the expert witness has been provided in discovery,
i
H
it
it
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A copy of each expen witness' curriculum vitae, if available, is attached heretg,

o fwo Peges

DAVID ROGER
DISTRICT ATTORNEY
Nevada Bar #002781

CERTIFICATE OF FA TRANS [ON

I hereby cerify that service of SUPPLEMENTAL NOTICE OF EXPERT
WITNESSES, was made this day of August, 2010, by facsimile transmission to:

PATRICIA PALM ESQ
FAX #455-6273

f5f T. Schessler

decretary for the District Attamney's
QOffice

C\Progirm Pl Nwvia CoaiDuoumant Comweretmamad 121580- 1296626, DOC

001798
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Curriculum Vitae

Timothy Frankiin. Dutra, MO, M.S., PRD.

Persarips Data:

‘Pormanent Address. 14889 Fimidatone C1.,
Saratoga, CA 95070
Cafiphore; (314) 610-6841
E-Mail; ;
Languagim: Engllsh & Spanish.

Boatd Corntffications:

Forensic Pathe
ABF Diplomate and cartified, Saeptember 5, 2000

Biocd Banking and Traisfiusion Medldine
ABP Diplomate snd cartified, September 9, 2008

Analamic ang Clinical Pathelogy
ABP Diplomate and certifed, November §1,.1958

Most Rocent Failowahdp:

Fellwship, Forensic Paihalogy
8L Louis Univerelly. !
{AC.G.ME, accredited: 10/41)8 BAS0M0D)
Program Director: Jane'W, Tumeé; M.O., Ph.D:
St Lovis Cily Medical Examiners Office
1300 Clark Avenwie
8%, Louls, MO 83103

Hnu:__:t't:uihm_ae:

Visiting Collsagus, Forensic Pathology
(MEAE - 137100
Servicio Medics Farense
Nincs Horoes #102 _
Lol Docttres, Dei. Cuauttenioe
Mexico, D.£. 06720
Director: Dr. Fallpe Takatashi

np1298
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IN THE SUPREME COURT OF THE STATE OF NEVADA

BRIAN K. O’KEEFE,
Appellant,

Vs,

THE STATE OF NEVADA
Respondent,

Supreme Court No.:

Districlt Court Case No.: | 0BCZ50630 .
ﬁectronlcaﬂy Filed

Dec 01 2015 10:53 a.m
Tracie K. Lindeman
Clerk of Supreme Court

APPELLANT’S APPENDIX — VOLUME ViI - PAGES 1200-1399
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INDEX
O'Keefe, Brian

Document FPage No.
(Ex Parte) Motion to Appoint Counsel filed on 12/06/13 4698-4700
“Amended” Exhibits to “Amended Petition for Writ of Habeas Corpus by

a True Pretrial Detainge filed on 10/03/14 5008-5036
“Evidentiary Hearing Request” (Amended Petition for Writ of Habeas

Corpus Pursuant 1o NRS 34.360 Exclusive | Based on Subjeci-Matter of

Amended Information Vested in Ninth Circuit by Netice of Appeal then

“COA" Granted on a Double Jeopardy Violation with No Remand Issued

since) filed on 10/03/14 4995-5007
“Reply™ to State’s Response and Motion 10 Dismiss to Defendant’s Pro

Per Petition for Writ of Habeas Corpus Prsuant to NRS 34.360 filed on

10/27/14 5052-5061
“True Pretrial Detainee’s™ Reply to State’s Opposition(s) Admitting the

State has a Jurisdictional Defect by the Aung of a Notice of Appeal

Which Diveste Jurizdiction of the Matter Appealed; i.e,, "Keefe's

Pretrial Habeas Matter Appealed w the 9" Circuit on the Subject Marter

of the Amended Information Already Named & Double Jeopardy

Violation filed on 10/01/14 4589-4994
Affidavit of Matthew D. Carling, Esq. filed on 06/29/15 3447-3453
Affidavit of the Honorable Michael P. Villani filed on 09/24/14 4981-4983
Amended Information filed on 02/10/0% 0175-0177
Amended Notice of Appeal filed on 10/29/15% 5565-5568
Appendix of Exhibits for; Motion to Dismiss based Upon Violation(s) of

the Fifth Amendment Component of the Double Jeopardy Clause,

Constitutional Collateral Estoppet and, Alternatively, Claiming Res

Judicata, Enforceable by the Fourteenth Amendment Upon the States

Precluding State's Theory of Prosecution by Unlawful Intentional

Stabbing with Knife, the Alleged Battery Act Described in the Amended

Information filed on 03/16/12 3225-3406
Case Appeal Statement filed on 03/14/14 4850-4851
Case Appeal Statement filed on 04/11/14 4862-4863
Case Appeal Statement filed on 05/21/09 (1334-0336
Case Appeal Statement filed on 08/04/15 5476-5477
Case Appeal Statement filed on 08/12/15 5484-5485
Caze Appeal Statement filed on 09/02/14 4525-4926
Case Appeal Statement filed on 09/04/12 3536-3337
Case Appeal Statement filed on 09/24/12 4625-4628
Case Appeal Statement filed on 10/20/15 5547-5548
Case Appeal Statement fled on 10/21/15 5554-5536
Case Appeal Statement filed on 11/04/15 5572-3573
Case Appeal Statement filed on 11/24/14 5070-5071

Certificate of Mailing filed on 05/03/11
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Certificate of Service filed on 06/29/15 5454
Clerks Certificate Judgment Reversed and Remanded filed on 05/06/10 1023-1027
Criminal Bindover filed on 12/26/08 0004-0020
Criminal Order to Statistically Close Case filed on 07/31/13 4662
Defendant O*Keefe’s Opposition to Metion in Limine to Admit Evidence

of Other Bad Acts Pursuant to NRS 48.045 and Evidence of Domestic

Violence Pursuant to 48.061 filed on 01/18/11 2877-2907
Defendant’s Brief on Admissibility of Evidence of Alleged Victim’s

History of Suicide Attempts, Anger Qutbursts, Anger Management

Therapy. Self-Mutilation (With Knives andn Scissors), and Erratic

Behavior filed on 03/20/09 0293-0301
Defendant’s Motion to Require Court to Advise the Prosepective Jurors as

to the Mandatory Sentences Required if the Defendant is Convicted of

Second Degres Murder filed on 03/04/09 0196-6218
Defendant’s Motion to Settle Record filed on 03/24/09 (0317-0322
Defendant’s Proposed Jury Instructions filed on (3/20/09 (0302-0316
Defendant’s Proposed Jury [nstructions filed on 08/23/10 1335-1393
Defendant’s Submission to Clark County District Attorney’s Death

Revigw Commitiee filed on 12/31/08 0021-0027
Defendant’s Supplemental Proposed Jury Instructions filed on 03/20/09 0250-0292
Defendant’s Supplemental Notice of Witnesses filed on 08/16/10 1264-1296
District Court Amended Jury List filed on 03/19/09 0245
District Court Jury List filed on 03/16/09 0239

Ex Parte and/or Notice of Motion and Motion to Chief Judge to Reassign

Case to Jurist of Reascn Based on Pending Suit 3:14-CV-00385-RCJ-

WGC Against Judge Michae! Villani for proceeding in Clear “Want of

Jurisdiction™ Thereby Losing Immunity, Absolutely filed on 08/28/14 4903-4912
Ex Parte and/or Notice of Motion filed on 08/28/14 4913

Ex Parte Application for Order Requiring Material Witness to Post Bail

filed on 03/10/09 (232-0236
Ex Parte Motion for an Order Shortening Time filed on 08/16/10 1292-1293
Ex Parte Motion for Appointment of Counsel Pursuant to NRS 34.750

filed on (9/15/14 4930-4952
Ex Parte Motion for Defense Costs filed on 06/30/10 1037-1(43
Ex Parte Motion for Production of Documents (Specific) Papers,

Pleadings and Tangible Property of Defendant filed on 01/13/14 4714-4720
Ex Parte Motion for Reimbursement of Lega! Cost of Faretta Canvassea

Defendant to Above Instant Case filed on 12/13/13 4701-4707
Ex Parte Motion for Release of Medical Records filed on 04/08/11 3041-3042
Ex Parte Motion to Extend Prison Copywork Limit filed on 06/24/15 5438-5441
Exhibits to Petition for Writ of Habeas Corpus by a True Pretrial Detainee

filed on 09/15/14 4954-4980
Ex-Parte Motion for Reimbursement of incidental Costs Subsequent the

Court Declaring Defendant Indigent and Granting Forma Pauperis filed

on 01/21/14 4722:4747
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Ex-Parte Motion to Extend Prison Copywork Limit filed on 01/28/14 4764-4767
Filing in Suppori of Mation to Seal Records as Ordered by Judge filed on

04/19/12 3438-3441
Findings of Fact, Conclusion of Law and Order filed on 10/02/15 3528-5536
Information filed on 12/19/08 0001-0003
Instructions to the Jury (Instruction No. 1) filed on 09/02/10 1399-1426
Instructions to the Jury filed on 03/20/09 0246-0288
Judgment of Conviction (Jury Trial) filed on (09/05/12 4623-4624
Judgment of Conviction filed on 05/08/09 {327-0328
Judicial Notice Pursuant NRS 47,140(1)-NRS 47.150(2} Supporting Pro-

Se Petition Pursuant NRS 34.360 filed on 03/12/15 5082-5088
Jury List filed on 06/12/12 3456

Jury List filed on D8/25/10 1356
Letters in Aid of Sentencing filed on 05/04/09 (0324-0326
Motion by Defendant O Keefe filed on 08/19/10 1329-1334
Motien for Complete Rough Drafi Transcript filed on 04/03/12 3430
Moetion for Judicial Notice the State’s Failure to File and Serve Response

in Opposition filed on 02/24/14 4800-4809
Motion for Judicial Ruling filed on 05/24/10 1028-1030
Motion for Leave to File Supplemental Petition Addressing All Claims in

the First Instance Required by Statute for Judicial Economy with

Affdavit filed on 06/15/15 5420-3422
Motion for Relief from Judgment Based on Lack of Jurisdiction for U.S.

Court of Appeals has not Issued any Remand. Mandate, or Remittitur

filed on 07/23/14 4871-4885
Motion to Continue Trial filed on (6/01/12 3450-3455
Motion to Dismiss Counsel filed on 10/03/11 3164-3168
Motion to Modify and/or Correct Illegal Sentence filed on 01/27/14 4749-4759
Motion to Place on Calendar filed on 10/26/1 1 3169-3182
Motion to Place on Calendar filed on 11/28/11 3184-3192
Motion to Withdraw as Counsel filed on 04/29/11 3044-3047
Motion to Withdraw Counse] filed on 11/28/11 3193-3198
Motion to Withdraw Counsel for Conflict and Failure lo Present Claims

when LA.C. Claims Must be Raised Per Statute in the First Petition

Pursuant Chapter 34 filed on 06/08/15 5148-5153
Metion to Withdraw filed on (9/14/10 1434-1437
Natice of Appeal filed on 03/13/14 4843-4849
Notice of Appeal filed on 04/11/14 4858-4861
Notice of Appeal filed on 05/21/09 (332-0333
Notice of Appeal filed on 07/31/15 5467-5472
Notice of Appeal filed on 08/11/13 547B-5483
Noetice of Appeal filed on 08/29/14 4923-4924
Notice of Appeal filed on 10/21/15 5552-5553
Notice of Appeal filed on 11703/15 | 5569-5571
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Noticz of Appeal filed on 11/21/14

| 5067-5069

Notice of Change of Address filed on 06/06/14

4864-4865

Natice of Defendant’s Expent Witness filed on 02/20/09

0180-0195

Notice of Defendant’s Witnesses filed on 03/06/09

0224-0227

Notice of Entry of Findings of Fact, Conclusion of Law and Order filed
on 10/06/15

33537-5546

"Notice of Expert Witnesses filed on 03/05/09

0222-0223

Notice of Motion and Motion by Defendant O Keefe for a Reasonable
| Bail filed on 09/24/10

1441-1451

Notice of Motion and Motion by Defendant O'Keefe for Discovery filed
cn 08/02/10

1211-1219

Notice of Motion and Motion by Defendant O'Keefe for Evidentiary
Hearing on Whether the State and CCDC have Complied with Their
Obligations with Respect to the Recording of a Jail Visit Between
O’Keefe and State Witness Cheryl Morris filed on 08/02/10

1220-1239

Notice of Motion and Motion by Defendant O Keefe to Admit Evidence
Pertaining to the Alleged Victim's Mental Health Condition and History,
Including Prior Suicide Anempts, Anger Outbursts, Anger Management

Therapy, Self-Mutilation and Errratic Behavier filed on 07/21/10

1064-1081

Notice of Moticn and Motion by Defendant Q" Keefe to Admit Evidence
Peraining 1o the Alleged Victim's Mental Health Condition and History,
Including Prior Suicide Attempts, Anger Outbursts. Anger Management

| Therapy, Self-Mutilation and Erratic Behavior filed on 07/21/10

1099-1116

Notice of Motion and Motion by Defendant 0*Keefe 1o Admit Evidence
Showing LVMPD Homicide Detectives Have Preserved Blood/Breath
Alcohol Evidence in Another Recent Case filed on 08/02/10

1199-1210

Notice of Mation and Motion by Defendant O Keefe to Dismiss on
Grounds of Double Jeopardy Bar and Speedy Trial Violation and.
Alternatively. to Preclude State’s New Expert Wimess, Evidence and
Argument Relating to the Dynamics or Effects of Domestic Violence and
Abuse filed on 01/07/11

2785-2811

Notice of Motion and Motion by Defendant 0’Keefe to Preclude Expert
Testimony filed on 08/16/10

1284-129]

Notice of Motion and Motion by Defendant O'Keefe to Preclude the State
from Introducing at Trial Other Act or Characier Evidence and Other
Evidence Which is Unfairly Prejudicial or Would Violate his
Constitutional Rights filed on 07/21/10

1047-1063

Notice of Motion and Motion by Defendant O Keefe to Preclude the State
from Introducing at Trial Other Act or Character Evidence and Other
Evidence Which is Unfairly Prejudicial or Would Violate his
Constitutional Rights filed on 67/21/10

1082-1098

Notice of Motion and Motion by defendant (' Keefe to Preclude the State
from Introducing at Trial Improper Evidence and Argument filed on
01/03/11

1682-2755

Notice of Motion and motion by Defendant ('K eefe to Suppress his

-5-
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Statements to Police, or, Alternatively, to Preclude the State from

Introducing Portions of his Interrogation filed on 08/02/10 1152-1198
Notice of Motion and Motion for Leave of Court 1o File Motion for

Rehearing — Pursuam to EDCR, Rule 2.24 filed on 08/29/14 49144921
Notice of Motion and Motion in Limine to Admit Evidence of Other Bad

Acts Pursuant to NRS 48.045 and Evidence of Domestic Violence

Pursuant to 48.061 filed on (1/06/1] 2762-2784
Notice of Motion and Motion to Admii Evidence of Other Crimes filed on

02/02/09 (150-0165
Notice of Motion and Motion to Admit Evidence of Polygraph

Examination Results filed on 03/29/12 3412-3415
Notice of Motion and Motion to Dismiss based Upon Violation{s} of the

Fifth Amendment Component of the Double Jeopardy Clause,

Censtitutional Coilateral Estoppel and. Alternatively, Claiming Res

Judicata, Enforceable by the Fourteenth Amendment Upon the States

Precluding State’s Theory of Prosecution by Unlawful Intentional

Stabbing with Knife, the Alleged Battery Act Described in the Amended

Information filed on 03/16/12 3201-3224
Notice of Motion and Motion to Seal Records filed on 03/22/12 3416-3429
Notice of Motion and Motion to Waive Filing Fees for Petition for Writ of

Mandamus filed on 12/06/13 4693-4697
Notice of Motion and Motion te Withdraw as Attorney of Record filed on

09/23/15 5517-5519
Notice of Motion and Motion to Withdraw as Altomey of Record filed on

(9/29/15 5525-5527
Notice of Motion filed on 01/13/14 4721
Naotice of Motion filed on 01/21/14 4748
Notice of Motion filed on 01/27/14 4760
Notice of Motion filed on 02/24/14 4810
NMotice of Motion filed on 03/04/14 4833
Notice of Motion filed on 06/08/15 5154-5160
Notice of Motion filed on 07/23/14 4890
Notice of Motion filed on 08/29/14 4922
Notice of Motion filed on 09/15/14 4953
Notice of Witness and/or Expert Witnesses filed on (2/03/09 (166-0167
Notice of Witnesses and/or Expert Witnesses filed on 02/12/09 0178-0179
NV Supreme Court Clerks Certificate/ Judgment Affirmed filed on

02/06/15 5072-5081
NV Supreme Court Clerks Certificate/Judpment Affirmed filed on

07/26/13 4653-4661
NV Supreme Court Clerks Certificate/Judgment Dismissed filed on

06/18/14 4866-4870
NV Bupreme Court Clerks Certificate/ludament Dismissed filed on

(3/12/15 5089-5093

NV Supreme Court Clerks Certificate/Tudgment Dismissed filed on

-6
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| 09/28/15 5520-5524
NV Supreme Coun Clerks Certificate/Judgment Dismissed filed on
10/29/14 5062-5066
’Keefe’s Reply to State’s Opposition to Motion to Admit Evidence
Showing LYMPD Homicide Detectives have Preserved Blood/Breath
Alcohol Evidence in Another Recent Case filed on 08/13/10 1256-1265
Opposition to State’s Motion to Admit Evidence of Other Bad Acts filed
on 02/06/09 0169-0172
Order Authorizing Contact Visit filed on 03/04/09 0219-0220
Order Authorizing Contact Visit filed on 08/12/10 1253-1254
Order Denying Defendant’s Ex Parte Motion to Extend Prison Copywork
Limit filed on 08/13/15 5486-3488
Order Denying Defendant’s Ex-Parte Motion for Reimbursement of
Incidental Costs Declaring Defendant Ingigent and Granting Forma
pauperis filed on 03/11/14 4840-4842
Order Denying Defendant’s Motion for Relief From Judgment Based on
Lack of Jurisdiction for 11.8. Court of Appeals had not lssues any
Remand, Mandare or Remittatiure filed on 09/04/14 4927-4929
Order Denying Defendant’s Motion to Dismiss filed on Dd/11/12 3434-3435
Order Denying Defendant’s Motion to Seal Recoreds and Defendant’s
Motion 10 Admit Evidence of Plygraph Examination filed on 05/24/12 3448-3449
Order Denying Defendant’s Petition for Writ of Mandamus or in the
Alternative Writ of Coram Nobis; Order Denying Defendant’s Motion to
Waive Filing Fees for Petition for Writ of Mandamus; Order Denying
Defendant’s Motion to Appeint Counsel filed on 01/28/14 4761-4763
Order Denying Defendant’s Pro Per Motion for Judifical Notice- The
State’s Failure to File and Serve Response in Oppaosition filed on 04/01/14 | 48554857
Order Denying Defendant’s Pro Per Motion for Leave to File
Supplemental Petition Addressing all Claims in the First [nstance
Required by Stamte for Judicial Economy with Affidavit filed on
07/15/13 5464-5466
Order Denying Defendant’s Pro Per Motion 1o Modify and/or Correct
Illegal Sentence filed on(13/25/14 4852-4854
Order Denying Defendant’s Pro Per Motion to Withdraw Counsel for
Conflict and Failure to Present Claims When 1.A.C. Claims Must be
Raised Per Statute in the First Petition Pursuant to Chapter 34 filed on
07/15/15 3461-5463
Order Denying Matthew D. Carling’s Motion te Withdraw as Atiommey of
Record for Defendant filed on 11/19/13 5574-3575
Order Denying Motion (o Disqualify filed on 10/06/14 5037-5040
Order filed on (1/30/09 0149
Order filed on 11/06/10 1462-1463
Order for Petition for Writ of Habeas Corpus filed on 10/15/14 5051
Order for Production of Inmate Brian O Keefe filed on 05/26/10 1032-1033
Order for Return of Fees filed on [1/10/11 3183

-7
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Order for Transcripts filed on 04/30/12 3442
Order Granting and Denying in Pant Defendant’s Ex-Parte Motion for

Production of Documents (Specific) Papers. Pleadings, and Tangible

Property of Defendam filed on 02/28/14 4818-4820
Order Granting Ex parte Motion for Defense Casts filed on 07/01/10 1044-1045
Order Granting Reqguest for Transcripts filed on 01/20/11 2966-2967
Qrder Granting Reguest for Transcripts filed on 04/27/11 3043
Order Granting Request for Transcripts filed on 09/14/10 1430-1431
Order Granting Reguest for Transcripts filed on 09/16/10 1438-1439
Order Granting, in Part, and Denying, in Pant, Metion by Defendant

(’Keefe for Discovery filed on 08/23/10 1394-1303
Order Granting, in Part, and Denying, in Part, Motion by Defendant

OKgefe to Preclude the State from Introducing at Trial Other Act or

Character Evidence and Other Evidence Which is Unfairly Prejudicial or

Would Violate his Constitutional Righis filed on 09/09/10 1427-1429
Order Granting, in Part, the State’s Motion to Admit Evidence of Other 3199-3200
Bad Acts filed on (3/13/12

Order Releasing Medical Records filed on §4/08/11 3039-3040
Order Requiring Material Witness to Post Bail or be Committed to

Custody filed on 03/10/0% 0230-0231
OCrder Shortening Time filed on 08/16/10 1283
Petition for a Writ of Mandamus or in the Alternative Writ of Coram

Nobis filed on 12/06/13 4663-4694
Petition for Writ of Habeas Corpus or in the Alternative Motion to

Preclude Prosecution from Seeking First Degree Murder Conviction

Based Upon the Failure to Collect Evidence filed on 01/26/09 {125-0133
Petition for Writ of Habeas Corpus Pursuant to NRS 34.360 Exclusive |

Based On Subjeci-Matter of Amended [nformation Vested in Ninth

Circuit by notice of Appeal Then “COA™ Granted on a Double Jeopardy

Violation with No Remand Issued Since filed on 09/15/14 494(-4949
Petitioner’s Supplement with Exhibit of Oral Argument Scheduled by the |

Ninth Circuit Court of Appeals for November 17, 2014, Courtroom #1

filed on 10401/14 4984-4988
Pre Se “Reply to State’s Opposition to Defendant’s Pro Se Motion to

Medify and/or Correct lilegal Sentence filed on 03/04/14 4821-4832
ProSe “Reply™ 1o State’s Opposition to Defendant's (Ex-Parte} “Motion

for Reimbursement of Incidental Costs Subsequent the Courts Declaring

Defendant Indigent and Granting Forma Pauperis™ filed on 02/24/14 4792-4799
Receipt of Copy filed on 01/03/11 2761
Receipt of Copy filed on 01/12/11 2812
Receipt of Copy filed on 01/12/11 2813
Receipt of Copy filed on 01/18/11 2876
Receipt of Copy filed on D1/27/(3% 0134
Receipt of Copy filed on 01/30/09 0146
Eeceipt of Copy filed on 02/06/09 168
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Receipt of Copy filed on 03/04/09 {221
Receipt of Copy filed on 03/24/09 323
Receipt of Copy filed on 05/24/10 1031
Receipt of Copy filed on 06/13/11 3163
Receipt of Copy filed on 06/30/10 1036
Receipt of Copy filed on 08/02/10 1240
Receipt of Copy filed on 08/02/10 1241
Receipt of Copy filed on 08/02/10 1242
Receipt of Copy filed on 08/402/10 1243
Receipt of copy filed on 08/13/10 1255
Receipt of Copy filed on (9/14/10 1432
Receipt of Copy iiled on 09/17/10 1433
Receipt of Copy filed on 09/21/10 1440
Receipt of File filed on 07/01/10 1045
Reply in Support of Supplemental Petition for Writ of Habeas Corpus
(Post-Conviction) filed on 08/25/15 5500-5510
Reply to State’s Response to Defendant’s Pro Per Post-Conviction

Petition for Habeas Corpus filed on 06/16/15 5423-5432
Reply to State’s Response to Defendant’s Supplemental Petition for Writ

of Habeas Corpus filed on 08/24/15 5489-54990
Regeust for Rough Diraft Transcripts filed on 1021715 5549-5551
Request for Rough Diraft Transcripts filed on 07/17/12 3458-3460
Request for Certified Transcript of Proceeding filed on 09/09/09 0772-0723
Request for Rough Draft Transcript filed on 05/21/05 0329-0331
Request for Rough Drafi Transcripts filed on 11/20/12 46294631
Return to Writ of Habeas Corpus filed on 01/29/09 0135-0145
Second Amended Information filed on 08/19/10 1326-1328
State’s Opposition to Defendant’s (Ex-Parte} “Motion for Reimbursement

of Incidental Costs Subsequent the Courts Declaring Defendant [ndigent

and Granting Forma Pauperis™ filed on 02/07/14 4768-479]
State’s Opposition to Defendant’s Motion for a Reasonable Bail filed on

19/27/10 1452-1461
State’s Opposition to Defendant’s Motion for Judicial Notice — The

State’s Failure to File and Serve the Response in Opposition filed on

03/10/14 4834-4839
State’s Opposition 10 Defendant’s Mation to Dismiss filed on 03/21/12 3407-3411
State"s Opposition to Defendant”s Motion 1o Preclude the State from

Introducing at Trial Improper Evidence and Argument filed on 01/12/11 2814-2871
State’s Opposition 1o Defendant’s Motion to Seal Records filed on

04/05/12 3431-3433
State’s Opposition to Defendant’s Motion to Suppress his Statements to

Police, or, Alternatively, to Preclude the State from Introeducing Portions

of his Interrogaticn filed on 08/17/10 1306-1319

State’s Opposition to Defendant’s Motion to Withdraw Counsel for
Conflict and Failure to Present Claims When LA.C. Claims Must be

s
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Raised Per Statute in the First Petition Pursuant to Chapter 34 filed on
06/25/15

5442-5446

State’s Opposition to Defendant’s Pro Per Motion for Leave of Court to
File Motion. . .Rule 2.4 filed on 09/12/14

4935-4939

State’s Oppositzon to Defendant’s Pro Per Motion to Cinef Judge to
Reassign Case to Jurist of Reason Based on Pending Suit Against Judge
Michael Villam for Proceeding in Clear “*Want of Junsdiction™ Thereby
Losing Immunity. Absolutely filed on 09/12/14

4930-4934

State's Opposition to Defendant’s Pro Per Motion to Modity and/or
Correct Iliegal Sentence filed on 02/24/14

4811-4817

State’s Opposition to Motien for Evidentiary IHearing on Whether the
State and CCDC have Compliad with their Oblipations with Respect to
the Recording of a Jail Visit Between O'Keefe and State Witness Cheryl
Morris filed on 08/10/10

1244-1247

State's Opposition to Motion to Admit Evidence Pertaining to the Alleged
Victim’s Mental Heaith Condition and History. Including Prior Suicide
Attempts, Anger Outbursts, Anger Management Therapy, Self-Mutilation
and Ermatic Behavior filed on 08/16/10

1277-1282

State’s Opposition to Motion to Admit Evidence Showing LVMPD
Homicide Detectives Have Preserved Blood/Breath Algchol Evidence in
Anocther Recent Case filed on 08/10/10

1248-1252

S1ate’s Opposition to Motion to Dismiss and, Alternatively, 10 Preclude
Expert and Argument Regarding Domestic Violence filed on D1/18/11

29GE8-2965

State’s Opposition to Motion to Preclude Expert Testimony filed on
08/18/10

1320-1325

State’s Response and Motion to Blismiss Defendant’s Motion for Relief
from Judgment Based on Lack of Jurisdiction for U.S. Court of Appeals
had not [ssued any Remand. Mandare or Remuttaiture of filed on 08/07/14

4891-4902

State’s Response and Motion to Dismiss to Defendant’s Pro Per Petition
for Writ of Habeas Corpus Pursuani to NRS 34.360 Exclusive based on
Subject-Matter of Amended Information Vested in Ninth Circuit by
Notice of Appeal Then “COA™ Granted on a Doubie jEopardy Violatio
with Mo Remand Issued Since (Post Conviction), Amended Peition and
Accompany Exhibits, Opposition io Reguest for Evidentiary Hearing, and
Opposition to Pro Per Motion 1o Appoint Counsel filed on 10/10414

3041-5050

State’s Response to Defendant’s Motion te Preclude the State from
Introducint at Trial Other Bad Acts or Character Evidence and Other
Evidence that is Unfairly Prejudicial or Would Violate his Contitutionsal
Rights filed on 08/16/10

1268-1276

State’s Response to Defendant’s Perition for a Writ of Mandamus or in
the Alternative Writ of Coram and Response to Mation to Appoint
Counsel filed on 12/31/13

4708-4713

State’s Response to Defendant™s Pro Per Post-Conviction Petition for Writ
of Habeas Corpus filed on 06/02/15

5143-3147

State’s Response to Defendant’s Pro Per Supplemental Petition for Wit

- -
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of Habeas Corpus and Evidentiary Hearing Request. *‘Motion for Leave to
File Supplemental Petition Addressing all Claims in the First Instance
Required by Statute for Judicial Economy with Affidavit,” “Reply 1o
State’s Response to Defendant’s Pro Per Past Conviction Petition for
Habeas Corpus,” and “Supplement with Notice Pursuant NRS 47.150(2);
NES 47.140(1), that the Untied States Supreme Court has Docketed (#14-
10093) the Prairial Habeas Corpus Matter Pursuant 28 USC 2241{c)(3}
from the Mooting of Petitioner’s Section 2241 Based on a Subsequent
Judgment Obtained in Wam of Jurisdiction While Appeal Pending” filed

on 07/09/15 5455-5458
State’s Response to Defendant’s Reply in Support of Supplemental Post-

Conviction Petition for Writ of Habeas Corpus filed on 09/03/15 5511-5516
State’s Response to Defendant’s Supplement to Supplemental Petition for

Wit of Habeas Corpus (Post-Conviction) filed on 07/31/15 5473-5475
State’s Supplemental Opposition to Motion to Seal Records filed on

04/17/12 3436-3437
Stipulation and Order filed on 02/10/09 (3173-0174
Substitution of Attormey filed on 06/29/10 1034-1035
Supplement to Supplemental Petition for Wit of Habeas Corpus (Post-

Conviction) filed on 07/13/15 5459-5460
Supplement with Notice Pursuam NRS 47.150 (2) NRS 47,140 (1), That

the United State’s Supreme Court has Docketed {#14-10093) The Pretrial

Habeas Corpus Matter Pursuant 28 U.S.C.§ 2241 ©(3) From the Mooting

of Petitioner’s Section 2241 Based on a Subsequent Judgment Obtained in

Want of Jurisdiction While Appeal Pending filed on 06/17/15 5433-5437
Supplemental Appendix of Exhibits to Petition for a Writ of Habeas

Corpus Exhibits One (1) Through Twenty Five (25) filed on 06/12/15 5161-5363
Supplemental Notice of Defendant’s Expert Witnesses filed on 07/29/10 1117-115]
Supplemental Notice of Expert Witness filed on 05/17/12 3443-3447
Supplemental Notice of Expen Witnesses filed on 01/03/11 2756-2760
Supplemental Notice of Expert Witnesses filed on 08/13/19 1266-1267
Supplemental Notice of Expert Wimesses filed on 08/16/10 1297-1305
Supplemental Notice of Witnesses filed on G1/14/1 | 2872-2875
Supplemental Notice of Witnesses filed on 03/10/09 0228-0220
Supplemnental Notice of Witnesses filed on 03/11/09 02370238
Supplemental Petition for Writ of Habeas Corpus (Post Conviction) filed

on (04/08/15 5094-5144
Supplemental Petition for Writ of Habeas Corpus filed on 06/15/15 3364-5419
Verdict filed on 03/20/09 0289
Verdict filed pn 06/15/12 3457
Yerdict Submitted 1o the Jury but Retumned Unsigned filed on 09/02/10 1397-1398
Writ of Habeas Corpus filed on 01/30/09 0147-0148

wlts




o

e w3 h LA B W pa

i o B O e o o
T T =L O o ¥ R - T [ S I O TP T T Sy

TRANSCRIPTS

Document Page No.
Transcript — All Pending Motions and Calendar Call filed on 02/04/1 1 2956-3038
Transcript — All Pending Motions filed on 07/10/09 0351-0355
Transeript — All Pending Moticns filed on 08/30/12 3461-3482
Transcript — All Pending Motions filed an 11/23/10 1464-1468
Transcript — All Pending Motions on 07/10/09 (1348-0350
Transcript - Calendar Call filed on 02/04/1 1 2968-2973
Transcript — Calendar Cail filed on 08/30/12 3520-3535
Transcript — Continued Hearing: Motion in Limine to Present Evidence of
Other Bad Acts filed on 08/30/12 3483-3509
Transcript - Defendant's Petition for Writ of Habeas Corpus (Post
Conviction) filed on 10/29/15 5560-5564
Transeript — Defendant’s Pro Per Motion 10 Dismiss Based Upen
Violation(s) filed on 08/30/12 3510-3519
Transcript — Defendnat’s Motion to Settle Record filed on 07/10/09 0342-0345
Transcript — Entry of Plea/Trial Setting filed on 07/10/09 0356-0358
Transcript — Jury Trail — Day | filed on 10/14/09 (724-1022
Transetipt — Jury Trial — Day 1 filed on 07/10/09 0582-0651
Transcript - Jury Trial — Day 1 filed on 07/10/09 0652-0721
Transcript — Jury Trial — Day 1 filed on 09/04/12 4278-4622
Transcript — Jury Trial — Day 1 filed on 11/23/10 1579-1602
Transeript — Jury Trial - Day 2 filed on 07/10/09 0515-0581
Transcript — Jury Trial — Day 2 filed on 11/23/10 1603-1615
Transcript - Jury Trial — Day 2 on 09/04/12 40014227
Transcript — Jury Trial — Day 3 filed on 07/10/09 0462-0514
Transcript — Jury Trial — Day 3 filed on 11/23/10 1616-1738
Transcript — Jury Trial — Day 3 on (09/04/12 37794000
Transcript — Jury Trial — Day 4 filed on 07/10/09 0408-0461
Transcript — Jury Trial — Day 4 filed on 11/23/10 1736-2032
Transcript - Jury Trial — Day 4 on 09/04/12 3600-3778
Transcript — Jury Trial — Day 5 filed on 07/10/09 0359-0407
Transcript — Jury Trial - Day 5 filed on 09/04/12 3538-3599
| Transcript — Jury Trial ~ Day 5 filed on 11/23/10 2033-2281
Transeript — Jury Trial -~ Day 6 filed on 11/23/10 2282-2507
Transcripi — Jury Trial — Day 7 filed on 11/23/10 2508-2681
Transcript - Jury Trial — Day 8 filed on 11/23/10} 1469-1470
Transcript — Jury Trial — Day 9 filed on 11/23/10 1471-1478
Transcript — Matthew D. Carling's Motion to Withdraw as Attorney of
Record for Defendant filed on 10/29/15 5557-5559
Transeript — Motions Hearing — August 17, 2010 filed on 11/23/10 1479-149%
Transeript — Motions Hearing — August 19, 2010 filed on 11/23/10 1500-1536
Transcript — Motions Hearing — August 20, 2010 filed on 11/23/10 1537-1578
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Transcript — Notice of Motion and Motion by Defendant O'Keefe to

Preciude the State from Introducing at Trial Improper Evidence and

Argument filed on 02/04/11 2974-2989
Transcript — Partial Transeript of the Jury Trial - Day 2 filed on 03/18/09 | 0240-0244
Transcript - Petrocelli Hearing filed on 05/19/11 3049-3162
Transcript - Proceedings filed on 01/02/09 0028-0124
Transcript — Sentencing August 16, 2012 filed on 12/03/12 4632-4635
Transcript — Sentencing Augusi 28, 2012 filed on 12/03/12 4636-4652
Transcript — Sentencing filed on 07/1G/09 0337-0341
Transcript - Status Check: Availability of Dr. Benjamin for Trial filed on

02/04/11 2950-2995
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counse! at the ime of the hearing on this Motion.

Dated this 2nd day of August, 2010.
PALM LAW FIRM, LTD.

tricia Palm, Bar No. 6009
1212 Casino Center Blvd.
Lasg Vegas, NV 89104
Phone: (702} 386-9113

Fax: (702) 386-9114
Attorney for Defendant Q'Keefe

ROTICE OF MOTION

TO: STATE OF NEVADA, Plaintiff; and
TO: DAVID ROGER, District Attorney, Attormey for Plaintiff

YOU WILL PLEASE TAKE NOTICE that the undersigned will bring on the
above and foregoing NOTICE OF MOTION AND MOTION BY DEFENDANT
O'KEEFE TO ADMIT EVIDERCE SHOWING LVMPD HOMICID
DETECTIVES HAVE PRESERVED BLOOD/BREATH ALCOHOL E?IDEHC!H
IN AR RECENT CASE on the /=X day of _Mum. at the hous
of _ﬂof,m., in Department Ne¢. XVII of the abave-entitled Court, or as soon
thereafter as
counsel may be heard.

DATED this 2nd day of Angust, 2010.

PALM,

7

! PATRICIA PALM

evada Bar No. 6009
1212 Casino Center Blvd.
Las V . NV 89104
g 02} -9113
ttomey for Defendant G'Keefe
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The State charged Defendant Brian K. OKeefe with murder with use of
deadly weapon. He entered a plea of not guilty and invoked his right to
speedy trial. The State filed a motion to admit evidence of other crimes, whic
O'Keefe opposed. The Court ruled that the State could introduce evidence o
threats to the alleged victim Victoria Whitmarsh that witness Cheryl Momi
claims were made by O'Keefe, and his demonstration of proficiency at killin
with knives, which Morris claims to have witnessed. The Court further ri
that the State could introduce certified copies of O'Keefe’s prior Judgment o
Conviction for felony domestic battery, involving Whitmarsh. Further, i
O'Keefe testified, then the State could inquire into his other prior felon
convictions, Pursuant to the Court's ruling on his prior Judgments
Conviction, the Siate is permitted to introduce only the details of when (O’Keef;
was canvicted, in which jurisdiction, and the name of the offenses, and wi
the felony domestic battery, the fact that Whitmarsh had testified as a State’
witness in that case. 3/16/09 TT 2-10.

The instant case was tried before this Honorable Court beginning Marc
16, 2009, After five daya of trial, on March 20, 2009, the jury returned
verdict finding O'Keefe guilty of second degree murder with use of a deadly
weapon. On May 5, 2009, this Court sentenced OKeefe to 10 to 25 years for
second-degree murder and a consecutive 96 to 240 months {8 ta 20 years| on
the deadly weapon enhancement.

O'Keefe timely appealed to the Nevada Supreme Court. After briefing, the
Court reversed O'Keefe's conviction, agreeing with him that the district court
“erred by giving the State's proposed instruction on second-degree murder
because it set forth an alternative theory of second-degree murder, thd
charging document did not aliege this altermate theory, and no evidence

3
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supporied this theory.” The Court explained, “the State’s charging documen
did not allege that O'Keefe killed the victim while he was committing
unlawful act and the evidence presented at trial did not support this theary o
second-degree murder.” QKeefe v. State, NSC Docket No. 53859, Order of
Reversal and Remand (April 7, 2010). The Court further stated, “The district
court’s error in giving this instruction was not harmiless because it is not cleas
beyond a reasonable doubt that a rational juror would have found O'Keefd
guilty of second-degree murder absent the error.” Id. at 2.

After remand to this Court, trial was reset to begin on August 23, 2010,

STA NT OF FA

The prior trial testimony in thia case showed that Brian QOKeefe an
Victoria Whitmarsh met in a treatment facility in 2001. 3/17/09 TT 18
3/19/09 TT 183-84. They dated and co-habitated off and on and had wha
could be described as a very tumultuous relationship. 3/19/09 TT 186-90,

2004, OKeefe was convicted of burglary for entering into the colple’s join
dwelling with the intent to commit a crime against Whitmarsh, O'Keefe wa
sentenced to probation. He was later convicted of felony domestic battery
against Whitmarsh, and he went to prison in 2006, 3/18/09 TT 139-40)
3/19/09 TT 187-88. Whitmarsh testified as a State’s witness in the domestic
battery case. 3/18/09 TT 139,

When OKeefe was released from prison in 2007, he met and began &
relationship with Cheryl Morris. 3/17/09 TT 10, 3/19/092 TT 189. He woul
often speak to Morris about his previous relationship with Whitmarsh, an
even expressed to her that he still had strong feelings for Whitmarsh. 371740
TT 13-14, 37. Morris claimed at trial that OKeefe said he was upset with
Whitmarsh because she put him in prison and he said he wanted to "kill the
bitch." 3/17/09 TT 14-17. Morris testified that O'Keefe left at one point to be
with Whitmarsh, and then telephoned Morris, asking her to move out of their

Fi
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jointly shared apartment so Whitmarsh could move in. 3/17/09 TT 11, Morri
testified that Whinnarsh got on the phone with her during that call and to
her she had decided to resume her relationship with O'Keefe. The two of them|
appeared to be a loving couple and were open about their relationship,
3/16/09 TT 259, 3/19/0%8 TT 18-21, 30-36.

At about 10:00 p.m. on the evening of the incident, in November 2008,
neighbor who lived in the apartment below O’Keefe and Whitmarsh heard wha
ahe described as thumping and crying noises coming from upstairs. 3/16/
TT 185-88, The noise became so loud that it woke her huasband, Charl
Toliver, who was in bed next to her, Id. at 186-200. Toliver went upstairs to

inquire about the noise and found the door to O'Keefe’s apartment cpen. Id. af
206-209, He yelled inside to get the occupants’ attention, at which time
O'Keefe came out of the bedroom and shouted at Toliver to “come get her!® 14

at 209-10. When Toliver entered the bedroom, he saw Whitmarsh lying on th
floor next to the bed and saw blood on the bed covers. Jd. at 210. O'Keefe w
holding her and saying “baby, baby, wake up, don't do me like this.” Id. a
210, 224. O'Keefe did not stop Toliver from going in the apartment of
otherwise fight with him, Id. at 224, Toliver left the apartment immediately
and shouted at a neighbor who was outside ta call the police. [d, at 213. Hd
also brought Tadd Armbruster, another neighbor, back upstairs. Id. at 214
O’Keefe was still holding Whitmarsh and told Armbruster to get the heli out of
there. Id. at 215. Armbruster called 911. 1g, at 238. He thought that O'Keefe
was drunk. Id. at 240, 245, ‘

By this time, shortly after 11:00 p.m., police had arrived on the scene)
3/16/09 TT 215, 3/17/09 TT 65. When they entered the bedroom, they foun
Whitmarsh lying on the floor next to the bed and an unarmed O'Keefe cradlin
her in his arms and stroking her head. 3/17/09 at 87, 96. The police beli
Whitmarsh to be dead and ordered OKeefe to let go of her, but he refiised. [_11
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at 51-52, 60-61, 87. The officers eventually subdued him with & taser gun
and carried him out of the bedroom. [d. 88. O’Keefe was acting agitated, id. at
73, the officers testified that he had a strong odor of alcohol on him, and he
appeared to be extremely intoxicated. Id, at 127-28, 3/18/09 TT 170-76.
Much of his speech was incoherent, but at one point he said that Whitmarah
stabbed herself and he also said that she tried to stab him. 3/17/09 TT 56
85, 92. They arrested him and brought him to the homicide offices. 3/17/0

TT 177. Subsequent to his arrest, O'Keefe gave a rambling statement indicatin

he was not aware of Whitmarsh's death or its cause. 3/18/09 TT 133. Police
interviewed him at 1:45 a.m,, at which time he was crying, raising his voice)
talking to himself, and slurring. Detective Wildemann stated that during thg

interview O’Keefe smelled heavily of alcohol, and when police took photographd
of him at about 3:55 a.m,, they had to hold him upright to steady him|
3/18/0Q TT 146-49. Wildemann said it was pretty gbvious that O'Keefe had
been drinking, however, law enforcemient did not obtain & test for his breath o
blood alcohol level either before or after the interview. d.
Whitmarsh had also been drinking on the date of the incident, and at the
titne ‘of her death, her blood alcohol content was 0.24. 3/18/09 TT 94, 117
She died of one stab wound to her side and had bruising on the back of her
head. ld. at 93, 103. Medical Examiner Dr. Benjamin testified tha
Whitmarsh’s toxicology screen indicated that she was taking Effexor and tha
drug should not be taken with alcohol. Id. at 109. Whitmarsh had about th
times the target dosage of Effexor in her system. 3/19/09 TT 94-96. Th
combination of Effexor and alcohol could have caused anxiety, confusion an
anger. 3/19/09 TT 95-96. Whitmarsh also had Hepatitis C and advan
Cirrhosis of the liver, which is known to cause bruising with only sligh
pressure to the body. 3/18/09 TT 93-97. Whitmarsh's body displayed multiple
bruises at the time Dr. Benjamin examined her and the bruises were different
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colors, but she could not say that they were associated with Whitmarsh's death
or otherwise say how long ago Whitmarsh sustained the bryises. 3 J18/09 TT
115. DNA belonging to O’Keefe and to Whitmarsh was found on a knife at the
scene. 3/18/09 TT 62-67.

O'Keefe testified, 3/19/09 TT 177. He acknowledged his problems withy
alcohol and described his history with Whitmarsh. Id, at 177-93, He dispu
Morris's claim that he said he wanted to kill Whitmarsh, but he acknowled
being angry with her. Id. at 190. [t wasz Whitmarsh who called O'Kesfe an
initiated their renewed relationship, [d. at 191. He was aware that Whi
had Hepatits C when she moved inte his apartment. [d, at I??-ﬂ
November, 2008, Whitmarsh was stressed because of her financial condition |
3/20/09 TT 17. A couple of days before the incident at issue here, Whitm
confronted O'Keefe with a knife. 1d. at 18-19, She had been drinking and
on medication. Id, O'Keefe had not been drinking that night and was able td
diffuse the situation. Id. at 19. On Novemnber 5, 2008, O'Keefe learned that hd
would be hired for a new job and had two glasses of wine to celebrate. Id. aj
21-29. OKeefe and Whitmarsh went to the Paris Casing where they both ha

drinks. [d. at 24-25. They returned home, and she was upset and weni
upstairs while he reclined in the passenger seat of the car for a period of time
Id. at 26-28. He went upstairs and then smoked outside on a balcony whiie
she was in the bathroom. Jd. at 29-30. He then went in the bedroom and saul
Whitmarsh coming at him with a knife. Id. at 33. He swung his jacket at her
and told her to get back. Id. He knew that she was mad at him about a lot of
things. Id, He grabbed the knife, ai'u: yanked it and cut his hand. g at 33,
They struggled for a period of time, Id, at 33-36. During the struggle, she held
the knife and fell down, he fell on top of her and then he reatized that she was
bleeding. ld. at 35-37. He was still drunk at this point and was trying to figure
out what happened. ld. at 37. He tried to stop the bleeding and panicked, 1d
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at 39. He tried taking care of Whitmarsh and asked his neighbor to call
someone after the neighbor came into his room. id. at 40. He became agitated
when the neighbor brought another neighbor up to look at Whitmarsh, wha
was partially undressed, rather than calling the paramedics. Id. at 41. O'Keefs
denied hitting or slamming Whitmarsh. Iq. at 42. He testified that he did no
intentionally kill Whittharsh, but felt responsible because he drank that nigh
and he should not have done so. 1d. at 49.
ARGUMENT
O'Keefe is constitutionally entitled to present evidence to support hi

theory of defense, which is, in part, that the State has not conducted a

faith investigation and prosecution of this case. For instance, not only di
homicide detectives decline to tum over evidence specifically requested for the
prior trial, stating that the evidence of the use of force report did not exist, sec
3/18/09 TT 179, and causing a motion for a mistrial, gee 3/18/09 TT 2-5, but
they also failed to offer OKeefe a blood or breath alcahol test to preserve
evidence of the quantitative amount of alechol in his system subsequent to hi
arrest and at the time of his statement. VKeefe hepes to demonstrate at tri
that this was part of an effort to minimize OKeefe’s extreme intoxication at the
time of the offense, and, therefore, the jury should disbelieve any testimony
which plays down his intoxication.

During O'Keefe's previous trial, Detective Wildemann had testified that
in his twenty-cne (21} years of experience, a suspect would generally only be
administered a blood or breath aicohol test in a DU, 3/18/09 TT at 183. He
had also previously testified at the preliminary hearing that he was not aware
of a8 homicide case where such a test was given, Id. at 182.

To challenge Wildemann's testimony and its irnplication that alcohol-leve
testing is unheard of, O'Keefe presented testimony from Forensic ScientiaJ

]
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George Schiro, who testified that the police should have collected O'Kesfe’
blood or breath alcohol within the hours after Whitmarsh'’s death to determin
whether his behavior or state of mind might have been affected. The source o
guthority for this opinion is an industry standard text for crime scen
investigations. 3/19/09 TT 123-24, 125-26. O'Keefe had also subpoena
Detective Clifford Mogg to testify regarding the circumstances of alcohol testin
in State ». Franco, Event No. 070408-0444. Franco had stated during hi
interview with LVMPD homicide detectives that he did not know wha
happened during the 2007 stabbing of the alleged victim. Homicide detectiv
determined to administer a breath test to determine the suspect’s level g
intoxication. When O’Keefe’s counsel called Detective Mogg to the stand durin
OKeefe's prior trial, the State objected, and the Court ruled that Moge woul
not be allowed to testify. 3/19/09 TT 12-14.

The defense should be permitted to attack the good faith of the police
investigation by showing that LVMPD homicide detectives have obtained blood
or breath alcohol testing in another recent homicide case when the victim
claimed he did not know how a stabbing occurred.

The evidence sought to be introduced ia relevant to show bias and at:j
the credibility of the State’s witnesses and the State’s proof that (Keefe
not so intoxicated that he could not form an intent to kill and was not sg

intoxicated that an accidental stabbing during a struggle is likely. If the jury

believes that O'Keefe might have been extremely intoxicated, and proof of thi
was not gathered or documented because of bias, then the jury migh
disbelieve the State’s entire case. Furthermore, if this Court denie
|suppression of OKeefe’s interview with homicide detectives, then the validity o
any waiver of O'Keefe’'s Miranda rights is an issue for the jury, and the j

should be able to consider the issues of bias, good faith and thoroughness o
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the detectives when it is assessing their testimony regarding his condition and
whether to consider the interrogatien as evidence against O'Keefe.!
The failure to preserve evidence which is likely to be exculpatory ig
relevant to the good faith of the investigation, which is an appropriate issue i
criminal cases. See Mazzan v. Warden, 116 Nev. 48, 67, 998 P.2d 25, Ej
{2000). Furthermore, extrinsic evidence is admissible to prove & wimesg’s biasg
or prejudice. See Lobato v. State, 120 Nev, 512, 56 P.3d 765 {2004}). In Abbott
v. State, 122 Nev. 715, 736, 138 P.3d 462, 475 (2006}, the Nevada Suprems

Court addressed the issue of when extrinsic evidence should be admitted to

protect a defendent’s constitutional right to present a defense. The Cou
stated that the purpose of the evidentiary rule banning extrinsic evidence i
based on the idea of conserving judicial resources by avoiding mini-trials
collateral issues. Id, However, this policy loses import where extrinsi
evidence relates to a crucial issue directly in controversy. Jd. Further, witm
credibility which is a key factor in determining guilt or acquittal amounts to
such a crucial issue. ld. Thus, “an evidentiary rule rendering non-cotlateral
highly relevant evidence inadmissible must yield to the defendant‘z]
constitutional right to present a full defense.” Id,

As was apparent during the previous trial, O'Keefe hae consistently
attempted to prove that LVMPD officers and detectives were minimizing hig

intoxication in the reports and in their testimony. This was the reason for the

motion for mistrial when Officer Ballejos’s previously withheld report wa
disclosed mid-trial and it showed that Ballejos belisved that OKeefe wa
“extremely intoxicated,” a fact which was not recorded on any police

If O'Keefe's statements are admitted, then the queation of voluntariness mus

also be submitted to the jury. See Laursen v. State, 97 Nev. 568, 634 P.2
1230 (1981).
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provided during discovery. OKeefe should be permitted to suppott his thcoryi
by demonstrating that LVMPD homicide detectives have obtained evidence of
blood or breath aleohol in another recent case. The Jjury shouid be permitted o
consider this evidence in determining whether detectives’ failure to gather and
preserve the evidence here demonstrates bias and lack of good faith on
thoroughness in their investigation of his case.

It would be infair and a violation of O'Keefe's confrontation rights to
again allow the jury to consider Detective Wildemann’s testimony that in

twenty-one (21) years he never heard of such testing in & murder case, withou

being confronted with the fact that such teating has in fact occurred in at lea
one recent case. The jurors can determine for themselves wheth
Wildemann's testimony is credible and whether he acted in good faith in hi
investigation. This limited proof on the issue should be permitted, especially i
light of the State’s attempt to create a false perception that such teating i
unheard of in homicide investigations conducted by LVMPD. To prohibit
(O'Keefe from attacking the investigation in support of his claim that police have
minimized his inrtnx:ication would deny him his constitutional rights to dus
process, to confront his accusers and to present a defense. See U.S. Const.,
amends. VI and XIV; Nev. Conast., art. 1, sec. 8.
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CONCLUSION

Based on the foregoing, Brian OKeefe moves this Honorable Court for g
ruling permitting him to introduce the evidence requested herein pertaining to
the other recent homicide case where blood/breath alcohol was obtained from
& homicide suspect who claimed no knowledge of a stabbing incident.
Dated this 274 day of August, 2010.
PALM LAW FIRM, LTD.

Patricia Palm, Bar No. 6009
1212 Casino Center Bivd.
Las Vegas, NV 89104
Phone: (702) 386-9113

Fax: (702) 386-9114
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PALM LAW FIRM, LTD,
PATRICIA PALM

STATE BAR NO. 6009

1212 CASINO CENTER BLVD.
LAS VEGAS, NV 89104
PHONE: 702-386-9113

FAX: 702-386-9114

EMAIL: patricia.palmla il,com
ATTORNEP R D enamaileom

INSTRICT COURT
CLARK COUNTY, NEVADA

No.. C2 0
STATE OF NEVADA, Case No.: C25063

Plaintiff,

va,

BRIAN K. O'KEEFE,

- I

Bofdew ul Molon

OF M ON AND ONBYD ANT O
FOR DISCOVERY

COMES NOW Defendant Brian K. O'Keefe, by and through his attorney,
Patricia Palm of Palm Law Firm, Ltd., and hereby moves this Honorable Court]
for an order granting discovery as requested herein.

This Motion is made and based upon the record in this case, includinq
the papers and pleadings on file herein, NRS Chapter 174, the Constitutions of
the United States and the State of Nevada, the points and authorities set forth
i
/i
i
I




herein, and any argument of counsel at the time of the hearing on this Motion.
Dated this 27 day of August, 2010.
PALM FIRM

Lo

Patricia Palm, Bar No. 6009
1212 Casino Center Blvd.

Las Vegas, NV 89104

(702) 386-9113

Attorney for Defendant O'Keefe

NOTICE OF MOTION

TO: THE STATE OF NEVADA, Plaintiff,
TO: DAVID ROGER, DISTRICT ATTORNEY, Attorney far Plaintiff
PLEASE TAKE NOTICE that the undersigned wil! bring on the above and

fozing Motion by Defondant O'Eeofe for Discovery on the / °2da;,r nﬂ

. 2010 at the hour of _QCE 8.1m., or as seon thereafter as counael
can be heard.
DATED this 2 day of August, 2010,
PALM

Patricia Palm, Bar No. 6009
1212 Casino Center Blvd.

Laa Vegas, NV 89104

(702) 386-9113

Attorney for Defendant OKeefe




I AND AUTH RI'%&_&

The State charged Defendant Brian K. O’Keefe with murder with use of
deadly weapon. He entered a plea of not guilty and invoked his right to
apeecly trial. The State filed & motion to admit evidence of other crimes, whic
(’Keefe opposed. The Court ruled that the State could introduce evidence o
threata to the alleged victim Victoria Whitmarsh that witness Cheryl Morri
claims were made by O'Keefe, and his demonstration of proficiency at killin
with knives, which Morris claims to have witnessed. The Court further rul
that the State could introduce certified copies of O'Keefe's prior Judgment ¢
Conviction for felony domestic battery, involving Whitmarsh, Further, i
OKeefe testified, then the State could inquire into his other prior felon
convictions. Pursuant to the Court's ruling on his prior Judgments o
Conviction, the State is permitted to introduce only the details of when O'Keef
was convicted, in which jurisdiction, and the name of the offenses, and wi
the felony domestic battery, the fact that Whitmarsh had testified as a State’
witness in that case. 3/16/09 TT 2-10.

The instant case was tried before this Honorable Court beginning March
16, 2009. After five days of trial, on March 20, 2009, the jury returned g
verdict finding O'Keefe guilty of =second degree murder with use of a deadly
weapon., On May 5§, 2009, this Court sentenced O'Keefe to 10 ta 25 years for
second-degree murder and a consecutive 96 to 240 months (8 to 20 years) on
the deadly weapon enhancement.

O’Keefe timely appealed to the Nevada Supreme Court, After briefing, the
Court reversed O'Keefe’s conviction, agreeing with him that the district court
“erred by giving the State’s proposed imstruction on second-degree murder
because it set forth an alternative theory of second-degree murder, the
charging document did not allege this alternate theory, and no evidence
supported this theory.” The Court explained, “the State’s charging document|
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did not allege that OKeefe killed the victim while he was committing
unlawful act and the evidence presented at trial did not support this theory
second-degree murder.” O%Keefe v. State, NSC Docket No. 53859, Order o
Reversal and Remand (Aprit 7, 2010), The Court further stated, “The distri
court’s error in giving this instruction was not harmiess because it is not cleat

beyond a reasonahble doubt that a rational juror would have found O'Keefa

guilty of second-degres murder absent the error.” Id. at 2.
After remand to this Court, trial was resst to begin on August 23, 2010.
The parties have been cooperating in discovery: however, in an effort td
preserve O'Keefe's rights, including his right to a favorable standard of revieu]

on appeal, if any, he is now specifically requesting the discovery items set forth
below.

DIS RE TED

Defendant BRIAN K. O'KEEFE, hereby requests that this Honorabld
Court order the Clark County District Attorney's Office to supply or make
available the foilowing;

1. Al written, transcribed, or recorded statements, confessions, on

admissions made by Defendant to any person, or copies thereof;
2. The substance of any other statements made by Defendant whic
the prosecution intends to use as evidence at the trial of this case, specifically

including any conversations or correspondence overheard or intercepted by any

jail personnel or other inmates;

3. Copies of all tapes and recorded statements from all witnesses an
Defendant, as well as copies of the recorded phone calls or jail visits in

format that can be played on cassette or CD or DVD player;

4. The most recent names and addresses of all persons who have given|

written, recorded, video and/ or oral statements or communications in thel




course of this case, including, but not limited to any current addresses for any
of the lay witnesses in this case;

5. Copies of statements given by any State lay witness on any case,
specifically including any reports of said information prepared by any law
enforcement agent;

6. Al reports and results of scientific tests inctuding, but not limited to)
complete reports of fingerprint comparisons, DNA and any other scientific
analysis of physical evidence, and any records of requests for such testing to be
done;

7. Any photographs in the State's possession including, but not limited
to, all photographs taken of the alleged victim, the scene of the crime, ariel
photographs, photo enlargements of latent prints or other evidence, and all
photographs the State intends to introduce as evidence;

B. Any evidence which wouid tend to exculpate Defendant including, buf
not limited to:

(a) The most recent names and addresses of any and all witnesses wha
could provide exculpatory evidence to the defense and are known to the State,
though the State does not intend to call them at trial.

(bj Cuwirent NCICs, Pre-Sentencing and/or Probation reports and anyl
other information or documents in the State's possession or available to the
State regarding the backgraund, arrest record (state or federal), criminal reco
(state and federal], pending criminal actions (state or federal], of the decea
and witnesses in this case, The defense specifically requests that the State be
required to check the current NCIC information on its lay witnesses and aflow
the Defense to view that information;

(¢} The immigration records of all lay witnesses, if any;
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(d) All written or taped statements, correspondence, or memorandurm
concerning any promise of immunity, any promises of leniency, any
suggeations of leniency or immunity, any proposed attempts to influence thd
court or the District Atterney's office with reference to leniency concerning any
witness who ia expected to testify at trial, the reference to any case of which all
of the persons referred to in this paragraph are, or were; a suspect, if the
promises or suggestions, or attempts to influence or ieniency related to or wers|
in exchange for, such persons’ statements, present or past, against Defendant,
the names and addresses of all persons present during any such statements,
promises, proposals or attempts to exert influence on behalf of the pcrsnnA
mentioned in this paragraph.

9. Copies of all police reports, impound reports, reports regarding thd
use of force, diagrams, sketches, surveillance tapes, and medical reports in the
actual or conatructive possession of the District Attorney’s Office, the Lag
Vegas Metropolitan Police Department, the Sheriff’s Office, the FBI, and 1.C.E.
This reguest includes but is not limited to any reports or records documenting

O'Keefe’s mental or physical condition, including intoxication, at the time of hi
arrest and his initial interrogation by hemicide detectives. 1t also includes bu
is not limited to a copy of the crime scene impound report prepared by CS
Maldomado.

AUTHORITIE
A trial court has wide discretion in permitting discovery. See, Marshall v,
District Court, 79 Nev. 280, 382 P2d 214 (1963). Purasuant to NRS

174.235(1)(a), Defendant OKeefe is entitled to receive copies of any written of
recorded statements, confessions or admissions made by him or any State’

witneas, That statute states, in part, that the prosecuting attorney shall permit]
the defendant to inspect, copy or photograph any

0?1?15



[wiritten or recorded statements or confessions made by the
Defendant, or any written or recorded statements made by a
witness the prosecuting attorney intends to call during the case in
chief of the State, or copies thereof, within the possession, custody
or contrel of the State, the existence of which is known, or by the
exercise of due diligence may become known, to the prosecuting
attorney

OKeefe submits knowledge of any oral statements is as crtical aéﬂ
knowledge of written statements in preparing an adequate defense]
Fundamental faimess and the absence of any compelling reason for non-
disclasure require revelation of any oral statements made oy the defendant]
which the prosecution intends to introduce in its case in chief. State v,
Johnson, 28 N.J. 133, 145 A.2d 313 (1958}, cited in ABA Standards for

Criminal Justice - Discovery and Procedure Before Trial, p. 258.
Additionally, constitutiona! due process guarantees under the Fifth an

Fourteenth Amendments of the United States Constitution, as well as pursuan
to the Nevada Constitution, article 1, section 8, require the State to provide
criminal defendant with discovery to include all exculpatory evidence in i
possession. See generallv Brady v, Maryland, 373 U.S. 83, 83 5. Ct. 119
(1963}, Roberts v, State, 110 Nev. 1121, 1133, 881 P2d 1, 8 (1994)
(recognizing that state and federal constitutional due process requires
disclosure by the prosecution of evidence that would enable effective cross-

examination and impeachment}. The State must disclose evidence “5f it

provides grounds for the defense to attack reliability, thoroughness, and g
faith of the police investigation, to impeach credibility of the state’s witnesses
or to bolster the defense case agpinst prosecutorial attacks{,]™ and thi
obligation is not limited to evidence that will be admissible at trial. Mgazzan v.
Warden, 116 Nev, 48, 67, 993 P.24 25, 37 (2000) (citing Kvles v. Whitlev, 51
U.5. 419, 442 n.13, 445-51, 115 8. Ct. 1555 (1995)). Furthermore, the State‘j

np1217




attarney is charged with constructive knowledge and possession of evidence
held by other state agenis, including law enforcement officers. Id,

The defense is also relying on the Ctark County District Attorney's Office
to honor its open file policy and provide access to all exculpatory as well ag
inculpatory information and evidence related to the government's case againsty
him. “A prosecutor, as an agent of the State, is held to a high ethical standard)
and must abide by the promises he makes” McKee v. State, 112 Nev. 642,
644, 317 P.2d 940, 944 (1996) (reversing a judgment of conviction based on
prosecutorial misconduct where the prosecutor did not make available =l
relevant inculpatory and exculpatory evidence consistent with the county|
district attorney’s open file policy}; see also Furbay v, State, 116 Nev. 481, 99
P.2d 553 {2000) (discussing prosecution’s duty to provide all evidence in i
possession where it has promised to do so),

Together, NRS 174.235, Bradv and its progeny, and the District
Attorney’s open file policy require that the State provide the information
requested as to any statements and other information as to any witnesaes,|
regardiess of whether the State intends to call them as witnesses and whether

the evidence is inculpatory or exculpatory. Witnesses known to the State huJ

not called by the State could prove 10 have exculpatory evidence which shoul
be made available to the defense. MNo legitimate interest could be served by
preciuding the defense from calling such witnesses for trial, and their identity
should accordingly be made known. United States v, Eley, 335 F. Supp. 353
(N.D. Ga. 1972); United States v. Houston, 339 F. Supp. 762 (N.D. GA 1972).
Similarly, OKeefe is entitled to access to any reports and results of
scientific testing or analysis of the physical evidence in this case. Specifically
NRS 174.235(1){b] requires the prosecuting attormey to provide mccess to

“[rlesults or reports of physical or mental examinations, scientific tests or

a1}




acientific experiments made in connection with the particular case, or copi
thereof, within the possession, custody or control of the Stete, the existence of
which is known, or by the exercise of due diligence may become known to the
prosecuting attorney.” See alsa NRS 174.234{2) |(addressing notice
requirements related to expert witnesses). This evidence would also be subject,
to diaclosure under Brady as well as the District Attorney’s open file policy,

Disclosure of any photographs or other police reports or records made in
investigating the alleged crime is required pursuant to Bradv, the District
Attormney’s open file policy, and NRS 174.235(1}{c), requiring that the Statd
allow inspection of *[blooks, papers, documents, tangible objects, or copie
thereof, which the prosecuting attomney intends to introduce during the case i
chief of the State and which are within the possession, custody or controd of the
State, the existence of which is knawn or by the exercise of due diligence may
become known, to the prosecuting attorney.”

CONCLUSION

Defendant O'Keefe respectfully requests that this Court order the State ta
produce the above-requested discovery within a reasonable time so that
OKeefe may present an effective defense at trial,

DATED this 2+ day of August, 2010.

tricia Palm, Bar No. 6009
1212 Casino Center Bivd.
Las Vegas, NV B9104
(702) 386-9113
Attorney for Defendant O'Keefe
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PALM LAW FIRM, LTD.

PATRICIAPALM, B8O, Ak 02 2w
1212 CASING CENTER BLVD. bile
LAS VEGAS, NV 89104 %m
Phone: ?D%Lgsﬁ-gl 13

Fax: (702) 386-9114

Attorney for Brian
DISTRICT COURT
CLARK COUNTY, NEVADA

STATE OF NEVADA, CASE NQ: 250630
Plaintiff, DEPT NO. XVII
EsCEREEA
vs, DATE: KOTH

Motles ol Moting

ETSET4
S B 11111111 11
Defendant. |

NOTICE OF MOTION AND MOTION BY DEFERDANRT O'KEEFE FOR
EVIDENTIARY HEARING ON WHETHER THE STATE AND CCDC HAVE
COMPLIED WITH THEIR OBLIGATIONS WITH RESPECT TO THE
RECORDING OF A JANL VISIT BETWEEN O'KEEFE AND STATE WITKESS
CHERYL MORRIS

COMES NOW Defendant, Brian K. O'Keefe, by and through his attorney
Patricia Palm of Palm Law Firm, Ltd., and hereby moves this Honorable Cou

for an order granting an evidentiary hearing date to address the issues of the
existence of a recording of the CCDC wvisit between witness Cheryl Morris and|
Defendant O'Keefe, which has been denied by CCDC’s Custodian of Records)
and whether the State has complied with its discovery obligations and CCDC
has complied with its obligations pursuant to NRS 174,235-.385 with respect]
to this visit.

This Motion is made and based upon the record in this case, including
the papers and pleadings on file herein, NRS Chapter 174, the Constitutions of
the United States and thf.-: State of Nevada, the points and authorities set forth

FILED
AUS 02 2010
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below, the attached declaration of counsel, and any argument of counsel at the
time of the hearing on this Motion.

Dated this 2nd day of August, 2010.
PALM

Patricia Palm, Bar No. 6000~
1212 Casino Center Blvd.

Las Vegas, NV 80104

Phone: {702} 386-9113

Fax: (702) 386-9114

Attorney for Defendant O'Keefe

NOTICE OF MOTION

TQ: STATE OF NEVADA, Plaintifl; and
TO: DAVID ROGER, District Attorney, Attorney for Plaintiff

YOU WILL PLEASE TAKE NOTICE that the undersigned will bring on the
above and foregoing ROTICE OF MOTION AND MOTION BY DEFENDANT
O’KEEFE FOR EVIDENTIARY HEARING ON WHETHER THE STATE AND
CCDC HAVE COMPLIED WITH THEIR OBLIGATIONS WITH RESPECT TO
THE RECORDING OF A JAIL VISIT PETWEEN OKERFE AND STATE

CHERYL MORRIS on the _/’3:[&}? of é@mﬁ {Lﬂﬂllﬂ, at the hour
of _CF_/ .M., in Department No. XVII of the above-entitled Court, or as soorw
thereafter as counsel may be heard.

DATED this 2nd day of August, 2010,

Patricia Palm, Bar No. 6009
1212 Casino Center Blvd.
Las Vegas, NV 89104
Phone: (702) 386-9113
Attorney for Defendant O'Keefe
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The State charged Defendant Bran K, O'Keefe with murder with use of j
deadly weapon. He entered a plea of not guilty and invoked his right to
speedy trial. The State filed a motion to admit evidence of other crimes, which
O'Keefe opposed. The Court ruled that the State could introduce evidence of
threats to the alleged victim Victoria Whitrmnarsh that witness Cheryl Morn
claims were made by O’Keefe, and his demonstration of proficiency at killin
with knives, which Morris claims to have witnessed. The Court further rul
that the State could introduce certified copies of OKeefe's prior Judgment o
Conviction for felony domestic battery, involving Whitmarsh. Further, i
OKeefe testified, then the State could inquire into his other prior felon

convictions. Pursuant to the Court's ruling on hie prior Judgments o
Conviction, the State is permitted to introduce only the details of when O'Keefi
was convicted, in which jurisdiction, and the name of the offenses, and wi
the felony domestic battery, the fact that Whitmarsh had testified as a State’
witness in that case. 3/16/09 TT 2-10.

The ingtant case was tried before this Honorable Court beginning March
16, 2009. After five days of trial, on March 20, 2009, the jury retumed
verdict finding O'Keefe guilty of second degree murder with use of a deadlj
weapon. On May 5, 2009, this Court sentenced O'Keefe to 10 to 25 years for
second-degree murder and a consecutive 96 to 240 months (8 to 20 years} onf
the deadily weapon enhancement.

O'Keefe timely appealed to the Nevada Supreme Court. After briefing, the
Court reversed O’Keefe's conviction, agreeing with him that the district court
“erred by giving the State’s proposed instruction on second-degree mitrder
because it set forth an alternative theory of second-degree murder, the

charging document did not allege this alternate theory, and no evidencs
3
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supported this theory,” The Court explained, “the State’s charging document]
did not allege that O'Keefe killed the victim while he was committing ar
unlawful act and the evidence presented at trial did not supnart this theory of
second-degree murder.” Q'Keefe v. State, NSC Docket No. 53859, Order 011
Reversal and Remand (April 7, 2010). The Court further stated, “The district
court's error in giving this instruction was not harmless because it is not clear
beyond a reasonable doubt that a rational juror would have found O'Keefa
guilty of second-degree murder absent the error.* Id. at 2.
After remand to this Court, trial was reset to begin oz, August 23, 2010,
STATEMENT OF FACTS

The prior trial testimony in this case showed that Brian O'Keefe and
Victoria Whitmarsh met in a treatment facility in 2001. 3/17/09 TT 18|
3/19/09 TT 183-84. They dated and ¢o-habitated off and on and had wha
could be described as a very tumultuous relationship. 3/19/09 TT 186-90.
2004, O'Keefe was convicted of burglary for entering into the couple's join
dwelling with the intent to commit a crime against Whitmarsh, O’Keefe
sentenced to probation. He was later convicted of felony domestic batte
egainst Whitmarsh, and he went to prison in 2006. 3/18/09 TT 139-40)
3/19/09 TT 187-88. Whitmarsh testified as a State’s witness in the domestic
battery case. 3/18/09 TT 139.

When OKeefe was released from prison in 2007, he met and began
relationship with Cheryl Morris. 3/17/09 TT 10, 3/19/09 TT 189, He woul
often speak to Morriz about his previous refaticnship with Whitmarsh, an
even expressed to her that he still had strong feelings for Whitmarsh. 37174
TT 13-14, 37. Morris claimed at trial that OKeefe said he was upaect with
Whitmarsh because she put him in prison and he said he wanted to “kill the
bitch.”> 3/17/09 TT 14-17. Morris testified that O'Keefe left at one point to be
with Whitmarsh, and then telephoned Morris, asking her to move out of their

4
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jointly shared apartment so Whitmarsh could move in. 3/17/09 TT 11. Mon-ij
testified that Whitmarsh got on the phone with her during that call and tol
her she had decided to resume her relationship with O'Keefe. The two of them
appeared to be a loving couple and were open about their relationship,
3/16/09 TT 259, 3/19/09 TT 18-21, 30-36.
At about 10:00 p.m. on the evening of the incident, in November 2008, o
neighbor who lived in the apartment below ('Keefe and Whitmarsh heard what
she described as thurnping and crying noises coming from upstairs. 3/16/0
TT 185-88. The noise became so loud that it woke her husband, Cha:iej
Toliver, who was in bed next to her. [d, at 186-200. Toliver went upstairs ta

inquire about the noise and found the door to O’Keefe'’s apartment open. Id. a
206-209. He yelled inside to get the occupants’ attention, st which
G’Keefe came out of the bedroom and shouted at Toliver to “corae get hert” Id
at 209-10. When Toliver entered the bedroom, he saw Whitmarsh lying on
floor next to the bed and saw blood on the bed covers. id. at 210, Oeefe w
hoiding her and saying *baby, baby, wake up, don't do me like this.” Id. a
210, 224, OXKeefe did not stop Toliver from going in the apartment or]
otherwise fight with him. Id. at 224. Toliver left the apartment immediately
and shouted at a neighbor who was outside to call the police. Id. at 213. Hd
also brought Todd Armbruster, anather neighbor, back upstairs, Id. at 214,
O'Keefe was still holding Whitmarsh and told Armbruster to get the hell out of
there. Id. at 215. Armbruster called 911. id. at 238. He thought that OKeefe
was drunk. [d. at 240, 245.

By this time, shortly after 11:00 p.m., police had arrived on the scene,
3/16/09 TT 215, 3/17/09 TT 65. When they entered the bedroom, they foun
Whitmarsh lying on the floor next to the bed and an unarmed OKeefe cradlin
her in his arms and stroking her head. 3/17/09 at 87, 96. The police balieve
Whitmarsh to be dead and ordered O'Keefe to let go of her, but he refused. Id

5
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at 51-32, 60-61, 87. The officers eventually subdued hirm with a taser
and carried him out of the bedroom. Id, 88. O'Keefe was acting agitated, id, a
73, the officers testified that he had a strong odor of akohol on him, and h
appeared to be extremely intoxicated. Id. at 127-28, 3/18/09 TT 170-76
Much of his speech was incoherent, but at one point he said that Whi
stabbed herselfl and he also said that she tried to stzb him, 3/17/09 TT 56,
85, 92. They arrested him and brought him to the homicide offices, 3/17/09

TT 177. Subsequent to his arrest, O'Keefe gave a rambling statement indicating

he was not aware of Whitmarsh's death or its cause. 3/18/09 TT 133. Police
interviewed him at 1:20 a.m., at which time he was crying, raising his vuic-.-,j
talking to himaelf, and slurring. Detective Wildemann stated that during th
interview O’'Keefe smelled heavily of alcohol, and when police took phutug;raphﬂ
of him at about 3:55 a.m., they had to hold him upright to steady him)|
3/18/09 TT 146-49. Wildemann said it was pretty obvious that O'Keefe had]
been drinking, however, law enforcement did not obtain a test for his breath or
blood alcohal level either before or after the interview, I,

Whitmarsh had aiso been drinking on the date of the incident, and at thJ
tme of her death, her blood alcohol content was 0.24. 371808 TT 94, 117
She died of one stab wound to her side and had bruising on the back of her
head. Id, at 93, 103. Medical Examiner Dr. Benjamin testified that
Whitmnarsh’s toxicology screen indicated that she was taking Effexor and that
drug should not be taken with alcohol. Id, at 109. Whitmarsh had about three
times the target dosage of Effexor in her system, 3/19/09 TT 94-96. The

combination of Effexcr and alcohol could have caused anxety, confusion an
anger. 3/19/09 TT 95-96. Whitmarsh also had Hepatiis C and advance
Cirthosis of the liver, which is known to cause bruising with only sligh
pressure to the body. 3/18/09 TT 93-97. Whitmarsh’s body displayed multiple
bruises at the time Dr. Benjamin examined her and the bruises were diﬂ'erent[

E
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colors, but ahe could not say that they were assaciated with Whitmarsh's death
or otherwise say how long ago Whitmarsh sustained the bruises. 3/18/09 TT]
115. DNA belonging to OKeefe and to Whitmarsh was found on a knife at the
scene. 3/18/09 TT 62-67.

OKeefe testified. 3/19/09 TT 177. He acknowledged his problems with
aleehol and described his history with Whitmarsh, Id. at 177-93, He disput
Morris’s claim that he said he wanted to kill Whitmarsh, but he acknowled
being angry with her. [d. at 190, It was Whitmarsh who called OKeele an
initiated their renewed relationship. id. at 191, He was aware that Whitmar
had Hepatitis C when she moved into his apartment. Id, at 197-98. In
November, 2008, Whitmarsh was streased because of her financial condition
3/20/09 TT 17. A couple of days before the incident at jssue here, Whitmarah
confronted O'Keefe with a knife. Id. at 18-19. She had been drinking and wag
on medication, Id. C'Keefe had not been drinking that night and was able td
diffuse the situation. Id. at 19. On November 3, 2008, OKeefe icarmed that he
woutld be hired for a new job and had two glasses of wine to celebrate. Id. a
21-24. OKeefe and Whitmarsh went to the Paris Casino where they both ha
drinks. Id. at 24-25. They returned home, and she was upset and wen

upstairs while he reclined in the passenger seat of the car for a period of time.
Id. at 26-28. He went upstairs and then smoked outside on a balcony while
she was in the bathroom. Id. at 29-30. He then went in the bedroom and saw
Whitmarsh corning at him with a knifs. Id. at 33. He swung his jacket at her
and told her to get back. ld. He knew that she was mad at him about a lot of
things. Id. He grabbed the knife, she yanked it and cut hig hand. [d. at 33
They atruggled for a period of time. [d. at 33-36, During the struggle, she h

the knife and fell down, he fell on top of her and then he realized that she wag
bleeding. Id. at 35-37. He was still drunk at this point and was trying to figure
out what happened. Id. at 37. He tried to stop the bleeding and panicked. id)|
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at 39. He tried taking care of Whitmarsh and asked his neighbor to call

someone after the neighbor came into his room. Id. at 40. He became agitat
when the neighbor brought ancther neighbor up to look at Whitmarsh, who
was partially undressed, rather than calling the paramedics. Id. at 41. O'Keefm
denied hitting or slamming Whitmarsh. Id. at 42. He testified that he did noy
intentionally kil Whitmarsh, but felt responsible because he drank that night
and he should not have done so. Id. at 49.
ARGUMENT
This motion is made under the authorities providing for a defendant’:J
rights to effective representation by counsel and due process of law, inciuding
the right to discovery of evidence that may enable effective cross-examination
Lmd impeachment of a government witness, See Brady v. Marvland, 373 U.S.
33 (1963), 83 3. Ct. 1194; Giles v. Marvland, 386 U.S. 66, 87 S. Ct. 793 (1967);
Kyles v. Whitley, 514 U.8. 419, 115 8. Ct. 1555 (1995); United States v, Pitt]
717 F.2d 1334 {11th Cir, 1983); Jimenez v. State, 112 Nev. 610, 918 P.2d 687
1996); Roberts v. State, 110 Nev. 1121, 1133, 881 P.2d 1, B [1994]. See alsqg
Davis v. Alaska, 415 U.S. 308, 94 S. Ct. 1105 (1974] (recognizing that denial of
the right to effective cross-examination is constitutional error of the firsy
magnitude); U.S. Const. amend. V, VI, XIV: Nev. Const. art. I, sec 8

This motion is &lso based upon NRS Chapter 174. Pursuant to NR
174.335, and 174.385, a criminal defendant has the right to subpoe
floctiments and objects, and a party who does not comply with such & subpoen
tay be held in contempt. Pursuant to NRS 174.235(1)(a), & criminal defendan
I8 also entitled to receive copies of any written or recorded statements
confeasions or admissions made by him or any State’s witness. That Btaiil
ptates, in part, that the prosecuting attorney shall permit the defendant td
inspect, copy or photograph any
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Bu.r]ritten or recorded statements or confessions made by the
efendant, or any written or recorded statements made by a
witness the gmmcuting attorney intends to call durins& the case in
chief of the State, or copies thereof, within the possession, custody
or control of the State, the existence of which is knewn, or by the
exercise of due diligence may become known, to the prosecuting
attorney.

Additionally, constitutional due process guarantees under the Fifth and
Fourteenth Amendments of the United States Constitution, as well as pursuant
to the Nevada Constitution, grticle 1, section 8, require the State to provide &
criminal defendant with discovery to include all exculpatary evidence in its
possession. See generally Bradv v. Marviand, 373 U.S. 83, 83 8. Ct. 1194
(1963); Roberts v. State, 110 Nev. 1121, 1133, 881 P.2d 1, 8 (1994
{recognizing that state and federal constitutional due process requi
disclosure by the prosecution of evidence that would enable effective cross
examination and impeachment), The State must disclose evidence °Sf iy
provides grounda for the defense to attack reliability, tharoughness, and
faith of the police investigation, to impeach credibility of the state’s witnesses
or to bolster the defense case against prosecutorial attacks[,]” and this
obligation is not limited to evidence that will be admissible at trial.
Warden. 116 Nev. 48, 67, 993 P.2d 25, 37 (2000} {citing Kyles v. Whitley, 514
U.5. 419, 442 n.13, 445-51, 115 S, Ct. 1555 (1995}). Furthermore, the State's
attorney is charged with constructive knowledge and possession of evidence
held by other state agents, including law enforcement officers. 1d.

Witness Cheryl Morris ig a crucial witness for the State. She has testified
regarding O'Keefe’s alleged threat toward Whitmarsh and his alleg
lemonstration of how he would kill someone with a knife. She also testified
regarding a CCDC visit with O’Keefe on December 6, 2008, which was after she
had contacted homicide detectives to volunteer information about O'Keefe. She
festified that OKeefe gave to her an account of the events leading to
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lWhitmarsh’s death, which was inconsistent with his own trial testimon
regarding the incident. O'Keefe contends that Morris gave false testimony as t
of the above matters, and he desires to impeach her testimony by showing

recording of the December 6, 2008 CCDC visit. O’Keefe has been unsuccessfu
11 his attempts to obtain a recording of that CCDC visit,

O'Keefe's counsel met with Deputy District Attorney Graham on July 30
2010, and Graham’s file did not contain any copies of a recording of the jai
visit. O'Keefe has subpoensed & recording of that visit from CCDC, an
pbtained the vague response that “under normal circumstances our INTE

ion does not record normal visiting conversations.” See Exh, A (attach
ereto). However, when OKeefe himself sent inmate kites in an attempt tq
ocate the recording, he was told that all visits are saved for 99 years, See Exh|

These inconsistent responses have caused O'Keefe anxiety concerning
hether yet another discoverable and exculpatory item is being withheld from
him.
Thus, in order to effectively prepare for trial, and ascertain whether the
State has complied with its discovery obligations and whether CCDC has used
lue diligence in its effort to respond to O'Keefe’s subpoena, O'Keefe requests an
evidentiary hearing be set so that he may question CCCD’s Custodian of
Records and/or INTEL section on the issuies of: their diligence used to locate the
recording in response to OQKeefe's subpoena; whether anyone decided on
lirected that the visit would not be recorded; whether they confirmed that the
Visit was not recorded; whether if recorded, it was subsequently destroyed o
ot preserved; and, what are the policies on recording and retention of
recordings of inmate social visits when a murder case is pending.
{1/
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CONCLUSION

Q'Keefe respectfully requests that this Honeorable Court grant him an
evidentiary hearing prior to trial, 8o that he may question under cath CCDC}
Custodian of Records and/or Intel Division Custodian regarding the abovj
matters,

DATED this 2nd day of August, 2010,

PALM LAW FIRM, LTD.

A=
Pdtricia Palm, Bar No. 6009
1212 Casino Center Blvd.
Las Vegas, NV 89104
Phone: {702) 386-9113
Fax: (702) 386-9114

DECIARATION QF PATRICIA PALM

Pursuant to NRS 53.045, PATRICIA PALM, being first duly swom
according to law, deposes and states as follows:

1. That I am an attorney duly licensed to practice law in the State o4
Nevada and am counsel for Defendant Brian K. OKeefe,

2. That I have read and am familiar with the discavery provided by the
State and other records related to this matter, and that [ have set forth true
and accurate factual representations as to the contents of that discovery and
those recorda.
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3. That | have attached true and correct copies of certain records aq
Exhibits to the foregping motion.

4. That all other matters st forth in the foregoing motion are true and
correct to the best of my knowledge upon information and belief.

I declare under penalty of perjury that the foregeing is true and correct.

nel
DATED thlﬂci day of Auguat, 2010.

Sl A2

PATRICIA PALM
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Viaitors

ID Bumber ; "%1447732%" , Start Date ; "18-NOV.-2008" , End Date : '27-JAN-2009'
27-JAN-I8
G Number thving Linit Inmate Lagt| inmate | SurDuas Visk | Rel Lant Nemer] Visiror First | Vishor Meiddie
Narne “First e Type | Type Name Name
Name =
! D001 44T TIZ|LVMPL-NT-TA-24-L; FE {BRIAN 20-Now-02 D9 30D0ILEG  JATT  IROSALES [MARIBEL  PNLAL
2 DG0T447TIZI VMPD-NT-TA-24-L; : JOKEEFE [BRIAN  [20-Nov-08 09:30.000LEG [NV [ROSALES PMARIBEL  INULL
K] 0001447732 [L VMPD-NT-TA-244 ; JOKEEFE [ERIsN 20-Now-048 0830 00ILEG 1O [RCSALES [mamiBEL  fNLLL
] GO0 1447792} VMPO-NT-7A-24-L; : JOKEEFE [BRIAN  J20-Newe08 DRICDGILEG  [FD [ROSALES [MARIBEL  [NULL
5 Q001447 TIZHLVMPO-NT-74-24-4; : JOKEEFE SRIAN  [01-Dec2 14.00.00LEG  [ATT  |FIKE [RANDALL  INULL
R 0001 84TTI2|LVMPO-NT-7A-24-.; . JOKEEFE AN 101-Da008 14:09-00LEG  JO | s [RAMDALL  RMLLL
7 0001 447732{LVMPD-NT-TA-24-L : [OKEEFE foRiAN 01-Dec-08 14:00:000LEG  {PD [PKE - | N (rETT
a Q0014477220 VMPD-NT-7A-24-L. . JOKEEFE | L DecOf 14:0800LEG  JPP {PIKE |RaNDALL  [NuLL
) 0001447 732|LVMIPD-NT-7A-24-L; - OKEEFE [erian  [01-Oec08 140s00jLEG  [ATT  [PALM [Parics L
10 001447 U VMPD-NT-TA-24-L: : JOKEEFE JoRaN  [01-Dec8 MIROLEG  [PD PaLM JPATRICIA [Nt
11 0001447 73R [LVMIPDNT-TA-24. L. - JOKEEFE PR8N [0t.Dec0B H:0000LEG (PP [PALM feaTriciA | (e
12 00014477 220LVMPO-NT-74-24-L ; JOKEEFE  |BRIAN [01-Dec08 14:09.00]LEG JATT  [PEREZ JOSEPH  {MULL
13 | 000144T72|LVMPD-NT-7A-341. : [OKEEFE [eRaN  J01-Dec0f 14.08:00|LEG JPEREZ DOSEPH  [NULL
14 0001 4477 JILVMPC-NT-7A-24-L. | [OKEEFE JBRIAN  [01-Dec-08 14:02:00LEG [0 PEREZ JOSEPH  [MULL
15 | 00014a773NHLVMPD-NT-7A-24-L; : JOKEEFE [BRIAN 101-Dectd 14.0500LEG [P £Z JOBEPH  [NULL
14 0007441 22 [LVMPD-NY-TA-26-L; . Jemian  Jos-Decon 1590700LEG  {ATY  [ROSALES L e
17 OOO1ATTIZ|LVMPC-NT-FAQLL: | JOKEEFE JURIAN [04-Cruc-08 15:0700}LEG [Ny ROSALES JUARMEL (WL
18 | 0001447732 VUPC-HT-TA-24-L; | {OKEEFE [priAN  [od-Decoe 1507:00LEG O [mamiBEL  [NuLL
19 | ODC14d7PR2LVINPO-NT-TA-24-L . JOKEEFE [ERMN  [0a-Dac08 1507.000LEG [P0 ROSALES [MARIBEL L
20 | 000144ITRR{LVMMPD-NT-TA-241; ; JOKEEFE [BRIAN  joe-Duco8 21:30:00[30C [FR [MORRIS [cHERYL Bt
124 0004447723201 VMPD-NT-TA-24-L.; ; JGKEEFE RN [08-DuwcO8 143500ILEG  ATT |P1|c|'5' [RAMDALL  [MULL
22 | OODHA4TTIC[LVMPD-NT-TA-24-L, : [OKEEFE [BRIAN  [08-Dec-08 14:35.00{LEG |0 {FIKE [RANDALL ML
74 001447732 R VMPD-NT-7A-24-L ; [OKEEFE [rian  Jod-Dacod 14:35:004LEG |FD  [PIKE [RANCALL  JNULL
24 | OOM4ATIRZRMPD-NT-TA-24-L: - [OKEEFE [paaN  jB-Dectf 143500LEG PP [PIKE [RANDALL  MULL

P5 | 0001447 732LVMPD-NT-TA-24-L : [OHEEFE [ERAN  [08-Dec08 14:25:00(LEG |ATT {ROSALES  [MARISEL  NULL
26 | 0001247232 LVMPD-NT-TA-24-L; | |[OKEEFE [BRN  {08-Cec-08 143500HEG PNV [ROSALES Iasrpel  NULL

v OO0 447732{L YMPO-NT-7A-24-L  JOKEEFE | Eai {0%-Duc-02 14:38:000LEG O [ROSALES [NLLL
28 | 000t4sT7AILVMPD-NT-TA-24-. - [OKEEFE (BRAN  joeDec0f 14:3500{LEG [P0 [ROSALES JBEL  PMLAL
g 0001447732 LVMPD-NT-7A-24-L : JOKEEFE [BRIAN  [0B-Dec05 14:35.00{LEG  JATT  [PALM [PaTRiCIA ML
30 | 00014a77IHLVMPONT-7A-24-L, : [OKEEFE [BRAN  0sDec08 14:3500LEG [PD [Palm [FATRICIA  {NULL
ET] D00 144775 LVMPD-NT-78-24-L, : KOKEEFE (BRAN  [02Dac08 4IS0ILEG PP [PALM [PATRICIA  INULL
32 | 0OMa4?7I2[LANPDANT-TA-24-L. : JOKEEFE JBRAN 12-Dec-08 9 0OHLEG AT [PIKE [RANDALL  TNULL
3 | 0001447 R[LVMPONT-TA-24-L; - JOKEEFE [BRIAN 12-Dec-08 06:30:00|LEQ {PIKE [RamDALL  frant
a4 CO4ATTIRRLVMPO-NT-TA-24-L. | [OKEEFE [eraN 12-Dec-08 0§ 300LEG  |PD |PIRE (RANDALL  [RULL
i) 0001447732 VIMPO-NT-TA-24-L; : JOKEEFE [BRIAN 12-Dec~18 09:30.00|LES PIKE |RANDALL  [NLLL
35 | 0001447732]LVMPONT-TA-24L; | OKEEFE [eenian 12-Dec-08 0-0:00LES  JATT  {PALM ATRIGA  {NULL
37 | O001447722JLVMPO-HT-TA-244; : JOKEEFE [BRIAN 12-Dec-08 09 3L00ILEG {PALM ATRICIA,  INULL
35 | OOCISTTRILVMPO-NT-TA-24L (JOKEEFE  [BRIAN  |12Dec0BOW3000{LES PP [PALM [PATRICIA  TNULL
30 | 0001447732{LVMPD-NT-7A-24L; :]OKEE?E [BRWN 12-Doc-08 0830:00JLEG  [ATT  [PEREZ OSEPH L
20 Q001447732 VMPD-NT-7A-24-L; ; JOKEEFE [BRiAN 12-Dac-08 0UIDOMLEG  {INV EZ LKISEPH

4 DO0T447732)LVMPD-NT-7A-24-L; : [OKEEFE [eRIAN 12-Doo-03 09:30:00]LEG |PERE2 LMOSEFH NUHLL

I | | I I |

,. bitp://mdsd-a0l/discoverer/viewer7&cn=us_a$ GW&HF%?EZTBIHﬁh%?EZ?&dFTAGGl&Im%m&%Q?' ?!'2390[?9




s LAS VEGAS METROPOLITAN
{ POLICE DEPARTME

. CEOLAGELAS OO ESDIE, e fF

Partners with the Community
July 18, 2010

Patricia Palm, Esq.

Palm Law Firm

1212 Casinc Center Blvd
Las Vegas, NV 83104

Re: Subpoena for Records
Case # C250630 O'Keefe, Brian X,  [D# 1447732

Dear Ms, Patricia Palm |

The Clark County Detention Center Records Bureay is in receipt of your
subpoena for production of, “and/sll videc/eudi/other recordings of the
socil visit between Cheryl Morris and CCDC Inmate Brian O'Kesfe,
#0001447732, which occurred on or about December 6, 2008",

Your subpoena is requesting *video/audio recordings” of your client's social
visit. Although, the Detention Center gives notice that a visiting phone
conversation may be recorded, under normal circumstances our INTEL
Section does not record nermal visiting conversations.

Sincerely,

DOUGLAS C. GILLESPIE, SHERIFF

S
B8Y. CAROLDALY, BRLEST

DS0D RECORDS BUREAU

Maria Lavail
Deputy District Attorney

CCDC Inte! Section

I 4ﬂ0&n~uﬂmmu¢'LmVﬂgm.deuS‘?lm-‘2w-{?GR]F?E-GHI 001?34
v vmpd.cam v wn. protectihacty. com




DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

CASE NO.  Ca80830
DEPT NO. X

PaintiT,

Va.

e e a® gl N gl

O'Kewfs, Brian i
#001447732

SUBPOENA
O Reguiar B Duces Tecum

3
THE STATE OF NEVADA S8ENDS GREETINGS TO:

CLARK COUNTY DETENTION CENTER
CUSTODIAN OF RECORDS
BEVERLY AMIN
330 SOUTH CASINO CENTER BLVD
LAS VEGAS, NV 89101
(702) 671-5928

mmuﬁmmummummm-m“mm.mmunuhmmm
Lid, 1212 Casine Center Bivd., Ln\hnn.ﬁwﬂ:ﬂﬂthr“ﬂhmﬂhmm

“* "ANY/ALL VIDEQ/AUDIO/OTHER RECORDINGS OF THE SOCIAL VISIT BETWEEN
CHERYL MORRIS AND CCDC INMATE BRIAN O'KEEFE, #0001447732, WHICH
QCCURRED ON OR ABOUT DECEMBER €, 2008" **
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EXHIBIT B
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PALM LAW FIRM. LTD.
PATRICIA PALM, Es%
NEVADA BAR NO. 6009

1212 CASINO CENTER BLVD. Qoo v oo -
LAS VEGAS, NV 89104 i
Phone: {702] 386-9113 e

Fax. ‘? 2) 3869114

Patn% E;mia@m .£om
Attame:,r Or Brian eete

DISTRICT COURT
CLARK COUNTY, NEVADA

NG
STATE OF NEVADA, CASE NO: C250630

intiff, DEPT NO. XVIi
DATE:
BRIAN K. O'KEEFE, RE: nll:uam —
Deferidant. ) mﬂ%
RECEIPT OF COPY

I, the undersigned, acknowledge that on this é day of
ﬁéﬂjzz 2010, I received a true copy of the NOTICE OF MOTION AND
MOTION EY DEFENDANT O'EEEPE FOR DISCOVERY.

COUNTY DIBSTRICT ATTORNEY
200 Lewis Ave., 3" Flaor
Las Vegas, NV 89168
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41)
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Lt s '--'\..rJ.r\u'"r Lis E.F’LEDH
PALM LAW FIEM, LTD.

PATRICIA PALM, S h 22 46y '!Li
NEVADA BAR NO. 6009

1212 CASINO CENTER BLVD,

LAS VEGAS, NV 89104 Qe 1 2p
Phone: (702} 386-9113 0 T NN |
Fax: 'ST 2] 386-9114 wHRY
Email: jCid. il COT

Attorney for Brian

DISTRICT COURT
CLARK COUNTY, NEVADA
CASE NO: C250630
DEPT NO. XVII
DATE:

TIME; bkt
BRIAN K. O’KEEFE, m...m

e KN

STATE OF NEVADA,
Flaintiff,

V&,

RECEIPT OF COPY

I, the undersigned, acknowledge that on this 6’? day of M

2010, ] received a true copy of the ROTICE OF MOTION AND MOTIO
BY DEFENDANT O’KEEFE FOR EVIDENTIARY HEARING ORN
THE STATE AND CCDC HAVE COMPLIED WITH THEIR OBLIGATIO
WITH RESPECT TO THE RECORDING OF A JAIL VISIT BETWEEN O'KEEFE
AND STATE WITNESS CHERYL MORRIS.

COUNTY DISTRICT ATTORNEY
200 Lewis Ave., 3™ Floor
Las Vegus, NV BY155
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ROC

PALM LAW FIRM, LTD.

PATRICIA PALM, ES

NEVADA BAR NO. 6009

1212 CASINQ CENTER BLVD.

LAS VEGAS NV 86104

Fhune '?’D2 J86-9113
11 2) 386-9114

Ema.i

Eﬁ%‘lﬂé&.ﬂgﬂ%%mm
Attorney for Brian ele .

DISTRICT CCURT
CLARK COUNTY, NEVADA
CASE NO: C250630
DEPT NQ. XVII
DATE:

STATE OF NEVADA,
Plaintiff,

Vs,
BRIAN K. O’KEEFE,
Defendant.

I, the undersigned, acknowledge that on this ,é day nf_ﬁﬂm

2010, I received a true copy of the NOTICE OF MOTION AND MOTIO

BY DEFENDANT O'KEEFE TO ADMIT EVIDENCE SHOWING Lvu:rj
HOMICIDE DETECTIVES HAVE PRESERVED BLOOD/BREATH ALCOHOL
EVIDENCE IN ANOTHER RECENT CASE.
COUNTY DISTRICT ATTORNEY

200 Lawis Ave., 3 Floor
Las Vagas, NV 89155
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PALM LAW FIRM, LTD.
PATRICIA PALM, ESQ.
NEVADA BAR NO. 6609
1212 CASINO CENTER BLVD.
LAS VEGAS. NV 89104
Phone: égnzgsaﬁ-m 13

) 386-9114

Fax: [T
Ernm'ﬁ: %El%&.ﬂ%%ﬁ%&aﬂ‘m
Attorney for Brian ecla
DISTRICT COURT
CLARK COUNTY, NEVADA
CASE NO: C2506830
DEPT NO. XVII
DATE:

STATE OF NEVADA,
Plaintiff,
VB,
BRIAN K. O’KEEFE,
Defendant.

TIME: BTN
ROC
Fonaipi al Sopy

T

RECEIPT OF COPY

[, the undersigned, acknowledge that on this gf day of
—— 2010, I received a true copy of the NOTICE OF MOTION AND MOTIO
BY DEFENDART O’REEFE TO SUPPRESS HIS STATEMENTS TO POLICE
OR, ALTERNATIVELY, TO PRECLUDE THE STATE FROM INTRODUCIN

FORTIONS OF HIS INTERROGATION.
COUNTY DISTRICT ATTORNREY

200 Lewis Ave., 3" Floor
Las Vegas, NV B9155
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DAVID ROGER

Clark County District Attorney LEERIOF THE:COURT
Nevada Bar #002781
CHRISTOPHER J.LALLI
Chief Deputy District Attomey
Nezvada Bar #005398
200 Lewis Avenue
Las Vegas, Nevada R2]155-2212
(702) 671-2500
christopher.lalli@cedany.com
Attorney for Plamtiff
DISTRICT COURT
CLARK COUNTY,NEVADA

THE STATE OF NEVADA, ]

Plaintiff, ) Case No; C-0B-250630-1

; % Dept. No: xvia
-.-"l" -
Date: A t 12, 2010

BRIAN K. (’KEEFE Time: SIEam

Defendant. i

STATE’S OPPOSITION TO MOTION FOR EVIDENTIARY
HEARING ON WHETHER THE STATE AND CCDC HAVE
COMPLIED WITH THEIR OBLIGATIONS WITH RESPECT TO
THE RECORDING OF A JAIL VISIT BETWEEN O’KEEFE AND
S5TATE WITNESS CHERYL MORRIS
COMES NOW, the State of Nevada, by DAVID ROGER, District Attorney, through
CHRISTOPHER J. LALLI Chief Deputy District Attorney, and heveby opposes the
Defendant’s Motion for an evidentiary hearing. This Opposition is made and based upon all
the papers and pleadings on file herein, the attached Declaration in suppott hereof, and oral
argument at the time of hearing, if deemed necessary by this Honorable Court.

DATED this 16th day of May, 2014.

DAVID ROGER
Clark County District Artorney
Nevada Bar #002781

BY 4/ Christopher J. Lalli

CHKRISTOPHER I LATTLI
Chief Deputy District Attorney
Nevada Bar #005398

C: Program F ey Mol o Documery Comentersengs] 114205128 L 45T
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DECLARATION OF CHRISTOPHER J. 1L ALLI

CHRISTOPHER J. LALLI makes the following Declaration:

b Declarant is an attorney, duly licensed to practice law in the State of Nevada
and is a Chief Deputy District Attorney in and for the County of Clark, State of Nevada,
Declarant has been assigned the prosecution of State of Nevadu v. Brian K. O 'Keefe, Case
No. C250630. and 1s familiar with the facts and circumstances of the said case.

2. That upen reviewing the Defendant’s Moetion for Evidentiary Hearing on
Whether the State and CCDC have Complied with their Obligations with Respect to the
Recording of a Jail Visit Between O'Keefe and State Witness Cheryl Morris, Declarant
contacted Detective Robert Foster, a Cotrections Officer in the Intelligence Unit at the Clark
County Detention Center (CCDC).

3 Declarant inquired of Detective Foster whether CCDC was in possession of a
video and/or audio recording of a social visit between the Defendant and Cheryl Morris
which occurred on December 6, 2008, at 21:30 hours. Declarant was informed that, at that
time, Metro’s Technical and Surveillance Section (TASS) was responsible for activating the
recording equipment in the visiting kiosks. The recording equipment would only be
activated if there was a specific request made by either CCDC’s Intelligence Unit or by an
mvestigating detective. Declarant was further informed that both CCDC and TASS kept
records of any such requests,

4, Declarant asked Detective Foster to check CCDC records to determine whether
there was a request made o record the above-referenced social visit between the Defendant
aind Morris. After reviewing the records, Detective Foster indicated that e found no such
request.

5 Declarant then contacted Detective Michael Correia with Metro’s Technical
and Surveillance Section. Detective Correla confirmed the information provided hy
Detective Foster with respect to TASS being respousible for conducting the recordings at
that time and that recordings were only made upon specific request. Declarant asked

Detective Correia to check TASS records to determine whether there was a request made to
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record the above-referenced social visit between the Defendant and Morris. After reviewing
the records, Detective Correia indicated that he found no such request.

6. Declarant submits an evidentiary hearing would confirm the tforegoing and
would, therefore, be unwarranted. The visit between the Defendant and Morris was never
recorded. Nor was there any obligation by the State to record the visit. The Defendant’s
Motion should be denied.

[ declare under penalty of perjury that the foregoing is true and comect.

DATED this 10th day of August, 2010.

5/ Christopher J. Lalfi
CHRISTOPHER T.TALLT

CERTIFICATE OF FACSIMILE TRANSMISSION

I hereby certify that service of the above and foregoing was made this 10th day of

Angust, 2010, by facsimile transmission to:

PATRICIA PALM, ESQ.
FAX: (702) 38681 14

BY: /s/ Jennifer Georges
secretary for the District Attomey's Oltice
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Sent Lo remate ID.T023868114
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Blapsed Time: 1 minute, 38 seconds
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DAVID ROGER

Clark County District Attorney
Nevada Bar #002781
CHRISTOPHER 1. LALLI
Chief Deputy District Attomey
Nevada Bar #005358

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500
chiristopher.lallii@ccdany.com
Attorney for Plaintiff

Efectronicaly Filed
C8H 2010 11:14:27 AM

Qo b

CLFRK OF THE CIHIRT

DISTRICT COURT

CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plaintiff,
V-
BRIAN K. O’KEEFE

Defendant,

Case No: -08-250630-1
Dept. No: XVTI

Date; August 12, 2010
Time: B:15 am.

e e e g Mt e

STATE’S OPPOSITION TO MOTION TO ADMIT
EVIDENCE SHOWING LVMPD HOMICIDE DETECTIVES
HAVE PRESERVED BLOOD/BREATH ALCOHOL
EVIDENCE IN ANOTHER RECENT CASF

COMES NOW, the State of Nevada, by DAVID ROGER, District Attorney, through
CHRISTOPHER J. LALLI, Chief Deputy District Afttomey, and hereby opposes the

Defendant’s Mation to admit evidence from other homicide cases. This Opposition is made

and based upon all the papers and pleadings on file herein, the attached points and authorities

in support hereof, and oral argument at the time of hearing, if deemed necessary by this

Honerable Court.

DATED this 10th day of May, 2014.

DAVID ROGER
Clark County District Attorney
Nevada Bar #002781

BY &/ Cheistopher J. Laili

CHRISTOPHER J TALTT
Chief Deputy District Attorney
Nevada Bar #00539%

Cofngram Flied NarvinCommDevien Crmventeroemnpt 130681 1-E 28 L L 53 Dl
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MEMORANDUM OF POINTS AND AUTHORITIES

On November 5, 2008, Brian K. 'Keefe (hereinafter “the Defendant™) murdered
Victoria Whitmarsh by stabbing the right side of her chest. The knife he used to kill Victoria
sliced through various vital organs. [t was also apparent that the much-larger Defendant had
badly beaten Victoria. Weighing seventy pounds less than him, her body was badly bruised
at autopsy. On August 2, 2010, the Defendant filed his Motion to Admit Evidence Showing
LVMPD Homicide Detectives have Preserved Blood/Breath Alcohol Evidence in Another
Recent Case. This Opposition follows.

This matter was first tried in March of 2009. On March 19, 2009, the Defendant
called Metro Homicide Detective Clifford Mogg as a witness and began to elicit information
Tegarding an investigation under Metro Event Number 070408-0444. Before too much
information could be elicited, the State objected that the evidence was irrelevant and, after a
beuch conference, the witness was excused, See Transcript of Proceedings of March 19,
2009, at 12-13. In filing the instant Motion, the Defendant appears to be asking the Court fo
once again consider the issue and teverse its earlier ruling. Not only has the Defendant
failed to provide good reason to do so, but there is also a great deal of legal authority
supporting the Court’s initial decision.

It is initially noted that the Defendant’s Motion is woefully lacking in any legal
suppon for the position he takes. Absent a single, obscure reference to the United States
Constitution (see Del."s Mot, at 11), be fails to cite a single rule, statute or case. This - by
itself — is a basis upen which the Caurt shouid deny his Motion. Arpuments or contentions
which are unsupported by legal authority should summarily be rejected. See Rhvne v. State,
118 Nev. 1, 13 (2002) (**Contentions unsupported by specific argument or authority should
be summarnily rejected on appeal.™) (quoting Mazzan v. Warden, 116 Nev. 48, 75 (2000) and
citing Maresca v. State, 103 Nev. 669, 673 (1987)): Jowes v. State, 113 Nev. 454, 468 (1997)
(*[Usupported contention[s] should be summarity rejected on appeal.”} (citing Benner: v.
Fidelity & Deposit Co., 98 Nev. 449, 453 (1982), and MeKinney v. Sheriff, 93 Nev. 70, 71
(1977)).
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