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1 { wourid. Whether it's a bruise versus a mole, I couldn't guite

2| tell.

i Q Okay. It certainly could be a bruise, or it

4 | certainly tould be a mole?

5 A T can't tell the difference from just looking at it.
6 | And neither it or the puncture wound were described in the

7 | autopsy report.

8 Q Certainly the mark on the laft of the wound as wWe're
9 | looking atr it, you wouldn't call that a hesitation mark?

106 A Tf it was a brulse, it's possible that it iz from a
11 | point.

12 Q Okay.

13 A put I can't say with certainty.
14 o} gkay. That's all I wanted you to do.
15 A Okay.

16 Q Thank you. And T think you indicated that sometimes,
17 | 2 hesitation mark on the body might be suggestive of guicide?
18 A Yes.
19 Q A person testing -- kind of testing, how much is this
20 | going to hurt bhefore I do this?
21 . Yas,
22 9] All right. Would you agree however with Dr.
23 | Benjamin that this is an oddly placed wound for guicide to have
24 | been what caused the death of this woman?
25 A ves., As I discussed earlier, this would be an
ROUGH DRAFT TRANSCRIFT
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1 { atypical locatien for a suicidal, self-inflicted stabh wound.

2 (o} Okay. Would you alsc agree that if Victoria

1 | whitmarah died in the context of a struggle, she probably

4| wasn't taking a knife and testing to see how much it hurt, and
5 | then stabbed herself?

[ A That is correct.

7 Q okay. So the fact that she died during the course of
8| a conflict, a struggle, il that were a fact, that certainly

8 | would help you rule out suicide?

ig A Yes.,

11 Q Okay. Now you indicate that a hesitation mark is
12 | suggestive of struggle, however?

13 A Could alse occur in that scenario, yes.

13 L] Right . And if neighbors below this apartment complex
15 | heard what they described, mnoise like the ceiling coming down,
16 | thumping, loud thumping, banging, that certainly would be

17 | consistent with a struggle?

18 A Yes.

19 Q Ckay. A hesitation mark in and of itself does not
20 | suggest the motivation of the slayer or the deceased, does it?
21 | 80 in other worda, there was a struggle, but you can't tell us
22 | if it was Victoria Whitmarsh struggling to die, or Victoria

23 | whirtmarsh struggling to live, can you?

24 A To prevent the knife going in, versus trying to get

45 | the knife in, mo.

ROUGH DRAFT TRANSCRIPT
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1 Q Exactly. You can't tell us?
2 A Not from the wound, no.
3 Q So you can't tell us who's intention it was to bring

4 | about the stab, and wha's intention it was to stay alive, if

5 | that were the case?

& A I guess I understand che question, and the answer

7 | would be no.

B o And that's kind of the case with all of these

s | injuries; isn't that trne? You don't know what motivated them?
10 A Which injuries are we talking about?
11 qQ Well the knife wound, as well as the bruilsing on the
12 | bedy? For instance, on --

13 A Okay.
14 Q -— direct examination, you were asked whether the

15 | pruise on the back, the contusion on the back of her head gould

16 | have been caused by falling down.

17 A Okay .
18 O And you indicated that it could?
198 A That's correct. All I can say is injurigs are

20 | consistent with certain goenarios or stories.

21 4] Okay .

22 A There's nothing about an individual injury that's --

23 | I can say proves it was from impact, where the person fell and

24 | nit something, wversus a blow, where somebody hit the persen. I

25 | can not make that digtinction from the wound iteelf.

ROUGH DRAFT TRANSCRIPT
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So talking again about the injury to the back of the

head, it's consistent with falling down backwards and hitting

Yes.

Tt's alse consistent with somebody punching her in

I can not exclude that.

It's consistent with somebody taking her, and

Again, I can not exclude that.
Same thing with the bruise on the front of her head?

Again, I do net know how that injury occurred. I did

not witnesg it‘s infliction.

But certainly, the bruige on the front of her head is

Certainly could be caused that way.
s well as all the bruising on her body?
Certainly.

Thank you.

That concludes cross-gxamination.

ME. LALLI:

THE COURT: HRedirect.

M5, PALM: Thank you.

REDIKRECT EXAMINATION
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Q Doctor, rthe bruising on Ms. Whitmarsh is -- is it
consistent alse with -- on her body with being picked up, and
dropped on the floor?

k.5 That could cause thoee injuries, certainly.

Q hnd again as we said, the head injury on the
forehead, conslstent with hitting heads with another person?

A Yes.

2 And the brulsing on the arm, consistent with being
lifred up forcefully off a bed, or off a floor?

A Yes.

Q And Mr. Lalli aszked you some guestions about not
being the actual deetor that performed the autopsy. In the I
guess ME business, or line of work, do you often rely on each
other's reparts?

A Yes.

Q And that's because cther ME's often will tegtify for
each other?

A Sometimes it will be because a doctor isn't avallable
ro testify on a case that they did., And so cne of their
colleagues nieeds to be able to step in, and testify in that
case. It's not uncommon to rely upon the report and
documentation provided by another physician te render an
opinion.

o And so when physicians are making their reporkts, and

documenting injuries with phbotographs, and their description of
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them, they are trained to be complete in that because somebody
else is posaibly going to rely on it?

A Yaa,

Q And Dr. Benjamin was complete encugh here for you to
pe able to rely on what she did?

& Pretty much, yes.

o] Mr. Lalli talked to you about acute injuries.

A Thn-hum.

Q The fact that injuries are acute does not mean that
they necessarily came from a purposeful blow, does it?
No.
Could have been accidental?
How they are inflicted does not relate to their age.
go the word "acute' has no connection with --
Ho eticlogic --

-- how it's inflicted®

B S R = R S o S

-- specificity, no.
Q The photograpn that Mr. Lalli showed you of Mr.
O 'Keefe'sg face --

Mg, PALM: Mr. Lalli, is that findiscernible) ?

5

LALLT: Yes.

z

PELM: It's been --
MR, LALLI: Yesa.
{Pause in proceedings)

BY MS. DALM:

ROUGH DRAFT TRANSCRIPT
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1 A And possibly some contusion associated with khat.
2 o Okay. aAnd I believe that your testimony was it's
3 | consistent with carpet burn?
4 A Yeah, that could cause that.
5 Q Can you rule out that there was EBOme pther injury
& | besides carpet burn?
i k3 Like a blow? HNo.
B Q okay. So could it have been sustained by bumping
g | foreheads, and then having a carpet burn after that?
i0 A Yeas.
11 Q Thank you. And so if he had bumped foreheads, and
12 | then was dropped on his head by police en the carpet, would
13 | that be conaistent with that rhotograph?
14 A Yes.
is Q Ms. -- do you recall what M3, Whitmarsh's blood-
16 | alecohel level was?
17 A Yes.
1B L] What was ix?
18 A 0.24 grams per deciliter.
20 g Would that have affected her ability to engage in
21 | purposeful activity after --
22 MR. LALLI: Dbjectien, this ig -- I'm sorry. This 1e
23 | beyond the scope, Your Honor.
24 THE COQURT: I'm going to gustain the cbjection.
25 Mo, pALM: 1 think we got into her intoxicated atate.
ROUGH DRAFT TRANSCRIFT
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THE CGURT: Not on cross. On direct.
BY MS. PALM:

0 When medical examiners are making diagnoses, I
palieve My, Lalli was establishing that they have to raly on
outside information? Or when they're determining --

re Yas.

o «- the manper of death?

-3 Yes.

Q and if the cutside informatlion they are relying on is
false, might that cause an incorrect determination?

A That is one of the problems and difficulties 1in
coming to a conclusion, is asseesing accuracy of informaticn.

Q go for instance, if a person made an allegaticn that

a suspect had said they wanted to kill somebody, and the person
that made that allegaticon had a motive to lie, would you want
to know that?

A Yes.

0 and talking about the puncture wound nesar the
stabbing wound, ig that punctyre wound also still consistent
with a struggle?

A Yes.

| Sp if Ms. wWhitmarsh were holding the knife and there
was a struggle, the scab wound could have been sustained during
that --

A That -- that --

ROUGH DRAFT TRANSCRIPT

nni9

r

8



10

13

14

15

16

17

18

18

20

221

Q -- struggle? The puncture wound?

A That puncture mark could have been susrained in that
srenario, along with the actual lethal stab wound.

Q and back to outside information again. As a medical
examiner, you would want to krow about a wictim'e previous

suicidal ideation?

A Yes., Certainly.

o] And if she had a history of attempting suicides, you
would want to know thac?
A Absolutely.

Q And does the use of Effexor affect somebody ' 8

geuicidal behavior?
A It may.
4]

.

In which way?
There is some evidence that, particularly in the
initial phases of taking certain antidepressants, there may be
an ipncreased risk of suicidal thoughts and actual attempts. So
yes, it would play an issue -- it would be a piece of
information that would be relevant.

o) Would you want to know if the vigtim had anger
issues?

A

Yeg.
Mood swingsa?
pardon me?

Mood swings?
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A Certainly.

Q If the victim had a history of impulsive behavior?

A Yes.

R hnd does the use of alcchol disinhibit somebody as
far as sulcidal behavior goes?

A Yes, it may.

o So you would want to koow how intoxicated somebody

was?

! mhat would be a piece of informaticn that would kbe
part of that decision making process, Ye%.

(4] Thank you, Dogtor,

MS. PALM: That's all I have.

THE COURT: Any recross?

MR. LALLI: No. No. Your Honor.

THE COURT: Any guesticns from any of the juzcrs? We
do have a question from a juror. Marshal will pick it up.
Doctor, in ocur jurisdiction, we allow jurors to ask gquestions
of witnesses.

THE WITNESS: 1'wve had that experience before,

(0ff-record bench canference!

MR. IALLI: Your Honor, I guess {indiecerniblel --

THE COURT: You can put it on the monitor.

ME. LALLI: 211 right.

THE COURT: Doctor, if you need a closer view of the

photograph and -- the menitor's showing you --
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THE WITMESS: Um-hum.

THE COURT: -- more than happy to hand the photograph
to you.

THE WITNESS: I think I'm comfortakle with that.

THE COURT: All right, And we're putting that
somewhat related to some of the gqueations here.

THE WITNESS: Okay.

THE COURT: First guestion from one of the jurars is,
"How many inches is the stab wound from the armpit?"

THE WITHNESS: The autopsy report did not specifically
deseribe that. The landmarks that were given were the top of
the head, and the midline of the kody. So gshe -- and Or.
Benjamin describes it as being about 15 and-a-half inches from
the top of tha head. In terms of where that is from the
axilla, or armpit, I don't have a ruler picture, but it's
probably ¢n the order of about five inches or sc below the
armpit.

[HE COURT: Next question is, "Would the amount of
picod ghown on the sheets come from one stab wound?"

THE WITNESS: Certainly conld, yes.

THE COURT: Is there any follow up questions by the
detfense on these guesticns here from the Jjurcx?

MS. PALM: No, Your Honor.

THE COURT: Any follow up by the State?

MR. LALLI: HNo, Your Honor.
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THE COURT; Any other guestions by any of the jurors?

Mo other cquestions. Doctor, thank you for your testimony. You

are --

THE WITNESS: May I be excused?

THE COURT: -- excused. Yes, you may.

THE WITNESS: Thank you.

THE COURT: Next witness for the State?

Me. LALLI:; Your Honor, State calls Jimmy Hateheoox,
(Pauge in proceedings)

MR. LALLI: Todd Armbruster.

THE MARSHAL: Okay.
(Pause in proceedings)

THE MARSHAL: Mr. Armbruster, if you will remain

standing. Please raise your right hand, and face the clerk.

TODD ARMBRUSTER, STATE'S WITKESS, SWORN

THE MARSHAL: Have a seat, please. Slide up. If you

will please state and spell your name for the record.

THE WITNESS: Todd Armbruster. A-E-M-B-R-U-5-T-E-R.

DIRECT EXAMINATION

BY MR. LALLI:

Sir, how are you employed?
Now -- at the time, or now?
How,

Now 1'm a mechanic.

Okay. &nd back in October of -- I'm sorry, November

ROUGH DRAFT TRANSCRIPT
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of 2008, how were you employed?

A The maintenance man.

g Where?

F:A 5001 E1l Parque.

Q pid you live in a particular unit back then?

A Apartment number 27

Q Did you live alone, or with somsone elsef?

A Robin Kolacz was there also.

Q Does Robin spell her last name, K-O-L-A-C-27

A Yes,

Q Did she have a position or a job at the complex?

;-1 On-gite manager, or part-time thing.

Q Okay. So you both lived in the same unit?

F. Um-hum.

o] 1s that yes, for the record?

A Yes.

=] Okay. Did you -- hew long did you live there?

A About four years.

Q And during the course of that four-year period, did
you know wany of the residents in the --

A I knew all of them.

¥, You knew all of them? Okay. You knew an individual
by the name of Charles Taliver?

. Yes.

o He was --
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1 2 Cookie.

2 Q Cookie? Okay. Aand did you know an individual by the
31 | pame of Brian O'Keefe?

4 A Yes.

5 g Do you ¥mow what unit he lived in?

& A Apartment 35.

7 Q Okay. Did he live there -- and I'm talking

8 | specifically about November of 2008, Did he live there alcone,
g | ar with somecne else?
10 .S There was somebody there with him most the time. I
131 | mean, as far as I knew, there was Cwo people living there.
12 Q Okay. Was the other perscn, other than Brian O'Keefe

13 | who 1lived there, was that a male or & female?

14 A Female.

15 ] Can you describe the female for us?

16 A Filipine. A little phort, slender, petite Filipino.
17 o] Okay. Okay. Now do you see Mr, D'Keefe in the

18 | courtroom?
19 A Yes.
20 Q Can you please point to him, and identify something

21 | he's wearing today?

22 A Right there, {indiscerniblel .
23 Q Thank you.
24 MR LALLI: Your Honor, may the record reflect that

a% | the witness has identified the defendant?

ROUGH DRAFT TRANSCRIFT
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1 THE COURT: Yes, it will.
2| BY ME, LALLT:.
2 () Now I want to direct your attention to November Seh
4 | of 2008 at approximately 11:00 in the evening. Was there 2
¢ | commoticn or a disturbance that you became aware of?
G - Coockie came running from his apartwment down to mine,

7 | yelling about needing to call %-11, that thers was & problem
B | upstailrs.

g o Gkay. DOkay.

10 MS. PALM: Objection.

11 | BY MR. LALLI:

12 &) Just don’'t tell us what Cockie told you. gut he
13 | wag --

14 A all right.

15 c Was he pretty excited?

16 A Yea.

17 ] And do you know what time thalt was?

1B A Around 11 p.m. 11:05, something like thak.

19 2 Gkay. And you gave an interview te the police?
20 A Yesg,

21 Q That sams night?

a2z A Yasg,

23 2 Is that true?

24 A Yes,

25 o} and in the interview, you actually told the police
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thar he had come over THO your apartment arcund 11:00 at night?
A Yes .,
) All right. Did he say some things to you? Cookie?
A He said, call 3-11.
o Ckay. Well -- and based upeon other things that he
said, did you go somewhere?
A I went up to apartment 35,

] All right. Who went with you?

A Nobody .
9] Did --
A Well there was two pecople behind me, but they didn't

go into the apartment.

4] All right. Did Coockie go with you?

A M.

Q Qkay. So tell us what you did after your
conversation with Cookie. You ran back te the apartment?

B I went up to apartment 35. The door was gpen. I
went into the living room, there was nothing -- there wasn't
anything going on in there. 1 went into the bedroom, and
that's whare I saw what T saw.

Q Okay. I'm going to show you State's Exhibit number
1. Does thls appear to be a diagram of that apartment?

¥ Yes.

o] So down here at the bottom where it says, fronkt door,

is that the front door that you came through?

ROUGH DRAFT TRANSCRIPT
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kind of geing through the living room area?

A

Q

F:1

Q

A

Yictoria,

2

O - "R« S R - - R B

Q Any movement at all?

A Nona .

Q All right. wWhat was he doing?

A He was standing over her, talking to her, asking her
to get up. You know, den't de this to me, get up.

apartment?

Yes.

2nd you walked -- there appears to be a dotted line

Correct.
Tg that kind of the path you took toward the back?
Tes.

All right. So what happened as you walked into the

Brian was at the foot of the bed, laying over
or standing over Victoria.
and tell us, what was her condition?

She wasn't moving.

Was she clothed?
Half-clothed, She had a sweater o, halfway down.
pid you gee her breathing in any way?

Ho, I didn't,

pDid you g£ee her moaning?

ho.

Or hear her moaning, 1 should say?

No.
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Q Okay. Did you try ko get closer tc her ko Ltry to
help or assass her condition?
A Well Brian -- after (indiscernible} I don't know, 30

ceconds or so, Brian saw me, and he stood up. Told me toc gek
the hell ocut of his apartment.
L9} Okay. Did you ever ask Brianm, hey, let me take a
look at her, or something like that?
A No, he was adamant abouf getbing me out of his
apartment .
g Gkay. It's been quite a while since this occurred,
hasn't ic?
A Yes.
Lo A1l right.
MS. PALM: And Your Honor, he doesn't -- he hasn't
gaid he doesn't remember.
MR, LALLI: I cdidn't -- ckay.
THE COURT: We haven't had another question yet,
MR. LALLI: Court's indulgence. Ckay.
BY MRE. LALLI:
Q In your interview to the police, did you ever say,
guoke, hey --
MS. PAIM: Objection, Your Honor. Leading.
MR. LALLI: It's a yes or 1o guestion.
THE COURT: 1I'm going to overrule the cbiection,

BY MR. LALLI:
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the police?
A Sure.
&Y,

Q Sure.

BY MR. LALLI:
8] Okay.

A Yag.

gaying?

< Okay.

A fbout -- yeah, if I could take a look at her.

&) pid you ever say, hey, let me take a Iook at her?
A I don't remember,

Q Okay.

A To he honest with you.

Q Would it help you --

A Yeah.

Q -- if you locked at the statement that you gave to

veah, I don't remember. Thakt was a long time

MR. LALLY: May I approach?
THE COURT: Yes. Which page?
MR. LALLI: Page 5.

THE COURT: All right.

THE WITHESS: o©Oh, {(indiscernible).

Does that refresh your recollection?

C So rell us what happenad. What do you remember

that's when he stood up, and he started to take a swing at me.

What did you deo?

A t don't remember exactly what I said. But he --
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Q Okay. Did he ever ask you to call the police?
No.

pid he ever ask you to gall for paramedias?

LR & S

Ho.
Q Did he ever tell you that this woman had pulled a

knife on him?

h No.
Q Did he ever indicate that he was afraid of chis
woman?

A HNo.
o He just told you to get out of there?
A Ger the hell out of hic apartment.
Q Clay. What did you do?
A T went over -- I left his apartment and went Ewo
doors down to apartment 37, and called 3-11.

Q QOkay.

MR. LALLI: Your Bonor, at this point --

MS. PALM: {(Indiscernible}.

admitted pursuant to stipulation.

rhat that's the 9-11 dispatch from Mr. Armbruster.

ROUGH DRAFT TRANSCRIPT
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ME.
MS.
THE
ME.
BY MR, LATTI:

9] How

L

All

b ]

Q AlL

THE
THE

to --

THE

THE
ME.
proposed 125.
THE

THE

THE

Yes.

Yes.

LALLI:
PALM: And I have no objection te chat.
COURT !

LALLI:

you indicated that you celled the police?

right.

right.

transferred over 30

COURT:

COURT

CLERK:

COURT :

LALLI:

COURT :

It is.

All right. Number 2 will be admitced.

Okay.

Was it on a 9-11 line?

your Honor, if I could ask that this bhe

that we can play the call.

Michelle, ¢an you do tharL?

RECORDER: No. I just did. He just needs

CRay -

She did what she needs to do.
Right. Ball's in your Court.
Thank you. It is.

Did you say 2, Mr. Lalli?

Yes. 1'm sorry. My apelogies.

Okay, that's what I thought.
That's what we had marked.
¥Yeah. Thank you.

1729 will be admitted.
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(Exhibit 129 admitted)
{9-11 tape played, not transcribed}
BY ME. LALLI:
o Mr. Armpbruster -- esxcusge me. Thers was some
indication that the police had already been called. Do you

know who called them?

F.9 Robin.

Q pDid you tell Robin to call the police?

A Bafore I went up to his apartment.

Q Was that at about the same time that tockie had come
over?

A Yes.,

Q So ag soon as Cookie arrives at your apartment, you

asked Robin to call the police?

A Yes.

2 Do you sea her gtbart to do that?

A Mo, I didn't see her do it. I was running upstairs.
Q put you told her that?

A Yaah.

g 2#ll right. Immediately after Cookie comes to your

apartment, de you leave and go to the defendant's apartment?
A Yes.
Q aAnd then you described what happened there.
Immediately after that, do you then go and call 2-117

-4 Yeas .
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a3s
o From the time Cockie came over Lo your apartment
until your cail was placed to 5-11, are we talking --
A Two or three minutes.
C Okay, two or three minutes. And chen while you're on

the phone, we hear you 8ay gsomething of the effect, I can hear
the sirena?

A Da-hum.

o] 1s that yea, for the record?

A Yes, yes.

o] Was that in fact -- were those in fact the sirens

from the police?

A Yes,
4] Sa the police came in fairly short proximity from the
call to -~

A They got there gquick.
4] Okay. Great, thank you.
MR. LALLI: Your Honor, that concludes direct
gexamination.
THE COURT: All right. Cross-examination.
M5, BALM: Thank you.
CROSS-EXAMINATION
BY MS. PFALM:
L8] Good afterncon, Mr. Armbrugter. Do you remember
talking to me about a year ago? Vaguely?

1 Abcut a year age?
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Q
A
Q

A

Q

A

Q

A

o

0
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Yeal.
Kot --
Ho?

Hot really.

At the time, you wexe living with Recbin Kolacz, and
she was kind of running the apartment? Or were you both

running the agartment?

I was doing the maintenance, she was running 1it.
Okay. Was she your girlfriend at the time?
No, no.

Just friend's? Okay. And is Rokin the one that

warned the police about Ma. Whitmarsh having aids and Hepatitis

T don't know anything about that.

Okay. ©She's -- she called though, as far as you

¥Yes.

Priocr to Novembar 5th, had you seen Brian before at

the apartment complex?

Yes.

Had you seen him with Victoria there before?
Yoo .

Had you seen them outslide the apartment?
Yas.

What did you see them doing?
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A Normally it was just to and from thes parking lot, to
his apartment, is when I saw him. Occasionally they were up o
the balcony, (indiscernible) the walkway there in front. He

was drinking. 1 don't think she ever drank, but.

Q Ckay.

A He was drinking a few beers.

Q You see them hanging out together?

A tesh.

Q And so if the $-11 call went out at 11:01, does that

aound accurate to you? 11:01 p.m.?
Tes.
Sound right time-wise?

Yes.

(o T~ R = -

gu that would have been 2, 3 minutes afrer Cookie
camg yunning --

A Right, yes.

o -- to you, hey, there's something going on?

. Yes.

Q Ckay. And when you walked into the room by yourself,
what was Brian doing physically when he was gaying -- talking
to Victoria?

A Well he was bent over, grabbing her kneez or her
legs, trying -- talking to her.

g Qkay. Was he grabbing her just by the waist, or the

knees, or what? What did you see=?

ROUGH DRAFT TRANSCRIPT
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Well, he was right by the knees.

Ckay. Trying to do what? Lift her up?
Just talking to her.

Okay.

He --

I mean (indiscernible) trying to 1ift her up.

Ckay.
Talking to her.

Do you recall what he was saying to her?
{indiscernible) .

Yeah, Yeah, come on, baby, don't do

Get up, get up.

Okay. &nd she didn't appear Lo e mowving to you at

No.
And at the time she -- did she hawve -— wag zhe
Half. ©She had a shirt on, that was it.

From the waist down, she was naked?

U - ham..

Do you recall the lighting in the room.
The pedrcom was fully 1lit.

The bedroom was what?

pit, fully lic.

Okay. 1f you said before that the hathroom door was

open and that was the light for the rocm, does that sound

right?

ROUGH DRAFT TRAMSCRIFT

N(19%76



in

11

13

A

Q
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2

alsc, veah.

Well there's a light in his room,

okay.
Yea. There wasg 2

1f you testified

233

and then bathroom

Was the light in his room on?

light on in his rcom, Yyeah.

at a prior hearing that you don't

romember i1f the light wae on, would that be accurate?

.8

back.

Q

A

Q

o

bathroom door anyway,

BY M5, PALM:

Well, probably.

I mean, it was well-lit in therea.

it wag -- that was on, yeah.

Ukay.

But ghe was right

50.

Okay.

Um-Thum.

Dkay. But oot --

THE COURT:

THE WITHEGS:

THE COQURT: oCkay.

THE WITHESS:

gut not necs=ssari
Right, ckay.

gkay. and you ne

I3 that a yes?

I'm eorry.

ROUGH DRAFT TRANSCRIPT
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Soc I'm =asuming that
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next to the bedroom door -- O

vou remember light coming from the bathroom?

Yes.

1y from the bedroom area itgelf?

ver saw Mr. O'Keefe with a weapon,
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1 2] Okay. And you never neard any screaming or fighting,
2| did you?
3 A Nao.
4 Q And when Mr, O'Keefe stood up to take a swing at you,
5 | he was stumbling, wasn't he?
& A Well I -- yea, somewhat. Well I'm not saying he was

7 | stumbling, but his eyes were bloodshor, and he lookad like he
g8 | had been --
"] o I1f you previously teatified that he was stumbling

10 | when he stood up, would that be inaccurate?

11 - That -- no. If that's what 1 said, yeah.
12 Q vou think that that's probably correct?
13 A It's been a while, you know.

14 o] gkay. Do you -- would it help you rememper 1f I

15 | showed you the prior cegtimony?

16 F- Mo, I -- no, 1 believe you.

17 Q You accept that you said he was stumbling?

18 A I belisve you. If chat's what I gaid, 1 belisve you.
13 Q Okay. When you walked inte the bedroom and he was

20 | standing over her saying. baby, get up, get up, what you had

=1 | told him wae, hey, let =me take a look at her, correct?

22 A Yen,

23 Q Ckay. It wasn't, hey, let me help her, right?
24 A Right .

25 o] it was, hey, let me take a look at her?
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1 A Right .

2 Q And that's when he stood up --

3 A Right .

4 Q -- and Bald, get the hel)l out of here?

5 A Right .

& Q Okay. And he was pretty intoxicated, wasn't he?

7 A Ch, I can't say —- I couldn't smell alecohol, &0,

B Q Well yogu -- we just beard in your 5-11 call, you

g | said, very much mo, when they asked if he was intoxicated.

10 A He was intoxicated, But you can be thtoxicated by
11 | other things other than alcohcl, 8o T don't --

1z G Okay. But you first said, he's drunk, he's drunk.
13 { And then you said, very much 8o, he's intoxicated,

14 F. Well I never smelt alconcl. And I even paid that in
15 | my first part, I never said -- I never once gmelled alcohol.
15 9] Okay. So you didn't gmell alcghol, but your

17 | perception of him was that he was drunk?

18 . Right. Right.

1% Q and so when you previcusly stated, he was pretty
20 | intoxicated, you just meant that he appeared to be either drunk
21 | or high?
22 F. yeah. Well I figured he was -- because I knew ke
23 | drank a lot of beer, so I figured that's what 1t was.

24 ] okay.
25 . I assumed it, yeah.
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Okay. And he seemad digoriented?

- I'm sO0rTyY?

L8] He peemed disoriented?

A At first, yes.

Q Ckay. Unsteady cn his feet?
A Yes.

8] Ckay. And then after he said, get up. get up, ha
rurned around and went back to Victoria?

A Right.

Q And you don‘t dispute that you had degcribed him asg,
he logked tore up?

A As what?
Tore up?
Yes.

And then you teold him to calm down, and he 4did?

S = - S @

1 -—- yes.
M5, PALM: Court's indulgence.
THE CQURT: Sure.
MS. PALM: I have no further guestions, Thank you.
THE COIURT: Any redirect?
ME. LALLI: Yes.
RERIRECT EXAMINATION

BEY MR, LALLI:

Q Mr. Armbruster, what was your purpose in telling the

defendant that you wanted toc take a look at her, meaning
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Victoria on the ground?
F.1 Wall --

MS. PALM: Objection, Your Honor. It's irrelevant
what his purpcse is. I think it's being offered for --

MR. LALLI: Well she --

M&. PALM: -~ the response bto 1it.

MR. LALLI: She just tried te suggest that it was
just because he wanted ro eee her. I'm just Trying to ask it
that's what it wasg, or if he was interested in rendering
aggistance.

THE COURT: I don't know if that was suggested. 1I'm
going to sustain the objection.

MS. PFALM: Thank you.

MR, LALLI: Okay.

BY MR. LALLI:
Q What did you say to her?
A To who?
4 Ta -- I'm sorry. What did you say to the defepdant

when you saw him standing over her?

A can I take a look at her.

Q Okay. And his response was, no?

A Na.

o At one point, do you remember telling the defendant

to calm down?

A Yen.
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& ¥

it was to

13

14

15

16

17

jurcra?

Do you remember that?
taking a swing at you?
Yes,
Did you actually say those words, calm down?

you pay something else?

that effect.
Okay.
Um-hum.
Ig that wyes?
Tep.
Okay.
ME.

THE COURT:

MS. PALM:

THE COURT:
H& questions.

¥ou are exoused.

Is that in response to him

Gr did

I don't remember exactly what it was that I said, but

And in response to him taking a swing at you?

Thank you, air,

LALLI: MNething further.

Any recrosg?

Ho, Your Honor,

che

All right. Any questions from any of
Thank you, sir, £or your testimony.

Hext witness for the State?

19 MR. LALLI: Yes. Jimmy Hatchcox.
20 THE MARSHAL: Sir, if you will remain standing.
31 | Pleage raise your right hand, and face the clerk,

24 | microphong.

record?

THE MARSHAL:

JIMMY HATCHCOX, STATE'S WITHESS, SWORN

please have a seat. Slide up to the

Would you please state and spell your name for Lhe
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THE WITNESS: Jimmy Hathcox. J-I-M-M-Y,
H-A-T-H-C-O-X.
DIRECT EXARMINATION

BY MR. LALLI:

Lo} Would you like gome watex, Mr. Hathcox? Ur are you
ockay?

- Mo, I'm fine. I'm fine.

#} Okay. I want to direct your attention to November of

2608, Were you living at an apartment complex located at 5001

Bl Bargue?
A Yas.
Q What unit were you living in?
A 36.
Q T'm going te show you what's been admitted as State's

Exhibit pumber 2. Do you gee the apartment at which you lived
in this photegraph?

A Yes.

g Can you just take your finger and place it on the
monitor, &nd circle your unit? And have you complied with my
raquest, for the record?

A Tes.

9] ¢kay. And that unlc is right next-door to angther
unit that has a door opened to it?

A Yes.

Q Did you know the individual who lived next-door Lo
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1| you?

2 A Tas.

3 Q What was his pame?

4 A Brian O'Keefe.

g Q Do you sae Mr. O'Keefe in the courtroom?

6 A ¥ed.

7 Q Can you -- you just pointed Lo semebody.  Can you

8 | please tell us what the individual you pointed to is wearing?

9 A Yeah.
10 qQ What is he wearing?

11 A Suit.
12 o SorTy’?

113 A Suit.

14 Q Okay -

15 MS. PALM: We'll stipulate to the identification.

16 THE COURT: All right.

17 ME. LALLI: Thank you.
18 | BY MR, LALLI:

13 v] Now I want to speclfically direct your attention to
5g | Hovember Sth of 2008. Were you living in that unit right
21 | next-dopr on that date?
22 A Yes.
23 ] in the evening hours, do you remember hearing a noiee
24 | outside?
258 A Yas.
ROUGH DRAFT TRANSCRIPT
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Q

A

Q

A

Q

photograph, it sounded like somebody was banging on chat?

good hard time or something.

wag just sitting there watching TV.

What did you hear?

A bang, like on a rail. A banging noise.
You indicated; like on & rail?
That rail right thers, the metal rail.

Okay. So the rail that we're seeing on the

It just sounded like somebody just hit it, like one
Gkay. What were you doing at home?

Watching TV, I just had surgery on my foot, and I

As part of having surgery on your foob, were you

14

17

1%

21

-

Q
A

Q
night?

-3

Q

taking any medicaticns at all?

three days since I had the surgery, and I was --

¥Yes, sir.

what kind of medication?
Lartab.
And were you feeling the effects of the Lortab that
¥Yeah,

I was kind of out of it. It had only been like

Al right. Okay.

22

25

A

Q

A

the Lortal that you heard a loud bang on that railing outside?

-~ in pain, and kind of --

Okay. Was there any doubt in your mind in spite of

Ho, Bir.
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Q What did you do as a result of hearing that?

-1 When I heard the bang, I just got up and openad the
door, and looked cut. And I saw Brian geing in his apartment.
and he looked at me, and I looked at him. And I went back in.
He had kind of a -- I don't know, just a lock I hadn't normally
geen on hie face before,

Q A lock that you don't normally -- had not normally
seen?

A Right.

Q Can you describe it for us?

A Just maybe mad, or just disturbed or something. It

just -- it was a look I hadn't seen before,
Q Would you describe it as scary?
. It was different, and it was --

4] Do you remember describing it to the police as a
scary, funky laock on his face?

A Yeg. Yes, Bir. Yes, Bir. Yes, sir.

Q What did you do after you saw this lock on his face?

A I just clased my door, like ain't (slc) none of my
busipess or whatever., I didn't -- you know. I thought
gomething might have been wrong, but I dido't --

Q Ckay. Wow starting asbout 10:00 that evening, did you
begin hearing noise in the apartment next-door?

A Yes, B8ir.

¥ and what -- now when you saw the defendant, was it
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before or after you were --

A N, it was atter.

e -- hearing the noise?

A 1 heard noises.

Q Oh, it was after the noises?

A Yeg, zir. I'm pretty sure.

0 Okay.

A I had heard the noises throughout the evening. And

I'm pretty sure the bang was like one of the -- was like mayb=
a half-an-hour before the police showed up, or 45 minutes.

Q Okay.

A I think. I mean --

4} Okay. You indicated in -- well about what time was
it that you started bearing the noise in the apartment
next -door?

A 9:30, 10. Somewhere around there,

] All right. Do you remember writing a written report,
or a written statement for thes police?

A Yeg, sir. I do,

Q and did you write in that stacement that it was

around 10:00 that you had been hearing the noise in the

aparcment?
A Yas, sir, It sounds --
Q Okay.
- -= gorrect.
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Q What did it sound like to you?
A I heard thumping noises. I heard voices, you Know,
like a repetitive voice. Just a ruckus, you know.
] okay. Did you -- ak scme point after you eaw tha
defepndant 's face, did you continue to hear chat noise?
B Yes, I did.
G And what did you think waa going en next -door, based
upon his facial features, and what you heard?
MS. BALM: Objection, Your Honor. Spaculation,
MR. : Lay witness opinicn, Your Honor.
I'm going to sustain the cbjection.
Okay .

He can testify what it sounded like to

Qkay .
BY ME. LALLI:

9] What did it sound like to you?

A It just socunded like there was a -- you know, maybe a
little small disturbance, maybe a little bit of a ruckus gaing
on over thers. But I didn't think it waa any of my business or
nothing (sic). You know, I didn't want to --

Q You didn't want to get iovelved if you --

A Right.

-- didn't have to?

1 didn't think anything was majer {sic) geilng on over
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there like that, you know.

Q But you thought there was a disturbance?

A well I mean, those walls in these apartments are like

paper-thin. I mean, it's like if you're in your houge: in your

bedroom, hearing to the next bsdroom type of thing., I mean,

ir'g that thin. And so what noise I heard, I mean, it

nothing (sic) really out of the ordinary. 1 mean, I'd heard

these --

C Well don't tell me about anything elge you might have

heard. I'm just talking about that specific --

A Okay.
Buk yent thought it was a

L& -- evening, ckay?

digturbance?

A ¥Yeah, I did. I mean, I wouldn't -- trying not to pay

I mean --

that much attention to it, to tell you the truth.

4] Understood. You at some point -- do you dpen the

door and go outgide again?
A After -- probably a half-an-hour or so afrer I heard
the bang, the guy below, Cookle, apparently he --
o Well don't -- just den't tell me apparently. Just
you -- at some Ppoint, you're saying sbout 30 minutea after you
caw the defendant with that look on his fage, you heard Cookie?

A velling, yeah.

0 Where was ha?

. He was right outside my door.
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Q and you heard him yelling?
A Yeas.
4] Was he —- without telling me what he said, dad he
degcribe pomething that he had ssen?
A Yag, EBir.
8] Okay.
MP. LALLI: Your Honor, that concludes direct
examinatian,
THE COURT: All right. Crogs-examinaticn.
MS. RAIM: Thank youa,
CROSS-EXAMINATTON
BY MS5. PALM:
Q Good afternoon, Mr. EHathcox.
A How you doing?
Q You were kind enocugh teo come and talk to ug last week

after you met with the DA, weren't you?

A Yes ma'am, I was.

6] Do you remember testifying at trial that you started

hearing the noises about 10:00 --

.S Yes, ma'am.
g -- over at the apartment? And then later, you heard
the loud rang (sic} on the (indiscermible! -- on the rail --

the loud bang on the rail? Sorry.

A Yes, ma'am.
] Arnd then about 15 minutes after that, you heard
ROUGH DRAFT TRANSCRIPT
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Copkie yelling?

A Yeah, sowmewhere in that time frame. (Indiscernible)

necessarily the sxact amount of minutes, but yeah.

a] Ckay. BSo 1f at 10:00 you're hearing acises, and then

about 15 minutes -- and then later, there's a bang on the rail.

And thenm 15 mimutes after that, you hear Cookie yelling, if the

copa -~

A T heard the noises, I heard the pang, I heard Cockie

yelling.
Q Ukay. And then Cookie would have been yelling abouk
10:45%, 11:007

A Somewhere in that area, yes,

Q gkay. So when you hear the bang on the rail, it's
pretty close to the time Cookie's yelling?
A Ko, it's before, probably 15, 20 minutes I'm
thinking.
Q Okay. If you testified 15 minutes, that would be
accurate? Okay. And that's when you open your door, and you
sme Brian going inte his apartment?

A

Correct.
Q HEad you ever seen Brian where he's just completely
intoxicated before that?
A I had kefore, yeah.

(¥ ¥ou hawve?

A Yeah.
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1 a] When you were hearing the noises, were they just kind
21 of weird, licrie noisea?
3 A Just muffled sounds, really. I mean, like I said, I

4 | was mor really like sitting there, trying to listen to what was

5 | going o, I mean --

€ Q Ckay. You never heard crying?
7 A Ha.
g Q You never heard yelling?
a A Ha.
10 o You never heard g man's volce?
11 A No. I heard voices, I don't know if it was -- whose

12 | they were,

i3 (v} well now, do you remember saying that you heard a

14 | kind of repetitive volce, but you couldn't tell if it was a2 man
15 | or & woman?

ER A I do remember saying that.

17 Q Like kind of somebody saying the same thing over and
18 | over again?

i3 A Yeah.

20 o Could the rnoizes have been consistent with somebody

21 | baving a temper tantrum over thers? Banging doors, or --

22 - It could have been, y=ah.

=3 Q -- glamming things around?

24 A It could have been.

25 C And Brian didn't have anything in his hands geing in.
ROUGH DRAFT TRANSCRIPFT
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right?

A No, not that I saw.

Q And you didn’'t see any blood on his clothes?

A Ho.

C And when you went -- when you heard Cookie yelling
downstairs, you go te your door, and Cockie's out there with
Todd?

A Yes.

Q gkay. So they had already com= upsteirs by the time
¥ou get teo your door?

A Yes.

Q If you thought Mr. O'Keefe wag hurting Ms.
Whitmarsh, you would have done something, right?

A If I thought that was what was happening, T probably
would have, yes.

Q Ckay. And had you geen Mr., (Q'Keefe and -- wich Ms,

Whitmarsh at the apartment complex cukside before?

A Yes,

qQ What were they doing?

A Bitting, talking. W¥Walking in and out.

Q Did you see them hanging out on their baleomy at all?
A Yeah, a few times,

Q Ckay. Did you ever hang out with them?

& Yeah.

Q Did you ever go over and eat with them?
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b3 Yes, I did. Once, T believe,
MS. PALM: Court's indulgence. XNo more guestions.
Thank you, Mr. Bathcox.
THE COURT: Any redirect?
ME. LALLI: Just a litrle bit.
REDIRECT EXAMINATION
BY MR. LALLI:
Q Do you remembar describing the noises next-door to
the police ag alamming doors, rough-housing kind of noigesg?
A like I said, a zuckua. DLike -- you kinow,
o Okay. Would it help you to look at your statement to
remember exactly how you described those noises to the police?
B It posgibly would.
Q Okay.
I don't remember exactly what T wrote.
MRE. LALII: Page 6.
M3. PALM: Voluntary?
ME. LALLI: Yes.
BY MR. LALLI:
Q Just read this part to yourself. Does that refresh
your memory?
A Yeah.
Q Okay. How did you describe it for them?
Slamming doors, you know. Rough-housing.

Okay. Ms. Palm just asked you the guestion, if you
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thought something was happening to that woman, you would have
called the police?
Yeah.

Well you did think something was happening, didn't

Well I mean, I didn't -- you know.

IHdn't you tell the police, guote, "1 was wondering
over there beating the shit put of her or something?*®
That did go through my mind. That did go --

I'm BEOTYY?

b1 That did go through my mind, yes.

Q You actually were concerned, based upeon what you werse
hearing and what you saw, thar this defendant was beating the
ghic ouk of that girl?

A Well, that did go through my mind. Yeah, yeah.

Q Ckay. Thank you.

ME. LALLI: HNothing further.
THE COURT: Any recross?
RECROSE-EXAMMINATION
BY M5. PALM:

g £o the noises you described it tao the police was like
kind of roush-housing sort of sounde?

A I'm gure the way I described it that night was pretty
accurate. I mean --

g Bough-housing?
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A Right.

Q Okay. But you also told them you never thought he
wag hurting her, that correch?

A I do remember thinking though, I wonder if he is over
there beating her up or something. I mean, that just went
through my head. I didn't really put a2 lot of {indiscernible}
to it, kut it just, you know --

g You were juet speculating though?

A Right.

G Could have been anything, right?
A

Right.

Q And with those paper-thin walls, you would have heard
pretty wuch anything, right?

A But I had my TV up loud. And like I said, I was
taking medication, I was kind of out of it. 1 wasz really not
trying to pay attention, trying ko mind my own business, and --

Q Okay. PBut again, you never heard yelling?

A I didn't.

You never heard, you know, screaming or crying?

MRE. LALLI: Objection, Your Honor.

MS. PALM: Nothing?

ME . : Thie is all bheyond the scope.

THE : I'm going to overrule the objecticn.
EY MR. LALLI:

4] Nothing but just kind of rough-housing sounds? And
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that started before you saw my client going inte the apartment?
A ¥Yag, ma'am.
(0] Thank you.

MS5. PALM: Nothing further,

THE COURT: Any questions from any of the jurors? No
guestions. Thank vou, sir, for your testimony. You are
excused.

THE WITNEZS: Thank you.

THE COURT: Mext witness for the State?

MS . GRAHAM: EState calls --

{Pause in proceedings)

MS. GRAHAM: State calls Officer Brian Santarossa.

THE MARSHAL: Officer Santarcssa, 1f you will remain
standing. Please sir, raige your right hand, and fa<e the
clerk.

BRIAN SANTARCOSSA, STATE'S WITHESS, SHWORN

M3. MORTON: Please sir, have a seat. §Slide up to
the microphone. Please state and spell your name for the
record.

THE WITNESS: Brian Santarossa. B-R-I-A-N,
E-A-N-T-A-R-0-5-E-A.

DIRECT EXAMINATION
BY M5. GRAHAM:
o Afterncon, Officer.

A Good afternoon.

ROUGH DRAFT TRANSCRIPT

111997




become aware of a situation that was occurring at the location

jury, popped up on the screen as a priority call. What dozs

of call, it's (indiscernible) as what'e called a priority zero

call. And when that happens, when the dispatcher signs up to

i 5!

2 A Yes, ma'am.

3 Q

4 | of 20087

5 . Yes, ma'am.

& Q

7 A Paktrol.

a Q pPatrrol? And were you riding solo?
g A Yesg.

10 Q Were you in a marked car?
11 A Yea,

12 o Full uniform?
13 A ¥es.

14 L]

15

16 | of 5001 El Fargue?

L7 A Yex, I did.
18 Q
19 A

20 L9
21
22 | that mean exactly?
23 A
24

25

— -

260

And you work for the Metropolitan Folice Department?

Were you working as a Metro officer om Movember 5th

and what was your assignment that svening?

Okay. At approximately 11 p.m. that evening, did you

And how did you become aware of the situation?
The call popped uvp on the sCreen as a priority call.

Okay. And when you say -- leL's just explain to the

When & call is called into 8-11 as a in progrese type

ROUGH DRAFT TRANSCRIPT

N01998




10
11
12
13
14
15
14
17
1E
19
20
21
22
23
24

25

261

the computer, 1E pops up on every cfficer'es computer that's
agsigned to that area of cocsand.

And 8o you were assigned to that area of command?
Yas,

And it popped up on your --

Yes.

Okay. And what were the details of that call®?

oo M o0 B 0

The only details initially was that there was &
female in a room, and there was bloocd everywhere.

g A1l right. And what did you do after regeiving that
information?

A pue to the fact I was close to the call, I assigned
myself to it.

L8] Okay. 5¢ you can assign yourself to certain calls?

A Tes.

Q And @id you in fact respond to the scene?

¥-1 I did.
Q Okay. And I'm going to show you what's been marked
&s -- what's been entered as State's Exhibit 2. Do you
recognize that phote, Officer?

a Yas, I do.

Q and what is that a photo of?

A The photo of the front of the apartment.

g ckay. And is that the location Cthat yau responded

to?
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A Good afternoen.

Q -=- Dr. Grey. Could you please tel]l the jury how
you're employed?

A I'm the Chief Medical Examiner for the State of Utah.

O And how long have you been so employed?

A I've been the Chief Medical Examiner since 1988. I
came to Utah in 1986 as an Assistant Medical Examiner.

Q And it -- for the State of Utah that's means you're
the govermment medical examiner?

A Uh-huh.

Q Okay. And what's your role as the Chief Medical
Examiner?

A I'm the Chief Rdministrative Qfficer for the death
investigation system in Utah, and I'm a forensic pathologist
and perform autopsiles and examinations and make rulings about
how people came to their death.

8] What's your medical educarion?

& I received my medical degree from Dartmouth Medical
Scheol in 1980. I did training in anatomic patholegy at the
Oniveraity of California in San Diego, and was trained as a
forenaic pathologist at the Dade County Medical Examiners
Cffice in Miami, Florida. &nd I am board certified in both
enatomic and forengic pathology.

& And have then had training specific to the cause and

manner of desth?
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A ¥es, that would be a part -- both part of training as
8 -- general pathologist and as a forensic pathologist.

Q Are you the member of any professional groups?

A Yes .

Q Which groups?

A I am a member of the Natiomal Asscciation of Medical
Examiners and a menber of the American Academy of Foremsic

Sciences. I'm also a2 member of Inrermountain Pathology

Sorciety.

Q And yecur work experience before the medical examiners
office?

A Before I went to the Utah medical examiners office?

Q Yes.

A I came ta Utah directly out of my fellowship in

Flarida.
2 Okay.
A I had worked between by residency and my training as

a forensic pathologist as a general hospital pathologist in a
emall hospital in Gallup, New Mexieo.

Q &5 -- aside from your work experience as a
pathologist, do you alse teach?

¥ Yen.

Q What do you teach?

A I'm a associate clinical professor of pathology at

the University of tah Medical Schaol and so I teach the

ROUGH DRAFT TRANSCRIPT

01901




i0

11

12

13

14

15

16

17

18

13

20

21

22

23

24

25

maedical st

training i

sudden and unexpected death.
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Q
B,

had previously been licensed in New Mexico and Califeornia.

Q

P - =

see, Wyomi

Florida, both in state and federal Courtk.

Q
pathology?

A

e/
A
o
A
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uvdents about pathelogy. I also teach doctors in

n pathology about forensica and the investigation of

Have you had any publications in the area?

Yes,

Dg you recall how many?

MNo. A few.

And did you talk about your licensure here already?

o, I am licensed to practice medicine in Urah. T

And have you testified in a Court of Law beforer?
¥es, I have.

Do koow -- know how many times?

Several hundred.

Ckay, in what jurisdictions?

Mostly in Utah, but I've also testified in -- let's

ng, Idaho, California, Mevada, New Mexico and
And -- have you testified ag an expert in forensic

Yes,

In all of those places?

Yes.

Do you know how many btimes youive testified or --

No just --
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-- did I a=zk yvou that?

'

-- several hundred probably.
o Ckay. Well, you'wve testified for the government?
A Most of my testify -- most of the times I'm called as

a witness, I'm called by the prosecution.

L] Okay, cccasicnally you're retained by the defense in
a case?
B Yos,

Q And did I retain you in this case?

A Yes, you did.

0 I forgot to ask you how many autopsies you've
actually performed?

S I think I'm up around 6,300 autopsies, and ahout
3,000 non autopsy examinatcions so were gecting close to about
13,000 post mortem exams.

Q Did I ask you review records and photographs of the
autopsy conducted on -- of the body of Victoria Whitmarsh?

A Yes.

O And did you review those?

A ¥Yen, I did.

MS. PAIM: Your Honor, may I approach the witness?

THE COURT: Yes.

MS. PATM: And I'm showing the doctor had a series of
photographs.

BY ¥MS5. PALM:

ROUGH DRAFT TRANSCRIPT

no1303




10

11

12

13

14

15

ie

17

18

13

20

21

22

23

24

25

Doctor, did you recognize those photographs?

Yas, I did.

I = - A =

provided to me as part aof my review of what happened in this
vase.

M3. PALM: Your Honor, I would move to admit the
photographs and these are the Defendant's © through X.

THE COURT: Any objection?

MR. LALLI: Can just have one more logk at them?
Qkay. Thank you.

M5, PAIM: Um'hm.

THE COURT: Any objection by the State?

MR. LALLT: No, Your Honor, no cbjecticn.

THE COURT: All right, they'll be admitted.

[Defendant's Exhibits O through F)

MS. PATM: Thank you.

BY MS. PALM:
Q And did you review the autopsy report of Dr.

Benjamin in this case?

A Yes.

Q And did you review the toxicoleogy report attached to

A Yo,

0 And are there -- are the results of the toxicology

ROUGH DRAFT TRANSCRIPT
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1| tests part of the information that used to determine cause and
2 | manner of death in any case?

K| b3 That would be one thing that I and any other forensic
4 | pathologist would use when trying to understand how scmebody

5| cane to their death, yes.

5 Q And 4id I ask you to specifically cengsider the wound
7| ta Ms. Whitmarsh's side, the -- the stab wound?

8 ¥ Yes.

9 Q Were you able to form an opinion on how guickly Ms.

10 | Whicmarsh would have died when she sugtained that wound?

i A Nobk with ary certitude, other than an opinion that

12 | this weould not be a very rapid or immediately incapacitating

13 | wound.

14 Q Would -- would -- would Ms. Whitmarsh of been able to
15 | have performed purpcseful activity?

16 A Certainly, after the -- the stab wound in her side

17 | she had sfill most likely be conscious and able to engage in

18 | purposeful activity.

19 ] wWould that -- would the time that she could do that

20 | vary depending on how active she was?

21 . Yes.
22 Q And the more active she was then what?
23 A it would probably make that period shorter because it

24 | would enhance blood loss,

25 0 Did I ask you to conslder as to the manner of death

ROUGH DRAFT TRANSCRIFT
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1 | whether an accidental injury could be ruled out?
2 A Yes.
3 Q And giving you the hypothetical of a struggle over a

4 | knife where she's holding the knife in her right hand and there
5| & struggle, and a fall onto the bed, under those circumstances
6 | could you rule out accideantal injury just from locking at the
7| injuries to the body?
| b In the hypothetical proposed, the physical findings
9 | would be congistent with that hypothetical situwaticon.
10 0 And what factors do you consider in thag?
11 A A couple of things. First, the location of the wound
12 | in that if Ms. Whitmarsh was holding the knife and was
13 | strugaling with another indiwvidual, that could result in a
14 | wound in that locatien.
15 The gecond factor is that in addition teo the stab
16 | wound itself where the knife punctured the skin and went
17 | inside, there was below that a small puncture wound which would
18 | —- could be consistent with the tip of the knife striking the
15 | skin but without actually perforating the skin, again

20 | congiskent with a struggle over the weapen.

21 Q And showing you defense axhibic Q@ --

23 A Tm'h'm.

23 g -= peuld you show the Jury where that puncture wound

24 | is?

25 .Y If I touch it or —- 1= it geolng to be visible?
ROUGH DRAFT TRANSCRIPT
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(0] If you -- if vou touch the screen it should.

A Okay .

Q You could draw a ecircle around it if -- 1if chat's
convenient .

B 50, this is the stab wound itself. And rchen below
the stab wound you can see a roughly triangular-shaped defect
in the skin, which would be consistent with what's galied a
hesitation mark, or a incomplete perforation of the skin.

Q Okay, and you sometimes could see that wirth a
struagle with a knife?

A ¥ou can see that in -- in situations where a perszon
is fighting over the -- the opponent, yes.

Q Did I aak you to consider the injury to Ms,
Whitmarsh's right knuckle?

A =g,

Q What kind of injury iz that?

A The autopsy report describes and the photographs show
that there was bruising over the two proximal or the kmuckles
clogest to the back of the hand, those were contusions or blunt
force injuries.

0 And would those injuries be consistent with somebody
grabbing onto her knuckle during a struggle?

A That would be one possible way those injuries could
be sustained, yes.

Q And did the depth of the injury factor at all into

ROUGH DRAFT TRANSCRIPT
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1| your -- your answer to my guestion?
2 A We're now going back to the stab wound?
3 Q Yes, whether -- whether it could have been
4 | accidental .
5 A It was one thing that I censidered, and I'd be happy
£ | to explain that if you want me to.
7 Q Could you pleage?
8 A The -- Dr. Benjamin's report describes that the wound
5| went in about four an a half inches into the victims liver. As
10 | part of the information I was given to review I also got a copy
11 | of the police report, and that's desgcribed, the knife was used,
12 | as being eight and a half inches. So that -- it would mean
13 | that the knife was only partially inserted, not fully insertad
14 | inte the victim's body, and that again could be consistent with
15 | a, may, unintentional insertion of the blade.
18 Qo And why is that?
17 a Because of -- well, T would think that given the
18 | location of the wound and what it went through, that if a
12 | person was really intending to stab the individual apd use
20 | significant force that knife would have gone all the way in.
21 4] And -- and 1s that because there was nothing bony or
22 | hard to stop the knife from going in?
23 b There was nothing other than skin and muscle and
24 | liver.
25 o Okay, and doeg the absence of any hilt mark indicate
ROUGH DRAFT TRANSCRIPT
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A That would alao confirm that, or suppeort the idea
that this knife was not inserted to its full depth with a
significant amount of force.
Q And did T ask you to consider whether the injury
could have been self-inflicted?

A Yes.

Q And were you able to make a determinaticon as to that

?

A I came to an opinien, yes.

Q And what wag your cpinicn?

A It's not likely, but it's not impossible and I'd be
happy te explain that answer,

Q Could you please explain ic?

A Okay, the reason I zay it's not likely iz when people
are trying to harm themselves or kill themselves with a knife,
they usuvally will inserk it in a location where they think it's
going to do lethal damage and -- usually fairly quick lethal

damage. Pecople don't want to usually suffer, even 1f they do

intend to die.
8¢ they will go for neck, they will go for where they
think thelr heart is, they may try to cut vesselz in their
extremicjies.
A self-inflicted stab wound of the right side isn't a

typleal location for a suicldal stab wound. Is ir possible?
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Certainly,
victim.
that .

underneath the main stad wound may indicate that
what it felr like before the final lethal thrust.

possibilities.

Q

what happened ta somebody you don't just confine

analyveis of the evidence to the body, do you?

A

to the body.

Q

things like police rsports and cther -- other information that

comes to them about the circumstances?

A

toc come to an accurate gonclusion about how that person came to

their death.

Q

would that factor intgo your determination if you knew about ic?

A

that I

ultimate conclusicon.

Q

&

mutilation with knives?

This is an area which would be accessible to the

it is not phyelczlly impossible that she could do

And again, the presence of that small hesitation mark

she was sSeeing

Those are

Now, as a medical examiner when you're determining

YOur -- your

I couldn't make a determination just limiting wmyself

Qkay. And so medical examiners usually look at

Yes, we try to weigh all of the informaticn available

Arid 1f somebody had a history of suicide attempts,

Certainly, it would be cne of the pieces of evidence

would want to weigh and think about in coming to an

And would you want fo also know a history of self

That would be ancther plece of useful information.

ROUGH DRAFT TRANSCRIPT
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1 4] And were -- were there marks on Me. Whitmarsh's body
2 | that were consistent with self-mutilation?
3 A If I recall correctly she did have a number of linear

4 | scars, particularly I saw them on her right hand that could be

E | congistent with that.
& Q And showing you defense exhibit F, 4id I ask you to

7 | congider whether the injury to her left hand appeared to be

B | Eregh?

9 A Yes, you did.

10 Q And what was your determinaticn --
11 ME. LALLI: I'm sorxy counsel, I apologize. I didn't

12 | hear the guestion.

13 M&. PALM: Did -- I'm asking him about the injury to
14 | her left hand, showing him a photograph and asking if it

15 | appeared to be a fresh injury.

15 MR. LALLI: Thank you.

17 | BY M5. BALM:

18 A and I -- wmy opinion was, no, that looks to be more of
19 | healing injury.

20 Q And can you explain why?

21 A This is a abrasion where the superficial layer of the
22 | skin has been scraped away. Usually, a fresh abrasion will

23 | have & relatively moist red brown color and appearance. In

24 | this case you Bee it's & duller red brown. And if you look

25 | very clagely at the edges of the defect, you can see that there
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1, are somewhat heaped and irregular tan gray margins, which

2 | indicates that's where the gkin is beginning to try to grow

3 | over that area of daynudation.

4 Q Thank you. Can you explain to the jury how bruises

5 | develop?

& - Bow do brui=es form?

7 %] How do bruigses form?

a g5 Okay, a bruise or a contusion results when there is

9 | force applied to the body in a fashion or in -- which doas not
10 | actuwally disrupt the skin. 8o usually it means that whether

1l | eomething has hit the body or the body has hit something else,
12 | it's pot sharp and rough, it doesn't break the skin, but what
12 | it does is it crushes the underlying tissues. Angd so whal

14 | happens is blood then leaks out and eventually you see the

15 | color of that blood undermeath the intact skin, which gives it
16 {a -- the usual sort red-purple caler that first appears with a
17 | bruise,.

ig Q2 And how does the cirrhosis affeer the bruising?

19 A Cirrhosis of the liver would affect a persons ability
20 | to elot bleod, because gome of the factors that -- or compounds
21 | that are involved in clotting blood are made in the liver. And
22 | if your liver i damaged, which is what cirrhosis is,

23 | esEentially scaring of the liver, you would have a2 lower lavel
24 | of pome of those clotting factors, and so you would tend to

25 | blead koth mpre =xpensively aod more easily to damage.

ROUGH DRAFT TRANSCRIFT
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Q So, it -- it would take less presaure to cause a
bruise?
A It might take less pressure, you might get a bigger

bruigse from a lessery impact than a perscon who does not have

cirrhosis.

2 Does it -- does cirrhosis affect the was a bruise
ages?

A Probably not per say, because the aging of bruises,

the healing of bruises is much more a factor of logal reactions
by the cells, both at the area of injury and carried into the
area of injury by the blood.

g Does cirrhosis affect how quickly somebody might
bleed from an injury or how much somebody might bleed from an
injury?

A ¥Yes, in that because the perscn doesn't have the
clocting factors they would tend to bleed more extensively.

4] And does alcohol also affect how easily somebody
might bruise?

A To a very minor degree, yes.

o Ckay, does it affect how quickly somebody might bleed
or how much they might bleed?

A Again, to a minor degree, Aoute alcohol intoxication
could have come affect on thak.

Q Did T aak you to asseas the seriousness of the injury

o the back of Ms. Whitmarsh's head?
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A ¥es, you did.
1¢] And did you have an opinion on that injury?
A The injury was a bruise or a contusion of the back of

the head. It was relatively gmall, I believe it was on the --
about one and a guarter inches. It was not what I would
congider a very severs injury.

o Could that injury be consistent with falling backward
and hitting your head on sowmething?

¥4 Yes.

Q Comld it be comslstent with falling on the floor and
hitting your head on something?

A Yes.

o] Did I ask you to assess the injury on Ms.
Whitmarah's forehead?

A Yas.

Q And what was your opinion on that injury?

.3 dgain, this was ancther area of brulsing, or a
contusilon in the upper-central forehead region. It was not,
again, in and of itself a severe or significant injury.

Q and showing you defense Exhibit T. Is that the
bruise we're talking about?

A Yes.

4] Do you gee that? Would that bruising be gconsistent
with bumping your forehead against szomebody else's?

A Like a head-butt? Yes.

ROUGH DRAFY TRANSCRIPT

61914




1d
I
12
12
14
15
15
17
1z
19
20
21
22
23
24

25

177

4] Did I ask you to determine whether there was any
physical -- any evidence of physical restraint on Ms.
Whitmarah's body?

A Yesg.

Q Was theye?

A Mot specifically that I could say, oh, that's clearly
s restraint injury.

Q Ckay. 2and what injury are you talking about?

A Things that we would lock for in restraint injuries
are binding marks. 5S¢ if the person has had their wrists ox
hands tied together, you can sometimes see marks that would be
consistent with that. If I saw a mark that locked like the
outlines of fingers and a thumb on the persen's arm or wrisc,
that would be something I would peint to and say, well that
certainly would be consistent with restraint., 2And T did not
see anything like that on -- in the photos that 1 examined.

Q Did I ask you ta consider whether any of the injurles
aon Ms. Whitmarsh's bodies (sic) could have been caused by

ordinary daily activities?

A Yes.
Q And which injuries were you able to form an opinion
about?

A Well injuries on parts of the body that we normally
can't expose and bang into things with are what I'm -- we're

talking about. So if you have a bruise on your shin or your

ROUGH DRAFT TRANSCRIPT
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knee, or a bruise on your foot, those are certainly the kinds
of injuries that we &ll can get in normal daily activity.

Potentlal for those kinds of injuries, 1f you bang
your elbow, you wmight see something on your elbow or lowsr arm.,
Areas which are more commonly exposed to impacts with our
environment certainly could be considered accidental, as
opposed o inflicted.

o And iz there a part of the body those injuries are
more likely to be on?

A s I zay, usually lower extremities are the most
common location. You may sometimes see them on the Upper
extremities.

Q Doctor, can you rule out whether any of the bruises
were sustained after a stabbing, but before succumbing to
death?

& Heo.

Q fould any of the bruises -- can you rule out that any
of the bruises were caused by bumping intc the body after she
had received the stab wound?

A Ho. Until she has lost bleod pressure, no longer has
a beating heart, she still could bruise if there is an impact.

Q 5o if somebody bumped into her, she could have
gustained a bruise?

A After the stabbing? Yes, that's possible.

Q Okay. Or if acmebody were grabbing her to lift her
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1| up., that could bave bruiszed her?

2 A If it was done forcefully enough, yes.

3 Q 2nd d4id I ask you to assess the condition of Ms.

4 | Whitmarsh's liver?

5 i Yes,

g Q And did you have an opinion of how healthy or

7 | unhealthy her liver was?

B A Yus, I did.

g Q And what i3 i¢?

1o A The photographs, as well as the autopsy report,

11 | documente that Ms, Whitmarsh had cirrhosis of the liver. That
12 | is a ¢onditlon in which you have lost liver cells, and they are
13 | replaced by scar tissue. And usually it will produce a pattern
14 | or appearance to the liver that locks like the outside of a

15 | bagketball, a very fine, nodular pattern. And she clearly had
16 | that condition.

17 Q How severe was her condition?
18 A From the pictures I saw, I would describe it as
15 | moderate to severe cirrhosis.
20 g2 Okay. Could you Qetermine how long she might have
21 | lived a natural life?

22 A Mo. Clearly with that liver, she is at risk for
231 | death. And unless she got a liver transplant, I would be
24 | surprised if she'd lived more than a number of yesrs.
25 2 And would aleochol uze legsen her 1ife gpan?

ROUGH DRAFT TRANSCRIPT
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A Alcohol sbuse or misuse certainly is a factor that
can cause cirrhesis. And sco if she continued to drink
chronically, that would make her liver disease even worse.

Q Doctor, is there any medical certainty with which
bruises could be aged?

A Ho, mot really. I don't think so.

Okay. Is that an area that's kind of fraught with

Yes,

Can you explain why?

A The -- we've all had the experience of suddenly
noticing on our bodies, hey, I got a bruise, I don't even
remember doing that, So first-off, how long it cakes for a
bruise to show up iz variable, Sometimes they will show up
very quickly, scmetimes it may take some time before they show
up.

The general schema ig bruises will first appear as a
light red color, maybe even blue. They tend to darken over
some pericd of time. And then as the body begins te break down
the hlood that's loose in the tissues, you'll start seeing
caolor changes. They may go green, they may go brown, you may
see a yellow tinge to chem,

2411 of those steps and changes can procesd at varying
rates, depending on the health of the individual, where on the

body the bruise is, how extensive the bruising 1ia. So,
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essentially what you're left with is you can say, yeah, we may
have a hint that this is a bruise that looks like it's healing,
oy it's one that locks like it's still fregh.

But beyond that most general classification or
categorization, ic'a really difficult to say, ch, I know this
bruise has to be 1t hours, versus that bruise has to be 24
hours-old. I ecan't do it, and I would be very suspect of
somebody whe claims they can.

Q Doesg bilirubin levels have anything to do with the
aging of bruising?

A Bilirubin levels -- if you are a perscn who is
jaundiced and has high bilirubin levels, you may see thatr
change in red-purple to green, or vellow-brown more fast --
more guickly. That's poasible. But again, it would be ancther
factor that confuses and brings inte question, how long has
that bruise pbeen there.

Q And does cirrhosis affect that whole determination
alsgo?

¥-4 In terms of the development of the bruise, the
possibility of re-bleeding into the area, making the color
changes more confusing, yes, cirrhbosis could play a role.

o And Doctor, have you performed autopsies on people
who had beating deaths -- or beatings thar ended in death?

A That have been beaten to death, yes.

Q Yes. What kind of condition would you expect to see
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when that happens?

F- In these kinds of cases, those kinds of situations
where blunt force trauma, basically bruises, laceratiocns,
abrasions are the main type of injury, they usually are very
extensive. 5o you'll see extensive bruising of the face,
extenzgive bruising of the body, swelling. You may see
laceratione of the lips hecause they'wve been jammed against the
teeth. They're very ugly kinds of deaths.

Q And was Ms. Whitmarsh's body consistent with that
kind of heating?

A Ho.

o And were the injuries on Ms. Whitmarsh's body
consigtent with a beating that was fairly constant for an hour?

A e,

Q Would -- can you determine whether any of the
injuries she had would have caused her to lose consciousness,
aside from the stabbing injury?

A Well firet-off, the stabbing injury in and of itself
immediately would not cause a loss of coneclousness. The loss
of blocd, shock, hemorrhage, that's what would ultimately lead
to a loss of conscliousness.

I'we -- in the autopsy report, there was certainly
nothing, other than the two small brulses of the forehead and
the back of the head, that would indicate she'd sustained

significant had trauma. There'se certainly nothing deacribed
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internally, like damage to the brain, or bleeding inside of the
skull that would make me think that she'd sustained an injury
that would make her lose conscicusness.

2 Thank you, Doctor.

MS. PALM: FPass the witness.
CROSS - EXAMINATION
BY MR. LALLI:

o Dr. Grey., I've got a number of questions. And
wifortunately, I'm not sure that I'm geing te go in any
particular order. But you spoke somewhat about attempting to
date bruising?

A Um-hum.

Q Is that correct? Is that yes, for the record?

A Yes.

Q Okay. And if Dr. Benjamin had sald there's really no
fool-proof way to discern the age of a bruise by lecking at
it's color, you would agree with that?

A Yas,

o} If Dr. Benjamin gaid that brulsing manifests itself
in a change of colors in a discermible order, you would agree
with that?

A Generally, yes,

Q S0 we can lock at the color of 4 bruise, and you
might he able to tell where in the healing process it is,

whether it is green, or red, or yellow, But you can't tell if
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that healing process has been for a day, or for a week, or how

long it's been with any certainty; you would agree with that?

A I would agree with that statement.

Q Okay.

A Yes,

Q Ckay. So if Dr. Benjamin -- and let me predicate

that gquestion. Do yvou belleve -- you've done a number of
autopsies. Do you believe that opinions based upon reviewing
secondary information are every bit as good as a perscon who
actually saw the body, felt the body, examined the body?

A That's way too broad of a guestion to answer. So if
you have a specific iszsue, I'd be happy to address that. I
mean, obviously --

Q Do you not underatand the guestcion?

A Mo, I understood the cuestion.

Q Ckay.

F- But it is such an inc¢redibly broad gquestion, I dom't
think I can answer that as a yes or no.

o Okay. &2 a gensral propositicon, let's talk about
bruiering, for instance.

A Um-hum.

] For a medical examiner to reach some opinions about
the age of a bruise based upon color --

A Unmi-hum.

la] -- for example, is it better to actually see it,
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versus reviewing photographs?

A Yes,

[} Okay. And in this case, cbviously you weren't
present at the auvtopsy. You reviewed photographs of ib, 1 take
ie?

A I am dependent upon the written exam -- the writcten
descriptions, and the photographic documentation.

0] 5c in terms of just using this very narrow example as
one, to discern the age of a bruise -- and I don't mean how
long it*s been there, but in what process of healing it wasz in,
Dr. Benjamin would have been in a better positicon having
actually seen it, than vou for instance locking at photographs
of it; would you agree with that?

A Yes,

Q Okay.

A I would.

Q and I'm not saying you're not in 2 position to rendsy
any opinion. (ertainly you would be, correct? About cause,
manner of death, things of that nature from reviewing photos
and autopsy reports?

A Yes.

You have something to offer?

Q
A I hope so.
c

Qkay, Are you familiar with -- well let me ask you

this. When you autopsy a patient, and you see bruising, do you
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sever the bruise to look at whether there is evidence of
hemorrhage in the subcutaneous tissua?

b Will T make an incision and look at the deep tissues,
yes.

14] Why do you do thac?

A Why?

Q Yes.

A To ges how extensive that injury is.

4] Can you get some sense of whether -- how cld the

injury i=s from that?

A Yeg.

(] All right. So it's good to cell the extent of the
injury, and the age of the injury?

A It may help you in, again, putting that bruise
somewhere in the continuvum, whether you krnow exactly how old it
is or not.

Q All Tight. S0 does hemorrhage in the subcutaneous
tissue generally suggest that a bruise is fresh or newer?

A Mo, not in and of irself.

Q Okay. But is it one factor that leads -- points in
that direction?

A Well, the presence or absence of deeper hemorrhage
probably ien't that germane te the gquestiom of how old is the
bruise. But it certainly does tell you how severe the injury

was, and how that hemorrhage looks may help you in asseassing
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where on the healing continuum it might be.

o Okay. Dr. Benjamin used terminology -- the
terminology of acute versus chronic.

A Um-hur .

] What do -- ler's start with acute. What does that
m=an to you?

A Whern I describe an injury as acute, it means that
it's appearance suggests that it has happened within a short
encugh pericd of time before death that there is no evidence
that the body has been able to amount a healing response.,
That's what I -- that's how I will use the term acute when I!
describing injuries.

Q S0 acute to you means short?

Short, recent --

In terms of rime of death? Close to time of death?

Okay. &And then, what does chronic mean?

A
Q
A Felative to the time of dearh, yes.
Q
F:

Chronic means that there ig now -- there are now
findings that suggest this lhjury has been there long encugh
that the body has had a chance to begin te try to heal the
damage,

o Okay. Does hemorrhage in the subcutanecus tissue
suggest that a bruise is acute, or is it one of the factors
that would suggest that?

A Ho. Just in and of itself, the presence of
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subcutaneous hemorrhage doesn't tell me acute versus chronic.
It's how that subcutaneosus hemorrhbage would look.

2 Ckay. Well let me ask you this. HWhat specifically
did you review as part of the process in reviewing this case?

A Okay. The autopsy report prepared by Dr. Benjamin.
The toxicoleogy report that was part of that. The Clark County
Coreoner's Ufficer investigative report., & Las Vegas
Metropolitan Police Department investigative report.
Transcripbts of prior testimony. The photographs of both the
victim ard the suspect, and the scene of death.

Q Okay. Transcripts of testimony?

A Yeas .

o Whoae?

F:A Parden me?

Lol Whose testimony?

A I read transcripts of Br. Benjamin's restimony, eof
Mzr. C'Keefe's prior testimony. ©Of @ -- ph, I can't remember
her name off the top of my head. Ancther physician who was
testifying, I believe relating to the toxicclogy findings,

9] Okay. Did you ever review the testimony of a pelice
cfficer by the name of Christopher Hutcherson?

A No,

Q Did you ever review the testimony of an individual by
the name of Cheryl Morris?

A Na.
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Q Ckay. Who provided those materials to you?
A Ms. Falm,
Q The photos that you actually examined, were they
photog that wers taken by the actual coroner's office?
A I believe 50, Yes.
Q Let me ask you this. Did they have an identification

tag on them?
A Yas.
ME. LALLI: If I could approach the witness, Your
Henor.
THE COURT: Yes,

BY MR. LALLI:

o S0 Docter, if I showed you State’s Exhibit number 81
tor example --

A Thm=- b .

Q -- there appeare to be an identification tag at the

bottom of it?
A Tas.
Q ¥ou viewed photos bearing that rag?

A Yes.,

Q Okay., Thank you. So you viewed the photos, as well

as Dr. Benjamin's report, and those other items that you've

dagevined?
A Yes.
Q If Dr. Benjamin described the injury to the front
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1] Victoria Whitmarsh's head as acute, weould you agree with that?
2 h If she characterized it as acute, yes.

3 Q gkay., 1If she described the injury to the back of

4 | Victoriats head as acute, would you agree with that?

5 A Again, that characterization would be correct, yes.
] Q Okay. In the middle of the back, there was bruising

7 | that she described as acute, would you agree with that?

8 A Again, that would be consistent with what I saw.
91| Yes.
19 8] Ckay. On the right side of the back, she described

11 | bruising as acute, would you agres with that?
12 A I believe there were two injuries there, one which
13 | had the descripticon in the autopsy report ag having some green

14 | color to it.

1s Q I'm not talking abouk that one,

16 A Oh, okay. There was one below --

17 o I'm talking about the other ona.

18 A -- that, which was described as red-purple in the

19 | ceport. And if she characterized that as acute, yes.

20 o And above the lefr and right buttocks, she described
21 | a bruise as acute. Would you agree with that?

22 A I'm going to have -- if she characterized them as

23 | that, that would be probably consistent., I just can't quite
24 | remember those two individual injuries.

25 Q Let me show yvou a photo of it.
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ME. LALLI: May f approach the witness, Your Honor?
THE COURT: Yeas,
BY MrR. LALLI:
Q Doctor, she was referring to the bruising just above

the buttoacks.

A okay .

4] If she categorized those as acute, would you agree
wich that?

A It would be conzistent with that, yes.

0 Okay. And your meaning of acute, like Dr.
Benjamin's, means closer to tfime of death?

A Cloger, yes.

G If she described that as minutes or hours, would you
agree with that?

A I would not guibble with that, no.

L8| S0 you would agree with it?

A Yes,

Q All right. ¥You testified about leocaticon of bruising
for aomeone who suffers, for instance, from aleghalism. Do you

remenber those gquestions?

A Tes.
] o -~
A There were a series of guestions sabout injuries, and

whether alccholice could experience injuries in certain

locations, yes.
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Q 2nd I take it you have performed autopsies on folks
who were chronig alcoholics?
A Yes.
a} And T would imagine it is your opinion that it would

not be uncommon for thoge people to have bruising on, for
example, the front of their legs, their knees, their shins,
true?

A That's a fairly common finding, yes.

Q And that's from being s¢o intoxicated that you run
inte things, and suffer bruising?

A It could be that you are intoxigcated and stumbling,
or unaware of your envirconment and running inte things, yes.

2 Okay. Would you say that an injury or & bruise in
the back of the head is one of those types of injuries?

. Hot a more common type of injury, no.

0 So that is inconsistent with being a bruise as a
result of being an algoholic, and stumbling over something?

A No, I wouldn't say it's inconsistent. It's not a
COMmo -- & more common locakblon.

o Unusual?

A Can alcoholics fall down and hit the backs of their
head? Certainly.

Q Ckay. Would you say it would be unusual to attribute
that injury to someone having stumbled ovexr an object as a

result of being intoxicatedy
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What about injuries to the back, bruising in the
that something that you would --

Again --

-- normally see on an alecholic?

F- Again, lees common.

o] Ckay. What about injuries to the back of the
shoulder?

Again, lesss common.

Injuries to the back of the arme?
Possible, buk less common.
Injuries to the buttocka?

Again, passible, but less common.

o Lesg common. And you could only really tell us akout
probabilities unless you actually see the injury ltself, right?
Or compion or less common -

A Well actually, see the person sustaining the injury.

G Right. Thank you. BAnd you would agres that cnee
someone is dead, their body deoesn't bruise anymore?

A It‘as very hard to infliet a postmortem bruise. You
can do it, but they generally tend to be smaller and less
apparent, and take 'a lot more force ko lead to bruising. So
it's not impossible, but it's uncommen.

Q Vary unlikely?

- Uncommon .
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& And did I understand you to say that blood pressure
was a factor in whether a person couwld brulse?

A It certainly is a factor in that if their blood is
under pressurs, it will be pushed out into the ciasues more
readily than if there is no blood preésure.

Q Let me ask you this gquestion. If somechne were to --
do you have a vein right under your chin here that is often
checked to see if there is a pulse?

A That would be an artery that you're checking. But
yes5, the --

c Artery?

A -- carcotid artery.

Q Thank you. But it's not uncommen for somebody to
fesl here for an artery to see If there is a pulse?

A That's one place to look.

0 And iz that pulse that they're feeling bleocd
pressure?

A Yes.

Q Okay. Bo if somecne were to reach down and touch a
peraon ©o ascertain whether they're alive or dead, and they
feel this artery and there's absclutely nothing there, do you
think it's unlikely that that person would be able to bruise at
that point?

A Much less likely.

o Okay. You can't say impossible, but certainly you
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1| wouldn't expect for someone o suffer a bruise when they're in
2| that condition?

3 A If a person is pulse-less without blood pressure, it
4 | would be less -- very unlikely that they would suffer a bruige,
5 Q Okay. You talked azbout Ms. Whitmarsh's cirrhotic

& | 1iver?

7 A Uil - v .

8 v And I guess you would agree with br. Benjamin that it
g | affects the bruising on the body?

1o A Yac.

2 bt o] Would you also agree with Dr. Benjamin if she said
12 | that a ecirrhotic liver does not in and of itself cause

13 | bruising?

14 A Ho. You --

15 o Sq if I have a cirrhotic --

16 A Okay.

17 o} -— liver, I'm just not going to start bruising, am I7
18 . No. You're not spontanecusly going to start bleeding

19 | into your tissues.

20 Q Ckay.
21 A No.
22 L8] If someone suffers a2 bruize, if's a result prchably

231 | of gsome sort of blunt force trauma?
24 A Yas, some sort of forece applied te the body.

25 {9 And if a perscn is cirrhotic, we're going to see that
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better perhaps than in somecns wha's not, would you agree with
that?

A Hot gpecifically as asked, but I think I know what
you're trying ke ask. And if you want me to explain, T will.

Q Well, please do.

F: Ckay.
Q Help me out.
A Whether you see a bruise or not is a factor of a

ruber of different things, how wmuch force was (indiscernible),
how deep the injury is, et cetera. A person who is cirrhotic
though will tend to bruise more easily, and an ar=a of damage
may be more apparent or significant looking than in &
nen-cirrhotic.

a] Ckay. 5o when we look at the photographs of
Victoria's bedy at autopsy, and we see bruising throughout her
body --

A Um-hum.

(6] -- would you agree that each one of those bruises
Tepresents some form of blunt force trauma, or force upon her
body?

F Yes,

G Okay. Would you agree with Dr. Benjamin that the
condicion of Victoria's liver is not what kRilled her, or not
what caused her dearh?

A No. It was a factor, but it was certainly not the
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1| cause of death.
2 o She didn't die as a result of cirrhosais?
3 A Ko
] &) Would you agree with Dr. Benjamin that she died as a

5 | result of the stab wound?

& A Yag.

7 Q And more particularly, exsanguination?

e B A combinatien and external bleeding.

9 Q Dkay .

10 A Exsanguination would mean external bleeding.

11 o All right. You would agree she bled out, which was

1Z | the cause of --

13 .| 5he -- the mechanism of her death was hemorrhage and
14 | shock.
15 Q Dr. Beniamin found that there were no major blood

16 | vessels that were severed. And you would agree that that being
17 | the case, her death would not have been instantaneous?

18 A That is correct.

13 Q She was probably consciocus before the stab wound, and

20 | probably conscicus for a time after it?

21 A Yes.
v Q All right. 8o if there was a woman who was in the
21 | downstairs apartment that said over the ¢ourse of ten -- five

24 | or ten minutes, she heard crying, which aventually weat into

25 | moaning, and then she did not hear anvthing, would thar be cne

ROUGH DRAFT TRANSCRIPT

01833




158

accurate account ¢f how leng it teock for Victoria Whitmarsh to
dig?

A Yog, it might be.

&) Qkay. That'e certainly congistent with this type of
an injury?

¥ Yes.

Q All right. I think you were asked to lock at an
injury on a hand; ls that correct?

F:y The right hand, eor the left hand?

Q Well --

There were two sete of hands injuries.
I'll show it to you, begause I'm not good at that.
MR, LALIY: May I approach, Your Honor?
THE CCURT: Yes=.
BY MR. LALLI:

o} This hand.

A Okay .

9] 211 right, let me publish it sc the jury can see it.
And Doctor, I think yvou described that as a healing injury?

A I see features in there which makes me think this has
been there for a bit of -- a litele while, not -- that the beody
is trying to heal it.

g Okay. Can you tell us how long?

A Frobably at least a day. Because of, agaln, the fact

that you have that heefing (phonetic) up at the edges of the
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wound, and the drying of the base. At least a day. Could it

be older?

e

haven't seen before.

BY MR. LALLI:

Q

what is5 that, &17?

R

e

A

contusion,

Q

A

the skin has been scraped and disrupted to some degree, fairly
irreqularly, more Lo the center and right, maybe more

confluently in the injury on the left side.

Q

carpet burn?

A

Q
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Yes.

Mow I'm going to show you something you probably

MR, LALLI: May I approach?

THE COURT: Yes.

Or perhaps you have. 3tate's proposed Exhibit --
Um-hum.

What sort of an injury is that?

This appears te¢ be both & combination of abrasion and

Okay. What do you mean by abrasion?

Abraslcon means that you can ses that the surface of

Okay. Would -- have you ever heard the terminology a

Yes,

Or rug burn? Is that injury comsistent with a rug

Yes .

Qkay, Did it appear fresh to you?
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A Belatively fresh, yes.

o Okay. Now Ms. Palm asked you some guasticns aboutg
whether suicide was possible in this case.

A Yes,

Q Do you recall those?

2 I do.

o] And you acknowledged that for a medical examiner to
make an cpinion about -- well, lec me back up. Suicide would
be a2 manner of death wversus a cause of death?

A Yes.

Q and sulcide means, death inflicted by self?

A A self -- an intenticnally -- gelf intentionally
infliected injury., ves,.

Q Okay. And for medical examiners such as yourself,
you need to lock beyond the brdy to make that sort of a
determination in some cases?

A Certainly.

Q 8c if for example you were to receive a decedent in

your autopsy lab with a gunshot wound to the chest, and you
knew nothing else aboutr it.

A Um-hum.

Q Let's assume it was a close-range shot, esither a
contact wound or a4 close-vange gunshot wound, that could be
homicide, it could be suicide?

A It could be, certainly.
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Q And you would want toc know things cutside of the body
to make that determination?

A Yaeg,. We'd have to put that injury in some sort of
context to understand whac happened.

4] If ~- in my =xample, the gunshot wound to the chest,
if investigators had told you, we found a suicide note at the
scene, and a handgun about a foot away from the decedent, would
have any problem calling that a suicide?

A Neo.

2 Totally consistent with that?

A Carcainly.

o Would weu in fact call that factual scenarioc a
suicide?

A Yeaa.

Q OQkay. &And if you had that same sceharic, the pame
facks of a decedent with a gunshot weound to the chest, and
investigators told you that, we have an individual who wWas
arprehended at the scene who admitted to us that he had killed
that person, okay, would you have any problem calling that case
a homicide?

A Probably not, on the facts presentead.

Q All right. Sec you need to leok curside?

A of courase,

Q Would a motive by suspect to kill the decedent he one

of those factors you would lock at in assessing whether
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1 | eomething were suicide or homicida?
2 A Yes.
a o] If there was a motive ta kKill, would chat make a
4 | death more likely & homicide? If somecne -- if the suspect, or

5 | somesne had a motive to kill that perscn, and was in proximity
& | of that person when they were found deceased, does that make it

7| sound more like a hemicide®

B A In the abeence of any other evidence, rcertainliy.
9 L%} Yes, yes. Okay.

10 A In the absence of other evidence, certainly.

i1 Q Abszolutely. ©Okay. BSo for lnstance, if the

12 | defendant, Mr. O'Keefa, had said thst he, wanted to kill the
13 | bitch, referring to Victoria Whitmarsh, would that help you
14 | rule out homicide?

15 A Rule it sut? HNo.

1K O Would that make a suicide less likely 1if you knew

17 | that and nothing else?

1R h That fact alone, with no cther avidence?
1g ] Yes.
20 A Then you would begin to think, well, possibly

21 | homicide here.

22 R Ckay. Less llkely suicide?
23 A Yea., In the absence ¢f any cther evidence.
24 o) Ckay. But you weren't provided —- in coming te Court

25 | today, you weren't provided with any witness statements where
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witnesses actually indicated that the defendant szid thoss
things?

A Mo, I don't recall that.

Q Okay. If immediately after Victoria's bhody was
discovered, the defendant said, T didn't mean to hurt you, does

that make this look less like a suicide, and more like a

homicide?
& It raises that possibility, certainly.
0o Doeg it make it look more like homicide, and less

like suicida?

A Again, in the absence of other evidence, certainly.

Q Okay. And if the defendant said, let's go do the ten
years, an obvious reference to doing --

ME. PALM: CObjectlon, Your Honor. Can we approach?

THE COURT: Yes.

{DEf-record bench conference}

THE COURT: We need to take a mid-afternoon break.
Doctor, I'1ll give you a ghort break, because I know you have
traveled (indiscernible}.

THE WITHESS: I'm here until late.

THE COURT: ©h, okay. All right, good. Ladies and
gentlemsrn, during this recess, it iz your duty not to converse
among yourselves, or with anyone e&lss on any subject connected
with this caze. ©Or to read, watch gor listen to any report of

or commentary on the trial by any persen connected with the
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trial, or by any medium of information, including without
limitation, newspaper, television, radio, or the internet. You
are not to form or express an cpinion on any subject connected
with this case until this matter is submitted to you,

We'll see you back in approximately ten minutes.

{Cutside the presence of the jury)

THE COURT: We're outside the presence of the jury
panel. Actually Doctor, you can take your break as well. If
you're going to use the facilities, we just ask you fo go one
flocr up, one floor down, beciuse the jury's using the restroom
o this floor.

THE WITHESS: Okay. I'm ckay.

THE QOURT: There's an antercom here. If you just
want to sit there, that's fine. Like I said, if you need to
use the restroom, one floor up, or one flocor down.

THE WITNESS: Thanks,

THE COURT: How let's deal with that igsue. Okay.
You had an cobjection Ms. Palm? Let's --

MS. PALM: May objection is my concern was he was
going to say, it's an obvious reference to & sentence for
murder, or something like that. And since fhe jury's net
allowed to consider sentencing, and they're -- you know,
they're not going to be told about the various sentences for
different crimes, that would be my ahjection, And It's

irrelevant and inappropriate.
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MR. LALLT: Well I wasn't going to do that. What

was going to say is it's just a reference to going to prisom.

THE COURT: Why don't you rephraoe your question,
just a reference to going tc prison.

MR. LALLI: That's what I intended to ask.

THE COURT: Okay.

MR. LALLI: 8o --

THE COURT: But I think you asked, ten years. I
think you mentioned the word --

MS. FALM: Well, (indiscerpnible} --

MR. LALILTI: That's -- well the evidence is going to

be that he said, let's go do the ten years. That's what the
defendant said,

MS5. SRAHARM: It's right here. 1It's right here. I
Hutcherson.

THE CQURET: Well T think at thio point, let's hear

that from the officer referring to the defendant's statement.

But I think for the doctor, lindiscernible] to say that you
know, the defendant referenced going to priscon.

MR. LALLI: BSo you'd like me Lo ask --

MS. PALM: Well I --

MR. LATST: -- in terms of -- in —-

THE COURT: Well let's -- {indiscernible) --

Mo, PALM: I would object t¢ that too, bercause our

take on that statement is that he was trying bto say that he
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wanted ten more years with her, and the officer misunderstood
it. So it's net a reference to prison.

MS. GRAHAM: Right.

MS., PALM: 5¢ I think that that -- what it's a
referance to is a fact determinaricn for the jury to mzke, and
it's inappropriate to be saying it's an obvious reference ta
prison time.

THE COURT: Do you have the exact statement there,
Mr. Lallji?

MS. GRAHAM: T do, Judge. It's 3 nota,

MR, LALLI: Well I --

M5. PALM: If he just said -- if he said, let's go do
the ren years, does that make a -

MR. LALLI: Yeazh.

MS. PALM: -~ difference to you?

MRE. LAILIT: Let's go do che ten years.

THE COURT: S¢ Ms. Palm, you're saying that means,
let's stay together for ten years?

MS5. PAIM: Well, we believe that the officer misheard

him.

Ms. GRARHAM: TIt's --

MS. PALM: &And he wasn't referring to prison time at
all. But the fact that it's ten years -- let's go do the ten

years ls for the jury to determine what that means, if they

balieve it. For Mr. Lalli to characterize it ag his opinion on
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that evidence, and that's improper, and it's improper to base
the question on Mr. Lalli's cpinien.

THE COURT: If that statement's --

MR. TALLI: Ikt goes to weight, Your Honeor --

THE COURT: Okay.

ME. LALLI: -- not to admissibility.

THE COURT: I'm just about ko agres with you to a
certain aextent.

MR. LALLI: Ckay.

THE COURT: If that statement is attributed o the

defendant, you can confront that -- I mean, you can -- the
doctor can -- you can use that statement to question the
doctor. But don't vefer to it -- I mean, you're not going Lo

give your interpretation of what that means.

MR, LALLI: That's fine.

THE COURT: Okay? All right?

MS. PALM: Thank you.

MR, LALTIT: Thank wou, Your Honor.

THE COURT: Apparently the doctor's going can here
unkil 8:00 o'eclork at night, so {indiscernible)].

MR, LALLI: ©h, good.

THE COURT: BSo --

{Court recesssed at 3:10 p.m. until 3:28 p.m.)

{In the presence of the jury!}

THE MARSHAL: You may be seated, ladies and
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gentlemen.

{Pause in proceedings)

THE MARSHAL: Oh. You can go ahead and have a s=at,
Poctor.

{Pause in proceedings)

THE MARSHAL: Please remain seated and come to order.
Department 17 of the 8th Judicial District is again in session.
The Honorable Judge Michael Villani presiding. Let's make sure
that cur cell phones are turned off, please.

THE COURT: Doctor, do you understand you're still
undar oath?

THE WITHESS: Yes.

THE COURT: All right. Go ahead, Mr. Lalli.

MR. LALLI: Thank you.

BY MR. LALLI:

9] Doctor, I think we were talking about categorizing
killings in terms of manner in cdeath {silc}), and then the real
need to lock to factors external of the body when making those
calls.

F.g That's what I recall.

L»] gkay. And we had talked about informsrtion that would
be helpful in making that decision, such a8 a suicide note in
the case of a suicide, versus evidence of motive to kill in the
case of a homiclde, correct?

A Again, that's what I recall.
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g And T think we were talking about, for inatance, if
the slayer had indicated, or said the words, I want to kill the

bitch, that makes a case lock more like a hamicide?

A In and of itself, yes.

And if immedistely after the killing, the

Q Okay.

Suspect were to say, I didn't mean to hurt you, that makes it

look more like a homicide, less like a suicide?

A Again --

(0} In and of icself?

A In and of itself, vyes.

Q Okay. And if a suspect were to say in that same

time, I didn't mean tc hurt you, let's go do the ten yeaxs,

that makes it lock more like homicide, less like suicide?
A With the implication meaning, let's do the ten years,

and that I will be punished for deoing chis?

Q Yes.

A Yes.

Lat me ask you this. What about 1f you --

Q

Okay.

Any of the inforwmation that we just talked

well gtrike that.
about, any of those facts making thie look more like homicids,
were any of those things provided to you by Ms. Falm?

A The infermation about the, I didn't mean to hurt you,
I believe I remember seeing in the Las Vegas Police Departwment

The ten years, I do not recall geeing that statement.

report.

The, ¥ want to kill the bitech, I do not remewmber seeing.
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Q Okay. What about prior aggression by the slaver
against the deceased? Is that something that would factor into
your determination of whether this was a suloide versus a
homicide, or an accidental death?

B Certainly.

9] Prior aggression by the slayer against the decedent,
does that weigh more heawily in favor of homicide?

A It certainly would suggeat the possikility, yes.

Q Okay. What about putting all these things together
that we've discussed?

A In and of themselves, with no other evidence,
certainly they would point towards homiclde,

Lo What about -- I'm talking aggregately, putting them
all together?

A That's what I mean.

4] Clay.

y-% In and of themselves without any other evidence, all
of the things we've talked about would point to homicide.

Q tlow I want to talk about what I think you referred to
a5 hegitaticn marks?

A A hesivation -- possible hesitation wound, yes.

Q Ckay. Now I'm going to show you what's already been
admictted as 102. And hopefully I will be able to zoom in, and
yvou'll be sble to get a pretty sharp image of that. Ckay. Now

you'ye looking at your monitor?
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A Yes,
ME. LALLI: Your Henor, @an I just approach this
{indiscernible)?
THE COURT: Sure.
MR. LALLI: Or is it ckay if I agk the doctor to --
THE COURT: Yeah.
ME. LALLI: -- come down?
THE COURT: Doctor, can you go down to the --
THE WITNESS: Sure.
THE COURT: -- bigger screen there? It might bs
clearer for you.
BY MRE. LALLT:
Q Can you indicate for uz, Doctor -- just be mindful of
the folks down here, where is the hesitation -- did you call it

a2 hegitation wound or a mark, or what did you call it?

A What I described, it's not very well shown in this
blow-up, there are better picturses. But this is the main stab
wound, And then below it is a reoughly triangular sghaped

superficial puncture wound of the skin.

Q Okay. The mark -- the dark mark that we're seeing on
the lefc?
. That?

8 That ‘s nothing, right? Well it's scmething, but
it'es --

A Tr's something, but I den't think it's a puncture
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1 A AL all, right.
2 Q Ckay, and you're sure that you couldn't wiatch Ganeral
1 | Hospital that night?
4 A Correct.
5 (8] Okay. And again vou didn't call s1i1?
& A Hope .
7 Q S0 you don't know what time 911 was --
8 A Neo.
9 Q -- called? So --
10 A Hope .
11 Q -~ you don't know how long it would have taken the
12 | police to respond once they received that call?
13 A That's correct.
11 Q Okay.
15 MS. GRAHAM: Court's indulgence. Pass the witness.
15 THE COURT: Any recrposs?
17 MS. PALM: Just briefly.
18 RECROSS-EXAMINATION
19 | BY MS. PAIM:
20 ] Ma'am, you started cub, I guess, thinking that was
21 ] like a half an hour that the thumping was going on before
22 | Charlea woke up and now the DA just got you to agree it was
23 | ovar an hour --
24 A Because - -
25 ¥ -- but you just don't really remember, do you?
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A

betwaen that, I paid maybe 25 minutes to 10 minutesz after the

@

sequence
A

Q

A
Q
went up
A

Q
A

Q

A

Q

minutes,

A

Life to Live, and what time exactly that my tusband woke up in

ELOTY Was on.

thing he went upstairs.

de the broom and then go upstairs.

I -- I wae just going Co say that.
Yeah.
I don't remember. I koow --
Yeah, 1t was a long time ago.

-- it had vo along for a whole hour because of Cne

Okay, and -- and you really don't remember today the

of anything?

Not the time.
Dkay.
But I remember the sequence of what happened.

Ckay, and if you previously testified that Charles

10 to 15 minutes after he woke up --

1'd --

-- does that sound about right?

Ha, as soon as he got up and hit the broom on the

Dkay; if ""

Eo T don't know if it tock him ten or 15 minutes Lo

Ckay, but if you testified before it was 10 to 15

does that sound accurate?

Okay.
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Doesn't pound wrong, does it?
Mope.
Ckay.
It could have been any time frame?

Okay, and you never heard arguing or nothing just

No arguing.
-- stomping around, bamming cr whatever you --
Just the crying and the thumping.
Ckay.

And the moaning.

ME. PAIM: Nothing further. Thank you ma'am,

14

21

22

43

THE WITNESS: You're welcoms.

THE QOURT: Any questions from any of our jurgra? We

have no quastions. Thank you Ms, Toliver for your testimony,

¥ou are excused.

THE WITHNESS: Thank you.

THE COURT: Ladies and gentlemen we'll take ocut lunch
break at this time, we'll come back at 1:1%.
During this recess it is your duty not to converse
among yourselves, or with anyone else on any subject connected
with this case or to read, watch or listen to any report of or

commentary on the trial by any person connected with trial, or

any medium of informaticn, including without limitation

radio or the internet. You're pot to

newspaper, television,
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form or express an opinion on any subject connected with this
cage until the matter is submitfed to you. We'll see you back
art 1:15.

MR. LALLI: Your Honor? Could we just
(indiscernible) real quickly?

THE COURT: All right.

{CEf-record bench conference)
{Court recessed at 12:12 p.m. until 1:17 p.m.}
(Qutside the presence of the jury)

THE COURT: Michells?

THE COURT RECORDER: I am.

THE COURT: Michelle Rameey?

THE COURT RECORDER: Yes. All set.

THE COURT: All right, Mr. Lalli?

MR. LALLT: Your Hopnor, we -- over the lunch break we
were able to show for the Court, I guess, a disputed portion of
a video of the defendant's interview.

It's our contention that we ought to be allowsd to
show the video from the point in time that detectives enter the
interrogation room, until they leave. 2And Ms. Palm is now
indicating that the very beginning porticn of that video ought
to be released.

First of all, it's out position the statement is not
barred by any Miranda viclation, or the Fifth Amendment. Ae

the Court saw from that video when the police entered the first

ROUGH DRAFT TRANSCRIPT
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thing that happens ia the detective gives him some kandages for
his finger, and he immediately starts making statements, did
you da this, did you do that, did you do the other thing,

Later on he beging ko make comments about whether he
will receive a fair trial, things of that nature. And we
believe it's relevant to the issue of consciousness of quile.

Over the lunch hour I was able to do some research on
the issue and I'd like te bring to the courts attention Flerez
Yersus Btate (phonetic), which ia sighted at 121 Nevada, 708,
It ia a 2005 case from the Nevada supreme Court, and their was
an issue lnvolving conscicusness of guilt based upon a
Gefendants affect in that case as well.

And what our supreme Court said was, "Evidence
regarding Florez' lack of remorse was prohibitive to her
conscience of guilt." That's what our Supreme Court said. And
in -- in that case the homicide detective was allowed to
testify regarding her affect, how she reacrted, her emctional
responses during the course of that interview., And it was over
ebjection. BAnd the -- the trial judge thought it was relevant
ko coneciousness of quilt.

On rewiew our Supreme Court agreed. So certainly the
evidence is relevant, our Supreme Court says so, we cught £o he
allowed te admit it and -- I think it ought to come in.

THE COURT: &All righe, Ma. Palm.

MS. PALM: Y¥Your Honmor, Mr. O'Keefe was not Mirandized
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during that porticn of the interaction with detectives, he was
in custody, they were having a type of interaction that was
likely illicit statements from.

It starts off at the part that they want te intraduce
with the detective asking guestion, she was ztill unconscious,
wasn't she. That's part of an interrcgation, it was non-
Mirandized and I'm objecting to anything before the Miranda at
this point if they're not going to agree to start where I would
like it to start.

THE COURT: My, Lalli, didn't the detectives say,
"She was unconscious, wasn't she?" U0id he ask that question?

ME. LALLI: MNot at the beginning of the interview,
ne. That is later on. He does ask that, and the defendant
looks at him and doesn't say anything. #&nd then the resume to
a discussion abeout hiz hand and the bandages,

And -- and that is5 the only time that a detective
asks a question, the defendant domsn't answer it, and then just
like he did at the beginning of the interview, the defendant
atarts controlling the interview again.

He starts talking about he wants the investigation to
go right, he doesn't think he's going to get a fair trial this
time, all of those things, just like in Florez, are probative
te Lis consciousness of guilt.

That sort of conduct is inconsistent with somecne who

just lost somebody that they loved.
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THE COURT: May I see the case? Do you have the
section highlighted?

ME. LALLI: Yes, I do.

M5. FALM: aAnd I didn't hear if Florez was un-
mirandized statements during an interrocgation.

ME. LALLI: Well, there are two ways --

MS. PALM: Because ['mnot -- my -- my -- it is two
separakte issues, and I thiok -- I'm not saying that you could
not say relevant things during an un-Mirandized interrcgation,
they -- most pecple -- people most certainly do do that.
However, they're not admissible because they're unwarned.

THE COURT: ©On Florez there's no Miranda issue, it's
net mentioned ohne way or the other so that's not really in —-
in play or in Florez. Surprisingly, the witnesses or
detectives were allowed to testify that the defendant did not
attend the victim''s funeral. and that was allowed in.

ME. LALLT:; The victim in that case was the

defendant's child.

THE CQURT: Okay. That's a little different, but you

would think --

MR. LALLI: Right, you could see how 1t couid ba
relevank in that -- in that case, But I guess the point of
this, conscicusness of guilc is certainly -- there ars many
iterations of it, and certainly a person‘s emotional response

ig one of them.
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M3. PALM: And I absolutely agree with that except
for when it's an unwarranted interrogation it's completely
different.

THE COURT: T think we have the issue of -- what was
it -- there was a possible guestion in there and there's some
evidence that the defendant was intoxicated, and so I'm going
to re preclude testimony.

MS. PALM: Thank you Your Bonor.

THE COURT: All right.

MR. LALLI: £So then the only part that's admiazible
ig cnce Miranda begins on?

THE COURT: Well, at one point he somewhat asks a
gquestion, "was she unconscious,® and I den't recall after that
question if there was further guestions by the detective, I
don't recall on the dise.

MR. LALLI: There aren't, but I guess the -- the --
if -- if -- if the Court is excluding statement because of a
Miranda viclaticn now they can't get in parts that occurred
before Miranda, we start at Miranda and go from there.

MES, PALM: And T think that's as it should bhe then.

THE COURT: All right, sg if the door's open then
it's -- sveryone's going to walk through it, ckay?

MS. PALM: Thank you, ¥Your Honor.

ME. LAITI: Here you go judgs.

THE COQURT: I think I coined that phrase now. 8o

ROUGH DRAFT TRANSCRIPT

Np1857




10

11

12

13

14

15

16

17

18

19

i

21

22

23

24

25

120

just don't open the door.

MS. PALM: 8¢, and --

THE CQURT: Anything else?

M5. PAIM: No, just so the Court knows ocur -- our
schedule, it's my understanding were going te do Cookie
Teliver, the State's witness, and then I'm going to call Dr.
Grey out of order bercause he's here from Utah.

THE COURT: All right. All right, let's bring the
jury in and have Cookie Toliver.

THE MARSHAT.: All righty, Coockie.

(In the presence of the Jjury)

THE MARSHAL: OQfficers and members of the Court,
Department 17 jurors. You may be seated ladies and gentlemen.
Let's make sure our call phones are turned off please.

THE COURYT: All right, the Statefs next witrieas 1s
Charles Toliver.

M3. GRAHAM: Charles Copkie Toliver, State calls
Charles Ceookie Toliver,

THE MARSHAL: And Mr, Teliver, if you'll remain
standing and please ralse your right hand and face the Clerk.

CHARLES TOLIVER, STATE'S WITNESS, SWORN

THE MARSHAL: Just have a seat. 5lide up to the mic.
Mr. Toliver, if you'll please state your name and spell it for
the record.

THE WITHNESS: Charles Elwood Toliver, T-O-L-I-¥-E-R.
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DIRECT EXAMINATICON
BY MS. GRABAM:

o Good morning Mr. Toliver -- afterncon Mr. Toliver.
Do you have a nickname?

¥y Cookkie.

Q Cookie. Mr. Toliver, did you live at 5001 El Parque
an Novesber 5th, 20087

A Yes,

Q And how long did you live there prior ta November
Sth, zZopaz

¥ About 12 or 13 years.

Q Who did you live with?

. My wife, Lea {(phonstic}, Joyce Toliver.

a Joyce Toliver., Bnd I'm showing you what's been
marked as States Exhibit 2. Does that leok like the exterisr
of your apartment?

A Yes ma'am.

Q Can you point on the screen what apartment you lived
in?

A Where the {indiscernible) deor's at,

4] Okay, can you circle it? Touch the screen and circle
thar. Okay, there you go. And what aparcment number was that?

A 29

Q And did you know most of your neighbors having lived

there that many years?
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A Yes.

Q Did you know who lived in the apartment above you?

A Hot perscnally.

Q Okay, had you seen him arcund?

A Yes, from me doing my techanic work in the parking
let. Yeah.

g Okay, do you see the person that lived above you in
the courtroom coday?

A Yas.

Q Can you point te him an describe something thatr he's
wearing?

F- The -- the blus shir,t, tie.
M5. GRAHAM: Record reflect identity of defendant?
THE 0URT: Yes, it will.
Ms. GRAHAM: Thanok you,
BY MS. GRAHEM:
o S0 you indicated that you didn't perscnally know the
defendant?
A o, I didn't.
Q Ckay, but you had geen him around?
A Yes, spoke to him. He speaks to me when I be -- when

he come up. I'd be in the back working, he'd --

Q Ckay.
¥-3 -- ¢ome up and I would speak, he speak.
3] Ckay, now explain to me, there's -- there's a back
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side of that apartment?

= 0 o 0O p

o
.

Yes,

And can you explain the -- the —-

The back part?

Thea back part.

It's a parking lot, where we park out wvehicles.
Ckay.

The owner had givem me a place to work back there

doing my —-

Q
R
Q
A
Q
A

Q

Ckay.

<= little mechaniec because I do mobile mechanic.
So you're a mechanic?

Yes.

Okay, and you had suthorization to work on-site?
Yes,

Sa, you were out there most days?

Yes.

Ckay.

In and ocut.

In and out. DHd you have a balcony on the back --

8 porch on the back of your apartment?

a

Q@
.S
¢

Mo, because ] was just downstairs, no balcony,
Okay. Did the apartment above have a baloony?
Yes.

Okay, and during the time that you lived there did
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you ever observe the defendant out on his balcgony?

A Nope .

o Okay. 5o other than just casual cross paths you had
no contackt with the defendant?

A HNo contact, just hello Cockie, you know, that's it.

Q And he knew your name?

-1 Yes.

2 Dkay.

;-3 Everybody in the apartment did.

Q Okay. All right. Did you know if anybody lived with

the defendant in that apartment?

2 I don't knew if -- she lived there but I knew she wag
there.

C Ckay.

A The lady.-

Q Ckay, so you regall a lady being therea?

b Yes.

o] But 4You wers unsure if she lived there?

A When they be coming up I see them together.

2 Okay, can you describe that woman?

-} Really, it's keen a minute. You know --

8] Can you describe --

A Short, little, small lady,

Okay. Did you gee him with more than one weman?

Just that one.

&
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o Ckay, and do vou know what ethnic background she --

B Huh?

Q Do you know her ethnic hackground, did you -- did you
obgerve what -- what race she was?

A Ehe was like a Chinese, Korean, Chinese or something,
I don't ¥mow. I don't {indiscernible).

Q Ckay. So you never had the epportunity to interact
with him socialiy?

A If you speaking of wvisiting, no. No -- me
thing. HNo.

Q Ckay. 2and you never cbserved the defendant and this
woman together prior te this day?

A Juat when they be coming heme, you know,

o Okay.

. If they come through the parking lot, ic'd be like I
say, I'd be back there working., I speaks to evervbody and
everybody speaks to me. Yaah.

Q Okay. Do you recall ever sesing the defendant
drinking alcohol?

A No.

Q Ckay. T want to draw your aktention to the night of
November 5th 2008; do you remember that night?

A Yes.

Q Were you at home that evening?

A Yes, wvery Cired.
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Q Ckay. Were you home around $:900 p.m.?

¥ ¥es, I was.

5] Angd --

A I was asleep.

Q You were =leeping?

A I just -- just fell off to sleep.

Q Okay, and where were you sleeping at the time?
>} Above their bedroom -- I mean below their bedroom.
8] Okay, were you --

A Inmy -- in --

o -— in your apartmenk?

A 1 was in my apsrtment, in my bedroom.

Q Okay. I'm going to show yvou what's been marked as
State's Exhibit 1. Do you recognize the layout of that
particular apartment Cookie?

A Not really.

o Does that appear to be the smame layout as your
apartment?

A On. Yes. OCkay.

¥} Boint to the screen and show me where your bedroom
that you were sleeping in was that -- that night.

B Right above this bedroom.

a] Ckay, can you point Lo the screen and show me?

A Yeah,

o Yeah. Ckay —-
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A Uh-huh,

o -~ 80 your -- would it be fair to say that's your
master bedroom --

A Yes.

o -- and you —-

B Ok, yeah,

Q -« were 3leeping in the master —-

& In the master bathroom -- it's a master bedroom and
it's -- right oext to it is arother bedroom, just a place where

I kept my tools and cther clothes, you know.

Q2

Ckay, and I think you indicated that you were aware

that the apartment above had the same layout?

A

LR S s B - B

Yes, it's the zame.

Ckay, and you were sleeping in your bedroom?
Yesa,

And where wag your wife ak this time?

Hext to me.

Okay.

She was watching scap operas.

Okay, and while you were sleeping, at some point did

you become awakensd by something?

A

Lo B N &

A noiss.,
A noise?
A noise.

Rhat type of noise?
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Like a (witness bangs hand on witness stand) --
Just one?
No, it's -- you know {witness bangs hand on witness

And then I woke up -- sxcuse my language, I asked my

wife, what the hell was that, she says --

Q

the noise

o4O oo o B 0O 0

(o - A =

5aid for

Q

b

Okay, let me stop you right there. Okay, so you --
woke you up?

Yes.

Bid you know whers the noise was coming from?
Upstairs.

Ukay. 8¢, describe the ncise again,

It was banging like, you know.

Okay. And it was enough te wake you up?

Yes.

Okay, and --

YTes.

-- and when you woke up what did you do?

1 asked her, how long this been going on, and she
a minute.

Okay, then what did you da?

So I just laid there for = little while longer then I

heard it again, T said let me go up there, because I am tired

and it --

and I'm brying to get me some sleep. So I got up --

you want me to kesp going?

Q

Well -- well, prior to going up there did you do
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anything to try teo get the attention of the apartment above

you?

b=

=D

and I hit

o0 F 0D o 0

¥ 0

up there.

Q

were you hearing?

1213

Yean, I took my broom -- my breom --

Where was your broom?

It was in the -- it was in my kitchen.

Okay.

I went into the kitchen and got my broom, I came back
the top aof the ceiling.

Ckay, and what was the purpose of doing that?

Hake them be quite, let them know I hear them, I --
Okay.

-- {indiscernible) making too much noclse.

All right,

¥ou know.

And when you did that did the noise stop?

I heard it again so I said well, I'm figuring to go

Okay., prior to going up thers, what kind of noises

A Just & battering sound, you know 1llke -- you know a
noise.

Q Okay.

A You know, like they about to come through the
ceiling.

Q Ckay. 5o, based on your -- of your observation of
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the noise of what vou heard --

A

Q

BY M5. GRAHAM:

®! ¥ou described the noise as so loud you thought it was
going te come -- they were going to come through the ceiling?

A b {=3-8

Q Ckay, did you --

A It was pretty loud.

¥} -- hear any voices?

A Hope .

L) Ckay. &All right., 5o, you decide fo go upstairs?

A Yes.

] What was the purpose of that decision?

A To much neise.

o Ckay., and what were you -- what was your intent on

going up there?

A

know, I'm trying to get me some rest." I've been running all
day and I had ~- just had a heavy meal, teooc. You know how you

cat when you get lazy, slee=py, you krnow, and that's the way 1

felt.

Q

130

Um-h'm.
-~ what did you think was going oo up there?
M3, PALM: Objecticn, speculation.

THE COURT: Sustcained.

To say; "Hey man, wou QU edse kees L down, ¥
¥ ¥ 1ld you pl keep it d Yo

Ckay.
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A You know.

Q S0, prior to going up there, were you angry?

A No, I wasn't really angry, I just -- you know,
because I know -- I -- I -- I know, you know -- I knowed him
and I didn't want to you know, just -- you know atart a
confusion or nothing with nobedy, I just wanted the nolse to
stop, that was all.

4] Ckay. 6So what did you do theny

A Went upstaire.

o] Okay, and before you left wers you -- do you have
pajamas on?

A Yeg, I grabbed my wife's house shces.

Q Bll right.

A And I slid them on and then I started up the steps.
But when I got halfway up the steps I seen that the door was
cpen .,

Q@  okay --

B S,

Q -- and when you say the door was open -- I'm going te
show you what's been marked as States Exhibit 2. Show me how
you went up the stairs, just --

A Okay, T -- I went up --

o] Um‘hm.

A -- then I stopped.

¥ Okay. you stoped there and then what did you see?
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A I locked and seen the door was open.

] Okay, did that strike= you as unusual?

A Well, not really, you know -- I mean -- I thinking
I'm just going ¢n up there to keep this -- Lry to get this
neise down,

Q Okay, so --

A So --

g == yYou see the door open and then what do you do?

A I -- 1 continue on up the steps. So when I got to
the door --

Q Uh-huh.

A =~ 1'm like, brace myself in the doorway, I'm
hollering, "Hey man, can you please keep the noise down."

o Okay.

M5, GRAHAM: Showing defense what's been marked as
State's proposed 2. Judge may I approach the witness?

THE COURT: Yes.
BY MS. GRAHAM:

Q Cockie, I'm showing you what's been marked as State's
bProposed 3, can you just take a lock at that and see if Yo
recoanize that?

A The liwving room.

4] Ckay, does that -- and -- and when you say the living
room, who's living room would that bhe?

A His living room.
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Q The defendant's living room?

A Yas.

Q Ckay, does that fairly and accurately depict the way
the living room locked when you had your hands on sither side
of the door?

a Well, you know I wag -- I -- you know, I couldn't say

it would leok this way, I don‘'t know, I can't remember.

Lo Ckay --

A I --

4] Fair encuah.

R == I can't remember,

Q Fair enough, but you could see inside the living
room?

A I could see inside the livipg room.

Q Okay, did you see anybody inside the living room?

A Mot when I first gotf to the deor I didn't.

Q Ckay, so you call out and what do you say?

A "Hey man, can you please keep the noise down,®

4] And did you get any response?

. Not right then, he -- he came to the bedroom door.

(o] Ckay, and who -- who -- when you say he, who do you
mean?

A This gquy,

g The defendant?

A Yag.
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6] He came to the hedroom door?

A The bedroom door,

9] And which bedroom was -- would that be?

A The bedroom where they was at, the -- the master
bedroom,

o] Okay, and again, I'm showing what's basn marked as
State's exhibit 2, can you just point on the screen to where
You were standing in that apartment?

A Right here.

Okay.

After T cama in.

211 right, and -- and then where the defendant came
when you said, "Hey man?"

Oh, well first I was standing at the door and then
when he came to the bedroom door --

Ckay.

A -- he told me, "Come get her.*

Q Ckay.

A You know --

o Did you know what he --

A Come -- come --

o -- go ahead.

A He said, "Come -- come -- come get her man, come get

when -~-
&nd what was his demeanor when he sald that?
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A Something was wrong with her, you know.

Q Okay, 8o what did you do then?

. So, by then I just eased on in and when I got to the
door 1 seen her legs on the -- you know, on the foot of the --
bed.

8] Okay, so when he szaid come get har you decide to --
to follow him into the bedroom?

A Fgllow him into the bedroom, then he reached down and
grabibed her, was --

o Ckay, let -~ let me stop vou right there --

& Oh, okay. All right.

o I'm showing you what's been marked as State's
proposed 20 -- X'm just showing the defense atrtorney what's
been marked as State's Froposed 22.

MS. GRAHAM: Judge may I approach the witness?
THE COURT: Yes.
BY M5. GRAHAM:
e} Cookie I'm ghowing you what's been marked as State's

Proposed Exhibit 22 --

.4 Uh-huh.

Q -- ia that what you saw --

& That's what I saw --

Q ~- do you Tecognize that from --
A Yes --

2 Is that what --
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Q

Does that --

I ~- T -- it's just like today., you know.

Ckay, does that not fairly and accurately depict what

you sgaw thar evening when you went tn that bedroom?

A

When I went to the bedroom door right here, that's

what I seen.

g

Ckay.

MS. GRAHAM: Judge I move for the sdmission at this

time of State's Exhibit 22,

M5, PALM: Neo objection,
THE COURT: 22 will be admitted, you can publish.
MS, GRAHAM: Thank you.

(Exhibit 22 admitted}

BY MS. GRAHAM:

o0 o OO 0 Q0 P D

A

So you walked through the bedroom door?

Yes,

Do you follow the defendant?

Yes.

And that's what you see?

That's what I seen.

What's your reaction when you see that?

You really want me to -- you want me to tell you?
Yes, I want to know what --

All righc.
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what I asked him.

Q

E = B

oD » O

get —- go
A

Q
A

Q

what he did?

A

P I B = - R 5

137
-- Your reaction was when you see that?
"Man, what the hell have you did," that's exactly
And what was his response?
“Baby, wake up, baby wake up, doen't —-
Sc he's not talk --
-- do me like this."
Okay, he’s not talking to you?
Nope.
Okay --
And then by then I --
Let me stop you right there Mr. Toliver, we need to
a little bit --
Ok, ckay.
- alow here --
Rll right, all right.
Okay, he didn't respond to you when you asked him
Well =-- no,
Ckay, what did he do then?
Ficked her up.
Okay, when -~
{Indiscernible) .
-- you gay picked her up --
You know, not -- you know, I sesen him pick her up but
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you know, he was holding her.
0 Chkay.

A Telling her to, "Wake up baby, don't do me like

thic."
Q Chkay,
A That's what he was saying.
Q All right, then what 4id you do?
A 1 got the hell out of there.
Q Okay, and why is that?
- Because I was scared, when I locked over on the hed

and seen what I seen, I --

¥, What did you eee?

A Blood on the bed and -- like a handle of something up
under the -- sticking out from under the cover and --

Q Can you tell what that handle was?

A I couldn't -- well, it looked like a knife to me.

) Ckay.
A Sc when I locked at him he -- it was like loock I
ain't never seen on a person before. And me, I'm

{indiscernible] go, and that's what I did, I left. I ran --

Q Ckay --

A -- oh -~

Q -- let me stop you right there, you say he locked at
you?

A Yeah, like a weird lock, you knaow.
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1 Q What kind of a look was 1t?

2 A Like, vou know, a look.

3 4] Can you describe that for the jury?

4 A Well, it was a scary look, I'll put it that way.
5 5] Okay, it scared you?

£ A And it was Becary —- 1t sczred me.

ki Q Ckay.

8 A I had to go.

g o) Okay. ©So when you entered the bedroom and he szaw you
10 | there and locked at you did he ever ask you to call 9113

11 A Nope .

13 Q Did he ever ask you to call fire and rescua?

13 A Ho.

14 a] Paramedice?

15 F:1 Ho.

15 Q Okay, so you left the apartment immediately because
17 | you were frightened?

18 A I wae frightened.

13 Q What did you do then?
20 A I ran to the steps, to the porch.
21 Q Ckay --
22 A And --

23 o -- and let me jusk --

24 A Okay.

25 Q -- Btate's Exhibit Number 2. You come aut of his

ROUGH DRAFT TRANSCRIPT
—. —— o =




10

1l

12

13

14

15

16

17

18

19

20

21

22

23

24

25

149

apartment?

A 1 came ocut the apartment and then I got to the top of

the steps --
Q Uhi-huh.
.8 - and T was hollering s¢ loud that everybody -- a

lot of people started coming out of the apartment. I'm all,
"Somebody call the police, call --

Q Ckay.

A ~= the ambulance, call somebody because something --
semathing ain't right up in here

Q All right --

A So I ran on down the steps and I was running to the
-~ apartment 2.

(0] Ckay, and whe lives in Apartment 27

A Todd.

o Todd who?

A Tedd, I can't think of hisz last name anyways he stays
in the apartment, he was staying in the spartment.

o} Okay, did this person named Todd come ocut of

apartment two?

A Yas.

¥, Ckay, why did you go to Todd?

F-3 Because he -- he worked for me.

Q Okay.

A And -- and he was about the closest one, you know,
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Ehat I could go ko and get. And I went and got him and I said,
"Man, come upstairs, something den't look right here.n

Q Ckay, so -- why didn't you immediately call $11 ar
that point?

A I was grared. I'm going to tell you why I didn’'f.

Q Okay .

. 1 was to frightened.

o] Okay, 8¢ ran and got Todd?

;.S Yeah, I was running to get some help, that's what I
was dolneg.

Q Okay. S0, once you make contact with Todd do you --
de you tell him what you saw?

A I paid, man -- yas.

Q Ckay, what then de you and Todd da?

A We go back up the steps.

Q Show me on the monitor.

A Ckay. we go back up the steps, and we go intg the
door, I said, "Man come here, this lady don't look right.*

Okay, and you say that te Todd --

Todd --

-=- yeah.

Okay.

4]
A
Q -- is that righe?
A
Q
A

S0 when we go in the room he told Todd ta, “Get the

hell out of my house.™
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Q Okay, so where -- how far into the apartment did you
and Todd and go?

A Back tc the bedroom docr, you know --

Q Back to the bedrocm door?

A -- you know where the door's -- where the twao
bedroomg geparates? You know, that door,

o Okay, so I'm showing you -- did -- were you able to
point ont to Todd what you saw in the bedraom?

A Well, when he -- when we both went to the doorway he
sean what was going on.

g Okay, so 1'm showing again what's been --

A Yes.

Q -- marked as --

A Yep, thak's what we seen.

] Ckay, and -- 50 once you get to the door with Todd,
what if anything does defendant do?

2, We came up. We -- he stood there for a minute and
came out and we was going back down the steps and that's when
the cther -- the other lady, she I think -- maybe she might be
the cne that called the police but when we --

0 Ckay, let me -- lzt me stop you right there, I ne=ed

to go back to the point where you and Todd entered the

apartment --
A Okay.
o -- okay. Did dafendant know you came back to the
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apartment?
A Yeah,
Q Okay, how do you know he knew that?
A Bacause he was still -- he was still gn the flgor and

he's locking up akb us.

Q He's locking up at you?

A Yaeah, and he celd uz —- bEold Todd to, "Gat the hell
out -- you getb the hell cut of wmy apartment, ® that*s what he
told him, ,

4] Okay, and do you recall what if anything happened
after that?

A Mo, we lefr,

Q Okay.

.3 When we got downstairs into the —- like the little
findiscernible} that's when the police came up.

) Ckay, now when he saw -- when you indicated chat he
told you to g=t the hell out of the aparrment --

A Yeah.

Q -=- at that time do you recall him trying to confront
Todd in any way physically?

A Mot —- I can't remember that, I =-- I can't remember,

Q Okay. what were you thinking this whole time, what --
what -- what -- what were --

MS. PALM: Chbjection, Your Honor.

MS, GRAHAM: Irc's as o what he did pext, Your Honor.
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THE COURT: Well, ask him, what did you do next.

MS. GRAHAM: Okay.

BY MS. GRAHAM:

C When defendant saw you and Todd, and he teld him to

get Lthe hell out did -- did he ever say anything else to you?

The defendant,

A I'd -- no, and I can‘t remember him saying anything.

Q bid he ever say --

MS. PALM: Objection --

Q -- help?
MS. PALM: -- leading.
A Bo, he just teld us o leave --

THE COURT: Hang on a4 second.
A -~ told him to lgave --
THE COUET: Hang on a second.
A -- and I --
THE COURT: Hang on, sir.
THE WITNESS: ©Oh, ckay.
THE COURT: So you had an cbjiection,
guestion?
M5. PALM: My cbjection was leading,
asked if he said anything else and he said no,
THE COURT: Sustain the objecticn,
MSs. PARLM: Thanok you,

BY M5, GRAHAM:
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o Based on the defendants demeancr did it appear to you

that he wanted help for this woman?

MS. FAIM: Objection, leading.

MS, GRAHAM: Judge, this i3 an cbgervation, he can
certainly answer,

THE COURT: I'm sustaining the objection, also calls
for speculation.

MS. GRAHAM: Thank you.
BY MS. GRAHAM:

Q Did he -- so he never zaid anything else but get the
hell out?

8.1 That's it. That's all I -- that‘s all I -- that's
all I heard him saying. Well see, when you seg something like
that you be kind of like in a state of shock, you -- you got to
go and that's what I did,

Q Okay, understood.

MS. GRAHAM: JT'll pass the witness at this time.
THE COURT: All right.
CROSS-EXAMINATION
BY MS. PALM:
Q Cood afterncon Mr. Toliwver,

A Good afterncon ma'am.

Q Do you remember meeting me about a year ago out ac

the apartment complex?

F-3 I think sc, yeah.
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g Ckay, that'e closed down now, iesn't itc?

oy Ho, a new cne -- deoctor -- a doctor bought 1t, next
dear, the apartments next deoor and the owner of the apartments
naext door, he bought it.

Q Okay, are you still living there?

A Mo ma'am.

Q Okay, no --

A He want -- he want -- he wanted me to move becauze I
had been there too long and he was trying to go up real high on

the rent and he --

o oh.,

h -- comldn't do it 30, in order to do it he -- 1 had
Lo mowe,

o Did you meet with the DA before your testimony today,

did you meet with them last week?

A Yas,

o] Did they give a copy of your prior -~- your prior
statement?

F- Yes, they did.

0 Did they give you a ¢opy of the transcript of your
prior testimony?

A Yes.

Q Did they review with you the -- the scary lock on my
client's face, did thay talk about that with you?

A Ho.
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o They 3just handed you the stuff?

A Yeah, they gave me my paperwork.

Q Okay. And when you get nervous your memory's not to
good, right?

A When I get nervous my memcoy's not to good., It ain't
good encugh to remember, I'll put it that way.

2 ¥Yeah. Do you remenmber what time it is thet the noise
woke you up?

A It was between %:00 and 10:00.

Q Okay, if you previously testified it wag at 10:00
o'clock, does rhat sound accurate?

A Somewhere right in there, yeah.

Q Okay. You'd never been inside my client’s apartment
before, had you?

A Before he moved I was -- T -- {indiscernible) there.

(] Well, when he was living there you hadn't been
inside?

A I -- no.

Q Ckay --

A I had no cause to go up there,

Q Ckay. Had you seen my client outside before?

A Yag, Beveral times.

Q And had you seen him with Victoria Whitmarsh outside
before?

A Coming up, like I szid, back there working.
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o Okay, were —-

A Hello and good-bye.

o) ~-- were they up there drinking sometimes?

A I don't knew. ©Like I say, I don't go in their
apartment, ¥ den't know what they was deing.

G Ko, up on the balcony?

A ¥ ain't —- I don't - I don't think -- I don't know.
I doen't know,

Q If you had previously testified that they were
drinking together ocn the balcony, does Chat sound accurate?

& Ho.

(2] Would it help you remember if you logk at your
testimony? Would that help you remember to see what you
testified to?

A A1l right.

MS. PALM: May I approach?
THE COURT: Yes.
ME. GRAHAM: Can you --
MS. PALM: FPage 223.
MS. GRAHAM: Thank you.

BY MS. PALM:

O Here you go sir, if you could just leck at this part
of the question. See (indiscernible)?

& Yeah, I sge it.

8] Okay, 50 when you were asgked, had you se=en him
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vuteide -- outside --

A Well --

Q -- their apartment drinking?

A -- 1if -- if they was drinking -- I dom't 1f it was —-
what -- what they was drinking. If I sald they was drinking,
yeah, I don't know if it was beer or what, I deon't -- I deon't
know.

Q Okay, but you saw them sitting cutside drinking
before?

F- I seen them sicting outside. I den't know what they
were doing.

o Okay. 50 a npise wakes you up about 10;00 o'clock,
and then I believe your testimony was that you got a broom?

A Yeah.

Q Yeou testified thar you got the broom?

F-3 Well see, let me tell you something., They're not the

only one that I had to do this to to -~ lots of people stayed
above me, I have teo, you know, getting my little broom handle

and making them kind of guiet 1t up.

Q Okay, cause those walls are pretty thin there, aren't
they?

A Yes.

4] And the floors are pretty thin?

N Yes.

Q Okay.
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A And -- and seemed like the landlord put all the
parties abave me.

L] If you -- if you had testified before that you went
up about 15 minutes after you woke up, does that sound right?

.1 Yes -~

] ¥ou were --

A -- the time, it is -- I don't know aboubt what time it

-- you know, how long it tock me {indiscernible} bur I went up
there after -- after a little while, you know,.

2 And when you decided to go up there was it because
the noise that had been kind of a little steady all the sudden
got real loud?

A It was a steady noise, it -- it was -- you know, it

was just continucus noise —-

o Okay.
F:y -- off and on.
Q But was there like & louder burst of nolse right

before you go out that made you go, I'm golng up there?

A Could have bean.

Q Ukay. Do you know once you got up there how long do
you think you were inside my client's apartment?

A Hot long, because I'm going to stand around no --
when I sgee viclence 1 ain't going to stand there to long.

Q Okay, can you say a wminute, less?

A A couple of minutes waybe --
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Q Ckay.

by -- three, four minutea, I don't know. Might not have
keen that long.

g And you never heard voices or yelling just the --

a Wo, just the naise.

Q Ckay, fjust the stompy noige? If you testified before
that your wife used the broom and you didn't do anything, is
thar wrong?

A She might have while I was asleep, I don't kaow what
ghe did when I was asleep --

Q Ckay, but --

. -- because -+ pecause when I woke up she told it was
-—— ik's —— it's been golng on -- she -- you know, for a minute.

4] Okay, but if you testified that you didn't use the
broom, ia that wrong?

-9 I did.

Q Okay. Do you recall testifying you didn't use the
broom?

A No, didn't tell you anything abour, I didn't use ik,
I told you I did.

Q Okay, if I show you a copy of the transcript of your
testimooy --

A ¥eah, show it to me.

{Q -- and would you like to sees it?

A Yaah.
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PATM: May I appreoach?
COURT: Yes.

. GHAHAM: Can you --
PAIM: It's on page 207.

- GRARHAM: I'm gorry, what -- what transcript?

. PALM: The previous preceding transcript.
. GEAHAM: And I don't see a page 207 --
LALLT: Can we gea it?
GRAHAM: You need Lo -- can we see that?
{0ff-record bench conferance}
MR. LALLI: Thanks, Trish.
M3, PALM: Um'hm,
BY M3. PALM:
& Sir, if you would lock at your transcript, thesze
lines?
A Um-hum.
o Talking about the {indiscernible). Can you see what
Eays?
A Yes, I em what it said.

Ckav, Bo did you say that?

Ckay, so the transcript's wrong?

Q
A 1 4id not =ay that.
o
A

It's got to be, because I was the one that took my

broom -- that's what made me go up there, when I hit the
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ceiling with my broom he would -- noilse continued so I went --
I wént on upstairs, that's what I 4diad.

Q So if the transcript says that you said, I didn't do
anything, your wife did it, the transcript's wrong?

A I guess it is, because I tock my broom handle and hit
the ceiling myself and that what I said when I was in here two
years ago.

o Ckay. So when you got upstairs it would have been
about probably 10:157

A Probably so. Like I said I -- I'm at & lcoces with
time,

Okay, I'm just trying te narrow it down.

¥ Yeah,
[+ 4rnd then you'ra up there for just maybhe a minute,
Ewp -~

A A few minures.

o -- minutes. Okay, and then you come downstairs and
you're yelling across the courtyard?

A Somebody call the police or scomething --

L0 Okay, and -- and you -- you run over to Todd
Armbruster's apartment at thatk point?

A 1 was headed over thera.

Q Okay.

A And then he came ocuk.

2

He comes out because he hears you yelling?
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Q All right, and then do you ilmmediately go back

upstairs, back intec Brian'se apartment?

& Well, after I told him what was going on then we went

back up there.
Q Ckay, how long do you think it took you to tell

what was going on?

A A few minutes. As we walking towards the
apartments --

Q  Okay.

A -- I'm telling him --

Q  Okay.

A -- what's going on.

c

And it's not very far from my clienc'a apartment
to --

A No, we was right about the swimming pocl.

Q Ckay.
MS. FALM: Courc's indulgence.

BY M5. PALM:

C Those apartments are laid out -- it's like a little
-~ g little --
A Bquare, little sectiom.
Q -- Bguare with a gourtyard in the middler?
i ¥eg.
Q Okay, sc it's just a run acron=a a zhort little
ROUGH DRAFT TRANSCRIPT
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courtvard to --
A Yes, it is.

-— Tadd's apartment?

o
% Yes.
Q2

Qkay, so you're -- you meet with and you -- you talk
and a couple minmites and you're walking back upstairs?

A Yeg.

2 Okay, and you weren't going back upstairs to do
anything other than just show Todd what was going on?

.1 Waen't nothing to do, just -- I'm just
{indiscernible) show him what I =ee,

o Okay.

A Was -- what had happened up here.

(] Okay, so you're not going 1o there trying ko give --
give aide to the woman, you're just trying to show Todd what's
going on?

A What's going on.

Q Okay. And you never saw that spparent knife in my
client's hands, right?

¥-3 No.

aAnd --

There wag --

-~ you never gaw him with a weapon, right?
No.

And the whele time you see him -- the first time you
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go up ke's basically trying to pick her up off the floor?

A

Q

. .‘-

Holding her.

Okay, has he got -- is he standing over her and

grabbing her around the waist, or?

I = S . -

HoOOQ

He's on the floor with her --
Okay.

-- You know, helding her.
Trying to pick her up?

I guess.

Ckay, from what part of her body iz --?

Her legs, like -- well, a body like, you know, just

nolding her,

2
A
Q

A

Okay, holding her in his arms?

Yes.

And he's en the floor --

Saying -- rocking like, baby don't dec this, wake up,

don't do it -~ do this to me.

Q2 Okay.

. When you see stuff like that you can't --
THE COURT: Exeuse me, sir, hang on --
THE WITNESS: OCh, I'm sorry.
THE COURT: -- wait for cthe next question.
THE WITMEESS: &ll right.

BY MS. PALM:
0o That's pretty stressful to see something like thac,
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right?
i Yas, that was I wag trying to tell you.
4] Yeah. You -- you yourzelf never heard a female voice

during the entire incident, right?
A No, I didn't.
Q Ckay, and when you come up 2tairs and my client'a

helding Victoria and saying that to her, deoes she appear to ba

unconecious ?
A Yes.
4] Ckay --

A she wouldn't say nothing.

Q Okay, 18 -- is her -- is her body kind of flopping
back or is ghe --°7

A Yeah, you know, she just --
Okay .
- loose.

So she's not moaning®

r O F 0O

Ko, =she ain't saying nothing.

Q Ckay. And you were kind of in shock when you ran
ocut, right?

A Yes, I waz. Because I have never seen nothing like
before in my life.

Q Okay. And when you're previously -- previously asked
to dezcribe the look on my client's face would you agree when

you s2aid it was shogked look?
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a Yag.

Q Yeah. OCkay. BAnd my client didn't try and fight you
while you were up there, did he?

A Mo, 1o, he was cool.

Q And he didn't try and keep you out of there, right?

A He was cool,

g Okay. in fact he's trying to get ¥ou to come in
right, come get her?

A Yeah, it was like he didn't know what was -- he
didn't know what was going on or eomething, I don't know.

4] Okay, did he seem like he was pretty intoxicated to
you or you're -- you were you there long enough to tell?

A I wasn't there long encugh to tell,

o Okay, and you didn't remember if the lights were on
or off, did you?

A Mo

# Okay, in the -- in that bedrcom I'm calking about,

Yyou couldn't remember?

F-Y Can't remember.
Q Okay.
A I don't -- I don't -- I don't know.

¥ And how long do you think that you and Todd were in
the room with him?
A Just a few minutas.

Q Okay.
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A Just 5o he could see what was going on and cthen he
told him, you get out, s0 we left.

Q Okay. 5o, you and Todd went directly thers from when
you wet up with him, you went straight up the Brian's
aparctmentc?

A Yes.

And then you were in the apartment maybe --
A few minutes.
-~ a couple minutes?

A A couple of minutes, yeah,

Q Okay, and then by the cime that yvou come back cutside
the apartment the police are already arriving?

A No, when we came back down we werm down there for a
minute and then the police come and tell everybody to go back
to their apartments.

Q Ckay, how long do you think you were down there

17 | before the police started coming?

1la & I don't know.

19 Q Do you think it was five minutes or ten minutes or?
20 F.4 Like T say, I don't know.

21 M5. FALM: Court's indulgence. Thank you, Mr.

22 | Taliver.

23 THE WITHESS: Thank you.,
24 M&. PALM: HNoO more guestionsg,
25 THE COURT: Any redirect?
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M5, GRAHAM: Just briefily.
REDIRECT EXAMINATION

BY M5. GRARHAM:

Q When you indicated he was kind of -- he wasn't tob
shocked to tell you to get the hell out of there was he?

a {Indiscernible) .

¥ He was aware of your presence in the room?

% He was aware of my?

Q He was aware of your presence in the room?

A Yezh, he told me -- he invited me in.

Q Okay. And do yvou recall in a previcus testimony that

you indicated that he had a mad lock?

L Yes .

] And you were asked if it was shocked, and you szid
no, it was a crazy lock, scary?

- Yeah, a scary look, yeah.

2 Okay.

MZ. GRAHAM: Court's indulgence. Pass the witness,

THE COURT: Any recross?
RECROSS -EXAMINATION
BY M5. PALM:
Q Mr. Toliver do you -- do vou recall being asked to
descrilbe the look and saying it was a shocked look?
A ¥es,

Q Thank you.
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have no gquesticons.

COORT :

you are excused,

THE

THE

HWITHESS:

COURT :

Any guestions from any of the jurors? We

Thank you Mr. Toliver for your testimony,

Thank you very much, sir.

Maxt wiktmess or -- we're going to ecall a

witness out of order; is that correct?

MR .

LALLT :

¥Yes Your Honor.

M5. GRAHAM: That's correct.

THE

COURT :

the defense then.

All right. This would be a witness for

MS. PALM: BAnd that would ke Dy, Grey.

THE MARSHAL: And docteor, if you'll remain standing,

please raise your right hand and face the clerk. If you'll

remaln standing pleases, and (indiscernible}.

DE. TODD CAMEROW GREY, DEFENDANT'S WITNESS, SWORN

THE

THE

record.

Ms.

BY M3. PATM:

MARTCHAT::

WITNESS -

MARSHAL:

HWITNESS:

COURT :

Have a seat, please,
Pardon me?

Etate and spell your vame for the

Okay. Todd Cameron Grey, G-R-E-Y.

Go ahead counsel, I'm sorry.

PALM: Thank you, Your Honor.

DIRECT EXAMINATION

Q Good afternooco --
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Grounds of Double Jeopardy Bar and Speedy Trial Vielation and,
Alternatively, to Preclude State’s New Expent Witness, Evidence and
Argument Relating to the Dynamics or Effects of Domestic Violence and
Abuse filed on 01/07/11

2785-2811

Notice of Motion and Motion by Defendant (F Keefe to Preclude Expen
Testimony flied on 08/16/10

1284-1291

Notice of Motion and Motion by Defendant O'Keefe 10 Preclude the State
from Introducing at Trial Other Act or Character Evidence and Other
Evidence Which is Unfairly Prejudicial or Would Violate his
Constitutional Rights filed on 07/21/10

1047-1063

Notice of Motion and Motien by Defendant O'Keefe to Preclude the State
from Introducing at Trial Other Aet or Character Evidence and Other
Evidence Which is Unfaitly Prejudicial or Would Violate his
Constitutional Rights filed on 07/21/10

1082-1098

Notice of Motion and Motion by defendant O'Keefe to Preclude the State
from introducing at Trial Impreper Evidence and Argument filed on
Q1/03/11

[682-2755

Notice of Motion and motion by Defendant O'Keefe to Suppress his

_5.
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Statements 1o Police, ar, Alternatively. to Preclude the State fom

Introducing Portions of his Interrogation filed on 08/02/10 1152-1198
Notice of Maotion and Motion for Leave of Court to File Motion for
Rehearing —~ Pursuant to EDCR. Rule 2.24 filed on 08/29/14 4014-492]
Notice of Motion and Motion in Limine to Admit Evidence of Other Bad
Acts Pursuant to NRS 48.045 and Evidence of Domestic Violence
Pursuant to 48.061 filed on 01/06/11 2762-2784
Notice of Motion and Motion to Admit Evidence of Other Crimes ftled on
02/02/09 0150-0165
Notice of Motion and Motion to Admit Evidence of Polyaraph
Examination Results filed on 03/29/12 3412-3415
Notice of Motion and Motion 1o Dismiss based Upen Violation(s) of the
Fifth Amendment Component of the Double Jeopardy Clause,
Constitutional Collateral Estoppel and. Alternatively, Claiming Res
Judicata, Enforceable by the Fourteenth Amendment Upon the States
Precluding State’s Theory of Prosecution by Unlawfu1] Intentional
Stabbing with Knife, the Alleged Battery Act Described in the Amended
Information filed on 03/16/12 3201-3224
Notice of Motion and Motion to Seal Records filed on 03/22/12 3416-3429
Notice of Motion and Motion to Waive Filing Fees for Petition for Writ of

- Mandamus filed on 12/06/13 4695-4697
Nuotice of Motion and Motion to Withdraw as Attorney of Record filed on

| 09/23/15 5517-5519
Notice of Motion and Motion to Withdraw as Attorney of Record filed on
(9/29/15 3525-5527
Notice of Motion filed on 01/13/14 4721
Notice of Motion filed on 01/21/14 4748
Notice of Motion filed an 01/27/14 4760
Notige of Motion filed on 02/24/14 4810
Notice of Motion filed on 03/04/14 4833

| Notice of Motion filed on 06/08/15 5154-5160
Notice of Motion filed on 07/23/14 4R90
Notice of Motion filed on 08/29/14 4922
Notice of Motion filed on 09/15/14 4953
Notice of Witness andfor Expert Witnesses filed on 02/03/09 0166-0167
Notice of Witnesses and/or Expert Witnesses filed on 0271 7/09 0178-0179
NV Bupreme Court Cierks Centificate/ Judgment Affirmed filed on
02/06/15 5072-5081
NV Supreme Court Clerks Certificate/Tudgment Affirmed filed on

| 07/26/13 4653-4661
NV Supreme Court Clerks Certificate/Jadgment Dismissed filed on
06/18/14 4866-4870
NV Supreme Court Clerks Certificate/] udgment Dismissed filed on
{(13/12/15 SOED-5003

{ NV Supreme Court Clerks Certificate/Judgment Dismissed filed on

ol
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09/28/15 5520-5524
NV Supreme Court Clerks Certificate/Judgment Dismissed filed on
10/29/14 S062-5066
O’Keefe’s Reply (o State’s Opposition to Motion o Admit Evidence
Showing LVMPD Homicide Detectives have Preserved Blood/Breath
Alcohol Evidence in Another Recent Case filed on 08/13/10 1256-1265
Opposition to State’s Motion to Admit Evidence of Other Bad Acts filed
|on 02/06/09 0165-0172
Order Authorizing Contact Visit filed on 03/04/09 0219-0220
Order Authorizing Contact Visit filed on 08712/10 1253-1254
Order Denying Defendant’s Ex Parte Motion 10 Extend Prison Copywork
Limit filed on 08/13/15 5486-3488
Order Denying Defendant’s Ex-Parte Motion for Reimbursement of
Incidental Costs Declaring Defendant Ingigent and Granting Forma
| pauperis filed on 03/11/14 4840-4842
Order Denying Defendant’s Motion for Relief From Judgment Based on
Lack of Jurisdiction for U.S. Court of Appeals had not [ssues any
Remand, Mandare or Remittatture filed on 09/04/14 4927-4529
Order Denying Defendant’s Motion to Dismiss filed on 04/11/12 3434-3435
Order Denying Defendant’s Motion to Seal Recoreds and Defendant's
Motion to Admit Evidence of Plygraph Examination filed on 05/24/172 3448-3449
Order Denying Defendant’s Petition for Writ of Mandamus or in the
Alternative Writ of Coram Nobis; Order Denymg Defendant’s Motion 1o
Waive Filing Fees for Petition for Writ of Mandamus: Order Denying
Defendant’s Motion to Appoint Counsel filed on 01/28/14 4761-4763
Order Denying Defendant’s Pro Per Motion for Judifical Notice- The
State’s Failure to File and Serve Response in Opposition filed on 04/01/14 | 4855-4857
Order Denying Defendant’s Pro Per Motion for Leave to File
Supplemental Petition Addressing all Claims in the First Instance
Required by Statute for Judicial Economy with Affidavit filed on
07/15/13 5464-5466
Otrder Denying Defendant’s Pro Per Motion 10 Modify and/or Correct
lllegal Sentence filed on03/25/14 4852-4854
Order Denying Defendant’s Pro Per Motion to Withdraw Counsel for
Conflict and Failure to Present Claims When 1.A.C. Claims Must be
Raised Per Statute in the First Petition Pursuant to Chapter 34 filed on
07/15/15 5461-5463
Order Denying Matthew D. Carling’s Motion to Withdraw as Attorney of
Record for Defendant filed on 11/19/15 5574-5575
Order Denying Motion to Disqualify filed on 10/06/14 5037-5040
Order filed on 01/30/09 (149
Order filed on 11/06/10 1462-1463
Order for Petition for Writ of Habeas Corpus filed on 10/15/14 5051
Order for Production of Inmate Brian O"Keefe filed on 05/26/10 1032-1033
_Order for Return of Fees filed on 11/10/11 3183

"
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Order for Transcripts filed on 04/30/12 3442
Order Granting and Denying in Part Defendant’s Ex-Parte Motion far
Production of Documents {Specific) Papers, Pleadings. and Tangible
Property of Defendant filed on G2/28/14 4818-4820
Order Granting Ex parte Motion for Defense Costs filed on 07/01/10 1044-1045
Order Granting Request for Transcripts filed on 01/2071 1 2966-2967
Order Granting Request for Transeripts filed on 04/27/1 | 3043
Order Granting Request for Transcripts filed on 09714710 1430-1431
Order Granting Request for Transeripts filed on 09/16/10 1438-1439
Order Granting, in Part. and Denying, in Part, Motion by Defendant
O’Keefe for Discovery filed on 08/23/10 1394-1395
Order Granting, in Part, and Denying. in Part, Motion by Defendant
O’Keefe to Preclude the State from [ntroducing at Trial Other Act or
Character Evidence and Other Evidence Which is Unfairly Prejudicial or
| Would Vioiate his Constitutional Rights filed on 09/09/10 1427-1429
Order Granting, in Part, the State’s Motion to Admit Evidence of Other 3199-3200
Bad Acis filed on 03/13/12
Order Releasing Medical Records filed on 04/08/11 3039-3040
Order Requiring Material Witness to Post Bail or be Commitied to
Custody filed on 03/10/09 0230-0231
Order Shortening Time filed on 08/16/1G 1283
Petition for 2 Writ of Mandamus or in the Alternative Wril of Coram
Nobis filed on 12/06/13 4663-4694
Petition for Writ of Habeas Corpus or in the Alternative Motion to
Preclude Prosecution from Seeking First Degree Murder Conviction
Based Upon the Failure to Collect Evidence filed on 01/26/09 0125-0133
Petition for Writ of Habeas Corpus Pursuant to NRS 34.360 Exclusive 1
Based On Subject-Matter of Amended Information Vested in Ninth
Circuit by notice of Appeal Then “COA” Granted on a Double Jeopardy
Violation with No Remand Issued Since filed on 09/15/14 4540-4949
Petitioner’s Supplement with Exhibit of Oral Argument Scheduled by the
Ninth Circuit Court of Appeals for November 17, 2014, Couttroom #1
filed on 10/01/14 4984-4988
Pro Se “Reply to State’s Opposition to Defendant’s Pro Se Motion to
Modify and/or Correct [llegal Sentence filed on 03/04/14 4821-4832
ProSe “Reply” to State's Opposition to Defendant’s { Ex-Parte) “Motion
for Reimbursement of Incidental Costs Subseguent the Courts Declaring
Defendant Indigent and Granting Forma Pauperis” filed on 02/24/14 47924799
Receipt of Copy filed on 01/03/11 2761
Receipt of Copy filed on 01/12/11 2812
Receipt of Copy filed on 01/12/11 2813
 Receipt of Copy filed on 01/18/11 2876
Receipt of Copy filed on D1/27/09 0134
Receipt of Copy filed on 01/30/0% 1146
Recgipt of Copy filed on 02/06/09 0168
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Receipt of Capy filed on 03/04/08 0221
Receipt of Copy filed on 03/24/09 0323
Receipt of Capy filed on 05/24/10 1031
Receipt of Copy filed on 06/13/11 3163
Receipt of Copy filed on 06/30/10 1036
Receipt of Copy filed on 08/02/10 1240
Receipt of Copy filed on 08/02/10 1241
Receipt of Copy filed on 08/02/10 1242
Receipt of Copy filed on 08/02/10 1243

| Receipt of copy filed on 08/13/10 1255
Receipt of Copy filed on 09/14/10 1432
Receipt of Copy filed on 05/17/10 1433
Receipt of Copy filed on 09/21/10 1440
Receipt of File filed on 07/01/10 1046
Reply in Support of Supplemental Petition for Writ of Habeas Corpus
(Post-Conyviction) filed on 08/25/15 5500-5519)
Reply to State’s Response to Defendant's Pro Per Post-Conviction
Petition for Habeas Corpus filed on 06/16/15 5423-5432
Reply to State’s Response to Defendant's Supplemental Petition for Writ
of Habeas Corpus filed on 08/24/15 3489-5409
Regeust for Rough Draft Transeripts filed on 16:21/13 5549.3551
Request for Rough Draft Transcripts filed on 07/17/12 3458-3460
Request for Certified Transcript of Proceeding filed on 09/09/09 0772-0723
Request for Rough Draft Transcript filed on 05/21/09 0329-0331
Request for Rough Draft Transcripts filed on 11/20/12 46294531

| Return te Writ of Habeas Corpus filed on 01/29/09 0135-0145
Second Amended Information filed on 08/19/10 1326-1328
State’s Opposition to Defendant’s (Ex-Parte} “Motion for Reimbursement
of Incidental Costs Subsequent the Courts Declaring Defendant Indigem
and Granting Forma Pauperis” filed on G2/07/14 4768-4791
State’s Qpposition to Defendant’s Motion for a Reasonable Bail filed on
08/27/10 1452-1461
State’s Opposition to Defendani’s Mation for Judicial Notice — The
State’s Failure to File and Serve the Response in Opposition filed on
03/10/14 4834-4839
State’s Opposition to Defendant’s Motion to Dismiss filed on 03/21/12 3407-341]
State’s Opposition to Defendant’s Motion to Preclude the State from
Introducing at Trial Improper Evidence and Argument filed on 01/12/11 2814-2871
State’s Opposition to Defendant’s Motion to Seal Records filed on
04/05/12 3431-3433
State”s Opposition to Defendant’s Motion to Suppress his Statements 1o
Police, or, Alternatively, to Preclude the State from Introducing Portions
of his Interrogation fiied on 08/17/10 1306-1319

State’s Opposition to Defendant’s Motion 1o Withdraw Counsel for

Conflict and Failure to Present Claims When LAC. Claims Must be

-9.
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Raised Per Statute in the First Petition Pursuant to Chapter 34 filed on
06/25/15

5442.5446

State’s Opposition to Defendant™s Pro Per Motion for Leave of Court to
File Motion. . .Rule 2.4 filed on 09/12/14

4935-4939

State’s Opposition to Defendant’s Pro Per Motion to Chicf Judge to
Reassign Case to Jurist of Reason Based on Pending Suit Against Judge
Michael Villani for Proceeding in Clear “Want of Jurisdiction™ Thereby
Lesing Immunity, Absolutely filed on 00/12/14

4930-4934

State’s Opposition to Defendant’s Pro Per Motion to Modify and/or
Correct Illegal Sentence filed on 02/24/14

4811-4817

State’s Opposition to Motion for Evidentiary Hearing on Whether the
State and CCDC have Complied with their Qbligations with Respect to
the Recording of a Jail Visit Between O'Keefe and State Witness Cheryl
Morris filed on 08/10/10

1244-1247

State’s Opposition to Motion 10 Admit Evidence Pertaining 1o the Alleged
Victim's Menta! Health Condition and History, including Prior Suicide
Afttempts, Anger Outhursts, Anger Manapement Therapy, Self-Mutilation
and Erratic Behavior filed on 08/16/10

1277-1282

State’s Opposition to Motien to Admit Evidence Showing LVMPD
Homicide Detectives Have Preserved Blood/Breath Alcoho! Evidence in
Another Recent Case filed on 08/16/10

1248-1252

State’s Opposition to Motion to Dismiss and, Alternatively. to Preclude
Expert and Argument Regarding Domestic Violence filed on 01/18/11

2908-2963

State’s Opposition to Motion to Preclude Expert Testimony filed on
N8/18/10

1320-1325

State’s Response and Motion to Dismiss Defendant's Motion for Relief
from Judgment Based on Lack of Jurisdiction for U.S. Court of Appeals
had not Issued any Remand, Mandare or Remiratture of filed on 08/07/14

4891-4902

State’s Response and Motion to Dismiss to Defendant's Pro Per Petition
for Writ of Habeas Corpus Pursuant to NRS 34.360 Exclusive based on
Subject-Matter of Amended Information Vested in Ninth Circuit by
Notice of Appeal Then “COA” Granted on a Double jEopardy Violatio
with No Remand Issued Since (Post Conviction), Amended Peition and
Accompany Exhibits, Opposition to Request for Evidentiary Hearing, and
Opposition to Pro Per Motion to Appoint Counsel filed on 10/10/14

3041-53050

State’s Response to Defendant’s Moticn to Preclude the State from
Introducint at Trial Other Bad Acts or Character Evidence and Other
Evidence that is Unfairly Prejudicial or Would Violate his Contitutionsal
Rights filed on 08/16/10

1268-1276

State’s Response to Defendant’s Petition for a Writ of Mandamus or in
the Alternative Writ of Coram and Response to Motion to Appoint
Counsel filed on 12/31/13

4708-4713

State’s Response to Defendant’s Pro Per Post-Conviction Petifion for Writ
of Habeas Corpus filed on 06/02/15

5145-5147

State’s Response to Defendant’s Pro Per Supplemental Petition for Writ

-10-
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of Habeas Corpus and Evidentiary Hearing Request, “Motion for Leave to
File Supplemental Petition Addressing all Claims in the First Instance
Required by Statute for Judicial Economy with Affidavit,” “Reply 10
State’s Response to Defendant's Pro Per Post Conviction Petition for
Habeas Corpus,” and “Supplement with Notice Pursuant NRS 47.150{2);
NRS 47.140(1), that the Untied States Supreme Court has Docketed (#14-
10693} the Pretrial Habeas Corpus Matter Pursuant 28 USC 2241(c) 3}
from the Mooting of Petitioner’s Section 224! Based on a Subsequent
iudgment Obtained in Want of Jurisdiction While Appeal Pending™ filed

on 7/0%/15 5455-5458
State’s Response to Defendant’s Reply in Support of Supplemental Post-
Cenviction Petition for Writ of Habeas Corpus filed on 09/03/15 3511-5516
State’s Response to Defendant’s Supplement to Supplemental Petition for
Writ of Habeas Corpus (Post-Conviction) filed on 07/31/15 3473-5475
State’s Suppletmental Opposition to Motien to Seal Records Hled on

| 04/17/12 3436-3437
Stipulation and Order filed on 02/10/09 0173-0174
Substitution of Attorney filed on 06/29/10 1034-1035
Supplement to Supplemental Petition for Writ of Habeas Corpus (Post-
Conviction) filed on 07/13/15 5459-5460
Supplement with Notice Pursuant NRS 47.150 {2}, NRS 47.140 (1), That
the United State’s Supreme Court has Docketed (#14-10093) The Pretrial
Habeas Corpus Matter Pursuant 28 U.5.C.§ 2241 ©(3) From the Mooting
of Petitioner’s Section 2241 Based on a Subsequent Judgment Obtained in
Want of Jurisdiction While Appeal Pending filed on 06/]7/15 53433-5437
Supplemental Appendix of Exhibits to Petition for a Writ of Habeas
Corpus Exhibits One (1) Through Twenty Five (25) filed on 06/12/15 5161-5363
Supplemental Notice of Defendant’s Expert Witnesses filed on 07/29/10 i117-1151
Supplemental Natice of Expert Witness filed on 05/17/12 3443-3447
Supplemental Notice of Expert Witnesses filed on 01/03/11 2756-2760
Suppiemental Notice of Expert Witnesses filed on 08/13/10 1266-1267
Supplemental Notice of Expert Witnesses filed on 08/16/10 1297-1305
Supplemental Notice of Witnesses filed on 01/14/11 2872-2875
Supplemental Notice of Witnesses filed on 03/107/09 0228-022%

| Supplemental Notice of Witnesses filed on 03/11/09 0237-0238
Supplemental Petition for Writ of Habeas Corpus (Post Conviction) filed

| on 04/08/15 3094-5144
Supplemental Petition for Writ of Habeas Corpus filed on 06/15/15 5364-5419
Verdict filed on 03/20/09 0289
Verdict filed on 06/15/12 3457

| Verdict Submitted to the Jury but Returned Unsigned filed on 09/02/10 1367-1398
Writ of Habeas Corpus filed on 01/30/0% | 0147-0148
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TRANSCRIPTS

Document Page No.
Transcript — All Pending Motions and Calendar Call filed on 02/04/11 2996-2(138
Transcript — All Pending Motions filed on 07/10/09 0351-0355
Transeript — All Pending Motions filed on 08/30/12 3461-3482
Transeript - All Pending Motions filed on 11/23/10 1464-1468
Transcript — All Pending Motions on 07/10/09 0348-0350
|_Transeript ~ Calendar Call filed on 02/04/1 | 2968-2973
Transcript — Calendar Call filed on 08/30/12 3520-3535
Transcript — Continued Hearing: Motion in Limine to Presemt Evidence of
Other Bad Acts filed on 08/30/12 3483-3500
Transcript ~ Defendant's Petition for Writ of Habeas Corpus (Post
Conviction} filed on 10/29/15 5560-5564
Transcript — Defendant’s Pro Per Motion to Dismiss Based Lipon
Violation(s) filed on 08/30/12 3510-351%
Transcript — Defendnat’s Motion to Settle Record filed on 07710/09 (05342-0345
Transcript — Entry of Plea/Trial Setting filed on 07/10/09 0356-0358
Transcript — Jury Trail — Day | filed on 10/14/09 0724-1022
Transcript —Jury Trial — Day ! filed on 07/10/09 (}582-0651
Transeript — Jury Trial — Day 1 filed on 07/10/0% 0652-0721
Transcript — Jury Trial - Day 1 filed on 09/04/12 4278-4622
Transcript — Jury Trial — Day 1 filed on 11/23710 1579-1602
Transcript — Jury Trial — Day 2 filed on 07/10/09 0515-0581
Transcript — Jury Trial — Day 2 filed on 11/23/10 1643-1615
Trangeript — Jury Tria! - Day 2 on (9/04/12 4001-4227
Transctipt — Jury Trial — Day 3 filed on 07/10/09 0462-0514
Transcript — Jury Trial — Day 3 filed on 11/23/10 1616-1738
Transcript — Jury Trial - Day 3 on 09/04/12 3779-4000
Transcript — Jury Trial - Day 4 filed on 07/10/09 0408-0461
Transeript — Jury Trial - Day 4 filed on 11/23/10 1739-2032
Transcript ~ Jury Trial — Day 4 on 09/04/12 3600-3778
| Transcript —Jury Trial - Day 5 filed on 07/10/G0 (359-0407
Transcript — Jury Trial - Day 5 filed on 09/04/12 3538-3599
Transcript — Jury Trial — Day 5 filed on 11/23/10 2033-2281
Transeript ~ Jury Trial — Day 6 filed on 11/23/10 2282-2507
Transcript - Jury Trial — Day 7 filed on 11723/10 2508-2681
Transcript - Jury Trial — Day 8 filed on 11/23/10 1469-1470)
Transcript — Jury Trial - Day 9 filed on 11/23/10 1471-1478
Transeript — Matthew D. Carling’s Motion to Withdraw as Aftorney of
Record for Defendant filed on 10/29/15 5557-5559
Transeript — Motions Hearing — August 17, 2010 filed on 1 1/23/10 1479-149%
Transcript — Motions Hearing — August 19, 2010 filed on 1 1/23/10 1500-1536
Transcript ~ Motions Hearing — August 20, 2010 filed on 11/23/10 | 1537-1578
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Transeript — Notice of Motion and Motion by Defendant O"Keefe to
Preclude the State from Introducing at Triai Improper Evidence and

Argwnent filed on 02/04/11 2674.2989
Transcript — Partial Transcript of the Jury Trial - Day 2 filed on 03/18/09 (240-0244
| Transcript — Petrocelli Hearing filed on G5/19/11 3046-3162
Transcript — Proceedings filed on 01/62/09 0028-0124
Transcript — Sentencing August 16, 2012 filed on 12/03/12 4632-4635
Transeript — Sentencing August 28, 2012 filed on 12/03/12 4636-4652
Transcript — Sentencing filed on 07/10/09 0337-034|
Transcript — Status Check: Availability of Dr. Benjamin for Trial filed on
02/04/11 2950-2995
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showered if I remember corractly and went right -- right to
MINE & Associakes.

Q And do you remember what day that was?

A I -- no. HNo.

Q If I told you September 1lth, would that refresh

your --
A Yeah,
g Does that esound right?
A Yep --
o Okay.
A -- that's about what time it was.

4] How, did you follow whether he was finishing his
Lreatment there at -- with MINE 87

Y Yes, I would -- I would make sure that Mike Thompson
touched base with me, becasuse again, once he admitted that he
had a problem T was not golng to put hRim kack to work or do
anything that might put anybody else in danger as far you know,
I don't want him being drunk on the job and hurting somebody or
himself.

Bo, in order to him to go back to work Mike Thompson
and MINE & Associates would have to keep me posted on how he's
doing, what's going on with the program, and once they notified
me and told me he was eligible for release from the program
then I would congider maybe putting him back in the field.

(0] Okay, sc when you -- when he goms to go in the

ROUGH DRAFT TRANSCRIPT
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program is there some kind of formal procedure that he's put cn

a list where he can't work?

3 A Will you reask me that questicn, please?

Q Iz there a procedure chat you do with respect to his

clagsification or something so that he's put on some sort of

list that he can't go back to work until you say =07

7 A We keep a folder on each apprentice, pretty much

everything that goes down with them. 2nd in that folder I had

wrote that untll I was able to talk to the people from MINE &

Associates he would not be eligible to go bhack to work. 5o —-

and nobedy was allowed to dispatch that apprentice out without

me beaing involwved.

13 g Ckay. Is there -- are -- ares there things that he

could do with the Unicon while he was attending the Mines

counsal?

16 A I believe at that point in time he was. He —- we

were helping some candidates that were running for office and

stuff, you know, putting up signs and stuff like that.

19 And he -- I -- if 1 remember correctly, I think he

came up to me and asked say, "Hey, is there something I can do

instead of just kind of sitrcing on the couch, I know I can't go

back to work and I am still in treatment." and I dc believe he

waz put doing some political stuff, you kinow, driving some

signs, kind of keeping himself In shape you know, getting --

staying used to the heat and stuff like tharc, 8o, I believe

ROUGH DRAFT TRANSCRIPT
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that's what he was doing at that time until I -- I heard back
from his people.

Q Thank you.

M5. PALM: Court's indulgence.
BY M5, PALM:

o] Was -- was there a fime that he introduced to vou s
woman named Victoria Whitmarsh?

A ¥es, there was.

Q Okay. &and how did that introjection go?

-1 I happened to be at our lecal hzll itsgelf and I
believe she was phone bhanking, and just come across the two of
them as I was going to conduct business there, and Brian just
wantad to make sure he introduced her to me.

L8] Okay, and then were you aware whether the two of them

partigipated in Union activities together?
A No, that was actually the first time I had actually

met hieg significant other there. So no, I was not aware that

they were --
Lo Clkay.
A -- doing stuff together there,

0 How obout after that, do you know if they did Union
activities together?

Y I dan't.

Q If you had previously testified that they did phone

banking together, does that sound right?

ROUGH DRAFT TRANSCRIPT
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1 A No, she phone banked, he was in the field.

2 Q Okay, so they both participated ip the Union

activities just --

A Carrect.

Q -- just separately?

& A Just -- and now I only knew of it that day --

7 g Okay.

B -- when he introduced. I had no idea she was

actually working at the phone bank,

in Q Ckay. Did you know if she worked at the phone bank

after that?

A I don't.

13 M&. PALM: {Courk's indulgence. 1 have no more

Thank you.

quesktions.

15 THE COURT: Any croas examination?

16 MS. GRAHAM: Yes judge, just briefly.

CROSS ~-EXAMINATION

EY M5. GRAHAM:

Good morning, sir.

Good morning.

So you basically mentored the defendant?

22 I would say -- in -- in a way, I mean --

23 Did you supervise him?

Z4

fuaring the apprenticeship program.

(o s B

During the apprenticeship program. And he came to

ROUGH DRAFT TRANSCRIPT
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you during the apprenticeship program?

. That's correct.

% To talk to you about his alechol problem --

A That's torrect,

o -- is that correct? And you indicated on direct
examination that he wanted to get down to the nuts and bolts of
the issue; is that correct?

A Corrsct.

o] And isn't -- isn't it true sir that the nuts and
balts of the issue is that he was actually fired from the
apprenticeship program because he was three cut of five days?

A That's not true.

Q That's niot true?
.Y Mg,
Q 80 it wouldn't be correct in -- if Brian had

indicated to the admissions director at Mines that that was why
he was there?

A That I den't know abgut.

2 Okay, but you -- he didn't tell you khac
epacifically?

A That'=s correct. Nor did his foreman that supposedly
fired him.

g Ckay, &o it's your testimony that he just voluntarily
came Lo you out of the blue, told you that he had an alcghol

problem, and that you --

ROUGH DRAFT TRANSCRIFT
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A Pretty much what happened.
9] -- did as much as you could to get him into Miuss

immediately?

A The minute -- leck, our guys are like family, and so

OUr women --
that's a --
and the minuta --
that's a --
he came to me.
Excuse me, sir, that's a yes or no guestion.
Why don't you repeat your questionm.
THE COURT: Repeat your question.
EY MS. GRAHAM:

Q Okay. The question is, you did whatever you could at
chat moment to get him into Mines?

A Abzolutely.

o And from what I understand that you were brying to
tell me is that -- that the Unionz are like family's, ie that
correct?

¥y That's correct.

Q And so as another brother to a brother, you wanted to
make sure he got the help that he needed?

A Ahsolutely.
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Q In fact he couldn't go back to work unless he
completed that program; is that correct?
A Not once he admitted te me he had an alcohel problem,

absolutely. I knew --

Q Okay.

B -- nothing about one prior to that.

Q And you supervised him?

;) That's correct.

0 Okay, and you indicated that he smelled of alcohol
when he entered your office?

A That's correct.

o Ckay. Do you know if he ever completed that program?

A Which cne?

Q That Mines program.

A From what I was told, and I belisve --

Q Well, do you know, that's the guestion.

A I only know what they told me,

Q Is --

& And that he was good to go to ao back to work.

Q Okay, and do you have any idea what that date wasg?

A T know it was only 20 something days after T put him

in and it kind of flocred me in a way.
(o, Okay., would thar have been -- your aware of —- of why
you're here today; is that correct?

A Abeolutely.
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o] And would you agree with me if I told that that was

the day before the incident that occurred hare?

A I'm not sure of the date, 20 I don't know,

4] Ckay, would it surprise you to know that cnce hes
graduated from this Mines program, did you to -- to go bagk to
work?

A Once. I believe 1t was Mike Thompson called me and

said that, you know, he's been going to every appointment,
always on time you know, hasn't missed one. It -- Lou, I give
him the okay to, based on his professional opinien, that he's
good £0 g0 to go back to work., At that point in cime I tried
ko actually call him to ge back te work --

Q Okay,

A -- and couldn't get & hold of him.

] ¥ou could not get a hold of him?

A Correct.

o] Okay. 5o you actually tried to get ahold of him to
let him kaow that he was eligible to go back to work?

A Yes.

Q Do you know if anybody else got aheld of him ko let
him know that he gor back to work?

A Again, I'm in charge of that, I'm the cne calling.

4} Ckay. GSo, if you wouldn't of called him to let him
know that he was cleared to go back to work, then he would of

never gotten that phonecall; is that what your saying?
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70
b3 A Unless he would have called me.
2 Q Ckay. Would it surprise you to know that upon
3 | completing his alcohel counseling that he was sent te, that he
4 | celebrated by drinking?
-t a I was not aware of that.
6 Q Ckay.
7 ME. GRAHAM: PFaas.
B THE CQURT: Ms. Palm, any redirect?
9 MS. PALM: Just briefly.
1o REDIRECT EXAMINATION
11| BY M5. PAILM:
1z Q Sir, would it help refresh your recollection if you
13 | looked at a transcript of your prior testimony as far as the
14 | date Brian waz eligible to go to back to work?
15 A Bure.
18 MS., PALM: May I approach Your Honor?
17 THE COHIRT: Yes.
18 THE WITNEES: It's been some time.
15 | BY M5. PALM:
20 Q Showing you page 26, the top of the page.
z1 A Like I said, it was 20 something days, yeah.
22 THE CQURT: Sir, read it to yourself and then Ms.
23 | Palm will ask you a guestion.
24 THE WITNESS: Okay.
25 | BY MS5. BALM:
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g Does that help vou remember?

A Yes.

Q And what dare was he eligible to go back to work?
A According to that testimeny it looks by the 29th.

9] Arnd that -~ this prior testimony happened closer in

time to the event?

A Correct.
Q And it's probably more accurate than your memery
tcday?

A Absclutely.

Q Ckay. &And s0 the -- the very day that thisz tragedy
occurred is the day vou were trying to contact Brizn te let him
know about a job?

A 2nd if I remember correctly, when I was asked that
guestion before, I wasn't exactly sure on the date. I know it
happened somewhere Qctober, Wovember'ish, maybe the end Ccoctcoher
or the beginning of November, and I found out through the

internet actually --

Q Okay.

A -- that this was even going down.

Q Okay. So around the same time a3 the event, in your
memcry ?

-3 That would be fair to say.
Q Okay, and apprentices are actually alsc encouraged to

seek employment on there own and then contact you?
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. Correct.

Q S0 you wouldn't know if Mr. O'Keefe had found his own
lob prospect if he hadn't contacted you yet?

A That's correct.

M5. PAILM: Thank you. No more questions,

THE COURT: Any recross?

ME. GRAHAM: Neothing further judge.

THE COURT: Any questions by any of the jurcrs? We
have a couple questions, marshal will pick up the guestions and
counsel please approach.

(Off-record bench conference)

THE COURT: Mr. DeSalviec we have a question from one
of the jurors, we did receive did two, there ilg only question
I'm legally avallable to ask {indiscernible) appropriate.

"when did the defendant come to you for alcohol
help?"

THE WITHESS: If -- If I remember correctly it was
first thing early in the morning,. I usually open up the
training center about 5:30 in the morning. I want to say it
that it was maybe around 7:00, 8:00 in the morning, somewhere
around there that he came by,

THE COURT: All right. Any follew up questions by
Ms. Falm?

MS. FALM: WNene, Your Henor, thank you.

THE COURT: By the State?
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MS. GRAHAM: No Your Honor.

THE COURT: Any -- any other questicns by any of the
jurors? No other questions. Thank you Mr. DeSalvio, I thank
you for your teetimeony, you are excused.

State please call your next witness.

MS. GRAHAM: State calls Joyce Toliver.

THE MARSHAL: What was that name again?

MR. LALLT: Joyce Toliver,

UNKNOWN FEMALE SPEAKER: Toliver.

THE MARSHAL: HMs. Toliver, iF you'll remain standing,
please raise your right hand and facs the Clerk.

JOYCE TOLIVER, STATE'S WITNESS, SWORM

THE MARSHAL: If you'll have a seat please, slide up
to the microphone. Please state and spell your name for the
record.

THE WITNESS: Joyce Toliver, J-0-¥-C-E, Taoliver,
T-0-L-I-V-E-R.

THE COURT: Go ahead, counsel.

MZ. GRAHAM: Thank you, Judge.

DIRECT ZXAMINATION
BY MS. GRMHAM:
Good morning, Ms., Tollver.
Good morning,

Where did you live on November Sth, 20087

0 ¥ O

5001 E1 Parque, Apartment 23, Las Vegas, Nevada,
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85146,

Q And that's in Clark Countys?

A Yes, it is,

Q Okay, and prior to November 5th how long had you
lived in that apartment?

B About -- it was going on 11 years, it would have been
1l years --

Q Okay --

A == July.

Q and you sald Apartment 29, I'm going to show what's
baen marked and -- or entered as States Exhibit 2. If you
could just take a lock at your screen here, let me see £ I
can --

THE COURT: Ms. Craham, you need to ralse the lights
on this side, {(indiscernible} pushed down.

THE WITHNESS: ¥Yeah,

THE COURET: Thera you are.
BY MS5. GRAHAM:

Q Can you see that?

A Yesg, I can,

Q Okay. Can you point to the screen and show —-- can
yvou gee Apartment 29 in that, the -- the door?

A Yas, becausa I've been there for 100 vears, but it's

right here, right by the rail of the stairs, or as your geing

up.
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THE COURT: Ma'am you can --
MS. GRAHAM: Can you --
THE COURT: -- press on the screen.

THE WITWNEZS: Oh, okay. Thank you, right here.

BY MS. GRAHAM:

2D o 0O ¥ O

O » QO

Lo R~ S &

Okay, so that was your apartment?
That iz gur apartment.

Now, whe lived with you in the apartment?
Husband.

Husband?

Yag .

Does --

Husband?

-- your hushand have a nama?

Yeg, Charles Toliver. Cogkie.
Cookiae, he's geot a nicknama?

Yeah, ever gince he wae a baby.

All right. And did you know any of your neighbors,

having lived there 11 years?

A

Q

¥es.

bid you know who lived in the apartment dirsctly

above yours?

A

Q

Yes.

And who waz that, on November Sth 200872

Brian.
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Q Ckay, can you -~
. {Indiscernible) .
Q -- point to the screen and circle where Brian lived?

Okay, do you kmow how long Brian lived there?

A 1 think about maybe two or three months, he had just
been there. It wasn't long.

Q Couple months?

B Yeah.

9, And do you knmow if anybody lived with him?

A In the couple of months chat he was there, or cthe
three months he was there I noticed it was like the first girl
that came in there with, and then there was another ¢one --

Q oh.

A -- and then the last cne 50 I say about two to three.

Q0 Ckay. The first girl, can you -- can you describe
the Eirst girl?

A Ehe about five, three or four, I think about that
height. Kind of not stocky and heavy, she was kind of slim --
medium build. <Ckay.

a Did you know her name?

A Ho, didn't,

0 Okay, and -- and what ethnic background?

. I do bellieve the first one waeg white,
Q Ckay, so there was a second woman that moved in?
A Yea.
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8] And can you describe that woman?

A She's about the same height, they were not tall, they
were all medium build. BShe was a liggle bit thinner . And I'm
not for sure if she was Japansese or Asian mixed -- mixed with
Cauncasian.

Q Okay, and did you know that girl's name?

& It ecould have been Carol or --

Q Okay.

A == Lisa. I'm not good with names, I'm cld.

L#] I understand. Okay, what about the third girl?

A The third girl I spoke te cne time and I used tg wave
to her.

] Can you describe her?

B Ehe was really, rezlly, really thin.

6] I'm serry, she was what?

A Really thin, she was thin build. Maybe about five or
five foot one, she could've of been four nine. Long halr, she

was Caucasian, that's about as much I could tell about her.

Q Did you know her name?
2 Vicky.
o Okay .

A Victoria.
8] And you said that you had this third girl that you
had seen her cne time?

A Yes,
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Q And when did you see her?
F. I zeen her on the back porch -- I mean like the

patio, we have --

Q Iz there a back patio to thar?
A Yeah.
Q Olegy .

A And like beécause we would walk around to go to our
cars, 4o to work, their patic would be facing that way and
gometimes I see it standing in the window I believe,
{indiscernible} and I saw her cne time on the balcony and I
spoke to her. That was about the first time I think I had
really spoke to her because I didn't see her, T work, When T
get off from work nobody would be ocut, or when I went to work a
4:00 in the morning nobody would be out,

Q All right, so you leave for work about 4:00 in the
morning?

k. Yes.

4] And what time do you generally get home?

- If I do the morning shifr that's like 5:00 o'clock,
I'd get off at 2:30 but I wouldn't directly coma homa, I'd go
Lo my moms and dad because they were elderly and I'd take rare
of them and even fix dinner and stuff. By the time I get hack
to my house it'd be like about 8:00 ¢r -- about 8:00.

[, Okay. Did you ever have any -- or -- interaction

with defandant?
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Okay --

A I suppose a couple times.
g Ingidentally, do you sée who -- who —- who you
described as Brian in the courtroom today?

p- Yeg T do.

R Can you pelint to him and describe something that he's

wearing?

A He's right here, locks colder, logks a little bit

slimmer, but that's Brian right there,

Q

Okay --

THE COURT: #What's he wearing ma'am?

THE WITHESS: He's wearing I gquess & black suit, blue
shirt and a pretty, yellow polk a dot tie.

THE COURT: Record reflect identification of the

defendant .
MS. GRAHAM: Thank you, Judge.

BY MS. GRAHAM:

Q Did you have any interaction with the defendant

during the time that he lived there?

F I think the first time that I interacted with and the

cnly time was when I think he had one of the girls that was

moving In, and she had boxes on her back and then she was

moving, he was standing on the steps with me. I said, what are

doing, this picture looks backwards, your supposed ko -- -- --
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-- he say you want te help. I said well, you want to talk o
my husband about that, I don't be moving nothing, and it was
like a joke in that --
Q Ch.
A -~ there was like the first and the only time that we

had any kind of interacrion.

0} Okay, and you indicated that he had a beer in his

hand?
A Yeah.
Q Ukay. Did you often see him around the complex?
.Y Yeah.
Q Okay. And where was that?
A I'd geen him a couple of times in the parking lot.
Q Okay .
A You know, on my going and coming, just wave, you
lenow .

o All right, but -- yvou were in the parking lot or --
or he was in the parking lot?

F:8 He probably was in the parking lot either coming out
as I was going in.

0 Okay, 8o no significant interaction?

A N,

Q All right. Did you ever have the opportunity to
cbserve the defendant and the last girlfriend, Victoeria,

together?
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November 5tch 20087

A

Q

November Sth specifically, 24008.

B

Q

Q

A

o'clock.

Q

8

what you were doing?

Ckay.

Ho.

I want to direct your attention to the night of

Ckay.
Do you remember that night?
Plain as day. it'll never go away.
OKay. were you at home --
Yes --

-~ the night of November sth?

Yea, I was.

I was just getting relaxed to watch my stories.

be working during the day, I watch them at night which is when

I like (indiscernible) General Hospital it comes on at 9:00

Ckay.

And you just had ypur shower and -- where do you

My bedroom.

ROUGH DRAFT TRANSCRIPT

Specifically arcund 9:00 pm, c<an you tell the jury

So I had just had my shower and was getting ready to

Do you recall seeing them at all together on

If 1

101819



1d

11

12

13

14

15

16

17

18

19

20

21

2d

23

24

25

Q -- your scap operas? In your bedroom?
A In my bedroom.

Q Okay, 3¢ you have a TV in your bedroom?
A Yes, I da.

Q All right.

MS. GRAHAM: Judg.e, may I approach the withess?

THE COURT: Yes.

MS. GRAHAM: I'm showing -- showing defense attorney

what'a been marked as States Proposed 1.
BY M5. GRAHAM:
Q Showing Me. Teliver what's been marked as States

Proposed 1; do you recognize that?

A It locks like a floor layout plan of our apartment.

Q Okay, does that fairly and accurately depict the
layout af your apartment?

A ¥Yes, we're right above and here's where
{indiscernible) .

Q2 Qkay, does that --
-- upetairs [indiscernible) .
-- particular diagram reflect the --
Yes, it does,
-- layout of your apartment?

Yeg, it does,

DY 0 o 0 0w

Ckay. Do you know if the apartment directly above

yours, meaning the defendant's, have the same layout?
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you offering it?

F.S

Q

3

Q

A

Q

layout?

A

Q

be admitted.

BY M3, GRAHAM:

your bedroom was?

-- the layout of the apartment zbove you was the exact same

way ilt's turned now,

be on this side.

Yes.

Okay.

ME. GRAHAM: May I publigh?

THE COURT: I -- it hasn't been admitted yek. Are

Yes.

THE COURT: Okay.

State would move Yo,

MS. GRAMAM: Yeg,

MS. PALM: Ng objection.

THE COURT: &All right. Yes, you may publish, it'll

{Exhibit 1 admitted)

Can you point on the sc¢reen and show where your --

(Indiscernible).

Thank you.

Right in hera. Bedroom.

Thank you. And you indicated before that you -- the

Yes, it is. But you know what, I'm just noticing the

seem like my bed -- my other hedroom would

Okay. well maybe we need to fix the diagram. wWe'll
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a4
get back to that.

A Okay. (Indiscernible) the bathreom (indiscerpible) --

o So ahour --

A -- (indiscernibie).

] -- about %:00 p.m., that evening you were in bed?

A ¥eE.

8] And was your husband, Cockle, home with you that
evening?

) Snoring like a baby.

Q COkay, snoring like -- where was he snoring at?

& In the bedroom,

(] Okay, and I assume that he doesn't ancre unless he's
sleeping?

A Fight.

Q Ckay. So he was sleeping in the bed next to you?

A Yes, he was.

Q At some point did you hear something that -- from the
apartment abawve that causad you some concern?

A Yes, a lot of rumbling.

o A lot of rumbling?

n Yeah.

Q Okay, and at this point when the rumbling began can
you kind of estimate or what -- what soap apera where you
watching at that point?

A Well, I was trying to watch One Life to Live.
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Q Ckay, you were trying tc watch --

A And it was just -- and I was like, oh, ckay. Because
there never been no noise from him up there.

Okay.

A Good tenant. And then it just got -- got louder and
louder,

o Let me stop you right there. So you -- you heard the
rumbling and it was about -- during One Life te Live?

A Something like that, say about ten after 9:00.

o Okay. In response to the rumbling -- you zeem a
little irritated by that, what -- what did you do at firsc?

B I just turned the TV up louder.

Q Chay.

a Between the snoring and the room I'm like, okay, this
is not going to work tonight.

2 Okay.

A I turned the television up.

Q All right. 5o initially you indicated that you heard

just scome mumbling?

A Yeah.

Q At some point in time did the nolises get louder?
A Yesg, it did, it got --

¥ Okay.

A -=- it got really loud.

Q Okay, and can you describe what yvou heard to the
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jury?

¥ [Beats with fists on witnesa stand!. But it was

coming from up.

me .

Q Okay --
A I thought for awhile they were going to fall down on
Q Okay, and when you say up are you referring to the

apartment above?

were

ceili

woke .

A The apartment above us.

g Okay. And do know how long that went on?

A It went on for the next 25 minutes or so.

o Okay. When you heard the rumbling getting louder

you able to hear One Life to Live?

A Nope.

Q Okay, so what did you do?

A I got a broom and started besating it up in the

ng but the stucco was falling me.

o Qkay.,

A And it just got louder and louder then my husband
He said what is that?

Q Okay. Let me stop you right there.

A Ckay.

o &A1l right. 5o after you've -- you'wve hit the broom

cn the ceiling, that didn't stop the hoises?

A Nope.
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Q

Ckay, amd in fact, T think you just testified that

your huskhand woke up?

A Yep.

Q Okay, did you wake him up?

A Mope.

Q Ckay, he woke up --

A He woke up,

g -- and what was his reaction?

A He just sat up in the bed, he was like, what's going
on.

Q Ckay, and what was your response?

A I said, I guess they gaoing to fall down on us.
{indiscernible) --

0 Ckay.

A -- they been having it going on for a while.

0 211 right. And at this time it had been going on for
a while?

A Thirty minutes probably about the -- when he woke up.

Q Okay. Once Charles woke up what did -- did you do?

A I just locked at him, he got the broom and he banged
up --

4] Okay.

b1 -- apd it still continued.

9] Okay, so he got the broom this pime?

1 Yep.

h
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L ] And I azsume he pounded on it maybe a little harder
2 (| that you would of?
3 A Yep, more stuccc.
4 g Okay. And did that stop the nolses?
5 A Na.
8 Q Okay, after Charles tcok the broom to the -- or
7 | Cookie tock the broom to the ceiling what happensd then?
a8 A I could hear crying.
9 9] Ckay. When you eay you hear crying --
10 A Um-h'm.
11 ] -- could you discern whether it was a male or female
12 | erying?
13 a It was a female because it was like high pitch.
14 0 Okay. And you eould hear thisz directly -- and vou
15 | were still in your bedroom --
16 A Still in my bedroom.
17 O -~ ak thig peoint? How long did the crying go on?
18 A For & good little while.
19 d Okay, when you may a little while --
20 A About «-
21 Q -- perhapa it's hetter to associate it to -- was One
22 | Life to Live over?
23 A One Life to Live was still on.
24 0 Okay .
25 A Still on so, I1'd say about a good five or ten minutes
ROUGH DRAFT TRANSCRIPT
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maybe, probably -- might of been looger than that.

Q

A

Q

A

Q

he gone back to sleep?

A

Q

A

Q

moaning?

A

like --

Q

A

Q

and the orying was from a male or a female?

F:3 Definitely from a female.

Q Ckay. After you heard the moaning start what
happened?

. My husband was breaking his neck going back down the
steps and --

Q Sorry?

A My husband was coming back down the steps.

89

Dkay.

Because the crying turned into moaning.
Okay, and the crying turned intc moaning?
Yes.

What was Charles doing at this point, did he -- had

Ho.
Ckay.
He went upstairs.

Before I get there Joyce can you describe the

Then crying, and meaning again. Crying. You know,
like thak.

Okay.

And --

Did you -- could you determine whether the moaning
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Q Okay, wait a minute. Was -- did he leave the
apartment?

F: Yes, he did.

Q Okay, let -~ let's start there. S0 after Cookie
takes the broom --

A Um*hm.

9] Okay. What does he do then?

A He says he's got to go up there and stop it, 1t don't
make no sense.

o QOkay, so what did he do?

LY He got his house shoes, now he started geing cut the
door and went cut the door and went up the steps.

Q Okay, but where were you when Cookie went up the
steps?

A Stayed right there in the bed.

u] Ckay, so you just stayed in the bed --

A Um" hm.

0] -- at this time? Okay, so while he was gone you

heard the moaning, is that --

A Right,
Q -- what your saying? OCkay.
A About as soon as he geot out the door the moaning --

because she was already crying, there was already crying coming
up there.

Q Ckay.
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1 A And I think that time might of =-- would

(indiscernible) want te go sea what was going on because of the

3 eorying. Like I said they were very quiet, we had never heard

no kind of nothing until that night.

5 Q Okay. And Cookie leaves, what do you hear from the

apartment above after he leaves?

7 & The moaning, and then it just got fainter and then it

stopped and T --

Q

10 A -~ T had a real eerie felling that we might --

Okay.

something ain't definmitely right like that.

12 g Okay. BSo after Cookie leaves does he eventuzlly come

back te the aparcment?

14 -3 Oh, ves.

Q
A

oh, yes?

Ch, yes.

Q Okay, and what happened when he came back? Without

telling me what he said --

19 A Okay.

-- what happened when he came back?

21 He ran in without my house shoas.

22 He had --

25 And he --

24 -= your house shoes on?

0 @ 0 B 0O

Yealh, he ran upstairs with my house shos and he came
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| ‘ .

back with them not -- not en his feet and =-
2 Okay.
¥- -- he was out of breath and he go -- he was just

really, really enthused about what happened.
o Okay, did he describe to you --

A Y¥eog he did.

g -- what he had just gsean?

A Yep.

Q Okay, and did that cause him concern?
B Yeg, it did.

Q bid it cause you concern?

A oh, yes.

Qo Okay, and at -- at that point do you know based on

that concern what Cookie did nextk?

A I do helieve he went back outside.
4] Okay .
A And I don't follow him up and I don't -- I don't care

whatever's going on I'm not addicted to going and looking for
trouble, I stay put.

Q Ckay, s0 --

A BEukt he --
Q -- you remain in the appartment?
A I remains in the apartment.

o Despite what cookie had teld you?

P Yep.
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call g117

A

g

A

asked me to call but I -- I know I heard him hollering cuteide

Do you if -- did you ever -- did he ever tell you to

He might of.

Ckay.

I don't -- can't really remember if he had me --

ko dial 911,

e

Okay, so before he came hack into the apartment you

heard him hollering sutside?

A

Q

Yep.

Okay, how long was he gone from your apartment before

he came back the first tima?

&
Qg

B

Q

came back to the apartment he eventually left again, was that

Maybe five minutes or so.
Okay.

Long encugh Lo run up and run back.

all right. &And then you indicated that cnce Cockie

to just go get your house shoss?

A

S = B -

No, because the house shoes didn't come back.

Okay.

Just went out.

And you remained in your apartment?

I remained in the apartment.

And eventually did officers arrive at --

Yee they did.
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Q

.

Q

apeak Lo

night --

A

Q

- the addre=z=s?7

Yes.

Okay. And at gome point that night were you asked to

police and tell them what you remember happening that

Yas.

Okay, and did you do that?

-- what you heard?

10

11

1z

12

14

17 R}

ta Live?y

BY MS. PALM:

I sure did.
Okay.

MS. GRAHAM: TI'll pass the witnass at this time,

THE COURT: All right, thank you. Cross examination.

MS. PALM: Thank you.

M5, PAIM: Good morming Ms. Toliver.
THE WITHESS: Good morning.

CROS5-EXAMINATION

¥You said you started hearing the noise right before

your show, the one you -- you generally wateh the, the One Life

Mo, it was like right when the show was starting.

Ckay, so and —- and you watch those shows regularly

That's right.
80 -- s0 you know that time for sure -«

e
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A

Q

kind of the -- the thumping around and on and off with the

famzle crying?

A

Q

A

Q

A

Q

A

Q

A

Q

-3
minutes.

Q

A

finally wakes up because of the noise?

he goes up?

would be going up stairs?

was only up there for ten seconds, deoes that sound right?

back down the stairsg --

-- i 9:007
Right, $:00.

Okay, and so that's when the poise starts and it's

Yes.,

&nd then that goes for a while and then your husband

Yes.

Gkay, and -- and what time did you think he woke up

It had fo be like about maybe 9:25, mayba %:30.

Okay, then how leng is he listening to noises before

Oh, maybe four minutes.

Qkay, so about 9:30 but definitely before 10:00 he

Ch yeah, definitely before 10:00, yeah.

Ckay, and then if you testified previously that he

More than -- is wasn't like ten seconds, maybe five

Ckay.

Eecause I don't know how long it takes to go up and
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Q Right.

a -~ and then he was in the -- the -- on the -- in his
apartment 50, it wasn't long.

Q Okay. Seo, your previous testimony of ten minutes was
just kind of a gqueas?

A Bort of.

Q Just -- kingd of --

A Yep,

Q -- it's a sghort amount of time and vou didn't know?

A It's a ghort amount of time, ten minutes secemed like
a short time --

Ckay,

b -- but ten minutes could alse seem long, sg.

Q0 Ckay, and then right after your huaband goes up and
comes down, that would still be about 5:30, 9:40 right?

A About that time.

(] Okay, and --

A Maybe 9:4%.

¥, -~ then ars the police coming righe away pretty much?

A Bo,

Q How long does it take the police to come?

A Awhile. It was a good while, J'd say about maybe

minutes to an hour when they arrived.
Q Okay but didn't -- didn't your husband call for

scmebody to call the polica?
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Yes, he did.
And they didn't call the police?

A

¥Yes, they did.
Q Ckay, and then the police just tock = long time to

get there?

!

Yezh.

45 minutez to an hour. But you're sure -- you'te

Q

sure because your sure of your show is that this starts --

A Right .

g -=- at 9;007

A Right.

5] Ckay, if -- if you learned that the police weren't

actually called until 11:60, dees that change anything?

A Mo, because they were called -- they were called as

soon as -- pecause T heard my huaband outside hollering telling
Robin (phonetic) to call the police and that --

Q

Ckay.
R -- was like as soon as he ran upstairs, ran back out
and went back ¢ut again.

2 Okay. 5o, if the police were called right when --

when Mr. Toliver came down and if that time was 11:00 a'‘clock
could it have been two hours vou were listening to noises for?

A No.

Q Okay, your -- your sure it was --

A I'm positive, my story One Life to Live is only an

ROUGH DRAFT TRANSCRIPT

001835



10

11

12

13

14

15

1g

17

1B

19

20

i

22

23

24

25

hour leong.

g Okay, so your sure it was a half an hour noise
period?

A Yes, about a half an hour,

9] Okay.

A Or a little bit more.

Q And during that -- that time period the only thing
that you hear ils the femsle?

A Correckt.

Q Ckay. And I just want to talk about that
{indiacernible} . I am showing you the States Exhibit 1, it's
that the bedroom layout?

A Um' hm,

Q Now, did I understand your teatimony right, your
apartments actually flipped, than this one?

A Well, thisz is like my setup, but this bedroom is over
on thisz side but this is the master bedrocom just like his.

Q Can you touch the screen where your master bedroom
ig?

¥ Same place.

Q Okay, so what'sg split?

A Because the bathroom. Because right here would be my
other bedroom and I quess they have it eon this side.

Q I'm sorry, could you touch where your other bedroom

ia?
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Right here, on the other side of the other bathroom.
Q Okay, so you're the same as theirs or different?

A A little different cut on the -- when it got up here
I'm like, okay, because I see this.

Q 1 -~ are the -- is the master bedroom in your
apartment actually on the cother side that this one?

A Ho, the master bedroom i3 exactly where curs is --

Q Okay.

A -- where hig is, it's just a bed -- the other bedroom

other side.

Can you show me where your cther bedroom is?

Right hers,

Okay,

On the ckther side of the other bathroom.

Ckay. I just had to clarify that because I waso't
what you were saying. Were you watching any other shows
night besides the One Life to Live?

A No, and I missed that one.

But you normally watch General Hospital after that?

General Hoepital --

Ckay.

A == Which comes on at 10:00.
o Okay, s0 by the rime General Hospital came on were
the police already there?

A No.
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84 Okay, so the General Hospital is this long waiting
period when they don't come for an hour?

A General Hoszpital had been playing about maybe 25 or
minutes.

Q When -- when the police get there?

A When the poliice -- righe,

Q And {eneral Hoapltal starts at 106:007

A Correct.

(o, And -- did the -- did you meet with the DA's before
you got ready to testify?

A When?

9, Last week, Did you come down here last week and nmeet

with the DA's?

A Yes, I did.

] Okay, did they give you a copy of your statem=nt?
A Already had one, yep.

Q Okay, and -- and your previcus testimony?

b3 Un-b'm, I had --

Q Okay .

A +— I had it already. They gave me --

¢ Do you remember in your gtatement that you only

mentioned Charles hitting the broom with the ceiling, did you
lock at it?
A I read through ic.

0 Okay. D[o you remember that you didn't mention that

ROUGH DRAFT TRANSCRIFT

NO18"8




you hit the broom with the ceiling [mic]?
2 A I'm old and forgetful, but I know I hit the ceiling
Eirat.
4 Q Okay, I'm not -- I'm not saying you didn't, I'm just
-= I'm trying to clarify because sometimes would you agree that
if you give a statement close to the time, sometimes that
Statement is the better memory than later when you're trying to
remember?

g A That's something I'm not going to forget.
10 Q Yeah. Okay. But if it -- if it's not mentiocned in
your statement is5 that just an oversiaght yvou forgot to tell
them --

13 A I forgot to say it,

14 o] -- that you did it te? Okay. And if you said in

your gtatement that the noise -- the constant noise went on for
at least an hour, would chat not be accurate?
17 ¥ That would ke accurate.

18 Q Ckay. 20 -- so the noise went on for an hour before

Charles went up there?

20 ¥4 No, not for an hour, it was like 35 minutes when he

-- when it wokes him up.
22 Q Ckay. If you -- if you said in your atatement the
noise went on for an hour and then Charles got up, would that
not be corrxect?

25 MR. LALLTI: I'm SQrry, Your Honor, can we just ask
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what page counsel's --

THE COURT: Yeah,

MR. LALLI: -- referring to?

THE WITNESS: Lef me --

MS. PALM: Seven.

THE WITHESS: -- go get mine cutside.

THE COURT: Sewven. Page seven.

. THE WITNESS: Now --

MR. LALLI: Thank wou.

THE WITHESS: -- say thabt again please.
BY ME, PALM:

Q 211 right, if you -- if you had said in your
statement that the nolse went -- went on for an hour and then
Charlies woke up, would that not be gorrect?

2 It wasn't an hour, if I said in the statement at that

particular time maybe the time span from a hour to 40 to
minutes.

Q Okay .

F.¥ It's lapseing in my memory.

Q Were going to help vou look at your starement and see
what you =aid?

A No, you can go on (indiscermible},

QR Qkay.

A Like I sald, it's burned in my memary.

Q0 ckay, so if you gaid --
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A The time sequence might be off a little but what
happened is there as clear as a bell.

(0] All right, so if you told the police at the time of
your statement it went on for at least an hour because he got
up at 10:00, does that sound like what you said?

¥ I can't rezlly remember.

Q Ckay.

A I know I said it went on for -- for a while, I don't
if I =zaid an hour, I might of said hour --

Q Well, ckay. If you can't remember I -- I can show
you and see if that -- if you recall saying chat. If that's
what you said, I -- I'm not trying to put words in your mouth.

A Na. that all right.

MS5. PALM: Can 1 approach Your Honor?
THE COURT: Yes.
BY MS. PALM:

o Do you mind looking at the last little bit of that
page ma'am? I (indiscernible).

A Um'hm, I see it. Sg, if I said that, they wrote it,
I paid that.

Q Okay, and -- and s¢ when they asked how long ik went
o before Cookie woke up and you sald at least an hour, is that
right?¥

A Ckay .

o Okay. And -- and that -- you gave that statement
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that night

A

10

11

12

R

16

18

22

24

Q

A

Q

later on n

o ¥ Q2 » O »

e S S = T

A

attention

Q

A

Q

while Cookie is ocutside and upstairs --

moaning and he was -- left so quick, he wasn't even paying

wae walking up.

Cookie went upstairs and came bacgk down?

+ right?

That night.

The night that it happened?

The night that it happened.
You think you remember a little bit betrer then than
ow?
Probably, yeah, because it had just happened.
Okay. Right.

You're talking about a year ago.

Right.

I went the ten minutes.

And then so the only time you heard the moaning is

When he was --

-- in that apartment?

-- when he was going cut she was already crying.
Okay.
And when she -- when he was going out she had started

tc the way nothing except for the noise and while he

Ckay, B0 was the moaning going on the whole time that

Hobt the whole time just --

Okay.
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P -- when -- time he was getting ready te leave to go
out and before he evem got back down it just died, it just
stoppad,

Q Okay. when he -- do you remember saying that when he
came back in you told him, come back in and listen tec the

moaning, but he couldn't hear it cause he's deaf?

A What?
Qo Do you remember saying that?
A I don't remember saying that he was deaf and listen

to the moaning.

Q Maybe I misinterpreted that, I don't want to --

A I think so.

& Okay.

b1 Because he's a man and he's not thorough 1ike that.

Q Okay -- well, would it help you remember what you
gaid exactly if I showed you your statement?
A {Indiscernible;}.
MS. PALM: May I --
THE COURT: Which page?
HME. PALM: -- approach Your Honor? Page ten. 0Of
voluntary etatement.
BY M5, PALM:
Q Ma'am if you could just lock at where you say -- do
you recall saying that?

THE COURT: First, ma'am, read -- read the
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sgLatement --

BY M5. PALM:

4] S0 did you say you told him come in -- come in and
listen, but he can't hear he's deaf?

A I don't remember. 1] don't remember saying that.

Q Okay, and at the time it was still 2 litkle faint butk

then it stopped?

A

Q

of the incident right, right afterwards?

S

2 P 0D o 0O P O

gtill going on when Charles had come back in?

106

THE WITNESS: OCh.

THE COURT: -- and then ask the next guestion.

THE WITNESS: Okay.

THE COURT: Ma'am, read -- na, read it to yourself,
THE WITNESS: ©Oh, I read it.

THE COURT: Okay., now the next question, Ms. Palm.

¥eas.

Okay. So, you gave that statement right at the time

Right, I could've --

Ckay.

-- 2aid that. Like I --

Okay .

-- said, I don't really remember exactly --
Okay.

-- word for word what I said.

But at leaszt then you thought that the noise was
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1 A Yes, it was.
. Q Okay --
k. A It wasn't qgoing on vwhen he come back in,
4 2 Okay, but in your --
A When he left going out,

<t Q Right, but in your statement vou said that you told

Charles, come in listen to the noisae, it was scill at little

faint.

5 A I don't remember saying that.

10 Q Right, but -- do you want to ses your sStatement

again?

12 A I still don't remember -- no, I just sald T don't

remember saying that.

a} Okay, but ¥you don'c dispute that you said that?

B

I could of but like I said --

Na,

18 0 Okay.,

17 A -- I don't remember saying that.

18 o Ckay. A&And do you recall telling the police that when

Charles came back down, right after that you went to the door

and the police and ptuff were coming?

21 A I think I went outside the door.

o] Ckay.

23 A Where everybody was standing out on the grass

Okay.

ROUGH DRAFT TRANSCRIPT

001845




11

13

13

20

21

23

24

A

Q

And then I came back in cause the police asked

everybody to go back into their apartments.

Okay, was that -- was that -- though -- tight when

Charles cawme back downstairs, pretty much the police were

there?

A

seconds, it was like I'd say 35 to 45 minutes.

Q

BY MS. EALM:

Ho .,

time all the tenants was gathering ocutside.

MS., PAIM:.

Okay.

Court's indulgence, I lost my place.

Do you recall saying that Charles went out

there, about ten seconds later he comes running in, and after

Because they didn't show up in like five

Because by that

that you went te the door and you saw everybody looking,

A

Q

A
Q
A
2

A

BY MS.

policemen and all?

Yeah.

Okay.

Yesa,

S0 there was -- some -- scme -- you're saying

today that there was a lapse in time before --

-- the pelice came?

Yes.

All right.

stuff started at 2:007

Yep.
M5. PALM:

PALM:

But your sure this -- all of this neise

Positive about that.

Court's indulgence.
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Q Ma'am, you didn't call the police yourself, did you?
A No, I didp't.
Q Do you recall saying in your statement that you
called the police?
¥ 1l don't remamber.
Q If I show you your statement will it help you
remember?
A No, because I still wouldn't remember.
o Ckay, you don't dispute that you said in Your
sfatement, "and I called the police?r
A Fo, I don't dispute it, I said I couldn't -- I don't
remembez .
o] Right, you just don't remember, ckay. Thank you, Ms.
Toliver.
A You're quite welcome,
THE COURT: 2ny redirect by the State?
MS. GRAHAM: Yem, just briefly judge.
REDIRECT EXAMINATION

BY MZ. GRAHAM:

LS

o] Okay. so Ms. Toliver I understand it's been a year
or --

A Tm ' hm,

QO -- 80 ago that this happensd. Understanding that you

indicated that your time frame might not be accurate --

A Accurate. Right.
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Q -- after that long and that's certainly
understandahle. Would you -- from the time that —- now, you
indicated Cockie went upstairs twice.

B Gkay.,

Q Okay, is that right?

A He did.

Q Okay, and -- is it -- is it correct in saying that
the disturbance upstairs went on for more that an hour?

f - Maybe a hour and five or ten, 15 minutes.

2 Ckay, and would you have any reason to disagree that
if -- if dispatch police got a 911 call, once they ware called

their response time would have been guicker than 35 minutes?
Would you have any reason to disagree with that?

F. I disagree. It was slow, because cur apartment
building we stayed in, they used ta like set up camp over there
because there was always so much stuff going on.

Q Om-hm.

A And then after like a couple of months thay just --
they didn't respond real quickly like they would normally do
when it firat atarted having bad stuff going on over thera.

g Okay, but -- but you really know what time 911 --

A Nope.

] -- was called, do yau?

A Um*hm.

Q Gkay, so you really wouldn't know how quick the

ROUGH DRAFT TRANSCRIPFT

{11848




10

1l

12

13

14

1z

1le

17

1B

18

20

21

22

23

24

25

11l

responge time wag if --

A Ho,
g -- if you didn't know what time and who called $11%
a Right

Q Waz -- would that be fair to say?

A That!d be fair to say.

Q Okay. But with regard to the disturbance upstairs,
you did indicate in your voluntary statement that -- if I could
refzresh your recollection. And you would that if you -- if you
Baid this in your wvoluntary statement that the ~- the
disturbance lasted over an hour, would that have been correct?

A That'd have been correct.

Q Ckay. So the disturbance could then very wall have
gone on through One Life to Live and inte General Hospital?

A A little bit intoc General Hospital, pot that far on.
I say if it -- if it went for a hour, it went for s hour, maybe

ten, fifteen mimtes.

Q Ukay .

A It didn't go for btwo,

Q Bur --

A Or even 30 minutes.

a But -

A {indiscernible) .

Q -- what your sure of is that you couldn't watch One

Life to Liwve that night --
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