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A Most the time, your muacles tend to go rigid. It's
not a matter of flopping around or anything like that. It

actually incapacitates the neuromuscular system, Bo you tend to

lock up.
Q Ckay.
A It's oot 8o much that yvou have mobility. As we tried

to grab his bhandsg though, and the taser gycle starts to come
off, that's when we get movement our of the defendant.

Q Ckay. So the first taser gycle wag not effactive on

A It worked a3 it's supposed to. Tr doesn'kt mean that
pecple alwaye comply after being tased the firvat Lime,

o Ckay. 8o during the first kase cycle, you ware nat
able to ger control of him?

- Caryect.

&) Did you wait until that cycle ended and try, or did
you start during the cycle?

A We -- I believe that's when I'm doing the process of
putting en my gloves, T don't believe that I was able to
holster my Lirearm, get my gloves on in time, and take the hand
from Qfficer Tayleor in the five-second cycle period.

2 Okay. So did he I quess tense up completely from the

taser?
A Yes, ma'am.
o Do you have a concern about the blood at the scana?
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. Yes, ma'am.
g Did you have some information going in that made you
concerned?
A We were advised that there could be a commutable
digease.
3] What were you told of?
A At the time I can't recall.
MR. LALLI: Your Honor, I'm sorry. This is hearsay.
I would object.
THE COURT: BSustained.
M3. PFALM: I'm not asking for the truth of the
matter, I'm asking for what his reaction to it was.
MR. LALLI: Relevance.
THE COURT: I think there's been other ktestimony on
this issue. I'm golng to sustaln the cbjecticn.
EY ME. PALM:
Q Do you know who gave you the information?
A I believe it came from dispatch.
Q o you know where dispatch got the informatlon?
A Ko ma'am, I do not,
M5, PALM: Court's indulgence. Pass the witness.
THE COURT: Redirect?
ME. LALLI: Just wvery briefly, Your Honor.
REDIRECT EXAMINATION

BY MK, LALLI:
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Q Officer, you bestified aon crogs that the defendant
became agitated at one point?

A Yes, sir.

Y] When was that?

A Well he was agitated once I began the dialogue. His
responses to me of, get the fuck in here, these weren't the
regponsesz of, oh please come in here, and very calm. HNo, they
were agitated. They were aggressive ifn nature.

Q After you -- or at the point of entering the room,
did he become more agltated?

A He was still at an elevated state of excitement when
he began waving his hande up and down her body.

o Qkay, If a suspect has nothing in his hands, does
that mean he's not 2 threat to you?

A Hao, Bir,

Q A person can skill be a threat even though they don't
have an actual weapon?

A Absolutely.,

Q Ckay. And ic's your reccllection that you never
stepped on the bed?

- Yes, sir.

4] You never stepped on the victim's body?

A Mot that I recall,

o] Thank you.

MR. TLALLI: Nothing else.
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THE COURT: Any recross?

M5. PALM: Nog, Your Hongor.

THE COURT: Any guestions from any of the jurors?
Yes, we do have a guestion. Counsel approach, please.

{G£E-record bench conference}

THE COURT: We do have a question from cne of the
jurcore, however I'm not able to ask the gquestion. All right.
Thack you, Officer, for your testimony. You are excused.
Hext --

ME. TALLI: Dan Newberry.

THE COURT: All right.

MR. LALLT: I'm sorxry, did the Court want uas ko call
ancther witness?

THE COURT: Yes.

15 MR. LALLI: Okay. Dan Newberry.

1s THE COURT: How long do you expect this witnese to
17 | ba?

18 MF. LALLI: Well my direct will be wvery short.

19 THE COURT: All right. I'm just trying to schedule

20 | the break, that's all.

21 THE MARSHAL: and air, if you will remain standing
22 | please, mir. Raise your right hand and face the clerk.

23 DANTIEL MNEWEBERRY, STATE'S WITNHNESS, SWORN

24 THE MARSHAL: OCkay, if you'll just slide up to the

25 | microphone. FPlease state and spell your name for the record.
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THE WITNESS: My name is Dan Newberry. Spelling of

Dan, D-A-W. Newberry, N-E-W-B-E-R-R-Y.
DIRECT EXAMINATION
EY ME. LALLI:

Q How are you employed?

A Ao & sergeant with the Las Vegas Metropolitan Pelice

Department .
Q What's a sergeant?

What's that?

A
a) What is a eergeant?
A

Ezgentially a team leader of a group of officers or

detectives.
Q Ckay, so you're a supervisor?
A Yes.
Q And what's your current aasignment?
R My current assignment right now is property crimes.

I supervise four detectives.

Q And what was your asgignment back in November of
20087

A In Movember of 2008, I was a sergeant over a proble
golving unit, alsc referred toc as a2 BSU.

o] What is a problem solving unit?

A They are & plain clothes upit used specifically for
problems within area commands to address such as robberies,

high narecotics, or cther crime related issues that pop up.
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Were you working on November 5th of 20087
Teg, I was,
What were you doing that night?

That night we were working robbery suppression alona

two egpecific corridors.,

Q

iy

Q

A

Robbery suppresslion?
Yea.
Okay. You said we. Were there othera with you?

Therse were two officers with me, we were in an

unmarked car. Yes.

B = R R =

- S =

g

Who were those oificera?

gfficer Jeremiah Ballejos and Officer Sean Taylor.
At pome point do you respond to 5001 E1 Pargue?
Yes, we do.

Dz all of you respond together?

Yexs .,

Are you in one car?

Yes.

Okay. When you respond to El -- I'm sorry, El

Pargue, do you go to unlt 357

A

Q

Yas, we do.

And when you -- I'm going to direct your attention

to State's Exhibit number 1. Does that appear to be a diagram

of the ingide of unit 357

A

Yeg, it does.
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Q When you arrive, is it a dynamic situation?
A Ahsolutely.
M5. PALM: CObjection, Your Honor. Leading.
MR. LALLI: Okay.
TEE COURT: Sustalined.
MR. LALLY: All right.
BY MR. LALLTI:
%] Degcribe the situation when you arrive in the room.
A When I arrived in the room, Officer Todd Conn was
standing beside the wall there that leads into the bedrooms.
There was yelling going on., Qfficer Conn was trying to speak
wikth the person in the room, brying to balk with him. There
were geveral other uniformed officers in the kicchen arsa. It
seemed very chaotic. And from the details of the call heing a
famale that was bleeding heavily, aleso in reference to a
domestic dispute, we knew it was not a good situaticon at that
moment .
o] Was Officer Conn attempting to get that person out of
the room?
A Yes, he was,
Q And what was the purpose of doing that? Why did he
want the suspect out of the room?
A We wanted him to comne to our environment so that we
knew what unknown's or known's were in that room,

Q And were you concerned ebout the person who was

ROUGH DRAFT TRANSCRIPT

2156




1c

11

1z

13

14

15

i6

17

18

13

20

21

22

23

24

25

bleeding?

A

Q

room?

=]

-

Q
A

gubject in the room for a few momenta, I realized that whatever

negotiations or actempt to get him out of the room was going to

be futile,

diagram, I moved oppogite of O0fficer Conm.

Q

Y O P o

moved to this pesiticn on thia wall.

0

b

o I A =

114

Abgolurely I wage,

All right. Do you formulate a plan to go inkto the

Yes.

Do you eventually go into that room?
Yes, we do.

What is the plan?

afrer limstening to Cfficer Conn converse with the

it wasn't going teo work. I moved positlons. ©On the

You could actually -- yes.
Oh, T can point --

Yeah.

== an arrow up here?

¥ou gan -- you cam --

Cfficer Conn is where this arrow is right hers. I

Let me --

ah.

Let me clear, And --
Ckay .

-- try again, maybe using small little checkmarks or
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i's or something.,

A Officer Conn was in this -- there we go; was sbout
right here trying to speak with the subject in the reom. I
moved to this wall gver here, and do what they ¢all a quick
peek, which iz a quick motion arcund the wall using your head
and your body, your upper torsc to rotate to look arcund the
wall, and see whabt you can sese. 1t takes a second, second
and-a-half, maybe two seconds. Was able £o look in the room.

] Okay.

¥ .1 And see our subject on the ground.

e All right. After you do all that, do you and other

ofificers go into the room?

A Yes.
Q And do you go in in an organized or methodical
manner?

We form whabt we rall a estack.

Ckay.

=D

Which is essentially an entry team.
La] Cfficer Conn hae testified that he was in the front

of the line., Where were you?

A Last.
L6} What other -- who elas was in the line?
F- The other officers in the line -- Officer Conn was

first, Jeremiah Ballejos was second as low lethal, and Sean

Tayler was third. And I was of course number four.
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1 o You gaid low lethal?

Z A Yes.

3 Q What is low lethal?

4 A Low lechal is a designation for somebady that is

5| going Lo use -- or is our designated persen to use a less than
6 | lethal force, something other than a firearm. In this case it
7 | wag an ECD, or an eleckronic control device.

B Q2 Ia that alsc referred to az & tagser?

g A Yag, it is.

10 Q Was =somebody letchal?
11 A Yes, they were.
12 o Who was that?
13 n That was Qfficer Todd Conn.
14 o Okay. 5o Conn is lethal, and the next person was low
15 | lethal?

le A Yes.

17 ] Were you going into that room with any weapon drawn?
18 A ¥ea, I bad a sidearm in my hand.

19 o] All right. BS& what happened when you went in?
20 A We made entry into the room. Cfficers immediavely
21 | went to our Mr, O'Feefe. TIs that correct, Mr, O'Koefe?
22 | Immediately went to him, attempted to get him inco custeody. I
23 | £l=ared the bathroom, and rotated back around to assgist in
24 | taking Mr. O'Keefe inta custody.
25 Q Well when you went in, 4id you see an lndividual?

ROUGH DRAFT TRANSCRIFT
002159
o —




10

11

12

13

14

15

1ig

17

i8

15

20

21

22

23

24

25

A

Q
A
Q
A

and a female subject.

Q

o

Q
F.

Q
today?

&

gsuit with a blue tie,

witness has identified the defendant?

Ay MR. LALLI:

Q

A

move away from her. He was laying not fully on top of her, but
on kind of her left side., Asiin with the map, he was laving
right about there on her side, Hig hands were moving rapidly

angd he was yelling at ug, don‘t look at her, almost brying to

117

I Baw --

A suspeck?

I maw Ewo people, yves,

Ckay. Describe mither one of them first.

WHhen we went in, there was of course a male subject

The male subject.
Ckay.
Do you see him in the courtroom?

Yes, 1 do.
Can you point ko him and tell us what he ie wearing
He iam sitting owver here, and he's wearing a bhrown

ME. LALLY: Your Fonoer, may the record reflect the

THE COURT: Yes, it wiil,

ME. LALLI: Okay.

Degscribe whatb happened now after vou wenk in.

We went into the room. Orders were given to him te
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cover up her body.

Ehe was nude from the waist down, she had con a tank-
top. EHe refused to cbey the offlicer's commands to roll away
fraom her and lay flat. They used the ECD on him. He was hit
with the probes from the EID.

Q When you say the probes, can you just briefly explain
to our jury how does a taser work?

a A taser, or bthe BCD as we refer to it, the electranic
control device, has two operating modes. One mode is what they
call a drive stun, or a drive touch stun type of device where
the probes -- there's a cartridge on the front of it that
containg two probes. And it can be used to deliver an
electronic ghock via the touch etun mode., The other mode is of
COUTHS ==

%] S0 let me just clarify. Is that wikth direct

application?
& Yas.
8] o0 --
B That ir touching the taser to the person,
o All right. And there's another way it 15 utilized?
A That'e correct, and that is the probes,

(] Ckay. {an you expilain how the probes work?
A The probes are on the cartridge or on the front of
the taser. When the electricity gets to the -- ig fires two

barbed probes. They go a distance of 21 feet, and with a
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courge of apread. BAnd they hit the subject, and they deliver
the shock from a far-off distance.
Q Okay. 8o if you weres where you are seated right now,

and I was standing right here being the very large ktarget that
I am, could you hit me with a taser prohe?

A Yesn.

o And is there anything -- the probes are lictle darts?

A They're a dart, or they look like a dart, and they
have a barbed hook en the end.

o And are they designed to stick intec a perscn?

A Yan, they are.

O And is there anything connecting the barbed darts
with the actual tager?

A There are two small wires that are attached. There's
a barb -- thare'e a wire attached to each barb that deliver the
electricity from the ECD,

Q And they connect to the barbs with the asctusl ECD?

A Yeu,

MR. LALLI: May I approach the witness?
THE COURT: Yes.

BY MR. LALLI:

Q If I show you State's proposed Exhibit § for
identification, doems that appear to be the harb or the dart
that we're talking about?

A That is a taser baxrb —- dart, Yyes.
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Q Is that a fair and accurate depiction of one that I
believe you picked up in the apartwent?
A Yeg, it is. It's cne that is alsc missing the wire,

it's been detached from the wire.
0 Ckay.
MR, LALLI: Your Hooor, move for the admission of
State's proposed Exhibit 9.
M3. PALM: Mo cbhisckion.
THE COURT: 9 will be admitted.
{Exhibit 9 admitted)
BY MR. LALLI:

o S0 now we're seeing -- lookes like a little
{indiscernible) our of focus (indiscernible). There wa go.
That's a taser dart or a taser barb?

A Yes,

o And when you're firing it, there's a wire that's
connected to that and the taser itself?

A To the end of it, yesa.

Q And is it through that wire that the charge comes?

A fes, it is.

Q Okay. So a device like this was fired at the
defendant?

& Yes.

Q Okay. What happened?

¥y The cy¢le of the ECD was administered to him. He
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went rigid., They had difficulty getting his arm ocub from
underneath him to put him in handeuffs. A second cycle of the
ECD was used. Once that was done, we had him in handcutfs, and
he was carried out of the room,

Q When you eay & second cycle, what deoes that mean?

.3 The cycles on the ECD'a run in a five-second cycle.
It affords officers time to try to get somebedy into custody
where they are not fully struggling. You still have ko fight
against thelr body, but they'zre nmot fully struggling.

Q 8o is a cycle a shot of the taser, if you will?

B A shock, vyes,

Q Okay. When you -- let me go back to S5tate's Exhibit
number 1. When you go into the back bedroom where the
defendant 1s, using your finger, cap you trace your path into
the room?

¥ Once we made entry, I rolled from chis corner, run
into the room followlng the team. 1 went right here into the
bathroom to clear the bathroom, and then back gut to assist
with his feet. So about right here.

Q Ckay. Did you ever jump con the bed?

F. No.

Q Did you ever do enything that would have caused blood
to bacoms on the bottom of your shoes on the top of the bed or
en the gheets of the bed?

A No .
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(9] Did you ever step on the body of the woman who was
ingide the back room?

A Absolutely not.

Q Okay. New you indicated that the defendant was Laken
into handcuffs, and then removed from the room?

A Yea, he was.

Q Do you go cubk with him, &r do you stay in the room?

A I stayed in the room and checked on the female victim
on the ground.

] How much time passed between the defendant being
removed from the room and you checking on the female?

A Mere seconds.

Q Ckay. Tell us what you did.

F:S I have training as an EMI. I went down and checked
for an immediate -- for a carotid pulse on the right --
Q And you just -- for the record, you just indicated ce

your throat area?

A Yag.

o 811 right.

A ¢ the right side.

4] Ckay.

A On the ride side of her neck, there was no blaod in

that area.
Q What are you trying to fesl for?

A Trying to feel for & heartbeat through the carotid
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pulse.

] Okay. And you felt none?

A Wone. I also checked her pupils, they were fixed and
dilated. And I looked for chest rise and fall to see if she
was breathing, and there was none of that also.

Q What ig fixed and dilated mean?

A Our pupils of our eyes resact. They shrink or grow in
size with changes of light conditiecns from dark to -- when it's
bright outside they are constricted and small, to when you're a
dimly lit room or a dark room where they expand, and they are
dilated. In this one they were fixed, meaning that when you
shined & bright light in them, they did not constrict. They
atayed large, and they stayed dilated.

Q okay. Did you shine a light inte them?

A Yes.

o} Okay. Did you ocbeerve any signs of life in her?

A Mo, T did not.

a 411 right. Was medical nearby?

a Medical was staged cutbtgide.

Lo Cucside the rToom?

) Outside the apartment, I do not know where thay were
parked.

{6} Okay. Doesg medical come in at some poink?

A Yes, they do.

Q Do multiple paramedics come in and begln to work on
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this woman?

A Due to the initial sings that I had seen from the
female, I had requested one paramedic to come into the zoom to
gbart the initial assessment. And if he peeded more after
that, we would have him bring more in., But —-

o Why cne?

F Sometimes there's difficuley maintaining a crime
scens or preserving a crime scene with largs numbers of pecple,
you know, walking through it or crampling through it. We fxy
to get like one perscn in to sstablish whether or not we can
give madical care before we bring in four or five cther medical

personnel that of course would contaminate the crime scene.

Q 15 the deceased woman in the bedroom the only person
who received -- or was seen by the paramedics who arrived?

A Ho.

O Who else was?

A They treated Mr. O'Keefe.

Q Why?

A Mumber one, it's pelicy for us chat when somebody has
had the ECD or cthe taser used on them that medical checka them
out, And secemnd, we didn't know if he had any injuries f{rom
whatr may have occurred in the apartment.

Q Did you cbaserve him being created by medical staff?

.y Yeg, I did.

Lo, Describe chat for ue.
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¥ He was extramely kelligerent. would not cooperate
with tham. Was even swearing at them.
o] What did he say?
A They were asking about his medical conditicn, I don't
recall the guestions. Buk I do recall that he said, fuck you.
Q Okay, thank you.
ME. LALLI: MHothing further.
THE COURT: Croes-examination.
MS. PALM: Thank you, Your Honor. Just trying to
find scmething real guick.
CROSS-EXAMTHNATION
BY MS. PALM:
Good afterncon.
Good afternoon.
Is it Sergeant?
¥Yes, it is.
What time did you arrive at the scene?
The call came ocut at I believe 23:00 or 23:01.
Um-hum,

And it was shortly afrter that, I don't know the exact

Q Ckay. When you got there, do you recall in your
statement you said you listened for about 30 seconds, and then
decided to enter?

h Yes.
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1 L] So would that have been toward the end of the call,
2| or just prior to his arresc?
3 A That would have been just moments prior to his
4 | arrest, yes.
5 ] Dkay. Would it help you remsmber what time you got
& | there to look at the dispatch record?
7 . Sometimes they're acgurate, sometimes they're not,
B | Buc yes.
5 MS. PALM: May I approach?
190 THE COURT: Yeas.
11 | BY M5, PAIM:
12 Q (Indigcernikle}.
13 A Well, I don't remember my call sign from that night.
14 | But the seven union (pheonetilc) units, seven union I and seven
15 | union & are problem solving units, they are PSU units. And
16 | they were both assigned, but they do not show arrived. But
17 | they are assigned.
18 Q Ckay. If officer Conn testified that be got there
19 | about s5ix minuces into the call which started at 23:01, did you
20 | get there before or atfter him?
21 A Afcer him.
22 o] Ckay. 5o you would have keen there. Do you recall
23 | that he was caken intoc custody at 22:137
24 A I do not recall.

25 4] Would it help you te look at the repori again?
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F. Yag, if you want we to look for it. Yes, 23:13.
4] Okay. So you would have been there roughly about
five minuces before he was in custody; does that socund

accurate?

A I don't recall being in the room for any longer than

a minute., The living room, a minute and-a-half.
o Okay. So esven sharter?

A Yes.

o Okay. Now when vou looked into the room, you didn't

see anykthing in my ¢lient's hands?
A No, I did not.

Q Ckay. And you saw him rubbing her face?

by T =zaw hand movements. I could see both of his hands,

and he was doing something with her upper bedy. I don't know

what he was touching or what he was deing, but his hands were

meneing.

o Ckay. If -- do you recall giving a statement on the

night of November 5th?

A Yeg.

Q If you said in that statement he locked like he was
rubbing toward hezr face, does that sound acourate?

b ¥eaa,

o] Okay. And he didu't ever wmake a movement toward
officers, did he?

A He never made & punt or a kick that I know of.
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1, Q Okay. He never got up off the yround either, right?

2 A No.

3 Q On his own? And you never gaw him moving to harm the

4 | famale?

5 A I den't know what he was Erying to do.

G Q gkay. DBut you never saw him moving to harm her?

7 A He wae laying partially on top of her. She was

8 | bleeding heavily, and he wasn't exactly inviting uvs into the ‘
9 | Toom to agsist her.
10 o Ckay. But you never saw him try to strike hez?
1l a Ho.
1z Q Okay. and he never made any verbal threats to you?
13 -4 I don't recall much of the conversation from being in

14 | the room.

15 (u] Okay. Do you recall the lighting in the room?
18 A I recall the light was on the bedroom, yes.
17 Q Okay, Do you recall if ic's a overhead light or a

18 | lamp, or what?
14 - 1 do oot know.
20 Q Okay. Is it posegible the light was coming from the

21 | bathroom, the mas=ter bathrcom?

22 A I don't know.
23 o tkay, you just remewber there was some light in
24 | there?
25 A Yes,
ROVUGH DRAFT TRANSCRIPT
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1 Q ALl right.
2 MS. PAIM: I'm goimg to show him actually these two,
3| Ckay. May I approach the witness?
4 THE COURT: Yes.
% | BY MS5. PALM:
& g 5ir, do you recognize these two photographs, what's
7 { depicted in them?
g A Yes, I do.
9 Q I that how the room locked that evening?
10 A Yas.
11 MS. PBALM: And for che record, that is defendant's LL
12 | and EX. and i1 would move to admit.
13 MR. LALLI: Ho objection, Your Hooor,
14 THE COURT: All right. Those two exhibits will be
15 | admitted.
1& {Exhibita LL and KK admitted}
17 ME. PALM: Thank you.
13 ] BY M5. PFALM:
15 o showing vou KX -- [indiscernible). Is thact how the
20 | room lovked when you were entering?
2L a I believe pO, YE&.
22 G Okay. And do you recall how much rcom there is over
23 | on the other side of the female's body?
24 A I do not.
25 Q t¢kay. Does looking at the crime scene diagram help
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1] you with that at a2ll1?
2 MS. PALM: Put that one pack up.
3 THE WITNESS: Without knowing the scale, T wouldn't
4 | be able to say what the distance is between her body and the
5 | cloget, or her body and the bhed.
& | BY M3, PaLM:
7 o Okay. &And you testified that you went over on the
E | other side of that body?
) A Yea, I went -- can I draw on the screen again?
10 (¥ Sure.
1t A I wag on this side of her body after we had removed

12 | Mx. O'Keefe from Lthe room.

13 Q After, or to get him under arrest?

14 A Well when we took him into custody --

15 2 Yeso.

16 A -- a8 I had testified before, I came into here,

1% | clmared the bathroom, and came cui over here to gontrol hisg
18 | fe=t. As soon as Mr. O'Keefe was taken out of the room, I
19 | etayed on that side and checked for the pulse.

20 Q Okay. So during the arrest procese, yocu had to go

21 | over on the other gide te help control his feetl?

22 A Yas.
23 L] Okay. And who else was over on the other side?
24 A Officer Todd Conn.

Uh-huh.
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A Officer Sean Hallejos -- sorry, Sean Taylor. And
Officer Jeremiah Ballejos.
Q Okay. ©So there's four of you that were over on the

acher side --

A Yes,

Q -- of her hody?

A Well in that aresa, vyes,

Q OCkay. Do you recall whether my client ended up on

top of her during the casing?

A I do not.

9] Okay. Did you have to sign off on Cfficer Ballejos!'

use of forrce repork?

A Yag ma'am, I did.
] You remember that report?
A I do.

¥} Okay. W®Would it help you remember what happened to
him during the tasing if you loocked at that report?

p: I have locked at that report.

o Um-hum,

A But what happened to who?

o Whether Mr. O'Keefe wenkt up over on top of the
female's body during the tasing,

A Is that written in therse? I doan't recall.

4] Well I'1l approach and I'll --

A Qkay -

ROUGH DRAFT TRANSCRIPT

131

=]

002174




14

11

2

13

14

i85

ia

17

18

13

20

23

22

2
renemnher .

A

whatt he determined or what he saw, his observatioms.

Q

b

go up on her hody.
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thought it was adcurate, righe?

A
cur stuff,
Q
vheserved?
A
they have

decizion to use the BECD was his decision. There was no order

given, it
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Q
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-- show it to you, and maybe it will help you
Maybe I'm just reading it wrong.

Okay. Well these are Officer Ballejos's -- his --

Um-hum.

And this is what he wrote, I doni't recall seeing him

Ckay. But you signed off on his repozt?
Yes.

Ckay. Sa at the time you would have had to have

Well wea have to trust cur cfficers when wea're doing

Ckay. So you didn't actually observe what he

Well each person feels or cbserves different things,

different reacticns. S0 his obzervaticons and his

was his decision --

3ure.

~= t% use force.

Okay. So you didn't acktually yourself see my cllent
the btasing on tep of her?

No, I did not,

Ckay. Did you believe my client was extremely

ROUGH DRAFT TRANSCRIPT
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1| intoxicated?

2 A I could smell alecohol on him. And I felt that he was
3| intoxicated, yes,

4 Q Okay. Do you recall describing it in your use of

5 { force report as, "Mr, O'Keefe appeared extremely intoxicaced?”
& MR, LALLI: I'm sorry. I'm going to ckject. Ik's

1 | aot his report, as he's already testified to. 5o that

8 | misstates the evidence.

-] THE COURT: Sustained.

10 | BY MS. PALM:

11 Q You did write a porticon of this use of Eorce repore,
12 | did you not?

12 A I wrobe a supervisor's portion of ik, yes.

14 Qo Gkay. and in your supervisor's portiem of it do you
15 | recall writing, *Mr. O'Keefe apprared extremely intoxicated,

16 | and continued to be erratic and emotional in his behavier?" Do

17 | you recal)l?

1B A If that'e what's written there in my statements, then
15 | yes.

pri MS. PALM: May I approach?

21 THE COURT: Yes.

22 | BY MS5. PALM:
23 Q Will it help you remember to look ak ie?
24 A Yes. For the superviscr portion., yes. One mpoment,

25 | please., Yes.
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] That is what you said?

A It is. .

Q Thank you. Do you recall saying that my client had
actually fallen on his right arm, and it was under him during
the first tasing?

A Do I recall saying?

Q Do you recall making that statement in your recorded
statement?

A ias.

L] GOkay. So he actually f#ll1 on his right arm?

R Wall I remember they struggled to get the right arm
out. They couldn't get ir out, and that's why the second sycle
wae delivered.

4] Ckay. 8o if you described it as, he had fallen on

his right axm, would that not be accurate?

A Yes.
C It would be accurate?
A I believe it would be accurate, yes.

Q Ckay. thank vou. 5o the three people were Erying to
get the handcuffs on him, Ballejos, Taylor, and Conn?

.1 Yeg, they are with his -- the upper pertion of his
chest, hio arms. I waeg at the feet,

Q And do you recall who carried him over the body?

A That would have beern thase three officers --

Q Okay.
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A -= that ecarried him at least to the doorway.

] Okay. So Conn, Ballejos and Tayler, did they pick
him yp and carxy him over her?

A Well there's -- like we pointed oubt here on the map,
therets not a whole lot of space there. 8o yes, we had to
carry over a portion of her body out.

o} Ckay. Do you ragall him falling on his face in the
bedroom at all?

1 I do not.

Q Do you recall him falling on his face in the living
TOoH?

A He was set down in the living room for a brief
moment. And then he was taken back ocut onto the -- like the
walkway up to the door, where he was put down again,

0 Were you concerned about the blood at the sgene
because you had heard the -- there was a posgible HIV?

a Absolutely.

Do you kinow who you heard thac from?

-4 I do not. I remsmber hearing that when were in the
room, and I don't know where that informatien came from.

Q Okay_. Taser voltage is abour 50,000 volts?

-1 Tea.

] Ckay. And so when Mr. O'Eeefe received the 50,000
volts, wag that -- at the twe cycles, how much distance hetween
the cycles time-wise was there?
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I do oot know.
Ckay. Do you know if tasers can make you agitatad?

A I can not speak to the medical slde effects of the
use of a taser,

] Okay, S¢ you were talking a little bir about the use
of lethal and less than lethal?

.3 Yes,

Q And in the case where somebhody has got a weapon, if
he had had a weapon and he was pointing a weapon at you, would
you have been entitled to use lethal force?

A If he was armed with a weapon and I felt that my life
or somepns else's life was in danger, absolutely.

Lo} Okay. And you had som2 special medical training in
your backgreound, don't you?

A Yer.

g Okay. And is that why you were able to know to check
the eyes with a flashlight, and --

A Yag, ma'am.

o Okay. aAnd until you did that. 414 you know whether
ghe was dead or alivey

I did not.,
All right. But that helped you make a determinatien?
Yes.

Q pid you happen Eo notice whether my ©lient had any

injuries on him before you went into the room?
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.8 Mg, I did noet. There was a lot of blood in that
room, and it was spread ocut over a lot of space.

g Dm-hum.

A But T did npot notice any injuries on him. He did
have blood on him, but I did not notice any particular
injuries.

Q Okay. Who did you see for the medical responder foz
him?

A It was AME.

L%, Ckay. If AMR has to record of that, would you
dispute that?

A It was a8 white uniform EMY pants, standing thers
talking toc him. 8o I would say the AMR was there, yes.

o] Okay. You actually saw them treat him?

A I saw them talking to him.

o Ukay. Did you se=e them look at his injuries or
anything?

A They looked at the taser deployment areas.

& Okay,

MS. PALM: Pass the witness.
THE COURT: Any redirect?
MR. LALLI: Just very briefly.
REDIRECT EXAMINATICN
BY MR, LALLT:

Q Sergeant, Yol gave a statement the same night that
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this happened?

A Yes, I did.

G Do you recall whather you described medical cominog in
the room and checking whether bthe decedent had any signs of
life in her?

A Yes, I did.

¢] Pid you say that in your statement?

A I did.

g And did you alsc describe the defendant being
belligarent while he was being sxamined by medical fclks?

A ¥Yeda.

Q You also deseribed that in your statement?

A Yes, I did.

2 Same right this happened?

A Tas.

2 Thank you.

MR, LALLI: Hothing further,

THE COURT: Any recross?

M5. PALM: HNeo, Your Honor. Thank you.

THE CQURT: Any gquestions from any of the jurors? HNo
gquestions. Ladies and gentlemen, we're going to take our
mid-afterncon recess.

During chis recessd, it is your duty not te converss
among yourselves, or with anyone else on any subject connected

with this case. Or to read, watch or listen to any report of
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or commentary on the trial by any person connected with the
trial, or by any medium of information, including without
limitaction, newspaper, television, radlo, or the internet. You
are not to form or express an opinion on any subject connected
with thig case until this matter is submitted Lo you. SHee you
back io approximacely ten minutes.

{Court recessed at 3:44 p.m. unkbil 4:00 p.m.)

{In che presence of the Jjuryl

TEE MARSHAL: You may be seated, ladies gentlemen.

Let's make gure out cell phones are turned off, please.
{Pause in proceadings)

THE MARSHAL: Please remain zeated and come to order.
Department 17 of the 8th Judicial District is again in session.
The honorable Judge Michael Villanl presiding. Let's make sure
our rcell phones are turned off, pleasge.

THE COURT: A1l right. State, please call your next
witness,

MR. LALLI: Sean Taylor.

THE MARSHAL:; Qfficer Tayleor, 1f you will remain
scanding. Please sir, raise your right hand.

EEBRN TAYLOR, STATE'S WITHESS, SWORN

THE MARSHARL: FPleage be seated, sir. Please state
and spell your name for the record.

THE WITNESS: (Ckay. My name is Sean Taylor. Sean is

S5-E-A-N. Taylar is T-A-Y-L-G-R.
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DIRECT EXAMINATION

BY MR. LALLT:

Q Sir, how are you employed?

A I'm employed with the Las Vegas Mefropolitan Folice
Department .

Q What do you do?

F- furrently I'm a financial crimes detective,

c Ckay. PBack in November of 2008, were you a patrol
officer?

A Yes, I was.

Q And directing your attention to that evening at
approximately 11:00 p.m., did you respond to 5001 E1 Pargue
Avenue?

A Yes gir, I did.

Q Is that in Clark County. Newvada?
A Yesz, it is.
Q Okay. Do you sventually make your way up to

apartment 357

A Tes.

C Is that an upstairs apartment?

R Yes, it is.

o And if you loock on the -- or on the monitor there in
front of you, you will see State's Exhibit number 1, does that
appear to be a diagram of the apartment complex?

¥ Yes, it is.
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g Now we've had a lot of testimony about what occurred
prior to officers going in, or we've had some testimony, 1
want to ask you if you entered the northwest master bedrocem of
that apartment?

A Yes, I did.

Q Okay. Just immediately before you entered, did you
go in wicth other ocfficers?

A Yes sir, I did.

Q How was that done?

A We did what was called a stack-up to make a room
entry. Officer Todd Conn wag first, Officer Jeremiah Ballejos
was zecond, and I was behind him.

Q Was there gomebody behind you?

I don't recall if there way anyone behind me.

A
o Ckay. Do you eventually go into that room?
R

Yes, sir.

aQ Can you -- using your finger on that diagram, can you
indicate for uas where you wani?

A We were all stacked up here in this arsa somewhere.
hnd we entered approaching the two individuals that were on tha
floor.

Q Okay. What happened as you enktered the back bedroom?

A Officer Conn -~ or we gaw individual, HMr. O'Ksefe.

Q You just looked at somebody?

ROUGH DRAFT TRANSCRIPT




Yag, Mr. O'Keefe, who'se to my far lefc.

Ckay. And yvou're alsc peointing toc somebody. Can

¥es.
-- identify something he's wearing?
He's wearing locks like a tan blazer and & --
ME. LALLI: Your Hopor, may the record --
THE WITNESS: -- blue tie.
ME. LALLI: 1I'm sorry. May the record reflect
witnesa has identified the defendant?
THE COURT: Yes, it will.
PY MR. LALLY:
Q Was the defendant in the bedroom?

A ¥es sir, he was.

o Okay. Tell us what happenad.
A

Officer Conn began to yell orders bo Mr. O'Keefe, and
attempted to gain some compliance., I saw that his hands were
empty; so I holstered my handgun, which I bhad in my hand when 1
entered. And I moved around to the right side of Officer
Ballejos.

o Okay. Can you indicate for us where you went?

S I went over towards the feer of the victim and the
feet of Mr. O'Keefe.

] Gkay. What happened at that point?

A At that point, Officer Ballejos lndicated he was
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1| going to use a caser, and he did, And I war waicing for Mr.

2| O'Reefe to tenze up s¢ that I could take him into custody.

3 Q Was a taser deployed?

4 A Yes, it was.

5 Q And at some point after the taser was deployed, you

& | and other ocfficers go hands-on with Mr. O'Keefe?

T A Yes.

8 Q Degcribe that for us.

g B He didn't tense up after the first taser cycle:
10 | And --

11 8] What does that mean?

12 A When you aquesze the trigger on the taser, the prongs

11 | deplay, and they oo into the individual that you're aiming the
14 | tager at. &nd there's & five-gecond cycle.
15 o o the fact that he didn't tense up, does chat

16 | suguest maybe the taser dida't have the full effect?

17 A Yes, sir.
is Q Ckay. What happened next?
19 A And ab some point at the end aof the second cycle, I

20 | was able to get his lefr arm, and I was then yeslling commands

21 | €or him ko give me his other arm.

22 Q wWhat wers you saying®?

23 A Liks, give me your arm. give me your arm.

24 o) Did he give you the other arm?

25 A Well I ended up grabbing his atm and pulling it to
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1| the other arm, and getting it inte handcuffs.
2 Qo Ckay. A&s you're placing his arme into handenffs, how

3 | was hias body positianed?

4 A His right hip was on the ground.
5 Q All righe. What happened next?
& A We then -- I lifted hie legs, I believe it was

7 | officer Conn that lifted his torsc, and we removed him from the
8 | room.

g Q Ckay. Did you drag him out of the room, or was he
10 | lifred up?

il .S Initially he was lifted, until we got to the living
12 | roem. And then Officer Hatchet (phonetic) became ipvolved. Eo

13 | I believe he may have hit the ground --

14 Q Ckay.

15 A -- at some point in the living room.

15 o Now T want tg show you --

17 MS. PALM: What's thak?

18 ME. LALLI: 60.

s MS. PALM: But what is it?

24 MR, LALLI: Oh. I'm sorry.

21 Ms. PALM: Thank you.

22 MR. LALLI: May I approach the witnesz?
23 THE COURT: Yes,

24 | EY MR. LALLI:

25 tu] Cfficer, I'm going to show you State's proposed &i
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for identification purposes. Do you recocgnize that individual?

A Yes.

O Whe is thak?

i Mr. O'Heefe.

o Mr. Q'Keefe? Does that fairly and accurately depick
how he lovked on November S5th of 20087

A Yes.

MR. LALLI: Your Honor, move for the admission of
State's propossd &0.

MS., PalM: Your Honor, I1'm going to objegt at this
point because I doni't believe this witness saw him in chat
uniclothed manner.

ME. LALLI: Okay.

BY MR. LALLI:

Q Maybe he wasn't clothed, but other thar the clothing,
and I'm specifically referencing the head area, is that how his
head lcoked?

. Yes.

Q Did you ever amee him with his shirt off?

a I don't recall if I did. I don't believe so.

Q Okay.

ME. LALLI: 8o with that understanding, I'd move for
the admissgion of State's propossd 60,

THE COURT: €0 will be admitted.

{Exbibit 60 admitted)
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MR. LALLI: Thank vou.
BY MR. LALLI:

Q Now Qfficer, I'd like to focus specifically on bthe
defendant's head. o you ses what appears to bhe some redress
on his forehead?

y.3 Yas.

Do you know how that redness was cauged?
Ho, I don't.
Ckay. Baszed upon the struggle, could it have been

law enforcement?

Yes.
1z Q But you don't know one way or the other?
13 A Mo, I don't. I dom't know for certain.
14 Q Ckay. Now let's go back to State'R Exhibit number 1.

15 | Was there a bed in the room?

15 A Yesg, thera was.

17 o Did you ever jump up on to the bed?

18 A No. HNo, I did noet.

15 Q Are you certain of chat?

20 A Yes, I am.

21 #] Did you do anything that would cauge your footprints

22 | to b= on that bed in bBlood, or in eome other form?

23 A Ha, sir.
24 o Did you ever step cn the victim?
25 A No, I don't belisave that I did.
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Qkay. Now at some point, do you go ocutside?

Yasg,

EZnd do you see the defendant outside?

Yes, I togk him cutside.

Iz he gayving things not in response to anything said
police officers?

Tes,

What kinds of things is he saying?

He was screaming, you're mad at me, you're mad at me,

speaking te us.

Q

- B S ]

him. And

at me.

Like you, police were mad at him?

Yes.

Okay. Did he say anything else?

I believe he did. Yes, sir.

What <id he say?

I beligve he said somathing about she tried to stab

he Just Kept repeating, you're mad at me, you're mad

Okay. She tried to stab him?
Yes.

Thank you.

MR. LALLI: Hothing further.

CROSS-EXAMINARTION

BY MS. FALM:

Q

Good afternocon. 12 1t Detective now?
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L A Yes. Yes, it is.
2 ] flere you Detective at the time of November Sth --
3 B By, ma'am.
4 ] -- 20087 When you enterad the azpartment, were the
5| lights on in the living room?
g A No. No, they weren't.
7 Q Were the lights on in the hallway between the
8 | bedrooms?
9 -3 I believe they were. And alsc in the bathroom, 1
10 | believe the lights were on.
11 8] and now are you talking about this bathroom hallway
12 | that I'm peinting to right here?
12 - Yes. I believe in this area the lights were on.
14 i Ckay. Do you know if that bkathroom door wasa open oY
15 | closed?
le A I don't know if it was completely open or closed.
17 | But I just remembar that it locked like the lights wers on in
18 | there.
1% Qkay. So --
20 A It &ppeared the light was coming £rom that room.
21 o} Dkay. And do you remember in the bedroom that you
22 | ended up entering, were the lights on in there?
23 & Yas, they were,
24 o Do you remember if they were overhead lights, or a
25 | 1ight on the table, or?
ROUGH DRAFT TRANSCRIFT
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A I don't recall.

o Could it have been light coming from the bathroom?

A No. The lights in that bedroom -- there was a lot of
light in that bedroom.

9] Okay. And you never saw Mr. O'Keefe with any weapons
in his hands?

A Nao.

Q and vou never saw him in any other position than
laying on his right side on the flooz? Or --

A Yaa, thal's correat.

Q Okay. And before you entered the room when you're
doing the stack-up. --

A Yes.

9] -- he's yelling, come on in. come on in, she's
bxeathing, she's bhreathing; i1s that correct?

A That's corrackt.

C and then you guys enter, and when you enter, he's
rubbing ber head?

A Yes, he is,

(o) Ckay. &nd he's Kind of trying to shield her lower
body from your viaw?

A He was hevering hi= hand over her body.

o] Ckay. Was he looking at her?

A Yes, he was.
a] and was he not looking away from her?
ROUCGH DRAFT TRANSCRIPT
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p A He was looking at her. #and then when Gfficer Conn
2 | would yell at him, ke would leook at Officer Conn, and then
3 | right back at her.
4 Q Okay. Now do you remenber testifying previcusly that

5 | you thought you had zoom to stand below her feet, kthe female's

& | feet?
T Fi YTes.
8 o Ckay. And looking at the crime scsne diagram, do you

9 | 8till think you had room Lo stand helow her feet?

19 A I believe that I -~

11 Q Adnd by that I mean becween her feet and the dregsex?
12 A Yes, I believe I did.

i3 MS. PALM: Courr's indulgence., T°1l1 find a picturas
14 | later.

15 | BY Ms. PALM:

1s Q Okay. 5o you still think that you were able to stand
17 | between her feet and the dreseer?

1A b Yes. I believe that when I was in the room, there

15 | was room for me to stand there.

20 Q Okay. And so you didn't step over her body at all?
21 A I don't believe that I did,

22 Lo Okay. Bubt you go over to Mr. CO'Eeefe's body?

23 b Yes. I was abla to grab his legs afrer T got his

24 | armg in the handouffs.

25 Qo Okay. And by doing that, you walked below her feet,
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between her fest and che drepgey, to the other side of her

body?
A

Q

Yes.

Okay. And how many pecple were cover there on the

other side?

A

T

Q
A
g
A
arm ugd
Q

A

exr

on the other sgide of her body? T don't recall --
Okay.

-- who was over Chere.

Do you recall who helped you take him under control?
Yes,

Who?

pfficer Conn helped me pick him up.

Okay, so Officer Conn was over there with you?

I dom't know whare he stepped. I know he hocked hia
his arm and helped me 1ift him.

Ckay.

I don't know if he did that from rhe other side of

the wictim's body or not,

Q

S0 you don't know if Officer Conn stepped over her to

get owver there?

A

Q
A
Q
A

Yeah, I have no idea where he stepped --
Ckay .

-~ to help me remove the suspect.

And you didn't see anybody step over the bed?

No, I did not.
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Q Whan you enter a room in a steck formation, &are you

trained ko fan ouk?

- Nao.
2 Ho?
A Ho.
Q So Qfficer Hatchet {phonetic) was never over ol the

other gide of the body?

I didn't see him over thers, no.

Qkay. How about Sergeant Newkerry?

I didn't see Sargeant Newberry either.

Okay, How about Ofiicer Ballejos?

R - - R - B

He was on the same side of the body as I was, because
I wenkt around his right aide.

Q Ckay. 8o there's three officers over on the other
gide of the body; you, Conn and Ballejos?

A wWhen we sntered, we both stacked up. And we were
atacked up behind the body —- oh, I'm sorxy. It's kind of hard
with my finger. We were stacked up behind the body right --
it'a srill going on that side. Over here.

o Okay. Did anybody bump inte the body during the
srrest procese?

A I don't recall —-

Q Okay.
A -= if anyone did or not.
o Do you recall if oy ¢lieat went on to the body during
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the taser cycle?
A I don't recall.
Q Ckay. Do you recall my client being dropped on his

face in the bedroom?

A I believe it was in the living room when we dropped
him.

Q Ckay.

-4 Or when somecone else dropped him. I still had his
lega.

Q Okay. So do you recall testifying previgusly that
there was never time when you dropped him on his face?

A I den't recall ever dropping bim on hiz face.

0 Okay. 5o when you dropped him, then how did you drop
him?

A Someone else dropped him, and I kept pulling, and I
wag looking whera I was going.

Q Ckay.

A Eo I had his legs, and I was looking out the door,
and I was walking out the door.

g So you're Lifting up his -- okay. Yeu're talking
about exiting the bedroom? You're --
E I'm -- T mean in the living room --
2} Uh-huh.
A -- when he wag dropped, I didn't etop. I kephk going.
% Ckay. So you dragged him on hig face then; would
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that be agourate?

A I don't recall £f his face hit the ground or nob. I
don't recall if the pide of hie bedy hit the ground, or his
torso hit the ground. he held his fFace up. I can't spesk for
other officers, but I hoped tha wvictim would still be alive.

80 I was trying to get him out of the way so the medical can

get in.
Q Ckay.
A So it was a sense of urgency to me to keep going to

get him out of that pathway.

Q Okay. 59 when you praviously testified that you
never dropped him on his face, you were just referring to you,
yourself, not other --

- Yes, absolutely.

C ~-- officers?

A I was only speaking for myself.

Q Ckay. And when you say -- when you testified, I

don't remember ever dropping him, you were only speaking for

youreelf?
A Yen.
Q Do you recall how long you were in the hadroom?
A I don't recall how long we were in there.
o 8o you yourself never stepped over the boedy of a

female to get on the other side of her?

. I don't believe I did. No, ma'am,

ROUGH DRAFT TRANSCRIPT

np2197




155

Q Okay. And you don't kuow whether anybody else did?
A No, I don't know,
MS. BALM: Court's indulgence. Pass the witness.
Thank you.
THE COURT: Any redireck?
MR. LALLI: Just a little bhit, Your Hener.
REDIRECT EXAMINATION
BY MR, LALLI:

@ Detectiva Taylor, I think Ma. Palm had asked you
whether there was enough room in between the body of the
decadent and the dresser there for you to stand, and you
helieve there was?

F: Yes.

0 And she was going to fing€ you a photo.

MR, LALLT: Can I approach?

THE COURT: Yesg.

MS. PALM: Thank you.

ME. LALLI: Move for the -- I'm sorry. May I
approach the witness?

THE COURT: Yes.

MR. LALLI: Thank you.
BY MR. LALLI:

o Showing you State's proposed 23 for idemtification
purposes, does that show at least to some degree the distance

etwsen the decedent's feet and the dresser?
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A At that point in time, thakt is the -- when that photo
waz taken, yes.
g Okay. Is that a fair and accurata depiction of how
that leoked?
A I don't zecall exactly how far away she wag from the
dresger.
o Gkay. Is that a fair and accurate depiction of the
dresser and her body?
& Yag.
MR. LALLI: Move for the admigsion of State's
proposed 23.
MS. PALM: HNo cbjgcticn.
THE COURT: It will be admitted.
{Exhibit 23 admitted)
ME. LALLI: Okay.
BY MR. LALLI:
c Publishing that to the jury, is there -- lg that your
recollection of how her legs were positioned?
A I don't recall ever locking at exackly how her feet
were positioned. But yes, she was laying on her back.
Q Okay. And do you remember standing in the area in
bekbween the dresser and her legs?
A Yeu.
o] Okay. You were zsked -- you've testified in this

cezse before; is that true?
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here, with the -- I think with the agreement of Ms. Lalli, Ms.
Palm just gpoke with the witness just to discuse the parameters
of his cestimony. She wasn't giving answers to him, it was
just strictly paramaters.

BY ME. LALLI:

5o Mr. Schiro, you reviewed transcripts of witnesses?

Yes,

All right. What witnesses were those?

F R T

Primarily mine, as well as passibly the people
involved in the investigation.

Q Who? That's what I'm interested in knowing.

A I couldn't give you specific names. Buc I know for
sure one of them wag the crime gcene analyst, mayba the
detectives, mayvbe some of the police cfficers who were
involvad.

Q End when you're paying maybe, are you -- I Know
you're doing your Best to answer my guestion, and I appreciate
that. But are yocu speculating? I mean, do you really know --

A Mo, I kpew it was within --

o -- for certain who it wag?

A -- those groups. I just gouldn't tell you who
specifically, and which ones.

Q Ckay. 3So let me ask you, doezs the name Christopher
Hutchins (phonetic), deoes that sound familiaz?

A It doesn't ring a bell,
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Does not?
Right.

What about Cheryl Morris, does that ring a bell for

No .
Ware you provided testimony from the defandant?
A Yee.
o Gkay. Wers you provided with a videotaps of an
interview he gave?
A I had that from prior,
okay.
From back in 2Z005.
8o you had those thongs?
A Yes.
o You had testimony and a video from the defendant, but
not the other witnesses that I mentioned?
R Right, that's correct,
] Okay.
¥ To the best of my knowledge.

Okay.

9]
A Like I =zaid, those may have been in there, buk they

don't -- they're not ringing a bell.
o I underseand. I think you -- we bad menticned the
Lobato {phonetic)l case. aAnd I think you testified in the

Lobato cage that you perform your services for a fee?
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A Tes.

Is that correct?

K

o

That's correct, yes.

Q Ckay. What sort of things do you charge for?

A What I primarily charge for is case review, Teviewing
the documents. I1If I have to prepare reports and if I have to
come put to testify, thakt sort of thing.

o 1f you have to make phone calls related to a case, do

you chayge for that?

A Yes.

Q 1f you attend meetings with attorneys, do you charge
for that?

A Yag.

o You flew from Louwisiana, or from wherever you wers

before testifying, you ultimately flew to Las Vegas. Do you
charge while you're cn the alrplane?

A It depends on when I'wm actually traveling. If I'm
traveling during what I consider my normal work hours, for
example, 8 to 5, if I'm traveling in that time pericd, 1'll
charge for that bime. If I'm traveling when it's off-hours,
then I don't charge for travel time during those hours.

0 Okay. So there have been occasions where you have
charged while you're sitting on an airplane?

A Teg,

(8] and what de you -- what is your hourly rate?
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y- It's 5150 an howur.
o Ukay. How leng is the airplang ride from Louisiana
to Las Vegasg?
¥ Let'a aege.
Q Abopt twe and-a-half hours?
2 Well it's about three hours from Houston., I ugsually

have to fly to Houston, it's about apnother hour, plus whatever
layover time. But I cap my time at & hours, the 8 to 5. I

don't charge any more --

Q Ckay.
A -- if I have Lo Eravel any more beyond that.
o Okay. 8o eight hours, if you were traveling for

eight herura, you would be charging BOO, plus ancther 4; 1.2400

A Yea, that's correct.

Q -- a day -~

A Yea, that's correct.

Q -- for travel? Okay. You charge more when you

actually hit the stand like you're doing today, correct?

a Mo, the rate's the same.

Q Oh, it is the gsame?

A Yea.

Q 8o that's different than when you testified in

Lobate, right?

A I don't --

ROUGH DRAFT TRANSCRIPT

yuelud




10

11

12

12

14

13

146

17

18

13

20

21

22

23

24

25

Q pidn't you say, I regeive §1,000 a day for testimony?

B Yeg, but ic's at the same eight-hour rate. Back
then, it was 5125 an hour. Now it's 5150 an hour.

o Okay. If you testify for an bour, you cnly charge
%1257 Or dao you charge a full 1,000 every time you hik the
stand?

A It depends where I'm at, If -- and you know, the
rravel rtime involved. If I'm here for a full day, then that's
witat I'm going to charge for, a full day.

Q Ckay. Om a day when you den't travel, ic's 51,000 &
day?

A Walt, I don't -- say again, please? I don't --

Q You said if you're traveling the same day you're
testifying, you won't charge more than a full eight-hour day,
correck?

A That'a correck, right.

Qo If you're [indisgcernible) -- let's assume you don't
testify, it's £1,000 a day?

A Well it's 1,200 now, Yes.

Q I beg your pardon. Assuming you do not bravel, ic's

$1,000 a day to testify?

B 1,200.
Q 1,2007
A YaE.

9] Ckay.
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Q

It's the game hourly rate, 35153 an hour.

Okay. 8o your fee han gone up some. When you

testify, because you indicated that you did analysis, and you

testified in this case before, what was your total bill?

A

around?

29 .

A

Q

I think the fotal hill for the case then was 58,300
56,3007
Yes.

And what do you anticipate your bill to be this cime

Erobably somewhere in the pneighborhood of S, 000 ar

oOkay. S0 that's about $11,3007

Yes.

And thisg iz one case you've had with the special

public defender?

A

A

Q

Yes,
Soc you're paid on the cther cases as well?
That's correct.

Ckay. I want to talk £¢ you now a litble bit more

about your report. And I want to ask you about some of the

cerminclogy that you use, At the tap of your report, just kind

of below the header information when you identified the case

number and the client, things of that nature, there's a section

enktitled, "Specimens examined." Do you see that?

A

Yea.

ROUGH DRAFT TRANSCRIPT

002175

61




10

11

13

13

14

15

1s

17

1s

13

20

21

22

23

24

25

(0} And in this case you wriote, "Case documentation,
photographs, and a DVD?"

A Correck.

Q Are those -- and you reviewed those -- you refer to
those as specimens?

i Yes.

Q and the analysis, or analytical procedures is
reviewed and analyzed case documentation, photographs, and DVD?

& Yag.

a So your analytical procedure is to review them?

A That's correct.

Q Does your analytical procedure include using youx
imagination?

A It could he, yes.

Q Qkay.
A Yegr.
g You'wve tegtified to that in the prior proceeding in

this cage, didn't you?

A I don't recall,

o You don't reeall that? ©Qkay. When you were talking
about the various ecenarjos that you had testified to, --

A Um-hum.

Q -- you were asked if you used a manikin to assist
you; do you recall that?

A I thought you sald -- the gquestion you asked me was
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did I uzme my ilwmagimation.

Right.

Okay., Ho, I didn't use @ manikin. HNo.
But you were asked about that, true?

I den't recall, but I wouldn't doubt if.

o I - D S =

Ckay.

M. PRLM: If coungel could refer to a page.
#R. LALLI: Page 172, eCarting at lins 13.
BY MR. LALLT:

o) Do you remember this answer, "No, I didn't use a
manikin. But you know, I used my imagination as to how -- you
know, I mean, I had a knife in hand to demonstryace how the
knife would be uyged in a person's hand that received the cuts
in thie positicon. And you know, just used my imagination as ko
how someone was standing." BSo ls imagination a -- well do you
remember sayling that?

A I don't rems=mber specifically saying it, but I don't
douht ik.

Q Would vou like to see the transcript?

A Mo, I believe you.

Q Okay. Is imagination a validated technique for usage
in analyzing forensically crime scenes?

A Well imagination is, you knaw, the spark of science.
Bo, yes. I mean, you do have to use your imagination

Bomelimes .
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Okay. And you used it in this case?
Tes.
And that's your analysis?

Part of the analysis.

L+ S-SR - R

Ell right. I want to talk to you about some of your
conclusiconz. One of your conclusions is that blood and urine
samples of the defendant should have been colleacted in this
tage?

A That's correct.

Q Becaugse you would have liked to have known the extent
of iotoxication, if any, the defendant had at the cime that

this crime were committed?

& I think any investigater would want to know --
Q My guestcicn ig --

A -=- that,

(o] -~ you thought that would be helpful?

A Yes, Oh, abzolutely.

4] Do you know to what extent voluntary intoxication --
atd this is a yes or no guestion. Do you know the extent to
which voluntary intoxication is5 a defense to crimes in Newvada?

a M.

Q ALl right., Let me balk to you about the collection
of the penile swabs. It's -- you and I would agree that it's
not a good idea to let somebody wich bloody hands collect a LNa

cample from themselves?
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A Yes.

Q2 We would hoth agrees on thatc?

¥ Yeas.

Q Ckay. You're aware that there also was a buccal swab

collected from the defendant?

A Yes.

Q Can you tell the jury what a buccal swab is?

A A buccal swab is 2 swab that's rtaken, a steriles
cotton swab in the inside of the mouth, or rubbed to et a
reference DNA sample.

o Ckay. And a referepnce ig what'a nsed as a known
gample in DNA comparison?

A Tes.

Q You don't take any issue whatscever in the manner in
which rhe buccal swab was collected in this= zase, do you?

A I don't recall how the buccal swab was collected in
this particular case, I don't remember {f the CSA took 1t, or
if Mr. ¢ FKeefe took it himself.

Q Okay. Do you remember testifyling at the prior
proceeding, now -- guestion, "Now despite what you'wve tegtified
tt, you have no reascn to doubt the integrity of the buccal
swab conducted in thia case, do you?" Answer, "No.
Consifdering that they gave a pure profile, ne." So if back in
March of 2009 you testified cthat the buccal swab collected was

yighble, no issue with ic, you would still stand by that today?
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A Yag,

2 Ckay. You have a conclusion aboubt the cuts on the
dafendant 'e hand when he was arrested?

A Yes.

Q And you concluded that he had cuts on his hands from
the photographs that you reviewed, Lrue?

A That's correct.

a And in your report, you write that C'Keefe appeared
te have two injuries on his right hand?

A Yes.

L#] And you 8ay the exact mechanism by which he recelved

these injuriez 1s unknown?

A That's correct.

Q You wroke that?

A Yes.

o The mechanism or the manner in which he received the

injuries, you admit in your report iz unknown?

A The exact mechaniem, Lhat's correct.

2 Ckay. Yet you testified today about wvarious
mechani sms?

A Varjcus poesibilities, yes.

Q All right. You also talk about the timing of that
injury, when it occurred?

A Yes,

Q And what you sday in your report is guots, "Most
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likely, he received thess injuries around the same time chat

Mrg. Whitmarsh received her injuries?

A

Q
.4
Q
A

Q

That's correct,

and then you attempt to become more gpecific, true?
Discugs the three possibilities,

Okay.

Yes.

And your three poasibilities are that; it either

happened befcre her injury, Erus?

A

Lo D« - =

happened?
A
Q
A
2
vou would

A

Q2
A
Q

Yes.

At the same time?
Yes.

Or after her injury?
Yes,

S0 any of those three pessibllities could have

Yes.

There are no other possibilities, are there?

Right. That would cover the gambit.

S0 anything could have happened in terms of timing,
agres with that?

Yez, that's corrsch.

And that's what yon wrote in your report?

Yes.

Dkay. You talked about -- I think there was a
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demonstration that you gave here about varipus ways that Mr.
C'Keefe could have suffered injuries on his hand?

A Yas.

Q And you wonld agree that those are gsome of the ways
he ceould have?

A Yes.

Q And there are many cther ways he could have as well?

A Within the context of it happening right around
there, in my opinicn, I couldn't see any other ways.

g Well I understand that. But you would agree with me
thers are other ways in which he could have cut his hand?

A Well I think --

g You're not saying the way you testified is the only
way, are you?

A Well I believe T said it could have been accidental,
it ecould have been deliberate, as well as it could have
gcourred, you know, in the process,

v} Okay. So there ere multiple explanaticns?

A Yas, there can be,

o All right. You have a section in your report called
quote, "Other notes of interest;" ig that trums?

3 Yas,

C And in that section of your report, you gay things
like gquote, "Shoe prints were deposited after stepping in

blocd. "
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. Correct.

Q 5z you have to step in blood to get hlood on your
shoes before you can step somewhere e€lse and leave a print?
| A blocdy print, yes.

) A blocdy print?

A Yes.

Q &nd I don't mean to diarespect you ar your
credentiala. But it doesn't take an expert to understand that

concept, does it?

¥y No, uh-uh. It's a very simple --

Q Okay .
A -~ goncept, yes.
4] And when you say things like, the pillow case was

removed, possibly held together, bunched up, and then it came
into contact with Ms. Whitmarsh's blood, you can tell that if

there's a bicody pillow case there, that's what probably

happenead?
A Again, with the type of creases it had in it, yes.
Q Okay. And again, I don't mean to disrespect you or

your opinion. But it doesn't take an expert to see that, does
ie?

B Well it might. Because again, you know, some people
may loock at it and niot see that, where someone who's a little
more versed might lock at it and see that's a possibility as to

how that --
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4] Okay.

A -- how that happened. But I'm not saying that a lay
witness couldn't make that determination --

Q Okay.

A -— as well.

Q All right. M&. Whitmarsh received her injury. Mr.
O'Keefe's hlood next came in contact with cne side of the
knife, and then the pillow case was placed or landed on the
knife, 8o bagirally what you're saying i there was an injury,
and then at some point after that, the pillow was laid on top
of the knife?

A ¥eah. But in between that, hig klood got --

Q Ckay.
A Yes.
Q Buk with respect to thoge two igsues, I mean, a

layperson could see that just from leoking at the photo, right?
A Well again, 1f they had access to the DNA
information, as well as if they were able to locgk ab it and put

the pieces together, yes. Um-hum,

Q Okay. What's new in your report is this information

about an accidental stabbing?

A Yes, that's correct.

o That this was an accidenkt somehow?

A There's a possibility of an accident, ves.
a There's a possibility of it?
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A Yes.

o Are you famillar with the term, hesitakbion mark?

a Yeg, um-hum.

4] What's & hegitation mark?

A A hesicatlon mazrk, you typically see these in people

who may be suicidel. They may cut themselves, like some small

cuts with the knife before they make the deep cut, or whatever,

Q Dkay. Could a hesitation mark also be a poke in ths=
#ide, and then a more full inasesrtion of a knife into one's
body?

- That's a posaibility.

Q Ckay. Did you know that there were hesitatiop marks
in this case?

A I did not note any.

Q You didn't note any?

A That's correct.

g S0 you would disagree with Dr, Grey, another defenee
expert, if he said thers were?

A Again, I didn't see any. When he examined it, maybe
he saw what he interpretad as hesitaticon marks,

2 Could he have been more thorough than you?

Y He wmay have been, I don't know.

o] All right. So you have this scerario of acgidental
stabbing, correct?

A A possibility, yes.

ROUGH DRAFT TRANSCRIPT

npg211o5

71




10

11

12

13

14

1s

ls

2

18

19

29

21

22

23

24

25

Q Pogsibility. Could it alsc have been a suicide?

p- ]

1'd say it's a possibility.

g It's a possibility?

A Yag,

Q What about a homicide?

A Yes, that's a pessibility as well.

o So really, it could have been anything?

& out of homicide, accidental or auieidal, could have

besn. Yes.

a] Could have been any one of those?

A That's correct.

Q All righr. Thank you.

MR. LALLI: Hothing further.
THE OOURT: Any redirect?
Ms. PALM: Y¥Yes. Thank you, Your Honor.
REDIRECT EXAMINATION
BY ME. PAILM:

o I think Mr. Lalli talked to you about your
tredentials a little bit, and where you worked. You have
worked for the government, have you not?

A Yes.

Q And could you Eell me again where?

A I worked for the Jefferson Parish Sheriff's Office
crime labk, which again is like a county-type government entity.

And I've also worked for the Louisidana State Police Crime Lab,
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which is a state governmental entity.

i} And how long did you work for those entities?

A Three and-a-half years for the sheriff's office, and
then approximately 13 and-a-half years with the sheriff -- with
the state police.

Q And have you -- do you still actually go to the fleld
How?

A Yes.

8] And can you explain how you do your job now?

A Primarily my job again is DNA analysis. But we do
get called out by our local agencies occasionally when there'sa
a difficult case, or if they need some sort of spscialized
technique done at the crime gcene, they'll call ug out.

4] Ckay. A&nd Mr. Lalli talked to you aboufb working a
few timzs for the Special Public Defender's 0ffice?

A Yes, that's correct.

Q Have you worked for anybody =lse in Las Vegas?

A ¥es. I have worked for thea Public Defender's Office,
I know within the State of Nevada, I have also worked for I
kelieve a private -- & couple of privabte attormeys maybe.

4] Okay. Do you find that after you get a working
relationship with somebody that they call you again?

A Qccasicnally, ves.

o Do you ever come back with opinions that are naot

favorable to the person who wanted to hire you?
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A Yes.

Q In that case, they just -- what happens?

A In the majority of the cazes they won't call me to
testify. And that happens In the majority of the cases that I
work, is that T will not be called to tescify.

Q And with respect to the issue of doing a supplemental
report, were you apked your opinlon previously whether accident

could be ruled oub?

. Yes.

9] And did you have the same opinion previcusly?
A Yen.

o Was it im your report?

A Not the firat report.

(o} And what's the reason you were asked to do a
supplemental report?

A Was to specificelly address the possibility of it
being an acecidentc.

Q Ckay. Wers you alleowed to restify about that beforae?

A Mo,

o Why not?

A There was an objecticon.

5] Okay. And is it because it wasa't ia your report?

F. That's correct, yes.

Q Okay. 5o then the supplement, none af your opinicns
changed?
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A No.

4] Okay. Was it just more thorough than your first
report?

A Probably covered a little more ground.

W] Okay. Wicth respect to that issue?

A Yes.

o] Anyrhing elaa?

A Na.

Q Okay. And with the issue wich respect to
trangeriprs, were you ascked to consider whether the transcripts
changed your opinion at all?

F-3 Yes.

Q And did they?

1 Ma.

2 You've had the zame opinicn since the fivab time you
looked at the case?

A ‘Thal's correct.

o Can you tell me how you use imagination in seguencing
a5 a crime scene analyst?

A Wall again, you know, I may nct have a body in front
oFf me, But based on the reports that I have, the scientific
information I have, I can create scenarleos wich using my
imagination.

Q Iz part of what you do to rule in and tule out

various possibilities?

ROUGH DRAFT TRANSCRIFT

2118

75




10
11
1z
13
14
15
15
17
18
15
20
2L
22
23
24

25

A Yes.
MR. LALLI: Objection, leading.
THE COURT: SBustained.

BY ME. PALM:

o Can you tell me why it's important Lo use your
imagination?
A Well because it can help us determine what

mechanisme, and you know, what actions may have been taken at a
crime scene,
0 Can anybody -- could anybody have known exactly whak

happened in that room if they weren't thera?

A Ho .

Q And by that, I mean the crime scene in this case.
A That'®s -- yes, oOrrect.

2 And M. Lalli aszked you whether anything could have

happened; do you recall that?
A Yeg.
Q Ckay. Your tectimony is as to what was more likely

than other things?

A Yes.

o Okay. That's what you were asked to cpine on?
A Tes.

Q And your opiniom is you can't rule out suicide?
A That's correckt.

Q And you gan't rule out aceident?
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A That's correct.
MS. FALM: No more quegtionz, Thank you,
THE COURT: Any recross?
RECROSS-EXAMINATION
EY MR. LALLI:
Q The last time you worked for the Leouisiana State
Police was in 20017
A Yed.
about ten years ago?
A Ymah, I guess it's about ten years now.
¥ Thank you.

ME. LALLI: Nothing else.

THE COURT: &Any questicns from any of the jurors?
Mo --

UNENOWH MALE SPEAKER: One, one,

THE COURT: Yesa, we do have a gquestion. Counsel
appreoach, please,

(Off-record bench conference)

THE OURT: 211 right. B8ir, in our jurisdiction, we
allow jurors to ask questions of witnesses. And we have Lwd
questions for you. "Could the pillow case have been used to
try to stop bleeding, that is why there's so much blocd on the
case?"

THE WITNESS: That's a possikility, yes.

THE COORT: Next guestieon is, "Would the awkward
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angle cocf the blade described in your demonstration have been
more natural if she were laying down when stabbed, and say on
her stomach?®

THE WITHESS: I still think it would be an awkward
angle giver the position that it was in his hand, if ha
received that injury at the game time she received her's.

THE COURT: Any follow up by Ms, Palm?

MS. PALM: No, Your Honor.

THE COURT: Mr. Lalli?

MR. LALLI: No, Your Honor.

THE COURT: Any follow up cuestions hy any of the
jurors? No other gquestions. Thank you, sir --

THE WITNEES: Thank you.

THE CQURT: -- for your testimony. You are excused,

Hext witnesa for the State, please?

MR. LALLI: Your Heonor, State calls Todd Conn.

THE MARSHAL: And sir, if you will remain standing.
Please raise your right hand and face the clerk.

TOLD COMN, STATE'S WITNESS, SWORN

THE MARSHAL: Please have a mseat please, sir. Plszase

gtate and spell your name for the racord.
THE WITMESS: My name is Todd Conn. T-G-D-D,
C-0-N-N.
DIRECT EXAMINATION

EY ME. LALLI:
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a} How are you employed?

S I'm employed with the Las Vegas Metropolitan Police
Pepartment ag = traffic officer.

Q Okay. How long have you been employed by Metro?

A Septeaiier will bhe seven y=ars.

Q I want to dirsct your attention back teo November of
2008. What was your assignment then?

F-4 At that rime I was a field training officer stationed

at a Balden area of command.
% And as a £ield ctralning officer, are you in the

patrol division of Metro?

B ¥es, I am.
Q Can you explain for cur jury what patrol ig?
. Patrcl is your basic calla for services officers for

the police department, We're all broken upon basic area of
commands. At cthe time I waz at Bolden area of command, which
covers from Desertc Inn all the way up to Cheyvenne.

c Ckay. Let me ask you this with r#spect teo being in
patral. Are patrol officers -- well T think you used the
terminology, we respond to calls for service?

A Corract.

Q If somebody calls the police, the firet responders
are patrol officera?

A Yes, s5ir.

2 Thoree officers drive police cara?
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A Correct, your standard biack-and-whites.

a] Wear police uniforms?

A Yes, gir.

Q Okay. Did you have any special training? You
indicated that you were a field training cfficer?

A Yas, sir.

Q What's a field training officer?

A We're responsible for snsuring that new ocfficers that

just graduate the Academy o through in-service training
basically while they're on the street. And we measure their
performance hased upon a standardized criteria, and score their
records every single day, and ensure that they graduate that
field training program.

Q Is it kind of like being a mentor to a younger

cfficer, however it's part of the process ¢f ultimately getiing

the job?
A Yes, sir.
Q They've on probaticn, you'ye mentoring them, making

sure they're doing everything right?

A Correct, sir.

O Are you selected to be a field training officer, or
is everybody a field training officer?

A No, you have to apply. And there's tests that you
have to take, a oral board process to determine whether or not

you're capable of being a field trainipng officer.
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", Okay. And you had that designation back in November
of 20087

A Yes, Bir.

n} What iz CIT?

A CIT ig the Crizis Intervention Team, It'sm a class
that's put on by the department for those whe apply for ik.
Again, it's ancther position which you have to apply, and you
have to go through an oral board process.

8] What's the purpoge cof the Crieis Interventiocn Team?

A It's ko deal with people that suffer from eithexr

mental illness, or are experienced BEOD, excited states of

delirium.
Q EQD?
b Correckt.

Q What is EOQD?

A It's excited delirium.

g Ckay, I understand. Is part of the training to
de-gscalate situations?

B Absolutely.

Q Okay. And did you have that training back in
November of 20087

A ¥ea, T did.

Q I want to direct your attention to November of 2008,
Did you arrive at 5001 El Parque?

§-! Yes, pir.
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4] Did you make your way to apartment 3S?

A Yes, EBir.

%] I'm going to show you what we've admitted as State's
Exhibit number 2. Is that apartment 157

A Where the door is open.

o] Okay. Do you actually go inside the apazrtment?

A Yes I do, gir.

o Showing you State's Exhibit number 1, is thakt a fair
and accurace depiction of the inside of the apartment?

A Yegs sir, it is.

Q When you are there, do you begin to utilize your CIT
training?

A Yes air, I do.

How? Tell us what happened.
A When I Eirst come in, I chserve that Officer Fonbuena

and a secondary officer were stationed just outside the kitchen
area. There's a wall right here. They're both positioned here
and here over cn the right side of the building. I can see
that they don't have any coverage on this side, so I post up
right against this wall. Once there --

Q When you're saying your post up (sie}, you just go
over into that location?

P-4 I walk cver te there., and I actually preas my
shoulder up against the wall 50 that I'm minimizing the amount

of my body that's expased.
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Where is your attention directed?
I am lgooking inteo this copen docoiway here?

Wha's in thera?

L = s

You can't see anyhody from where I'm positioned. I
can hear basically mumbling. It's not very cohersant af this
point in cime. But I can tell that there is a person inside
the room.

] Do you addreszs that person?

A Yag, I do,

o What do you say?

A I advise them my name is Qfficer Conn with the Las
Vegas Metropolitan Police Department. Basically explain that
wa're concerned thac somebody's hurt, and thac we need them to
step outside with their hands in the air so that we can provide
any assistance,

a S0 you instructed the perscn in that back room te
come put with thedr hands in the air?

a Correct.

Q S0 you could provide aszsistancs to the person inside?

A Corredt.

Q bid someone come out at that point?

A Ho, sir.

0 At varlous times, do you say different things to get
the person to come out?

A Yes, I contimae my dialogue. And when I say my
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dialegue, I'm not having a conversation with anyome. I'm not
getting timed responses intc my questiona. There are some
utterances made by the individual inside the room. Bagically
I'm told ko, quaote, get the fuck in there. Ar this point in
time, I can Bee that there's a large amount of blood on the
bed. I can see the bed spread inside that room. So I believe
that there's somebody armed. We're not goling to walk into that
blindly. 8o I keep --

Q So that's why you didn't --

A -~ challenging the room.

Q Ckay. That's why you didn't g=t the "F* in there?

A Correct.

Q Ckay. When you say you were challenging the room,
what does that mean?

A Challensing is just a terwm that we use on the police
department when we're calling in to either residents by blow
hoxn, of if we're using cur volce into a room, telling people
to come outb, letting them know that we are there, and trying to
get a response from the individual ipside.

Q Okay. What sort of responeses did you get upon
challenging the room?

A Again Like I said, I was -- a couple cof cimes, I was
tald, get the fuck in here. I advised the individual that we
couldn't, that we needed them te step out of the room, It was

at this time the indiwvidual inside the room gave me the name of
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VYeronica. He said, ehe's dead. And then I -- again, I advised
him, step ocutside the room, we'll get her heip. I wouldn'k geb
Aty TeSpONSa.

hgain I'd keep trying to continue this dialogue, It'd
be told she was alive. And then again I'd tell him, okay, well
come put, and we will come in there, we will get her all the
help that she pneedsa. And again, nothing. Wouldn't come out of
the rocom, teld to get the fuck in there again. And it just --
it wasn't going anywhere,

Q Dg you remember the veice from the person inside

saying. fuck you? Do you remember that?

M3Z. PALM: Objection, leading.

THE WITNESES: I --

MR. LALLI: I just --

THE COURT: Sustained. BSustained.

MrR. LALLYI: Well I just asked if he remembersd it.

THE COURT: Well (indiscernible} the specific
statement (indiscernible} anything else, and then you can
refresh his memory.

MR. LALLIY: Okay.

THE WITNESS: I den't recall.
BY MR. LALLI:

Q Do you remember anything else? Would you like to eee

a prior transcript to help refresh vour reccllection as to whak

else might have been gaid?
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A

Yes, sir.
Page 82.

Yeah, I made a statement. It zays, "Fuck you, get im

Do you eventually go into the room?

We do go into the room, but only once Sergeant

Newberry comes inside the room to assist,

Q

o o -]

b

Thomas

A

Q

Other cificers show up?

Yes, sir.

You eventually go inte the room?

Yes, sir.

Who else goes into the room with you?

It wauld be myself, Sergeant Newberry, Officer Sean

Sean Taylor?

Taylor, I'm sorry. And Dfficer Ballejos.
8o that's a total of four of you?
Correckt.

Arnd the room in State's Exhibit number 1 where there

iz a diagram of a person laying on the ground, is that the room

you want into?

A

Q

Yes, sirc.

Did pther officers go inte what's labeled as the

southwest bedroom?

A

I believe that officers d4id clear that bedroom.
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1 Q Okay .
2 . Just not at the time that we had formulated our
3 | arrest team.
4 Q Do you go in in an ordared manner?
& F: ) Yes, we do.
& Q How did that -- describe that for usg.
7 A We would call it stacking. Again, you have my posted

i | pogition.

g Q I'm going to clear this, snd then start --

10 A Okay.

11 Q -=- Btart owver.

12 A Wa have my posted position. I can't remember whether

13 | officer Taylor or Ballejos was dirsctly behind me. But each
14 | officer iz then staogered behind the gther person, putting a
15 | hand on top of their shoulder so that when the first person

i | mpves, the other individovals know to follow.

17 Q S¢ you're In front?
1le A I am in fronkt, correct.
19 0 A1l right. And I take it your direction is -- or

20 | your attention is faced forward?

21 A Correct, Bir.
22 4] Tell uas what happened when you go into the room?
23 A Once I go in, I can clear past the bed, And that's

24 | when we get a full visual. That's when I see the defendant

25 | laying next to a woman who is covered in blood. His right hand
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is on the -- he's kind of laying on his aide, right here along
her. His right hand ie kind of caressing the back of her head.
His Ieft hand is over her body.

And at this time, he immediately begins waving his
arm up and down going, don't fucking look at her, don't fucking
look at her. We immediately give him verbal commands to step

away from her.

4] Okay, can I stop you there?

b Uh-huh.

q When he's gaying that to you, what -- wag theye --
was -- what was he waving his hands over?

A He was waving his hands over her body, She was nakad
from the waist down.

Q Was he waving his hands over the naked portion of her
bady?

A It was actually just cover the general torso area,
including that lowey portion that was naked.

MR. LALLI: May I approach the witness, Your Honor?
THE COURT: Yes,
BY ME. LALLT:

o] Officer, I'm going to show you what's been marked as
State's proposed 24 for identificabion purpocses. Was that the
condicion of the woman when the defendant was laying next to
her and waving his hand over her hody?

A Yes iy, it is.
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B3
ME. LALLI: Your Honor, move for --
BY ¥r. LALLI:
Q Iz that a fair and accurate depiction of the position
A Yes, sir.
g -=- of her body?
ME. LALLI: Your Hopnor, move for the admission of
State's proposed 24.
M. PALM: No cbjesction.
THE COURT: It would be admitted.
{Exhibic 24 admicted]
BY MR. LALLI:
g Juet to publish for the jury, is that the gondition
of her body?
A ¥ea, sir.
4} and he was laying right next to her?
& Carrect.
o] Wow when you cowe in and he's sayving that to you, do
you begin —- you and other cifficers begin to give him commandgs?
A I'm giving him verbal commands cto step away from her,

put his hands in the air where we can see them. He does not
ligkten to any verbal commands which are issued to him. It's at
this time we keep approaching, giving the verbal commands.
Cfficer Bellejos --

] Ckay.

ROUGH DRAFT TRANSCRIPT

002132




A -=- iz armed.

Q Let wme ask you this. ¥ou say that you're
approaching. Can you use your finger and indicate the path you
tock inte the room?

F.N Ukay. We come through the doorway here. And we
approach as ¢losge to bLhe dresser here as possible. We Chen
have to -- once we -- he -- actually, this i che position
whare I'm basically standing. You have me off a little it to
the left ovar here. I'm trying to get this to do it.

The other cfficers, since I'm with my firearm -- T
have my firearm out in case a deadly forcge option was pneeded.
The other cfficers are armed with tasers. We also have one
that's empty handed in case he has to go hands-on with the
subiect.

[+ So you go inte the room with your gun drawn and
pointed?

A Correct.

Q Did you ever fire your gun?

A Mo, I did not.

a} All right.

53 S¢ at this time, we're giving him the verbal
commands. He refuses those verbal commands. QOfficer Ballejos
deploys my taser, which was giwven to him previous to us
entering the room. Once the subject's been hit with the taser,

that's when Officer Taylor goes over to attempt to retrain him.
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He's putting up a fight still with the taser. Hes
ign't listening to the verbal commands., I see that there's a
Iuk of blood on the hand that Gfficer Taylor has, so 1
immediztely holster my firearm, put on a pair of latex glaoves.
I grak that bloody hand for Officer Taylor while he secures the
gther hand so that we can handcouff him. We then come back out
of the room the same directiom which we came, and we place the
defendant right here in the middle of the living room.
Q Ckay. Now lek me ask you this. Thers was a bed in
the bedroom?
A Yes, sir.
Q Did you ever jump up on to the bed?
A Ho sir, I did not.
=] Did you ever do anything that ccould possibly transfer
bloocd from the bottom of your shoes on te cthat bed?
S Mo, sir.
O Are you abaglutely certain of chat?
A I'm positive, sir.
ME. LALLI: Your Henor, that concludes direct
examination.
THE COURT: All right. Cross-examination.
MS. PALM: Thank vyou.
CROSS-BEXRMINATION
BY M3, BALM:

Q Good afterncon, Officer Cenn. When you were going
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1| inko the bedroom, do you remember there was a light on in kthe
2 | bedroom?
3 -3 Yes, there was a light ¢n in the bedroom.
4 Q Do you know if it was an overhead light, or what kind

5| of light it wasa?

& A I just remember the room being illuminated,
7 Q Okay. ©Could it have come from the bathrotm light?
8 A No, that light would not have shown into where the

5 | deceased and defendant were.
10 Q How about eh master bath light? Do you remember

11 | there being a master bathroom there?

12 A I donte recall whether a light was on there or not.
13 Q COkay. It's possible?

14 A It is possible.

15 Q Was the light on out in the living room?

is 7.1 HNo, living room waz dazk.

17 () Was a light on in the bathroom in the hallway?

1B a The bathroom in the hallway actually had the door

19 | gleosed. Bo I'm not sure at that point in time if it was
20 | illuminacad.
21 Q Okay. And when you first got there, my client was

22 | mumbling?

23 A Correck.
24 4] Ckay. BAnd net very coherent, right?
25 a Carreck, ma‘tam.
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33
Q and he was saying, get the fuck in here, get the fuck
in here?
A Ee made that staksment. Not twice in a row, but

during different segments of my dialogue into the room with
him,

Q Dkay. If in your statement you £ald he gaid, get the
fuck in here, get the fuck in here, that would not be correct?

A I don't recall it being --

Q Do you remember giving your statement back on -- yeou
gave a recorded statement on the night of November Sth?

A Correct, ma'am, to the homicide detectives.

e, Okay. HWould it help you remember what you said in
that statement --

A Yez, ma'am.

O -~ if I showed you & copy of it?

MS. PALM: May I approach?
THE COURT: Yes.
M5. PALM:

BY HMS. PALM:

(9] Page 3.

A {kay, it mays -- yeah. After -- it says, "She
stabbed herself. Cet the fuck in here, just get the fuck in
here. "

A Thank you. »&And he -- and do you remember saying the

only coherent thing she was saying wag that she stabbed
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heraelf?

A He =maid that she stabbed herself, he said that she'
dead, said that she's alive, Those wera coherent statements
that he said, along with, gest the fuck in here.

Q Okay. You don't disagree that you previously said
the only cohersnt thing she {sic) said wag, she atabbed
hergelf? Or do you?

A I may have mistakenly said that,

Q Okay. MWould it help you remember you look at your
gtatement {sicl?

A That statement there -- [ recall for a fact that I
have, she stabbed herself, she's dead, she is alive. Those

were all statemants that were madse to me.

Q Ckay. Do you recall saying the only coherent thing

he said was that ehe atabbed herself?
A I don't recall that.
Q Would you like to look at a copy of your statement?
That's fine.
MS. PALM: May I approach, Your Honor?
THE COURT: TYes.
BY MS. PALM:
Page &.
Corract.

Do you recall gaying that now?

Correct. I'm nok sure in what order of my statement,
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there's a lot beiny said chere that that falls in. But, yes.
Okay.
A That was the statement I made.
Q So if you -- if your statement says he's saying these
othar things, it seemed coherent to you when he was saying, sghe

stabbed herself?

A {Indiscernible] -~

Q Dkay.

a Correct.

] And when you logk inte the bBedroom and you see my

client laying down next to the female, he didn't have anything

in his handar?

A Ho ma'am, he did not.
Q Ckay. And there was no weapon that was close to him?
A There was a weapon in the room, which is within

proximity. I wouldn't put it ocut of reach. But there was a
knife located on the bed.

Q Okay. But from where he's laying down he can't reach
up and grabk that knife, can he?

. No. But he could have jumped up and grabbed the
knife, B0 we were belng wery caukbioua.

L] And do you recall eaying that he was caressing her
head?

A Correct, ma'am.

] Okay. So as you walk in, he's laying there kind of
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careasing her head?

F: Hig hand is hagirally on the hottom of her head
caresgsing it while he's kind of on his side, and then his hand
began waving up and down the top of her body.

4] Ckay. And that's when you come ia, he kind of gets
agitated and 1s paying, don't look at her, den't look --

A Yes, ma'am.

a) -- at her? {kay. and I thiok you just testified
that he was saying, don't fucking look at her?

B Don't look at her, den't fucking look at her. 1T

can't --
d Dkay.
¥ -- recall the exact guotation.
Q Well if your statement -- Lf your statament doesn't

pay, don't fucking look at her, just "Don't lock at her, den't
loock at her,* wopuld that be more likely accurate?

A I can't recall. All I remember is an aglitated state,
don't look at her.

Q Ckay.

A 2nd he was excited.

Q So pessibly he wasn't cussing along with that
gratament?

A I believe he was cusging.

Q Okay. Would you like to lock at your statement

and --
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A Sure.

Q -- see what you said?

MEZ. BALM: May I approach, Your Honor?
THE CQURT: Yes.
BY M5. FAILM:

Q Page 4.

A Correct. Says, "Don't look at her." There's no
profanity.

Q Okay. And you gave & statement right after the
incldent; is that corrgct?

A Correct, ma'am.

Q When your memory wasg still really frash?

A Fresh, aleng with still being extremely excited at
the time.

o] ¥You think having some time go by helped you remembsr
whether he cussed ox not?

A Well 1 believe that I was still at an elevated atate
when I was speaking to the homicide detectrives. It's not a
very commcon occurrence for patrol cfficers to become involved
in this situaticn, it's a rarity. And your adrenaline is
kicking in. Sometimes things after you're akle to settle down
do become a little clearer.

o Okay, Have you keatified back March of last year
that all he gsaid was, don't loak at her, don't look at her?

Was that before your memcry became clear?
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A I would just adwise that at that point in time,
that's what I kelieve he strated, and thet's what I rold che
detectives chat he made thoge statements,

e Qkay. And in - deo you disagree that in March of
2009 you testified that he said, don't look at her, don't look
at her?

A No, ma'am,

o Okay. No cussing there?

A Ho.

Q A1l zight. 1I'd like to talk about who exactly went
gver the body of the female. Do you recall who went over and
how that happened?

A I know that Officer Taylor had to step over the
deceagsed. I'm not sure of Ballejos's exack position when he
diecharged the taser.

L} Okay. And did you gtep over the deceasad?

A I dontt believe I did. I believe that I reached over
her to secure the arm that Officer Tayler had.

Q So you reached over the other side of her body?

a My -- well my position is here. I would have reached

across to secure the arm --

L+ Okay.

A -- that Officer Taylor had.

Q Can you draw on there where -- how my client 1s
laying?
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A

Q

He's laying aleng her parallel.

Okay. And how much space do you think is between my

client and the back wall?

f

b I = - T = R R

¥ oo F O

They are -- well between the back wall?
Yes.

I'm net exactly cerktain.

Maybe a foot or two?

I don't recall --

Okay.

-- epnough to be able to tell you one way or another.

Okay. So you think one cfficer went over the body?
Correct. I know --
And then --

The only thing I can state is that I know that

Officer Taylor crossed the body.

Q

Okay. BAnd then you picked my client up, aleong with

QOfficer Taylor?

A

oo O P D

Yes, matam,

Are you the only two that A4id?

Yes, ma'am,

And you dragged him cut of the room?
Mot dragged, he was off tha floor.

Ckay, So if you testified that you dragged him ocut

of the room previoualy, that would be incorrect?

A

The terminclegy at the time would probably be
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incorrect. He was not scraping the floor or anything like
that, we had him cff the ground.
Q Okay, Do you recall testifying you dragged him out?

I may have used the word, dragged.

o Okay, but you didn't mean drag?
A

Correct.

Q Ckay. And then just you and Officer Taylor put him
in the living room?

A Correck,

] Okay. And do you recall whether you dropped him on
his face there?

R We placed him in the middle of the living room. He
woild have been face-down.

(] COkay. Did he fFall down?

- When we let him go, his body would have been
approximately about a foot off the ground when we let go of
kim.

Okay. 6o his facve might have hit the floor?
It's a pousgibllity.
Do you recall what time you arrived on the scene?

b Mo, ma'am. HNot exactly.

L8] I1f T show you the dispatch report will that help
refresh your recollection?

A It may.

MES. PRIM: May I appreach?

ROUGH DRAFT TRANSCRIPT




10

i1

1z

13

14

1%

lg

17

16

13

20

21

2

23

24

25

BY M5, PALM:

g
A
Qo
A

(indiscernible). I show -- let's sea., I'm seeing my in-route

time at 23:04.

Q
you?
A

Q

A

showing arrived.

g

Your pricr testimony?

A

23:06.

BY M5. PALM:

Q

A

101

THE COORT: Yes.

{Indiscernible) .
Okay.
Do you regall what time you arrived on the scens?

I'm going to Lry to locate it here real quick

If vou had previously testified 11:068, does that help

I'1l loock here and ses, at 11:06.
23:067

I'm not sesing it on the log here as my call gign
Okay. Would it help you remember if you laoked at

Yag, ma'am.

MS. PAIM: May I approach?

THE COURT: Yes.

MS. PALM: PFage 90 of the (indiscernible]}.

THE WITNESS: Yeah, I helieve that I was on time at

Okay. And the call went out at 23:0L?

Correct.
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Q Okay. &¢ and then my client was in custody by 23:1372
A That would be the time that it says that he was tasged

and taking into custody, correct.

o Okay. So aboutb eix minutes after you gol thera?

A Correct.

Q And you don't' recall whether anybody went over the
bed, do you?

A I don't recall seeipg anybody go over the bed.

o So if you previously testified that at cne point both
you and Officer Taylor were on the other side of the hody,
would that be incorrect?

A No, ma'am. There's a posgibility thak T could have
stepped partially over her to secure the hand while I was
helping Officer Taylor.

Q Dkay. Would it help you remember exactly what
happened if you locked at your prior testimony?

A Yes, ma'am.

ME. PALM: May I approach?
THE COURT: Yes.
BY MS5. PALM:

g Page 94 of (indiscernible] transcript.

A Tes, ma'am.

o] Okay. D[Did you previously testify that both you and
Dfficer Taylor were on the other gide of the body?

A Yesg, ma'‘am,
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And do you recall testifying that you would have had

to have gone over the body?

A

Q

B
time ago.

Q

A

Q

A
o
A
Q
thera®

F

Q

weret
A

Q

1 don't recall making that statement, no.
Would it help you remember to look ab the transcript?

1 can logk at it. My apologies, it's just a long

That's all right. I understand.

Let's see it here. Yeah, I went over the hody.
Thank you. Sc both you and Officer --

Taylor.

-- Taylor were on the other side of the bady?
Correct, ma'am.

Okay. And you had to step over the body to get

Correct, ma'am.

Okay. &aAnd do you recall how many taser cycles there

I baliawve that there was Cwo.

Ckay. If you didn't remember it the last time you

tegtified, would that -- does that socund strange to you?

A

Q

A

No.
Ckay.

The cycle gan be held continuous if you want, and it

can literally be a microsecond in between displacements if you

want. You can let go of the trigger and then reapply it. But
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1 believe that there was two,
M5, PAIM: Court's indulgence,
BY MS, PALM:
o] You don't know whether anybody hbumped into the body
during the arrest process, do you?
A I don't recall anykody bumping into the body.
2 Bur you agree it's possible?
A It is possible.
ME. LALLI: Objection. I mean, that's speculatiwve,
Your Homor. Anything's possible.
THE COURT: I'm going to sustain the ehjection.
BY MES. PALM:
Q2 Because you dido't gee it doegn't mear it didn't
happen?
MR. LALLI: Your Hongr, I'm Sgrry. Same objecticn.
MS. PALM: I'm not asking him to speculate. I'm just
asking him that --
THE COURT: Well he's Lbestified he didn't gsee anyene
step -- or --
MR. LALLI: Right. It's his reccllection that --
THE COURT: Right. You are asking him teo speculate
Eo a certain extent. He just said he didn't see it one way or
the other.
BY MS5. PALM:

L] Did you see everything that happened in the room that

ROUGH DRAFT TRANSCRIPT
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evening?

A Ho .

o] 2o vou didn't ses what every other officer was doing?

A Wo, ma'am.
¥, Okay. Do you recall contact with my client's body
and the deceased during the arrest process?
A I was --
ME. LALLI: Objectien, wague. I don't understand the
gquestion, Your Honor.
MS. PAIM: Contact wsas me --
THE COURT: Do you understand the guestion, sir?
THE WITNESS: I believe she's asking what physical
contact was made with the defendant and the deceased.
THE COURT: With that understanding, can you answer
the guestien?
THE WITNESS: Yeah.
MR. LALLI: Well I'm going to cbhject. It's been
asked and answered at least twice already.
THE COURT: I'm going to --
MR. LALLI: If that's the gquestion.
THE COURT: ~-- overrule the cobjection. G0 ahead,
CEficer.
THE WITHNESS: Okay., The defendant was physigally
regigting us. It was my hands and Cfficer Tayleor's hands that

were attempting to secure him. AL no point in time do I recall

ROUGH DRAFT TRANSCRIPT
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anybody touching her. We immediately removed the defendant
from the master bedroom, intc the living room. At that peoint
in time, I then ushered all the other officers out, asked for
one medical unit to come up and check on the victim inside the
bedroom.
BY MS. BALM
Q Okay. Let me stop you, because I think you
migsunderstood my question. I probably was very inarticulate.
I meant did my clisnt'se body come into contack with the
dereaged during the arrest process?
b He was already caressing her head at the time that we
came in. So yes, he was touching ber.
o Okay. How about when he was tased? Did -- was cthere
any more contact with hex?
A I den't believe so.
Q Okay. If GEficer Ballejos said in hig repert chat
during the tasing he waz --
ME. LALLI: Objection, hearsay.
M5. BPALM: =-- kind ocf smothering her --
THE COURT: Sustained,
THE WITNESS: I can't --
THE COURT: Sustalned,
BY MS. PALM:
e} Did the tasing c=use him to have any kind of

cofitractione at all®?
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Q Thank you. And the lab you're working for, iz that
accredited?

A Yes, it is. OQur lab is accredited by the American
Scciety of Crime Laboratory Directors Laborateory Accreditation
Board.

Q Can you tell me what that means to be working in a
lab that's accredited?

A An accredited lab means that we have an organization
that comes in, and they examine cur policies and procedures,
our training guides, ouxr quality control procedures, our case
flles. They check all this gut. And if we meat the standards
that they have set, they will accredit us. And so we have an
outside agency that comes in and checks all this to make sure
that we are doing the things that we're supposed to be doing as

a crims lab.

Q Okay. Have you testified in a court of law before?

2 Yes,

Q And have you testified ag an expert in a court of
law?

& Yes.

Q Have you testified as an expert in the mechaniem of

injury? OQr --
A Mot specifically in the mechanism of injury.
Howaver, I have testified in crime scene reconstruction

matEers, which sometimes includes --
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MR. LALLI: I'm going to object, Your Homor. This is
non-respongive,

THE COURT: Overruled.
BY MS3. PALM:

Q Go (indiscernible) --

A Which sometimes includes mechanism of injury.

Q Okay. Have you testified as an expert as to whether
injuriesz are defensive or nog?

n Yes,

Qo And have you testified for both the government and
the defense?

A ¥es,

Q Can you tell me which jurisdictions you have
testified as an expert?

A I've vestified in 29 Louigiana parish courts. wWe
don't have counties there, we have parishes. It's the same
eguivalent as a county. I've also testified in federal court,
two city courts in Louisiana. I've also testified in Arkansas,
Floerida, California, Mississippi, Misscuri, New York, and here
in Hevada five times I belleve,

o Would that be in Clark County, Nevada?

A Yes.

&) Bave you written any papers of collection of
evidenge?

A Tes.
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o] Do you conduct any training in your fields?
S Yes, I've conducted training both in forensic
science in general and crime =cene investigation te -- I've

instrucred internationally, naticmnally, regionally, and locally
to my area in Louisiana.

Q And have you been retainoed by the defense in this

case?

A Tes.

o] And did we ask you to look at various records that we
provided?

A Yes.

Q And what did you look at?
A I believe that I was provided with case
documentation, photographs from this particular case.

Q And did that include the photographs frowm the crime

scens?
- Yes,
O And did that include a videotape?
A Yes.
o And pelice reports?
A Yas,
(o, And DNA evidence reports?
& Yas.
9] 0id I ask you to assese the thoroughness of the crime

Ecene investigation?
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Q

Yes.
In doing that, were you able to make any conclusions?

Yes.

First let's talk about the issue of toxicology. Did

you have any conclusions regarding the handling of -- any

A

death of M=z.

Q

A

Q

-4

Q

A

Q

conclusjons regarding the issue of blood or breath epecimens

from Mr., U'Kesfa?

have been collected from Mr. Q'Keefe shortly after the time of

the blood and kthe urina.
there was any alcohol present as well, if thezre were any type

of controlied substances or drugs in his system at the time.

-- to measure his intoxication?

toxicology analysis?

and they should have heen collected.

it's been asked and answered.

¥es. In my cpilnion, blood and urine specimens should

¥Whitmarsh,

What would that have allowed to have happened?

That would have allowed 2 toxicologist to examine

To determine if there were any -- if

Would that have given a gquantitative number for his

Yes,

Did you any reach other issues regarding the

Just the fact that the samples were not collsoted,

What might they have indicated?

Okay.

And

MR. LALLI: Objection, calls for speculation.
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I THE COURYT: On the speculation issue, sugtained,

2 M5. PALM: OCkay, thank you.

3| BY M5. PALM:

4 Q How is it relevant n a criminal case?

L A Well in a ecriminal case, it might indicate substances
6| that may have affected the state of mind or behavior of an

7 | individusl.

a Q &nd do you have a source of authority for your

9 | assercion that it sheould have been collected?
10 A Yes. There's a publication -- well actuslly a couple
11 | of publications, One in particular is called, "Techniques of
12 | Crime Scene Investigation." 1It's written by Barry Fisher, who
13 | was -- he's in charge of the Los Angeles Sheriff's county crime
14 | Jab. And in that book, it's also used as ane of the

15 | certification -- one of the study guides for certification to
16 | b2 a crime scene investigator.

17 o And ia that book used in your fiald?

18 A Yeg, It's a standard reference text bock.

19 o Did you loock at the collection of penile swab

20 evidence?
21 - Yes, I did.
23 Qo Did you have any conclusions about that collection?
23 A Yes. There were some penile swabs that were

24 [ collected from Mr. C'Eeefe. And in my opinieon, they were
25 | collected improperly.
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Q And can you explain why?

A Yes. When they were -- at the time they were
collected, a crime scene analyst came in, was wearing gloves.
He provided Mr. O'Keefe with two swabs. Handed them to Mr.
0'keefe, who was then allowed to swab his own penis.

Mr. O'Keefe's hands at the time had two actively
bleeding cuts on it, as well asg blood on his hands, mogt likely
from Ms. Whitmarsh., As a result of him swabbing, there's a
potential that he could have contaminated those swabs with her
biood from hie hands.

Q And can you explain contamination, what that means?

A Contamination 18 the introduction of an unwanted
substance into an item of evidence, An example might be some
DNA that gets transferred from one item bto ancther that's not
related to the agtual events of a crime or criminal
investigation, or death investigation.

g Does it ultdmately taint the results of an analysis?

A Yos. Because you have this mixcture, then you can not
interpret, did that happen hefore, during, or after this
incident that may have hiappened.

c Did you explain what the alternative ways ware chat
thay could have done 1£?

A Ho. FProper collestion technigque would have been --
tirst type of proper collection technigue would have heen for

the crime scene analyst who had the gloves on to just go ahead
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and swab the penis,

The other alternative would have been to document Mr.
O'Keefe's hands, take photographs of his hands in their present
cendition, c¢ollect any evidence tkat he may have had on his
hands. Then he should have been allowed to claan hisz hands, of
courge under gupervisgion, make Sure that his hands were cleapn.
The cuts could have been bandaged. They could have then
provided him with gloves to then swab his own penis, 5o there
were two alternative ways of deing ik,

&} So the way it was dene with Mr. D'Keefe's bloody
hands handling his penis during the collection, is that
acteptable practice under any standaxd that you know of?

A Ho.

a Did I also ask you to look at the wounds ta Mr,
O"Keefe's hands?

A Yag,

MS. PALM: Your Honer, may I approach the witness?
THE COURT: Yeas,
BY M5. FALM:

Q Showing you what's been marked ss defendant's triple
L, triple ({indiscernible), triple .J --

UNENOWN FEMALE SPEARKER: That's the old one. That's
the cld one.
M5. PALM: -~ triple F, triple --

THE COURT: ©Qh. Ms. Palm, I think it's the --
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MS. PALM: Oh, these are the old ocnes?

THE COURT: Older numbers.

MS. BALM: Qkay.

THE COURT: {Indiscernible).

UNKNOWN FEMALE SPEAKER: It's the white tag.

M5, PALM: Ch, I'm sorry. Okay.

BY MS5. PALM:

Q Proposed GG, FF, EB, DD, CC, BB, and &&. Could you
take a look at those, please?

& Ckay.

o Thank you. Do you recognize those photographs?

A Yes,

o Are they part of what you reviewed to make your
analysis of thig casa?

o Yes,

M5. PALM: And Your Honor, as we're taking them out
of order, I would move to conditipnally admit these so that T
may publish them for the jury.

MR, LALLI: Your Honor, the foundation hasn't been
laid. Eut for the purpose of accommodating this witneess, we
have no objectien that they --

THE COURT: Okay.

MR. LALLI: -- conditionally be admirted.

M5. BATM: Thank wvou.

THE COURT: Conditionally admitted.
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(Exhibits GG, FF, EE, DD, €C, BB, and AA ceonditionally
admittced)
BY MS. BALM:

o] And in looking at the wounds to his hands, were you
able to make any determinations about the time frame in which
they were received relative to the victim's injuries?

F.1 Okay. He has a cut here on the kind of inside joint
of the chumb. And he has one right here between the first --
can you sse i%? Between the first and second joints on the
finger. S0 kind of -- like if they were connected, it would be
kind of like in this type of area.

And given that his blecd was found I believe on a
light ewitch, on the knife that was found on the scene, and on
gome pants that were found in the bedroom, he most likely
received these cuts around the pame time M3. Whitmarsh received
her injury. &nd it could have been either before, during, or
after she received her injury. But sometime within a time
frame -- within that general time frame.

2 Can I sLop you for a minute?

A Sure,

3] And ask, this is defendant's double A. Is that --
that photo show the injury to his finger?

A I believe it's right there.

Q Thank you. And this is BB. Does that show the

injury to the thumb?
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A Yes, right here. Right there.
Q And thie is DDR. Doss that show the blosd on his
hande?
A Yes,
o] And this ig FF. What iz that showing®
A This shows the cut right hers on his hand,
Q I'm eorry, do you want -- can you continue?
A Oh.
a Sarry,
A In terms of -- okay. BSo --
ME. LALLY: I'm going to object to the form of the
question.
MS. PALM: All right.
THE COURT: Sugtained.
BY M=2. DALM:
Q You -- when you're saying that they were received

gbout the same time, are you giving a seguencing by that, or

are you just saying z time frame?

A

Q

F.S

Just a time frame.

Okay. So can you explain the time frame issue?

Gkay. If he -- gne possibility is that he received

these cuts on his hands afrer Ms. Whitmarsh received her

injury.

opinion would have caused them would have smither been some sorc

In that case, the only two mechanisms that in wmy

of self-inflicted, or some sort of accidental cut. Okay.
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That's as much gtatement as I could make about if it cccurred
after the -- Ms. Whitmarsh's injury.
Another posgibility is that he received the injury at
the mame time Ms. Whitmarsh received her injury., In this case,
becausa of the way the cuts are on the index finger and the

thumb, the blade would have to be oriented -- or the edge of

the blade would have to be oriented downward, kind of like
thig. Kind of like Le's grabbing herse.

But in order for him to receive it at the same time,

the Lilade

of that knife would have ta be in a particular

position, based on the position that it went into her body.

16

19

23

21

25

Can I stop you for a wminute? Would it help you —-

Q

A

Yag,
-- tp demonetrate that?

Yes.

MS. PAIM: May I approach the witness, Your Hounor?

THE COURT: Yes.

BY MZ. PATM:

4] Using a ruler as a demonstrative exhibit, can you use
this ruler toc show what vou're talking about?

A

Sure,
Would vou mind stepping down and --

Sure.

-- demongtrating for the jury what you mean?

O ¥ 0O

Ckay. Assume this is the point of the blade, of the

ROUGH DRAFT TRANSCRIPT
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knife, or the tip of the knife. It could have been in this
type of orientation, because the cute are appearing over here
on this end. So in order for it to appear on this end, it
would have Lo be oriented in a position like this. Okay.

In grder for the blade to cut both the thumb and the
forefinger, it would have to be kind of almost -- it would have
te be in a position like this. ({(Indiscernible). Ckay, this
would be the spine of the knife, which is the dull part of the
knife. This would be the edge. Now according to the autopsy
report -~ (indiscernible}. The way that the wound went in was
kind of -- the edge part was pointed up, the spine part was
{indigrernibla} .

ME. LALLI: T apologize, Your Honor. Can we
aprroach? I apologize.

{Off-record bench conference)

THE CCOURT: Ladies and gentlemen, we need to -- welre
on the record, Michelle?

THE COURT RECORDER: Yes.

THE COURT: All right. We need to resclve an issue.
And 1 just don't want to have you sit there while we hasgh this
igsue cut. And 1 apologize, but we do need to resolve this
issue before we go any further. And go again, 1 appreciate
your patience. We're going to take our lunch break now. and
g0 it's 12:20. If we can have you come back at 1:20.

Durling this recess, it ia your duty not to converse
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among yourselves, or with anyone else on any subject connected

with thie case. Or to read, watch, or listen to any report of
or commentary on the trial by any person connected with the

trial, or by any medium of information, including witheout

limitation, newspaper, television, radio, or the internet.

You're not to form or exprass an spinion on any subject
connected wich this case until this matter is submitrted to ¥ou .
Actually ladies and gentlemen, come back at 1:30. So
And coungel, we'll meet

we'll give you a couples minutes extra.

at 1:240.

MR. LALLI: 1:207

THE COURT: Okay?

ME. LALLI: Very good.

THE COURT: Mz. Palm, my affice will make a copy of

i5

17

13

22

24

this. It will be at Cindy's desk.

At whoese desk?

M5. PALM:

AL your secretary's?

THE COQOURT: Cindy's. TYeah.

UNFNCOWN FEMALE SPEAKER:

Yes,

MS. FALM: Thank you.
{Court recessed at 12:20 p.m. unktil 1:23 p.m.}

(Qutside the presence of the jury)

THE COURT: All right. We're outside the presence of

the jury panel. The Doctor Schiro was testifying --

ME. LALLI: I think it's Mr. Schiro.

THE COURT: ©Oh, Mr. Schiro,
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MR. LALLI: I don't think he's got a --

THE QOURT: BExcuge me. Was testifying. And he said,
according to the autopsy report, the blade went in, and then
there was an ¢bjection at that point. and we adjourned, and we
reviewed the Vega case (phanetic), which is at 126 Nsvada
Advance 33 {phonetic). Mr. Lalli?

ME. LALLT: W#ell Your Honor, my concern wae the --
what's not reflected in the record, and that's the manner in
which he was showing the ruler being a knife entering the body.
It was incconaistent with A, the testimony of Dr. Benjamin, and
B, the photograph. And essentially, he's testifying from facts
that he does not have firsthand information of, & report, and
the autopsy itself, which he was not present for. He didn't
gee Lhe paths of theose things.

And my right of confrontation is being compromiszed
because I didn't have the chance to -- A, thig is was never
done before. Never this demo thing that's going on did not
happen in the last trial. And I did not have the right to ask
Dr. Benjamin if this manner in which the knife went into tha
body is coneistent with her findings, and they are certainly
incongistent with the photograph. $o under Vaga, my
confrontation right iz being violated.

THE COURT: Okay. Mz. Palm?

MR. LALLI: And my position --

THE COURT: Oh, I'm sorry.
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MR. LALLI: I'm sorry. My position at the bench Your
Henor was if they want to do a demo, they can do a demo. Thar
is absolutely their right to do it. But it's got to comport
with the manner of entry that's depicted in the trajectory rod
pPhotao.

THE COURT: Okay. Ms. Falm?

M3, PALM: Your Honor, a demonstration was done in
the last trial, page 131 of the rough draft transcript. If the
Court would like to see it, I can show you.

THE COURT: Well --

ME. PALM: I have it with me.

THE COURT: -- I'm not doubting what you're saying.
Is -- I mean, ic's —-

MS. PBALM: Okay.

THE COURT: You know, I mean --

ME. PALM: Sg I mean, on the pnotice issue --

THE COURT: Ler's deal with this trial, bscaume --

MS. PALM: All right.

THE COURT: -- there wag an appeal. And I didn't
read your brief but I'm assuming --

M. PALM: I understand. But he just --

THE COURT: -- you're saying there wsere errors.

MS. PALM: -- raised a notlee iszsue.

THE COURT: Okay.

ME. PALM: So secondly, Vega is not even apt to this
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1l | case.

clause igsues for a criminal defendanc.

their confrontation righte.

They get the hearsay ruale.

that's what they get,

Mr. Schire can rely on that exper

extent he'e gdaying that they're -- ik's not

gaying what their expert's pathology report

that the patheology report is not apparently

diagram as you look at it, but Dr. Benjamin

her testimony, Mr. Schiro understands it.

: B

I think everybody gats that that

pathology report, which is what he's doing.

matter for cross-examination.

on that, I think that's fine.

haven't gotte:n bto cross-examine the expert

That's what Folk says.

expert to rely on other experts' reports and opinions.

ROUGH DRAFT TRANSCRIPT

Vega is just a restatement of Polk {phonetic), which was
addressing Melinda's DS (phonetic}) issues and confrontation

It dossn't apply to

And the hearsay rule has

an exg¢eptlon for experts, which is at NRS 5285, which allows an

5o
And to the

E.

said. And

reflective of the

Dr.

diagram is aot

entirely how the injury went in, and you have to rely on the

Hew that's a

If he wants Lo cross-examine him

But to say that he can't testify and rely on what Dr.
Benjamin said -- and the other thing is, =ven if he did have a

confrontation right under this rase, it only applies if you

wha wrote it.

And if you want the ecite for Polk, I'll

coneistent, he ig

I know

explained thar in

Grey explained

21
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give it to you. It's 233 P.3d 357, that's a 2010 Nevada case,

And it says you can not introduce hearsay, which the
other part, he hasn't gotten the right to cross-examine. They
crogg-examined Benjamin on her -- or actually they didn't
cross-examine, I did. They know the issues in Benjamin's
report, and the jury knows the issues in Benjamin's report.
He'a relying on the report he has a right to as an expert.
This case does not even apply to them. So I think the issue is
just a red herring.

MR. LALLI: Well I'm not saying that an expert can't
rely on the report. He can certainly rely on it. But experts
can't testify, they can not articulate hearsay statements
artributable to other people.

What happened in the Vega case is -- and the Suprems
Court commented on this. They said, sure. Dr. Meda (phonetic
could come in. And based upon admissible evidence, she could
formulate her opinions, no preblem. This gentleman, he can
come in here, he can formulate his opinicns. But he can'c
regurgitate information from reports from other Eolks that he
was not privy te. And that's what he's deing in this
demonstration.

THE COURT: In Vega, Nuzrse Suder {phonetic) did npotc
testify., And Dr. Meda basically just read her report. I mean,
not in those terms. Rut basically testified as to his review

of her repert. But then later in his testimony, he gave his
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cpinions based upon photographs and a video of the sexual
asault examination,

Supreme Court said that it was -- in it -- it was an
error bo allow him Lo basically regurgitate Nurse Suder'g
Teport. She wasn't cross-examined, she did not testify. They
said it was appropriate for him to render an opinion based upon
his independent review of the diagram, and rhe video of the
examination.

And so in this case, we did have Dr. Banjamin
testify, and she idenrified a photeograph. I'm geing to allow
him to render his copinion. I think he is subject to cross-
examination, Mr. Lall{, if his opinion e3 baced upon an
incorrect intarprecaticn of the photograph, incorrect
interpretation of Dr. Benjamin's testimony.

And I mean, that's subject ko wigorous croeEs-
sxamination on your part. BAnd cbviously, a comment in elosing
by both sgides that if his cplnions are based on a false
assumption, then T assume you're going to argue that ic's not
worth anything, and M2, Palm's going to argue that it's based
upon a correct assumption. It's up for the jury to determine
cthat. So I'm golng to allow him to tescify.

ME. LALLY: Incerrectly abour the manner in which the
knife went into the decedent's body?

THE COURT: Well I think che guestion, Ms. Palm, is

should be to somehow get into that his interprestation of her
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testimony or positicn, this is how I think the knife was held.

MZ. FALM: Ckay.

THE COURT: Okay? And then Mr. Lalli can -- well, if
he's going to be able to sstablish that that interpretacion is
180 degrees wrong --

MS. PALM: Okay,

THE COURT: I mean, and it's somewhat unclear. I
think there's some statement about the rod shows the exact
path, and I think she sort of backed off a little bir saying,
well it's not exact. And so that testimony came cut to ths
best of my recollection. and so --

ME. LALLI: All right, ¥Your Hopor. ¥Well thank you
for letting uvs --

THE COURT: Okay?

ME. LALLI: -- present the issue.

THE COURT: And acrually, I did read this case on a
-- for another case. Hot dealing with this issus, but dealing
with the issue of suiride, of whether or not that was relevant
Lo 2 certain issue, So when I started getting to cthe facts of
the case, I remembered it, but I didn't yemember it for this
isBue.

ME. LALLI: Your Honor, there was also another matter
that I brought up that probably ought to be brought up now
before we resume. And that is whether this witness can testify

as to what -- whether he believes certain injuries are

ROUGH DRAFT TRANSCRIPT
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defensive wounds. It's my poaition that he can't, based upon
hig lack of experience. He is not a forensiec pakthologist, ne's
net. a medigal doctor.

And he himself, although he claims to be an expert in
every other area under the sun, he said he was not an exXpert in
the mechanism of injury. He said that himself. And under
thoge two scenarics, he can not testify as to how certain
injuries -- whather they were defensive injuries, or any other
matkber.

THE COURT: Ms. Palwm, I do believe ha testified he
was noct an expert in that area.

MS. PALM: Your Honor, I asked him about that. and
he saild -- no, that's not what he said. What he intended to
gay, and I don't know if it came across right, was that he is
an expert in crime scene reconstruction and bloodstain

patterns, and the mechaniem of injury is a subset of those

17 | things. So while he doeen't -- that's not what he SAYS.

18 He's an expert in -- ir's a éubset of what he is an
I 13 | expert in, and it's part of what he does., He has testified as
20 | an expert here in Clark County on defensive wounds in Eront of
21 | Judge Hardcastle. And he does have the experieance, and I went
22 j over it with him. And I can put him back up to have him say
21 | some wmore about his backgrounds. But --

24 THE COURT: Well I think you do need to lay a better

25 | foundation --
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MS. PALM: OCkay.

THE COURT: -- as ko his expertise bto render an
epinion on the mechanism of injury, specifically, you know, the
defense wounds --

ME. BALM: Okay.

THE COURT: -- in this case.

MS. PALM: Okay.

THE COURT: XY mean, if they are defensive wounds.

MZ. PALM: And the other thing that -~

THE COURT: Right now, there's not sufficient
foundation laid. So if you ask the question, I would -- I will
gustain the cbjegtion until you lay better foundation.

MS. BAIM: If they're defensive, that's wher=a I'm
Timited?

THE COURT: Right.

M5, FALM: Okay.

THE COURT: Right now, there's not sufficient
foundation for him te render that opinoion.

M3. PALM: Okay. And if he lays a better foundation,
there's not going to be some kind of notice issue, because
that's what I heard Mr. Lalli kind of talking about too. And I
wanted to address that if that's the case.

THE COURT: Well was he noticed on this experc?

MS. PALM: He wae noticed as an expert on this issue.

I provided an updated report talking about his opinicns on the
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defense wound issue. He was noticed timely with the report,
And my problem is that T think thar, yvou know., I have Filsd
everything timely, every notice, every motion timely.

I think under Hernandegz vs. State (phonetic), which
is 188 Pacific 3rd, 1126, that's a 2008 case, and under EDCR 2
point 28, they are supposed to bring a timely motion to
preclude sowething once they have notice of it. They haven't
dome that. And they're doing these things mid-trial, and I'm
having to reepond mid-trial when they should have litigated
this previcusly, as I'm trying to prepare my defense.

ME. LALLI: You know what trial judges are supposed
to do is they're supposed to make evidentiary rulings on issues
as they come up in trials. That's how this job is done. And
you know, I don't know what to #ay other than that.

THE COURT: And I do my best, Mr. Lalli.

MR. LALLT: You do, Your Honor, and I appreclate it.

THE COURT: Well hie testimony regarding whether or
not this ig a defensive wound or not, was that contalned in che
report that was attached?

M5. FALM: It was.

THE CQURT: Do you agree, Mr. Lalliv

FE. LALLTY: FPardon?

THE {OURT: Was --

MR. LALLI: It's not a motice issue, Your Honor. It

is an expertise issue,
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MS. PALM: Okay. I heard him also talking about
notice issue, so I wanted to clarify if there is --

THE CQURT: ©On the expertise --

M5. PALM: -- a notice isste.

THE COURT: -- issue, at this point, I would sustain
the objection because appropriate foundation has not been laid

ME. LALLI: Thanks,

THE COURT: -- a5 of this moment.

MS, PALM: (Okay.

THE COURT: All right?

M5. PALM: Okay, thank vyou.

THE COURT: Anything else?

M5, FALM: No.

THE COURT: Let's call the witnege and the jury.
Qff, Mirhelle.

(QEf the record from 1:35 p.m. until 1:36 p.m.}
{In the presence of the jury)

THE MARSHAL: You may be seated, ladies and
gentlemen. Let's make sure all cell phones are rurned off,
Pleaze. HNumber 2.

THE COURT: Mr. ESchiro, do you understand vou're
still under cath?

THE WITNESS: Yes, sir.

THE COURT: BAll right, thank you. @So ahead, counsel.
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MS. PALM: Thank you, Your Honor.
BY M8, FALM:

Q Mr. Schire, we were just in the middle of doing &
demonstration. Can you explain again what that demenstration
WAas?

A Demonstration was to show that if Mr. O'Keefe's
injury to his hand occurred at the same time as Mg, -- excuse
me, Ms. Whitmarsh's injury, what the position would have had to
have been of the knife in relation to his hand and her wound.

Q Okay. And in considering that issue, did you
congider the autopsy report prepared by Dr. Eenjamin?

A Yas,

2 And the autopsy photographs?

A Yes.
Q Would you like to continue the demenstration, please?
A Bure.

MS. PALM: May I approach, Your Honor?

THE CQURT: And sir, as you're describing how you're
holding the ruler and any angles or positions, you nead to
describe that for us 50 we can put it on the recsrd, hecause if
we don't have thak explanation, it won't make it to the
Lranscript.

THE WITHESS: Okay.

THE COURT: All right. Thank you, sir.

THE WITHNESS: Thank you. Okay. As I stated earlier,
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imagine that the end of -- the one-inch end is the tig of the
knifa. and this is the handle then near the 12-inch part of
the ruler.

Ais dinjury is on the side of the joint here of the
right thumb, and between the jolnts of the first and second
fingera. 1In order for his injury to ocecur, his hand would have
to have been pogitioned with that first joint and the cut by
the thumb aligned with the blade (indiscernible).

BY M5. PAIM:

&) And did you say what the gharp side of the blade was?

P The pharp side is the edge, and that's this part down
hers, the metal part. BAnd this is the spine, or the dull side.
How according to the autopsy report, the sharp edge was upward,
wherea=s the dull edge of the spine was downward. Okay? 3So
we're talking about something like this position.

Also, according to the autopsy report. the wound was
from right to left, and the wound was slightly downward, and
from front to back, So we'‘re talking about -- it would have to
be in a position like this in order for him to get that injury
at the same time she received her injury, which to me is an
awkward angle,

Q Thank you.

A Tou're welcome.

Q S0 cthat would be the same time.
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. If --

G And then is there another option?

A ¥es, The third option would be -- as I discussed
previously, I sald the injury could have happened before she
received her injury, at the samg time she received her injury,
or after. We've talked -- I've talked about afrer, and at the
Bamg Lime,

The other instance would be if it occurred before, in
which case it's befors she received her injury. In that case,
the wound on his hand could be defengive in nature if he tried
Ea grab the blade.

Q Okay. And --

MR. LALLT: Your Honor, I -- I'm sorry. At this
peint, I would ebject to his statement that the wound could
have been defensive.

THE COURT: The jury is instructed to disregard the
last statement of the witness at thie point.

MR. LALLT: Thank you.

M5. PBPAIM: Qkay.

THE COURT: Okay.

BY M5. PALM:

¥] Could the wound have bean caused by grabbing the

blade?
A Tes,
o Okay. So becausse it's a little unclear, you talk
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about the injuries ¢ould have been received either before,
during, or after. You're talking asbout the general time frame
when you say that?
A Yes.
Q Okay. And then specifically, you're talking about
the different pessibilities. Which --
MR. LALLI: Objection, leading,
MS, PALM: I'm just bErying te clarify.
THE COURT: Well, sustained,
M&5. PALM: Okay.
BY MS. PAIM:
Q When you are talking about the sequencing -- is that
a better way to say it, when you're saying -- when you're
eaplailning the different options?
. I don't know if sequencing would ke the right thing.

Eut the different poszibilities --

¥ ] Okay.

A -- that eould have acourred,

e} Okay. And were you able to determine what was more
likely?

A The scenario where he gets cut before.

MR. LALLI: I'm going bto object as to more likely, I
den't think he's got the expertise. He wasn't there, he didn't
gee it. I mean, there are different possibilities that could

have happened, but I would chject as speculation as to more
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likely.

1f there'z foundation that can be laid to better establish the

cpinion, then we'll -- the Cour:t will hear it.

BY MS. PALM:

that part

part of bigodstain patter analysis.

Q

A

Q

have perfoarmed?

A

Q

ugead?

33

THE CQURT: I'm going to sustain that at this time.

MS. PALM: Okay.

Mr. Schire, have you studied pattern of injuries?
Yesg.

Rave vou studied mechanism of injuries?

Yes.

In your job as a crime scene reconstructicnist, is
of what you do?

Yes, that's a subset of crime scene reconstruction.
How about blocdatain patterns?

¥es, it's aleo sub state of -- exruse me. It's also

20 knowing the mechanism of iajury is part of that?
Yes.

Ckay. &And is that a job that you're performing and

Yes,

Ia part of what you do determining how a weapon was

Yes, that could be part of it?

How injuries were austained?

ROUGH DRAFT TRANSCRIPT
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BY MS. PALM:

Q

F-3

Q

A
invastcigat

Q

sustained?

A

Q

injury? I

A

g
A

wounds were defensive or notk?

Yes.
o you attend --
MR, LALLI: Objection, leading.

TEE COURT: Well I'm going to overrule the last

Do vou attend sufopgsies?
I have, yes.
aAnd ie that part of your crime scene reconstruction?

Yeg, that has been part of my crime scene

ion duties tp attend autopsies.

Does crime gcene reconstruction encompass whether

it eould.

Yes,

And have you testified as an expert in defensive

Yas.

Have you tastified as an expert on how wounds were

Yo,

Have you testified as an expert in mechanism of

g that --

Yes.
-~ how wounds were sustained?

¥Yes.
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Q Okay. 1Is part of what you do looking at the angle of
injuries?

A Yes,

Q Is part of what you do ae an expert segquencing
injuriest

MR. LALLI: Your Honor, I'm going to ebject. This is

all just leading. If he wants to describe his experience, then
be cught to be allowed ta déscribe it, not have the examining

atterney just lead him through all this stuff. That's

improper.
THE COQURT: I'm gQoing to sustain the objection.
BY M5. PALM;
G Cant you explain how you're gualified to give an

cpinion on the sequencing of imjuriee?

A Yes. It varies from case to cage as far a3 if you're
able to sequence injuries or not. You may be able to in some
cages, in some cases you can't. But that's part of what you do
in crime ecenhe reconstruction, especiazlly when you've combined
that in conjunction with bloodstain patter analysis to maybe be
able tu seguence certain events and certaln things that
happened, including any wounds received by an individual, or
woundsg delivered to a person.

Q And in reaching your opiniong in this case, did you
rely on any authority?

A Yes.

ROUGH DRAFT TRANSCRIPT

np2079




10

11

12

13

14

15

lg

i7

18

13

20

21

22

23

24

25

4] What was that?

F -4 There's a particular book called, "Principals of
Bloodstain Pattern Analysis,” which is again a reference book
that'g used in bloodstain pattern analysie. And it talks about
certain mechanisms of injury. Omne of the things that it does
cover 1s where would you most likely expect wounds on a
suspect's hands if they were delivering some stab wounds.

L] Okay.

MZ. PAIM: Your Honer, may the expert testify as to
the gequencing of injuries?

THE COURT: I think proper foundation has been laid
at thisg paoint.

MR. LALLT: Can I wveoir dire the --

THE COURT: All righr.

MER. LALLI: -- witpess?

THE COURT: 1I'll allow that at this time.

MR. LALLT: Thank you.

VOIR DIRE EXAMINATION

BY MR. LALLI:

I apelogize.

Q Mr. Schirg, you're not a medical doctor?
A That's correct. It's Schiro, I'm sorry.
& Echiro.

A Yes,

o

a

That's ckay. HNo, I'm —-
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Q Mr. Schiro, you're not a docter of osteopathy, are
you?

i MNea.

Q You are -- have you ever worked as a forensic
pathologist?

A No.

2 Have you ever performed an autopsy?

A I've never performed one, no.

o] And I think if [ understood your testimony on direct

examination, you've -- your actually said that you were not an

expert in the mechanism of injury?

A I d14 not say that.

[ Oh, vou didn't =ay that?

A 1 did not say that. I maid -- what I said before
your objection was I said I'm an expert in crime scene
reconstruction, which algo includes maechanism of injury.

Q Clay.

MR. LALLI: Your Honor, I woulgd submit he does not
have the credentials to testify te mechanism of injury.
THE COURT: I think that sufficient foundation has
been laid. I'm going to allow the testimony.
MS. BALM: Thank you.
DIRECT EXAMINATICN (CONTINUED)
BY MS. PALM:

Q Mr. Schire, can you explain -- again, it's been &
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little bit choppy. Can you explain what you thought was likely
and why?

A Te me, the most -- I can tell you what the least
likely in my opinion of the scenarios are. The least likely is
that he received it at the same time as she received her
injury, other than it posgibly being the result of an accident.

More likely im going to be either as 3 defense wound.
Or equally likely, which I can't say which one's more likely or
less likely, that he received it after, either a= a
gself-inflicted or an accideatal injury.

Q And can you explain the basis for that?

A Yes. Agalun, it has to do with the angle of the way

the -- as I demonstrated, the angle of the knife injury. But

alsc, there's certain patterns that have been recognized that
when I perscn ~-- a parpetrator gets injured on their hands,
where their injuriss typically are.

And the three main ways that 3 person gets cut when
they're stabbing someone is one, if they're stabbing and they
strike bone. in which g¢ase their hand slips on the knife blade
and they get cut. In this case, no bone was struck.

Another mechanism is 1f they're stabbing somecne and
the handle of the knife becomes bloody, their hand will slide
down onto the knife hlade., »And again, thie was nobt a situation
where there wag multiple stab wounds and there was blood on the

Handle,
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And the fimal way that a person typically cuts their
hands is if they're holding somecne down and they're stabbing,
and they'll get ercabbed on the back of their hands. And those
injuries did not correspond with the type of injury that Mr.
0'Keefe bad.

Q Okay., Showing you defense Exhibit HH, have you seesn
this before?

A Yes.

Q Did that help you in your determinatione?

A Yes, it did to a certain extent.

Q2 How?

A What I was able to determine based on the crime scene

photes and the blosdetaine that are on there in conjuncbion

with the DNA report, 1 wag able to determine approximately when

some of the blood may have become deposited con, On thac -- in
terms of the whole dynamic of the sitnpation.

Q Can you explain how you uged that to determine that?

A Yes. According to the DHA results, Ms. Whitmarsh's
blood was found here on the tip end of the knifs, Thare was a
mixture of blocd, Mr. Q'Keefe and Ms. Whitmarsh here &t this
gpot., And there's also -- it's hard to see on this monitor.
There's also a spob here that was Mr. Q'Keefe's blood.

And the then thare was alsc a blood sample from the

handle of che knife, which is very -- it can't really been seen

in the photographs. But they swabbed that area, and it was &
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mixture with Mr. O'Kesfe. But the DNA that was there was not
encugh £o say, you know, who the other person was.

Q I'm going to show you defense Exhibit JJ. Have you
geen this before?

A ¥Yes.

Q Did you actually make that?

b

Yes,

Q What 1s jc7

A What this consists of is this is a gphotograph -- this
photograph right here ia a photograph that wag taken from the
crime scene. This photograph here is a photograph that was
taken by the lab, and it zhows the areas that they tested.
This ig one area, here's ancther area, and here's a third area
that they testad. BAnd they alec teated the tip end over here.

This line of demarcation, I put that in the photo,

right here, I don't know if you can see that line. That was
indicating how deep the knife penetrated. Because of the
penetration of the knife, and you have a mixture of Ms.
Whitmarsh and Mr. O'Keefe here, that indicated to me that those
bloocdetaing came after she received her injury, as well as this
one here. This one, we can't tell, just because we don't -- we
can't tel) what the nature of that blaodstain is due to the
photograph.

Q Iz there anything about how cthe bBlood looks that

informed your decision?
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B Yes. 1In this particular case, it's not what we would
call transfer, where a bloody object comes in contact with
something else. These have the appearance of being drips, the
stains along the edge here, and this stain over here. They're
more drop-wisa.

Q And what do the drops tell you?

A It indicates to me that he had an actively bleeding
wound, and there was Blood dripping on the knife blade, on that
gide of the knife hlade.

Q And did you lock at the other side of the knife?

F-3 Yes,

Q Showing you defense Exhibitc II, does that bell you
anything?

A In this partienlar case, it doesn't really. other
than you can gee here at the cip end thers is some smearing.
But there's no drips, or any cype of what appears to be any
other blogd that may be on that side of the knife.

L+ Do you recall which glde was laying up in the crime
scene photographs?

A The first photograpn that Mg, Palm showed, where the
photograph was on the bad, that was the original position as
far as the photocgraph that was taken,

o And how about che smearing on there; dees that
smearing tell yvouw anything?

. It just indicates that it went into somerthing bloody
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and came cut.

ocut of a body?

A

Yes.

5 MS. PALM: Court's indulgence.

BY ME. FALM:

ware ahlie to determine?

assgciated with the inecident. They all happensd at

the pillow case

And there were ctreases.

When you opened it up, you

where there were definite c¢reases in the hloodstain,

it had been bunched up, and came in contact with --

minute,

A

Yes.

Thie is the pillow rcase right here.

Okay. Fleass continue,

ROUGH DRAFT TRANSCRIPT

2 Q Okay. So that smearing can be caused by just coming

7 Q Was there anything else regarding seguencing that you

3 A Theres were a couple of other events that were

I could not tell necessarily what -- which order. The pillow

cage chat was removed, ib was possibly bheld kogether or bunchsd

up, and then it came in contact with Ms. Whitmarsh's blood.

14 Based on the way that the blocdstain patterns were cn

itself, it lovked like ir had been bunched up.

18 a And Mr. Schire, if 1 could just interrupt you for a

Showing you defense Exhibit 2. Do you recognize this?

22 o Okay. Is that the pillow case you're talking about?

And that was til essentially about the pillew casge.

gome point,

fould see

indicating
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Alss we could tell it was bunched up at some point, had come in
contact with her blood.

Ancther sequence of events we could make, based --
and we've kind of already diescussed this, about -- with the
bleadstaing on the knife. Ms, Whitmarsh received her injury.
Mr. O'Keaesfe's hlood next came in contast with that one side of
the knife, and then the pillow case was deposited or landed on
top of the knife. And you c¢an sees the pillow case, here's the
knife handle sticking sut right here.

The other thing, s couple other things was that her
pants were removed, Mes. Whitmarsh's pante had been removed
after Lhey were saturated with blood, and then they were placed
in the pathromrm., And there weres also shoe printe that wers
depogited in the bathroom afcer blood had been stepped in.

Q Ckay. Shawing you defense Exhibit ¥. Do vou
recognize that? Do you know how ko clear the screen? Okay.

Ho.

Thank you.

The Judge was handling that.

Do yvou recognize that?

Tes.

Q Okay. Does it appear that there's blood actually
touching the knife there?
A Tes.

Q Does that make a difference in your determination of
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how the blood got on the knife blood?

A Mo, hum-um.

2 Ckay. Can you explain why?

A Well again, there's really -- on the knife blade, the
photographs, there was -- it domgn't loock like any type of
blocd had bean trangferred from that -- fzom the pillow case
onto the knife icgelf.

e Okay.

P It could have been saturated in there, then it was
absorbed by the pillow case. And when it came in contact, it
just didn't make any -- leave any trace.

[ Ckay. Did I a2k you to consider che issue of

accidental stabbing?

A Yeo.
o And did you come to an opinion on that?
A Yes. The poesibilicty of an avcidental stabbing can't

be ruled ocut,

g Cap you explain why?

A Adgalin, cthe demonestration of how he could have
potentially received that cut on his hand at the same time she
did again puts the knife in a very unusual position. Also
congidering that thare's a lack of defense wounds on Ms.
Whitmarsh, and also there's a prasence of a single stab wound.
These could be ¢onasistent with an accident.

2 And when you say, lack of defense wounds, are you
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specifleally locking for knife wounds?

a ¥es.

Q Ckay.

A Cuts on the hands or arms.

Q Were there any other significant findings thar you
made?

A I think that was about the extent of my firdings.

o) In your opinion, c<ould any further testing have heen
dune on that night?

A They may have been able Lo test some more areas of —-
for DNA. That would be about it.

Q Okay. And explain DNA versus blood?

A DNA in cerms of maybe chey could have swabhed -- and
again, mot knowing the condition of the knife handle. If there
was some non-bloody areas on the knife, they may have been able
to ewab that for what we call contact DNA, where someone holds
an cbject or grabs an chiject. In gome cases, there can be a
tranaference of DNA. That would bs the only other thing I
would think that could have been done in this case.

Q Okay. And that -- and you're talking asbout locking
at the knife handle --

A Yes.

o -- for skin ¢ells? Is that --

A Well what you do is really kind of a general swabbing

of non-bloody areas. And thec you analyze it for DNA, and see
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whose type cotmes up.

Q Okay. Did you leoak at the evidence to see if
anything locked like it might have been uszed to stop bleeding?

A Mot in particular, Although like I sald, thers was
the information about the pillow case that was bunched up.

Q Is it possible that the handle of the knife still
could be teated for DNA at this time?

A I don't kmow., It just depends on how it was handled
at the lab and who handled it, and the -- how well it was
managed, essentially.

M5. PALM: Pass the witness. Thank you.
THE COURT: All right: <Cross-sxamination.
ME. LALLT: Thank vyou.
CROSS-EXAMIKRATION
BY MR. LALLI:

4] Sir, I don't wankt to mispronounce your mame. 5o is

it Bghirp, or Schire?

A Bchira, like school.

Q Schiro. Okay, thank you. Mr, Schiro, what -- how --

what is your primary source of employment?

A My primary scurce of esployment; I'm employed by the
Acadiang Crime Lab in New Iberia, Louisiana.

Q and is that A-C-A-D-I-A-N-A, for the purposes of the
record?

A Yes,

ROUGH DRAFT TRANSCRIPT

456

002090




12

13

17

<

A

earlier.

Q

A

Q

A

a
A
Q

I'm the DNA technical leader, as I had sxplained
My primary duties invelve making sure that the
technical operatioms of the DMA lab are operating.

DNA apalyst, as well as go out on crime scenes when called.

What do you do thers?

I'm alsg &

¥our -- is it fair to say that your -- probably your

perform and conduct DNA analysis, and two, as the technical

leader to conkrel at your lab: is chat a fair --

Yes, that --
-- gtatement?

Yes, yes,

Ckay. And is that a full-time job?

Yes.

40.

Eow many hours a week do you work?

two primary responsgibilicies at che lab in Acadiana are one, to

All right. Soc you alsg have -- you also do

consulCing work, --

Yes.
-~ gorrect?

That's correct.

So the forensic science resources company, that's

That's me,

Are there any other employees of that company?

that's correct.
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A Ne. I do have other people that I consult with
cccagionally., Or if there's some speclalty testing that needs
to be done, we'll provide them with information. But I'm
esgentially forensic science rescurces.

7] But you're the only employse of that organization?

ko Yes.

Q You are not here in your official capacity as a2 -- as

cthe technical leader of the --
A Acadiana.

9] Acadiana, thank you, criminalistics laboratory, are

A Right. That's correct.

o All right. That lab never performed any analysis or
testing in this cape, did they?

A Mo,

Q A1l right. So you are here -- would you say that
your consulting work then is a part time jab?

A Yes.

o} Ckay. So you are here in your part time capacity as
& Consultent?

A That's correct.

o All right. At the begimning of your testimony, you
started ko indicate your varicus areas of expertise?

A Yes.

e And you sald that you are an expert in shoe print
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comparisons?

A ¥es.

Q DNA anzlysis, which wa've Lalked aboub, correct?

-} Yes.,

Q Crime scene investigation?

A ¥es.

Q Crime scene reconstruction?

A Yes,

Q Blocdstain analysis?

A Yes.

Q And 1 think -- perhaps I misundsrstood you. But you
would also include, you're an expert in mechanism of injury?

A As a gubset of bloodstain pattern anailysis and crime
scene reconstruction, yes.

Q So would you consider yourself an expert in mechanism
of dinjury?

A Yas,

Q All righe. What other areags are you an expert in?

A Fracture match compariscns. Also hair analyeis.

I've also been qualified in ferensic science in general.

Q Anything e€lse?

A I think that's ic.

Q Okay. Would you agree with me that is a wide gambit
of areas of expertise?

A Yes.
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Wha retained you in this case?
I guess the county did through Ms. Pzlm, the defense.
Was Ms. Palm the person who actually contacted you?
Yaa.
Q When was that done?
A That wag done sometime in July, I believe. T don't
know the specific date.
Q Were you in fact retained on this case much earlier
than that?

A T had -- in terms of -- I have locked at thie case

g Okay, that's what I'm talking about.
13 A Yes=,
14 Q Who retained you at that time? Was it Ms. Palm?
I 15 A Hot her individually,
16 Q Ckay. Was she one of the attorneys who was assigned

17| to thieg cape?

18 b Yas .
13 o Approximately when wag that?
20 A I believe that was in 2009 sometime. Rarly 2009, or

21 | maybe lace Z008.

22 Q Ckay. S¢ if you wrote a report dated March 15th of
23 | 2009, is that about right?

24 A Yes.

25 Q And I think if your report said that tha case was
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accepted in January of 200%, would that be consistept with your
recollection?

. Yes.

o] Okay. And at the time, you indicated that you were
contacted by the county?

A Well in terms of the county -- in terms of the
Special Public Defender's office, {(indiscernihle) to retain me ,
it's kind of a gray area in terms of, it's the county, or is it
them, so.

o} Understood. And at the time, was it Ms. Palm who was
working for the Special Public Defender's pffice?

& Yeg.

0 All right. So originally in this case, you were

retained by the special public dafender?

A Correct,

Q How many times have you testified here in Clark
County?

A I kelieve I've testified five times.

(o] Angd how many of those times did you testify for the
special public defender?

F- I believe all five were --

o All of them?

A -- with the special public defender, ves.

Q Would it be trve that you testified in the Lobato

case (phonerig)?
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A Yes.

aq Would it be true that you testified in the Doser case
{phonetie) ?

A Yeg.

Q Would it be true that you testified in the Goodman

case [(phonetic)?

A Yeg,

Q All for the special public defender?

A Yesg.

2} And as part of your analysis, I guess that would
assume that you locked at thoee casss? You loocked at photos,
documents, much as you did in this casse?

A Yes.

a You found things favorable for the defense?

a Yeah, I guess. Otherwise they wouldn't have called
me. Yaz.

Q Right, or they wouldn't have called you. And then

you did in Fact get called, and vou testified in those cases?

A Yes.,

o Any other case that I haven't mentioned?

A There might be one mors, but it's not coming to mind.
¢ Okay. Now your report indicaces that it is a

eupplement; is that btrue?
A Yes.

i} So I have a report in front of we dated July 24th of
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2010, which is your report?
A July 27th of 2010 --

9] Did T --

Y

-~ 1 believe.
[ Yeah, July 27th?
& Yes,
Q And then there is ancther report for this very same
cage dated March 15th of 20497
A Yes.
Q And you indicate jm the latter report, quote, "This

is a supplemental report to che FSR 3109 repcrt iasued March

15ch?
A Yen.
o} Why did you create a supplemental report?
& Becausge 1 was agsked to consider some additional

information in the case.

2 Okay, what was the additional information that you
didn't --

A The additicnal information that I was asked to
inciude was, you know, ie this the possibility of an accidental
stabbing.

2 S0 was it additional information, or wers you asked
te expand your ocpinion?

A I think it was to -- an addicional conclusion.

Q To expand your opinion?
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A

Q

in between July 27th of this year and March 15th of last year?

A

2

A

Q

testifying today?

A

g

your report would be your opinions.

A
o
A

Q

review in order to formulate these opinions?

54

Yes, I guess that would be --
Ckay,
-- fair to =zay.

Did anything -- was any new evidence presented to you

Yes,

Okay, what?

There were some transcripts that I looked at.
All right. Was there anything forensically?
He.

Ukay. B0 what information did you review prior to

In terms of reviewing prior to testifying? My raport

Yes, sgir.

-- egsentially. Just reviewing my report.

And as part of what you based your opinion on?
Yes.

Well what was it? What -- not your report, because

Right.
True?
Yes.

What I'm acking you is what forensic evidenece did you
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A 1 would have been the photographs, the documents.
But. your specific question was to prepare for today. The only
thing I really did was review my report, and just kind of went
over ik.

Q But your criginal amalysis that you performed in this

case is what you did to prepare ultimately for today, right?

F:3 Yes.

Q Ulbkimately?

A Right .

Q QOkay. &nd you indicated that vou've alzo -- you also
reviewaed transcriptsa?

A Yeas,

Q And that was what is new?

A ¥es, that was the only additionszl information that T
had.

Q Ckay. Transcripts of what? Transcripts of who; let
me put it that way. Whose transcripts did you review;
transcripts of witnesses?

A Poseibly.

L And you're not sure?

A Well nor --

THE COURT: {ounsel approach, please,
{Off-record bench conference)
{Pause in proceedings!

THE COURT: Ladies and gentlemen, just s¢ it's claar
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Case Appeal Statement filed on 11/04/15 5572-5573
Case Appeal Statement filed on 11/24/14 5070-5071

Certificate of Mailing filed on 03/03/11
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Certificate of Service filed on 06/29/15 5434
Clerks Certificate Judgment Reversed and Remanded filed on 05/06/10 1023-1027
Criminal Bindover filed on 12/26/08 0004-0020
Criminal Order to Statistically Close Case filed on G7/31/13 4662
Defendant O’Keefe’s Oppaosition 10 Motion in Limine to Admit Evidence

of Other Bad Acts Pursuant 1o NRS 48.045 and Evidence of Domestic

Violence Pursuant to 48.061 filed on ¢1/18/11 2877-2907
Defendant’s Brief on Admissibility of Evidence of Alleged Victim’s

History of Suicide Attemnpts, Anger Outbursts, Anger Management

Therapy, Selt-Mutilation (With Knives andn Scissors), and Erratic

Behawvior filed on 03/20/09 (293-0301
Defendant’s Motion to Require Court to Advise the Prosepective Jurors as

to the Mandatory Sentences Required if the Defendant is Convicted of

second Degree Murder filed on 03/04/09 0196-0218
Defendant’s Motion to Settle Record filed on 03/24/09 0317-0322
Defendant’s Proposed Jury Instructions filed on 03/20/:09 0302-0316
Defendant’s Proposed Jury Instructions filed on 08/23/10 1335-1393
Defendant’s Submission to Clark County District Attorney’s Death

Review Committee filed on 12/31/08 0021-0027
Defendant’s Supplemental Proposed Jury Instructions filed on 03/20/09 0290-(292
Defendant’s Supplemental Notice of Witnesses filed on 08/16/10 1294-1296
District Court Amended Jury List tiled on 03/19/0% 0245
District Court Jury List filed on 03/16/00 0239

Ex Parte and/or Notice of Motion and Motion to Chief Judge to Reassign

(Case to Jurist of Reason Based on Pending Suit 3:14-CV-(0385-RCI-

WG Against Judge Michael Villani for proceeding in Clear “Want of

Jurisdiction” Thereby Losing Immunity, Absolutely filed on 08/28/14 4903-4912
Ex Parte and/or Notice of Metion filed on 08/28/14 4913

Ex Parte Application [or Order Requiring Material Witness to Post Baii

filed on 03/10/09 (232-0236
Ex Parte Motion for an Order Shortening Time filed on 08/16/10 1292-1293
Ex Parte Motion for Appointment of Counsel Pursuant to NRS 34.750

filed on 09/15/14 4950-4952
Ex Parte Motion for Defense Costs filed on 06/30/10 1037-1043
Ex Parte Motion for Production of Documents (Specific) Papers,

Pleadings and Tangible Property of Defendant filed on 01/13/14 4714-4720
Ex Parte Motion for Reimbursement of Legal Cost of Faretta Canvassea

Defendant to Above Instant Case filed on 12/13/13 4701-4707
Ex Parte Motion for Release of Medical Records filed on 04/08/11 3041-3042
Ex Parte Motion to Extend Prison Copywork Limit filed on 06/24/15 5438-544]
Exhibits to Petition for Writ of Habeas Corpus by a True Pretrial Detaines

filed on 09/15/14 4954-4980
Ex-Parte Motion for Reimbursement of Incidental Costs Subsequent the

Court Declaring Defendant Indigent and Granting Forma Pauperis filed

on 01/21/14 4722-4747
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Ex-Parte Motion te Extend Prison Copywork Limit filed on 01/28/14 4764-4767
Filing in Support of Motion to Seal Records as Ordered by Judge filed on

Q4/19/12 3438-3441
Findings of Fact, Conclusion of Law and Qrder filed on 10/02/15 5528-3536
Information filed on 12/19/08 0001-0003
Instructions to the Jury {Instruction Ne. 1) filed on 09/02/10 1399-1426
Instructions to the Jury filed on 03/20/09 0246-0288
Judgment of Conviction (Jury Trial) filed on 09/G5/12 4623-4624
Judgment of Conviction fiied on 05/08/09 0327-0328
Judicial Notice Pursuant NRS 47.140(1 »-NRS 47.150(2) Supporting Pro-

Se Petition Pursuant NRS 34.360 filed on 03/12/15 S082-5088
Jury List filed on 06/12/12 3456

Jury List filed on 08/25/10 1396
Letters in Aid of Sentencing filed on 05/04/09 0324-0326
Motion by Defendant O Keefe filed on 08/19/10 1329-1334
Motion for Complete Rough Draft Transcript iiled on 04/03/12 3430
Motion for Judicial Notice the State’s Failure to File and Serve Response

in Oppeosition filed on 02/24/14 4800-4809
Motion for Judicial Ruling filed on (5/24/10 1028-1030
Motion for Leave to File Supplemental Petition Addressing All Claims in

the First Instance Reguired by Statute for Judicial Economy with

Affidavit filed on 06/15/]5 5420-5422
Motion for Relief from Judgment Based on Lack of Jurisdiction for U.S.

Court of Appeals has not Issued any Remand, Mandate, or Remittitur

filed on 07/23/14 4871-4889
Motion to Continue Trial filed on 06/01/12 34350-3455
Moticn to Dismiss Counsel filed on 10/03/11 31564-3168
Motion to Modify and/or Correct [llegal Sentence filed on 01/27/14 47494759
Motion to Place on Calendar filed on 10/26/11 3169-3182
Motion to Place on Calendar filed on 11/28/11 3184-3192
Motion to Withdraw as Counsel filed on 04/29/1 1 3044-3047
Motion to Withdraw Counsel Aled on 11/28/]1 31193-3198
Motion to Withdraw Counsel for Conflict and Failure 10 Present Claims

when LLA.C. Claims Must be Raised Per Statute in the First Petition

Pursuant Chapter 34 filed on D6/08/15 5148-5153
Motion to Withdraw filed on 09/14/10 1434-1437
Notice of Appeal filed on 03/13/14 48434849
Notice of Appeal filed on 04/11/14 4858-4861
Notice of Appeal filed on 05/21/09 0332-0333
Notice of Appeal filed on 07/31/15 5467-5472
Notice of Appeal filed on 08/11/15 5478-5483
Notice of Appeal filed on 08/29/14 4923-4924
Notice of Appeal filed on 10/21/15 5552-5553
Notice of Appeal filed on 11/03/15 5569-5571
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Notice of Appeal filed on 11/21/14

5067-5069

Notice of Change of Address filed on 06/06/14

4864-4865

Notice of Defendant’s Expert Witness filed on 02/20/09

0180-0195

Notice of Defendant’s Witnesses filed on 03/06/09

0224-0227

Notice of Entry of Findings of Fact, Conelusion of Law and Order filed
on 13/06/135

5337-5546

Notice of Expert Witnesses filed on 03/05/09

0222-0223

Notice of Motien and Motion by Defendant O'Keefe for a Reasonable
Bail filed on 09/24/10

1441-1451

Notice of Metion and Motion by Defendant O*Keefe for Discovery filed
on 08/02/10

1211-1219

Notice of Motion and Motion by Defendant O°Keefe for Evidentiary
Hearing on Whether the State and CCDC have Complied with Their
Obligations with Respect to the Recording of a Jail Visit Between
O’Keefe and Stale Witness Cheryl Morris filed on 08/02/10

1220-1239

Notice of Motion and Motion by Defendant 0" Kezsfe to Admit Evidence

Pertaining to the Alleged Victim's Mental Health Condition and History,
Including Prior Suvicide Attempts. Anger Qutbursts. Anger Management

Therapy, Selt-Mutilation and Errratic Behavior filed on 07/21/10

1064-1081

Notice of Motion and Motion by Defendant {’Keefe to Admit Evidence

Pertaining to the Alleged Victim’s Mental Health Condition and History,
Including Prior Suicide Attempts, Anger Outbursts. Anger Management

Therapy. Self-Mutilation and Erratic Behavier filed on 07/21/10

1098-1116

Notice of Motion and Motion by Defendant O Keefe to Admit Evidence
Showing LVMPD Homicide Detectives Have Preserved Blood/Breath
Aleohol Evidence in Another Recent Case filed on 08/02/1D

1199-1210

Notice of Motion and Motion by Defendant G’ Keefe to Dismiss on
Grounds of Double Jeopardy Bar and Speedy Trial Violation and,
Alternatively, te Preclude State’s New Expert Witness, Evidence and
Argument Relating to the Dynamics or Effects of Domestic Violence and
Abuse filed on 01/07/11

2785-2811

Notice of Motion and Motion by Defendant O°Keefe to Preclude Expert
Testimony filed on 08/16/10

1284-1291

Notice of Motion and Motion by Defendant O'Keefe 1o Preclude the State
from Introducing at Trial Other Act or Character Evidence and Other
Evidence Which is Unfairly Prejudicial or Would Violate his
Constitutional Rights filed on 07/21/10

1047-1663

Notice of Motion and Motion by Defendant O'Keefe to Preclude the State
from Introducing at Trial Other Act or Character Evidence and Other
Evidence Which is Unfairly Prejudicial or Would Vioiate his
Constituticnal Rights filed on 07/21/10

1082-10G8

Notice of Motion and Motion by defendant O*Keefe to Preclude the State
from Introducing at Trial lmproper Evidence and Argument filed on
01/03/11

1682-2755

Notice of Motion and motion by Defendant O Keefe to Suppress his
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Introducing Portions of his Interrogation filed on 08/02/10 1152-1198
Notice of Motion and Motion for Leave of Court to File Motjon for
Rehearing — Pursuant to EDCR. Rule 2,24 filed on 08/29/14 4914-4921
Notice of Motion and Motion in Limine to Admit Evidence of Other Bad
Acts Pursuant to NRS 43.045 and Evidence of Domestic Violence
Pursuant to 48.06] filed on 01/06/11 2762-2784
Notice of Motion and Motion to Admit Evidence of Other Crimes filed on

| 02/02/09 0150-0165
Notice of Motion and Metion to Admit Evidenee of Polygraph
Examination Resulis filed on 03/29/12 3412-3415
Notice of Motion and Motion to Dismiss based Upon Violation(s) of the
Fifth Amendment Component of the Double Jeopardy Clause,
Constitutional Collateral Estoppel and, Alternatively, Claiming Res
Judicata, Enforceable by the Fourteenth Amendment Upon the States
Precluding State’s Theory of Prosecution by Unlawful Intentional
Stabbing with Knife, the Alleged Battery Act Described in the Amended
information filed on 03/16/12 3201-3224
Notice of Motion and Motion to Seal Records filed on 03/22/12 3416-3429
Notice of Motion and Metion to Waive Filing Fees for Petition for Writ of
Mandamus filed on 12/06/13 4695-4697
Notice of Motion and Motion to Withdraw as Attorney of Record filed on
(923415 5517-5519
Notice of Motion and Motion to Withdraw as Attomney of Recerd filed on

| 09/29/15 5525-5527
Notice of Motion filed on 01/13/14 4721
Notice of Motion fiied on (1/21/14 4748
Notice of Motion filed on 01/27/14 4760
Notice of Motion filad on 02/24/14 4810
Notice of Motion Fled on 03/04/14 4833
Notice of Motion filed on 06/08/15 5154-5160
Notice of Motion filed on 07/23/14 4890
Natice of Motion filed on 08/29/14 4922
Notice of Motion filed on 09/15/14 4953
Notice of Witness and/or Expert Witnesses filed on 02/03/69 0166-0167
Notice of Witnesses and/or Expert Witnesses filed on 02/17/09 0178-0179
NV Supreme Court Clerks Certificate/ Judgment Affirmed filed on
02/06/15 5072-5081
NV Bupreme Court Clerks Certificate/ fudgment Affirmued filed on
07/26/13 46534661
NV Supreme Court Clerks Ceriificate/Judgment Dismissed filed on
06/18/14 4866-4870
NV Bupreme Court Clerks Certificate/Judgment Dismissed filed on
037/12/15 5085-5093

NV Supreme Court Clerks Certificate/Judgment Dismissed filed on
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09/28/15 5520-5524
NV Supreme Court Clerks Certificate/Judgment Dismissed filed on
10/29/14 5062-5066
(’Keefe’s Reply to State’s Opposition o Motion to Admit Evidence
Showing LYMPD Homicide Detectives have Preserved Blood/Breath
Alcohol Evidence in Another Recent Case filed on 08/13/10 1256-1265
Opposition to State’s Motion to Admit Evidence of Other Bad Acts filed
on 02/06/09 0169-0172
Order Authorizing Contact Visit filed on 03/04/G9 0219-6220
Order Authorizing Contact Visit filed on 08/12/10 1253-1254
Order Denying Defendant’s Ex Parte Motion to Extend Prison Copywork
Limit filed on 08/13/15 5486-3488
Order Denying Defendant’s Ex-Parte Motion for Reimbursement of
Incidental Cests Declaring Defendant Ingigent and Granting Forma

uperis filed on (03/11/14 4840-4842
Order Denying Defendant’s Motion for Relief From Judgment Rased on
Lack of Jurisdiction for U.S. Court of Appeals had not Issues any
Remand, Mandare or Remittatture filed on 09/04/14 4927-4929
Order Denying Defendant’s Motion to Dismiss filed on 04/11/12 3434-3435
Order Denying Defendant’s Motion to Seal Recoreds and Defendant’s
Motion to Admit Evidence of Plygraph Examination filed on 05/24/12 3448-3449
Order Denying Defendant’s Petition for Writ of Mandamus or in the
Alternative Writ of Coram Nobis; Order Denying Defendant's Motion 1o
Waive Filing Fees for Petition for Writ of Mandamus: Order Denying
Defendant’s Motion to Appoint Counsel filed on 01/28/14 4761-4763
Order Denying Defendant’s Pro Per Motion for Judifical Notice- The
State’s Failure to File and Serve Response in Opposition filed on 04/01/14 | 4855-4857
Order Denying Defendant’s Pro Per Motion for Leave te File
Supplemental Petition Addressing all Claims in the First Instance
Required by Statute for Judicial Economy with Affidavit filed on
07/15/15 5464-5466
Order Denying Defendant’s Pro Per Motion to Modify and/or Cotrect
lllegal Sentence filed on03/25/14 4852-4854
Order Denying Defendant’s Pro Per Motion to Withdraw Counsel for
Conflict and Failure to Present Claims When [LA.C. Claims Must be
Raised Per Statute in the First Petition Parsuant to Chapter 34 filed on
07/15/13 5461-5463
Crder Denying Matithew D. Carling’s Motion to Withdraw as Antorney of
Record for Defendant filed on 11/19/15 5574-5575
Order Denying Motion to Disgualify filed on 10/06/14 5037-3040
Order filed on 01/30/09 0149
Order filed on 11/06/10 1462-1463
Order for Petition for Writ of Habeas Corpus filed on 10/15/14 5051
Order for Production of Inmate Brian O’ Keefe filed on 05/26/10 1032-1033
Order for Return of Fees filed on 11/10/11 3183

_7.




[a—

- - - B TR I TR N T~ I ]

NMMH—-_H__H—-_n—
e~ L - - T R o N T S T P R R

24
25
26
27
28

Order for Transcripts filed on 04/30/12 3442
Order Granting and Denying in Part Defendant’s Ex-Parte Motion for

Production of Documents {Specific) Papers, Pleadings, and Tangible

Property of Defendant filed on 02/28/14 4818-4820
Order Granting Ex parte Motion for Defense Costs filed on 07/01/10 1044-1045
Order Granting Request for Transcripts filed on 01/20/11 2966-2967
Order Granting Request for Transeripts filed on 04/27/11 3043
Order Granting Request for Transcripis filed on 09/14/10 1430-1431
Order Granting Request for Transeripts filed on 09/16/10 1438-1439
Order Granting, in Part, and Denying. in Pant, Motion by Defendant

O’Keefe for Discovery filed on 08/23/10 1394-1395
Order Granting, in Part, and Denying. in Part, Motion by Defendant

O'Keefe to Preciude the State from Introducing at Trial Other Act or

Character Evidence and Other Evidence Which is Unfairly Prejudicial or

Would Vioiate his Constitutional Rights filed on 09/09/10 1427-1429
Order Granting, in Par, the State’s Motion to Admit Evidence of Cther 3199-3200
Bad Acts filed on 03/13/12

Order Releasing Medical Records filed on 04/08/1 1 3039-3040
Order Requiring Material Witness to Post Bail or be Committed to

Custody filed on 03/10/09 0230-0231
Order Shortening Time filed on 08/16/10 1283
Petition tor a Writ of Mandamus or in the Alternative Writ of Coram

Nobis filed on 12/06/13 4663-4694
Petition for Writ of Habeas Corpus or in the Alternative Motion to

Preclude Prosecution from Seeking First Degree Murder Conviction

Based Upon the Failure to Collect Evidence filed on 01/26/09 9125-0133
Petition for Writ of Habeas Corpus Pursuant to NRS 34.360 Exclusive 1

Based On Subject-Matter of Amended Information Vested in Ninth

Circuit by notice of Appeal Then “COA" Granted on a Double Jeopardy

Violation with No Remand Issued Since filed on 09/15/14 4540-4949
Petitioner’s Supplement with Exhibit of Oral Argument Scheduled by the

Ninth Circuit Court of Appeals for November 17, 2014, Courtroom #1

filed on 10/01/14 4984-4988
Pro Se “Reply to State’s Opposition to Defendant’s Pro Se Motion to

Modify and/er Correct Illegal Sentence filed on 03/04/14 4821-4832
ProSe “Reply™ to State’s Opposition to Defendant’s (Ex-Parte} “Motion

for Reimbursement of lncidental Costs Subsequent the Courts Declaring

Defendant Indigent and Granting Forma Pauperis™ filed on 02/24/14 4792-4799
Receipt of Copy filed on 01/03/1] 2761
Receipt of Copy filed on 01/12/11 2812
Receipt of Copy filed on 01/12/11 2813
Receipt of Copy filed on 01/18/11 2876
Receipt of Copy filed on (1/27/09 0134
Receipt of Copy filed on 01/30/09 0146
Receipt of Copy filed on 02/06/09 (158
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Receipt of Copy filed on 03/04/09 0221
Receipt of Copy filed on 03/24/09 (323
Receipt of Copy filed on 05/24/10 1031
Receipt of Copy filed on 06/13/1 ) 3163
Receipt of Copy filed on 06/30/10 1036
Receipt of Copy filed on 08/02/10 1240
Receipt of Copy filed on 08/02/10 1241
Receipt of Copy filed on 08/02/10 1242
Receipt of Copy filed on 08/02/10 1243
Receipt of copy filed on 08/13/10 1255
Receipt of Copy filed on 09/14/10 1432
Receipt of Copy filed on 09/17/10 1433
Receipt of Copy filed on 09/21/10 1440
Receipt of File filed on 07/01/10 1046
Reply in Support of Supplemental Petition for Writ of Habeas Corpus
{Post-Conviction) filed on (8/25/15 5500-5510
Reply to State’s Response to Defendant’s Pro Per Post-Conviction
Petition for Habeas Corpus filed on 06/16/15 5423-5432
Reply to State’s Response to Defendant's Supplemental Petition for Writ

| of Habeas Corpus filed on 08/24/15 5489-5499
Reqeust for Rough Draft Transeripts filed on 16/21/15 3549-53551
Request for Rough Draft Transcripts filed on 07/17/12 3458-3460
Request for Certified Transcript of Proceading filed on 09/05/09 07720723
Request for Rough Draft Transcript filed on 05/21/9 03290331
Request for Rough Draft Transcripts filed on 11/20/12 4629-4631
Return to Writ of Habeas Corpus filed on 01/29/09 (135-0145
Second Amended Information filed on 08/19/10 1326-1328
State’s Opposition to Defendant’s (Ex-Parte) “Motion for Reimbursement
of Incidental Costs Subsequent the Courts Declaring Defendant Indigent
and Granting Forma Pauperis™ filed on 02/07/14 4768-4791
State’s Opposition to Defendant’s Motion for a Reasonable Bail filed on
09/27/10 1452-1461
State’s Opposition to Defendant’s Motion for Judicial Notice ~ The
State’s Failure to File and Serve the Response in Opposition filed on
03/10/14 4834-4839
State's Opposition to Defendant’s Motion to Dismiss filed on 03/21/12 3407-3411
Stare’s Opposition to Defendant’s Motion to Preclude the State from
Intreducing at Trial Improper Evidence and Argument filed on 01/12/11 2814-2871
State’s Opposition to Defendant’s Motion to Seal Records filed on
04/05/12 3431-3433
State’s Opposition to Defendant’s Motion to Suppress his Statements to
Paolice, or, Alternatively, to Preclude the State from Introducing Portions
of his Interrogation filed on G8/17/10 1306-1319

State's Opposition to Defendant’s Motion to Withdraw Counsel for
Conflict and Failure to Present Claims When 1.A.C. Claims Must be
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Raised Per Statute in the First Petition Pursuant to Chapter 34 filed on
06/25/15

5442-5446

State's Opposition to Defendant's Pro Per Motion for Leave of Court to
File Motion. . .Rule 2.4 filed on 09/12/14

4535-4939

State’s Opposition ta Defendant’s Pro Per Motion to Chief fudge to
Reassign Case to Jurist of Reason Based on Pending Suit Against Judge
Michael Villani for Proceeding in Clear “Want of Jurisdiction” Thereby
Losing Immunity, Absolutely filed on 09/12/14

4930-4934

State’s Opposition to Defendant’s Pro Per Motion to Modify andfor
Correct lllegal Sentence filed on 02/24/14

4811-4817

State’s Opposition to Motion for Evidentiary Hearing on Whether the
State and CCDC have Complied with their Obligations with Respeet to
the Recording of a Jail Visit Between O'Keefe and State Witness Cheryl
Morris filed on 08/10/10

1244-1247

State’s Opposition to Motion to Admit Evidence Pertaining to the Alleged
Victim’s Mental Health Condition and History, [ncluding Prior Suicide
Atiempts, Anger Outbursis, Anger Management Therapy. Self-Mutilation
and Erratic Behavior filed on 08/16/10

1277-1282

State’s Opposition to Motion to Admit Evidence Showing LVMPD
Homicide Detectives Have Preserved Blood/Breath Alechol Evidence in
Another Recent Case filed on 08/10/10

1248-1252

State’s Opposition te Motion to Dismiss and, Alternatively, to Preclude
Expert and Argument Regarding Domestic Violence filed on 01/18/11

2908-2965

State’s Opposition 1o Motion to Preclude Expert Testimony filed on
0B/18/10

1320-1325

State’s Response and Motion 16 Dismiss Defendant’s Motion for Relief
from Judgment Based on Lack of Jurisdiction for U.S. Court of Appeals
had not Issued any Remand, Mandare or Remitiataure of filed on 08/07/14

4891-4902

State"s Response and Motion to Dismiss to Defandant’s Pro Per Petition
for Writ of Habeas Corpus Pursuant to NRS 34.360 Exclusive based on
Subject-Matter of Amended Information Vested in Ninth Circuit by
Notice of Appeal Then “COA™ Granted on a Double jEopardy Violatio
with No Remand [ssued Since (Post Conviction), Amended Peition and
Accompany Exhibits, Opposition © Request for Evidentiary Hearing, and
Upposition to Pro Per Motion to Appoint Counse! filed an 10/10/14

5041-5050

State’s Response to Defendant’s Motion to Preclude the State from
Introducint at Trial Other Bad Acts or Character Evidence and Other
Evidence that is Unfairly Prejudicial or Would Violate his Contitutionsal
Righis filed on 08/16/10

1268-1276

State’s Response to Defendant’s Petition for a Writ of Mandamus or in
the Alternative Writ of Coram and Response to Motion to Appeint
Counsel filed on 12/31/13

4708-4713

State’s Response to Defendant’s Pro Per Post-Conviction Petition for Writ
of Habeas Compus filed on 06/02/15

3145-5147

State’s Response to Defendant’s Pro Per Supplemental Petition for Wit

- 10 -
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of Habeas Corpus and Evidentiary Hearing Request, “Motion for Leave to
File Supplemental Petition Addressing all Claims in the First [nstance
Required by Statute for Judicial Economy with Affidavit,” “Reply to
State’s Response to Defendant's Pro Per Post Conviction Petition for
Habeas Cerpus,” and “Supplement with Notice Pursuant NRS 47.150{2);
NRS 47.140(1), that the Untied States Supreme Court has Docketed {(#14-
L0093 ) the Pretrial Habeas Corpus Matier Pursuant 28 USC 2241(eX3)
from the Mooting of Petitioner’s Section 2241 Based on a Subseguent
Judgment Obtained in Want of Jurisdiction While Appeal Pending” filed

on 07/09/15 5455-5458
State’s Response to Defendant’s Reply in Suppont of Supplemental Post-

Conviction Petition for Wit of Habeas Corpus filed on 09/03/15 5511-5516
State’s Response to Defendant's Supplement to Supplemental Petition for

Writ of Habeas Corpus (Post-Conviction) filed on 07/31/15 5473-5475
State’s Supplemental Oppositicn to Motion to Seal Records filed on

04/17/12 3436-3437
Stipulation and Order filed on 02/10/09 0173-0174
Substitution of Attorney filed on 06/29/10 1034-1035
Supplement to Supplemental Petition for Writ of Habeas Corpus (Post-

Conviction) filed on 07/13/15 5459-5460
Supplement with Notice Pursuant NRS 47.150 (2); NRS 47.140 (1), That

the United State’s Supreme Court has Docketed (#14-10093) The Pretrial

Habeas Corpus Matter Pursuant 28 1.S.C.§ 2241 ©(3) From the Mooting

of Petitioner’s Section 2241 Based on a Subseguent Judgment Obtained in

Want of Jurisdiction While Appeal Pending filed on 06/17/15 5433-5437
Supplemental Appendix of Exhibits to Petition for a Writ of Habeas

Corpus Exhibits One (1) Through Twenty Five (25) filed on 06/12/15 5161-5363
Supplemental Notice of Defendant’s Expert Witnesses filed on 07/29/10 | 1117-1151
supplemental Notice of Expert Witness filed on 05/17/12 3443-3447
Supplemental Notice of Expert Wimesses filed on 01/03/] | 2756-2760
Supplemental Notice of Expert Witnesses filed on 08/13/10 1266-1267
Supplemental Notice of Expert Witnesses filed on 08/16/10 1297-1305
Supplementa] Notice of Witnesses filed on 01/14/11 2872-2875
supplemental Notice of Witnesses filed on 03/10/09 0228-0229
Supplemental Notice of Witnesses filed on 03/11/09 D237-0238
Supplemental Petition for Writ of Habeas Corpus {Post Conviction) filed

on D4/08/15 5094-5144
Supplemental Petition for Writ of Habeas Corpus filed on 06/15/15 3364-5419
Verdict filed on 03/20/0% 0289
Verdict filed on 06/15/12 3457
Verdict Submitted to the Jury but Returned Unsigned filed on 09/02/10 1397-1398
Writ of Habeas Corpus filed on 01/30/09 0147-0148
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TRANSCRIPTS

Docyment Page No.
Transcript — All Pending Motions and Calendar Call filed on 02/34/11 2996-3038
Transcript - All Pending Motions filed on 07/10/G9 03510355
Transcript — All Pending Motions filed on 08/30/12 3461-3482
Transcript — All Pending Motions filed on 11/23/10 1464-1468
Transcript — All Pending Motions on 07/10/09 0348-0350
Transcript — Calendar Call filed on 02/04/1 1 2068-2973
Transcript — Calendar Call filed on 08/30/12 3520-3535
Transcript — Continued Hearing: Metion in Limine to Present Evidence off

Other Bad Acts filed on 08/30/12 3483-3509
Transeript — Defendant’s Petition for Writ of Habeas Corpus (Post
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A Yes,

Q When you arrived on the scene there, can you desaribe
for the jury what was going on at the scene at that point when
you arrived?

A When we walked up to that location, we saw -- it was
just -- there were some nelghbore outside by the stairs
downstairs, and some neighbore on the patic area,

Q Okay. «an you -- do you know how many neighbors ware
thera?

A I can't raecall, noc.

Q Ckay. So neighbors downstairs, and neighbors
upstalrs?

A Yes.

4} Were there any other officers there at that rime?

A Yen, Officer Fonbuena.

Q Okay. And Officer Fonbuena, did he arrive
Beparately --

A Yes. be 4id.

-- from you? Bur about the same Lime?

He arrived like maybe 30 seconds before I did.
Is he what was called a first responder?

Yeg.

Ckay. And what does firat responder mean?
¥ou're the first officer there.

Okay. When you arrived there and Officer Fonbuena
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was there -- now incidentally, was Qfficer Fombuena, was he

2lag in a marked car?

A Y=g,

Q In full uniformz

A

Yes,
Q Did vou receive any more details from the neighbors
ag t& what was going on at the scene?
A Yas. As we walked up to the apartment, one neighbor,

I don't know who, just pointed at the --

ME. PALM: Objection, Your Honor, Hearsay.
Sustained.

Judgs,

It'a for what the officers did next.

THE COURT:

M5. GRAHAM: it*s not for the truth of the

matbter.

MS5. PALM: Did you receive information that made you

tdo something next.

THE COURT: Right. I'm golng to sustain the

objection. Just ask it a different way.

BY MS. GRAHAM:
You received information --

¥os

-- from neighbors?

Yes,
What did you do then?

We immediately went up to the opsn door.

0 - = ]

{an you just point on the screen? If you touch that
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ecreen it will make a mark, sc you can deascribe for the jury
exactly where you and Officer Fonbuena were.

A Okay, We initially basically walked up to the
apartment, and s2tood -- there we go, right thers, And then do
the details. We basically pause maybe like a second, and then
we made entry into the apartment.

o Ckay. Now the detzils that you heard from nat only
dispatch, but the neighbors --

A Um~-hum.

L#] -- did you feel the need tc get a search warrant
before you entered that apartment?

A No.

9 Why not?

A Because the details stated that there was a female
inside bleeding, which my first thought was, ckay, somebody
probably needs medical help, exteruating circumstances. And
the other detail we were given was that there was a male still
ingide.

Q Ckay. When you arrived at the top of the stairs --

and incidentally, do you know what apartment number it was?

A I believe it was .

Q Dkay.

A From my wemory.

Q If I =aid CiE, would that be --
A Yes.
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Q -- agcurata¥?

A Yes,

Q Wazs the door to the apartment open or closed?

A It was open.

o] And did you immediately make entry into the open
dogr?

A Tes,

Q Okay. And what did ycu observe when you went in the
dpartment?

A We -- excuse me. We went into the living room. All
we Baw wag an empty living room, that nothing seemed disturbed.
There wasn't any signs of viclenge.

Q Ckay. Let me stop you right there.

M5. GRAHAM: 1I'm showing what's -- defense coungel
what's been marked as State's proposed 3, and State's proposed
4. HMay I approach the withess?

THE COURT: Yeg,

MS. GRAHAM: Az well ag Starte's proposed 5, 6, and 7.
In order. May I approcach?

THE COURT: Yes.

BY M5. GRAHAM:

o Officer, can you just take a look at these photos for
a mimute, f£lip through them and see if you recognize those?

A Yes, I do.

Q And what are they?
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A That's the inside of the apartment.

Q Ckay.

way that apartment, the living room -- epecifically the living

room area looked that evening?

A Yes.
ME. GRAHAM: Move to admit State's 5,
6, and 7.
MS. PALM: No objection.
THE COQURT: They will he admitted.

{Exhibits 4, 5, €, and 7 admitted)

MS. GRAHAM: Thank you.

4] I'm showing you what's been admitted as State's 3,
Exhibit 3 --
THE CLERK: (Indimcernible).
THE COURT: Pardon?
THE CLERK: (Indiscernibla).

UNENOWN MALE SPEAKER:

admismion,
THE COURT: It should be 4.
%
ME. GRRHAM: Oh, I'm sorry.
THE COURT: Is this 32
MS5. GRAHAM: 2, 4, 5, &€, and 7.
THE CLERK: OCkay. {Indiacernible).
ROUGH DRAFT TRANSCRIPT
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M5. PALM: 2And I have no objection to those.
THE COURT: Qkay,
{Exhibit 3 admitted)
M5. GRAHAM: Apologisze for that,
BY M5. GRAHAM:
(o4 What's been admitted intoc evidence now as State's 3.
What 1is that a phots of?
A That's the -- juat cutside the front door, locking
in.
C Okay. &nd that's where you entersd with --
A Yes.
Q -- Officer Fonbuena?
F. Yeg,
9] Okay. &g you entersd the living room?
A Yes,
Q And what did you observe in the living room?
. Just -- it waeg just (indiscernible}. There wasa't
anything disturbed, no signe of violence of anything.
Q QOkay. What did you do then?
A At thar point, we then called out, and identified
curselves ae police officars,
o] And did anybody respond to you?
A Yes, we heard a voig¢e gay -- a male voice say, get in
herg.
G Okay. And what was your response to the male voice
|
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gaying, get in here?

A We immediately asked him to step out inte the living
room, because we couldn't tell which room it was coming from,

Q And where wers you at this bime?

- When we first entered, we basicaliy kind of -- ip the
middle of the living room.

Q Showing you what's been marked as -- ar entered into
evidencve ap State's 4, dees that depict the area that you and
Officer Fonbuena were?

A Yes .

Q Can you just point to where you were when you heard
the male veoice shouting out?

a We were bagically in this area here, me and -- he and
I.

Q Ckay.

A In the middle of the living room,

4] So he Bays, get in here. And in response, you tell
him whak?

A We ask him to step out into the living room.

o Okay. And did he comply with that?

A Nao.

c Okay. What did he pay?

A At first -- I can't recall the order in which these
things were said. But I can say that when we asked -- we asked

him to come oub into the living room, becauss we couldn't tell
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which room he was in. In fact, we initially thought it was the
room -- I*1ll depict, it's just on the other side of this wall
right here. 50 we toock a posltion by the kitchen so we can zea
inte that room,

Q Okay.

A Which was --

a Can you point in the goreen where you and Fonbuens
took & posikion?

F5 Right -- that area right chere.

Q Ckay. &So as you're standing there, are you giving
him verbal commands?

A Yes.

o Okay. And did you get a view inside what would be
known now ag the sscond bedroom?

A Yee, we did. A partial view.

¥} And were there any signs of anybady in that --

F. No.

(o] -- particular bedrocom? OCkay. And once you noticed
that the male voice was not coming from the second bhedroom,
what did you do then?

A We just stayed where we were, and continued to -- we
basically tried to ask his name, and kept asking him to come
out into the 1iving room.

Q Okay. And do you recall how many times you asked him

Eo came aut?
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A I don't. There wags a4 -- it was a lot, but I can't
recall a number.

g Ckay. Do you recall -- was it repeatedly?

A Yee.

(| Okay. And did you explain te him why vou needed him
to come Qut?

. During our back-an-forth, he said that -- somathing
to the effect like, she's bleeding, or she's still breathing,
or something -- that somebody in there was injured. So we
asked him to step out in the living room so we can get her
help.

Q Okay. And when you asked him to step out so You
could get her help, what was his responge?

A To that exact answer (gic), I den't know what his
exact response was. But I know one of his responaes when we
were trying to get him out in the living room was, fuck you.

o 5o he wasn't cooperating?

A Ho.

o] Ckay. Ewven though you indicated you needed to get
her medical?

2 Yes,

Q Ckay. At that -- at some point while you're talking,
did you know the identity of the people inside the apartment at
thie poink?

B No.
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Ckay. Neither the male?
Na.

1 the female?

No.

Arnd at thie point, you had not made vigual with

anybody inside the apartment?

Correct.

Ckay. At some point, did other cfficers arrive?
Yes.

And do you recall what officers those were?

It was Offlcer Conn, was the third to arrive,
Officer Conn wag the --

Todd Jonh, correct.

Todd Conn was the third teo arrive? And once -- did

he enter the apartment?

Yeg,

And did you relay the information that you had thusg

Yes.
== ko him?
I briefly told him what was going on.

Ckay. And once he joined you, where did he join you

in the apartment?

He stood by the -- oh, not thers. But by this wall,

right behind this wall. That wall right there.
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5] Okay. And do you know what Officer Conn's assigumenkt
wag at that time ar Matro?

A He was also patrol.

Q Okay. And do you know if he had any epecial training
with de-escalating situations?

A Yes. He wag trained -- he was trained as a crisis
intervention team officar,

Q Okay. And upon entering into the apartment, and
afrer you let him know what was golng on, did he attempr Lo
make contact with the people insida?

A Yasg,

2] And do you revall, if anything, what he did?

A He basically -- I can't recall exactly what he said.
But it was basically the same ae we were saying. We were just
trying to get whoever was in that apartment talking to us out
80 we can see them.

o Ckay. And you were there when he was issuing verbal
commands?

A Yes.

Q And do you know how long between the time you and
Fonbuena arrived and officer Conn arrived?

2 I don't recall exactly.

Q Okay. Oneve Officer Conn started issuing the verbal
cemmande, what if anything did defendant do?

A Hething. He just kept saying, get in here. He said
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at one point, she's breathinyg. Then at one point said, she's
dead. He just -- he kept -- it just kept going back and forth.
We kept saying, come out in rhe living room so we can get her
heln,

Ckay.

Q
A, But he wouldn't.
Q

And why didn't you go in there?

A Well once he -- once wa were trying to get him out in
the living room, and once his resporise wae, fuck you, that
changed my mind teo, why is he so intent on getting us in that
bedroom,

o] Okay. 8Sc you had no idea at that time whar
situation was in the bedrooa?

A Correct.

Q Gther than the initial datails of the call?

A Correct,

Q Okay. Did Offiger Conn ever make visual into that
room at that point?

A I believe ig when he pesked, and he saw blood on the
bed area, is I think is -- if I remember correctly
{indiscernible} relate to us.

o Okay. At some point, d4id other officers arrive on
the scene?

A Tes.

o And do you recall who those officers were?
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A Sergeant Dan Newberry. Officer -- I can't remember
his first name, but his last name is Eallejos. And officer
Ssan Tavlor.

Q Okay. &nd did they arrive together?

A I don't recall.

o] Ckay. bAnd in -- was this a dynamic situation at that

point?

A Yag.

4] Can you exXplain to the jury whar a dynamic situation
ie?

A A dynamic situation is baszically, things are scill
going on. There's still a chance for someone to get hurt. The
gcene isn't eafe, we're still trying to get it under control.
That's the best I can describe as dynawmic.

o Ckay. So at that point -- now Officer Newberry,

Ballejos, and Taylor, did they also enter the apartment with

you?
F:A ¥es.
o] Ckay. Were they in full uniform that asvening?
A I beliave they were in plain clothes.
o Okay. 8o at that point, that's five officers; is

that correcc?

A Correct. Six.

Q Inpluding -- six?
A Counting -- sorry, I'm losing count. I believe it's
ROUGH DRAFT TRANSCRIPT
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8ix with myself and Officer Fonbuena. HNo, I'm sorry.

you're right. Five officers, not counting me and Officer

Fonhuena.

Q Actually, T think you're right. I think it was —-

A Wam it six?
Q -- &ix at that poinc.

F: Okay. Okay,

Q My addition skills are a little -- all right. So

once they arrived, nobody had made entry into that bedroom at

that point?

A Correct.

Q Did you relay the information to Sergeant Newberry,

Ballejos, and Officer Taylor once they arrived?
3 I didn't. T believe Officer Conn did.

Q Okay. And what happened then?

A Al that point -- ar the three officers that came In

aligned up along this wall behind OEficer Conn --
Q Ckay.
A -— in what we call & stack positicon.
] A stack position?

A Correckt.

Q Ckay. Did somebody formulake a plan for that, or how

does that work? They just icmediately started --

A That's -- that -- the stacking up like that behind

each other is kind of a standard thing that we use.
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have to plan for it. We just do it automatically when we know
it's a situation like that.
Q Ckay. HNow at that peint, you don't kaow if -- you

don't have visual of inside the master bedroom --

3 HNo.

Q ~- at that point?

& Mo .

4} And after those officers arrived, Newberry, Balleijos,

and Tayleor, do you have any informatiocn of the male that's in

the apartment, or the female at that point?

A No.

4] You gtill don't have that information?

A Correct.

| Are there five -- gix officers at the scene then, and

at some point, the male voice wag indicating that the female
was alive, she's dead, she's alive, ghe's dead; why didn't you
guys just go in there?

A Like I said, once -- when -- we were basically trying
to get him out because he was Baying scmeone needs help. We
were btrying to -- well, come out into the living room first.
And he respended with, fuck you. That was not indicative of
gomebody who was bErying to get help from the police.

Q Okay, &AlL right. 8o you indicated that officers
stacked up?

A Correct.
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Q Ckay. And you gaid that that was a term that you
use. {an you describe stacking up to the jury?

A It simply is lining up behind each other. Like say
at a doorway, we just line up behind each other. That'a the
term we use, called stacking up.

3] Okay. And what's the purpose of stacking?

A It'e just for efficient movement when we make entry
into a room. 1It's just for efficient entry through the door.

Q 50 was it determined that you were going to make
entry into chat room?

A At some point, yes.

Do you know who made that determination?

Q
& Sergeant Newberry was --
Q

Okay. Are you aware if Sergeant Newberry did a guick

peek?
A He did.
Q Ckay. BAnd what is & quick peek?

a IL'e basically you peak your head around the wall —-

arcund the corner real guick to get a glimpse of what's in tghat
Toom.
Q Ckay. And he did a gquick peek of the master bedroom?
A Correct,

Q And what's the purpose of a gquick glance?
A Because if there is somcbody armed inside, doing a

quick peek doeen't give them the chance to find 2 target and
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erart shooting.

Q

Okay. After Officer -- or Sergeant Newberry did a

quick peek, did he relay what he had cbhserved inside the

bedroom to --

5 MS. PALM: You know, Your Honor, I'm going ta cbiect.

She's leading an awful lot. If she could just gay, what

happened next, it might go a little faster.

THE COURT: I'm going ko sustain the chiection.

EY M5. GHAHAM:

10 Q Did Officer Newberry indicate te you what ke had

obaerved in the bedrcom?

Yes.

A

4] And what was that?

14 . He paid that he can see blood ¢on the ground. He saw

the male laying down on top of ancther subject. He just saw

the bottom half of her legz though.

At this point, did you know the condition of

Q dkay.

the female?

A Ho.

20 4] Did vyou know the condition of the male?

A Ho.

22 Q Okay. Did he indicate to you &t all whether he saw a

Weanon?

A I can't -- I don't remember if he's the one that said

25 | it. But T did remember hearing that there was a knife on ths
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0 Ckay. And at some point, did Newberry, Ballejow, and

Taylor enter the bedroom?

. Yea, they did.

Q id you sver enter the bedroom --

A Ho.

g -- with the other officers?

A Na, I did not,

0 Why not?

A Beraunse myself and Officer Fonbuena, once they made

entry inte the master bedroom, we made entry into the second
bedroom to clear that to make sure there waszn't anybody in
chere,

Q And who directed you to do that?

A That's algg common practice. We already knew that
that wag going to happen, because Chey were passing that room.
Unce they pagsed that, I wae going to gu inte that room, make
sure nobody elss was in there. 5o you can (indiscernible)
clear the apartment.

Q Okay. So basically your role then was to clear cthe

apartment?
Fo Correct.
Q And you never made entry into the room?
b3 Correct.
Q Did you ever have an personal interacticn with ths
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defendant ?

A

AftLer he was taken into custody, I assisted with

carrying him cut cnto the balcony.

Q

o ¥y O P D

BY M5,

BY MS5.

o

BY M=,

Q

A

C

Ckay. So he was ultimately taken into custody?
Yes,
But as far asg pergonal interaction with him --
No,
-=- did vou have anpy?
No.
Okay.
MS5. GRAHAM: TI'll pass the witness.
GEATRAM :
Do you know who --
M5. GRAHAM: I'm sorry, one more question.
GRAHAM:
Do you know who maintained custody of him?
I believe it was Officer Ballejos, stood ocutside with
Okay. Thank you.
CROSS-EXAMINATION
PRLM:
Good afterncoon, Cfficer Santarossa.
Good afternvon.
At the time on November 5th, 2008, how long have you

been with Matro?
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A For probably about -- I believe it was about a year.
Q Here you working with anybody else? Were you working
with a field training officer stilil? Or --
A Mo,
—— WETH& YU Oh your own?
A I was by mys=elf.
Q Okay. So when you first gst there, &nd you enter the
apartment, Brian O'Keefe iz saying, get in here, get in here?
A Correct.,
4] And you're afraid to go in because it's a possible
baiting situation?
A Corract,
Q And when you do go in though, he doesn't have a
weapon, right?
MS. GRAHAM: JObjection, migstates the facta, He
never went in. He never went into the bedroom.
THE COURT: Sustained,
Mz, PALM: All right.
EY M5, PALM:
o When you locksd inte the room, he didp't bave a
weaport, right?
M3. GRAHAM: Objection, facts not in evidence. He
never went into that bedroom.
THE COURT: Officer, did you ever go into that master

hedroom?
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happened.
o

A

Q

people?

A

Q
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PRLM .

you he didn't gpee him with a weapon, right?

T heard that there was a knifa in there.

relayed that informacion.

trained to deal with people with mental illmessesz, or suicildal

waiting for cther pfficers to arrive was kind of

THE WITHEES: Ho, I did not.

Sugtained.

THE COURT:

When Sergeant Newberry looked into the room, be told

Ho. Well (indiscernible) I can't recall. I gueas --

I can't zrecall who

You heard there wag a knife on the hed?

Chkay.
Correct.
Not in my client's hand?

Ko.

Okay. Did you watch them when they went in the room?

I watched thewm pass me. I juet -- I -- becaugse I
thea gecond bedroom, so I didn't gee much of what
I knew when they initially made entry.

OKay. 5o you weren't watching the arrest happen?

No.

A crisis intervention officer 1s somebedy who's

Correct.

A lct of whart Mr. O'Keefe wae saying while you were

gible, correct?
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A I understond what he was saying.
Q If you previously testified it was unintelligible,
would that be incorrect? De you remember testifying to that?
A I den't.
8] Would it help you remember if I showed you a copy of
Yyour trangcript?
A Ab=olutely.
M5. PALM: Page 56 of the previous proceeding. May I
approach, Your Honor?
THE COURT: Yes.
M5. FALM: Thank yom.
BY MZ. PALM:
Q Look at the highlighted,
A Okay.
Q Did you previously testify that --
MS. GRAHAM: Judge, objection. We need to approach,
please,
THE COURT: &ll right.
(Cff-record kench conference)
THE COURT: We need to take a break at this time.
Ladied and gentlemen, during this recess, it is your duty noct
toc converse among yourselves, or with apyone alse on afy
subject connected with this case. Or to read, watch or listen
Lo any report of or commentary on the trial by any perscn

connected with the trial, or by any medium of information,
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lpeluding without limitaticn, newspaper, television, radio, or
the intermet. You are not to form or express an opinien on any
subject connected with this case until this matter is submitted
to you.

We'll gsee you back in apgroximately five to ten
minutes.

{Pause in proceedings)

THE COURT: When the jury leaves, you can just go
cutgide, or go to the antercom here if you like.

THE WITHESS: Ckay, thank you.

{Dutside che presence of the jury!

THE COURT: Yesg7

MS. GRAHAM: Actually Judge --

THE COURT: Officer (indiscernible} --

MS. GRRHAM: -—- I withdraw my cbjection.

THE COURT: -- (indiscernible}.

THE WITWNESS: O©h, vyeah.

THE COURT: Okay. All right. As soon as the jury's
done with their break, can you call me, Cliff?

THE MARSHAL: I will.

THE COURT: All right.

{Court rTecessed at 5:01 p.m. until 5:11 p.m.)

(In the presence of the jury)
THE MARSHAL: Officers and members of the Coure,

Department 17 jurcrs. You may be geated, ladies and gentlemen.
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Let'e check te make sure all cell phones are turned off.

THE COURT: Officer, do you understand you're still

under sath?
THE WITNESS: Yes.
THE COURT: All right. Go ahead, Ma, Palm.
Ms. PALM: Thank you, Your Honor.
BY MS. PALM:
Qo Cfficer, do you recall now that you had testified
Chat a let of what my client said was unintelligible?
A Yesa,
4] And it was kind of mumbled?

A Correct.

Q Cne of those statements was that she stabbed herself

though?

A Correct.

Q And do you recall what time the dispatch call went
cuc?
I believe it was at 11:00.

Okay.

¥ oo m

{Indiscernible) .

o I1£f I show you a copy of the 3-11 -- or the dispatch

log, would it help you recall the times?
A Yes, it wiil,
M5, PALM: May I approach, Your Honor?

THE COURT: Yes,
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BY MS. PATM;

e If you want to just keep refmrring to that
[indiscernible). Do you recall what time the call was
dispatched?

A 1l:02.

2 Ckay. &and do you recall what time you personally
arrived? It might help you cut -- if you previously testified
11:08, does that scound right?

A Correct. 11:06.

& Okay. And then do you recall what time my client was
in cuntody? Ig it -- would it be at 11:137

A Correct.

Q Okay. 20 basically, it was about 6, 7 minutes that
you were there tocal?

A Correct .

o] Ckay. And is -- was anybody there bhefore you, or

were you the first ones therme?

A Mygself and Cfficer Fonbuena were the first ones Ko
arrive,
L Okay. So the entire situation took about six minutes

to resalve?

A Right.

o] And was it a matter of seconds once the officers went
intg che bedroom?

A I can't recall the exact time frame, no.
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1 n] And when you entered the apartment area in the living

room, you didn't notice any kind of disarray or signs of

viclence in there, did you?

4 A No, I did not.

5 Q And do you recall whether the bedroom was 1lit, the

bedroom that my client was in?

7 A I only recall one light being on, but I can't

remember which room had that light on.

9 Q Okay. Do you recall my client being dropped on his

face in the living roow?

h No.

12 Q Did you recall putting him on his gtomach in the

living room?

14 A Yes, we did,

Q Was he dropped in a way that he would have bean

injuredr

A No, he wasn'k,

18 4] Did you ees whether he was dropped in the bedroom?
19 A Na.
20 Q If you previously testified if you didn't recall if

21 | his face actually hit the ground or not, would that be

agcurate?

A It would.

MS. PALM: Court's indulgence.

BY MS., BALM:
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L, 50 you yourself never looked into the bedroom and saw
my client, did you?
A Ko
Q And I'm gorry, His firar statements were, get in
hers, get in here?
. Correct,
M5, PAIM: No further guestions. Thank you.
THE COURT: All righk. Any redirect?
MZ. GRAHAM: Just very briefly, Judge.
REDIRECT EXAMINATICN
BY MS. GHAHAM:
Q Ms. Palm mentioned the word, baiting.
M2. PALM: Objegtich, Your Homor., I don't think T
meptionad the word, baiting,
ME. GRAHAM: She -- in gross she did, Judge.
MS. BALM: Ch.
THE COQUERT: 1I'll overrule the objection. If not,
I'1l let you go into that area at this point.
BY M3. GRAHAM:
g Officer Santarossa, can you describe for the jury
what Che teéerm baiting means to police officers?
A Ict's when somebody wamnte us to get into -- basically

get into their turf., Get us into thelr situation, so whatever
they have planned, they can exacute.

Q Okay. And does that -+ generally, is that a concern
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for gfficera --

. Yes.

8] -- when you say baiting?

A Yes.

Q And are precauticnary meagures taken when officers

feel as if they're being baited?

A Yes.

2! Ckay. The caly other questicn that I have for you
today is, did you ever witnegs the gircumstances under which
the defendant was eventually restrained and taken intc custody

in the bedroom?

A I couldn't gee it.
Q Okay .
A I heard it though.
Qg Okay. But you --
E I couldn't sea it.
Q -- wvigually Eaw nothing?
A Ko.
@ Okay. Thank you.
A Thank you.
THE CCURT: Ms. Palm, anything further?
RECROSE-EXAMINATION
BY MS5. PALM:
Q Officer sSantarossa, when my ¢lient -- when officers

entered into the bedroom, it didn't Lurn out my client was

ROUGH DRAFT TRANSCRIPT
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quegtions.

baiting anyone, was he, under the term you use it when

somebody's preparing to ambush officers?

Ho, oorrect.

Thank you.

M5. PAILM:

That's all.

THE COURT: Any questions by any of the jurors? HNo

All Tight.

10

You are excusged.

Lomorrow morning.

internet.

Thank you, QDificer, for your testimony.

THE WITHESS: Thank you, Your Honor.

TRE COURT: Ladies angd gentlemen, I understand that

with your request, we'll adjourn today.
long calendar bomorrow moruning.
at 11 in the morning. Also, I understand the jury can stay
until 6:30 tomorrow. And so I don't know if you want to take a

late breakfast or an early lunch, but we'll start up at 11

converse among yourselves, or with anyone slse on any subject

connected with this case.
report of or commentary on the trial by any person connected
with the trial, or by any medium of informaticn, including

without limitatieon, newspaper, television, radioc, or the

subject connected with this case uncil this matter is submitted

During this evening recess, it is your duty not to

You are not to form or expressz an c¢pinilen on any
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Lo you.

Please have a gocd evening, and we'll see you
tomorrow at 11.

{Dutside the presence of the jury)

THE COURT: All right, we're cutside the presence.
Anything for the State?

MR. LALLY: Not on behalf of the State, Your Honor.
Thank you.

THE COURT: anything on defense?

MS. BALM: HNo thapnk you, Your Honor.

THE COURT: A1l right. Are the attorneys zble to
gtay Lto &:307

M5, PALM: I have no life., I can stay --

THE COURT: I mean, are we getiting caught up?

MS. PALM: -- whenever,

THE COURT: Are we behind schedule, or?

M5. GRAHAM: Well I think we're getting caught up.

MR. LALLI: I think we're -- I personally believe
we're on schedule to fimish up with the evidence Monday
probably. At the latest, Tuesday., at this point. But I think
-- 1 don't know. My sense ie that it will be maybe a full day
on Meonday, but on Monday the evidence would conclude.

THE COURT: &ll right.

MS. PALM: Yeah. I'm thinking we'll probably finish

Tuesday though when you gount argument too.
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MR. LALLT: Yeah. Yeah. I'm not talkimg about
argument, but I'm talking about the conclusion of the evidence.

THE COURT: Okay.

MR. LALLI: I would see it concluding --

THE COURT: Good.

MR. LALLI: -- on Monday.

THE QOURT: See everybody tomorrow. Have a good
evening.

Ms. PA;M: You too,

{Court proceeding concluded at 5:20 p.m., until Friday,

Auguet 27, 2010)
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E LAS VEGAS, NEVARA, FRIDAY, AUGUST 27, 2010, 11:51 A.M,

2 {Dutside the presence af the jury)

3 THE MARSHAL: OQfficera and (indiscernible) of the

4 | Court, Department 17 jurors. Including Lindsay {phonetic).

5 {In the presence aof the jury}

& THE MARSHAL: You may be seated, ladies and

7 | gentlemen. Let's make sure our cell phonss are turned off.

8 | Please remain seated and come to order. Let's make sure our

2 | cell phones are turned off, please.

10 THE COURT: Were we taking a witness out of order at
11 | this time?

32 M3, PALM: Yes, Your Honor.

12 THE COURT: A1l right,

14 MES. PALM: George Schiro.
1s THE COURT: All right. Ladies and gentlemen, this
16 | will be a defense witnesa for their case.

17 THE MARSHAL: And sir, if you will remain atanding.
18 | Flease raise your right hand and face the clerk.

1§
20 GEORGE SCHIRC, DEFENSE'S WITNESS, SWORN
21 THE MARSHAL: Please ke seated, slide up to the
22 | microphone. And would you please state and spell your pame for
23 | the record?

24 THE WITNESS: Sure. My name is George Schiro.
25 | Thac's $-C-H-I-R-0.
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THE COURT: Go ahead;, counsel.
MS5. PALM: Thank you.
DIRECT EXAMIMATION
BY M5. PALM:
3] Good wmorning, Mr., Schiro.
A Good morning.

o Could you please tell the jury what you do for &

a I'm a forengic scientist.

Q Can you explain what that is?

A As a forensic scientist, we take evidence cthat's been
collected at a crime scene or associated with a criminal
investigation. We take that into the lab. And then we'll
analyze that evidsnce, run scientific taests on it, and see what
type of information we can get from that evidence,

a] How long have you been a forensic scientist?

A Fer over 25 years,

o] Can -- do you speciallize in that field?

A Yea, I do have ecume speclallizations.

& Do you specialize in any other field? Or can you
explain what your specializakbions are?

A My speclalizations within foreneic sclence are
primarily DNA analysie, crime scene investigation, crime scens
reconetruction, shoe print ldentification, bloodstain patter

analysis. But my wain focus on what I do is primarily DNA
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analysis.

o Ckay, I'd like to talk about your training and
experience. Can firsat you go over your education with the
jury?

A Yes. I have a bachelor of science degree in
microbivlogy from Loulsiana State University. I alsoc have a
master of science degree in industrial chemistry and forensic
science through the University of Central Florida,

Q Are you & member of any professional groups?

S Yes. I'm a fellow in the American Academy of

Forensic Sciences. I'm a full membear of the Intermational

Aspociabtion of Bloodstain Patter Analysts. I'm a member of the

Azgociaticn for Crime Scens Reconstruction. I'm also a member

of the Louisiana Sclentific Crime Investigators. Alss with the

Louipiana Homicide Investigators Association. Those are soma
of the professional organizations. I'm also a board certified
criminalist by the American Board of Criminalistics, with a
speclalty in molecular biology.

4] Can you tell the jury about your experience warking
as a forensic scientisg?

A Yes. I began my career at the Jefferson Parish
Gherlff's Office crime lab, which is a crime lab, it's located
Just ocutside of New Orleans. I began working there in what's
called general criminalistics, wmeaning that I was doing things

like marijuana analysis, arson analysis, gunshot residue
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detection, latent fingerprint development. After doing that
for about a year and-a-half, I was moved to the serology
pection of the lab, which is the study of blood and bedy
fluids.
While I was at the Jefferson Parigh Sheriff's Office
crime lab, I alsc began doing some crime scens investigation

work with the sheriff's office. I would ride with the crime

scene investigators, learn what they were doing, and eventually
began going ocut to crime scenes through the gheriff's office to
asgiat in major crimes.
After deoing that for about three and-a-half years, I
was hired by the Louisiana State PBolice Crime Laboratory as a

forensic scientiszt, where I continued working in the field of

gerclogy. While I was there, I became part of the state
police's crime scene investigation team, meaning that we could
get called out anywhere within the State of Louisiana at any
time to g0 work crime scenes.
As I continued working in the serology area,
eventually I also @et up the DNA labs at the Louisiana State
Police Crime Lab, trained perscnnel, valldated the systems,

And then I left there about eight years age and was hired by

the Acadiana Crime Lab, which is a regional crime lab in

Louisiana. I was hired by them to be the BNA technical leader,
where today my dubles include DNA analysis and crime scene

investigation.
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1 Q Thank you. And the lab you're working for, is that
2 | accredited?

3 A Yez, it is. oOur lab is accredited by the American

1 | Bociety of Crime Laboratory Directora Laboratory Accreditation
5 | Board.

& Q Can you tell me whabt that means to be working in a

7| iak that's accredited?

a A An accredited lab means that we have an arganization
3 | that comes in, and they examine cur policles and procedurss,
10 | our trainipg guildes, our guality contryol procedures, our case
11 | £files. They check all this out. And if we meet the standards
12 | ehat they have eet, they will accredit us. And so we have an
13 | outside agency that comes in and checks all this to maks sure
14 ) that we are doing the things that we're supposed to be doing as

15| a crime lab.
16 o Okay. Have you testified in a ¢ourt of law before?
17 B Tes.,
1B Q And have you tastified as an expert in 4 court of
19 | law?
29 B Yes,
21 Q Have you tegtified as an expert in the mechaniem of
22 1 injury? Or --
23 B Mok specifically in the wmachanism of injury.
24 | However, I have festified in crime scepne reconstruction
25 | matters, which sometimes ineludes --
ROUGH DRAFT TRANSCRIPT
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MR. LALLI: I'm going to object, Your Homor.
non-regponsive.

THE COURT: Owerruled.
BY MZ. PAIM;

o Go {indiscernible) --

A Which sometimes includes mechaniem of injury.

o Ckay. Have you testified as an expert as to whether
injuries are defensive or not?

A Yes.

Q And have you testified for both the government and
the defense?

A Yes .

Q Can you tell me which juriadictions you have
testified as en expert?

b I've cestified in 29 Louisiana parish courts. We
don't have counties there, we have parishes. It's the same
equivalent as a county. I've also testified in federal court,
two city courts in Louisiana. I've also testified in Arkansas,
Florida, California, Missiesippi, Missouri, New York, and hers
in Nevada five times I believe.

Q Would that be in Clark County, Newvada?

A Yesg.

Q Have vou written any papers of collection of
evidence?

A

ROUGH DRAFT TRANSCRIPT
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Do you conduct any training in your fisld?

A Yes. I've canducted trajning both in forensic
science in general and crime scene investigation te -- I've
instructed internatiomally, natiocnally. regionally, and logally
to my area in Louisianas.

0 And have vou been retained by the defense in this
case?

A Tes.

qQ And did we ask you to lock at various records that we
provided?

A Yes.

o And what did you look at?

A I believe that T was provided with case
decumentation, photographs from this particular case,

Lo, And did that include the photographs from the crime
sCene?

¥1! Yes.

and did that include & videotape?

b {=1-0

And police reports?

Yes,

And DNA evidence reparts?

Yes.

B1d I ask you to assezs the thoroughness of the crime

scene investigacion?
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A Yes.
o In doing that, were you able to make any conclusicns?
A Yes.

9] First let's talk about the issue of toxicology. Did
you have anty ccnclusiona regarding the handling of -- any
conclusions regarding the issue of bloed or breath specimens
from Mr. O'Keefe?

A Yea. In my opinion, blood and urine specimens should
have been collected from Mr., O'Keefe shortly after the time of
death ¢f Ms. ¥Whitmarsh.

Q What would that have allowed to have happened?

A That would have allowed a toxicologist to examine
the blood and the urine. To determine if there were any -- if
there was any alcohol present as well, if there were any type
of controlled substances or drugs in hie system at the time,

4] Would that have given & quantitative number for his
-- ko measure hisz intoxtication?

A ¥es.

] Did you any reach ather issues regarding the
toxicology analysis?

A Jugkt the fact that the sarmples were not collected,
and they should have been collected.

Q Okay. What might they have indicated?

ME. LALLI: Cbjection, calls for speculation. 2And

it's been asked and answered.
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THE COURT: On the speculation issue, sustained.
MS. PALM: OCkay, thank you.
BY MS. PAIM:

4] How is it releéevant in a criminal cage?

A Well in a criminal case, it might indicate substancas
that may have affected the state of mind or behavier of an
individual.

Q And do you have a ecurce of authority for your
assertion that it should have been collected?

A Yes. There's a publication -- well actuzliy a couple
of publications. One in particular is called, "Technigues of
Crime Scene Investigation." It's written by Barry Fisher, who
was -- he's in charge of the Los Angeles Sheriff*s county crime
lab, &And in thakt bock, it's alse used as cne of the
certificatien -- one af the study guides for certification to
be a crime scene investigator,

Q And is that book used in your field?

A ¥Yeg. 1Ibk's a grtapndard reference taxr bhogk.

Q Did you lock at the collection of penile swab
evidence?

A Yeg, I dig.

o Did you have any conclusions aboub that callection?

A Yoz, There were some penile swaba that were
collected from Mr. O'Keefe. and in my opinion, they were

collacted improperly.
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Q And can you explain why?

A ¥eg. When they were -- at the time Lhey were
collected, a crime scene analyst came in, wae wearing gloves,
He provided Mr. O'Keefe with two swabs. Handed them co Mz,
O'Keefes, who was then allowed to swab his own penis.

Mr. O'Ke=fe's hands at the time had two actively
bleeding cuts on it, as well as blood on hie hands, most likely
from M3, Whitmarsh. As a result of him swabbing, there's a
potential that he could have contaminated those swaba with her
bilood f£rom his hands,

| And can you explain contamination, what that means?

n Contamination is the incrxoduction of an unwanted
subgtance inte an item of evidence. An example might be some
DNA that gets transferred from one item to another that's not
related to the zctual events of a crime or criminal
investigsetion, or death investigation.

0o Does it ultimately taint the results of an analysis?

A Yes. Becauszeé you have thie mixture, then you can 1ot
incerprer, did that happen before, during, or after this
incident that may have happensd.

o} Did you explain what the zlternative ways wers that
they could have done 1ik?

A Hoa. Proper collection technigue would have been --
firat type of proper collection technigue would have been for

the crime scene analyst who had the gloves cn to just go ahead
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and swab the penis.

The other alternative would have been to document Mr.
O'Keefe's hands, take photographs of his hands in their present
condition, collect any evidence that he may have had on his
hands. Then he should have been allowed to clean his hands, of
course under supervision, make sure that his bands were clean.
The cuta could have been handaged. They could have then
provided him with gloves to then swab his own penis. So there
were twp alternative wave of doing it,

4] S0 the way it was done with Mr. O'Keefe's bloody
hands handling his penis during the collection, is that
acceptable practice under any standard that you know of?

A No.

Q Dld I also ask you to look at the wounds to Mr.
"Kmefm's hande?

A Tes.

M5. PALM: Your Honor, may 1 approach the witness?
THE COART: Yes,
BY M3. PALM:

Q2 Showing you what's been marked as defendant’s triple
L, criple {indiscernible}, triple J --

UNFNHOWN FEMALE SPEAKER: That's the old one. That's
the old one.
MS. PALM: -- triple F, triple --

THE CTOURT: ©Oh. Ma. Palm, I think it's the --
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LAS VEGAS, NEVADA, FRIDAY, AUCUST 27, 2010, 11:51 A.M.
(Outside the presence of the jury!

THE MARSHAL: Officers and (indiscernible) of the

Court, Department 17 jurcrs. Inclueding Lindsay {phonetic).
{In the presence of the jury)

TEE MARSHAL: You may be esated, ladies and
gentlemen. Let's make sure our cell phones are turmed off.
Pleame remain seated and come to order. Let's make pure our
¢ell pheones are turned off, please.

THE COURT: Were we taking a witness out of crdsr ab
thig time?

MZ. PALM: Yes, Your Honor.

THE COURT: All right.

MS, FALM: CGCeorge Schiro.

THE COURT: All right. Ladies and gentlemen, this
will be a defense witness for their case.

THE HASEHAL= And sir, if you will remain standing.

Please raise your yight hand and face the clerk.

GEORGE SCHIRD, DEFENSE'S WITHNESS, SWORN

THE MARSHAL: Flease be seated, slide up to the
microphone. And would you please state and spell your name for
the record:

THE WITNESS: Sure. My name is Geocrge Schiro.

That's 5-0-H-I-R-0Q.
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THE COURT: Go ahead, counsel.
ME. PALM: Thank you.
DIRECT EXAMINATION
BY ME. PALM:

Q Good morning, Mr. Schiro.

b Guod wmorniing.

4] Could you please tell the jury what you do for a
living®

A I'm a forensic scientist.

0 Can you explain what thac is?

A As a foreneig gcientist, we take evidence that's been
vollected at a crime scene or associated with a criminal
investigation. We take that into the lab. And then we'll
analyze that evidence, run scientific tests on i, and gee what
type of informaticon we can gst from that evidence,

o] How long have you been a forensic scientcist?

A For over 25 years.

Q Can -- de¢ you specialize in that field?

A Yes, I do have some specializations.

Q Do you egpeclalize in any other £ield? Or can you
explain what your specializations are?

A My specializations within forengic science are
primarily DNA analysia, crime scene investigation, crime scene
reconstructicn, shee priant identification, bloodstain patter

analysis. But my main focus on what I do is primarily DNA
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analysis.

o Okay, I'd like to talk about your training and
experience. Can firet you go over your education with the
Jury?

A Yes. I have a bachelor of scisnce degree in
microbiology from Louisiana State University. I algo have a
master of science degree in indostrial chemistry and forensle
gcience through the University of Central Florida.

9] Are you 2 menber of any professicnal groups?

A Yes. I'm & fellow in the American Academy of
Forensic Sciences. I'm a full member of the Internaticnal
Assgciation of Bloodstain Patter Anmalysts. I'm a member of the
Association for Crime Scene Recomstruction. I'm also a member
of the Louisiana Scientific Crime Investigators. Alsc with the
Louisiana Homicide Investigators Association. Thoee are some
of the professional organizations. I'm also a board certified
criminalisc by the American Board of Criminalistics, with a
gpecialty in molecular biology.

g Can you tell the jury about your experisnce working
a5 a forensic scientigt?

A Yes. I began my caresr at the Jefferson Parish
Sheriff's Office ¢rime lab, which is a c¢rime lab, it's located
just outside of WNew Crleans. I began working there in what's
calied general criminalistics, meaning that I was doing things

like warijuana analysis, arson analysis, gunshot residue
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detection, latent fingerprint development. After deing that
for about a year and-a-half, I was moved Lo the serclogy
géction of the lab, which is the study of blood and body
fluids.

While I was at the Jefferson Parish Sheriff's Office
crime lab, I also began doing some crime scene investigation
work with the sheriff's office. I would ride with the crime
grene investigators, learn what they were doing, and eventually
began going out to crime scenes through the sheriff's office to
asgist in major crimes.

After doing that for about three and-a-half years, I
was hired by the Loulsiana State Police Crime Laboratory as a
forensic acientist, where T continued working in the field of
eerdlogy. While T was there, I became part of the state
polive's crime Bcene investigation team, meaning that we could
get calied out anywhere within the State of Louisiana at any
time to go work crime scenes.

Az I continued working in the serology area,
eventualiy I also get up the DMA labs at the Louisians State
Pelice Crime Lab, trained persomnel, validated the systems.
And thenn T left there about eight years ago and was hired by
the Acadiana Crime Lab, which is a reglonal crime lab in
Louigiana. I was hired by them to be the DNA technical leader,
where today my duties include DNA analysis and crime scene

investigation.
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