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whole statement. HMHe didn't know how they had cccurred or even if
ghe had any injuries.

Q: Okay. Did he ever during the course of the interview
refer to her as being crazy or mentally ill? Do you recall that?

A: Yes, he did,

Q: What do you remember about him saying she‘s just crazy
or words to that effect?

A; During the course of ocur interview, I don't know if it
was ancther portion of the investigation or during our interview.
I believe he sald where it was information that they had met in
Montevista and that he was in there for alcohol problem that he was
trying to get treatment for and she was in there for a mental
illness. And he just basically letting me know that he felt sha
Wwas crazy.

Q: And was -- did he relay that information to you to --
in a rather dismissive way with respect to anything that she wmight
have said --

M3. PALM: Objection, leading.

ME. LALLI: -+ pcourred?

THE COURT: Sustained.

BY MR. LALLI:

Q: Well, what was the context of the -- the «- of thia
discussion about Victoria being crazy?

A The gist of it that I got ocut of it was that anything

that he said that she was setting him up or that she was just plain
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crazy and everything that she was telling us that -- that she was

mental .

G Ckay. MNow, did you have a conversation with Mr.

0'Keefe about a battery case that occurred in 20037

A: Yes, air,
Q: During the course of your discussions, did you show Mr.

O’ Feefe certain photographs?

. Yes, I did.

May I approach the witness, Yaur Honor?

ME. LATLT;

THE COORT:

Yoasg.
BY MR. LALLT:
21 I'm going to show you State’s Exhibit Number g I know
you didn’t show that specific sxhibit to him, but the photos that
are depicted in that exhibit, did yYou -- did you show thoss to Mr.

' Keefe?

A Yes, T did, sir.

Q: And did you -- did you ask him about -+ tell us what
your -- what your conversation with respect to thoss photos was?

A In respect to me bringing out thege Photos and talking
about some of the past history was due to the fact that he was
changing the story. I wanted to know whether or net he was denying
the allegations that she was making as to whether or not he had

battered or sexually assaulted her. T agked him whether or not he

had been truthful with the investigatore or what the officers that

dealt with this specific investigation.
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A:-

The 2003 investigation?

Yes,

Okay .

air,

Which she eventually said that he had not beaen

initially -- that he had lied to the investigators during that --

during that investigation of 2003,

o

his guilt in Court as how I recall.

When you confronted the Defendant with those

I believe later he had admitted

photographs, did he admit that he was responsible Eor causing those

injuries?

A

exlamination.

BY MS. PaLM:

Q2
admits that?

g 2 B ¥

generalities

o

MR. LALLT:

THE COURT:

Yea.

Thank you,

CROSS EXAMINATION

Your Heonor, that concludes direct

Can you point £o a page ¢n your statement where he

Where he says that he'd admitted that he --

That he cauged --

== lied?

-- the injuries in that -- in those photographs?

af it.

I'd appreciate it

In regards to -- I can go back to the statement and the

‘cause I can't find it

03153




t MS. PALIM: which is st¢ill dismissed,

2 THE COURT: Right. With the understanding it‘s purguant to
3 ||some negotiations, Do you understand that, Dfficer?

4 THE WITNESS: Yes, Your Honor.

5 THE CQOURT: Okay.

8 ||[BY M5, PALM:

7 Q: So, when you testified that he pled guilty to that,

B |l[you're not basing that on any firsthand knowledge of a conviction
9 ||in that case are you?

10 | A: I'm just basing it upon what he said in the ptatement

11 { here, ma’am.

12 Q: Does it say in the statement that he pled gquilty te
13 |[that?

14 A, I don’t think I said he pled guilty.

15 o Well, then I misunderstood you.

16 A: I don‘t think T said that. I think -- T -- he said

17 ||that he had mislead the investigators and that in Court he had

18 |admitted to the effect that hes had lied; something to that effect.
18 /|If I had said that he had pled guilty, I miaspoke.

20 Q: Okay. And you’'re not aware of any Court regords where
21 ||he said he -- he is guilty of that, are you?

2 A No. I don’‘t have any Court records during the

23 |f interview.

24 [Pause in the proceedings]

25 MS. PALM: Nec more gquestions, Your Honor.

o AN3153




THE COURT: BAny redirect?

2 ME. LAILLI: Yes,

3 REDIRECT EXAMINATION

4 {BY MR. LALLTI:

5 Q: Sir, can you go to page 66 of the -- of the Defendant’s

6 || statementc?

7 A Yes, sir.

B s And let's go down if you would to about, I don’t know,

9 |two-thirds or three-fourths of the way down. The queation that you

W |lasked, it says: did -- did tha police talk to you about this

1t llincident; do you see whers I'm at?

12 F- Yen, sir.

13 Q: Did you ask him that: did the police talk to you about

14 |lthie incident: and what was his responae?

15 A: Y=ah,

18 Q: And do you ask him again: did the police talk to you

17 {{about this incident; correct?

ia A Yes, mir.

19 Qs And then it’s unintelligible. You apparently say:

20 flagain, did you feas up to it; did you tell them you did it; is that

2 ||cerreck?

22 A: Yea, sgir.

23 Q And then going onto page 67, what doesa he say?

24 A Yeg, I did.

25 Q And you're showing him at this time the -- the photos

147 1n31P4
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that are contained in, is that State’s Exhibit Number 6 that‘s in

front of you?

A: Yes, sir.

Q: Okay. You're showing him these photos at the time?
B Yes, I am.

Q: And then after he says: wes, I did. You gay: okay.

And what does he say after that?

A: Something unintelligible and he says that the whole
record,

Q: And then what do you ask him?

A: I say ckay and there’s something unintelligible and it

8ays: Court records. I'm not talking about in Court. I'm taiking

about to the polica,

Q: And he says: yeah,

.5 Correct.,

Q: And then you ask him: did vou tell the police you did
it; righte

A: Yea, air.

Q: And what does le say?

A He says: no, no, no, no, no, ne, I didn't, but 1
didn’'t.

o: And then you ask him what?

A Okay, 2o did you lie to the police?

O 2nd then is it wnintelligible?

A Yes, sir,

108
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Q: Angd then you ask him again? What do you ask him after
that?

A So did you lie to the police at that time too? Ckay,

8¢ we’ve got that eatablished.

2 And then what‘s his response?
A: That is -- that 18 correct,
Q- So he acknowledged to you that he did it and he

acknowledged to you that he lied to the police about it; is that --
is that fair?

A Yez, sir.

Q: Okay. Were you aware that when the regponding officer
Ceatified earlier this morning, he recounted the conversation wich

Mr, O'Keefe wherein Mr. O°'Keefe denied doing that; were you awarae

of that?
A I wasn‘t aware --
Q: Ckay.
A -~ of any pricr testimony,
Q: Fair enough.

MR. LALLI: Your Honor, that completes redirect examinarien.
THE COURT: Any recross?
RECROSS EXAMINATION
BY MS. PALM:
Q: Sc Mr. C'Keafe never sald I lied to the pelice, did he?
Those were in your questiona, right?

A Verbatim I said: yeah, did you fess up to it; did you

108 3156
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tell them you did it regarding the battery of Victoria in that case
and he says: yes, I did. Verbatim, I did not ask that question
verbatim, but the -- the direct -- direction of the questioning was

in regards to the past battery case.

Q: Ckay. And you weren't referring to a apecific
incident, were you?
A Was referring to this incident in Exhipit 6.

Q-

You weren't giving him an incident number or case
numher, wers you?

Az

No, ma‘am,

And then he just generally talked about the Court
He talked about the whole record?
He went ¢on te say something about a record.

PALM:

Okay. No further questions.

COURT: Thank you, Officer, for your testimony. You are

Any other witnesses for the State?
LALLI:

¥o, Your Honor.

COURT: Ms. Palm, do you have any witnesses?

FAILM: Pardon?

COURT: Do you have any witnesses to call?

PAIM: Ngo, Your Honor.
Ckay.
(Cff road discussiona]
THE COURT: C(ounsel, we do have the issue of the expert we

need to address and then hear any argqument about this motion here

!J0315T
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in this hearing. I just want to do it all at aone time. Are
counge]l available May ™ at 11 o’clock?

ME. LATIT:

May I consult my calendar, Your Honor?

THE COURT: 1It‘s a Priday.

MR. LALLI: Your Honor, I‘m going to be cut of the
jurisdiction on that day, but T am -- T am certainly available the
week after any time.
MS. PALM: I am available on the 6" and then the weak after.
THE COURT: Carol, do we have anything May 9 in the morning?
MS. PALM: Well, actually -- no -- the 9 and 10™ T'm mtill
8itting in Worth Las Vegas Juatice Court,
THE COURT: Well, see the problem is, you know, because the
courtroom sharing and because that’s in my civil atack and I won't
know until perhaps the last minute that I have a trial.
MR. LALLI: ERighk.
THE COURT: And if I den’t have a trial, typically Friday I1°d
volunteer for an overflow criminal case.
Right now, Carol, do we have any civil trial set -- and
they're already set. I don't know if we’ve already bocked the week

of the gth,

MR. LALLI: You have to bogk a courtroom?
[Collogquy between the Court and the Clerk]

THE COURT: There’s nothing for next week?

MR, LALLT: I'm going to be -- well, I will be in the cffice.

Because of some perscnal -- personal cbligaticn I was not going to

103158




be here next week. However, I will be here on Wednesday, May 4'%
2 ||in the morning for another aprearance that I need to be here for
3 ||and I could certainly -- I will be in Las Vegas then --

4 THE COURT: Okay.

5 MR. LALLI: -- where as on Friday, I'm not in Las Vegas,

g THE COURT: Are you available on that day, Ms. Falm? And I‘'m

checking my calendar as well,

MS, PALM: No, Your Honor. A8 I stated --

THE COURT:

That's right.
10 MS. PRIM: -- I am -- the week of May 2%, I am protemming
11 ||that entire week beginning at 5:390 and some mornings, 8:15 in the

merning.

THE CCURT: ©Does it go into the afternoon?
4 MS. PALM: On -- well, potentially there's a preliminary
16 y{hearing. Otherwise, on Monday and Wednesday, it is acheduled for

18 |1all day because it’s civil in the afternoon. And so Friday i=a

17 {lactually the only day next week that I'm good. I'm actually -- you

know, I c¢an put it in. Lomorrow or Friday of thias week.

MR, LALLY: 1I‘m available tomorrow if that’g --

THE COURY: 1I've got a long -- I‘ve gor --

[Colloquy betwsen the Court and the Clerk]
22 THE COURT: I've got lLacy Thomas tomorrow; five motions, one

2} I'te dismiss. It's going to take awhile.

ME .

PALM: Not Friday, Your Honor?

THE COURT: How about tomorrow at 27

103158
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BALM .

THE
THE COURT:

in judicial college.

M5. PAIM:

THE COURT:

THE CQOURT:

M5. PAIM:

THE COURT:

late if goes long.

MS. PALM;

ME. LALLTI:

THE COURT:

THE COURT:

iocnger than those --

MH. LALLI:

M5. PAIM:

LALLT:

COUR'YT .

MR. LALLI;

MR. LALLI:

Mz. Palm?

The 282

Right,

That’s fine for me.

Tomorrow, yes,

And you kitow what --

S0 much Court,

You're gone on Friday.

All right,

so little tima.

Tomorrow at 2 would work,

Ses the week of May 16™ and May 23™ 1'n

So we don'k -- we can't 4o it either the 11”H

Yasg.

That worka for me.

Yes; %:307

Yes.,

How about the 11" at 9:302

It's just argument.

Are you available -- the State available?

Did you say the 11", Your Honor?

That’s my civil day, but it maybe a few minutes

I'm sorry.

Again, with the understanding if civil goea

I understand.

Thank you.
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MS. MERCER: I‘m sorry, Judge --
THE COURT: And so we're going tc argue this motion, finish
up this and the motion for expert.

ME. LAILLT: WVery good.

M5. MERCER: And, Judge, before we go, if T could just make a
record real guickly on the medical records. Ms. Palm had directed

the Court to Vega versus State which is 236 P.id 632. In that

cage, the issue was actually of whether or not a docter who did not
conduct the sexual abuse exam could testify to the findings of
another doctor, so it deesn't directly pertaln to medical records.
I then found another case which is --

THE COURT;

Just don't argue the case. Give me the citation.

MS. MERCER: Yeah, that's what I'm doing.
THE COURT: QCkay.

M3. MERCER: Flores versus State, and its 121 Nevada 708,

And specifically I would point the Court to footaote number 33 at
page 718 or T guess onto the P,3d citation would be 1178 and where
it starts cut Crawford does not a feared -- appear to affect the
admissibility of non-accusatory statements under NRS 51.355 or non-
accusatory evidence where the Defendant’'s availakility is

irrelevant to wit NRS 51.115.

THE COURT: Okay. We'll discuss those two cases on May 11°",

MS. MERCER: Thank you, Judge,

THE CCURT: Thank you.

MS. PALM: Your Honor, I have request for tranacripts since I

!i0316‘11
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ATTEST: I hereby certify that I have truly and correctly

can anticipate that maybe we‘'ll need tao supplement our Writ with
the Supreme Court if this is still pending, so may I approach?
THE COURT: Okay. That’‘s been filed?
MS. PAIM: Oh, yeah.
THE COURT: OQkay.
MS. PAIM: 1 served you.
THE COURT: Always that's right, the big box,

{Proceeding congluded at 1:46 a.m. ]

x* ko ® &

tranacribed the audio/videc proceedings in the above-entitled caase
to the best of my ability.

b '_-...
ourtt Recaorder/Transoriber

115
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BELLON & MANINGO, LTD. | FIFED

LANCE A. MANINGO, ESQ.

Nevada Bar No.: 006405 '
AMANDA 5. GREGORY gerZs WM i
Nevada Bar Ne.: 11107 *
732 8. Sixth Street, Suite 102 B

Las Vegas, Nevada 8910) CLERK OF THE COURY

Telephone: {702) 452-6299
Facsimile: (702) 452-6298
Email: lam@belionandmaningo.com

Atterney for Defendant o
BRIAN O’KEEFE oozt
Moles b Chaily
DISTRICT COURT ‘""Mﬂmﬂ
CLARK COUNTY, NEVADA mﬂ
THE STATE OF NEVADA, }
)
Plaintff, ]
) C250630
Vs ) Case No.:
) Dept. No.: 1II
BRIAN O'KEEFE, }
)
Defendant. )
)

MOTION TO PLACE ON CALENDAR
Upon the application of Defendant, BRIAN O’KEEFE, by and through his atiormey,
LANCE A. MANINGO, ESQ., of BELLON & MANINGO, LTD., it is hereby requested that
the above-entitied matter be placed on calendar to clarify reimbursement of the DNA analysis
end admirisiration fees.
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Las Virsas, Nevapa 8910
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This Motion is made and based upon the Points and Authorities herein and the papers
and pleadings previously on file in this matter.
DATED this 24™ day of October, 2011,

BELLON & MANINGO, LTD.

IW
LANCE A. MANINGO, ESQ.
Nevada Bar No.: 006405
AMANDA 8. GREGORY, ESQ.
Nevada Bar No.: 11107
Attorney for Defendant
BRIAN O’KEEFE

NOTICE QF MOTION

Th:  STATE OF NEVADA, Plaintiff: and

TO: DISTRICT ATTORNEY, its attorneys:
PLEASE TAKE NOTICE that the undersigned will bring the foregoing Motion to Place

on Calendar on for hearing in of the above-entitled Court, on the day of \\U‘l el fl—

at the hour of i: g,’;_‘ J}Cm, o a3 s00n thereafier as counsel may be heard.

DATED this 24™ day of October, 2011,

BELLON & MANINGOC, LTD,

——

LANCE A. MANINGO, ESQ.
Nevada Bar No.: (06405
AMANDA 5. GREGORY, ESQ.
Nevada Bar No.: 11107
Attorney for Defendant

BRIAN O"KEEFE
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MEMORANDUM OF POINTS AND AUTHORITIES

L

INT UCTION AND PROCEDU HISTO

Mr. O’Keefe is requesting reimbursement of his DNA analysis fee of one hundred and
fifty doliars ($150.00) and &n administration fee of twenty-five dollars ($25.00). On May 5,
2009, Mr. O’Keefe was convicted of 2™ degree murder and the above fees were waived
because they hed previously been paid. Please see Exhibit A" On Juiy 13, 2014, Mr.
O'Keefe's prior ¢ounsel requested that the $175.08 in fees be returned to Mr. O'Keefe. Please
see Exhibit “B.” On July 13, 2011 the Department of Corrections respended to Ms. Palm's
request. Please see Exhibit “C." In said correspondence, Ms. Palm was advised that the
$175.00 fee was sent to the Clark County Clerk's office in check number ADO00522080 and
that the clerk’s office would be responsible for refunding said fees. Hawever, as of this date,
the fees have not yet been returned 1o Mr, O'Keefe. Accordingly, undersigned counsel is filing
the instant metion.
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CONCLUSION

Therefore, Mr. O'Keefe respectfuily requests this matter be placed on calendar for

clarification of reimburserment.

DATED this 24" day of October, 2011,

BELLON & MANINGO, LTD.

—

LANCE A. MANINGO, ESG.
Nevada Bar No.: 008405
AMANDA S GREGORY
Nevada Bar No.: 11107

732 S, Sixth Sweet, Sutte 102
Las Vegas, Nevada 89101
Attorney for Defendant
BRIAN KEEFE
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9 AFFIBAVIT OF NICQLE REYES
STATE OF NEVADA )
3 Jss:
4 COUNTY CLARK )
5
p 1. On Octaber 6, 2011 the affiant spoke with the Clark County Clerk's office.
7 2. Affiant was informed an Order from the court was never submitied to the Clerk’s office
8 requesting a refund of Mr, O'Keefe's fees,
9 FURTHER YQUR AFFIANT SAYETH NAUGHT.
10
g H (AR
=g 2 12 NICOLE REYES
SELE 13
I
5E SUBSCRIBED and SWORN 1o before me
Si3s 15| this24* day of October, 2011,
g
253# 16 .
g E
= Y71l NOTARY PUBLIC
15
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RECEIFT OF COPY
RECEIPT OF COPY of the foregoing MOTION TO PLACE ON CALENDAR is

herein acknowledged on Lhis day of October, 201 1:

Deputy District Attormey
Reptonal Justice Center
200 Lewis Avenue
Las Vegas, Nevada 89101
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LAS VECAS, MEVADRA, TUESDAY, MAY 5, 2009, 502 AM

THE MARSHAL: OfKeele

THECOURT; €08, Smtn of Wovads wersry Brisn
o0 March 20, 2009 scornliagty, he's herehy fudged gudty of
st degree mumnder with wee of 8 deadlly weapon, Any anpanen
by (be Stme?

MR, SMITH: fodss. vtz basicedly het w
exspovialty sogue e consomueivg torm beomse the pntenos of
10 1p ife i3 preseyibed by st T wiimadd juss sutersit
respecifily, your Hooor, thal, you know, the defimdans's lomg
hizmey of domestic viclence againg i victim, coupled with
the expemive length ol time ofhis overall criminal hissory
Fperming soveral sty dicutes yoor Honot imposing e
iy ermsecunive ieom of B to 20 vears In prison,

Thi ckrously was B herridic event ¥ wrorubd mote
thit the defendun appotmthy his sull fdbed w socem full
culpabiliny for this crime, despite the jury ielling bim tha
e it colpabie. | wossld oot Dt i ther PEE he still
mabirtains (e this wit on eccident. The Stant suburine
respecifully tha the svidenok Ul qume out thohiog the course
of the jury mial simply belics that

IE there's & persan who doesa't deserve (o be put
wway Ior 1 fong s alowed by bew, s centainky not b,

Pape 2
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OKeefe, [ would note that his continued history of domeszic
viotenoe cenainly stppons te oonchision T be s &
recidivist and that in order W prokect the commumity and
specifically 1o protect wiomen, your Honor should keep him away
froam sociey for as long as posaiiie.

THE COATRT; Mr. Smith, wea - | know the previous
thomrieciye violones mrmived the 2ume victin.,  These wit — tbere
was twn of theve i the prst. 'Wes there 8 differenot victim or
i il the spae one n thiz awn?

MR SMITH: The: saene victhin, There s a couple thar
ovnhved oher victima, bt [T sy memoey serves me correoty,
there were no boas than sb prior doecomented domestic violemeoe
inchdetces witere tha defendant had attacked Mry, Winnersh,

THE COURT: {dcxy. Al righe, thank: you. Definse.

MS, PALKWE: Thank you, your Honor

THE COURT: M= Pabm, dr_ Plt.

M5 PALM;: [ woubd e to mmler ot comreetions 1o
whot My Srmith just s3id in e P51 aod 1 would ek the Court
tor murk: (he originel PSI with the comrections because thats
the comy thar's gomg 1o follow Mr. OKecfe moumd,

First of all, the eptions are not only 10 e Tife,

You have a chotoe of 10 (o 15 on 0 second degree monder, So
we're afidng shout too possibla sentences here. The P5] also
sigtes thiat the term for the eshancemmend For use of & desdly
wesnot i one year to fife Tha's incormect, You havs w
Page 3
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range hetweon 1 e 70 years, Next, Mr, O Keefe disputes on
Pagr 2 thir the name Brian Keery MeGill (phansta) was ever
used, | dow't know where P& got tha infoemation Irom.
don't belienve thid it's vilidated xmewhens that [Mie wen.

Thea on page T of the F51 1be second parmgraph starcy
thoat, Mr. 0K zefk wax found standing in &n open doorwey with 1
kmife in his hand, Your Honor hotrd the evidenes in this cate.
There's no cvidieros dal he wis ever holding & Imife and thal
e ws soem by anyone, 0 Mdask the Court to males that
CUITORO.
Apd then e oy &% page § goes and the vichim
information statemien, the FSI 5 requived 1o adhere w e
Shria tEYS &5 & proper viclim impedt sntement. Puagraph 2 of
the victim faformetsoms e ks whour alleged other bad
s That's enticely improper in g P5{. Mr. O'Keele did not
bave #ny potkee of tht, and we have mo way 0 coumier that
That victim is ot hers for o3 t aodecxamine, w0 | woold sk
the Court w sttke the paragraph two of the victim information
shmmment, And theat's mecusnt W MRS 176,145, which il
abour the condenis of 5 51, and that thty we o address the
i, Lhe person responsibie, the impact of the crame and the
ot ot restimution, not other bad aciy. “Would that Court
make thal correction?

THE COLRT: Ye=

MS. PALM: Thumk yoo. And us far as the

Page d
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meeommendation i this case goes, again. the rrcommendation is
for a 10 to lile on the pecond degree and then 12 months in
life on [he enhancement, that would be improper. 'We'ne going
1o be 2sking for in socordancs with the 12 month Ainmn oy, tha
ithe a 1240 7 on the enhancemens And just went it make Dk
| 5o’y b any mber Faenml s W GomeeL

T wipnild ncde that an thie first arrest mentioned on
Fage 4, Mr, O'¥eefe was  juvenile o thes time, Ha was 16
yean old

THE COURT: And that's on the ZE797

K45 PAEM: Thet is correct - And oo Pegr %, he alm
disprass that he wi ever violated for probetion. He did ge
picked o for probeation viclaion: [t was n mix up. He was
honorbly discharged From both of his probations in the Mevada
cases, and be was never charged o vicksted in cither casn. 5o
it's not fi o iry that thoge were vicletions,

He did hawe — et oms = fur wat = beomste af thit
casz, et woull be 8 proper entry, bt amything prioe to this
cusz wiild not be. Sa thad wonld be the 7105 probaion
violatjon, the 1808 pbwtion viokstios. And those we all the
cormenions | heve. And dwep Mr. Pike woubd like o addresy
the Coort trisfly,

THE QOURT: All night, Mr. Fike.

ME_ PIKE: Thank you, your Hooor, As the Court heard
in reference {0 this, this was u long sod diffeculs
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ROUGH DRAFT Hﬁhﬁﬁ&ﬂﬂ

03176




@ wd U e L B

B e e e g
[~ T Ry

17
18
19
20
21
2
3
|
23

‘@

relationship both for Mrs, Winnacsh and foe Brisn O eele.
Brian having cotered imto the mliery ot the age ol 17
distinguished himsell"as being a bronze star reelpiont while in
bettlo aod thereafier began & long and conlinuing ¢ffeers of
aicodal,

When he xnd Mry Witmarsh first got together it way
omt Of those thingy where they would separsse, tey would p=t
back togerher, and even when they woukd charge him with
felonies, the urgtary or those other offenses, it was hear
tbvat would go visit him in Jail. Itwey her tal would wait
Fior T, 2] it weas ber that would gick hin up when he come
back from amy Teve that he was enroeramed.

And 50 w0 thar kepyened this last dme. They hed
thought they = Mr. {fiCzefe thought they had tormimztd i@, wod
Thest it = 85 the evidence was presevicd af the time of the
il 1t wes Brs, Witmarsh that recontacted bom, retnitianed
it = the refationship, doid Yo sow te long, attermpts that br.
'K fe had Bad in controlling his sleabol and the paople tha
came in and sid that he: was & very different perzon whem hie
was drinking. Anvd the sttempts ibat they both s » couple hod
in going thmugh this aleoho! tratment progem ke mn attandes
and &% an individun! th care in fram the testimony of e
counsebor that rested b, (FKeefe particulurty, bul sl dealt
with izt itself with M. Witmanih,

And then aizo, with bot omntal condiian, ber

Page 6
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anempes o sickde and e bong memal hiseory da she had,
unfirnmanely, in T — in e {indiscermibie) feshiom, this

wa & agedy that when they were Rygethir otcurred and wien
they were dewnking. comld afngst v b evnided  And s Based
upon that — wpon Bl e chrcumstances than igvolved this end
for — o truly reflect e fact dhat this was, i afne ol

all, wes & crime of pazsion,

Ardl I'm certain that the Court ian't going o 1ake
(ndisetmmibba} with the fect thar Mr. O'Kecf amtinuey o
démiy R cubiabiliy. He testifed, and he gave bis testimony
&5 10 whst hagrpened, sl wiftrtunatety, the jury did tot
believe thel, bet tha Court is nol poing 1o hold el against
i snd pot punizh him o ookisttiming his geod fth ad
weszilled py belEel

We'd request in accordance with thal tet the Coun
sentence him i 10 k25 eom of yean slong with the
ealpneemem of 1 %01, And thee's reflacted in de Sdication
from the | y=ar mimimum that wis reeommended in the change
in fornrateen o the hrst page by the Department of Prrole of
Probation

THE COURT: M. Pk, just s the Coun is clear, e
F5E xhaws nvn poior domestic viol=nce, ooe for Wovernber L4th,
03 apd April 3, UM, just o we're clear here, Do both of
thoge invoive the vidim @ this pariicutar cese?

MR, FIKE: They do, youg Hemoe

Page ]
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THE COURT: Okay, All iphe. Awything els=?

MA. FIXE: Except for — excepd for e bad —ap
xcee i exrept for the Juvenile offense wod the bad check:
which was jit — the sccount dis] aot heve cevugh Rinds end
thatt was paid off Fvaything b bis sdult 1ife ineolves Mrs.
Witmenk

THE COURT: All right.  Amvthing else, My, Pike?

ME_ PIKE: Andihe child mpport, yeab The dofd
SupAt

THE COURT: Anything else?

MR PIKE: No,

THE COURT: Allnight, Mr OKeefe, do you hive
amythimg to say befor | ompsnse youz sentence?

THE DEFENDANT: You made & ket desisions, yoor Honmor,
that 1 st respest b do not sgree with, 1 feel darply
profound it 1 ahold be able to freely speal now:. 1'ex por e
the trinl. 150 only hope gn appeal more evidence wild be
Loplord at the fill caee The jury hewrd part of the Moy,
your Henor,

B where will be snother dey for (hiz i be hexmd
and my Gndiscernible) will begin many nights [ loved thin
wornmn mons than snything, and 1 did not do whint the jury caoe
back with beozuse ihay did not heer al! cvideocs. | iake fudl
responaibility hesaose [ sbouldet of downk, zod 'm e
Eeobeiic, mnd § fooked for any excme 1o drnk, and whea | god

Page 8
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thad pob, end 1 tobd ber don’t worry sbout eythimg efse. It
ey wnmg, for Bdnbdiny bake i our o cebebrine. The vter jab,
don't worry abowdt anything. She wes sick. I'm sick

I can ohan aay that ibe oificers that spprehended me
should brve taken my blood woobol v, They destroyed it
for life. For life. T couldn't respond. § s ewnaghi olF
gusrd. This i wnbelevable. [ st and [ do mspest v
decisunet. T know il wes very berd B pou, and | jusc think |
should gop there, bax 1 want o exiremety say o e family
plesse bl e, [ didn = [ showld have never et ber
drinde. | hd ne butinesss drinking. | just cowplesd 4
program. She went with me every night, three niphes  week For
Tun momths.

And like & good alcohokic, yoa jua want to go ot
there andt drink, And [ — | feel 5o sorry Jor ke deughter and
fior hor sisier, Aty (phanetic). We both had g Int of
protieme, end Ljuet - [ just - | talk oy ber al] dey Tmg in
the mom. My cellies think ¥'m crazy, T don’t care.

Tean aaly Peieve in the Losd el agk him By take
wwary the pain from the family and myself end my family, | jus
hops that 1'1F fuss hove mnmther (indiscernible), ©just =7
Jusl thark yeu for your Uime, your Hoper, | koow i was very
hard for you. What | 8 job vou muast do, 1 just — | den’t —

I'm somy, Thars enough, | con'i eventhink Forgive e,

THE COURT: All right, thenk you, 5. Mr. Smith, s

Page 9
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fi g the crreerions thal hyvn been ideniified by Ma. Peim,
g0 you agiee with thoge comecliona?

MR SMITH: |dn, hadge hadge, can § just add oo
Fmal theing, of fust w bref misnce?

THE COURT: Al righl, jus go ahead. Very bnel.

MR SMITH: Tudge, you kngw, this is 3l about
chodees, your Homor, and Mr. ('Keele hod te chaie 0ot o
drink. Mr. 0'Eecfe hid 5 choice not o beat Victorin Wicnarsh
Tar mxbended period of time that cight which was evidenced ty
the exytengive Sy ali gver by body. and finelty, he had &
chaicr: mo by phoge that keffe i her Sidn.

ME PALM: And your Bongr, 1 think we get rebanad
for that.

THE COURT: Al right, go ohead, Cro ahead, Mz, Palm,

WS, FALM: Well the Court wil remember there was b
evidence ax W when sy of those bruiges conored. M,
Wirrnaech had ecteotive liver cirhosis mnd brviced eusily, dnd
thase bruises, T belicas the wstimony wes could have boen o
kg 3 three wemke old sodd cmsed by ¢ven minotal connee such
85 buniping inte libies aod that ype of thiog. 5o L don't
think thai ther's fair sgumeni aod in this case.

And alsc, 85 far ex the choice goes, Mr. O'Kezie hes
& [k emendens righl oot o iveriminoue hirgalf, anod 4
s hike Mr. Smilh wants this Count #0 bold 1l sgairst him
that he has maininined ks innocence. He bas a ight te do ao.

Page 10
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So T would ohjsct to thet

THE COURT. AlL right, jost for fiwe record, the
camection end Aty copy of the P51 will be pant of the Court's
file. ened Page 1 ! did correer the weapons enhaocement
stpiement. | heve a ling threnagh the alies of Brian Kerry
McGill -On Page 4 P've identified that the charge from
Fobruwary $th, 197%, tampering with 8 vehick, trezpass, injure
property, Wenified as & juvenile offense, Page 7 1 have
Liewend gurt e allegaticon in Ihat Mr. O'Keefe was in the doorway
with 2 knife in his hand Aund [ have stricken from pags 8,
paragreph 2, under section 9. So the Court have not
considering those items.

Sir, to x cartuio extent I Sounds jike wou're stith
Meming the victim @n this case. Whether she was intoxicated,
she: didn'l plunge the knife into your and have I prior
offervess involving har. In sccordance with the lvw of e
Stare of Mevads this Court dpas now senmense yuu in
coniinemern with the Mevada Depertmen! ol Cormections for s
maximuen e of 25 years, mindewam wem of 10 yaars.

Om the weapons enhassement, maximm ke of 240
mornths, minimum t2rm of %6 months 8s & conecutive for the
weapesy enfmncement. Defendam bi neceived credit for tme
served th i sonogue oF 181 deys. He's also erdered 10 poy a
£2% administraiive assesvment fee, $190 DA fee, Well,
gctually, | see thal [INA wan iaken hack in June 3nd. 2005, 50

Pape 11
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that will te waived He's already complied with thar, Thapk
o,

M5 PALM: Thenk you

ME. SMITH: Thanks, Judge.

WP PIKE: Thank you. your Haonor,

Page £2
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PALM LAW FIRM, 1L.9D.
Tuly 13, 2010
Nevada Department of Corrections
[tmate Services
5500 Snyder Avenue
Bidg 17
Carson City, NV 89701
- Bri 4 e nmate 44 Clark Co. Thstn urt C 630
Drzar Sir o Madam:

i currently represent Brian K. (¥ Keefe, who was serving a sentence within the
Nevada Department of Corrections in Case C250630, before his conviction was reversed
by the Nevada Supreme Court on April 7, 2010. I have enclosed a copy of the Supreme
Court’s Order of Reversai end Remand. At this time, Mr. O'Keefe has no valid
conviction in Case No. C250630 and is in the custody of Clark County Detention Center
while awaiting & retrial,

Mr. O'Keefe has advised me that subsequent o his earlier conviction and prior to
the reversal of it, & $150.00 DNA Analysis Fee was taken from his inmate account by
NDQC, as ordered in his Judgment of Conviction (JOC). Further, he made saveral
attempis on his own to obtain a reversal of the withdrawel or a refund of the $250.00, on
the ground that, as indicated in the enclosed semtencing transcript, the sentencing judge
actually waived this fee. Unfortnately, the JOC was never comected to reflect this
waiver. Now that Mr. O0'Keefe's conviction has been reversed, there is no looger a valid
JOC w correct or rely upon as a basis to hold the fees taken, Mr. O Kecfe desires 1o have
the $150.00 refunded to him at the earliest possible time. 1 would appreciate it if you
would please respand to this letier and advise me as to your procedure for issuance of a
refund to Mr. O’Keefe.

Thank you for your atiantion to this matter.

Sincerely 5
PALM-LAW EXRM, LTE
: i ’ 5

Patricia Palm, Esq.

f

1212 Cagdne Comrer Blvyd, Lo Vegas, Sovads 85104
Office: (2021 3868118 Fax: (7021 8884114 Ruall: pairicin. palmiawGgmali.com
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ST GIREOME = Bérgctor
WEYERRR
TATHERINE TR TES MAATO
ATTCREEY GEKENAS.
ROSA MILLER
EPCRETARY G STATE

BOARD OF CONMIGRFONERS f . STATE OF REVADA [ . ROWARD EHOLNIX

SAPORT BEAYICES

EHELATE BAEDUHG e CE R

BEPARTHMENT OF CORRECTIONS
1 Bortokie Woish Mo More b et
PO, Bem T
Carson Cily, My E3T0T

{FIo 8820
Fae (775 BEF1351

Patricia Palm, Esq.
Patm Law Firm, LTD

1212 Casino Blvd. :
Lag Vegas, NV 89104 :

RE: Your letter dated 7/13/2C10
Bear Ms. Palm:

You seek advise 23 to how your dieat Brisn K. O"Keefe #30244 can recover a $150.00 DINA analy«ls
fee deducted from bis account, Our records indicate that the fee was deducted from s account oa
12772010 a5 well as 2 $25.00 administrative assessment fee for a tota! deduction of $175.00. The total
emounrt of $175.00 was sent to the Clark County Clerk included in check #AD000522089 in the
amount of §5,857.52. You will have to contact the Clark County Clerk regarding a refimd of the
amct.

1 beve inchuded & voucher detail a3 well as a vendor detail for your convience. B you need fisther
mformation please contact me st 775-887-33356.

Yours truly,
Abbert G. Peralta
Chief of Inmate Banking Services
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BELLON & MANINGO, LTD. - ]
LANCE A. MANINGO, ESQ. FILF I
Nevada Bar No.: 006405

AMANDA S8, GREGORY | '
Nevada Bar No.: 11107 nor 10 323 PNl
732 8. Sixth Street, Suite 102

Las Vegas, Nevada 85101 . Bisl
Telephone: {702} 452-6799 CLERE Of TLC COURT
Facsimile: (702) 452-6298

Email: lam@b<llonandmaningo.com ’m -
Attorney for Defendant

BRIAN O’KEEFE mmn

DISTRICT COURT ﬁmlmlllmmmﬁ!
CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintiff,

Case No.: C250630
Dept. No: 17

¥E.

BRIAN O'KEEFE,

P L T G St gm” o Tmpt® Tt Tt

OR ¥ FEE
IT IS HEREBY ORDERED that the DNA analysis fee and administration fees in the

amount of $175.00 paid by Defendant BRIAN O'KEEFE be returned to Mr. O'Keefe. Mr,

Respectfully submited by: ?gi / ‘fg MICHAEL P_ViLLANI

\ My ftr Rireddosinn

LANCE A. MANINGO, ESQ.
tNevada Bar No.: 006405
Attorney for Defendant
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LANCE A. MANINGO, ESQ. - ;
Nevada Bar No.: 006405 EIEED
AMANDA $. GREGORY, ESQ.

Nevada Bar No.: 11187
BELLON & MANINGO, LTD.
732 §. Sixth Street, Suite 102
Las Vegas, Nevada 89101
Phone: {702} 452-6299 :

Fax: (702} 452-6298 CLERK OF THE COURT
E-mail: lam{@belionandmaningo.com

Attorney for Defendant

BRIAN O'KEEFE

Now28 W zo b

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA, )
)
PlaintifT, )
)
V5. j] Case No,: C250630
3 Dept. No.: 17
BRLAN O'KEEFE, 3
)
Defendant. )
)

MOTION TO PLACE ONC NIA
Upcn the appiication of LANCE A. MANINGO, attorney for the above-named
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BELLON & MANINGO, LTD.
TH2 Snirr oy Staeer, Sure 102
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Defendant BRIAN O’KEEFE, it is hereby requested that the above-entitled matter be placed on
calendar for the purpose of addressing Mr. ' Keefe's Motion to Withdraw Counse! and Faretta
Canvass. See Exhibit “1"

DATED this 23" day of November, 2011.

BELLON & MANINGO, LTD.

By: 1

LANCE A. MANINGO, ESQ.
Nevada Bar No.: 066405
AMANDA 5. GREGORY, ESQ.
Nevada Bar No.; 11107
BELLON & MANINGO, LTD.
Attorney for Defendant

BRIAN O'KEEFE

NOTICE OF MOTION

TO; STATE OF NEVADA, Plaintiff

YOU WILL PLEASE TAKE NOTICE that the undetsipned will bring on the above and
foregoing MOTION TQ PLACE ON CALENDAR on the _i Mevermer, 2011 at ﬁ
am./p.m., in the above-entitled Court, or as sean thersafter as counsel may be heard.

DATED this 23" day of November, 201 1.

BELLON & MANINGO, LTD.

By:

LANCE A. MANING®, ESO.
Nevada Bar No.: 008405
AMANDA 8. GREGORY, ESQ.
Nevada Bar No.: 11107
BELLON & MANINGO, LTD.
732 8. Sixth Street, Suite 102
Las Vegas, Nevada 8910t
Altomey for Deferdant

BRIAN O'KEEFE

nN3185




L5 VEaas, Nevat 89101

TO24G7-8208 » T0L-152-6208 Fax

BELLON & MANINGO, LTD.
732 Sovrt Smern SREET. Syrme 102

W o =I B O W O B

10
11
12
13
14
15
16
17
18
19

21

& & & BB

27
28

RECEIFPT OF COPY

RECEIPT OF COPY of the foregoing MOTION TO PLACE ON CALENDAR is

hereby acknowledged this __ day of November, 2011,

By:
Deputy District Attomey
Regional Justice Center

200 Lewis Avenue
Las Vegas, Nevada 89101
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1) DISTRICT COURT
g CLARK COUNTY, NEVADA
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'ORAL ARGUMENT REQUESTED, Yes o No . °

COMES NOW, Defeatant, _ 12014, ()*Kec¥e | procesding in proper person]
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This Motion is made and based on all papers and pleadings on flle with the Clerk of the Court
Mmmwwmﬁmmrmmmmmm
Affidavit of Defendant.

DATED: ﬁﬁﬁdarﬂf_ﬂ/&ﬁ.
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2 NRS 7.055 states in pertinent part:
| - i s el bl 0
4 of tangible personal property  belong to or were prepared foc that client. '
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’ mmm property, the attorney is cogts and
3 Counscl in the above-entitied case was court-appointed due 1o Defimdant’s indigence, Defendgnt
9 | doez not owe counsst xny fees.
10] WHEREFORE, Defondant prays this Honorsble Court, Grant his Motion to Withdraw Counsel
11 | and that counse! defiver to Defendant all papers, documents, ploadings, discovery and sy other
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13 || assistance that is needed to inmire that justice is served.
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v. Case No, £2506:30

11 %M < is MHI.__&V_L

12 # 4 Defendant Docket

13 . i

14 ORDER

15 Upon reading the motion of defendant, BDzn O:'b)t_:l?FE , requesting
16 § withdrawal of counsel, ). {zace “ Esqg.,

17 and Good Cause Appesring, B -E"m

(=
-

IT IS HEREBY ORDERED that defendant’s Motion for Withdrawal of Counsal i
CGRANTED.

IT IS HERFRY FURTHER ORDERED that Counsel deliver tn defendant at his address, all
documents, papers, pleadings, discovery and any other tangible property in the above-entitled case.
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BELLON & MANINGO, 1TD.

A LAW FIBM
PETER J. BELLOW, E5¢. T Syree Soovm Srwper, Svrre 108 JENNIFER W. AMELBURT], 555,
LANCE A MANINGO, 230, SN Tew MU AMANDA 8. GREGORY, £5q.
T2-452-8390 » T02 452 G288 Fax YVETTE J. ROBERSON, z8q+
Rily 28, 2011 Rl
Clark County Detention Center
At Inmate: Brian ()'Kasfe
Inmate ID #: 1447732
336 8. Casino Center Blvd.
Las Vegas, Nevads 89101
E MAIL
HAD &
Re:  State of Nevada v, Brian O'Keefe . loNmer viar
Case No.: C250630 : Whisy LARRE Matiiie

Deaz Brian: E’Tﬁ ﬁ;yj

1 just received your ietter, dated July 24, 2011. You'll recall we met on July 22, 2011 and
discussed everything. I’$ try 10 address sach of YOUf COMMments: _—

1. Your §175.00: [ told you on Friday we are looking into it.

2. You're tired of not pettipg vour discovery: | told you on Friday that I would get you what you
requested. It is attached here.
3. You're tired of lies and delavs; I haven't lied and haven't.delayed.

Pﬂd—-—g ilj writ/motion: Isaid on Friday | would review ev ing and file the appropriate
writ/mption withi i w ef, 2 days later you have already sentmea

frustrated Setter. Instead of working on our legal issues. I'm reading your letter and writing you this
response- which you demanded. I'm not causing any delay. Maybe YOu are.

5. You could prepare the writ/motion in one sfternoon: Understand that ¥ou have lived this case for
over 1000 days. Thaven't. I have had this file for a few weeks, I'm reading everything and leaming
the dynamic of the case, [ nesd to review prior transcripts, filings and applicable case law. You are
unrealistic in thinking that [ could draft the writsfmotions you want on the timeline you think
reasonable,

:R f.....-E You are not an attorney: [n your letter, you admit that you are not an attomey. [ agree. So, pleass
let me do my job. I did tell vou that ] know what you want.” That doesn’t mean [ don't have to do
my own ind:penma%&m%ams. m not your lawyer-puppet. I will not just blindly
do what your try to tell me to do. 1 will listen to you, discuss issues with you and consider everything
you have 0 say. [ hope that we can work together. It would benefit us both.

7. Withdrawal as your lawver: [ have no plan to withdraw, Again, | hope we can just work together,

8. You are drafiing motion/writ: You stated that you would be putting together a surnrmary or buliet-
point drafl of the writymotion you want filed, Call me when you are ready for me 1o come review it

and discuss with you, Please do this- would help me to see your thought process on paper.
9. 1 Zhaven’t said zerg™: I've been reviewing everything in your file. And I've been listening to
what you have 1o say. It's a process to leam a case that has the history that your case has, [told you

#ef~ Fhng call, 27 Leck Siky Vortfrud i ved Her, Saef he o
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12 * sz Defendant, Docket
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Affidavit of Defendant,
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POINTS AND AUTHORITIES
NRS 7.055 states in pertinent part:
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of tangfhle personal property which belong to or were prepared for that chent. =

Cmdhh@wmﬂﬂmmmqpﬁd@mm’shﬂim Defendant
does oot owe counsel any foes.

WHEREPORE, Defenidant prays this Honorable Court, Grant his Motion to Withdraw Counsel
und that counsel dediver to Defimdant ail papers, documents, plesdings, discovery and any other
m&wﬂ%m“mwhhmmmmmm
assistance that is needed to insure that pustice i served.
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BELLON & MANINGO, LTD.
A LAW PTEM
PETER J. BELLON, rag, 732 Soum Soove Sy, Aurma 103 JENNIFER W. AMELRAURL], zag
LANCE A. MANINGO, 554, Lax Veasa, Newas 19103 AMANDA 8, GREGORY, Bog
TOL-AB2-5200 = TI2-4ET A998 Fax YVETTE I ROBERSON, £3q»
July 28, 2011 TOT o,
Clark County Detention Center
Ao Inmate: Boan O’Kesfe
Inmate ID #: 1447712
330 §. Casine Center Blvd.
Las Vegas, Nevada 891G1
I
EGAL MATL HAD A&
Re:  State of Nevada v. Brian O’Keefe . Condty viar
Case No.: 250630 ; WY LANE MaiNGs

Dear Brian: E-".‘i? ?”;E

1 just received your letter, dated duly 24, 2011, You’ll recail we met o July 22, 2011 an
discussed everything, I'll try to address each of YOUr comments: e

1. Your $175.00: Itold you on Friday we are looking into it.
2. You're tired of not getting your discovery: I1old you on Friday that [ would get you what you
requested. It is attached here,

3. You're tired of lies and delays: 1 kaven’t lied and haven’t delayed.

"E) o _-E Filin it‘motion: Isaid on Friday I would review ev ing and file the appropriate

rmotor i s e e Yo e L ing and e e sprop
frustrated letter. Instead of working on our legal issues, I'm reading your letter and writing you this
response- which you demanded. I'm not causing any delay. Maybe youare,
3. Youcoul the writ/motion in afi : Understand that you have lived this case for
over 1000 days. Thaven't. | have had this file for a few weeks, I'm reading everything and leamning
the dynamic of the case, I need t review prior transcripts, filings and applicable case [aw. You are
unrcalistic in thinking that I could draft the writs‘motions you want on the timeline you think
reasonable.

M-—*E You are not ap attomey: In your lener, you admit that you are not an attorney. [ agres. So, piense
let me do my job. 1 did tell vou t 71 know what you want™ That doesn't mean I don't have to da
My ¢wn indt:pend'Em Tevicw of the law and facts, I'm not your lawyer-puppet. | will not just blindly
do what you try o tell me to do. 1 will listen to you, discuss issucs with you and consider everything
you have to say. I hope that we can work together, It would benefit us both.

7. Withdrawal as vour lawver: 1have no plan to withdraw, Again, T hope we can just wark together,

8. ¥ou are dmfling motion/writ: You stated that you would be putiing together a summary or bullet-
point draft of the writ/motion you want fited. Call me when you are ready for me [0 come review it

and discuss with you. Please do this- would help me te see your thought process on paper,
2. 1 "haven't sajd zerg™: I've been reviewing everything in your file. And I've been listening to
what you have to say. It's a process (o learn a case that has the history that your case has. I told you
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STEVEN B. WOLESON FILED
rK L.oun istrict Attome
i barime
. LALL .

Chief Deputy District Att bl
Mevada Bar #005398 i : r%oﬁcou
200 Lewis Avenue

Las Vegas, NV £9155-.2212
{702) 671-2500

Attorney for Plaintiff
DISTRICT COURT /" veCiEoe b
CLARK COUNTY,NEVADA 0

— e

PlaintifT,
CASE NO: 08C250630
DEPT NO: XVII

"N Eu

BRIAN KERRY O'KEEFE,
#1447732

Defendant.

ORDER GRANTING, IN PART, THE STATE'S MOTION TO ADMIT EVIDENCE
OF OTHER BAD ACTS

DATE OF HEARING: February 17, 2012
TIME OF HEARING; B8:45 AM.

THIS MATTER having come on for hearing before the above entitled Court on the
I7th day of February, 2012, the Defendant being present, IN PROPER PERSON, the
Plaintiff being represented by STEVEN B, WOLFSON, District Attorney, through
CHRISTOPHER LALLI, Chief Deputy Distict Anomey, and L1Z MERCER, Deputy
District Attomey, and the Court having heard the arguments of counsel and good cause
appearing therefor,

THE COURT FINDS, that the State established by clear and convincing evidence the
facts and circumstances of the offense occurring on or about April 2, 2004, for which
Defendant received a felony conviction under Eighth Judicial District Court, Clark County,
NeyeriaftiaseNo. C207835.

WMAR 13 72012
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her arm, threw her on the kitchen ground and put a pillow to her
head and attempt to choke and suffocate her. And that -- at that
point with Mrs. Mott, she regsponded over to the apartment and was
able to get her to retrieve her over to her apartment in hopes for
gafety at that point.
BY MS5. MERCER:

Q: Okay.

A: And thac's when he went to the other apartment, broke
the window to make entry into there.

Q: Okay. You indicated that Ms. Whitmarsh told you that
the Defendant pushed her down to the ground?

Ac: That'a --

O Did she indicate ko you whether or not while she was on

the ground she was atruck by the Defendant?

A Yag .

Q What specifically did she may?

A: He struck with his figt, closed fist and her nead,

Q Ckay. You also had the opportunity to speak with Ms.
Mott?

A: Yes.

O Did you have the opportunity to interact with the
Defendantcy?

A 1 want to say we summona medical. I°‘d have to look at
the reports ‘cause he had some -- g cut, laceration to his arm from

the glass and honestly I don't --

. wos*oo
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Q: You know, let ma--
2 B -- yeah. I don’'t remember,
3 Q: -~ let me rephrase my question.
4 A: Yeah,
5 Q: At some point during your investigation at the scena,

yYou had contact with him, correct?
7 A: That’'s correct.
8 Q: Baged upon your training and experience as an cfficer,
could you tell whether he was intoxicated?

A:

Yes, he wamy intoxicated.
And what was his demeansr?
12 A: Loud outburst, irrational speech manners. As far ase
13 || Just outburst of anger at that time,

14 Q; Do you recall anything specifiec that he was saying?
15 A I don't,

18 Q: Okay. At some point did you place Brian OfKeefe under
arreat?

A Yemg.

Q:

And why was that?
20 A: Due te the nature that -- of the relationmhip between

21 |ithe victim and him as a domestic relatienship, the extent of the

22 ||injuried to Mrs. Whitmarsh and that the battery had occurred within

23 ||the 24 hours why we were there and that time. And we had an
24 || independent witness at that time that further --

26 MS. PALM: Objection, relying con hearsgay.
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MS. MERCER: and, Judge, it’s not -- at this point, it’s not
offered for the truth of the matter asserted. I'm just trying to
get him to explain why he placed the bDefendant under arrest.

THE COURT: I'm going to overrule the chjection. Receive for
that purpose only. Go ahead, sir.

THE WITNESS: And due to the -- the independent witneas
further identifying him as the subject that committed a battery on
Mrs, Whitmarah, we arrested him for deomestic violsnce at that time.
BY MS. MERCER:

o Ckay. BAnd, Officer, you may have already said this and
I misaed it, but when you were speaking with Ms. Whitmarsh that
night, did she indicate to you how the window -- Ma. Mott's

apartment was broken?

A: Yes.

Q: How wasa it broken?

A Mr. O’Keefe broke it. Opened the window to make entry
;ntu there,

MS. MERCER: Court’'s indulgence., Judge, I'll pass the
witness at thia point. -
THE COURT: Ckay. Cross examination?
MS. PALM: Thank youa.
CROSE EXAMINATION
BY M5. PALM:
Q: Officer, do you remember whether Mg. Whitmarsh was

drinking at the time that you responded -- whether she had been

Hin31n
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drinking?
A I don‘t recall.
Q: Ckay. Do you recall what time she reported the

incident had occurred?

A I’d -- I had assumed at that point ‘cause we heard the
ingident cccurring it was happening at the present time I was
there. It was happening while we were thers,

Q: Ckay. What was happening when you were there though
was trying to break into an apartment not a battery; is that
correct?

A: No, Through our investigation we learned that the
battery was ocecurring while we were on property. BSo it was around
the 4 o'clock or 5 o'¢clock when we were there on the other call.

Q: Okay. I you have 5 -- 5:45 that the incident occurred
would that be about accurate?

A; If that's what’'s listed on the report; yes, ma‘am.

o Would it refresh youx recollecticn to -- as to the time
to lock at a copy of your report?

A Bure,

Q: ‘Cause I'm a little confused. May I approach?

THE COURT: Yes.

THE WITNESS: I c¢an’t really read his renmanship. I think
it'g 5 -« 5:45,

BY MZ. PALM:

Q: So according to the report, it‘d be 5:45 in the morning

55
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that you were there?

A We were there earlier. I mean, we were on an unrelated
call at the time, So, some time within then I'd say between 5§ and
5:45 the incident occurred,

Q: Okay, and if -- you were not the officer that took M=.
Whitmarah’'s written statement were you?

A: No, I waa nokt.

Q: If that statement wasn’'t taken ‘til 7 o'clock, is there
& reagon for that?

A: I wouldn’t know that reason, no. We were -- no; I do
not.

Q: You didn't take Ms. Whitmarsh to the hospital or

anything, did you?

A: Me perscnally, na,
Q: Or Officer Wong that you know of?
A No.

Q: And do you know whether she w?nta the gtatement or
Officer Wong wrote it for her?'

A I do not know that,

MS. PALM: No further questions. Thank you,

THE COURT: Redirect?

M3. MERCER: ¥No, Your Honor.

THE COURT: &ll right. Thank you, Cfficer, for your --

THE WITNESS: Thank you, sir.

THE COURT: -- testimony. You are excused. Next witnass for

ﬂﬂSlnh
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the State.

MS. MERCER: Judge, At thia point the State’s next witness
would be Honey Mott, but she’'s out of State and I believe that
matter was discussed at the previous hearing or prior to it, so --

MR, LALLI: Your Homor, I don‘t mean %o interrupt, but just
to -- to refresh the Court’s recollection. She was a witness who
was out of State and when -- the last time we were in Court, we --
we talked about the need to bring in the cut-cf-gtate witness for
the purpose of this hearing and I think at least it was
preliminarily agreed that we would be able to present to the Court
with an offer of proof. <Certainly, if the motion wers granted at
the trial, the witness would be brought in, but as a matter of
aronomics, I think the Court had indicated it would accept an offer
of proof with respect to that testimony.

THE COURT: Ma. Palm?

M5. PALM: I don't disagrees with that characterization --

THE COURT: All right.

MS. PALM: -- of where we are in these proceedings.

MS. MERCER: Okay.

THE COURT: Okay.

MS. MERCER: 3o, Judge, the State’s offer of proof as to Ms.
Mott‘s testimony would be that on November 14" of 2003 she lived
ﬁaxt door to Victoria Whitmarsh and Brian O‘Keefe and that in the
late evening hours around approximately 10 or 11 at night she heard

them argquing. The arguing continued throughout the night: that at
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some point she became aware that Victoria shut the Defendant out of
the residence and he’d been drinking guite a bit.

At about 5 o’'clock in the worning, she heard a knacking
on Victeria’'s door -- the Defendant, I'm sorry, knocking on
Victoria‘s door. BAnd then heard them screaming at one ancther.

She went next door and knocked on the door and when T gay she, I
mean, Ms. Mott., She went to Victoria's residence, knocked on the
door and oo cne answered. It wase quiet inside.

A few minutes later, she saw -- saw Vicroria get away
and run out the front deor. She pulled ?ictﬁria into her apartment
and shut and locked the front door. Sha -- at that point she was
concerned for Victoria's safety because she knew that the Defendant
cculd be viclent,

Wheri she pulled Victoria intoc her apartment, the

Defendant was still sitting inmide of their apartment on the couch

and acting kind of out of it. Onee Victoria and Ms. Mott got into
Mg. Mott’'s apartment, Mg. Mott tried calling the security for the
complex to get help, but learned they were off duty.

ha she was on the phene, she heard the Defsndant begin
knocking on her door. They refused to let him in. The Defendant
was phouting at them calling them names. He busted cut thke front
window and entered her residence., There was blood on hisg knucklee
from busting out the window.

When he came inside, he went after Victoria and

cornered Victorla on the couch. Ma. Mott ran te the bedroem and
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tried to open the bedrcom windew so that she and Victoria could
escape, but the Defendant got to Victoria first.

As thia was occurring, the police showed up and when
the police showed up, the Defendant was towering over Victoria who
was on the ceuch. %he would alasc testify chat Victoria had a
bruise on her head and on her arm.

THE COQURT: All right. Thank you,

M3, MERCER: And, Judge, I just have one exhibit in regards
to this incident. It‘as the Las Vegas Justice Court records search
information sheet and it's been marked 4s proposed Exhibit Number 4
and it's for Case Number 03M25501X which is the case that aroge
from this incident. It indicates the Defendant Pled guilty to cne
count of battery domestic violence.

M5. PALM: B2And I don't have an objec¢tion to that. I would
like a copy of it though ‘cauge again I don't have a copy of it. I
never received it,

THE COURT: Okay. We’li make sire. What ever copies you:
need, we’'ll make sure at the end of the hearing.

MS. PAIM: Thank you.

THE CLERK: Admitted?

THE COURT: It's admitted.

[State’s Exhibit 4 - admitted]
THE COURT: Next witnees.
MS. MERCER: And, Judge, that would conglude the evidence an

-- in regards to the November 14'®, 2003 incident.




10
14
12
13
14
15
18
17
18
19
20

1

24

25

THE CQURT: Okay.

M8, MERCER: So, the next witness will be oo the Novemhey
26, 2003 incident; and actually before I call the witnesa, Judge -
- Judge, the State would move to admit certified medical records
from UMC in regards to the November 26, 2003 incident. It‘s been
marked as State’s proposed Exhibit Number 7 and pursuant te NRS
33.325 they’'re self authenticating when Accompanied by an affidavit
of the cugtodian of recoerds which it is. .

In addition, it’a the State’s position that the

Statements made by Vietoria Whitmarsh te her treating physicians
would be statements made for the purposea of medical diagnosis and
treatment.

ME. PAIM: And --

MS. MERCER: And the exceptiocn would be the hearsay rule,
51.15. |

M5. PALM: -- and I would object under the Confrontation
Clauge  and the case of Vegqa which is 2010 Nevada Supreme Court
case; that’s 236 Pacific 3™, 632, holding that statements made to
hurses and medical practioners whers there’s a reason to believe
the report would be available for later uge at trial are
testimonial and viclate the Confrontation Clause and in this case
the polive brought Victoria to the hospital and that’'s when thosge
records were made.

THE COURT: What's the case citation?

M3. PALM: Vega; it‘'s 23§ P.3d, 632, and 1it’s 2010 case.

N031
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MS. MERCER: And, Judge, it‘d be the State’s peaiticon that it
doesn’'t viclate the Confrontation Clause because whether itk’s
teatimonial turns on whether a reasonable perscn would expect those
statements to be made or to be used and a prosecuticon of a later
date.

At thig point -- and, Your Hopor, the statements that
#he made to the doctors who are treating her fits squarely within a
well establighed exception of the hearsay rule which is 51.15, 1
don‘t believe that at the time Ms. Whitmarsh was making thege
atatesments to the medical perscnnel, sha belisves that the
statements would be used for the purposes of a prosecution eight
years later,

MS. PAIM: And, Your Honor, the police brought her there to
the hospital, so we think it fits under Vega.

THE COURT: That may or may not be dispositive to this
particular issue. I'll review Vega again and lock at it, so at
this -- I mean, are you going to --

MS. MERCER: Yes. And we would --

THE CODRT: -- any other testimony regarding the medical
records themselves?

M5. MERCER: 1I'm sorry, Judge. I meant to bring this up. 1In
the packet there’'s what's refer to a domestic violence kit. The
State would concede that that's probably -- both documents
regarding the domestic wviolence kit probably should not be admitted

as an exception to the hearsay rule because they don't conptiruta

B
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statements made [or purposea of medical diagnosis.

THE COURT: Okay. I’'ll look at the materials and I'll defer
the ruling at this time,

MS. MERCER: And then, Judge, the State would call officer
Penny.

THE COURT: Penny like the coin?

MS5. MERCER: Yes. FP-E-N-N-Y, Judge.

THE COURT: A1l right. We have to adjourn about five ‘il
N --

MS. MERCER: Okay.

THE COURT: -- ‘'cauae we have a Judge’'s meeting and I'11 ba
back at 1:15.

[C£f road discuassions]
THE MARSHAL: Remain standing, raise your right hand please.
BLAFE FENNY - SWORM

THE CLERFK: FPlease be seated and state and spell your name
for the record.

THE WITNESS: My name is Blake Penny. 1It's B-L-A-K-E. Lasat
name P-E-N-N-Y.

THE COURT: Ga ahead, counsal.

MS. MERCER: And, Judge, I believe that the Officer has a
copy of his reports up next to him. Do you mind if he just turns
chem over and then --

THE COURT: That's fine.

M3. MERCER: -- if he needs to refresh his memory.

62
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THE COURT: Officer, at any time you need to refer to the
report to answer any guestions, please tell us if you're doing eo.
THE WITNESS: Yes, sir.
THE COURT: All right,
THE WITNESS: Thank you.
DIRECT EXAMINATION
BY MS5. MERCER:
8ir, where are you currently ewployed?
With the Las Vegas Metrcopolitan Police Department,
And how long have you been employed with Metro?
Twelve years, nine months.
What is your current assignment?
I'm currently a detective in the Gang Crimes Bureau.

Okay. What was your assigmment back in Rovember of

A: I was patrecl officer in the Southwest Area Command.

Q: Okay. I want to direct your attention t& November 26"
of 2003. Were you weorking on that date?

A Yea, I was.

Q2 And on that date, were you dispatched to conduct a
welfare check?

A: Yes, I was.

o3, Do you recall the leocation where you were asked to
conduct the welfare check?

A I believe it was at a daily/weekly I believe on Graphic
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Q: And can you tell me -- did you actuwally go to that
location?

R; Yea, I did.

Q0 What did you when you arrived on the scene?

A Upen arrival on scene, the original call was a welfare

check and the manager of the motel had called reference to
receiving information of a possible fight in cne of the rooms:
Myself, I went to the room and conduct a knock and'talk to check
the welfare of the residence. Uptn not receiving any answer, the
manager opened the door so we can conduct a welfare check hased on

the information that we had received and I came in contact.

o} Once the manager opened the door, what occurred?
At 1 came in contact with two occupants.

Q: Do you recall those occupant's names?

A If I can refer ta my reports?

D: Could you please.

A Came 1ntu contact with a female by the name of victnria

.Hhitmaruh and a male by the name of Brian O'Keefe.

Q: Ckay, When you came inta conmtact with them, what was
oceurring?
A: Came in contact with them, I immediately noticed that

ghe had fresh and clder injuries upon her person. I tried to
conduct an interview with the female to find cut, you know, what

had happened. The male half was argurentative. Told her not to
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And she said that she fell down a couple of days

ago.

MS. PRLM: Objection, hearsay.
MS. MERCER: And, Judge, any atatements made by the Defendant
would be non heérsay &8 they're admisseions by a party opponent.
THE COURT: Well, he has to identify --
M5. PALM: Well, he's going from the --
MZ,

MERCER: Yes.

MS. PAIM: -- Defendant --

MS,

MERCER: Okay.

M5. PALM: -- to her statements in the same angwer,

THE COURT:

I'm sorry. Say that again, Ms. Palm.

MS. PAIM: He went from Mr. O’'Keefe's statements to Ms.
Whitmarseh's statements in the same anawer. I’d ask them to cut it
up 2o I can object.
M5. MERCER: And, Judge, I'll Break them down.
THE COURT: All right. I'm going to sustain the objecticn on
that basis. - |

BY M5, MERCER:

Q: Okay. When you were speaking to the two oeoupants
were they in the same vicinity?

A:

w

Yes, they were.

They had not been separated?
Net veb.

A3 you were Crying to cobtain information from Victoria

n03113
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Whitmarsh, what was the male half doing?

He waa telling her not to say anything.

Okay. And that person was Brian O'Keefa?

Yasa,

At some point did you separate the two of them?

Yes, I &iad.

BoM O R B

And T'm sorry, I need to back up. When you made

contact with Victoria Whitmarsh, what was her demeanor?;

Ar She was --

Q- And if you're refexring to your --

A == to recollect my -- refresh my memory on the reports,
Q: Okay, And just lock at the report and then Flip ie

back over when you're done refreshing your mEMCITY .
A: 1'd check that she was nervous, apolegetic, crying,

fearful and she stated she was in pain and she had visible

injuries.
Q: Okay. What dif she relay te you had octurred?

A: After they were separated --

M3. PALM: Objection, hearsay. 1

MS. MERCER: Excited utterance, Your Honor.

MS, PALM: And I don’'t have a time frame -- a foundstion for
the eaxcited utterance.

MS. MERCER: Well, Judge --

THE COURT: Well, at least according to the motion here, did

the alleged beating take place a couple days prior to the officer’'s
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arrival?

ME. PAIM: That’'s correct, Your Honor,

MS. MERCER: Well, Judge, I don’'t believe there’s any time
iimit on the excited utterance exception. In fact, there’s a gex
assault case where the excited utterance was made days after the
triggering event. All that ia required is that she still be under
the stress of the triggering event which she makes the statements.

THE COURT: No, I know that, but that's my concern hera is
that it oceurred threes days prior, I mean, I den't know if I heard
enough that she's still under the effects of the event.

MS. MERCER: And I believe the Officer testified that Bhe was
crying and hysterical and frightened.

THE WITNEES: That's correct.

MS. PALM: Well, you can cry and be hysterical because the
police are at your door.

ME, MERCER: BAnd that the Defendant was Bcreaming at her,
den't tell them anythirg happensd.

THE COURT: Ms. Palm, anything?

M3. PALM: Well, we're talking abour several days. I have no
opportunity to cross this. I don't think it fits in the excited
utterance. 1 think it violates his Confrontation Clause rights to
congider anything she zaid because we all have different time
frames when we go through the records tws three days versus a week,

THE COURT: Anything further from the State?

MS. MERCER: On that issue, Judge?
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THE COURT:

Yeg.

MS. MERCER: No.

THE COURT: I'm just concernmed about this.

I mean,

yes

there’a case on sexual assault. 1 mean, it'a a little differant

than this situation.
I'm sorry, Judge.

officer also teatified that the manager had received calls about a

M5. MERCER:

There 18 one more thing. The

poseible disturbance in that room that morning pricr to his

reaponding.

MS. PALM: And that would be hearsay also.

THE COURT: Right. ‘Cause he didn’'t obzerve that; correct?

M3. MERCER: Well, but he -- Metro received the call,

correct?

THE WITHNESS: That's correct.

MS. PALM: Metro received heszrsay calls.

MS. MERCER: But it'll be indicative --

THE

COURT: But this Officer --

_M3. MERCER: -- indicative of the time liné. Judge. That’'s
whét I'ﬁ1trying to establigh.

MS. PAIM: If you admit that, is it eatablished to show that
he’s got probable cause to other room not to show what was

happened,

THE COURT: You know, I'm just concermned about all thege,

I'm going to sustain the cbjection.

MS. PALM:

Thank you,




10
#
12
13
14
15
18
17
18

19

by |

23

&
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A Yes, I diq,
1 Q: -- the story?

A:  Yes. |

Q: And what did he relay to you?

A: He stated nothing happened and he remained
uncooperative,

BY ME8. MERCEE:

Q: Okay. Officer, with regards to the injuries you
observed I believe you testified that some appeared recent and some
appeared --

A: Yes. There were fresh injuries and some that wers in
the healing stage.

Q: And do you recall specifically where those injuries
were? -

A: With the extent of injurles that she had, she had the
injuries upon her -- her facial area. Looking back at photos were
darker and appeared fresher and the injuriesa that were I marked on
her back appeared to be in tha healing stage,

Q: Okay. During the course of your investigation, did you

have the opportunity to speak with Mr, O’'Keefe to obtailn his side

MS, MERCER: Court’s indulgence, Your Honor.
BY MS. MERCER:
Q: While you were on scene, was Ms. Whitmarsh transporied

te the hospital?

nna11+




A: Yes, she was.

Q: Why was that?

A: Due to the extent of her injuries and -- her physical
injuries and her demeanor, I felt that she required medical
attention. I contacted medical to respond and she endsd up being
transported to the hospital and being admitted.

Q: And during your_interactinn with Mr. C‘'Keefe, did you
happen to observe his demeanor?

A; Through my interaction with him, he -- refresh from my
report, he was crying and apoleogetic and he had no physical
injuries upen him.

Q: Did he appear intoxicated based on your training and
experience?

Al Due to the time lapse of the report, I camnct recalil.
However, according to the reporte it stated that he had been
drinking whiskey,

MS. MERCER: And, Judge, at this point, I‘1l pass the
witness.

THE COURT: All right. Cross?

M2. PAIM: Court’s indulgence, No questions, Your Honeor.
Thank you.

THE COURT: All right. Thank you, 0Officer, for your
testimony. You’'re excused. Next witness?

M8. MERCER: Court’s indulgence, Your Honor.

ME. LALLI: Your Honer, at this point I would -- we'd mark as
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State's proposed Exhibit Number 5, a Las Vegas Justice Court record
search information sheet pertaining to an arrest of Erian O Keefe
for this incident on November 26™ of 2003 for battery domestic
viclence, And the disposition of the charge, it was dismissed
pursuant to negotiations. 1It's a certified copy, so I would move
for its admission.

MS. PALM: And I don’'t cbject to that. I would like a COpY
of it though.

THE COURT: I‘m sorry.

MS. PALM: I would like a copy of it though.

THE COURT: Sure.

M5, PALM: If I can get one, thank you.

THE COURT: It‘'d be admitted.

(State's Exhibit 5 - admitted]

MR. LALLI: We do have more evidence to present with reapect
teo this incidene. It just comes later in time, go --

THE COURT: Okay.

MR. LALLI: -- it will be marked.

MS8. MERCER: And then, Judge, at this point the State would
move on to the April 2™, 2004 incident.

THE COURT: Okay,

M5, MERCER: And --

[Colloquy among State’'s counsel]
MJ. MERCER: And, Judge, with regards to this incident the

State does have proposed Exhibit Number 8 which is a Judgment of
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Ceonviction in Case Number C207835 which is the case chat arose from

this. And I beljeve Your Honor’a aeen it previougly., It‘s the
battery constituting domestic vielence third JOC.

THE COURT: Okay.

M5. MERCER: Attached to it is alsc the verdict form and the
information, all are certified.

THE COURT: 1Is this the one that was admitted in trial?

MS. MERCER: Yes, it is.

THE COURT: Okay.

M5. MERCER: And the State’'s first witness would be Sergeant

THE CLERK: It’'s admitted?
THE COURT: Yes.
[State’s Exhibit 8 - admitted)
THE COURT RECORDER: Sergeant who?
MS. MERCER: Sergeant Price, P-R-1-C-E.
THE MARSHARL: Price?
MS. MERCER: Yes.
THE  MARSHAL: Sergeant Price, remain standing please and
raise yuu£ right hand.
ROGER PRICE - SWORM
THE CLERX: Elease be seated.
THE WITNESS: Thank you.
THE CLERX: State and spell your name for the record.

THE WITNESS: My name is Roger Price. R-0O-G-E-R, P-R-T-C-E.
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MS. MERCER: May I proceed, Your Honor?
THE COURT: Yes,.
DIRECT EXAMINATION
BY M5. MERCER:
[+ H Sir, where are you currently employed?

A: With the Las Vegas Metropolitan Police Department at

the Enterprise Area Command.

Qe And what is your current rank?

A: I'm & sergaant.

Q: Were you a sergeant back in April of 20047

A No, I had been an officer back then.

Q: Okay. And which area command would you have been

assigned too?

A: The Downtown Area Command,

Q- When you say officer, you mean patrol officer?

A; Patrol officer; yes, ma‘am.

Q: Do you recall an incident that taok place involving an

individual by the name of Victoria whitmarsh on that date?
A: There were actually two.
Qs Ckay. With regard to the first incldent, what was your

reazon for being dispatched to Victoria Whitmarsh's howme the first

Cime?
A There was a domestic disturbance at the raesidence,
Q: And do you recall where that residence was?
A 1825 East Lewis.
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Q: When you arrived at the regidence, what did you do?
A: We responded to the call. We went into the apartment

and we interviewed both people who were involved.

Q: Do you recall the time of that first call?

A: It was like % o’clock; some where around there.

O 9 p.®, or a.m.?

A: P.M., ma’am. I work swing shift,

Q: And when you respended and made contact with the two

individuals, did you ultimately make an arrest af that peoint?
A Ho, we did not.
Q: The two individuals that you made contact with do you

recall their namez?

A Cne was Brian O‘Keefe and one was Victoria Whitmarsh.

Q: Okay. And do you see Mr., O'Keefe in the courtroom
today?

A: He’s sitting right over thers in the blue top with the

beard.

MS. MERCER: Your Honor, may the record reflect that he's
identified the Defendant,

THE COURT: Yes, it will.
BY MS. MERCER:

Q: Okay. The first time you responded You made contact
with both individuale and you did not make an arrest ia that what
you testified too?

A Thac's correct.

74
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Q:

Why was thag?

A: She alleged a battery. We couldn‘t prove it. There's
a difference between reasonable suspicion and probable caugse. In
order to make an arrest, we neesd to have prcbable cause and because
of the lack of injuries or any cther aupfarting evidence, we were
unable to actually show probable ¢czuse that he committed a crime.

Q: Ckay. 5o, what did you do at that point?

A: Rt that point, we suggested that they both separate for
the night and let cool their heads [indecipherable]. We asked if
they had any where to go. Mr. O'Keefe sald he had some family over
cr family or friends at Charleston and Hensan, but he had nc way to
get there.

Q: Did you ultimately end up offering him a ride to that

location?

A: I offered him a ride and, in fact, I drove him to the.
intersection of Charleston and Hemson and Aropped him off at the

douth side.

Q: And what was your reason for recommending that the  two

part ways for the night?
A: Because there was & history of domeatic violepce
between the two as well as the faet that she had alleged and quite
honestly we belisved that there's probably a battery. Just
couldn't prove it.
2 Ckay. Were you concemmed that it might escalate?

A Yag, ma'am.

nn3123




o: Okay. So did you, in fact, take the Defendant te that
location?

A Yes, ma’am.

Q: And that -- did he indicats that wag a friend's house
that he was going to stay the night with?

A: It was family or friend. T couldn’t tell you which,

Q: Ckay.

A: But he did -- he had -- ke knew scmebody thers who he
can stay with for the night.

Q: Do you recall about what time ¥ou would have dropped
him off at that friend's rlace?

A: The original -- after the original call, it was

probably around 5:30, $:45.

14 Q: And then you indicated that You were called to return

15 || to the East Lewis address later that night?

18 A: At about 11 p.m., ta’am.
I 17 o And what was the reamson for Your dispatch at that
| 18 || point?

18 A The call stated that Mr. O'Keafe had returned and that
| 20 || he had battered Ms. Whitmarsh.

pra | Q: Okay. And I believe that You previcusly testified that

22 ||whien you responded to the first call, you did not observe any

23 ||injuries on Ms. Whitmarsh?

24 A She had no injuries at all. Ho, ma'am.
25 Q: When you responded the gecond time, did you again make
Fi:]
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contact with Ma, Whitmarsh?

A Yes, ma’'am.
Q: When you made contact with ber the second time, did you
observe any injuries to her person?
A: Yes, ma'am. She had some reddening, scme puffiness,
gsome scratching up around her eve and then she alsc had broken

glagses.

Q: Okay. What was her demeancr when you made contact with
her at that point?
A She was upset and crying.

Q: What did she relay to you whar occurred?

12

13

A: She stated that --
MS. PALM: Objection, hearsay.

MS. MERCER:

Excited --

18

17

18
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20
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24

THE COURT: Overruled.

M3. MERCER: Thank you, Judge.

THE WITNESS: She stated that Mr. O'Keefe had returned, She
stated prior to our arrival, she had placed a chair in front of the
door because she was afraid that he would raturn. When he
returned, he pushed and forced the door open which caused a chair
to fly in the middle of the room. There was a chair that Was
toppled in the middle of the rocom which would support that part of
her story that he came in. He grabbed her by the hair and began
pulling her hair and slapped her several timesz in the fact breaking

her glasses causing her reddening.
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BY MS. MERCER:

Q: Okay. When you responded to that gecond time, was Mr.
G'Keefe present at the regidence?

A Mo, ma’am.

(o Ang when you spoke with Mg, Whitmarsh that night and
the Defendant that night, they both informed thak they had been in
a relationship, correct?

e Yes, ma‘am,

Q: Were the injuriea that You cbserved on Ma. Whitmarash
the second time you responded to the location consistent with her
version of events?

A: Yesa, ma’am.

a: While you were on scene, did you become aware that the

Defendant was calling her cellphone?

A: Yes, ma‘am. I did. In fact, T spoke tg him on her
cellphone,

Q: And when you spoke to him, what occurred?

A He said he was in the area at a bar. I can hear music

Playing in the background which would be congistent with his story,
It alac brings some more consistency to her story due to the fact
Lhat he’s -- he's admitting and claiming that he's back in the area
and he didn't stay over in the area of Charleston and Henson.

I asked him to come back so he can relay his side of
the story %o us. He refused, I then offered to go to whers he was

80 that I could speak to him over thers and he wouldn‘t have to

78
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raturn to the apartment and he refused to tell me whera he wasa,

Q: Okay. And, Cfficer, is there a reassn this specific
event -- event stands out in your memoxry?
A Yes, ma‘am. I -- well there's a couple ==

MS. PALM: Objection, relevance.

THE COUORT: Overrule.

M5. PAIM: T haven’'t attacked his memory.

THE COURT: Well, you just want to -- it goes to hig
credibility. Overruled.

HMS., MERCER: Thapk you, Judge.

THE WITNESS: There's a couple of thinge. HNumber cne, I
don’t generally drive people any where, I don’'t take it upen
myself to sit there and give scmebody a ride, I'm not a taxi
service. But an original call I felt that the peed to get them
apart wag encugh that I -- it was worth for me to drive and I
actually I had to get permission from my Bergeant at the time in
order to’leave our area to drive him to where he was going.

Secondly, I remember speaking to her on the second time
and basically explaining that somebody who is going teo drive all'--
take a bug or drive or get all the way back here and can’t relaase
anger after a period of time of cooling off and basically do the
history that there‘s going to be future problems and he could end
up killing her.

MS. MERCER: Okay.

M5. PAIM: I'm going to object and move to strike that

ﬂﬂﬂl?.]
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testimony as completely irrelevant te what we're doing today.

MS3. MERCER: And, Judge, as you indicated previously it goeg
to his cregibility and his ability to recall these events.

THE COURT: I'm only receiving it for that purpese -- limited
purpose, soc 1'm going to overrule the cbjectiom.

MS, MERCER: And, Judge, at this point I'1l pass the witness.

THE COURT: all right.

CROSS EXAMINATION

BY M5, PALM:

Q: Officer Price, you teatified thar when You came back

the second time she had injuries to her facial Area?

A That's correct, ma'am.

Q: Okay._ And Lhat would be the scratching and bruising?
A: Rednega, scratching and bruising. Yes, ma’am.

Q: Dkay. Well, if your report Bays scratching and

bruising and you saw scratching and bruising on her face.

F: Correct, ma’am.

Q: And that would be on April 2°9%

A Yes, ma‘am.

Q: You did not take a report from her though until April
4™, is that correct?

A That's incorrect, ma’am.

Q: Would it help refresh your recullecﬁian to look at a

copy of her statement?

A I actually know the deal with the statement. I‘ve

80
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testified to this prior, ma'am. If you like, I'1l explain it to
you,

e Okay.

A I made a mistake on the date -- I criginally started
with cur event number and basically T transposed two numbera. If
our event numbers run year, month, date and I criginally made a
mistake and I carry the mistake down.

Dnfortunately, sometimes when yocu get a2 mistake in your
head especially with numbers in transpeceing them, it just doesn't
go away and that's all that was. But it was taken on April 2%,
2004. Not -- at one point I believe I wrote April 4™, 2002 and
another peint I wrote April 4%, 2004.

Q: Okay. BSo you actually had her write the statement when

You were there?

A That’'s correct, ma'am.

Q: Okay. Was she intoxicated when you were talking to
her?

A: Yez, ma‘anm.

Q: Did you impound her broken glasses or take photographs

of them or anything?

A N&, ma’am.
Q: Did you take any photographs of her injuries?
A No, ma'am.

M3, PAIM: Court‘s indulgence.

[Defense counsel conferring with the Defendant]

ot
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BY MS. PALM:
Q: What time did you respond, Qfficer?
.A: Which time, ma’am?
Q: i'm sorry. On the second -- when you came back the

gecond time?
A: About 11 p.m., ma‘am.
Q: Qkay. And do you recall what time you took her

Etatement ak?

A No, ma‘am. It'd be some time when I was on that call,

O All right. You've got 11:30, would that be about
right?

A: Sounds about right, ma‘am.

M$. PALM: No more questions. Thank you.

THE CQOURT: Any redirect?

MS. MERCER: No -- no further guestions, Judge,

- THE COURT: All right. Thank you, Cfficer, for your

testimony. You are excused. Next witness?

MR. LALLI: Sandra Rumery,

THE MARSHAL: Sandra who?

MR. LALLI: Rumery.

THE MARSHAL: Okay.

THE COURT: Which incident does this refer too?

MR. LALII: Your Homor, we‘re moving onto 040403-1089.

MS. PALM: Which is actually the next day --

MR, LALIY: Correct.
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ME. PALM: -- from this incident we just did.

THE COURT: april s%.

MS. PALM: Yas,

MR. LALLI: That's correct,

THE MARSHAL: Head on up, maram.

THE WITNESS: All right.

THE MARSHAL: Remain standing, ralse your xight hand please.

SARDRA RUMERY - SWOHM

THE CLERK: Please be seated and atate, aspell your name for
the record.

THE WITNESS: Okay. My name is Sandra Rumery; S-A-N-D-R-A,
R-U-M-E-R-Y.

DIRECT EXAMINATION

BY MR. LALLI:

Q: Haw are you emplayed?

A: I work with Las Vegas Metropolitan Police Department.

Q: What do you do?

A I'm a Downtown patrol officer.

Q: Were you working in patrol for Metro back on April 3%
of 20047

A ¥es, I was.

Qe Directing your attention to that day. Do you have the

occasion to respond to 221 Scuth Bruce, Unit 2497
A Yeg, I did.

Q: Is that located in County jurisdiction with respect to

0
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misdemeancrs or City jurisdiction?

Al That would be City,
Q: Ckay. Why did you respond to that location?
A: I was called there reference a poasible domestic

vioclence and that there was a manager of the apartment complex was

calling in on behalf of a victim that was there.

2 Do you recall responding toc that locaticn?
A: ¥Yez, I did.
Q: Ckay. Explaln for the Court what happened when you

arrived there,

A When I arrived at the apartment complax, in the front
is where the office is located at, and I came in contact with a
Victoria Whitmarsh and the manager. I believe her name was Linda
of the apartment complex, And they were both inside the -- the
front cffice,

Qs What -- what was in reapect to the woman who was

identified as Victoria, do you remember -- can you degcribe- her;

what ghe looked like?

A I want to say she was an Aslan female approximately
about 5'S maybe, a little bit smaller with dark hair.

Q: What was her demeanor?

A: She was -- she was afraid. She was -- the marager wag
al=c afraid ‘cause she had locked the door previously for me before
I got there. 5o they were upsetr ang they were afraid of -- of

scmebody .
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Q: Did you -- don’t -- don't tell us what she said, but

did you talk to Victoria about what had happened?

A Yes, I did.
Q: After you spoke to Victoria, what did you do?
A I then proceeded with another officer to the apartment

that she was living at 249,
0 And what happened thera?
A I came in contact with Brian O'Xeefe which wasa her

boyfriend at the time.

Q2 aAnd what happened when you came inte contact with Mr,
O'Keefe?
A After like I said -- obviously after talking to

Victoria, I placed him under arrest for domestic violence,

Qe What happened at that point?

Aj; e was, you know, he went into custody. He didn’'t
fight with us or anything, but he was -- he was a little stand-
offish towards us, but we did take him into custody and then
transported him to jail.

o H Did ke -- as far as you recall, did he make any
statements to you about what had happened?

" A: I don‘t recall.

Q: Okay. And when you -- when you took him to jail, did
you take him to County or te City?

A The City of lLas Vegas,

MR. TALLI: Okay. Your Honor, that concludes my direct

—— e —— — - —_— e — o —
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examination. I da have a exhibit; it's State's proposed 9. It'a a
certified copy of Municipal Court records pertaining to Case Number
C581783A.

Again, these are certified coples and one of the
documents contained therein is a eriminal complaint alleging
battery which cccurred against Victoria Whitmarsh by the Defendant
striking her about har face with his hands which occourred at
actually 1825 Lewis Street on April 3™ of 2004 to which the
Defendant entered a plea of guilty.

Let me ask you, Officer, are you familiar with this
address of 1825 Lewis?

THE WITHESS: Yes, I am.

BY MR. LANLIT;

Q: Where is that in relation to 221 South Bruce?

A It‘s directly behind it. Eruce address ig the Maverick
Apartmenta and you can kind of cut through that apartment to get to
that next apartment complex. I believe it‘s managed by the same.

Q: Okay.

A: It's just it had a separate address ‘cause it went down
the street. Their address was geparate.

Q: When you went to make contact with the Defendant, was
it at that 1825 Lewis address?

A Twe, forty-nine.

0 Okay.

M5. PALM: Can I just see thoseg Please? Okay.
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MR. LALLI: That completes direct examinacion, Your Honor.
THE COURT: All right. Any cross?
M3. PALM: Yes, Your Honor.
I dopn’'t have an objection to this either. If I could
have a copy I would appreciate it.
THE COURT: It will be admitted and copies will be provided.
(State’s Exhibit ¢ - admitted)

CROSS EXAMINATION

BY MS. PALM:
Q: Morning, Officer.
A Good morning.
o When you came into contact with Victoria Whitmarsh, she

didn’t have any marks on her faca, did she?
Ac: No, qa'am.
Q: And when you're filling out these domestic viclence
reports that's part of your duty to note any marke cn her face?
Fo Yes,
Q: Ckay. And the time you arrived was April 3™, 2004 at

about 19 o‘clock or 11 o'clock?

A: No. I think it was around maybe 10:25 or so. It was -
o Ckay.

A: -+ shortly after 10 orclock.

0: Ckay. In the morning?

A Yea, ma’am.
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MS. PALM: No more questions. Thank you.

THE COURT: Any redirect?

MR. LALLI: Just one thing I forgot to mention.

REDIRECT EXAMINATION
BY MR. LALLI:

Q: You had placed Brian 0O'Keefe under arrest for a
domestic battery or a battery that ctcurred on the day that you
respanded?

A The day of I responded and for a battery that ﬁas
alleged that cccurred the night before that I was working.

o Why did you arrest him for a battery also that occurred
the night before?

A Because another officer responded the night before and
Cock a report for a Lattery domestic viclence with the battery
occurred and it was still within the 24-hour time frame.

Q: Okay. So he was actually arrested on two batterieg the
night before as well as on the day that you arrived?

A ¥Yea. Two charges.

og: And you arrest him -- they arrested him based upan the
information you received from Victoria Whitmarsh?

A That and also from -- posgibly from dispatch
researching the prior event.

a1 Jkay. Very well., Thank Yyou.

THE COURT: All right. Any recrosa?

ME. PAIM: Mo, Your Heonor.

ag I s
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THE COURT: All right. Thank you, Officer, for your
testimony. You are excused.

THE WITNESS: Thank you.

THE COURT: Next witness?

MR. LALLI: Your Homor, the State calls Detective Tim Moniot.

THE MARSHAL: Tim Moniot?

MR. LALLI: Yes. &And I would just tell the Court for the
purposes of this event, we're now moving to the event that occurred
on May 29°" of 2004, So we'll offer evidence with reapect to that
event as well as during the course of the investigation, you're
going to hear information pertaining to that November 26 of 2003
event asg well.

THE COURT: Okay.

THE MARSHAL: Femain standing. Raise Your righf hand please,.

MR. LALLI: OCne other point I would like to make befors we
move into testimony on this event, This is the event that involved
an arres; of the Defendant for sexual assault. You‘rs going to
learn that at the time Petective Moniot was a gexual assault
detective,

And again, I wanted the Court and Ms. Palm to be clear,
we’'re not -- I mean, you may hear bits and pleces about that today
because chviously you're a Court and ¥You can eliminate that out
from the consideration of -- of this matter.

However, we don't intend to go -- that’s not part of

our bad act moticn. We're eliminating that. We are juat
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Proceeding on the battery am well ag statements that the Defendant
made during the course of the invegtigation.

THE COURT: Ma. Palm?

M5. PATM: And, you know, we had discuaged this previcusly
that we’re going to be chjecting to any sexual assault evidence
coming in under double jeopardy and the policy of double Jjecpardy.
Mr. O'Keefe was -- was acquitted of that. So obviously the jury
@id not believe Victoria Whitmarsh’'s testimony as to that.

THE COURT: Okay. I'm not considering any evidence of sexual
aggaulk.

MR. LALLI: Right. He was convicted of just so the -- and
I'll move this into evidence. Now, 1t’'s a certified copy of a
judgment of conviction and as a part of this packet, there is a
verdict and an information. He was convicted by the jury of
battery and of burglary, so for entering a residence for purpose of
committing the battery.

THE COURT: Is that misdemeanor battery?

MR. LALLYT: Yes,

THE COURT: Okay.

MR, LAILI: It was a misdemeanor hattery and a felony
burglary,

THE COURT: Okay. Thank you.

MR. LALLI: So I would move for the admission. This is
marked as State's proposed 10. It'sm -- it is -- they are certified

documents .
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MS. PALM: And I don't cbject to that for Lthis hearing and T
would like a copy of the --

THE COURT: All right.

MS. PALM: -- entire thing though.

THE COURT: It’ll ke admitted,

[State’s Exhibit 10 - admitted)]
MR. LALLI: T think we cah get to your name Qow.
TINOTHY MONIOT - E;DHH

THE CLERK: Please be seated and state, spell your name for
the record.

THE WITNESS: My name is Timcthy Moniot. My last name is
spelled M as in Mary; O; N as in Nancy; I-0-T.

DIRECT EXAMINMATTION

BY MR. LALLI:

Q: How are you currently employed?

A: As a detective with the Las Vegas Metropolitan Police
Department .

Q: What'a your current assignment?

A I work in the Crimes Against Youth and Family Bureau.

I'm currently assigned to the computer forensic lab.

Q: Were you employed as a detective back on May 29%° of
20047 ‘

A Yesz.

Q- Did you respond to a call for service on that day with

respect to a victim identified to you as Vietoria Whitmarsh?

2 nra*ss
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F- I did.
Q: Where -- did you respond to the scene of the crime or

did you respond to some other location?

A: I responded te another location.

0 Where did you go?

A University Medical Center.

Qe Cnce you entered there, did you come into contact with

Victoria Whitmarsh?

A; I did.

O Can you descrike your cbservations of her; what did she
lock like?

A Yes. She was wearing street clothes at the time and

when I first encountered her, she was exiting the triage area of
the emergency room. And when I saw her T made some observations as
to her current state. I‘'ve cbserved that she was crying. She was
holding herself around the mid section arcund her turmy and waist
area,
As I said, she was c¢rying, She was shedding tears.

And. she was walking very gingerly.

Q: Did you -- well, you prepared a repert in conjunction

with thia investigation?

A: Yeg, I did, Several.

Q: Did you prepare a declaration of arrest?

A Yes, I dig.

0 And in the declaration of arrest, do you recall how you

’793}40
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described the crime?
A ¥ea. She was crying. In the report i balieve the
descriptive word I used was vigorously. It was kind of excessive

type of ¢rime. It wasn't just a tear or two coming down her cheek.

She was actually in the procese of crying and -- yes.
Q- Did you observe evidence of injury on her perscn?
A: I did.

Describe what you saw,

I saw that she had some sort of her injury above her
right eye. I would describe it more as -- as an abrasion as
opposed to -- it appeared to me at least to be an abrasicn. Kot a
late open laceration.

On her lip, her upper lip, towards the right aide of
her mouth she did have what appeared to be a laceration there, It
was gwollen. It wasg red and like T said it actually looked .like it

was laid open a little bit and there was evidence that it had been

bleeding,

o Did you notice anything with reapect to her hair?

By Yes, I did.

Q: Describe to the Court what you observed with respect to
her hair.

A Yes. One of the things that stocod out to me was that

she had clumps of hair falling out of her head and actually on her
-- her upper garment that she was wearing had been falling cut of

her head and it was just kind of clinging to her -- to her shirt

23 03141
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attirs,

Q: Now, do you talk to her in this state wherein she wasg
vigorously crying?

A: Not at that time, no. I escorted her to a guiet room
which is a room that's set aside for our -- gur -- I'm SOYTYy, OuY
investigationa. And that's where I spoke with her.

o: And what was -- what was her demeanor like in thak
room?

A: It was the exact same. When she wag in the room, she
wag -« she was seated a couple of chairs away from me. She had her
body canted away -- kind of away from me. She was guarding herself
around her mid secticn. And like I said she had been ¢rying. She
was still crying then. She was, how I would degcribe it ia, that
she was traumatized. That was just the whole Fackage was -- it was
how she diaplayed herself with the €rying. The holding herself
arcund the midsection. Not wanting to make eye contact with me.
Canting, having her body kind of turned away from the side and kind

of holding herself around the midsection. Bant over a little bit.

Q: Pid she appear to be in pain?
A: Yes, she did.
Q: Now, do you have a conversation with her about how she

suffered those injuries?
A I did,
Q: Now, I don't want to go inte that for the purposes of

this bearing. Did she tell you during the course of Lthat

nnaq42
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to be fresh?

A

MS. PALM:

M5, PAIM: »And I don't have a foundation for excited

utterances as far ag time.

BY MR. LALLI:

Q: The injuries that you observed on her, did they appear

A

MS. PALM:

S0 I don't have -- you know, the foundation requires a time frame

Tes,

ME. LALLI:

THE COURT:

THE WITNESS:

when the injuries occurrsd.

convergation who it was who injured her?

she did.

Objection, hearsay.

I can answer that?

Yes.

Yasg,

Well, Your Honer, she's already at the hogpital,

16

THE COURT:

Well, she’s still under the effect of the event,

8o I'm going to overrule the objection.

21

23

BY MR. 1ALLI:

Did she tell you who caused thoge injuries teo her?

MR. LAITT:

Thank you,

she did.

Your Honor, its an excited utterance.

they did.

o
Az Yes,
Q

A:

MR. LALLT:

BY MR, LALLZY:

Who was thatb?

Brian O'Keefeg.

Court’s indulgence, Your Heonor.




10

13
14

15
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arrest for Brian O Xeefa?

A
o:

declaration

¥You indicated that you had prepared a declaration of

Yes, I did.
And did the charges with which you obtained the

of arrest and eventually the arrest warrant include a

charge of battery domestic violence?

A

Q1

?ictnria ar

¥
Q:
A:

o

A

Q:

A
Q:

examination.

artually responding to the gcens?

location Officer Morganstern?

THE COURT:

M5. PALM:

Yes, I believe that was one of the related charges,

Dkay. While you were at the hogpital working with

and finding out what ccecurred, were other officers

Yag.

Was the scene located at 2219 North Rancho?

Yas, the Budget Suites.

QOkay. Was one of the officers who responded to that

Yes. Detective Morganatern.
Detective --
Yes.

Thank you. Your Honor, that concludaes direct

Cross?
Thank you, Your Honeor,

CROSS EXAMINATION
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Q: Detective, is it true that the incident was alleged to

have occurred some five or six hours before you spoke to Victoria?

A: Yeah, I believe it was approximately around that time
frame. I talked to her around -- it was probably maybe -- it was
aftef & p.m. It had been taken place earlier in the later morning
houre, so I would say that‘'s pretty -- pretty close.

Q: Thank you. No further questiona,

THE COURT: All right.

ME. LALLI: No further questions of this witnees.

THE COURT: Thank you, Cfficer, for Your teatimony. You are
excused,

Why don’t we stop now ‘cause I've got & -~ no reason to
call a witness for five minutes.

MR. LALLI: Understood.

THE COURT: All right. W#We’ll be back at 1:15.

MR. LALLI: 1:157?

THE COURT: Yea.

MR. LALLI: Okay. Thank you, Your Honor.

M3. MERCER: Thank you, Judge,

THE COURT: Thank you.

[Recess taken from 11:53 P.-m. Lo 1:23 p.m.]

THE COURT: All right. Let's have our --

MR. LALLI: We've got one more witness, Your Honor. It'n
Kevin Morganstern.

THE MARSHAL: Kevin Morganstern?

. 9a14p
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officer and worked last night.

that occurred on May 29 of ‘04. However, You will alsc hear

evidence regarding the November 26", 2003 event.

Please, raise your right hand,

for the record.

Morganstern, M-0-R-G-A-N-5-T-E-R-N.

BY MR. LALLI:

Vegas Metropolitan Police Deparfment.

Were you assigned to the detective bureau at that point?

MR, LALLI: Who after we recessed I learned was a graveyard

THE COURT: And which incident -- alleged incident ig this?

MR. LALLY: VYour Honor, this is with regpect to the incident

THE COURT:

Ckay.,

THE MARSHAL: Head on up, Morganstern. Face toward the Clerk

XKEVIN MORGANSTERN - SWORN

THE CLERK: Please be seated and state and spell your name

THE WITNESS: My name ie Kavin, K-E-V-I-N. Last name is

DIRECT EXAMINATION

Q- Bow are You employed?

A I'm currently employed as a police officer with the Las

Q; What is your present assigmment?
R I'm in the patrol diviegion.

Q: 1 want to direct your attention back to May of 2004.

A Yes, T was,

Specifically on May 29", 2004 were you dispatched to
& ¥
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2219 North Rancho Drive?

A: Yes, sir.
O Why were you dispatched to that location?
A: There was a call sut there where a young lady, Victoria

Whitmarsh, was reporting that she had a domestic disturbance with
her boyfriend, Brian O'Reefe. She had went to the office there,
the Budget Suites, reported it to management there whe got security

involved, And security went over te the room and detained Mr.

O'Keefa,
5 And you eventually arrived there?
A Yes, sir.
Q: When you arrived thers, do vou come into contact with

Brian O'Reefe?

Al Yes, sir.

2: Had -- do you eventually take him from that location Lo
the detective's office to be interviewed?

A Yesg, Yes, I did.
P Q: Now, prior to the Defendant being transferred from the
:scene Lo the detective bureau, had he been adviszed by Officer Kelly

of his rights pursuant to Miranda verasus Arizona?

A Yes, sir, that’'s what was related to me.

Q: Okay. &And when you interviewed the Defendant, was that
interview recorded?

Al Yes, it waH.

Q: Was a transcript made of that?

85
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Q-

Defendant of his rights with respect te being so advised by Officer

Kelly?

A:

Q-

understand my rights?

N

O

you were investigating?

A

Q.

responsible
A

Q-

A

o

A:

think initially as I recall he told me that they had had an
argument the night before at the Texas.
gueass back to the Budget Suites where Victoria had security meet

her. The police were called.

Yes, sir.

During the course of your interview, did you remind the

Yag, I did.

And did the Defendant say words to the effect of T

Yes, sir.

And did he proceed to talk to you about the incident

¥Yez, he did,

Okay. Now, did you ask him whether or not he had been

Yes. What we were investigating presently --

Yasg,

-~ Yen.

Yes. And what was his response and how did that go?

Frankly. he was -- he was & little bit all over the

for causing the injuries to Victoria Whitmarsh?

Pplace. He kind of changed the story around a couple of timea. I
They had both proceeded I

He was asked to laave.

Crespass from there not being on the lease and causing a problem.

On the 29*" he came back to the room. Trisd to get in

He was
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with his card that he still had in his possegaion, but he had been

locked out by management . They kind of voided out his key card.
She saw him I guess through the window, Opened the door for him.
Presume invited him in.
The first statement that I believe he gave that once he
was inside they had had words.

Q: Qkay.

A: And at some point he decided to call a friend to pick
him up because he didn‘t want to stay theres. He said that ghe got
upset that he wae going to leave and decided that ghe wanted to

have sex with him, is what he said.

o Ckay. &and I don't want to go too much into the -- the

sexual part of the investigation, I understand that kind of what
the focus was, but I want to focus more on the injuries that
Victoria Whitmarsh suffered and the extent to which the Defendant
admitted or acknowledged responsibility for those.
A Ckay.
Q: Do you recall what he said about that, just in genaral
terms?
A In general initially he said that -- I think at

different points he said that he wasn't even aware she had any

injuries,

Q: Did he repeatedly say to you for instance that he did
not know how those injuries occurred?
A Yas,

Yes. as far as her injuries, yes through the

1:314
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LAS VEGAS, NEVADA; WEDNESDAY, AFRIL 27, 2011

{Proceeding commenced at 9:52 a.m.]

THE COURT: All right. State of Kevada versus Brian Q'Xeefe.
Mr. O'Keefe is present with coungel. This ia a Petrocelli hearing.
State, call your first -- well actually, let’'s deal with this igsue
on the expert, Ms. Palm,

MS. PALM: OCkay.

MR. LALLI: Your Homor, I'm not prepared to arque that., I
didn’t know that issue was going to be addressed by the Court tocday
and o I'm not --

THE COURT: All right, We’ll set another time on that.

We!ll de it short. I mean, it’ll probably be next week.

MS. PAIM: Hext week I'm protemming all week, so --

THE COURT: I'm sorry.

MS. PAIM: I'm protemming as a Judge.

THE COURT: Are you? All right, :

MS. PAIM: So I'm unavailable all of next week.

THE COURT: All of nmext week you will not be available?

ME. PAIM: Well, every morning I'm going to be in Court and
half the afterncons,

THE COURT: All right. We’'ll set a time. wWe’'ll find some
time for it.

MR. LALLI: Thaok you, Your Honor.

THE COURT: All right. For the week after.

. 0034
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1 All right. State, c¢all your first witness.
d MR. LALLI: Ycur Honor, the State calls David Whitmarsgh.
3 THE MARSHAL: Step up, Mr. Whitmarsh. Come up, remain

4 || standing and raipe your right hand please.
5 DAVID WHITMARSH - SWORN
& THE CLERK: Please be seated and state and spell your nate

7 || for the record.

2 THE WITNESS: David Whitmarsh,

] THE COURT RECORDER: Can you spell youy last name please?
30 THE WITNESS: W-H-I-T-M-A-R-8-H,

11 THE COURT RECORDER: Thank you.

12 THE COURT: Go ahead, counsel,

13 MR. LALLI: Thank you.

14 DIRECT EXAMYWATION

15 |{BY MR. LALLT:
18 Q: Mr. Whitmarsh, did you know an individual by the name

17 || of Victeoria Whitmarsh?

1§ A Tes.

18 Q: How 4id you know her?

20 A She was my wife.

21 o When were you married?

22 A: In October of *§2.

23 Q- And where did that marriage occur?

24 A New York City.

25 Q: At some point do you and Victeria have a child

003q52
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together?

A
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Vegas?

Q;

MS. PALM: Your Hopor --
- THE WITNESS: Yes. .
M3. PALM: -- I'm sorry to interrupt, I want to invoke the
exclusionary rule as I see people are coming in,
THE COURT; All right.

MR, LALLI: They’re not witnesses in this hearing, Your

Honer,

THE COURT: Qkay. All right. Exclusionary rule --

exclusionary rule has been invoked, so any witnesaes that are going

Yes.

One child or multiple children?
One child,

Was that child male or female?
Female.

And what is her name?
Alexandria.

Alexandria Whitmarsh?

Correck.

And how old is Alexandria Whitmarsh today?
Shea*s 25.

At some point during your marriage, do you move to Las

Correct.

Yeg?

? -003%53
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te be called in this matter are not allowed until they’re summoned
in by the Marshal.
MS. FRAIM: Thank you.

BY MR. LALLT:

Q: At some peint do you move to Las Vegag?

F Yes.

Q: Approximately when was that?

A That was in 2001,

Q: At some point after moving to Las Vegas, do you --
{Off road discussions]

Q: -- at some point after vou move to Lag Vegas, do yocu

and Victoria separate?

A Yeg.
Q: When appreoximately did that occur?
A That was off and on for unti] -- well she lived with me

right up ‘til 2000 -- 2004 or 5.
Q: Okay. After -- after thas gplit occurred, did she enter

into a relationship with an individual by the name of Brian

O’ Keefa?
A: I helieve 50, yes. We were unsure just what the
relationship wag, but the -- there was some type of relationship.
o A8 -- a3 you sit here today, have you become aware of a

relationship between Victoria ang Brian OfReefe?
A: Tea.

Q: I'd like you to look around and tel) me if You see

6 10305




Brian Q'Keefe in the Courtrocm.,

2 & Yeah, T believe that's him with the glagses,
3 MR. LALLI: Your Honor, may the record reflect that the
4 ||witness has identified the Defendant.
5 THE COURT: Yea, it will.
8§ ||[BY MR. LALLI:
T Q: Mr. Whitmarah, I would like to direct your attenticn to
8 [|Janwary 7% of 2003. pid you have a room at 7320 Lag Vegas
9 |[|Boulevard a location near the Belz Mall?
10 F 3 Yes .
1" o: Were you living there at the time?
12 A: Yes., Part-tige.
13 Q: At some point during that day, digd you have the
14 Toccasicn te call the Las Vegas Metropolitan Police Department?
18 A Tes.
18 Q: Why did you call them?
17 A: ﬁecause Victoria came running to my door -- my rocm
1 ||¢rying, saying that he was attacking -~
19 M5. PAIM: Objection, hearsay.
20 MR. LALLY: Okay. What --
21 THE COURT: Susatained.
22 MR. LALLI: -- what I'd like -- I‘11 kind of curtail this,
23 THE COURT: All right,
24 ||BY MR. LALLI:
25 Q- AL some point, Victoria came to your room?
7 -
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A Correct.

Q: How d4id you know she was there? Did ahe knock at the
deor? Did -- how did that cccur?

A: Bhe came knocking at the door frantic,

Q: Did you open the door?

A Yea.

Q: Was anyone elge present besides yourself?

A Tes. My daughter.

Q: Alexandria?

A: Correct.

Q: You described Victoria's demeancr or at leagt you

Started toc. Can you describe what You observed? What did you ses

of Victoria? Don't tell me what she said, at least not yet --

A Yes.

o: -- but tell me what you -- what you saw ~-

A: She was --

@: - -- with respect to her demeanor.

A; -- she was very frantic. Crying and she was -- she had

bruises on her and she was saying she --

Q: Well, don‘t tsll me what she said. Just --
A -- she --

Q: -- I want you to dop iz --

A -- she was jin --

degcribe for his Honor what she You oaw.

LB =
1
i

-~ she was in desperation anad help at that peinec.
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Q: You said that she was Crying?
A: Correct,
Q: Was -- did you see any cther movementa about her body

that would lead you to believe that she was upset at the time?

A: Yes. &She could barely move.

Q; Did you -- you menticned that she -- gomathing like
bruises?

A: Correct.

Q: Deacribe what you saw.

A Well, she had her face was ail puffed and she wag --

she had marks on her amm.

Q: Okay. At some point, do you allow Victoria into your
room?

At Yes,

Q: AL acme peint after she comes into your room, ias there

a disturbance or scmething you hear at the door?

A Yes.
0: Tell the Court about that.  What do you hear?
A There was a gentleman, Brian O'Xeefe, which was banging

at the door trying te get in and get Victeoria, threatening us.
How do you imow it was Brian 0O'Keefe?

‘Cause I locked cutside the window.

And you saw him?

Yes.

g ;o o

You gaid that he was threatening you?

8 N30
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A Correct.
o What did he say?
A He Just said that he was telling her to get out and he

wantes to come in and he’s threatening to beat us up and attack us
and the whole crew,

Q: Did you eventually call the Las Vegas Metropolitan
Police Department?

A: -Yes,

Q: In the mist of -- of while he was trying to get in the

Yas.

Have you heard that ecall?

Have I --

Have you heard the call that You made to the police?
+- have I heard --

Yeah.

== the 9 --

Have you heard it?

Yes,

You and I met --

¥R r e o r o o0 op

Oh, yes, yes.

Q! -= a4 couple of weeks ago perhaps and -- and did I play
that call for you?

A: Yes, you did,

Q: Did that sound -- that call appear te be a fajr and

10

N03058



10
11
12
13
14
18
18
17
12
19

21

23

24

25

accurate depiction or representation of that phone call?

A; Yes.

Q: Okay.

MR. LALLI: May I approach your Clerk, Your Honor?

THE COURT: Yes.

MR, LALLI: Got a number of things marked as gxhibits.

THE COURT: Has Ms. Palm seen the praposed exhibits?

MR. LALLI: They’re just -- she has not seen them although --

MS. PAILM: It's the 9-1-17

ME. LALLI: Yee. From this evant .

[Collogquy betwesn counsel]

MR. LALLT: What I would like to do, Your Honor, is play the
call for the witness. My computer i3 being really belligerent at
Che moment.

[Off rcad discussions)
BY MR. LALLT:

Q: Let'a -~ 1'1l play the -- the call in a moment. At
gome point, is. the call with the -- with the 8-1-1 opmsrator
concluded?

A: Well, T called up and spoke to a woman in dispatch and
told them to come down because there's somebody attacking my wife.

R Ckay. Let me ask you this. In -~ in the call, there
are other voices that you can hear in the background. Do you know
who those voices are?

A Was my wife, my daughter and Brian and -- cutside andg

e 0034
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Ckay.
[Pause in the proceadinga]

Q: At some point the call was concluded and do you tell
the %-1-1 operator that You are going to leave the room to meet
police affieérs who were arriving?

A: Yesa.

Q: Tell the Court what happens as after the call., wWerll
come back to the call once ~- once thiz is ready, but aftef;ﬁhe-
call, can you explain te¢ the Court what happeng?

A: Well after the call, the poalice had showed up. And at
that point --

Q: Did you leave the room that you were in?

At Yes, T @id after they took Brian C'Keefe down to the

Q: Ckay. When you First pee tha police, what do you
recall them doing?

Az They were cutaide conversing with Brian 0O'Keefe and
they tock him down to the car. I don’t know what w;; gaid.’

g: All right. And then what do You see at that peoint?

A I =aw Brian D'Keefe lying on the ground and crying and
making some -- some type of noise,

Q: Okay .

[0ff road discuasicnsa)

MR. LALLI: May I approach the witness, Your Honor?

_.r‘if}3061]
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THE COURT: Yas.
BY MR. LALLT;

0: At some point after this incident, did you take
photograghs of Victoria?

A: Yag, T did,

MR. LALLI: May I approach the witness, Your Honor?

THE COURT: Yes.
HY MR, LALLI:

Q: Mr. Whitmarah, I'm going to show ¥ou what we’ve marked
ag State’'s propuaed-3. For identification purposesg, d? you

recognize that?

A: Yeg,

Q: What is it?

A: It's bruises on Victoria,

2: Are there -- 1s that a Z-page exhibit? Are there two

rages to this deocument?

A Yes. Two pages.

Q: And the first page contains four photographs and the-
seccond page containe a single photograph?
Correct. Total of five,
Okay. Are those all pictures of Victoria Whitmarsh?
Yes.
A5 she appeared shortly after thig incident?

Correct .

TR e R O

Are those fair and accurate depictions of how she

1 no3
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logked herez

A Yag.

ME. LALLI: Your Honor, I'd move for the admigsion of State's
proposed 3,

THE COURT: Ms. Palm?

M3. PALM: Feor the purposes of this hearing, I don‘t object.

THE COURT: Right. BAll exhibits here are just for the
purpose of this particular hearing, so it‘1l be admitred.

[Plaintiff‘as Bxhibit 3 - admitted)
[Pause in the proceedings)

BY MR. LALLT:

Q: I want to jump away from thig event and talk about
another incident that occurred on November 26 of 2003,

A- All right,

Q: Did you call -- did you call the Las Vegas Metropolitan

Police Department with Téspect to them conducting a welfare check -

A Yaa.

Q: -~ on Victoriap

A Yag.

Q: What waa occurring that prompted you to cali the police

on that day?
A: We didn’t know where Victoria was and based on the past
history, we thought she could be in danger and I believe we had

received a phone ¢all prior to that incident and we never goL a

14 nnaﬂi
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recurned phone call, so we were juat wondering what's going on.

Q: Okay. Had -- at this point in time in Victoria‘s life
had she moved her PIoperty -- various items of her perponal
pbroperty back in with you?

MS5. PALM: Objection, leading.

THE COURT: Sustained.

MR. LALLI: Well, it‘a just foundaticnal, Your Homor, as to
what -- what occurred thereafter and -- and -- and to explain why
the Defaendant was calling, so just --

THE COURT: You know, I’'m going to change my decision. Iﬁ'll
be overruled, but just don’'t have leading when you get to the --

MR. LALLI: Understood.

THE COURT:; -- heart of the matier here.

MR. LALLI: BSure.

BY MR. LALLI:

Q: AL some point, did -- did Victoria bring a number of

items of her perscnal Property to -- to your residence of where you

were gtaying?

A;

Yes.

(oF; How did that come about? Why -- why did she bring her

stuff to you?

A: Because she wanted to get out of the gituation she was

in and she needed --

M5. PALM: Objection. You're relying on hearsay.

MR, LALLI: Well, wag -- ckay.

noaqsa
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THE COURT: Okay. I'm going to sustain the objection.
MR. LALLI: Very well.
BY MR. LALLI:
Q: But at sc¢me point she -- ghe brings a number of items

of her property to where --

A: Her perscnal belongings. Yes,

Q: -~ to where you are, Dces she also stay with you for -
- for a day or twa?

A Yeg,

Q: How you menticned that at some point she had gone
migsing? .

A: Right. Several timea,

Q: I'm juat talking about --

A: That period.

Q: -- this pe;ind of time on November, I believg it'g
we're talking about 26 of 2003.

A All right,

[+ Describe for us -- T mean, what happened? How didﬂypu

realize that ghe was misging?

A: When she waa staying with us for a pericd of time and
then she went downstairs to get some belongings and get the keys to
her car from Brian O'Keefe and she had then just had a shirt on her
back. It was tool out, She went down Bupposedly for five minutes
and she tock off. Tock off with Him ang -~-

Q: And she never returned?

¢ 0030p4




5 |[seen, but she’s with yYou, she

19

"

12

13

14

15

16 ||back and we

17
18 (|call?y

18

20 [|going on, but I said that T was going to put the things in a

21 (Istorage unit and have them pick them up from the atorage unit and I

22 |(would notify the police and have a record of that transaction,
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oA

Q: -~ may have told you or what anybody else may have

and she never returnsg?

A Correct,

Yesn.

Correct

Pre ¥y o ¥ p

A: He was just stating that he wants to get her things
Q: S what do you do as a remuit of receiving the phone

A Well, I just called the police and told them what was

Q: Do you teil the police that you have concerns about

Victoria's well being?

M5. PALM: Obijection, hearsay.

Ma. And the maintenance and the --

All right,

Tell uas about that.

Well, don’'t tell us what anybody elge --

goes down to meet with the Defendant

At some point thereafter, does the Defendant calil you?

Why does he call you?

He was threatening to get her belongings from us,

He was demanding to get them back?

What do you remember him gaying to you?

“can’'t keep them and he’s going to call the police,




10
1"
12
13
14
15
18
17
HE
| 1g
20

21

23
24

25

THE COURT: gSustained.

THE WITNESS: Yes,

MR. LALLI: Okay. What do you tell the=m in that regard?

THE COURT: Re-ask the guestion.

THE WITRESS: What do -- excuse me?

BY MR. LALLT;

Q: What do you tell them with respect to your concerns
about Vietoria?

A: I juat told them that thisa happened several Limes where
she'd gone missing and call up in desperation and get -- gotten
beaten and I'm -- I'm in fear that this isg happening once again and
I had asked them to find out whera ghe was at if they would.

2: Ckay. At some point, do you learn or do ¥ou go some
where later that day to see Victoria?

B Yes, T --

Q: Wheres do you go?

% -- I went to the hospital.

Okay. Do you recall which hospital?

A: No. Kot off hand, no.

R Ckay. 1Ie Victoria there?

A: Yag,

Q: All Tight. Du you see her?

A Yeasa.

Q- Describe how she looked when You saw her.

A: She -- she was all black and hlue from her head to her

bt 0030¢
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Q: Did she look --
A All swollen.
Q: -- that way when she left you?
Az Ho.
Q: How long was she gone for? Do you recall that?
A I don’t recall the number of daya, but --
Q: Po you remember how long she was in the hoapital for?
A Few daya. .
Q: At some point, is she released from the hospital?
A: Yes.
Q: Do you photograph her injuries?
A: ¥es, After we got back to the house I did.
Q: Ckay. All right. My computer is cooperating, so --

THE COURT: All right.
- MR. LALLI: I'‘m going to ¢ontinue on here for just a moment
and then we’ll.go back, Your Honor. May I approach the witnesg? .
THE COURT: Yes,
: Hs.chLﬁ: Can I see the second page?
BY MR, LALLI:

Q: Mr. Whitmarsh, I'm going to shew You what we've marked
ag State'’'s proposed & for identification purposes.  You recognize
these photographs?

A Yea, I do.

Q: Are those the photographs that you took of Victoria

18
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Whitmarsh after she had been releaged from the hospital in November

cof 2003z
Az Yes, they are.
Q; Do those photographa fairly and accurately depict the

injuriee that ghe had on her body?

A: Yes.

MR. LALLI: Your Honor, I move for the admission of Etate's.
proposed 6 for identifiecation?

M5. PALM: Nc cbjection for this hearing.

THE COURT: All right. Six will be adpitted.

(Plaintiff's Exhibit & - admitted]

MR. LALLI: Did you --

THRE COURT: I haven't seen.

BY MR, LALLTI:

Q: Now, Mr. Whitmarsh, when you see Victoria in the
hospital in November of 2003, can you describe her demeanor when
you Bee her?

A: Yes, shé was very diatraught amd barely talk. She
could barely move.

Qe Was ghe emotional at all?

M3, PALM: Objection, leading.

MR. LALLI: Well, I mean --

THE WITNESS: Extremely,

THE COURT: Okay. Well --

ME. LALLI: I can -- did you see anything elsge?

N0 306
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THE COURT:

Right,
MR. LALLI: Did you see anything else? Did you see anything

else? Did yvou see anything slge?

THE COURT: Right.

MR. LALLI: T mean, we could be here for three days or I can
point him to where --
MS. PALM: TI‘m sorry. He just described her demeanor and
he's asking leading questiona becaugs he didn‘t say something,

MR. LALLI: No. I'm trying ta -- I'm spacifically agking
about emotion. He might say she ~- I didn‘t observe any emotion.

THE COURT: I'm going to overrule the ocbjaction.

THE WITHESS: Yeah, she was above and beyond. She wam very
emotional,

BY MR. LALLI:

Q2:

Describe what you saw.

A Well, she was beaten to such a degree that I was breath
taken and she was just -- couldn’t really talk, She was just o
almoat lock like ahe ﬁas ready tq die. :

Q: Ckay. What I'd like to do is qo Eack'to the January 7%
incident and at this point, we -- we kind of talked aﬁout the phoﬁe
call that you made to Metro, I'd like to play that now. So
hopefully we’ll -- we'll have sound. I think I'd move for the

admission of State’s proposed 1.

MS. PALM: No objection.

THE COURT: All right. One will bs admitted,

0301




{Plaintiff's Exhibit 1 - admitted)

2 [Playing recorded 9-1-1 ¢all from 10:17:04 a.m. - 10:23:11 a.m.)

3 [{BY ME. LALLX:

4 Q: Now, Mr. Whitmarsh, kind of the high piltched voice that

3 ||we heard in the background, who is that?

8 By That's my daughter .-

7 Q: Okay ,

B A; -- and my wifa.

8 Q: At some point, we heard and eertainly the Court's

10 || recollection will control not my own, but snﬁething like my £-ing

1% || nese ia broken.

12 A _ Yeah.

13 Who waa that?

14 A That‘s Victoria,

15 D1 Victoria was saying that?

16 A Correct.

7 Q- HWag ~- when she firat came to Your apartment, digd she=

18 {{have the same level of emotion that we hear in the 9-1-1 call:?
18 A: No. At that point, she’d calmed down quite a lot.

20 Q: On the call or when she first came over?

21 A On that call she had calmed down from comparisen to

22 ||when she first came over,

23 Q: So she was more emotional when she first came over?

24 Al Correct.

25 Q: Had -- with respect Lo what was causing her to be

“ 030"




emotional, had that just happened?

3971

2 MS. PALM: Objection. Relies on Nearsay. He didn't see it
3 || happen.
4 THE COURT: Can you reatate the question?
] ME. LALLI: Sure,
6 THE COURT: I mismsed it.
7 ||BY MR. LALLI:
8 O Didé -- was what wap tausing her to be upset, did that
g || juat happen? |
10 A Yeg.
1 Q: Okay.
12 A The blood was fresh.
13 o Tell ug -- tell us --
14 THE COURT: Do you have an objection?
15 MS. PALM: My objection is that relies on his speculation and
18 ||hearsay. He didn’t see it happen.
17 MR. LALLI: HNot true, Your Honor, because we know that
18 || immediately after she comez to the room, the-nefandant is there
19 (| knocking at the door Erying to get in. You just heard on the call
20 (fhim gaying -- Mr. Whitmarsh saying, do not answer the deor; do not
21 ||answer the door, He's telling the 9-1-1 operator it‘'s Brian
22 [|C*Keefe whe's at the door. I don't think it takes a genius to
23 |l figure out that what ever happened had just happened.
24 THE COURT: Well, this Court can draw any reagconable
25 ||inferences, but it does call for speculation, so I'm going to
23
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sustain the objection.

ME, LALLI: Thanpk you.
BY MR. LALLI:

Q: Okay. Tell us what -- what you heard? what did
Victoria tell you?

A She was concerned akout her nose being --

MS. PALM: Objecticn, hearsay.

MR, LALLI: Your Honor, it's an excited utterance.

THE COURT: Overruled,

MR. LALLI: S0 --

THE WITNESS: $he was concerned about her nose being broken
at that point. It was bleeding.

BY MR. LALLI:

Q: What did she tell you happened to her whep sha first
came to the -- tc your apartment?
A: She told me that Brian 0O'Keefe had once again attacked

her and beat her.

MR. LALLI: Your Honor, I want to move for the admission of
what we had marked as State’s proposed exhibit number 2. It is a.
certified copy of a Las Vegas Justice Court record search
information with respect tc an arrest of Mr. Q'Keefe that occurred
on January 7°" of 2003, It just indicates a disposition for this
charge.

MS. PAIM: And I don’t object to the admissicn for thias, but

I would like copies of the records that they're admitting 'cause I

24
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haven't seen this before today.

THE COURT: All right. And what charges is identified?

MR. LALLI: The origipal charge ig battery domestic viclence,
2 misdemeanor which was dismissed on the State's motion and =
resisting of public officer, no weapon, a misdemeancor to which the
Deferndant pled quilty.

THE COURT: All right.

THE CLERK: It's admitted, Judge?

THE COURT: Yas.

[Plaintiff s Exhibit 2. - admitted]
[Pause in the proceedings]

BY MR, LAILLTI:

Q: Row, I want to go back to the November 26™ of 2003
event, When you go to the hospital to see Victoria, who was

Present besides victoria?

A: Her alster.

Q: What's her sister's name?

A Nematinio,

Q: Is Tinic apelled T-E-N-I-Q7

Az T-I-H --

Q: T-I1-KH-I-07%

A Right .

Q: Thank you. So her sister’s there. Does anybody

dccompany you to the hospital? Does anybody go with you to the

hospital?

25
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I don‘t recall.
2 3 Ckay.

It was so hectic,

A

Right.

g Q: 18 there anything else that you observed with respect
to her demeanor?
9 A No. 8he was just -- just down and cut. And I think

10 |[they had medicated her at that point when I got there because ghe
Qaa beaten sc badly.
12 Q: Okay. And with reepeet -- Your Honcr, may I see the --
the exhibit --

THE COURT:

My Clerk has that.

MA. LAILI: Thank you.

BY MR. LALLI:
17 Q: Mr. Whitmarsh, with respect to Stata's Bxhibit Number
19 ||6, how many. days or how long after victnriufs'reléaae from the

18 [[hospital were these Photographs taken?

20 A: That’'s about three days, so it‘s a total of maybe six
days after the incident.
22 Q- Okay. But -- so 4t waa -- it was about three days
43 [{after she was released f£rom the hospitaly

24 L Approximately, yes,

25 Q: Ckay.

And you described her -- Victoria's demeanor as kind of
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A I had to get the film.

Q: Now, there is -- there appears to be some dates

cn the

gide of these photographs. It leooks like March 11** -- I'm sorry.

November 25 of 2003; how accurate is that date?

A Well, I have never adjusted the date on the camera. I

don’t even know how.
Q: Okay.
Your Hanor, that concludes direct examination.
THE. CGURT: All right. Any cross examination?
MS. BAILM: Thank you.
CROSS EXAMINATION
BY MS. PALM:
g 80, those -- those -- the photographs in State’s

Exhibit 3 were taken three days post being hospitalized?

A Correct.

Q: And she was hospitalized cn the 26%57

Al I don't recall the day,

2t or -~

A: The dates on that -- those photos are not accurate by
any means.

o5 Okay,

A There's many leap years that went by before that --

that was actually reality,
2 So the dates on the photegraphs though it shown

November 25 and Movember 2897

27

30307




10
1
12
13
14
15
16

17
18
19
20

21

23

A Yeah. They're not accurate.
Q: Sc the only way we have to verify when those
photographs were taken was your testimony that they were taken

three days after the hospital?

A Correct.

Q: When did you give those to the police?
A- I don't know if I did.

Q: When did you give them to the DA?

A: I gave them to Philip when this all b»agan back in
November of "D8.
Q- Okay. Let’s go back to the January 7%, 2003 incident.

Those photographs, was your camera working then as far as the date

goes?
A: I have never touched the date period, so --
Q: S50 whatever dates on them isn’'t necessarily reliable?
A: Yeah. I'm not even sure if it’s the same camera --

camera because I'm a photographer and I got Plenty of cameras.

Q: Okay. So the date on those phntugraphs*accurataly shuw

rthe 7*", then that date would ke wrong though?-

A I have no idea. 1I've never even locked at the dates.
Q: When did you give those photographs to the DA?
A NHovember of ‘08,
Q: At the time of the January 7*° incident, Victoria had
been dripking hadn’t she?

Az I don’'t know.

NG3(
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Q: Well, had you seen her drinking before?
A: She’'s not a drinker.

Q: If you said in her -- in your 9-1-1 calls that ghe was

a drinker, would that be inzccurate?

B Say that again please.

Q: Have you ever said that she was a drinker before?

A No. 1 may have said they've been drinking.

Q: But by they, you include Victoria?

A Right. Because I know that he encguraged her to drink.

Q: Would you be surprised if? the police reports only show
an injury to her nose after the January 7™ incident?

Az Say that again please.

0 The Jamuary 7™ incident, what you claimed those
pPictures are from?

A: Right.

(o F ¥Wiould you be surprised if the police reports only show
an injury to her nose?

A Comparigson to what?

Q: Well, what's in the photographs. Would vou like to
look at them again?

A: Yes.

M3, PALM: May I approach, Your Honor?

THE COURT: Yes,

MS. PALM: I don't have that exhibit.

THE WITNESS: And you said the quastion was what?

® 3077
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BY MS. PALM:

Q: My question is would you be surprised that the police

reports only indicate that she had an injury to her nose?

A: My ~- I would be Burprised based on -- on what reality
ia yes.

Q: o the police reports would be inaccurate?

A I don’t know what the police report and I don’t know

what she said, so I can’'t comment on that.

Q: ¥You did not see any battery yourself did you?

A No.

Q: Are you -- were you a New York City police officer?
A: Yes. I was affiljated with the police.

Lo} What exactly were -- how exactly were you affiliated?
A Narcotics.

Q: Doing what?

A: Undercover.

2 Doea that mean ycu were emplpyed;b} the New York City?.
A Correct,

Q: By the City of New York you were employed ag an

undercover offirer?

A Right.
Q: How can 1 verify that?
A: I have nc idea.

MRE. LALLY: I would cbject, Your Honor. This is not &

depoaition.

nngnrs




-1D
11
12
13

14

15,

16
7
18

19

21

23

24
25

THE COURT: I'm going to sustain the chjesction,
BY ME. PALM:

Q: Were you arrested or charged with impersonating an
officer that day?

A Het that I recall.

Q: 50 if records show otherwise that You were arrested

from imperscnating an officer, would those he WIOngG?

A; I have no idea.

Q: Did the police accuse you of impersonating an officer?

A; No, they accused me of taking soms Personal belongings.

Q: Did they arrast you?

A: I balieve s0.

G S0 you were arrested on January 797

A: I don’t recall the date, but I -- on that incident,
yes.

Q: You were aware that Victoria had mental health
problems?
| A: When you say mental Health; what hré y&u referring to?

Q: Problems with -- well let’s talk about truthfulness.

Did you she have a problem with truthfulnesm?

A: That's so vague. I don’t know what you're referring
to.
Q: Do you -- do you have an opinion whether Victoria often
lied? |
A: Ha. £ghe's not a liar,
31 A0 3
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Q: Okay. If she told the doctors that you had sexually
and phyesically abused her for 18 years, weuld that be Srue?

MR. LALLI: Objection, relevance.

THE COURT: Ms3. Palm?

M3. PALM: Well, he’'s indicating that everything that she
gays is truthful and she paid thinga about him too, so I want to
know the basie of his opinion that she doesn't lia.

MR. LALLY: Why is Victoria's truthfulness relevant here?

THE COURT: Yeah. The issue is whether or not these eventa
tocok place --

MS. PALM: Well --

THE COURT: -- by clear and convincing evidence and --

MS. PAIM: -~ we're letting in excited utterances because
they’re supposed to be truthful,

THE COURT: And also the pPirotographs showing bruizes about
her body, 8¢ I'm going to sustain the ohjection.

BY MS. PALM:

Q2 Going to the November 26™ incident, when was Victoria
with you prior to the call on November 26 that weak?

A: Say that --

0 Let me rephrase that. T was a little bit confused by
Your testimony. She was with you a few days before you called the
police on the 267

A: And refresh me on the 26, what is the incident you're

raferring to?

2 an30
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referring too,

was knocking at the door?

Your cqueation?

the hospital?

vigit to the hoapital?

migeing. So I'm wondering when you saw her during that period that

Q: The 26™ is the mecond incident for which you toock the
A; Second incident or first according to this pictures?
Qs The November 26", 2003 incident; do you not remember
A: Yeah, I remember. I'm just asking which one are you

Q: The November 2§, 2003,

A When she came knocking -- ahe came in the door and he

Q: Do you not recall the datas of the incidents?

A I don't know the exact dates, No, I don't, What is
Q: Do you recall testifying that you went to see her at

A Yea.

Q- Okay. BAnd when had you last seen her prior to the

A: I don’t recall.

Q: Was it a number of days or was it a week or --

A I saw her off and on all the time, gso I do --

o Ckay.

A: -- keep records of that.

Q- Well, if I underatood your testimony, she had been

= N03081
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ehle was missing.

A I don't get where you're coming from with this and T
don't racall exactly what days I saw her, which days i didn't,

o Okay. Bo you don‘t know how iong she was missing?

A Yes. The day that he picked her up from the gate at my

apartment complex, I do know how long she was migsing.

Q: Okay. And how long was that?
A: That was a few days.

Q: Okay. So it was a few days from the time that you last

Saw her until you saw her in the hospital?

A Correct.

o Like two or three days?

A Correce,

Q: And you didn’'t see any -- any rhysical abuse going on

yourself in that incident did you?

At What incident?

Q: The one --

A: When she --

Q:; -- when she waa in the hospital .

A: Yeah, she was in the heospital, You saw the pictures,

She was heaten,

Q: Tou didn't see her being beaten by anybedy, didn't you?
A No, I didn't.
Q: And she actually been with you two or three days pricr

to that; is that correct?

34 ﬂﬂSOBq
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You are excused,

Correct,

Na.

» LALLI: Objection, relevance,

WITKRESS:

COURT :

PALM:

[Pefense attormey conferring with Defendant]

MS. PALM: No more questions.

COURT:

« LALLT:

THE COURT: Alllright.

THE WITHESS:

MR. LALLI:

THE COURT: Sir, do you need assistance getting down?

THE WITHESS:

MR. LALLI: Your Honor, ia it permispible now that Mr.

She never has?
FNot that I'm aware of.
To the police?

I have no idea.

Suatained.

Court's indulgence.

Any redirect?

Na, Your Honor.

All right.

I'm all set.

Ang she has accused you of beating her before hasn't

Are you aware that she has accused you of --

Thank you, sir, for your testimony .

Your Honor, we would call Officer Fointon.

Whitmarsh has testified that he remain in the courtroom?

00308?'
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THE COURT: Are you going to recali him, Ma. Palm?

MS. PALM: I may.

THE COURT: I doubt you will, but since you -- the

exclusionary rule has been invoked. You need to git outside, gir,

M. LALLT: You have to wait cutside. I‘'m SOIYY.

THE WITNESS: All right.

CHARLES POINTON - SWORN
THE CLERK: Please be seated. State and spell your nama. for
the recerd.
THE WITNESS: Charles Pointon, C-H-A-R-L-E-S. last name P-0-
I-N-T-0-N,
DIRECT EXBMINATION

BY MR. LALLT:

g

How are you employed?
A: I’m & police officer with the Las Vegas Metropolitan
Police Department.

Q: Whgt!s your current assignment?

A I'm currently assigned to the rangs staff ae a
firearm's instructaé.
Were you employed by Metro back in January of 20037
Yes, I was.

What wae your assignment at --

I wag --

-- that time?

o ¥ D ¥

-~ 1 wae a patrol officer at South Central Area

*15‘30?4
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Coxnmand .
Q: Specifically, were you working at -- on Japuary 7% of

2003 at approximately 1:15 in the morning?

A: Yes, I was. Patrolling Ida [phonetic] area.
2: What’'s Ida area?
A It's the South Central portion of the valley where I

wag2 assigned.

Q- On that day, were you dispatched to 7230 Laa Vegas
Boulevard?

A: Yes, I waa.

a: Ia cthar near the Belz Mallz?

A Yes, sir, it ig.

Q: Why were you called out to that location?

A: I believe it was a 9-1-1 call that was domestic

violence related at the -- it’s Manor Suites or scomething -- it‘s a

daily/weekly hotel at the intersection of Warm Springs and the

Boulevarad,

Q: Can you explain for the Court what happened when you
arrivedy

A: Best 28 I remember, myself and Officer Duncan responded

Co the call, oOfficer Duncan was ahead of ma. When we arrived,
there waz a female either on the second or third floor pointing
down and when --

Q: She was pointing down?

A ¥eah. Like going like this [indicating with his

2 103085
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finger] like as if to indicate Ehat the problem was below her.

o: Can you describe what that woman locked like?

A No. To the best of my knowledge I just remembered it
wad a female. She wasn't as important as to why she was pointing
down I guess,

Q: Okay. What was she pointing at?

A I believe it was Mr. O'Keefa because when we exited our
vehicles we can hear some screaming. Not screaming, yelling. And
Mr. O'Reefe waa in the breezeway of the hotel.

o F And was she saying anything as she was pointing?

A, That I honegtly don't remember. 1 think it was

something to the effect of that'sg him or there he is; something to

that effect.
G- 50 what did you de upon seeing thip?
A Myself and Officer Duncan approached him and OEficexr

Duncan, because there was a little bit of thaoe at the acene,
multiple pecple, we didn't know exactly was going on. Officer
Duncaﬁ Placed Mr. O’'Keefe in cuatody. |

Q: Did you eventually make contact with the woman who was
peinting at Mr. Q'Keefe?

A: I don’t remember if it was myself or Gfficer Duncan
that actually tock a voluptary statement from her. T do remember
seeing that she was bleeding from the nose and crying. T mean, I
don't remember much else about it

Q: With respect to the woman, did you £ill cut a demegtie

38 ACANRE
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violence report?

A Yes,

2 And on that -- do you remember the woman’s name?

A: I actually just saw it in there. It was Whitmarsh I
believe,

Q: Az part of that report, do you list out a description

of the individual?

A; Yes, sir,

Q: Qkay. Would it refresh your recollection as to her
appearance, what she looked like; height, weight, race that sort of
stuff if you looked at that report?

At it would help. Yes, sir.

MR. LALLI: May I approach the witness, Your Honor?

THE CDURT: Yes.

HY MR. LALLI:
Is that the report that you wrote?
Yes, gir, It is.

Okay. And how dc you describe her?

e R 2.0

As Asian female, 5 foot 4, about a hundred and five
pounds with black hair, brown eyes.

Q: And you -- as part of this report, you alsc indicate

injuries --
A Yea, sir. I gid.
o == asa you cbserved? Are these injuries you youruelf
cbserve or are they injuries that are reported -- in this case
* AR3081
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reported to you by your partner or by another officer at the scene
or do you recall?

A: These are -- in this incident I actually observed the
bLloody nose. If I remember correctly, she had a towel with some

ice that had already been applied to the site before we had

arrived,
Q: What was her demeancr when -- when you saw her?
a: She was crying. You could tell ehe was upset
Q: In this upset condition she was in, did she indicate to

You wke had caused the injuries?

MS. PALM: (Objection, hearsay.

THE COURT: Excited utterance?

MR. LALLI: Yes, Your Honor.

THE COURT: Overrule.

M5. PRIM: And, Your Henor, he’s Just teatified that she had
already applied ice to her noas and that the bleod was dried from I
underatand, so --

THE WITNESS: No, ma’am. I didn’t say it was dried.

MS. PALM: (kay.

THE WITNESS: There wa2 ice applied to ir, but it had active
bleeding,

THE COURT: Overrule the obiection. Excited utterance
exception,

BY MR. LALLI;

2 Degcribe -- before we get to the statement, degcribe

40 HPBQBBI
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the active bleeding that you observedsy

A: There was bloed on her upper lip I believe from her
nogse injury and the towel that was applied to the area also had
blood on it or what appeared to be hlood.

Q: Okay. So what does she tell you with respect to who
had caused those injuries to her?

A: Mr. O'Keefe; she said that her and her boyfriend had
been arguing something about him being jealous as I indicated in
the report. They’d both been drinking and that he had smacked her
in the face,

Q: Baged upon the information that ahe provided to you,
wae Mr. OrFKeafe placed under arrest?

Yes, he was,
Was that done by you or by Officer Duncan?

QOfficer Duncan.

2 g B &

Did-ynu cbserve the Defendant being placed under
arrest? Did you see that happening?

A: ° Yes, I did.
Q: Deacribe what you saw.
A: Officer Duncan originally had put Mr. O'Keefe in

handcuffa and patted him down for weapons, placed him in the
backseat of the patrol vehicle. Later on after we had calmed the
Scene down and found out what had happened, Cfficer Duncan decided
to Mirandize Mr. O’'Keefe, so he opened the back door of the patrol

vehicle to Mirandize him,

41 ﬂﬂSOQ
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Mr. Q’'Keefe -- the point where Officer Duncan told him
that he was under arrest and Mirandizing him, he became a little
bit aggravated, agitated and tried to get out of the patrol
vehicle, oOfficer Duncan tried -- attempted to keep him in the car,
but Mr. 0‘Keefe pushed passed him. The two of them wound up going
to the ground.

Q: Okay.

A The two of them being Mr. 0O'&eefe ang Cificer Duncan,
Officer Duncan called for my assistance at that point to help with
Mr. O'¥Xeefe.

MR. LALLI: Your Honor, that concludes direct examinatian,

THE CQURT: All right. Cross examination.

M3. PALM: Thank vyou.

CROSS EXAMINATION
EY MS. BPALM:

Q- Officer Pointon, de you recall testifying that the
blocd had not dried when ¥ou Baw Ma. Whitmarsh?

A Yag,

Q: Okay. Did you £ill out a form wheré you indicated you
were interview with my client?

A 1'd have to see the report. I don‘t remember
interviewing Mr. O'Keefe.

2 Did you fill out a declaration of misdemeanocr domastic
violence arrest?

A Yes, I did,

42 N0 30
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Q:

A:

BY M5, PALM:
Q-
Az

Q:

A:

Q-

A

Q:
A

Q-

day was the injury tc the nose?

A

Q-

THE CCDRT:

Would it refresh your recollection to look at that

to Ma. Whitmarsh?

Yes.

THE WITHESS:

Yag.

Yag,

¥Yeg,

MS. PALM: May I approach?

appeared -- applied ice te her.

applied ice and the blocd had dried?

Yeag,

To the best -- yes.

I see what you're saying; had dried, but

document to aee whether the blood had dried by the time you spoke

S0, by the time that you spoke to Ms. Hhifmarsh you

Ckay. Thank you. And Ms, Whitmarsh had been. drinking

that day, hadn’'t she?

Yas.

Okay.

Yes.

Yea.

And when you arrived my client was -- wasg actually

Qkay.

I believe both of them had been drinking.

And -- and the enly -- the only abuse that she

told you about was being hit in the face?

If I remember correctly, it was slapped in the

And that‘s the only injuries that you noted that

Af:30
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downstairs in a breezeway; is that what your testimony?
A; To the best I recall, yes.

Q:

Ckay. And the apartment that the alleged victim was in
Was upstairg?

A

Yes.

Q: Okay. How far away was my clieant when you got there?

A: From what?

Q- From the upstairs apartment?
A: I don‘t remember if it was the pecond or the third
floor, so I can’'t give you an exact -- he was in the lower ared.

She was con a balcony.

MS. PALM: Okay. No more questions. Thank you.

THE COURT: Any redirect?

MR, LALII:

Ko, Your Honar.
THE COURT: Thank you, Officer, for your testimony, You are
excused.
Hext witnesnlfor the State,
MR. LALLI: Your Honor, we‘re going to be leaving this event
now that occurred on January 7°° of 2003. We're going to he moving

to an event that occurred on November 14™ of 2003

THE COURT: All right.
MR. LALLI: So that -- that concludes the evidence that we

have with respect to the January 7™ of 03 event.

THE COURT: Okay.

MS. MERCER: And, Your Honor, the State‘s first witneess will

An3n;
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be Officer Radmancvich.

THE COURT: All right.

THE MARSHAL.: Remain atanding and raise your Tright hand
pPlease, sir,

STEZVEN RADMANOVICH - SWORN

THE CLERK: Please be seated.

THE WITNESS: Thank you.

THE CLERK: State and spell Your name for the record.

THE WITNESS: Steven Radmanovich; it's R-A-D-M-A-N-0-V-I-C-H.

M3. MERCER: May I proceed, Your Honor?

THE COURT: Actually, a housekeeping matter, Without saying
forth the specifics, I'm looking at your motion to admit -- motion
in limine here, at page 3. Does everyone found [si¢] that?

M3. MERCER: Yes, Your Honor.

THE COURT: You look at line 12, there’'s a date.

MS5. MERCER: Yes,

THE COURT: I’'m not going to say what it is. And if you look
at line 21, it says tlivree months.

MS. MERCER: Correct.

MR, LALLY: Yezah.

THE COURT: Is that a typo?

MS. MERCER: No.

MR. LALLI: Go ahead.

MS. MERCER: Judge, at this peint the State’s not going to

Beek to admit evidence in regards to the August 4™ incident. We

np3ng
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decided to abandon that ona,

Hovember 140,

that's my

BY M3.

THB

3

COURT :

Ckay. Well -- but is it -- leok at the year,

concern. It says three months later.

MERCER :

MERCER :

©

=

e o

D

Sir, where are you currently employed?

That is a typo, Your Hooor.

S0 it should be ‘037

Yes. At line 21 --

Ok, wveah.

-- it should be November 1'% -.
I ses,

-= 2003,

Ckay.

Correct. Sorry, Judge.

Okay. Okay. Thank you. Go ahead.

May I proceed, Judge?
Yen,

DIRECT EXAMINATION

80 we're just moving cnto the -- the

Metropolitan Pelice Department Horthwest Area Command.

Are you patrol pfficers

Yeg,

And how long have you heen employed with Metro?

Y am,

Aporoximately 12 yYears.

I want to direct your attention back to Hovemheay of

nn3ng
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2003. wWhere were you assigned at that time?

A: Scuth Central Area Cowmand.

Q: And on November 14 of 2003, were vou working with an

officer by the name of Wong.

A Yesa, I was,

Q: And that's W-0-N-G7

A: That's correct.

Q: Were the two of you riding in the same vehicle or

gsparate vehicle?

A: We were in geparate patrol vehicles.

Q: Okay. Do you recall responding to an incident that
occurred at 1500 Stardust Road?

A Yes.

o And what time were you responding to the original
incident that lead you to that location?

A I would have to say it was some time in the early

morning, 5 o'¢lock, 4 o’‘clock, 5 o'clock in the morning I think.

Q: Okay. and do you reecall the type of incident that you

originally responded to?

A It was a disturbance call. I don’t remember directly

what it was. HNo, I do not.

Q: While you were finishing up résponding te that call,
did something in the area grab your attentiony

A: Yes,

0 What wag it?

a7 *}[}
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A: Turning our patrol vehicles, we heard some screaming
and we heard scme glass breaking in the area at which point we
directed our attention over there and we made contact with dispatch
tc let them know we had some type of disturbance going on and we
advized that later when we got there.

Q: Okay. 8o, were you abile to actually locate the -- the

location of the disturbance?

A: Yes, ma'am.
Q: Was it an apartment?
A: It was like -- I think -- I believe it was a Budget -

Suites daily/weekly cormunity.

Q: Okay. And you were -- you located the ap=cifiec room,
correct?

A Yen.

Q: Do you recall that room number?

A; I do not.

Q: Would it refresh your wemory if I showed you a copy of

your reporta?

A Yoz, ma‘am,

M3. MERCER: Your Honor, may I approach the witnesa?

THE COURT: Yes.
BY M5. MERCER:

Q: If you could just take a lock at these and hand them
back to me when your memories refreshed.

A: Ckay. Apartment 2016.
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Q: Is your memory refreshad now?

A Yeg, it is.

Q: Okay. And what was the apartment number?

A Twenty-sixteen,

Q: When you responded to the number twenty-sixteen, what

did you observe?

A: The first thing we cheerved was broken glass on the
sldewalk area and also we could hear screaming between a male and a
female in an adjacent apartment,

o Qkay. How did you proceed at that point?

A At that point, Officer Wong knocked on the -- the door
and we announced as Metro Police. AL which time a few mocments
later a female answered the door. I believe her last name to be
Mote,

Q: Ia that M-0O-T-T?

A: Yes. And we further observed a male and a female back
in the apartment engaged in an argument and at which time we placed
the male half into custody and brought and separated the two sa ﬁé
could do an investigation on what was going on. ;

o H Ckay.

A: The male waa further chaerved to be bleeding which
appear to maybe broken glass at that point .

Q: It appeared to you the injuries to the male may have
been caused by the broken glassa?

r. g Correct.

® 003(497
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Q: Okay. I want to back up for a second.

A Okay.

Q: You indicated that once the female op=ned the door, the
woman by the name -- last name of Mott, M-0-T-T, there were two

ether individuals located inside the apartment?

Az Correct,

Q: Do you recall where they were located inside the
apartment?

A: If I remember, there’s like a gtudio apartment. So |

it‘e basically just one room and they were further back into the --

like therers like a little small Ledroom area back in betwean

there.

Q2 Okay.

A; If I can recall correctly,

Q: And what was taking place between these two
individuals?

AR:.  I'm sorxy. _

Q: What waﬁ taking place betwaen these two individuals?._

A Argument. Argument. Fighting.

Q: Okay. Do you -- did you gome point learn those.twa

individuals names?

A Yes.

Q- What were their names?

A Whitmarsh and OfKeefe.

Q: Okay. And Whitmarsh would be the female?

50
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A That's correct.
Q: Once you separated the partiea, did you have the

opportunity to speak with Mg, Whitmarsh and Ms. Mott?

A: Yes.
Q: Do you recall what Ms. Whitmarsh’'s demeanor wag?
A: She was upset, crying. She complained of pain tc her

head and to her neck area.

Q: And did you pbserve any injuries to hexr?

A: I didn't -- I observed a lump and felt a lump in the
back of her head area. Further, there was scme reddening to her --
arcund her chest and lower neck area as well. And there appeared
to be some bruising to an arm. If I remember correctly, that may
have been during this incident or an incident within I'd may
probably 24 hours.

MS. PAIM: I'm going to cbject as ta speculation, Your Honor.

THE COURT: Sustained.

BY MS., MERCER: i

Q: When you spoke to Ms. Whitmarsh, what dig ghe relaylhad
oCourred?

MS5. PAIM: Objection, hearsgay.

MS. MERCER: And, Your Honor, she’'s -- he’s already testified
thutlus. Whitmarsh was crying and very upset and hysterical.

THE COURT: I'm going tc allow the tegtimony. Go ahead.

THE WITNESS: There was an arqument over money purposes and

that Mr. O‘'Keefe had came to her apartment upset and had grabbed

2t
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INDEX

’Keefe, Brian
Document Page No.
(Ex Parte) Motion 1o Appoint Counsel filed on 12/06/13 4698-4700
“Amended™ Exhibits to "Amended Petition for Writ of Habeas Corpus by
a True Pretrial Detainee filed on 10/03/14 5008-5036
“Evidentiary Hearing Request” {Amended Petition for Writ of Habeas
Corpus Pursuant to NRS 34.360 Exclusive 1 Based on Subject-Matter of
Amended Information Vesied in Ninth Circuit by Notice of Appeal then
“COA” Granted on a Double Jeopardy Violation with No Remand Issued
Since) filed on 10/03/14 4995-5007
“Reply” to State’s Response and Motion te Dismiss to Defendant’s Pro
Per Petition for Writ of Habeas Corpus Prsuant to NRS 34.360 filed on
10/27/14 5052-5061
“True Pretrial Detainee’s” Reply to State’s Opposition(s) Admitting the
State has a Jurisdictional Defect by the Aung of a Notice of Appeal
Which Diveste Jurisdiction of the Matter Appealed; i.c., O'Keefe's
Preirial Habeas Matter Appealed to the 9" Circuit on the Subject Matter
of the Amended Information Already Named a Double Jeopardy
Violation filed on 10/01/14 45894954
Affidavii of Matthew D. Carling, Esq. filed on 06/29/15 3447-5453
Affidavit of the Honorable Michael P. Villani filed on 09/24/14 4981-4983
Amended Information filed on 02/10/09 0175-0177
Amended Notice of Appeal filed on 10/29/15 5565-5568
Appendix of Exhibits for: Motion to Dismiss based Upon Violation(s) of
the Fifth Amendment Component of the Double Jeopardy Clause,
Constitutionzl Collateral Estoppel and, Alternatively, Claiming Res
Judicata, Enforceable by the Fourtzenth Amendment Upon the States
Precluding State’s Theory of Prosecution by Unlawful [ntentional
Stabbing with Knife, the Alleged Battery Act Described in the Amended
Informaticn filed on 03/16/12 3225-3406
Case Appeal Statement filed on 03/14/14 4850-4851
Case Appeal Statement filed on 04/11/14 4862-4863
Case Appez] Statement filed on 05/21/09 0334-0336
Case Appeal Statement filed on 08/4/15 5476-5477
Case Appeal SBtatement filed on 08/12/15 5484-5485
Cage Appeal Statement filed on 09/02/14 4925-4926
Case Appeal Statement filed on 09/04/12 3536-3537
Case Appeal Staternent filed on 09/24/12 4625-4628
Case Appeal Statement {lled on 10/20/15 5547-5548
Case Appeal Staterent filed on 10/21/15 5554-5556
Case Appeal Statement filed on 11/04/15 5572-5573
Case Appeal Statement filed on 11/24/14 S070-5071

Certificate of Mailing Fled on 05/03/11
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Certificate of Service filed on 06/2%/15 5454
Clerks Cenificate Judgment Reversed and Remanded filed on 05/06/10 1023-1027
Criminal Bindover filed on 12/26/08 0004-0020
Criminal Order to Statistically Close Case filed on 07/31/13 4662
Defendant O'Keefe's Oppesition to Motion in Limine to Admit Evidence

of Other Bad Acts Pursuant to NRS 48.045 and Evidence of Domestic

Violence Pursuant to 48.061 filed on 01/18/11 2877-2907
Defendant’s Brief on Admissibility of Evidence of Alleged Victim's

History of Suicide Attempts, Anger Outbursts, Anger Management

Therapy, Self-Mutilatior: (With Knives andn Scissors). and Erratic

Behavior filed on 03/20/09 (293-0301
Defendant’s Moticn to Require Court to Advise the Prosepective Jurors as

to the Mandatory Sentences Required if the Defendant i1s Convicted of

Second Degree Murder filed on 03/04/09 0196-0218
Defendant’s Motion to Settle Record filed on 03/24/09 0317-0322
Defendant’s Proposed Jury Instructions filed on 03/20/09 0302-0316
Defendant’s Proposed Jury Instructions filed on 08/23/10 1335-1393
Defendant’s Submission to Clark County District Attommey's Death

Review Committee filed on 12/31/08 0021-0027
Defendant’s Supplemental Proposed Jury instructions filed on 03/20/09 | 0290-0292
Defendant’s Supplemental Notice of Witnesses filed on 08/16/10 1294-1296
District Court Amended Jury List filed on 03/19/09 0245
Diastrict Court Jury List filed on 03/16/09 (0235

Ex Parte and/or Notice of Motion and Motion to Chief Judge to Reassign

Case 10 Jurist of Reason Based on Pending Suit 3:14-CV-00383-RCJ-

WL Against Judge Michael Villani for proceeding in Clear “Want of

Junsdicticn” Thereby Losing Immunity, Absolutely filed on 08/28/14 4903-4912
Ex Parte and/or Notice of Motion filed on 08/28/14 4913

Ex Parte Application for Order Requiring Material Witness ta Post Bail

filed on 03/10/09 0232-0236
Ex Parte Motion for an Order Shortening Time filed on G8/16/10 1202-1293
Ex Parte Motion for Appointment of Counsel Pursuant to NRS 34,750

filed on 09/15/14 4950-4952
Ex Parte Motion for Defense Costs filed on 06/30/10 1037-1043
Ex Parte Moticn for Production of Docwmnents {Specific) Papers.

Pleadings and Tangible Property of Defendant filed on (1/13/14 47144720
Ex Parte Motion for Reimbursement of Legal Cost of Faretta Canvassea

Defendant to Above Instant Case filed on 12/13/13 47014707
Ex Parte Motion for Release of Medical Records filed on 04/08/1 1 3041-3042
Ex Parte Motion to Extend Prison Copywork Limit filed on 06/24/15 5438-3441
Exhibits to Petition for Writ of Habeas Corpus by a True Pretrizl Detaines

filed on 09/15/14 4954-4980
Ex-Parte Motion for Reimbursement of Incidental Costs Subsequent the

Court Declaring Defendant Indigent and Granting Forma Pauperis filed

on 01/21/14 47224747

5




=R - - ST, R S TR G—

i SO = B O N U TR . S (5 B T S R o N i e T e T e ey e
"B D = T T T o T e R = B - D~ SR O U - VY I [ N R

Ex-Parte Motion to Extend Prison Copywork Limit filed on 01/28/14 4764-4767
Filing in Support of Motion to Seal Records as Ordered by Judge filed on

04/19/12 3438-3441
Findings of Fact, Con¢lusion of Law and Order filed on 10/02/15 5528-5536
Information filed on 12/19/08 0001-00C3
Instructions to the Jury {[nstruction No. 1) filed on 09/02/10 1359-1426
[nstructions to the Jury filed on 03/20/09 0246-0288
Judgment of Conviction (Jury Trial} filed on 09/05/12 4623-4624
Judgment of Conviction filed on 05/08/49 0327-0328
Judicial Notice Pursuant NRS 47.140{1)-NRS 47.150{2) Suppotting Pro-

Se Petition Pursuant NRS 34.360 filed on 03/12/15 5082-5088
Jury List filed on 06/12/12 3456

Jury List fited on 08/25/10 1396
Letters in Aid of Sentencing filed on 05/04/09 (324-0326
Motion by Defendant O’ Keefe filed on 08/19/10 1329-1334
Motion for Complete Rough Draft Transcript filed on 04/03/12 3430
Motion for Judicial Notice the State’s Failure to File and Serve Response

in Oppositicon filed on 02/24/14 4800-4809
Mgtion for Judicial Ruling filed on 05/24/10 1028-1030
Motion for Leave to File Supplemental Petition Addressing All Claims in

the First Instance Required by Statute for Judicial Economy with

Affidavit filed on 06/15/15 5420-5422
Motion for Relief from Judgment Based en Lack of Jurisdiction for U.S,

Court of Appeals has not Issued any Remand, Mandate, or Remittitur

filed on 07/23/14 4871-48389
Motion to Continue Trial filed on 06/01/12 3450-3455
Motion to Dismiss Counsel filed on 10/03/11 3164-3168
Motion to Modify and/or Correct [llegal Sentence filed on 01/27/14 4749-4759
Motion to Place on Calendar filed on 10/26/1] 3169-3182
Motion to Place on Calendar filed on 11/28/11 3184-3192
Motion to Withdraw as Counsel filed on 04/29/11 3044-3047
Motion to Withdraw Counsel filed on 11/28/11 3193-3198
Meation to Withdraw Counsel for Conflict and Failure to Present Claims

when 1.A.C. Claims Must be Raised Per Statute in the First Petition

Pursuant Chapter 34 filed on 06/08/15 5148-5153
Motion to Withdraw filed on 09/14/10 14341437
Notice of Appeal filed on 03/13/14 48434849
Notice of Appeal filed on 04/11/14 4858-4861
Notice of Appeal filed on 05/21/09 0332-0333
Notice of Appesl filed on 07/31/15 5467-5472
Notice of Appeal filed on 08/11/15 5478-5483
Notice of Appeal filed on 08/29/14 4923-4524
Natice of Appeal filed on 10/21/15 5552-5553
Notice of Appeal filed on 11/03/15 3369-5571
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| Notice of Appeal filed on 11/21/14

5067-5069

Notice of Change of Address filed on 06/06/14

4864-4865

Motice of Defendant’s Expen Witness filed on 02/20/090

(1 80-0195

MNotice of Defendam’s Witnesses filed on 03/06/09

0224-0227

Notice of Entry of Findings of Facl, Conclusion of Law and Order filed
on 10/06/13

5537-5546

Notice of Expert Witnesses filed on 03/05/09

0222-0223

Notice of Motion and Motion by Defendant O’Keefe for a Reasonable
Bail filed on 09/24/10

1441-143]

Notice of Motion and Motion by Defendant O"Keefe for Discovery filed
on 08/02/10

1211-1219

Notice of Metion and Motion by Defendant O'Keefe for Evidentiary
Hearing on Whether the State and CCDC have Complied with Their
Obligations with Respect to the Recording of a Jail Visit Between
(' Keefe and State Witness Cheryl Morris filed on G8/024 0

1220-1239

Notice of Motion and Motion by Defendant O Keefe to Admit Evidence
Pertaining to the Alleged Victim™s Mental Health Condition and History,
Including Prior Suicide Atternpts, Anger Outbursts, Anger Management

Therapy, Self-Mutilation and Errratic Behavior filed on 07/21/10

1064-108!1

Notice of Motion and Motion by Defendant O'Keefe to Admit Evidence
Pertaining to the Alleged Victim’s Mental Health Condition and History,
Including Prior Suicide Atempts, Anger Outbursts, Anger Management
Therapy. Self-Mutilation and Erratic Behavior filed on 07/21/10

1099-1116

Notice of Motion and Motion by Defendant O'Keefe 1o Admit Evidence
Showing LVMPD Hemicide Detectives Have Preserved Blood/Breath
Alcchol Evidence in Another Recent Case filed on 08/02/10

1199-1210

Netice of Motion and Motion by Defendant O'Keefe to Dismiss on
Grounds of Double Jeopardy Bar and Speedy Trial Violation and,
Alternatively, te Preclude State’s New Expert Witness, Evidence and
Argument Relating to the Dynamics or Effects of Domestic Violence and
Abuse filed on 01/07/11

2785-2811

Notice of Motion and Metion by Defendant O Keefe to Preclude Expert
Testimony filed on 08/16/10

1284-1291

Notice of Motion and Metion by Defendant O’ Keefe to Preclude the State
from introducing at Trial Other Act or Character Evidence and Other
Evidence Which is Unfairly Prejudicial or Would Violate his
Constitutional Rights filed on 07/21/10

1047-1063

Notice of Motion and Motion by Defendant O'Keefe to Preclude the State
from [ntroducing at Trial Other Act or Character Evidence and Other
Evidence Which is Unfairly Prejudicial or Would Violate his
Constitutional Rights filed on 07/21/10

1082-1098

Notice of Motion and Motion by defendant O°Keefe 1o Preclude the State
from Introducing at Trial Improper Evidence and Argument filed on
03/03/11

1682-2755

Natice of Motion and motion by Defendant O’Keefe to Suppress his
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Statements 1o Police, or, Alternatively, to Preclude the State from

Introducing Portions cf his Inigrrogation filed on 08/02/10 1152-1198
Notice of Motion and Motion for Leave of Court to File Motion for

Rehearing — Pursuant to EDCR. Rule 2.24 filed on 08/29/14 4914-4921
Notice of Motion and Motion in Limine to Admit Evidence of Other Bad

Acts Pursuant to NRS 48.045 and Evidence of Domestic Violence

Pursuant to 48.061 filed on 1/06/11 2762-2784
Notice of Motion and Motion to Admit Evidence of Other Crimes filed on

02/02/05 0150-0165
Notice of Motion and Motion to Admit Evidence of Pelygraph

Examination Results filed on 03/29/12 3412-3415
Notice of Motion and Motion 1o Dismiss based Upon Violation(s) of the

Fifth Amendment Component of the Double Jeppardy Clause,

Constitutional Collateral Estoppel and, Alterpatively, Claiming Res

Judicata, Enforceable by the Fourteenth Amendment Upon the States

Pre¢luding State’s Theory of Prosecution by Uniawful Intentional

Stabbing with Knife, the Alleged Battery Act Described in the Amended

Information filed on 03/16/12 3201-3224
Notice of Motion and Motion 1o Seal Records filed on 03/22/12 3416-3429
Notice of Motion and Motion to Waive Filing Fees for Petition for Writ of

Mandamus filed on 12/06/13 46954697
Notice of Motion and Motion to Withdraw as Antorney of Record filed on

09/23/15 5517-5519
Notice of Motion and Motion to Withdraw as Attorney of Record filed on

09/29/15 5525-5527
Notice of Motion filed on 01/13/14 4721
Notice of Motion filed on 01/21/14 4748
Notice of Motion filed on 01/27/14 4760
Notice of Motion filed on 02/24/14 4810
Notice of Motion filed on 03/04/14 4853
Notice of Motion filed on 06/08/15 5154-5160
Notice of Motion filed on 07/23/14 4890
Notice of Motion filed on 08/29/14 4922
Notice of Motion filed on 09/15/14 4953
Notice of Witness and/or Expert Witnesses filed on (2/03/09 0166-0167
Notige of Witnesses and/or Expert Witnesses filed on 02/17/09 0178-G179
NV Supreme Court Clerks Certificate/ Judgment Affirmed filed on

02/06/15 30725081
WV Supreme Court Clerks Certificate/Judgment Affirmed filed on

07/26/13 4653-4661
NV Supreme Court Clerks Certificate/Judgment Dismissed filed on

06/18/14 4866-4870¢
NV Sopreme Court Clerks Centificate/Judgment Dismissed filed on

03/12/15 S089-5093

NV Suprems Court Clerks Certificate/Judpment Dismissed filed on
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09/28/15 5520-5524
NV Bupreme Court Clerks Certificate/Judgment Dismissed filed on

10/29/14 5062-5066
’Keefe’s Reply to State’s Cpposition to Motion to Admit Evidence

Showing LVMPD Homicide Detectives have Preserved Blood/Breath

Alcohol Evidence in Another Recent Case filed on 08/13/10 1256-1265
Opposition to State's Motion to Admit Evidence of Other Bad Acts filed

on 02/06/09 (4169-0172
Order Authorizing Contact Visit filed on 03/04/0% (219-0220
Order Authorizing Contact Visit filed on 08/12/10 1253-1254
Order Denying Defendant’s Ex Parte Motion to Extend Prison Copywork

Limit filed on 08/13/15 5486-5488
Order Denying Defendant’s Ex-Parte Motion for Reimbursement of

Incidental Costs Declaring Defendant Ingigem and Granting Forma

pauperis filed on 03/11/14 4840-4842
Order Denying Defendant’s Motion for Reliet From Judgment Based on

Lack of Junisdiction for U,8. Court of Appeals had not [ssues any

Remand, Mandare or Remittatture filed on 09/04/14 4027-4929
Order Denying Defendant’s Motion 10 Dismiss filed on 04/11/12 3434-3435
Order Denying Defendant’s Motion 10 Seal Recoreds and Defendant’s

Motion to Admit Evidence of Plygraph Examination filed on 05/24/12 3448-3449
Order Denying Defendant’s Petition for Writ of Mandamus or in the

Alternative Writ of Coram Nobis; Order Denying Defendant’s Motion to

Waive Filing Fees for Petition for Writ of Mandamus; Order Denying

Defendant’s Motion to Appoint Counsel filed on 01/28/14 4761-4763
Order Denying Defendant’s Pro Per Motion for Judifical Notice- The

State’s Failure to File and Serve Response in Opposition filed on 04/01/14 | 4855-4857
Order Denying Defendant’s Pre Per Motion for Leave to File

Supplemental Petition Addressing all Claims in the First Instance

Required by Statute for Sudicial Economy with Affidavit filed on

07/15/15 5464-5466
Ovder Denying Defendant’s Pro Per Motion to Modify and/or Correct

Hlegal Sentence filed onG3/25/14 4852-4854
Order Denying Defendant’s Pro Per Motion to Withdraw Counsel for

Confliet and Failure to Present Claims When [LA.C, Claims Must be

Raised Per Statute in the First Petition Pursuant to Chapter 34 filed on

07/15/15 5461-5463
Order Denying Matthew D. Carling’s Motion to Withdraw as Attorney of

Record for Defendant filed on §1/19/15 5574.5575
Order Denying Motion to Disqualify filed on 10/06/14 5037-5040
Order filed on 01/30/09 (145
Order filed on 11/06/10 1462-1463
Cheder for Petition for Wit of Habeas Corpus filed on 10/15/14 5051
Order for Production of Inmate Brian O'Keeft filed on 05/26/10 1032-1033
Order for Return of Fees filed on 11/10/11 3183
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Order for Transcripts filed on 04/30/12 3442
Order Granting and Denying in Part Defendant’s Ex-Parte Mation for

Production of Documents (Specific) Papers, Pleadings, and Tangible

Property of Defendant filed on 02/28/14 4818-4820
Order Granting Ex parte Motion for Defense Costs filed on 07/01/10 1044-1045
Order Granting Request for Transcripts filed on 01/20/11 2966-2967
Order Granting Request for Transcripts filed on 04/27/11 3043
Order Granting Request for Transcripts filed on 09/14/10 1430-1431
Order Granting Request for Transcripts filed on 0%/16/10 1438-1439
Order Granting, in Part, and Denying, in Part, Motion by Defendant

P Keefe for Discovery filed on 08/23/10 1394-1395
Order Granting, in Part, and Denying, in Part, Motion by Defendant

O’Keefe to Preclude the State from Introducing at Trial Other Act or

Character Evidence and Other Evidence Which is Unfairly Prejudicial or

Would Violate his Constitutional Rights filed on 09/09/10 1427-1429
Qrder Granting, in Part, the State’s Motion to Admit Evidence of Other 3199-3200
Bad Acts filed on 03/13/12

Order Releasing Medical Records filed on 04/08/1 1 3039-3040
Order Requiring Material Witness to Post Bail or be Committed to

Custody filed on 03/10/09 0230-0231
Order Shortening Time filed on 08/16/10 1283
Petition for a Writ of Mandamus or in the Alternative Writ of Coram

Nobis filed on 12/06/13 4663-4694
Petition for Writ of’ Habeas Corpus or in the Alternative Motion to

Preclude Prosecution from Seeking First Degree Murder Conviction

Based Upon the Failure to Collect Evidence filed on 01/26/09 0125-0133
Petition for Writ of Habeas Corpus Pursuant to NRS 34.360 Exclusive

Based On Subject-Matter of Amended Information Vested in Ninth

Circuit by notice of Appeal Then "COA™ Granted on a Double Jeopardy

Violation with No Remand lssued Since filed on 09/15/14 4940-4949
Petitioner’s Supplement with Exhibit of Oral Argument Scheduled by the

Ninth Circuit Court of Appeals for November 17, 2014, Courtroom #1

filed on 10/01/14 4984-4988
Pro Se “Reply to State’s Opposition to Defendant’s Pro Se Motion to

Modity and/or Cormrect Illegal Sentence filed on 03/04/14 4821-4832
ProSe “Reply” to State’s Opposition to Defendant's {Ex-Parie) “Motion

for Reimbursement of Incidental Costs Subsequent the Courts Declaring

Defendant Indigent and Granting Forma Pauperis” filed on 02/24/14 4792-4799
Receipt of Copy filed on 01/03/11 2761
Receipt of Copy fiied on 01/12/1] 2812
Receipt of Copy filed on 01/12/11 2813
Receipt of Copy filed on 01/18/11 2876
Receipt of Copy filed on 01/27/09 0134
Receipt of Copy filed on 01/3G/09 D146
Beceipt of Copy filed on 02/06/09 D168
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Receipt of Copy filed on 03/04/09 0221
Receipt of Copy filed on 03/24/09 0323
Receipt of Copy filed on 05/24/10 1031
Receipt of Copy filed on 06/13/11 3163
Receipt of Copy filed on 06/30/10 1036
Receipt of Copy filed on 08/02/10 1240
Recaipt of Copy filed on (18/02/10 1241
Receipt of Copy filed on GB/02/10 1242
Receipt of Copy filed on 08/02/10 1243
Receipt of copy filed on 08/13/10 1255
Receipt of Copy filed on 09/14/10 1432
Receipt of Copy filed on 09/17/10 1433
Recgipt of Copy filed on 69/21/10 1440
Receipt of File filed on 07/01/10 1046
Reply in Support of Supplemental Petition for Writ of Habeas Corpus
(Post-Conviction) filed on 08/25/15 5500-5510
Reply to State’s Response to Defendant’s Pro Per Post-Conviction

Petition for Habeas Corpus filed on 06/16/15 5423-5432
Reply to State’s Response to Defendant’s Supplemental Petition for Writ

of Habeas Corpus filed on 08/24/13 3489-5499
Regeust for Bough Drait Transcripts filed on 1021415 5549-5551
Request for Rough Draft Transcripts filed on 07/17/12 3458-3460
Request for Certified Transcript of Proceeding filed on 09/09/09 (0772-0723
Reguest for Rough Draft Transcript filed on ¢5/21/09 03290331
Request for Rough Draft Transcripts filed on 11/20/12 4629-4631
Return to Wit of Habeas Corpus filed on (1/29/0% 0135-0145
Second Amended Information filed on 08/19/10 1326-1328
State’s Opposition to Defendant’s (Ex-Parte) “Motion for Reimbursement

of Incidental Costs Subsequent the Courts Declaring Defendant Indigent

and Granting Forma Pauperis” filed on 02/07/14 4768-479]
State’s Opposition to Defendant’s Motion for 2 Reasonable Bail filed on

09/27/10 1452-1461
State's Opposition to Defendant’s Motion for Judicial Notice — The

State’s Failure to File and Serve the Response in Opposition filed on

03/10/14 4834-48349
State’s Oppesition to Defendant’s Motion to Dismiss filed on 03/21412 3407-3411
State's Opposition to Defendant’s Motion to Preclude the State from

Introducing at Trial Improper Evidense and Argument filed on 01/12/11 2814-2871
State’s Opposition to Defendant’s Motion 1o Seal Records filed on

04/G5/12 3431-3433
State’s Opposition to Defendant’s Motion to Suppress his Statements to

Police, or, Alternatively, to Preclude the State from Introducing Portions

of his Interrogation filed on G8/17/10 1306-1319

State’s Opposition to Defendant’s Motion to Withdraw Counsel for
Conflict and Failure to Present Claims When L.A.C. Claims Must be

N
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| Raised Per Statute in the First Petition Pursuant to Chapier 34 filed on

06/25/15

5442-5446

State’s Opposition to Defendant’s Pro Per Motion for Leave of Court to
File Motion. . .Rule 2.4 filed on 09/12/14

4935-4939

State’s Opposition to Defendant’s Pro Per Motion to Chief Judge to
Reassign Case to Jurist of Reason Based on Pending Suit Against Judge
Michael Villam for Proceeding in Clear “Want of Jurisdiction” Thereby
Losing Immunity, Absolutely filed on 09/12/14

4930-4934

State’s Opposition to Defendant’s Pro Per Motion to Modify and/or
Correct lllegal Sentence filed on 02/24/14

4811-4817

State”s Opposition to Motion for Evidentiary Hearing on Whether the
State and CCDC have Complied with their Obligations with Respect to
the Recording of 2 Jail Visit Between O’Keefe and State Witness Cheryl
Moris filed on 08/10/10

1244-1247

State’s Opposition to Motion to Admit Evidence Pertaining to the Alleged
Victim’s Mental Health Condition and History, Including Prior Suicide
Attempts, Anger Outbursts, Anger Management Therapy, Self-Mutilation
and Ermatic Behavior filed on 08/16/10

1277-1282

State’s Opposition to Motion to Admit Evidence Showing LVMPD
Homicide Detectives Have Preserved Blood/Breath Alcohol Evidence in
Anocther Recent Case filed on 08/10/10

1248-1252

State’s Opposition to Motion to Dismiss and, Alternatively, to Preclude
Expert and Argument Regarding Domestic Violence filed on 01/18/11

2908-25965

State’s Opposition to Motion to Preclude Expert Testimony filed on
(8/18/10

1320-1325

State’s Response and Motion to Dismiss Defendant’s Motion for Retief
from Judgment Based on Lack of Jurisdiction for U.S, Court of Appeals
had not lssued any Remand, Mandare or Remittatture of filed on 08/07/14

4891-4902

State’s Response and Motion to Dismiss to Defendant’s Pro Per Petition
for Writ of Habeas Corpus Pursuant to NRS 34.360 Exclusive based on
Subject-Matter of Amended Information Vested in Ninth Circuit by
Notice of Appeal Then “COA" Granted on a Double jEopardy Violatio
with No Remand Issued Since (Post Conviction), Amended Peition and
Accompany Exhibits. Opposition to Request for Evidentiary Hearing, and
Opposition te Pro Per Mation to Appoint Counsel filed on 10/10/14

3041-5050

State’s Response to Defendant’s Motion (o Preclude the State from
Introducint at Trial Other Bad Acts or Character Evidence and Other
Evidence that is Unfairly Prejudicial or Would Violate his Contitutionsal
Rights filed on 08/16/10

1268-1276

State’s Response to Defendant’s Petition for a Writ of Mandamus or in
the Alternative Writ of Coram and Response to Motion to Appoint
Counsel filed on 12/31/13

4708-4713

State’s Response to Defendant’s Pro Per Post-Conviction Petition for Writ
of Habeas Corpus filed on (06/02/15

5145-5147

State’s Response to Defendant’s Pro Per Supplemental Petition for Writ

-10-
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of Habeas Corpus and Evidentiary Hearing Request, “Motion for Leave to
File Supplemental Petition Addressing all Claims in the First Instance
Required by Statute for Judicial Economy with Affidavit,” “Reply to
State’s Responise to Defendant’s Pro Per Post Conviction Petition for
Habeas Corpus,” and “Supplement with Notice Pursuant NRS 47.150¢2);
NRS 47.140(1). that the Untied States Supreme Court has Docketed (#14-
10093) the Pretrial Habeas Corpus Matter Pursuant 28 USC 2241{c)(3)
from the Mooting of Petitioner’s Section 2241 Based on a Subsequent
Judgment Obtained in Want of Jurisdiction While Appeal Pending” fited

on 07/09/15 5455-5458
State’s Response to Defendant's Reply in Support of Supplemental Post-

Convietion Petition for Writ of Habeas Corpus filed on 09/03/15 3511-5516
State’s Response to Defendant's Supplement to Supplemental Petition for

Writ of Habeas Corpus (Post-Conviction) filed on 07/31/15 5473-5475
State’s Supplemental Opposition to Motion to Seal Records filed on

04/17/12 3436-3437
Stipulation and Order filad on 02/10/09 0173-0174
Substitution of Attorney filed on 06/29/10 1034-1035
Supplement to Supplemental Pelition for Writ of Habeas Corpus (Post-

Conviction} filed on (47/13/15 5459-5460
Supplement with Notice Pursuant NRS 47.150 {2); NRS 47.140 (1), That

the United State’s Supreme Court has Docketed {#14-10093) The Pretrial

Habeas Corpus Matier Pursuant 28 U.8.C.§ 2241 ©(3) From the Mooting

of Petitioner’s Section 2241 Based on a Subsequent Judgment Obtained in

Want of Jurisdiction While Appeal Pending filed on 06/17/15 5433-5437
Supplemental Appendix of Exhibits to Petition for 2 Writ of Habeas

Corpus Exhibits One (1) Through Twenty Five {25) filed on 06/12/15 5161-5363
Supplemental Notice of Defendant’s Expert Witnesses filed on 07/29/10 I117-1151
Supplemental Notice of Expert Witness filed on 05/17/12 3443-3447
Supplemental Notice of Expert Witnesses filed on 01/03/] | 2756-276()
Supplemental Notice of Expert Witnesses filed on 08/13/10 1266-1267
Supplemental Notice of Expert Witnesses filed on 08/16/10 1297-1305
Supplemental Notice of Witnesses filed on ¢1/14/11 2872-2875
Supplemental Notice of Witnesses filed on 03/10/09 0228-0229
Supplemental Notice of Witnesses filed on 03/11/09 0237-0238
Supplementa] Petition for Writ of Habeas Corpus (Post Conviction) filad

on 04/08/15 5094-5144
Supplemental Petition for Writ of Habeas Corpus filed on 06/15/15 3364-5419
Verdict filed on 03/20/0% (G289
Verdict filed on 06/15/12 3457
Verdict Submitted to the Jury but Retumned Unsigned filed on 09/02/10 1397-1398
Writ of Habeas Corpus filed on 01/30/09 0147-0148

v
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TRANSCRIPTS

Document Page No.
Transcript — All Pending Motions and Calendar Call filed on (2/04/1) 2996-3038
Transcript — All Pending Motions filed on 07/1{/09 0351-0355
Transcript — All Pending Motions filed on 08/30/12 3461-3432
Transcript — All Pending Motions filed on 11/23/10 1464-1468
Transcript — All Pending Motions on 07/10/0% 0348-0350
Transcript — Calendar Call filed on 02/04/11 2968-2973
Transcript — Calendar Call filed on 08/30/12 3520-3535
Transcrpt — Continued Hearing: Motion in Limine to Present Evidence of

Other Bad Acts filed on 08/30/12 3483-3509
Transeript ~ Defendant’s Petition for Writ of Habeas Corpus (Post

Conviction) filed on 10/29/15 5560-5564
Transcript — Defendant’s Pro Per Motion to Dismiss Based Upon

Viclation(s) filed on 08/30/12 3510-3519
Transcript — Defendnat’s Motion to Sertle Record filed on 07/10/09 0342-0345
Transeript — Entry of Plea/Trial Setting filed on 07/10/09 0356-0358
Transcript — Jury Trail — Day 1 filed on 10/14/09 0724-1022
Transcript — Jury Trial — Day 1 filed on 07/10/09 0582-0651
Transeript — Jury Trial — Day 1 filed on (7/10/09 0652-0721
Transenpt - Jury Trial — Day 1 filed on 09/04/12 4278-4622
Transcript — Jury Trial — Day 1 filed on 11/23/10 1579-160G2
Transeript — Jury Trial — Day 2 filed on 07/10/09 0515-0581
Transcript — Jury Trial — Day 2 filed on 11/23/10 1603-1615
Transenipt - Jury Trial — Day 2 on 09/04/12 4001-4227
Transcript — Jury Trial — Day 3 filed on 07/10/09 0462-0514
Transcript — Jury Troal — Day 3 filed on 11/23/10 1616-1738
Transcript — Jury Trial — Day 3 on 09/04/12 3779-4000
Transcript — Jury Trial — Day 4 filed on G7/10/09 408-0461
Transeript — Jury Trial — Day 4 filed on 11/23/10 1739-2032
Transeript — Jury Trial — Day 4 on 09/04/12 3600-3778
Transcript — Jury Trial — Day 5 Rled on (7/10/09 0359-0407
Transcript — Jury Trial — Day 5 filed on 09/04/12 3538-3599
Transcript — Jury Trial — Day 5 filed on 11/23/10 2033-2281
Transcript — Jury Trial — Day 6 filed on 11/23/10 2282-2507
Transeript — Jury Trigl — Day 7 fled on 11/23/10 2508-2681
Transeript — Jury Tnial — Day 8 filed on 11/23/10 1469-1470
Transcript — Jury Trial — Day 9 filed on 11/23/10 1471-1478
Transcript — Matthew D. Carling’s Motion 1o Withdraw as Attorney of

Record for Defendant filed on 10/29/15 5557-5559
Transcript — Motions Hearing — August 17, 2010 filed on 11/23/10 1479-1459
Transcript — Motions Hearing — August 19, 2010 filed on 11/23/1D 1500-1536
Transenpt — Motions Hearing — August 20, 2010 filed on 11/23/10 1537-1578
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Transcript — Notice of Motion and Motion by Defendant O'Keefe to

Preclude the State from Introducing at Trial Improper Evidence and

Argument filed on 02/04/11 2974-2989
Transcript — Partial Transcript of the Jury Trial - Day 2 filed on 03/18/09 | 0240-0244
Transcript ~ Petrocelli Hearing filed on 05/19/11 3049-3162
Trarscript — Proceedings filed on 01/02/09 0028-0124
Transcript — Sentencing August 16, 2012 filed on 12/03/12 4632-4635
Transcript — Sentencing August 28, 2012 filed on 12/03/12 4636-4652
Transcript — Sentencing fited on 07/10/09 0337-0341
Transcript — Status Check: Availability of Dr, Benjamin for Trial filed on

02/04/11 | 2690-2995
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Okay. I think, Your Henor, the last trial the State
introduced not only other bad acts that hadn't been noticed hbefore,
but it also repeatedly tried to introduce this evidence of domestic
violence and the cause of domestic vioclence and made an Aargument
about domestic vioclence; and the Court had ruled that they should
noet do that and they did it any way, hut they were limited on their
felony that was admissible for motive and intent, but they kepk
trying to rely in propensity by their argument and it was improper
argument. and it became clear after the fact when they've now -- now
they're seeking to remedy what they couldn‘t do before.

Last time they couldn't have called an expert. They
didn’t notice one. They couldn’t have introduced bad acts. They
didn't notice it. S$So, by their -- by their now recent trying to do
all this stuff, it’'s very evident that they were risking a mistrial
and a hung jury. They didn't have -- they weren't prepared to do
what they were supposed to do.

The case laws very clear on that they dom’'t get to have
a -- & free ride trial risking a mistrial. Thay go to me into
asking for a mistrial; that was denied, but there is case law on it
that when I move for a mistrial and it’s denied and there’s =still a
hung jury, when they did that conduct, it‘s still a basiz to
preclude a new trial for double jeopardy.

And we're not doing expert -- we're not talking about
their expert notice now, Just the double jeopardy aspect of it?

THE COURT: Na. One at a time --

103000
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MS. PALM: Okay.

THE CQURT: -- that was your --

ME. PAIM: CQkay.

THE COURT: -- first item. And I just want to hear your
argument, then I'll hear the States, then I'11 make the ruling on
that item.

MS. PARIM: Qkay. Well, so my argqument iz that the Supreme
Court has been very clear on the State has not allowed to put on a
trial as a practice run. They’'re not allowed Lo use 2z -- a trial
to improve their case,

And with every single case, every single time this casge
is tried, the evidence comes out a little stronger, but gives Mr.
0'Keefe and that's what happens when you have multiple triale. The
testimony has subtle changes in it. I save the case law for that
if they're talking about that; that's what happens each time it
geta a little stronger.

Now, here they want to make it way stronger, but it was
evident that they were -- they were pPurpogely causing misconduct in
that trial. We move for a mistrial and they should not be able to
try this case again and remedy the defects in the last trial.

THE COURT: Thank you. Whe's handling that for the State?

MR, LALLI: I am, Your Honor.

The -- a mistrial resulted in the previous trial
because ¢of a hung jury. HNot because of any misconduct. There was

no misconduct on the part of the State and I think -- you know,
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it’'s when there are perscnal attacksa, you know, levied against you
there’s always that -- that inclination to kind of jump down in --
into that realm and go tit for tat. I'm just not going to do it,

There was no misconduct, The record will bare that
out. Hopefully the Court’'s memory and recollection will bare that
cut .

What keeps being cited by the defense are the use of
quotations that I recited in my closing argument and in my opening
statement. &All of which are proper and I cited -- I cited
treatises that stand for the proposition. It's gaod -- good and
appropriate to do that. It is being an effective advocate, T
cited to a Supreme Court case from another jurisdiction that =said
that’'s argument from the Court‘s own experience. T know the Court;
it has been a practitioner in this jurisdiction for many years.

When you lock at the great Erial lawyers of Clark
County, when you look at people like Nell Harmon or Bill Coot
[phonetic] or David Schwartz or Dan Seaton: they were masters in
this art. Apd certainly as -- as much as was hurled at them in the
Supreme Court, the Supreme Court has never said You cannct be an
effective advocate in the courtroom which is what I did.

The other issue with reapect to double jecpardy is that
some how Lo -- to adopt what the defense is saying some how we the
State tried a case that we knew would rasult in a hung jury so that
we could have this third opportunity to -- to Lry Mr. O'Keefe which

doesn’t even pass the straight face test. I mean, nothing could be
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further than the truth.

And o what you're left with is there was a hung jury
here. Can a person be retried or does deuble jeopardy bar a
retrial under the circumstances? I've cited a plethora of Nevada
Supreme Court cases that obvicusly stand for the proposition that a
person can be retried after a hung jury.

THE COURT: T don't -- I don'‘t agree, Ms. Falm, that there
was any misconduct in this case. &aAnd if there was miscenduct, I
rarely don’'t see that it was intentional with the go-in mind to
create & mistrial, so the State can have a do over and perhaps
strengthen their case.

And so, I'm not granting the metion based upon double
jeopardy argument. I don't find intentional misconduct on behalf
of the State. And there isn't any persuasive case law that says if
there's a hung jury and I believe it was ten/two for guilt that
that precludes the State from retrying a particular Defendant, so
ot that issue I'm going to deny the Defendant’s motion.

The issue of the State filing the notice of the eXpert
timely for the third rtrial did not file a notice of expert for the
first or second trial. T think that was your second issue, Ms.
Palm. Go ahead.

MS. PAIM; It was, Your Honor, Thank you.

Secause of the same double jecpardy concerns, the State

ghould not he allowed now to correct what they didn't do right the

lagt time what they clearly wanted to do by their arguments., The
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double jeopardy, the reason that a hung jury would not prevent a
retrial in this case is becauss it's considered a continuaticn of
the trial from the last jury that was impaneled. It's a
continuation from that, so their notice period ended twenkty-one
days before the last retrial.

Now, I know that they've said we have changed, you
know, what we’'re doing notice wise, but that was after a reversal
and it came back for different charges and there's case law and I
cited in my brief that the Defendant can change courses to ramedy
things that weren't remedied with an order of reversal.

We raised several issues in the first appeal. The
Supreme Court chose not to address those because it was sending it
back; that’'s our opportunity to address them with thiz Court which
we did. I have litigated everything and that was appropriate.
It's appropriate for us to attempt to change the things that we
thought were erroneous the firat time.

Now, if the State had changed course, I'm not saying
that they could have, but if they did their opportunity to change
course ended with twenty-one days before the last trial. The
retriale a continuation of that. &And so we didn't have a timely
notice on the expert.

THE COURT: It was timely for the third trial. It's aot
timely if we start the clock at the second trial.
M3. PALM: That’'s correct,

And alsgg their expert is prohibited by NRS 48.051

el
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subsection 2 of that statute says expert testimony concerning the
effect of domestic viclence may not be offered against the
Defendant pursuant to subsection 1 to prove the cccurrence of an
act which forms the basis of the criminal charge against the
Defendant. And we addressed this alsc in our bad actg motion, but
the legiglative intent which is more comprehensively addressed from
the subsequent motion is clear that this sort of evidence was not
to be used against a criminal Defendant.

So, the expert in this case is inappropriate; that the
intent of that subsection that adding language to that subsection
to allow the State to bring in experts on the issue of domestic
violence was for when they had thie situation of a recanting wvictim
and that's quoted at length in my other -- in my other opposition.
That’'s not the situation here. They want to use it as evidence of
guilty. They want te use it as Propensity, There’s no reason to
have an expert in here otherwise. A&And it‘s inappropriate under the
gtaturte. It's not allowed.

And aside from that, the last time we were not allowed
te have an expert testify about Ms. Whitmarsh's diagnosis. And I
quoted in my -- in my brief the lirtle discussion on that and it
was Mr. Lalli saying so now that after the fact we’re supposed to
come in hetre and, you know, examine this dead woman and the Court
said not at this time you're not. S0 we were precluded from doing
a similar thing. What they want to dec now after a hung jury which,

you know, that’s just completely unfair they're allowed to do that,
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if they‘re allowed to bring in expert now.

Flus, this expert never diagnosed Ms. Whitmarsh. She
never talked to Me. Whitmarsh and Ms. Whitmarsh had a whole host of
psychiatric disorders which, you know, we submitted the exhibit to
the motion which was under seal; that just confused the heck out of
what would have been going on with this woman when it comes to
domestic batteries or viclence syndrome or battered woman syndrome.

She had all kinds of problems. She was bipolar. She
had panic discorder. Major depressive episodea. Multiple suicide
attempts. Impulse control. Anger problems. She also reported
leng term abuse by her own husband, eightsen years of abuse., So to
have this woman come in here and say now this iz what was going on
in this case or talk about the syndrome at all is extremely
prejudicial to Mr. C‘Keefe. Entirely inappropriate under the
statute and so we would agk to preclude their expert. Also their
late notice expert.

THE COURT: Mr., {2lii?

MR. LALLY: Your Honor, counsel said a couple of times
mention the words changing course. And T just wanted to be very
clear, we're not changing course. Our theories of guilt haven't
changed. The theories of what was happening in this relaticnship
haven't changed, 1It‘s all the game.

I think Y would not be a good lawyer and I would not be
fulfilling my obligations to this community if when I got a case

every time I worked on that case, I didn't do something toc make it

1
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better. I think that is my responsibility and my obligation as an
attorney. And I think it is ludicrous to suggest that if the case
is going to be retried, everybody’s hands are tied and we're Just
stuck by what happened bhefore. I mean, we could call amount of
lawyers into a courtroom and simply read a prior tranacript and
give it back to the jury if that were the case.

And I illustrated one example. There are many others
of how the defense is not lived by this theory with respect to
their experts. The Court may recall on the second trial they
relitigated a number of issues. The bad act issues. The Defendant
statement was substantially redacted from the first trial, and good
for them,

I mean, Ma. Palm’s doing her very best to be a good and
effective advocate as she should. W®hile we're certainly geoing to
do the same thing on the State's end.

With reapect tg this -- some how we’re bound to notice
an expert from the very beginning or we're forever damned if you
will throughout the life of the case. There’s just absclutely no
legal support for that premise. There's no -- thers's no Bupport
for whatscever. If we choose to call an expert witness:; that is
our right subject te the Court telling us that we can't.

The statute is very clear and Ms. Mercer's really an
expert in this arsa, but the statute on domestic viclence, we have
a statute on it. And we’re not allowed. I would agree with Ms.

Palm, we're not allowed to bring in an expert in and to talk about
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propensity that that man is a wife beater and a woman beater and so
he beat this woman too.

If the Court will recall the defense theory here ia
that, and I don't want to -- I don‘t want to speak for what their
theory is geoing to be in the case, but I think a reasonable
observer would take their position to be that things were just fine
in their relationship., Sure, they had their issues in thse past.
but those had kind of resolved themselves and sure enough Victoria
Whitmarsh was back with him because she loved him. And that's just
nct the case. That is just not the case.

And we're entitled subject to the Court limiting us.
Subject to the Court reeling us in. If the Court believes we're
getting too far field, then I'm going to submit to the Court we're
not going too far field, but we have the right to explain why is
that she might have stuck around with this gquy or come back to him.

And specifically with regard to the statute 48.061,
we’'ve cited the Cpurt with the legislative history of that. And if
you read it and even if you look at the history cited by Ms. Palm,
and 1 apologize, Your Homor, it's just occurring to me, you didn't
read our -- you haven't read our meotion -- our bad act motien and
that's the motien that kind of deals with this in Ms. Palm's
opposition to ik,

But both of us cite to you legislative history on that
-- on that and perhaps maybes -- if the Court get‘s beyond the

procedural issue and then wants to kind of jump intoc the substance
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of it, maybe addressing that a later time is appropriate, but T can
tell the Court why it was that this section wasz enacted. And it‘s
borne out in both of the legislative history cited by the defense
and by the State.

The Nevada District Attorney's Associlation went to the
Legislature and said hey, Defendants are able to come in and
they're able to call experts as to why they do the things that they
do. We don't have the similar cpportunity to de that with raspect
to cur victims and why they do the things that they do. Why it is
that they recant when they testify; and it's certainly is Ms,
Palm'e positicn that Victoria Whitmarsh had recanted in her
allegations against the Defendant in the past. She cited
transcripts and arqued up and down that, in fact, was the case.

We're certainiy able to -- well, soc the Kevada District
Attorney’s Association went to the Legislature and specifically
asked them to change this statute to allow for the State to do what
we are doing in thig very case; that's what the history of the
statute says. And so it is appropriate. We're entitled as good
lawyers to make our cases as good as we can within the bounds of --
of ethics. And certainly our notice was timely filed in this case.

THE COURT: Anything further, Ms. Palm?
MS. PALM: Well, in response to that., We’ve never been able

te put on evidence that Victoria Whitmarsh recanted. So the fact
that we may talk about that whether things are admissible or not

admissible, we've never put on evidence abeout that. Last time we
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took our lumps, he’'s got a Felony conviction for domestic battery.
The Court did the balancing already on that and we weren't allowed
Lo come forward with -- but yeah, she recanted in that case.
And we’'re not asking toc now, so there’s no reason to
bring on this expert who's going to talk about her state of mind
which is entirely ambigueus given her mental health history. And
it's not cimely.
THE COURT: Well, he's not going to -- the expert’s not going
to say her -- her particular state of mind is gemerally this is
what the dynamics of this -- of a domestic viclence relationship
entails.

S0 he can’t -- is not going to be allowed to say this is

what she was thinking in this cass.

MS. PALM:; Well, then I'm not sure how it s relevant.

THE COURT: Well, we're going to deal with that at 1:30
‘cause that’'s part and parcel of the motion for 1:30. But the
issue of the timeliness that there's absolutely no case law,
statutory law, that provides that on a second trial, third trial,
fourth trial that the State can't -- State or defense can't notice
new witnesses, can’'t notice new experts as long as they're noticed
cimely.
S0 on item 2 as far as the timeliness of the notice I
find that it was timely and we‘ll deal with the issue of substant
area of that at 1:30.

The last item of the first part of the motion, Msg.

Palm, iz that your client's speedy trial rights have been viclated.
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1 MS. PALM: That's correct, Your Honor. Mr. O'Eeefe has at

2 [|all times prier to this asserted his speedy trial rights. The last
3 [|time the case presented -- this case was presented, the State

4 ||wasn't prepared to present this evidence. They didn‘t give notice
3 |[|for this evidence. It s lack of preparedness directly implicates

6 || his speedy trial right. Again it's a whole double jeopardy speedy
7 ||trial kind of mix as their remedying what they didn't do last time
8 llalthough we think that they're respongible for the hung jury last

9 ||time.

10 So -- and alsc allowing this late notice expert is

11 ||going to cause even further delay because we haven’t had the

12 ||opportunity to go get a battered woman's expert to talk about. I
13 lldon’t know what their expert’s going to say either. We haven’t had
14 || -~ at this point, not only was there notice just for this person,
153 ||we don’t have a report. We don't know what they're going to talk
16 ||about. I can‘'t go get somebody to tell me how to counter what the
17 ||evidence is when they haven't given me notice of what the evidence
8 [|[is. There's n¢ report. Thisz ieg geing to cause further delay

18 ||because I'm going to have to lock into battered woman syndrome and
20 iwhether their opinions are accurate. I don't know what the

21 ||epinions are.

22 THE COURT:; I haven't seem to notice, but I‘m agsuming the

23 ||notice identifies a brief statement as tc the area they're going to

24 lltestify too and their CV needed to be attached to the notice., I'm

25 |lasguming that was dene in this case?
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MR. LALLI:

Yes, Your Honor. It was.

THE COURT:

And it has a list of publications and other cases

they testified in?

MR. LALLI:

It's a -- it’'s & curriculum vitae, Your Honor. I
guess here’'s what I can tell the Court on this., With respact to --
ler's just -- without trying to morph everything back into one big

With respect to the speedy trial issue, I understand that

issus .,

the Defendant has been invoking his right to speedy trial and he

has that right.

We’re not suggesting he doesn't after a retrial,
But I do want to point out that the Court has really
bent over packwards to accommodate his speedy trial right. The
Court may recall that initially after the verdict or the -- the non
verdict in this case, the Court wanted to put thig case on the very
And it was at

next day to set it for retrial. The very next day.

Ms. Palm’'s request and the State’s acquiescence. I don't want to
suggest that we didn’t join in the request or agree to the reguest,

but in -~ in opposition to this -- to the Court's desire te set it

A short

the very next day, it was asked to be passed for a time.
period of time, but it was asked to be passed for a time, s that
the -- the parties could explore whatever they were going to
explore.
And then the Court certainly that has a lot of trials
on it’s calendar and does a lot of trials, set this really almost

ocut of desperation for the date that we'rs now set because the

Court may recall there was a -- a very lengthy case involving UMC,
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a fraud case, that had previcusly started and couldn't finish, Just
a monster of a case and as I recall there‘s also a capital case
that was at this ares of time, but the Court was soc determined to
give and to honor Mr. O'Keefe's right to speedy trial that it set
this trial now.

And a? things would have it, the storm clouds have
cleared if you will and the Court now does have an aopportunity to -
- to hear the trial now. It was a time that worked for my scheduole
and it was a time that worked for Ms. Palm’s schedule.

When you lock at the cases that we've cited, the Manley
case that talks about delays by conflicts. In the Court's
schedule, that does not in and of itself amount to a speedy trial
viclation. A crowded docket or crowded calendar as we we’re
experiencing in the Eighth Judicial District Court does not result

in a speedy trial wviclation and that’'s under Bailey versus State,

the 1978 case that we cited, B-A-I-L-E-Y.

So with respect to just mere timing issues, there iz no
igsue here. There's none whatsoever. With respect to the notice,
the Legislature and the Supreme Court has adopted this idea of
twenty-one days whether I agree that that’s sufficient time or not
ig really irrelevant, but that’s what our Legiglature has gaid is
sufficient time to notice the defense of an expert so that they can
vall the expert if they want too. They can reach out to the
expert. We've never said hey you can’t talk to this person. They

can do their investigation, They could have gcught immediately to
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retain an expert upen receiving our notice. Or srtart exploring
that opportunity. Or reaching out to the office of appointed
counsel for that purpeose.

S0 these -- if there is a delay that Ms. Palm believes
she needs based upon our right and our willingness to endorze and
call an expart In domestic viclence, that's not our issue. That's
net our fault. That's not something that can be blamed uporn the
State because we have complied with ocur -- our stafutory duty. If
she needs more time to prepare because of that, that's a separate
issue, but that’'s not something that you can say the State did or
the Court did to infringe upen that man's speedy trial rights.

THE COURT: Frankly, I don‘'t recall stating that we could
start the trial the next day or the next week, but it seems like
Ms. Palm ien’'t objecting to that --

MS. PALM: No.

THE COURT: -- so apparently I did say that.

MR. LALLY: It's in the record. I cited the --

THE COURT: Ckay.

MR. LALLI: -- transcripts where that occurred in the --

THE COURT: But no. The point iz --

MS. PALM: Well, you --

THE CQURT: -- Ms. Palm, that --
MS. PALM: -~ well --
THE COURT: -- this Court attempted to give You the earliest

trial date possible after the hung jury or the mistrial was
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declared and assuming the transcript is accurate that ¢ was willing
tc give you a trial the next week or the next day. Alsco I tried to
Squeeze this case in 2s best I could. As for the record, I have a
split calendar which gives me five weeks of civil trials and Five
weeks of criminal trials.

50, I did what I gould to fit this case in as scon as
possible. And I recall now that at the time the trial was set for
January which was done ia 2010 that I had I believe twelve to
fourteen murder trials set for 2011, And each cne of those -- I
Lhink there was eight death penalty cases cut of those and as we
know it takes two to three weeks. So, this was the earliest case I
can give and, in fact, it was trailing and two other cases or
another death penalty case I think it was Schneider I think we
talked abcut and also Lacy Thomas cage.

50, 1 dom’t find any violation of speedy trial rights
in this case, so I'm denying your motlon in that regard.

If counsel can come back at 1:30 we could resolve the -
- the other motion.

MS. PALM: Your Honor, I would just like to clear up the
record & little bit. When we ended the trial last time, part of
the reason is we had to find out who was geling to be new counsel.
Whether the -- whether I was going tc be reappointed counsel or
not, so I think that that was the hesitation about whether -- what
we had to take care of becausge I was removed from the case after

the trial and then Drew had to reappoint me, sgo --
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MR. LALLT: Your Honor, that's -- and I don't mean to quivel
about this; that's simply not my recollection and if the Court were
to look at the -- at the transzcript --

M3. PALM: What date js that?

MR. LALLI: It's September 2, 2010 at page 5.

MS. PALM: And I will tell vou the Court minutes of the
September 16" reflect that I was just being appointed as his new
counsel, Bg --

MR. LALLI: And that could very well have been. I think the
peint of it is and it's very clear from the transcript, the Court
wanted to put it on the very next day to reset the trial. And it
was Ms. Palm who requested additional time from that., I'm not
saying that waives the Defendant’s speedy trial rights. I'm not
suggeating that her saying hey I need a week or two weeks or
whatever it was to leok at some things, but I just -- I just -- I
want to point out the Court’'s willingness to accommodate this
Defendant bacausge certainly that has been the case.

THE COURT: T think the record will bare that out as far as
what I attempted to do to schedule this again with my split
calendar.

So I'm going to deny that portion of your motion on
violation of Defendant’s speedy trial rights.

And if you can come back at 1:30, Again, I apologize
to counsel, There's a confusion. I will have those motions

reviewed and we can argue them at 1:30 this afternoon.
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MS. PALM: And, Your Honor, just So that the Court remembers,
we had left an issue number four in my previous motion from the 13
to deal with today too. It's all the same domestic violence
matters, but the Court will need rto make a ruling on that scill
when we come back.

THE COURT: All right. See you back at 1:30,

MR. LALLI: Your Honor, I -- I den't want to be fly in the
ointment here, but I'wve got 2 preliminary hearing tomcrrow and I°ve
got a witness, an important cne, who's going to be here at 1:30.

Is it possible to do thig at 17

THE COURT: That’'ll be fine. Are you available, Ms. Palm?

ME. PAEM: Yes,

THE COURT: All right.

ME. LALLI: Thank you,

[Matter trailed]
[Matter recalled at 1:07 p.m.]

THE COURT: The first item -- this is cur -- thisz is the
State’s motion in limine to admit evidence of other bad acts
pursuant to 48,045. The first item, Mr. Lalli or Ms. -- wha's
handling this? Do you have it, Ma. Mercer?

M5. MERCER: It’s mostly me, Your Honor.

THE COURT: Which is the January 7*® ‘03 incident?

M5, MERCER; Yes.

THE COURT: He was -- the Defendant pled guility to

chstructing a police officer, not a domestic viclence and Mz. Palm
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gaid she did not get -- did not receive the full packet of reports
that may relate to this incident.

M3. MERCER: Judge, I think Mr. Lalli's going to be
addressing the discovery issues.

ME. LALLI: Yes,

MS. MERCER: &o --

MR. LALLI: If I can just address --

THE COURT: BSure.

MR. LALLI: -- the discovery -- just the cverall disgovery
issue. T can tell the Court I had presumed that Ms, Palm had ali
of the discovery for all of these events and I’1]1 tell the Court
why .

I came in last minute before the last trial. And based
upon the -- the condition of my file and file reviews, Ms. Palm had
done a file review prior to that. I certainly belisved that =zhe
had everything that I had at certainly at that time, but I believe
she had more for a couple of reasons.

One, during -- during the trial I was -- I had
requested discovery from her things that T certainly should have
had, but I didn't have and an example would have been all of the
victims psychiatric records. Sc I believe that that was missing,
but Ms, Palm was good enough to give it to me. I presumed that we
had provided that to her at some point.

Rnother example is in our moat recent round of motions,

she had actually attached some triail testimony to cne of our
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motions that I've never seen before and it is from cne of these
cases in guestion, And I do know from her file review that at
least on a limited basis, she had reviewed my file and it had scme
of the discovery on these events that I did.

Another example is prior to Mr. O'Keefe testifying in
the first trial, he was warped about opening the door to the pricrs
that he had had if he said something that would open the door to
something that would be fair game. So, I realize that I was
lacking some of the discovery and resubpoenaed, rerequested all of
the discovery for all of the event numbers.

Now, I think that somewhat there is maybe some
positioning going on by the defense, Our motion was filed on
January 6™ of 2011, It was filed on January 6™ of this year. In
the opposition that we received, there’'s this indication well I
have this report which makes reference to other reports. And so,
first when that -- if there 1= no discovery and I don‘t douht it.
Ms. Palm said she didn’t have discovery I believe she doesn't have
the discovery, but why if -- if this discovery references other
reports which I know that she’s had because she reviewed it in a
previous file review, why wasn't there a request for it at that
point. Why after we filed our motion wasn’t there a request back
on January & or 7% or g"»

We had a calendar call and Ma, Palm did not mention
anything about not having discovery. It wasn't until the moment

that T received that motion and as soon as T got the motion, I
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picked up the phone and I called her and T said didn't realize you
did not have these things, I’ve recopied everything. Scanned it
on a dise. I have it for you. Here you go.

30, I -- she said she doesn't have it. I'm not going
to question that, However, I don’'t know why I'm learning that for
the first time in an opposition thatfs filed after -- sfter our
calendar call was held.

THE COURT: COkay.

MR. LALLI: And it very well might be that she doesn't have
it, so that is the discovery piece, Your Honor. Ms. Mercer‘s going
Lo talk about the actual merits of these things,

M5. PALM: Would you like me to address the discovery, Your
Honpx, or respond to that?

THE COURT: Tust very briefly because we're going to get into
each one.

MS. PALM: On the discovery, we had done file reviews the
first trial. There was an exchange of discovery. The only thing
we ever got were incident reports and we didn‘t think ever that
this would be coming in becaus= we had an agreement with the D.A.
who was very upfront, I'm not going to bring any of thisz into my
case in chief. There's no reason toc do a whole bunch of
investigationa. Mr. O'Keefe had inveked. We had to get ready for
trial. We were not going ta open the door to this and we made it
very clear that we were not going to open the door and we discussed

it with the Court what would open the door, what would not open the
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door.

50, there was no reason to go investigate all of these.
We did get some things like Ms. Whitmarsh’s testimony, but we
didn’t -- we don't have everything. We never did. We never got
more than an incident reports from the D.A.'s office.

Then I did the file reviews. I did two file reviews.
Cne with Ms, Graham and ocne with My, Lalli. I got what they had
which was just incident reports and then I remember the day it went
during trial, he gave me a folder, here's some additicnal discovery
and in that it was more copies of the same incident reports. So,
he was trying te give me what he had, but that's all he had that
I1'm aware of that's all I've ever had from the D.A.‘s Office.

I did do a discovery motion before this Court which
asked for discovery of everything that they intended to introduce
in their case in chief. I've done everything I could to get this
discovery. Why didn’t I jump up and down, am I going to get
discovery when T finally get their notice that they're intending to
put this in on January 7'"; that’s not going to give me enough time
to do anything any way. We're already well into trial preparation
and -- and exchanging moticns and as you know I‘ve been litigating
the heck out of this case and filing every motion that I could and
responding to every motion that they did.

S, giving me discovery, you know, two weeks out would
not have helped me. And the fact is that T did get three hundred

pages of dipcovery yesterday afternoccn from Mr. talli on a disc and
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some of them on paper and most of it I have never seen before. So
that’s the discovery.

THE COURT: All right, Ms. Mercer, let’s talk abour the first
incident of January 7™ ‘03,

M5. MERCER: Uh-huh, What specifically do you want to talk
about, Judge?

THE COURT: So the reports that you have provided identify
Ehat on or about January 7" Defendant had -- they were drimking T
guess. Defendant slapped her and she had a nose bleed.

MS. MERCER: Correct. And that when the police arrived they
saw that she was -- that her nose was still bleeding.

THE COURT: Then she pled -- he pled to obstructing a police
officer?

MS. MERCER: Correct, Your Honor.

THE COURT: Was he charged with battery domestic violence, do
you kKnow?

MS. MERCER: Yes,

THE COURT: On the -- the merits of that first item, M=s.
Palm, what's your objection '‘cause T’ve read your oppoaition and
the main part of that at least on this one was your I only have
three pages. I deon’‘t have photos. I don't bave, you know, all of
the documentatiocn.

MS. PALM: Okay.

THE COURT: I don’t knew if the Court ha:= all the

documentation, but -—-
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MS. PALM: Well, if the Court would allow me to I can have a
general objection to all of them and I can go through it on the
first one because all of it will apply to all of them.

But. first of al}) there's -- there is unfairness in
letting this in because we weren’'t allowed -- maybe I‘1l save some
of this for the expert’'s testimony or did you juat want to hear it
now '‘cause it kind of a1l goes togethers

THE COURT: 1Is =zort of does. Go ahead.

MZ. PAIM: OQkay. As far as allowing evidence of acther
evidence domestic viclence and the expert diagnosis, we were
precluded from introducing evidence of her actual diagnesis during
the last trial and I believe the guote was we’'re not going to do
that now at this time, We were too close to trial.

It also has -- Mr. Lalli said this evidence is relevant
because it shows why she went back to him. We're not challenging
anything about her going back to him. We’re not challenging her
recanting testimony. There's not reason to -- to show why she
would go back to him. It doesn’t have any relevance to any
material faet,

The only fact and issue is= that there's malice and
intent to cause her death. The felony battery that you let in
dalready weighs heavily towards that along with Ms. Morris’
statements; that balance was already made by this Court. 5o this
ig just tipping the scales further Prejudicially. What’s in iz

alrsady extremely prejudicial to him.
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We were also denied the cpinion Lestimony aboput a
loving relationship without gpening the door Lo other bad acts.
The last trial we had a big discussion. Mr. Lalli didn‘t want us
Lo be able to say they had a loving relationship even though we had
neighbors and friends and other people who would say that at the
time that they had reeatablished their relationship out of prison.
And the discussion was we went there, we were going to open the
door te this stuff, so we didn’t go there.

So, it‘s not fair to do it now. T think it's going to
be a due process problem.

THE COURT: Well, if I recall I allowed the witnesses in youx
examination te include what did you observe --

MS5. PALM: That's correct,

THE COURT: =-- if they were kiseing, etcetera, but as far as
reputation, well then if they’re coming in -~ if they -- their
reputation merit they were very loving couple, that he was very
peaceful with her or loving with her, then the State could come in
and say well will your opinion change for --

MS. PAEM: Right,

THE COURT: -- various reasons, so --

MS5. PALM: But here what --

THE COURT: Well you were not precluded from saying they were
holding hands, deing kissy face, whatever else, so You weren‘t
precluded,

MS. PALM: Right, And I'm not saying that we were. I'm Just
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saying that they want to do the reverse now. They want to have
this hole that they, you know, this is a domestic violence
relationship and it's not fair at this point in the game I don’t
Lhink.

There's a due process problem with notice. This case
came back after the reversal because they hadn’t notice an unlawful
act theory. I think trying to do this through showing battered
woman syndrome and the repeat domestic violence incidents is just
trying to prove the case through it occurred during an unlawful act
peing a battery which they haven't noticed. Al it‘s
inappropriate. The notice is just for a second degree murder. Not
a domestic viclence battery murder. So I think it creates some due
Procese igsuag,

A5 far as NRS 4B.045, I think that showing any more
than the felony battery which encompasses three of the acts that
are in there, is just tipping the scale way too far. It's
overwhelmingly prejudicial. The State has grosely misstated the
strength of their case in their motion. One of the things they
were saying this should be in because this is a good case for us
any ways, 80 it's not going to do us any harm; that is just not
Lrue.

The Supreme Court says there's not overwhelming
evidence of a second degree murder. The jury hung the last time.
The experts who testified can't rule cut accident or suicide based

on the body. Thelr 2ME testified there was -- they were all

n

N0302%5




&l

10

11

12

13

14

18

16

17

18

19

20

29

22

23

24

25

injuries that she identified as acute and everybody said they
couldn’t -- those injuries were not inconsistent with an accident.
They were not inconsistent with happening during the arrest or
rescue. I mean, we had -- not that the expert testified about it
exactly, but the evidence I think we had good evidence that
supported those thegriea.

The older injuries could have been caused by innocent
accidental means, bumping into things with her cirrhosis and her
alcohol abuse. We had innocent explanations for those. The
neighbors heard no yelling and no screaming during this incident.
The neighbor testified that they were very guiet. They never heard
any noise toming from there until this incident.

S0, this whole ongoing abuse theory that's happening at
the time that's not -- there's no evidence to support it. HMr.
O'Keefe had defensive cuts. His next door neighbor saw him enter
an apartment just fifteen minutes before this happened supported
that she would have been alone in there,

We were allowed to let in a limited amount of her
history just so innocent reascons for the noises tha neighbors heard
the reason for the knife in the bedroom a potentizal innocent cause
of death being suicide or accident. We didn't get to put in all of
her suicide attempts. We didn’t get to put in her drug problems.
We didn’t get to put in a lot of evidence that we ctherwise would
have wanted to put in.

But the Court struck the balance and we think that’'s
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where it should stay. And aside from that Mr. O'Kesfe wag
extremely intoxicated, so they just don‘t have a strong case by any
-- by any measure,

The whole late discovery thing, they’ve always
indicated it was never thesir inrent to introduce any of this other
evidence. We've built our case theory. Our entire case theory is
built arcund this is the evidence that we'rs dealing with, This is
how we're going to go with our investigation. Letting anything
else in at this point would cause me to have to go out and
investigate all of this.

I would have to go lock for impeachment evidence. I
probably have to subpoenz her cther counseling that she had. I
probably have to subpoena the safe house that she was living in
‘cauge I think she was in when Mr. O’Keefe was incarcerated. I
have to interview the witnesses and character wiktnesses. Good
character witnesses for Mr. O'Keefe potentially out of state
because he grew up in Ohio and that's where his family is, And
that's where his ex-wife is.

And it's three hundred pages of new discovery for me to
have to deal with. It‘'s not a simple thing to deal with right
before trial.

It's alsc not permitted by the statute, NRS 48.051 they
want Lo say that there’'s a different standard to NRS 48.045 when it
comes to this kind of propensity evidence that cur Legislature has

determined that it’s no -- it's not to be treated as propensicy
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evidence scmehow. And that‘s just not the case.

Under our case law, bad acts are disfavored. They 're
disfavored. They’'re Bupposed to be, Yyou know, scrutinizing and
carefully let in because of there -- there's a realization they ra
50 prejudicial. The legislative history of NRS 4B.061 shows that
our Legislature had a law in front of it that would have done that.
Tt didn’t get out of committee, so we did not become like those
other States that wanted -- let in this kind of evidence to show
the entire context of the relaticnshkip; that's not Nevada. Nevada
disfavors bad acts. These are bad acts gubject to the regular
Nevada test for it. This Court has struck that balance and it
shouldn’t change now.

And then I don’'t know how the heck they're going to
prove any of these because I want a Petrocelli hearing o¢n every
single cne of them. If they’'re saying they can prove them because
they’'re all based on Ms. Whitmarsh's statements and they're all
hearsay. 1It's a violation of the confrontation clause. I don't
know how they are going to prove any of these beyond clear and
convincing evidence without going te hearsay and violating his
confrontation rights,

And they have not noticed that they want to use any
prior testimony. They haven't timely noticed it. They shouldn‘t
be able to do it. And if this Court grants their -- their reguest
to admit these it should be from today and they shouldn’'t get to

cure that because then we would have to have time to investigate
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‘cause it’s a problem they caused. 5o, they should be excluded
from using her -- her transcripts for anything.

And even under Lhe case law, none of these are
relevant. There was no knife involved in them. They c¢ite a case
tor, you know, the Johnson case where they let in attempt killing
or whatever it was involving a weapon ‘cause it was just Ilike the
one they had. None of these prior incidents invelve a kxnife at
all.

And as far as this first obstructing this cne, I don t,
you know, I deon't know what else to say about it. T haven’t had
any more on 1t until yesterday and I don’t think stiil I have
everything. I would have to go get the Court records and, you
know, to be able to challenge it I just don’'t know, but T don't
think, you know, an obstructing 1s relevant. It’'s not a domestic
viclence offense. Other than that I don't know anything about it.

THE COURT: On the November 14™ '03, I Qon’t know if IT‘S a
Cypo. Was is it supposed to be ‘04, '037? One of the statements
gays a few months later, it locked like -- maybe I misread it, but
it said the last four numbers of the event number is 0§53% which T
think is the third item brought up in the State's motion. Didn’'t
your client plead guilty to battery domestic vieclence and by that
blea of guilty doesn't it establish by clear and convincing
evidance?

M5, PAIM: He pled quilty to a first offense, but if the

Court’s going Eo say you can tell the jury he pled guilty to a
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first offense that's one thing. If you’'re geing ta say he can put
it -- they can put in hearsay evidence relating to that that's
ancther thing, I think that violates his confrontation rights plus
I haven't had a chance to leook at how to challenge it.

THE COURT: And then the felony conviction, he went to trial
and he was guilty of hattery DVA third.

MS. PALM: Which cone are you talking about, Your Honor?

THE COURT: This is April 2™ '04. One he had a feleny and
went to prison.

MS. PALM: Oh, ockay,

THE COURT: And then on was it April 3™, which is the very
incident, he pled guility to battery DV.

M5. PALM: Yes.

THE COURT: So we have at least two guilty pleas and one jury
verdict of guilt.

MS5. PAIM: And, Your Honor, what those are the three domestic
batteries that resulted in a felony. And we're not saying that he
is not guilty of thoge, but what they can put into prove those up
is another guestion and -- and if they’re just Baying they want to
put in the fact that he was convicted of those three incidenta like
we did last time with their putting in the facts he was convicted
of a2 felony domestic battery. And then they -- to say they’'re
supported by these three incidents, they could probably prove that,
but the underlying facts of it, the other things that they haven‘t

properly noticed that I haven't been given before, you know, T
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think that ibk’s just too late in the day to start noticing a whole
bunch of other thinga. And they haven’t yet =said how they're
proving anything.

THE COURT: Just 8¢ I'm clear from the second trial, it
appeared to the Court that there was some argqument or perhaps part
of your client’'s statement to the police cfficers that there was
self defense, perhaps some attempt suicide, perhaps an accident,
they were wrestling around and she got stabbed with a knife. So
aren't some of these incidents relevapt te the issue of lack of
mistake, intent cr motive?

M&, PALM: Well, Your Honor --

THE COURT: Those are your three defenses it sounds like if T
recall from the trial.

MS. PALM: -- our defenses are that she either stabbed
herself oxr in the struggle over the knife, she was accidentally
stabbed. Those are defenses and I would say that there's a
question of relevance, ves. Some of those things are relevant,

The Court congidered that when you said the felony domestic
violence conviction is going to come in.

But when you start talking about what's coming in to
actually show this again beyond the fact of conviction, that’'s when
we're getting into the real prejudice. &and I don't know how
they're going to do that. And I haven’t, you know, I don‘t have a
full discovery on this, so I don't know how to chalienge it at this

point.
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THE COURT: ‘Cause typlcally I see a lot of these with, you
know, where somecne’s a serial burglar. I had cne in particular
where they go on the roof of the business and break a hole in; sort
of like the hole in the wall game, but I think they're hitting some
fast food stores. So¢ they can go into the facts saying that -- I
think it was like a Burger King they broke a hole in the roof at
the Burger King; and they went to a McDonald’'s and they went to a
Wendy‘s and under this they just don’‘t bring in that they were
charged with these crimes. Can’t they bring in the facts of
breaking in the roofs, jimmying the cash register?

ME. PALM: Who are they going to bring in to testify to that?

THE COURT: Well, if we have a guilty plea or a conviction
and isn‘t the allegaticn is to proof -- prove -- proved by clear
and convincing evidence?

M5. PALM: The conviction itself would be clear and
convineing evidence, but what's admissible is another question.

THE COURT: Ms. Mercer, on that issue.

MS. MERCER: Judge, as to a number of these events there were
other witnesses involved. People that she ran to for help such as
security guards, apartment managers. A neighbor in cne of them
pulled her out of the apartment. There's 9-1-1 ralls, I
understand that her position is that Crawford bars us from
introducing all hearsay evidence. It hasn‘'t been subiected to
prior cross-examination, buc it applies to testimenial hearsay and

itrs the State's opinion that we will be abie to present sufficient
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non-testimonial hearsay to support many of these allegaticns,
Judge .

MS. PALM: Well, then I guess we would need a Petrocelli
hearing.

MS. MERCER: And we agree with that Judge.

THE COURT: All right.

MS. PALM: And alsc, you know, I‘m going to need some time to
lock at impeachment.

THE COURT: At least at this peoint from what I have and
obviously I need to hear more and I want Ms. Palm to have an
opportunity to review all the -- there's always an arrest report,
incident report, affidavit. There's like four or five reports
generated from each situation, but it dces seem here at least with
the two guilty pleas and the jury verdicet that those items would be
coming in.

MS. MERCER: Judge, I'm sorry I meant to bring it to your
attention. There also actually was another jury verdict of guilt
as to the --

THE CCOURT: That was the last cne --

M5. MERCER: C(orrect.

THE COURT: -~ where he was charged with sexual assault,
attempt sexual assault, burglary.

MS. MERCER: And he was convicted of battery and burglary,

THE COURT: Was the battery DV or just --

MS5. MERCER: I can't recall off the top of my head --

38
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MS. PAIM: I'm not sure --

MS. MERCER: -- Judge. I°'11 have to look at them again.

M5. PALM: -- I'm not sure if there was a conviction of
bartery. I think the burglary was just based on a battery.

M5. MERCER: He was given credit for time served on the
battery charge. I do recall that, Judqge,

{Collequy betwsen Plainkiff's counsel]

MR. LALLI: T believe it was a battery domestic violence
conviction --

THE COURT: Okay,

MR. LALLI: -~ 'cause I remember reading the transcript and I
believe it was Judge lLoehrer who sentencesd him - -

MS. MERCER: Yes.

ME. LALLI: -- if I'm not mistaken.

MS., MERCER: Tt wasz.

THE COURT: ‘Cause I don't have that information in front of
me for -- for me te make a decision on that, but I think we pneed to
get a little bit more factual basis for these, but, you know, I
feel the State would meet the burden of clear and convincing
evidence on the two misdemeanor battery DV's, the felony battery DV
where he went bo trial.

I'm not sure on the last item which was with the sexual
assault, attempt sexual assault when the jury came back with
burglary, battery, assuming misdemeanor. T don't know if there's

battery DV or not.
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The -- the first two items where he was charged with
obstructing a police officer, you knew, the State's geing to be
able to establigh that situation of a -- of a battery and show some
further relevance to the Court, I'll entertain that, but I think
right now we need to have more evidence than what’'s besn presented.
And Ms. Palm needs -- has some challenging opportunity to see all
the reports.

And so, at this point I'm inclined to grant scme of
these assuming they pan out, but I think the felony battery DV went
to trial and the two guilty pleas would probably be allowed in this
caze, but I want Ms, Palm to have an opportunity te loock at all the
reports for those at least those misdemeanor battery DV's as well
az the other ones.

The other ones I'm not inclined to say -- to say
anything one or the other, but at least with the guilty pleas the
State will meet their burden of clear and convincing.

MS. PALM: BAnd -- and the Court's not ruling that they're
admigsible because they're clear and convincing at this point; is
that correct because we still have --

THE COURT: I just need to have more information --

MS. PALM: -- the prejudire wversus relevance issue?

THE COURT: Well, you know, T think they are relevant. I
mean, assuming it pans out as set forth, I think they're relevant
to motive, lack of mistake in this particular case.

M5. MERCER: Correct, Judge.

42
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MS. PALM: Well -~

MR. LALLI: Your Henor, my understanding what the Court’s
inclined to do at this point, you‘re -- you're -- you're tending to
grant our motion on those items that you suggested, You want to
see a Petrocelli hearing or you want te see witness testimony or at
least a proffer on each one of those as to what we would prove.

THE COURT: Correct.

MR. LALLI: Okay.

THE COURT: And make sure that Ms. Palm has all the reports
relating to those situations.

MR. LALLT: &She has -- she has everything that T have with
Tespect Lo reports on a disc that I gave her.

MS. PALM: WwWhat I got last --

14 MR. LALLI: And I welcome her to come over to my office.

15 MS. PALM: -- what I got last night and their reports will be
18 (|helpful. I just don‘t know if there’s any impeéachment out there

17 |{because we're on the eve of trial and now how am I supposed to go
18 ||out and find impeachment evidence.

13 THE COURT: I understand what you're saying. 0Okay. And so
20 llwe need to have this hearing and the trial set for Menday and I

21 [ithink by almost default, Ms, Palm, you would be getting your

22 llcontinuance. I think your main concern was to file a Writ which is
23 [lyour right and I respect that, but we do need to hash out some of

24 ||these factual scenarios before I make a defipitive rualing on these.

25 |[Some of the other ocnes I'm concerned about,
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S0, you're not going to be ready to go to trial on
Monday, correct? Even if the State got you all these -- assuming
they gave you everything yesterday, I'm assuming you’re not going
o go to trialz

M5. PALM: No, I would not be ready if these bad actsz are
admissible,

THE COURT: Ckay. And so we're going to vacate the trial
date and I don‘t know if -- I know you’re busy, Ms. Palm, and so is
Mg. Mercer and Mr. Lalli, I have cazes with him. It seems like I
have to set trials 2013 for him, but does everyone have their
calendar with them?

ME. MERCER: Yes, Your Honor.

MR, LALLT: I do, Your Honor.

MS. PALM: I do.

THE COURT: You have yours, Ms, Palm?

M&. PALM: I do.

THE COURT: All right. Actually, it probably might be easier
just to come up and look at Carol’s calendar and my calendar
instead of us throwing all kinds of dates out and Carol can point
to you and show you what where we have some openings.

[Matter recalled at 1:42 a.m.)

THE COURT: Carpl, ‘cause Michelle’s got the recorder going
on now; would you put eon the record the trial date, calendar call
date and Petrocelli -- Petrocelli hearing date,

THE CLERK: Okay. Petrocelli hearing May 12, 10 o'clock.
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Calendar Call May 30 -- I'm sorry, April -- April 12™ at 10 o’clock
for the Petrocelli hearing. May 31°° Calendar Call, B:15., Jury
Trial June &, 1 o’'clock.

THE COURT: &All right. WHWe're good.

MS. PALM: Thank you.

MS. MERCER: Thank you.

ME. LALLI: Thank you, ¥our Honor.

[Proceeding concluded at 1:43 a.m.]

* * x ¥ &

ATTEST: I hereby certify that I have truly and correctly
transcribed the audio/video proceedings in the above-entitled case
to Ehe best of my ability.

le Ramsey
“ourt Recorder/Transcriber
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] IT i3 HEREBY ORDERED that the evidence in the cusiody of the UNIVERSITY

2 | MEDICAL CENTER, consisting of medical records for patient: VICTORIA T.
3 | WHITMARSH, admitted on oy aboul 11/26/200t, Account No. 00075102020, MR No. 001-
4 || 214-043 be relcased Lo a representative of the DISTRICT ATTORNEY'S OFFICE,

5 DATED this _CL day of April. 2011.
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DAVID ROGER

Clark County District Attorney
Nevada Bar #00278]
CHRISTOPHER J. LALLI
Chief Deputy District Altorney
Nevada Bar 4005398

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
{702} 671-2500

Attormney for Plaintiff

'THE STATE OF NEVADA,
Plaintiff,
V5.

BRIAN O'KEEFE, aka
Brian Kerry O'K.ecfe, #1447732

Defendant.

=4

DISTRICT COURT
CLARK COUNTY, NEVADA

T e e et et o e i S e,

EX PARTE MOTION FOR RELEASE OF MEDICAL RECORDS
COMES NOW, the State of Nevada, by DAVID ROGER, District Attomey, through

CHRISTOPHER J. LALLI, Chief Deputy District Artorney, gnd moves this Honorable Court
for an Order Releasing evidence being held by UNIVERSITY MEDICAL CENTER,
consisting of medical records for patient: VICTORIA T. WHITMARSH, admitied on
1172642001, Account No. 00075102020, MR No. 0D01-214-043. 0 be released to a
representative of the DISTRICT ATTORNEY'S OFFICE for the purpose of prosecuting the

above referenced case.
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Movanl represents Lhal the informatien sought is relevant and material 1o a legilimate
law enforcement inquiry and thal the request is specific and limited in scope to the extent
reasonably practicable in lipht of the purpose for which the information is scught,

DATED this S day of April. 2011.

DAVID ROGER
Clark County District Attomey
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PALM LAW FIRM, LTD.
PATRICIA PALM, ESQ. FILED |

NEVADA BAR NO. 6009 N OPEN coy

1212 CASINO CENTER BLVD. STEVEN G Grignara (T

LAS VEGAS, NV 89104 CLERK OF THE Cotmy
Phone: (702) 388-8113 APR ;
Fax: (702) 386-9114 <7 aom

Email: Patricia.patml il.com
Attorney for Brian ﬁ'% By :{3

DISTRICT COURT CAROL DGNANGD DEPUT'r)

CLARK COUNTY, NEVADA

STATE OF NEVADA, CASE NO: C250630
Plaintiff, DEPT NO. XVH
VS. DATE:
BRIAN K. O'KEEFE, TIME:
Defendant.
ORDER GRANTING REQUEST FOR TRANSCRIPTS

This matter having come at the ex parte request of counsel for the Defendant)
Patricia Palm, Esq., of Palm Law Firm, Ltd., the matter having been fully reviewed, and
good causa appearing therefor,

IT IS HEREBY ORDERED that the Defendant's request for transcripts i
GRANTED. The Court Recorder Michelle Ramsey, shall have fifteen (15) days from thj
date of this Order in which to prepare, file and serve the parties at State expensze with o
copy of the transcripts from the following hearing dates in the above-captionsd matter:

Aprll 27, 2011 Petrocelii hearing

DATED thiscA / day of April, 2011. WJ e

flo

PALM | AW FIRM, LTD.
1212 Casino Canter Bivd.
Las Vegas, NV 89104

Submitted By:

Attorney for Defendant
[T
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001
PALM LAW FIRM, LTD.
PATRICIA PALM. ESQ.
NEVADA BAR NO_ 6009

1212 CASINO CENTER BLVD.
LAS VEGAS, NV 89104
Phone: gn:z 386-9113

Fax: (702) 386-9114

Attormay for Bnan
DISTRICT COURT
CLARK COUNTY, NEVADA
STATE OF NEVADA, CASE NO: C250630
Plaintiff, DEPT. NQ: XVl

V5.

DATE: iz
BRIAN K. O'KEEFE, g e o
: 1

P EFYIRENSER

MOTION TO WITHDRAW AS COUNSEL
COMES NOW Patricia A. Palm, Esq., of PALM LAW FIRM, LTD., court-

appointed counsel of record for the above-named Deferlant, BRIAN O'KEEFE, and
movas the court for an Order allowing her to withdraw as counsel of record.
This motion is made and based upon the attached Points and Authorities, thel
affidavit of Patricia A. Palm, Esq., the papers and pleadings on file herein, together with
the arguments of counsel to be heard at the time of the hearing on this matter.
DATED: Aprl 29, 2011

icia A. Palm, Esq. (SBN 6009)
Attorney for Defendant
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NOTICE OF MOTION
TO: THE STATE OF NEVADA, Plaintiff, and
TQ:  DAVID J. ROGER, Clark County District Attomey

YOU AND EACH OF YQU will please take notica that a MOTION TO
WITHDRAW AS COUNSEL will come on for hearing before the above-entitled Court on
the _ 1oL dayof NN 2011, 8t the hour of 8 \S am. in the
above-referanced court. ;

DATED: Aprii 29, 2011

#atricia A Palm_ Esq, (SBN 6009)
Attorney for Defendant

POINTS AND AUTHORITIES

Eighth JJudicial District Court Rule 7.40 provides that counsel may be changed
only by order of the court upn written motion. Counsel for the Defendant hereby seek
an order ailowing her to withdraw from representing the Defendant in the instant ca
based upon the fact that there has been an irremediable breakdown in the attorney-
ciient relationship which prevents cumment Counsel from providing effective assistance in
this matter.

Based on the foregoing, counsel respectfully requests that this Court ailow her to
withdraw from representing the defendant in the instant case.

DATED: April 29, 2011

PALM LAW FIRM, LTD, -

By:

.Parh‘iciah Paim, Esq.
Aftornay for Defendant
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AFFIDAVIT OF PATRICIA A. PALM, ESQ.

STATE OF NEVADA }
COUNTY OF CLARK ; =

PATRICIA A. PALM, ESQ., being first duly sworn, deposas and 5ays:

1, That | am a licensed attorney praclicing law in the State of Nevada and
that | am court-appointed {o represent the Defendant, BRIAN O'KEEFE, in the above-
entitled matter.

2 That | have personal knowtadge of the facts contained in this Affidavit and
am competent to testify as to those facts,

3. That good cause exasts to withdraw in this matter as there hag developed
an imemediable breakdown in the aftorney-client relationship as of this date, which will
prevent me from providing effective assistance in this matter.

4. That Brian O'Keefe is in custody at the Clark County Detention Center,
330 8. Casino Center, Las Vegas, Nevada, 83101,

5, That should any further representations be needed to support this request
te withdraw, it is appropriate to make such representations in an ex parte in camers
hearing.

EXECUTED: April 29, 2011. &

By:

TRICIA A PALM, ESQ,
SUBSCRIBED AND SWORN to bafore me

thig =7 AR~ 2000, @ .E%M
@@"L * m
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RECEIPT OF COPY

RECEIPT OF COPY of the Motion to Withdraw as Coursel is hereby received
and acknowledged this day of , 2011,

Clark County District Attorney’s Offics
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DISTRICT COURT
7 CLARK COUNTY, NEVADA
a
. || STATE OF NEVADA, CASE NO: C250630
| " Plaintifs, DEPT. NO: XVii
VS,
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12 TIME:
Defendant.
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The undersigned hereby declares that she is an assistart of the PALM LA
7 |[FIRM, LTD. and that on the_c? ¥ day of _/%Orf'f , 2011, sh
deposited a true and cormect copy of the foregoing MOTION TO WITHDRAW

¥ | COUNSEL in the United States Mail, postage fully prepaid, sddressed 1o the foliowing;

0 | BRIAN O'KEEFE

INMATE NOQ. 1447732

CLARK COUNTY DETENTION CENTER
22 |1330 8. CASING CENTER BLVD.

LAS VEGAS, NV 89101
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e oF THE COURT
DISTRICT COURT '
CLARK COUNTY, NEVADA
THE BTATE OF NEVADA, }
}
) CASE NO. C250630
Plaintiff, )
) DEPT. XVII
¥E- ; “BaC250E3
} ATRAN
BRIAN KERRY O’KEEFE, ; Esser Tt ol Heining
Detendact. | AR
]
BEFORE THE HONORABLE MICHAEL . VILLANI, DISTRICT COURT JUDGE
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