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of the time, but we submit that we still should be allowed to
have the officer relay the underlying effect of the defendant's
statement because it does show a consciouaness of guilt, at

least from our position.

THE COURT: Ms. Palm, is that yours or Mr. Bike's?

MR.

PIKE: That's mine.

MS. PALM: No, I'm sorry,

I'm not prepared for that

MR. PIKE: Oh, ovkay. I've got it. 1In relationship
to that, they're attempting te use this as an adoptive
admission. And I think they're theory under that is Harrisecn
V. State (phoneticl, to bring that in.

And in dealing with that, that ig -- that's -- that
case is looked on with disfavor in subsequent cases. B&And
¢learly, there's -- there's a lot of problems that deal with
adoptive admissions ie number one. Then you have to go through
the issues of whether or not it was knowing whether he was
intoxicated, whether ar not it's a vialation of his Mirangda
rights because the officers are in there.
And if that is going te come in, then probably we're
geing to have to then put in the entire, or at least major
portions of the videotaped interrogation of the defendant in
which he denies doing anything to her, denies stabbing her,
denies anything. And in fact, is -- denies the fact that she's

even dead until she is teld -- until he's informed of that by
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the -- the police officers.

MR. SMITH: And Judge, if I could jump in. I think
Mr. Pike has the chronologically confused. We're pnot talking
about the taped statement that he gave Lo Deteckive Bunn and
Wildemann. We're talking about the patreol officers at the
scene as Lhey're leading him bto the patrol car. Before
hemicide detectives have even responded, the defendant makes a
gpontanecus statement. He says three things. He says, "1
swear ta God, I didn't mean to hurt you, V," ¥ probably be
Victoria Witmarsh. He said, "Let's go, let's do the ten
years." And there was a third statement that he gaid, "I swear
to --

MS. PALM: ‘'What did I do wrong?"

MR. SMITH: “What did I do wrong?®

MS5. PAIM: And the other thing, your Honor, is he
sald other things such as, "She tried to gtab me,™ “she stabbed
hergelf."” Or if they want to put that in, then all of his
other statements have to come in under the rule of completeness
because they can't have it one-gided of his spontanegus
sfatements at the scane.

MR. EMITH: And that's something we've contemplated.
And if your Honor wants to rule that all the other things come
in, we'll deal with that. But right now we're focusing on the
admissibility, should we choose to introduce that evidence

through Hutcherson of that particular statement --

Verbatim Digital Reporting, ILLC - 303-798-0890

no

18

3351




10

11

i2

13

14

15

15

17

18

19

20

21

22

23

Z4

25

THE COURT: &And isn't it --

MR. SMITH: -- and how to sanitize ib.

THE COURT: The positive statements for your client
Wwere made at about the same time he's making these other
statements en route to the parole vehicle?

M5. PALM: Apparently. We have no discovery --

MR. SMITH: Yes.

MS. PALM: -- on Hutcherson other than a handwritten
note, so we don't know the timing of his statement or the
circumstances of his statement other than the representations
made here today.

MR. SMITH: I c¢an represent that they appear to be
around the same time. I mean, he said --

THE CQURT: While they're walking towards the car?

MR. SBMITH: While they're walking to -- and there's

like five or six patrel ofEicers all within earshot, and he

says different things while -- and different officers hear
separate statements. So it is -- they are pretty
contemporanecus.

THE COURT: Well, I think in all fairness, you know,
those statements need to come in.

MR. SMITH: If we -- I agree.

THE COURT: Right.

MR. SMITH: And Y don't dispute that. But because of

the particular nature of the statement saying, "Let's go, let's
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do the ten years," I wanted to address that with the court
firat.

MR. PIKE: And there is one other housekeeping matter
algso. We --

THE COURT: Let me -- let me finish --

MR, PIKE: Okay,

THE COURT: -- up with this igssue here.

MR. PIKE: Thank you. 1I'm sorry.

THE COURT: Cbviously, the jury's advised that
they‘re not to be concerned sbout punishment. You know, that's
2 statement made -- you know, allegedly made by your client. I
don't know that, you know, that we're 90ing to redact something
that ha made, you know, allegedly made. Unless the parties can
come Lo some agreement te sanitize that in some fashion.

MR. BMITH: And I'm hoping that we can. I mean would
you guys have an opposition to our officer saying that he szaid,
"Let's go, let's do the priscon time," or gomecthing like that?
Because I really don't want him to gay, "Let's go, let's de the
ten years." I think --

MR. PIKE: Well, the -- there -- unfortunately -- and
1 appreciate Counsel's deszire to do that. Because of the time
frame that's involved and because of the issues of the
deceased's medical condition and -- and exactly what she was --
was doing with her hezlth -- she had cirrhosis of the liver,

Hep C, she was taking anti-depressants, she was underweight,
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she -- she had a great deal of medical issues. Whether the
reference is, is let's go do ten ¥YEears or we —- you koow, T
want you to recover so we can have sz good ten years together so
that we can deal with issues like that, I don't think that we
can pull that time frame ocut.

Now, the jury's going to be informed during the --
the gelection process that if they find -- make a finding of
first degree murder, that they're going to do the senfencing, I
guess, unless the stipulation's been entered into.

MR. SMITH: It hasn't, but I --

MR. FIKE: Okay. But it -- and co during this periocd
of time they'll learn that there's a potential 20 year sentence
Ehat's involved and not a ten year sentence,

So I don't think the prejudice as far as the ten
years 1s -- is that key. And that's a tactical decision that I
-- we're kind of forced to make at this point in time. So the
State has offered what they believe to be corrective or
sanitizing language, and it dossn't Fit with what —- if we
sanitize it then it just, in my opinion, becomes more
notigeable, more directed towards prison. And I think that
with the ten years basically we can deal with it in other ways.

THE COURT: All right. Anything elege, Mr. Smith?

MR. SMITH: No, Judge. I -- at this point we'd
submit it

THE COURT: Anything else from any other party on any

Yerbatim Digital Reporting, LLC - 303-798-0890
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isgue?

MR. PIKE: BAny issue, okay.

THE COURT: Ckay.

MR. PIKE: We do have a --

ME. SMITH: We have scme --

MR. PIKE: -- one other issue thar came up, or btwo
issues. Let me address them. The State had noticed Mr,
Witmarsh as an identification witness in relationship to thisg
case. Because we have stipulated ta identity, there -- he isg
not going to be in the case in chief. He may or may not bhe a
rebuttal witness. That's so speculative that, as a family
member and as the husband of the deceased, I don't think we're
in a position to stop him from being out of the courtroom
during the time of the trial,

50 they have withdrawn him for purposes of their case
in chief, and they don't anticipate him for rebuttal, but thar
may happen. So I -- he may or may not be in the Courtroom.
That's -- that's fine.

MR. SMITH: So to me -- to the State it seems like
their waiving any exclusionary rule.

MS. BPALM: No, we're pot.

ME. SMITH: We -- pno?

ME. PIKE: Ng, as far as him --

MS. PALM: 2Ag far as him --

MR. SBMITH: Is that's what I mean. I mean --

Verbatim Digital Reporting, LLC - 303-798-089¢0
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MS. BAIM:
MR. SMITH:
M5, PALM:
ME. SMITH:
MR. PIXE;
THE COURT:
ME. SEMITH:
THE COQURT:
to him.
MR. PIKE:
THE COURT:
MR. PIKE:
THE COURT:
MR. BMITH:
THE COURT:
ME. SMITH:

turn argue if he says anything in rebuttal that because ha had

the opportunity to sit here and hear all that, that‘s why he

said =, y, and z.

THE COURT:

MZ. PAIM:

Honor, if he's going to sit in here.
THE COURT:
MR. SMITH:

THE COURT

@ 23

Okay.

-- as far as him. I don't mean --
Okay.

-- in general.
No, no, just as far as him, yeah.
All right. 8a --

I'm not that zlick.

The rule will be waived as far as apeplies

Hight.

Iz that agreed?
Y¥es.

Both gides?
Sure.

Tkay.

And I would just hope they wouldn't in

Hell, I'm --

That's -- that's fair argument, your

That's fair argument, so.
Okay. BAll right, fair enough.

If you want to just exclude him --

Verbatim Digital Reporting, LLC - 303-798-089¢

103356




11

12

13

14

15

16

17

15

19

29

21

22

23

24

SMITH:

24

We'll figure out what we're going to do.

3

2

PIKE: That -- we*ll leave it to their choice,

COURT :

All right.

SMITH: Okay.

THE

COURT: Anything else?

MR. PIKE: We ran into a witness problem. We had Dr.

Hyart {phonetic) who was going to be toxicologist expert in
relationship to the medication and the alcohol that was being
teken by the deceased.

There was a problem. We contacted his

employer. He was gone. He was out of the jurisdiction. wWe

couldn't contact him. Because the State and the defense had
both invoked the right to a speedy trial, we were able to
obtain and retain Dr. Christiansen, Dr. Tawni Christensen to
come and review the protocols on the medication.

She has agreed to take this and Aappear as an expert
witness. She took all of the information, prepared a Ieport.
I provided that to counsel over the weskend. They have that.
And -- and she would not testify any differently than Dr. Hyaktt
in relationship to the medication. And it was an issue thar I
highlighted at the time of the preliminary hearing.

I reguested that Dr. Christensen get the -- the
report to me as quickly as possible so rhat we could go ahead
and give it to the State, they could have the ME review it, and

1f necessary, they may bring her -- either address it during

her direct testimony or call -- recall her as a rebuttal

Verbatim Digital Reporting, LLC - 303-798-0890
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witness, or attempt to obtain a rebuttal witness during that
period of time,

But they I think graciously have indicated that
because it was not our fault and because we're just try willing
Lo save this trial date, that they would waive the -- the
advance natice on an expert .

MR. SMITH: That's correct, Judge. The State did
waive any notice requirement. We have no Problem with Dr.
Christensen testifying in lieu of their doctor previously
noticed,

I am going to kind of put the court on notice that we
anticipate perhaps doing a guick voir dire outside the presence
of the jury with her because we want to make sure that her
testimony is limited in scope and not kind of getting into
issues that we don't think she can testify te as an expert in
her particular field.

MR. PIKE: And that would be appropriate.

THE COURT: BAll zright. Anything else?

MR. PIKE: We anticipate that we'll he picking a jury
most of this morning. I believe the State has a number of
witnesses available for this afterncon if we complete it, so
we'll be ready te do opening arguments and Crogs-examination.
The witnesses that they've anticipated calling are ciwvilian
witnesses that were the first ones into the apartment .

MR. SMITH: That's correct.
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fafne

LR

58




10

i1

12

13

14

15

1ls

17

18

13

20

21

22

23

24

25

THE COURT: You know we typically start at 9:30 for

the entire week.
MRE. SMITH: Okay.
THE COURT: All right.
MR. SMITH: Qkay.
MR. PIKE: Thanks.

THE COURT: Anything else? Smith.

MR. PIKE: We have --
MR. SMITH: Mot -- not -- ph, I'm sSOrry, oo ahead,
MR, PIKE: We our witnesses all scheduled for

Thursday.

MR. SMITH: Not now. I anticipate we might have to

litigate soma other issues, so,

THE COURT: All right,

MR. SMITH: Buf -- but for now I think -- and for

teday we're good.
THE COURT: oOkay. All right.

ME. PIKE: Okay,

THE COURT: We'll be back in a couple of minutegs --

MR. SMITH: Okay.
THE COURT: -- when the jury shows up.
iCourt recessed at 9:58 a.m. until 16:22 a.m.)
{Court ecalled to order)

{In the presence of the prospective jurors)

THE COURT: Good morning, ladies and gentlemen.

Verhatim Digital Reporting, LLC - 303-798-0890
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Diﬁm Cuﬁnqﬁﬁk District Attorney CLERK OF THE COUAY

Nevada Bar #002731
PHILL[P N. SMITH. JR.
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guz) F o560
ttorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA, )
Plaintiff,
Cese No. C250630
e
Dept No. xva
BRIAN ()’KEEFE,
| #1447732
Diefendant.

NOTICE OF MOTION AND MOTION TO ADMIT
EVIDENCE OF OTHER CRIMES

DATE OF HEARING: 02/10/2009
TIME OF HEARING: §:00 AM

COMES NOW, the State of Nevada, by DAVID ROGER, District Attormey, theongh
PHILLIP W. SMTTH,‘ IR.., Deputy District Attomey, and files this Notice of Motion and
Motion to Admit Evidence of Other Crimes.

This Motion 13 made and based upon all the papers and pleadings on file herein, the
attached poimts and authorities in support hereof, and oral ergument at the time of hearing, if
deemed necessary by this Honovable Court,
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NOTICF OF HEARING
YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the undersigned
h will briny; the foregoing motion on for setting before the above entitled Court, n Department
XVII thereof, on the 10th day of February, 2009, at the hour of 8:00 o'clock a.m., or as 3000
thereafier as counsel may be heard,
DATED this day of Pebruary, 2009

DAVID ROGER.
DISTRICT ATTORNEY
Nevadz Bar #0027R1

BY /a/ PHILLIP N. SMITH, JR.

“PRILLIPN, SMITH.IE.
District Adto

Revads B mo 10353

f'

EOINTS AND AUTHORITIES

STATEMENT OF FACTS

Victoria Whitmarsh, a fashion model in New York City, met and merried Devid

Whitmarsh, e fashion photographer, in 1985, They had a child, Alexandris. They were
plaming on having another child, but Mrs. Whitmarsh was diagnosed with Hepatitis C in
1996, Physicians initially gave her five (5) years to live, The Whitmarshs subsequently
moved to Florida, hoping to spend M. Whitmarsh's final years in a warmer climate. The
terromist nttacks of September 11, 2001 bad an adverse cffect on Mr. Whitmarsh’s business
{which was based out of New York City): conssquently. they moved to Las Yegas. Mrs,

3 Whitmarsh began working st Merck-MEDCO, a local pharmecsutical company. Not long

pfter, she met Brian O'Keefe (the Defendent). Mrs. Whitmarsh ultimately decided she no
longer wanted to be with her husbend and began to pursue a dating relationship with
O’Keefe. Mrs, Whitmarsh and ’Keefe bad what could best be termed as an “on-again, off-
again” relationship.

M
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Perhaps most importantly, it was a relationship that was rife with domestic viglence
upon Mrs. Whitmarsh et the hands of O'Keefe, This al! culminated on November 5, 2008 at
spproximately 11:00 p.m., when LVMPD dispatch received a 917 call from Robin Kalacz,
the manager of the “Casa Salvaiore” spartments located at 5001 El Pargue Avenne. Rabin
stated that the female in apartment C-35 was lying inside the apartment and there was biood
everywhere. Police officers and medical personnel responded to the spartment complex.
Patrol officers arrived at the apartment and found the front door open. Officars challenged
the epertment and a male, later identificd 8s O'Keefe, yelled at them to come in. The
officers cleared the front.room and could bear O'Keefe talking from the mester bedroom.
Officers continued to talk to O'Keefe, attempting to get him to come out of the bedroom;
however, he refused. O'Keefes actions made officers believe O'Keefe was atempting w
“bait” them into the room for & confrontation. Officers from the Crisis Intervention Tesm
spproached the bedroom end observed O'Keefe holding the victim, identified as Victoria
Whitmarsh.

Officers could sec thet there was bload on the bed. O'Keefe first told officers Mrs,
Whitmarsh was dead, then stated she was alive and demsnded officers enter to help her.
O'Keefe still refused to move away from the vieim. Not knowing if Mrs. Whitmarsh wes
still alive, officers entered the bedroom to expedite the removal of O'Keefe, so medical
could render aid, (’Keefe refused to comply with officer's orders to move away from Mrs,
Whitmarsh; he therefore received ome cycle fiom an electronic control device (ECD).
O’Keefe still refused w0 comply and received an additional cycle from the ECD.
Subsequently, O'Keefe complied with the officers’ commands and was taken into custody
and removed from the bedroom, enabling medical personnel to enter and attend to Mrs.
Whitmarsh, Medical personnel determined Mrs. Whitmarsh was decessed. Mcdical
personne! ond officers cxited the apartment. The arca was cordoned off with crime scenc
tape, and homicide detectives and criminalistics personne] were mquested 1o the seene.
Homicide detectlves amived and 4 telephonic warrant was requested.

i
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1 Mrs. Whitmarsh appesred to have & stab wound on ber right side under the amm pit
2 | srea, an injury to the middle Xmuckle of her left hand, and an injury to ber right tndex finger,
3 | Mr=. Whitmarsh was lying on her back on the fioor and was nude from the walst down. The
4 | bed linens were saturated with blood and there was & bloody black-handled kitchen knife
5 | (approximately 8 inches long) lying on the bed. O’Keefe was taken to the homicide office
§ | end advised of his riphts per the Mimnds decision, which he stated he understiood. Homicide
7 | detectives spoke with O'Kesfe who siated he did not know what happened to Mrs.
8 | Whitmarsh. O’Keefe stated only he and Mrs. Whitmarsh were in the apartment but be did
g | not know where all the blood came from. O'Keefe also stated he had been drinking
10 | throughout the day of November 3, 2008. Detectives spoke to Charles and Joyce Toliver,
11 | who live dirsctly below O'Keefe, Joyce siated she hesrd loud thumping noises in the
12 [ apartment above that h_cg.nn sround 10:00 p.m. The noises continued and eventually woke
13 } up Joyce's hughand, Cha}ln Charles used a broom to strike the ceiling in en sttempt to
14 § have the upstairs neighbors, O'Keefe and Mrs. Whitmarsk, quiet down.
15 Whee the thumping noise coptinued, Charles went up to apariment C-35, Charles
15 { found the front door of the apartment open and yelled in to O'Keefe. (’Keefe called for
17 | Charles to “come in and get her, she's dead.” Charles eatared the agartment and walked o
18 [ the master badroom. Chardes only saw Mrs. Whitmersh and O'Keefe in the spartment.
19 | Charlez looked into the bedroom emd saw O'Keefe standing over the body of Mrs.
20 | Whitmarsh. O'Keefe wag attempting to lift Mrs. Whitmarsh at the waist, Mys. Whitmarsh
21 | was naked from the waist down and did not appear to be moving. Chares coutd see blood

22 | ali over the bed and there was & black-handled knifc lying on the bed. Charles ran from the
23 | room to the spartment manager’s apartment, spoie 1o Todd Armbryster (Rabin’s boyfriend)
24 | and tgld him to cali the police. Fimmy Hathcox, who lives in apartment 36, next to O'Kesfe
25 | and Mrs. Whitmarsh. also heard loud thumping from spartment 35 at approximately 10:00
26 | p.m. Hathcox siated he went outside of his apartment and saw O'Keefe standing outside of
27 | his apartment. O'Keefe _louked at Hathcox strangely and walked back into his apartment.

CAPROTRAM FILERNEIFIA. COMDOCLWENT CIRAVERTRETRMPG 14574431 71000

103364




B2/82/2889 15:37

ooy s« o B Ll B e

SNEMMMMN_H—.I—'—I—II—IHHH
h B W R R O W O =) B oW B W R e D

28

he thought the girl in spartment 35 was dead. Todd went up o apartment 35, entered the
apartment, aqd saw O'Keefe bent gver Mrs, Whitmarsh gnd blogd ont the bed, O'Keefe
Tooked up, saw Todd and took & swing at him and told him to “get the fuck out of hers” (or
words to that effect). Todd left the apartment, went to apartonent C-37, and phoned the

police.
incised wound on his right index finger apd two abrasions on his forehead, O Kesfe alsc had

Datention Center, where he was booked for Murder with Use of a Deadly Weapon.

7923821052 DA DOMESTIC VICLENCE PAGE B%/1%6

Hathcox stated the next thing he heard wes people yelling and he opened the door and
saw Charles Toliver and Todd Armbruster standing in front of (PKeefe's daor. The men
told Hathcox, “he killed her and there's blood all over the place.” Todd Armbruster stated
thet Charles Toliver came to his door end told him to call the police. Toliver told Todd that

Detectives noted a large amount of blood on O’Keefe's clothing and hands, an

several lomg scratch marks on his back at the beit line. O'Keefe was photographed and his
ctothing was impounded. O’Keefe was wrested and trangporied to the Clark County

On November 6. 2008, st approximately 9:00 a.m., an sutopsy was performed on the
body of Mrs, Whitmarsh at the Clark County Coroner's Office by Dr. Jacqueline Benjamin.
Mrs, Whitmarsh had several briises on her body including three on ber left upper arm, Dr.
Benjamin noted a single stab wound just under the victim's right arm pit. The wound fooked
to have been made by a single edped knife with the sharp edge of the knife pointed towards
the victim’s back. Dr. Benjamin concluded that the wound was approximately 4.25 inches
long and traveled downward and forward. Upor completion of the autopsy, Dr. Benjamin
found that Mes. Whitmarsh died from & single stab wound and the manner of death was 2
homicide. During the interview of O"Keefe, O"Keefe was insistent he had calied 911,
Detectives checked all the phones at the s¢ene and none of them had & call 1o 911 or to the
nen-emergency police number.

On November 20, 2008, Cheryl Morris gave & statement to the detectives asyigned to
the case. Cheryl Morris stated she had a dating relationship with O'Ksefe prior to Mrs.
Whitmiarsh moving in with him at the 5001 B! Parque address, Ms. Morris stated she and
O’Kecfe dated for several months (starting in earty 2008) end in June or July of 2008 she
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and O'Keefe moved into the Bl Parque address. At thig Point, the relationship was going to
be platonic. Ms. Morris said she slept in the mastsr bedroom end O'Keefe slept on the
I couch. Ma. Moris said she and O'Keefe had an agreement that they would share the
Bpariment as roommates, and sfter four (4) days O'Keefe called her and said he was bringing
Mrs. Whitmarsk home to live with them. Ms. Morris, not amenable to such a living
H situation, lef the house and only retumed to recover her property. Mg, Morris said that
during the course of thelr relationship, O'Keefe would always talk ghout his prior
relationsiip with Mrs. Whitmarsh and how he loved her and couldn’t live without her
| Ms. Morris stated when OKeefe would drink he would become angry and abusive,
10 | and he would also taik about how Mrs. Whitmarsh had ruined his life and would state that he
11 | wanted to kill her (specificaily because she had testified against him and “sent {him] to
£2 | prison” in casc C207835) and that she (Mrs. Whitmarsh) was "paison.” She stated that he
13 | said this several times over several different gecasions, O'Keefe also told Ms, Morsis that he
14 Y Tiked Mrs. Whitmarsh because she was “submissive” Ma, Morris related how O'Keefe
15 § would tell her about his training in the military and bow be would demonstrate on her how
16 J be could kill someone sagily using a knife. Ms. Meorris also indicated that in a conversation
17 | with O'Keefe subsequeat to the murder, he stated to her that “all he remembercd” was him
18 | being ssleep on the couch and being woken up by something sharp poking him in the side

1
2
3
4
5
&
7
8
9

19 b and Mrs, Whitmarsh standing over him, *and the next thing he knew, she was bieeding” (or
20 | somerhing to that effect).

21 | The Defendant has an nxte;ruw: Bistory of viclence against this victim. On January 7,
22 | 2003, the Defendant was errested for slapping the vietim, causing her to have a bloody nose.
23 f This injury was observed by police officess. The Defendant ultimately pled guilty to

24 | Resisting a Police Officer in the Las Vegas Justice Court in case 03IMO0S10X. On
25 || November 14, 2003, the Defendant g0t into BN argument with Mys, Whitmarsh which
26 | became physical when he grabbed her by the arm, pushed her down, struck her in the head
27 [ with his fist, and then strangled her with one hand. He thep got a pillow and attempted to
28 I,y smother her with it, but was interrupted by the next-door neighbor responding to Mrs.
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| | Whitmarub's screams snd knocking on the door. The neighbor came in and tock Mrs.
2 } Whitmarsh to her apertment, whereupon the Defendant broke into and entered the neighbor’s
3 | apartment through ber front window. Police officers in the vicinity heard the commotion
4 | and wok the Defendant into custody, The Defendant ultimately pled guilty to Battery
3 | Constimling Domesti¢ Yiglence in the Las Vegas Justice Court in case 03M25901X.
6 On November 26, 2003, police responded to Mrs. Whitmarsh's home in order io do g
T § "welfare check™ whereupon they came in contact with both ber and the Defendani. The
8 | police observed that Mrs. Whitmarsh “had been seversly beaten” Although initally
9 || uncooperative, Mrs. Whitmarsh ultimately stated to police that the Deféndant had beaten her,
13 | The Defendant was charged with Battery Constituting Domestic Violenee in the Las Vegas
[T ] Justice Court in case 03M26781X, but the charges were ultimately dismissed as part of a
12 | package negotiation. Oz April 2, 2004, Mrs. Whitimarsh called the police because the
13 | Defendant had accused ber of being unfeithfil and slapped her repeatedly. breaking her
14 [| glasses. On April 3, 2004, the Defendant again accused Mrs. Whinnarsh of being unfaithfl
15 ¥ and slapped her, She ran o the apartment manager’'s office and the Defendant chased her
16 || there. The manager called the police, and the Defendant was tzken into custody. The
17 (| Defendant ultimately pled guilty to Batiery Constituting Domestic Violence in the Las Vegas
18 || Municipal Court in case C381783A.
19 On May 29, 2004, the Defendant agein accused Mrs, Whitmarsh of being unfaithful
20 ] to him. He then battered Mrs. Whitmarsh and apparently forced her to have sex with him,
21 | After the Defendant “passed out,” Mrs. Whitmarsh contacted a security guard at their
22 | residence. and he in turn contacted the police. This incident ultimately led to charges of
23 | Battery with Intent to Commit Sexunal Aszauit, Scxua] Amult. Attcmpt Sexual A.ssuult, and _
24 IS*.urglur:,,r being filed against the Defepdant in cese C202793. “The case was tried before a
25 | jury before the Honomble Sally Loehrer om October 25, 2004, with Mrs, Whitmarsh
26 | testifying against the Defendant. The Defendant was convicted of Battery (4 misdemeanar)
27 | and Burglary and seatenced fo credit for time served for Battery and 24 to 120 months for
28 mmndﬁ Tor an indeterminate term of probation not 1o exceed five (5) years,
CATROGRAM FILERNELVIA COMDOCUMENT CONYERTERITRMPOFS 53744621 71.00C

103367




B#2/92/2099 15:37 FBZ36218562 ¥4 DOMESTIC UI%NZE PaGE BB/16

1 | The April 2, 2004 incident ultimately led to a charge of felony battery domestie violence

4 | (based on two prior convictions) being filed against the Defendant in cass C207835. The

3 | case was tried before a jury before the Honorable Valotie Vega on Septsmber 19, 2005, with
4 ) Mrs. Whitmarsh testifving agminst the Defendant. The Defendant was convicted and

3 | sentenced to 24 to 60 months in prison. He was released in April 2008.

6 ' The Stac now ré&pectfmiy requests that evidence with regards to the Defendant’s

7 | convietion m C207835 be admitted in its case-in-chief.

8 ﬂ STATEMENT OF THE LAW

9 NRS 48.045(2) provides:

10 Evidence of other crimes, wrongs or scts is not admissible to

prove the character of a person it order to show that he acted in

1] conformity therewith. It may, however, be admissible for other
12 Preharation, i, Ehowisdar, Jenty: o s o Loy

13 accident.
14 | See NRS 48.045(2); seg also Tinch v. State, 113 Nev. 170, 1176 (1997), The State will
15 || seck to introduce, in its case-in-chief, evidence that the Defendant was amested and
16 { ultimately convicted (due tw Mrs, Whitmarsh's testimony) of felony Battery Constituting
17 § Domestic Violence in cage C207835, The State will also introduce cvidence indicating that
1B | the Defendant served close to three (3) years in prison as a result of said conviction. The
19 | State seeks this evidence to show the Defendant’s motive and iment. In the instant case, the
20 | Defendant is charged with Open Murder. This charge leaves to the jury the task of
21 “ determining if the Defendant is guilty of First Degree Murder, Second Degree Murder,
22 | Voluntary Manslaughter, or Involuntary Manslaughter, Consequently, the Defendant’s intent
23 | and motive is highly relevant, The State submits that evidence rega-:d-ing cage C207835 15
2 | admissible pursuant o NRS 48.045 for the limited purposc of establishing 2 motive with
25 | regards to st degree murder and/or establishing the Defendant’s intent with regards ts any
26 | lesser degree of homicide. I is anticipated that these will be the key {ssues in the tria) on this
27 | matter,
v a8 Wil
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In order to admit “prior bad act” evidence, the State rmst establish that (1) the prior
act is relevant w the crime charged; (2) the act is proven by ciear and convincing evidence;
end (3) the probetive valus of the evidence is not swbstantaily outweighed by the denger of
unfeir prejudice. Tinch 113 Nev, a1 1176. The admissibility of prior bad acts is within the
sound discretion of the trial court and will not be overturned ox sppeal unless found to be
Il manifestly wrong. [d. The Nevada Supreme Court has beld that the State may offer
evidence in its case-in-chief in enticipation of an expected aspect of the defense. See, e.g.,
Overton v. State, 78 Nev. 198, 2056, 370 P.2d 677, 681 (1962). In the instant case, due to
| the undertying facts as well as pleadings sircady filed by the Defendan, it is anticipated that
the defense will assert that the Defendant lacked the requisite intant and/ar malice for murder
due to his voluntary intoxicstion, Consequently, for the crime that the Defendant s charged
with here—Open Murder—an essential element will be the subjective intent of the
| Defendant.

A,  Motive,

Al the preliminary hearing, Cheryl Morris (hereinafter “Morris™) testified that the
H Defendant told her that he “hated” Mrs. Whitmarsh because she previously testifisd againgt
him, *“put him in jail,” and “took three years of his life.” (December 17, 2008 Preliminary
Reanng Transcript, at 69-70 [heveinafter “PHT™]). Morris went on to say that becanse of
this, the Defendant stated that he “wanted to kil the bitch.” Td. at 70. Morris testified that
the Defendant said this on more than one occasion. 1d. The fact that the Defendant was in
fact comvicted of felony Battery Constimting Domestic Violence in case C207835, and
ultimately sent to prison for almest three (3} vears due to Mrs. Whitmarsh's testimony, is
" corroborative evidence with regards to Morris® testimony at the preiiminary hearing (as wel)

as the stutement ske gave to the polics during the initial investigation). Specifically. it is
evidentes thai clearly establishes a motive (pursuant to the Defendant’s own statements), and
“ is therefore germane fo the State’s cfforts in securing g first-degree murder conviction. The
Nevada Supreme Court has repeatedly upheld the provision of NRS 48.045 that allows the
State to introduce svidence of other bad acts in order to establish a motive, Sec.e.g. Wesley
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P.2d 104, 77 Nev. 490 (1961), Sister states have reached a similar conclusion. For cxample,
in State v. Brewer, 507 P.2d 1009 (Ariz. App. 1973), the defendant was tried and convicted
I of felony theft of a motor vehicle. At the tial in the miatter, the prosecutor introduced
evidence that the defendant hod possessed 1 different stolen vehicle the same day he was
&rrested for the theft of the vehicle he had been charged with. The Arjzona Cowrt of Appeals
found no eror.  The court held that the evidence of possession was reievant to the

1 § v Statc, 112 Nev. 503, 916 P.2d 793 {1996); Lay v, State, 110 Nev, 1189, 885 P.2d 448
Z § (1994); Felder v. State, 107 Nev. 237, 810 P.2d 755 (1991); Cavaggieh v. State 102 Nev,
3 [ 478, 729 P.2d 481 (1986),

4 B. Iatent.

5 Long ago, the Nevada Supreme Court held that in the tria! of an accused, evidence of
6 | other crimes is competent when it 1ends 1o establish intent. Sce, e.g.. Wyatt v. Sigte. 367
4

3

9

- &

e
8]
T

13 | “defendaot’s criminal intent or knowledge of his wrongdoing and [was] competent [becaise
14 { it tended] to establish an ahsence of mistake or accident.” id. st 1010, Similarty, in Duiton
15 § v Stte, 9 Nev. 451 (1978), disapproved on other erpunds by Grav v. State. 100 Nev. 556,
16 { 688 P.2d 313 (1984), police conducted an undercover fencing operation called “Operation
17 1 Switch,” On the day of the incident, the defendant walked into a store with a co-Coudpiratar.
{8 | Both the defendant and the co-conspirator nepotiated the sale ko an yndercover police officer
19 | of & stolen camera and stolen bronzeware, The defendant, however, was charged only with
20 | the possession of the stolen camera,

21 Au trial, the State introduced evidence that the bronzewars the defendant possessed
22 I was siolen the same day as the camera. The district court allowed the evidence, and the
23 | Nevada Supreme Court upheld this ruling, reasoning that the cvidence was sdmissible under

24 | the compiete story of the ¢rime doctrine as well 63 to counter the defendant’s claim thaf he
235 I did not have knowledge that the camera was stoler, Dutton, 94 Nev. a1 464. In Fipdley v,

26 | Smre, 94 Nev. 212, 577 P.2d B67 (1978), gverniled oo giher groupds by Braunstein v, State,
27 | 118 Nev. 68, 40 P.3d 413 (2002), the defendant was charged with Jewdnoss with a minor, At
28 | trial, the State presented two witnesses (other than the charged victim) who testified that the
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defendant molested them similarly some nine years earlier, (Implicit in the Court’s nuling %o
allow admission of such cvidence was the finding that nine years was not gverly remote in
time.) The Court affirmed the admission of the evidence to prove intent and mbsence of
snistaice or accident. Perhaps most importantly, the Court noted that intent js placed in ismue
when the defendant pleads not guilty, holding i Qverton, supra: “[&] pica of not guilty puts
' issue every materinl allegation of the information.” Qverton, 78 Nev. gt 205, 370 P.2d at
680. In the instant case, the Defendant has necessarily put every meterial allegation of the
Information in issue.

Federal courts, applying the Federal Rule of Evidence 404(3)(b)}~-which is identical
to NRS 48.045—aiso allow such cvidence when it is vsed to establish intent. In LUnited
sStates v, Thomas, 835 F.2d 219 (8* Cir. 1987), cert, denied 108 S.Ct. 1741, 485 US. 1010
{1988), the Court neld that evidence that the defendant had previnusly written bad checks

W@ =) hOW e W R
= 3

—_ O

e
a2
=

13 | was edmissible to show intent in the prosecution for transporting a security known to have
14 | been taken by fraud. In the charped offense, the defendant had written a check on an
13 | account that had been ¢losed for six months and subsequently obtained ¢ cashier’s check on
16 | the stength of that deposit. The prior bad checks were written approximately ane year
I7 } before transaction for which the defendant was on trial. The court concluded that
18 [ defendant’s intent in depositing the bad check was very much in issue, and consequently the
19 N admission of the evidence was appropriate,
20 In Unjicd States v. Kick, 528 ¥.2d 1057 (5t Cir. 1976). the defendant was charged
21 | with threatening the life of the President of the United States of America. At wrial, the
22 | prosecution presented cvidence showing that three yeers earlier the defendant had committed
23 | the same offense. The court ruled this cvidance to be praperly admissible to show the
24 | defendant's iment, holding:
25 I

Whether the prior conviction tended 10 show that defendant made this threat
D1 o ook, e ol of aleotol kg wer o mater for e fury
27 offense charped docs not make it so remote 22 to be excluded. IR
28

cmummmWJ:s:mn n.ooe
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N S
Po) Id. et 1061,
2 | In United States v, Becchum, 582 F.2d 898 (Sth Cir, 1978}, a jury convicted the defendant, a
3 | substitute letter carvier for the United States Poste! Service, of unlzwiully possessing a 1890
4 | sitver dodlar that he knew to be stolen from the mails, in violation of 18 US.C. Section 1708
5 || (1976). To esmblish that the defendant intentionally and unlawfully possessed the silver
6 § dollar, the Govemment introduced into evidence of two Sears, Rosbuck & Co. credit cards
7 || found in the defendant's wallet when he was arrested. Neither card was issued to the
8 | defendant, and neither was signed. The Govenment also introduced evidence indicating that
9 | the cards had been mailed some ten months prior 1o the defendant’s srrest to two different
10 || addresses on routes he had serviced. The Court ultimately held:
. the Ty OF G Exbhs S Sy s the offmec charged,
¥ himself in the same state of mind in the perpetration of both the extrinsic mﬁ
13 i.nlrten in ':I?cme:%ns}mmiﬁgz; ’k‘,‘l‘hﬁ'ﬁmﬁ ﬂ:ﬁ‘?&"w"aﬂl"ifm‘é‘:'?m
i present offenge.
15 | daton.
16 In Ligited States v, Deloach, 654 F.2d 763 (D.C. Cir. 1980). the defendant was
I'7 I convicted for submitting false applications for lsbor certificetion of an updocumcated
18 | immigrant. The Courl allowed admission of testimony of three governinent witnesses, all
19 | undocumented immigrants, that the defendar was a “swindler” who tack their meney for &
20 | false promise to find them jobs and inbor certifications and that the conduct occurred over a
21 | peried encompassing e year and o half prior to the offense charged. Tha Court held that the
22 | testimony was properly admissible. The prosecution argued that the evidence of the other
23 I “swindies” related 1o the ultimate issue of intent and the intermediate issues of knowledge,
24 | motive, common plan and absence of mistake and accident. The defendant argued that the
25 | prior bad acts wers so dizsimilar that the only logical inference to be drawn from Lhe
26 | admission of them was that he was a bad person who swindles undocumented immigrants,
27 § and therefore, he was likely 0 try to deceive the government. The Court held:
28
CHPROCIAM FILERHETARA COMDOCUMENT CONVERTLRITEMPY 5574621 7). DOC
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1 These prior acts were instead introduced to show intent In this case, where

intent was the only rea! issue, end where airellmt predictably raised the

2 defense of mistake, the admissible bad acts evidence need not show incidents

idemtical to the events ch 50 long as they are closely related to the

3 offense and tend to rebut the defense of mistake,

4 | Id, at 76%.

5 | The Coun cited three additional factors, which reinforced the admissibility of the extrinsic

§ | evidence. The prior acts were miroduced to show intent, which was the only real issue, The

7 1 govemment had great need for evidence on the issue of intent; and the trial sourt gave a

& | limiting instruction which property restricted the jury’s use of the cvidence,

9 The admission of the other acts in this case is entirely appropriate since the necessery
10} element of the instant crime sought to be proved (the intent and motive to commit & violent
11 § act against Mrs. Whitmarsh notwithstanding the Defendant’s anticipated claim of voluniary
12 1 intexication and the inability to form the requisite intent) cannot be substantially established
13 [ by other evidence. Sge, e.2., Jones v, State, 85 Nev. 4, 448 P.2d 702 (1969); Tugkez v. Stats,
14 ) B2 Nev. 127,412 P.2d 970 (1968). The intent to commit & violent act upont Mrs. Whitmarsh
15 | will be a ¢rucial element that the State must prove beyond a reasonsble doubt. As such, the
18 | evidence here is probative in helping the State mee? that substantial burden of proof.

17 D.  Bslancing Test.
1B Afler a court finds that evidence of other crimes fits within NRS 48.045(2), it must
19 } then review the evidence in rogard to NRS 48.035." This statute requires a weighing of
20 | probative valuc against prejudicial effect. As stated above, it is anticipared that the defense
21§ will argue that the proffered evidence is more prejudicial than probative. In Upited States v,
22 | Parker, 549 F.2d 1217 (9" Cir. 1877), cert. depied, 430 U.S. 971, 97 5.Ct. 1659 (1977), the
23
24
" NRS 48.035 provides in pertinert part;
25 1. Although relevant, cvidence is not admissible if its probative valua is substextially
94 outweighed by the danger of unfaér prejudice, of confision of the issues or of
rojsleading the jury.
27 2 Although relevant, evidence may be exclided if its probative value is substantially
ourweighed by tonsiderations of undue delay, waste of ime or necdicm presentation
28 of cumutstive evidence,
CAPRDGHANM FILEENEIA COMIDOCUMENT CONVRRTERTEMPIS)557-442171 DOC
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I probative value of admitting evidence with regards w the Defendant's conviction in

ﬂ Defendant indeed committed the acts which are sought to be admitted, pursuant to Pelrocelli

L

defendants were convicted of armed bank robbery and one defendant was also convicted of
bank lareeny. During the sourse of the trigl, evidence was brought in that the defendant had
been addicted to heroin for approximately ten years and had been imvolved ig drug
counseling during most of that period. The court held that the evidence of defendant's
narcotics dealing was admissible to show his motive to commit a robbery. The defendant
argued that the prejudicial effect of the extrinsic offensc substantially outweighed ils
probative value. The court stated that “evidence relevant to defendant’s motive is not
rendered inadmissible because of its highly prejudicial nature . . . . The best evidence often
i8!™ Parker, 549 F.2d a1 1222,

In Tycker v, State, 82 Nev. 127, 412 P.2d 570, (1966), the Nevada Supreme Court
elucidated the siandard for balancing the probative value versus the prejudicial effect of bad
mct evidence:

The reception of such evidenece is justified by necessity and, if other evidence

has substantielly established the stement of LKI: crime invelved (motive, intent,

identity, absemée of mistake, ¢gic.), the probative value of showing snother

offense is diminished, and the trial court should rule it inadmissible even
though relevant and within an exception to the rule of exclusion.

Id, at 130, 412 P.2d at 971-872.
In the instant case, the only way to show the motive is 10 ectuelly admit evidence of it, The

€207835 is therefore by no means ssbstantially ootweighed by the denger of unfair
prejudice. The State prays that this Court will reoognize the necessity gnd the admissibility
of the evidence it now seeks to admit 1o prove the Defendant’s motive and intent in the
instant case. The Seate intends to iNustrate by clesr and convincing evidence that the

¥ State, (0] Nev. 46, 692 P.2d 503 {1985). The State intends to do 8¢ in 2n evidentiary
hearing prior to trial,

it

H

i
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1 CONCLUSION
2 Besed upon the foregoing, the Stete requests the Court grant the Staie’s Motion to
3 | Admit Evidence of Other Crimes,
4
5 DATED this day of February, 2609,
¢ DAVID ROGER
7 DISTRICT ATTORNEY
. Nevads Bar #00278]
9

BY /& PHILLIP N, SMITH, JR.

10 | N_SMITH, IR,
" AT
12
13
i4 |
i5
16
17
(3
19
20
21
22
23
24 I
25
26
27 I
28
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SR kRl AR L1, : 158
[ hereby cortify that service of the State’s Notice and Motlon to Admit Other Bad Acts, was
made this day of February, 2009, by fecsimile trmsmission to:

PATRICIA PALM, ESQ.
FAX # 4556265

for the Dismct Afiomey's GTHCT

O O o~ & LA s L R

10

28 te/dva
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. Etectronicaly Filed
0V0G/2011 12:59:47 PM

0332 Qi i-M

L J

DAVID ROGER
2 || Clark County District Attorney GRERIRETHE SRR
Nevada Bar #002781
3 | CHRISTOPHER LALL]
Nevada Bar #005398
4 | Chief De mar Districi Alorney
LIZ MERCER
5 | Deputy Districl Attomey
Nevada Bar #0010681
& || 200 Lewis Avenue )
Las Vepas, Nevada B9 153-2412
7 ) (702) 671-2500
g Attormey for Flaintiff
9 DISTRICT COURT
(0 CLARK COUNTY, NEVADA
" THE STATE OF NEVADA, )
Plaintiff,
12 Case No. C250630
V5~
13 Dept No. XV
BRIAN O'KEEFE,
14 § 21447732
13
D fendant.
16
1) NOTICE OF MOTION AND MOTION IV LIMINE TO ADMIT EVIDENCE
18 OF GTHER BAD ACTS PURSUANT TO NRS 48.045 AND
EVIDENCE OF DOMESTIC VIOLENCE PURSUANT TO 48.061
1%
30 DATE OF HEARING: 01/20/2011
TIME OF HEARING: §:00 AM
21
) COMES NOW, the State of Nevada, by DAVID ROGER, District Altomey, through
23 [ CHRISTOPHER LALLL, Chief Deputy District Atwomey, and LIZ MERCER. Deputy
24 [ District Attorney, and files this Notice of Molion and Mation 1o Admit Evidence of Other
54 || Bad Acts Pursuant o NRS 48.045 and Evidence of Domestic Violence Pursuant to NRS
26 48.{16].
27 | 171
aw |/
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1 |
12 |

13
14

15 |
16 |

17

18 |
19 |

20

2t |
22 |

23

24 |

25
26
27

28 |

i NOTICE OF HEARING

This Motion is made and based vpon all the papers and pieadings on file hercin, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court,

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the undersigned
will being the foregoing motion on for setting before the above entitled Court, in Department
XVII thereof, on the 20th day of Janunry, 2011, at the hour of 8:00 O'clock am., or 83 snon
| thereafter as counsel may be hegrd.

DATED this day of January, 201 1.

DAVID ROGER
DISTRICT ATTORNEY
Nevads Bar #002781

BY /s/LIZ MERCER

De District A
m’\fﬂ Bar ml&‘i‘?""

POINTS AND AUTHQRITIES

ATE OF

On November 5, 2008, Victoris Whitmarsh was killed by a single stab wound
inflicted by Defendant Brian O’Keefo. Defendant was charged with one count of Open
| Murder with Use of 8 Deadly Weapon. At the first jury trial in this case, Defendant was
convicted of Second Degree Murder with Use of 2 Deadly Weapon, The case was
| subscquently reversed by the Nevada Supreme Court and retried. Upon retrial of this case,
| the jury hung. In each of the trials of this maiter, Defendant pressnted a defense of self-
defense and/or accident. The case is presenily st for jury trial on January 24, 2011.
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FRIOR DOMESTIC VIOLENCE
Event Number 030107-0129
Defendant dnd Victoria engaged in a verbal argument on Jaguary 7, 2003, when

| Defendant became jealous. The two had been drinking. Victoria attempted to calm
Defendant down but it did not work. Defendant begen to slap Victoria in the face repeatedly
causing her to get m nose bleed. Police were contacted and when they responded, they
| observed that Victoria stif had an active nose bleed, Defendant was charged in Las Vegas

Justice Court Case No. 03M0O0410X. Ultimately, Defendant pled guilty to obatructing s
'. police officar.
{ Eveni Nnmber 030804-2028
On August 4, 2003 Defendant and Victoris were st the Albertson’s on Silverrdo when
| Victoria advised Defendant that she did not fee! well. The two returned to their apartment,
When they got to their spartmest, Defendant carried Victorig on Ler stomach and Victoria
| asked him not to because she was afraid it would meke her throw up. Defendant then
dropped her on her back and said he did not care. Viciorla told Defendsnt that he hurt her
| and Defendant became upset. Defendant then poured water on Victoria and told her she
| would be fine. Victoria became frightcned and went to the office to call 911, The
§ disposition of this incident is unknown,
| Event Number 031114-0539
| Three months later, on November I4, 2004, Victoria apd Defendant belgm o argue

Over money matters. At approximestely 8:20 p.m,, Defendant arrived a1 Vietoria's residence.
| Once inside, the two argued sgatn and Defendant grabbed Victoria by the arm, pushed her
down in the kitchen area, struck her oo the head with his fist, and then choked her with gne
| hand white smotheriig her with a pillow. The zext door neighber, Honey Mott, heard the
| commotion and knocked on the door. Mott heerd yelling and screaming. A few minutes
_' pessed and Victoria unlocked the door, Mot grabbed Victoria and 1ok her ta her
y apartment. Defendant immedintely went to Mott's residence, broke out the front window
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1 || and entered Mott's apartment, hhumvﬂuﬁawmmmmebedrommmming to
exit through the bedroom window. Palice officers in the vicinity heard the commotion and
| breaking glass and responded to the epartment. Defendant was arrested at the scene.
. Uﬂinmmtedbmisingm\ficmﬁeuweﬂnsmdnmmndh:rnmkmdaIumpmha:
| head. Defendant was charged in Las Vegas Justice Court Case No. 03M25901X and
| ultimatety pled guilty to Battery Constituting Domsestic Violence,
| Event Nember 031126-0993

Just days after the November 14, 2004 beating, police were called tn the regidence of
Defendant and Victorin yet again. On November 26, 2003, Officers were dispatebed to the
| cowple’s home for a welfare check. Upon arrival, the apartment manager unlocked the door
for officers. When officers made comtact with Victoria, she was covered in bruises and
| appearcd to bave been beaten severely, With Defendant speaking over fer, Vicioria initiaily
claimed she “fefl.” However, once the officers separated the parties, Victoria began to cry
| and told Officer Peany that Defendant drinks whiskey, gets viclent, and beats her. Vietoria
| ciaimed tha injurics were from two (2) or thres (3) days prior. When advised thst neighbors
§ reported hearing the two engaged in & dispute that day, Victoria stated that Defendant wag
| yelling at her about her ex-husband. Officers then confromted Victoria with information they
received from the neighbors indleating tha the nelghbors heard Defendant besting: her, at
which time Victerla lookead away, began to ory; and stated that it was her feult. Victoria
| would not elaborate any further, Officery noted that some of the bruising wes old, but some

Detective Hodson was evenumily able to obtain the details of the incidest from
Yictoria on December 18, 2007 in written Vohmtzry Em!:ment. Victoria recounted that
| following the brutal November 14 beating, she called her ex-husband and daughter end went
| to stay with them., Omes Defendant was released fram jail, two (2) days after the November
| 14 incident, be began cuiling her and leaving her rmessages. Because Victoria needed to get
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residence. The two began 1o disenss their relationship and Victoria told Defendant that she
“ould not continue 1o be i 4 relationship with him if he was going to continue being viofent
with her. Defendant then asked her why she was back with her husband, grabbed her by the
right hand and threw her into the wall. Then, Defendant punched her on the left side of her
ﬂ face. Victoria's left ey immediately began to swell and she felt excruciating pain. Victoria

asked him why he hit her. Defendant told ker that no one else could hava Ber because
she s his, that if he found out she was with somesne else, he would kifl her and, that if
Shie tried to leave him, ho would hant her down untit the end of ime. Defendant then
q grabbed her by the hair and repeatedly bashed her head into the cabinet door. Victoria told

Mo& - Oh ot s L R e
—

10 | Defendant to stop end tried to push him awsy. Defendant began choking her so hard it
11 || caused het to congh. Dcfmdantshnmedather,“ﬂo.ymwmtwﬁghtb&ck. Let’s sex if you
12 H can." Victoria tried to calm him. He grabbed her hair again, dragged her by the hair, and
I3 | then knocked her on the ground. Defendant shouted at her, “T will kill you i 1 fiod ont
14 || you're cheating o mel” At that point, Defendant begen repeatedly punching Victoria over
15 } and over agair. ﬂm:,h:gntupmdata:tedkiekinghwintimﬁbsmdhnpk. Victoria could
16 § not breathe because of the intensity of the psin. Defendant stopped beating her and she
17 bcggedhimnutu!nehertoﬂmhnspimtmhemﬁmd.When\ficturiauicdtoescape.
13 Defmdmtsrabbedhermdmlqhershebcttﬂnmluworhewuulddom:ﬂ;ingtnhm
19 1 He tock all of the clothes that she was wearing, except for her pantiea so that she could not
20 | leave. Defendant kept her there for several cays. On the day the pelice responded
21 [| (November 25) when Victoria fodd Defexdsnt that the police were there, he told her
22 | thet she better tell them she fell or else. Defendant was charged with Battery Constituting
23 [ Domestic Violence in Case No. 03M26791X but the case was ultimately dismissed as part of
24 | apackaged negotiation,

25 | Event Number 040402-3158

26 On April 2, 2004, Defendant and Victeria became involved in a verbal dispute

27 || because Defendant believed Victoria wes unfajthful, Defendant struck her in the face with
28 § the palm of his hand, Victoria ran out of the apartment aad called 911, Because there was

i 5
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I | no visible injury, no mmest was made. However, Defendant was escorted from the residence
be shared with Victoria by Officer Price with the Las Vegas Memopolitan Police Department
ﬂ and instructed to not return for twenty-four (24) hours. At approximately 11:00 p.m.. that
same date, Defendant returned to residence, burst through the door open and entered. A
verbal argument again ensued. Defendant then began slapping Victoria with open hands on
both sides of her face, breaking her glasses in the process. A neighbor who heard the noise
telephoned police. Defendant fled the eres prior to Officer Price’s arrival, When Price
responded, he found Victoria crying, in fear, with a visible injury to her face. Defendant wes
subsequently charged with battery constituting domestic violence, third offense in Case Na,
C207835. After Jury Triel, Defendant was convicted of the charge and sentenced to twenty-
four (24) to sixty (60) months in the Nevada Department of Corrections,
Event Number 040403-1089

On April 3, 2604, Defendant refurned o the apartment and began shouting at Victoria
for calling the police on him the day prior and continued to accuse her of being unfithfix,
Defendant then stapped Victoria across the face and tried to comer her. Vicioria was sble to
escape, fled from the spartment and man fo the aperiment office, The manager, Linde
Bggleston, heard Victoria screarning, “Help me! Help mel” Eggleston was able to grab
Victoria and pul! her into her office and lock the door. Then, they called the police. Officer
Rumery comtacted Defendant at the couple’s apartment and he was arrested for two (2)
counts battery constituting domestic violence - one for the April 2 incident and one for the
April 3 incident. Defendant was charged for both incidents in Las Vegss Municipal Court
Case No, C581783A and pled guilty to Battery Constituting Domestic Violenes,
Event Namber 040529-2233

In the late hours of My 28, 2004/early morning hours of Iviay 29, 2004, Victoria and
Defendant got into a verbel argument. The police were once aguin called to the conple’s
residence and Defendant left for a cooling off period. Later on May 29, 2004 dispaich
veceived x call from the Busdget Suites management office where Defendant and Victorie
resided reporting a domestic incident between the two (2). Security advised dispasch that

MWMoo9 - gh oA B L ks
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Victoria was very upset and bleeding from the mouth,

Victoria spoke with dispatch and relayed thet in addition to being beaten by
Defendent, he also forced her to have anal intercoarse with him, Patro! responded to the
Budget Suites and made contact with Victoria and Defondant who had been placed into
custody by security prior to Metro's arrival.  Patrol also observed that Vietaria was visibly
upset and crying. Victoris adviscd them that Defenidant beat her and subjected her to sexual
contact, Patrol contacted Detective Moniot who responded 1o UMC where Victoria was
transported.

When Detective Moniot made conteet with Vistoria, she was very withdrawn, visibly
upset, crying vigorously, and holding herself around her mid-section. Detactive Moniot aiso
| observed that she was walking “gingerly.” Victoria complained of severs rectal pain from
being anally penetrated. While speaking with Victoriz, Detective Moniot also noticed that
| there was a significant amount of hair fiom Victoria's heed op her upper body. Vistoria
stated thet it was a result of Defendant pulling out her hair,

During the course of Detective Moniot’s taped interview of Vicioria, she detajled the
circumstances of Defendant’s brutal attack. According to Victaria, the two had besy heving
| problems because of Defendant’s drinking problems and his thoughts that she was
| unfiithful. Victoria advised Deteotive Moniof that she suffered abute gt Defendant’s hands
. mmnsmumsmwmmmmnmmmmmhe
sweet talked her. On the evening of Msy 28, 2004, the two wera #t Texas Station bowling
| #cd drinking, The two got into an argunrent because Defendant was drinking too much end

Mo A h U B W R e
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20

22 | Victoria wanted him to stop and go home. Victaria ended up walking home slone.
23 Vietoria contacted security at Budget Suites to obtain an escort to hoe room becsuse
24 || she was afraid of Defendant. Becurity walked her to their room and found Defendant

| present. vamnudmmdmmmwcim-_mrmdﬁmduhﬂ
{ Defendant to leave for the night, Victoris went to sleep for the night and awoke some time
| after noon when Defendant began Knocking on the door. She did not want to sliow
Deﬁndmhsida,bmheautudﬂmhejunnudsdm;ethi: belongings becanse he had

7
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somecne coming to pick him up. Victoria ultimately allowed Defendant inside.
When Defendant entered the roor, he immediately began behaving aggresyively and
accusing Victoria of having sex with other individuals. Defendant struck her about the head,

i face, and body repeatediy. He then pushed her onto the couch and forced her to perform oral

sex on him. Victoria compiled because she feared for her life. Then, Defendant forced hey

[ 10 tngage In vegina! intercourse for e short time before demanding anal intercourse,

Defendant forced her to engage in ana) intercourse, telling her that reetum feit loose snd he
believed she was sleeping with other men. Defendant ejaculated inside of her anus.

Approximately helf an hour later, Defendant forced her to perform oral sex on him
and submit o vagina! intercoursc again. Additionally, he once again forced her to engage in
anal intevcourse. Victorla convinced Defendant to stop because she wanted to vsz the
restrogm, Victoria went 10 the restroom and would not come out  She waited Lmtil
Defendant fell asleep, got dressed, left the room quistly and got security,

During the course of the follow-up investigation, Detectives learned that Security
Officcr Bease was first contacted by Victoris who was very upset and had blood on her face.
Besse went to the couple’s room and found Defendan pessed out in the bed, completely
naked. Dz to the gravity of the situation, Besse placed Defendant in custody,

CSA Hom responded to the scene and discovered that the scans was consistent with
Victorie’s version of events. Specifically, he located a white and black Zebra print dress
with fecal matter and blood on it and a pair of blue shorts with fecal matter and blood og it,
Thuse were the clothing itsms worn by Victoria after the firsl wnd second assauits.

Victoriz alto underwent 2 SANE exam at UMC which was sdministered by Linda
Ebbert. Nurse Ebbett noted muhiple sites of bruising all over Victoria's body and a
laceration to her upper lip. Additionally, she observed several deep tacerations o Victoris's
anys, The injuries were consistent with Victoria's version of events,

Defendant was ultimately charged with multiple counts of Sexual Assault, Atternpt
Sexaal Assaull, Burglary, and Assault and Bauery, Following a jury tral, Defendant was
found guilty of Burglary and Battery.
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ARGUMENT

1

EVIDENCE CONCERNING PRIOR INSTANCES OF DOMESTIC VIOLENCE IS
ADMISSIBLE PURSUANT TO 48.045 AND 43.0¢1.

The State seaks to admit evidence concerning Deferdant’s prior instances of domestic
violence committed against Victoria pursuant to NRS 48.045 and NRS 48.061 a3 evidence of
motive (ill-will), intent, sad absence of mistke, Additionally, the State seeks to admit the
evidence to provide a much needed comest for the facts and clrcumstances of Victoria's
killing. The State respectfully submits thar the jury should not be forced to judge the facts
10 || and circumstances of the events of November 5, 2008 in a vacuum. Rather, the jury should
11 ] be entitled o fully understand the dynamics of the relationship between Defendant Brian
12 | O'Keefe and Victoria Whitmarsh, More specifically, the State submity that the prior
13 | incidents of domestic violence against Victoria manifest malice/ifl-will toward Victoria
14 | which is a material jasue in this case. Furthermare, the evidence i relevant o the
15 | Defendant’s intent and/or the absence of misteke at the time of the stabbing (i.e. Was the
16 | stabbing intentional?). Additionally, the evidence is particularly relevant to rebut a claim
17 ] that Victoria®s death was “sccidental” and/or commitied in “self-defense.” As set forth more
18 § fullty below, this Court bas the autharity to introduce such evidence pursuant to NRS 48.045
19 | and the Domeatic Violencs Statute, NRS 48.061.

\nm-amm.h.me-

20 Al
91 | THE EVIDENCE IS ADMISSIBLE PURSUANT TO NRS 48.845(2) AS PROOF OF
MOTIVE, INTENT, AND ABSENCE OF MISTAKE,

e Section 48.045(2) of the Nevada Revised Stahnies provides:

23 y g : :
Evidence of other crimes, Wwrongs or acts 15 not admissible to prove the

24 character of a person in order to show that he acted in nﬁfnrmiry
therewith. It may, however, be admisaible for other » such as proaf

25 of mative, opportunity, intent, preparation, Plan, knowledge, identity, or
absence of mistake or accident

26 | erior to edmitting such cvidence, the State mus? establish that (1) the prior act is refevant to

27 || the crime charged; (2) the act is proven by clear and convincing evidence; and (3) the
28 '

N03386
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evidence is more probative than prejudicial. Ciptiano v, State, 111 Nev. 534, 541, 894 P.2d
347, 352 (1995), overrvied on other grounds by State v, Sixth Judiclal Digtrict Court, 114

Nev. 739, 964 P.2d 48 (1998). With regard to 8 determination of prejudice;
“prejudicial” is not synoumymous with “dameging.” Rather, evidence is
unduly prejudicial...only if It “aniquely tends 16 evoke an emotional bins
aguinst the defendsnt an an individual and...ban very fitde effect on the
issuey” or if it invites the jury to prejudge “a person or cause on the basis of
extransous factors.” Palnting a person faithfelly ls not, of itself, anfair.

| Beople v. Johnson, 185 Cal.App.4th 520, 534 (2010). The sdmissibility of prior bad acts i
| within the sound discretion of the trial court and will hot be overtumed on appeal unless the
decision is manifestly wrong. Canads v, State, 104 Nev, 288, 291-293, 756 P.2d 552, 554
E (1988),
| In Ficlds v. State, ~ Nev. —, 220 P.3d 709 (2009), the Nevada Supreme Count
affirmed the District Court Judge's determination to adrmit evidence that the Defendant owed
| debts to the victim and that he had previously engaged in a conversation about killing & man
| to whom he owed money. The Nevada Supreme Court agreed with the District Court's
decision that such evidence was admissible as proof of motive, to disprove his contention
muhewnsjustminnucmtb?mdﬂtuhi:udfe’uchmc,mdtGprm identity.
' Likewise in Lodbetter v, Seme. 122 Nev. 252, 262-263, 129 P.3d 671, -678-679
| (2006), the Supreme Court held that ft was proper for the Diswict Court to admit evidencs of
| other bad acts to establish the Defendant's motive 10 repeatedly subject his stepdaughter (o
,: s:xﬁnl nsssutts. The bad act evidence in that case consisted of evidence that Defendant
sexually assaulted other voung ferale members of his own family. In reaching its decision,
| the Coumt noted that the evidence was relevant to motive, proven by clear and convincing
| evidence (due ta four {4) different witneas® testimony} and highly probative as it showed
| Defendant’s sexual aitraction to, and an obscsyion with, young female members of his
family.
Moast on point is Hoean v, State. 130 Nev, 21 (1987), wherein the Nevads Supreme
Court upheid the wisl court’s determination to admit evidence of u prior ﬂnmlesﬂc violence

—
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incident committed by Defendant sgainst the victlm in the days preceding het murder. In
Hogan, the trial court edmilted evidence that severa! days prior to the murder, Defendant
h dropped the victim to the ground from shoulder height. in affirming the District Courrt's
ruling, the Nevada Supreme Court recognized that such cvidence was “ofher acts” eviderce
| Ppursuant to NRS 48,045(2) which was property admitted 10 establish “Ul-will a3 a motive to
the crime.” Hopan v, State, 130 Nev, 21, 23 (1987).

Other jurisdictions have algo permitted the sdmission of evidence conoerning prioe
| &cts of domestic violence pursuant to “other acts” starates in murder cases as evidence of
| motive/ill-will, intent, sbsence of migtake, etc. For instance, in People v, Bierepbaum, 301
| AD.2% 119, 748 N.Y.8.2d 583 (2002), the defendant wes charged with mudering his wife,
who disappeared in 1985. His wife's body was never recovered and the case against him
| was circumstantial. The trial court admitted evidence that throughout the course of the
marriage, the relationship between the two was volatile. In addition, it admitied avidence
i that Defendant chaked her to the polnt of unconscicusness on et least one eccasion, and that
he had been physically violent with her on many occasions. On appeal, the defendant

Wooa sl Oh A A L R
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1§ | challenged the admission of such evidence and claimed that it was improperly admitted
17 | “propensity” evidence. However, the teviewing Court recognized that the evidence was
18 f relevant to intent and stmted: ' '

—
a2

[Tihe proof here eviaces defendant's intent to focns bis aggression on ope
person, wamely, his wife—his victim. That key factor in the comtext of
msrita) or other intimate reiationships frequently differontiates domestic
violence assauits and bomicides-—wherein prior bad acty have often been
deemed admissible daring the People's direst eape—Trom other cages
wherein evidence of past apsanitive bebavior 1gainst people other than the
victim has most properly been precleded, In the former, the previons
aggression privcipally Judicates intent, or motive, or identity; whereas iv
the Iatier it can predominately give rise to an inference of propensity,

5

12

| Id. (¢mphasis added). Italso acknowledged that the evidence of prior gbuse evinced that the
| defendant was motivated and bad intent to harm the victin,

|

Similarly, in Beniamin v, Kentucky, 266 8.W.3d 775 {2008), a ecase almost identical

11
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| Defendant's prior sssault sgainst the decedont was properly admitted a3 evidence of his
| motive and sbsence of misteke, In Beniamin, the evidence established that the reiationship

§ after consuming alcoho! together. The two had recently broken-up, but on the night of the
| murder were togsther, drinking agein. While together, the two begen 10 argue over the

| irial, the Defendant cluimed be acted in self-defense but could remember very little of the

| 8od that the killing was not & mistake. 1d. at 791,

thmughummecuumafﬂmmmﬂngenfﬂmdefmdmmmﬁm,mcddtndunw viclent
| and abusive. Tthmmdmmﬂntdmu“mnev!dmceofﬂmdefmdanfapﬁmmaumm
| the victim wea probative of the defendant's crimina) intens.™ It further noted that “evidence

: interitionally.” Id, et 367, clting, 2 D. Louisell & C. Mueller, Federal Evidence § 140, at 224

25 (1985) (defining intent us “merely the absence of an aceident”)) Tt concluded that the
j defendant’s prior unprovoked assaults on his wife tended 1 negate the likelihood that the
| shooting was an accident and thersby tended to Prove his intent. Importantly, it recognized:

between the defendant and victim was riddled with discord and that the two often Tought

victim's alleged infidelities. Ultimately, Defendant strangled the victim to death. At the

details leading up t0 her death becuuse of his alleged intoxication. In reviewing the trial
court’s decision to admit evidence of the prior assault, the Court found that it was relevant in
that it tended to prove the defendant intentionally murdered his wife, had a motive to do so,

Likewise, in Poople v, Jligen 145 7il.2d 353, 366-367, 583 N.E.2d 515, 52, 164
i.Dec. 599, 604 {199]), the court upheld a tial court’s decision to admit evidence that

which shows that an event was not cansed bymidmtmdstn:huwﬂﬂtitwummd

Whereas the shooting incident, standing alone, might appear accidental, when
consldered together with the evidence of the defendant’s prior unprovoked
atticks upon his wife, the circumtmcusuggmthmﬂ:cuhooﬁngwu
deliberate and not mccideatal This cvidence, taken together with other
evidence in the case, tends to make it mope probable that the defendant acted
with the criminal imtent required for murder and jegs Probable that his sctions
were jnndvertent or the product of an innocent state of mind.

12
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Id at 367, Additionalty, the Cour: reasoned that the evidence was also relevant to proof of
motive, “in this case, 8 hostility showing him likefy to do further violence. [d. at 367
("Here, the evidence that the dcfendant physicslly assaubted his wife throughout their
martiege was relevant to show thelr antagonistic rcladonship and, thus, tended to establish
the defendant's motive to kil her.™.

The Supreme Court of Yermont has also held that sych “evidence was relevant...ig
portray the history swrounding the shusive reiationship, praviding the needed context for the
behavior in issue.” sec alsg, =ite v, Laprade, 184 Vi 251, 256 (2008), citing State v
Senders, 168 V. 65, 716 A.2d 11 (1998). Furthermore, it has scknowledged that auch
10 | evidence is relevant in cases where 2 defendant claims self-defense, Id., citing, State v,
11| Hendricks, 173 Vt. 132, 143, 787 A.2d 1270, 1279 (2001). The Laprade Court noted that
12§ without admitting such evidence in domestic violence cases, the jury would be feft without
13 E knowiedge of the context In which the acts accur and would not be able to understand the
14 ¥ victim’s actions or inactions. Id. at 259,

I3 In light of the foregoing binding and persuasive authority, the State respectfuily
16 F submits that evidence concerning these prioe acts of domestic vinlence committed against
17 Y Victaria Whitmarst by Defendant should be edmitted as evidence of motive and
18 ¥ intent/ahsénce of mistake, In regerd to motive, the evidence is relevant becsuse it establishes
19 | tl-will, that he was motivated by & desire to dominatz and control hez, and/or 1o get revenge
20 | for sending him to prison. Likewise, 4 in Ledbetter v. State, auprg, 122 Nev. al 262-263, the
21 | evidence is highty probative of motive becanss it etablishes that over the courss of five (5)
22 | years, Defendant was fixated on abusing Victorin Whitmarsh, As to iment, the evidence ig
23 | relevent as it makes it more likely that Defendant intentionally stabbed Victoria Whitmarsh
24 ) and less likely that the stabbing occurred sccidentally or in selfidefenge as Defendant has
25 | previously climed. See, Peopls v. Jilgen, suprs, 145 111.2d at 366-367. Furthermore, this
26 ¥ evidence is not more prejudicial than probative because: tl) the facts of the prior instances
27 maﬂveryshnilartothtonuprmminmiauu;mthcincidm:smnmmnmeinﬁm
28 |l from the incident for which he i currently charged; (3) maost of them resulted in eomvictions

oo -1 O B o R e
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_|
| (Which means that Defendant will not be Placed in & position of having to defend those
{ allcgations); and, (4) the facts pfthe prior instances are not more harrendous then the facts of

I this caze,

1.

EVIDENCE OF PRIOR DOMESTIC VIOLENCE SHOULD BE ADMITTED
PURSUANT TO NRS 48.051.

Pursuant te NRS 48.061,

Except as otherwise provided in subsection 2, avidence of domestic
viclence end expert testimony comcerning the cffect of domestic violence,
including, without lmitation, the effect of physical, emotional or mental
abuae, on the beliefs, behavior and pereeption of the alleged vietim of the

domestic violence that Is offered by the prosecution or defensc in admissibig
i1 in & criminal proceeding for amy relevant purpoae, including, without
limitation, when determining;
12 | _
13 (a) Whether & defendart is excepted from crimina) linbility pursuant to
subsection 7 of NRS 194,010, to show the state of mind of the defendant,
14
. (b} Whether a defendant in accordance with NRS 200.200 has killed another in
15 | self-defense, toward the establishment of the Jegal defense.
16
: 2. Expert testimony concernlng the effect of domestic violenice may not be
17 offmadngahstadefmdmmumtmsubmﬁmltnpmwﬂmmnf
8 | mactwhichfnmuﬂubmlmfacﬁminu]chmagﬁnmthedcfendmt
i9 3. As used in this section, “domestic violence” means the commission of any
20 act described in NRS 33.048.
2 | Priorto the stanite’s emendmment in 2001, it inadvertently limited the nse of evidence of priex

| domestic viclence to those cases whersin & criminal defendant claimed tg be suffering from

22 |

23 [ battered women's syndrome as o defenss o charged crimes. Mors specifically, prior to its

24 || amendment in 2001, the statute read,

25 Evidence of domestic violence ag defined in NRS 33.018 and expert testimony
conceriing the effect of domestic violence on the beliefs, behavior and

¥ perception of the person alleging the domestic violence is admissible in chief

27 | and in rebutzal, when determining:

28

14
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1 L. Whther a person is excepted from criminal fisbility pursoant to subsection
7 of NRS 194.010, to show the state of mind of the defendant

g 2. Whether a person in sceordance with NRS 200,200 has killed another in

3 self~defense, toward the establishment of the legal defense.

4 n 2001, prosecutars who were frusirated by the repeated thwarting of their cfforts to

3 explain to jurors the cycle of domestic violence and the effacts of repeated shuse on victims

® | of domestic viotence, wged legislators o amend the stanute to its current form. More

" | specificalty, when lobbying in spport of Assembly Bill 417 during the 71 session, Gemma

8 | Waldron, the Legistative Representative for the Washoe County District Attorey's Office

% | and Nevada District Attomey’s Association, argued that the bill was much nceded due 0 the
10"} unique dynemics of domestic violence casss. Waldron contended that the ability to call n
'L} expert in the field of domestic violenes, & well s the shifity to present the jury with
12 ¥ evidence of repeated abuse of the victim by the defendant, would help jurors understand the
13 ¥ reaction and behavior of the victing (recanting, minimizing, etc.). Ses. Minufes of the
¥4 1 Meeting of the Assembly Committee on the tudiciary, Seventy-First Session, April 5, 2001
13 1| soe alao, Minutes of the Senate Commitiee op the Judiciary, Seventy-Pirst Session, May 15,
16 ¥ 2001. Assembly Bill 417 was fashioned after California’s legislation dealing with the issue,
"7 Ses, Minutes of the Senste Commitiss on the Judicinry, Seventy-First Session, May 1,
'8 { 2001. Uitimately the Bill passed the Houss and the Senste unanimously, Since the statite's
% 1 enactment in its revised form, tho Nevads Suprete Court has yet to address the use of the
20 | statute by the State in # published opinion. However, it has permitted the introduction of
2! | such evidence in an unpublished opinion. See, Holcomb v, Sigte. 2010 WL 4019626 (Nev.
%2 2010)(upholding District Court’s decision to adimit testimony of domestic violence expert to
3 | explain the varying ages of the injusies to victim).
ok While there is no binding authority in Nevada concerning the admisgion of evidence
% | pursuant 10 NRS 48.061 by the State absent the stuic itself, Cafiforniz Counts interpreting
%5 Y snd applying Califomia Evidence Code § 1109 (the siatte after which NRS 43.061 was
27 I apparently modeled) have allowed the introduction of domestic vislence evidence in 4
2B §

15
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variety of instances. For example, in Peple v, Hoover, 77 Cal.App.4® 1020 (2000), the
2 § Court uphcld the trial court's decision to edmit evidence of previcus artacks apainst the
3 ) victim by the defendant who was charged with sggravated masault under circurnstances
4 | tnvolving domestic violence pursuant to § 1109 of the California Bvidance Code. In |
3 | reaching its conclusion the Court cxamined the intent of the legislature when it cnected §
6
"
8
9

1109 and noted: '

The [admission of evidence of prior incidents of domestic violence] is
pacicularly appropriste in the area of domestic viclence because on-going
violence and abuse is the gomm in domestic violence cases, Not only is there a
great likelikood that any oma battering episode ia part of o larger scheme
of dominance and eontrol, that scheme usually escaletes Ip frequency and
severity. Without [the admissiog of prior instsnees of domestie Yiolence],
the escaleting mature of domestic violence b Hiewire masked, If we fail to
addrmthevnyuumnfdnmmﬁc violence, we will contimae 10 see cases
where perpetrators of this violence wil beat their pertners, cven kil them, and
80 on to beat or kill the next intimate partner, Stace crimingt prosacution ks
vne of the few factors which may interrupt the escaleting patiern of
domestic violenes, ws must be willing to look at that pattera during the
criminal prosecution, or we will miy the opporiunity to sddress this

Froblem at all. (citing, Assem. Com. Rep. on Public Safety Report (Jun, 25,
1996) pp. 3-4.)

Based on the foregoing, the Californis Legislatnre basy determined the
policy constderstions favoring the exclusion of evidenpe of vocharged
domestic violence offenses are outwelghed in crimina) demestic violenee

cases by the policy considerations favoring the admission of such evidsacs
(emphasiz added).

| 14, ot 1027.1028 (imternal citations omitiod). In that case, the defendant struck the vietim i
ﬂ:urmar.:cmingitmhaakaﬁﬂahehlfmmedhimthnshﬂmhvohbdinanew
{ relationship. The tria] court permitted the victio 1o testify regarding prlor Ipcidents of
j Violence whercin the defendant hit her in the face andior choked her and threatened 1o kill

her.  While upholding the Court's determiniation to admit the evidence under § 1109, the
| ceviewing Court held that the State could bave alsa sought to admit the evidence 83 proof of

103393
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1§ motive, inwnhﬁcﬂmhecausehtmdadhshowﬂutﬂefmdmimmdedminﬂﬂgmﬂ
2 { badily injury upon her. I, at 1027,

3 | Siailecly, in Peaple v. Johnson, 185 Cal.App.dth 520 (2010), the Court wpheld the
4 ‘ trial Court's decision to admit evidence of two (2) prior domestic violence related offenses

5 || committed by the defendant, Johmson was comvicted of mempted first degree marder,

6 | firearm assaalt, injury to cohabitant, felon in possession of & fitotrm, crimina! threats, and

7 ¥ mayhem following an incident wherein he 8ROt hi3 ex-girifriend (Henderson) in the back,

§ | Prior to the commencement of trist, the prosecution sought to admit cvidence of three (3)

? || priot incidents of domestic violence by defendant

10 | The first incident was in 1984 when the defendant siruck Lynn Webb in the jaw,
't ¥ breaking it in two places. However, because it did not involve the use of s weapon the tria]
12 § court did not admit ft. The second incident was in 1988 ageinst Amenda Floyd whom the
3 | defendant dated for a yoar. Floyd broke up With the defendant after she caught him using
14 | drugs end toid him to move out. Three (3) woeks lnter, the defendant tracked Floyd down at
13 || her apartment and visited her. They argued again and the defendant threatened to burn dawn
16 | the apariment and kil) her. Floydu'iedmmapcﬂwhimPuintthﬂdﬁfmdmtmbbedh&by
17 I the hair and said, “Bitch, I'm Eving to kill you” The defendant put the gun to Floyd's
18 || forehead and pulled the trigger, tait the gun did not fire. He pulled the trigger twa (2) mare
19 | times as Floyd backed sway, but it stifl did not fire. Floyd then tripped over a chair and
20 | covered her face with her wrms. The fourt time the defendant pulled the rrigger, the gun
21 || fired, hitting her in the teft elbow, Her arm was broken and the bulles was still lodged in her
22 | arm ot the time of erigl,
23 The third incident ocgurred in 1992 and involved Lyan Webb. The defendanl and
24 "' Webb were arguing in front of his mother’s house at which time he puiled out & gun. Webh
25 || ducked and heard two (2) shots. She looked down and saw she was struck in the leg.
26 | Webd's fernur was broken and 8he had 1o undergo hip surgery. The wisl court admitted
27 | evidenoe of the (988 and 1992 shootings finding the evidence rmore probative than
28 | prejudictal and conchuding that it would “asist the trier of fact in determining elements and

17
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I [ tasues that will be relevant in this case.” Peovle v. Johnson, supra, 185 Cal.App.4th at 530-
2 | 53,

3 | The reviewing Court in Johnson, in evaluating the Cour’s determisation of
4 1 probativeness once again examined the lcgislarure's intention in enacting Section 1109 and

5 | noted the unfqueness of domestic violence cases.

6 ) The statute reflccts the legis/ative judgment that jn domestic viclence cases, as

7 | in sex crimed, similar prior offenses are ‘uniquely probative’ of guilt in Iater

accusationa... Indeed, proponents of the bill that became section 1109 argued
L for sdmissibility of such cvidence becsuse of the “typleally repetitive nature’
9 of dnm_ﬁﬁg violunc?...'l'his patien suggests a psychological dynamic not
= vecessanily involved in other types of crimes.

i Id. et 532, It noted that the principal factor in determining probativeness s the similarity to
u the charged offense. Furthermore, #t determined that the probative value of the prior
2z incidents was great because in each incident Defendant resofted to shooting Bia girlfriend
2 when she cither decided to lfeave him or engaged in an argument with him. Additionally,
| Defendant's drug usage was & factor in sach incident and each Incident resulted in serious
B {njury. The Court also reasoned that the fact that Defendant was convicted in each incident
* 1 weighed in favor of admisaibility, sa did the fact that the. cvidenoe came from independent
al solirces,

i . While the Court noted the evidence was inflammatary, it agreed with the trial court’s
" | decision that it was less offensive than the allogations i the insser case wherein Defendant
2% 1 1ured the victim ta the pariing ot and shot hec fo the back i fogt of chiildren, Id. at $34
4 (citetions omitted)(emphasis edded). It also rejected Defendant's contention that the
L evidence was more prejudicial then probative becaise the vietim way cooperative. Instend,
2% | the reviewing Court determined the probativeness should be evaiuated independent of the
24 | victim'’s cooperativeness with the Principal consideration being the similarity of the Incident
4 to the charged offemscs. The Court also conchuded that the prejudicial Impact was
sl diminished by the fact that evidence of the current erime was strong because it was less
i: likely the jury would convict based upon his past misdeeds. [d. at 535.

18
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In addition, the Court declined to find error with the trial court’s decision to admit the
Mdenmdﬁpiﬁaﬂ::factﬂmﬂa:mmmukplmmmmmm{m} years prior to the
charged offenses. It noted that the trial court determined thers was a significant issue of
intent and found the evidence relevant to intent, motive and leck of mistake, As such, the
Court concluded that the trial court properiy considered the issues.

. Aluska has also enacted a statule similar to that enacted in Califomnia and Nevada.
See, Aleska R. Evid. 404(0)(4). Foliowing the pessage of that statute, the Alaska Court of
Appeals developed several factors that the courts are to sxamine prior to admitting evidence |
of prior incidents of domestic violence. Those factors include: (1) the strength of the
Bovermnment's evidence that the defendant committed the other 8cts; (2) the charscter trait the
other acts tend to prove; (3) whether thet wait is relevant to any matcrial issue in the caze; (4)
if 50, how relevant; and, (4) how Strongly the other acts tend to prove that trait, Beapett v,
Mupizivality of Anchorage, 205 P.3d 1113, 1116 (Alaska App.2009) citing, Bingarman v.
Etate, 76 P.3d 398, 408, 415 (Alnsks App.2003). Like Celifornia, Afasks tequires an
evaluation of remoteness and similarity to the charged offenses in determining the probative
value of the evidence, Id.

In Bsnnsm_m,[;u_ﬂ_mm supra, 205 P.3d 1113, the wial cour
admitted evidence of & prior 2005 amtack by the defendant against the named victim because
it was relevant to his propensity to attack his wife and then claim sclf-defense, The charges
in Bennelt arose from an incidemt in 2008 wherein the defendant was angry and drizking al}
day. The two {2) began arguing and the victim began to cail the police, at which point the
defendant took the phone and threw it against the well ropeatedly until it broke. Then, the
defendant started to scream at the vietim, held her down by the throat and put his hand gver
her mouth and nose 30 she could not bresthe. The defendant then struck her in the head
several times and stammed her head into the wall, |

The victim testified to a 2005 incident in which the defendant struck her repeatedly in
the face and choked ber causing her to sustain two black eyes, bridaca around hér neck, and
broken blood vesszls in hey eye. Astﬁihmti'ﬂﬂ&imidam.lhadnfmdam“fudnmkuthe

19
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I | time of the offense. In both the 2005 incident and the 2008 incident for which the defsndant
2 | was on trial, the defendant claimed selfdefense, The Appeilate Court upheld the trial
3 | court’s determination to admis the evidenca dise 1o the similaritics between the two incidents,
4 I It noted that the 2005 incident had some tendency to make more or less probable the
5 1 defendant’s propensity to assault his wife and then claim he acted in seif-defense. As such,
6 1 that character trait was material to the government's casc becanse Bennett’s intent—whather
7 || be intended to assault the victim or mercly scted in seif-defense—mwas the only disputed
B & issuc. Id. at 1118
9 [llinpis has abso enacted  stamie similar to the above-mentioned stafutes. '_.Sm 725
10 f| ILCS 5/115-74. That statute provides that “in & crimainal prosecution in which the defendant
11 ¥ is accused of an offente of domestic vislence evidence of the defendants commission of
12 | another offense or offenses of domestic violence is admissible, and may be considered fir its
13 || bearing on any matter to which it is relevant.” The statute also sets forth the factors a court
14 d should conslder in determining the admisaibility of auch evidencs. Those specific factors
I5 | include weighing the probative value against the prejudicial effecy, remoteness, factual
16 | similaities, and other relevant fots and circumstances, K.
17 In People v, Dgbbs, 395 HLApp.3d 622 (2010), the Illinois Court of Appeals was
18 | called upon to determine the constitationality of the statute following Defendant’s conviction
19 | for domestic battery. During the trial, the Court admitted cvidence that Defendant
20 | previcusly abused his ex-wife {not the victim In the case). On appeal, Gregory Dubbs
2 ﬁhimadﬂmtthemmtevioiatcdbﬂdathﬁEqua]PrmﬁmCIausemdmcDuePrwﬁss
22 | Ciause. As lo the equal protection claim, the Court determined thar domestic violence
23 1 defendants are oot a “suspect class," and, therefore, the statute must only pass the rational
24 | basis test. The court adopted the rationale of the Califormia Courts and held that domestic
23 | viclence is & repetitive and secretive crime that is highly uareported and typicaily tumed into
26 1 a credibility contest and noted that § 11574 was passed s an attempt 10 eddress the
27 § difficulties of proof urique to the prosecution of domestic violence cases by strengthening
28 || the evidence and promoting the prosecution of such cases. [d. at 627. Ultimately, the Court
20
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concluded that these reasons were sufficient to satisfy the rational basis test. Dabbs’ Dpe
Process argument feiled because of the safeguards built into the swtute — the requirement
that the State provide notice to the defandant of its intent 1o present such evidence and the
requirement that the Court weigh the probative value of the evidence ggeinst it prejudieial
effect.

While the Nevada Supreme Court has yet to interpret NRS 48,061 in a published
opinion in which the State has sought to introduce evidence of prior acts of domestic
violencs, the plain language of the statiute indicates that the evidence may be admitted for
“any relevant purpose.” Furthermors, the legistative Ristory of the statute indicates that the
legislative intent was to model the statute sfter Californin’s equivalent statute (§ 1109).
Moreover, it evinces thet the intent in amending the stamte in 2001 was to permit the State o
admit cvidence of prior instances of domestic violence to prm':de context {o the relationship
between the defendant and the vietim in domestie violence cases. Similarly, California and
the numerovs jurisdictions cited above have liberally interpreted similar statutes and/or
general bad acts statutes 10 authorize the admission of such evidence because of the unique
problems faced by the prosecution of domestic violence Cases a3 well as the repetitiveness of
domestic violence, :
© In lght of the plain langusge of NRS 48.061, which states that such evidence may be
&dmitted “for any relevant purposc” as well as the above-cited persuagive suthority, the State
respectiully submity that mdenca codcerning the prior acts of domestic violence committed
by Defendant against Whltmarsh should be admitted in this cass. The evidence is relevant to
22 | provide the jury with information coacerning the context of the relatiomahip between
23 | Defendant and Whitmarsh (State v. Laprade, supra, 184 Vi, 251, to establish Defendant's
24 1 intent to killfintentionally stsb Whitmarsh (People v. Hoover, mupra, 77 Cal.App.4" 1020;

%3 || Beople v. Johnson, suora, 185 Cal.App.4® 520; P Bepple v. Bieroabaum, supra, 301 A.D.24
26 | 119; State v, Laprade, upry, 184 Vi at 236), to explain why Whitmarsh would return to

27 (| Defendant after be Wefil to prison for beating bier, as well g3 to refute Defendant’s claim thar
28 || the stabbing was eccidental/done In self-defense (Soo, Bennett v. Municipality of Anchorage.

2]
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ﬂ supra, 205 P3d 1113).
Motcover, the prior instances are not remote in time to the chazged offenses as they
[| i1 occurred within the five (5) years leading up to Victoria's killing, Likewise, the acts are
similer to the acts charged in this case, which makes themt probative to the lssue of intent (an
ﬂ intent 1o abuse/kill as opposed to defend himseif). Furthermors, many of the acts the State
seeks 1o introduce resulted in prior convictions, making them less prejudicial a3 the proof of
| such acts is strong.  Additionally, the State’s evidence in this case is sttong, making it less
[ likely that the jury will convict Defendant simply becanse of his past conduet.
CONCLUSION
Based upen ell of the foregoing, the State respectfully requests that its Motica in
Limine 1o Admit Evidence of Other Bad Acts Pursuant to NRS 43.045 and Evidence of
| Domestic Violence Pursusnt to NRS 48.061 be granted.
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cabinet, He left her body. He left her body because he walked
his bloody footprints in the bathroom. But he didn't walk his
bloody footprints into the living room to grak the cell phone
to call 911. What's that say about motive and state of mind?

Talk akout brisfly -- bhacause, you know, you've heard
it -- when -+~ when officers finally et to the scene, Todd
Armbruster callg 511, officers arrive and -- and we've got 8o
many officers. I think Santarcesa was there first. Officer
Todd Conn there, the CIT officer, the Crisis Intervention Team
gfficer, that's trying to talk wich Brian, get him to come out
of the bedroom. They don't know the ¢ondition or the name of
the unknown female that's lying in a pocl of Blood. Thar's all
the information they have from the details cf the call, right?

They don't know what they're walking into. They ge
up there, the door'e cpen, they go into the living room, and to
protect themsalves because they have no line of sight, they
don't know which bedrocm. The only details thsy have are that
there's an unknown female lying in a pool of blogd. Officer
Comii's there first trying to talk to him. I belleve he arrives
gecond, but he's btrying to talk to him., Come out, you know, if
she's injured. What does defendant say?® She's alive, gha's
dead, she's alive, she's still breathing. &And -- and all tha
while Officer Conn 1s trying te ger him ocut of there.

He's not moving., He won'b come out. Come in here.

Fuck you, fuck you, You think an officer should go intao a

ROUGH DRAFT TRANSCRIFT
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situation like that? So then we have Sergeant Newberry and

2 | Ballejos and Taylor that show up. And ultimately they're able
3 | to go intc the bedrcom and they formulated a plan, they went in
4 | chere, and it wasn't until the defendant was tazed and taken

5| inte custody, dragged out of the room that they were able to

6 | get assistance to Victoria, but it was too late.

7 Sergeant Newberry reached down, put kis hands on the

g8 | pulee of her neck, mothing. How long did it take her to bleed

o | put? Detective Benjamin it could have been five to ten

minutes. He could have called 911, Instead he was laying over

11 | the body. Why? Why, wae he waiting?

Then after he's taken inteo custody, he's in the
patrol car with Ufficer Hutcherson, being hig belligerent self
14 | that night. He makes statements, and officer Hutcherson ia

trained to write statements that may be helpful te a defendant

or helpful in the presecution of the case. So when defendant
17 | start calking, he starts writing what he's saying down. What's
18 | he say? What does the defendant say in Hatcherson's car? He
aays, I swear to God, V, 1 didn't mean to hurt you. Leb's go,

let's do the ten years.

A1l right, defendant'e recorded statement, you -- you

22 | quys have seen it, You can see it again if you want. I can't

23 { say anything else about that because it -- it dust speaks for

itgelf.

Credibility, folks. Credibility.

25 A couple more things. The stretch pante Ehat

ROUGH DRAFT TRANSCRIPT
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victoria had on. It'e a little odd that she was undresssd from
the waist down. And ineidentally a photo not up there, Cwo
socks are found on the bed. Her blood is saturated at the top,
and there's a mixture of defendant's blood and Vietoria's at
the botkom of the pante. Okay.

DNA, I think the DMA saye it all, really. ©She didn't
stab him. FHe got that cut wﬁile he was stabbing her. His
bloocd is up here. That's where his blood is.

MS. PALM: Your Homor, I'm goling to cbject. She's
misgtating the evidence,

THE COURT: The jury will make the determination
where the blood was located on the knife based con the evidence.

MS. GRAHAM: Mixture in the middla. But who's bleod
was on the tip? Who's blood was on the tip of that knaife?
Vigtoria's. &2ll of that adds up to malice aforechought. The
abandoned and reckleess disregard for the actiome. The
consaquences of his actions when he stabbed her. Defendant's
guilty of second degree murder with use of a deadly weapon.

THE CQURT: Thank you, Ma. Graham. Ms. Palm.

MS. BALM: Thank you. I need to get the little
podium.

{Fause in the proceedings) .
DEFENSE'E CLOSING ARGIMENT
MS. PALM: Good afterncon, ladies and gentlemen. T

want to start off by saying that this is only chance that I

ROUGH DRAFT TRANSCRIPT
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LAS YEOAS, NEVADA, TUESDAY, APRIL 7, 2000, %07 A M.

THE OOURT:  Siste af Névads vermus Briow OFKeelk:
Thiz |5 defenudatt's molion & sttle the record, end if 1 can
sort of parkphris hore, it's M. Fike's position U oa some
Muujmyhmumlwmﬂlnrm-ﬁmm
Wﬂﬂwmmwmﬁunmﬂu
g that oo phjecied @ were oot compiciely soed on the
moord, |5 thet conmect?

MG, PALRM: Well, your Homor, 118 — we'tc mtlling
the recond =1 to the second degres murder instnction wiich was
ipstrerion number (&, {5 spriied out In my declastion. |
belirve i B thet trekiraction we had agroed m chasmbers thal
i weoudd ol e given 88 wiitten. And then when Lhe Cowt ot
ye Finl mecrerctions va us right befove the roaeting of Lhem,
the Coent ealled s up 1o the hench having realtzed dhat it wan
s 0 be alirzed to debet e pecond degree [eny
mrandex theory, wnd the Statr had indicated, well, we won'l
mhﬂmy,mdllqdidmtqmi_

Burt it vt our posation st the benth tha thar woeld
ot correct i Becawss the aury sl sill find it having been
urtiructed im i A S0 e fE sl o nkie W medc &
clexr rod of thet onc issoe. And il te State dossn't recal]
mwdmrnmmumm

ML SMITH: WeR, how the Stabe rocalls iL, lodge,

Pagel
ROUGH DRAFT TRANSCRIPT
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was that we b & diepute whether or not the mgusge thal was
coniainezt in the Instruction thel wes ultimaizly submitted o
dmjwymh_ﬂn,lfehnymﬂmwmmﬁ
imstuctich. And i wis our utwhiretanding thet yoer Honar
insmucted us nat W argue that the defasiant comemitisd the
Trrmicide in the commission of sy feiomy, and we didn®, and
that there wouldn'l be & probbemn.

%01 just waitt t make sure thal the record's cear
w:lm-e ﬁmm?gﬁuhwwmnumimﬂmn:
wctunlly went 1o the pury did not rise 1o the sccond degree
ftlony mmrder instruction. T

THE COURT: 11hink than was the Court's recollection
shat | kepx the ianguage 7 ¢ver the objection of the defenss
attomeys, but | did adronich the prosecutor thet thoy were HH
gOnE 10 agix: [2losy mmurder rule oo the cesc, mnd that's my
recollaction, they did nl in closing,

MR SMITH: And that's commest, MNow, i the defense
is comtencling they o with stend being the Cowt's degision
that the enguape thae was sctuglly cominined m thal
instruclion, i fact, srose o & second degree felony mourder
Instructitn, then 1 moan, &l [ can ssy is e Stde
respectfuity disegraes and we can At bt an appcliane coun
detrmoing thsd,

MS. PALM: Well—

Page 3
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THE COURT: Chay.

MS PALM: —md my contention exactly, your Hener,
is thart he Conct wis ol going to give that instruction &1
writtcn, [ v a puistake gt hal it ended up in the final
mw:mmn«umwumm
Mmﬂminsﬂtmndd:pﬂﬁlﬂrmmﬂﬂ.ﬁnﬂldn
Uriolk ikt were b secind] deguee felomy emapder Insraction, and
0 that wereld be —

THE COURT: Chay.

MS. PALM: Asd then &z o the other Bsue, it wik
Detzctive Mogy's estimony, 7l we kad - il tu: Couxt recalls
(hat we had called Detestive Mogg 30 Imtidly ar & witnert. He
vats mok refade Bodmy this cage, but it was that in 2007 be had
ancther e which schmlly wey my cass. 11 was Sk versus
Foancis Bill Franco Ardonias {rhenctic) wia & murder suspect
who tlagned o be imoxicaicd, end Detective Mogg srmnged for
heirm ko hives Bt teat for pieobol, and § wae gomg to sk the
detetive, vou Enow, wits that posaible 1o be done, how wid #
rhoas, what's the bainisy Sor Metm on thar, and did it, i
fioct, bappen in that casc, and did you zmunge i1, 3nd you
Tamrw, why did you arage il

And Court rubed on the Staie's objection thal i waa
eolbxteral anid o] felevam: b this case, Our prgumen that #
s nikevant becaive it showed thee bad faith of e Siwle — or
the ek of good faith S investigation and the Stas's
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motihve R mizimie the slenhol imoxication in Mr. OKocfie a
the tire of the offense. 5o the Coun overruled o abjection
to- i, and then § hued no mare questins for Detective Mogs, He
steppod dowrn o 8 withess. | just wanind ko muake S our
record wat clear on thal.

MR SMITH: | actunlly kave two roplics. I
remember comectly, it wnes the State’s positin thal the
detective in question, which [ befieve it vas Detective Minty
Wikictwann, sinply testified that 40 his knowledge thors was n
other case where a hariicide detective tnak & beesth best froo &
suspict o dhefendant prios to cowfuctiog an mervcw. And il
wies — I T recall correcaly, 3 wan our position that simply
becasise another deiective in m indepemdein case of Tos owih
scoord decided i ke u bresth st from s suspect, which
cheatly was mat sy pan of eny esteblished protocod, thes they
couldn't siraply use that to 2y well, the Sovermenent sczed in
bad Faith becauee Dewective Wikdsmann didn'l & i this cese,

Funthenmoare, 1 would spgest that e mae was
acnally emtirely moot begsiss it sandy tr raisen the! the
reason why they dide't find the defexdant guitty of fira
degree murder wan o they Soughi b he defease's
comiention that he was ino drunk 5o ferm the intent.

MS. PALM: And vour Hoaor, Pm. not anguing the agpesl
heve w2 it dossi't msteer i1 Ry Mont of nol.

THE COURT, All right
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MR, SMITH: Oh ] know. I'm jus making a recocd for

M3, PALM:. I'm =eitling the reeord

ME. SMITH: Fm just makmg 4 record for the law
clerk who's utimanedy golng 1o get this.

THE COURT: All righe, wel!, | think the revord 18
chenr i that regerd, s, your know, [ thirk thet's wihy Lhe
jury did oome back with a scond 235 opposed b: 3 forq because
af alcphol issoe. Adl cighl, record's clear?

MS. PALM: Thank yoo

MR SMITH: Thank yo, Judps.

THE C(LRT: Thank you very much

ME. SMITH: Have n good duy.

THE COURT: Yiu too.
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1 | INST
5 FiLED N OPEN COUNY
MAR 20 2008 @ T'iTen

4 EDMARD A

4 CLERK! OF THE COUNT

5 BY.

6 CLARK COUNTY NEVADA  "PBTEN o>

?

g | THE STATE OF NEVADA, 3

9 Plaimntiff, CASENO: (250630

10 -V~ DEPTNG: XVl

11 | BRIAN KERRY O'KEEFE,

12 Defendant,

13 INSTRUCTIONS TO THE JURY (INSTRUCTION NO. I}
14 MEMBERS OF THE JURY:
15 It is now my duty as judge to inswuct you in the law that applies 10 this casc. M is
16 || your duty as jurors to follow these instructions and 1o epply the rules of law to the facts as
17 | you find them from the evidence. )
18 You must not be concerned with the wisdom of any rule of law stated in these
19 | instructions. Regardless of any opinion you may have as o whai the law ought to be, il
20 | would be a viotation of your oath to base a verdict upon any other view of the law than that
21 | given in the instructions of the Court,
22
23
24
25
26
27
28

000337
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INSTRUCTION No._ 2

An Information is & formal method of accusing a person of & crime but is not evidence
of kis guilt. .

In this case, it is charged in an Amended [nfonmation that on o about the 5th day of
November, 2008, the Defendamt committed the offense of MURDER WITH USE OF A
DEADLY WEAPON (OPEN MURDER) (Felony - NRS 200.010, 200.020, §93.165) o the
following manner, 10-wit: did then and there wilfully, feloniously, without authority of law,
and with premeditation and deliberation, and with malice aforethought, kill YICTORJIA
WHITMARSH, a human being, by stabbing the said VICTORIA WHITMARSH with a
deadly weapan, to-wit: B knife.

[t is the duty of the jury 1o spply the rules of law contsined in these instructions to the
facts of the case and determine whether of not the Defendant is guilty of the offense charged,

000339
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| msTrRUCTION NO,_\§
Murder of the Second Degree is murder which 15
1)  An unlewful killing of a humen being with malice aforethought, but withaut
deliberation and premeditation, or
2)  Where an involuatary killing occurs in the commission of an unlawful act, the'
natural consequences of which are dangerous 1o life, which act is intentionally
performed by & person who knows that his copduct endangers the life of
another, even though the person has not specifically formed an intention to kill.

nﬁmqu\unum

10
1]

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

000354
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IN THE SUPREME COURT OF THE STATE OF NEVADA

BRIAN KERRY O’KEEFE, No. 53859
Appellant, _
vs.
THE STATE OF NEVADA, FI L E D
dent.
Respondent APR 17 200
THAGIE K. LIMDEMAN
LERE, OF BUFREME COURT
- E
E VE AND

This {s an appeal from a judgment of conviction entéred
pursuant to a jury vardict of one count of second-degree murder with the
use of a deadly weapon. Eighth Judicial District Court, Clark County;
Michael Villani, Judgse.

Appellant Brian Kerry O'Keefe contends that the district court
erred by giving the State’s propesed instruction on second-degree tnurder
because it set forth an alternative theary of second-degres murder, the
charging document did pot allege this alternate theory, and no evidence
supported this theory. We agree. “The district court has broad discretion
to settle jury instructions, and this court reviews the district court’s
decision for an abuse of that discretion or judicial error, An abuee of
diseretion oceurs if the district court’s deeision is arbitrary or capricious or
if it exceeds the bounds of law or reason” Crawford v. State, 121 Nev,
744, 748 121 P.3d 582, 585 (2005) {internal quotation marks and footnota
omitted). Here, the district court abused its discretion when it instructed
the jury that second-degree murder includes involuntary killings that
occur in the commission of an unlawful act because the Siate’s charging
document did not allege that O'Keefe killed the victim while he was




mmmim an uniawful act and Ithe evidence presented at trial did not
support this theory of secend- degrlee murder. Cf, Jennings v. State, 116
Nev. 488, 490, 998 P.2d B57, 559 (Eﬂﬂ{l} (adding an additional theory of
murder at the close of the case vmlat.ea the Sixth Amendment and NRS
173.076(1)). The district court’s e;-mr in giving this inatruction was not
harmless because it is not clear be:l,mnd a reasonable doubt that a raticnal
juror would have found O'Keefe gulili;j.r of second-degree murder absent the
error. See Neder v. United States, 527 U.S. 1, 18-19 (1999); Wegner v,
State, 116 Nev. 1149, 1165-56, 14'P.3d 25, 30 (2000), gverruled on other
. grounds by Rosas v. State, 122 Nev. 1258, 147 P.34 1101 (2006). Because
we conclude that the judgment of conviction must be reversed and the case

| remanded for a new trial we need not reach O'Keefe's remaining

contentions, Accordingly, we k!

ORDER the judgment of conviction REVERSED AND
REMAND this matter to the district court for proceedings consisteat with
this order. |

ec:  Hon, Michael Villani, District Judge
Special Public Defender
Attorney General/Caraon City'
Clark County District Attorney
Eighth District Court Clerk ;
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4  ORIGINAL e
& DISTRICT COURT
8 CLARK COUNTY, NEVADA

STATE OF NEVADA,

CASE NO. €207835
DEPT, 1l

Plaintiff,
10 || vs.

"l BRIAN KERRY O'KEEFE,

12
Defandant.

13

14 BEFORE THE HONORABLE VALORIE J. VEGA, DISTRICT COURT JUDGE
15

WEDNESDAY, SEPTEMBER 21, 2006
1a

7
: RECORDER'S TRANSCRIPT RE:

18 JURY TRIAL
DAY TWO -~ VOLUME TWO

20 || APPEARANCES:

For the State: GLEN P. O'BRIEN, ESQ.
Deputy District Attorneys

For the Defendant: CYNTHIA L. DUSTIN, ESQ.

22
23

Attorney At Law
% RECORDED BY: LISA LIZOTTE

MY AINOGCD
951 9 2 4V

1

ROUGH DRAFT. TRANSCRIPT - VOLUME TWQ

A 3i18




(Page 2 of 2%)

-

E W 8 2N EZZARESATE -

WoLunal

et §cmnjmmilon : o
Crone-yeymivg tiom
Ptirecn Kumrmingiine 1 n
Lo wormeriven o i o]
B Raallbacs Fuimiaslion 1 1n
i L2l ORI ] 1
7 RWTHEER: DAMEL HOLLEY
Dottt Entrofifutitn’y L} k.
| L]
Pitalirwt i/l it ] -
Py prniv] ey 7 a
ol Dha ] b1
WATWERS: MDOER PR
DL, e oot ] L]
(=1 L L o
n Piciac Extminevon n H

* WEDHIENAY, BT EAEEA 71, 2006

1 Ihat o T prAsnCE o the furv
] THE COUSET: i saoow sl safiocd Bt iy Cifyesion) by pr

Bt yw%yss s d&e¢ 8

Speiink weith Ml Gl Sl TR RelicUM) DGRy B P I the
oo inpmiion 5d tha otsl U Bets venres O eeie usiir CTTATE  Qamsd
i dppiyiateh,
W, OO Gl suaeming. Yo Hon,
. DTS el Mdrskin, Y g bt
THE COURT; Wi bt bUlisin Gup Depdents oF P ooy W ol g

il ety Db b, 0 Belom, bhe, Doamtinn, mowd rerrat!
iy i fimyerst Band Benll cnirsn e P Or TR PHTRDRT TR, Loerh Musd,
VR b b eCum O O U B TR plen duail] By e b
xygmy, oo i vy anbekpand et vk wapy iplinamin by jurr livwiph. Bo we will
Taleiell A g I i P TS TR Sucinnc OF Tvl — bmo thel g of Y.
wrtclh vl il Y, b, Horiealy.

oy oy vl ot mtivelanf roe. ol Wi Ofale SR v i

Iy LN OF S BEATY O TR0 A O 8 BNy o RETAEE Sp WU PR
peing by sl by brimg Thrdy wo e Tk il e U riglich Dheskal now, phll
il Pt el Gaotal abiuivi. 00 B yoriigfil Do . Hugulyon ey vham OO0, Lawly
O, DIFIL Baciwvn TEE, 000 HO0L Myl Liss. DY,
i, | il b el i ekl Pl dvieeib i I ARSOTRR
St BT bk vom b & Coleied 2T ot BN A SOING Jalid RBZNDDON, Thill 'R
[Houally At & i rypa o & guna,
BEE. DIFLTIN: Thatn toweftct Yiesh Hont. i ot SRing T ol

.

At Eotoadl Mlinefoae . Ll A

- o =

g e ttoH" ¥ idd e aFE
s

Jiiror metelboohn im ity geriiveler Wil

Srr (W FUMITY
FTATE S CowlT L ] i
| ey Fepan [ &%
PO Ty Tl Airaitew
A Ly B2
@ Lathr Ban

G Orilay rimn

PR (RRAPT TR - LU HE

ML EYENREER: Thoel ‘s wemvt, Wrnw' Hijalelr, ¥of Sachlelgziy hilond o el
il v’k B @ ? SolrUSiebeol % Wi B OF 0 CaL DB -

THE COMKT: Viaty wabl. AN Tiard Sy oo matiars Dal we red i
ity wplpin Tw progry o the [yl

A OCREN: M el el of The S,

s, DArETHE: By, Voor bipmar.

T COANT Oy, e T'm gaping oy sy Survrm e Deiey Dhu i)
LU WA e W WA Oprivemrn pany vey'T gl ol bl inleml v L'
sl ekl

1 A RSt Aoetalek . b Lninan, |
1Windr ot ot repl. o ark i, |
o el prmstenta 04 whet jmerl

THE COCITT: Ladiow arel gerslorsge, o) Canarl Dol w Biir ialiing
rpirurion framm pins. | v iyl @ g sl W OCC RSiORERY W v B
lympr: iy vitm el el el ek ekl B e etk Tht ety il e
g Sl S Co0, Tt Sy et vl i sl drbinke, ot
i gk, oof v P I vl it Cioicrasgle. 1l WSO SR T YO O e
PARGR"E oL, You mailrs Tt K'a wour maightew srrops W itnil Bl plo Al
mﬂ“umﬁ.-mM“ﬂlﬁﬁuhﬁh
AT,

1wy sary Desrs Doie. bilekd S0t S0l Yol BECTRD qwmy
i o (0 e ey siceal e oo B i (U, O

H T A H Y KEae 2 R
o

witen will iw ewtrwed i Chy cown, oies il Akl iy s & TN
o 0 W,

1073




(Papa B of I3

e (I
1 ®

T hEmn mamoits Shid BRE wooll Sun JissUt WY PArsioaiar PRcOm rima, ohi hir |
G vk Eappac er PRcE, §iaoped vaw Iy sy Tuigel, puat P e, Sha o'y
i pomt Ohalang el Sy (AR Btud akias Rnaea Thig e, Tha
ephinam T ey i S yver iy rems Ay, Wiskisieproy o Dy, Do,
ey blln, Wiltrgrwe s You disin'] hiy e hel mighl, We're alen griag i

- k% M

webiicrs M. Wihita'simill Sups! Vel clul™ L P Bl aighE. Whi'ME e il T
B 8 v o Inioy walaly'y wiy vt Ak el
L A i, o . Nl ' gl nietirey B, O ety sl
" Hncranadl 57 Dy scangiis vighence. “Thinl gy o5 off feeg cxbey, oy geing
¥ Niow wok Uvet yor ot hisll o irow msiing o techlen sl whoe hapmeesd n
W Y it wrbll ey oy ik e ooy | ik i o S o e e
e B vl g oy Bl a0 ¥Cinialy g, ypulfyy’ el ol P it Linpriy Wi
u by

Tl COUPRE: Theerds, youy, oapsaml. Tl Taple iy pell dhr Unsl.
airmas, &
N OFREEEN; Yasw Hipsgu, the Bets sl sl Wiekesly. Wit

WCTOWM WHITRAAREH

Jhﬂﬂﬂilﬂ-lﬁ—.“h-ﬂ—-&ﬂl-‘-ﬂ
THE CLEWE: Thank viL, BAG Siisl b Seetsd. Do pons: Rlsw il
ehl I P Wk eincxahil; phleeing,
THE PATMERS: Wy sewe b Vickrla Wikmarsh, W5 R T-0LA
MY - AR B
THE DT T S ity prossll.
Rty DENh Tiiml ymu, Wor Mhamgr

-
=

4 ¥ EHTE FCE

Anksn Divet T RO - YOLENE PR

A e e Pl A i el R,

O Tk yom Vomr Hofule, Meby B ieiml e e sl hum
et Mow Dol piaere,

THY COUAT; Ty musleird gl g rpligey.

Y ML 0N

a Mgy i o ey i JOON, A@R 2004, Iuww kovky iaiell wiuy ey
Hibing with My, 0 Cacid

a Thime irsam.

O A o man i SRS it Rl

& We warw boyliod wl ghifdund.

0 7 want 0 BFw il elacod i lhe: sring Pappen wf g e,
gl T, 00 vom rmesi’ pUEtng M@ vl &nareed el b Or ity 6
b 1B

B » =5 &

Y

VNN walr N i, ]

i e, [y,

i Wm0 G e wears s o o P

He veitd jacleon of Mel.

Do hu pocume o of valag ivvpthing

Wiakie, e il ) vt by v vmn, Wit i
o am v gy sy}

A o o, yeml, el v sl eepaleg Bl WP S Dot - Wl
e Oy ut Sy ey pa -

o it Pl i ey

& Yk

DF0DFDOFr o

g en Y ad s &€ 80

Fuaen BT Th il . FOLLWAT PR

E

# 4 F 2 8 23
orprororprnrfarosppg owre

¥ ruya TP B &

[ I SR R T T S

B ¥ 80 Y Qa2 d @

g
®

B . O R

Capinll abprnaon,, mmyarn B sem, wiusd e oy oy ol @ g ¥
15 Il ettt By,

Ty gl it o vy oyl

e ERR ian T

i wmk ol § ples Baiw lly?

Yo Suta Filth Avarus.

e wlegrw iy Yo Srn?

Vg In Hondeewe,

il il EEATOOM S0aR 00 A 3™ ol T il 200,
v h wl g el

1 wens ving 0a Lirwila [phoaasic] musaa

Wiy e & bvute W e aperTsam f

A Rl EE,

Ao thet Limrin aripl siryns. thal'y Feper b Ui Viege

CamacL

Harg i Chup Cumiy, Sevmier

bl .

Wy ey o g TGN U tna

ik lriem D' Ko,

Pl sk il oy Bt XM vy Comtrnna. 1oy b

o

Couls ek ST Fiete ol il Omrariiesr Sowilrng Py wrpiring b

4
-4

hw'n fgiet Mham.
Avnll comiel o CRERCTT £3 STICE OF Clowisiag THSY 03 WG,

-]

b
W T Mol T « vl Dl

1] . D'Eaaie bad e enking s wal I
L 1= i, i,
0 O e spreevie e el cifing et of wheas! e Beng e
wink Aedng SoRm?
1 et v ey mrnatt. | —
Sl SR il LM vl Tt
1 w1 vy
D i e ariey Tt e vl B, vegy geoursd il e
| ety Iarveran 105 pral DOEO0L
Wiy il v aal S umbira?
il b il namaphl
Ly
Ol B, Sy | ooy = iy s Tigivtip 0 DN A IR,
e, b e, i | bl ety T o By o B . T e,
Pl Bl it g ] ST ot}
Ma.
1t ol & wyrivl mgumam
o
Dl e B alul Bt B Ly ey 2 e et
Yo
Wit ] W policm 00 witart Dy Glevre st S S sraal
Hay Bp g F o Beh S eired .
ey sy v moemptind wrt e Manad
(™%
e yin bl T gt Wl Ml (il il el i

-

ﬂbﬂiﬂ!ﬂbﬂiﬂglﬂbﬂ,ﬂl‘ﬂl

L1 2
el o TP . WOLENY TO

R0 3




(Page T of 23)

- wm e =

VU M wiliing & stagnger Sty oolioed

. .

& 1 HOA"T rmalcingy'.

B Wl B rofeeshy jeaar soaleclion jm besly ol Tour sheamarai O

Y
Wil U srirbah e Mt tcn b bk of WF

N -

Whould shic Afupeh winr cooptiestion o lasd & &7

Yo,

G, 0PSB Yiem Hores, U | ool aopsccch Ul el

T CLEWE: W ey npgwetolh G Sk Juind gy & ecovicd

B IR L s’y ey (0 o i aligh P e geing W
T e iielectine,

THE COURT: For iomriScnion puycms sy, U1 bam Spgia Mo
kit s Finiy"y Progeel Dinad

THE CUERE: Vg, Ve Hom.

THE COURT: dned,

o

2 4 F BB

[ Dwren ghrt voproie yiisr Mo oy u ot i IACH et e

Y WA QXN
£ Com v vl Lol 4 Muwierd ml rup TOW NG o Pl

A ey, Tt £ T Py b melting (v I WAL Bl

L P L T T T e ——

B vinty by v Dashariing —

Y.

Thill b i st

ey,

Dy A4 the Meea tas Afficied il vow 0ol oma Yy Bl 1
T

inrnhn

e im ek sl P pedting waw of Kl Byl rimharst, sl S 00 i Rl
il vl gy, S AN | ot Gk b e s PO
Q DR el AT iy o iy LT

A& e
a O youi memariid Tl il ovmming BUT WD TR EDangiognd @
oy oy I

A Yiuh, vEEVY, N0 UL Ve, T serest Sy we ek
" 1 A ol g,k Sl Bl
o B o et U e o g P BT TR il
L1 5. T
R
o iy rommraleyr gfpusling Ssdorine) 't 4P whllaeT
Mgy, | i’ i,
Dk s remenionr Bl mierm wosancigs o Tha dgid Wi of

L8

O v ApcEntol yiom! liCies) Beley oot

B, g e - '

P vl 0w b

7 TR i el e T = i | oy DaCh Sy

i
rn:-n-!n-n:-

VF 4 M %N N 8L S T E 4 omoweomow s ow o

[ g 1 T AT ot voml g,
] B i srremimiees Sl Ting ROy ARl v Sl Boison i 8
ol af Mr. 0Epply peilap youf
A (9
a Om youl swwamive? puting in v wellten pliiermew L
-
DO EIPT TRRNCRN] - WU LT TG

¥ Ruome sesnor | pemt.

1

E k8 T3 &

- e s B B -

H EHH 9 a2 # &% dzzce

]

A Erien wpiursiond oo Mien, HE el g will My R,
a el B i witl o rilicar

A 1 e pE. | bt ity ~ | det’| e i thaw poia,
i, o ot oo, et 1 o] ot H e et i . Pt

0 Chay. Wikt eppend 2t e ni?

| T i i by T = Ewey B m AR

O {kery. Wt Sswernd ofer Brian WitT
] g g oo Mt hiy wemiiel L et bl phome ek vl i

G ey ey Ong e fek Poinf okt wikd: Gy

A A iy g

a A el epury! Sy, W e e e hamk gy gmonay Lms,
i Rk W iy g Besiny i1, el Ty ogrd

A e wppew Sy §0:0 Wehiinal | bowpml I el vy EPVE Sy O
oo el | pudal Dol ST w0 mall Bha g g,

O bl e sdytaing o iy iy proveme b |Hoon doanies e
o

Ll | D 1 far & e s 18 Be0r. WUT N ek B b iysn

I
[

Wit doiel o Char ol vyt el e o

o = T B il

L & el W ey g mgew o0 i il i

L v o iy, srren, s,

St Pak i ekl b Y RO L Sxfelrramrs]. TR

Y

Whal hemowti dod b somiy dary v ageERaca T

W b orah — | Il | ey = | i i | hal Tila

-
AR AT Y AR . eOLLIT Ty

'ﬂ—mhhﬂ_ﬂlﬂhﬂmnﬂlﬂhmlﬂ“
v b d
A 1 00”1 ramarndvtar i it it L BT B Food iy
€ Al s mom raveebar el b offiverm Wt 2, O Keais bl
Wil yiu i ey ey CEy DR il Tl B cegy W 0o il Fle?
Y B, i) e
| Thiis: luna bgry ilod BifTalsl iabei- Wal Mmppmeny, B LT O
f Compor,
k- | 0o ieda ~ il oy moery, 14 YOm hiswoaieliar Eh peiieans. COang il
Wend. inimming B By i M (nllivny 7 chamd
A Voputty. | oaih | bl S nam my pm lebh 1 el e o
troy,
L T Pl e s g v e sl i, O i sl iy
Inginam I Apatd af 2007
Yo
Sy, B o] et el
1 il i e,
Al wrn vy o 0 pow SR M
.
00 7ou vt T s by T T
Ve Lpth wlbcont i, et ma sy e, = ol il Ll Dt k. |

D iy o oo Wi
by ™
Vi s’ it 5 e P iy, it ‘Wl eI

Dbb!hﬂlﬂlﬂb

E
e T TRAMITIVT « vOULSR L T

a1y




{Paga 8 of 22)

! L]
a

T
10 e

[ =]

a

¥ om o= w o= oW

A
h a

i Fr 387 % 48 9

E o

a
righat

|
|
b L}
L]
]
¥

=
> 0O »

" o

'y
1 a

] | &

L]

4 Fbopowewazacs

LOl Bl Sl Ty =

B . DT

OOMBECY with W O ileife, B0 Pl e—lng |

i Wigdpuiinill. Vi) by, g youel

L. DU TEM ¢ ol . Tocr Hamce,

THE U A, wrbinty -

i, DUETIN: Fom ahrpgehy ipd B pes wioed. Fot peilel bl mppsanhleg
il Confermgupl s, Propaaed Subitis A,

W, OEN: M Duvtin ephich sy iy Haat!

ML DARTh: Mncleacing]

wiveh veu i ol e Chalr I . OWagha wisitel by cowey bk i bo g hig
Pl anal Suiriby, veard you of bunoucetet 5 g it

H 8 ikt o Jousd ol o el Sl sl T

al

W ¥ b duity b iavienld (o ks i il

B mbanchen"s Pt pusenld Emialll & gy | Spmevtech &0 siaiveh tUmlt

THE COURT: Al agie

Hiry you i the Defiwatint, oty

9

Emrragt,
¥ours hare bacoves e Surs shoounasd you el S Tou

Mg
= It Wrall ot E . Poww Th STRBRL

foderid
— T " Pkl e ey,
PSR- SRLAEAINA TROM

Kb Vot o o el I 0 Ao Tl pvy wrging

¥m et
TP Tlirkh sofiel |- pisa’ve bl uorppay sy S [ gy SR

Tk, Sorrmi.
Hirrd i ot el e Bniltowes: I
| B

iy, "D wDul Macill AL ipiviat el piing Yt A @iz it yom

V20A"t Mt il Inp g The ety

e Ol T TRASISIIE - SCLLAN THD

Gy, Wit yam infspuyy nvham e PeCorcd Wi RDym—

1 h0er's s s,
Chop. Mo, Bl Wik, w05 WSS TR0 S reimived,

e,
T waniad . i r tiskn x ghypd an Wiy, sighn
[P g e gy ey ey

By veu menEmbor writig & N e ahers e ol el

Yibi, ‘Segrw | $00°] jonlly meprn b0 b Haes,
iy, dond st yoR e Saek P ikt veprt e Gnh o clal

ThEl"s shis bl S, yie.
Dlnyy. Comrit'y iopuigecy, Fow, Vi s, srfevisg back

Mooy, MR VeihiTrviiodin wow peynvioualy T e - e by g ipler

Figh,

Ay G s b Wi i o B At
faguul 25, J00W,

Al B0 woalesl Hely b Buy Onurmbam. W S bisvwti?

L

LA EFRAFT TIRARRRCRST - WOLORE Thas

ol Wiy ]

B M Whlneorgh, Frs Sy v il Jo el 22 Dafomims
Propmpnl Eabid & (s 0w sSCoDabss T

A V., 'y oy herpieriving.

-] gy, Apd 2y o Siielind m el terme ades sl
]

iy | ———————
Ky, And Sah pow Shtied b vl bivved adert L] gl i
et iy, P
& 'y Y .
O Ui, dowl you s e ea 15 wia
& T Bnas, el
G ey, G| e yoor STSbRiSN i) ~ OHE s tiorlmgl. Gt
o toll I ol el = i R Fevied Thest? ey ticrt el e
FECOMMOthy il vl yem mighy beey watiten In b fecoi T e Defersiara P

M ¥ HH YN B S EETI L4

L

A 3 EQ @ =

[ I B B A

f

L] Vi, | recell Iy pvar
[+ Sy, TNy e b wite chrt e, (' Epie e nox e yeu
S gt g Sl I
Yai

Feyee, Wgg Wigamashids 'pivis notml el Yo'l Duam drinking Y

A Vuidh, | el g iy, .
-] At wina et ik g Resines Ul Fod wistiid GrgremeTi Sagee,

A Vop wroiy bk dtiaking . right,

o i i dopriieng ieinking sicer e, QYT aihs iy ool i
WIS e R fTicars?

A P | e thet piniy mg

T
TRAKES SFART TRANBCIT - Wil Tap

t . DTN Your Mescr, | milink e ackisimpler ml DoA™ s
el ol A
MR (PR i shjeriion,
Ve COURY: Gt
HY M. DL
a v, P Wit feprat, o0 M oiall bl oDl sl i,
Bian’s Fesl cormctf
A Mg,
ME. DUATI  Toar o, i | appeesly ha v
THE CTHIAT: ey Sl o il Msisitiell e’
B, DUTRRD This = o ahosle b Didtrgemt’s Promossd Exhibic =
THE Cullie: o
B, DURETIAE = I b v el a1 iy . o) T,
THE COLNT: Obey. Opam O vl @y 21
ME, [UET: Tam, N yie'dl Dl | ol e B,
THE COLATT: Vit yam tads i Baurk m wn chir fiet omfimiilin,
A, CARNTEN: A ooy piaprmpaifieg writhy whal s @evitadd il Dsleniam
Fpasm Canivit K
Tl COURT- Yim e
[ W, CATRTIN:
] Mo, S VYRRRIATY, 0 ) ISP oy socrmmn R me

==

' e g | weoks,
Cocwy, ot voihe il yials el o o
Bminn

b=

A g TRRMECIUTT - Wonukar Pl

a0

133

P&




{Prgad of 23 . .
1 L ®

Ohpy, Aol dun v ol B il s gt 4t e

L That'y owert

a 1
A A dmby 2. Ls B, DUETIN iy Sat, Yisd Hamgr,
& O v i & M. OWPEN: Tl | e Tl ittt suhlplin, slenas
A VA » bl T EMI N TN
E mﬂhlﬂﬂlwﬂmm B oy Ain RN : npe s
a duml [ mpuid B b seiveeh YOW secoliaciisn o Ty por i A gy e o e
| cng g (icaning) 4 n ity Wity bty il A ak Gl WO oY 3 Avomal.  The:

L ¥m.

Q  Dbopy, Rl UL it Nl b A D i ity et 1B
[ SoRandeont 1o maka 3 sl wih e puopis?

Aaageal T3 der, Tl DAY, Ol Ay T oF mhil s tuiom. O v sl el bl
NG iaaniy In shart laoar thist yem e Al wiey @ ety Bl 0wt i P o]
i st hadno

F s Y, L 1 ™1 el

a el BT K e e Tl Rl e Bl el TS bl lowiree Bheel B a Wow By moul. Can | EpgEEGh, ViR Pl
wbas tm wieeindn hin indageloy 7 TME COURT: Yew vou mpy,

A e THE WITHEERD:. Whilch el

T B K 3 8 & & = @ W i@k =& =

e i, O e -

Q Lo’y bt iy ol 81 i oo gt I

A Piipning sinibin] Yom.

Viou Syl e ol tegm: Ly | mmlri g, | gem g iy iy

M, DARETIM: Vst Moy, | Mais fov achon it o Duchualiae™

% B Feapuce Exbioit &,

ML, CFEAEN. W e,

THE DOURT: Oparbad,

. D ETIN: Comar'y inclgorecy,

WY el B Tom:

0w, Mgy Wimrpiy, | e iy Ly il pa——
D Wi OO et eacl Dy At T pow Biea W DaliCS Y

el 'L T Sl 7

5 5 E 0 B F 4§ & o=

.

A You oomesL.

] Yo Tpinf ol ey ol ale el yohis it Pl iy Kl e ¥
& Y,

q Pl el Kl ke | ey e iy il SR [

B Y FE B %% &8 3 3
M T HEHY E 5 8

A . S going be vieappoer oy, wpll, Dol fern s iibeg, Snping T s ey
-] Al dph ML v Baryad e e ¥ i e LU
| WPl oty Rulel Sy e o vl b, ik U Ml Ol Lt LT A s
- aw
WO DRAPT TRARRCET - VAN N OGN Q] TR - Ot LM TWE

-

* 0 Lat's inl e Dytowey Exlrl &, v o tran Supsm D9 REGRCE S~ EXA TR
Rt b e w T e g R e i s i far
el ool Yy e ol Yol Pleritiond B Mgl egraply, oI et o]
A Yy, el | gt w0 G i

0 Oy, B oy sl b | et sal Pemrs wli] MEGEENSd THE
gl 14 ) i, s Sl et

- Tamhy, | '] roarie

Aot iy vEghABCE N gl | e’ | rervesver et e

W bk, DTG

a Tl Pblorrrshs by et teai oy you soled Tl e Bl
_MF.H\M-H

& Wiy, & Fieddl Bhveilioieial, ik, CEulE R |y | SO0 WAL B B
L-' [ Al ey wwey “Orel District Atlawrsy il il Aiew tenilan® an

L I Y

A s &8 - uw

]
L. Mg & Wl S gt b LAE, poni. Wiy bkl |1 [ siec') inppn | Jowwm G i
a Bl ol st = i e il

n A L] -1 dng) oy gy = P STy, G Ry REDC COMEMG B0 O Wl

1

THL COUFY: ks sl boyaed
THE WATMESS: Vs

. Tiugy came m awy Wi gacs, Wgrs.

M P Meiising Barhar.
g COURT; Feommx,

NEE. DREWIN: st 4 i, pivr-op e,

o Ba wivers pyu iy sl o ey’ Peirkirsi srius Tepgeanad
el AL el e S Ol oo vk w7 i Aot 0P L il it H e,
il ek B ol el T v Bl P et

12 BT WAL O BRI 0 kel Sy Ok Ot Gaoy vl Sy b il iy
L a Al vy el ir g Iniiiviend | with g Bt T, 1 b g 'y wain"| comy Uiy, ST B comnay

= Rhat senvaci? ' Wainke

bl | L] O Lt et 3 e, o Dl drpeey jugh vl b ypir baover Pemm Syugmird
= O Mg T, wehich i Delandeny Exi &t v Al Y oouin'T sty
b & |y o pm 1 e e, PR IEr vl e, ST Pl fommeal i
A O Cmay, ¥ | com posecoch opiia, Seigs. A Mg

n THE OOV c Yom ey B sl youw iy i asreairody B el

» YWE WATER: |Rasdpiing Sl Yot ik & O i,

-

F ]

-

e e

‘0330




(Paga 10 of 23) _.

-

A& The's ootk

WP CLPSTING dhpghing Farsum. T Hmaar,
THE COUAT: Pentfiaci?

S CBREN M, Yo P,

THE COURY: ‘o oty S Sure Proes L stied, Coow
L wr BTG P, AN TS

THE COUST: Yeaa ey Fvag devem ki cite . Owee.
ke il . Pue g b mmh 3 O oy Ram my BcAETRE
iy vl OB Ol B g, Bmil Bl & BEEURG, e o oy ol oy i e
v gy Wi 0 Suh¥ W wie D b oo | Pt o W i YOuE hand

Ma qumsbons. Dicky.  Thainl i

Finca wy vll i R i
AL GBI The Sorie weind sl Kl Hullps.
T CORMT: Cepv.

A 2 B m oimow o om Eoam & W M

A, MR LET
il B caledl o5 & wivan, baing: frey guly daei'n, Mevkied a heleenc)
THE CLERE: Stris your remid i) apall 1 Sor sied recanl, pladis.
THE WITREEL:  Cwrial Hallwy, Wk o
THl COURT: Smwpa svainy jiiniialt,
Al OrEMTSE Tk Ou. Tiper il
DT ERARNMATION
qn'ul.:rm:
0 Ol Kfusnoon, gh,
A& Cowt aRyenien
Q HaW e ) pmrmiily S
R’ i sty . B BURTiey with fhul Lid Wigee Msrweiiter
ooy Dapanmaar,

HoE 8o WY E EE I EETEA

I DY WA - WOLLME TR

L] P gl ey i Al hgug v Eatlibal i ComMaYa visleres
yme i oY

& Vureiepld FTR AR

0 Al DY T B R i Py vl o0
% § ow womsad'
[ ]

A o regewy i, vl | 6,
Q& vy chan Tepighd

i [ 3

'“ ] Surall Wy Pic 0% . B et Ty e Uale oo b

W ot et}

" A | a.

“" a A v R AL vt i buppent i Thal s 0ty e
-]

) 1 Dl Pk, s ool v Y vy P Al e | B
W o payitpaly divent writh Tk Gl S younill.

o 0 In vowr vars of smiebitehh il WaALAG mral ivinviciy K 08 i
(it 0 Ol vk s rou U iy jury w B 8 sl Thel siypnice i
0 |} e il il

- B, OLPETIE Cotmnptirs, Yiomat Hitice, o el Fish il L 7t wbi
W8 parthpibr wiingm fd LB STebT.

- ML ' PUERE Jeatis, b Ml e dere's. mmpen 1 Riihll eaapie B
71 [t vt nlrerliy Ty el bty vl auslificambenn we m Hyht i
T § gematoning.

n Wil COMRTE Crousteind,

- . PEHETON Avef it B B feles-AD, Yiour Py, | Ok I s

B Ron wain i B ariors o S5 ialiying 59 B papen wisssss
L

I AT TR - oL TEID

1 G P by b i el - g

1 A Toifiby Ca YIS

1 i ] Bl i sl pmechy s PG S T the Lo Ve

& || el pinptiiens Py Digmrrnam(?

L] A 1 o - i i vl HETRY il il A

A | ety v l? B ohl iy e pacifen wid g
mm”ﬂﬂ.m—hhuﬂh“
PRF Y part—

" O Viow e i vow haea dairy el iesighmant]

A i o wi rpre i T bamovl ml fouw yEDol ooy Leal da
A AN ey e

L} 0 Ans v e o topinieg O e vy et el Youl e T
5 (] courmarot: mtd animenne

i A Fiof wpadnd nsainakl of e of ppiy ol e ) mpnbey
pikirary g gt ol Tyt F AR Sl iR partvar vidhieach
oo Fopiiianal Badl Wil or Erplisely el B et ol et reLvieTati..
lmuumwulwummmﬁ-ﬂ-
i ol il e, A b barvaale e CE i o b oY
fagrinniiry ol dmmthy vildirics,

0 ke o alten skt i o el bchings !

A O arvanet tarmm & wiy, T Xiiplecd plpd 8 & sl of e
[ Scushon s Camasid Tasn Forca am) Brmgh i shacd's b e o
whioermnl deah B ol iy TR el Bt 00 v bl

f Oty ik iy vy ey it e Chafowm, A e Sty R
W

R M i A, L

¥ P U EYE S EQT
—

A
eI BRSO - vOLLeG T

L THER COUAT: G yons winh by Ikl B voi SR - Yiou sy
1 ek, ()T Wk wow.

3 W Dier Thbdigh T

o flr we oo

1] PR BN -

A Yok

o et i Mty T Berprd T kg sbgarn. wiiinie I o
oot

1 gy,

W M Y I Vo)

Yoo

et Bl Juicind Dlerict Craalt il Heerwdnd

i s wery Inilfvwry,

SR DLATTING  Your Hemoa, | Think thl wiry HICT b ot st sk
ek ] e v | i Ut b o ey gl Henbich Wi
[y e e iy ek Oy B5 B QTR FIEC
N, Griufmiie: kil | fuin Toinen o mliensul RSN

Cpbram bhpllyy Mormdl il Iiiok g il il b Mmi2 Ty 08 BN
e b ey St Coatf

Tl AT oy Wi,

WAL OBEN: iy, ek et St S jouign i mmh welifl BT Bl
Dbt bty T Sy el g sl vl e pingnld vy e ok W0
iy, el il B W g DAL, Pl fmd Ui thiining sl anperiocy
Y AN Rl M Y e T i i fieien hanm, v B T
opani WA - E

- W W
-]

=
a8 rF O »

BB N U HNEE

b et FnBERET . WORLASE Tied

1013324



PRESENTENCE INEVEST GATIVE RPT.

02sceso (B

Exhibit 13

n0332%5




DREGEM NG (MY RST R T RO R
BRALAM KERRY (P CEER
COH 250639

05-03-2005 | FTA: Battery Domestic Violence, ~CCH#C207835
(LVMFD) 3" Offense (F) 03-02-2006. Adindicated guilty
FTA; 05-03-2005 of Battery Domestic Violence

(The victim, same one as instant (F), sentenced to 24/60 NDOC
offense, filed a with the Las  with 311 days credit for time
Vegas Metropolitan Police served.

Departrnient that she became 2 04-26-2007, paroled

victim of Battery Domestic (11-18-2008, parole violation -~ M

Violence on April 2, 2004. She /
reported that she was prepanng 4-14-2008, Hﬂnﬂrable discharge &)

dinner when her boyfriend,
Mr.O’Keefe, began an argument,
accusing her of having an affair
with srrother mag. The argument
tumed physical when Mr.
(’Kecffe began slapping her in the
face with his hand and pushed her
down onto a couch, The victim
was shle to sscape and call the
police. A responding officer
transported Mr. O’ Keeffe away
from the scene and advised him
not to return until the next day,
however, Mr. O'Keeffe returned
shortly thereafter and physically
assaulted her again )

11-05-2008 Murder with Deadly Weapon (F) Enstant Qffense CCR:C2I04630
(LVMPD)

Institutional/Supervision Adjustment: The defendant received his first felony conviction in Decernber 2004,
for Burglary, and was awarded prnhanun However, upon sentencing, the defmdam was extradited to Ohio to
answer child support related charges in that jurisdiction. Afier his convjctiomimrGhig, for two counts of
Criminal Non-Support of Dependants (F), he retumed to Las Vegas of| May 3, 2005) At this time, Mr.
O'Keeffe tumed himself into the Las Vegas Meiropolitan Police Departmen ptiery Domestic Violence,
3™ Offense, under C207835. On March 2, 2006, the defendant was convicted of such charge and sentenced to
efendant was paroled to be supervised by the Division of Parole and
Probation. Althoughy OnE pardle violation I poted, the defendani received an honorable discharge on April
14, 2008, roughly threc » - m:rm:mtted the instant offensc. Nonetheless, at the time of his
discharge, the defendant remmned ation under 2001 CRO0237, which is not scheduled to expire until

April 29, 2010. +Bca caac *
Supplcmental Information: NDO

'\',gz-.
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CLARY COUNTY, NEVADA

* =+ % W & i

THE STATE CF NEVADA,
CASE NO. C-250630

Plaintiff, < Ft ¢
. DEET. NO. 17 ILED
VE. .
: ML 10 209
BRIAN KERRY O'KEEFE, . TRANSCRIPT OF
. PROCEEDINGS @ﬁﬁ
Defendant. 3

- -

EEFORE THE HONORABLE MICHAEL P, VILLANI, DISTRICT COURT JUDGE
TUESDRY, FEBRRUARY 10, 20089

ROUGH DRAFT TRANSCRIPT OF
ALL PENDING MOTIONS

APFEARANCES:
FOR THE PLAINTIEF: PHILLIP SMITH, ESQ.
Deputy District Attorneys
FOR THE DEFENDANT: RANDALL K. PIKE, ESQ.
BATRICIA A. PALM, ESO.
Special Public Defenders
CQURT RECORDER: TRANSCRIPTION BY:
MICHELLE BAMSEY VERBATIM DIGITAL REPORTING, LLC
Pistrict Caurt Littleton, CO BD12D

{303) 798-0890
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[T-T - S T R T T

LaS VEGAS, NEVADM, TUESDAY, FERRUARY 10, 2009, 503 AM.

THE COURT: SF506M, Siwm of hevads vermis Brimn
Cfech.

ME. FIKE. Theok you vevy much

THE COURT; Mr. (fiiacia iy pressmd in castody,

MR PIKE: #andsl P {phonete] and Patricia Palr
Fromi Ute: Specis] Public Defoders Ciffion mppoariag will; bir.
Crkeet,

MR SMITH. Muming Hadge Philip Semife oo beimll
oF the cios of Hevedn.

THE COURT: Adl righa, sewf thice i the petition for
wafl of habeay corpus fbed by the defenix.

MR. FIKE: Thats cormarcy, your Hooor. K — 1
antibec B m wrEt of Bdis crps wned in ty xdbomative is
rrvctioe 45 Lhat wa fust kimd of sccomplished all bocs wilh
Iiwi3, H b ko da sbout g Falisme (0 preseres spacific
widcrce of wnox e on i Aextiesarry ot the prodanimary
g, setifa] thm it v (Senbcomilee ) presem sens
imreszion of the afficar or tho deicetive e br Oz waa
imowicase &t tha e, Yy, they — aned thary had AME,
ndlivichaty thay e sveilabis & drmy B blooal. 16y =1
bekiony thad thee Cout G e Dl jugticisl oporwiacye tha
ther was B oeie of Uy ot Clarck County Dettrrtion Censer
Lk e mlweays -~ b5 sl s v Latsic W drew blpod for DUR

Page 2
ROUGH DRAFY TRANSCRIFT

W o e R e L R R

R R k3 B B3 T S e S e pd e e e
L e Gk b @ WD @ = g DD o W W

for frug comcemns.

And in reiatiotship tn thia, whene o fpecille iment
&9 10 8 st o second degres munder com by vitisted by even
vohuminry intnwication, ¥ becomes such an important plece of
pvidince that tke Sl w0 — the Milue of the policz o
pressrve thid evidence when il 15 kasvn tn them, md o this
cage it wak kenrwn to them, becarses arly nod excusable, bun ooby
temedial by gither allrvring prosecution solely fir secondiry
mrder or 3 conmective lasriciion such 29 B wes dime i the
et versus Sandborn

And i relationsbip w this, & the imermogation of
tha detective continues on, he waa unswane tven of the +fTect
of 8 (mdiscrmibie) in relniionship (v o first or soond widch
it = disconcerting to begin with And also, that there is,
according ko his estimooy, ther'd oo miiicy i collect tiel
svidence in murder paees And ihat creiss s peintoml
probiem that can oaly be remedied by allowing For s second
ddegree offense.

Wow, it — &8 there's the compionem mation that the
Stise haa filend i o thix peial in time b allow i Svidence
of qiher tad acts. They've requesiod wnly one of three feloy
aonvictions to be pllrwed. 56 our motion may b — eppesr 8
vty i we're one becmise they could poiemtially petition
the: con for an addithmed. il adudicition.

st it trxportart thet based upom the evidence thal

Pape 3

ROUGH DRAFT TRANSCRIFT

W T w1 e o Bl e

& 5 recovered wnd e i i processed in this e, thad it
only be allowed o process i thm eyent allowed under the
law, ] we belicve that's our position.

THE COURY: All righe, thenk you. M. Smith,

ML SMITH: Jndge, i's our position ta acconding
o the cise Ly, e Simte’s failore 10 proservs sty ondence,
first ol il hzy bo be poade in bad Sl elior we have o
sherw prefidice. Hern the svides v, for back of a beter
phrese, inside of the defindant’s body. The ooly thing that we
had custody of was the defemdam himself.

The United Stales Supreme Caurt has clearly came doram
e i tha che Skwte — the defimchamt cafoust Rwce the Smie
I ofvtxm corin evidence. In other words, it'y nod a foanh
wmendment due process vighation what the Stake did oot do s
hlood draw S bim,

It vl hawe been diifferent und 1 winidld sgree with
W, Plice b the St dewet @ bbotxd drawe from: him and tum lost
o destroyed thet evidence. Bos here the Statr shaply never
fad possession of the cvidence because we never kad the biood
dmw.

So theyafore, i ey fiwe Mr. Pllos's motion o have
any merit, that presames thel the Steie fmd oy offirmative duty
i taloe his blood and [nd ot his blood sloohol content — bim
being B defiendant — 30 begin with becaume we never
pozsession of i The Suprovies Count fas clearly said that =

Fage 4
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W oad pholm o el R R

NNHMMNMHHHHHHHHum
o da R o DWW vl W NS

not e G

So for thet reason asd thal ressen slone, the
defenchnt’s motion mesd fail. We've nover had possession af
the defzndant’s blood aliotwol content

Wow, in regards o any instmction thad the defendan
woulbd ke wy have smyiag thal, you Jomow, beeause the State
chin't, 1 presume it would e someihing along s lines of tat
sipex the Swde didn't draw the Blood, you can presume x, ¥ or
2. That's somecibing Hod we can ceriaindy argue ot frial,

Bux simply because of the Smie, for whitever reagmn,
did not ke a bood and wrine — o biond or winn alcobel wu
in n case whene the allegation is murder with wse of & deardly
weapor, that docsn’t rise 1o the Jevel of 2 due process
ol that would warmrant your Hocor proalizing the Stoe
saying you can only try him for Gest — or exouse oo, for
second degree rmrder or keser of crimes mnd not first degree
trpandier,
THE CTRLERT:  Haw about on the avidence af -~ bringing
in evidence of other, you ko, bad scts?

MR, SMITIE Well, Judge. 1 my motion gaelined, |
teean, there's a long hisoric kviory of damestic viokence
betwecn this defendam snd the named victim o this ez
We're npd Irying o gt every gl Somestic hatinry St he's
ever pommitted against this viclim. We're wying to gol onc,
ot bt i thee batery domestic vicience - the felany

000008,

ROUGH DRAFT




cosviction et ultmaely Yed W his previous Sme in prison.
And it's our poition that that poes lo melive i

1his catse in that Cheryl Muoeris testified in oo incertain ferms

Lhat the defendant made comments o ber du beemee the victinn

sesrified againgt bim in that case, Gua thar's why be wwmed

£ tokilther, Thetsit Cnur motion is stricaly Timited in itz

T seepe. Wit not trying W selly {phonetic) bis repobation by

§ painting him £s & womss beater i genezel. We sbrply vant o

& et that ois convicon in becmee 1 i & crecial part of te

10 Sode's case in chael

1l Mow; i regarnds i any of the olier domeic viotenes

12  betwesn the twa, you kmow, that could become import of

13 seaibeu depending ta wint the defondest gt into snd

14 pesified i, Bat with regurds to our case fa chicl, we jusl

15 want to ges the ane incident o, 1 feel that the probative

16 vakm sobswarially oxtwrighs amy prejudicil effect Surec

17 i prejudicial, but ns Tm sure your Honee ko, all the

18 evidence e the Stmte has is prcjodicial xgainst the

1% delendam. And becauss of th, we're acing thas you granl

20 oo motion

23 THE COURT: All right, thank yom. hir. Pike, if»

77 defendant i glasay eyes ood slues his spoech o lizle bit B

23 there & requirement that the St of the police department

24 always ke o blood draw?

23 MR PIKE: Thore shewld ba. We don't have evidence
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that it i the poficy. However, i sn officer of the toant |
o indicase that Heoderson dioes it, thatt we Jurve other cases
i wrlrch an individusl et has bees aorested for i hat bes
exhibied siges of being under the: influence of coatrolted
subpiances where there B been biood drans that wore done. by
the mesting afficecs 4l times copeTrpomcons t of comly
s cintod with e homicide 8 which the muspect is being
mrerted

In this case heryond st wwvg got The chiest, Mr.
CYEeefe, who is over mod hokding Mrs. Witsash who is obvigusly
confysed, who s warcspaestve Lo officers, whn is then shot by
tmumnd;ivumdmicwmww.nd
be's iaken st mpd hamdouTed, mod be st on the patxide o5 i
Sajeony, md be's muiniained there antil Lhe bexy moming et
he's Erought down, imicrogased aod — o by the police.

Thvey - the Stwe had completa uetody of that
it wnt phere, it wes rescily avafisble and st minimad expeme
ot Starz's abiity 1o dn that

Taking klood is 30 tnportest that even oo 2
mindemesnoe DT, 3 defendant has a right 10 request mnd have
his own Ekpod desw (hat - o e ditve that be i srresied for
wDUL He kad oo righ, was sever told of sy right fo da
tha, end ey controlled med muimised that sola e of

Page 7
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1 evidence, 2d 50 it kua i be not just B presumption. H Al

7 b to e n conclusive Bt ax was done in Savdborn. The

3 conclugive instruction thar at the Lime thir Tis was done, bc

4 wits intoaicated,

5 $1s wax — and] doe omly way to catmblish the palicy

§ that should be in effect, just liks the axclosionary rle, it

7 ywa don' give people their Miranda rights, you can®t gt those

9  stmienenis in, in cases ofthis agnitede and of evidence tha

3 15 30 exsily and nermally and available to be colloctsd, 1

19 would b appropoate to ss a judicial function o EEserve the

11 iategrity of st types of charyes 1o afiow fos or 1o require

17 g thet blnod deaw ocrr when its svaiisble bevause they

17 have exchosive conmot, He 't jus draw blood ad say here,

14 you have o do soenething with il

15 In ekerence to the motion 10 introdore: e vidence

16 of tha prior bad act in the case in chiel. Because there was

17 the matimony that wiz done o the time of ihe preliminary

18 hearing and bocuse of the naturn of the judpment of

19 conviction, counsel R the St and the dolonw agreed that

20 mn sbbroviate Petrichelli hotring and argament of this could be

21 dooe.

22 Thia is the concerns 1 have in relaoaship i e,

2 Wumber one, the yuocments that he's — that be allepedly made

24 g Cheryl Mernis are hearsay. Do they Bl within an sxorpting

2% of o Satemem agaien penal bterest? A tha poink in tione

Page B
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1t which thoy were given, they du aor. 1t was not direcied,
I5 wks 8 expression of anger, obviously, if & wa indomd said
stull. Chery! Moeris, sguin, will be challenged &4 a0
umnelinble witness,
Meverthehess, based upon that, if il doesn'l it
specifically within the exception of the heansay rulc 10 the —~
what be i saving W the incBviduad 21 ther thee aod in
referorde: i hls actions o that Bme. this then becomes =
disspcimed with the sdmirsion of the prioc felooy that the
preduticn grussly outweighs the prodative value, smd therefive
it should not be pdmited
Now, s, ks Mr. Smith covectly poiied out, if
Mr. OFKeele does take the stand, ther: the priee felony
convictioma, of course, o wvailable for impeachmenm purposcs.-
Bud nod pening into stoements that e allegodly ssid (o an
THE COURT: On the issus of prior bed acty, 1 war! to
hear mesre on hat, s I'm going xy schechde a Perrichelti
hearing, Whether o not the Sixis mosis their brdoi, this
Coart s not decided yet whether itz going tocome =, okey,
o the: nelevancy issue and the hearsay iosue. But we'll go
zhead and %=t & herrmg on that.
O the issus of the boss or destruction of the
evidence, | think the cascs that have beon citcd apply o ©
whers the kw ehitrcement netually nemieved « o kept, has
Page 9
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1 schml oustody of the evidence, [n this eae the defenden's
2 non prechaded from presenling svidents of his intaxication, o
3 | don't Fired that the State or the law enfotcamen acted i bad

ME. SMITH: And jum for the record, Judge, the
minue inforemation simphy fes some {indiscemible) eirrs
that wis ke upon the initiad Tiliog.

4  faih, THE COURT: Al right

5 And sy prejudice bere can be remedied by other MR PIKE: Thar's comect, And 1 dice't think it was

&  lestiy siating iy condition. And so that - 1 know neressary 1 have & motion brought. In sddiion 1o that, there
7 Findiscenibie) hes 2 petition far writ of babexs wag sume medical records 1hat we're going to (indiscemitbie} byl

8 corpusalizmative 2 preclude the prosuion from seeking
9 first deprec nsorder charge. T going to deny i motion, and
10 then we'll have the hearing an the foliowing day. Olay.

11 Before we seychat, 1 see the wal's coming up March L6th.
12 jus want o doulbiic check right nov, is all the evidones been
13 nuned ov? s thens any issoes, amything misgiog, DNAT
14 Bermose Edont |k people coming = - I'm ool seying wiy of
15 you kave done thit.

18 ME_PFIKE: Righl

17 THE QOURT; © jast Soa’t wank b come o calendar
18 uﬂ:ndmruh.we‘mnﬁuimmplmmm‘urﬂmima
19 disk or were misting & kL

2u pAR. FIKE: In relmionship o that, ther are two

21 Theovsckeeping matiers that we have, The State fom prepared an
22 amendéd information I've been provided & copy of tha. Tim

the defense, Under sew HIPAA nie requircments, we would
noomualty ~ we require an e of the cougt. 1 advised the
Stan a3 1 the recoers 1 was Looking Tot and proyesed &
sﬁmﬁimmdnrderinrﬂuimﬂiplnubmhﬁnlum&rm
et thase medical reconds,

FIL pravide o copy (0 the St Before they my be
e in cowet, | wAll eppropringcly oalify the Srate if ]
bedicwe that 1 man e theyn und predent smanething pricr to
caleputag call, ut —

THE OURT: Do yoo heve the onfer?

MR PIKE: — other than that, we — there is only
anc piece of evidence that is 3ti)l being processer and thal is
the knifc, wnd I belipre that thal's being processed for DNA
and finger presents. The St doesn't have that, We'vy met
writh the Sty to mudes 3ure that we've coorditntod s we have

W oy A P Ll R

B3 D R e e R o e e
e - e I N R R

23 can be fikod without oljeczion try the defense. 33 ll evidence wday.
z4 THE COOURT: All righ, that will e filed, then? 24 “THE COURT: All right, do you fmve your ordor -
25 MR, PIKE: I - okay. 25 MR FBKE: | do.
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1 THE CCMRT; - Mr. Pike?
2 MR PIKE: I | muy approach the bench?
3 THE COURT: Yes, M. Smilh, you'vc revicwed the
4 order?
5 MR EMITH: | heve, Judge, and [ sigmed iL.
6 THE COURT: All nght
3 MR PIKE: Thenk you
8 THE COURT: All right, if there's any other ismes on
5  discovery, plase imrwvedintely pul thes Sack on caleadar,
10 ME. PIKE: Thenk you.
11 THE CLERK: Do you nesd a Pewichelli hearing?
iz THE OURT: Yes
13 THE CLERK: Hekd February 26th 2t 10:04 am.
14 MR SMITH: ‘That sounds good.
15 ML FIKE: That will be fine, drank you.
1%
i7
18
1%
i)
21
22
23
24
25
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LAS VEGAS, MNEVADA, MONDAY, MARCH 16, 2009, 9:26 A.M.
{Court called to order)
{Outside the presence of the jury)

THE COURT: All right, this is C-250630, State of
Kevada wversus Brian O'Keefe, Ig it Q'Keefe or Q'Keefa?

THE DEFENDANT: 0O'Keefe, sir.

THE COURT: O'Keefe, all right. Mr. Pike, his
attorney, Mr. Smith and Ms. Graham for the State. The State's
motion to admit evidence of other erimes,

MR. SMITH: And Judge, I'm payirng attention to you.

THE COURT: All right. Proceed. Proceed.

MRE. SMITH: Judge, it's the State's position thsat the
testimony of Cheryl Morris at the preliminary hearing clearly
establishes at that the defendant had a motive to kill Ms.
Witmarsh (phonetic! and that the defendant relayed to Cheryl
Morris that he had a deep seeded animosity towards Ms. Witmarsh
for testifying against him at a previous bhattery domestic
viclence trial.

Our proffer would be that we intend to call a
detective who would be able to testify that he obtained
certified copies of the Judgment of Conviction from that
domestic wviclence charge showing that he was, in fact
convicted.

Also, he would be able to testify that he personally

deteyrmined the length of his priscn sentence because, as I

Verbatim Digital Reporting, LLC - 303-798-0890
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stated in my motion, the defendant specifically stated to
Cheryl Morris that Ms. Witmarsh had taken away three years his
life.

So we would -- we would put the detective on to say
that he did investigation into the defendant's criminal records
at the Nevada Department of Corrections and it did, in fact,
reveal that he spent three years in prison.

S0 the State submits that we have certainly met the
Iurden that it has probative value, especially bescause this is
an open murder charge. To support a conviction of first degree
murder the State has to show deliberation and premeditation and
intent .

And with the defendant making statements that he
specifically wanted to "kill the bitch® bécause she had
testified against him, I submit that this is clearly a motive
evidence contemplated by NRS 48.045.

That being said, ic's the State's position that your
Honor has to weigh the probative value versus the prejudicial
value. I submit that it is certainly more probative than
prejudicial because it clearly establishes motive. The State
ie not going te make any arqument that he's necessarily a bad
guy because of that. It's simply one part of the entire story
of this case, and I submit that it should certainly be admitted
into evidence.

THE COURT: A&ll right. Mr. Pike?

Verbatim Digital Reporting, LLC - 303-798-05830
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1 MR. PIKE: Thank you, your Honor. For the record, in

2 | anticipation of this -- this issue coming in, we conducted a

3 | thorough cross-examination of Cheryl Morris at the time of the
a | preliminary hearing so that there would be a record and you

6 | could actually read the full transcript as to what she was

6 | going to say. That's the reason we don't have to actually have

7 witnésses called in at this point in time because the -- as you
g8 | can see from the documenta that have been filed, éhis is not a
9 | case that has a great deal of varied issues in it, would {sig)
10 | have developed a number of them.

11 In relationship to this ome, this -- you're dealing
12 | with Cheryl Morris. <Cheryl Morris is a girlfriend of the

13 | defendant that was an interim girlfriend after he had gotten

14 | cut of priscn, and they had established a relaticnship. Charyl
15 | and Mr. 0'Keefe, in fact, had reslded together, were boyfriend

16 | and girlfriend, they had shared a joint account, they bought a
17 | car together, they had done a number of things like that. and

18 | she is a jilted girlfriend in that as soon as the deceased in

19 | this, Victoria Witmarsh re-contacted Mr. D'Keefe -- and he did

28 | not contact her. He did not seek her out. He did not attempt

21 | to reestablish the relationships after this.

22 But he -- Mrs. Witmarsh contacted him. They

23 | reestablished a relaticnship. If -- if this had any probative

24 | value it would be in a case where the issue of the identity of

25 | an individual who had killed Mrs. Witmarsh may be at issue.

Verbatim Digital Reporting, LLC - 303-798-0590
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1| This is -- this is & couple that had reestablished themselves.

They'd been very public about their reuniting. He -- Mr.

O'Keefe had taken her to the union hall where they had worked

together. They were a couple to the neighbors around the
5 | apartment where they had been. They were -- had gone into a --
6| my client wae involved in a rehab program through the union at

7| MINDS. So he had gone forward in relationship to them

appearing together, and Mrs. Witmarsh had appeared with him
during that pericd of time.
There is a reason why hearssy statements are
considered as inherently unreliable unless thay meet certain

12 | criteria. And this is certainly one, because it is not -- the

igsue ie not whether this was a planned homicide or anything

like that.

In fact, given the alcchel -- the cbvious
1¢ | intoxication of Mr. O'RKeefe at the time, the intoxication and
17 | drug -- and overdosage not Lo the extent of death, but a high

amount of an anti-depressant along with the .24 alcobkol level

in the deceased as a result of the autepsy. It appears that

these two were -- were not anywhere near their normal state of
mind during that period.
S0 for a jilted girlfriend to come in and say he told
me that he was -- you know, he would kill her because of thia,
T think is far more prejudicial than probative because she has

her own motives for doing that.

Verbatim Digitzl Reporting, LLC - 303-793-0890
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THE COURT: Well doesn't this -- the State's
presented it as motive -- purpose of motive or intent of your
client. Doesn't it relate to that? Becausgse I think -- if the

court or if the jury and the court believes the former
girlfriend and she had said that the defense -- and I'm -- she
took, you know, three years out of my life and he's got a ax to
grind, isn't that relevant to motive and intenc?

MR. PIKE: It would be if thie was -- appeared to be
a premeditated type of criminal offense where he was trying to
hide from police, or establish am alibi or do anything at all
like that. In circumstances where we have two drunk pesople
involved in it, I just don't -- I don't see where it meets that
probhative versus prejudicial test.

THE COURT: All right. Anything further, Mr. Bmith?

MR. SMITH: Judge, my reply would be Mr. Pike has
raiged some issues that are right for cross-examination when
Ms. Morris gets on the stand. But the point here ig i1f the
State made a prima facie showing that it does have probatiwve
value and that it outweighs the prejudicial wvalue, and I think
it deoes.

Surely thare are several interpretations as to what
the evidence is going to show in this case, but the State is
entitled to a little defersnce if we can show that our theory

of the case supports the probative value of that testimony, and

it, in fact, doess.

Verbatim Digital Reporting, LLC - 303-798-08%0

n03339




10

11

iz

13

14

15

16

i7

18

ig

20

21

22

23

24

25

Furthermore, the fact that he -- the defendant didn't
try and establish an alibi or anything of that nature, I mean,
we hear that premeditation can be as guickly as successive
thoughts of mind. And I'm sure your Honor <an think of a
theory that State could put forward that uses Lestimony of Ms.
Morris, despite the fact that the defendant did not give an
alibi or didn't do any ©f the things that Mr. Pike put forward
that one would normally expect in a case of premeditation and
deliberation. I submit that we've met our burden and it should
coms in.

THE COURT: Anything further., Mr. Pike?

MR. FIKE: No, your Honor,

THE COURT: Mr. Pike, were you the defense astborney?
id you cross-examine this witness at the lower stage?

MRrR. FIKE: Yesa, I was, your Honor.

THE COQURT: Okay.

MR. PIKE: The -- imn --

THE COURT: She made these statements, correct, under

. cath?

ME. PIKE: FPardon?

THE COURT: E£he made these statements?

MRE. PIKE: She did make thoss --

THE COURT: BShe relayed the -- right.

MR. PIKE: -- statements under cath and they were
subject to cross-examination. The -- the statement about

Yerbatim Digital Reporting, LLC - 303-798-0850
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raking three yesars cut of his life, Mr. O'Keefe spent basically
a year in custody in Clark County Detention Center. While that
was pending Ms. -- Mrs. Witmarsh visited him in -- in jail,
alsc in prison and then recconnected with him afterwards.

They -- their relationship really didn't end for a
period of three years. So if the court is geing to allow it
in, then I'm going to have to have kind of a wide range on the
investigation of the detective in relationship to visitation
logs, Mrs. Witmarsh's contact with him. It does present a -- a
bit of the Cordian khot or a2 messy situation as far as
examination. And I don't think it's -- it's sBo -- it's so
insightful that it would -- it becomes a -- a hot poker of
probative value for the State.

THE COURT: All right. I think the prior acts here
and the statements are relevant to the charge, With the
testimony under ocath they'wve been proven by clear and
convincing evidence. And Mr. Pike, I do find that the
prabative value is not substantially outweighed by the
prejudicial effect of this, so I'm going to allow that
testimony to come in. And we start in 20 minutes; is that
correct?

MR. PIKE: That's correét, your Honor. 1In
relationship to this, we've got -- if we could go ahead and

take some time and take care of some housekeeping matters for

the crial.

Yerbatim Digital Reporting, LLC - 303-798-0890
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A5 the court has seen, we have exchanged our proposed
jury instructions. I filed a hard copy, or provided a hard
copy to the clerk. In addition to that, the documents, as park
of the reciprocal discovery that I provided to counsel, I've
made a -- a list of exhibits and have provided those to the
clerk alsoc.

THE COURT: All right.

MR. PIKE: In anticipation in this case, it -- the
trial may go where Mr. O'Keefe may decide to testify or not
testify. In the event that he does elect to testify, we do
have some issues in relationship to a prior conviction ¢f a
burglary in which the charging documents indicated the hurglary
was for purposes of a sexual assault. The sexual aszault was
found to be -- Lhere was insufficient evidence to support the
sexual assault allegations. And at that affense, he was just
convicted of a burglary and a wmisdemeancr battery.

If he takes the stand, we will go zhead and preview
the conviction for the burglary and the battery. Although, iE
-~ gince the court has issued the ruling that -- that battery's
probakly going to come forward.

I'm going to reguest that before the State be allowed
to further impeach in relationship to the burglary, that
because we will establish that within the ten year time pericd
and since we will establiegh it, that there really is nothing to

impeach. &And if there is any pertion of the sexual azsault

Verbatim Digital Reperiing, LLC - 303-793-0890
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that comes in in relationship to that, of which he was
acquitted, then we'd be bringing 2 motion for a mistrial.

And I don't anticipate the State’'s going to do that.
I'm just -- I'm just telling you there's same -- there's a
couple hot issues that you need to be aware of that are in the

ME. SMITH: There are some land mines --

MR. PIKE: -- past.

MR. SMITH: -- in this case.

MR, PIKE: There are.

ME. SMITH: There are plenty of land amines.

MR. PIKE: &nd there --

THE COURT: You're not going to do thabt, Mr. Smith,
Bre you?

ME. EMITH: 1I'm not going to go inte the sexual
assault. Judge, I'm going to keep my impeachment, if he
testifies‘;ggﬂ fégafds tﬁ his prior felonies, as sanitary as
possible. When were you convicted, what jurisdiction and what
was the crime, that's it. Even.with the DV third.

- THE COURT: All right, That's all you're allowed to
do.

MR, SMITH: The only details, Judge -- 1'm sorry, I
just want to make sure --

ME. PIKE: That's okay. MNo, no, this is what --

ME. SMITH: -- Randy knows.

Verbatim Digital Reporting, LLC - 303-798-0890
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MR. PIKE: -- it's for.

MR. SMITH: The only detsil I'm going to go into with
regards to the prior DV cobviously is whe the witnese wasgs that
testified against him, becauvse that -- I mean, that kind of
comes in, But other than that, the other convicticns I'm going
to stay away from them with the exception of what's allowed by
Taw.

" THE COURT: Can you make sure your witness doesan't
hlurt something out?

MR. SMITH: &nd I cerktainly won't bait him.

MR. PIKE: And then in relationship --

COURT: You know, we had a miskrial --

PIFKE: Yeah.

SMITH: Right.

COURT: ~-- in the next department first witness.

SMITH: First witness. Well, we den't anticipate
that happening here.

MR. PIKE: We den't. We -- and in relationship to
the -- the other issues, there are some prior, of course,
because it 15 & -- was a third cffense domestic viclence, there
were two prior misdemeanor convictions for battery domestic
viclence. I guess, we're just going to have to kind of deal
with those if Mr. O'Keefe takes the stand in relationship to
whether they're going to bring them in &as other bad acts. If

they*re just going to stick te the felonies, then we won't, but

Yerbatim Digital Reporting, LLC - 303-798-08%)
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I don't --

MR. SMITH: And again, I'm not going to ask the
defendant about any of his priors, with the excepticn of conas
that are —-- have already been deemed admitted. But, <f course,
the State reserves his right to cross-examine him if were the
defendant to open the door, &s it were, to any -- any ackts he
may have allegedly committed against Mrs. Witmarsh.

MR. PIKE: That's correct, and we have -- and may the

THE COURT: I'm sure yoi've counseled your client
carefully.

MR, PIKE: We have. TIf fact, Ms. Palm is present
here. In going through this, we've indicated to Mr. Q'Keefe
that those misdemeanorz may not be used as impeachmant
materials unless he opens the door by indicating that there was
pever any problems him and Mrs. Witmarsh, or we'rs trying to
just stick to prospective Lee from when they reunited after he
got cut of prison this time, which -- and I think if we can
successfully do that, then we're not going toe have an issue
with the prior DVs except for the -- the cne felony as metive.

-

And if during cross-examination there's anything
that's blurted out or Mr. O Keefe elects to talk about that,
then it kind of -- it opens the door for State. So as they're
being careful with their witnesses, Mr. Q'Keefe, if he'll pay

attention right new during trial then he'll understand the --
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1| the potential land mines or doors that he will open.

2 THE COURT: Mr. O'Keefe, do you understand what your
3 | aktorney just stated?

4 THE DEFENDANT: Yes, youry Honor, I do.

5 THE CQURT: Ckay, because if you blurt something out
6 | or you don't listen to the gquestion carefully and answer

7 | something that's not being asked, you may open the door, and

g | it's going te -- perhaps the other domestic violence issues

g | will come in, and I'm sure that will adversely impact your

10 | case.

11 MR. PIXE: And the one other --

1z THE COURT: Do you understand that, sir?

13 THE DEFENDANT: Yes, I do, your Honor.

14 THE COURT: All right.

15 THE DEFENDANT: I do..

16 THE COURT: Okay.

17 THE DEFENDANT: I do have something I'd like it

1B | mention, if I may.

19 THE COURT: Well, why don't you talk to Mr. Pike

20 | first see if you want to advise the court of it.

21 MR. PIKE: In relaticnship to -- again, back to

22 | Cheryl Morris. Now, there are two aspects of the testimony,
23 | and I didn't cover cone of it. The Court's ruled on the aspect
24 | in relationship to the mow testify.

25 The other is the means. As the transoript indicated,
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we went through and because she was saying that he would --
that Mr. O'Keefe said that he would threaten her or would kill
her, she demonstrated that he would stab her with 2 knife, or
he said that he would stab her with a knife in the sternum, Lhe
center of the sternum which I'm pointing at right now for the
record and which she pointed to at the time of the preliminary
hearing.

In Eact, the -- the death producing wound iz under
the armpit forward with the -- the blade facing back Lowards
the back, the cutting edge facing back towards that. 8¢ that
is dissimilar enocugh that I -- I think that that portion of the
testimeny is not -- is not probative and certainly is
prejudicial if it‘s says he's going to do it with a knife and
then pointing to a specific area that is, given the size of the
vietim in this case, is probably no more than a foot éﬁay.

M5. PALM: And your Honor, if I could just clarify
that for a second because her -- she made statements that he
had told her and demonstrated to her how he would kill people
with a knife. That, I think, is completely irrelevant and had
nothing to do with Victoria Witmarsh. She never said that he
was going to do that exactly to Victoria Witmarsh. Just that
ghe had said he said he waé going to kill victuria Witmarseh.
Those are two separate things.

S0 in reference to him dempnstrating how he would

kill people with the knife, we would ask that they caution her
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not to go into that because that hasn't been noticed as a had
act, as well as apy prior demestic violence against her has
also not been noticed.

ME. PIKE: We've done that.

MS. PALM: Okay.

ME. PIKE: Yeah.

M5. BALM: Sorry, I was late to the game.

ME. SMITH: Judge -- Judge, the defendant's stating
to anpther person that he has the ability to kill somebedy in a
gpecified means is not a bad act. It's not a crime Lo say --
for instance, if I'm a sniper and I'm in the Marine Corp., and
I tell one of my friends, "You know, I'm really good with a 30
odd 6 from 500 yards,” ib's noet a2 crima.

But then if I go ahead and use -- and kill somebody
with that same means, certainly the Govermnment in prosacutbing
me should be able to use evidence that I indicated that I have
a proficiency at killing scmebody in that manner. That's not a
bad act, and that's our position. That's why we didn't file
the motion -- we didn't file a motion saying, yvou know, we
should be able to get in that the defendant or stated to Ms.
Morris that he has a proficiency with knives and can use them.
That's not a bad act..

THE CQURT: I'm net interpreting it as & bad act, so

MR. SMITH: And sc¢ Ms. Morris should certainly ke
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allowed to testify to that.

THE COURT: I'm going -- she will be allowed to
testify to that.

MR. SMITH: Thank you.

THE COURT: Anything else, Mr. Pike?

ME. FIKE: Nao, your Honor.

THE COURT: Ms. Palm? Anything else, Mr. Smith?

MR. SMITH: We have one thing, Judge. One of our
officers, Christopher Hutcherson, when he arrived at the scene,
the defendant made some spontanecus statements. Specifically
the one that we want to address is one where the defendant
allegedly stated to Officer Hutchearson, "Let's go, let's do the
ten years. M

It's the State's pogition that thalb's a statement
showing a consciousness of guilt. MNow, I know it's kind of a
double whammy in that the defendant is gaying "let's do the ten
years", which if it comes out in that fashion, the Tury would
then be given evidence regarding sentencing.

S0 what the State wanted to suggest with the defense
counsel's agreement, and with your Honor even ruling that it's
admissible, is that Officer Hutcherson be allowed to say
something to the effect that the defendant stated, "Let's go,
let's do the prison time," or "Let's ge, let's do something
like that .

But to sanitize it where he doesn't say the quantity
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There's no physicat evidencs m support sother
tievry. There's in fingerprinia. There's nothing. There's no
witnesses. The State has alleged an stemp - or death by
intentional steb-bing. and thary what they huve 1 prove, snd
Uy have not don: il Thay win wanled i show you that Brian
tad & motive 1o kill Vichowin by caliing Cheryl Maris 1o
eqify. And| wamt you by considor nstructica T when yoa're
Lhinicmg shons Cheryl Morris® testimaery.

And that tells you thet you cin weigh her credsbaliny
based upon, anng atber things, her retationsip o the
poties, her motives, ber Eetings. And if you think ghe's
Fied shout snything, ther you cen throw out e omiie
nstimomy. And 1 subeei! i you that she had & owtive 1o L.

Cheryl Momis was & worrn scom. Brian b ber, nd
she ke & right 0 be angry, end be's aot disputisg that. He
was X 4 good guy. He chesicd on ber, be bed o der, He lei
het 4 4 cor dn his name,  Thet's & shornefid thing, bl thay
diver ol maks: him gty of munder,

Byt Chery? Mooris & unbe licvably opset, snd after
ghe beayy wbogd Victwin's desth, she goes ta the police. They
don't go o her. She goes b thers She calls them. She ways
1wzt b talk o you. She testified o the prelimicary
hesring, snd then we hear bar iestimony ywserday ot miel, and
she's telling & story ahowt how whes thee went %0 visit Brian,
he made some statemends o by sbout what occurmsd, and s
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oo amything be remeobers ever Elling her ahaut the case, md
I'm mat 3ure why she would sy it

| tocan, she's saying et Vichiri was rying io- stab
him, and then be dido' remember stcthing. And maybe she
thinks Uu behps bim nerw, Weaybe she's fetding guily shour
sying the things before thet he had zaid he vaeed wo kill
Victoria. 1 don't keaspw iy she did i, bul it doczn't mike
pexrie, wnad Brisn never tald her thoss things, knd 1 think that
ber watimony can be discreditzd,

She adan told you that Brizn prefevred Vicrin peer
bet becmee Victoria was submisiive. Well, she also said that
Victoria called ber Bve timea wanting & alk sboor how she
vrlils 0 be with Brin and wiry does Chery| s to ber Biridn or
whatevey the comversation was, Bur she's yelling ¢ ber. |
dou't think that's submissive. & women whe iy calling the
gidfand of her Fameer beayfriend and yeling s ber s ot n
Rubsmittive women

Erian Joved Yictoria end Victorla loved Brisn  And
in their cad world, thess twn fmgte and dumaged people found
sach other, mnd thery Joved cuch other. And when they got back
together, they did it — Brian did it knowing he was riak hia
health becaine of har Hopatitis C. She did h wanting o be
with him. And iy wore Jooking forud to & fiture megether
They made alans for the futume. They st the viag
together. He wok hes to friect his uaion fisnds. You beard
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from M. DeSalvio. She bent iy his MINDS counseting with him.
He ook hér 1o see his young daughters. That's not something
yaiz &y 1 you'rd plaiering to- kili semebody or if you wenl o

kil} somebady or you hake somebody. These two peaply Toved
each other,

Even, the State’s witoenss, Jimany Hatcheos, their pext
door aeighber, said thet they were 3 loving snd affectioname
cmple. That's what be sew the whele tine that they wene
living together for that two months. You Sae photogrrplt of
i linke sperimen, Dolonae Exhibic M. This place ws 4
boene. Thae spertastant way oice. }t wat & howe for these twe
peagie, and that's wikere they were planning thesr futore
ogether.

And whel wis Brisn szying when Cookie and Todd went
in that sparipsend? He wad irying ko gick bet 41p, He wes
sayieg baby, don't do this to me. Buhy, walke up. Wake up. He
wemn L rspeeive e, He was fooesed on ber. He wamis
her o petup.  He dossl know whar's the malber, 15 i< i 5
drandeen fing

Duoubd he pave callad for help? OFf oourse, But he
tokd you why he dicn'L 18e didn' iomight leave Viekrls, And
if this wat wn mbotional ting, Soe't you Sink he would have
done it in & way &0 enver it up? Thet he would hive hid sorse
evigdance of waad ek off? He wasmn't kaving Vicioris mo
ey whal beoauie ba loved Viexwia
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Notriag mekes sense shout Ris resction other thas
tha he way in & dronken stupor, & sonholic haze and &
severely ahered simte Nothing ke yemse shoy il 113
oot harer n normE) persoll acts. Asad 3e S o evidence of his
dnmlranesy, e went bandicapped in thowing vy ko severe bit
drurskennscs wint beompse Sooectives =

ME SMITH: Olgection, Judge. It miproper w |
thinkt she's poivg 1o make 88 Improper agumeTs,

MS. PALM: I'm going to say they didn't obixin his
blood or tyeath.

THE OOURT: A right

MS. PALM: Bocause they & noi ¢hixin his Bood or
twemth sempde. They could kave, 16 would birre boon casy. |
wid svaitable. They knew bow imoxiceted he waa, and they
didnt do it Gieorg Schire told you thar thar's m ysefil and
&ecopicd prachice s kb mvesipaion sch s this.

Becmztc we dom't have i, we cimt give you &
quanlitative sralysis Wi can'l give you & pimber We e
over Lell yoo what his alcohcl level was st Bok you san sec
from the video yurscif five ours. Lser when theyre dolng the
peaiz swab, 2 3t cun’t swnd up soaight. He's xill ibme
minered.

Wit b w gl of the State's wilnewres come in here
and deiy vt they nodiced ey sympioma of inoxicaion snd,
you losrw, mgybe oo of thien srcliad o littke aloobed, i
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nobody was saying yeah, yesh, he was bad off, ‘We didet bave
any evidence of that wets} we pot tic use of Rorce report, And
mumufﬁmmmﬂdﬂuﬂfﬁmﬂﬂhjns'hp:ﬂm
of Brian 41 the scene were thal he was — | wand b make sure |
et the wonsds right. | think ft was extremzly itoscicated
slash mentally dl. Thal was hi impression. We dida't Rave
one document lelling us that. There was not oo report kclling
tes that wnil we obrined thas s of force regorl . Amd then
ihe athey officers came 1o the stand, end when asked aboin
that, they said ob, yeah. we don't disagres with him,

Todd Amobmasier, fckily we had the Sta='s 911 caj|
whan he calls 91 L Mﬂ!yﬁhimis—ﬂtf:ﬁuﬁtﬂwﬂl,
|5 the suspect imomicwed. Ha sive very much s, S0 we know
that he was. And he sdmitted on cross that he's disorinied
ind he's stuzblnp sround xnd msteady on his feet.

What b clesr from all of the s than Brian's
Ibﬂiq'mmimwmlmmﬂhmmhzmwerdy
impaircd at the time of Um incident and laer when he's
talking bomi the afficars. And | don't knaw if you noticed,
brut theere were quite 8 few inconsistsncies betwern the
statements 6§ the anresting officers because we had o moming
of officers coming, il the ones that zmered ihe eparment,
and they'ne teiling you different things aboul the lica, wha
wint indo the roorm, who cerricd bim o, And 1 dont linik
thers fior thet because when you bave that many propls t=lling
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the sare KTy, you're going 1o get inconsisacies.

Thes: pmple were sober. Bt this way 3 highly
extiting event, aod these trminc officers sl gai the
detnily wrong. Well, what is Beinn, who is druk u ol his
eind Ampossd 1 do, and ' being fiitted bocause he doesn't
~ didn'| have perfect recall when By were questioaing him
wheen br was stil) drtosk oot of s s,

o one B questioning or Fuking te dchavior of the
srreyting officers in this case. Brian wa acting wirty, and
they had cvery right & taze him, aod he knowa il And
nichody's saying that #hey did xnything wrang by their sctieas
Thank God thet there's brave eaen and women wh wre witling to
£0 EWi0 sitiEtons taar we bloody aned Gy don't oo wh
they'm walkiag imo, Thamk God for them:. We're not mying
that they did myihing wiong, We're jusi posaling it out that
hwtdﬁmhmmmummummm
wrything ¥ <ay other thice he was sxiremely msoricated, it's
bwuthua‘snmypmﬁ:inth:mmdmmhm
on, wnd ik s that way foe Brion, 10g..

We also Erover tat Vietirin sbused both altabl ad
prescription drigs ther cvening.  Her ood alanhol fevel was

MR, SMITH: Ohection, Judge. That mizstates the
¢vidence. There's 50 evidene: that she sbused drugs tha
evening,

Page 163
ROUGH DRAFT TRANSCRIFT

:Elﬂﬂ-—-lmu!.hmml-l

Rl b hd BT ks pr e e g B s e
TR~ T N - BT B, T R S

Z4

5wt

ME. PALM: Prescripoivn drugs, [ said

THE COURT: Al right, prescription drugs.

MS. PALM, | think Dy Chriptensen Lesnifed that it
witd o ovendose

THE COURT: Ckay Go shend, [ going to allow -

WS PALM: Thmk yin,

THE COURT! - your argticnt

ME PALM: Her bood eloobod leve! wes 2,24, And
that it thes times the legal limis for drivies, She had high
lavels of Effexar in kes blood, sod you heard fram Dr.
Chrizerse eboul the risks and <ide =ffact of thet kind of
dosing. 11 coon bend i soizones. It cuen et 1o confiasion,
moiety, and agitation, These subwhmnons mres't mcm o be
cotabincd, Aloohol shaac his iis own toxee ffocts,

Biim takl you what affisicd bis shility 1 give a
sigkement 1o the defectives when they wers questioning him
Ard you know, Detective Wildemana win extremely parical o s
qeesticaing. That was 3 haed and difficolt thing. Aned Briss
i i abmoxions drunk. Yenr waulphed ot viden, wad you're
Winking stop being 50 chnomicus. But e was alsg just show
drank, snd pome- prople are lilke: that whm they're dronk 4nd
e cubdn® remembey, snd bt wes Irying 80 remember And you
could e partd over the video whar he's trying o remember,
He's smying ho's orying (o think Hie'y saying fos wit, fust
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S0 they can't eowe come i here and Aoy th he's
oonfiued  When they ook advartage, ey kincw e wid oonfircd
bexamne fivey were becsme they wert teiling him she's il
aljve. They bl eo chink be win confised eaoogh 1 belirve
that shwe weg sull abtve becmrse they kept that oot Hyough the
i interiew et the very end when they told him she's
send, and then he bresks down crying

That's aloohol, Iadics xad prrtlemen. That's ool sy
et i deceive. And 50 io summary, | submit i you ther the
State hay 20t proved their burden. of proving bayond »
raesammbin dowbt and overcoming the presumption of innocen:
that Brien committed sy dond of intenriopal lling whetber
thata Grgt or second degree murder or velwiary manslsughe.

1 you thick he'y aepligenr in enything he did rhat
oxETing night, thet's involoniasy menglgughter, That's oot §
merdet. It not voluntary manslsughier. Vicsoria viarsed the
nctiony thae bed o her demih, amd dhis war 20 accidens and &
Uagic traling arad that's wil, Thank you,

THE COURT: Thask you, My Palm, M, Smah

MR SMITH: Well, we're abmost dore. T just wami to
traic wll of you gurys fox your patience, and 1 know it's been &
tong woek, end wr've wked yoo o consider & bot of cvidencs,
Apd #s kind of my job to kind of sddness sonte of the poia
Mhﬁ.?ﬂmnﬁaﬂﬁmﬂhmmﬂmh
ety linthe poimt becsuw M'm going vo trust st you 12 = £3
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reasonable men and women e figre out some of the things
yourrtalf

The importani things | do have ta address, 5o please
bear with ¢ if | ke & il bit longer than you

(inciscerible), Folis. one of the thirgs thai |
st want by tatk whout i, you ke, the Stars of Mavada
dnesnt have the hoguey of picking wha the viciims of 3 crme
wre, And ity imporant for you guys ta realiz: tha becatre
It e have 8 wonten who has sdmitredly 1 74 bood 2lcahod
devef in her system. And s we've Brand, thar's (hree tmes
the kegal henit.

Bul It frg qualify thal Thar's thres tTimes the
tegal limit [ you're driving. I you're sitting In your
houss, yon can v whatever bype of liouor that you want of as
Imgmwurrtmtb:hiniu:uhnduflw,ﬂmbrinyu
in the pictare tuat My Palm just paced to try and got you o
betieve thet Victoria was driving Lhal car sitnply becaune oo,
the yezrts wa faid bock, There's o evidence &5 to who was
actually driving thal car. Keep they in mind.

Pictures do sy 8 thoussad wardy, Sometimes they
don't say whit the deferatant wani you to think they sy, Maow,
the enly people whe have a chaice agninst — with repards o
e prople thad they enimmit crimes sgadnst are the people
commit the crises, |ike this man right hare. He had o choice
thal night,
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This case: i sheout chaicrs, folks. He want you b
Sive lum § pass becsu: he's an flcobalic, Bt he's testified
Lhyi | mckmcwicdpr that | fell ofF the wagon. Thix wase i
sboul chodces. It's shomd the choics thal Brisn OKecfe made
on Mowemiber Sth, 2004, He wanis you 1 Beheve thae bt wam s
druak that night there i no wey he codld leree ipentoaally
taken his life — or ek Victoris Wimarsh's 1H#e. And well
calk o 1ttte it more sbangd dhat in & secomt

But what he warmz you to believe 21 not supporicd by
coainan sk And beoause we don't have & witness wio caa yay
| 3w Mr. O'Eexfe stah Victona Witmanh, you burre to use 2 lot
of yot common semss. And that's a6 &ifferet -- ] mesn, hmk
#boul it, Folks, M & murder rind it's not tedly mporant
that we have 3 witiess e n by of the murdery are
mmnﬂmdmmmwamhmmmﬁepﬁm
thar'y kilked. Thar's why the Tawe allows you ip take fin

Aurd let's ik shoipt conunm sne, And | apologisr,
Fofica. 1 o't hare the Power Point. Bad it says you st
bring to the considerstion of the evidency yomr sverydey common
mrse dnd udgrme as reasonshie mes wnd weomen ey, you'ne
nutlimmhahhumminmhnwumﬁndufﬂpu
hings out yorrsell, The svidkenoe is gouy b0 point you in the

And lets ()i x Yite bt showl Victoris Witmarh
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Wie'vo heard she bad 0,24, Wi heard she wes taking
mli-deprermnty. But, | encan, docs tha slone gt she
draerved o have whin happesed o ber on this night? OF
‘oore, not. Does that mean But beokires of the, te
defendant is absoived from criminal lisbBiry? OF course, ool.
Now, M'm by no mesns irying i sugges: that we still don't have
the beurcen of proaf,

Bt whad | wardd b immpoct upon vou 1s thet Yicroria
Witmarsh's oomition i Emelevant s lovg s we prove e e
defandarg commiticd & crime agninst her. She'y il s victis
ofa crime.

Mow, pal sorte cormmon st o you. And [ oall dis
things you don't o if you kill someone i self-defenss andier
yor're in the: guilty ol marder. And | have & Bl syterizk.
And that anerisk suy no sxaiter how stusch you've ke oy drink,
Just bear wilk me. It's narl Jong.

Numbey ane, ssy ghe stabbed herself mitially, bat
thees cliamgy your name & siid well, oo st pmecked me.
Nurmber two, refiase 10 allow medical peistmce to be provids
thal person. Number thres, resist srext Mumber fowr, fall
aalety afber youive just killed them, Number five, deglins o
all 911, but then lie i the polioe when wy're mierviewdng
oo arud Sy well, yeuh, [did The next oze, say tack someone
win's tryitg iy peovide sutciance, Tha next one, suy kit's
&0, Jets dos the wen yesra Anathizr one. o way posiibly she
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did thig to hemelf. Now, remember, he says that when he
police wre o inside that sacm. He's sitfing inside tha room
bty himd{ chinking nobady’s payling iwntion o him. He rays
Baerp's mo way peesibile ghe did this b berself ¥ i 2 2206
BT, o Sl videry,

Wow, we're mxiing you fo make & reslly gnpertam
deciaion, (ndcs. And | really bope thet becaase i ho e
1 long irinl $ie you don't rush 1hrough same of the tmportsm
dtision that we'te asking you 1o saky. Tha video's going ko
be nvailmhlc (o you. The viceo slio el you a by of
things 1t also spesks x thoussnd words breamme it shaws the
denmsinr. And you can sex an that video ther be might be a
Lierler Gy, bt he's or complewly dnnk ta you would
forget how you killed somebady

Let me enntinee. Give the potice felse infrmarion
about the vigtim. Teke het pynts off while she's becrfing like
o tuffed pig. Leave the persan looking liks this, meaning tx
pictures that we've showe. And ] donl want b belabor the
point by keep on showing you guys e pholos. You guys cas —
Yo Py e going o heve that @ fook back,

Tell the polics come and get ber, she's dead, Tell
anybedy comne mrd ped e she's dead. Wail two by e minies
whils they [xy there inpred end bleeding. Thess o thisgs
that you den't do whea you unlewfully mke the 1 of snoBrer;
o mtter hosw dronk you e,
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celehrating for soine reasn she decides to walt until they gei
home, mned then shie s 10 come at him with 2 knife and tries
10 stab him repeatedly. But the only thing they has o show
for iz two, | submit 4o you, superficial culs on the sides of
his fingers,

Now, may | borrow your ruler, Ms, Palm? Mow, be said
hat when she came at hitn with that dnife, he grabbed it but
didn’t pet a good hoid of it wnd she macked 1. Wetl the
blade is resting — presummably the blade would be sguins the
Mngere, and let e make sure | do it right becawse she said i)
wits in his right hon, endl be grads it fike this. But when
mmhmwuhmﬁh&mmﬂmgﬂu
entircty of his Jand, pot just ight here, right thens md
right there, Yo' goirg bo have toss plctures, and you'ne
Eoig o see Ml thal's where thoge cuty are,

Wow, an alienale deory, obviouely, is that when
you'ze holding the knife and you stab somebody, it might get in
between thepe and there. Tiw'sm-taint}rmﬂmmnmm
a0 it's tme that's sapporied by the evidence,

Furthermore, he's told you he's a trateed combat
veeran He's beh in Greonda, He 201 & bronze star for valor
wowne 1 something years wwo_ | mepn, this is Iks David veras
fioligth here, folls. She's an ity bitty wonan. His story
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does not mike sense. k dowan't mid up,

Now, Victers isn't here 1o tell bey side of the
iy, 3 '8 cagy for the defonse to get up here and sy i's
self-defense. She can’l st you that Ukre's no wey | tried
Lo stab him with 2 knife that night or each o the night of her
birthday where he trisd w 12]l you where he came o m= two
dayz before when she diank tome wine.

But you hesrd him say thar despite the fact that she
sllegediy wied o stab him two days before, be et her po
drink some more. Mow docy s make venze? ¥ horns with
rmr:ipliﬁcmldhzmdﬁrmemnﬂtth:imuph
of bonles e drink. He said she had twa bottlos, Then they
fry and kill you cr oy snd sinb you. Two days Ieter they sy
hamey, P poing ol lo et someshing W drink. Are you going
to suy aliey? Docsall add up, folks Docar't add up 10
scif-deferse drank or sober,

Murw, he knows pou wouldn't believe thag she sabbed
berself. 5o ke falls w s plan b, the setf-deferse plan. He
be shendoned that she stabed berself defense 1 long time ago,
Now, don't forget, Folks, he's ha sentoe Lime W thick sbou
this. He's been htre through the this wiode trist, med. in
fact, be's the only pezess who's had the bens & o bear what
every nher witness bad o say  No other witnesa has bess able
To do that,

So wake that into conwidaration when you think Mo

Page 171
RCGUGCH DRAFT TRANSCRIFT

B O] B b el e P b bt e e el gk
B S W Mt B 4 e R e o B sl SR e PR

L+
L7

Lhe reszsonshleness of has story or the St hat it may or may
oot comport wth somie of the photogriphs you've seen,

And let's bk about whot be told the polices during
tha iteryview night eiter this happensd  And 2 don't want 1o
misgquoie him, 50 plesce bear with me while I find it Here we
Eo. He dicn’t stab her. She shdrbed herseif, Back ther, he
had oo idea how e gt the cuts on his hand.

Nirw, from that xistemnent he sald he walled intg the
bedroom and said what the F are you doing. That's what he
said. He said that's whe precipitaied this srgpamnenl. Waich
that vidoo, ir's on thers. He walked in the: bedroom and said
what the F are you doing, wd then he grabs knife.

Hunl on e stand he says e walks 10 B bedroom 1o
hang up iy coat, end she comes o, narprised atack. Tm
g o get you this time. Thase are two completely
incemaisten stocizs  Fusthermore, poopic asuslly, Tm sabmir
o you, fofks, don't remesabier fects better afier severn] months
Bave passed, whether you're drunk or not. Thar's actually an
incident Uke this, which T sulwmit to you i3 what's calied
sobeving experimnce. s sobeting,

Mcaning wien something like this happens, you kind of
getyour facuities; beck. Perfecy mvemple; o vou go out anst
have a el of drinks —

A o o W dhe b R b

MR AE R Rl b e g R g o
L - I i A

THE COURT: Quickly, plesse. Yes.

ME. PALM: Yoo, them in

{OfFrecord bevath conference),

MR. SMWETH: Conumion sense kil you that something
like this woukd be  seber caperience, iod yoo'd be able
remember move whee it actually bappercd. An examplk being
¥ou go oot snd have & coupic of drinks, you'ss o linde tipsy,
e chon' think yow're drunk, oo dnmk o drive, bes you get
in o SaF aEyway, A you st driving home And the aex|
Sobering experiet. You're ke, Eneed D get myself
wgether. [ naed o make sure Mm going to be okay. Sobering
experizim,

Mow, if you veoudd agroe dut thei's & achering
Experiemee, woukdn't the night dhat vou kilked the wonay that
you lowe be u sobering xporience? You womid et that you
would be mbie to remember eviay singhe detail. Mow, youve
hesrd evidoron thet the defendant muffersd from backouts,
That's wha be said oo the stanc. But those medics) records
Mywhmuinwﬂmnnidlhmhdnhldmhﬁum
WRS Iryihg 10 grt Oesiment that he caver suffmed fom
bisckouts, So ifbe wlls you thia now, when it wookd beip
Rixn, bart he doean’t il you — be docan't el pecpke thal you

|

24 M5, PALM. Your Homor, may we agproach. 4 would think he ol e hosest with
25 MR SMITH: Ix there an objection? 25 M. Palm wanis you &) befieve i when he's oid
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Lhat she's demd, M. (PK e breses down: and coies. The vides
i’ cppport thet. What il showed wes o person whe sa1 thers
For several seconds wnd then began o kind of witine, Aned you
mmmm&mmmmum
thist he sxw 00 tears, he saw no welling up of her ayey, be saw
no retion. That's becasse be alrtady knew the wia dend  He
was jurt kind of pluying » game.

MNow ler's ralk abouwr credibility. Toay've already
wakd e crechbility insrucson, and we're miking shout
Cheryl Morris. Mo, the defmsc attorey wanns vou o iy
thai Chery] Morris came in here and basically iold you s fion
the stand becwigs she wat » fled ex-gifBiend. Bt this ix
the same e-girtirkmd tho the defrre wisormey catbed gnd
said by, you konow, we dhink chat My, Of&eeft's — you st
barve Mr. O'Keeft's glasaes, caq you being them. She brought
them

Dioex that sownd like the woman wha hes wn ax to
prind? She brought the man's glasass. When ssied on the stand
well, why sev you bere, baonrs: | was subpocnand. She's
subrpornaed, she gets on the stand, she's take an gath whene
she's agked questions, she iells the — she provides the
mmwery. She certkinty dida'l seem like 3 woman saovs. Theyr
wint you to believe that this is bedl hath no firy like a
woman scofred simply beruse the defendio chessad on e
SMETAtimE agc.
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Bat you ghio beard that My, Witrnarsh sopped desiing
with Mr, OEesfe in August when sbe moved gt And gow sin
SiX oy seven momths bater he winl vou 1o believe that she =ill
bt this prwed up aggreasion ths she wamid cruit this
PITPOSIENOUS Story Khout — they want vou to balleve o'
PreposieTous, but ihat she wistld mske op his siory ahout what
dud:&ndmmherﬂmuhismmﬁminwmﬂy
Urwayds Vicioria Witmersh becauss whoet had happened

Maw, some o you may say but yesh, they were together
o the ime. Sure, bt that doesa't mseam that be didn't have
vame deep sxrded disdein Sor wisl happened during that Bme the
Lestified egaing kim i froat of s jury of peaple like you,

B doten't change the fact bkcause there ool b an aftemnaie
serranio 25 W what heppened thae night, md M1 g2t 1 that
in & second.

Yirw bearet s, Witssrsh sy that the de fisndimt jold
bres Lt ko wmmted to kil the bitch becaus she ook sway
tee years of Bz life by 12stifylog sgaines him. Take o
eonsidkerstion thal ker testhoony i carmobormted by (e
rvidence. The judgement of conviction that's been adwited into
evidence, foll, read i

The defeadant xaid that he srved shout two years,
brai I'd ke you thds, how would Chery] Jovow (s indprmetion
bty the defenda 1% ber? Chery! bestifred that the
dofendant told by he was profciend with Jnives. When sked
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could kill sonsebudy with & knife? Ha ssid well. oo, 1 didn't
demonatrale. Well, certsinty thal can infer i he ncheis

tha ke 5 jesnl iold her.

Wiy woald she make tis ap? Becrise she futes hig?
Tden't think &0, And Jrts wik ahots the estimony of loyee
wnd Todd sed the timing here. ‘The evidence covminly soppom
Lhnt theye Wi BOise coining from th apsriment for an
cxtensive period of tme. Mot five minules, not oen minotes,
st for wn eemive pevind of thoe. And & w00 poin i gol
1o boaed 1har My, Toliver went wetiairy b0 find oor wha was
poing m, And we sl know what hagpencd sfier thal, the pobice
e called,

This brings me to cinumstsntiad evidescr. You heard
feyoe Toliver talk bt Bow she ould hear e woman crying
thoring the ting tho she beard that noise. Same of you might
be thimking well, tiis whole scenario contd heve besg svoided
if Mo, Votiver hnd culled the police. That migh be e, b
et dowant change B itz of tis case, folks, And &
does'l get the defevidant off the hoglk,

Y¥im g0t & womLn cryving. you gel boud noises, you huve
sigms of distuchitcr mride thim apareent, inside B
bedmom:, il you heve o wornan koking like the way she fooks o
those photogmuphy with ol thesc bruizes, Yoo have an injury
in the Hoad of her hend. You bune wy injury 1o e back of
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ber bead  That's ceriminiy circurstantial evidencr of 2
beattery of sormething thal precipitated » dabbing.

Mow, if he saned this, he can aow cleim
aedf-de ferrse: becawrce the Loy anyx the injtial aggressor does
not bave dhe right to scif-deferse.  That's che Jaw, Ms. Bikg
== exiiss me, M. Palm also said that doutst Cheryl Moms'
aredibility becaize she called the potice. ‘Weld it's
reazocable 1o nfer if's beciic she leamed wist hod happencd
in thet aparemerm, ad she bad some relevant information o
provide. That's not unlike something that anyone would do
under those coroamstares. Not just & person who had & ax o
grind

The right in question the defendont never said ook,
this is where | pot jured. Bt 14 somne sevaral monthe
lader; he wants 1o fall ek pn that 24 sare cvidenoe
croborating that this title aormen trying to kifl him ta
night. Folics, 'y wnressomabic imder thess cinumsances,

Nurw, with repards to the testinaony sbiaot the ONA, you
<ant really conclude anytiing from thal but exeeps that twe
peaple come injo contact with inife, Vickooia Witmatsh and
Brien O'Keefe And the rexsnn why is because (he defendent
doesn’t cven know what happened b that knife after she gon
stubbed, mnd you o s on the pictanes that there's
pilkiracases laying om top of IL. There's an indeation thas
the: bade may have been wiped off. 1 e, you canlt just -
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you cam't really just sust the Lesmimony of Dr. Schirp pad
uuhisiufmaﬁmmmuuﬂum:emuy
defenaive bevavse Tve shown haw ey arent

Mo, Brie My sllow nee b valk ahoul e deferdanss
Lestimony on the stand. He tells yoi about his military
2ervics sumc 15 years ago. W know sinoe then same things
bhapperiod in hia Life. The law auys thel you can take, for
hﬂmh&ﬂmymkﬁmuuiﬁ:mhmﬁ;hb
credibility, expecially when combined with the Fact hat he's
-hmhh&ﬂmﬂnhhmﬁmwﬁﬁem
he toid Cheryl Witrnarsh {xic), e &' mepesisten with the
stary b gave ox that videntape,

Foles, I'm simost done. M. Palm winty you Lo
consider the defendent’s nctions afirr this happened as
ﬂihﬂﬂﬂlhliﬂdnimﬂnm}rmmhwpmmﬁniﬂﬁn
Questivn, but thel'’s pod whial the law sy, The law says you
determine & perion's Dlent af the tooment they commit the o,
And thyl makes seas: because sare, o bol of imes poople are
sty thy. they k) somebody ster it's happened andior befors
they get caughL. Baon it doesn’t ez - it doesn’t make the
underkying mel 2y hets criswins],

Mow, in (alking about ressonsie doubs, te
Instructinen icth you exactly what reasonable doght &, 11
sars doubt o be ressebable must be wetual, nol mere
possibitity o sprealstion. [ subit o you the story that the
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defendam govy does mo: comport wich the cvidence: #od ['m
ualking sbout the mary he gave iiday mnd yostenday on the
stand, He said thic s 573 baciowionds, he $il oo top of her,
ard sormchaw she ends up usbbed

Moo, falks, if you land on — | submil ta you tha i
you Tl on semebody with 8l your body weight med you weigh
IMm:uﬂ\gpmmd;mdymlmdmm-ﬂdnifcmm
them beceuse your entine body weighl @ on them aed they only
wecigh o hrsndred pountis, the Binde i going m g0 m 2 ke
further then four iches. 11’y going 1o o all e wary in
becuurte Al your weiaht is on there.

B here, the bkength of the wound was Thur inchies,
which &5 conyistent with s irtemional stabbig, but
cmeisienl with = accidentad stabbing where you fall on top of
the person boiding the ionife. That's ancaber pet of common
seic. Sa what we're saking you Lo de bero i lo ot kgme
CORIMOE S, reslme twa the credibiliy of the Sies
witnexes showldn't he questioned urder the circmnstanges of
Chia cae, take imdo the Gact — pebce i FacT thak the State's
evidencr has cortobormtion, Go ik sic bo convict him, ‘We've
mart our hurden. The busrdes 3 bayond & ressoneble daubt, 1
sayn that if you Reel 20 abiding comwiction md the muts of
the charge, thare |5 no reasonable doubl. Thaok you,

THE COURT: Thimk you, Mr. Smith. The clerk will row
swemr in the marshs] to teite charge: of the jory panel,
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(Swearing in the markal}
(Outside the proserce of ihe oy}

THE COURT: Lat the roeord refiect we're outside the
prosenice of the jury panel. | st want 1o put on the reamd
when I read {he fury instructions, instraction oumber 3, & was
previcked (o counsel, echanlly | read i s i, but & was
resyped becaue if you ook @ lne 11, the word insiriclions
wisk berolirn: i o the Hne, and dhat was just cetyped. And o
the comscied - o B typed version iy provided to the jury.

[nstrociion £2 that was orlginal provided 1o e
iiremetys it line 7 and line B it sgys read backs, and | had
that — [ read ¥ 25 play back, but its originally typed for
btk coumst] and read backs, snd o tha wae fied,

And insruction 43, which you had copics of, was fust
the smuniction hat | signed, s the signancre Lme was noved

WO @ ) th b o kD e

up. So throe changes wer mads and those changes wire inchided 15

in e pucket of fry instructions provided L the ury pasel.
And overyome han prorided their cell phone rumbers b the
chak, and plemse within 15, 20 minutey of the crart houe o
becalled 1¥'s my understanding i3 thal they wish Lo
deliiseritts wnight and —

MR PIKE: 1plan on staying heye

THE CCAJRT: Okay.

MR PLEE: — until (indiscermibla),

M5 PALME Yaa, TH be here, un.
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THE COURT: Al right.

MS. GRAHAM: Judge, (mdiscernibie}.

MR. SMITH: [l be ture bt no graremioe 1] be
sober.

THE COURT: Okey.

M5 PALM: Yesh, me either.

THE COURT: That's off the moond, Michells,

{Coun revezmnd a 4:02:30 pm. umtil 1:12:35 pm.)

{In the presence of the fury}

THE COURT: You may be sesid. | undersmid that we
Rave p verdict, aml Mr, Livemash, are you the freperson?

TURGHE MO, 6 Ye, 57,

-THE COURT: Plexss: hurul the verdict firm o the
marshal The clerk will oow read the wenfict,

THE CLERK: Dristrict Court, Clark County, Nevada,
State of Nevade, plainiiT versus Brian Koy OfFeste,
defendam.  Coow No. £2566 — 250630, Department Mo, 17,
Verdics. W Lhe jury o the shove-eatitled ¢ase fund the
defendent, Brien Kerry (¥Kevfe, 2 lnllows Counl one, nrmber
with use of » deadly wespor, open wrordes, guihly of meond
degres murder with use of 2 desdly wepnt . Do i Macch
20th, 1009, Signed by the foreperzon, Kirk Livernass. Ladics
= gentemes of the pury, i i yoor verdict as resd? So
N YOU ofe, 0 oy o all

THE JLIRY: Yes
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THE COURT: Either panty which to have the jury
polled?

ME- PIKE: Defense does not, your Hooor.

THE COURT: Olay. Al right, et this thre the clerk
Wil record the werdict in the it minines. The detendany is
rermanitd b cusiody, We'll refer this matier % Department of
Parele and Frobation for preymration of pre-scotence
i igalion repart ingpositon of sntcnce on the following
day:

THE CLERK. That will ba May Sth ot .00 a.m.

THE COURT: Okiay, ladics and gerwtemen of the jury,
T like Yo thank you for your scrvice, md | — Nancy Mirokock
Wt Do Aftermmte; is i comest

THE CLERK: ‘That's correct.

THE COURT: And I'd Jike % give you un extra special |

thanks becanse you were here ail week, you paid uievtion, and
¥ thimk you xshed some questions, and wese the jizy — the
aftermae. | know you were protebly as —

(Cowrt recessed o 7:15:29 pm.)
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DAVID ROGER
Clark County District Attorney F. 'Lﬁﬁsﬂfgogsﬂ COURT
Nevada Rar 8002781
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ief Depu rict Attorme
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Attormey for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

)
Plaintiff,
Case No. C250630
V5~ i Dept No. XVII
)

BRIAN KERRY O’KEEFE,
SECOND AMENDED

Defendant. INFORMATION

| STATE OF NEVADA i
| COUNTY OF CLARK

\ Nevada, in the name and by the authority of the State of Nevada, informs the Court:

| orime of MURDER OF THE SECOND DEGREE WITH USE OF A DEADLY
t WEAPON (Felony - NRS 200.010, 200.030, 193.165), on or about the 5tk day of
| November, 2008, within the County of Clark, State of Nevada, contrary to the form, force
and effect of statutes in such cases made and provided, and against the peace and dignity of

| with malice aforethought, kill VICTORIA WHITMARSH, a human being, by stabbing at
¥ /i
| 1

DAYID ROGER, District Attorney within and for the County of Clark, State of

That BRIAN KERRY O'KEFFE, the Defendant above named, having commined the

the State of Nevada, did then and there wilfully, feloniously, without authority of law, and
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In addition to any other Notice of Witnesses, names of witnesses known to the

NAME

ARMBRUSTER, TODD
BALLEJOS, JEREMIAH
BENJAMIN, JACQUELINE DR
BLASKG, KEITH

BUNN, CHRISTOPHER
COLLINS, CHELSEA

CONN, TODD

CUSTODIAN OF RECORDS
CUSTODIAN OF RECORDS
CUSTODIAN OF RECORDS
FORD, DANIEL

FONBUENA, RICHARD
HATHCOX, JIMMY
HUTCHERSON, CHRISTOPHER
IVIE, TRAVIS

KYGER, TERESA

DAVID ROGER
DISTRICT ATTORNEY
Nevada Bar #002781

| District Attorney's Office at the time of filing this Information are as follows:

ADDRESS

5601 OBANNON DR #34 LVNV
LVMPD #8406

ME 6081

LVMPD #2995

LVMPD #4407

LVMPD #9255

LVMPD #8101

CDC

LVMPD COMMUNICATIONS
LVMPD RECORDS

LVMPD #4244

LVMPD #6834

3955 CHINCHILLA AVELVNV
LVYMPD #12996

LVMPD #6405

LVYMPD #4191
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KOLACZ, ROBIN
LOWREY-KNEPP, ELAINE
MALDONADO, JOCELYN
MORRIS, CHERYL !
MURPHY, KATE
NEWBERRY, DANIEL
PAZOS, EDUARDO
RAETZ, DEAN
SANTAROSSA, BRIAN
SHOEMAKER, RUSSELL
TAYLOR, SEAN
TINIO, NORMA
TOLIVER, CHARLES
TOLIVER, JOYCE
WHITMARSH, ALEXANDRA
WHITMARSH, DAVID
WILDEMANN, MARTIN

DAROBF23348X/ts
LVMPD EV#08]11053918

. T

5001 EL PARQUE AVE #38 LVNV
DISTRICT ATTORNEY INVESTAGATOR
LVMPD #6920

C/0 DISTRICT ATTORNEY

LYMPD #9756

LVMPD #4956

LVMPD #6317

LVMPD #4234

LVMPD #6930

LVMPD #2096

LVMPD #8718

2992 ORCHARD MESA HENDERSONNY
1013 N. JONES #101 LYNV

1013 N. JONES #104 LVNY

7648 CELESTIAL GLOW LVNV

7648 CELESTIAL GLOW LVNV
LVMPD #3316
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THE STATE QF HNEVADA,
CASE NO. C-250830
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s, a DEPT. NO. 17

BRIAY KERRY O'KEEFE,

‘ Transcript of
Dafendant. ; . Proceadinga

BEFORE THE HONORABLE MICHAEL VILLANI, DISTRICT COURT JUDGE

ROUGH DRAFT TRANSCRIPT OF
JURY TRIAL - Day 3

WEDNESDAY, AUGDST 25, 2010

APPEARANCES:
FOR THE PLAINTIFF: CHRISTOPHER LATLT, Ezq.
Assistant District Attorney
STEFHAKRIE GRAHAM, Esg.
Deputy District Attorney
FOR THE DEFENDANT: PATRICIA PALM, ESO.
Special Deputy Public Defender
COURT RECORDER: IRANSCRIPTION BY:
MICHELLE RAMSEY VERBATIM DIGITAL REPORTING, LLC
District Court Littleton, €O H012Q

{303} 79B-02490
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fo we'll see you back in five to ten minutes.
{Court recessed at 2:45 p.m. until 2:59 p.m.).
{In the presence of the Juryl.

THE MARSHAL: All zight, YoU may be ogemated, ladies
and gentlemesr. Let's make sure all cell phones are turne& off,
pleagse.

THE COURT: State rmady to proceed?

MR. LALLI: Yes, your Honor.

THE COORT: And defense ready?

MS. PALM: Yes, your Honor, thank you,

THE COURT: All right, State, your copening,

STATE'S QOPENING STATEMENT

MR. LALLI: Thank you. May it please the coure,
Brian O'Keefe was found guilty by a jury of felonoy battery
constituting domestic violence in 2006. The wvictim in that
cage, Victoria Whitmarsh ig the same woman he murdered on
Nevember 5th, 2008,

The evidenca will show that he atabbed her, that she
sutfered a fatal gtab wound under her axrm and that she died as
a result of essentialiy bleeding ocut. Her death wasg by no
means instantaneous. And really, the murder should come as no
surprise. You will learn that the defendant never really got
aver the fact that Victoria was responaible for putting him in
prison.

He would say that he wanted to kill the bitch. After
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the defendant went to prison, his relationship with victoria
came to an end, at least for a time. Shortly after his
releagse, he began a romantic relationship with a woman by the
name of Cheryl Morris. And there was a somewhat eery
resemblance between Victoria and Cheryl.

You will learn that like Victoria, Cheryl is a small
Asian woman. The defendant's girlfrisnd Cheryl, the two of
them became very close, and it was in this context that the
defendant shared with Cheryl his feelings about Victoria. Aand
he ghared with her hie abilicy to kill.

You will learn that the defendant would boast about
being in the military. He bragged about knowing hew to kill
pecple. And whenever he talked about doing this, he only
talked about doing it with a knife,

While his relationship with Cheryl was ongoing, the
defendant began to secretly see Victoria again. Like most
domestic viclence relaticonghips, there was a fatal attraction
between the two. At one point the defendant even tried to mave
Victoria into the apartment in which he was living with Chéryl,
while Cheryl was etill living there. And Cheryl would have
nething to do with it. And she eventually moved cut.

After a time the defendant took up a relationship in
that apartment, 5001, El Parque, Unit 35, along with Victoria.
In many wayes ¥ictoria Whitmersh led a tortured life. She

suffered from depression. Like many peaples who suffer from
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that digeaze, she would cut herself at times to cope with her
emotiong,

You will learn that ghe hag attempted suicide before.
She took medication o help ber deal with her depression. You
will learn that at autopsy she had a drug called Effexcr in her
system, which is an anti-depressant. Victoria had bsen
infected with Hepatitis ¢, she wags estranged from her husband
and from her daughter. By all accounts, the evidence will show
that she was vulnerable, at times even pathetic,

At the time of her death she weighed just 106 pounds.
Just the sort of woman the defendant could contrel. As I told
you, the defendant lived in thisz apartment complex located at
5001 El Parque. His unit was the upstairs unit. &And you'll
learn that many of the neighbors in the apartment complex knew
each other, they were somewhat close, somewhat friendly,
certainly good neighbors.

¥ou will learn about the Toclivers. Charles Teliver,
whao's known to his friends as Cocky, ae well as his wife,
Joyce. And the Tolivers lived just below the dafendant. Hell,
back on November 5th of 2008, you will hear from the Tolivers
that it was about 10:00 o'clock at night. And Mrse. Toliver ism
fairly certain of the time because she will rell you. that
something she did at this pericd was watched the Soap Opera
Network. Night time was kind of her oppertunity to catch up on

the soapa.
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And at about 10:00 o'clock was a soap opera that she
would usually watch. Well, on this particular evening at that
time she began to hear a disturbance upstairs directly ahﬁve
her apartment. And it continuved for some 30 minute, getting
louder and louder. Mr. Toliver, Cooky Toliver, is an early
riser, he goes to bed early at night. He heard the
disturbance. It woke him from a sleep.

And in an attempt to let whatever was going on
upstairs beccme aware that they were being bothered, they took
2 broom and they began to bang the -- the ceiling to make a
noiege to let the people up above, you know, to cool it, but the
noise didn't stop. At cne point Mrs. Toliver will tell you
that she actually heard a woman crying. Bnd over the course of
about. ten minutes that cryiag turned to moaning and then fell
gilent.

Mr. Tollver was guite angry at being awokened and
actually ascended those stairs to confront the defendant about
making all the noige. When he gesta to the front door, he sese
the defendant and the defendant cells him come in here and get
her. Mr. Toliver walks inteo the back bedroom and this is what
he seen. He sees Victoria's legs on the floor. They are
cbstructed by the bed, She is naked from the waist down, and
there is a great deal of blood in the room.

He looks at the defepndant and he saya man, what the

hell have you deone? He runs out in an attempt to get heip. He
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muns vo the unit of an individual named Tom Armbruster. Both
Todd and Cooky ultimately return to this apartment. They go up
Lhe stairs and into the room. Todd enters the room with Coaky
just behind him. He gees Victoria's body.

The defendant is standing over or close to Victoria
and saying words to the effect of come on, get up, come on, get
up. ©Out of nowhere once the defendant realizes that Tedd iz in
the room, he stands up and actually takes a swing at him. And
then tells him to get the hell out of here.

The evidence will ghow that the defendant never
called the paramedice. He never called for a firefighter. He
never called the police. He never called anybedy to try to
help Victoria Whitmarsh on that evening. But 5911 is called.
Calls are placed to the authorities. Not by the defendant, but
by amcng other people, Todd Armbruster, and you will hear that
511 call.

The police begin to arrive almost immediately. They
make their way up to the apartment. They enter the living room
area of the apartment and they are naturally very cautious,
They have received information that there ig a woman down who
has been stabbed. There's bicod in the area, the -- they don't
know exactly what to make of the situation. They know thar
there is a male in the room where the female is at.

They enter, they attsmpt to talk tao the defendant.

They tell him he needs to come out so thatc they can help
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Victoria. He refuses to come vut. He tells them get in hers,
¥ou will learn what a CIT officer is. A crisis intervention
team officer. Metro hag a group of officers who are trained in
deescalating situations like thiz. It juat seo happenad that a
¢rigig intervention team or a CIT officer was very close by who
makes his way on gcene almost immediacely.

And he begins to explain to the defendant his need to
come out of the back room so that officers and paramadics can
come in to help Victoria. The police feel as though they'ra
being baited. At one point the defendant Bays she's alive,
come in here and help her or words to that effect., Then he's
gaying no, she's dead, it's too late, They havelna idea what
they're dealing with.

Eventually, they make the decision that they musg
enter the back bedroom to remave him g0 that they Can asBess
Victoria and give her help if she needs it. 8o you'll learn
that officers in a very methodical manner enter the room. As
they're entexing the room, they see Victoria's body naked from
the waist down and the dafendant almost laying on her.

And what doeg the defendant do when the polige
officere enter? He smays don't look at her. He's putting her
hands out. Don't lock at her as though this is my woman and I
don't want anybody else to gee her in the nude. Eventually, he
struggles with the police officers, He refuses to leave. They

try to cuff him, he 1s fighting with them. They have to deploy
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to tazer.

Eventually, they're able to actually pick him up and
move him out of that room., Paramedics are very <lose by, but
unfortunately it'e too late. When the First police cfficer,
Sergeant Dan Newberry, reaches Victoria's bedy, ha attempte to
find a pulse and he's up able to do so. Paramedics come in,
they lock for any signs of life, and unfortunately there arm
none.

Now, the defendant is taken out of the immediate area
and eventually taken to a police car, he's put in the back geat
of a patrocl car. &nd he atarts making statements that are
epontanecua statements. So in other words, statements that ars
not in response t{o any gquestions that anybody had asked him.

And what he saye at one point is I swear to God, V --
and he would refer to Victoria as V -— I swear to God, vV, I
didn't mean te hurt you., What I -- what did I do wrong? Let's
go do the ten yeara. Homicide detectives regpond to the scene,
along with other members of law enforcement. Crime acene
analysts, the CSI people that we see on TV eonetimes, they
respond bto the pcene.

The knife that was used to stab Victoria is located
and impounded. Ic's photographed and packaged for forensic
testing. They noticed that the defendant has received a cut on
his hand. He has blood on his hand. And what you will learn

is that in viclent attacks it is not at 21l uncommon for the
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stabber to actually suffer some injury on his hands while
perpetrating the crime.

Now, the knife that was uvsed to kill Victoria was
processed by DNA scientists. And vou will learn that they
attempted to get fingerprints from the knife. And you will
learn of the various technigques they employed, but they were
unable to do so. The most they could do was get a partial
print on the handle of the knife, but there was not sufficient
information on that print tc make a comparison.

¥ou will learn that the blood on the knife and the
knife itvelf was aleo processed by a ONA expert by the name of
Jemnifer Baz. And analyst Bas found just what one would
expect. On the very end of the handle and the blood on the
very top part of the blade, that blood was the defendant's
blood.

Blood found in the middle of the blade was determined
to be a mixture of Victoria's blood and the defendant's blood.
And bloed on the very end of the-tip of the knife was
Victoria's blood.

Now, an autopsy was conducted on Victoria's body just
twe days later on November 7th of 2008. &nd the aubopsy was
conducted by a medical dector by the name of Jacqueline
Benjamin. And she will tell you that Vickoria died as a result
of a stab wound to the right side of her chest.

However, there are many other things thac Dr.
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Benjamin was able to learn during the eourse of the agtopsy.

As part of that process, the blocd is analyzed. And as I
alluded to before, she found evidence of Effexor in Victoria's
blood. She also found a large quantity of alcohol. Her blood
alcohol was.24. Probably some of you have heard that che legal
limit in the State of Nevada is.08. Well, Victoria's wag, 24,
well over that limit.

There was alsc a great deal of blunt force crauma on
Victoria's body, And that really is juet a faney way of saying
that her body was badly bruised. New, while it is true that
Victoria suffered from the disease of Hepatitis €, which
accentuates bruising in the body, 1in other words it makes it
wore vieible, you will learn that each Bruise on Victoria's
body represents scme form of trauma or hitting,

Many of the bruises will be described by Dr. Benjamin
a8 acute or recent. PBut you will learn that Victoria suffarsd
trauma on her head, both the front of her head@ and the back af
her head. The head trauma was acuke. She had trauma on her
chest. She had trauma on her back, She had Erauma on her
buttocks. She had suffered trauma op her ieft arm, on her
right arm, on her left leg, on the rioght leg.

8o much bruising, in fact, on this woman's body that
Dr. ﬁacqueline Benjamin listed blunt trauma as an other
gignificant condition in her death. Aan anonymous domesgtic

viclence survivor once made this observation., I ¥you can't be
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thankful for what you have, be thankful Eor what you have
escaped. Well, unfortunately Victoris was not able to egoape
Erom the defendant, and he murdered her in a brutal Way.

AL the conclusgion of thie trlal we will ask vou for
justice for Victoria's mnrﬁer. We will ask you to find the
defendant guilty of murder of the secand dagree with usge of a
deadly weapon. Thank vyou.

THE COURT: Thank you, Mr. Lalli. Ma. Palm, 4o you
wish to exercise your right for an opening at this time?

M3, PALM: I do, your Honor.

THE CGURT: All right.

DEFENSE'S OFENING STATEMENT

M3. PALM; Thank you. Good afternoon again, ladiss
and gentlemen. This is where we get to give our road map of
how the evidence -- how we expect ths evidence to come in and
what we would like you to pay attention to as it comss in, what
we think i important about chis case.

This -- the evidence is going to show you that thisg
ie not a murder case. This is not any kind of killing by my
elient, Brian O'Keefe. The only way you can get to murder in
Ehis case is by exaggerating, exaggerating what the bruises on
Victoria's body mean. By that mean, I mean she had advanced
cirrhogis. She had Hepatitis C. £he was drinking that night.

She -- from Hepatitis ¢ and cirrhogie, you bruise on

slighter than normal contact, Some of those bruises on her
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the jury can consider alcohol intoxication or not.

THE COURT: Okay. &ll right, let's deal with the
voluntary instruction.

MR. LALLI: The voluntariness?

THE COURT: Inwveoluntary.

MR. LALLT: Ok, and just -- just for the court's
edification, the modifications that we had discussed at the
last break on the voluntariness, I've made thoss and T e-mailed
the version to the court.

THE COURT: Yes, I cdo have thoss.

MS. PALM: And your Honmor, my inveoluntary instruction
13 at Page 13 of my instruction packet.

THE COURT: All right. Do you have that cne, Mr.
Lalli®

MR. LALLI: I do.

THE COURT: All right. Do you have any objection to
the giving of the instruction?

ME. LALLI: Yeq.

THE COURT: Okay,

MR. LALLI: A number of cbhjections. MNumber one, it'a
not their theory of the case. And I think throughout thesa
proceedings and pleadings, while settling instructions, it is
abundantly clear it is not their theory of the case. Their
theory is that this was an accident and/or it was some form of

or some llk of self-defense. That's their defense, not

»
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involuntary mapslaughter.
The problem with the inveluntary manslaughtsr is what
the defense is attempting to do in chis ipnstruction, and part

of it is taking -- taken from NRS 200.070, they're only citing

a portion of the ingtruction. They're -- they're not citing
the complete statute en -- on inveluntary manalaughter.
They've -- they've removed a section., Wwhen this cage

was reversed by the Supreme Court, they locked at this izsue of
involuntary manslaughter and how it operated with second degree
murder. OCbviously, the court well knows those twe things ara
related. Has to do with when does an involuntary manzlaughter
become a second degreas murder,

I'm entitled to the entire instruction if it's given.
The problem is that is precisely the reason it got reversed.
And our Supreme Court said there is no evidence to support
this. Not only is the instruction improper, but there's no
avidence to support it. They said that in their opinlon

reversing the case,

S0 it's not their cheory, there's no evidence ro
support it, and -- and just ag & matter of the record ag -- as
we've geen it thus far, there is no evidence to supporc it.

And finally, it creates this issue, this legal issue that ths
-~ the -- the Supreme Court has already Baid is a problem. So
yYou can't just give part of the statute. You've gotta give all

of it. And that is going to create a prohlem.
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THE COURT: All right, thank you. Ms. Balm.

MS. PALM: Well, your Honor, when the reversal came
back it was because the instruction had gone to the jury, which
we cbjected to, and the court had determined not to giwve, but
ended up in the packet anyway addressing a second degree murder
based on a felony murder theory unlawful act.

And the court g2id there's no notice of such a theory
and there was no evidence of such an unlawful act. S¢ that's
the problem when -- why it got reverged. As far as the
involuntary goes, the stature has two alternative ways you can
have an involuntary. You can hawve the lawful act involuntary
or the unlawful act involuntary.

What I did with this instructicn is I took out the
lanquage from the staturte for the unlawful act because that'a
what would be a problem in this case. There's been no notice
that he did an unlawful act. But you still have the reqular
involuntary that's based on recklessness doing a lawful act.
And I think that we do have evidence in this case from which
the jury could find that.

There's evidence that she was coming at him with a
knife. And there wag evidence that he was sxtremely
intoxicated. The jury could determine that -- that if there
wae a killing, it happened as a result of his recklessness. So
that is our theory that there is not a murder in this cape. |

However, if there's anything at all, it would be an
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involuntary. That's hour theory.

£ we are entitled to instructions on our theory of
the case. I'm just defining inveluntary manslaughter based on
the lawful act mapslaughter that's set forth in the statute.
And instructioms are supposed to be tailored, specifically to
the facts of the case.

Mr. Lalli is not entitled to instruction basged on
theories that are not related to the facts cf the case and
thecriss upon which we haven't had any notice for an unlawful
act involuntary. So we are entitled to those tailored
ingtructions. The State has a burden of -- of proving malice
keyond a reascnable doubt. And if they don't prove malice,
that they prove something less than malice, there's two types
of recklegsness. You have sither the extreme malignant
reckleasnesa, which is malice for murder. Or you have just
regular recklepgnessz, which is encugh for imveluntary.

Bo it's a subset of that type of murdar., It's a
legser inciuded under thege cilrcumatances. It's My, O'Kaefe's
theory of the cagse. We're entitled to tailor instructicns and
that's dll thig is -- this is setting forth. This is the

inatruction we'rs requesting,

ME. TALLI: In not cone document that ghe's filed with

the court has she ever said it's her thecry of the case, In .
fact, in pleadings she sgaid just the opposite. Yasterday it's

my recollection she -- I mean, she was incapable of coming up
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M5. FALM:
THE CLERK
M5, PALM:

And Defendant's Propoged Exhibit E.
B's already admitted.

Ch, I'm sorry, I'm looking at the wrong

thing then, I think.

THE CLERK:

M5. PALM:

THE CLERK:

thogse are admitted.

yeah.

ME. LALLI:

THE COURT:

I have ¥ and M.
Oh, I'm sorry, it's filve d's.
Five d4's? The military records, yes,

S¢rry, those are not admitted. Five d's,

Yeah, I have no objection to that.
Ckay, they'll bhe admitred,

{Exhibit DDDDD admicted) .

M5. PAIM: Thank you.

THE COURT: Any other exhibite or --

MS. PALM: No, your Hemor, and the defense rests,
THE COURT: Okay. &ny rebuttal witnesges for State?
MR. LALLI: Ho, your Honor,

THE COURT: Ladies and gentlemen; both asides have

rested in this case.

you on the law that
(Jury in

THE COURT

It is pow my duty as judge to instruct
applies to this case,
structions; not ba trapgeribed),
: State, your closing, please,

ETATE'S CLOSING AREGUMENT

M&. GRAHAM: Thank you, Judge. 5he's polson., I hate

her and T want to k

ill her., sShe tock three years of my lifs.
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She sent me to prison. That's what the defendant said about
Victoria Whitmarsh. He killed her on the night of November
5th, 2008, He ¢id it intentionally and he had a motive.

This is the verdict form that you will have in your
packet and you're going to be asked to deliberate on. And it'g
really simple. If you can see it, there are three boxes, Thas
first box is second degree murder with use of a deadly weapon,
second degree murder without use of a deadly weapon and not
guilty,

I'm going to walk you through the evidence as you've
heard it in this past week, past seven days, and -- and I'm
going to apply that evidence to the law that the just -- judge
just instructed to you on this cage. I'm going to show you how
{indiscernible) this case. Firast of all, let's get one thing
right out of the way from the get go. There's been all kinds
of talk about Brian being intoxicated.

There's no doubt, Detective Wildemann said he smelled
of alcohol, that he appeared to be intoxicated. There's been
testimony from neighbors that were on the scene on the night of
November 5th, 2008, that he appeared to be intoxicated. There
were statements by officers that he smelled of alechol. 1In
fact, I think it was Qfficer Ballejos who testified thai he
appeared tO be extremely intoxicated. Cuess what? That
doeen't matter,

MS. PALM: Objecticn, your Honor., May we approach?
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{Off-record bench conference)

THE COURT: Yeu're objection's sustained,

ME. PALM: Thank you.

MS. GRAHAM: Voluntary intexication is not a defense
to second degree murder. Wo actr committed by a person while in
the state of voluntary intoxication shall be deemed less
criminal by reason of [indiscerniblel . Voluntary intoxication
does not negate the element of malice inherir in the crime of
murder as we'wve charged it, second degree murder. And I‘l1l
explain second degree murder just a little bic later.

Ma. Palm has made a point of -- of showing a
photograph of the defendant after the -- bhe interview that he
had with Detective Wildemann, and the fact that he was 50
intoxicated that the phote -- in the photo it depicted another
officer having to held him up. That was in the interview room
geveral hours after he murdered Victoria. Thia was at the
crime Scens,

He stood on his own with his handa behind hisg back.
Dida't have any trouble standing up by himself. He was oot s0
intoxicated that he did not understand what was going on in
that interview zroom.

Deadly weapon. You're going to be asked to determine
whether a deadly weapon was used in this case. And the law
defines a deadly weapon as in thie case any weapon, device,

ingtrument, under the circumstances in which it wag used ia
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readily capable of causing substantial bodily harm or death.
The weapon in this case, a knife,

I think that we can all agree that that knife that
was usead to stab Victoria whitmareh is a deadly weapon that is
capable of causing substantial bodily harm or death. Resull,
knock that cut right away. What we have left is not guilty and
quilty of murder of a gecond degree with use of a deadly
Weapor.

Eo let's talk about how we get there. First of all,
there's been some claims that perhaps defendant acted in
gelf-defense. I think you've heard statements andg SCte
evidence throughout these past few days that perhaps Victaria
attacked him, that Victoria cut him. This is not -- this ig
not a case of self-defensze,

We're going to go through the instructions of
self-defense, but first of all, Victoria was described by many
witnesses as petite, small, lictle girl. The medigal examiner
testified that she was five foot, four and weighed 1082 pounds.
Ehe's slicht.

EelfFGefenae, the killing of ancther in Emlf-defange
iz justified and not unlewful when the pergon who doeg the
killing actually and reasonably believes that there was eminent
danger, that he -- that Victoria, in this case, would hawve
killed him or caused him great bodily injury, and that it is

absolutely necessary -- that it was absoilutely necegsary for:
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the defendant under the circumstances for him to use in
self-defense force or means that might cause the death of
Victoria for the purpose -- for the purpose of avoiding death
or great bedily injury to himself.

A bear Tear of death alcne or great bodily injury is
not sufficient to justify that killing. fTo justify taking the
life of another in self-defense, the circumstances must be
sufficient to excite the fears of a reasonable person placed in
& similar situation. The perscn killing must not act under the
influence of those fears alone -- must act under those fears
alene and not in revengs.

An honest but unreascnable belief and the necea&ity
for eelf-defense does not negate malice. Wag defendant's
belief, if that's his theory, was it reascnable under the
circumstances? There's absolutely no evidence to corroborate
defendant's claim that he murdered victoria in szlf-defensa,
There isn't, except for his statemwents.

M3. PFALM: Your Honor, I'm going to object to burden
ghifting at this time.

THE COURT: I'm going to overruls the objection.

MS. GRRMAM: Thank you, your Honor.

THE COURY: It's closing argument.

M5. GRAHAM: You -- we've admitted inte evidence the
statement that defendant made to Detective Wildemann, It was

audiv recorded, video recorded. You're going to be able to
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have that back into deliberations with you te view again. But
there's some intereeting things that defendant, you'll nota,
yYou know, states in there. Detective Wildemann asked him
repeatedly how did you cut your hand?

I challenge you to go back there and count how many
times defendant said I don't know, I don't know, T don't know.
Later, later he says he grabbed the knife ocut of V's hand,
Victoria's hand, and said what the fuck are you doing, don't be
stupid. Prior to that, throughout the whole interview when
Detective Wildemann is questioning him on how he got the cut on
his happened, I don't know, I don't krow, I don't know. But hHe
does know all kinds of other detalls. That audicg/video speaks
for itself, folks. It does. It speaks for jitself.

Credibility. The judge has given you instruction on
tredibility. So that's really important here because not Just
defendant, but all of the witnesses that have tescified, you
have to judge their credibility., 2and credibllity can be judged
based on somebody's fears, motives, interests or feelings.

What were Brian's motives when he made startemsnts to Datective
Wildemann? What was his motive?

Buk, you say, okay, defendsnt has injuries, what azre
-- what about defendant’s injuries? We've got poasesibly a rug
burn on his face because he was taken inte custody, he had to
be tazed and forced down and taken into custody at the mcene.

He's got a cut on his finger. That cut, State submits to you
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that cut happened when he stabbed Victoria because he lost his
grip when the blood got on his hands. And that's consistent
with others that have committed atabbings.

Ha'g got, I don't ¥now, some -- gome bruising on his
aym there. Well, Detective Tayler testifisd that when he took
him inte custody, ke had one arm behind his back and defendant
wasn't budging even after he had to be -- after he was tazed
once. It took a secend cycle. The officers had to take him
into custedy. And then the scratches on the back. I don't
know. Defendant's acticns are not legally justified by a claim
of self-defense in this case,

fle murdered Victoria. Now we're going to talk about
what second degree murder is. Murder in the second degrea is
the unlawful killing of a human being with malice aforethoughc.
And that's a really strange word, malice aforethought. And
it's -- it's -- it'e a concept that I'm heping that I can
explain to you becauss it can be confusing if you're hearing it
for the firet time.

And malice aforethought can be sithar expressed
malice or implied malice. The unlawful killing may be
effective by any of the various needs by which {indisrernible)
in this case a stabbing. Malice aferethought means the
intentional deing of a wronaful act without legal cause or
excuse or what the law considers adegquate provocation. For

ingtance, Belf-defense. We'va already ruled that out.
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1 The condition of the mind described as malice

2 | aforethought may arise -- ckay, &c the condition of mind of

3 | malice aforethought may arise from anger, hatred, revenge or
4 ( from a particular ill wili, Epite or grudge toward the parscn
51killed. It may also arise from any unjustifiable or unlawful
& | motive or purpose to inture another person receiving from a

7 | heart, excuse me, fatally bent on mischief or with recklera

8 | disregard of the conssguences of the act.

2] Malice aforethought doesn't apply any deliberation,
14 | the judge haz told you that, or any lacks of time. It denotes
11 | an unlawful purpose and a design as oppoged to aceident or
12 | mipchance. Victoria's murder was not an accident. She didn't
13 | stab herself. Although, that may be another theory that it was
14 | an acgident. I think that with regard to the accident we have
15 | some testimony from Mr. Schire, I think it was thar tesctified
16 | to the State -- or I mean for the -- for the defenge accidental
17 | scabbing. It waen't an aceident and it wasn'b -- and she
18 | didn't atabk herself.

19 We can uge common sanse, guys, but not imagination.
20 | And that's exactly what Mr. Schiro did. He used his

21 | awagination when he talked about this being an accidental

22 | stabbing. 1In addition to hisg Ieport being a supplemental

23 | report after he had read gsome transcriptas from a pricr

24 | proceeding of the defendant's testimony, he expanded -- he’

25 | expanded his report to include an accidental gtabbing. And . you
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i | talked to you about how he came to the conclusion Ehat it could
2 | have been an accident, and I think he testified he used his
3| imagination.
4 Well, he didn't use scientific means like a dummy or
5 | any kind of taping or any kind of trajectory rods or amything
6 | like that. But no, just his imagination. And let me tell you
7 | something about that imagination. That imagination assumes
8 | that Victoria was standing up when she was ctabbed. Now, I

8 | think the picturez kind of speak for themselves. You can look
12 | &t these, But it's highly doubtful based on the phetos at the
11 | crime peene that Victoria was standing when the defendant
12 | stabbed her to death.

13 This is important, too, to understand, common sense,
14 | not imagination. There's a jury instzuction on COTMGI Sense.
15 | And the law allows you to uge YouUr Common gense, and it allows
16 | you to use the sxperiences and background that you bring to the
17 | cable. You're not supposed to leave that outside the door.

18 | You can use your common Sense and make reascnable infarencesg
12 | based on your common ssnse from the evidence that's pregented
20 | to you from these last few days. And that's what that
21 | instruction says, and you have that in your packet when you go
22 | back.
23 Before we go ko malice, I just want to make a couple
24 | of points on -- on why this is not a suicide either. You know,

25 | that -- that was another possible theory that the defendant has
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thrown out there for you. &And -- and T think, you know, based
on the fact that there was & stipulated portion of some medical
records that Vicrtoria muffered from depressicn. $he attempted
Lo gommit sulvide a few times.

And ves, sometimes she ugsed a knife in that attempt
to commit suicide, sometimes scissors. But she always slit her
wrista. She didn't try to stab herself in an awkward position,
which both medical examinera, both Dr. Benjamin who performed
the autopsy and their expert medical examiner indicated to you
that it was not likely that that stab wound wag aelf-inflicted,
It's very awkward, based on the trajectory and the entrancs and
-- and the peositioning, you know, on her right egide for her to
92t up Cthere. It just deoesan't even make any gense. Common
Zense. It doesn't make senge that that was self-inflicted,

The fact that she was depressed and had anger
outbursta and that she committed suicide and oh, oh, of course,
of course, she was on medication, too. She was on wedication
and darn it, ghe was on medication for depression 2o somehow
that makes her an aggressor in the situation. Eut never in any
of those medical records that are etipulated in evidence does

it ‘ever state that she ever turned her aggression outwards and

went --
MS. PALM: Your Hongr --
ME. GRAMAM: -- and tried to harm somzbody else.
MS, PAIM: -- may we approach?
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THE COURT: All right.
(Qff-record bench conference) .

ME. GRAHAM: Again, folks, there's no evidance
{indiscernible} evidence in the record that you've heard chat
Victoria ever turned a knife on anybody else, scissors an
anybody else but herself. Yes, she had episcdes of depressicn,
she was on Bffexor. Does that give somebody the right to 'can
kill her? To murder her? I don't think so. I don't think go.

All right, so let's get back to malice because as
I've explained, second degree murder requires State Lo prove
that the defendant had malice aforethought. So what is malice?
Well, we've got expressed malice and implied malice, All
right. Expressed malice iz daliberate intention unlawfully to
Lake away the life of a human beiny, which is manifested by
external circumstances capable of proof.

Okay, expreesed malice requires the intenticnal ace,
intentional unlawful act (indiscernible] of an intentional
unlawful act, the stabbing. Malice may also be implied when no
considerable provecation appears or when all the clrcumstances
of the killing show an abandoned and malignant heart, 2nd I
think all the cirvcumstances tocgether definitely show that
there's at a minimum implied malice.

Motive vergus intent. Okay, that's important hers,
ckay. The State's not required to prove motive. And we'll get

b5 that. To constitute the crime charged ipn this case it's
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second degree murder, there must exist a joint -- a unicn or
joint operation of an act that's forbldden by law and intent ro
do that act. In summary that means forbidden by law, a murder,
a stabkbing, and the intent to do the act, The intentional
stabbing inte Victoria's body.

The intent with which an act is done is shown by the
facts and circumstances surrounding the cagse. Do not confuse
intent with meotive. Motive is what prompte a person to ack.
Intent refers only to the state of mind. The state of mind
with which the act was done, Motive is not an element of the
crime charged, in thie case second degree murder. We don't
have to prove a motive,

However, you may consider evidence of motive or lack
of motive when you come to your decision. The prosecution, we
are not reguired to present direct evidence of the defendant's
state of mind. You may infer it from thes facts of the cass.
That means the demeancr, the credibility, all the ewid?nce
(indiscernible) . We don't have to prove -- it would be kind of
hard, actually, to get in somebody's mind and know what they
were thinking at that moment. You kind of have to infer rthat
from all of the evidence. And that's going to be your jnh-hack
in the deliberation room once you have the svidence ro use your
common sense and infer all of those things.

When defendant murdered Victoriz acted with malice

aforethought, and although we are not required to prove motive,
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he certainly had a motive to kill Victoria. How do we know
that? Okay, well (indiscernible). We're going o loock at hisg
actions before he murdered Victoria, guring the time frame in
which he murdered Victoria, which is the epecifically the night
of September S5th, 2008, and then we're going to lock at hig
actions afterwards, okay.

So how do we know he acted with malice aforethought
and had a motive? Before -- hefore he murdered Victoria he had
& motive. He had a motive, He told Chezryl Morris, I want to
kill the bitch. Cheryl Morriz and him were in a relationship.
He talked to Vieteria -- about Victoria all the time fo Cheryl.
Ehe's poison, I hate her, she took thres yYears of my life. and
guess what, folka, you know -- you know thak she did take three
years of his life because you know that defendant was
previously tried, convicted and sent to prison after Victoria
testified against him for battering her previcusly.

However, for purposes of that information, that
felony conviction that's been admitted into evidence of the
pPrevicus battery against Victoria, the judge bas instructed you
that that evidence -- ang You're golng to have this entirs
instruction back there -- evidence that defendant committed the
felony offense of battery and the statements made by Cheryl
Whitmarsh {sic}, and the evidence that he's alleged to have
indicated his ability to kill with a knife by cutting & persen

was oot received and may not be considerad by you to prove that
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he is & person -- okay, this is important .

You cannot congider it to prove that he with as a bad
perscn, okay, or to prove that he had the propensity to commic
the crime. In other words that he could do it again. You
can’t consider ir for that.

MS. PALM: Your Honor, may we Approach?

THE COURT: All right,

(Dff-record bench conference) .

THE COQURT: Go ahead, Ms. Graham.

MS. GRAHAM: Judge, can we approach?

(Off-record bench conference) .

ME. GRAHAM: But what you can consider that evidence
for is motive and intent in this case. You understand cthe
difference? You can't consider it, that he was a bad person or
that he had a propensity so act in the game manner. But you
¢an consider it as motive, that includes the Btatements that
Cheryl made and that inciudes the fact that he was previously
convicted of battering Victoria. Metive and intent, you. ean
consider it for that. That's an instruction Ehe judge gave
yau,

Okay. Now let's talk about that night,
(Indigcernible) November 5th, 2008. Folks you're going to have
a lot of (indiecernible) back there bacause both the Ztate ang
the defense have submitted iots of photoe into evidence.

You're going to have it all back thare. a lot of them are
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duplicates. The defendant -- defendant and -- and the Stare
have gubmitted sgme of the same cmes. Not that they mean
anything more. It's just that they're -- they've been
Eubmitted,

This is partiecularly telling. I think that you'll
remember in the statement that defendant made to Detective
Wildemann, Datective Wildemann kind of pointed the fact that
the bed was made uwp in the living room. And I think it's
interesting that it's neatly made up. Somebody was sleeping oo
the couch that night. Somebody was sleeping on the couch that
night. That i3 neatly made up. It has not been disheveled
whateoever,

R struggle took plaze in that room, in the bedroom.
CSA Maldonado, and you can see in that phote how tha mattrass
is kind of off the -- the top matfress is off the box screen.
The -- the blinds where the balcony is, by the way, those are
on the floor, bloed. And you'll notice in the photo only one
side of the bed is unmade. Closet doors are off the track.
There's a shoe, there'sm a coar from cver the blinde that had
already been fallen. There was a struggle geing on up ﬁhere in
that master bedroom. and we know that not just because of the
photos that we received, but because of the witnesges that have
come in here and they've testified this week and last week.

You remember Joyce Toliver? It seems like forever

ago, okay. The neighbor downgtaira, the Tolivers. Mra.
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Toliver was in bed ready to watch her soap operaa. Yeah, she's
not gure exact time frame, but she knows she was in bed ready
to watch her soap operas that come on at Soap Net betwaen 9:00
and 11:00 that evening. She's in bed, she starts hearing
thumping and bumping going en upstairs. It gete loud. So what
does. she do? She turns the remote up. It goee on and it goss
on and it gets louder, and ghe bhears orying, and then she hears
louder thumping and she -- she testifisd thar she took a braom
and she hit the ceiling to try to get Chem to stop 8o she could
watch her soap operas.

Well, chat didn't stop the ncise. The noise
continued and it got louder and it woke Chaxrles up, Cooky.
Eemember, he was sleeping next to her? Tt woke him up, I
think he testified what the fuck. And Mrs. Toliver Bays iL'sg
been going on for a minute. 5o he testified he took the broom
to the ceiling and it didn't astop.

80 Cooky decides he's going to go up and eonfront the
defendant to try to kKeep it down. And he's in such a hurry he
puts on his wife's house elippera. In the meantime, while
Cocky'e leaving to go upstaira, Joyce is still downstairs, And
if you recall, she demonstrated to you how loud that thumping
and bumping wasz. And ther she heard moaning, crying and eoft
moaning, and the moaning got louder and it just fell smilent,
gilent.

By the time Coocky got up theze, he was angry. He was
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in a hurry because he was woken up in hia wife's house shoes.

He reached the door. The door was dpen. He's yelling in.

there, if you reeall, hey, man, hey, man, Reep it down. You
heard him tesctify that the dafandant camg out and said,lcnme
get her, come get her. Cooky's lock, come get whe, man? sShe's
in there, she's in thers. So what does Cooky do? He followe
him into the living room. The door's already open, right?
Boor's already open.

Boor's already open. He sees Victoria's legs on the
floor and blocd every where. What's his r=action? What have
you done, man? And Cooky aays that defendant gives him a CTazy
look, a crazy look. Did he ever ask Cooky for help? Ns. Did
he say call 911, ghe stabbed her? T accidentally stabbed her?
No. He just loocked at him with a crazy lock that scared Cooky,
scared Cooky. That he ran so fast down the etaira that he left
Joyce's house elippers up there.

S0 what's he do? He's yelling, you knaw;.yelling for
neighbors, somebody halp, somebody call 91i. He goes to Todd's
apartment. He gets Todd, and said -- apd explains to Todd what
he juet saw. And so Todd goes up there with him. The door's
8till open, and Todd -- Todd goes in and Cooky bebind him. and
defendant's in the bedroom, and Todd's like defendant locked --
Todd testified that defendant looked at him and gaid get the
hell cut of here, man, and trims to take a swing at him. @gat

the hell out of here after Todd geea Victoria's fest on the

ROUGH DRAFT TRANSCRIPT

303297




10

1%

12

13

14

15

1ls

17

18

13

20

21

22

23

24

25

;i. n-

ground, his -- her legs, the bloody bed. Gat the hell out of
here, and tries te take m swing.

He never asked for help. WNever savs call 511. WNever
Bays ohe stabbed herself, man, help. Ob, and -- and thesn, of
course, Jimmy Hactchcox, the nmext door neighbor, remember he
came in here briefly testified, He had testified that him and
defendant had hung out occaglonally, 2And he sald he was in his
apartment, which by the way, you know, his living room faces --
or is -- is directly next to their living room, not rtheir
master pedroom. Unlike the Teliver's, which is right upstairs,

And Jimmy says, I think after Mr. Lalli asks him, you
know, what did he think was going on? Well, he thought he was
beaten the shit cut of her, Jimmy thought that he might be
heating tha shit out of her. Well, definitely a struggle went
on. And this ls the result, bruising. o©h, and of course,
blunt force trauma, the medical examinsr teatified. Vicroria's
body, blunt force trauma, bruisiag all over her body.

¥You don't epontanecusly bruise. Isn't that what Dx,
Benjamin said? EBven though Victoria has Hepatitis © or had
Hepatikis C, you don't spontanecusly brulse. Somebody put
those bruises on her. And you krow whe did that? Defendant
did that that night, and the neighbors heard it.

Ckay, now let's get to after the murder because all
of this, folk, all of this has to do with his intent that night

2nd how he acted with malice aforethought. Dkay, so after che
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murder when -- okay, this is the view that Cooky and Todd had
when they walked in the room shocked. Victoria lying on the
ground. And you know what, there's -- there's other rhetos,
and you're going to have them back thers, and they're not
Pleamant to lock at,

The mosr important thing, T think, ig that, you know
== or cne of the most telling things is that he never asked
anybedy to call for help. He never did rhat. And he pever
called himself. He never called 911 himaelf. If you have a
loved one laying there bleeding, you don't call 2117 That
doesn't make any sense. What's the mobive for not calling 9117
What's your gtate of mind angd your intent when you see the
person you supposedly love lying on there in a pool of blood
bleeding out?

Oh, and -- and why didn't he call 9117 Ckay,
Detective Wildemann, you'll -- the Etatements, you know. He
tells Detective Wildemann s=veral times that he did cali 811,
okay. And when Detective Wildemann and Detective Kieger
{phonetic}) confront him regarding that, what's his response? I
dida't want to leave the body, right? Ckay, well that might
fly, but he did leave the body. He did leave Victoria's body
after he killed her. How do we know that? Well, the zhoes
that had blood cn them., After he stabbed her, he walked into
the bathroom, dropped her stretch pants on the floor. All the

while two cell phones laying side by zide on the kitchen
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Appendix of Exhibits for: Motion to Dismiss based Upon Violation(s) of

the Fifth Amendment Component of the Double Jeopardy Clause,

Constitutional Collateral Estoppel and, Alternatively, Claiming Res

Judicata, Enforceable by the Fourteenth Amendment Upon the States

Prechuding State’s Theory of Prosecution by Unlawful Intentional

Stabbing with Knife, the Alleged Battery Act Described in the Amended

Information filed on (3/16/12 3225-3406
Case Appeal Statement filed on 03/14/14 4850-4851
Case Appeal Statemnent filed on G4/11/14 4862-4863
Case Appeal Statement filed on 05/21/09 (3334-0336
Case Appeal Statement filed on 08/04/15 5476-5477
Case Appeal Statement filed on 08/12/15 5484-5485
Case Appeal Statement filed on 09/02/14 4925-4926
Case Appeal Statement filed on 09/04/]12 3536-3537
Case Appeal Statement filed on (9/24/12 4625-4628
Case Appeal Statement filed on 1/20/15 5547-5548
Case Appeal Statement filed on 10/21/15 5554-5556
Case Appeal Statement filed on | 1/04/15 5572-3573
Case Appeal Statement filed on 11/24/14 3070-5071

Certificate of Mailing filed on (5/03/1 )
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Certificate of Service filed on 06/29/15 5454
Clerks Certificate Judgment Reversed and Remanded filed on 05/06/10 1023-1027
Criminai Bindover filed on 12/26/08 Q00G4-0020
Criminal Order to Statistically Close Case filed on 07/31/13 4662
Defendant O’Keefe's Opposition to Mation in Limine to Admit Evidence

of Other Bad Acts Pursuant to NRS 48.045 and Evidence of Domestic

Violence Pursuant to 48.06] filed on 01/18/11 2877-2907
Defendant’s Brief on Admissibility of Evidence of Alleged Vietim’s

History of Suicide Atternpts, Anger Outbursts, Anger Management

Therapy, Self-Mutilation (With Knives andn Scissors), and Erratic

Behavior filed on 03/20/09 {293-0301
Defendant’s Motion to Require Court to Advise the Prosepective Jurors as

to the Mandatory Sentences Reguired if the Defendant is Convicted of

Second Degree Murder filed on 03/04/00 0196-0218
Defendant’s Motion to Settle Record filed on 03/24/09 0317-0322
Defendant’s Proposed Jury Instructions filed on 03/20/09 0302-0316
Lrefendant’s Proposed Jury Instructions filed on 08/23/10 1335-1393
Defendant’s Submission to Clark County District Attormey’s Death

Review Committeg filed on 12/31/08 0021-0027
Defendant’s Supplemental Proposed Jury Instructions filed on 03/20/08 | 0290-0292
Defendant’s Supplemental Notice of Witnesses filed on 08/16/10 [294-1296
District Court Amended Jury List filed on 03/19/09 0245
District Court Jury List filed on 03/16/09 0239

Ex Parte and/or Notice of Motion and Motion to Chief Judge to Reassign

Case to Jurist of Reason Based on Pending Suit 3:14-CV-00385-RCJ-

WGC Against Judge Michael Villani for proceeding in Clear *Want of

Jurisdiction” Thereby Losing Immunity, Absolutely filed on 08/28/14 4903-4912
Ex Parte and/or Notice of Motion filed on 08/28/14 4913

Ex Parte Application for Order Requiring Material Witness to Post Bail

filed on 03/10/09 (232-0236
Ex Parte Motion for an Order Shortening Time filed on 08/16/10 1292-1293
Ex Parte Motion for Appointment of Counsel Pursuant to NRS 34.750

filed on 09/15/14 4950-4952
Ex Parte Motion for Defense Costs filed on 06/30/10 1037-1043
Ex Parte Motion for Production of Documents (Specific) Papers,

Pleadings and Tangible Property of Defendant filed on 01/13/14 4714-4720
Ex Parte Motion for Reimbursement of Legal Cost of Faretta Canvassea

Defendant to Above Instant Case filed on 12/13/13 4701-4707
Ex Parte Motion for Release of Medical Records filed on 04/08/1 1 3041-3042
Ex Parte Motion to Extend Prison Copywork Limit filed on 06/24/15 5438-544]
Exhibits to Petition for Writ of Habeas Corpus by a True Pretrial Detainee

filed on 09/15/14 4954-4980
Ex-Parte Motion for Reimbursement of Incidental Costs Subsequent the

Court Declaring Defendant Indigent and Granting Forma Pauperis filed

cn 01/21/14 4722-4747
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Ex-Parte Motion to Extend Prison Copywork Limit filed on 01/28/14 4764-4767
Filing in Support of Motion to Seal Records as Ordered by Judge filed on

04419712 3438-3441
Findings of Fact, Conclusion of Law and Order filed on 10/02/15 5528-5536
Information filed on 12/19/08 0001-0003
Instructions (o the Jury (Instruction No. 1} filed on 09/02/10 1399-1426
Instructions to the Jury filed on 03/20/09 (2460288
Judgment of Conviction (Jury Trial) filed on 09/05/12 462314624
Judgment of Conviction filed on 05/08/09 0327-0328
Judicial Notice Pursuant NRS 47,140(1)-NRS 47.150(2) Supporting Pro-

Se Petition Pursuant NRS 34.360 filed on 03/12/15 5082-5088
dury List filed on 06/12/12 3456

Jury List filed on 08/25/10 1396
Letters in Aid of Sentencing filed on 03/04/09 0324-0326
Motion by Defendant O'Keefe fiied on 08719/10 1329-1334
Motion for Complete Rough Draft Transcript filed on 04/03/12 3430
Motion for Judicial Notice the State’s Failure to File and Serve Response

in Opposition filed on 02/24/14 4500-4809
Motion for Judicial Ruling filed on 05/24/10 1028-1030
Motion for Leave to File Supplemental Petition Addressing All Claims in

the First Instance Required by Statute for Judicial Economy with

Affidavit filed on 06/15/15 542(}-5422
Motion for Relief from Judgment Based on Lack of Jurisdiction for U.S.

Coun of Appeals has not Issued any Remand, Mandate, or Remittitur

filed on 07/23/14 4871-4889
Motien to Continue Trial filed on 06/01/12 3450-3455
Motion to Dismiss Counse] filed on 10/03/1] 3164-3168
Motion to Medify and/or Correct lllegal Sentence filed on 01/27/14 4749-4759
Mation 1o Place on Calendar filed on 19/26/11 3169-3182
Motion to Place on Calendar filed on 11/28/11 3184-3192
Motion to Withdraw as Counsel fited on 04/29/11 3044-3047
Motion tc Withdraw Counsel filed on 11/28/11 3193-3]108
Motion to Withdraw Counsel for Conflict and Failure to Present Claims

when LA.C. Claims Must be Raised Per Statute in the First Petition

Pursuant Chapter 34 filed on 06/08/15 5148-5153
Motion to Withdraw filed on 09/14/10 1434-1437
Notice of Appeal filed on 03/13/14 4843-4849
Notice of Appeal filed on 04/11/14 4358-4851
Notice of Appeal filed on 05/21/09 (332-0333
Notice of Appeal filed on 07/31/15 5467-3472
WNatice of Appeal filed on 08/11/15 5478-5483
Notice of Appeal filed on 08/29/14 4923-4924
Notice of Appeal filed on 10/21/15 5552-5553
Notice of Appeal filed on 11/03/15 3569-5571
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Notice of Appeal filed om 11/21/14

5067-5069

Notice of Change of Address filed on 06/06/14

4864-4865

Notice of Defendant’s Expert Witness filed on (2/20/09

0180-0193

Notice of Defendant’s Witnesses filed on 03/06/09

03224-0227

Notice of Entry of Findings of Fact, Conclusion of Law and Order filed
on 10/06/1%

5537-5546

Notice of Expert Witnesses filed on 03/05/09

(0222-0223

Notice of Meotion and Motion by Defendant O'Keefe for a Reasonable
Bail filed on 09/24/10

1441-1451

Notice of Motion and Motion by Defendant O'Keefe for Discovery filed
on 08/D2/10

1211-1219

Notice of Motion and Motion by Defendant O'Keefe for Evidentiary
Hearing on Whether the State and CCDC have Complied with Their
Obligations with Respect to the Recording of a Jail Visit Between
O'Keefe and State Witness Cheryl Morris filed on 08/02/10

1220-1239

Notice of Motion and Motion by Defendant O'Keefe to Admit Evidence
Pertaining to the Alleged Victim's Mental Health Condition and History,
Including Prior Suicide Atternpts, Anger Qutbursts, Anger Management

Therapy, Self-Mutilation and Errratic Behavior filed on 07/21/10

1G64-1081

Notice of Motion and Motion by Defendant 0'Keefe to Admit Evidence

Pertaining to the Alleged Victim's Mental Health Condition and History,
Including Prior Suicide Attempts. Anger Outbursts, Anger Management

Therapy, Self-Mutilation and Erratic Behavior filed on 07/21/10

1099-1116

Notice of Motion and Motion by Defendant O’ Keefe 1o Admit Evidence
Showing LVMPD Homigcide Detectives Have Preserved Blood/Breath
Alcohol Evidence in Another Recent Case filed on 08/02/10

1199-1210

Notige of Motion and Motion by Defendant O Kesfe to Dismiss on
Grounds of Double Jeopardy Bar and Speedy Trial Violation and,
Altematively, to Preclude State’s New Expert Witness. Evidence and
Argument Relating to the Dynamics or Effeets of Domestic Viclence and
Abuse filed on 01/07/11

2785-2811

Notice of Motion and Motion by Defendant ("Keefe to Preclude Expert
Testimony filed on 08/16/10

1284-1291

Notice of Motion and Metion by Defendant O'Keefe 1o Preclude the State
from introducing at Trial Other Act or Character Evidence and Other
Evidence Which is Unfairly Prejudicial or Would Violate his
Constitutional Rights filed on 07/21/10

1047-10663

Notice of Motion and Motion by Defendant O'Keef= to Preclude the State
from Introducing at Trial Other Act or Charactet Evidence and Other
Evidence Which is Unfairly Prejudicial or Would Vialate his
Constitutional Rights filed on 07/21/10

1082-1098

Notice of Motion and Motion by defendant O'Keefe 1o Preclude the State

from Introducing at Trial improper Evidence and Argument filed on
01403711

1682-2755

Notice of Motion and motion by Defendant O’Keefe to Suppress his
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Statements to Police, or, Alternatively, to Preclude the State from

Introducing Portions of his Interrogation filed on 08/02/10 1152-1198
Notice of Motion and Maotion for Leave of Court to File Motion for

Rehearing — Pursuant to EDCR. Rule 2.24 filed on 08/29/14 4914492 |
Notice of Motion and Motion in Limine to Admit Evidence of Other Bad

Acts Pursuant to NRS 48,045 and Evidence of Domestic Violence

Pursuant to 48.061 filed on 01/06/11 2762-2784
Notice of Motion and Motion to Admit Evidence of Other Crimes filed on

02/02/09 (156-0165
Notice of Motion and Motion to Admit Evidence of Polygraph

Examination Results filed on 03/29/12 3412-3415
Notice of Motion and Motion to Dismiss based Upon Yiolation{s) of the

Fifth Amendment Component of the Double Jeopardy Clause,

Constitutional Collateral Estoppel and, Alternatively, Claiming Res

ludicata, Enforceable by the Fourteenth Amendment Upon the States

Precluding State’s Theory of Prosecution by Unlawful Intentional

Stabbing with Knife, the Alleged Battery Act Described in the Amended

Information filed on 03/16/12 3201-3224
Notice of Motion and Motion 1o Seal Records filed on 03/22/12 3416-3429
Notice of Motion and Motion to Waive Filing Fees for Petition for Writ of

Mandamus filed on 12/06/13 4695-4697
Notice of Motion and Motion to Withdraw as Attorney of Record filed on

09/23/15 55]7-5519
Notice of Motion and Motion to Withdraw as Attomey of Record filed on

(K/29/15 5525-5527
Notice of Motion filed on 01/13/14 4721
Notice of Motion filed on 01/21/14 4748
Notice of Motion filed on 01/27/14 4760
Notice of Motion filed on G2/24/14 4810
Notice of Motion filed on 03/04/14 4833
Notice of Motion filed on 06/08/15 5154-5160
Notice of Motion filed on 07/23/14 4890
Notice of Motion filed on 08/29/14 4922
Notice of Motion filed on 09/15/14 4953
Notice of Witness and/or Expert Witnesses filed on 02/03/09 0166-0167
Notice of Witnesses and/or Expert Witnesses filed on 02/17/09 0178-0179
NV Supreme Court Clerks Centificate/ Judgment Affirmed filed on

(2/06/15 5072-5081
NV Supreme Court Clerks Certificate/Judgment Affirmed filed on

07/26/13 4653-4661
NV Bupreme Court Clerks Certificate/Tudgment Dismissed filed on

(6/18/14 4866-4870
NV Supreme Court Clerks Certificate/Judgment Dismissed filed on

03/12/15 5089-50903

NV Supreme Court Clerks Certificate/Judgment Dismissed filed on

-
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(09/28/15 5520-5524
NV Supreme Court Clerks Cenificate/Judgmem Dismissed filed on

| 10/29/14 5062-5066
’Keefe’s Reply to State's Opposition to Motion to Admit Evidence
Showing LVMPD Homicide Detectives have Preserved Blood/Breath

Aleohol Evidence in Another Recent Case filed on 08/13/10 1256-1265
Opposition to State’s Motion to Admit Evidence of Other Bad Acts filed
on 02/06/09 0169-0172
Order Authorizing Contact Visit filed on 03/04/09 06219-0220
Order Authorizing Contact Visit filed on 08/12/10 1253-1254
Order Denying Defendant’s Ex Parte Motion to Extend Prison Copywork
Limit filed on 08/13/15 5486-5488
Order Denying Defendant’s Ex-Parte Motion for Reimbursement of
Incidental Costs Declaring Defendant Ingigent and Granting Forma
pauperis filed on 03/11/14 48404842
Order Denying Defendant’s Motion for Relief From Judgment Based on
Lack of Jurisdiction for U.5. Court of Appezls had not [ssues any
Remand, Mandare or Remintatture filed on 09/04/14 4927-4929
Order Denying Defendant's Motion to Dismiss filed on 04/11/12 3434-3435
Order Denying Defendant’s Motion to Seal Recoreds and Defendant's
Motion 16 Admit Evidence of Plygraph Examination fited on 45/24/12 3448-3445
Order Denying Defendant’s Petition for Writ of Mandamus or in the
Alternative Writ of Coram Nobis; Crder Denying Defendant’s Motion to
Waive Filing Fees for Petition for Writ of Mandamus; Order Denying
Defendant’s Motion to Appoint Counsel filed on 01/28/14 4761-4763
Order Denying Defendant’s Pro Per Mation for Judifical Notice- The
State’s Failure 1o File and Serve Response in Opposition filed on 04/01/14 4855-4857
Order Denying Defendant’s Pro Per Motion for Lzave to File
Supplemental Petition Addressing all Claims in the First [nstance
Required by Statute for Judicial Economy with Affidavir filed on
07/15/15 5464-5466
Order Denying Defendant’s Pro Per Motion 10 Meodify and/or Correct
Illegal Sentence filed on03/25/14 4852-4854
Order Denying Defendant’s Pro Per Motion to Withdraw Counsel for
Conflict and Failure to Present Claims When LA C. Claims Must be
Raised Per Statute in the First Petition Pursuant to Chapter 34 filed on
Q715415 5461-5463
Order Denying Matthew D. Carling’s Motion 1o Withdraw as Attorney of
Record for Defendant filed on 11/19/15 ! 5574-5575
Order Denying Motion te Disqualify filed on 10/06/14 3037-5040
Order filed on 01/30/09 0149
Order filed on 11/06/10 1462-1463
Order for Petition for Writ of Habeas Corpus filed on 10/15/14 5051
Order for Production of Inmate Brian O’Keefe filed on 05/26/10 1032-1033
Order for Return of Fees filed on 11/10/11 3183
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Order for Transcripts filed on 04/30/12 3442
Crder Granting and Denying in Pait Defendant’s Ex~-Parte Motion for

Production of Decuments (Specific) Papers. Pleadings. and Tangible

Property of Defendant filed on 02/28/14 4818-4820
Order Granting Ex parne Motion for Defense Costs filed on 67/01/10 1044-1045
Order Granting Request for Transcripts filed on 01/20/1] 2966-2967
Order Granting Request for Transcripts filed on 04/27/11 3043
Order Granting Request for Transcripts filed on 09/14/10 1430-1431
Order Granting Request for Transcripts filed on 09/16/10 1438-1439
Order Granting, in Part, and Denying, in Part, Motion by Defendant

O’Keefe for Discovery filed on 08/23/10 1394-1395
Order Granting, in Part, and Denying, in Part, Motion by Defendant

(’Keefe to Preclude the State from Introducing at Trial Other Act or

Character Evidence and Other Evidence Which is Unfaitly Prejudicial or

Would Violate his Constitutional Rights filed on 09/09/10 1427-1429
Order Granting, in Part, the State’s Motion to Admit Evidence of Other 3199-3200
Bad Acts filed on 03/13/12

Order Releasing Medical Records filed on 04/08/11 3039-3040
Order Requiring Material Witness to Post Bail or be Committed to

Custody filed on 03/10/09 0230-0231
Order Shortening Time filed on 08/16/10 1283
Petition for a Writ of Mandamus or in the Alternative Writ of Coram

Nobis filed on 12/06/13 4663-4694
Petition for Writ of Habeas Corpus or in the Alternative Motiorn to

Prechude Prosecution from Seeking First Degree Murder Conviction

Based Upen the Failure to Collect Evidence filed on 01/26/09 0125-0133
Petition for Writ of Habeas Corpus Pursuant to NRS 34.360 Exclusive |

Based On Subject-Matter of Amended Information Vested in Ninth

Circuit by notice of Appeal Then “COA” Granted on a Double Jeopardy

Violation with No Remand Issued Since filed on 09/15/14 4940-4949
Petiticner’s Supplement with Exhibit of Oral Argument Scheduled by the

Ninth Circuit Court of Appesls for November 17, 2014, Courtrocom £1

filed on 10/01/14 4984-4988
Pro Se “Reply to State’s Oppesition to Defendant's Pro Se Motion te

Modify and/or Correct [llegal Sentence filed on 03/04/14 4821-4832
ProSe “Reply” to State's Opposition 10 Defendant’s (Ex-Pante) “Moticn

for Reimbursement of Incidental Costs Subsequent the Courts Declaring

Defendant Indigent and Granting Forma Pauperis™ filed on 02/24/14 4752-4799
Receipt of Copy filed on (11/03/11 2761
Receipt of Copy filed on 01/12/11 2812
Receipt of Copy filed on 01/12/11 2813
Receipt of Copy filed on (1/18/11 2876
Receipt of Copy filed on 01/27/09 (134
Receipt of Copy filed on 01/30/09 0146
Receipt of Copy filed on 02/06/09 0168




L. T = SR % S 0

b= R - - G R +

10
11
12
13
14
15
16
17
18
15
20
21
22
23
24
25
26
27
28

Receipt of Copy filed on 03/04/09 022]
Receipt of Copy filed on 03/24/09 0323
Receipt of Copy filed on 05/24/10 1031
Receipt of Copy filed on 06/13/11 3163
Receipt of Copy filed or 06/30/10 1036
Receipt of Copy filed on G8/02/10 1240
Receipt of Copy filed on 08/62/10) 1241
Receipt of Copy filed on 08/02/10 1242
Receipt of Copy filed on 08/02/10 1243
Receipt of copy filed on 08/13/10 1255
Receipt of Copy filed on 09/14/10 1432
Receipt of Copy filed on 09/17/10 1433
Receipt of Copy filed on 09/21/10 14:40)
Receipt of File filed on 07/01/10 1046
Reply in Support of Supplemental Petition for Writ of Habeas Corpus
(Posi-Conviction) filed on 08/25/15 3500-5510
Reply to State’s Response to Defendant’s Pro Per Post-Conviction
Petition for Habeas Corpus filed on 06/16/15 3423-5432
Reply to State’s Response to Defendant’s Supplemental Petition for Writ
of Habeas Corpus filed on 08/24/15 5489-5499
Reqeust for Rough Draft Transcripis filed on 10721715 5549-5551
Request for Rough Draft Transcripts filed on 07/17/12 3458-3460
Request for Certified Transcripl of Proceeding filed on 09/09/09 0772-0723
Request for Rough Draft Transeript filed on 05/21/09 0329-0331
Request for Rough Draft Transcripts filed on | 1/20/12 4629-4631
Return to Writ of Habeas Corpus filed on 01/29/09 0135-0145
_Second Amended Information filed on 08/19/10 1326-1328
State’s Opposition to Defendant’s {Ex-Parte) “Motion for Reimbursement
of Incidental Costs Subsequent the Courts Declaring Defendant Indigent
and Granting Forma Pauperis™ filed on 02/07/14 47684791
State’s Opposition to Defendant’s Motion for a Reasonable Bail filed on
0%/27/10 1452-1461
State’s Opposition to Defendant’s Motion for Judicial Notice — The
State’s Failure to File and Serve the Response in Opposition filed on
03/10/14 4834-4830
State’s Opposition to Defendant’s Motion to Dismiss filed on 03/21712 3407-3411
State’s Opposition 10 Defendant's Motion to Preclude the State from
Introducing at Trial Improper Evidence and Argument filed on 01/12/11 2814-2871
State’s Opposition to Defendant’s Motion to Seal Records filed on
(04/05/12 3431-3433
State's Oppaosition to Defendant’s Motion to Suppress his Statements to
Palice, or, Alternatively. 10 Preclude the State from Introducing Portions
of his Interrogation filed on 08/17/10 1306-1319

State’s Opposition to Defendant’s Motion to Withdraw Counse] for

Conflict and Failure to Present Claims When LA C. Claims Must be

-9,
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Raised Per Statute in the First Petition Pursuant to Chapter 34 filed on
06/25/15

5442-5446

State’s Opposition to Defendant's Pro Per Motion for Leave of Court to
File Motion. . .Rule 2.4 filed on 09/12/14

4935-4939

State’s Opposition to Defendant’s Pro Per Motion to Chief Judge to
Reassign Case to Jurist of Reason Based on Pending Suit Against Judge
Michael Villani for Proceeding in Clear “Want of Jurisdiction™ Thereby
Losing Immunity, Absolutely filed on 09/12/14

4530-4934

State’s Opposition to Defendant’s Pro Per Motion to Medify and/or
Correct Illegal Sentence filed on 02/24/14

4811-4817

State’s Opposition to Motion for Evidentiary Hearing on Whether the
State and CCDC have Complied with their Obiigations with Respect to
the Recording of a Jail Visit Between O’Keefe and State Witness Cheryl
Morris filed on 08/10/10

[244-1247

State’s Opposition to Motion 1o Admit Evidence Pertaining to the Alleged
Victim’s Mental Health Condition and History, In¢cluding Prior Suicide
Attempts, Anger Qutbursts, Anger Management Therapy, Self-Mutiiation
and Erratic Behavior filed on 08/16/10

1277-1282

State’s Opposition to Motion to Admit Evidence Showing LVMPD
Homicide Detectives Have Preserved Blood/Breath Alcohol Evidence in
Another Recent Case filed on 08/10/10

1248-1252

State’s Opposition to Motion to Dismiss and, Alternatively, to Preclude
Expert and Argument Regarding Domestic Violence filed on 01/18/11

2908-2965

State’s Opposition to Motion to Preclude Expert Testimony filed on

08/18/19

1320-1325

State’s Response and Motion to Dismiss Defendant’s Motion for Relief
from Judgment Based on Lack of Jurisdiction for U.S. Court of Appeals
| had net Issued any Remand, Mandare or Remittatture of filed on 08/07/14

48914502

State’s Response and Motion to Dismiss to Defendant™s Pro Per Petition
for Writ of Habeas Corpus Pursuant to NRS 34.360 Exclusive based on
Subject-Matter of Amended Information Vested in Ninth Circuit by
Notice of Appeal Then “COA” Granted on a Double jEopardy Violatio
with No Remand Issued Since (Past Conviction), Amended Peition and
Accompany Exhibits, Opposition to Request for Evidentiary Hearing, and
Opposition to Pro Per Motion to Appoint Counsel filed on 10/10/14

041-5050

State’s Response to Defendant's Motion to Preclude the State from
Introducint at Trial Other Bad Acts or Character Evidence and Other
Evidence that is Unfairly Prejudicial or Would Violate his Contitutionsal
Rights filed on 08/16/10

1268-1276

State’s Response to Defendant’s Petition for a Writ of Mandamus or in
the Alternative Writ of Coram and Response to Motion to Appoint
Counsel filed en 12/31/13

4708-4713

State’s Response to Defendant’s Pro Per Post-Conviction Petition for Writ

ol Habeas Corpus filed on 06/02/15

J145-5147

State’s Response 10 Defendant’s Pro Per Supplemental Petition for Writ [

- 10
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of Habeas Corpus and Evidentiary Hearing Request, “Motion for Leave to
File Supplemental Petition Addressing all Claims in the First Instance
Required by Statute for Judicial Economy with Affidavit.” “Reply to
State’s Response to Defendant’s Pro Per Post Conviction Petition for
Habeas Corpus.” and “Supplemem with Notice Pursuant NRS 47, 15002%,
NRS 47.140(1), that the Untied States Supreme Court has Docketed {#14-
10093) the Pretrial Habeas Corpus Matter Pursuant 28 USC 2241{c)(3)
from the Mooting of Petitioner’s Section 2241 Based on a Subsequent
Judgment Obtained in Want of Jurisdiction While Appeal Pending™ filed

on 07/09/15 5455-5458
State’s Response to Defendant's Reply in Support of Supplemental Post-

Conviction Petition for Wit of Habeas Corpus filed on 69/03/15 5511-5516
State’s Response to Defendant's Supplement to Supplemental Petition for

Writ of Habeas Corpus (Post-Conviction) filed on 07/31/15 5473-5475
State’s Supplemental Opposition to Motion to Seal Records filed on

(4/1712 3436-3437
Stipulation and Order filed on 02/10/09 0173-0174
Substitution of Attorney filed on 06/29/10 1034-1035
Supplement {0 Supplemental Petition for Writ of Habeas Corpus (Post-

Conviction} filed on 07/13/15 5459-54560
Supplement with Notice Pursuant NRS 47.150 {2); NRS 47.140 (1), That

the United State’s Supreme Court has Docketed (#14-10093) The Pretrial

Habeas Corpus Matter Pursuant 28 U.5.C.§ 224 ©(3) From the Mooting

of Petitioner’s Section 2241 Based on a Subsaquent Judgment Obtained in

Want of Jurisdiction While Appeal Pending filed on 06/17/15 5433-5437
Supplemental Appendix of Exhibits to Petition for a Writ of Habeas

Corpus Exhibits One (1) Through Twenty Five (25) filed on 06/12/15 5161-5363
Supplemental Notice of Defendant’s Expert Witnesses filed on 07/29/10 1117-1151
Supplemental Notice of Expert Witnese filed on 05/17/12 3443-3947
Supplemental Netice of Expert Witnesses filed on 01/03/1 1 2756-2760
Supplemental Notice of Expert Witnesses filed on 08/13/10 1266-1267
Supplemental Notice of Expert Witnesses filed on 08/16/10 1297-1305
Supplemental Notice of Witnesses filed on 01/14/11 2872-2875
Supplemental Notice of Witnesses filed on 03/10/09 (228-0229
Supplemental Notice of Witnesses filed on 03/1 /09 0237-0238
Supplemental Petition for Writ of Habeas Corpus {Post Conviction) filed

on 04/08/15 5094-5144
Supplemental Petition for Writ of Habeas Corpus filed on 06/15/15 5364-5419
Verdict filed on 03/20/09 0289
Verdict filed on 06/15/12 3457
Verdict Submitted to the Jury but Returned Unsigned filed on 09/02/10 1357-1398
Writ of Habeas Corpus filed on 01/30/09 | G147-0148
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TRANSCRIPTS

Document Page Ng,
Transcript — All Pending Motions and Calendar Call filed on 02/04/1 2996-3038
Transeript — All Pending Motions filed on 07/10/09 03510355
Transcript — All Pending Motions filed on 08/30/12 3461-3482
Transcript — All Pending Motions filed on 11/23/10 1464-1468
Transcript — All Pending Motions on 07/10/09 (0348-0350
Transeript — Calendar Call filed on 02/04/11 2968-2973
Transcript - Calendar Call filed on (08/30/12 3520-3535
Transeript — Continued Hearing: Motion in Limine 1o Present Evidence of

Other Bad Acts filed on 08/30/12 3483-3509
Transetipt — Defendant’s Petition for Writ of Habeas Corpus (Post

Conviction) filed on 1G/29/15 5560-5564
Transcript — Defendant’s Pro Per Motion to Dismiss Based Upon

Violatien(s) fAled on 08/30/12 3510-3519
Transcript — Defendnat’s Motion to Settle Record filed on 07/10/09 0342-0345
Transcript — Entry of Plea/Trial Setting filed on 07/10/09 0356-0358
Transeript — Jury Trail — Day 1 filed on 10/14/09 0724-1022
Transcript = Jury Trial - Day 1 filed on 07/10/09 (3582-0651
Transcript — Jury Trial — Day 1 filed on 07/10/0% 0652-0721
Transcript — Jury Trial - Day 1 filed on 09/04/12 4278-4622
Transcnipt — Jury Trial ~ Day 1 filed an 11/23/10 1579-1602
Transcript — Jury Trial — Day 2 filed on 07/10/09 (315-0581
Transcript — Jury Trial — Day 2 filed on 11/23/10 1603-1615
Transcript — Jury Trial — Day 2 on 09/04/12 40014227
Transcript — Jury Trial — Day 3 filed on 07/10/00 0462-0514
Transeript — Jury Trial — Day 3 filed on 11/23/10 1616-1738
Transcript - Jury Trial — Day 3 on 09/64/12 3779-4000
Transeript — Jury Trial — Day 4 filed on 07/10/09 0408-0461
Transcript — Jury Trial — Day 4 filed on 11/23/10 1736-2032
Transcript — Jury Trial — Day 4 on 09/04/]2 3600-3778
Transcript — Jury Trial — Day 5 filed on 07/10/09 0359-0407
Transcript — Jury Trial - Day 5 filed on 09/04/12 3538-3599
Transcript —Jury Trial - Day 5 filed on 11/23/10 2033-2281
Transcript — Jury Trial ~ Day 6 filed on 11/23/10) 2282-2507
Transeript — Jury Trial — Day 7 filed on 11/23/10 2508-2681
Transcripi - Jury Trial — Day 8 filed on 11/23/10 1469-1470
Transcript — Jury Trial - Day 9 filed on 11/23/10 1471-1478
Transcript — Matthew D. Carling's Motion to Withdraw as Attorney of

Record for Defendant filed on 10/29/15 3557-5559
Transcript — Motions Hearing — August 17, 2010 filed or 11/23/10 1479-1499
Transcript — Motions Hearing — Aupust 19, 2010 filed on 11/23/10 1500-1536
Transcript — Motions Hearing — August 20, 2010 filed on 131/23/10 1537-1578
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Transeript — Notice of Motion and Metion by Defendant O’Keefe 10
Preclude the State from Introducing at Trial Improper Evidence and

Argument filed on 02/04/11 2974-2989%
Transcript — Partial Transeript of the Jury Trial - Day 2 filed on 03/18/09 | 0240-0244
Transcript — Petrocelli Hearing filed on 05/19/11 3049-3162
Transcnipt - Proceedings filed on 01/02/09 0028-0124
Transeript — Sentencing August 16, 2012 filed on 12/03/12 4632-4635
Transcript — Sentencing August 28, 2012 filed on 12/03/12 4636-4652
Transcript — Sentencing filed on 07/10/49 03370341
Transcript — Status Check: Availability of Dr, Benjamin for Trial filed on

02/04/11 2990-2995

.
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THE COURT FURTHER FINDS, that the facts and circumstances of the April 2,
2004 offense are relevant to the issues of motive {ill-will}, intent, absence of accident or
mistake, 1o rebut a potential claim of self-defense, and to provide the jury with the context of
the relationship between Defendant Brian O'Keefe and Victoria Whitmarsh,

THE COURT FURTHER FINDS, that the probative value of the evidence concerning

| the Aprl 2, 2004 offense is not substantially outweighed by danger of unfajr prejudice

because: {1) the events are not remote in time to the charged offense in this case; (2) the facts
and circumstances are not more offensive than the allegations in this case; and, {3)
Defendant was convicted pursuant to a Jury Verdict so he will not now be placed in a
position of having to defend against those allegations for the first time many years later,

THE COURT FURTHER FINDS, that the admission of facts and circumstances of
the other cases, 03MO0410X, 03M25901X, 03M26791X, and C581783A, and C202793,
would have a prejudicial effect which would outweigh the probative value.

IT IS, THEREFORE, HEREBY ORDERED that the State's Motion to Admit
Evidence of Other Bad Acts, shall be, and it is hereby GRANTED as to the April 2, 2004
offense, and i1 is DENIED &3 to all others.

DATED this_{ 2 _day of March, 2012.

Vi

DISTRICT JUDGE

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001563

Ll g fofa S -
T ILALIT

Chief istrict Attomey
Nevada Bar #005398

08F23348X: LM/sam-MVU
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- o ®
Justice Court, Las Vegas Township

CLARK COUNTY, WEVADA
THE STATE OF NEVADA, 1
Plaintiff, }
3
- W5, - } CASEND.; GAF23343X
BRIAN COFKEEFE, aka, )
Brian Kerry Okesfe #1447732, )
3 DEFT WO 9

Defendant.

BATTERYDOMESTIC VIOLENCE: ADMONTSHMENT OF REGHTS
I 2m the Defendant in s casc. At this time, ! am charged with battery constituting domestic viglenee in having williully and
unlawlully commited an acl of ferce or violente upon my Ypnyse, fomer Spouse, @ person b whom | am related by blood or
mamiage, 2 person with whom | am or was scually residing, 2 person with wham | Eave had or 2m having 4 daling retationskip, a

persan with whom 1 have & child in comman, iy minor child, or the minor child of one of those persons {in viglalion of MRS
J3DIENES 200485,

1AM AWARE THAT [ HAVE EACH OF THE FOLLOWING RIGHTS ANT} THAT | WILL BE WAIVING TIIESE
RIGHTS IF | PLEAD GUILTY OR NOLD CONTENDERFE:

I. The right to a speedy wizl;

2. The right to require the Sate to prove he charge(s) against me beyond & reasanable doubt,

3. The right to confront and question &t witnesscs Epaing me;

4. The right to subpoena witncsses on my behaif and omped their altendance;

3. The right to remsin silent and not be compelled ta testify if there were & rial; and

&, The right 10 appanl mry convicton TACEPL on conslinolional or jurisdictional grounds.

| AM ALS0O AWARE THAT BY PLEADING GUILTY OR NOLO CONTENDERE | AM ADMITTING THE STATE
COULD FACTUALLY PROYE THE CHARGE(S| AGAINST ME. 1 AM ALSO AWARE THAT MY FLEA OF
GUILTY OR NOLO CONTENDERE MAY HAYE THE FOLLOWING CONSEQUENCES,

L. 1 uoderstsnd the Siate will use this coavietion, and sny other prier cenvictfon from this or any other State whish
prohibite the same or similar conduci 19 enhance the penalty for umy sabsequent olfeeis;

1.t understand that, as a consequence of my plen of puilty or nole contendere, if T am not 2 citizen of the Ui Stuics, | may, in
rddition w0 ether consequmecs provided by law, be removed, deparied or excluded from entry o the Uniled States or denicd
nlyrelization;

3.1 undersiend by sentencing s cnlirely up to the cout and the feilowing range of penaliics for comnening the offenss
described above will apply (umless & greater penatry i provided pursuant 1w WRS 200.481);

DEFEXDANT 'S INITIALS:

DEFENDANT'S ATTORNEY'S INITIALS {If spplicable):

PAGE Lof 2
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| JUSTICE COURT, LLAS VEGAS TOWNSHIP

2 CLARK COUNTY, NEVADA

3 || THE STATE OF NEVADA,

4 Plaintiff,

; 1 . CASENO: 08F23348X

6 | BRIAN OKEEFE, aka, PEPTNO: #

5 Brian Kerry Ckeefe #1447732,

q Defendant. CRIMINAL COMPLAINT

9 The Defendant above named having committed the crime of MURDER WITH USE
10 § OF A DEADLY WEAPON (Felony - NRS 200.010, 200.030, 193.165), in the manner
11 1 following, to-wit: That the said Defendant, on or about the 5th day of November, 2008, at
12 || and within the County of Clark, State of Nevada, did then and there wilfully, feloniously,
13 | without authority of law, and with premeditation and deliberation, and with malice
14 || aforethought, kill VICTORIA WHITMARSH, a human being, by stabbing the said
I3 | VICTORIA WHITMARSH, witha deadly weapon, to-wit: with an unknown object.

16 All of which is contrary to the form, force and effect of Statutes in such cases made
17 || and provided and against the peace and dignity of the State of Nevada. Said Complainani
18 || makes this declaration subject to the penalty of perjury.

19
20
21 TTFI72008
22
23
24
25
26
27 || OBE23348X/ch
5 (LT%T:IPD EV# 0811053918

. P WPDOCSICOMPL TFCOMMR 2334801000
n032°9

h_ - =
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DAVID ROGER

Clark County District Attorney

Nevada Bar #0027581

PH]LLIP M. SMITH, JR.

mﬂmﬂct A.ttnrme

Nev Bar #0010233

200 Lewis Avenue

Las ¥
702) \

torney for Plaimtiff

LA 0Q1/6/09

9:00 AM
PD

THE STATE OF NEVADA,
Plaintift,
V5~

BRIAN KERRY O'KEFFE,
#1447732

Defendant.

, Nevada 89155-2212
-2500)

DISTRICT COURTY
CLARK COUNTY, NEVADA

. Elecironicaty Fied
12149/2008 01.28:04 PM

' Ead 4F=S

CLERK OF THE COURT

e

Case Na: 250630
Dept No: v

INFORMATION

STATE OF NEVADA
COUNTY OF CLARK

in such cases made and provided, and against the peace and dignity of the State of Nevada,

o

Hf
4]
it
#

f

DAVID ROGER, District Attorney within and for the County of Clark, State of
Nevada, m the name and by the authority of the State of Nevada, informs the Court:

That BRIAN KERRY O'KEFFE, the Defendant(s) above named, having commitied
the crime of MURDER WITH USE OF A DEADLY WEAPQON (OPEN MURDER)
{Feleny -~ NRS 200.910, 200.030, 193.165), on or sbout the Sth day of November, 2008,
within the County of Clark, State of Nevada, contrary to the form, force and effect of statutes

CAPROCGRAM FILESWEE VIA COMDOCLMENT OGN VERTER TEMP TG

T8

000907 -



[a—

Ll I~ B~ T ¥ S - W = I |

10
1
12
13
14
15
16
17
18
19
20
2]
22

24
25
26
27
28

VICTORIA WHITMARSH, a human being, by stabbing the said VICTORIA

WHITMARSH, with a deadly weapon, to-wit: a knife.

BT e
I Namies of witnesses known to the District Attorney's Office at the lime of filing this
Information are as follows:
AME ADDRESS
ARMBRUSTER, TODD 5001 OBANNON DR #34 LVYNY
BALLEJOS, JEREMIAH LYMPD #8406
BENJAMIN, JACGUELINE DR ME 0081
BLASKOQ, KEITH LYMPD #2965
BUNN, CHRISTOPHER LVMPD #4407
COLLINS, CHELSEA LVMPD #9255
CONN, TODD LYMPL #8101
CUSTODIAN OF RECORDS CDC
CUSTODIAN OF RECORDS LVMPD COMMUNICATIONS
CUSTODIAN OF RECORDS LYMPD RECORDS
FORD, DANIEL LVYMPD #4244
FONBUENA, RICHARD LVMPD #6834
HATHCOX, IIMMY 5001 EL. PARQUE AVE #C-36 LVNVY
HUTCHERSON, CHRISTOPHER LYMPD #12996
IVIE, TRAVIS LVYMPD #6405
KYGER, TERESA LVMPD #4191

KOLACZ, ROBIN

5001 EL PARQUE AVE #38 LVNV

C:’lm[iiw FILESNEEVIA. COMDDOUMENT CONYERTERITEMINT 7 1044

903552
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LOWREY-KNEPP, ELAINE
MALDONADO, JOCELYN
MORRIS, CHERYL
MURPHY, KATE
NEWBERRY, DANIEL
PAZOS, EDUARDO
RAETZ, DEAN
SANTAROSSA, BRIAN
SHOEMAKER, RUSSELL
TAYLOR, SEAN

TINIO, NORMA
TOLIVER, CHARLES
TOLIVER, JOYCE

WHITMARS#H, ALEXANDRA

WHITMARSH, DAVID
WILDEMANN, MARTIN

DAROSF2334BX /15
LYMPD EV#08]1053918
(TK9)

DISTRICT ATTORNEY INVESTAGATOR
LVMPD #6920

UNKNOWN

LYMPD #9756

LVMPD #4956

LVMPD #6817

LVMPD #4234

LVMPD #6530

LVMPD #2096

LVMPD #8718

2992 ORCHARD MESA HENDERSONNY
5001 EL PARQUE #29 LYNV

5001 EL PARQUE #C-29 LVYNVY

7648 CELESTIAL GLOW LVNV

7648 CELESTIAL GLOW LYNV
LVMPD #3516
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Clark County Disrict A —
3 oun strict Attorn
NP "FEB 107
. IR, I
Revads Bor AOL0STT —— EWRD R A mw
v ar .
200 South Third Street OF THE COUAT
Las Vegas, Nevada £9155-2211 :
(702) 6712500 &
tomey for Plaintiff KRISTEN BROWN DEPUTY

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA, y
PlaintifT,
W Case No. 250630
Dept No. v
BRIAN KERRY O'KEEFE,
#1447732
Defendant. AMENDED

INFORMATION

STATE OF NEVADA
COUNTY OF CLARK }

DAVID ROGER, District Aftomecy within and for the County of Clark, State of
Nevada, in the name and by the sutherity of the State of Nevada, informs the Court:

That BRIAN KERRY O'KEFFE, the Defendant(s) above named, having committed
the enme of MURDER WITH USE OF A DEADLY WEAPON (OFEN MURDER)
(Felony - NRS 200.010, 200.030, 193,165), on or about the 5th day of November, 2008,
within the County of Clark, State of Nevada, contrary to the form, force and effect of statutes
in such cases made and provided, and agains! the peace and dignity of the State of Nevada,
did then and there wilfully, feloniousty, withow authority of faw, and with premeditation and
deliberation, and with malice aforethought, kill VICTORIA WHITMARSH, 2 human being,
by stabbing the said VICTORIA WHITMARSH with a deadly weapon, to-wit: a knife.
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Names of witnesses known 1o the District Attorney's Office at the time of filing this

Information are as follows:
NAME
ARMBRUSTER, TODD
BALLEIOS, JEREMIAH
BENJAMIN, JACQUELINE DR
BLASKQ, KEITH
BUNN, CHRISTOPHER
COLLINS, CHELSEA
CORNN, TODD
CUSTODIAN OF RECORDS
CUSTODIAN OF RECORDS
CUSTODIAN OF RECORDS
FORD, DANIEL
FONBUENA, RICHARD
HATHCOX, JIMMY
HUTCHERSON, CHRISTOPHER
IVIE, TRAVIS
KYGER, TERESA
KOLACZ, ROBIN

DAVID ROGER
DISTRICT ATTORNEY
Nevada Bar #002781

Deput istrict Attm"ncy'

Nevada Bar #010233

ADDRESS

5001 OBANNON DR #34 LVNY
LVMPD #8406

ME 008]

LVMPD #2995

LYMPD #4407

LVYMPD #9255

LYMPD #8101

cDC

LVMPD COMMUNICATIONS
LVYMPD RECORDS

LVMPD #4244

LVMFPD #6834

500) EL PARQUE AVE #C-36 LVNY
LVYMPD #129%6

LVMPD #6405

LYMPD #419]

5001 EL PARQUE AVE #38 LVNV
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26
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28

LOWREY-KNEPP, ELAINE
MALDONADO, JOCELYN
MORRIS, CHERYL
MURPHY, KATE
NEWBERRY, DANIEL
PAZOS, EDUARDO
RAETZ, DEAN
SANTAROSSA, BRIAN
SHOEMAKER, RUSSELL
TAYLOR, SEAN

TiNIO, NORMA

TOLIVER, CHARLES
TOLIVER, IOYCE
WHITMARSH, ALEXANDRA
WHITMARSH, DAVID
WILDEMANN, MARTIN

DARORF23348X /s
{I:IYKMPD EV#0811053918

DASTRICT ATTORNEY INVESTAGATOR
LVMPD #692{)

UNEKENOWN

LVMPD #9756

LVMPD #4956

LVMPLD) #6817

LVMPD #4234

LYMPD #6930

LYMPD #2096

LVMPD #3718

2992 ORCHARD MESA HENDERSONNY
5001 EL PARQUE #29 LVNV

3001 EL PARQUE #C-29 LVNV

7648 CELESTIAL GLOW LYNV

7648 CELESTIAL GLOW LYNY
LVMPD #3516
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CASE MO, C-250630

THE STATE OF NEVADA,

Plaintiff,
DEFT. HO. 17
vE.
BRIAN KERRY O'KEEFE, i TRANSCRIPT OF
i PROCEEDINGS
Defendant .

BEFORE THE HONCRABLE MICHAEL P. VILLANY, DISTRICT COURT JUDGE
MONDAY, MARCH 16, 200%

ROUGH DRAFT TRANSCRIPT OF
JURY TRIAL - DaY 1

APPEARANCES
FCOR THE PLAINTIFF: PHILLIP SMITH, ESQ.
STEFPHANIE GRAHAM, ESQ.
Deputy Dietrict Aktorneys
FOR THE DEFENDANT : EANDALL H. PIKE, ESOQ.
PATRICIA A. PALM, ESQ.
Special Publis Defenders
COURT RECORDER: TRANSCRIPTION BY:
MICKHELLE RRMSEY VERBATIM DIGITAL REPORTING, LLC
District Court Littleton, ©0 B0IZ20

{303) 748-08230
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efenderm guiky boyvond & ressvable dout, The Stoe kay g
right to open and cloes the xtpurmends, A ller the srguments
haye b completed. you will trise w delemmic por
vordicl. Ad Gria liee, o dhe Staie ceady for (beir opeming T

MA. SMITH: Yo hadge,

THE COURT: Al righl. go shezd.

MR SMITH: May i please the Court, roumsel. Folkz,
drspiic 1be fect Uhal 1hin & 3 murdes iral. | dont mally
hanee 3 fong aod onsie opening Saiemen bocause (uncemenisity
Ibe 13 of Uyt ¢t e predy mmple,

The Since sicipaten thal ihe ovidenor tha vou'ne
s o s theoughou fho fral in gomng: w0 showr (b on
Murvember Mh, 2008 here i Clark Comly, Nevidy, the defemdant
weas living with his on apain, ol again giifiond. & women by
the samne of Viciorh Wiomenh They kad been sving eaeh oier
foor srvcral yeors dading teck 10 2001

| woy o wgain and ol sgain, tad chviously in
Hovember 2005 they wiere oo apein, xvd in faei, tey were living
iopainey m 8 residence leaced ofT & dreel cultsd Bl Pargoae.
Mo, M3 Witnarsh wes scnntly corsnped Thivm ber bushand. Her
schml fepml nonme wea M. Wicloria Witroersh, Bt ar ithe Time
ar was 1 b rcTntionship with the defendanl Brisn (FKeele.

M. Wilmursh had been smirsnped for her Tsband for
several vears ond o F3cr, she had o desghier with thad
hustand. The druphicr's asme was Alaandea, Mow, on ihe gighy

Fage 178
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i cuestion, Movernbes St 2008, is e Sirte’s posiiian thay
Tt defencern mnd Yirioria Wilowrah g into what we| cail
fion votrwe am oot oF 30 alterCRiion.

Mow_ by o miragps b s concodimg This wes ool
coami bt someihing baprened. and e cvidence is poing o
shorw yonu what exactly bappened, Al the comchusion of this
altcrention, ir's Staie’s posirion tha 1he evidence is goiog
{0 thow you that the deleradand. in fact, saabbed Vicloria
Wittnarsh and i she deed

Wi alio sticipaic i the evidence is pomg 1o
prove 10 you tet was no seli-deliense, [his was 1ol &0
scrident, snd 1l ws ok @ scede. And That's whan we have 1o
prove. We bave w prove th the desth of Ms. — M Witmarsh
was wnlawfu,

We anncrpae thal wr are gemg 19 munee tel e
therihs i Lhis cune wat o 1t them an inleniional act
cormemiticd Ty the defoncant spmins M Witmarsk. You'n sk
goiag 30 heor eodericr nelicaling that the de ferndant had a
maiive b kill Mrs Witmarsh aid Gai he fad whal wel
deacribe a4 wn underi ving i1 wall 1owards Mrs. Wimarsh, which
wr b i poiig o holp s meel o burden of provicg boond
» iexsomablic doull thal iy wrt tm dcwtioml scL

And al the conchesion of 3k the &vdence inthis
CEET, WE ! O 10 35k pou o retum 3 veribicn of pufty 0
the crives of Fusi degree oagtder, Thank you

Page 171
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THE COURT: AJL right. thank you. Mr_ Pike, do you
wiilt o enercize your mghi for opening a this tine™

MR, FIKE: Yes v Monor,

THECOURT: All right.

MR. HKE: May it please the Coarr, ey and
grnilereen of the jury, coansel, Ms. Palm ood Brism_ 1hix is gn
sopprsmniny 1hat | have 1o preview e defimse’s version of Mr.
O eef's version and 1y 1o pell gether some of the evidence
thad's goimg 1o be progiced W you 30 that whon it comess
lowwiard My youl, il Will — ft gows in conleat, Somctimes we
Tinve (ool wisiesses oul of order 10 the best Hiing ! can
describe in opering tistemeni 1 like 2 picrure of 3 purzke b
BeCansa SOMCIIITES Wi AW 3 piece over here in the comer, and
W e unifl we bring in the ather picres thar thas makes
sense arsd H all kind of firs i

Sor ance you indersiand the theory allthe Siaie as
They preseiped il, ow ox're going 0 Ahow you o e
evidence ix poing to show it this cose and why it would be
appropriate to comme back mp with a vendi of gurtty of murder
in thisg c2se,

This 3 the case of the State versus Brian X eefe,
1t i 2 eose about imgedy snd nov abous narder 1 stevls o
with the Slawe alizging this premedisanen, That he though
atwrat b, He had the mehes. the il will that ihey wikied
abpue. Bul B5 sk suppomied by the physacal cvidence tha's
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o tocame m. Ths is the apartaent where all these cvems
ocourred, 1t wi el done h 8 seoret o b presnediuaced or
whete sumebody sruck 1w where sompone was 2 Sod thea kilked
et ared Iricdd b s 3wy Jroen whad wis hoppening:.

It was 1his o agmin. ofY agsis girlfend. They
were Bving together. They were fiving in this aparimene and
ecighbars vt dnound . They walved up, This is where they
ame. The door wak 0pft. The evidescr is going 10 showr o
when the neighbors curme, they cinie m the door. X wes open,
Thes i nof something thal was dene in secmes, which & whal
yom wrould semsomatity Enpect ¢F sonlbd mierpret o o
premeditiion of pleoing:

They wore m couple. They lived logether. He gave
her Rowes. They had their clotiing togeiher. They kept s
yerutend. They kept chewn spartnem. They had poiken over
their Pt peoblemns. They wers hoping for ihar happy cnding
that we: el abowt. And they were back logether

The physical evidence will show thal this 73 8 couple
Ut i besning For @ Rikwe wogether, (Indsoomibic) te
bl e choset space. T mppeears b2 bee expually dvided.
They're sowking side by sade with the unios: We'™ bring w
ndon menbers 1o shove (b 15 0 coupls They wer open. This &
ol omething whene anybody wes kesging & seomy. They wor
back Iogriher,

Wictoria end Brisn wors anepamable anman e union
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THE STATE OF NEVADA, H
£ CASE NO. C-250630

Plainciff, .
e ’ PEPT. NOD. 17 F”—ED

va.
: JUL 10 2009
BRIAN KERRY O'KEEFE, . TRANSCRIPT OF
. PROCEEDINGS ok st
Defendant. -

-

BEFORE THE HONORABLE MICHAEL P. VILLANI, DISTRICT COURT JUDGE
FRIDAY, MARCH 20, 2009

ROGUGH DRAFT TRAMSCRIPT OF
JURY TRIAL - DRY 5

AFPEARAMCES
FOR THE PLAINTIFF: PHILLIP SMITH, ESQ.
STEPHANIE GRAHAM, E50.
Deputy District Attorneys
FOR THE DEFENDANT: RANDALL H. PIKE, E3Q.
PATRICIA A. PAIM, ESD.
Special Pubklic Defenders
COURT RECORDER: TRANSCRIPTION BY:
MICHELLE RAMSEY VERBATIM DIGITAL REPORTING, LLC
District Court Littleton, CO 80120

{303) 798-0890
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(Off-record bench confarence),

THE COURT: Fm sorry, ladiss and gombemen.

{Rending of the jiry instructions resuroed but not
owiscribaed).

THE COURT: Coensel,

WS GRAHAM: Yes, Judge Courfs indulgence, ['n
net & tecdwical porson. 1 xpalogizs. So Mr. Smith is helping
me gt seiting s up, And while we're waitiog to do that, |
Just ~ it's been 2 long week, | think you'd wll npree It's
beena long wek, A ot botaks in This is & really zericin
onse. Somchody's dead 15 the State’s position that she was
murdered, and #'s also I'm going 10 tell you right off the
bat, it's the Staie’s position thel defandan commined first
degroe murder with & deadly wiipor.

You'ne going 1o have a verdiet form hoo thar gives
lests of optinns for you to consider. First digres murder with
wr of & daadly weapon, first degres murder, second degres:
pnarder with use of & deadby weapom, second degree murder,
voluntary manslanghiar with vse of a dead weapen, vebiany
manshnghier, involumary mandlaughter with wse of s deadly,
mveariontacy manziasphier, and cdvioushy oot guilty.

The Siaie's posilion 5 that this is fim degree
murder with use of o deadly weapon. You're going o have
copics of the jury instructions. | think the Judge informed
you of that, So [ know that et was o bl of Suif o hear

Page 120
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end remd You're not gming to have toory 10 revpenber it
You're getting copies of al} of that to mke back wilh you

My jobx nonw i t0 Ty o hedp epriaio all of those
things that ihe nudge sid and how that weald sppty w0 this
case. And how the cvidence in this cese prowves dr be
cormmilis? firg degres mander with wi of & doadly weapos, 3
knide,

Now let's see i this warks for me. Your job is very
impormnd. &5 the judge kofd you when you first gol here mnd
teough voir dire, snd tar's why we took 1 Jot of time. The
system wanllda't work willwut you guys becatee yon know, we
wanl everybody of differtn hack grownds and differsm
sxpetionery on Dur jry, Your sle duty when you go back in
that deliberation room right now B b determine what crime wis
comurnitied by the defendand

Jury ystoctions, thoss are the v That's the lew
in Mevads per the judis mod actuslly per our egisisnmy
Whether you agree with He Lw or pof, it's the 1sw, and yon
all 0ok a0 oath o oliow the law. And what the judge
described tn you and what my atempts o explun b oyon the law
i the state and of coursh, defimae will 2xplain b vou lew of
the stone, that's the taw, folks, And towt's wioe vou bave 1o
2pply to b cvidence I this case. Bk, sgain, you'n: goisg
1 heve copies.

Two types of evidence.  Direct and circumatantial,

Fage I
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Diregt ovidetics. We hewrd direct evidence in this casc,
CArect evidence is evidanos from withesses, okey, You were
ablke L observe them while they E=Rified, w0 béa the coment
of their testimeony, bo judps their credibikity by their xctions
om the msnd, fheir sye contact, their mannesisnos, Thar's
really dpartmyl. And you . have life experience. T mean,
¥ cun judge somebody's credibiliny.

S0 aed credibility's snother one of the insructions.
Bt the witnesses, [har's direc evidence okay. Their
testioomy is direet cvidence. The welght of that evidenice is
going to be determingd by you, And I just gave wn sxample

Cirncomnatential evidence is o chain of Sxi. And
this is res] lporant, okay. Circumstaoiis| svidenee isa
chaim of facts thet drews an inferenee 1he you can give weighl
Lp. And you're 10 give the tame weight to dired gvidenoe,
cvidince thi you've sctually beard, g things that cn be
inferred, end I'll give you an example of that. And | think,
you Know, the judpe gave you an exampde of that &t the
beginning of this cras,

[ guess the besl example that comes o my mind is
berainn ['m from the midwest, gnd i mnoses there 4 k. You
are home, you're ewake, you lonkont the window, you se the
show Balllig oo e grovnd, you see the smow. That's the
direct avidence, The differssss between that, circumestantial,
is 1 pow b that night, 1 wake: up the next moming, 1

Page 132
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ool thae wirihorw, tre's snow all over the groond. | 2o
mier thel i mowed Bed gl right. | oean, thet's an
inference | can draw bocrase whena | we to bed, it — there:
wis oy ynow o the ground, 1 dide't sc it snow, | didn' see
it spoy, bt whien 1 woks op; there’s snow on the grosnd, so
woukdn'l that be 8 reumoasble inference? Yes, at would bea
fegzmonetle inferrnce.

And jeni'te fo give the same weight 1o cinturobisgisl
avidence &1 you are & daocl evidemior. 5o you can infer, Yom
netd 0 et your comenon senst. Unedibility of the witnesees,
live lestimony. Like 1 5aid, he discussed thee, That's so
importand.  You Imow, we've had 20 macty peopile iy, We'we
had efficers omify mdiy, Wie've hnd the defendant wtify.
We've hod bry witneazes, neightors teify, predical cxaminers
teslify, doctors testify. Tha live mstimony, you can fudgs
watchad, you observed Eimepe the oncs thet sre supposed to
Jucige the creadivility ayed Bheir motives to be,

You can diregand the snbing tstimony of a wilness
iF yits o't ford] thesn credible. That's iporitnt. [F yon
find mmy ane of tur withewes not cradible, you're fres onder
the law to disregard that catire eativiony. So remember tha:
Dan't ges caught op in trying o Rgure things oot Costrnon
smx. That's & beg one want you don's keave but the door

There's m jory insroction — | tink there o jiary
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Dstruction that says ¥ou bring your common seose and lifc
cxperience i Vi tom't leave B &l the door, That's wivy
there's 30 Mty — you kiow, on each side ol you, you'ns =J1
different. You all heve diffores: life experience. You'rs o
deliberation mom. Dhon't forge i, okay.

Punishement.  Yoor dinty s S point right oow when
you g back in the defiberstion ot it confine to te guilt of
the defiorclam, Whelhez or ool he's gy and what he's guilty
of. Yoo were not to discuss punighment. The judge mstrocted
you on tret. O conider the Ribject of pusishnesd during vour
diclitrtrations g4 fo hig guik. Thal cemned be v fscior m your
derrmimation of what be's guilty for. The judge has
imstrucied you on that, sed hat is the low 1 Mevads, Yoa
oo 1o put that aaide.

Wist is murder? I'm going o 1y 10 break & deven
| meean, ¥'s 5o complicated. Thoe's find — you know, you —
| vz witching some of you. 11s Tike well, what does al that
mean? Well, onxder i the unkawiul killing of & heto bemg
with matice aforethaught Malive aforoihoght cun br expressed
or implied. What is maiice afosethoughi? We knew wiml killig
araotives hwrrin being is, right? Okay. Bae what's malice
aforethoogn? [nkriticnal kilkng withoul legal cume ar
excuse or what the low would consider adequate provocanon.

Oy, so it's snlenticnzl, Al imentiond kikiing

Page 1M
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withod gl cause or excuse. Anger, hatred, revenge, 4]
will or spite is not required for malics, oday. That's in your
njwry instruciions, 3o don't feel like you're going 1o have o
remember sveryshing that [ tclf you Expressed malice is the
deliberale intenlion to take sy the lifk of enother,
Dcliberately do k. Implicd malice, Malice tan be fmplied
just kind of like the circuerstantial evidence kind of thing.

You know, you can imply roalice when no considerabie
provacitioen appears ar when afl of e circtmstance of 2
kilting show an sbendoned o7 malignant hearl 5o thene's
irnplied mafics ks well s expresed. 1 can be Eefiberae or
you o iy 1t And you cen imply i wilh no prowocanen
appears nd whedi 8l of the crcumstances showmg a killing of
in shandomed ar malignan: hears,

Simply put, malice nforethought mesns it was't an
accidem. okay_ Malice sforethougit simply put not an
exciden. What i Frst degres: murdec? The killing was
willfd, deliberals, prevacditaed. All of those bave
defmitions, too, believe i ar ol OF o=, they do.

Okny. And each ome s differcnl.

What is wilfulness? The intend 40 kil The intent
i ki — you ipended it kill. That's willful, You know, we
kind of all know we what — we willfully do things everyday.
You koow. we willfully get in our car and come 1o the — san
o and drive down (e the oot hotee o 8i o jury duty.
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What happened ko my Poves Print?

The intemt 40 kill, faoargh, c2n ' # corisin or
deduced from the facts end circumsiances of the kdlling. Sa
the inteation af the porson thae lalled, you can dediuce that
from all of the facty end circumnstance of doe 2vidence that we
presanoed i you wday or trooghout the week, Mot
importantly, such &4 the wse of & weapon that's caloukaed a
deduccd detective in the manner that # vas used snd the
st surmuesding et &, Thal can be informed.

Deduced. There doesn't ave: [ be an mnowd, of time,
& {indiscemible) mmom of time necded botwesn the formation
of the imtent to kik soud the scrof kaling itsclf, okay.

What is deltheration? Yau think shous it first, ol weigh the
opticns, congider he cunsquences, you make 2 decision. Thai
decision, folks, can be mads very, very qoickly by
premeditetion, decision 1 k3T, formed & the sand of the
kilker, before the kifling. 1t can e ax instantameous o
suerxwmive toughts of the mind.  Less then & minge.

T ey doesn’t mesmuing the lengsth of Ut of
premeditation, ckay, 1t docan't reguire how fong thar thought
mist be pondered i the mind bafons it's promediaied. That'
really important for you to undersiod  Thne can be varicd
baned on the individusl and the sircumsances of the evidence
the B preseoted o voue  Enstnmiuneois Lt is socoessive
Gherglt i the mind.  The Jew doesn't look at the duration of
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1ime for premadilation.

I you beditve the evidenca — from the evidence thal
the act coastinming the: killing has opdnion proseded by md
2 been the resuhl of premeditaion, e matter how rapidly,
the killing's premeditsted.

What is secom degnes murder? The killing was ot
detibarate. ot protditited. Fust ictentional Yolumary
manslzugiver. Killing without maline sfarethought,
delibeystion or premcditalion with provecation. As exampie
would be & seritnsy injory, Seif-dofonse, mavbe, Or somebody
is erying to ot you With no time o think;  An frresistibie
imgrdse D1 e hest of pession.

Amd the chjactive s, though, for tial heat of
pession is &0 ordinery person woild have Killed withon
thinking | mean, #% just imn=te, ofny. Yourzina
circumstences wiere, you know, let's say thal yoo're o the oo
and a Hger omass out of e cage and he's looss, 1 mean, it
woukd be — vou woulde't even think & Iry to save your
daughier or, you know, thar's meaiemnous, Thar's an
instedanems — bad's what sn ondinary person would de. You
Encre, & sirpgtion where an ondinary peraon would kill,

Ivohsrary massisughter, killing withowt ey mmem
dajying the commission of an unlwwul act or » lawfi2 act which
probebly mighl produce auch & corsequence i ki undswiil
manner. But where the involuntary killing ooours ir the
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ecmozizsion of s unbrwfiyl act whick in ity consequersey
iy londs 10 desiroy the Ebe of » luman beirg the
oiffense is murder,

Whar's a demdly weapon® Well, ity complicaeed,
Beciediog to the Law, Any insmumen if v in the ordinany
manne comtemploted by it design and constnetion will or s
likely to caiis: substaniial bodity hegm or desth. Oy
wempon, device, my ingtnoment, under e cirumstances if was
used or snompt to ke weed or fogaten 1o be wsed that's
readily capatle of casing substential bodily hanm or desth is
& desdly weapon, And of course, iz contention @ et = knde
was the dend’y wespen,

Subrganrinl, what's substaniml baedily ham?

Substanital bodity herm mems that s badity injury wiich
cretes & stwrantial risk of desth o cases sericus
impaimmend, defiguremnent or prolongsd plrysical pain. Al
vight, what's self-~defense. We uic the reasousthle person
stareiaed  Homest bul mnreazorahle docs nof negate malice ad
does not reduce the affiense from aurder 1o doyrtlaughter,

It has 40 be reasorable under the retson peraon
stuntard. Thers bee to be the threat of eminent death,
harm. So these has to e & Hzk of eminent desth or
ytestandiad beydily harm, which, again, was, you know, the
Tt of scrious bodily ajury.

Pape 138
ROUGH DRAFT TRANSCRIPT

Iy m - A AN s L R

BERa R R R RE M R e e g e e el
L e R N T S TR P =4

The killing was sbeotuusly netacsary o svoid yirar
dexth, or subsaanial bodly barm in s case, 75 it applies in
tiis case. The rssonable persoa stwdard  Fowr alone i a0t
exouph And o ceonor use move focoe than wis Aeocyory vader
the faw, And U doeso't =pply to iniial sggressors,

Itconcetion. We've heand sbows mroxraim. 11 s
intoxicxicd porson has the capcity to form the sl o ke
u life and he concedes and execuses tha i, thal's no
grotrdy for moucing e dogren of this crime, There ane ather
instructions tha are the packet. Thote e peemy moch
sdf-caplinziwy.

Harw do we knonw defecidgm kilked Yictoria? Wadl, for
one iy, theiv'y feen sbaoluktly no ridonec that xnybody was
o Oea roaen bt the defemband mned, Vicioria, | don think
idegtity’s m0 ittac in this case. ALl sight, this 1% how we
knorw ii's Brst Gegree rooder. [L wazn an scciden) [1wms
WA, | dom’s thimk | harve 10 go trough o) ke facus.
¥ou gy, there's boen s moch testimorey here. Ll your commen|
semte. Liss mll the evidesicr. Y ou can infer thint thers il no
{ncasion of the wound — you i view fie photos yoursell md
determizg st Ul vkt 0 soriclend. 10 was willful  The act
af sisbbing Vicars was willd,

It was prewedicsted. Hr Nl timne @3 think about i
s} thougn abown i Remember, premeditasion can b quick
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43 ‘divectly under, were in theit bedroon whare: the monder oceammed

instantaneowsT How e we know gl this? Well, 'm going
#2110 thurd warm & wst deliberate. And there wia defisitely
malice afrmebugh, either express, definisdy implied. Okay,

ME. MKE: Obgectitn, your Honor, May we spprasch
the benck, M semry.

THE QOURT: Allnigha

MR. MKE: | iz 1o intereupt Counsel's srgument.

(OfTyenimd beoch confremos).

MS. GRAHAM: Oliry. So we look at Lhe evidencr before
U murder, during, the mrurder and afiey the murder, Whad did
hee say, the defendant? Whal &id ha do before the murder? He
suid [ wanl o il the bitch. Ho wld Cheryd Mraris (ot 1
weant to kil the bitch, she's poison. Why? He told her why.
Shae ok throe years of biz lite.

You can jutye the crexditlity of Cheryd Morris
herself. He even wid her how ha oould Eill samebody with a
knife. - He denpestrated to Cheryl thit e com kil pormebody
with aknife, He talked shoua his proficlency i e sorvices
with & knife. His painkg, Before the owsrder he eaid all
thaet

What shoust durhg; she: rrunder? Well, that's a linl=
spugher beeawse we don't really brw whal was 32id o cxactly
in what order that transpimd. W kmotr el the Toiivers, wha
Live dircetly undder the Gefimdant aed Vicoriy that night,
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directly under, And Joyoy told you a3 she was biying i bed,
shn beard Jots of thumping, lob of moises, a waoetan orying,
She: kept turning op the vokane, It got ouder 10 won't on
For sbout wn hows, She beard thuntps, she hesrd cryfng.  Asd
then w: one poin i gont 3o loud, it woke Cookie {plusetic) op.
¥ou remember, be ponpy up, what the hell? Stick tee broom up
= yiru kww, the o beonin triek on the oeiting, you know, o
Iy o cpaiet H dowa [1 dide't qriet hdown v got louder.

And then Cookic was w0 frickin’ ivitsted becanst he
wis swolom., He went ug thine &g il them te quied down, end
what did he see? Well, bm saw Victoris leying there i = pool
of bood. And Cooice’s reaction s what 1he hel) did you do?
He ran down stair, smrted calking, for people b exdl 911,
Dee fermtant nevey ke Bim a0 call 911, M smw Cookia, Tol
him to get oul. Mest impcrely, one of the things thm we
v invfer that during fhe murder, since we don't kexrw oyactly
how evezythng trenspired, we hive phosoy

The photos, wnd you know the sayig? A pict i
worth & thousund words, Thess sre &8 gring o ba back io the
Jury room, Stee's Exhibit 35, Stee's Exhibdir 15, State's
Exhibit 39, Stae's Exhilir 46, Steie's Exhibit 39, Stae's
Exhibit 38, 57, There's more, folla. I'm ool going o show
you all of thern. How pheut this oo, £7 Suse’s Exbibit ¢0.
How aboul this nre, Defendant’s Exhibit LILIT "That says it all,
readly, Fictaey worth a thourpind wonls
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After, well aftcr — sfler, we haee Todd coming in
the mom. Tadd Annbrosier, mmember U neiphhor o the
maimeTnoe guy thet worked on the property? He corme in he
o brrause Coglce’ Jike dude, you know, call 911, He's dane
kilied that litte pirl. Todd goes up there, He goes into the
o He smes Virtoria Inying on the pool ol %lood. Amd what
does the defendan do? He xuyy gl the fack oul, end fe bk
2 rwing ¥ him, right? That's whea Todd wstified to. ¥ ou can
bekeve Todd if you wem to, but —

5o he takes o swing o Todd. Todd cals 911 They
bewer. Cookie s he saey s facz. They all — Todd,
Coakie, and even ke reighbor next door, Dooriy (phoatic), who
srw the defendm (et night — deserbed this fese, this scary
fisce tust the defendam had: [ scared Cookie. ¥You mmember
b wette] do0 et the hell nal of there. He wamted o et the
bell out ol there becaioe he said he didn’t konerw whis would
happen io ham,

5o defendent dednt call 11 We know thel because
Destetive Wikimmuatin okt vog that he checked the ocll phoney,
ol there wes sbsolmely 30 ey o 911 L think thiorg wem
threr: oelf phanies, meybe Fur recoversd from Lhat apeetoent
Hedidn't call 911, He dide’l call fr belp. [ s was an
actite, if this won ssii-defemse, if she stabbed bherizlf,
vou'd cafl 917 for help,

And when they came, becaozae other people had in cafl,
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o st have & stagd ofT in the bedmoom with them. You
would let them afend o o woman tha you supposedly ke
blezding all aver the fooe. But vt dide't happen. [nsead
whe ey g there, you bexnd from Qi Conn, Sanzmes
Bulisjos, Taylor, Hutcherson, they wens 21l on the sene. He
waml going 0 k1 them neas him end Vicwrdes, They'ne
shoudinig $o him, you koo, is she Taot? Whet i deferdan)
sayiog? She's dead, she's zlive, gat the fock out, go awsy,
Tuck you, fuck — there's 50 many incansicen) siemeots,
There's 20 many things the dofendam said.

Bul what we do know is be never would allow - end
th policc amnownce Metro, we ntxd 10 pet ber help, s she
adive, is she dead? He wouldn't respond wam get the fuck oul
We noed to get medicel 1o her, Getihe fuck ot Okay, 5o
leying on the flocr. They can't go inthere? Why can't they
go in there? There's protocol. They don't have him i his
lines of sighe?

They sex o woman's foet o B Sirgeant Mewberry,

F beliove peeks seoumed ihe comoer, there was estimony of that,
endd st and sy cover me, you know. They cart go e,
They think he's baiting him, you know. They kestifed w sl
The: things thal he was saying amd his demeanor, and they think
theyne bailing him. He — they can't e, They don’t know if
there's n wespon, They just see a woman lying in o poal of
Page 142
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blead on the Boor.

Thry et 3wl wvergency persoanes] i & Siustion,

a dynomic situstion Hke that  Defeoulanr vwanibd silow — eves
if s was alive ai that point, ke wopkint allow her ko be
mesied Ha winald ot sllow e ko sfiter 4 roem o belp
bt Theey had bo i S twice mod deag Wm ot of the room.
Well, he sxys he doesn't wani to besve her hody.

Het peti et — [ oy — bet's poe, wihad else:

Isproncd alfier? Oy, he told Hutcheman, yoe know, once he
wad In cusiody he was pul in the tack of 3 pxrol car — 5
putio] . He sy sory, ¥, [ didn't men in b yo, let's
20, bai's go, er's dothe b0 et Soery V dossn ol i
Sovy V.

The fact thirt you have remoes: afler you kill someone
does mi negeie e intent ko Kill o fhe time. Sory ¥V, that
dooen't ot & Hie masde 30 masy saementy, You knew what, [
't — Mt Dod el prving o go 00 thern bt we winbd b
o 24wk

You saw the defendant westidly iz his taped stetement,
Well, you saw the tiped stademwr) thar Detective Wildemann —
it was Detective Wildemanm end Detective Keicger (phonetic) 1
believe = Kleger. You gieys saw tet. Yeu know how oy
i Fmt stotcyrecrts he made aod things be spid. You were shie
w waneh hix deresmn©, gad yoo were ahle, vou know, to olerve
Drotective Wildememn ssd Detective Kisgrr with him. Yiou can
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Juddpe their credibility and thelrs durbng that nterview, And
¥ou poys are poiog W have that, end T yod want 1, yod can
waich it agaim,

He lestified today, 20 you can judge Ut credibilicy
of hirn on. the suind todey, you kncw, Yoo <an infer, yoo o,
¥ou know, e demneanor. You koo, there's 1 box of Kleenes
right there. [ didn't 202 ooe Klome lified ool of tha box
while he wae up thire. You guys sew il You ke whon be said
1 canl g érver &, 3 — therme's 400 tuch.

You know whar's interesting, in opening, Raser Mr.
Pikz gave, yod know, 8 briel opening whee be s3id one stzb
winasi, one sish woid. And 1 find iL really inanie et tadsy
on Lhe stand the defrndart when: refemed w akobol, what did
he miy? One i oo maiy. One drink iz oo many. Well_one
siahy wousd 18 6 many.

Thix is much mare tan serood degree murder, Second
degree would anly sy if defendant acoed Eestinmlly g
did net have the time 1o think sl wiun he ey doing

(indiscerniible). Mo soccemmive thoughts befor:
sabding Viciors dest. He hadn't ok The Tacts s be
had pheanty of vime Fos e weighing of choices and decided ko
kill despite the possibie corequences. There's plandy of
Litme.

b toesn, co-counse] Smith's ~ mven if you believe the
defrmdants verekm of, you know, The incident betwesn him and
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Victorta, he had plnty of time 1o think aboug il The
defendemt bad time o premeditate. Apsin, oo
premeditation. I's not, you knaw, planning for days or weeks.
Priot ur the siabbing defendant had succsssive thoughts abeold
what he was going o do, This is much moet than vokmiary
manstaughter, Again defendant had plenty of ime to trink
showt what he was aboarl 1o do, W0 weigh his chaives gnd
eonsider the consequences. Defendant wanl the Vicloria dead
It's nol self-dafense.

We: talked about self-defense snt what that is by law.
It's ot self-defenme, Yoo kepw, oven if you believe the
defendant's vorsion thal Yictaria hed the louft and came st him
and was the infial agproxsor, you know, he's bigger Wha dfid
¢verybody say, sJ the neighbors?  She's an ity bitty thing,
She was a litlls thing. You know, we have her drivers
liczmse, She was wihal — well, be even admined, what, she's
five, Four, & buck ten, a5 Mr. Smith said. You know, she's a
Iitiler bety thing.

And b coitld heve wsed other means. So zeli-de e
s just absohstely — it — it's 50 far from the rcalm of
wif-defense. Deadly weapor. This is & nwder with use of »
deacly weapnn, The knife wws the cinme of desth, oloy.
Acrodivg o the knw, | o this point thal Lhis woubd quatify,
even thowgh Wolfgang Puck protubly didwi cont=mpiate his
bucher knife being wed to stab somebady ta deah, 1 think
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thai this certainfy qualifies under the law 25 1 dendly weapan.
He ekt abnnrt his proficioncy with o knile.

In conclusion, afier weighing wll of the avidence -
il there's & lot, you gayy beve a sk ahesd of you — St
s agking you to retum a verdiet af guilt for first degree
rmurder with uee of & dexdly wespon. Thask you

THE COURT: Thank you, M. Crem. M. Palm,

MS. FALM: Themik you, hudge. Good afemonn, e
and gesiboen. Thiz may be your e time tee 1 et o /%
iy you becauze it Yol bl =2 the begimning of this case, i
you come ik with anyihing other then a lirst degmes miondsr
veerdict, we're dooe. [T yom covme bk with 4 firs dagree
murder yerdicl, Sen we weould be doing annther penairy phas:
afier this, So and after my cloxing Wiy, Yhe St wil g
snother chance. Thesy got thal odber chance W0 angue agmn
bezausy they have the burden of proaf.

ME. GRAHAM:. Objection, Judge You kpow, the law
says =

ME. SMITH: Can we approsch’™

MS. GRAHAM: - 1l ve're: not —

MEL 5MITH: Let's apprcach.

THE COURT: Sustainnd, Mo, overruled. Go shead, Mr.
Palm, yow'ne fme, Go shend,

M PALM: So they w41l argue sgam, and this wiil be
it for ut, [ fust woot w0 ackdress some paicts that Ms. Grabham
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Lk Yoy o ghe — vadked sbout raganding the ury
imstnactions. When Mr. Pike argued to yon, he tid you that
you shoulkd start your deliberatons in this case with x sacond
degres munder of in other words, you'H be able to nule ou 2
first degres: munder pretty fast, snd hor's why: [nstroction
34 tells you how you consider evidenoes of voluctzry
fbowcication, R you can consider that evidenes 10 reduse the
mbent — ax far as the inlenl equirement for & munder.

A Pt deges preeoditated murder, &y instructan 16
will icll you, requires — oopa. it meguires deliberatinn.
"Thoet's thite righd here, Deliboration's the procsss of
determining upcen 1 course of action 1o lgil as a resul of
thought, inciuding weighing the ressons fior md against the
action and conskiering the conseqienoay of the sction. A
deliberate determinstion muay be serived & in & short period of
tine, Yt I all cases the dolermination rst 1ot bé formed in
passion or if fermed o passion, it must be caried o afler
thent's been time for the pasxion 1 subside xnd deliberstion
10 oczur, A mere ueconsidersd snd resh impulse i not
delivernte, oven if it includes the iment o kill.

And alwo, & firsl degree murder requires thisl yorts
find poqtcditation. As far as premeditation is defined, the
outh {indiscemible} dormiion of tine, bal the exiem of e
reflection. A cold, cabculated, judgment and decivicn mary be
& arivied ina short pericd of Hme, bur & Mcre inconsidensd
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and resh impubs, even though [t inchades an toecar i ki, @
not & de:iberetion, and premeditationn wg wil fix the unlawiul
killing of murder of the firat degroc,

B0 you can contider Mr, O eek's £xirema
imoxication wiven you're sonsidering whether the St hes
prowved o you 3 Brst degree st med | sibmit 1o you they
have ool 1o pddition the State baes the burden of proving,
bfore: you comsider sy of erimes, Lhey heve the burden ol
proving beyond & reoxemable douht S ahenes: of el Fdefense
ared accident, They have iot done =0,

And T aby sybenid that s, Girubaer hiss spoke 2 link:
it 35 [ar 25 implied malice berause implied matice i this
case doet it npply W w (st degree murder theery. 16 you
wezr going 1o fird gudl doder § teory of imphed malice, you
harve te only go ko soond degres munder.

And there's snnther mAruction Tt might be 2
litthe oonfising to you, and thal b insmaction 19, |t b
alwmt secopd degree murder. The only park of tis insruction
thak applies i this oo i the first part, munder of the
secoind degree is munder which is ao unlawfil killing of & hussan
being with malics sfoncthoughe, the sume Thing roguined for
thirzt degree murder, bunt without the deliberation end
prermeditation fiof & frat degror murder.

MR SMITH: Judps, mary we spamach?

THE COURT: 1 #sink its okay. s eruomers. Go
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ahend,

ME. PALM: Thank youw

THE COURT: Go nhead.

M5, PALM: | also wanl 10 driv your sitention m jury
instuction mamber 17. This jury inssuction wils you tat if
ol 12 o yerg thinks ir's & murder, bug not 20 12 of you Lhink
if's & first degree murdey +« some of you think ferm, some of
youl think secomd — you have o go with second, Yoo can't po
with Rrse b rells you that if you think he's guilty between
the ey degreex, he mes be convicted of the lesser offense,

Agnd them £F you find that be did not commit a Fryt
or seconed degre= mupder, then you look ol manstaughter,
There's voluniary mansigughter and involonary mandaginer,
M. Ciraboom: tafked about the instrustion. for & volisuary
marrtlgaigiier. And what [ wint to draw your stetion to in the
largnige in here, this middle paragreph, the provecation
requlred For voluneary mansleogiver mum either consist of g
s:riousuﬂhighlypmvﬂdmhﬁwhﬂimdmnﬂupﬂm
killing stlTicien to axcite mn fresistibhe passion in &
rezsonable porayn or mn afempt by the person killed 1o comns
a serious peraonal infury on the porsen killing. Tha does no
requare @ phosical injury. An a vohaiary menstaghier can
resul after & pasion fom you walk in and you find somebaody
sleeping with your hasband or your wife. That's the Lind of
Py we're tadking abean. 165 Son injury, bet it dotsa't
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meam it haa ka be n physicat njuey.

Ared thia has been sert ol n king wial for 1 ome week
trial. Amd sometimes a3 trials go, they pet  linke bt
contertioys, xnd | just want 1o say ight now if | o Me. Pike
harve done wrything ro offiend =oy nf pou, we da mo1 W o i
hald thsl egrinst our clienl beconse wi are prowd o be
FEpressting Mr. OKeefe. And = please forgive us far ory of
Bz .

Brian O Keefe 15 pot proud of the chigices in hi Jife
and of things it he can't coatrol. You hesrd sbout the thres
praw felgary oomvizilan he has, aod there gre msTUCtions
Eelling your barw you can i thost, and they're a linbe bit
confusieg. o1 just wanl @ poist (oot o 1o you, Koo,
They're jury instnrcions manber § wed 9,

Mumber B txils you that the ol fhet ha's been
comvicted of & Rlony may only be considered For the purpose of
deermming credibility. 18 docs e necessanly desomoy or
impair his credibility. [t's one of the circomstanees you can
contider Sn that is an etrocrion whing you how o
sonsider the credibiiity of a witness. Becwnse Mr. OKeete
trstified, you can consbiker all e of thase convicions fist
thal purpose, but i's ool evidence ot his guil,

Instruction 9 talky shenst the one convicion that wes
letin fow the tanpose: of showing motove, snd thet'y fhe srior
demestle: bamery comviction.  That cooviction can be conshdered
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m evidence of motive, if' you Syink that there is mative here.

Brian bas & severe and cheomic disease with by
sloohalism. You lcsnd that Sorm Me, Paizmoo, who does the
MINDS craumseling. Ha bas mulffercd & 3 Jong time fmen i1
Its infimesoed by choicers, o Be's muade semne had choioes.
Andl he's paid ther price for those iyt like he has paid the
smice for his prioe crbiey, He's Io=t loved oo Se's fomt
relatituhips. 1t's affected his jobs, and now he's in a

P ask you to they abous the whole person that Brian
iz becanse there's same pood whont hlm, wo. As 3 very younp
man, |7 yemry old, be goes frin the service. e tervegin
combal He'y 5 onmibiet veleren, He wid deioewted. He did some
guood things, And then e sccumbed to s diveoe, md be bas
bemled] (v overy day of his life. 165 cost bim dearly, ol
it's & strmggle that he's sucryrybed 1o ver szd cver.

Bua e iy estitled o the procection af the
Constitttion that he Fouught 1 defend, s thed Comstibszon
requires thet i you convict him of & oime, it 2o be becrice
every elemem of that crime 13 proved beyond » masonsble doubt
and not becawe he's dons s bad things ar you dont like kom
of you don'y like us or -~ these mequire thae ym hold the
Stax the barden of the prood becmise thal's whad o
Commmtints 5

Hrian lotd you what happeoed on Movember 51h, He
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didn't have to. M didn1 have I take B stand, A ertminal
defendar is oever cequired to testify, end he got up e and
he kddf you what kappenad. Tho Staie has offered you
absclutely oo proaf fhei mything =l secmed, Ow th
evenizg be sl Viciorin were oofchisting the prospect of kim
going back o work, wnd be admitied to you that he wa locking
fiow 0 ngatson 1o drinke. Fe waned 1 have something o
ceiebre, He wanisd uy drink again.

And they went out and they had & good time, and they
weTE aing o & couple, and that eveting did not s -on
with xiry intent 1o harm Victoris.  They sarted drinking wine
= home, thet: they went o the Parks and they drank free drink
aficy fiee drink. Thar's why daey were there, He doesn't
remember whi drove hiome, bt be nembers parts of it and he
temembers wikiing Up in the passenger peat, atul the Shaic's
eviletos sepports that. Thiy is Stae's Eahibil O,

1 you nite froms diet photograph, the pacsenger o
in the ¢t is molined The deiver's stat is moved up There
ErE even ey I the center oomnle.

Whet he wakes up, they're Sivimg 2 litthe bit of an
argument. Sk wanted 1o go out w0 il He wanitd o keep
drivking brcause he waniked w0 ceich up with ber. 5he goes
upsiaire, he gy dows paira, e he Slorps for g fie
buill keigper. He rememiers gamg wpsiairs: He mmembers:
hitting the il He remembers Fmory Hetchons coming o, and
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that is swpporied by Fmmy Haccheos's testimemy. limeny beand 5
boud oise, came oul, 20¢ he siid Brian'p sunding out thers.

Ee remembers going in (e spartment uy vy the
bathmom. Using the bathenom, Yictona's i the mssipr
b baihroom making s noises, sppanesaly stif mgry,
He decides be wants to smokz sop more. He goes back oatside
He's smoking ouslde. And then he twld you s Seppened when
heo went into the bedredes.

He gocs in (e bedroom, was going 10 hang vp hix
jucket. The Hghts were off. She comes Fying ot of the
kathropm with the knide, stanles him. He usas Ris jaekort 10
ward ofTthe knife, apd thal i sse apponies by e svidence.
This is Deferiee Exhibit W, Thiy i his jacket lnying there on
the other side af the bed, T blinds are falling dewn brcacse
thwt jachiet hit them,

He weils you sbhout the srugghe that they had md o
she wa holdieg the knife. Ifyou imegine this o the shurp
sk of Use icnife, the adge of Lhis vuler, she's jabibing the
knife st him  He grabes it, the grais it pul of bis hasd snd
cuts hix hands, ¥ou weuld cxl your hands where his hands o
vhiar b snid be grobibed it, mod the evidensx upports that,

And Dr. Schiro told yor thi bis hand winnds afe most
likczly & deferive injury. From AR the options thal there
e, De. Schim came in hare and Wld you the maost Likely
option is thad they &re omvasiel with defonsive injury.
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S0 he's grabbing her wrists and he gets abobd of both
wrists, and he's trying w fight with her, and they'r= moving
arcunel that tiny Titte area by the bed, and you saw the
photographs it a limy 2rea. They fall dawn om the bed, mod
from Lhe weight of his arms, the knif: goes in. And # goes
In, and the way if goes i3 the seme anght &

{waliscernible). [t goes in like tha, Or actually,
the sherp parl is o the back. So she's halding %, be has her
hend, it weuld o in fusd i this, sharp pact to the hack
[t maltes 2omz. And the Stmie cann dsprowe i, a5 is their
bimdenn They have i disprove that,

He twold you thal he dida't malize that the knife
went in. He didet nalize it weat in. He dida't ealize it
woni oul Al her understood in bis drunken stupor was ther ghe
siopped maving and then the bed started geiting wet, and e
starts bocking for an injury, wnd he doesn't know what's
tempening. He doesn’t understand i And he's moving her
sround the bed trying 1o find out where is the injory. And he
ke the pillowcxse off, and he's trying to hold that up 20
e idury that be does Emd, s Beer (imts s Sloody, 30 be's
taking thent off facking for is there a different kind of
inpary. He doezn't know what's happoned.  And he b drunk out
of his mind, and e all know that

Thers are n ot of instructions on seli-delens, ood
iy is not a clansic selfdefenee. Bt thase instructions are
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given of the ssue of seli-defooe ax rmised  Brisn's defonsc
is ot U b Imevuionally killed der in pelf-defense, which
vl be the: nermal seil-defense. Brian's defes is that he
scwed in seli-dafense when she's coming 21 him with a knife,
and that she was killed i an accident during thar
self-defense. S ifs vt the unml xejf-defone:, Sy wmne of
those instructions mighl be a [itle confusing, but ther & the
deforsc that we e putting forth is $hei this happened during
hix reenonss by et atiack, nd the stab itesl! was an
sccident

What Brismn i you ia actundly 1he only thing that
makes wense, given all the evidence. 1§ exphains the noises
besrd by ihe Tolivers. And the Tolivers cannot be right io
Orcir descriptions of time if you wist to believe the =gt of
the Sple e herause Joyoe bd you she sarted hoaring
noises eround $:00, and she konow Ul because thes's when her
wnd shee capubdn't e then becanse there's o going on
by,

Well, she sy Cookie wike op o 10-06, went up
shortly thereafler. Cookic seid he went up shout ¥k 15, and
that does not jike with the 910 calls. Those 911 ests mr
made at 1102, 5o what's heppening for 45 minutes? If you
believe the State’s evidencr appwrenthy » two funur beafng,
Ls St what they're Irying to aliepe becapss ves, Yichons has
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£0me: Intiizen, bt a% you hear fom De. Bejmriin, yhe can't dae
any of these breiscs, They could be up tn tom; weeics old
She dosin't know.

And & you oak e the brgises snd oof the maduple
Prctures of the samc bruises. Some Jook older. Some fooke
newes, md nong of e [ook like a vom Sour beatiog. None of
thiem ook like a unc kowr besting, Thot would ko heen some
sericuy dimage i It's constent hexiing godig on for one hour
And Viciorin had cirbosis snd thar sffects your hruising
ebility. And she wes alan i u dmnken stpor bersedf,

Wz dan't Iy et she's not walking into chairs,
walking vt txbies, bomping inm things, thet she doesn't have
2 Lot of bruites crdinarily on her feet which she - when she
walks into a wall. Carrhortiz affects your brufting, sed you
wonild barise, accovding o teir cwn cxpart, vpon bess than
forceful commct and you woudd broiss easier

Jimmy Hatcheos, whe lived right next door o Beix
mnd Victsrin didn't besr 3oy poives ued 10:00 c'elock, end
Wi &'y when he heard & boud poise omside no fhe ril, snd
that'y ‘wiyen be wen owf, #nd thets when Brian wis ool there.
Yo wouldd thimk chm Jimaty Hmtchux would hewe bear some kind
of mostring, goang on. Axgd with Victovis's blooding problem, Dr,
Benjamin said she vemald have Bled out quickly, #t way prbably
fasz. Shet weibdin't hurve bpen wp e mosaing For an Sous or
v Bourd o smy length aF Eme.

Page 157
ROUGH DRAFT TRA

0003063
903249




