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MR. LALLI: Do you give that one? I thougnt you
didn't give that one,
THE COURT: Well, I'm gaoing to -- you wanted me to

give 1t? T don't care.

MR. LALLI: L doesn't -- it's up to you. It
doesn'c --

THE COQURT: I regally don't. But you know, I don't
have a trizl every week anymore, and T really don't —--

MR. LALLI: Right. Well, I may as well give it.

THE COURT: AlY right. Give it. All right. And
the Iast ocne is, "Now, you will listen tc argument." 8q,
there ace the instructions.

MR. TALLT: We'll have to change —-

THE COURT: I don't know if we're on the record, are

wWe'?

MR. LALLI: =-- the verdict form also.

ME. O'BEEFE: Aand the verdict form, Your Honor, the
last ane.

ME. LALLI: We'll have to --

THE COURT: That's the instructions.

MR. LALLI: =-- change the verdict.

THE COURT: Mow, this is the verdicr farm I have in
my hand.

ME. LALLI: We'll have co eliminate the --

THE COURT: You have to eliminate that.
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MR. LALLI: -- manslaughter verdicts.

THE CQURT: Right. Guilty of second degree with
use, without use, and then you got tg scrarch out gquilcy af
voluntary, and guilty of voluntary with or without a weapon,
all righg?

MR. LALLI: Yes.

THE COURT: B¢, we're only going to have three
verdict -- three boxes, right?

MR. LALLT: Corrsct.

MR. O'KEEFE: That's what we had at the second
trial. Yesz, sir,

THE COURT: ©Okay. So, that's what we're going teo de
then. 5o, let me get my book, and --

ME. G'EEEFE: Mow ¢an I bsck Up a2 moment, Your
Honor, on the -- since we completed this -- the State's —- I
don’t want to -- I'm SQrry, Your Honor.

THE CCOURT: Ho, what ——

MR. O'KEEFE: 1I'm speaking out of turn. I don't
want to --

THE COURT: What do youn waat to back np?  Whar de
you mean?

MR, O'KEEFE: I don't want to disrespect you, and I
don't want to speak out of turn. The weapon 1nstruction in
this, can we back up now, since we --

THE CQURT: No, no. I'm going to go to that right
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NowW .

MR. Q'KEEFE: Yes, =ir.

THE COURT: Yeah. This is what we do now. All
cight.

MR. O'KEEEFE: Yes, Judge,

THE CQURT: All right. Far the record now -- we're
on the record, outside the presence of the jury. This is the
time to settle instructions in open court, outside the
presence af the jury. ‘

Mow, but I think -- hefore that, I think we should
numiber these. And then, this way, vou can allude to the
number that you don't like or anything, all right?* Because
I'm going to give that. That's a typical instruction we give.
But I might not. I might delete it. All right. Let's --

MR. LALLI: Well --

THE COURT: Let's number these now.

MR. LALLI: W= haven't -- I don't know if che
defendant is offering any instructions.

MR. Q'KEEFE: Yeah.

THE COURT: Oh, okay. Do you have any instructions
to gffer?

ME. ©@'KEEFE: Yes. That's what we wers going to get
to. But ]I wanted to --

THE COURT: Let's get to it now.

MR. O'KEEFE: 1 love this Judge. I wanted the —- if
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1 may appreach the bench tg =-
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MR.
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MR.

COURT: Do you have a copy --
MANING(: Actually, I could give the whole --
COURT: =~- for Mr. 1alli?

MANINGG: Keep your copy all together, akay,

Q'KEEFE: Okay, yeah.

MANINGO: Keep your copy all together,
COURT: Do you have a copy for me?
MANINGO: I do.

QO'KEEFE: ©Oh, great.

COURT: What is this? What in the world is

O'KEEFE: Basically, what it was, Your Hopar --

MANINGO: Your Honor, just for the recerd —— I

we're on or off, But Your Haner, this is --
defendant's propesed jury instructions from the
Just using those as reference for right now.

Q'KEEFE: Yeah.

COURT: All right. What do ¥Ou propose?

O'KEEFE: 0Dkay. ©On number 10, Fage 10, Your

Honor, with the foldie (phonetic) at the bottom, Judge Villani

had her supply a copy with an avthority, and one without for

each instruction. So, it doesn't matter.

Fage 10, on the abandoned and malignant heart,
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implied malice murder theory, I'm asking -- reguesting that
that be appropriately put into the State's instructions for
that -- mens rea. It 1s an unintentional murder, baszsed or an
unlawful act. It has tao bave consciocus knowledge and
disregard. You know it hetter than me, Your Honor. 1I'11 say
no more.,

THE COURT: Mr. Lalli?

MR. LALLI: Your Honor, we object to it, The malice
aforethought instruction that we give has been approved
routinely and repeatedly by the MNevada Supreme Court.

MR. O'KEEFE: In rebuttal, Your Honor --

THE COURT: Yeah.

MR. Q'REEFE: This is the third trial, Your Honor.
They've had -- there are three types of men rea -- of malice
murder, the mens rea. They've had intentional -- intent to
kill. They have had now the felony murder, mens rea. And
now, this is the last ane remaining,

In Nevada, we all know -- you know better than me:
abandoned &nd malignant heart is the eguivalent to depraved
heart murder. That is sufficient for secend degree implied
malice murder, It states it clearly in Coleman vs. State. In
2000, the Wevada Supreme Court stated this. It's on page 19.
1 even remember it in the authority.

it quite clearly states, the abandoned and malignant

heart instruction must be pretty well given on an implied
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malice murder charge. If it was the first trial, T mean, Mr.
Lalli could foresee it on simple malice daforethought, Bur
I've already been acquitted of intentional —- the inrentional
stabbing, is my argument, being acquitted by the first degres
intentional stabhing.

find, cokay, so then they return to second degree
murder, Okay, was it on theory 1, or theary 2?7 1 quess we
don't know, since they got it with duplicity. Was it the
simple malice murder, second degree; or was it a felony
murder, second degree? 5till, my argument in the Ninth
Circuit is, it didn't matter whether it was simple murder or
felony murder. Second degree murder is =rill secand degree
murder for double jeopardy.

THE COURT: All right,

ME. O'KEEFE: OCkay. 5o, they took out the felony
murder. Now, they're trying to just proceed back on the
malice aforethought murder. Expressed malice is gone. It's
in Byford vs. Hevada. Again, I'l1l use that authority; you
were the judge. Mr. Lalli happened to be the prosecutor.
They quite clearly state, expressed malice goes with first
tdegree murder. And you know it better than me. 994 B.2d,
page 700, Your Honcr, 2000.

THE CQURT: Well, we have an instruction in here,
"Malice may be implied when no considerabla provocaticn

appears, or when all the circumstances of the killing show an
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abandoned and malignant hearc." That's cne of the
instructions I'm going to give. That's a stock instruction.
I'm not going to deviats From this in this case.

Sa, 1'm going to mark this as defense propossed B,
And I'm not going to give it, but it's going to be part of the
record, all right? 350, when it goes on appezl --

THE CLERK: A court's?

THE COURT: TDefense -- this is defense proposed A,

However you mark instructiocns that I'm not giving. How do you

do that?

THE CLERK: I mark them as court’s exhibirs.

THE COURT: Well, then do it. Court's Exhibit A,
Is that -- you want to do A?

THE CLERK: It will be 10.

THE COURT: But is that going to indicate that's a
defense propesed exhibitc?

THE CLERK: Yes.

THE COURT: All right. That will be marked as

Court's exhibit, not given, all right? What else on this —-

MR. O'KEEFE: Okay. There was a -- Court's
indulgence. And we are -- the non-flight instrucktion, Your
Honor . This --

THE CTOURT: The what?
MR. MANINGD:; FPFage 27.

MR. O'KEEFE: Page 27 in your packet, Your Honor.
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THE COURT: UOkay.

ME. O'KEEFE: There's ample evidence that gualifies
for me asking for this instruction at least. I mean, I did
not try to flee the scepe. In fact, it's perfect, because 1
was asking, and then, [ know, with profanity and wrongfully, I
was demanding for them to come in. | didn't try to flee. I
mean, I'm asking for the instruction. T think I'm entitled,
Your Heoner.

THE COURT: Mr. Lalli?

MR. LALLI: Yeour Honor, zhere is no jurisprudence in
the State of Nevada to give a non-flight instruction. In
tact, when flight instructions are given, the Supreme Court
has urged district courts to vtilize caution to make sure that
they wers appropriately given.

This Califernia instructicn would certainly be, you
know, prablematic if given. There's no legal authority in
Hevada for this sort of instruection. I dan't believe it's tha
law in this state.

THE COURT: Well, in 38 years, I've never seen a
non-flight -- not that this thing ¢ouldn't come up new. I'm
net saying that. But I've -- even when the State wants 4
flight instruction, I'm very reticent to give it, because —-
$0, but it's 2 good -- maybe they'll make new law. You know,
I don't know. It's a unigue instruction. But I'm going to

mark it -- I put here defense proposed B, not given, and it
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will be made a court exhibit. All right? 1Is that what you
want to do?

THE CLERK: I c¢an do it toe, 1s I can put a cover
sheet on it and file it as a document, or I can mark it as a
court's exhibit.

THE COURT: Mark it as a court exhibit. May as
well, right?

THE CLERK: Okay.

THE COURT: &All right. What elss?

MR. O'KEEFE: Your Honor, I den't know. On page

THE COURT: Page ZB?

MR. O'KEEFE: Yeah. Dves this already -- has this
been covered by the State's instruction? Yow would kngw by a
guick look.

THE COURT: Mo, it's not.

MR. Q'KEEFE: Well, ther I would reauest that this
be -- be entered.

THE COURT: Mr. Lalli? Page 28, or 297

MRE. Q'KEEFE: Page 2B, Your Hongr. 1It's this --

THE COURT: Oh, I'm sorry. I was lgoking at 29.

MRE. MANINGO: I'm looking for theirs.

THE COURT: Well, we have a wvoluntary -- we have an
intoxication instruction.

MR. O'KEEFE: Okay. A&nd I was just trying to --
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THE COURT: Well, it might not be the same one.
it's --

MR. Q'BEEFE: Yes.

MR. LALLI: It's not.

THE COUET: TI'm going to read it here. It 2ays, THo
act committfed by a2 person while in the state of voluntarcy
intoxication shall be deemed less criminal by reason of his
condition. Voluntary intoxication does not negate the element
of malice inherent in the crime of murder.®

MR. LALLI: That is the law in Hevada.

THE COURT: Right.

MR. LALLI: Malice murder, second degree murder is a
generdl intent crime. The state of the law is that
intoxication can be used to negate the specific intent of a
crime, So, in the case of First degree murder, the stapdarg
instruction that we give is that -- it's that language, and we
alsc add the line that says, “And in all cases, intoxication
will only reduce a first degree murder toc z second degree
murder . "

ME. G'KEEFE: Your Henor, with all --

MR. LALLI: What the defense 1s saying is that
intoxication is a defense te second degree murder. That's the
gist of what this iastruction says thac he's --

THE COURT: But it's pot. That's not the law.

MR. LALLI: -- proffering, and that's not the state
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of the law.

THE COURT: All right. What else?

MR. Q'KEEFE: Number 29, Your Honor, the one you
ware on. That ofe.

THE CQURT: Well, I'm going on 28 now. I'm not
geing kg ==

MR. O'KEEFE: Oh, okay.

THE COURT: 1'm going to mark that as proposed C,

MR. O'KEEFE: Okay.

THE COURT: And I'm not going to give it, all right?

M. O'KEEFE: Okay, Your Honor.

THE COURT: We'll make it part of the record.

MR. O'KEEFE: All right. 29 is the last one, Your
Honor, that I would like to try at least to get one, Crane ws.
Akate (phonetic).

THE COURT: Mr. Lalli?

MR. LALLI: Your Honor, it's probably when you were
& young lawyer in these cases back in the 70's, you know, this
might have been the law. However, the Nevada Supreme Court
has repeatedly said that this is pot an appropriate
instruction to give. This is the dubiocus alternative
reasgnable doubt instructicn. So, we would oppose it. Wa
give a reascnable doubt instruction.

THE COURT: 1I'm not going to guantify reasonable

doubt to the Supreme Court. I really don't like that. and I
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think this instruction is -- if it ever applied, is no good
anymore. 3o, defense proposed D, not given, but we'll make it
part of the record. Anything elss?

ME. Q'EEEFE: No, Your Honor.

THE CCURT: All right. All right. Let's mark
these, then you can argue the -- for whatever you want on the
deadly weapon.

Instruction number 1 is, "It is pow my duty."” 2,
"If in these ingtructieons." 3, *ap information is but a
formal method of accusing a crime.” 4, “Murder af the second
deqree is." 5, "Malice aforethought means." &, "Expressed
malice is a2t the [inaudible] or intentigon."

7, "The prosecution is not required to present
direct evidence of the defendant's state of mind." 8, "You're
instyructed that if you find the defendant quilty of murder" -—-

MR. LALLI: &And we'll have to replace this, Your

Honoro .,

THE COURT: ‘Yeah.

ME. LALLI: This is the one we'll hLave to replace,
We'll have that for the Court --

THE COURT: All right.

MR. LALLI: -- in the morning.

THE COURT: Okay. You just correct that and give it
to me, all right? ALl right. Band 9, "Deadly weapon means."

That's 2. 10, "The killing of angther person in
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self-defense.” And we got the self -- 11, "The bare fear of
death."

MR. MANINGO: ¥Your Honor, Court's indulgence,

{Pause in the oroceedings)

MR. QO'KEEFE: All right. All right. I'll go on so
we can spesd this vp, Your Honor, for your sake.

THE COURT: Yeah. MHo, that's all right. Okay. B5Sa,
T did -- we're on to self-defense. "The killing of ancther
person in self" -- and thet's 10. And 11 is, ™A bare fear of
death with great injury is not sufficient.” That's 11. And
12 is, "An henest but urireasonable belief.™ That's 17. 2and
13, "The right of self-defense is not available to an criginal
aggressor. "

14, "Actual danger is not necessarily to justify a
killing in self-defense.™ 15, "I1f evidence of self-defense is
present, the State must prove beyond a reassonable dougbt the
defendant did not act in self-defense.” 16 1s the, "NMo act
committed by 2 persen while in the state of voluatary
intexication."

Then we go back to the stocks. 17, “Ewidence of
other crimes.” That's the limiting instructicn. 18, "To
constitute the crime charged.® 1%, "befendant is presumed
innocent of the cgntracy of proof.™ 20, "You are here ta
detezrmine the guilt or innocence,"

21, "The evidence which you are to consider in this
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case consists of the testimony, witnesses, exhibits, any facts
admitted or agreed to by cournsel. 7That's 21. 22, "The
credibility or believability.™ 23, "Statements of the
defendant that are not made in caurt, but has been has beer
admitted, it is the jury to determine that voluntariness
[imaudible] . ™

24, "R witness who has special knowledge.® 25, "You
are only to consider the evidence." 28, "In arsivipng at your
verdict, don't discuss punishment.™ 27, "Whern you recire to
cansider your werdiecr." 28, "If during your deliberation, you
should desire any point of law." &And finally, 29, "The
evidence which you are to consider,*

50, wa have 29 instructiens that the Court is
indicating will be given. And we have the proposed
defendant's instructions that are made part of the recard.

Sa, just settle these instructions outside the presence of the
jury. This is cime set for settlement of instruccions,

Does the State obiect to any of the instructions
that the Court is indicating wil}l Ee given, specifically,
these 1 thraugh 297

MR. 1ALLI: HNa, Your Yonor.

THE COURT: Does the defendant, Mr. 0'Ksefe, abiject
to any of these instructicns the Court has indicated will be
given, which is 1 through 2§7

MR. O’KEEFE: I would like to highlight -- I have to
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do it for the record, Your Honor. Please forgive me. On
instruction number 8, on the deadly weapon.

THE COURT: Right.

MR, OKEEFE: Gkay. Can I give a little argument an
that?

THE COURT: Sure.

MR. O'KEEFE: NRS 193,185, the weapon ——

MR. LALLI: I think he's -- I'm sorry, Your Honor.

I apelogize, Mr. O'Keefe. I think he's arguing instruction
number 89, which is the actual deadly weapon.

MR. MANINGO: That's correct.

MR. Q'KEEFE: Ch; yes. I'm -- because I had aope
missing, Mr. Lalli. You're right. WMWumber 8, and this was
missing. I don't —

MF. MANINGO: 1 have it.

THE COQURT: 9 is, "A deadly weapon means any
instrument which is used in the ordinary manner contemplated
by it's design and constructien, will or is likely to cause
substantial bodily harm or death, or any weapon, device,
instrument, material substance, which under the circumstances
in wiich it is used, attempted to be used, or threatened to be
used is readily capable of causing substantizl bodily harm or
death.”

Usually, it says a gun is a deadly weapon. I don't

know if you ever say that with a knife, I guess you don't.

ROUGH DRAFT TRANSCRIPTS

NNA76 A1




19
1t
12
13
119
15
1¢
17
id
19
20
21
22
23
24
25

leg

ME. LALLI: I knife is not -~

THE COURT: All righz.

MR. LALLI: -- & deadly weapen under —-

THE COURT: So, but that's the --

MR. LALLI: —- specifically. But that is --

THE COURT: That's the specific thing --

MR. LALLI: That is the statute.

THE COURT: ~-- of what a2 deadly weapon is.

MR. LALLI: That is right. That is --

THE COURT: All right.

MR. LALLI: -+ the startute, Your Honor.

THE COURT: Mr. C'Keefa?

ME. G'HEEFE: ©Okay. Your Honor, I'll be real quick.
You know, I know I've learnad oge thing, that the instructions
become the law of the case, and it's your change to arque and
object, and not object, and it's a very delicate part of che
case; correct, Your Honor? You know what I'm saying.

TEE COURT: It really is,

MR. O'KEEFE: Okay.

THE COQURT: A lot of pecple take it [inaudible) .
But that's where --

MR. O'HEEFE: Okay.

THE COURT: =-- a lot of reversals come about. And
guite frankly, that's where a lot of new laws come about. If

something’s -- sometimes the Supreme Court will make new law,
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because that --
MR. C'KEEFE: Yes.
THE COURT: -- happensz a lot.
MR. O'KEEFE: Okay. So, having said that, Your
Honor, with all due respect -- and I appreciate your patience,

s5ir. My reading of NRS 193.165, provision 4, quite clearly
states that if the weapon is a necessary element to commit the
alleged crime, provisions 1, 2, and 3 do not apply. In
addition, I know you don't ike my -- I keep beating it down.
They've already said I did no unlawful act in the commission
of no crime.

THE CCURT: Who said -- they?

MR. O'KEEFE: 1In the reversal order,

THE COURT: Oh, okay. Which I disagree with you,
but go ahead.

MR. O'KEEFE: Right. But I have £g -- again, and
you understand. But also, the NRS 193,165 is guite -- it
seems 1t's ambiguous. It's guite clear. They just stated
yesterday in the testimony, the cause of the death was by the
knife. The knife in this case is being declared as the deadly
weapon. Jkay,

There's no other crime that was committed. There's
ng ether -- it's — it deoesn’t -~ if vou read subsection 4 of
the NR5 that T cited, it does guite clearly state that. If

the weapon -- if there wasn't a knife, the death couldn't have
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happened. Sa, you know, it doesn't make semse to me, Your
Homeor. That's Zust my argument, I'm sarry. I just have to
make it for the record.

THE CQURT: Mr. Lalli?

MR. LALLI: Your Honor, what the defendant is
referring to are those crimes where posseszion of a weapan is
part of the crime itself, such as battery with the use of a
deadly weapon. That is not an element -- or the deadly wespon
is the element of the offense; it's not an enhancement.

Murder does net work like that. Murder is an enhanceable
offense, and therefore, his -- I know he doesn’t understand
it, but his interpretation is an improper one.

THE COJURT: All right. Well, the Court agrees with
you, State. 3o, over the defendant's strenuous objections, I
am going to give instruction oumber 9.

MR, O'KEEFE: Yes, Your Honor.

THE COURT: Now, does the State reguest the giving
of any instructions in addition ta these the Court has
indicated will be given?

MR. LALLI: MNo, Your Honor.

THE CQURT: Now, daes the defense reguest the giving
of any instruction in addition te those the Court has
indicated will be given? And specifically, I have -- what,
defense prcposed R, B, C, B? And we'wve already made records

on those,

ROUGH DRAFT TRANSCRIPTS




LY ]

10
11
12
13
14
15
16
17
1B
19
20
2]
22
23
24

25

I 4 .

165

ME. O'KEEFE: Yes, Your Heocnor. Just the exhibits --

THE COURT: You made arquments --

MR. O'REEFE: -- that have already been provided.

THE COURT: -- and they're going to be made part of
the record. A}l right.

ME. O'REEFE: Other than that, I'm good, Your Horar.

THE COURT: You're good. All right. Doss the -- do
counsel ~-- Mr, Lalli and defendant, Mr. O'Keefe, youn'll
stipulate we settled these instructions in court, here in wpen
court, outside the presence of the jury, and they will be
given to the jury prior to the argument?

MR. LALLT: Yes, we would.

THE COURT: You -- we give these prior to the
argument, all right?

MR. Q'KEEFE: Your Honor, I'm so -- I'm so -- 1
apelogize,

THE COURT: HNo. 0o you stipulate tha: I could give
these instructions of law prier te the arguments, that Ehey
heed to --

MR. Q'KEEFE: Absolutely, Your Honor.

THE COURT: Yeah. Good., Okay.

ME. Q'REEEFE: 1 apologize.

THE CODRT: And then, agsin, just specific for the
record, the defense does not want the instruction, "It is a

constitutional right of a deferdant in a criminal case that he
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may nok -- that he may nor be compelled to testify;"™ you dan't
want that? You're not reguesting that?

ME. Q'KEEFE: MNo. That's correcec, Yaur Honor.

TEE COURT: All right, then it's your right. And
then of course, it's very important, because sometimes, a Jjury
will compromise, and say it's not -- it may not be second
degrae, but it may be wvoluntary. Sometimes, they don't like
to —- you want all or nothing? You want either quilty or not
guilty. You dan't want them to compromise. But it means a
iot in sentencing. I mean, what's the voluntary manslaughter?
What's the sentence on that?

MR. LALLI: Tt's a gone to ten, plus a one to ten.

THE COURT: 5o, bul you're saying to me on the
record here, M-. O'Keefe, that you g0 not want any lesser
included, specifically veluntary manslaughter?

ME. G'EEEFE: That iz correct, Your Honor.

THE COURT: Al} right.

MR. O'KEEFE: It's all or nothing, and I -- thar's
2l I need to say, Your Honar.

THE CQURT: What about the other trials; did they
have voluntary manslaughter?

ME. O'KEEFE: They hag --

THE COURT: T mean -- yesh, involuntary
manslaughter.

ME. O'KEEFE: The 5tate at the first —-
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THE COURT: No, voluntary manslaughter.

MR. O'KEEFE: The State at the first time, I call,
used a fishing pet, Your Hompor. They had nine verdicts te
choose fram, anc they returned a second degree with the deadly
weapon.

TEE COURT: Okay.

MR. O'KEEFE: Then, at the sscond trial, it was just
solely what we gave today, Your Honor --

THE COQURT: All right.

ME. O'KEEFE: -- the second degree.

THE CCOURT: Okay. S0, you're going to give me a few
instructions that you're either going to change, takes away?

MR. LALLI: Ye&s.

THE COURT: The wvoluntary, and a new --

MR. QO'KEEFE: The verdicr.

THE COURT: -- verdict form.

MR. LALLI: Right. Instruction number B needs to be
replaced, and the verdict form need te be replaced, Your
Hoenor.

THE COURT: That's all? Just 8 and the verdict
Eorm?

MR. LALLI: That's my understanding.

THE COURT: Yeah. Me, too. I'm just looking — I
wanted to make sure. All right. Well, what else do we have

to do here now? So, 9:00 o'clock.
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Let's get a little ground rules. T don‘t like to,
you know, interrupt people. T thought it would be fair -- but
we don't want to go on and on. Bow —— who's going to -- as
you know, the State has two arguments. Do you Lnderstand
that, Mr. Q'Keefe?

MR. O'KEEFE: Yes, sir. First apnd last. ¥es, Your
Honor.

THE COURT: First and last. Now, who's going to do
the first one? Have you made up your mind? 1Is it --

MR. LALLI: We've talked sbout it, Your Honor. That
will be Mz, Mercer,

THE COURT: ALl right. And then, ¥ou're going to do
the rebuttal?

MR. LALLI: Yes, sir.

THE COURT: &nd thepn, in between, you get to do --
how long is your arguments going to ke, for --

ME. LALLI: Well, Your #Honor, you know, it's =--

THE COURT: I don't want to limit you. I'm Just
saying, you know, [ --

M5. MERCER: FProbably 30, 3% minutes, Lops.

MR. LALLI: We think that the first argument will be
about 30 to 35 minutes. And depending what Mr. G'Keefe --

THE COURT: [Inaudible}.

MR. LALLI: -- says, you know, probably 30 minutes

in rebuttsl.
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THE COURT: That's what I thaought. All right. HNow,
Mr. O'Keefe, you are going to have a right te argue. And I
hope we don't have a lot of objections. I'm not sure what
cbjections could be -- maybe a little grovndwork an that.

MR. LALLI: Sure.

THE COURT: GSee, we don't want to -- I don't want to
interrupt your flow of everything., 1Is it -- sa, maybé we
could have a few ground rules here now to, you know, Lry to
keep away from -- if you want. If you don't, then I'm goling
te have to -— I'm going to have to listen to the cbjection,
and either sustain it, or overrule it.

MR. O'KEEFE: UCkay. Could I finish before he goes
into the new subject of the -- as far as how long do I plan
on?

THE COURT: Well, I den't --

MR. O'REEFE: 1'll share. I'm going to be real
brief. Heep it — I think less is more. Simple. S0, I'1l
share that. I'll let them know. Sg, I guess Mr, Lalli just
clearly stated that, depending on how long I ga, what I ga
inte —

THE COURT: Yeah.

MR. O'KEEFE: -- which is going to depend an his,
I'm going to keep it short and sweet.

THE COURT: (Ckay. Good. All right, all right.

That's -~
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MR. LALLT: Your Honer, I think the Court has besn
extremely indulgent of Mr. QO'keefe during this trial,

THE COURT: I don't think overly indulgent, bhut I
try to --

MR. LALLI: No, but I think appropriately indulgent,
as 1s the 5tate, I've tried not to object, even though, many
objections, I just have to, And I'm not sure that Mr. O'Keefe
understands that he is only allowed to argue evidence that is
in the record. His questions are not evidence, his opening
statement is not evidence.

And i his opening statement, he advanced this
theory about how he went into his house, his apartment, ang
that Victoria Whitmarsh came out of the bathroom and attacked
him with a knife, none of which is in evidence. And he --
it's our position he cannot argue that. He cannet testify in
closing argument. He can only argue the facts that are in the
tecord, And 5o, if he does that, we will be objecting o it,

THE COURT: He can of course go into the bad
investigation, the --

ME. LALLI: Of course.

THE COQURT: =~-- we went to the Paris. I dan't know.

MR. LALLI: Of course.

THE COURT: BAnd the vacuum cleaner, becauss ~-

ME. LALLI: Yes.

THE CAQURT: =~ he has a receipt to that effect,

ROLGH DRAFT TRANSCRIPTS

03773




10
11
12
13
14
15
16
17
18
14
Z0
21
22
23
24
23

175
Ang --
MR. LALLI: Yes.
THE COURT: == I don't know. Vons. I guess
[inaudible]. I'm not sure they did or net. I don't know --— I

don't know. [Inaudible]. But you just don't want him to go
into evidence that is not part of the recors?

MR. LALLI: Corect. Anything that's on the
recording that he told to the palice --

THE CTOURT: That's goad.

MR. LALLI: -- that's all fair game. He can argue
that, reasonable inferences to he drawn from that. But he
can't argue evidence that he said in his opening statement,
because it's not —- it hasn't been produced during the course
wf the trial.

THE COURT: Well, do you understand that, Mr.
O'Keefe? T mean, is it going to be a problem, or what® I
medn =--

ME. Q'KEEFE: Can I argue, Your Honor, it's the
third trial and I teook 2 polygraph?

THE COURT: No.

{Fause in the proceadings)
MR. OTKEEFE: Okay, Your Honor, you're going to be

surprised. It's going teo be short and sweet. And I'm just
going fo ==

THE COURT: Well, sgain, I'm not limiting you. I'm
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just sort of —-
MR, O'HMEEFE: And I —-
THE COURT: You know, it's good to go beforehand.
Because I den't -- what I dén't want to do is have you just --

your thoughts interrupted, and you're g¢ing to look at me, and
¥ou're going Lo — you know. I want you to have a nice,
concise, clear argument, where you're going. As you say,
short and sweet, to¢ the point. Byt that's up to you.

But try to keep away from —— you know the state of
the evidence. You could argue che stare of the evidence, what
¥ou said on the tape, or all the witnesses. You know, but
keep away from something that really is not part of this case,
because I have to I guess sustain an objection. You know,
that's not part of the regord. All right?

MR. Q'KEEFE: Duly advised, Yeur Honor. T
appreciate that. Just if I can state;, since we are on the
record, I'm just trying to -- the State's whole theory and
motive is just ludicrous, ridicuelous, and --

THE COURT: You can say that.

MR. OC'KEEFE: =-- that's all I was -- T was just
tzying to clarify that, why would I do all the things I did?
You understand what I was doing,

THE COURT: %You could say that, as long as it's part
of the record, which is -~

MR. O'KEEFE: And just -- you knaw, it's golng To bea
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short and sweet.

THE CODRT: All right.

{Pause in the proceedings)

THE COURT: I want to thank you so much. You know,
1 think everybody -- the case is not over yet. But everybody
acted professional. And hopefully, the jury will get it
tomorrow, and they'll deliberate,

And 1 keep on saying, Mr. O'Keefe, it's probably a
win-win situation for you. You're under sentence anyway. If
they come back, you're going to be very, very disappointed
with a gquilty. But I mean, you still Have -- You still have a
lat of issues here. You have your federal court that can't
take away from the —— and that's all we can do now, all right?
A1l vight. Thank you.

MR. O'KEEFE: &And Your Honor, I want to thank you
very much.

THE COURT: It's not over yet. Something might
happen. So, don*t thank me until the end of the case.

{Proceeding concluded at 3:32 p.m., until Friday,

Jung 15, 2012, at 9:17 a.m.}
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LAS VEGAS, NEVADE, WEDNFRSDAY, JUNE 13, 2012, 9:53 a .M.

{In the presence of the jury}

THE MARSHAL: Sir, if you will remain standing.

Please, sir, raise you right hand.
CANIEL FORD, STATE'S WITNESS, SWORN

THE MARSHAL: You may be seated. And if you would,
please state and spell your name for the record.

THE WITNESS: Daniel Ford. [D-a-n-i-e-1, F-o-r-d.

Ms5. MERCER:; May I proceed, Your Honor?

DIRECT EXAMINATION

BY MS. MERCER:
$ir, are you currently employed?
No, ma'am, I'm nok. I'm retired as of Japuary 1st.
January lst of 20127
This year. Yes, ma'‘am.

And where did you zetire from?

o om QP O

Las Vegas Metropolitan Police Department,

criminalistics bureau.

Q Were you a crime scene analyst with Metro?
A fes, ma'am. 2{ years, 3 months, and 22 days.
Q Okay. I want to direct your attenticn ra November

of 2008; specifically, November 5th, early marning of che &th.
Were you assigned to an incident invelving an individual by
the name of Brizan O'Heefe?

F.: Yes, ma'am, I was,
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o] And what specifically were your duties with respect
to that investigation?

A My supervisor called me and asked me to respond to
the homicide bureau to meet with the homicide detmctives, take
photographs of the suspect, and collect the suspect's
elothing.

Q Okay. And actually, before I proceed, can yau
explain for the jurors scme of the duties of a crime scepe
analyst®

¥ Tc respond to crime scenes when reguested by patral
officers or detectives. Document that scene through the use
of photographs, notes, diagrams. Sgarch for items of
evidence. Identify those items of evidence, if possible.
Collect those items of evidence for examination at a later
date.

Process the scene for latent fingerprints. Collect
those latent fingerprints, and subm:it those to the latent
print section. Come back bto the labh, do -- complete our
repoxrts, and submit any evidence that we rcollected at the
scenes.

Q Qkay. And you indicated that your superviser
reguasied that you respend to the homicide oFfice?

A Yes, ma'am. That's correct.

Q Where is that located?

A At that time, it was West Qakey Boulevard, just east
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of Decatur.

¥ Do you recall zbout what time you were asked to
respond to that location?

A T was around -- I was in -- close to the area. I
was -- it was about 3:40, 3:44 that he called me, and I gqot
there within three minutes.

o Are we talking A.M.7

.| Yeah, 3:47 in the morning. Yes, ma'am.

g Ckay. When you arrived on scene, who did you make
contact with?

. Homicide Detective —— if I could lock at my report.

w Would that refresh your memory?

. ¥es, ma‘am, it would.

THE COURT: Please,
THE WITNESS: Okay. Marty Wildemann.
BY M5. MERCER:

4] Tou made coptacht with Marty Wildemann?

b ¥Yes, ma'am.

Q And when you made contact with him, what was the
purpose of your copntact?

A To phatograph the suspect, collect any evidence from

the suspect, collect his elathing. Fhateograph the suspect,
show his condition at the time of the arrest. and then,
complete my reporta, and go back to the office,

o Okay. And that was what -- or Detective Wildemann
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requested that you do?

A Yes, matam.

Q Did you in fact photograph Brian ©'Keefe an that
night?

A Yez, ma'am, I did in one of the --

Q Or early morning?

A -— in one of the interview rooms,

4] Okay. And do you see Brian Q'Keefe in the
courtroom?

- B Yes, ma'am. He's sitting at the defense table

there, on the left hand -- my left.

Q Could you point to him, and describe apn article of

clothing that he's wearing?
S Wearing a blue tie, with a light shirt, and a dark
coat.
M5. MERCER: Your Honor, may the recocd reflect that
he'z jidentified the defendant?
THE CQURT: The record will s¢ reflect,
BY MZ. MERCER:
o] And I believe you indicated that he was in an

interview room; is that correct?

A ¥es, ma'am. That's corrcect.
Q Is that where you went to actuslly photograph him?
.} Yes, ma'am, 1t was.

M5. MERCER: And Your Henor., may I appruach the
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witness at this time?
THE COQURT: Yes,
BY M3. MERCER:

G Okay. I'm hsnding you what have been marked for
identification purposes as State's proposed Exhibits 60
through €4. Could you please look at those and tell me
whether yvou recognize them?

3 Yes, ma‘am, I do recognize them. They're
photographs of the defendant that were taken early that
morning of the &th.

] Ckay. And you in fzct took thess photographs?

A ¥Yes, matam, I did.

M5. MERCER: Your Honor, I would move for the
admission of State's Exhibit 60 chrough 64 ar this time,

THE COURT: Any objection, Mr. O'Keefe?

MER. O'KEEFE: HNo, Your Honor.

THE COURT: Thank you. 60 through §4 will ke
admitted,

(Exhilrits 60 through 64 are admitted)

M5, MERCER: Permission to publish, Your Honor?

THE CQURT: Yes,
BY M5. MERCER:

4] With respect to State's Exhibit 60, is this just an
averall photograph of the defendant on that night -- or that

early morning?
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A Yes, ma'am, from the waist-up.

O And thar's how he appeared when you responded to the
homicide division?

b Yes, ma‘am, it is.

L] With regards to State's Exhibit 61, what is depicted
in this photeograph?

S It's a close-up photograph of bruising, an abrasion

to the forehead, with a scale, with my initials and P number,

DAZ244F.
g 4244 is wyour P number?
A ¥es, ma'am. It was my ——
Q And what is a F humber?
A A F number is a number assigned to an employee of

Metre when they're hired. It remains the same with them until
they retire.

o And is that basically your way of documenting that
you took this photeograph? .

A Yes, ma'am.

Q With regards to State's Exhibit 62, what is depicted
in this photegraph?

A It's a ¢lose-up photograph of the right index
finger, the inside -- the palmar side of the index finger.
There was a laceration on the index finger, and dried blood.

g And that's what you were attempring to document with

this photograph?
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A Yes, ma'am.

Q With regards to State’s Exhibit 63, whar isg this a
photograph of?

A Just the photograph of the right hand of tha
defendant, shewing -- askxing him to extend the right index
finger to show what the ocutside of the hand looked like.

Q Okay. &nd there appears to be blood or his thumb as
well?

A Yes, ma'am, there was.

o And Staze’s exhibit -- here let me move this.
State's Exhibit €4, what is this a photograph of?

.y Just a clese-up of the right hand with the index
Einger extended.

Q And let me zoom-in for a second. Does there appear
te be an injury to his thumb as well?

A Yes, ma'am. There was a slight lacesration.

Q After you took the photographs of the defendant, how

dad you proceed?

A We had the -- I asked the uniformed officers that
were at the interview room at che time bo assist the defendant
removing hiz clothing, We placed them in paper bags that T
use for evidence collection, and then took those back to the

lak with ma.

&) Qkay. Do you do anything to ensure that the

evidenge isn't tampered with?
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- The —- each piece of clothing went in a2 separate
bag. The bags are sezled. Once thsy get back to the lab,
evidence tape is placed en them. My initials and P number,
and date is placed on those seals, and they remein that way
until they're cpened by the forensic lab personnsl.

2 Okay., And that's to pressrve the chain of custody?

A Y&s, ma'am. Coarrect.

Q $o, you didn't take any photographs of the clothing
at the homicide unit, correct?

A Ne, ms"am, I did not. That was done at the
criminalistics bureau.

Q Okay. While you were at the homicide unit, did you
do anything else, as far as the investigation?

& I took a buccal swab kit from the defendant, which
is for DNA purposes, and swabbed the right index finger for
the bloodstain on the right index finger.

Q Okay. Can you explain for the jury what a buccal
swab kit is?

A Buccal swab kit iz like a -- gontains two swabs, or
two small teoothbrusn-like objects. You swab the inside of the
cheek with one, place it into a box. Swab the inside of the
other ¢heek, place it into a box. You write the persan's
name, date of birth on the tube, %o that that's available for
the forensic personnel te be logged, And that's used for the

CNA bases.
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o) Okay. BAnd so, it's used as & standard fapr --
F.l Yes, ma'am.
g =- LMNAR analysis? How do you go about impounding a
buccal swah?
A You -- once the box 1s sealed, You place it inte an

envelope, place all the pertinent informatiosn on the outside
of the envelope. Place an evidence seal an that envelope, and
drop it inte the evidence vault.

Q Okay. And when you impound evidence in a case, is
it listed as a certain package number zand item nurbher?

A Yes, ma'tam, it is,

o Do you recall what the package number and item

number were assigned to the buccal swab in this case?

A Mo, ma‘tam, I don't., If I could look at my report.
e} Would cthat refresh your memory?
F:1 Yes, ma'am, it would. The buccal swab was itenm 7,

and package 4.

Q Okay. And you followed al: the standard procedures

as far as impounding that buccal swab in this case?

A Yes, ma'am, 1 did.

g To ensure that it wasn't tampered with?

A Yes, ma'am. That's correct.

o How, you indicated that you also took a swab of his

right index finger, where the blood was?

A ¥Yes, ma'am. That's correct.
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Lo} And how did you go about doing that?

A We wet the cotton tipped swab with distilled water,
two or three drops of waker, and then swabbed the area that we
want to collect plood with. Placed that into an envelope,
seal it: again, in an envelope with the label on the ocutside
of the envelope, and place it in the evidence hald.

18] Okay. Do you recall what item number and package
number were assigned to the swah of the right index finger?

A The blood was placed as item 5 in package 4, aleng
with the bucecal swab kit.

o] Okay. After you collected the swabs in this case,
did you then take the clothing to the evidence lab -- or the

foransic lab? 1'm scrzy.

- ¥Yes, ma'am, I did.

Q &nd what did you do with the clothing cnce you were
there?

F. Laid cut brown bufcher paper on the flocr of the

blood room. Took photagraphs of each of the items that were

going te be impounded; the shoes, the socks, the jeans, and

the shirt.
L8] And is that semething you typically do in each case?
B ¥Yes, ma'am, we do.

MS. MERCER: Your Homor, may I approach the witness?
THE COURT: Yes.

MR. D'KEEFE: Your Honor, may I reguest to agproach?
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THE COURT: Yes,
{Off-record bench conferencel
M5. MERCER: May I proceed, Your Hongr?
THE COURT: Yes.
BY M5. MERCEER:

Q 5ir, handing you what's been marked as State's
proposed Exhibits &5 through 76. Could van please look at
those and tell me whether you recognize them?

A Yesz, ma‘am, I do. They're photographs of the
clothing that the defendant was wearing the night of the
arrest.

Q These are ——

Early morning.

A
c Are these the photographs that you took in the lab?
B

Yes, ma'am, they are.

M3. MERCER: ‘Your Honor, move for the admission of
&5 chrough 76,

THE COURT: Mr. O'Keefe, ggain, I Appreciate you
wanting to speed this up. Thank you. But they want to
present chis, and --

MR. CO'KEEFE: ©¥No obhiecticn, Your Hanor.

THE CCOURT: You den't have any chijection?

MR. OTKEEFE: Ng, Your Honor.

THE COURT: Thank you very --

MR. O'KEEFE: Absolutely not.
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THE CQURT: All right. ‘Thank you. Well, we'll
admit 063 through 7é.
{Exnhibits 65 through 76 are admitted!
M5. MERCER: Permission to publish, Your Honor?
THE COURT: Yes.
BY M3, MERCER:
4] With regards to Bxhibit 65, what is this a
photograph of?
F. It's a photograph of the t-shirt that the defendant

was wearing the morning of the arrest,

o Okay. &nd State's Exhibit 66, what is this a
photograph of?

A Photograph of the jeans that the defendant was
wearing, showing the apparent reddish stains ovn both legs,

Q Okay. And the reddish stains; did you do anything
to confirm whether or not that was blood?

3 Yes, ma'am. I took a clean swab, wet it with twe or
three drops of distilled water, rubbed it over the area of the
stain. Then, tested it with phenclphthalein, which is a field
test for the presence of blood. If it's blood, it turns a
pink color immediately, This swab did turn a pink color,
showing that it was -- there was a presence of blood on the
clothing.

Q Okay. And State's Exhibit 67: is this just a

closer-up photograph of that apparent blood?

ROUGH DRAFT TRANSCRIPT

n3791




10
11
12
13
14
15
16
17
18
19
214
21
22
23
24
25

14

Yes, ma'am, it i=s,

On his jeans?

Yes, ma'am. That's cozraect.

Specifically, like the middle part of his jeans?

Yes, ma'am. Just below the in-seam area.

£ ¥ O PF o5 0B

And State's Exhibit &8. 1Is this a photograph of the

lower portion of his pants?

A ¥es, ma'awm, that is.
o And again, it depicts the aress of apparent blood?
& Yes, ma'am, it does.
0 With regards to State's Exhibit 69, what is this a

photograph of?

A It's a view of the back of the jeans, showing
apparent blood on the back right leg, and a little on the
inside of the back left leg.

Q Could you circle the areas of apparent blood on here
For the jury, please? Thank you. And with regards to State's
Exhibit 70, whar is this a photograph of?

A It's a pair of the athletic shoes that the defendant
was wearing on the morning of the arrest.

Q And is there anything ~- I'm sorry. Is there
anything significant about those shoes?

& The reddish stains on the righ: shoe, the inside of
the left shoe were tested for the presence of blood, and they

all tested positive.
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o And could you circle those arsas for me, plezsa?
And you tested both areas?

A Yes, ma'am, I did.

o And they were both peositive for apparent blood?

A ¥fes, ma'am, they were.

] With regards tgo Exhibit 71, what is this a
photograph of?

A It's a photogragh of the soles of the shoes, showing

the condition and areas of apparent blood on the soles of the

shoe.
o) Did you test those areas as well?
A Yes, ma'am, I did.
Q And could you identify those areas for me with a

clircle? And were those tests alse positive?

A Yes, ma'‘am, they were,

Q And State's Exhibit 72; what is this a photograph
of?

-4 It's a view of the reddish stain an the cutside of
the shoe.

Q Okay. And could you circle it for me, pleasa? Did

you test that stainz

B Yes, ma'am, I did,

4 And what were the rasults?

A Those were positive as well,

Q Stare's Exhibit 73, what is this a photograph of?
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1 A The outside of the shoe, showing the reddish stain

2| again.

3 o And could you circle it for the jury, please? Did

4( you also test that stain?

a A Yoz, ma‘am, I did.

g o And what was the resylt?

7 ¥4 Tt was peoszitive for blood,

8 L] Cxay. And with regards teo State’s Exhibit 75, what

9| is this a photograph of?

10 Y This is a view of the socks that the defendant was
11 | wearing.

12 o Is there anything significant about the socks?

13 & There was one small area on ane sock that was

14| reddish in gelor, and it tescted positive for the presance of
13| bloeod.

16 Q And once you were done photographing the clothing,
17| what did you do with ir?

18 A Eept -- I put ir back ints the bags, ssaled the

19| bags. Flaced the evidence seal on the bags with my initials,
20| and P number, and the dats, and put them in the evidencs hold
21} room.
22 M5. MERCER: Court's indulgence, Your Honor. Fass
£3| the witness, Your Henor.
24 THE COQURT: Thank you. Any cross—examination, Mr.
25| 0'Kaeefe?
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MR. DO'KEEFE: Yes, ma'am.

THE COURT: Thank you.

MR. O'HEEFE: Very brief.

CROSS-EXAMINATION

BY MR. JOTKEEFE:
Helleo, Mr. FPord.
Good morning, sir.
How are you?

Hot too bad.

= - O = -

COkay. 1I'm going to be real guick, straight to the
point. A tragedy happened, without a doubt. I'm not
disputing the blood and all that. Prior testing all has
declared that, without a doubt,10:11:18

I just want teo get to the point of the matter
though, here. There was a couple photos shown of the fingers.
And you did take that phetograph, right?

A Yas, sir. I did.

4] Qkay. MWere you told to properly like, take a
picture of the thumb; you know what I mean?

A No, sir. They just wanted a photograph of the hand,
and basically, at the time, the laceration on the right index
finger.

3 They didn't specify then to clearly -- for the
record, not to really get the thumb? You were told about the

finger, don't worry abeout the thumb, correct? Yes or no.
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4 Mo. It just sald that there was a laceration on the
index -- on the inside of the right index finger. They didn't
say anything about the thumb, or to disregard ikt.

Q2 Okay. But don't you feel that would be very
impertant to clearly take each finger, something as important
as that? And like, you know, maybe get = little better photo,
and then --

A To shaw the lareration? Yes, sir.

] That's very important:; wouldn'r you think, Mr. Ford?

3 Depending on how the laceration pocurred; yes, sir.

Q Very important. Was it apparent to you that I was
extremely intoxicated?

& Yes, sir. You had problems standing that merning.
They had to help you stand, and turn You .

o {Inaudible]. 0id you take any photos of the bed,
Mr. Fordg®¥

A M, sir. I was not at the crime scene. 1 was only
ak the homicide bureau with --

° Okay.

4 -= y2u that morning.

L) Were you told when they zested me -- was there like
& caution that was possible hep, C, HIV, all that? Was there
word put out?

A Ho, sir.

Ckay. Will you clearly tell cthis jury again -- 1
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wasn't very stable, was I?

A No, sir, you were not. The officers had to hold you
vp to keep you from falling over while T took the photographs.
Q Sc, that's kind of -— do you think -- I'm just
asking your opinion. That's pretty solid proof that 1 wasn't
50 agile and athletic, and motor s5kills were perfect: just

COmMmon $2nse, correct?
a Mot while T was there. Mo, sir.
ME. O'KEEFE: I have no further questions.
TEE COURT: Thank you, Mr. O'Keefe.
MR. Q'KEEFE: Thank you, Mr. Ford.
THE COURT: Any redirect?
THE WITHESS: Thank you, sir.
M5. MERCER: Just briefly.
REDIRECT EXAMINATION
BY MS5. MERCZER:
€ ' Sir, were you aware at what time the initial call
came oUt to 9-11 in regazds to this incident?
A HWa, ma'am, I was not.
Q Okay. And when you responded, again, it was what

time in the morning?

& 1 arrived at the homicide bureau at 3:47 in the
morning.
] And approximately how long were you on scene?

A Mavybe an hour.
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2 Ckay. 5o, vou —-

A And that's just a guess. [ don't have my natas from
that scene that night.

0 You left approximately 4:45, 5:00 A.M.?

¥ Yes, matam,

Q I= it possible that Mr. D'Eeefe was tired?

A Possibly also, Yes, ma'am.

MS. MERCER; Wo further guestions,
THE COURT: That completes the Lestimony then?
MR. Q'EEEFE: I'll recross, Your Honor —-
THE COURT: Sure, sure.
MR. QO'KEEFE: -- real briefly.
THE CG&RT: Sure.
RECROSS~EXAMINATION
BY MR. O'KEEFE:

G Mr. Ford, one last thing. 7T tend to forget. I'm
very tired and stressed. Bid You take any photos of the car
again?

B No, sir, 1 was not at the scene at all. Just at the
homicide bureau.

o Okay.

MR. O'KEEFE: I would Iike to show 4 couple photos,
I think the State has stipulated, of the car, Mr. Lalli?

MR. LALLI: May I have the Court's indulgence, Your

Honar?

ROUGH DRAFT TRANSCRIPT

N()3798




=l

1C
11
12
L3
14
15
16
17
18
18
20
21
232
23
24

25

21
THE CCURT: Yeah.
{Pause in the proceedings)
MR. O'EKEEFE:; <Court's indulgence.
THE COURT: Suze, sure.
MR. O'KEEFE: One thing, and I'll make it real fast.
THE COURT: Ho problem. Take your time.
{Pause in the pracsedings)
THE CLEFK: Those aren't marked.
THE COURT: Are these -- ckay.
{(Pause in the proceedings)
THE MARSHAL: Court's indulgence, Your Honor.
THE COURT: Sure.
MR. LALLI: Y¥Your Honor --
THE CQURT: G ahead, Mr. Lalli.
ME. LALLLI: Mr. C'Keefe -- Mr. O'Keefe is going to
have some photographs marked as ——
THE COURT: Okay.
MR. LALLI: -- potential defense exhibits. wWe will
stipulate to their admissibility,
THE CQURT: oOkay. They're net marked. So, we're
going to mark these phnotos as defense Exhibit 3 through, what?
ME. LALLI: A, B, C, D}, and E.
THE COURT: All right. Let's -- defense Exhibits A
through E, these will be admitted as defense exhibits.

(Exhibits A through E are admitted)
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CHEE .

MR. LALLY: Thank vyou.

THE COURT: Wow, Mr. Q0'Keefe, I'm going to make a
ruling on this. I'm pither going to do one of two things,
This is the excerpts of the medical records of Victoria
Whitmarsh. Neow, you and Mr. Lalli stipulated -- stipulated
these facts. And Mr. Lalli just wants me to read them to the
jury. You want me to, what?

ME. G'KEEFE: 1 would ask that you would read it --

THE ZQURT: I can't read -- I can't read —— if T
mark it as an exhibit, and then let the jury 9o back, now, I
can't read 1k, because that's giving one exhibit more weight
than any other.

50, 1'm either going to say I'm going o read it,
and it's going to be a stipulation, they don't see this when
they deliberate:; or I'm not going to read it. I'm just going
to mark it as defendant's exhipit next in order, and it's
going to go in [inaudible], but I'm not going to read it.

Now, you could -- if I <do that, you could get -- I
want to -- ladies and gertlemen, I want to bring your
atteption te a defense exhibit that Judge Bonaventure
admitted. But I'm not geing to read it to the jury and make
an exhibit, I can't do both. I can't do both.

MR. O'KEEFE: Well, the only thing I would ask then,

Judge, coming from you, I think it would hold more merit. I
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mean, coming from you -- I would Jus=t ask that at the close of

the case in chief thepn --

THE CQURT: Right.

MR. O'KEEFTE: -- that you say, akay, Jurors, pay
artention, I'm going to read this ' ——

THE COURT: T will.

MR. O'KEEFE: -- get your pens ready.

THE COURT: All right.

MR. Q'KEEFE; Becausge last time, they were kind of
== I feel they were ambushed, and they didn't even knaw what
was going on.

THE COURT: I will, belisve me.

{Pavse in the proceedings)

MR. Q'KEEFE: Another paracrute, Your Honor, like
you said,

THE COURT: But you understand, I can't -- you
understand? I can't admit it alsa. Yaou'wve got to have ane or
the other.

Mi. O'KEEFE: I can't have both?

THE COURT: No.

MR. Q'KEEFE: Qkay.

THE COURT: T can't take an exhibit out, Exhibit 28,
then read it. I can't do that. It gives undue weight to that
exhibit.

MR. O'KEEFE: Okay. I thank you for that.
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THE CCURT: What would you prefer?

ME, O'KEEFE: T'd just hawve you read it, Your Honor.

THE COURT: All right.

MR. O'EEEFE: I submit on that.

THE COURT: All right. Thank you.

MR. LALLI: Thank you, Your Haonor.

ME. O'KEEFE: Thank you, Your Honor.

{Court recessed at 11:5% p.m. uncil 1:14 p.m.}

THE MARSHAL: Officers and members of the Court, 17
jurors.

{Within the presence of the jury panel}

THE MARSHAL: All right. You may be seated, ladies
and gentlemen. Let's make sure all cell phones are turned
off, please.

THE COURT: All right., Parties, stipulate to the
presence of the jury?

MR. LALLI: Yes, Your Honor.

MH, O'KEEFE: Yes, Your Honor.

THE COURT: All righw, Mr. Lall:i.

ME. LALLTI: Thank you. May I approasch the witness,
Your Honor?

EY MR. TALLL:
o Detective Wildemann, I'm going to show you what
we've marked as State's proposed 134 for identification

purpases. Is this a DVD containing the interview that you

ROUGH DRAFT TRANSCRIPTS

nQ3702




10
11
12
i3
14
i3
16
17
18
13
20
21
22
23
24
25

194
conducted with Mr. O'Keefe?
A Yes, it is.

MR. LALLT: Your Honor, move for the admissian of
State's proposed 134.

THE COURT: All right. Other than your pricr
objection, anything slse, Mr. ('Keefe?

MR. Q'EEEFE: No, rthabt's all right, Your Honor.

THE COQURT: ALl right. It fg& admitted.

{Exhibit 132 is admitted)

MR, LALLI: Your Honor, 1 actually had this
downlaaded on a presentation program. S0, with the Court's
permission, I'll jus: play it from my computer,

THE COURT: That's fine. 7Tt's the same thing; is
thar --

MR. LALLI: Yas.

THE COURT: Yes.

MR. LALLI: Correct.

{Taped interview of Brian O'keefe played)
BY MR. LALLI:
Q How, Detective Wildemann, during the course of your

interview with the defendant, there were times that the

defendant apparently displayed same sort of emotion. You were

actually there, sitting across the table f-om him., Can you

explain for us what you actually saw?

A Well, he would make the loud noises, like yvou heard
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several vimes, and he'd grabh a tissue and cover his face. I
never saw tears. I never really saw nmucus flowing. He was

just, to me, acting.

0] Acting?
A Yes.
Q Toward the end ¢f the interview, there was the part

where Detective Kyger tells the defendant that you had checked
-- that Metro had checked to determine whether or not he had
in fact made a 9-11 call. How were you azll able to learn that
information?

F-3 Well, I called back to the scene. I talked o
either my superviseor, or Detective Hunn, They had called the
Metro call center, and found out what numbers had called in.
And it was, I just believe Toliwver. But I'm not sure. I
think it was the apartment manager that had called, and there
were no calls from his phone number, or the other phones
located in that apartment.

0 Brian O'Keefe rever called the police regarding
Victoria Whitmarsh?

A Mo,

MR. LALLI: Your Honpr, that concludes direct
examinaticn.

THE COURT: ALl right, thank you.
Cross-examination, Mr, O'Keefe?

ME. OQO'KEEFE: Yes, Your Honor.
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{Pause in the proceedings)
MR, O'KEEFE: First of all, may we approach the
bench, Your Honor --
THE COURT: Bure.
MR. Q'REEFE: -- on something?
THE COURT: Sure.
{Off-record bench conference)
CROSE-EXAMINATION

BY MR. O'KEEFE:

Q How are you, Detective Wildemann?

.| Wildemann. I'm fire, thank you.

o] Wildemarn. Okay.

. Yes,

Q Like I've told all the other witnesses and Stuff,

I'm going to be very stiraight to the point: attempt no tricks
or anything like that, okay, Detective? I just want to be
forward with you, okay?

F Okay.

Q There was a tragic confusion -- okay. I want to
start with ane thing first, while it's fresh in my mind, if
that's okay, Detective.

A Sure.

Q Okay. At the wvery end of the 9-11, the ozher
detective clearly states that there was no calls made or

whatever, and you Baid, you called, Mr. O'Keefe, yourself --
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there was no 9-11 call basically by you, right? Do you
remember if she said that at the end?

a She sa1d thavt you did npot make a %=-1]1 call.

o fes.

A fes,

o Ckay. Earlier in the testimony -- and let me back

up real gquick there. You admit that I was extremely

intexicated?
A In my testimony?
¢ Yeah, or do you feel I was extremely intoxicated?
A I felt that yeu were drunk, yes.
] Okay. Do you know that the 9-11 dispatch states

that when they made this call, they already anncunced on the
radio that the defendant was extremely 408 six minutes before
they apprehended me?

A I saw that in the CADR, ves.

Q Ckay. And so the jury knows still, the interview

started around 0130 hours?

A 1 believe 50, yes.

Q Okay. And I was apprehended about 11:157

A I believe 30, ves.

Lo & couple minutes?

A Yes,

L] 3o, it was still over two hours, and I was in that

kind of condition? Okay., Now, getting back. In the

ROUGH DRAFT TRANSCRIPTS

N37Tne




10
11
12
13
14
15
1c
17
is
13
20
21
27
23
24
25

108

voluntary statement, would you remember that vou asked me the

gquestion --

MR. D'KEEFE: Your Honor, may I read it from here,
apd just =--

THE COURT: Abselutsly, absclutely.

ME. O'KEEFE: Qkay. You said ——

MR. LALLI: May I ask what page he's rteferring to?

MR. C'KEEFE: 1It's 18, Mr. Lalli, on my valuntary
statement.

THE WITNEES: Of yours, Mr. Q'Keefe?
BY MR. O'KEEFE:
Yes, yes.
I'm going to open mine also.
Ch, you have ir?
Yas.
Fartastic.
22, I'm soIry? Page 227
FPage 18.

18.

2 B @2 ¥ oD OF 2 Or 0

And 1 left my glasses. So, I can see, but not real

Okay.
Page 18.

Okay.

(= S "I T

And the second question -- or actually, we could
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start at the top. T'll read it, if you don't mind. There was
no respeonse froem the previous answer from the previgus page.
Then it says, "Why didn't you call &§-117" Answer, and 1 said,
"Check the phone." And TR, the cther detective, right? 5She
says, "I will.™

Then, the next gquestion from you was, "Answar my
guestion. Don't order her around, answer my gquestions. Did
you zall?" Little break. My answer was, "No.® And then,
amazingly, it says, "Unintelliqible." And I said, "T called,
I called,” a big blank, both tzlking. And you said, "aAnd
that's all you got to do is answer the question.” Does it nat
state that verbatim?

A It does on this, yes.

Q S0, at that time, 45 minutes earlier, I did make it
clear that I didn't mean that T called 5-1). I was calling --
I made it elear that I didn't make cail?

A Well, when we listen to -- this is just how the
statement is transcribed. But when you listen to the accual
statement itself, T mean, T clearly ask you, did you call
9-11? bAnd you clearly state, yes.

b Ukay. But it does state what T just stated, what we
read?

A Yes, Yes.

Q It states that clearly? Okay. So, I did make some

type of admission, I'm extremely intoxicatad, or intoxicated.
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It shows, no doubt. And earlier, I do try ta make amends, and
I did mean me. Would you agree that —- or, let me back up.
And I apologize. And I will try to be brief with this.
fcu've done your job for how many years, Detective?
A I've been & police officer for 24 years.
Q 24 years?
MR. Q'KEEFE: Excuse me. Court's indulgence.

BY MR. O'HEEFE:

o Okay. 5o, you have a lot of experience?
A Tes.
) Okay. You testified -- they allowed you o

[inaudikie] & little bit as an expert. It was testified toe
yesterday by the photographer for the fingerprint -- for the
phatos, that he wasa't necessarily instructed to, you know,
maybe get hetter views of my finger and my chumb. And that
wasn't done. He said that was stated by you that he was nat
Ezld; is that correct?

A I asked him to take pictures. He did. And those
are the pictures that we cbhserved earlier,

o Okay. But you just testified that you're pretiy
experienced in knife situations, and you claimed —- you made
the claim right here in front of this jury that you feel
wounds wou'd he -- that would e consistent from & knife
slipping —- bands slipping off the knife, correct?

A Correct.
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Q The totality of this case, don't you think it would
be imperative to maybe get a liétle bit becter pictures of,
you know, compariscn? Because the wound indications, it's a
Practical -- physical impossibility,

I mean, basically, to clarify, do you feel maybe you
could have took a few extra pictures to maybe show as
evidence, to be shared by the State and the defenze? Since
you felt in your mind already something had happened, do you
feel maybe you should have been obligated to take a few more
pictures?

A I think we got pictures both at the scene that shows
che wounds, and Mr. Ford came back in at the homicide cifices,
showing those same two wounds.

4] Okay. And I'm just asking. I mean, noe trieks. I'm
just trying to get an answer from you, and I appreciate it,
Detective. I clearly asked you finally that —- we had gone to
Paris, and I had told you that, honestly. "Please check,”
repeatedly, "check." Correct?

A Carrect,

Q You could have got that video from Paris. I even
said T knew it frem a previous -- they heard it, that you
know, video only lasts for four days, and they re-write over
it. And I sven tried to say, hey, look, please get it now,
you know, verify my story. And I did clearly —- was honest,

and 1 told you, finally, check Paris, correct?
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A Correct.
< Okay. I even told you I remembered, as we all seen
{sic), there was a shooting -- another victim at a store, a

tragedy happened. And we all know the stores have video
cam#ras, &t the Walmart's, and all that., and I even told ¥ou,
please go to Vons and verify my story, did T not? That she
had gene there and purchased --
A Yes.
Q Ckay. I'm just asking. That's all. I even told
you during the interrpogatiga that —-
MR. Q'EEEFE: Court's indulgence.
MR. LALLI: Your Honor, can we approach, please?
THE COURT: Yes.
{Off-recoré hench conference)
MR. Q'KEEFE: QOkay.
EY MR. C'KEEFE:
Q I quite clearly teld you that she was ill, and thers
was some records that should be procured, correct?
A Cozrect.
4} Don‘t you think rhat would be important in a case
like this, to mayhe check that out?
. That she had hepatitis C, and I helieve you said
liver damage?
9] Okay. [Did I not mentioned that she was a cutter,

and suicidal, and eight documented suicides, and many others
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undacumented, and she was a cutter, she did self-mutilations,

and had a host of mental illnesses?

A K,
0 You weren't aware?
A You said that -- I believe that you said -- I don't

aven know 1f you used the word "suicide.” I think mavbe,
"stabbed herself.™ But you never told me she was a rubter.
You never said she had eight suicide attempts, and many others
dndocumented.

L&) Well, I'm nokt going to waste the Court's time and
[inaudible] the jury. But don't you remember in the
«beginning, it's quite clear, I said, you should get the

recerds from Montevista Psychiatric Hospital? Montevista?®

A Yes.

Q Are you aware what Montevista is?

A Yes.

Q How muci more clear could that be? Did I not say

chat she was --

ME. LALLI: Objection, argumentative.

THE CQURT: Yeah. Just -- you got to ask him what
he thinks Montevista is, if you want.

MR. O'KEEFE: I think I'wve done enough argument.
Thank you, Judge. I'll move on. Okay.
BY MR. G'KEEFE:

Q You just stated earlier, Detective, that, gquite
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clearly, you're experienced, 24 years. This is a homicide
case. There was even a detective at Las Vegas Metrapolitan
Folice Department in a homicide case, says that you can —- yau
den't have to, but you can.

Now, they put out on the air that I was extremely
intexicated. There was —- you knew what's going on. They're
going te see the video over and over. I want them to watceh it
multiple times and see -~ see if I was so called faking 1t, as
you made an assumption. But you know, it was quite clear --
and all the other officers, they all say he was gxtremely
intoxicated.

Pen't you think maybe that you should have maybe in
a case this serious had my bloed and breath drawn? Don't -- 1
mean, don't you think that was important to pull it, so in &
definitive number --

MR. LALLI: I'm going to object, Your Honor. It's
argumentative now,

MR. C'EEEFE: It's not.

THE CQURT: Well, just ask him —

MR. D'KEEFE: Okay.

THE COURT: -- do you think it was important --

MR. O'XEEFE: Dan't you think --

THE CQURT: ~- in the police investigation to have
vour hlood drawn,

BY MR. C'HEEFE:
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Q I mean, don't you think it was huge, important?

A No. 1I've never done it before. I haven't dane it
since. My asseszament of you while we ware doing our interview
is that you were not intoxicated to the point of being not in
control of yourself. You manipulated your way through the
interrogation. And I felt that there was ne reason at all to
have you tested.

L8 Okay.

F-1 And I'm under ric obligation to da so.

9} Ckay. And you noticed, I let you expand on that. I

didn't cut you off. I have nothing tg hide.

.l Okay.

Q However, later, wasn't there photographs taken of
mg 7

A Yes.

Q And isn't there several photos where they're holding

my head up? Yes, or no?

A When you're getting into the suit; is that what
wa're talking about, =sir?

0] Yes, sir. And when they had me against the wall,

there was photos where someote's holding my head up, and you

can see the arm, it's been -- in prior testimony, it's seen.
A Yes,
Qo Do you remember that?
A Yes.
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Q Okay. Do you remember when you were having me put a
suit on, and I was falling over and they had to grab me; I
coulda't even put my leg in the pants?
A Yes,
Q Okay. I'm just asking {o bs honest. I'11 be
hanest, you be honest,
ME. LALLT: I'm going to cbjsct, Your Honot.
THE COURT: Yeah. Don't make comments like thaz.
MR. O'KEEFE: Ckay.
THE COURT: Just ask -- answer the guestions.
Listen and answer them, and move on.
BY MR. O'KEEFE:
o) I asked -- or I told vou earlier, tog, T made a ton
of phone calls that day. This whole pag of that day —— this

== 1 mean, you verified that? You checked the phone. 1 kept

saying, check the phone, check the phone, This was all for

that day, like 20 czlls. Each cne is a call?

A Yes,
o Okay. I mean, I'1l save it for argument. Got what
I needed.

MR, Q'REEFE: Thank you, Your Honor, Okay.
BY MR. OUTKEEFE:

< Victoria's purse was taken from the bedrcom, and
moved into the kitchen; is that cerrect, Detecrive? [o you

remember that? You'wve seen photos of that, where they laig
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1| wallet out -~ you know?
2 A ¥Yeah. I believe that's true, yes.
3 Q Qkay. They had take receipts out, and all that.
4| And do you remember there was a receipt -- and it was put in
5| the subpoena, "Receipt from O'Keefe's wallec." I'm sure --

&| ibecause you did the closing on the case, 50 vou would remember
7] that, correct?

B A Yes,

9 Q And it shows clearly -- it does say -- if you need
10| to see it, it says, 5:46 p.m. on the same day ar the A-2

11| Wacuum and Sewing shop. You wont dispute that, right? Sog ——

12 A No.
13 Q2 Ckay. And that was en route to Paris. Thank you.
14 MR. G'KEEFE: For arqument, I'll save it, Your

Honor.
BY MR. O'HKEEFE:

Q Is it pelicy in the subpoena that items of
importance, such as for posaible motive and all that, money,
Jewelry, and all that, ID; isn't that supposed to be
apprehended? I'm asking vou. You're the detective.

MR. LALLI: I'm going to object, Your Honor. That
guestion was unintelligible.

THE COURT: Yeah, apprehended.

MR. LALLI: I don't know what he was asking.

THE COURT: I'm nokbt sure what that means.
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MR. CO'KEEFE: OQkaw.
THE COURY: Mavbe rephrase 1t.
BY MR. OTKEEFE:!
¥ Well, when you take a suspect into custedy --
MR. G'KEEFE: 1& that better, Your Honor? 1
dpclogize.
BY MR. Q'KEEFE:
Q And you make a tagging list, aren't you supposed to
take -- like wyou write down the items you take. BAnd isn't a

wallet and ID of an alleged suspect supposed to be written
down and taken, tono?

A It was photegraphed.

2 Ukay. The wallet disappeared. When they brought me
in and charged me, the wallst -- ID, everything. The pictures
of my -- everything's gone. PBut they photographed it. What
happened to the wallat?

I I dan't know, Siri I don’t know. 1I°'d have ro lock
through the reports and see if I could figure that one aut.

G I mean, again, clearly, you stated the picture —-
the purse wWas taken from the bedroom. They opened it up, took
the wzllets out, laid them out, took our photos. I understand
that process. They wrote everything down, but --

MR. LALLI: I'm going to cbject to the form of the
questicon,

THE COURT: Yes.
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MR. Q'KEEFE: 1I'll meve on, Your Honor.
THE CCOURT: Compound, and —-
BY MR. O'EEZEFE:
2 3o, you got some of the records, but you never —--
you never got the Montevista records, psychiatric hospital?

You never got those records; you pnever checked it cut?

A Mo .

o What records did you gat?

.3 I believe we got your phone records,

0 Lo you remember me telling you, you should check the

Montevista records; go to Montevista, please?

A Yeos,

&) And still, you didn't get those records?

A Ho,

Q You didn't go ko Vons?

A

o didn't ga to Paris?

A No.

¥ You didn't get proper -- as far as I'm concerned,

injuries?

I disagree with you,.

Well, you didn't get extra photos.
Okay.
Ckay. You —-

I got a number of photos of your injuries.
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o Did you —- apnd you didn't take a3 blood or breath
draw?
A tle.
Q I'm going to ask you this opinion, because you said

24 years of experience. Do you feel that you're ohligatad
sometimes -- of do you think that there's just evidence that
shauld -- you should just gather all the evidence possible,
and throw it on the table, and you know, present it? and I
mean, yDu::e the only -- you'rte the ﬁﬁe that's in contral of
deing all that, correct, Detective? I mean, it's your call
whether to de it or nok, right?
A It's my call. Absolutely.
Q It's your call. 5o, one perscn ¢an have quite an
impact ©n someone's case, correct? Just ¥es or ng, please.
A ¥as,
Q Just someong really ceuld if they wanted oo,
MR. O'KEEFE: No further questlons, Your Honor.
THE COURT: All right, thank you. Any redirect --
MR. Q'KEEFE: ThanX you, Detective, sincerely.
THE COURT: -~ Mr. Lalli?
THE WITNESS: Thank you.
MR. LALLI: Yes,
REDIRECT EXAMINATION

BY MR. LALLI:

Q Detective Wildemann, during the course of your
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1| interview with the defendant, did you try to steer him to ralk
2| to you about the events that transpired immediately before

3} Victeria Whitmarsh was stabbed?

4 A Yea.

5 o} And what was the tactic employed by the defendant

6| when you did that?

7 F He would become silent. He would say, I don't know.
8] Or he would steer off to a total -- the two days hefors was

3| his faverite place to go, where he would talk sbout an event
10| that tock place two days prior. But he would not talk about

11| the svents just prier te the stabbing, or the stabbing itself.

12 2 He would repeatedly talk about the Baris?
13 A Correct.
14 0 Do you khink that had any relevance to the immediste

15| events lesading up to him scabbing Victoria Whitmarsh?
16 A Mo relevance whatsoevear.
17 Q He talked to you about the Vans. Do you think that

18| was relevant in this investigation?

158 A No.
I 20 Q Whether he had had a wvacuum ¢leaner purchased or
21| repaired, do you think that's relevant to why he murdered

22| Victoriz Whitmarsh?
A Mo,
Q The phone calls he might have made bo the Unign that

day, do you think that had any relevance to why he might have
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stabbed Victoria Whitmarsh?

-t None.,

Q You gawe him the opportunisy te explain thaz,
correct?

h Correct.

Q And what cid he do when you gave him the opportunity
to talk about what happened with Victoria Whitmarsh?

A Hot explain it. He never did.

MR. Q'KEEFE: Recross, Your Hongr,
MR. LALLI: Thank you.
ME. O'KEEFE: Just = moment.
THE COURT: Do you-have any recross?
MR. O'KESFE: Yas, Your Honop, I do.
RECROSS5-EXAMINATION
BY ME. QT'EEEFE:

] Conversely, then, Detective, clearly, if T krew a
person's condition, that they were a cutter and all that —-—
and I'll back up again.

MR. G'KEEFE: And I°11 make it real quick, Your
Honor.
BY MR. C'KEEFE:
Q An assault charge wWith 3 weapon is a serious charge,

Detective, right? It's your line of work.

ME. LALLI: I*m'gaing to object. This is beyond the

srope.
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1 ME. OTKEEFE: He's a detective, Your Honor. He

2| knows.

3 THE COURT: Well, wait a minute. You did mention
4| what was relevant, what's not -- 1f you want tg get into the
5| Montevista, you could.

6 MR. O'KEEFE: Gkay.

7 THE CODRT: Is that what you're trying to get av?
g MR. O'KEEFE: All right,

g THE COURT: That's within the scope, I helieve.
13| BY MR, O'KEEFE:
11 4] 1f you're not guite sure of what somebody 2id, and

12| you didn't want to get them in trouble, bhut you knew their

13| history as a cutter, and you truly didn't know what happened,

14| and you didn't want to throw somebody under the bus, and

15| you'sre trying to really think -- I mean, don't you think

16| that's kind of relevant?

i Don't you think there's relevancy in -- since the

18| State i3 trying to say ! did something; I killed her, I had

15| motive, i1ntent, payback, why would I that day make calls, and

20| get leads for a job? Why would a persen get a vacuum fixed on
21| the way, take her out, and want to take a person out to

22| celebrate? Why would I want to do all those things?

23 MR. LALLI: Objection, this is argumentative.
24 MR. O'KEEFE: Mo further guestions; Your Honor.
25 THE COURT: All right. That completes the
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testimony.
MR. LALLI: Jusft wvery briefly.
THE COURT: R1: righn.
MR. LALLI: Well, the defendant said that the
detective was trying to throw him under the bus.
FURTHER REDOIRECT EXAMINATION
BY MR. LALLI:
o] Were you trying to throw this defendast under thne
bus?
A No.
Qg Why did you arrest him for murder?

Because [ helieved I had enough probable cause, and
I was convinced that a murder had occurred, and he had
committed it.
o Thank you,
MR, LALLI: UWNothing further.
MR. G'RREFE: Your Henor, ilast recross.
FURTHER RECROSS-EXAMINATION
BY MR. Q'XKEEF=:
Qo And Detective, I didn't mean, me. I meant, I didn't
want to throw Victoria under the bBus. I knew she was a
cutrer, and I didn't want to make any false claims, because J
clearly, as the videc shows and they see, I didn't know what
happened, and I didn't want to get her in any trouble. And I

repeatedly -- on the wvideo, I kept saying I didn't know what
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hzppened. Did I not, Detective?
A Yes.
Q And 1 centinued to stick to my story, and I never
gave you an answer. You were trying -- you were trained to

get scmeone to 2lip., and you wauld held them to anything they
would say; would you not, Detective?

A I would conduct an interview, and try to get the
answers to the questions I was askihg you.

Q Okay. 5o, in a way, it is kind of trickery,
Detective, isn't it?

A At times, 1 have to use thosze tactics,

0 And ib's easy, especially an somedone who is
extremely, extremely intoxicated, and PTSD from 2 traumatic
event, no sleep, tired. And you have all the skills, 24 years
you're trained. 1It's like a -- it's like g —-

MR, LALLI: I'm going te object, Your Homor.

THE CCURT: Yeah, this is argument. &Ll right. I
think that's encugh, right?

MR. Q'EEEFE: Yes, Your Honor.

THE COURT: Thank you. You're excused. All right.
The next witness?

MR. LALLI: Your Henor, at this point, Me. O'Heefs
and the State have entered into a stipulation regarding
certain facts. And we would reguest that that stipulation now

be read to the jury.
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TEE COURT: &all right. And then -- and then you
Test; is that --

MR, LALLI: Yes.

THE COURT: I think I'11 do that, all right, Mr.
O'Keefe?

MR. Q'KEEFE: Yes, Your Hanor.

THE COURT: Yeou did enter into a stipulation?

MR. Q'KEEFE: 1 di¢ stipulate to that. And 1 would
just ask if you weould clearly, as honorably as you are {sic),
to ask the jury to be prepared, and --

THE COURT: Sure, I will. Absolutely.

MR. O'KEEFE: Bless you, Your Honor.

THE COURT: Ladies and gentlemen, as Mr. Lalli
pointed ocut -- and I'm going to give you an instruction later
on, or tomorrow. The evidence which you are to consider in
this case consists of the testimony of the witnesses, the
exhibits that were admitted apnd you were shown, and any facts
admitted or agreed to by counsel and Mr. O'Keefe. Sa, that's
really what you have bo consider.

The testimony, the exhilbits, and any facts that they
admit to. They have admitted to certain facts. And I'm going
ta read this admission or stipulation te you right now. I'd
like you to pay as much attention to this admission and
stipulation as you paid to the testimony of the witnesses and

the exhibits.
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S5, I want you to get your pencil and paper, if you

3

2| take any notes. This is not going to be an exhibit. It's

3| dust a matter of, this is stipulated between the -- these are

1| excerpts from wedical records ef Victoriz Whitmarsh as

2| stipelated by the State and Brian 0'Keefe.

6 "Records frem October 2001, admission to Montevista

7| Hospital, show that Victoria Whitmarsh was admitted 'because

B| sha had tried to cut her wrist in ap sttempt to hurt herself,®
9| When Victoris Whiimarsh was brought te Sunrise Hespital prior
i 10| to transfer to Montewista, documents indicate the patient

11| comesz in by EMS with bilateral wrist cuts. Patienk states,

12| had fight with husband, got depressed, tried to ocur wrist with

13| a knife., PBlaintiff {sic) staces, 'Was trying to kill

141t myself,'"
] 15 Triage nurse assessment sheet. ™“She was diagnosed
16| with 'laceration of both wriscs.' Psychistric evaluation by
| 17| Br. CeKay {phonetic) shows, 'The patient was brought in after
: 18| she tried to cut her wrist in an attempted suicide, This has

13| been the fourth zuicide attempr, and I was just recently made

20| aware of this.'"

Those are the records from October 2001 admission to
Mantevista Heospital. It goes on, the stipulation between the
State and the defense.

Records from September 200&, admission to Montevista

Egspital, show that WVictoria Whitmarsn "had self-inflicted

ROUGH DRAFT TRANSCRIPTS

003726




10
11
12
13
14
15
i6
17
1B
19
20
21
22
23
24
23

128
wrist lacerations.’ Admission certification by Dr. Slagel
{fphonetic) repogts, ‘Ms. Whitmarsh has made at lesst chree
sticide attempts, Recent attempt could have been lethal. '™

Emergency admission form. “Discharge summary by Dr.
Adakuli Ayashi (phaonetic}, M.D., states, 'She had to he
intubated after she overdosed with morphine, after an argument
with her estranged ﬁusband. She has been self-mutilating for
the past 15 years, and stated that she cuts herself when she
is angry. Aand the last time she cut her left wrist was with a
pair of scisseors on September 22nd, 2006. She complained of
irritability, mood swings, difficulty sleeping at night
because of racing thoughts. Poor appetite, anxisty, low
energy, and difficulty sleeping, and difficulty concentrating.
She also reports episodic euphoria, anger cutbursts, and
decreased need for sleep.' (Discharge summary, page 1)."

"Wictoria Whitmarsh reported that on -- that the
October 2001 admission to Montevista Hospital cccurred
'‘because she was angry, screaming, and she went berserk after
an argument with her husband, and overdosed on pills, and cut
her wrist.' Dr., Anakunla 2ja, M.D., evaluated Whitmarsh, and
noted that 'She has a long history of poor anger management,
and very impulsive behavior.® (Discharge summary, page 43)."

"Montevista Hospital asssessment and referral
screening, dated October 28th, 2206, indicates, chief

complaint in patient's owh words, 'Why are you here today?!'
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Answer, 'I have been depressed. 1 cut myself when I am
depressed. I also got angry with my husband. That is why I
took the pills.'®

"UInder heading of precipitating events which
occurred in prewviows 72 hours, which prompted assessment.
Patient also admits to a history of self-mutilation. Most
recently, she stabbed herself on her hands, August 22nd, 2006,
'because I'm not happy with myself.' Patienkt admits, 'poor
impulse contrel,' as evidenced by 'cuts self when angry. ™™

Again, I reiterate, you'll get an instruction. The
evidence which you are te consider in this case consists of
the testimony of the witnesses, the exhibits, and any facts
admitted or agreed to by counsel. 35p, these -- this excerpt,
as stipulated by the State and Brian 0'Keefe, are admitted to
by counsel -- stipulated te by counsel. Okay?

All right. That completes the raading of the
stipulakian. And Mr. Lalli?

MR. LALLI: VYour Honor, at this point, the State of
Nevada rests.

THE COURT: Thank you, Mr, Lalli. That completes
the State's case in chief, ladies and gentlemen. I'm going to
ask Mr. O'Keefa. Mr. O'Keefe, what is your pleasura?

MR. O'KEEFE: Your Honor, with all due respect, if I
could apprcach the bench on this matter bhriefly —-

THEE COURT: Yeah.
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MR. O'REEFE: -- befors I answer that guesticon?

THE COURT: Yeah.

{Off-record bench conference)

TEE COURT: All right. Mr. O'Keefe, what is your
pPleasure? 1 know you have a motion, and you're going to
regserve that. Bub --

ME., O'KEEFE; HRight. The defense rests.

THE COURT: Bo, you have no witness to pressnt,
and -~

MR. O'KZZFE: No witness.

THE COURT: -- you rest?

MR. O'KEEFE: I rest.

THE COURT: All right. That completes the testimony
in this case, ladies and gentlemen. And I want to thank you
very much. So, you can g¢ a little early today. And I have a
lot of work to do, various issues and instructiens. 8o,
rather than keep you here, I -- you know, I'm used to warking
late, mo I work, right?

3¢, that being said, I want to give you the
admonition. And then, tomorrow at 9:00 o’clock is goad?

ME. LALLI: Yes, Your Honor.

THE COURT: 5:00 o'clock?

MR, Q'KEEFE; Yas, Your Honor.

THE COURT: T think at 2:00, becsiuse I have a motion

calendar at 8:45, which will take me five minutes. And 5g, I
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think at 9:00 o'clock tomorrow, we'll read you the
instruetions, and we'll hear some closing arguments, and the
case will be submitted to you temorrow. All right?

Again, I want to thank you very much. 1 keep saying
This 15 an important case, both to the State of Nevada and to
the defense, So, appreciate your attentiveness, and we're
going to recess now,

During this recess, it is your duty not to converse
among yoursclves, or with anyone else, on any subject
connected with the trial: read, watch, or listen ko any repcrc
¢r commentary on the trial, by any person connected with the
trial, by any medium of information, including, without
limitatien, newspaper, television, radio. You are not to form
Or exXpress any opinion on any subject connected with the trial
until this is finally submitted to you.

Thank you. We're going to just take a five-minute
recess, and then come back, and we'll figure things out, all
right? Thank you very much. We'll seé you tomorrow. Be cut
there about five minutes to 9:00, and we should get in there
hopefully guick encugh, all right?

{Court recessed at 2:21 p.m. until 2:42 p.m.}
{Dutside the presence of the jury panel)
THE COURT: Are we on the record now?
THE COURT RECORDEE: ©On the record.

THE COURT: All right. This is cutside the presence
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of the jury. It's my understand that Mr. O0'Keefe properly --
or did properly and timely object to the 9-11 tape's now being
admitted; should be admitted because the State opensd the
door. But —- so, I just want you to make a quick record on
that. We're going to have to do it again because we had ne
record,

ME. O'KEEFE: Qkay. Your Honor, again, I just -- at
the end of the State's case in chief, before it closed, their
last witness's testimony was sbout my voluntary statement they
had taken. And at the end of that voluntary statement,
discussion and evidence was brought up about 9-11 calls being
made, and who, and all that.

But the defendant's positien is, it kind of clearly,
T felt, ocpened the door, because a prieor court ruling by you
was made that a foundation wasn't laid enough for me to bring
those 9-11 calls in, and 1 feel they're very imperative, Your
Honor.

THE COURT: HMr. Lalli, again?

MR. LALLI: Your Honor, it's the State's position .
that the Court did not prohibit the defendant from admitting
any 9~11 tapes., It was just a matter of his inability to lay
the foundation for them. He hasn't been able to lay the
foundation for them. They're hearssy. And sa, they're atill
not admissible., It's not an opening the door issue.

THE COURT: The Court agrees with the State that I
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don't think the Stite opened the door to anything, and the
proper foundation still was not laid. So, my prier rulings
stands on the %-11 tape.

211 right. BAnd you have another motion?

MR. G'KEEFE: Yes, Your Honer. 1T had to try, Your
Bonor. You, understand.

THE COURT: Aabsclutely.

MR. Q'KEEFE: Thank you, Your Honor. Okay. Per —-

THE COURT: But that was just-a little parachute,
you know,

MER. CQ'KEEFE: Little parachute?

THE COURT: We might have had some big omes in this,
Byt that was just & little one.

MR. O'KEEFE: I [inaudible] big ones, Your Horor.
Thank you, Your Honor.

THE COURT: [Inaudible] big one.

MR. C'KEEFE: The State of Hevads va. Colmes
iphonetic), you'll know quite well, Your Horor, I'm sure.

THE COURT:; 5o, this is under NRS 175.280 —

MR, C'KEEFE: 381, Your Honor. Subsection --

THE COURT: 38l. Court may advise —— sub 1.

MR. QJ'KEEFE: Subsection 1. Yes, sir.

THE COURT: "Court may advise jury to acguit," which

15 a directed verdict, as indicated, "when evidence on either

side clesed, meotion for judgment of acquittal after verdict of
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guilty, or guilty by mentally, subseguent motion for a new
trial." And we're going onte subsection 1. "If at any time
efter the evidence on either side is closed, the Court deems
the evidence insufficient to warrant a conviction, it may
advige the jury to acquit the defendant, but the jury is not
bound by such advise.” All right.

MR. O'KEEFE: Oksy, Your Honhor, okay. Thank you,
Your Honor. Okay. The evidence utilized in this case, Your
Henor, was identical, and less than the evidence presented in
the first trial in this instant matter. The Nevada Suprems
Court has already ruled and seen ail this evidence. and in
actuality, thers was a little bit more that the State
presented.

My point is, they use less, but it was absalutely
the identical evidence used. On an alleged second degreea
murder instruction, which we're here again today for, second
degree murder still, they use the same evidence,

Again, guickly, the point being made is, the
evidence has already been seem. They've ruled that the
instruction was wrong. But however, in the reversal order,
they said, even if the instruction was proper, it didn't
matter, because all the evidence presented didn't Support that
theory of second degree murder, periad.

THE COURT: I think fact here is the key issue.

MR. O'EEEFE: But that theory --
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i THE COURT: We don't have that theory there anymore.
2 ME. O'KEEFE: But that thegry still constitutes for

3| equal second degree murder, Your Honor, Now, Mr, Lalli is
4| proceeding on simple implied malice murder, which is a lesser
5| included, basically. It's actitally a leszer included of the
6| first degree murder, that the jury of -- like, being the
T| {inaudible} of the fact in the first triail acquitted me of
8| first degree intentional stabbing.
g Actuality, this case now has proceeded an an
10| unintentional charge, based an an unlewful act. T'm still at
11| & loss of what act Mr. Lalli is going to base this homicide
12| wn. Because hear me out, Your Honor, and I appreciarte your
13| patience. Whether it would have been an alleged felony
14 ] battery or hot, or a misdemeanor battery, battery is the
15| ultimate element of the hemigide., All the eléments are
16 | subsumed in it.
17 My whole point is, when they acquiited me of that
18| theory then, Your Henor, that theary was saying the felony of
19| battery. They acgquitted me of the battery act. They know --
20| the Supreme Court of Mevada knows exactly what they were
21| doing. It was an srtificial battery, whatever. It was a
22| little trickery, I do believe; duplicity being used., It was a
23| way for the case to get reversed and come back, and the State
24| gets teo do it again. It was a dry run,

25 But my whole point is, all this evidence was 2lready
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in the record of the appeal on the first trial. They've seen
it all. They're geoing to see this again, if I get convicted
of second degree murder, and they're going to say, what they
heck? A third --

THE COURT: They're not going to see the same
instructien that was --

MR. D'REEFE: Well -- yes, sir, Your Honor. But I'm
Just Trying to get -- I'm trying to clarify that there has
been no newly (sic) evidence. It's all the same evidence.
Some of that evidence was wrongfully used. You know, I've
made my continuing objecticns. You have helped me and saved
me, and preserved those for appellate issue, if reeded.
There's nothing rnew.

They have -- Your Honor, you've seen, without a
doubt, the evidence does not suppert the big M, murder. They
got te prove the intent, the knowledge, the act, the —— 1 had
te have the conscious knowledge, knowing that the unlawful act
they said I didn't do, that I hadn't -- T knew that this aet
was without s doubt going to kill her. The unlawfulness of
the stabbing, the intent, and with consciocus knowledge,

This case should not, Your Honor, be -- thers sheauld
be no more time wasted on this. This should not be turned
over to tne jury to deliberate. I have o make my record.

I'm trying my best.

And it's =~ like, again, I must reiterate one last
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1| time, and T will s2it down and shur up, Your Honor. It's the

2| same evidence, it's less evidence, it doesn't syppart murder.
3| They have proved nothing. You are a wise —- you worked on the
4| Supreme Court.

5 and again, 1 said -- you know, when they recharged

&€| me& with second degree murder, that theory, Your Honor, that

7| he's proceeding on now, simple malice murder with that

6| premeditation and deliberation, second degree murder, the

21 theory: that theory was already on the first trial. It was

10| theory 1, supposedly. Then to theory 2, that theory that
11| you'ze talking about they acqguitted.
12 Okay. The Supreme Court knows if they said it
13| didn't support number 2, number 1 was already there. Any
14| remaining thecry available or left for the secend degree =-- if
13| there's any remaining thecsry left available, the Supreme Court
16| af MNevada couldn’t reverse ift. They could have said, well, it
17| didn't support number 2; but ckay, it supports nwmper 1. You
18| well know; you'we probably wrote epinions.

18 Well, the evidence was s0 overwhelming, it didn't
20| support this. You're right, we'll agree with that, we'll drop
21| the felony deal, But it supported the malice -- simple malice

22 | murder -- simple murder. It supparted that. They already had

23| the simple murder. I think my argument's guite clear, and
241 1'11 -~

23 THE COURT: Yeah.
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MER. O'KEEFE: -- submit on thatk.

THE COURT: And it was made many times during this
trial, and I appreciate always having -- making & record. Mr,
Lalli?

MR. LALLI: Your Honor, I would just -- I have
responded to it many times. I gppose the motion.

THE COURT: Well, jusc a couple sentences. Just get
it in there.

MR. LALLL: Sure. The Nevada Supreme Court struck,
or did not find that there was evidence presented on a felany
second degree murder thegry., The State is still free to
Froceed on a second degree murder based upon an unlawful
killing with malice, aforethought. And that is the theory
vpan which we proceeded, We have proven that guilt beyond a
reasonable doubt now, and are logking forward to arguing that
tomorcow.

THE COURT: All right. Aanything else, Mr, {'Kaefe?

MR, O'KEEFE:; Mo. No, Your Honor.

THE COURT: Well, again, 1 appreciate you making
your record. But T don't feel compelled te rule that the
Court deems the evidence insufficient to warrant a cenviction.
This can go either way. The jury has heard 311 the evidence.
And you know, you did your job with Mr. Maningo's help, yau
know, in your cross-examination, got out the points you wanted

te, and you made your record.
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But I just feel compelled to leave this to the juxry.
Hopefully this will be the last time, whe knows. BRur we'll go
from there, all right? But your motion is denied, and
respectfully denied though, all right?

MR. O'EEEFE: Thank you, Y¥Your Honor, for hearing irt.

THE COURT: All right. Now, you have -- I'm going
to just take a few minutes to look through these instructions,
You have your copy of the jury instructions, Mr. Lalli?

MR. LALLI: 1I've got the copy that I have. I dan't
have any offered instructions by Mr. O'Keefe.

THE COQURT: Well, [inaudible]. UOo you have Mr.
Lalil's jury instructions?

MR. O'KEEFE: I just need a minute. I haven't had a
chance. Wnen I came in today, they were -- this morning, they
were here.

THE COURT: MWell, we're going teo look st them
together, all right? Get your copy --

MR. O'KEEFE: That's great, Your Honar.

MR. O'KEEFE: Get your copy there. all right. I'm
nat going to number them yet. I'm just geing to look at them,
And you make a pencil if you object to any of them, or you --
all right? %o, the first one --

MR. MAWNINGO: Your Honor, I'm sorry. GCould I
trouble your clerk to make a copy of this for Mr., Lalliz

THE COURT: No.
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ME. MANINGO: Thank you.
THE COURT: For Mr, Lalli?
MR. MANINGO: This is a copy of proposed —— T think

we have two. We just need one.

MR_ OQ'XEEFE: From the second trial, the defendant's
proposed instructions.

MR. MANINGO: Just in case we use those by reference
for when Mr. C'Keefe goes through Jury instructiens he might
want {o propose.

THE COQURT: Can we =--

MR. MAKINGG: Yeah, we can proceed with this.

THE COURT: ©Oh, okay. Aall right.

MR. MANTNG(O: Absolutaly.

THE COURT: "It is now my duty as Judge." That's
Just a stock instruction. Are we ail together now? Are you
with me?

ME, MANINGO: Tas, mir.

MR, LALLI: Yes.

THE COURT: "If in these instructions, any rule;"
that's just a stock instrugtion. The next one is, “aAn
information s but a formal method of accusing a peIson, not
of itself any evidence." Co throogh the eharge. QOkay, that's
[iraudikle). Then, the next one goes te what murder of the
second degree is, all right? "It's the unlawful killing af a

human being with malice aforethought, either expressed or
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implied.” ALl right? Apd it defines malice aforethounght, "“An
intentional doing of a wrongful act." Okay. That's jusz &
standard one that I see all the time, but we'll talk about it.
Then it goes on to define expressed malice, or implied malice.
In the next instruction, "The prosecutien is not required to
present direct evidence of the defendant's state of mind."
Then, I guess this is the lesser included; is that correct,
voluntary manslaugnter?

ME. LALLI: Yes, Your Honor.

THE COURT: And do you want a lesser includeds?

MR. O"KEEFE: Ng, Your Hohor.

THE COURT: ‘You don't want a lesser included?

MR. O'REEFE: HNo. It wasn't on the —- they denied
it at the -- no, Your Henor. Just second degree or nothing,
¥Your Honor.

ME. LALLI: No problem. Take it out.

THE COURT: All right, we'll take it out.

ME. O'KEEFE: Take out.

THE COURT: We'll take voluntary, the heat of
paasion --

MR. O'KEEFE: Take it out.

THE COURT: "Tf you finduthe State has established:”
take it cut. "You are instructed if you find the defendant
guilty of woluntary;™ take it out.

MR. LRLLI: Well, this is the deadly weapon. This
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instruction, Your Honor, will have to be modifisd,

THE CQURT: Okay. How would you modify it?

ME. LALLI: Well, we'll just have tc take ig, "I1f
you find the defendant guilty of murder;" where it says, "or
voluntary manslaughter," we'll have to Lake that out.

THE COURT: All right, 8¢, yeu'll make note of
that? That will be --

MR. LALLI: Yes.

THE COQURT: You'll give me a clean copy tomorrow,
all cight?

MR. LALLI: We will.

MR. Q'KEEFE: And Your Honor, you know, I have an

argument an the deadly wespon. I've been advised by standby

THE COURT: Well, we're going tg ——

MR. CO'KEEFE: Yes, sir.

THE COURT: You can argue whatever you want.

MA. O'HEEFE: Thank you, Your Honor. I'm jusy --

THE COURT: Se, you meke notes to yourself; what do
you --

MR. O'KEEFE: &1l right.

THE COURT: —- want to argue on.

MR. O'KEEFE: Bless you, Your Honor.

THE CQURT: Sg, the record reflect he doesn't want

the lesser included. And that's already ruled upon, 1'm not
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going to glve 1t. And you -- whatever ¥Ou want to -- whatever
¥you want {o make an argument on, make 3 nate.

MR. QTKEEFE: Yes, sir.

THE COURT: All right. The next one is, "Deadly
weaporn means any instrument, which if uvsed" -— a1 right? 8o,
that's deadly weapon. The next bit of instruccions are
self-defense. Is that correct, Mr. Lalli?

MR. LALLI: Yes,

THE COURT: Did you want to nave a self-defense
instructian here, Mr, O'HKeefg?

ME. O'KEEFE: One --

THE COURT: Yeah, sure.

ME. MANINGO: Your indulgence, Your Heonor.

THE COURT: Sure. There's a whole Dunch of
self-defense. I mean, there's 1, 2 -- the right of
self-defense, actual dangerx.

MR. LALLI: Those are the RBunvan instructions, Your
Honor.

THE COURT: Yes. I mean, this is -- if somebody
wants self-defense, these are the proper -- six of them; is
that right?

MR. LALLI: Yes.

MR. O'KEEFE: Yaur Heonor, I'm ready. I know, you're
very, very patient. I'm ready to give -- and I agree on the

thankful help of the standby counsel, Mp, Manings, I will
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claim, it wasn't -- this is for vs, and for my record. I'm
ngt claiming I killed her intentionally in self-defense. It
was an accident. So, I don't think this is —— T don't want
this, because I'm not claiming I killed her in self-defensa,
I'm —— you know, I'm begging the Court's indilgence for a
little understand.

THE COURT: You know, I don't -- Mr, Lalli, what's
your position on that?

MR. LALLI: Well, here's what I'm concerned about.
The defendant's opening statement is not evidence. What he
chooses to argue, he has tc argue the evidence that's in the
record. The only statements that are in the record that he's
allowed ta argue are statements that the State has cffered.

Anc he —- there is some evidence on the video
pertaining to, she attacked me, she introduced the knife;
which if he -- if that was his theory, I think legally, he'd
be entitled to them. If he starts arguing self-defense, based
upcon the evidence that's adduced, I thinklthe jury needs to be
instructed as to what the law is there: what Ehey need to find
before they can recurn a -- gr anadlyze self-defensa.

If he's saying he's not arguing self-deferse, and
it's not his theory and he doesn't argue it, then, fine.
Don't -- if he doesn't want it, then don't give the
instructions. However, if he starcs te argue self-defense, I

am goling to want this jury instructed on the law of self-
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1| defense.
i THE COURT: Well, I mean --
3 MR. LALLI: Does the Court understand my pesition?
4 THE COURT: Well, I do, sure. But --
§ 5 MR. LALLI: I think there's some evidence in the
6| record -- his statement -- I don't believe it's —- it is a

7| viable defense. But his statements to the police I think are

8| encugh evidence that, if he had requested self-defense
2| instructions, he'd be entitled to those legally.
I 10 THE COURT: But he's indicating --
il ME. LALLI: If it's not -- _
12 THE COURT: -- he's not going to argue self-defeanse.
13 MR, LALLI: That's fine.

THE COURT: Whatever -- if whatever he argues, it
was accidental, whatever it is, that's his business.

MR. LALLI: That's fine. If he doesn't, he -- you

THE COURT: But you understand, you can't even utter
those words, “"self-defense." I did it because she was coming
a2t me with a knife; what could 1 do? {Inaudible), what could I
de? I don't know, what could I do? She had & knrife in her
hand, I don't know what to do,

And you got to be careful. TIt's a fine line there.
It's a2 fine line. It's up to you to =-- I mean, but I'm

really going to be strict on that, that you can't argue

ROUGH DRAFT TRANSCRIPTS

N03744




11
12
13
14
15
16
17
18
1%
20
21
22
23
24
25

las
self-defense, or even something like that: she had the knife
in he hand, ladies and gentlemen.
{Pause in the proceedings)

THE CQURT: 5o, understanding that, what do you want
to do?

MR. O'KEEFE: Well, Your Hongor --

THE COURT: If you're going to tell me, Judge, I'm
not evenh going to mention she stabbed herself, or it was an
accidental stabbing by herself, well, that’s fine. We don'c
need self-defense., But you can't have it both ways. I guess
if you slip up, then we're going to have to give these
instructions. I don't know.

MR. Q'KEEFE: My closing might be very brief. 1
mean, I don't feel the State proved their case, and folks,
look at ir.

THE COURT: We'rs just talking about this issue now.

MR. Q'KEEFE: T know. And L'm just -- I mean --

THE CQURT: I mean, is anything going to be uttered
in your -- she had the knife, and she was coming after me, and
I just tried to protect her and get -- I don't know., I don't
know what ycu're going teo say, but you can't really say that
unless T instruct the jury on self-defense. And vou coueld
even -- Mr. O'HKeefe?

MR. O'EEEFE: Yes, Your Hanor.

THE CQURT: Ever if I give these, you could say, yau
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know, Judge Bonaventure -- I'm not claiming self-defense,
ladies and gentlemen. You could even say that.

ME. D'KEEFE: That -- we'll leave it at --

THE COURT: You know, you could say that.

MR. G'KEEFE: We'll leave it in, Judge. Okay.

THE COURT: So, you want te leave it in then?

MR. OTKEEFE: I like that. Yes, Yogur Honor.

THE COURT: Yeah. You den't have to -- you can aven
blame me. Say, Judge Bonaventure -- I'm not even claiming
self-defense, but it's there just in case. Aall right. So --

MR. LALLI: Well, I don't want him to be able to
blame you, Your Honor, and say --

THE CQURT: Well, I don't [inaudiblej.

MR. LALLI: ~-- cthat you're the one who gaid he's --
you know, the jury's going to be instructed an it. I mean, I
want to be fair to Mr. O'Keefe, but you know, I still have a
job to do in representing the State,

THE COURT: All right. W%Well, don't blame me. Just
say -~ you know, don't -- say -- you can always 5ay, ladies
and gentlemen, this is not a self-defense case. My argument
is this, and my theory -- whatever you want to 5ay. DBut do
you want it in now?

MR. O'KEEFE: We'll leave it in, Your Honor.

THE COURT: All right.

ME. O'KEEFE; I Jjust -- [inaudible].
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THE COURT: All right. We'll leave these six in,
then. All gright. Then, the next one 15, "No act committed by
a2 person while In the state of wvoluntary intoxicatian to be
less criminal." It does nct negate the element of malice
inherent in the crime of murder," which is the law, all right?
All right.

Then, you hawve that limicing instructien that I
gave, "Evidence of other crimes, wrongs, or acts is not
admissible;™ which I've given, and we're going to give another
Iimiting inmstruction, All right?

Then we go back to the srock instructions. You
know, "To constitute the crime charged;"™ that's just & stock
instruction given. Now, d& you want this other one, "It is a
constitucional right of a defendant in a criminal trial that
he may not be compelled to testify. Thus, the decizicn as to
whether he should testify is left solely to the defendant,”
you pot, "on the advice of counsel.”

MR. LALLI: Ygur Honoo, that should probably he
eliminated.

MR. O'KZEFE: Yeah, I --

MR. LALLY: Just left ©o the defendant.

THE COURT: Yeah. All right,

MR. G'KEEFE: I don't think --

THE COURT: "You must not draw any inference --

MR. Q"KEEFE: =-- tzke it opur.
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1 THE COURT: ~-- of guilt from the fact that he does

not testify, ner should this fact be discussed by you until

[TV 5

your deliberation." TIt's up to you uf you wank this. If you
2| don't want it, you don't want it.
5 MR. O'KEEFE: On the constitutional right of a

€| defendant, Your Honor?

P THE COURT: Right, that's —-
8 MR. O'KEEFE: 1I'd like to take that out, Your Honor.
4 THE COURT: Sure. 1It's up to you. We'll take it
10| our.
11 MR. O'KEEFE: Yes, sir. Less is more. Less is
12 | more.
13 THE COURT: You're probably right. The truth takes
| 14| few words,
13 (Fause in the proceedings)
ig THE CQURT: All right. Then we go back to the
I 17| stocks, "Defendant is presumed innocent.” “"You are here to
18| determine the guilt or innocence of the defendant.” "The

13) evidence which you are to consider;" that's what we talked
about .

And you could allyde to this when you == you heard
Judge Bonaventure, the stipulation, and he said to you the --
you have to consider this: and you could argue that, all
right? And you could even allude to it if yau want. You have

& copy of it, right? I'm net golng to ——
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ME. OTEEEFE: Yes, Your Honor.
THE COURT: ~-- prevent you from doirg thar. But
vyou're all right with ie?
MR. C'KEEFE: Yes, Your Honor.
THE COURT: "The credibility or believapbility."
"Statements of the defendant nor made in court™ -- this is the

one where the jury has to determine if that starement was
voluntary or not. That okay? That should be okay.

MR. O'KEEFE: Yes, Your Horor.

THE COURT: A&nd then, "3 witness who has special
knowledge; * they were all the expert witnesses. The common
sense instruction, "You are to consider enly the evidence.”
"When arriving at your verdict;" "subject to penalties not ko
be discussed.™ -

"When you retire” -- now, I taok one o= twa cut.
"When you retire to consider your verdict, (insudible] your
verdict must be unanimous.” I think I'm striking that --
we're striking read-backs, because we have, what, viden?

UNKNOWHN MALE SPERKER: Yeah, 1t should be
play-backs.

THE COURT: We have video?

UNKNOWKN MALE SPEAKER: Right.

THE COURT: Or, it should be “play-backs." 8q, "If
gduring your delikerarion you desire play-backs of testimony,”

211 right?
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was kind of waving his hand, "don't look ac her;" trying to
keep us at bay.

Q Sa, he was still trying to prevent you from gerting
to her -——

A Yes.

Q -— to render aid?

A Yes.

4] And were you all giving him commands?

¥ Yes,

g What commands were you giving him?

A Cfficer Conn was telling him -- it's normal practice

that only cne person's going to be directly speaking with the
individual. 3o, officer Conn was giving him instructions to

put his hands up, and get away from Ms, Whitmarsh.

(0] And did he obey those commands?

A Ne, he did not.

2 How many times were those commands repeated?

A &t least two or three.

Q At that point, what did you all de?

1 I saw an opportunity where Mr, O'Heefe's Lorsoc was
exposed. That keeps -- for the taser to be used, it keeps ——
it's an area that's away from the wital Organs -- you know,

the soft tissue, where you might damage the eyes or the groin

area. &nd I deployed my taser.

o Ckay.

and why did you deploy your taser?
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A Basically, the taser gives us a window of
opportunity by overriding the individuals' muscle contral.
and it 2llows us a five-second opportunity, basieally, to try
antd take them inte custody withaut, you know, fights or, you
know, punches, or anything like that.

g When you deployed your taser, what happened?

.1 A good cycle -— or 2 good contact will require that
—-- there are two probes that sre fired from the cartridage;
that they both make good contact with that individual.
Otherwise, you're going to gst partial contrel. And in this
case, Mr. G'Keefe -- there was not a complete contact. So, he

was still able to fight during that first five seconds.

Q Okay. So, only one of the probes made contact with
him?

A Yes. That's what we assumed,

Q That's what you assumed?

. Because it wasn't customary that, ¥ou kEnow, an

individual would still be able tp --

2] Struggle with you?

A ~= contral their muscle responses.

d Ckay. GSo, he was not incapacitated?

A No.

Q And what happened at that point?

a There was a second cycle of the taser. and Officer

Sean Taylor stepped in to grab contzol of his hands, put them
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Lehind his back, and place him in handcuffs.

Q Okay. So, you ultimately were able to handcuff him
after the seconc taser cycle?

A Yos.

o And after you handcuffed him, what did you all do
with him?

B He was lifted, 1 believe it was by his —=- sither
shoulders and feet, and removed [rom the bedroom. And just
taking him -- you can -— the way the apartment was situated,
just moving him to this —— the doorway, of somewhere in the
living room, wasn't going to -- it wasn't giving clear zccess
to the paramedics. So, we just removed him from the entire
apartment, out onto the catwalk.

] Okay. Did you at some point have you set him down
in the living room?

B You know, when -- [ think one tims, they ended up
losing grip of Mr. O'Keefe, and he did actually -- it wasn't
intentieoral, but he did fzll ta the carpet.

Q And was that because he was still struggling as you
2ll were trying te carry him out?

A Yeah.

Q Qkay.

B You indicated that he was ultimately removed to the
cutside patio, balcony area?

A That's correct.
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e Did you have any ferther coptact with him once he
was moved qutside?

A Yes, I did.

L8] And what was the pature of that contact?

A At this point, we had rno 1dea -- we didn't know
Victoria's name, her date of birth, any of her medical
histery. 5o, it was to elicit some of that information so
paramedics knew who they were dealing with.

g And what -- did you actually speak with him
personally?

A Yes.

O And wou andicated that gne of the things vou were
trying to figure cut was her name?

A Yes.

] Lid he give you a nama?

A I helieve it was Veronica Whitmore or Whitmarsh.

Q Ckay. &S0, it wasn't Victoria Wnitmarsh?

A Ho, it was not,

9] And would he ~- you indicated that one of the other

items you were rrying teo elicit from him was her blood type?
Yeos.

Were you able to get that information from him?
Mo

How did he respond to your questions?

I = - R« .

He was just kind of making utterances, not directly
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answering the gquestions. But he said somerhing to the effect
of, "¥You guys are mad at me, aren't yeou?z"

Q Did you become aware that at some point, he was
moved downstairs?

A Yes.

Q And did you have further contact wich him chce he

was downscairs?

A Yes.,
8] And what was the nature of that contact?
F. It was still at this point -- we had taken the

informatign that Mr. O'Hesfe had given us. We ran it through
several databases, and ceuld not establish that information as
an identity for a real person. 5o, at this point, we started
to believe that the informaticn thai we were given was —-—
whether it was intentional or unmintenticnal, it was incorrect.

Q and you're referring to the information you wera
given regarding the identity of the female?

A Yes.

Q And 80, you went to confront him with that

informaticn?

A Yes.
Q And how did he respand?
a Newer really got -- I never got good informaticr —-—

or he ended uvp giving me the real name, Vercnica.

o And what was --
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A Or Victoria, sorry.

8} What was his demeanor at this point?

A He smelled heavily of aleohol. Just kind of had a
gaze in his eyes. And if ! recall, eventually just ended up
falling asleep.

Q Dkay.

M3, MERCER: Cgurt's indulgence.
EY M3. MERCER:

o Did -- during the course of your interaction with

the defendant that nighz, did he seem pleased that the police

were present?

A #o. He seemed annoyed that we were there.
Q How could you tell?
A dJust in the way he wouldn't answer a gquestion -- or

you know, previde information, rather. And he just kind of

had a2 -- all of his responses to us were shoert, choppy, in an
abusive -- you know, sbusive mamnner; abusive responses.
Q How long de you think yvou had to éshserve the

defendant that night?
a Taitially, probably about 30 teo 45 minutes.
o And durirg that 30 to 45 minutes, did he ever ask

you how Victoria was?

A Ne.
b, Bid he ever express any concern for her?
A Ho.
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Qo Did he ever try to convey any sadness rto you?
A No.

M3. MERCER:; Court's indulgence. Pass the witness,

Your Heonor.
THE COURT: Thank you. Any crosz, Mr. O'Keefe?
MR, O'KEEFE: Yes, Your Honor, briefly.
CROSS-EXAMINATION

BY ME. G'KEEFE:

Ly Gaocd morning, Detectiwve Baliejos.

A Yes, sir. How are you?

Q Qkay., I'm sprry?

A How are you?

O Okay. Fine, sir. Listen. I've been straight-up

with all the witnesses, and the Court, and the jurers, you
know. Thers's going to e ne tricks or anything. 1It's going
to be shert. straight. Okay?

F. Okay.

Q And it's just the bhest way. Okay. I do beliave,
Detective ~— okay, first of all —— and like 1 said, I'm just

going to ask some gquesticns. And just, ¥ou Xnow, yes or no,

and just -- we'll keep it real simple.
¥ Sure.
Q No tricks. OCkay. Did you realize that I was

extremaly intoxicated, =irz?

- Tes.
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¥ Okay., You did hear that the 9-11 call was put out
that -- from dispatch to everyone, right at the beginmning,
that the defendant was extremely {087
-3 I don't recall.
Q You don't recall? If I let you read this to refre
vour memory, would that be okay?
A sure. That would be great.
MR, O'KEEFE: Mr. Maningo, And J'm just doing to
Put a little X. You can see —— and [inaudible] Mr. Lalli.
BY MR. C'HEEFE:
Q And just read it, not our loud.
MR. MANINGO: May I approach, Your Hooor?
THE COURT: Yes,
THE WITNESS: And I didn't -- your instruction is
just read it, but not oot loud?
BY MR. O'KEEFE:
o Yeah, just to refresh. You see that, where it was
made out that it was a --
A Ckay.
Ly, What T just -- okay. $So, now, having asked the
question, you da see that the call was Fut out bthat they

already was aware that I was extremely 4087

A Yes,
Q Thank you., And I'm just -- okay. HNow, also, just
to simplify again —— I mean, I have the report right here.
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you remember like the time of the event, by any chance, and
the time that the call was made; you got there, and T was
apprehended, actuwally placed in handcuffs, and they called it
code 47 Do you remember that it was tbasically Jjust like --

A It was sometima after 11:00.

Q Right. Would you agree, Qfficer -- or Detective,
excuse me, that it was like five and-a-half, six minutes? The
whole event, from the tims cormmands wers being issued; to when
I was placed in handcuffs, and they called code —- that i1t was
s5ix minutes?

A Yeah, I would say it was close to that.

o] Okay. AaAnd I'm just clarifying. Okay. Now, having
admitting you Tealized that I was extremely intoxicacted kind
of explains maybe a little bit like, maybe why I was
incoherent. Would you agrea that maybe that might -- in your
opinion, you were observing that I was not really aware, you
know, of what was going on?

MS5. MERCER: Objection, Your Honmor, calls for

speculation.

ME. O'KEEFE: Okay. T1'1! move on, Your Honor.
COURT: Yeah, because that's a --
O'KEEFE: Yes, Your Honor.
COURT: =-- calls for speculaticn [inaudible].
MR. O'KEEFE: VYes, sir, Your Honor. I don't mean

any -- ockay. I'm --
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THE COURT: No, I kngw, I know.
MR. O'HEEFE: -- very tired, and I apologize.
THE COURT: Thank you. Thank you, Mr. ©'Keefs.
MR. O°KEEFE: Okay.
BY MR. O'KEZEFE:

Q let me back up a minute then. Oxay. The Crisis
Intervention Team is called when somebody is disclaimed as
maybe being mentally ill, or under the influence; is that
correct? They assist in a call iike that?

A They would, ves.

Q Ckay. Did you guys know that Ms., Whitmarsh was
mentally ill? Did you already know that?

A No, I did not. And just to clarify, Crisis
Intervention Team officers, they do specialize in that, but
Lhey answer everyday 9-11 calls, traffic stops. They dao
basically the normal functions of a patrol officer. It just
happened in that case that Officer Conn responded to that
call, and was a CIT officer.

Q Okay. Okay. 1In prior testimony, would you remember
-— or would you agree that -- at least at first, Detective,
that I did respend several times with saying, "come in here, "
without any profanity at Eirsc?

. When I arrived, QOfficer Conn was already in
communication with you. When I arrived, the statements that T

heard are on record.

ROUGH DRAFT TRANSCRIPTS

nQ3659




Bl

L R ]

10
11
12
13
14
15
16
17
18
15
20
21
22
23
24
25

Bl

Q Okay. At any time, did you ever hear me say, "get
guth™?

Y Mo,

O Did you ever hear me say, "get the fuck out"?
Excuse my language.

F Na.

Q Okay. 5o, at no time I was ever saying, get out of
here; but I was saying, rudely, wrongfully, under extrems
intoxication, "Get the F in here," is what you heard?

A Yes.

Q2 Okay. MNow, you testified that the call was made,
and then you finzlly determipned yourself that T smelled of,
and was pretty intoxicated?

A Yes,

QG Okay. And that you in fact tased mwe multiple times?

A Yes, 1 did.

9] Okay. ©Okay. After the tasing, would ¥ou disagree

—— I'm not going to sit here and rehashk it, and go over it,
Detective. Work with me, I'll work with you. Keep it simple.
There was & lot of confusion, would ¥ou agree with that?
Positioning of bodies and peaple, and wno went where and ftere,
and it was a tragic moment. A lot was happening, Detective:
would you agree? I mean, you were cued on ¥our ——

A Yes, it was a dynamic situaticon. TYes.

L] Okay. That's all -- and prior Eestimony was given
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that it was never conclusively mede -- gr stated 1f somecne
did go over the bed, or didn't, and actually -- and I'm
keeping it very clean; if I was dropped in the bedroom, or
dropeed in the hallway in the front, and dragged? There's
been just a couple —- vou know, it was a dynamic situation.
There was just a couple versions given; would you agree to
that?

.3 It was a dynamic situation, yes.
2 Would you agree that there was prior testimony given
that ac one time, I fell in the bedroom; and ther cne time, I
was dropped in the living room?
M%. MERCER: Objection, Your Hooor. I'm nat syre
that's & proper guéstion.
THE COURT: Well, I don't think he kncws about any
prior -- do you know anything about prior testimony?
THE WITWESS5: T can only give my -- or to --
THE COURT: Yeah. All right.
ME. O'KEEFE: OQkay, okay. I'll move on.
THE WITWNESS: -~ the correct --
MR. Q'KEEFE: Qkay.
THE WITNESS: —- agcurateness of Ty Lestimony.
MR. O'KEEFE: OQkay.
BY MR. Q'KEEFE:
o But -- okay. In the event though -- alse, though,

can you explain what a use of force form is?
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A Yes. Any time we end up engaging a suspect, ar an
individual, for that matter, that we have o use 3 lewvel of
force that causes injury to that person, we'll dccument that.
It's on an internal form. JTt's used for educational purposes,
and in some cases where there's wrongdoing, internal affairs
might take a look at thac.

But it shows basically the individial that we
encountered, the circumstances of the encounter, and the level
of force that was deemed necessary at the time to take the --
bring the sitwation under contyol.

Q Okay.

it That's pretty much it.

0 And did you fill out a use of foarce form on me?

A Yes, I did,

2 Okay. And was this information not necessarily
turned over right away, Detective?

A You know, like I said, it -- I'm not sure -—- or, I
guess I'm not sure what your question is, “turned over."

Q Ckay. And was this information requested, and noc
turned over somehow, ¢r is -- npot turned over?

THE COURT: fTurpned over --

MR. LALLI: Can we approach, Your Honor?

M5. MERCER: Approach, Your Hooor.

THE COURT: -- to who?

MR. O'KEEFE: By --
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ME. LALLI: Can We approach?
THE COURT: Yeah.
(0Zf-record hench confersnce)
BY ME. QO'KEEFE:

o, Okay, Oetective. Let's just simplify it again,
though, A repert was filled gut. 1In that report, you stated
that the - I was under -- possibly mentally ill, or -- slash,
under the influence?

A Yes.

o] And then, in a later section on that —— I'11 just
ask you, so you don't have to read ir, if you remember it. If
I could show it to you, T will. You state later in a
narrative of it that, "Mr. O'Keefe appeared axtremely
intoxicated, and continued to be erratic and emotional in his

behavior."

A Yas,
Q Ckay. And I'm neot tzying any tricks, I'm just
[inandible]. So -- okay. You do Aagree that I was extremely

intoxicated, stressed aut, erratic; that it was a very
dynamic, very brief call? You agree with that: Ffive
and-a-half minutes, six minutes?

a About five to six minutes, yean.

4} Okay. That it was dynamic: do you agree?

A Yes.

Q That at ne time I ever said, get out, or, get the F
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out. I was saying, get in —- "come in" at first -- or “get
the ¥ in," T was saying -- conversely, correct?

-t You never ordered us or asked us to leave.

L] Okay. I never tried to personally gwing ar hit any
of you. You observed -- you stated, as vou had, that I was
Just -- cut of a protection mode, I seemed to be like covering
== "don't loek"™? I was ~- carrect? That's what you stated.

I was trying to like -- "don't look:;" cover her.

A Yeah, I =--

o Something.

A 1 recall you saying, "don't look," Lrying to pull
her shirt down, but also would not respond to our instructions
to get away from her, and put your hands s,

o Right. You said you were aware at the time that --
vou heard for safeby matters that she poassibly -- hep €, or

HIV. There was talk about that going --

A Yes, T do remember rtharn.

2 -= for safety? That is a safety concern, of course.
Nobody would wanc to get -- cantract that, ecorrect? Of
course.

A That's correct.

Q And that's very wise to do, to put out -- okay., So,

you state that that's cut thare. Okay. You said I was placed
out eventually on the catwalk ¢n top of the balcony, correct,

on the cutside?
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Would have been a few minures.
Only a few minutes on the catwalk?

That's what I recall, yes.

L R S

That you recall. Qkay.
MR. O'KEEFE: I hawve no further questions, Your
Honor.

THE CCGURT: Thank you, Mr. O'Keefe.

MR. O'KEEFE: UDetective, thank you.

THE COURT: Anything else?

THE WITNESS: Good day to you, sir.

M3. MERCER: Just & couple --

MR. OTKEEFE: Thank you.

MS. MERCER: =-- brief guestions, Your Homor.

REDIRECT EXAMINATION
BY M5. MERCER:
o Officer, is five to six mirutes a long time when

someone's lying there, bleeding our?

A Yes, 1t is.

66

Could you say, Detective, how long was I out there?

o And how many times was it exnplained to the defendant

that he needed to exit that room before medical could get in

thera?

A Upon my arrival, two to three times.

M5. MERCER: No Further questicns.
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MR. Q'KEEFE: And just a quick recross.
RECROSE-EXAMINATION
BY MR. G'KEEFE:
o But Detective, again, you will admit that it was &
very dynamic situation, and [ was extremely intoxicated?
A ¥es, sir, That's correct.
Q Thank you, Detective.

THE COURT: Thank you for testifying., You're

excused.

THE WITHNESS: Thank you, Your Honor.

THE COURT: Next witness, pleasa?

MR. LALLI: Your Honor, the State calls Marty
Wildemann.

THE MARSHARL: Detective, 1f youw will remain
standing. Please, sir, raise your right hand znd face the
clerk.

MARTIN WILDEMANN, STATE'S WITNESS, SWORN

THE MARSHAL: 1f you wauld have a seat, please.

THE WITMESS: Thank you.

THE MARSHAL: Slide up to the microphone. If you
would, please state and spell your name for the record.

THE WITNEES: Martin Wildemann., W-I-l-d-e-m-a-n-n.

DIRECT EXAMINATION
BY MR. LALLI:

o How are you employed?
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A I'm 2 homicide detective with the Las Vegas
Metropolitan Police Department.
] How long have you been investigating homicides with
Metrao?
A Ten and-a-half years.

. What did you do before that?

& I was a robbery detective, a gang unit detective,
and a pateolman.

o ARll right. How long total have you been with Metro?

A 24 yaars.

Q How —- and I don't know if you cag have this number
available. But how many viclent crimes do you think vou've
Lnvestigated in your years with Merro?

A Violent crimes: 6, 7, 800. I would --

All right.

== guess right in there.

How many homicides have you investigatsd?
Ovar 300.

Were a number of those homicides stabbings?

Yes,

eI o B B = - B =

All right. I want to direct your attention ta
November 5th of 2008. Wers you assigned to investigate =
homicide that cccurred at 5001 El Parque?

A I was.

o Is that here in Clark County, Nevada?

ROUGH DRAFT TRANSCRIPTS

n)3667




11
12
13
14
i5
ig
17
18
15
20
£1
22
23
24
25

60

A It is=.

a Can you —- did you ever respond out te that
locacion?

A I did.

c Can you explain to the jury what was happening as
you responded to that location?

A Well, I got woken up out of sleep, requested out
there. We had -- a homicide had occurred, And I was cne of

the up detectives awaiting a homicide. Myself and my partner,
Detective Bunn, responded te the location, along with other
homicide detectives to assist us, Lo begin an investigaticn as
to the death of a woman who was later identified to me as
Victoria Whitmarsh.

Q Detective, you indicated that you were an up
detective. Can you explain what that means for our jury?

.3 We work homicides on a rotatien basis. So, you'll
have a partnership ef two detectives, that are literally
awaiting the next homicide. After they catch a homicide, the
next team afterxr them on a list awaits the next homicide after

that. 350, we were the vp team awalting a homicide,

o You and Detective Bunn?
. Yes,
o When you get to a homicide location, are the

responsibilities routinely divided between various detactives?

A Yes,
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Q Can you please explain how that works?

B In this instance, Detective Bunn was responsible for
doing the scene investigation, which would be where the
homicide took place, and where the body is located, So, his
regspensibilities were teo go through, document the scens, and
make sure it was properly preserved, and evidence collected.

My responsibilities were interviews of witnesses,
finding potential witnesses, and in this case, interviewing
Mr. G'Keefe.

Q With respect teo Detective Bunn going throvgh the
crime scene, when homicide detectives arrive on scene and
begin to analyze the variocus crime scenes, do they work with
crime scene analysts?

A Yes.

Q We heard testimeny from Jocelyn Maldonado about her
invalvement at the scene. Would she have been working
directly with Detective Bunn?

A Absolutely.

2 And Detective Bunn directing the evidence te be
impounded, and also being part of a team of individuals who
BCan & crime scene?

A Thet's correct.

o All right. Now, you said that your responsibility
was witnesses, to locate witnesses, and ta interview cercain

witnesses?

ROUGH DRAFT TRANSCRIPTS

N03669




i1
12
13
14
15
l6
17
18
19
20
21
22
23
24
25

71

A Yes.

# And as part of that responsibility, it also falls
upen you to attempt to interview the suspect: in this casea,
Brian Q'Keefe?

A Correct.

2 When you arrived st the El Parque residence, did you
make contact with Mr. O'Keefe?

28 I did.

G Can you explain where he was, and what was going on?

a When I arrived, we have a briefing with other

detectives that are not homicide, just general detectives that
arrive on the scene first, and the officers. We had a
briefing with them in which they update us, because, as I
mentioned before, I had come from my home.

They update us on the circumstances, during which I
leacned that Mr. O'Keefe was in the back of a patrol car. S,
at that point, I brought him out of the patrol car, and we

took some photographs of him,

9] What was the purpose of taking photographs?

A I wanted to document his condition of how he was at
that time.

2 What was his demeanar during that period?

-1 He was not cooperative. Didn't want to listen to

our instructiens for taxing the photographs; Lurn this way,

turn that way. I wan't say that he was verbally abusive, but
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he just was not cooperative.

L8 All right. During that initia) rhotographing,
examination of his body at the scene, did you notice any
injuries on nis petrson?

A He had & —- he had a large scrape on his forehead.
He had & couple miscellaneous bruises., Bul ne had a cut -
and I'll call this the meaty part of his index finger on his
right hand, that [ saw at the scene.

v} With respect to the scrape on his forehead, did that
look to you to be a rug burn?

A Yes.

O All right. Reow, I wanted to talk to you about rhe
-- what you saw in his hands. I'm going to show you what
we've marked as State's Exhibit number 62. 1Is that the injury

that you saw?

A Yes.
Q Can you describe it for us?
S Well, it leoks like an incision injury in that

general area of his hand. It's quite bloody at the time, but
there's 3 sharp force injury there.

o and I1'm going te show you whabt we've marked and
admitted as State's Exhibit number 64. Ooes that dlss show
some injury on the thumb?

A Yes.

Q Can you explain what Lhat was?
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A This injury is right in this general location there,
And once again, it's a sharp force injury on his thumb.

Q Now, you've indicated that you’ve investigated
hundreds of viclent crimes, and how many homicides?

. Over 300. Well over,

g Over 3007

A Yes.

Q And about a quarter of those invelved stabbings?

A 1 believe so, yes.

Q Based upon that experience, Detective, how common is
it fer an individual who stabs another perscn Lo receive
injury themselves?

-3 It's actually very commen. When people atab a human

pody, often times, they'll meet more resistance than
anticipated. And you also have o factar in the circumstances
which led prior to the stabbing., is there's sweat gr bleoed
involved on the suspect's hand. So, it's a VELy Ccommon
injury.

MR. Q'KEEFE: Your Honor, may we approach the bench?

THE COURT: VYes.

{(Off-record bench conference)

THE COURT: All right., Sg, you're gaing to elicit
now, what, Mr. Lslli?

MR. LALLI: I'm going to move onto anothar ares.

THE CQURT: You objected to something.
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MR_ O'HKEEFE: Yes. 1 obijected, Your Honor, Lo his
testimony not being as an expert.
THE COURT: All right,
MR. LALLI: Your Honor, the Zopundation was lasid that
Detective Wildemann has been with Metra, I think he said 23
years. He's been in homicide for ten years. He's
investigated over 200 homicides; a guarter of those involved
stabbings. And based upon that experience, what he has SEeEn
with hiz own eyes, it is not uncommon for a person inmvolved in
& stabbing hemicide te suffer injuries te the hand.
THE COURT: All rigint. 1 think he has -- more than
4 proper foundation has been laid. So, with that, your
objectien is preserved and denied. Move on, all right?
MR. O'KEEFE: Thank you, Your Honor.
THE COURT: Yeah,
BY MR, LALLI:
Q How, at some point, did you direct that Mr. O'Kesfe

be transported from the crime scene ta a place Lo he

interviewed?
.} Yes.
Q Do ¥ou recall how that was done?
& I had patrel -- the car that he was in originally, I

had that patrolman transport him te the hemicide cffices,
which coincidentally was only a few blocks away, and taken up

ta the third flesr of that building, which is the homicide
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office. And then, we had several interview rooms there. I
had him placed in one of the interview rcoms,

o} Now, when you interview people, just anyone, is
there a requirement that Metro has that the inrerview he
video-recarded?

A Ha.

4} Are there occasions when you will elect to
video-record an interview?

A Yes.

] Can you give us =ome reasons why you might choose o
video-record an interview.

A Well, T like to preserve it as much as possible, and

video a lot of times in this day and age is your besr aspect
ef that. I alsc like to video it when T'm toncerned regarding
a person's demeanor. A lot of times, you know, a picture's
worth a thousand words, &nc video speaks for itself.

Q With respect tg Mr. O'Keefe, did you make the
decision to have his interview videa-recorded?

y:4 Yez, I did,.

Q Can you give us some -- we'rs going to -- we'll
watch the video in a mement. 8ut can you give us some zense
of the interview room: what does it look like, how is it ser
ugp?

. It's probably abour a six-foot by eight-foot room.

It's got a table in it. On the one end of the wall is a
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restraint. There's a bar that you can put a handcuff Lo, if a
restraint is needed. 1It's just 2 standard cinder block
drywall rcom. HNothing fancy to it.
Q All right. With respect to restraints, was Mr.

C'Keefa restrained during the interview?

A Yes, he was.
Q How was he restrained?
A His right wrist was in a handcuff, and that other

handeuff placed to the bar. The bar is to the right side of
the table, so he kind of has free reign of the table itself.

But as far as being able to get up and mave, he would not be

able to.
4] Why was he restrained?
A He was combative, I had learned, when patrol

officers originally arrived. &nd the way his demeancr was
when 1 was trying to take photos of him, being
non-cooperative, it was just, in my opinicn, the best way to
handle it.

Q All right. At some¢ point, you begin to advise Mr.

G'Keefe of his rights pursuant to Miranda vs. Arizena?

A Correct.

0 Before that happened, which is where the recording
ectually starts, can you give us a sense of what was happening
in the interview room; who was there, what was going cn?

A Well, when we initially arrive there, it's myself
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and DetecLive Terosa Kygar was also pon my squad at the time,
working with me. So, she assisted me in the interyview itself.
We arrived at the room. I tried to see if Mr. O'Heefe needed
Lo use the bathroom. He stated that he did, but he wonldn't
right then. He was just —— I would 53y just argumentative at
that point. Just ciying to accommedate him was difficult.

9] You say that a homicide detective by the name of

Teresa Kyger was with you?

A Yes,

qQ ls she visikle on the interview?

A Yes.

o And just, in general terms, what does she look like?
A she's -- she's probably 5 foot, 10 inches tall,

She's a whice female with long brown hair. Aad I believe
che's wearing a sweatshirt, a —- with a hemicide logo on the
left side.

| All right. During the time that you were with the
defendant on this particular evening, or now into the early
morning hours of I believe November &th, did he dppear to you
to be intoxicaced?

A Yes.

8) Wnat did you see, bath at the crime scene, and in
the Iinterview room, that lad you to belisve that he wag
intoxnicated?

A Well, T could smell alcohol. He had bloody eyes --
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or bloody eyeballs -- bloedshot eyeballs, excuse me. Apnd hHe
¥as 3 bit slurred at times. But as far as his drunkesnness
was, I did not believe him to be intoxicated te the pPoint
where an interview wasn't available.

Q During the interview, do you actually make a record
during the course of that that you believe that he's
intoexicated?

i Yes,

g Do you also give him the opportunity to talk -— or
tO say anything he wants to say about his intoxication?

A Yes.

] How does that go?

A Well, I mean, I just -- in the middle of it, I know
I was probably getting frustrated to a point, and I asked him
if he was drunk. I alsg == during the interview, I belisve a
made a statement regacding, he just, to me, appeared drunk.

2 All right. Did you collect any specimen from him,
elther vrine or blood, to further document his drunkenngss?

a No.

Q Why not?

A 1'm under no obligation to do sa. His demeanor, the
way he was acting, and the way he was able to answer my
questions led me to believe that he was not intoxicated to the
point where I couldn't conduct an interview on him. He was

pointsd about certain gquestions, answering them; and
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absolurtely vague on other guestions when he, to me, appeared
he wanted to he,

Q Were there other ways that his intoxication was in
fact documented? Through the video -—-

A Yeah.
== interview? \
Well —
Through the actual interview --
Cnce again, I --

-=- that you conducted?

D W O D D

-~ asked him if he was intoxicated. He talks about

it very briefly, and a video of the entire encouncer was done.
L8] I want to ask you about some specific things that

occurred in the interview, and then we will -- then we'll

actually play it. You indicated that he was advised of his

rights pursuant to Miranda vs. Arizong?

2 Yor.

o And do we sea that on videg?

A Yes.,

Q Does he indicate to you in that video that he

understood his rights?
A Eventually. It tgok a while,
Lo All right. - Why do you say, eventually?
) Bacause he's just very sarcastic to me regarding

that., And I even aporoach him, gaying, listen, this dpesn'c
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== you know, this could gc smeooth, It deesn't have co -- yau'
know, we don't -- we can talk te each ather like human beings.
Butr he's very sarcastlic to me,

g ALl right. Were there any threats made to him priar
to beginning the interview to get him to talk to ¥au, any
cegrcive tactics used; anything of that nature?

& None whabsocever.

{ All right.

A We talked a little bir aboutr Detective Kyger.

During the interview, does the defendant interact with
Detective Kyger?

A Yes,

Q And in fact, let me ask you this. Do You see Mr,
O'Keefe in the courtroom?

A 1 do.

9] Can you please paint to him, and tell us what ha's
wearing today?

iy He's wearing a black suit, =zeated to my lefz, with a

blue tie, blue shirt.

MR. LALLI: Your Hornor, may the record reflecr the
witness has jdentified the defendant?

THE COURT: Yes.
BY MR. LALLI:

0 Teli us how the defendant interacted with Detective

Eyger.
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A A lot of times, I believe he would deflect to her
when I was talking to him. Many times, he would treat her
much differently than he would treat me, and in fact would
crder or ask, depending on the situation, her to do things far
Fim.

2 Would he refer to her as a -~ using 2 pet name
during the course of the interview?

2 He referred Lo her throughout as "young lady."

] At some point, does the defendant refer to Vietsria
Whitmarsh ag V7

3 Yes. As the interview progressed, [ noticed that he
was calling her "V." And as a way to try to humanize myself
with him, I called her W cnce, and asked him if I could call
her V. And he asked that I wouldn't. He said he was the only
one allowed to call ker V.

o All right. Are you aware of a witness by the name

of Cheryl Morris?

B I am.
Q Who is Cheryl Maorris?
A Cheryl Morris is the ex—girlfriend of Mr. O'Keafe at

the time of this incident. She had originally rented that
apartment where this took place, at 5001 El Pargue, with him.
And I believe that she's a co-registrant on a vehicle that
they were driving.

0 During the course of the interview that you had with
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Mr. O'Keefe, did he refer to her az "the Old Girl"?

A Yes,

L All right. 8o, references to "0ld Girl" are
references te Cheryl Morris?

A Yes.

n} Miring the course of the interview, does the
discussion of calling 9-11 come yp?

A Yes,

o Can you tell us about that exchange?

] I asked Mr. Q'Keefe if he called 9-i1. He woeldn't
answey. We asked several times. Finally, T ask a little mere
assertively, and he says that he did call 9-11.

Q So, he tells you during the course of the interview
that 9-11 was czlied by him?

A Yes,

g During the course of the interview, did it appear
that Mr. O'Keefe was being strategic with the information thar

ne relayed tao you?

& ¥Yes, 1 believe that.
Q Can you explain why you believe that?
A At times during the interview, he would be gxtremely

detasiled as to what he and the deceasad wern doing prior to
the incident, what they were doing earlier in the day, what
they had done even weeks before. But when we got towards the

dctual stabbing itself and how it cccurred, he would become
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1| very, very vague.
2 2 During the course of the interview, are chere
3| discussions with respect to the possibility that Victoria
4| whitmarsh could die?
5 A Yes.
6 Q Does he bring it up at one point during the
7| interview?
8 B Yes. He asked me --
8 Q Lan you --
i0 2 He asked me during the interview how V was daing,
11| what her condition was.
12 0 All right. Does he indicate for you that she
13| suffered from physical ailments?
14 A Tes.
15 4] Hepatitis 7
16 A Tasz,
17 o And did he also in that same breath indicate that it
18| was likely that Victoria would soon die?
15 A Yes.
20 Q What was his demeanor during that? I
21 A Matrer of fact.
22 Qo During the interview, do yvou eventually tsll him I
23| that Victoria has in fact died as a result of this incident?
24 A Yes, towards the latter part of the interview, ‘
25 o What was his response to that?
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A He asked Detective Kyger for a tup of coffee. Ehe
retrieved his cup, left Lhe room. He made some very loud
noises, and continued with that.

(8] All right.

& And then, suddenly, switched back to just talking
with me.

G Bli right.

MR. LALLI: Your Honor, I'd like to play the
iaterview now, It's about an hour. I'm not -- T know we're
13 minutes before lunch, I don't know what the Court wants to
de In terms of --

THZ COURT: Approach the bench & mirute. No, no.
You know what? I fiqured they didn't have a break, s¢ we
might as well do our lunch. and then, 1 hope you don't mind
coming back, Officer.

THE WITNES5: MNo, sir. No, =sir.

THE COURT: We'll come back arcund 1:00 cfelock, alil
right?

MR. LALLI: &1l right.

THE CQURT: BSg, we're going to take our nooh recess,
then come back at 1:00 o'clock and begin.

So, don't -- during this recess, it is your doty
converse among yourselves, or anygne else, on any subject
cannected with the trial; or read, watch, or listen to any

report or comméntary on the trial, by any percson connected
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1] with the trial, or by any medium of infoermation, including,
2| without limitatien, hewspapers, television, radioc. And you
3| are not to form or express any opinian on any subject

4| connected with the trial until the cause is finally submitted

5 to you.

5 30, you'll be back at that time, Gfficer?

7 THE WITHMESS: Yes, sir.

8 THE COURT: Thank you,

8 THE WITNESS: You bet.
10 THE COURT: wWe'll be at sase until the jury leaves.

11} linaudible], would you remain in the ecourtroom? Thank you.

12 iDutside the presence of cha jury panel)

13 THE COURT: All right. This is outside the presanca
14| of the other jurors.

15 Mow, the reason 1 brought you in -~ I appreciate it.
18| Thank you for, you know, this note that ¥ou zent. I'll read
17| it for the record.

} 18 Juror number 12, which is you, "I feel like I'm

19| falling asieep. I chink I have sleep apnea. I have not been
I 20| to a doctor, but it does rup in the family. I don't feel that

21| it's fair to everyone else if 1 keep doing this, ard I most

22| certainly don't want to jeopardize the case,” Nella
23| Humphries. Yoo know, I appreciate that --
24 JURCE. NO. 12: I apologize. You know --

25 THE COURT: Y¥You don't have to gpolegize., Thank yeou
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for your honesty,

JUROR NO. 12: Well, when you made the statement,
you know, there's two things to -- well, when everybody was
being dismissed --

THE COURT: Yeah. I say there's alwaya two things.
You have --

JURCGR NOC. 12: And T chought, well —-

THE COURT: -- on a field of battle in Lime of war,
and serving on a jury, Lhat —-

JUROR NO, 12: Right.

THE COURT: == you could serve your country,

JUECR NO. 12: and I thought, ¥ou know, I'm going to
try it.

THE COURT: Well, what -- 211 right. 1 appreciate
it. '

JURCR NO. 12: TIc's like --

THE COURT: But what -- ¢ mean, are you == I guess
the issue is, we have to have --

JUROR NG, 12: Sometimes --

THE COURT: -- jurers that pay attention, and know
2ll the witnesses.

JUBCR MG, 12: Right., I'm ~-

THE COURT: Have vou heen not deing that job?

JdURDR NO. 12: No, I'm listening, but sometimes T

tend to clese my eyes,
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THE COURT: So how many times —-

JURCR NOC. 12: And but I --

IHE COURT: -- have you done that?

JUROR NO, 12: But I know what's going on.

THE COURT: When you're awake?

JURCOR NO. 12: Yes,

THE COURT: But not ——

JURGR NQ. 12: I mean, ng ——

THE COURT: -- when you're sleeping?

JURDR NO. 12: When I'm —— when I'm closing my eyes
and stuff. And you know, I've noticed like, a couple times,
she's kind of hit me, you know. But I —- I'm -- you know, I
can tell you exactly what's going on while I'm like kind of —-
you know, 1like, looking like I'm asieep or whatever. I don’t
know how ta explain it, but --

THE COURT: Do you have any questions, Mr. Lalli? 1
mzan, [inaudiblae]

JUROR WO. 12: You know, I mean, it's --

THE COURT: -- make a record on this |inaudible] --

JURECR NO. 12: It's not that -- I mean, I can tell
you evarything that's gone on ~-

THE COURT: All right.

JUROR NG. 12: -~ the whole trial.

THE COURT: Well, start from the first witness.

Whar did the first witness testify?
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JUROR MO. 12: The very firss chne, on --

THE COURT: 1I'm just --

JURGR NGO, 12: -- the firsc day?

THE COURT: T'm just teasing you.

JUROR NO. 12: Oh, I can -- 1 can --

THE COURT: ©No, I don't want to hear it. I'm jus
teasing.

JUROR NO. 12: Okay.

THE CQURT: I'm just teasing.

JUROR NG. 12: QOkay.

THE COURT: Again, Laili, I --

JUROR NO. 12: But —-

THE COURT: Wait just a mindte.

JUROR MO, 12: BApnd I mean --

THE COURT: [Inavdible].

JUROR NO. 12: Today, I'm more alert,

THE COURT: Right, 1 can see that. You're writin
and everything., I'wve been keeping an eye on you.

<UROR NO. 12: But --

THE COURT: But I just really want to know -- and
again, if you need to be excused, you let me know, and I'l])
consider it. BAnd I'm not going ro get mad, because I want
fair trial, both to the State --

JURCOR NO. 12: Exactly, so do I.

THE COURT: -- and the defendant. So. I think we
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in day -- what, 4 now?

ME. LALLI: Yes.

THE COURT: And as you sit here, do you think this
note, and the fact that you have been falling asleap
sometimes, and you have -- is that going to affect your
deliberation in this case?

JUROR NO. 12: No, I don't feel, But I just didn't
want, you know, anybody to feel like I'm not paying attention,
or I'm not doing my Job as a juror.

TEE COURT: MNo.

JUROR NO. 12: That's what I --

THE COURT: Any questions on behalf of the State?

JURCR NO. 12: That's why I was -- thought I should
brirg it up, you know. I don't -- I haven't gone te a doctor
for it. Well, you have to go to a specialist,

THE COURT: &11 right. So, we don't --

JUROR NO. 12: (Inaudible] sg --

THE COURT: ~- have time for all of that.

JUROR RO, 12: How —-

THE COURT: I got te go to lunch. I'm hungry.

JURGR NO. 12: COkay., Goodbye.

THE COURT: Just a minute. Does the State have any
questicas ~-

MR. LALLI: Ho, sir,

THE CQURT: -- you want to ask this =-- Mr. O'Keafe,
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do you have any --

MR. Q'KEEFE: No, Your Hanor.

THE CQURT: ~- guesticns you want to ask this
witness (sicg)?

MR. O'KEEFE: No, Your Honor.

THE COURT: Thank you wvery much.

JURQR MNO. 12: Just if you --

THE CQUET: Go te lunch. Go to lunch. ©o te lunch.

JURCR NO. 12: If you hear me snore, throw
something, That's all T ask. Thank you.

(Pause in the proceedings)

THE COURT: BAll right. Daes anybody want to say
anything? We're going to mark this as the next Court exhibit,
and what's the State's opinion -- I'm going to ask Mr,
O'Heefe's opinion. Do you want to get her excused? Do you
want me to think about it, you think about it, or what?

MR. LALLI: Your Honor, I'm going to defer to M,
O'Reefe.

THE COURT: All right,

MR. LALL1: Whatever Mr. O'Keefe wants to do is
acceptable with rhe Stare.

MR. Q'KEEFE: 1 have no chjection to anything, Your
Honor. Whatever the State decides. Defer to the State, defer
toe you, whatever. I have no problem whether she sbkays or

goes. Whatever you f=el is best, Your Honor. I'll leave it
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R to you.,
<HE COURT: 0Okay. ALl right. Okay, then I will --
MR. LALLI: I'll submit it te the Court's
discretion, Your Honor. He's not — I just want the record

to be very clear, he 1s not requesting that the jurer be
excused. So, I'll submit it to the Court's discretion.

THE COURT: Is that correct? Yau're not --

MR. O'KEEFE: That is correct, Your Honor. I hawve
[insudible).

THE COURT: All right. ®We'll mark this Court
exhibit, I guess I won't excuse her now, because in -- I
really haven't cbserved her doze off, and I don't know if any
-- have you? Well, you know, I don't think the marshal has
brought that to my attention. She's very attentive now,
takirg notes. So, we'll -- as of right now, I'm going to
sllow her to stay on the jury.

Is there anything else to come before the Court?

MR. O'KEEFE: Yes, Your Honmor. Could I -- I want to
make two for the regord., Okay. First -- it's a good time, so
Wwe don't have to stop the jury.

THE COURT: Well, I got te eat.

MR. C'KEEFE: Ysah, I understand that. It will be
real guick. But I want to make an cbjection on the record -—

THE COURT: Listen to me. I'm not —-= I'm just

teasing you. You can make any record ¥You want. And T never
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stopred you from making a record, and I'm not gaing to stop
¥ou now, all righg?

MR. D'KEEFE: and | appreciate --

THE COURT: So, proceed.

MR. Q'KEEFE; -- that, Judge. You've been very fair
to me, and I appreciate it, Your Honor., I mean that. And
I'11 be brief.

First objection 15 just -- it's the perfect timing
for it. I Just wanr to cbiect. I really feel, per Mirandsg
¥S, Arizona, that I'm baing violated here. The State has
documented proof, they're on records and everything that I was
not just intoxicated, but that I was exltramely intoxicated,

Also, throughout the interview, at the end page on
32 of the voluntary statement, the Detective Wildemann gets a
little bit mad at me, and he 5ays5, "You know what, vou're
incgherent." His own words. somebody doesn't get like you --
and he says the same words, "You're incoherenc, "

Thirdly, he takes a break at the beginning of the
interview, stops for over am hour. 2nd then he comes back in,
and he's like, qo to me, get up. Instantly, start answering
me, without refreshing my Mirznda rights,

You know, at least consider this. At least at that
pPeint in the voluntary statement where he did not refresh me,
anything from thzt peiat on, I don't fesl ie’s walid, I den':

think any of it is. But at least, very clearly, he takes an
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hour break and 2 minute -- hour and 38 or whatever. BHe does
read me my Miranda, and he says, da you understand? and I'm
S0 intoxicated; yeah, yeah, I know, yeah. T had -- I mean, I

didn’t really know whas= was gaing on,

He asks me a little bit. And then he tzkes ~- ha
stops, and he takes a break. And I'm gitting thez-e waiting,
and T pass cut. You'll see it, I pass out. He comes back in.
Wake up, Mr. Q'Keefes, get up., and he instantly starts, answer
my question, [inaudible]. 1T didn't even know what was going
en. He did not refresh my Miranda rights over an hour, and
that's a clear viclation, Your Henor.

THE COURT: Now, Mr. Lzlli, I don't know, refresh my
memory. But tell me, was there a motian to suppress made on
this?

MR. LALLI: There was. The version of the video
that we're playing is heavily sdited. 1In fact, Judge Villani
watched the entire interview, and he directed, over State
objectinn, that certain portions be deleted. 50, wa've kind
Gf been down this road before.

What I can tell the Court is, the defendant is very
cunning in this interview. And certainly, when you see it,
I'm sure you will draw that conclusion. He knew what was
going on. He had his wits about him. He was being strategic,
25 Detective Wildemann indicated. There's no volurtariness

issue. Angd —-—
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THE COURT: But this was already ruled upen by Judge
Villaniz

ME. LALLI: It was, B&nd --

THE COURT: Motion to suppress denied, but he --

MR. LALLT: All right.

THE COURT: =-- he -- and to be fair te the defense,
he redacted a lot of stuff?

MR. LALLI: He did.

THE COURT: All right. Well, that ruling staads.
And it is going to be a -- I'm sure there will he 8 jury
instruction, that statements of the defendant -- it's about
the warning, suspect in custody, of his Miranda rights, and
the State has the burden of proving the woluntariness of the
Statement by a preponderance of the evidence.

And so, that's going to be tp to the jury to
determine if it's voluntary also. That's geing to be ——
that's geing to be an instruction given to the jury. So, you
could argue that wasn't =- you know. You have that -- State
has the burden to show it's voluatary. That could be part of
¥Qur argument. But your motion is desied. I'm going to allow
that tapas teo be played.

MR. O'KEEFE: Okay. And my laslL point of matter,
Your Honor, if I wmay, I don't mean to do This, but 1 got tg --
T really believe that Mz. Lalli for the State has violated the

ABA Model Rules of Ethics, a2nd his code of ethics. He clearly
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has allowed yesterday his witness ta testify, knowing it was
my whole argument, clearly, that Victoria -- Ms., —— the
deceased, testified for me in the falony domestic viclence
case; Aot against me.

Mr. Lalli has repeatedly reviewed the Lranscriprs
that have been submitted, but it's never been argued or
brought up. I have read case law where ir said, if the State
is clearly aware that they allow their withess to gqive --
perjure testimony, basically is what it comes down to, ii's a
violarticn of the rules of his ethics. Tt's impraper,

It was never properly addressed through my last
attorney. T kept saving, what is wrang with you guys? Her
testimony was not for me.

That's what I was trying to get into yesterday, if
you remember, with Ms. Morris. You know, did ¥OU BVET —— ware
you ever properly told her testimony was for me, or 3gainst
me? Ms. Morris just koew that she came to trial, and she
didn't know whether it was really for me or against me,
because we never discussed it. So, she just assumed, since
Ms. Whitmarsh was there st that time, it was against me.

But the Court records clearly reflect -- and it's
been put in, I submitted it, that in a motien to dismiss, I
brought up an argument that the testimony was for me, and I
provided the certified transcripts of that felony case. &nd

they just keep ignoring it. They don't sddress that -- he
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gllowed his witnesses to testify. Everyone believes that Ms.
Whitmarsh testified against me, and it's the oppoesite.

THE CODRT: Mr. Lalli?

MR. LALLI: Your Honor, what 1 can tell the Court is
Victoria Whitmarsh tes{ified in thar trial. She gave 3
statement to the police officer; in a written statement,
indicating the battery that this defeadant had committed
against her. Pased upon that evidence, he was convicted of a
Jury. That's what T cen tell ¥Ou .

I've not parsed through her testimeny from that
trial line by line, but I can tell you, those facts I do know.

MR. O'KEEFE: and the --

THE COURT: It's just --

MR, O'HKEEFE: The last rebuttal, Your Honor -- and I
promize, this will be it, but I need this other parachute,
like you stated. I need this.

Okay. Her written statement Was given -- she was
under -- she was intoxicated herself. They did neot know her
mental status. The [inaudible] of her testimony was done
iater in 2 court of law. In a court of law. She got up there
and took it, and she -~ it was far m2; noet against me.

THE CCURT: Well, I don't know what for you and
against you is. It could have beepn -- ¥you know, I don':
think I have that transcript in front of me, the whole

transcript of the proceeding. But you know, it's your opinion
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that the testimany was for you. But the fact is, you werge
convicted by a jury, I believe: is that correct?

MR. LALLT: Yes,

THE COURT: That's the main fact. Far you, a lot af
people go, oh, I leve him, but he did push me around, and it
could ke for or againsat. But the fact that =-- the main
relevant fact 1s that you were convicted. You think that it
was for yon, but sure -- rhe jury didn't think it was For you,
S0, your record is preserved, and --

ME. Q'KEEFE: Thank Qou, ¥Your Heanor.

THE COURT: -- I'm going to deny that. T don't
think Mr. Lalli was at all -- had any prosecutery misconduct,

MR, Q'KEEEFE: Thank vou, Your Honor.

THE COURT: Sop, what do you have? You're going tao
-- we're going to play that tape?

MR. LALLI: Yes, and have just a little more
examination after that. &And then --

THE COURT: And then you're golng to rest?

MR. LALLI: =~ I think we'll he prepared to rest.

THE COURT: Make sure your exhibits --

MR, LALLI: Yes. I think we'wve done that, and
everything we need is in.

THE CQURT: All right. And then what —-

MR. LALLI: Thank you; Your Eonor.

ME. O'EEEFE: And --

ROUGH DRAFT TRANSCRIPTS




THE COURT: You'te going te have to do something
this afternoon, if you want ta do --

MR. QTEEEFE: I'm just going to -- I'm geing to jusc
be very brief on the recress.

THE COURT: Yeah.

MR. OQ'KEEFE: I've made my Droper ocbjection. Thapk
you for preserving it. Let it show what it is. And --

THE COURT: I understand, But as far as your case
in ¢hief, what are ¥ou going to do? I mean, you're not
calling any witnesses, you said. I mean, whatever you do, I
don't care, but I want ¥oU Lo be ready to do it this
afterncen. Because I want to have this case, and-then we'rpo
qoing Lo settle instructiens. You got instructions?

MR. LALLI: Yes, we provided those --

THE COURT: Do you have a —-

MR. LALLI: =-- to the Court.

THE CQURT: -- capy of those instructions? Mr.
Maningo, did you give it to him?

MR. MANINGO: Yes, this morning.

THE COURT: I want to settle instructions. And the
first thing tomorrow morning, I want to read the instructions,
and do c¢losing arqument. bo ¥ou understand?

ME. Q'KEEFE: So, then if -- after Mr. Lalli does

his presentation and his direct, and I do my recress, I'm not

going to —-
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THE COUAT: I'am going to ask you.

MR. O'KEEFE: I'm not geing to call any witnesses,
I'm not going to testify, I711 let it be known.

THE COURT: All right. Then I'11 tell you that in
open court. And then I'll say, oh, ckay, thank you wvery much,
the evidence is completed, [*1]l see ¥ou tomorrow morning. All
right?

MR. O'KEEFE: Beautiful. Give me a chance.

THE COURT: BAll right.

MR. Q'KEEFE: &nd I'll have one argument at the end
of the State's cleosing. One motian --

IHE COQURT: I'm sure vou will,

MR. O"KEEFE: —- aral. Thaok you, Your Honor.

THE COURT: Mr. Lalli, sc these are the
instructions. BAnd I don't knew if you have any proposed
instructions. If you do, you have to have them ready.

ME. MAMINGO: We're golng io go over that now, Your
Honor.

THE CCOURT: Okay. &And I don't know., I didn't -—-
because -- and I'm still qo1ng to make a decisicn on this
stipulation. Usuzlly, there's an instruction here where it
says, the evidence you cught te consider, and then, at times
parties stipulate to something, and you're going to accept
that stipulation as svidence. I don't see it in here, but T

could have missed ic.
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MR. LALLT: May I approach? .

THE COQURT: Yeah. Is it in here?

ME. LALLI: It should be. T mean, it's a stock
instructicn that we give.

THE COURT: Yeah, that's what I mean., But I just
want to make sure it is in there. HNow, my ruling -- and Mg,
O'Keefe?

MR. G'KEEFE: Yes, Your Honor.

THE COURT: Is it in thaere?

MR. LALLI: Well, it doesn't 5ay ==

THE COURT: It has to have stipulation., Because if
it -- I mean, I've never seen a case that didn't have, "At
times, parties stipulate to the existence of a faep "

MAR. LALLI: What it says is, "The evidence which you
are to censider in thrs case consiscts of the testimoany, of the
witnesses, the exhibits, and any facts admitted or agreed to
by copnsal." 1f --

THE COURT: All right.

MR. LALLI: -~ you wanc to chahge it to -—-

THE COURT: MWell, no —-

MR. LALLI: =-- "stipulate,” I'm happy to de it. But
this is the stock instruction —-

THE COURT: B&ll right. Okay.

MR. LALLI: =-- that we give.

THE COURT: ALl right. I think that's the right
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' Keefe, Brian
Documéent Page No.
(Ex Parte) Motion to Appoint Counsel filed on 12/06/13 4698-4700
“amended” Exhibits 10 “Amended Petition for Writ of Habeas Corpus by
a True Pretrial Detainee filed on 10/03/14 5008-5036
“Evidentiary Hearing Request” (Amended Petition for Writ of Habeas
Corpus Pursuant to NRS 34.360 Exclusive | Based on Subject-Matter of
Amended Information Vested in Ninth Cireuit by Notice of Appeal then
“COA” Granted on a Double Jeopardy Violation with No Remand Issued
Since) filed on 10/03/14 4995-5007
“Reply” to State’s Response and Motion to Dismiss to Defendant’s Pro
Per Petition for Writ of Habeas Corpus Prsuant to NRS 34.360 filed on
10/2714 5052-5061
*True Pretrial Detainee’s” Reply 1o State’s Opposition(s) Admitting the
State has a Jurisdictiona! Defect by the Aung of a Notice of Appeal
Which Diveste Jurisdiction of the Matter Appealed; i.¢., O'Keefe's
Pretrial Habeas Matter Appealed to the 9™ Circuit on the Subject Matter
of the Amended Intormation Already Named a Double Jeopardy
Violation filed on 10/01/14 4989-4994
Affidavit of Matthew D. Carling, Esq. filed on 06/29/15 5447-5433
AfRidavit of the Honorable Michael P. Villani filed on 09/24/14 4581-4983
Amended Information filed on 02/10/09 01750177
Amended Notice of Appeal filed on 10/25/15 5565-5568

Appendix of Exhibits for: Motion to Dismiss based Upon Violation(s} of
the Fifth Amendment Component of the Double Jeopardy Clause.
Constitutional Collateral Estoppel and, Alternatively, Claiming Res
Judicata, Enforceable by the Fourteenth Amendment Upon the States
Precluding State’s Theory of Prosecution by Uniawfu! Intentional
Stabbing with Knife, the Alleged Battery Act Described in the Amended

Information filed on 03/16/12 3225-3406
Case Appeal Statement filed on 03/14/14 4850-4851
Case Appeal Statement filed on 04/11/14 4862-4863
Case Appeal Statement filed on 05/21/09 (334-0336
Case Appeal Statement filed on 08/04/15 5476-5477
Case Appeal Statement filed on 08/12/15 5484-5485
Case Appeal Statement filed on 09/02/14 4925-4926
Case Appeat Statement filed on 09/04/12 3536-3537
Case Appeal Statement filed on 09/24/12 4625-4628
Case Appeal Statement filed on 16/20/13 5547-5548
Case Appeal Statement filed on 10/21/15 5554-5556
Case Appeal Statement filed on 11/04/15 55372-5573
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Certificate of Service filed on 06/29/13

5454

Clerks Certificate Judgment Reversed and Remanded filed on 05/06/10 1023-1027
Critninal Bindover filed on 12/26/08 0004-0020
Criminal Order to Statistically Close Case filed on 07/31/13 4662
Defendant O ' Keefe's Opposition to Motion in Limine 1o Admit Evidence

of Other Bad Acts Pursuant to NRS 48.045 and Evidence of Domestic

Violence Pursuant to 48,061 filed on 01/18/11 2877-29G7
Defendant's Brief on Admissibility of Evidence of Alleged Victim's

History of Suicide Attempts, Anger Qutbursts, Anger Management

Therapy, Self-Mutilation {With Knives andn Scissors), and Erratic

Behavior filed on 03/20/09 (293-0301
Defendant’s Motion to Require Court to Advise the Prosepective Jurors as

to the Mandatory Sentences Required if the Defendant is Convicted ot

Second Degree Murder filed on G3/04/09 0196-0218
Defendant’s Motion 0 Sertle Record filed on 03/24/09 0317-0322
Defendant’s Proposed Jury Instructions filed on 03/20/0%9 (302-0316
Defendant’s Proposed Jury Instructions filed on 08/23/10 1335-1393
Defendant's Submission ta Clark County District Attomey's Death

Review Commitiee filed on 12/3]1/08 (021-0027
Defendant’s Supplemental Proposed Jury Instructions filed on 03/20/09 | 0290-0292
Defendant’s Supplemental Notice of Witnesses filed on 08/16/10 1294-1256
District Court Amended Jury List filed on 03/19/09 0245
District Court Jury List filed on 03/16/09 0239

Fx Parte and/or Notice of Motion and Motion to Chief Judge to Reassign

Case 1o Jurist of Reason Based on Pending Suit 3:14-CV-00385-RCJ-

WGC Against Judge Michael Villani for proceeding in Clear *“Want of

Jurisdiction” Thereby Losing Immunity, Absolutely filed on 08/28/14 4903-4912
Ex Parte and/or Notice of Motion filed on 08/28/14 4913

Ex Parte Application for Order Requiring Material Witness 1o Post Bail

filed on 03/10/09 0232-0236
Ex Parte Motion for an Order Shortening Time filed on 08/16/10 1292-1293
Ex Parte Motion for Appointment of Counsel Pursuant to NRS 34.750

filed on 09/15/14 4950-4932
Ex Parte Motion for Defense Costs filed on 06/30/10 1037-1043
Ex Parte Motion for Production of Documents (Specificy Papers.

Pleadings and Tangible Properly of Defendant filed on 01/13/14 4714-4720
Ex Parte Motion for Reimbursement of Legal Cost of Faretta Canvassea

Defendant to Above Instant Case filed on 12/13/13 4701-4707
Ex Parte Motion for Release of Medical Records filed on 04/08/11 3041-3042
Ex Parte Motion to Extend Prison Copywork Limit filed on 06/24/15 5438-5441
Exhibits to Petition for Writ of Habeas Corpus by a Trug Pretrial Detainee

filed on 09%/15/14 4954-4980
Ex-Parte Motion for Reimbursement of Incidental Costs Subsequent the

Court Declaring Defendant Indigent and Granting Forma Pauperis filed

on 61/21/14 4722-4747
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Ex-Parte Motion to Extend Prison Copywork Limit filed on 01/28/14 4764-4767
Filing in Support of Motion to Seal Records as Ordered by Judge filed on

N4/16/12 3438-3441
Findings of Fact, Conclusion of Law and Order filed on 10/02/15 5528-3536
Information filed on 12/19/08 0001-0003
Tnstructions to the Jury (Instruction Ne. 1} filed on 05/02/10 1399-1426
Instructions to the Jury filed on 03/20/09 0246-0288
Judgment of Conviction (Jury Trial) filed on 69/05/12 4623-4624
Judgment of Conviction filed on 05/08/09 (327-0328
Judicial Notice Pursuant NRS 47.140(1)-NRS 47.150(2) Suppotting Pro-

Qe Petition Pursuant NRS 34.360 filed on 03/12113 5082-5088
Jury List filed on 06/12/12 3456

Jury List filed on 08/25/10 1396
Letters in Aid of Sentencing filed on 03/04/09 0324-0326
Motion by Defendant O"Keefe filed on 08/19/10 1329-1334
Maotion for Complete Rough Draft Transcript filed on (4/03/12 3430
Motion for Judicial Notice the State’s Failure to File and Serve Response

in Opposition filed on 02/24/14 4800-4809
Motion for Judicial Ruling filed on 05/24/10 1028-1030
Motion for Leave to File Supplemental Petition Addressing All Claims in

the First Instance Required by Statute for Judicial Economy with

Affidavit filed on 06/15/15 5420-5422
Motion for Relief from Judgment Based on Lack of Jurisdiction for LS.

Court of Appeals has not Issued any Remand, Mandate, or Remittitur

filed on 07/23/14 4871-4889
Motion to Continue Trial filed on 06/01/12 3450-3455
Motion 1o Dismiss Counsel filed on 10/03/11 3164-3168
Motion to Modify and/or Correct 1llegal Sentence filed on 01/27/14 47494759
Motion to Place on Calendar filed on 10/26/11 3169-3182
Motion to Place on Calendar filed on 13/28/11 3184-3192
Motion 10 Withdraw as Counsel filed on (4/29/1 1 3044-3047
Motion to Withdraw Counsel filed on 11/28/]1 3193-3198
Motion to Withdraw Counsel for Conflict and Failure to Present Claims

when |.A.C. Claims Must be Raised Per Statute in the First Petition

Pursuant Chapter 34 filed on 06/08/13 5148-5153
Motion to Withdraw filed on 09/14/10 1434-1437
Notice of Appeal filed on 03/13/14 4843-4849
Natice of Appeal filed on 84/11/14 4858-4861
Notice of Appeal filed on 05/21/09 0332-0333
Motice of Appeal Hiled on (7/51/15 5467-5472
Notice of Appeal filed on 08/11/15 5478-5483
Notice of Appeal filed on 08/29/14 4923-4924
Notice of Appeal filed on 10/21/15 5552-5553
Notice of Appeal filed on 11/03/15 3569-5571
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Notice of Appeal filed on 11/21/14

5067-5069

Notice of Change of Address filed on 06/06/14

4864-4865

Matice of Defendant’s Expert Witness filed on 02/20/09

0180-0195

Notice of Defendant’s Wimesses filed on 03/06/09

0224-0227

Notice of Entry of Findings of Fact, Conclusion of Law and Order filed
on 10/06/15

2337-3346

Notice of Expert Witnesses filed on 03/05/09

0222-0223

Notice of Motion and Motion by Defendant O'Keefe for a Reasonable
Bail filed on 09/24/10

1441-1451

Notice of Motion and Metion by Defendant O*Keefe for Discovery filed
on 08/02/10

1211-121%8

Notice of Motion and Motion by Defendant O'Keefe for Evidentiary
Hearing on Whether the State and CCDC have Complied with Their
Obligations with Respect to the Recording of a Jail Visit Between
{'Keefe and State Witness Cheryl Morris filed on 08/02/10

1220-123%

Notice of Motion and Motion by Defendant O"Keefe to Admit Evidence
Pertaining to the Alleged Victim’s Mental Health Condition and History,
Including Prior Suicide Atiempts, Anger Outbursts, Anger Management
Therapy, Self-Mutilation and Errratic Behavior filed on 07/21/10

1064-1081

Notice of Motion and Motion by Defendant 0'Keefe to Admit Evidence

Pertaining to the Alleged Victim's Mental Heaith Condition and Histery.
Tnciuding Prior Suicide Attempts, Anger Outbursts, Anger Management

Therapy, Self-Mutilation and Erratic Behavior filed on 07/21/10

1099-1116

Notice of Motion and Motion by Defendant O Keefe to Admit Evidence
Showing LVMPD Hemicide Detectives Have Preserved Blood/Breath
Alcohol Evidence in Another Recent Case filed on 08/02/10

1199-1210

Notice of Motion and Motion by Defendant O’ Keefe 1o Dismiss on
Grounds of Double Jeopardy Bar and Speedy Trial Violation and,
Alternatively, to Preclude State’s New Expert Witness, Evidence and
Argument Relating to the Dynamics or Effects of Domestic Violence and
Abuse filed on 01/07/11

2785-2811

Notice of Motion and Motion by Defendant O'Keefe to Preclude Expert
Testimony filed on 08/16/10

1284-1291

Notice of Motion and Motion by Defendant O’Keefe to Preclude the State
from Introducing at Trial Other Act or Character Evidence and Other
Evidence Which is Unfairly Prejudicial or Would Violate his
Constimtional Rights filed on 07/21/10

1047-1063

Natice of Motion and Motion by Defendant O"Keefe to Preclude the State
from Introduging at Trial Other Act or Character Evidence and Other
Evidence Which is Unfairly Prejudicial or Would Violate his
Constitutional Rights filed on 07/21/10

1082-1058

Notice of Motion and Motion by defendant 0" Keefe to Preclude the State

from Introducing at Trial improper Evidence and Argument filed on
Q1/03411

1682-2755

Notice of Motion and motion by Defendant O’ Keefe to Suppress his
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Siatements to Police, or, Alternatively, to Preclude the State from

Introducing Portions of his Interrogation filed on 08/02/10 1152-1198
Notice of Motion and Motion for Leave of Court to File Motion for

Rehearing — Pursuant to EDCR, Rule 2.24 filed on (8/29/14 4914-4921
Notice of Mation and Motion in Limine to Admit Evidence of Other Bad

Acts Pursuant 10 NRS 48,045 and Evidence of Domestic Violence

Pursuant to 48.061 filed on 01/06/11 2762-2784
Netice of Motion and Motion to Admit Evidence of Other Crimes filed on

02/02/69 (}150-0165
Notice of Motion and Motion to Admit Evidence of Polygraph

Examination Resulis filed on 03/29/12 3412-3415
Notice of Motion and Motion to Dismiss based Upon Violation(s} of the

Fifih Amendment Component of the Double Jeopardy Clause,

Constitutional Collateral Estoppel and, Alternatively, Claiming Res

Judicata, Enforceable by the Fourteenth Amendment Upon the States

Precluding State's Theory of Progecution by Unlawful Intentional

Stabbing with Knife, the Alleged Battery Act Described in the Amended

Information filed on 03/16/12 3201-3224
Natice of Motion and Motion to Seal Records filed on 03/22/12 3416-3429
Netice of Motien and Mation to Waive Filing Fees for Petition for Writ of

Mandamus filed on 12/06/13 46954697
Notice of Motion and Motion to Withdraw as Attorney of Record filed on

0923115 5517-5519
Notice of Motion and Metion to Withdraw as Attorney of Record filed on

09/29/15 5525-5527
Notice of Motion filed on 01/13/14 4721
Notice of Motion filed on 01/21/14 4748
Notice of Metion filed on 01/27/14 4760
Notice of Motion filed on 02/24/14 4310
Notice of Motion filed on 03/04/14 4833
Netice of Motion filed on 06/08/15 5154-5160
Notice of Motion filed on 07/23/14 4890
Notice of Motion filed on 08/29/14 4522
Notice of Motion filed on 09/15/14 4953
Notice of Witness and/or Expert Witnesses filed on 02/G3/09 0166-0167
Notice of Witnesses and/or Expert Witnesses filed on 02/17/09 0178-0179
NV Supreme Court Clerks Certificate/ Judgment Affirmed filed on

02/06/15 5072-5081
NV Supreme Court Clerks Certificate/Judgment Affirmed filed on

07/26/13 4653-4661
NV Supreme Court Clerks Certificate/Tudgment Dismissed filed on

06/18/14 4866-4870
NV Supremse Court Clerks Certificate/Judgment Dismissed filed on

03/12/15 3089-5093

NV Supreme Court Clerks Certificate/Judgment Dismissed filed on

-




oS R B T . - . " S~ S

NMMMMMMMMM_—AH_—_.-_-.—._l
Gm w] M Lh B L R = = A opa =] & bn e W kA —

09/28/15

5520-5524

NV Supreme Court Clerks Certificate/Judgment Dismissed filed on

10/29/14 5062-5066
(O*Keefe’s Reply to Siate’s Opposition to Motion to Admit Evidence

Showing LVMPD Homicide Detectives have Preserved Blood/Breath

Aleohol Evidence in Another Recent Case filed on 08/13/10 1256-1265
Opposition to State’s Motion to Admit Evidence of Other Bad Acts filed

on 02/06/09 016%-0172
Order Authorizing Contact Visit filed on 03/04/09 0219-0220
Order Authorizing Contact Visit filed on 08/12/10 1253-1254
Order Denying Defendant’s Ex Parte Motion to Extend Prison Copywork

Limit filed on 08/13/15 5486-548K
Order Denying Defendant’s Ex-Parte Motion for Reimbursement of

Incidental Costs Declaring Defendant ingigent and Grantmg Forma

pauperis filed on 03/11/14 4840-4842
Order Denying Defendant’s Motion for Relief From Judgrment Based on

Lack of Jurisdiction for U.S. Court of Appeals had not Issues any

Remand, Mandare or Remittatture filed on 0%/04/14 4927-4929
Order Denying Defendant’s Motion to Dismiss filed on 04/11/12 3434-3435
Order Denying Defendant’s Motion to Seal Recoreds and Defendant’s

Motion to Admit Evidence of Piygraph Examination filed on 05/24/12 3448-3449
Order Denying Defendant’s Petition for Writ of Mandamus or in the

Alterpative Writ of Coram Nobis; Order Denying Defendant’s Motion to

Waive Filing Fees for Petitien for Writ of Mandamus; Order Denying

Defendant's Moticn to Appoint Counse! filed on 01/28/14 4761-4763
Order Denying Defendant’s Pro Per Motion for Judifical Notice- The

State’s Failure to File and Serve Response in Opposition filed on 04/01/14 | 48554857
Order Denying Defendant’s Pro Per Motion for Leave to File

Supplemental Petition Addressing all Claims in the First Instance

Required by Statute for Judicial Economy with Affidavit filed on

07/15/15 5464-5466
Order Denying Defendant’s Pro Per Motion to Modify and/or Correst

Iliegal Sentence filed on03/25/14 4852-4854
Order Denying Defendant’s Pro Per Motion to Withdraw Counsel for

Conflict and Failure to Present Claims When LA.C. Claims Must be

Raised Per Statute in the First Petition Pursuant to Chapter 34 filed on

07/15/13 5461-5463
Order Denying Matthew D, Carling’s Motion to Withdraw as Attorney of

Record for Defendant filed on 11/19/15 5574-5573
Order Denying Moticn to Disqualify filed on 10/06/14 S037-5040
Order filed on 01/30/09 0149
Order filed on 11/06/10 1462-1463
Order for Petition for Writ of Habeas Corpus filed on 10/15/14 5051
Order for Production of Inmate Brian O'Keefe filed on 05/26/16 1032-1033
Order for Return of Fees filed on 11/10/1 1 3183
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Order for Transcripts filed on 04/30/12 3442
Order Granting and Denying in Part Defendant’s Ex-Parte Motion for

Preduction of Documents (Specific) Papers, Pleadings, and Tangible

Property of Defendant filed on 02/28/14 4818-4820
Order Granting Ex parte Motion for Defense Costs filed on G7/01/10 1044-1045
Order Granting Reguest for Transcripts filed on 01720/11 2966-2967
Qrder Granting Regquest for Transcripts filed on 04/27/11 3043
Order Granting Request for Transcripts filed on (9/14/10 1430-1431
Order Granting Request for Transenpts filed on 09/16/10 1438-1439
Order Granting, in Part, and Denying, in Part, Motion by Defendant

O Keefe for Discovery filed on 08/23/10 1394-1395
Order Granting, in Part, and Denying. i Part, Motion by Defendant

(’Keefe to Preclude the State from Intreducing at Trial Other Act or

Character Evidence and Other Evidence Which is Unfairly Prejudicial or

Would Violate his Constitutional Rights filed on 09/09/10 1427-1429
Order Granting, in Part, the State’s Motion to Admit Evidence of Gther 31953200
Bad Acts filed on 03/13/12

Order Releasing Medical Records filed on 04/08/11 3039-3040
Order Requiring Material Witness to Post Bail or be Committed to

Custody filed on 03/10/09 0230-0231
Order Shortening Time filed on 08/16/10 1283
Petition for a Writ of Mandamus or in the Alternative Writ of Coram

Nobis filed on 12/06/13 4663-4694
Petition for Writ of Habeas Corpus or in the Alternative Motion to

Preclude Prosecution from Seeking First Degree Murder Conviction

Based Upon the Failure to Collect Evidence filed on {1/26/09 (125-0133
Petition for Writ of Habeas Corpus Pursuant to NRS 34,360 Exclusive |

Based On Subject-Matter of Amended [nformation Vested in Ninth

Circuit by notice of Appeal Then “COA™ Granted on a Double Jeopardy

Violation with No Remand Issued Since filed on 09/15/14 4940-494%
Petitioner's Supplement with Exhibit of Oral Argument Scheduled by the

Ninth Circuit Court of Appeals for November 17, 2014, Courtroom #1

filed on 10/01/14 49844988
Prc Se “Reply to State’s Opposition to Defendant’s Pro Se Motion to

Maodify and/or Correct Illegal Sentence filed on 03/04/14 4821-4852
ProSe “Reply™ 10 State’s Opposition to Defendant’s {Ex-Parte) “Motion

for Reimbursement of Ingidental Costs Subsequent the Courts Declaring

Defendant Indigent and Granting Forma Paupenis™ filed on 02724/14 4792-4799
Receipt of Copy filed on 01/63/11 2761
Receipt of Copy filed on 01/12/11 2812
Receipt of Copy filed on 01/12/]1 2813
Receipt of Copy filed on 01/18/11 2876
Receipt of Copy filed on 01/27/09 0134
Receipt of Copy filed on 01/30/09 0146
Receipt of Copy filed on 02/06/06 0168
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Receipt of Copy filed on 03/04/09 0221
Receipt of Copy filed on 03/24/09 (323
Receint of Copy filed on (05/24/10 1031
Receipt of Copy filed on 06/13/11 3163
Receipt of Copy filed on 06/30/10 1036
Receipt of Copy filed on 08/02/10 1240
Receipt of Copy filed on 08/02/10 1241
Receipt of Copy filed on 08/02/10 1242
Receipt of Copy filed on 08/02/10 1243
Receipt of copy filed on 08/13/10 1255
Receipt of Copy filed on 09/14/10 1432
Receipt of Copy filed on 09/17/10 1433
Receipt of Copy filed on 09/21/10 1440
Receipt of File filed on 07/01/10 1046
Reply in Support of Supplemental Petition for Writ of Habeas Corpus
(Post-Conviction) filed on 08/25/15 5500-5510
Reply to State’s Response to Defendant’s Pro Per Post-Conviction

Petition for Habeas Corpus filed on 06/16/13 5423-5432
Reply to State’s Response 10 Defendant’s Supplemental Petition for Writ

of Habeas Corpus filed on 08/24/15 5489-5499
Reqeust for Rough Draft Transcripis filed on 13/21415 5549-5551
Reguest for Rough Draft Transcripts fled on 0%/17/12 3458-3460
Request for Certified Transcript of Proceeding filed on 09/09/0% 0772-0723
Request for Rough Draft Transcript filed on 05/21/09 0329-0351
Request for Rough Drafi Transcripts filed on 11/26/12 4629-4631
Return to Writ of Habeas Corpus filed on §1/29/09 (135-0145
Second Amended [nformation filed on 08/19/10 1326-1328
State’s Opposition to Defendant’s {Ex-Parte) “Motion for Reimbursement

of Incidental Costs Subsequent the Courts Declaring Defendant Indigent

and Granting Forma Pauperis™ filed on 02/07/14 47684791
State's Opposition to Defendant’s Motion for 2 Reasonable Bail filed on

09/27/10 1452-1461
State’s Opposition 1o Defendant’s Metion for Judicial Notice — The

State’s Failure to File and Serve the Response in Opposition filed on

{3/10/14 4834-4839
State’s Opposition to Defendant’s Motion to Dismiss filed on 03/21/12 3407-3411
State's Opposition to Defendant's Motion 1o Preciude the State from

Introducing at Trial Improper Evidence and Argument filed on 01/12/11 2814-2871
State’s Opposition to Defendant’s Metion to Seal Records filed on

04/05/12 3431-3433
State’s Opposition 1o Defendant’s Moticn to Suppress his Statements 10

Palice, or, Alternatively, to Preclude the State from Introducing Portions

of his Interrogation filed on 08/17/10 1306-1319

State’s Opposition to Defendant’s Motion to Withdraw Counsel for
Conflict and Failure to Present Claims When [LA.C. Claims Must be

-0.
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Raised Per Statute in the First Petition Pursuant 1o Chapter 34 filed on
06/25/15

5442-5446

State’s Opposition to Defendant’s Pro Per Motion for Leave of Court to
File Motion. . .Rule 2.4 filed on 39/12/14

4935-4936

State’s Oppositicn to Defendant’s Pro Per Motion to Chief Judge to
Reassign Case to Jurist of Reason Based on Pending Suit Against Judge
Michael Villani for Proceeding in Clear *Want of Jurisdiction” Thereby
Losing Immunity, Absolutely filed on 09/12/14

4930-4934

State’s Opposition to Defendant’s Pro Per Motion to Modify and/or
Correct Illegal Sentence filed on 02/24/14

4811-4817

State’s Opposition to Motion for Evidentiary Hearing on Whether the
State and CCDC have Complied with their Obligations with Respect to
the Recording of a fail Visit Between O'Keefe and State Witness Cheryl
Morris filed on 08/10/10

1244-1247

State's Opposition to Motion to Admit Evidence Pertaining to the Alleged
Victim's Mental Health Condition and History, Including Prior Suicide
Attempts, Anger Outbursts, Anger Management Therapy, Self-Mutilation
and Erratic Behavior filed on 08/16/10

1277-1282

State’s Qpposition to Motion to Admit Evidence Showing LYMPD
Homicide Detectives Have Preserved Blood/Breath Alcohol Evidence in
Another Recent Case filed on 08/10/10

1248-1252

State”s Opposition to Motion to Dismiss and, Alternatively, to Preclude
Expert and Argument Regarding Domestie Violence filed on 01/18/11

2908-2965

State’s Opposition to Motion to Preclude Expert Testimony filed on
08/18/10

1320-1325

State’s Response and Motion to Dismiss Defendant™s Motion for Relief
from Judgment Based on Lack of Iunsdiction for U.S. Court of Appeals
had not Issued any Remand, Mandare or Remittatiure of filed on 08/07/14

4891-4902

State’s Response and Motion to Dismiss to Defendant’s Pro Per Petition
tor Wnit of Habeas Corpus Pursuant to NRS 34.360 Exclusive based on
Subject-Matter of Amended Information Vested in Ninth Circuit by
Notice of Appeal Then “COA™ Granted on a Double jEopardy Violatio
with No Remand [ssued Since (Post Conviction), Amended Peition and
Accompany Exhibits, Opposition to Request for Evidentiary Hearing, and
Opposition to Pro Per Motion to Appoint Counsel filed on 10/10/14

5041-5050

State’s Response to Defendant's Motion to Preclude the State from
Introducint at Trial Cither Bad Acis or Character Evidence and Cther

Evidence that is Unfairly Prejudicial or Would Violate his Contitutionsal
Rights filed on 08/16/10

1268-1276

State’s Response to Defendant’s Petition for 2 Writ of Mandamus or in
the Alternative Wit of Coram and Response (o Motien to Appoint
Counsel filed on 12/31/13

4708-4713

State’s Response to Defendant’s Pro Per Post-Conviction Petition for Writ
of Habeas Corpus filed on 06/02/15

5145-3147

State’s Response wo Defendant's Pro Per Supplemental Petition for Wit

-10-
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of Habeas Corpus and Evidentiary Hearing Request, “Motion for Leave to
File Supplemental Petition Addressing all Claims in the First [nstance
Required by Statute for Judicial Economy with Affidavit,” “Reply to
State’s Response (o Defendant’s Pro Per Post Conviction Petition for
Habeas Corpus,” and “Supplement with Notice Pursuant NRS 47.150(2);
NRS 47.140(1), that the Untied States Supreme Court has Docketed (#14-
10093) the Pretrial Habeas Corpus Matter Pursuant 28 USC 2241(c}3)
from the Mooting of Petitioner’s Section 2241 Based on a Subsequent
Fudgment Obtained in Want of furisdiction While Appeal Pending™ filed

on 07/09/15 5455-5458
State’s Response to Defendant’s Reply in Support of Supplemental Post-

Conviction Petition for Writ of Habeas Corpus filed on 09/03/15 5511-5516
State’s Response to Defendant’s Supplement to Supplemental Petition for

Writ of Habeas Corpus (Post-Conviction) filed on 07/31/15 5473-5475
State’s Supplemental Oppositien to Motion to Seal Records filed on

04/17/12 3436-3437
Stipulation and Order filed on 02/16/09 0173-0174
Substitution of Atterney filed on 06/29/10 1034-1035
Supplement to Supplemental Petition for Writ of Habeas Corpus (Post-

Conviction) filed on 07/13/15 5459-5460
Supplement with Notice Pursuant NRS 47.150 (2} NRS 47.140 (1), That

the United State’s Supreme Court has Docketed {#14-100593) The Pretrial

Habeas Corpus Matter Pursuant 28 U.S.C.§ 2241 ©(3) From the Mooting

of Petitioner’s Section 2241 Based on a Subsequent Judgment Obtained m

Want of Jurisdiction While Appeal Pending filed on 06/17/15 5433-5437
Supplemental Appendix of Exhibits to Petition for a Writ of Habeas

Corpus Exhibits One (1) Through Twenty Five (25) filed on 06/ 12/15 5161-5363
Supplemental Notice of Defendant’s Expert Witnesses filed on 07/29/1¢ | 1117-1151
Supplemental Notice of Expert Witness filed on 05/17/12 3443-3447
Supplemental Notice of Expert Witnesses filed on 01/03/11 2756-2760
Supplemental Notice of Expert Witnesses filed on 08/13/10 1266-1267
Supplemental Notice of Expert Witnesses filed on 08/16/10 1297-1305
Supplemental Notice of Witnesses filed on 01/14/11 2872-2875
Supplemnental Notice of Witmesses filed on 03/10/09 D228-0229
Supplemental Notice of Witnesses filed on 03/11/09 0237-0238
Supplemental Petition for Writ of Habeas Corpus (Post Conviction) filed

on 04/08/15 5094-5144
Supplemental Petition for Writ of Habeas Corpus filed on 06/13/15 5364-5419
Verdigt filed on 03/20/09 0289
Verdict filed on 06/15/12 3457
Verdict Submitted ta the Jury but Returned Unsigned filed on 05/02/10 1397-1398
Writ of Habeas Corpus filed on 01/30/09 (3147-0148
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TRANSCRIPTS

Document Page No.
Transcript — All Pending Motions and Calendar Call filed on 02/04/11 2096-3038
Transcript — All Pending Motions filed on 07/10/09 0351-0355
Transcript — All Pending Motions filed on 08/30/12 3461-3482
Transeript — All Pending Motions filed on 11/23/10 j464-146%
Transcript — All Pending Motions on 07/10/09 0348-0350
Transeript — Calendar Call filed on 02/04/11 2968-2973
Transcript — Calendar Call filed on 08/30/12 3520-3535
Transcript — Continued Hearing: Motion in Limine to Present Evidence of

Other Bad Acts filed on 08/30/12 3483-3509
Transcript — Defendant’s Petition for Writ of Habeas Corpus {Post

Conviction) filed on 10/29/15 5560-5564
Transcript — Defendant’s Pro Per Motion to Dismiss Based Upon

Violation(s) filed on 08/30/12 3510-3519
Transcript — Defendnat’s Motion 1o Settle Record filed on 97/10/09 0342-0345
Transcript — Eniry of Plea/Trial Sening filed on 07/10/09 {356-0358
Transcript — Jury Trail — Day 1 filed on 10/14/09 0724-1022
Transeript — Jury Trial - Day 1 filed on 07/10/09 0582-0651
Transcript — Jury Trial — Day 1 filed on 07/10/09 0652-0721
Transcript - jury Trial — Day | filed on 09/04/12 4278-4622
Transcript — Jury Trial — Day 1 filed on 11/23/10 1579-1602
Transcript — Jury Trial — Day 2 filed on 07/10/09 03150581
Transcript — Jury Trial — Day 2 filad on 11/23/10 1603-1615
Transcript — Jury Trial — Day 2 on 09/04/12 4001-4227
Transcript — Jury Trial — Day 3 filed on 07/10/09 0462-0514
Transcript — Jury Trial - Day 3 filed on 11/23/10 1616-1738
Transcript — Jury Trial — Day 3 on 09/04/12 3779-4000
Transcript — Jury Trial — Day 4 filed on 07/10/09 0408-0461
Transeript — Jury Trial — Day 4 filed on 11/23/10 1739-2032
Transeript — Jury Trial — Day 4 on 05/04/12 3600-3778
Transcript — Jury Trial — Day 5 filed on 07/10/09 (359-0407
Transcript - Jury Trial — Day 5 filed on 09/04/12 3538-3599
Transcript — Jury Trial — Day 5 filed on 11/23/10 2033-228]
Transcript — Jury Trial — Day 6 filed on 11/23/10 2282-2507
Transcript — Jury Trial — Day 7 filed on 11/23/10 2508-2681
Transcript = Jury Trial — Day 8 filed on 11/23/10 1469-1470
Transcript — Jury Trial — Day 9 filed on 11/23/10 1471-1478
Transcript — Matthew D. Carling’s Motion 1o Withdraw as Attomey of

Record for Defendant filed on 10/29/15 5557-5559
Transcript — Motions Hearing — August 17, 2010 filed on 11/23/10 1479-1499
Transcript — Motions Hearing — August 19, 2010 filed on 11/23/10 1500-1536
Transcript — Motions Hearing — August 20, 2010 filed on 11/23/10 1537-1578
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28

Transcript — Notice of Motion and Motion by Defendant O Keefe to
Preclude the State from Introducing at Trial Improper Evidence and

Argument filed on 02/04/11 2974-2589
Transcript — Partial Transcript of the Tury Trial - Day 2 filed on 03/18/409 | 0240-0244
Transeript — Petrocelli Hearing filed on 05/19/11 3049-3162
Transcript — Proceedings filed on 01/62/09 0628-0124
Transcript — Sentencing August 16, 2012 filed on 12/03/12 4632-4635
Transcript — Sentencing August 28, 2012 filed on 12/03/12 4636-4652
Transcript — Sentencing filed on 07/10/09 0337-0341
Transcript — Status Check; Availability of Dr, Benjamin for Trial filed on

| 02/04/11 29907995
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LAD VEGAS, NEVADA, THURSDAY, JUNE 14, 20312, 9:55 A.M.

tOuzside the presence of the jury panel)

({Pause in the proceedings)

THE MARSHAL: All rise and come to order.

Department 17 of the Eighth Judicial DPistrict is now in
session. The Henorable Judge Joseph Bonaventure is presiding.
fou way be seated. Remain in order. Make sure your cell
phones are turned off.

THE COURT: &All right, This is sutside the pressence
of the jury. What's the situation?

MR. O'KEEFE: Okay, Your Honor. First of all, we
have -- I'm trying cteo get the State to agree =-- there was &
prior stipulacion on the mental health issues and the suicides
af the deceased, Your Honor. There was a prier stipularion
that was made that I didn't agree with, that the jury was only
read a very redacted, redacted record of the derceased.

The jury also was not even advised at the close of
the State's case in chief. The judge just said, ne, I'm going
to read this statement, and the jury wasn't even aware. Buk
first of all --

THE CQURT: Wasn't aware of what?

MR. Q'KEEFE: They wéren'l even aware of whasz the
judge was reading at the time. The judge stated that it was
agreed at the close of the State's case in chief, T was going

Lo read thia, And the jury was kind of like, what's going on?

ROUGH DRAFT TRANSCRIPTS
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They wasn't even had (sic) pens, Faper. DNdn't know. The
judge started reading the rediacted, redacted version of the
mental healiths and suicides, and anger management, and all
that. &nd I just thought it was Lruly wnfair.

My position pow is, since I realize the risk I took,
I'm just trying to make a record that I fee] it's imperative,
based on the facts of the case -- since Mr. Lalli got tha
battery domestic violence, trying to give the inference that
an assault or battery was done, it aids in my case to show a
gomplete defense, a reason of why the knife —— the deceased
would have had the knife, and what was going on.

I'm asking -~ I'm trying to get an agreement with
Mr. Lalli to enter, o have vou read this to the jury, Your
Honor, like they did in the second trial.

THE COURT: That's the stipulation.

MR. O'KEEFE: Yeah, that's one of the -- yes, sir.
&nd then, not only that, I want te -- I have the right, Your
Honor, to enter is as an exhibit for the jury to take back.

Now, Mr. Lalli has got the battery domestic violence
Judgment of conviction, wrongfully, I feel still -- T stand =--
that's my position. He's got evidence. All through the wvoir
dire and through the trial, he's got them believing right now
that this happened in a battery domestic viclence. That's

wrong. No dne's paying attention to what could have happened.
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. In 2010, Your Honor, with all due respect, in Vegs
¥s. Nevada, the Supreme Court ruled on & case, and it dealt
Fertaining with suicides. &an alleged vietim that had some
ihjuries, and she had prior suicides and all that, To make a
long story short, it was two monchs after My CAZe wWas
reversed, or three menths; around there, Your Honor, with all
respect.

And they ruled that it was relevans evidaencea, under
I do bBelieve NRS 48.025. It was very relevant. It partained
to the case. You know. &nd alsp, it's my constitutional
right for a complete defense, due process. Yau know, that's
what we're hepre for, Your Honor, teo let the jury haar both
sides, and let them decide for themselves.

3¢, again, I'm very adamant, Your Hanor, that I
never made a orior stipulation. This stipulztion was done by
~— when 1 had counsel. Alsc, this stipulation was done with
Mr. -- or Judge Villani, with all due respect, &nd I'm just
trying to [insudible]. You know, I want to get an agreement,
and I'm making an argument that something should be presentead
for the jury. I do believs I have that right.

THE COURT: And that's the stipulaticen that was
entered into last time. Can I have a copy of that?

TRE CLERK: Here it is, Juciga.

MR. MANINGS: May I approach, Judge? This is --

THE COURT: Well, do you have —-

ROUGH DRAFT TRANSCRIPTS
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tight.

ME.
THE

THE

THE
ME.
THE

MR.

due respect,

was two of them. That's why I'm making sure,

Maningeo,

THE
MR.
MR,
THE

ME.

THE
herea
MR .
THE
ME.
THE
MR,
THE
THE
THE

MANIMNGO : Oh.
CLERK: This is the Court's exhibit.

COURT: ©Oh, this is the actiral exhibit. &1l

CLERK: That's the actual exhibit.

LALLTI: TIs that 147

CLERK: Yes.

O'KEEFE: Now, 15 that the two-page, with all
Your Heonor, or --

COURT: Yeah, it's the twe --

O'EKEEFE: -- three-page?

MANIMGO: It's this one, Brian.

COURT: 1It's Lhree pagss.

O'KEEFE: Ckay, Your Honor. Thank you. There

COURT: HWell, make sure. Here, show -- Mr.

¢ Qive this --

MANINGG: May I, Your Honor?

COURT: That's the 14 that was going to be ——
Q'KEEFE: Because --

COURT: Is tnat an exhibit?

LALLI: It's & Court's exhibit, Your Honar.
COURT: Right.

CLERK: [Inaudible].

COURT: Right, righe.

ROUGH DRAFT TRANSCRIPTS
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MR. O'KEEFE: And just explaining, Your Honor, there
has been a ——

THE COURT: Make sure that's

MR. DO'KEEFE: -~ couple versions.

THE COURT: Make sure that's the same one You want.
Kow, Mr. lalli, I guess the only issue is he wants that —-—

MR. O'REEFE: 1'm asking for this one.

THE COURT: He wants -~

MR. O'KEEFE: Okay.

THE COURT: He wants that admitted.

MR. OTKEEFE: This is the one that they utilized.

ME. LALLI: He wants more than that.

MR. MANINGO: Your Monor, may I apprgach with what
Mr. O'Keefe --

MR. O'KEEFE: Okay. That's what we -- we redacted
it again with this ope, Your Honor.

THE COQURT: I thought I askad ¥ou to go through
this. Now the jury's waiting all this time.

MR. LALLI: We can't agree. We tried to.

MR. O'KEEFE: &nd it’'s imperative.

MR. MANIWGO: May I approach, Judge?

MR. O'KEEFE: They got the one that was --

MR. MANINGO: Court exhibit. This is what --

MR. O'KEEFE: -~ with the exhibit.

ME. MAMNINGO: ~— Brian wanpts.

ROUGH DRAFT TRANSCRIPTS
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1 THE COURT: &And you won't stipulate to what Brian
2| O'Keefe wants on this one here?
3 MR. LALLI: ©No, I will not, Your Eognor.
4 THE COURT: How, I need to hear your argument .
5 MF. LALLI: Okay.
L THE COURT: Mow, while you stipulate -- but you
T would stipulate to --
| ' g ME. LALLTI: The Court reading Court's Exkhibit number
al 14
10 THE COURT: But not azdmitted in evidence?
! 1l MR. LALLI: Correct.
12 THE COURT: Okay. Give me the reasons why.
13 MR. LALLI: Let me just -- guickly, but --
l 14 THE COURT: I mean, I don't think you have to
15| stipulate to anything.
] 16 MR. LALLI: I don't, I don't have --
17 THE COURT: I mean, I think you're doing a favor.
18| He'd have to —- he'd have to present evidence o that effect,
d
19| and lay foundations. And I don't know how we could do that.
20| I mean --
21 MR. LALLI: I would agree. I agree with 311 of
THE COURT: I mean, I think you're bheing -- I'm
looking at you. I think you're being more than geEnerous
stipulating, because he'd have Lo prove it. I don't know how

ROUGH DRAFT TRANSCRIPTS
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we prove it. EBut thar's --

MR, LALLY: Your Honor, just --

THE COURT: ~-- my initial reaction to it.

MR. LALLI: Just to give the Court some history, at
the last trial, the defendant's atterney wanted to admit many
voluminous records on Lhe vicrim's state of mental healzh.
There had never been a Petrocelli hearing, as was required
under Mgrtenson. Theare was no real relevance to it.

However, I could see that under the Daniels
decigion, the Supreme Court could say that some acts of
violence perhaps should come bafcre the jury. %o, to
accommedate the defense, Ms., Palm and mys&elf agreed to the
stipulation, which is Court's Exhibit number 14.

Kow, we agreed to that, with the assistance of Judge
Villani. He assisted us in coming to that final versior.
What we did not agree to -- what we could not agree amongst
gurselves was whether the stipulation would g0 back te the
jury, or whether it would be read. We argusd that.

Judge Villani's rulipng was, T will read the
stipulztion into the record. 1Ic's coming from the Court, it
has a stronger import than if the pacties were ko read it.
But I'm not going to admit the document.

S0, hare today, my position iz to do just that, to
have Your Honor read Court's Exhibit number 14 to the Jury.

And that's what I'm willing to agree to.

ROUGH DRAFT TRANSCRIPTS
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THE COURT: Anything else?

MR. Q'KEEFE; Well, Your Honpr ==

THE COURT: I mean, he's not geing to stipulate to
what you want. S0, I can't g2t that in. Because if hHe wan't
—— if the State won't stipulate to it, Hust bacause you say
it's the right thing to do, Judge, I can't be deing thart,
because it has to -- foundation has to be laid, business
records. You know, you have --

MR. O'KEEFE: &all right, Your Honor,

THE COURT: -- to do that. So, I'm going to mark
what wou want as an exhibit, 25 a stipulation to be entered.
And you preserve that, and this is what ¥OuU want, But I'm
geing rto mark that as Court's next exhibit, and I can't give
that. All right? I gan'c give that. S&, that's -- But you
preserve your record on that.

MR. Q'KEEFE: Okay.

THE COURT: And that's the resson why. Because if
the Btate --

MR. O'KEEFE: Yes, sir, Your Honor.

THE COURT: -- won't stipulate to it, ¥you have te
prove it, and you have to -- you can't do it. 8o --

MR. O'KEEFE: Your Honor --

THE COURT: Now, a far as the one that Judge Villani
gave --

MR. O'KEEFE: Yes, sir, Your Honor.

ROUGH DRAFT TRANSCRIPTS
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10
THE COURT: -- this is a redacted. Aand --
MR. O'KEEFE: May I --
THE COURT: &Al} right. So ——
MR. Q'KEEFE: May I request, Your Honor, at least
could that be, since that was -- could they at least take tha:

back Lo the jury room?

THE COURT: That's what I got to rule on now.

MR. O'REEFE: Yes, sir, Your Henor.

THE COURT: Let me --

MR, Q'KEEFE: Thank you, Your Honor.

THE COURT: Let me think about that. Let me review
3t =

MR. C'KEEFE: God bless you, Ygur Honor. Yes, sir.

THE COURT: Let me think about ir.

MR. O'KEEFE: Sure.

THZ COURT: Since there's a stipulation, you want it
marked as defense next Exhibit A, 1f it's stipulated to. Mr.
Lalli dossn't want it as an exhibit, but he's willing to
stipulate. Let me think abaut it, all right?

MR, QO'KEEFLZ: Yes, sir,

THE COURT: 4&ll right.

MR. OQ'KEEFE: WNow, I have one ather matter —= or cwo
quick matters, ©Okay. I need a stipulation ox an agreement.
and this is absolutely imperative. This was daone by the

police. There was two 9-11 calls an this incident, Your
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Honor. They wesre back te back. And testimony has been
brought cut already about this, and it's in the 8-11 calls,
and all this. It's relevant.

At the last trial, the State -- at the second trial,
the State only played the second $-11 call, which it's —= I
need -- koth 9-11 calls are pack to back an my disk. And ~--

THE COURT: All right., Just a minute. Mr, Lalli,
could you accommodate that? CQr --

ME. LALLI: Your Honor --

THE COURT: If there's one, why don't we have twe?

I mean --

ME. LALLI: Well --

THE CODRT: -- unless it's a prejudicial thing
that's ==

MR. LALLI: There's a problem with playing both of
them, Your Honor.

THE COURT: All right, go ahead.

MR. LALLI: First of all, we have marked —— we
marked as State's proposed Exhibit number 129 a 9-11 call from
2 witness by the name of Todd Armbruster. M-, Armbruster
accompanied Mr. Toliver up ta the defendant's room, and saw
him standing over Victoriaz wWhitmarsh at some point .

We attempted to serve Mz, Armbruster, pecause he
offers testimony very faverable to us. We were not able to

locate him. Therefore, us simply playing his 9-11 call is
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going to be hearsay, and we cannot Put it into a particular
hearsay exception., Mr. Armbruster --

THE COURT: But you're going to blay that, you said?
Is thag --
MR. LALLI: I'm sorry?

TH

4]

COURT: Well, that's an exhibit —-

MR, LALLI: We did not play it. We can't lay the
foundation for it. Sg --

THE COURT: Well, if Mr. —-

ME. LALLI: No, nhg, I understand that.

THE CQURT: ~-- O'Keefe stipulates to that, then wiil
¥you stipulste ta the second one? I guess that would solve the
problem.

MR. LALLI: %¥o.

THE COURT: Gh.

MR. LALLI: And I'll explain te the Court why. The
other person who called %-11 was & woman by the name of Rebin

MR. O'KEEFE: Folacz.

MR. LALLI: -- kolacz, who was the apartment
manager. She makqs sOme statements to the police about what
was gccurting in the apartment, and she had never bean there,
She had never seen what had happened. She's hearing third and
fourth-hand from hysterical neighbors what's going on in that

apartment .
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1 It i% not credible information that she imparts tg

2| the police, and she's not a witness here. T don't have the

3| chance to cross-—examine her about those statements. 5o, Mr.

4| Armbruster's statement was played in the first two btrials. I
5| den't have a problem Flaving it in this trial if the defendant

B| wants it in. I don't have a problem with that.

7 THE COURT: But if he doesn't want it in, you're not
B! geing te play it?
| 9 MR. LALLI: I can't.

10 THE CCURT: Because --

11 MR. LALLI: I ecan't play it, because 1 can't lay the

12| foundation for it. I would certainly -- the manager is Ms,

13| Kolacz --

14 MR. C'KEEFE: ¢£he was the manager of --

15 MR. LALLI: 5he --

lg MR. O'REEFE: -=- the apartment complex.

17 MR. LALLI: She has never -- she has -- as far -- I

18| know she didn’t testify in the last trial. I don’'t bBelicve
18| she testified in the first trizl. And her 9-11 call has never
20| been played in any proceeding, as far as I know. And I'm not

21| golng to agree to just play some unreliable hearsay for the

22| jury.

23 THE COURT: A1l right. I
24 MR. TALLI: 8o, that's my position.

25 MR, O'KEEFE: Yes, Your Honor. Okay. In the first
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trial, Robin, the apartment manager, she makes the first rall.
They run down to her; it's imperative. She states -- you can
hear it quite ¢learly on the call --

THE COURT: What do you mean in the firstc trial?
That wasn't played in the first trial.

MR. O'KEEFE: No -~ yes, it was, Your Heror.

THE COURT: Wait a minute. Let me get this
straight. Was that played in the first trial, the Robin —-

MR. LALLI: I don't -— I don't know for certain.

MR. Q'KEEFE: Yes, Honor {(sic} --

MR, LALLI: I don't know for certain.

MR, O'KFEFE: -- it was.

ﬁR. LALLI: 1 know the Todd Armbruster CD was. I
can tell you with certainty that that was, because it's marked
that way.

THE COURT: Ckay.

MR, Q'KEEFE: Your Honor, in the first trial, tha
State was under Prosecutor Smith, and a different assistant --
second chair. They played both 9-11 calls. They are
imperative. FBobiln on the 5-11 call clearly states she's
always outside, She ran the piace. She knew everybedy. She
Wwas outside.

They -- and hysterics run down. They said, ch my
God, there's a fight going on. BAnd she says -- she's on the

9-11 call. And she says, nebody's fighting. What are you
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l| even talking sbout? There's nobedy fighting. A&nd they =said,
2| yeah -- it was Coogkie. There's somebody up there, they're on
3| the floor, they won't let us in, or whatever. And they hear
4| -- and the call gets anded. 1It's very hrief.

3 Then, right after that -- they're wery short 9-1i's.
6| Right after that, then Todd makes a 9-11 call. And he says,

7| I'm up in this apartment, and man won't let us in. Where ara
B| you at? Yeah, we just got a call on that. We gat another

3] call right before that. We're being dispatched.

10 And Just te sum it up real gquick, what's being

11| stated hers was Todd never tells the 9-11 call -- dispatch,

12| that Cookie was alrsady in thare, ard I'm asking him for help.

13| but he runs out on me. Todd tells the 9-11 that he goes into

14| my apartment, and I'm trying to get him out of there. He

13)] doesn’t tell the 9-11 call that somebody had already been in

l 16| the aparcment, and I was gsking for help; help me, help me get

19| her cut in the light, and he gul scared and ran out.

15 Cookie runs aut, runs down to Robin. She makes the
19| first 9-1: call. There's nciody fighting {inaudible]| geoing

20| on. He hooks up with Todd. They run back up there together.
21| Tedd supposedly comes in, I supposedly swing at him. He runs
2Z| out. He makes the second 9-11 call, and he tells them that
23 I'm being combative, I won't laet z2hybody in.

21 And T'm like -~ the polige didn't -- wasn't awara of

23| was Cookie had already been there, and I asked Cookie to help
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me. I wasn't trying to get him out. They -- the police was
not aware that I was asking for help. I wasn't being
combative. Somebody had zlready been in there, and he ran
aut. Then he got a second perscn, and Lhey came back again,
Then, at that time, they said something happened. And -- but
both calls were played back to back. They're very shert,

It's imperative, Your Honor, berause she states that
I'm outside. Naobady is fighting. That's what I was trying ko
53¥ 1p my opening statement, evidence wil! show that the
manager krows everybody. It's only about three times the size
of this room. [If somebody was Fighting, they would have heard
it. She's always out thers. She says, nobody's fighting.
There's no shouting, chere's no smasiing, there's nothing
going on.

They did play it in the first trial, both calls,

Bot then in the segond trial, of Course, the State heing
smart, they realized that that eviderce was very prejudicial
to their case.

S0, they got rid of the call number 1, and thay
blayed only <¢all numbes 2. And ¥e5, Tedd did testify at the
second trial. Bot Robin didn't testify at either trial. But
the whale thing has already been played. It was reccrd of the
—- a record of the first appeal. Both calls were played, Your
Honor, It wasg proper, it was right.

Then, in the secend trial, they edited it. They
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l| enly played the second call becauvse it makes me look like a
I 2| bad guy, like I wouldn't let anybody in. And they don't hear
3| that there was no fighting going on. And I'm gsking at least
4| that you allow it T¢ be plaved. Listen to the call vourself.
5] It only takes a minute, during a break, 1It's imperative, Your
6| Honor. It tells the story. Again, this is --

1 THE COURT: &ll right. You're repeating youraself.

B| Rnything else, Mr. Lalli?

9 MR. LALLI: Your Honor, his remedy was to subpoena
10 Robin, bring her tg court, and have her testify., That's how

1l | yeu get the evidence in.

12 THE COURT: Aren't 8-11 calls routinely played in
13| erial?
14 MR. LALLI: 1f you can lay the foundatien for them,

13| If they're an excited utterance, if they qualify, if there is
16| a foundation with the 3-11 operator if the declarant isn't

17| present; sure. Sure, they're Plavyed.

I 14 THE COURT: But you say —-

15 MR, LALLI: But you got te lay the foundation for
I 20| it.

21 THE COURT: =-- he has no foundation for it?

22 MR. LALLI: He has no foundation. And more

23| importantly, i:'s important to Cross-examine this witness
24| because she doesn’'t go there. She is repeating hits and

23| pieces of infarmation from other people.,
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THE COURT: All right.
MR. LALLI: 1It's extremely unreliable.
THE COURT: Would vou -- would ¥you stipulate to plavy

the Exhibit 12%, the Todd Armbruster?® I dar't thing I'm gaing
te allow you te play it, but I'm going to mark that disk as an
exhibit, next court in order -- mext court exhibit in order.

MR. O'KEEFE: Well, 1f --

THE COURT: If you don't want tg —- ¥ou don't
stipulate, don’t stipulate. tInaudible) .

MR. O'KEEFE: Yes, Your Honor. I GUEBSS JusL Lo
Prezerve, I appreciate what you're deing. And I would -- my
pesition would be, if you can't play beth of them, then none
2f them need bto bBe rlayed, Your Honor.

THE COURT: All right. So, none will be -- give me
that disk, Mc. Manings, We'll --

MR, C'KEEFE: And if he could —-

THE COURT: We'll mark that. That's a court --

MR. Q'KEEFE: TIs that mine? Is that the right one?

THE COURT: —- next court exhibit in order.

MR. MANINGO: Right.

MR. O'KEEFE: (kay.

THE COQURT: And that's going to be the both §-11
calla, The Court has ruled that it's not going to be --

MR. MANTNG3: Yes, sir.

THE COURT: -- neither ane is 9o0ing to be played,
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because they're unreliable hearsay. BAnd there's no foundation
laid, absolutely no foundation. And so, neither 9-11 call
will be played, and that's the ruling of the Court. And Mr.
G'Keefe has more than presserved his record on that. All
rignt? So, we'll mark that --

MR. O'KEEFE: And --

THE COURT: -- next court in order.

MR. D'KEEFE: -- the last matter, Your Honer.
Court's indulgence, one second. And this will be it, Your
Honor. We'll move on.

{Pause in the proceedings?

ME. O'HEEFE: Okay, Your Honor., After speaking with
Mr. Maningo, I'll go ahead and just speed this un and move on,
and I'l]l address ir later.

THE COURT: Thank yau.

MR. O'KEEFE: Thank you, Your Honor.

THE COURT: You want to addr2ss Nella Humphries now?
Or -- you know what, we'll do it at the noon recess. I'1] ask
her to stay. &And that's the one where the s8ister of Juror
number 18, she says she has sleep aprnea, and we got to make 3
decisionr on that.

So, we'll bring in the jury now, and do what we can
until the noon hour.

THE MARSHAL: Officers and members of the Court,

Department 17 jurprs.
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{Within the presence of the jury panel)

THE MARSHAL: All right. You may be seated, ladies
and gentlemen. Let's make sure all cell phones are turned
off, pleass.

THE COURT: AlL right. Parries, stipulate to the
presence of the jury?

MR, LALLI: ¥es, Your Honor.

THE COURT; Mr. —- you stipulate to the presence of
the jury?

MR. G'REEFE: Yes, I do, Your Honor.

THE COQURT: Thank you.

ME. O'KEEFE: Thank you.

THE COURT: Again, ladies and gentlemen, I'm sorry
that it was delayed, but we had some legal arguments thac
you're not to be concernad with. And we ware working, buot
unfortunately, we were a litrle delayed. But I apologize for
that. It's nobody’'s faulwo.

And we're ready to proceed with the State's case in
chief now. The State will call it's next witness.

M3. MERCER: The State calls =d Guenther, Your
Honor.

THE MARSHAL: W%hat was his name?

M=, MERCER: Guenther,

THE MARSHAL: Mr. Guenther, if you will repain

standing. Please, sir, raise your right hand and face the
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cleck.
THE WITHESS5: Yes.
ED GUENTHER, STATE'S WITNESS, SHORN
THE MARSHAL: Have a seat, sir.
THE WITNESS: Okay.
THE MARSHAL: slide up tec the microphone.
THE WITNESS: Yes.
THE MARSHAL: Ard if you would, plesse state and
spell your name for the record.
THE WITNESS: Yes, sir. Let me move this back just
a little bit, Good merning. My name is Ed Guenther. It's
spelled G-u-e-n-t=hH-p-r, |
M5. MERCER: May I proceed, Your Honor?
THE COURT: Yes.
DIRECT EXAMINATION
BY MS. MERCER:

Q0 5ir, where are you currently employed?

A I'm employed with the Las Vegas Metropelitan Police
Department. My assignment is in the criminalistics bureau,
and my -- and in the forensic laboratory. And my arez of
expertize is latent fingerprints.

Q Ckay. And haw long have you baen working in the
area of latent fingerprints?

- 1've been in the area of latent fingerprints about

35 years now.
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How much of that time did you spend with Metro?

The last )4 years have hbeen with Metro.

And prier to that, where did you work?

B Prior to that, T was -- I warked For the Florida
Department of Law Enforcement in their laboratory system for
18 years. 1 worked for the Stazte of Ohio crime laboratory
system for three yearsz. and Erior to that, I worked as a --—
in a non-latent fingerprint aspect; in an inked fingerprint
aspect, for the Federal Bureauy of Investigatian.

Q Qkay. And can you tell us a little bit about your
educational background?

& Okay. Well, my training —- 1 just kind of went
backwards then. But T began way back in 1975 with the Federal
Bureau of Investigation in Washington. There is where 7T
learnad the bhasics of classifying, searching, and identifying
Fingerprints.

And then, I sntered -- ip 1877, I did enter into a
latent fingerprints training program with the State of Chig.
Completed that training program, Did my routine case work in
Chio for the three years. 18§ years more &t Florida. BAnd for
the last 14 years, here at Metro. 5o, that's my backgroeund
that way.

My formal education, accommodated with a
baccalaureate degrze from che University of Sguth Florida in

Tampa. I'm also a member of the International Association far
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Identificaticon, and have heen rcertified by the asanciation to
conduct latent fingerprint examinations.

Qo And do you have ta go through continuing education
each year?

A Yes, as part of our -- as part of my -- retaining my
certification, I have Lo rest every five years. And also, I
have to show continuing education credits during that
five-year periad by attending meetings, and -- ar teaching, or
Wwriting a paper, or some sort of involvement in the communicy
in obtaining, or giving and receiving of traiming.

And then, of course, doing the teszting. And then,
of course, our laboratory is an accredited laboratory. Se, I
do a mandatory testing EVELY Year as part of our accreditation
process. All analysts are tested at least onece a year,

M5. MERCER: Your Honor, at this time, I'd ask that
the witness be allowed to testify in the area —— ar gffer
opinions in the area of fingerprints examination and analysis,

THE COURT: O'Keefe, any cbjection?

ME. OG'KEEFE: Neo, Your Henor,

THE COURT: He can so testify.

MS. MERCER: Thank you.

BY MS. MERCER:

] Sir, can you tell the jury what a latent Eingerprint

is, pleasge?

A Okay. Well, a larent fingerprint is an accidental
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-~ it's & mark left by the accidental torching of a surfarce by
the specialized skin on our hands and cur feet. This skin Has
Fores aleong their summits. And through these peres, vour bady
is going te be excreting perspiration and chemical compeounds.

So, when your hand or your foot come inte contact
with the surface, you're going te leave the ocutline of that
friction ridge, that skin, and a deposit of the perspiration
and the chemical compounds.

How, at times, these prints are visible. More
often, they are invisible., 5So, at that point, that's where we
use various processing methods in order to visnalize and
Preservé the lateat fimgerprints on surfaces.

& Okay. 1Is it possible to touch an item and not leave
a fingerprint?

A Yas.,

Q Can you explain how? What kinds of factors go into
whether or not a fingerprint is left behind?

A Um~hum. Well, there are several factors. Tha
primary one, in my opinten, is the pressure or the movement.
These friction ridges are pliable; they're three-dimensional.

S0, when you touch a surface, if there's too much
force on it, then the ridges have a tendency fo either —-
then, the motion of that force. TIf your ferce is up or down,
left or right, or a turning metion, instead of getting a nice,

clean touvch of that fFrictionm ridge detail, you're going to
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get, well, basically a smear or a smudge. Sp, pressure is
very important.

Environmental factore sre impgrtant. Wind, rainm,
sun, heat. The surface that is touched is imporkant. The
substrate, Generally speaking, the smoother a surface is, the
more recepbtive it will be to tha fingerprint deposits being
left on them,

The other is what the print is actually left ia. Is
the print in -- iz it what we call an Q1ly, or a ssbaceous
print? Is it a print that comes from actual sweat residue?

Is it in blood, or grease, aor something iike that? So, those
are the main facteors.

And then, of course, Etime. Fingerprints do have a
life. At some point, thay are not going ta be able to be
developed for anry kind of probative value.

o Okay. And as a latent print examiner with Metro,
what are some of your job duties?

A Well, my main job duty is to analyze the frietion
ridge detail that comes to us, either through our crime scene
bnit, or through evidence that's submitred into the
laboratory. To analyze that evidence for latent fingerprints
of suitability, of comparison guality. And then, to make
coMparisons with known's or exemplars of individuasls, that are
presented te us in the gourse of ap investigaticn.

2 Ckay. And you used the term, comparisen quality

ROUGH DRAFT TRANSCRIPTS




28
when you were referring to latent prints. What does that term
meEan?

A Well, when we say something is suitable, or is of
comparison quality, not all latent prints are going to meet
the -- a threshold that we can actually make a compsrison
with. Oftentimes, we're getting a fragment of & print. In
our line of work, in latent prints, wa're golng ko get a
fragment of a print. Maybe it's a2 litrle tip., And we do an
analysis aof that,

And our detvermination can be thac, well, yes, there
is5 a2 touch here, and there is some friction ridge detazl hers,
but there just isn't encugh to make an assocciation with any
individual. 3o, in that case, we woulg say that the lartent
print is not suitable for comparison, so we wouldn't be able
to compare it with any human being.

Now, there are times when we have print derail that
we may be able to make 2z -~ some inference of. Maybe it's &
patterrn Lype, or &n area of skin, maybe a hand or a Linger.
But even at that, we're not able to say more than that. So,
we have levels of suitabilicy and ceonclusions that we can rise
to, ceperding on what we have in front of us.

) Q Okay. “You also used the term, knawn print. What is
4 Xngwn princ?
) Well, a known is an exemplar. And an exemplar is

basically a controlled recarding of this friction ridge that I
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described to you earlier. The -- and the way they'ra abtained
is that the hand, or the foot, or the finger, in today's
world, will be rolled onto a platen, a -- which is goling to
digitally capture that friction ridge,

And then, it's of course all stored in a database
now for our retrieval, if we would need it for comparison
purpases. 50, those are exempilars. Those are -- the
impartant part of what we do, we need an exemplar to make a
comparison.

o Okay. Apd going back to the comparison quality.

And approximately what Percentage of cases de you recover
latent prints that are of comparison gquality?

-1 Well, I think the last time we did ar incernal study
of some of ocur case work and our case flow, I believe we were
having a recovery -- I beligve it was abour in one out of
three cases, where we're dctually getting latent prints of
comparison guality that we could actually look at and compare
to an individual,

Q Ckay. Now, I want to direct ¥our attention Lo early
2003, Were you asked to examine some evidence under Mabrp

event number 98110539187

S Yes, ma'am,
b And what specifically wege you asked co logk at?
A All right. Well, I received a package that had been

impounded by a Jocelyn Maldonado., who is a crime scene analyst
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with the Las Vegas Metropolitan Police Departmenc. And inside
that package was a Wolfgang Puck black-handled carving knife.

And also, T received a package that was impounded by
C5A Chelsea Collins, who also works for Metre as a crime scene
analyst. And in rthat peckage, theres were four Photographs of
ridge detail that =he had taken at the ¢rime scene at 5001 El
Pargque Avenue.

0 Ckay. And when you received those packages, what
condition were they in?

A They would have been sealed.

n) And what does that mean?

A Well, anything that comes to the waulp -- well,
especially the knife, would have been sealed. MNMothing comes
into the iaborastory without being sealed. It wen't be
accepted by the main evidence vault, Or we have oJur own vault
in the labgratory, chat's a satellite of the main vault. we
den't accept anything that isn't sealed properly, and signed,
and so forth. 8o -=-

o) 3o, basically, that signifies to ¥you that the
evidence hasn't been tampered with?

A Correce.

o Since it was impounded, ecarrect?

A Correct.

Q And you ihdicated that ¥au were asked to examine =

knife?
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A Yes.

MS. MERCER: Permission to publish, Your Banor.
THE COURT: Yeog.
M5, MERCER: &And for the record, I'm Fubhlishing
State's Exhibit 44,
THE WITHNESS: QOkay.
EY MS. MERCER:

Q Is this the knife that you were asked to examine in
this casze?

A, Yasx,

o] And can you identify -—- I'm 50rry. Let me zoom-in a
little bic., Can you identify in this exhibit where -- first
off. when you examined the knife, did vou find any latent
prints?

A There was an area of touch cn the handle that was a

-~ there was latent print material there, and it was in a
blood-like substance. But the examination of that area in the
end was negative. It was pot suitable for any kind of
comparison. So, while there was & touch on the knife, it did
not reach the threshold where I coulad actually make a

comparisaon Lo anyone.

a Qkay. And can you identify the area of the rardle
where you --—

. Yas,

Q == found that?
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A The srea was on the left side of the Xnife. It was
en the handle. And I --
Q Just circle it for me.
F3 Yeah. It was right in that area.
o Okay. And you indircated that, ultimately, it wasn't

of comparison quality?
A Correck. Yes.
Q Bid you de anything to try to develap the princ?
A Tes,
Q And can you tell the jury what you did?
A Weil, this is on a knife, on a blood —— what could
Be a bilood-type print, wWe always do a visual examination,
first of all. And so;, that was obvipusly done. There was no
other ridge detail noted on the knife at all, except for this
ane area,
3o, first, I preasrved that srea. Then, I proceeded
Lo process it with 2 series of chemicals that will either
enhance of develop blood prints. They will reasct with a blood
substance, the hemoglobins and amino acids, and so forth, and
the hemoglobins, primarily, to either develop or enhance the
blood surface. That technigue was used eon the knifFe, on the
handle of the knife, and need o siep back one moment.
After the wvisuals, also conducted examinatiors with
our alterpate light sourges. We have several alternate light

sources thac sometimes will reflect ridge detail, and make it
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actualiy visible. So, the visual test was negative. The
glternate light scurce tests were negative. Thi= chemical
Lest was negative. Thisz is all on the handle. So, all
negative,

Gn the blade, I used a separate technigue. And of
course, this obviocusly would have involved the handle at this
point alsc. Tt was subjected to the fumes or super glue, or
cyancacrylate. And what super glue is going to do, if there's
& print that you can't ses, because we did the visuwal, the
super glue has a -- will adhere and lock anto the moisture
content that's in that touch I talked about, that
perspiration.

And what it will do is it will fix that ridge detail
onte that surface, And then, sametimes you can actually see
that print at that point. But more often than not, we are
going to then follow that up with a chemical dye stain. We're
guing stain that super glue print, Fut it under the —- an
alternate light source te radiate it or enhance it, and
photograph it.

fo, I did those techniques on the knife also. They
all came up pegative. So, they'rte -—— I threw the kitchen sink
at the knife, we'll say. &nd all the testing that I did did
not enhance, and er develop dny additiocnal latent prints on
the knife.

L] Okay. And the one partial print that you observed
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K Correct.

g Were you anle to peach any opinieons as —— You
indicated that sometimes, even when a print isn't of
comparison quality, you can sometimes kell what Dart of a hand
or foot might have touched the cbject?

A Um-hum,

o Were you able to make any conclusions with regards
Lo the knife in this case?

A Yes. Just because of the nature of the touch, you
could see that where the hand —— or where the triction ridge
had touched the knife, the ridges were rather long and linear,
long and stacked upcn themselves.

But ordinarily, almost always, you're going to find
that type of ridge structure in the palm of the hand. And
grdinarily, it's going to Be in this Fad aver here that we
call the hypothenar, or the cutside of the hand.

&0, in my opinion, the tocsh that was on that knife
wag probably -- was more prabably from a palm, as opposed to

being touched by a finger.

L, And again, you're referring to the handle -- Lhe
area --

A Yas.

Q -= on the handle?

A Yes, ma'am.
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Q And then, you indicated that you were also asked bl a]
examine -- I'm sorry, some photographs?
A Yes, T was.

o And what were those photographs of?

A They were photographs of a bed shest. And there was
2 msrk on the bed sheet that Chelsea Collins toak four
photographs of. It was on the northeast corner of the bottom
flat sheet of the bed in rthe northwesr bedroom.

M5. MERCER: Permission to publish, Your Hono?

THE COURT: Yes.

MS. MERCER: QKay. And for the record, I'm
publishing State's Exhibit 47.

BY MZ. MERCER:

) Does this appear to be the photograph that yoo were
asked to sxamine?

A TYes. Yes, it is,

L#) And specifically, which ares were You directed tc?

Well, I would have besn directed to this ares
obviocusly, right here where this scale is. And this obvigusly
was photograph B that she in her markings,

o, this was the area that I was asked to analyze tao
determine whether it could be 2 friction ridge touch. Because
sometimes, when cloth is touched, vou can':c actvally see a
print. If it's tcouched with a2 blood trznsfer, or some kind of

grease, or some other transfer, the ridge detail actually will
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show up on a surface like this. So, I did an examinatiocn of
-- a visual examination of the phetographs that she made.

And my conclusion was that it jusc was nat of
comparison qualiry. It probably is a palm touch, based on
some of these creases that we see rignt here. That is cne
possibility. Or it alsc could be that the sheetr was kind of
crumpled right thers,

50, there really wasn't much I could teally say
about that. 8o, irn my cpinion, it was just not of any kind of

comparison value at all.

Q Ckay. 5o, again, you weren't aple to reach any
conclusions?

. e

o And State's Exhibit 48. 1s this just a closer up
Fhotogzraph?

A Yes.

Q Cf that ares that you were referring to?

A Yes. B&pd there are some -- ¥Ou know, you can see
some linear marks through here, which -- and Lhat -- kind of

have the appearance of that they fall ip line with what couid
e a palm touch.

I don't believe that they'res the background of the
¢loth. As you can see, the crosshatch going this way, going
Pack and forth. And these are going across that. 8o, what's

showing up there is not the background of the sheet itself.
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There was definitely a touch and a transfer ante that, but it
really is not of any kind of comparison quality.
M5, MERCER: Court's indulgence. FPass the witness,
Your Honor,

THE COURT: All right. Do you have any <¢ross, Mr,

MR, O'KEEFL: Yes, Your Honor. Very hrief, Your
Hanor.
CROSS-EXAMINATION
BY MR. O'KEEFE;
Hella, Mr. Guenther.
Halle.
How are you, sir?

I'm doing fine. How are ¥ou today?

= S R o -

I'm surviving, Thank you, sir, for asking. TI'm
going to be real quick, again, like I've been saying Co
everyane. You know. This is about just what you have, let's
let them see it, you know. Really, that's the best policy.

I just want to be clear, you did of course testify
of course. You examired the knife theroughly you said. You
Ehrew it under the kitchen sink and all that, I heard vyou say,
correct?

A Yes.

Q Ckay.

A We did all the nrocessing techniques that ware
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available to us.

Q Okay. BAnd was there every clearly any fingerwrints
@f mine on the knife?

A No .,

Q Was there any fincerprinrs at all?

3 Just that one ctouch that was ridge detail! on the
handle. But it wasn't =-- I couldn't compare it with anyone,
It was -- s0, 1 can't say who it belonged to,

Q And you know, I can see where the State's trying to
go here, but I'm not gquite clear if they're assuming that T
had the knife or whatever. Bur you're saying there was cne
little speck of blood of mine that was determined on the end
of the handle; if I'm not --

A No. HNe, I'm not a DNA analyst. 1 --

o Okay.

A I don't testify to any --

Q 1 wanted to clarify that.

A ~— kKind of blood work like that.

Q So, through all your testing though, you did do
this. I do beslieve it was testified to previousiy tnat -- and

again, I want to make sure -- clear for these jurors, that --
was that knife wiped off in any way?

A I did not see any indication of any wipe marks at
all. The only wipe marks that were on there were up on the

blade area, where I believe in my presence, the DNA analyst
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11 and I had examined the knife, prior Lo her analysis. And I

2| left the knife in her custody at that time, So, she would

3| have made some little swabs on the blade. And I told her to

4| go zhead and do that, because I couldn't see any ridege detail

i

on the blade at all.

& $0, when -- the only wipe mark that would nave hesn
71 thera is in the super-gluing process, sometimes, those kind of
8| marks will shew up. But as far as a wipe from like a —- like

81 vou would expect, with a eloth or something, no, I did not sees
10| any wipe marks on the knife at zl1.
I 11 o And you would think —— I'm just saying ycur thinking

12| as an expert, and you're looking for fingerprints, you clearly

12! would make the absolute assumption that that knife was nat

14| wiped off? Someane —— alleged crime -- committed it {sic}:
13| that knife was not wiped off, cight?

16 A In my opinion, I saw no evidence that -- I saw no
17| evidence that the knife had been wiped in any way.

18 Q And again, you are -~ 35 years you workesd for the
18| Las Vegas Metropolitan Police Force. And clearly, you know
20| your job better than [ de, or anycne here. And you're saying I

21| again, for the last time, ahseclutely, that knife was not wiped

22| off? |
23 & 1 saw no indication that it was.

24 ME. Q'KEEFE: WNo further guestions. Thank Wi .

25 THE CQURT: Anything else?
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M5, HERCER: Me, Your Henor.

THE COURT: Thank you very much. You're excased,

TBE WITNESS: Thark you, Your Honor.

THE COURT: Next witsness, pleasze®

M3. MERCER: I'm sarry?

THE COURT: MNext wiktness?

M3. MERCER: Officer -- or Detective Jeremiah
Ballejos, Your Honor.

THE MARSHAL: FPlease remain standing, and raise your
right hand.

JEREMIAA BALLEJOS, STATE'S WITNESS, SWORN

THE MARSHAL: Officer, if you woold have a seat,
sir, please. TIf ¥ou would, please state and spell your nape
for the record.

THE WITNESS: Jeremiah Ballejos. J-e-r-e-m-i-a-h.
Last is, B-a-1-1- =ti-0-5.

M3. MERCER: May I proceed, Your Henor?

THE COURT: Yes,

DIRECT EXAMINATION
EY M3. MERCER:
O 3ir, where are you cuzzently employed?
A The Las vegas Metropolitan Police Department

robbery/homicide bureau,

o And are you currently a detective witk Metra?

A That's correct.
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g Back Iin Navember of 200B, were you -— in whar
capaclty were you employed with Metro?

4 I was assigned to the problem solving unit of Bolden
4red command's patrol division,

G Ckay. And were you in fact working on Novembsr Sth
of 20087

A Yes, . was.

o On that night, were you working with any other
officers?

A Officer Sean Taylor and sergeant Dan Newherry.

Q Were the three of you in the same vehicle that
night?

A Yes, we were.

o And what specifically were you doing on Movember S5th
of 20087

A We were finishing up some follow up investigation
when -- and heading back to the station, when & 9-11 call came
Qut.

O Okay. And that nighi, were ¥ou all in uniform, or

ware you in plain clotvthes?

A Flain clothes.

o Do you were anything thal signifies that you're an
gfficer when you're in plain clothes?

& Yes. We would wear this, along with a Dadge.,

] Okay. And wkat is "this,” for the record?

ROUGH DRAFT TRANSCRIPTS




11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

43

A 1t*'s thne Metro ID, identification card.

Q And your badge?

A Yes.

L And where do you wear your badge when you're in
plain clothes?

A It would —— if we were rezponding to a c¢all, it
would be displayed just like this, so it's center on the
chest.

Q o, it's around the neck?

A That's correct.

o And you indicated chat you were neading back to the
office when you -- when a rall came out from dispatch that you
2ll reszponded to?

A That's -—- yez, ma'am.

c Do yau recall what that c¢all -- or what the details
of that call were?

A There was detsils of an open door. There wWas a body
being described that was in a bedroom somewhere in the
apartment, upstairs -- in an upstairs dpartment; an open deor,

and blopd in the apartment.
Q And when you neard that call come out over the

radio, did you -~ did the three of ¥ou decide to respond?

S Yes, we did.

g And that -- you would have responded to 5001 £I

Pargque, correct?
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A Yes, thskb's correct.

L] When you arrived at that location, can ¥you tell me
what vou saw?

A There were patrol -- or patrol vehicles that had
already arrived, along with medical staff. And then, there
were neighbors that were standing ocutside their apartments,
directing us te I believe it was apartment 35.

Q Okay. You indicated that medical was already on
2eenea?

A That's correct.

Q Where were they?

3 Waiting in the courtyard.

4] Okay. So, they ware not up in the apartmeng?

A No, they weren't.

Q and why not?

A It's standard for them to wait for us to make a
scene,; or a -- safe, if there's any indication of violence,
it's -- or an ongeing dispute. They'll wait until we come in
and make the scene safe, and them, so they can come in and
just focus on medical care.

] Okay. 5o, when you arrived at this 5001 El Pargue,

would you say that tne scene was a dyramic scene?
A 1t was dynamic.
o And what does the term dynamic mean for law

enforcement officers?
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A Whatever dispute that's eccurring has not been
raseclved, or brought urnder contraol.

Q2 Oxay. So, medical will wait to enter a rezidence
until the scene is no long dynamic?

& That's correct.

Q Until] it's static?

& Yes.

0] What -- how did you all proceed onca YouU arrived at

the scene?
F- Once I arrived upstairs, I came into contact with
Officer Todd Conn. And Officer Conn was communicating with a

male individual in 2 Back bedroom.

u} Ckay. Where was OFfficer Conn situated irside that
residence?

a Would have beesn the living room area,

2 Okay.

M5. MERCER: Permission te publish, Your Honor?
THE COURT: TYes.
MS. MERCER: &And for the recerd, I'm publishing
State's Exhibitc 2,
BY M5. MERCER:
Q Does this appear to be a picture of the outside of
the apartment that you responded to?
A I is, yes,

L] And do you see the actuzl apartment that you went
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intg on that night in this photograph?

A Yas.

g Could you place an X over the door for me? Okay.
5o, did you and the cother two officers that ¥ouU were with that
night all three go in at the same time?

A Inte the living room area, yes.

¢ Okay. And now I'm publishing State's Exhibit number
1. Can you mark on this exhibit where you ocbserved Dfficer
Conn when you entered the apartment?

B That wauld have Been about this locatian hers,

trying to leck as deep into the bedroom as possible,

] And which bedroom was he trying to leck into?

A It wauld be the northwest badroom here.

o] Could you place an X over it for me?

A Sure.

L8} Okay. So, he was standing at the vary end of the
wall?

A Yes, here.

Q You indicated that you heard him giving commands

intg the room.
¥:1 That's --
4] Could you hear anybody in the roaom responding to his
comsands ?
A Yes,

Q Was it 2 male voice, or a female voice?
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F.! It was a male voice.

Q And what kinds of commands was Officer Conn giving
to that male?

A Well, Officer Conn is a CIT, or & crisis
intervention team officer. 5o, he was -- whan 1l z=ay commands,
he was -— more like they were instructions. He was trying to
get the male individual to come out of the -- or out of the
bedroom.

S0, they were more conversational thap —— it wasn't
like he was shouting, or -- he was trying te, you know, jus:

communicate to him, hey, we want medical ta Come in, and 50 we
need you to come out.
Q Ckay. Sa, he was trying to diffuse the sirvation?

A Exactly.

Q He wss being nonigoressive?
. Eighe.
Q And did you hear him actually explain to the persan

in the room, I can't -- medical ean't gek in there to help vou

until you come out?

A Yes, I did.

Q And how did the person that was in the room respond?
A "Fugk you; you come in here.*

C And was the person's voilce -- how would you describe

the parson's voicge?

A It was confrontaticnal; defiapc.
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o Okay. And 0Officer, before I get much further -- and
thiz is State's Exhibit 4, for the record. Is -- gan you see
the vantage point that Officer Conn had in this photegraph?

A I guess from -- keep in mind, when we went into —-
the only light coming in the whole aparcment was from this
back bedroom., 8o, I'm guessing —— is this the southwest
bedroom here?

Q That's what I'm asking you. Is that the bedroom?

A I can't really tell. What it —- and T would guess,
just from looking at the dpartment, he was standing here,
locking in the northwest directian, rtowards the noarthwest
bedroom.

Q Okay. How long did Officer Conn attempt to convince
this -- the individual in the back bedroom To come Qut?

A It was maybe three or four minutes,

o And at -- did the person in the back badroom ever
cooperate?

A No.

o Whar happened next?

A You could see —- my sergeant alsc ended up going up

to the oppesite side of that entry ~— or that little area that

had the bedroom in here.

¥ Can you place an X there for me?
A Yes. Sergeant Newberry kind of posted up on This
wall right here to take a —— what was called a guick peek.
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Just 2 -- yeu know, essentially, a quick peek arcund the
corner to see if they can -- whar they ¢an -- or what he could
see from that vantage point.

And even standing where OFficer Conn was, looking
desp inte the bedroom, the sheets were covered in bhlood.
Sergeant Newberry di¢ inform us there was a <nife an the ped,
and that you could ses the fest of two individuals at the faot
of the bed, positioned with the head towards the norihwest,
and feeb tewards the east side of the bedroom.

4 Okay. And so, did he indicate at that point that --

A Oh, excusze me. [ gLess ——
Q ~— it was time to go in?
A I did. €Can I get -- yes. Becauss of, vou know, 1t

was a supstantial amount of blood, we knew that somébody was
injured inside there. And because it was -— we had a defiant
individual inm there, and sonebody was injured, we made a
decision te enter the bedroom.

Q OCkay. Ard at this paint, ¥ou all didn't know
whether the Individual lying at the end of the bed was dead or
alive, correct?

Fat That's correct,

9] And you felt it was important to get her medical
Lreatment a5 quickly as possikle?

A Yes.

Q What xind of a plan did you all formulate Wwith
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regards Lo entering that room?

A We set up what's -- what we call —- is 3 stack. And
it's basically anywhere from a three to four-man element,
stacked up, going in with your lead man having a lethal
opiicn; some type of a firearm in case the indiv:dual is
armed.

The second would have a nonlethal Gption, which
would be something like oo Epray, or en electronic controlled
device, which -~ commonly referred to as a taser., And an
arrest team, which would follow up behind that, basically
hands-free. Somebody -- a couple -- or officers to get that
Ferson inte custody.

g Gkay. And who all entered the bedroom that fnight?

A I know that Cfficer Cenn was in front of me, with

his gun drawn. I was secend in the element with the raszer.

L And that was the nonlethal —-

A That's correct,

g == ar the lgw lethal option?

A That's correct.

O And --

A And Cfficer Sean Taylor was behind ne.

0 Ckay. So, you knaw for sure, those thres pecple?
A Yas, I do.

¥} And I =zhould back up for a second. Were you all

concerned for your safety whan ¥ou entered that rocm, based an
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the beghavior of the individual that was --

A Yes, we were.

Q -=- shouting back?

. Yes.

Q And why was that?

A Just because of the standoff in the room, we didn't

knew whether or not he was atmed. We knew that -- we were
also getting some information that there Was passiily sxposure
== or the =isk of exposure to hepatitis C. 5o, we didn't --
we didn't want te go in there, and just really —— we wanted to
g¢ in there and get the situation under cantrel, and get
medical in there.

G Okay. And in your experience with Metre, was this a
somewhat unusual circumstance?

A Yes, it was,

¢ I mean, is it customary that when you're trying to

assist people, somecne's not Lrying to stop you from assiscing

them?
A For a medical need, yes, that was very unardinary.
L8, Okay. 5o, 1'm sorry; who was in front of you?
A Dfficer Conn.
] And cthen, Tayler was behind you?
A That's correct.
L] And did you 8ll enter the room?
A Yes, we did.
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g How did you enter? Did yeu form a line?
a Yes.
Q And when you got into the room, how far into the
room did you proceed?
A We went -- 1 recall going here, where this -- the
number 4 kind of is marked. I'm Just using that ag a -- but

probaiply just towards the foot of the bed, so0 we were in close
proximity with Victoria and -- which we later found out was

Ms., Victoria Whitmarsh and Mr. C'Heofe.,

a Okay. And do you see Mr. O'Keefe in the courtroom
today?
A Yes, 1 do.

o Could you please point to him, and identify an
article of clothing that he's wearing for me today?
bt The gentleman with the blue shirt and tie.
M5. MERCER: Your Honor, may the record reflect that
he’s identified the defendant?
THE COURT: Record will so reflect.
BY M3. MERCER:
o Where was the defendant in relation oo Victoriaz
Whitmarsh's body when you entered the room?
A Mr. O'Keefe was lying next to her --

Can you draw a line on the diagram --

Q
- Bure.
Q2

-~ tor me, on the side that he was lying on?
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s His head was up top, along with Victoria's, and feet
were ai the bottom. I believe it was his Light elbow and leg
were in contact with the carpet, left leg was kingd of draped

over her hody, and his other hand was free.

o Okay., And what was he doing with that hand?

A Was trying to tug down a ghirt over her, to cover
her torse.

Q When you entered the room and ¥ou saw the body of
Victoria Whitmarsh, was she clothed -- fully clothed?

A Np, she wasn't. It was a t-shirt, was the qnly

article of clothing I recall.

Q Ckay.

MS. MERCER: For the record;, I'm publishing State's

Exhibir 21,
BY MS5. MERCER:

Q2 Is this the view that you had whern you entered the
bedroom that night?

a Yes, it is,

2 And with regards to State's Exhibit 23, 15 this how

you observed Victoria Whitmarsh when ¥ou entered the room that

night?
A Yes, it is.
o When you entered the room, and ¥ou gob to the end of

the bed, how did vou all proceed at that paint?

- Mr. Q'Keefe was -- he had his left hand free. He
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