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POINTS AND AUTHCRITIES

"Motion to modify sentence®™ is limited in acope Lo sentences
based on mistaken assumptions about defendent's criminal record
which work to defendant's @xtreme detriment, while " Motian tg

carrect illegal aentence " addresses only facial legality of

gentence. State v. District Court, 100 nev. 90, 97, 677 p.2d 1044

1048 (1984), and Bdwards v. State, 918 p.2d 321 (nev. 19961

@ rurthes ‘N.R.5 176.555 Motion ko Hod:fy andfnr Cocrect a

Sentence, may be filed 2t any time.
e — e —

Defendant herein alleges that his sentence should be modified
and/or Eforrected pursuant to the following facts.
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Theraby, pursuant to the facta and the law stated herein,

Defendant, regquest that his sentence be modified/corracted as

follows: - /qa J!ﬂﬂ’IfE./Qé Vm;’é‘fw &%%_‘ﬁ%w
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Case: 12-15271 04/13/2012 ID: 8140198 DktEntry: 6-1

UNITED STATES COU

RT OF APPEALS

FOR THE NINTH CIRCUIT

BRIAN KERRY O'KEEFE,
Petitioner - Appellant,

¥.

e ——r———

o ﬁﬂﬁé thLL_I;Zé_PIE‘,SEIEf, et al.,

Respondents - Appellees.

Ne. 12-15271

Distriet of Nevada,
Las Vegas

Before: PAEZ and CLIFTON, Circuit Judges.

Page: L of 3 (1 of 4}
FILED

AFPR 13 2012

MOLLY C. DWYER. CLERK
U5 COUAT OF APPEALS

D.C. Nog. 2:11-¢v-02109-GMN-VCF

After reviewing the underlying petition and con¢loding that it states at least

oce federal constituticnal claim debatable amnong jurists of reason, namely, a

double jeopatrdy viclation, we grant the request for a certificate of appealability

with respect to the following issues: (1) whether the district court properly

determined that appellant’s double jeopardy ¢laim was unexhausted, and (2)

whether a;':rp"e_llanl. as a state pre-trial detainee, was i'equircd to exhaust his claim in

state court before filing his 28 U.S.C. § 2241 petition, compare Braden v. 30th

Judicial Cireuit Court of Ky., 410 U.5. 484, 489-91 (1973) (emphasizing that the

§ 224 petiticner “exhausted ell available state court remedies for consideration of

{his speedy trial] constitutional claim™) with White v. Lambert, 370 F.3d 1002,

1008 (9th Cir. 2004) (*If we were 10 allow White o proceed under 2B U.S.C. §

4754
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Case. 12-15271 04/13/2012 1D: 8140188 DkiEntry: 6-1 Page: 20of 3 (2 of 4)

2241, he would not be subject to . . . state court exhaustion requirements.”}. See 28
U.S.C. § 2253(cK3); Gonzalez v. Thaler, 131 5. Ct. 641 (2012); Slack v. MeDaniel,

529 U.S. 473, 483-85 (2000); Lambright v. Stewart, 220 F.3d 1022, 1026 (9th Cir.

+ 2000); see also 9th Cir. R. 22-1(e).

A review of this court’s docket reflects that the filing and docketing fees for

this appeal remain due. Within 21 days of the {iling date of this order, appellant

— —_— T oo ey

s;ilall"citht;' (1) pay to the district court the $455.00 filing and docketing fees for
this appeal and file in this court proof of such payment; or (2} file in this court a
metion to proceed in forma pauperis, accompanied by a completed CJA Form 23.
Failure to pay the fees or file a motion to proceed in forma pauperis shall result in
the automatic dismissal of the appeal by the Clerk for failure to prosecate. See 9th
Cir. R. 42-1.

[f appellant moves to proceed in forma pauperis, appellant may
simuitanecusly {ile a motion for appointment of counsel.

The Clerk shall serve a copy, of CJA Form.23 on appellant.—

If appellant pays the fees, the following briefing schedule shall apply: the
opening brief s due June 25, 2012, There was no appearance by the gppellees in
the district court. The Clerk shall serve a copy of this order on the Office of the

Attorney General, Grant Sawyer Bldg., 555 E. Washington Ave, Suite 3900, Las

2 12-15271
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Case: 12-15271 04{13/2012 |ID: 8140188 DkIEniry: 6-1 Page: 3 of 3 {3 af d)

Vegas, Nevada 89101, who is requested to enter a notice of appearance on behalf
of appellees in this case. [f Doug Gillespie, State of Nevada, and Attorney General
are no longer the appropriate appellees in this case, counsel for appellees is
directed to file simultaneously a motion to substitute party. See Fed. R, App. P.
43(c).

By July 25, 2012, appcllees shall file an answermg briefora 1et:er mdu:atmg

- —t - —— e g T — . R ok g T T T T e e e

that no answering hnct‘ w111 be ﬁied If appellees file an answering brief, the
optional reply brief will be due 14 days after service of the answering brief, [f

appellant files a motion to proceed in forma pauperis, the briefing schedule will be

set upon disposition of the maotion,

3 1215211
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by depositing it in the High Desert State Prison, Legal Libwary, First-Class Postage, fully prepaid,
addressed as follows:

NOTE ¢ All parhisipants oF Jhe electtone, 75,
T GM};AF wil e secved by the cfwk

CCFLE

€A
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AFFIRMATION
Pursuant to NRS 2398.030

The undersigned does hereby affirm that the preceding wfﬂlf

T MeYFY ... NLEGH SeNTBG

{Title of Document)

e R A O e OB s

Aﬂt contain the social security number of any person.

~OR-

O Cantains the social security number of a person as required by:

A. A specific state or federal law, to wit:

{State specific law)
-or-—

B.. For the administration of 2 public program or for an application
for a federal or state grant.

Sighature

Print Name

o S5

Title

/b [

Date
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Electronically Filed
O12712014 03:05:38 PM

Dept. Ho. ng Q%.i‘

CLERK OF THE COURT

LK g‘fh
THE JUBICIAL DISTRICT COURT OF THE STATE OF NEVADA

1N AND FOR THE County oF (A28

The State of Nevads ;-

Plaintiff,

: " o ST e AL m o A R e — o rd

Defentdant,

E f
SR
L
EI%
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Electronicaly Filed
172812014 06:24:34 AM

ORDR Gﬁﬁ;ﬁéﬁﬁ;h"

STEVEN B, WOLFSON

—

2 || Clark County District Atiomey GLEREOF THE CouRT
Nevada Har #001565
3 | GWYNNETH SMITH
Deputy District Attorney
4 | Nevada Bar #013021
200 Lewis Avenue
3 || Las Vegas, NV 89{55-2212
(702) 671-2500
6 | Attorney for Plaintiff
2
8 DISTRICT COURT
5 CLARK COUNTY, NEVADA
t¢ | THE STATE OF NEVADA,
11 Plaintift,
- V5= CASE NO: (BCZ50630
BRYAN O’KEEFE, DEPT NO: XV
13 || aka, Brian Kerry O'Keefe, #1447732
i4 Defendant,
15 ORDER DENYING DEFENDANT'S PETITION FOR WRIT OF MANDAMUS COR, IN
& THE ALTHERNATIVE, WRIT OF CORAM NOBIS
ORDER DENYING DEFENDANT'S MOTION TO WAIVE FILING FEES FOR
17 PETITION FOR WRIT OF MANDAMUS
|
18 ORDER DENYING DEFENDANT'S MOTION TO APPOINT COUNSEL
19 DATE OF HEARING: JANUARY 7, 2014
- || TIME OF HEARING: 8:15 A.M,
21 THIS MATTER having come on for hearing before the above entitled Court on the
22 | 7th day of Jamuary, 2014, the Defendant not being present, IN PROPER PERSON, the
23 || Plaintiff being represented by STEVEN B. WOLFSON, District Attortiey, through
24 [| GWYNNETH SMITH, Deputy District Attorney, without oral argument, based on the
25 || pleadings and good cause appearing therefor,
26 |
27 1
i il
REGEIWED BY
BEPTI17 ON PAWPDOCSIORDRFOR DRIS2HEZ) 34806.D0C
JAN 1§ 20

"14761
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COURT ORDERED, Petition and Motions DENIED, without prejudice,

The allcgations complained of in Defendant’s Petition relate to Case Number
C202793; therefore, the Petition and the Motions were filed under the wrong case number
and Defendant will need 1o re-file said pieadings in Department XXII] 50 they may be heard
before the appropriate Judge.

DATED this @ 2~ day of January, 2014.

Wi m~

DISTRICT IUDG}E"./ s

STEVEN B, WOLFSON
Clark County District Attorney
Nevada Bar #1565

] ] :'!P []
P :
Nevada Bar #UISD

BY

PAWFDOCSIORORFORDR 23423 e @7
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Order to:

c/M-1

CERTIFICATE OF SERVICE

BRYAN O'KEEFE,
aka, Brian Ke

" I certify that on the 27th day of Janvary, 2014, [ mailed a copy of the foregoing

O'Keefe #90244

HIGH DESERT STATE PRISON
P.O. BOX 6350
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Indian Springs, Nevada §9018-0taS6
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Case Hc: 08 - (250680

9_ .éi!!f’f?%% )

)
A CEN e BT REE — ] R niits
' Io Petitioner, ) XV”
% 5 ) f?“

=va- } MOTION TO n'rm PFRISDON
)
12 i i, et al,, }
LARE L, }
13 é ﬂ"'1:«11;-:sp-«::u-mdnarﬂ:£|. )
}

14
H
15 COMES NOW, Petiticner, _@MﬁfQ@L in pro se,

16 and submits his Motion ko Extend Prison Copywork Limit, moving
. the Court to order the-Huvada. Department of Correcticns ("NDOC™)
Lo extend his copywork limit for the narrow purposes of the

I8
1g| instant Wprnceedingﬂ-

This motion is baged upon NDOC Administrative Requlaticn

20
2] (*AR*) 722; all pPapers and documents op file herein,j and the
22 follewing peinte and authorities.

23 EQINTE AND AUTHORITIES

Petiticner ie an indigent priscner, as demonstrated by the

Motion for Leave to Proceed In Forma Pauperis on record herein.

RECEIVED
JAN 27 2084 |

NDOC AR 722.12(4) allows Petiticner to accrue a £140.00 debc

CLERK OF THE COURT
[ ]
ey

against his account towards legal copywork which, once reached,

27
18 prohibits him from accumulating any further indebtedness for
) EIVED
W\ AN 28 20% |
(14764

CLERK OF THE COURT
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such copywork. "Exceptions to this rule would be a court ordex
received directly frem the courts..." Jd. The AR therefore
gives this Coure authority to issue an order allowing Petiticner
Eo exceed his copywork limitc,

Petitioner has reached or eéxceeded the 5100.00 limit of AR
722.12. As such, NDOC has Prohibited him at this time from
receiving any further legal copywork in the instant proceeding
uniess the Court issues an order allowing him to do so.

Petitioner's grounds have merit. As puch, he ias entitlgﬁ

[ EmsT s i e s S
tc:- relief in the :lnatant‘d) pProceesdinga; however, he

requires copywork services in order to litigate hia instant
petition. In addition to hisg originals of all Pleadings,
mctionsa and other documenta in this case, he will need copies to
Serve upon Respondents per FRCP S, LR 5-1 and LR 7-2.
Additionally, he will require a copy of same for his own
records. Sae e.qg. Elu:h_z__mm 331 F.2d4 1504, 1510 {Sth Cir.
1231) {a rsaaonable amcunt of copywoxk for prisoners is found in
that required to file, serve Opponents and maintain copy for
inmate's records).

Petitioner does not herein peex a blanketr arder for

~unlimited copywork, but geeka ocnly a reascnable allowance of

copywork for documents relevant to the instant Proceeding,
including, but not limited to, supplemented/amended pleadings,
motiona, responses, replies, notices, etc. 2

As Petitioner's liberty is at the heart of these
Proceedings, he should be provided an extension of his COpYwork

limitation in order to render him reascnably capable of fairly
L5620
litigating this WNEEs action.

4705




SORCLUIION

For the reasons set forth above, the Court sheould direct
the NDOC to extend Petitioner's copywork limitatiops Lowards the

allowance of receiving copies of documents pertinent to the

08252
instant liage proczedings

pated this Z2™ day of ;f/f_ﬂgmgf . 2044
%‘* W32l

High Desert State Prizon
PO Box 650
22010 Cold Creek Road
Rl ' - T ~ Indian Springs, Nevada 89018-0450
T st T Teo Se.

SERTIFICATE OF BERVICE

I do certify that I mailed a true and correct copy of the

0
foregoing to the below addregs on this Z< day of

%W » 20 ,{é + by placing same ir the hands of

prison law library gtaff for posting in the U.5. Mail:

o Chesa, (eet o Zie (),
X Lewts A, B Pyl
oy vegs, N 89ss 140

ﬁ /W

Petitioner In Pro Se
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Electronically Filed
Q207/2014 03:39:15 PM

OPPS m i-;&Eu:m—

STEVEN B. WOLFSON
Ciﬂrk Cﬂunty Dis‘fiﬂt Aﬂﬂmﬂ'}’ CLERK OF THE COURT
Nevada Bar #001565
H. LEON SIMON
Chief Deputy District Attomey
Nevada Bar #000411
200 Lewis Avenue
Las Vegas, Nevada 89155-2212
702) 671-2500
ttorney for Plaintiff

BB o
THE STATE OF NEVADA,
' Plaintiff,
Vs CASE NO: 08C250630
Brimn ESWK{%E&:& 1447732 DEFLNG: AV
Defendant.

STATE’S OPPOSITION TO DEFENDANT’S (EX-PARTE) “MOTION FOR
REIMBURSEMENT OF INCIDENTAL COSTS SUBS THE COURT
DECLARING DEFENDANT INDIGENT AND GRANTING FORMA PAUPERIS”

DATE QOF HEARING: FEBRUARY 11,2014
TIME OF HEARING: 8:15 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through H. LEON SIMON, Chief Deputy District Attorney, and hereby
submits the attached Points and Authorities in Opposition to Defendant’s (Ex-Parte) “Motion
for Reimbursement of Incidental Costs Subsequent the Court Declaring Defendant Indigent
and Granting Forma Pauperis™,

This Opposition is made and dased upon all the papers and pleadings on file herein, the
attached points and authorities in suppart hereof, and oral argumenf et the time of hearing, if
deemed necessary by this Honombie Court.

i
{7
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POINTS AND AUTHORITIES

STATEMENT OF THE CASE
BRIAN O'KEEFE, aka, Brian Kerry O’Kecfe (hereinafier “Defendant™) was charged

by way of Information on December 19, 2008, with one (1) count of Murder With Use of a
Deadly Weapon (Open Murder) {(Felony — NRS 200.010, 200.030, 193.165).!

Defendant proceeded to trial on March 17, 2009. On March 20, 2009, the jury refitrned
a verdict of guilty on the charge of Second Degree Murder With Use of a Deadly Weapon.
Detfendant appeaied to the Nevada Supreme Court and on April 7, 2010, the Court teversed
and remanded his case for a new trial; Remittitur issued May 3, 2010.

Defendant proceeded to trial for a secend time on Aupust 23, 2010. On September 2,
2010, this Court declared a mistrial on account of the jury being hapelessly deadlocked in
deliberations at a ten (10) to two (2) vote.

On October 3, 2011, Defendant filed & Motion to Dismiss Appointed Counsel and for
Faretta Hearing. This Court conducted the Faretta Canvass on December 16, 2011, and
dismissed Defendant’s counsel allowing him to represent himself: Mr. Maningo was appointed
a3 stand-by counsel. Defendant proceeded to trial for a third time on June 11, 2012. On Juge
15, 2012, the jury returned a verdict of guilty of Second Degree Murder With Use of a Deadly
Weapon.

On August 28, 2012, this Court sentenced Defendant as follows: to a MAXIMUM of
THREE (300) MONTHS and a MINIMUM of ONE HUNDRED TWENTY (120) MONTHS
in the Nevada Department of Corrections (NDOC), plus a CONSECUTIVE term of a
MAXIMUM of TWENTY (20} YEARS and a MINIMUM of EIGHT (8) YEARS for use of
& deadly weapon, with ONE THOUSAND THREE HUNDRED NINETY-FOUR (1,394)
DAYS credit for time served. Defendant filed a Pro Per Notice of Appeal on August 31,2012,
Defendant’s Judgment of Conviction was filed September 5, 2012. Lance Maningo, Esq.
confirmed as appellate counsel on September 6, 2012, and filed a Notice of Appeal on
September 13, 2012. The Nevada Supreme Court affirmed Defendant's Judgment of

'hmrm&nwuﬂmﬂhd?&nwﬂﬂ.zﬂm.mm”m
2
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Conviction on April 10, 2013, and denied rekearing on June 13, 2013, Remittitur issued July
23,2013,

On December 6, 2013, Defendant filed a Petition for Writ of Mandamuys or, in the
Alternative, Writ of Coram Nobis. He also filed a Motion to Appoint Counsel, The State filed
its Response on December 31, 2013. The Court denjed the Petition and Motion without
prejudice as the allegations therein related to another of Defendant’s cases, Case Number
04C202793. The written Order was filed on January 28, 2014,

On January 21, 2014, Defendant filed the instant (Ex-Parte) “Motion for
Reimbursement of Incidental Costs Subsequent the Court Declaring Defendant Indigent and
Granting Forma Pauperis™. The State responds as follows.

ARGUMENT

Detendant claims that he is entitled to $302.68, to be credited to his account at High
Desert State Prison for copy costs during his instant case due to this Court’s ruling that he was
indigent and permitted to proceed In Forma Pauperis. Defendant also cites to this Court’s
minutes of December 16, 2011, asserting that they show this Court agreed to the
reimbursement.

First, Defendant misconstrues this Court’s previous statement. The minutes from
December 16, 201 1, do not reflect that this Conrt agreed to reimburse Defendant for any costs
at a later date. Rather, they show Defendant inquired about an order to extend his copy limit
and the Court instructed him to file a motion:

12/16/2011 8:45 AM
DEFENDANT’S MOTION TO WITHDRAW COUNSEL AND
FARETTA CANVASS . . . FARETTA CANVASS Christopher
Lalli, Chicf’ Deputy District Attomey, and Liz Mercer, Deputy
Disirict Attarney, ent on behalf of the State; Lance Maningo,
Esq., present on behalf of Deft. O’Keefe, who is also present.
Upon Cowrt’s inquiry, Defl, stated that he still wants 1o represent
himself in this matter. Court conducted a Faretta Canvass and
FINDS, Defl. competent to WATVE his constitutional right to be
ﬁpmscntcd by counsel. COURT FURTHER FINDS, that Deft. is
chﬁ such ﬁghmely, knowiinglyé and voluntarily.
0 re mg s _ coumsel anag an investigator.
_(IDUﬁPIyDRIEErgE]% Defl.’s l:?rm se Motion to Withdraw Cu%ansel
is GRANTED. Mir. Maningo shall be APPOINTED as STAND-
BY CQUNSEL; he advised Investigator, Craig Retke, has already

3
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been aﬁpu'q:ltm! and approved in this matter. Def. indicated that
he would like to k ¢ as his investigator, Deft, requested
the Court si rder for coples frug_lfdinm:te 5 3CCON
| for consideration? ¢ :
ropriate motion. Mr. %z
vise earing on ¢ts motion needs to be finished.
The hearing was started back on April 27, 2011, and continued to
May 11, 2011. On Mady 11, 2011, Patricia Palm, Esq., withdrew
so the Motion now needs to be rescheduled. COURT hDERED,
i ing. CUSTODY 02/17/12 845 AM
CONTINUED HEARING: MOTION ™ LIMINE TO PRESENT
EVIDENCE OF OTHER BAD ACTS

See Court’s Minutes of December 16, 2011,

Second, Defendant is not entitied to a reimbursement under NRS 12.015(1). NRS

12.015 provides:

i

1. . Any person who desires to prosecute or defend a civil
achon may: -

_ u}al fi‘iln: an aﬂ’ldlavitthwith the couri setting forth ‘W'ltg
particularity facts concerning the person's income, property an
other resources which establish that the person ﬂ unable to
prosecute or defend the action because the person is unable to pay
the costs of so doing; or

(b)  Submit a statement or otherwise indicate to the court
that the qun is a client of a program for legal aid.
2. If the ¢court is satisficd that a person who files an affidavit
pursuant to subsection ! is unable to Ei}r the costs of prosecuting
or defending the action or if the court finds that a person is a client
of a pro for ln&a.l aid, the court shall order:
(a The cletk of the court:
{1} To aliow the person to comimence or defend
the action without costs; and
(2)  To file or issue any necessary writ, process,
pleading or pﬁ without charge.

. ) sheriff or other appropriate public officer within
this State to make personal service of any NECESSAYY Wiil, process,
gleadinl% or paper without charﬁc.

: the person is rﬁ to have proceedings reported or
recorded, or if the court determines that the reporting, recording
or iranscription of proceedings would be helpful to the
adjudication or appellaie review of the case, the court shall order
that the ing, recording or transcription be performed at the
w of the county in which the action is pending but at a

uced rate as set by the county,
4, if the person prevails in the action, the court shall enter its
order requiring the ]csinﬁ party to pay into court within 5 days the
costs which would have been incurred by the Frr:vailing party, and
those costs must then be paid as provided by law.

,mm..m,._.mmh




NRS 12.015. Applications fo Proceed In Forma Pauperis are most often seen In the criminal
law context when defendants file Petitions for Writs of Habeas Corpus (Post-Conviction). As
noted in NRS 12.015(2)(a) — (b), the primary purpose of allowing a plaintiff or defendant to
proceed In Forma Pauperis is to waive the fees, costs, and charges so that they can ﬁle their
documents with the court. Beyond the court fees, a civil litigant proceeding In Forma Pauperis

is only entitled to reimbursement for their statutorily aflowed costs if they prevail in their ¢ivil
H action. NRS 12.015(4). Even then they must demonstrate that they are entitled to the costs
pursuant to Nevada law. 1d.; NRS §§18.005-18.180, inclusive. Defendant has not met any of

these requirements.

L= B - < S D~ TR ¥ R - S Y R e R
——

10 “ Third, provisions have already been made to accommedate the cost of filing legal
11 | documents for inmates in the NDOC. There is no limit to the amouit of postage an inmate
12 § canincur for legal mail. See NDOC Administrative Regulations (AR), 722,08(11), a copy of
13 | AR 722 is attached hereto as Exhibit 1 for the court’s convenience? There is no charge for
14 | forms provided to inmate which ere required by state and federal courts for the prepargtion ot
15 " processing of their legal documents. AR 722.04(2). Further, indigent defendants are provided
16 [ with the fellowing legal supplies; White Bond paper, “8!4" by *117, 20 to 50 sheet packets;
17 | Paper, “8'4” by “117, 20 to 50 sheet packets; Carbon paper; Envelopes; Pens and pencils: and
18 || aFire proofbox. AR 722.04(3). Finally, the AR provide that “[s]upply quantities are to be
19 & issued based on legitimate inmate needs for active litigation, on a case-by-case basis. The
20 || burden of proof is the responsibility of the inmate.” AR 722.04(5). Therefore, there is no
21 || need to reimburse Defendant because the State made provisions to accommodate his need to
22 | file legal documents.

23 Finzally, while there is a constitutional right to access to the courts there is no such right
24 | to convenient document preparation. Inmates have a constilutionally protected right of
25 || meaningful access to courts. Bounds v. Smith, 430 U.S. 817, 818, 820-821, 824 (1977).
26 | However, “various resources, documents, and supplies merely provide the instruments for

27 | veasomable access, and are not protected in and of themselves.” Ortloff v. United States, 335
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26
27
28

F.3d 652, 656 (7th Cir. 2003) (arrogated on other grounds by Clark v. United States, 360 F.
App'x 660, 662 (7th Cir. 2009)).

Therefore, Defendant has provided no legal besis for his request. This failure should
be interpreted as an admission that the motion is not meritorions. EDCR 3.20. Additionally,
as the State has demonstrated above, there is no legal basis for Defendant’s request. Thus, his
motion should be denied.

CONCLUSION

Based on the foregoing, the State respectfully requests that Defendant's (Ex-Parte)
“Motion for Reimbursement of Incidental Costs Subsequent the Court Declaring Defendant
Indigent and Granting Forma Pauperis” be DENIED.

DATED this 7th day of February, 2014.

Respectfubly submitted,

STEVEN B. WOLFSON
Clark 'l.’J-:nI.lnt;]ﬁfl District Attorney
Q01565

Nevada Bar
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CERTIFICATE OF MAILING

[ hereby certify that service of the above and foregoing was made this Tth day of

February, 2014, by depositing a copy in the U.8. Mail, postage pre-paid, addressed to:

SK/HLS/rj/M-1

BRIAN O'KEFFE, aka.

Brian K O’'Keefe #90244
HIGH DESERT STATE PRISON
PO, BOX 650
INDIAN SPRINGS, NV 89018

BY H
N
Secretary for the District Attorney’s Office
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ADMINISTRATIVE REGULATION
722

INMATE LEGAL ACCESS

Supersedes: AR 722 (Temporery, 07/20/11)
Effective Date: 06/17/12

AUTHORITY: NRS 209.131; 208.165
RESPONSIBILITY:
The Warden at each institution is responsible to:

A, Ensure that {nmates have access e the judicial process by providing for reasonable access
to the law libraries, inmate library assistants, and lega! mailings,

B. Designate an employes 10 manage the inmats law library.
C. Designate an employee to coordinate tegal issues with the Attomey General Offce,

The Chief of Inmate Banking Services is responsible for fiscal management of the law libmaries
statewide,

72201 INMATE ACCESS TO LAW LIBRARIES
L. Department will provide access to relevant and up-to-date state agd federal constitutional,
statutory, and case-law materizls; and applicable court rules, procedures, practice treatises, and

digests,

A. Specific books, materials, and processes are 10 be determined in consuitation with the
office of the Auttomey General.

B. Research materials may be limited to those required for criminal appeals and condifions of
confinement.

C. Any other materials which are provided by law libraries beyond these requirements are a
courtesy, and no liberty or court access interest ariges in providing any such additional
materials.

D, When requesting supplies or services, inmates are required to identify the case number of
the active litigation on which the inmare is working,
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E. If the case number is not yet available (new litigation), this will be noted on the requast,

2. Inmates are required to identify “new litigation™ or the assigned case number upon entering
the Law Library and when requesting services, resource materials, and legal supplies.

3. Automated resource systems may be subsiituted for herd bound book libraries with the
approval of the Attomey General.

4. When reference materials contained on the Approved Publication List are unavailabie at the
Law Library, the Law Library Supervisor will attempt to get coples from another Law Library
lacation.
A, If this atempt is not successful; the inmate can request copies from the Supreme Court
Law Library by completing the “Nevada Supreme Court Law Library Order Form™ DOC-
3512 and send the completed form to Inmare Banking Services.
B. The copy provided will be for check out.

C, The Department will charge & fee for copies provided. The Department shall inform the
requester of the amount of the fee prior lo making any copies..

3. Access to legal supplies and resoree materials shw]d'bc provided to inmates in segregation
similar to the access afforded to inmates in the gensral population.

A, Segregated inmates should be provided necessary assistance for effective access, i.c.,
inmate library assistants,

B. Segregaied inmates may be provided access to loose leaf materials, ie. statutes,
regulations, directives, ete.

C. Specific procedures and/or staputes requestad by segregated inmates should be copied by
the law library and taken to the segregated inmates upon request.

D. The copies belong to the lnw library, must be checked out by the inmate, and returned to
the law [ibracy.

E. An inmate who does not retumn copies will be subject to disciplinary action.
6, Ata minimum, staff at each institution with a law library should:

A. Conduct inventories of botks and legal roaterials on an annaal basis,

B. Forward 2 copy of the inventary to the Department’s designee .

C. Maintain a perpetual inventory of all boaks and supplies.
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D. Additional inventories may be requested as determined by the Department's designee or
Attorney General’s office,

E. Malnrain appropriate logs on the use of law librarias by inmates.

F. Maintain logs 25 to what legal supplies are ordered end what supplies are given to
ndligent inmates.

G, Muinigin a log Indicating the number of photocopies provided to ach inmate.
H. Staff will maintain these logs.

1. Copies of legal documents requested by inmates may be made for a nominal fee.
A. lnmates are not constinstionally entitled (o frée copy work.

B, Indigent inmates may request litited copies that will be charged to the inmate's
Departmental charge account.

C. The indigent inmate mrust sign a brass slip to reimbirse the State when sufSicient funds
are accrued in an inmate's PRF,

D. Inmaies can only accrue a maximum of $100 debt for copy work expenses for all cases,
not per case.

E. Carbon paper shouid be made available to any inmate who requests this item for legal
purposes, however, carbon paper may have restrictions placed on its issuance by the Warden
for security purposes.

F. The Department will charge a fee for copies provided, The Departreent shall infoam the
tequester of the amount of the fee prior to making 2ny copies..

G. An applicable fee will be charged per page for any copies which requires staff to canduct
research or pull files to make copies. Such cases would be found when g staff persan has o
Jocate the mmate file, take the document from the file, copy the document, reassemble the
file and then give the inmate a copy.

8. Copy machines 1ocated in law libraries are not 1o be used for any copy work other than for
inmates who have current litigation regarding criminal appeals, habess corpus, conditions of
confinemens and divores or child support issues,

A. Only legal materials may be copied.

9. The Warden will assign an employee to manage the institution law library if no Law Library
Supervisor is available.
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A, The Warden should appoint one person, Casewarker 1T or above, to act as the litigation
Haison to coordinate and assist the Attorney Geners!'s Office in defeading the institutiors and
personnel in lawsuits.

B. This requirement may be subjected to appropriate budgeting and staffing levels.

10. Each institution should establish procedures specific to their institution for the operation of
their law library.

A. The law Ubrary should be open & sufficient number days and &t limes to serve the
inmares.

B. Inmates should be advised of the law |ibrary hours of operation.

C. No changes in the hours of oporation of the las library, absent exigent circumstances, are
authorized. Documentation will be made on the length of the closure nnd the reasoqs for the
clostre.

D. Progedures for pick up and delivery of law library requests and legal mail for segregated
inmates should be includad for each institution,

11. The inseitution's supporting camps and centers will obtain services through the instittion's
law library.

A. The Warden will designate an employee aL & camp o center to coordinate legai services.

B. Inmaies st a camp or center are responsible 1o advise the Legal Coordinator of their need
for lepal marerials.

C. The Coordinator will process and coordinate all requests For supplics and veference
materials pursuant to camp operational procedures.

11, lamates found in possession of legal materials belonging Lo the [aw library without proper
authorization are subject to disciplinary action,

A. Al materials belonging to the law library should be cisarly stamped to identify them as
State property or printed on pink paper.

13. The Department shail not supply out-of-state inmates housed within the Department with
forms, documents, or legal materials from the sending state untess these materials are provided 1o
the Department by the sending state.

72202 LEGAL ASSISTANCE BRY INMATES

1. Where possible, inmate library assistants assigned to law librartes should be directly
sugervised by staff. ;
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2. Inmate law library assistant duties may include the following:
A. Assisting other inmates to locate legal reference matenials;
B. Assisting inmates in the disciplinary process;

C. Making regular visits to segregation areas in order 1o fill requests for supplies and
reference materials,

3. [nmate law library assistants assigned to service segregated housing units are to;
A, Aid inmates in obtaining legal materials and supplies;

B. Assist in doing basic research for the segregated inmates in support of their petitions,
suits, and other actions;

C. Inmate library assistants are not required to prepare and draft documents but are expectad
to assist segregated inmates im preparing their own documents:

D. Personal issuss such as family law and bankruptey matters are the responsibility of the
inmate filing such claims; inmate library assistants need not heip in these areas;

E. Provide an invenory of the law library, an index of Department ARs, and an index of
forms available at the law library.

4, hmate library assistants assigrjéd to segregated housing units are to be aflowed ta visit the
* units five days per week, absent exceprional circumstances, at times designated by the Warden.

A. Unit staff are to insure that the inmate library sssistants have mmediate acoess [o the unit
at the designaled times and that there are 0o excessive delays.

B. I the sitvation arisey where the Library Assistant must be mmoved from the unit, the
senior unit officer will irmmpediately notify the shift supervisor and advise him of the
situation.

C. Any delay of the inmate library assistants will be documented in the unit log and a written
repost subritted to the Warden and the Shift Supervisor.

5. Inmates in segregation who have questions or concerns regarding inmate library assistant
services should direct them in writing 1o the Law Libeary Supervisor.

6. Inmate library assistants are not permitied ta appesr in state or federal courts on behalf of
another inmate, except by specific order from & judpe or magistrate, in each casa,
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A. Inmate library assistants may only assist inmares ar the institution where they ars
assigned, except by specific ordex from 1 judge or maglsirate.

B. Inmate library assistants / Counsel Substitutes may nat charge for services rendered to
other inmartes,

C. Inmate library assistants may act represent themselves to ofhers as an attomey or a
representative of ano attoraey. .

D. Inenate library mssistants may not solicit litigarion,
E. Inmae library assistants may oot post memyoranda.

F. Inmate library assistacts may not viclate Nevada law or standiog rules of the American or
Nevada Bar Associations concerning limitations on persons nof licensed (o practics law.

72203 NOTARY SERVICES FOR INMATES

1. Nevada Revised Statute 208.165 provides that an inmate may execute any instrumenl by
signing a declaration, under penalty of pecjury, with the sarme legal effect as a notarized oath.
Therefore, inmates do not require the secrvices of a notary public to execute any Nevada
instrument as provided in this procedure, Federal Statute 28 USC § 1746 alsc provides for un-
sworh declaration in all federal jurisdictions.

2, All institutions and facilitics should have & sufficient number of notaries o ingure tmely
notarization of any legal instruments otherwise requiring 2 notarized signature.

72204 INMATE ACCESS TO THE JUDICIAL PROCESS

1. Inmates may retain attomeys or their authorized representatives, obtain assistance from
institutional inmare library assistants, obtain services from the Public Defender's Office and
obtain services from legal aid agencies.

2. Forms required by state and federal courts should be provided without charge to inmates, for
preparation and processing of their legal docurnents,

3. Legal supplies will only be provided once per month to indigent immates. Legal supplics are
defined as follows:

A. Whiic Bond paper, "8 4" by 11", 20 to 50 sheet packets.
B. Paper, § 14" by 11", 20 to 50 sheat packets, |
C. Carbon paper, issued on exchange only, max of 5 sheets.

D, Envelopes:
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4" by 9", individual or packet of 5:
9" by 12" individus);
10" by 15", individual.

E. Pens and pencils, one per month o exchanged for a used one. Red pens are niot gllowed
i the Law Library for any purpose.

F. Fire proof box, one per indigem inmate, when needed,

G. Conavenience items including file folders, fasteners, tape, ete.. will not be provided to any
inmate at State expense,

4. Charges for the above supplies and quantities listed will be determined by each instituiion or
facility based on current canteen prices.

A, An indigen! inmate will fill out a brass slip for the cost of supplies.

5. Supply quantities are to be issued based an legitimate inmate needs for active litigation, on a
case-by-case basis. The burden of proof is the respansibility of the inmare.

6. Each institation or facility is to insure that the above listed items gre alse availabis for sake in
their cantesns.

A. Should any of the above iterns not be available far sale in the cableen, until such time os
the items mre siocked, the items are to be issued through the law library with (he inmate
completing a brass slip priot to receiving the materials,

7. Inmate loss of canteen privileges doe to & sanction imposed under AR 707 will be allowed 1o
purchase legal supplies and stamps through the canteen while undergoing this sanciion,

8. intstes may assist each other in the preparation of legal documents and may a¢t g8 Counsel
Substinuies under Depanimental policies. )

A. Inmates may not receive compensation for providing [egal assistance at any time,

9. Legal opinions, books, papers and forms used by one inmate to assist another may be in
possession of the inmate giving assistance, with the written permission of the owner,

10. ‘When an inmate other than an inmate library assistant is helping another inmate, all papers
must be retumed when either inmate is released; when either inmste is transferred w another
mstitution; or when administrative action such as placement in disciplinary segregation prevents
direct eommunication between the two inmates. The caly exceplion is if the inmates are active
codefendants or co-plaintiffs on a current case being litigated.
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1. Any inmate assisting in the preparation of legal doctiments mtst clearly identify themseives
as an inmate and document this by writing “inmate” before their name and follow with their
prison identification number.

12. Tnmate assistance in'prepa:ing legal documents is limited ta individuals within the prison
Systenl, or as otherwise prohibited by statute ¢r professional rule.

13. Inmates may retain personal legal materials in their cells in fire-proof boxes as noted in AR
711 Property.

A, Legal boxes should be clearly marked “Legal Materials.”

B. Legal boxes should only include materials for current litigations, or materials for “new
litigation.”

C. Materials which exceed the siatwte of limitations from an incident date may not he
retained for “new litigarion."”

D Materials for a civil case may not be refained past the appeal date, unless appeal has been
taken, Law Library Supervisors mey verify that an appea! hes been filed by checking the
appesl log.

E. Legal boxes should be limited 1o three per inmate.

F. Lzgal box contents should be periodically reviewed for contraband by designared staff,

G. [mmates who require tmore than three legal boxes may sppeal the limitation using the
Erievence process.

72205 INMATE REPRESENTATIVES AT PAROLE ROARD HEARINGS
1. An inmate may, at his own expense, have a reprosentative present with whom he may confer.
2. An inmate may speak on his own behalf ar have his represcntative speak in his behalf,

A. For inmates of medium custody and above, inmate representatives are limited to an
inmae library essistant or approved visitor, including legal representative,

B. For inmates of minimum custody and below, inmate representatives are fimited to the
same as medium custody and abave or any inmate representative housed ot the same facility.

3. [k is the inmate’s responsibility to:
A. Notify their designated representative of date, time, aod location of their hearing.

B. Review their case with their represénrative prior to their scheduled hearing,
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C. Notify institution of the represemative’s identity at least five (5} working days prior to
their Pamole Bourd hearing,

722.06 ATTORNEYS

. Anomey, and their legal representatives retained by the inmate or his family shall be
permitted visits.

A. Department staff should sssist inmates in making confidentia! contact with attorneys and
legal representatives,

B. Atomeys or legal representatives shall be required to furnish proper identification for
visils by presenting evideoce that they are members of & stare bar,

2. Any inmate has the right |0 consult with an attomey or legal epresentative subject 1o
restrictions for the security of the institution and safety of the inmate population and staff.

3. Staff may pot ask an attorney or legal representative to sizte the subject matter of the {awsuait
ot the interview.

4. As g condition of visiting an inmats, attorneys or legal representatives should be subjecied to
a search of his persanal belongings and matesialy for the purpose of ascertaming if contraband is
present,

3. An act by an anemey which violates Department regulations or operational procedures, and
which threatens the security, good order, or discipline of the institution is grounds for the
Warden to limit or deny the attorney's privileged visitation and correspondence rights.

6. Acts by an antcrney which moy warrant such limitation or dental include, but are not limited
tw, the following: -

A. Felse statements as to the attorney's identification or qualification;
B. A plan, attempt, or act to introduce contraband into the instiution;

C. A conspiracy to commit or attempt o commit, or the scmal commission of an sct of
violence within instingtion,

D. Encouraging sn inmate to violate the law, Department regulations, or operational
precedures,

7. Unless the breach of regulations is extreme or repedtive, limitation rather than denial of

visitation or correspondence rights is proper, especially when the inmate is confronted with a
court deadline.
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A. The Warden may refer the maller 1o the Nevada Bar Association through the Altorney
Gernerai's office.

B. The attorney may appeal the limitation or denial of atiorney visits or comrespondence
rights by the Warden to the Deputy Dirsctor,

C. The inmate affected may appeal through the grievance process,
8. Prison officials may require an atomey or legal reprasentarive to show that the inmate or his
family raquested o visit, Written confirmation by the inmate or his Family will be deemed
sufficient to make a showing.
9. The Department should refuse admission to anyone who fails to comply with its regulations,
When there is doubt conceming the tdentity of an attormey, the institution shal) refer the marter ta
the Warden who in tm shal| confer with the Anomey General's office.
10. Visits between an sttomey and client are confidential

A. Anattomey may mzke recordings during their visits,

B. All recording devices must be provided by, the attomey and approved in advance by the
Warden or designae.

C. No recording devices will be left with the inmate,
D, Recordable CDs sre not an acceptable medium for inmars recordings,

E, The institution should provide an ares which mests the security aeeds of the institution,
where the attomey and client may confer in private.

11, An inmate may refuse an attomey/client interview, provided:

A. The inmate’s denial should be communicated to the Atlacey of representutive in writing,
signed by the inmate.

B. The communication should be a statement by the inmate that the attomey/client interview
had been requested by the inmate or the inmate's family.

12. Attomeys need not be placed on an approved visiting list.

A. Attomeys and their representatives may be permitted to visit more then one individua)
inmate during normal visiting hours, consistent with the security needs of the instimution,

B, Atomneys should patify the institution 24 hours in advance of the intended visit,

C. The Warden or designee may approve any gxceptions to this policy,
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13. Anomeys or their representatives, who come in theje professional capacity and ask 1o sce an
incarcerated family member must have the Warden's parmission. The Warden may consult with
the Altorney General's office before rendeting a decision.

14. stitutions and. facilities should develop procednres to ensure thar after hours lega! visit
requests may e scheduled under special circumsiances,

15. Diplomatic representatives will have the same right, md follow the same procedurss as
outlined for attomeys/representatives.

722,07 NOTICE OF APPEALS

1. Each institution and facility will maintain a permanent Notice of Appeals Log (DOC-4508)
for the purpese of documenting appeals filed by inmates.

2. The Law Library Supervisor or Legal Coordinator will maintain the log for accepting the
Natice of Appeals.

3. Operational procedures should include specifics regarding how all inmates, including those in
segregation, can contact the Law Library Supervisor.

4. The permanent Notice of Appeals log should contain the following information;

A. Inmares aame and number;

B. Date of receipt;

C. Time of receipi;

D. Case number;

E. Court of jurisdiction;

F. Printed name and signature of the staff member receiving the notice:

G. Printed name and signature the inmats fiting the appeal; and

H. Date and time the appeal is forwarded to the mailroom.
3, An inmste wishing 1o file a notice of appeal will present the Law Libraty Supervisor with the
notice of appeal, {original and file copy), two completed extvelopes, (one to the Court and one to
the Attomey General’s office) and his identification card.

A. The Law Library Supervisor should verify the inmate identity.
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B. The Law Library Supervisor should ensure thet the requiremeats of AR 722.08, Guigoing
Legal Mail are met before processing the notice of appeal;

C. The inmate's name, number, and institution retirn address must be included on the retum
adidress on the outside of the envelope or package.

D. The word “confidential™ must be included on the face of the envelope.

E. The inmate will then show the Notice of Appeal 1o the Law Library Supervisor. The
document mngt be eatitfed “Notice of Appeal.™

F. Staff will nox read the contents of the Notice of Appezl, only the cover sheet to vesify that
it is in fact a Notice of Appesl and to get the other information necessary to complete the log.

G. Once the log is completed. the inmate, in the presence of the Law Library Supcrvisor who
completed the log, will seal the envelope,

H. The inmate will then give the seaied envelopes back to the Law Library Supervisor who
will then sign & date the flap of the enveiope.

L The Law Library Supervisor will keep the sealed Notice of Appeal envelope in his
possession and personally place it in the outgoing mail the same day of receipt,

6. Complated logs will be forwarded to Lhe Warden's office for permanent storage.
72208 OUTGOING LEGAL MAIL AND CORRESPONDANCE
1. Cortrespondents are responsible for the conteats of mail sent in or out of the institution,
A. Inmates will provide their correspondents with appropriste instructions for compliarice,

2. Violation of laws regulatng mail shall be referred (o postal authorities and other law
enforcement officials.

3. Violations of the law, the policies goveming the Department of Corrections’ mail regulations
or any approved institutional mail procedures may result in the lemporary suspension or denial of
corespondence between those involved in the violations.

4. All outgeing mail must conform to the addressing requirements of AR 750, Inmate General
Correspondence.

5. Alllegal mail is privileged correspondence.
6. Outgoing legal or privileged mail may be censored per AR 722.10.
7. The legal mail must be addressed to an sttorney or legal represeatative,
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A, The word “confidential™ must be-included on the face of the enveleps or the mail will be
processed a3 general correspondance,

B. Indigent or Indigent at the moment legal mail may be scanned, but ot read, prict to
sealing the eavelope.

C. If the mell is not legal in nature the mail will not he processed.

8. Mail addressed to the Govemor, Attorney Genersl, or Secretary of State will be inspected
before the envelope is sealed, then initialed by ths staff.

9. Legal mail will not be held in the institution longer than 24 hours before transmittal,
excluding weekends and holidays.

10. All logal mail must be sent via the U.S, Postal Service unless ordered otherwise by the
Court.

11, There is no limit to the amount of legnl posiage an indigent inmate or indigent a1 the moment
inmote may accumulate for tegal postage.

A, This policy should extend only to the pursult of civil rights, habens corpus, or post-
conviction litigation actions.

B. This policy shall extend only s First-class mail for al! legal mail uniess the Court requires
certification.

C. Both indigent and indigent at the moment inmates must sign a brass slip 1o ensure the
State is reimbursed onoe the funds are available.

2. Locations served by the State Mailroom are 1o sepurate legal mail with a note that the legal
mall is to be charged fuil rate and not pre-sost rate.

722.08 INCOMING LEGAL MAIL
1. Incoming legal mail must meet the address requirements of AR 750,

2. Legal mail received for inmates housed in other institution or Facilities should be Forwarded
by way of the U.5. mail to the inmate,

A. Inter Deparmental mail will not be used for this parpose.

3, Legal mail received for inmates who are no longer supervised by the Department will be
immediately retumed to sender or forwarded, provided mn address is availabie,
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4. Legal mail will be held by staff for a maximum of 24 hours excluding weekends and holidays.
Staff should make a reasonsble effort wo deliver lagal mail if;

A. The Inmate ts housed outside an institution or facitity under Department s1aff supervision,
using the example of a haspital; and

B. The staff is aware the inmate will be absent for no longer than one working day, mail is to
be immediately forwsrded to the inmate.

3. Incoming comespondence will be treated as legal mail only if the envelope cleariy identifies
an attorney, legal representative, or other privileged carrespondent in the return addvess.

6. Incoming legal/privileged mail will be opened, scanned and mspected for conteaband in the
presence of the inmate recipient, unless the inmate waives this process in writing.

7. Incoming legal or privileged mail may be censored per 72210,

8. Incoming packsges of lengthy documents from legal/ privileged correspondents shouid be
opened and inspected in the same manner as legal correspondence.

A. Any other package must meet the requirements of AR 711,

9. Recordable CDs or DVYDs are oot an acceptable medinm for inmate Jegal mail unless
delivered directly from a Nevada court, subject to verification of conteat.

722.10 CENSORSHIP OF LEGAL MAIL

1, Legal correspondencs cannot be monitored,

2, Incoming or Qutgoing legal or priviteged mail may be censored if there is reasonablie
suspicion that it contains evidence of impending crimina! activity or activity that is s threat 1o the
sofety or security of the instinition, or contains contraband.

A. The Anarmey Genercal's Office should be contacted prior to the censorship of [egal or
privileged mail.

B. A minimum of two staff will be presen; when outgeing legal mail is censored.

C. if there is a safety, security, or criminal issue the opening of the cotrespondence may be
videotaped and the tape placed into evidence.

D. Cash and personal checks will be removed and reterned ta the sender,

E. Money Order and cashier’s checks made 10 the inmate will be removed and credited to
the inmate’s socount.

AR 722 Page 14 of 16
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F. Contraband found will be removed and held as evidence for disciplinary action,
G, hems removed from incoming legal/ priviteged mail should be placed into evidence.

H. A written report of censorship shouid be provided to the Warden within 24 hours of the
inciden;,

l. The sender of inappropriate items and the inmate recipient will be notified of the
confiscation.

1. The Notification of Mail Censorship Form should be completed and distributed as
required on the form. .

K. The inmate may appesl this censorship through Lhe grievance process.
722.11 LEGAL TELEPHONE CALLS
1. Inmates should use the unit or yard tefephones for iegal calls,
2. All legal calls shouid be collect or debil calls,
3, Institutional telephones, including but not limited to law library lelcphones, will oot be tsed
for inmates o make legat calls except under exceptional circumstances, and approved on 2 ease-
by-case basis by the Associate Warden or Facility Manager or above.
4. Legal calls p]acr.-ct'fur inmates on institutional phortes Il.ty staff should have the number dialed
by the staff member to insure it is a legal call: observe the inmate throughout the call, but not
lister to the cail.

3. Ther is no limit on the number of legal telephane calls placed by nmates to their legal
representatives.

6. Time limits may be imposed on such calls to insure all inmates have access to telephones, and
to minimize operational disruptions.

7. Inmnates are not permitied to lelephone Division of Parole and Probation, Board of Pamole
Commissioners, Nevada Department of Corrections employees, or the Office of the Antomey
General, without receiving prior approvat from the BEency receiving the call,

APPLICABILITY

). This AR requires an Institutional Operations] Procedure,

2, This AR requires an audiz.

AR 722 Page 15 of 16
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REFERENCES: ACA Siandards 4-4256; 4-4262; 4-4264; 4-4433; 4-44338

Conx, Director

@»a//@ 417( Da:léa/f{_:_
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the oreceding 2@ g
“ Roas L sk O - Duprs”

{Title of Document)

fited in District Court Case number _QS’_Q@@B

ﬂ/Dnei not contain the social security number of any person.

-OR-

O  Contains the social security number of a person as required by:

A. A specific state or federal law, to wit:

{State specific jaw}

-or-

B. For the administration of a public program or for an application
for a federat or state grant.
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by depositing it in the High Desert State Prison , Legal Library, First-Class Postage, Fully prepaid,

;ma( d/ﬁﬁr{m (ente™
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¢AX ln Propria Persons
l-ﬁ?dﬁesm State Prison
PO Box 650
Indian Springs, Nevada 89018
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AFFIRMATION
Pursuant to NRS 2398.030

The undersigned does hereby affirm that the preceding

_ EAPETE Mol Ut L ResoT - . B a6

(Titie of Document)

filed in District Court Case number

A not contain the social security number of any person.

-OR-~

@ O Contains the social security number of a person as required by:

A. A specific state or federal law, to wit:

(State specific law)
~or-

B. For the administration of a public program or for an application
for a federal or stata grant.
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RSPN .
STEVEN B. WOLFSON Qb B
Clark County District Attomey CLERK OF THE COURT
Mevada Bar 1565
LIZ MERCER
Chief Dﬂd}ut}' District Atiomey
Nevada Bar #010681
200 Lewis Avenue
Las Vegas, Nevada 89155-2212
g 02) 671-2500
ttorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintiff,
CASE NO:  08C250630
-"'I'S.-
DEPTNO: XVl
BRIAN KERRY O'KEFFE,
#1447732
Defendant,

STATE’S RESPONSE TO DEFENDANT'S PETITION FOR A WRIT OF MANDAMUS
OR IN THE ALTERNATIVE WRIT OF CORAM NOBIS AND RESPONSE TO MOTION
TO APPOINT COUNSEL
DATE OF HEARING: January 7, 2014
TIME OF HEARING: 8:15 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through LIZ MERCER, Chief Deputy District Attorney, and hercby
submits the attached Points and Authorities in Opposition to Defendant's Petition for a Writ
of Mandamus or in the Alternative Writ of Coram Nobis and Defendant’s Motion 1o Appoint
Counsel.

This Response is made and based upon all the papers and pleadings or file herein. the
atiached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

FSTFLOUS RS MR 114
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE

Brian Kerry O’Keefe (hercinafter “Defendant™) was charged by way of Information
on December 19, 2008, with one count of Murder With Use of a Deadly Weapon (Open
Murder) (Felony — NRS 200.010, 200,030, 193.165),'

Defendant proceeded to trial on March 17, 2009. On March 20, 2009, the Juey
rewtrned a vendict of guilty on the charge of Second Degres Murder With Use of a Deadly
Weapon. Defendant appealed to the Nevada Supreme Court and on April 7, 2010, the Court
reversed and remanded his case for & new trial; Remittitur issued May 3, 2010,

Defendant proceeded 1o trial for 2 second time on August 23, 2010. On September 2,
2010, this Court declared a mistrial on account of the jury being hopelessly deadlocked in
deliberations at a 10 to 2 vote.

On October 3, 2011, Defendant filed a Motion to Dismiss Appointed Counsel and for
Faretta Hearing. This Court conducted the Faretta Canvass on December 16, 2011, and
dismissed Defendant’s counsel allowing him to vepresent himself, Mr. Maningo was
appointed as stand-by counsel. Defendant proceeded to trial for a third time on June L1,
2012, On June 135, 2012, the jury returned a verdict of guilty of Second Degree Murder With
Use of 2 Deadly Wespon.

On August 28, 2012, this Court sentenced Defendant as follows: to a MAXIMUM of
THREE (300) MONTHS and a MINIMUM of ONE HUNDRED TWENTY (120)
MONTHS in the Nevada Department of Corrections (NDC), plus a CONSECUTIVE term of
a MAXIMUM of TWENTY (20} YEARS and a MINIMUM of EIGHT {8} YEARS for use
of a deadly weapan, with ONE THOUSAND THREE HUNDRED NINETY-FOUR {1,394}
DAYS credit for time served. Defendant filed a Pro Per Notice of Appeal on August 31,
2012, Defendant’s Judgment of Conviction was filed September 5, 2012. Lance Maninge,
Esq. confirmed as appellate counsel on September 6, 2012, and filed a Notice of Appeal on
September 13, 2012, The Nevada Supreme Court affirmed Defendant’s Judgment of

' An Asvended Informacion wed abso fifed February 10, 2099, wilh the same chiggs.
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Conviction on April 16, 2013, and denied rehearing on June 13, 2013, Remittitur tssued July

I 23, 2013.

On December 6, 2013, Defendant filed the instant Petition for Writ of Mandamus or,
[ in the Altenative, Writ of Coram Nobis. He also filed a Motion to Appoint Counsel. The
State responds to both as follows.

ARGUMENT
L DEFENDANT IS NOT ENTITLED TOQ RELIEF FROM A PETITION FOR

WRIT OF MANDAMUS
NRS 34.160 and 34.170 control the authority of courts to issue Writs of Mandaraus

and provide:

NRS 34.160 Writ may be issued by Supreme Conrt and
digtriet courts; when writ may issne.

The writ may be issued by the Supreme Court, a district court or
a‘ilqgge of the district court, to compel the performance of an act
witich the law especially enjoins as a duty resulting from an
office, trust or station; or to compel the admission of a party o
the use and enjoyment of a right or office to which the p is
entitled and ffom which the party is unlawfully precluded by
such inferior tribunal, colc-romtmm board or person. When issued
by a district court or a judge of the district court it shall be made
returnable before the district court.

NRS 34.170 Writ to issue when no plain, speedy and

adequete remedy in law,

This writ shall be issued in all cases where there is not a plain,

sEeedﬁeand adequate remedy in the ordinary course of law. It

shall be issued upon affidavit, on the spplication of the party

beneficially interested.
NRS 34.160, NRS 34,170,

However, a petition for writ of mandamus is an extraordinary remedy meant to

compel an inferlor tribopal to exercise its judgment and render a decision where a failure

of justice would result from a delay or refusal to act. State v. Eighth Judicia] Dist. Ct
(Hedland), [16 Nev. 127, 133, 994 P.2d 692, 696 (2000) (emphasis added). A writ of
mandamus is available 10 compel the performance of an act that the law requires as a duty
resulting from an office, trust or station or to control an arbitrary or capricious exercise of

discretion. See NRS 34.160; Walker v. Eighth Judigial Dist. Court ex rel. County of Clark,

3 Ll e rm i kg i b R
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120 Nev. 813, 819, 101 P.3d 787, 790 (2004). A court may only issue & Writ of Mandamus
to compel the performance of an act “by an inferior state tribunal, corporation, board, or

person.” Mineral County v. State. Dept. of Conservation & Natural Res,, 117 Nev, 233,
242-43, 20 P.3d 800, 805 (2001) (emphasis added). A district court may not issue a Wnit of
Mandamus to itself or any other district court. See Lewis v. Smart, 619 P.2d 1212, 96 Nev,
846 (1980). Here, Defendant is requesting this district court to issue a Writ of Mandamus to

itself, an act which is not procedurally possible. Thus, even if this court wished 10 entertain
Defendant’s Petition, it could not do so for lack of jurisdiction,
II. DEFENDANT IS NOT ENTITLED TO RELIEF FROM A WRIT OF
CORAM NOBIS
The Nevada Supreme Court recently reviewed Writs of Coram Nobis in Mevada and

defined their exiremely limited use:

Although we do not sttempt to precisely define the realm of
factual errors that may give rise to a wril of coram nobis, that
realm is limited to errors involving facts that were not kaowy

PG enl [ ; ple. a factus
error does not mclude ciairns of newly discovered evidence
because these s of claims would not have precluded the
judgment from being entered in the first place. See Hyupg Joon
'l(im, 90 Cal.Rptr.2d 355, 202 P.3d at 453; Commonweslh v.
Morris, 281 Va. 70, 705 S.E.2d 503, 506 (Va.), cert. denied, 363
S, , 132 S.Ct. 115, 18] L.Ed,2d 39 (2011). And Jlegal
errors fall entirely outside the sc?e of the writ. e.g. H
Joon Kim, S0 Cal.Rptr.3d 355, 202 P.3d at 446, Statc v, Diaz,

Neb. 414, 808 N.W.2d 891, 896 (2012). A writ of corem
nobis is the forum to correct nnig the most fl?-eglous factual
errors that would have precluded entury of the judgment of
conviction had the error been known to the court at the time.

A writ of coram nobis is not, however, the forum to relitigate
e gn or_innocence &1 tlﬁe EE;FEIIF; We have long
emphasized the importance of the finalily of judgments, and we

are gravely concerned that recognizing this writ, even in the very
limited form that we do today, will resuit in a proliferation of
stale challenges te convictions long since final. See Jackson v.
State, 115 Nev. 21, 23 n. 2, 973 P.2d 241, 242 n. 2 ét?ﬁlﬁl;

beck v. Warden, 100 Nev. 259, 261, 679 P.2d 1268, 1269

). Lriven these concemns, we hold that any error that was
reasonably available to be raised while the petitioner was in
custody is waived, and it is the petitioner's burden on the face of

his petition io demonstrate that he could not have reasonably
reised his claims during the time he was in custody.

4 FRTDGCRRS AR T T 14300 g
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Trujillo v. State, 129 Nev, Adv. Op. 75, 310 P.3d 554, 601-02 (2013}, As Defendant’s
claims are not issues of fact which would have prevented entry of judgment they are not
cognizable in a Petition for Writ of Coram Nobis and he is not entitled to relief:

Iil. DEFENDANT IS NOT ENTITLED TO APPOINTMENT OF COUNSEL

In Coleman v. Thompson, 501 U.S. 722, 752 (1991), the United States Supreme
Court ruled that the Sixth Amendment provides no right to counsel in post-conviction
proceedings. In McKague v. Warden, 112 Nev. 159, 912 P.2d 255 {996), the Nevada
Supreme Court similarly observed that “[t]he Nevada Constitution . . . does not guarantee a
right 1o counsel in post-conviction proceedings, as we interpret the Nevada Constitution's
right to counsel provision as being coextensive with the Sixth Amendment to the United
States Constitution.” McKague specifically held that with the exception of cases in which
appointment of counsel is mandated by statute?, one does not have “{alny constituticnal or
statutory right to counsel at all” in post-conviction proceedings. [d. at 164.

The Nevada Supreme Court has observed that a petitioner “must show that the
requested review is not frivolous before he may have an atiorney appointed.” Peterson v,
Warden, Nevada State Prison, 87 Nev. 134, 483 P.2d 204 (1971) {citing former statute NRS
177.345(2)). As demonstrated above, the Defendant has not met that burden in the instant
case and is not entitled to the appointment of counsel.

Furthermore, to the extent that Defendant relies on citations to NRS 171.118 and
178.397, these statutes pertain to pre-trial proceedings, not post-conviction proceedings, and
have no application to the instant matter. Thus, Defendant’s Motion should be denied.

i
i
i
i
it
i

* Sez NRS M.820¢1)(a) |eatitling eppointed counse! when peolition is under a sentence of deathy,
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CONCLUSION
Based on the foregoing, the State respectfully requests that Defendant’s Petition for a

Writ of Mandamus or in the Alternative Writ of Coram Nobis and Defendant's Motion to
Appoint Counsel be DENIED,

DATED this 3,{% day of December, 2013.

Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Aftorney
Nevada Bar #0011 565

BY

Chief Deputy District Attomey
Nevada ﬁ’ar #010681

CERTIFICATE OF MAILING

I hereby certify that service of the above and foregoing was made this 31st day
of December, 2013, by depositing a copy in the U.S. Mail, posiage pre-paid, addressed to:

BRIAN O’KEEFE #90244

HIGH DESERT STATE PRISON

P.O. BOX 650

INDIAN SPRINGS, NEVADA 89070-0630

BY
ertson
ecretary for the District Attorney's Office
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B 1 o W @%’ RECENEILW Filed
@ Tn Propria Personam 014122014 11:31:14 AM
2 | Post Office Box 650 [(HDSP] JAN 05 208 A
Indian Springs, Nevada 59018
3 HIGH DESERT M‘
4 LAW LIBR YTax oF THE COURT
5 DISTRICT COURT
& CLARK COUNTY, NEVADA
p Plaintiff = W oV // /
10 vs. caenva, C2 ﬁbé?ﬁ’&gafgjo
1 P E Dept No. __ XV 1/
12 f-?//ﬂ?’? ,E/M?w C-?Z)- ) Docket
}
¥ EX PHR7E
@ 14 MOTION FOR PRODUCTION OF DOCUMENTS, g?fﬁﬁd)
15

Date of Hearing: 02/04/14

Time of Hearing: ©: 135 AM
“ORAL ARGUMENT REQUESTED, Yes __ No J/

COMES NOW, Defendant, ﬁ%@%’\f {9%?;%%& , proceeding in proper person,
hereby moves this Honorable Court for its ORDER for the production of-afddciments, papers,

pleadings and tangible Z operty in the pnmm’\nn of: ‘MM Wﬂd@_

This Motion is made and based upon all papers and pleadings m file with the Clerk of the Court
which are hereby incorporated by this reference, the Points and Authorities hereim, and attached

JAN 013 200
CLERK OF THE COURT

25 | Afidavit of Defendant.
o §2ﬁ DATED: this 2 ' day of %{ , 20 m W
£ = @27 LV2IFD ' BY: L P24
o = & G czm/ Fall O) " 722
A8 T osm — ant/In Propria Personam
T 3 QJRELMNIE plme( AANSR P
"\ Czo735 104714




POINTS AND AUTHORITIES
The Nevada Revised Sum:?.ﬂiﬁ(l},wﬁchduhwithﬂmdmynfadimharpdmmey, states:
“Mmmmmww&cﬁmMmMn&pmﬂmﬂhm&m

&m,mmmmeMﬂpmmmmmurwmm
which behong to or were prepared for that cliemt ™

MmhmhﬂﬂsmmdeﬁuMdDﬁMMm&u.hﬁmmmmﬂmEmKs}
ﬁrmimwmdwmtmmwmmmmmhﬂimin&m
Number, (4235630, in Department No. _YAV/(/ _

N.RS. 7.055(2) gives this Court the power to Order the Attorney(s) of record to produce and
deliver ta the defendant in kis/her possesdion, which siates:

\-Dﬂ-h-lﬂ\m-hh-'m

10
11
i2
i3
14
15
16
17
i3
9
20
2t
22
23
24
25
26

“hmm.wwmﬂmﬂ&_hhﬁm_ﬁm.dmnmﬁmﬁs
1 ammynﬂpmdmmﬂ.phﬂmgsmdﬂumuﬂnpbhpumﬂpmpﬁymy,hy

a motion filed after at lcast 5 days’ notice to the attormey, obtain an arder for the production of kis papers,
Docanents, pleadings and other property.” _

mmmmﬂﬁswlmﬂ,ﬁnmhuhddmommlﬁghmof
professional responsibility and integrity. This carried fom the time of hiring to and through the
anomey's termination of employment,

Supreme Court Rule 173 states quite clear that a withdrawn attomney owes his former client 2
"...pmmptmuunﬁngofaﬂiﬂscﬁufs.,..pmput}'inhhpmmﬁm.“ This is echoed in Canon 2
nfmcmﬁmmwﬂmmummmnmmwﬁm:
part EC 2-32: “A lawyer should protect the welfare of his client by . .. delivering to the client &l |
papers and property to which the client is-entitfed.” Again in Disciplinary Rule 2-110(AX2) of the
ABA,thisisbrw,glnummniawhhdnwnanmneymddiwmth::ﬁmnaupapenancmply
with applicable iaws on the subject.

in the cases of ko Re Yourt, 93 Ariz. 322, 380 P.2d 780 (1961) and State v, Alvey, 215 Kan. 460.
5§24 P.2d 747 (1974), both of which deait with a factual situation involving a withdrawn attorney
reﬁ.lsingtodeliverluafnnntrclientIﬁsdommentsaﬂ:rbu’ngmqumedtudusuhﬂheclim. The
court in Yount, supra, ordered the attomey disbarred while in Abvey. supra, the court had the
27 | antomey censored.
28
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16
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13
2'3
21

24
25
6
27

While not the intention of the Defendant i this case to have the atiomey disbarred, these cases do
show a puttern in the court in considering the refusal to deliver to a former client all kis documents
and property after being requested to do 30, a serious infraction of the law and of professional ethics.
See, In Re Sullivan, 212 Kan. 233, 510 P2d 1199 (1973).

In summary, this court has jurisdiction through NRS 7.055 to Order the attorney(s) to produce
and deliver to the Defendant all documents and personal property in his/their possession belonging to
him or prepared for kim. The Defendant has fistfilied his cbligations in trying to ciain the papers.
The attorney(s} is in discord with Cannon 2 of the Code of Professional respansibility and the Nevada
Supreme Court Rules 173, 176 and 203.

DATED: this 2 ﬂddny of /’5%(::&/ 20 _[f

I o ozt

7/%?/52%5 2 %m’e LM, —
P D.  Fens é// @f%mfw PR é)

SN fodogoz- 3156 - ity
2 doden - 089 _ Aprils, ze

/\ﬁrﬁé
OfFFEER”  Rege WRIE o040 2- (S8
OF pleen  Longhy” WGFE O'ﬁoﬁfffa Oy
Z/Sm Mty HeeAl Temiscen- CZ078RE
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CERTFICATE OF SERVICE BY MAILING
L féﬁ#ﬂrﬂﬁ%gﬁﬁu.JHWRﬁ&nmmmmNmmﬂmmmmmhéfﬁ
day of _fatvaty , 20 & 1 mailed a true and correct copy of the foregoing, *
5 pacer Moo Fat (HeDR 1w (5aec0rig) «- - Made
by depasiing it in the High Desert State Prison, Legal Library, First-Class Pestage, flly prepaid
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AFFIRMATION
Pursuant to NRS 2398.030

The undersigned does hereby affirm that the preceding ({)-{ /2 /ﬁ'fé

Mot Fi_Poneds (SRep) « oo Lebodal

(Title of Document) e

filed in District Court Case number QZ 58630

Does not cantain the social security number of any person.

-OR-

O Contains the social secirity number of 3 person as required by:
A. A specific state or federal law, to wit;

{State spedific law)

=L

P _B. For the administration of a_public program or for an application
for a federal or state grant. T

,5'» Z‘%/ %{?’ 2—:_-Jr Zol -

Signature

By KON
L CLAE

Print Name

Ve R~

Title
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Elecironicaily Filed
01/13/2014 11:28:26 AM

i b e

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

)

} 08¢ 25030
Cmﬁtw
DeptNo.__ XV /[

Docket

o/l W%@ [/z;}

will come on for hearing before the above-eatitled Conrtonthe 7 4 dayof FEbruary 2914,
Beg 170
at the hour of

CCFOLE - — - - - - o

oy
NOTICE OF MOTION
YOU WILL PLEASE TAKE NOTICE, that /D7 fzx /2 a1 o 77 o™=

WEIC) « s« OF PXRnp T

o'clock & . M. In Department 1 7, of said Court.

o
DATED: tis Z _day of L 00uasy 201 F

Cr7s7835

LVMPD. Rer pf) €

2)ewnts o« opadoz-3(58
¢ Gfofod - 1089

BY, 7,

RECEWVED
o\ JAN 13 20
CLERK OF THE COURT
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# 902 44 / In Propria Personam
2 8 Post Office Box 650 [HDSP) HIGH DESERT STATE PRISON

Indian Springs, Nevada 890]8 LAW LIBRARY

Eleciroricaliy Filed
01/21/2014 02:27:12 PM

DISTRICT COURT

CLARK COUNTY, NEVADA G_’%- 3 g“"“"

CLERK OF THE COURT

n :02/11/14
%Mﬁ@@ff 7) ?te B:i5 AM

Time:
PlaintiT,

Case No. O -C280630
Dept. No. _ X'V/ ||

Docktt
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This Motion is made and based upon the accompanying Memorandum of Poiats and Authorities .
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AFFIRMATION
Pursuant te NRS 239B.030

The undersigned does hereby affirm that the preceding M

MUTN . . . ZEmeiinr Brecd7
(Title of Document)

fited in District Court Case number C}Z&) éBO

Qﬁrmuntain the social security number of any person.

=R~

o

Contains the social security number of a person as required by:

A. A specific state or federal law, to wit:

(State specific law)

_ur-
B. For the administration of a public program or for an appiication
for a federal or state grant,
or - 18- [
Y i |
LC 72 = FG
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DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA_ CASE NO. C230820
DEPT. NO. XVii
Plaintiff,
V.
ORDER G
BRIAN K O'KEEFE, EX PARTE MOTION
FOR DEFENSE COSTS
Defendant
# 1443732

This matter having come at the ex parte request of counsel for the Defendant,
Patricia Paim, Esqg., of Palm Law Firm, Ltd., the matter having bean fully reviewed, and
good cause appearing therefor, Brian K, O'Kaefe is determined to be indigant, and

IT #5 HEREBY ORDERED that the State of Nevada, County of Clark, p
funding for the investigation and defenss of this casa, including mnveastigative,
wilness, and other incidsntal costs, subject to the approval of the Offica of Appoin
Counse! of such custsssmasonabreandnammrytutheeﬂmmuefenseuf
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of Defandant in this matter

DATED this 30 day of June, 2010.

SuB

PATRICIA PALM, ESG.
PALM LAW FIRM, LTD.

1212 Casino Centar Bivd,

Vegas, NV 89104
Attormey for Defendant

@
Q35030
Dty O"lﬂt}&,

MICHAEL P VILLANI

DISTRICT COURT JUDGE
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08C250630

DISTRICT COURT
CLARK COUNTY, NEVADA

Felunl'@m Misdemeanor COURT MINUTES EeEember 14, 2610

0BC250630 The State of Nevada vs Brian K O'Keefe
September 14, 2010  8:15 AM Status Check New Trial Date
HEARD BY: Villan;, Michael COURTROOM: RJC Courtroom 11A

COURT CLERK: Carol Donahoa
RECORDER: Michelie Ramsey
REFORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES
- Christopher Lalli, Chf Dep DA, present on behalf of the State and Patricia Palm, Esq., present on
behalf of Deft. O'Keefe, who is not present.

Clerk to contact Drew Christensen for Appointment of counsel. Ms, Palm advised she has already
been in contact with him; colloquy. COURT ORDERED, Motion to Withdraw GRANTED; Patricia

% Palm is APPOINTED as counsel of recard on this case, COURT FURTHER ORDERED, matter set for
status check. Court nated Ms. Palm has requested the trial transcripts,

CONTINUED TO: 09/16/10 815 AM

PRINT DATE: 12/ 05/2013 Page] of & Minutes Date: September 14, 2010

N04731
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0BC250630

DISTRICT COQURT
CLARK COUNTY, NEVADA

Felunxzﬂrusu Misdemeanor COURT MINUTES December 16, 2011

08C250630 The State of Nevada vs Brian K O'Keefe
December 16, 2011 545 AM All Pending Motions
HEARD BY: Villani, Michael COURTROOM: RJC Courtroom 11A

COURT CLERK: Caral Donahog
RECORDER: Michelle Ramsey
REFPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES

- DEFT.'S MOTION TO WITHDRAW COUNSEL AND FARETTA CANVASS. ., FARETTA
CANVASS

Christopher Lalli, Chf Dep DA, and Liz Mercer, Dep DA, present on behalf of the State; Lance
Maningo, Esq., present on behalf of Deft. O'Keefe, who is also present.

knowingly, and voluntarily. Colloguy regarding stand-by counsel and an investigator. COURT
ORDERED, Deft.'s pro se Motion to Withdraw Counsel is GRANTED. Mr. Maningo shall be
APPOINTED as STAND-BY COUNSEL; he advised investigator, Craig Retke, has already been
appointed and approved in this matter. Deft, indicated that he would like to keep Retke as his
investigator,

PRINT DATE: 12/ 05/2013 Page 5 0of 7 Minutes Date: December 08, 2011

104733
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037/99/2013 11:25 DEPARTMENT OF CORRECTIONS page 1 Of &
K14510L CLARK COUNTY DETENTION CENTER OTRTASTA

. TRUOST ACCOUNT STATEMENT £.04.4.3.1.0
ooc: 2001447732 Wame: OHEEFE, BRIAN EERRY CoBR: 03714/1963

LOCATION: LVMBD-NT-5A-29-5

ACCOUNT BALANWCES Teotal: B .36 CURRENT ! 80,38 HOLD: 0.400
Q6e/10/2010 03/09/2012

0B ACCOTHT START BALANCE END BALANCE

SFENDABLE Q.00 A0.36

DEBTS AMD OBLIGATIONS

TYPE PRYABLE INFD NUMBER AMCOUNT OWING AMOUNT BAID WRITE QFF AMI.
LCGM LEGAL COPIES QaR82004 0.0 an. 20 x 0.04
LEG INDIGEXNT LEGAL L[TEMS peOa2004 B .44 Li.a0 &.a9
WEL WELFARE ITEMS 1l062002 0.00 26,24 G.od
LPQ=ED LEGAL POSTAGE DRLIGATION 081720494 O.o¢ 14,32 '[ 0.4
TRANSACTION CESCRIPTIONS --— SFENUABLE SUB-ACCOUNT

DATE TYPE TRAMSACTION DESCRIPTICH TRANSACTION AMT BALANCE
0821074010 AD rash on Accival o.oo 2,00
06FLE 2010 HWEL Helfase Dhligatadn 1.34 1.36
Gefls/ 2010 CR3E CPR5 SAL ORD B13T770Q5TARI { 1.36) 0.00
QE/15 52010 LEG ACCOUNTING LEGAL. OBLIGRTION 2.20 2.20
dE/15/2010 ALS ALS SAL ORD ¥1578454AS i 2.19] 0.4
0641672010 EFT Eleckranis Funds Transfer/i&3%21 59.00 5G.00
0E/LE/30LD DED fpduceinon=LEG-06082004 © O [ 2.20) 47,60
ba/fi6r20ln DEQ Dedustivn-WEL-11062002 0 O [ 1.3&) 46. 44
061772010 CAs CRS SAL ORD fLSTISLTETRL i 24.83) Z1.5%

. 0eLlB/R2010 ALS ALS =AL ORD #1380131R0 i 03.350) 23.0%9
b6 /22,2010 CRS CR5 SAL ORD F15812275TR1 i j2.45) .64
O&f24/2010 TRS CRS SAL ORD B158013I5TRL i a.10} 0,54
0529/ 2010 CRS CRE SAL ORO B15847%485TRL [ n.s50) 0.8
07s0EF2010 HEL Walfare Chligation 1.32 1.28
arsoEFedna CRE CAS SAL ORD 415BVIIISTRL | 1.36) .40
A0 3000 EET Electronic Funds Trensfer/1B5613 50.00 w0.00
B7FOFL20L0 DEQ Oeduceion-wEL-1 1082008 0 O | 1.32) i8.68
oTrQBfIOL0 CHS CRS SAL URD FESBFBHA3TRLI { 21 .94 2.7
4T/1372010 CRS CRS SAL ORD #13911445TRL { 3.85) 0. &5
DtAiES2010 LRE CRS 5Al ORO P158312ERSTRL { Q-85 0.0
RS2 TF2010 HWEL Walfars Chligation L.212 1.2&
Q42752010 cas CAg SAL GRD #]5%B2605TRI | T_36) 0.04
na/03/2014 WEL Walface Oblaigakion .3 1.3&
0350372010 CRE CRS 5AL ORDR IL601AT705TR] | 1.368) o.0g
080572010 EFT Elactionic Furds YransCfar/207424 004 20.00
©a/05/20L0 DED Deductian-WEL-11062002 D D T X 6B} 17.32
pasg/20za GRS CAS SAL QRO #16051265TR. [ 12,001 2.32
pRs12/2010 [ 1] CRS SAL ORD #1E0712%3TRI [ 5.001 2,32
ae/17/2010 MACK Marl Rooen 20,40 J0n. Az

Reckipr /Chack/LE0759025 38

08/29220%0 CRS CR5 SAL ORD #4156104903TRL i a7.6%) b2, .63
QB 2052014 EFT Electronie Funds Transfiee/21530% 83.00 312,63
Q82452010 CR3 CRE EAL OFD J1E1213ESTRL i 14.0%} 2548 .58

A047386
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PP. Case No. GS“CZ&EB& mi'&m—
e Dept. No. XV” CLERK OF THE COURT

3

4

; Nl

P IN THE JUDICIAL DISTRICT COURT OF THE STATE OF HWEYVADA

x IN ANL FOR THE COUNRTY QF %é

8

_ Dl Feerv (TBeer )

9 #ﬁﬁr__ ;

10 ] vs. OFFie o7 FIRINE ) Case No._OF - 225630

1 L Yeide): o 2. Degt No. _ X\'//

12 %MC&QL 3 Dockes

13 ]

14 NOTICE OF MOTION

1S|  YOU WILL PLEASE TAKE NOTICE, thas_ #he  Li- o075 Moton]  fae

16 7 OOKFE o0 JANBIGENT ;

17 wﬂlmmecuforfwanngbeforetheahﬂvmﬂedemonthell dayof Feb. 90l4

18 | at the hour of :lgclncki.m.mnqmunml_?_,ofmdc‘mn.

19
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DATED: this 45{&9:' 5:@:@_)@ 20 j
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CLERK QF THE CCURY

efendent,/ Ip Propria Perssan
Fost Qffice Box 650
Indian Springs,Nevada Banla

IN THE 8 JUDICAL DISTRTCT COURT OF THE STATE

OF BEVADA IN AND FOR THE copNTY Op (edey

-t TPIaiWEiff- 7 “Wf ACTAS *

® Caze No, Cgﬂ}éso
i Hevet Hore

Defendent. — x’vu’ A?.

oL
’ & Q(Ez&(ﬁfraf?’ A‘dﬂt/k?f

MOTION TO MODIFY AND/OR CORRECT

ILLEGAL SENTENCE

Date of hgaring : D2 A2T /2148
Time of hearing : 3:15AM

‘COMES HDH: DE.‘FE:HTD-ENT. M, Proceeding
in proper 2erson, hereby mation thiz Honorable Caurt
Pursuant tg N.R.5 176.555 and Edwards v. state,

This motion is mage in based upon all papers and pleadinga

on file, the points and autharltles and exhibits atrached

here Eo.

RECEIVED

ated: this 4o auy o ég# b /75/@‘%/

DEFEHDENT!
CLERK OF THE COURT

The State of Nevada ” B ﬁ 5 _ SR

i\ JAN 27 204 O
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20
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23

TH

[

COURT: Thirteen --

M=, LALLI: Thirteen ninetcy-four.

THE CCURT: —- ninecy—four credit for time served,

Mr. Manlngo, do you wish to accept the appointment on
thnie cage?

MR, MANINGD: Yez, Zir.

THZ COURT: All right. I'll go anead and appolins vou as
appellare counsel,

M. MANINGC: Actually, vou Xnow what, Your Honor? I khink £
need o meet with Mr. O‘'Keefe one more time befeore I do that just
‘Cause T don’i know aZl the basis far his potential appeal. I
think I might need to clear that up kefore I can aotually acecept
the appoinitment,

THE COURT: All right. We’l. pass this one week, Is that
enough Lime?

ME. MANINGC: That’ll bhe fine, Your Hopor.

THE COURT: Okay.

“HE DEFENDANT: Will I be Erought it for tkat, Your Honor,
with &1l dus respect?

THIZ COURT: I think you'll -- may still be here, 1Itfs up to
the priscn system. It’s strictly to appeint counsel, sir. We’re
not having any --

THE DEFEWDANT: Ckay. 3o --

THE COURT: -- evidentiary hearings or anything.

THE DEFEMNDANT: Yes, s=ir, Yaur Honor,
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MR. LALLI: When the judgment of convic-—ian is filed and I
THink e graotisd Z8 t0 Fife 4t in.—~ wifbin 48 hours. 52 he will
forthwith be taken out of the 7ail and brought usm to the prisonm.
Tnark you, Your Hongr.

THEE DEFERDANT: Thank vou, Ycour Honor.

THE COURT: Was the $25 admiristrative dssessment fee paid?

Do you know, Mr. Maningo?

THE DEFENDANT: Yes, it was, Your Henor.

MR. MANINGO: I don't recall.

THE DEFENDANT: I got It yight hers.

MR. MANINGC: I Zust know it was = total of &£175.

THE COURT: IZ it has keen paid, it's waived.

ME. MANINGG: Thank you, sir.

MR. LARLLZ: Thank voa.

THE CLERK: September g, 8:15,

ME. MANINGC: Thank you.

Mat<er recalled a2t 13:21 a.m.]

THE COURT: Mr, O'Zsefe.

TEE DEFENDANT: Y¥Yes, Your Honor, with all due respect. I just
want to make 1t guite clear that the photos that Mr. —all:
submizTted te you was ne:s from this instant case.

THE COURT: I understocd that.

THE LEFENDANT: T just wsnt to make it for the reccrd becayse
you did net hear the third trial and you krow, Ysur Honor, I'm just

making sure.

le
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THZ CZOURT: gkay,
THE CEFENDANT:  Thank vou, Your EBcnor. Thank you, Marshal.

[Proceeding cercizded at 10:21 a.m, ]

ATTEST: I hereby certify that I have truly and correctly
transcribea the audic/videc proceedings in the abocve-enti-led case
te the best of ny ability.

ATTEST:  Pursuant to Rule 3C(d) of the Nevada Rules of Appellate
racedure, I acknowledge that this is a rough draft transcript,
expediticusly prepared, not proofread, corrected or certifisd tao Be
an scourate transcript.

Dnuckedly fherrtery
MicheZle Rams¢y
Court Recorder/Transériber
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IN THE SUPREME COURT OF THE STATE OF NEVADA

EBRIAN KERRY O'KEEFE, Supreme Court No. 61631

Appellant, District Court Caze No. C250830

Vs,

THE STATE OF NEVADA,

Respendent, | F"_ED
CLERK'S CERTIFICATE JUL 26 2013

STATE QF NEVADA, ss. mg&ﬁﬁf

|, Tracie Lindeman, the duly appointed and qualified Clerk of the Supreme Court of the
State of Nevada, do hereby certify that tha following is a full, true and correct copy of
the Judament in this matter.

JUDGMENT

The court being fully advised in the premises and the law, it is now ordered, adjudged
and de¢reed, as follows:

" bec2e0830 b

“ORDER the judgment of conviction AFFIRMED " mmm R S ks

TI6 Ty
Judgment, as quoted above, entered this 10th day of April, 2013, !| mmmlm“lmn

JUDGMENT

The court being fully advised in the premises and the law, it is now ordered, adjudged
and decreed, as follows:

“ORDER denying rehearing"
Judgment, as quoted above, entered this 13th day of June, 2013.
IN WITNESS WHEREGHF, | have subscribed
my name and affixed the seal of the Supreme
Court at my Office in Carson City, Nevada this
July 23, 2013,

LS b e Tracie Lindeman, Supreme Court Clerk

\ -
> _If é:""“ﬁ\ T By: Rory Wunsch
IR A -£3 Deputy Clerk
1Pn '3
1
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IN THE SUFREME COURT OF THE STATE OF NEVADA

BRIAN KERRY O’KEEFE, No. 61631
Appellant,

V8. :

THE STATE OF NEVADA, F l L E D
Respondent., _ APR 10 208

o s i

TRACHE K LINDEMAN
L B 0]
ORDER OF AFFIRMANCE

This is an appeal from a judgment of conviction, pursuant to a
jury verdict, of second-degree murder with the use of 2 deadiy weapon.
Eighth Judicial District Court, Clark County; Michael Villani, Judge.

First, appellant Brian O'Keefe argues that his conviction
violates double jeopardy because this court reversed his prior conviction
for the same offense after concluding that insufficient evidence was
presented at trial. ’Keefe is mistaken. This court reversed his prior
conviction becanse the jury was erronecusly instructed regarding a theory
that the killing occurred during the commission of an unlawful act, which
was not alleged in the charging document and was not supported by the
evidence. Q'Keefe v. State, Docket No. 53859 (Order of Reversal and
Remand, April 7, 2010). Double jeopardy does not preciude OKeefe's
ingtant cenviction under an alternate theory of gecond-degree murder
which was presented at his first tdal and alleged in the charging
document. See Parker v. Norris, 64 F.3d 1178, 1180-82 (8th Cir. 1995)
(finding no double jeapardy violation where defendant’s conviction for
felony murder was reversed due to error and defendant was convicted at a
second trial under an alternative theory of murder); gee glso Stephansg v,

| ST P

E '-.ﬂ‘ﬂ'\*- A L e - P T T e R e B




LH

State, 127 Nev. __, __, 262 P.3d 727, 734 (2011) (the remedy for ervors
unrelated to sufficiency of the evidence is reversal and remand for a new
trial, not an aequittal).

Second, O'Keefa argues that the district court abused its
discretion by allowing him to represent himself at trial because his
decision to do so was not knowing, voluntary, and intelligent. Before
granting O'Keefe’s request, the district court conducted an appropriate
canvass pursuant to Faretta v. California, 422 U.S. 806 (1975), during .
which (FKeefe stated that he spent several years studying the law and
understood the nature of the charges against him, the potential penalties
he faced, and the dangers of self-representation. Although O'Keefe asserts
that his poor performance at trial demonstrates his decision was
unknowing, “a criminal defendant’s ability to represent himself has no
bearing upon his competence to choose self-representation,” Vapisi v,
State, 117 Nev. 330, 341, 22 P.3d 1164, 1172 (2001) (quoting Godinez v.
Morag, 509 U.S. 389, 400 (1993)), and the record reflects that O'Keefe
voluntarily chose to represent himself despite full knowledge of the risks.
We conclude that the district court did not abuse its discretion by granting
O'Keefe’s request for self-representation. See Hooks v. State, 124 Nev, 48,
55, 176 P.3d 1081, 1085 (2008) (reviewing the record as a whole and giving
deference to a district court’s decision to allow a defendant to waive his
right to counsel).

Third, O’'Keefe argues that the district court abused its
discretion by denying his request to stay or continue trial for
approximately nine months because he had pending proceedings in federal
court and was unprepared for trial. The district court rejected O'Keefe's
assertion that his federal proceedings in any way limited his ability to

B i+ T BRI - 7T : I P ITT
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prepare for trial and noted that O'Keefe asked to represent himself and
was given ample time to do so effectively. We conclude that the district
court did not abuse its discretion by denying O'Keefe's request for an
extended continuance where the delay was his fault. See Rose v, State,
123 Nev. 184, 206, 163 P.3d 408, 416 (2007).

Fourth, O’Keefe argues that the district court erred by
allowing a substitute judge to preside over his trial because the original
judge was more familiar with the case and its complex procedural posture,
O'Keefe does not demonstrate how he was prejudiced by the substitution
of a different judge. See generally United States v. Lane, 708 F.2d 1394,
1398 (9th Cir. 1983) (error involving substitution of judges is harmless if
the defendant has not been prejudiced). We conclude that O'Keefa fails to
demonstrate that the district court erved.

Fifth, O’Keefe argues that the district court abused its
discretion by rejecting his proposed instructions and by giving instructiens
over his objection. “The distriet court has broad discretion to settle jury
instructions, and this court reviews the district court's decision for an
abuge of that discretion or judicial error.” Crawford v. State, 121 Nev.
744, 748, 121 P.3d 582, 585 (2005). Because O'Keefe has not provided this
tourt with the instructions given at trial, he fails to demonstrate that the
district court abused its diseretion by rejecting his proposed instruction,
wee_generally Vallery v, State, 118 Nev. 357, 372, 46 P.3d 66, 77 (2002)
(noting that a district court does not err by refusing an accurate
instruction related to the defendant’s theory of the case if it is
substantially covered by other instructions); see also Greene v, State, 96
Nev. 555, 558, 612 P.2d 686, 688 (1980) (“The burden to make a proper
appellate record rests on appellant.”), O'Keefe also does not identify which
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instructions he contends were erroncously given. We conclude that he -
fails to demonstrate that the district court abused its discretion.

Having considered O'Keefe’s contentions and concluded that
no relief is warranted, we

ORDER the judgment of conviction AFFIRMED, !

_JALQM‘ e

_Harti&sty
_:1 J. c,'\htr?/ . K
Parraguirre Cherry

cc:  Hon, Michael Villani, District Judge
Bellon & Maningo, Ltd. -
Attorney General/Carson City
Clark County District Attorney
Eighth District Court Clerk

'Keefe’s fast track statement does not comply with NRAP 3Ch)(1)
and 32(aX4) because it does not have l-inch margins on all four sides. We
caution counsel that future failure to comply with formatting
requirements when filing briefs with this court may result in the
imposition of sanctions. NRAP 3C(n).

We deny OFKeefe's request for full briefing because it does not
camply with NRAP 3C(kX2), as it was not filed separate from the fast
track statement. Further, although ('Keefe explains+thatfull briefing is
requested so that each issue may be adequately sk forth Gnd appropriate

legal authority cited, we note that he did not ﬁ_le@:jﬁﬁjig‘gl for €xcess pages.
See NRAP 3C(kX2)(C). Se ISy g
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IN THE SUPREME COURT OF THE STATE OF NEVADA

BRIAN KERRY O'KEEFE, No. 61631
Appellant, '

Vs,

THE STATE OF NEVADA, ; F I L E D
Respondent. _ JUN 13 208

1€ W, LHH0E AR

ORDER DENYING REHEARING

Rehearing denied. NRAP 40(c).
It i3 so ORDERED.!

Parraguirre

ce.  Hon. Michael Villani, District Judge
Bellon & Maningo, Ltd.
Attorney General/Carson City
Clark County District Attorney
Eighth District Court Clerk

_L\\\\'\ Ly

‘Although we deny rehearing, we wish -;1:6~ ﬁckﬁawl,ed & that we |
received and reviewed appellant’s reply and:ap :
judgment of conviction.
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IN THE SUPREME COURT OF THE STATE OF NEVADA

BRIAN KERRY O'KEEFE, Suprema Court No. 61631
Appellant, District Court Case No. 250630
Vs,
THE STATE OF NEVADA,
_Respondent.
REMITTITUR

TO: Steven D. Grierson, Eighth District Court Clerk
Pursuant to the rules of this court, enclosed are the following:

Certified copy of Judgment and Opinior/QOrder.
Receipt for Remittitur.

DATE: July 23, 2013
Tracie Lindeman, Clerk of Court

By: Rory Wunsch
Deputy Clerk

¢t (without enclosures):
Hon. Michael Viltani, District Judge
Clark County District Attorney
Attorney General/Carson City
Bellon & Maninge, Ltd.

RECEIPT FOR REMITTITUR

Received of Tracie Lindernan, Clerk of the Supreme Court of the Séa{ﬁﬁaf Mevada, the
REMITTITUR issued in the above-entitled cause, on JuL 2 .

HEATHER UNGERMANN
Deputy District Court Clerk

RECEIVED

JUL25 2013
GLERK OF THE COURT 1 13-21571

nr4661l
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Efectronically Filed
OF/31/2013 09.47:45 AM

cosce G L2 ‘

LLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

* W okw

THE STATE OF NEVADA VS BRIAN | CASE NO.: 080250630
K O'KEEFE DEPARTMENT 17

CRIMINAL ORDER TO STATISTICALLY CLOSE CASE
Upon review of this matter and good cause appearing,
IT i3 HEREBY ORDERED that the Clerk of the Court is hareby directed to
statistically close this case for the following reason:

DISPOSITIONS:
Nolle Prosequi (bafora trial)
Dismissed (after diversion)
Dismissed (before trial)
Guilty Plea with Sentence {before triaf)
Transferred (before/during trial)
Bench (Non-Jury) Trial
Qismissed (during trial)
Acquittal
B Guitty Ples with Sentence (during trial)
Conviction
Jury Trial
[l Dismissed {during trial)
L]  Acqguittal
[]  Guitty Piea with Sentence (during trial)
Conviction

L0

(0]

[

[]  Other Manner of Disposition
DATED this 29th day of July, 2013,

M/M4fw—'

MICHAEL VILLANI
DISTRICT COURT JUDGE

34662
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PAGE: 00% MINUTES DATE: 10/2B/04

CRIMINAL COURT MINUTES

g4-C-203793-C STATE COF NEVADA vs Q'Keefe, Brian K

CONTINUED FROM PAGE: (08
10/28/04 08:30 AM 03 (TRIAL BY JURY

HEARD BY: Sally Loehrer, Judge: Dept. 15

OFFICERS: Theresa Lee, Court Clerk
Lisa Makowski, Reporter/Recorder

FARTIES: STATE OF MNEVADA ¥
Q08190 Miller, Ross J. Y
0301 1 O'Heefe, Brian K Y
000754 Ruchanan II, James L. ¥

JURY PRESENT. At the hour of 11:58 A.M, the Jury returned with a VERDICT as
follows; CT 1 - GUILTY of BATTERY (M)}, CT 2 - NOT GUILTY of Sexual Assault,
CT 3 - NOT GUILTY of Sexual Assault, CT 4 - NOT GUILTY of Sexual Assault, CT
5 - NOT GUILTY of Attempt Sexual Assault, and CT 6 - GUILTY of BURGLARY {(F).
Upon inguiry by the Court, neither side requested the jury polled. Court
thanked and excused the jury. Mr. Buchanan requested permission to argue
for ball, S50 CRDERED. Court stated its' concerns regarding deft and the
victim getting in contact with one another. The Court will only consider
releasing deft if the Court can be assured there will not be any telephone
rentact, letters, and no personal contact. Deft. concurred. Deft will
reside with his father. COURT ORDERED, matter referred to the Division of
Parcle and Probation for a Pre-Sentence Investigation and Report. COURT
ORDERED, ©.R., RELEASE is GRANTED with a NO CONTACT ORDER WITH THE VICTIM,
Court ADMONISHED Deft re no telephone calls, letters, mail, and no perscnal
contact whatsoever., Deft. required to reporf to P & P the Monday follawing
his release from custody on 11/1/04, and te bring $25 in the correct
denominations of cash next court date for payment of fees.

U.R.

12/27/04 8:30 A.M. SENTENCING

CONTINUED ON PAGE: 010

PRINT DATE: 0B/25/09 PAGE: 003 MINUTES DATE: 10/28/04
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BPAGE: 010 MINUTEZ DATE: 12/01/04
CRIMINAL COURT MINUTES

4-C-202793-C STATE DOF NEVADA vs O'Keefe, Brian K

CONTINUED FROM PAGE: 009

12/01/04 O08:30 AM 01 STATE'S REQUEST REMAND TO CUSTODY FOR
SENTENCING

HEARD BY: Sally Loehrer, Judge; Dept. 15

OFFICERS: Theresa Lssa, Court Clexk
Lisa Makowski, Reporter/Recorder

FARTIES: ETATE OF NEVADA Y
007480 Pate, Susan T
o001l 0l Q'Keefe, Brian K Y
030754 Buchanan II, James L. Y
Mr. Buchanan stated the Court granted deft an O.R. release after trial,
however, he has a Ohio Child Support case that has a hold on him which is
coming up in Justice Court the beginning cf this month. He spoke to L.J.
O'Neale, and he is putting it on calendar to extradite to Chio, and CQhio
will have to come pick him up. Deft has not been out-cf-custody since the
trial date. COURT ORDERED, Deft is REMANDED into custedy and held WITHOUT
BAIL, sentencing date STANDS.
CUSTODY {COC/OHIO)
12/27/64 0B8B:30 AM CKSENTENCING )
‘:+i“ HEARD BY: Stewart L. Bell/ Judge. Dept. 7
OFFICERS: Theresa Lee, Court Clerk
Cheryl Gardner, Reporter/Recorder
PARTIES: STATE OF NEVADA Y
D0&024 Kriske, Susan R. ¥
200l D1 O'Keefe, Brian K ¥
0R3754 Buchanan I1I, James L. b

DEFT. O'KEEFE ADJUDGED GUILTY of CT 1 - BATTERY (M), and CT & - BURGLARY
{F}) . Arguments by counsel. Court inguired re the victim speaker. Ms.
Krizko stated she chose not to appear. COURT ORDERED, in addition to the
$25,00 Administrative Assessment fee, a $150 DNA Analysisg Fee, and submit to
Lesting to determine genetic markers; Defr. SENTENCED Gq;;_,mz to a MINIMUM
of TWENTY-FOUR (24} MONTHS and a MAXIMUM of ONE-HUMDRED ENTY (120}
MONTHS in the Nevada Department of Corrections (NDC); SUSPENDED; placed on
PR TION fcr an indeterminate period not Lo exceed FIVE (5] YEARS, and on
kfjfgf Deft SENTEWCED to CREDIT TIME SERVED. CONDITIONS:

1/ No contact with the victim initiateéd by defr. (Mr. Buchanan argued
che love/hate nacure of cheir relationship and how the victim called deft to

CONTINUED OM PACGE: Gl1

PRINT DATE: 08/25/09 FAGE: 010 MINUTES DATE: 12/27/04
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Email: Patricia palmlaw@pmail.com CRUAT
Attorney for Eirian O'Keefe

— T T pIgtRCTCoURT 0 T
CLARK COUNTY, NEVADA

STATE OF NEVADA, CASE NO: C250630
Plaintiff, DEPT. NO: XVil
V&,
paTE: [ /zo/1/
BRIAN K. OKEEFE,

; TIME: =
Defendant. i e 8 5.

DEFENDANT O'KEEFE'S OPPOSITION TO MOTION IN LIMINE TO
ADMIT EVIDENCE OF OTHER BAD ACTS PURSUANT TO NRS 48,045
AND EVIDENCE OF DOMESTIC VIOLENCE PURSUANT TO 48.061

COMES NOW the Defendant, Brian O'Keefe, by and through his attorney;
Patricia Palm of Palm Law Firm, Ltd., and hereby opposes the State's Motion to
Admit Evidence of Other Bad Acts, above-named, which was filed on served on

Defendant's counsel on January 7, 2011.
141
it
1
[Ee
iy

A

IThe State’s Certificate of Facsimile Service certifies that the document was served
on January §, 2011. That date ie incorrect, as the document was actually served by
facsimile in the late afterncon of January 7, 2011,

i

i Y }
OPPS Fi ’
PALM LAW FIRM, LTD. LE D
NEVADA BAR NO. 6009 [ s py o
1212 CASINO CENTER BLVD. |
LAS VEGAS, NV 85104 %
Phone: (702) 386-9113 6 el S
Fax: 5’?62] 386-9114 e |

w "-'E
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14
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17

18

19

20

.

23

2

25

]

£

B

1| domestic violence and connecting reports; whick have not been provided:—Neither

6. Event Numbe -1089 (April 2003 incidept, misd. BDV

gonviction, 2nd)

The defense has been provided with only a three page incident report, which
refers to voluntary statements by Lynda Eggleston and Victoris Whitmarsh, neither
of which has been provided to the defense. The incident repart alsc refers to

have any other reports, photographs or other evidence. This offense resulted in Bf

misdemeanor domestic battery conviction.

conviction. a itt Il sexua u r

7. Event 40629-2232 29, 2 inci Bur r]

-~

The defense has been provided with only a three page incident report. It id
cbvious from this report that numerous other reports and records were created,
including a statement from witnesa Tobias Besse, SANE reports, police reports,
forensic reports, etc. The defense has never been provided with any of these
additional reports or other evidence. Moareover, despite the fact that this incident
reaulted in s felony conviction for burglary, the jury obvicusly discredited
Whitmarsh's testimony and the evidence g& it related to the zexual assault counts,

gince the jury acquitted on these counta.

As with the proposed expert teatimony, raised by way of O'Keefe's Motion td

Dismiss, O'Keefe has never before received notice of the State’s intent to use th
bad acts evidence in question in its case in chief beyond the felony convictio
evidence which the Court has limited. (’Keefe has not received statutory or Bra

discovery with respect to these incidents, although he has conducted repeat fil

* 04691



AFFIRMATION
v Pursuant to NRS 235B8.030

The undersigned dees hereby affirm that the preceding

Bl s W o Moot . o . Coma NS

(Title of Document)

filed in District Court Case number ___(L20279 3

At contain the social security number of any persan,

“OR-

O Contains the social sacurity number of 2 persan as required by:

A. A specific stare or federal [2w, to wit:

{State specific law)
-or-

B. For the administration of a public program or for an application
for a federal or state grant.

°£ 0 4 /- 2973
ngrrﬁ’ture Date
Bew (Pheere

Print Name

e Se

Title

(19) 04692
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CLERK OF THE COURT
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Wi ol il

L &
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|

IN TRE &CHI Topaurl Dl crvier

MW//E*’W _ :Z;v-nr&#awr
_Beay Feeey 0 Cueto L2500 fiugdi
- 1062013 121447 PM
Peutioner/Plaintiff, Dept. No. Xvil

Docket Na W

v

T el g Segek Sl el g S

The £/047% Judicial Distrien CLERK OF THE COURT
Court of the Siate Of Nevada, [n and D g Ty N
Ate: 1-7-14
Forthe Countyof 3¢ g’ | Time: ~Sam
Respandent/Defendant,
NOTICE OF MOTION
M WA IL1 EE RP FORWRITOF M M

COMES NOW, Petitiones/Plaintift, éggy ) 9%—% , pro pez,

andrespucl:murnwmthisHanumhl:CmMwﬁummmgrmwymﬁhaﬁﬁﬁnnrurwmur

Mardarmus, being filed contemporaneozsly henewith,

Tlusmionis:mdundbmdwmtoltmnvwm’ng?oimmd&mhmﬁumhadhemn,
N.RS. 34150 through N.RS. 3. 310, NRAP. Rule 1(e) amnd Rule 24, as well as all papers,
pitadings, and docurnenis on file herein,

POINTS AND AUTHORITTES

L STATEMENTQF THE FACTS
On the Mﬁyof_%({ﬂéév_m in the above entitied case,

Pretironer/Plantifl 5%{ é ( zé-_ﬁt, was granted leave fo procesd in forma pauperis in the

District Court. See Exhibit # 1, antached (Crminal Court Mingtes)

RECEIVED

DEC 0 & 2013
CLERK OF THE COURT

4695
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yr

MRAP, Rule 2L[c) eequires tha a Bling foz be paid privr w this Court entcrmning 3 Paition for
Writ of Mandamus,

NRAP, Ruke M, allows an indigent who has boeen granded leave to pevceed [w Forma Pauperis
in the Disirict Coust 10 50 proceed in this Court,

Petitiomer would offer that due 10 his poverty, his circumstances renaining the same, be is nshic
10 pay the required filing fee for the Peistion for Writof Mandamus thal he is filing herewith, and requesu
that said filing foes be waived in the interest of jusixce.

Dated this 24 4ay of NiEr e L2043

CONCLUSION
WHEREFORE, all of the above stated reasnng, PetitioneoPlaingif respectfidlly requests this
Honosable Court te waive the requared [iling fees.

DATED ihis ﬁ{'ﬂu of __Mupmlial 26 /3
Rﬂpmh:lly submicted,
Oy
Pehhnmfl’lunn:lf
CERTIFICATE OF SERVICE

[ hereby cenify purnont to NR.CP. S{b]ﬂ-llmlhhmimum:ﬁuiﬂ'inﬂuhqom;m
nantiaunan:anﬁmtuWaichi[im Fees for Pelibon for Writ of Mandamus, and that on ihis 2 day

of [ﬁ#’{ﬂﬁ. ,zu&,tdidm:ummﬂmmmpydﬂmabmemmhnddmm

by giving it 10 2 prison official a1 the Ely State Prison 1o deposit in the U 5. Mail, sealed in an emvelope,
pastage pre-pad, and addressed ax Tollows:

ﬁg % ﬁ %N gmé’—
DATED this aﬂ‘da, of N, 12

/0%’7

Pcniornmfﬁmmu'r

c&ﬁﬂ' o, 0%’&5"’5
:’ L

\




AFFIRMATION
Pursuant to NRS 2398.030

The undersigned does hereby affirm that the preceding

ANTl Te WHVE PRl Pt axd Mezie % Ao 7 Coasee
(Title of Document)

filed in District Court Case No.

E’/ Does not contain the social security number of any person.
-OR-
0O  Contains the social security aumber of a person as required by:

A. A specific state or federal law, to wil:

(State specific law)
-OR-

B. For the administration of a public program or
for an application for a federal or state grant.

2Ly i 22

(Signature) (Date)
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DEC 85 2013

CLERK OF THE COURT
B

RECEIVED

DEC ¢4 2013

?
1=
[ )

. Electronically Filsd @l ‘
. ( 0 12/06/2013 12:17.04 PM '
el keary Ol yT»

“qp2e% fin P?npria Persona Q%- ’

2 § Post Office Box 650 (HDSP)

Indian Springs, Nevada 89018 CLERK GF THE COURT
3
4

DISTRICT COURT

: CLARK COUNTY, NEVADA
8
7 1>
| Beaw O, 3 Q23063
; potrbur ?; TNy AOTN

vs. ) Case No, CE773
| Seh i Nevato ) Dept. No. XV

}; Docket

ﬁf’?@d— AL
Ml- e 7é AE

DATE OF HEARING: L 1 ~ 14 @&r7 (F Morigp s t£,
§:15am W7 MEWGTHE,
T OF oAt (VERIG-

/5 TR AT ALTrn]
COMES NOW the ¢ £ FE _n proper persona and moves

this court for an Order granting him counsel in the proceding action.

TIME OF HEARING:

i
[ T

This mation is made and based upon all papers and pleadings on file herein and attached
points and authorities.

I -
LS ]

Dated this Z’{ﬁ‘ay of Na@m@ .20 £3-

QYRT,,
un £

Respectful uhmtted.

&

[
-3

ERK OF THE G
| B
4

4498




POINTS AND AUTHORITIES
NRS 34.750 Appointment of Counset for indigents; pleading supplemental to petition,

response to dismiss.

wIf the Court is satisfied that the allegation of indigency is true and the petition is not
dismissed summarily, the Court ntay appoint counsel to represent the petitioner.”

NRS 171188 Procedure for appointment of attorney for indigent defendant.

“Any defendant charged with & public offense who is an indigent may, be oral statement to the
District Judge, justice of peace, municipal judge or master, request the sppointment of an attomey 10
represemt him.”

NRS 178.397 Assignment of counsel.

iz “Every defendant accused of & gross misdemeanor or felony wha is financially unable
13 4 to obtain counsel is ensitled to have counsel assigned to represent him at every stage of the

14 § proceedings from his initial appearance before a magistrate o the court through appeal, unless he

15 | waives such appointment.”

16 WHEREFORE, petitioner prays the Count will grant his motion for sppointment of counsel (o
17 i aflow hirn the assistance thal is needed to insure that justice is served.

18

19 Dated this Z“fh day of M 2 (2

20

21 Respectfully submitt

: jow )78

23 \

24

i)

26 )

27

28 3
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IN THE SUPREME COURT OF THE STATE OF NEVADA

BRIAN K. O'KEEFE,
Appellant.

V8.

THE STATE OF NEVADA
Respondent.

=)

Sglp reme Court No,:

Distier Court Case- Noct A5RTE¥AY Filed
Dec 01 2015 04:20 p.m
Tracie K. Lindeman
Clerk of Supreme Court

APPELLANT'S APPENDIX — YOLUME XXIV - PAGES 4600-4799

MATTHEW D. CARLING
51 East 400 North, Bldg. #1
Cedar City, Utah 84720
(702) 419-7330 (Office)
Attorney for Appellant

STEVEN B. WOLFSON
Clark County District Attorney
200 Lewis Avenue, 3™ Floor
Las Vegas, Nevada 89155
Counsel for Respondent

CATHERINE CORTEZ MASTO
Attorney General

160 North Carson Street

Carson Ciry, Nevada 89704-4717
Counsel for Respondent

Docket 69036 Document 2015-36569
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INDEX
O’Keefe, Brian

Document Page No.

(Ex Parte) Motion to Appoint Counsel filed on | 2/06/13 4698-4700

“Amended” Exhibits to “Amended Petition for Writ of Habeas Corpus by

& True Pretrial Detaines filed on 10/03/14 5008-5036

“Evidentiary Hearing Request” (Amended Petition for Writ of Habeas

Corpus Pursuant to NRS 34.380 Exclusive 1 Based on Subject-Matier of

Amended Information Vested in Ninth Circuit by Notice of Appeal then

“COA” Granted on a Double Jeopardy Violation with No Remand [ssued

Since) filed on 10/03/14 4995-5007

“Reply™ to State's Response and Motion to Dismiss to Delendant's Pro

Per Petition for Writ of Habeas Corpus Prsuant to NRS 34.360 filed on

16/27/14 5052-5061

“True Pretrial Detainee’s” Reply to State's Opposition(s} Admitting the

State has a Jurisdictional Defect by the Aung of a Notice of Appeal

Which Diveste Jurisdiction of the Matter Appealed; i.e., O'Keefz's

Pretrial Habeas Matter Appealed to the 9% Cireuit on the Subject Matter

of the Amended Information Already Named a Double Jeopardy

Violation filed on 16/01/14 4989-4994

Affidavit of Matthew D. Carling. Esq. filed on 06/29/15 5447-5453

Affidavit of the Honorable Michael P. Villani filed on 09/24/]2 4981-4983

Amended Information filed on 02/10/0% G175-0177

Amended Notice of Appeal filed on 10/29/15 5565-5568

Appendix of Exhibits for; Motion to Dismiss based Upon Violation{s) of

ihe Fifth Amendment Component of the Double teopardy Clause,

Constitutional Collateral Estoppe] and. Alternatively, Claiming Res

Judicata, Enforceable by the Fourteenth Amendment Upon the States

Precluding State’s Theory of Prosecution by Unlawful Intentional

Stabbing with Knife, the Alleged Battery Act Described in the Amended

Information filed on 03/16/12 3225-3406

Case Appeal Statement filed on 03/14/14 4350-4851

Case Appeal Statement filed on 04/11/14 4862-4863

Case Appeal Statement filed on 05/21/090 0334-0336

Case Appeal Staternent filed on 08/04/15 3476-5477

Case Appeal Statement filed on 08/12/15 3484-5485

Case Appeal Statement filed on 09/02/14 4925-4924

Case Appeal Statement filed on 09/04/12 3536-3537

Case Appeal Statement filed on 09/24/12 4625-4628
| Case Appeal Statement filed on 10/20/15 5547-5548

Case Appeal Statement filed on 10/21/15 3554-5556
 Case Appeal Statement filed on 11/04/15 5372-5573

Case Appeal Statement filed on 11/24/14 H076-5071

Certificate of Mailing filed on 05/03/11

[ 3048




L= = R« - I TR + S TR S P T Wt M,

oo e (] Ln N Lot [ — i b =) L] et | =1 Lh £ 1sa [ ) ot

Certificate of Service filed on G6/29/15 5454
Clerks Certificate Judgment Reversed and Remanded filed on 03/06/10 10623-1027
Criminal Bindover filed on 12/26/08 0004-0020
| Criminal Order to Statistically Close Case filed on 07/31/13 4662
Defendant O’Keefe’s Opposition to Motion in Limine to Admit Evidence
of Other Bad Acls Pursuant to NRS 48.045 and Evidence of Domestic
Violence Pursuant to 48,061 fited on 01/18/11 2B77-29017
Defendant’s Brief on Admissibility of Evidence of Alleged Victim's
History of Suicide Attempis, Anger Outbursts, Anger Management
Therapy, Self-Mutilation {With Knives andn Scissors), and Erratic
Behavior filed on 03/20/0% 0293-0301
Defendant’s Motion to Require Court to Advise the Prosepective Jurors as
to the Mandatory Sentences Required if the Defendant is Convicted of
Second Degree Murder filed on 03/04/09 0196-0218
Defendant’s Metion to Settle Record filed on 03/24/09 (317-0322
Defendant’s Proposed Jury Instructions filed on 03/20/09 0302-0316
Defendant’s Proposed Jury Instructions filed on 08/23/10 1335-1393
Defendant’s Submission to Clark County District Attomey’s Death
Review Committee filed on 12/31/08 0021-0027
Defendant’s Supplemental Proposed Jury Instructions filed on 03/20/09 0290-0292
Defendant’s Supplemental Notice of Witnesses filed on 08/16/ 10 1294-1296
District Court Amended Jury List filed on 03/19/09 0243
District Court Jury List filed on 03/16/09 0239
Ex Parte and/or Notice of Motion and Motion to Chief Judge 10 Reassign
Case to Jurist of Reason Based on Pending Suit 3:14-CV-00385-RCJ-
WGC Against Judge Michael Villani for proceeding in Clear “Want of
Jurisdiction™ Thereby Losing Immunity, Absolutely filed on 08/28/14 4903-4912
EX Parte and/or Notice of Motion filed on 08/28/14 4913
Ex Parte Application for Order Requiring Material Witness to Post Bail
| filed on 03/10/09 0232-0236
Ex Parte Motion for an Order Shortening Time filed on 08/16/10 1292-1293
Ex Parte Motion for Appeintment of Counsel Pursuant io NRS 34.750
filed on 09/15/14 4950-4952
Ex Parte Motion for Defense Costs filed on 06/30/10 1037-1043
Ex Parte Motion for Production of Documnents {Specific) Papers,
Pleadings and Tangible Property of Defendant filed on 01/13/14 4714-4720
Ex Parte Mation for Reimbursement of Legal Cost of Faretta Canvassea
Defendant to Above Instant Case filed on 12/13/13 4701-4707
Ex Parte Motion for Release of Medical Records filed on 04/08/1 1 3041-3042
Ex Parte Motion to Extend Prison Copywork Limit filed on 06/24/15 5438-5441
Exhibits 1o Petition for Writ of Habeas Corpus by a True Pretrial Detainee
filed on 09/15/14 4954-4980
Ex-Parte Motion for Reimbursement of Incidental Costs Subsequent the
Court Declaring Defendant Indigent and Granting Forma Pauperis filed
on 01/21/14 4722-4747
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Ex-Parte Motion to Extend Prison Copywork Limit filed on 01/28/14 4764-4767
Filing in Support of Motion to Seal Records as Ordered by Judge filed on
(04/19¢12 3438-3441
Findings of Fact, Conelusion of Law and Order filed on 10/02/15 5528-5536
Information filed on 12/19/08 DGO1-0003
Instructions 1o the Jury {Instruction No. 1) filed on 09/02/10 1359-1426
Instructions to the Jury filed on 03/20/09 (0246-0288
Judgment of Conviction (Jury Trial) filed on 09/05/12 46234624
Judgment of Conviction filed on 05/08/09 0327-0328
Judicial Notice Pursuant NRS 47.140(1}-NRS 47. 1 30(2) Supporting Pro-
Se Petition Pursuant NRS 34.360 filed on 03/12/15 5082-5088
Jury List filed on 06/12/12 3456
Jury List filed on 08/25/10 1396
Letters in Aid of Sentencing filed on 05/04/00 0324-0326
Motion by Defendant O°’Keefe filed on 08/19/10 1329-1334
Motion for Complete Rough Draft Transcript filed on 04/03/12 3430
Motion for Judicial Notice the State’s Failure to File and Serve Response
in Opposition filed on 02/24/14 4800-4809
Motion for Judicial Ruling filed on 05/24/10 1628-1030
Motion for Leave to File Supplemental Petition Addressing All Claims i
the First Instance Required by Statute for Judicial Economy with
Affidavit filed on 06/15/15 5420-5422
Motion for Relief from Judgment Based on Lack of Jurisdiction for U.S.
Court of Appeals has not Issued any Remand. Mandate, or Remittitur
filed on 07/23/14 48714880
Mation to Continue Trial filed an 06/01/12 3450-3455
Motion to Dismiss Counsel filed on 10/03/11 3164-3168
Motion to Modify and/or Correct Illegal Sentence filed on 01/27/14 4749-4759
Metion to Place on Calendar filed on 10/26/1 1 J169-3182
Motion te Place on Calendar filed on 11/28/11 3184-3192
Motion to Withdraw as Counsel filed on 04/29/1 1 3044-3047
Moeotion to Withdraw Counse] filed on 11/28/11 3193-3198
Motion to Withdraw Counsel for Conflict and Fajlure to Present Claims
when LA.C. Claims Must be Raised Per Statute in the First Petition

 Pursuant Chapter 34 filed on 06/08/15 5148-5153
Mation to Withdraw filed on (9/14/10 1434-1437
Notice of Appeal filed on 03/13/14 4843-4849
Notice of Appeal filed on (4/11/14 4858-4861
Notice of Appeal filed on 05/21/09 0332-0333
Natice of Appeal filed on 07/31/15 5467-5472
Notice of Appeal filed on 08/11/15 3475-5483
Notice of Appeal filed on 08/29/14 4923-4924
Notice of Appeal filed on 10/21/15 3552-5553
Notice of Appeal filed on 11/03/15 5569-5571
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Notice of Appeal filed on 11/21/14

5067-5069

Notice of Change of Address filed on 06/06/14

48644865

Notice of Defendant’s Expert Witness filed on 02/20/09

0180-0165

Notice of Defendant’s Witnesses filed on 03/06/09

0224-0227

Notice of Entry of Findings of FacL. Conclusion of Law and Order filed
on 10/06/15

3537-5546

| Notice of Expert Witnesses filed on 03/05/0%

0222-0223

Notice of Motion and Motion by Defendant O’ Keefe for a Reasonable
Bail filed on 09/24/10

1441-1451

Notice of Motion and Motion by Defendant 0" Keefe for Discovery filed
on 08/62/10

1211-1219

Notice of Motion and Motion by Defendant O Keefe for Evidentiary
Hearing on Whether the State and CCDC have Comphed with Their
Obligations with Respect to the Recording of a Jail Visit Between
("Keeie and State Witness Cheryl Morris filed on 08/02/10

1220-1239

Notice of Motion and Motion by Defendant O Keefe to Admit Evidence

Pertaining to the Alleged Victim's Mental Health Conditjon and History,
Including Prior Suicide Attempts, Anger Qutbursts. Anger Management

Therapy, Self-Mutilation and Errratic Behavior filed on 07/21/10

1064-1081

Notice of Motion and Motion by Defendant O'Keefe to Admit Evidence
Pertaining te the Alleged Victim's Mental Health Condition and History,
Including Prior Suicide Attempts, Anger Qutbursts, Anger Management

Therapy. Self-Mutilation and Erratic Behavior filed on 07/21/10

1099-1116

Notice of Motion and Motion by Defendant O"Keefe to Admit Evidence
Showing LVMPD Homicide Detectives Have Preserved Blood/Breath
Alcohol Evidence in Another Recent Case filed on 08/02/19

1199-1210

Notice of Motion and Motion by Defendant O"Keefe to Dismiss on
Grounds of Double Jeopardy Bar and Speedy Trial Violation and,
Alternatively, to Preclude State's New Expert Witness, Evidence and
Argument Relating to the Dynamics or Effects of Domestic Violence and
Abuse filed on 01/07/11

2785-2811

Notice of Metion and Motion by Defendant O’ Keefe 10 Preclude Expert
Testimony filed on 08/16/10

1284-1291

Notice of Motion and Motion by Defendant O’Keefe to Preclude the State
from Introducing at Trial Other Act or Character Evidence and Other
Evidence Which is Unfairly Prejudicial or Would Violate his
Constitutional Rights filed on 07/21/10

1047-1063

Notice of Motion and Motion by Defendant O"Keefe to Preciude the State
from Introducing at Trial Other Act or Character Evidence and Other
Evidence Which is Unfairly Prejudicial or Would Violate his
Constitutional Rights filed on 07/21/10

1082-1098

Notice of Motion and Motion by defendant O"Keefe to Preclude the State
from Introducing at Trial Improper Evidence and Argument filed on
01/03/11

i682-2755

Notice of Motion and motion by Defendant O"’Keefe to Suppress his

-5
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Statements to Police, or, Alternatively. to Preclude the State from

Introducing Portions of his Interrogation filed on 08/02/10 1152-1198
Notice of Motion and Motion for Leave of Court to File Motion for
Rehearing — Pursuant to EDCR. Rule 2.24 filed on 08/29/14 4614-402]
Netice of Motion and Motion in Limine to Admit Evidence of Other Bad
Acts Pursuant to NRS 48.045 and Evidence of Domestic Violence
Pursuant to 48.061 filed on 01/06/11 2762-2784
Notice of Motion and Motien to Admit Evidence of Other Crnimes filed on
02/02/09 0150-0165
Notice of Motion and Motion to Admit Evidence of Palygraph
Examination Results filed on 03/29/12 3412-3415
Notice of Motion and Motion to Dismiss based Upon Violation{s) of the
Fifth Amendment Component of the Double Jeopardy Clause,
Constitutional Coliateral Estoppel and, Alternatively, Claiming Res
Judicata, Enforceable by the Fourteenth Amendment Upaon the States
Precluding State’s Theory of Prosecution by Unlawful Intentionzal
Stabbing with Knife, the Alleged Battery Act Described in the Amended
Information filed on 03/16/12 3201-3224
Notice of Motion and Mation to Seal Records filed on {(3/22/12 3416-3429
Notice of Motion and Motion to Waive Filing Fees for Petition for Writ of
| Mandamus filed on 12/06/13 46954697
Notice of Motion and Motion toe Withdraw as Aftormey of Record filed on
09/25/15 5517-5519
Notice of Motion and Motion to Withdraw as Attorney of Record filed on
09/29/15 3525-5527
Notice of Motion filed on 01/13/14 4721
 Notice of Motion filed on 01/21/14 4748
Notice of Motion filed on 01/27/14 4760
Notice of Motion filed on 02/24/14 4810
Notice of Motion filed on 03/04/14 4833
Notice of Motion filed on D6/08/15 5154-5160
Notice of Motion filed on 07/23/14 4890
Notice of Motion filed on 08/29/14 4922
Notice of Motion filed on 09/15/14 4953
Notice of Witness and/or Expert Witnesses filed on 02/03/00 0166-0167
Notice of Witnesses and/or Expert Witnesses fited on 02/1 7/00 0178-0179
NV Supreme Court Clerks Certificate/ Judgment Affirmed filed on
02/06/15 5072-5081
NV Supreme Court Clerks C ertificate/Judgment Affirmed filed on
67/26/13 4653-4661
NV Supreme Court Clerks Certificate/Judgment Dismissed filed on
06/18/14 4866-4870
NV Supreme Court Clerks Certificate/Judgment Dismissed tiled on
03/12/15 5089-5093

NV Supreme Court Clerks Certificare/Judgment Dismissed filed on

"
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(9/28/15 5520-5524
NV Supreme Court Clerks Certificate/Judgment Dismissed filed on
10/29/14 3062-5066
O’Keefe’s Reply to State’s Opposition to Motion to Admit Evidence
Showing LVMPD Homicide Detectives have Preserved Blood/Breath
Alcohol Evidence in Another Recent Case filed on 08/13/10 1256-1265
Opposition to State’s Motion to Admit Evidence of Other Bad Acts filed
on 02/06/09 0169-0172
Order Authorizing Contaci Visit filed on 03/04/09 0219-0220
Order Authorizing Contact Visit filed on 08/12/10 1253-1254
Order Denying Defendant’s Ex Parte Motion to Extend Prison Copywork
Limit filed on 08/]3/15 5486-3488
Order Denying Defendant’s Ex-Parte Motion for Reimbursement of
Incidental Costs Declaring Defendant Ingigent and Granting Forma
| pauperts filed on 03/11/14 4840-4842
Order Denying Defendant’s Motion for Relief From Judgment Based on
Lack of Jurisdiction for U.S. Court of Appeals had not Issues any
Remand, Mandare or Remittatture filed on 09/04/14 4927-4929
Order Denying Defendant’s Motion to Dismiss filed on 04/11/12 3434-3435
Order Denying Defendant’s Motion to Seal Recoreds and Defendant's
Motion to Admit Evidence of Plygraph Examination filed on 05/24/12 3448-3449
Order Denying Defendant's Petition for Writ of Mandamus or in the
Alternative Writ of Coram Nobis; Order Denying Defendant”s Motion to
Waive Filing Fees for Petition for Writ of Mandamus; Order Denying
Defendant’s Motion to Appoint Counsel filed on 01/28/14 4761-4763
Order Denying Defendant’s Pro Per Motion for Judifical Notice- The
State’s Faihure to File and Serve Response in Opposition filed on 04/01/14 | 4855-4857
Order Denying Defendant’s Pro Per Motion for Leave to File
Supplemental Petition Addressing all Claims in the First Instance
Required by Statute for Judicial Economy with Affidavit filed on
G7/15/15 3464-5466
Order Denying Defendant’s Pro Per Motion to Modify and/or Correct
Ilegal Sentence filed on03/25/14 4852-4854
Order Denying Defendant’s Pro Per Motion to Withdraw Counsel for
Conflict and Failure 1o Present Claims When LA C. Claims Must be
Raised Per Statute in the First Petition Pursuant to Chapter 34 filed on
0715115 5461-5463
Order Denying Matthew D. Carling’s Motion to Withdraw as Attomey of
Record for Defendant filed on 11/19415 5574-3575
Order Denying Motion 1o Disqualify filed on 10/06/14 5037-5040
Order filed on 01/30/09 0149
Order filed on 11/06/10 1462-1463
Order for Petition for Writ of Habeas Corpus filed on 10/15/14 5051
Order for Production eof inmate Brian O°Keefe filed on 05/26/10 1032-1033
| Order for Return of Fees filed on |1/10/11 3183

el




\-ﬂm--lr:h'l.n.hmm.—-

MNMNMNMMM_H_H_HI—IF—.I—PI—.

Order for Transcripts filed on 04/30/12 3442
Order Granting and Denying in Part Defendant’s Ex-Parte Motion for

Production of Documents (Specific) Papers. Pleadings. and Tangible

Property of Defendant filed on 02/28/14 4818-4820
Order Granting Ex parte Motion for Defense Costs filed on 07/01710 1044-1045
Order Granting Request for Transeripts filed on 01/20/11 2966-2067
Order Granting Request for Transeripts filed on 04/27/11 3043
Order Granting Request for Transeripts filed on 09/14/10 1430-1431
Order Granting Request for Transcripts filed on 09/16/10 1438-1439
Order Granting, in Part, and Denying, in Part. Motion by Defendant

O’Keefe for Discovery filed on 08/23/10 1394-1395
Order Granting, in Part, and Denying, in Part. Motion by Defendant

O’Keefe to Preclude the State from Introducing at Trial Other Act or

Chatacter Evidence and Other Evidence Which is Unfairly Prejudicial or

Would Violate his Constitutional Rights filed on 09/09/10 1427-1429
Order Granting, in Part, the State’s Motion to Admit Evidence of Other 3199-3200
Bad Acts filed on 03/13/12

Order Releasing Medical Records filed on 04/08/1 1 3039-3040
Order Requiring Material Witness 1o Post Bail or be Committed to

Custody filed on 03/10/09 0230-0231
Order Shortening Time filed on 08/16/10 1283
Petition for a Writ of Mandamus or in the Alternative Writ of Coram

Nobis filed on 12/06/13 46634694
Petition for Writ of Habeas Corpus or in the Alternative Motion to

Preciude Prosecution from Seeking First Degree Murder Conviction

Based Upon the Failure to Collect Evidence filed on 01/26/09 0125-0133
Petition for Writ of Habeas Corpus Pursuant to NRS 34.360 Exclusive |

Based On Subject-Matter of Amended Information Vested in Ninth

Cireuit by notice of Appeal Then “COA”™ Granted on a Double Jeopardy

Violation with No Remand Issued Since filed on 09/15/14 4940-4949
Petitioner”s Supplement with Exhibit of Oral Argument Scheduled by the

Ninth Circuit Court of Appeals for November 17, 2014, Courtroom #1

tiled on 10/01/14 4984-4988
Pro Se “Reply to State’s Opposition to Defendant’s Pro Se Motion to

Meodify and/or Correct Illegal Sentence filed on 03/04/14 4821-4832
ProSe “Reply™ to State’s Opposition to Defendant™s (Ex-Parte) “Mation

for Reimbursement of Incidental Costs Subsequent the Courts Declaring

Defendant Indigent and Granting Forma Pauperis™ filed on 02/24/14 4792-4799
Receipt of Copy filed on 01/03/11 2761
Receipt of Copy filed on 01/12/1) 2812
Receipt of Copy filed on 01/12/11 2813
Receipt of Copy filed on 01/18/11 2876
Receipt of Copy filed on 01/27/09 (134
Receipt of Copy filed on 01/30/09 0146
Receipt of Copy filed on 02/106/09 0168
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 Receipt of Copy filed on 03/04/09 | 6221
Receipt of Copy filed on 03/24/09 0323
Receipt of Copy filed on 05/24/10 1031
Receipt of Copy filed on 06/13/11 ile3
Receipt of Copy filed on 06/30/10 1636
Receipt of Copy filed on 08/02/10 1240
Receipt of Copy filed on 08/02/10 1241
Receipt of Copy filed on 08/02/10 1242
Receipt of Copy filed on 08/02/10 1243
Reeeipt of copy filed on 08/13/10 1255
Receipt of Copy filed on (09/14/10 1432
Receipt of Copy filed on 09/17/10 1433
Receipt of Copy filed on G9/21/10 14410
Receipt of File filed on 07/01/10 1046
Reply in Support of Supplemental Petition for Writ of llabeas Corpus
(Post-Conviction) filed on 08/25/15 3500-3510
Reply to State’s Response to Defendant’s Pro Per Post-Conviction
Petition for Habeas Corpus filed on 06/16/15 5423-5432
Reply te State’s Response to Defendant's Supplemental Petition for Writ
of Habeas Corpus filed on 08/24/15 5489-5499
Regeust for Rough Draft Transcripts filed on 10:21/15 5549-5551
Request for Rouph Draft Transcripts filed on 0771 7/12 3458-3460

Request for Certified Transcript of Proceeding filed on 09/05/09 0772-0723
Request for Rough Draft Transcript filed on 05/21/09 0329-0331
Request for Rough Drafi Transcripts filed on 11/20/12 4629-4631

| Retumn to Writ of Habeas Corpus filed an 01/20/69 0135-0145
Second Amended [nformation filed on 08/19/10 1326-1328
State’s Opposition to Defendant’s (Ex-Parte) “Motion for Reimbursernent
of Incidental Costs Subsequent the Courts Declaring Defendant Indigent
and Granting Forma Pauperis” filed on 02/07/14 4768-4791
State’s Opposition to Defendant’s Motion for a Reasonable Bail filed on
09/27/10 1452-1461
State’s Opposition to Defendant™s Motion for Judicial Notice — The
State’s Failure to File and Serve the Response in Opposition filed on
03/10/14 4834-4839
State’s Opposition to Defendant’s Motion to Dismiss filed on 03/217]2 3407-3411
State’s Opposition o Defendant’s Motion to Preclude the State from
Introducing at Trial Improper Evidence and Argumnent filed on 01/12/11 2814-2871
State’s Opposition to Defendant’s Motion to Seai Records filed on
04/05/12 3431-3433
State’s Opposition to Defendant’s Motion to Suppress his Statements to
Police, or, Alternatively, to Preclude the State from Introducing Portions
of his Interrogation filed on 08/17/10 1506-1319

State’s Opposition 10 Defendant’s Motion to Withdraw Counsel for
Conflict and Failure to Present Claims When [.A.C. Claims Must be

-0
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Raised Per Stetute in the First Petition Pursuant to Chapter 34 filed on
06/25/15

54425446

State’s Opposition to Defendant’s Pro Per Motion for Leave of Court 1o
File Motion. . .Rule 2.4 filed on 09/12/14

4535-4539

State’s Opposition to Defendant’s Pro Per Motion to Chicf J udge to
Reassign Case to Jurist of Reason Based on Pending Suit Against judge
Michael Villani for Proceeding in Clear “Warit of Jurisdiction™ Thereby
Losing Immunity, Absolutely filed on 09/12/14

46930-4934

State’s Opposition to Defendant’s Pre Per Motion to Muodify and/or
Correct Illegal Sentence filed on 02/24/14

4811-4817

State’s Opposition 1o Motion for Evidentiary Hearing on Whether the
State and CCDC have Complied with their Obligations with Respect to
the Recording of a Jail Visit Between O'Keefe and State Witness Cheryl
Morris filed on 08/10/10

1244-1247

State’s Opposition to Motion to Admit Evidence Pertaimng to the Alleged
Victim’s Mental Health Condition and History, Including Prior Suicide
Attempts, Anger Qutbursts, Anger Management Therapy. Self-Mutilation
and Erratic Behavior filed on 08/16/10

1277-1282

State’s Opposition to Motion to Admit Evidence Showing LVMPD
Homicide Detectives Have Preserved Blood/Breath Alcohol Evidence in
Another Recent Case filed on 08/10/10

1248-1252

State’s Opposition to Motion 1o Dismiss and. Altemnatively, to Preclude
Expert and Argument Regarding Domestic Violence filed on 01/18/11

2908-25665

State’s Opposition to Motion to Preclude Expert Testimony filed on
(8/18/10

1320-1325

State”s Response and Motion to Dismiss Defendant’s Motion for Reliel
from Judgment Based on Lack of Jurisdiction for U.S. Court of Appeals
had not [ssued any Remand, Mandare or Remittatture of filed on 08/07/14

4891-4902

State’s Response and Motion to Dismiss to Defendant's Pro Per Petition
for Writ of Habeas Corpus Pursuant to NRS 34.360 Exclusive based on
Subject-Matter of Amended Information Vested in Ninth Circuit by
Notice of Appeal Then “COA™ Granted on a Double iEopardy Violatio
with No Remand Issued Since (Post Conviction), Amended Peition and
Accompany Exbibits, Opposition 10 Request for Evidentiary Hearing. and
Opposition to Pro Per Motion to Appoint Counsel filed on 10/10/14

5041-5050

State’s Response to Defendant’s Motion 1o Preclude the State from
Introducint at Trial Other Bad Acts or Character Evidence and Other
Evidence that is Unfairly Prejudicial or Would Violate his Contimationsal
Righits filed on 08/ 6/10

1268-1276

State's Response to Defendant’s Petition for a Writ of Mandamus or in
the Allernative Writ of Coram and Response to Motion to Appoint
Counsel filed on 12/31/13

4708-4713

State’s Response to Defendant’s Pro Per Post-Conviction Petition for Writ
of Habeas Corpus filed on 06/02/15

3145-5147

State’s Response to Defendant’s Pro Per Supplemental Petition for Wt

- 10 -
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[ of Habeas Corpus and Evidentiary Hearing Request, “Motion for Leave 1o |

File Supplemental Petition Addressing all Claims in the First Instance
Required by Statute for Judicial Economy with Affidavi," “Repiy to
State’s Response to Defendant’s Pro Per Post Conviction Petition for
Habeas Corpus,” and “Supplement with Notice Pursuant NRS 47.150(2):
NRS 47.140(1), that the Untied States Supreme Court has Docketed (#14-
10093} the Pretrial Habeas Cerpus Matter Pursuant 28 USC 2241(e)(3)
from the Mooting of Petitioner’s Section 2241 Based on a Subsequent
Iudgment Obtained in Want of Jurisdiction While Appeal Pending™ filed

on 07/09/15 5455-3458

State’s Response to Defendant’s Reply in Support of Supplemental Posi-

Conviction Petition for Writ of Habeas Corpus filed on 09/03/15 5511-5516

State’s Response to Defendant’s Supplement to Supplemental Petition for

Writ of Habeas Corpus (Post-Conviction) filed on 07/31/15 5473-5475

State's Supplemental Opposition 10 Motion to Seal Records filed on

04/17/12 3436-3437

Stipulation and Order filed on 02/10/09 0173-0174

Substitution of Anorney filed on 06/29/10 1034-1035

Supplement to Supplemental Petition for Writ of Habeas C orpus (Post-

Conviction) filed on 07/13/15 5459-5460

Supplement with Notice Pursuant NRS 47.150 (2); NRS 47.140 {(1). That

the United State’s Supreme Court has Docketed (#14-10093) The Pretrial

Habeas Corpus Matter Pursuant 28 U.S.C.§ 229) €43} From the Mooting

of Petitioner’s Section 2241 Based on a Subsequent Judgment Obtained in

Want of Jurisdiction While Appeal Pending filed on 06/17/15 5433-5437

Supplemental Appendix of Exhibits to Petition for 2 Writ of Habeas

Corpus Exhibits One (1) Through Twenty Five (25) filed on 06/12/15 5161-5363

Supplemental Notice of Defendant’s Expert Witnesses filed on 07,297 i0 1117-115]

Supplemental Notice of Expert Witness filed on 05/17/12 3443-3447
Supplemental Notice of Expert Witnesses filed on 01/03/11 2736-2760

Supptemental Notice of Expert Witnesses filed on 08/13/10 1266-1267

Supplemental Notice of Expert Witnesses filed on 08716/10 1297-1305

Supplemental Notice of Witneszes filed on 01/14711 2872-2875

Supplemental Notice of Witnesses filed on 03/10/09 0228-0229

Supplemental Notice of Witnesses filed on 03/1 1/09 0237-0238

Supplemental Petition for Writ of Habeas Corpus (Post Conviction) filed

on 04/08/15 5094-5144

Supplemental Petition for Writ of Habeas Corpus filed on 06/15/15 5364-5419

Verdict filed on 03/20/00 (289

Verdict filed on 06/15/12 3457

Verdict Submitted to the Jury but Retumed Unsigned fled on 09/02/10 1357-1398
| Writ of Habeas Corpus filed on 01/30/09 0147-0148
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TRANSCRIPTS

]

Document | Page No.
Transcript — Al Pending Motions and Calendar Call filed on 02/04/11 2596-3038
Transcript — All Pending Motions filed on 07/10/09 0351-0355
Transcript ~ All Pending Motions filed on 08/30/12 3461-3482
Transcript — All Pending Motions filed on 11/23710 1464-1468
Transcript — All Pending Motions on 07/10/09 {348-0350
Transcript — Calendar Call filed on 02/04/11 2968-2973
Transcript — Calendar Call filed on 08/36/12 3520-3535
Transcript — Continued Heuring: Motion in Limine to Present Evidence of
Other Bad Acts filed on 08/30/12 3483-3509
Transcript — Defendant’s Petition for Writ of Habeas Corpus (Post
Conviction) filed on 10/29/15 5560-5564
Transcript - Defendant’s Pro Per Motion to Dismiss Based Upon
Violation(s) filed on 08/30/12 3510-3519
Transcript — Defendnat’s Motion to Settle Record filed on 07/ 10/09 0342-0345
Transcript ~ Entry of Plea/Trial Setting filed on 07/10/9 0356-0358
Transeript — Jury Trail - Day 1 filed on 10/14/09 0724-1022
Transcript — Jury Trial — Day | filed on 07/10/09 0582-0651
Transcript — Jury Trial — Day 1 filed on 07/10/09 {652-0721
| Transcript — Jury Trial - Day 1 filed on 09/04/12 4278-4622
Transeript — Jury Trial — Day | filed on 11/23/10 15375-1602
Transcript — Jury Trial — Day 2 filed on 07/10/09 05150581
Transcript - Jury Trial — Day 2 filed on 11/23/10 1603-1615 |
Transcript — Jury Trial — Day 2 on 09/04/12 4001-4227
Transcript — Jury Trial - Day 3 filed on 07/10/09 0462-0514
Transcript — Jury Trizl — Day 3 filed on 11/23/10 i616-1738
Transeript — Jury Trial - Day 3 on 09/04/12 3779-4000
Transcript — Jury Trial — Day 4 filed on 07/10/09 0408-0451
Transcript — Jury Trial — Day 4 filed on 11/23/10 1739-2032
Transcript — Jury Trial — Day 4 on 09/04/12 3600-3778
Transcript — Jury Trial — Day 5 filed on 07/10/09 0359-0407
Transeript — Jury Trial — Day 5 filed on 09/04/12 3538-3599
Transcript — Jury Trial — Day 5 filed on 11/23/10 2033-2281
Transcript ~ Jury Trial — Day 6 filed on | 1/23/10 2282-2507
Transcript - Jury Trial — Day 7 filed on 11/23/10 2508-2681
Transcript - Jury Trial — Day 8 filed on 11/23/10 1469-1470
Transcript — Jury Trial — Day 9 filed on 11/23/10 1471-1478
Transeript ~ Matthew D, Carling's Motion to Withdraw as Attorney of
Record for Defendant filed on 10/29/15 5557-5559
Transcript — Motions Hearing — August 17. 2010 filed on 1 1/23/10 1479-1499
Transcript — Motions Hearing — August 19, 2010 filed on 1 1/23/10 1500-1536
Transcript — Motions Hearing — August 20, 2010 filed on 11/23/10 1537-1578
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Transeript — Notice of Motion and Motion by Defendant O'Keefe to
Preclude the State from Introducing at Trial Improper Evidence and

Argument filed on 02/04/11 2974-2989
Transcript — Partial Transcript of the Jury Trial - Day 2 filed on 03/18/09 | 0240-0244
Transcript —~ Petrocelli Hearing filed on 05/19/11 3049-3162
Transcript ~ Proceedings filed on 01/02/09 0028-0124
Transcript — Sentencing August 16, 2012 filed on 12/03/12 4632-4635
Transcript ~ Sentencing August 28, 2012 filed an 12/03/12 4636-4652
Transcript — Sentencing filed on 07/10/09 03537-0341
Transcript - Status Check: Availability of Dr. Benjarmin for Trial filed on

| 02/04/11 2990-2993
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THE COURT: &re you zcguainted with anybody in law

enforcement?
FROSPECTIVE JURDR NG, 040: Ho.

THE COURT: Have you ever —— you or anyone
associated with you ever been the victim of a crime?
PROSPECTIVE JUROR WO, (040: HNo,

THE COURT: Arrested for a crime?

PROSPECTIVE JURQR NG, 040: No.

THE COURT: You ever served on & Jjury?

PROSPECTIVE JUROH NC, 040: Yes.

THE COURT: How many times, conce?

PROSPECTIVE JURCE NO. 040: Once.

THE COURT: Where? Here?

PROSPECTIVE JUROR NG. 040: Here.

THE COURT: Was it a criminal matter, or a
matter?

PRGSPECTIVE JUROR NG, $40: Eriminal.

THE COURT: Do you remember the charge?

PROSPECTIVE JURCE NO. 040: There were aix
counts of sexual assault on a minor under the age of

37 counts of possession of child pocnography.

THE COURT: Okay. And you were picked as a juror?

PROSPECTIVE JUROR NO. 040: Yes.
THE COURT: Were you picked as foreman?

FROSPECTIVE JUROE NO. 040: Yes.

ROUGH DRAFT TRANSCRIPT
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THE COURT: Without telling me what the verdicr was,
did your jury reach a verdict?

FROSPECTIVE JUROR NO. (40: We reached a verdict on
all but two counts.

THE COURT: 0Okay. All right, &ll right. B2ll right.
And you pretty well remember the judge giving you instructions
uf law at the conclusion of the cass?

PROSPECTIVE JUROR NQ. D40: Yes,

THE COURT: And you could follow my instructiens in
this particular case?

PROSPFECTIVE JURCE KO. 040: Yes.

THE COURT: Could you be a fair and impartial juror
in this case?

FROSPECTIVE JURQOR NO. 04{: Yes.

THE CQURT: Thank you. State, guestions; pass for

causa?
M5. MERCER: When was your prior service?

PROSPECTIVE JUROR NWO. 040: 1t was in February of
2009,

ME. MERCER: 0Okay. And do you remember who the
prosecutor was, by any chance?

PROSPFECTIVE JURCR NO. 0490: The prosecultors were
Vickl Monroe, and Tom -- the last name escapes me.

M5. MERCER: Morec?

FROSPFECTIVE JUROR HO. 040: Yes.

ROUGH DRAFT TRANSCRIPT
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M5. MERCER: Thank you. Have you ever had anybody
close to you that was a victim of domestic viclence?

PROSPECTIVE JUROR NO. 040: Not that I'm aware of.

ME. MERCER: Have you ever witnessed an incident of
domestic viclence?

PROSPECTIVE JURCR WQ. 040: HNo.

M3. MERCER: Do you have any strong feelings about
domestic violence that would impact your ability to be fair
and impartial in this case?

PROSFECTIVE JURCOR NO. 040: HNo.

ME. MERCER: Is there anything that we haven't asked
you already that you think would affect your ability to be
fair and impartial in this case?

PROSPECTIVE JURCR NQ, 040: I don't believe so.

MZ. MERCER: Do you believe that domestic vielence
is an issue that should be dealt with within the home, or are
¥you okay with State involvement?

PROSPECTIVE JURCR NO. 040: I'm fine with State
involvement.

MS5. MERCER: Do you think that it‘s eyer okay to uss
violence to scolve & verbal dispute?

PROSPECTIVE JUROR HNO. 040: No.

M5. MERCER: Pass for cause, Yopur Honer.

THE COURT: Thank you. Mr. O'Keefe, guesticns: pass

far cause?
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MR. Q'REEFE: Pess for cause, Your Honor.

THE COURT: Thank you, Mr. O'Keefe, The State can
exercise it's thicd peremptory chalienge, if it sees fit.

MR. LALLI:; Your Honor, the State would thank and
excuse Juror number 35 in sear 12, Ms, Murphy.

THE CQURT: BAll right. Please report back ta the
jury commissioner. Clerk, call another FProspective juror,

THE CLERK: Nella Eumphries.

THE COURT: Take that seat there, ma'am. How long
you been in Las Vegas?

PROSPECTIVE JUROR MO. 041: 24 years.

THE COURT: Are you related te Marc Humphries chen?

PROSPECTIVE JUROE ND. 061: Yasg.

THE COURT: You are related to him. What is your
relaticnship?

FROSPECTIVE JURCR NO. 041: Brother and sister.

THE COURT: Whao?

PROSPECTIVE JUROR NO. (041: Brather and sister.

THE COURT: Ch.

PROSPECTIVE JURCR NO. 041: How it happened, we
don't knew, that we both ended up —-

THE COURT: Inceresting.

PROSFPECTIVE JUROR NG. 041: -- the second day.

THE COURT: I'm not suze I ever had -- in 38 yaars

being on the bench, I'm not sure I ever had a brother and
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sister, ar a mother and son.

PROSPECTIVE JUROR MNO. 041: It's a first.

THE COURT: I'm not sure -- we gobt a oroblem with
that? I mean, I -- you know, they're related. You don't live
in the same household, do you?

PROGSFPECTIVE JURCR NG. 012: No.

PROSPECTIVE JURCR NHOD. 041: Ho.

THAE COURT: You want me to keep going?

MR. LALLI: Can we approach?

THE COURT: Sure.

{Qff-record bench conference}
THE COURT: It's -- you know, T don't wanpt to rell

my age. It's unfortunate. I've always picked a jury, you
know, hopefully the first day, unless it's ancther case that
took two days, And I didn't leave the bench until I picked a
jury, if I was close. But I can't do that taday.

We're close to picking a jury, but we still have
mare to do. So, I have to stop the court at 5:00 o'clock
sharp. You know, everybody has financial problems. The
county has financial -- they don't want any overtime, Sop --
not for me, but for the staff and everything.

So, I'm going to have to stop at 5:00 o' clock, and
then everybady come back tomorrow morning, which 1'11 te]ll ¥ou
in a2 minute. But it's unfortunate you're goeing to have to

come back. T mean, you guys are goling to have to come back

ROUGH DRAFT TRANSCRIPT

N046"4




ig
11
12
13
14
15
LR
17
18
18
20
21
22
23
24
25

328
anyway, bus the other prospective jurors have te come back
also. I just wanted to remind you that I have to do it. So,
we only have a few minutes,

MNow, you're Nellie Humphries?

FROGPECTIVE JUROR NO. 041: HNella,

THE COURT: HNella, Nella, Naila.

PROSPECTIVE JUROR MO, 041: Yes,

THE COURT: Wha's older? AlIl tight. A&l1 right.

PROSPECTIVE JUROR NO. CG41: I beat him up.

THE COURT: How long you been in this area, ma'am?
How long you been in Las Vegas?

BROSPECTIVE JUROR MO, 041: 24 years.

THE COURT: What de you do for a living?

FROSPECTIVE JUROR MO, 041: I work at Golden Cate in

the cage.
THE COURT: I see. Are you married®
PROSPECTIVE JUROR NO., 041: No,
THE CQURT: Crhildrcen?
PROSPECTIVE JUROR NO. 041: Yes.
THE CQURT: What de they do for a living, your
children?

PROSPECTIVE JUROCR NO. CG41: You want my honest

opinion? Nothing. It's my job: the mom. We, I only have ane

child at home still. She's 1%.

THE COURT: She's what?
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PROSPECTIVE JURDCR MNO. 041: Sna's 16.

THE COURT: Oh. ockay. So, you don'b —— have
children that don't go to work, ALl right.

PROSPECTIVE JUROR HOD. 041: Yeah, they'rs grown.

THE CQURT: Have you ever been in the military?

PROSPECTIVE JURQE HO. [41: Ho.

THE COURT: &re you acgquainted with anybody -- of
course, law enforcement, your brother. BAaybody slse?

PROSPECTIVE JURCR MO. 041l: I have a brother in-law
that's in LVED.

THE COURT: Okay. All right.

FROSPECTIVE JURCE NO. 041: That's ik,

THE COURT: Again, the follow up guestions. You're
not to give greater weight gr lesser weight to a peolice
officer's testimony simply because they're a police officer.,
You understand that?

PROSPECTIVE JURGR NG, 041: Yes.

THE COURT: Will vou follow that?

PROSPECTIVE JURCOR NGO, 041: Yes,

THE COURT: Have you orf anyone closely associated
Wwith you ever been a victim of a2 crime?

PROSPECTIVE JUROR NO. (41: Ho.

THE COURT: Or arrested for a crime?

PROSPECTIVE JURCR NO, 041: Ho.

THE COURT: Have you ever served on & jury before?

ROUGH DRAFT TRANSCRIPT

N046"6




10
11
12
13
14
15
lg
17
18
12
20
21
22
23
24
25

330
PROSPECTIVE JUROR NO. 041: MNe.

THE COURT: Could vou be fair in this case?

PROSPECTIVE JUROR HO. 041: Yes.

THE CCURT: ALl right. HNow, I'm sure the district
attaorney, they're going to ask you about the =ibling
relationship, And you just answer them. Butr Ms, -- ok, Mr.
Lalliz?

MR. LALLI: Yes, thank you. Ms. Humphries, you
indicated that you have a friend in Metro?

PROSPECTIVE JURDR NQ. Gd1: A brother in-law.

MR. LALLI: ©h, I'm aprry. Broather in-law.

FROSPECTIVE JUROR HOQ. 041: Brother in-law. TYeah.

MB. LALLI: What does he do for Metro?

PROSPECTIVE JUROR NO. 0D41: Ke's a bike cop.

MR. LALLI: Okay. He's in -- a motor -- motor cop?

FPEOSPECTIVE JUROR NO. (41: Yeah.

MR. LALLI: They don'‘t like Lo be called bike cops.
I mean, it's --

PROSPECTIVE JURDR KO, 041: Sarry.

MR. LALLI: Do you -- how close are you to your
brother in-law?

FROSPECTIVE JUROR N, C41: Mot real clase. 1 mean,
it's my sister's husband's —— brother in-law. 5Sa, but 1 mean,
we == when we get together --

MR. LALLI: See them a few times a§ year?
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PRCEPECTIVE JURQOR MO, 041: ‘“eah.

MR. LALLI: Do you talk to him abour his work?

PROSPECTIVE JUROR NG. 041: ¥Ne,

THE CCURT: And tke rest of you, please, you're
excused. Come back tomorrow. Wait gutside about -- about
9:30, all right? Just be cutside at 9:30. Thank you very
mech. You'lre excused.

UMNENOWN MALE SPEAKER: Same courtroom?

THE CQURT: Same -- yeah, right outsice here. Just

wait right vcutside here at 9:00 o' clock tomorrow morning?

UNKNOWH FEMALE SPEAKER: B:007

MR. Q'KEEFE: 5:30.

THE COURT: Excuse me, 9:30 tomerrow morning. Go
ahead. FKeep your voice up, Mr. Lalli. We'll continue.

MPR. LALLI: ©Okay. 1'11 come a litftle closer so you
can hear me.

PROSFECTIVE JURQR NO. 041; Okay.

MR. LALLI: Let me talk about this guy over here,
Mr. Humphries. The concern with people who know each other on
juries is thar, if you both stay on it, you won't egually
deliberate with the rest of the jurors, that an alliance would
be formed between you.

And I don't mean that in a bad way, but you may
listen to your brother more than you listen to anybody else,

or You may share your brother's congerns more than you share
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anyone else's concerns. Can you give us some sense of that
dynamic?

PROSPECIIVE JUROR NO. 041: Yes. Growing up --

#MR. LALLI: I know you used to beat him uop.

PROSPECTIVE JUROR MO. Q41: Yeah. That was only
when he was little. 1I'll tell you some stories later. But we
always weze baught by our parents to eazh make our own
decision aboubt situstions. Whatever his situation is, and his
decision; that's his. Don't influence me, you know, and it's
vice versa. And that's the way it has always been in our
family.

MR. LALLI: Ckay.

PROSPECTIVE JUROR NO. 041: HNow, I'm the oldest in
the family. If T say, you know, the zky is green, they don't
follow along with what I say.

MR. LALLI: All right.

PROSPECTIVE JURGCR WO, 041: That's ~-

MB. LALLI: If =-- you kpow, there have been
occasions where deliberations have become heated, and maybe
there's another juror who's going to be rude to your brother,
say something offensive to your brother. Are you going te
internalize that, or are you going to, any more so than any
cther person --

PROSPECTIVE JUROR NO. 041: mNo.

ME. LALLT: =- have a problem wikh how that -—=
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PROSPECTIVE JURDR NG, J41: HNo.
MR. LALLI: -- [ingudible)?
PROSPECTIVE JUROR NQ. J41: HNo. If it was —— if ip

was him, and somebody said something, I'd, you know, say,
wall, why are you saying that? Ng different from my brother.

MR. LALLI: Qkay. And Your Honor, may I ask Mr.
RHumphiries kind of the same —-

THE CQURT: ‘tYes.

ME. LALLI: -- issue, just 23 long as we're here?

TEE COURT: Arnd Mr. Q'Keefe can have the same
privilege, of course,

ME. LALLI: Just an this one limited iscue.

THE COURT: Sure, absolutely.

MR. LALLI:; Mr. Humphcries, is that the same with
regzpect to your sister? Do you see an alliance fcrm%ng, or do
you still see yourselves as two, co-egqual members of chis
jury, who would participate in deliberations? Or --

FROSFECTIVE JUROR NG, 01i2: T mean, I see us
thinking independently. 7T don't —— I'm npot really Jazzed
about it, to be very hanest with you. So --

MR, TALLI: Why?

PROSPECTIVE JURQR NG, 012: 1 just -- you know, I
kind of feel like, to a certain degree, it’s kind of -- you
know, there's a lot of things I've seen through the day, and I

don't want to go inte the scenario with the other gentleman
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that was i the seat over there.

But overall, i1t's just one of those things that I
Just kind of locok at and ga, it's a liztle bir
vncharacteristic, as even Judge Sonaventure reoriented. It's
the first time in 35 -- or 37 years. Ancd so —- you know. I
mean, granted, I'm going to think independently, and I'm going
to do what T need to do in regards to making an objective --

PROSPECTIVE JURCR NO, 041: Mske a decision.

PRUSPECTIVE JURCR NO. 012: -- you know, decision,
50.

MR. LALLI: Do yeu feel comfortable disagreeing with
YOUI sister?

PROSPECTIVE JUROR NHO. 012: Most cextainly. Yeah,
yeah, yeah, yeah.

MR. LALLI: Would you -- in spite of your feeling
uncamfortable about it, would you take a position againsat your
s5isterc?

PROSPECTIVE JUROR HO. (012: Most ceptainly.

MR. LALLI: Okay. So, it adds a layer of
complexity.

PROSPECTIVE JUROR NO. 012: Yes.

ME. LALLI: But do you think --

PROSEECTIVE JURGR WQ. 012: Yeah.

MR. LALLI: =-- based upon everything you've heard,

everytling that you beliéve that's expected of you as a juror,
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is it something you can do, nonetheless?

PROSPECTIVE JURCR NO. 012: Yeah, yeah. Given the
fact of being 2 professional, and I'm going to certainly, you
know, go inte the scenario, and look atk che case, and be
impartial and cbjective, and make a decision, sa.

ME. LALLI: You're & member of lsw enforcement.

PROSPECTIVE JUROR NO. 012: Uh-huh.

MR. LALLI: And if you have this ppinion, ha's
guilty, Brian O'Keefe is guilty as charged, and your sisker
says, no, he's not, he's not, are you gaing to stand firm on
your position that he's guilty, or are you going tc listen to
sister?

PROSPECTIVE JURCR NO. ©l2: No, I'm going to atand
firm en my decision.

MR. LALLI: (kay. All right. Your Honer, I don't
have anymore questicning on this issue. However, I do have
some other guestions --

THE COURT: Yeah, g¢ shead.

MR. LALLI: --— for Ms. Humphries., sShall I continue?

THE COURT: Yesh, you may as well.

MR. LALLI: Okay.

THE COURT: Just as long as youw hurry it up a
litgle, I appreciate it.

ME. LALLI: All right. Do you have any feelings

about -- strong feelings about domestic vielence?
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PROSPECTIVE JUROR NQO. 041: I think there needs to
be maybe a hetter system set up for it, not to only help
women, but to help men also; naot just one-sided towards women,
or one-siced towards men. I think that wouid =elp it a lot.

MR. LALLI: Do you think the system is one-sided?

PROSPECTIVE JUROR NQ. 041: Not one-sided. What I'm
saying is, you knew, like it's -- ip zoday's socliety, It's
always the men that is the aggressor. Butr it's not always the
mar. It can be the woman, too. And I think & lot of pegple
den't see that all the time.

MR. LALLI: Qkay. S0, you think that the -- that
the belief of the publie is that iz's always the man, the
aggressor; when in truth, the woman can --

PROIJFECTIVE JURQR NG. 041; It ecould be the woman,
toc. Yes,

MR. LALLI: -- the woman could be the aggressor?

PROSFECTIVE JURQR NO. (41: Yes. Um~hum.

MR. LALLI: AlJ right. Asscming the system got
that part right, okay, do you see any other problems with the
system in how it addresses with domestic viglence?

PROSFECTIVE JURCR NO. G41: 1 think some of the
santencing for it should be a little stricter.

ME. 1ALLI: In what sernsa?

PROSPECTIVE JURCR NC. 0(41: You know, not let them

just get off the first time with like, say anger management,
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or --

MR. LALLI: What do you think should happsn?

FROSPECTIVE JURCR NQ. (41: I think there should be
-— I'm not ——

MR. LALLI: Po you think people ocught to do time in
custody for a first time cffense of domestic violence?

PROSPECTIVE JUROR MO, 041: I think it might --
maybe ib might —- well, ne, not really. But there should be a
= like -- I don't know hew to put ib. More of an education
on, why i1s it being done; you know, why is the domescic
violence going on so much? Berauge that's basically all vou
hear anymore.

MR. LALLI: 5o, you think it goes on & lot in
scciety, and we as a society need --

FROSPECTIVE JUROCR NO. 041: Kind of --

MR. LALLI: == to do more?

PROSFECTIVE JURCR NHO. D41: Yes. &and I think it's
kind of pushed under the rug 3 little bit, you know.

MR, LALLI: Okay. Se¢, 1've askad a number of people
if they think domestic violence is a private issue between a
man and a woman. You would disagree with that?

PROSPECTIVE JURCR MO. 041: To a certain degree,
ves.

MR. LALLI: Okay. Do vou -- well, let me c¢hange

gears just a little bit. Do you — well, have you ever known
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anyaone directly wheo has been invelved in a domestic wviolence
situation?

PROSPECTIVE JUROR MO, 041: Moz direckly. Just
stuff I've heard on, you koow, newspapers, TV --

MR. LRLLI: All right.

FROSPECTIVE JURCR NO. C41: -- gourktrooms.  You
know.

MR. LALLI: You'we never seen it?

PROSPECTIVE JURQR NO. 04l: HNat really .

MR. LALLI: Okay.

PROSPECTIVE JUROR NG. 141: Mo. I mean, I've seen
pecple argue and stuff like that, but nothing --

MR. LALLI: Physical?

PROSPECTIVE JUROR NO. D41: -- to the point of being
physical with anybody.

MR. LALLI: What about individuals who suffer fraom
mental illness? Do you have any firsthand experience dealing
with that?

PROSPECTIVE JUROR NO. 041: HNot really,

MR. LALLI: Knex anyone with depression, or krow
anyorne who has seen a mental health professional?

PROSPECTIVE JUROR NO. 041: No, not really.

ME. LALLI: &All right.

PROSPECTIVE JUROR NG. 041: No. Hum-um.

ME. LALLI: Do you belisve in holding peaple
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sccountabie for their actions?
PROSPECTIVE JUROR NG. 041: Yes, I do. If you are
doing scemething wrang, you should be held accountable for it.
ME. LALLI: If we prove to you that Brian O'Keefs is
guilty of murder of the second degree, would ¥ou convict him?
PROSPECTIVE JURCR NG. 041: Yes, if it's proven.

MR. LALLI: Thank you. Your Honor, we'll pass for

cause.
THE CCGURT: All right. Mr. 0'Keefe?
MR. O'KEEFE: Yeah, just a couple quick guestions,
Pass for cauvse, Your Honer. 1If T mavy, Your Honor -- I know

this is an wnusu=l situwation. Tt's directed to Ms. Nella
humphries first, apnd then -- is it Mr. Mazc —-

PROSEECTIVE JURDR NO. 012: Sure.

MR. D'KEEFE: If that's okay.

THE COQURT: Yeah.

MR. O'KEEFE: @Qkay. I just want to clarify and make
Sure -- to both of you. If the State doesn't prove their case
without a doubt, I want to make sure I understand —-

MR. LALLI: I'm going te object. That's an improper
standard, Your Honor.

THE COURT: Yesh. Without a doubt is not the
standaxd. It's the State has the burden of proving the
defendant guilty beyond a reasonable doubt, all right?

MR. O'KEEFE: And I apolegize. Thank vou. I'm
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extremaly tired. What I meant to say, if you determines, after
hearing the case, that I'm not guilty, am T understanding that
you're going to rule me apposite, just because -- or do you
see what I'm trying to say? Or if you rule -- if you feel
it's nor guilty, are you going to go the apposite —— I just
wankt Lo make clearly =zure that --

PROSPECTIVE JURCR NQ. C41: Ng, I make my own
decision. He deesn't influence me. You know, I decide Ffrom
the &videnge what I am going to voate as.

MR. O'REZFE: Ckay. And again, also, you, without a
doubt, can just individually make your own decisions? Just
for the last time, I'm just making ahsclute sure. 1 think
we're good, I --

THE COQURT: Pass for cause, then?

ME. O'KEEFE: Fass for cause.

THE COURT: All right. Thank you, Mr. Q'Keefe. The
defense can exercise it's third peremptory challenge, 1f it
seas fit,

MR. Q'KEEFE: Yes, Your Honor. I'm going to thank
and excuse Jurdr pumber -- is it seat -- or seat —- I can't
read it. I can't -- seat 5, Linda Bellew -- Bellsw,

THE COURT: All right., Please =--

ME. O'KEEFE: Juraor pumber 21.

THE COURT: Yeah. I don't know if the jury

commissioner is open ¢r not. But if not -- report to them.
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If not, go hame. All right? Thank you vary much though.

PROSBECTIVE JURDE NO, (21:

tomorrow [lnaudibla]?

Bg I have to come hack

THE COQURT: No, you're done. —-

FROSPECTIVE JUROR NO. D21: Okay.

THE COURT: You might have to fill a voucher — I'm
not sure. You know, but --

PROSPECTIVE JURCR NO. 0Z1: Yeah, T didn't get 1t

stamped. Thank you.

THE COURT: All right. BSe, we'll begin tomocrrow,

Ms. Clerk, in filling in Juror number 5, right?
MR. LALLI: Yes.
THE COQURT: And we hawve ——
THE CLERK: 1It's going to be -- do you want to know

the name?
THE COUMRT: Ho, no.

THE CLERK: Ckay.

THE COURT: We'll de that tomorrow.

THE CLERK: Okay.

THE COURT: And thank you very much, ladies and

gentlemen. I know it was a long day.

I usually dan't give

the admonitien. But you're here, and probably most of Yo are

going te stay. It depends. But I usually give rthe admonition

after we get the entires jury.

But I'm just going to say to you, pleass, don't
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topversg among yourselves, or anyone else on any subierct
connected with the trial, or read, watch, or lListen to any
report or commentary on the trial, by any persan connected
with the trial, or by any medium of information, including,
without limitation, newspapers, television, radic. And you
are not to form or express any opinian on any subject
connected with the trial until the cavse is finally submitted
Lo wou.,

5g; thanks a lot. Just be cut there at 9:30
temorrow. I've gat & motion calendar. I might be a little
late. I'm going te try to hurzy it up, bus it will be about
that time. And just don't come in individually. Just wait
outside, and the marshal will take everybody in at one time.

{Jury recessed at 5:11 p.m.}
(Pauas in the procesedings)
tOutside the presence of the prospective jury panel}

THE COURT: &All right. 3o, we'll come back -- now,
it's my understanding we discussed, Mr, Lalli and Mr. Q'Keefo,
the number of peremptory challenges that you get here, I
mean, criginally, if he wWas charged with first degree murder,
he got eight peremptory challenges: is that correct? Both of
¥ou got eight peremptory challenges?

MR. LALLI: <Correct, Your Honor.

THE CQURT: So, apparently, he was -- after the

trial, Judge Villani sentenced Mr. Q'Keefe to a maximum of 25
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1} years, with a minimum parcle eligibility of 10; plus a

2| consecutive of 240 months, with a minimum parcle eligibility

3| of %€ months, consecutive on the weapon. So, is it -- I mearn,
4| T know you're both going to stipulate that it's four —— is

3| that correcc? But I think it is by statute.

& MR. O'KEZFE: VYes, Your Honor. I think you are —-—

7] four, and then one ——
8 THE COURT: Yeah, and one -- we'll eall two -- two

3} alternate jurors; you have one preempt.

14 ME. QOTKEEFE: Each.

11 THE COURT: No, not each. Just as to bath,

12 MR. Q'KEEFE: {h, okay.

13 MR. MANINGD: This way, yeah.

14 THE COURT: Yeah.

15 ME. MANINGO: The¢ State has one, and you have one. I
16 MA. LALLI: I think the Ceourt is ¢orrect, and we

17| would =0 stipulate, Your Henor,

18 THE COURT: Okay. Well, that's fine. I just wanted
19| to clarify. Anything else to come before the Court right now? 1
20) It's late, 50 we can't really -- we'll ses everybody back at

21| 8:30 tomerrow. Hopefully I'11 be ready to ge, but it's a long
22| calendar. But 1'll do the best I can. Then, we'll finish

23| picking the jury, we'll have opening statements, and whatever
24| you want to deo, Mr. Lalli.

25 MR. LALLI: Very good, Your Honer, We haven't had
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the chance to look at the evidence. I presume it's all —- T
don’t kpnow if it's been remarked y=t, or nat, I'm not surce
where we are with that. But we'll be using evidence when wa
call rhe first witness ——

THE CLERK: I was going to —-

MR. LALLI; -— [OMOrTow.

THE CLERK: =~- remark it -- whar do you want the
ones from the ——

MR. LALLI: Heaxring?

THE CLERK: +~- the hearing? Do you want thoss just
msrked at the end? Because you wanted all the same numbers.

MR. LALLT: We will ~- so thac you don't have to
mark it unnecessarily, we will select --

THE CLER®: Qkay.

MR. LALLI: -~ which exhibicts from that wa'll use.

THE CLEFK: Okay.

ME. LALLI: There will be just a portion of that
used! neot all of it.

THE CLERK: Okay, That's why I didn't mark, because
I was -- T wasn't sure.

THE COURT: All right. See you tomorreaw. Thank
you,

MR. LALLI: Thank you, Your Honor.

MR. MANINGO: Thank you, sir.

{Proceeding concluded at 5:06 p.m., until Tuesday,

June 1d, 2012, at 2:5%2 a.m.)
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CLERK OF THE COURT

JOC

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,
CASE NC. C250630
-.\.'5-
DEPT. NO. XVI|
BRIAN KERRY O'KEEFE
#1447732

Defendant.

JUDGMENT OF CONVICTION
{JURY TRIAL)

The Defendant previously entered a plea of not guilty to the crime of MURDER
OF THE SECOND DEGREE WITH USE OF A DEADLY WEAPON (Category A
Felony), in viclation of NRS 200.010, 200.030, 193.165; and the matter having been
tried before a jury and the Defendant having besn found guilty of the crime of MURDER
OF THE SECOND DEGREE WITH USE OF A DEADLY WEAPON {Catagory A
Feiany), in violation of NRS 200.010, 200.030, 193.185; thersafter, on the 28™ day of
August, 2012, the Defendant was present in court for sentencing pro se representing
himself with stand-by counsel, LANCE MANINGO, ESQ. also present, and good cause
appesaring,

THE DEFENDANT |S HEREBY ADJUDGED guifty of said critne as set forth in
the jury’s verdict and, in addition t¢ the $25.00 Administrative Assessment Fee to be

104
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1 || waived if previously paid, and $150.00 DNA Analysis Fes including tasting to determine
genetic markers o be waived if previously paid, the Defendant is SENTENCED to the
Nevada Department of Corrections (NDC) as foliows: TO A MAXIMUM of THREE
HUNDRED (300) MONTHS with a MINIMUM Parole Eligibility of ONE HUNDRED

6 || TWENTY (120) MONTHS plus a CONSECUTIVE term of TWENTY (20) YEARS

" || MAXIMUM and E3GHT (8) YEARS MINIMUM for Use of a Deadly Weapon; with ONE

THOUSAND THREE HUNDRED NINETY-FOUR (1,294) DAYS Credit for Time Served.

10

i DATED this __ 30 day of August, 2012

12 o"""
* PN A

14 MICHAEL VILLANI

DISTRICT JUDGE
19 o
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BELLON & MANINGO, LTD, : F l L E fﬁ

LANCE A. MANINGO, ESQ.
Nevada Bar No.: 008445 i
732 5. Sixth Street, Suite 102 See 4 [0 ssMM'i2

Las Vegas, Nevada 89101 ) :
Telephone: (702) 452-6299 O Al
Facsimile: (702) 452-6298 cLias . T F COURT
Email: lam@bellonandmaningo.com iy
Anomey for Defendant r:ﬁ'ﬁ“m
BRIAMN O'KEEFE Casw Appoal Statomenl
1588670
owmacr corr NI
CLARK COUNTY,NEVADA
THE STATE OF NEVADA, b
)
Plaintiff, ¥
)
Vs, ) Case No.: C250630
) Dept. No.: XVII
BRIAN O°KEEFE, )
)
Defendant. 3
)

CASE APPEAL STATEMEN]

L. Name of appeliant filing this case appeal statement: Brian " Keefe.
2. ldentify the judge issuing the decision, judgment, or order appealed from: Judge
Michae! Villani,
s Identify each appellant and the name and address of counsel for each appellant:
Appellant: Bnan O'Keefe
Counsetl: Lance A. Maningo, Esqg.
732 8. Sixth Street, Suite 102
Las Vegas, NV 851(1
it
[

i
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4. Identify each respondent and name and address of appeliate counsel:

Respondent: Clark County District Attorney

Counsel: Stgven B. Wolfson
200 Lewis Ave.
Las Vegas, NV 89141
3. Indicate whether any attorney identified above in resporse to question 3 or 4 is

not licensed to practice law in Nevada, and, if so, whether the district court granted that
altorney perrmission to appear under SCR 42: No.

6. Indicate whether appellant was represented by appointed or retained counsel in
the district court: Appellant was represented by appointed counsel in the district cout;
however, appellant reprem'ied himself during his trial with standby counsel 1o assist him.

7. Indicate whether appellant is represented by appoinied or retained counsel on
appeal: Appellant is represented by sppointed counsel on appeal,

3. Indicate whether appellant was granted leave to proceed in forma pauperis, and
the date of entry of the district coun order granting such leave: No.

9. Indicate the date the proceedings commenced in the district court: Information
was filed December 19, 2008,

10, Provide a brief description of the natwre of the action and result in district court,
including the type of judgment or order being appealed and the relief granted by the district
court: Appellant entered a plea of not guilty to the crime of murder of the second degree with
use of a deadly weapon (Category A Felony). Defendant was found guilty afler a jury trial.
Appellant is appealing the judgment of conviction which sentenced him to a maximum of three

hundred months (308) with 8 minimum parole eligibility of one hundred twenty (120) months,
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plus a consecutive term of twenty (20) years maximum and eight {8) years minimum for Use of
2 Deadly Weapon entered on August 30, 2012 {filed September 5, 2012),

11, Indicate whether the ¢ase has previously been the subiect of an appeal to or
original wril proceeding in the Supreme Court, and, if so, the caption and Supreme Court
docket number of the prior pru@ee;iing: This case has been the subject of an appeal in the
Supreme Court. On March 20, 2009, after appeliant’s first jury trial, he was found guilty of
Second Degree Murder with Use of a Deadly Weapan. He appealed the conviction 1o the
Nevada Supreme Court, and the conviction was reversed and remanded. The appeal caption
was Brian Kerry O°Keefe vs. The State of Nevada, docket number 53859,

2. Indicate whether this appeal involves child custody or visitation: No.

13, M this is & civil case, indicate whether this appeal involves the possibility of
settlement: N/A.

DATED this 217 day of September, 2012.

BELLON & MANINGO, LTD.

LANCE A. MANINGO, ESQ.
Nevada Bar No, 506405

732 8§, Sixth Street, Suite 162
Las Vegas, Nevada §91061
Attorney for Defendant
BRIAN (¥ KEEFE
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RECEIPT OF COPY

RECEIPT OF COPY l:;t;?}endant BRIAN O’KEEFE'S CASE APPEAL STATEMENT

is hereby acknowledged this day of September, 2012,

CT ATTORNEY
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CLERK OF THE COURT

BELLON & MANINGO, LTD.
LANCE A, MANINGO, ESQ.
Nevada Bar No.: 0064053

732 8, Sixth Street, Suite 102
Las Vegas, Nevada 89101
Telephone: (702) 452-629%
Facsimile: (702) 452-6298

Email: lam@bellonandmaningo com
Standby Counsel for Defendant

BRIAN O'KEEFE
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA, }

Plaintiff, ;
vs, ; Case No.: C250630

} Dept. No.:  XVII

BRIAN O'KEEFE, )

Defendant, i

UEST FOR ROUGH DRAFT NSC

T(:  COURT RECORDER ~ MICHELLE RAMSEY

BRIAN O'KEEFE, DEFENDANT named above, by and through his stand by counsel of
record, LANCE A. MANINGO, ESQ., of BELLON AND MANINGO, LTD., requests
preparation of a mini rough draft transcript of certain portions of the procesdings before the
district court, es follows:

Dates of proceedings: 08/16/12
08/28/12

Portions of Transcript Requested: Sentencing hearings,
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This notice requests a transcript of anly those portions of the district court proceedings
which counsel reasonably and in good faith believes are necessary to determnine whether
appellate issues are present. Voir dire examination of jurors, opening statements and the
reading of jury instructions shall not be transeribed unless specifically requested above,

I recognize that I must personally serve z copy of this form on the above named court
reporter and opposing counsel, and that the above named court reporter shall have ten (14) days
from the receipt of this notice to prepare and submit to the district court the rough draft

transcript reguested herein.

DATED this 15" day of November, 2012.

BELLON & MANINGO, LTD,

—— 5,

LANCE A. MANINGO, ESQ.
Nevada Bar No. (06405

732 B, Sixth Street, Suite 102
Las Vegas, Nevada 89101
Standby Counsel for Defendant
BRIAN O'KEEFE
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RECEIPT OF COPY

RECEIPT of the above named Defendant’s REQUEST FOR ROUGH DRAFT

s
TRANSCRIPTS is hereby acknowledged this / ¢ " day of November, 2012,

M LLE RAMSEY

RECEIPT OF COPY

RECEIPT of the above named Defendant’s REQUEST FOR ROUGH DRAFT

TRANSCRIPTS is hereby acknowledged this J é day of Movember, 2012,
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CLERK OF THE COURT

DISTRIZT COURT

CLARK COUNTY, NEVADA

THE STATE OF NIVADA,
Plaintiff, CRSE MO. 08250630
- DEPT. XVII
BRIZN KERRY OfEKEEFE,

Cefendant.

TR T Tl e e Tt Eapt et W e

BEFORE THE HOWNORABLE MICHAEL F. VILLANI, DISTRICT COURT S IDGE

THURSDAY, AUGUST 16, 2012

RECORDER’S ROUGH DRAFT TRANSCRIPT OF HEARING RE:

SENTENCING
AEPEARANCES
For the State: CHEISTOPHER 1ALLI, ESQ.,
Coief District Atzorrey
Por the Defendsntc: LANCE &. MANINGO, ESGC.,

{Stand-bv counzel)

RECORDED BY: MICHELLE L. RAMSEY, COURT RECORDER
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LAS VEGAS, NEVADA; THURSDAY, AUGDST 16, 201z

Froceeding commenced at B:18 a.m. ]

TAE COURT: EBrian OfKeefe, WMo, CfEcefe iz presant. Mr,
Maningo is here. Mr, Lalli is here. T me set far sentencing. Mr.
O'Beefe, iz there any reasor we can’t go Iorwerd today?

THE DEFENDANT: Yes, Your Hanor. First of 212, I'm glad to
see you back. You know, I got to clear the air about this. Yoo
know, I know you had to go on vacation. @ was really upset with
it, but you know you had that right. So I just wan® to clear the
alr with that,

Your Henoo, alsgo ves I would like to ask 27 we could put
tnis ¢ff for a week or twos. 1 just get a copy of my BS5I, Your
Honer. And I heven't had a change to look a= it. I spoke with Mr.
Manngo. Ee said he can ses me next Tuesday. There’z a couple of
igsues I wanted To ta’lk to him about, bet I uaderstand zt's at your
disecretion, Your Honcr. You asked if we could waic. I'm asking
for like a wesk or two,

THE COURT: I just want to make sure that vou've nad an
opportunity to review it and you'zre ready to make any arguments.

THZ DETENDANT: I have not reviewsd it, Your Heonor., I just
got it 30 seconds ago., If we copld gzt & twa—week status check,

THE COURT: Well, let's go with Tussday. Thera’s no reason to
bump it -- It won’t taxe vou two weeks to read it.

T3E DEFENDANT: Mr., Manings said =e can’t come Sef me ontil

2
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Tuesday because he has o go to Arizons, Your Honor.
MR, MANINGO; I won't be able to ses Mr. OfKeefe unc:i
Tuesday, ¥cur Honor,

THE CGURT: Would next Thursday, Your Honor?

ME. LALLI: I'm not gopposed ta moving it, Your Honor. I'm in

4 trial and Thursdav will be another crial date. Perhaps if we
cou_d Just move it to the week after nex:.

THE CQURT: All right, that's fire. Cavol.

THE CLERK: August 30°".

THE DEFENDIANT: Thank you, Your Honor.

THE CLERK: Is that okay?

MR. LALLI: Is that & Thursday?

THE CLERK: Thursday.

MR. LALLI: Okay.

THE CLERK: 1Is that ckay?

MR. LALLI: Well, I may not ke here an that day,

THE CLERK: Do you want to do Tuesday then --

M, LALLZ: Tuesdzy --

THE CLERXK: -- the 287%

Me. LAILI: -- is that okay?

THE CLERK: Yeah. The 28°".

ME. IALLI: ThRank you.

THE DEFENDANT: August the 287

THE COURT: 28%%,

THE DEFEMDANT: Tuesday. Okay.

3
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[

CoURT:  AlL right.
MR, LALLI: Thank you, Your Eonor.
MR, MANINGC: Thanz you, Ycur Honor,

‘Froceading gongladed ar 8:20 d.m. ]

ATTEST: T herebcy certify that I have truly and correctly
transcribed the audic/video proceedings in the above-entitled case
£z the kest of my abilicy.

ATTEST: Pursuant te Bule 3C{d) of the Nevada Bules of Appellate
Frecedure, I acknowledge that this is a rouagh draft transeriprt,
expeditiously prepared, not proofread, corrected or vertified to be
Al acfUurate tratscript.

Driededle L2

Micteile Ramady
Court Recorder/Trans er
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BRIAN KERRY O°KEEFE,

Dafercant.

BEFORE THE HONORARELE MICHAZL F. VILLANI, DISTRICT COURT JUZGCE

TUESDAY, AUGUST 28, 2012

RECORDER'S ROUGH DRAFT TRANSCRIPT OF HEARING RE:

SENTENCING
AFPPEABANCES:
For the State: CHRIETOFHER LALLI, =50.,
Chief District Attornay
Foz the Deferdant: LANCE A. MANINGD, ESC.,

{Stand-by counsal)
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LAS VEGAS, NEVADA; TUESDAY, AUCUST 28, 2012

[Freceeding commenced at §:44 d.m. |

THE COURT: Mr, C'Eeefs is presgect in custody. Time set for
sentercing. The Jury returned a verdict on June 13, 2022 <o the
charge of murder to the second degree with use of = deadly weapon,

Defendant’s hereby adjudged guilty ol the cffense. Argument by the

State?

MR. LRLLI: Well, Your Honocr, I provided these to Mr. ST Eeefe,
He"d seen zhese. What I would like to do is —- can I approach the
Court?

THE COQURT: Yes.

M. LALLI: I ask that thesse be admitted as a Court exkikir,
That’s Victoria Whitmarsh as the Court knows. That is the person
that Brian 0'Keefe murdered. And that is the person that he had
apused literally for vears,

And the Court heard some about that in the Petrocells
Hearing that we presenced. On January 7°° he began to slazp Victoria
in the face repeatedly causing her nose to bleed. There was an
incident on August 47 where the Deferdant dropped ter off or her
back, poured water all cver here certainly to humiliate her.

On Noverber 14, 2004 in a separate event, grabbed
Wictoria by the zrm, pushed her down in the kitchen area, struck
ner or the head with his fist and then choked her w th one hard

while smothering her with the pillow.

2
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The event that occurred on November 2€, 2002 I rcan te’l
vou I had those photes ie my office one day and they were sitting
on my desk and another Jeputy, ancother member of my team, sc
somebody who handles hoemicide cases, walked istg ry oifice and said
why are those zutopsy ochotos zitting cn your desk up like that.

And I had to explain to that attorney those aren’t autopsy vhotos:
that weman survived that beating.

Fe had ner sc tra:ned and so condizioned. When she was
in that skape, multiple colors of biue looking literally like she
was dead and the police showed up she teld them nothino happened;:
evarything’s okay. B2And ‘t wasn®: until chey continuad to talk te
her that she began toc cry and eventuslly Told the police what had
happeried. How he grabbed her by the ha-r and repgatedly bashed her
head into a cabinet door. He choked her. He gcreamed at her, I%11
«<1ll you if I fird out you’re shearting at me. A= that peint, the
Defendant began punching her over and over and aver again, Sstarted
to kick her in the riks and back and the akuse just continued. Ix
continues evenz after event after ewvert.

This case was really the colmination of vears af copduct
Ly the Defendant and vizimately killing her. I can teli the Court
in == in the retrizl of this matter the Court was not here, but it
was tried by the Sernicr Judge and the jury kad absolutely no
question, no gquestion whatsocever about the Defendant’s gullty and
very gquickly repudiated any of his absurd gefenses or absurd

thecries as tc what happenad. They saw this case for wha:o it

|
e
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really was.

S0, with respect te what’s availakie. The Court cannot
sentence the Defsndant to any more time than he had previcusly
received. And for the murder that would have beeop a 23 VERT
sentercey that is a 25 year sen=ence with minimum parcle
eligibility after 10 years. and for the weapon enhancement, it's
20 years with a minimum parole el:gibil:ty after & years. And that
i1 the only sentence that is appropriate.

He has done nothing since then. This Defendant has dore
nothing sinrge he was sentenced and he committed this murder thaz
would somehow suggest tLhat a2 lighter sentence is appropriate.  He
has done nothing. And, In fact, we Xrow more about him. You know
more about him than yeu did when vou sentenced him before., And
certainly what vou know, those piciures of what ke nas dene to this
woman, this little petite frail woman, crv out for the harshesr
sentence you can impose him and that is cur request. We'll submit
it.

THE COURT: &11 right. Thank you. Mr. O'Keefe, do you have
anything to say before I impose your sentence?

THE DEFEWDANT: Yes, I do, Your Yonor. Sood morning by the
way, Your Honor.

THE COURT: Good morniog, =sir.

THE DEFENDANT: Wow, this is very hard, Your Honer. You KIiow,
there is a lot of remorse I have, A tragedy has happened, but

repeatedly asgain you just heard the State tell cne side of 2 Story

4
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that it was exactly that: csoe side. Always their side.

Qkay. For the record first of all, ¥cur Honor, I mus<
8tate since I am in pro se at my choice that I do believe -hat this
proceeding is in viclation of the laws and tre2atises of the Unites
States Constitutieon 37" Amerdment deuble jeopardy, colizteral
esteppel especially and my dus process absalutely iz being
viciated,

You know that I filed in the Federal! Cour=, It was
dened without prejud:zce. - appealed te the 9™ Circuit. The g
Circuit has ordered full briefing, So it is where it is.

I allowed the third trial happen because I put all my
eggds in 2 basket and T believe what I believe. Itffs a violation.

I must say for the reccrd szince this is my =hance; this
i3 my iife, Your Honor. My firs:z trial is such a viclatian, Your
Honor. There was so many Court rulngs. Ng offense --

THE COURT: 0Okay, sir. Let me stop ¥ou right there. You’re
Zalking zZkout appeal Zssuss. This is & time for sentencing, okay.
And 1f you want this conviction appealed, then -- then the
appropriate action wiil be taken.

At this point what issues do you want me to consider ag -

TAE DEFENDANT: Okav, Your Honor.
THE COURT: -- far as mizigste --
THE DEFENDANT: ¥as, sir, Your Honaox,

THE COURT: -- mitigatisn ——

5
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THZ CEFENZANT: Ckav,

THEE COURT: —- of this crime. We're not golng tCao hash out
¥Your appeal.

THE DEFENDANT: Well, part of the third triel, Yeur Honor,
when you were on vacation by Judge Zonaventure firxst of all he
ordered ancther P31, why? We already had a P5I on this case., I've
beer. incarcerated for years., Z’wve never been out. Ard the P21 was
ardered on April 29, 2003, wvou know, I don’t even koow why he --
Judge Bonaventure with all due regpect and he's a great Judge, kut
he was lesz in all the pre-trial rulings and everything. He had no
idea what wes going on. He had no ‘dea that the misdemeanor kad
acts that Mr., Lalli had his secerd chair file ap Janwvayy 6, 2011
was the same evidence that was litiga-ed :n the first trial. You
vielated, you rape collareral estoppel. The iaw of the casze, the
Supreme Court Rule 123, Yaur Hoogor.

They had no new evidence., It was the same standard of
proof, It was the same offense thar you charged me and you took me
to trial when Mr., Lalli did. You had the wrib that was Ziled
trying to chject that by my pricr counsel. She didn’t really stand
up for me. She was oot totally effaciive.  She litigated in that
writ wnich will be brought out that rhe S-ate presented any new
eviderce, “here was no new evidance, Every gpiece of evidence they
had they had to muster up the first rrial and they did. Yaou
litigated it, Yecur Hemer. You ruled -—hat the felony hattery

domestic violence would be allowed, Cniy that., Wrongfuliy against
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NRS 489.061. You used the battery domestic viaslence. Yeu bzzsed the
battery domestic viclence and there was no battery domestic
viclence in progress.

The 3-1-1 ¢all which Mr. Lalli refused and wou.d cot
allowed te be played: they said the managar that cobody was
fightiag. There was no domestic going cn. There was no direcs
evidance, There was no direct witnesses., There was ncbady hasrd
anything. They admiteted that. Tt was on the 9-1-1.

what nebody xnew befors thazt Ma. Whitmarsh was very 1iil,
Your Henor. She had so many mental nests, bipolar 1, 2,
schizophrenia, borderline personalicy traits, agoraphobic, major
manic depressant. 5he had Hepatitis ©. She had cirrhosis of the
liver,

Now these photos that he’s trying to kring in that case
was never litigated in the Court of law. It was dismissed. It Was
a misdemeansr. There was scmebody invslved that nighz and he knows
it. The case was dismissed and thrown out. There's no plea
agreem=nt. 3Show iz. Ms, Whitmarsh --

THE COURT: Addregsg =--

THZ DEZFENZANT: -- made =-atements --

THE COQURT: —-- address your comments --

THE DEFEMIANT: -- about the case --

THE COURT: -- gir, listen. Address Your corments to me, aot

£z the attcrneys.

THE DETENDANT: Ms. Whitmarsh made so many differeact

-
i
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statements to volice noboedy xnew that she wans 21l; that she was
being crazy. It didn’t mean that she was = bad person, 1 loved
her the way she was. 1’wve acfteptad iz,

how the neighbors downstairs said they heard al: kinds of
doors and slamming a=g¢ aZl this. I can’t dispute it becaase I was
drunk in the car. I hate myself for gatting drunk. 1 don’t know
what she was dolirg, Dut she was up to =o good, Aod she attacksd me
and I get charged with muzrder. Ye:z, T tock a pslygrach and I
didn't fail it.

L begged the cops to comg in znd kelp me. I didn't
leave. They taze me, I tried to ztop the bleeding. I was ino
shoeck., 1 was so drunk, You guys violated me every which wzay,

They destrcy evidance. They never had any guantitative proof of my
actual stating. Yer she was three times the legai limit
intoxicated etharnosl 2t -he time cf zhe autersy. She was over the
level on prescription meds. 3Zhe even self admitted statements that
wnen sie didn't get her way, she was pigssed as hell hecause I made
her drive home because she wanted to leava. Then she didn’t have
dinner.

And [Indecipherakble] vou krew what —— and veb they had zno
case in the Supreme Court and Nevada said whar did you do, they
flagged ycu for abusive discretion because the evidence didafr
suppcrt murder, Mavbe involusntarily mans.auvghter at most, but you
quys tried to imply malice murder with po direst evidance., I never

made zny statemerts ¢f collateral intent. I right off the bat in a
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drunken state honest I said she tried tc stab me., The truth., I'm
the only one who had the physical wounds of assau-c
[indecipherable|. And vou don’'t thinkx - live everyv night I hated
because I was -- she was in between me and the daocrway a2nd I just
wanted to get out of the room ang I Eushed her tack on the bed and
the knife went ir her sids. It was a partial puncture,., She's
right handed. It was on this side.

If I stabbed her, it would hzve been on the oiher side,
but the pelice meds up all these stories that my hands gotT cut
because it sliipped off the knife, There was ne blood. How could
it slip off when there’s cne wound? And the evidence supports that
and yoa know thart.

At most they had an involuntary manslaughter case, but
because of all these pictures and prior cases, I was automatically
guilty when the police rolled. They’ve seen the prior
[indecipherabie] case to this, bring it out that I was acquitted
of. They found somebody else’s DNA in her, But vet she dide’t mess
around chat night and I claimed ghe —- I was jealcus and the
Detective asxed her in that case who were vou messing around and
she said absolutely not, He said hey don't gst mad at me, but
since you claimed he raped vou we got to do a swab on you. And
when they swabbed her, they found somecre else’s CNA.  &nd the
State lost that case. You think they’re nct prejudiced azainst mes

Every time the police came, they didn't koow she was

mentally 112 and she was drunk every time. And row he wants to

)
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brirg photos from nine years ago. He 50T & cenviction out of me,
He should of,

?HE COURT: 3Sir --

THE DEZENDANT: He's & top prosecutor.,

THE COURT: —- address your cormments to me and this e ¥Oour
time to eszablish mitigation s5 -- chat I wil. -- that wgu wanto me
Th ==

THE LDEFENZANT: Your Honor --

Tdz COUBRT: =-- take into consideration 8o 1 lessen the
potential senterce far you,

THE DEFENDANT: -- I feel dbso’utely terrible for getoing
drunk that night. I told you on May 9% of 2009 at the first
sentencing cn this =zame case, agazn I feltg totally responsible
‘cause I got drunk. o, I didn’c mean respoensible *cause T did it.
The exparts in the second trial destreyed Mr. Lalli. They
absolutely said there’s no way tha:z trat caould be proven or it was
more congistent with accidental.

The coroner hersslf, —r. Berjamin, even changed her
testimony. Now she went from hem:cide to possitle gocidental that
cou_dr’t be ruled out. Possible undetermined. This is their
cgrener. Wait a minute. Which is it2? T mean, come on. They all
said if it was an intentional stabbing it would nave gone all the
way 1in, but it only went in parzisl. And it was on +he wrong side
of the body and the angle was bad. They den't want to admit thas

she was pushed back and it went in her side znd I didr't aven kroow

10
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the dark rcom.

Three trials on the same zase, the same [indecivherzh.e],
the same svidence wrongfully used the same chazge. First jeaparcy
ended, ¥our Honor.

THE COURT: Okay, sir, listen to me again., This is the time
for sentencing. The time for appeal is down the road, okay. And
you can talk to Mr, Maningo. It sounds like you’re dissatisgfied
with the result. Mr. Maningo, if you want to ke appointed far
appellate counsel I can go ahead and do -hat after the Joc has been
filed.

MR. MANINGO: Thank wou, sir.

THE COURT: You can do that. You're arguing appeal gsues,
Today’'s the time for sentencing.

THE DEFENOANT: Ckay, Your Honor., So —-

THE COURT: 5ir, this will be the last tims I advise you of
that. You’re representing yourself and [ told you under the zams
rules as an attorney. Aan attiorney at sentencing .= going o argue
mitigation issues. I understand you disagree with the jury’s
verdicc. They have spoken. The Suprems Court will resglve the
issues you are bringing up now.

What do you want me to take into consideration in
mitigation? &nd I understand wou dispute or you disagree with the
Jurv wverdict,

THE DEFENIZANT: Your Honor, vou're telling me you want me to

hold and conduct myseif as an atterney. What zbout the aetisns of

11
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the prosecutor of the Staze?

THE COURT: 3ir, we're not going thkere. What do YOU wWanc me
to consider for vour sentencing so I -- I'm RESUMING YOouU want to
~he bare minimum sentenge here, Give me reasons Lo sentence vou to
== to at least amount of years in priscno,

MR. LATLI: Your Hener, the record showld reflect tha- the
Defendant shook his hezd no.

THE COURT: That iz accurate, Arnything else to S&y, SLr?

TAE DETENDANT: I want you to consider at least, Your Langr,
that my DNA fee has been repeatedly taken out and the assessment
fee has already been paid., I'm under the prisr -- and this is from
2008, no ether fees are applied.

Adsk —— I'm golng to ask you, Your Hoener, since I'm in pro
8¢ still and this will be the Zast rime probab’y, tha:t yvou make
sure that it'= net put in the JOC. Have Carol, Mz2. Conahao, take
it owt. Last time she put it in even though yvou gaid =ot Ttos. Sa
it doesn’t get it -- again, I'm going to ask ¥ou to ask Mr, Maningo
Lo assi1st me in getting those fees resurned. Mr. Lalli did dgree
and scbritted an order. And I’'ll say this now becauyse you're going
Lo sentence me and you're going To add it in the end ang that’s Wiy
ie's important. To assist in getting that ENA fee bBack pleasa,
Your Eonor.

flso, while I have the chance 'cause tois is the last
time, can you tell me the status of my transcoripts after you get

done sentencing me or now, Your Hepor.

12

EQUGH DRADT TRENSCRIPT :
ftate of Nevada v. Brian Yarry O'Keefz !}U4G£}
C2F0edn




10
11
12
13
14
15
16
17
18

18

21

23

2

25

THE COURT: I have =o ‘deg, s55r.

THE DEFEMDANT: Ckav,

CHE COURT: Your sppellate ccunsal wil. chesk into that.

THE CEFEMCANT: 2nd for ths recora agzin, are you sta.ing oo
me that you have already appointad Mr. Manings?

THE COURT: No. I haven’t said that. I'm golng to incuire

after I seéntence aim -f he waats to take the appolntment. Wefll

wait for the judgment of conviction to be frled. I can appoict bBim

now and he knows the rules zs far as filing vour appeal. Enything
€lse, sir, you want me to taks jnzo consideration for your
sentence?

THE DEFENDANT: Your Hongr, I just -- again, you know, youfre
d pretty fair Judge zrd I know it’s been hard on you, I know itc's

been hard on everybody. It’s bean hard on her fanily. It's been

hard an my family., &nd I can’t change what happened that night.
walked in and it havpenad and it happened so guick. And I didn'-=
leave ner side and T wouldn’= leave her,

There's never ever been a wezpon involved. I'm against
weaponz. I don't allew them. C&f courze, the police never fournd
nothing in my place. It was clean., It was immaculate.

It’s not waere vou live. T was Always taught it was how

you live. T can only say I didn’t dao this and T/11 fight t¢ the
end, Your Heonor.
THE COURT: 211 right. Thank vou, &1r, Mr. Maningo, do von

have anything to say as stand-by counsel as <his poine?

13
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MR. MANINGG: Only with respect to Mr. OfKeefe’s last reguest
with respect to the DNA fees. You did previcusly sign &n order
relacive to that for the hundred sevanty-five dollar retu-n.

THE COURT: OQXay. All righz.

In the accordance of the iaws of the State of Nevada,
tois Court on the -- the Court sentences ¥ou as follows, sir, aon
the murder of tne second degree, the Court sentences you Lo &
maximum term of 370 months, minimuam term of 120 monTths. For tha
weapon enhancemert, Court sentences you Lo 4 maxipum —erm of 20
years, minimum term of 8 years, Per statuts, tne weapan
enhancements to run consecutive to the underlying sentence.

If the administrative ascessment fee has been pald, that
iz waived. The DNA fee iz waived as apparently it nas been paid.
And Cefendant is entitled to 1,380 days crediz for time served.

THE DEFENDENT: Your Honor -——

THE COURT: Well, actually it shcould Be moa-e.

THE DEFENDANT: =-- gne thousand —-

ME. LALLI: Yeah, it's ~-

THE DEFENZANT: -- three hundred ninetv-three, Your Lonor,
with all due respect.

THE COURT: That was @0 as of Augus:s 16Y,

ME. TALLI: I had it 1394,

THE LEFENDANT: 1) take that axtra day 1f the State doesn’t
mine, Your Hanor.

MR. LALLT: Na. We’ll give Mr. 0'Keefe an extra day.

i4
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