 Lhgusih”

BT JSuer wved. — @%{'f -7?}2_/'7’;;5 pise ‘ﬁ::fi' 4’%}7’4 > J’E")
® ... Y /?-éﬁgf;‘ o shull “db Cwhit- ever® [T SF /:g
P Heye aa/&'z‘%h;/ﬂ Sswed  dre T /afr.;@,ﬁfm/ AspPe _,4, ¥

” 75??;:/ p Cause of Peaser Yo clide Them af s /xraz_’. %

N g s !{u.mwsf Forst mowe 4o Paye c%dcw/q/ gewrsel remevad . ..

?/ér} z ;;f/sz/' Jr’y«#‘»’? ﬂ@%’éff‘l&?ﬂ 7%3- L’ba?‘?‘f Ayl 2%

L wher f/;uéf be j/rjaq’%é. T Msuwnd ¢

. 7 ﬁg/wffz/ , Ae peetf oot éﬂg &ﬁm‘s@——d _
 Feserva ot and /)fe.gﬁaz{ié.f afd glavems /’71(?7& o 5/{11/0/ i//
y éf f‘arjc;z/ 7] )/wr A-éf/ ;?fné 2:37‘ /39)1;42-{ d?dﬂcéé'/
. 57{? ‘lé c,ﬁ:rrmt /\/f‘i ﬁ?&'x /B‘ slﬁi g Aose
i ‘é}‘:{ JT /r: ﬁ'éa’aéf%m/ ofzemy - i I‘ %f/“ieﬂ r,?/e.zri/
. Z/{mh-' Hhe stte 4 Proper review el ﬁ&/mﬂa,/ 59#}3/!;/

Lotbed éx//g /?5/51; w'th s vt am-s/:&m'@ _.3_/_{ elyums .
. e (G@%C[ MIV
The shh ke & remine . By e e ORA
/ﬁ’?ﬁ/ A/{EZ(, éﬂ’é /t‘.%&*ﬂr&{%;é 57/ /'/{V:T fod c&‘/fm'?{f Glﬂt“rﬁ/
. 0 i?é'yﬂe A/a..a/e_} Qertoirars  feovien c.;'£ Aus  chai f 5:/'9/,@;,5 AMs.a.
. Holgai whieh was dened Octhber /5, Ze13 - Q%&i/é ¥ Aém{g_ B

BF 5.0 4,187 ( &f 2/ 297 (Qose Nb. 13-denl)

M@"C&J ,De/e#m;f

et 2t A D 3 ey gped; g sty outce

et _;"af Hhe Al fa:&% rendeed ﬁ:'_;f,-@}}, 2 2 Hhe

_m,’/féf ,7;?)4/;? fi:rde’aa;l- .{faws /7\97{4;—5 /Irf.,sudd‘/' Z8 (130 § 2241 (Y=
en 2 “&'amie” il die-:/).'f v C'Aﬁ"/;gf?gf which a”w‘é.rm}{cfzﬂy
..a/rﬁtaﬁfea//'w‘;&d’fﬁﬁtwﬂ n rzﬁe ﬁr:efzﬁarf:wff w"# 'rz/ﬁ U S Butrf
Lbrfs Judred! ddmssen, fhe bt Jepaely Clam wis cubm bl
oz Bobtved by Se garect (o becale o apyealebilty

e (Mwizo ey MEF2i5) S 105150

Docket 69036 Document 2015-36571



S NEs 47140 () T Conbhtes st Stvetas o Hi [l Het S
. = 74?760&/ ﬁ? G”‘:y,@ ‘//e (Er 1 fabrt etéﬁéfm’é'

» /42??&:'& nie) ... 74? Covmrgrini’.. %r%mg.u/%c

Lkt Stis, shell be He sprne LAV Ak Lod; 2 o)
udees 1 evary Stife shy) Se Lons ?//{ﬁre.&/, Py 2'5?;‘

- Ty 5
o the Qusttbeher o Loz of my Sk £ e Cotrg, mbuBifiny

e Stk auk ac "QHECD" wh He s iy
I ﬁ:& Rdcurf'" ”‘i‘f/» /Dméﬂl 54;, /Df//‘ﬂ'_‘;'_ 7”7 ?/»'.‘e g /m&f?‘}t&

L ts Ulonszzrmnsl Lon7s. se (K -r./é Ho o546 2

5 (H-J; Y peme ot fai‘a‘:.) 5571/972-3 e /2,4!!.5“’ ré
ERETEY é_c Cbmf‘*[)/ , §/m‘i4° €35 /Eﬁf /{/ ;/A ﬂece.swy s w/« Mi’)

% (IWCLQ&[ o

/D'f /’ ’45”:“‘" /).zmé'é/ ﬂfﬁ.@ﬁ[f 24 Géfﬁ:?r.r:i f?ecmrif( |
i Qﬁﬁ'zﬁ"’ b &Hﬁ*é Zd J//c‘-mr? }‘{/m" 7é Jf;z}ﬂémmr(‘
i T i J /,Z , '
LA ow ﬁ%‘ﬁw aﬁa//w' 5 e & /m‘«rg /) mf e
{'a;me/ 1%-:/’ aﬂ’// Ebnﬁwr}aﬁ 3 f;ym:g?/ f é‘& Aae
7

-

Galls, a5 wtloed By the uods v Gt
IN THE mised o e O Y i
OF M7 DEFENITE (N R (usts, ADET No HU

, . D Sy £,208,  STOREL 2d 3
I By ¢ Hellly Foitleg
_ [P.?/é(/: E,l;; £ ZelS /f}éﬁ ég‘; 05(%

ol Fue -
4 105151



LCCLL FORM 26,024

L S = T - B I T . SR N il R 1

11
12
13
14
I5
16
17
8
19
20
21
22
23
24
25
26
27

CSERTIFICATE QF SERVICE BY MAIL

I do certify that I mailed a true and correct copy of the

foregoing MeAey 7 Wiznpeon fuesr .. 2d

tc the below address{eas) on this _érﬁ_day of

;-IJ: Fa o '

20_!= , by placing same in the U.5. Mail via pri

staff, pursuant to NRCP 5(b): éE}Eag c&?}? K%é, 195 7832

NeTE % bgger = AN fegioteced {Dan’vr of Lhe

E!E’r:tlmne #fr# ;ﬁ;)—f;!rr antf éf-—ff.« el ﬁ; ,, L-r,{,_,_‘é

#H% fnf;j[ferikcf‘:rf ;_y&f’,,,,.,

,"f?;mm;.,

Lovelock Correctlcnal Center
1290 Prison Road
Lovelock, Nevada i9al9

2on law library

/fﬂ"'e Cat/EoF

F_2o77

In Pro Ze

The undersigned does hereby affirm that the
fwﬁ.ﬂw e fi’?ﬁ’gﬁ?ﬁﬁ {‘.&whlf ca 24

preceding

filed in

District Court Case No. &F (Zsuli does pot contain the

sccial security number of any person,

£yt
Dated this /" qay of ke ;

In Pro Be

05152



2844
Griar Chwh * ot

h‘..ﬁ...._.....w\ :
réw fran L
love la € Afs. ¥1FS

Ww\m&\v 7 uﬁ- N\Nw ook r%\\m \&_ 95 W
% : ‘ . e, ..
Qh&.?\ E.“ wm\.‘_, mwa__wf

Zoo lewis Aw. A1 pes
£ hﬂJ.uw s }_L._. Ly

05153



14
15
&
17
13
19

Etecironioaly Fied
08082015 03:43:15 PM

. j.Hu:m—

CLERK OF THE COURT

s’“ DISTRICT COURT

viiamiris CLARK COUNTY, NEVADA
ha Lrj 2V T T

O,

;M”

Case No. 08 LRG0
Dept No. _SVI[

oF /Vé#_M,F & e

NOTICE OF MOTION
muwumrmumu Mo = }'/ﬁ?Mm_
e ety - .. Ofarwe M
wﬂmmﬁrhmnahuﬁnﬂuﬁuw—uﬂhﬂﬂmmtﬁe_dnyanUNE Jm15.
at the bowr af © = 3'cleck, AU M. I Degilitiases > 1o¥ ssid Court.

viyssE Pa

RECEWVED

iy X6
B oAkogDeRESY N B o

......

1“5154



/ Elecironicatly Filed
O508/2015 03:48:50 PM
- MC l TN bﬂ....,‘.._.
DA " ; Qe
=T 2 Lovmlock l:urnnl:iml Centar CLERK OF THE COURY
1200 Primon Road
AOR 3|l Lovatock, Nevada 8541 .
' Y _Allhiwr 1o e se

5
6 IN THE RIGCHTE JUDICIAL DISTRICT COUNT OF THE STATZ OF WEVADA
7 TN AND FOR THE COUNTY OF CLARE
B kW

O _Beav Kewer (Dihers )

10 Rf Fipmer . ; Case No. O C2BC¢D0

11 - ; Dept. MNo. Xvn

12\t _STa7E of Newmpp ot 2 ; 06-30-15

13 Zeape:den . 3 B:30A

14 ;

15

16

17 " -

i Qomes  Mow Brian ¥, £ e Pe{-.#u-.m" Pﬂ_ 3e, Lo meten

9] & Qart o s spponted tounsel Sbekay susphmat-

20 .

21 ﬁ‘\ékr dhree *Eri'-'(; bt direef q‘;wﬂsj woe widk E\Cﬁ#‘fdlm\f i
= 220liater-2h2, Ceurl appocted Geunsel found and Fild “one® issue.
5 23 , n !

g 24‘| M. ,-_kmai#mﬁﬂﬁﬂf-: ‘i""’ 'fb’&!fif‘ {G rﬁﬂ d/ﬂrm ;mp’bﬁ;irl
. By ez
g 2: %ér ,m\'{rcﬁ‘-' 33 M'ﬂé J’J—)e'd‘ ufm 'Me re//{:w.-né ?!“""5 nd
29 &JH’N‘!{"‘ G.MIJ )JI_P&A NJ f‘]éaff‘frfll;l o -ﬁ/t =
28 L A
“Peted ;r'te i 2or% ,L 6:‘6%
,_Bmm £ C
&




& STUBMEAT, RiNTe Anp JuTheries

Efriﬁtnff A'/ra{ f?u, ?ezlf'rtm-} ﬂ!ﬁdf‘.’gr;é d’,_m;;.q’r:h‘m}.' &n ;S;«*mﬁzf'-‘

A5, Zr¥, ,wmmi' N2sE 4360, The ot jr.méd' z /%k{
__(omi'f o /33147%4 A writ of habessy fbyu&)) or Coteber 15, eoit.
T b, 20k T dhis deert alsc .r/,w;}:rha’ Oounsel gua‘wa/r
..Jefﬁr';ﬁ P4 éﬂrﬁ"'?_ Schdde . The ;gg)émf‘/ o4 /o7 /i3 ¢ /@.ymu U AE/S;

2 N &PJ;;:}::Q , the bometeble a/letod o

okl r:}%*’@%% Sohs respuse, (m/é fech/ /)

i

On 04/'-’*5-6’5, ;;?x-néa’ tamsel A‘M :‘fﬁu /O a_ﬂfr%vf‘
. P knudedse o Qnsent: ,4#%»}:;:’:';;’, Counsel ;;a/w}r{-g

j- ,)hg Gevrt, Jz‘:x/;t/ t‘é ijf o/ €ves Jﬂ&fu/lﬂt/ﬂﬂ N7

Ko soprert Lk, Bt Ko pethca wes ;1 AF @
f?&mm‘f" aahf/: a0t o ;a;wr:rieﬂ": o Exe;ﬂ‘»(iﬁ Per'r'/«;*r g

.E,ﬁi‘ xrly olgen

&l Vo dol o

1 professicaly tommert cr Hhe jomidreturc/

alam, © -
/ﬁwmr : éﬂ'"laf e SUAIET T (i F .-"'?L"'/. :'é}"

.z‘/ e &pmr’ﬁe ,}:a-??w#ér d)é ﬂ?{#érsﬂ ﬁ; /

s bewmes If"";%%}m;éwﬁcﬂl nt Corsarted Yo ) Cawsarg
., arm‘ UWF&Z’{;?@ &y
. o e @, ef{r'\éc.;er sen? a m}/ﬂ'&

g
T

a@wfﬁ e

: ﬂxj/ {y om:'ﬁ‘{vf ﬂ/-.‘:‘r:ﬂi f/)b‘"
= i/Z)é %eni' Id;ﬂ'tﬁ(

_,%egé%mbﬂ d/ﬂ:}ﬂ.ﬁ'J sznt’}r-larﬂ_;e J/)aﬁa:écﬁagﬂ C—).

e feflrs  were aﬂ/;/ o set dhe :gf;'%“ﬂ"{&""‘ ”é"""‘“ti

e # o E’KF!?&IM F ?@fﬂeyn m*m &7@8?( anr Sf?a% ﬁ(V'

., Seﬁg &9#75:4'/5/f’ Hhan 9‘0??;*3744%/ ;y/y#‘)‘fé, Y2/l aér&r.,

_P;b.lif . :

,.r:spemﬁé.n/’fr, " Ns,urm v ore ot my lefhers, thi was Ve ifﬁ:f_
— z

5156



oF dnswti qivedl. @)”5 fY 22,58 pisp ‘F’n«’zfy ﬁ!)
l viu & /%rﬁﬁ' ,- ;z,ﬁs/cnb’ 5 ob * whit- ere [T 2t 1&2
P Hese addithza] e we pt preserted  Asgpe fo7
:‘;'n?/ m dawse of eReen ‘é Aekate 'ﬁ#" J}‘ f;f & /-»Mz’
g “ You.mast Lrst M 16 fave %ﬁtmﬁu/ teursal remvyey "', .
f/rd' ‘?fbm/ar/ J)%ﬁf?’ CE’A’MM i &f?‘cﬁwf /
A whet , ot be & ¢ta’ e - L?
)’4(3//2/ /SE ;;eea' naf éffg a"xﬁnr
_ /PJB'W maaq{l '4-1' o/d glams /W?JL or fl&f/c/ E//
éve rased 1A lw' ;-é'/ a?frﬁ ta‘r'/ ff)l éuf w-haéé/

LBy, stk governing NS Ufy /t

Ky s VL gt 34, 5 o ot el

i z//u:r #e é‘{ﬂé 14 [4/# M‘?Ew Fef e a/ EM/V
gf&w’ éy gﬁf /g s 5% ¥ ﬂﬂr—?-?" mﬁ-ir' By g 2/ e/nrm-

7 575’4 gé-’ ﬁrzz A«J ﬁ?f 0;4‘{

Afﬂ/ /\M éﬂﬁ S0/fai 7£' Q‘ﬂrﬂt/
; 0 .”/ﬂe Afw/e ch"/urw/ feyme o*c A.g- cfrzt-/ W;/ Me.a.

. #‘&féﬂ M{ﬂ‘ R a"'ﬁ-::w’ 0‘745“" /S, 213 - M)—

 @Fs.0f #4157 ¢. ch/zsvém-M /3-gen()

..M Yy /77&:5:: Peftrenet
N & sis s & Jf Ty Soleg (’Ef?‘-;-m

, !':L ﬂf 7’«"( A ﬁ-}/::;{a fth':/:ra(;j/gé‘q&/ £ E?f vt (k

W /J/ ,7”-;9;»’ Az fas dogurs )E/!‘.":M /:ch 28 (f3o § Zadl oYs)
&N r‘&‘&m. b bk wéw i C"Mdéf wheh  dutinf ﬂ/
04%'&'(!4{ ‘aﬂ&d&ﬁbﬂﬂ}n u[mﬂ-ﬂ- w b (S

asr'/ # duw’?mr/ Ja{nﬁsm ﬁ; / t’ém Wi mégﬁ/é
Mer  Bobtved by é@réa’ dm e o Typalebilly.

T L (ramise Foss MY T sy 3
f'c '105157




S Nps, 47,190 () e Conthit out Steles oF e Ll Het St .
flho/ They only, () the gnctiher ol Movect

» /42??&&'5- vi (=) R ﬁ: "Covsrgran”.. %f&,ﬁﬂ:
. ,;;cgﬂ—(z: Eﬂryé?éﬁ W&M?t/@r&, Fiy e
0 Phe (bauk FhH

3

AR s 5 fay S o o oty ot iy,

The Stk onk ze “(HLGE" wih He sme

25 Wi "tout" b bt S e e 3 e B ymedt
. iF %W%ﬂ@: EOHT ‘/3:" e (bok 5. é:v:: Us./83
. (as Sopeeme Corof fEEL) TAE s Tre W é

_ereree (.bmr'ﬁi ¥, 'Ja: 5/;&14 es/ecﬁff/ 7 Aetesaaryf whes fecsiy,

C Blbarer A:)%, o L s tuunsel, f
. Stk Gopind , &ens refibuic K Sgpphmer
As ag %WMF » 7 4

tomse] Dt wi )/ Banmupicafe Lj:;aeaz}f Ak phae

Calls, as coFlmed A'y e htds o 4%
.Mww&m&.ﬁﬂ_@@@ﬁmﬂ

O /MiGe Y Derenunre N CEMNY (a5, AOKT N 411
. D Sewey 008, ST 2l 3 .

GG T Betoy

a ‘,&q gt _ o
PR g
A8 "*;-jl' 4 "k_

05158



Mﬂ".'- e ol
i} - CRY |
TR, :

e

2 I do certify that I mailed a true and correct copy of the
3| foregoing MMK%@memgié _
4|] to the below addressa(as) on thig :Q"F day of H&m P
3|l 2018 , by Placing same in the U.5. Mail via prigon law library
6| staff, pursuant tc.:.fmm: 5{b) ; 5”_“ :_':SA)D /l/g, 195 7852
. :
; Ne7E % gy o Aﬁn%mhﬁﬁmﬁpmﬁf%r9@%Hraqﬂh=
2 et A’-’J":F;q'. :ﬁf}fm a !l Be Servect 51 e oherk
10 0 st purs pretire /i fem
1
12 e v
13 L R i ad o
14
15
16
# )
17 ©ck Correctional Centery
1200 Prison Faad
18 ’ Lovelock, MNevada 89419
19 _ﬁ;%fhéa&' In Pro Se
20
21 —
The undersignad does hersby affirm that the preceding
22 . ) - .
8 M T Vitdedan Chomppr . 34 . tiled in
- 2] i
; District Court Case No. 0F dzsvis doer not contain the
24 — ..
§ social necurift?.-..ﬁfﬂ%ﬂ’iﬂ}? Person.
= 25 o5 e
o) 26 Dated this é day of ,_E. I.m-c v 20 4
27
e} 0 A In Pro Se

103159



Y44

Bovan Cheek * Gzat

N ?ﬁu?ﬂu\

2o pran Leatt

lose bl K. ¥TFIS

1 ].-t'}.-‘ n[;lm‘.ﬁ Wb gis b
. v

20> Lewss hx,
o™ _?Jaq Alv

SEL IR

—————

A rree
Lo 1n

[

AP L

Wd\ Ces _.‘._1 . P e A oW

Q‘mq?\ \ N& Nw?.wl

m._*i_r._:_;...,..?_r_r.__.__umj_f:“..—._._m_:“..mﬁ::_:m‘::___..m

| ,f—.-.h S —— _

ﬂnslsg



Elecironically Fiked

cSanz APPY, 061212015 02:43:11 PM
gew ek t
L.0:0 Gﬂﬁ;#ﬁﬂmmﬁ*

(2 Favsodl Erod CLERK OF THE COURT
Lovelost , Mo B99T Bl Tapit. Drsmr e

Lty Con?V, MNEvish-

|
DA |

PP
) B Bevet O

Pe :4'14&5#_, (ks . (250620
7 Dey. XM
ot 2/,
C—}‘Wé oF Nenpes, 7/ é/% b A) /ﬁ»‘i
f &5 e M’{ Tirg — ©4: (8 g0

o SPerl ATPENDY F AR
T Ao fi¢ # Wl7 6F H3crs (ous

EXHBITS oNE (D D toedty-tre (25)

¥ 2
RECEIVED

JUN T2 2015
CLERK OF THE COURT

5. Zﬁ}{//ffwm

6425 L5161




(25 ¢ /);'AHL 1

QAsE No. 53851

OPDER

Qe Versa ( and @e ma,ncf

/4(/36 7 Zo 1O

é }(A r1r,£rt‘ ‘g’ ._f_

105162




Surrdvm Cownr

IN THE SUPREME COURT OF THE STATE OF NEVADA

BRIAN KERRY O'KEEFE, Nuo. 53859
Appellant,
va.
THE STATE OF NEVADA, F l L E D
L,
Responden APR 07 700
TACIE LMy

e
ORDER OF REVERSAL AND REMAND

This is an appeal from a Jjudgment of conviction entered
pursuant £o a jury verdict of one count of second-degree murder with the
use of a deadly weapon, Eighth Judicial District Court, Clark County:
Michae] Villani, Judge.

Appellant Brian Kerry 0'Keefe contends that the district court
erred by giving the State's proposed instruction on second-degree murder
because it set forth an alternative theory of second-degree murder, the
charging document did not allege this alternats theory, and no evidence
supported thia theary. We agres. “The district court has broad discretion
to seitle jury instructions, and this court reviews the distriet court's
decision for an sbuse of that discretion or judicial error. An abuse of
diseretion occurs if the district court’s deciaion is arbitrary or capricious or
if it exceeds the bounds of law O reason.” Qmjzfazﬂ_v_s_mm 121 Nev.
744, 748, 121 P.ad 582, 585 (2005) (internal quotation marks and footnota
omitted). Here, the district court abused its discretion when it instructed
the jury that second-degree murder includes involuntary killings that
occur in the commission of an unlawful act because the State’s charging
document did not allege that O'Keefe killed the victim while he was




committing an unlawful act and the evidenco presented at trial did not
support this theory of second-degree murder. CL, depnings v, State, 116
Nev. 488, 490, 988 P.2d 587, 659 (2000) {adding an additional theory of
murder at the closs of the case violates the Sixth Amendment and NRS
173.075(1)). The district court’s error in giving this instruction was not
harmless hecause it is not cleay beyond a reasonahble doubt that a rational
juror would have found O'Keefa guilty of second-degree murder abzent the
error. See Neder v. United Statas 527 U.S. 1, 18-19 (1999); Wegner v,
State, 116 Nev. 1149, 1156-56, 14 P.2d 25, 30 (2000), overruled on_other
grounds by Rosap v. State, 122 Nev, 1258, 147 P.3d 1101 (2006). Because

we conclude that the judgment of conviction must be reversed and the caass
remanded for & new trial, we need not reach O'Keefe's remaining
contentions. Accordingly, we

] ORDER the judgment of conviction REVERSED AND
REMAND this matter to the district court for proceedings consistent with
this order.

Chan

Cherry

? I

Gibbons

ce:  Hon. Michael Villani, Distriet Judge
Spacial Public Defender
Attorney General/Carson City
Clark County District Attorney

@ Eightk District Court Clerk
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IN THE SUPREME COURT OF THE STATE OF NEVADA

BRIAN KERERY OKEEFE } CaseNo. 53859
Appellant,
' Electronically Filed
i Sep 08 2008 03:29 p.m.
THE STATE OF NEVADA, Tracie K. Lindeman
Respondent.

FAST TRACK RESPONSE
1.  Name of party filing this fast track respouse: The Staie of Nevada
2. Name, law firm, addresx, and telephone number of attorpey submitting this fast

track response:
Steven S, Owens
Clark County District Attorney’s Office
200 Lewis Avenue
Las Vepas, Nevada 89155

(702) 671-2750
3 Name, law firm, address, and telephone nomber of appellate counsel if different

from trial compsel:

Same as (2) abave. )
4. Proceedings raising same issses. List the case name and docket comber of all

appezls or original proceedings presently pendiug before this court, of which you are
aware, which raise the same issues raised in this appeal: Nene

5. Procedural history.
On December 19, 2008, Defendant was charged, by way of Information with the

etime of Murder With Use of a Deadly Weapon {Open Murder) (Felony — NRS 200,610,
200,030, 193.165). On February 10, 2609, Defendant was charged, by way of Information

with the crime of Murder With Use of a Deadly Wespon (Open Murder) (Felony — NRS

28 " 200.010, 200.030, 193.165).

PWAPRELLATE WM D AEC AT i v AS TILAL OTREATE. WRTAN KELRY. 10019, CEMWF) REXSE FTR. I

Docket 53853 Documenl 200821777

000007

705168




1 On May 8, 2009, Judgment of Conviction was enterad and Defendant was seatenced

2 || to a maximum of twenty-five (25) years with & minimum parole eligibility of ten (10) years

3 | plus a consecutive term of two hundred forty {240) months maximum with a minimum

4 H parole eligibility of ninety-six (96) months for the use of a deadly weapon to be served in the

5 | Nevada Depariment of Corrections with one hundred eighty-one {181) days credit for time

& ﬂ served. |

7 On May 21, 2009, Defendant filed his Notice of Appeal. On August 13, 2009,

B I Defendant filed his Fast Track Statement.

@ | 6. Statement of facts.
10 Defendant was convicted for the Second Degree Murder of his five-in girlfriend
IT ¥ Victoria Whitmarsh. Defendant was Caucasian, 510", 185 pounds, (Appellant's Appendix
12 § ("AA") 2B1: 68), a decorated military veteran with combat Experience and military training
13 || in self defense. (AA 255: 178). Ms. Whitmarsh was 54", 110 pounds and Asian American,
i4 | (AA 281: 68). Prior to her murder, Defendant was quoted s stafing that he wanted to “Lill
15 [ the bitch” because he believed she was responsible for putting him away in prison. (AA 94
16 || 14-15). Also ptior to her murder, Defendant demonstrated to others the manner in which he
17 | could kill a person with & knife. (AA 94: 2-24).
18 On Nevember 5, 2008, a fight ensucd between Defendant and M. Whﬁmarsh. (AA
19 || 67, 71-72, 281: 66). The fight was so loud that it woks slezping neiphbors and caused them
20 |l to go upstairs to see about the commotion (AA 67188, 71: 204), Defendant fatally stabbed
21 Ms. Whitmarsh with 2 kaife. (AA 283: 77). In addition io her knife wound, Ms. Whitmarsh
22 § hed a series of bruises all over her body that were determined to be 3 :nnhihuﬁné cause of
23 | her death, (AA 182: 99: B-12). Despite being militarily trained in self defense, 6 inches
24 | teller and weighing 75 pounds more than Ms. Whitmarsh, Defendant claims he had no
25 || choice but to kill her put of self defense. (AA 303 154). Defendant did not claim that Ms,
26 | Whitmarsh's death was the result of a suicide. (See Generally AA). Defendant also did not
27 I claim he kilied Ms, Whitmarsh in the “beat of passion.” (See Generally AA). Despite this
28 || self-defense theory, Defendant never called 911. {AA 285: 83; 8-13). He also did not sllow

LAk ATt pCRET A B VI ASTEACIOD SEAEFT, Bl KlkkY, i, c-mZ: KENM IR O0C

000008

05167




I =

OO0 3 &y owh Ja b

10
11
13
14
15
16
17
18
19
20
21

23
24

28
27
28

'I

police officess to come into the room to assist her, (AA 103:51:3 -52: 10, AA 286: 86: 16-
21}. Defendant had to be tazed by the police and removed from the murder scene. (AA 112:
23-24).

At mrial, Defendant sought to admit evidence that Ms. Whitmarsh had tried to commit
suicide in the past and evidence that she struggled with depression, as proof of her violent
character towards other people. (AA 266). The trial court excluded this evidence on the .
grounds that it did not amount to specific acts of viglence against others. (AA 266: 7: 23 —
E:1).

Dnrring triat a police officer was allowed, over defendant’s objection, to testify, abom
the times that he encountered stabbing homicide suspects in his carees, whether or not those
suspects had cits on their hands similar {o the cuts found on the Defendant’s hands. (AA
203; 183: 10-12, 203; 184; 3-5, 203; 184: 24 — 185: 5). The trial court also precluded
defendant’s accident reconstruction expert for providing a legal conclusion about whether

the stab wound Ms. Whitmarsh received was accidental. (AA 246: 144: 4-23). The tgal

court reasonsd thet since the wilness was not a medical doctor, had not been noticed to make

such 2 finding and had no referepce to such testimony in his expert report regarding the .

medical opinion, be should be excluded because it was beyond his arca of expertise, {AA
248: 152: 22-25).

During trial, Officer Huicherson testified that Defendent made two racial epithets
while sitting in the officer’s vebicle (AA 135: 179: 10-12), Prior to testifying, the Officer
never memotialized the statements, never placed them in his police report, or included them

in a handwritten note subraitted for discovery. (AA 153: 251; 22 - 252: 13). The State only -

learned of the statements the night before trial. (AA 164: 26: 10-22) After leamning of the
statements, the State insgructed the officer not to include such remarks while testifying, (AA
164: 26: 15 —27: 16} The officer disregarded the instruction and made them during trial,
Defendant sought a mistrial on the grounds that it was a discovery violation and prefudicial.
(AA 153; 251, AA 154: 254; 14-2*.’]). The district court found that in light of the Jack of

memorialization no discovery violation wes committed and given the limited prejudicial
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H effzct of the two statements the prejudice that Defendant may have suffered did not warrant

an entirely new trial. (Jd.).

“ The trial court also allowed the medical examiner to discass photographs that
illustrated the extent and severity of Ms. Whitmarsh's injuries. (AA 182). The medical
examiner stated that the bruises covered her forehead, leR arm, left side, right side of the
abdomern, knee, legs and feet as well as buitocks. (AA 132-183). The medical examiner
also testified that the bruises were a contributing cause of her death along with the stab
wound she suffered, (AA 182; 99; 8-12). The medical exarniner concluded that the bruises
could have been caused by another person. {(AA 182).

The trial court also roade a number of rulings regarding proffered jury instructions.
The trizl court atso denied Defendant's request for a Flight Instruction because there was no
evidence of flight, (AA 230: 78: 22 — 79: 19). The trial court also denied Defendant’s request
for a Heat of Passion Instruction because the State’s instruction was an accurate statement of
the law. (AA 296: 126-127). Defendant and State jointly decided to forgo giving 2 Good

- Character Instruction {o the jury. (A4 295: 122-123). The State submitted Jury Instruction
#13 to the trial court. (AA 349). Instruction #13 defined that malice aforethought could be
express of implied. (AA 349). Defendant did not object to the instruction. (See Generally
AA). During closing arguments, the State discussed implied malice. (AA 298: 135: 8-20,
299: £40: 1-3). The State also submitted Jury Instruction #13 1o the trial court. Instroction
#18 defined Second Degree Murder, but specifically omitted any reference to a Second
Degree Murder conviction based on a felony murder theory. (AA 354). Defendant objected
to the admission of this Instruction on the grounds that it argued felony murder. (AA 294),
The trial court overruled the objection and admitted the instruction. (AA 294: 119; 384).

T Issues oo appeal.

ici

1. ¥4 the Trigl Court Err A al Instructi i1

Did the Tral Court Frr in Admitting a Jury Instruction that Acgurately Defined
Second Murder or Allowing the State to Properly Define Implied Malice Durins

Closing Arguments?

mrwmmmmmﬂmmpﬁmﬂm
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L a8 New Tri ted 2 iscovery Violation and Where the
ejudice from vertent Disc _Color i

VI id the Tri Err i I jons?
8.  Legal Argument, incloding authorities:
L

THE TRIAL CDURT PROPERLY CONCLUDED PAST SUICIDE
ATTEMPTS DO NOT CONSTITUTE SPECIFIC ACTS OF VIOLENCE TOWARDS

OTHERS.
Orverall, trial courts have considersble discretion in dstermining the relevance and

admissibility of evidence, and an appellate court should not disturb the trial court’s ruling
absent a clear abuse of that discretion. Crowley v. State, 120 Nev. 30, §3 P.3d 282 (2004),
The standard of review in a criminal case is “whether, after virwing the evidence in the light
most favorable to the prosecution, any rational trier of fact could have found the essential

elements of the crime beyond a reasonable doubt.” Jackson v, Virgipia, 443 U.S. 307, 319,
99 S.Ct. 2781, 2789 (1979). Furthermore, it is well established that it is the jury’s function,

nof that of the court, 1o assess the weight of the evidence and determine the credibility of

witnesses, Walker v. State, 91 Nev. 724, 726, 543 P.2d 438, 438-39 (1575). A vendict
supparted by substamtial cvidence will not be disturbed by a reviewing court. Nix v. State 9]
Nev. 613, 614, 541 P.2d 1, 2 {1975).

Defendart claims that his due process rights were violated because the trial court
excluded evidence of Ms, Whitmarsh’s past suicide attempts and problems with depression,
(FTS at p. 6). He emoneously contends that this evidence demonstrated Ms. Whitmarsh’s
vialent character towards others and accordingly it should have been admitted to prove that
she was the first aggressor on the night Defendant musdered her. (FTS atp, 7). Asa genera]
rule, character evidence is normally inadmissible to show that a persor scted in conformity
with their character. NRS 48.045(1). However, ane exception allows “a defendant to
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present evidence of a victim's character when it tends to prove that the victim was the likeiy
aggressor, regardless of the defendant’s knowledge of the victim®s character.” Danjel v
State, 119 Nev. 498, 78 P.3d 250 (2003). More specifically, evidence that the victim
committed specific acts of violence against others is admissible, when a defendant raiscs a
¢laim of self-defense. Id.

Here, Defendant raised a claim of self-defense. Defendant sought to introduce his
own teslimony and extrinsic evidente about her depression and past suicide attempts, (FTS
at p. 7). Defendant also sought to infroduce his own testimony that two days before her
murder, Ms. Whitmarsh attacked Defendant with & knife. (AA 266: 6: 14-21). Defendant
mistakenly believed that Ms. Whitmarsh's past cfforts to harm Aerself was tantamount to
aggressive acts of violence against other people, such as Defendant. (FTSatp. 7). The trial
court, however, disagreed. (AA 266: 7-8).

The trial court made two rulings, First, if properly determined that undsr NRS 48.04%
and Dagiel, Defendant could testify that Ms. Whitmarsh alleged]y artacked him with a knife.
{AA 266: 7: 18-22). It was held to be a specific act of violcnve against another. Ig. The
trial court also properly concluded that the svidence of her past suicide atternpts and therapy
that she underwent should be excluded. (AA 266: 7: 10-8: 1). The trisl court recognized that
under Danie] this proffered evidence did not amount 1o a “specific act of violence™ towards
another person. {AA 266: 7: 23- 8:1).

Despite the clear bolding of Daniel, Defendant still contends tbe ruling was in error.
(FTS at p, 6-10). Diefendant ralies on a trio of cases, all from outside this junsdiction, to
support his claim. (FTS at p. 9} Sze State v. Stanley, 37 F.3d 85, 90 (NM. 2001); People v.
Seicido, 246 Cal. App. 2d 450, 458-60 (Cal, App. 5° Dist. 1966); State v, Jacger, 973 P.2d
404, 407-08 (L1ah 1999). Defendant's reliance on these cases is entirely misplaced. [n each
of those cases, the defendants sought 1o introduce evidence of the vietims' past suicide
attempi history, because the defendants’ defense at triel were that the victims were not
murdered, but rather committed suicide. Ses Stanley, 37 F.3d at 9¢; Selcidg, 246 Cal. App.
2d at 458-80; Jaeger, 973 P.2d at 407-08. Consequently, the courts in those cases found
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where the defense of suicide is being raised such evidence is probative becauss it supports
the defendant's theory that victim died as a result of a successful suicide attempt. Sze
Stanley, 37 F.3d at 90; Salcido, 246 Cal. App. 2d at 458-60; Jacger, 973 P.2d at 407-08,
That situation is not present here. Defendant never argued Ms. Whitmarsh successfully
committed suicide. (See generally AA) Defendant argued that he killed her in self defense.
(AA 303; 156: 3-6). The fectual circumstances and legal defenses raised in Stagley, Salecido
and Jaeger are entirely differsnt than the case at bar. The issue before this jury was not
whether it was murder or suicide, but rather murder or Self defense. This trip of decisions,
cofisequently, 5 irrelevant. There is no fegal suthority to suppest suicidal lendencies are
tantamount to having a propensity for viclence towards other people. In light of Danief, it 15
evident that a9 matter of law the trial court’s ruling was well reasoned and proper.

H. THETRIAL COURT PROPERLY SUBMITTED INSTRUCTION #18 AND
ALLOWED IMPLIED MALICE TO BE DISCUSSED DURING CLOSING.

Defendant contends a new trial is warranted because it was imnproper to submit Jury
Instruction #18 (“Instroction #18) 1o the jury and to sflow the State to discuss an implied
malice theory to the jury. Sincas & trial court is afforded great discretion when settling jury
Mﬁm its decisions are reviewed only for an abugse of dizcretion. Crawforgd v. State,
121 Nev, 744, 748 121 P.3d 582, 585 (2005). Such sbuse only occurs when the decision is |
considered “arbitrary or capricious or if it exceeds the bounds of law or reason.™ Jackson v.
State, 117 Nev. 116, 120, 17 P.3d 998, 1000 (2001). Upon review of the record and Nevada
law, it was proper 1o submit Instruction #18 to the jury and allow implied malice to be
discussed during closing arguments, Instruction #18 provided the definition of Second
Degree Murder to the jury. (AA 354), Defendant claims the admission was incorrect
because the second paragraph of Instruction #18 stated that the jury could find Defendant
guilty under & “felony murder” theory. (FTS at p, 10). Defendant argues that since no
felony murder theory was ever argusd by the State, it was reversible ecyor to provide such an
instruction, ([d). Instruction #18, however, contained no reference fo lelony murder.

Paragraph 2 of Instruction #18 states as follows:
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3) Where an involuntary killing occurs in the comemission of an unlowful act,
the patural consequences of which are dongerous to life, which act is
intenlionally pcgnrm:d by a person who knows that his conduct endangm‘
ihe life of ﬂ? er, even though the person has not specifically formed an
intenhon to xill.

200.070 which defines Involuntary Manslaughter. The selected Janguage from this statute
that was used for Instruction #18, however, is taken from part of the statuie that specifically
defines what other type of intentional unlawful behavior, other than a felony, if cc-mmittcci,
would constitute murder in the second degree. NRS 200.700 states in full:

“Involuntary manslaughter” defined ' ;
1. Except under the circumstances provided in NRS 434.348 and 484.377,

iI'wnIumﬂ]r manzlaughter is the killing of a human being, withiout any intent
to do so, in the commission of an rmlawful act, or & lmantwtuch babiy
i such & consequence in an unlawful manper, bt where the

might produce

tnvsguum? killing occurs in the commission of an unlowfal act, which, in
ity consequences, naturally tends to destroy the life of a Riman being, or 13
committed in the prosecution of a felonious intent, the offense is murder.

2. Invel ma:ula;%mer does not include vehicolar menslanghter as
described in 484 3773, :

NRS 200.700 (emphasis added). A comparison of the crmphasized text from Instruction #18
and NRS 200.700 reveals that a felony murder instruction was never given. It defines what
other type non-feloniows but unlewfil behavior would warranl a Second Degree Murder
conviction. Upon a ¢loser review of NRS 200.700, it is clear that the Stale deliberately
omitted the language of the statute that discussed felony murder. Ses NRS 200.700{(1) (“or is
committed in the prosecution of a felonious intent™). Thus no felony murder instruction was
provided to the jury,

To avoid any risk of confusion, the trial court stili gave the jury an otal instruction
during trial that they were to disregard and not rely upon & felony murder theory. (AA 294;
119; 384.) Furthermore, the State was also instructed not to argue felony murder. (Id.}). The
State, accordingly, did not discuss it. (Sge Geperally AA 297 130 — 301: 147: §; 305: 165:
20 - 309: 179: 23). Since the jury was not given a felony murder theory either in the form of
Instruction #18 or closing argurnents, Defandant’s basis for appeal is meritless.
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Defendant also contends a new trial is needed because the State argued to Lhe jury that
a “finding of murder could be based upon implied malice.” (FIS at p. 11). However, the
Defendant raised noe objection to Jury Instruction #13 which expressly states “Murder is the
unlawful killing of another human being, with malice aforethonght, either express or
implied..." (AA 349) (emphasis added), Consequently, the State was well within its rights
to state that murder can be found upon a showing of imphed malice. There is no basis to

award a new trial on this ground.

III. TBE TRIAL COURT PROPERLY DENIED THE MOTION FOR A
MISTRIAL BECAUSE NO DISCOVERY VIOLATIONS OCCURRED AND
PREJUDICE FROM THE OFF-COLOR REMARKS WERE MINIMAL

Defendant also claims that his due process rights were denied when a police ui’ﬁcer,
after being instructed by the State not (o discuss the matter, testified that Defendant made
two racial cpithets while sitting in the officer’s vehicle, {AA 135: £79: 10-12). A “denial of
2 metion for a mistrial is within the trigl court’s sound discretion. The court’s determination
will not be disturbed on appeal in the absence of # clear showing of abuse.™ Parker v, State,
109 Nev. 383, 388-389, 849 P.2d 1062, {666 (1993).

Defendant claimed that a mistrial was warranted because the introduction of the
statement was prejudicial and it also constituted a discovery violation. (FTS at p. 12),
However, no discovery violation occurred and the prejudice suffered was at worst minimat.
There was no discovery violation because Officer Hutcherson never memorialized the
statements. (AA 153: 251: 22 — 252: 13}, He never wrote thera down ia his police repozt, he
never gave a recorded statement of these facts and failed te put them down in a handwritien
note regarding the case that was submitted for discovery, (AA 153: 251: 22 - 252: 13). The
State only learned about the statement the night before the officer’s testimony. (AA
164:26:10-22). However, the State did netice thal the officer was an anticipated witness fior
thia trial fong before the officer testified (AA 153: 252: 5-11). Thus, Defendant had the
opportunity to pretrial the officer and discover the siatements. In light of these facls, the
court properly concluded that no discovery violation took place. (AA 154; 254: 14-20),
Defendant fails to sxplain why this ruling amounts to an abuse of discretion. The record
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reveals the trial court thoughtfully concluded that the violation took place because; 1) There
was no memerialization of the statement, 2) The State only leaned of the statement on the
night prior to the testimony; and 3) Defendant had tims to pretrial the officer.

Furthermore, Defendant was not so prejudiced to warranl a new frial. Prior {o the
Officer's testimony, the State instrucied him to “stay away from ibe racial shurs.” (AA 164:
26: 15— 27: 16). Despite the good faith efforts, these two short comments wers made during
trial. After their disclosure the State promised the trial court that no further references to the
statemenits would be made. (AA 154: 256: 22 - 257: 7), The State made good on that
premise. (Sce Geaerally AA). As Defendant noted in his brief, the State’s case against the
Defendant was never sbout race. (FTS at p. 12). It 5iniply was a0t an issue in this trial ~
especially because Ms, Whitmarsh was Asian American. The resl issue was the amount of
racially neutral evidence that proved beyond a reasonabls doulvt that he was a murderer.
While Defendant may have suffersd some minimal prejudice, it is clear that Defendant’s due

process rights were protected during this fair trial,
1V. THE TRIAL COURT FROPERLY ADMITTED THE VICTIM'S INJURY
PHOTOS BECAUSE THE INJURIES WERE A CONTRIBUTING CAUSE OF HER

DEATH.

Defendant claims that he deserves & new mial because the trial coust should have
excluded photographs of bruises on the victim's body that were a contributing facior in her
n death. The admissibility of evidence, Crowley, 120 Nev. at 50, 831 P.3d at 282, as well as the
armissibility of expert testixnony, Brown v. State, 110 Nev, 8§46, 852, 877 P.2d 1071, 1075
| (1993), falls within the sound discretion of the trial court.  Defendant ertoneously argues
§ that it was an exror to admit the pholographs, because there was “no causanon” between the
bruises and the night of her death, and there was no “foundation” that O'Keefe could have
caused those bruises and it was difficult to conclude exactly when the bruises were made
(FTS at p. 13}, These allepations ars untrue.
|| First, the medical examiner conciuded that the bruises were a confribulory cause of
i her death, because she died of exsanguination, more commonly known as “bleeding 10
death.” {AA 182: 99; 8-12). Second, the medical examiner's testunony established 2 causai
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link between the defendant and those bruises, because he concloded these injuries could have
been made by ancther person. (AA 182). This testimony 15 particularly relevant beeause
Defendant physically struggled with Ms., Whitmarsh prior to murdering her. (AA 272; 32 -
273-36: 67-72).  Third, athough the medical examiner had difficulty in precisely
concluding how and when each bruise was made, the evidence is still celevant becayse
Defendant could have inflicted those injurics. Finally, the photographs are relevant becanse
they accurately depict her vast array of bruises that spanned from her forchead, left am, left
side, right side of the abdomen, knee, legs, feet 13 well as her butiocks. (AA 182:100: 7 -
183: 103: 3). For these reasons, the trial court properly concluded the evidence was relevant.

Defendant’s appeal is not really concerned with the photos” admissibility, but rather
the “weight” that should be afforded to them. Defendagt has no issues ﬁﬂ's the authenticity
of the photes, the qualifications of the witness called to testify about the photos or the
sccuracy of what the medical examiner concluded from the photos. (See FTS at p. 13).
Deiendant simply did not find the evidence to be compelling. This is simply not & proper
basis for appeal. Determining lhe weight and sufficiency of evidencs falls squarely within
the province of the jury — not this Court. Since the record demonstraies that the photognphs
were authentic as well as relevant t¢ the case, th: ial court’s decision to admit them was

proper.
¥. THE TRIAL COURT PROPERLY ADMITTED AN OFFICER'S LAY

OPINION AND PRECLUDED DEFENDANT’S EXPERT WITNESS FROM
TESTIFYING TO A LEGAL CONCLUSION BEYOND HIS EXPERTISE

Defendant alse claims his rights were violated because the trial court employed
“different standard[s]” when evaluating what the State and Defendant’'s witnesses could
testify to. (FTS at p. 14: 6-8). As discussed, the admission of expert testimony is reviewed
only for an abuse of discretion. Brown, [10 Nev. at 852, 877 P.2d at 1075, “The threshotd
test for the admissibility of iestimony by & qualified expert i whether the expert's
knowledge will assist the trier of fact to understand the evidence or determine a fadl in
issue.” Townsend v. State, 103 Nev. 113, 118, 734 P.2d 705, 708 (1987 NR.S. 50.275.
Specifically, Defendant believes a double standard was created for state and defense
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witnesses — that essentially permitted the State’s defective to testify but denied his expert
witness the same opportunity. (FTS at p. 14). Although Defendant aliempts 10 paint the two
sets of proffered testimony as a comparison of “apples to apples,” the record reveals that the
comparison more akin to “apples to oranges.”

First, Defendant takes issue with the State's examination of Detective Wildemann, a
palice officer for the last twenty-one years. (AA 203: 183: 10-12). The detective testified
that during that time he had witnessed many stabbing cases. (AA 203: 184: 3-5), The
question and answer at issue for defendant was the following;

Mr. Smith: “...[Ila ydu.r training and experi¢nce, have you come across
m[gmwhmasmpedinastabbmghm cuts on their

fingers in the very area that the defendant does?

Det, Wildemann:  Yes, Yes
Mr. Smith; How often would you say or - _
Det. Wildemann: I can'i give you a specific number, but it happens froquently.

(AA 203: 134: 24 — 185: 5). On appesal, Defendant disingenuously mischaracterized the
record by claiming thai this testimony provided the officer’s “expert” opinion on whether or
not the wounds were defensive. (FTS at p, 13: 26-28). In actuality, the question calied for
the perceptions of a lay witness and at best, a lay opinion. NRS 50.265. In Nevada,
testimoby or opinions are permitted if they are based on the witness’ rational perceptions.
NRS 50.265. Here, he was only ssked about what he witnessed He was never asked to
reach an expert opinion or tegal conclusion about whether or not the cuts on Defendant's
bands were defensive. The record reveals this argument is baseless. _

The trial cowt’s decision 1o exclude Defendant’s “expert” testiﬁnrn}' presented ym]r
diffsrent circumstances. Defendant called George Shiro as an expert witness. Defendant
noticed Mr. Shiro as an expert in crime scene analysis, crime scene investigation, processing
of crime scenes, collection and preservation of evidence, latent print comparison, foot wear
comparison and DNA evaluations. (AA 247: 147: 1-7). Mr. Shiro is ot a doctor, a medical
examiner or affiliated in any way with the coroner’s office. (AA 240: 119-121).
Furthermore, his expert report made no determination abowt Ms. Whitmarsh receiving an
accidental knife wound. (AA 247: 148-149; 248: 152: 1-4). Despite a lack of medical
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expertise, discussion in his report or notice provided fo the State, Defendant sought to ask
this witness to render an expert medical opinion that made a legal conclusion about whather
or not the fatal stab wound to Ms. Whitmarsh was an accident or a deliberate act. (AA 246:
144; 4-23),

Detective Wildemann's testimony was entirely different in nature from Mr. Shirg's
proffered testimony. One was a description of what an officer had witnessed in his twenty
years on the job, The other was a medical opinlon about the ¢entral issue in the case from a
man who; 1) Was unqualified to make such a determination; 2) Failed to devote any pari of
his report 10 this vital issue; and 3) Was not noticed to the State to even discuss the matter
before the jury. Defendant®s argwnent that the court somehow failed to establish that M.
Shiro was not an expert in this area is unavailing, (See FTS at p. 14) Defendant admitted
that he was not a docior, (AA 240: 119-121), but 2 chemist who specialized in reconstrueting
accident scenes and collecting crime scene evidence. {Id; AA 248: 15i: 4-18).
Furthermore, the Court noted that Defendant; in nolicing this expert, failed to state that it
anticipated he would testify ta such a matter. Lastly, Mr, Shiro's expert report never
disenssed whether or not the victim was accidentally stabbed (AA 247: 148-149, 248: 152
I-4). After hearing both sides, the trial court reached the only decision allowable under the
law. It properly excluded Mr. Shiro’s testimony on the grounds that it was “beyond his
expertise, beyond what's identified in his report, and also beyond the notice of expert that
was filed in this court...." (AA 248: 152: 22.25), While Nevada law may permit an expert
to assist the trier of fact to understand a fact in issue, experts cannot offer legal conclusions
about marters beyond their cducation, taining and experience.! Mr. Shiro’s unqualified

legal conclusions were properly excluded.
¥1. THE TRIAL COURT PROPERLY SETTLED THE JURY INSTRUCTIONS

Defendant emoneously claims that a number of errors were committed during the
selection of jury instructions. (FTS at p. 14-15). A tral court is afforded great discretion

| Defendant’s claim that his constitutional rights were denied, because & portion of Mr,
Shire’s testimony was excluded is erroneous. (See FTS at p, 14), Mr, Shiro had ample fime
to spezk on the areas he was qualified to discuss — namely accident reeonstruction.
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when settling jury instructions and should be reviewed solely for sbuse of discretiop,

| Crawford, 121 Nev. at 748, 121 P.3d at 585, Defendlant claims the tria} court erred for
: failing to give a Flight Instruction. A fury may be presented with a Flight Instruction when i
| is reasonable from the evidence presented to infer that the defendant fled the scene of the

crime, Carter v, State, 121 Nev. 759, 700, 121 P.3d 592, 599 (2005). However, no evidence
i of flight was introduced during trial. Furthermore, Defendant does not explain why he was

entitted to this Instruction. (FTS at p, 14). The record reveals Defendant sought a Flight
Instruction as some type of proof that Defendant was not guilty of murder. Despite a

coraplete lack of legal authority to support this position, Defendant’s trial counsel stated:
And honestly, I've seen the flight instruction s¢ mapy tmes, The fact that Mr,
(’Keefe stayed in the location didn't attempt to flee even after he had been
discovered by private individuals and had the op;g:mmty to flee. | think the fact
" tha? he rematoed there certainly ig cvidence that did not, in his mind, believe
he has commitiad a crime. So it's simply an inverse statement of a case — or of
an instruction that's beap given by the State in numerous occasions.

: (AA 230: 78: 22 - 79: 19). There is absolutely no basis under Nevada law o include such an
14 | mstruction, when there is no flight evidence. The trial counl did the only thing aliowable
under Nevada law - deny the request. Defendant also claims the trial court erred in refusing

| its preoffered instruction on malice, but again entirely fails fo explain why it was an error.

(FTS at p. 15). A trial court can disregard a proffered jury instruction if it misstates the law.
Baon v. State, 783 P.2d 444, 338 (Nev. 1989). Here, however, there is no evidence that the

{ Malice Instruction, eccepted by the court, was inaccurate. As discussed extensively in this

brief, supra 7-9, no error was commiticd.

Defendant alse erronecusly claims that the court denied its proffered instruction
Vohmtary Manslaughter, Defendant relies on the holding of Cmwford as support. 121 Nev.
et 754, 121 P.3d at 589. Defendant’s reliance on Crawford, however, is entirely misplaced
Crewiord hofds that this instruction must only be provided when the theory of Voluatary
Mansiaughter is properly ar issue. Id. This theory, however, is not al issus. Defendant never
claimed he killed in the heat of passion. He claimed self-defense -~ 2 theary thoroughly
covered by the instructions. (AA 370-376) Defendant, accordingly, is not entitied to this

instruction,

TAAMRELL AT WIS KL RET AR YWASTRAL K EEEFE RIIAK KERRY, 5. ﬂ:ﬁgﬂ REEFIFTR DAL
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I Defendant also argues that the triaf court shiould have accepted his Good Character
Z || Instruction. However, the record reveals that the State and Defendant mutually decided to
3 || "forgo™ submitting such an instmction, (AA 295 122: 24 - 123: I5).  The tial court,
4 ) accordingly, cormmitted no error. Finally, Defendant contends that the cumulative effect of
5 i G denied instructions warrants a new tral, Defendant's appeal not only fails to establish
6 | that an error was made bur also fails to demonstrate how any of the decisions were somehow
7 | ‘arbitrary, capricious or excoeded the bounds of law or reason. Defendant “is not entitled to a
8 || perfect trial, but only a fair trial.. " Ennis v. State, 91 Nev, 530, 533, 539 P.2d 114, 115 ;
9 | (1575) (citing Michigan v. Tucker, 417 U.S. 433 (1974)). The trial court made sound, well

10 || reasoned and legally accurate decisions when rejecting these proffered jury instructions,

11 || Accordingly, this Court should not distuzb its findings.

12 | 9. = Preservation of the Essue,

13 | The issues were properly preserved.

14

I5 |

16 |

17 |

18

19

20

21

22

23

24

25 |

26 |

27 |

28 |
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YERIFICATION
1 recognize that pursuant to NRAP 3C T am responsible for filing a timely fast track
response and the Supreme Court of Nevada may sanction ap attomey for filing to fle a

|

[ timely fast track response, or failing to raise material issues or arguments in the fast track
§ respanse, or failing to cooperate fully with appeliate counse] during the course of an appeal.
1 therefore certify that the information provided in this fast track response i3 true and
complete to the best of my knowledge, information and belief,
Dated this 8th day of September, 2009.
Respectfully submitted,

DAVID ROGER
Clark County District Attomzy
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RTIFICATE OF SERVICE

I hereby certify and affimn that this document was filed electronically with the
Nevada Supreme Court on Bth day of September, 2009. Electronic Service of the foregoing
document shall be made in accordance with the Master Service List as foljows:

CATHERINE CORTEZ MASTO
Hevada Atiomey General

JONEL THOMAS
Deputy Special Public Defender

STEVEN S, OWENS
Chief deputy District Attorney

BY /¢ eileen davis

Empicyes, District Attomey's Olfice

S50/ Chrimapher Hurmated

DAPFELLATEWNTROC S RCEE TAR VR ATTRATKOEFFE,. BRA)aM KERAY, D, ﬂli.},l RKEPT FTL DS

000023

nN3182




ethth =

(ese 8- o8 F73348K

O (Tm: Ne [ a)M? ['th]‘l"

Fieb  J1/7/( 208

(325030

eth)ghL &

n05183




= B~ S WA B L RS

MMMMMMMMN'—'H-——-H—H_-—:H
mﬂmm.huu—n\nm-qmm-hwm—ﬁ

Case 2:11-cv-02109-GMN -VCF  Document 8 Filed 01/26M12 Page 20 of 49

JUSTICE COURT, LAS VEGAS TOWNSHIP

CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintiff,
CASENO: 08F2334RX
~V§=
DEPTNO: ¢
BRIAN aka,
Brian Kerry ¢ #1447732,
Defendapt. CRIMINAL COMPLAINT

The Defendant above named having committed the crime of MURDER WITH USE
OF A DEADLY WEAPON (Felony - NRS 200.010, 200.030, 193.165), in the manner
following, to-wit: That the said Defendant, on or about the 5th day of November, 2008, at
and within the County of Clark, State of Nevada, did then and there wilfully, feloniously,
withowt muthority of law, and with premeditation and deliberation, and with malice
aforcthought, kill VICTORIA WHITMARSH, a human being, by stabbing the said
VICTORIA WHITMARSH, with a deadly weapon, to-wit: with an unknown object,

All of which is contrary to the form, force and effect of Statutes in such cases made
and provided and against the peace and dignity of the State of Nevada. Seid Complainant
makes this declaration subject to the penalty of pegjury.

TTTRR0E

O8F23348X/ch
LYMPD EvV# 0811053918
{TK9)
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Case: 12-15271  07/08/2013 iD: 8695983 DkIiEntry:48  Page: 115 of 136

Justice Court, Las Vegas Township

LLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Ptaintiff,

-¥E -
BRI A™M O'KEEFE, 2kn,
Brien Kerry Okenfs ¥ E447732,

CASENO..  DBF23141X

T Tl T b S Rl S

DEPT - NO: 9
Defendunt

BATTERY/DOMESTIC YIOLENCE: ADMONISHMENT OF RIGHTS

! AM AWARE THAT | KAVE LACH OF THE FOLLOWING RIGHTS AND THAT § WILL 8F WAIVING THESE
RIGHTE IF | PLEAD GUILTY OR NOLO CONTENDERE:

1. The right 1o o spenly wial;

3. The right tn resire the Seorg wmlhuhq,:ﬂ}tﬂmmequdlmmhm

3. The right to confmm end question ol withease NERbno s

4. The fight o subpcens wilnesses on my bl and compel their nfendance:

3. The righ o mamin silent ard not be compelled to teatily (1 Uero were & trial: gnd

6. The right to appeal my conviction scept on canatinslongd or jurisdictioas] groundy

i AM ALSD AWARE THAT BY PLEADING GUILTY OR NOLO CONTENDERE | AM ADMITTING THE STATE
COULD FACTUALLY PROVE THE CHARGE(S| AGAINST ME. 1| AM ALSD AWARE THAT MY PLES OF
GUILTY OR NOLO CONTENDERE MAY HAYE THE FOLLOWING CONSEQUENCES:

1. I usdurcinnd i Stda will ove thiy eouvieiion, sad any other prisr comviction Mrom 1his or oy other Stete whleh
probilbdis the same ar slmkier conduet te enbincs the prouly For say subssquent offense;

1 Iundmundum.u:mqu:m:urm}rpklnrguillywnnlnmirllmnmuﬂﬂmnrthuumﬁimu.l may, in

aubdition ke vther consemamoes provided by low, be removed, depucted or excluded Fom whtyy into ihe Uniked States or denicd
i wrlizoting;

1. | undursiund that =ntencing s entirely tp 10 the courl and the Fllowing renge of peraliies for commiving the offenss
described abervie will apply (un b o grecser penahy i3 provided pumsaant L& NRS 200,481

DEFENDANT'S INITIALS:
DEFENMDANT'S ATTORNEY'S INITIALS (ir Applicable):

PACE 1ol 2

PN PO S ORABT TUET IR T 1,500 ) ™ n 0 5 1 B 6




BATTERY/DOMESTIC VIOLENCE ADMONISHMENT OF RIGHTS (PAGE2cf ) CASENO: O08F23348X

FFE 7 5

Al leasi 2 days in jail but not mor= than 6 ronths; at least 42 heurs tut not more than 120 howrs, of community service; a fine of
nol less than $208, But ot more than 51,000, io addition o certain Jees and assessincnts Lhat are required by statute; mandatory
pariicipation in weskly counseling sessions of nol bess Gan 172 hours per woek for not less than 6 months, but not more than 12
roanths, at my expense, inthe Court's discretion, the Court may osder me 1o paniicipate in a2 alcakol or drug trestment program at
my expenss; end, in the Court’s discretion, if it sppears from information presenied Lo the Court that a child under the ageof IR
- yeard may need coonseling a8 & resuli of the commission of & barery which constitutes domicstic violence, the Court may refer
the child 1o an ageney whick provides protective services, and, if thal occurs, the Court will Repaire me 10 reimburse the agency
fos the costs of any services provided, 1o the exsent of my sbilicy tn pay.

At least 10 days in juil bul oot more than § monihs; a2 least 100 hours, but ol more than 200 hours, of community service; a Gre
of nol less than 3550, but not more than $1.000, in addition to certain fees and sssestments that arg fequired by statule;
mandstory participstion in weekly counseling sessions of not less then | 17} hours per week for 12 months, al my cxpense, in the
Court’s discrotion, the Coust may order me Lo participue in an whohol or drug treatment program 8t my expense: and, in the
Court’s discretion, if it appears from information presemed to the Court that & child under the wge of |8 years may nesd
counseling as & result of the commisason of & hattery which constiutes dornestic vialonee, the Cowt may refer the child to an
agency which provides prolective services, and, it lhat ocours, the Court will require me 1o remburse the sgery for the costz of
any services peovided, 1o the extont of my ability 1o pay.

HIR FENSE DR AN ESEQUEN FENSE . FELA :

A catagory C felony punishsble by a sentence of imprisonment in the Noveda Stais Prison tar &% tenst | year b hot more than 5
years; a possible fine of not more than 510,000, in sddition to certin feer and assessments that &re required by stanste; {n he
Coust’s discretion, the Couct may require me to parcipate in an slcohol or drug Testment program m My expense; end, in the
Court's discretion, if |t appears from information presented 10 the Court that & child under the age of 13 years muy need
counseling as resub of the commission of n banery which constistes domestic violence, the Count mey refer ihe child 1o an
ngeney which provides protective services, and, t that ocewrs, the court will Tequire mc bo reimburse the kgency for the gosts of
ERy servives pruvided, to it exient of my ability o pay. A third or rubsequent offense i not probationable,

L. [ am represented by st afomcy in this case, My stioeney has Pully discussed these manicrs wilh me and
advised me about my legal rights. My siiomey s ,
3. | have deciintd 30 have an atiomey rtpresenl ma and | have chosen 1o represent mysel”. | have made [his
gecision even though there ane dangers and disadvantages in self-representation in & criminag case, including

bt not Hoited 1, the following:
(3] Self—represzmumion is oftén unwise, and 1 defendant iy conduct s defense ta hisor her

W deiriment:

i) & defendant who represents himself is responsible for knowing and complying with 1he
same procedural rules us lswyers, and cannct expect help from the Judge in camplying
with those procedural ruies;

{c) 3 defendent representiog himself will not be aliowed to complain on oppes) about the

campetency of tifectlivenssa of bis ar her representation:

(4} the staic is represented by experienced professional fomey: who have the advantage of
gkill, rsining and ability;

(e} & defendani unfamiline with legal procedures may allow the Prosecutor an agvantage,
may not make effective use of legal rights, and may make tweticat decisions that produce
unintended consoquences; shd

() the effectivences of the dofense may well be diminished by a defendends dual rolz a3
Bitarney and actused

DEFENDANT'S SIGNATURE i DATE OF BIRTH o 3 DATE

| HAYE REVIEWED THIS ADMONISHMENT WITH MY CLIENT AND HESHE UNDERSTANDS THE RIGHTS

HE/SHE I8 WAIVING AND THE CONSEQUENCES OF HISHER FLEA OF GUILTY/NOLO CONTENDERE TO
THIS BATTERY/DUMESTIC VIOLENCE CHARGE

DEFENDANT'S ATTORNEY {if applizable) HAR NUMBER

Nnn5187
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DAVID ROGER

Clack Cou District Anomey

PHILLIPBﬁSLm%{],m

District Artorney

IN Bar #010233
200 South Third

Nevada £9155-221|
(02) 1-2500
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THE STATE OF NEVADA,

19 Plaingiff.
i] ~¥i-
12 | BRIAN KERRY 0O

§1447732 KEGFE.
13
14 Defendam,

-
LA

11-cv-02108BMN -VCF D B Filed 2 P 5ofag
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DISTRICT COURT
CLARK COUNTY, NEVADA
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Case No.
Dept No.
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ase 2;11-chaz1t{Ei::¢MN -VCF Documents Filed nﬁf 12 Page260f49

R |
|
DAVID ROGER "
2 DISTRICT ATTORNEY ¥
3 Nevada Bar #00278] 3
) 3
T
? BY g
6 g v
7 Nevads B B0 05 ¢
§ N
9 Nmunfﬁmmhmmmemmwﬂfﬁudﬂwﬁmofmingthh
Information sre as follows:
NAME ADDRESS
12 ARMBRUSTER, TODD 5001 OBANNON DR #34 LYNV
13 BALLEJOS, JEREMIAH LVMPD #8406
14 BENJAMIN, JACQUELINE DR ME 0081
15 BLASKO, KEITH LVYMPD #2994
16 BUNN, CHRISTOPHER LYMPD #4407
17 COLLINS, CHELSEA LVYMPD #9255
18 CONN, TODD LVMPD #8101
19 CUSTODIAN OF RECORDS CDC
b} CUSTODIAN OF RECORDS LVMPD COMMUNICATIONS
21 CUSTODIAN OF RECORDS LVMPD RECORDS )
22 FORD, DANTEL LVMPD #4244
23 FONBUENA, RICHARD LVMPD #6834
24 HATHCOX, IMMY 5001 EL PARQUE AVE #C.36 LYNV
23 HUTCHERSON, CHRISTOPHER, LVMPD 412996
26 IVIE, TRAVIS LVMPD #6405
27 KYOER, TERESA LYMPD #419]
28 KOLACZ ROBIN 3001 EL PARQUE AVE #38 LYNY
2 H e Do
00001y :
R A 0518




. — g Qpse 2:11-cy-021 @MN -VCF Document8 Filed 3@1 2 Page27ofd9 |
! LOWREY-KNEPP, ELAINE DISTRICT ATTORNEY INVESTAGATOR 9
2 MALDONADO, JOCELYN LVMPD #6520 -g
3 MORRIS, CHER YL UNKNOWN 3
4 MURPHY, KATE LYMPD #9756 %
5 NEWBERRY, DANIEL LVMPD #4956 3
6 PAZOS, EDUARDO LVMPD #5817 5
7 RAETZ, DEAN LVMPD #4234 .
8 SANTAROSSA, BRIAN LVMPD #6930
9 SHOEMAKER, RUSSEL L LVMPD #2096

10 TAYLOR, SEAN LVMPD #3718
¥ TINIO, NORMA 2992 ORCHARD MESA HENDERSONNY
12 TOLIVER, CHARLES 3001 EL PARQUE #29 LVYNV
13 TOLIVER, JOYCE 5001 EL PARQUE #C-26 LVNV
14 WHITMARSH, ALEXANDRA 7648 CELESTIAL GLOW LYNY
5 WHITMARSH, DAVID 7648 CELESTIAL GLOW LYNV
i6 WILDEMANN, MARTIN LVMPD #3516
17
18
19
20
21
22
23
24
25
26
21 | CoMPE BV sas391
i (TK®)
'mﬂlu
000014 |
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CLERK OF THE COURT
DISTRICT Cnﬁ.;T mWU' Y
I KPuTEN
CLARK COUNTY, NEVADA
THE STATE OF NEVADA, }
Plalmiff, CASENG: 25063
rg= DEPTNQ: XV
BRIAN KERRY O'KEEVE,
Dofendans,
INSTRUCTIONS TO THE JURY {(INSTRUCTION NO. I)
MEMBERS OF THE JURY:

It Is now my duty as Judge 1o Inswruct you in the law thas spphies to his case. It is
Your duty ua Jurors ¢ follow these instructions and to spply the rules of law 1o the facts us
you find themn from Ihe evidence, :

You must nol be concerned with the wisdom of any rule of lew stated In these
instrietions, Regardicss of any opinion you may have as to whal the law qught to bs, it
would be & violation of your onth 1o bare & verdict upon amy other view of the luw than that
Biven in the instructions of the Court,

05193




Cage; 12-15271  O7/08/2013
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An Information is s formal method of accusing a person of 2 cime but i not evidence

of his guill.

in this cege, it is charged in an Amended Information that on or about the Sth day of
November, 2008, the Defondant committed the offensy of MURDER WITH USE OF A
DEADLY WEAPON (OPEN MURDER) (Felony - NRS 200,010, 200.030, 193.165) in the
following mannes, to-wit; did then and there wilfully, feloniously, without sutherity of law,

I and with preméditation and deliberation, snd with malice sforethought, kill VICTORIA
WHITMARSH, a human being, by stabbing the suid VICTORIA WHITMARSH with a

deadly weapon, to-wil: a knife.

It is the duty of the jury to apply the rules of {sw contained in these instructions ra the
Facts of the case and determine whether or not the Defendant Is guilty of the offensa charped.

ID; 8685583 DkiEnwy: 48  Page: 16 of 136

INSTRUCTIONNO._3
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Case: 12-25271  07/08/2013 ID: 8695983 DKtEntry: 48 Page: 17 of 136
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INSTRUCTION NO._4

To constinute the erime charged, there must exist & union or |oint operation of an act
forbidden by luw and an Intent 10 do the act,

‘The intemt with which an sct is done is shown by the fesls and circumstances
surrounding the case.

Do not contiuse intent with mutive. Mative is what prompts a peron (o ect. Jntent
relera mtr.lo the state of mind with which the act is done.

Motive is not an elemem of the crime charged and the Stete i3 not required to prove a
motive on the pan of the Defendant In order to convict. However, you may consider
evidence of motive or lack of mutive #3 a circumstance in the case.

n0919%
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Case:; 12-15271 07/08/2013 ID: 8695983  DkiEntry: 48 Page: 25 of 136

INSTRUCTION ND, 1%
I In this case the defendant is accused in an Amended Information alteging an npen
charge of murder. This charge includes and encompasses murder of the Hrst degree, murder
! of the second degree, voluntary manslaughter and involuntary mansiaughtes,

The jury musi decide if the defendant is guilty of any offense and, if so, of which
oifense,

105196
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INSTRUCTION NO. 13
Muuder i3 the uniawful kitling of a human being, with malkec sforethought, cither
expreas or implled. The unlawful killing may be effected by various menns.

np51937




Case: 12.15271 07/08/2013 ID: 8695983 DKIEntry: 4B Page: 27 of 136

INSTRUCTION NO. _ 14
Malice as applicd to murder doss not necessarily impart il will taward the victim, but

signifies gomerp! malignant recklessness of othars’ lives and safety or disregard of social
duty,
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Case: 12-1527%1 _O7I0R2013. .  JO=8695083. . DKIEntry: 48 Page: 28 of 136

——

INSTRUCTION NO.

Malicc may be implied when ne sonsiderable provocation eppears, or when sll the
| circumuisnices of the killing show an abanduned und malignant hearl.

|s ’

Express malice !5 that delibernic intention unlawfully Lo take away the \ife of another,
;. which i3 manifested by extemal circumstances capable of proof.

105199
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On March 16, 2012, O'Kecfe filed his Madon o Diswise Based Upon Viokations of the
Fifth Amendmens Component of the Double feapardy Classe, Constitutional Collateral Fistappel and
Alternatively, Claiming Res Judicata, Enforceable by the Iourteenth dmemduent Upon the State's
Preciuding Siate's Theory of Prosecation by Uniaugd Intentional Stabbing with Knify, the Allfezed Battery
At Deserived in the Amended Infarmation (the “Dismissal Motion™). (’Keefe’s Disrnissal
Motion was dented. (O'Keefe verbally renewed his Dismissai Motion on the Girst day of his
trial, and it was again deniecl,

On June 1, 2012, O'Keefe filed his Motion ta Consinge Irind. Conrinuance was denied
on June 5, 2012 at calendar call. During caleadar call, O’Keefe informed the oial courr that
he was not ready 1o proceed to trial, and requested that the marter be smyved because of the
Ninth Circuit Appeal thar regarded violations to his consdmdonal rghts in these
proceedings, O'Keefe argued he was not totally prepared for wmial at chis time because he had
been devoung much of his dme to his federal case.  After denying the contdnuance, the
Third Trial commenced June 11, 2012, On June 13, 2012, the jury rerurned 1 verdict firicting
O'Keefe guiley of second degree murder with use of a deadly weapon. O'Keefe fled a Nosie
of Appeal on September 5, 2012 from the conviction stemming from the Third Trial, He filed
& debcient Fat Track Stalenrsnt in the NSC on November 1, 2012, He tiled an _dmended Fag
Track §tatement on November 2, 2012, In his Jmended Fasr Track Statement, ' Keete argued,
armong other things, that the district court erred in denying O'Keefe's request to stav the trial
based upon his pending writ in federal court and the fact that he was not ready for crial 1o
hegin, O'Keefe also argued that the district court crred in aot allowing deferise’™s jury

instruction for the element of the cime - malignant heart, On Apnl 1), 2013 the NSC
7

005100

Docket 69036 Document 2015-36571
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11
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13

14

13

16

17

18

19

20

21

22

entered its Order of Affimance (the “Third Trial Affirmance”) regarding these two
atguments. The NSC faulted O'Keefe and found thar “the distict court did not abuse its
discrenon by denying O’Keefe’s request for an extended condnuance where the delay was
his fanlt,.,. Because O'Keefe has not provided this court with the instructions given at trial,
he fails ¢o demnonstrate that the district court abused its discretion by t¢jecting his proposed
instructon.” (Kegfe &5 State, 2013 WL 1501038, NSC Docket No. 61631 {Apnl 10, 2013).

On August 19, 2013, O’Keefe filed a petition for writ of certiorari in the United
States Supreme Court with regard to the Third Troal Affirmance, in Case No. 13-6031, which
was denied October 15, 2013, O'Kegfe 1. Nevads, 134 5.Cr. 444, 187 [.Ed.2d 297 (Case No.
13-6031; October 13, 2013).

On December 6, 2013 O'Keefe bled a Petition for Wit of Manduamus or, in the Afteryative,
Wit of Coram Nobis axguing the issue of his prior butglary case being used against him in this
murder ease, It was denied on January 28, 2014, On January 27, 2014 (PKeefe tiled a Mogon
to Modify andior Correct gl Sentence (Posc-Conviction Remedy - WRS 176.555) raising the
issue of lack of judsdiction. It was denied on March 25, 2014, On July 23, 2014, O'Keefe
filed a Motion for Relief from Judgment Buased on Lack of Jurindiction for U.S. Court of Appeals Had not
Teswed any Remand, Mandaty, or Remistur (Post-Conviction Remedy - NRCP (60%b)(4)) and it
was denied August 14, 2014, He filed a Notice of Appeal on August 29, 2014 regarding the
denial; however, it was evenmally dismissed.

O’Keefe filed his Petéiton for Wit of Habeas Corpus on September 15, 2014, challenging
that the trial court lacked jurdsdicdon to hear the Third Tral because the Ninch Cireuit

Appeal remnained pending, On November 6, 2014 this Court appointed the undersigned
g
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counsel to file a supplemental petition for writ of habeas corpus. Briefing was set with this
supplemental peation due Aprdl 7, 2015,

STATEMENT OF THE FACTS

ough D ipt of izl — Day 1, dated June £
Quiside presence of jury

Me. Lalli (state's counsel) states they are using the same exhibits used in the previous
trial. Jury Trial Transcrpt Vol 1 (“JT'T17) at p. 3. Mr. Lalli states they will refer o ptior
tesimony 45 hearings, things of that nature, and nor refer 1o a prinr trial, They have
admonished their witnesses tw not do so, as well. JTT1:4. Mr, Lalli informed the court that
Judge Villani granted in part a bad act moton the State proffered. Qne incident was a
conviction O'Keefe suftered for domestde violence, third offense. JTT1:5. Ir is Mr Lalli's
belief that the arder allowed them to indicate that O"Keefe was tricd on a charge of battery
constituting domestic violence, third offense. Licutenant Price, a fact witness, will testify he
was aware of O’Keefe's record, which is a pomary reason he removed (YKeefe from the
scene after being called there, determining there was not enough evidence to make an arrest,
This ofticer put O’Keefe in a car and drove him somewhere else. JTT1:6,

Mr. O'Keefe brought duocuments per NRS 47.150, mandating that the Court take
judicial notices of the facts of this case. He argued rthat Judge Villani denied his right ro delay
this trial. JTT1:8. Mr, O’Keefe argued that the State of Nevada wronghully charged him with
malice murder based on 2 bartety act of intendonal subbing, He was forced 1o take the stand
because Judge Villani's ruling would not let in any evidence. The jury rerurned a sccond

degree murder with 2 deadly weapon, Nevada Supreme Court reversed the case based on an
9
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erroneous jury instruction on second degree murder. The juny instrucdon was prejudicial
because evidence did not support it. JTT1:9.

Mr. O'kecte states that once they charge malice aforethonght and premeditated, they
did not have to list batrery; it is duplicity, Jury Instrueton 18 had ao chance. Evidence did
not support that Mr, O'Keete did anv unlawrul act. The issue was addressed, presented, and
reversed on direct appeal. They rled in Mr. O'Keefe's favor. Constitutional collaceral
estoppel applies, They said he did no unlawtul act, no battery, [TT1:14.

There was 4 second trial and Mr. Lalli recharped Mr. (O’Keefe with the sarne offenses,
after an acquital, only second degree murder, Right now, they are proceeding on an
unintentional murder. Mr. O'Keefe argucs that is based on nothing. Mr, (’Keefe has this
issue in the Ninth Clrcuit. Mr. Lalli recharges the same oftensc, regardless that the acquitral
was not officially entered; LS. o Greon says it does not bave o be. JTT1:11, Mr. O'Keefe
states that any issue decided is no longer open o consideration. He claims a s judicata foem
of jeopardy on the same offense, However, they proceed to second rrial, O’ Keefe argues that
Mr. Lalli should not have heen able to use in the second trial the same eviderice from the
fitst trial, but he did. Mr. Lalli is barred because it is the same srandard of proof. The issue
was decided in Mr. ('Keefe’s favor. |[TT1:12,

Citing Byferd . Nevada, 994 P.2d at 700, headnote 25, it was argued that trial conr
decisions do not constitute the law of the case, and ooly the Nevada Supreme Court can
create such on direct appeal. Mr. (’Keefe argued he was acquitted by jury of frse degree
intentional stabbing, criminal intent, and that the Nevada Supreme Court acquitted him of

any unlawful act, JTT1:13. O'Keefe argued Mr. Lalli admitted the NSC is well avware of how
10
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invelunrary manslughter would become 2 degree murder, believing that the NSC ruled the
evidence did not support it so the jory could not convicr again, O'keefe argued thar Mr. Lalli
used evidence ke cannot use. £ at p, 14,

Mr. O'Keefe moved 1o dismiss, arguing thar Mr. Lalli has no evidence and thus
cannot proceed on the theory of intendonal stabbing, The second tnal was a mistrial, Id art p.
15, Mr. O'Keefe took over the case because he is passionarte that he did nor do this, and was
acquirred. He filed a premial pedtion under USC §2241, claiming a true Double Jeopardy
violaton, (FKeete argued that Judge Navarro agrees there is a Double Jeopardy problem,
tor which Mr. O'Keefe provides the order. Mr. (FKeefe’s show cause response was denied
and, when he did the show cause response in the amended petition dropping ground 2 and 3
and proceeding with the Double Jeopardy, she denied it. Mr. O'Keefe appealed to the Ninth
Circutr, [ at p. 16.

The Ninth Circuir granted O’Keefe a hearing on these issues, Pursuant to 5% &
Lambert (2004), Judge Paez of the Ninth Circuit stated that if vou are a pretrial detinee and
file under §2241, as long as you are not under Stare court judgment at the dme of filing, we
have a true Double Jeopardy vicladon. They reversed it, sent it back, ordered full brieting,
and appointed him counscl. {4 atp. 17.

YKeefe states Judge Navarro sent him an order rwo {2) weeks prior o Tecusing
herself. Villani recused himself as well. Navarro is married to a top distder attorney in the
state who is in the criminal division named Mr. Rutledge. Id at p. 18.

Mr. Lalli stated that the defendant was charged with open murder in the first tial, 14

at p. 19. The Court gave an instruction on 2 degree felony murder. The jury returned a
11
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verdict of 2 degree murder. On appeal, NSC said there was no evidence of felony 20
degree murder in the record. The conviction was reversed. Mr, Lalli angues they still have
available to them a theory of 2 degree malice murder, the theory upon which they are
proceeding. Judge Villani denied the same mogon Mr, O'Keefe brings now, Id at p. 20.

Defendane filed a petition with same issues, which was summanly denied. The Ninth
Circuit allowed O’Keefe to appeal; however, the federal court did not stay this proceeding.
Mr. O'Keefe siill has the ability to fully lidgate that issue in the Ninth Cireuit, and was
appointed a federal attorney w do thac £, at p. 21,

O'Keefe reburted by asking that all objections durng the cour, if it proceeds, be
“federalized” by the court. Mr. Talli objects that that is contrary to established state law. 14
ar p, 22, It the defendant has an objection, he is required to make it. Blanker objections arc
not allowed in their Stare jurisprudence, and the Courr is required 1o rule on that. ()'Keete
argued that it was a simple procedure. On to the other issues, Mr. Lalli arpued that it was 2
felony murder theory. Mr. O'Keefe argues that murder is murder, for double jeopatdy
purposes. Id at p. 23.

Mr. Lalli argued there was nothing more than the implied malice marder. Instruction
13 states the jury must remember the rule. Murder was by malice afarethoughr, either
expressed or implied. Lalli argued that first degree was expressed malice murder, while
second degree was implied. In the fasc track response, the State conceded that the
instruction was nothing but implied malice murder, O'Keefe argues that in Insructon 18

under the first theory, Mr. Lalli was trying to proceeding on malice murder. I at p. 24,

005105




1{

11

12

13

14

15

16

17

18

19

20

The Courr stops O'Keete, saying that he keeps on repeating the same thing. The
“federalizatdon™ request was denied. The Court allowed €’Keefe to make his exhibits part of
the record. The motion to dismiss is denied. Id. at p. 26. The court noted that Judge Villani
tuled that the State was allowed to bring before the juny the pror felony convicdon for
bartery domestic violence, third offense, as well as the facts supporting the convicdon. fd. at
p. 27. The Court declines to revisit Judge Villani’s decision on thar, O'Kecfe states that, on
Febroary 10, 2009, the State of Nevada held a Purocelii hearing lisdng all of his battery
domestc violence cases and the one fulony bamery domestc viclence, It was resolved on
March 16%, 2009, Mr. Smith was the prosecutor at the dme, I atp. 28.

Reete argues that issues were decided upon, thar he did not commit & bamery,
After the second trial’s mistrial, a thied trial was scheduled. He argues they re-litigared rwo
days late. Jd at p. 29. The Court tells O’'Keefe that they are not reversing Judge Villanis
ruling. The same argument was made, and he made a ruling. O’'Kecfe states that trial court
decisions do not consditute the law of the case, and objects heavily., 14 at p. 30.

Rough Draft Transcript of Jury Trial ~ Day 2, dated June 12, 2012:
tes

O'Keetc argues thar Mr. Lalli is rrumping all over his presumpton of indocénce by
giving an inference to the jury that 2 battery domestc violence has been commirted. Jury
Trial Transcopt Vol. 2 (“FTT2™) at p. 2. The NSC adjudicated this issue in the first appeal.
Judge Villani ruled that battery domestic violerice never happened; evidence did not supporr

it beyond a reasonable daube. 14 arp. 3.
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The Court reviewed the NSC order and reversal and stated that, “[tlhe district court
abuses discretion when it instructed the jury that second dugree murder includes involuntary
killing that cccurs in the comemission of an undawful ace, because the State’s charging
docurment did not allege thar O'Keefe killed the victim while he was committing an unlawful
act. And the evidence presented ar trial did not support this theory of sceond degree
murder.” Id ar p. 4 Mr. Lalli keeps inferring that this homicide was committed during 2
baztery act of intentional stbbing. The jury in the first trial acquitted O'Keefe of intentdonal
stabbing. They returned a 2 degree on implied malice. fd. at p. 6.

Mr. Lalli argries that the jury never acquitted O'Keefe of an intentonal saabhing, 1d at
p. 7. He was acquirted of 2 willful, deliberate, premeditated kiling, The court notes that
O’Keete has a continning objection. Jd at p. 8, The court noted the record was preserved,
O’Keete objected to this trial, /d ar p. 58. He obiects to some of the evidence under on the
law of the case doctrine again. Id at p. 39. The court is going to allow Ms. Mercer and M.
Lalli ro bang that evidence in. 14 ar p. 60.

Opening statements were given, JTT2:61-94. Mr, Lalli objects multiple times
throughout defense’s opening statements stating (F'Keefe was turning it into an argument
rather than an opening statement. JTT2:73,89.

Witness Roger Price’s Testimony:

Mr. Price is a graveyard lientznant at the Enterprise area command with LVMPD. [le

has been employed with Metro for 13 vears. In April of 2004, he was 1 swing shift police

officer at the downtown arca command. JTT2:96. Mr. Price testifics he was disparched on

14
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Apnl 2 2004 1o 1823 Lewis. Vicroria Whitmarsh had alleged her bovttiend, Bran (FKeefe,
had bartered her. 1d at p. 97,

Oin domestic violence calls, Mr. Price tesufes they iaterview both parties, evaluate
evidence and the scene, and determine from the scene which storv corroborates with it
They look for bruising, reddening, scrarches, curs. Mr. Price stated they had spoken to both
partics that night fd at p. 98. There was not enough physical evidence to support the
allegation of batery. Victoria had no visible injuries. Mr. Price testified that thev suggested
one of them leave the aparmment, Id ac p. 99. O'Keefe stated he would leave, Mr, Price
offered (o ke him wherever he wanted, This is the only dme he has ever done that. 14 at p.
100.

Mr. Price testitied he drove O’Keefe and dropped him off at the south side of
Charleston at the intersection of Chareston and Hinson. It was abour 3 % to 4 miles from
1825 Lewis. JTTZ:10l. About an hour and-a-half afier dropping him off, they were
disparched back to the same place. Victora had injudes on her and stated she was vicdm of
battery again, ac the hands of (Y'Keefe, I at p. 102,

Mr. Price testifies they observed scratches, reddening, puffiness around her eves and
broken glasses, The defendant contacted Vietoria’s cell phone and Mr. Price spoke to him
on it. Mr. Price testified it was the same voice from the man he dropped off, Jd ar p. 103,
The man on the phone stated he was in 2 bar somewhere close. Mr, Price asked him to
return and give his side of the srory, but he refused. [He also refused to tell Mr. Price where

he was. They took a report fd acp. 104,
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The Court admits the documears. Mr. Price admits 1o testifying in that mateer. [le is
shown a copy of the charging document, the informatdon in that case. 14 at p. 106. He also
recognizes the judgment of convicton. Ms. Mercer passes the wimess. (I'Keefe has no
cross. Id at p. 107,

Elynne Warpicko Greene’s Testimony:

Ms. Greene is sworn in. She is a supervisor of vienm’s services in [LVMPD. She
provides direct service 1o victims of all crmes, as well as supervising of staff. Ninety percent
nf her work load deals with victims of domestic violence. Id. at p. 108,

She testified to having a bachelor's in psychology and a master’s degree in counseling,
She worked as a therapist for 15 vears and had trained as a volunteer in domestic violence
services. Since then, she has run shelrer and worked at LVMPD, She worked a ensis hodine,
providing resources to those calling. After ceasing to do therapy, she worked in Southem
California with victims and was the director of a crisis response team. Id. ar p. 109.

The actvides ot the crsis response teams were o assess and provide resources at that
exact tme or for the future. They also let them know how the criminal justice system waoukd
operate. The resources provided were safety planning, helping idendfy lethality risks, sheleer,
support groups, and protecton order information. Jof, ac p. 110,

She ran the shelter for & years while with the agency. While working as a rtherapist,
Ms. Greene mostly saw victims of domestic violence, as well as children exposed to viclence.
Id at p. 111. Ms. Green came to Las Vegas twengy vears age and joined LVMPD. She
testified to working with about 100 victims of domestic violence per month. She has testificd

in court hefore as an expere. Id ar p. 112,
16
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Ms. Green defines cycle abuse as the relationship berween the vicdm and the abuser,
smrting, off with a4 tension building phase. Vietims often describe that dme as walking on
eggshells. The tension finally becomes explosive, which is when there is viclence, The last
patt is called the honevmoon phase, when the abuser shows guilt or shame, 14 atp. 113,

Oftten dmes, Ms. Greene states that victims will provoke their abusers to abuse them,
and get it over with. It can be simple as not cooking dinner dght, or going our with friend
they were told not tw, not calling back, not responding to text messages. When a victim
becomes physical, their inten is often defensive. 4 at p. 115, One person in a relafionship
can have more power; it can be subtle or more obvious, So, when an zbuser gets physical, it
is aimed at dominating the other party. They often use verbal indmidation. fd ac p. 116, Ms.
Greene tesdfies that these relavionships start where there is a lot of attenton, Looking back,
victims realize it is controlling and manipulative, tather than sweet, /4 at p. 117.

Grooming is the term used for the process of rearing the victim down menually, going
along with physical abuse. Offenders typically prepare their vicim by convincing them they
are unigvable and lucky to have them. If there is separation petiod, it is common for victms
to try and reestablish a relationship with their abuser. 4. at p, 118

Ms. Greene testifies that there are multiple factors that can make a victim stay with
their abuser; emotional, financial, security. Truly loving the person, even though they are
dangerous, is the number one reason, Embarrassment goes along with being a victim of
domestic violence. Id arp, 119, When an abuser feels they are losing contral, they often
escalate, O'Keete had no cross, State calls their nexy witness, Cherid Morris. She is sworn in,

14 at p. 120,
17
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Ms. Morris dated (V'Keefe berween the months January of 2008 1o September of
2008, She mer him ar Arizona Charlie’s, She testifies that she came back from a trip and
starting see him, They conversed a loc on the phone, Td. at p. 121. Ms. Morrs started 1o
spend nights at his dwelling. At the dme, she lived with her friend, Dorothy Robe, (FKeefe
lived in a trailer on a friend’s property whose name was Trov. 4 ar p. 122, Ms. Morris
identified O’Keefe in the courtroom, She restifies that she had 2 romante relationship with
him, d, at p. 123.

Ms. Morms knew Victoda Whitmash was a former lover of O'Keefe’s, from back in
2001. She learned that he had called her while they were at his trailer. Id ar p. 124, O’Keefe
told Ms. Mortis thar Vicrora was calling to clear her conscience. She restified thar that was
not the first time hearing about Ms. Whitmarsh. Id at p. 125, Something happened with
CFKeefe and his fricnd, so he moved in with Ms. Mortis ar Dorothy's house. Her daughter
was also living with her. At times, the defendans would often consume alcchol, 7l at p. 126.

Ms. Morris tesufies that O’Keefc would drink until intosicanon, While he was living
with Ms. Morris, he would talk about how angry he was with Victoria. She put him in prison
for testifying that he hurt her. Id ar p. 127. O'Keefe rald Ms, Morris he wanted to kill
Victoria tor aking 3 vears of his life, When first talking abour Victoria, he was sad, bur then
he would become more upser. From there, he would just start drinking and become
outraged. Id ar p. 128,

(¥Keefe told Ms. Morris he was in Grenada and the government taught him how to

kill. He even demonstrated how to kill someone with a knife. 4 at p, 129, Ms, Morris stated
I8
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that O'Keefe said he liked Victoria because she was submissive. She testified that he always
wanted her to go to sleep with him, even when she was nor tired. Vicioria did the same. /4
at p. 130

Toward the end of their reladonship, Ms. Morrs testifies it became rocky, O'Keefe
was inconsistent with coming home. He had staved with Victoria tor a week ar one point. fd,
at p, 131. Ms. Morns sates that O'Keete had suggested they ook for an aparment. She
wanted to establish residence for hemelf and O'Keefe somewhere else undl she was able 1o
getout. Id at p. 132, They bought an apartment on 3001 [ Parque Avenue. She was only
there for four days. O'Keefe stayed there off-and-on, but vne day never came back. I at p,
133. Ms. Martis did not wane Vicroria coming to the apartment. She restifies that she called a
friend to pick her up, and she left. Id at p. 134.

Mr. Lalli presents proposed State’s Exhibit 2 for identificadon. Ms. Morris recognizes
it as the apartment they lived at. The court admitred it into cvidence. He presents proposcd
Srate’s Exhibit | for identification and she recognizes it as the apartment lavout. Id at p. 133
The Court admitted proposed State’s Exhibir 1. 14 ac p. 136. Ms. Morris identifics an open
door to her apartment in State’s Exhibit 2. She testifies she hecame aware (FKeefe was
arrested in conneedon with the murder of Victoria Whitrmarsh on November 6E 2008, Td a
p. 15370

Ms. Mords received a call before then from (O’Keefe. (0’Keefe wanted to see her and
said Victoria would not mind her coming over. She stared she was not sure it he wanted a
plaronic relationship, or to rekindle what they had, 14, ar p. 138. O"Keefe suggested having a

threesorme with Victora and Chervl
19
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O'Keefe steps up for cross-examination. Id ar p. 139, Ms. Mors testitied O'Keefe
was horest with her abour the phone call he reccived on Facher's Day of 2008 14 at p. 140,
O'Keete had wld her he did not think it was right to lie to her. Ms. Mords states that
O'Keeke did not share wich her that he was on parole when they mer. I4 arp. 141,

s, Morns testtied O'Keefe mentioned he went to prison because Victora testified
against him in the battery domestic violence case later on. fd ar p. 142, Ms. Morss
remembers O'Keefe relling her distinctly thar Vicroria testified against him at thar erial.

Ms. Mords testified thar she cosigned for a car for him. I4, at p. 144. They had a bark
account together, and Ms, Morris took hemself off of it. 14, at p, 143,

Ms. Marris does not recall having a discussion with Jimmy Hatheox and “them.” She
does not rtemember going back ro the apariment a few days after the cragedy. Id, at p. 146,
Outside Presence of Jury:

The defendant asked Cheryl Morrs 2 question regarding whether she ever told
another witness the defendant had never been violent toward her. Mr, Lalli srates she
described o him several tmes he had been viclenr. One incident was in his tratler, another
was 10 a car where O’Keefe was drinking Vodka, Jdd at p. 148. The Court disregarded the
question and answer. (FKeete opened the door to a history of viclence with Ms. Morrs. 14
at p. 149. The Court informs Mr, O'Keefe not to open the door to that violence, to he
careful. Id, ar p. 152,

Judge Villani allowed the Sute o go ino the facts and circumstances of this case.
O'Keefe stated that Judge Villani ordered the State aot to call an expert witness on damuestic

violence. The court allowed Ms. Greene's testimony because they do not have the order, 14
20
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at o, 135, Mr. Lalli indicated there was never a motion to stdke the notice of experts, and he
was not aware of any order. Id ar p. 156, Mr. Talli stated Judge Villani never entered such an
order. I4. at p, 158, O'Keefe's motion w not allow the expert was thus denied. i acp. 159,

The court stated chat there was no intention for Judge Villani to dodge this case. Id at
p- 161. O'Keete argues thar Judge Villani had evervone under the assurnpdon he would sit at
the trial on Monday herein, but instead Senior Judge Bonavenwmre appeared. [ ar p- 162,
The court noted that O’Keefe’s objection on the record was preserved.

Witness Jovce Toliver's Testimony:

She 1s marred to Chatles Toliver, also known as “Cockie”, fd at p. 164, Mrs, Toliver
currently resides at 1013 North Jones Blvd, Tas Vegas, Nevada, She resided ar 5001 EJ
Parque in November of 2008 in the bottom floor aparzment 29, She was there for 14 years.
Id arp. 163

Mrs. Toliver recognizes Stace’s Exhibit 2 as the apartment complex. [4 at p. 166, Mrs,
Tolver was familiar with people who resided directly above them, 7d at p. 167. She testified
thar O’Keefe had a young lady with him on the night of the tragedy. She describes her as
petite with light blond hair. f4 at p. 164,

Ms. Mercer presents Stare's Lxhibit 1, which M. Toliver recognizes as the
aparment favout. Id. at p. 169, At 9pm on November 5, 2008, Mrs. Toliver was watching
TV in her bedrom with her husband. All of 2 sudden a lot of “ruckus” was coming from
upstairs, I at p. 170). Mrs, Toliver rurned the TV up atier initialiv hearing the noises, but the
noisc upstairs was gerting louder, and she heard a woman crying, Jd. ar p. 171 It went on for

about an hour, with the noise quieting down at a lirde afrer 10:00 o'clock. 14, at p. 172.

|
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Mr. Toliver was awoken by the noises, He took a broom to the ceiling and it stopped
for 2 second or rwo, but then resumed. I at p. 173, When Mr, Toliver left the apartment,
the noise had died down, but she heard a foud moan from the woman who was coing
before. Id, at p. 174. When her husband came back downsmirs, his eves were big and he
looked shocked. Id at p. 175, The police arnved abour 13-20 minutes after Mr., Toliver carne
back into the apartmenr and indicted something concerned him. Id at p. 176.

On Cross-examination, Mrs. Toliver testified she heard no screaming or velling. Afrer
her husband came back, he went back out again into the corridor where evervone was, I at
p. 177. Mrs, Toliver never heard O'Keefe talking, and she has probably ralked to s
neighbor, Jimmy, at one time or another after the tragedy. Jd at p. 178.

Chasles Edward Toliver's Testimony:

Charles Edward Toliver testified that he is married to the previous witness, Joyee
Toliver and they have lived ar 5001 El Parque for 13 years. Mr, Toliver identfics what was
vnee his upstairs neighbor, O’Keete, in the courtroom, Id at p. 181,

Ar 9:30 to 10:00 pm on November 3%, 2008, Mr. Toliver was asleep and abruptly
awoken by banging on the ceiling, His wite told him the noise had been going on for a while,
He restified he went to the kitchen, got the broom, came back and hit the ceiling, The noise
stopped for 2 minate, but resumed, so he proceeded to go upstairs. 4 ac p. 182,

The upstairs apartment door was open. ('Keefe was asking him to come into the
bedroom, saving she would not wake up. Mr. Toliver stated he saw blood on the bed while
seanding at the bedroom door and he left the apartment. f2 at p. 183, Mr. Tuliver testified

he also saw a handle to a knife and Victoria’s legs. Ms. Mercer presents proposcd State's
77

3051

15



Fad

10

11

12

13

14

15

16

17

18

19

20

21

22

Exhibit 22, which accurately depicts what Mr. Toliver had seen. 14 ar p. 184, The Coun
admitted Exhibit 22 and alluwed it to be published. Mr. Toliver's restified thar che location
of the handle was close to the pillow. I4 arp. 183,

Mr. Toliver hollered for help atter leaving (’Keete’s apartment, telling someone to
call the police. This drew people outside. Mr. Toliver testified he mld Todd, the apartment
raintenance man, whar happened when he came our Id ac p. 186. When they both went up
to apartment 35, the door was sill open. They went 10 the bedroom door. 7L acp. 187,

Mr, Toliver restified (FKeefe told them to “ger the hell our” He does not recall
O’Keefe being physically agpressive with Todd, in part because he was sitting on the floor.
Id acp. 188.

M. Toliver tesdfied thar (¥Keefe was halding Victoria, kind of tocking her. He
recalls him telling her ro, “Wake up, don’t do me like this.” /4 ac p, 189, The defendant
never asked for help, or for them to call the police. Mr. Toliver testified O'Keefe had a scary
look on his face. Mr, Toliver told the police exactly the same informaton as contained in his
tesumony here. Id at p. 190,

Ms. Mercer presented the witness with his taped statement. lde only remembers
O’Keefe telling Todd to get out. 14 at p. 191, Ms. Mercer shows Mr. Toliver page 17 of his
statement, and it refreshes his memory, Id at p, 192, He told police O'Keefe drew hack at
Todd. Id.

O’Keefe asked Mr. Toliver to read half way down page 7 of his recorded statement to
police, Id ar p. 194, Mr. Tolicer restifies he remembers O'Keefe elling him to come in here,

she will not wake up. He agrees the apartment was just like his apartment, 74 at p. 195,
23
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There was no light fixeure, Fle smtes the only light came from the bathroom. [le testifies
O'Kecfe had her lying in his lap, saying “wake up.” I4 at p. 196.

A jury member wanted to know if, *“when entedng the detendant’s room, could you
tell if he was intoxicated, drunk®* M. Toliver testified he could nort well
[immy Harheox's Testimony:

Jimmy Flathcox testitfed he lived upswirs at 53001 Bl Parque November 5% of 2008,
Mr. Hatheox recognizes State’s Exhibit 2 as unit 36, He wotked maintenance ar the complex,
Id. at p, 199. Mr. Hlatheox knew his neighbor, O’Keefe, and idendfied him in the courtroom.
He testfied 1o sometimes secing him ousside his aparment. 14 ar p. 200, Mr, Hatheos
sometime saw O'Keefe hanging out, or drinking. He had surgery on his foot three days prior
to November 5, 2008, He tesrified he was taking Lortab. fd ac p. 201,

Thar night, Mr, Harhcox heard a bang on the rail. Hathcox was not so under the
mfluence of Lortab that he could not telling what was going on around him, 74 at p. 202
Lipon hearing the noise, he opened the door and saw (F’Keefe entering his apartment, Mr.
Harcheox testified that Brian had a mean look on his face. He closed the door and went
hack inside and heard litde noises through the wall, 74 at p. 203, Mr, Hathcox testifies that
he wondered it (’Keefe was beating up his gitlfriend. The noise continued for 45 minutes.
He heard Mr. Toliver coming up, /. at p. 204

Police showed up and Mr. | lathcox eventually gave a statement, providing the same
information as in his testimony here. There was 30 minures between secing O'Keefe and
hearing Cookic come upstairs, I at p. 206, The bang on the rail that Mr. Batheox heard was

loud enough for him to go and open the door. Id, at p. 207. Mr, Hatheox did nor see any
24
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weapons on O'Keefe’s person that night. At no point did he hear velling and screaming, just
thumping noises. Id ar p. 208.

The only time he saw O'Keefe’s door open was when he came our afrer Cookie had
come up, Mr. Hathcox testities that he thought O'Keefe was intoxicated, He remembers the
palice sitting O'Keefe on the porch after bringing him ouc Jd ac p. 209, Mr. Hatheox
testities that he saw O’Keefe handcutfed on the porch and agreed he was getting preoy loud
with the police. He seates he did not know O’Keefe was passed our in the car. Id at p. 210,

d Conp’ imony:

Todd Conn is emploved wich LVMPD, currently assigned to the mraffic bureau with
accident invesngadon. Officer Conn was assigned to the Bolden area command in
November of 2008, I atp. 212,

Parrol divisions are set up by area command. Area command is a specific area are
assigned to conduct patrol actvities, Area command 13 is Bolden's east border, with Jones
i the west boarder, Carrie as the aoreh, and Desert Inn as the south border. Officer Conn is
a first responder and familiar with the CIT program, which deals with subjeets suttering in
mental crisis, sometbmes drug-induced states. I at p. 213

Otficer Conn was a CIT officer in 2008, having gone throush a 40 hour class,
speaking with people who were bipolar and schizophrenic, to ger an idea of their concerns
with dealing with police officers and recognize symptoms. Oftficer Conn responded to 5001

El Parque on November 5t 2008, I ar p. 214
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The call bad a female body down inside with blood everywhere, Officer Conn
restilied that he sent a text message via compurer o dispatch, advising them he was en route
code (actvating lighes and sirens) to the locadon. £ at p. 215.

Two patrol vehicles arrived before Officer Conn, Conn immediately went Upstairs
and saw the apartment door open. He recognized State’s Exhibit 2 as the stairway and the
door open in the picture. Walking in, there was 3 living room, a kitchen on the night, 40 open
doorway ahead, a bathroom, and another open door on the righr, with another bedroom on
the left. Jd arp. 216,

Oftticer Conn locked ar proposed Staze’s Exhibits 3 through 6. He testified they fairly
depict the inside of unit 35 to which he responded. The exhibit were admirmed, State’s
Exhibit 2 was recognized as the view looking through the doorway, Jd ar p. 217, Stare’s
Exhibit 4 was just inside the doorway, looking off to the right. Zooming in, you can see the
bedroom whete the tragedy tock place.

Lpon looking inside the aparmment, he testified thar he saw two officers in the
kitchen, namely, Officers Santarosa and Fonbuena, Id at p. 218. The officer’s guns were
drawn, and they were looking direetly towards the door of the southwest bedroom. 4 at P
214

Ofhcer Conn testified he ran to the wall, gun drawn, so he could cover the pordon
they could not sec. He testified that he saw blood and let Officer Fonbuena know he was
going to give verbal commands. fd. at p. 220, Officer Conn told whoever was in the room to
corne out, but there was no response. There was a mumbled talking noise that came from

the room, and sometimes agitated velling, Id at p. 221.
26

0

05119



10

15

12

13

14

15

16

17

e

19

20

21

The first response Officer Conn pot was she stabbed herself, Due 1o the amount of
blood, he restifies thar he felt the subject wanted o bait dhem into coming into the room
because the voice was agitated. /4. at p. 222, There was no pleading for them to come in and
save her. Officer Conn contdnued his verbal commands. The subject had then began saving,
“Bhe’s dead.” Id ar p. 223.

Officer Conn testitied that the subject had said the woman’s name was Veronica, He
continued with verbal commands, then O'Keefe was saying, “She’s alive” Serpeant
Newberry and his officers had then come into the room, Id at p. 224,

Otficer Conn handed his taser off to Officer Ballejos, T4 ar p. 223, Officer Conn
thought it was important somebody utilized 2 wser, as opposed to everyone going in with
guns. Sergeant Newberry had stared that he was going to do 2 quick peek. Officer Conn’s
view only allowed a bloody bed and a bit of a wall. 14, ac p. 226.

Scrgeant Newberry saw (F’Kecfe laying on the female and a knife on the bed. All the
officers stacked up behind Officer Conn, their hands on shoulders. O'Keefe's righe hand
was cradling her head, with the left on her torso, and she was naked from the waist down, Id
at p. 227,

Othicer Conn identties ('Keefe in the courtrvom. He testificd they were laving
patallel together. O'Keefe was ignoring all verbal commands. /d at p. 228, (PKeefe was
screaming at them nat to look at her. Officer Conn restifies that they cntered the room very
fast, not mnning, but in a conmolled manner. There were four rotal officers in the back

bedroom, with tacftical} vests on. 4. at p. 229,
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Officer Conn testfies that O’Keete was becoming highly agitated. Officer Ballejos
fired the taser, suiking (3’Keefe. Otficer Conn went to grab hands-on. 14 ar p. 230, Officer
Conn gave gloves to Officer Thomas, so he could put handeutts on O'Keefe. O’Keefe had
begun to struggle, so buth Officer Conn and Thomas grabbed under his armpits and ook
hitn 1nto the living room. Id at p, 231. Medical personnel were then immediarely hrought
into the room. Otficer Cona does nor believe he ever stepped on the woman’s body. £ ac p.
232,

On cross-examimaton, Officer Conn cestified that O’Keefe never told them to “get
the I' out”, and they did not realize he was exrremely intoxicazed. fd ac p. 233, The 9-11
IVPD Communicadon Center states, “23:06, this person advised subject who lives in
apartment is DBrian, Extremely 408" The call was code red, so there is no further
communications over thac radio. The stand-off was merte minutes. I4 at p. 234,

Ofticer Conn cannot state what (’Keefe's mindset was at that tme, bar he fele
{’Keefe could have possibly been baiting them, M4 at p. 233, When the officers came in,
O’Keete was not waiting for them. I at p. 236, Officer Conn was only focusing on O'Keete
during that drne. He agrees it is a small space from the end of the bed to the closet. Qfficer
Conn states he can only arrest to what he did, 14 ar p. 237,

Ofticer Conn tesdfies he was stacked in first posidon, with the other otficers directly |
behind him. Jd at p. 239, They were not directly on the wall, and he was in the corner. They
were stacked at an angle. Officer Conn did not see a weapon in (YKeefe’s hand.

Mr. Lalli scepped up for redirect examinaton. I at p, 240, Officer Conn restfied he

cleatly gave the defeadant directons to come out, but he did not respond. O'Keefe had
28
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ordered them to come in. ('Keefe was not consistent with what he was telling the officers,
saying firsc that she was dead, then that she was alive. 14 ar p, 241,
Dan Newberry’s Testumony:

Officer Newbcrry is emploved with LVMPD as a sergeant in the K-9 secton,
utilizing K-9 dogs to search for suspects, He has been doing this for about 2 years, working
with Metro for a wial of 17 vears. ld at p. 242, On the night of the tragedy, Officer
Newbetry was a sergeant with the problem solving unit, They were working in plain-clothes
and an unmarked car at 11:00 that night. Otficer Newberry was the supervisor of a squad of
officers, fd, ar p. 243,

The squad was conducting robbery suppression, which Officer Newberry explained is
looking for where robberies or crimes are occurring, Thar night, 4 eall came over the radio to
which Oftticer Newberry felt he and his officers needed to respond. The call described 2
female bleeding heavily with 2 male in her room, They tesponded to the area. I ar p. 244,

Otticer Newberry stated that domeste disturbances are rourine and can ofien be
quite serious. He testified he was working with Officer Sean Taylor and Officer Jerermiah
Ballejos that evening. They made their way to unic 33, of which he agrees that State’s Exhibit
1 depicts a diagram of that. 4d ar p. 245,

Upon entering, he tesafied that Officer Conn was giving orders, trving to negotiare.
Several unitormed officers were in the kitchen and living room area. Officer Newberry stood
next 1o Otficer Conn. Id ar p, 246, Officer Newberry tesdfied thar the conversation he
heard was froitless, with O’Keefe consistendy refusing o come our Officer Newberry

testified that he did 2 quick peck and, upon looking in, saw the female victim and OKeefe
29
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laying on her left side. There was light in the room. 14 at p- 247, Oitficer Newberry saw large
amounts of blood and a knife handle on the bed. He formed an entry team and told Offieer
Coon to do a lethal cover as they entered, asking Officer Ballejos to be a less than lethal
cover. Iz, at p, 248. Officer Newberry asked Officer Taylor to roll in with him as pare of the
arrest tearn. They rolled in, their verbal commands were ignored, so they deploved 2 taser en
O'Keete. fd at p. 249,

The female victim was nude from the waist down and in 2 black rank-top. Something
was ted around her arm. He remembers O'Keefe saving not to look at her, his hands
maoving all around her. I4. at p. 230, Afrer entening the room, Officer Newherry cleared the
bathroom and came back aut after O'Keefe was already tased. A second cyele was deploved
and eventually they were able to ger (VKeefe in handeufts. fd arp, 251.

He tesofied he immediately administered aid afrer O’Keefe was taken out of the
bedroom. He checked her pulse, used a flashlight for pupil dilation and looked for
respirations on her. Officer Newbcrry seated she appeared deceased. He recognized State’s
Exhibir 23 as the female vicim. f4, at p. 233.

Ofticer Newberry testified he felt no pulse on the female victim. He is trained as an
EMT Intermediate. One paramedic had entered the room, and he also checked for a carotid
pulse on het neck. 7d. at p. 234, Officer Newberry picked up 2 mser probe and moved it w2
table in the living room. It is shown in Stare’s Exhibic | and accurately depicted in proposed
Seate’s Exhibit 9. fd, at p. 255. Officer Newberry reuned back outside o speak with
(YKeefe. He wanted to make sure that medical was tending to OKeefe for the tascr usagc.

Id ar p. 256. Tt is department policy o have a medical check on someone who had a taser
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used on them. (YKeefe had blood on him, so they also wanted to check him for injuries,
(Hticer Newberry noeced a small injury on his forehead, an abrasion. Officer Newberry was
present when medical aid was rendered to O’Keete on the walkway, Id 4t p. 257.

O'Keefe was belligerent and uncooperative for the paramedics trying to help him.
Mr. (FKecfe swepped up for cross-examinadon. Officer Newberry testficd thar (O'Keefe
appeared intoxicated. [d ar p. 258. Officer Newberny explained thar a 408, which is whar the
commumication center had announced, means the person is extremely Intoxicared. fd ar p,
234,

Officer Newberry westified that all four officers entered the room right behind each
other. 4 at p. 263. Nobody attempted to draw blood or give O'Keefe a breath test. He
stared that use of force reports are complered when there is an injury or suspected injury, 14,
at p. 264

An assessment was made that PKeefe was mentally ill /under the influence, also
appearing extremely infosicated and erratic/emotional in his behavior, Officer Newberry
testified he never saw a weapon in O'Keefe’s hand. Jd at p. 266. The bathroom light
attached to the bedroom was on, providing light in the room. Id. at p, 267,

Oniside Presence of Jugy:

The court makes sure O'Keefe knows his rights regarding taking the stand and
restifying, Id ac p, 274275
Rough Draft Transcript of Jury Ttial — Day 3, June 13, 2012:

Danj ord*s Testimony:
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Mr. Ford Is retired from the LVMPD Criminalisdes Bureau whete he worked for 20
years, He was assigned to an incident involving ('Keefe an November 3%, 2008. Jury Trial
Transeript Vol. 3 (JJT37) ar p. 2. Mr. Ford's responsibilities were to take photographs of
the suspect and collect his clothing, Some duties of his posidon as a Crime Scene Analiyse
{"C3AT) include responding t crime scenes when requested, documenting the scene,
searching for items of evidence, identfy them, callectung, processing the scene for latent
fingerprints, completing their reports and submitting evidence collected at the scenes. fd, at
p. 3

Mr. Ford tesnfied he was called to the scene ar around 3:44 in the morning. Upon
arriving, he made contact with Marty Wildemann, His purpose was to pherograph the
suspect and show his condiden ar the time of arrest. 14 at p. 4. Mr. Ford identified O'Keefe
in the courtroom because he acrually photographed O'Keefe in an interview room. Jd. at P
5. Mr, Ford tecognizes the proposcd Seate’s Exhibits 60 through 64 as photographs he had
taken of (CKeefe, Id at p. 6.

Exhubic 61 j5 a close-up of bruising and an abrasion on O'Keefe's forchead. Stare’s
Exhibit 62 is 4 close-up of O'Kecfe’s palmer side of the index finger. Id. at p. 7. Statc’s
Exhibit 64 1s a close-up of the right hand with the index finger extended. Thete Appears o
be a slight laceradon to the thumb. Mr. Ford testified he asked the officers to assist him in
collectng O'Keefe’s clothing, which he ook back w the lab. {4 ar p. 8.

Each piece of clothing wenrt in a separate bag, Mr. Ford also took 2 buceal swab, for
DNA putposes, and swabbed the right index finger, A buccal swah is a check swab. Id at p.

9. The buccal swab was item 7, package 4. Mr, Ford followed standard procedures as far as
i2
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impounding that buccal swab in this case. /4, at p, 10. The swab of the index finpers was
iem 3, package 4. Atter collecting the swabs, Mr. Ford testified he twok the elothing to the
torensic fab. [He proceed to take photographs of each piece. Id acp, 11. Mr. Ford recognized
State’s proposed Exhibits 65 through 76 as (’Keefe’s ciothing on the night of the arrest, [4
at p. 12. Once Mr. Ford took phorographs of the clothing, he pur them back into the bags
and placed the evidence seal with his inigials and P numiber, the date, and pur them in the
evidence hold room. Td. ac p. 16.

On cross-examinaton, Mr. Ford testified they just waated a pictute of basically the
laceration on the righr index finger. I, at p. 17. Nothing was said to Mr. Ford ahout the
thumb. Mr. Ford tesdfied thar O’Keefe had problems standing thar moring, 14 at p. 18,
Officers had to keep the defeadant from falling over while Mr. Ford took photographs.

On re-direct examinadon, Mr. Ford restified he arrived ar the homicide bureau ar 3:47
in the morning and was there for about an hour. 12 ac p. 19.

On re-cross-examination, Mr. Tord testified he was never at the scene, just at the
homicide bureau. 14, at p. 20. Defense Exhibits A through E are admitred. Id. at p. 21, Afrer
finishing his job at the homicide bureau, Mr. Ford testfied he went back to Crirninalistics
Bureau on the south side of the city, I4, ar p. 23,

Officer Christopher Hutcherson's Testimony:

Chostopher [lutcherson has been emploved as a police officer at LVMPD for 4
vears. On November of 2008, he was a patrol officer, completing field teaining, 74, ar p. 27
Ofticer Hurcherson was at the end of his taining in November of 2008, The night of the

tragedy, he was nding solo and was dispacched at 11:00 P2M. o an incident at 5001 1)
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Parque. The call was a neighbor had walked past an apartment and saw a woman bleeding,
fed. at p. 28.

Lpon ardving, Ofticer Hurcherson testities thar several officers were already there.
He was instructed to go 1o the rear of the apartment o make sure no one fled, 14 at p, 29,

Officer Hutcherson recogrizes Seate’s Exhibit 2 a8 the aparmnent. Fle stood behind
the apartment for 10-15 minutes. He was eventually made aware the suspect was in cusrody.
He testified that he was insteucted to put up crime scene tape and take control of the suspect
in custody. 4 atp. 30,

Otticer Hurcherson identified O'Keete in the courtroom. He wstfied thar the ctime
seene tmpe Was put in front of the unit, &4 ar p. 31. All entrances were cordoned off 50 no
one could come out of the apartment into the erme scene. 14 at p, 32

Otticer Hutcherson tesdtfied that (FKeefe was belligereny and velling obscenites
while in handeuffs. He ook the defendant o his patrol cat. {4 at p. 33, Officer Hurcherson
canducted whar they call scarch incident 1o arrest before placing O’Keefe in the patrol car,
O’Keete was uncooperative. Id at p, 34,

He restities thar he had to physically nudge O'Keefe into the back of the pacrol car,
Officer Hutcherson evenmally decided 1o get out of the patrol car because he did not want
to hear O’Keefe’s loud profanities. [d atr p, 35, (FKeete proceeded to vell profanides for 5-8
minutes, eventually falling asleep, Upon waking up, Officer MHutcherson testfied the
defendant was mumbling to himself, no longer being loud. 7d, ar p. 36, Officer Hutcherson
tock notes of some of what the defendant was murabling, stuff like, “1 love you, V. Id. at ju

37, O'Keefe mumbled o himself, “1 swear to God, V, T didn't mean to hurt vou. What did |
34
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do wrong? Let's go do the ten years. Thar’s why T love you, V, because vou'te 50 crazv.” The
mumbling went on for a couple minuies. 14 arp, 38,

Officer Hutcherson took O'Keefe 1o the detectives and was presenc when
photographs were mken of him.  He testified thar O'Keefe was loud and belligerent while
the photographs were taken, but not uncooperative. Officer Hurcherson spent 45 minutes
with the defendant that evening, /4 at p. 40,

After the photographs, Officer Hutcherson took O'Keete back to the patrol car and
transported him to the Detective Bureau for an interview. Jd, at p. 41, (PKeefe remained
loud and bejligerent the endre way to the Bureau. The car vide was 6 minutes, It took some
prodding o get him inside. f2 at p. 42. Officer Hutcherson stood in the hallway as
detectives interviewed O'Keefe, He then transported (’Keefe to the Clark {County
Detention Center around 4:36-5:00) o’clock in the morning, He testifed (O'Keefe was normal
until realizing he was going 10 jail. J4 ac p. 43 Officer Hurcherson restified that the
defendant appeared intoxicated.

On cross-examinaden Officer Hutcherson did not tecall officers calling in that
(¥Keete was extremely “408." He realized O'Keefe was extremely intoxicated UpGcH coming
in contact with him. J& acp. 45.

Officer Hurcherson agreed that O'Keefe was intoxicared and it was clear at 11:13 that
the police had him apprehended. On the way to jail, he testfied thar (O’Keefe was asking
why he was poing to fail. 74 ar p. 54. Officer Hurcherson testified he knew nothing of

Victorda’s mental illness or that she had 5 years left to live, I at p. 33,

Robbje Dahn’s Tes timony:

35
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Mr. Dahn is a Come Scene Analyse (“CSA™) with LVMPD. He has been employed
with Metro for 14 years. He responds o crime scenes and autopsics, I, ar P57

Mz. Dahn’s job is to colleet evidence and mke phorographs. [le responded o an
autopsy on November 7%, 2008. The doctor assigned was D, Jacqueline Benjamia, J4, at p.
58. Mr. Dahn tesdfied regarding the photographs of the victim and the autopsy 1 at pp.
6U-61.

(¥Keete did not cross-examine this witness.

Dutra’ HNOnY;

Dr. Dutra has been a medical examiner for Clark County officer of the coroner and
medical examiner for over two (2) years. lle is a licensed physician in the State of Nevada
He has been a medical doctor since 1974, Id ac p. 7). Dr. Dutra is tasked with determining
cause and manner of death. I4. at p. 73,

De. Durra was not employed with Clack County Coroner’s Officer on November 7,
2008, but is Bamiliar wath Dr, Jacyueline Benjamia, a board-cenified pathologist. 14 ac p. 79.

Dr, Benjamin now practices as a neuropathologist in Southern California. 1t is normal
for a pathologist who has died or is no longer living in the state to assign a different
pathologist to review the case filke and tesdfv in front of juries, He has done so for Dt
Benjamin’s cases twice. fd ar p. 80, Dr. Dutra has reviewed all the marerials associared with
the autopsy performed on Victoda Whirmarsh, Case No. 08-8747. As such, he can render

an opinion with respect m the cause and manner of death. Jd. ar p. 81.
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Dr. Dutra tesnficd the autopsy was performed November 79, 2008, Dr. Dutra
testitied that Ms, Whitmarsh suffered from of blunt force trauma on the outside of the body
by an un-shamp object. Id arp. 82

Dr. Dutra testified regarding the injuries found on the victim, Id ac p. 89-100. Dr.
Dutra’s testified that Victoria Whitmarsh died of a stab wound tw the chest. His opined that
the manaer of death was homicide. I ar p. 107, Dr. Durra ruled our suicide or aceident.
Id atp, 107,

O’Keefe cross-cxamined D, Dutra. 14 at pp. 110-123,

On redirect examination, Dr. Durra tesatied thar forensic pathologists are allowed
review everything they get, come to a conclusion and make a determinaton of the manner of
death, &l ar p. 125. Dr, Benjamin’s opinion on her cause of death was a stab wound of the
chest. She also listed “cutaneous bluar wrauma”. Dr. Benjamin’s manner of death was
reported 4s homicide. Id at p, 126

On re-cross-examination, (’Keefe states he wants an opinion as to whether the
wound was intentional ot accidenwl. 14, at p. 130, O'Keefe beging making argument to the
wimess, but the court stops him after Mr, Lalli obieets, telling O"Keefe to save his argument
tor jury. f4. atp. 131-132,

Juror No. 1 submicted a question to Dr. Dutra. The questions read, “[ils there any
way she could have reached the wound site herself? Could she have stabbed herself at this
argle, while having the knite in her hand, accidentallv?™ Dr. Dutra estified that he thinks it

would be very ditficult Id at p. 134. Dr. Dutra noted that the wound is 2 simple in-and-out
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wound. Dr. Dutra states it is improbable that she smbbed herself accidenmally. De. Dutra
answered a couple more juror questions. Id at pp. 135-144)
Outside Presegce of jury:

M. Lalli stared they will be calling Jocelyn Maldenado, CSA, Edward Guenther, the
latent print examiner, and Jennifer Bas, the DNA analyst. 14 ar p- 142, O'Keete stames that
Dr, Benjamin did an examination closer here and it has been vears, so he made an objecnon.
Mr. Lalli indicated that he was careful 1o only elicit Dr. Dutra's proper opinions, I, at p. 143,
Mr. Lalli states that O'Keefe vinlated the confrontadon clause and cannor raise that claim on
appedl. They were supposed o only get into the opinion of Dr. Dutra, but the defendant
insisted on obtaining opinions of Dr. Benjamin. The court warned him, saving he would
open the door to redirect examunation regarding Dr. Benjamin, Id. at p. 144. O'Keefe only
weat into that area for the record after he was denied his objectdon. I at p. 145,

Jocelyn Maldonado’s Testimopy:

Ms. Maldonado tesafied that she is a CSA with the LVMPD and was working in that
capacity back on November 6+, 2008, She responded to 5001 Parque Ave., uit #33. She
was called to document and process the crime scene.  Ms, Maldonado testifies that two
C85As usually respond 1o the scene and the supervisor assigns responsibilites. Gary Reed was
the crime scene supervisor there, She was teamed up with Chelsea Collins, 74 at p. 149. Ms.
Collins took photographs of the scene. Ms, Maldonado eollected and impounded evidence,
constructed a sketch of the scene, and also, the computer-generated diagram. Id. at pp. 150-

151
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Ms, Maldonado exphlined how she collecied and processed evidence from the erime
scene while referring to pictures. 14 at pp. 136-178,

On cross-examinaton, Ms. Maldonade testified she did not take the photographs. Id
ac p. 179, She was present when the photographs were taken, J4 at p. 180, O’Keefe shows
Ms, Maldonado & document she does not recognize at all. fd. at p. 181, Tt is a reeeipt from
O'Keete’s wallet. O'Keete argues thar it was evidence that should have been photographed,
but it was not. {4, at p. 182, Ms. Maldonado testifies she does nor know if anyone tlipped the
light switch with blood to test it Jd at p. 185. She reiterates that she only documents and
recovers evidence, any further analysis would be at the direction of a detective. i at p, 186,
Jennifer Bag’ Teatimony:

Ms. Bas works tor the LVMPD in the biology DNA detail, specializing in DNA
testing. She has been with Metro for 3 yeass. /4 at p. 188,

Ms. Bas testitied how DNA evidence is collected and used.  Td, arpp. 189-192, She
discussed the evidence collected in this matter and how it could be used in a case. fd ar p.
195-213, O’Keefe did not cross-examing the witness.

Rough Draft Transcript of Juty Trial - Day 4, dated June 14, 2012:
Jury Trial Transcript Vol 4 (“JTT4™
QOuiside Presence of Jury

The Defendant argued that he did not stipulate 1o State's Exhibit 14, the mental health
records of the victint. He argued that the his attomey during the second trial stipulated 1o their
admission. Previously, Judge Villani ruled he would read the stiputadon into the record. Mr,

Lalli was willing to agrec to Judge Bonaventure reading Exhibit 14 ro the jury. fd. at pp. 2-8.
39
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The parties discuss some 911 calls and their admissibility. /d. at pp. 9-17. The Court

reuled that neither call will be played do to foundational issues. Id. atp. 18,
Guen imorny:

Mr, Guenther is emploved with LVMPD, His assignment in the Criminalistics
Bureau and the forensic lab. His area of expertise is lacenr fingerprints.  Mr. Guenther
expaine the process of collection and analyzing fingerprints. 4 at pp. 26-27.

Mr. Guenther testified that he reviewed the subject knife fot fingerprints, 14 ar pp. 28-
32, On cross-examination, Mr. Guenther testified he examined the knife thoroughly, fd at
p. 33. He could find no clear fingerprints belonging to the defendant. fd at p. 36,

Office Ballejos was emploved ac the LVMPD robbery/homicide burean and is
currently a detective with Metro, 4 at p. 38, On November 5%, 2008, he was working with
Officer Sean Taylor and Sergeant Dan Newberry. They were finishing up some tollow-up
investgaton and heading back to the station when they heard a 911 call. They were Wweanng
plain clothes, along with a badge, /4 at p. 39. Officer Ballejos’ wstified the three of them
responded. fd, at p. 40.

Upon aroval, patrol vehicles and medical had already arrived, Medical was in the
courtyard. Once arriving upstairs, Otficer Ballejos came in contact with Officer Todd Conn,
who was communicating with a male individual in 2 back bedroom. I ag p. 42 Officer
Baliejos and the two other officers went into the living roorn ar the same tme. He testfied

that Officer Conn was standing at the very end of the wall, giving commands. 14 ac p. 43

40
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Officer Ballejos restificd regarding entry and contact with the defendant. {4 at p. 44
31. He testfied regarding deploying a taser on the defendane. Id, ar p. 52, Officer Ballegos
restirnony mainly supports previous law enforcement testimony. [d, at pp. 55-66.

tective in Wild ’s Tesumony:

Detective Martin Wildemann testified. Id. at pp. 68-124,
Medical records read oyt load:

Mr, Lalli requests the stipulation regarding certain facts be read to the jury, /4 at p.
125. Victoria Whitmarsh’s medical record facts are tead aloud. She has made multiple suicide
atsenipts, cutting her wrists, stabbing her hands, and overdosing on pills and morphing, She
was admitted o Montevista |lospital October 2001, September 2006, August 2006 and
October 2006. She admitred to being depressed and gertng into fights with her husband,
which caused her to teel smicidal, Id at p. 127-129,

Quiside Presence of Jury:

G'Keefe objected statng he feels he is heing violated, per Mirgwda » Arizona,
Detective Wildemann did not refresh his Miunds rights even when he was extremely
intoxicated and incoherent. Jd at p. 92, There was a point during the interview where
Detecrive Wildemann left and O'Keefe passed out. Mr. Lalli states the video was heavily
edited, but O'Keefe was very aware of what was going on throughout the interview. 14 ar n.
93. The modon o suppress was denied br Judge Villani. The court allowed the tape o be
plaved.

O’Keefe argued thar Mr. Lalli violated the ABA Model Rules of Ethics. Id at p, 94.

Mer, Lalli allowed his witness to testfy—knowing it was his whole argument, clearly-—that
41
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Ms, Whitmarsh testitied for O'Keefe in the telony domestic violence case, not against. The
State allowed their witness 1o give perjured esdmony in violation of the rules of ethics, I at
p- 93, Mr. Lalli states that Ms. Whitnarsh testified regarding the battery (XKeefe committed
against her. As such, O’Keefe was convicted by a jurv, & at p. 96. The court denied
Keete’s moton. Id. atp. 97,

(FKeete argued thar he properly and timely objecred to the 911 tapes now being
adrmutted, stating che State opened the doot. The State responded that they did not prohihit
(YKeete from admirting any 911 tapes; however, there is no foundation, so they are stll nor
adrmissible. 14, acp. 132,

O'Keefe cited Nevwdz 3. Colmes, under NRS 175.381(1) stating that the “[[f at any
time after the evidence of either side is closed, the Court devrns the evidence insufficient to
Watrant a conviction, it may adwvise the jury 1o acquit the detendant, but the jury is not bound
by such evidence.” 14 ’Keefe argued the evidence in this case was idendeal and less than
evidence presented in the first trial, and that the evidence did not support that theory of 2w
degree murder, I

Mr. Lalll argued that the state is proceeding on simple implied malice murder.
O'Keefe argued he was acquitred of the hattery act and through a litrle wickery, duplicity was
being used. Jd at p. 133, In other words, (3’Keefe argued thar all the evidenee was already
in the record of appeal on the first tral, and there has been no new evidence. ('Keefe
believed some evidence was wrongtully used, to which he objected. O'Keefe argued that the
cvidence does not support murder and thar he docs not think it should be mened aver to

jury for deliberadon. Jd, at p. 136.
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Mr. Lalli opposed the motion. The State is still free to proceed on 2 degree murder
based upon an unlawful killing with malice, aforethought. Mr. Lalli argued that the State has
proven guilt beyond 2 reasonable doubt. I at p. 138, The court indicared that it felr
compelled to leave this to jurv. 14 atp, 139,

Jury Instructions (outside presence of fury):

The pardes and coutt reviewed the submitted instuetons. “/d, at pp. 140-168,

Borh pardes stpulate they setrled these instructions in court and will be given to the
jury prics to the argument. I at p. 169

Rough Draft Transcript of Jury Trial — Day 5, dated June 15, 2012:

The jury instructions were read. Jury Trial Transcrpt Vol, 5 (“JTTS™) ar p. 2.
Closing arguments were given. JTT5:3-51. The jury found ('Keefe guilty of murder in the
second degree with use of a deadly weapon. I4 at 35-36,

ARGUMENT
L. APPELIATE COUNSEL WAS INEFFECTIVE FOR FAILING TO
PROVIDE THE APPELLATE COURT WITH THE CHALLENGED
JURY INSTRUCTION RESULTING IN THE APPELLATE COURT'S
INABILITY TO REACH THE MERITS OF THE DISTRICT COURT'S
REJECTION OF A JURY INSTRUCTION DEFINING AN ELEMENT
OF THE CRIME,

Under Strckiand v Washington it sers the precedent for challenges to the ineffective
assistance of counsel as has been adopted in the State of Nevada as the standard, Thid, 466
L.5. 668, 686-87, 104 8.0t 2052, 2063-64 (198L. Srricklond provides a two-prong test which

includes (1) whether counsel’s represeatation tell below an objecove standard of
J P

reasonableness, and (2} whether defendant was prejudiced o the extent that, but for

43
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counsel’s errors, there was a reasonable probability of a ditferent outcome. fd The NSC has
indicated rhat the assismance needs to fall within the “range of competence demanded of
attoraey’s in criminal cases.” Jackwmn v Wurdsn, Nevada State Prison, 91 Nev, 430, 432, 537
P.2d 473, 474 (1973), quoting MeManp n. Richardoon, 397 1S, 739, 771, 90 S.Ct 1441, 1449
(1970, In Edis v State it states as follows:

To swte a claim of inetfecdve assistance of counsel...q peddoner musy
demonstrate that his counsel’s performance was deficient in that it fell below
an vbjectve standard of reasonableness, and resulting prejudice such that
there is 2 reasonable probahiliey of a different outcome in the proceedings,
Serickland v. Washington, 466 U5, 668, 687-88, 104 5.Cr. 2052, 80 1.E4.2d 674
(1984); Warden ». Lyons, 100 Nev. 430, 43233, 683 P.2d 504, 505 (1984),

fod, 281 P. 3d 1170, Furthermore, in Thomuas & Shate the ineffectiveress of counsel on
appeal stapes as follows:
For 2 defendant to assert a claim that appeflate counsel was ineffective, he
“must show that an omitted issuc would have had a reasonable probability of
success on appeal.” Id While counsel is nor required to assert everv issue on
appeal, counsel is required o act in 2 manner that does not prejudice the
detendant, or destroy a viable claim.
fiid., 83 P.3d 818, 823 {Nevada 2004). See SCR 153, Middieton v Warden, Nevada State Priran,
120 Nev. 664, 98 P.3d 694 (2004); Means p, Skate, 120 Nev, 1001, 103 P,3d 25 (20041 Warner
2. State, 102 Nev, 635, 729 P.2d 1339 (1987); Knorr 5. State, 103 Nev. 604, 738 P.2d 1 (1987,

Appellant has the vitimate responsibility to provide this court with “portions
of the record essential to determinadon of [ssues raised in appellant's appeal.”

Thomas o State, 120 Nev. 37, 45, & n. 4, 85 P.3d 818 (2004 quotiny NRAP I¥DI3); ree el

Cerezne v, Siute, 96 Nev, 553, 558, 612 P.2d 686, 688 (1480} (*The burden o make a proper

=

o
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appellate record rests on appellant.’); faeebs 1. State, 91 Nev. 135, 138, 532 P.2d 1034, 1036
11974},

“Murder” is defined as “the unlawful killing of a human being: With malice
aforethough, cither express or implied ... NRS § 200.010, Express and unplied malice are
defined as follows:

1. Fxpress malice is that deliberate intention unlawtully 1o take away the Life of
a tellow creamre, which is manifested by exrernal circumnstances casable of
proof,
2. Malice shall be implied when no considerable provocation appears, or when
all the circumstances of the killing show an abandoned and malignant
heart.

RS § 200,020 (emphasis added). The WSC has upheld the use of the langnage provided in
NRS 200.020(2) in jury instructions.

The inseructon uses the language provided in NRS 200.020¢2), and this court
has upheld use of the instrueton where the jury is properly instrucred on the
presumption of innocence and the Smte's burden tw prove bevond a
reasonable doubt c¢very element of the crime charged. See Dapde 2. State, 112
Nev. 879, 900-02, 921 P.2d 901, 915-16 (1996,

Cordora p. State, 116 Nev. 664, 666, 6 P3d 481, 483 (2000}, All efements of the crime must be
subrmitted to the jury in the jury instructions. Failure 1w do so results in constitudonal ercor,
When a jury instrucdon omits a necessary element of the crime, constitutional

error has occurred. ... The court's erronecus instruction on the elements of
murder in the second degree was also constirudonal error. Sawditmm
Maniuns, 442 U8, 510, 523-24, 99 5.Cr. 2450, 61 1.Ed.2d 39 (1979) (holding
that a jury instruction that relieved the Stare of its burden to prove the element
of intent was unconstitutional).

He ». Cargy, 352 F.3d 587,592 (Oth Cir. 2003 reterencing Wude o Caldervm, 292 F.3d 1312,
1321 (9th Cir.1994). Every element of the offense charged should be in the jury instructions.

Failure to do so results in vicladon of defendant’s Due Process rights.
45
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The prosecurtion has the burden of proving everv element of 4 crime beyond 2
reasonahble doube Curdla v. Cafifarnia, 491 1S, 263, 265, 109 8.Cr. 2419, 2424,
105 L.Ed.2d 218 (1989) (aiting In re Winshep, 397 U.S. 338, 364, 90 S.Ce. 1068,
1073, 25 T.Ed.2d 368 (1970y). Accordingly, when a mal judge omim an
element of the offense charged from the jury instructions, it deprives the jury
of its tact-finding duty and viclates the defendant's due process righes. 14

Lmited States ». Mendpga, 11 F.3d 126, 128 (9th Cir. 1993}; see aden Brooksty, 668 F.2d 1102, “It
is well-established that 4 districe conre errs if it fails to instruct the jury on an element of 2
charged obfense,” United Starer p, MeCalet, 552 F.3d 1053, 1038 (9th Cir, 2009); see Uinited
States v Alhazondi, 517 T30 1179, 1189 (9th Cir. 2008), et domdvad, -— U8 -, 129 5.Cr. 237,
172 T.Ed.2d 180 (2008),

The tailure to instruct on an essental element of an offense is “fundamental

error,” United Stazes v, King, 521 F.2d 61, 63 (1(th Cir. 1973, which cannot he

curtd by reference w the indictment or by reading the unexplained language

of the stamite 1o the jury. ... Therefore, notwithstanding cthar the indictment,

the stature and an instructdon on “willfully™ were read o the jury, the failure o

insteuct them thar “willfulness” was an essendal element of the crime

prejudiced the defendant. The steps already mentoned that were tken by the
district court did not cure the error,
Utited Siates . Brookshy, 668 F.2d 1102, 1105 (9th Cir. 1982) guvting United Stutes v, Pape, 561
F.2d 663 (6th Cir. 1977}, Even if the court adequately instructs on most of the elements of
the crime, it must instruct on the essental clements of the erime.

At the end of the third trial O'Keefe requested that his proposed jury instraction
further defining “abandoned and malignanr heart” be given. An “abandoned and malignant
heart” may constitute implied malice, which is an element of murder with use of a deadly
weapon. NRS § 200.02002). The court denied his request. On direct appeal appellare

counsel broadly argued that the districe court erred in rejecting O’Keefe's instruedons, one

of which was regarding defining an “abandoned and malignant heart” Other rejected
46
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instrucoons pertain o O’Keefe’s requests regarding non-flight (p. 27), intoxicadon {p. 28],
and defining reasonable doubt {p. 29). Each of thesc were marked as “proposed” and
rejected by the trial court, Although appellate counsel made a broad challenge to the rejeceed
jury instnuctions on appeal, he failed o provide a copy of the jury instructions 1o the
appellate court in the appeal appendix, Thus, the Nevada Supreme Court faulted appellate
counsel as tollows:

O’Keefe has not provided this court with the instructions given at trial, he

tails to demonstrate that the district court abused its discretion by rejecting his

proposed instrucdon, ...5ee also Greene p State, 96 Nev. 533, 538, 612 P 2d

686, 688 (1980) (“The burden o make a proper appellate record rests on

appellant.”), O'Keefe also does not identfy which instructons he contends

were erroneously given. We conclude thae he fails ro demonstrare thar the
district court abmsed its diseretion,

O Keefe . State, WL 15301038 (2013).

The failure to submit the instructions in the appendix by O’Keefe's appellate counsel
mects the requirements of Sadcklend v Wasbington, Thid, 466 US. ar 686-87, 104 S.Cr at
2063-64, Counsel’s representaton fell below an obijective standard of reasonableness in
omitting a necessary documnent from the appellate record, which resulted in the N8C's
inability to render a mertorious decision thereon, I This exclusion is not within the range
of competence demanded of appellate attornevs in criminal eases, since it is common
knowledge that any appellate challenge to a specitic pleading or document preseared ia trial
below will not be supported absent that document or pleading. See. Jucksom, 91 Nev. at 432,
337 P.2d ar 474, guoting McMann, 397 US. ar 771, 90 5.Ct at 1449, O'Keefe, through his
appointed counsel, maintained the wlimate responsibility to provide the NSC with “pordons

of the record essendal to determinadon of issues raised in appellant's appeal.” Thamas, 120
47
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Nev. at 43, & a. 4, guoting NRAP 30(b)(3); ser alto Greene, 96 Nev. at 538; Jucobr, 91 Nev. at
158. There can be no “objertive reasonableness™ found in such an omission, fd; s al Effi,
281 P 3d 1170, Furcher, this is nut a simaton where there was an onited issue on appeal,
rather the issue was actually argued by appellate counscl without the proper record support
submicted to enable such review, therelw destroving: a viable claim, Thowar, 83 P3d at 523
see SCR 133, Middleron, 120 Nev. 664; Means, 120 Nev. 1001; Wamzer, 102 Nev, 635; Knorr, 1013
Nev. 604. The challenge ™ the instruction on appeal had a reasonable probabiliy of
success, hence the omitred instruction in the appendix submitted by appellate counsel caused
prejudice. Thomas (PKeefe was sigmificantly prejudiced o the extent thar, but for counsel’s
error in preparing and submitting the appendix to the NSC, there was a reasonable
orobability of a different outcome on the appeal. Sekland, 466 US. at 686-87, 104 S.Ct at
2063-64,

The instruction argued on appeal pertained to elements of the crime for which O'Keefe
was convicied. The codified definition of “murder” contains the phrase “{w]ith malice
aforethought, either express or implied ..., NRS § 200.610. The term “implied malice™ is
further defined to include circumstances “when no considerable provocaton appears, or
when all the circumstances of che killing show an abandoned and malignant heart”. NRS §
200.020¢2), This is precisely the instruction ("Keefe soughr to define for the jury, which the
NSC has indieated as properly instructing the jury “on the presumption of innocence and
the State’s burden to prove beyvond a reasonable doubr evety element of the cdme charged,”
Cordova, 116 Nev, at 666, 6 P.3d ar 483; rw, Dayle, 112 Nev, at 90002, 921 P.2d ar 91314,

Thus, the challenged instructon dealt particularly with not only an element of the crime, but
48
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alse impacted the level of the State’s burden as submired to the jury, necessarily causing a
constitutional Due Process ertor in the procecdings. Ho, 332 F.3d ar 392, déing Wade, 29 F.3d
at 1321; see wiro Sandstrom, 442 U5, at 523-24, 99 5.Ce. 2450 (holding thar a jury instruction
that rwheved the State of its burden o prove the element of intent was unconstdrutional);
Careila, 491 TS, ax 265, 119 S.Ct. ar 2420 {ating In Wimrhip, 397 178, at 364, 90 §.Cr. at
LOT73Y; Mendaza, 11 F.3d at 128; see airo Broagsty, 668 F.2d 1102, “It is well-established that a
district court erss if it fails to instnuct the jury on an element of a charged offense.” MpCadsb,
552 T.3d at 1058; see_4fbazoadi, 5317 [F.3d ar 1189,

The failure of the trhal court o propery instruct the jury in this matrer resulted in 2
“fundamental error” in the proceedings. Broskdy, 668 F.2d at 1105, gusting Pope, 561 F.2d
663. The appellate counsel’s failure to adequately present the insmucdon to the NSC in
making such argument on appeal effectively destroyed O’Keefe's right to have the matrer
reviewed on its merits. O'Keefe’s only cure and avenue for relicf remaining is through these
proceedings.

Not only did counsel fail to provide the jury instructions, he failed to adequately
argue the issue, citng only one case in support of his argumeanr, There is an abundance of
case law as set forth syprz that requires jury instructions be given on all essential clements of
the offense charged. [t deprives the jury of its fact-finding duty, the detendant’s Due Process
tights are violated and a fundamental error has occurred necessimting reversal. See Mendosa
atid Brookshy, sipra. Counsel failed 1o adequately tesearch and present this case to the NSC on

the leved of severdty it warranted, instead simply glossing over it o O’'Keofe's detriment.

49
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Thus, O’Keefe has been denied his ability to be heard on that issue thus preventing
him trom a meaningful right to appeal. Had appellate counsel provided the jury instrucdons
and pertormed the proper research necessary 1o this issue, he would have been able to
provide a very compelling argument that would have resulted in O'Keete's favor. Theretore,
counsel’s failure to do so not only fell below the standard of reasonableness, bur also
prejudiced O'Keefe so he was unable to be heard on thar issue thus denying him 2
meaningtul fighe to appeal thar issue,

S1OMN

WHEREFORE, Broan O'Keefe prays that the court will conducr an evidendary

hearing and grant habeas corpus relief to which he may be entitled in this proceeding,
DECLARATION AND VERIFICATION

I, Macthew Carling, am an anomey licensed to practice law in the State of Nevada
who was duly appointed w represent the Petitioncs, Brian (YKeefe, in the preparation and
filing of the above Peddion for Wit of Habeas Corpus (Post-Conviction), and chat | filed
the foregoing document at the specitic instruction of the Petiioner, and based on the order
of appointment by the Coure.

Respecttully submirred this 84 day of April, 2015,

CARLING LAW OFFICE, PC
farthew £, Carff

MATTHEW DD, CARLING, ESQ.

Nevada Bar Nos (07302

Court-appointed _Attorney for Petiioner! Lefendant
BRIAN OKEEFE

5




bed bd —

=

= WD o D h LAa

11
12
13
14

CERTIFICATE OF SERVICE

[ hereby certify that, on this 8" day of April, 2015, T sent a true and correct copy of the

above SUPPLEMENTAL PETITION FOR WRIT OF HABEAS CORPUS 1o the following parties:

REyan ). MacDonald, Esq.
Deputy District Artorney

Ryan macdonald-aclarkcountyda.com
CARLING LAW OFFICE, PC

5 Matthew D Carfine

MATTHEW D. CARIING, ESQ.
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STEVEN B. WOLFSON
Clark Cnun%ﬂlsn-ict Aftorney
Nevadz Bar #0013565
RYAN J. MACDONALD
Deputy District Attorney
Nevada Bar #012615
200 Lew:s Avenue
Las Vegas, Nevada 89155-2212
gl?[]?.} &671-2300
ttorney for Plaintiff

|| THE STATE OF NEVADA,
Plaintiff,

G-
“ BRYAN O’KEEFE,
akgs Brian Kerry O'Keefe, #1447732

Defendant.

TIME OF HEARING: 9:30 A M.
COMES NGW, the State of Nevada, by STEVEN B. WOLFSON, Clark County

District Attorney, through RYAN J. MACDONALD, Deputy District Attorney, and hereby

submits the attached Poimts and Authorities in Response to Defendant’s Pro Per Post-

Conviction Petition for Writ of Habeas Corpus,

This response is made and based upon all the papers and pleadings on file herein, the

gttached points and authorities in support hereof, and oral argument at the time of hearing, if

deemed necessary by this Honorable Court.
ft
#
it
ff

DISTRICT COURT
CLARK COUNTY, NEVADA

STATE’S RESPONSE TO DEFENDANT’S PRO PER POST-CONVICTION
PETITION FOR WRIT OF HABEAS CORPUS

H DATE OF HEARING: JULY 10, 2015

Ekctronicaliy Filed
OB/02/2015 03:55:34 PM

ol B

CLERK QF THE COURT

CASE NO:
DEPT NQO:

08C250630
XV¥II

WAZ0GEF2IFASISFII4N-REPNLOKEEFE  BR Y ANGI. DOy
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE

The State incorporates by reference the Statement of the Case contained in its Response

and Motion to Dismiss to the Post-Conviction Petition for Writ of Habeas Corpus, Amended
Petitior and Accompanying Exhibits, the State’s Opposition to Request for Evidentiary
Hearing, and the State’s Opposition to Defendant’s Motion to Appoint Counsel as filed on
October 10, 2014, On October 27, 2014, Defendant filed a Reply. On November 6, 2014, the
Court appointed counsel and set a supplemental briefing schedule, Oddly, Defendant filed a
notice of appeal from the denial of his Petition on November 21, 2014. As the Petition was
not denied, the Nevada Supreme Court dismissed Defendant’s appeal on March 12, 2015,

On April 8, 2015, Defendant filed a Supplemental post-conviction Petition for Writ of
Habeas Corpus, The State’s Response Is as follows.

ARGUMENT

The State maintains that Defendant’s Petition is procedurally barred, as no good cause
or prejudice has been shown.! As in Defendant’s pro per Petition, there is no mention of the
procedural bars in the Supplemental Petition, In fact, Defendant incorrectly ¢laims that his

Petition is timely.? Supplementat Petition for Writ of Habeas Corpus {Post-Conviction}), Apr.

8, 2015, p. 4. Remittitur from Defendant's direct appeal issued on J uly 23, 2013 and his pro

per Pelition was filed September 15, 2014; thus Defendant’s Petition was untimely. NRS
34.726(1). Defendant's Petition should be dismissed.

i

i

i

#

i

' The Stale incorporates by reference the Argument in the Statc’s Responss and Motion to Dismiss 1o the Post-Conviction Petition For
Wit of Habeas Corpus, Amended Petition and Actompanying Exhibits, the State’s Oppastiion to Requemt for Evidentiary Hearing, and
the State’s Oppasition to Defendant’s Motion to Appoint Counsel filed on Octaber 10, 2014

* Howsver, should this cour find good cause 1o excuse the untimely fiking, the State respeotiully requests additional 1ime 10 addiess the
prejudice prang of NRS 34,726, See State v. Bepnew, 119 Nev, 589, 599,81 P34 1.8 {2003} {siating that a defendant has the burden of
pleading and proving spactfic facts that demonstrate both good cause gmd projudics ts overcome the procedural bara}.
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CONCLUSION

Based on the foregoing reasons, the State asks that Appellant’s Post-Conviction Petition
for Writ of Habeas Corpus and Amended Petition be DISMISSED and Defendant’s Request
for Evidentiary Hearing and Motion to Appoint Counsel be DENIED.

DATED this 2nd day of June, 2015.

Respectfully submitted,

STEVEN B. WOLFSON
Clark County. Bistrict Atiorney

CERTIFICATE OF MAILING
[ hereby certify that service of the above and foregoing was made this 2nd day of June,
2015, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:
BRYAN O’KEEFE,
aka Brian Kerry O'Keefe  #90244
LOVELOCK CORRECTIONAL CENTER

1200 PRISON ROAD
LOVELOCK, NV 89419

BY

N

Secr or the District Attorney’s Office

GC/RIM/t/M-1
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CERTIFICATE OF MAILING
I hereby certify that service of the above and foregoing was made this 10th day of
Qctober, 2014, by depositing & copy in the U.S. Mail, pestage pre-paid, addressed to:
BRYAN O'KEEFE,
aka Brian Kerry O'Keefe  #90244
LOVELOCK CORRECTIONAL CENTER

1200 PRISON ROAD
LOVELOCE, NV £9419

BY

Sec the District Attomey’s Office

GC/HLS/ti/M-1
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Brian Kefry O'Keefe, CLERK OF THE

Petitioner,

Cas=Np: C2506830
¥s. \ DepNg: 17

Warden Reobert LeGrard,

Respondent, ORDER FOR PETITION FOR

WRIT OF HAREAS CORPUS
¥,

Petitioner filed a pelition for writ of habeas corpus {Post-Conviction Relief) on
September 15, 2014, The Court has reviewed the petition and has determined that a response would
assist the Court in determining whether Petitioner is illegally imprisonsd and restrained of histher liberty,
and gocd cdus¢ appearing therefore,

IT IS HEREBY ORDERED that Respondent shall, within 45 days after the date of this Order,
answer or olherwise respond to the petition nnd file & return in accordance with the provisions of NRS
34,360 10 34,850, inclusive.

T IS HEREBY FURTHER ORDERED thai this matier shall be placed on this. Court's

; 20" ]_‘£, at the hour of

Calendar on the Z f.’:ln}r of 0 f.+ ﬁ*&?""

LTl
EPJ o'clock for further proceedings.

V il e
District Court Judge m
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IN THE SUPREME COURT OF THE STATE OF NEVADA

BRIAN KERRY O'KEEFE, Supreme Court No. 66416

Appelant, District Court Case No. C250830

¥,

THE STATE OF NEVADA,

Respondent. | FILED
CLERK'S CERTIFICATE 0CT23 2%

STATE OF NEVADA, ss. mﬂﬁr

|, Tracie Lindeman, the duly appointed and qualified Clerk of the Suprame Court of the
State of Nevada, do hereby certify that the following is a full, true and comrect copy of
the Judgment in this matter.

JUDGMENT
The court being fully advised in the premises and the law, it is now ordered, adjudged
and decreed, as follows: NCIN0EI0
“ORDER this appeal DISMISSED.” Bt S oo ks b
Judgment, as quoted above, entered this 24™ day of September, 2014, \H_"'II H"”IHI'I

IN WITNESS WHEREOF, | have subscribed
my name and afficed the seal of the Supreme
Court at my Office in Carson City, Nevada this
October 22, 2014.

Tracie Lindaman, Supreme Court Clerk

By: Sally Williams
Deputy Clerk
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IN THE SUPREME COURT OF THE STATE OF NEVADA

BRIAN KERRY O'KEEFE, No. 66416

Appellant,

¥a.

THE STATE OF NEVADA, F"-ED

Respondent, SEP 2 4 204
TRACIE i Llﬂﬁm

oY

ORDER DISMISSING APPEAL

CLERL

Thia is a proper person appeal from an order denying & motion
for relief from judgment. Eighth Judicial District Court, Clark County;

Michael Villani, Judge.

Because no statute or ¢ourt rule permits an appeal from an
order denying 8 motion for relief from judgment filed in a criminal case,
we lack jurisdiction. Castillo v. State, 106 Nev. 345, 352, 792 P.2d 1133,

11356 (1980). Accordingly, we
ORDER this appeal DISMISSED.

/-ku-fui\ . .

Hardesty

e,

Cherry

NG

63




ec:  Hon. Michael Villani, District Judge
Brian Kerry O'Keafe
Attorney General/Carson City
Clark County Dietrict Attorney
Eighth District Court Clerk
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IN THE SUPREME COURT OF THE STATE OF NEVADA

BRIAN KERRY Q'KEEFE, Suprame Court No, 66416
Appellant, District Court Case No. 250630
Ve,
THE STATE OF NEVADA,
Raspondent.

REMITTITUR

TO: Steven D. Grierson, Eighth District Court Clerk

Pursuant to the nules of this court, enclosed are the following:

Cartified copy of Judgment and Opinion/Onder.
Receipt for Remittitur,

DATE: October 22, 2014
Tracia Lindeman, Glerk of Court

By: Sally Williams
Deputy Clerk

c¢ (without enclosures):
Hon. Michael! Villani, District Judge
Brian Kerry Q'Keefe
Attormey General/Carson City
Clark County District Attomey

RECEIPT FOR REMITTITUR

Received of Tracie Lindeman, Clerk of the Supreme Counrt of the Staif of Nevada, the
REMITTITUR issued in the above-entitied cause, on OCT 19 Mk .

HEATHER UNGERMANN
Depuy District Court Clerk

RECEIVED

OCT 2 7 0%
CLERK OF THE COURT 1 14-3521Ta5ng 6
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CLERK OF THE COURT

Blodlp?=  1n pro se

DISTRICT COURT
CLARK COUNTY, NEVADA
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Plaintiff

Case No. QORCZpé%0
Dept. No. __ XV

Defendant

NOTICE.1§ GIVEN that Plaineigt, /K

in pru ae, herehzédrpeala tn the Nuvada Supreme Caurt the

Hni/
as filedfentered on the % day of _Mm, 20 &,

{complete if applicable} and the

v a8 filed/entered on the day of

< 20 , 1n the above-entitled Court.

Dated this (_"Qﬁ’ day of {M . 20 /.

]
Efégééé g;;ggé?é B _ Fozey
Lovelock Correctional Center

1200 Prison Road
Lovelock, Nevada 884109

Plaintiff In Pro Ze
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CERTIFICATR QF SERVICE

I do certify that I mailed a true and correct copy of the

foregoing NOTICE OF APPEAL to the balew addreas{es) on this

{Qw{ day of dm . 20 dé, by placing same in the

éfﬁ/‘a/ Hedsss

U.3. Mail via prison law library staff: Zﬁ .

1200 Prison Road
Lovelock, Nevada 89419

Petitioner In pre Se

NOTICE OF APPRAL filed in District Court Case Na. OF 0750550
LU LEX RSO

does not contain the sceial gecurity number of any person.
Dated thia J’Qéq day of WM .- 20 /5,

e G =

Petitioner In PFro Sa
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Elecironicaty Filed

1172472014 03:23:06 PM

ASTA
CLERK OF THE COURT
IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR
THE COUNTY OF CLARK
STATE OF NEVADA,

Case No; 08C250630
Plamtiffis),

Dept MNo: XV
VE.

BRIAN K. O'KEEFE,

Defendanti=).

CASE APPEAL STATEMENT

1. Appellantis), Bnan K. O'Keefe

[ )

. Judge: Michael Villani

L

Appelant{s), Boan K. 0'Keefe
Counsel:
Brian K. O'&eefe #90744

1200 Prizon Road
Lovalock, WV 89419

4. Respondent: The State of Nevada
Counsel;
Steven B Walfson, Dhstrict Attorney

200 Lewis Ave.
Las Vegas, NV 89101

Hea. ;.5&-;.._

5070




20

21

22

23

24

2T

18

(702) 671-2700

a3 Appellantis)'s Attorney Licensed in Nevada: NfA
Permission Gramed: NfA

Respondent(s)'s Anorney Licensed in Nevada: Yes
Fermission Granted: N/A

6. Appellant Represented by Appointed Counsel In District Court: Yes
7. Appellant Represented by Appointed Counsel On Appeal: N/A
& Appellanl Granted Leave to Proceed m Forma Paopens: N/A
9. Date Commenced in Dhstrict Court: December 19, 2008
19, Brief Deseription of the Nature of the Action: Cnminal

Tvpe of Judgment or Order Being Appealed: Writ of Habeas Corpus
11, Previous Appeal: Ycs

Supreme Court Docket Mumber{s); 33830, R1831, 65217, 65434, 66416
12, Child Custody or Visitation: N/A

Dated This 24 dav of November 2014,

Steven D). Grierson, Clerk of the Court
Jd(zd%/ Kiéfﬂ]

Mary Kielty, Deputy Clerk

200 Lewis Ave

PO Box 551601

Las Vegas, Nevada 89155-16801
{(702) 6710512

oc: Brian K. (OFPKeoefa

]
(]
"

11
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IN THE SUPREME COURT OF THE STATE OF NEVADA

BRIAN KERRY O'KEEFE. Supreme Court No. 66217

Appellant, District Court Case No. C250630

Vs,

THE STATE OF NEVADA.

Respondent. FILED
RK'S CERTIFICATE FEB 05 2015

STATE OF NEVADA, ss. &?@M

|, Tracie Lindeman, the duly appointed and qualified Clerk of the Supreme Court of the
Siate of Nevada, do hereby certify that the following is a full, true and correct copy of
the Judgment in this matter.

JUDGMENT

The court being fully advised in the premises and the law, it is now ordered, adjudged
and decreed, as follows:

"ORDER the judgments of the district court AFFIRMED.” i
H'd' hpn-l Conrd Clovics Seri Boale!Jusgn
Judgment, as quated above, entered this 23" day of July, 2014.
"Rehearing Denied." |”IIII||I‘I“HHI"I

Judgment, as quoted above, entered this 26" day of September, 2014.

IN WITNESS WHEREOF, | have subscribed
my name and affixed tha seal of the Supreme
Court at my Office in Carson City, Mevada this
January 30, 2015.

Tracie Lindeman, Supreme Court Clerk

By. Sally Willlams
Deputy Clerk

R
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IN THE SUPREME COURT OF THE STATE OF NEVADA

BRIAN KERRY O'KEEFE,
Appellant,

vs.
THE STATE OF NEVADA,
Respondent,

BRIAN KERRY O'KEEFE,
Appellant,

v,
THE STATE OF NEVADA,
Respondent.

ORDER OF AFFIRMANCE

These are proper person appeals from orders of the district
court denying a petition for a writ of mandamus or coram nobis and a
motion to modify or correct an illegal sentence.! Eighth Judicial District
Court, Clark County; Stefany Miley, Judge (Docket No, 85040), Eighth

IThegse appeals have been submitted for decision without oral
argument, NRAP 34()(3), and we conclude that the records are sufficient
for our review and briefing is unwarranted. See Luckett v. Warden, 91
Nev. 681, 682, 641 P.2d 910, 911 (1975). We elect to consolidate these

appeals for disposition. See NRAP 3(bX2).

No. 65040

No. 65217 v

FILED

JUL 23 20t

TRACUE X, LINDENAN
REUE COURT

.?.E?FS{H’

L

MRONT3



Judicial District Court, Clark County; Michael Villani, Judge (Docket No.
| 65217).
Docket No. 65040 :

In his December 6, 2013, petition, appellant challenged his
| criminal conviction by claiming that there was insufficient evidence to
support his conviction for burglary, that the district court judge that
sentenced him had a conflict of interest, and that he suffered from
ineffective assistance of counsel. Appellant asserted he was entitled to
mandamus relief or, in the alternative, relief through a writ of coram
nobis.

First, appellant improperly challenged the validity of a
Judgment of conviction through a petition for a writ of mandamus. See
NRES 34.160; NRS 34.724(2) (stating that a post-conviction petition for a
writ of habeas corpus is the proper vehicle with which to challenge a
judpment of conviction); Round Hull Gen, Improvement Dist. v. Newman,
97 Nev. 601, 603-04, 637 P.2d 534, 536 (1981) (discussing the scope of
mandamus), In addition, appellant failed to demoenstrate that he did not
have an adequate remedy with which to challenge his conviction. See NRS
34.170. Therefore, the district court did not err in denying the petition.

Second, appellant failed to demonstrate that he was éntitled to
relief on his petition for a writ of coram nobis. Appellant’s claims were not
properly raised in a petition for a writ of coram nobis because they were
claims arising from alleged factual errors that are on the record, the
claims could have been raised earlier, or they involved legal and not
factual errors. See Tryjillo v. State, 129 Nev. ___, _ , 310 P.3d 584, 601-

R i

noS074



02 (2013). Appellant has previcusly litigated a post-conviction petition for
a writ of habeas corpus, O’Eeefe v. State, Docket Nos. 48673 and 49329
(Order of Affirmance, March 24, 2008), and appellant failed to
demonstrate that be could not have raiged his current claims in that
petition. See Trujillo, 129 Nev. at ___, 310 P.3d at 601-02 (discussing that
it is the petitioner's burden to demonstrate that he could not have
reasonahly raised his claims at an earlier time). Therefore, the district
court did not. err in denying the petition.
Docket No, 65217

In his January 27, 2014 motion, appellant claimed that the
trial court was without jurisdiction because appellant had sought relief in
federal court and a decision regarding his federal habeas petition was
pending before the Ninth Circuit Court of Appeals during his state court
trial. This claim fell cutside the narrow scope of claims permissible in a
motion t0 modify sentence. See Edwards v. State, 112 Nev. 704, 708, 918
P.2d 321, 824 {1596). Appellant also failed to demonstrate that his
sentence was facially illegal or that the district court lacked jurisdiction
due to the federal court proceedings. See id. Appellant did not
demonstrate that the federal ecourt proceedings divested Nevada state
courts of juriadiction over this case. Moreover, appellant failed to
demonstrate that the federal court had stayed the proceedings in state
court while it considered appellant’s petition. See 28 U.5.C. § 2251(a)(1).

WB075




Therefore, we conclude that the district court did not err in denying
appellant's motion. Accordingly, we
ORDER the judgments of the district court AFFIRMED:2

Picka ’
Pickering

J.

cc: Hon. Stefany Miley, District Judge
Hon. Michael Villani, District Judge
Brian Eerry O'Keefe
Attorney General/Carson City
Clark County District Attorney
Eighth District Court Clerk

*We have reviewed all documents that appellant has svbmitted in
proper person to the clerk of this court in these matters, and we conclude
that no relief based upon those submissions is warranted. To the extent
that appellant has attempied to present claims or facts in those
submissions which were mnot previously presented in the proceedings
below, we have declined to consider them in the first instance.
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IN THE SUPREME COURT OF THE STATE OF NEVADA

BRIAN KERRY O'KEEFE, No, 65217
Appellant,
Vs,
THE STATE OF NEVADA, FILED
Respondent.
| SEP 26 20
. TRAALCIE “L#%m
BY
ORDER DENYING REHEARING

Rehearing denied. NRAP 4(Xe).
It is so ORDERED A

10n August 15, 2014, this court received appellant’s motion for leave
| tofile his petition for rehearing. Cause appesring, we grant appellant’s
motion and direct the clerk of this court to file appellant’s proper person
petition for rehearing, See NRAP 46(b). Ta the extent appellant seeks any
additional relief in his motion, we deny that request for relief.




ec:  Hon, Michael Villani, District Judge
Brian Kerry Q'Heefe

J Attorney General/Carson City

Clark County District Attorney

Eighth District Court Clerk
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IN THE SUPREME COURT OF THE STATE OF NEVADA

BRIAN KERRY O'KEEFE, Supreme Court No. 65217
Appellant, District Court Case No. CZ50630
VS,
THE STATE OF NEVADA,
Respondent.

REMITTITUR

TO: Steven D. Grierson, Eighth District Court Clerk

Pursuant to the rules of this court, enclosed are the following:

Certified copy of Judgment and Opinion/Order.
Receipt for Remitiitur,

DATE: January 30, 2015
Tracie Lindeman, Clerk of Court

By: Sally Witliams
Deputy Clerk

¢ (without enclosures):
Hon. Michasel Villani, District Judge
Brian Kerry O'Keafe
Clark County District Attomey
Attorney General/Carson City

RECEIPT FOR REMITTITUR

Recaived of Tracie Lindeman, Clerk of the Supreme Court of the State of Nevada, the
REMITTITUR issued in the above-entitled cause, on FEB @ § 0%

HEATHER UNGERMANN
Depity District Court Clerk

RECEIVED

FEB 04 208

1 15-03249
CLERK OF THE COURT

05081
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{10of7)
Case: 12-15271, 02/09/2015, ID: 9413521, DKIEntry: 98-1, Page 1 of 2

FILED

NOT FOR PUBLICATION FEB 02 2015
UNITED STATES COURT OF APPEALS e AT
FOR THE NINTH CIRCUIT
BRIAN KERRY O’KEEFE, No, 12-15271
Petitioner - Appellant, D.C. No. 2:11-cv-02109-GMN-
VCF
Y.
DOUG GILLESPIE, Sheriff. et al., MEMORANDUM'
Respondents - Appellees.

Appeal from the United States District Court
for the District of Nevada
Gloria M. Navarro, Chief District Judge, Presiding

Argued and Submitted November 20, 2014
San Francisco, California

Befare: THOMAS, Chief Judge, and REINHARDT and CHRISTEN, Circuit
Judpes.

Brian Kerry O'Keefe appeals the district court’s dismissal of his petition for
a writ of habeas corpus due ta lack of exhaustion. We have jurisdiction under 28
U.5.C. §§ 1291 and 2253(a). Because the parties are familiar with the history of

this case, we need not recount it here.

This disposition is not appropriate for publication and is not precedent
except as provided by %th Cir. R. 36-3.

NNSN84




' (2 of 7)
Case: 12-15271, 02/09/2015, ID; $413521, BKIEntry: 98-1, Page 2 of 2

O’Keefe filed his petition under 28 U.S.C. § 2241, seeking to prevent an
upcoming retrial on grounds that it would violate his right against double jeopardy.
However, in the intervening time between his filing of the petition and our
consideration of it, O'Keefe was retried and convicted in state court. His sought
relief is therefore no longer available. Therefore, the appeal is moot.

We nead not, and do not, address the govermment's argumnents that
O'Keefe's appeal is moot because he filed his petition under 28 U.S.C, § 2241
rather than § 2254. Nor need we address the merits of O'Keefe’s dauble jeopardy
claims. Our decision is without prejudice to the consideration of those claims in a
propetly filed § 2254 petition.'

AFFIRMED.

' O’Keefe's pro se motions for judicial notice and for surnmary judgment are
denied. Because O'Keefe is represented by counsel, we decline to entertain
O’Keefe’s other pro se motions and submissions,

2
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Attorney For
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ﬁ@cmo% Tl
LévElock Cofrectional Center

1200 Prison Road
Lovelock, Nevada §94189

M In Pro Se

ADDRESE (B8} Continusd from Above [If Applicable):

; Nevada 85
Attorney For

; Nevada 89
Attorney For
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Attorney For
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IN THE SUPREME COURT OF THE STATE OF NEVADA

BRIAN KERRY O'KEEFE, Suprema Court No. 68956

Appellant, District Court Case No. £250630

VS,

THE STATE OF NEVADA,

Respondent. FILED
MAR t 2 205

CLERK'S C FICATE

STATE OF NEVADA, ss. G

|, Tracie Lindeman, the duly appeinted and qualified Clerk of the Supreme Court of the
State of Nevads, do hereby certify that the following is a fuil, true and correct copy of
the Judgmenrt in this matter.

JUDGMENT

The court being fully advised in the premises and the law, it is now ordered, adjudged
and decreed, as follows: m u

“ORDER this appeal DISMISSED" W i'l"-l Dot Claris CorltfivriolJudg

Judgment, as quoted above, entered this 11" day of February, 2015. I”IM

IN WETNESS WHEREOF, | have subscribed
my name and affixed the seal of the Supreme
Court at my Office in Carson City, Nevada this
March 08, 201 5.

Tracie Lindeman, Supreme Court Clerk

By: Joan Hendricks
Deputy Clerk

105089



IN THE SUPREME COURT OF THE STATE OF NEVADA

BRIAN KERRY O'KEEFE, No. 66956
Appellant,
va.
THE STATE OF NEVADA, FILED
Reapondent.
FEB 11 205
ﬂﬁmmsﬂéﬁ?ggw
ORDER DISMISSING APPEAL  —Baircrm

This i a pro se appeal from a purported order denying a poat-
conviction petition for a writ of habeas corpus in case number C250630.
Eighth Judicial District Court, Clark County; Michael Villani, Judge.

No decision, oral or written, had ‘been made on the petition
when appellant filed his appeal on November 21, 2014 Becauge
appellant failed to designate an appealable order, we lack juriediction over
this appeal and we

ORDER this appeal DISMISSED,

Saitta

L] [ ]
AﬂL- J.
Gihbodls ' Pickering ’

'The minutes indicate that the district court has appointed counsel
for appellant and set the matter for a hearing in July 2015.




ce:  Hon. Michael Villani, District Judge
Brian Kerry O'Keefe
Attorney General/Carson City
Clark County District Attorney
Eighth Distriet Court Clerk
Matthew Carling

d_ﬂ%ﬂ 01
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IN THE SUPREME COURT OF THE STATE OF NEVADA

BRIAN KERRY O'KEEFE, Supreme Court No. 66958
Appellant, District Court Case No. C250830
¥E.
THE STATE OF NEVADA,
Respondent.

REMITTITUR

TO: Steven D. Griarson, Eighth District Court Clerk

Pursuant to the rules of this court, enclosed are the following:

Certified copy of Judgment and Opinion/Order.
Receipt for Remittitur.

DATE: March 09, 2015
Tracie Lindeman, Clerk of Court

By: Joan Hendricks
Deputy Clerk

cc (without enclosuras):
Hon. Michael Villani, District Judge
Brian Kerry O'Keefe
Clark County District Attorney
Attorney General/Carson City

RECEIPT FOR REMITTITUR

Received of Tracie Lindeman, Clerk of the Supreme Court of the State of Nevada, the
REMITTITUR issued in the above-entitled cause, on MAR 12 2015 .

HEATHER UNGERMANN
Deputy District Court Clerk

RECEIVED
MAR 12 2065

CLERK OF THE GOURT 1 15-07293
ans5naj
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Electronically Filed
04/08/2015 04:08:01 PM

Sie VR AT

Matthew D. Carling CLERK OF THE COURT
Newada Bar N, 007302

1100 5. Tenth Sereet

Las Vegas, NV 89101

(702) 419-7330 {Office)

(702) 446-8065 (Fax)

Cedarlegali@omail com

Courv-appainted Attnrney for Petitioner] Defendunt

BRIAN O’KEETFE

DISTRICT COURT
CLARK COUNTY, NEVADA
STATE OF NEVADA, Case No.: (BCZ50630
Piaintiff, Dept. No.: XVII
V5.
BRIAN K. O’KEEFE, EVIDENTIARY HEARMNG REQUESTED
Defendant.

SUPPLEMENTAL PETITION FOR WRIT OF HABEAS CORPUS
(POST CONVICTION)

COMES NOW Detendant Brian PKeefe (“O7Keefe™), by and through his counsel
Marthew D. Carling and, pursuane to NRS. ANN. § 34.724, hereby submits this Sapplementa/
Peittion _for Wit of Habeas Corpas (the “Supplemental Petition™), which is supported by the
following;

1, Namne of Institution and county in which Petitioner is presently
imprisoned or where and who Petitioner is presently retrained of his liberry:
Lovelock Correcnonal Center, Pershing County.

Z; Name and location of court which entered the judgment of conviction
under attack: TFighth Judicial Distner Court, Regional Justce Center 200 Lewis Avenue

Las Vegas, NV 89135

aAnS094
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15
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17

18

19

20

21

22

3. Date of Judgment of Conviction: August 28, 2012,

4. Case Number: (8C23063()

3. (a) Length of Sentence: ten {10) o twenty-five (25} vears consecutive eighr
(8] to twenty (200 years,

(b) If sentence is death, state any date upon which execution is
scheduled: N/A

6. Is Petitioner presently serving a sentence for a conviction other than the
conviction under attack in this motion? If *Yes”, list the crime, case number and
sentence being served at this time: No.

7. Nature of offense involved in conviction being challenged: Seccond-
Degree Malice (implied) Murder W.1D,W,

8. What was Petitioner’s Plea? Notguilty,

9. If Petitioner entered a guilty plea to one count of an indictment or
information, and a not guilty plea to another count of an indictment or information,
o1 if a guilty plea was negotiated, give details: N/A

10.  If Petitioner was found guilty after a plea of not guilty, the finding was
made by: Jury.

1i.  Did the Petitioner testify at trial? No.

12.  Did Petitioner appeal from his judgment of conviction? Yes, from both
the First Trial and the Third Trial, both defined post.

13.  If Petitioner appealed, answer the following:

(1) Name of the Court: Supreme Court of Nevada.
b
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{2) Case number or citation: Case Nos. 53839 and 61631

(3) Result The First Trial appeal in Case No., 53859 resuleed in reversal and
remand. The Third Trial appeal in Case No. 61631 resulted in affirmance.

(4) Date of Decision: Apdl 7, 2010 (First Trial), and April 10, 2013 (Third
THal).

14.  IF Petitioner did not appeal: explain briefly why he did nott N/A

15.  Other than a direct appeal from the judgment of conviction and
sentence, has Petitioner previously file any petitions, applications or motion with
respect to this judgment in any court, state or federal? Yes.

16.  If your answer to No. 15 wag “Yes”, give the following information:

(1) Name of the Court: United States District Court of Nevada (Case No.
2:11-CV-02109-GMN);

(2} Nawre of Proceedings: Double Jeopardy Pre-Trial §2241/C)(B) Habeas
Corpus Violation by second mial on same offense after acquitral,

(3) Grounds raised: Double Jeopardy Violation when second jury eral
ended in mistrial and State proceeded on continving jeopardy doctring, holding third trial
while second trial was on appeal.

(4) Did Petitioner receive an evidentiary hearing on his petition, application
or motion? No, Result: N/A Date of result: Februan: 3, 2012, If kmown, citations of
any written opinion or date of orders entered pursuant to such result: The matter is
still pending argument on the merits of the pedton, The Court has only entertained

procedural issues at present.

(0
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17. Has any ground being raised in this petition been previously presented
to this or any other court by way of petition for habeas corpus, motion or application
or any other post-conviction proceeding? If so, identify: No, ir has not.

{a) Which of the grounds are the same: N/A
(b) The proceedings in which these grounds were raised: N/A
(c) Briefly explain why you are again raising these grounds: N/A

18. If any of the grounds listed in Nos. 23(a) et seq. or listed on any
additional pages you have attached, were not previously presented in any other
court, state or federal, list briefly what grounds were not so presented, and give your
teasons for not presenting them: N/A

19.  Is Petitioner filing this petition more than one (1) year following the
filing of the judgment of conviction ot the filing of a decision on direct appeal? If so,
state briefly the reasons for the delay: “No. Perton dmely filed.

20. Does Petitioner have a petition or appeal now pending in any court,
either state of federal, as to the judgment under attack? No. United States Court of
Appeals tor the Ninth Cirenit, No, 12-13271 was concluded.

21.  Give the name of each attomey who represented you in the proceeding
tesulting in your conviction and on direct appeal: Randy Pike, Patricia Pal, Jonell
Thomas, Lance Maningo, Brian O'Keefe — Pro Per: Arnanda (iregon; Ryan Norwood
HFPRD,

22.  Daes Petitioner have any future sentences to serve after you complete

the sentence imposed by the judgment under attack? No.
4
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STATEMENT OF THE CASE

The State charged O'Keefe with murder with use of a deadlv weapon by way of an
Anended Infermration on February 10, 2009, A jury tral was held oa March 16-20, 2009, in
which O'Keefe was found guiley of second degree murder with use of a deadly weapon.
(“First Trial”). On May 21, 2009, O’Keete filed his notice of appeal from his convicdon. He
filed a Fast Track Statement in the Nevada Supreme Coure (“NSC”) on Augusr 19, 2009, In
his Fast Track Statement, O’Keefe argued, among other things, that the district court’s ruling
0n Jury instructions was erroneous, and that the distdet court impropery allowed a jury
instruction regarding felony murder as an altemate theory of second degree murder when
felony murder had not been specifically alieged in the . Amended Information. On April 7, 2010,
the N3C issued its Onder of Reverval and Remund. The NSC smred that “the disttce cour
abused its discretion when it instructed the jury that second-degree murder includes
involuntary killings thar occur in the commission of an unlawful act hecause the State’s
charging document did nor allege that O'Keefe killed the victim while he was commiting an
unilawrul act and the evidence presented ar trial did not support this theory of second-degree
murder.”  OKeefe 2 State, NSC Docket No. 53859 (Apdl 7, 2010)(the “First Trial
Reversal').

On Auguse 19, 2010, the State filed a second Amended Information. On August 23,
20112, the second tral was held on remand from the NSC for the charge of murder with use
of a deadly weapon (the “Second Trial™). On September 2, 2010, there was a mistial based

upon a deadlock of the jury, and erial was reser for a chird tial (the “Third Trial”).

n0GH
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On Aprl 8, 2011, after the second trial ended in misedal, O'Keefe fled his Pefition for
Wre of Probibition or Mandamus (the “NSC Petition™) with the NSC. He challenged the
district court’s denial of his motion to dismiss the criminal charge on Double Jeopardy
grounds, among ocher things. The NSC determined Double Jeopardy posed no bar to
(’Kecete’s retrial and declined 1o intervene.

Lpon denial of his NSC Petdaon, O'Keefe filed 2 motion/petiion in the United
States District Court of Nevada, Case No. 2:11.CV-021009, challenging the Double
Jeopardy pre-tdal §2241(c){3) habeas corpus violadon by second trial on same offense after
acquittal. O'Keefe v, Gillespre, 2012 WL 367048 (February 2, 2012). That motion/petition was
dismissed on February 2, 2012, on grounds that O'Keefe had failed w exhaust his state
indicial remedies, 74 O’Keefe appealed that denial to the Ninth Circuit Court of Appeals
(the “Ninth Circuit Appeal”). O'Keefe &1 Cillespie; 593 Fed.Appx. 626 (Casc No, 12.15271;
Feb. 2, 2015). The Ninth Circuit found the appeal to be mont by the fact that the Third Trial
occurred in which O’Keefe was convicted in state court rendering (PKefc's sought temedy
unavailable, However, the Ninth Circuit dismissal noted that its decision was without
prejudice to those claims being properiy flied in a §2254 petition. 14 at 627,

During this procedural tederal appeal process, the matter proceeded before the state
court on the Third Trial after the second tria) was declared a miscrial, On October 3, 2011,
O'Keefe filed his Pro Se Motion o Dismiss Appointed Counsel and for Faretta | Tearing. After a
Farerta canvas, the court granted O'Keefe’s motion, finding him comperenr o waive his tight
w counsel, and allowed him ro represent himsclf, with Lance A. Maningo as standby

counsel,

nos5n99
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IN THE SUPREME COURT OF THE STATE OF NEVADA

BRIAN K. O’KEEFE. Supreme Court No,:
i5tri C . 25 .
” Appellant, Distme Count Ceses fiomicifly Filed
' . Dec 01 2015 04:22 p.m|
THESTATE g:fig:f’”‘ Tracie K. Lindeman
" ‘ Clerk of Supreme Cou

APPELEANT’S APPENDIX — VOLUME XXV] - PAGES 5004-5199

MATTHEW D. CARLING STEVEN B. WOLFSON

51 East 400 North, Bldg. #1 Clark County District Attomney

Cedar City, Utah 84720 200 Lewis Avenue, 3" Floor

(702) 419-7330 (Office) Las Vegas, Nevada 89155

Atrorney for Appeflant Counsel for Respondent
CATHERINE CORTEZ MASTO
Attorney General

100 North Carson Sireet
Carson City, Nevada 897014717
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INDEX
()'Keefe, Brian

Document i f’gge No.
{Ex Parte) Motion to Appoint Counsel filed on 12/06/13 ) 4698-4700
“Amended™ Exhibits to “Amended Petition for Writ ol Habeas C orpus by
| a True Pretrial Detainec filed on 10/03/14 i _ 5008-5036
“Evidentiary Hearing Request” {Amended Petition for Wit ol Habeas -
Corpus Pursuant to NRS 34,360 Exclusive 1 Based on Subject-Matter of
Amended Information Vested in Ninth Circuit by Notice of Appeal then
“COA™ Granted on a Double Jeapardy Vielation with No Remand 1ssued
Since) filed on 10/03/14 - i _ 4995-5007
“Reply™ to Statc’s Response and Motion to Dismiss to Defendant's Pro -
Per Petition for Writ of Habeas Corpus Prsuant to NRS 34,360 filed on
1027414 _ _ _ 5052-5061
"True Pretrial Detainge's™ Reply to State™s Gpposition(s) Admitting the
State has a Jurisdictional Defeet by the Aung of a Notice of Appeal
Which Diveste Jurisdiction of the Matter Appealed: i.e.. O Keefe's
Pretrial Habeas Matter Appealed to the 9" Circuit on the Subject Matter
of the Amended Information Already Named & Double Jeopardy
| Violation filed on 10/01/14 ) | 4989-4594
Affidavit of Matthew D. Carling, Esq. filed on 06/29/15 5447-5453
Affidavit of the Honorable Michael P. Villani liled on 0924114 4581-4983
Amended Information filed on 02/10/09 01750177
Amended Notice of Appeal filed on 10/28/ 15 3565-3568
Appendix ol Exhibits tor: Motion to Dismiss based Upon Viclation(s) of°
the Fifth Amendment Component of the Double Jeapardy Clause. '
Constitutional Collateral Estoppel and, Allernatively, Claiming Res
Judicata. Enforceable by the Fourtcenth Amendment Upon the States
Precluding State’s Theory of Prosecution by Unlawful intentional
Stabbing with Knife. the Alleged Batiery Act Described in the Amended
| Information filed on G3416/12 3225-3406
Case Appeal Statement (iled on 03/14/14 4850-4851
_Case Appeal Statement filed on 04/11714 4862-4863
Case Appeal Statement liled on 05/21/09 0334-0336
‘Case Appeal Slatement filed on 08/04/13 B 3476-5477
 Case Appeal Statemenl filed on 08/12/15 5484-5485
Case Appeal Statement filed on 09/02/14 . 49254926
Case Appeal Statement filed on 09/04/12 3536-3537
| Case Appeal Statement filed on 09/24/12 i 4625-4628
Case Appeal Statcnient filed on 10/20/13 _ 53547-5548 ]
Case Appesl Statement filed on 10/21/13 3354-5556
Casc Appeal Statement filed on 11/04/15 5572-53573 L
Case Appeal Statement filed on 11/24/14 5070-5071

Celificate of Mailing filed on 05/03/1 1

| 3048
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Certificate of Scrviee filed on 06/29/15 5454
Clerks Certificate Judpment Reversed and Remandcd filed on 05/06/10 1323-1027
 Criminal Rindover filed an 12/26/08 0004-002¢
| Criminal Order to Statistically Close Case filed on 07/31 /13 4662

Defendant "Keefe's Opposition to Motion in Lintine to Adnnt Lyidence
of Other Bad Acts Pursuant to NRS 48.043 and Evidence of Domestic
Violence Pursuant to 48.061 filed on 01/18/1

2877-2907

Defendant's Bricf an Admissibility of Evidence of Alleged Victm's
History of Suicide Attempts. Anger Outbursts, Anger Managenient
Therapy. Seif-Mutilation (With Knives andn Scissors). and Erratic

Behavior filed on 03/20/09 ~ {293-0301
Defendant’s Motion to Require Court (o Advise the Prosepective Jurors as
to the Mandatory Sentences Required if the Delendant is Convicted of
Second Degree Murder filed on 03/04/09 ) | 0196-0218
Defendant’s Motion 1o Settle Record filed on 03/24/69 0317-0322
 Defendant’s Proposed Jury Instructmns filed on 03/20/09 0302-0316
D{:ﬁ:ndant s Proposed Jury [n:,lrucnons filed on 08/23/10 1335-1393
 Defendant’s Submission to Clark County District Attorney s Death
Review Commitiee Gled on 12/31/08 0021-0027
DLTEndH.I‘l[ s Supplemental Proposed Jury Instructions filed on 03/20/ 09 | 0290-0292
Delendant s Supplemental Notice of Witnesscs filed on 08/16/10 1294-1296
[ District € ourt Amended Jury List filed on 03/19/09 0245
_Distriet Court Jury List filed on 03/16/09 ) 0239
Ex Parte and/or Notice of Motion and Motion to Chief Judge 1o Reassign

(ase to Jurist of Reasen Based on Pending Suit 3:14-CV-0038§5-RCJ-
WGOC Against Judge Michae! Villani for proceeding in Clear “Want of

 durisdiction™ Thereby Losing Immunity, Absolutely fited on 08/28/14 4203-4912
Ex Partc an-i’nr Notice of Matian filed on {}SI?EIH 4913
| Fx Parte Application for Order R-:qmrmg Matcrial Witness to Post Bail
filed on D3/1{/09 | 0232-0236
| Fx Pante Motion for an Order Shortening Time filed on (8/16/10 1 1292-1293
Fx Parte Motion for Appoiniment of Counsel Pursuant to NRS 34,750
| Nited on 09%/15/14 _ 49504952 |
| Ex P-;I,I"EL‘: Motion for Idefense Cosis filed oo 06/30/10 | 1037-1043
[x Parte Motion for Production of Documents (Specific) Papers.

 Pleadings and Tangible Property of Defendant filed on 01/13/14 4714-4720
Ex Parte Motion for Reimbursement of [2gal Cost of Faretta Canvassea

Defendant to Above Instant Case filed on 12/1313 4701-4707
Ex Parte Mation for Release of Medical Records filed on 04/08/11 3041-3042
Ex Parte Motion 1o Extend Prison {op}work Limit filed on 06/24/13 5438-5441
L'xhibits to Petition for Writ of Habeas Corpus by a True Pretrial Detaince

iled on 09/15/14 o 49544580
Fx-Parte Motion for Reimbursement of [ncidental Costs Subsequent the

Court Declaring Defendant Indigent and Granting Forma Pauperis fijed

on 01721414 4722.4747
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 Notice of Appeal filed on 11/03/15

| Ex-Parte Motion to Extend Prison Copywork Limit filed on G1/28/14 [ 4764-4767
Filing in Support of Motion 1o Seal Records as Ordered by Judge filed on ' ]
04/19/12 3438-3441
Fmdlngs of Fact, Conelusion of Law and Order filed un L0213 S328-5536
Information filed on 12*‘]9#[!8 o L 0001-0003
Instructions 1o the Jury (Instruction No, 1) filed on ﬂ-‘i}f{}zflﬁ 1199-1426
Instructions to the Jury filed on 03/20/09 - 0246-0288
Judgment of Conviction (Jury Trial) filed on 09/05/ 12 4623-4624
Judgment of Conviction filed on 05/08/09 0327-0328
Judicial Netice Pursuant NRS 47.140¢1)-NRS 47.150(2) Supporting Pro- o
8¢ Petition Pursuant NRS 34.360 filed on 03/12/15 5082-5088
Jury List filed on 06/12/12 3456

Jury List filed q@_!}ﬁf”ﬁﬂﬂ L 1396
letters in Aid of Sentencing filed on 05/04/09 ) 0324-0326
Motion by Defendant O Keefe filed on 08/19/10 1329-1334 |
Metion lor Complctc Rough Draft Transcript filed on D4/03/12 3430
Mation far Judicial Notice the State’s Failure to File and Serve Response
in Opposition filed on 02/24/14 . 4800-4809

| Motion for judicial Ruling filed on 05/24/10 110281030
Motion for | eave (o File Supplemental Petition Addrewmh All Claimsin |~
the First Instance Required by Statute for Judicial Economy with
Affidavit filed on 06/15/15 . | 5420-5422
Motion lor Relef from Judgment Based on Lack of Jurisdiction for U.S,

Court of Appeals has not Issued any Remand. Mandate. or Remittitur

filed on 07/23/14 4871-4889
Motion to € ontinue Trial filed on 06/01/12 3450-3455
| Motion to Dismiss Cﬂunsei filed on 10/03/1 | 3164-3168
Mution to Madify and/or Correct Illegal Sentence filed on 01 I’?"H]sl 4749.4759
| Motion o Place on Calendar hled on 10726411 ) 3169-3182
Motion 1o Place on Calendar filed on 11/28/11 3184-3192
Maotion 1o Withdraw as Counsel filed on 04/29/11 _ 3044-3047
Mmmn to Withdraw Counse] filed on 11/28/11 | 3193-3198
| Motion to Withdraw Counsel for Conflict and Iailure to Present Claims

when |LA.C. Claims Must be Raised Per Statute in the First Petition

Pursuant Chapter 34 filed on 06/08/15 5148-5153
| Motion to Withdraw [iled on 09/1410 1434- 1437
Nolice of Appeal filed o 03/13/14 i 4843-4849
Notice of Appeal hled on (411/14 4858-4861
Notice of Appeal filed on 05/21/09 i {(332-0333

_HDULE of Appeal filed on 07/31/15 } 3367-5472
Notice of Appeal filed on 08/11/15 | 3478-5483
Notice of Appeal liled | on 08/29/14 49234924
Natice of Appeal filed on 1021115 3552-5553

5569-5571
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Notice of Appeal filed on 11/21/14

S067-3069

Notice of(hange of Address {iled on 06/06/14

4864-4R63

Notice of Defcndant's Expert Winess filed on 02/20/09

0180-0195

Notlce ul Detcndant s Wﬂncsses filed on {]3f{}6fﬂ9

0224-0227

| on 104061 5

3337-5546

Notice of Expert Wiinesses fiied on 03/05/09

02220225

Notice of Motion and Motion by Defendant O Keefé for 2 Reasonable
Bail filed on 09/24/10

1441-1451

Notice of Motion and Motion by Defendant O Keefe for Discovery filed
on (J&/02/10

1211-1219

Notice of Motion and Motion by Delendant " Keefe for Evidentiary
tlearing on Whether the State and CCDC have Complied with Their
Ohbligations with Respect to the Recording of a Jail Visit Between
('Keefe and State Witness Cheryl Morris filed on 08/G2/10

1220-1239

| Notice of Motion and Motion by Defendant O"Keefe to Adimii Evidence
Pertaining to the Alleged Victim™s Mental Heaith Condition and History,
[ncluding Prior Suicide Artempts, Anger Outbursts. Anger Management
|_Therapy. Self-Muilation and Errratic Behavior filed on 0721710

1064-1081

Notice of Motion and Motion by Defendant O Keele 10 Admit Evidence
Pertaining to the Alleged Victim's Mental [Health Candition and History,
Including Prior Suicide Attempts. Anger Oulbursts, Anger Management
Therapy. Self-Mutilation and Erratic Behavior fited on 07/21/10

1099-1116

Notice of Motion and Motion by Defendant 0" Keele to Admit Evidence
Showing LVMPD Homicide Detectives | Tave Preserved Blood/Rreath
Alcohol Evidence in Another Recent Case filed on 08/02/10

1199-1210

' Notice of Motion and Motion by Defendant O Keefi to Dismiss on
Grounds of Double Jeopardy Bar and Speedy Trial Violation and,
Alternatively, to Preclude State’s New Expent Witness, Evidence and
Argument Relating to the Dynamics or Effects of Domestic Violence and
Ahuse filed on 01/07/11

2785-2811

Notice of Motion and Mation by Defendant G Keefe to Preclude Expert
Testimony filed on 08/16/10

1284-1291

Notice of Motion and Motion by Defendant O Keefe ta Preclude the State

from Introducing at Trial Other Act or Character Evidence and Otther

Evidence Which 1s Unfairly Prejudicial or Would Violaie his
Canstitutional Rights filed on 0721710

1047-1063

Netice of Motion and Maotion by Defendani O Keele o Preclude the State
from Introducing at Trial Other Act or Character Fvidence and Other
Evidence Which is Unfairly Prejudicial or Would Violate his
Constitutional Rights tiled on 07/21/10

Netice of Motion and Motion by defendant O"Keefe to Preclude the Stae |
from Introducing at Trial improper Evidence and Argument filed on
01/03/11

10821098

1682-2753

| Notice of Motion and motion by Defendant Q" Keefe 10 Suppress his

s
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Statements to Police. or. Aliernative ely. to Preclude the State from

NV Supreme Court [Tff:rk:q_Eertﬂ'a_caie{]_udgmem Dismissed tiled on_

Introducing Portions of his [nterrogation liled on 08/02/10 1152-1198
Notice of Motion and Motien for Leave of Court to File Motion for
 Rehearing — Pursuant to EDCR. Rule 2.24 filed on 08/29/14 4914-4921
Notice of Motion and Motion tn Limine to Admit Lvidence of Other Bad
Acts Pursyant to NRS 48.045 and Evidence of Domestic Violence
Pursuant 10 48061 filed on 01/06/1) 2762-2784
Notice of Mation and Motion 1o Admit Evidence of Other Crimes filed on i
| 2/02/09 _ . B 0150-0165
Notice of Motion and Motion to Admit Evidence of Polygraph
L:xamination Results filed on 03/29/12 3412-3415
Notice of Motion and Motien to Dismiss based Upon Violation(s) of the
Fifth Amendment Component of the Double Jeopardy Clause,
Constitutional Collateral Estoppel and. Alternatively. Claiming Res
Judicata. Enforceable by the Fourteenth Amendment Upon the States
Precluding State’s Theory of Prosecution by Unlawiul Intentional
Stabbing with Knife. the Alleged Battery Act Described in the Amended
_Information filed on 03/16/12 3201-3224
Notice of Motion and Mnlmn to Seal Records filed on DJQZ!IE_ 3416-3429
Naotice ol Motion and Motion 1o Waive F iling Fees tor Petition for Writ of
Mandamus tiled on 12/06/13 B | 4695-4697
Neotice of Motion and Motion to Withdraw as Attorney of Record filed on
(923713 - L ) 5517-5519
Notice of Motion and Motion to Withdraw as Attorney of Record filed on
09/29/15 o | 5525-5527
Notice of Motion filed on 01/13/14 [ 4721
| Notice of Motion filed on 01/21/14 4748
Notice of Motion flled on (1/27/14 L 4760
Notice of Motian filed on 02/24/14 4810
Notice of Mmmn filed on 03/04/14 4833
 Notice of Motion lited on DO/08/15 2134-5160
Notice of Motion filed on 07:23114 4890
Nolice m‘ Motion filed on 08/29; 14 4922
Natice of Motion filed on 0%15/14 4953
Notice of Witness and/or Fxpen Witnesses filed on 02/03/09 01660167
__Nutlcv: of Witnesses and/or Expert Witnesses filed on 02/]7/09 0178-0179
NV Supreme Court Clerks Certificate/ Judgment Affirmed filed on
02/06/15 ~ o 5072-5081
NV Supreme Court Clerks Certificate/Judgment Affirmed filed on
07/26/13 o 4653-4661
NV Supreme Court Clerks Certificate/Judpment Dismissed filed on
06/18/14 . o 4866-4870
NV Supreme Court Clerks Centificate/iudgment Dismissed fifed on
31215 3089-5093
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| (19/28/15 B o B 5520-5524_ <J
NV Supreme Court Clerks Certificate/Judgment Dismissed filed on
10/29/14 _ 5062-5066
O'Keefe's Reply to State’s Opposition to Motion to Admit Evidence
Showing LYMPD Homicide Detectives have Preserved Blood/Breath
Alcohol Evidence in Another Recent Case filed on 08/13/10 1256-1265
Opposition to State’s Motion to Admit Fvidence of Other Bad Acts filed
on 02/06/09 _ N 0169-0172
Order Authorizing Contact Visit filed on 03/04/09 0219-0220
Order Authorizing Contact Visit filed on 08/12/10 o 1253-1254
Order Denying Befendant’s Ex Parte Motion to xtend Prison Copywork
Limit filed on 08/153/13 3486-5488
Order Denying Defendant’s Ex-Parte Motion lor Reimbursement of
Incidental Costs Declaring Defendant Ingigent and Granting Forma
pauperis fited on 03/11/14 3840-4842
Order Denying Defendant’s Motion for Relief From J udgment Based on
Lack of Jurisdiction for 1.8, Court of Appeals had not Issues any

_Remand, Mandare or Remittatture filed on 09/04/14 4927-4929
Order Denying Defendant’s Motion Lo Dismiss filed on 04/11/12 3434-3435
Order Denyi ing Defendant’s Motion to Seal Recoreds and Defendant's

_Motion to Admit Evidence of Plygraph Examination filed on 03/24/12 3448-3449
{(rder Denying Defendant’s Petition for Writ of Mandamus or in the
Alternative Writ of Coram Nobis; Order Denying Defendant™s Motion ta
Waive Filing l'ees for Petition for Writ of Mandamus: Order Denying
[efendant’s Motion to Appoint Ceunsel filed on §1/28/]4 4761-4763
Order Denying Defendant’s Pro Per Motion for Judifical Notice- The
State’s Failure to File and Serve Response in Opposition filed on 04/01/14 | 4855-4857 ]
Order Den}mg_} Defendant's Pro Per Motion for Leave to File
Supplemental Petition Addressing all Claims in the First Instance
Required by Statute for Judicial Economy with Affidavit filed on

L07/15/15 _ o 5464-5466
Crder Denying Defendant’s Pro Per Motton to Modify and/or Correct .

| Hlegal Sentence tiled on0)3/25/14 L i 48524854
Qrder Denying Defendant’s Pro Per Motion to Withdraw Counsel for
Conflict and Failure to Present Claims When 1LA.C. Claims Must be
Raised Per Statute in the First Petition Pursuant to Chapter 34 liled on

| O715/15 _ _ 5461-5463
Order Denying Matthew D, Carling’s Motion to Withdraw as Attorney of
Record for Defendant filed on 11719715 | 3574-5575
| Order i)eamn;—_. Molion to quuahI} FIt:-d on 103:06/14 3037-3040

| Order filed on 01/30/09 ~ 0149
Order tiled on | Ir‘ﬂ'ﬁf]{} 1462-1463
Qrder for Petition for Writ of Habeas Corpus filed on 10/15/14 5051
| Order for Production of Inmate Brian O Keefe filed on 05/26/10 1032-1033y
Order for Return of Fees filed on TI/10/11 3183
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Order Granting Request for Transcripts filed on 09/16/10

Order Granting. in Part. and Denying. in Part. Motion by Defendant

oz

| 1438-1439

Order for Transcripts filed on 04/30/ 12 3447
Order Granting and Denying in Part Defendant's Ex-Parte Mation for
Production of Documents (Specific) Papers. Pleadings, and Tangible
| Property of Defendant filed on 02/28/14 4818-4820
| Order Granting Fx parte Motion for Defense Cosis filed on 07/01/10 1044-1045
Order Granting Request for Transeripts filed on 01/20/11 2966-2567
Order Granting Request for Transcripts filed on 04/27/11 3043
Order Granting Request for Transcripts filed on 09/14/10 | 1430-1431

| Receipt of Caopy filed on 02/06/09

O Keefe for Discovery filed on 08/23/10 1384-1395
Order Granting. in Part, and Denving. in Part. Motion by Defendant o
) Keefe to Preclude the State from Introducing at Trial Other Act or
Character Fvidence and Other Evidence Which is Uniairly Prejudicial or
| Would Violate his Constitutiunal Rights filed on 09/09/10 1427-1429
Order Grantm; in Part, the State’s Motion to Admit Evidence ol (iher 3199-3200
Bad Acts filed on 03/13/12 |
Drr;t-:r Relcasmg Medical Records ﬁied on D4/08/11 ) 73039-3040
Order Reguiring Material Witness 1o Post Bail or be Commitied to Il
| Custody filed on 03/10/09 02300231
Order Shortening Time filed on 08/16/10 1283 ]
Petition for a Wril of Mandamus or in the Alternative Wril of Coram
' Nobis filed on 12/06/13 B 4663-4694
Petition for Writ of Habeas Lurpub or in the Alternative Motion to
Preclude Prosecution from Seeking First Degree Murder Conviction
Based Upon the Failure to Collect Evidence filed on 01/26/09 0123-0133
Petition for Wril of Habeas Corpus Pursuant 1o NRS 34.360 Exclusive |
Bascd On Subject-Matter of Amended nformation Vested in Ninth
Circuit by notice ol’ Appeal Then “COA™ Granted on a Double Jeopardy
Violation with No Remand issued Since filed on 09/15/14 L 4640-4949
Petitioner’s Supplement with Exhibit of Oral Argument Scheduled by the T
MNinth Circuit Court of Appeals for November 17, 2014, Courtroom #1
filed on 10/01/14 4084-4988
Pro Se “Eeply to State™s Opposition to Defendant’s Pro 8¢ Motion to ]
Modify :s_tmz_lfor Correet [llegal Sentence filed on 03/04/14 4821-4832
FroSe “Reply™ 10 State’s Oppesition to Defendant s { Ex-Farte) “Motion
for Reimbursement of Incidental Costs Subsequent the Courts Declaring
Befendant [ndigent and Granting Forma Pauperis™ filed on 02/24/14 47924799
Receipt of Copy filed on 01/03/11 L 2761
Receiptof Copy filedon 01712441 - P 2812
Receipt of Copy liled on 01/12/11 2813
Receipl of Copy filed on 01/18711 —— 2876 .
Receipt of Copy liled on 01/27/09 0134
Receipt of Copy liled on 01/30/09 0146 ]
0i68
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10
11
12
13
14
15
16
17
1%
19
20
21
22
23
24
23
26
27

ot his Interrogation fiied on 08/17/10

Receipt of Copy filed on {5/04/0% 0221
Receipt of Copy filed on 03/24/09 B 10323

| Receipt of Copy filed on 03 "’4;’1{] [ 1031
Receipt of Copy filed on 06/13/11 - [3183
Receipt of Copy filed on 0673 0/10 1036
Receipl of Copy filed on 08/02/10 1240
Receipt of Copy fled on G8/02/10 L 124]
Reeeipt of Copy filed on 08/02/10 - 1242
Receipt of Copy filed on 08/02/10 S 1243
Receipt of copy filed on 08/13/10 1253
Receipt af Copy fited on 09/14/10 1432
Receipt of Copy filed on 09/17/10 L 1433
Receipt of Copy filed on 09/21/10 1440
Receipt of File filed on 07/01/ 10 1046
Reply in Support of Supplemental Petition for Wril of Habeas Carpus
(Post-Conviction) filed on 08/25/15 3300-5510

Reply to State’s Response to Defendant’s Pro Per Post-Conviction

Petition for Habeas Corpus filed on 06/16/15 o - 5433-5432

Reply 1o State’s Response to Defendant’s Supplemental Petition for Wril |

of Habeas Corpus filed on (8/24/15 5489-5499
Regeust for Rough Draft Transcapis filed on 1021415 3349-5551
Request for Rough Dratt Transcripts filed on G7/17/1 2 3458-3460
 Request for Certifi ted Transcript of Proceeding filed on (9/09/09 0772-0723
Request for Rough Draft Traascript filed on 05/21/09 0329-0331
Regquest for Rough Drait Transcripts filed on 11/20/12 | 4629-4631
Return to Wnt of [iabeas Corpus filed on 01/2949 D135-0145
Second Amended Information filed on 08/19/10 1326-1328
State’s Opposition 10 Delendant’s {Ex-Parte} ‘Motion for Reimbursement

of Incidental Costs Subsequent the Courts Declaring Defendant Indigent

and Granting Forma Pauperis™ filed on 02/07/14 | 47684791
State’s Opposition o Defendant’s Motion for a Reasonablc Bail filed on

| 09/27/10 1 1452-1461
[ State's Dppnmtmn to Defendant’s Motion for Judicial Notice — The '

State’s Failure 1o File and Serve the Response in Opposition filed on

03/10/14 L 4834-4839
State’s Opposition W Defendant’s ‘Mation 1o Disriss fled on 03/21/12 3407-3411
Statc’s Opposition 10 Detfendant’s Mation to Preclude the State from

Introducing at Trial Improper Evidence and Argument filed on 01/12/11 2814-2871
Stale’s Opposition to Defendant’s Maotion to Seal Records filed on

(04/05/12 3431-3433
| Stale’s Dppmltmn 16 Defendant’s Motion 1o Suppress his Statements to

Police. or. Alternatively, to Prectude the State from Introducing Portions

1306-1319

“State’s Opposition to Defendant’s Motion 1o Withdraw Counsel for
| Conflict and Failure to Present Claims When L.A.C. Claims Must be

_g .
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Raised Per Statute in the First Petition Pursuant 1o Chapter 34 filedon

06/25/15

State’s Opposition to Defendant’s Pro Per Motion for Leave of C ourt to
lFile Motion. . .Rule 2.4 filed on 09/12/14

| 5442-5446

4935-4939

State’s Opposition to Defendant’s Pro Per Metion to Chief Judge to
Reassign Case 10 Jurist of Reasen Based on Pending Suit Against Judge
Michael "I-"ilizmi f'r;n* Prmaeding in Clear *Want of Jurisdiction™ Thercby

4930-4934

‘itate 8 Dppomtmn to Defendant’s Pro Per Mnlmn to Mﬂdlh andfor
' Correct lllegal Sentence filed on 02/24/14

4811-4817

" State’s Oppesition to Motion for Fudenuan ]—Iearmg on Whether the

i State and CCDC have Complied with their Obligations with Respect to
the Recording of a Jail Visil Between O Keefe and State Witness Cheryl
Morris tiled on 08/10/10 L

State’s Opposilion to Mation to Admit Evidence Pertaining to the Alleged
Vietim's Mental Health Condition and History, Including Prior Suicide
Atempts, Anger Outbursts, Anger Management Therapy. Seli-Mutilation
and Erranc Behavior filed on 08/16/10

1244-1247 |

1277-1282

State's Opposition 10 Motion 1o Admit Evidence Showing LYMPD
Homicide Detectives Elave Preserved Blood/Breath Alcohol Evidence in
Another Recent Case filed on 08/10/10

1248-1252

State’s Opposition (o Mation to Dismiss and. Alternatively. to Preclude
Expert and Argumenl Regarding Domestic Violence filed on 01/18/11

2908-2965

Stale’s Opposition 1o Motion to Preclude Expert Testimony filed on
O8/18/10

1520-1325

| State’s Response and Motion o Dismiss Defendant’s Motion for Relief
from Judgment Based on Lack of Jurisdiction for U.S. Courl of Appeals
had not lssued any Remand, Mandare or Remittatture of filed on D8/07/14

4891 -49()2

State’s Response and Motion to Dismiss to Defendant’s Pro Per Petition
for Writ of Habeas Corpus Pursuant 10 NRS 34.360 Exclusive bascd on
Subject-Matter of” Amended Information Vesied in Ninth Cireuit by
Notice of Appeal Then "COA™ Granled on a Double jEopardy Violatio
with No Remand Issued Since (Post Conviction). Amended Peition and
Accompany Exhibits, Oppuosttion to Request for Evidentiary Hearing, and
Opposition Io Pro Per Motion to Appoint Counsel filed on 10/10/14

3041-5050

State’s Response to Defendant's Motion to Preclude the State from
Introducint at Trial Other Bad Acts or Character Lvidence and Other
[Evidence that is Unfairly Prejudicial or Would Violate his Contitutionsal
Rights filed on 8/16/10

1268-1276

State’s Response to Defendant’s Petition lor a Writ of Mandamus or in
the Alternative Writ of Coram: and Response 10 Moltion to Appoint
Counsel fited on 12/31113

4708-4713

State's REE}PUH‘::L to Defendant's Pro Per Post-Conviction Petition for Writ
of Habeas Corpus fited on 06/02/13

. State’s Response to [ Defindant’s Pro Per Supplemental Petition for Writ

151455147

- 10 -
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of Habeas Corpus and Evidentiary Heanng Request. “Motion for Leave to
File Supplemental Petition Addressing all Claims in the First lnstance
Required by Statute for Judicial Economy with Affidavit,” “Reply 1o
State’s Response to Defendant’s Pro Per Post Conviction Petition for
Habeas Corpus.™ and “Supplement with Netice Pursuant NRS 47.150(2;
NRS 47.140(1), that the tintied States Supreme Court has Docketed (#14-
10093} the Pretrial Habeas Corpus Matter Pursuant 28 USC 224 1{e)3)
from the Mooting of Petitioner’s Section 2241 Based on 2 Subsequent
Judgment Obtained in Want of Jurisdiction While Appeal Pending”™ filed

- 11 -

on 07/09/15 5455-5458
State's Response Defendant's Reply in Suppﬂn of Supplemental Post-
| Conviction Petition for Writ of Habeas Corpus filed on 09/03/15 5311-3516
State’s Response to Defendant's Supplement to Suppiemenldi Petition for
Writ of Habeas Corpus (Post-Conviction) filed on 07/31/15 | 3473-3475
State’s Supplemental Opposition to Motion to Seal Records filed on
0417712 3436-3437
Stipulation and Order liled on U2/10/09 - 01730174
! Substilution of Attorney fited on 06/29/10 o 1034-1035
| Supplement to Supplemental Petition for Writ of Habeas C orpus (Post-
Conviction] fited on 07/13/15 5459-5460 '
Supplement with Notice Pursuant NRS 47.150 {'3‘} NRS 47,140 {1}, That
the United State”s Supreme Court has Docketed (#14-10093) The Pretrial
Habeas Corpus Matter Pursuant 28 U.S.C.§ 2241 ©4{3) From the Mooting
of Petitioner’s Section 2241 Based on a Subsequent Judgmnent Obtained in
Want of Jurisdiction While Appeal Pending filed on 06/17/15 53433-5437
Supplemental Appendix ol Exhibits to Petition for 2 Writ of [labeas
Corpus Exhibits One (1) Through Twenty Five (25) filed on 06/12/15 2161-5363
_Supplemental Nolice of Defendant’s Expert Witnesses filed on 07/29/10 1117-1151
Supptemental Wotice of Expen Witness filed on 05/17/12 | 3443-3447
Supplementa] Notice of Expert Witnesses filed on 01/03/11 _, 2756-2760
Supplemental | '\[otlcc of Expert Wilnesses ﬁled on 08/13/10 1266-1267
Supplemental Notice of Expert Witnesses filed on 08/16/10 1297-1305
Supplemental Notice of Witnesses filed on 01/14/11 2872-2875
 Supplemenial Notice of Witnesses filed d on 03/10/09 0228-0229
Supplemental Notice of’ Witnesses filed on 03/11/09 DEW 0338 .
Supplemental Pefition for Writ of Habeas Corpus (Post Conviction) fited
| on O4/08/15 3094-5144
Supplemen ldl Petition for Writ of Habeas Corpus filed on 06/15/15 5364-5419 |
Verdict filed on 03 20409 0289
Verdict filed on 06/15/12 | 3457
Verdict Submitied to the Jury bug Returned Unsigned filed on 09/02/10 1397-1398
Writ of Tlabeas Corpus filed on 01/30/09 D147-0148
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Document Page No.
Transcript — All Pendmg_utmns and Calendar Ca]| filed on 02/04/11 2996-3038
Transcript — All Pending Metions filed on 07/10/08 N351-0355
Transcript — All Pending Mutmns filed on 08/30/12 3461-3482
Transeript - All Pending Mations filed on 11/23/10 1464-1468
Transeript — All Pending Motions on 07/ 10/09 3348-0350
Transcript — Calendar Call liled on 02/04/11 29682973
Transeript - Calendar Call filed on 08/30/12 3520-3535 |
Transeript — Continued Hearing: Motion in Limine o Present Evidence of
Other Bad Acts filed on 08/30/12 L 3483-3509
Transcript — Defendant’s Petition for Writ of Habeas Corpus {Post
Conviction) filed vn 10/29/15 o 5560-5564 |
Transeript — Defendant's Pro Per Maotion 1o Dismiss Based Upon
Violation(s) filed on 08/30¢12 | 3510-3549
Transcript — Defendnat’s Motion te Settle Record fited on 07/10/09 0342 0345 |
Transcript — Entry of Plea/Trial Setting filed on 07/10/09 . 0356-0358
| Transeript — Jury Trail — Day 1 filed on 10/14/09 0724-1022
Transcript - Jury Trial — Day 1 filed on 07/10/00 0582-0651
Transcript — Jury Trial — Day | filed on 07/10/09 0652-0721
Transcript — Jury Trial — Day | filed on 09/04/12 4278-4612
Transcript -- Jury Trial — Day 1 filed on 11/23/10 1579 1602
Transcript — Jury Trial - Day 2 filed on 07/10/09 (515-0581
Transcript — Jury Trial — Day 2 filed on 1 172540 1603-1615
| Transcript — Jury Trial — Day 2 on (9/04/12 4001-4227
Transcript — Jury Trial — Day 3 filed on 07/10/09 0462-0314
Transcript — Jury Trial — de 3 filed on 1172310 1616-1738
Transcript - Jury Trial - Day 3 on 09/04/12 3779-4000 |
| Transcripl — Jury Trisl - Day 4 filed on 07/10/0%9 0408-6461
 Transcript — Jury Trial - Day 4 filed on 11/23/10 1739-2032
Transeript — Jury Trial - Day 4 on 09/04/12 3600-3778
| Transcript  Jury Trial - Day 5 tiled on 07/10/09 03590407 |
Transcript - Jury Tria] - Daur 5 filed on 09/04/12 3538-3399
| Transcript — Jury Trial — Day S hled on 11/23/10 2033-2281
Trangeript — Jury Trial Day 6 tiled on | L2310 2282-2507
Transeript - Jury Trial — Day 7 filed on L1/23/10 2508-2681
Transeript - Jury Trlal [}a} § filed on 11/23/10 1469-1470
| Transeript — Jury Trial — Day 9 filed on 11/23/10 1 1471-1478
Transcnpl — Matthew D. Carling”s Motion to Withdraw as Attorney of
_Record for Defendant filed on 10429/15 3557-3559
Transcnpt—Mﬂtmn:-. Hearing — August 17,2010 filed on 11/23/10 P 1479- 14*}9
| Transcript — Motions Hearing  August 19, 2010 filed on 11723410 1500-1536
|_I'ranscript — Motions Hearing  August 20, 2010 fited on 11/23/10 1_5_3?—I5?8 e
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Transeript — Notice of Motion and Motion by Defendant (' Keefe to

Preclude the State from Intreducing at Trial Improper Evidence and

Argument filed on 02/04/1 1 2974-2989
Transcript — Partial Transcript of the Jury Trial - Day 2 filed on 03/18/0% | 0240-0244
Transeript — Petrocelli Hearing filed on 05/19/11 3049-3162
Transcript — Procecdings filed on 01/02/09 0028-0124
Transcript — Sentencing August 16, 2012 filed on 12/05/12 4632-4635
Transcript — Sentencing August 28. 2017 filed on 12/03/12 4636-4652
Transeript — Sentencing filed on 07/1{/09 0337-0341
Transcript - Status Check: A»allahlilt} of Dr. Renjamin for Trial filed on
02/04/11 2990-2095
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Ahasnnaad

13, Are you filing this petition tmore than | year following the filing of the judgment of conviction or the filmg
of a decision on dicect appeal? If 5o, state briefly the reasons for the delay. (You must relate specific facts in
response to 1his quesiion. Your response may be included on paper which i3 8 172 by 11 inches attached 10 the

petition. Your respanse may not exceed five handwritten or typewritten pages in }ength.) A/'E':'

o B res M AVY B 2”0l pertteg g,eeﬁws#’ € "’

20. Dw you have any pelition or appesl now pending in any court, ither state or federal, as o the judgmen

*

under amack? Yes ('/Nn

If yes, statg what tourt and the case number: %ME@'@W'E'W%:’AI[

?j@mr mﬂ&m/:(_fffﬂﬂmfwﬂffﬂ%@
21 Give e wimme of each snomey. who repeesented you in the pooceeding resulting s your shiésetion and oo

..... At Gt sy KK 0B, B (DKt o o

23. Do you heve any fobire seniences to serve after you complere the sentence mposed by the judgment under

attack? Yes ... No /

If yes, specify where and when it is to be served. if you EROW, i i i s b

23. S1ate ¢oncisely #very ground o which you claim that you are being held salawfully. Summarize briefly the

facts supporting cach ground, [ necsssery you mgy attach pages stating mdditional grounds and facn

supporting same. 7, ?‘ema:uéra.éa& Ay £ /‘{M;g 3,,,,@,; Yot oot sclicho”
gw/')ﬁﬂ& i5 ?,(1\90’ en Phe 2uthor WHE . éfa,nju-?‘i 3% Bn’mzi?‘ﬂn?_,
CJM é/ He ﬂa—fﬁ'aé d;%&‘t .ﬂ{:‘é& ﬂﬁ/ i e 'CZ;:;;JMM .
Wik thic acthetys the cort i adisiy Shet” e fukh
ow/( 4 Z ?e;é'éénerk ('cw’aa/f si2tas 2# e Gme Fz‘z’/rﬁﬁ s kA
As i dhis it ozme, Hle. Ok ws a-Frwe yernd
detunee when d%:zWAﬁfﬁéﬁ%ﬂ/amr Skt arith Che
cuean't dwrf Wit 2 fﬁw%/_, dhe ozl cont™ fas &/M
o e éuégfeﬁma%r P e formsl az{ia@ et atrearly vesad
in Fhe ;sm/v‘i{a;qw/- MIE, arf £ia Gsed S arended - intor-
matei /“'ﬁy . P""G’;‘) zﬁ;ga/.
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I do certify that I mailed a true and correct copy of the

foregoing NOTICE OF MOTION to the below address(es) on this

M day of _%_Jﬂ" » 20 /f by placing same in the

U.5. Mall via prison law library staff, purauant to NRCF 5{b}:
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1200 Prison Road
Lovelock, Hevada 834135

Aiéf;lr In Pro Se

The undersigned does hereby affirm that the preceding
NOTICE OF MOTICN does not contain the social security number of

any pergon.

Dated this 391% day of ; : zu_ff
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Case: 12-15271  04/13/2012 ID: 8140198 DKENtry, 61 Page: 1 0f 3 (1 of 4)

FILED

UNITED STATES COURT OF APPEALS AFR 13 2012
C.OWYER, CLERX
FOR THE NINTH CIRCUIT QRS AR
BRIAN KERRY O'KEEFE, No. 12-1527]
Petitioner - Appellant, D.C. No. 2:11-¢v-02109-GMN.VCF
District of Nevada,
v. Las Vegas

DOUG GILLESPIE, Sheriff: et al.,

ORDER
Respondents - Appellees.

Before: PAEZ and CLIFTON, Circuit Judpes.

Afler reviewing the underlying petition and conciuding that it states at least
one federal constitutional claim debatable among jurists of reason, namely, a
double jeopardy violation, we grant the request for & certificate of appealability.
with respect to the following issues: (1)} whether the district court properly
deiermined that appellant’s double jeovardy claim was unexhaysted, and (2)
whether appellant, as a state pre-trial detainee, was required to exhaust his claim in
state court before filing his 28 U.5.C. § 224\ petition, compare Braden v. 301k
Judicial Cireuit Court of Ky., 410 U8, 484, 489.9] (1973) (emphasizing that the
§ 224] petitioner “exhausted a]] available state court remedies for consideration of
[his speedy trial] constitutional claim™) with W}n'!e_ v. Lambert, 370 F.3d 1002,

1008 (9th Cir. 2004) (“If we were (o allow White to proceed under 28 U.5.C. §

N05010
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Case: 12-15271  04/13/2012 ~  ID;B140198 DkEntry: 6-1 Page: 2 of 3 (2 of 4)

2241, he would not be subject to . ., state court exhaustion requirements.”). See 28
U.5.C. § 2253(c)(3): Gonzalez . Thaler, 132 8. C1. 641 (2012); Stack v. McDaniel,
329 U.8. 473, 483-85 (2000); Lambright v. Stewart, 220 F.3d 1022, 1026 {9tk Cir.
2000); see also 9th Cir. R. 22-1(e).

A review of this court’s docket reflects that the fiting and docketing fees for
this appeal remain due. Within 2! days of the filing date of this order, appellani
shall either (1) pay to the district court the $455.00 filing and docketing fees for
this appesl and file in this court proof of such payment: or (_2] file in this court a
motion to proceed in forma pauperis, accompanied by a completed CJA Form 23,
Failure to pay the fecs or file a motion to proceed in forma pauperis shall result in
the automatic dismissal of the appeal by the Clerk for failure to prosecute. See 9th
Cir. R, 42-1.

If appellant moves to proceed in forma pauperis, appellant may
simultaneously file 3 motion for appointment of counsel.

The Clerk shatl serve a copy of CJA Form 23 en appellant,

if appellant pays the fees, the following briefing schedule shall apply: the
opening bricf is due June 25, 2012. There was no appearance by the appefiees in
the district court, The Clerk shall serve a copy of this order on the Office of ;he

Attorney General, Grant Sawyer Bldg., 555 E. Washington Ave. Suile 3900, Las

2 12-1521
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Case: 12-15271 0411312012 iD; 8140198  DktEntry: §-1 Page: 3af 3 (3ofd)

Vegas, Nevada 8910), who is requested to enter a notice of appearance on behalf
of appellees in this case. Doug Gillespie, State of Nevada, and Atterney General
&re no lenger the appropriate appellees in this case, counsel for appellees is
directed to file simultaneously a motion to substitute party. See Fed. R. App. P.
43(c).

By July 25, 2012, appellees shall file an answering brief or a letter indicating
that no answering brief will be filed. If appelices file an answering brief, the
optional reply brief will be due 14 days after service of the answering brief, If
appellant files a motion to proceed in forma pauperis, the bricfing schedule will be

set upon disposition of the motion.

3 1215271
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IN THE SUPREME COURT OF THE STATE OF NEVADA

BRIAN KERRY O'KEEFE, No. 61631
Appellant,

w FILED

THE STATE OF NEVADA,
Respondent. _ APR 10 2083

y Crmt

m*rm;s 1 L"EEFTM T
ORDER OF AFFIRMANCE

This is an appeal from a judgment of conviction, pursuant to a
jury verdict, of second-degree murder with the use of a deadly weapon.
Eighth Judicial District Court, Clark County; Michael Villani, Judge.

First, appellant Brian O'Keefe argues that his conviction

violates double jeopardy because this court reversed his prior conviction .

for the same offense after concluding that insufficient evidence was
presented at trial, O'Keefe is mistaken. This court reversed hié pricr
conviction because the jury was erroneously instructed regarding a theory
that the killing occurred during the commission of an unlawful act, which
was not alleged in the charging document and was not supported by the
evidence. O'Keefe v, State, Docket No. 53859 (Order of Reversal and
Remand, April 7, 2010). Double jeopardy does not preclude OKeefe's
instant conviction under an alternate theory of second-degree murder
which was presented at his firet trial and alleged in the charging
document. See Parker v. Norris, 64 F.3d 1178, 1180-82 (8th Cir. 1995}
{finding no double jeopardy violation where defendant’s conviction for
felony murdet was reversed due to error and defendant was convicted at a

second trial under an alternative theorv of murder); see also Stephans v.

GLG02
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State, 127 Nev. __, __, 262 P.3d 727, 734 (2011) (the remedy for errors,
unrelated to sufficiency of the evidence is reversal and remand for a new
trial, not an acquittal),

Second, O'Keefe argues: that the district court abused its
discretion by allowing him to represen{ himself at tmal because his
decision to do so was not knowing, voluntary, and intefligent. Before

granting (FKeefe’s request, the district court conducted an appropriate

canvass pursuant to Faretta v. California, 422 U.S. 806 (1975), during .

which O'Keefe stated that he spent several years studying the law and
understood the nature of the charges against him, the potential penzlties
he faced, and the dangers of self-represeantation. Although (PKeefe asserts
that his poor performance at trial demonstrates his decision was
unknowing, “a criminal defendant’s ability to represent himself hag:.no
bearing upon his competence to choose self-representation,” Vanisi v,
State, 117 Nev. 330, 341, 22 P.3d 1164, 1172 (2001) (guoting Godinez v.
Moran, 509 [J.5. 389, 400 (1993)), and the record reflects that O'Keefe
voluntarily chose to represent himself despite full knowledge of the risks.
We conclude that the district court did not abuse its discretion by granting
O’'Keefe's request for self-representation. See Hooks v, State, 124 Nev, 48,
‘58, 176 P.3d 1081, 1085 (2008) (reviewing the record as a whole and giving

deference to a district court's decision to atlow a defendant to waive his

right to counsel}.

Third, (¥Keefe argues that the district court abused its
discretion by denying his reguest to stay or continue tmal for
approximately nine months because he had pending proceedings in federal
court and was unprepared for trial, The district court rejected O'Keefe's
assertion that his federal proceedings in any way limited his ability to

e ot
or
Ml vafa 2
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prepare for trial and noted that O'Keefe asked to represent himself and
was given ample time to do so effectively. We conclude that the district
court did not abuse its discretion by denying O'Keefe's request for an
extended continuance where the delay was his fault. See Hose v. State,
123 Nev. 194, 206, 163 P.3d 408, 416 (2007).

Fourth, OXKeefe argues that the district court erred by
- allowing a substitute judge to preside over his trial because the original
judge was more familiar with the case and its coraplex procedural posture,
(O’Keefe does not demonstrate how he was prejudiced by the substitution
of a different judge, See generally United Stafes v. Lane, 708 F.2d 1394,
1398 (9th Cir. 1983) (error involving substitution of judges is harmless if
the defendant has not been prejudiced). We conclude that O'Keefe fails to
demonstrate that the district court erred.

Fifth, O'Keefe arpues that the district court abused its
discretion by rejecting his proposed instructions and by giving instructions
over his objection. “The district court has broad discretion to settle jury
instructions, and this court reviews the district court’s decision for an
abuse of that discretion or judieial error.” Crawford v. State, 121 Nev,
744, T48, 121 P.3d 582, 585 (2005). Because ('Keefe has not provided this
court with the instructions given at trial, he fails to demonstrate that the
district court abused its diseretion by rejecting his proposed instruction,
See generally Vallery v. State, 118 Nev. 357, 372, 46 P.3d 66, 77 (2002)
{noting that a distri¢ct court does not err by refusing an accurate
instruction related to the defendant’s theory of the case if it is
substantially covered by other instructions);, see alsc Greene v, State, 96
Nev. 555, 558, 612 P.2d 686, 688 (1980} (“The burden to make a proper
appellate record rests on appellant.”). O'Keefe also does not identify which

o | 3 000027
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instructions he contends were erronecusly given. We conclude that he !
fails to demenstrate that the district court abused its discretion.

Having considered O’Keefe’s contentions and concluded that

no relief is warranted, we
ORDER the judgment of conviction AFFIRMED.!

Parraguirre Cherry

ce:  Hon. Michael Villani, District Judge
Bellon & Maningo, Ltd.
Attorney General/Carson City
Clark County District Attorney
Eighth District Court Clerk

10)'Keefe’s fast track statement does not comply with NRAFP 3C(kX1)
and 32(aX4) because it does not have 1-inch margins on all four sides. We
caution counsel that future failure to comply with formatting
requirements when filing briefs with this court may result in the
imposition of sanctions, NRAP 3C(n).

g We deny O'Keefe's request for full briefing because it does not
gomply with NRAP 3C(k)2), as it was not f{iled separate from the fast
track statement. Further, although O'Keefe explains that full briefing is
requested so that each issue may be adequately set forth and appropriate
i legal authority cited, we note that he did not file 4 motion for excess pages.
See NRAP 3C(kX}2XC).
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Case 2:11-cw-02108-GMN -VCF Documeni 4 Fided 01/0612 Page 1of 8

UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA
BRIAN KERRY Q'KEEFE,
Petitioner, 2:4 l-ev-02109-GMN-VCF
s, ORDER

SHERIFF DOUG GILLESPIE, ¢t al.,
Respondents.

This habeas matter under 28 U.S.C. § 2241 comes before the court for initial review
under Rules 1(b) and 4 of the Rules Governing Section 2254 Cases. The filing fee has been
paid.

Pstitioner sesks to present constitutional claims regarding his pending Nevada state
prosecution, including a double jenpardyldaim. On initial review, a substantial question exists
on the face of the petition and accompanying papers as to whether the dlaims in the petition
have been exhausted. Moreover, it appears that Ground 3 further should be dismissed
without prejudice under the absention doctrine in Youngsr v. Harris, 401 U.S. 37, 91 S.Ct.
746, 27 |..Ed.2d 669 (1971). Petiticner therefore must shaw cause in writing why tha petition
should ol be dismissed without prejudica for lack of exhaustion and/or based upon Younger
abstention as to Ground 3.

Background

Petitionar Brian O'Keefe currently is being prosecutad In Nevada state court for the

murder of his girffriend. A third trial on the murder charge currently is scheduled.

NES0?

0




Case 2:11-cv-02108-GMN -vCF Document 4 Filed G1/06/112 Page 2ol 6

1 In the first triai, the jury found O'Keefe guilty of one count of second-degree musdar
with the use of a deadly weapon. Cn direct appeal, the Supreme Court of Mevada reversed
and remanded on the following basis:

2
3
4
Appsilant Brian Karr¥ O'Keefs contends that the district
5 court erred by giving the State’s proposed instruction on second-
degree murder hecause it set forth an alemative theory of
6 sacond rea murder, the charging instrument did not allege this
altemate theory, and no evidence supported this theory. We
7 agree. .. .. Here, the district court abused its discration when it
instructed the jury that second-degree murder Includes
8 involuntary killings that occur in the commission of an uniawfut act
because the Siate’s marqg\ﬁ document did not allege that
9 O'Keefs killed the vicim white he was committing an uniawful act
and the evidence presentad at trisl did not support this theo?sgf
10 sacond murder. CF, Jennings v. State, 116 Nav.
430, 998 P20 557, 559 (Z0GOTAAdMG 5n add ing an agditional theory of
11 murder at the closa of the case violatés the Sixth Amandment
and NRS 173.675(1)). The district court’s emror in ﬁng this
12 instruction was not harmless because it is not clear nd a
reasonable doubt that a rational juror would have found O'Kesfe
13 uilty of second-degree murder absent the error. Ses Nedar v,

nited States, 527 U.S. 1, 18-19 (1909 W rv, Stafe, 116
14 ev. bt RES—SE. 145&351:! %522 EI{E 1 smrﬂrru on other

Emun s by Rosas v. ) av, 8 147 P.3d TI07
13 G o

16 § April 7, 20710, Order of Reversal and Remand, at 1-2 (#1, at electronic docketing pages 10-
17 | 11}

18 The second trial ended in a mistrial after the jury deadiocked on a vardict.
9 Pstitioner thereafter moved {o dismiss on double jeopardy grounds. The state district

20 | court denied the motion, and patitioner filed an original writ petition in the Supreme Court of
2} | Nevada. The state supreme court denied reliaf on the following basis:

22 .. .. ONKeefe claims thal pervasive prosecutorial
misconduct in the second trial and the State's efforis fo call
23 differant witnesses in his upcoming trial operate as an exception
to the well-semed_pm'pm that double jeopardy poses no
24 obstacle to a refrial following a hung '&lry. See Arizona v.
Washington, 434 U.5, 497, 509 {1978). We disagree. Firsl, The
25 distct court, in resnlm_ﬁ,c'g'l{ea_fe's motion to dismiss, concluded
ihat there was no prejudicial misconduct by the State in the last
26 trial. Moreover, the fact that the district court declared a mistrial
because the jury was hopsalessty deadlocked remiains dispositive.
17 E‘E_E United -States v. Perez I:-2|2 LLS. ?‘5’9. 580 {1524)6 We
erefore conciude Thal double jeopardy poses no bar
23 Q'Keele's retrial and decline to intervena in this matter, oy

I ' m"“ﬂﬁ oo bl W-;{ ardcal é 64&- 7= -
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May 16, 2011, Order Denying Pelition, at 1-2 (#1, at electronic docketing pages 12-13)
{footnote declining to reach non-double jeopardy daims omitted).

Petitioner maiied the present federal petition for filing on or about December 20, 2011.
He seeks federal intervention to bar the third trial, which is currently scheduled acsording to
the petiticn for cn or about June 11, 2012.

_ Discussion

As backdrop, petitioner appears to rely impon Stow v. Muraghige, 389 F.3d B8D, 888
{gth Cir. 2004), as support for the propesition: that he can seek federal intervention in the
pending state criminal proceedings under § 2241 prior {o a judgment of conviction because
he is raising a double jecpardy challenge. However, while a petiioner may pursue a double
jeapardy claim in federal habeas procasdings befors the conclusion of the stale procaedings,
the claim raised in federal court still must have been exhausted in the state courts. See.egq.,
Mannes v. Giffespie, 367 F.2d 1310, 1312 & 1316 n.2 (Sth Cir. 1892). Moreover, as
discussed, infra, the exception ta the general rule thal federal courls do not Intervene In
pending state criminal proceedings extends cndy to double jeopardy dlaims, not also to other
constitutional elaims.

Exhasustion

Under28 U.5.C. § 2254(b}{1){A), a habeas petltioner first must exhaust his state court
remedies on a claim before presenting that claim to the federal courls. To satisfy this
exhaustion requirement, the daim must have been faifdy presented to the state courds
compietaly through to the highest court available, in this case the Supreme Court of Nevada.
E.g., Peterscn v. Lampert, 319 F.3d 1153, 1156 (9% Cir. 2003)(en banc); Vang v. Nevada, 329
F.3d 1068, 1075 (9" Cir. 2003). In the state courts, the petitioner must refer to the specific
federal constituhional guarantee and must also state the facts that entitle the: petitioner to relief
on the federal constitutional claim. E.g., Shumway v. Payne, 223 F.2d 983, 987 (9" Cir.
2000). That is, fawr presantation requires that the petitioner preserit the state courts with both
the operative facts and the federal legal theory upon which his claim is based. E.g., Castifio
v. McFadden, 383 F.3d 993, 998 (9™ Cir. 2005). The exhaustion requirement insures that the
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state courts, as a matter of federal-state comity, will have the first opportunity to pass upon
and comrect alleged viciations of federal constitutional guarantees. See.e.g., Coleman v.
Thompson, 501 U8, 722, 731, 111 5.Ct. 2546, 2554-55, 115 L.Ed.2d 640 {1991).

In the presant case, petitioner concedes in the petition that he did not present any of
the grounds of the petition to the state courts through to the Supreme Court of Nevada.

In Ground 1, patitioner raises a double jeopardy claim. Petitioner acknowledged inthe
responses to the exhauston quaries in the petition that Ground 1 was not ralsed on a direct

appeal, in a post-conviction petition, or in any other proceeding. He either checked "no” or
indicated "not applicable” as o each such situation,

The double eopardy claim raised in Ground 1 is not the same claim as the double
jeapardy claim considered by the Supreme Court of Nevada on the petition filed in that court.

Tha state supreme court considersed a double jecpardy claim based upon an assertion that
double jeopardy should bar a third trial bacause the State allegedly engaged in prosecutorial
misconduct in and after tha second trial. The doubils jeopardy ciaim in Ground 1 instead is
based upon differsnt operative facts. In Ground 1, petitioner claims that the state supreme
court's reversal after the firsf trial was based upon a finding of insufficient evidenca is
tantamount to @ dismissal. Presentation of the double jsopardy claim considared by tha state
suprame court in the petition there did not exhaust the double jeopardy claim based on
different operative facts that is presented in Ground 1.

Ground 1, as conceded by petitioner, thus plainly is unexhausted.

Petitioner further expressly concedes that the claims in Grounds 2 and 3 also are
unexhausted, indicating “no,” “n/a,” and “not this (ssue” in the appropriate spaces in response
to the exhaustion inguiries in the petition.

Petitioner therafore must show cause why the wholly unexhausted petiton should .nnt
be dismissed without prejudice for |lack of exhaustion.

Younger Abstantion

As a general rile, even when the claims in a petition, arguendo, uﬂ';emrisa have been

fuily exhausted in the stata courts, a federal court will not entertain & habeas petition seeking
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intarvention in a pending state criminal proceeding, absent special circumstances. See.e.g.,
Sherwood v. Tomkins, 716 F.2d 632, 634 (9th Cir. 1863); Carden v. Montana, 626 F.2d 82,
83-85 (9th Cir. 1960); Davidson v. Klinger, 411 F.2d 745 {9th Cir. 1969). This rule of restraint
uitimately Is grounded in princlples of comity that fiow from the abstention doctrine of Younger
v. Hamis, 401 U.5. 37, 91 S5.Ct. 746, 27 L.Ed.2d 669 {1971}. Under tha Youngar abstention
doectrine, federal courts may not interfere with pending state criminal proceedings absent
extraordinary circumstances. As noted previously, however, consideration of pretrial double
jeopardy claims constitutes an axception to this abstention doctrine. E.g., Mannes, supra.

In the present case, Ground 1 s a double jecpardy clatm, and the collateral estoppel '_7,2

claim in Ground 2 would appear to be based upon double jeopardy protections,

Ground 3, in contrast, asserts a daim of ineffective assistance of thal counsel. Ground
3 thus would appear (o be subject to the general rute of Younger requiring that the federal
court abstain from interfering with the pending state criminal proceeding.

Petitioner therefore must show cause why Ground 3, even If arguendo exhausted,
should not be dismissed without prejudice under the Younger abstentlon doctrine.

ITFURTHER IS ORDERED that, within thirty {30) days of entry of this order, petitioner
shall SHOW CAUSE in writing why: (a) the petition should not be dismissed without prejudice
for lack of exhaustion; and (b} why Grownd 3 aise is not subject to dismissal without prejudice
based upon the Younger abstentlon doctrine.

IT FURTHER IS ORDERED that, if petitioner maintains that any claims in the petition
have been exhausted, petitioner shall attach with his show cause response coples of any and
all papers that were accapted for filing in the state courls that he contends demonstrate that
the claims are exhausted.

If petitioner dees not timely and fully respond to this order, or does not show adequate

cause as required, the entire petition will be dismissed without further advance notice.!

'"The Counl has nat completed inital raview herein as o other potential issues, and thls order doas
not explicitty or implictly hold thai the patition otherwise i fras of deficiencies.
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The Clerk of Court shall send the petitioner a copy of his petition and attachments
togetherwith this order. The motion for appointment of counsel will remain under subrmission
pending receipt and consideration of a response to this order. The Court does nol find that
the interests of justice require the appointment of counse! prior to consideration of any show
cause responss flled. ‘

DATED this Bth day of January, 2012,
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BRIAN KERRY O'KEEFE,
Petitioner - Appallant,

¥ .
DOUG GILEESPIE, Shedff, STATE OF NEVADA: ATTORNEY GENERAL,

Respondents - Appetices.
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02002012 [ | Open Sth Circuit docket: needs certificate of appeatabity, Date COA denied in DC: 02/02/2012. Record on
18pg o727 k@ Appeal included: Yes. [B062215) (GR)

g092012 [T o Filed certificate of record on appeal, RT filed in DC [8082218] (GR)
Q21172612 |3 i Received letiar dated 02/14/12 from Erlan ('Keefe pro se e Request for Rules book {aant Sopy of rules)
I tpe.79ei@  [BO73807) (R
Qas12f2012 E 4 Recsived Appeftant Brian Kemy O'Keefe motian for cerfificate of appealabily. 5 an 0 2 / "
g s7aes ke [B102158] [RL) -—_____.' W HMBIT#_& #'A‘J W:g, m )

03152012 [ ot Brian Kemy O'Kesfe addendum to motien for certificate of appeatability. Served on "’Eﬁ
Hl

) a

Filed order (RICHARD A, PAEZ and RICHARD R. CLIFTON) After reviewing the underiying petition and  [|©

a concluding that it states at leasi one federal constiiulional claim debatabe among jurists of reason, namety,
@ double jgopardy violation, we grant the request for 8 cerlificate of appealability. A review of this court's

Lyrwﬂi \’ 3‘@ dacket reflects that the filing and docketing fees for this appeal remain due. Within 21 days of the Ring date
e BT M

“ G4/ 3201

3‘? of this ordes, appelant shall eiiher {1} pay to the district count the $455 .00 fiing and docketing fees for this

v‘f, appes! and file in this court proof of such paymant; or (2} file in tis courl a motion to procead i forms
o E}E’ » pauperis, accomparied by a completed CJA Form 23, Faiiure 10 pay the fees of fie a8 mation ko proceed in
B l}“ ‘j v forma paupens shali rasust in the automatic #ismissal of the appeal by the Clerk for failure 1o prosacute.
|.

See 8t Cir. R. 42-1, if app=ilant moves to proceed in forma pauperis, appelian may simukanecusly file 5
mation for appointment of counsel. The Clerk shait serve a copy of CJ4A Formn 23 on sppeliant. H appeilant

! @*"“ W , & pays the lees, the following briefing schedule shall apply: Ihe opering beef is due June 25, 2012, Thers
|
€ A !

Was no appearance by the appellees in the districd court. The Clerk shall serve a copy of this order on the

Difice of the Attorney Ganeral, Grant Sawyer Bidg., 555 E. Washingtan Ave. Suite 3500, Las Vagas,

: - Nevada 83101, who s requested 1o enter a notice of appearance an behalf of appeiless in this case. If

BL A1 ﬂl/ k Doug Gillespie, State of Nevada, and Attomey General zre no longer the appropriate appalless in thiz
/{M cage, counsel for appellaes is directed o file simukanecusly a motion to subatitute party. See Fed. R, Apo. ||

) ba a P 43(c). By July 25, 2042, appellees shall file an answerning bref or a leter indizating that no answaring

5‘" trief will be #ed. If appelees e an anawering brief, the optionai reply brief will be dus 14 days after
ﬁ" 1 _E}" sanvice of the anawering kirief. If appetiant fles a moticn to procesed in forma paupers, the briefing schacuie
Pic’ i3 ¥ ? will be set upon disposition of the motion, [B140198] (AG)
Qar24r2012 [ -~ Filed Appellant Brian Kemy O'Keefe applicalion to precesd In Forma Pauperis, Served on 0411972012,
Spg dss47Ra  [8151892] (RL)
04724/2012 T3 4 Filed Appellant Brian Kermy O'eefe motian for appointment of federal counsel. Served on 0471 2012,
4pg 28581 ka  |8151829] (RL)
04/242012 I Filed Agpallant Brian Ketry O'%eefs motion for a stay of state count procecdings. Served o 04/19/2012.
app 2Teaepe  [BE52004] (RL)
| os/0s012 IR Filed order (SIDNEY K. THOMAS ang CONSUELD M. CALLAHAN) The motion e preseed in forma
' 2pg J505KB  PEUDErs iz granied. The Clerk shall amend the dockst to raftect.this. status - lant’s mation for
\ appaintment of counsel in this appeal from the denial ot a 261.5.C. § 2254 petition for writ of hateas @ |
" corpua Is granted, See 18 U.S.C. § I60BATIN)IE), Weygandiv-Look, 718+ 652, 554 (9th Gir. 1983) |
t\w - {per curiam). Counsel will be appointed by separate crder_ The Clark shall electronically serve this order an
g\t w - the appointing awthority for the District of Nevada, who will lacate appointed counsei, The disfrict court shal
: Sy send nolification of the name, address, and telephone number of appointed counsel to the Clerk of this
ﬁ)& }P\" courl at counssiappalntments@ical uscourns. gov within 14 days of ocating counsel. f new counsel
1{‘ ’ / ‘il: identifies uncertified issues that should be ralsed oo appeal, counsal shali inchide them in the opening brief |
lﬁ . A as permitted by Ninth Circuil Rule 22-1{g}. The cpening brief and excerpt of record ane due July 36, 2012
I e the angwering brief s dus August 28, 2012, and the optional reply brief & due within 14 days afer service
of the answering brief. The motion to stay state court proceedings is denieq. (8170878} {OL)
DSMS2012 1 44 Fee status changed { [Case Number 12-15271; IFP] ), [8171448) (DL}
G6M52012 {7 u- Fited {ECF) notice of appearance of Steven 5. Owens for Appelise State of Nevada. Date of servipe:
zpp 7esske  OS/15/2012 [B178288) 1SS0)
|| 05152012 | qa Added aftorney Steven 5. COwens for State of Nevada, (8178311] (RL}
l | 05182012 g 2 Sent 5/8/12 order to appointing authority. [8183168] (DL)
2pm, 434 KD
05/1872012 [} 43 Filed (ECF) notice of appearance of Dennis C. WH=on far Appelees Attorney General and State of Nevaga,

2pg, 'alli.h ke Date of service: 051872012, [6184483] ([DCW)

ON2012 (] 1a Added attomey Dannis Cavanagh Wiscon for State of Neveda Altornay General. [8184470] (RL)
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Filed {ECF} notice of appearance of Ryan Neil Norwood for Agpellant Brign Kemy O'Keefe. Diate of Service:
05/23/2012_ [A1BB454] (RN}

Addud attorney Ryan Norwood for Brian Kamy O'Keefe. [8188460] (RL)

Received letterdated 05/2312 from appellant Brian Kery O'Keefe re: Roquest for docket shest & copy of
05/09/12 arder (Senl copy of dockat sheel & copy of Order, Appellant has counsel) (8184554) fRL)

Filed (ECF) Appellzrt Brign Xerry OKeefe Molion for miscatianecus relief [Motion for 2n Extenslon of Time
for Motion to Recontider Cenial of Slay], Date of service: 06/01/2012, (8198885] (RN}

Filed (ECF) Appeilant Brian Kerry O'Keefe EMERGENCY Motion for miscellaneous reliet |[Emergency
Motion Under Cireuadl Rule 27-3 for Reconsideration of Denial of Stay). Cute of servica: 06/01/2017.
[B199693) (RN)

Fied order (SIDNEY R. THOMAS and CONSUELD M. CALLAHAN) The uniimely mation for an extension
of time fo file 3 motion for reconsideration is granted. The amergency mobion for recensidaration is denied.
See 9th Cir. R, 27-10. In addfitinn, the court construes the amergency mation for reconsiceration as a
renewed motion for 3 stay of proceedings. So consinued, the melion is denied. The briefing schedus
estabished previously shall rernain in affect. [8203422] (KD)

Received latier dated 06/03/12 kom appellant Brian O'%esfe re: Istier for judicial notice, clerical error.
{Appetiant has sssist Fed Pub Def) [8204723] (RL)

Filed clerk order (Deputy Clerk: DVY: The court is in receipt of appeftant's pro se letter. received on June B,
2012. Bacause sppeliant is represented by counsel, onfy counsal may submit flings. and tia court
iherefore declines to entertain the submission. The Clerk shall serve a copy of appsilsni's latter on
Assistant Federal Public Defender Ryan Nonwood. The previcusly established brisfing schedule shall
remain in effect, The Clark shall aiso sarve this order on sppefiant individually at Reg. No. 1447732, Clark
County Detention Center, 330 South Casinc Center Boulevard, Las Vegas, Nevada 83101, |8212351) (SM)

Filed (ECF) Appellant Brian Kerry O'Keefe Unapposed Motion 1o #xtend Eme ta Fle Opening oried until
1222012 at 11:5% om, Date of service: Q72002012 [B257950] (RN)

Filed nrder (Appellate Commissioner Appellant's unopposed motion for an extension of $me to fils the
apering brief is granied. Tha opening bref is due December 12, 2012, The answering brief is dum January
11, 2013 The optional reply brief is due within 14 days afler service of the answering brief. (Pro Ma)
{B259557] (M3)

Feceived notice of change of address dated 09/15/2012 from Brain Kerry O'Keefe. Curent new address:
High Desen State Prison, PO Box 850, Indlan Springs, NV 89070, [8334020] (RL)

Filed (ECF) Appellees Doug Gillespia and State of Nevada Motion for miscetianeous redief [Motian to
Dismiss Appeal). Date of service: 11/09/2012. |8396634) (S50}

Filed (ECF) Appeilant Erian Kerry Oesfe response opposing motion {,mation for miscellaneous relief {te
be used only if no cther relief appiies)). Date of servica: 11/20/2012. {8410043) (RN)

Filed (ECF) Anpetiess Doug Gliesple and Siate of Nevada reply to response {, ration for miscellaneaus
refief (to ba used only  no other redef applies)). Date of service; 11/26/2012. {84 14343] {350

Filed (ECF} Appellant Brian Keny O'Keefa Unopposed Mation 1o extend time ta file Cpering brief untll
1272072012 at 11:59 pm. Date of servies: 12/052012. (B426858] (RN)

Submitted {ECF} Opening brief for review. Submitted by Appeilant Brian Kerry O'Kesfa. Date of service:
1272042012 [B443006] (RN}

Filed Appellant Brian Kermy O'Keele excerpls of record in 2 volumes. Served on 0372042012, ja452203)
(GV)

Submitted (ECF} Answering brief for review. Submitted by Appellees Boug Gillespie and State of Nevada,
Date of sarvice: 01/11/2013. (8470573 COURT UPDATE: Attached comscted bnial {pagination). Resent
NLIA. 01/15:2013 by RY] (S50)

Filed order (WILLIAM C. CANBY, RICHARD R. CLIFTON and N. RANDY 5MITH) Appellees’ moticn to
dismiss this appeal az moot is gramted. See Caldern v. Moore, 518 U.S. 148, 150 {1938 {per curiam) fan
appeal is moot “when, by virtue of an intervening event, a court of appeais cannat grant ‘any effectual rafisf
whatever in favor of the appellant®); s=e, e.g,, Hamison v. Gitespie, 540 F_3d 858 {Sth Cir. 2011) {a § 2241
petition for habeas corpus ks the proper vehide for asserting a doubde jeepandy claim phor to (or during the |
pendency of) a successive trial. All pending metions are denied as moct, DISMISSED, [8462817] {SM)

Filect (ECF) Appailant Brian Kemy O'ieeta petition for panei rehearing and peiition for rehearng en banc
(from 01/22/2013 memorandum). Date of service: G1/20/2013. (2493158] (RN}

Filed ardar (WILLIAM C. GANBY, RICHARD R. CLIFTON and N. RANDY SMITH) Appeilant's
pared rehearing

petition for
's Gongtrued as a mation for reconsideration of this court's January 22, 2013 annrO 5 0 0
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dismissing this anpeal 35 moat. So consiried, (he mation raises issues that warrant a response. Ses 9th
Cir, . 27-10_ Agcordingly, within 14 days after the Fiing date of this order, Appefiees shail file and serve a
msponse. An optional reply is tdug within 7 daya afier service of the response. The pending motion for
reconsideration is held in abeyance pending further order of the court. [8581572] (SM) ‘l

Filed {ECF} Appelieas Doug Gillespie and State of Nevada response cpposing motion {.for paned andg en
banc rehaaring for panel and en banc rehearning (statistical eniry)}. Date of service: D4/19/2013, [8595275)
(380)

Filed (ECF) Appellant Brian Kemy G'Keefe reply o response (). Date of service: 04126/2013. [B605672]
(RN}

Filed prger (WILLLAM C. CANBY, RICHARD R. CLIFTOM and N, RANDY SMITH) The sourt sua sponte |
vacates the January 22, 2013 order granting the motian to dismiss this appeal as moot. This appeal s
reinstated. Appeliant's December 5, 2012 unopposed motion to wxtend time to fite the opening brief is
granted. The Clerk shall flle the opening brief, submitted on December 20, 2012, and the answering brief,
submitted on January 11, 2013, The optional reply bref is due within 14 days after the filing date of this
order. Appeliant's motien for reconsideratian with auggestion for rehearing #n banc is denied as maot
[B6381935] (SM)

Fed clerk order: The opening betef [32) submitted by Brian Kermy O'Keafs is filed. Within 7 days of the fitling
of this order, fler is orderad to file 7 coples of the brief in paper format, accompanied by certification,
altached to the end of each copy of the brie?, that the brief is identical to the verslon submitted
electronically. Cover coky: blue. The paper copies shall be printed from the POF versian of the briaf
treated from the ward processing apolication, not from PACER or Appeliste ECF. [BEAB221] (RH)

Filed clerk order The answering beef [34] submited by Doug Gileaple and State of Nevada is filed. Within
7 days of the filing of this arder, Mer is ordered to fle 7 copies of B brief in paper %xnat, accompanied by
cerfification, attached to the &nd of each copy of tha brief, that the brief s identical 1o the varzion submitted
electronically. Cover color: red. Tha paper copies shall be printsd from the POF varsion of the brief crested
from the werd processing apphication, not from PACER or Appefiste ECF, [8638227] (RH3 I

Received 7 paper copiss of Answering brief {14] fled by Doug Gifespie and Stale of Navada. 1864 2362]
(5D}

Recaived 7 paper capies of Opening brief (23] fled by Brian Kemy O'Keefs. [B645055] (50h

Submitted (ECF) Reply Briaf for review, Submited by Appeilant Brian Kemry O'eefe. Date of servigs;
05/31/2013. (8651105 (RN)

Filed clark order: The reply brief [45] submitiad by Brian Kemy O'Keefe is fled. Whihin 7 days of the filing of
this order, filer is ordered o fe 7 coples of the briet in paper formal, accompanied by certificalion, aiached
to lhe end of gach copy of v brief, that the brief is identical 1o the version submitted electronically. Cover
color: grary. The paper copies shall be printed from the PDF version of the brisf createq from the word

_processing application, not from PACER or Appeilate ECF. (8651553 (GV)

Recsived 7 paper eopiss of Reply brief [45] fled by Brian Kerry O'eate. [B65e212) (S

Filed Appellant Eri-an Karry O'Keefe judicial notics [Pursuant to F.R.E, 20%(b){2}i Served on D7/03/2013.
[8695583] (RL}

Received Appellant Brian Kemy O'Keefe armatum te [udicial notice, Served on 0741 A3 [8713330) (RL)
Recaivad letter cated 07/17/13 frum pro se Brian O'Keefe e Case sigtis {gant copy of docke! sheel)
[B712341] (RL)

Received Appellant Brian Kasry O'Kesfe agdendum to motion for judficial notice. Served on 084172013
(B784308] (RL)

Received Appellant Brian Kerry O'Keefe motion EX pane rmotion 1o veluntary dismigs anpointed counsel
Ryan Norwood; served on 11/10/2012 [A865E628] (SW)

Filed Appeilan Brian Kery O'Keefe motion 10 take judicial notice Served on 12/04/2043. [BBABT11] i
Appellant has Counsel, [BRAST 1) (5w :

Received letter dated 12/05/13 from appellamt Brian O'Keefe re: Case status {Sert copy of docket shael
Appellant has Assist Fed Pub Def) [8858030) (RL}

Received copy of District Cour! order filed on 12/30/2013 ORDER denying without prejudice ex parte
medion withdrawal of appointed counsel. [8919504) (RL)

Recaived letter dated 1/10/14 from appeliant Brian CYKaefe re: Adviging clerk 21 monthe since SOA wes
lsaued on the the merits. (Appetiant has Assist Fed Pub Def) [8939882] (RL}
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Filed clerk arder (Deputy Clerk: AT): On Nowvember 15, 2013, this cour recaived appallant's pro sa motion
to voluranily dismiss appointed counsel, which the court served electronically on counsa!. Bacausa
sppellant is represented by counsel, only counssi may fite motions, This court therefora declines 1o
enderiein the pro s& submission. Within 21 days after the date of this order, coumse! shall consult with
appellant and file in this court a response o appedant's pro se submission. Appellant's pro se mations to
take judicial notice shal be addressed by separate ordar. The Clerk shal serve this order on counsal and
appetiant individually: at ID #80244, High Desert State Prisan, 22010 Cold Creek Road, P.0. Box E50,
Indian Springs, NV 89018, [4944538] (WL)

Received capy of amended notice of appeal fom district cour, as o order on ex parte motion by pelitioner
Enan Kery O'Keefe. Filing fee (mot paid). (6864878] (RL)

Recaived Appediant Brian Kemy O'Keefs motion the court with affidavit t inform the court of complaint
initizted and state of Nevada's contumacy of the supremacy clause and wamrant of COA by want of |
jurisdiction in procaeding with third tial, Served on 01/30/2014 {Appekant has Assist Fed Pub Def)
[8368440] (RL) i

Filed (ECF) Appefiant Brian Kery O'Keefe raaponse % Court order datet 0172172014, Date of service:
0211112014, (89747 11] (RN)

Fited Appsiiant Brian Kerry O'Keefa motion the court for leave 1a flle proze infarmal opening brigf
subsequent the granted voluntary unappoiniment of counsel. Served on 0241172014, [Appellani has Assist
Fed Pub Def} [8991528] (RL)

Filed Appellani Brian Kerry O'ieale reply to responae ta prose submissicn. Served on 02/15/2014,
(Appailant had Assist Fad Pub Def) [8981543) (RL}

Filed Appellant Brian Karry O'Keels prose patition for publication based on a matter of first IMpression
pdditionaly clanfyng. Served on 0217/2014, {Appellart has Assist Fed Pub Cef) [8291555] (RL)

Filed ietter fram appeliant Brian O'Keete re: Case status {Sent copy of dockel shest, Appellant has Assist
Fed Pub Daf ) j9002541] (RL)

Filed Appekant Brtan Kemry ('Keefa pra se molion to comect fundamental constitutional judicls) eroisjon
appointment of coungel, request for copy of Order, Served on 031772014, Natice sent to Pro Sa. [8026295]
AL '

Flied Appedtant Bian Kerry O'Keafe mobion for summary judgment. Deficiencies: Mone. Servsd an
QSR 112014. [9091028] (JFF) *

Filed arder {Appellate Commissioner): The court has raviewed the February 11, 2014 rasponse to the
court’s Januery 21, 2014 order. Appellant's February 24, 2014 motion “for leave 1o file pro a6 informad
opening brief” is construed as a matian to procesd pro se and lo Sle a pro 38 apening brisf. So construed,
the requeal ia granted to the extent that the February 24, 2014 pra se brief is indgged for whatever
considesation the panel assigned to hear ihe merits of this sppeal deems appropriate. Appeliant's oo se
filings dated July 8, 2013, July 22, 2013, September 16, 2013, December 3, 2013, February 6, 2014,
February 24, 2094, Marah 21, 2014, and May %, 2014 are also referred o the panel assigned to hear the
mesits of this appeal for whatever consideration the pane! deems appropriate. Briefing is compleats,
(MOATT) [8084362] (WL}

Flled Appellant Brian Kerry O'Keefe lettar dated 023172014 re: status on cgse (aent docket sheet). Paper
filing deficiency. None, [9102211) (JFF)

Filed Appefiani Brian Kerry O'Keefe malicn for summary judgment. Defidencles: None. Served an
G410 172014 [9102324] (JFF) “

Received notice of Brian O'Keefa change of address dated 05/28/2014 from. Current new address:
Lowvakstk Comectiional Center 1200 Prison Road Lovelock, Newvada 59419 [9118249] (IFF)

Filed clerk order (Deputy Clerk: AT): Appallant's pro se filing, dated May 15, 2014, Is referred to the panel
aszignad lo hear tha ments of this appest for whatever consideration the panel deems appropriate. Briefing
is compieta, [3122985] (WL)

Filed Appellant Brian Kerry O'Kaefe motion for joinder docket entries 68 and 59 Deficiencias: None.
Served on 06/18/2014. [8143244] {5W)

Flied clerk order {Deputy Clerk: AT): Appeflant's pro ss filing, dated June 23, 2014, is referred to the pars]
assigned to hesr the merits of this appeal for whatever consideration the pane! deems approphste. Grisfing |

is complete, {9185452] (AL)

Filed Appeliant Bran Kerry O'Keefe declaration lor entry of default, Defidendces: None, Served )
0772872014, [9188769] [JFF)

Filed Appellant Brian Kery O'Kaefe (stter ra: request docke! sheet{sent copy). Pager fling deficiency:

None. [518815] (JFE)
np5032
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Fiied Appeiiant Brian Kerry O'Keefe mation for dedault judgment. Deficiancies: None,
Q&O6/2014. [8201723] (JFF) judgm Served on

Fited Appailant Brian Kermy O'Keete molion mation by * Appendix A’ , comect caption. Deficisncies: None,

Served on 0B/08/2014. [9204327] (JFF)

Recsived Appellant Brian Kery O'Keefe designation of reponters ranseript form and case | ;
[9208020] (JFF) a e informaton.

Sent Notice requesting alectronic sxcerpls in 14 days, [8208061] (305)

Fireu_ Appellart Brian Kemy O'Keefe pro se motion by the clerk pursuan droult nule27-7 appendinea™ t38)
provide information an jurisdiction of cause, and summary dispositon {appellant has counsel Sarved on
04/13/2014. Notice sent to Pro Se. [F20994B) (JFF)

Submilted {ECF) excerpis of record. Submittad by Appeliant Brian Kerry O'Heefe, Date of ;
QBH2014. [9208597] (RN) WS
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Case: 12-15271°  og10/2014 0: 9235604  DktEnyry: g3 Page: 1 of 1

Case Number ]:2-1 5271

Case Tiye E'Kufe ¥, Gillespie
asslgned for hearing: .
ode (11172014 | mime B00am | Courtraom f ]
Locatlon {San Francisco, CA '

Counsel 4o argue (or, if argument t ba presemted "jn Pro per” anter Pll't‘l-" lnfunnntlnn};
Name  [Ryan Norwood '

L N

Address 131] E, Boonevills Ave, Ste. #250

Gty Iquu : ] sta: E 2p Code {89201

Phone bz_mn : “ Emall Adarsshn__nﬂmﬂd@fd-ﬂfs j

Party/parties represented 'Ei‘“ OKecfe

Spaclal reeds ¥ou may A
requirs In the Couwrtroom (WY

@1 certify that I_am admitted to Practice before this Court,

O Zertify that 1 am psnerally qualiied for eeio 1N ID practice before the bar of the Ninth Circult
and that I wiit Immediataly apply for admission {forms avaliable at htq::ﬂwww.ng.usmurts.gw}.

"5/ format) - & Ryan Norwood | _ ] Date (57102014 ]

Flling Instructions

! : Print the flled-in form o POF (File > Print bemmfﬁum-j, then, In Appellate ECF, thooga
Funnsfﬂnuusfbhclum > Flle an Atknowledgment of Mearing Notice, .
=op= -
US Mali: Oficy of the Clark, 1.5, Court of Appesis, p.o, Hox 192939, san Franctsco ca Sdi14 e e
) g.vﬂnfpn_r- James R, Browning U1, 5, Courthouza, 95 Seventh Street: San Franciscs 4 g4103—~

Ane: 415-355-8190 :
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10/06f2014 01:18:43 PM

ORDR m ié&;—n—-—

JENNIEER TOGLIATTI

1
2 EIGHTH JUDICIAL DISTRICT COURT ~ CLERKOF THECOURT
q CLARK COUNTY, NEVADA
4
STATE OF NEvaDa
z Plaintiff,
V5. Case No. C250630
; BriaN O’KEEFE Dept. No. IX
9 Defendant,
10 ORDER DENYING MOTION TO MSQUALIFY
1 This Court, having reviewed “Motion to Chief Judge 1o Reassipgn Case to Jurist of Reason
12 (| Based on Pending Suit Against Judge Michae! Villani for Proceeding in Clear ' Want of Jurisdiction’
13 § Thereby Losing immunity, Absolutely!” and all related pleadings, notes that this marter is decided in
14 § chambers without oral argument pursuant to EDCR 2.23. Defendant’s Motion, which is handwritten
15 | and incognizable at times, requests the disqualification of Judge Villani because he allegedly made
16 | several errors during Defendant’s trial and because Defendant named the judge as a defendant in a
17 || suit filed in federal court. Neither of these reasons are sufficient to warrant disqualification, and the
18 (| Motion must be DENIED.
19 First, Defendant alleges that, during his jury trial that ook place in 2012, Judge Villani
20 || committed a “canspiracy, civil in nature,” and that he forced Defendant to go to trial, which violated
21 || “the right not to be tried.” Defendant offers no admissible evidence of these allegations. Further,
22 | “[jjudicial ralings alone glmost never constitute a valid basis for a bias or partiality motion,” Lijteky
23 | v.United States, 510 U5, 540, 114 5. Ct. 1147, 1150 (1994). Therefore, any of Judge Villani’s
24 || rulings during the trial, even if the rulings were incorrect, cannot be used as evidence of the Judge’s
0 25 || bias or prejudice. Second, this claim is untimely. NRS 1.235 (1) states that the affidavit in support
E 5 26 | of amotion to disqualify must be filed “[n]ot less than 20 days befors the date set for trial or hearing
E E 27 || ofthe case.” Disregarding the fact that Defendant did not file en affidavit, his allegations refer to a
88 28 | tdai that took place in 2012, two years before Lhe instant Motion was filed. This renders the instant
S\0CT 0fF 204 1 -
CLERK OF THE COURT HeS037
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Motion untimely. as it was filed years afier the 20 day period allowed by statute. Finally, Judge
Viliani's affidavit notes that he did not preside over Defendant’s trial, and that Judge Joseph
Bonaventure was the presiding trial judge. Therefore, any ¢laims regarding Judge Bonaventurs's
bias or prejudice toward Defendant cannot be used 1o disqualify Judge Villani,

Second, Defendant requests disqualification because he has named Judge Villani as a
defendant in a federal suit. Although Defendant does not offer any details of that suit, the mere
existence of the suit does not have any bearing over the issuc of disqualification at hand. A judge is
not required to recuse in respanse 1o a party’s own actions that the party claims creates an inf‘m‘enr::e
of Bias or prejudice. Hymon v. State, 121 Nev. 200, 210 (2005). In Hymon, a criminal defendant
mailed a threatening lenier to the district court judge presiding over his trial and then requested
disqualification, alleging that the judge’s receipt of the threatening letier created & prejudice against
him in the judge’s mind. However, the Nevada Supreme Court ruled that the threatening letter,
which was a device created by the defendant, could not be used to demonstrate bias or prejudice on
the judge’s part. Likewise, regarding the instanmt Motion, Defendant’s filing of a federal lawsuit
naming Judge Villani as a defendant is a creation of the Defendant and cannot be used to show an
inference of bias or prejudice on the part of Judge Villani pursuant to Hymon. This ¢laim, therefore,
is without merit.

Finally, Judge Villani’s Affidavit states that he denies “any and all of the allegations
contained in Defendant™s Motion suggesting bias and actual prejudice due to a conspiracy, and
notes that he rules “based on the individual facts, applying them to the law, and not based upon the
personalities of any of the parties.” Further, he unequivocally states: “1 am able to remain impartial
i this case.™ When a judge refuses to disqualify himself, “his decision should be piven ‘substantal
weight,’ and should not be overturned in the absence of a clear abuse of discretion.” Matter of
Dunleavy, 104 Nev, 784 (1988). As such, this Court gives Judge Villani’s choice not to recuse
*substantial weight."
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DATED this

ﬂJnf OCTOBER, 2014.
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JENNIFER TOGLIATTI
DisTRICT JUDGE
DEPARTMENT TX

URT JUDG

Overali, because Defendant’s Motion is meritless and untimely, and because it lacks any legally
cognizable claims that wouid support disqualification, it is hereby ORDERED DENIED.
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CERTIFICATE OF SERVICE

| hereby certify that on about the date filed, a true copy of the foregoing ORDER
DENYING DEFENDANT’S MOTION TO DISQUALIFY (08C250630) was served via email

and/or first ¢lass mail upon the following:

Michaet Villani

District Court Judge
Cepartment XVII
degreecitdclarkcountycourts.u

Brian O'Keefe
#60244 C/O LCC
1200 Prison Road
Lovelock NV 89419

JUDICIAL EXFCUTIVE ASSISTANT, DEPARTMENT IX

AFFIRMATION
Pursuant to NBS 2398.020

The undersigned doas hercby sffim that the praceging Daciyion and Cuder
Bed in Dustrict Court case number JSCZNNG30 DOES NOT comain Lhe
s0ial sacurtty runber of anmy parai.

— o Rose Naiera . Dato 10814

Judizial Exarutive Asaisignl

15040
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1041072014 10:16:42 AM

STEVEN B. WOLFSON
Clark County District Aftomey CLERK OF THE COURT
Nevada Bar #001563
IéImL?DN SIMEN A
e strict Attorney
Nwadgﬁpaﬂﬂﬂﬂﬂ i
200 Lewis Avenue
Las Vegas, Nevada 89155-2212
(702) 671 -2500

Attorney for PlaintifT
DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintiff, |
ve CASENO; 08C250630
BRYAN O'KEEFE _
aka Brian Kerry O'Keefe, #1447732 DEPTNO:  XVII
Defendant.

STATE’S RESPONSE AND MOTION TO DISMISS TO DEFENDANT'S PRO PER
PETTTION FOR WRIT OF HABEAS CORPUS PURSUANT TO NRS 34.360
EXCLUSIVE BASED ON SUBJECT-MATTER OF AMENDED INFORMATION
VESTED IN NINTH CIRCUIT BY NOTICE OF APPEAL THEN “COA” GRANTED ON
A DOUBLE JEOPARDY VIOLATION WITH NO REMAND ISSUED SINCE Iq’DST

CONVICTION), AMENDED PETITION AND ACCOMPANYING EXHIB
-OPPOSITION TO UEST FOR EVIDENTIARY HEARING, AND OPFOSITION TO
PRO PER MOTION TO APPOINT COUNSEL

DATE OF HEARING: OCTOBER 28, 2014
TIME OF HEARING: 8:15 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attomney, through H. LEON SIMON, Chief Deputy District Attorhey, and hereby
submits the attached Points and Authorities in Response to Defendant’s Pro Per Post-
Conviction “Petition for Writ of Habeas Corpus Pursuant to NRS 34.360 Exclusive Based on
Subject-Matter of Amended Information Vested in Ninth Circuit by Notice of Appeal Then
“COA” Granted On A Double Jeopardy Violation With No Remand Issued Since,”
(hereinafter “Post-Conviction Writ of Habeas Corpus™), “‘Evidentiary Hearing Request’
(Amended Petition for Writ of Habeas Corpus Pursuant to NRS 34.360 Exclusive Based on

W2002FZ3TAENEF2I348-RSPN-(OKEETE  BRYANMO0Z DOCX
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Subject-Matter of Amended Inforination Vested in Ninth Circuit by Notice of Appeal then
‘COA’ Granted on a Double Jeopardy Viclation with No Remand Issued Since)” (hereinafter
"Amended Petition”™) and “Exhibits to ‘Amended” Petition for Writ of Habeas Corpus by =
True Pretrial Detainee” (hercinafier “Accompanying Exhibits™), Moticn to Dismiss,
Opposition to Request for Evidentiary Hearing, and Opposition to “Pro Per Ex Parte Motion
for Appeintment of Counsel Pursuant to NRS 34.750” (hereinafter “Motion to Appoint
Counsel™).

This response is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorahle Court.

POINTS AND AUTHORITIES
STATEMENT OF THE CASE

BRYAN O'KEEFE, aka Brian Kerry O'Keefe (hereinafter “Defendant™), was charged
by way of Information on December 19, 2008 with one (1) count of Murder with Use of a
Deadly Weapon (Open Murder) (Felony — NRS 200,010, 260.030, 193.165).

Defendant proceeded to trial on March 17, 2009. On March 20, 2009, the jury retumed
2 verdict of guilty on the charge of Second Degree Murder with Use of a Deadly Weapon.
Defendant appealed to the Nevada Supreme Court and on April 7, 2010 the Court reversed
and remanded his case for 2 new trial due to a jury instruction issue; Remittitur issued May 3,
2010.

Defendant proceeded to trial for a second time on August 23, 2010. On September 2,
2010, the court declared 2 mistrial on account of a hopelessly deadlocked jury at a ten (10) to
two (2) vote,

On October 3, 2011, Defendant filed a Motion to Dismiss Appointed Counsel and for
a Faretia Hearing. The court conducted the Faretta Canvass on December 16, 2011, and

digmissed Defendant’s counsel, thus allowing Defendant to represent himself. Lance Maningo

was appointed as stand-by counsel.

! An Amended Information was alsa fied February 10, 2008, containing the same charge.
2
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On May 9, 2012, the federal court denied Defendant's Motion to Stay the State court
Proceedings. The federal court denied Defendant’s renewed Motion on Juae 5, 2012,
Defendant proceeded to trial for a third time on June 11, 2012, On June 13, 2012, the jury
returned a guailty verdict to S8econd Degree Murder With Use of a Deadly Weapon (Category
A Felony — NRS 200,010, 200.030, 193.163). _

On August 28, 2012, the court sentenced Defendant as follows: a minimum of one
hundred twenty (120) to a maximum of three hundred (300) months, plus a consecutive term
of eight (8) to twenty (20) years for use of a deadly weapon, with one thousand three hundred
ninety-four {1,394) days credit for time served.

Defendant filed a Pro Per Notice of Appeal on August 31, 2012, The Judgment of
Conviction was filed September 5, 2012, Lance Maningo, Esq., was confirmed as appellate
counsel on September 6, 2012, and filed a Notice of Appeal on September 13, 2012, The
Supreme Cowrt affirmed on April 10, 2013, and Defendant was denied rehearing on June 13,
2013, Remittitur issued July 23, 2013.

On December 6, 2013, Defendant filed @ Petition for Writ of Mandamus or, in the
Alternative, Writ of Coram Nobis and a Motion to Appoint Counsel. The State filed its
Response on December 31, 2013, The Court denied the Petition and Motion without prejudice
as the allegations therein related to another of Defendant’s cases, Case Number 04C202793.
The written Order was filed on January 28, 2014,

On Januwary 13, 2014, Defendant filed an Ex-Parte Motion for Production of
Documents, (Specific} Papers, Pleadings and Tangible Property of Defendant. The State did
not file an opposition. At the February 4, 2014, hearing, the court granted in part Defendant’s
motion 4s it pertained to his request for his file from previous counse! but denied in part the
motion without prejudice as it pertained to Defendant’s specific requests as Defendant failed
to demonstrate any reason why the documents were needed.

On January 21, 2014, Defendant filed an (Ex-Parte) “Motion for Reimbursement of
Incidental Costs Subsequent the Court Declaring Defendant Indigent and Granting Forma

3
WA208F23MBI0AF2 M8 RSPN-OKEEFE_BRY bR D ‘} 3
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Pauperis,” The State filed its Opposition on February 7, 2014, The court denjed the motion
at a hearing on February 11, 2014.

On January 27, 2014, Defendant filed a Motion to Modify and/or Correct Illegal
Sentence. The State filed the Oppeosition on February 24, 2014, The court denied Defendant’s
Moticn to Modify and/or Carrect Illegal Sentence on February 27, 2014, On March 4, 2014,
Defendant filed an untimely Reply. The court denied the Motion on March 25, 2014,

On July 23, 2014, Defendant filed a *Motion for Relief from Judgment Based on Lack
of Jurisdiction for 11,5, Court of Appeals has Not Issued any Remand, Mandate or Remittitur.”
The State filed a Response on August 7, 2014. The Motion was denied on August 14, 2014.
The Order was eatered on September 4, 2014,

Defendant filed a Notice of Appeal on the denial of his “Motion for Relief from
Judgment Based on Lack of Jurisdiction for U.S. Court of Appeals has Not Issued any
Remand, Mandate or Remittitur” on August 29, 2014, Defendant’s appeal was dismissed on
September 24, 2014 pursuant to an Order from the Nevada Supreme Court,

On August 28, 2014 Defendant filed a Pro Per Motion to “Chief Judge to Reassign Case
to Jurist of Reason Based on Pending Suit Against Judge Michael Viilani for Proceeding in
Clear *Want of Jurisdiction® Thereby Losing Immunity, Absolutely!.” On August 29, 2014
Defendant filed a notice of Motion and “Motion for Leave of Court to File Motion far
Rehearing — Pursuant to EDCR, Rule 2.24.” The State filed Oppositions to both motions on
September 12, 2014. Defendant’s Pro Per Motion to “Chief Judge to Reassign Case to Jurist
of Reason Based on Pending Suit Against Judge Michael Villani for Proceeding in Clear ‘Want
of Jurisdiction™ Thereby Losing Immunily, Absolutely!” was referred to Judge Jennifer
Togliatti and denied by Order on October 6, 2014.

Defendant iiled a Post-Conviction Petition for Writ of Habeas Corpus on September
15, 2014, as well as Motion to Appoint Counsel. On October 3, 2014, Defendant filed an
Amended Petition and Accompanying Exhibits. The State’s Response and Motion to Dismiss
te the Post-Conviction Petition for Writ of Habeas Corpus, Amended Petition and

¢ o ansn
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Accompanying Exhibits, the State’s Opposition to Request for Evidentiary Hearing, and the
State’s Opposition to Defendant’s Motion to Appoint Counsel is below.
ARGUMENT
I. Defendant’s Petition is Time Barred
Defendant’s Petition for Writ of Habeas Corpus is time barred with ne good cause
shown for delay. Pursuant to NRS 34.726(1):

Unless there is good cause shown for delay, a petition that
chailenges the validity of a judgment or sentence must be filed
within | year of the entry of the judegment of conviction or, if an
appeal has been taken from the judgment, within 1 year after the
upreme Court issues its remittitur. For the oses of this
subsection, gocd cause for delay exists i ¢ petitioner
demonstrates to the satisfaction of the court:
8 That the delay is not the fault of the petitioner; and
. That dismissal of the petition as untimely will
unduly prejudice the petitioner.

The Supreme Court of Nevada has held that NRS 34,726 should be construed by its
plain meaning, Pellegrini v. State, 117 Nev. 860, §73-74, 34 P.3d 519, 528 (2001). As per
the language of the statute, the nné-ycar time bar prescribed by NRS 34,726 begins to run from
the date the Judgment Of Conviction is filed or a remittitur from a timely direct appeal is filed.
Dickerson v. State, 114 Nev. 1084, 1087, 967 P.2d 1132, 1133-34 (1998).

The one-year time limit for preparing petifions for post-conviction relief under NRS
34.726 is strictly applied. In Gonzales v. State, 118 Nev, 590, 596, 53 P.3d 901, 904 (2002),
the Nevada Supreme Court rejected a habeas petition that was filed two (2) days late despite

evidence presented by the defendant that he purchased postage through the prison and mailed
the Notice within the one-year time Himit.

In the instant case, Remittitur was issued from Defendant’s timely direct appeal on July
23, 2013. Thus, the one-year titme bar began to run from that date. The Defendant’s Post-
Conviction Writ of Habeas Corpus was filed on September.15, 2014. This is over one year
after the date of Remittitur and in excess of the one-year time frame. Absent a showing of

good cause for this delay and undue prejudice, Defendant’s claim must be dismissed because
of its tardy filing.

5
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1 |[ 1L Defendant has Not Shown Good Cause

A showing of good cause and prejudice may overcome procedural bars. Defendant has

“ not shown good cause for the late filing per Pellegrini. “To establish good cause, appellants

must show that an impediment extemnal to the defense prevented their compliance with the
applicable procedural rule. A qualifying impediment might be shown where the factual or
legal basis for a claim was not reasonably available at the time of default.” Clem v. State, 119
Nev. 613, 621, 81 P.3d 521, 525 (2003) (emphasis added). The Court continued, “appellants
cannot attempt to manufacture good cause[.]” Id. at 621, 81 P.34d at 526. In order to establish
prejudice, the defendant must show “‘not merely that the errors of [the proceedings] created
possibility of prejudice, but that they worked te his actual and substantial disadvantage, in
affecting the state proceedings with error of constitutional dimensions.” Hogan v. Warden,
109 Nev. 952, 960, 860 P.2d 710, 716 (1993) (quoting United States v. Frady, 456 U.8. 152,
170, 102 8. Ct. 1584, 1596 (1982)). To find good cause there must be a “substantial reason;
one that affords a legal excuse.” Hathaway v, State, 119 Nev. 248, 252, 71 P.3d 503, 506
(2003) (quoting Colley v. State, 105 Nev, 235, 236, 773 P.2d 1229, 1230 (1989)). Clearly,
any delay in the filing of the petition must not be the fault of the petitioner. NRS 34.726(1)(a).
Defendant has not shown good cause as to why he is late in filing this petition. Defendant has
not shown any extemal impediment that would explain his failure to comply with the
procecural rule, and in fact does not address the procedural rule anywhere in either his Post-
Conviction Writ of Habeas Corpus, Amended Petition, or Accompanying Exhibits.?
IIl.  Applicatios of the Procedural Bars is Mandatory

Defendant’s petition is procedurally barred. Without a showing of good cause and
prejudice or actual innocence to overcome procedural bars, Nevada law requires the dismissal
of Defendant’s petition. The Nevada Supreme Court has held that the district court has & duty
to consider whether a defendant’s post-conviction petition claims are procedurally barred.
State v. Dist. Court (Riker}. 121 Nev, 225, 231, 112 P.3d 1070, 1074 (2005). The Riker Court

* Howcver, should this court find good cause to excuse the untimaly fling, the State respectflly regquests additional Lime 1o addrous
the prejudice prong of NRS 34,726, Set State v, Bennett, 119 Wev. 589, 599, 81 P.3d 1, B (2005) {stating that a defendany has the
burdess of pleading and proving =pecific ficts that demonstraiz both good cause and prejudics 16 ovescome the procedural bars),

G
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1 | found that “{a]pplication of the statutory procedural default rules to post-conviction habeas
y. I petitions is mandatory,” noting:
3 Habeas corpus petitions that are filed many years after conviction
are an unreasonable burden on the criminal justice system, The
4 necessity for a workable system dictates that there must exist a
5 time when a criminal conviction is final.
6 | Id. Additionally, the Court noted that procedural bars “cannot be ignored [by the district court]
7 | when properly raised by the State.” Id. at 233, 112 P.3d at 1075. The Nevada Supreme Court
8§ | has granted no discretion to the district courts regarding whether to apply the statutory
9 (| procedural bars; the rules must be applied. This position was recently reaffirmed by the
10 | Nevada Supreme Court in State v, Greene, 129 Nev. Adv, Op, 58, 307 P.3d 322 (2013). There
11 | the court ruled that the defendant’s petition was “untimely, successive, and an abuse of the
12 Q| wni"” and that the defendant fs_niled to show good cause and actual prejudice, [d. at 326.
13 | Accordingly, the court reversed the district court and ordered the defendant’s petition
14 | dismissed pursuant to the procedural bars. Jd. at 322-23.
15 ] IV. Defendant is Not Eatitled to an Evidentiary Hearing
16 Defendant is not entitled to an evidentiary hearing in this matter. NRS 34.770
17 | determines when & defendant is entitied to an evidentiary hearing. It reads:
18 1. The judge or justice, upon review of the return, answer and
all supporting documents which are filed, shall determine whether
19 an evidentiary hearing is required. A petitioner must not be
discharged or committed to the custedy of a person other than the
20 respondent unless an evidentiary hearing is held,
2. If the judge or justice determines that the petitioner is not
21 entitled to relief and an evidentiary hearing is not required, he shall
dismiss the petition without a hearing,
22 3. If the judge or justice determines that an evidentiary
hearing is required, he shall grant the writ and shail set 2 date for
23 the hearing. :
24 The Nevada Supreme Court has held that if a petition can be resolved without
25 | expanding the record, then no evidentiary hearing is necessary. Marshall v, State, 110 Nev.
26 || 1328, 885 P.2d 603 (1994); Mann v, State, 118 Nev, 351, 356, 46 P.3d 1228, 1231 (2002). A
27 || defendant is entitled to an Evidentiary Hearing if his petition is supported by specific factual
28 || allegations, which, if true, would eatitle him to relief unless the factual allegations are repelled
7
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by the record. Marshall, 110 Nev. at 1331, 885 P.2d at 605; See also Harprove v. State, 100
Nev. 498, 503, 686 P.2d 222, 225 (1984) (1984) (holding that *“{a] defendant seeking post-

conviction relief is not entitled 1o an Evidentiary Hearing on factual allegations belied or

repelled by the record”). “A claim is *belied” when it is contradicted or proven to be false by
the record as it existed at the time the claim was made.” Mann, 118 Nev. at 354, 56 P.3d at
1230 (2002).

In the instant case, Defendant’s request for an Evidentiary Hearing is premature. This
court has not yet determined whether Defendant’s writ has merit, See NRS 34.770.
Furthermore, as demonstrated above, Defendant’s Post-Conviction Writ of Habeas Corpus
may be resolved without an expansion of the record, as the petition is time barred and thus
does not necessitate an Evidentiary Hearing. Therefore, this court should deny Defendant’s
request for an Evidentiary Hearing,
¥.  Defendant is Not Entitled to Counsel

Defendant is not entitled to have counsel appointed to represent him in post-conviction
proceedings. In Coleman v. Thompson, 501 U.S. 722, 752 (1991), the United States Supreme
Court ruled that the Sixth Amendment provides no right to counsel in post-conviction
proceedings. In MeKague v. Warden, [12 Nev, 159, 912 P2d 255 (1996), the Nevada
Supreme Court similarly observed that “[t]he Nevada Constitution . . . does not guarantee 2
right to counsel in post-conviction proceedings, as we interpret the Nevada Constitution’s right
to counsel provision as being coextensive with the Sixth Amendment to the United States
Constitution.” NRS 34.750 provides, in pertinent part: '
[at] ition may allege that the Defendant is unable to pay the costs
rcjm aﬁggﬁﬁ:}n lngilégglc%!?g t‘iﬁgnaﬁllﬂlg g?ﬁi?c:gt ﬁ;snﬁnjgsgs?eaé
swrmarily, the court may appoint counsel at the time the court

orders the filing of an answer and a retwn.  In making its
determination, the court may consider whether:

a} The issues are difficult;

b The Defendant is unable to comprehend the
proceedings; of ) )

o {c)  Counsel is necessary to proceed with discovery.

i

8 naSNA8

W2008 PR3 IMOAFLI 148-REPN-OKEEFE  BILYANORZ.DOCK




o =1 Sh b B W RY e

i Y ™ T % T % T % T O B 5 T ¥ ] e Y T o S T i et
W‘dmmhmM#QEM‘n‘ﬂ\MhmM'—"ﬂ

(emphasis added). Under NRS 34.750, it is clear that the court has discretion in determining
whether 10 appoint counsel. McKague specificaily held that with the exception of NRS
34.820(1)(a) [entitling appointed counsel when petition is under a sentence of death]. one does
not have “[aJoy constitutional or statutory right to counsel at all” in post-conviction
proceedings, 112 Nev. at 164, 912 P.2d at 258. Further, the Nevada Supreme Court has
observed that a petitioner “must show that the requested review is not frivolous before he may
have an attorney appointed.” Peterson v. Warden. Nevada State Prison, 87 Nev. 134, 483 P.2d
204 (1971} (citing former statute NRS 177.345(2)).

Defendant cannot make the threshold showing that is necessary under Peterson.
Defendant’s Petition for Writ of Habeas Corpus was filed on September 15, 2014 and the date
of Remittitur from his direct appeat was filed on July 23, 2013. Defendant is outside the one-
year time frame. NRS 34.726. Defendant has not met the burden in the instant case, and thus
to the extent Defendant requests appointed counsel, his Motion shouid be denied.

CONCLUSION

Based on the foregoing reasons, the State asks that Appellant’s Post-Conviction Petition
for Writ of Habeas Corpus and Amended Petition be DISMISSED and Defendant’s Request
for Evidentiary Hearing and Motion to Appoeint Counse! be DENIED,

DATED this 10th day of October, 2014.

Respectfully submitted,
STEVYEN B, WOLFSON

Clark County District Attorney
Nevada Bar #
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