10

11

12

13

ia

15

16

17

le

13

20

21

22

23

24

25

So the _yry aegw'ff- Dkecte & Fasr DR NTENTNAL MUFIEE
Zhen, fha E}F/V-?J"E eour"ﬂ' a:*zf-'ﬁ D’Hﬂ o tha u,g,mwa AT

Here 1§ what we fave.

The Joy returos 2 ﬁﬂfﬂﬁ{ﬁhﬂL} unPerrenTRy

UNDELDEBATED F gr ﬁr:f-‘c{‘ of Secend ‘;Duarﬂ malice e ;‘Hﬁ-f?}‘
b(f)le SANE Ef/%ed' ,5.;?\3{5: .u?cl" 6}7 %uﬁed' me o1 in Tits
dﬁam woords. Hagwyer, Lha a‘ppe/ﬁﬁ oot arﬁoﬂ‘t e off he
Uncawrn er. &, uachsiveky the Datry apect @8 the

v 2l 5 Com leekim -

o s Chlletoe/ Eshgpel char by appls

Ths e Fany Letley has beon chesded apet s 10 logger FEN

lo Cunsickatir.  Poondenay die sve was i Tarar Jor Che et

ONLY Zhre M%C‘oﬂ’# Can c‘aae L Wf/—ﬁ(’aﬂ&"

Con - Sl _ApnsSe MaDE BY SHE

=

Al the gnd F the seard frial the shte makes jujez! @oissun
and mahes i a m ks of Zhe recrd (5-“‘5"’3, id Ef"&a'j:?_,f.&ﬂ '?-23)
Cf@thf’ the Strre a'c/mfc‘ﬂi dhe ALS.O. decided issve ¥ 2 on
chiect apreal. He /s repazéufé/ aq*’-m':‘sp lhe NS.C wis -
qware of whel wes “secnd d‘eane e gnd et nﬂlif s the
ingTretan wivngs > 'évt;r'f asz8 ‘prm}u/z; w}r?/ r'z"'c?‘d‘ &TZESED

Ko erdance it SSUPRET T77" Me. Lot iy s wse
= 4 f;;rfs. . The .Semd‘d'u}( hma,mz’“ ée:rg adle & covct
Deyrd 2 reasorable dubt Dred on IHSUFFIEIENT EV/IDENG 2ysis.
Hocsr fhet is obet the ME.C alraly sud on Dresel AFEA.

Ko

-4~

nE5350

OCKke ocumen



10

il

iz

13

T 14

15

le

17

18

15

20

21

22

23

24

25

IiT.
C_I Twlo WATRUTHS - STATES WanESES; CHAY rofls and DEmerve WitdEMaud

TR €1 i dhe petrcel) hamnay vondicted on MAREYY 16, 20d, die birlh
oF his fie occotred.  ln Smith, dor the Stte, used A sler wntneses
T this bastimny. Thus oluin has bam nade Yo this day which

st end. e clim 5 Chal Mis bhidnach destfied eaa;mz‘

O Kecfe resoblinm i Ok sethin dovicted ond goung bo prin
Sor 2 dhree year prison tetm The case was the FELNY batery
donatic Violence case, C207835. M iy this was @ntiar
(hasa lofed in the Strbis plazte briig in the [Front Barkay cmestd
Violmae ozse v ther case w phrel ﬁtz}: bokstr Lhair INTBAT and
MoTAE o fopes be & fret ckyteg murdhr verdhdd. T s Lomeny/
WIS an'n.-n in the Siotks G Statemal, Aering Cher C.T.0.,
2l 4 C‘A&fg arr‘ﬁ.wm!‘ -}; ﬁ%/ RS s makﬂem

@ (see Chmrae. CaT835 WEDMS DY, SEPBMBER 21, Zm5 FAsrae iy 5 ﬁqmma

Lé’ux.f TRHE DAY Tiie - lalivmE Talo EXHBT 12 )
Phes hidmacsh's testomy is CMUERY Jx O becle . Sdp e pairy.
(idat Peges 18-34)  The stete s Amanyly alhunig 4his.

Ako, O’ Heote wes Egm‘ﬁ‘!{ which makem T no /;%’d- reehain -
Absn LAk of the Oase APPLAES

NBUH 2. Ao, Gt Lhe pettrce ancd both Lot i1
re;a{gfﬁ/ 16 musstirbey thal’ (O Kede ofd Chree Years 1o prisen.
Ahdls fe. OBeste oAd (3D noths z¢ ToMeFrH Fioe CAMP
Mhimum Seconity, no doas, no keds, wrker’ 3 avee Cuontyyoutside.
Zs-f’:&m}/ o Ak ss ﬁy O Beetes corent PI.T e b, 7
feces ved Féﬂfm thia instent osse. 15{.6;? the UNTEUTRS
(e PSr. cme C2506%0 Pace & Ak 207 EXHET 13)
Fow TP R 16T Hawd Connke® & Rep ~ 157

5351




G

11

12

13

N

15

15

17

14

15

20

21

22

23

24

25

I3Iil.
E REHASKING EVIDENCE - STATE MELD Two PETRoCELLI  HEMRINGS o MIBDEME ANOAS
FiisT TRa
On Rbnary 1, 2009 Sdites /Tbdics fo Acdeit OPer Crivns is heand
(J.eﬂ. Toesdsy, Fabrey © 2007 flooddd DEAFT TRanackiPT  EXtBIT H‘)
T Ot imueres 2ot Che dad zols. The Sote swbmits he is endy
Ciying & get te o /Bty I his cose. (ielat Rye 8, hims 16:26)
OF eavrse Dhis .ﬁm} fha 4;‘";/ Exfbry emsz‘:ﬁwﬁug omtstt  piajere .
Cuse czavpas. he Chwl Stfes Ao wmots 4o fcer wore on Ghe mather
F tha crims @nd Schediles g Plnceli hearing . (idat Bp 9, lis 72)
Potreselh Pearing s Ooes Canploted an Mizrch 16, 2ech.
(iu MonDAY, Mazorf So, 208 SReY Tame DAY L TRescaar  EXABIT 15)
Slate slirds off aith dia Tho UNTRUTHS preveshy beoumpt vp in &)
T foas T ahibmacih dostFrad st O Heet® \» Filoy cose C207835
and that OBeele did Hiree yess 25 & Fesolt. (r'Jaf Pagps 2*3)
Ma srith cleclres fie anfy /5 goum o vse dhe felony unlus Oade
Opencs Lheclor o fhe awsaleneamrs. (Ha{'%‘ 12, foes J-'?) '
The Curt explans b Ofeets Chat F fe dokes bie stond hu sholf
de caneto! mi o BAnr? zayliiang ot @nel goen e dbo- ETNFHSIS
on bhe oller mademespr chnatii vewfnoe sssves covkd aa%m/? tin el
my cgse. (;d’;{ Fage 13, rrens J-—J:D
Mo 5 e onred, OHoechs e
b meslot the Stebes Thton retlctins, /ﬁu@e aFa@y&ZLﬁ&'!éé[
(son Mt 1 et thtar b el Erichoce. edlor erines Exsaary 16)
((eaemwiency Fues sy 2,209 Cae czsie3o)
The Stete /:.‘s!"eyur hachnainl 2ot 5}/ hvic atsoe Corl numbors.
(it Byns 6-8)  Speea/ Mbe ggaic on PHEE, The Shik gpaciiZaliy

régusﬁ CZn'?sss,m/y i 125 aase -;E-m{.-'e{:. GM’#‘S $B )

105352




1q

11

12

13

14

15

ig

17

18

13

b1

21

22

21

24

25

Again 2l putiy the Stk 2lfleyes O'ede did (3) yeas o prissn beasa
ORI “dints Tk (hrirsh’s Lestoimmry. Wi, fo rogoestid e
'Em( v, O35, ta Mobre and TVENT. (;‘Jaf‘/‘:‘gﬂﬁ,ﬂh 1‘5"'3::)

Sedwp 7R
(M guich
THARD THA
ARt seand trizl "E"-’:-?a Aasat’ on wsthciont evidence do conviel, the
Stete fus Swad Chair Fla 3 /odin is Lonine €0 Admi? Misnpasmes.
( A v Limise o Acdnl Evidinea & b Btv Aeis.  Evptimi 17 )
(meur FRED STruRY G, 200 OaSE C250630  Henmwns q.“.im/.aux)
With " DT bhe e L5t el erery sk sidomeer aese
Som e ﬁaa-;,:;. pria o lrial B 1 5 &fanst Y Yemrs prar-
Ao méﬁé: the ek pu, fst erery mrsdemeans: (€
by e EVENT NUMBER yeosos <pe Sostir Couer CAsE Mb.
(:'a’z-f s, 3—&) o @bt NBS. S.095 2
> - o .' %Mé;wy (itst reguives Lha
et b pot o s STrgest case He FTRET” JIME. Abs,
Gl Sbte canndl Bowsy/ Swe EMBEs fpug FEST TRAL . On 3/a)iz,
e Doty ,iosf'éam Aes r-z,é that ealy the mugok o enntls
# aodp2-3158_ which wes enhanced 4o he %Mi’a{m

(257832 “C20 gah" be used. (nﬁnfn Fien ey 3¢ Lxphairig )
IV. AUTHORITIES - ARGUMENT

TN Clsig fomeils oF the Fist bil, Pssonasn sm Agoss
in fat that @ “dattey domsti Vidone Preiptatat b stebbny

Cid et Bge 137, fines H"mifz_; 2 - CB Ry of SoMEE™]

105353




1D

11

12

13

14

15

1&

17

18

13

ag

il

22

Z3

24

3

Most impurtaot is 7t the very ot oF his chui zogumunt y the Stala ageis
t and plets theseed Tanping in the jurys mid bt the BHRY)
AT susleins  The }M?ET/?"' rep uited - C’rf ot Bae 478, lines 13-16 Fvars]
Spxifally, Ao States, L8 dbesa't mahe the UNDERLYING
AT &g A‘p‘s ar;m:ne)',ﬂ CL)”M‘ /‘?07" \-? (l
TIe Save SWEE Auseep BATERY DY ACT. .
# N (Mﬁdﬂﬂ}a::;uz £e93 (wew i) — @ﬁﬁ
O Alhos b Stk & pusss
2 st a"rgrn onier  wid B wizla—'ra dhe othe crme. A ﬂhgula
Socumert @/l mordee i the endinary Torm 2ndl prod” dbatitt ums
Commitlad i the perpetratin of e Undkrlying act, then MIALLE
s INPLIED. of curde, ThB  yor i3 &é&dﬁam,a/m
U7 e INSTNT CASE, withot 3 chubd Lhe Sixe
was prosesuli upen £Ae t’ﬁary Ehat the AOMICIDE wits CommiBed
in Carcying oot the UNDERLYING ACT, Grime) ot Batery Consitlit
Domestic %ténﬂ! 25 -:‘.‘Aaraad f'm'a./zb/y}/ awhen ARREFED, @-*E-".azg)
( see Exmprr 1 - Chie Batery DV, Lumpams ”/’/3”‘9
Hajice £s
Sustan e cﬂm.:/ in dadt F?M'ngd’ wwld Chen Fe ITMAIED -
e N ({_{_Eﬂsrfﬁ.‘l 7 ézmg_) 12 Nev. 150z, 31 Pid 1334 {Rfm ;ﬁs)
® Impiad malce may de
und whea £ 1) The Fllny rentled Tom 20 INTENTINAL ACT
2) 7Ze natwzl Em&?e.m.: of Zhe " are o/aﬁc@.s &s Human /;'1‘:;;1._@
3 [flhe act was olefidoately pecfomed with Knubote o the choerto,
2 A conscivs s i‘ﬁaﬂrf I - Amant LiFE . (‘:E‘ rﬁ-H’)
Ths s ERaeny Tesry #2 4 Sey iNsTRzN I8 n e

I NSTANT CHSE |, CZ30030. C.‘iee' SXly [NSRLET10NS XM BIT .b)
— 18 —

K

“N3354




it

11

1z

12

id

15

18

17

18

19

20

21

22

23

24

25

» W (ﬁgﬂa; o M'wu) 15 MNer 298, 986 Rid 43 (w-f. f_?ea

® INSTRICTN Mo. 27 ,a
Fabashie on Steord %m Miuenee was ZDENTCRL by O Ay
JNSTRUTTEN Ao, /6. (* 443) %;ya&ﬁa. what is @
mwkatary manslaghter BUT BEOMES SEOND DEGRE MURIER
WHEN |

e Phe ;}.vg/ml‘!a'rr j:'ffcn'a aceurs o tde comarition ot g
CWLALFLL. ACT, wbiih i 1ts Gnsegrances , aa tora /iy
bend Lo clestroy the [ide oF 5 HomAN B ®...
7’;:;- /3 mwfdﬁe&'{b@ 7??@32?’“::1/ isReTo ¥ 18,
We mt remeber dhat defining and vy melice is estedlifud,
o /N (ﬁﬁs y.cd nfﬂﬁm) 0¥ NEY. T3, 7ot Pod 2w, (Mer. 1988)
® wvigd ?‘i"mha expres
mE/e means poviny @ dhe/t Beate atenton & kodl g %WM
;@_ﬂﬁ MRLED MAKE msans PROONG ot TRE a@»
OF THE UNLAWFU. ACT
% Mo G problem OBeek fos i3 oo my ditet appecl, e
LA of e Cuse has bow Ponbonked . ARToDICHE D, esel|
The Law F Che Cme oo the Fist %ﬁf ‘5 the éﬂﬁ(uf’t‘:{a
Cose on z// 5&&?,«.0?:’: I/p/’ﬁeihé' where Che Teers remain The Send
o SABERSTEw o Newina, #3 New 173, 64 Rad 676 ( Mo 3c3) s ]
The LRACRINE oF THE LA/ oF the Chbe Speeiticeily st
(1) e d'ﬂcﬁm'f F thet oot ;s Fhzl e all 592&%;; et
gad those ﬁmgﬁ;m aro, ARE No LoNGER OFEN To CoWSITERATR,
Tosoe B2 oy choidad i Tewr oF the defendint on et appesl
T evicdocz 2t bnal dif ot pove Ofett comnithd an wolptil et

% GHJ}E'EEZ}:: A e Steras f.‘r‘(lzg,}a chesimenit’ vl Aase g/éaf &
- 49

AN3255




10

11

12

13

13

1h

16

17

18

13

20

21

22

23

25

28

| Seeﬁug & ;am-'dnut’e 7 ATEAaT on g LAMIE Lhat Ais Sees

bathey, itwld sot hare mathecsd ;‘F’m,.sefj;,é Stk fhemd e AT
b Cofleten! ESTPEL Presss thy Flowing woold Gher spphy.
® ./ @é;MJ Arras 9 o+ st —Ma‘:) 263 F30'8% (7%
® Sy
7he Mg;pw/f Close Forbich e govenmenl fom @Qndicthny 2
Seres of prosecudors ielvidg the SAME FONDAMENTHL I4SUE |y
wheh it presats additnal sgpmmﬁ. 2 @viclace 2T 2ech 1Teraton.
<= " Ol
Ao issve et i3 an el o Phe Offorse %
E"/uuﬁ matwe/ o 2 Sﬁﬁsﬁuﬁf oderm f@%‘?‘fk/f&r@,ﬁ/
Hy ZIEI7HET
e Dhdé g:/m'ajr Chause ches mf’m/r dar 2
Seavid prasecutin mfﬁeéawmfnae oF whin/ @ detendnl’ Aas besy
P‘EVM a’tzmﬁéf {:r cmw’t‘fed'). I 250 Prma& Ao éwmaﬂ‘ Fom

eberminad in dhe delerchnts Foae iy @ prir prossudions ysrdless &
‘he P&r‘r‘:éuﬁf‘ oFFesse nlbad v He coriver dral

(ot o Sumsn, 597 025 443)
Fot anther way, $€ [ Then 2n

15508 of” Fad or Lo 6 acc':'.u/// /zﬁcgéz‘év’ Frnd defeminad by @ s/
and vValid jusmeil, zaf the oderminglia iy LSSENTH o e
Ju%ﬂmf} e oobormiaztion e CoNZ@BEWVE & 7 JuAs?amZ" 2it%on
Detwes Lhe pacties, whedler on G Szne op g ofemt olaim 2>
O [15 e SHRANE RT fas @xphuindy Coliden/ Esppe/
“ zf{em;n;-,ﬁf Cotedt= Che prstion Fomasd R re/zsqeliondf ies
previgsly defemined - is “Can in @rz/ Fart oF dhe  protection dgemat
hoble Jespanty ouarsiteed by bie PR end eqfeable by o Fituarth

- 2o -

"D5356




1o

Il

12

13

14

15

1&

17

18

13

20

21

22

23

24

£5

Alse, the Frm AMENDMENT, g5 ytarpreted ./, @iﬁém) Haes
!'éc"ﬂ%ee‘m?? 4 2 ssee af’-’?za{/ afac;:sé‘g:; No MUTER thw st
ADDITn AL FriBENYE Ao cgnﬂw?‘ may sk & ietrches P

THIRD TRM 5 /Ae the insthnt case .
New EVIDENT gy
FRCTS pray i be doaght” Teward o obdinis & ot Reart oderninathi
f lhe LUTHATE FAcT: spoflomyanstz, Crz fadetzan 3)
/4/&:, PMM% of old epidere P‘fi?;:n& prasented woule
clearyy be FLHIRITED by Ye Colfatee! Estyppe! Dathine.
fzgg%aéﬁufﬁw}¥4%9 -
%; &-’élé, v ({fe M.ﬂ”{%ﬁf?
A new  vielobe! Tyohk Seeerd)y s a‘%/mﬂg > allera/
E&?‘éaﬂe/ tnar e S docipmenr of He (s and Crarbos
of Ehe LB Qusi5lus, bo ny cbe process rehts
eafacez b 5>/ Lhe [F pmeprger et o Caum&m(
sl @polied b e Start's . frad o Moy bnd ) e
3-,-5u,s-7:+.5?§.£'f-2asb,23£.a,yﬁ-?(;-r@cﬂ: mg,,z{é-; ,f";,,}/ ,{{,?/
23 52&‘&{;5‘ P é’fry 75';.//@ Mi‘!t-éd-em % //'/Eﬁ‘f asts
ABLDAZED 22 A%“Eﬁﬁ net provea. The ot
N2s Been declonst e Pven E‘equ/ 2 fasva b chUA
Ao, non, “boved Y wihich z/e wzs  ylolated
;_;,__@A the Prosecutlons z‘fff&r)/ o7 Ehe enlawdol, intentionzl
Brabbry with 2 Lok
® N ( SexAmara 57 %tﬂf?;) /33 F3d ;202 (srf"*ma)
The /p.,-_f’;/ﬁrrr mered o FV‘EFM'LL {a Skt )ﬁ; ‘pr'ac@nb on e

ﬁw‘y he? Ae /pe;".s,..,a/x/ vsed & oife @nd’ skbbel viedin .

The Giar Cart grntad e xné?; basat on Qboba/ kg

f‘{_

5357




in

Il

12

13

12

15

16

17

in

18

20

ra

22

23

24

23

. (?Er‘!’e_wag ¥/ /%mzr) 943 Fax wit (5% or 1)
® 7. pm.mr‘ia;r o Bl

Ghatt gtall boes [l] Gravy o proseation 2t Ve Fistlria] 2ot oy
Nt retual wwld be r?éafémy st 2o Kl dbe Mt

Lot 1 5 ddere ;5 > a’é o u/ieﬂry ot P’Z?JE-:'uz,:m ?s
Suregsd 1n Fay anvicres -

E}ﬂ/ lée-rg (’&zt‘ . Saniémaw}!s
cmse, te paseect'vr also Folnifhd Yhef -.fdgr frad ro ofher
evidence that lhe SeFerdent azs Enyﬂa@ bt e sthlber ..
o Sotananz, 8 Cal4¥ ot 929, 35 Cal Rph2d ¢24, 884 P.2d 81
74; St renwis the same Aere o
CPbcte i e INSTNT CORE. Ve Yt an? was nit
Pwes e Stete bt intort- (BeeD) [ Stead Pecher
Matiee g enEk, Hhe e Avs o ofien Cary Fyasiable
b Susmn Mo ezl intest regemer/.
hress,
'Cése m';/."r.ré’ aase, Og/ﬁz'@ /{35 ZA"&?G’I)’ 59‘90 ?‘-Zcu'r'%ﬂ./ a?r
“he !"/{/?'E',V?; :{/ & hn d'ur*}/) Zndd P Undors, 29
gt #feo By Phe Nty co’l;pmw Gurt,
® CM) B0t S Zaa, 1€ S0 ?’a&(ﬂf':‘)
® jwloofinT
Tsue ?pec.{,_;m;, s anl:(/ & delerminations Lhar were necesay
b Sopporl fhe yehmeit= ertent i e Tiret zeton
. Sehra Skt
Comnee the Curt o1 the ortetens! muider a'ﬂcmaﬂz' = VR
Case fuwewr, (Pleel /a5 Been ar&m-)i/m’ oF AN L
ocdler, By The L&Y, ot f.m/wé?@ 1 J{,V e NSC.

e

'(7@ sllgel inboreiis ! batlsy)

558




i17

11

12

13

14

15

18

17

la

15

20

21

23

23

i4

28

V. Covcrusion

(NTED STRES THSTRIOT (buk7T STOGE (o)A NAVARED a/mmf/ Aag
rde a /nred‘ez"erm?az?‘,’a& “hatt as, MASA. would say, ¢ A&us__#zé‘z,
J 52 ;
we fae @ FPoBLer; (J;’éﬁ%ﬂw oy wans the dsve exheustel.)
Z read iy §4ﬁﬁﬁﬂf{. Ke 1250, [ mack mw o Hermee Lt
Sontansris’s chom of exchsmr /o based o Colletonl estsmel other Yan dhd
wvre Tansher cunst dtongf grmué. N e, Lhey 5z.f 7?::‘%4&}/:0&3"
e z.sm—z‘:g fecens JurEdhitin EEFIEE pedrinf . 7y Segnd tivz/ endd]
E: Y poiit i, with
24 L//"'ﬂ""’é “loa C"”’*Féf‘/‘!ﬂ..{ ffﬂﬂné! ;T MmeH Ezciar A mzte
/\fﬁwffﬁff ﬂ}y c/é»;?s o 2;5;! fgaeaﬁ LG g a?‘. e, er:;"m_,
Loy of crimival cupabily sl dha scdjpdoetet s o WENT]
,4)'5‘, Hle Sane Spwm;‘ﬂ‘n, Ty S 5"5?‘51’4’}/ CARae.
l@:l‘mﬁ'f trialcold we see STVES o/icles L@ /‘Z;;d ié’g’
c?éc/éﬂg et Oousrrzramitt (L A 7Emt E5 7529 ZpAES On
Sewra/ opealuks, ’73/ Sl el £ rcrienenr LIS Awie dany
vid2ted and  wil ot hcther, i # o Lhons Envil soky
Bomehow proceed. Ay Fobie thary of sidertin sl shebling mut fo

3(5/;3_-/. e’ 03 fﬁwﬁp’hﬂm‘m Y4 ﬁ&f&g}ﬂﬂaﬂn@/

wnih e d’ud’-c.f} of the S Arenditd INTZRMETON &/, 729
5 Etbnd - fe omurclr ai.p.6f- @éa HAvsar a1 ingiheai &;&QJ

® @_{ﬁ@? Z_’__;;‘{j_/ - ﬁ__@ g,u/ he evidmee mranéﬁé’;
z:/.sa?‘: e Stete ejwﬂ nar?:'?i‘m'c the Gﬁlge- Q);é‘fﬂ!f' et eridence,
Ao il [ St prive cﬁamezf/sxé!.. Gt J#;Jemwy,m foas Soen
Feyoitted of '? ’Zﬁ?ﬂ,@ﬂmﬁ oF aepite] Sinphy wiry never entered

N Seoond d’gm_ Foamer gromevy isue Povoss W 9 - ] e &F,m@
-2z

259




in

11

12

12

14

is

ie

il

18

1%

0

21

23

a3

24

25

o QAseNt. Czsd 3

___3_2—?‘?4: AEAFLA

Aererduil Apn ostrocted v r, et condds

T A ? § : -
ol that MéTrxN e Disoniy A ooy aF.;iz;af e

R n.;f:.,f cletiveraf 2ed s é.ri:r"f 'ff-"" 5 a"‘fcpg
Vbt Dot ix

Edlet 2 pHaed 1 2002 “""' O - ¥ eIz

Czﬂﬁr?f ; ﬁ)fﬂfé?ﬁ?;aF,Zﬁﬁr{izprff L KZ%VZEAF 5%3ﬂ{ .Z‘iﬂgj.
= _z} Z2eals - me‘){_ 0 APPEUBI-EXNIBITS 178 P

'3") J‘%“—' /7, Pff"/éur Exvmpms 5, 0
/B T Ewars

DATED THEIS ffﬂ’ day of g!Mfff y 2023
I. Brast PeseV 8 S ¥ Frgrrsz | o

solemnly swear, uader the penalty of perjury. that
; . b4 o
the above Af do Dosadrog Y fedrfys, it aocurakte,
worrect, and true to the bmat of my knowledge.
WRE 171.102 and ¥RS Z0B.l1E&5.
Respectiully submirted,
' -
P L Ofup
Wt B C Yrrp

Defendant — 0 &
(4 4TT52

- D4 -

5260




1g
11
12
13
14
IE
lb
17
18
15
21
21
23

23

24

25

Hf o ‘c L]
Brian O°Keere

c.cpd.
53‘:, ‘5, f"_‘-_—_-,l.l"-ﬂ C'fn" E'V‘d‘

{Lzs Veaﬂ WY L9101

W THE
EIGMTH Somieral
I Ul

CembE Coun TY . NEVADHA

HIE cr NEFapd x |
T
Fals s CASE Ne: Czsedao
Vo
DEAT N . XVIT
By a:furf-"&m; ® MI6TION 75 DISMISS = 24 b,
raf it G"b-rf. il

® APPEMBIX OF EXHIRITS - 178 Pages

B0 E1o7 o CoPY

.3&&?;2‘ o ap/b?/ & z}ﬁ;ﬂc&uf o /‘ﬁ?}tﬁ % DanalES BRSED

CRN VIela T (e oF THE  FIFTH AMENBMENT Com MENT oF Dovges
TECPIDY CLaysl, CRITFOTRMA Colrariest ELBPIE by, ATLATE)

o s o THE presGED BATERY ACT DESCRIRED (W THE AMEVSED £ BTN Reny]

/Jdﬁ /{f}‘f_ﬁ?’ i‘-cxfmmf%&y’ ¥ or M T
TEAL .-’?ﬂ:pegq; W,E

o
Honppaiie /) Y Hon,  CLEA oSt Cor BB NS
X Az, CAa By FBorew Bey X ffﬁéﬁd X

‘&&JME;” E)Z;{qfc;éu' 5 Mﬂih" Mﬂ:’ Cffé!r P &Czif-r
P LEWIS AVE. ZG'J (ERTE ApE Fre Leavs AYE.
LAd VEQA, Neympy £955 LA VECAS . Nevizd §953  Las s NESDH E7)
Marewt [, 2002 /Mi2es! fi, TisZ hinter fin 2otz
A HAD BTrE)
~HA0C. - EEL‘H.Q oY 3-2242

E S Ll

05361

S




e

O

10

11

12

13

14

15

14

17

18

1%

20

.'-'-"a‘;‘ll ..'flf

TR PERCE e F ] L E D

o b T TR
L ATE St ey et CERTE &
DI ¢ TRMIND ATMTEad BiLiid ¢ wedD i
S e g . M 16 (2 06 PH {2
% j'{{ji‘ﬂvn._
CLERY DF THE £OURT
N THE
ErCHTEH DI
EITRICT (Yevgi 2T
Cei2 e COLNTY, NEZABH

STATE cF NEPR,

I.F"i"c“l'u iti .IFI:';

Cuss Mo: OZ25s¢30
' PEFE AD: XVIT

fE-
-»
BImN_ Spgar o7 -'“.-”E[FE,: £JE1?? ot
= 3 b
IE,:' Teowd il .

APZENDIX oF
EXHIRITS
}kﬂﬂ ¥

MeTie LSPass et .
riey ":;F“?E ‘:il"“_":i d ED ¢ M LA A A 2Ty o T
Meer o ENT Ce Ve LR i

C‘Lﬂﬁz;é' o ..15"#'?2.-’.?: S T ; I“rr.m _'.'.-F. TE BLAE cihedvtal
.__:';ﬂ 2 ‘-"1"’_”’ 3 LW (’fff—-f-"%‘ﬁ;lc FHTOEY AND , LA T vy v
SEABNG VT BLROA ) (TeSOE Nl B THE FroaTis sid
AT ArERE Lpent THE GRTEY TRECLOD] Wb Taaedy €
?ﬂj!fﬁ7"':hi 3? Lot b af T F.-‘fJTEWJﬁr'-'fFL __ﬂ-—l‘}"ﬁ:-_'-\d“_r;_j WAy .!(Hl'rf
FHE AT o BadTEAY (0T DESCRAEH /N Tri W oSl iR AT 8]

K L)ﬂ F,':' AL P " jé‘; B O i

kit B E Ve
e A
e SR Y

B L

05362




=, Sf = % H4TTI3 - - _
1 Apinl BULEF C*HiESE CASE fo. 280430
oo el
ARG i ASIAD Bre. B A = et T e Y
: £AL piiian g Ejicld . ?l' '-i\li-";‘,< CF E"'(H;"_';Ifd
i S TAE oF NHEVARA , ’
I;_lf:,'.;fa‘.'-', ! I'.i'\-! _.-"Hﬁ
W ] e
: ! E1CHTH ST PleraL
v Agwky L7, | DL FLET T ; / T
5 Nepitgod | | CLARE Counry, MEVAR %Nﬂ'ﬁ"ﬁ{& fri.n
; J FEPT AB. XVl
(_5{4 AMERp MENT ridWicoas, CUtaTRaL g5FxE) Cuasea, 2804 5o
%
E%éﬁﬂ;”hﬁﬂfﬂnamhﬂﬂ;‘AﬂEMHXaFEx%Eﬂﬁ
g
EX AT ND. DecerENT TITLE BT oF Fides
g
4 SRTTERY DAL MRDER Cerd P dend T 2
in
2 INFEHMATON - C250p3p  2/i8dmecs 3
11
3 A HELDED INFLRMATIEN Ez"rm("zm‘i 3
12
4 BB MACH s 2rey BeeGH DaarT reanSopigey 2
13
5 Fia y pinded 20, 2007 Fol &4 0057 g 201 15
- e
& SECeAD AMEMOED (Ui tATen = TDehe 30
S 5 : o T L e -
7 Wepurapal, HUGUST 252010 Fncu bRarr TRads, 12
is ST FT o i
8 T TR T e P TrascrpT 21
g5 f, e wEE, SRRl —0W Beudeis P G N~
2 Tiet oM ,—f‘ﬂﬂ. YL 2ol A uwer TRaMsCRiET 4
18 i/ A SRR A R T e T
10 JuRY (NEREETEek was. 4 3 lp pMacod 2o, ZerG 3
19 R - AT
358 CHEBER oF PEVORSY Awh Attty Mo S3FSE 2
- ; . . = . e |
12 “’ED"" W, SETTIMAZ 2 2, L - (207525 T
- R Sulspdesaite Bl Lot )y o et
13 TREGEWTENOE HHEST 0T b NEFFITa 254646 1
22 4 s )
i“%‘ 'F.e'.:‘.;i-’.'_!'l’, FLgerasy O, 2 Brods —may A ]
o5 s oA R i O SR 2
24 15 r-!cwtaﬁ PAEI L) '.':u’*‘f i ‘hu-aca- 3&
ST e oy .‘i,.h-uT'E;-i',_ “EVF 'nr{,.-l. ' qul'a.r.
- e . e LTt sty 16
il? pegTroad L] Ltk g h a-i“l::-Ml‘Ir i‘."rtm;t L LF fluee Eanh P
AATS Q:c,; _.1{,“),
p s R —— N
4 P B L R S ,__D sy 181 T KRt
K- : E‘""-L::'G FEAREM 13 27 | _
i CRITE fapert, LN WSRC e Sty e, Tp ADMIIT UALEH
- LF Ty Bern peri

05363




. Electrenically F_“Ed
1o Supp 06/15/2015 09:12:19 AM
YPLEIENT € Pog 2
LitComm < of A ! po, %1'
o H a ® # "f RT
2 Laveloe orrectiona Centey SEERILOE THE.COY
12490 Priscn Road
K| chelack, Nevads 89419
DA
PP 4 Petitioner 1, Pro se
5

IN THY BISTRICY COORT

6
7

E | ) ' % g * IF: AW%
9 ' £l Y () Kerrz ’ EVRevrigey HEREHE, RSz
0

)
)
Patitionar, ; Cane No. P8 Esog 3n
1i ~vg - ; Dept. g, Xvis
- y 5 J
)
)
)

= B o Bty ?ZM
Date of Hearing. 07/ 5
Time of Hearing. LR 1S fae

o, e Al wrne -zﬁery.-?hﬂ&-fﬂuf & Loy : :
S ) memitrabed! G L 1 i ot PR bl o pns
& i (1} Thig Petition mugt bhe legib]y handwritegn or

= t}rpuw:-itten, Signed by the Petitioner and verifiag

w19 {2 ge% are nep Permitreq SXcept whare Noted
-_ﬁmﬁxm factg which you rely upon to Support Your
STounds forp relief, No citation of Authoritisg need be

- furnigheqg. If briagg Or argumentg ars BUbmittmg, they shouig La

ubmitted in the form of 4 feparare Memorandig

B (3) 1 ¢ a0 attornay s inted, you muge Complete

= the Affidavip in 5 Tt of Requeagpgn Pracezg in po « T

& duperis, v, Must hava Authori zeq Cfficer at ¢pa Prison

= Completa the Certificata ag ta the unt of o

= fecurity pogit Your credig in any ACcount 4p the

< lostipyys

et (4) You mugt Tespondent the PEX50Nn by whom are

= confined oy Testraineg You are in 5 Bpacifie inetitution of
27 par of Corrmeti B, name tp, T R of the

inatii:utinn. U are not { A specifje. inal'.:itul:iun Of the

28 TEment pyp o thin {¢ Custody, Ehe Dirsetor of the




® ey
o TAbLE oF STk es ——

Aptid v Kigsed o o o 467 us. 23 o o« . . . by
Aeniok hessedl 147 5. 4. 5., SM st (225), |, . . /4
ASE v SWensed |, MTUS 4%, 443 , . . . ., 9a
Bosta . J”q;r,vM o 395w Tod (r963) . o o G Z?’z{, e 12, 3
3‘;,:% + 781 25€ (1.5, 2y Wi W g W e 7
Bots v U5 faous. L, .
(ol v ffarlf . . €3 . _ I8z
Ohanbery v Mossissiry e 5. zf ., ,13
Erans v Plimlml 56 US. __ | 1554.EB. 2oy (), | ég
Ho v Comy 332 F3 507 GRomnd). | | JE /b
Lobe: /ﬁ:,,:-.- A gnsy , , . ., . G2
Bowrshper + H{m@n sk F "‘*‘ff" 2 &7 ( .é Aks ::'a.ﬂ’)ﬂ 7
%’5‘”" v. Cotad AL ) 193405 B Lopes tooes (7 ﬁf‘ﬁ’).- ée
Mpeiiez v. Kbl 132 SO By (o). . . . L
MATHENS v (8. s vs Se(me) |, . ., . 1l
é‘m@% v Moobons HEws Bp, sz /S
TR Floswidlid e USCEE . | 678976 po 15 16 ME
BYok v Mmer 366 Foad sz GYrawe , | | Ue
THNAS v SHE  s2 37, £3.4 4, Ei P2 (2ap), 1A
s v (oAl -Brsa o3 Fad 3% () |, é;:‘ﬁ?
4M,f6%@.ﬂéﬁﬁ%h . . . . Ka
Us- v e sz Fale 6 A . &
Whstmsen . Toxas  aeeus. 1£0%er) 2
Wilsm % Belbgue 53¢ Frew f621 | ce
}ﬁ%a-vft%ﬁ%ﬁéﬁér 129 8 & 25ic (avy), 6.4

n0%365

1




® s

— | 7ABe F Juriries Prge A
Barbr 7. Stk 1z Mwéti 2P adms, , . &d, 4, /i

BRKS v Stk sk Nt __ | pio Pd €57, 60t Gs), | A2

Collnn . Sheke e ot 650, i3 w6 (), , . . [
Qlawrats v Nev. 12l Mo He, e . . . . . bd, K
Cemvioep - la S /. 2 75/ (M) Y (%
Creeve v Séte P M. 355 SS502, . . 15

Five STHE Cipm 687 . JUBY 124 Mo pobe (zab) éf ¢k 74 7 10
N THE MUTTEE of S0Me€s 3/ Mo 53 535, | y 44

Lrbe v whsnue s 1 Nov b, G Ped 774 . |, Gk

L abastifs v /)4,:_ HE ME IRE . L L, . ("Jzﬁ'ﬁ
Cabostts v P AE M. 298 . &#
Laby v St Ez M 193 (1ie) ‘ ﬂf

' ﬂ?eéla.ﬁf/ S 4 Aé’ Zort WL B3 (adew _éu)?faq-;)

MeRfis v stre 95 My 7 59 /?Za’F::Z.,, _ 74
Naldy V. Stbe  NSNw BE B0 Pl gse, |, 72

[P flle . Stefe  [3E 5.0F £44 3

L

%PQ  Seova K 23 PA &5 (Zﬂ&) . L e
Plpte Sollian  IIBNK 22 GSHE ?‘E? , . G€
Pea‘é/ vV Sieke i Ner 323227 Frpaof B BR63 | (22
flse v Nee 2= pxdzet, , , . . 6k 37&’
Bsas v state (22 Moy 2% 126345 . . . . .
State w. Hell St Mezs . L L . 47/{
_575:4- W Habestoh 19 Mew {?-: T |

L ,éf?wmr Churt- V- fm&;ﬂ_ 733 Paf /#*Z - GE*.

s
L™ I

005366




Sreres [ puss. rege M.

Fed Bule 3ja . - .
Fed Pates d?‘ffﬁcén&’ ﬂééﬁ?a{ o e e . ﬁéa;c:?- £

NEAP 3o &I 3) s 3 L 8 B g A
NEs gpogs(D® ., ., . (23
Hfg ﬁf‘ o L] Lo ¥ f . ' - {2&!

Nes  swots L L /B
MNES oo/ . Ga
NES 2w.cze 6,40 Gcf
NPS  zwoere L, &G0,
ALy o 480 G

AMEs Fd.otk ., .. . é&ﬁpwd Ef/:"*lg*l_f

US. Momenes E6H fE4 . By

~Z
o
=
=
—

{12 | 005367




You may have regarding your conviction or sentence, Failure to
raise all groundg in this patition Tay precludes you from filing
future petitions challenging your conviction and sentapnce,

(8) You must allege gpecific facts SUppoOrting the claims in
the petition you file seeking reliaf from any conviction or

that claim will operate to waive the attorney-client Privilege
for the pProceeding in which you €laim your eounsel wag

{7) %When the petition is Tully completed, tha original ang
Cne copy must be filed with the clark of the state digerice
court for the County in which you were convicted. oOne CopyY muat
be mailed to the respondent, one SOpY to the Attorney General g

muat conform in a1l Particulars to the original submitted for
filing,

imﬁriluned or where and how You are Presently restraineqd of yourx
liberty: Loveloeck Correctional Center, Pershing County, Nevada.

2. Name and location of court which entered the judgment of
conviction under attack: Eighth Judicial Districe Court In and
for the County of Clark

3. Date of Judgment of conviction: i SF Ay
1. Case number: _ ocpossine

- 2
5. {a) Length_or‘ggntance: St

(b) If pentence ie death, gtate any date upon which
execution i acheduled: N/A

6. Are you Presently serving a Bentence for a conviction
other than the conviction under attack in this motion?

If "vew," Yiat crime, case number and sentence being
Berved at this time,

7. Nature of offenase involved in conviection being challenged;
Seriud- %ﬁ Mc‘ﬁ {:’q:ﬂiﬁ Eefﬁ e W h.

- " 05368




8. what wap Your plea? (cheek ane)

{a) Not guilty ./

(e) Guilty Hut mentally 111 _

{d} MNolo contendare _

i0, If you were found quilty or guil

Ly but mentally i1l after
10 4 plea of not guilty, was the finding made by: {chack chel
1 @) Jury o ) Judge without a jury _
12 11. Did you teatify at tha trial? yeg —_— No _ - ﬁ&fm}im}-‘
13 2. Did you appeal from the judgment of conviction?
14 Yea . No [ 2 W PHE NS f"*ﬂi"’ﬂ MWH%%
- f?ﬁs‘i‘? ﬂdeff / #* seieg
13 13, If you did 2rpeal, answey the following:
6 (2) Name of coure, _ ?gzm f'ggmzﬁ AEi
l?. [ 1 - “ ' " i g ...-’. T £
18
19| 14.
20
21 i5, Other than 3 direct APpeal from the ludgment of conviction
and sentence, have you Previosugly fileg any petitions,
22(] @PPlications or moticns with reg ¢t to thip judgmene ip any
Court, state or federal? vyeg ,41 No _
43 16. 1f your answer to No. 15 wag "Yes, " give the fcllowing
24 information;
25 (al 1)  Name of court. ¢sac GE A2 2etl-w- o3 - G,
G5 8L Qe NE. Zoid-or CI3be MMAD . S
26 . (2) Nature of Proceeding: 5 , A e
i J*f--h:-"-{'ffﬂjl?\l gis (iotyy Skt By Set 'Mm
27 Grounds raised: 2, ity Yolote:
28 40k St

69




(4}  Did you racelve an evidentiary Bearing on yeur
petitien, &pplication or motion? Yes No

{8)  Resulr. S Lt 38 CEDEFED 7 fleoml 7

(6)  Date of rasult: Feb. 3 2wz

(7} If known, cltations of any written opinion or
date of orders enters ursuant to such asult: -
%Mﬁi o (bl MUY 78, 2oy firsisy

(b} As to any second pPetition, application eor motion,
give the gams information:

(1} Hame of cours:
{2) Nature of Proceeding;

(3} Grounds raised:

{4) Did you receive an evident{ary hearing on your
petition, applicaticn or motion? vYeg — No _

i5) Ragule
{€) Date of regult.

{7
date of orders entered pursuant te Buch regult.

) If known, citations of any written opinion or

(¢] As te any third or gubsequant additionaj applications
Or motions, give the fame information 20 above, lige +hom OO a

{d} Dda You appeal to the highest atatse or federal court
having jurisdictiun, the result or action taken op any patition,
application or motion?

{1) Firpt petition, applicatien oy moticony
No
(2} Second betition, application Or motion?

(3) Third or subsequent Pelitiong, applicationsg or
motions? Yes — MO

L o7 ¢ 30

g o SEE 1M T PETi e

Citation or date of decision: Mewpstr $e. 15 2ot

Yeg Ho

Citation or date of decision; _—

b i” J?U




|
2
3
4
5
6
7
8

9
10

Citation or date of decigion-

{e) If you did not appeal from the adversme 2Ction on any
Petition, applicatioen or motion, explain briefly why you dig
not. (You must relate specific facta in responae to thig
question. Your réEponse may he included on paper which ip g 1/2
by 11 inches attached to the petition. Your rTesponse may not
exceed five handwritten or tﬁpewrittan 2

17. Hag any ground being raised in this petition been
Previously presented ko this or any other Court by way of
Petition for haheas coYpus, motion, application CI any other
peatconviction Proceeding? If go, identify;

(al Wnich of the grounds i the same: N/ﬁ'

1“4
2
13
|4h
15
16
17
18
19

{b) The prﬁfeedinga in which thesas grounds were rajiseqd.
A A

{c) Briefly explain why you zre again raising thege
grounda. (You must relate spacific facta in regponse to thig
question. Your response may be included On paper which ig g 1/2
by 11 incheg attached .to the Petition. your Tesponsa may not

18, If any of the grounds listed in Nog. 23{a}, {b), (c] ana
{d), or listed ap any additional Pages you have attached, were
not previously presented in any other court, atate or federa;,
liat briefly what grounds were not msg pPresented, and |
reasons for not p €late specific fartg

20
21
22
23
24
25
26
27
28

in Teésponse to this question, !}uur redponee may be included on

Faper which ig 8 1/2 by 11 inches Attached to tha petition. Your

response may not ﬁ}xceed five handwritten or typewritten pages in
. N i

4 Xy a¥a (i i 4-”'. e
RE FEHZE . Sov NSte ofer b

& Wd}m Ha NicE -ﬂ&f—‘
irs- I&:ps'rﬂlt &m—)i nnff?eb’ Ms.€é. SE

(et doclef wonen )




g hare i f“”t bt ‘3‘3""’{ = ;W‘*g i dny ot 25 # Aaq&mrx?‘ﬂ%‘ﬁ(?
Kos = Lnted ok Syprome Ll ebiics v, ke Psy 2y, aes

2 {Erﬁ Adme s.'e faoi’rr gﬂfmu’f uJ-"*- £ mﬂ‘éf }!.;u y
j@d,’f Zﬁé 3 lg?ﬁm;} pﬂ'/ﬁf o .:.'_,Fj;:r// 7/{; g L/Ms Mfl@}'&‘?{l‘ 3!&? ({; %‘{: - )
4/"5'-1:-’&":1 (C}f'!'w r /?Zf%ﬁu {:‘.’r/;% z |

iz %;/ Yo han 22y -r%.fa E:;t’ﬁ"/t'-’?'-‘"t‘}" ‘1"; Serpe , .
&

(o 500 #huing @i@@%%—): (arroninsd O B 125D
23 Sk deiitfy avery Grod on whih g St Yhet o dw /Lgm,gm..é/é_
2) Tl sl wis jadfbebie iy Fulig, b chlhgge thoditoe of e tos

_’-'ﬂ_._wi' This Vo lateed Ei{'f‘:&mr?; ;f}_rj%éf’ ¥A Coumsel, 75 quprasted /,{r’
f?mﬂéamn(; & Zul /¥ a_!t?% He Czea;ﬁﬁf:ﬁj Joe SRuHUD bty
B3 GhE, B8 7, 1oF 8.0F. sunz, cus-c4 (wsd), 21 Viilal) pedHerecs doe

PP and sy protechis sl 5465 1 etk Stictlnd . ol s

frs Bewr aaﬁi}a;{wf 1 i'fifit é?fﬂ'ﬁ' e /ﬁéz@'& 25 e stadrnd. e Ly

N
. . - .
LB/ -2 ey

i@/’/ Bede ﬂwf‘-:@ec?‘fm STt a?ﬂ.fe;yj-rﬂfﬁf;l@}, axt (B et
dé;f:anq’ﬂ fuR P@hﬁﬂs&" ,_4; v/-%fe &x A z/r/a/ Jrf ff:(.«- -ﬂ"m,se/’a Emf,
Chov wav & Sezsrnadh /Dm,ﬁl?,ei%'r{/ L o ‘zémﬂ/ o time . r/%?‘,‘:'f“cﬁf
G/-f::m?'r/ 2siects Yhat He ‘/:;s/{mfg’ jm:m.vii I 4 ) Z%f_ ff. e ,> will
ol G boed o Gttt Aoihen P TR S
'%f?éwé nrijfif .'4/ ﬁmga/ , = :jz{ﬁ&wﬁ?’ fly ?‘x?t ¢ f{fﬁl éf;w«fﬂai'
: _ o f - & ; : ¢
(g 3Cenly vilatiy doe osen D1 Qs picteetic putsisart 58P 16 ot meds.
"ﬁﬁﬁtﬁmf ﬂ_fi&e- Jr.c-‘-:fé: e-dase 28 ol chefensed  From Z/A’{e CRER
(tex}}:j-:“f .f) c.:?'é ﬁma/ god ﬁ\'?m.m' 5 Avasts chht‘:nf Jfg::ur?[ obe bo¥ 53959,

. see M. Casfol o jvem Y. ;vét’a&d Zotl WLERAES (!f#’ &J#)(“{ZM&‘APJE
- Lo nR372




é—{,-.&g!/_,m"s A':?‘ /Mxr;} 1§ et 5{/ triof Counsaler ,/;-')éff &4/ z(?é He
Wffﬁ;/e M%wriﬁxifﬂao;#i‘/jd z’a?w--::)d /sz‘c'-ﬂé f//ﬂ{ Lisf 4 E’j?{l,é%é/(t‘ﬁ;
/‘f}‘*"‘f( 7. Zaro. @ WAL P here o2 udamedl i .

SlErer Tt /
zggm‘fr;rg 208 A A’?E‘f fg‘ef; % Coasikratio P

‘ E-) Mff# 'A _QA-‘}'A %’J;'_(‘&'JE- 5 lﬁ?ﬂﬁi £z %’é‘ a7

/}
saph Jpr‘m&_rfg:%;c a5 curborr 4o T u,;.tz;mﬂ?'l'dd)ﬂﬁ cy&/{}é é:;{m/
-r%.'(&u Shak v Hrberstch, ;10 Nev i3 afssv, 61 P 3d 671 (ﬂx.-*:)) .
(‘ Te fue & fhe Lrst gﬁyﬁs fo fpe & 21/ subsepuert Zepesls where ﬁé Lomsin aane\
)tgi/t,, i e jo sttt case 4 Pk a’i;-/ér;a gfﬁéﬁyﬁﬁ/ 'é’é zWré e o
i Hhe lesser okt oM goin, o lhe Ft Faok Stotomerf o
seard cf%rw e, Z;: IJ‘rgﬁ- fumtered, afe Fhe el G T
flen Emﬁ'éﬂ C{J,y‘( Fe Aessis o e!%w.re. N 04-74:?'&"/ é;' /aﬁ/ﬂ/{’t‘ﬂﬁtﬂ{ﬂj
BALS J- {';-:W‘ﬂﬂl :iré}'{ﬂmf . J}‘C h(ﬂ}-* fém' 5}%’3 A térwa o f%#’mﬁ; , 2
/4064 éﬁﬂ&fy ? e 5 é){t’ F e e ﬂﬁ%ﬂﬂﬁ!’ a?‘d eridrrey {;/é,;; ﬁé/
<//$.-=- l:_-‘ran.: Z’mﬂgvémdé o see I 1,/ 2, FIUS -ﬁZ:?r?(-;vfrf)
l:pzh.‘ﬁrf ol 7 et . £ ) ,_r:r:}

;- Fid

73; DRBES tF Fevegsal By EEMARD  Ered ézfz’ ;:»/'5#:; at J,fr/ @u/,
ny;ﬁ’ﬁ&?{#?&?‘ﬁ T bertertn Ly "J/ém-’ "@QV A
instraskit, dh c?a::ﬂ?j;aé{fﬂﬁ{/ e ‘:si;f%a,;qx?f u,érgz@,,@ rrsed
55(# 5{?7@ 5 Cete &r&} 'z%r'/’ e  Funkna c.rf1 plie wes P wed
e proer feads : N ﬁ_&_/_.{l e evdense }Prasmzzec/ 2 Erizl
Ji‘/. /Mj Sl ¢ Az z’f{m_»)/ .:::"!t r.—it"{t.‘fcf:-c‘téccj&'-&; wrirter, >
G@_f@ r’q._&mzw&,iﬁa - MELE PR RNE faalV MAFIEE Sl Sivics C’érHED

SHrieklaels Secarl g ",‘_’: ot .;4/ /»rg-‘ua/r&% ﬁm%j, 7 oo 74»,-,}/@)
e Sty P gith ’&M«E &’Jlaf"ef.z Y T omissin
( fﬁ : m.‘é;w;ﬁ dnd remfr;hg_-) - & @~ &_21 .M, IIEMGSEE




%L (/% '/ el “é t‘fé{ oy F2 /
ay zny Sy peridy m../?
#hs0, S e 47, ”5;%/ e stobe 70t cort ){&7? o :?:;

Jaé’?.fs'} z%e /gm— -'lf Hher - O35, 7 c}/-‘@ferf{' cﬂﬁ* -me it/ A

4
&k gé._,/j %"’E’A‘( d';‘.'ié xf.xﬂf _@_Z" %@f’ﬁﬂf w;f% ‘?Ja;ggu'tﬁrff /ﬂuﬁcﬂ/a:/[
C/;%Zt/ ~//fr daser U JeAC gp?eﬁ/‘% it 2 v

it il s i e (s st mats b
& ﬁmié?—_’i 4: - ag Comeed ., 6 75d 7518 ool s;g&mpﬁew)
m-‘:(‘l'é' ‘é cowwiLm &V ﬁ;_ﬁﬂﬁ
sbent

mep s mr/é a the dishict oot L prcesd
b s prokr, » (puibit 3 Yodnr o Geveesat e Rersmy)

% f%’:’ FT {A Hu_/ n"a.mf/ju/c/ /'::’Ve @Il %f el
;@yv*ég s fére'ﬂ.aaf/ order on 3 pahe /?f?-?é{’fr{c?’ o e iz,

/l/ ?[4;}. 1;5:-: ﬁ?é‘ré w'rxg/ oha g&/ murder Vod  (mendf Cort nym“f(e;_c}r bt 5)

JiV ﬂci'/fr a"ﬁfé‘f%e,w‘h- ,r/"a stk ?//é?’ﬂ’ e -'?"J//ms:' 4/ e st i

A€ Jfﬁ"d/rﬁ! Sourde aécwmr“ e M//é" 2 w;’awzir/ e % .%:‘fl" /2‘”'&:{’

| f zésv‘/ ey gﬂr;‘ was /. ,-.7‘&1/ 75 ﬂ'ftsiﬁr-fj i3 ke le gt o mef&
GW& WS Ner 1902 Ojﬁ-ﬁm e el MRS Lo mlﬁmmwﬁ M?M/JJ?J’MJA:@
ol &,mma’f—-f /Je 57‘20@- /ﬁ’/ ?u:/f’ /4'5:3 (r;_”uﬂ ﬂ;'r:x?fwewq» ,é;if{r?f

v wir@e: mﬁ'mm{ carhy % .7 ) A»r/ arl fWﬁ/‘Mﬁd?’ TS, (25
é??rc/r # be

(207855 Lhe {t:zmyz J/Z..ii- r‘:‘e rﬁw/ aclesgtir
m%/ﬂ’&ﬁ‘?{/ 7/;: ~5f 77‘{3 !-""‘"-‘5'{?4 E/ '/L e & g Wr&r{/ - il B3, a;r
7 snther Gt 7w, letor f%’/fc?‘é aﬁéﬁ(}mﬁ lé G/aém‘éﬂ’{_rﬁ%

{ exhi bt 51 -’fﬂfﬂ"@/fdﬁéfm;w Feb. fo, %% (WEN MUl WidDas W-DW.
s u/fﬂaﬁeﬂﬂ{ é/.;}éféyﬁ,jgﬂ/aﬁf;? zﬁf We’f?wﬂf/

(Mdﬁ) 5&75 fu #/ all Aesier m:/{m"é{ ﬂ'ﬁf éy Wmm& s 121,
- 6®B- "05374




® Openng Stafement 15/ State . (exhibit SzY fm;x&}/m-_:ﬁj heery %m)
" .*.?MPM; r’zi/g the strh 4?#5’;5173/ o1t (1) soute toint oF marhee "’M"ﬁf
Coeilby ths gl "2t e o ol foorer 0l S e v
lesser ookt c%-"’:} 2(/ /e sser aé;jm L rens ez cz;ﬁ’ayz/ é}r
r.f/ ‘Jé‘/?ﬂ}ér"e B0 o’j r‘.‘?r‘md’J/ ﬂu&ﬂﬁ/zﬁ% ( exh £-(u7£ é)(;é_wy.f;sﬁ"m?ﬁ;;

L é}vﬁebl/y; i Q:Ef’" Ao, 3 afﬁr?g Mxﬂumé 4,147,/7;3@ ; |
8 ,;LTTJ-' Ne. 4 &xf&*}s b ponstidide B | Hhere papiit st @ erwn o
d’ghd ymz’-ﬁ: JA;;; gut Sork dihos J/r Aw 2 o rtent o ok 4, ot
/44;?_, /A aet wars ;.?/)’a_lgéd" P .Jﬁdéf. ﬂ,f'// VI His Vo R R
¢ T s 12 e;f:!/&q} berhart i aivused oF 2 G IS W fioh
rsltes FEt, He Kotz of sernd , sihortey-and ity manstog e

s NI Mea I8 Mitdir 7§ e w/ﬂuﬁé‘/ )iﬂr/.t{;:j r.’d Ej /,/uasu A;{, :Z-‘fd/; ,:-:?J/f‘e&‘
J%e/f% eithr exess o m/h/;ed' 74: i fiy; A’f%ﬁ x"*rl)/“aé
eHecte é/ Wericas means. [ mens red]

o 7 A, }4 ,MMEF s ;ﬁpﬁe’cf ﬂ P T oé#:h‘ ,-ﬁ.-?" /Jt't‘ﬁiﬁafﬂ/}/ ;}:;/l:.f!"" ;//
will tuwenf Hhe b, Bat sgntres yomal mkypsat et o
orhers? A‘ﬁf 24 _;zﬁ)éz ¢ 04}/?&:/ .::.#'Jicfxa/aé.- T

L 4 a_.'.f_.ﬁ.fi_:,a 8 f}f’rﬁﬂ .4'.1.?.'/;-:;5 /5 W@éﬁ-'ﬁeﬁ{ r%}ﬁf’g’ méﬁ%{é /-"a@

r e Lor i
Miks miy be pmplied wihen rac Cerscherable provevation Fopears | of 41
J// é{a et smies J-'jj % ///:b ;:é_ " bk m/ﬂg/?y/ /E:rrz{
. o BLNe. 18 IUBEE oF T SECHD DECRE s MENE Wl 4 T
fnfﬂ m;@ - uﬂ,{m—;f;/ ,éfxfxg? c?-dr:f Avman ﬁwdy wik makée Jﬁe%ﬁ(f;if;éﬂf w e
i ?f;;if_‘z, aé/{ (f‘l‘f-f_,".; A ok Vad A 7%\::‘:' s eor &/ﬁaﬁﬁvz‘ Lﬁmﬂ
M'g.‘ié)—m /) r}w/&ﬁﬁ’#( /4%\;‘5 0leiES i1 By Commissen of dn Q%Z?f e
ﬂ%‘l:?’ﬁ’u" 7 7[56"&'/ &w’é?wd&é c‘f( ahic h e csz»gw#é i /1'94 - whieh ds o thrtn )//
zwzﬂ'ﬁ fﬁ‘ré'?nz/ ,ﬁ/ 7 persen W Krvos- ZZ’#}‘AJ fenchend -‘-‘ﬂféfgﬁ e 4»4 4
zZ— cuthr, eran !,{,c;gézﬁl it Ao it s/w%‘a//}/f v gs sttt bo i),
Homoring, . 2 Lt sy = G () = 105375




O Hirt (€, (R 1 8 28 v Mool e iy )
s JL M. /7 Mt J;L/i‘e/fwja‘f ey Yo jiberbons! iy Fix wm;jﬁ/qzc?‘. S
Thise astoctins alovs dhe strte 4 property gonstract z{y Hee
| Proiess, fhe (aas -t~ the -?fvéf Lhuts 5”‘%?"5‘ 2tieptable z/Ronties
(;;‘jﬁ:) 4 ;sarfésr'J?' e poas Jea /e?mr&'r’ izl e secunf- clogrn fosal
T sl oo mpheit il - flpmeny euste Selomy the it
‘?Wz; Mk 1 e et Frcd @Wﬂ} éx/:fﬁjf’-/ 2, e 7 S 6)
/e Wo. 18 sz Consedlent " té se /,;y,{.«;wf mfsice A)// S
of imphed mal.ie Lcerdlgs wth T No. 15 (eth bt fie &) wihik

Asteueds | ‘/J;z/ Mk miy e f;??/(ﬂg/ when . .. “.'.-.5%5/ Yy abordacd
. lexf m:@mw" /kﬂr?é

(amres - %@ ST . 1 (z) wis Lo sTfes st coneopt of
PR rf%wc_:iﬁﬁ imphed- e ,,5'7574&?/ afferrdfve ds prvisiy o (2)

wzs e frikes indistn pialis s By e woludilgel wihic # .-?J/zw:.:-//%

;;Mawéi} gfwﬁ- i ?‘Z-e fél‘f{-‘é?/ {brymm’{ and e msied
{w/wa-rrf . ( ;féi’_éz,i Fewts 2 mrens @z) ﬁmwér‘{!g} %f Jc.*}é’.&
rats :ﬂ%«f 7@5 Same Lo

br el Awh cor aé,-ﬁ-rﬁ- F Ak c-'ﬂ’f-g—:/-
# d # ) . .‘-.. . i ¥

%{ it Reus kel 75 3/,1'54?} ﬁf‘jﬂ?érdy ‘; ngﬁ& Lo
| /M?ﬁﬁe ﬂ/}ﬁw .:,‘T.éjwf'!ﬁa,{:s;# ,z//” ,z.-f '?'21/ é’é Mf—'ﬁ%ﬂj .ﬁt’ﬁ/m/ ﬂaf’
@MXW Buatery et “any w.-‘ﬁ';‘_{:f daf ankakel gt Lo ”)

_ andrecd and mgfy:w‘ /éa*—/ meni ¥, 1§ /ﬂé/ b
TL e, 18 (2)as -

o 3 .r.c wheh @t ar /;*‘ziz‘f:?r'/-imﬂ'f{;,-- /Drfﬁjw’%:a" 4/ 2

/?6&5‘-“3’ wi ‘ﬁﬁfﬂﬂfé‘ ff"zv‘ Ais r‘.f-.wﬁ'c/ Fﬂsr.?z;;r,ﬁ:r /fz A'?é J-A mzﬁvj
Eren éfwal) e pErsen hex pef ;2@!41‘:/ . )4':&-11' Z ;/Jéfr‘c'é;% £ ﬂ//
/\(Z S SCHD, 5. & gt Q‘f*XﬂH/mg d‘émﬂ-@df”fw At T agises -
céa{{) vl f@m&w-ma’ v Coarbes Nesste 120 e 740 52,6 #m‘-%y

-6 (d)- 105376




hare io//méw’ e U, ht Stors c§a vow (L F Sl v

éﬂﬁ{.ﬂ—ﬁg@ﬁi Sor oS éx‘."f G##r)(fbfvf&/ﬁx’f’é @‘3'5%')

Sy, wt 3.0t z/zsu.}
T B b ik Rl are sygpries & S

%pﬂé}fm z{ ..;.:/m-f e SCa i?’z MWJ’J L%ﬁt f‘f&f
bwfjr Wil ity & %mré/ Krashmss MW /?;Lj

B s A 2h7,
o Aé" Ao e @!er.@f"%m?

Z‘;’Mé rﬁ:l Mje 4 ?ﬂc_— d?/')ém/w
Mrd urﬂ'zi‘mfﬁu&f AP S éa./suf (e fuss &rw/%:/ i!(

s,
Mz P - chvisior / e //{é/cﬁ;ww Gt

%ﬂ‘ M,ﬂefﬂ 2> (:Ewr{ &M&.ﬂﬁ_m M&f@mmﬁ
/0. §1-5525% &ﬁﬁw Tare ZLI%E)" gt ggﬁé ﬁ»ef 7330 2 62,

|Gl

' EW e m/)fec/ mafice ﬁ*f% fert” 2ww;réfﬂ" ﬁ&ew/iwﬁ

w76t (eleh wie), & ..
— e rwag MM%&%

c:?’/%*ﬂmévi ‘;Ae«.r £ ) érfu ; Pl
/% Homihve  mars, Cp LAess am.'// br AT
milese were st %ur‘m//; L0 :éf»é :z/gnw'rm t 53')@4 Lo mens 1oz

!‘fzwammz’ (&4mm:f ) 74;- Lhe .}'fﬁaé Grime a"ﬁ elvoel - o/ egra? PR 1%7"

7{4:4# 4-’30 M&l/.r ?{' Ay 40—% %k Lé{ 57% {/W/fﬁéfé e
ot O HM »fm witt fhe /W}/ /Brérmfgj B M:r/?/ rerd

whet ft/vaf/g He Jém:f c/?we e WY Pffa"c/ ?ﬁe
96;'&'4/ Vertn?” >€;;»f c/“yj/mscr/“f 7/’5 /Ew" Me/m/m’f/ff' et
M 175 AN, cmﬁﬂ) o (E-) ( #:'4 Eﬁrﬁﬁi f !e/p_,-gj w&_d; -%?377




(Cg?;'%d Li:z Labashds o Moo, w5 How 0% ; ST . g 54 How 03] By, sped)
wzs bzl vpn ot ptrbirs]] o fobed wnd ool ored
Aftlng P‘// he ity SerF JA éﬁg szﬁ.: e Prons rez
ot g&' Thindered anct m@uﬂm‘ St imphey myfee. ﬁ%

Ae hosar i chetes af%ae;?(/fé ﬂ@aﬁ/%ﬁ/f/ A, e
: 7 _
cfé/ q‘-ﬂ-:'?é? Mffe’e?/ e M » B3 v, //e. ;//éﬁ&/
by untuidt’ Jaf ﬁwj Jj:.-:fgz.eé i , . e
5/#; e ol G auctr. s for v 255 P3lig 297
MJ‘;&W @dt 59?‘3?,&9 mﬁﬂ: _f. 'i*{#'ré r. i;"’fﬂf d{m .;’d.’i.i‘.':kf&ﬁ;ﬁ%
CZW?) (ﬂ: '75&5, certait cagerd, ﬁfé rgé;és; ‘mn;,e’ with fge .i‘;amuq@
el g ot J{E wsed e JPagposes aﬁ 545-1;; rrderd e B3ORS #4-39

ﬂz{ﬂdﬂc e éa/?ﬁ’ ml‘ﬁr %?/v- d’a&@f d’d(‘!‘f!.r-tpﬂ Z‘//{zﬁ' JJ F ,w,f'
Freinsin (2) aws the saghe Qept F e mafice - THi iasac ww
devatod 61 diief 2 /m/ 4 cﬁ:&/ es;é,;ae/ c?évj c'/?;)/o/raér- Z‘/’e/
St oannct oo Bocd el _gyc/:!?é Ty .;m/kﬁ AFeny . see zﬁ
A At /i ﬁa';a:‘? 93 Foad ayc (&4‘?) 31‘ 8¢ FNS ( A8 ah made 7 oetbdel md

o

ewfe amessen en feoctd . .. eidknee -:::‘E jgw,rm.if' dist et et Doten | A")(m i

(R © Qo] i

f/ffﬁr' {wﬂg fﬁ?r;‘!-a'/ ﬁfp f!!&?';u’; f"ﬂ)" viclafe B L%%h&e;}? e;'é}.,/.;{u&w)
@ See also FvE Sme CAnitl (epiedied v JUBY jot Mot 1A, 19€ poad 709 (22)

(Clam prechosir el Zasiee Poeccsed - CLunvs Fil ESTPNEL)

/7‘/ ‘4:: Esf ?.r"}c;*z @fo._; ( eg,{,-ﬁ,-f a)( Mﬂ; Vi ;--yg/ v 7y @
Yo stte okl Jqf;u‘rl TZB(D 5 oy more han Shesns ;fqgf)fé/ﬁed/r&,
V7 eﬂé@%ﬂ? id el @il At ﬁy NES zw.c20,

. 7/,?&_79745& Wﬂmﬂ' ﬂé&f@ @mr‘ express e anloitl #l
Z5 ..5766)!;; D e A - Zotimotir aflges the  op bkttt 25
& g/ with malee zra@’/e%y!f"" et a5 Phe Zﬁ@y v chage -

"= (578




w M bs 1850882l ot o) Thi duih

ol Shat dw/mf Wh&/ dof ypr &  seans o faie :.J/n?' -_@?wf
stotte /v a “ - A 7’,1:- orete ... [IET Gore refed/(0 see
S s H? 3. 203 oﬁ(??f#) e A M@é’f' doat hbrif
alf;ﬁ'f'v;éfésf Mﬂd - ?-r/'*ﬂ/ mr/i Mﬂﬁl‘&éﬂ a7 3 .ﬂéé'f@ Jm//;%
R Atentdy fa/ﬂ“réd-a’ .j':ﬁ Ji#a'rér‘y éé,mﬂ’f bt A/J R ﬂr&?wﬂ, &

%*Mm&f?t b€ Auave oé;/-bwq*{ a2 //p{nﬁ:/g{ cx?cw'/ﬂ?h e
?f{a‘/ée /Mwm’w y e t i psalliiverl 94 et ovmast 7, g{f«/)jz
| sé- A 5%1 ﬁa‘é - #5 FAVEE. 1 ; _(/5 7. Markss Lorip et
- F S st sHin :r[}r il ot Snitoustanal e irrelaet G JJ/Jff],

ﬁp /&r cﬁ[\n ;mwm" 7 wouth &ﬂcfm:q? cg_’fffﬂ /&’ a??mﬂdg
?yz.f/ &xjafé-/ 4/ # ?‘aj a{éﬂ'ﬂ%m feman el Jt:é/ Ao/
QW are sighe Gime wis c%a( SECAND- DECLE MUERT -

;f A st b o ool e

2,6, - ﬂ?/f:e Of?ﬁ/ LA

é’/&? f%s /]:{M;é Sprene CZ? 7 fb/eg/
‘%3/ “ /?’/1/3’ Do Eridogec A’:ﬁﬁ/ nf/[ Sral Sl ﬂﬁﬁ'ﬂp
Y /f{&.'}f afr— St (I/E’ﬁf& Y ”

© Sl il rﬂéﬁrjh Gﬂééay)/y@/af

| =
w/ﬂ/a/a’ e /& Mﬁ/ ?"j 27 T we 18
Pﬁ%ﬂ (3}{'ﬂéféff ) Chis /"Eﬂ?’ /ft/a’ &f:fré?éw"ffffwﬁ
(o e itordenst et whs " Kies ot ﬂ’m’ Cuatee! endargure
e Vi a‘;j Fuéfer; - - 75 Ve oo B s/wwm ot regf __g_/fvg
V.7t /th@fm?/ bhe Stefe", cmdf& 105 137 @ﬁlé&u

(M -olyy- — n35379




% ne‘pf/fja'/ oreler #Fffﬁf‘f pre é’ﬂéﬂt‘wﬂ( ‘é ekt &6 ;‘)ﬂ/ réﬁ
fmf bt praafrise . Zf: effmert’s GJA' yrterterd, d’ff?f 2z ;{?mﬁf(
i ﬁw/s:??& are v St M@ﬁ s 6?/.;6'-—:7“7/
‘ﬁ Che d-"cv;/as & M. 3. e py & 762 &
e, Fe st gaited o receres| LAY o Ly i
Shctise i Zg/ S he CHomede e sé?é's /7 ?/43 /fb-f*;a?.f, w/";‘
e 2@/ crt  CONC /BT MG - , |
(e e Natticds
Spere Crl Sfbel, « Jo poment Voo peewdigs prmihat
with Hi ckr, Haf ddf af mewr suhhe bl an die
Gite a%/’v}/ C*‘Ae!{fe_, ffbj&r/@l e Seme ELteree - 72‘:’;’6
Ay e Elidiv e - % s Alge Féb’/ c?afmféf i
éy /414 m{éﬁay i His hther. see (it BY poter¢-22-24%)
A buially, the ks [t 2"Fetee" case, Marke ar 2hosl
M sy, Crse po, Qasiys, when e Fituser has menr Leen /
::}Aag]asf it such g (ose smnber. 1 evwderce was repaded

F '

mﬁs& rzsﬂ é@a &ﬁéwi;gcj #he -(im c?é t{éi CaHe M ev,c,-p/_;,s.,}
e - R 2ol 7 . o
/”r"‘é? G Jéf fz@pﬁrb’f ar '//t'r;ﬁ?}f' it ﬂ?;}_/z pwfive wslen it thf\% N
Greumstoas of @ Littgs "SHu "z Ao Banied b PoLiiindr Har
(_LEI}J" it _.ri)(ﬁ’ﬁ# c0e2%8, RUT py |35 hines E -f§ |
%/; ‘7@&@ e
"‘;’V‘J‘I"f?ﬁﬂ/ Mﬁ:é‘j_‘-”ﬁ‘-ﬁ?ﬁ' {4 5%‘ Ponmisey r:‘/.:z’a! U é’w’é/&’a‘@ﬁ, ih
f;:_' ;‘14? Gﬂﬁéeﬁg&'nw mﬁ«mﬁf Kma:é, }4 é?’fﬁ‘[ﬁy f’Ze ﬂ’;ﬁé‘_ﬁog_ A.mr/_
-&;@4 the 6142343? ¥ mwrzﬁr = (.eﬂ:lﬂ)(@#zﬁ,gﬂg@;;;y#
2 ﬁ/fﬁﬁ 51136 Lires z'-..’D T matetes TE wp 6 (2)

Whiéh matores Che stakes  owmi &?Mdﬁ (see_exh. 4 ’JD
-6 Ch)- 7 7 05380




Stk tha chibes gof By, .. S s wilA B
dat aiz & AEBW G 4/::16*73" wzg il 7 ( M&t@)( £or 297

mﬁﬁ?’ 25137, fornes 22-::3) _
é%:é;é@ i /:’a{:f/i@% e stk ks,
i St azs S o, & - eiher XSS, et
IMPuEs. QkAr 7. .. ( extibt y A Ko 2%, Ro7p5 Mo, fonis 2-3)

Stk wols "o chyte ot/ g, I uted bl il
Gxﬂé—v‘ { )(,Q,,q 294 £o7 P4+ 3y fines 1617
OA&: %/@“"’”ﬁ /("’é”('ﬂ'-é:

d%:a{#d ._;a:y'; Hm aéémﬁs 4 ’,aw:wéf .»;;fmz‘ _i%é Md?ﬂjé_e?’dvm%
dhe got. . ot chesa’t mote wherlyrd 26 [rnersad T i foss i,

(estibit 1) in 3¢5, £y 172, I ic-20) | |
e %;/:" ME& ﬁf’i'é!ﬁié ,{@/

&ﬁ&&qﬂp I}?P 5- Eé’%ﬁ'/ o 5%%:’1 E?HA;E’J {AJ]‘ FEey ?ééﬁ/ ' ] Wﬁ? ':h
(esbit)( fer 38, &orps, vy s 2D~ |
| 553/”}/; Che sfofe s2ps,
4 o P, 7

C B pasish

o :EJ( EZE'é"A;Z 1{?)_/:&';‘ 5-‘-‘;’, 37 1M, ﬁé:z 19

Pk to challise gy zotoie K) o state,ts presel Ziwn, eintid
r/ﬂétf&ﬂ'i ol ',i%& {(‘?ift:cf ﬁ;u' ‘fi %z/ f@w{}/:%é /ﬁ.’i?ﬂ/f}iﬂ
M’f "}gw e /Aﬂ g Fersia b /24*5#- e/ FHESS 37 Wé
Lo ﬁmﬁ&( ;’EVf-r'Ied, (é‘ﬁ_fé_ﬁj) e .ff JA?; 7%;7‘5 ﬁg
UE Bitoit Geort” (exp bt x'zx.ﬂﬁe 2A -2 -GN Tatay ¢, 2602)
a’;r:dée/ ?‘%af- e @ late] EJI%/M/ ot .a/'g,vzea/ i/@lxé Vi oarer
ary LA-Co plam o this iswe sl offer 5/9% & 1550¢
e - "052381

T canw /3 o and Ggpsed '1"/}/'1:’/? bl ségm;/ thee sgppriskel ety




/5 the /\/n'i‘% @Eduf:} CrRel, ( ek bt ca X(bilal Apr:l o3, ‘.;wi)
.a/ff&é' e Crtdit F ffD/;eHé't; ﬁ{/((( 2l e dbodle jar
in 2 bkt o el a0 e ety "
7:11!‘0@'0/ T .fw.:sr?@ e s/ [{f:@ A? Y Sme |
gunelf.  JK FREY, 15 Bitel Jucye Maiere explos s
e mef resed ‘i/régrﬁmr MU&M %vzb{ﬂ /@é '
e 1l Low why . (kb ¥ 12, wud, foss o -

r & R it

ket stoks floy Bt Yoot 5 e Socterl wasdibotit wfs bl

ey Jcmff rﬁé Feascs - 7/3;/‘{ Y fRavse Wp @%&/ﬁé é/ sessed
7 LAC tlom higy fou e ol ety Vilefior e .

T Aot At fe st el iy coisel” o Arrnmic s0%%,
ﬂ‘f )é@ %’W’ , ﬁ’fdﬁféf '/frf:r/ &t’/ﬁé :‘?’6{"&5’/ /> ;—57(»///?#/%{;; ( ¢ &f;‘ﬁ,ﬁf_' [f)

(ﬁm Aren k2ot SOM N, (I |
o Z; sl 3 epandly o 2Homed
g;fﬁ Mﬂﬂ*foﬁg_ﬁ 7/3’13//)(.:52(?; ntofes He hte daos 2l

o },aaw?"m mfa&r (&fﬁ’;v/v) .-;A'émrﬁn-f_, r.fi" Wa@r& PRI VT

thsts- /M-aaa-ﬁz(czf A5 Fookl i/ J/_é.yﬂ/fé e ihv -E? i camet?
?,&é—%ﬁ it ere 7 @il g ef-/f/ cr26 xf‘tl’.'-'?/ g Hheff

thry wis iy gitr - SRS PWAE, .

| /é

Msts J%an (b 1s A e e % A tuss ZV)#-“V

Domtsi Voo & fInitsiidon” o= £0G#5 . filolbeé

w5 dh bl Zot ;f/ém’ é;f Hhe &éﬂr{?} ¢

; 0 st
P vt mslt be e;‘éw 74'5:7&&# ?mmécﬂ[r@?

rfr‘qf net &f/}k’f Jre s MJA‘:} E%M‘?/, /éh; Steer %_e__eg,rj
~6{3)~ = —orbukg




Om&mr?lﬁ et ierciets 5 uhen ux (Z) or mere verdh ot 2y .g(eangﬁ‘

dfe gv,z,*/f;@ S &1 E/?/)d/éfé et tnndl” revecse eve! Jﬁd Chere errsts
abuse cﬂ“ oot te i a&fﬁ Bpefler sfferaate 'ﬂﬂ‘f}/ & fen Mj/
one fﬁw\/;.}- (el e ofter remay v/éw?f SN corfernes
oply-  5e€ o KAIUWET OotP. . Wohighs, (0% Ao, ate 22 7oy

'74:@ dre ’g/f'*?f siles, W’F’}f#lé-’y. O vy e Fasd Favk Stobaat
Ak JM% Seevl &is l‘ﬁe éfﬁ?‘éﬁ %an /Je: /:'?,_57%.'2:7%# Jé’lé
o by Vi &ﬂfﬂp% o7 impleed mirliv 1z e Zasf 7ot Fespopic .
: Ghry sk was Yhe hesin pic a climf ;Z);M # ks,
% D 67!4"34#;!!'- a)[- %-/éﬂ-cﬁéﬁé (s, /nltt.:“ﬁ?&-t /fr f{;;ﬁ-d?/':g/ «
% stods T Mﬂy rusiie ooty 5 /ij— g%
ﬁf tnsclerstar. Thor was /b Mo eptcknmce o Sk axilzon'ng. ahup.
/@f g et ::’}& )éc:-'ff Gere qias Ao evichne /a/e_wér/ 25 e
seand Zad it ff/‘??f: & dﬁ/?‘ frehtt @, (bhished Snctome,
{/}/é ﬂ Mﬁ & 5’?"/{'/ cﬁﬁfd; &?'/dm!’ ‘7)2;’ CUidense P2 J{W 1

Z

ST L £

Gt 24;6 Vi toacy )@M/ 7 Gl ohel mt @M @ﬁcﬂ
fhe 150 Secime deviterd. (322 Bresmtspn s y by, s (B0
. . % F s ix erer mul é/r@
?éé 1, (@xbibit 18 Y sweet-toif B awmgﬁ 57
Jucy Ter XZ ody 7 - Tiesdsy Shgaof 24,20¢, 2357 |
" B et s
%ﬂ/ﬁmﬁ c‘)'.;pm (gavz s whe 7 }ﬁﬁ/@@ym@j@ ety
G/?/f/ Dty W%W prtec. ffe, He shte adnts He
ﬁ?ﬂﬂ/z&@f:ﬁ’ bar? Claided thiv /it -?5#574& evikerse ofr; /Lx:/ww/'
- b IS, Fok, . 99 fafs TE3 Mok boat ZiHE
(AR, B ok vy e St g g,




| _@iﬂtujm{ (Ermnd @) |
zé/m,f ; /pef,ilmﬁef e fv F’EM syt die /{ ﬂmé—' ﬁf?é‘? r Mé‘i’é@/ﬂffz
7;,‘? /ae?{r'f’W Pére'fé em s god wishes 4:3 Horabie Zr/
b s reise i ths sttt by buul e Py oot
M tore a?AA;r f;?f/u-'-/ @éﬁ/ 5@/&70 }reféﬂ/ /‘-%éi'ﬁ ckf/etti § 2zgf
Pet e, Lot Bresber 29,201 12 the L1 Dishidt Lot ey
| % Gt é;/ /'w%mé* Cetlends ﬂ/{z}l M “ ﬁ_.nzaré zjunﬁa‘;b‘iix,
® e U5 Istrdl lrts diiaisd the ppent is AN pudlsy
f//il,' ?tz" Cf;rz.qwé«‘ 46‘(‘;54-::! aaEx Maﬁ %/ .E'-'Ei&w'#' é%#ﬁi
,ﬁ;@@-&- Qﬂﬁ‘} ﬁ d )m-_#‘e’ @-ﬁar:m’ %‘B&?{ -
¢ /A/ (:P?ﬁé&&f -:'; /4!? rond ngf#wg- f;”éw;wmés
peshresice 7 W‘A@Af( exhikts L - j ookt 15 ﬁw&mﬁ@m;
P74 i, ahFrée, ngwﬁgaﬁmﬁ eciolonts wohidh Zpe Aot /%.@//

Cephackd’ iy e eotiety info this anund (z) .
‘ %@f I e
" m&'rdaz}f c'ééer& ?4(& b se 4 ,zﬁété/mj I chemopstonkey’

74 { in yrowar (z) ;q;:)/om‘é:/ &y CRDELS and efoZ%; sk
/'aro}ca?z: Ag'w&é @t will 3,@1?‘ S 24 eﬁh@%&y ﬁr@

g W i &umef #&r‘ mfa‘?’j.:?utéf';? Ma’dﬁ%ﬁ@ e M s

proess, sl thonly Doy somtet’ relee? andhe 5 smreish ot
%/ié: 3 _?46 T /;ﬁ'm-/r Jf%:; % Zscess el @y 'té;_w;{

ft_w@éﬁ or ks f Tssih- 2}4‘4&&- wirhes Yo

S 2 ex e el e wh wl Zﬁvxy 253157 1 04@@{@{

Lo et s pronteatily & Fidumertel ovscivmige e/ uits

VPl Gk st aste ot fos gl du, Al

Violtsy }f Zse Consleltittion ot e fos v 7@, At (i s
@m T bl jeon el s e St b o Ve

s oty B LDy 8
N09384




_(dewalp 2

A) 7«:&/ bovse] wig n e#&zﬁé ;@1 )‘é/ﬁ_y rf o lie Lhe g’_r-é‘(f—r_—:g‘-,
of tolfebs] estbipel, on Uhe chmors oF Ty bnstiuchiog il 15,
whoh retorved 4y the Ftios, Hhet flo 1k smatis £ 5 gt
Tl @WEJ 1 Issies & and VI, st "‘.;/w_‘“ig,a’}.:&" M ece J/

e 2btrched md mo%?ﬂrf Aozt a2 itk Z;
viltted Fofifines it Oz, zs et By Almrtomis
¢ wf # 7 b 20’ (ot _,ze,gwim Y s Spas

‘t%.’rfb?/ .i/il‘.'-;J{i?[(:ﬁ /Zve'r{f)é;-wr;r q{;e laﬁ‘;gg a"f&ffl ?ﬂ/ /2. J‘Dfé!)éf /:&f.imﬁ Aaf.'r

CH ant (E Sprchrant - |
@mﬁf Eér'ér/ [£ {jﬂa}?ﬁ e Prepg
& M 'y spa pevdes (. 1) whitler He tonsals represontafiin
Rl febw an g#aﬁw sttt fezsasablenesi, ancd (2) ahefber
d%d&ff" (it § /af‘fduo{fmf | F’f— Hhe estent ﬁéf Bt 543-' Ceemnsel’s sears,
e ais z fezsmalile /zwdsﬁfﬂéﬁ/ a?"L d ol vitone . The
“Care" ¥ P Jir T {;..é‘e.e?f erally o é;/ rten
flhe t:é:mﬁ ke ol on B b/ :}'g?ﬂf/- df;;w ﬁf/fﬁ
‘fg /9:4:74'{17‘ /)f'//?‘f’#m‘r!" c?ﬁe /Vr-tﬂ. mi'# Zﬂ /Dﬁﬁi/m r%fc/é;'
by fle epns chithe o Loss # Plsled 315005, 186 (o),

Prficice Telg a? e Sk a@r‘rs}ef; Jerasseval ir anlr
Pft&ﬁcﬁ:j; »szzf;;;a&&;‘ 2&4/&:' g Vo s7afe ,*é'zér’ S
N finencled Lndeentter (exdibit [9) Chzrgesy, gz prerion
zg;/ mitfer J:%’%Mﬁ The shnk ﬁ%{/ % c%ﬁ?&gﬂg@/
tincler ﬁ/_ﬂnﬁgmwf 284 3. 25 (1¢32) Sezere Ae f-"/%ﬁ#:g
s Jml‘?éﬂ:lw gl el c,?&-;-/f Pins it At /é: STk fiud Pt
h Ch Fare elamak > Thes Mocr vl Mogsfez 675447 orime, for
17{5# Sfrie J/@wz/ 84'.5_?;5 /;FL'W c.’}é /Céﬁffq'r & -;"&*é‘ : a)&-
Cc/fﬁéﬂ/%&/ﬂf £ }'Ecé,ym é{ta //-t: ufﬁfmﬁ 'ﬁ:ﬂ‘dﬂ ol * Mﬁfg:&f
(55: Stete Litd 9#/%"4‘-“' wheh :%rd'téa'éc{ on page o, m& foufde Mtéﬁ&&/ !3))

5385




%: mital oroder fewersig He arse ( M) fad choital
e L'—{é}_@ ﬂ;;re-ﬁ soted G C}Z’ﬁ‘;:/c.;afb’ﬁ/-_ %&W i Fhe Stk pinculis
Lhes, ton with Rrdedlie, 1 exh Bt G8) f Yoy, Ferge 67
(her the crdir sttt # /_@&.@wﬁf
Y fﬁ;{"{? el o Jﬂﬂ,&"‘l‘(’ E;at? ﬂﬂﬂy 5’0#-ﬂﬁ’¥f: e e,
ikt oy © Th shhs pexets Zmy hib
Ghof i wie G Sickes indiahiy “ Ain® o cxpluid
@ Krsr g Stk ros padogy 2t Fit.
| Tk chnotty F pofhns

‘_,Efgf'"ﬁla (’Z) wis he 790'4'9 aérﬁﬂ%rj NES Zeo. 028
The [ongee & Nes 20080 spusy hss Bowr cleforsss
by e Motz Spane ot 25 beudy fromevir . I
;% ﬂ/ﬁfM ZZ Z’Xf’//ﬂ“ {z,‘ e ‘KZE&!"% f'/@/’ f./’. cHesa € 5&,’;.;)/.477'& Fedicio8

e Seuad dega '
7 % 5tofe and codpese 147 74 pecsiade

ﬁ/ / 7‘-/3/ ‘/Ay {Erp /31" i n;?f en & ﬁ@{y-mm’w {%’g’}/ e//'/&_
‘é\gén«{ -Murder rofe. Zﬁ; ‘441}/ ﬂ‘-tf-'tﬁ'{ J/,sa,;-, e;;;,o/zw;f‘/ re? ;A_;Eviyz

R R e o e
J;%'f —L{gﬁ 74:'»51?« v E,Vs&'rﬁf/ P _{_ﬁgﬂg; Kk 104, 657 Rou 2 .
Hose. tlhitns| elomets atse mist e gopnted £ NE guct
e avefym Fary rrElesber jpsfucte . bty A fortary
ﬂzﬂ&/&yf@- ,Mwé.;:gj 7em heveef 2L Cech bt & ) St Aue
Vhese clmte gpunted. Ths botshrs fhe Soof et
,j:/;:'-" 8 as /xﬂfﬁ moe ﬁaﬁ? % 7‘{@6}* fﬂ%c;w(m;) f;;?p/fﬂfbf
AT i - :
'@ﬁ:@h&j v A/f'ﬁ"*'” v <-5'7{"'é. 15 per e, fec P2 53?67'»'4) '%r et
oo st 1 Mots, “The ket s laaspive, ipiracfes aar
PG Aele ?¢£ir/ umhe Bevmise NEs 2007 S udatts He tome &F 7447 morider
- 7(2)_ nCH38E




E‘.—,‘; f/Y ’ e Ju(umm Gart ruled 11 Ko Bl s by 54,
JM g%; F/;yygr frmﬁ. ‘é xx;r'é[e E-“'-}?ggfe/ f-/c e rasie

P?d‘/ﬁ'ﬂ'-if;!* oy /Dﬂd/ﬁ'fﬁif : mﬁfdrg S é’w /?},w,é' priot”
b dye pruss i Vibhd when Bis il temmel Aky

K ok c*y/c/g/u/ ot M mé’é'?{éwgﬁé ?wéd@? fx:f//éyfflj

& st 5 o r";j, ‘Kfs @ e aé ﬁw LR e, h
AL, e & o He oo s
Ctte et Syhome WM Cs fosiy FA gasd,
Ze., @) 3 /?4414»%— ;?m;,mméi _f/ﬂr*ﬁf)éw;f’y ephififs L - 20 71‘;554&:{, ini
P4 ?:-‘:ﬂfﬁ 2 é.f#'/é;"f'l;e;r; 7 wnsifr epinicE erspim  wheily Jre s fﬁ'mﬁ(

a
Fephaded 17 Ve ﬁ:ﬁ&ié ko thi Steand (4.

(L?)éfr v M:evéﬁ ?gﬂ'
é'é«'l.’é&ff r Jgf ﬁﬂ?ﬁﬁg L oS chemaetbted gboe’ 4 b il (’5»?)
/ﬁ'?‘: 7‘{?%- Py 74;3-' Puriralle @~ wll jfbfé' b f’#’f’Méﬂf
feainsy W Gkt hin Qasl Gk wil Ts55t i oromkofig

he " tuth, p ;ém;y% faly Peih geurked pofcb wncle A
’.MML - r.‘r Fd : ; 3 )

bo i syctor i cfsivrls by Kk dpet
: éﬁf/ /;?r?yétﬂév; 4 et'//
rf:—‘" /’M 3/'5;" %f?&' /gﬁé'/é'#&ufmfc,#r;m &EM*
Do, 395 4. %7 (es) Abotinr ortes tnohirts fhaf His
diswe polrks Bt & Hhe ure ﬁ! e pts/ fohos cipe
Pette; Plat e 26 30 5 240D 1T akde
o4 vt ot tiew viz  Corboivsr A ﬁg 5. é’yﬁw Gt
,l;},n 9?5 ﬁ%w/ (r5e ;:w;;ﬁer (8- 57U milel 5. 20-/5 -

' (ﬁ)- n0538%7




% ool oy w25 okt i ;é\/g £ chikyge tre stA
I:?r-édé” '“ A0 R aﬁaé:r Seud & Aa‘y?/aw‘g v /,%eﬂ' ;;J/Z‘E- J;;"M@,ﬁ*
Fe;;éc(' A %w/v. s voloked Adskinsis s A el a5
gmném/ﬁy ﬁm&m/dwi G ant 14 of e ths. Cortihcton -

Set éi/n':f-ﬁ«/ ¥ %ﬁ%{éﬂ, Foiped '-,_/Aée&-é" Mzéﬁg‘ ;@%74-::?#3 diee
}Voﬂ“ﬁr /TM’:WM" ‘{é ;,"{ & "5’ pavd // 0 %wﬁwf A-vi’g W;//}c—;ﬁv‘é& )
Aharsel Pt & ol fhe sths g ot
Stand el ;mr‘}"mréw ( M}_J )0 el undle ermys aase
g ber 0260 €3¢ Z;’:f, .;"a/-:gn;v; cﬁwm?“w P a&;-:ré*q‘wr;‘&f
é}/ &’-’!}/ ':@_zé:'r@ ”ajﬂ any 7{:-,& s oSt .:rg:f a¥ /afwéw& zékié/ |
7 744: ﬁr;/ r/wZ ( El’é;ﬁff é\{ )
o g g % Lutre. _ﬂewé_ 7'% Af?ff
’?13?9 a’lA ﬁ%‘ﬂ%‘lf %Mfyw&f? /Jrﬂz ﬂ;'/ ﬁ._a )&E
/)@Méé s -/,4{.5 Pm&w}%r}}/ Mryesrdat o % e 552'&5 Srsrssmed
tm ﬁmeﬁ KD, 12’1;’5’:‘:’."; e fos & /‘Jeo/j/‘ l
| | 745 (22

ooy clithter every arme Gty o an wnlsald zef and

A {h#ﬂf_ﬁﬁ%ﬁy,;, e
i (Z:/)/.{g/ mal vs Pﬁf;ﬂfﬂ‘;;{'/
a2 (//?ﬁféjjféd‘/ﬁ( i fﬁmmerﬁ*é’ﬂ:z{ L c/éf:'ﬂ;’:’:.’fécf i K ;//:5 7l 74*/&'
Commesien E;' ﬁ;’u//.{fﬁ é"g E)C A1 n r{-mzé'/ é’r.”?f f.:"':}?{f*f.c?/
Conde 'ﬁ_lft'far:- e cﬁbf/jew -74 J"x‘{’ 72;;' /v /éc /M‘;ﬁrfa}f
P/‘”"' | %: ﬁi.*,-/gy 6 hen ore 0¥ e;?/f’zgea/ with mifesy .
Pocder By an rf:_(@ea" zé;@f Jﬁf dcti reus, Lhe Mry St
‘/ﬂ{z g{%}:‘wé ehoment ;F% A oharged! il e j‘?ﬁ L5geifed
W ﬂm@e 3 it Py @f»% é)f 2 74/ Fef - céjm g Vi ok
rL/:?fE Z .{uﬁm’ ‘/iéé M@éé cﬁff/xﬂt (g-w)é f‘ﬁ-ﬂfé{) C‘Lﬂfiu>;
- 8- 5788




e uniﬁwék wf i Azt}?:g a5 He mﬂsféfémfzﬁﬁw B @ﬁ)
Thia 1r alos sl by e stote's opuiny stehmad (ohibit 7) el
lrse 1 ohiefy ol ity iy kst and oy spmpumod (et 1])

% nm.«';:;;rf z‘;)/ 71‘1‘-’ -Fr’é??é r’ftl‘u{r!éﬂf z?ﬂ?bmé/ Pfaéaftfra/ e JYHES
but enbarts Substotre die e zﬁﬁ K%M orbarr .
)%07/} )Qé@ f{ f‘/%/r@gf dland fhe Shte s0bn K fekve
OF 5 Ohittess );afhicﬂ,‘f:ﬂ aéﬂf*@ Sk @-%ﬁ ' ﬂﬁﬁ?ﬁ@
of phe Proiess Pz e [ ,frnwr’»mﬂ‘f’ﬁﬁ S (s ftine -

(W exennié By Rerrong)
W /ﬁﬂ%%é ﬁrmnu'" G)J ,:ap/r'éa::;,r z;m:,;“,-;.qé;’ w,fi-«;@ exhb 22
/4

J/Pé&&{; R /hw:"'a;:, J.,%Aé;ga qr/jMaﬁ:, g,w:fr:wy; rouorn a-’ﬁ'cff
e M Mé\{ Nf\a‘é’w : iy '1/’*6«" c.’nffr'/‘eify e fﬁz} &Mf [E ,} :

¢ £
M@ﬁ(}, /0) ey

‘{fh& Ev/aa-ﬂéfr{b /ZI,‘-"_.&?JJ/ &ﬁ?ﬂM T f?f'wailéz}(-d/ .,ﬂga-rr y
-gxzund' Gf_), Pw‘f%(ﬁ;r Py fhiw MM Lﬁ_wrz_’ wll araid K #t

i oty S ot prfissiully, thoky Buciy gt rele
aader Yhiv o dodtes 1 |

ﬂﬁé’; ?é’w '7//‘,=e-*x°= & ro S /f:fﬂy
Tieess Brsed up & ofebinet Ays¥

f}Zm@r Pelienr squin ploes
é:]fufe: m/hm— it "t‘%péy%ei issite i Losd bt I‘E/ﬂé& s £ A
e pere aJé /f}; sAH ;ezfmg J ?ﬁ?éf.:i/ Aﬂﬁvf Girphis palsaaay
28 it 3 2240 ()G) ot peums iz Cortenss rovens £

e (L5 Cﬁw/y&_-e Gt kel 5-72 65

-G~ 105389




C{D 7/’?:;/ {.gmm*/ Pa Mﬂ%méve 1 7@'% 4 C/L’/.‘g; Fe f?/iu,f'..é:ﬂ :.f.’-A
 eyidere il m-ﬁ% thsderesefy 30 Ho ome . bt The vl
Pg/r"&ﬂﬁ‘f ;"éﬂf" 741 LW/ & Mﬂf;ﬁﬂ/é} Aﬂﬂﬁwff 6&%{/ .r"’4

of e W8 (osbbobn . s STk . WhassausTiod, spe

‘ﬁva&{ ﬁa}ﬁr/% /;E.'Ié?‘éﬁ;w{if a‘/{léfl?&ﬁ& /:w.imf" fh & ”':‘f 4%

JFY Aot & il maé;‘-ﬁ . '
=7 g;me/ ?éﬂé/?n/ z»'/.é/)ﬂgp
"ﬁe skt ﬁ%ﬁ/% A cutorse &W e Rostrse ( crber
. 9 o JZ{—) e evictns Desprted o sl i g::;gﬁﬂz
| G Lhory o seisnd g mienke” (esduibibt)
7/;: WIE (Fetsepl %/f é?x/éfm?/ Afﬁ%@ 00 ‘/jf ﬁd-;‘.‘l“ /Mﬁ@!}d

M e ?rg_jucﬁé.,}r’ sesihled i aniher Fou Gk all
Wf? ﬂu Sdme  eyideri Mxéé _t"é#{V ja?'{}ﬁt;ﬁ -Jﬁe Seenef

P‘J/Br _E.}’ (o g

Py 3 i LA ..—-‘_,-,- A,,_._ et M R 2 ;__.J. ey st
beey /’/W"/ A 5 el M s Aok sr Especaglly Lhe
sty puirhase 223y fe oxeg o /ju:é d AR Bevdect W/ '
ngmﬂ?’: o A same b cHocyitedy wh cr ,;Sy;v:é;.?:;- .?g:,_,

S /)ijéﬂs-f s Ll spe Canme (w82 v Bl ﬁfp“'cf(/!-é:vaaa)

Pl Y5 Gt By e ) e
explons Yot olfehers/ el 2phis # em&réré}?x Frak .
o id of 46545 §97 End.

i *@Aﬂ'/{g '-';.Ei-iri('ﬁfat "h"cﬁa;&ﬁ'ff Prtsail’ﬁf‘
in @ 1855 “‘ﬁ‘/ fas e Fecidef 1y Far FJLCLKMMC)W%&Y
- - ~05390




iy dhe Estogn/ dihimg. S Hohe 3. oosy, 29705 434405
sl LS. b Sacae, $1 Fodd 4o of do7 . (5w 3 phizchayof
' eviderdg previal; Presedal tild a/ﬁr{/ be )ﬂ/.;;i:"ié(étf e ofithoct

, EIW nﬁ’uﬁ?ﬁf.
, @4@%6}&4&%& /> /zzax!i-zi-iéz/ﬁi%!v Lofte
Jechrst Claist. s ale US_v Litstrn, 822 7af of 7z

” %ifﬁé #?i /{/t‘f-!ﬂfr Mﬂ#ﬁ& J‘r.&h@’;f//eﬁﬂ{‘m? J/‘E:pfv M
.-e%y o/l s wnbruth nd areake s b aé_.&ma}/m/@vc/g&/&
y %w{- oz i, © GLoSS, Céﬁ.ﬁb_-) .

. /;7 ;&;ft Cenite e m%:rnz 3 e/'p/lmx/;ﬁﬁ/ 55’ Vja G’awr?f, Pso a/mf,@;p

% e ‘!f kit e ZMJ
i ¢c f;/_r,( 4 #Mx;éré- oy 4 74/{___! #
Lhe_eviinge in 3ft e Cidhe /5 the same, i beit relahed wilh

‘M C:;,E dﬂ:’fﬁ'ﬁﬂ&??{ 4 G ‘B "f _
7 ﬁ 3}/ g /%r-:g %/j/ﬁ/g

'_-4'1 WL e ey ‘.-‘_ i s, I= = o AT e Y e
725 cﬁrfﬁé &l /Q'Ic/ " /é::s.z_; sl 54@ SE '%f;'/' fja?r ,6;,«3} )

| 7{5}’4{ s /zm’ée{-*'vér’/,;ﬂ ki af) o Ao spe evidoni.
ke ﬂ'%fﬂe}a’ zé;‘é/ '1{ /9/27{";?/ /Pc'?{;f{c;?w /’&/}i‘% ﬁém{/

B CLMQ? E’jfe Stk f?az‘;f&eraf' "’Aeré‘ Héeam’ﬂ Mf"s@/f 4‘5&?’5 " iz
Aol wis 3 shan, ke sife prested €6 Yhe crt
‘ﬁ"e et Bame Cidente [evieind 17 he "'{};’?L/.-?:?hw/ﬂﬁ;ﬁ@
Sl ',4'/4@7’ /0, S« ﬂ’y c‘ﬁmff/ s Ifa?x?%c'/ﬁéf w7

.' /&Iﬂ:ﬂﬁj -/ét v lerid wdS Sebashed ga Al & /}% RS

| ﬂ“/ﬂ?lazé e gk i@//n?g for gzse QTGS w78 pf py (s,
~ 93y - 1h5391

1
!I




'7/53 fgﬁzﬁﬁ% a.f; .r‘r’a'f;ﬂ/&??t‘m& -‘-’ﬂf?ﬁfﬁﬂt/ e?'é:? ‘té o éérf
wis & pelater. Plotbmestecs ol Seo P@W MALS. 50895

%mE y ?pfﬁ'aﬁm&-‘ ';é// z{eéu— oA E?'&?fl ,é/é gﬁﬁf.}xz-/: /:'Z'V
. erths afff/mef' wuld fe o o abk 54374/0 e sHere
ﬁ[—,‘?ﬂ ?K&':ic’t‘-f sl M(écﬁ:’?ﬁﬁﬁf py Pﬂ‘-fe@/{-ﬁ a,;;"/}(" A e fﬁé@.‘&?.

| v/4 (orelusen o # gnunc/ (c/)J /Dy#ﬁ/'w* ,;;m.?/znﬂé? érméaw
5/';!’»:!:-74{'2;/& exh. é.-k = % 57%;154'44 g;uf'ﬁ 3/({ JF'-':’Z'*%, Jﬂﬁ‘iﬂ/‘ﬂ‘;ﬂ:

. ngm&, curivs, chissins whieh e i frereby’ Pophadet ; s
E.ntd&}“f ot Chis JW(‘/) ;

Ty
M?A%/ 7 méﬂ"%;j: e
SHodnts /'mf:sr,raf Qﬁéﬁmﬁ Zr domerstotor abore 15 (jmf

(_’-'[ )1 ;}E /KW Fc‘:}@ 'i/A#'f A&’?.‘f:?t{ﬁ iEuffL g:u/f/ 5;3115 Aiow &7
et bicy fesiog st Ypaf Gael ht wil wssist

| ﬂ?a/i’!d a;r;*ﬂr %‘%r} x‘*mﬂ?ﬁi/é. T E | .
. . _ A‘{fé'é -@tfrz?-_, 7‘)/{6';@ ‘& f30
s ?é /éﬂ.f" /;{ )(fa#’}V égé”’/aﬂ =7 {'Iéﬁ‘mf ,é,f?é .':'t:y.ﬁ/dwf -

, %P@;ﬁf ;e-zf-éfér comtantly  fruts s s gt rolohs
T b # e Core oF Oe ptert hibelf e rjff A{ﬁ*

/J?ﬁ?a-f Arbzr Qo .m%- st .Z’t.- Hsp B 2280 (I3)
73 gcf} J’} F&’f?b)‘f?d ‘_Scl.ﬁ’ar?fl"?/ﬁ'{ 94-" {’Pf“!{f"::f..aﬁ"‘." Few e ﬁ‘y ?ﬁf
LS. e preme lort " ool 52815 Fom ﬂﬁfmr}/aéw;aﬁ forkenl

v QI3e 1EASET,
-q($)- 05392




gf@“@ﬁ -

e@ sl wanrdl s Syt J 7{?;/.;5, & ro mwerest dbabd iy
:;@‘;er:zﬁk ok . 7-.*5:#' polatead ﬁff?"w.‘b- rg.ﬁf" o Ll‘w.'lic‘f/ ﬁﬁ‘;&” {m{,
.,fy Amerdotls € and 14 o Hhe U5 (astibber. see STetiadd ¥
WA suprs thenby vilafig petifiners ikl estrypl made
16tbotie 1 the S smendperd wihich patechp i3 made gyhintle & G
I 514?4??’ 4( 7/-'5! /?MMMJ‘:MM M# 7~ Mﬂédrﬁjﬂ%’ﬁ-;: 704,255 16

'/M Az ?aé/):ﬁ/ ﬁé;ﬁ/_’;y Spu ang/ Y5 L‘{a:: (Z‘) A el Aé—ej

e fist iy ans Jelllitled 25 Mo gﬁnw?/ Hen the echnd A
and bgfﬁfj 2 rasy Ue (ormel a&ééd&ﬁ%/ cpiie }ffeﬁ;gv" that
ﬁﬂf’p ) %1: VT4 ﬁflﬁf 4’/}/ !EEFJMZA{/Q S?émﬁ’tf P Me} At .aﬁg.,wr
sl poihin T it Dspf Cort s pewiieir of pedtince
AdBeas m:q‘?-';r {;a:"*ﬂ‘lz{‘ ety /ngr';&f A3 amrasien Jé’rf{/
Cessbit 12 X( Pge 4 1is ottt st some. thoin!’)

. : /e &mﬂa’mé /5 ﬂé’a’r/é :?1»37"”&’:1 m;ra;f;)/‘m:ms.
_E&u {;:—;,; EHrefoiie c/g e (15 0o phady esthbis] (zw-a¢ /,;:-A%/

saihle choctd A [érr’:ﬂ‘féﬁm iy

dsued & (oddiok K /4//@(3/5;%?"{ /Zrnjﬂmrﬁ e 157 LHE"
(faiy efitener faf mck. (et 13 Xoar) See afsc Ty
( erhibt Zﬂ/‘%my; R iter o Wotor Mtnosass S.¢ 4. Ne ::-wﬁ)

W the G orter o A" ?[47 e -ﬂeyew&f; haf pofitines

_ ,zz,w babastyps potfn sihy of fest o Fetool anbibe ol

Glam, ... Naely, & oot supanky vicbrer.
_ g Py %aﬁ{’ poere @M
apmé’% ‘yfﬂtm Hhe Fat }'ﬂﬂ{mm‘/ mﬁy the fee K woalids't 251
ﬁ%mz-:y :é?/frgj 4 (ﬁfﬁfé{)‘a X -{y i /afﬁstw?’{ 71 /f.‘..// o ?é /
irterreloty’ aéc'?"ﬁfi:!:,}# -,%gﬂm s sor ol didr}j/ Eearemy, _zé_f; ;
- = "05393




Te 58t hoet dz«,ﬂf grlected & 11y apniee dase gl
aé/ﬁa@,dw/m:j/ c&?tf&rfﬁ ?é: ﬂ&mﬁ g M{ém v gg%’ Aoy ;ygf% Ly
() The cot egplars st FFp fAeat TS puibes spmish ol
s e gphiable f He Sk By e 9 flmitont, Girly)
dors ot &) oo ¢ Hhutse s __2_,;) 1530e preckons? 3) tominzfin d;,g,ﬁ Jirh-

Sl axtei et fo 5 At e 2/ (3) oo e
i’_-!.) ﬁ. 42934 HW sorte Abgse 5 54744@ M«gy mefice ﬂﬂ?#ﬁﬁ'é%bﬁ?\ .
22Mhe s gn prelea mpbetl” s A‘f%-,-;éf ot Finey v Fovee
oF f&/&‘ﬁw o7 /_S:/ﬁy'm/ﬁw) 7et e wrnt wsparated sy JL- e
ot bt ,f) b ff?) Lormuitor ch{ jr‘aﬁmf/qz Ml /.zwr{ﬁ’ for J:Wﬁﬁz
e, (eshbit LY ORNR pewss,  fu di evidine (liyindt Sl . TELE)
Sy, the (ot peds Fo fin g Lt £ foper el o the
it fneler/ N Fovs Mwmr:a ﬁeﬁfé’é}f O ioe ﬁhff’-@m’{'- Sew /
Cetibit 5) jwlspacs b Cochibit R) Gorstons @gﬁ.ﬂ)&/@&

/f ,Z?%‘W;/ Mq/ /{M %m,q/ rlé ﬁféﬁﬂfﬂﬂw

AP £

Sl | dor Azl tlenveds L Cr 7t % N prdise LI :
pradysii = (Jap Sdictic = (et Extipe ) thr o ioels estip]-

%%‘; ‘i/.ée AR @‘bu}ﬂéf/g%ﬂey fé'fét;& %cﬁé I E’eﬂf}w f‘[ff::z}f _y‘ﬂxﬁ:ﬂ%r
U Ui fun th Scnd Gif mutaid vs 4 Gowinfn Ao

i %ézﬂﬁ‘ F2r o Hé};;w:' ‘%{e SEeng g_/:_, W o a?ﬁft?{/i; 728

T Wt F e ol %ﬁéﬁ;mﬁf thasie i Che ersof sy poel
w5 surn 0w Augef 25, zee Phacly, (o063 S decr
z% é)’ e er:;;/ ceorl™ Yhat Petmef dhe Geor? oF BeAd 7%3/5
vttt i Thic ofum . Ths Gertis dlic aure 1) evelone
@ [eiashal il G ot wir gaw Sh s pes J/%?cﬁ;u@ﬂ

- 0@ - 105394




,_2%5#4‘»’15/ “{/‘wé({r/éa ¥ “Ze (oor? J/J/za‘:rﬁ’ftfﬂﬂ)%rxyv /)‘m&a cSﬂr-#g@/
;ﬁjam and nits e @ T Fm chbordat’® fash Tl

d 4 # sapst. BT she e g Z:Mrz e
.2579‘4 I sutry Ix Jlf */E 6&:1? Mr‘}( ;,,,fo,&m/ ﬂg.dg;,._ Tz S
5W e 'fﬁc Ao ;:.v;% ?% Ve L%ﬁ‘crr.f”( cxhiKiF Z\)C?gt- HD

) ) -
« Setnd, atheny clans 13 Ao wrnt (ehibd i) PRJE 85, lriw 2029)
Z‘“”% e ig ' . )
— ... e pas Sou/ deise for e ﬁrﬂvaé/ﬁ/_
{M ‘gr}" J'Ea'@fﬁw;m}ﬁ '//fe AW-_QL“-\-?%E'G?JE o .?'/r'-:a;a ’@‘
eviletie dur whih _iradegushe sty fosel_fovg Provicted
_wntrl affer ccfodter a&iﬁ?’“ s f ]
/cjs il misteed” gay | 05e

. )4 : Y 4 Ve /

Py f'aé 74/1' ﬂwéﬁgﬁ Lﬁ‘f Culy eds f’MCléfQ WE

@, fhe fou eVidore wrs c@/&"_/ 2:%467,;/ puSioutel,
7/73‘ /@m’ &7 /%ﬁf?/ . a‘?j{?&‘&"f s ?ﬁé %;Zé (ism Jé::#;é'.r':.
(st e X ctoinry . G e Fase) tose Mo C2Ze57eS)

@ﬁf . ‘fZe é&"ﬁﬁ ' A"ﬁii‘/ﬁ- /{carr:jg WaES ¢ % ,{e ea?’c:t?{ eloing
. ;'%{ Vitlow  ruted 't‘;/ﬁiﬁ" a’wﬁj g o 98 praaf b
(b ﬁ:ﬁéaﬁﬁﬁ het Mo same B pisdiminr wrly en faiel ¥

af;( /}@rp- am{i’{ S Q@ qﬁj&% #len e fcf/f’,g o f?f-; b A e
K gret B i gy 77%‘1'?6;( 2 e/l r’z“‘f:qf A
':.f*/ﬁigf{:ﬁ c’ff?umlr?‘ /ﬁf&eﬁ?": fﬁaﬁrzi ?c‘z{:jm lﬁ?’n?g/éjjg fé;; .,/ -

T o] vt s Sifbhecd by toshe. B forie st
. 'Té ﬁ?éﬂrt et rf.;r" Fedl /i‘:'w/ f?/f?éﬂ;/?# 24 &'ﬁfé{; #;4’}' @d‘_}
J/A seieh méﬁﬁ{, Jets a5 ot Peporafile ﬂmj ‘C';"Z;dzs;f'/
) - -y N05395




. ;’.ﬂ/ ( sz{‘ﬂ’; 5?74 C? M‘f é"" ');.- ?@"7{ Aaslr- ff;é@;rlfn:)‘;- 4/ ﬁﬁe—m‘e_—* .:y::t-,-:i’::ﬁ)g,
&ta‘héul; /-28 ﬂ?%’:écﬁﬂ with =l ’}\7;71’5 - %&A’ﬂ_’_ X W/?ﬁ?’ '

| WJ 3@( a’::?' ’"f””!";: Qetreet fgf%/ J}{jﬂm&@? J f-}é’f{hjﬂzﬂ;-_, eleisine,
1t ich He [ Ae’?f‘fy' ﬂ“/"?ﬂ"@?’/;? 7@4’/’ é'ﬂ‘éfq?;? s ﬁrs ’ﬁfw{{é) :

57*%,- S IE A\// o deeesths A@ e Shotbns »
afg/f?’“ G’;z’;ﬁ/q 32;5’% part fﬁffﬁ ana )‘é@ri-a,. o/ {
. / =§ > |

Gk 17 (IS UEY
mw:% 541; Sttds of Ebudl ACTECT 2/ttt ttbey prewi,
Lhe Steullnd pusss hine bue safdiad o the THC. oo
| clowtistel” thre cg-m:" e.). /?fnéuy Vit s Aerathe
it wll 5"‘“’"’6 Amt ot EWM#}Y ,4.;;,,5 bd ragelet, Fcd e.;gm;f damssf
'4&"?‘( @,Fff qfath:/ P ﬂiﬂ-?ééﬂ?}, ?ﬁc ?4/ M 3 WE@ =2

?@ﬂéﬁbﬂ‘;&fé 3 ﬂf”f”éf (ﬁ&?/ﬁ M&A (¥l Thes ﬁm&fﬁ’ Iﬂiéc-;’

ﬁ@/@&!&ffg; %ﬂf} g ;”If;f"' /é/%jdg/‘}/é e qf#dﬁé,
A . Few K Lyh gy tal o Yoanxi ,.-.-"' 4 :

z

€ Zasrst

éa/ﬁ\}mméx% C«:.r?Z Zéf} {_f_*_{aﬁ?”h_a CZ'-'?'E%/ /fi‘rf ié 74& 447/
St ot Cer c:/ e séH ]még pretnsl Setor febu

' Gup s 7 Fetus ﬁ\,/{u/ ueder Z§ 5.0, § 2240 (X3 dbet rused”
e B ol a??mf {?‘f'?c‘frw.v}j ;&e A A u/ Sore Carsel
r 17a ngaﬂé Cj‘fr c{y .-:Iém-? o ﬁ’af Frel ;s;rfw ) et &%w
; G.-r;‘:t-an-" /B! @/ A2y ZP, ras rom 3’?/9?‘51'/ Cd 7’4{ ol

G g2, 12-(527 -

~ leto) ~05396




;; % Q/,,::‘fhd/ i'bsrf‘li’ errecd c?éfém;m;f' ?;)-’3% Zpyofiurrt '/%;;é.)&r
. : : ‘ ¥ Lo
75 a2 /mser 8 b a}%ﬁ’ ‘é Secuacl clegeve o0 o ﬁx/g
o ot Sy Ths vk fotbiomte (Loit- ] o
protess '{//f’mvéf C‘/ﬁf/ﬁg %;.?J/ )ﬂ:‘/méu-f ﬁ% the i /a,mn‘ e

58 ot [ Rty and Huadh Gosthkin ant M 17381,
and Ferow g€ 3((c).

» Mf -ﬁlﬂﬁé_ mxc(,prameuﬁfa 2 Phe 9/:'-&# 'fd'l.i'/_nm T O_&lf
Arfide purdear :‘fﬂf ckating 2/ Assers m Se Srid st
Ehe “6‘&!{ t"'drfﬁ& #ﬂﬁf Mﬁyﬁ ﬂﬂ#mé Pf/fﬁﬂ;ﬂff- e /Bffﬂif}
1,0 A‘ﬂ/ﬁ& o e cpdia! € bppl dechrane fre, tboge,

2 IL & -7;9;9/’?’36/ i Y il ‘L‘{’r;f/} Fhen 3@:«;{1 " Va/ﬁq';{b}(.

Fistl, MLs 209% i3 onbebed aret gppried a5 7 Ksser iiticht
b seand g, cspuislly whon Ure el odhsprtolle
?ﬂf# bty Z{%(/ z Shed, Sewy, 1he c:wr';/ f?ffﬁfﬂ'ﬂc'& sk
Astructue ¢ Do gpen - Sce Rosts o s 132 Ny, 1ia ey,

HF Pt ipog, 57 {Eﬁ-rj, ( i'f?g@_a &-H quhﬂ#& -Qf’ﬂmff-ffw-mf'i‘{ instractin e

L5

0 -..{ » &) 3 i

B~ of e ey — .~ s i, f

Tnvotantiory Mnsbudber 5 3 Rsiar o 020 of | otemfo ).
(G 3L ?&ﬁﬂ; Nr;ﬁf- w87 gty Livby EZ:% ,e:ﬁ?ﬂ’n@) ?2/,4;,?
?ﬁ/&ﬂ/ ;4.;(/@1/@ Fro=b g %Aﬁ/m}lﬁf;/ éé’f?’ _ '14 ///é; ‘/érf ' Cj#@ﬁ

in Ao TAF Lorsl il sppoboctlly € fhe Facks 2ssee, 3008 dlbbre

f?k#'; 7 Foeidelal Aorth. P M}fzfﬁf__*#k?ygsw;z

e X ity ot £ todont £ S

7*3}@%/ wastantoy o2 77 Fritebe ,?/J:,-,,a,rf;..; 5’?/ N Zocq (x)

el & Corrpf 5w oF fuo . NG g oW(  defius

i fessor sAchaclaf ;/%qﬁw 75 }M‘,{, ﬁf@ relospil’ here &
£ -1~ 105397




(nes Zopm Cf)>

EJH)ELA{E?’ MMJ.{;?#O’ 5 ‘fi‘;ﬂ' [f/ fé? /‘{&"HM ‘Am‘r ‘u.(,z“
ci"ﬂ}/ﬂ!éxf ﬁé ofs 2, i ‘74/? Ginatesstiy uitm gnéwéf' J:!?L ol e

@ Mﬁ%&@’@%&ﬂ&&?%

| nfadsl pusen Bt where e o o o /

O #otes po s o

" Jﬂm/cfmé‘;/ mmi(éuﬁjlé/ rz ‘|4¢. ;.4,.,'@4:‘(”@/ Z//A p%d)\ Ayf

.Aﬂw M?ﬁm{/ ,ﬂ;r/c-f‘ ’JFMIZ’ é%@/‘lﬂq Géﬁ‘ Bvnpsisni ot ﬂ[
ol J:f bsh A m yt’ puéaff;’y PrAcknze Scecht CoA SEete

m Fa ZT&KA:/ AR

! B Rosy Ok wnnbortiilly o
..ﬂiﬂ'f%d‘éé / /J )/ﬁéf?e' ﬂ/r/ ity r,éw 7 M/ rfé“f Feit
A réwf_j S0 n}?f"?é/fﬂ 4 ﬂwiq or m%,s ;_r,,w £, Af/ﬂfq
JHe W& it fdhe exthonte nohine et il guppct &
‘Z«if? ,,,.M«/ mizli v, Fhor 729 Crome 15 .rﬂﬂ/é-p‘é?}/mméﬂﬁé-

at Seend - f%;,fw Poeler o
@?7 //far 75 (e .Sr‘féré'm?L
0 % %,qu/ ﬁ{ '/}v s/x"m%/ s ﬁ%ﬂ’é pidkon  Zarl ?éiﬁ‘/mo-y

W s J;nﬂ: C‘f{?}zj‘ﬁé}‘"d‘f amré? or ML%,.& oL rregary’
Aimf L® fok nt oF Hhe e,uzfm mﬁm 75 s //ﬁgﬂ e

& Foadis ?Jv/»{fev’ mler. 3 (Y - Lortl 5534 95
11 (5% 0 2); Gl Ty o, Com. opeS), PP o ety psi

ﬁewré’ rleed uct sk o, A”g a/ Lhef Sysirde < aotbeit

m{/ ff«éc/ - }fwja/m% /‘DA/r cf/ﬁfdmve K g
é )Cﬂf' Py 2 s - pr 24 ﬁq:,r.«é/ﬂa?&éc m/éq/a_/?é

é& ; //f-'c’ ;’VWJ:!’@ C)‘w/a wwy  geartf cf/cgwf?/ ,.;éc. f/fa/v.-d’ '(‘)’Ee

- evialetie /‘Nexs;,v{v(r/ - tial c{rcf o &ff)/k:"f Seced - Degkes
 prshe, (&)= n05308




. 5u//éc*@4rﬁ€ f/aeisé fs é;wﬂ Lot 74 7k ':-.1/4 m/fftz’_* Crer 29

Sames) anceasinsble g o F B Zﬁg w25 2 etnchnse ¢F

::gﬁr}/ carnesdid s pufe bor fhere (ds ue Z;Z’;"'V F,t/’d){.zr/ae;/

e Clite fird Hegpd” ple [htnzst amct o e Hgert

FS& iﬁ!e' Zndd ﬁa%ﬂ” Al @ﬁ%ﬁ aoken ?/mé&uﬁ.ﬁ] /:c/fé-w’ .

- Pfd uere cndatire oF e dhitnnshe o Ko el

Ar;ﬁy m)é gg:'f‘r&fﬁ?,@(f’ _-&?7{1-" d"'/ dﬁr?%e{:;j ,;pﬁz ,&f;éj gl

: :aa}asari ‘ (éece ekhvk {-ﬁ zz-} MEtriaf . o, . Saeriepes . . _dmé)

, 7,;71 es/aeaféffy prre angize o Ao priec outborsts anel grfacks on feor
%ﬁwg&f Sustrred and So et myidadid afrctinie o

N m;gjvmld . ) |

| 45 & /A,-».-méf/ | {mfﬁﬁ( 2% fﬁ/"ﬁfe"&df' vy S éﬁ?f
#5500 (et 20 ) page 3 doia i) e eviins Olearks Sypectee
;g "%"ﬂ"/ﬂ} ﬁy";xﬁﬂm— g Stk ébf M}ﬂ r'ﬁt’/?‘(?@Zt’_,
By gathiny the Blde. M Cfalt & pbic [t
AN Sy By Bobeme irheiahi /% Phpd &

::;%/ ffé . W/‘_;Ef %’éﬂ ﬂ/{:\:* {ZMJW/?{'{ ;'f'f)crfy,fﬂ :rédyqé‘

ko 8 §:

, et 6% ey jntoiafed.
% b /:L (ﬂéﬁv&f}/ /?-,ws-r‘ e A5 EM Cetatin .

Lk ol G dens! f Rbbinis 1ipt £ Ao

Zj;r-f' }432‘5’&#%" et A ﬂw'}/ :)A 21 Feedart a@'//rééﬂx_,
wBF  &q é"rﬁ’«"‘t‘é’i’#"( anvetsnsfl o ?{'r:m_:ﬁé‘/rt;} .:."d Jéué Lhek are
dre ghads puitradahed _35}/ # O L1 @qw;ér&a * eth donve fA{'

: 7(“?’5 20 ::*3‘\ 27y CI8E | g f'/Y- Uﬁz;aec:“{y St .
ﬁc\mf taw, 7 i sl cenrasonsfly 2 Shate & feste cmfidie
chipatd rosues of moters/ Bl wileat foldeiy da endeotias

- (- "05399

m;r)'fé/ J '//f‘e &ar‘f rEé.:




L e

Ca
1

B
Wi o oBE =2 Oh bh e W R e

- e S mes el wmt ek
o o e W R =

HEERBE

[
aa

e 3:14-cv-00477-RCIH-VPC Document 7-2 Filed 12/01114 Page 108 of 114

The State contended that the evidence would explain why Whitmarsh
returned to a relationship with O'Keefe, 14 APP 26565-67, but this was
irrelevant, and delay related to this evidence ia not supported by good cauae.
. DUE_PROCESS REQUIRES JURY INSTRUCTION ON
. INVOLUNTARY MANSLAUGHTER,

The district court erred in  determining that Involuntary
Manslaughter is not a lesser included offense to Second-Degres Murder. 12
APP 2078. The denial of 0'Keefe's request for an Involuntary Manslaughter
instruction deprived him of constitutional due process. All of the elements of
Involuntary Manslaughter are included in Second-Degree Murder, and some
evidence supported the finding of Involuntary Manslaughter. See Rosap v,
State, 122 Nev. 1268, 1263-69, 147 P.8d 1101, 1106-09 (2006) (esetting forth
requirementa for entitlement to instruction on lesser included offense); In
the Matter of Somers, 31 Nev. 531, 535, 103 P.1073, 1074 (1909)
(Involuntary Manglaughter ia a lesser degree of Murder). O'Keefe's
proposed instruction was also appropriately tailored to the facts in thia case.
Ses Brooks v. State, 124 Nev. __, 180 P.3d 667, 662 (2008) (instructions|:
should be tailored to the case).

O'Keefe's proposed instruction provided as followe:

Involuntary mn;mlaughter ig the unintentional killing of &
humen being without malice aforethought, but in the
commission of a lawful act which might probably produce such

; I
consequence in an unlawful manner. £y
If Brian O'Keefe unintentionally or accidentally killed i
Victoria Whitmareh during a lawful act, but in doing o acted !
with wanton or recklese disregard for human life that is not of Eh_
the extreme nature that will support a finding of implied malice,
then the crime is involuntary manslanghter and not second-
degree murder.
7 APP 1057, This instruction was a coryect statement of the law. NRS
200.070(1) defines involuntary manslaughter, as relevant here:
23
NGS5300
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[Hjinvoluntary manslaughter is the killing of a humsan
being, without any intent to do so, in the commigsion of an
unlawful act, or a lawful act which probably might produce such
a consequence in an uniowfu! manner, but where the
involuntary killing occurs in the commission of an unlawful act,
which, in its consequences, naturally tends to destroy the life of
a human being, or ia committed in the prosecution of a felanious
intent, the offense is murder.

NRS 200.010(1) provides that murder is the unlawful killing of &
buman being with malice sforsthought, either express or implied. NRS
200.020(1) defines express malice as “that daliberate intention unlawfully to
take away the life of a fellow creature, which is manifested by external
circumstances capable of proof” The crime of Second-Degree Murder may
involve an intentional killing with express malice but without the admixture
of premeditation and deliberation, i.e, a killing that ia the result of
passionate impulse but not within the definition of manslaughter. Byford v,
State. 116 Nev. 215, 236 & n.4, 994 P.2d 700, 714 & n.4 (2000). The
alternative form of Second-Degree Murder relevant here is based on implied
malice. Malice js implied “when no conuiderable provocation appears, or
when all the circumstances of the killing show an abandoned and malignant
heart,” NRS 200.020(2), “Abandoned and malignant heart” refers to an
extreme reckleseness regarding homicidal risk. Collman v, State 116 Nev.
687, 712-13, 7 P.3d 428, 442 (2000). See alsg Kevs v, State, 104 Nev. 738,
738, 766 ¥.2d 270, 271 (1988) (implied malice signifies a general malignant
recklessness of others’ lives).' For an implied malice murder, whers the
felony murder rule ia not applicable, the defendant must intend to commit
acts that are likely to cause death and that show a conscions disregard for
human life. Collman, 116 Nev. at 716, 7 P.3d at 444: United States v,
Moitweiler, B2 F.3d 788, 771 (7t Cir. 1996) (criminal recklessness requires
that the actar is conscious of a substantial riak that the prohibited eventa

will come to pass).
29
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In contrast, Involuntary Manslaughter requires proof that the
defendant acted with groas negligence, defined as “wanton or recklesa
disregard for human life” but not of the extreme nature as will support a
finding of implied malice. IUpited States v. Crowe, 563 F.3d 969, 973 (9%
Cir. 2008); Cal. Jury Instr., Crim, (CALJIC), T ed., Section 8.61.

The evidence here supported a finding that O'Keefe may have been cut
by grabbing the knife blade in self-defecse, 10 APP 1590-54, 1596, He told
police that Whitmarsh tried to stab him. 10 APP 1699. There was disarray
in the bedroom indicating a struggle. O'Keefe was extramely intomieated
and failed to respond appropriately once Whitmarsh was injured. A jury
could find from this evidence that O'Keefe acted in self-defense but in &
grosely negligent manner, The denial of O'Keefe’s right to have the jury
ingtructed on thia lesser offense unfeirly risked conviction, and, combined
with the prosecutorial misconduct, Likely led to the deadlocked jury. See
Rogap, 122 Nev. at 1264, 147 P.3d at 1108 (instruction: on lesser is required
because of the "substantial risk" that a jury will convict despite a failure to
prove the charged offense if the defendant appears guilty of some offense). If
O'Keefe is required to etand trial again, Due Process requires that he be
granted the Involuntary Manslaughter Instruction.

CONCLUSION
For all of the foregoing reasons, Petitioner Brian O'Keefe respectfully

requesta that this Court grant him the relief requested herein. :"'i
Dated this 7% day of April, 2011. 4
8 0
Patricia A. Palm, Bar No. 6009 ~
1212 8. Casino Center Blvd,
Las Vegas, Nevada, 89104
(702) 385-8113
Attorney for Brian O'Keefe
10
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STATE OF NEVADA )
) e,
COUNTY OF CLARK )

PATRICIA PALM, being first duly swrrn, deposss and says:

1.  That she is an attorney duly licensed to practics law in the State of
Nevada and s the attornay appointed to represent Mr. 0Kesfs herwin,
2. That Counssl has resd the formgoing Petition for Writ of Mapdasus,
|or in tha Aberpative, Writ of Proliihition, und Request fhr Stay of Trisl, and
knowe the comtants thirain and us to thoss matievs they hre Oroe and correct
and as to thosy matiars hased on infrmed and belief sha is ndormed and
| bolisves them to be trus,

3. That Mr. O'Keafh bas no other remedy nt law available to him upd
that the only meany to sddress this problem is through the instant writ.
4  Tiat Counsal signs this Verification on bebalf of Mr. O'Keef, mer
his direction and authorisation and farther states that Mr. Koo in
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19 [|curreasly in custody of the authorities of the Clark Couaty Detention
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CERTIFICATE OF COMPLIANCE
I hereby certify that I have read this Petition, and to the best of my
knowledge, information and belief, it is not frivelons or interposed for any
improper purpose. I further certify that this Petition complies with all
applicable Nevada Rules of Appellate Procedure, in particular NRAP 28(e),
which requires every assertion in the brief regarding matters in the record,
to be supported by appropriate references to the record on appesl. |
understand that I may be subject to sanctions in the event that the
accompanying Petition is not in conformity with the requirements of the
Nevada Rules of Appellate Procedure.
DATED: April 7, 2011.
St

PATRICIA PALM

NEVADA BAR NO. 8009

PALM LAW FIRM, LTD.

1212 8. CASINO CENTER BLVD.
LAS VEGAS NV 89104

(702) 886.9113

Attorney for Petitioner

2-1527/
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on the 7th day of April, 2011,
she personally delivered a copy of the forepoing Petition for Writ of
Mandamus, or in the Alternative, 8 Writ of Prohibition and Appendices to
The Honorable Michael P. Villani, RJIC, 1i* Floor, Department 17, 200
Lewis Ave., Laa Vegas NV 89155, by leaving a copy at his chambers with
Cindy DeGree, hia Judicial Executive Assistant, who accepted the
documents on his behalf.

It 1= understood that counsel for Respandent will be served via the e-
filing aystem.

Dated this Tth day of April, 2011.
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PATRICIA A. PALM
PALM LAW FIRM, LTD.
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Case 3:14-cv-00477-RCI-VPC Document 7-2 Filed 12/01/14 Page 114 of 114

IN THE SUPREME COURT OF THE STAYE OF NEVADA
OFFICE OF THE CLERK

BRIAN KERRY O'KEEFE, Supreme Court No. 55109
Patitioner, : District Court Casa No. 250830
V8,
THE EIGHTH JUDICIAL DISTRICT COURT
OF THE STATE OF NEVADA, IN AND FOR
THE COUNTY OF CLARK; AND THE
HONORABLE MICHAEL VILLANI, DISTRICT
JUDGE,
Respondents,
and
THE STATE OF NEVADA,
Resal Party in Intorost.

o MENTS

TO; Hon. Michael Villani, District Judge
Palm Law Firm, Lid./Patricia A. Palm
Attorney General/Carson City/Catherine Cortez Masto, Atiomey General
Clark County District Attornay/Steven S. Owens, Chief Deputy District Attorney

You are hereby notified that the Clark of the Supreme Court has recaived and/or filad
the following:
4/8/11 Filing fee waived. Criminal.

/811 Filed Petition for Writ of Mandamus. or, In the Aitemnativa, Wit of
Prahibition, and Request for Stay of Tral.

4/8/11 Filed Appendix to Petitton for Wit Volumas 1 through 14.

DATE: Apm 08, 2011
Tracie Lindeaman, Clerk of Court

i1Z-15274
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NEVADA BAR NO. 8000
AL VEGAS NV o108 S0 FILED
Fr sl e
n: A -
Email: Patncia paim! it com
Attomey for Brian | &%ﬁf
DISTRICT COURT
CLARK COUNTY, NEVADA
STATE OF NEVADA, CASE NO: C250630
Plainti, DEPT. NO: XVl
V. :
DATE: M 3, 20/0
BRIAN K. O'KEEFE, i
Defendant. : 5/,' / 3’ 7

NOTICE OF MOTION AND MOTION BY DEFENDANT O'KEEFE TO ADMIT
EVIDENCE PERTAINING TO THE ALLEGED VICTIM'S MENTAL HEALTH
CONDITION AND HISTORY, INCLUDING PRIOR SUICIDE ATTEMPTS, ANGER
QUTBURSTS, ANGER MANAGEMENT THERAPY, SELF-MUTILATION
AND ERRATIC BEHAVIOR

COMES NOW Defendant Brian K. O'Keste, by and through his atiomiey, Patrici
Paim of Pakm Law Firm, Ltd., and hersby moves this Honorable Court for en
alowing him to introduce evidenca of the allegsd victim's mental health condition and
history, inciuding prior suicide attempts, anger outbursts, anger managemeni therapy
sedf-mutitation, and erratic Hbehavior,

This Melion is made and based upon the record in this case, including the pa
and pleadings on fille herein, the Constitutions of the United States and the Stata
Nevada, the points and authorities set forth below, and any argumant of counsal at
i
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time of the hearing on this Motion.
Datad this 218t day of July, 2010.
PALM FIRM, LTD.

e ot

Patncla Faim, Bar No. 8008
1212 Casing Canter Bhvd.

Las Vegas, NV 89104

Phone: (702) 388-8113

Fax (702) 386-9114

Attormay for Defendant O'Keefs

NOTICE OF MOTION

TO: STATE OF NEVADA, Ptaintif; and
TO: DAVID ROGER, District Atorney, Attomey for Plaintiff

YOU WiLL PLEASE TAKE NOTICE that the undersignad wili bring on the abov
and foregoing MOTION BY DEFENDANT O'KEEFE TO ADMIT Ewnm;
PERTAINING TO THE ALLEGED VICTIM'S MENTAL HEALTH CONDITION AN
HISTORY, INCLUDING PRIOR SUICIDE ATTEMPTS, ANGER OUTBURSTS, ANG
MANAGEMENT THERAPY, SELF-MUTILATION AND ERRATIC BEHAVIOR on
_&_day of _‘ﬁgc.. 2010, al the hour of .m., it Dapariment No. XVIi of th
above-entitled Coun, or as saoon thereefter as

counsel may be heard.
DATED thie 21st day of July, 2010,
PALM LAW FIRM, LTD.

Hwada Bar No. 6008
1212 Casino Center Blvd.
Las Vegas, NV 50104
Efnﬂj 6.9113
tiomey for Defendant O'Keefe
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.I.(lﬂiq' l] L"ll.i[-i[ll.i'

The State charged Defondant Brian K. O'Kaefa with murder with useof a de
weapon. He entersd a plea of niot gullty and invoked his right to & spdedy'ﬁiai‘“-
State filed a motion fo admit evidence of other crimas, which D'Kaefaoppmd T
Court ruled that the State could introduce avidence of threats to the allaged K
Victoria Whitmarsh, which witness Cheryl Momis claims wers made by G'Kuﬂa and hi
claim of proficiency at kibing with knives, mumaﬁmmmmmm f ;
Court fusther ruled that the State could introduce cerfifled copies ufthupﬁm.!ﬁm
of Conviction for felosy domestic battary, which Involved Whitmarsh, Furlhar ir'c':* ',
testified, then the Stata could inquire into his other prior felony convictions, Fursuani to
the Court's nuing on his prior Judgments of Conviction, the State is panmtted to
introduce only the detalls of when O'Keefs was convicted, In which jurisdicﬂnn md et
name of the offanses, and with the felony domastic battary, ﬂnfactthai'rﬂﬂmmh had
testified against him in that case. 31609 TT 2-10. S --:

The instant case was trisd before this Honorable Count bogiming Marm 16)
2008, O'Keefs was prohibited from Introducing svidencs regarding Whﬂlmrsh a manta
health condition which caused her ic be atratie, have unmntmnad anuar attam
sulcide by overdosing and cutting harself with knives and aciascrs umuan atm.pad a
required anger management therapy. Afer five days of trisl, on hhfmzn 2009 _
jury returmed a verdict finding O'Kesfs guilty of second degree murdﬂrwﬂhuuﬂf
deadly weapon. On May 5, 2009, this Court sendencad ('Kaefe to 10 to 25 mru iu
second-degree murder and a consecutive 58 fo 240 months {Btuzn yaars}mt _
daadiy weapon snhancement. ey S

O’Keefs timely appealed i the Nevads Supreme Court. After bﬂeﬂna thu cn
raversed O'Kesle's conviction, agreaing with him that the district court urrnd by givh

alternative theory of second-degres murder, the charging docurment did nut all.aga
alternata theory, and no evidence supported this theory." The Courl expin_inqq.

3

ihe State's proposad instruction on second-degree murder ber:auu it sart fnﬂh an

"N3310




10

11l
12
11
14
13
16
17
1B
1%
20
-
2
23
24
25
25
27

28

cammitting an unlawful act and the evidence prassniad at triat did nr.rt support thi

Stataa charging documant did not ailege that O'Keefa killed the victim whilu he

theory of second-degres murder.” M_L_ﬁmg NSC Docket No. 53859 Drdar 0
Reversal and Remand (Apnl 7, 201C). The Court further stated, *The dil;t_rict_.:cowt'
error in giving this Instruction was not harmiess because it is not ::Iearberond
reasonable doubt that a rational juror would have found O'Keefs guilly nf aamn
degres murder absent the error.” Jd, at 2, Having revarsed on this umund th:a Cou
declined to address O'Kesfe's remalning contentions, which inciuded mntmﬁon th
the district court emed by refusing O'Kssfe's request to present evidence of Whitmarsty

erratic behavior. A
After ramand to this Cout, trial was reset to begin on August 23, zo"1‘+j_u_; _.-_3.}'-
STATEMENT OF FACTS '
Tha prior trel testimony In this case showed that Brian O'Keefe anq, Viet:
Whitmarsh met in a trestment facility in 2001, 3/47/09 TT 18, 3/18/08 TT 133-54 Th
dated and co-habitated off and on and had what could be describad ‘as’ 8 ve
tumuliuous refationship. 31809 TT 185-80. In 2004, O'Keefe was convictod

egainst Whitmarsh. O'Keefa was sentenced to probation, but his. prpbaﬁan
ravoked when he was convicted of a thid offenze cfdmnmbauﬂymmst
Whitmﬂ‘sh and ha went to prison in 2008. 31808 TT 139.4u 3!19!09 TT 15?—3&
Whitmarsh testified egainst O'Keefe in the domestic battery case. 3/18/09 Tl-' 13& :
When O'Keefe was released from prison in 2007, hemalandbagan_
reiationship with Chevyl Morris. 3/17/08 TT 10, 3/19/08 TT 189. Hs wuuld afl'.an spea
to Mormis sbout his previcus relationship with Whitmarsh, and even axmssod tn hei
that he still had strong feelings for Whitmarsh. 3/17/08 TT 13-14, 37. Mmis :Jairmd af
tral that O'Keefo sald he was upset with Whitmarsh because she put him in pdsqn and
he said he wanted {¢ “kill the bitch.” 3/17/09 TT 14-17, Mormis testified that U K.aafa
at ohe point to ba with Whitmarsh, and then telephoned Morris, asking her to move

4

prior sulclde attempts, anger outbumsts, anger managumnt tharapy, sari-mulﬂation, and :

burglery for entering into the couple's joint dwelling with the Intant tn mmmil u u'ltm i
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of iheir jointly shared aperiment s0 Whitmarsh could move in. 3/17/09 TY.14. - Moni
testified that Whitmarsh got on the phone with her during that cal and tofd her &he h
decided to resume her relstionship wilh O'Kesfe. The two of them appsared 1o be
loving couple and were open about their relationship, 3/18/0% TT 259, 3!19!09 TT 1
21, 3038,
At about 10:00 p.m. on the avening of the incident, in Ncmmbnr ZDDB
neighbor who iived in the apartmant below O'Kesfe and Whitmarsh hesrd wha, o
‘described 23 thumping end crying nolsas coming from upstairs. ansms Tr 135-35.
The nolse became so loud that it woke her husbend, Chiaries Toliver; wtio wai.in be
nexdt to her. Id. at 188-200. Toliver went upatairs to inquire about the nul#u und fuun
tha door to O'Keefe's aparimant opers. )d. at 208-209. He yelled lnsir.ra ta gut
cccupants’ attertion, at which time O'Keefe came out of the bedmom and shouiad
Toliver to "come get herl® [, at 208-10. When Toliver enfered the bedrncnn ha sa
Whitmarsh lying ort the floor next {o the bed and saw blood on trmbadm M,
210. O'Kesfa was hotding her and saying “baby, baby, wake up, don't 6o e tkath.
Mg, at 210, 224. O'Keefe did not atop Toliver from going in the apm‘trrmnt nruﬂ'vamis
fight with him. id. et 224, Toliver left the apartment Imﬂmdiatﬂy and- shouﬁad at
neighbor who was outsids to call the polics. Id, at 213. He also’ bruuaht T
Asmbruster, another neighbor, back upstairs. Id, at 214, O'Keefa was. Iaﬁl‘ ",'f‘"ld
Whitmarsh and told Armbruster to get tha hell out of thera. _d,_at215 Armbﬂm
called 811. id ot 238. He thought that O'Keefe was drunk. id, at 240, 245.. . "
By this tme, shortly afer 11:00 p.m., polrmlmdmﬁvadmmam Efwms
TT 215, 3/17/09 TT 65. When they entaned the bedroom, they found ’Mlitmnrsh lyﬁ-ng on
the floor next to the bed and an unarmed Q'Ksefa cradling her in his am'tl and slmkin'
her head. 3/17/09 a4 87, 96. Tha poica befisved Whitmarsh to ba dead and'orde
O'Kesfe to ot go of her, but he refused. Id, st 5152, 6061, 87. Thie dffice
eventually subdued him with a taser gun and camled him out of the badruom'. __d,
O'Keefe was acting agiated, id. at 73, the officers tastified that he had a strnng odur ol
alcohol on him, and he appeared to be extremely intoxicated. Id, at 127-28, 3!15!09 T
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‘1117078,  Much of his apeach was Incoherant, but gt one point he said that vmnmmn

¥

stabbed herself and he also said that she ried to stab him. 3/17/09 TT 55 HE 82,
They amested him and brought him fo the homicide offces. 1 HEE 1'1' 77,
Subsaquent to his amest, O'Keefe gave 8 rambling statement Indln:ating ha wua n
eware of Whitmarsh's death or its cause. 31&DS TT 133. Police interviewed hlm 8
1:20 a.m., at which tima he was ¢rying, ralsing his voice, talking 1o himself, and slurrlnn
Detectiva Widemann steled that during tha intarview O'Keefe sma!leﬁ ha&vily
alcohol, and when polica fook photographs of him at about 3:55 a.m., thoyhaﬂtohol
him upright {o steady him. 3/18/08 TT 14642, Wildemann said it wu pmﬂy obvln
that O'Keefe had bean drinking, howaver, law enforcament did not obtain a tast far h
breath or blood alcohol level sither before or after the interview. Jd,  =° ';'
Whitmarsh had also been drinking on the date of the incident, and al tha tfma
har death, her biood alcohol content was 0.24. 311809 TT 04, 117, She dlad uf on
stab wound to her slide and had bruising on the back of her head. - Jg.atﬂs 103,
Medical Examiner Dr. Benjamin testified that Whitmarsh's toxicology - scrasn mdmtad
thatshawastﬂmg Effexcr and that drug should not butakenwithalmhor 1;.Lat ma
Whitmarsh had about three times the target dosage of Effexor in her. systam 3!1' _
TT 84-98. The combinaticn of Effexor and akohol could have muaed nmdety
confusion and anger. 3/19/08 TT 85-96. Whitmarsh aiso had Hepatitis C and
Cirrhosis of the liver, which is known to cause bruising with only s!lghtpmsuumla _
body. 3/18/08 TT 83-87. Whitmarsh's body displayed multipie bniises at lhu tima
Benjamin examined her and tha bruises wers different colors, but she muld ot sa',r thy
they ware associated with Whitmarsh's death or otherwise say how long ann Mi{marsq
sustalned the bruises. 3/18/08 TT 115. DNA bslonging to 0'Keefe and to Wl'lﬂmmh
was found on a knife et the scena, 3/18/09 TT 62-67. T
O'Keele testified. 3/19/08 TT 177. He acknowledged his problems unmmuohni
and described his istory with Whitmiarsh. i, et 177-93. He disputed Morris's'glaim
that he sak! he wanted to kil Whitmarsh, but he acknowledged being arigry: with her. 1g.
al 190. It was Whitmarsh who calied O'Keefa and initiated their renewod relationship.
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apariment. |d. af 197-98. In November, 2008, Whitmarsh was stressed hamus'auf her

ks

Id, at 191. He was aware that Whitmarsh had Hapatitis C when s_h_a mmad‘inrto hq

financiat condition, 3/20/08 TT 17, A couple of days before the incident at Issus here,
Whitmarsh confrontsd O'Keefe with a knife. Id, &t 18-19. She had been drinking and
was on medication. Jd, O'Keefe had not been drinking that night and was:able tc
diffuse the situation. Id, @l 19. On November §, 2009, O'Kesfe lsamed that he wm.lld
be hired for 2 new job and had two glasses of wine o celebrate. Jd, et 21-2{_5_) Keefal
and Whitmarsh went o the Paria Casino whers they both had drinks. ld-at, 24—25
They retumed home, and she was upset and went upstalrs while he . radinad in ﬂ!q
pessenger seat of the car for a perod of time. |d, at 28-28. He went upstaim and then
smoked outside on & balcony whils she was In the bathroom. Id. at 29-35 Ha then
went in the badroom and saw Whitmarsh coming at him with a knife. J.EL at‘aa Hey|
swung his jacke! at her and {ofd her to get back. Jg, He knew that she was n'r_a_l_il__gt himy
about & lot of things. 1d, He grabbed the knife, she yanked it and cut his hand. iq, a
33. They struggled for a period of time. |d, at 33-36. During the struggle, she héld tha]_
knife and feil down, ke fell on top of her and then he reallzed mntshowubleedlm
at 3537, He was siill drunk at this point and was trying to figure olxwhat hnnpanad
Id. 8t 37. He tried to stop the bleeding and panicked, Jd, at 38, He tred takwma

Whitmareh and asked his neighbor o call someona after the neighbor mmn m '

id at 4. O'Keafe denied hiting or slamming Whitmarsh. |d, at42. He tesﬁﬁed that
did not intantiunally kit Whitmarsh, but falt responsibie because he drank. thut nlght an
he should not have done so. jd, et 49,
During trigl, the State objected o the admission of any tnstrmnny mncami
Whitmarsh's suicide aftempts and 1o admission of documents conceming’ 'MIWrsh'
madical history. 3/18/08 TT 81. O'Keefs’s counsel submitted points arid. aUﬂurfﬁes
o the admissibility of evidenca showing that Whitmarsh had a hlstar,r of a.u
allempts by overdose and cutting herself, depression, panic disorder, angur nuthumts

1
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and incidents with ssif-mutilation by cuiting. See Defense Pmpoud Exmbit E {un
with this Court); 2 ROA 265. Tha Court found that Whitmarsh's attanmtod su"
wers nol acts of vicksncs and found that the teslimnny ang evidence from the madlca
records ware not admisslble. 3/20/08 TT 7-8. The Court also prahibited amfon ¢

evidence conceming her anger management classes, |d,

ARGUMENT : e
D'Keglfe has 3 fundamentai federal and sipte constitutiona A -'-'-J' Lk
gvidence in his defenss periainipg to the alleged victim Whitmars | u..n-'-_
haal pnation and history and iis manifestations through con 'L_."l s {ding
jor pattern o U Dangyior and anger control prohlems. i sipbort of hile
aime recerding the sequence of svents d_bhig innocent gctions during the

O'Kesfo renews his request to present avidence in his defense, by wa of e
testimony summarizing Whilmarsh'a msntal heaith ' history and mncﬁtmn and
manifestations through conduct, by admission of portions from madlml
documantlng the same," and by way of his own testimony regarding hls knmvladga o
Whitmarsh's mental health condilion and its manifestations. g

Having been Whitmarsh's partrier on and off since 2001, O'Keefs mwl

at the tima of the incident of her mental health history, which Inctuded multapla: Helde
attampts. both by overdose and cutting hersaif with Itnlvaauradsaum, mamth
she salf-rnuhlatad was aware that she had uncontroflable anger nutbumts
problems when stressed over refationship issuss and when abusing drugs ar alcohal

and that she was aftending anger management counseling. . Y
This evidanca supports O'Keefe's testimeny regarding the avents ieading up tc:

Whitmarsh's death and his innocent response fo her aggrassion, ‘and’ as auch it j

relsvant and highly probative on the issuss of whether Whitmarsh Wwas al‘nna in

"The State has previoualy stipuiated {o the authenticity of these records, whir.:h nm un
fle with the Court as Defendant's Proposed Exhibltﬂfmmthapncrtrial fos F

a‘ [
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np;nmam and having a fil ¢f anger when the neighbors heard hanginnmlm (aﬂ
O'Keefe contends that she must have been and which would explain h‘ulacknfﬂmh
brusing as would ba consistan! with the State's prolonged-abuse thecry. af tha msu}
whather she had taken the kitchen knife info the bathroom of the master badmnm wh-en
she was alone in the apartment (as O'Keefe contends she may have baan pfapamu i
harm him, self-mutiiate, or commit auicide by overdosa and cutting, which- Ii mnsistw
with the facts that she had three times her prescripiion dose of Effexcr in- hafsystsm
and had an appsrent injury on her hand); whether she was holding tha lmrfa when
O’'Keefa entared the bedroom (C'Keafe contands that she was helding tha knn‘e and
surprised him);, and whether sha charged at O'Keefs in anger {as sh& has
documeanted history of anger contral problema, which may have béen mrbatad
the mixture of Effexcr and aicohol In her system). L

avidence of O'Keefe's state of mind and whether he balleved Whitmarsh was going td
harm him when she came at him with the knife — he knew she was unatnbb anl:l
dangerous whan upset, espacially whan under the Influence of alcohot and dn;lps

The medical records from which E'I(ufamhstnadmﬂmrptsm upﬂn

which his expert will rely show as follows:

October 2001 Admission to Montevista Hoapital (whan Whitmamh lnd B;Ian marl:}

Whitrmarsh was admittsd October 31, 2001 after she cut BOtH. wrists- .
with a kniife in whltsnnnpamdwu her fourth suicide sttempt. ‘She-
wag on the medications Celexa, Xanax and Vistarll. She waa dlagnuae;f_.;‘

L

with Major Dapressive Eplsode, Panic Disorder with Agoraphubia. .

May 2002 Admlssion to Montevists Hospital

Whitmarsh was admitied on May 21, 2002 becayse she'd baan uaing
Xanax, Lortab, Oxycotin; she was blacking cut and unable to function at
work; withdrawal was severs; consequences of use included severa .
dysfunction In her relationship with husband from whom she is separstad; = -
psychiatiic history was reported as follows: "She has savere anxiely-and’
depression; she was sufcidal and hospitalized at Montevists Hospiisl in
Oclobar of 2001 for an overdose and culting her wrisf. She also

The evidence relsted to Whitmarsh's mental health histery is also mnubmtlvd
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overdosed In 1983 and was hospitsfized.” Her disgnosia was oplate
depsndence, confinuous, anax dependence continuous, _.mﬂji:l_f-_:-
depression, recurrent, e

September 2006 Admlission Montavista Hospital (this admlmun wu during
Brian's Incarcaration) G

Whitmarsh was admitted September 26, 2006. She was dlagnnsad al '_
Blpolar, Dep; Polysub dep; liver cimhosis wiascites; Hep C; underweight;
gard: soclal; maritel. The Raport of Dr, Allgower sietes "fook lathal doge
of Xenax requiring intubation/mechanical ventiiation h/o depression, afso.
has self-infiicled wrist lac.” Form by Dr. Slagle states: ‘Mg Whitmarsh n;s_,.. :
made af least 3 sulclde sltempls. Recent attempt could have been fatal”
Report by Dr. Ajayl siates that Whitmarsi's sulcide attempt. resutted In
admission (o [CU. She had basn transferred from St Rosa where ahe .
had been In ICU from 8/24/06 — 872608, she overdosed on Xanax and
friend’s morphine sfter an srgument with her estranged husband. *
Dlagnosis at St Rose waa Bipolar Disorder typa I, depressed vs recusrent .
mu]or depression and borderine personality traits. She mported 2 -
previouy suicide aifempty (1883 OD on pain meds sfter Aght with
hushand) and (0D on pilfs end culfing wrists in 2001). "She has beeri -
seff-mutfisting for the pssts 15 years and stated that she cuts hersedf.
whan she Is sngry and the last time she cit her left wrist was: wﬂu'j‘-‘;‘_
palr of scissors on Septernber 22, 2000. She complained of imitability,:
mood swings, difficully slesping al night becasuse of racing thoughts, puor{f.-'
appelite, ariely, .. . She also reports spisodic euphors, anger outbursts - -
and decrsased nsed for slesp. She reports angoing confiict with hor.. -
esiranged husband and her sister end her 21 year old daughter.”-.Dr, "
Slagle documented potr impuise control, and that her 2001 admission o . .
Montevista was because “she wes angry, screaming and "'m‘nt;_. 5
berserk” after sn amummt with lrer hnsband and overdosed on pilis -,

g and g ge Niston Srmhasahislpry of
abusing Xanex back lo at Iaaat 200%; Nstory of dependence on'Loftab,: .
Percocet, end Oxycotin -deting back fo 2002. Inpatent Detox:at- .
- Monigvists in May 2002 followed by inpatlent rehab through -June muz 5
Most recently admitted for detox from Percocet and Lortab st Valley - -
Hospital in August 2006. Her diagnosis was: biopoier disorder, typu =h
depressed, banzodiszepina dependence, opiate dependence, hx. or. '
sicohol dependence in sustained full remission; borderine parsonality..
traits.... Hep C, Liver Cimhosis.... Her lrsalment plan mludad anyar"'. .

menagement.

She had recing thoughts and substantial mood swings since 2000: 2 pr!or' )
suicide atfampls in the 19803 both since she maried her husband: hfsrwy i
of high moods end enger problams; past history of very heavy lfmhnl uss.:
Hx of pain medication abuso

10
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Chart noles further show that Whitmersh "admils fo 8 hrstmy of se!r--_ '
mutifation. Mosi mcently, she stabbed herseff on her hands, Auuust za 3

2008, "because | am nol happy [with] myseff.”

And “pt denias wenling fo kil o, but does state when angry stie wmwr-
mutilate and take pills o cope {with] emotional pein. Admita to ‘hﬂug
the pills because | was mad [with] my husband ® Far.

Southern Nevada Adult Menta! Health October 2007 Admission ﬂ'hii"iﬁ'iﬁiiimn
was aftor Brian's release from Incarceration but while the couple m Hiﬂrated}

Whitmarsh took an ovendose of pills in an apparent suicide auarrmt.

(Emphasls added). e
Whitmarsh's records demonstrate a pattern of self-mutilation by mltlng and

suicide aftempts by overdosing and cutting during angry or bersark macﬁans to ﬁ:;:j
with her husband and when che was not svan in a relationship wﬁh D'I(oofer
evidence supporis O'Keefe's explanation for why t was Whitmarsh, and not ha. whu

brought the knife info the bedroom. However, a jury deprived of this avidmca and

knowing of O'Keefe's prior felony domesiic battery conviction involving | Wh:tmﬁmh I
likaly 10 unfeidy assums that O*Keafe retrieved the knife from the kitchart tn I'_Iann
Whitmarsh o7 that if VWhitmarsh did bring the knife into the bedroom; shu wnl dnlng 80
to protact herself, '.':'.
C'Kesfe must be allowed to presant this cruclal evidence, aaitmrrummmhr
clalm of seif-defense/accident, |.e,, that Whitmarsh was out of control andha

defending himsalf, end during the struggle for tha knife, the accident ocmrrad Iantﬂng to
"WMrnarshs deaihh. This Court has alrsady ruled, pursuant to the Statu ban:l a
motion, that the Stats may Introduce evidence thal O'Keefe was mnw::tad uf farun
domastic battery involving Whitmarsh as relevant to his motive and intent. -~ **

The State also presented evidence at the previous trial to show that Whitma
was "very meek” and submissive. 3/17/09 TT 15, 40. The Stats wes aleq quick to'poi
out during the previous trial that Whitmarsh had 2 wound on her hand, when a dafens

1l
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rexpart opined that she had no defensive wounds. 3/19/09 TT 158. O I(oafa muat

allowed o rebul that evidence with evidence that Whitmarsh had a liatuﬁnfcutl
herself and suffered from uncortroliable anger and sulcidal tendercies. "_ ol

The Fifth, Sixth and Fourtesenth Amendments to tha United Slatau Con!tliuﬂnn -
as woll as the Nevada Constitutlon, article 1, saction B, protect a cﬂmlnal dafgndsnt'
right to & fair trial, et which he mey confront and cross-axamine wm“m and pfoaan
evidenca in his defanse. Preciusion of this evidence violates O'Koefe's rlghts Poln
v. Taxas, 380 U.S. 400 {1985) (recognizing that the right of confrontation raquh'es thal :
criminal dafandant be given an opportunity to ¢cross-examine the witnum ngam
him); Chambers v. Migsissippi, 410 U.S. 284, 284 (1972) (stating that ‘mo ﬂahts
confront and cross-examing withesses and to cal! wilnesses In one's own behaif ha
kong bean recognized as esasntial 1o due process”). '

it is unclear in Nevada whether evidence of an alieged vlctlms pﬂur fnanta
hesaxh history including suicide atiempts and anger control jssues commies. undar thu tes
for character svidance or whether it is simpty sublect to a pmbntlw—vduo—vmuwnfalr
prejudics tost, s

Other stetes’ courts considering the admissibilty of widm paﬂaimnu to
allaged victims’ mental hesith conditions have defermined that the avld&rm h
rastricted by the rules pertaining to character evidence. hstaad tha &wdhnm I
desmed to be admissible 30 long a3 relevant 1o a material Isaue. Ses w
37 P.3d &5, 80 (N.M. zﬂm}{maachnummdnwmmaummﬂwwm r
hokt that evidence of suicide attampts by & victim in @ homicide case is admisslbla
show tha victim's state of mind); Pecple v Salido, 246 Cal.App.2d 450 45 :
(Cal.App. 5ih Dist 1966) (samea); Siale v, Jaeger, 973 P.2d 404, dﬂ?-ﬂﬂ {Ulah 1999
{medical records, containing statements that the victim hed prewwaly attampted
suiclde, wera admissible when introduced in a case where defendant claimed ﬂ':e victim
committed suicida), i

in Staniey, The New Maxico Supreme Court conciuded that It is nnt appmp
to consider such evidence ss ‘character evidence™ sutject lo the rulg’ prwpnt:

12
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avldmofapmnschamctarnrutrmmfmammrﬁﬂnbmmmﬂdhrthe
purpose of proving conformity.  That court reasoned that the evidnrm' Ia ralatod toy
mantal ilness and its specific manifestations and not character. 37 P 3d* at 375
Further, since the main purposa of the evidence rules Estusumhforthu.tuﬂ}, _i;_lindn
of relevancy and the careful application of the probative-value-versus-unfair-prejudi
balancing test is sufficlent 1o prevent the misuse of this evidence. |d. et 3?55?5;_'2;5_'%‘
a decassed person has a patiem of suicidal or viclent behavior priof 1o fhe Inci
leading to his death, that evidence is relevant fo the alleged victim's stata nf mhd 8
causation |n a murder trial. 37 P.3d at 372-73. |n §tanley, the murlwadthllt
alleged victim's pattem of suiclde attempts and viclent or suicidal behavior daling
to 1887, |.8., 11 ysars pdor to the death in question, should have been admittad at tria),
ld. at 374. The court demrnndtrutwidmﬂ‘mtadmaadpmmnsuﬁemd from
mental iliness and had attempted suicide in the past *la not the type of avidence thal
has the unususi propanaity to pmjudlca confuse, inflame or miskead the fact ﬁndur " id
Finahly, the court recognized that g defendant has a “lundamental rl'ght to pnm
eviience negating the State's evidence on causation and the fact ﬁndar ahnuld [bo]
given the opportunity to consider such avidence and determine what wmght, lfany id

e |

giva to it In light of the othet evidence.” )i, at 374.

fecords showing the victin of an aleged murier had been treated for a aulddutattam
are relevant to whethar desth was brought about by criminal agency. 24ECnlhpp2d
458. The court stated that "in a murder ease it is the victim's Inclination or prupan;lty
commit suicide under emotional stress that is relevant and any mmpatant wldun !
which logically and ressonably tends to show this Is admissible unless objectiont

under some ather rule of exclusion.” Id, at 458-60. The Court further recagnized th
even a remote svicide atiempt, when considered in ight of several similar attampls, '
evidentiary value, g, ot

NRS 48.015 dafines “relavant evidence’ as "evidence having any tandnncy to
make the existence of any fact that is of consequanca to the determination qf lh_o action

13

Simiarty, in Sgicldo, the California Dourt of Appesis dah‘ninad th’__lhocpitu
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,rmra of less probable than it would be without the evidence.” Fursuant to that Stﬂtulﬂ

relevanl evidence i3 agdmissible, howeaver, it may be exciuded s pmhltfve ﬁalua
substantially outweighed by the danger of unfair prejudics, of confusion of Iha im.zas,
migleading the jury, or by considerations of undue delay, waste of timu nr naa
presentation of cumulative evidence, NRS 48,035, Hers the mddannu awght o b
introduced s relevant on all of the issues set forth above, e, Whltm&rahsatato
mind, O'Kesafa's state of mind, whether thara I3 an Innocent sxplanation for tha bangin
noises the nelghbors heard, whether O'Keefe's claim that Whitmarsh hadhaknﬂni
likely to be true, and whether O'Keefe's ciaim thal Whitmarsh was In an unnonh‘nllad
ufangarsnﬂmthawudafanding himsaHf from her when an accuﬂntcauseﬂhard
ia lkely to be true. Indsed, the probative value here i3 even uraatwhacausamaju
will ba aware of O’Keefe's prior conviction for fefony domastic battery and. Hﬂlﬂtalrtan
to disbellove his claim that Whitmarsh brought the knife Into the bedroom and Wu
aggrassor. There Is no unfair prejudice to the State by allowing the. Juryr tn haar thl
evidence and detarmine for itsell the weight 1o give it S

On the other hand, mnifmaaviﬁanmlnquaaﬂnnmltum chmnted
evidence,” llmadnﬁsslblanummummm%mm“mwmwwsuﬂn
the confiict lsading to her death. - ]

NRS 48.045(1)(b) providas that "je]vidence of a person's chamdm' or n HI
his character Is not admissible for the purpose of proving that he acied in. confurm
therewith on a particuler occasion, excapt: [e]vidanca of the mumwam
character of the victim of the crime offared hy an accused . . . and sirnilar wfd
offered by the prosecution to rebut such svidence.” Additionally, NRS 48. 055[11 atatu
“In all casas In which evidence of chamcler or a Hahufmamctarufaperson I
admissible, proof may be mads by testimeny as to reputation or in H'lu funn of &
opinion.  On cross-examination, inquiry may bs mada into specific. inatanm
conduct.” | b _
The Nevada Supreme Court has interpreted these stafutes to raqulrathat '
accused, who claims he actad in seif-defense, be permitted to present avidence of th

14
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chamc!ar of an alleged viciim regerdieas of the accused's knondadga afﬂ‘:u vicﬂm
character when it tends to prove the viclim was the likely aggressor. mm 1
Nev. 321, 328-27, 967 P.2d 800, B02-03 {2000). Proof may ba astablfabad
testimony as 1o reputation or in the form of an opinion. ld. An oplrion 88 to wolen
cheracler may sven be based on knowledge of only one mc:deﬂtofvm#sm& F
inatence, in Petty, the Court hekt that the district court ermad by mmh.:ding tuﬁmnn
from a probation nmmrandpallmumau'rugwingmdrupinmsastoﬂb h
character of the victim, even though the police officer’s opinion was based. upon only
one viplent incident, id, Based upon the foregolng suthorities, Brian D'Haafa i: entirliad
to present evidence In the form of his [s oplnion or raputatian taslimmy aa io
Whitmarsh's srmatic character and problams with anger control which causaﬁ har tn ach
irmaticnally and dangsrously end {o overdose and cut hersalf with knlves and sdsm

Furthermore, at the time of the incidant in question, Brian O'Keefs wu Mra
Whitmarsh's aggressive and eratic characier and uncontroliable angar vdmmn sh
tumed to pills and cutting instrumants. The Nevada Supreme Court has hald lhat ir
sccused, who is Glsiming he acted in sef-defense, ls aware of specific acks’ uf'm_':_'_:'

by an glleged victim, ﬂunavidmastnmmapaclﬂcamludmlssibhtom_
accused's state of mind at the time of the allege crime. |d, at 328-27, iﬂ?Fﬁd‘ﬂﬂﬂa
506 also Burgeon v, State, 102 Nev. 43, 4548, 714 P.2d 578, 578 (1986); ,&ﬂpml,

State, 107 Nev. 388, 812 P.2d 1279 {1881). In Daplel v. State, 119 Hav Jsa -'73_? 3d
850 (2003), the Navada Supreme Court explained as follows: A

(A] defendant should be allowed to produce supporting aﬂdunca to prova
the particular acts of which the accused claims knowledge, .memw
proving the reasonablensss of the eccused’s knowledge ‘and |
apprehension of tha victim and the credibllity of his aasartions about his -
state of mind. . , . The self-sevving nature of an accused's leatimony sbout - -
pricr violent acts of the victim makes corroborating Mdarmnfﬂmaam_- ,
particularly Impovtant for an accused's claim of salf-defense, | Lo

Id, at 518, 78 P.3d at 32 (citing State v. Daniels, 465 N.W.2d 833, 836 (Wis. -*;"bajj’ji‘ﬁj
The admission of evidence of a victim's specific viclent acts, mgm‘d!assof itq
sourte, Is within the sound and reasonable discretion of the irial court and s. imied- tq

15
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the purose of establishing what the defendant baieved about the characlsr.of 1
victim. Danial, 119 Nav. &1515 78 P.2d at 32. In sum, nntonlymayadbh'ld'
present evidence regarding spedﬂc ects by victims where the accused is mm ofs
acts, but the defendant may also prezent corroboraling evidence to prova mﬂ partimla
acts of which the accused claims knowledge. “Mlhen & defendant claims safrm
and knew of relavanl speciiic acly by a viclim, avidance of the acts can hupraaa
through the defendant’s ownt lestimony, through cross-examination of a mfving vﬁcﬂm
and through extrinsic proof.” |d, st 518, 78 P.3d at 32-33. Therefore, bacauur B.da
O'Keofo was aware of Whitmarsh's prior acls of viclence, Including vlolanm tq he"
by cutting/overdosing, and her anger contral problems, halsantlﬂadtupmuntmtmﬂ
his own tastimony buf any addifional comoborating evidsnce to aatabilah thooa pfio
Bcis, . ~
Additionally, o the eaxtent that the Siate may again seak to aﬂmlt widanna
Whitmarsh's character of peacefulness, &s it did during ﬂ\ﬁmvhush’hlbyhhudw :
evidence that Whitmarsh wes meek and submissive, O'Keefe has a rlght to con
and cross-examine the State's wilnesses as to their knowledge of %Ihnarph"! ang
fits wherein she screamed, went berserk, lost control, overdosed, andl.mdnuthn

Instruments fo do violence upon herself. See State v. Selfg, 41 Nev, 113 1&5? 27
(1817}, U.S. Const. Amand VI; Nev. Consi art. 1, sec. B. indeed, an 45055(1

mﬁmlwmmmmmeﬂhmmﬂmwhmwman '

opinion has besn given, "on cross-examination, inquiry may be made into spacrﬁu
instances of conducl” - E

Basad on the foregoing, Brian O’Keafe movas this Court for & n.lllng pqrmrtli
him to present expart testimony summarizing Whitmarsh's mental health histm'y

condition and its manlfestations, evidence from the medical racord ducurnumaﬁo
discusssd herein, and his own testimony showing that she had a pattem 01’ pﬂnr auiuda
attempts through overdose of pills and cutting, and a hmtory of anger wtl:lursts angar

15
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leading to Whitmarsh's accidental death,
DATED this 2¥st day of July, 2010.

management therapy, sell-mutilation, and eratic bahavior.
|| corroborates and supports his claim that he reasonably balieved Whitmarsh's siata
mind was such that she attempting to cause him sasrious injury at the time of

incident, his claim that she was the aggressor, and his explanation of the clrcumstan
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atricia Paim, Bar No. 8009

1212 Gasino Center Blivd.

Las Vegas, NV 89104

Phone: (702) 388-8113

Fax: (702) 308-9114

Altomey for Defendant O'Keafe

All of this evide
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gy B Q
DISTRICT COURT
CLARK COUNTY, NEVADA '
THE STATE OF NEVADA, )
PlaintifY, CASE NO: C258360
VE- DEPT NO: XV
BRIAN KERRY O'KEEFE

Defendant,

INSTRUCTIONS TO THE JURY (INSTRUCTION NO. 1)
MEMBERS OF THE JURY:

it is now my duty as judge 1o instruct you in the taw that applies to this case. It is
your duty as jurors to follow these instructions and to apply the rules of law to the facts as
you find them from the evidence.

You must not be concerned with the wisdom of any rule of law stated in these
instructions. Regardless of any apinion you may have as to what the law ought 1o be, it
would be a violation of your oath to base a verdict upun any other view of the law than that

given in the instructions of the Court.

fw:m
mu-hmm
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INSTRUCTION NO. L

If, in these instructions, any rule, direction or idea is repeated or stated in different
ways, no emphasis thereon is intended by me and none may be inferred by you, For that
ji reason, you are not 1o single out any certzin sentence or any individual point or instruction

and 1gnore the others, but you are to consider ajl the inst:mctions as 4 whole and regard each
in the light of all the others.

The order in which the instructions are given has no significance as to their relative
importance.
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F INSTRUCTION N(}.__j_

An Information is but a formal methed of accusing a person of & crime and is not of
| itself any evidence of his guilt. In this case, it is charged in an Amended Information that the

Defendant commitied Murder of the Secand Degree on or about the 5th day of November,
! 2008, did then and there wiifuily, feloniously, without authority of law, and with malice
aforethought, kili VICTORIA WHITMARSH, a human being, by stabbing a1 and into the
|| body of the seid VICTORIA WlTMARéH, with a deadly weapon, to-wit: a knife,
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INSTRUCTION NO. s‘_'

Murder of the second depree is the unlawful killing of & human being, with malice

aforetliought, either express or implied. The unlawful killing may be effected by any of the

various means by which death may be occasioned,
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INSTRUCTION NO. 5

Malice aforethought means the intentignal doing of & wrongful act without legal cause
or excuse or what the law considers adequate provocation, The condition of mind described
as malice aforethought may arise, from anger, hatred, revenge or from particular ill will,
spiie or grudge toward the person killed. It may also arise from any unjustifigble or unlawfu)
metive or purpose 1o injure another, procesding from a heart fatally bent on mischief, or with
reckless disregard of consequences and social duty. Malice aforethought does not imply
detiberation or the lapse of any considerable time between the malicious intention to injure
another and the actua) execution of the intent but denotes an unlawful purpose and design as

opposed to sccident and mischance.
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INSTRUCTION NO. _ﬁi_

Express malice is that deliberate intention unlawfuily to teke away the life of & human
being, which is manifested by external circumstances capsble of proof.

Malice may be implied when no considerable provocation appears, of when all the

circumstances of the killing show an abandoned and malignant heart.
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INSTRUCTION NO., 2
The prosccution i3 not required to present direct evidence of a defendant’s state of

mind as it existed during the commission of a crime. The Jury may infer the existence of a

particuler state of mind of a party or a witness from the circumstances disclosed oy the

evidence,
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INSTRLUCT!UN NO. Z S/

To censtitute the crime charged, there must exist 2 union or joint operation of an act
forbidden by law end an intent to do the act.

The intent with which an act is done is shown by the facts and circumstances
surrounding the case. ‘

Do not confuse intent with motive, Motive is what prompts a person 1o act. [ntent
refers only to the state of mind with which the act is done.

Motive is not an element of the crime chorged and the State is not réquired 1o prove a
motive on the part of the Defendant in erder 10 convict, However, you may consider

evidence of motive or lack of motive as a circumstence in the case.
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VERDICT

We, the jury in the above-entitled case, find the Defendant, BRIAN KERRY
| O'KEEFE, as follows:
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bgshowting it Whittarsh bad & hisrory of suicide AMECWEPES, depression danic disopdee g

T Rincidonte vdi sottinn lepaalFaits Fivinges ¥ Apn S 2172 Tha redprinpt e eesbs 1yrmmn
. { n L o

3§ uwluded iu Defense Proposed Cxdiibii B, 2 App. 265, The State avgued thal evideive of

* ¥ . i
4 § Whitmarsh's suicide attempts was not relevant because it did not constitute a violent act, 2

Lk

App. 266. The Count found thal her attempted suicides were nol acks of vielence and lownd
6 ] that the testimeny and evidence from the medical records was not admissible, 2 App. 266,
7 || The district coun also prohibited admission of evidence concerning her anger management
B | classes. 2 App. 266,

8 & Keefe wished to 1estify that as Whilnsarsh's pariner on and ol since 2001. he was
10 i aware at the time of the incident ofber mental heaith history, which included muitiple suicide
11 }attempts. both by overdose and cuiting herself with knives or scissors. was aware that she
12 | self-mutitated, was aware that she had unmnﬁc:llable anger outbursts, and problems when
13 [ stressed and when abusing drugs or alcohol -and that she was attending anger managemen
t4 Feounseling. 2 App. 256. 260. In addition, two nights before the incident. Whilmarsh
I5 | confronted (0 Keefe when he was reclining. She was yelling and brandishing a knife at him:
16 H however, as he was sober at the time. he was able to calm her down and diffuse the sitzation.
17 | 2 App. 269

I8 O’Keefe provided the State with Whitmarsh’s inedical records and sought admission
19 | of these records at trial as they would have corroborated his claims as to her aggression and
20 | anger problems and her anger Mmanagement ireatment. 2 App. 265; Exhibit B, Those records
21 | include an October 200! Admission to Montevista Hospital. after she cut both wrists with
22 || & knife in wha she reported was her fourth suicide attempt. She was on the medications
23 | Celexa, Xanax and Vistaril. She was diagnosed with Major Depressive Episode. Panic
24 H Disorder with Agoraphobia. 11 was during this hospitalization that she and O’Keefe met.
25 | Next, a May 2002 Admission to Montevista Hospital after she used Xanax, Lortab, Oxycotin:
26 [| was blacking out and unable io function a1 work. Her withdrawal was severe. Those
27 | documents noted a psychiatric history of severe anxiety and depression: a hospitalization in

28 § October 200! for OD and cutting her wrist: a hospitalization for an overdosed in 1983 and

il '?
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I i divgnosis ol ophwre dependenee, CONHAUDLL, \anax dependepee coniinuons, and major

7 | Agproceinn vamprant Movt ghe wias qdmintad in Soptambar WNE to Ml rranio Hagnitat far |
i variety of issues. ineluding bipoha disorder and depicssiun. The report oted tiai she had
taken lethal dose of Xanax requiring ingl:hminn!mechanical ventilation h/o depressian. niso
f has sel-uiflicted wrist lac.™ The repott neted at least 3 suicide atiempts i thal she has been

self-mutilating for the pasts 15 years. she stated that she cuts herself when she I8 angry and

-1 o o B L

|| the lasi time she cut her left wrist was with a pair of scissors on September 22, 2006, Her

& | treatmeni included anger management. A Southern Nevada Adult Mental Healih Cctober
9 || 2007 admission showed that in October, Victoria took an overdose of pills in an apparent

19 (| suicide attempt. Exhibit B.

11 O’Keefe sought to admit portions of the records from the 2001. 2002. and 2006

12 l] hospitalizations as corroborative evidence of hi:s I:mnwledge about Whitmarsh's and his state

13 | of mind regarding whether she was mentally capable and likely to cause him great bodily

14 ﬂ harm when she came at hiny with a knife. 2 App. 265, Additionally. be was aware of and

|5 ¥ had the opinion that Whitmarsh could be irrational and had a temper problem that caused her
16 || to be aggressive and violent, especially when she was under the influence of aleohol or drugs.
17 ] The district court, despite full briefing on the issue by O'Keefe, precluded admission of the
18 [ evidence. 2 App. 266.

19 The Fifth, Sixth and Fourteenth Amendments to the United States Constitution, as
20 || well as the Nevada Constitution, article 1, section 8. protect a criminal defendant’s right to
21 | 4 fair trial, al which he may confront and cross-examine witnesses and present evidence in
22 | his defense. Preclusion of this evidence violated O’ Keefe's rights. Pointer v, Texas. 380
23 | U5, 400 (1965) (recognizing that the right of controntation reguires that a criminal

24 || defendant be given an Apporlunity to cross-examine the witnesses Bgainst him}, Chambeys

25 1 v, Mississippi. 410 U.S. 284. 294 {1973} {stating that “the tights to confront and cross.
26 | examine witnesses and to call witnesses in one’s own behalf hiave long been recognized as

27 { essential to due process™). Preclusion of this evidence also violated O'Keefe’s statutory
28 || rights. NRS 48.045(1 ¥b): NRS 48.055(1). This Court has interpreted these statutes fo

n052F1
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chiiseies vhen ileods o provi tis ictin v e ihely sgaressor, vobite, |1 v,

321, 326-27. 997 P.2d BOO. £62-03 (2000), Attempts to commit suicide, especially when

those attempts are miade with knives or other eutling instruments. and nets af selfmutilation
wihcuting instruments constituie acts of aggression or viotence. Such evidence is relevant
under the circumsiances presented here. State v. Stanley. 37 P.3d 85. 90 (N.M. 2001
" (eollecting vases and uoling that a clear majority of counts hold that evidenee 0! suicide
attempts by a victim in a homicide case is admissible): People v. Salcidg, 246 Cal.App.2d
§ 450, 458-60(Cal. App. 5th Dist, Igﬁﬁj{samej;__&t,alu._j_aggg_l_-. 973 P.2d 404, 407-08& (Lah
1999} (medical records. containing statements that the victim had previously atlempted
suitide. were admissible when intvoduced in a ‘case where defendant claimed the victim
N vommitted suicide).
Further, at the time of the incident, O Keefe was aware of Whitmarsh's prior acts of
violence and aggressive character. This Court has held that if the accused. wha is claiming
n he acted in self-defense, is aware of specific acts of violence by an alleged victim. then
evidence as to those specific acts is admissible to show the accused’s state of mind at the
time of the aliege crime. 1d. at 326-27, 997 P.24 at B03. Dapiel v, State, 119 Nev. 493 78
|| P.3d 890 (2003} ("[A] defendant should be allowed to produce supporting evidence ta prove
the particular acts of which the sccused claims knowledge, thereby proving the
“ regsonableness of the accused’s knowledge and apprehension of the victim and the credibility
of his assertions about his state of mind. , . . The self-serving nature of an accused's
g lestimony about prior violent acts of the victim makes corroborating evidence of Uiose acis
particulacly important for an accused’s ¢laim of se) f-defense.”). “[Wlhen a defendant clatms
|| selt-detense and knew of relevant specific acts by a victim, evidence of the acts can be
presented threugh the defendant’s own testimony, through cross-examination of 8 slrviving
victin. and through extrinsic proof™ Id. at 516. 78 P.3d at 32-33. O’Keefe was entitled to

present this evidence, He is entitled to a new trial based upon the district vourt's order

9
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b prohibhing bis counsel from presenting mis evidenge,

N R. The distriet court erred. and denied O enfe hic atate and federal ranatitiianal
A rights to Jue process and a fair teial. by refusing to strike an ervoncous ury distoction aigd
4 [l instead direciing the State noi to rely uﬁ& the erroneous mistruchion in its closing argument,
3 | The parties settled jury instructions in chambers, Al that time. O'Keefe's counsel objected
6 || to the State’s proposed instruction defining second degree murder, citing Jennings v. State,
7 |1 116 Nev. 488,998 P.2d 557 (2000). and argued they had no notice of a second degree felony
8 | murder theory und the second paragraph of the State™s instruction set forth a felony marder
9 || theory. 2 App, 384. The district count determined that the Btate’s proposed instruction
0 | detining second degree felony murder in Paragraph #2 would not be given because no such
1 I theory had been alleged in 1he Information, 2 App. 384. 388, After the parties returned,

[2 | made & record of objections, the district court passed out the final Instructions just before

3 | instructing the jury. 2 App. 296, 384. The reading of the jury instructions wvas nol
14 § transeribed. but the record reflects that s bench conference was held during the reading of
L3 (| the instructions. 2 App. 296-97, When the district court got to the instruction (#18) detiming
16 } “Murder of the Second Degree”, the partics approached the bench, and the district court
17 || moted that it understood the jury was not going to be instructed on second degree felony
18 | murder, 2 App. 384, O’Keefe's counsel agreed with this understanding, and stated that the
19 (| instruction should not be given with the second paragraph. 2 App, 384, The State argued
20 || that they simply would not argue the theory to the jury. 2 App. 384, O’Keefe's counsel
21 | argued that this solution was not satisfactory because the jury might still understand that they
22 || could find the theory from the district court's tnstruction. 2 App. 384. The distriot court
23 | overruled O"Keefe's objection and gave the instruction which it knew to be €reoneous. 2

24 ﬂApp. 334. 388, The jury was instiucted in the second paragraph of Instruction #18 tha

25 | "[W]here an involuntary kitling oceurs in the commission of an unlawfy! act, the natural

26 || consequences of which are dangerous to Jife, which act is intentionally performed by a
2

28 | not specifically formed an intention 1o kil " 2 App. 354,

e |

person who knows that his conduct endangers the life of another, even though the person has

10
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| Phiring closing argimments, the prosectior arzywed thal o finding of nedler s be
haegad tinon imintisd malics 7 Ann 708 300 (VK pefe’s nenines? ahiertad o eyic AreImAant
aid 8 conference was held sirthie bench. but it was 1ot fecorded. 2 App. 299, The jury was
I net instructed to disregard this argumet"n?and was not instricted that the secnnd_ paragraph
l of Instruction #18 could not be used as a basis for a conviclion,

O’Keete's state and federal constitutional rights to a fair trial, Proper jury mstructions,
and notice of the charges against him were violated by the district court’s actions. It is
entirely unprecedented for a district court 1o give a jury instruction, despite a previous order
that the instruction would not be given, with full knowledge that the Jury instruction was
| unsupported by authority from this Court, Likewise. there is no precedent holding that such
an instruction may be given so long as the prosecutor does not argue the erroneous and
uncenstitutional theory 1o the jury, There is no valid question as to the fact that this Jury
Instruction was improper, The State faited to charge O'Keefe with felony-murder and he was
given no notice of the State’s intent to prosecute bim under a felony-musrder theory. A
| defendarn ias & fundamental right to be clearly informed of the nature and cayse of the
charges in order to adequately prepare his defense. dennings. 116 Nev. a1 491. 998 P.2d at
“ 359 (citing Sheppard v. Rees, 909 F.2d 1234, 1236 (9th Cir. 1989), Cole v, Arkanzas, 333
LLS, 196 (1948)). See also Alford v. State. 111 Nev, 1409, 1415, 906 P.2d 714,717 (1995).

Despite the fact that the State did not charge O’Keefe under a second-degree felony murder
H theory, the jury was instructed on this theory of prosecution and under the facts presented
here, the jury may have very well relied upon this instruction in reaching its verdict. Reversal
of the judgment is therefore required. Cortinas v. State. 195 P.3d 315, 320-21 {Nev. 2008).

C. The district count erred, and denied O'Keefe his state and federal constitutional
rights to due process and a fair trial. by allowing a iransportation officer. Off cer Hulcherson,
16 testify that O°Keefe told him to “turn that nigeer music off” and said 1 don’( listen to
nigger music.” | App. 135. This teslintony was sprung upon the defendant during (rial
d

without any prior notice. O'Keefe's counsel asked to approach the bench and an untecorded

bench conference took place, ! App. 135. The officer did not write 3 report about this
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madter. didd ol give o cecardad sivement, ang did o siaie thal His happened b los

7 0 handwritten nivte: | Apn, 136, Abthnueh the Srate was aware of these allpoad statemente

O Reefe's counsel were not given notice of this highly prejudicial statement. The State did

notrequest a Petrocellj hearing 1o establish the admissibility of this highly inflammatory and
irrelevant evidence. 1 App. 153. 159, The Siate argued that no discovery x'intarinﬁ-ﬂ:eunfd
because the statement was not memorialized and it was no exculpatory. | App. 133, The
district court ruled that there was no discovery violation and found that O Keeta Was not

prejudiced by the testimony. 1 App, 154. O Keefe's counsel noted that seme jurors reacted
ustron'g!'y to the testimony. 1 App. 159. Counsel further noted that the lestimony was

especialty prejudicial as the police officer and one of the prosecutors, and ar least ong jurar,

were African-American and testimony concerning the racial slur was likely to cause the
Jurors to more closely align themselves with the State bacayse of empathy ta the officer or
prosecutor or because of anger toward O Keefs, | App. 139, Additional prejudice was
present as O'Keefe and Whitmarsh were of different races. Counsel requested a mistrial
based upon the State’s intentional non-disclosure of the evidence. the highly prejudicial
lestimony. and the inability to conduct voir dire on racizl bias which would have been
conducted had the statement been disclosed, ) App. 159. The State offered an additional
reason as to why it believed the testimony 1o be relevant:
| A
case. The fact that he’s angry, mean, violent, and is spewing racial slors is in
the State’s opinion probativé and relevant to the case.
1 App. 164. The district court again denied the motion for a mistrial. 1 App. 164.
lmproper references to race can be so prejudicial as to resull in a denial of due
process. Moore v, Morton. 255 F.3d 95. 114 {3rd Cir. 2001 ). There is no suggestion here
[| that this incident in any way involved racial animosity. Admission of the evidence rendered
the trial fundamentally unfair. resulting in a denial of due process. The evidence constiluted
b evidence of bad character which permitted the jury to infer that O’Keefe committed the

charged offense because of his bad character. This evidence uniquely tended to evoke an
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3 Belaware, 303 U5, 139 (19921, to addition, the Stute's use ot this evidence, as established
a0y " P

4 | by the State’s remarks above. was an impreper use of character evidence, NRS 48.045:

5

[avares v. State, 117 Nev. 725, 30 P.3d 1128 (2001}, For each of these reasons the judgment
H of conviction must be reversed.

D, ‘The district court erred by allowing photos of bruises on the body of the deceased

despite the lack of retevance to this case due 10 the difficulty in determining the time of the
’| bruising with the decensed's Hepatitis C and cirthosis issues. The medical examiner testified
t0 [ that none of the bruises were life threatening and could have been caused by minimai

L1 [ contract. and could have been inflicted by Whitnarsh herself or another person. [ App. 182.

12 | Although no causation or association with the incident was established, the disirict court
13 [ admitted as evidence numerous photographs of bruises on Whitmarsh’s body. 1 App. 182
i4 k{ admitting exhibits 32-38, 40, 44-48. and 33-39). Many of these photographs were also
L5 g referenced during closing arguments, 2 App. 299, O’Keefe has fited a motion requesting
16 | that these photographs be transmitted to this Court so that their prejudicial impact may be
17 § fully appreciated by the Court. O’Keefe objected to the admission of photographs showing
18 | bruising on Whitmarsh's body unless thete wes a foundation for the assertion that they were
|9 | caused by O'Keefe and were niot the result of other incidents combined with her cirrhosis of
20 § the liver medical condition. 1 App. 86, 189, Despite the lack of foundation shewing a nexus

“ between the bruises and the events at issge here, and despite their highly prejudiciat and
22 || inflammatory nature. the district court admited this evidence, It was error to do so. NRS
23 || 48,035: Townsend v, State, 103 Nev, 113, [17-18, 734 F 2d 7035, 708 (1987). Admission of
24 | this evidence violaled O'Keefe's constitutional right 10 & fair trial. Spears v, Mullin. 343

2§ " F.3d 1213, 1225-26 (10th Cir, 2003); Romano v. Oklghema. $12 LIS, |, 12 (1994),
26 E. The district court dented O"Keefz his state and federal constitutional rights o o

27 | fair trial by allowing a police detective to testify and offer his “expert™ opinion whether the

28 | wounds on O’Keefe's hands were defensive wounds. while also denying O'Keefe the right

13
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testilked that in his expericoes 48 g lonicide delective, it has lrequently been fhe case that

s

& 1 -‘..., L1 *
& suspect i a stabbing has cuts on his fingers on the same ares that O’ Keefe had a cut on his

h

hand. 1 App. 203, O'Keefe's counsel objected on the basis that the detective was 1ol an
expert. 2 App. 211, The district count employed a different standard, however, when i

precluded a defense expert from testitving as to whether the crime scene suggested that the

L - ]

death might have been accidental. 2 App. 246. The defense expen, George Schire. had
9 " extensive experience as a forensic scientisi and crime scene reconsicuction and he had
10 | previously testified as to whether wounds were defensive or accidental. 2 App. 240-4], 245.-
t1 || 48. 253-54. The district court found that the question was beyond Schiro’s expertise and
12 } beyond what was identified in his report. 2 App. 248. The district court abused it discretion
13 §in allowing the State’s expert 10 testify about his opinion as to the defensive nature of
14 H wounds without first establishing that the expert was qualified to make such an opinion.
|5 ¢ Hallmark v, Eldridge. 189 P.3d 646 {Nev. 2008 ). This action usurped the jury ‘s function angd
16 H violated O'Keete federal constitutional rights to due process and a fair trial. The district
[7 | court also violated O'Keefe's rights of equal protection and due process by employing a
18 | different standard for adinission of testimony by a defense expert. Finally, the district cour
19 I violated O’Keefe’s federal constitutional rights of cross-examination and confrontation, ang
20 ! his right to present evidence on his behalf, by precluding the defense expert from testifying,
21 | Pointer v. Texas, 380 1).S. 400 (1965) (recognizing that the right of confrontation requires

22 | that a criminal defendant be given an opportunity to eross-sxamine the witnesses against

23 [ him); Chambers v. Mississippi. 410 1.8, 284, 294 1973)

24 f F. O’Keefe submits that the district court abused its discretion, erred. and violared

23 || O"Keele's siate and federal constitutiona rights by refusing several instructions proftered
26 || by the defense and by overruling several instructions which were objected to by the defense.

27 || Specifically, the district court refused to give an anti-flight instruction. 2 App. 230,294, 326
28 { Cf Carler v. Sgate. 121 Nev. 759, 770, 121 P.3d 592, 599 (2005). The court overruled
14
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EF beeer b s mitue oo fen e Sioie Pl ereh sy e e Tsire e (o, lf‘hpp. PR e Lonig
veritled Y Keefe's phiection th the *ahsoliute pecstgyw” Jﬁngrm_{_@m of the calfidafangs
istruction. 2 App. 294, 328 -The coust o erruled O'Keele's proftered insguction on
voluntary manslaughier and the heat {‘Iﬂ{.lﬂssiﬂll and ovestuled the detense objection to fhe
mstruction given af trial on these jssuyes. 2 App. 294. 296, 529-32. See Crawforﬁ v, Smtle.
121 Nev. 746, 752, 121 P.3d 582, $87-88 {2005). The court overruled O'Keefe's proftered
instructien on good character. 2 App. 295.333. See Emerson v, Sigle. 98 Nev. 138, 163,
043 P.2J 1212, 1214 (1982): Bedduw v. State. 93 Nev. 619, 624. 372 P.2d 526-29 (1977).

The failure ta give the instructions profiered by the defense. and the giving of instruclions

objected to by the defense, deprived O'Keefe of his state and federal constitutional rights io
have the jury properly instructed on the elements of the offense and deprived him of a fair
trial. Sec Sandstrom v. Montana, 442 U.S. 510 (1979). Reversal is also warranted for the
cumulative errer involving jury instructions and the other issues presented herein,
24. Preservation of issnes. All issues raised herein were preserved by timelyv objections at
the time of trial and/or by pretrial motions. as set forth above.
25, Issues of first impression or of public interest. Yes, ()'Keafe respectfully renews his
reguest for full briefing so that each of these issues may be adequately set forth and so
appropriate jegal authority may be cited in suppont of each of the issues presented.
YERIFICATION

I'recognize that pursuent to N.R.A.P. 3C 1 am responsible for filing a timely fast track
statement and that the Supreme Court of Nevada may sanction an atiorney for failing to file
a timely fast track statement. or failing to raise material issues or Brguments in the fast track
Statement, or failing to cooperate fully with appeliate counsel during the course of an appeal.
| therefore certify that the information provided in this fast track statement is tiue and
complete to the best of my knowledge, information, a\pd belief. "

Dated this __day of August, 2009, A=

J INE“ Thomas )

b
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@ PY DISTRICT COURT
CLARK COUNTY, NEVADA
L ] [ ] [

L] ]

THE STATE oF NEVADA,

Defendant.

- - - -

TUESDAY, APRIL 7, 2009

ROUGH DRAFT TRANSCRIPT oF

{303) 798-0g9p

Pege !

ROUGH DRAFT TRANSCRIPT

COPY

- . oAER NG C-250630 —
Plaintire, , F".l::D
DEET. wo. 19

va, JUL 10 2009
BRIAN KERRY O'KEEFE, + TRANSCRIPT oF cﬁgﬁhﬁﬁégﬁ;
PROCEEDINGS

BEFCRE THE HONGCRABLE MICHAEL p, VILLANI, PISTRICT CQURT JUDGE

DEFENDANT ‘5 MOTION TO SETTLE RECORD
APPEARANCES -
FOR THE PLAINTIFF: PHILLIP SMITH, ESQ.
Laputy Districe Attarneys
tOR THE DEFENDANT : RANDALL H. PIKE, ESg.
PATRICIA A. PALM, Esg.
Special Fublie Defenders
COURT RECORDER: TRAHSCRIPTIDN BY:
MICHELLE RAMSEY VERBATIM DIGITAL REPORTING, LLC
District Court Littleton, CO 80120
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EAS YEGAS, NEVADA, TUESOAY. APRIL 7, X0, 207 A M,

THE COURT: Su:nrhhmwhﬂln&
ﬁhi*mmhmmmdﬂ'lm
mdnﬂmhﬂqinht.ﬁnmhum
uf&jwmmmhﬁdﬂhh-rmm
wufhiumbmmw-ﬂhpunmuu
smhm%hmmmﬁﬂywuh
feeord |3 that eowrecy?

M. PALM: wdl.rmﬂm.h-n’numiq
hm-n&mMmﬁMﬂﬁn
imFruCction ruriber | L 105 spefied cut in wry declamtion. |
Hhu-umm“uwhm&l
il voihd not be iiven ot rites, Mﬂﬂmhfmn
ﬂ!ﬂ!ﬂhﬂmuudﬂhﬁmﬁluﬂand’m
mmwuuwnwmmmumuuu
:wuuiwnmummm
mm.ﬂhhhimmhm
mﬂumr.-ﬂu:rdiimmt

B-itwuupnﬁﬁntﬁuhm:hﬁlmm
umim_mmmidﬂﬁdthh.hu
instraed i Anduwhnwﬂumum-
clear rod of that oee kimy. Mirh.ﬁnhﬂ!mﬂ
Mwﬁhﬁlmmhmm

MR SMITH: W-H.hwh&u-ruﬁi.w

Page
IIUUGHDHAFI'TIIANSCHIP’I‘

Page 3

17 I'wuﬂmim,mcydidnum:hgh;
13 MR.SMHH:AMMM Mow il the defenas
19 iy Mmmmmmcmm
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16
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13
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24
25

THE COURT: Okny,

M. FALM: —Iﬂwmﬂﬂﬂhml‘bﬂ.
hmuwummuﬁuhm:n
\ertifien, ltuulm‘uﬁunduhmhhlhﬁm
pﬂ.ﬂ,udldn‘lﬁtitw-mirhﬁltﬂwll

THE COURT: Okay.
MS. PALM: Adﬂmuuhnﬂuhnu.iw
Mﬁuhﬁnﬂim.m““—iflhmnmlh
huhﬂnﬁdﬂihﬁwhhuwuﬁﬁtulm Hy

And Count rjed on tha Siate's objecrion St it was
coflaberal and nou celevani 1o this oy, O argument ther Ji
mﬂhﬂhﬂlﬂthﬂhﬂﬂhbﬂfﬂhﬁﬂ‘ﬁlﬂ“ =D
the fack of yood faith Seang invextigsion and the S’y

Page 4
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MR, SMIMTH: Oh, 1 ko, I'm juest making & recond for

MB5. PALM: I'm scniiing ibe record.

MR. SMITH: I'm just making a necord for the Jaw
clerk who's oimaely going Ko get this,

THE COURT. AH right, wefl, | think dw recard is
cleny in thad regard, and, yuou know, | think thar'y why the
Jury did come bock with & second o3 oppased (o a firg beemyse
vf alcuhol issue. Al right. reconfs clesr?

ME. PALM: Thank you.

MR, SMITH: Thank you, fdge.

THE COURT: hank you very smuch,

ME. SMITH: Howe x good doy.

THE COURT: Yoursoa,

Page &
ROUGH DRAFT TRANSCRIPT

RDUGH DRAFT TRANSCRIPT
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Case 3:14-cv-00477- RCJ-UPC Document 16 Filed 02/17/15 Page 18 of 34

TO:Patricia Palm, Ebg,

M m -l SA W e W R e

L DO o~ R ¥ ) L o I ] T A B

OPPs
DAVID ROGER

de:% A

CHRISTOPHER 1 LALLI
Chief District Attomey

Nevads 9%
Iﬂﬂ Lem: Avenge
Nmndl 351552212
{102) Ialll@cndtmv com
Mtomey for Plamtiff
" DISTRICT COURT
COUNTY, NEVADA

THE STATE OF NEVADA, )

Plaintiff, Case No: C2500630

e Dept. No: XV
Date: Augnm 12, 2010

BRIAN K. O'REEFE Tune: B:1 l.m.Z'

Deferidant.

STATE'S OFPOSITION TO MOTION TO ADMIT
EVIDENCE SHOWING LMII' HOMICIDE DETRECTIVES
HAVE PRESERVED BLOOD/BREATH ALCGHGL

EVIDENCE IN RECENT CASK

COMES NOW, the Stata of Nevada, by DAVID ROGER, District Attoeney, through
CHRISTOPHER J. LALLI, Chief Deputy Disrict Atiomey, and hereby opposes the
Defenstant’s Motion to adamit evidence from other bomicide cases. This Opposition is mads
end based upoa all the papers md pleadings an file herein, the sttached points and suthorities
in suppart hereof, and oml ergoment st the time of hesring, if deemned necessary by this
Honorahle Court.

DATED this 10th day of August, 2010.
DAVID ROGER

Clazk C District Attomey
Nevada Bar i

BY f:fﬂrﬁl'aph:r.fidﬁ

o T oSt Anarey

1564
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M:Patricia Palm, Esg. QOMPANY :

%

MOS8 fed SN LA B W R e

DODE,
rule. 0 give the Instruction was cormect,

12 2 251-252 (quoting State v. Fisko, 38 Nev. 65, 77 (1937), and citiag Lisy v. Stare, 82
Nev. 183 (1966) and Stewart v. Stase, 92 Nev. 168 (1976)). In this case, tho Defendant Is
only charged with 2 malice murder. Therefors, us he Novada Supeeme Coan recogaized in
um.wmh?mmnm.mmuw To admit such evidence
would oy secve to peejudice, confuse and raisiead the juzy.
CONCLUSION
Based upon all of the foregoing, the State respectiiily requests that the Defendarit's
Moticn 10 Admit Eviderce Showing LVMPD Homicide Detectives have Preserved
Blood/Breath Alcohol Evidence in Another Recent Case be denjed. -
DATED this 10th dey of August, 2010,
DAVID ROGER
Nevadls Bar Joosgay, Atteney
BY /v Christopher 1. Lalli
3. LALTT
Neveca o Josag Adtomey

=] — ek el ] el g
e S G v A -

[ p—
& 9 =

21
ﬁﬁmmmwmm
Ibunbynqﬁfyﬂanwﬂunfﬂlelhun:ndfnmingwﬂmnd:ﬂﬁs 10th day of
August, 2010, by facsimile transmission to:

PATRICIA PALM, ESQ.
FAX: (702) 336-91 IE::ISQ

BY: /a/ Jennifer Georges
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| Case 2:110v-02100-GMN -VCF Document8  Filed 04/26/12 Page 28 of 49
) AINF
gﬁ%ﬁmﬁm Attomey FILED IN OPEN COumr
Nevada Bar #00278] ALK 19 200 o
§ CHRISTOPHER J. LALL] CHARLES J. SHORT ———— w
Chief District Attorney CLERK OF THE COURT a
Nevada 003398 2
Fog youth Tﬁ“wms"ﬁss 2211 BY. 5
. ? ———LARQLOONAMOO ,
702) 67112500 DEPUTY g
for Plaintiff o
3
DISTRICT COURT ;:'
COUNTY, NEVADA
THE STATE OF NEVADA, )
Plaintiff,
CaseNo. (250630
. Bept No. o
| BRIAN KERRY O'KEEFE,
#1447732 SECOND ED
' o — INFORMATION
| STATE OF NEVADA }
i
| COUNTY OF CLARK
DAVID ROGER, District Attamey within and for the County of Clark, State of
Nevada.ind::mmemdbythuuthwity of the State anwnda,iuformtECnm:
That BRIAN KERRY D‘K.EFFE,Ihchfmdmtnbovenmed.hﬂingmmmimed the
| crime of MURDER OF THE SECOND DEGREE WITH USE OF A DEADLY
WEAPON (Felony - NRS 208,818, 200.030, 193.165), on or sbout the Sth day of
November, 2008, within the County of Clark, State of Nevads, contrary to the form, force
andeﬂ‘nctufmmmln;uchmesmd:mdmﬁded. mdag:mstthepeanemdd:gmynf
the Stute of Nevada, did then and there wilfully, feloniously, without authority of law, and
with malice aforethought, kill VICTORIA WHMRSH, 2 humnan being, by stabbing at
7
r%mm
nosiﬁﬂ
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Case 2: 1‘1-cv-ﬁ21ﬂ9

and into the body of the

knife,

maddiﬁmmmmmiuuﬂwmmu;mufn&mmknmmme

-GMN -VCF Document8  Filed 01/26/12 Page 28 of 49

—

said VICTORIA WHITMARSH, with g deadly weapon, to-wit: g

Diswrict Attorney’s Office at the time of filing this Information are as follows:

NAME,
ARMBRUSTER, TODD

BALLEJOS, JEREMIAH
BENJAMIN, JACQUELINE DR
BLASKO, KEITH

BUNN, CHRISTOPHER
COLLINS, CHELSEA

CONN, TODD

CUSTODIAN OF RECORDS
CUSTODIAN OF RECORDS
CUSTODIAN OF RECORDS
FORD, DANIEL

FONBUENA, RICHARD
HATHCOX, IIMMY
HUTCHERSON, CHRISTOPHER
IVIE, TRAVIS

KYGER, TERESA

ADDRESS

500t OBANNON DR #34 LVNV
LVMED #8406

ME 008]

LVMPD #2995

LVMPD #4407

LVMPD #9255

LVMPD #2101

cnc

LVMPD COMMUNICATIONS
LVMPD RECORDS

LVYMPD #4244

LVMPD #5334

3955 CHINCHILLA AVE LVNV
LVMPD #1299¢

LVMPD #6405

LVMPD #4191

i1-Cv-0iroq - CMal- yoE

2

nn5q6q
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Case 2:1‘1-«:%521&9-5!‘:1?\! -VCF Document8 Filed 01/26/12 Page 30 of 49 N
KOLACZ, ROBIN . 5001 EL. PARQUE AVE #38 LVYNV
LOWREY-KNEPP, ELAINE DISTRICT ATTORNEY INVESTAGATOR '
MALDONADO, JOCELYN LVMPD #6920
MORRIS, CHERYL C/O DISTRICT ATTORNEY "
MURPHY, KATE LVMPD #9756 *
NEWBERRY, DANIEL LVYMPD #4955 i
PAZOS, EDUARDO LVMPD #6817 g
RAETZ, DEAN LVMPD #4234 {f
SANTARGSSA, BRIAN LVMPD #6930 .
SHOEMAKER, RUSSELL LVMPD #2096 N
TAYLOR, SEAN LVMPD #2718
TINIO, NORMA 2992 ORCHARD MESA HENDERSONNY
TOLIVER, CHARLES 1013 N. JONES #101 LVYNV
TOLIVER, JOYCE 1013 N. JONES #101 LYNV
WHITMARSH, ALEXANDRA 7648 CELESTIAL GLOW LVNV
WHITMARSH, DAVID 7648 CELESTIAL GLOW LYNV
WILDEMANN, MARTIN LVMPD #3516

DML Byl 053018
(TK9)
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INSTRUCTION NO. ___

The abandoned and malignant hearl implied malice requires that the Slate B

beyond a reasonable doubl that Brian O'Keefe scted with an exireme reckiessne

regarding homicidal risk. That is, he must have intended 1o commit acts which caus

the death of Victoria Whitmarsh, he must have known thal his acts were likely o cau

her death, gnd he must have consciously disregarded the risk to her iife.
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Case

3:14-cv-00477-RCI-VPC  Document 7.2 Filed 12/01/14 Page B1 of 114

BRIAN KERRY (’KEEFE, ) Supreme Court No. safloy
)
District Cg 4
o ) Demet Coqiipnicaludiade |
) PETITION YeAeWRYFdgmen
EIGHTH JUDICIAL DISTRICT ) MANDAMUS OR, IN THE
COURT; THE HONORABLE ) ALTEENATIVE, WRIT OF
MICHAEL P. VILLANI, ) PROHIBITION,
DISTRICT COURT JUDGE, ) AND REQUEST FOR STAY
) OF TRIAL
Respondents, )]
And )
) :
THE STATE OF NEVADA, ) o
)

|

ﬁ0§273‘

Petitioner Brian Kerry O'Keefe, by and through his counsel Patricia A
Paln, hereby moves thig Honorable Court for g Writ of Mzndamus, or in the
slternative, a Writ of Prohibition pursuant tg NRAP 21, Article 6 § 4 of the
Nevada Conatitution, NRS 34.180 end NRS 34.320. Petitioner hag satisfied
the precedural requirements of verification and service. See Attached.

Petitioner O0'Kenfe ig the defendant in the case of State v. O’Keefe,
Eighth Judicial Distriet Court, Cage C250830, wherein he wag firet charged
by Information with one count of Open Murder with Use of a Deadly
Weapon. He invoked his speedy trial rights and wag tried before a jury in
March, 2009. The jury found him guilty of 8econd-Degree Murder, and a
Judgment of Conviction was filed on May 8, 2009. O'Reefe directly appealed
to this Court, and on April 7, 2010, thig Court reversed hig conviection for
error in jury inetruction The case was retried on & Second Amended
Information alleging ome count of Second-Degreg Murder with Use of a

——_ﬁ

IN THE SUPREME COURT OF THE STATE OF NEVADA

Bmmﬂmﬂummnm

rE- 18271

Dockat 58108 Doctiment 201 1-10453
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1 [Derdly Weapon, O'Kaefe unguceesafully moved for a mistrial baged on
repeated proasecutorie] misconduet, including attempts to argue domestic
battery syndrome as a theory of guilt and a community cause, The District
Court denied O'Keefe's request for instruction on Involuntary Manalaughter,
The jury deadlocked, and a mistrial wae declared on September 2, 2011.

O'Keefe again requested a speedy trial, and trial was set for January
24, 2011. The State sought to introduce new domestic battery-related bad
act evidence snd also noticed for the firgt time an expert in battered
women's ayndrome. O'Keefe sought to preclude this evidence, and alsg filed
10 |{& Motion to Dismiss based on Double Jeopardy and Speedy Trial violations,
11 ||whick the district court denied. The district court declined to stay ar
12 ||continue the trial for O'Keefe to pursus a petition for extraordinary relief to
13 ||this Court; however, the digtrict court then continued the matter because
14 [|O'Keefe was not prepared to defend against the new had act evidence ruled
15 |{admissible, The district court get the Petrocelli hearing for April 12, 2011,
16 ||and reset trial for June 8, 2011.

L - - - BN R - 7. R S T Y

17 Respondent Judge Villani hag presided over this case at the twg
{g ||Previcus trials and currently presides over the district court cage,
= Real Party in Interest State of Nevada is the entity prosecuting

2% Petitioner (’Keefe and is the party which progecuted him during the prior
2 two trigls,

s Synopsis of the Legal Arguments

Petitioner O’Keefe contends that the Double Jeopardy, Speedy Trial

R

- and Due Process provisiona of the United States and Nevada Constitutions EI
55 and NRS 178.556 prohibit another tria], Alternatively, if a third trig] is not .E:"
% barred, then this Court's intarvention is needed because the district court’s ol
. determination that ’Keefs is not entitled to an Invohintary Manslaughter
i instruction as a lesser included offanse of Second-Degree Murder will deny

n05254 i
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—

him his rights to due process and to present a defense as granted by the
United States Constitution and Nevads Constitutiong,

trial for a third time, OKeefe hag been in custody since 2008, and has
suffered the continuing anxiety and risks of enhancad posaibility of
conviction attendant to repeated trials and now must guffer further delay
and prepare for 2 third trial, at which the State will benefit from its prior
misconduct and he will be denied g fair proceeding. The matters presentad
here concern purely legal jssues which do ot require factual inquiries.

This Court will issue & writ of mandamuys "ts compel the performance
of an act which the hwrequ.ireuasaduty resulting from an office ar where
discretion has been manifestly abused or exercised arbitrarily or

capriciously. ™ Hldﬂlﬁq__!_ﬂ;m 124 Nev. _ —— 184 P3d 369, 372
{2008) (quoting Eﬁﬂﬁm 122 Nev. 164, 167, 127 P.3d 520, 622

(2006)). A writ of prohibitien "8erves to atop a district court from carrying an
its judicial functions when it is acting outside ita jurisdiction.® Sonia F. v,
Dist, Ct., 126 Nev. __,__, 215 P.3d 708, 707 (2008). An extraordinary writ
may be issued "where there is not a plain, speedy and adequata remedy” at
law. NRS 34.830. In addition, where an important isaue of law needs
clarification and public policy is served by this Court's invocation of its
original Jurisdiction, consideration of a petition for extraordinary relief may
be justified, Miners r. State. De S8ry,, 117 Nev, 235, 243,
extraordinery relief
might be available for similar double jespardy pretrial claims. See Glover v,
Eighth Jud Dist. Ct. 125 Nev. — 220 P.3d 884 (2009). Petitioner O’Keefe
has no other plain, adequata or speedy remedy at law to protect hig rights,

Judicial economy and sound Judicial administration warrant issuance of the
writ.
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Bequest for Relief
Wherefore, based on the foregoing and the sccompenying Points and
Authorities, Petitioner O'Keefo respectfully requests that this Court isgus a
Writ of Mandamus andier Prohibition requiring Respondent to grant
O'Keefe’'s Motion to Dismiss. In the alternative, Q'Keefe requesty that this
Court order the district court to grant O'Keefe an Involuntary Manslaughter
instruction at the future trial. If this matter cannot he determined before
the scheduled trial date of June B, 2011, 0'Kesfe requests a stay of trial
Dated this 7th day of April, 2011,
PALM LAW FIRM, LTD,
iS4

Patricia A. Palm, Bar No. 6009
1212 5. Casino Center Blvd,
Las Vegas, NV 89104

Phone: (702) 386-9113

Fax: (T02) 386-9114

Email: Patricia Palml: 1
Attorney for Petitioner O'Keef;

POINTS AND AUTHORITIES IN SUPPORT OF WRIT
L Eacta/Procedural Historv 2008 Trial: The State charged Brisn K
O’Keefe by Information filed December 18, 2008, with Murder with Use of a
Deadly Weapon for the alleged November &, 2008 killing of Victorig
Whitmarsh. 1 Appendix (APP} 1. On Janusry 20, 2009, ha entered a plea of
notglﬁltyandinvukadhinrightatuanpeadyh-iﬂ. 1 APP 5. The State filed
a motion to admit evidence of other crimea, which O'Keefe opposed. 1 APP
7, 25. The State’s motion addressed numerous bad acts but sought to
introduce aoly cne prior falony conviction. 1 AFP 14. The district court
ruled that the State could intreduce evidence through witneas Cheryl

Muris, 8 woman whom O'Keefe had dated then rejected in favar of
4
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Whitmarash, that O'Keefe had stated to Morris & desire to kill Whitmarsh for
putting him in prisen previously and also demonstrated to Morris his
proficiency at how to kill with knives. (Whitmarsh was found dead with ong
stab wound to her mide). The court further ruled that the State could
introduce certified copies of O'Keefe's 2006 Judgment of Conviction for
felony domestic battery, involving Whitmarsh, Further, if O"Keefe testified,
then the State could inquire into his other prior felony convictions,
Pursuant to the court’s ruling on his prior Judgments of Conviction, the
State was permitted to introdyce only the details of when {'Keefe was
convicted, in which jurisdiction, and the names of the offenses, and with the
felony domestic battery, the fact that Whitmarsh had testified in that case.
2 APP 1-16. An Amended Information was filed. 1 APP 35. The State did
rat charge s theory of Felony Murder. Ig, Trial began on March 16, 2609. 1
APP 71  During this trial the parties understood that O'Keefe could
mtroduce evidence of the loving and forward looking relationship of O'Keefa
and Whitmarsh during the period after he was released from prison without
opening the door to other bad acts. 2 APP i2-13.

The first trial lasted five days. 2 APP 71-368; 3 APP 370-494, 4 APP
485-697. Evidence was admitted to show that prior to the incident in
question, O'Keefe and Whitmarsh appeared to be a loving couple and were
open about their relationship, 3 APP 3568 (Tr. 20-21); 4 APP 500, 503-04 (Tr.
32-34, 36).

OKeefe testified at this trial that he met Whitmargh in 2001 during
inpatient treatment. He explained the circumstances at the time of the
incident, and he denisd intentionally killing her. 4 APP 539-80.

During trial, O'Keefe requested tp introduce medical recorda regerding
Whitmarsh's peychiatric histary, and he filed a brief on the issue, However,
the district court denied thig request. 4 APP 550-51, 598, The Defenae also

moved unsuccessfully for a mistrial based upon Prosecutorial mizsconduct,
5
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including the introduction of a racial slur allegedly made by O'Eeefe. 3 APP
319 (Tr. 179), 438-440, 450, The jury was given the verdiet of guilt options
of First and Second-Degree Murder and Voluntary and Involuntary
Manslaughter, each with and without use of a deadly weapon. 5 APP 683,
| The jury returned a verdict finding O'Keefe guilty of Second-Degree Murder
with Use of a Deadly Weapon. Jd, OKeefe filed & motion to settle tha
record. & APP 694, 700. The district court sentenced O'Keefe to 10 to 25
years for Second-Degree Murder and a consecutive 9¢ to 240 months {8 to 20
years} on the deadly weapon enhancement. 5 APP 704. A Judgment of
Conviction was filed on May 8, 2008. 5 APP 709,

O'Eeefe directly appealed, arguing that the district court erred and
denied O'Keefe his constitutional rights by rohibiting him from
introducing evidence of Whitmarsh's prior suicide attempts, bi-polar
conditions, cutting and other acts, and anger management issues and
treatment; Eﬁ) \'efuning to etrike an erromeous jury instruction on an
unnoticed theory of Second-Degree Felony Murder{(C) wing an officer to
testify that O'Keefe told him to “turn off that niggee mw(m) ‘allowing
photos of bruiags on the body of the deceased deapite Iack of relsTaace to the
caSe; and::;thwmg a police detective to testify and affer his expert
opinion on the wounda to (YKsefe’a hands. § APP 721-36. é{j)

This Court reversed O'Keefe's conviction and remar: for
trial, concluding that the district court erred

when it inatructed the jury that second-degree murder invalves
involuntary killings thet occur in the commisgion of an uniawful
act because the State’s charging document did not allege that
OKeefe Lilled the victim whila he was committing an unlawful
act and the evidence presented at trial did not support this
theory of second-degree murder,

a4 new

OKeefe v. State. N3C Docket Na. 53859, Order of Reversal and Remand
(April 7, 2010). 5 APP 737-38. Further, the “errar in giving this inatruction
&
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wag not harmless because it is not clear beyond a reasonable doubt that a
rationsl juror would have found O'Keefs guilty of second-degree murder
absent the error.” Id, Remittitur isgued on May 7, 2010, and (YKeefe's
trial wa reset for Auguat 23, 2010, 5 APP 739; 6 APP 745.48.

II. Facta/Procedural History 2010 Trial: Prior to retrial, O'Keefe filed
a motion to preclude evidence, which was granted, in part, and denied, in
part, after hearings. 6 APP 749; 7 APP 966-92, 1028-41; 12 APP 2236, He
alsq filed & motion to suppress his statements, which was granted, in part,
and denied, in part, after hearing. This motion wzs partiglly based upon the
district court’s prior rulings regarding the limits on introduction of other bad
acts evidence. 6 APP 828; 7 APP 996-1033. O'Keefe nlso noticed new expert
witnesses. 6 APP 785. He filed a motion for discavery, which was granted,
in part, end denied, in part after kearing. 6 APP 817, 873-77; 7 APP 967-67,
1087-98. O’Keefe renewed his request to admit evidence relating to
Whitmarah's mental health condition and histary, and the district court
ruled that the partiea should reach a stipulation, but O'Keefe could not
introduce evidence of Whitmarsh's actus) diegnoses. The court then ruled
upen the contents of the stipulation and denjed O'Keefe's request to admit it
as an exhibit. 6 APP 785 (incorparating Exhibit at 5 APP 598); 7 APP 982-
91, 1034-35, 1088-1111; 11 APP 1784-1796. The Court slso ruled that the
Defense eould admit evidence regarding what O’Keefe and Whitmarsh were
seen doing together prior to the incident, but could pot admit opinion
evidence characterizing their renewsd relationship as loving without

opening the door to other bad acts. 8 APP 1246-50; 9 APP 1268-79. E

During the voir dire, a defenss objection to the State’a query about| =
battered women's syndrome was sustained, and the Court ruled that no 9
reference to syndromes would be permitted. 7 APP 1111.13,

During trial, O'Keefe's Judgment of Conviction for the 2008 Felony
Domestic Battery was admitted into evidence. 11 APP 1858-59, Cheryl

7
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Morris testified that she met 0Keefe in December, 2007. 9 APP 1280-84.
On Father’s Day, 2008, he resumed his relationship with Whitmarsh. 9 APP
1286, 1290-91. O'Keefe returned to Merris, however, and Whitmarsh was
pereistent in caliing Morris. O'Keefe tald Morria that he did not lovs her the
same way as he did Whitmarah. 9 APP 1305. O'Esefe said he was attracted
to Whitmarsh because she was submissive, ]d, at 1290. O'Keefs came to
stay with Morrie at her friend Dorothy Robe's house, where they lived as
boyfriend and girlfriend for a month and a half 9 APP 1286-87, 1290,
During this time he talked about Whitmarsh and his anger and desire to kiil
her. 9 APP 1287-88. The prosecutor asked Cheryl Morria "During those
same conversations would the defendant tell vou about his experience in ihe
military and killing people?” 9 APP 128B. She regponded, “Yes. . .. He
would describe to me some of the events that ~ how he wounld go through and
it would either be kill or be killed and the type of weapon he would uge, ... "
Id, at 1288-88. He would say that “he could take a knife and shove it
towards . . . [the] starnum and then just pull up and that’s how he would
describe killing someone. Or perhaps coming from behind and . . . taking
the knife from the left side of the neck to the right side” 9 APP 1289, Those
conversations would not necessarily occur at the same time s he talked
about Victoria. Id. When Morris did not want to be with O'Keefe, she could
not leave without taking him out of Dorothy’s house, so she agreed to move
with him. 9 APP 1291. However, just after moving into the El Parque

Avenue apartment together in late August, 2008, they broke up and YKeefa| R
left. He later called and said that he was bringing Whitmarsh home, 9 APP| )
1292-93. Whitmazsh also got on the phone and yslled at Morris, I, at 1305 T
Morria denied being angry with O'Keefe for rejecting her, but her credibility 2
was attacked during cross-examination. 9 APP 1297-1305, 1308-11.
Defense witness Dorothy Robe testified that Morria and (FKeefe lived
with her for three months. She saw them every day. She never heard
: 3
n05480
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O'Kesfe say that he wanted to lkil] Whitmareh and never saw him
demonstrate how to kill a person with knives, 11 APP 2006, 2008. Robe did
not tell Morria thet she wanted O'Keefe out of her house. ]d, at 2008,

Om November 5, 2008, beginning shortly after 9:00 p.m., a downstairs
neighbor, Joyce Toliver, began hearing noise coming from ('Keefe and
Whitmarsh's upstairs apartment, 9 APP 1331, 1343. The walla and floors
at the apartment were pretty thin, 4 at 1407. There bad never been noise
up there before; the couple was very quiet. Id. at 1343, 1345. The only voice
heard at the time of the incident sounded like & female and high pitched
crying and moaning. Id, at 1346, 1356, Charles Toliver woke up from the
noige about 10:00 p.m. He heard banging noises but not voices or arguing.
After a while he hit the ceiling with a broom. About 15 minutes later, he
keard a loud burst of noise and he went upstairs. 9 APP 1378, 1385-88,
1404, 1408-089. He hollered in the doorway of O'Keefe's apartment, and
O’Keefe came to the bedroom door and 6aid “Come get her man, come get
ber,” as if something was wrong with her. Id at 1392. Chkarles Toliver
followed O'Keefe into the bedroom, where O'Keefe reached down and
grabbed Whitmarsh, saying “Baby, wake up, baby wake up, don't . . , do me
like this.” Id, at 1395-98. O’'Keefe was holding Whitmarsh's arms, trying to
pick her up from the floor, and rocking her., Whitmarsh appeared to be
unconscious. Id, at 1393-96, 1408, 1414-15, Charles ran outside and yelled
for help. Id, at 1398,

Todd Armbruster testified that shortly after 11:00 p.m., he went with
Charles Toliver to (’Keefa's epartment. O'Keefe was at the foot of the bed
standing over Whitmareh. 9 APP 1482, 1487, She waa not moving and was
naked from the waist down. O'Keefe was grabbing her legs and trying to Lift
her up. He was talking to her asking her to get up. Id. at 1487, 1496,
Armbruster told (YKeefe “Hey, let me take a laok at her” That's when
OKeefe stood up, togk a swing at him and eaid, “Get the hell out of here.”

9
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I

Id, at 1489, 1498.99. O'Keefe wag stumbling, unsteady on his feet, was
intoxicated and locked “tore up” Id, at 1498-1500.

Jimmy Hatheox, who lived next door to O'Keefe and Whitmarsh, had
also heard a little ruckus going on which began about 10:00 p.m., but it did
not seem out of the ordinary. 9 APP 1503, 1506-08. Hathcox never heard
yelling, and the noises he heard from the apertment could have been
gomeone banging things around in a temper fit. It spunded like g thumping
necise and a repetitive voice. Id, at 1508, 1508, later, Hatheox heard a bang
on the rail outside, locked out and saw OKeefe entericg his apartment.
O'Keefe did not appear to have anything in his hands or blood on his
clothing. JId, at 1611-13. About 15 minutes after O'Keefe entered the
spartment, Hathcox heard Toliver yelling for help. Id, at 1511,

Police responded to the scene at 11:08 p.m., but O'Keefe did not gbey
their commands that he leave the bedroom or Whitmarsh's body, O'Keefe
yelled for officers to coms into the room and stated that Whitmarsh was
bleeding or breathing and had stabbed herself, At one point he said, “ghe’s
alive” and “she's dead.” 9 APP 1525-28, 1628, 1530, 1543-44; 10 APP 1634-
36, 1644-48, 1701. O’Keefe was mumbling and not very coherent. 9 APP
1643; 10 APP 1644-46. While lying next to Whitmarsh on the floor, he was
caressing the back of her head and waving his arm up and down telling
police to not look at hov. Sha was naked from the waist down. 10 APP 1640
42, 1718-18. (FKeefe was tased twice, then arrested, 10 APP 1672-73, 1720.
22, Police had O'Keefe in their custody by 11:13 pm. 9 APP 1544, Officers
were inconsistent in their testimony as to which of them went over to the
other eide of Whitmarsh’y body during the arregt and whether O'Keefe was
dropped at any peint., 9 APP 1543; 10 APP 1642, 1650-62, 1855-57, 1674,
1682-83, 1686-87, 1703-06, 1711, 1730-32, 1734. It was possible that
Whitmarsh wae bumped during the arrest process and that (YKeefe went on

top of her body during the taging. It was slao apparent that O'Keefe waa
0
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extremely inioxicated, 10 APP 1684-86, 1704, 1732. After his arrest,
O'Eeefe was saying, “You're mad at me.” and, “she tried to stab me.” 10 APP
1689. While being held by a transportation officer, O'Keefe waa obviously
intoxicated, was loud, and was yelling, “What did I do, I'm not getting in the
back of this car” 10 APP 1746, 1753-64. After about 5 to 10 minutes inside
the car, O'Ksefe passed out or fal] asleep for a few minutes, then became
conecicus or swoke and starting talking or rmumbling. 10 APP 1747-48,
1752-53. He began mumbling by himasalf and said, “That's why I love you V,
because you're o crazy;” “What did 1 do wrong?,” and “T swear to God, V, I
didn’t mean to hurt you.” He also said that he wanted to do the 10 yeara. 10
APP 1751-53.

O’Keefe was interrogated, and gave & rambling statement indicating
he was not aware of Whitmarsh's death or its cause. The redacted
interrogation was played for the jury. 11 APP 1970, Detective Martin
Wildemann testified regarding the interrogation. [d, at 1980, The post-
Mirands interrogation etarts at 1:45 a.m,, about two howrs and forty-five
minutes post incident. It continues until 2:01 &.m., which was the firat
break., That break lasted an hour, then O'Keefe was re-interviewsd from
3:06 to 3:28 a.m. 11 APP 1980, 1973. Wildemann testified regarding his
experience with stabbing homiride cages, I1d. at 1956-57. He was allowed to
opine, pursuant to the district court's pretrial rulings, that it is not
uncommon for people to get cut while stabbing others. Id, at 1961. It occurs
when they encounter some sort of resistance when the knife hits the body
and their fingers will glide up the handle and hit the blade. 11 APP 1962,
1975-76. Wildemann had attended forengic clasees but did not know how
many, several over a long career. He attended 8 clase in crime acene
preservation years sgo. He interpreted O’Keefe's finger injury as o
meaning but he did not personelly examine the thumb injury. 11 APP 1975

76. Wildemann also characterized O'Keefe during the interrogation aa
i
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lacking in sincerity, 11 APP 1966, 1971. Detectives did not collest & sample
of O'Keefe's blood because it was apparent that he was in full
comprehension. Id, at 1965. However, Wildemann was awere of LVMPD
policy allowing for blood draws and recognizing that blood alcohol fevel may
be an important issue, Id, at 1980-81. Although Wildemann had previously
testified there was no protocol for blood draws, he differentiates between
policy and protocol. Jd, at 1982. Wildemann waa aware that the use of force
report prepared by Officer Ballejoa had been requested by the Defense, but
ite existence was denied. Wildemann stated that the detectives did not
know of the report, which was ultimataly twrned over by court order. No
other reports document that O'Keefe was exiremely intoxicated. Id, at 1988,
pee algo 10 APP 1685-86. Wildemann testified that O'Keefe ordered about
the female interrogating detective and addressed her as “young lady™
However the characterization of O'Keefe as having mistreated this female
detective was challenged on cross-examination. 11 APP 1967, 1973-74,
1988-1994. .

After the interrogation, O'Eeefe’s injuries were photographed to show
the cut to his hand, bruising and scratches, and his clothing was impounded,
O’Keefe was unable to stand without officer assistanca during this evidence
collection. 11 APP 1798-18%24.

Law enforcement found no diserray in O'Keefs's apartment, except for
in the bedroom where O’Keefe and Whitmearsh were found. Thers was a
carving knife with an 8 inch blade on the bed, lying under a bloody pillow
case, and analysis of it showed both Whitmarsh’s and G'Keefe's blood, but no
prints of comparison quality and no wipe marks, 9 APP 1523; 10 APP 1772,
1788; 11 APP 1852-53; 1892-1817; 1841-45. There was a laborer's union
jacket on the floor by some blinds that had fallen to the floor. 10 APP 1773-
74. There wers also some bicody stretch pants on the bathroom floor. 11

APP 1927-28, 1947. O'Keefe had cuts on his right thumb and finger. 10
12
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APP 1582. O'Keefe's vehirle was photographed and showed that one of the
seats ingide was still reclined and glasses were in the center console. 12
APP 2044-49,

Defense forensic expert George Schiro testified that it was more likely
that O'Keefe was cut while grabbing the blade in self-defense bafore
Whitmarsh received her wound or that he cut himgelf accidentally or
purposely after Whitmarsh was wounded than that he received his cut at
the same time &8 she recsived hers, 10 APP 1590-94, 1596. Schiro algo
opined that the possibility of an accidental atabbing of Whitinarah could not
be ruled out by the physical evidencs, Id, at 1598.97,

The Stipulation regarding Whitmarsh’s mental health history waa
read to the jury. It showed that Whitmarsh attempted suicide in 2001 by
cutting her wrists - this was her fourth suicide attempt, which wasg
prompted by an argument with her husband which cauged her to gﬁt angry
and go berserk. She again attempted guicide in 2006 by cutting her wrigts
and overdosing after an argument with her then-estranged husband, and
she admitted to cutting herself when angry, self-mutilating for 15 years,
having problems with anger outbursta, poor anger management and impulse
control, and having previously atabbed herself in her handa because she was
not happy. 11 APP 2002-06.

The State’s medical examiner, Dr. Benjamin, ruled the cause of
Whitmarsh's death was a eingle stab wound to the side of the bedy into the
liver, with a contributing factor of blunt traumz, and the cause of death was
homicide, 8 APP 1210, 12186, 1219. However, neither she, nor the Defenss's
expert Medical Examiner, Dr. Grey, could rule out acrident or Buicide based
on the physical evidence. 8 APP 1180, 1239, 1241-42; 9 APP 1428.25 Dr.
Grey explained that the location of the knifs wound was such that it could
have resulted from a struggle over the knife where Whitmarsh was halding

the knife in her right hand, and 2 fall on the bed. There was a amall
13

121527

NNa28%




B =T B th B w e

e N
R M o= oD

17

Calte 3:14-cv-00477-RCI-VPC Document 72 Filed 12/01/14 Page 94 of 114

puncture next to the wound that would be consiatent with the knife striking
the skin during a struggle. 9 APP 1426. The depth of the wound also
indicated it could have been caused accidentally because the knifs only was
inserted 4 % inches into the liver, and nothing bony would have stopped it
from going further. 9 APP 1427. In addition, a emall mark next to the stab
wound might have been a hesitation mark indicating a self-inflicted
stabbing. 1d. st 1428. Both doctors agreed that Whitmarsh had both
bealing and acute bruising, but few of the bruises were detarmined to be
acute, and the bruising could have been consistent with being injured during
a struggle, a fall to the floor, bumping into things or being bumped into or by
being grabbed in an effort to render aid. Whitmarsh had advanced liver
cirrhosia, which exacerbates bruising, as does use of alcohal, Her blood
alcohol level at the time of death was 24. 8 APP 1197-1208, 1213-14, 1219,
1224-29, 1241; 9 APP 1431-48, The injury on the back of her haad was
small, about one and a quarter inches, and was scute. 8 APP 1225: 9 APP
1434. The injury to the foreshead was acute and was the only facial injury. 8
APP 1225. Whitmarsh'e body did not show the extensive bruising that
would be expected if Whitmarsh had been beaten conatantly for an hour. 9
APP 1438-40. The Effexor metabolite in Whitmarsh's blood could be high if
it were her steady state level. 8 APP 12185, 1234. Effexor can increase the
rigk of suicidal thoughts and attempts, and alcohol can disinhibit a person in
suicidal behavior. 9 APP 1478-80. Cirrhosis and alcohol can impair
cognition. Id. A medical examiner would want to know sbout a history of
suicide attempts and n history of self-mutilation with knives when waighing
the conelusion about the manner of death. 9 APP 1430.

O'Keefe nlso presented witneases to show that he had a hape of going
back to wark the day of the incident, 11 APP 2027-30, and that he and
Victoria were living as a couple. She had participated in his union activities

and his alcohol treatment program. 9 APP 1316, 1322-28; 11 APP 2050.58.
14
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O'Keefe filed proposed jury instructions. 7 AFP 1038, The district
court refused O'Keefe's request for, inter giia, instruction on Involuntary
Manslaughter. 12 APP 2033-43, 2072-76; see alag 12 app 2191-2218 (Jury
Instructions given). O'Keefe then detarmined not to testify. 12 APP 2081.

O'Keefe moved for a mistrial after cloaing argument, based upon
misconduct including repeated atiempts to argue domestic violence am g
theory of guilt and a community concern. That motion wag denied. 12 APP

2175-2185. The jury deadlocked, and & mistrial wae declared on September
2, 2010. 12 APP 2221-32.

Il. Facts/Procedural higtory Third Trial: On September 16, 2010,

O'Keefe invoked his rights to a speedy trial, but reserved hig right to pursue
an extraordinary writ to this Court. 12 APP 2241.49. The district court set
trial far January 24, 2011, with a calendar call of January 18. 12 APP 2243.
4b. The priar trial transeripts were filed on November 28, 2010. O'Keefe
considered a writ while he also prepared for retrial

On January 2, 2011, O'Keefe filed a Motion to Preclude the State from
Introducing at Trial Improper Evidence and Argument, 13 APP 2248; geg
also 14 APP 2371 (Opposition). On January 3, 2011, the State filed a
Supplemental Notice of Expert Witnesseg stating that it intended to present
the testimony of “an expert in battered women'y syndrome, power and
control dynamics, and the eycle of abuge, generally.” 13 APP 2318 On
January 8, 2010, the State filed a Motion in Limine to Admit Evidence of]
Other Bad Acte Pursuant to NRS 48.045 and Evidence of Domestic Violence
Pursuant to NRS 48.061. 13 APP 2321; &ee alag 14 APP 2449 (Opposition).
On January 7, 2011, O’Keefe filed a Hntinn to Diamiga on Grounds of Deuble
Jeopardy Bar and Speedy Trial Violation and, alternatively, to Preclude
State’'s New Expert Witness, Evidence snd Argument Relating to The
Dynamics or Effects of Domeatic Violence and Abusze. 13 APP 2344; gee also
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14 APP 2481 (Opposition). On January 14, the State filed a Supplemental
Notice of Witnesses, listing numeroun additional witnesses to the new bhad
acts evidence it sought to introduce. 14 APP 2429,

On January 13, 2011, the district court heard partial argument on

O’Keefe’s motion to preclude improper evidence and argument. The couwrt| -

granted the motion, in part, and denied the motion, in pert, including
denying (Keefe's requesta to prevent witness Cheryl Morris from testifying
that O'Keefe killed peopls during military service. 14 APP 2433-42. The
Court continued argument on the final issue raised by (O"Keefe: That the
State should be precluded from arguing or introducing evidence related to
domestic violence syndromes and the general cause of fighting against
domaestic violence, 14 APP 2446-48,

At calendar call on January 18, 2011, the Defense stated that it could
not announce ready until the remaining motions were decided, because
depending on the district court’s rulings, the Defense might seek & stay to
pursue a writ to this Court. 14 APP 2540-41. The Defense also stated that
its ability to announce ready for trial depended on whether further
investigation would be needed, and that if the State were allowed to present
new bad acts evidence, further delay would be attributable to the State,
affecting O'Keefe's apeedy trial rights. 14 APP 2541-43.

On January 20, 2011, the district court heard the remaining motions.
The district court refused a atay or a continuance for the Defense to pursue a
writ. 14 APP 2547.48. The court denied O’'Keefe's Motion to Dismisg,
ptating that there waa no misconduct, and if there was, the court did not see
it as intentional. Jd, at 2648-82. Defense counsel argued the State'’s
battered woman's syndrome expert should be precluded. Id, at 2552-56.
The prosecutor argued that he had a right to explain why Whitmarsh would
have stayed with O'Keefe. Id. at 2565-57. The district court ruled, “Well,

he’s not going to — the expert’s not going to say har — her particular state of
16
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prevent retrial, Nevads's jeopardy provision should where, a8 he:_-e. tho
prosecution hag eo clearly contravened the spirit of the clause, EM_Y..
State, 123 Nev. 587, 535, 170 P.ad 975, 980 (2007) (providing greater
Protection in area of resentencing), hut gee Glover, 125 Nev. at —_n.5 220
P.3d at 698 n.5 (stating that this Court has never differentiated between
state and federal protection). A defendant need not show prejudice in order
to invoks the bar where his trial ends in a mistrial Arizona v, Waghington,
434 U.S. 497, 504 n 16, 88 8. Ct. 824, B30 n.15 (1978)." On review, the leval
of deference given to the trial court’s determination on a double jeopardy
claim varies, with the strictest serutiny required where there is resson to
believe that the prosecuter is uaing the superior resources of the State to
harasa or achieve a tactical advantage over an accused, or the bagis for the
mistrial is unavailability of evidence and the prosecutor is guilty of
inexcusable negligence, Glover, 125 Nev. at — 220 P.3d at 684
Washington. 434 U.S. at 508, 58 8. Ct. at 832 Double Jeopardy bars protect

the “deeply ingrained” principle that “the State with all itg
nmmamdpuweruhouldnntheaﬂowedtumkerapeated
atiempts to convict an individual for an alleged offenza, thereby
subjecting him to embarrassment, expen=e and ordesl and
compelling him to live in a continuing state of anxiety and
insecurity, as well a5 enhancing the possibility that even though

mnocent he may be found guilty.” ’
Yeager v, United States = US. — 128 8. Ct, 2380, 2365-88 {2009)
(quoting Green v, United States 355 U.S. 184, 187.188, 78 8. Ct. 221

(1867)): Waghington, 434 U8, at 504 n, 14,98 8, Ct. at 829 n.14.

Therefore, the Double Jeopardy bar “forbids a second trigl for thel -
purpose of affording the prosecution another opportunity to supply evidencs
it failed to muster in the first proceeding.” MMM 43708,
1,11, 98 8. Ct. 2141, 2147 (1978). Thia rule liea “at the core of the Clause’s
I protections” and “prevents the State from honing its trial strategies and
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mind is generslly thig is what the dynamics of this — of a domestic violence
relationship entails, So he can’t — is not going to be sllowed to say this is
what she was thinking in this case.” When O'Keefe's counsel questioned the
relevance of the evidence, the court responded that “there’s absolutely no
case law, statutory law, that provides that on a second trial, third trial,
fourth trial the . . . State or defense can't notice new witnesses, can’t notice
new experts as long as they're noticed timely,” The court then found that
the State’s notice was timely and indicated it would address the substantive
claim later. 14 APP 2669. The court found no Speedy Trial viclation. Id, at
2569-64,

On the afternoon of January 20, 2011, the district court heard the
State’s Motion to Admit Evidence of Other Bad Acta. The parties stated
their positions regarding discovery, and the Defense objected to the faet that
300 pages of new discovery was provided on January 19, 2010, and it had no
opportunity to prepare to meet this evidencs. 14 APP 2569-70. The parties
argued whether the new bad act evidence snd expert testimony were
permissible. 14 APP 2572-78. The district court ruled that the two guilty
pleas to domestic battery and a jury verdict were admigaible; the remaining
acts might slso be admissible, I, at 2682-84. The court then determined to
continue the matier for a Petrocelli hearing and reset trial based on the
Defense’s inability to be ready for trial the following Monday, ie., the 24t
given the decision to admit new bad acts evidence. [d, at 2685-86.

ABGUMENT
L DOURLE JEOPARDY BARS PREVENT RETRIAL

The Double Jeopardy Clauses of the United States and Nevada
Constitutions may entitle & defendant who is put to trial to go free if the
irial fails to end in a final judgment. uee Glover v, District Court. 126 Nev.
et —es 220 P.3d 684, 692 (2009); U.S. Const. amend. V, XIV: Nev. Const.

art. 1, § 8. O'Keefe submits even if the federal provigion is inadequats to
17
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perfecting its evidence through successive trigls ” Tibba v, Florids, 457 U.S.
31, 41, 102 8. Ct. 2211, 2218 (1982); Johnson v, Fatelle, 508 F. 2d 847, 352
(5 Cir. 1975) ("We cannot permit initial trial deficiencies to be cured by
subsequent triala™) To allow the State another opportunity to produce
evidence that it failed to muster at the original proceedings runs counter to
Double Jeopardy principles, State v, Diegenwald, 524 A.2d 130, 150 (N,
1987).

It is appropriate for both parties to revisit prior rulings and strategy
following reversal of a conviction for legal error and where a verdict is
agamnst the wmght of the evidence (an opposed to based on ineufficient
e"lmleuce) Ilhhi, 457 U.8. 381, 43 n,19, 102 8. Ct. 2211, 2219 n.19 {1982);

nited State photwell Manufacturing Co. 3556 U.S. 233, 243, 78 §. Ct.
245, 252 (1957'] Eﬂjﬂ_._ﬂmngm, 29 Nev. 320, 341, 90 P. 221, 226 (1907):
Ugited States v, Gallagher, 502 F.2d 1139, 1143 (3" Cir. 1979). However, a
mistrial ehould not be permitted to cperate as a post-jeopardy continuance
to allow the proseeution to strengthen its case. United States v. Wilson, 534
F.2d 76, 80 (6® Cir. 1978). Thus, retrial is prohibited where a prosecutor
intentionally commita misconduct for the Purpose of a tactical advantage,
{ mchnsumngnnnbomdpmudmgmntnalnmfnrthunm Washington,
I‘cﬁ-MUS at 508, 98 8. Ct. at 832,

In Ohjo v, Betts, 2007 Ohio App. Lexis 4873 (2007), 14 APP 2588, the
same rare factual scenario as the instant case wag presented, ie., “the
somewhat unususl backdrop of potentisl double jeopardy implications
following the denial of the motion for misirial and the case is then retried
following a hung jury.” Id. at 10. The court concluded that prosecutorial
misconduct will bar a subsequent retrial where the prosecutor acted with
theapeciﬁci.utenteithertninnpireamnﬁonforamiatrialortunhtaha
conviction where an acquittal wae likely. Id, at 10-11. Courts apply
objective factors to determine whethﬁ: the governmental conduct was done

h
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with improper intent. Oregop v. Kennedy, 456 U.S. 667, 675, 102 8. Ct.
2083, 2089 (1982). For instance, in United States v, Lun, 944 F.24 642, 644-
46 (9 Cir. 1991), the Ninth Cireuit Court of Appeala considered: (1) whether
the government’s case was going badly, causing the prosecutor to fear
acquittal and affirmatively seek a mistrial; (Z) whether the government
would gain from a second tris); and (3) whether the government commijtted
repeated acts of misconduct. Applying these factors hera demonstrates that
the district court erred in denying O'Keefe relief on his Double Jeopardy
claim.

. This Court had previously recognized there was not overwhelming
evidence of a Second-Degree Murder. b APP 737-38. At the retrial,
proaecution fought the giving of a lesser included instruction on Involuntary
Manslaughter though one was given st the firat trial. 12 APP 2072-78.
None of the experts at retrial could rule out suicide ar accident based on the
physical evidence. The evidencs showed possible innocant explanations for
Whitmarah's bruising, her physical condition and alcohol use, combined with
the circumatancea of O'Keefe's arrest and his attempts to render aid by
Lifting her body. There was no evidence of any sort of domestic digpute in
the days before the incident. See 9 APP 1343, 1349 (the downatairs
neighbor testified there had never been noise in (*Keefe's apartment before).
I|Nn:| witness saw any domestiz dispute or battery oceurring, The responding
officer witnesses gave conflicting teatimony, and the good faith of police
investigation and motives of Cheryl Morris were challenged, 9 APP 1207.
1305, 1308-11; 11 APP 2006, 2008, The prosecution's theary that O'Keefe
mistreated women as indicated by his trestment of the femgle homicida
detective was a strained but improper attempt to convict O'Keefe baged
upon conformity with a character trait. 11 APP 1867, 1973.74, 1988.94.
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The jury bung at the retrial, even with the improper introduction of other
bad acta evidence depicting O’Keefe as a killap and the improper argument
by the State, .

{2) The prosecution saw advanta ACgess

Strong evidence of the prosecutor’s intent came after trial with the
flurry of pretrial motions seeking to admit new evidence. The prosecution
obvioualy perceived advantages from s third trisl: the ability to admit new
evidence on domestic violence that was unavailable at the second trial. The
State failed ta notice the expert in Battersd Women's Syndrome within the
time to present this expert during the prior trial. See NRS 174.234(2)
(requiring 21 days' notice). The rulings on the bad act isgues were settled, 2
APP 1-18, and the State had not timely noticed or provided full discovery for
the new bad act evidence.

3 Succesaive tris

i
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(3) The prosecution commitis B reneated acts o GO

The prosecution’s repeated misconduct substantially reduced the
probability of acquittal and created an ungecceptable risk of biased jury
deliborations. Sge Kennedy, 456 U.S. at 690, 102 8. Ct. at 2097 (Stevens, J.,
concurring) (jeopardy bar is appropriate where prosecutorial erroz
substantially reduced the probability of acquittal); Glover, 1256 Nev. at ___
220 .34 at 692 (improper edvocacy that places prejudicial and inadmissible
flevidence befors the juzy can create an unacceptable risk of biassd jury
deliberations and require a mistrizl).

ERB R8sz o5

gs of the court, and the understandings of the
parties, during the 2010 retrial, the State repeatedly introduced the issue of
battered women's syndrome aa a theory of guilt and a community cause,
27 ) During voir dire, the Court ruled that the State could not discuss domestic
28 (fviolence syndromes or define that term. 7 APP 1111.13.
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In his opening statement, the prosecutor stated, “An anonymous
domestic violence survivor once made this observation. If you can’t be
thankful for what you have, be thankful for what yout have escaped, Well,
unfortunately Vicloria waa not able to escape from the defendant . ., . " 8
APP 1166-87. In rebuttal closing argument, the prosecutor argued,

It was Ralph Waldo Emerson who said all violence, agil thai is
dreary, all that repels is not power. It is the gbsence of power, In
baitering Victoria in the hours leading up or the minutes leading
up to her ultimate death, the defendant didn't show us what kind

of power he has. He showed us how weak he is. Men who beat
twomen,

12 APP 2148, The prosecution argued a themea that O'Keefe was a
misogynist or a sexist who mistreated women. id. at 2149. The prosecutor
also mada reference to Whitmarsh's bruising in varicus stages of healing and
argued that this proved malice in that ahe “had been roughly handled in an
ongoing bashing.” A defense objection to this argument was sustained. 12
APP 2171-72. The prosecutor further argued, “Mary Gignocos who is the
director of Voices against Violence once said. . . everything we know . . . .\" A
defense objection to this argument was sustsined. 12 APP 2177. 'The
prosecutor continued, “Everything we know about domestic violence is that [
iz about power ond controlling beople. Fortunately, the defendant ie no
longer in conirol.” ]d, At the conclugion of argument, the Defense made a
motion for a mistrial based, in part, on thege arguments. The digtrict court
concluded that any ervors did not warrant a mistrial. 8/31/10 TT 163-88.

It was misconduct for the progecutar to appesl to the consdence of the
]mmmunity or sactetal concerns because the jurors’ only proper focua should
have been on whether the State proved ita charge. See Atkins v, State, 112
Nev. 1122, 1138, 923 P.2d 1118 (1996) (Rose, J., concurring), overruled on
other grounds, Beriang v, State, 122 Nev, 1066, 1078, 146 P.3d 265 (2008).
The prosecutor committed misconduct by intentionally referring to and

12
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arguing facts outside the record. Ci. Gloyer, 125 Nav. at —— 220 P34 at
698 (mistrial was necessary because the defense argued facts not in
evidence). The improper Argument relying regarding domestic violence was
extremely prejudicial in light of the fact that the Defense had limited
O'Keefe's evidence of g loving relationship and good character so as not to
open the doar to bad acts evidence, 2 APP 2-13; B APP 1246-60; 9 APP 19268.
79, and had been denied the opportunity to explain Whitmargh's actual
peychiatric diagnoses. Further, no evidence was admissible for the purposa
of showing that O'Kesfe acted in conformity with the character traits of an
abuser or that Whitmarsh acted in conformity with the cheractar traits of 5
victim.

Mareover, the evidence did ot conform to the cherging document,
Once jeopardy had attached gnd O'Keefe had testified, it was extremely
unfair and a vislation of dye process for the State to argue an unlawful act
(ongoing domestic violence) theory not charged in the information, This
conduct was in defiance of this Court’s previnus determination that
pérmittmg the jury to consider an unnoticed unlawful act theory violated
O'Kesfe's Due Procesa righta because “the State’s charging document did not
allege that O'Keefe killed the victim while he was committing an unlawfu)
act and the evidence presented gt trial did not support this theory of second.-

degree murder™ 5 APP 737-38. See algg dennings v State 116 Nev. 488,
998 P.2d 557 (2000).

B-mmgmmm

During the August 2010 retrial, without seeking permission, the State

cheracter evidence, See NRS 48.015; NRS 48.026(2): NRS 48.035; Roever v,
Btate, 114 Nev, B&7, 871-72, 983 P.2g 503, 605-08 (1298), The evidence was
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extremely inflammatory as it depicts O'Kecfe ag an actual killer. The
district court denied O'Keefe’s mation to preclude thia evidence at any fature
trial, 14 APP 2433-42,

C. M l iginal rial

The prosecution has now committed intentional misconduct at
successive trials. Although this Court declined to rule on the issue during
O’Keefe’s direct appesal from the frst conviction, in his original trial, the
prosecution elicited testimony from a transportation officer that O'Keefe told
him to “turn that nigger music off” and said T don't listen to nigger music.”
3 APF 420 (Tr. 179), 422 (Tr. 188), The Defense requested a mistrial, which
the district court denied. 3 APP 439-40. This denied O'Keefe his
constitutional righta. See Moore v, Morton. 255 F.a3d 85, 114 (3rd Cir. 2001);
NRS 48.045:; Tavares v, State, 117 Nev. 725,30 P.3d 1128 (2001)).

In sum, the district court failed to give due weight to the objective
evidence of the prosecution’s prohibited intent. The Prosecution proceeded
to retrial aware that it could not use certain evidence. If it had not tried to
do so improperly, but had simply stopped the trial for lack of this evidence, a
third trial would have been barred by the Double Jeopardy Clause. Ses
Washington. 434 U.S. st 508, 8 8. Ct. at 832 ('If . . . 4 prosecutor proceeds
to trial aware that key witnesses are not available to give testimony and a
mistrial is later granted for that reason, a second prosecution is barred.");
Hylton v. District Court, 108 Nev. 418, 426, 743 P.2d 622, 6327 (1987) (retrial
barred where prosecutor was guilty of inexcusable negligence). The
prosecution should not be rewarded for its misconduct, which tainted the
jm;r.hyracaiﬁngmnthuchmatnhmitatﬁalmataﬁeamdtnputfoﬂh
evidence it had previoualy affirmatively abandoned.
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The digtrict court erred in prejudicing 0'Keefe's speedy trial righta by
accommodating the State's desire to revamp its case with new evidencs.
O'Keefo has suffered multipls trials, having to undergo the stress and
anxiety attendant thereto and a lengthy pretrial detention since his arrest
on November 8, 2008. The district court’s rulings allowing the State’s new
evidence necessitated further delay in violation of O'Keefe's righta to due
process and a speedy trial. U.S. Conat. amend. VI, XIV: Nev. Const, art 1,
sec. 8 NRS 178.556(1). NRS 178.556(1) provides for a trial within 60 days
after the arraignment on an Information and after a mistrial. Rodriguez v,
State, 91 Nev. 782, 542 P.2d 1066 (1975). Dismisaal for the failure to bring a
defendant to trial within 60 days is mandatory if there is no good causs
shown for the delay. Andersop v, State 86 Nev. 828, 834, 477 P.2d 595, 598
{1970). The State has the burden of showing good cause for delay. Id, An
accused is not required to show that he was prejudiced by the failure to
bring him to trial within 60 days. State v, Craig, 87 Nev. 199, 484 P.2d 719
(1971).

O'Keefe was arraigned on Jenusry 20, 2008, and invoked his right to a
speedy trial. He at all timea thereafter asserted his speedy trial rights.

Even assuming the district court’s calendar constitutes good caunse for the T:J
January 24, 2011 trial setting after the mistrial was declared on September| N
2, 2010, there was no good cause for the further delay caused by re. N
determining the law of the case to allow new evidence for which inadequate =
discovery had been provided until after calandar call,

The Defense was diligent in seeking discovery, filing a formal
discovery motion, 6 APP 817, and conducting multiple reviews of the District
Attorney's open file. The prosecution was aware of the additions] other bad
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l {|acts by February, 2008, See 1 APP 7-22. However, the State feiled to
provide O'Keefe with more than simple incident reports, gee 14 APP 2449
80, until after the January 18, 2011 calendar call, when it provided the
additional 300 plus pages of discovery regarding the numerous prior
criminal offenses and cases, which included statutory discovery such as
witnesa statements. O'Keefs was entitled to this discovery, NRS 174.236;
1.8, Const. amend V, XTV; Nev. Const. art. 1, sec. 8; Mazzan v. Warden, 116
Nev. 48, 67, 993 P.2d 25, 37 (2000); U.8. Const., amend. V, XIV. The failure
of the State to timely provide the discovery impaired his ability to mount a
defense for trial. FKeefe's request for time to pursue a writ to thisa Court

WV o =] Bh uw e W R
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14
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waa denied. A much lengthier delay, however, was necessary to meet tha
State's new evidence. The Defense muset now investigate new witneases and
records. Further, the Defense must change its entire strategy and secure
the testimony of good character witnesses that it previoualy forwent based
upon the settled rulings in the cage, the prosecution’s representation that it
would not seek to admit the bad act evidence, and the Defense’s desire not to
open the door to the evidence. Finally, the Defense will likely need to re-
Litigate previouely settled issues which relied on the previgus bad acta
- rulings, ie., O'Keefe’'s motions to suppress his statements and admit
? || evidence of Whitmarsh's paychological history. See 6 APP 826; 7 APP 986-|
2! 111083, The State's lack of diligence should have barred the district court{ &
from granting its request to admit the naw evidence. E‘.

The district court also acted arbitrarily in accommodating the State's| N
desire to present new evidence. Cf Benpett v, District Court, 121 Nev. ___,
121 P.3d 805, 610 (2005) (due process nreventa the State from alleging new
aggravators during a retrial of capital penalty phase where the State had
chosen to forego these aggravators during the notice period); Browning v,
rm 124 Nev. ___, 188 P.3d 60, 74 (2008) (assuming without deciding that
26
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the State might be prevented from presenting new penalty hearing evidencs
at & second penalty trial, but concluding that mipimal additional evidence
wag actually introduced). The district court alsp favared the State in both
the matter of a stay/continuance and whether any timing issue barred
evidence. When the Defense sought to admit expert testimony and evidence
regarding Whitmarsh’s actual diagnoses, the prosecutor argued, “I mean,
now what we're going to do is we're going fo have o - o shrink come in, I
guess, and analyze someone who'’s dead afier the fact.” The Court responded,
“Well, we're not having it at this point> 7 APP 990. However, the district
court ignored timing when the State sought to introduce evidence to support
ita theories regarding the paychological traits of Whitmarsh and O'Keefe.
Contrary to the State’s aasertions, the new evidence which the State
secks to edmit is not mede admissible by NRS 48.061. Subsection 2 of that
statute provides, “Expert testimony concerning the effect of domaestic vielence
may not be offered against a defendant pursuant to subsection I to prove the
eccurrence of an act which forms the basis of a crimingl charge against the
defendant.” (Emphesis added) This language demonstrates that the State’s
reliance on the dynamica of abusive relationships to prove its cese is
improper. The State relied on the 2001 amendments to NRS 48.061, gee
2001 Nev. Stat, ch. 360, at 1693, allowing the presentation evidence of
domestic violence and its affects and limiting expert testimony. However, ™~
there is no exception in Nevada to the usual presumption against admitting 4
such evidenee under NRS 48.045. By the 2001 amendments, the Legialature| ™
sought only to remedy the problem of teatifying but recanting vigkim and not
to creats an exception to the wsual presumption against character evidence.
See Minutes of Hearing on AB 417 Before the Assembly Comm. on
Judiciary, 71% Leg. (Nev., April 5, 2001); Minutes of Hearing on AB 417
Before the Senate Comm. on Judiciary, 71 Leg. (New., May 18, 2001).
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Certificate of Mailing filed on 05/03/11

30438
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Certificate of Service filed on 06/29/15 5454
Clerks Certificate Judgment Reversed and Remanded filed on 05/06/10 1023-1627
Criminal Bindover filed on 12/26/08 G004-0020
Criminal Order 1o Statistically Close Case filed on 07/31/13 4662
Defendant O Keefe's Opposition 1o Motion in Limine te Admit Evidence

of Other Bad Aets Pursuant to NRS 48.045 and Evidence of Domestic

Viglence Pursuant to 48.061 filed on 01/18/11 2877-2507
Defendant’s Brief on Admissibility of Evidence of Alleged Victim’s :

History of Suicide Attempts, Anger Quibursts, Anger Management

Therapy. Self-Mutilation (With Knives andn Scissors), and Ermatic |

Behavior filed on 03/20/69 (293-0301
Defendant’s Motion to Require Court 1o Advise the Prosepective Jurors as

to the Mandatery Sentences Reguired if the Defendant is Convicted of

Second Degree Murder filed on 03/04/09  0196-0218
Defendant’s Motion 1o Settle Record filed on 03/24/0% | 0317-0322
Defendant's Proposed Jury Instructions filed on 03/20/09 0302-0316
Defendant’s Proposed Jury Instructions filed on 08/23/10 1335-1393
Defendant's Submission to Clark County District Attorney’s Death

Review Committee filed on 12/31/08 0021-0027
Defendant’s Supplemental Proposed Jury Instructions filed on 03/20/09 0290-0292
Defendant’s Supplemental Notice of Witnesses filed on 08/16/10 1294-1296
Distriet Court Amended Jury List filed on 03/19/09 (245
District Court Jury List filed on 03/16/09 0259

Ex Parte and/or Notice of Motion and Motion to Chief Judge 10 Reassign

Case to Jurist of Reason Based on Pending Suit 3:14-CV-00385-RCJ-

WGC Against Judge Michael Villani for proceeding in Clear “Want of

Jurisdiction™ Thereby Losing Immunity, Absclutely filed on 08/28/14 4903-4912
Ex Parte and/or Notice of Motion filed on 08/28/14 4913

Ex Parte Application for Order Requiring Material Wimess to Post Bail

filed on 03/10/09 0232-0236
Ex Parte Motion for an Order Shortening Time filed on 08/16/10 1262-1293
Ex Parte Motion for Appointment of Counsel Pursuant to NRS 34.750

filed on 09/15/14 4950-4952
Ex Parte Motion for Defense Costs filed on 06/30/10 1037-1043
Ex Parte Motion for Production of Documents (Specific) Papers,

Pleadings and Tangible Property of Defendani filed on 01/153/14 47144720
Ex Parte Motion for Reimbursement of Legal Cost of Faretta Canvassea

Defendant to Above Instant Case filed on 12/13413 4701-47)7
Ex Parte Motion for Release of Medical Records filed on 04/08¢11 3041-3042
Ex Parte Motion to Extend Prison Copywork Limit filed on 06/24/15 5438-5441
Exhilats to Petition for Writ of Habeas Corpus by 2 True Pretrial Detainee

filed on 09/15/14 4954-4980
Ex-Parte Motion for Reimbursement of Incidental Costs Subsequent the

Court Declaring Defendant Indigent and Granting Forma Pauperis filed

on (01/21/14 47224747

g
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Ex-Parte Motion to Extend Prison Copywork Limit filed on 01/28/14 4764-4767
Filing in Support of Motion to Scal Records as Ordered by Judge filed on

04/19/12 3438-3441
Findings of Faet, Conclusion of Law and Order filed on 10/02/15 5528-5536
information filed on 12/19/08 0001-0003
Instructions to the Jury (Instruction No. 1) filed on 09/02/10 1399-1426
Instructions to the Jurv filed on 03/20/09 0246-0288
Judgment of Conviction {Jury Trial) filed on 09/05/12 4623-4624
Judgment of Convicuon filed on 05/08/09 0327-(G328
Judicial Notice Pursuant NRS 47.140(1)-NRS 47.150(2) Supporting Pro-

Se Petition Pursuant NRS 34,360 filed on 03/12/15 5082-5088
Jury List filed on 06/12/12 3436

Jury List filed on 08/25/10 1396
Letters in Aid of Sentencing filed on 05/64/09 0324-0326
Mction by Defendant O*Keefe filed on 08/19/10 1329-1334
Motion for Complete Rough Drafi Transcript filed on 04/03/12 3430
Motion for Judicial Notice the State’s Failure to File and Serve Response

in Opposition filed on 02/24/14 48004809
Motion for Judicial Ruling filed on 05/24/10 1028-1030
Motion for Leave to File Supplemental Petiton Addressing Adl Claims in

the First Instance Required by Statre for Judicial Economy with

Affidavit filed on 06/15/15 5420-5422
Moticn for Relief from Judgment Based on Lack of Jurisdiction for .S,

Court of Appeals has not Issued any Remand, Mandate, or Remittitur

filed on 07/23/14 4871-4889
Muotion to Continue Trial Rled on 06/01/12 3450-3455
Motion ta Dismiss Counsel filed on 10/03/11 3164-3168
Motion to Modify and/or Correct Illegal Sentence filed on 01/27/14 4749-475%
Mouotion to Place on Calendar filed on 10/26/11 3169-3182
Motion 1o Place on Calendar filed om 11/28/11 3184-3192
Motion to Withdraw as Counsel filed on 04/29/11 3044-3047
Motion to Withdraw Counsel filed on 11/28/11 3193-3198
Motion to Withdraw Counsel for Conflict and Failure to Present Claims

when LLA.C. Claims Must be Raised Per Stanute i the First Petition

Pursuant Chapter 34 filed on 06/08/15 3148-5153
Motion to Withdraw filed on G9/14/10 1434-1437
Notice of Appeal filed on 03/13/14 4843-484%
Notice of Appeal filed on 04/11/14 4858-4861
Naotice of Appeal filed on 05/21/09 (332-0333
Notice of Appeal filed on 07/31/15 5467-5472
MNotice of Appeal filed on 08/11/15 ; 5478-5483
Notice of Appeal filed on 08/29/14 4923-4924
Notice of Appeal filed on 10/2i/15 3552-5553
Notice of Appeal filed on 11/03/15 3569-5571
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Notice of Appeal filed on 11/21/14

S067-5069

Notice of Change of Address filed on 06/06/14

4864-4865

WNotice of Defendant’s Expert Witness filed on 02/20/09

D180-0195

' Notice of Defendant’s Wimesses fled on 03/06/09

02240227

Notice of Entry of Findings of Fact, Conclusion of Law and Order filed
on 10/06/15

3337-5546

Notice of Expert Witnesses filed on 03/05/09

0222-0223

Notice of Motion and Motion by Defendant O'Keefe for a Reasonable
Bail filed on 09/24/10

1441-1451

Notice of Motion and Mation by Defendant O°Keefe for Discovery filed
on D8/02/10

1211-1219

Notice of Motion and Motion by Defendant O’Keefe for Evidentiary
Hearing on Whether the State and CCDC have Complied with Their
Obligations with Respect to the Recording of a Jail Visit Between
O’Keefe and State Witness Cheryl Morris filed on 08/02/10

1220-1239

Notice of Motion and Motion by Defendant O’Keefe to Admit Evidence

Pertaining to the Alleged Victim's Mental Health Condition and History,
Including Prior Suicide Aniempts, Anger Qutbursts, Anger Management

Therapy, Self-Mutilation and Ermatic Behavior filed on 07/21/10

1064-1081

Notice of Motion and Moticn by Defendant O'Keefe to Admit Evidence
Pertaining to the Alleged Victim's Mental Health Condition and History.
Including Prior Suicide Attempts, Anger Qutbursts. Anger Management

Therapy, Self-Mutilation and Erratic Behavior filed on 07/21/10

1099-1116

Natice of Motion and Motion by Defendant O'Keefe to Admit Evidence
Showing LVMPD Homicide Detectives Have Preserved Blood/Breath
Alcohol Evidence in Another Recent Case filed on 08/02/10

1199-1210

Notice of Motion and Motion by Defendant O'Keefe to Dismiss on
Grounds of Double Jeopardy Bar and Speedy Trial Violation and,
Alternatively, to Preclude Stare’s New Expert Witness, Evidence and
Argument Relating to the Dynamics or Effects of Domestic Viclence and
Abuse filed on 01/07/11

2785-2811

Notice of Motion and Motion by Defendant O'Keefe 1o Preclude Expert
Testimony filed en 08/16/10

1284-1261

Notice of Motion and Mation by Defendant O’ Keefe to Preclude the State
from Introducing at Trial Other Act or Character Evidence and Other
Evidence Which is Unfairly Prejudicial or Would Violate his
Constitutional Rights filed on 07/21/10

[047-1063

Notice of Motion and Motion by Defendant O Keefe to Preclude the State
from Introducing at Trial Other Act or Character Evidence and Other
Evidence Which is Unfairly Prejudicial or Would Violate his
Constitutional Rights filed on 07/21/10

1082-1098

Notice of Motion and Motion by defendant O’Keefe to Preclude the State
from Introducing at Trial Improper Evidence and Argument filed on
01/03/11

1682-2755

| Notice of Motion and motion by Defendant O’Keefe to Suppress his

-5.
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Staternents to Police, or, Altematively, to Preclude the State from

Introducing Portions of hus Interrogation filed on 08/02/10 1152-1198
Notice of Motion and Motion for Leave of Court to File Motion for

Rehearing — Pursuant to EDCR. Rule 2.24 filed on 08/29/14 4914-4921
Notice of Motion and Motion in Limine to Admit Evidence of Other Bad

Acts Pursuant to NRS 48.045 and Evidence of Domestic Violence

Pursuant to 48.061 filed on 01/06/1! 2762-2784
Notice of Motion and Motion to Admit Evidence of Other Crimes filed on

(2/02/09 0150-0165
Notice of Motion and Motion to Admit Evidence of Palygraph

Examination Resulis filed on 03/25/12 3412-3415
Nuotice of Motion and Motion to Dismiss based Upon Violation(s) of the

Fifth Amendment Component of the Double Jeopardy Clause,

Constitutionzl Collateral Estoppel and. Altematively, Claiming Res

Judicata, Enforceable by the Fourteenth Amendment Upon the States

Precluding State’s Theory of Prosecution by Unlawful {ntemional

Stabbing with Knife. the Alleged Battery Act Described in the Amended

information filed on 03/16/12 3201-3224
Notice of Motion and Motion 1o Seal Records filed on 03/22/12 3416-3429
Notice of Motion and Motion to Waive Filing Fees for Petition for Writ of

Mandamus filed on 12/06/13 4695-4657
Notice of Motien and Motion to Withdraw as Attorney of Record filed on

09/23/15 5317-5519
Notice of Motion and Motion 10 Withdraw as Attorney of Record filed on

09/29/15 5525-5527
Notice of Motion filed on 01/13/14 4721
Notice of Motion filed on 01/21/14 4748
Notice of Motion filed an 01/27/19 4760
Notice of Motion filed on 02/24/14 4810
Notice of Motion filed on 03/04/14 4833
Notice of Motion filed on 06/08/15 5154-5160)
Notice of Motion filed on 07/23/14 4890
Notice of Motion filed on 08/29/14 4922
Notice of Motion filed on 09/15/14 4953
Notice of Witness and/or Expert Witnesses filed on 02/03/09 0166-0167
Notice of Witnesses and/or Expert Witnesses filed on 02/17/09 0178-0179
NV Supreme Cournt Clerks Certificate/ Judgment Affirmed filed on

(02/06/15 5072-5081
NV Supreme Court Clerks Certificate/Judgment Affirmed filed on

07/26/13 4653-4661
NV Supreme Court Clerks Certificate/Judgment Dismissed filed on

06/18/14 486648710
NV Supreme Court Clerks Certificate/Tudgmeni Dismissed filed on

{3/12/15 5089-5093

NV Supreme Court Clerks Certificate/Judgment Dismissed filed on

-6-
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(0928115 5520-5524
NV Supreme Court Clerks Centificate/Judgment Dismissed filed on

10/29/14 5062-5066
O'Keefe’s Reply to State’s Opposition to Motion to Admit Evidence

Showing LVMPD Homicide Detectives have Preserved Blood/Breath

Aleobel Evidence in Angther Recent Case filed on 08/13/10 1256-1265
Opposition to State’s Motion to Admit Evidence of Other Bad Acts filed

on 02/06/09 0169-0172
Order Authorizing Contact Visit filed on 03/04/09 0219-0229
Order Authorizing Contact Visit filed on 08/12/10 1253-1254
Order Denying Defendant’s Ex Parte Motion te Extend Prison Copywork

Limit filed on 08/13/15 5486-5488
Order Denying Defendant’s Ex-Parte Motion for Reimbursement of

Incidental Costs Declaring Detfendam Ingigent and Granting Forma

pauperis filed on 03/11/14 4840-4842
Order Denying Defendant’s Motion for Relief From Judgment Based on

Lack of Jurisdiction for U.8. Court of Appeals had not Issues any

Remand, Mandare or Remittatture filed on (09/04/14 4927-4929
Order Denying Defendant’s Motion to Dismiss filed on 04/11/12 3434-3435
Order Denying Defendant’s Motion to Seal Recoreds and Defendant's

Motion ta Admit Evidence of Plygraph Examination filed on (5/24/12 3448-3449
Order Denying Defendant’s Petition for Writ of Mandamus or in the

Alternative Writ of Coram Nobis; Order Denying Defendant’s Motion to

Waive Filing Fees for Petition for Writ of Mandamus; Order Denying

Defendant’s Motion 10 Appoint Counsgl filed on 01/28/14 4761-4763
Order Denying Defendant’s Pro Per Motion for Judifical Notice- The

State’s Failure to File and Serve Response in Opposition filed on 04/01/14 | 48554857
Order Denying Defendant’s Pro Per Motion for Leave to File

Supplemental Petition Addressing al] Claims in the First Instance

Required by Statute for Judicial Economy with Affidavit filed on

07/15/15 54b4-5466
Order Denying Defendant’s Pro Per Motion 1o Medify and/or Correct

[llegal Sentence fHiled ¢n03/25/14 4852-4854
Order Denying Defendant’s Pro Per Motion to Withdraw Counsel for

Conflict and Failure to Present Claims When 1.A.C. Claims Must be

Raised Per Statute in the First Petition Pursuant to Chapter 34 filed on

07/15/15 5461-5463
Order Denying Matthew D. Carling’s Motion to Withdraw as Attorney of

Regord for Defendant filed on 11/19/15 3574-5575
Order Denying Motion to Disqualify filed on 10/06/14 3037-5040
Order filed on 01/30/09 0149
Order filed on 11/06/10 1462-1463
Order for Petition for Writ of Habeas Corpus filed on 10/15/14 5051
Crder for Production of Inmate Brian O'Keefe filed on 05/26/10 1032-1033
Order for Return of Fees filed on 11/10/11 3183
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Order for Transcripts filed on 04/30/12 3442
Order Granting and Denving in Pant Defendani’s Ex-Parte Motion for

Production of Dacuments (Specific) Papers, Pleadings. and Tangible

Property of Defendant filed on D2/28/14 4818-4820
Order Granting Ex parte Motion for Defense Costs filed on 07/01/10 1044-1045
Order Granting Request for Transcripts filed on 01/20/11 2966-2967
Order Granting Request for Transcripts filed on 04/27/11 3043
Order Granting Request for Transcripts filed on 09/14/10 1430-1431
Order Granumg Request for Transcripts filed on 09/16/10 1438-1438
Ortder Granting, in Part. and Denying, in Part, Motion by Defendant

O’'Keefe for Discovery filed on 08/23/10 1394-1395
Order Granting, in Part, and Denying, in Part, Motion by Defendant

O’Keefe to Preclude the State from Introducing at Trial Other Act or

Character Evidence and Other Evidence Which is Unfairly Prejudicial or

Would Violate his Constitutional Rights filed on 09/09/10 1427-142%
Order Granting, in Part, the State's Motion to Admit Evidence of Other 3199-3200
Bad Acts filed on 03/13/12

Order Releasing Medical Records filed on 04/08/11 3039-3040
Order Requiring Material Witness to Post Bail or be Commitied to

Custody filed on 03/10/09 0230-023i
Order Shortening Time filed on 08/16/10 1283
Petition for a Writ of Mandamus or in the Alternative Writ of Coram

Nobis filed on 12/06/13 4663-4694
Petition for Writ of Habeas Corpus or in the Alternative Motion 1o

Preclude Prosecution from Seeking First Degree Murder Conviction

Based Upon the Failure to Collect Evidence fited on 01/26/09 0125-0133
Petition for Writ of Habeas Corpus Pursuant to NRS 34.360 Exclusive |

Based On Subject-Matter of Amended Information Vested in Ninth

Circuit by notice of Appeal Then "COA” Granted on a Double Jeopardy

Violation with No Remand Issued Since filed on 09/15/14 4940-4949
Petitioner’s Supplement with Exhibit of Oral Argument Scheduled by the |

Ninth Cireuit Court of Appeals for November 17. 2014, Courtroom #1

filed on 10/01/14 4984-4988
Pra Se “Reply 1o State’s Oppesition te Defendant’s Pro Se Motion to

Modify and/or Correct [llegal Sentence filed on 03/04/14 4821-4832
ProSe “Reply” to State’s Opposition 10 Defendant’s (Fx-Parte) “Motion

for Reimbursement of Incidental Costs Subsequent the Courts Declaring

Defendant Indigent and Granting Forma Pauperis™ filed on 42/24/14 47924799
Receipt of Copy filed on 01/03/11 2761
Receipt of Copy filed on 01/12/1) 2812
Receipt of Copy filed on 01/12/11 2813
Receipt of Copy filed on 01/18/11 2876
Receipt of Copy filed on 01/27/09 0134
Receipt of Copy filed on 01/30/39 D146
Receipt of Copy filed on 02/06/09 0168
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Receipt of Copy filed on 03/04/09 0221
Receipt of Copy filed on 03/24/06 §323
Receipt of Copy filed on (5/24/10 1031
Receipt of Copy filed on 06/13/11 3183
Receipt of Copy filed on 06/30/10 1636
Receipt of Copy filed on 08/02/10 1240
Receipt of Copy filed on 08/02/10 1241
Receipt of Copy filed on 08/02/10 1242
Receipt of Copy filed on 08/62/10 1243
Receipt of copy filed on 08/13/10 1235
Receipt of Copy filed on 09/14/10 1432
Receipt of Copy filed on 09/17/10 1433
Receipt of Copy filed on 09/21/10 1440
Receipt of File filed on 07/01/10 1046
Reply in Support of Supplemental Petition for Writ of Habeas Corpus
{Post-Conviction) filed on 08/25/15 5500-5510
Reply to State’s Response to Defendant’s Pro Per Post-Conviction
Petition for Habeas Corpus filed on 06/16/15 5423-5412
Reply to State’s Response to Defendant’s Supplementa! Petition for Wnit
of Habeas Corpus filed on 08/24/13 5485-5490
Reqgeust for Rough Draft Transeripts filed on 1021415 5549-555]
Reguest for Rough Draft Transcripis filed on 07/17/12 3458-3460
Request for Certified Transcript of Proceeding filed on 09/09/09 0772-0723
Request for Rough Draft Transcript filed on 05/21/09 0329-0331
Request for Rough Draft Transeripts filed on 11/20/12 4625-4631
Return to Writ of Habeas Corpus filed on 01/29/09 0135-0145
Second Amended Information filed on 08/19/10 i1326-1328
State’s Oppoesitien to Defendant’s (Ex-Parte) “Motion for Reimbursernent
of Incidental Costs Subseguent the Courts Declaring Defendant Indigent
and Granting Forma Pauperis” filed on 02/07/14 4768-4791
State’s Opposition to Defendant®s Motion for a Reasanable Bail filed on
(4972710 1452-1461
State’s Opposition to Defendant’s Motion for Judicial Notice — The
State’s Failure 1o File and Serve the Response in Opposition filed on

| 03/10/14 4834-4839
State’s Opposition to Defendant’s Motion to Dismiss filed on 03/21/12 3407-3411
State’s Oppaosition to Defendant’s Motion to Preclude the State from
Introducing at Trial Improper Evidence and Argument filed on 01/12/] 1 2814-2871
State’s Opposition to Defendant’s Motion to Seal Records filed on
04/05/12 3431-3433
State’s Opposition to Defendant’s Motion to Suppress his Statements to
Police, or, Alternatively, 1o Preclude the State from Introducing Portions
of his Interropation filed on 08/17/10 1306-1519

State’s Opposition to Defendant™s Motion to Withdraw Counsel for

Conflict and Failure to Present Claims When LA.C. Claims Must be

as
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Raised Per Statute in the First Petition Pursuant to Chapier 34 filed on
06/25/15

3442-5446

State’s Opposition to Defendani’s Pro Per Motion for Leave of Court 1o
Fije Motion. . Rule 2.4 filed on 09/12/14

4935-4939

State’s Opposition to Defendant’s Pro Per Motion to Chiel judge to
Reassign Case to Jurist of Reason Based on Pending Suit Against Judge
Michael Villam for Proceeding in Clear “Want of Jurisdiction™ Thereby
Losing Immunity, Absolutely filed on 09/12/14

4930-4934

State’s Opposition to Defendant’s Pro Per Motion to Modify and/or
Correct {llegal Sentence filed on 02/24/14

4811-4817

State’s Oppositien to Motion for Evidentiary Hearing on Whether the
State and CCDC have Complied with their Obligations with Respect to
the Recording of a Jail Visit Between (V’Keefe and State Witness Cheryl
Morris filed on 08/10/10

1244-1247

State’s Opposition to Metion to Admit Evidence Pertaining to the Alleged
Victim's Mental Health Condition and History, Including Prior Suicide
Attempts, Anger Outbursts, Anger Management Therapy, Self-Mutilation
and Erratic Behavior filed on 08/16/10

1277-1282

State’s Opposition to Motion te Admit Evidence Showing LVMPD
Homicide Detectives Have Preserved Blood/Breath Alcohol Evidence in
Another Recent Case filed on 08/10/10

1248-1252

State’s Oppaosition to Motion to Dismiss and, Alematively, to Preclude
Expert and Argument Regarding Domestic Violence filed on 01/18/11

2908-2965

State’s Opposition to Motion to Preclude Expert Testimony filed on
08/18/10

1320-1325

State’s Response and Motion to Dismiss Defendant™s Motion for Relief
frem Judgment Based on Lack of Jurisdiction for U.S. Court of Appeals
had not Issued any Remand, Mandare or Remitarture of filed on 08/07/14

48%1-4902

State’s Response and Motion to Dismiss to Defendant's Pro Per Petition
for Writ of Habeas Corpus Pursuant to NRS 34.360 Exclusive based on
Subject-Matter of Amended Information Vested in Ninth Circuit by
Notice of Appeal Then “COA” Granted on a Double jEopardy Violatio
with No Remand [ssued Since (Post Conviction), Amended Peition and
Accompany Exhibits, Opposition to Request for Evidentiary Hearing, and
Opposition to Pro Per Motion to Appoint Counsel filed on 10/10/14

S041-5050

State’s Response to Defendant’s Motion Lo Preclude the State from
Introducint at Trial Other Bad Acts or Character Evidence and Other
Evidence that is Unfairly Prejudicial or Would Violate his Contitutionsal
Rights filed on 08/16/10

1268-1276

State’s Response to Defendant’s Petition for a Writ of Mandamus or in
the Altemative Writ of Coram and Response to Motion to Appoint
Counsel filed on 12/31/13

47084713

State’s Response to Defendant’s Pro Per Post-Conviction Petition for Wit
of Habeas Corpus filed on 06/02/15

5145-5147

State’s Response to Defendant’s Pro Per Supplemental Petition for Writ

-10-
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of Habeas Corpus and Evidentiary Hearing Request. “Motion for Leave to
File Supplemental Petition Addressing all Claims in the First [nstance
Reguired by Statute for Judicial Economy with Affidavit.” “Reply to
State’s Response to Defendant’s Pro Per Post Conviction Petition for
Habeas Corpus.” and “Supplement with Notice Pursuant NRS 47.150¢2);
NRS 47.140(1), that the Untied States Supreme Court has Docketed {#14-
10093} the Pretrial Habeas Corpus Matter Pursuant 28 USC 2241(c)(3)
from the Mooting of Petitioner's Section 2241 Based on a Subsequent
Judgment Obtained in Want of Jurisdiction While Appeal Pending™ filed

on 07/09/15 5455-5458
State’s Response to Defendant’s Reply in Support of Supplemental Post-

Conviction Petition for Writ of Habeas Corpus filed on 09/03/15 5511-5514
Staie’s Response to Defendant's Supplement to Supplementa] Petition for

Writ of Habeas Corpus (Pest-Conviction) filed on 07/31/15 5473-3475
State’s Supplemental Oppasition to Motion 1o Seal Records filed on

0417412 3436-3437
Stipulation and Order filed on 02/10/09 0173-0174
Substitution of Attorney filed on 06/25/10 1034-1035
Supplement to Supplemental Petition for Writ of Habeas Corpus (Post-

Conviction) filed on 07/13/15 5459-5460
Supplement with Notice Pursuant NRS 47.150 (2); NRS 47.140 (1), That

the United State’s Supreme Court has Docketed (#14-10093) The Pretrial

Habeas Corpus Matter Pursuant 28 U.S.C.§ 2241 ©(3) From the Maoting

of Petitioner’s Section 2241 Based on 2 Subseguent Judgment Obtained in

Want of Jurisdiction While Appeal Pending filed on 06/17/15 3433-5437
Supplemental Appendix of Exhibits to Petition for a Writ of Habeas

Corpus Exhibits One (1) Through Twenty Five (25) filed on 06/12/15 5161-3363
Supplemental Notice of Defendant’s Expert Witnesses filed on 07/29/10 I117-1151
Supplemental Netice of Expert Witness filed on 05/17/12 3443-3447
Supplemental Notice of Expert Witnesses filed on 01/03/11 2756-2760
Supplemental Notice of Expert Witnesses filed on 08/13/10 1266-1267
Supplemental Notice of Expert Witnesses filed on 08/16/10 1297-1305
Supplemental Notice of Witnesses filed on 01/14/11 2872-2875
Supplemental Notice of Witnesses filed on 03/10/09 0228-0229
Supplemental Notice of Witnesses filed on 03/1 1/0% 0237-0238
Supplemental Petition for Writ of Habeas Corpus (Post Conviction) filed

on 04/08/15 5094-5144
Supplemental Petition for Writ of Habeas Corpus filed on 06/15/15 3364-5418
Verdict filed on 03/20/09 0289
Verdict filed on 06/15/12 3457
Verdict Submitted 1o the Jury but Returned Unsigned filed on 09/02/10 1397-1398
Wit of Habeas Corpus filed on 01/30/09 0i147-0148

-11-
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TRANSCRIPTS

Document Page No.
Transeript — All Pending Motions and Calendar Call filed on 02/04/1 | 2996-3038
Tranzeript — All Pending Motions filed on 07/10/09 03510355
Transeript — All Pending Motions filed on 08/30/12 3461-3482
Transcript — All Pending Motions filed on 11/23/10 1464-1468

Transcript — All Pending Motions on 07/10/09 0348-0330
Transcript — Calendar Call filed on 02/04/11 2968-2973
Transcript — Calendar Call filed on 08/30/12 3520-3535
Transcript — Continued Hearing: Motion in Limine to Present Evidence of

Qther Bad Acts filed on 08/30/12 3483-3509
Transcript — Defendant’s Petition for Writ of Habeas Corpus (Post

Conviction) filed on 10/29/15 3560-5564
Transcript — Defendant’s Pro Per Motion to Dismiss Based Upon

Violation(s) filed on 08/30/12 3510-3519
Transeript — Defendnat’s Motion to Settle Record filed on 07/10/09 0342-0345
Transeript — Entry of Plea/Trial Setting filed on 07/10/09 0356-0358
Transcript — Jury Trail — Day 1 filed on 10/14/0% { G724-1022
Transcript — Jury Trial — Dey | filed on (7/10/09 0582-0651
Transcnpt - Jury Trial — Day 1 filed on 07/10409 D652-0721
Transcript — Jury Trial — Day 1 filed on 09/64/12 4278-4622
Transcript — Jury Trial — Day | filed on 11/23/10 1579-1602
Transcript — Jury Trial — Day 2 filed on 07/10/09 0515-0581
Transcript — Jury Trial — Day 2 filed on 11/23/10 1603-1615
Transenpt - Jury Tral — Day 2 on 09/04/12 40014227
Transcript ~ Jury Trial — Day 3 filed on 07/10/09 0462-0514
Transcript — Jury Trial — Day 3 filed on 11/23/10 1616-1738
Transcript — Jury Trial — Day 3 on 09/64/12 3779-4000
Transcript - Jury Trial — Day 4 filed on 07/10/09 D408-0461
Transcript — Jury Trial — Day 4 filed on 11/23/10 1739-2032
Transcript — Jury Trial — Day 4 on 09/04/12 3600-3778
Transcript — Jury Trial — Day 3 filed on 07/10/09 0359-0407
Transcript — Jury Trial — Day 5 filed on 09/04/12 3538-3599
Transcript — Jury Trial - Day 5 filed on 11/23/10 2033-2281
Transcript — Jury Trial — Day 6 filed on 11/23/10 2282-2507
Transcript — Jury Trial — Day 7 filed on |1/23/10 2508-2681
Transcript ~ Jury Trial — Day 8 filed on 11/23/10 1469-1470
Transcript — Jury Trial — Day 9 filed on 11/23/10 1471-1478
Transcript — Matthew D. Carling’s Motion 1o Withdraw as Attorney of

Record for Defendant filed on 10/29/15 5557-5559
Transcript — Motions Hearing - August 17, 2010 filed on 11/23/10 1475-1499
Transcript — Motions Hearing - August 19, 2010 filed on 11/23/10 1500-1536
Transcript — Motions Hearing — Augnst 206, 2010 filed on 11/23/10 1537-1578
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11
12
13
14
15
16
17
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20
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23
24
25
26
27
28

Transcript - Notice of Motion and Motion by Defendam O Keefe to
Preclude the State from Introducing at Trial Improper Evidence and

Argument filed on 02/04/1) 2974.2989
Transcript ~ Partial Transcript of the Jury Trial - Day 2 filed on 03/18/09 | 0240-0244
Transeript — Petrocelli Hearing filed on 05/19/11 3049-3162
Transcript — Proceedings filed on 0]/02/09 0028-0124
Transcnpt — Sentencing August 16, 2012 filed on 12/03/12 4632-4635
Transcript — Sentencing August 28, 2012 filed on 12/03/12 4636-4652
Transcript — Sentencing filed on 07/10/09 0337-0341
Transcript - Status Check: Availability of Dr. Benjamin for Tria! filed on

02/04/11 2990-2995
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INsTRUCTION NO, |§ |
Murder of the Second Degree is murder which iy: ]

1) An unlewful killing of a human being with malice aforethought, but withaut
deliberalion and premeditation, or

Z)  Where an invaluntary Xilling occurs in the commission of ka unlawful el the
natural consequences of which are dangerous Lo life, which act is intentionally
performed by 3 person who knows that his conduct endungers the life of
enocther, even though the pergon has not specifically formed an Intentlon to kill,
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INSTRUCTION No. _ 14

Malice aforethought means the intentional doing of 2 wrongful act without lege! cause
or excbss oc whet the law considery adequate provocation. [t is not confined to murder
commilied with scttled design ond premeditation but extends to all cases of homicide. The
tondition of mind described us malice aforethought mey arise, not slone from anger, hatred,
revenge of from panticular il will, spite or grudge loward the persom killed, but may result
from any unjustifisble or unlawful motive or purposc to injure another, which procerds from
& heart fatally bent on mischicf or with recklens disregard of consequences und social duty.
Malice aforethought docs oot imply deliberstion or the lapse of wny considersble time
beiween the maticious intention o injure another and the sctusl execution of the intent But

denotes eother an unlewful purpose and dealgn in contredistinction to accident and
migchance,
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INSTRUCTION NO. _ 24
Invalunlery Mansiaughter is the killing of v human being, withuut any intent 1o do so,
in the commission of an ualawfll act or & Jowfb! sct which probably mighl produce such a
consequence in an unlawful manner; but where the mvoluntary killing occurs in the

commission of an unlawful act, which, in its consequences, naturally tends to destroy the life
of 8 human being,
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Brian O'Keefe
State v, O'Keefe
Apri 22,2015
Page 2 of 4

argument that I've ever made. Simply put, ! con only argue I4C claims against an actual
lawyer, e, appellate counse].

Let me address the issues of your most current letter one by one in hopes that I can explain why
they must fail in the current Petition for Writ of Habeas Corpus.

“1) Siate failed procedural Due Process becoming fricl a fundamental miscarriage of justice
and lack of subject matter jurisdiction by failing to "Notice’ a new alleged unlawful felfon "dct’
Jor support of the judicially admitted ‘implicd” malice murder charge when the State Jiled firs]
new Second Amended Information charging Malice Murder.”

Your argument is misplaced. The Reversal Order (04/07/10) from the 1* tria) does not bar any
new or revised charges. The 2-page Order simply states that the District Count erred by giving
an incorrect jury instruction. The Order does not instruct the State on what they can or cannot
file in & successive trial. In essence, the State starts over with the original charges or the State
can amend the charges as it sees fit. Double Jeopardy is not an issue. See Order of Affirmance
(61631} filed on April 10, 2013. You get & new trial,

It does not matter what Patricia Palm, Esq., argued at your 2™ trial when discussing jury
instructions. Nothing precluded the State &om filing an Amended Information {erronesusly
titled 2*' Amended Information) on August 19, 2010, The State is authorized to try the theories
it feels it is capable of proving beyond 2 reasonabie doubt. The 2™ trial resulted in & “hung jury”
and, therefore, you (or Ms. Palm) didn’t need to appeal eny issues, efc. [t dossn’t matter what
was argued st the first trial, Again, Double Jeopardy isn't an issue. The Order of Affirmance
(61631} filed on April 10, 2013, suggests this, You get a 3™ tial with 8 new jury,

“2) (One Continued).™ This appears to be & contiouation of the first argument, supra.
“3) Appeliate counsel foiled to present issue concerning NRS 175.381.”

Again, this argument is tenuous, This isn’t an issue for your ] and 2™ trials because: (1) the
first canviction was reversed and remanded for new trial; and {2) the 2™ trial never resulted in a
verdict. | think you understand that. Therefore, it ippears that you are suggesting that appellate
counsel was ineffective for failing to raise certain issues on appeal. [ guess appellate counsel
could have argued sufficiency of the evidence because you raised it by oral motion pursuant 1o
NRS 175.381 during your 3™ trial. However, sufficiency of the evidence arguients are tough to
win AND appellate counsel makes the strategic decision on what to argue on appeal.

You are absolutely correct that the evidence in afl the teials is the same, albeit rehashed with
“more beefed up argument.” You haven't cited any ¢ase 1aw that suggests that this js iltegal.
What is insufficient to one jury may not necessary be insufficient to another. The concept of
sufficiency of the evidence is addressed to the court's function, not the jury's. Generally, the
court will not submit a case to the jury unless it decides as an initial matter that the State has
proven each of the elements essential to its charge by sufficient evidence to justify a finding in
its favor upon it. The State's burden for sufficient evidencs in a criminal matter is beyond 4
reascnable doubt. The jury may not presume of infer any fact that has not been presented into
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VER FILED N OFEN DOURT L
DISTRICT COURT MAR 20 2008 @ 745
CLARK COUNTY, NEVADA BLERCOR T ConT
THE STATE OF NEVADA, } _“_mm
Plaintiff, CASENO; (250630 DEPUT]
s | DEPTNO: Xvi] TOmoveN BROWN
BRIAN KERRY O'KEEFE,
Defendant,
MVERDICT

We, the jury in the above entitled case, find the Defendant BRIAN KERRY
O'KEEFE, as follows:
COUNT | - MURDER WITH USE OF A DEADLY WEAPON (OPEN MLURDER)
{piease check the appropriate box, select only one)
[] Guilty um DEGREE MURDER WITH USE OF A DEADLY

(] Guilty of FIRST DEGREE MURDER
ﬂuumy of SECOND DEGREE MURDER WITH USE OF A DEADLY
WEAPON -

[_] Guitty of SECOND DEGREE MURDER
(7] Guilty of VOLUNTARY MANSLAUGHTER WITH USE OF A ]
DEADLY WEAPON

[J Guilty of VOLUNTARY MANSLAUGHTER

(] Guiity of INVOLUNTARY MANSLAUGHTER WiTH USE OF A
DEADLY WEAPON i

[] Guilty of INVOLUNTARY MANSLAUGHTER
[] Not Guilky
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VICTIM IMPACT STATEMENT

@ DATE {00, 2k 200
DFF’ENDERM K.E-QR\( O’KCEL coH:_L205165

i’N‘v’ESTIGATING DFFICER

VICTIM (BUSINESS/INDIVIDUAL) VICTOR A Y T MARStH

SOCIAL SECURITY # _({,Q 427(07 _ TAXID#¥__ _ -
Lo Bo aTol LV NV - £9193

MAILING ADDRESS : CITY STATE/ZIP CODE
i PHYSICAL ADDRESS o CiTY - STATE/ZIP CODE

' HOME T'ELEPHDNE 4 ﬂ_b 2041 051’1" , WORK TELEPHONE #(707) 940 - (585

A.  INSURANCE CLAIM SUBMITYED?  YES NOC ./

® comrany

ADDRESS

CITY/STATE/ZIP CODE

TELEPHONE #(____)
CLAIM # ' POLICY#

DEDUC'I']BLE b CLATM AMOUNT $ SETTLEMENT § -
TOTAL OUT-OF POCKET LOSS § (Mot 7o Include Lost Wages)

B. ‘ Have you applied for or received Caunty compensation? YES NO V/ AMOUNT

Have you applied for or received State compensation?  YES NO l/ . AMOUNT

‘. Do you intefid 16 address the Cnluri in person? . YES / NG
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e liom Il Trys you bring your cormemon e aad Ly
crperinr i You don't lewve it al Us door, Thar's wiy
thare's 70 many — oo know, on each shde of you, you'rs all
differont. Yo il have different life experlance. You're iy
bring that 1ify asperiencs wnd your common i bk teat
dt|Rspretion room.  Don’s Forget i, chay.

Penishonest. Your tuly st til point ight aow when
¥you B0 batck ey e crliberaion moo b comBae to the gail of
U dcferciant. Whather or not ba's puilty snd wil hw's grrity
of. ¥ou wirre i 10 discym pumishment  The juige insrwcted
youon thal Or consider ihe subject of paisheredi diring your
dhetern tiars mi o Yris guilt. Thet coseod b u fackor i your
determinarin of wiad be's guilry Br. Tha Judgs by
ipacted you on Ut s tot by the lawe fn Nevads. You
el b put st sadde.

What ls murdar? T'm geing W iry bo break o down
| memn, Ife 30 compliceied.  Therw's just = you baaw, you =
1 wid waichiiny wrss of youw. 101 Ekn welt, wiat dvss ull thet
orecia? Sl rrarcer in i undgwiel idTling of & foom being
with malion wiwwbought B4allen wixwthought can by axpresmd
orimplied Whal s wablcs afnaheughe? We knew whis illeg
wriver hwetan bebag I, rightt Oloy, Bag what's ralley
sfosehught? ustetiomel ity withoot legal comae or
wwie of whal thar inw would corslder ndogusis provocstion.

Chay, 30 i lntentioral. An ientional kilieg
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witheut Jogal com or sucuss. Anger, hotred, revengs, ill
will ar spits s ot requived fir malice, okay. Thary in your
hjujirﬂh“ﬂihﬂhﬂlllmm&hﬂh
remember svervthing thal | sl you, Expresed walice v tw
de)iberim intention to Laiy eway te 1ifk of wader,
Dictibarmaly do il Implied matica. Malice can be implicd
: juliin__[ﬂnh:kmﬂﬂ&hhhlhﬂﬂﬁr‘
You know, you cun icaply malicy when m conslierabiy
Mwummgymm
ilig show e ahandoncd or melignam hewt, So thare'y
imglisd rufice us well o oqwessed. 1t can by dellberei or
St cam by . And yom con bmply it with o provocstios

0w Oh L e R

.

10
1
12
13
14 aa shandonwd or rel{pnant heart.
13

is m;t—.%w__ o, ot B
17 Whnt Ly first degres murdex? Lilting vras
1D willfel pronogiaed. Allof thom Sve

19
10
zl
iz
13
s
3

defisitions, too, belleve it ar ot Of coursa, they do.
Dkxy. Arl cach ona |y diffiress.,

What bs wiltidneat? The Irbess o kil T brem
#o Xilll — you isended X kIl That's witlfd You kmow, we
il o il kpcrer et witst — ww willfally do things sveryday.
?whu-,wﬂﬂﬂhr.ﬂhwurﬂmuh-m
hmmﬂnﬁm“u#hﬁﬂ.

appeaey wd whes all of e clrownRances showing a killing of
Shingdy pst, malics sforetheought mesos i wam't s 7

b I I

bl T T R I A N
WAl R o D A S o h W s L b
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Whei happeaed i oty Fower Point? 1 tises for pricmditation,

Tt breb; oo i, thoveighy, cain b conmin or
deduted Jom b fcts o clrommeanes of the killlng. So
ihe irdertion of te peraon thar idlind, you cm dedune that
Ereem ali of the Pisrte me cireerratance of th evideacs thad we
presented &8 Yoo iy ar thrughoet the week. Mast
imporisndy, such & the use of § wgew that's caleudssed
doduced detective In the manner it B wes weed s the
cirommtances rorrounding thet st Thal con be fnfarred.

Deduced There does't hive W ba an et of lime,
& (indiscernibia} soumd ol hme resded betessn U formatkn
o the intent oo kil snd t 521 of tlling el clay.

What i delibermtion? Yero thnk about it first, you weigh the
cpticd, considir the cosssmces, you muka & decigion. That
decition, fofks, cin be made very, very quickly by
primat<dilition, decirion to kill, formed in e mind of ihe
Riller, befont ha killlng. 1t can be s instasteneous sy
mctrriive thoughts af the mind. Lest o s o,

Tha lew dosm's meemire thw lempth of timw of
premeditalion, okwy. Jt deeun't requite haw long that thought
meist be pondered i the mind before £y premeditpied. That's
really imporiant for you lo understand. Time can be varied
based an the individoal snd ihe circmomncrs of the evidence
thet is presevied © yOU Intmntantons ust iy surcessiva
thoughd in the mind The Law deesy' ipck o tha dursiion of

Fage 114
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z I you believn the svidenes —~ from te ovidesns thet

3 delibesation or premoditation with pravoestion. An examnple

11 5 iying ko hurtyou. With oo Howin think. Aa Lrepistible
12 impuiss In the beat of pruien.

13 And the vhjective damdard, though, Koe dhat hand of
i4 penrion is w8 odinary person would have killod without

13 hindking, I ooy, i’ jugt inmnie, shxy. Youfte in g

16 mmmm.mqmwuumm
17 w:ﬁpmmdhm-ﬁhﬂhlmh
18 wﬁuﬂhe-yuuulh'tmﬂtlnlhhhmm

19 dwghter o7, you know, thar's instestaneous. That's an

4 W-M“nﬁmmmﬂh You
1% hm.iﬂhﬂhuhipﬁhnpﬂmmuﬂkilh

22. lvahuniery manslsugier, kitling withow sy inen

| mhﬂynﬁmmm-whumw
25 mmEﬂnhn- lhimlmn-ykilﬂnlmhll‘lj'—'
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10 weensld be o Seciouy infiery. Seil-defense, muybe, Or mmabady

23 duﬁuﬂummiuimufnmhlfﬁlnﬂﬂlwlﬂum
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LJ T comniizsion of s undivaful acl which in iy consequences f i mhﬂfh|wmumﬂymhmilm
i 2 naunsily fendy to dostroy the Lk af 2 bumam being 2 dwoth or sybrantial bdity am in thig cus, s il spplics in
' Y offeres i wourder, & Y thsowa Thee renannable persom siandird. Feor sleoa i not
— 4 What's u desdly weaponT Well, ir's complicued, 4 crough Adwmmmhhﬂmﬂm
3 scconding o the o, Asy irstrament 1Fused in e ondineey 3 thelew. And 7 docst npply 1o initied sggrecars,
. munner eoviemnpisied by [y design and consrucion willee s | & Infoxication. Wy've heard abowt imoxkaion. 1w
T likely n couse sxbsteninl bodily b or dosih. O sary T indavcieated parson hes the capaciny i foom e fntng s 1k
B weapen, devicw, sy instrument, under 1be ciremsiances W wak| & lifh wad b comomdes e anemutts thal interd, tha's ma
2 vaid o oherpl o b il oF (heesben to be wied Lsat's 3 prrussle for reducing O degron of thiy crose. Tha am other
10 readily capably of cauing subntantial bodity hare of dexth is | L0 instmuetions that arw the packet Thows are preery musch
L1 3 duadly weapon. Avd of courss, our comtention is thed & kaife | 11 el C-anplapury.
13 waea e destly weapon, 11 Herm do wy ke de: fendans kilbed Vieteria? Will, for
13 Submunsin), wicst's mbstaneia) bodily harm? 13 mﬂn‘hﬁmmuunﬁh—mm“
4 i !mhﬁ!’hﬁmhlﬁhﬂh’mm L4 hhmhhhhﬂuuﬂm 1 doa's byiple
j L 15 ceeniey o subseaniial rizk of dem or cavsey seous b5 idewtity's am ison (n thip cose. AN cighs, shig s iow we
\'-..f)_ L 46 impsinned, disflgurement o prolenged plysical paim, All 1% louoericn fist degres marder, U wese't wa acidint. [t was
e DLT g, whels e fense. We we the vemombleperson )} 17 willfial | dow't thinde | v 39 g Unimigh all e Facts
Rt B stindand. Honest b panessomsbls dogy asl nogeis malics 18 Yoo puns, thon's buvm 20 mach sty hery, Ui st pmsvan |
B L doca o4 resfuce tw offinmy bom murder s mamsiaughtar, 15 sorme. Uss oll e evidence. Vou cam nfer tha thers wes i
£ 20~ 4nae o bu easomebia uadee o reason persoa 20 mident W The mecdical sxarnimar Lonifled thad the
21 usndsrd Trers bhad ko b the theest of oninent desth. 21 muﬁmi-mﬂrhhhmfﬂ
22 Eminent recaty quickse than immodists, Or mbstentiel bodily | 22 /diiarasing that his was mo sccidoes, B wes wilifal m-:?»"
2] lomm. So there has v ba o riek of eminanr desth or 27 of pabbing Vicierts was willf,
4 wiuatisl bodity kbue, witkch, sgals, was, you kyow, tha z 10w prwrrcitacl, Foa b e b ik enst it
@ 23 ihreat of serious bodfy Enjury. ' 25w ihpwghs sy it Rermornbar, promedisation. o by quick
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i L inpectenowun? Fiowdo wa koow ol is? Woll, ' going s 1 direcily opder: Mhuhumu#ulqh;hh&
¥ _yf_;"é.) 1 potw Ul waat K woiy dodlborsts. Mu_lw-hhi{dr 2 hhﬂhﬁﬂnﬁ;hﬁdu&ulmﬂrh
1.,,.1._ 1 ﬁw“mmmﬁ 3 5he kept tumning wp the velume. If got bouder. bt wow't o
1.. i,.[;. i ML FIKE: Oblecting, pouiyr Hooor. Ny we 4 For sheut g howr, She homed sy, sha bewrdl orying, Ass
werle | 3 e bnch, Fmosry, v 3 hnlmpﬂﬂﬂnhﬂ,iiw'ﬂhiim‘
":I- e THE ODUXT: Al right, ™ § You remesber, ha jums v, whit dhe hell? Stick the broes up
o 7 MAL PIKK: 1 bte 18 riarvopt Counefs srpusness. 7~ youlkagw, e old brooun trick om te exillng. you kaow, o

(] {GIT-recard bueeh confirgcs), ¥ ooy o quidit Gewa, H Sde't quint it dows, H go¢ Joudar,
9 MY GRAHAME Chey. Sowe book W the evidencs babae | § MMMHHMHMWM
10 by ruceder, during the eerder wodd after 1w srrdes. What 84 10 was swchen I'h*m'qthtn!llhmhmiﬂbmﬂ
11 e say, tha dafomdant! Wit did be 0 balore e merder? Hyr 13 whipt dd b yew? Wﬂhmmh:hﬂﬂi i & poot
12 spid | wewet b0 kill the Bisch. He taid Cloeryd Mawriy Sal | 12 oflood And Cookia's reectien i what 0w hell did you do?
13 wani o kil he biech, she's poisan. 'Why? Ha i her whry, L3 &mmmw:ﬂhhmﬂ.umgm
Ld She ool threw years of bis lifa 14 Cifendand narer sgdeed blm o call 911, Ha sqw Coakle, Told
15 ¥ou ciin e the cridibifity of Churyl Marriy 15 him e pet o, mw'“grumh“
16 hendf mt@nﬂhmhmﬂwmma 18 mhhdﬂﬁhhmﬁ,ﬁuuh’ttﬂuﬁutd}
7 haifie He demonstrated o Choryl thas by can Lill sumrbody 1y mmm“hn-ﬂum
19 with alomle, P talked about bix proficiency & D services 18 ﬂuﬂmu‘mhuwhwhﬂﬁpkmh
19 witk ahnifs. Hiswzicing. Hefore tha murder ba said all 13 worth & tioussed words, Thesa nry 3l going w ba back i thy
0 b 20 jury room, Star's Exhibit 19, Stabe'y Exhibic 38, Stata's
21 What alxut durfog te smeder? Well, hat's 4 lindg B EJIMH!D,!M!EWH&.SW:EIMHJ!.M
21 m;harha:unduhuﬂyhmwu‘huml&hruuﬂy 23 Exhiba 58, 5T, Thire's more, folks, C'm not goleg to shew
23 inwhat orderi rampired. W know Ut te Talivery, wha 21 you all of e How sbout this on, §7 S’y Exhibis 50,
34 |lve directly under tha Sefeadun and Vicloria thet night, 24 How sbou thin oos, Deferdanrs Exhibit UUT That saye it all,
13 diredly undav, wern in duric bedioam uwiters the rnder securred 15 mﬂy.ﬁcme’:wwﬁaww
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Anu.wdaﬂn-:lmuhuTmcnﬁn;h 1 mmm-moﬁmmm\mm Yot
tha roors. Toald Asmbruster, remesber the neiphbor or 2 Wﬂlﬂhhﬂlﬂﬂlﬂhlm“mwhﬂ
maimtrnanes guy thit worked dn tha property? He come in B 3 bleeding Al over the Naar, Bui that dider't Mppen, Lryiead
reo becaass Couke's likn dudd, you know, call 91). ks done 4 mmpmmmmmﬁmm
kifled thud lietie girl. Todd goss up thers, He gows faig s 3 B:lhju.fth.l-lﬂd’mll!r were all on the scene. He
room. Hu sees Vicloria leying on the pocl of blosd. Andwhal | ¢ Wt going tn ket them near him and Viciorda. They'se
does tha Jafioedurt de? He zxya get e Muck owd, ad I tokeg T shouiing to hira, you know, i she bur? What is deferchun
¥ pwing wl him, right? Thats what Todd vemified w. Yoy 24 | WMMM:IlﬂﬂhMmpw.

W s A LR e L RS

9 betieve Todd I pou wont ta, et 3 ﬁﬂmht—ﬂmﬁnmrhmﬁs_m
10 5o ha tokes 3 pwing o Todd. Todd cably 11, They 10 Ther's wo mansy things the deferdant mid

11 kesra, Cookls seyy by seun thiy Face, They ol — Todd, 11 Buuhutkmhhmwﬂm-ﬂ
42 Cooklx, nnd svem the neighbor next dor, Doomy (phomeic), wha 13 the poiice arwxnamce Metra, we need to get her help, bs she

b | mhtﬁnﬂuﬁuﬁﬂ-mﬁhhmm 13 alive, |y she dend? Hmmmmﬂhuu
14 Poowihat the deferdesd hagl It pered Coulis, You remembeyr 114 thﬂ'p!mﬂ:ﬂhl‘nt.ﬁﬂhﬁdm Char, 30
15 Ja waesied in ot the ell ol oFshore: Ha wanied by pal the 13 what happews, you know? They'rs swericd sbout this woma
15 bal out of taeee Sotinma be said ba dide't kriow v would 16 laying om the Noor. They cat't go in than? Wiy cae't thay
17 beppen o kim, 17 g lalhee? Them's prooeol Thay don't fmva bl ke s
i hiﬂhﬁﬂn‘lﬂ!ll.%hﬂrhm in Iiuﬂi#!

13 mwhﬂmkhmhuﬂm 19 Thay sty w wewran's Fonl at fire, Sergeant Newberyy,

L)
=

o] there was ihwstutely ne ity of 211, | hink thars were 0 1Hnmmu-w,mmuumq-rm
Exrea <T) phones, maybe frw retovered from (it aparwmant i1 Mmﬂmmmmhw They o't go tery,

E
-

22 HadcaYcali #i1. Hadldat call R iy 17 this wag 22 Mmmb&&uhlﬁ.mhﬂm They brstiflad & ult

2] acclduer, if il wan sodf-de fupn, f she siwbbed harsolf, 21 hﬂphhmmﬁ.ﬂhhﬁ.ﬂhm

24 you'd cafl 911 For help, 24 they'm buiting kim. Ha — they can't sea, They dout know if
@ 25 Ard wiven thary carvw, baciuse olier propls bed 1 caf), 43 ity & waspen, Thwh:-:mbh.hlpﬂd
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1 bood on U Thece, ' . 1 mﬁmummumm

2 Th;w“-wmﬂhtm ! mmnmuhum-,adirmmnmq

1 sdymmb shstion fike et D larciiget weondd wliows - gven T vnlchil aguin

1 Wshe wy whbve of $i pulint, e wouide's alfow hay 1o e ] lﬁhiﬂw.nmmhﬁuﬂduh

5 ewad mmﬂmﬁwhnmhmhlﬂ 3 olhim on e wewd wixdey, you hmew Yo cam Lnfier, youy com,

€ der. Thay had w0 ez him bwies nd deay him o0t of thy room. & youl iew, e demeanyr You kmow, there's & ba o KClan

k) MMmhhﬂ‘lmhhﬂhhﬁ. ? Hﬂhlmmmlhuliﬂdﬂﬂhm

] He tigtifil = [ rogam — bef'y son, whet olse ¢ whils be e up tharn. You peirs e il Youimow when he 1aid

9 tuppened afier? Chkay, beiohd Huscherson, you biw, socr b | # 1 con't o over it, it's — toerw'y 450 mvch,

10 wap in cosiody e wa piol in th bick of' s pesrof s = 5 io fum-hﬂhumw‘hmmu.

11 patrolcar. H-mwnr.?.lﬂﬁnm-uhﬂmm 12 ﬁtmmhnw,uhkhpuhuﬂmh;idmﬂ

12 gn, lefaga, e do du om years, Sony V doest oot it, 12 vomand, oo st wound, And | Find it sully ironds that todyy

LY Somy ¥ il mﬁ“h#ﬁnﬂiﬂ%ﬂ“mm!ﬁlﬂ

14 Tha Fact thad you have semonse after yeu il samenns 14 hasmy? One i ton many. Cree drink i Loa simy. Weld, ang

15 does nol negai U intamt 0 bill wt St M, Sorvy ¥, hay 15 ab wound is wo mamy. = B

-
[ ]

dostaT et it He misdy 3o isgy scassyments. Yoo koerw whal, [ | 16 nhim“ﬂmmmm.&m ]
st~ Irm not tves going o go ines thern Bneatinr we woudd be | 17 tegtw weud anly appdy if defendunt netad insentionslly boy A

=]
f

18 Yol week 1B mmmuﬁuummmmmwm
14 Yuuwhﬁkﬂmmi&hhhupﬂm Ly UreEscemibie), Ho nctesgive thoughis be oy L gL
20 Wall,you raw the e rsiement ihm Destvtive Wikdemams — | 26, stabbleg Visorla deathy He hadnt folhs. The factashow he |
21 it e Debrctive Wikdemens zul Detective Kele ger (phemetic), | | 21 hﬂphﬁdhﬁrhwﬁﬂh‘#ﬂﬂuﬂﬁiﬂh
22 belivew o= Kieger. You guys saw that. ¥ou knaw how many iz Huﬁeﬁ-hm“mqumm. There's plasey of
: j 23 different attmonss he made and thiags b 185 Yoo wira able | 23 time,
@ 4 o wateh itis demeanor, and you we ble, yo know, boolrsgrve | 24 lmmdmmkumﬂmwhuh
25 Dmliwwﬂmmﬂmuiwtiwmhh Youcan |23 rklmhru‘tv-:hnnﬂwu!unw.ﬂuhﬁduuhemmhhmd
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Vicwora, be had plenty of lime Lo tuink cbowt it The
delendont had time iz premediinis. A gals, remember
premedimdon. [€3nol you know, ploning for days of wieks
Frioe o the aabbing defondam bad sucoessive thoughta sbdnt
what hs was going to do. This is much mor then volaniary
mutilaugiber. Apuin, deferciuat hied plenty of tess to think
aberut witit be wiks 3bout 10 do, 1 weigh by choiees and
tomuides the consequences. Defendant wat the Vighoris dead,
' it sl T durfienae.

We talked abenst wI-deliros and wist tad iy by frw,
Ifs ot sdf-defemse. Wou hnvow, eves i you befeve the
defe i’ version Ul Victoria had the knife asd chass s him
and woa the inftind eggresecs. you knew, ba's bipger. What did
sverybody sxy, all the reighbors? She's ao hity Wity Lhing
Sha wima Uitla thing. You kiows, i frkva Bty driver’s
Hoeme, Sha v what — well, be sven sdadined, whot, the's
frve, Fowr, 8 buck ten, 3 bi. Smilh mid You Enine, e’y 5
Iimhe britey therng.

And Tw condd have Used oty meam. 3o wif-defivos
13 Just slpgoluply — b — ity 26 fur Boem dhe neaien off
wil-defonys. Dewdly witpon, This b & mundor with sae of &
deadly wenpns. The knlfe was the caise of desth, okary.
Aceearding by the law, 1 ai teis poink that this woukd queiily,
even Lasugh Wollmng Puck probmbiy didn’t conlempinia big
buicher kovifh being word ia slah ssenebocly o denth, [ think
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thal ihiy cortainty qualifes wnder the law o 8 dendly weopo,
Hz 1lied ol ke proficiency wilh 2 toike,

18 conchaion, afir weighing sif of dw evidencs ~
and ther'y 1 o, youl s have & Gl abawd of you — Smbe
is nsking you i revurs & verdion of guill for fint degren
vty with wes of § dendly wespoa. Thamk you.

THE COURT: Thask you, M Grem. Me Faim.

M3, FALM: Thank you, ludge. Good aftemoon, Lidum
and pmilenes. This may b your Lt te that | get o ik
¥ you beesapi ot yom bourd of the beginning of this co, if
yeru cona ok with aryiling oy Ut 3 MTrat degres murder
verdlal, vwe'my dend. (Fyou come back with 5 Firal degs
rardig vesdir, et vl vl by doing seciier pranlty plesy
ufier this, S0 med nfiet my closing inday, the St will gt
sscthty chance, Thay gttt otier chascs i Argos Sgain
berctmen Gy Syvn M burdon of prood.

MY GREAMAM: Otiscties, hadger. You kaow, Dw e
YE —

MOL SMITHE Cam wir epproach’?

WS GRAHAME — Bt vt ol =

MR, SMITH: Lois spprossh.

THE COURT: Sustsined. Mo, oversimd. (o slend, ks
P, pou'sy fios. Go ahesd,

ML FALM: 3o ey will srpee sgain, and this will b
it Sorwn, | jous wert w ncldresy sosye pointa Uhat Ma. Cirsham
Page 147
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ol yow 1o the = miked ahowt regarding tha hry
instracions, When hir. Fike argued o you, ba told you thet
yoiy phauld start your delibamtions n tis casw with » seond
degres murder ar n other wonds, yoo'll be sibbe re mele out a
lirgt degrom murder pretey s, ind bvw's why: [nstrottion
74 il you how you corider wvidents of veloriery
intoxicution, ed you cas consader tal svidence o reduce the
imtent - M Far 65 the inbent reguirreed for & wunier,

A firm degren pramodiansd marder, a8 insiroction 16
willl 1ell you, rjuireg = cops, H pequines dedibemition.
Thar's dult right hore. Dt beration's the procses of
determisingg uptn & course oF sction o kiD a0 result of
thoughs, inchudiey wyighing twe nesmmny for ko pgaring thy
action and conalderng the oomsemeences of the action. A,
deliterata determinstion mey be srived ab is » et peviod of
linsh, Dok I i ey (he determinsrion must nol be Rammed in
pamsicn of if Formuad 3 pastion, W eaet be eamied out alter
ihere's been Lewe for the pamion o subside aod deliberntion
Io (e, A mer uncansidered snd reab mpulse in nod
delibersis, even i it includes the intent 1o Lifl,

And ates, & i degres murdey requires that you
find premeditsion, As S e premedistion 5 defiocd, the
truth [ indiscrrnibla) dursiion of tee, bul the sxrem of tha
whevtion A cald, calcnlated, judgment and deciplon mey
an &mived in & 500 pertod of time, but » mer unconsidered
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sl roulh irmplon, evew tanagh it inchades e fntest W kill, o
not & delibwnation, sed premaditption s will il G woknedid
kifling aff sy of the first degren.

5o you gy cxspider M. Ofeafi' extnimme
inmxicmion whes yoo'ns conaidering whsther dre Site e
proved e you § frst digis murdsr, wad | submnit 1 you they
hve not. [a addithem diy Strtw how the Surdes of praving,
beriorr you comsider sy off crims, Uwey hervw tha burdes of
praving heyersd ¢ nessiamble doald the: sbownon of sif-defimer
und sccident, They bave not done so. i

Mlhiﬁﬁhﬁﬁiﬁlhﬁllm !
bit 2 fiy 49 hivpliod malice bexzuss implicd evllce in thia
1 _case dees mia appiy 0 2 flrat degrs cousdey ey, 1 you
wers galng i fbml puilt under o dumry of mplad mulics, you
heve o only g3 e sexxad degam iander.

Ased e’ snother lnstruciion Lhat wigh be »
lit'he cofising wor you, ond sl ip nsrecdon L. {r st
sbengt meoad degres wrarder, The oaly pant of this insiuction
thot spplies to his cuse is the fir pert, murder of tha
srennd degres b munder which is wn unlnaful Lilling of & homsn
being with malicn aforetsough, the seme thing requived i
thirst degpree muarder, bl without 1be deliberation and
pramnedilation for & [ist degres. fmurder,

MR SMITH: Judge, muy we spprasch?

THE COURT: [ihirk its ckay, Ics wgmmart Ga
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thul she's dend, M. O ezfa breaks denwm wnd i Tha viden
't suppert it What it showed was 3 person who 1 thers
for =veral seconds wed then began 10 kind of whine. And you
heand the lestimony ﬁnmuudeuﬁummmlrlhm.
lhhmmmhwmuﬂh.wﬁrhmhuw
no reaction. That's becamia be slkrendy ki sha wia dead Ha
i just hind of playing 3 gaume.

Navw kefy inlk aheut credibiliey. They'vs sbeendy
uunmwhmhmwmunm.m
Cheryl Moris, Mo, the defenim sty wiands you © believe
Mﬁtqlhhﬂ:mrhhﬁhﬂhﬂyhumlﬁu
Uss vmal buevure s a8 Jibed om-girlfriend, Sor s s
Lba sarmy gx-giriftiond that tbe difnss atomey called pnd
taid bay, you know, we think dax M. (¥ Kealt's — you sl
harva Mr. 0K eefe’y glisven, can you bring them She brovght
them,

Doey that sound liks the vosman wha fom an s o
Find? She brought ¥ cear's glamea Whanh salew] on the seand
ﬂmnmmmluwﬁﬂ
subpomscd, she goin on S siand, she's taka o oulh whare
She't satad coputions, sha icfly Dus ~ e peevicies tha
mkuﬂ;dﬁh‘lﬂmlﬁ.mmw
want i Ja beliewe i this s el kath 0o Aoy Bl s
woman seared simply beciuse the defesdsst chasted o hey
*omatime ags,
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1 But you aleo heard than Ms. Wilmarsh sicpped dealing
2 u&mw.mrehammmmm And ow 3

1 !ixwmmﬂulﬂahtﬂmubdhl!uhﬂmw
] huﬁphdthmulhmumﬂdﬁl
3 prepierous Sory shoul ~ they want you i beieve iy

? hh&mnhhﬁmhuﬁuﬁmlﬁium
] Mvhuh'ﬁ'mhmnhhhdiw
9 mmnrmmmhrﬂ.hmhﬁh
10 ol the time, muumxmmhdmm
1% mmmmmwmmm-mum
12 uﬁ“qﬁhhiﬂdlhdpwhlﬂum
13 hdm\hhfuhmtmmﬂh-m
14 m:hﬂmhniﬁ,ﬂﬂlﬂuﬂﬂ
13 inmseesnd
15 Vo il M. Witrnarsh suy Uost ther defeddant tokt
17 hﬂhh“hﬂllhbﬁmﬁuw
14 hmm“hmmh Talop inio
19 mﬂhﬁuhhmhmmn
10 mmmqrmmu—ﬁum
11 wvidencn, R, read it
F ¥ ] mﬂﬁ-ﬂ-ﬂuhmﬂﬁmmm
23 huﬂutrnlil.hwmut‘.‘huyl ks el fenformmation
24 unbem thy doferviant ik har? Cheryt voatl Dol um tha
73 H-ﬂ.hﬂhwh-m“ﬂﬁhﬂﬂ Wisn miemd
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1-doa dink py. Mﬂsmﬁmhmﬂhﬂ
i Todd aod tiws tigming e, Vi eviclenca certuialy soppen
el Lherw vt Bokse comning foan thl spmsrimest for as
sxienzivn pirtodl of Lisss, Mt v ity w4 1o minusses,
10 bel for = cusevaive period of lmve, A 3 sonen puist i got
i1 40 Yonud ot ok Tlivorr it wgatasirs bo Find owe whal wan
il pomgom Andﬂ#lﬂnﬂﬂhnﬂlﬂuhl.hﬂu
13 werre cxiind,

14 This bringa s io cirumpantisd avideses, You haard

15 hyu‘faﬂwultuhl#ﬁnﬂh'hmmh;
L5 during iba tima that she beard that ncise, Somy of you sy
17 hmﬂﬁhmmm{ihﬂhﬂnm
18 irM(s Tativer had cobiod the police. Th might be tnae, it

1% mlmmmﬁmﬂﬂhmfu& Aol
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20 dovst gt the Afenda off tie hook. 20

2t Tl 420 woman rying, you gor loud soises, you hgve
21 sige of disturbance inside that sparumens, ingide dha
23 h*mﬂlrﬂhnlmuhﬁiqlihmwmhuhin
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1 hﬂjwmhmlm

1 Mow, if be stasted thiy, by cae't new elain

4 ﬂh“hhmhmwm
5 oot hive the right B sl Cdefiu, That's the lsw, Mt Fike
[ hmmmmummmnmlm
? ﬂeﬁﬁhﬂmﬂ:ﬂhﬂhpﬂh Weill iy

13 mmhmmammwm
14 thia {s wisere | gol infured. But rved soms: srverad months
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17 nigh Fnhhwmum:imum;
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ll'l:bllitmhlvsh:um‘puum F mesn, you cen't joxt -
Page 177

ROUGH DRAFT TRANSCRIPT
000308

"N5218




Case: 12-15271 07/08/2013 \D: 8695983 DkiEntry: 4B Page: 110 of 136
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THE COURT: Oy,

piS. FALME Yo, me oither.

THE COURT: That's off tha record, Mihalls,
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UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA
BRIAN KERRY O'KEEFE,
Petitioner, 2:11cv-02109-GMN-VCF
vi. ORDER

SHERIFF DOUG GILLESPIE, ef ul,
Rexpondenrs.

This habeas mattar under 28 U.8.C, § 2241 comas before the court for inlial reviaw
under Rulea 1{b} and 4 of the Rules Goveming Section 2254 Cases. The filing fea has been
paid.

Petitioner seaks io presant constituonal claims regarding his pending Nevada stata
proseculion, Including a double jecpardy ciaim. On initial review, a substantial quastion axists
on the face of the pelition and accompanying papers as to whether the claims In he petition
have bean exhausted. Moreover, it Bppears that Ground 3 further should be dismissed
without prejudica under the absention doctring in Youngar v. Harris, 401 U.S. 37,81 8.t
746, 27 L .Ed.2d 668 (1971). Petitioner therefore must show cause in writing why the petition
should not ba dismissed without prajudice for lack of exhaustion and/or based upon Younger
absatention as ‘o Ground 2.

Background

Palitioner Brign O'Keafe cumently Is belng prosecutad in Nevada state court for the

murder of his glritdand. A third trtal on the murder charge currently is scheduled,

EOR 001.
205221
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In the first triad, the jury found O'Keefe guilty of one count of second-degree murder
with the use of a deadly weapon. On direct appesal, the Supreme Court of Nevada reversed
and remanded on the following basis:

Appallant Brign Ka&ﬂ‘l(aafa contends that the distnct
Court arred um giving the State's proposed instruction on sacond-
degres murder because it sst forth an atemnalive theory of
second-degree murder, the charging Instrument did not sllege thia
allemate theory, and ro evidence 8 this theory, We
agee. . ... Here, the district court abusad Jis diseration when it
instructed the jury that second-degree  murder  includes
invol kilings that oecur in the commission of an unlawful act
because the Siate's charging document did not allege that
O'Keefe killed the victim while he was committing an unlawful act
and tha avidence presented at tial did not support this macr%gf
seuum:ldegmc murder. Cf., Jennings v. State, 116 Ney.
490, 988 F.2d 557, 550 n o

O w8 Wy B fa B

et et pem s
L I .~ T — 1

reagsonabla doubt that a rabonal juror would have found
ity of second-degree murder ahsent the emmor, Sae Nader v.
W

5 527 U.S. 1, 15-19 (1980} W \
By, » 1155-56, 14 P.ad 25, D{ZU)OGEI mrarru%g ol other
amunds by Rosas v, State, 122 Nav. 1 "55 13 P35 17070

Aprit 7, 2010, Order of Reversal ang Remand, at 1-2 (#1, at electronic dockeling pages 10-
11).

Lot . R R St
LT T - T T

The second trial anﬁed In a mistrial after the jury deadiocked on a verdiet

Petitioner thereafter moved to dismiss on doub¥e jsopardy graunds. The state disirict
caurt devded the motion, and petitioner fled ain original writ petition In the Supreme Court of
Nevada, The state supreme court denled refief on the following bagis:

« - o - O'Kesfe claims that Fervesive prosecutorial
misconduct in the second ol and the Stata's efforts b call
different witneases in his D:rt:mm trial operate B an exception
lo the wall-saifled p tion that double Jeopardy no
obatecle fo a retrial Dllﬂ'ﬂiﬁ a8 hung ‘k':ry. See a v
Washingion, 434 Ui.S. 457 {1978). We disagree. Firet e

cod O'Keefe's motion to dismiss. condidey

that there was no pra[ugh:iat misconduct by the Stals in the last
irlat. avar, the fact that the district cogst deciared a mistrial

NMMNHNHH
muhuu-——awn

bacause the jury wash leasly deadlocked remains dis itive.
27 Sea Un gy v‘oga 22 U5 579, 580 {1823):‘;'9‘!&
then conclude ouble jeopardy poses no to
28 C'Keefe's ratrial and decling to Intervens in thig matter,
2.
EOR LHB
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{ (8th Cir. 2004), as support for the proposltion that he can seek federal Intervention in the

¥ he is raising a double Jeopardy challenge. However, while a petitioner may pursue a doubla

Monnes v. Glilespie, 967 F.2d 1310, 1312 & 1316 n.2 (9 Cir. 1882}, Moreovar, as
] discussed, /nfra, the exception 1o the general rule that federal courts do not intervene In

¢ exhauslion requirernent, the claim must have bewn faidy presanied o the siate courts
| F.3d 1069, 1075 (9™ CIr. 2003). In the stata courts, the petitionar must refer to the specific
federal constitulional guarantee and must alsc atate the facis that entitle the petitianer io relief

| 2000). ™hatis, fair presentation requires that the petitioner present the state courts with both
| the operativa facts and the federal legal theary upon which his claim is besed, E.g., Castilo

b BRI b dbdv 4 SRy v s 6 6 25 (12 of 18H)

Msy 10, 2013, Onder Denying Petition, 8t 1-2 (#1, at electronic dockeling pages 12-13)
{foctnote declining to reach non-double jeopardy claima omitiad).
Patitioner mailed the present federal petition for filing on er about December 20, 2011,
He seaks federal intervention to bar the third {risl, which is curvently scheduled according o
tha petition far on or about Juna 14, 2012,
Discussfon
As backdrop, petiionar appears to rely upon Stow v, Murashige, 389 F.3d 880, 888

pending state criminal proceedings under § 2241 prior to a judgmaent of conviction becausa

jeopardy cialm in federal habeas procesdings before the congusion of the state procesedings,
the claim raised in federal court still must have been exhausted in the state courts. 386,69.,

pending state criminal procesdings extands only to double teopardy clakms, not atso ko other
constituional ckaims.
Exhausiion

Under 28 11.5.C. § 2254{b){1)}A), ahabeas pelitioner first must exhaust his state court
remedies on a claim before presenting that claim to tha federal courts. To salisfy this
completely through ko the highest courl avalable, in this case the Suprema Couwt of Nevada.
E.g., Petersonv. Lampan, 3189 F_3d 1153, 1156 (8™ Cir. 2003} en banc); Vang v. Novada, 329

on tha federal constitulional claim. E.g., Shumwey v. Payne, 223 F.3d 883, 887 (9* Cir.

v. McFadden, 389 F.2d B93, 889 (9" Cir. 2005). Tha exhaustion requlrement Insures that the

. 08
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state courts, as a matter of fadaral-state comity, will have the firet opportunity to pass upon
and comact allegad violations of federa! constitutional guarantees. See,e.g., Coleman v.
Thompson, 501 U.8. 722, 731, 111 S.Ct. 2546, 2554-55, 115 L.Ed.2d 840 (1591).

In the present case, patiticner concedes in the petition that he did not presant any of
the graunds of tha petiton to the siate courts through to the Supreme Court of Nevads.

In Ground 1, pelitioner raises = double ieopardy claim. Petitioner acknowledged In the
fesponses Io the axhaustion queres in the petition that Grourid 1 was not raissd oh g direct
appeal, in a posi-conviction petitien, ar in any othar proceeding. He either checked “no” or
indicated "riot applicable® as t sach such sifuation.

The double feopardy clalm raised in Ground 1 is not the same claim as the double
ieopardy claim considered by the Supreme Court of Nevada on the petition filed in that court,
The stata supreme court considered a doubie ieopardy claim basad upon an assartion that
double jeopardy shoudd bar a third trial becausa the State alegediy engaged in prosgcutorial
misconduct In and afier the second trial, Tha double jecpardy claim In Ground 1 instead is
based upon different operative facts, In Greund 1, petitioner clalms that the state supremea
court's reversal afier the first inial was based upcan & finding of insufficlent evidence s
tantamount to a dismissal. Prasentation of the double leopardy clalm consldered by the state
supreme court In the petition there did not exhaust the double jacpardy clalm based on
different operative facts that is presented in Ground 1.

W0 ) oA B W ha

B ket e Bl e e s e e
MO0 sl DR i B W R e o

20 Ground 1, as conceded by petitioner, thus plainly is unexhausted,

21 Petiionar furthar expressly concedas that the claims In Grounds 2 and 3 also are
22 | unexhaustad, indicating “no.” "n/s,” and "not this issue’ in the appropriate Spaces in response
23 ¥ 1o the exhaustion inquinies in the petton.

24 Petlifoner therefore must show cause wihy the wholly unexhausted petition should not
25 | be dismissed without prejudice for lack of exhaustion.

26 Younger Abstention

27 As a generel nile, even whan the claims in g petition, arguendo, otherwiee hava basn
28

fully exhaustad in the state courts, a federal court will not entertaln a habeas petition sesking

e
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intervention in a pending state criminal proceeding, absant special circumstances. Ses.e.g,
Sherwood v. Tomkins, 716 F.2d 632, 634 (9th Cir, 1883), Carden v. Montana, 626 F.2d 82,
B3-85 (0th Cir. 1880); Davidson v. Klinger, 411 F.2d 748 (8th CIr. 1869). This nge of restraint
ulimately is grounded In principles of comity that flow fram the abstention doclrine of Younger
v. Hermls, 401 LS, 37, 81 8.Ct 746, 27 L.Ed.2d €889 (1871). Under the Younger abstention
foctine, fedaral courts may not intarfera with pending stete crimina) proceedings absent
extraordinary clrcumstaness. As noted praviously, howevar, consideration of preirial double
jropandy claims vonstitutes an exception to this abstention doclrine. E.g, Mannes, supra.

it the present case, Ground 1 is a double jecpardy clalm, _a_ng the collateral estoppat !4:.
claim In Ground 2 would appear b be based upon double jeopardy protactions. s

Ground 3, in contrast, asserts a clalm oEn_effacﬂve assistance of Inial counsel. Ground
3 thus would appear i ba subject b the general rule of Younger requiting that ths ledersl
court absiain from interfering with the pending state criminal proceeding.

Petitionar tharefore must show cause why Ground 3, even if amguendo exhausted,
should ot be dismissed without prejudice under the Younger abstention doctrine.

IT FURTHER I5 ORDERED that, within thirty (30} days of entry of this order, patitioner
shall SHOW CAUSE in writing why: {a} the petition should not be dismissed without prejudice
for lack of exhaustion; and (b) why Ground 3 o is not subject to dismissal withawt prejudice
based upon the Younger abstention doctrine.

IT FURTHER IS ORDERED that, if petitioner maintaine that any ciaims in the petiion
have besn exhausted, petitioner shall attach with his show cause response coples of any and
all papers that were acceptad for filing In the state courts that ha contends demonstrate that
the claims are exhausted.

If pelitioner daes not §mely and fully respond to this order, or does not show sdequats
Ccause as required, the entira petition will be dismissed without further advance notics. }

. 'ThuGm.u'trnnnntnm'apdutadMu!mﬁmmrdnnmmwpumimmandtﬁsuﬂrdm
nol expliciily o knplicity hoid thal the petiilon otharwiss ts free of deficiancles,

5.
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NpS22%




Vel IRERBIGE TR s 21 o 18)

The Clerk of Court shall send the petitionsr a copy of his pefition and altachments
togather with this ardar. The motion for appointment of counsel will remain under submission
pending receipt and consideration of a responss 1o this order. The Court does not find that
the Interasts of justice require the appointment of counsel prior ko consideration of any show
Cause rasponsa fied,

DATED thia 6th day of Januery, 2012,

oer b S th B bd R

M, Mavarrog
Uitgd Siates Diatrict Judge
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FILED

UNITED STATES COURT OF APPEALS APR 13 2012
FOR THE NINTH CIRCUIT MO LS e, serx
BRIAN KERRY O’KEEFE, No. 12.1527]
Petitioner - Appellan, D.C. No, 2:) I-ev-02109-GMN-VCF
Distriet of Nevad a,
v. Las Vegas

DOUG GILLESPIE, SheritT: et 3l

ORDER
Respondents - Appeltees,

Before: PAEZ and CLIFTON, Circuit Judges,

After Teviewing the underlying petition 2nd concluding that it states at least
one fedeeal constitutional claim debatable &mong jurists of reason, namely, a
double jeopardy violation, we gesnt the request for a certificate of appealability
with respect to the following issnes: (i} whether the district cour properly
determined that appellant’s double Jeopardy ¢laim was unexhausted, and (2)
whether appellant, as a state pre-trial detminee, was Tequired: to exhaust his claim in
sizte court before filing his 28 U.5.C. § 2241 petition, compare Braden v, 30tk
Judicial Cirenit Court of Ky.. 410 U S, 484, 489.9] (1973) (emphasizing that the
§ 224] petitioner “exhausted all available state court remedies for consideration of
[his speedy trial] constitutional chaim™) with White o Lamber:, 370 F 34 1002,

L1008 (9uh Cir. 2004) (“If we were 1o allow White to proceed under 28USC. §

1'105??3]




Caser12-15271 0471312012 iD: 8140198 DkiEntry: 61  Page: 2 of 3 {201 4)

2241, he would not be subject ta . . . state court exhanstion requirements,”). See 28
U.5.C. § 2253(c)(3); Gonzalez v. Thaler, 132 8, Ct, 641 (2012); Siack v. McDaniel,
529 1.5, 473, 483.85 (2000); Lambright v. Stewart, 220 F.3d 1022, 1026 {9th Cir.
2000); see aiso 9th Cir. R. 22-1{g).

A review of this court's docke! reflects thal the filing and docketing fees for
this sppeai remain due, Within 2] duys of the filing date of this order, appeliant
shall either (1} pay to the district count the $455.00 filing and docketing fees for
this appeal and file in this count procof of ml:ch paymr..nt; or (2} file in this court a
motion to proceed in forme pauperis, accompanied by a completed CJA Form 23,
Failure 1o pay the fees or file a motion 1o proceed in forma pauperis shall result in
the automatic dismissal of the appeal by the Clerk for failure 1o prosecule. See 9th
Cir. R, 42-1,

[f appetlant moves o proceed in forma pauperis, np-peihnt may
simuNancously file a motion for appointment of counsel,

The Clerk shall serve s copy of CJA Form 23 on appeliant.

If appeliant pays the fees, the following briefing schedule shall apply: the
opening brief is due June 25, 2012, There Was oo appearance by the appellees in
the district court, ‘Thc Clerk shull serve a copy of this order on the Office of t-l:e

Attorney General, Grant Sawyer Bldg., 555 E. Washington Ave. Suite 3900, Las

2 -3
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Case.12-15271 04/1312012  1D: 8140198  OMEnwy: 6-1 Page:30f3  (3of4)

Vegas, Nevada 89101, who is requested to enler & notice of sppcarance on behalfl
of appellees in this case. If Doug Gillespie, Statc of Nevada, and Attorney General
#re 0o longer the appropriate appellees in this case, counse| for appellecs is
direeted o file simultaneously a motion to substitute party. See Fed. R, App. P.
43{c).

By July 25, 2012, sppellees shall file an answering brief or a letter indicating
that no answering brief will be filed, If appellees fils an answaring brief, the
optional reply brief will be due 14 days efter service of the answering brief. If
appeliant files & motion to procesd in forma pauperis, the briefing schedulr will be

set upon disposition of the motion.

3 12-1527¢
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IN THE SUFREME COURT OF THE STATE OF NEVADA

BRIAN KERRY O'KEEFE, No. 61631
Appellant,

¥a.

THE STATE OF NEVADA, FILED

TRACIE K LINDEWAN

This is an appeal from a judgment of conviction, pursuant to a
jury verdict, of second-degres murder with the use of a deadly weapon,
Eighth Judicial District Court, Clark County; Michael Villani, Judge.

First, appellant Briap (FKeefe argues that kis conviction
viclates double jeopardy because this court reversed his prier conviction
for the same offense after concluding that insufficient evidence was
presented at trial. O'Keefe is mistaken. This court reversed his prior
eonviction because the jury was erroneously ingtructed regarding a theory
that the killing occurred during the commission of an unlawful act, which
was not alleged in the charging document and was not supported by the
evidence, O'Keefe v, State, Docket No. 53889 (Order of Reversal and
Remand, April 7, 2010). Double jeopardy does not preclude O'Keefe's
instant conviction under an alternate theory of seccnd-degree murder
which was presented at his first trial and alleged in the charging
document. See Parker v, Norris, 64 F.3d 1178, 1180-82 (8th Cir. 1995)
(Anding no double jeopardy violation where defendant’s conviction for
felony murder was reversed due to error and defendant was convicted at a
second trial under an alternative theory of murder); see also Stephans v,

I3-10505
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Iase 3:14-cv-00477-RCI-VPC Document 9-3 Filed 01/15/15 Page 2 of 3

State, 127 Nev. __, __, 262 P.3d 727, 734 (2011) (the remedy for errors
unrelated to sufficiency of the evidence is reversal and remand for a new
trial, not an acquittal).

Second, O'Keefe argues that the district court abused its
discretion by allowing him to represent himself at trial because his
decision to do so was not knowing, voluntary, and intelligent. Before
granting O'Keefe's request, the district court conducted an appropriate
canvass pursuant to Faretta v. Californjy, 422 U.5. 80§ (1975), during .
which O’Keefe stated that he spent geveral years studying the law and
understood the nature of the charges against him, the potential penalties
he faced, and the dangers of self-representation. Although O'Keefe asserts
that his poor performance at irial demonstrates his decision was
unknowing, “a criminal defendant's ability to represent himself has ne
bearing upon his competence to choose self-representation,” Yanisi v,
State, 117 Nev, 330, 341, 22 P.3d 1164, 1172 (2001) {quoting Godinez v.
Moran, 509 U.S. 389, 400 (1993)), and the record reflects that (YReefe
voluntarily chose to represent himaself despite full knowledge of the risks,
We conclude that the district court did not abuse its discretion by granting
O’Keefe's request for self-representation, See Hooks v, State, 124 Nev. 48,
56, 176 P.3d 1081, 1085 (2008) (reviewing the record as a whole and giving
deference to a district court's decision te allow a defendant to waive his
right to counsel).

Third, O'Keefe argues that the district court abused its
discretion by denying his request to stay or continue trial for
approximately nine months because he had pending proceedings in federal
court and was unprepared for trial. The district court rejected O'Keefe's
assertion that his federal proceedings in any way limited his ability to

B




frase 3:14-cv-00477-RCI-VPC Document -3 Filed 01/15/15 Page 3 of 3

prepare for trial and noted that O’Keefe asked to represent himself and
was given ample time to do so effectively. We conclude that the district
court did not abuse its discretion by denying O’Keefe's request for an
extended continuance where the delay was his fault, See Roge v, State
123 Nev, 194, 206, 163 P.3d 408, 416 (2007).

Fourth, O'Keefe argues that the district court erred by
allowing a substitute judge to preside over his trial because the original
judge was more familiar with the case and its cemplex procedural posture.
O'Keefe does not demonstrate how he was prejudiced by the substitution
of a different judge. See generally United States v. Lane, 708 F.2d 1394,
1398 (Sth Cir. 1983) (error involving substitution of judges ia harmless if
the defendant has not been prejudiced). We conclude that O'Keefe faila to

 dernonsirate that the district court erred,

Fifth, 'Keefe argues that the district court abused its
discretion by rejecting his proposed instructions and by giving instructions
over his chjection. “The district court has bread discretion to setile jury
instmptians, and this court reviews the district court’s decizion for an
abuse of that discretion or Jjudicial error.”® Crawford v. State, 121 Nev.
744, 748, 121 P.3d 582, 585 (20058). Because (’Keefe has not provided this
court with the instructions given at trial, he fails to demonstrate that the
district court abused its diseretion by rejecting his proposed instruction,
See generally Vallery v, State, 118 Nev. 357, 372, 46 P.3d 66, 77 (2002)
(noting that a district cowrt does not err by refusing an accurate
instruction related to the defendant's theory of the case if it is
substantially covered by other instructions); see glse Greene v, State, 06
Nev. 555, 558, 612 F.2d 686, 688 (1980) (*The burden to make a proper
appellate record rests on appellant.”). O'Keefe also does not identify which

B uL SouURF
o
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instructions he contends were erroneously given, We conclude that he
fails to demonstrate that the district court abused its discretion,

Having considered O'Keefe’s contentions and concluded that
no relief is warranted, we

ORDER the judgment of conviction AFFIRMED

ﬁ/;ﬂé;AM;_, J.
I J. C"\Q.ﬂ.r?/ L
Parraguirre Cherry

cc:  Hon. Michael Villani, District Judge
Bellon & Maningo, Ltd.
Attorney General/Carson City
Clark County District Attorney
Eighth District Court Clerk

YKeefe's fast track statement does not comply with NRAP 3C(hX1)
and 32(a)X4) because it does not have 1-inch margins on all four gides. We
caution counsel that foture failure to comply with formatting
requirements when filing briefs with this court may regult in the
imposition of sanctions, NRAP 3C(n).

We deny O’Keefe's request for full briefing because it does not
Icumpijr with NRAP 3C(kX2), as it was not filed separate from the fagt

track statement. Further, although O'Keefe explains that full briefing is
requested so that each issue may be adequately set forth and appropriate
§ legal authority cited, we note that he did not file a motion for excess pages.
See NRAP 3C(kX2XC).
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copY FILEDY

fr 23 18 2 M8
DISTRIST COURT '

NEV. ¥ >
LK SO N o dihs
CLERK 37 *% COURT
THE STATE OF NEVAUA,

CASE MO, C-250630
Plaintift,

va, ' DEPT. NO. 17

ERIAN KERRY O 'KEEFE,

£ Tranacript of
Defendant. i Procaedings :

- - L] i

BEFORE THE HONORABLE MICKAEL VILLANI, DISTRICT COURT JUDEE

TUESDAY, AUGUST 31, 2010

REPEARRNCES :

FOR TBE PLAINTIFF: CHRIBTGPHER LALLI, E=0.
Assistant District Attorney
STEPHRANIE GRANAM, ESQ.
Peputy District Attorney

FOR THE DEFENDANT: FATRICIA PALM, ESQ. ;
Spacial Deputy Public Dafﬂndg;

RQURT RECORDER: JTRBNSCRIDPTION By:

MICHELLE RAMSEY VERBATIM DIGITAL HEECRTING, LLC

District Courc Littleton, CO BO12D

{303} 79B-0830

Proceedings recorded by avdio-vizual recording, transcript'

produced by transcrigtion servica,

2. 11-Cv-02189 - EMM-VEF
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11

1] the jury ¢an coneider alcohol intoxication or nog, :
2 THE COURT: Okay. All right, let's deal with Lhe %
3 | voluntary instruction. '%
4 MR. LALLI: The veluntarinesg? ;
5 THE COURT: Iovoluntary, ﬁ
& MR. LALLT: Oh, and just -- Just For the f:ourt!.u' 3
? | edification, the modifications that we had diecugsed at the E—
8 { last break on the voluntariness, I've made thase angd I e-maltiled
3| the version to the court.

10 THE COURT: Yes, I do have‘l:hnaa.

11 M3, PAIM: And your Honor, my involuntary lhstruction

12 | i8 &t Paga' il of my instruction packak.

13 THE COURT: All right. po you have that one, My

14 | Laalisy

15 MR. LALLI: I do.

16 THE COURT: Al right. Do you have any chisction to

17 | the giving of the instruction? '

18 MR. LALLY: Yaa.

15 THE COURT: Okay.

20 MR. LALLI: A pumber of obiections. MEI me,'lt'n

21 | not their theory of the cas=. and 1 think throughout thesa

22 | proceedings and pleadingm, whila iettling instructiocns, it ig

23 [ abundantly clear {¢ 1z not thair theory of the cage. Thelr

24 | theory is that thise was an accldent and/or it was gome form of

25 | or soma 11k of self-defense., That's thelr defense, not

ROUGH DRAFT TRANSCRIPY
HhH239
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57

1| involuntary manalaughter. "
2 The problem with the involuntary manslaughter is what ?
1 l'the defense ia attempting to do in thisg instruction, anq part -§
1| of it is taking -- taken from NES 200,070, thay'relcniy-citing ;?
5 | & portion of the inatruction. They're -- they're not eiting ﬂ
€ | the complets statute on -- on involuntary manulnught?r.' é
7 Thay'va -. they‘ve removed a sectian. When this &ue T E
& | wvas reverasd by tha Supreme Court, they locked at this iasue of

9 | involuatary manslaughter and how it operated with sucaﬁd degres
10 [ murder. Obviogusly, the court well knowe those two thinge are
11 | related. Hag to Go with whan does an inveluntary mannliﬁgﬁﬁar
12 | become a gecond dagree murder,

13 I'm sntitled to the entire i{netruction if ie's given,
1% The problem {m that is precisely the reason it 9ot reversed.

15 #nd our Suprame Court said thers is no evidence to support

is 'thin?**ﬁbtfnﬁiy is the instruction impreper, but there's no

17 | evidence toe support it. They sald that in their apinion

18 é;versing the cage, -

15 50 it'a oot their theory, there's no evidence to

20 [ support it, and -« angd Just as a matter of the record a8 -~ &3
21 | we've ween it thus far, there is no evidence Lo support it.

22 | And finally, it creates this issue, this legal ispue that the
23| -- the -- the Supreme Court hap already said is a prghiﬁm.' Sao
24 | you can't just give part of the gtatute. You've gotta .give all

25 | of it. And that g going to create a problem,

ROUGH DRAFT TRANSCRIPT
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THE COURT: All zight, thank you. Ms, Palm.

ME. PALM: Well, your Honor, when the reversal came i
back it was because the ingtruetion had gone te the jury, ihich -2
wa cbiected to, and the court had determined not o give, Ifl'i.It z
ended up in the packast anyway addressing a second degree murder %
besed on a felony murder theery unlawful act. . 3

And the cturt said there'sm no notice of such . -thg'aﬁry ‘.:'i
and there was no evidence of such an uniawful act., 8o thalt".'u ™

the problem when -- why it got reversed. As far ap the
involuntary goss, the statute hag two altermative wWays you can
have an involuntary. You can have the lawful act involuntary
oy the unlawful ace involuntary.

What I did with this instructicn 18 T rock cut the
language from the etatute for the unlawful act because that's
what would be a problem in thiz case. There's heen no notice

that he did an umlawful act. But you setill have tha regular

involuntary that's baged oa recklessness doiny a lawful act.
And I think that we do have evidence in this case - from wﬁiéh
che jury eseuld find that. |

There's evidence that she was colng at him with a
knife, And there was evidenca that he was extremsly
intoxicated. “he jury could dstermine that -- that if there
was a killing, it happened as a reguit of his reckléssness, So
that ia cur theory that there is not a murder in this cage.

However, if there'nm anything at all, it would be an

ROUGH DRAFT TRANSCRIPT
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59

involuntary. That's hour theory. _

So we are entitled to Instructions on nﬁr theory of
the case. I'm just defining,invalunt;ry manslaughter: based on
the lawful act manglaughter that's get forth in the statute.
And instructicns are supposed to be tailored, spacificaliy to
the facts of che cags.

Mr. Lalli is not entitled to instrucrion hnneﬂ nﬁ-

ZIA-CV-0210%-GpM M- o

theoriees that are not related to the faeta of the case. and
theorles upon which we haven't had any notice for an unlawful
act involuntary. So we ars entitled to those nuilareq
instructioms. The State has a burden of -- of proving malice
beyond a reascnable doupt. And.if they don't prove malice,
that they prove something lass than malice, there's two types
of reckleseness. You havs either the extreme maliemanc
recklessness, which im malice for murder, Cr you have just
regular recklessnass, which ig encugh for invnluntary

fc it's m subget of thas type of murder, It'a a
lesser included under thaau'circumntanceu. It'a Mr, O'Keefa B
theory of the case. We're entitled to tallor instructicns and
that'=s Jll thip is -= thim ip setting fazth. Thia i» the.
inatruction wa'ra requeeting.

MR, LALLT: In not one document that she's £ilad with
the court has she ever gaid it's ber theory of the came, In .
fact, in pleadinge she maid Just the cpposite. Yeatardnf it's

my recollection Bhe ~- I mean, phe wae incapable of coming up

ROUGH DRAFT TRANSCRIPT
(5242
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ORIGINAL

IN THE SUPREME COURT OF THE STATE OF NEVADA

BRIAN KERRY O'KEEF Case No. 53859
E, District Court Case No, C256630
Appellang, :

 FILED

THE STATE OF NEVADAI;HWML AUG 18 208

. TAMCIE K. ummm

FAST TRACK STATEMENT - ’

§ |- Name of parly filing tkis fast track statement: Appellant Brian O"Keefe
2, Name, law firm, address, and nmmber of attorney swbmitting this fast track
statement: JoNell Thomas, Clark County Special Public Defender's Office, 330 South 3rd |
Strest, Suile 800, Las Vegas, Nevada £9155, {702) 455-6265.
3. Name if different from trial counsel: n/s
4. Judicial distriee, county, and district court docke! pumber of lower vourt
proceedings: Eighth Judicial District Court, Clark County, Docket No. C250630
3. Name of judge issuing order appealed from: Honorable Michael Villan -
6. Length of irial, § days. '

7. Couviction appealed from: One count of second degrec murder with use of & deadly
weapan.

- R - T T R e T R X

- =

LERIL

e o e
v W R

L .
o -} On

19
20
21
22

8. Sentence for esch count: A term of 10 1o 25 years for second degres murder and a
23

consccutive term of 96 months &0 240 months for the weapons enhancement.

“ I 9. Date diatriet court announced decislon, sentence, or prder =ppealed from. 5/509,
# 10. Date of entry of written judgmest or order appealed rom: 5/8/09

ron a petitios for » writ of Sabeas corpus .., n/a

of appeal was tolled by & post-jedgment motion: n/g

OF ~ EDlg)
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I b Dhate notice ol appeal filed: 53/2 1,09

I 14, Specifv rale gnverning the time limit for fling rhe untice of appeal: NR AP 41k
|3, Specily statute which grants this court jurisdiction: NRS 177.015.

16. Specify nature of depusition. Judgment of conviction entered pursvant toa j ury verdict.
17. Pending and prior proceedings in this comt. None known to counsel,

18. Pending and prior proceedings in other courts. None known 1o counsel.

I9. Proceedings raising same issues. None known to current counsel.

20. Procedural history. The Stare charged O'Keefe with murder with uss of a deadiy
“ weapon. | App. 1. He entered a plea of not guilty and invoked his right to a speedy trinl.
L App. 5. The State filed a motion to admit bad act evidence which was addressed by the
district court. 1 App. 8. It did not include &5 a bad act the claim that O’ Keefe used a racial
epithet while talking with an officer. | App. 8-3. An Amended Information was filed, 1}
App. 12, The Stale did not charge 3 theory of felony murder. 1 App. 12. Trial began on
March 16. 2009. | App. 26. 65. During trial. O'Keefe filed brief on the admissibiliry of

evidence of the alleged victim’s history of suicide attempds. anger outbursts, anger
management therapy. sel-mutilation { with knives and scissors) and erratic behavior, 2 App.
H 313. Proposed jury instructions were submitied by O'Keefe. 2 App. 322. After five days

of trial, on March 20, 2009, the jury returned a verdict finding O’Keefe guilty of second
degree murder with use of a deadly weapon. 2 App. 309. 380, O'Keefe filed a motion to

settle the record, which addressed matters that took place in chambers and during unrecorded
“ bench conferences. 2 App. 38L. Argument on the motion took place on April 7, 2009, 2
App. 387. The sentencing hearing was held on May 35, 2009, 2 App. 391. As noted above,
Il this timely appes| followed,

21. Statement of facts. Brian O'Keefe and Victoria Whitmarsh, the alleged victim. met in

a treatment faciliry in 2001. ) App.95.2 App. 256. They dated and co-habitated off and on.
and had what could be described as a very wimultuous relationship. 2 App. 256-57. In 2004,
O’ Keefe was convicted of burglary for eéntering into the couple’s joint dwelling with the

" intent to commit a crime against Whitmarsh, O'Keefe was sentenced with probation. bt his

2

! 05
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i .
[ rrebation was v eed.ed when hewis convicied wfa third afiense of domestic baitery gains

7§ Whitmarsh and he swent to prison in 2006 | App 197 7 Apn 23T Whitmaesh segified
S st Q' Keoke in the daipestic batlesy ease, 1 App. 192,

4 | When O'Keefe was released from prison in 2007, he met and began a relationship
5 & with Cheryl Morris. 1 App. 93. 2 App. 257. He would often spaak to Mcnrris“ﬂboul nis
6 | previous relationship with Whitmarsh, and even expressed to her that he stitl had strong
7 H feelings for Whitmarsh. | App. 93.94,99. Morris claimed at trial that O'K eefe said he was
8 | upsetwith Whitmarsh because she put him in prison and he said he wanted 1o il the bitch,™
9| ! Aep. 94. Morris testified that O*Keefe 1=f at one paint to be with Whitmarsh, and then
tQ | ietephoned Motris, asking her to move out of their jointly shared apartment so Whitmarsh

11 | couldmove in. | App. 93. Mortis tesiified that Whitmarsh got on the phone with her during

12 [ that call and told her she hadkdecided to resume her relationship with O'Keefe, The two of

13 { them appeared to be 1 loving souple and were open about their relationship. | App. 85; 2
14 H App. 215.218-19,

15 At about 10:00 p.m. on the evening of the incident. in November 2008. a neighbor
16 § who lived in the apartment below O'Keefe and Whitmarsh heard what she described as
17 ﬂ thumping and crying noises coming from upstairs. | App. 67. The noise became s0 loud that
b8 | it woke her husband, Charles Toliver. who was in bed next to her. | App. 67, 70. Toliver
19 | went upstairs to inquire about the noise and found the door to O’Keefe’s apariment open,
20 [ 1 App. 72. He yelled inside to get the occupants’ attention, at which time (Keefe came out
21 g of the bedroom and shouted at Toliver to “come get her!™ | App. 72-73. When Taliver
22 ||

entered the bedroom, he saw Whitmarsh lying on the floor next to the bed and saw blood on

23 ) the bed covers. 1 App. 73. O’Keefe was holding her and saying “baby, baby, wake up, don’t
24 [| do me like this.” 1 App, 73. 76. O'Keefe did nodt stop Toliver from going in the apartiment
25 || or otherwise fight with him. | App. 76. Toliver left the apartment immediately and shouted
26 [ al a neighbor who was outside to call the police. 1 App. 73. He alse brought Todd
27 | Armbruster, anather neighbor, back upstairs. | App. 74. O'Keefe was still holding
28 § Whitmarsh and told Armbruster to get the hell out of there. | App. 74. Armbruster called
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| ii YL T App. &0 He ihouglit ihal O Keele was ok, | App &6 Ri

9 Ruhistime shartlv aftor 1100 p m nalics had arrivad an (he coans | Ann 74103
3 | Wheti they entered the bedroon, they found Whitnarsh lying vu the Hoor nest to the bed angd r
4 [ an uparmed O'Keele cradling herin h is grms and stroking her head, 1 App. 112, i14. The
3 | police believed Whitmarsh to be dead and ordered O*Keefe 10 Jet go of her. but he refused,
6|1 App. 103, 105, 112. The officers eventually had to subdue hima with a taser gun and
7 | forcibly carried him out of the bedroom. | App. 108. 112, 120. 129. O'Keefe Wwas acting
§ || agitated, | App. 108. the officers testified that he had a strong odor of alcohol on him. and
9 || he appeared to be exiremely intoxicated. | App. 122, 200-01. Much of his speech was
tU [ ineoherent. bul al une point be said that Whitmarsh stabbed herselland he also said that she
L1 § tried to stab ham. 1 App. 104-06. 111, 113, §21. 126. They arrested him and brought him
12 | to the homicide offices, 1 App. 134. o
13 Subsequent to his arrest, O'Keefe gave a rambling statement Indicating he was not
14 | aware of Whitmarsh’s death or its cause. | App. 190, Police interviewed him at [:20 a.m.,
|5 | at which time he was crying. raising his voice, talking to himself, and slurring. Detective

16 | Wildemann stated that during the interview O’Keefe smelled heavily of aicohol, and when
17 | pelice took photographs of him at about 3:55 a.m.. they had to hold him upright 10 steady
18 | him. 1 App. 194, Wildemann said it was pretty obvious that O'Keefe had been drinking,
19 | however, law enforcement did not obtain a test for his breath or blood aleohol level either
20 | before or after the interview. t App. 194.

21 Whitmarsh had also been drinking on the date of the incident, and at the time of her
22 ﬂ death, her blood alcohol content was 0.24. 1 App. L8], 186. She died of one stab wound to
23 | her side and had bruising on the back of her head. | App. 180. 183. Medical Examiner Dr.
24 | Benjamin testified that Whitmarsh's toxicology screen indicated that she was taking Effexor
25 | and that drug should not be taken with alcohol. | App. 184-85. Whitmarsh had about three
26 “ times the target dosage of Effexor in her system. 2 App. 234. The combination of & ffexor
27 l and alcohol could have caused anxiety, confusion and anger. 2 App. 234, Whitmarsh also

had Hepatitis C and advanced Cirrhosis of the liver. which is known to cause bruising with
H 4
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ohdy slight pressore o the body. 1 App. EREZE Whitmarsh's body displayed pa)iple-
hroizee at tha tine Pe Rapismia svamined hay and the hriseg wara di fFarant calae byt che
vould ot siy that they were agsocialed with Whilmarsh's death or otherwise say how lung
ago Whitmarsh sustained the bruises, i App. 186. DNA belonging to O'Keeft and 1o
Whitmarsh was found on 4 knife at tie seene. 1 App. 173-74.

O’Keefe testified. 2 App. 254, He acknowledged his problems with atcoho! and
described his history with Whitmarsh. 2 App, 254-58. He disputed Morris™s ¢laim that he
said he wanted 10 Kill Whitmarsh. but he acknowledged being angry with her. 2 App. 258.
It was Wumarsh who called O'Keefe and she initiated their renewed relationship. 2 App.
258. He was aware that Whitmarsh had Hepatitis C when she moved into his apartment. 2
App. 259-60, In November, 2008. Whitmarsh was stressed because of her financial
condition. 2 App. 268. A couple of days before the incident at issue here. Whitmarsh
confronted O'Keefe with a knife. 2 App. 269. She had been drinking and was on
medication. 2 App. 269, O'Keefe had not been drinking that night and was able to diffuse
the situation. 2 App. 269. On November §. 2009, O’Keefe learned that he would be hired
for 2 new job and had two glasses of wine to celebrate. 2 App. 269-70. O'Keefe and
Whitmarsh went to the Paris Casino where they both had drinks, 2 App. 270, They returned
home and she went upstairs while he reclined in the passenger seat of the car for a period of
time. 2 App. 271. He went upstairs and then smoked outside on a balcony while she was in
the bathroom. 2 App. 272. He then went in the bedroom and sew Whitmarsh ¢oming at him
with a knife. 2 App, 272. He swung his jacket at her and told her to get back. 2 App. 272.
He knew that she was mad at him about a lot of things. 2 App. 272. He grabbed the knife.
she yanked it and cut his hand. 2 App. 272. They struggled for a period of time. 2 App.
271-73. While fighting. she fell down. he fell on lop of her and then he realized that she was
bleeding. 2 App. 273, He was stili drunk et this point and was trying to figure out what
happened. 2 App. 273. e tried (o stop ihe bleeding and panicked. 2 App. 274, He tried
taking care of Whitmarsh and asked his neighbor to cali someone afier the neighbor came

into his room. 2 App. 274. He became agitated when the neighbor brought another neighbor
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=+ b e did novimenionadly il Whilinaisle bud el Lespuirsible because he ik il itl2hil siied

4 [ he should not have done so. ? App. 276,

L

22. lssues on appesl,

A. Whether the district court denied O'Keefe his state and federal constiwtional rights to

present evidence by prohibiting him from introducing evidence of the deceased’s prior

suicide attempts. self reported hl-‘m!ar conditions. “culting” and other acts, and anper

| Management 1ssues and treatment that were contained within her medical records and that
were within the knowledge of O Keefe,

L=

B. Whether the district count erred, and denied O Keefe his state and federal constitutional
rights 1o due process and a fair trial. by refising fo strike an erroneous jury mstruction and
L0 § instead directing the State not (o rely upon the efroneous instruction i its closing argumeny.

11 | C. Whether the district court erved, and denied O"Keefe his state and federal constitutiona)
rights to due %mcess and 2 fair rial, by allowing a transportation ofticer to testify thai
12 [ O Keefe “told him to turn off that “nigger” music.” O°Keefe's connsel were not given notice

of this highly prejudicial statement.

D. Whetherthe district cowrt erred by allowin F photos of bruises on the body of the deceased
despite the lack of refevance to this case due o the difficulty in determining the time of the
bruising with the deceased’s Hepatitis C and cirrhosis issues.

E. Whether the district court denied O'Keefe his state and federai constitutional rights 1o a
16 | fair trial by allowing a ggllce detective to testify and ofter his EXJ)ETI opinion whether the
wounds on O'Keefe's hands were defensive wounds, while also enying O'Keefe the right

17 ¥ 10 call his own expen to wstify as 1o whether or not the wound on the deceased could have
been caused by an accident.

F. Whether the district court’s nelings On jury instructions were emroneous,
23. Legal argwment, including suthorities.

A. The district court denied O’'Keefe his state and federal constitutional rights to
present evidence by prohibiting him from introducing testimony and evidence of the

i3 ﬂ deceased s prior suicide aftempts, self reported bi-polar conditions. “cutting” and other acts,

5 and anger management issues and treatment that were vontained within lier medical records
e .

and that were within O'Keefe’s knowledge.

15
i F The State objected to the admission of any testimony concerning Whitmarsh’s suicide

27
4 [| 230. O’Keefe's counsel submitted points and authorities as to the admissibility of evidence

ditempts and to admission of documents conceming Whitmarsh's inedical history. 2 App.
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