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ADDENDUM TO SHOW CAUSE MOTION 08/27/15 4 488-490
AFFIDAVIT 08/11/15 3 437-438
AFFIDAVIT IN SUPPORT OF MICHAEL TODD BOTELHO 09/22/15 4 561
AFFIDAVIT IN SUPPORT OF MOTION FOR WITHDRAWAL 07/13/05 3 379-380
OF ATTORNEY OF RECORD AND TRANSFER OF
RECORDS
AFFIDAVIT IN SUPPORT OF REQUEST TO PROCEED IN 01/27/10 7 662-666
FORMA PAUPERIS
AFFIDAVIT OF MICHAEL T BOTEHLO #80837 07/13/05 3 381-385
AFFIDAVIT OF PETITIONER IN SUPPORT OF MOTION FOR 02/18/10 8 803-807
RECUSAL
AFFIDAVIT OF PETITIONER, MICHAEL TODD BOTEHO IN 03/06/06 5 2-4
SUPPORT OF MOTION FOR LEAVE TO PROCEED IN
FORMA PAUPERIS
AMENDED ORDER FOR RESPONSE AND APPOINTMENT 06/30/06 5 112-114
OF COUNSEL
ANSWER TO PETITION AND SUPPLEMENTAL PETITION 10/09/06 6 481-483
FOR WRIT OF HABEAS CORPUS (POST CONVICTION)
APPLICATION FOR ORDER TO PRODUCE PRISONER 04/12/07 7 562-564
APPLICATION FOR SETTING 10/15/03 2 14
APPLICATION FOR SETTING 12/08/03 2 138
APPLICATION FOR SETTING 02/17/04 2 196
APPLICATION FOR SETTING 01/09/07 7 559-561
BENCH WARRANT 10/08/03 2 6-8
BENCH WARRANT 10/14/03 2 11-13
CASE APPEAL STATEMENT 04/30/04 3 355-358
CASE APPEAL STATEMENT 10/22/15 4 633-634
CASE APPEAL STATEMENT 06/01/07 7 595-599
CERTIFICATE OF CLERK 05/03/04 3 359
CERTIFICATE OF CLERK 06/05/07 7 604
CERTIFICATE OF CLERK AND TRANSMITTAL — NOTICE OF | 10/22/15 4 635
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CERTIFICATE OF TRANSMITTAL

05/03/04

360

CERTIFICATE OF TRANSMITTAL

06/05/07

605

CONFIDENTIAL LETTERS FROM FAMILY TO BE FILED
UNDER SEAL

02/17/04

28-33

CONFIDENTIAL PSYCHOLOGICAL/SUBSTANCE ABUSE
EVALUATION TO BE FILED UNDER SEAL

01/26/04

1-5

CRIMINAL PROGRESS SHEET

11/03/03

130-131

EXPARTE MOTION FOR APPOINTMENT OF COUNSEL

03/06/06

95-100

EXPARTE MOTION FOR APPROVAL OF FEES IN THE
APPELLANT’S OPENING BRIEF AND APPELLANT’S
APPENDIX IN THE DENIAL OF THE PETITION AND
SUPPLEMENTAL PETITION FOR WRIT OF HABEAS
CORPUS (POST CONVICTION)

09/17/07

76-83

EXPARTE MOTION FOR APPROVAL OF FEES IN THE
CONTINUED SUPPORT OF THE SUPPLEMENTAL PETITION
FOR WRIT OF HABEAS CORPUS (POST CONVICTION)

04/08/07

44-51

EXPARTE MOTION FOR APPROVAL OF FEES IN THE
PREPARATION AND COMPLETION OF THE EVIDENTIARY
HEARING IN THE SUPPLEMENTAL PETITION FOR WRIT OF
HABEAS CORPUS (POST CONVICTION)

05/22/07

61-67

EXPARTE MOTION FOR APPROVAL OF FEES IN THE
PREPARATION AND COMPLETION OF THE EVIDENTIARY
HEARING IN THE SUPPLEMENTAL PETITION FOR WRIT OF
HABEAS CORPUS (POST CONVICTION)
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SUPPLEMENTAL PETITION FOR WRIT OF HABEAS
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11/05/07

92-95

EXPARTE MOTION REQUESTING APPOINTMENT OF DR
MAHAFFEY FOR PSYCHOSEXUAL EVALUATION IN
SUPPORT OF SUPPLEMENTAL PETITION FOR WRIT OF
HABEAS CORPUS (POST CONVICTION) AND NOTICE OF
INVESTIGATION OF MELISSA BOTELHO

08/14/06

473-478
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EXPARTE ORDER FOR APPROVAL OF FEES IN THE
APPELLANT’S OPENING BRIEF AND APPELLANT’S
APPENDIX IN THE DENIAL OF THE PETITION AND
SUPLEMENTAL PETITION FOR WRIT OF HABEAS CORPUS
(POST CONVICTION)

09/20/07

84-91

EXPARTE ORDER FOR APPROVAL OF FEES IN THE
CONTINUED SUPPORT OF THE SUPPLEMENTAL PETITION
FOR WRIT OF HABEAS CORPUS (POST CONVICTON)

01/09/07

52-54

EXPARTE ORDER FOR APPROVAL OF FEES IN THE
SUPPLEMENTAL PETITION FOR WRIT OF HABEAS
CORPUS (POST CONVICTION)

08/23/06

39-43

EXPARTE ORDER FOR DOCUMENTS TO BE COPIED BY
THE WASHOE COUNTY CLERK’S OFFICE IN SUPPORT OF
THE SUPPLEMENTAL PETITION FOR WRIT OF HABEAS
CORPUS (POST CONVICTION)

07/28/06

128-130

EXPARTE ORDER FOR FEES IN THE PREPARATION AND
COMPLETION OF THE REPY BRIEF IN THE DENIAL OF THE
SUPPLEJENTAL PETITION FOR WRIT OF HABEAS
CORPUS (POST CONVICTION)

12/17/07

96-99

EXPARTE REQUEST FOR DOCUMENTS TO BE COPIED BY
THE WASHOE COUNTY CLERK’S OFFICE IN SUPPORT OF
THE SUPPLEMENTAL PETITION FOR WRIT OF HABEAS
CORPUS (POST CONVICTION)

07/26/06

119-123

EXTRAORDIANARY WRIT OF MANDAMUS FOR THE
RECUSAL AND THE DISQUALIFICATION OF JUDGE
POLAHA, DEPT NO 3

08/19/15

456-476

FINDINGS OF FACT, CONCLUSIONS OF LAW
ANDJUDGMENT

05/31/07

591-594

GUILTY PLEA MEMORANDUM

12/11/03

140-147

INDICTMENT

10/08/03

1-5

INMATE REQUEST

10/30/03

129

JUDGMENT

04/07/04

262-263

JUDICIAL NOTICE

10/02/15

570-573

MEMORANDUM OF POINTS AND AUTHORITIES IN
SUPPORT OF PETITION FOR WRIT OF HABEAS CORPUS
(POST CONVICTION)

03/06/06

g K| WO N NN

14-94

MINUTES — ARRAIGNMENT 10/23/03

10/23/03

128
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MINUTES — ENTRY OF JUDGMENT AND IMPOSTITION OF | 04/07/04 3| 260-261
SENTENCE

MINUTES — ENTRY OF PLEA 11/06/03 2 132
MINUTES — EVIDENTIARY HEARING 05/11/07 7 590
MINUTES — MOTION FOR CHANGE OF PLEA 12/11/03 2 139
MINUTES — MOTIONS RE: MEDIA AN SEALING, RECUSAL | 03/11/04 2 207
OF JUDGE AN MARITAL PRIVILEGE

MOTION FOR APPOINTMENT OF COUNSEL PURSUANT TO | 01/27/10 7 667
NRS 34.750

MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS | 03/06/06 5 1
MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS | 01/27/10 7 661
MOTION FOR PARTIAL DISMISSAL OF PETITION AND 10/09/06 6| 484-497
SUPPLEMENTAL PETITION FOR WRIT OF HABEAS

CORPUS (POST CONVICTION)

MOTION FOR RECONSIDERATION 10/01/15 4 569
MOTION FOR RECUSAL 03/06/06 5| 101-104
MOTION FOR RECUSAL 02/18/10 8 802
MOTION FOR TRANSCRIPT AT PUBLIC EXPENSE 05/17/04 3| 362-364
MOTION TO DISMISS 04/22/04 3| 350-351
MOTION TO DISMISS PETITION FOR WRIT OF HABEAS 07/24/15 3| 399-401
CORPUS

MOTION TO SHOW CAUSE 08/31/15 4|  477-481
MOTION TO STRIKE AND OPPOSITION TO RESPONDENTS | 08/11/15 3| 405-436
MOTION TO DISMISS PETITION FOR POST CONVICTION

WRIT OF HABEAS CORPUS

MOTION TO VACATE JUDGMENT OF CONVICTION AND 09/22/15 4|  506-560
NRCP 9(6) FRAUD

NOTICE OF APPEAL 04/30/04 3| 353-354
NOTICE OF APPEAL AND DESIGNATION OF RECORD ON 10/19/15 4| 629-632
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NOTICE OF APPEARANCE AND REQUEST FOR 45 DAYS 06/27/06 5|  109-111
TO FILE SUPPLEMENTAL PETITION TO RUN FROM JUNE

27, 2006

NOTICE OF CHANGE OF RESPONSIBLE ATTORNEY 08/13/15 3| 444-446
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NOTICE OF DISCIPLINARY HEARING AND POSSIBLE 07/17/06 5 115-118
MOTION TO CONTINUE SUBMISSION OF SUPPLEMENTAL

PETITION

NOTICE OF DR MARTHA MAHAFFEY’S PSYCHOSEXUAL 04/30/07 7 568-589
REPORT IN SUPPORT OF THE SUPPLEMENTAL PETITION

FOR WRIT OF HABEAS CORPUS (POST CONVICTION)

NOTICE OF ENTRY OF ORDER 06/12/07 7 645-649
NOTICE OF FILE REVIEWED AND POTENTIAL EXHIBITS 07/26/06 5 124-127
USED FOR SUPPLEMENTAL PETITION FOR WRIT OF

HABEAS CORPUS (POST CONVICTION)

NOTICE OF INTENT TO INTRODUCE PRIOR OR OTHER 02/03/04 2 179-187
BAD ACT EVIDENCE AT SENTENCING HEARING

NOTICE OF INVESTIGATION AND AMENDED 12/14/06 7 521-549
SUPPLEMENTAL PETITION FOR WRIT OF HABEAS

CORPUS (POST CONVICTION)

NOTICE OF MOTION ND MOTION FOR WITHDRAWAL OF 07/13/05 3 376-378
ATTORNEY OF RECORD AND TRANSFER OF RECORDS

OPPOSITION TO “MOTION TO VACATE JUDGMENT OF 09/25/15 4 563-565
CONVICTION AND NRCIV P RULE 9(b) FRAUD”

OPPOSITION TO MOTION FOR PARTIAL DISMISSAL OF 10/17/06 7 507-515
THE SUPPLEMENTAL PETITION FOR WRIT OF HABEAS

CORPUS (POST CONVICTION)

OPPOSITION TO MOTION FOR RECONSIDERTION 10/06/15 4 574-576
OPPOSITION TO STATES INTRODUCTION OF PRIOR OR 02/13/04 2 188-195
OTHER BAD ACT EVIDENCE AT SENTENCING HEARING,;

DEFENDANT’S MOTION TO HAVE THE MATTER SEALED

TO RECUSE THE PRESENT SENTENCING COURT AND TO

HAVE THE MATTER TRANSFERRED TO ANOTHER COURT

FOR SENTENCING PURPOSES

ORDER 04/28/04 3 352
ORDER 06/01/04 3 365-366
ORDER 09/06/06 6 479-480
ORDER 09/06/07 9 55-60
ORDER 06/25/07 9 75
ORDER FOR RESPONSE AND APPOINTMENT OF 06/05/06 5 106-108
COUNSEL

ORDER GRANTING IN FORMA PAUPERIS 02/17/10 8 798-800
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ORDER GRANTING MOTION FOR WITHRAWAL OF 09/13/05 3] 388-390
COUNSEL

ORDER GRANTING MOTION TO DISMISS PETITION AND 09/16/15 4| 491-502
DENYING MOTION TO STRIKE

ORDER PARTIALLY DISMISSING PETITION FOR POST 12/29/06 7|  550-558
CONVICTION RELIEF

ORDER STAYING PROCEEDINGS 10/08/03 2 9-10
ORDER TO PROCEED IN FORMA PAUPERIS 06/05/06 5 105
ORDER TO PRODUCE PRISONER 04/12/07 7|  565-567
PETITION FOR WRIT OF HABEAS CORPUS 01/27/10 8| 668-797
PETITION FOR WRIT OF HABEAS CORPUS (POST 03/06/06 5 5-13
CONVICTION)

PETITIONER MOTION TO CORRECT CLERKS ERROR AND | 03/06/12 8| 845-849
AS A MATTER OF LAW ISSUE A DIRECT VERDICT FOR

PETITIONER

PETITIONERS MOTION FOR WRIT OF QUO-WARRANTO 12/28/11 8| 808-844
AND SUPPORTING MEMORANDUM IN SUPPORT OF

MOTION TO DISMISS FOR LACK OF SUBJECT MATTER

JURISDICTION

PRESENTENCE REPORT 02/11/04 9 6-27
PROOF OF SERVICE OF ELECTRONIC FILING 06/04/12 3 393
PROOF OF SERVICE OF ELECTRONIC FILING 07/31/12 3 396
PROOF OF SERVICE OF ELECTRONIC FILING 08/22/12 3 398
PROOF OF SERVICE OF ELECTRONIC FILING 02/17/10 8 801
RECEIPT FOR GRAND JURY TRANSCRIPT 04/06/04 3 259
RECEIPT OF GRAND JURY TRANSCRIPT 10/20/03 2 127
REPLY AND OBJECTION TO OPPOSITION TO MOTION FOR | 10/15/15 4|  599-623
RECONSIDERATION

REPLY AND OBJECTION TO OPPOSITION TO MOTIONTO | 10/09/15 4|  580-593
VACATE JUDGMENT OF CONVICTION FOR NRCIV P 9(b)

FRAUD

REPLY IN OPPOSITION TO DEFENDANT'S OPPOSITION TO | 02/20/04 2| 197-205
STATES INTRODUCTION OF OTHER ACT EVIDENCE;

DEFENDANTS MOTION TO RECUSE AND TRANSFER CASE

REPLY TO OPOSITION TO MOTION TO STRIKE 08/27/15 4| 482-487
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REPLY TO OPPOSITION TO MOTION FOR PARTIAL 10/26/06 7 516-518
DISMISSAL OF PETITION AN SUPPLMENTAL PETITION

FOR WRIT OF HABEAS CORPUS (POST CONVICTION)

REPLY TO OPPOSITION TO MOTION TO DISMISS AND 08/13/15 3 439-441
OPPOSITION TO MOTION TO STRIKE

REQUEST AGREEMENT AND ORDER FOR PRETRIAL 01/26/04 2 175-177
RECIPROCAL DISCOVERY DEFENDANTS REQUEST FOR

DISCOVERY

REQUEST FOR SUBMISSION 08/18/05 3 386-387
REQUEST FOR SUBMISSION 08/13/15 3 442-443
REQUEST FOR SUBMISSION 09/22/15 4 562
REQUEST FOR SUBMISSION 10/14/15 4 594-595
REQUEST FOR SUBMISSION 10/19/15 4 624-625
REQUEST FOR SUBMISSION 10/26/06 7 519-520
REQUEST FOR TRANSCRIPT 06/01/07 7 600-603
RETURN 10/09/06 6 498-506
RETURN OF NEF 07/24/15 3 402-404
RETURN OF NEF 08/13/15 3 447-449
RETURN OF NEF 08/13/15 3 450-452
RETURN OF NEF 08/13/15 3 453-455
RETURN OF NEF 09/16/15 4 503-505
RETURN OF NEF 09/25/15 4 566-568
RETURN OF NEF 10/06/15 4 S577-579
RETURN OF NEF 10/14/15 4 596-598
RETURN OF NEF 10/19/15 4 626-628
RETURN OF NEF 10/22/15 4 636-638
RETURN OF NEF 10/28/15 4 640-642
RETURN OF NEF 11/23/15 4 645-647
STIPULATION AND ORDER 02/24/04 2 206
STIPULATION AND ORDER FOR CONTINUANCE 01/30/04 2 178




APPEAL INDEX

Case No. CR03-2156
BOTELHO vs STATE
December 16, 2015

SUPPLEMENTAL PETITION FOR WRIT OF HABEAS 08/08/06 5/6 131-472
CORPUS (POST CONVICTION)

SUPREME COURT - CLERK'S CERTIFICATE AND 05/03/05 3 371
JUDGMENT

SUPREME COURT - CLERK'S CERTIFICATE AND 06/11/08 7 655
JUDGMENT

SUPREME COURT — NOTICE IN LIEU OF REMITTITUR 08/22/12 3 397
SUPREME COURT — ORDER DENYING PETITION 06/04/12 3 391-392
SUPREME COURT — ORDER DENYING REHEARING 07/31/12 3 394-395
SUPREME COURT — ORDER DIRECTING TRANSMISSION 11/13/15 4 643-644
OF RECORD

SUPREME COURT - ORDER OF AFFIRMANCE 04/06/05 3 367-369
SUPREME COURT - ORDER OF AFFIRMANCE 05/03/05 3 372-375
SUPREME COURT — ORDER OF AFFIRMANCE 05/19/08 7 650-653
SUPREME COURT — ORDER OF AFFIRMANCE 06/11/08 7 656-660
SUPREME COURT — RECEIPT FOR DOCUMENTS 05/05/04 3 361
SUPREME COURT — RECEIPT FOR DOCUMENTS 10/28/15 4 639
SUPREME COURT — RECEIPT FOR DOCUMENTS 06/11/07 7 644
SUPREME COURT - REMITTITUR 05/03/05 3 370
SUPREME COURT - REMITTITUR 06/11/08 7 654
TRANSCRIPT — ARRAIGMENT/CONTINUED 10/23/03 11/20/03 2 133-137
TRANSCRIPT — CHANGE OF PLEA 12/11/03 12/22/03 2 148-168
TRANSCRIPT — ENTRY OF PLEA 11/06/03 01/12/04 2 169-174
TRANSCRIPT — HEARING ON MOTION 03/11/04 03/31/04 3 208-258
TRANSCRIPT — PROCEEDINGS 10/08/03 10/20/03 2 15-126
TRANSCRIPT — SENTENCING 04/07/04 04/19/04 3 264-349
TRANSCRIPT — WRIT OF HABEAS CORPUS (POST 06/12/07 7 606-643

CONVICTION) 05/11/07
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INSTRUCTIONS:
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) ' If you want an attorney
Request Wmted.youmm Affidavit
to Proceed in Forma Pauperis, Ymmhwmmmemdmn;sw“
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4 You must name
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(5) - Youmust include all grounds or claims for relief which you may have regarding your
cotiviction or seatence. Failure to raise all grounds in this petition may preciude you from
filing future petitions challenging your conviction and sentence.

(6) You must allege specific facts supporting the claims in the petition you file seeking
relief from any conviction or sentence. Failure to allege specific facts rather than just
conclugions may cause your petition to be dismissed. If your petition contains a claim of
ineffective assistance of counsel, that claim will operate to waive the attorney-client privilege
for the proceeding in which you claim your counsel was ineffective.

(1)  Whenthe petition is fully completed, the original and one copy must be filed with the
clerk of the state district court for the county in which you were convicted. One copy must
be mailed to the respondent, one copy to the attorney general's office, and one copy to the
district attorney of the county in which you were convicted or to the original prosecutor if
you are challenging your original conviction or sentence. Copies must conform in all
particulars to the original submitted for filing.
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L.

PETITION -

Name of institution and county in which you are presently imprisoned or where and
how you are presently restrained of your liberty:

NNCC. 8 CaRSON @ukﬂ"e;r\lé’t/ﬂon

2. Name and location of court which entered the judgment of conviction under attack:
Second ludicial DISTRICT cou T, (WASHOE CounNTY

3.  Date of judgment or conviction: ___ AL 7 700

4 Case Number CROD-> 1S .

5. (a) -ngthofsmtm:

WS lfE 2o o Ltfe 20 (D wfg (Al ff)ﬂiﬁ“'fﬁl

6. ‘Are you presently serving a sentence for a conviction other than the conviction under
attack in this motion: NOo .
7. Nature of offimse involved in conviction being challenged:
Kapnf O
S. oS AT
8. What was your plea? (check one): '

(8  Not guilty
(®  Guilty >
(c) Nolo contendere

V8.670
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9. If you entered a guilty plea to one count of an indictment or information, and a not
guilty plea to another count of an indictment or information, or ifa guilty plea was negotiated,
give details:
I ool / NeoR was T OALLoWED T Do So
BPY counsEL.

N(P10.  If you were found guilty afle a plea of not guilty, was the finding made by: (check

one)
@ Juay____
(b)  Judge without a jury

[ - 1. Didyoutestifyatthetill _ 1A
12.  Did you appeal from the judgment of conviction? Neg

j I

13.  Ifyou did appeal, answer the following:
() Nameofcourt: NEUANA = SoPREWE CoufY
(b)  Case mumber or citation: 432477
(€) Resait:

[ S

D . APPAL wWAS Dexied  Joac. wWAS AT RMWENS

14, Ifyw}dldnotappeal,mhmlrnﬂywhyyoudﬂmt

..

15.  Other than a direct appeal from the judgment of conviction and sentence, have you
previously filed any petitions, applications or motions with respect to this judgment in any
E court, state or federal? \]nse»: .
16. If your answer to No. 15 was "yes," give the following information:
(@ (1) Nameofcourt: SECoRD {uoieiml. DisTRiET Cour&f
(2)  Nature of proceeding: fo+chiy e 10T o€ tafons (R Py @gm,wmm
(3)  Grounds raised:
15 L il DS COM‘S(‘S‘THié—_of T NEFYECTE
__ASSisTANCGE Y ceonsEL AS woll A4S Due PRICESS ClAm S,

'V8.671
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(4 Did you receive an evidentiary hearing on your petition,
application or motion? \NES .

(5) Result: peie s e

(6) Dateofresult:  mAY i 20277

(7)  If known, citations ofanywnttenopnuonordateoforders
entered pursuant to such result:

(b)  As to any second petition, application or motion, give the same
nformation:
{1) Name of court:
(2)  Nature of proceeding:
: (3) Grounds raised:
Tehs 1S5 MY Secopd  PeriTiond PEING  PRESENTED  MOGI .

‘i.-k'.! —

. L Hobe T AusuieRNG Tihs PRoleRlY A8 wWe DoNT HAus d {RAwED
o Law LBPORY WoRKER wHp cay A THS ANSWER |
) D:dyourecemanev:dmmryhearmgonmpehhon,
application or motion?
(5)  Result:

(6) Date of Result:
) Ifkmwn.cﬂatio-orwnttenopnmnordntaofordm
entered pursuant to such result:

()  Asto anythird or subsequent addmomlapphcahons or motions, give
the same information:
(1)  Name of court:

(2) Nature of proceeding:
(3)  Grounds raised:

L.

(4) Dﬂyoummevﬂenuarthmgonyompeuﬁon.
; apphcatnnormutmn?
(%)

6 Dateochsult
¢ Iflmown,c:tmonsorwrmenopm:onordateoforders
entered pursuant to such result:

V8.672
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(d)  Did you appeal to the highest state or federal court having jurisdiction, the
result or action taken on any petition, application or motion?
(1) ° First petition, application or motion? Ve ©
Citation or date of decision: _ MAY b 2009
(2)  Second petition, application or motion? N /oy
" Citation or date of decision:

(3)  Third or subsequent petitions, applications or motions: Zﬁ
Citation or date of decision:

(¢) Ifyou did not appeal from the adverse action on any petition, application or
motion, explain, briefly why you did not:
N &

17.  Has any ground being raised in this petition been previously presented to this or any
othnmmbywayofpehhnnﬁrhabuamrmm,mMn.apphuﬂonormyotherpost-
conviction proceeding? If so, identify:

(a) 5Wl:m-.hcofl'.l:n:gﬂ.'mntlsml‘.l:esmne:

N\ E

{(b)  The proceedings in which these grounds were raised:

SecopiD JubDicial, DiSTRCT CouRT. 0 TH A sVADENTIARY Hanpiie-
AND THeEn J COUNSE g w &

Coupr Td UXHAUST STIE EEMSD;:'

(c)  Briefly explain why you are again raising these grounds:
DecAuse MY Due PRocg=s iuas DENIED foby THE ofpRTuan Ty
T2 _Be able o @H{AusT  SmIE ReEMEDY wws Deniep BY

MEUADA  SuPPelE cowpl SO PELT R taNTE Cihaial
CoLRT  AwD WS bt Told T &Ltwbrgr BACK (nf
CoulT THuS , BENG Folcep Re- Resemr MY

el 2 To_ ATEM nr o _gXHay ot STATE RaweDT A&Aw

V8.673
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18.  Ifany ofthe grounds iisted in Nos. 23(a), (b), (¢) and (d), or listed on any additional
pages you have attached, were not previously presented in any other court, state or federal,
list briefly what grounds were not so presented, and give your reasons for presenting them.

VNG u . (o AW ‘ val (@46 £S5
WnlATen wihcH HAD TRE 40D DiRecT cemese thapmfal
Consc@Rumicas Il Reg arl T MY ofGual Potimw

o _UAREAS (Torepus AS well As Bens DimiED

The offegTuniTy To Fully eNiAusr my STATE Remeby.

19.  Are you filing this petition more than 1 year following the filing of the judgment of
conviction or the filing of a decision on direct appeal? If so, state briefly the reasons for the
delay.

T A sl Wb THE oG esal oNE Yerig Res 7R IcT/onS

B AUSE OF _HMbos THIS whS Dopig @ oAE B THE S1ATe | AS
uptl comME  auT N colubT. T BePe TS ﬂdsweﬂ PLAKES S EAS

20. Do you have any petition or appeal now pending in any court, either state or federal,
as to the judgment under attack? NT .
If yes, state what court and the case number:

21. GMthemofmhaﬂoMWhorepresemdyuuintheprooeedingr@hhgh
your conviction and on direct appeak:

Cublic Db ER - S el su\\{uhu { Pt CongyicT m\

Papiie BTentDeR o hipecT APl - dolns Reese Peyy

fa £ MEVED  ATTER SR 1) rhonl ~ @OnRLLD ] )
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SEE ACCOMPANYING MEMORANDUM OF
(a)} Ground one:

POINTS AND AUTHORITIES FOR ALL CLAIMS FOR RELIEF AND FACTS

Supporting FACTS (Tell your story briefly without citing cases or

law.): IN SUPPORT THEREOF.

(b) Ground two:

Supporting FACTS (Tell your story briefly without citing cases or

law.):

{(c) Ground three:

Supporting FACTS (Tell your story briefly without citing cases or

law.):

(d) Ground four:

Supporting FACTS (Tell your story briefly without citing cases or

law.):

WHEREFORE, petitioner prays that the Court grant him relief to which he may

be entitled in this proceeding. szcgﬁg
Executed at Lovelock Correctional Center on this d‘d;y of
AANuARy 2010
N/A Michael T. Botelho #80837
fol ‘-‘-"-'1"“_-.__,.,;_-7.“, --",_.__ --__,,_ P "A'.':'_'-"I;_-.'_""~’f’-' N i;! C,C_

Signature of Attorney (if any)

ﬂ?»$&9adfc}7?;/ww/"8‘?1232L
Petitioner , TR LRC S8

Attorney & Address of Attorney

8 V8.675
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‘ VER.L.E\LBI!QM- . —
LN DER_PERALTY _F_PeRrIuRY_, _THE UNDERSIGNED DeEclafes

) e e

THAT_HE_1S THE_PERTNONBER_NARD_N_THe_FoRE GO K6 _LETTIonN_AND_

KNOUWS_THE_C on TENTS_THERELE,-TRAT_THE _MEADNG IS TRUEAND_
LCORRE.LT_oE_H S _OWN_KN.OWILEGE,_EXCELT_AS_TO_THOSE_MATIERS

STATED_ON_IN.FpR MATION _AuD_BELIEE , AND_AS T SucH_mATIERS_WE

BeEUEVES THEM o BE_TROE ..

. . Whest 124

Pgraﬁo)ue'l? ; ra Peo SE

LRRTIRcATE oF SeRVICE_BY_ _mMail.

T _DO_CERTIEY_THAT_T mallEd_A_TRUE_AVD_CORRBCT._CoPY s e

- &io
: ON__TH.LS._.;;_Q_D:E\?{_DE..\Ah(u.é\Rf 200N\ B PIACING __SAME_INTD. ZIHE__HALDS

OF_PRISON (at_LiBRARY _STAFE FoR _Postané N THE_ WS At RUuRSuANT

1To_wW.R.ch_B

NEvVADA_ATTORNEY GENER AL

\oo N CARSON ST

C ARSON_C UTY., N8 7012 471

LRSS HGE cbaMW‘bLsrmcf-wo'ﬂm'e\é
Pew. Dooa3 .

REND, V. 8852023 e03

l #38557
/1 27

PicHAEL T- BoTELHO '

PETLTTONEL., Tn_PRo_SE
a .

D
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GRouND. OwE,

THE._STATE COURT APPEALS PROCESS WS INADEGUATE TO_ PROTECT.

ipem_m&ars.or_z.m&smu‘or_-ms;_smf._g&mgw AND

Pﬁmx—.b_ﬁ_\s_bga_&!an_cf._ssm_mg\.mgﬂ_&im&ﬁda FHAND

URTEENTH_NMENDNENTS To THE (NMED STATES (PNSTOWMON ~

A.on IuRE 30 2006, CounSEL MARLAL WhLSoN, (AS_ABPONTED To'

RE PRESENT _PETITioNER_AND His PETITioed R WRITGF LhBeas (cRMS RosTailicTion)

W

EEJE»{-JA18;1'_5,_0_&_&uﬁustrj_,,Loo_L__ _COMNSEL_FEUED a_suPPliMenTA EE_P_E‘,DI:Q_NW;

W T TAE_SeLoND_JubiCial_DISTRICT COURT BY RarsinG Tulo \SSues  SEE ExHIBICT

oW ot

B._AN_EVIDENTIARY WERR\NG_ (1AS_HELD_ MAY 1\, 2Zoo._See. ExtnBiT . coungel.

THENINEoRMED_PETTioNER,_THAT SHe_ Would APPCAL A LL,Jfa_s_u;iaé%Rﬁis_ED_'is_ma._

OfRieiNAL_PETTion INCLUTIMG_THE_TWo _Sue  RAGED (K MeER_Sueplimenral

TEhTown

1w SEPRMBER_2007, PPN Toden _RECIEVED ANEAL BRIEF ERoM (OUNSEL inl ulehicel

BE_RAISED_ oY onlE SelBlE _SSUE _To THE_NEUADA_SUCREME _CouRT_ew

FENTion ERG_BEAALE: SEE Bl @t D, on 4wl 9, 2007, PERGLAER (ARSTE A

ol M) OrGE_(ETER _TD_COUNSEL REGUARDING BER_GALMRE_To_wlclube_ ALl __

THE_&S_(.LE_S_,_&&LSED_LM&B_Q&\G-_(,M.é».LM&I@.&LM.&&?E&LWMﬁE_MEIM&QQ' |

[

SUPREME_COURT_FoR _EXHAWSToN_OF STATE REMEDT. SEE BB E . THERe

WS N ANSINER. oR RESPNSE BY counsel, MARILocu_wllson AFTER THE
NEVARA SuEREME_ CouRT. DENIED S PETTION, PETITenER WAOTE THREE (3)

PAGE. LET_TPE'FZ._.TQ_CQQSSEL_RF::_&U-ESE\_&G._HE&*TO#E&LE_H_E\QIJQH_R&_REHEB&&G__

m_ﬁL@sues.i &;&E_Cﬂ&wm__%ﬁﬂo n_foR _E X HA usit'(_o&_o.E_SJKVE_KEm@_Y-__

5E£_E_:sﬁs_ej,\'___F-

TRERE _WAS NO_RESGNSE oR .G Ms_um%..msD_&s_&_&gsuqra,ﬁz_ﬂaum___

ATRe eTED._To_AsSIsT__PETITIoNER (N_A MEAAAGEAL. WAY TO G HAUST. THE

1SS0 ES -No \,.\_R{-}«_\sai._\ WNTRs_PETTR ocgﬁ-*c,o_uré*s_ef_l.‘{:_&:’_tm oS Fell BELOWw

| ' _ V8677




V8

678

N : ) .
THE_STANDARD. SET_FouRiH. . STRAC L THUS , PRECLUDING.

THE_RE SEOMDENTS _ASS eRMon_of_Any_CLAW_QECUARDING__WNTIMELY FwinG _ANDIloR

UNREASSHABLE DEAANY (1 PRESENTING _THE_(SSUES of THIs_PEMTlaN, BECAUSE

T _wbS_CLERRLY. Counl SELS CAWLT_AND THE PETITONER _CANNIT BE_ Rl

RESLoMSIBLE DLE To dis 1r:f\i\_%lL.lf:t’_‘tb_ak\'{ﬂu?:.'t’_mC_STﬂ'[E__REWLED"f

DuinG THe LAST_APPenl m__s-rﬁTt_COuRT_PRQLeEb NG S

R.onv_acrtoreR 3.2 ooJ,_eemtﬂoN FR_SLBMTED _A_MOTon_FoR_LOTHDRAWL_0F

ATTORNEY_oF_ RECORD_AND. A _REGUEST TO_EWE _SuPPLUNENT Al _APPEAL _iN_QPRO_SE_

i it
To_THe _MNEVADA __SULRENE_COURT. SEE._ExBi _GJ_mEWNeyab A_SupremE__COURT .

ORDERED, DENKAG_RETTIONER'S_MoTIoN_fof_ W TRDRAWL _CF_APBEUATE_Counsel

. . ot
AND_HIS_REGUEST To Bk _SufPLmEsTAL_ARCERL _BY ofDERING THAT We.

CoNCLUDE_TOAT_APPELLANTS _ ConmTeNTIonS_Do_NoT_fisE_To_ THe _(BVEL_OF

ADEAUATE _ € AUSE. R REMGUAL_OF_COuUNSEL _AND_WE_DECLWNE_To_GRAAT

ALPELLANTS REGUEST T Renoe._His S8 CoRRENT CAUNSEL _ . ws

r
-~

DECLINE IO CRpaNT _ Haad_PERMILS SIo_To_Tile FuRTHER DocumMaenT S_m_oyr&{:sﬁ._

pERSOM..,... ACCoRIANG LY, wWeE_DIRECT_THE _CLERK_OF THIS ORI Te RETLUR N'_)_

AN LED, THE _pRo Peﬂ_p maqu_b OCUMBNTS  REC(EVED enl SERTEMBER
28, 26507 568 EXHIDIT "

FoR_THis. REASCN  CETMoNER ] As_g&eUEmzb_Eepm_E HAausTiom oF

THE_ISSLES_AS_ PRESENTED (o _THIS PEXTonl, AuD.-RE. WhAS_foRcED Tb TAWE

ACTion N_THE_EeDERA L DISTRET. COURT_COu RT__BY FllinG_A_Fenekal.

WRIT_oF VARBERS CaRPus PeliTion. On OcToper_2.8 2007 THE__fFEpERrAL

DISTRICT _COULRT_SSUED_An_ ORDER_DIRECTING_THAT THe ClAamwsS_ 1w His_

Ceperal_Petition_HAVE_NoT_BEan._ £X HAUSTED_THEOUGH THE_STATE_COURT._REmMEDY,

it 1

SEE _ExMaBit 1 _PelitroneR_ASS ERTS_THAT WS BOREAS CoRPUS. APPELIATE

2 - V8.6/8
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COUNSEL _bIAS_AN_DERCER_OF THE_CourT, WhEtN_PETTIONER TRE S_RCTION_To THE

i,

: NEVADA_SUPREME_COURT__REGUARDING. COUNSELS FAULURE T0 ASSIST Wuh " THaT .

THE_COURT_DISRECUARDED PETITIONERS_ ALLOGATONS_AND_IGNORED HWS_MoTtioNS

FLED Ll ITH_THE_COURT_BY_RETURNING. AL DOCUNENTS_To_ THE_PETToNER L TRouT

L FULNG. SEE_Ex i@yt . TN AODITIoN, TUE _NEVADA_SUPREME CoURT FURTHER ...

IDECLNED. To, Alow PETTIORER To_EX R RuST_TE _STATE_ _REMEDY_BY_DENY WG

Iy 4]

{INEUADA _SURREME _COURT_FoRCED_ PETTIONER \NTO_A_CATCH_2Z_ POSITIoN |,

s _REQUEST_To_ FILE_SuUPPLMENTAL_APPEAL. . SEE_ExXBT_E. TRus, Tde

LU SHEN s CounSEL. ihs_NOT_(w THDRAWN AS_COUNSEL 0€ RECORD_AND THe

: P.ET\'S.\C:&ERS_DO.UAMEQIS_UJEIE_MJF_TO_&_F_kLU)_T)_\—_NEJO,_TE'\E_E&CTWTQM___‘c\E_ﬁt\.\_\.__.___

BAD_ALPOINTED_Counset y (2)_PETTMoNeR LIRS DENLED THE _OPfORTUNMTY. To_ Flle_

SLEPLIMENTAL_APRERL _AND_NBW_MUST_RAISE THE \SSUES PRESENT N TR~

HEXHAUWSTION_0F STRTE REMNEDY. PeTiTion! sR_wPE:_ERECLuDED_EQom_E\Lﬂﬁu STA0N

CETITIONM I WEHCH_NE LWAS_ FRCED. 0UT oF_THE_JuDICIAL_Rcess_oF

| oF_THE_STATE_Remedy _DURiG._ HS. f Ret_PeTm oN_FoR_WRIT oF HhbeRs_CorPus_

oST-CoNUICTION) ARPERAL .

THERE FORE , Tie _RESPONDENTS_CANNAT _CLALM TUAT_PETTIoNERS__PETITION

15_uNTIMELY__FLLED AND_HE_CANNDT_BE_HELD FoR _ANY_UNTIMELY_FUED oR _FILING.

OF_Tis_PET Tion_ NOR_WE (D PROCEDURALLY. BARRED UnDER_ STHTE AND ~

CEDERAL _HARERS_ CarPuS._ RULES_AND_PROCEGRES. .

Vo.b /9
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 GROUND | TWO

PETITIONER WAS_ DENIED DUE PRO(ESS W, VIOLATION OF TWe, -
F1ETH AND FOURTEENTH_MIENDIENTS To Tve UNCTED STATES.

CONSTTUTION WIEN THE SENTEN QNG COURT_ABUSED 115

DISCRETION_AND RELIED UPoN_PReTUDICIAL | FALSE | MISLEADING-
AND IMPALPRBLE._INFORMATION _RT_SENTENCING: HEARING

UKL _RE_SQ\IE.D_N_'&.\E_N%Lﬁhﬂﬂoﬁ_&u&\mogS.L‘(

A\fPoseD CoNse uITVE LIFE SENTENCES

.

S0 eeoag NG FACTSS PETTionNER HCQ&QDRETE S_aRAGINIAL VS SuE,

GROGND_THREE_ANTo_ TTHE _BooN_oF _TWia_ \sistant’ LA,

THE _SENTERC WG _Co@T_ouAS_ _CREIMDVED _WHEM 1T WAS SuBlecteh T

HIGHL Y. ANELA me_m:;é.&{-}ﬂ@m oDl PERIMRED TESTunoNY_of DET_GREG WERERRA

COACBRMING _ALLEGED. DisclosuRES_MADE_BY PeTionERS_fuemeR SPousE

-

MmELisse. BotE L dos

APTER THE_ENTRY_OF_PET\T1oNERS_PLERS. , AND_PRIOR TO_SENTENUNG., THE._ STATE

T en_ NOTICE_oF TaTentT_To WTRODUCE_PRioR_oR_GTHER_BAD_ACTS BEUADENCE.

AT_SEnTENCING:  REARIN G, PetiTic NERS_ CouNSEL. _oRPOSEs TWE_NOTICE o_THE_couel

HELD_ A MEARING To_DETerminE_TRe_PREJLUDICIAL_AND. PROBATUE_EFFELT: S_(F e

PRCETERED _EViRENCE_THE_CRoSECLTion _ATTENRIED_Te_PRODUCE_AGAINST eTiTioNER

AT _senTENCING .. THE_ ConT SALTIMNATELY _AGARBED L (TH_RET Mo R _nd_THATY W 6

EXZUAEE._MELSSE_BATELRC  WoulD WNeT_RE_ALLOWED ToTESTEY AT SENTENCING

DUE_TC The MARITAL _PRAMILEGE _EXCE PTION . _HOWEVER | THE _COURT_DAD_ALLou

Ms . BOXELYOS_TESTHHtoNY_Th_RE_PRESENTER_THROUGHK A _THIRD_CARTY.,_A_PoliCE

OERICER  THUS_RELMING_ 6N _NOARSAY_ENIDENCE | WHAICK. PRECLADH_LETITIONER

TRoM u\g_wgéxgﬂo_};a_L;ﬁxcﬁTﬁ_m_m&E&o&ﬁtscu_ﬁnb_cﬁko_s_s;&x ANUNRATIGN_

A _WTMESS. THUS., WiAB LE _To_TEST_THE ACCURACY_OF THE_ENTIRETY_AND_THE

-

TRUTHEWINESS_ 0 THE ALLEGED  STRTEMENTS. THE_COURT__SHouLD NEVER WAvE Been

g V8.680
& .



v8.681 - - ' ' B Q

S UBLECTES Tb_1 THE | REIN_OF_Del. HCRCRRA_S TE‘&TLN@M“{ A 1T EEELATE“S

TO_THE m-F\RlT.ﬂL_C.oﬂ'\ MU CATION.S B_ej_w,_gr_—:ﬂ PETITonER AaD__HLS T‘t%e_NFSPnuSE.

MELSSA _GoTerno,

_THE TE sT1MoN L oF DETECTIVE RERERRA_WAS HIGHLY. PREAUDICIAL AND U=

PROVEN_FoR_TRUTHEANESS,. THE_COouRTL WA _SuRIECTED_TO_THE TESTLMeNY,

BOTH_AT_SENTeNCMG_AND W THE. (onNTENTS: of HE PRosEcuTions  NOTICE

O TN pomnt_xde  TESToonY.
. Y

DETECTIVE_WERERRA_TESTIELED_AT. THE SENTENCE WoARWNG. As_ Follaowss

A [DET_herer R ATl SUe STAED THAT MCWREL BOTELNe WAl BEEN BAVING

ThESE - <= BAD_BEEN_KAVING THESE FANTASIES EVER SCEe_TREX WwerRe

AR RIED_, DURING TE_EARLY A0S

[ -

-

P\_sue_-mmab_..&hour_\’r‘msﬂfsxes_ms (-_ém“t&,s\iﬁ., _.F-ADN.E\PP\&G__P.\_‘&D MG

HRL_AND_MAING. SEX WITH_THE NOUN G ARL_FoR ==~ ANYTHANG WE_WANTED

To Do

: f_éﬁ_m&ﬂ&@\.ms_cf_s.@g‘ﬁ;ﬁcmlQf\,&&&\x.:_ﬂ.,_ZOGH-\_EQGcf,_a&_‘_uL\Las_,E-_\E\)_.___

OIF\CER_HERERR A_WAD_TO_RE CANT_LATER _CoNCORNING_ HAS TESTAUVCNY

1 i v
Cons CERING.__DisMEMBERMENT__AS_FollousSs

LN

) : ' . I
Q-[BY_ DemENSE COuNSEL J_AND_sHE_NEVER _MEMTIoNS_DISMEMBER i

?
THE _SECOND _Tele Pione _inTeRMIBW ¢

Td. av_face_Gl_ Ligs Y-S

g5 = V881
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0. [DET_dereReA 1 tuats_CoR RECT.

Td. ar_face. 51 Lwe o,

THE _SesTENCinG.. Cou®T _Wwhs_SudlEcTed To A QLeTHoRA_oE M ACEURATE

AND_TRCTUAILY  UNTRWE INFoRMATIN DEEMED. Maaii _(5 REJuDICIAL To PERTINER

WHERE N THE _CoulT UWLTIMATELY. (MPoSED A_NARSH_SenToncs GaseD afod THe

ERGoNELS | PERALRED_TEST MO M?_ﬁ_wgmﬁu_ammf

AODITewALLY. ‘;rae_sewreﬁam G COMRT_NAS_BUBIE LD T © gRfoNESUS

N

WEe R AT Conte r:LE‘D__'\N_'Y_H eémﬁ*&ﬁig‘iib?_mj%mﬁgb T T

ALEGED DRI BAL_ACTS_EVIDENCE | AS THE PROSECHTION DELNERTED

TROR_MNOTCE _as_Seliolsss

PRIOR T i TERNI EWI n & _DEreEnD ST, et _aeﬁ\m_mu_«&ea e.v;i:_m&.a m@m ol

Fdlom_‘bermbﬁﬂ'rs %mt(ﬁ_,mgussh BBT&'LM\IHP\T_Y:_LEEQNDRUT WAD

SERLAL_FANTRSIES _of_ RARING. AMD _Dis. MNEM SR, NE A YourlE GLR\ .

B MO E tF AWTENT_ o \TREDACE_BRIOR_oR OTHER Babd _ACTS_EnibDENCE

AT sepienc G _Yehawé v Lo TS ﬁi,_zmg.,_?aﬂc;e_z_\_u NES \R-2T.

THe _sewnten L\l&cs_c,ngw.&e_E&m:{_ﬁ_x MNEO RMATION tiiel_ vYis Been

_P&w Enl_unn TR\J\L)_M THAT_Lenition2R_NEUER _Divuleed_iNFoR onTs nM.,_,QMQ%_RETA{NS_____

. r 1 ) -
WNF R QTN RECAARDI NG RAPIN6_AnD DISMEMBER NG A_YouG_GRL,  HowsveR,

TS_couwlT. REGCASED_REPERTED_REQUEBESTS TRoMmcounlSel._To KECUSE

TS ELE_AAD_DECIDED fom?mbc_ezeb;u;gxﬂﬁas__mam me\e" oF_THe_CRELudlenl,

RRENIS Le\mu\ﬁmﬂ‘{_(:ﬁl_&i\?\@_{-\ we G—Pf\'tmsis ._HowEUEﬁ_,TAEq¢QuM3 ALRG.&DL( —

PREJUDICED "amD_TranTEd., THE ] "BELL_COWDNT R U\NR\U\\G ]

R

é - vaes2
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GRouND  Tuges
PETTIONER _WAS_TENIED _EFFELTIVE _ASSISTANCE _OF_COUNSEL- MROUGHR~
OUT_THE JUDACLAL._ROCEEDINGS_IN_VIBLATION _OF THE - SLwTH_ARD

FOURTEENTH NOENDMENTS To TWE UNCTEDL STATES _CoNstiutiond . -

A}

JS0RPeRTiNG EadisSt PETMoNER 15 _ANCoRfoRATWG _ORIGIHNAL _GROUNDS _ANTS

TVE _BoDY_ot_THUS_\SSUE.

JEXTRADRITIoN._PROCEEDINGS AIERE AumCANE_Soumbs

beTRIAL COUNSEL | Semn_SLLIWVAN, FAILLED_To_enSuRE_PenTionER'S__calforIA___

-

2. (OLNSEL _FALED_TO_EMDLRE_PENUT (onER _ifs_PRESENT Yol _GRAMD_IUWRY

{REMRING_AS _REGUESTED .

P PETCNONER WAS_NOTIEIED_CE_His_STATuo RY. RAGHT_To TESTER_W_AcCORDANCE

W NRS_TZ. 223 AnD_WRS.AT2.24). 7o BE _PRESENT TR _GRAND_Ave¥_InUESTEATER

_5ee_(_ Exa®er A)

JTuRY_SE E_CE&;B.\T_E)

B Tue _ERAND_IWRY_INVESTIGATIoN_Too k. _PLace. oN_0cT.8, 2002 Tdh. KL ORGE_2.

|ROWBVER, | PETEIONER. _uIAS_NOT_ALLOWED 6. ATVEND AND_aPPchR BefuRe THE_GReMD

PETITIONER _DESIRED_To_ARRERR REFoRE XHE _CRAND WRY_(n_Aal_ATENET_To

[PROMIDE_ENIDENCE _EF s mNoceNce oF_AT_LeNST_Son® _0F THE_CHARGES. PENTIoNBR

ALSe DESEED IO RE_PRESENT_aT_ e CRAND_JLRY_- DRaceedinGS _So THET WME_RNab

KNOULSLEPGE _of_ALL TESTimeA1al. EMIDENCE W TS _CASE , THUS ENADLNG TTHEL

PELTi oneR T MOKE A_AATonal imNTELUE 6T PECIBION_AS_ T Heus T PRoced.

3. IR\ _L-Couns.se L _GALED To_REPRESENT_DETTio NER _oR_ATEMET_To GsuRE.

(X CESTINVE L _BAL_INCRERSE_AGANST LeniTiondeR,, The _RECORD_S_CLoaR.

JPET T ionNER_RECEVED A_lubuc ALY _cound_Bol _Hea G _AS_THE EROSECUTIoN

r I

J-Con i CTED B X CORITE ) TR _THRE _Con®T_ (). SEERING_AND_ULTMATELY Canad G

tr [SY

—
/

V8.683
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R, CoudSEL EALED To_EUE AND_PRE-TRIAL _MOTINS_SEERING Tl DiscoverY,

o SuPPRESS_PoTENTHRL INADIESL BLE_EVIDENCE, AND SEENG TO MBS

“

_BASTD_GN.ALL THe AUEGED_ERRERS. Cori CORNIN G6_PRE-TRIAL WeR@iINGS T, 6RAND

AURN_ | PRELMWARN_HERRIN G, B | ARRAMGNMENT, BTC..,

5. (ouNsel ERUED To_bRoPeRLY__REPRESENT_RETVTONER _AND ENSURE_fTToveR

RECEVED. THE_Full BENEFT_oE_PRE-TRIAL _\OARIRG S,

. tounsEL_SAWLD_To_ensune . RETionNER_LIAS,_PRESEWT_AT_ A\ labicial

WERRINGS, . _ . _ _

— #f]'_ﬁputd 5%L_FA\L@MTUM REPRESeNT PeTiTioneR _WHATSOEVER N MesT_tunlciaib

H SuRRouUND (MG TWE Al 6 TANT_CASE .

Rﬁoc.e"v:té\t&es,,:\,@—...,_GjRAuD_.\uRN’,-PRcEER-A&ST\Cﬁ_CwKF_ﬁ%M\GM_mM_uﬁEER_NRSAHH.e_Q_‘E;_

LY

lex- nrie__ e L_WewRING , ETC. ) L

8. counsel_FAaneDd To_intESTG ATE, oR IMRE_INVESTIGATOR. T0_SBCORE_FAcTS

H L AL MeD counSEL INVEBTIGATED | ME WOouLD_ HRAVE. CounD THAT Mucr o® THe .

DoCUM ENTART. AND _PHYSICAL _EVADBNCE_SuAR0unND NG THE_INSTANT_CASE_{S_TAINTED,

.e. ALTERED_DEFEND ANT. STRTEMENTS, LACK _0F PRofeR._ciiAin_6E_suieics (eastowd)____

R@.Tﬂéﬁéﬁee,tuﬁbmusssmz_,_%,wsw_&s__ac&saj%&sgﬁlﬂs_ﬁeom ,LZHQI?us__EQE';T_:MﬂL%

{PROCEEDINGS. LOHERE_COMNSEL uwieulD - WAVE DEDUCED TART_ TUERE_Exl STED INSUFE(C (ENT._

JEVIDENCE Yo mnukcf__eteni\odeR&oF_,&;_oﬁ_T WE_OFFENSES _AULCED__ BY_THE _PRasecuTioN.

Q. counsel EALED To_mVESTIG ATE. THE T/ _AND_CTHER_PoSS | BLE _PROSECUTION _

WANESSES W_AN_ATEMET Yo _ACBRTAIN _TRUTHEURESS o NMATIERS_ASSERTED. . .

0. CouNSEL. EALED To_REVIE u\?_PoLlcE;REpF?oRT‘.':_u;mc.\-\- —CotiThIN_EALSE _AND_ fMs- -

PERDING._STREMENTS. AS_well AS _A_LACK OF Cein_of CuSTobY of EVIDENCE.

MEMTLED . ARovE. - . e .
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ol CouUNSEL_EAWLED_TD. RENIEW. FoRE NAC_REPCRTS WO Do ot

CoNCULSWELY_BROVE _PENTIONERS. GuanT. -

NV CounNSEL EAILED_To WTeRNIEW. oR _OTHORWISE _CONVUERDSE WIFd__

JPETCTIONER _CoNCmRIIN G THE. AULEGED _FACTS. 0E.TRE_AUEGED _afeadSe(S)e

12, CouNSEL FALED_T0_SECURE_PResToeR alUc_eviDeNCE _To BE_UT\A\ZED_

ACAINST. PETITION BR AT TRIAL  Muek of Liied TWiud_ave BEeN_INADMISSIBLE

wT TRl . . e

I M. couNSel EALED To_RESEARCA_AND_INUESTIG ATE_THE _CIRLUMSTANCES _

SURROUWKNDANG Tie_S@ar ot wWARREN T _AND_How U SEo. By Po s _DETECTIVES
JTRAT_Was sm\)ébuu&?onl_ﬁm’mw ER.S.,w\ﬁed.&a_waeosss_oe_s; CLEING_ EVIDENCE .

I8 PETTionERs - PDECASION To RLEAD . GuiLTY._WAS_PREDICATED 0N INEFEEC TIUE

oM N TEUAGENTLY. AND_UDLUNTRRILY. MADE. e N

. ées_\srm\ice’_of__coumsu_ ,n&us,mawr\icf_?emno&m's_ GALTY_PLER S nNkNaw NG LN,

?

—

B PETTIoNER. DIS_NOT ERFECTIVELY. _WAWE_ANY_OF_THE_CoNSTRUTION ALLY_PROTECTED.

IREARINGS . I ENTRY oF - HS_GUAlTY_RLam (S). CounsSel S PMLURE_LBD To AN

JUNK N eWiNG ﬁND__uAS\M‘lfﬁLnG—.EMT#ELQﬁ . .

) ﬁ___B.:.rQ.mL_c,oml SEL_E?R\LED_TBM.QEDU;& CE._A_m s’nﬁ,tc\‘;G\?uLi__ R L ATl SR unTH :\'ut:_
JETToNER . Counse L;\F {SITED _ .?-ﬁtT(o&ﬁT?ok_ oMLl A l.u_efe.{swm‘:r WE_PRIGR Ta
JENTRY_OF. PoriTion oR_6ulTY_PLERS . UAD_CounSEL ATEMPTED_To_CREMTE ANY_KiND_

(CE_ATIORNEN-CLUENT._RELATIONSHIP_LOATH_PET T odER | HE_LouD _WAVE_BECIEVED

{INEo RMATIoN_FRom _RererioNsR 10 _BE_used_ WY TRIAL_FoR. A PROPER DereNSE_ .

L CouNSEL - aD. _NO_INTE NTION oM _ASSIETING_PelTioneR _AT_TRAL_As ;c;xmsa\._ ——

|BOLGHT_TO_ENTER_IMTO. SLEA . NEFOCMTIONS (NEDIATELY Fo LLoWiNG_ AfPonstmenT _oF

CounSel o 0N OCTORER \1, 2003, 1655 TH AN (Bludeks. AFTER BEING. APPANTED AS.

| CouNSEL | _AS_counSEL . SENT. A_LETER _To_ fRosecu™R Wevs Ann Villoria

o
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SEEKING A PLOA_A cReEmenT_{_PeritionNer WAl _REGUEZTED A_CoRY cE THE

ACTuAL_ETER_OR_NUMBEROUS_0cCASSINS.  BoTH_CounNsel AND THe SWTE______

JLAY_ENES __oN THIS_LETER \_Coun el _toulD NET_RosSABLY_MAKS_An_INFORMED_DECISI0A

ADAD_NET_PeSESS. TRE_CRTCAL _NecdSSA RN BVIDENCE. IAS AT _RESWTS_FRom THe

FALEY To_QRUIDE THE_RE Guus STED_DoCun eNT) +_Penmiod 6R_Mas YT D EVER.

JTo_ADMS E_PeTiTio MER o _ENTER. 1l To_ o A TY_PLOAG ) _toneEN _CounSel _DID_NOT_ATEND

JAFREMENTINED_PRE-TRIAL _LERR ING S « THERE RRE . CounN SELS _ADMCE_To_PETRTeNER

TO-ENTER G XY_RLERS . NERE . BASED_UPoN_A_LACK _¢F_EVIDENCE,, WAS_ERRONEDUS

JINELR M.

ON__EAltf_oF_CowSS_L.I-R.G&DE\QNG_?W:\’\DM@Pfs_&u.\.ur.\:'_&w'ﬁ."a_uﬂ ConNsTTWToNALLY .

b._CouNSEL _EALED_To_inForM_LeritioN sl _oh_tis_ABLIIY Yo _w\THDAAW. WIS

GuartR_Plens_ PR cR Ao_senTen c.mc_ka;ﬁe\!m.,

Ae_CounNsEL_SHOLLD_BAVE _INFoRMED _PETITIoNER _GE_RAIS_RIGAT_TO_ UL THRRAW .

e _PLen. ESPECRLLY_AT. THE _coNclu SAGN_OF: THE_CouRTe_HEARING L HERGIN A\T_WAS

TeTERNLED_TUAT THe _STHTE _WAS_GWenN_ THe_cRfalRTuniT_To_RRe s‘ém_‘(\-!\,e‘

LRMNNELCED_sfousal _communiCATI o] S_THROLEH _THE WeBRSAY. IESTuwuinlY__OF

DET. WeRERRA AT SENTENC AG.. COMNSELS _EAILLURE_TOo_nForm_PeToNER_oR_AcT__

4 ) .
O _PEnitoNERS_ BRENMMI_AT_THIS_c@TicAlL_STRoe ol oF_THE PRocGEDNGS WAS

TPREJUDVCIAL Xo_PENT o nER _AS_PexThionER _DESIRED_To_ L TH DRAW _HIS_Gud LL‘{;?LHS

ONCE__HE _LuAS_INFGRMED_THe_STATE W bu LD _Be ABE_To__PRESENT_THS suideNce_AT .

{NST_BE_RWY_To,

SENTENCING_THAT__Counsel _ApuiseD_PetiTion el TME _SeTenc G CoulT_tuauld

Perylic NER DESIRED, AND_CotfTiNL85_To DESIRE_TO_w (THPRAW. MG _Gmi LTy _PEAS_

1 Boasen _LPon _THE _toTALTY_oF_THE_Ci R . sTANCES _IN_THIS_PanTion - Petation ef

WOULD_\WNE INSISTED_0N_PRoc EEDIRG_TO_TRIA L _IN_AN_ATEMET_To_REC BUE_A

\© V3.636




V8.

487

IMGCH_LESS ER__SENTENCE _IMSTEAD._0F_FACING._A_ConRT__uiximatert _Bwased N

e P _AGaw, (o _RESAEVE_A_mucH_LESSER _SEWNTENCE AN B_Rus. pec) &EvEeb

NO_THENERTL_ RO enreRil 6 inTo_A_ QU _AGR SEMENT
B..coutdsei. REPLOBTEDLY NS STED TAeT Lelifion R ghnoun\b_xoke

JEROM_THE _RECoRD.,-CoMn el iMORMED_Tdis__CoulT ol NUMEReuS

W

. .QCCA.%S\C:MS_GF_WS_.EEL\D.\&G-L(‘_'\L\RBEJ&.IR@ A\ _AND _waAs_TUeREFGRE_uwnNABLE _Fe

APPepR_on _RenALE_oF._ Pereio el _AT_SeVERAL_0F THE,__PRE-TRWAL_WMENR WES -

AS_OTTLnED  VNERe W _ABoNE .

Cr PertinneR s LERT_ LT _No_okTien _BUt_To _TAKE THE_PLEA _VERSuS

GOl 6 TO_TRIAL._ 1 TH _AN_STo. el EX__Lavo_u S A\ - CRE FARED_AND_WOMLD

NOT_ASSIST_LETNTonl ER a3 _A&__ReRsotlaBle _gvte cTIVE  MAMNER _BASED_oN

i
JCounNoELS _EALURE T 1N ESVAGATE,

P. LOUNSEL N EoRMED_ Qe TONER. THAT A JuRY_WouLDd_conNVIET _on_ AL

{COUNTS_IE_TREY_WERE.TO_ConueT_onN. ONE_(1)_CounT, THUS, CenitioneR

ANEEDED_Th_EnNTeR _A_GUILTE_PleR_ wReRE_HE._ulnmately Reciaed el fwe

b)) Newm Re.To_LFe.. (ouMsSeEl. ALSs InFolm BDﬂEéifleHR__MBF_Tﬂé_M_NOuLD-_

INoT_BE_Subie CWD_To_ AL THE_ALLECED_EACTS_ SouROMNDING THE _(NSTANT_CASE_AND.

JTHRETCRE . PEMTONER _WoulD REUEVE _A__MucH_LZ53eR_SeNTENCE Tranl_LLTinaTELY__

M0 SEDe THIS_AMOUATE_TO_CoE R Clonl WNERE (N RETIIo NER EATERE_A_ G LTY_tlen__

IBASED_on_MuS ~IN FER MATIoN _PRE SenTED_By_Coun SEL -

- CouniSEl_ERLed T PRESERVE_ISSUES _GBR_APEELATE ReviBW_PRICR T2

EMtRY_oF_PLen THEREFORE , RPEVTIONER _DID_WMOT_KNOWINGLY_wHVE_ANY_claimsS

| R _Reuer,

B y V8687
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A% COUNSEL. CLE AR SMOWED  Me_ NTERTON &§_To_WWE _PETT onER

I TNOVED_FoRWARD_ON _oCcToBER , 23

{SHo WS PETITIoA BR._ENTERED _NOT_ Gty RLsB S _on Al cOUNTS, THE BACT

TAKE_A_GUILTY_ PUR _BACK oN_6aT. T, 2023 ( PRIOR To_ARRAGNMBUTY__ .

mmcﬁéb_&\eemd_ﬂbg\ls,,_m“me_ccma sel_(WROTE_A_\LETER To_THE DISTRICT

|ATORNEY._REQUESTING. THAT MMS_CLIENT_WANTED. To. SLERD. GIMATR _AND Net_unsgl

3

L2003 Felk ARKRMBNMOENT_I8_DISTRICT cauRT
AND_WLTN ATELY_ ConTlUED_ AT GNTL NV, e, 2003, WHRERE_TH & _RECORD. ..

Y LN

THET_CouNSEL_ASRED. Folk_A_PLEA__MALEGEDLY _oni _RENTIONETRS BEAALT_on_’

QXL (7, 2oe3, PRICR IT_EVEN_BE18G AR AGNED. ‘_?RDVE’_S__\}'. e

P18 AGRN, CounSEL INFORMEN PeTTioNER 1E_WE_PLED_ G LT, HE_woulh REUEVE
JLESS_TWAN_THE MANDATORY . SENTENCE _AVALAELE UIRER_PREVAILING STRTWEBS \©_ .
T _ ERRaRED_A_GUAATY_PLER_DnE TO THE_FACT TWAT PERToNER. (D) Mak NGt WVORED

. s ROET T0_6. JURY.TRAL_ (2D Mt _NET. SUBLEcTED THE _ALLEGED_VICTWL INTG

TeSTIERING: AT A PSS Ble. JufY TRAaL AND. @) RETIToNER LOSUD_5_RLACED w._

st Qe BB _LGHT__CoSS\ 3G DEG: Qe TUE_SENTENCMNG _COURT_AND DUE To THE

FACT_OF COUNSELS PROMISE _of_THE. SEWTENCING COURT_BeNG__ABsoLvEd _of o E;

FACTE_SURROUNDING_THE 14 STANT _eEEew $ES._(econsEl lEorRMED_PaTtlioneR .

S e et M OF THE_ AEBVE . \NFoRMIATION | TAKEN ,,AS_EACTuF\L_5T€\.:\'E'mi3}.\T$__E>"‘c‘WTI\1\\S_.Pﬁmﬂaﬂsﬁﬂw
- AS THOLGH COUNSEL WAD_ TR 2T MDD now LEss _f_a_wsgse_sm;rgﬁ@j o BE__
JIMPOSED. | AS THOOGR (T__vmb_Been PRE- ARRANGED BY_CoursSBL on_BEAALE
— e |ieE RetrliznNER., |
- 20, CouUmSEL TS _CouRT AN THE_PRO SECUTION FALE TO_SBEM A .
| CoMRETENCH_ MERRANG_ N_ACCORDANCE WL TH_NRS AT . H oS _as_ PeliTioNBR_ __
W P\‘é_lASCGVLPETEJT_;TD__ME\Q_L\JID_\-\('&_GM_LTH_?LSB‘S;-%_ ___ _
—= L V8:688
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A. amuse\_ quex: e Y3 se'a@._m&amermn_ﬂe_&uﬁaume_Qa'_t:x:aoue‘ﬁ.s

W
ccmv ETENN, WHEN_CounSEL Wm seL\? m W) of__esnnm e@s__ﬂ PRARABSNT

| mEsmL_DEICE NeES

B. NRe_\TIS.Ho0__=teves N—PORTINENT_RART_AS_Follols)

A _BoRson ma\r_uo*r_ee TRAED_sR ﬂb.mbesb_m,_mﬂLsHmEMT_FoE._F\
T PUBLIL TFFENSE whwe HE \S (NCom PETENT,

_Ze FoR _PuRPOSE.OETHIS_SECTION L INCE M PETENT. M BAN 5_TWAT. THE_RERS0N

16 NCT gF SUFRCLENT MENTALITY To BE ARLE TO UWNDERITAND THeE NATUWRE
CE_THE_CRIMINAL_CHARZES_AGAINST_Mum_A WD _BECALSE_E _TWAT igsufm cieNey
. : :

OO AT\ SufE eX,
S NET ADLE T AD AND ASSIsT Hi1s Coulsel IN THE DEFENSE (NTER PeseD
LR _THE_TRIAL _o & _A GAINST_BRO R.oUNCEMENT_0F_THE_ { U DEIENT, THaREZA ETER

.

FURTHERMORS,, NEVADA_PROVIDE 5 _THE_CouRT_UNTH_THE_MeanS_To _SUSREND._THE

IR _WIvenN_GuE ST ms_a.:_aém.esré’ N ARNSES, AS NMRS_\I3 -H4OS__RROVIDES

2 PeRTTNENT _PART_AS ol o Se

PR

SUSCERS LN & YRRl ok PRONOWNCETMENT F SWPGINENT u.msnl BOABET ARISES
AS T_Com PEanc £_oF_A_DECEN DANT. 03 hend Aot BLA W INDICTMENT_of.

NTeRMATLN & cpusD ToR ™RAL, & ufon QcN\JL(‘.‘TnoN THE DaFENDANT
\S_BROUGHT UL FERJUDEMENT | AT _DouST_ARIGES_AS Tb.:\:ue_h@mvgreme_

(o,
THE DEFEND ANT , THE ColRY ngu. SLuSPEND TRIAL OoR PRo NoUNCEWLENT
—OFE-THE_JUDEMENT, AS_THE_CASTE_MAY_BE

AN ‘me_mussﬂor& O _ComPETetE
(S DETORNLNED,

14

¢
TR\AL _COUNSEL K60l 6?'_;_0&-_'3\—.\ SULD_WAVE Knlown., _of _PETITION R S_MenTh.

' i
DETACLENAES | _AS _CouNSEL . CUBRRL Y _WhomeD_THE _LouRT_ot PEUTIoNER S _INABILYSY

O U DRRSTAND_THE _1 3 STANT_DR 6 e Bhias

(TR AL CouMSCL].-_._.._.._Ea:S\cm_u-r‘__H\s_rmNb BLOCRED _THEN _ouX,
S MAIRD WwoeulbyT LET Am ReEMEMBeR, LIHAT HAPPENED.

AND_T (RN _\TS_S9R_Ae.l 0 u\éﬁ_ﬁbST-T'ra&mA\'\c._STRBSS b\semﬁi
CR, sormeETHG LWE THAT,

“BEr "R\'@H-r-ncw—mw AN D= IS DRAW TN G~ A— B LANK T

e 1s & MGER _TO AAMSELT -

JSee_ (SEmmCE_TEENScR\PTS, ARV T looM | PhGE 1D LineS e e

_ 1, MAzzo 2Tl SaeE
VW Lnes Mol Pace 23 Lw.es =8,

PP |

197
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| ClOUNBEL MDA DLIY To ANNE STWGATE _FTaRTHER \NTD_THe_Menial_

] STHTUS__OF_PEtiTiniER «_AS_NOTED._BY_CounS5El, CEUTonER 12 SufFoanlG_fRom

(AN

T . ' )
WHAT _Counsel__DEEmEDd  Pbst-TeAATC _STREsS. _DISoRDER __uview WAS _PRecitudey

| PETTONER _FRom  ENTERING_INTO.. & | KNOWING_  WTSUAGENT_AND_VOLANTARY..

C,OUNSHL]_

. . " u
1-OR_CENSUWLT W(FH_LounNsElb i w_AN _EEE&C—'ENE_MANLSB‘_R_LF_HG_'_BLQC WD _ oY

LD TANT _ASPE cTs _chk THE_ CASE__oc®y_d\S_ouwnN_ AcTIoNSs

PLEf . Th Tue INSTANT_CASE | RETUTION ER_CotlD_NET_QosSi8LY ABSIST_HiS

'

. ?LQ\’\LS)_ANLCUN VICTIONS _ARE _!AQ Con St\'.fu:ﬂ oNAL .

___‘.,.'D. CoundsSEL _FALLED _To BWLE__A_MmoTiop. Foa sl oaic AL _gVALUATION »

CounSEL FAILED_TO_FILE_A_REQUE ST_ANY. FORM _0E._ConTNuenNcs o To__
TN EST_&C*@TG_E\.LKTHEQ]_'T.\—\Gu'\.SSU.E_ ot _i?evm,p_u_sﬁ's_c om P.E_YENC?‘r’.l Co usse L'e_DEEICIENT

PR R m'mo;-_ms-ae‘n-rw_-_eew LDACED _ PETMonN ER,_MIKBEREN_E@niTion ERS_CORMBENT

2L, _CounNSeL _FALED TH_ENSURE TUE. CouRT-PROPIRLY CaN VASSED. THE PITTioNgR .

ConCRRAING_TRE Full ConSequencEs_of We_pusf.
) e

1 2R 23D, COUNSEL FAILED. TE ENSURE_THE CowRT_PRoPERLY ADUISED. _POXiTionaR_

6F TH E_REQLAREMBNTS o WRS _\76@. 0927 \Lvetime o PERYLS 10N

e STSENTER NG APRIL T, 1oey T\—\E_cmﬁt_\mﬁ’oQED_L\FECkN\G_hSmPC‘R\:LS .

-

SenTeEN
._PU.RSLLAMT To_NRS_1T6. D"(B\__CTRHMScQ\P‘T'S‘_PRG—&_Sq\L\ME 523U PAGE_BE.

L-m.E__\S ¥

1

THE JubGEMENT_oF _CoN VTN De's_N ST_REEER_TH_TWE_APRUCABLE

HTRATUTE , THE_RROVISIoNS_ o6 NRS. 1 b 083\ _ 1Ny ARIBLY. LINVORE_THE. fRovisiens

1 eoM;i4.iS-E.\J.ENICAAL_RE.LC’,ﬂSE__GN_P&@o\_E_.___P_E*.l’t‘.( mnze_u ¢ LL_S';\LGNLTfL«.ALLz_‘i,..B E.

oE NU-N\SY{DHS‘ oﬂ-\'&R STATLTES. T *EUENILLPALL\-(__BEA.\.S'GD RQ:MMSJ’_ PN Ee.

SUBIECTES., To_THE__PRoULSoNS_ OF___KJRS 243, 1243 NRS. 23 ,.\L%',-N(as.,?.lz._llg_g_'_

Aup_NQsJ_\ﬁ._\LSS..&@\R.\TNsﬁ_was_ﬂweﬁ_m_'{-‘c@m&__ of _THe_ProwvigionNsS _aAnb . _

. REST-R\QT.\OQS_OE.IHESEWQ ARIBULS . STRTWTE S, _TUe._STATWLTE s;,m\LL CLACE _NuMsBoWS_ .
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RESTRCTION.S . ON_LET1eMERS._ALAC E.s_oF_,E»x\eLo}{.mst_\!tng.e..\ D,p:u‘c.k(_l_ﬂua.tl. ABLITY.

OF_PROFESSICNBL_ N ENSES A FoRCEN_ManThl_ReadTh_Counse LN G

23 CouNSEL _EMLED TO_ENSUWRE_PETTIoNBR _Rec e eD _a_fsscvioz

Sexu Al _EVALUWATION__AND_ RePoRT  PRIOR.To__SENTaENCIiNG .,

L TiloALER LWAS _CoNMICTED oV _A_._SSY WAL _oTESwW, SE__tovicid_MA uD.aTe:S__

PET I N BR _Ma=rr__ A PITRAR _BErre. A__PSYeHolobical _ReV(SwW_BoARD PRleR

T _PEANG_ELEGBLE R _CuTuRE_PARCLE _CoNSIDER AMIoN S, TRE__PSY C A _BoARD.

DETERN INES__A__CAIDIDATE _PoSS\ BULITY. 0F _REZCEFENDWG_ AnD loR— =

JRERABILTRTIoN . BASEN el PREMVA cgsk_\'-:mm‘&cs,s_ L SEdURL ABRERATIoNSAS

DETERMINED..FR=M.-B_PSN.L HoLo GACAL _REPORT(SEXUAL).STEM MIN 6_EReM

PRe —_congEwsmeENT_EVALLATIO NS CETIT o ER-DAD-N ST RECIBE_Cuc Bl

AYcHo e AL __EvALATion _anND_Su B SE anenNT RS Lo BT _PusSeanNT_ _To__

THE,_PROVISIONS _oE NRS_1T6. 135 Anb_NRS_176. 30 _ps_PeTxTioncRr_DID__

REQLEST_6E_COUMSE L.

~NRS_176. 125 AnDNRS_1T6. 030, (0N _TAKEN_INTE_COM B NN
&’-Ro\n.\bz_mer.r_ec,,eae;sewxftm_cg_(ie’.Eq&i"_(%i‘b_mmsnccum.n N_A

Pssectha LoGicAL_EVALL ATION _REFSET_CoNDUCTED_BY_A._ReR SQQ_e@aezss\am.\.\y

BMALIESED_TTD _COND UETTHE _BstC Ho=Suxuk L _E ualugm onNS _Fol_easeNs-

CoraN \ctED_oF_maL_GEEEMS€S.,.f>u_c\—_\_é_€>_ﬁesﬂ:c\.g.ﬁ@e_.‘_ng:cm;\J.mfs_

LOT_REPIRT_DoES NSL. CoNPUIN-THE_PREREBUESET_LSFCHOLOGIC Al
ReEQeRT, :

THe R E FuRE.. THE _SENTENCIN.G_CouRT_TD_NoT_WAUE_THE _Fud{_(nFofn ATion

BERAE_11_T o_PeTERMIE_THE__LRuLER_SEWTENCE To_imPoSE_AGAINST _PeTiTiodBR

fernmioNeR s _THUs_BEING _Den 6D DuE  PRocESS_Noco AN I ALL _FEuTuRs

RARSLE_BoRRD_ HERANGS.Y

-
C
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e 2H. eouNSEL _FANED T ANVESTIEATE . STATEMENTS _ANR oA _RECERPS

J AN FeR W\BT.N_N__(T.E STAWAONYY

. T " -
JEXRZUIFE, | MG BoXE Lip__ADMILITED__As_PRICR_BAD_ACTS _EvibeNce. _on_afRIL T, 2004

legRrainde Tt Tw EﬁALL€G§D.__$,9 ousAL cevmuniCATionS _useD. AW ST 'r_q_s

PETToneR AT SENTEN NG (WIKIRE (N L oLnSEL  WpUlD__\NAVE_SeCtuRED___. .

AnFoRAMATION_ AN DICATING. M S, _BoTELHO._HAD_A__RRo.ped s TN For. FRLSLER| NG

. CDUNSELS  _FAVLURE 1o _ N VESTIGATE_THE_ A L.L.E.GEDASTM.EK\E&T.S_ 0. __fetlo NE&é_______

AN

| AT S eNTENCING. . THROUGH _DET: MERERKA _WAS_ Gy, PRESLBICIAL _To_PeTtiodBRe.

COMNSELS_ Emn._uﬁe_wp;:\b,ml_ AbD MTANCE __oF_TesSTh N&@.&S_‘é_w ITH_NO-CRO0SS . Exrhm-__

[AATIEN. PSS BLE + (E_CounSeal Mmb _ANUESTIGATED |, AT totlb_HAVE_WAD THE___

|Encte _NECESSARY_ T _PRESENtT. <0, (OLRT_AFTER _INTERMIEWING NS Betita
A .

THRAS_PROVIN G _MS: BoTeld oS (A cuR ACLE S _ . S

| ONLEEB_ 3, 2004 THE_PROSE CuTon_FalEd A NOTKLE oF TnTewT_To

LHINTROGPUCE_ PRIOR_CR_CTHER _BeD_ ACTS. BVADENCE AT senTenNcnG.

| counsel $AuED_To_RRoRERLY._FUE MOTOA JO_RECUSE THE_IuDEE

-

I TRE_cace _pS_ 1M E_CourT_HeARD _Hienwiy PREJuLDIC Al _ADUERSE_TESTIMG NY

A%“_,om\_,u\s_m_.\&e&am_ﬁmn_- CONTRVNED _\N_THE_RBRD_AND_SHeulb _Rade _RECUSED

Al

NTSRLF . TME_RECORD.CLEAR LY _SHOUIS TUATTHIS _COURT._RECTRTEDIN  REFUSED.

TO_RECUSE_ 115 ELE_AND_SAID AT AAS. DUE_TO_ Cou nSELS__FLARE_TO_ADRERE

ITHE _Cofa__STRTES_AS . Foa\lWoWws,

To_RReceDURES. SET_FoRTM il NRS | 230_and MRS {235,

T“L,c.mp:t,:;me_srmwte_‘_‘maeﬂo UNDS_FoR DISGuUALIENIRNG _A_Judee

NRS 1,230 AND NRS | 2357 PROCEDURES FoR DISSLALFYIAG A IudEE Do

7ou._umjE_n._?%ek.m_m\:m_'mm'_? : S

==

HTRANSCRETS OF. PROCEEDING S, MmMARCY N\ 2009, | PACE. 249 (LInES 22-24 Pase

25.‘..LI. NES_\=2. .

Vo
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——15. CounNsSEL _EALED To_ Fuk BRcRER _MUTiens. R _RELUSA. L_\gsl

.‘&CORDHACE_NM\N_NQ%_X-.'LBO—AMD_._N-RS__\:_LB,S;PIALAS m,\.owme THE_ mnas

T _CoNTINUE N SenTenea Nt PetclioneR.,

AR UE. _PA LP‘_de W PREJWDICIAL_BA\D E‘NS‘-'E :

_SENTENMOMG__MedRING_oN_aftele

Lb. counser A VLOwED_THe seNTedCré _cHERT 50 _RKelv o N_F;‘-\C—TL—LF\ (N S

e L ATN__COUNSEL_EALED. TO_REQUEST_A LESsER. SeMenCe_ AVALLAE AT

;7..71»‘03 [ —

28 CeunSel _FALED T0_REGUEST _CoNCURRENT. SENTeENCES _BASED__PRRTLY

JTRAEREBY_NEGATING oM E. . SewTENCE. £ 2o wel LEE._Fek_ sexualoAssanrT .

1 Xd. AT PAGE. lz \Lmes (=3 ALse SEE_PAGS_L3

.n.\_:rmr THE_OFFENSES. WERE. FﬁoM__ﬂ.ONE Co;\.'ﬂ":\)ueus T _.‘_ALSQ,:CHE PST REYVoRT.

\HU\CKG‘ZS,,\TL—\E AUEGED_ JILTIMS__mouxt WAS_ TASED. THus T _ums imPessiBLE.

Fef_CETTio NER_Th _RAVE. FoReeD THE. JicTin_To_ PERERmM _ oﬁm, SER UPoR_ M

AS_AUEGER inCobT TI ..

J e CAUMSEL _MADE_ADUERSE _STRTEMENTS TR THE COURT. 1niLUDING TS

/ . {c \y
Rennionees _cpime ute__torriale. _(seware_teau SCRUPTS, m@.e_u_‘m.\a_s_\i-i:\_gﬂ;_-

. - . {r \ .
LouNSEL_PROCEERS 1O CALL_PITo e _ACT ohis____k—koaﬁ BLE A _SEce SDTNE

RNy -4 lj -

oV

LY

@ : . i
e = CourdSel A Loc usED. THE_TeRMm_ATROCITIES. iN_DescRiiG  PEnTisleRS_

’

ACTioN S, L. AT_Pacels LiEs 1a-2l.

i .

LoumSel Tuen_ CLosES  Wis_sentente AR GUMmENT (a_CoNeu R ING i TH

PARoLE _AnD_DRoBATION S RE CComENPATIoRS__oF - (\FE _SENTENCES .

TA AT PRGE L6 L1NES (=9,

PeTerionEl ks ATFCRDED_THE o PPORTUNITIE TO RECIEVE_A MuCh LEssTRo .
| SeNTENCE. . FWE (50T wewTe(Zo)_Nehes, HowsUeR  THE_CouRT NSUER _conl—
: . .- - ¢ ’
“S\DERED_.SGCH A _SENTENCE_STRUCTURE. | PART _1nd_DUE_ T0__CounNSels _FALLRE. T

Q@&u\i_e'f_*SuCH RS ErTENes aTi_P_EI"\TLnMGRS BEHALE.
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29._COunSEL_EAWED TO_INUESTIGATE AN PRESENT__M\TILGATING. EUDENCE

-T2 THE_SenTENtE ConRT_(ni_an_ATTe meT._To. SecaRE _A_LESSER._AVAILABLES,

-

~SENTENCE. ot CalimoniER .

20._CouNSEL _EAWLED. TO._INIERNIEW. PoTeNTiAL _uh TNESSES__(UHo_(WerE___

BN G AND_AVAIL ARLE o TESIEX._SERRE Qo TeN NG o uRT_AS_TD

PETTT o MER S (IR K_BTHICS,, (L EESTYLE .\ SoC AL _BACK RO D_ARS_mof AL

CHAR ACTERISNLS o E PEirTon B . THS _ufor MATION Wbl D AVE TP _TuE,

JSENTENCING  CouRT__(mPoSE_A_ LESS SEPERE._SenTencEe (ounselt FALED To_iNJeESTICATE
[ARD_ADWIT_EVaDENCE_TUAT_EWSTED To_REFWTE_THE PREduBiciak _TesTmany of.

JDEt. NEReRRA_Comce@nly éG_P&l.\)LLc-féﬁD_nn&E&m,L_C.&mmw};.tGﬁfﬁlj_&ugcu.nféﬁ‘égﬁ_wy;‘_ﬂ;_

JeameNs__wWonls_JdAVE _SReVEN _MS._BoTELHO_RAG_A_PLePemsi T _Fofk EmLSHEriNG

EVIDRNCE, AS_SHE_HAD_ELO_Fof. DINoRCE AGANST_PETTioNeR_WMeRe IN_CouRT_Dbcus

MNSITS__cLenRLyY_QReverl _THe 1 MARRIAGE _wo A&._M _Di5SolVED BASED_ Wl

1ANY_ADVERSE _ACTIeNS_BY_QEhtie N e o _ADDIT o RALLY,_COUNSE LS_ACToNS _oR N VEST:

£

tr - ’
I Dismiem graﬁ__oe_..mua_SezmAL_Rs LATIon. 3L RS__ L (TH_AnY _MWSR .

LIS
GATIoNS_WouL_ WAVE_REVEAED_PaTTionER__ NB/ER __ Swren_ME_(wIehDed T

Al

JARLAD\E_SenteNce

THE FolloWn A G_RPasRE_ WANTED <0, TESTIEY. AT_SEnTaNC I 6., N_AN_ATEM T To_.

JRUMANLZE _ReTition 6R_BEFORE_TWIS_COMRT, _Ad_ATEmPT_ T SacuRe_A_Lssse

| IRVENSNENPRG PO TRNS - " EATHER
—weatMAM_Boxeln BROTHER

{RY L\ée_Bcfre.\z\&o | : . - GapniD MTHER
_L?:E&M_n_lefasﬂ : - S\eTeE.

J—Roal_Fisy " " BReTHER - (N =lA
_MARY o _cHeeeY DASTER '
J—Déws Dasmi , ' FRAEND
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SeENTENCE _ADMINISTEREDN BY . THE _CoAT:

SUBISCTER_TO. A _CRUGL _AND UNULSUAL_SenTence  STRUCTLARE

3l,. TRIAL ComNSEL _WAS _(NeeeEcTivE N A\LOLING_PEOITIoNGR_TD B

B2, _counsei EAVUED To CoRRECT_AN_ANMDIGULMS _AND VAGUE. -

THE_C OURT_APPEARED TO_EnTER_An_AMBIGUOUS _SENTBENCE_AGAINST THE

| PETToNER | AS_THE_EolLING_ExcePis _FRom THE_REcoRD_INDICATES_cBfusond

1B T _couRr ?

JCoukT.

THE COQRT: FIVE Yerks ?"ﬁ'"

PRRSCE ¢ PRS BATIN: Yeo

e TRE _COWRT S oH You ARE_RIGHT. FieTees DERNITE_W.ITH A_FVe _YeaRk Term.
TUAT frg¥es LWILL GE L\FE WiTH PARsLE BLEGILIBILTY AFTER F1vE Yenes

e Mag Boan_SERUED. -

ATHE_CoURT. TRern _RETER&TES _ABLVE

e

_TME CHURT. T MEREDBY_SenTaiCe_\ou, MRHAEL TSub_BoTelMofoR THe_
ConyicTion oF CounNT T KIDNAPRING ,To A TERM oF LIFE (MPR(SoNMENT
_ LHTH.PARCLE _ELle G Ue \LITY, ARTER A _Tewm_of_FCTEEN _Yer RS . _ -

__RROLE b PRODATIO M _You R JHenNoR , TRET_ WA A MISTARE | \T_SHoWd_BE . __
FWE NenRs. |

e

i
1—

{SENTENCE_TReaS cRIATE, ABRIL 7, 2004, PAGE 83 LINES_I=\\ -

ErETEEN_ DERWITE _LuiTH A FWE_YERRTerm ,

——THE. COuRT. A PPERRS UNAWERE . OF. THE-AUAIL ABLE_SENTENCE_AS TO RIDNARPING_AS .

"

{Fd e Vewaver THE_ kb Gmamr_oé_. Comnd JieTON _ BITERED _BY. TW\s_cOUET._(MPoses.
R LIEE. SBTAICE. | 10d_0RPOSITI ot TO.THE. SoMEINHAT_CoNFUsING STRTEMENTS
{DELIN EATED_BY THE _CoulT, AS_NeTED_ABVE .__\’_Lé-i&ﬂﬂ\bLG:LLolms_s ENTENCE__ANADUNCED
ERALLY. BY TS _CORT AMOWNTS_To_ Pl BREOR _AND_INTITLES _PETTen R
1T & NEW_Seat atmé_kk;ﬂe\&m&,_ﬂs_‘m B_CouRT _FAl Léb,;roué.\-toes,e-_ \TS_WoRDS. _

|CAREFEUNY (AN _RETTioneR: LIRS UNAWARE _o0F THE_SEnTencE (M POSED BY THRE
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J-AND_oR A 0Ll pOAE _PRELWDICURL _E\f_\b-aﬂce..

33 . _CounSEL _Ead_To KeBe e _( ouRT__ERom _RELRING_ON__UANTIRU S

I'a

—THE _CouRT_WAS_ALLLWED o RELY_sN_STRTE BNTS. _oureR & ED_BY_belective

HerRgRRA —AS_TRUE, A5 \T_RERTANS Z0_Tne _AL.L&GﬁImM,S__oF_‘DE?D_HﬁG‘.EﬂF\

. Cmca’aﬂmé ReTviomERs__ HLLEGGD__FAMT‘P*.S\EQ O‘F D\S.m_w}_e'ea P\ _Leeson.

i’f‘ L

Lacaw. LENMoNER DO, NOT _STReE TRET_ME_INTENDER _0R D3I RED_To_DEmemBER __

NS PERSON ). AS_TUE (LRI STATED. . THE_ oMLY SANG_EACT AN TWS_RARTICULAR

CASE _IS_TUAT YO _DID_NCOT_MuT) LATE _oRk KAWL _BeR_AnD SHe_uwAs_RETURNED To

il ., . - ' .
. HER_ERN\\\.R..._(Sﬁmeﬂudcs_:fﬁansca.\ Bxs ek T, 2004 PAGE_B 2., 1 ::LE:;...?.:G\ «THE

COUMRT_ BN OGN _TO_NOTE, ,_Mu TN TRRT,  RAVIN G HEHF-D EVeR‘é‘TwNG-\ TS

Lo A VAL CQQCE&N»_IC&.-&T"Pﬂee_%l LWNES _\Q-20.,. Tue_ou gt wmr_on‘ro

%ﬁreme_fenmmea ~TO__AN_BNTREME LY iR SX_SENTENCE 4 BASED_oN_THE.

CRQDNEQLLS_\_%‘RJL»REE _TEST Moy _BY_DEEcTive,, Ges@_umamaﬁm

e V8696




V8697

GROUND - FouUR.

PETITIONERS_6uiLTy_PLEA_WAS_NOT_ENTPRED KalowlNGLY,

INTELGENTAN_AND_ VOLUNTARILY_IN_VIGLATION_OF _HiS_RIGHTS__

T DUE_PROCESS INDER TUE BETH_ald_FoulTeed TY
| BMeadenTe Yo THE _UWRTED._STETES _ (onSTatusio

SufPortiad S _Factst PenitioneR (1S iNCoRPoRATING_PARTS o _oRiGiaA L

— T P

GRaunDs _ - (NTO_THRE__Boby__0E_THIS_| S5ut.
PETITI0 NER_ENTERED__GAMLTY_PLERS. IN OREN_CouRT_onN DEE. i, 2003 | oN_ ADUCE_
S CounsSel. PeTilioNER_ASS TRTS Wi RLEAS_ARE_ANCon ST TuTiopAL _CoR_ TR E__

REASSNS __SET_T=ltH_Belowl

IS __CouRT_EAILED-To_ADUiS € _PETTIoRER, BRIOR T6_ACCERTG_Wis_Gurvty_RUarED,

OF_THE_ERCTS_THAT_THIS_CouRT_H AT ULTIMATE AKTRORATY0. 1R SE_CoNSECUTIVE

PRISeN_TERM S._ THE_CoulT_ADMISES__PeriTionER -',,as_Eo.u.D_'m,s,‘.

N ' . - -
THE COMRT OKAY, _CoNCURRENT M EANS. THAT_TREX_CAN_ALL, BE_DoNe_TocerHed «
CoNSECUTIVE MEANS Yo Do oNE \THEN THE oTHER THEN THE OTHER THEM THE

OTHER _AND_SC_onde

Do_Yeu _unD ERS:(‘E\MD -

SEE _TRANSCRIPT.CE_PROCEEDINGS, cHALGE o PLEA, DeCemBeR _\\,_ 2003, PAGE: \M.\

Hou EVER ., THE_COuRT_EANS o INFRM_LETTLOoNER _0F THE_EACT_THAT_TWE
FCOUWRT_DAD_ DIscRETION _TO_IMMSE _SeNTENCES. Cons ELLLTL\J.E:LE{._.UE’RSL.L.S_.CQMCuRREMTL’:{,__

ITHE _oNLY_REFERENCE. 16 CenNSE LUTIVE_VERSUS __Con CuRRONT _SerstenCBES_\S_T0E

DeeiTo N _0f _THE__TeRnming LGN NOT_SUEFACHENT_TO_A0OSE__PelitipnegR o Tde.

P BLE _ SENTONCE B anGE._To_BE_ULTi MATELY M PeSER._THIS _1S_CONTRIDICToR Y

TO_Coun SELS_ ADNICE_To__RETITio NER.)_WHERELL_Cova SEL _INFoRMED

PeTiTio.NeR_THE _ SENTENCES_ Wit 8t _(m(sed__ CoNCuRR ENTLY_OUE_TD

o
P
®
N
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LenTiondars_enTRY_oF PLER AND_THE_GACTS _SwRROuwDING THE_1NSTANT ¥ esces.

w
o

2. PEDTILNERS _CoGNSEL:, SERN_Sullivm, InNFoRMm_ReETilio NER e Llouth

RECIEVE _LESS_ThAN_THE MANDATORY. _SENTENCE_AVAILACLE uwNDER _PREVAIL LG,

STETUTES_IF_HE_EMNTERED. A_CULTY _PLEADUE_To_THE _EACT_THAT _PeXilioNer

MlLEGED_ e rf}_,_‘[b__‘\”é STLEY! M,é_&T_ﬁ_Roﬁt.eLé_J wRY_TRL Qh,-ﬁub-(‘?ﬂ.ﬁﬁiﬂ&&ﬁﬂ____

WOULD__BE _PLA CED_in_BEST__Pbos 1 BLE__LGHT__Pons Ple _BEFeRE_THE_SewTenNes

Cou T __Du &____TQ__C;DWQ,SE“L"'S_QEQ;T.\ \SE_oF THE SernlenCiNG__CouRT_MOT_PE IO

SUBN ECTE T AND/oR _ A S0 LVEN_OF THE_EACTS SuRKRCUNDING _THRE

LNSTANT_cEERNS (S ).

' cm_cms,el__mfs_&rv_sﬁn_amx.lméf,l__cf_me_%wz_tN.Eo,&mafnw_l':cﬁkgeu_ﬂs —

CACTUAL. _STRTOW ENTS_B Y. THE_RETTio NER__AS_THOUGH COUNZEL UAD_ERST- S
JMDWLEDEE_of_A_LEsser_SenTancs Gl 2 2t mbost _As_THousd (T BAb

|BEEN_PRE - AR RAKIGED_BY_COUNSEL_on_BEHALE 0F_RETTIoN SR =

GULTY_PLER_MEMoRANDUM _EAIL. TB. _COR RECT LounSELS_MISzADUCE oD

ACTUALLY_EXACERGATE THE_CRCT_THAT_PETiTon®R_DID MOT_unDERSTAND e

UL ARITE _CAR LU STIRNCES _AD_DSSABLE_RunishmaNT_tBe_FACED._AS_A_Resuwil

- THE _ERTRY. of- Wus_ iy PLeRs,

CounNSeEl _AFRLE MATWELY _MusLED. PENTorER_ABOUT The_APPLICARLE

LAW_AS_\T_PeRTANS_To THE _SENTACE. _CENITIOMERS 1L buLDd__ WLt MATELY_RECIEVER

AND_THE_Law_AS_IT_ARPLIES_To_INFormnaTion TH €_CouRT_woulD_RELY_on_iN

DETER M NN G AN __APOROIATE __SATENCE._CounNSels_MISRE PRESETAToNS _WERE

[EX AC ERBATED _BY _THE_.miS - LoADING_AND/OR _AM BIGADU S, _STATEMENTS _ 0F THWE_ CouT__

JAND_PLER_AGREEMENT_UMIC K _BUTH_EMLel_To Co aﬁeen&..ﬂ.éo&@..&ﬁtmo NER__

’Z/Za - ‘\/'

@0
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oF THE_ManDATORY__ MMM _S ENTS QC.E_S_\;E-’_EGC.B_\S.,-_E:,E,C.Q\utﬁe_\rk@__Ceﬁﬂ.o&b?ﬂ_)%

waﬁﬁ\&ﬁo&.amﬂcﬁ_’r_&ﬁ_xe\w-,_as_ﬂo’*:b_aeic_ue., Has PLevd 1S et VoluaNtARILY

AND_tINTELAGENTLY__IOANE .«

PTITIONER O LD_ihAVE_RROCSEDED._T6_1 TRLAL Aol AT 0T To_Qs AGCIEVE

B__LESS_E‘@_HVEHLGBLE_SEMT(E&CE_{F._i_—_lf-_ 1AD_BeEs._PAORERLY._ADVISED_OF THE LA

As_rr__pcn-mms T o THE_PLCP{:J He_enwTefel .. BaSED w%ﬂxue_cua.am_&mecﬁ’___

ey Po SED_ uPoN_PET *rro NER_BY_TH\S_ CouRT,_P. czr,\:nqﬂaﬁ_ﬁwaf__se&u €__&_mipn. 1MuM

ofF _formy- vwWE | ‘-\f:‘)_&m&s._i mc&R e QIED_A_KLMDE:R_%\LQ.H__CA:&C.um.sml.\iCG*S_lr

IS REASEMABLE. TO_CondClube LETENIONER , wiTH_A__sTABLe EmmPLoYMET_ H\_s.:ca&%’

PND_EIT.QOMG—_F_&N‘.\\LR_S%QEO&T_._L;J.OULLD._;RBI.&:\E‘R_&\%\S#CQ&N_\&I\.Q_b-\,S,_Ul'P\ & ARy

TRIAL_TRAN_AGREE_To_A_LULER_LARELY TO RESULT i S, (mPRISo MenT_FoR.

THE_REST_oF_AlS_ENTIRE_LIES.

3. THE_CouRT_ERILED_T_ADVISE_QETilioN ER_oE_THE . REGu REMEBNTS OE

NRS {16 ;-DS.Z.‘I__HND_LL\'éﬁrmE_SuEG\_?.:U_\Q 10nl s

UNDER _NEVEDA LA, wmu.cmLs QDNU\C‘VG'D u\‘—_wﬂmml_e_numeﬁmeb SEA -

FFBJ&ES_H'\U.%T_RB’G—LSIER._UJ\TH Local _Lew_enfoleem r.fu‘r e THE ¢ LT‘T‘__OP\-Coth.'C‘r'_cN

i _wwcﬂ_'msi'f__essme_&mmn r.\__wﬁggﬁ_Tges_eﬁe“mﬁsaﬂ“@e_moiaé_tﬁ AN_foRTN -EAGHRT__

(U HouR SRS R 1190, Hbo (D= (H): EaLuRE_TO_ComPLY WLTH THE_REGISTRATION___

REQUIREMENTS.__15_A_Camh GofY_D_telonY, NRS_ {79 D. 55D, BEfoRE_A_SEX.

CEECNDER 15 SETAICED., THE DISTRACT COURT 1S REGURED_TO_INFORN THe

CFEENDER _OF_THE_RECASTRATION _REQUIRENENT._NRS_\16..0927 (). ). feTiTionsl

, : . . . i
LASS RS THAT _Ris_GulTytuses_aRe _INVALL S_Ba SEh_Uford TRE CounRTS_FeuRe

. 1]
To_ADRERE.. TO_THE_ABONE_NOoTED_ARPLIRGLE. INRS A To_Apuse ReliTioned

PRIOR. 7o Ry s WS pLER/S ) AS_of THE REGUIREMENTS AS_OUTLINED
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IN_NRS_ T 0827 NRSATIAD. YD And_NRS (19.D._$50.

PETITIonNERS._PLEA 15 VALLD_BUE_TD TRE_CoATs FIULLARE TR infein_

PETTLoNER _of_THE. DIRE.LCT_CoNSEGQUENCES. 0F_HS_pUsn.

THE._ CouRT_EMUED_T —ADMSE. LELTIoNER, ERIOR To_TH E_enNTRY_oF_is PLOA.,. .

AED_PRICR TD_SENTENCING., O TRE_REGuREM ENT_Tb_REGeTER _AS_A_SoL. OFENDER

LPeN _THE_EVENTWAL. RELEVSE_FRom _1MCARCER ATION.- THE_COLRI_ALSO_EALLED T ADNISE_

Perlon eR_of_THe Full_Panopoly_ o RAmMIFICATION S_ AND_1m Euc_&t(orﬁ_f’s__essﬂ‘e.@b\_&&___

L;Erame_aaemmamu,.

-

M. tuis CouRT_EMLED S _'_&Dyﬁe_Re‘ﬁﬂbﬁ_ﬁ?@.;oﬁ;‘mé_ﬁé_&m\.&EMMS...@MD—_—-

RESTRICTIONS_Tb_BE_mPoSTD_uforl__Him_QulsuANT_To_NRS_ 213, 1243

NRS_212. 124, NRS_213. 1255 AnD_ALL_THE oTHER _UAR (0uS_STRTUTES

S THIS_STRTE_ConCceRNING_LIFETINE_SuPeRUSION._ANE_Sex  SEEEuDSR

_@EG—.isTEEmD(.\!A..__‘G-lE_@ECDR‘D_\S_VQt'D_éF,_&NEQ_LM AGE (NONCATING. PetitioNER -

luds_naDE_AwARE_oE THE_ PROVISIENS oF LIFETIME_SuBeRVIISION_oR_ SaxX.

SEENDER _ReGUASTRATION.

N_ADDIT o - CETTLeNER _DID_ et e ECWTE_ANY_DocumenNTs__PRo& o enNTRY___

*

0F_Wis_Quea bR _ERICR_To_sentenNan G__U‘:L‘_B CCORD ANCE_WITH_NRS 1760927,

THEREFofE. . PeTiTioneR5_PLER 1S QonsTiTuTienally_(NFLRM.,

B PETToNERS_PLeA_\5 _INVALLB_DLE_To__BRes ecuTeRiAL, MG canueT,

PETCTIoNER. .ENTERED_H15_GuALTY_PLEA &)_on_DECEMPIR |}, 2003, ACPROXIMATELY.

Sy (b)) vavs_taver., on F@.30 7004, THe_PResecution. Flen A _NOICE_CE

INTENT To inTRoDUCE PRIOR_OR_OTHER BAD ACTS EVIDENCE AT -

_PETHIonER (WS LD NET—HAVE_ENTLR D wWTp_THE_PLEA _NOWING_THE_ RS e Tl

Hao_c&_u&.amu)_seéﬂ_‘-am D_iTamersly. G APPROVAL | FoRk The eNTRY..O
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PRUILEGED_MARITAL _CommualicATIONS _ALLECEDLY  MADE_BeETweend PETIMoNER_AND

His e wikE MelissA_BoTelto,

THE_PROSECUTIoN _KNEW_ | oR SHOMLD_NAVE e own. o THe. marimal___

/e ™

ComMUNICATIONS, _AS_15_NOTED_in_THE_ARoRermeENTioNER_NOTICE_ THe_fRrosecuTioN

f .
sm:es,,LF?emﬁz_m_wxaﬂm B M_G_D_EEEED_F.\!\EE{.DEE_H EREREA _WAD_Be.C (EVED,

HNEo RATILON _FRom_ DEFENDANTS _exzliiEe n’.lEL\ﬁSE\..Bcz\'EEUi:EQ_\_T.\-\ax_'bE.‘.EGkSDFﬁNT

._'-

. - i f v
HAD_ SexUAb _FanTASIES et RARING_AND _DISMEMBERING_A YounG_Gr el__.._____.___

Td. Ar_eace 2 Lwes_L8-12.

THE._PRO.S.6CUTION _EAILED _To_DWLlLEE_ ANl oR _PRoVDe__THIS __cRucirl:

I FO.R.M AT I _To_THE_DeFen se

ADDITIoNALLY_ DET. HeRR.ECA_TESTIEED AT _SeNTENCING_CoNCERN.ING.

L}

fs . _ .
_DISN@NBERMENT, _A_ STRTCMENT__ATER _REDACTED_BY. Dol riartRerd_(PeriuRed.

THIS_TESTIMonY_WAS_\WGHLY_PREJUDACAL_TO_PETToN R __AS_IT_wAS_AL(50_CoNTH: A 41>

¢

e 1t .
INTHE _ ACoRemenNTieNED) t\] OTIE ILED_BY_THE_PRoSECwTion s THE STRTEMENTS

L A ) e e e T

WECE__PPOVEN.__unTTRUE »

BY_THE_Pocdcution KnowEly  aLLowinG, PeTioNcR To_ enNTEE _tn10__A
f s

_ _ ; _ |
G lry_flen __windeur THE poow lsDIE  of THE _RosecuXioNs  wTenTiold T2

EnTal_TrHe__uNKuowN_PReEJUDICALTE STImoenY of DelecTivE ek mr:-\_i_—cus'_

QRQSEC_@oM_uL.\.\Eu:\l_\/_\}\cLEJ.éD_._T.t'lf_ELEﬂ__.i?r.G:&{EmbTr\H:._THé_E@QSE_cAu;_tt;:'A_l.é.__

_UNDER HanDED__AND_IMSIDU0 LS. ACTIoN.5_ 0F  SeeKING_THe_enty o eM0eNcE

ﬂ.ﬁfﬁ_ﬂs‘.ﬁﬁoﬁﬁﬁ_m%@_é‘u_\tl?_ﬁLm,S_hmDERSI_QSTFﬂ.oN‘ﬁﬁﬁ Gl ¥ Plens__

ConSTimationALLY _te€) Rn:

1-5PusAL_CommuniicATionS
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3

4

5 IN THE SECOND JUDICIAL DISTRIGT COURT OF THE STATE OF NEVADA
6 IN AND FOR THE COUNTY OF WASHOE

7 ok *

8 | MICHAEL TODD BOTELHO,

9 Petitioner, CASE NO. CR03P2156
100 vs. DEPT. NO. 3
11} THE STATE OF NEVADA, '
12 Respondent.

/
AMENDED ORDER FOR RESPONSE AND APPOINTMENT OF COUNSEL

13

14
15 Petitioner filed a Petition for Writ of Habeas Corpus (Post Conviction).
16 Petitioner filed a Request for Appointment of Counsel. The Court has

17 || reviewed the petition and has determined that a response would assist the Court in
18 | determining whether the writ has merit. )

19 It should also be noted that Petitioner filed a Motion for Recusal, but said motion
20 | was not properly served. Therefore, appointed counsel can pursue said recusal if
21 |t desired.

22 it should also be further noted that Petitioners Requést for 45 Days to File
23 || Supplemental Petition filed on June 27, 2008, is taken care of by entry of this Order.
24 NOW, THEREFORE, IT IS HEREBY ORDERED that MARY LOU WILSON, ESQ.,

25 || is appointed to represent Petitioner in this post-conviction action.

26 iT IS FURTHER ORDERED that Petitioner shall have forty-ﬁve (45) days from the

f:)"\HfBIT ”Q S
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1 HMARY LOU WILSON

Attorney At Law, Nevada Bar No. 3329
2 11333 Marsh Avenue

" Reno, Nevada 89505 -~ :
c 775:337-0200 mj.ﬁ{”} 4
" . Attomey for Petitioner Botelho E Eitordi Wil

SECOND JUDICIAL DISTRICT COURT OF TH';E STATE OF NEVADA

IN AND FOR THE COUNTY OF ‘IWASHOE

|

_{MICHAEL TODD BOTELHO, |
}

Petitioner, i

y |

" VS, Case No. CRO3P-2156

12

£
t
Warden, Lovelock Correctional Center, and i
12 | THE STATE OF NEVADA, Dept. No,
:
14 Respondents. ’
!
15 / |

j

SUPPLEMENTAL PETITION FOR WRIT OF HABEAS CORPUS
17 (POST CONVICTION) |

Since Petitioner’s original petition for writ of habeas corpqls {post conviction) has been timely
filed, the following information is made for a supplemental pétiﬁon. It should be noted that post
conviction counse} does ot waive any of the grounds presented within Petitioner’s original
petition. Therefore, the following three additional grounds aqd exhibits are presented within the
supplemental petition. The supplemental petition will focus a!lnly upon the ineffective assistance
of sentencing counsel in the areas of a failure to put forward dind cross-examine Petitioner’s ex-
- wife and failure to have a psychosexual examination done by !Drs. Mahaffey, Ing, or Skewis for

the purpose of showing future dangerousness, recidivism, and| likelihood of rehabilitation.
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Additionally, the supplemental petition will allege ineffective assistance of appellate counse] for
failing to bring forward the district court err in not permitting Petitioner’s ex-wife, Melissa
Botelho, to testify instead of Officer Herrera in violation of the Confrontation Clauses of the
United States and Nevada Constitutions.

EXHIBITS CONCERNING THE SUPPLEMENTAL PETITION

Confidential Letters from Family 1o be Filed Under Seal, ....cccovvrvvremriniceniniicnnensann 134-139
Confidential Psychological/Substance Abuse Evaluation to be Filed Under Seal, .......... 140-144
Guilty Plea Memorandum, ............... Netmesimcaesemsaseenssereressersasasntanartaantsareersassasuny 27-34
INGHCHIIENL, 1vveivvrrieeecienee it etecerevasssesarnesns b s et e b st ssr s e e snbanansanamresnansane 1-5|
Judgment, .....ovivrieeiiiiiiiiirer e e e raa e s s snnes beesererisaisesinennnrarene 231-232

Memorandum of Points and Authorities in Support of Petition for Writ of Habeas Corpus

(Post Conviction), ..................... rereeeeinnsernaeionnntenntren eEaaee b taannnr s ranarernan 248-3Zj|
Notice of Appeal, .............. retasamiremteesasstscstesesseveniatetitssaensasnratrsrstonerearesraran 233-23

Notice of Intent to Introduce Prior or Other Bad Act Evidence at the Sentencing Hearing, ..35-43

Opposition to State’s Iniroduction of Prior Bad Act Evidence at Sentencing Hearing, ........ 44.51
Order of Afirmance, ...........coveeerevvnnnrinnenn. eresssesastesnararases evereraearanieanaeains 235-237
Petition for Writ of Habeas Corpus (Post Conviction), .........cecrvrvvrnermriererrersreesnons 239-247
Presentence Investigation REPOrt, ....c.veenrenienemnninnianarrneenrennes reeananes treenteasannere 112-133
REMItIU, ...ceenieiiiitiieic i e cem e sea e ser e serer s s aa v s n b sna s s e e s et seennnsay .238

Evidence, ......ccovvvvevieiiniiirarinnnnnns theeirerreressnetornetrarsisiosasnannrstratssnereborsarenrn 103-111
Transcript of Proceedings, Change of Plea, ..........cccvveeeeess reseiresesaersarararanaasnsanenensans 6-26
Transcript of Proceedings, Hearing on Motion, ......c.c..vvereeniverecrirarercrssnsarssssssnsis 52-102
2
V8.712




R S

10
1
12
13
14
15
16
17
18
19
20
21

22

23

24

25

Transcript of Proceedings, Sentencing, ........cceeuivvreincvmuniccnirnnniiesreisrsrrrieresssion 145-230
STATEMENT OF THE CASE

Petitioner was Indicted on charges of Kidnapping in the First Degree, Battery with Intent to
Commit Sexual Assault on a Child, and three counts of Sexual Assault on a Child. Exhibits,
hereinafter called Ex. pp. 1-5. Petitioner entered 2 guilty plea to all counts except the Battery
charge. Ex. pp. 6-26. The parties signed a Guilty Plea Memorandum. Ex. pp. 27-34. The State
filed a Notice of Intent to Introduce Priot Bad Act Evidence. Ex. pp. 35-43. The Petitioner filed
an Opposition to the State’s Introduction, Ex. pp. 44-51. The State filed & Reply to the
Petitioner’s Opposition. Ex. pp. 103-111. The district court had a hearing on the motion. Ex.
pp. 52-102. *It should be noted that the district comt granted the Petitioner’s request not to hear
the live testimony of Petitioner’s ex-wife but permitted the hearsay testimony of Officer Herrera
who andiotaped the conversation with Petitioner’s ex-wife, finding that hearsay was admissible
during sentencing. *Although Petitioner’s sentencing counsel had a copy of the transcript of the
andiotaped conversation, Officer Herrera testified about a conversation, which was not taped. A
presentence investigation report was completed and recommended the maximum sentence, to
wit, life after fifteen years, and three life terms after twenty years, to run consecutively. Ex. pp.
112-133, specifically, p. 116. During the sentencing hearing, along with witnesses, Petitioner
admitted sealed letters from family members. Ex. pp. 134-139. Additionally, Petitioner
presented a psychological/substance abuse evaluation. Ex. pp. 140-144. A Sentencing Hearing
took place with witnesses presented on both sides. Ex. pp. 145-230. Judgment entered giving
Petitioner a sentence of forty-five years before parole eligibility, making him eighty-cight years
old. Ex. pp. 231-232. Notice of Appeal was timely filed attacking the three sexual assaults as

really one crime and the Supreme Court filed an Order of Affirmance. EX. pp. 233-234 and 2335-
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237. Remittitur entered. Ex. p. 238. A petition for writ of habeas corpus (post conviction) was
timely filed. Ex. pp. 239-247. Petitioner filed 2 memorandum in support of the petition. Ex. pp.
248-328.

STA F FACTS:

Fourteen-year-old Jane Doe advertised her babysitting services in a local free paper and
Petitioner called the number advising her that he needed her child-caring skills for his two young
children. Petitioner picked up Jane Doe near her home and took her into the hills around Washoe
Lake where he hit, duct-taped, and repeatedly sexually assaulted her. After Petitioner ejaculated
into her vagina, he verbalized his remorse end confusion on what to do next. Jane Doe
convinced Petitioner that she would never tell anyone about the incident and he took her home.
Before taking a shower, Jane Doe called her mother and they went to the hospital. A sexual
assault protocol was conducted showing physical trauma to Jane Doe’s genitalia and sperm
matching Petitioner’s DNA, Tracking d‘own Petitioner’s cell phone muuber, he was asked to
come down to the police station to discuss the assault. Although Petitioner acknowledged that
something bad happened, he could not remember the exact details. Upon arrest in Susanville,
Califomia, Petitioner claimed that he was heading toward Reno, Nevada, to turn himself in.
Grand Jury Transcript (not included within the exhibits because supplemental petition deals with
semtencing). Wanting to cooperate, Petitioner waived his preliminary hearing and entered a
guilty plea to first degree kidnapping and three counts of sexual assault. The plea bargain
included that the charge of battery with intent to commit sexual assault wouki be dismissed and
the parties were free to argue during sentencing. EX. pp. 6-26. The State filed a Motion to
Admit Prior Bad Act Evidence in the form of Petitioner’s ex-wife, Melissa, testifying that he had

sexual fantasies that included kidnapping a young girl, raping, and dismembering her. Ex. pp.
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35-43. Trial counsel filed an Opposition claiming marital privilege and Recusal of the district
court because hearing that information prejudiced him. Ex. pp. 44-51. A hearing was held on
the issues and it was decided that 1. Trial counsel failed to file the proper paperwork for recusal;
2. District Judge acknowledged neutrality regarding all cases; 3. The State advised that marital
privilege did not apply because of the exception dealing with control over children; 4. The State
argued that even if Melissa Botelho did not testify, her statement was admissible through Officer
Herrera; 5. Trial counsel acknowledged the leniency of sentencing rules and the violation of the
Confrontation Clause if Melissa Botelho would not testify; 6. Thereafier, the district court
allowed Officer Herrera to testify during sentencing about Melissa Botelho’s statement. Ex. pp.
52-102. At the sentencing hearing, trial counsel submitied letters from family members touting
Petitioner as an excellent provider, loving father, and good person. Ex. pp. 134-139. Live
witnesses confirmed this character evidence. A brief psychological report was provided showing
that Petitioner was depressed because of the circumstances but was not addicted to drugs or |
alcohol. Ex. pp. 140-144. *No psychosexual examination was presented. *Melissa Botelho
not called as a witness. The State presented Jane Doe, her mother, and Officer Hetrera. The
victim impact statements were long, detailed, and emotionally charged with the horrors of the
crime jtself and the havoc that it created with everyone in the family. Aithough Melissa Botetho
was not called as a witness, the State had Officer Herrern testify about her initial telephone
conversation and subsequent audiotaped statement. Although trial counsel objected based upon
a violation of the Confrontation Clause, the district court recalled the prior hearing and admitted
the evidence. The district court noted that Petitioner brought the child back but believed a
sentence of forty-five years to the parole board was warranted, leaving Petitioner eighty-eight-

years-old when he met his first parole hearing. Ex, pp. 145-230. Petitioner’s direct appeal
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questioned the separateness of each sexual assault count arguing that it was really one act and notv
three separate crimes. The Supreme Court viewed each penetration &s separate and distinct
sexual assaults affirming the convictions. Ex. pp. 235-237. *Appellate counsel failed to
question the district court’s decision to allow the hearsay evidence of Melissa Botelho in the face
of an objection and violation of the Confrontation Clause of the United States and Nevada
Constitutions. Petitioner filed a timely petition for writ of habeas corpus (post conviction) and
this supplemental petition follows. Ex. pp. 239-247.

GROUND 1:

Sentencing counsel was ineffective in failing to put forward and cross-examine Petitioner’s
ex-wife in violation of the Confrontation Clauses of the Sixth Amendment to the United States
and Nevada (ionstiu.:timm Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052 (1984).
Additionally, appellate counse] was ineffective for not presenting the preserved issue of district
court err in violating Petitioner’s Confrontation Clause rights when failing to argue the issue on
direct appeal.

1. The State’s Moving Papers and the district court’s ruling showing trial counsel’s ineffective
assistance of counsel: Petitioner was advised that Melissa Botelho was going to testify during
sentencing that he had sexual fantasies that included kidnapping, raping, and dismembering a
young girl. Ex. pp. 35-43. Trial counsel Opposed the State’s Motion claiming that Petitioner
had a marital privilege to the statement made during the marriage. Ex. pp. 44-51. Thereatfier, the
State advised the parties that if Melissa Botelho did not testify, Officer Herrera would give
sentencing testimony that would include Melissa Botelho’s hearsay statement because she told
him about Petitioner’s depraved thoughts. The district court advised trial counsel that preventing

Melissa Botelho’s testimony violated Petitioner’s right to Confrontation if the statements came 11*
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through Officer Herrera because hearsay was admissible during sentencing. Ex. pp. 52-102.
During the sentencing hearing, trial counsel did mlot call Melissa Botelho as a witness and
objected to her statements to Officer Herrera as a violation of Petitioner’s Confrontation Clause.
However, becanse of the district court’s ruling that Melissa Botelho would not be called asa
witness in compliance with trial counsel’s wishes, her hearsay statement could be admissible
through the testimony of Officer Herrera. Petitioner’s trial counsel objected to Officer Herrera’s
testimony of Melissa Botelho based upon a violation of the Confrontation Clause. However,
because of the prior ruling, Officer Hemrera was able to testify that Melissa Botelho advised him |-
on one occasion over the telephone that Petitioner’s fantasy included kidnapping a young girl,
raping and dismembering her. Ex. pp. 145-230.

1. Petitioner advised post conviction counsel that trial counsel failed to investigate Melissa
Botelho’s statement;

2. Petitioner claimed that trial counsel never spoke to him about what fantasy he ever told
Melissa Botelho he had during their marriage;

3. Petitioner asserted that the only fantasy that he ever discussed with his wife at the time
was that he wished he could have she and another woman go to bed with him;

4. Petitioner requested that the State permit him to take a polygraph examination concerning
the issue of the fantasy that he, since it would show that he never fantasized about
kidnapping a young girl, raping and dismembering her;

5. When asked how Officer Herrera could have that misconception from anything that
Melissa Botelho would have said, Petitioner opined that she may have talked about the

Singleton case;
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6. During their marriage, Petitioner advised his wife, Melissa, about the Singleton case
where the older man kidnapped a young girl, raped her, and cut off her arms, leaving her
in the desert to die;

7. Petitioner advised his wife, Melissa, that he thought Mr. Singleton was & very sick man;

8. Petitioner never advised his wife, Melissa, that he also had similar fantasies;

9. Had trial counse! spoken with Melissa Botelho, he would have learned that he never told
her that he had these fantasies;

10. Petitioner explained that their marriage broke up because she was seeing another man and
their first son was from another man, which was told to him after they were in divorce
proceedings;

11. As such, Melissa Botetho never said that Petitioner had such fantasies. Additionally,
according to Petitioner, if she did tell Officer Herrera anything like that she was mixing
up the story with the Singletor case, Additionally, Petitioner opined that if she had said
anything derogatory, she had motive to lie because he confronted her about the
illegitimacy of his first son and she would not be receiving any child suppor; payments
DOW.

Therefore, post conviction counsel intends to investigate Melissa Botelho to determine
exactly what she told Officer Herrera, what her memory was of the fantasy that Petitioner
explained to her during their marriage, and whether there is any motivation for her to lie.
Additionally, understanding that polygraph examinations are inadmissible evidence to show
truthfulness or untruthfulness, Petitioner is still willing to submit to one if the State would
consider it as mitigation if it shows he was truthful regarding the prior fantasy. Trial counsel wag
ineffective under Strickland standards because Melissa Botelho would have testified that the only)
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L [} fantasy Petitioner ever conveyed to her was that he wanted to have a “threesome” with she and
another woman. Additionally, Petitioner was prejudiced by trial counsel’s failure because if the
sentencing court had heard from Melissa Botelho that the only fantasy he advised his wife abont
was the consensual sexual experience of three consenting adults, he would not have received a

sentence of life with forty-five years to the parole board. Strickland v, Washington, 466 U.S.

668, 104 5.Ct. 2052 (1984).

Few rights are more important than confronting and cross-examination of withesses.
5 Chambers v. Mississippi, 410 U.S. 284 (1973). As such, Petitioner’s rights under the
10 || Confrontation Clause were compromised when trial counsel failed to investigate and call Melissal

11 || Botelho and allowed the hearsay statements made to Officer Herrera to come into evidence

12 |} during sentencing inferring that he was a dangerous man that had completed his obsessive

13 1! fantasy.

1. The State’s Moving Papers and the district cowst’s ruling showing appellate counsel’s
ineffective assistance of counsel: The same procedural history applies to appeilate mﬁnsd and
presented above. Therefore, upon review of the sentencing hearing transcript, the issue of
district court err to allow Officer Herrera to testify about the hearsay statement of Melissa
Botelho was preserved through trial counsel’s objection. It could be argued that the district court
was given a Hobson’s choice when trial counsel argued that Melissa Botelho's statement was
inadmissible because of the marriage privilege and yet admissible under the bearsay exception to
22 |{lenicnt sentencing rules. However, appellate counsel should have known that the Confrontation
23 || Clause was so important to Petitioner’s rights and fair sentencing procedure, that arguing district
24 (lcourt err seems apparent, Additionally, the district court could have changed its ruling at the

25 {| time of sentencing, granted a continuance to get Melissa Botelko, and not violated the Clause.
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As such, appellate counsel was ineffective under Strickland standards and prejudiced
Petitioner. Strickland v. Washington, 466 1).S. 668, 104 S.Ct. 2052 (1984} and Chambers v.
Mississippi, 410 U.S. 284 (1973).

However, it should be noted that if through investigation, Melissa Botelho made these
statements, there was no motivation for her to lie, and it would have been worse to call her as a
witness, this ground (regarding trial and app‘e]late counsel) would be withdrawn.

GROUND 2:

Sentencing counsel was ineffective in failing to have a psychosexual examination done by
Drs. Mahaffey, Ing, or Skewis for the purpose of showing future dangerousness, recidivism, and
likelihood of rehabilitation.

Trial counsel failed to request, receive, and present a psychosexual evaluation to mitigate his
seniencing. As stated above, Petitioner’s only fantasy was that he would have a “threesome”
with himself, his wife, and another woman. However, the fantasy that was presented during
sentencing was that he had always wanted to kidnap, rape and dismember a child. Petitioner
presents with a minimal criminal history (insurance fraud and domestic battery), no aberrant
sexual crimes, and good character. Therefore, his potential for future dangerousness as a sexual
predator was paramount to his sentencing. As such, there is only one way to predict the
recidivism of Petitioner’s twisted and dangerous behavior. Drs. Mahaffey, Ing, and Skewis are
experts who can competently provide the sentencing court opinions through testing, interview(s),
and prediction of Petitioner’s future dangerousness. These experts have proven themselves
throughout the years to be able 10 look objectively at aberrant sexual conduct and determine the
potentiat for recidivism and rehabilitation of a sexual offender through a psychosexual

evaluation. Therefore, Petitioner received ineffective assistance of trial counsel in not

10
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requesting, receiving, and presenting a psychosexual profile of Petitioner to determine whether a
forty-five-year sentence to the parole board was fair. Petitioner was prejudiced through trial
counsel’s failure under Strickland standards because the sentencing court would have considered
a lighter sentence (20 to 25 years to the parole board) if he had presented with minimal threat and
an amendable nature of rehabilitation in the future. Strickland v. Washington, 466 U.S. 668, 164
S.Ct. 2052 (1984).

“[11t is now clear that the sentencing process, as well as the trial itself, must satisfy the
requirements of the Due Process Clause. Even thongh the defendant has no substantive right to a
particuiar sentence within the range authorized by the statute, the sentencing is a critical stage of
the criminal proceeding at which he is entitled to the effective assistance of counsel.” Mempa v.
Rhay, 389 U.S. 128; Specht v. Patierson, 386 U.S. 605,

Therefore, post conviction counsel will be requesting a psychosexual examination and
evaluation done by either Drs. Mahaffey, Ing, or Skewis to determine Petitioner’s sexual
aberration and whether he is indeed a sexual predator and unable to be rehabilitated.
CONCLUSION:

Trial and appellate counsels were ineffective under Strickland standards for not investigation
and presenting Melissa Botelho 1o confirm Petitioner’s only fantasy of having a “threcsome”
during their marriage. Such information should have been provided during the sentencing
hearing through Melissa Botelho. Heowever, because of the district court’s ruling finding that the
marital privilege prevented her testimony and allowing Officer Herrera to testify to the hearsay
statement under lenient sentencing laws, Petitioner’s Sixth Amendment rights under the
Confrontation Clauses to the United States and Nevada Constitution were violated. Additionally,

since trial counsel alleging that Petitioner’s Confrontation rights were violated preserved the

11
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objection to Officer Herreras testimony, appeilate counse] should have presented the issue upon
direct appeal.

Furthermore, trial counsel was ineffective for not presenting a psychosexual examination of
Petitioner to show that he was not a future threat to the young girls of the community and had the
ability for rehabilitation given the fact that he had minimal criminal history and never presented
with any ptior aberrant sexual misconduct.

As such, an evidentiary hearing is necessary and requested under Lewis v, State, 100 Nev.
456, 686 P.2d 219 (1984), Bolden v. State, 99 Nev. 181, 659 P.2d 886 (1983) and Gibbons v.
State, 97 Nev., 520, 634 P.2d 1214 (1981).

It should also be noted that Petitioner needs additional titne and investigation to prove both
grounds and respectfully requesis that the State provide reasonable time before filing a Motion to|
Dismiss for failure to state a claim. Petitioner requests sixty (60) days to investigate Melissa
Botelho and the amount of fees charged by the experts for a psychosexual examination. All

investigation would be subject to reciprocal discovery.

DATED this £ _day ofé(?%, 2006.
% LOU WILSON

Afttorney At Law Bar #3329
333 Marsh Ave.

Reno, Nevada 89509
775-337-0200

Attorney for Petitioner Botetho

12
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L I VERIFICATIONS
AND SIGNATURES

Und_er penalty of perjury, the undersigned declares that he is the petitioner
named in the foregoing petition and knows the contents thereof; that the pleading i
5 |[true of his own knowledge, except as to those maiters stated on information and lij
belief, and as to such matters he believes them to be true.
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Michael Todd Botelho
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IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,
IN AND FOR THE COUNTY OF WASHOE
LI
MICHAEL TODD BOTELHO,

Petitioner,

| v. Case No. CRO3P2156
JACK PALMER, Dept. No. 3

Respondent.
/

FINDINGS OF FACT, CONCLUSIONS OF LAW
AND GMENT -

This canse is before the court upon a petition for writ of habeas corpus (post-conviction).
Petitioner Botelho. stood trial on multiple sexual offenses stemming from a scheme in which he
pretended to need a babysitter and used that as a ruse to get the 14 year old victim in his car. He drove
her to a secluded spo|t and committed the crimes in the car. Upon his convicti.on he appealed but the
judgment was affirmed, except to remand to correct the judgment.

He then filed a petition for writ of habeas corpus in which he raised some sixteen claims for
relief, The court appointed counsel who filed a supplenient to the petition. The State moved to dismiss
most of the claims and that motion was partially granted. The majority of the claims were dismissed by
an order filed on December 29, 2006. That interim order is now incorporated into this final Judgment by
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On May 11, 2007 the parties appeared for a hearing on the surviving claims. Petitioner,
however, abandoned-all but the claim that trial counsel rendered ineffective assistance by failing to
arrange for a psycho-sexual evaluation for use in mitigation at sentencing. On that claim, petitioner
presented only the testimony of Dr. Martha Mahaffey whe conducted such an evaluation. There was no .
testimony from petitioner or from trial counsel even though both were present during the hearing,

One who would claim ineffective assistance of counsel bears the burden of showing, by a
preponderance of the evidence, that the specific decisions of counsel fell below an objective standard of
reasonableness and that but for the failings of counsel a different outcome was reasonably likely. Means
v. State, 120 Nev. 1001, 103 P.3d 25 (2004). Counsel is presumed to have fully discharged his dutiés
and to have made reasonable tactical decisions. 120 Nev. at 1012, 103 P.3d at 32. The petitioner bears
the burden of overcoming that presumption. Petitioner must prove both elements of the claim and if
either is lacking then no telief is available. 74

The court first notes the absence of any evidence demonstrating that trial counsel did or did not
amrange a psycho-sexual evaluation. The court is thus left with the presumption that counsel fully
discharged his duties and made reasonable tactical decisions concerning what evidenée 1o present at
sentencing. For that reason alone, the petition must be denied. The court further finds, however, that
petitioner was niot prejudiced by the lack of testimony such as was provided by Dr. Mahaffey. Her
evaluation showed that Botelho was a “moderate/high” risk to re-offend and any sense of optimism
about the safety of the community was so qualified, and so guarded, that the court can state with
confidence that the result would not have changed. In particular, the court notes the testimony that
Botelho must always be prevented from having access to young girls. That goal can be accomplished by
leaving Botelho in prison. The sentence was based on the nature of the crime and the character of the
defendant and the testimony of Dr. Mahaffey did nothing to alter the court’s view of either.

Iy
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Because Botelho failed to persnade this court that counsel failed to fully investigate, and because

the additional evidence would not have altered the sentence, the petition is denied.

DATED this .S #-day of May, 2007.
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CERTIFICATE OF MAILING

Pursuant to NRCP 5(b), 1 hereby certify that I am an employee of the Washoe County
District Attorney's Office and that, on this date, I deposited for mailing through the U.S. Mail Service at
Reno, Washoe County, Nevada, postage prepaid, a true copy of the foregoing document, addressed to:

Mary Lou Wilson, Esq.
333 Marsh Avenue
Reno, NV 89509

Michael Todd Batelho #80837
Lovelock Correctional Center
P.O. Box 359

Lovelock, NV 89419

DATED: m{;{/} Al , 2007.
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IN THE SUPREME COURT OF THE STATE OF NEVADA

COPY

MICHAEL TODD BOTELHO,

Appellant, Supreme Court #49586
Vvs. District Court #CR03P-2156
WARDEN, L.C.C. and
THE STATE OF NEVADA,

Respondents.

/

APPELLANT’S QPENING BRIEF
MARY LOU WILSON TERRENCE P. McCARTHY
Attorney for Appellant Attorney for Respondents
Nevada Bar #3329 Appellate Deputy District Attorney
333 Marsh Ave. Post Office Box 30083
Reno, Nevada 89509 Reno, Nevada 89520
775-337- 0200 775-337-5751
Attorney for Appellant Botelho Attorney for the State of Nevada
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IN THE SUPREME COURT OF THE STATE OF NEVADA

MICHAEL TODD BOTELHO,

Appellant, Supreme Court # 49586
Vs, District Court #CR03P-2156
WARDEN, L.C.C. and
THE STATE OF NEVADA,
Respondents.
/

APPELLANT’S OPENING BRIEF

[. STATEMENT OF ISSUE

Whether the district court abused its discretion when finding trial counsel effective, despite failing to provide a

psychosexual evaluation for Appellant’s sentence, since it showed he was a moderate/high risk to reoffend?

II. STATEMENT OF THE CASE

Michael Todd Botelho, hereinafter called Appellant, was Indicted on charges of Kidnapping in
the First Degree, Battery with Intent to Commit Sexual Assault on a Child, and three counts of
Sexual Assault on a Child. Appellant’s Appendix, hereinafter called AA pp. 1-5. Appellant
entered a guilty plea to all counts except the Battery charge. Id. pp. 6-26. The parties signed‘a _
Guilty Plea Memorandum. Id. pp. 27-34. The State filed a Notice of Intent to Introduce Prior
Bad Act Evidence. Id. pp. 35-43. Appellant filed an Opposition to the State’s Introduction. Id.
pp. 44-51. The State filed a Reply to the Appellant’s Opposition. Id. pp. 103-111. The district

court had a hearing on the motion. Id. pp. 52-102. The district court granted the Appellant’s
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request not to hear the live testimony of appellant’s ex-wife but permitted the hearsay testimony
of Officer Herrera who audiotaped the conversation with Appellant’s ex-wife, finding that
hearsay was admissible during sentencing. Appellant’s sentencing counsel had a copy of the
transcript of the audiotaped conversation, Officer Herrera testified about a conversation, which
was not taped. A presentence investigation report was completed and recommended the
maximum sentencing, to wit, life after fifteen years, and three life terms after twenty years, to
run consecutively. 1d. pp. 112-133, specifically, p. 116. During the sentencing hearing, along
with witnesses, Appellant admitted sealed letters from family members. Id. pp. 134-139.
Appellant also presented a psychological/sﬁbstance abuse evaluation. Id. pp. 140-144.
However, no psychosexual evaluation was presented. A Sentencing Hearing took place with
witnesses presented on both sides. Id. pp. 145-230. Judgment entered giving Appellant a
sentence of forty-five years before parole eligibility, making him eighty-eight years old. Id. pp.
231-232. Notice of Appeal was timely filed attacking the three sexual assaults as really one
crime and this Court filed an Order of Affirmance. Id. pp. 233-234 and 235-237. Remittitur
entered. Id. p. 238. An original petition for writ of habeas corpus (post conviction) was timely
filed. Id. pp. 239-247. Appellant also filed a memorandum in support of his petition Id. pp.
248-250 and AA V. II, pp. 251-328. Appellant was appointed counsel and a Supplemental
Petition was filed. AA V.11, pp. 329-342. The State filed a Motion for Partial Dismissal of the
Petition and Supplemental Petition for Writ of Habeas Corpus (Post Conviction). 1d. pp. 343-
356. An Opposition to Motion for Partial Dismissal was filed. Id. pp. 357-365. Notice of
Investigation and Amended Supplemental Petition for Writ of Habeas Corpus (Post Conviction)
was filed. Id. pp. 366-394. Notice of Dr, Martha Mahaffey’s Psychosexual Report in Support of

the Supplemental Petition for Writ of Habeas Corpus (Post Conviction) was filed. Id. pp. 393-
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416. The district court permitted an evidentiary hearing on May 11, 2007, where Dr. Martha
Mahaffey testified. Id. pp. 417-454. Notice of Entry of Order and accompanyin\g Findings of
Fact, Conclusions of Law, and Judgment was filed. Id. pp. 455-459. Notice of Appeal was filed
afier the denial of the petition and supplemental petition. I’d. pp. 460-462. This appeal follows.

HI. STATEMENT OF THE FACTS

Within the police documents and Dr. Martha Mahaffey’:s psychosexuﬁl report, it showed that on
August 7, 2003, a fourteen year old female presented at. Carson-Tahoe Hospital with her mother
pursuant to a sexual assault committed by Appellant. AsA V. 1L pp. 396-397. According to the
victim, one month earlier, she and her mother placed an ad in the local Carson City “Buck”
paper, advertising her services as a babysitter. One week later, she received a call from a male
subject who identified himself as “Kevin” and claimed to live in Gardnerville. She stated that he
[inquired about her babysitting for him in a couple of weeks, stating that his children would be °
visiting during that period. Two weeks later, he called her and told her he would probably need
her services on Thursday, would call her by noon to cor:1ﬁrm if he needed her on Thursday, and
would definitely need her to babysit on Friday. Early Thursday morning, he called and told her
that he did need her to babysit for him and would pick her up by noon and for her to wait for him|
at the end of her driveway. He later called, said he was:at Olsen Tire getting something fixed on
his car, and asked her to walk down toward Olsen Tire z;md he would come pick her up because
he didn’t know the exact address. A male drove up to her in a dark red-C()lored utility type
vehicle and the two confirmed their identities. She got into the back seat, which had towels
covering the seat. The victim described that the male drove towards Cafson City, then headed
northbound, then drove eastbound toward Washoe Lake, and then drove on dirt roads to a remote

location past a farm. He stopped the car and got out to supposedly check a flat tire. He came
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around to her side of the car, opened the back car door where she was seated, reached into the
car, and leaned across her to reach in the back of the vehicle claiming he was looking for gloves.
He then suddenly sat down on her lap, proceeded to put duct tape over her eyes, and then he
started to suck on her breasts at which point she started to scream. He punched her ir‘1 her lower
stomach area and told her to shut up as he started to put duct tape over her mouth. She
complained that she couldn’t breathe, so he took the tape off her mouth. He tried to put duct tapé
around her wrists and tape them together but she fought back. He then made her kiss him and
touched her breasts. He told her he was going to put something in her mouth and told her to suck
it. She asked him why, but he told her to shut up and just put it in her mouth. He put his penis
into her mouth. He then told her to remove her pants, which she did. He then removed het shirt
and bra. She took her pants off and he removed her underpants. He then did “the thing,” which
she later described as he puiting his penis inside her vagina. She was crying and told him that it
hurt. He told her it always hurts the first time. She believed that the male ejaculated inside her.
When the male assailant was finished sexually assaulting her, he told her to get dressed. He then
told her he wasn’t sure if he should take her home or keep her with him at his home for the night.
She begged him to take her home, telling him that he should trust her because she has lied in.her
life or never broke a promise and she had a sick cat at home. The male agreed to drive her home,
but threatened that if she told anyone what happened, he would find her and do a lot worse to her
after he got out of jail. He told her that nobody would believe her. He also told her that if she
told anybody, he would take a day off from work and sit in front of her house and see where she
goes. He told her that he didn’t have any children and that the car they were in was not his. The
male drove her to the corner of Carmine and Dori and dropped her off. She went home, called

her mother, and disclosed the sexual assault to her mother. SART examination at Carson Tahoe
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Hospital noted that the victim had redness around her eyes consistent with having duct tape
placed over them; pain on her shoulders, upper abdomen area, and lower abdomen area; and red
marks on her wrists consistent with tape. Initial exam noted abrasions at five and six o’clock on
the child’s vaginal area, blood around the cervix, and non-motile sperm deposits. A second
exam noted two lacerations and redness to the posterior forchette of the child’s external genitalia,
redness on the inner aspect of the child’s labia minora bilaterally from four o’clock to seven
o’clock, blood on the right side of the vaginal vault, and bruising to the vaginal orifice tissue.
Spem; DNA analysis suggesied that Michael Botelho was the assailant. On September 10, 2003,
Michael Botelho, who lived in Yerington and Dayton, and not Gardnerville, was located and
identified as the assailant in that he had used his wife’s cell phone. On September 16, 2003, Mr.
Botelho was located in Susanville. He was with his wife and children and had changed his
appearance. During the interview Mr. Botetho described that he had left the area after being
initially contacted by authorities, to think and because he had been advised by two attorneys to
leave the area and work so that he could earn enough money to hire an attorney. He alleged to
have spoken with somebody from the Carson Plains Market about a babysitter and that he had
talked to a babysitter about babysitting for them because he needed a babysitter tortake his wife
out to dinner that evening. He claimed that he did not know where he was going to take the girl
to go babysit because he could not remember. He stated, “I feel like something happened by 1
don’t know, [ don’t feel good about any of it.” He stated that he did not remember where he had
driven the babysitter, could not remember if he had sexual intercourse with the babysitter, and
did not remember using duct tape on the babysitter. 1d. pp. 396-397. Appellant pled guilty to
Count I, Kidnapping in the First Degree; Count III Sexual Assault on a Child; Count IV Sexual

Assault on a Child; and Count V Sexual Assault on a Child before the district court. He received
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a sentence of some consecutive time or forty-five yearé to the Parole Board. Appellant would be
eligible for parole at eighty-eight years old, since he was forty-three years old at the time of the
presentence investigation report. AA V., p. 112. Trial counsel failed to provide a psychosexual
examination for sentencing in order to mitigate his time, since concurrent time was an option.

Id. pp. 145-230. An evidentiary hearing was held, where Dr. Martha Mahaffey testified that
Appellant Botelho was a medium/high risk for reoffending. Despi;:e this professional opinion,
the district court opined that trial counsel was effective because the psychosexual evaluation

would not have made a difference in the sentencing.

IV. ARGUMENT

The district court abused its discretion when finding trial counsel effective, despite failing to provide a psychosexual

evaluation for Appellant’s sentence, since it showed he was a moderate/high risk to reoffend.

The district court noted that there was no evidence demonstrating that trial counsel did or did not
arrange for a psychosexual evaluation. It was further determined that the district court was left
with the presumption that trial counsel fully discharged his duties and made reasonable tactical
decisions concerning what evidence to present at sentencing. For that reason alone, the trial
court believed that the petition must be denied. The district court relied upon Means v. State,
120 Nev. 1001, 103 P.3d 25 (2004) for the proposition that one who claims ineffective assistance
of c;)unsel bears the burden of showing, by a preponderance of the evidence, that the specific
decisions of counsel fell below an objective standard of reasonableness and that but for the
failings of counsel a different outcome was reasonably likely. Therefore, trial counsel was
presumed to have fully discharged his duties and to have made reﬁsonable tactical decisions. 120
Nev. at 1012, 103 P.3d at 32. Petitioner bears the burden of overcoming that presumption and
must prove both elements of the claim and if either is lacking, then no relief is available. Id.

However, in review of the sentencing transcript, it is clear that trial counsel failed to receive and
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present a psychosexual evaluation, relying upon a psychological/substance abuse evaluation and
supporting personal letters. Id. p. 148, 134-139, and 140-144. Arguably, this presentation was
not sufficient, since it failed to present whether Appellant was a danger to the community if he
received concurrent time and would be eligible for parole in his sixties; instead of eight-eight
vears old or a life sentence.

Upon further reflection, the district court also believed that Appellant Botelho was not
prejudiced by the lack of testimony provided by Dr. Martha Mahaffey. Her evaluation showing
that Appellant was a moderate/high risk to reoffend and any sense of optimism about the safety
of the community was so qualified and guarded, that the court could state with confidence that
the result would not have changed. In particular, the district court noted the testimony that
Appellant must always be prevented from having access to young girls. That goal could be
accomplished by leaving Appellant Botelho in prison. The sentence was based on the nature of
the crime and the character of Appellant and the testimony of Dr. Mahaffey did nothing to alter
the court’s view of either. AA V.11, pp. 455-459.

It can be presumed that a psychosexual evaluation was not prepared in mitigation for
Appellant because no qualified psychologist testified during sentencing. AA V. I, pp. 145-230.
However, during the evidentiary hearing, Dr. Martha Mahaffey presented her psychosexual and
risk assessment, which had been reduced to writing. AA V.11, pp. 395-416. Dr. Mahaffey’s
testimony was provided in an evidentiary hearing on May 11, 2007. Id. pp. 417-454. In
preparation for the hearing, Dr. Mahaffey reviewed material presented by post conviction
counsel, the District Attorney file, and interviewing Appellant, which included tests. Id. pp. 420-
421. Dr. Mahaffey formulated an opinion regarding Appellant’s level of risk to the community

when reviewing the Static 99 and Sexual Violence Risk 20 testing scales and determined that
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Appellant had a moderate/high risk of sexually reoffending. Id. p. 421. Specifically, Dr.
Mahaffey determined that the Static 99 test looked upon unchangeable fixed factors related to the
sex offense and the factors about Appellant and then rendered an objective number that falls
either at low, moderate, or high risk. Similarly, the Sexual Violence Risk dash 20 or SVR dash
20 test looks at both static and dynamic or changeable factors and rendered an opinion as to
whether a person poses a low, moderate or high risk, or low/moderate or moderate/high risk.
Appellant fell again within the moderate/high degree in that exam. Id. p. 422. Although
Appellant would not have been eligible for probation because of the crimes, he could have
received a lesser sentence from eighty-eight years old for parole eligibility. Id. p. 423. Dr.
Mahaffey opined that she would have been able to testify for Appellant in the same way during
the original sentencing hearing. Id. p. 425. In fact, Appellant explored receiving sex offender
treatment while being incarcerated. Furthermore, Dr. Mahaffey believed that upon review of the
Multiphasic Sex Inventory, Appelilant could potentiaily be amendable to treatment, since he
acknov;rledged the sex offense, expressed remorse about the violent sex behavior he engaged in,
showed an interest in treatment, and presented potentially motivated, despite being extremely
guarded. Id. p. 426. Dr. Mahaffey noted that denial and sex offending behavior are typical in a
person who has not yet undergone treatment. Id. p. 427. When further explaining denial
behavior, Dr. Mahaffey testified that the sex offender is not just embarrassed about the behavior.
The offender has an ingrained faulty reasoning or cognitive distortion that facilitates their sex
offending behavior. They fool themselves into thinking that the child may be interested or
wanted this behavior, instead of acknowledging that they are raping the child. Id. pp. 428-429.
Treatment attacks the faulty reasoning so that the sex offender takes full responsibility for their

actions. Id. p. 429. Since Appellant was convicted of forcible sexual assault, Dr. Mahaftey
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evaluated him with regard to the potential diagnoses of sexual sadism. Id. p. 429. Appellant fell
within the category of power reassurance or gentleman rapist, in which the precipitating factors
of the rape are more often'low self-esteem, social deﬂciency, and sexual inadequacy. Id. p. 430.
Dr. Mahaffey acknowledged the crime of kidnapping and sexual assault as violent behaviors.
However, there were other identifying factors associated with recidivism in sex offenders.
Appellant did not possess some of the more severe factors but fell at moderate/high level. Id. p.
431. For example, Appellant did not possess a sex offense that was sadistic-like in nature, there
were no weapons or threats of death or more physical harm, which would have raised the risk
scale. Additionally, there was no prior sex offenses noted, which would have kicked him into a
higher range. Appellant did not have = history of raping children and adults, looking at
pornography, engaging in exhibitionist acts, since the more different and deviant sexual
behaviors, the more severe the disorder. Id. p. 432. Appellant did not meet the category for
antisocial personality disorder or psychopathy, defined as a person who has a history of
callously, remorselessly, repeatedly using others to meet their needs and who have a history of
an unstable, antisocial, life-style at the level of psychopathy. Additionally, Appellant showed
somewhat realistic plans for the future if he were to be released into the community, he would
have certain parameters to maintain safety. Appellant presented as amenable to treatment
because he was cooperative, despite being guarded. Appellant showed employment and
residential stability, with living with a partner for at least two years, despite having three
marriages and four children. Id. pp. 432-433. Dr. Mahaffey noted that a true pedophile in natire
cannot form normal relationships with women. Id. p. 434. In conclusion, Dr. Mahaffey opined
that before Appellant be released from prison, he complete two years of sex offender treatment,

establish a plan for return into the corimunity, have a life-time supervision with the Department
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of Parole and Probation, have no unsupervised contact with children or grandchildren, no
alcohol, ensure a stable residence, employment, and continue ongoing sex offender treatment for
life. Id. pp. 435-436. Upon cross-examination, Dr. Mahaffey advised that the reason an expert
witness completes a risk assessment is to determine if the sex offender falls within a level where
he can be safely managed in the community. Id. p. 444.
Trial counsel’s ineffective assistance of counsel in failing to present an expert opinion through a
psychosexual evaluation to determine the risk to the community, since concurreni time was
available to sex offender, despite not eligible for probation

Trial counsel should have prepared and presented a psychosexual evaluation in mitigation of
sentencing because Appellant fell into the medium/high risk to the community, showing he was
amenablé to treatment and supervision, was not a psychopath, and deserved a lesser sentence
than being eighty-eight years old when he met his first parole board. Within the hard copy
document prepared by Dr. Mahaffey, it showed that six separate evaluation instruments were
used to determine an expert opinion for the safety of the community. AA V.II, p. 396. Since
Appellant had a chance for concurrent sentences, trial counsel was ineffective in failing to
provide a psychosexual evaluation for Appellant and presenting it in mitigation, since he met the
moderate/high level to reoffend. Id. p. 414 and 421-422. As such, at the time of the sents:ncing
hearing, when the district court is more likely to be receptive to mitigation evidence, trial counsel
failed to put forward a psychosexual evaluation to assist the court in determining whether
Appellant is safe in the community or must spend the rest of his life in prison. Although the
aspects of the crime itself are disturbing, Dr. Martha Mahaffey was able to test whether
Appellant would be a risk to the community if provided a lesser sentence. Additionally, this

expert witness determined Appellant acknowledged the crime and was remorseful. Id. p. 426.
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The district court abused its discretion when sentencing Appellant to forty-five years to the
parole board making him eighty-eight years old instead of a concurrent sentence, since the
expert witness testified that he could be managed in the community

The district court has great latitude when reviewing matters for sentencing. Denson v. State,
112 Nev. 489, 915 P.2d 284 (1996). Furthermore, the district court should have possession of
the fullest information possible concerning a defendant’s life and characteristics essential to the
sentencing judge’s task of determining the type and extent of punishment. Williams v. New York,
337 U.S. 241, 247, 69 S.Ct. 1079 (1949). In fact, “few limitations are imposed on a judge’s right
to consider evidence in imposing a sentence, and courts are generally free to consider
information extraneous to the presentence report.” However, Appellant’s sentence cannot be
based upon highly suspect or impalpable evidence. Sessions v. State, 106 Nev. 186, 789 P.2d
1242 (1990). A sentencing proceeding is not a second trial, and the court is privileged to
consider facts and circumstances that would not be admissible at trial. Sifks v. State, 92 Nev. 91,
545 P.2d 1159 (1976). In addition, remarks of a judge made in the context of a court proceeding
are not considered indicative of improper bias or prejudice uniess they show that the judge has
closed his or her mind to the presentation of all the evidence, including psychiatric reports,
before rendering a decision. “So long as a judge remains open-minded enough to refrain from
finally deciding a case until all of the evidence has been presented, remarks made by the judge
during the course of the proceedings will not be considered as indicative of disqualifying bias or
prejudice.” Cameron v. State, 114 Nev. 1281, 968 P.2d 1169 (1998). The sentence must be .
within the parameters provided by the relevant statutes. Allred v. State, 120 Nev. 410, 92 P.3d
1246 (2004). However, the sentence should not be so severe that it shocks the conscience. Lioyd

v. State, 94 Nev. 167, 576 P.2d 740 (1978); Lee v. State, 115 Nev. 207, 985 P.2d 164 (1999). In
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its most recent case, this Court has held, “\Kj’e have consistently afforded the district court v;ride
discretion in its sentencing decisions and have refrained from interfering with the sentence
imposed when ‘the record does not demonstrate prejudice resulting from consideration of
information or accusations founded on facts supported only by impalpable or highly suspect
evidence.”” Furthermore, NRS 175.552(3) permits “evidence...concerning aggravati;lg and
mitigating circumstances relative to the offense, defendant or victim and on any other matter
which the court deems relevant to sentence, whether or not the evidence is ordinarily
admissible.” However, under the statute, admission of such evidence is bound by constitutional
constraints. Herman v. State, 128 P.3d 469, 122 Nev. Adv. Op. #17 (2006).

In this regard, the sentence imposed upon Appellant was basically a life sentence because he
will be eighty-eight years old when he is eligible for parole. However, Appellant could have
received concurrent time and been eligible for parole in his sixties. Trial counsel failed to put
forward any mitigating information during sentencing, which would have informed the district
court that Appellant could be superviscd in the community safely. Despite not being eligiblle for
probation, Appellant was a reasonable candidate for concurrent time, since he did not have any
prior sexual misconduct or serious criminal history. AA V.1, p. 113. The presentence
investigation shows a 1992 conviction for false insurance claim for benefit and misdemeanor
domestic battery. Additionally, the psychosexual report of an expert is the only way that the
district court can have a focus upon the sex offender’s sexual aberration and whether they are
amenable to treatment. AA V. II, pp. 395-416. In this case, trial counsel failed to have a
psychosexual evaluation or present it as mitigation for Appellant’s sentencing. Trial counsel’s
neglect amounted to ineffective assistance of counsel, since concurrent time was an option.

Within the psychosexual report, Dt. Mahaffey spent time reviewing court documents, testing and
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interviewing Appellant, and formulating an opinion, which allowed for community supervision.
The district court erred in opining that the psychosexual report did not matter for sentencing
because Dr, Mahaffey’s opinion for early release was so guarded. However, it appears logical
that had the district court received this report for the sentencing hearing, the sentence could have
been more favorable for Appellant. Quoting from the district court’s prior Order Granting
Petition in CRO1P-0550 and Denying Petition in CRO1P-0183, in Beznosenko v. State, where it
was held that psychiatric testimony was important for mitigation:

¥

The defense attorney should recognize that the sentencing stage is the time at which for rriany
defendants the most important service of the entire proceeding can be performed.” Sentencing
Alternatives and Procedures, Duties of Defense Counsel, Standard 18-6.3.

This is especially true since most cases are disposed of by plea agreements and the only real
“representation” aside from bargaining is presenting the defendant in a favorable light at the
sentencing.

Rarely does the judge know the defendant and the only information he will receive is that which
is presented by the Probation Department in the PSI and the oral presentations by the attorneys in|
coutt.

Additionally, the Commentaries to the Sentencing Alternatives and Procedures in discussing the
role of the defense attorney state that the first step toward assuring proper protection for the
rights to which defendants are entitled at sentencing is recognition by defense counsel that this
may well be the most important part of the entire proceeding. United States. v. Pinkney, 179
U.S. App. D.C. 282, 551 F.2d 1241, 1249 (1976).

The concept of effective assistance of counsel to have meaning for the majority of defendants,
sentencing must stand on a par with the triat stage...No single phrase or example can adequately
describe the diversity of the needs for which the defendant must rely on counsel.

It is now clear that the sentencing process, as well as the trial itself, must satisfy the requirements
of the Due Process Clause. Even though the defendant has no substantive right to a particular
sentence within the range authorized by the statute, the sentencing is a critical stage of the
criminal proceeding at which he is entitled to the effective assistance of counsel. Mempa v.

Rhay, 389 U.S. 128, 88 S.Ct. 254 (1967); Specht v. Patterson, 386 U.S. 605, 357 F.2d 325
(1966).

/1
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The defendant has a legitimate interest in the character of the procedure that leads to the
imposition of sentence even if he may have no right to object to a particular result of the
sentencing process. Witherspoon v. Hlinois, 391 U.S. 510, 521-523, 88 S.Ct. 1770 (1968).

The fact that due process applies does not, of course, implicate the entire panoply of criminal
trial procedural rights. “Once it is determined that due process applies, the question remains
what process is due. It has been said so often by this Court and others as not to require citation
of authority that due process is flexible and calls for such procedural protections as the particular
situation demands...Its flexibility is in its scope once it has been determined that some process is
due; it is a recognition that not all situations calling for procedural safeguards call for the same
kind of procedure.” Morrissey v. Brewer, 408 U.S. 471, 481, 92 S.Ct. 2593 (1972); Gardner v.
Florida, 430 U.S. 349, 358, 97 S.Ct. 1197 (1977).

If only the prosecutor argues case specific facts and the defense attorney provides nothing more
than platitudes, how can it be successfully argued that the system is functioning as it was
intended for all concerned? Justice requires that society, the victim and the criminal be fully and
effectively spoken for. Beznosenko v. State, district court Order, filed May 15, 2003, pp. 4-7.
Affirmed by this Court on different grounds (unnecessary to have a separate sentencing hearing
after granting a petition for writ of habeas corpus (post conviction), where sentencing is the issue
and the district court hears the sentencing information during the evidentiary hearing on the
petition). State v, Beznosenko, Docket No. 41495, October 13, 2003.

As such, trial counsel was ineffective under Strickland standards for not receiving the
psychosexual report, since Dr. Mahaffey’s expert opinion showed Appellant fell into the
medium/high risk to the community, showing he was amenable to treatment and supervision, and
was not a psychopath. The district court abused its discretion in opining that it did not matter
because Dr. Mahaffey was guzlu'ded in her opinion because denial and sex offending behavior are
typical in a person who has not yet undergone treatment. Therefore, trial counsel was
unreasonable in failing to seek and present a psychosexual evaluation and the district court
abused its discretion in giving Appellant forty-five years to the Parole Board, making it a life

sentence. Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052 (1984).

V. CONCLUSION Because of the foregoing, the district court’s ruling that trial counsel’s
tactical reasons for not providing a psychosexual evaluation in mitigation of sentencing should

be reversed, since it was unreasonable in light of the fact that Appellant was eligible for
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concurrent time, Additionally, the district court abused its discretion in opining that trial counsel
used a reasonable tactical decision in not presenting the psychosegual evaluation in mitigation
because Dr. Mahaffey’s opinion was so guarded, since she testified that Appellant could be
supervised in the community. Furthermore, Appellant’s criminal history is void of any sexual
misconduct, had stable employment, and showed remorse for his behavior. The sentence
imposed shocks the conscious because it amounts to Appellant spending the rest of his life in
prison when he could have been released in his sixties had he received concurrent time. As such,
it is requested that this Court reverse the district court findings and Appellant be given the

opportunity for a new sentencing hearing before a different judge.

RESPECTFULLY SUBMITTED this /% day ofﬂ‘éfa&@&g 2007.

&

Bar #3329

333 Marsh Ave.

Reno, Nevada 89509
775-337-0200

Attomey for Appellant Botetho
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Ms, Wilson, July,9, 2007

I am writing in reguards to what has happenad in this case,
As I have written before, I have yet to get several court docu-
ments concerning my case, like the opposition to my original
Habeas, they gave it to you, not me and I was not informed as
to many things. I dont even haVE A CLUE AS TO WHY THE STATE SAID
MY ORIGINAL Petition was i1llegall., It was formatted correctly
and properly argued and federalized, So whats the Problem?

I asked you to file my appeal and I now have sevaral issuss
I need clarified immadiately. Fiskht-why did vou wailve the few
grounds that the court was actually considering? You never said
a word about that ta m2, nor did you have my blessing to do so.
There was a reascn for me filing that Petition and it wasnt to
just have counsel arbétrarily waive thoge grounds without cause
and without my knowledge and permission, T didnt know what the hell
happened at the hearing. You dont tell me anything and theanith-
out a word, just walive the grounds. How am I supposed to argue
them in the future when you 4i4 that?

You told me to my face that vou didnt and wouldnt waive any
of the original grounds in my Petition and yet you are filing
only information and arguing enly one (1) ground 1in the arpeal to
the Nevada Supreme Court! How am I supposed to file a proper 2254
Federal Habeas with an unexhausted petition. Was this the Idea?

I have my Federal Habeas now finished and just realized that It
would be 3 mess as T have now no opportunity to fudly exhaust

all the claims in my Petition, not to mention the ones you waived
without my knowledge or permission. You know that it will be

a mixad petition and I am nearly out of tigmethanks to Congress
and now I cant even call you as my calls are not accepted.

I also want vou to know that 1f Sean Sullivan was golng to
allegedly testify about another ajlleged assault by allegedly my-
self, howcome it was never brought to my attention before taking
the plea he lied to get me to take. If he knew (allegedly) after
me taking the plea, why didnt he tell me at that point. In add-
ition, if he had this infor, he got it from the police and it
W
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was then knowingly withheld from me (THE CLIENT) and also causes
more grounds and brady violations? If he knew about this alleged
incident, why didnt the cops bring that out at sentencing? You

know that they could have and most definitely would have so as

to ensure my never cetting out, Also why Adidnt the doctor mention
that at our little roundtable in Lovelock, she said everything else
but failed to mention thT PART, HOW COME? Dont you think it was
kinda important for her to know so as to question me correctly?

In addition, I just nbticed that vou said in the supplimental
Petition that there were three (3) additicnal grounds and vet you
only listed and formATTED one wproperly. The first ground was at
least Federalized but you brought two different arguments with two
different counsels in the one ground. That doesrt make it two (2}
grounds and as far as the last ground goes, you didnt format it
correctly and didnt bother to Federalize that ground, thus, its
ne good anyways)

My life is in your hands at this point and its apparently a
mess, Am I wrong? I dont know what to do and then you alsc want and
fast tracked this appeal, WHY? That just glves me less time to try
fix what I s+{1ll can,.

How could T raise grounds my own counsel waived, you are act-
ing in my behald and you know the fedaral courts will say its ny
too bad since my own counsel 2id it. How could you waive mv grounds
that vouw said in the supplimental Petition to the court, that
Petitionar doesnt walve any of tha grounds in his Petition then
you turned around and did just that! Its impessible to argue those
now waived grounds in the Nevada Supreme Court when it was you wh

wailved them. How can that be addressed?

You had an Oath and a legal and moral obligation to inform
me of what was going on and you further put my life in jeopardy
¥y wailving what lfttle action T seemed to have coming, If Sean
withhald that crucial information from me, which I know he did, T
assure youil will follow up with disbarment proceedings and what
ever else I have to do to ruin everyone who has forsock me in ther
legal capacity, willfully, wantonly and intentionally,!
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I filed thidsPetition ané vou have proféted well with the
appointment and its guite apparent when the doctor supposedly
will get $2700.00 for an avaluation which the county normally
pays only 700,00 for to begin with, not to mention, the doctor
makes her guote based on 7.5 houra of roundhousg with me in
Logelock, she was only here with me for 4.5 hours so she did
gqulte well thera also., You &idnt make the trip to Alaska your-
self? On a free ride from the state to covar 1t? You teold me it
would work great for you as you were going up thelir anyways.iYou
did get the statz to pay for the trip? My wife and mother ara
checking into this scesniario. It wgs only later that court papers,
wkll, at least letters to the court from your assistant that she
was infact trying to contact Melissa, Did your assistaat have all
the information I Bave you, to ask her. Did she go up to Alaska,
No she didnt but 4id you at state expense, at tax payers expense?
I am not accusing, but rathar just asking at this poinct.

I need this appeal amended or modified to get all my grounds
exhausted nproverly szo T am not barred from properly arguing my
Federal Patition which bhas been denied me by my own counsel,

I need thisz properly rectified, arant you supposed to help ma and
keep me informed of whafs going on and what youv intend to do

befora yourdo {t?? Thats how its supposed to work within the frame-
work of the law., As far as the state was concerned, I had only 4
viable ussies and vou walved them azwasv withcut any regaurd or
imput £from whatsoever, If thats all T had, and you gave it all
away, then what would I have to stand on but those weaker grounds
in Federal court, where would that get me??277?

I am checking into what I can do or senf to the Nemada Supreme
Court to tryv €fix this bafore its too late unless you can tell me
or come see me and make sence of what you have done here and what
you intend to do to fix it all, Plaase dont let me down. I screwed
up and daserve to be here bhut not like that! You also knom that if
the cops , the prosecution had evidence of another alleged assault,
they would hava filed additional charges, and you know it. Its
Just Sean Sullivan working in cdlusion &ith the presecution to head
off any podsible remedy I may have to get me less time, if ha (tyey)
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{thay) could come up with a way together to keep me from making
the state and my counsel from lookinm bhad or getting possible
sanctions on a later date when some of this was fixed, then they
have come up with a sure-fire way to guash thatiti!iiiittl}

Remember, 1f he was going to testify for the state at my
Evidentttary hearing, then he gither had anAd hid the information,
or the state had and hid the information and either way, was kept
from me, and in addition, if he 4id know this, vhy wasnt there
ansingle ddcument with any mention of this alleqged assault in my
casefile, if he allegedly had this information, he had tec get it
from the prosecution, so what is the reason that there is no papar-
work (documents) whatsoever mentioning this in the casefile,

Again, if it is not a concoction, then 1ts a cover up and Tt will
be exposed as zvuch and whan its shown to he just that, then those
yho protected their fellow atterneys will be disharred and sued
into the stoke aoce.

Aazin, 1f he had this information, he had a duty to bring it
to my attention, which he 4iAd not, if he indeed did have this infr-
mation, then why not include it in mv casefile. Why was it hidden
from me &n til the end of the evidentiary, not before. You know
this alleged information prior to this hearing and didnt mention
it nor what vou planned to do about it. If in fact it were true,
it was a Brady violation and much more, and also would have given
rise to new grounds which would have made the state and the public
defenders office culpible it its underhandedbess or at leats
gsanctionable when it all comes out. I will get to the bottom of t
this and will make it known to all the apporpriate agencies within
the state and the federal government as well as soem other agencies
that would be very intarested to know what was done to me bv 3 of
my counsel and the state and the District Attorneys office.

Its cut and dried, if Sean had this alleged infor, where is
it and why didnt he say something to me. If its infact true where
is the allegad information and if its infact £rue, why didnt you
tell me akout it earlier. Tou have an ethical, moral and legal
obligation to do so, so why didnt you????

I need this fixed ASAP, Sincerel

CC:FILE 4 géﬁ? garéonh‘ ;
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MICRAEL T - BaTele Jag37
BO‘K- 7000 ’

NN OO

CARSON Ty NV, 89707

MARY Lou WilSoN, Es@,
AFTER HAUING Now RECEIVED THE ORDER of
AFFIEMACE fRoM Tde NBVADA SufﬁglMé' CouRT
ON MaY 22 008 . Anp 1N ADDITIoN | SINCE THE
COURT FLED SAD AfF(RmMEE MAY (6, 2008
AND WAS SeNT B (Me) T DAY LATER , T Now
ASK AND DEMAND THAT Morn senD AND ARG MADS
AWARE OF APPELLANTS PeriT/onN foR ReHaARING
oN Tl CLounDS THAT fou woulDd NOT X YouR
{o@ BY IMTM\DNH\\\/ M\SLE‘ADN\M) il THHoLDING
COUuRT DoCumeNTS (ewDGNTtA&V HerRING .
TRANSCRAPT) LYinG T© ClienT ABout TLivG
His HPPW\L ™ NV Qu_Prcahs CouRT 1IN vt
You\ LefT ouT EVERY GRPuND T nqt‘r:All\} Folen
[ THE STITE (HABERS 10 ATy 1 youk owN
SUPPLimewTeD  GRounns. You (s Hem gt our
6f TAC AppemL “InTen TN Al Kupwide Eull
well T HoD many CoNsT, TuTraW/dl  GRouNDS
MO DY Dol So , 7R16D) TD Effecnively
DisaLow  ARPULANT To MAKE (T To FebepAl
CouRT  (end  AlLL H g Coafgfzfa??a»./ﬂ//
Alouecn CRounDS  THus ReSulTinds 1IN His
(myY  CLAmMS Bewé UNEKHAUTTED AT

l ExXshigit -
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THE N6V, SUPREWME CouRT, NEWDAS HigHest
coulT.

I Asked, PlendsD witH o To Terl me
THE Tl A5 1 wHY /’%q LD AL Our ﬁf”‘f
Py APPEAL (v (TS eWTIRETY , T ASKED
AnO P(@‘}DGD 2R Coursgl @ EX HawsT AY
SAD " ot STt Aatronwal ) pgms i M.
Sufﬁmg (our? You Eetus&ED! £

T TMWieD 18 FRE Vou Fof NEFecTi/s
ASS TG of  CpunSEl” BuT wAS ToLO

THAT Thn w67 oWTiTLeD B (NSTI72 7709,
CARITEED  GHHECTIG  ASS/TANEE ¢F (b wnISeL
WHel) GomG ™ e M Siglems  (OuRT .
Yo Ttles fnlew US> 210 e Suflesve
(o7, YT bstsn/ ApElawy Hpos '#
MoTps TP oaRy 1 L RE (M AP
(oNTInUE gV SO AS B EE ST pmy
CLAmMS | poT czen g eVl Sén@s
(AT WHAS  WTERESTED 1/ [5TT7/G M&
APPRESS MY YW AGAKTED & o/l sry 77008,

Clams w7 A s, 0Pl PET#ion
(atten )0 M- s ﬂém’ CouRT

o DiowT cUEN BotH K TP [onl il Ty
Al126/ THe (one (f) CLA m 70&1 /@5?/552),/

7~
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Xo« HAVE  THUS DENIED my Rigthr 0
ub DFoCESS | Avp CEMPaTENT VD
LFFebrr6 /;255/(7’,4/-/55 6F  CoudSE/ .
Vour onm s Bau viAmd,
20@( HAUE  BeeN Drslo 744 725}/4;&/%
LrevT, L1860 AVD Beza) (i 2L Vcsus
fmuFézcr W H# Y LB EST /MWTekes7 S
rawD o You /6?1/,5 U106l ATED  (fou R
ﬁpfbfjj“/a/dq Co&  oF (Mducf sl
f/V 7 THE C CiewT, /w/’ /Udyﬂﬁﬂ AR,
X 1cqn/ @Aﬁ ETe -
>/c»7/! A e Af()bd o;\/ NoTics 72647 THs
A/ U TS  Petsrrond  fie  FHERF 109G To
fhe NV Supfomes Couwcr 1576 Be 1 ARDED>
CY  MElladT T Cownsal , macylou (iiloN
ESG.AND 7 T NI /40‘7%”’ A.We/ ClerA
TS 10mPAR 1 TIE TUAT (foly MAKE LFokT 7D
Hove  ferinisn BRousd?’ o a. S
Cc)uﬁf”"’ Mmur/au/ A3 G’ﬁ//é"g B
BEING flupeDe® T2 Hhe %/9/@6’9‘176’
[@qﬂ‘f AS wetl As Counsel'.

Wﬁﬂiﬁ’%
ctal 7. BoTE LHf?

5()7( 76D
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CAR 5N ¢ Ty NV
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MICHAELT. BOTELHO * 30857

fo.pox. Lo7
NEVADA STRTE PRISoN
CARSON mn’}um 702

IN THE SufremgE CourT of THe <iade of Nevaba

MieHAELT- BarelHo, )
APPELLANT | ) case no. HI5%6
Vs )
)
)

THe StTe of NEVADR,
RES fon D ENT )

NOTICE oF MOTIoN AND MOTioN
ForR WITHDRAWL OF ATIorRNEY OF RE CoRD

AND MOTION B™ND LeqVe To FILE SuPPlLy-
MENTAL APPEAL IN FoRmAa PAUPERIS
PRO-se’ 1o NgVvADA S?LPREM@' COC(AQ'{‘

Comes Now, MiCHAEL T. Bote tHa , IN PRa SE,
AND SuBmi1TS HIS NoTice oF moTioN AND MoTion
FoR Wi THDRAWL OF ATIRNEY of REcRD AnD
MoTion AND ReQuesT oF PshmisSion AnD LW
TO File SuPPLimentAL AREAL In FoRmA faupaRis |

PRo o6 To NgU4DA SupReEME CouRT MmovineG
THIS CouRT TO ORDER THAT_HQ___L_&J_&]_:_@'\_‘.;

COUNSEL OF RECORD (N -THe Abous —EN—
TiTLED AetjoN, BE WTHDRAWN A4S Counssi

Extier - pBYe”
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OF RECORD HEREIN, AND THAT SAIp Counssl
DELWER TO ﬂ?PELLAr\J'T ALL DocumewTs Ptmmgg}
PAPERS AND TenglBLE KR SeWAL PRQFGRT? N
CounNSELS PDSSESS:UN AND  conTRoL TO APs L LANT,
ACTING IN PRo s6’ AT CoulselS EXPENSE,

To THe ADoVE ADDRESS.

THIS moaoTion (S BASED upm\) NES 7.0SST
NEVADA SuPREME CouRT Rulss 446!(4 AS well
AS THE ATAcHsD FPoinTsS AanD AnTHoRrTieS AND
AFE DAVIT Swp poRT ¢ saAmé& .

FoinTs _and AuTHOR (TES.

ALTHOUBH AN BTIOR NEY mMAY NoT o TH DRAW
AS Counsel OF RECoRD (F Dows SO wdulD ADMRSS-

AFFECT THE CLIBNTS |NTsRBST, MADRID ¥
Gomez) /SO F.3d (036, 103839 (@'%m@} THE
CLieNT MAY TERMNATE His couNSELS RepPrRE ~
SENTATION AT ANY TimB, KASHE Fl- ZBIACH Vs . ZWS,
791 F2d 788 7/ ( ?ﬁxs’a,;) SEG HSO MRS FoSSHY)
( @mpHAS/s Aww) SeE_ALso NeVADA Sufperves” CouRr
Rules (sa@ /A E‘féé S&conh JudictAl DPISecT
CouRT RulE 23(D); ani> E1GHTH J4DK AL DISTR 1T
coufy RULE Z.4p(b) @) (17 ),

AS THE 6PauinG BRIEF oF AFPEAl 1O THE

NBUADA SUPReME CouRT HAS BeeN Pﬁ-QTrALL)[
PeR FacreDd AND  ncom PLeTe, COUNSEL S SERUICES

(2) V8.763
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ARE D LoNGER NGEDED NOR A PPRECHATED (N
Tehs CRimMiNAL mATIER .

Counsel. Hergid HAS NO Ls6al BASIS FR
WITHHoLDING APPELLANTS FAPERS N THIS mATIER,
AS RPASLLANT OWES Counkel NO fgeES WHicH
WoULD PeRrmiT CcounNsel Tb mAawWrtAWNW SAD
PAPERS unDER A Gewekal ReTAWNING L/EN,
Ei6Liuzz1 S, DISTR T couRT, I Neve 238 240 -4l 390 F,2d
738 . 820-02 (995).

THeRG FoRE | THIS MONORABLE C(ouRT 15 NOVED
T EXERCISE 175 TuRsDICTrRN (N B mATTER AnD
ORDER Counssl. T0 BB wiHRAWN AS CouwnNSEL
0F RECoRD Al T DeliveR THE ENT:F?Q?}/ of-
Do uM ¥Tlony GENeRATED v THS (NSTANT RSE
A4S DFew T (APCELLANT) Has to oTUER RémeDp
AT (Aw To c’bmfa'i CcounNsgl Th Do SoO-

Darsd s 39 Day of dehBer, 2007

%/ﬁel 7= Gere i * 0837

Box o7
N
CARSON £ TY N L9702

7/
Ner (APl (AnTIIN PRo-SE

3)
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MICHAEL T. BotE Lito® £0837
Po. Boa UT

NEVADA sTRTE  fRiSond
CARSon c(7Y, W.ZF 202

IN THE SUWREME CouRT of THE STATE ofF Nasvada

M HAEL T BareL Ho,
APPELLAMT, cAse no. ¥ 958¢

vs.

- e’ oF — —

THE STATE  NEVADA
RESforipeN T . \

. AFFI1DAUT N SupPlofT OF moTrenN foR (wrTH-
. BRAWL oF ATopuey ofF RECORD AND TRANSFeF

of RECORDS 4D moTron To PRockeD 1 FoRkmA
 PAUPERIS [TN FRo. 55" JU Fiis SulrimsanAl ,
AL AL NEVADA SupREME COURT (v 0RO -5&

T et e s e ¥

COMES Lowi, MICHAEL T. BIELHo, A el ANT ACT-
ING N PRo se, wHo BeiNG FiesT DulyY SwokN
AND UNDER THE PanvalTY of fsriugY, Do Heraft
Defose AND sTATE THE FollowinG?
{0) T am THE APPELLANT IN THE AROVE &NTITLED
ACTION -
(1) T #ave Received NO Resfonss TRom CounNssh
In RE6LRDS T MY ¢cAsSE AND HeR Sub—

SEQUENT DISREGUARD €of APPELLANTS (GRounDS
V8.765
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wiHicH counsel. MEXPLIGTELY (WAWED, AS wELL AS
Crounbs PurPossiy Letr- dur =F THE PendidG
SuPﬁt?fﬂE (AT ;fsppeﬂi- (N THE STATE s NeUADA

(3 Counsel. TRICD To rAuse AfPsllAvT TD Lose
His CRovses By NoT ADDReSSiNG THEM Avp THUS
COUSING THE [NEXHAXST N ¢F K CR1GinAL PosT -
CofiteTion PemiTion R (JRiT of HAGEAS Cork F4S .

EH). crnsel Uas enrHeld cfunal i MED CamnT 1oV
reom APPElant (o LieraT)

(D counsel. HAS FACTUALLY LD To A PPeLIANT
\/CL:W\ AND 15 CROVABLE

L reuncel. HAS MisDIREcTED cliaVT (N Eb’juﬁ@DS
To THS justaat— APPEAL HS wigil As FALING TO
DISCUSS c@uTinl PornTs BERRE (oTriorkls StATE
VI epm ALY HoalidG ,rge;,u Actingg WridouT clignaTs
KNOW LEGE AND  PerpmisScon T Acts  SHock g
ro CeTrtnneik, - |

(7 Crirrone® é%/ éﬁi/v'T‘/CéféN?‘) tlar SerERAL
Cr o DS el BY SArp Courisal AT EUIOENT—
oy et G w7l TORL DISREGUAED Fo ELianTS
GRounDS pnD APPERL . T ADDITIN , THIS A&/
wAS Dong L THouT LRSS i Ao PEAR iNow—
L5De6 of Her cliaT (Permmss)affecimTy,

BuD WiTHWT PeliTionsRS EATTLGmenT TD DuE
PRocess,

(2) V8.766
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{Q) CounNsel. wnten Til. AlmosT THE VERY
LAST DAY To FoftwARD APPerl € oPsnmg BRIEF,
A BRIGF WHzRgv Ste s T feDekal Pfopai’et‘f
THe () GRouND SHE AcTusllY DerewbeD-

(37 To mAKE MATERS wokse | Counsel LHS
&f‘.&umﬁc‘ IN HER SupplimeNrAl 1D PeriTMNERS
PRo S tufar 3 Uabeas (aRPus. THE (o1 SleciFicall )f
ADDRESSED Hor. Sols 1msus (N (Rouyp MINE(P)
OF ORIGINAL PeTiTioN (1F Counsel Had Rerd (Wounds,
SHE vsoulD Have ke THC Councel fileD A SufP-
Limertral 75 Ts sRiqinAL Dsretrond APCUIAG THS
SAmE YaRY THING. S‘Fﬁ%ﬁt\g oNouGH | THE cuRr
DEWISD THiS (wiaunt 1N FeTrtanzis (T But™
AEARD (T puifew ADDRESED N e sipp Limewmal .
AGAw) BY TUE SAmE PFESudDI AL | BIASED JwDEE
wkp DISPEEUARDED TUE Porrridsl s M7eTrn T
e Cou T e {uDeEsS Becusal &JJ{@EE’A/
luoes AlA Vies ATSD DISTRwT couftT AND SIRTE
D FaeperAl Ruibs BY fHerdmit dar Dca'"ruy/rJG
CaTrmnaRS MoTron (RoJoRLY BEFoke THe <oulT
CounNsSel Dipnr cAacE 1o AZELEs THis AN TS
AP O il M Supes (0ulr HS
CJsLL.

T o THeFEERE SuBmrdid 7HE /NStAnt
HMoTion g AAFIOANT (M Goob FATH | AS T Have
No oTHeR ReEmEDY THAN THIS (ouRTS  pPowieR
TO 6N@Rces my Stururoky ROHTS AV

(\ 37 V8.767
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CAUSE CourisSsl To BE pmH DAL i) AN Proces v
PRo S& 1) THis (NSTANT  ACTION:
PAaTeD 7HS 3‘%{7;17 o~ 0CTDBER 1007
kel it §9837

Frivetnes T ﬁd‘&’é'fﬁ‘d
bex 667 N SF
CALSan] LT, Y 8572

ACHEL AT I o SE

VEFIEICATRe urniDER PenALTY of HeRdeRY -
T Do VERFT unDoE PenALTY ofF feRIURY THAT THs
Alous ML DAVIT 1S TRug AnD CorRECT AND 5 STATED
O THE BEST of MY OwN PERSONAL KnvowLdqs  AND 1S
M AOE witHour BepNeFT of A NoRRY PuRSuANT“TD
NRS 208.1¢S, AS Tm A WCARCERATED (RSN’
Wit B 550837
Arpetladr I o -5& 7

CeRT1 £1CATE._0F _SeRuICE _BY. amAlult -

T Do CernifY ar o mAilgD A TRug AND
CRRECT cofY s THE EoREEONG  MoTron AR
WITHDRAWL o Counse L ; FoRrwAXD of ESCGQD.S
AND (ViSTlonN T File AFPRL IN 2D gs”

D File SuUbPlL imenrBLl. #EPeRl To Dernil
OF EVDEWNTIAY Heradn§ Bap (FouNQs O
T TO Nevpta Sufeps Couk T, 7O THE
ADDRE SS&S Bslow onf THS 3‘)40»47 &F

OcroBER 2007 | BY  PLACNG SAME JASTD
(co V8.768
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Thae U.

PLANCE  wiTH

Javems Bloem

€ LERK-NV.SUPREME CouRT
20! SouTH CARSod sST.
CARSoN ciTY NV 89701

JubGeE PolAHA

SeconD dJupemal DisT, coaRT

DefT- #3
BoxX. 3ec 83
RENo MU, 87520

MARY Low Wilsed \esa.

3> mAaRsSH Ave,
ReNo ,NV. 89529

Cc g

S, mAlL Ua)PRISoN LAWY LIBRERY STAFE, IN  Com-

N"Re Q-P« 'ES (b‘}:

ATERNEY GENERAL
loo NoRTH CARSoN ST

ksl Y, NV $501- 4747

TEREAUE M ARTHY
ARPeUATE Defry D.A-

WHsHeE counrry Distrer ATTY oFFias

Box 30083
ReNO J,f\l(/v g7s20

p‘%mft’ﬁ/ﬂ/fy So Barerzadd

) he ottty #55857

preesnect 7o Borelfo
Bz AT
N.S. A

&G Sord EITY ! €702

4
A aor i o -SE

(5
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INICHREL T BT LHp 80937

__{NevAD A_Ghite_PRison

Po. Bok o7 .

o ”ﬁRSQM_ﬁCIﬂ._;N X-_S_‘L'ZQZ_

' m ms__sume ME Cou fzr!b_'f THe: STATE 0F NEVADA

' D .
‘im_l_c.tf_&ELi_- Botglto , -
APPELLANT, \_ CASENO... '7‘?59&,4_
)
Vi y |
o )
|THE_STTE DF !JE\/AD&} ";\
- ___RESPNdENT, . Lm :

gﬁGuEST To ﬁL '

,T_af_p__\} Fﬁm bErOIArL aF

" HaBeAS.: COQPU.SWPosr_*CQQJtcﬂoN o

_,EE;LEF P?‘ﬁ‘i‘mw &Rc? (S@)

——

ﬁC,om £5_Now ,_m ICHAE. LF:F__B oTEL LH@_\_EMQ\\}EQ i
HMHF%_ALSoquwM AS_ BorelHO | PeTilion&R ofR

» _PRL%?@“E’R_!_ To_REGL EST_TB_ELE THe Su

PL&M enTal

| PLERDIagS mPu.({.S’uM To_NRe P EEN

fo_tha EﬁQUEK

S
_Fed.__ A—PpsnL_B_‘r'_*CauN sel_ X sﬂxrtoq Wilson.
Tiis_ PeTition 1S BASED onl THE EACTS,, sﬂ'%mmm

'NFO&Mﬁ'nau Laws Hﬂmﬂs}_eh'fssﬂ_com‘ﬂwgh 467%‘
. --._lM_ﬁJ\sJ—‘ou,ows' '

X-H_LEJ-\-T—C—g
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G‘R ou;dn) ONE

APPeELLATE  COunSEL WhS. Ty 5T VE_ FOR_HCLL*

-NG T©_PReSENT _PRaSerVED_TsSues oN APPsal—

1AND 1@ PRESENT _TSSugsS (N A Cc>r~J‘:~'.-E '\Lu.‘ffél\/ﬁL

MANNER | THEREBY RESuDICING AND BURDENING

|| PeitioneR_ AMouAITING To A DAL oF PrTitisnels._

RGHTS Ta_ eFFacTiVE. ASSISTANCE 0F_counseL

A Dus Plocess of LAW AS GMWBE)MB.V-

| THE FFTH_ SiXTH_pnD (1% fouftrsmn Tt AMewDd~

MENTS. To. THE UNTED STATES - (ONCETdToN

PLense ReFer_TO TH. e’_mammmmcwmw ED:

He  RE! Vle,_,_B‘i-'__PxPFB‘PkL
- (R&zoRD)

G‘.&Quu_b “Two

PeTiTioNsR_ wAS_DENIED bqs_Pﬁace-ss £QuAL PROTECT

OS>y

lon _AND A GAIR TRIAL AS_GuAR ANTEE D, BY THE

HEETH | SixTH_AND FoulTeanTH_AMBNDMENTS_TO. THE™

U.s ,__CONQ’IT_W’u‘r’o N__WHEN_THs__SeNTENC I a_:ﬁraﬁr

EouRT)_ABuUSED 1Ts. DIScRaTIon. AND R&LIED

UPON. PR EUDICAL , FALSE, MISLERDING AND

N FALPMLﬁ_m@@m:q TroN__AT Re SENTE BENCING.
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SuPREWE COURT
OF
NEvADA

IN THE SUPREME COURT OF THE STATE OF NEVADA

| MICHAEL TODD BOTELHO, No. 49586
Appellant,
v. FILED
THE STATE OF NEVADA,
] Respondent. OCT 31 2007

ORDER ay egﬂk’fﬁmw#ﬁ&??m
neé PUTYCLERE

This is an appeal from the denial of appellant’s post conviction
petition for writ of habeas corpus. On October 9, 2007, appellant
submitted a proper person “Motion for Withdrawl [sic] of Attorney of
Record and Motion and Leave to File Supplimental [sic] Appeal in Forma
Pauperis/Pro-se to Nevada Supreme Court.”! In the document, appellant
expresses dissatisfaction with his appellate counsel, Mary Lou Wilson, and
requests that this court remove her as appellant’s counsel (‘Jf record and
allow appellant to proceed in proper person.

A criminal defendant may not reject court appointed counsel
absent a showing of good cause. See Thomas v. State, 94 Nev. 605, 584
P.2d 674 (1978); cf., Thomas v. Wainwright, 767 F.2d 738 (11t Cir, 1985),
cert. denied, 475 U.S. 1031 (1986) (good cause for the substitution of

appointed counsel cannot be determined solely according to the subjective
standard of what the defendant perceived; defendant’s general loss of

confidence or trust in his counsel, standing alone, is not sufficient). We

! We note that appellant has neither sought nor been granted leave
to file documents in proper person, See NRAP 46(b). Nevertheless,
because we elect to address this motion on its merits, we direct the clerk of
this court to file the motion received on October 9, 2007.

(oA




[ vaps o ®

conclude that appellant’s contentions do not rise to the level of adequate
cause for the removal of appointed counsel and we decline to grant
appellant’s request to remove his current counsel. Appellant shall proceed
hereafter through his appointed counsel in the prosecution of this appeal.

As appellant is represented by counsel in this appeal, we
decline to grant him permission to file further documents in proper
person. See NRAP 46(b). Accordingly, we direct the clerk of this court to
return, unfiled, the proper person document received on September 28,
2007.

It 1s so ORDERED. )
2/(_@—%1'»‘— . CJd.

cc:  Mary Lou Wilson
Attorney General Catherine Cortez Masto/Carson City
Washoe County District Attorney Richard A, Gammick
Michael Todd Botelho

'\
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Case 3:08-cv-00399-LRH-RAM  Document 32  Filed 10/28/2009 Page 1 of 1

AQ 450 (Rev. 5/85) Judgment in a Civil Case ®

UNITED STATES DISTRICT COURT

*ERER DISTRICT OF _ NEVADA

MICHAEL T. BOTELHO,

Petitioner, JUDGMENT IN A CIVIL CASE
CASE NUMBER:3:08-CV-00399-LRH-RAM
JAMES BENEDITTIL, et al.,
Respondents.
Jury Verdict. This action came before the Court for a trial by jury. The issues have been tried
and the jury has rendered its verdict.

Decision by Court. This action came to trial or hearing before the Court. The issues have been
tried or heard and a decision has been rendered.

X  Decision by Court. This action came to be considered before the Court. The issues have been
considered and a decision has been rendered.

IT 1S ORDERED AND ADJUDGED that respondents’ motion to dismiss (#20) is GRANTED.
IT IS FURTHER ORDERED that this case is DISMISSED without prejudice to allow petitioner to
return to state court to exhaust his claims.

October 28, 2009 LANCE S. WILSON
Clerk

/s/__Marti Campbell
Deputy Clerk

o 1t

— .

Erqno T L
V8.797
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Electronically
02-17-2010:11:54:25 AM
Howard W. Conyers
Clerk of the Court
Transaction # 1326344

3035

IN THE SECOND JUDICIAL DISTRICT COURT FOR THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE
MICHAEL T. BOTELHO,
Petitioner,
Case No. CR0O3P2156
VS.

THE STATE OF NEVADA,

Department No.: 3

Respondent.
/

ORDER GRANTING IN FORMA PAUPERIS

Having read Petitioner's Request and Affidavit in Support of Request to Proceed
in Forma Pauperis, the Court finds that Petitioner is currently serving a sentence in a
correctional institution.

Pursuant to Nevada Supreme Court's Order ADKT No. 411, a person will be
deemed ‘indigent’ who is unable, without substantial hardship to himself or his
dependents, to obtain competent qualified legal counsel on his own. Under this
standard, a presumption of substantial hardship attaches to those persons currently
serving a sentence in a correctional institution or housed in a mental health facility.

The Court further finds that pursuant to NRS 171.188, Petitioner has insufficient
assets and/or income to proceed absent a grant of forma pauperis status.

IT IS HEREBY ORDERED, pursuant to NRS 171.188, Petitioner is granted leave

to proceed in forma pauperis.
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IT IS HEREBY FURTHER ORDERED that the Court allow said MICHAEL T.
BOTELHO to bring such action without costs and file or issue any necessary writ,
process, pleading or paper without charge, with the exception of jury fees.

IT 1S HEREBY FURTHER ORDERED that the Sheriff or any other appropriate
officer within the state make personal service of any necessary writ, process, pleading
or paper without charge for MICHAEL T. BOTELHO.

ET IS HEREBY FURTHER ORDERED that the above entitled matter is referred to
the Honorable Jerome Polaha, the assigned Judge presiding over the underlying
matter, for the Court's determination as to whether or not the Petitioner should be

appointed counsel to represent him in this matter.

DATED this _IG™ day of_felrua n? , 2010.

Omm’a ’S \ @ﬁn\@mm

CHIEF DISTRICT JUDGE =~

20f2
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CERTIFICATE OF SERVICE

[ certify that | am an employee of JUDGE CONNIE STEINHEIMER, and that on the

lewday of {Ebﬂg Wi 5 , 2010, | deposited in the county mailing system, a
true copy of the attached docurnent, addressed to:

Michael T. Boteiho

Inmate no. 80837

P.O. Box 7000

Carson City, Nevad 89702
Via U.8. Postal Service

| hereby certify that on the l l day of __|

electronically filed the foregoing with the Clerk of the Court by using/the ECF system which

, 2010, |

will send a notice of electronic filing to the following:

Gary Hatlestad, Esq.
Chief Deputy District Attorney

WO

Marci L. Stone

Vv8.800
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Freexx IMPORTANT NOTICE - READ THIS INFORMATION *****
PROOF OF SERVICE OF ELECTRONIC FILING

A filing has been submitted to the court RE:
Judge:

Official File Stamp:
Clerk Accepted:

Court:

Case Title:

Document(s) Submitted:

Filed By:

CRO3P2156
JEROME POLAHA

02-17-2010:11:54:25

02-17-2010:11:59:24

Second Judicial District Court - State of Nevada
POST: MICHAEL TODD BOTELHO (D3)

Ord Proceed Forma Pauperis

Marci Trabert

You may review this filing by clicking on the
following link to take you to your cases.

This notice was automatically generated by the courts auto-notification system.

If service is not required for this document (e.g., Minutes), please disregard the below language.

The following people were served electronically:

MARY LOU WILSON, ESQ. for MICHAEL
BOTELHO

TERRENCE MCCARTHY, ESQ. for STATE OF
NEVADA

The following people have not been served electronically and must be served by traditional

means (see Nevada electronic filing rules):

Vv8.801
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OTES TO DECISIONS

The words “general law" as used in this sectig
Hardgrave v. State ex rel, State Hwy. Dep't, 8

n a general law passed by the Legislature.
249, 1964 Nev. LEXIS 124 (1964).

~

The state under the doct
construction of road
LEXIS 124 (19

of soverelgn immunity Is Immune from llity for its negligent
ardgrave v. State ex rel. State Hwy. Dep't, 80 Nev. 74, 380 R2d 249, 1964 Nev.

in: Hill v. Thomas, 70 Nev. 383, 270 P.2d 179, 1954 Nev. LEXIS 64 (1954); State ex
snnan v. Bowman, 89 Nev. 330, 512 P.2d 1321, 1973 Nav. LEXIS 515 (1973).

$ 23. Enacting clause; law to be enacted by bill,

The enacting clause of every law shall be as follows: “The people of the State of Nevada
represented in Senate and Assembly, do enact as follows,” and no law shall be enacted exceptby -
bill.

NOTES TO DECISIONS

This constitutional provision is mandatory and an act not in the proper form is void and
unenforceable. State ex rel. Chase v. Rogers, 10 Nev. 250, 1875 Nev. LEXIS 24 (1875).

This section is an imperative mandate of the people in their sovereign capacity to the Legislature,
requiring that all laws to be binding upon them ghall, upon their face, express the authority by which they
were enacled, and an acl wihich does not show such authority upon (s face is not a law, Slate ex rel.
Chase v. Rogers, 10 Nev,_250, 1875 Nav. LEXIS 24 (1875).

Each of the words are necessary in the enacting clause. The words “represented in senate and
assembly.” expressive of the authority which passed the law, are as necessary as the words "the people”
ar any other words of the enacting clause. State ex rel. Chase v. Rogers, 10 Nev. 250, 1875 Nav. LEXIS

24 (1879).

~7 OPINIONS OF ATTORNEY GENERAL
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The gnacting clause js mandatory. A joint resolution adopted by both houses cannot becorne a valid
law if it does not contain the enacting clause required by this section. AGO 85 (7-25-1951).

1. Bxgept as otherwise provided in subsection 2, no lottery may be authorized by this State;
nor may lotteryigkets be sold.

2. The State and th&"palitical subdivisions thereof shall not operate a lotéefy. The legislature
may authorize persons engaged™in _charitable activities or activitigs6t for profit to operate a
lottery in the form of a raffle or drawing.on their own behgléAll proceeds of the lottery, less
expenses directly related to the operation of tRelgttery, #rtist be used only to benefit charitable or
nonprofit activities in this state. A charitablg.ef” touprofit organization shall not employ or
otherwise engage any person to organize.or operate its lotterc for compensation. The legislature
may provide by law for the regulgtieff of such lotteries.

Amengmdnts, The 1980 amendme;il L to this section was proposed and passed in Statutes dfhlgvada
1987,.p~2468; agreed to and passed in Sthtutes of Nevada 1989, p. 2249; and ratified at tha 1990 gengre
gtEction. !

NOTES TO DECISIONS

A [ottery is a game of hazard In which smail sums are venturad for the chance of obtaining greatsas:
Stat@ax rel. Murphy v. Overton, 16 Nev, 136, 1881 Nev. LEXIS 23 (1881).

A ticket which purpregts to entltle the holder to whatever prize may be drawn by’its corresponding

number In a prize scheihe is a lottary ticket. State ex rel. Murphy v. OverortT 16 Nev. 136, 1881 Nev.
LEXIS 23 (1881).

When the element of chance enters into thre.distributioh of prizes it is a lottery regardliess of the
name by which it is called; courts will not inquire Ielhe name but will determine the character of the
scheme by the nature of the transaction or bdSiness iftwhich the parties are engaged. State ex ral.
Murphy v, Overton, 16 Nev. 136, 1881 NawTEXIS 23 (1881).

Neither the charitable chgra€ter nor the name given to the scheme.gan legitimize a lottery. The
act authorizing the Nevada-Benevolent Association to give public entertainmeMe or gift concerts and to
sell tickets of admigsich entitling the holder to participate in a distribution of awards by raffle or other
scheme of like atfaracter, for the purpose of providing means to erect an insane asylumQvided for a
lottery anglMierefore was unconstitutional; the character of the scheme was in no way chang&sly the
charjlatffe purpose of the act, nor by calling the drawings “entertainments or gift concerts.” Ex p2
Btanchard, 9 Nev. 101, 1874 Nev. LEXIS 1 (1874).

nveode 2
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200.310. Degrecs.

1. A person who willfully seizes, confines, inveigles, entices, decoys, abducts, conceals,
kidnaps or carries away a person by any means whatsoever with the intent to hold or detain, or
who holds or detains, the person for ransom, or reward, or for the purpose of committing sexual
assault, extortion or robbery upon or from the person, or for the purpose of killing the person or
inflicting substantial bodily harm upon the person, or to exact from relatives, friends, or any other
person any money or valuable thing for the return or disposition of the kidnapped person, and a
person who leads, takes, entices, or carties away or detains any minor with the intent to keep,
imprison, or confine the minor from his or her parents, guardians, or any other person having
lawful custody of the minor, or with the intent to hold the minor to unlawful service, or
perpetrate upon the person of the minor any unlawful act is guilty of kidnapping in the first
degree which 1s a category A felony.

2. A person who willfully and without authority of law seizes, inveigles, takes, carries away
or kidnaps another person with the intent to keep the person secretly imprisoned within the State,
or for the purpose of conveying the person out of the State without authority of law, or in any
manner held to service or detained against the person’s will, is guilty of kidnapping in the second
degree which is a category B felony.

1947, p. 551; CL 1929 (1949 Supp.), § 10612.05; 1959, p. 20: 1979, p. 39; 1987, ch. 215, § 1, p.
495; 1995, ch. 443, § 53, p. 1184.

NOTES TO DECISIONS

Statute was not unconstitutional simply because defendant also could have been charged under NRS
§ 200.359(1)a) that provided that taking his daughter from the mother who had custody was only a
category D felony. Hernandez v. State, 118 Nev. 513, 50 P.3d 1100, 2002 Nev. LEXIS 69 (2002}, cert.
denied, 537 U.S. 1197, 123 S. Ct. 1263, 154 L. Ed. 2d 1034, 2003 U.S. LEXIS 1239 (2003).

A minimum distance of asportation is not necessary to support a charge of kidnapping; it is the fact,
not the distance, of forcible removal of a victim that constitutes the offense. Jensen v. Sheriff, White Pine
County, 89 Nev. 123, 508 P.2d 4, 1973 Nev. LEXIS 443 (1973); Eckert v. Sheriff, Clark County, 92 Nev.
719, 557 P.2d 1150, 1976 Nev. LEXIS 732 (1976).

Asportation was not a necessary element of kidnaping where the victim was physically restrained,
the restraint increased the risk of harm and therefore was not incidental to extortion, and the restraint had
an independent purpose as it was essential to the accomplishment of mayhem. Clem v. State, 104 Nev.
351, 760 P.2d 103, 1988 Nev. LEXIS 54 (1988), overruled, Zgombic v. State, 106 Nev. 571, 798 P.2d 548,
1990 Nev. LEXIS 110 (1990), overruled in part, Zgombic v. State, 106 Nev. 571, 798 P.2d 548, 1990 Nev.
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200.366. Sexual assault: Definition; penalties.

1. A person who subjects another person to sexual penetration, or who forces another person
to make a sexual penetration on himself or herself or another, or on a beast, against the will of
the victim or under conditions in which the perpetrator knows or should know that the victim is
mentally or physically incapable of resisting or understanding the nature of his or her conduct, is
guilty of sexual assault.

2. Except as otherwise provided in subsections 3 and 4, a person who commits a sexual
assault is guilty of a category A felony and shall be punished:

(a) If substantial bodily harm to the victim results from the actions of the defendant
committed in connection with or as a part of the sexual assault, by imprisonment in the state
prison:

(1) For life without the possibility of parole; or

(2) For life with the possibility of parole, with eligibility for parole beginning
when a minimum of 15 years has been served.

(b) If no substantial bodily harm to the victim results, by imprisonment in the state prison
for life with the possibility of parole, with eligibility for parole beginning when a minunum of 10
years has been served.

3. Except as otherwise provided in subsection 4, a person who commits a sexual assault
against a child under the age of 16 years is guilty of a category A felony and shall be punished:

(a) If the crime results in substantial bodily harm to the child, by imprisonment in the
state prison for life without the possibility of parole.

(b) Except as otherwise provided in paragraph (c), if the crime does not result in
substantial bodily harm to the child, by imprisonment in the state prison for life with the
possibility of parole, with eligibility for parole beginning when a minimum of 25 years has been
served.

(¢) If the crime is committed against a child under the age of 14 years and does not result
in substantial bodily harm to the child, by imprisonment in the state prison for life with the
possibility of parole, with eligibility for parole beginning when a minimum of 35 years has been
served.

4. A person who commits a sexual assault against a child under the age of 16 years and who
has been previously convicted of:
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