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STATE OF NEVADA vs CHARLES JOSEPH MAKI

DECEMBER 30, 2015

PLEADING DATE | VOL. | PAGE NO.
FILED

AFFIDAVIT IN SUPPORT OF MOTION FOR APPOINTMENT 08-02-13 5 693-705
OF COUNSEL / WRIT OF PROHIBITION / WRIT OF
MANDAMUS
AFFIDAVIT IN SUPPORT OF MOTION FOR THE 02-17-15 5 936-939
APPOINTMENT OF COUNSEL / WRIT OF PROHIBITION /
WRIT OF MANDAMUS
AFFIDAVIT IN SUPPORT OF MOTION TO PROCEED IN 05-09-96 7 2-4
FORMA PAUPERIS
AMENDED CERTIFICATE OF CLERK AND TRANSMITTAL — 05-08-15 6 1073
RECORD ON APPEAL
ANSWER TO PETITION FOR WRIT OF HABEAS CORPUS 08-23-96 7 64-66
(POST-CONVICTION)
APPLICATION FOR ORDER TO PRODUCE PRISONER 06-03-97 7 82-84
APPLICATION FOR ORDER TO PRODUCE PRISONER 07-15-97 7 88-90
APPLICATION FOR SETTING 02-10-94 2 6-9
APPLICATION FOR SETTING 02-18-94 2 117
APPLICATION FOR SETTING 05-20-97 7 81
CASE APPEAL STATEMENT 08-20-13 5 737-738
CASE APPEAL STATEMENT 07-24-14 5 881-882
CASE APPEAL STATEMENT 04-02-15 6 | 1026-1027
CASE APPEAL STATEMENT 04-20-15 6 | 1047-1048
CASE APPEAL STATEMENT 04-23-15 6 | 1055-1056
CASE APPEAL STATEMENT 10-22-15 6| 1129-1130
CASE APPEAL STATEMENT 08-19-97 7 110-111
CERTFICIATE OF CLERK AND TRANSMITTAL — NOTICE OF | 07-24-14 5 883
APEAL
CERTIFCIATE OF CLERK AND TRANSMITTAL — RECORD 09-22-14 5 914
ON APPEAL
CERTIFICATE OF CLERK 08-19-97 7 108
CERTIFICATE OF CLERK AND TRANSMITTAL — NOTICE OF | 04-23-15 6 1057
APEAL
CERTIFICATE OF CLERK AND TRANSMITTAL — NOTICE OF | 08-20-13 5 739
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CERTIFICATE OF CLERK AND TRANSMITTAL — NOTICE OF | 04-02-15 6 1028
APPEAL
CERTIFICATE OF CLERK AND TRANSMITTAL — NOTICE OF | 04-20-15 6 1049
APPEAL
CERTIFICATE OF CLERK AND TRANSMITTAL — NOTICE OF | 10-22-15 6 1131
APPEAL
CERTIFICATE OF CLERK AND TRANSMITTAL — RECORD 05-08-15 6 1070
ON APPEAL
CERTIFICATE OF TRANSMITTAL 08-19-97 7 109
CLERK’'S CERTIFICATE 11-09-00 8 244
CLERK’'S CERTIFICATE & JUDGMENT 10-27-95 4 674
CLERK’'S CERTIFICATE & JUDGMENT 11-05-13 5 747
CLERK'S CERTIFICATE & JUDGMENT 01-12-15 5 923
CLERK'S CERTIFICATE & JUDGMENT 08-19-15 6 1088
CRIMINAL PROGRESS SHEET 02-10-94 2 11-12
DEFENDANT’'S MOTION TO AMEND JUDGMENT OF 08-25-15 6| 1094-1119
5/17/1994 TO COMPORT WITH NRS 176.105
DESIGNATION OF RECORD ON APPEAL 06-03-94 3 436
DESIGNATION OF RECORD ON APPEAL 07-11-94 3 441
DESIGNATION OF RECORD ON APPEAL 08-02-13 4| 685-686
DESIGNATION OF RECORD ON APPEAL 07-18-14 5| 853854
DESIGNATION OF RECORD ON APPEAL 04-17-15 6 | 1044-1045
DESIGNATION OF RECORD ON APPEAL 04-21-15 6 | 1053-1054
DESIGNATION OF RECORD ON APPEAL — SUPPLEMENTAL | 08-08-14 5 886-904
BRIEF
EX PARTE APPLICATION FOR INTERIM CLAIM FOR FEES | 03-10-14 9 17-24
EX PARTE APPLICATION FOR INTERIM CLAIM FOR FEES | 04-14-14 9 28-35
EX PARTE APPLICATION FOR INTERIM CLAIM FOR FEES | 07-21-14 9 39-46
(HABEA CORPUS)
EX PARTE APPLICATION FOR INTERIM CLAIM FOR FEES | 05-28-15 9 50-57

(HABEAS CORPUS)
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EX PARTE MOTION FOR ORDER ALLOWING INTERIM 06-27-00 9 72-74
PAYMENT OF ATTORNEY’S FEES AND COSTS TO
APPOINTED COUNSEL
FINANCIAL CERTIFICATE 05-09-96 7 5
FINDINGS OF FACT, CONCLUSIONS OF LAW AND 07-24-97 7 93-97
JUDGMENT
INFORMATION 02-10-94 2 1-5
INTERIM CLAIM FOR COMPENSATION AND REQUEST FOR | 09-30-96 9 61-65
ORDER GRANTING ATTORNEY'’S FEES AND COSTS
JUDGMENT 04-12-94 3 314
JUDGMENT 05-17-94 3 372-373
JURY INSTRUCTIONS 04-12-94 3 256-293
JURY’S QUESTIONS 04-12-94 3 315-319
LETTERS 04-11-94 3 255
MINUTES 04-11-94 3 249
MINUTES — ARRAIGNMENT 02-16-94 2 10
MINUTES — ENTRY OF JUDGMENT AND IMPOSITION OF 05-17-94 3 370-371
SENTENCE
MINUTES — EVIDENTIARY MOTIONS 03-11-94 2 152
MINUTES - JURY TRIAL 04-11-94 3 250-254
MINUTES — MOTION TO CONFIRM TRIAL DATE/MOTION TO | 04-01-94 2 209
SUPRESS
MINUTES — POST CONVICTION HEARING 07-11-97 4 682
MINUTES — POST CONVICTION HEARING 07-18-97 4 683
MOTION FOR APPOINTMENT OF COUNSEL 08-02-13 4 687-692
MOTION FOR APPOINTMENT OF COUNSEL 02-17-15 5 930-935
MOTION FOR APPOINTMENT OF COUNSEL PURSUANT TO | 12-30-13 5 752-756
NRS 34.750
MOTION FOR ENLARGEMENT OF TIME IN WHICH TO 03-31-14 5 822-824

PREPARE AND FILE THE SUPPLEMENTAL PETITION FOR
WRIT OF HABEAS CORPUS
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MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS | 05-09-96 7 1
MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS | 12-30-13 9 13-16
MOTION FOR THE APPOINTMENT OF COUNSEL 12-04-96 7 71-72
MOTION FOR TRIAL COURT RECORDS 12-03-08 8| 252-253
MOTION FOR TRIAL TRANSCRIPT AT PUBLIC EXPENSE 06-09-94 3 438
AND SPECIFICATION OF ERROR
MOTION FOR WITHDRAWAL OF ATTORNEY OF RECORD | 04-10-96 4| 677678
MOTION IN LIMINE RE: PRIOR CONVICTIONS 04-04-94 2| 217-219
MOTION IN LIMINE RE; UNCHARGED COLLATERAL OR 04-04-94 2| 210-216
BAD ACTS
MOTION TO COMPEL PRODUCTION OF DISCOVERY 03-21-94 2| 156-157
MOTION TO DETERMINE ADMISSIBILITY OF OUT-OF- 03-04-94 2| 134-142
COURT STATEMENTS OF CHILD SEX VICTIM NRS 51.385
MOTION TO DETERMINE ADMISSIBILITY OF VIDEOTAPED | 03-04-94 2| 124-133
INTERVIEW OF DEFENDANT’S CONFESSION
MOTION TO SUPPRESS STATEMENT PURSUANT TO 03-25-94 2| 185-195
JACKSON V. DENNO, 378 U.S. 368 (1964), MIRANDA V.
ARIZONA, 384 U.S. 436 (1966)
MOTION TO THE COURT 04-02-15 6| 1031-1039
MOTION TO WITHDRAW AS COUNSEL 11-25-96 7 68-70
NOTICE APPEAL 07-18-14 5| 851-852
NOTICE IN LIEU OF REMITTITUR 08-19-15 6 1086
NOTICE OF APPEAL 06-03-94 3 435
NOTICE OF APPEAL 08-02-13 4 684
NOTICE OF APPEAL 03-27-15 6| 1024-1025
NOTICE OF APPEAL 04-17-15 6 1043
NOTICE OF APPEAL 04-21-15 6 1052
NOTICE OF APPEAL 10-19-15 6| 1127-1128
NOTICE OF APPEAL 08-18-97 7| 105-106
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NOTICE OF APPEAL 08-18-97 7 107
NOTICE OF APPEAL 08-26-97 7 112-113
NOTICE OF ENTRY OF DECISION OR ORDER 07-28-97 7 98-104
NOTICE OF ENTRY OF ORDER 09-10-14 5 910-911
NOTICE OF INTENT TO OFFER UNCHARGED 05-12-94 3 359-369
MISCONDUCT EVIDENCE AT SENTENCING HEARING.
BUSCHAUER V. STATE, 106 NEV. 890 (1990)
NOTICE OF MOTION 04-10-96 4 679
NOTICE TO COURT 07-18-14 5 855-878
NOTICE TO COURT OF NO SUPPLEMENT 06-30-14 5 840-842
OPPOSITION TO MOTION TO SUPPRESS STATEMENT 03-31-94 2 196-208
OPPOSITION TO STATE’S MOTION TO DETERMINE 03-10-94 2 143-147
ADMISSIBILITY OF OUT-OF-COURT STATEMENTS OF
CHILD SEX VICTIM
OPPOSITION TO STATE’S MOTION TO DETERMINE 03-10-94 2 148-151
ADMISSIBILITY OF VIDEOTAPED INTERVIEW OF
DEFENDANT'’S CONFESSION
ORDER 05-18-94 3 374
ORDER 05-18-94 3 375
ORDER 06-13-94 3 439-440
ORDER 04-17-14 5 833-835
ORDER 07-07-14 5 845-848
ORDER 05-29-96 7 31-32
ORDER 10-08-96 7 67
ORDER 01-16-97 7 75-77
ORDER 01-29-97 7 78-80
ORDER 08-04-97 9 66
ORDER 06-17-98 9 67-71
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ORDER APPROVING FEES AND COSTS OF COURT 07-14-00 9 75
APPOINTED ATTORNEY
ORDER DENYING MOTION 10-07-15 6 | 1122-1124
ORDER DENYING MOTION FOR TRIAL COURT RECORDS | 01-30-09 8| 256-257
ORDER DENYING PETITION 03-18-15 6 | 1020-1021
ORDER DENYING PETITION 07-24-15 6 | 1082-1083
ORDER DIRECTING TRANSMISSION OF RECORD 08-20-14 5 907
ORDER DIRECTING TRANSMISSION OF RECORD 05-05-15 6 1067
ORDER DIRECTING TRANSMISSION OF RECORD 12-10-15 6| 1137-1138
ORDER DISMISSING APPEAL 10-27-95 4|  675-676
ORDER DISMISSING APPEAL 10-01-13 5| 743744
ORDER DISMISSING APPEAL 11-05-13 5|  748-750
ORDER EXTENDING TIME FOR TRANSMISSION OF 07-11-94 3 443
RECORD ON APPEAL
ORDER GRANTING APPOINTMENT OF COUNSEL 01-07-14 5| 809-810
ORDER GRANTING IN FORMA PAUPERIS 01-07-14 5| 806-808
ORDER OF AFFIRMANCE 12-18-14 5[ 917-919
ORDER OF AFFIRMANCE 01-12-15 5| 924-927
ORDER OF AFFIRMANCE 07-24-15 6 | 1080-1081
ORDER OF AFFIRMANCE 08-19-15 6 | 1089-1091
ORDER OF AFFIRMANCE 11-09-00 8| 245-251
ORDER TO PRODUCE PRISONER 06-03-97 7 85-87
ORDER TO PRODUCE PRISONER 07-16-97 7 91-92
PETITION FOR WRIT OF HABEAS CORPUS (POST- 05-09-96 7 6-30
CONVICTION)
PETITION FOR WRIT OF HABEAS CORPUS POST- 12-30-13 5| 757-805
CONVICTION
PRESENTENCE INVESTIGATION 05-02-94 9 1-12
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PROCEEDINGS 02-18-94 2 13-116
PROOF OF SERVICE OF ELECTRONIC FILING 08-20-13 5 740
PROOF OF SERVICE OF ELECTRONIC FILING 08-26-13 5 742
PROOF OF SERVICE OF ELECTRONIC FILING 10-01-13 5 745
PROOF OF SERVICE OF ELECTRONIC FILING 11-05-13 5 751
PROOF OF SERVICE OF ELECTRONIC FILING 01-07-14 5 811
PROOF OF SERVICE OF ELECTRONIC FILING 01-07-14 5 812
RECEIPT 11-07-94 4 667
RECEIPT 12-07-94 4 668
RECEIPT FOR DOCUMENTS 08-26-13 5 741
RECEIPT FOR DOCUMENTS 04-09-15 6 1040
RECEIPT FOR DOCUMENTS 04-24-15 6 1060
RECEIPT FOR DOCUMENTS 04-30-15 6 1063
RECEIPT FOR DOCUMENTS 04-30-15 6 1064
RECEIPT FOR DOCUMENTS 10-28-15 6 1134
RECOMMENDATION AND ORDER FOR APPOINTMENT OF 01-29-14 5 813-815
COUNSEL (POST-CONVICTION)
RECOMMENDATION AND ORDER FOR PAYMENT OF 03-26-14 9 25-27
ATTORNEY’S FEES (POST CONVICTION)
RECOMMENDATION AND ORDER FOR PAYMENT OF 04-29-14 9 36-38
INTERIM ATTORNEY'’S FEES (POST CONVICTION)
RECOMMENDATION AND ORDER FOR PAYMENT OF 08-14-14 9 47-49
INTERIM ATTORNEY'’S FEES (POST CONVICTION)
RECOMMENDATION AND ORDER FOR PAYMENT OF 06-19-15 9 58-60
INTERIM ATTORNEY'’S FEES (POST CONVICTION)
REMITTITUR 10-27-95 4 673
REMITTITUR 11-05-13 5 746
REMITTITUR 01-12-15 5 922
REMITTITUR 08-19-15 6 1087
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REMITTITUR 11-09-00 8 243
REQUEST FOR APPOINTMENT OF AN ATTORNEY 06-03-94 3 437
REQUEST FOR SUBMISSION 08-02-13 5 736
REQUEST FOR SUBMISSION 04-07-14 5 827-828
REQUEST FOR SUBMISSION 02-17-15 6 1019
REQUEST FOR SUBMISSION 04-17-15 6 1046
REQUEST FOR SUBMISSION 12-05-96 7 73
REQUEST FOR SUBMISSION 12-11-96 7 74
REQUEST FOR SUBMISSION 12-03-08 8 254-255
REQUEST FOR SUBMISSION OF MOTION 09-11-15 6| 1120-1121
RETURN OF NEF 01-29-14 5 816-817
RETURN OF NEF 03-10-14 5 818-819
RETURN OF NEF 03-26-14 5 820-821
RETURN OF NEF 03-31-14 5 825-826
RETURN OF NEF 04-07-14 5 829-830
RETURN OF NEF 04-14-14 5 831-832
RETURN OF NEF 04-17-14 5 836-837
RETURN OF NEF 04-29-14 5 838-839
RETURN OF NEF 06-30-14 5 843-844
RETURN OF NEF 07-07-14 5 849-850
RETURN OF NEF 07-22-14 5 879-880
RETURN OF NEF 07-24-14 5 884-885
RETURN OF NEF 08-14-14 5 905-906
RETURN OF NEF 08-20-14 5 908-909
RETURN OF NEF 09-10-14 5 912-913
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RETURN OF NEF 09-22-14 5 915-916
RETURN OF NEF 12-18-14 5 920-921
RETURN OF NEF 01-12-15 5 928-929
RETURN OF NEF 03-18-15 6 | 1022-1023
RETURN OF NEF 04-02-15 6 | 1029-1030
RETURN OF NEF 04-09-15 6 | 1041-1042
RETURN OF NEF 04-20-15 6 | 1050-1051
RETURN OF NEF 04-23-15 6 | 1058-1059
RETURN OF NEF 04-24-15 6 | 1061-1062
RETURN OF NEF 04-30-15 6 | 1065-1066
RETURN OF NEF 05-05-15 6 | 1068-1069
RETURN OF NEF 05-08-15 6 | 1071-1072
RETURN OF NEF 05-08-15 6 | 1074-1075
RETURN OF NEF 05-28-15 6 | 1076-1077
RETURN OF NEF 06-19-15 6 | 1078-1079
RETURN OF NEF 07-24-15 6 | 1084-1085
RETURN OF NEF 08-19-15 6 | 1092-1093
RETURN OF NEF 10-07-15 6| 1125-1126
RETURN OF NEF 10-22-15 6| 1132-1133
RETURN OF NEF 10-28-15 6| 1135-1136
RETURN OF NEF 12-10-15 6 | 1139-1140
SEIZURE ORDER 09-13-95 4 669-672
STIPULATION 04-06-94 3 220-248
STIPULATION AND ORDER 08-05-96 7 33
STIPULATION AND ORDER FOR RECIPROCAL DISCOVERY | 03-18-94 2 153-155
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STIPULATION AND ORDER TO RELEASE EXHIBITS TO 11-07-94 4 666
COUNSEL
STIPULATION TO EXTEND TIME FOR TRANSMISSION OF | 07-11-94 3 442
RECORD ON APPEAL
SUPPLEMENTAL POINTS AND AUTHORITIES IN SUPPORT | 08-20-96 7 34-63
OF PETITION FOR WRIT OF HABEAS CORPUS
SUPPRESSION HEARING 05-09-94 3| 320-358
TRANSCRIPT OF PROCEEDINGS — APRIL 11 & 12, 1994 08-30-94 4| 444-665
TRANSCRIPT OF PROCEEDINGS — ARRAIGNMENT — 02-23-94 2| 118123
FEBRUARY 16, 1994
TRANSCRIPT OF PROCEEDINGS — MARCH 11, 1994 — 03-25-94 2| 158-184
EVIDENTIARY MOTIONS
TRANSCRIPT OF PROCEEDINGS — MAY 17, 1994 — 06-02-94 3| 376-434
SENTENCING
TRANSCRIPT OF PROCEEDINGS — POST CONVICTION— | 02-10-98 8| 114-242
JULY 18, 1997
UNUSED VERDICT FORMS 04-12-94 3| 294-302
UNUSED VERDICT FORMS 04-12-94 3| 303-304
VERDICT 04-12-94 3 305
VERDICT 04-12-94 3 306
VERDICT 04-12-94 3 307
VERDICT 04-12-94 3 308
VERDICT 04-12-94 3 309
VERDICT 04-12-94 3 310
VERDICT 04-12-94 3 311
VERDICT 04-12-94 3 312
VERDICT 04-12-94 3 313
WITHDRAWAL OF ATTORNEY 04-18-96 4] 680-681
WRIT OF PROHIBITION / WRIT OF MANDAMUS 08-02-13 5| 706-735
WRIT OF PROHIBITION / WRIT OF MANDAMUS 02-17-15 6| 940-1018

10
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Case No.(CR94-0345 Y6 HMAY =9 A7 53
Dept. No. wyrrzx

IN THE __SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

FOR THE COUNTY OF WASHOE

CHALRES JOSEPH MAKI ,

Petitioner,

-vs~- MOTION FOR LEAVE TO
PROCEED IN FORMA PAUPERIS

E,XK. McDANIEL, WARDEN ’

2

Respondent.

COMES NOW the Petitioner, in propria persona, pursuant

to N.R.S. §12.015, and respectfully moves this Honorable Court for

18

an Order granting Petitioner leave to proceed in the above-entitled|
action in forma pauperis, without requiring Petitioner to pay or
provide security for the payment of costs of prosecuting this

action.

This motion is made and based upon the attached affidavit

and certificate.

DATED this Jﬂ‘/day of mUEDRE MxyY , 1996 .

Respectfully submitted,

c/ZeVL/w L 22 R

CHARLES J. MAKI

V7.1
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:% IN THE SECOND JUDICIAL DISTRICT COURT QF THE STATE OF NEVADA
7" IN AND FOR THE COUNTY OF WASHOE
8
QHCHARLES JOSSEPH MAKI ,
10i Petitioner,
11 -vs- AFFIDAVIT IN SUPPORT
OF MOTION TO PROCEED
12 |E.K. McDANIEL, WARDEN ’ IN FORMA PAUPERIS
13 . ’
14 Respondent.
/
15
16 I, CHARLES J. MAKI , hereby declare and state

17 ||that I am the Petitioner in the above entitled case; that in supporT
18“0f my Motion to proceed without being required to prepay fees, costyq

19 llor give security thereror; I state that because of my poverty I am

20 lunable to pay the costs of said proceeding or to give security
21 itherefor; that I am entitled to relief.

22 I do xxx do not request an attorney be appointed to

i3

represent me.

24 I further swear that the responses which I have made to
25 lquestions and instructions below are true.

26 1. Are you presently employed: Yes __ No xxx

27. a. If the answer is Yes, state the amount of your salary

28 ||[or wages per month, and give the name and address of your employer:

! " V7. 2
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26

wmoney from any of the following sources?

N/A

b. If the answer is No, state the date of last employment
and the amount of salary and wages per month which you received:

N/A

2. Have you received within the past twelve months any

a. Business, profession or form of self-employment?

|

II Yes No xxx

|

Yes No xxx

b. Rent payments, interest or dividends?

Yes No xxx

¢c. Pensions, annuities or life insurance payments?

d. Gifts or inheritances?

Yes No xxx

e. Any other sources?

Yes ¥xX No

If the answer to any of the above is "Yes" describe each
source of money and state the amount received from each during the

past twelve months: SIIS payments of $103.00 a month for disability.

3. Do you own cash or equivalent prison currency, or do

| you have money in a checking or savings account?

Yes No xxx

If the answer is "Yes', state the total value of the

items owned: gee attached certificate,

-2- V7.3
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° ’

4. Do you own anv real estate, stocks, bonds, notes,

automobiles, or other valuable property (excluding ordinary house-

hold furnishings and clothing)?  Yes No XXX

If your answer is "Yes', describe the property and state

its approximate value: n/a

5. List the persons who are dependent upon you for

support, state your relationship to those persons, and indicate

how much you contribute towards their support:

NONE.

UNDER THE PENALTY OF PERJURY, pursuant to N.R.S5.§208.165,
the above affidavit is true and correct to the best of affiants

personal knowledge.

DATED this 3¢‘/day of R MAY y 1996 .

CyéZnﬁéﬁchﬁfﬁ7zé¥<;

Sign your name
CHARLES J. MAKI

‘ CHARLES J, MAKI 42820
i Print your name DOP#
V7.4
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CASE NO: CR94-0345

DEFT NO: YIII

.
IN THE égrf JUDICIAL DISTRICT COURT FOR THE STATE OF NEVADA

IN AND FOR THE COUNTY OF ‘tuédshos :

IN THE MATTER OF - FINANCIAL
, CERTIFICATE
cAonlés Fooopak w2 Yasge
NANE

ON MOTION FOR LEAVE TO PROCEED

IN FORMA PAUPERIS /

I hereby certify that the Petitioner herein has the sum

of § 25 ~ on account to his credit at the institution

where he is confined. 11 further certify that Petitioner likewise

has the following securities to his credit according toc the records

of said institution: ¢5

DATED this IZ,\H dgay of APRALL . 1990

BY: %MM L U ge

Névada Department of Prisons
Inmate services Accountant
Authorized Officer of Institution

/77
/7
/7

Y

APR 0 9 159
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Case No. @R94-0345

Dept. No. VIII

IN THE sgcoND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

PH MAKI ’

Petitioner,
v. PETITION FOR WRIT
OF HABEAS CORPUS
{POST-CONVICTION)

E.K. McDANIEL, WARDEN, ’

Respondent.

INSTRUCTIONS:

(1) This petition must be legibly handwritten or type-
written, signed by the petitioner and verified.

(2) Additional pages are not permitted except where noted
or with respect to the facts which you rely upon to support
your grounds for relief. No citation of authorities need be
furnished. If briefs or arguments are submitted, they should
be submitted in the form of a separate memorandum.

(3) If you want an attorney appointed, you must complete
the Affidavit in Support of Request to Proceed in Forma
Pauperis. You must have an authorized officer at the prison
complete the certificate as to the amount of money and
securities on deposit to your credit in any account in the
institution.

(4) You must name as respondent the person by whom you are
confined or restrained. If you are in a specific institution
of the department of prisons, name the warden or head of the
institution. If you are not in a specific institution of the
department but within its custody, name the director of the
department of prisons.

(5) You must include all grounds or claims for relief
which you may have regarding your conviction or sentence.

-1-
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Failure to raise all grounds in this petition may preclude you
from filing future petitions challenging your conviction and
sentence.

(6) You must allege specific facts supporting the claims
in the petition you file seeking relief from any conviction or
sentence. Fallure to allege specific facts rather than just
conclusions may cause your petition to be dismissed. If your
petition contains a claim of ineffective assistance of counsel,
that claim will operate to waive the attorney-client privilege
for the proceeding in which you claim your counsel was
ineffective.

(7) If your petition challenges the validity of your
conviction or sentence, the original and one copy must be filed
with the clerk of the district court for the county in which
the conviction occurred. Petitions raising any other claims
must be filed with the clerk of the district court for the
county in which you are incarcerated. One copy must be mailed
to the respondent, one copy to the attorney general's office,
and one copy to the district attorney of the county in which
you were convicted or to the original prosecutor if you are
challenging your original conviction or sentence. Copies must
conform in all particulars to the original submitted for
filing.

PETITION
1. Name of institution and county in which you are
presently imprisoned or where and how you are presently
restrained of your liberty:

ELY STATE PRISON, ELY, NEVADA, WHITE PINE COUNTY,

2, Name and location of court which entered the judgment

of conviction under attack: SECOND JUDICIAL DISTRICT COURT,

WASHOE COUNTY, RENO, NEVADA.

3. Date of judgment of conviction: mMay 17, 1994.

4, Case number: ecro4-0345

5. (a) Length of sentence: Three life sentences with the

with the possibility of parcle and five ten year ssentences.
{b) If sentence is death, state any date upon which

execution is scheduled: N/A

6. Are you presently serving a sentence for a conviction

other than the conviection under attack in this motion:
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Yes

sentence being served at this time:

No_xxx . If "yes," list crime, case number and

7.

8.

9.

challenged:

(b) Guilty

Nature of offense involved in conviction being

Three counts of sexual assault on_a minor under the

age of fourteen and five counts of lewdness with a minor under

the age of fourteen,

What was your plea? (check one)

{(a) Not guilty XxX

(c) Nolo contendere

negotiated, give details: N/A

If you entered a guilty plea to one count of an
indictment or information, and a not guilty plea to another

count of an indictment or information, or if a guilty plea was

10.

11.

12.

13.

If you were found guilty after a plea of not guilty,

| was the finding made by: (check one)

(a) Jury xxx
{b} Judge without a jury:

Did you testify at the trial? Yes

No XXX

Did you appeal from the judgment of conviction?

Yes xxx No

If you did appeal, answer the following:

(a) Name of court: NEVADA SUPREME

COURT, APPEAL

(b} Case number or citation: 26049

-3
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(c) Result: DISMISSED

{(d) Date of Result: OCTOBER 4, 1995.

(Attach copy of order or decision, if available).

14. If you did not appeal, explain briefly why you did

not: N/A

15. Other than a direct appeal from the judgment of

conviction and sentence, have you previously filed any

petitions, applications or motions with respect to this

judgment in any court, state or federal? Yes

No XXX

l6. If your answer to No. 15 was "yes," give
following information: N/A

(a) (1) Name of Court:

the

(2) Nature of proceeding:

(3) Grounds raised:

(4) Did you receive an evidentiary hearing on

your petition, application or motion? Yes

No

{5) Result:

(6) Date of Result:

(7Y If known, citations of any written opinion or

date of orders entered pursuant to each result:

V7.9
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(b) As to any second petition, épplication or motion,
give the same information: N/A

(1) Name of Court:

{2) Nature of proceeding:

{3} Grounds raised:

(4) Did you receive an evidentiary hearing on

you.r.petition, application or motion? Yes No

{5) Result:

{6) Date of Result:

(7) If known, citations or any written opinion or

date of orders entered pursuant to each result:

{c) As to any third or subsequent additional
applications or motions, give the same information as above,
list them on a separate sheet and attach.

(d) Did you appeal to the highest state or federal
court having jurisdiction, the result or action taken on any
petition, application or motion?

(1} First petition, application or motion?

Yes No

Citation or date of decision:

(2) Second petition, application or motion?

Yes No

Citation or date of decision:

{3) Third or subsequent petitions, applications .

or moticons? Yes No

Citation or date of decision:

-5=
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e. If you did not appeal from the adverse action on
any petition, application or motion, explain briefly why you
did not. (You must relate specific facts in response to this
gquestion. Your response may be included on paper which is
8 1/2 x 11 inches attached to the petition. Your response may
not exceed five handwriften or typewritten pages in length.)

N/A

17. Has any ground being raised in this petition been
previously presented to this or any other court by way of
petition for habeas corpus, motion or application or any other
post-conviction proceeding? 1If so, identify: identify:

a. Which of the grounds is the same:

N/A

b. The proceedings in which these grounds were raised:
N/A

c. Briefly explain why you are again raising these
grounds. (You must relate specific facts in response to this

gquestion. Your response may be included on paper which is
8 1/2 ¥ 11 inches attached to the petition. Your response may
not exceed five handwritten or typewritten pages in length.)

N/A

18. If any of the grounds listed in NWos. 23(a), (b}, (c)
and (d), or listed on any additional pages you have attached,
were not previously presented in any other court, state or
federal, list briefly what grounds were not so presented, and
give your reasons for not presenting them. (You must relate

-6-
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specific facts in response to this question. Your response may
be included on paper which is 8 1/2 by 1l inches attached to
the petition. Your response may not exceed five handwritten or
typewritten pages in length.)

N/A

~15. Are you filing this petition more than 1 year
“opllowing the filing of the judgment of conviction or the
filing of a decision on direct appeal? If so, state briefly
the reasons for the delay. (You must relate specific facts in
response to this question. Your response may be included on
paper which is 8 1/2 x 11 inches attached to the petition.
Your response may not exceed five handwritten or typewritten
pages in length.)

This petition is being timely filed by petitioner.

20. Do you have any petition or appeal now pending in any
court, either state or federal, as to the judgment under

attack? Yes No XX¥x .

If yes, state what court and the case number:

N/A

21. Give the name of each attorney who represented you in

the proceeding resulting in your conviction and on direct

appeal: Janet C. Schmuck, DPD, 195 S, Sierr NV_Trial

22. Do you have any future sentences to serve after you
complete the sentence imposed by the judgment under attack?
Yes No_ xxx . If yes, specify where and

when it is to be served, if you know: N/A

7" V7: 12
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23, State concisely every ground on which you claim that
you are being held unlawfully. Summarize briefly the facts
supporting each ground. If necessary you may attach pages
stating additional grounds and facts supporting same.

(a} Ground one: PETITIONER WAS DENIED HIS

CONSTITUTIONAL RIGHTS TO EFFECTIVE ASSISTANCE OF COUNSEL DURING
ALL CRITICAL TRIAL STAGES, IN VIOLATION OF HIS SIXTH.AMENDMENT

RIGHTS.
Supporting FACTS {Tell your story briefly without citing cases

or law): SEE ATTACHED PAGE 8-3

(b) Ground two: PETITIONER WAS DENIED HIS
CONSTITUTIONAL RIGHTS TCO EFFECTIVE ASSISTANCE OF COUNSEL DURING
ALL APPEAL STAGES, IN VIOLATION OF HIS SIXTH AMENDMENT RIGHTS.

Supporting FACTS (Tell your story briefly without citing cases

or law): SEE ATTACHED PAGE 8-C

(c) Ground three: THERE WAS ACTUAL PROSECUTORIAL
MISCONDUCT DURING ALIL, STAGES OF THE CRIMINAL PROCESS IN VIOLATION
OF PETITIONER'S Sth, 6th and 1l4th AMENDMENT RIGHTS,

Supporting FACTS (Tell your story briefly without citing cases

or law}: SEE ATTACHED PAGE 8-D

{d) Ground four: THE TRIAL COURT COMMITTED CONSTITU-
TICNAL ERRORS THAT DEPRIVED PETITION OF HIS RIGHTS TO 2 FAIR AND
IMPARTIAL TRIAL IN VIOLATION OF HIS 5th, 6th and l14th AMENDMENT
RIGHTS UNDER THE CONSTITUTION.

Supporting FACTS (Tell your story briefly without citing cases

or law):_ SEE ATTACHED PAGE 8-1D

WHEREFORE, Petitioner prays that the court grant
petitioner relief to which he may be entitled in this

proceeding.

V7.13
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EXECUTED at ELY, NEVADA ' on the 3”"”“/ day

of _umamm MR , 1996 .

QZM/@&%@Q

Signature of Petitioner
CHARLES JOSEPH MAKI

P.O. BOX 1989

Address
ELY, NEVADA 89301

PETITIONER DID NOT PREPARE THIS PETITION

IT WAS PREPARED BY AN INMATE LAY ASSISTANT.
Signature of Attorney (if any)

Attorney for Petitioner

Address

VERIFICATION

Under penalty of perjury, the undersigned declares that he
is the petitioner named in the foregoing petition and knows the
contents thereof; that the pleading is true of his own
knowledge, except as to those matters stated on information and

belief, and as to such matters he believes them to be true.

cla»!/a«?” A

Signature of Petitioner
CHARLES JOSEPH MAKI

Attorney for Petitioner
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CERTIFICATE OF SERVICE BY MAIL

I, H MAKI

, hereby certify pursuant

to N.R.C.P. 5(b), that on the 3&/ day of R MAY

1996 , I mailed a true and correct copy of the foregoing

PETITION FOR WRIT OF HABEAS CORPUS addressed to:

E.K. McDANIEL, Warden

Respondent prison or jail official
ELY STATE PRISON
P.0O. BOX 1988
Address
ELY, NEVADA 85301

Attorney General
Heroes Memorial Building
Capitol Complex
Carson City, Nevada 89710

DOROTHY NASH HOILMES

District Attorney of County of Conviction

WASHOE COUNTY DISTRICT ATTORNEY
P.O. BOX 11130

Address
RENO, NEVADA 89520

Chéiuuﬁxébfiwﬁhhﬁ;

r

Signature of Petitioner

CHARLES JOSEPH MAKI
P.O. BOX 1989
ELY, NEVADA 89301

Patitioner In Pro Se

-10-
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MAKTI v. McDANIEL, et al.,
CASE RO. CR94-0345

GROUND ONE SUPPORTING FACTS:
PAGE 8-A

1. Petitioner hereby incorporates all the supporting facts contained
in Grounds Two, Three and Four to this Ground as if fully set forth
herein by reference thereto. 2.) Petitioner's trial counsel failed
to move the trial court for a psychiatric evaluation of both alleged
victims after it was determined by her that Desiree Menees and Summer
Menees were going to testify. 3.) Counsel failed to move the trial
court for a psychiatric evaluation of Desiree Menees after reviewing
the photographs that were taken of her during the physical examination
conducted by C. Peele, as well as Ms. Peele's report that indicated
that Desiree's examination snowed a ncrmal hymen. 4.) Counsel failed
to move the trial court for a psychiatric evaluation after it was
disclosed to her by the petitioner that tm# victim's father had
sexually assaulted both victims before and had been investigated tor
this alleged acts of sexual assault. 5.) Counsel failed to move the
trial court for a psychiatric evaluation of the two (2) alleged
victims after it was determined that Summer Menees had extensive
evidence of extensive sexual abuse, as was disclosed in C. Peele's
reports, which demonstrated that Summer had been priorly sexually
assaulted by unknown individuals. 6.) Counsel failed to move the
trial court for an order allowing for the physical examination of both
alleged victims, so that ccunsel would have expert evidence and
testimony on the actual evidence of any sexual assaults, as well as
counsel would have had testimony that would have contradicted C.
Peele's testimony that a hymen will heal and grow back, this is
entirely false, as a hymen will not grow back. 7.} Counsel failed to
properly investigate any of the facts that petiticner gave to counsel
prior to trial, such as that petitioner did not make any calls to Gary
Menees, except for one call made some eight (8) days after
petitioner's arrest, which could have been verified by phone bills;
the fact that Gary Menees had sexually assaulted his two (2) girls
prior to the alleged incidents involving the petitioner; other
individuals that lived in the same apartment complex that knew that
Gary Menees had sexual assaulted the two girls, and that John, a young
boy whe lived in the same apartment complex had sexual intercourse
with both of the girls/victims prior to any allegations being brought
against petitioner. 8.} Counsel failed to ask direct guestion about
petitioner’'s tattoos and where they are located on petitioner's lower
parts of his body, i.e., on his penis and genital area, which would
have proved that the girls had never seen petitioner's privates. 9.)
Counsel failed to move the court to stop officer Stegmaieer from
leaving the court room after the pictures of petitioner's genital area
was admitted in open court, as Stegmaier went out and told the victims
about the tattoos and told them that they would have to testify about
these tattoos on rebuttal. 10.) Counsel failed to raise the issue of
the timely appointment ¢f counsel, in that petitioner should have been
appointed counsel within 72 hours of his arrest, but was not appointed
counsel until his arraignment hearing in justice court, which was some
eight (8) days after petitioner's arrest. This was prejudicial to
petitioner, in that he allegedly called individuals and he talked with
officer Stegmaier while in the custody of the jail.

* %% (CONTINUED ON ATTACHED PAGE B-B)}***
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MAKI v. McDANIEL, et al.,

CASE NO. CR94-0345

GROUND ONE SUPPORTING FACTS CONTINUED:
PAGE 8-B

11.) Counsel failed to move the court for a continuance to discuss
with petitioner the guilty plea and plea bargain that counsel had
obtained for petitioner, in that petitiomer did wish to plea guilty to
the charges of lewdness and was willing to plead to the charges that
he had admitted committing but was not willing to plead to the charges
that he did not committee but counsel would not fully and properly
explain this to petitioner. 12.) Counsel failed to inform the court
that she had a conflict of interest in the representation of
petitioner after she reviewed the letter that was allegedly written by
J. Coombs, in that <counsel's representations of petitioner
discontinued and she was only going through the motions, as this was
what she told petitioner. 13.) <counsel failed to move the court for
disclosure of any payments made to Ms. Coombs by the prosecution
and/or secret witness programs, to demonstrate that she had a motive
to lie, in that Ms. Coombs was paid $5,000.00 for her testimony.
14.) Counsel failed to call rebuttal witnesses after Ms. coombs was
allowed to testify. See attached affidavits. 15.) Counsel failed to
obtain an NCIC report of Ms. Coombs arrests, which would have proven
that she had in fact been arrested and that the statements contained
in the affidavits attached were true and that the statements given to
counsel by petitioner were true. 16.) Counsel failed to move the
trial court to dismiss Court II after it was determined that the jury
could not reach a verdict om this Count. 17.) Counsel failed to
properly object to the admission of the video taped interviews of the
two (2) alleged victims, as this was overly prejudicial and only
cumulative, as there had been three (3) individuals that had testified
to the same alleged facts that were covered in the video taped
interviews of the victims. 18.) Counsel failed to present any
defense witnesses, such as those that were willing to testify. See
attached affidavits.

V7.17
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MAKI v. McDANIEL, et al.,
CASE NO. CR94-0345

GROUND TWO SUPPORTING FACTS:
PAGE 8-C

l.) Petitioner hereby incorporates all the supporting facts contained
in Grounds ©One, Three and Four to this Ground, as if full set forth
herein by reference thereto. 2.) Counsel failed to raise the issue
that the trial court erred in not ordering a psychiatric evaluation of
both the alleged victims prior to trial, to determine whether the
victims had been priorly sexually assaulted by their father or other
individuals. 3.) Counsel failed to raise the issue that the trial
court erred in failing to order a physical examination of both alleged
victims to determine what, if any injuries were caused by the
petitioner's admissions. 4.) Counsel failed to raise the issue that
the trial court erred in denying the petitioner's motion/request for
appointment of new counsel on April 3, 1994. 5.) Counsel erred in
not raising the issue that the trial court erred in admitting the
videotaped interviews of the alleged victims, in that these interviews
were cumulative in nature and had already been testified to by three
(3) other witnesses. 6.) counsel failed to raise the issue that
Count II was never dismissed by the trial court nor did petiticner's
trial counsel move to have this count dismissed after it was
determined that the Jjury could not reach a verdict. 7.) Counsel
failed to raise the issue that there was actual and prejudicial
perjury offered by the prosecution witness C. Peele, in that a hymen
will not heal by growing back. 8.) Counsel failed to raise the issue
that the trial court erred in not excepting the petitioner's gquilty
pleas to the counts that he had admitted to committing. 9.) Counsel
erred in not raising that the trial court clearly demonstrated bias
and prejudice against the petitioner at the plea change hearing and
during the trial stages and that the trial court clearly demonstrated
that the court had determined that petitioner was guilty. 10.)
Counsel failed to raise the issue that the prosecution failed to turn
over eavidence that was in its possession for over three (3) months,
the picture of the victims vaginas. 11l.) Counsel failed to raise the
issues of prosecuteorial misconduct, as more fully set forth in Ground
Three of this petition. 12.) Counsel failed to raise the issue that
petitioner was not appointed counsel in a timely fashion, in that
petiticner was without counsel for over seven (7) days after he was
arrested by police officers and formally charged. 13.) Counsel
failed to raise the issue that the statement of petitioconer's that was
admitted into evidence was not properly edited before it was admitted
for the juries review, in that there were portions of said interview
that were admitted even though petitioner had invoked his rights to
remain silent. 14.) Counsel erred in not raising the issue that
after petitioner invoked his rights to remain silent that any and all
statements made were inadmissible at trial, even though they were
obtained through a video tape, this invaded the petitioner's rights
without his knowledge or approval. 15.) Counsel failed to raise the
issue that there was an actual and continuing conflict of interest
between the petitioner and his trial counsel, in that she had been
sexually assaulted before and she believed that petitioner was guilty
and she would not present actual defenses that petitioner had
available to nhim.

8-C
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MAKI v. McDANIEL, et al.,

CASE ‘NO. CR94-0345
GROUND THREE SUPPORTING FACTS:

PAGE 8-D

1.) There was actual prosecutorial misconduct that caused actual
prejudice to the petitioner, that deprived petitioner of a fair and
impartial trial. 2.) The prosecution withheld pictures o©f .the

victims vagina that were critical to the state's case and that would
have proven that petitioner had not sexually assaulted Desiree, as
that petitioner was unable to have an expert review these pictures
prior to trial. 3.) The prosecutcr allowed his witness to perjure
herself, C. Peele, in that the prosecutor knew and/or should have
known that the hymen does not heal and/or grow back, as the prosecutor
had used Dr. Coulter, the director of SAINTS and has priorly testified
that the hymen does not heal but scars and will not grow back. The
prosecutor was aware of this and still condoned the perjury of C.
Peele, thus this was suborn-perjury. 4.) The prosecutor acting in
concert with Officer Stegmaier informed the two (2) alleged victims of
the petitioner's defense that the victims had never seen petitioner
without his clothes on and the petitioner's tattoos would verify this,
the prosecutor told and/or instructed and/or allowed Stegmaier to tell
and/or inform and/or show the two (2) victims the pictures that were
going to be offered in the defenses case. Thus, this is why the
victims were able to make the identification of the tattocs as they
did in rebuttal.

GROUND FOUR SUPPORTING FACTS:

1.) The trial ccurt erred in not removing himself from the
petitioner's case because of bias and prejudice against the
petitioner. 2.) The trial court erred in not making a factual

determination as to the reasons that petitioner wanted to dismiss his
counsel prior to trial. 3.) The trial court erred in admitting the
videotaped interviews of the two (2) victims at the time of trial, as
this was cumulative and only prejudicial to petitioner, as there had
already been three (3) witnesses that had testified concerning this
testimony and evidence. 4.) The trial cocurt erred in denying
petitioner's motion for a continuance to have an opportunity to review
and examine the pictures that the state had withheld from the defense,

5.) The trial court erred in allowing C. Peele to perjure herself
when she testified that the hymen grows back and heals, as the trial
court is aware that this is not true at all. 6.) The trial court

erred in not allowing the petitioner and his counsel time to discuss
the quilty plea that was being entered by the petitioner. 7.) The
trial court erred in not dismissing Count II after the jury could not
reach a verdict. 8.) The trial court erred in allowing all of the
taped interview of the petitioner even after petitioner had invoked
his rights to remain silent. 9.) The trial court erred in not making
a factual determination as to what the conflict of interest was
between petiticner and his trial counsel. 10.) The trial court erred
in not ruling that petitioner's rights to counsel at all critical
stages o©f the «c¢riminal proceedings because petitioner was not
appointed counsel until after 7 days.

8-D
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No, 26049

“/F'@/: F?L ED

CHARLES JOSEPH MAKI,

20 A;‘lant,

™ - & £

vs. s
THE STATE OF NEVADA, : o OCT 04 1995
Y S *»-.frh
Respondent. e, f\ gLeanrqu\Er}hEBﬁg%Lﬂr
gy
ORDER _DISMYSSTNG APPEAT,

This is an appeal from =a judgmznt off conviction,
entered pursuant to a ju:yAverdict, of three counts of sexual
assault on a child under the age of’fourteen years and five
counts of lewdness with a child under the age of fourteen years.

Charles Joseph Maki ("Maki") was charged with five
counts of sexual assault on a child under the age of fourteen
years and five counts of lewdness on a child under the age of
fourteen years. Maki was found guilty of all but two counts of
sexual assault. Maki appeals, arguing that (1) his confessions

were obtained in violation of his constitutionai rights; and (2)

the district court erred by allowing evidence of uncharged priorA

bad acts to be admitted during the sentencing hearing.

We conclude that Maki's arguments are without merit.
First, he was not "in custody" before he was read his Miranda
warnings. See Oregon v. Mathia?on, 429 U.5. 492 (1977).
hccordingly, any incriminating staéements he made during this
time were admissible.

Second, after Maki was "in custody," read his Miranda
warnings, and invoked his right to remain silent, the police did
not "scrupulously honor" his right to remain silent. See
Michigan v. Mosley, 423 U.S5. 96, 104 (1975). However, because
the parties stipulated to exclude portions of the police
interview, there was only one incriminating statement admitted
at trial that was obtained in violation of Maki's Fifth

Amendment right. We conclude that the admission of this

V7. 20
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i?*tement result in harmless error. See ﬁeat v. State,
105 Nev. 199, 202, 772 P.24 1294, 1297 (1989).

Finally, the district court did not err by allowing
evidence of uncharged prior bad acts to be admitted during the
sentencing hearing because the uncharged bad acts were supported
by evidence, Maki's half-sister personally testified, and the
district court did not necessarily have to rely upen these acts

.o sentence Maki as it did. Compare Goodson v. State, 98 Nev.

| 493, 495-96, 654 P.2d 1076, 1007 (1962). |

In view of the foregoing, we conclude that Maki’s

appeal lacks merit. Accordingly, we

ORDER this appeal dismis )
s G

Steffen
, J.
. ¢ J-
SpyAY 67
"“, J.
uhearlng
4
Ve, , J-
Rose ™

cc: Hon. Steven R. Kosach, Judge
Hon. Frankie Sue Del Papa, Attorney General
Hon. Richard A. Gammick, District Attorney
Jack A, Alian Group,
Judi Bailey, Clerk

N e ——
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AFFIDAVIT OF CHARLES JOSEPH MAKI

THE STATE OF NEVADA }
}ss:
COUNTY OF WHITE PINE )

1, CHARLES JOSEPH MAKI, first being duly sworn and under my own
cath, do hereby depose and state as follows:

1. That I am over the age of twenty-one (21) and full competent
to testify to the matters set forth herein, and that the facts set
forth herein are of my own personal knowledge, except for those made
on belief and information supplied to me by others.

2. That I am the petitioner in Case No. CR94-0345, Maki w.
McDaniel, and that I have read the petiticn and affidavits that have
been submitted to the court for consideration and I believe same to be
true and correct.

3. That I was represented by Janet Schmuck during the pre-
trial and trial stages ¢f the criminal proceedings in State v. Maki,
Case No. CR94-0345, a court appointed Washoe County Public Dafender.

4. That I was represented by Robin Wright, a court appointed
private attorney to represent me on my direct appeal to the Nevada
Supreme Court from the Judgment of conviction entered on May 17, 1994
in case number CR94-0345, appeal case number 26049, said appeal
dismissed on October 4, 1995,

5. That I had advised Ms. Schmuck that Gary Menees had been
investigated for the sexual assaulting of his two young girls, Desiree
and Summer on several occasicns prior to any allegations made by this
two {2} ipdividuals against myself.

6. That T had advised Ms. Schmuck that Desires and Summer had

had sexual intercourse with a young boy that lived in the same

apartmeént complex, a John, but she would not investigate this fact.

-1~
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7. That I had advised Ms. Schmuck that she needed to obtain the
records from Social Services in Washoe County, Nevada to prove that
the two (2) alleéed victims had been sexually assaulted prior to any
allegations being made against me, but she would not investigate these
facts prior to trial.

8. That Ms. Schmuck told me and advised me that I was guilty and
that I was stuck with her and that there wasn't anything that I could
do about it and that she would go through the motions so that Qhe
would be doing her duty and obligations.

9. That I asked Ms. Schmuck to obtain psychiatric evaluations of
both the alleged victims, as this would prove that they were lying
about the allegations against me, Ms. Schmuck stated that she would
not request or apply for such an order from the court.

10. That I requested of Ms. Schmuck to obtain a physical
examination of both the alleged victims, as this would demonstrate
that I had not had any sexual contact of any kind with the two (2)
alleged victims, Ms. Schmuck refused to apply to the court for such an
order allowing for this examination.

11, I requested of Ms. Schmuck to subpoena the following
witnesses for their testimony at trial: Paul Grubbs, John (Mr. Grubbs
step son), Curtis S. Woods, Esther Maki (Chong), Shirley J. Maki
(mother), and other persons that lived in the same apartment complex
during the time of the alleged sexual assaults, Ms. Schmuck refused to
call and/or subpoena any of these witnesses, as she stated I was
guilty and there was no reason to bring all these people in to testify
on my behalf.

12. That I asked Ms. Schmuck to obtain my school records to
prove that I was not even in the states that Ms. Coombes testified and

stated I was in when she said I was, This was refused too.

—2- V7.23
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13. That I reguested Ms. Schmuck to advise the trial court that
there was an actual conflict of interest between herself and me,
because she had been sexually assaulted in the past and sh2 believed
that I was guilty and would not present a proper defiense for me.

14. That I requested Ms. Schmuck to ask the two (2) alleged
victims to describe the tattoos that are on my lower body, which would
have proven that they had never seen my lower body, Ms. Schmuck said
she would not ask such a personal question of the two (2) alleged
victims, as I had put them through enough already.

15, That Ms. Schmuck failed to object to Officer Stegmaier
taking a copy of the pictures of my tattoss out to the two (2) alleged
victims to show them so that they would be able to testify about the
tattoos on rebuttal.

16. That Ms. Schmuck entered 1int¢ stipulations with the
prosecution without my knowledge and/or consent, which were highly
prejudicial to me.

17. That Ms. Schmuck would not inform the trial court that I was
totally willing to plead guilty to the acts that I had committsd,
which only amounted to lewdness, as Ms. Schmuck stated that I had to
plead guilty to sexual assaults because that was what the two (2)
victims said I did.

18. Ms. Schmuck would not request of the trial court for a
continuance s¢ that she could and would fully explain to me what the
plea negotiations were and what the penalties were for each count.

19. Ms. Schmuck would not move the trial court to dismiss Count

IT1 of the information, even after the jury could not reach a verdict.

V7.24
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20. I requested in writing to Ms. Wright to raise specific issue
on my direct appeal concerning Ms. Schmuck's actions, the prosecutions
acticons and the trial courts actions, but Ms. Wright would not raise
these issues, as are set forth in Ground Two of the instant petition.

21. Ms. wright would not present and/or raise the issues that I
have raised in the instant petition, even though these are clearly
colorful 1issues and claims that are supported by evidence and
affidavits, as well as the record.

22, That Ms. Schmuck did not discuss with me any defenses that
could be raised or that would be raised by her during trial, as I was
the one who advised her about the tattoos and that this would prove
that I had not committed the alleged acts.

23. Ms. Wright would not discuss with me the issues that I
requested her to raise on direct appeal, but would only say that I had
to raise and present thess claims in a post-conviction petition, as
they could not be raised during the direct appeal proceedings.

24. Ms. Wright would not even present the claim that the trial
court erred 1in not appointing me new ccunsel after I requested new
counsel, and the court w2uld not even conduct a hearing on this
request.

2>5. That I attempted in every mzans I know to get my counsels of
record to protect my constitutional rights through the proper means,
the courts and on direct appeal, but neither counsel would represeat
any of the claims and/or defenses that I reguested them to present to
the courts.

26. That this petition was not prepared by myself but was
prepared by an inmate lay assistant, MICHAEL R. EVANS (DULIN) NDOP
#26022, and that he prepared this petition for no benefits to himself

-4
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but sclely to assist me in obtaining justice and the relief that is
requested in this action.
Further affiant sayeth not.
2/ MRY
Dated this .3 day c¢f Apeil, 1996.
Submitted by:
N

CHARLES J. MAKI
PETITIONER IN PRO SE

VERIFICATION UNDER PENALTY OF PERJURY

I, CHARLES JOSEPH MAKI, do hereby verify that the above is true
and correct and made under the penalties of perjury, as set forth
under NRS 208.165, and that all the facts and statements made herein
are of my own perscnal knowledge, except for those made under belief.

MAY
Cated this 32/ Gay of Aprit, 1996.

SUBMITTED BY:

p/m»zﬁvc?‘m/ﬁé

CHARLES J. MAKI
P.O. BOX 1989-42820
ELY, NEVADA 89301

Petitioner In Pro Se
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PAUL GRUBBS PAGE #1
AFFIDAVIT

First being duly sworn and under the penality do hereby despose
and state as follows:

1. That I am over the age of (21) twenty one years of age and
am fully compentent to testify to the matters set forth herein,

and that all statements are made of my own personal knowledge
and belief,

2. That on January 19, 1994, and prior to that date I lived at
1015 Nevada street #5 Reno NV. 89504. ‘

3. That 1 personally knew Charles Maki as he lived in the same

appartment complex that I live in, and he lived in apartment
Number 8.

4. That Mr. Maki and I worked on his truck on january 1B & 19
1994 that on January 1% 1994 mr. Maki and I were drinking beer
and two {2) plain clothes police men came up and arrested Mr.
Maki, At least I believed that Mr. Maki was under arrest as the
officers took him away Mr. Maki in my opinion was intoxicated
as he and my self had been drinking beer all that day.

S. My step son John knows both of the girls that Mr. Maki is
alleged to have sexually assaulted, as they were his playmates.

6. Mr. Maki contacted me after he had been arrested and asked
me if I would be willing to come to court for him and testify

in his behalf; I told Mr, Maki that I would be willing to testify
in his behalf.

7. I could have offered testimony of Mr. Maki's caricture and
how he acted around the alleged victims, as well as testamony

concerning the girls, as well as there father and how he treated
them. ’

8. I could of also offered testimony concerning the fact that
the (2) two alleged victims were always left alone by there father.

9. That a Ms. Smuck left a card on my door and I attempted to
centact her at the phonr number that she left but she never did
return my calls, until right before Mr. Maki's trial.

10. 1 left messages for Ms. Smuck on several occasions that I
was willing to testify for Mr. Maki and that I had vital information
that would assist Mr. Maki and his defence.

11. I could of also testified that the alleged victims were baby
sitted by a single male friend of there fathers and that it is
my beliefe that he is the person that may have assulted the two
victims the friend of the fathers was named francis, at least
that is what I believe his name to be.

12. I finally contacted Ms. Smuck and she told me that Mr. Maki
did not want nor need me to testify for him, as the state did
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not have a case and that Mr. Maki would be found innocent.

13. To my personal knowledge Mr., Meneese has been investigated

by the child welfare dept. and the Reno police dept. in 1992

for allegations of child abuse, Lewdness with a minor and possible
sexual assault of his own children; This was due to Mr. Meneeses
habbit of getting drunk and telling others of his habbit of taking
showers with the girls and running around the house nude in front
of the children. '

14. Mr. Maki did watch Mr. Meneeses girls on occasion, as Mr,
Meneeses would leave his girls with anybody that would watch
them for him when he wanted to go out drinking and gambling.

15. on many occassions when I would go up-stairs to Chucks (Mr.
Maki's) Apartment and I would notice that Mr. Meneeses girls
were at home alone and this would be until late at night.

16. It was not uncommon for Mr Meneese to leave his girls at
home alone and the girls would have boys over while there father
was gone, either at work or drinking and gambling at the Gold
dust west casino in Reno.

17. Mr. Meneese told me he would get back at Mr. Maki Because
Mr, Meneeses ex-girl friend left him and moved in with chuck

( Mr. Maki) next door, she stayed there from Nov. 1993 to Dec.
1993 until Mr. Meneese made to much trouble for her.

18. Mr. Meneese bragged a few times when he was drinking how

he had beat the system and would never have to go to jail for

the acts he did with his girls; I understand there was testimony
by the girls of lewd acts by the father dquring Chucks {(Mr. Maki's)
preliminary hearing.

19. In December of 1993 Chuch and the down stairs tenant that
lived in theApts. caught the younger of the alleged victims with
a boy in the girls bed room doing a sexual act.

20. Mr, Maki and the tenant both told Mr. Meneese about the above
stated incident and Mr. Mencese stated that is was no big deal
that it has happend in the past.

21. I told Ms. Smuck of this too, and she stated that this information
was not needed. I also gave her the names of the people next

door that had personal knowledge of the incident stated in paragraph
#19.

22. Mr. Maki told me to go ocut and find the people that had lived
in the apartment complex because Ms. Smuck had told him (Mr.
Maki} that nobody wanted to come and testify for him; I told
chuck that this was not true, as I had given Ms. Smuck the names
as well as information but Ms. Smuck stated that this information
was not needed because the state did not have a case.

23;,.1 don't understand Ms, mucks,Judgment, when she could have
called many witnessés that Iived in tRe same apartment complex
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and know the people and fact of this case,
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STATE CF YEVADA
COUNTY OF WHITE PINE

I, Surics 8, weorE (LBMA LEVIN C, ANDERQON) first being duly
sworn and under the peralty of perjury, do hereby despose and
state az follows:

I, Trh:at I am over the age of {21) twenty one and am fully compeient

o teatify tc the matters set-forth herein, and that all of the statemwn-
enis centained terein are of my own persunal knowledge and belief,
-« Trhat I heve knowen Charles Meki and his sister "Joslynn maki
Combs" for {13) thirteen years.

3. I first met Joslynn Maki Combs through a few friends whoe rode
and were mewbers of a motorcycle club called the mcnguls in the Rene
and Carson City area while partying up in lake tahoce in"1982" she
way 97 or 1¢ years old and I was 2ither 15 or 162.

4. I knew Jeslynn Maki Combs about 3 vears and partied with and
dated her on and off during these years, she was a very wild young
lady who 2njoyed Sex and drugs and would trade Sexual favores allo:
of time to just about anyone for drugs she was known as a bag whore
amcngst the bikers and other people that we both hung around with.

5. Chicken Bob or C.B. as he was calledand Mike Fried. AKA Colcnel
toth of these men wers her boyfriens atl one time or ancuther and
hoth were members of the motcorcycle ¢lub thalt I hung out with they
introduced us, they as well as my self aleong with many others that
I can think of in the Reno & Carson City area can testify in court,
thzt Ms, Coombs was a knowen thief and drug whore for years and was
known to lie about anything if it would get her drugs or money or
just to be the center of attention.

6. During the time that I datad Joslynn Maki Combs she was I think
a run away I lived at 1420 N. Edmonds St.Carson City NV, and on arizcna
street and on and off at a friends house at 200 E. 2#TH ST. in Sun
¥ally Nv. she was living in Leke Ta.oe and in carson City %, 7w who
ecver wculd take her in mostly the bikers wculd just pass her arcund
from cne to anouther, and when she lived in Tahoe she wgs Prostuting
har bodvy and staving with anouther Prostute,

7. From My understanding she didnt get along with her family very
well I can remember time when she stole from them, she =ven onca
stole {I believe it was her Dads) car a toyota and was trying to
sell it for parts to my friend at the junk yard*Little Johns auto
partc” located in“imound house nv) where I scmetimes worked as a parts

pullar, dfhnr that I believe that she left the state bYbscause 1 never
Za2an 0 again.
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CASE NO. CR9490345

DEPT. NO. 8

IN THE SECOND JUDICIAL DISTRICT COURT OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

CHARLES MAKT,

Petitioner,
VS. ORDER
THE STATE OF NEVADA,

Respondent.
/

This matter comes before the Court on a Petition for Writ of
Habeas Corpus which claims ineffective assistance of counsel in
a trial that was had in May of 1994.

IT IS ORDERED that Mr. David Hardy, Esq. be appointed to

represent Mr. Maki in his Petition for Writ of Habeas Corpus

regarding ineffective assistanc;dgf/counsel. -
DATED this Z;Z day of _ %/7 %996.

-
DI;’I'R'ICK UDGE
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Certificate of Mailin

The undersigned hereby certifies that on the 522 day of
;777£2%§ , 199¢&, she mailed copies of the foregoing
ORDER in Case No. (2&22764~ O.34/4  to the following:

David Hardy, Esq.
458 Court Street
Reno, Nevada 89501

Charles Maki, Inmate #42820
Northern Nevada Correctional Center
P.O. Box 7000

Carson City, Nevada 89701

Gary Hatlestad, Esq.
Deputy District Attorney

P.O. Box 11130
Reno, Nevada 89520

ADHIN%STRATIVE ASSISTANT
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CASE NO:  CrodRdaas
DEPT NO: 8

96 AG-5 P458

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

[
oo

IN AND FOR THE COUNTY OF WASHOE

¥ ¥ ¥

CHARLES MAKI,

Petitioner,
Vs,

STIPULATION AND ORDER
THE STATE OF NEVADA,

Respondent.

The undersigned attorneys hereby stipulate to extending the time at which Charles
Maki must file his Suppiemental Petition for Writ of Habeas Corpus. Maki will file said
Supplement on or before August 16, 1996.

DATED this 3/ day of July, 1996.

TRy, Q/ 7@

Gary H/ Hatlestad
Deputy District Attorney

It is so ordered.
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DAVID A. HARDY
ATTORNEY AT LAW
321 SOUTH ARLINGTON AVE,
RENO, NV 89501-2001
(702} 324-1113
FAX (702) 768-5099

34 .

CASE NO: CR94P-0345

DEPT. NO: 8

>
FILED
'96 MG 20 Pi2:58 |

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

CHARLES MAK],
Petitioner,
Vs,
THE STATE OF NEVADA,

Respondent.

¥ ¥ ¥ ¥

SUPPLEMENTAL POINTS AND
AUTHORITIES IN SUPPORT OF
PETITION FOR WRIT OF HABEAS
CORPUS

COMES NOW Petitioner, Charles Maki, by and through his attorney, David A.

Hardy, and supplements the Points and Authorities in Support of Petition for Writ of

Habeas Corpus filed on May 9, 1996. This Supplement is made and based upon the

attached Points and Authorities, the papers and pleadings on file herein, and any other

matter this Court may wish to consider.

DATED this /g74day of August, 1996.

; / M
f

»JZ 4

David A. Hardy f
321 S. ArlingtoWAve.
Reno, Nevada 89501
(702) 324-1113
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*1 MEMORANDUM OF POINTS AUTHORITIES
' 2 I. Statement of facts and procedural history'
3 On April 12, 1994, a jury convicted Maki of three counts of sexual assault on a

child under the age of fourteen years and five counts of lewdness with a child under the
age of fourteen years. Maki was subsequently sentenced to three consecutive life
sentences with the possibility of parole and five consecutive ten-year sentences. Maki

unsuccessfully appealed his conviction to the Nevada Supreme Court. See Order

W 0 @~ O O g

Dismissing Appeal, attached hereto as Exhibit A. Maki continues to insist he is innocent
10 || of the charges for which he was convicted, and but for the ineffective assistance rendered

11 | by his trial attorney, the jury’s verdict would have been different. Make also insists his

12 appellate attorney failed to raise substantial issues on direct appeal.

1 The alleged victims in this case are Desiree and Summer Menees. Desiree was
i: nine years of age during the time in question; Summer was seven. Both girls testified
16 regarding the sexual acts allegedly committed by Maki. The State also called Ms.

17 | Cathleen M. Peele and Detective James Stegmaier as witnesses. Peele testified that

18 | Summer’s hymen demonstrated evidence of multiple sexual assaults. See Trial Transcript,

19 page 141. However, Peele also testified that Desiree’s hymen presented no physical signs
20

of abuse. Stegmaier testified about his taped conversations with the girls and Maki. Maki
21
2 did not testify. Instead, Maki’s defense consisted of two witnesses: 1} an investigator who

23 took photographs of the tattoos on Maki’s body, and 2) a character witness who testified

24 || that Maki could not have committed the crimes. Both witnesses provided very brief testimony.

25

26 ||' This pleading supplements Petitioner’s Petition for Writ of Habeas Corpus. It does
not obviate any of the arguments presented in the underlying Petition, which Maki

27 preserves the right to argue should this matter proceed to a hearing.

28 2

DAVID A. HARDY
ATTORNEY AT LAW
321 SQUTH ARLENGTQN AYE,

RENQ, NV 898Q71-200T1

(702) 222.1113 V7. 35
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ATTORNEY AT LAW
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An evidentiary hearing was conducted on March 11, 1994, wherein Maki’s
attorney made an oral motion for the discovery of all evidence relating to the physical
examinations of the girls. Trial began on Monday, April 11, 1994. On Friday, April 8,
1996, the State informed Maki’s attorney that it possessed pictures that were taken during
the girls’ physical examinations a few months earlier. On the first morning of the trial
Maki’s attorney requested a continuance so she could have an expert review the
photographs and present a defense opinion. In the alternative, Maki’s attorney asked the
Court to prohibit the State from introducing the photographs. See Trial Transcript, pages
5-7. In so arguing, Maki’s attorney conceded she had access to an expert who could
provide testimony in this case. This Court denied Maki's request.

Maki was sentenced on May 17, 1994. The State informed Maki’s attorney of its
intention to call Ms. Joslyn Coombs as a witness. Ms. Coombs, who is Maki’s step-
sister, testified that Maki sexually molested her numerous times when she was a young
girl. Although Maki’s aitorney knew Ms. Coombs was going to testify, and she knew the
substance of Ms. Coombs’ testimony, she did not produce any rebuttal witnesses or
adequately prepare for cross-examining Ms. Coombs. Indeed, Maki’s attorney failed to
present any witnesses at the sentencing hearing.

II. Argument
The Sixth Amendment to the U.S. Constitution provides that Maki with the right of

effective counsel. See e.g. Lockhart v. Fretwell,  U.S. |, 113 S.Ct. 838, 122

L.Ed.2d 180 (1993). The right to effective assistance of counsel extends to sentencing
and appellate proceedings. See Paine v. State, 110 Nev. 609, 877 P.2d 1025 (1994)

(citing Strickland v. Washington, 466 1.S. 668, 686 (1984)); Weaver v. Warden, 107
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Nev. 856, 822 P.2d 112 (1991). The benchmark for measuring an ineffective assistance
claim is whether counsel’s conduct prevented a just result. The standard for reviewing
claims of ineffective assistance of counsel is as follows:

First, appellant must demonstrate that his trial counsel’s

representation fell below an objective standard of

reasonableness. Second, appellant must show that counsel’s

deficient performance prejudiced the defense to such a degree

that, but for counsel’s ineffectiveness, the results of the trial

would probably have been different.

Jones v. State 110 Nev. 730, 738, 877 P.2d 1052 (1994) (citing Davis v. State, 107 Nev.
600, 601-02, 817 P.2d 1169, 1170 (1991)).

The guarantee of "effective assistance” must have some meaning; otherwise, it is
superfluous. An effective attorney adequately investigates the facts, considers all viable
theories, develops evidence to support such theories, and makes reasonable investigations
in preparing the case or makes a reasonable decision not to conduct a particular

investigation. Foster v. Lockhart, 9 F.3d 722 (8th Cir. 1993). See also State v. Love,

109 Nev. 1136, 865 P.2d 322 (1993) (stating that counsel’s failure to contact and
interview known potential witnesses, and the subsequent failure to call such witnesses at
trial, may constitute ineffective assistance of counsel). Maki submits the representation he
received from his trial and appellate attorneys fell below the objective standard expected

of criminal attorneys and prejudiced his defense. Maki supporis his position as follows.

1. Maki’s trial attorney failed to obtain psychological and physical ¢xaminations of
the victims.

Maki provided evidence to his trial attorney indicating that Desiree and Summer
might have been sexually assaulted on previous occasions. The girls’ own father may
have acted in a sexually inappropriate manner toward the girls. Maki also informed his

trial attorney that Desiree had been sexually active with a young neighbor boy by the

4
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name of "John." Maki’s attorney failed to investigate these issues or hire a psychologist
to independently interview the girls. The Nevada Supreme Court’s decision in Felix v.
State, 109 Nev. 151, 849 P.2d 220 (1993), illustrates the importance of a defendant’s
psychological examination of a child sexual assault victim. Unfortunately, a child’s
testimony is malleable and susceptible to different influences. Maki should have been
given a chance to have his own psychologist examine the girls and determine the factual
bases for their testimony. This is particularly true in light of Ms. Peele’s own testimony
that Summer demonstrated abnormal behavior. See Trial Transcript, page 136.

In Dumas v. State, 111 Nev. 1270, 903 P.2d 816 (1995), defense counsel failed to

obtain psychological evidence of the defendant. The Supreme Court reversed the
conviction because failure to present psychological or other evidence pertaining to mental
status renders the representation ineffective. The Court also noted that counsel has a duty
to make reasonable investigations and not just rely upon the State’s expert. Dumas
applies to this case by analogy. Maki’s counsel had evidence that the girls may have been
sexually assaulied in the past. If true, the assaults may have affected the trustworthiness
of the girls’ trial testimony. Maki’s attorney should have sought a psychological
examination of the girls.

Similarly, Maki’s attorney should have sought an independent physical examination
of the girls. As noted, Ms. Peele testified that Summer’s hymen showed evidence of
multiple abuse. However, Summer testified that Maki penetrated her vagina with his
penis on one occasion. Although Desiree’s hymen did not show any evidence of abuse,
Ms. Peele testified her examination did not preclude the possibility that such abuse had

occurred. This is an important point that Maki’s attorney failed to challenge. As noted in
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Medical Examination for Sexual Abuse: Have We Been Misled?, attached hereto as

Exhibit B, there are serious difficulties with diagnosing sexual abuse on the basis of

ano/genital examinations. Indeed, the attached article states in relevant part:

¥}

Likewise, it might seem obvious that a normal ano/genital
examination is no help in establishing molest. Such normal examinations
are, nonetheless, frequently termed "consistent with” sexual abuse. Rarely
is this followed by a statement indicating that a normal examination is
equally consistent with no abuse. Take, for example, the case in which the
doctor wrote, "The normal size of her vagina is not an uncommon finding
in girls who have been fondled although not deeply penetrated into the
vagina. This finding is still consistent with someone attempting to stick
their finger into the vagina."

Given that with many victims of molestation the medical examination
10 will be normal, it follows that every child’s anatomy is "consistent with"
molest because normal anatomy is also consistent with nontraumatic molest.

(s T e e L~ 2 B & B -

11
See Id. at 1-2.
12
13 Maki has been convicted of sexually assaulting a girl whose physical examination

14 | was inconsistent with her trial testimony. Maki’s attorney should have retained an expert

15 | to analyze and possibly challenge Ms. Peele’s opinion.

16 2. Trial counsel failed to allow Maki to testify.

17

Criminal defendants have the right to testify on their own behalf. See Rock v,
18
9 Arkansas, 483 U.S. 44, 49 (1987). Counsel must advise a defendant of his right to
20 testify. U.S. v. Teague, 953 F.2d 1525 (11th Cir. 1992). In this case, Maki’s trial

21 || counsel erred when she refused to call Maki to the witness stand. Maki submits that he

22 || told his attorney on numerous occasions he wished to testify. Maki further submits that

23 | when his attorney finally told him he could not testify he became disruptive, turning a
24 table to the ground and asking a sheriff’s deputy to remove his attorney from the room.
Z: Maki was not allowed to testify because the Deputy District Attorney would "eat him
27 alive.” If this is true, Maki’s attorney deprived Maki of his fundamental and

28 6

DAVID A. HARDY
ATTORNEY AT LAW
221 $OUTH ARLINGTON AVE,
RENG, NV 85501.2001

{702} 324-1113 V7 39

FAX (702) 786-5099




O Ny U

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

DAVID A. HARDY
ATTORNEY AT LAW
321 SOUTH ARLINGYON AVE.

RENO. NV 88501-2001
{702) 324-1113
FAX (702} 7B8-5099

10 o o

constitutional right to testify on his own behalf,

3. Maki’s trial attorney had a conflict of interest that prevented full and fair
representation.

An attorney owes a duty of loyalty to her client. This includes the responsibility
of providing meaningful assistance. See Frazer v. U.S., 18 F.3d 778 (Sth Cir. 1994).

See also Clark v. State, 108 Nev. 324, 831 P.2d 1374 (1992). In Frazer, the court held

that the attorney’s verbal assault and threat to compromise the defendant’s case was
inconsistent with the duty of loyalty. In this case, Maki and his trial attorney had a
conflict of interest that infected the fairness of these proceedings. Maki was informed by
his attorney that she had an experience with sexual assault which prevented her from fully
representing his interests. Maki submits his attorney told him she did not want to
represent him, but she would go through the necessary motions. More importantly,
Maki’s relationship with his attorney deteriorated to the point that they could not have
meaningful discussions about the case. Maki even filed a request to have his attorney
removed from his case, which was denied by this Court.

In limited circumstances, a defendant is relieved of responsibility of establishing
the prejudicial effect of his attorney’s ineffective assistance. An actual conflict of interest

which adversely affects a lawyer’s performance will result in a presumption of prejudice

to the defendant. See Cuyler v. Sullivan, 446 U.S. 335 (1980); Mannon v. State, 98
Nev. 224, 645 P.2d 433 (1982). Every defendant has a constitutional right to the
assistance of counsel unhindered by conflicting interests. Maki and his attorney were in
conflict on a number of issues, which cumulatively resulted in unfair representation.
Maki and his attorney disagreed about the development and presentation of evidence,

whether Maki was guilty, and whether Maki’s attorney could disregard her personal

7
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experiences and zealously represent Maki. More importantly, Maki had a personality
conflict with his attorney that prevented almost all communications between attorney and
client. At one point Maki’s attorney informed Maki she had visited with the girls and
their father and concluded they were telling the truth. She specifically told Maki, "I think
you're guilty.” Maki’s attorney also told Maki she did not want to represent him at trial.
Maki was concerned about his attorney’s commitment to his defense and before the trial
ever began he complained to this Court, the state bar, and Washoe Legal Services. In
short, Maki’s attorney felt no loyalty to Maki, and therefore, rendered ineffective

assistance of counsel.

4. Maki’s trial attorney failed to adequately examine the girls about Maki’s
fattoo.

Maki has a large multi-colored tattoo in his pubic area. This tatioo is
unmistakable. Maki had photographs taken of this tattoo immediately after his arrest
because he knew the girls would be unable to identify it. When Maki’s attorney cross-
examined the girls she failed to elicit any testimony about this tattoo; tndeed, she failed to
even ask about Maki’s tatoos. See trial transcript, pages 55-68; 87-93. This is important
because the girls failed to specifically mention the tattoo at the preliminary hearing. After
Maki’s attorney called the investigator to testify about photographing the tatoo, the State
called the girls as rebuttal witnesses. This time, however, Summer was able to describe
the tattoo in question. Desiree still did not fully describe the tattoo, but she provided
general testimony about a tattoo on Maki’s stomach. There is some confusion regarding
the location of the tattoo Summer described. Maki submits the tattoo Summer described
is on his back near the right shoulderblade. In both cases, Maki’s attorney failed to cross-

examine the girls after their rebuttal testimony. Maki submits the girls were able to

8
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testify about the tatoo because they were coached in the hallway prior to taking the
witness stand. Maki’s attorney failed to exploit the girls’ ignorance of the tattoo during
their direct testimony. Accordingly, Maki lost his one good opportunity to show the girls

were fabricating their stories,

5. Maki’s trial attorney rendered ineffective assistance at the sentencing

.

hearing.

Approximately two weeks before the sentencing hearing the State advised Maki it
would be calling Ms. Coombs as a witness. The State also informed Maki that Coombs
was going to testify he had sexually assaulted her on numerous occasions when she was a
young girl. Despite this damning testimony, Maki’s counsel did not present any rebuttai
witnesses or otherwise attempt to discredit Ms. Coombs’ testimony. For example, Maki’s
attorney failed to investigate and expose the renumeration allegedly paid by the State for
her testimony. Maki’s attorney did nothing more than correct certain elements of the pre-
sentence report. Indeed, there was no mitigating evidence presented at all. In Brown v.
State, 110 Nev. 846, 877 P.2d 1071 (1994), the Court held that counsel’s failure to
present a complete picture of the mitigating facts constitutes ineffective assistance. The
Court noted that "when a judge has sentencing discretion, as in the instant case,
possession of the fullest information possible regarding the defendant’s life and character
is essential to the selection of the proper sentence.” The Court further noted in Wilson v.
State, 105 Nev, 110, 771 P.2d 583 (1989), that counsel’s decision to only call family
members, whose testimony appeared biased, was ineffective.

In this case, Maki informed his attorney that Mike Fried, Bob Loyal, Kevin
Anderson, and Mike Vendramin could be called to discredit Ms. Coombs’ testimony.

Maki’s attorney apparently failed to investigate these men as possible witnesses. Maki’s

9
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attorney could also have called a number of character witnesses. In particular, Maki
submits that Ken Daniels, Linda Stalings, Paul Grubbs, Gale Thomas, and Carla Scarpa
would have testified in his behalf. Unfortunately, Maki’s attorney failed to investigate
these people as possible witnesses. Representative affidavits are attached hereto as Exhibit
C. Maki submits that had his attorney done a better job at the sentencing hearing he
would have received a lesser sentence.

6. Maki was not arraigned within 72 hours of being arrested.

Maki was arrested on January 19, 1994. However, he was not arraigned until
January 25, 1994. He did not receive counsel until some time after that. Maki submits
that the delay between his arrest and arraignment violates NRS 171.178 and is grounds for
vacating his judgment of conviction. See Powell v. State, 108 Nev. 700, 838 P.2d 921

(1992), vacated, _ U.S. __, 114 S.Cr. 1280 (1994).

7. Maki’s appellate attorney failed to raise critical issues on direct appeal.

A criminal defendant is entitled to effective assistance of counsel during the
appeals stage of a proceeding. Again, the relevant standard is whether the attorney’s
conduct fell below the reasonable standard expected of similar attorneys, and whether the
ineffective assistance prejudiced the defendant’s defense. In this case Maki’s appellate
attorney raised three issues on appeal: 1) whether the court erred when it admitted Maki’s
statements to the police, 2) whether the court erred when it admitted Maki’s confession,
and 3) whether the court erred by allowing Ms. Coombs to testify at the sentencing
hearing. As depicted in Exhibit A, the Supreme Court dismissed Maki’s appeal.

Maki’s appellate counse! failed to challenge this Court’s decision denying his

request for a new atiorney. Based upon the apparent conflict between Maki and his

10
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attorney, which destroyed even their ability to communicate, this decision was erroneous.
Maki’s appellate attorney also failed to challenge this Court’s decision denying Maki’s
request for a continuance so Maki could retain a defense expert. As noted, the State
withheld critical evidence until three days before trial, This severely prejudiced Maki’s
defense because the girls’ testimony was inconsistent with Ms. Peele’s explanation of the
photographs. WCDCR 13 provides that continuances may be granted for "good cause.”
Maki submits he had good cause for a continuance, and this Court’s decision was an abuse
of its discretion. Maki also alleges his appellate attorney should have raised the violation
of NRS 171.178. Maki submits the Supreme Court would have ruled in his favor had

these issues been presented on direct appeal.

8. Maki is entitled to a hearing to discuss the matters raised in his petition and
this supplemental petition.

The Nevada Supreme Court has held that when a Petition for Writ of Habeas
Corpus raises claims that are supported by specific evidence, which if true would entitle
petitioner to relief, the district court should conduct a hearing on the Petition.

Marshall v. State, 110 Nev. 1328, 885 P.2d 603 {1994). Maki has raised certain claims

that, if true, would entitle him to relief. Maki respectfully asks this Court to conduct a

Q/fZM

David A. Hardy

321 S. Arlington A
Reno, Nevada 89501
(702) 324-1113

hearing on these and other matters.

DATED this [_ day of August, 1996

11
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that on this date I delivered a copy of Petitioner’s

Supplemental Points and Authorities to Reno-Carson Messenger Service for delivery to the

following:

Frankie Sue Del Papa, Esq.
Nevada Attorney General
198 South Carson Street
Carson City, Nevada 89710

Gary Hatlestad, Esq.
Deputy District Attorney
P.O. Box 11130

Reno, Nevada 89520

DATED this 20th day of August, 1996.

)

David A. Hardy
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IN THE SUPREME CO E STATE OF NEVADA

CHARLES JOSEPH MAKI, No. 26049

Appellan
FILED
THE STATE OF NEVADA, ) OCT 04 1395
Respondent. ; e S SORHENE SOURT
) BY F DEPU

This is an appeal from a judgment of conviction,
entered pursuant to a jury verdict, of three counts of sexual
assault on a child under the age of fourteen years and five
counts of lewdness with a child under the age of fourteen years.

Charles Joseph Maki ("Maki") was charged with five
counts of sexual assault on a child under the age of fourteen
years and five counts of lewdness on a child under the age of
fourteen years. Maki was found guilty of all but two counts of
sexual assault, Maki appeals, arguing that (1) his confessions
were obtained in violation of his constitutiocnal rights; and (2)
the district court erred by allowing evidence of uncharged prior
bad acts to be admitted during the sentencing hearing.

We conclude that Maki's arguments are without merit.
First, he was not "in custody" before he was read his Miranda
warnings. See Oregon v. Mathiason, 429 U.S. 492 (1977).
accordingly, any incriminating statements he made during this
time were admissible.

Second, after Maki was "in custody," read his Miranda
warnings, and invoked his right to remain silent, the police did
not "scrupulously honor" his right to remain silent. See
Michigan v. Mosley, 423 U.S. 96, 104 (1975). However, because
the parties stipulated to exclude portions of the police
interview, there was only cne incriminating statement admitted
at trial that wés obtained in vioclation of Maki's Fifth

Amendment right. We conclude that the admission of this

V7. 47
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statement resulted in harmless error. See Weathers v. State,
105 Hev. 199, 202, 772 P.2d 1294, 1297 (1989).

Finally, the district court did not err by allowing
evidence of uncharged prior bad acts to be admitted during the
sentencing hearing because the uncharged bad acts were supported
by evidence, Maki's half-sister personally testified, and the
district court did not necessarily have to rely upon these acts
to sentence Maki as it did. cCompare Goodson v. State, 98 Nev.
493, 495-96, 654 P.2d 1006, 1007 (1982},

In view of the foregoing, we conclude that Maki's
appeal lacks merit. Accordingly, we

ORDER this appeal dismis

Steffen

Shearing

Rose

cc: Hon. Steven R. Kosach, Judge
Hon. Frankie Sue Del Papa, Attorney General
Hon. Richard A. Gammick, District Attorney
Jack A. Alian Group
Judi Bailey, Clerk
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Medical Examination for Sexual Abuse:
- Have We Been Misled?

Lee Coleman

ABSTRACT: There are serious difficulties in diagnos-
ing sexual abuse on the basis of an ano/genital examina-
tion. Nevertheless, medical conclusions are often used
in cowrt 1o provide evidence for abuse. The support for
the alleged physical indicators of abuse has been based
on opinions and claims unsupported by research daia.
Recent research by John McCann on the anoigenital
anatonty in nonabused children has established tha:
findings often anributed to sexual abuse are found in
many normal children. McCann’s findings were ap-
pliedto 158 children who had been medically examined
in cases of alleged sexual abuse. Nearly all the findings
atributed to sexual abuse were present in McCann's
sample of nonabused children. More baseline studies
are needed, including those comparing nonabused chil-
dren 1o children where there is convincing evidence of
abuse. In the meantime, the courts need to modify their

currentpractices concerning evidence fromanoigenital

examinations.

The growin'g recognition of sexual exploitation of

children has brought special problems in determining

whether an alleged abuse has in fact taken place. Unlike

other crimes, the victim may not comtplain immediately. -

The victim may be inarticulate, or feel intimidated by
the perpetrator. There may be no obvious physical
evidence of abuse. a

Equally difficult, the *“victim” may in truth have
been led to believe he or she was abused, through the use

of leading and suggestive questioning. In such cases, '

false accusations are nc: r.ocar-orily Hes because im-

have turned todoctors to relieve us of thé uncertainty.
And so great has been our desire for resolution, for
“science” to come to the rescue, that we have been
only too happy to accept whatever the doctors have
offered. - With few exceptions (Nathan, 1989; Paul,
1977; Paul, 1986; Woodling & Heger, 1986; Zeitlin,
1987) lLittle thought bas been given to whether the
doctors’ offerings are legitimate medical evidence, or

mere speculation. ‘

Some Clarifications

A good beginning is & recognition that sexual
abuse is not a “diagnosis” but an event. Even highly

suspicious findings, such as the presence of a disease |
normally transmitted through sexual contact,.do not |

automatically mean sexual abuse. 'While medical

_findings may be important in supporting or negating

alleged events, a finding of sexuval molest is a legal
and not a medical conclusion. - :
The confusion becomes acute when the methods
normally used to reach a diagnosis in a nonadversar-
ial, clinical situation are carelessly adopted in a legal
investigation. Take, for example, the “history.” In
medicine, statements made by patients and/or family
are generally taken at face value. Allegations of
criminal conduct, on the other hand, should be inves-
tigated rather than assamed correct.

If a doctor hears an a)lepation 2nd writes it down
as “history,” he or sh. * . .. “finding” but

questioning may-jead a child-to sincere but -merely repeated the allegation. This might seem

incorrect beliefs (Coleman, 1986).

Faced with such problems, police and child protec-
tion wotkers naturally hope for a way to resolve these
special difficulties which may protect the child molester
in one case and falsely accuse an innocent person in
another. -

Notfor the first time and undoubtedly for the last, we

Lee Coleman is a psychiatrist and can be contacted at 1889
Yosemite Road, Berkeley, California 94707.

obvious, yet it is common for doctors to make a
“diagnosis”™ of sexual abuse, relying heavily on what
they call the “history,” as given by an accusing adult
or by an investigator. -
Likewise, it might seem obvious that a normal
ano/genital examination is no help in establishing
molest. Such normal examinations are, nonetheless,
frequently termed “consistent with” sexual abuse.
Rarely is this followed by a statement indicating that
& normal examination is equally consistent with no
abuse. Take, for example, the case in which the

Volume 1, Number 3, 1-9
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doctor wrote, ““The normal size of her vagina is notan
uncommon finding in girls who have been fondled
although not deeply penetrated into the vagina. This
finding is still consistent with someone attempting to
stick their finger into the vagina.”

Given that with many victims of molestation the
medical eximination will be normal, it follows that
every child's anatomy is “consistent with” molest

because normal anatomy is also consistent with -

nontraurnatic molest.

The confusion deepens when these two non-
findings—"history of molest” and “physical exami-
nation consistent with molest"—are combined. In-

_ vestigators learn that medical examiners have made a

“diagnosis™ of sexual abuse, based on the “history”
and on a medical examination said to be “consistent
with the history.” With their suspicions confirmed,
these investigators are hardly likely to continue with
a vigorous and unbiased investigation.

Next, it should be remembered that “normal”
always means g range. Pars of the body vary in detail
from person to person. Whether examiners may
safely equate physical findings with prior trauma will
depend on whether controlled studies have docu-
mented the range of normal anatomy.

Finally, a note on “experience.” Experience, like
consensus, is not enough to move from conjecture to
science. Feedback, i.c. contolled testing of ideas
through research, is necessary to be sure that one’s
gxperience is not filled with incorrect notions that go
unrecognized, Thousands of women, for example,

inderwent radical mastectomy because highly expe-
rienced surgeons, and doctors in general, believed it
was the best way 10 save lives. Only subsequent
research demonstrated that simple mastectomy saved
as many lives. _ x

The situation is even worse when the doctor’s
opinion will itself influence the ultimate findings of
the justice system. If Doctor X opines that a child has
been molested, based on findings which in truth do
not prove molest, a court will frequently rubber-
‘stamp such an crinton. This judicial finding then
becomes the confirmation which makes the doctor

“féel he can rely on his “experience.” Such “confinna-

tion” is, of course, scientifically meaningless.

History of Sexual Abuse Examinations

Medical examinations for sexual abuse of chil-
dren, done long after the alleged fact, are a new phe-
nomenon. All but a handful of the articles on this
subject are from the 1980s.

An ecarly but influential article was that of
Woodling and Kossoris (1981). A collaboration of a

- jective interpretation by

(".?‘ '
-
) Ty W
<
A —ir

, > .
family practitioner and a dismict attomey,. this anuicle
listed findings which the authors claimed were indica-
tive of abuse. These included a number of findings
which are either extremely nonspecific or open to sub-
the examining physician, such
as perihymenal erythema (redness), ightness (too much
or too little) of pubic or anal muscles, anal fissures, and
hymenal irregularities interpreted as either “transec-
nons” or evidence of scarring. Co

In support of these alleged indicators of prior sexual
contact, Woodling offered only his “experience,” which
he wrote “suggests that only forced penile penetration
causes actual transection of the hymen or perihymenal
injuries. Chronic molestation or repeated coitus will
result in multiple hymenal mansections which eventu-
ally heal and leave multiple rounded remnants present
berween 3 and 9 o'clock. . "

When a growing number of physicians and nurses
began to take a special interest in forensic ano/genital
examinations of suspected child sexual abuse victims,
these new specialists eagerly absorbed such ideas, de-
spite the lack of any research corroboration. Take, for
example, Woodling’s Training Syllabus: Medical
Examination of the Sexually Abused Child (1985). To
the above list of supposed indicators of molest he added
“rounded scars called synechiae,” which “when magni-
fied may show neovascularization.” Another unsup-
ported ciaim; *‘the rectal sphincter may manifest laxity
or may reflexively relax when stimulated by direct
contact with an examining finger, perianal stroking with
a cotton bud (perianal wink reflex) or by lateral traction
of the buttocks.” :

As trainees went back to their communires, and in
turn becarne the trainers, these uncorroborated claims
became the conventonal wisdom of the “experts.” This
second generation wrote more articles which passed
along the same alleged “indicators™ of molest, articles
which were conspicuous in their absence of any con-
wolled data (Berkowitz, Elvik, & Logan, 1986:
Cantwell, 1983; Cantwell, 1987; Chadwick, undated;
DeJong, 1985; Elvik, Berkowitz & Smith-Greenberg,
1986; Enos, Conrath, & Byer, 1986; Grant, 1984;
Hammerschlag, Cuauiugs, i , Cox, &
McCormack, 1985; Heger, 1985; Herbert, 1987; Her-
man-Giddens & Frothingham, 1987; Hobbs & Wynne,
1986; Hobbs & Wynne, 1987; Jones, 1982; Kems, 1981;
Khan & Sexton, 1983; Levin, 1986; Levitt, undated;
McCann, Voris, & Simon, 1988; McCauley, Gorman, &
Guzinski, 1986; Muram, 1988; Pascoe & Duterte, 1981;
Ricci, 1966; Seidel, Zonana, & Totten, 1979; Seidel,
Elvik, Berkowitz, & Day, 1986; Spencer & Dunklee,
1986; Tilelli, Turck, & Jaffe, 1980).

Pediatricians and other ggfaliﬁed physicians refused
to do such examinations, deferring to those few who
claimed 10 be “speciaiists.” Law enforcement and child

2 ISSUES IN CHILD ABUSE ACCUSATIONS
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protecuon workers quickly learned which examiners
were likely to make findings supportive of an aliegation
of molest. Most often these examiners were attached to
a “'sex abuse team.”

I have had the opportumtytorcadmercponsand
testimony of these examiners in cases involving 158
children suspected to have been molested. The confi-
dence expressed, to the effect that findings like those
mentioned above are reliable indicators of molest, is
usually very high. Rounded hymenal edges and anal
relaxation, to mention just two examples, are seen as
signs of molest, and only molest.

Behind the scenes, however, doubts were being
expressed. Perhaps far fewer doubis than scientific
caution dictated, but nonetheless more doubts than law
enforcement officials, judges, or juries were bearing.
Take, for example, a meeting in April, 1985, during
which physicians and nurses came to learn how to
examine children who might have been molested.

Dr. Woodling acknowledged that “there is a signifi-
cant variation in hymenal types . . . we need to realize
that hymens are like people’s faces, there are lots of
variations . . . there are often times cuts or transections
butthey’ re not traumatic, they’re just clefts that the child
was bomn with. .. and canin fact appear to the untrained
tl:)égsa)s an old transecnon . (Woodling & Heger,

I have seen countless cases in which exactly these
findings were said to be unequivocal evidence of molest.
Likewise, to take another example, vaginal size may be
cited asevidence of molest. A paper by Cantwell (1983)
is still cited as support for the proposition that a vaginal
opening size above four millimeters is supportive of

molest. Woodling nonetheless acknowledged that this
had *“not held true in our expcncnce” (Woodhng &
Heger, 1985).

Countless trials have had cxpm test1mony lhat anal
sphincter relaxation was a definite sign of sodomy, but
Woodling admitted, “This is not a hard test. that means
in fact that you have sexual abuse . 7 (Woodlmg &
Heger, 1985).

Atthe same meeting, the remarks of anothers

b?l'

ist, Dr. Asurid Heger, also showed greater willingness to —medical evidence.

acknowledge uncertainty than L have seen in court trials.
..I think diagnosing sexual abuse on the hymenal
diameter alone is a very dangerous thing todo .. . the
same kid (may have) two different diameters, d g
c;gshsc;w you were looking at her” (Woodling & Heger,
What emerges from these meetings is the fact that
these “specialists” have seen a lot of children, and
opined on which ones were molest victims, but they
have no way of checking the accuracy of their conclu-
sions. Evenif they agree on how to interpret a particular

f
‘. ) )

.ﬁndmg. this doun tmean they are correct. Onlycon-

trolled research will allow them to decide whether a
particular finding is indicative of molest. '

Dr. Robert ten Bensel, a physician long involved
in the effort to increase awareness of child abuse, has

‘commented on the difference between consensus and

true scientific evidence. In response to a 1985 Los
Angeles conference at which there was an attempt to
reach consensus of positive findings among doctors
doing these examinations, ten Bensel wrote, “lamnot
comfortable with the reported ‘consensus of positive
findings.” This is not the procedure of science; rather,
it is simply an agreement among a select group of
physicians invited . . .” (1985). .

Consensus, in othcr words. is no substitute for
reswch. :

ln Smrch of Rﬁearch

Thc hclghtcncd mt:rcn in mcdlcal detection of
sexual abuse of children has produced lots of articles,
but little research. Before discussing what little
research exists, let me illustrate how today’s “ex-
perts™ seem to ignore the difference between naked
claims and true evidence. - -

A nurse examiner routinely consultcd by law
cnforccmem officials in Northern California county
described “a healed V-shaped laceration at the 12
o’clock position in the rectum . .- the ip of the V is
pointed toward the inside, this indicates penetration
from the outside.” This nurse was faithfully passing
on what she had learned in workshops like those
mentioned above. No supportive evidence was cited.

Asked to evaluate these claims, I commented on
the lack of data to support such an allegadon. In
response, lawyers supporting the allegation called on
apediatrician spccmhzmg in such examinations. She
backed the nurse’s findings by citing several aricles
which made the same claims. None of the articles,
however, contained reference to any research. Once
23ain, unsupponed clmms were bemg passa S

- Dr. David Paul, one of the most experienced
examiners for sexual abuse, has written “, . . even the
most careful f.exammangmfym égs of a ﬁ.:sure—healed or
fresh—by magnifying glass or colposcope, cannot
differentiate between a “natral™ fissure caused by
constipation and one that was caused by anal penetra-
tion” (1986). ,

Clea.riy, there isa need to gct beyond thesediffer-
ences of opinion, into the world of research findings.
It is remarkable, considering the attention paid to
sexual abuse of children in recent years, how lite the
doctors examining the children a.nd giving opinions
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which may send 2 pcrson to prison for life, have done
to validate the claims they so readily make in our

- courts,

We are not totally without research findin s.
however. What we do have directly contradicts
claims made in recent years by the small number of

examiners so regularly consulted by law cnforcuncnt .

and child protection investigators.

Emans, Woods, Flagg, and Freeman (1987) at-
tcmpted to compare three groups of girls; abused
(group 1), normal girls with no genital complaints
(group 2), and girls with other genital complaints
(group 3). The study has serious flaws. The examin-
ers were not blind to which category each girl be-

longed; no information i3 given on how certain it was -

that alleged molest victims were true victims; and
examiners were not randomly assigned. Instead the
lead aunthor was the exclusive examiner of girls as-
sumed to be molested.

Nonetheless, the authors deserve credit for ad-
dressing what bas been ignored by so many others.
They concluded from their literature search, just as
have from my own, that “no previous stdy has
1rept:a1-tt=dls the mcxde.nce of various genital findmgs in
gir

- Presence or absence of twenty gcmta.l findings
were recorded on each child. These included hy-
menal clefts, hymenal bumps, synechiae (tssue
bands), labial adhesions, increased vascularity and
erythema (redness), scarring, friability (easy bleed-
ing), rounding of hymenal border, abrasions, anal
tags, anal fissures, and condyloma accuminata (vene-
real warts). These are the kinds of findings which are
being attributed to sexual abuse in courts across the
land, despite there having been “noprevious study....”

Theirfindings: “The genital findings in grou sl :

and 3 were remarkably similar. . .There wasno
ence between groups 1 andSmtheoccmrcnceof
friability, scars, attenuation of the hymen, rounding
of the ymen.bumps.clefts or synechiac to the
vagma. These ﬁndmgs. m other words are not
twomolest. ..
Emsctal.doclmmlhatonlyﬂwscxually
abused group showed hymenpal tears and synechiae
* (tissue bands) inside the vagina. Doubts about this,
however, are raised by the results of the only other
research effort done so far. Itis not yet in print, but
lead mvesngamr Dr. John McCann, has recently
been presenting his team’s data before professxonnl
audiences.

McCann and his colleagues are the only ones so
far to take on the very necessary task of trying to
establish the range of ano/genital anatomy in normal

_children, Without such data, the “findings” so regu-
_ larly anributed to molest are essentially meaningless.

. .
) .
. - L,
. ——

That there are as yet no pubhshed data on this is 1&&
highly significant.

At a meeting in San Du:go in January, 1988 spon-
sored by the Center for Child Protection of the -San
Diego Children's Hospital, McCann reported on this
research. Thmehundred prepubertal children, carefully
screened to rule ont prior molest, were examined, and it
was found that many of the things currently being
ambutcdlomolcstan:pr&mm normalch:ldren Hcrc
are some conclusions: i -

+ Vaginal opening size varies mdely in the same
child, depending on how much traction is applied and
the position of the child while being examined. Knee-
chest ggsmon (Ema.ns, 1980) leads to different resuhs

g position. ~ .

« Fifty percent of the girls had what McCann calls
bands around the urethra. He has heard these descnbcd
as scars indicative of molest. .

« Fifty percent of the girls had small (less than 2 mm)
labial adhesions when examined with magnification
(colposcope). Twenty-five percent had larger adhe-
sions visible with the naked eye. ..

» Only 25 percent of hyroens are smooth in contour.
Half are redundant, and a high Fcrcemagc are u-rcg'ular

» What are often called clefts in the hymen, and
attributed to molest, were present in 50 percent of the
girls. Commenting on his team’s mistaken assumptions
at the outset of their study, McCann said, “We were
struck with the fact that we couldn’t find a normal
(hkymen). Ittooku:threeymbq’orewefoundanamml

‘of what we had in our minds as a preconceived normal

. you see a lot of variation in this area just like any
otherparrofrhe body...Weneedalotmore :rg’amzanon
about kids . . . we fouud a mde vanery (my
emphasls) L
mlhehtcmtm'e. theytalkabout mtravagm.al
synechme and it tums out that . . . we saw them every-
where ... We couldn t ﬁnd one that we couldn t find
those ndges.

* “When does normal (hymenal) asymmetry be-
come a cleft? [don’t kmow.” . .

McCann’ sanalexmmnon wmequaﬂyrevealmg
ofa gnod deal more variation among normal children
dmn the “experts” have so far been recognizing:

- Thirty-five percent of children had penanal pig-
mcnta;on. J had pmanal redn Th

» Forty. percent ess. The younger
the age group, the more likely this finding.

» One thirg of the chﬂdmn showed anal dilation less
than 30 seconds after bcing positioned for the examina-
tion.

* Intermittent dﬂauon, said by Hobbs and Wynne
(1986) to be clear evidence of molest, was found in two-
thirds of the children.
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Recall that Emans found that while abused (by
“history” at least) girls were remarkably similar 1o
nonabused but symptomatic girls (infections, rashes,
etc.), hymenal tears and intravaginal synechiac were
said to be found only in the abused group. We now see
that McCann’s findings contradict both these alleged
differences between molested and nonmolested chil-
dren. McCann saw no way to distinguish betwecn 3
healed hymcnal tear and “normal asymmerry. " Healso
routinely saw “intravaginal synechiae™ ml'us population
of normal girls.

What little research exists, then, shows that a small
group of self-appointed’ cxpcns” has been given unde-
served credibility by an all-too-eager law enforcement
and child protection bureaucracy. This has misled the
courts, falsely diagnosed sexual abuse, and damaged the
lives of countless nonabused children and faisely ac-
cused adults.

The Debacle in England

To illustrate that such an assessment is not an over-
statement, let us briefly review what happened in the
English town of Cleveland, where two pediatricians
relied on their cenainty that anal relaxation meant
“buggery” (sodomy).

Hobbsand Wynne (1986) had reponcd in the British
medical joumnal Lancer that “Dilation and/or reflex
dilatation of the anal:canal” were not seen in normal
children, and indicated sodomy. They added that, “In
addition to refiex dilatation, we have also seen alternate
contradiction and relaxation of the anal sphincter or

‘twitchiness’ wnhout dilatation. In our cxpenence this
alsoindicates abuse.” -

Despite the fact that Hobbs and Wynne (like
Woodling) presented no controlled data, relying instead
on their “cxpencncc. their claims were accepted as
uncritically in Britain as similar ones are here. This is
how Her Majesty’s Report of the Inquiry into Child
AbuseinCleveland 1987 (Budc: Sloss, 1988) described
what then started to unfold:

“Dr. Higgs had, in the summer of 1986.. . suspected
sexual abuse and on.examination saw for the first time
the phenomenon of what has been termed ‘refiex relaxa-
tion and anal dilatation.” She had recently learned from
Dr. Wynne .. . that this sign is found in children subject
toanal abuse . ..."”

Higgs and a colleague (Wyatt) soon were diagnos-
ing children right and left as victims of sodomy. So sure
were they of their conclusions that when the finding

-

z
1
A, -

-
-

disappeared and then retumed and the ancgcd perpe-
trator had no contact prior to the reappearance; they
presumed a second sodomy by a different person! In
one case, by the ime of the fourth reappearance of the
anal relaxation, the grandfather, father and finally the
mpmnts had all been accused of sodomizing the

Before tliis farce played itself out, Higgs and
Wyatt had “diagnosed” sexual abuse in 121 children
from 57 families, over a period of 5 months. In the
typical case, the child would be removed from the
parents and then subjected to regular “disclosure
work” interviews.

Evenwally, ouraged parents were able toarrange
second examinatons and British courts gradvally
came to their senses and returned most of the children.
Interestingly, these second examinations by highly

- experienced doctors often differed from the initial ex-

aminations. As Her Majesty’s investigators wrote,
“The signs recorded by Dr. Higgs and Dr. Wyatt were
in the main confirmed by Dr. Wynne in those children
she examined, but not by Dr. Irvine, Dr. Paul, Dr.
Roberts and others in the children they saw.”

This should be enough to give readers a sense of
the pseudoscience which is presently passing as
medical evidence in these cases.

A Re\'iew of 158 Examin#tions

I have as of this writing reviewed 221 cases of
alleged child sexual abuse. Some cases haveincluded
dozens of children, so the total number of children is
much higher. In these cases, 158 children have been
examined medically. In all but a handfui, only one
examiner was permitted to examine the child, a prac-
tice which surely needs revising in light of the current
state of the art.

Of the 158 children examined, 49 were boys and
109 girls. They ranged in age from one year, 10
monthsto 13 years old. Theage d.lsmh"ucn is ehawn
in Tables 1 and 2.

Table I
Age Distribution of Boys ‘
: Age
Number 02 34 58 912
of
Children 2 5 31 11
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synechiae, have been found to be unreliable. Mc(}ann et
al. found, as aiready mentioned, that is was impossible

_ to tell the difference between “normal asymmexy” of

Table 2 ,
Age Distribution of Girls
. Age
Nun}bcr 02 34 58 912 13
o —
Children 8 27 571 14 3

'With no scientific way to know which children
were in fact abused, we cannot keep score on the
percentage of false positive and false negative exami-
nations. We can, however, look to see whether
_findings described in the single study of normal
children (McCann) are being atributed to prior sex-
ual abuse. ~
. Table 3 tabulates those findings said to indicate

genital abuse of girls. (As it urned out, all “positive”
findings in boys were confined to anal examinations).
Because of inconsistent terminology used by differ-
ent tfi-.::m_:nim:rs. I have included alternate terms in pa-
renthesis.

Table 3 * '
El:eguency of Alleged Indicators of Molest in 109
ir S

Hymenal “scar” (bands, synechia) gg

Rounded hymenal edge

“Ierovascul.ar;xTation’: %’;
. Dilated vaginal opening

Vaginal Erythema 13

Vaginal scar 16

Hymen thickened . 10

Healed hymen tear (transection) 9
Hymen redundant
Vaginal or labial adhesions
Hymen thinned
Hymenal tags
%até:l;brasipn

a erosions
Hymen absent
Labial thickening

We see that nearly all the findings attributed to
molest were in fact found by McCann in substantial
portions of the normal children he examined. They
are also the findings which Emans, et al. (1987) found
in children allegedly molested but also found in girls
with no evidence of molest but suffering other types
of medical problems.

Even the few findings Emans claims distinguish
molested from nonmolested but otherwise sympto-
matc girls, such as hymenal tears and intravaginal

. dren were examined. -

-I have studied.

the hymen and hymenal “tear,” and that he saw intrav-
aginal synechise “everywhere” when the normal chil- -
. Turning to the anal findings in the cases I have
reviewed, Table 4 tabalates those findings said to indi-
cate anal abuse. Here, both boys and girls were in-
Cluded. _ , —

Table 4
Anal Findings in 158 Boys and Girls-

- Scars 35
Anal relaxation - 23
Fissures 12
Hyperpigmentaton
Tags
Funneling
Prominent veins
Failure 1o contract on sooking
Loss of rugae
Perianal bruising

— I B W Iy O OO

Once again, we should first make use of the only
study of normal children available, McCann’s, to evalu-
ate these findings. Both hyperpigmentation and anal
relaxation were found in many unmolested. children.
Yenous congestion was very common, as was thicken-
ing of anal foids. This leaves “scars” and “fissures” as
the major finding said to indicate anal abuse in the cases

Several factors raise serious questions about
whether these findings are reliable. First, it is not
uncommon for the scars described to be so small (oneor -
two miilimeters) as to be visible only with the use of the
colposcope. (I am unable to present here a tabulation of
the sizes of the scars in the the cases reviewed, for most
often no picwures are taken and no measurement is
taken.) , . : ~

Also, we have no data on how frequently these
findings will be found if normal child<exs are examined
in this way, particularly if the examiner is not told ahead
of time that the child is to be examined is brought in for
a sexual abuse examination. Specks of one or two
millimérers (about one-sixteenth of an inch) may be
easily called “scars” but are hardly reliable indicators of
prior frauma.

Paul (1986) has commented forcefully on overinter-
pretation of such “scars.” He writes, “. . . there is no
evidendal value in the finding of these tiny areas of scar-
tissue, for they are certainly not indicative of any form
of sexual abuse. To honour them as being indicative of

6 ISSUES IN CHILD ABUSE ACCUSATIONS
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sexual abuse is to dishonof the administration of jus-
tice.” Clayden (1987), Hey, Buchan, Littlewood and
Hall (1987) and Roberts (1986) comment in a similar
vein. Lo -

Are “fissures” any more reliable as an indicator of

molest? Just as in other parts of the body, (take chapped

lips, for example) fissures may occur from many causes
(Mazier, DeMoraes & Dignan; 1978). -Infection and
secondary scratching are certainly a‘prim¢ example.
Thus, fissures are too nonspecific to reliably indicate
anal abuse. _
In those cases I have reviewed where a second
examination took place, it was common for the one
examiner to describe fissures and/or scars while the next
- examiner saw none. This was particularly true if the
- second examiner had not had a chance 1o see the first
examiner’s findings. R

Confusion in the Laboratory: = = =

. Overinterpretation of data s not, ‘unfonunatcly,
- confined to the physical :examination of the child.

Laboratory data are frequentty being interpreted in ways

which are not medically jusufied. .
' Gonorrhea of the throat;for example, is easily con-
fused with other organisms which occur normally

(Mazier et al., 1978; Wh&mgton Rice, Biddle, &

Knapp, 1988). Even geniggl gonorthea, which obvi-
ously should lead to the mosy searching investigation of
possible sexual contact, is neginevitably caused by adult
sexual contact (Folland, Buske, Hinman, & Schaffner,
1977, Frau & Alexander, 1985; Frewen & Bannatyne,
1979; Gilbaugh & Fuchs, 1979; Gunby, 1980; Lipsitt &
Parmet, 1984; Low, Cho, & Dudding, 1977; Neinstein,
Goldenring & Carpenter; 1984; Poiterat, Markewich,
King, & Merecicky, 1986; Stiore & Winkelstein, 1971).
Condyloma acuminaia (so-called venereal warts) in
children do not necessarily prove molest, despite fre-
quent court testimony to the contrary (Bender, 1986;
. Delone. 1982; Rock, Naghashfar, - Bamnett, Buscema,
Mot « Shah, 1986; Seidel et al., 1979; Shelton,
Jerkins, & Noe, 1986; Strinigél, 1985). Chlamydia false-
positives ‘are a risk. with antigen screening tests, yet
many persons have been accused on this basis (Fuster &
Neinstein, 1987; Hammersghlag, Rettig, & Shields,
1988). Other organisms, such as Gardenellamay infect
the genitals of children, buy insufficient data exist to
automatically assume moless (Bargman, 1986; Banley,
Morgan, & Rimsza, 1987; Kaplan, Fleisher, Paradise, &
Friedman, 1984). s
g -

Suggested Reforms
- The medical community should first speak out
forcefully, alerting the community to the fact that un-
warranted conclusions are being drawn by a small
group of practitioners. . S
-~ Research which generates controlled data is long
overdue. Studies like that of McCann et al. must be
replicated for all age groups, so that standards of
normal ano/genital anatomy are established. Exam-
iners should not be limited to thos» with a “special
interest” in sexual abuse, for they have already dem-
onstrated a profound bias.
Beyond such studies to establish the range of
normai anatomy, we need studies which compare mo-
lested with nonmolested children. Those studies

. which have claimed o do this have in fact simply

relied on the judgment of the referring agency as to
which children were molest victims (Cantwell, 1983;
Cantwell, 1987; Emans etal., 1987; Enos etal., 1986;
Grant, 1984; Hammerschlag et al., 1985; Herben,
1987; Hobbs & Wynne, 1986; Khan & Sexton, 1983;
McCann etal., 1988; McCauley et al., 1986; Muram,
1988; Seidel et al., 1986; Spencer & Dunklee, 1986;
Tilelli et al., 1980). This ignores, of course, the well
established fact that false accusations of molest are a
major problem. ".: 7 I

Studies which compare molested children with
normals must limit themselves to children demon-
strated convincingly 10 have been molested. This will
be difficult, for court findings are not necessarily
accurate. .If, however, this difficulty is ignored, and
an unknown number of children examined and as-
sumed 1o be molested have in fact not been molested,
the data will continue to be as meaningless as they are
now. Wt ’

Meanwhile, the courts need to modify their cur-
rent practice. The current assumption that a second
examination is unnegessary must be reevaluaied.
Opinions not accompanied by photographs should be
mew~- T wirjon. Serious consideration should
bu o.ve i i laim that interpretations being cur-
rently offered are not yet recognized by the general
medical community. Finally, our Appeals Cours
should recognize that convictions which relied on
these premature medical claims are now s

Physical examiners should notinterview the child
to get a “history™ of possible abuse. This may influ-
ence the child and bias the examiner’s subsequent
findings and interpretations. Examiners should be
told only that a careful ano/genital examination is
required. When findings are conveyed to family

f
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PAUL GRUEEBS PAGE #1
AFFIDAVIT

First being duly sworn and under the penality do hereby despose
and state as follows:

l. That I am over the age of (21) twenty one years of age and
am fully compentent to testify to the matters set forth herein,

and that all statements are made of my own personal knowledge
and belief,

2. That on January 19, 1994, and prior to that date I lived at
1015 Nevada street #5 Reno NV. 89504,

3. That 1 persconally knew Charles Maki as he lived in the same

appartment complex that I live in, and he lived in apartment
Number 8.

4., That Mr., Maki and I worked on his truck on january 18 & 19
1994 that on January 19 1994 mr. Maki and I were drinking beer
and two (2) plain clothes police men came up and arrested Mr.
Maki, At least I believed that Mr. Maki was under arrest as the
officers took him away Mr. Maki in my opinion was intoxicated
as he and my self had been drinking beer all that day.

5. My step son John knows both of the girls that Mr. Maki is
alleged to have sexually assaulted, as they were his playmates.

6. Mr. Maki contacted me after he had been arrested and asked
me if I would be willing to come to court for him and testify

in his behalf; I told Mr. Maki that I would be willing to testify
in his behalf.

7. I could have offered testimony of Mr. Maki's caricture and
how he acted around the alleged victims, as well as testamony

concerning the girls, as well as there father and how he treated
them, ’

8. I could of also offered testimony concerning the fact that
the (2) two alleged victims were always left alone by there father.

9, That a Ms., Smuck left a card on my door and I attempted to
contact her at the phonr number that she left but she never did
return my calls, until right before Mr., Maki's trial.

10. I left messages for Ms. Smuck on several occasions that I

was willing to testify for Mr. Maki and that I had vital information
that would assist Mr. Maki and his defence.

11. I could of also testified that the alleged victims were baby
sitted by a single male friend of there fathers and that it is
my beliefe that he is the person that may have assulted the two
victims the friend of the fathers was named francis, at least
that is what I believe his name to be,.

12. I finally contacted Ms. Smuck and she told me that Mr, Maki
did not want nor need me to testify for him, as the state did
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not have a case and that Mr. Maki would be found innocent.

13. To my personal knowledge Mr. Meneese has been investigated

by the child welfare dept. and the Reno police dept. in 1992

for allegations of child abuse, Lewdness with a minor and possible
sexual assault of his own children; This was due to Mr. Meneeses
habbit of getting drunk and telling others of his habbit of taking

showers with the girls and running around the house nude in front
of the children.

14. Mr. Maki did watch Mr. Meneeses girls on occasion, as Mr.
Meneeses would leave his girls with anybody that would watch
them for him when he wanted to go o¢ut drinking and gambling.

15. on many occassions when I would go up-stairs to Chucks (Mr.
Maki's) Apartment and I would notice that Mr. Meneeses girls
were at home alone and this would be until late at night.

l6. It was not uncommon for Mr Meneese to leave his girls at
home alone and the girls would have boys over while there father
was gone, either at work or drinking and gambling at the Gold
dust west casino in Reno.

17. Mr. Meneese told me he would get back at Mr. Maki Because
Mr. Meneeses ex-girl friend left him and moved in with chuck

( Mr. Maki) next door, she stayed there from Nov. 1993 toc Dec.
1993 until Mr. Meneese made to much trouble for her.

18. Mr. Meneese bragged a few times when he was drinking how

he had beat the system and would never have to go to jail for

the acts he did with his girls; I understand there was testimony
by the girls of lewd acts by the father during Chucks (Mr. Maki's)
preliminary hearing.

19. In December of 1993 Chuch and the down stairs tenant that

lived in theApts. caught the younger of the alleged victims with
a boy in the girls bed room doing a sexual act.

20. Mr., Maki and the tenant both told Mr. Meneese about the above
stated incident and Mr. Meneese stated that is was no big deal
that it has happend in the past.

21, I told Ms. Smuck of this too, and she stated that this information
was not needed. I also gave her the names of the people next

door that had personal knowledge of the incident stated in paragraph
#19.

22, Mr. Maki told me to go out and find the people that had lived
in the apartment complex because Ms. Smuck had told him (Mr.
Maki) that nobody wanted to come and testify for him; I tecld
chuck that this was not true, as I had given Ms. Smuck the names
as well as information but Ms. Smuck stated that this information
was not needed because the state did nct have a case.

23,.I don't understand Ms. Smucks Judgment, when she could have
calied many witnesses that lived in tHe same apartment complex
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* and know the people and fact of this case.
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AFF DAY T3 JURTTE 4OCDS
STATE €F NEVADA .
V8
COUNTY 3F WHITE PINR }
T, Tur .n €, no-k (L&A EZVIN C, ANDERGSON) first being duly

sworn and under the pernalty of perjury, do hareby despose and
state as follows:

1. Tuat T am over the age of (21) twenty one and am fully =compecent
testify tc the natcers get-forth herein, .nd that all of ‘he stazsin-
nis .centained berelin arze of my own persunal knowledge an:dd belief.

Wworr

S. Trat I beve kncwaen Charles Mekl and his sister "Joslynu maki
Combs" for (13} thirteen years.

3. 1 first met Joslynn Maki Combs through a few friends whe rode
and were mewbers cf a motorcycle club called the mengquls in the Renc
and Carson City area while partying up in lake tahoe in"1982" she
wa, 1% or 10 years oléd and I was a2ither 15 or 167.

4. 1 knew Joslynn Maki Combs about 3 years and partied with and
dsted her on and off durinu these years, she was a very wild young
lady who enjoyed Sex and drugs and would trade Sexual fevores allo:
of time to just about anyone for drugs she was known as a bag whore
amcugst the bikers and other people that we both hung around with.

5. Chicken Eob or C.B. as he was calledand Mike Fried. ARA Colcnel
Loth of these men werz her beyfriens ai one time or anouther and
both were members of the motcrcycle club that I hung out with they
introduced us, they as well as my s2lf along with many others that
I can think of in the Reno & Carson City area can testify in court,
£zt Ms. Coombs was a knowen thief and drug whore for years and was
krown to lie about anything if it would get her drugs or money or
just to be the center of attention.

6. During the time that I datad Joslynn Maki Combs she was I think
a run away I lived at 1420 N. Edmonds St.Carsom City NV. and on arizcna
street and on and off at a friends house at 200 E. #TH ST. in Sun
¥ally Nv, she was living in Lake Ta..oe 2nd in carson City %, T4 wheo
ever wculd take her in mostly the bikers wculd just pass her arcund
from one to anouther, and when she lived in Tahoe she was Prostuting
har bodv and stayirg with ancuther Prostute.

- 7. From My understanding she didnt get along with her family very
well I can remembcer time when she stole -from them, she =2ven oncs
stole (I believe it was her Dads) car a toyota and was trying to
sell it for parta Yo my friend at the junk yard“Little Jjchns auto
partc” located in‘mound house nv’ where I scmetimes worked as a narts

pulilar, after that I believe that she left the state beacause I never
32 tag oagain.,
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Nc. CR94P0345

Dept. No. 8

POST. CHARLES JOSEPH MAKI (D 3 Pa

District Gourt
Washoe County

noc

5

6 IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,
7 IN AND FOR THE COUNTY OF WASHOE

8 * ok ok

9 || CHARLES MAKT,

10 Petitioner,

11 V. ANSWER TO PETITION
FOR WRIT OF

12| THE STATE OF NEVADA, HABEAS CORPUS

(POST-CONVICTIQON)

13 Respondent.

14 /

15 COMES NOW, the State of Nevada, by and through counsel,

16| to answer the petition as follows:

17 1. That the State admits all allegations in paragraphs
18| 1 through 22 of the Petition.

19 2. That the State denies each and every material

20| allegation in paragraph 23 of the Petition and the accompanying
21| supporting allegations.

22 As to the "Supplemental Points and Authorities in

23| Support of Petition for Writ of Habeas Corpus' filed by Attorney
24| Hardy:

25 3. Respondent State of Nevada denies each and every

26| material allegation of fact contained in the Supplemental Points

-1~
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and Authorities. Specifically, the State denies that Petitioner
Maki was deprived of the effective assistance of counsel or that
Maki was prejudiced in any way by the alleged failings of his
attorneys.

4., That your affiant is informed and does believe that
all relevant pleadings and transcripts necessary to resolve the
Petition are currently available.

5. That the State is informed and does believe that
aside from an unsuccessful appeal from his jury verdict,
Petitioner has not applied for any other relief from this
conviction.

DATED: August 22, 1996.

RICHARD A. GAMMICK
District Attorney

5 T

TERRENCE P. McCARTHY
Deputy District Attorne

V7. 65
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CERTIFICATE OF MAILING

copy of the foregoing document, addressed to:

David A. Hardy, Esq.
Attorney at Law

321 South Arlington Avenue
Reno, Nevada 89501

DATED: August ;23 ; 1996,

Pursuant to NRCP 5(b), I hereby certify that I am an
employee of the Washoe County District Attorney’s Office and
that, on this date, I deposited for mailing through the U.S. Mail

Service at Reno, Washoe County, Nevada, postage prepaid, a true

oo r sl
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EPH MAKI (DB
10/08/1996

ES JOS

District Court
Washoe County

IR R

CRO4PB345
POST: GHRRL

VJ‘ 67 .

¢, | CASE No: CR94P-0345
2 DEPT. NO: 8
3
4
5
IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
57 IN AND FOR THE COUNTY OF WASHOE
8 * %k ¥ ¥
9
10
11 CHARLES MAKI,
12 Petitioner,
ORDER
13 vS.
14 THE STATE OF NEVADA,
15
Respondent.
i6
17
18 This matter having been presented by David A. Hardy’s Interim Claim for
19 | Compensation and Request for Order Granting Attorney’s Fees and Costs, and the Court
20 || being fully advised in the premises;
21 IT IS HEREBY ORDERED that David A. Hardy shall be awarded $1,470 in
22 . .
atiorney’s fees and $208.40 in reimpnrsable costs pursuarit to NRS 7,125
23 t/ yd
N DATED, this & day of JJC/HH, 19%.
25 éé ; :
26 /. —
strict Judge
27 Audg /
28 5
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DAVID A. HARDY
ATTORNEY AT LAW

321 SQUTH ARLINGTON AVE,

RENO. NV 89501-2001
(702) 324-1113
FAX {702) 786-5099

1168 . .

CASE NO:  CR94P-0345 : .
FILED

DEPT. NO: 8
%6 NV 25 P4:06

B s LA AALLLLY,
S I D
IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

* %k R %

CHARLES MAKI,

Petitioner,

MOTION TO WITHDRAW AS
COUNSEL

Vs,
THE STATE OF NEVADA,

Respondent.

COMES NOW, David A. Hardy, counsel of record for Petitioner Charles Maki,
and moves this Court for its Order allowing him to withdraw as counsel and that
Defendant be substituted in pro per until substitute counsel can be appointed. This motion
is based upon SCR 46 and supported by the following affidavit of David A. Hardy.

DATED this 19th day of No 1996.

LA AL

David A. Hardy >~
321 S. ArlingtonAve,
Reno, Nevada/'89501

(702) 324-1113
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DAVID A. HARDY
ATTORNEY AT LAW

321 SOUTH ARLINGTON AVE.

RENO. NV 89501-2001
(702) 324-1113
FAX (702) 786-5099

° ® o

AFFIDAVIT OF DAVID A. HARDY

STATE OF NEVADA )
}.88
COUNTY OF WASHOE )

1, David A. Hardy, do hereby swear under penalty of perjury that the assertions
contained herein are true:

1. Affiant is an attorney in good standing licensed to practice in the State of
Nevada.

2. Affiant is counsel of record for Petitioner in the above-captioned action.

3. That Affiant has accepted a position at the Nevada Supreme Court and will
be leaving the private practice of law.

4, That Defendant’s address is P.O. Box 1989, Ely, Nevada, 89501.

DATED this 15th day of Nove ~1996.

David A Hard
121 8. Arlmgt(
Reno, Nevada 189501

(702) 324-1113

Subscribed and swosn to
before me, this /9 day of

Novembey, 1!% ==, THOMAS L. STOCKARD

Notary Public
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CERTIFICATE OF MAILING
1
2
3 Pursuant to NRCP 5(b), I certify that on this date I mailed a copy of Counsel’s
4 || Motion to Withdraw for delivery to the following:
5
6
Gary Hatlestad, Esq.
7 Deputy District Attorney
P.O. Box 11130
8 Reno, Nevada 89520
9 Charles Maki
10 P.0O. Box 1989
Ely, Nevada 89501
11
12
13 fl\
DATED this Z}gl day of November, 1996.
14
15
16 David A. Hardy
17
18
19
20
21
22
23
24
25
26
27
28 3
DAVID A. HARDY
RENO. NV 39501-2001
FA;;‘?:;zs;z:.;;f;zss V7 70
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DC-9900039456-040
POST. CHARLES JOSEPH MAKI (D 2 Pages

GCRI4PRALE
District Court

12/04/1996 11:35 AM

FILED

3 %6 DEC-4 M35
B IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
JUDE BAILEY.CLERK
IN AND FOR THE COUNTY OF WASHOE }
- av,@“_/‘\ﬁﬁ/z\
* &k % * & DEPUTY -
> iARLES J. MAKI,
c
)
8 Petitioner,
w
o]
L
88 vs. MOTION FOR THE

APPOINTMENT OF COUNSEL

THE STATE OF NEVADA,

Respondent. /

COMES NOW, petitioner, CHARLES J. MAKI, appearing in pro se, to
respectfully move this Honorable Court for an order granting this
petitioner's motion for the appointment of counsel. This motion is
made and based upon the fact that David A. Hardy, court appointed
counsel's motion to withdraw as counsel, which was filed on or about
November 19, 1996. This motion is further based upon the fact that
this Court priorly appointed counsel because of the allegations that
are contained in petitioner's petition, and the fact that a hearing
will be required to resolve the issues and allegations that are con-
tained in petitioner's filed habeas corpus petition.

The Court should take into consideration that petitioner has
raised the issue of ineffective assistance of counsel at the trial
stages and during the direct appeal stages of petitioner's criminal
proceedings. Said counsels were appointed through the Washoe County
Public Defenders office, and therefor, there would be an actual con-

flict of interest if, the Washoe County Public Defenders office were
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appointed to represent petitioner in this now pending action. Therefofe,
petitioner would respectfully request this Honorabls Court to appoint
an attorney outsidg of the Washoe county Public Defenders office to
représent petitioner through the conclusion of these proceedings.

bDated this 30 day of November, 1996.

Respectfully submitted by:

Cg£;Lé£,§5/742¢2£9
CHARLES J. MAKI
P.O. BOX 1989-42820
. Ely, Nevada 89301-1989

Petitioner In Pro Se

CERTIFICATE OF SERVICE

I, the undersigned, do hereby certify that on the 30 day of
November, 1996, that I placed a true and correct copy of the foregoing
in the United States mail, postage prepaid, addressed as .follows:

GARY HATLESTAD, Esq.
Deputy District Attorney
P.O. BOX 11130

Reno, Nevada 89520

Attorney for Respondent

DAVID A. HARDY, esqg.
Attorney at LAw

321 South Arlington Ave.
Reno, Nevada 89501-2001

Attorney for Petitioner

c,/m,&_ I 275K

CHARLES J. MAKI
P.O, BOX 1989-42820
ELY, NEVADA £89301-1989

Petitioner In Pro Se
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CASE NO: CR94P-0345
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DEPT. NO: 8

N

Ty )
IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

* k% ¥

—
<

CHARLES MAKI,

[—
[—

Petitioner,

—t
N

Ve REQUEST FOR SUBMISSION

—
Ca

THE STATE OF NEVADA,

—
-

Respondent.

(S
on

[a—
h

COMES NOW, David A. Hardy, counsel of record for Petitioner Charles Maki,

(o=
~

and asks that his Motion to Withdraw be submitted to the Court for its consideration.

DATED this 5th day of Dec 96
w. JZ 704«»} /

David A. Hardy

321 S. Arlington Aye,
Reno, Nevada 1
(702) 324-1113

[—
[2.9)
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U ED
DEPT. NO: 8
96 [OEC 11 A8:24

JUU o CLERK
B . . _d!-t—i*’ﬁ

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

® %k E

CHARLES MAKI,

Petitioner,

VS.

REQUEST FOR SUBMISSION
THE STATE OF NEVADA,

Respondent.

COMES NOW, David A. Hardy, counsel of record for Petitioner Charles Maki,

and asks that his Motion to Withdraw be submitted to the Court for its consideration.
S /
A

David A. Hardy _
321 S. Arlington Ave.
Reno, Nevada 89501

(702) 324-1113

DATED this 5th day of Dece
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1 | Case Ne. CR94P0345 —
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5E5
6
7
IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
8 IN AND FOR THE COUNTY OF WASHOE
9
10
CHARLES MAKL
11
Petitioner,
12
13 | vs. ORDER

14 | THE STATE OF NEVADA,

13 Respondent.

16 /

17 Petitioner Charles Maki was appointed counsel, David A. Hardy, to supplement his

18 || petition for writ of habeas corpus. Mr. Hardy supplemented the petition and now moves for

19 , ... . .
leave to withdraw as Petitioner’s counsel because he has accepted a position with the Nevada

20

Supreme Court and will be leaving the private practice of law. Mr. Hardy refined the issues
21
2 raised in the petition and is familiar with the case. In the interest of economy, Mr. Hardy’s

23 || motion is DENIED.

24 Accordingly, Petitioner’s motion for new counsel is also DENIED. Mr. Hardy will

25 represent Petitioner at the hearing because Petitioner has alleged issues which, if true, would

26

entitle him to relief. Sgp Marshall v, State, 110 Nev. 1328, 885 P.2d 603 (1994). The State is
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ordered to set the hearing,
IT IS SO ORDERED.

DATED this 7‘[L/day of

%ﬂ;
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CERTIFICATE OF MAILING

The undersigned hereby certifies that on the _/ (Qday of , 1997, she
mailed copies of the foregoing ORDER in Case No. d@,i‘}ﬁ o, Eﬁf to the following:

David A. Hardy, Esq.
321 §. Arlington Avenue
Reno, Nevada 89501

Gary Hatlestad, Esq.
Deputy District Attorney
P.O. Box 11130

Reno, Nevada 89520

Charles Maki
P.O. Box 1989
Ely, Nevada 89501

Administrative Assistant
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Case No. CRO4P0345

Dept. No. 8

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

CHARLES MAKI,

Petitioner,
Vs, RDER
THE STATE OF NEVADA,

Respondent.
/

In the interest of economy the Court denied Mr. David A. Hardy’s motion to withdraw
as counsel for Petitioner Charles Maki in its January 15, 1997, Order. Thuys, the Court also
denied Petitioner’s motion for new counsel. The State recently advised the Court that Mr.
Hardy’s position with the Supreme Court precludes him from representing Petitioner; upon
reconsideration, the Court’s January 15, 1997, Order is vacated. Mr. Hardy’s Motion to
Withdraw is GRANTED.

Petitioner’s Motion for New Counsel is also GRANTED. Mr. Joseph Plater, Esq. is

appointed to represent Petitioner.
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IT IS SO ORDERED.

DATED this _Zf day of

4
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CERTIFICATE OF MAILING

The undersigned hereby certifies that on the ,Zf day of %@_/EM&?{_, 1997, she

mailed copies of the foregoing ORDER in Case No. CRPAPOZ4S  tothe following;

David A. Hardy, Esq.
321 S. Arlington Avenue
Reno, Nevada 89501

Terrence P. McCarthy, Esq.
Deputy District Attorney
P.O. Box 11130

Reno, Nevada 89520

Charles Maki
P.O. Box 1989
Ely, Nevada 89501

Joseph P. Plater, Esq.
313 Flint Street
Reno, Nevada 89501

’ Admii?strative Assistant
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No.__CRO4P0345 FILED

Dept.No. 8 97 HAY 20 AiDO4

Second Judicial District Court
State of Nevada, Washoe County

CHARLES MAKI,

Petitioner,
vs. APPLICATION FOR
STATE OF NEVADA, SETTING
Respondent.
TYPE OF ACTION: Post Conviction
MATTER TO BE HEARD: Evidentiary Hearing
Date of Application: Made by: Petitioner
Plaintiff or Defendant

COUNSEL FORPLAINEIFFX _PETITIONER: Joseph R. Plater, Esqg

COUNSEL FOR REBENIXANE: _RESPONDENT: Washoe County D.A.'s Office °

Instructions: Check the appropriate box. Indicate clearly who is requesting the jury.

[ Jury Demanded By (Name):

Estimated No. of Jurors:

O No Jury Demanded By (Name): |

Estimated Duration of Trial: / %ﬂ/ﬁi#

W TG

Attox;téy(s) for Plaintiff - Attorney(s) for Defendan

Motion - No. _{__ Setting at MQﬂa m. on the _Lday of .19 49 7
Tnal - No. Firm Settingat . m. on the day of 19

JUD 500 [Rev. 10/91) V7 . 8 1
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No. CR94P0345

Dept. No. 8

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE.

* * *x

CHARLES MAKI,

Petitioner,

V. APPLICATION FOR ORDER
TO PRODUCE PRISONER

THE STATE OF NEVADA,

Respondent.

/

COMES NOW, the State of Nevada, Respondent herein, by
and through RICHARD A. GAMMICK, District Attorney of Washoe
County, by TERRENCE P. McCARTHY, Deputy District Attorney, and
alleges as follows:

1. That the above Petitioner, CHARLES MAKI, is
presently incarcerated at the Nevada State Prison, Carson City,
Nevada.

2. That the above CHARLES MAKI is scheduled for a
post-conviction hearing before the Second Judicial District Court
on Friday, July 11, 1997, at 10:00 a.m.

WHEREFORE, Applicant prays that an Order be made
ordering the appearance of the said CHARLES MAKI before the

-1-
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Second Judicial District Court, and from time to time thereafter
at such times and places as may be ordered and directed by the
Court for such proceedings as thereafter may be necessary and
proper in the premises, and directing the execution of said Order
by the Sheriff of Washoe County, Nevada.

DATED: May 20, 1997.

RICHARD A. GAMMICK
DISTRICT ATTORNEY

BYzﬂﬁ73¢¢u54;/<?%Z%:ﬁ{/

‘TERRENCE P. McCCART
Deputy District Attorney
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CERTIFICATE OF MAILING

Pursuant to NRCP 5(b), I hereby certify that I am an
employee of the Washoe County District Attorney’s Office and
that, on this date, I deposited for mailing through the U.S. Mail
Service at Reno, Washoe County, Nevada, postage prepaid, a true
copy of the foregoing document, addressed to:

Joseph R. Plater, Esq.

Attorney at Law

313 Flint Street

Reno, HNevada 89501

DATED: June _3 . 1997,

_6%@4@“_/7&44&44__
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" No. CR94P0345

Dept. No. 8

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE.

* k%
CHARLES MAKI,

Petitioner,

V., , ORDER_TO
PRODUCE PRISONER

THE STATE OF NEVADA,

Respondent.

/

IT APPEARING to the satisfaction of the above-entitled
Court that it is necessary that the Petitioner above named,
CHARLES MAKI, presently incarcerated in the Nevada State Prison,
Carson City, Nevada, be brought before the Second Judicial
District Court for a post-conviction hearing in the above-

entitled action,

NOW, THEREFORE, IT IS HEREBY ORDERED that the Warden of
the Nevada State Prison, Carson City, Nevada, bring the said
CHARLES MAKI before the Second Judicial District Court on Friday,
July 11, 1997, at 10:00 a.m., for a post-conviction hearing in
the above-entitled action, and from time to time thereafter at
such times and places as may be ordered and directed by the Court

-1-
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for such proceedings as thereafter may be necessary and proper in
the premises.

DATED:

V7. 86
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CERTIFICATE OF MAILING

Pursuant to NRCP 5(b), I hereby certify that I am an
employee of the Washoe County District Attorney’s Office and
that, on this date, I deposited for mailing through the U.S. Mail
Service at Reno, Washoe County, Nevada, postage prepaid, a true
copy of the foregoing document, addressed to:

Joseph R, Plater, Esq.

Attorney at Law

313 Flint Street

Reno, Nevada 89501

DATED: June 3 , 1997,

s et
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Case No. CR94P0345
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4 Seg

Dept. No. 8 97 HL 1S P447

UL ERK
¢

DEPUTY

SECOND JUDICIAL DISTRICT COURT
STATE OF NEVADA, COUNTY OF WASHOE

* R K E KK

CHARLES MAKI,

V. PLICAT F R
'O PRODUCE PRISONER
THE STATE OF NEVADA,
Defendant.
/

COMES NOW, Petitioner, by and through his counsel, Joseph R Plater, and alleges as follows:

L. That the above CHARLES MAKI is scheduled for a post-conviction hearing before the
Second Judicial District Court on Friday, July 18, 1997, at 10:00 a.m.
2. That MIKE FREID is a necessary witness for Petitioner’s hearing, and Mr. FREID is presently

incarcerated at the Northern Nevada Correctional Center in Carson City, Nevada.
II WHEREFORE, Applicant prays that an Order be made ordering the appearance of the said MIKE
FREID before the Second Judicial District Court, and from time to time thereafter at such times and places
as may be ordered and directed by the Court for such proceedings as thereafter may be necessary and proper
11t
I
il
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in the premises, and directing the execution of said Order by the Sheriff of Washoe County, Nevada.
DATED this \ 15 U ™ day of July, 1997,

Dose gl P\ e
JOSEPH R. PLATER,
313 Flint Street
Reno, Nevada 89501
(702) 348-2070

ATTORNEY FOR PETITIONER

JOHN NICHOLAS SCHROEDER
301 Flint Street

Reno, Nevada 89501
(702) 329.3000

Bar Number: 396

V7.89
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Pursuant to N.R.C P. 5(b), I certify that ] am an employee of Flint Street Offices, 313 Flint Street,
Reno, Nevada, 89501, and that on this date I caused the foregoing document to be delivered to all parties

to this action by:

placing a true copy thereof in a sealed, stamped envelope
with the United States Postal Service at Reno, Nevada

personal delivery

facsimile (fax)
Federal Express or other overnight delivery
Reno/Carson Messenger Service

addressed as follows:

WASHOE COUNTY DISTRICT ATTORNEY’S OFFICE

PO BOX 11130
kJ/@/V /i LE Ji JM/M

RENO NEVADA 89520
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Case No. CR94P0345
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SECOND JUDICIAL DISTRICT COURT
STATE OF NEVADA, COUNTY OF WASHOE

ok &k ok ok X

CHARLES MAKI,
Petitioner,
' PROD NE
THE STATE OF NEVADA,
Defendant.
/

IT APPEARING to the satisfaction of the above-entitled Court that it is necessary that, MIKE
FREID, presently incarcerated in the Northern Nevada Correctional Center, Carson City, Nevada, be brought
before the Second Judicial District Court for a post-conviction hearing in the above-entitled action,

NOW, THEREFORE, IT IS HEREBY ORDERED that the Warden of the Northern Nevada
Correctional Center, Carson City, Nevada, bring the said MIKE FREID before the Second Judicial District
Court on Friday, July 18, 1997, at 10:00 a.m., for a post-conviction hearing in the above-entitled action,
and from time to time thereafter at such times and places as may be ordered and directed by the Court
for such proceedings as thereafter may be necessary and p

DATED this Zé day of July 1997.

oper in the premiges.
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CERTIFICATE OF SERVICE
Pursuant to N.R C.P. 5(b), I certify that I am an employee of Flint Street Offices, 313 Flint Street,
Reno, Nevada, 89501, and that on this date 1 caused the foregoing document to be delivered to all parties

to this action by:

placing a true copy thereof in a sealed, stamped envelope
with the United States Postal Service at Reno, Nevada

B_ personal delivery
_ facsimile (fax)
___ Federal Express or other overnight delivery
___ Reno/Carson Messenger Service

addressed as follows:

WASHOE COUNTY DISTRICT ATTORNEY’S OFFICE

ool %@éﬁ

RENO NEVADA 89520
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No. CR94P0345 JUL BAILE 4

" Dept. No. 8 BY DES’UWQW_

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,

IN AND FOR THE COUNTY OF WASHOE

* k ok
CHARLES JOSEPH MAKI,
Petitioner,
V. FINDINGS OF FACT,
CONCLUSIONS OF LAW
THE STATE OF NEVADA, AND JUDGMENT
Respondent.

/

This cause came before the court upon a Petition for
Writ of Habeas Corpus (Post-Conviction) alleging a myriad of
claims of ineffective assistance of trial and appellate counsel.
Upon consideration of the evidence adduced at the hearing on the
petition, and the records of this court, the court finds as
follows:

Petitioner Maki was convicted by a jury verdict of
three counts of sexual assault and several counts of lewdness
with a child under fourteen years of age. He was sentenced
appropriately.

Maki appealed his conviction, but the conviction was
affirmed by Order Dismissing Appeal. Subsegquently, Maki filed

-] -
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his petition for writ of habeas corpus. The court appointed
counsel and allowed counsel the opportunity to supplement the
petition. The cause was then set for a hearing on the merits of
the petition.

Although the petition and the supplement contain a
large number of claims of ineffective assistance of counsel, most
were unsupported by evidence or argument at the hearing. As to
those few claims which Maki pursued, the court finds that Maki
has failed to substantiate his claims by clear and convincing
evidence. He has failed to meet his burden of persuasion.

One who would claim ineffective assistance of counsel
must bear the burden of proving by clear and convincing evidence
that the conduct of his counsel fell below an objective standard
of reasonableness, and that but for counsel’s deficient
performance a different result was likely. Strickland v.
Washington, 466 U.S, 668 (1984).

The court has evaluated the testimony presented by Maki
in support of his petition. It is in large part incredible and
unworthy of belief. The testimony of Maki’s former counsel, on
the other hand, is more credible.

Maki claimed that his counsel failed to adequately
investigate and obtain evidence at sentencing. The court finds
that counsel acted reasonably under the circumstances and that
the evidence which Maki suggests should have been presented was
entirely inconsequential.

Maki claimed that counsel prohibited him from

- -
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testifying at trial. His testimony on that subject was false.

Maki claimed that his counsel should have presented a
slightly different theory in support of an unsuccessful motion to
suppress. The court finds that reasonable counsel would not have
presented the theory urged by Maki. The court further finds that
a motion grounded in that theory would have been unsuccessful.
Finally, the court notes that the ruling of the Supreme Court on
direct appeal to the effect that Maki was not subjected to
custodial interrogation is the law of the case.

Next, Maki claims that his trial counsel should have
arranged for independent medical and psychological examinations
of the child victims before trial. The court finds that no clear
or convincing evidence was presented in support of the
proposition that reasonable counsel would have sought an
examination, that the circumstances would have led the court to
allow an examination, or that an examination would have yielded
any admissible exculpatory evidence.

Maki also claimed that counsel failed to investigate
and secure the attendance of witnesses who could attest to his
good character at trial. Counsel Janet Schmuck testified that
she and her investigators were diligent, but were unable to
locate some proposed witnesses, and that those who they were able
to find would not have been suitable character witnesses. One
potential witness claimed to have been sexually assaulted by
Maki, and one claimed to have nothing good to say about him.
Under the circumstances, the court finds that counsel did the

-3
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best she could with what she had to work with.

Because Maki failed to support his claims with any
credible evidence, the Petition for Writ of Habeas Corpus (Post-
Conviction) is denied.

DATED this Z (7/ day of ly, 1997.

/ DIS?( T JUDGE
/
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CERTIFICATE OF MAILING

The undersigned hereby certifies that on theoZ_lz day of %{4% , 1997, she

mailed copies of the foregoing ORDER in Case No. ( :£ QI/;O (234 ‘,'-2' to the following:

Terrance McCarthy, Esq.
Deputy District Attorney
P.O.Box 11130

Reno, Nevada 89520

Joseph R. Plater, Esq.
313 Flint Street
Reno, Nevada 89501

Admiéi' strative Assistant
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Case No. CR94P0345
Dept. No. 8

L

i i

-

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

CHARLES JOSEPH MAKI

Petitioner, NOTICE OF ENTRY OF

DECISION OR ORDER
VS.

STATE OF NEVADA

Respondent,

/

PLEASE TAKE NOTICE that on July 24, 1997, the court entered a decision or order in this
matter, a true and correct copy of which is attached to this notice.

You may appeal to the Supreme Court from the decision or order of this court. If you wish to
appeal, you must file a notice of appeal with the clerk of this court within thirty-three (33) days after

the date this notice is mailed to you, This notice was mailed on July 28, 1997

JUDI BAILEY

CL F THE COUR
By

Deputy
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IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,

IN AND FOR THE COUNTY OF WASHOE

* % %
CHARLES JOSEPH MAKI,
Petitioner,
V. FINDINGS OF FACT,
us OF LA
THE STATE OF NEVADA, D_JUDG
Respondent.

/

This cause came before the court upon a Petition for

Writ of Habeas Corpus {Post-Conviction) alleging a myriad of
claims of ineffective assistance of trial and appellate counsel.
Upon consideration of the evidence adduced at the hearing on the
petition, and the records of this court, the court finds as
follows:

Petitioner Maki was convicted by a jury verdict of
three counts of sexual assault and several counts of lewdness
with a child under fourteen years of age. He was sentenced
appropriately.

Maki appealed his conviction, but the conviction was
affirmed by Order Dismissing Appeal. Subsequently, Maki filed

-1=
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his petition for writ of habeam corpus. The court appointed
counsel and allowed counsel the opportunity to supplement the
petition. The cause was then set for a hearing on the merits of
the petition.

Although the petition and the supplement contain a
large number of claims of ineffective assistance of counsel, most
were unsupported by evidence or argument at the hearing. As to
those few claims which Maki pursued, the court finds that Maki
has failed to substantiate his claims by clear and convincing
evidence. He has failed to meet his ﬁurden of persuasion.

One who would claim ineffective assistance of counsel
muet bear the burden of proving by clear and convincing evidence
that the conduct of his counsel fell below an objective standard
of reasonableness, and that but for counsel’s deficient
performance a different result was likely. §Strickland v.

ashin , 466 U.S. 668 (1984).

The court has evaluated the testimony presented by Maki
in support of his petition. It iz in large part incredible and
unworthy of belief. The testimony of Maki’s former counsel, on
the other hand, is more credible.

Maki claimed that his coungel failed to adequately
investigate and obtain evidence at sentencing. The court finds
that counsel acted reasonably under the circumstances and that
the evidence which Maki suggests should have been pregented was
entirely inconsequential.

Maki claimed that counsel prohibited him from

-2
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testifying at trial. His testimony on that subject was false.

Maki claimed that his counsel should have presented a
slightly different theory in support of an unsuccessful motion to
supprese. The court finds that reasonable counsel would not have
presented the theory urged by Maki. The court further finds that
a motion grounded in that theory would have been unsuccessful.
Finally, the court notes that the ruling of the Supreme Court on
direct appeal to the effect that Maki was not subjected to
custodial interrogation is the law of the case.

Next, Maki c¢laims that his trial counsel should have
arranged for independent medical and psychological examinations
of the child victims before trial. The court finds that no clear
or convincing evidence was presented in support of the
proposition that reasonable counsel would have sought an
examination, that the circumstances would have led the court to
allow an examination, or that an examination would have yielded
any admissible exculpatory evidence.

Makl also claimed that counsel failed to investigate
and secure the attendance of witnesses who could attest to his
good character at trial. Counsel Janet Schmuck testified that
she and her investigators were diligent, but were unable to
locate some proposed witnesses, and that those who they were able
to find would not have been suitable character witnesses. One -
potential witness claimed to have been sexually assaulted by
Maki, and one claimed to have nothing good to =may about him,
Under the circumstances, the court finds that counsel did the

-
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best she could with what she had to work with.

Because Mak? failed to support his claims with any
credible evidence, the Petition for Writ of Habeas Corpus (Post-
Conviction) is denied.

DATED this z day of ly, 1997.

¥ 7%
//Dijyﬂ T JUDGE
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CERTIFICATE OF MAILING
The undersigned hereby certifies that on theéz day of %{% , 1997, she
mailed copies of the foregoing ORDER in Case No. (2 99PN 45 to the following:
Terrance McCarthy, Esq.
Deputy District Attorney
PO.Box 11130
Reno, Nevada 89520

Joseph R. Plater, Esq.
313 Flint Street
Reno, Nevada 89501

i Adm'ff' isirative Assistant
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CERTIFICATE OF MAILING

THE UNDERSIGNED HEREBY CERTIFIES THAT ON THE 28TH DAY OF JULY,
1997, SHE DEPOSITED FOR MAILING A COPY OF THE ATTACHED ORDER TO THE
FOLLOWING:

WASHOE COUNTY DISTRICT ATTORNEY’S OFFICE
APPELLATE DIVISION
(INTEROFFICE MAIL)

ATTORNEY GENERAL’S OFFICE
198 SO. CARSON ST
CARSON CITY, NV 89702

JOE PLATER, ESQ
313 FLINT ST
RENO, NV 89501

CHARLES MAKI

C/Q JOSEPH PLATER
313 FLINT ST

RENO, NV 89501

PAT MEACHAM
CRIMINAL DOCKET CLERK
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Case No. CR94-0345

A
__QuEWy
=5 §.89ept. No. 8 o
=2 2V S
=m (=] b [ QR T— L i
=5°y
=gy |
=d=% 97 AG1B P4:28
= "o
= 3 IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
— '_".., J!H Er;ﬂ
— WL >
= 3t IN AND FOR THE COUNTY OF WASHED q ;iis
=913
%gu%g * k k k % SEP(J'r
—t- 4

HUCK J. MAKT,

Petitioner,

Vs, NOTICE OF APPEAL

E.X. McDANIEL, wWarden,

R L Py NP L

Respondent,

TO: ALL CONCERNED PARTIES:

PLEASE TAXE NQOTICE, that aboved named petitioner hereby gives his

notice that hes is appsaling the decision of the district court judge

decision to dismiss petitionsr's petition for habsas corpus welief on

July 18, 1997. Petitioner has not received a copy of any findings of

fact and conclusions of law to know what specifically the court found

or dismissed petitioner's petition for. Appeal is taken Nevada Supreme Ct.

Dated this 11 day of August, 1997.

Respectfully submitted,
ol | s
CHOCK JF MAKI

P.0O. BOX 1989-42820
ELY, NEVADA B9301

Petitioner In Pro Sa

V7.105
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CERTIFTICATE OF SERVICE

I, the undersigned, do hereby certify that on the 11 day of August,
1997, that I placed a true and corract copy of the foregoing in the
United States mail, postags prepaid, addressed as follows:

DISTRICT ATTORNEY
WASHOE COUNTY
P.O., BOX 11130
RENQ, NEVADA 89502

Attorney for Respondent

FRANKIE SUE DEL PAPA
NEVADA ATTORNEY GENERAL
CAPITOL COMPLEX

CARSON CITY, NEVADA B9710

Attorney for Respondent

ot / oA
CHUCK J./ MAKI
P.O. BOX 1989-42820
ELY, NEVADA 89301

Petitioner In Pro Se
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POST CHARLES JOSEPH MAKI (08 {1 Page
Ge/18/1997 B5 30 PM

IR

. CR34P0D345
Washoe County
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V7. {07 ® ® Za904
FILEL
1 CASE NO. CR-94-0345 -
2 DEPT. NO. 8 97 AG 18 PS:30
3 Jupi NLER Y
4 BY A \’W\Qﬂ/\,\
OEPUT
. o
< 6 TN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
7 IN 2ND FOR WASHOE COUNTY
8 * * *
9 MAKT CHARLES, )
)
10 Appellant, )
)
11 vs. ) NOTICE CF APPEAL
)
12 THE STATE OF NEVADA, )
)
13 Respondent. )
)
14 }
15 NOTICE IS HEREBY GIVEN that MAKI CHARLES, 42820, hereby
16 appeals the Court's order denying his petition for writ of habeas corpus,
17 post conviction, which was entered on or about the 18th day of July,
18 1997,
19 s (7 5T
DATED this § day of Accos/ |, 1997.
20
21 c /4/ anl &5 ,721'/777/4, /é; ‘
29 MAKT CHARLES # 42820
Nevada State Prison
23 Post Office Box 607
Carson City, Nevada 89702
24 (APPELIANT IN PROPER PERSON)
20 sy
26 /4
27 ///
28 ///
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IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

HARLES JOS
{ Gourt
Ly

A AR

CROAPO34E

posT @
washoe Coun

Distric

JCASENO. CR94-0345

DEPT. NO. 8
THE STATE OF NEVADA,

PLAINTIFF,
VS

E.K. MCDANIEL,

RESPONDENT.

CERTIFICATE OF CLERK

I HEREBY CERTIFY THAT THE ENCLOSED DOCUMENTS ARE CERTIFIED COPIES
OF THE ORIGINAL DOCUMENTS ON FILE WITH THE SECOND JUDICIAL DISTRICT

COURT, IN ACCORDANCE WITH REVISED RULES OF APPELLATE PROCEDURE
RULE D(1).

DATED, AUGUST 19, 1997.

. APPELLATE DEPUTY
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PgaST - CHARLES JOS
District Gourt
Washoe County

CRO4PE345
naoc.

V7.109 . ‘

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

CASE NO. CR94-0345

DEPT.NO. 8

THE STATE OF NEVADA,
PLAINTIFF,

VS.

E K. MCDANIEL,

DEFENDANT.

LEFRNI SR TEY

CERTIFICATE OF TRANSMITTAL

I HEREBY CERTIFY THAT THE ENCLOSED NOTICE OF APPEAL AND OTHER
REQUIRED DOCUMENTS (CERTIFIED COPIES) WERE DELIVERED TO THE SECOND
JUDICIAL DISTRICT COURT MAIL-ROOM SYSTEM FOR TRANSMITTAL TO THE

NEVADA STATE SUPREME COURT ON, AUGUST 19, 1997.

G
8¢ /JUDI BAGEY, COPNTY CLERK
SO z, \
S AL
SR T2 ”
e RUTH MORGAN

 APPEFLATE DEPUTY

\-"\
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DC-990D038496-226

EPH MAKI (D
pR/19/199

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

ES JOS!
t

IN AND FOR THE COUNTY OF WASHOE

CASE NO. CR94-0345

DEPT.NO. 8 Q\;*
THE STATE OF NEVADA,

CASE APPEAL STATEMENT

T C‘\\

POST: CHARL
District Cour
Washoe County

CRO4PD345
noc

4312 ,
e 0l (61 9NY L6

PLAINTIFF,
VS.

CHARLES J. MAKI,

DEFENDANT.
/

1. THE APPELLANT IS CHARLES J. MAKI.

2. THE APPEAL 1S FROM THE ORDER FILED JULY 24, 1997, BY HON. STEVEN
KOSACH, DISTRICT JUDGE

3. THE PARTIES BELOW CONSIST OF,; THE STATE OF NEVADA IS PLAINTIFF,
CHARLES JOSEPH MAKI IS DEFENDANT.

4. THE PARTIES HEREIN CONSIST OF; CHARLES JOSEPH MAKI IS APPELLANT,
THE STATE OF NEVADA IS RESPONDENT.

5. COUNSEL ON APPEAL IS; GARY HADLESTAD, CHIEF APPELLATE DEPUTY,
P.O. BOX 11130, RENO, NEVADA 89520

6. THE APPELLANT WAS REPRESENTED BY THE PUBLIC DEFENDER IN THE
DISTRICT COURT.

7. THE APPELLANT HAS FILED A PROPER PERSON NOTICE OF APPEAL AND
HAS NOT REQUESTED COUNSEL FOR APPEAL AT THIS TIME.

8. FEES ARE NOT APPLICABLE

9. AN INFORMATION WAS FILED FEB. 10, 1994.
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DATED, AUGUST 19, 1997.
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Case No. CPo4P0345 ey
Dept. No. 8
STATE OF NEVADA, COUNTY OF WASHOE
¥k k& k

CHARLES MAKI,

Petitioner,

v. NOTICE OF APPEAL

THE STATE OF NEVADA,

Respondent,

/

Please take notice that Petitioner, CHARLES MAKI, hereby appeals from this Court’s Findings
of Fact, Conclusions of Law and Judgment entered in the above-referenced case on July 24, 1997 to the

Nevada Supreme Court.
5 - ’
DATED this /& __ day of August, 1997. ) 7 ) |

.. JOSEPH R"'PLATER, ESQ.
" 7313 Flint Str.

Reno, Nevada 89501

(702) 348-2070

ATTORNEY FOR PETITIONER

V7.112




v7l 113
&) ¢ ®

ERTIFI ¥ SERVICE
Pursuant to the rules of the above Court, I certify that I am an employee of Flint Street Offices,
313 Flint Street, Reno, Nevada, 89501, and that on this date I caused the foregoing document to be delivered

| to all parties to this action by:

placing a true copy thereof in a sealed, stamped envelope
with the United States Postal Service at Reno, Nevada

X- personal delivery
facsimile (fax)
Federal Express or other overnight delivery

Reno/Carson Messenger Service

16 ‘I addressed as follows:

WASHOE COUNTY DISTRICT ATTORNEY'S OFFICE
| PO BOX 11130
RENQ NEVADA 89520

DATED this &\ 0 day of August, 1997.
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