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TR;AcIE K. LINDEMAN 
CLERK 9DPVIIPREME.C.01 

BY 
DEPUTY CLERK 

THE STATE OF NEVADA, 
Appellant, 
vs. 
LACY L. THOMAS, 
Respondent. 

No. 58833 FILED 
SEP 2 6 2013 

IN THE SUPREME COURT OF THE STATE OF NEVADA 

ORDER AFFIRMING IN PART, REVERSING IN PART AND 
REMANDING 

This is an appeal from a district court order granting 

respondent's motion to dismiss a 10-count indictment. Eighth Judicial 

District Court, Clark County; Michael Villani, Judge. 

The State filed an indictment against respondent Lacy 

Thomas, the former Chief Executive Officer of University Medical Center 

(UMC), charging him with five counts of theft, a violation of NRS 

205.0832, and five counts of misconduct of a public officer, a violation of 

NRS 197.110. Thomas pleaded not guilty to each charge and sought 

dismissal of all counts charged in the indictment because they failed to put 

him on notice of the specific criminal acts asserted against him. The 

district court agreed and dismissed the indictment. 

The State appeals arguing that the district court erred by 

finding that the indictment failed to put Thomas on notice of the specified 

facts that constitute criminal theft and misconduct of a public officer, and 

that the district court abused its discretion by refusing to allow the State 

to amend the indictment under NRS 173.095(1). 

"We review a district court's decision to grant or deny a motion 

to dismiss an indictment for abuse of discretion." Hill v. State, 124 Nev. 
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546, 550, 188 P.3d 51, 54 (2008). We review questions of statutory 

interpretation and issues involving constitutional challenges de novo. See 

State v. Lucero, 127 Nev. „ 249 P.3d 1226, 1228 (2011); West v. 

State, 119 Nev. 410, 419, 75 P.3d 808, 814 (2003). 

Sufficiency of the indictment 

The State argues that the indictment sufficiently put Thomas 

on notice of the specific conduct alleged to constitute theft and misconduct 

of a public officer because the indictment alleged that Thomas used funds 

entrusted to him for improper purposes. The State further argues that the 

indictment provided more notice than is required by due process because 

the facts underlying the charges were pleaded in detail and discussed at 

length in the grand jury transcript. 

Under NRS 173.075(1), an indictment "must be a plain, 

concise and definite written statement of the essential facts constituting 

the offense charged." "[The indictment] must be definite enough to 

prevent the prosecutor from changing the theory of the case, and it must 

inform the accused of the charge he is required to meet." Husney v. 

O'Donnell, 95 Nev. 467, 469, 596 P.2d 230, 231 (1979). To provide 

sufficient notice, "the indictment standing alone must contain the 

elements of the offense intended to be charged and must be sufficient to 

apprise the accused of the nature of the offense so that he may adequately 

prepare a defense." Laney v. State, 86 Nev. 173, 178, 466 P.2d 666, 669 

(1970) (internal quotations omitted); see Logan v. Warden, 86 Nev. 511, 

514, 471 P.2d 249, 251 (1970) (stating that "the combined information 

provided by the charging instrument and the [grand jury] transcript" 

would sufficiently apprise a defendant of the offense charged in order to 

mount a proper defense). However, an indictment "which alleges the 

commission of the offense solely in the conclusory language of the statute 
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is insufficient." Sheriff v. Levinson, 95 Nev. 436, 437, 596 P.2d 232, 233 

(1979). 

Theft, counts one to five 

NRS 205.0832(1)(b) provides that 

a person commits theft if, without lawful 
authority, the person knowingly. . . [c]onverts, 
makes an unauthorized transfer of an interest in, 
or without authorization[,] . . . uses the services or 
property of another person entrusted to him or her 
or placed in his or her possession for a limited, 
authorized period of determined or prescribed 
duration or for a limited use. 

(Emphasis added). In all five of the theft counts in the indictment, it is 

alleged that Thomas used county funds in an unauthorized manner and 

exceeded the county's entrustment for "limited use[s]"  by distributing said 

funds to his personal friends or associates under the guise of legitimate 

contracts that were "grossly unfavorable" to the county, "unnecessary," 

and/or "us[ed] the services or property [of UMC] for another use." 

Specifically, the State explained to the grand jury that it was presenting 

an embezzlement-type theory of theft, which entails "taking money that is 

entrusted to you for a particular purpose and using it for other purposes 

outside that entrustment." 

Count one of the indictment specifically references a contract 

between UMC and Superior Consulting or ACS Company (collectively, 

ACS) where some, albeit very limited, debt collection work was to be 

performed. The contract called for the completion of debt collection work 

that was already being performed by another entity and it is alleged the 

work was performed poorly by ACS, leading to a decrease in overall debt 

collection. While count one of the indictment included the relevant dates, 

the parties, and the factual accounts of the contract entered with ACS, it 
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failed to allege how Thomas's conduct was unlawfully authorized or how 

his use of payments to ACS articulate the intended, unlawful purpose 

when actual work had been performed under the contract. We conclude 

that the indictment and grand jury transcript failed to provide Thomas 

with sufficient notice of all the elements of the criminal acts charged in 

count one in order to prepare his defense. See Laney, 86 Nev. at 178, 466 

P.2d at 669. 

With regard to theft counts two to five, in the indictment and 

before the grand jury, Thomas is alleged to have entered into contracts on 

behalf of UMS with Frasier Systems Group, TBL Construction, Premier 

Alliance Management, LLC, and Crystal Communications, LLC. These 

companies allegedly provided consulting and supervisory services in the 

areas of information technology, utilities, landscaping, and 

telecommunications. However, the State explicitly stated that they never 

performed any work or delivered a final work-product under the terms of 

these contracts. Because the State alleged in the indictment and before 

the grand jury how Thomas engaged in conduct that was unlawfully 

authorized (i.e. there was no work performed or final work-product 

provided), we conclude that Thomas was sufficiently put on notice of the 

criminal acts charged in counts two to five. Accordingly, we reverse the 

district court's dismissal as to counts two to five; however, we affirm the 

dismissal of count one. 

Misconduct of a public official, counts six to ten 

NRS 197.110(2) provides that "[e]very public officer 

who. . . [e]mploys or uses any person, money or property under the public 

officer's official control or direction, or in the public officer's official 

custody, for the private benefit or gain of the public officer or another, is 

guilty of a . . . felony." In counts six to ten of the indictment, the State 
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alleges that Thomas, while acting as Chief Executive Officer of UMC, 

"use [d} money under his official control or direction. . . for the private 

benefit or gain of himself or another." Despite the fact that each count 

failed to provide a detailed narrative of the facts as they related to each 

charge, each count incorporated by reference the facts set forth in theft 

counts one to five, respectively. And, counts one to five included 

allegations that Thomas entered into contracts with his longtime friends 

or associates that were "grossly unfavorable" to UMC. Thus, we conclude 

that the elements of the offense of misconduct of a public officer as set 

forth in counts six to ten of the indictment, when considered together with 

the facts as alleged in counts one to five and the grand jury testimony, put 

Thomas on sufficient notice of the crimes charged in counts six to ten so 

that he could mount an adequate defense. See Logan, 86 Nev. at 513, 471 

P.2d at 251 (establishing that the information in the charging instrument 

and the grand jury transcript may be sufficient notice). Accordingly, we 

reverse the district court's dismissal as to counts six to ten. 

Amendment to count one is not warranted 

The State contends that the appropriate remedy for 

inadequate notice in a charging document is amendment, not dismissal. 

Given our reversal of the district court's order dismissing counts two to 

ten, the State's request for amendment only applies to count one. NRS 

173.095(1) states that "[t]he court may permit an indictment or 

information to be amended at any time before verdict or finding if no 

additional or different offense is charged and if substantial rights of the 

defendant are not prejudiced." Whether an indictment may be amended is 

"a determination [wholly] within the district court's discretion." Viray v. 

State, 121 Nev. 159, 162, 111 P.3d 1079, 1081 (2005). 
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Gibbons 

%-l2A-ZL\  

'esty 

C.J. 

We conclude that the district court did not abuse its discretion 

in denying the State the right to amend the indictment as to count one 

because the indictment and grand jury transcript failed to put Thomas on 

sufficient notice of the charged crime, and the State has failed to show 

that it can cure the defective allegation. Thus, permitting the State to 

amend count one would prejudicially affect Thomas's substantial rights. 

Accordingly, for the reasons set forth above, we ORDER the 

judgment of the district court AFFIRMED IN PART AND REVERSED IN 

PART AND REMAND this matter to the district court for proceedings 

consistent with this order.' 

Saitta 

'The Honorable Michael Douglas, Justice, voluntarily recused 
himself from participation in the decision of this matter. 
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cc: 	Hon. Michael Villani, District Judge 
Attorney General/Carson City 
Clark County District Attorney 
Daniel J. Albregts, Ltd. 
Franny A. Forsman 
Eighth District Court Clerk 
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FRANNY A. FORSMAN
Nevada Bar No. 000014
P.O. Box 43401
Las Vegas, Nevada 89116
(702) 501-8728

DANIEL J. ALBREGTS, ESQ.
Nevada Bar No. 004435
DANIEL J. ALBREGTS, LTD.
601 S. Tenth Street, Suite 202
Las Vegas, Nevada  89101
(702) 474-4004

Attorneys for Respondent Thomas

IN THE SUPREME COURT OF THE STATE OF NEVADA

THE STATE OF NEVADA,            )
                            ) Case No.  58833
          Petitioner,      )  
                            )
vs.                         )   
                            )
LACY THOMAS, )

                            )
          Respondent,       )
                                                              )

PETITION FOR REHEARING

Respondent Lacy Thomas, by and through counsel, Franny A. Forsman and

Daniel J. Albregts, petitions the court to reconsider its en banc order of September

26, 2013 affirming in part and reversing in part the order of the district court which

dismissed the Indictment in this case. This Petition is brought pursuant to NRAP 40.

This Petition is based upon the following grounds: 1) This court overlooked

or misapprehended the basis upon which relief was sought and the ground upon

which it was granted in the court below; 2) This court affirmed the dismissal of Count

1, yet reversed the dismissal of Count 6 which contained no additional allegations;

3) This court should provide guidance to the lower court and the parties to avoid

needless additional litigation and to permit counsel to effectively evaluate and present

the case. 

Electronically Filed
Oct 14 2013 04:10 p.m.
Tracie K. Lindeman
Clerk of Supreme Court

Docket 58833   Document 2013-30687000127
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I.
THE MOTION TO DISMISS WAS NOT BASED UPON LACK OF NOTICE 

AND THE DISMISSAL WAS NOT BASED ON LACK OF NOTICE

Although the State argued that the dismissal below was based on the failure of

the Indictment to provide sufficient notice,1 the Motion to Dismiss was not based on

inadequacy of notice and the court’s order dismissing the Indictment was not based

on lack of notice. This court misapprehended the nature of the challenge to the

Indictment and the basis for the decision of the trial court.2

This court represents on page 1 of the Order that, “Thomas...sought dismissal

of all counts charged in the indictment because they failed to put him on notice of the

specific criminal acts asserted against him. The district court agreed and dismissed

the indictment.” That is not what happened. 

The Motion to Dismiss which led to dismissal of the Indictment sought relief

as follows:

[T]he State believes that a public official commits two crimes when he
enters into duly authorized contracts with anyone if he does so for some
undefined personal purpose. The official need not receive any gain, the
county need not be harmed and there need not be an undisclosed
relationship between the official and the vendor....The conduct which
has been alleged simply is not a crime under either statute. If the court
disagrees and determines that the statute has been violated, there is no
question that that construction of the statute must result in a finding that
the statute is unconstitutionally vague and overbroad. In either event, the
charges must be dismissed.

AA, p. 605.

....

....

....

1Notice was the State’s secondary argument. The State’s first argument (although not raised
below) was that the challenge was to the “sufficiency of the evidence to sustain the indictment”
Appellant’s Reply Brief, p. 2. 

2Respondent warned this court about the mischaracterization of the nature of the motion in
his Answering Brief, p. 2.

- 2 -

000128



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

The court’s ruling which dismissed the indictment ruled on that prayer for

relief:

The indictment, if allowed to stand, would be tantamount to this Court
sanctioning the proposition that if UMC and/or Clark County entered
into an ill-conceived contract that may be more beneficial to a vendor as
opposed to itself that Thomas’ conduct is criminal in nature. This Court
does not accept this proposition. 

AA, p. 741.

The State concedes that the challenge which was made and which was ruled

upon by the trial court was “an [vagueness] as applied challenge to the statutes at

issue in the indictment. Appellant’s Reply Brief, p. 10. 

Because this court chose to follow the State’s erroneous characterization of

both the basis of the challenge and the basis of the dismissal, the Order overlooked

the constitutional issues which were raised below and in Answer to the State’s appeal.

Those constitutional issues were not inadequate notice but the fact that the conduct

alleged either did not constitute a crime or the criminal statute was vague as applied. 

II.

THE ORDER AFFIRMING THE DISMISSAL OF COUNT 1
AND REVERSING THE DISMISSAL OF COUNT 6 
OVERLOOKS THE FACT THAT BOTH COUNTS 

RELY ON THE SAME ALLEGATIONS

This court concluded that Count 1 of the indictment “failed to provide Thomas

with sufficient notice of all the elements of the criminal acts charged in count one in

order to prepare a defense, holding, “While count one of the indictment included the

relevant dates, the parties and the factual amounts of the contract entered with ACS,

it failed to allege how Thomas’s conduct was unlawfully authorized or how his use

of payments to ACS articulate the intended, unlawful purpose when actual work had

been performed under the contract.” Order, p. 4. Count 6 of the indictment reads as

follows:

Defendant did, on or between May, 2005, and January, 2007, then and
there knowingly, feloniously, and without legal authority, while acting
as a public officer as Chief Executive Officer of University Medical
Center, employ or use money under his official direction, or in his
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official custody, for the private benefit or gain of himself or another, by
doing the acts set forth in Count 1, hereinabove.

AA, p. 518.

In reversing the dismissal of Counts 6 through 10, this court asserts in its order

that “counts one to five included allegations that Thomas entered into contracts with

his longtime friends or associates that were ‘grossly unfavorable’ to UMC.” Yet, the

quoted language does not appear anywhere in the indictment. Further, the State

argued to the trial court that the “State does not have to prove that the contract was

unfavorable to UMC.” RA at p. 5. So it is impossible to tell from the Order what

distinguishes the first set of counts from the second in the court’s analysis.

The reasons this court has given for the affirmance of the dismissal of Count

1 apply with equal force to the dismissal of Count 6. The distinction made between

the two counts by this court is confusing and leaves the parties and the lower court

with virtually no basis on which to frame jury instructions, to define the elements of

the crime or to assess the adequacy of the proof.3

III.

RESPONDENT URGES THIS COURT TO PROVIDE GUIDANCE
REGARDING THE MEANING OF ITS ORDER

If this court determines that it will not revisit the resolution of this appeal and

therefore will not address the issues which were raised and decided below,

Respondent urges this court to clarify its order by answering the following questions:

1. As to the Theft counts (2 through 5), must the State prove that the vendors

“never performed any work or delivered a final work-product” in order to prove

Thomas guilty of Theft?

2. As to the Misconduct counts, whether provision of contracts to “longtime

3The problems with defining the elements of the crime and analyzing the burden of proof are
created by the vagueness of the statutes as applied to the allegations in the indictment but this court
has chosen not to address that argument.

- 4 -
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friends or associates” is an element of the crime which must be proven by the State?

3. Whether the State must prove that the contracts were “grossly unfavorable”

to UMC at the time that they were approved and executed by the County?

4. Whether the term “grossly unfavorable” carries a definition which can be

applied by the fact finder? 

5. Whether the State must prove that the contracts described in the indictment

were not authorized by the appropriate county staff and elected officials?

6. Whether the State must prove that some state law or regulation defines the

nature of the relationship between the contractor and the vendor as prohibited?

The questions are asked in order to prevent further needless litigation, the

invitation of error and the expense to the parties in proceeding to retrial of this case

without knowing what the State must prove. Because this court did not address the

problem created by the lack of definition of the crimes in the statutes and the resulting

determination by the trial court that the conduct alleged did not constitute a crime, the

parties are returned to the confusion which existed throughout the first trial as

exemplified by the following exchange: 

THE COURT: Isn’t that the —at least the facts right now is that
he contracted with a friend who’s benefit to the friend and not to the
county/UMC, isn’t that what has to be proved in this case?

MR. MITCHELL: I–well, in the misconduct counts you have to
prove that the contract benefitted the friend and not the organization.
That the contract was entered into for the purpose of benefitting a friend
or Mr. –or any other person, it doesn’t have to be a friend. But when
it was entered into it for the benefit of somebody besides the
organization represented. So that’s what I need to prove on Counts 6
through 10, yes. ...

RA, p. 3 (emphasis added).

When the court asked the prosecutor whether the State was alleging that hiring

a friend who did a bad job is a crime and then followed with whether the crime might

be failure to disclose that the vendor was a friend, the prosecutor responded:

MR. MITCHELL: My burden is not so high as to force me to–to–
prove that –that– well, let me phrase it this way. The –what I have to
show is that the purpose of the contract was to help the friend. I don’t
have to prove that the purpose was to harm the county. I just have

- 5 -
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to show that this was for personal benefit of a friend, or somebody,
not–not to fulfill my job.

RA, p. 4-5 (emphasis added).

Trying to ascertain what conduct the prosecutor alleges is criminal under the

statutes, the court asked, 

[i]f he had a strong friendship relationship with one of these individuals,
to contract for a new phone system, and he gave the best price in the
world and they did the best work possible, is that theft? And is that
misconduct?

RA, p. 44.

The prosecutor responded that it was “if his purpose in entering into the

contract was to confer a private benefit by virtue of his public authority...” and then

confirmed that “private benefit” meant that the vendor got paid. RA, p. 45. The

court asked the prosecutor “if it’s a fair contract and the county gets a good benefit

from the contract, is that misconduct?” The prosecutor answered, “Whether or not

it turns out well for the county is absolutely not the issue.” RA, p. 45 [emphasis

added].

Still struggling with the burden of proof, later in the trial, the court asked:

THE COURT: Well, theft, I’m not sure—what is theft? Something for
nothing?
MR. MITCHELL: Theft is causing somebody to be paid
unnecessarily when the money could have been left
unspent. That’s the theory here. And–and because Mr.
Thomas entered into the contract, he bound UMC to pay
money that they could have avoided paying....

Trial Transcript- 4/2/10, p. 45-6.

In most criminal cases, the elements of the crime are defined in the statute and 

the burden of proof can be ascertained. The parties can, as a result, look at the

discovery and evaluate the case. Defense counsel can give meaningful advice. If the

case goes to trial, the prosecutor can articulate what will fulfill the burden of proof

and the court can determine how the jury is to be instructed. The Nevada statute on

Public Misconduct suffers from the same constitutional problems as the federal

statute did in Skilling v. United States , 130 S.Ct. 2896 (2010). As a result, none of

the essential functions of a fair trial can occur on remand of this case. Here, the

- 6 -
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State’s case has been remanded in the same undefined, confused condition as it  

arrived in this court. Due process and our system of criminal justice  require more.  

DATED this 14th  day of October, 2013.

By: /s/ Franny A. Forsman                              
                               FRANNY A. FORSMAN

      Nevada Bar No. 000014
      P.O. Box 43401
      Las Vegas, Nevada  89116
      (702) 501-8728

 By: /s/ Daniel J. Albregts                               
                              DANIEL J. ALBREGTS, ESQ.

      Nevada Bar No. 004435
      601 S. Tenth Street, Suite 202
      Las Vegas, Nevada  89101
      (702) 474-4004    

      Attorneys for Respondent THOMAS
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CERTIFICATE OF COMPLIANCE

I hereby certify that this Petition for Rehearing complies with the formatting

requirements of NRAP 32(a)(4)-(6) because this petition has been prepared in a

proportionally spaced typeface using WordPerfect X4 in size 14 Times New Roman

font. 

I further certify that this petition complies with the page limitations of NRAP

40 because it does not exceed 10 pages.

Dated this 14th day of October, 2013.

 

/s/ Franny A. Forsman
Nevada Bar No. 000014
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CERTIFICATE OF SERVICE

I hereby certify and affirm that this document was filed electronically with the

Nevada Supreme Court on October 14, 2013.  Electronic Service of the foregoing

document shall be made in accordance with the Master Service List as follows:

CATHERINE CORTEZ MASTO

Nevada Attorney General

STEVEN S. OWENS

Chief Deputy District Attorney

FRANNY A. FORSMAN, ESQ.

Counsel for Respondent

           By: /s/ Franny A. Forsman                
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IN THE SUPREME COURT OF THE STATE OF NEVADA 

 
   
 
 

THE STATE OF NEVADA, 

  Appellant, 

v. 

LACY THOMAS,  

  Respondent. 

 

 CASE NO:   58833 

  

 
ANSWER TO PETITION FOR REHEARING 

 COMES NOW the State of Nevada, by STEVEN B. WOLFSON, Clark 

County District Attorney, through his Chief Deputy, JONATHAN E. 

VANBOSKERCK, and answers the Petition for Rehearing in the above-captioned 

appeal. 

 This answer is based on the following memorandum of points and 

authorities and all papers and pleadings on file herein. 

 Dated this 3
rd
 day of December, 2013. 

Respecfully submitted, 
 
STEVEN B. WOLFSON 
Clark County District Attorney 
Nevada Bar # 001565 
 
 

 
BY /s/ Jonathan E. VanBoskerck 

  JONATHAN E. VANBOSKERCK 
Chief Deputy District Attorney 
Nevada Bar # 006528 
Attorney for Respondent 
 
 

 

Electronically Filed
Dec 03 2013 04:02 p.m.
Tracie K. Lindeman
Clerk of Supreme Court
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MEMORANDUM 

POINTS AND AUTHORITIES 
 

 Respondent Lacy Thomas petitions this Court for rehearing to reconsider the 

Order Affirming in Part, Reversing in Part and Remanding (“Order”) the Decision 

on Motion to Dismiss (“Decision”) of the district court to dismiss the Indictment in 

his case.
1
 Respondent contends that this Court overlooked or misapprehended: 1) 

that the district court’s dismissal of the Indictment was not based on lack of notice; 

and 2) that as Count Six and Count One of the Indictment were based on the same 

underlying facts, this Court should have upheld the dismissal of Count Six where it 

upheld the dismissal of Count One. Additionally, Respondent seeks guidance from 

this Court “regarding the meaning of its order.” Pet. 4.  

Per NRAP 40(c)(2), this Court considers rehearing only when it has 

overlooked or misapprehended a material fact or question of law.
2
 Bahena v. 

Goodyear Tire & Rubber Co., 126 Nev. ___, ___, 245 P.3d 1182, 1184 (Nev. 

2010). Because Respondent has not actually shown that this Court overlooked or 

misapprehended any material fact in rendering its decision in the instant matter, 

                                           
1
 The State’s Answer is based upon this Court’s Order Directing Answer to Petition 

for Rehearing, Case No. 58833, November 22, 2013. 

 
2
 Or that the Court overlooked, misapplied, or failed to consider legal authority 

directly controlling a dispositive issue in the appeal, which Respondent does not 

contend here. Bahena v. Goodyear Tire & Rubber Co., 245 P.3d 1182, 1184 (Nev. 

2010). 
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and because no basis exists for this Court to offer “guidance” regarding the 

meaning of its Order, Respondent’s Petition for Rehearing must be denied. 

I 

THIS COURT DID NOT OVERLOOK OR MISAPPREHEND ANY 

MATERIAL FACT IN CORRECTLY DETERMING THAT THE 

DISTRICT COURT’S DISMISSAL WAS BASED ON LACK OF NOTICE 

 

 Respondent first contends that this Court “misapprehended the nature of the 

. . . basis for the decision of the trial court[,]” in that “the [district] court’s order 

dismissing the Indictment was not based on lack of notice.” Pet. 2. However, this 

contention is without merit, as it is beyond dispute that the district court based its 

decision to dismiss Respondent’s Indictment on the Indictment’s purported lack of 

notice to Respondent of the charges against him. 

In its Decision on Motion to Dismiss, the district court stated: 

[Respondent] challenges the Indictment under a number of legal 

issues, most notably that the language of the Indictment does not set 

forth criminal conduct and, therefore, does not provide sufficient 

notice of the charges against him. 

 

Appellant’s Appendix, Volume III, at 740 (emphasis added). The district court 

then analyzed whether the Indictment was sufficient to put Respondent on notice 

of the charges against him, quoting language from State v. Hancock, 114 Nev. 161, 

955 P.2d 183 (1998), to support its analysis. III AA 740-41. Notably, the language 

the district court quoted is found in a paragraph in Hancock under a heading 

entitled: “The original indictment failed to put respondents on notice of the 
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charges.” Id. at 164, 955 P.2d at 185 (emphasis in original). The district court also 

analyzed the Indictment by quoting language from this Court’s decision in 

Simpson v. Eighth Judicial District Court, 88 Nev. 654, 503 P.2d 1225 (1972), in 

which this Court noted that an Indictment:  

[M]ust include a characterization of the crime and such description of 

the particular act alleged to have been committed by the accused as 

will enable him properly to defend against the accusation, and the 

description of the offense must be sufficiently full and complete to 

accord to the accused his constitutional right to due process of law. 

 

Id. at 660, 503 P.2d at 1229-30; see also III AA 741. In that decision, this Court 

likewise considered whether such an indefinite Indictment: 

[W]ould allow the prosecutor absolute freedom to change theories at 

will; [as] it affords no notice at all of what petitioner may ultimately 

be required to meet; thus, it denies fundamental rights our legislature 

intended a definite indictment to secure. 

  

Id. at 661, 503 P.2d at 1230 (emphasis added). 

 

As this Court determined, the statements and law analyzed in the district 

court’s Decision demonstrate that the court’s dismissal was, in fact, based on the 

Indictment’s purported lack of notice to Respondent. Now, in his attempt to seek 

rehearing, Respondent claims this Court “overlooked” or “misapprehended” the 

basis for the district court’s decision. However, as shown supra, the district court 

clearly articulated the basis upon which it dismissed the Indictment, and that is the 

basis this Court relied upon in reaching a holding. See Order 1, 5. Respondent 

further asserts that the State “erroneous[ly] characteriz[ed] . . . the basis of the 
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dismissal[.]” Pet. 3. The State mischaracterized nothing, but rather endeavored in 

its appellate pleadings to respond to the basis of the district court’s dismissal, 

which was a finding that the Indictment did not give him notice, was 

unconstitutionally vague, and did not accord Respondent due process.
3
 III AA 741. 

That the district court did not dismiss Respondent’s Indictment in the exact fashion 

Respondent would have preferred is of no moment. Consequently, as this Court did 

not overlook or misapprehend the basis for the district court’s dismissal for lack of 

notice, Respondent’s first claim fails. 

II 

THIS COURT DID NOT OVERLOOK OR MISAPPREHEND ANY 

MATERIAL FACT IN CORRECTLY DETERMING THAT RESPONDENT 

COULD BE CHARGED WITH COUNT SIX OF THE INDICTMENT 

 

 Respondent next contends that this Court overlooked the fact that Count One 

and Count Six relied on the same facts, and claims this Court should have upheld 

the dismissal of Count Six where it upheld the dismissal of Count One. Pet. 3-4. 

However, as this Court correctly noted, Counts One and Six charged two different 

crimes, with two different sets of elements. See generally Order 3-5. As this Court 

did not misapprehend or overlook that fact, Respondent’s claim is without merit. 

 This Court specifically analyzed Count One of the Indictment with respect to 

the facts of Respondent’s alleged crime and the attendent elements of theft under 

                                           
3
 As opposed to a finding that the statutes were unconstitutionally vague as-

applied, which Respondent alleged. III AA 604. 
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NRS 205.832. This Court noted that theft requires that an “unauthorized” transfer 

of property of another, and that the Indictment “failed to allege how 

[Respondent’s] conduct was unlawfully authorized or how his use of payments to 

ACS articulate the intended, unlawful purpose when actual work had been 

performed under the contract.” Order 3-4 (emphasis in original). This Court then 

analyzed counts six through ten charging Respondent with misconduct of a public 

official under NRS 197.110, which only requires that a public officer use property 

under his official control or direction for some type of private gain. This Court 

found that the Indictment’s “allegations that [Respondent] entered into contracts 

with his longtime friends or associates that were ‘grossly unfavorable’ to UMC” 

sufficient to put Respondent on notice of counts six through ten. Order 5. 

 Respondent’s claim that this Court must have overlooked or misapprehended 

the fact that both counts rely on the same factual allegations is erroneous. Notably, 

authorization is not an element of misconduct of a public official; such misuse of 

property could be authorized and still violate NRS 197.110. As to Count One, this 

Court held that the State failed to articulate, in a manner sufficient to put 

Respondent on notice of that charge, how his use of property was unauthorized. 

Additionally, this Court noted that entering UMC into “grossly unfavorable” 

contracts was another manner in which Respondent had notice of the allegations 
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supporting Count Six.
4
  

Respondent likewise claims that it “is impossible to tell from the Order what 

distinguishes the first set of counts from the second in the court’s analysis.” Pet. 4. 

Again, the counts rested on two separate statutes with two different sets of 

elements: counts one through five rested on the charge of Theft, and counts six 

through ten rested on the charge of Misconduct of a Public Official. Accordingly, 

Respondent’s contention that this distinction is confusing is spurious, and his claim 

that this Court overlooked or misapprehended that fact is without merit. 

III 

NO BASIS EXISTS FOR THIS COURT TO PROVIDE “GUIDANCE 

REGARDING THE MEANING OF ITS ORDER” 

 

Respondent also asks this Court to clarify its Order by answering certain 

narrow questions outlined in the third part of his Petition. However, it is well-

established that this Court “will not render advisory opinions on moot or abstract 

questions. Decisions may be rendered only where actual controversies exist.” 

Applebaum v. Applebaum, 97 Nev. 11, 12, 621 P.2d 1110 (1981); Nev. Const. art 

6, § 4. Additionally, a petition for rehearing is not the appropriate vehicle for any 

                                           
4
 Respondent also claims that this Court’s observation that “counts one to five 

included allegations that [he] entered into contracts with his longtimes friends or 

associates that were ‘grossly unfavorable’ to UMC” contains language that “does 

not appear anywhere in the indictment.” Pet 4. However, the term “grossly 

unfavorable” and the attendant allegations very clearly appear on page 2, line 7 of 

the Indictment. III AA 515. 
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such request. Rehearing is limited to consideration of whether “the court has has 

overlooked or misapprehended a material fact in the record or a material question 

of law in the case, or . . . has overlooked, misapplied or failed to consider a statute, 

procedural rule, regulation or decision directly controlling a dispositive issue in the 

case.” NRAP 40(c)(2)(A) & (B). None of Respondent’s questions formed the basis 

of the district court’s dismissal of the State’s Indictment, the appellate briefing by 

either party, or this Court’s Order. Where a ground for relief was not considered by 

the district court below, “it need not be considered by this court.” Davis v. State, 

107 Nev. 600, 606, 817 P.2d 1169, 1173 (1991), overruled on other grounds by 

Means v. State, 120 Nev. 1001, 103 P.3d 25 (2004). Any such prayer for relief here 

by Respondent would more appropriately be resolved by pre-trial procedures in the 

district court, and need not be considered by this Court.  

Dated this 3
rd
 day of December, 2013. 

Respectfully submitted, 
 
STEVEN B. WOLFSON 
Clark County District Attorney 
Nevada Bar #001565 

 

 BY /s/ Jonathan E. VanBoskerck 

  
JONATHAN E. VANBOSKERCK 
Chief Deputy District Attorney 
Nevada Bar #006528  
Office of the Clark County District Attorney 
Regional Justice Center 
200 Lewis Avenue 
Post Office Box 552212 
Las Vegas, Nevada 89155-2212 
Attorney for Respondent 
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CERTIFICATE OF COMPLIANCE 
 

1. I hereby certify that this petition for rehearing/reconsideration or answer 

complies with the formatting requirements of NRAP 32(a)(4), the typeface 

requirements of NRAP 32(a)(5) and the type style requirements of NRAP 

32(a)(6) because it has been prepared in a proportionally spaced typeface using 

Microsoft Word 2003 in 14 point font of the Times New Roman style. 

2. I further certify that this petition complies with the page or type-volume 

limitations of NRAP 40 or 40A because it is either proportionately spaced, has 

a typeface of 14 points or more and contains 1,612 words and does not exceed 

10 pages. 

 

 Dated this 3
rd
 day of December, 2013. 

 

Respecfully submitted, 
 

STEVEN B. WOLFSON 
Clark County District Attorney 
Nevada Bar #001565 

 

 BY /s/ Jonathan E. VanBoskerck 

  
JONATHAN E. VANBOSKERCK 
Chief Deputy District Attorney 
Nevada Bar #006528 
Office of the Clark County District Attorney 
Regional Justice Center 
200 Lewis Avenue 
Post Office Box 89155-2212 
Las Vegas, Nevada 89155-2212 
(702) 671-2500 
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 I hereby certify and affirm that this document was filed electronically with 
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foregoing document shall be made in accordance with the Master Service List as 
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CATHERINE CORTEZ MASTO 
Nevada Attorney General 
 
DANIEL J. ALBREGTS, ESQ. 
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JONATHAN E. VANBOSKERCK 
Chief Deputy District Attorney    

 

 I further certify that I served a copy of this document by mailing a true and 
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