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Çq.upggr¡/..gd.I'g9h,,_tuc.,3 840 F.zd 685 (9tr' Cir. l9tìS)) lor rhe proposition

that cluc prooess is satislied only by serving at1 agent, olficer or

reprcsentative higltly integrated within (iru¡ro, are inapplicablc ancl

irrelevant. See, e.9., Ma¡.cantodg_ V,._PfijUo_fSL*$hipp_lng,*Çp&, 206

F'.Supp.2d 54 (Mass, 2A0Ð (country in which service is being macle is

country whose laws should be obeyecl; sinoe llussian corporation was servecl

in Canacla, Canaclian law govcrned scrvice oll process); Mqpjvor v.. Volvg

Pç¡],tí1...Q-f. America, lnc,, 471 Sio.2cl lB7 (].'lorida l985) (rcversocl ordcr

quashing service, fìnding fiuprernacy Clause preernpts Floricla statr.¡l,e

goverrring scrvice; sorvice rnade undcr Convention); Volkswagenwerk, 486

tJ.S. at 699 (by virtue of the Suplemacy Clause of [J.S, Constitutiorr, the

Convention oopre-empts inconsistent methods of service prescribcd by state

law in all cases to which it applies.").

,As indicatecl above, it is undisputecl that Plaintif'f oornpliecl with both

the Convention as well as tlre intern¿ll laws of'Mexiocl when it scrvccl Crupo.

Further, the Central Authority's return of'a Certilicate ol'Servioe (which is

blessed by the Mexican oourt) is prima,facie evidence that service was made

in cornpliance with Mexican law. Nofthlpp,.-Klng;- Ç9,.-_y,--ConrenlA

Procluctora Scrnrllgg*Alggdglg&g .$_qþ"qtæ,_S*4., 5 l l'.3d 1383 (8tr' Cir.

1995) (a cornpletecl certificatc rcturnccl by Spanish Ccntral Autlrority is

prim,a lhcie evidence that process was served in compliance with thc

Convention); .tJnite Nat'l ßeti ,643 F.Supp, 2d

328, 334 (S.D.N.Y, 2008) (Certifioate is prima,facie evidenoe that service

cornplied with Mexico's internal laws).

3 Although inapplioable, in ljclat, court aflirmecl a defhult judgrnent servecl
upon a "receptionist" after rcceptionist clainred lro one was at llclat's oflÌcc
to accept servicc, stnting that FITCP 4 is a flexible rule that is liberally
construecl so long as a parly receivcs sr¡f{ìcient notice of the complaint.

5
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therein. lVl<¡reover, (iru¡xr was also aware of'the prior action and participatecl

in a fc¡rmal mecliation with their wholly-owned subsidiary - Famsa, PlaintifT

has ma<le efforts to avoid a dcfault against On"rpo and has rec¡uested that they

aotivcly part¡oipate in this case. PlaintifT requested that Grupo's attorncys

agree to accept scrvice on behalf ol' Grupo - which was denied. 'fhuso

Plaintilf was ltrrcod to g;o through the time-consuming and expensive

process of scrving Grupo in Mexico under the Convention and internal laws

of'Mexico. In arJdition, and as more particularly detailed in the Gonzalez

Declar¿rtion attached as JiXh!þj!:! to Plaintifl's Opposition to the Motion t<l

Quash, thc oourt process server in Mexico reft¡scd to perlbrm service on two

occasions until Plaintiff pr<lvicled aclditional eviclence to the Mexican court -
wltich coì"¡rt then authorizecl scrvice at thc aclclress listecl in the Summons.

$sg Gonzalez Declaration, fll 5-6. Due process merely requires notice ancl

the opportunity to [:e heard. "fhese protcctions have trcen more than satisfied

in this case. Crupoos dilatory tactics to evade service and delay rnust be

stopped. It is certainly reasonable to require Grupo to defencl a suit in

Nevada fullowing thc breach of lease and guaranty for a Nevacla cornmercial

premises where l?arnsa and Grupo elected to clo business.

[ìirtally, it is uncontroverted by Grupo that service of' process

comportecl with the intelnal laws of Mexico. Sec Mot. to Quash, p.4 as well

as tlre Deolaration of'Celso (\onzalcz, 
1ï11 9- l I , Exhibjt A (Mexican law docs

not rcquirc selvicc on a corporatio¡r bc rnade on someone who is authorized

by the corporation to rcceive servicc of process and Article 69 of the Civil

Procedure Code ftrr the State of'Nuevo [,eon permits service at the domicile

assigned f'br such ef fect by Court appointed prooess service).

C. .I ¡sre_i€_Ns
Ileing [,j_tigated by tl]e,Same Set of Attorneys fþr lramsâ.

'l"he ultimate issue in this case is damages following Famsa and

7
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(Cnse ll A"'12^(t72870-C) ($74t1,394,19 plus lccs ($126,712.50) ancl costs

($7,577.02)). Sce .ludglnent and Orcler orr .Attorney ïìces and Costs attached

as llxhibit [] which Plaintiff'requests this Court tal<e juclicial nc¡tice. 'l'his

Jrrclgrnent, all of which remains outstancling, was awarded in April of'2A14,

and continues to bcar interest. Pursuant to Orupo's Guaranty with Flaintiff,

any .juclgrnent renclerecl against tamsa is binding ancl conolr"¡sivc against

Grulpo to thc sârnc cxtcnt as if Grupo hacl appeared in such proceedings ancl

.judgmerrt h¿rs bccn rendered against it. Se.g Guaranty attached as Exhibit.C.

l'hus, ¿r boncl in the minirnum amount of llì1,0()0,000.00 is reasonable.

E. A Sl;ay Must Not Issue Since Grupo Clcatecl lts Own limergency,

Grupo is thc party that created the circumstances requiring that this

rnattcr be hcarcl on ¿ìn emergency basis. Iror sorne unknown reason, Grupo

waitccl Z$-rJays aftcr the lower oor¡rt clcniecl its motion to quash l:efirre fìling

its rnotion to stay with the lower oourt ancl 3O-clays bef'ore it filed this

L)urergcncy Motio¡r fbr Stay ancl Writ. Additionally, seryice ot' the

Corn¡rlaint was ¡ladc on (iru¡ro in Mcxico orr March lT, 2015, alrnost 5

months ago. Other than the Motion to Quash, Orupo has yet to challenge

servicc in Moxico or otherwisc. 'l'hus, given that Orupo has sât on its rights,

there is no crnorgenÇy nor any reason to stay âny proceeclings pcnding a

hearing on Grupo's Writ of Prohibition.

[TT. CONC[,[JSION

Given that; (a) Glupo's due process rights have lreen satisfied; (b)

Grupo has both reasorrable notice and thc opportunity to defend; (c) servicc

upon Gnrpo was propcr undcr both the Convention ancl the intemal laws of

Mexico (the CertifÌcate bcing príma,facie eviclence service was valicl); (cl)

the standards for a stay have not lrcerr rnet; and (e) there is no harm to Gru¡ro

in defencling this rnatter as the clamage issue is already [reing defended by

(inrpo's same set of'attorneys representing fiamsa (its wholly owncd cntity),

9
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nllîþ'ItU¿tVI-'ll'OIF ìKJllll,LV .lJ" ltljk\,111\lKl\4lANü llN SttiJPlPOlRll

sT'A"fE OF NIIV.ADA )

COLINTY OIì CI-AI{.K )

I, Kelly .1. Erinkrrran, lreing first duly sworn on oath states urndcr

pcrralty of ¡rerjurv that the fbllowing assertio¡rs are true and correct of rny

own pcrsonal knowlcclgc:

l. I am an attorney duly licensed to practice law in the Íitate of

Nevacla ancl arn a partner at the law firm Goolcl Patterson, attorncys fbr

Plaintiffl B.Fj. [Jno, LL,C. This Alädavit is subrnitted in support of ll"cal

Party irr lrrterest/FlaintifPs O¡rposition to Petitioner's limergency Mcltion

[Jn<Jer NIì.AI) 27(e) to Stay Proccodings Pencling ll.esolution of Writ ¡letition

Challonging Service.

2. Service of'thc Sur¡nrnons and Cornplairrt was rnacle on Grupo

irr Mexico on March 17,2,015, almost 5 months ago. Other than thc Motion

to Quash, Grupo has yet to challenge servioe in Mexico ol othcrwisc.

3, On June 1,2015, Grupo filed its Motion to Quash Service of'

Process, to which Plaintifi fìled its opposition. S.e_c? Plaintiffls Opposit.ion to

(irupo's Motion to Qr.rash Service ol'Process attachecl as EXb-tþj!-[.

4, On July 14,2015, the lüightlr "luclicial District Court clenied

(irupo's Motion to Quash, findirrg that Grupo was propcrly served uncler

[:oth the Convention as well as the internal laws of Mexico (ancl Grupo's due

proccss Lights were not violated). At thc ond of that hearing, Grupo's oral

motion ttl stay was also denied.

5. 24-days later, Grupo fìled a Motion to Stay with the lower

court (on shortenecl tirrre), to which Plaintif'f liled its oppositiorr. I'}laintifT

filed its opposition thereto (which was not inoluderl in Grupo's Appenclix

with the Writ) and attachecl hereto as Exhibit-.P. On July 11,2015, the

Ilighth Judicial District Court denied Grupo's Motion to Stay,

0079



I

2

3

4

5

6

7

I
9

l0

il
t2

t3

l4

t5

l6

t7

r8

r9

20

2t

22

23

24

25

26

27

28

12, Fursuant to (irupons Ouaranty, âhY judgment rendered against

Famsa is binding ancl conclusive against Grupo to the same extent as if
Grupo had appeared in such proceedings and judgrnent had been rendered

against (irupo. See Ouaranty attached hereto as Exhlbitjl.

EXECLJTED this 2l st day of August ,2015,

STAT'E OF NEVADA )

couNTY oF cLARr( )

Kelly J. Brinkman.

í\KTTARV T'UüIJO
'nrB$ìûVM. fl0Vgntr

ffiffiiwR
ðrATÊ OF $rlrrrAlt r . couNlv oi cL^n(
0¡v tpsgtNtîrflN0T tt(rr, t|[0,8o, ¿ortl

ûúo:0f,.l0åÍl&tl.l

3

/
Kelly J.

Signed and affirmed beforc me this 2lst day of August, 2015 by

ñotdfy l¡uUic

0080
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I[,IR,OOF' OF' SETì.VICJE

I hereby certify that I arn an employee of the law firm of'Goolcl

Patterson, arrd on the 2l'r day of August, 201.5 I servcd tlro ltrrcgoing RIIAL

PARTY [N INTTJI{EST/PT,AINTIFF'S OPPOSITION'TO PI]TITIONLJII,'Ii

IìMIìII.OENCV MOTION LINDDIT NRAP 27(e) TO S'I'AY

PROCT]T]DINGS AGAINS'T PETIT'IONER. PENDIN(} RtsSOLU'IION OII

WRIT PIiTITION CHAI,I,F]NGING STJRVICE OF PTTOCESS ON ÞIJLI

PROCIÍ}SS GITOLJNI)S by enclosing â true ancl corre<;t copy ol'thc same in a

sealcd envelope, postagc I'ully pre-paid thereon, ancl depositing said

cnvelope in a mailbox of the lJnited States Post Office, adclressecl as fioll<lws:

1'(): Christopher Byrd, Ësq.
IIENNEMORE CIIAIO, P.C.
300 S. Fourth Street, Suite 1400
Las Vegas, NV 89l0l
Attorneys .þr Defendant, Famsa, Inc.
and Grupo Fantsa, S,A. de C.V,

I further certify that on the 2l*tclay of August I servecl the f'bregoing

RI'JAI- PARTY IN INTERI]S]TPI.ATNTIFTI'S OPPOSIT'ION 'I'O

I'}li'rlTlONlSll'S I3MI|RCENCY MOTION LJNDEII NIIAP 27(e) TO S1'AY

PRO(]IìBDINGS AGAINST PE'TITIONBR PI]NDING ITESOLUTION OII

WRI'T PH'I"ITION CI.IAI.,I-ENGING SERVICIJ OI' PROCESS ON DIJE

I'ROCI'iSS GITOUNDS by hand delivering a true and correct copy of thc

same, ad<Jressed as follows:

'l'O: District Court Judge Rob Ilare
I)epartment"32
Iìegional Justice Center
200 Lewis Avent¡e
L,as Vegas, NV 89155

.flffi¿**Åv\Å" êww^*'
Ânló\fiploþde of Òoold Patterson
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MI}AP
l(elly .1. 13rirrkrnan, llsc¡,
N<lvacla lìar No. 6238
COOLD PA]''f'IiiRSON
I c)75 Villag,c Centcr Ci¡.clc, Suite 140
I.,as Vcgas, Nevada ll9l34
(7 02) 43 6 -2600 ('l'elcphone)
(702) 436-2650 (lrax)
!-h[rrrl(nl,arrfgl)gooldþa ponr
A t t o r n ey.t,/it r l' I a i n t i//'

DIST'RICT COTJITT

cl,AIlK COIJNTV, NDV^D.A

I],lli, [JNO, l.,l,C, a Ncvada lirnitccl liability
co¡11p¿lrlyr

l'laintil'fì

vs.

I'rAMSA, INC., a Califtlrnia oot.poration;
OIìl,iPO |'.'AMSA, S.A, de C,V,, a Mcxican
o<lr¡r<lrâtiorr,

CA$lì No.: A- t4-706336-C

DllPl'. NO,: XXXII

PLAINTII,'F'S MOTION IIOR ORDIIR
FIXING SI,JPIIRSIIDEAS BOND IN
CONNICCTION WITH TEMPORARY
S'I'AY PIDNDING WRIT OF
PROI.IIBIT'ION IN FAVOR OF CRI}PO
FAMS/\, S.A. DII C.V. ON AN ORDER
SIIORTDNING'tIME; DDCLAITA'tION
OF I(IILLY J. I}RINI(MAN IN SUT'POIIT

I)ef'endants,

I{ealing Datc: October 29, 2015
I'learing Tinre: 9:00 a.rrr.

I)laintil'f, ß,8. [Jno, LLC ("Plaintiff'), by arrd through its attorneys, GoolcJ Pattcrson,

hcreby lnoves tltis Cotlrt lÌn' an orcler fìxing supersecleas bond amount in cclnnection with t¡e

Ncvacla Suprctmc Court orclo granting a tcm¡rorary stay pencling writ ol'prohibition (,.S1¿ly_Odcj")

in lirvol' of^ (it'upo lianrsa. S,A, de C,V. (i'Gruprl"), This nrotiorr is macle ancl basecl upon thc

lìlllttwing l)<littt.s ancl Autho¡'ities and exhibits, [)cclalation irr Sur¡lpclrt, pleaclings, papers, ancl

records orr lÌle, arrclarry oral argulnent prcsentecl at the time<¡f the hearing,
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W
Ohlisto¡rlrcr' [3ytcl, l'ìsq., Fl.iNNl']MOIìIt CIIAICi, l',Cl' 

.

/i,i,'iriï¡,, i¡,1¿h¿r,rt'r','l;1ctm,çu Inc, urtcl (ìru¡ttt l;'ctrn,sa, S'A' de C'V'

I,t.tìASl.i't'Alili NO'l'lCli rhar rhe unclersignccl will bring thc fbregoing I'laintif'f's Motiott

Itrr Ordcr. l)ixing Íiu¡:cr.soclcns lSoncl in Conneotion witlt 'l'ctnporary Stay l)enclirrg Writ of'Prohibitiorl

in lìav'r. ot.(irrr¡ro lìarnsil. S,A. clc C.V, on an O¡'clcr Shortcrrirrg 'finrc on f'or hcal'ing oll thc 29rl' clay

.1,()ctobcr,20l5. at tlre trour t¡f'l):00 a.nl,, in l)c¡raltnrcnt XXXII, locatetl at thc lìcgional Justice

Ccntcr..200 I,ewis Avenue, Las Vo¡¡as, Novacla 89101, or as Soon thcreal'tcl as cor'tnscl ntay be

hcarcl

MIìMOII.AN DIJM O II POIN'I'S AND AUÏ'IIO 'T'IES

I. I"AC'I'(JAL II^CKGll()tjNl)

on Ar.rgust 7,2015, Gr.u¡r<l f-¡lccl its Moticlrr to stay All Procccclings Rclatccl t0 orou¡r on

sh.r.tcnccl [inrc, to wlriclr Plaintilil'l'llccl its Opposition on Autgttst 10,2015, A hcaring on (it'tt¡rÔ's

MrticrLl t' Stay was hclcl orr August 11,2015. This Clor,¡rt clerriecl (inr¡ro's stay rcquOst' (ìiven that

thc stay was clcrriccl, tlrere was no ncecl to aclclrcss l)laintif'f"s oarlicr rcqttcst l'ttr a su¡rersccleas bond,

or tlrc ¿ìtnoutlt thorcofì

Orr Augr,rst 14,2015, Gru¡ro fìlccl an cnìcl'gcnoy ¡notioll ttl stay with the Su¡rrcrnc Court of

Ncvacla ((jasc No, (rg62(i) akrng with its writ of l)rohitritio¡r, Plaintilf fìlccl its op¡rositiort to

(ìrrr¡:<l's c¡lcrgcncy ¡notion to st¿ry on Augnst 21,2015, ancl latcr that satnc day the Su¡rremc Court

'f' Ncvacla iss¡¡:cl an orclcr granting temporaly stay, See Orclcr Grarrting 'f'erlrporary Stay artcl

I)ircoting Answcr (.,,!.t3J_O¡:çlc_¡") attachecl hcreto as ì:ÌxhibitJ. 'l'he Ncvacla Sttprcrne Cotlrt,

¡owcvcr., suggestccJ that this Court was in a bettcr position to cletcrrnitic tho antoutlt ol' tlrc

sr.rpcrscclcas Sonrl givcrr tlris Cor¡rt's lanriliarity with the undcrlyirrg factual plocecclings' seq stay

Orcler., f,botnotc l, ailachcd hcreto as li:,Ilfiþ!-1.. Acoorclirrgly, Plairrtifl' rec¡trcsts that this Ctlurt

cl0tcr,rrrirrc tlrc ¿rrrrçunt ol'trgucl rccluilccl in collncotion with ttrc Stay OrclcL p0rrcling (it'tt¡:o's writ <ll'

¡rr<lhilrititltt ¡rerrcling with thc Nevacla Stt¡lt'etrrc Coul't'

2
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IT. T,II(;Atr, AI{GIJMIINT'

'l'lrc Su¡tt'crnc Court of'Ncvacla stâtccl in its Stay Ordcr that thc clistrict court is bcttcr.suitccl

fìrr Ilalcitrg, su¡rct'scclcas bo¡rcl clotelrninations, In ¡rarticular, tlrc Suprcnrc Cotrrt statccl:

"'l'lrc o¡rpositicln lcc¡ucsts that a lroricl of'$1,000,000 tle recluirocl as

a conclition ol'any stay, It is not clear whether thc district oourt has
yct considclccl thc propcr ¿ìnlol¡rrt of'any supelsedeas bond, Nll.AP
tl(aX I XIì), We havc lor.rtinely rccclgnized that thc clistrict court is
bcttcr sr¡itccl fbr rrrakirrg supcrsoclcas bond cletelrninatiorrs, ,Scc

Nelsr¡n v, I'leer, I 2l Nev. 832, 83(i, l22l>.3cl 1252, 1254 (2005)."

,T¡¿q: liXhiþtt l, lirotrrotc l,

Nl{AI'} tl(aXlXB) proviclcs in ¡:crtinent part that:

"A party nlust ordinarily ntovc lirst ill thc district court for thc
f'ollowing rcliclÌ

(B) a¡:¡:roval ol'a su¡rcrscclcas bond,,,"

l)ulst¡¿urt ttt NIìAP 8(2xlj), thc fìling of a boncl i.s a¡l¡lropriate whcnevcl a stây nray bc

isst¡ctl. I)laintif'l't'cc¡ucsts that a troncl in thc rninirrrunr amr)unt ol'$1,000,000,00 bc rcquirccl irr

conncctiotl with thc Stay Orclcr', 'l'his Rnr<lunt is basecl on thc Juclgmcnt otrtaincd in thc prior

litigati<rrr (Oasc N<1, A-12-672870-C.) in the a¡rrount of' $74t1,394, l9 ¡rlus âttolney fecs

($12(r,712,.50) ancl costs (!ì7,577.02) awarcled I'or a total ol'$882,6fÌ3,71, fug.ludgrncnt ancl Orcler

on Alt<>rnoy <>rr Attorncy lìccs ancl Costs attachccl as lìxhjþit 2,1 'l'his Juclgnrent, all of'which

t'cntttitrs outstarrcling, w¿rs ¿ìwâr(led in A¡rril ol'2014, ancJ continucs to tlcar intcrcst,

Irutt'tltcr', utrclcr I'lailltiflns Guetranty with Cirupo cxccutccl in corrncotion with thc subject

lcasc, l)laintill's prior.lucl¡¡nlcnt is both binding arrd c<lnclusive againsl Cru¡ro to the sarne cxte¡rt

tlrat Olupo has ap¡roarcd in tho priclr litigatiorr arrd Judgnrerrt hacl lleen rerrdc¡'ecl against it clirectly.

tcc Ouarattty, attachecl hcrcto âs D¡lr_iþI_J-, Althourgh Grupo may argue that thc accruirrg of

irltcrcst nray bc sufTicicnt to protcct Plaintilli sr.rch cclntention lÌrils to rccognizc thc clif'fel'cncc

bctwoctt nrorlcy irr- lrarrcl vcrsus thc right t<l collcct trpon such .luclgrmcnt. As wc havc already sccn

irr this casc, (iru¡ro is utilizing cvery conceivable lo¡rcl-bl<lcl< to ¡rrcvcnt l'laintiff fiorn collecting

I l>laintiJl'recìL¡csts this Court takc.iuclioial rrotioe ol'thcsc dool¡nrcnts fÌlocl in Oase, N<t, A-
12-672870-0. pursuernt to NIìS 47.130,

3
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nloncy c¡¡o it lbllowirrg both Ëarnsa, Inc.os ancl Orupo's l:reach of loase and guaranty, Crtt¡ro rnttst

bc helct rcs¡rorrsiblc for thc consequences ol' its business-clccision to brea<lh, hnposing a

su¡rcrscclcas borrd on the rninimum âmount of $1,000,000 simply rcquires Grrrpo to ¿ìnswer for its

brcach,

ITI. CONCLUSION

plaintifl'requests that a boncl in the amount of $1,000,000,00 be rec¡uirecl and that such

boncl [:c ¡rostecl with this Court no later than three (3) business clays following thc hearing on

I'laintil'f s cost bond rcquest (i.e., try November 3' 2015).

DA"flìl) this t4(r'clay of October,20l5.

COOLD Pi\T'flltìSON

By: k:"-
I(elly .1. Ësq,

Nevada Bar No. 6238
1975 Village Center Circle, Suite 140

Las Vegas, Nevada 89134
Attorneys þr Plalntifl'
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pDCLAltÂTION OF lltìt,Ly,t..B.RINKMl\N rN SUpp()Rï'

f , I(clly ,1, llrinknrarl, urìcler penalty ol'¡:cr.jury, clcolaro as Ibllows:

L I havc ¡rclsonal knowlcclgc ol the li¡cts set folth hcroi¡r, cxcc¡:t as c:tholwise stâtccl,

ancl if'callc:<l to rl{r s<1, I cot¡lcl ancl woulcl corn¡lotcntly testify thcrc(o, I nralcc this [)eclaratiorr irr

sLtpport ol'I'll.¡illtiff's Motion fbr'Orclcr Fixing Su¡relscc'lotrs Iìoncl in Clonncctiorr with'l'enr¡r<lr,ary

Stay l)crrcling Writ Of'l)rohitrition in fhvor of Cnrpo Farnsa, S,A. cle (1,V,

2, ()rr ,lrrly 14,2015, lhis Court hcld a lrcaling on CÌru¡ro's Motion to Qrlash. At that

hctrrirrg, this (,lotrr1 clcniccl thc Motion to Quash fìncling that Gru¡ro has br;cn prupclly sclvecl ulrdcr

both thc Ilaguc (lortvcntion ¿¡s wcll as the intelnal laws of'Moxioo ancl thc (iru¡ro's cluc proocss

lights wc¡'c ¡lot vi<tlatcd, At thc end <¡f'that hcaring, (ìrupo, thl'ough its cor¡nscrl, rnacle an oral

nrotiorr to st¿ty thc luling, which was clc¡riecl,

:i. l)clèrldants havc ¡rrcviously inlbnrrsd I)laintiff that Fa¡ns¿ì's ¿ìsscts arc l'ully

cttcullbcrccl by a loan ntaclc try (iru¡lo t<¡ F'anls¿r, 'l'hus, it is rcasonatllc to inf'cr that Group is thc

orrly clcfbndarrt with t¡trcnct¡rrrbcrecl asscts sufficient to covcr Plaintifl"s.iuclgrncrrt (botlr in thc ¡rrior

litigntiorr and any.iuclgnrcnt obtainccl in this rltattor),

4, Ncithcr lfanrsa rtot' (ilupo havo ¡laid rcnt (ol any anrounts orr thc prior .luclgrrrent) to

l'laintili'since N<>vcnlbcr 2012 (tho last tilne l"arnsa paicl rcnt to Plaintifl), FalÌs¿r's rc¡rrcsentative

Itas irtlìrrrlccJ I)lairrtif'f'that all ol'liatnsa's asscts ¿trc cncumbcrcd by a kralr nraclc lry (iru¡ro,

l)laintif'l's only lcal cha¡rcc ol'r'ccclvcry in this mâttor'is to obtain a.iuclgrncnt agairrsl Gru¡ro, 'l'hus,

any stay <¡l'the proceeclings agairtst Olu¡lo will fi'ustrate Plaintil'f'.s efTìrrts to pursue Cnrpo lor its

ot:ligaticlns u¡rcler thc (iuaranty ancl l'ollclwing ltanrsa's breach clf'lcase,

5. hr the prioL litigation with lì'arnsa <lvor the brcach ol'leasc ancl gualanty (Casc No.

A-12.-(t72.870-C), I)laintil'f was awarcled a .luclgnrcnt irt thc amourrt of'$748,394.19 ¡:lus âttonrcy

l'ecs ($12(r,712,50) arrd costs ($7,577,02) ftrra total ol$8t12,(r83,71,

I clcclare r,¡nclcl ponalty <ll'perjrrry that the forcgoing is truc ¿¡ncl o<lrreot,

l)A'l'l::l) this l4rl'day o1'October, 2015,

I(elly.l, B

5
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I hcr.cby ccrtiþ tha( Iarn nn employec of the law lÌnn ol'Ooold Pattersonn anc'l otl the l4rl'

clay ol' Octotrer, 2015,1 scrvecl the ftrregoing I'LAIN'|IFIIS MO'flON POR ORDËll FIXING

STJPI:iIIS}iI)[AS I}OND IN CONNECIION WITI'I 'I'UMPORARY STA.Y PIJNÞING V/RIT OF

I'I{OIIII}I'I'ION IN FAVOII OF CRI.JPO IIAMSA, S.A. DE C.V. ON AN OIìDËR

SFtOlt't'tiiNINC ]'tM[1] DECL.AIIA'I"ION OF I(ELLY J, BRINKMAN IN SI.JPPOR]'by enclosirrg

â tntc arrcl concct copy ot'the sanrc in a sealcd envelope, postage fully pre'paid thereon, ancl

clc¡rositing saiclcrrvelope irr a mailbox of the tJnitecl States Post Office, addrcssed as ftlllows:

Christopher Byrd, lÌsq,
FËNNEMORF, CIì.AIG, I'. C.

300 S. Fourth Street, Suite 1400

Las Vegas, NV 891 0l
Attorneys,fttr De.fendants, Famsc¡ Inc
and (irupo l|'amsa, S,Á, de C,V,

f0 Patterson
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OPPS
Cllrristophcr Iìyrd, lìsc¡., NV Iìar No. 1633
FANNEMOITE CRAI(;, t).(.'.
300 S, Iìourth Strcet Surite 1400
L,as Vegas, NV 891 0l
Telc¡rlrone: (7 02) 692-8000
Iracsinrilc: (702) 692-8099
Ir-Mail: cbyrcl(rlfblaw.corìr
-artd-
Iìicharcl I, Arshonsky, IlsQ., NV Bar No. 4518
LEVINSON AIISHONSI(Y & l(UR'l'z, LLll
15303 Ventura Blvd,, St¡ite 1650
Shetrnan Oaks, CA 91403
'l'clephorre: (81 8) 382-3434
Iracsinrile: (818) 382-3433
li-Mail: rarshonsky()laklawycrs,corn

Atlornay,r./þr De./enelant l"AMSA, INC, and S¡tecially Appeu'lng
l;or De./ittrclanl Gru¡to Iì/llvlsL, fi,Á. de C,V,

&"-i'/4'"**
CLERK OF THE COURT

DISTRICT COUIIT

CLARK COUNTY, NEVADA

B.lì1. UNO, I-LC, A Ncvacl¿t lirnitecl liability
oompany,

I'laintiflì

vs.

FAMSA, INC,, a Calif'olnia corporation;
GRL.JI'}O IìAMSA, S.A. DB C,V,, a Mexican
corporation,

Defènclants.

Case No.: L-14-706336-C

Dcpt. No.: XXXII

DIl.lt4l'lDA N'I' GIIU l'>O 4AMSA. S. A,-"cl c

c.v.'s oLPpSITIoN TO PLAIN'IIFF Iì.Ii.
UNO. LLC'S MOTION FOR ORDnII
nrxrNG [rJPn_rìsIr,DE^s l]oND IN

coNNncrION WILTL:TEMPORARY STAY
P-nNprNG WRIT OIl PROI{IIIITION

Dcfèpdant GIìUPO I AMSA, S..4, de C.V. ("Orr.lpo"), by and throtrgh its undersigrred

cot¡¡sol ol'rcc<lrd, Il'enr'¡emore Craig Joncs Valgas in association with [.,evinson Arshonsky & I(urtz,

L,LI), her.eby opposes Plaintif'f'llB UN0, LLC's ("Plaintiff') Motion f<lr Olcler Fixing Sttpelsccleas

Iloncl in Conrrcction with'l'enr¡lorary Stay Pencling Writ oflProhibition (ooMotion") as fÌ:llows:

I. INIBODUC'IION

In 2014, Plaintifïobtained a juclgment against the Defenclant FAMSA, Inc, ("[ìAMSA"), a

tell$r'¡[ of'¿r cornrnercial property, fbL FAMSA's breach of' thc leasc with Plaintiff. Grupo, the

guar.a¡tor ulrder the lease, was clisnrissccl fronr thc earlier actÍon afler the Court grarrted Grupo's

1't)^Y/t 0970fi;9. I rc34570.000 I
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motioll to quash service of' thc summons and oornplaint. Inrportantly, Plaintifi procccdcd to

juclgmcnt against FAMS^ ancl ne-! agairtst Orupo,

lrlaintifTthcn filcd this action seeking addititxal claruagcs against I?AMSA (occurrirrg af'tcr

the last juclgnrent lreoause the lease contained no accelcration cl¿tusc) ancl agairr namcd Gru¡lo as the

guârânt<lr uncler the lease. Gru¡ro rnovecl to quash service, which this Court clcniecl. Aftet this

Court clcniccl Glu¡ro's nrotio¡r t<l stay the action, Grupo frlecl a Writ of'Prohibition to thc Ncvacla

Suprenrc Coult, which grantcd a sttty.

Ily this Motion, Plaintif'f is asking this Court fbr arr orclcr IÌxing a superscdcas bond whilc

the Su¡rrernc Court clccicles the issue of whether servi<;c on Crttpo was proper, fi<lr scvcral rcâsolts,

the Court slior.rld dcny Plaintif'f's Motion, [irst, thc ¡ltr¡rosc ol'a superseclea.s bond is to prcservc the

st¿rtus clrro whilc ¿ì p¿ìrty a¡r¡rcals ajudgmettl. Here, (irtt¡ro's ap¡leal is not ol' a .iuclgnrcnt; rilther,

Grupo has a¡l¡lcaletf the prelinrinary issue of service o1'tho sunÌmons ancl cottt¡rlaint. Iìccltriring a

supcrscdeas boncl will not presct'vc the status c¡uo; it will seourc a juclgrnent ftlr a casc against Cru¡ro

that has not procecdecl past the pleacling stage, Sþc ${illA ancllll3, inJra.

Moreover, Plaintil'fns attempt to tic its Motiorr to a prior,judgrncnt otrt¿¡irrecl against a thircl

party (the tenarnt, ITAMSA, Inc.) is equally inr¡rro¡rer. If'FAMSA was appealing that prior jtrdgmcnt

ancl seelcing ¿t stÍty, ¡rerha¡rs a supcrsecleas boncl woulcl be proper. I-lcrc, Gru¡:o wâs tlot â party to

the prior actio¡r ancl, therelÌ)rc, lto bond is attthorizecl. See $llC, infra,

Ilinally, the law citccl by l,laintifï is nrisstatec'|. A supersecleas bond, evcn when proceclurally

propct.(which it is not hcLc) is not manclatory but cliscretionaly, Moroovcr, PlaintiÍïs strggcstion

that the Ncvacla Suplenrc Court is sornehow dirccting this Court to clecide the boncl isstte at this

tirne is rrnavailing. ,Scc $TID, ínli'a, l'tor those reasous, tlte Court must deny Plaintill's Motion irr its

cntilety.

II. LEGAL AIIGUMIt-flr

^. 
TrIn coullr SHOULD DItllJ( PL^I.NTIFF'S IUOTION

'l'hc Purnosc of a nerscrlcns llotttll.

It is black lctter law that a supersedeas boncl is applo¡lrinte orrly on a¡rpeals to stay exsct¡tion

of a juclgrncnt, ,See SIJPERSIIDLIAS BOND, IJlaok's Law Dictionary (lOth ed. 2014) (clefining

')1'D^Y/ r 09706ó9, I /034570,000 I
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su¡rcrsecleas bond ¿ìs 
((¿ut appcllant's boncl to stay execution on a.iuclgment cluring thc ¡renclency ol'

tlte a¡rpeal");,rce ulso Nelson v. Ilcer, l2l Ncv. 832,834, 122 l'.3d 1252, 1253 (2005) ("a

su¡:erseclcas lrorrcl ¡rostccl urrclcr NIìCP 62 sh<lu]d usually be sct in att alnourtt that will pormit full

,t cr I i s,fa <: I io n oJ' t he .i ud g me nl").

Incleecl, "the prrr¡rosc ol' the su¡rersedcas troncl is to ¡rrescrve the stiìtus quo." Q.uiroz v,

Dickerson,20l3 WI., 5947459. at tl (D. Nev. Nov. 1,2013);.tee also llemo USÁ Corp, v.,Iake's

Cr,üne, Il.igging & Ti"an,sp, Int'l Inc,, 2010 WL 4604496, at * I (D. Ncv, Nov, 5, 2010) (stating thttt a

su¡:crseclcas bond "is a purcly procecltn'al nreohatrisrn to pl'eserve the status cluo drrring a stay

pendirrg a¡r¡real"),

2. A Sunerscdcns llo is Procodurrrllv Imnroner Bccnusc G no is Not r\lrlrcnlilru

Itronr. ¡r ,JIdgmcnt

I{ere, Gnr¡:o is rrot appealing florn a Judgment; rather, it is appcalirrg fi'onr this Court's clenial

ol'(ir.upo's rn<>tion to qnash. 'l'helel'ore, by clclÌniti<)rì, a sttpersedeas borrd is proceclulally inrpropor

ilt this action at this tinrc. Sirrce this is t ¡rreliminary matter irr the oasc, ar¡cl not a jr.rdgrnetlt, a

supersecleas bclrrcl cannot be lequirecl here, ancl irnposing a supersecleas bottcl woulcl uot "¡lt'eserve the

status c¡uo," but wor,¡lcl instcad requilc Cìr'u¡lo to secut'e a juclgrrrcnt fìlr which tto ctlttrt has f'ouncl it to

be liable. This completely contradicts the putpose of'a su¡rcrsccleas [:oncl.

3. I¡l¿ri¡rtiff s AttclEr{. to Use r Prior Judqrncnt Asriilst ¿ì I'hird Pnrfv is ImnroDcr

It appears that Plaintiff is atternpting to use the prior.iuclgnrent it obtained against FAMSA

to somehow pcrsllaclc the Cour'( that a supcrsccleas bond is proper. I)laintifl's argutnerlt is wholly

witlrout nrerit. As Plaintilï knows, Crupo w^s not a party to the oase Plaintiff rnsntions in its

Motion (Casc No. A-12-672570-C) because thc district conlt f'ouucl that Gr:u¡ro was rìot served

properly, Sae Orclcr Cranting Motion to Quash scrvicc clatccl Malch 18,2014, attachecl as Iixhibit

A. Thereforc, there has never bccn any.iuclgment against Grqro.

4. Plnintiff Misstntcs thc Law Ln,its Motion

Plaintilll'¡tisstatcs thc law in its Motion wltett it states, "pursuant to NRAP 8(2XE), the frling

of'a boncl is ap¡rro¡rriate whcllevel a stay rttay be issucd." ó'¿a Uno's Moticltt, p.3, ll. 12'13, 'lb the

con¡âry, that lrle states o'the o<>urt may conclitiorl relicf on a p&rty's fìling a bond o¡: other

3'lr)^Y/ l 0970669. I /034570.000 I
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appropriate security in the district court," NRAP(a)(2)(H). Thus, it is within this court's cliscretion

to cleterrtrine whether a supersedeas bond is applo¡rriate in this case. As set ftrrth, su7ra, no basis

exists to inrpose a bond upon Grupo.

Moreovcr, Plaintiffls suggestion that the Supreme Court is directing this Court to decide this

issue is misplaccd. The Supreme Court, in its footnote, merely stated that it was unclear whether

this Court rnade suoh a cletenninatiolt.

III. CONCLUSION

A supersecleas borrd pending Grupo's appeal of this Court's denial of (it'upo's motion to

quash service is irn¡rroper. Gnrpo is not appealing a judgment and no judgrnent against Crupo

exists. Therelble, the purpose of a supersecleas bond is rrot scrved, As Plaintiffs attenlpt to

"soours" a potential jr.rdgrnent with a supersedeas boncl is withorrt legal ol factual basis, Gru¡ro

requests that this Coult deny PlaintiÍïs Motion,

DATI1D this 23'd clay of Octobcr, 2015.

FENNEMORII CRAIG, P.C.

3)(N
ite 400

o.
300
Las Vegas, NV 89101
'Ielephone: (702) 692-8000
Iracsinrile: (702) 692-8099
E-Mail: qÞvrdøDli.law.gs¡U
-and-
Richard l. Arshonsky, EsQ,, NV Bar No. 4518
LEVTNSON ARSI{ONSI(Y & I([JRTZ, LLP
15303 Ventura Blvd., Suite 1650
Sherman Oaks, CA 91403
Telcphone: (81 8) 382-3434
Facsimile: (818) 382-3433
E-Mailr larshonsky(LDlal-<l.Awy-e,t:$,conr

Áttorneys.þr Defendant FÁMSA, INC, and
Specia[ly Appearing For De,fendant Grupo
FAMSA, S,A, de C,V,

4'rDAY/ I 09?06ó9, l/034570.000 t
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CDRTIFICATD OF' SNRVICD

Pursuant to NRCP 5(b), I hereby certify thât I am an employee of the law tìrm of

FENNEMORE CRAIG, P.C.; that on 23'd day of October, 2015, I served a true and correct copy of

the document descr.ibed below on the parties listed by the method indioated at the addresses set forth

fbr said parties:

I)ocument Servcd: DEFDNDANT GRUPO-FAMSA. S.A. de C.V.'S OPPOSITION
TO PLAITITIFn B.A. UNO. LLC'S MOTION FOII ORDAR

FrxrNG suPnRSapEAs BOUp IN CONNECTIg.N WITH
TEMPORARY STAY PENDINC \ryRIT OT'PROI{MI.TION

Kelly J. Brinkman, Esq,
Goold Pattersort
1975 Village Center Circle #140
Las Vegas, NV 89134

[Xl Via E-service

[ ] Via U.S. Mail(Not registered with
CM/ECF Program)

Enrployee of F Craig, P.C,

51'D^Y/ r 09706ó9, r /034570,000 I
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RIg
Kelly J. Brinlcman, Esq.
Novada Ba¡No. 6238
OOOLD PATTERSON

Suite 140

436-2650

DISTRICT COURT

CL,ARK COIINTY, ITEYADA

B,E, LNO, LLC, aNçvadallmitod liability
c0mpany,

Plaintifi,

vs,

FAI\4SA, INC,, a Califomta corporation;
ORUPO FAMSA, S,A. do Ç,V,, å Mexícan
corporation,

Dofondants.

CASB NO,: A-14-706336-C

DEPT, NO,r X)OilI

PL.AINTIÍ'$'S Rtr]PLYIN SUPPORÎ OF
ITS MOTION NOR ORDER FIXING
SUPETISEDAAS BOND IN CONNNCTION
WITI'I TEMPOII¿,RY STAY¡
D I}CT,A IIÁTION OIT }VAIIREN
KULLOGG IN SUPPORT

i{oarlng Dater Ootobat 29, 2015
llearing Tims: 9:00 a.m.

Platnttff, B.E, Uno, tt0 ("Flqlaliff), by and through lts attomeys, Goolcl Pattorson,

høoby flles thls Reply lu Support of lts Motion for an Order Fixlng Supcrsode¿s Bond Amount ln

aonncotion with ths Ncvada Suprcme Court ordor granfug a tomporary stay ponding writ of

ptoltlbition ('ñlgyl¡ÄdgË") ln favor of Grupo Famsa, S,A, de C,V, ("Gnpo'). Thl¡ roply is ruadc

ancl basacl upon tho following Points and .duthoritios and oxhibits, Decla¡ation in Support,

plcadlngs, papgls, and rccords on filo, and any oral argument proecntod at tha tlrrre of tho hoaring,

MIjM9RAND UM Or.F_OINTS ANp AUTIIOIuTIII$

L INTRODUCÏÏON

Despite the clenial of an order quæhlng sorvice upon ít as well æ tho denlal of a stey ln thls

Cotut, Grupo obtai¡lod â stty ln tl¡o Novada Suprcrnc Cou¡t ln oonnootlon with its rffrit of

Prohlbitlon. Suoh stay, whioh hæ been pendhrg slnoe August2l,20lí, has etaycd all ptoceedlngs

0093
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1012712015 08:30 G00LD PATTERSoN cÁx)70243626s0 P.002/015

agalnst 6rupo relatlng to o breach of leose cæe (ltebtltty atready determined). Gnrpo hæ so fût

obtalnsd thls sby without tho posting of a bond, Pursuant to NRAP 8(2XE), thc flllng of ¡ bond is

wauautod,

II, TACTUAL BACKGROUNDI

l, On Fobruary 25-Fcbruary 26,2014, Judge Mark Denton co¡dusted a bench trlal ln

Caso No. A-t2-672870, þ and botwosn Plaintiff and Famsa, Inc, ("Famsa'), tho subddiuy of

Grupo (and tenant under tho leæo guaranteed by Grupo),

2. Dwlng the litigation, Judge Dsnton found that thc tonant was liablo for broaoh of

loaso to Plaintiff and s¡ryã¡dsd Plaintiff darnagw ln thc amount of $882,683.71 (whlch amount

lncludes attoruey foeg and costs). Sgg Exhtbit 2 to Plaintlffs Motion.

3. Tho anow¡t awardod was basod on thc faot tbat Famsa h¿d failed to pay any ront to

Plajntiff sLrco Novonbor 2012, about tho time Famsa vacatcd tho leassd prcmisos. Sgg Findings of

Faot and Couolusiong of Law, attaphed hsreto a¡ Exlribit 4,1lT3 & 7.

4, Ths a¡nount awardod ln tho Íntdal lltlgatlon, howcvcr, was only from Novarubcr'

2012 through February 2014, the d¿te of tho trial (finding Plâindtroould not accslcrato tho rcnt

through thc rcmainjng loaso tcrm of Ootobor 2020). fieE Flndings of t'æt and Couclusions of Law,

Exhihill, ïl[2, 5 and 7.

5. This sooond litigaüion was brought to permtt Platntiff to colloct rent ûom March

2014 tluough ths d¿to of trial (subjcot to offeot for new rcnt rsocivçd), and to oonfirm Orupo's

Itabtlity for its breaoh under the Ouaranty to Loaso, wltich oxprossly holds that any judgmont

obtained ogalnst lts tonant "shall ln ovory and all aopocts bind and bo conolusive against Gua¡antor

!o the same cxtent as lf Ouarantor had appearcd Ín any suoh prooeedlng and Judgmont horoin had

bsen rondarsd against Ouarantor'." Sgg Guuanty attaohod to Plalntiffls Motlon as Eülhü-l,

6, Nslthor Fau¡s¿ nor Gtupo havo pald any rent to Plalnttff slnoe Novembw 2012, a

poriod of alnost throc yearr, Nor has any a¡rount beon paid to Plaintlff on aooourxt of thb

Judgment obtainEd ln April 2014 - lssuod a llttle over 18 rnontbs ago. ggl Deolaration of Tüanen

I Plalntlff requests that thls Court take judicial notics of thc gy_oqts. gqcl$ing in the prior
litigation (oass No, ÑtZ.flZWQ"C), ae rofcronðcd horeln pursutnt to NRS 47. 130.

2
0tu0¡U01Jþ22\¡t.lßlv..l4'?063t6-C\Drenr\R.Dty ro Motlon lo Plr 8üporordoo Eo¡td l¡¡ Gl¡rroodon wltb Tomp StV (v.Ð,Coo
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Kollogg, ffi4 e,5, fllod contemporanoously horowlth,

7. Threo yoars lator, and dospito not sooing a cllmo ftom oithor Famga or Orupo, Gnrpo

(as well as Famsa) contlnuos to play güres and delay honoring its obligations following the broach

oflease and abandorunent ofthe subjoot lsased premieos,

8. On August 21,2015, Grupo obt¿lnod a st¿y of tho OrderDonylng lts Nlotlon to

Quæh entcrod by this Court, Ëqg Order Oranting Tomporary Stay and Ditootfng fuiswor ('$gt

Ordor") attachcdto thc Motion as Exhiblt l,

9, In that Stay Ordor, tho Nevada Supromo Court suggogtsd that thls Court was in a

better position to dotormino tho åmount of tho suporeodsas bond glvon thle Court's famtltarlty with

tho underlying faotual proceodlngr, $eE Stey Ordor, flnt. 1, attaohod to tho Motlon as EühiþlLL.

I0. Aocordingly, Plaintiff requests that this Court doüçrmine tho arnount of bond

roqulred ln oonnootion with tho Stay Ordsr,

In. LEGAL STANDARD

'lho Suprerns Cout of Nevada stated ln lts Stay Ordcr th¿t tho distriot oorut is bettsr suitcd

for maldng suporsodoas bond detcrminatlons. In panloular, tho Supromo Court statcdl

"The opposition requests that a bond of$1,000'000 bo roquirod as

a condition of any stay. It is not oleat'whethsr the dlsülct cotut has

yot oonsidorod tho propel amount of any supersedoas bond. NRAP
S(a)(t)(B¡, lVo have routincly reoognizod that ths di¡trict oour1 ls

betler suíted for making supotsodoae bond dstqminations, Sae

NeIs on v, Ifs er, I 2 I Nov. 832, 836, 122 P.3d 1252, t254 (2005)'"

$!Q Exhtbtt I, foottote 1.

NRAP S(aXl)@) providos ln perttnont part tbat:

"A party must ordinarily movo first ln tbs dlstdot oo¡ut for the

following rellof:
(B) approval of a supcrsedeas bo¡¡d,,,"

Pursuant to NITAP 8(2)@), tlre filing of a bond ls approprlate whonsvor û stay may bo

issuecl, Platntfff rçquosts th¿t a bond ln tho rninimum amount of $1'000,000,00 bo roquirod in

connoction with the Stay Ordor. This arnount is bæed on the Judgnrcnt obtained in tho prior

litigâtlon (Cæo No, A-12-672510-C) in ths amount of $748,394.19 plus attornoy feos

3
o:\ßJB\l0tru22\Ptdgr\À.t1'706!36.ClD¡¡ll¡\R¡ply to Motlon to Flx gulcncdc0r Bo¡d ln Connootlott wllh Ltbþ Stry (v,Ð.doô
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(9t26,712.50) arrd oosts ($7,5?7.02) awarcled for a tot¿l of $882,683.71. Sco Judgment (EXhil¿ilå

and O¡der on Attomoy Fees and Costs. Thio Judgmont, all of whlch remalns outstanding, was

awardod ín April of 20L4, and oontÍnuse to besr interost,

ry. LDGAL ARGUMENT

This is nothing but a ganre of cat-and-mouso by 6nrpo (and F'amsa) to delay tl¡e inevltable

- paylng damagos to Plalntlff followlng the business deolslon by Grupo to abandon the subjeot

leased premisos (a breach) prior to tho snd of the leaee tcrm. Liebilþ for the broach of leæe has

abnady bco¡r dotprmined, t'urthor, a Judgrnont in tho amowrt of $882,683,71 (whioh iusludos

attorney fees and costs) has alroady been lssued, Êgg [Udg¡¡gn!, Ext¡lblt 2 to the Motlon and

Eühihitrjl, Findings of Fact and Conclusions of Law. The lnst and only paymont io Plulntlffwus

mnde lbr rent due in October 20tZ - more th¡n tlrree (3) yeûrc ûgo, Absolutoly no paymonts

have becn mado on account of thc Judgment. $99 Kellogg Dools¡ation, 1[114 & 5. By Grupo's

gamo playlng and logal manouvoro, Gnrpo, and its eubeidiary, h¿ve ovoldsd paytng anythlng to

Plaindff as a result of thsir breaolldofault. Enough is Enoughl Thoso gamos must stop.

To tho oxtont Grupo elocts to continus this gamesmanshlp, it must put up a etako in tho

ga¡ne - namoly, a bond to protoct Plalntiff for ttre damages lt has aocrued and continues to acanro

following suoh breaoh.

Pueuont to NRAP 8(2XE) as woll as the Stay Ordor lssuod by tho Novada Supreme Court,

a bond dstsrmination is not only appropriatc but wanantçd, Plsintlff has waltcd over three (3)

years without scoing a dimo, A stay has alroady issuod and boon in place sinco Auguslà}ll,

wlthout a bo¡rd having boon posted, I'Iow muoh longer ir Orupo going to bo ablc to avoid the

oonscqucnoes of its own aotions?

In revlewlng the $tay Ordor, the Novada Supromo Court has alroody providod its tdtial

guldance to thls Corut about tho issuanoo of a bond, In partioular, the Novada Bupromo Court

stated: "It is not clear whetl¡er tÌ¡s distliot oowt has yot co¡xidorcd the proper amount of rny

supcrscdeoc bond," ÊEg St¿y Order, ftnt 1 (enrphasis addod), Exhibit I to tlto Modon Impliod ín

this footnote, is the notlon that a bond is appropriato and that this Court merely needs to determine

the amount of euch bond. Orupo has failod to introduoe any widoncc to cöuntcr thc requested

c:u(IB\¡015\012\Pld¡r\A.14.?06'36.C1Dnlìr\Rcply lo Motlon to flrr gugølodmrtoú lr¡ Conr.cl¡on rvtlh Îo¡rp gt¡y (v.2),doo
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bond amou¡t of $1,000,000 (instoad putting aU of íts oggs ln one baskot by claiming a bond ís not

roquirod dospito having bosn issuod a stay). Moroovor, NR.A^P 8(2XE) oloarly pornritl tÌ¡is Court to

oondltlon tho lesuanoo of o stay upon tho pootlng of ¿ bond. Sgg NRAP 8(2XE) (ooTho oourt rnay

condltion relfef on a party's flllng a bond or othø appropriato soourify in ths dlstrict cotut,").

Fruthcr, the cascs cited by Otupo to avoid the posttng of a bond are inapplicablo as sucl¡

casos all rolats to a bond determlnatJon under NRCP 62 and not NRAP 8, NRAP I spooifioally

doals with a stay ponding resotution of unit proceedlngs. To permit 6rupo to avold the posting of

a bond yot stlll obtaln the bonefite of a stay, espeoially without having to show why a waive¡ of the

bond requiromsnt is justified, oamot arrd should not bo condoned. Plaintiff has bssn forced to

forgo discovoty 0r¡ woll as boing proventod ûom taking other aotion against Orupo sinse issuance

of the stay. Sgg Kellogg Deolaration, tl6. Meanwhilo, both Gtupo and Famsa have been allowed

to avoid paylng rent a¡¡d damagos to Platntiff since October 2012 - 3 years and counting, It is

ontirely approprlato to hold Clnrpo aooountabls to Plaintiffby ordoring Grupo to post a bond in tho

mlnlrnrun âmount of $11000,000,00, Lot's put a stop to Orupo'o gamesl

V. CONCLUSION

Plaintiff roquests that a bond in the amount of $1,000,000,00 be rcquirod and th¿t suoh

bond bo postcd with ttrls Cor¡rl no later than three (3) buslness days following the hearing on

Plaintiff s oost boncl roquost (i,o,, by Novombot 3, 2015),

DATED tf¡is 27th day of October,2015,

ÕOOID PATTERSON

By: 't*l:A
kootty i. nffitffin, Esq,
Nsvada Bar No, 6238
1975 Viilage Cenær Cirole, Suite 140

Las Vegas, Nevnda 89134
Attorneysþr Plalntllf

5
oluilIl\10¡l\022\Pld9\4.f4.?063!6.ODrdlr\Rop[y ro Morlon o lttr $upunodoor Dond l¡ Cottnootlo¡ wlth lonp f¡tsy (v,z]doo
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I

2

t
4,

5

6

7

I
I

DECLARA'ION OF WARRDN KELLOCC IN SUPPORT
I, \t¡onsn Kolkjgg, dccla¡e and statel

t. I have pcrsoual lcnowludgo of thc facts sat forth hrr¡efu; I am oompetent to teoüff to
those faots; and I ¡nakc thls Doclaration in support of Plaintlff s Rcpty tn support of iß Moti'n frr
Ordor Flxing a Bond in Conncctión wlth tho $tay poudlng ì0Vrit of p¡ohjbition, of wlrioh thls
Declaratlon is attached.

2, I am thc nonaging rnsnbcr of B.E. Uno, LLC f.Lsndlodr), tho orvaer snd landlord
of a shopping sontor looatcd south of the ¡outhcast comer of Bon¡nea Road urd Ea¡torn Avenue
known ss Bo¡dnzs East shoppirrg centor (tho r'shopping centerr) in Las vogan, Ncvada, I havo
cervod ln thc oapacþ of a maoaglng mcmtrcr sinco Aprll, 3, 200g.

3' In my orprctp aa a trranaging tnernbor of Landlord, I heve Boeoss to and pqsonal
knowledgc of the nmtters stated heroín, snd, if necossary, could und woul4 tsstis thoroto.

4' Ncithor Fa¡usa nor Orupo have paíd sr¡y r€nt to Plaintlff slnc0 No\,ômbor 2012, a
poriod of almost throo yoorr.

5' Fut'tbor, no s¡nouut h¡s bcca pafd to Plaintiffon &çcounr of the Judgment obuinod
tn April 2014 - lssucd a llflo ovcr lg monthe ago,

6' Pl¡intlfïhas been forced to forgo dlscovery a¡ well as bclng prwented from t¿king
othsr aotlon agairut Orupo ei¡ce issuârioe ofthe sta¡

I dsclars rurder pcnalty of po$txy undor tho laws of rho srarc of Nevada thac tho fo¡eßoing

is hr¡e and corr€ct.

Bxecutod trrirÉ¿ay of octobor, 2015.

Q{att."r* llr,

êùu¡rrAW¡¡¡r¡\nuwrscANÞocsbrrsdmfoit¡swer!'¡tr¡¡ 
Bon¡te con*9¡o¡w¡rh Trm, s.^y (v.t),doo
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W
I HËREBY CERTIFY that I am an employec of thc law firm of Ooold Pattorson, and on

the 27't'day of Ootober, 20t5, I served tho forogoing PLAINTIFF'S R.EPLY IN SUPPORT OF

ITS MO'TION FOR ORDER FIXING SUPERSFDEAS BOND IN CONNECTION WITI{

TEMPORARY ST'A'V¡ DECLAR.ATION OF WARREN KBLLöGG IN SUPPORT by enclosing a

ü'us and coffect copy of thc sen¡c in a goaled envolope, postagc fully pre-paíd thereon, and

depositing said onvelops in a mailbox of tho Unltod,States Post Offrce, addressod ae follows;

Clristopher Bytd, Bsq,
FENNBI\4OR.E CRAIG. P.C.
300 S. Fourth Stost, Suito 1400

Las Vogas, NV 89101
Attorneys þr Defendanß, Famsa, Inc.
and Grupo Fdrnsa, S,A. de C.V,

I FURTI.IER CERTIFY that on thø 276 clay of Octobor, 2015, I served the foregoing

PLAINTITF'S REPLY TN SUPPORT OF ITS MQTION FOR ORDER FIXING SUPERSEDEAS

BOND IN CONNECTION tilITH TEMPORARY STAY; DECLARATION OF '\¡YARREN

KELLOGG IN SUPPORT by faceimilo transmisqion, addressod as followsr

Christophcr Byrd, Esq.
FENNEMORE CRAIG, P.C.

F¡csl¡¡rile ¡ (7 02) 692-8099
Attornays þr Defandants, Famsa, Inc,
and Grupo Famse, S.A. de C,V,

An of Pffterson

7
OñKJB\l0l r\o22\PldgilAn4.?06336.ODr¡llilRcply t0 Motloa ro Flx Supcrrrdrrr bond ln Connætlon wlth Ton¡r Stry (y,l),doo
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Electronlcally Fllcd
1110212015 03:20:01 PM

ì

TRAN &r-t'H"^*
DISTRICT COURT

ctARK COUNTY, NEVADA

CLERKOF THE COURT

*****

BE UNO, LLC,
cAsE NO. A-L4-706336

Plaint,if f ,

VS. DEPT. NO. XXXII

FAI4SA, rNC. , GRUPO FAMSA, S . A
DE C.V., TranscrÍpt of Proceedings

Defendants.
BEFORE THE HONORABTE ROB BARE, DTSTRTCT COURT ,JUDGE

PLAINTIFF' S MOTION FOR ORDER E'IXING SUPERSEDEAS BOND IN
CONNECTION WITH TEMPORARY STAY PENDING TÛRIT OE PROHIBITION

rN E'AVOR OE' GRUPO 8A¡{SA, SA DE CV

THURSDAY, OCTOBER 29, 20L5

APPEARANCES:

For the PLatntiff: KEttY rT. BRINKMAN' ESQ.

For the Defendant,s: CHRISTOPHER H. BYRD, ESQ.

RECORDED BY:
TRANSCRIBED BY:

CARRIE HANSEN, DISTRICT COURT
KRISTEN IUNKWITZ

Proceedings recorded by audio-vÍsual recordíng, transcript
produced by t,ranscriptÍon servÍce.
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THURSDAY, OCTOBER 29, 20L5 AT 9228 A.M.

THE CTERK¡ BE Uno, LLC versus FAI4SAt Inc. / case

number 4706336.

MR. BYRD: Good morning, Your Honor. Christopher

Byrd appearíng for specíaLJ.y appearing for Grupo.

MS. BRINKI4AN: Good mornlng, Your Honor. KelLy

Brínkman on behalf of the plaint,íff and wit,h me present, is
Warren Kellogg, one of the managing members.

THE COURT: All right. ûüelL, I want, t,o ask you

guys a questÍon and íf you need t,íme to t,al.k, we can. Do

you guys want, t,o rnake an agreement on what t,he supersedeas

bond should be? I mean, I'LL gíve you an opport,unit,y to

t,alk wíth each other and Just do something reasonable and

wet lL cont,lnue on.

MR. BYRD: Given the amount that they're seeking,

Your Honor, I -- hre can go out, and díscuss Ít, but if it's
anywhere cLose t,o $1r 0001 000, my client Ís not prepared to

do that.
THE COURT: Understood. I thlnk t,here's a

compromise posÍt,lon here in that t,here's a good there's

an argument,, lt,ts a technicaL oner having to do wÍth: Is

there a bond associated at, aLl, for one t,hing?

Itm not sure that, Supreme Court Order was entlrely
cLear for one thÍng on t,hat,. I mean, ít seemed t,o to,

Page2
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you know, paraphrase the Nevada Supreme Court Order, I'd
say they certainly indicated it's a DÍstríct Court function

to set Ít, but f donft thÍnk they I donft think, unless

somebody shows me some language in there right on poÍnt
'Ehat l-hey said'L.hat I have to do that, but if it is done, I
would do it.. Thatf s one thing.

And there's thís interestÍng conceptual argument

t.hat could be made having to do with what wouLd the bond be

associated with? Is it associated with the outstanding,

you know, seven hundred and some thousand dollar judgment

and costs and everything else, which does get us to about a

million bucks or are we talking about just the

jurísdictíonal issue that we're dealÍng with? And if sor

t,hen you wouldn't use the judgment, is the argument, as a

basis upon which to set a supersedeas bond. So that's a

decent argument.

You know, that's what I have to figure out if
and I wouLd, af course, because somebody has got to do it
and that's what I'm here to try to do, but sínce there's, l
thínk, valid arguments and there's this, you know, stuff to

think about, I've you know, ít wouLd be good, I t,hink,

I'm not telling you you have to do it-, because I don't have

that authority, but I'd gÍve you an opportunity certainly
to say: Look, let's go ahead and put some kind of bond

together that makes sense, that's reasonable, that can

Page 3
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actually be put in place, I mean, practically speaklng, and

let,'s Just continue on with what we're dotng.

But you don't have to. If you want, to t,ell nêr

hor you don't, want to do that, that,ts fÍne. I wÍIl just,

hear argument from both of you to try to figure it out.

It,' s up to you all.
MS. BRINKI,IAN: I'm happy t,o t,rail thÍs to see lf

!{e can come t,o an agreement, on t,he bond. I dontt

THE COURT: Okay.

MS. BRINKD,IAN: I don't, know if it will be

successfuL. It mfght onLy

THE COURT: HlS

MS. BRINKI4AN: take a minute.

THE COURT: Your physÍcaL reaction is not so good,

but go ahead.

MR. BYRD: Your Honorr that,ts fine. We're happy

to talk t,o

THE COURT: Oh.

MR. BYRD: -- Ms. Brlnkman. We've t,ried to work

t,híngs out in t,he pastr so

TIIE COURT: Okay.

MR. BYRD: LeI, s

THE COURT: ALL right. WhÍIe you guys t,here's

a couple DomÍnque, can you make sure t,he room ís open?

She'll take you back to the llttle conference room t,here.

Page 4
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MS BRINKIi{AN: Great,. Thank your Your Honor.

COURT: Yeah.

ICase t,ralled at 9 : 31 a .m. ]

[Case recalled at 9:40 a.m.]

tAW CLERK: 4706336.

COURT: Grupo.

BRINKI4AN: Welcome back, Your llonor. We

much progress ot,her

COURT: Okay.

BRINKI4AN¡ than t,omorrow ls Nevada Day.

THE

THE

THE

MS.

haven't, made

TI{E

MS.

So,

THE COURT: Yeah. That,'s my moving day.

MS. BRINKI¿IAN: Oh, 1s lt Monday?

THE COURT: No. I'm moving tomorrow.

MS. BRINKMAN: Oh. I'm t,rylng to bring humor to

the Court. Dídn't, you ask f or that when we f irst st,art,ed?

THE COURT: I didn't ask for ít,
MS. BRINKMAN: We were aLl so qufet,

THE COURT: -- I Just do it,.
Okay. So, anyway, dÍd you guys make any progress?

MR. BYRD: No, Your Honor.

THE COURT: Okay. I don't have a preference who

as t,o who want,s to say anyt,hing at this point,. Elt,her

one of you can go first,.
MR. BYRD: It,'s her motj.on, Your Honor.

Page 5
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THE COURT: It's Plaintif f 's Motion I know i'E's

PlaÍntiff's Motíon, but okay. Go ahead then, Ms. Brinkman.

MS. BRINKMAN: Sure, Your Honor. So, this case

has been pending sÍnce August of 2014. The sor slightty
over a year. The last rent, t,hat, has been paÍd to my client
was for rent due October of 20L2. It, was paid in November

of 20L2.

THE COURT: Yeah.

MS. BRINKI4AN: So, for over three yearsr ftV client
has not been paid any rent. The breach has already been

determined. LÍabilÍty has been determined.

THE COURT: VüelL you re-Leased the premises to

thís Ross Dress for Less though, rÍght?

MS. BRINKMAN: That is correct and

THE COURT: YCAh.

MS. BRINKD¿IAN: I believe the rent kicked in ín

June of this year.

MR. KEttOGG: ..Tune 25rth .

THE COURT: Yeah. Okay.

MS. BRINKMAN: So, the premises has been re-leased

and our damage calculatíon absolutely takes into account

the amount of the Ross rent, which is less than the amounl:

that FAMSA was payíng for
THE COURT: Right.

MS. BRINKMAN: rent, but it I think that's

Page 6
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about a $5,000 a month shortfal"l.
THE COURT: Okay.

MS. BRINKMAN: So and sor despite litigating
this sínce 20L4 in t,his case, let alone the earlier case,

the landlord had not seen a dime. This ís not a Fortune

500 landlord. This is a group of older gentlemen, one of

which has recently passed ahlay, who would the remaining

partners wouLd like to act,ually see a dime in their tíme

here.

This is Grupo that went in and actually sought the

stay. Ilüe have been prevented from taking any discovery

against Grupo, including makÍng a determination in thÍs

Court that Grupo is liable under its guaranty. We've

attached the Guaranty to our original Motion. ft's has

very strong language that says even if Grupo wasn't

involved in the first lÍtigat,ion, any Iitigation is
conclusÍve and binding as if they had appeared in the

IÍtigation.
And f can puII the exact language out from the

Guaranty, if necessary, but the stay that was granted

originally denied in this Court, and then granted by the

Supreme Court, is an extraordinary remedy and they had to

go through several factors to determine whether or not a

stay was appropriate and the Court made the determination

t,he Supreme Court made the determination that the stay
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was an was appropriate, but, that, stay comes with cost,s.

And, under RuIe 8, you have t,he dÍscret,ion to award a bond

for the st,ay t,hat, 1s ín pJ.ace. We had suggested that, it, be

ín a mínimum amount, of $1r 0001 000, based on t,he prior

J udgment, attorneys I feesr int,erest,r and costs .

THE COURT: Now that, prlor judgment, it's agaÍnst,

FAD4SA and not Grupo?

MS . BRINKI¡IAN : That t s correct, Your Honor . But,

again, under t,he Guarant,y, t,hat, Guaranty says they are

Iiable as íf they had appeared ln that act,fon. It, ls
and I'11 actuaLJ.y puLl t,he Language, but, t,o glve you one

other

THE COURT: Let, me have t,hat . That's

MS. BRINKD4AN: Sure. So, in our Motíon, ít, was

Exhiblt, 3 to our Mot,Íon. The language Ín the Guarantyr and

it is the fifth paragraph of that, Guarant,y, says, quot,e:

Guarantor agrees t,hat, any Judgment rendered

against tenant for monies or performances due landLord

shaLL ln every and all aspect bind and be concLusive

against, guarant,or t,o the same ext,ent, as Íf guarant,or

had appeared in any such proceedÍngs and Judgment,

herein had been rendered agaÍnst, guarantor.

TFIE COURT : Okay.

MS. BRINKI{AN: It,' s pretty clear.

THE COURT: Yeah.
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MS. BRINKI4AN: It's binding and conclusive even íf
they didn't appear.

And, Your Honor, one addÍtional pÍece of

ínformation Ís t.he rent, is from August of 20L4, when this

case v\ras fiLed, and Grupo has been served. They're

fighting t,he writ. Right now they have been served.

THE COURT: YEAh.

MS. BRINKMAN: The Supreme Court will decider Y€s

there's service, ofr Íto, there's not service, but if you

\¡Iere t,o just take a look and one of my \^¡ays to try to

compromj-se on this hras to say if you take the rent that is

due from when this action ',^tas filed, which is approximat,ely

$33r 000 a month plus IindÍscernib]-el fees. So we're

lookÍng at approximat,ely 40r 000, and I'm just, rounding off
the numbers. If you r¡rere to multiply that by the L3 months

that this case is pending, you're looking at approximateJ-y

520 a little over a half a mí]lÍon dollars.
THE COURT: Yeah.

MS. BRINKMAN: So, at a minímum, j.f we want to go

on this case only and not the prior case, which I thÍnk you

have to consider the prior case because of the language in

t,he Guaranty, then youtre looking at a half a milLion

dotLars in just for t.his case and we have been prevented

by the stay from taking any discovery agaÍnst Grupo as well

as from seeking determination in this Court as to their
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liabllity under the Guaranty. And, therefore, íf we had a

1iablIÍty determínation, the judgment, will be valid and we

can pursue t,he Judgment against Grupo.

THE COURT: So what,ts t,he total amount, t,hen?

500,000 plus

MS. BRINKI4AN: 500,000 plus t,he prior judgment of

THE COURT: Yeah.

MS. BRINKMAN: -- 882,683.71 not including

lnterest and that, was awarded ln eprll of 20t4,

THE COURT: Yeah.

MS. BRINKD4AN: So it, would lnclude another year

and a half wort,h of Ínt,erest,.

THE COURT: All right,. Mr. Byrd.

MR. BYRD: Your Honor, what the plaintíff is
seekíng here is some sort of prejudgment, writ of attachment

on Grupo. V'lhat, they want, Grupo to do is to creat,e a fund

from which, 1f t,hey ever get a judgment against, Grupo, t,hey

can satisfy out, of that fund. Nohr t,here are procedures for
prejudgment writ,s of attachment, for forcíng peopLe t,o

provide a fund for collectÍon of a Judgment, but, it, doesn't,

come from a stay Ín the Supreme Court over a proceduraL

mat,t,er lnvolvlng JurisdictÍon.
I meanr ffiy cLient,'s positÍon with t,he Supreme

Court,, Your Honor, is that t,hís Court, does not, have
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jurÍsdiction over it and it does not have to appear and

defend itself. That's the issue that the Supreme Court is
goíng to decÍde. And if the Supreme Court decides that

there is no proper service here, then my cLÍent will not be

a party 1-o this action and shouldn't have to create a fund

out of which Ms. Brinkman can eventually satísfy what.ever

judgments she gets against FAMSA.

Now, two thÍngs. Fírst of a1"1, there's two things

that Ms. Brinkman raises. One is that there is this prior
judgment for a million dolfars and the J-anguage of the

Guaranty makes it appear that Grupo is bound to that
judgment as if it had appeared in the prior action. If
thatt s the case, Your Honor, Íf that's her legal theory,

then she should be taking the judgment to Mexico and

executíng on that judgment in Mexico. If she believes that

thís Guaranty, without any further litígation, requires

Grupo to pay the judgment, then that's her remedy. So she

has a remedy there.

Secondly, with respect to not being able to take

discovery from Grupo on the guaranty, well' plaÍntiff has

already told the Court that Grupo is the parent of FAMSA.

There's been no effort to depose anyone at FAMSA. For

example, you can not,ice up the person most knowledgeable

with respect to the guaranty that was signed in connection

with the lease, serve that on me, and have someone from
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FA¡4SA appear and begin discovery on that- basis Íf you

wanted to know about the guaranty.

Secondly, with respect to how long this action has

been pending, the biggest Ímpediment for the first time

today, I heard what the total damage calculation is, buL

the biggest impediment in this case has been the refusal- by

the ne\^r tenant to turn over any of the lease documents so

that my cLient can evaluate whether or not there hlas proper

mitigatíon of damages. It u¡as only last Friday that we

finally, aft.er months of wrangling with Ross, htere able to
get those documents. So it's not like we've been

stonewalting discovery or not participating in good faith
to move this litigation forward. We're here to contest a

J urisdict,ional issue.

Now, ín terms of the appropriateness of a bond' I

mean, under plaintiff's theory, any time someone

procedurally chaLlenged jurisdiction, they would be

required to put up a bond Ín order to go to the Supreme

Court so that they don't have to appear and mitigate at the

same time they're contestíng jurisdiction. It seems to be

turning the whole situation on its head. The whole reason

you challenge jurisdictÍon
THE COURT: WelI, if that were the case, whY would

the Supreme Court, talk about thís bond issue, Lf it were so

clear that there is really no bond required
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MR. BYRD: Well,

THE COURT: -- if you're chaLlenging a

j uri.sdictional- issue?

MR. BYRD: ûrlell, first of al"l, the Supreme Court

is not a fact finder and my interpret-at.íon of l-he Supreme

Courtt s Ordeldas: Ms. BrÍnkman, if you think there's a

basís for a bond and an amount of the bondr then that needs

to be decided by thÍs Court. But they certainÌy weren't

saying that a bond ís required.

And there's not a singJ-e case that we could find

or that Ms. Brinkman couLd fínd where a bond htas required

to maíntaín the status quo when there is no judgment. If
the purpose of the bond is to maintain status guor what's

the status quo here? Well, the status quo Ís my client ís

at the Supreme Court claiming that there is no

jurísdiction, discovery of the other on the rest of the

case is going forward, what's the monetary harm from

allowing the case to proceed in discovery while my client,

challenges the Jurisdictional issue?

THE COURT: Okay. Understand the argument.

MR. BYRD: There is none.

THE COURT: Okay.

MR. BYRD: So, the Supreme Cou::t's Order wasn't

saying that a bond is required, Judge Bare you set that

amount. It t¡ras simply saying: Plaintiff , if you think
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that you are entitled to it and there's some amount that

you're seeking, Vou need to have that discussion wÍth

,Judge Bare, but

THE COURT: Okay.

MR. BYRD: -- t,he whole basÍs here l-here is no

legal basÍs for maint.aÍning the status quo on a procedural

issue. It/s no different than a discovery dÍspute.

THE COURT: Okay.

MR. BYRD: Thank your Your Honor.

THE COURT: f understand.

Wetl, here/s the hlay I see it. I'm goÍng to tell
you how I see Ít. Okay?

MS. BRINKMAN: Sure.

THE COURT: The analysis is not the easiest one

lout this is what I thínk. The Nevada Supreme Court,, in its
initial Order, dated August 2L"', 20L5, Granting a Temporary

Stay and Directíng an Answer, indicated in a footnote:

The opposÍtion requested a bond of $1r 000,000 be

requíred as a conditíon of any stay. It's not clear

whether the DÍstríct Court has yet considered a proper

amount of any supersedeas bond.

I mean, thatt s an indÍcation to me that, if it were

the case, that since you're chaLJ-enging jurísdiction'

theret s no bond requirement., clearly as a matter of law,

that t,he Court wouldn't they would know that and they
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\^rould not enterl-ain this footnote or any discussion in

dicta or ot.herwise as to the appropriateness of a

supersedeas bond. I mean, if that \^tere a matter of Nevada

law that was clear, then the Supreme Court would know it.

So, that to m€r that, starts the thought process going

forward.

In addítion to that, I mean, I Look at what's

going on here. It's not simply a jurisdict,ional issue at

the end of the day. I mean, it certainly is a

jurisdictional issue, but '^te have the Judge Dent,on prior

Order and .Tudgment and then we haver âs Ms. Brinkman's

point,ed out, an argument it's just an argument, but

nonetheless, f do recognize that there was a period of time

prior to the RosS Dress for Less comlng Ín t,here where the

rent that was owed, conceptualJ-y, I'm not saying I have a

finding that it was owed and I don't know about mitigation

and, of course, Mr. Byrd, I'd give your c]Íent a chance to

show that, maybe they could have done better to get a tenant

in there or whatever else you wanted to do to try to show

t,hat the mitigation efforts l^Iere less than terrífic.
But, in any event' just as far as the idea of rent

not being paid until such time as a new tenant went in

there, that added up t,o another piece of change that, j-n my

world, is a lot of money, I mean, a half a mil-lion bucks.

So, you requested $t/000r000. You've got a prior judgment
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that almost comes t-o Lhat. You've got this $5001000 amoun't-

that u¡e've talked about. The idea is that a supersedeas

bond is designed to protect the prevailing party in
Iitigation from a loss that couLd and wouLd accrue when

l-here's a stay of execu'b,ion of a judgment. So, a

supersedeas bond, under RuIe 62, should usuaLly be set Ín
an amount that wíll permit fuÌI satisfaction of a judgment.

In this situation, I think $1,000,000 is
reasonable, gÍven the prior judgment, given the accumulated

theory Ín this case, the fact that. t,he Nevada Supreme Court

seems to be of an opiníon that a bond amount should be set

by me. I mean, it's a lot, but it does seem reasonabLe

given the law in this area and given the fact that this is

not simply a jurisdictional issue. You do have this prior
judgment and the stay is affecting collection. So, for all
those reasons, Ms. Brinkman, you can prepare the order and

submit it to me.

MS. BRINKMAN: And I'Il run it by the other side

as well.
MR. BYRD: Your Honor, how long does my cLient

have to post the bond?

THE COURT: lfell, I was jusl- Çett,ing ready to ask

that actually. I mean, it's f know you have to consult

with your client and figure it all out. How much time do

you want?
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MR. BYRD: Thto weeks.

THE COURT: I think that's reasonable for

$1r 000r 000 bond. Two weeks.

MS. BRINKI¡IAN: Sure. If we could just have a

wÍth that, two weeks from today? I can calculate that

dat,e

THE COURT: Two weeks from todaY.

MS. BRINKI4AN: and put that
THE COURT: What is t,hat, date?

MS. BRINKD4AN: in the order.

THE ctERK: That wll"L be November L2.

THE COURT: November 12uh. You can put t,hat, Ín t,he

order, Ms. BrÍnkman.

MR. BYRD: Your Honor, could I Just ask for some

clarlflcatfons wlth respect t,o t,he Court,'s Èhlnkíng on hthy

t,he wrÍt proceeding Ín the Supreme Court Ís affect,Íng t,he

cotlectíon of t,he judgment, in the prior case when Uno

wasnt t, a party?

THE COURT: Yeah, well, 1t's exact,Ly what, Ms.

Brinkman has told me. I mean, it's t,he guarant,y and I
t,hink t,here's enough of a nexus there. Ms. Brinkman, you

can put, t,hat, in t,he Order, too. Okay?

MS. BRINKI4AN: Great. Thank Vour

THE COURT: Okay.

MS. BRINKMAN: -- Your Honor.
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MR. BYRD: Thank your Your Honor.

PROCEEDTNG CONCIUDED AT 9:5? A.M.

*****
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CERTITICATXON

I cert,Lfy that, the foregoing 1s a correct, t,ranscript, from
the audio-vfsual recordfng of the proceedings ln the
above-ent,f t,led matter .

ATFIRMAtrION

I afffrm t,hat this transcript does not cont,aln the soclaL
security or tax ídent,iffcatlon number of any person or
ent,it,y.

KRISTEN TUNKT{ITZ
INDEPENDENT TRA}TSCRIBER

.fl
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ORDII
Kelly J. Brinkman, Esq.
Nevada Bar No. 6238
GOOLD PATTERSON

Suite 140

)
436-26s0

Attorneys

DISTRICT COURT

CLARK COLINTY, NEVADA

B.E, LINO, LLC, aNevada limited liability
company,

Plaintiff,

vs.

FAMSA, INC., a California corporation;
GRUPO FAMSA, S.A. de C.V., a Mexican
corporation,

CASE NO.: A-14-706336-C

DEPT'. NO.: XXXII

gllpER FIXING SUPERSADEAS BOND
rN CONNECTI.9..N IVITH TITMPORARY

SrAY.-PDNDING IryRIT OF'

PROI{IBITION IN FAVOR OF GITUPO
FAMSA. S.A. DE C.V.

Defendants

This nratter having come before the Horrorable Rob Bare, on an ordel shortening time on

October 29, 2015, on the Motion fbr Or'der Fixing Supersedeas Bond in Conrrection with

'I'emporary Stay Pending Writ of Prohibition in Favor of Grupo Famsa, S.A. de C,V. ("Motion")

filed by Plaintiff, B.E. Uno, LLC, a Nevada limited liability company (o'E!guq]!!ff'), against Grupo

Famsa, S.A. de C.V., a Mexican corporation ("Defenclant Gr!¡pq.,Famsa"); Kelly Brinkrnan of the

law firm of Goold Patterson, appearing on behalf of Plaintiff, and Christopher H. Byrd of tlte law

fîrm of Fennemore Craig, P,C., specially appearing on behalf of Defenclant Grupo F'amsa; the Court:

having reviewed the pleadings and papers on file herein, considered the arguments of counsel,

being fully advised of the premises, finding no genuine issues of material fact, and good cause

appearing therefore, the Court hereby finds as follows:

A. At Defendant Orupo Famsa's request, Defpndant Grupo Famsa sought and obtaíned

a stay with the Nevada Supreme Court of this Court's Order denying the Motion to Quash Service
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of Process, Such stay was granted cffeotive as of Ar.rgust2l,2015. The stay applies only to Grupo

Famsa. The case continues against thc othct Defenclant, Famsa Inc.

B. In the Nevada Supreme Court's ordel granting the stay, the Supreme Court stated

that the District Court should determine whether a bond wâs appropriate and the amount of the

bond:

'oThe opposition requests that a bond of $1,000,000 be lequired as a
condition of arry stay. It is not clear whether the district court has yet

considered the proper amount of any supersedeas bond. NRAP
8(aXlXB). We have routinely recognized that the district court is better

suited for making supersedeas bond determinations, See Nelson v, Heet,

l2l Nev. 832, 836, l22P,3d 1252, 1254 (2005)."

C. In rnaking its decision about the appropriate bond amount, this Court considered the

fact that Plaintiff had already obtained a ìr.rdgment against Defcndant Famsa, Inc., a company

wholly owned by Defenclant Grupo Famsa, in the amount of $748,394.19, plus costs in the amoultt

of $7,577.02 and attorneys' fees of 5126,712.50 for a total amount of $882,683.71 (n'Judgment"),

wlrich Judgment was entered on April 28,2074, and continues to bear interest, Grupo F'amsa was

not a party to the litigation resulting i¡r the Judgment

D, The Court also considered the fact that damages for rent and operating costs

continue to accrue in this current litigatíon at approximately $40,000 per month (subject to any

successful argument by Defendants relating to Plaintiffs mitigation efforts as well as any ofÏset

from rent received from the new lease with Ross Dress for Less).

E. Additionally, the Court considered that the Ouaranty between Plaintiff and

Defèndant Grupo l?amsa inoludcs language as follows:

'oGuarantor agrees that any judgment rendered against Tenant for monies

or perfornrance due l,arrdlord shall in every and all aspects bind and be

conclusive against Guarantor to the same extent as if Guarantor had

appeared irr any such proceedings ancl judgment herein had been rendered

against Guarantot."

F. The above-quoted Language in the Guaranty creates a sufficient nexus to suppoft

the amount of the bond to be posted by Defendant Grupo Famsa based upon the priol Judgment and

given the likelihood that Defendant Grupo Farnsa will also be liable to Plaintiff for any judgment

2
O¡'dor l¡lxhrg Supo¡'¡cdo¡n Bottd hl Corlncctlort rvilh 'Icnt¡r Stny v 2,doo
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obtained in the fì¡ture against Defendant Famsa, Inc. and l)efbndant Grupo Famsa (once selvice is

deemecl madc).

O. This supcrsecleas tlorrd is ap¡lropriate and necessary to protect Plaintiff in this

litigation for loss that could or would accrue and to permit full satisfaction of the prior Judgmerrt

anclany judgmcnt obtaincd by Plaintíff in this case,

H. This Court has the right and disolction, under NRAP 8(2XE), to condition the stay

uporr Def'enclant Grupo Farnsa filing a bond or other appropriate security with this Court. Flaving

exercised suoh discretion, tltis Court olders as follows:

l. IT IS HERBBY ORDERED, ADJUDGED AND DECREED that I'laintiff s Motion

is GRANTED;

2, IT IS F.URI}IER ORDERED, ADJIJDGED AND DECREED that DCfETTdANI

Grupo Farnsa's stay with thc Nevada Supreme Court is conditionod upon Defendant Grupo Famsa

posting ¿ bond in the amount of $1,000,000.00 on or before Novernber 12,2015.

IT IS SO ORDERED.

DATED this 

- 

day of Novctnbcr, 2015'

DISTIIICT COURT JUDGE

Respectfully submitted by:

GOOLD PATTßRSON

Kelly J. Brinkman, Esq.

1975 Village Ccnter Circle, Suite 140

Las Vegas, NV 89134
Attorneysþr Platnttff

REVIEWED BY:

FDNNDMOIID CR/\IG, P.C.

Christophcr . Byrd, Esq.

300 S. Fourth Strect, Suite 1400

Las Vegas, NV 89101
Attorney./br Deþndant Gru¡to lTamsa

3
Ordcr Fixing lsupcl¡odcos llond in Conrtccllon lvlth'follll) Stny v 2.doo
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vs.

NEOJ
Christopher Byrd, Esq., NV Bat No. 1633
F'ENNEMORE CRAIG, P.C.
300 S. Fourth Street Suite 1400
Las Ver¡as. NV 89101
Telephõnei (702) 692-8000
T,'acsimile: (702) 692-8099
E-Mail: obyrd@fclaw.corn
-and-
Richard I. Arshonsky, EsQ., NV Bar No, 4518
LDVINSON ARSHONSKY & KURTZ, LLP
15303 Ventura Blvd,, Suite 1650
Sherman Oaks, CA 91403
Teleohone: (818) 382-3434
Facslmile: igtg) 382-3433
E-Mail¡ rarshonsky@laklawyers,oom

Attorneys for Do.lendant FAMSA, INC, and Spectally Appearíng
For Defendant örupo FAMSÁ, S.A, de C,V. 

-

DISTRICT COURT

CLARK COUNTY, NEVADA

B.E. UNO, LLC,aNevada limited tiability
oompany,

Plaintift

CaseNo.: 
^-14-706336-C

Dept. No.: XXXil

N.OTICE OF'DNTRY OF ORDDR

FAMSA, [NC., a California corporation;
GRUPO FAMSA, S.A. DE C.V., a Mexican
corporation,

Defendants.

TO ALL PARTIES AND THEIR ATTORNEYS OF T{ECORD:

you, AND EACH OF yOU, \ryILL PLEASE TAKE NOTICE that a stípulated

ul
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Protective Order and Order Thereon was entcred in the above-referenced matter on the 4th day of

November, 2015 acopy of which is attached hereto.

DAI'ED this å day of November,2015.

FENNEMOII"D CRAIG, P.C.

)
300 s.
Las Veqas. NV 89101
Tetephõnei (7 02) 692-sooo
Facslmile: (702) 692-8099
E-Mail: cbyrd@fclaw.cp$t
-and-
Richa¡d I. Arshonsky, Esg., NV BarNo.45l8
LEVINSON ARSHONSKY & KURTZ, LLP
15303 Ventura Blvd., Suite 1650
Sherman Oaks, CA 91403
Telephone: (818) 382-3434
Facsimile: (gtg) 382-3433
E-Mail: rarshonsky@laklawyers.ooll¡

Attorneys.þr Dafendant FAMSA, INC-, and
Specia[ly 

-Appearìng 
For Defendant Grupo

FÁMS/4,, S,A. de C.V.

2TDAY/ r r 02020t, I /034570,000 I
0123
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CDRTIFICATE OF' $ERVICE

pursuant to NRCP 5(b), I hereby certify that I am an employee of the law firm of

FENNEMORE CRAIG, P.C.; that on ,n *u, of November, 2015, I served a true and correct

copy of the document described below on the parties listed by the method indicated at the addresses

set forth for said parties:

Document Scrved: NOTICD O[' nNTRY OF' ORD.n'ß

Kelly J. Brinkman, Esq.
Goold Patterson
1975 Village Center Circle #140

Las Vegas, NV 89134

[X] Via E-service

[ ] Via U.S. Mail (lrlot registered with
CM/ECF Program)

of Craig, P.C.

3TDAY/r I 020205, I /034570,000 I 0124
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sAo
Cluistopher Byrd, Esq., NV llar No. 1633

I.ENNDMORE CRAIG, P.C.
300 S, F'ourth Strcet Suitc 1400
Las Vesas, NV 89101
'fclenhõne: 0 02\ 692-8000
Facslmile: il0z\ agz-gogg
E-Mail; èUyril@[çtaw.oom
-and-
Itichard t, Arshonsky, Esq., NV Bar No, 4518
LEVINSON AITSIIONSKY & I(UIlrz,LLP

&*1,H'.',*

t t ornoys fo r Defendanl, FA M8¿1, INC,

CLERK OF THÊ COURT

CassNo.: A-t4-706336-C

Þept, No.: )fXXII

15303 Vcntura BIvd., Sutto 1650
Slrorman Oaks, CA 91403
Tclcphone: (818) 382-3434
llacslmile: (81 8) 382-3433
E-Mailr inrsliqnsly,@laklawyers,ç'gn

DISÎRICT COURT

CLARI( COUNTY, NDVADA

B,E, UNO, LLC, a Novada limitecl liabllity
cornpsny,

Plalntf ff'

v8,

FAMSA, INC., a Californto corporatlort;
ORUPO IIAMSA, S.A. dc C,V., aMexicnn
coryoration

Dcfendants.

plaintiff, B.E. UNO, LLC ("Plalntlffl') and l)cforrclant, FAMSA, INC. ("Þcfbndant")r, by and

throug¡ thclr respeotivc courrsel of rccord, unctorstmcl and agroe that during the course of discovery

and trlal of the above-captionod action (tho "Actlon") thc Parties or third partlcs may be rcqtrlred to

disstose confidontlal, propdetary, privilegcd and/or trade secret material gcnerally protccted from

dÍsclosurc by varlous prlvilegos including tho Constitutional right to prlvacy, proprietary rlghts and

tradc sccret protections.

lPlalntlffand DOfondant aro rofenod lo horoln 8s A "Party" or, colloctlvcty, ns (hô "Pnltlog"'

I
O^Jf¡\lOlr\022Wtdsi\'f4'?063J6'C\Drôfìt\f0679?06-l(ProloctlvoOrd*Jv'3loorl810tl(COMPÂRll)'doox

0125



I

2

.3
4

.5

6

7

8

9

t0

It
l2

l3

L4

l5

t6

t7

IB

l9

20

2l

22

23

24

25

26

27

28

Thc Parties mutually wish to koep suoh lnfounatio¡r protcctcd from disclosure to the gcncral ¡rublic

in compliance with the law arrd thc lntercsts of the Parties during tho coursc of the Action,

NOW THEREITORIN, tho Partlos IIERIXBY STIPIJLATE 
^ND 

ÂGllEIl TO TItt{MS OF

THß FOI,LO\ryNC PROTECTIVE OIIDDIì:

l, This Jofnt Stipulation and lrrotective Order ("Protcctlvc Ordcr") applics to

confrdcntlal doouments, thc contcnts thcroof, and any othcr lnforrnatlotr prcduced or discloscd by thc

Partles to one snother pursuûtt to thís Protecttve Ordcr. The term "Documont(s)" mcans those

materials dcfincd t¡s documsnts in tho Partics' rcspectlve discovery requests, subject to any

objections a Party rnay make with rcspect to such definitions, Tlto tetrn "l¡tfounation" includes

inf'ormation disoloscd by tcstimony at thc hearing ln tlrls matter as well as responscs made, in any

non-documcntary form whatsoever, to the P¡rtlcs' respective discovety rcqucsts,

2. Tftc Partlos extcnd this Protective Olclor artd the protcctions hercin to any non-party

proctuclng discovery in thìs Aotion , inoluding but not timited to Ross Drcss for Less, [nc. Lisa J,

Callahan ancl Sagc Cornmcrcial Aclvisors (collcctively, the "Ross lta¡tlcs"). '[he Ross Pafties, by

and through its attorneys, heleby consent, pursuant to thô tcrms urd subjcot to thls Protcotivc Order,

to tho detivery by Plalntlff to Defendant lf a copy of thc finalizccl lease wlth Ross Dress for lcss, Inc,

witlr an effectlve datc of October 31,2014, whloh lcaso shall l¡e deslgnatod "ConfÌdential" befbte

pr,oduction,, Such acknowlcdgcmcnt ancl conscnt arc rcflccted on tho slgnatulc page of this

Protective Order.

3. The Partles shr¡ll usc confidontlal I¡rformatio¡r artd Dooumcnts obtalncd fì'om cach

othcr pursuant to this Proteotive Ordor solely for the purposc of proseouting, dcfcnding or sottling

thc claíms mncle in this r\ction, including without limitatÍon, discovery, motions, briefs, and

preparatlon for tr.ial, and for anothol.purposc, exccpt as othcnpisc itatcd ln thls Protcctlvo Order,

4, l¡rformatlon and Documents produced or dlsclosed by any Party, lncluding the Ross

Partios, in thls Actlon may bo deslgnatocl ag "Confidontial" and thoroby beoomo sttbject to tho

prnvisions of'this proteotive Ordcr if such Documents and Information constitutol (a) tradc scc¡'cts;

or þ) confidential pcrsonal, corunerclal or proprlctary Informatlon of a scnsltlve nature, thc

disctosuro of whtch thrcatcns or would likely causo lnjury to tho business or commerclal or personal

2
O^rB\l0lJ\022 Wldg.¡\A.t4.70ó33ó.(xDron!\ I 0ó79?óó-l(Pr0lootlvo Ordo¡) v, 3 lo Orl8lnol (CoMPAR¡¡)'d00x
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relationships of thc produclng or disolosing Palty; or (c) thc Partles othcrwlsc agrcc (which

agrccmcnt ls prcsumcd by tho disclosurc or turnover of such Docume¡rts or Information).

5. Dcslgnatlorr of Documcnts or Information as "Confidentlal" shall be mado, in tlte

caso of written or other graphic rnatorlnls and tangiblo things, by etamplng the nppropriate

dcslgnation on the faco of the materl¡ls or labcling thcm prior to eithen (a) the ptoductlon of such

Docume¡rts or lnbunation; or (b) thc use or submlssion of suolt materlals by thc disclosing Pafty in

thls Actlon. In the case of tcstimony or oral disclosures, such dcslgnatlon shall bo made eithcr at the

trial or otherwlse on tho record or wlthin thhty (30) days following reoelpt of the transorlpt of tho

recor.d by notifylng opposlng oounssl and ths oourt reporter in writlng, Thoso portions of a

tlanscript that arc dcsignated as "Conflrdcntial" shall l¡e transcribcd apart frorn the tcgular transcrlpt

and said "Confidcntlal" pot'tion of tho transorlpt shall bc markecl "Confldentlal."

6, Subject to the t¡so rosrlotlons sot foíh horein, Dooumonts and Information produccd

or dlsclosod by a Party pursuant to thls Protoctlvo Order and whloh fs deslgnoted as "Confldcntlal"

may be discloscd only to the following persons, and ln the manner described bclowl

a, Counsol of record l¡r thls Actlon and thch partners, associatcs and support staff, inclucling

but not llrnlted t0 stonographlo, paralegal and clcllcal crnployees to whom disclosure is

dacmod necossary by said counssl ofrocord and ln-houso counsel for ths P&rtlosi

b, Any no¡t.party cxport who ls consulted or retalncd by a Party or lts courtscl ln order to

asslst in thc conduct of thls Aotion, but only to the extont that, and for thc tlme cluring which,

such disclosurc is ncccssary for the porformance ofsuch assistance¡ provided however, suoh

oxperts âgro0 to abldo by thls Protectlve Ordor and slgn Ê copy of Exhlbtt "4" hercto t0

ovlclenoo that agr,eement; and provided cou¡mel dfsclosing confìdentlal Information and

Documents rnaintalns a list of tho name, t¡tto ûnd buslncss acldrcss of caoh such nort'pany

oxpert to whom tho Informatlon and Documont arc dlsoloscd as well as tho coples thoy

executo.

c, Witnosses (othor than employecs of the producing Party) at trlal, and suoh witnesses'

counsel (provided such persons and all porsons present agrce to abidc by the terms and

conclítlons of this Protcctlvo Order and slgn a copy of Exhibft "r'\" horoto) and provldcd suoh28

1

OAJB\tOtr\022 Wt<tgr\^,t4.?06336.C\Or¡lb\ I 0ó?9?óó-l(ltroloctlvo OrdoiÍ v, 3 to Orlsln¡l (COMP^RP),doox
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wltncsses shall not rctain confidcnti¡l l)ocumcnts and/or Informatlon subsequcrtt to thcir

tcstimonYi

d, Employecs of tho Partlcs, but only to the extent that, and for the tlmo during which, such

disclosure is nccessary for sald cmployees to asslst counsel i¡r the conduct of tltis Aotion;

7. All porsons who obtaln Documonts and/or Information doslgnatcd as 
(Confidcntial"

pursuant to this l¡rotcctivo Ordc¡' are prohlbltcd finm disclosing nll or patt of such Documcnts and

I¡rformation to any porson who is not also authorized to rcceive such Documonts and lnfo¡'mation,

8, Pr.lor to tþc dlsclosurg of Documcnts and/or Information deslgnated as "Confidcntial"

to any porson, such person shalt bo fur'¡rlshcd a oopy of thls ltrotectivo Orclor, shalf bc lnfomred that

thc materlal is dcsignatcd as "Confidcntlal," shall agree to comply with the provislons of tltis

Protoctivc Order and shall sigrr a confidcntiolity urrderstarrdlng ln the form of Exhibit'(4" hereto to

cvldenco such agrcernent, A copy of the corrfìdontlallty understandings collcotcd by counsol shall bc

rnadc availablc to the produclng Party or to the Ros$ Partles priol to suoh disclosurc of Documonts

and/or Infonnatiorr,

g. No latcr than thirty doys aftor thc tsrmination of thls Âction (including any post'trial

prococclings, counsel shalt destroy or pgrmancntly obliteratc or cxclso all materlal dcsignated as

"Confidentlal".

10. Atl persons to who¡n DocumonLq and Informafion designatcd as "Confidential" aro

disclosed sh¿ll bc l¡ound by tþe terrns of this Proteotivo Ordor provided, however, that no provision

of this Protcctiva Ordor shalt bo constned so as to rcstrlct tho disclosurc or usç by the producing

Puty of ury Docume¡rts or lnformation produccd ol provided by it.

ll, Any agr,eerncnt of ordersigncd by counscl for eaoh of the Parties subscquent to the

¿atc of this Protcctive Ordcr whlch speclfically modlfrcs tlto tcr'¡ns hercof shalt be decmed to

constih¡te a port of thls Protoctlvo O¡der from the datB of exeouting such order or agreemeut,

lZ, Any Party may, at any tlme, seek a modlfication of thls Protcctlve Ordcr from the

Cowt, and t¡o execution of thls Protectivo Or'der shall not bc dcemed a walvor of tho rlght of any

Party to seek suoh modlfication as tbe clrounstanccs may warlatrt.

13. By agreeing to thís Proteotlvo Ordor, or requcst¡ng the protcotions of this Protectivo

o^rB\1015\022 w¡rk¡\^.1'1.?0ó33ú'C\Drafb\ I 0ó79?66-l (nrorcotlvo OrdoÍv' 3 lo Orulnol (coMP^RB)'doox
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Order, the Parties and the Ross Parties shatl not waivo thelr right to object to producing any

f)ocumcnt, Information or othcr discovory matsrials.

14, This Protcctlve Order shalt remain in cffcct until suoh time as it is nrodifïed,

superseclcd, or termlnated by Order ofthe Courr.

15, Nothing in this Protectivô Orcler shall provcnt the uso of Documcnts or Infonnation

dcsignated as 
,,Confidontial" at thc trial or any pre-hearlng confercnce or othcr proceedlng pormitted

by law or any post-trial couil procgcdlng, provlded that, with ros¡rcct to any such coult proceedings,

thc Party sccking to use st¡ch Documcnts or Information shall, in accordance with npplioabls law and

rules of court, filc suoh matorials under scnl ln an envclopc consplouously muked in u manncr t0

alert thc cour! to the confidcntial natura of such matcrials.

16. The Partícs aftirnrotively rcpresent that thoy wlll. use thoir t¡est effotts to llmlt

confidcntiality dcslgnations to thosc Documents ancl that Infotmation whlch, ln accordance with

paragraph 4 þorcof corrstltute (a) trade socrcts; or (b) confidontlal personal, commercial or

proprictary Information of a sensitivc naturo, the disclosuro of which thloetons or woulcllikcly causo

iqiury to the busincss or oom¡neroial or personal rclatiorrships of the producing or disclosing Party;

or (c) the Partics othcrwlsc agcc (whlch agrcamcnt ls prcsumed by the dlsclosure or turnovor of

such Documents or l¡rfurmation).

17, In the cvent tlrat a pcrson subjcct to thls Protectlvo Ordcr reooivcs any subpocna or

othar procoss rclatlng to oonfidontlnl Doot¡mcnts or Infonnatlon recelvecl pursuant to this Protcctive

Order, such pcrson shall givc counsel for the Party or the Ross Partics, who producccl suclt

Documcnts or lnformation rcæonabls notice bcfore fbrntshlng or pcrmlttlng lnspectlon of suoh

Doou¡nents or lrfonnatlon to pcrsons not subjcct to thie Protectlvo Ordor.

18, The failurc of a Party to oxsrciso any rlght undor this Proteotive Ordcr shall not be

dccnred a waiver of any right to tho fi¡turo oxerclsc of thc provisions hercln wlth respccl to othor

Documents or Information.

lg. If, after cxccution of thls Protectlve Ordcr, any Confidentlal Documcnts 0r

5
O^rD\t0lr\02¿ Wd¡¡\À,14.706t3ó.C\Dr0lb\ I 06?9?6ó-l(Itotcgllvô Ordo¡t v.3lo OrlShrûl (COMP^nß)'doox
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Informatlon submittod by a dcsignating party or tho Ross Partiog under tho tsrms of thle Protoctlve

Ordor ls disctosod by a non.doslgnating party to sny porson othsr than ln tho mamor authorlzed by

this protaotivo Ordor, tho non-deslgnatlng party rcsponslblc for the dlsclosurc shall brlng all

portlnont faots rolattng to tho di¡closuro or suoh Confldontíal Dooumonts or lnformatlon to thc

immcdlato attention of tho dosignatlng party or thc Ross Partieg.

ZO, I'¡e Partles shall mcct and confor rcgording tho proccdures for uso of Confidontlal

Documcnts and Informatlon at trlal and shall move tho Court for ontry of an appropriato order.

Zl, Afror thls Protootlvo O¡dor has bæn slgncd by oounsol for all Partlos, lt thtll bc prosontcd to

tho Coult for ontry, Counsot agreo to bs bound by thc torms sot forth horsln with t'ogord to any Confldontl¡l

Infornretlon and Dooumo¡lts thrt hevo bocn producod beforo tho Court slgns thls Protootlvo Order.

ul
ul
u/
ut
/u
ut
ul
ut
ill
ut
u/
ut
ut
ilt
ut
ut
ut
ul
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ZZ, This Protcotivc Ordor shall bo blnding on atl Pulies and thçir officers, dircotots,

shareholdcrs and other agents to whom confldontlal Docpmonts or Informatlon aro ptoduccd or

dlscloscd pursuant to thls Protectivo Ordor.

IT IS.SO STIPULAT&D¡

p.,,¿,€*kt¿É:, eors

pENNEMO¡IE CllAIC, lt.C.

Dated,$l#fu L ,rot,
GOOLD I'ATTDRSON

300 s
Las Ncv¿da 89101
-¿nd.

t97 vi¡t
Las

Çft'olc,
89134

Platnt{fB,E, UNo,

r40

LLC
Rlohard I. Ârshonskv, Esq. (N0.4518)
LEVINSON ARST.IÖNSKY & KURTZ, LLP
15303 Vontura Boulcvard, Sulte 1650
Shsrman Oaks, CA 91403
rlttornayt for Ðefendanl, FttMS¿, INC,

Dated: Soptembcr' 2015

Shlmon L¿w Flrrn' APC

6415 S. Tonaya Way,#/,25
Las Vceas. Ncvada 891l3
Auomei lör Ross Dress For Less, Inc,, Sago
Commárctal Ádvlsors, and Ltsa Callahan

()r3pER

IT IS SO ORDNRED.

DATED tuh J ,. day of /du 20r5.

Rcspeotfully submitted by:

.C.

300 s.
Las V Novada 8910r

Defandant, FAMSA, TNC.

rit()l? l|),'\tlti
,r,,!t,',; i:i,') I l)' I'ilt0'l' $()tJR'l', f)l!if'l,f{T[4[iN1'

7
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300 s.
Las V
-and-

itc I
0r

22. 'fhis Protcctive Orcler shall bc biuding on all Parlies and their otliccrs, dircctors,

sharcholdcrs and othcr. âgcnts to whont corrfidcntlal Documents or lnfonnatlon at'c produccd or

di$closcd'pursuant to this Protective Ordcr.

IT IS SO STII'ULATIXD:

Dated: September-,2015 Datcdl Scpternber-,2015

FENNEMOIìE CllAIG, l',.C. GOOLD PATTEIISON

0 Kéllv J. Brinkman No, 6238)
t975 Villagc Contei Citclc, Suitc 140
Las Veqas. Novada 89134
Åttorne-ysþr PtalnttJf Il.Ë' IJNO, LLC

ogas, Ncvada 891

Riohsrd L Arshonsky, Esq, (No. 4518)
LBVTNSON ARSHONSKY & KURTZ, LLP
15303 Vcr¡tura Boulcvcrd, Suite 1650
Shsrmon Oaks, CA 91403
rtt tornays þr Defe ndant, I¡ÁMSA, INC,

Dated: &uWþ"%ort
Shimon La APC

6

IT TS SO OIìDNRDD.

DATED this _ day of

Rcspcctfully submittecl bY:

FITNNIiMORD CIIAIC, P.C.

Chlistopher I'I. Byd (No, 1633)
300 S. Fourth Slrcet, Su¡ta 1400
Las Veqæ. Ncvado 89101
Attornivs hr Deft¿ndanL F,4MSA' INC.

O^JB\10l5\022 Wldgs\ .I4.70ó13Ó'C\Dtofl¡\ I 0ó?9?ó6-l(Protoctlvo

a.ßHq!l

201 5,

ñffi

J2.al
s

7
ordorl v, 3 to Orlglntl (COMP^Rtl),docx
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NX}TIBIT (A" TO PROTECTTVE ORT)ER

.t,*ouon ruonono*

I, ...-. , have rcad and rovlewed ths Protcctivc Ordcr

Regardlng Dcslgnatlon, Protcotion and Nontlisclosure of Confidorrtlal lnformalion (the "Protoctive

Ordor') issued by the Court in thc caso captionod B,E, Uno, LLC v, FÁMSA, Inc,, ol al, pending in

thc Distrlct Court, Clark County, Nevodn and beorlng Casc No. A-14-706336,C (the "Action"), I

u¡rdcrstand that information and/or documents whlch a¡o to be discloscd to mo by counsel of tecorcl

for __ (narno of Party), havo bos¡¡ dosignated "CottfÏdential" under the

Proteotivc Older and aro to bo used by mo solely to æsist in thc Action,

I furthor u¡rderstand and agee that the Protsctivc Ordu, a óopy of whioh has been glvon to

mc, prohibits me from either using such lntbrmatlon or doouments for any purpose or disclosing

such lnfbnnation or documonts to any porson othor than counsol of rccord ln ths Action or pel'sons

asslsting thcm. By rny signature bolow, I agreo to be bound by tho Protcctivc Orclcr, to abtdc by its

tcrms, and to bo subject to tho juisdictlon of tho Distrlot Court, Clalk County, Novada for the

puq)oses of lts enforcomsnt and the onforcement of my obllgations urrdor thls Protcotivo Orcler,

NAME:

ADDRBSS:

Datcd: By;
Slgnaturo

28

8
O^rß\lOl 5\022 Wfd¡rVl. I 1.70ó!36.C\Dr¡lì¡\ I 0Ó?9?6ó-l(ltrolocllvo Ordor) v ! !0 OflShril (COMpARg).docx
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CIVIL, COVTJR SFIT]T]T

Clatk Qlrnty, Nevacla

C¿rsc No,
(tl:¡¡i tin ul I t), Clt: ú' :t QlJicc )

A-
XI

12- 672870- C

ll
I. lnfornrntion

Pl ainti l(s) (narnc/aclch'css/phorrc)r ìl,ll. IJno, Ì..1.C, tt Nevnda
lirrrited liability c0mpar)y

^ttolr)ey 
(rrnrrre/addrcss/phonc):

I(clly J. I"tLinknlt¡n, Orlolcl P¡r(t<:rson

1975 Villlge Cicntcr Citclc, Suitc 140, I.,irs Vc¡¡ns, NV tl9l 34

II. Naturc ol'Crlntrov0t'fi! (Plc.lscr chcck a¡rpliclblc bolcl catc¡¡ory irrxl
opp I ir:a b I e su bcnteS',ory, if a¡rlrropriate )

Dcrf i:ndrrnt(s) (rxr rrrry'url<ln:sVphonc)l ITAMS A, INC,. n Cnl i f ou¡ ir¡
(:orporntioni OIìUI'() FAMS|A, "S.4, DE C',V., n Mexicn¡r
0ot'Íx)'1tliolì

Al torn(:y (na rrrc/nrltlrcss/phorrt:);

fJ Arbilra tion Rer¡utrstccl

Il.r¡nl

Ü Landlold/l'rnr¡ut

I Llrrlawlirl Dctaincr

! 't'ittc to l)ro¡rclfy

f| fror'cclosurr

E t.,¡a'¡s

fl fJuiet'l'itlc

fl fipcci fir: l)trrl'ollrra¡ruc

E (londcnl¡u¡ll0rVnr¡rincnt Dr¡l¡¡nln

D Ott¡c" llull Ì'rc¡rcrty
I Panitiort

fl lìlarrning/7"oning

Plt)tfrtt¡

Ilsli¡u¡tc<l lt$lûl(' Vñhrc _
Ü Sr,ntnu, ry Adruinlstrntion

fl Gc'rrcnrl Arl¡rrl¡ristlutlon

[-J Spcclnl Arlurlnistr¡¡tlo¡r

E Sct 
^sldc 

Est¡¡tcs

! Trusl/ConsurvnIonilrlps

fl lnrlivichrnl'lìr¡sttlc

! CorporrLc'lrustcc,

I Oth*. Probalrr

Civil Cuscs

Neglip,ence

E Ncgllt¿cncc - Äulo

! Ncgllgcncc - Mr¡dlcnVDtul¡rl

! Negligeucc - I'¡'e¡rrlscs l,.lalrllity
(SliPn"ull)

I Ncgligonce .. Othcr

I l'rorluct Llubllltl'
Pto<Ju0t Liubi I ity/Motor Vchicle
Other'l'orts/l?rocluct Li rrhiI ity

! lrrtenliorral tVliscor¡clr¡ct
'lo¡'tVl)cfiurrat ior r (l,il¡r:l/Slarrclcr)
lntgrfcrrc with Contract ll,ights

'lhrts

Othcr Ciivil l 
jili

nif
! Ilnrployrnc¡¡l'Iorls (Wron¡¡fu I rcrnrirrarion )

E ()tlìcr't'ol'ts
Alrti-trtrst
Ìtrtrud/Mislc¡rrcscrìtirtion
l¡t st¡l'anctt
L,c6,al Tort
Llnlhir tl.r(ìtì

E Co¡¡$f.r'(¡cl,ion l)cltrcl

n Chírptcr 40

[f Cicrrcral

fi Brcuclr ol'Conlrnct
lluilcling & Oonstluction
l¡rsu¡'nrrcc Carricr
Com¡ncrciul lnsrrurnc¡lt
Othèr ( lorìtr'frc tr/A<:ct/Jtulg rtterrt
()ollcction of Ar:tions
lÌrnploymcnt Contrnct
Ctrarartcce
.5nlc C<lntrnt:l
Lln i f<.rnn Cornnrclcial Codc

Ü tf øl Pctltion f'or Jr¡dicinl tlcvlcrv
Frlrtc,lt)strrc Mccl i ¡rl iorr

Othcr Administrativ(r Law
L)cpiutnrcrrt of Motor Vchiclcs
WoLlte¡"s ton

fi nppcnl flon¡ l.¡xvnl'Cr)url (a/rrr r./rrr,l
t r ¡ tp I i co h lt c i ¡'ll <ut t<' I n.¡' )

! 1'rtnsl'cr lir)rlr ,lutìti(:o Corrrl

|jl Jrrsticc' Coun Civil Appcnl

! civitwrir
fl Ottrcr S¡rcciirl Prucccding

[J Other Ch'll Flllrrß
! Corrrprurniscirf Min<u's Ç'l¿rinr

I Oonver.sion ol' Pr(,pcrry

fl Darna¡¡c to Propcrty

I Employmcnt Security

fJ Untbrcurrcnt of Judgrnrrrrt

! Forcigrr .lutl¿nrrnl - Civil
l] Othcr l,crsontl l)ropcrty
I ltecovcry of t:'r'opelty

f] Stocklrolrler Suit

E Ottrcr Civil Martcrs

III. Brrsincss Cout't Ile<lr¡cstcd (Plcasc <:hcck r¡Þplic¿rhkr catcg<rrylpl Clarl<, or tiloslute Counties onþ,,)

n
n
tr

NRS Cht¡xcrs 78-88
Conrnrodilics (NRS 90)
Sccrrlitics (,N¡1S 90)

tr
u
tr

l¡rvcstnrcnts (NRS l0a Art, 8)
Dcccptivc Trrrdc Pr¡¡<:ticqs (NRS 598)
Traclcrn'¿rks (NI(S 6004)

Ilnhancctl Crrsc Mgrnt/Busincss
Qtlrcr B¡rsincss C<lrrn Mattcrs

Deccnrl:rcr' 3,2012 /s/ Kclly J. ßrinltm¿ut

Signaturc of inilia(ing pärty or lcprcscntn(ivc

9eo ott¡er sldo lor latnlly-rolatoct caoe fl!lngs,

L)nte

For¡n l,Â ?01

Rcv.1.5E
Ncvndn Â(X.' . l{r'scitrçh ¡tnrl Slrrtlrlt(:s Irttlt

0001
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COMP
Kelly J, !Srinkrnan, Iisc¡,
Ncvacla Ba¡'No, 6238
GOO[,D PA'I"TfiRSON
1975 Villagc Ccntcr Circlc, Su¡te I40
Las Vegas, Nevacl¡l 891:ì4,
(7 02) 436 -2600 (T'c leplto nc)
(702) 436..2650 (lrax)
kbri nk lnilU-Q$x)lcltì¿ìtt crson,çollì (Emai l)
Atturnc¡,s.fbr ß,|J. Uno, LJ,C'

&*1,H"*---
CLERK OF TI{E COURT

IIISTRICT COLIRT

CLAIII( COUNTV, NEVADA

B,E, UN(), I-[,C, n Ncvacla linrited liability
cornl)ally,

Plaintil'l',

F^MSA, INC., a California corporation;
GIìUPO FAMSA, S.A, DE C.V,, a Mexican
cörpor¿ìti0n,

Defcndants,

caseNo. ff- 12- 672870- C
De¡rt. No,

COMI'T,AINT

- 

Xl ll
ARBITIIATION EXEMI'I.. AMOUNT IN
coNlrROVnRSY IN nXC'ttrSS OF $.50,000;
F)QI.]ITABLII RItrLIltt' S OUGI{T;
DII,CLAIì,ATORV REI,IDF SOUGÍII'

l.i,ll, [J¡to, LI"C, a Nevada lin'¡itecl liability cornpar]y ("lrlairrtiff',¡, by ancl through its

attot'rlcyri, Ooolrl Par.te.rson, ftrr its Conrplairrt statcs ar¡cl allcgcs as follor,vs:

PART'IES

l, Plaintiff is. a¡rcl at all tiu¡es relevarrt heleirt w¿ui, ¿t Nevada limited tiability

couìpany duly autholizecl to concluct [rusiness in the State of Nevacla.

2. Plnintifï is infornrccl nncl l¡elicves, ancl u¡ron sucìr infor¡nation and tlelicf alleges

that Delþ.rrdant Fu¡nsa, hrc. ("FAMSA.") is, a¡rd at all tinrcs rerlevant hercirt was, í.r Cìalifolnia

col'po¡'ation rlrrly autholiz.cd to cor¡cluct butsincss irr thc Statc of Ncvacla.

3. Plaintif f is i¡"¡fbrme,cl ancl believes, aud upon.such inforr¡rtion and beliel'alleges

that Det'en<lant Gnr¡ro Fûnl$¿r, S.A, de C,V. ("GIìUPO FAMSA") is. artcl at all timcs rclevailt

herein w¿ui, åt Ms,ric¿trr c:or¡:oratiort ltut is sub.ject to the jurisdiction of'the Ncvada cot¡l'ts. as rlor'(j

fully sct folth llelt¡w,
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U.,nc$Tr()rjþs

4, Plaintitï owtrs a shopping cenl.el corrnronly lcnowrr ¿rs Bor¡ânz.a East Sh<l¡lping

Ccrrtcr locatecl srruth of the southeast conlel of' lJclnanza l{oa<l arrcl Eastenr Avcnuc in tlre City of'

Las Vcgns, Courrty of Clark, Statc of Ncvacla (the "Shoppirrg Center"),

5. C)¡l or about Junc 3, 2005, Plaintiff, ns lHlltllord, ancl Del'enrlarrt. FAMSA. as

tenâr'ìt, erìterecl into a lense agrecmcnt lbr com¡ne¡'cial lefail spnce ilt the Shop¡ling Center in

exchange fol rnontlrly rents â¡td otltcrr chalgcs (tl'rc "l-crìsc"),

6. Thc le¿rsod plcrniscs is locatcd â1 562 Nolth Dastenr Avenr¡e, l,as Vegas, Nclvacla

89109 (tlrcr "l,easetl Propcrty")

7. 'I'lre l,ease was lor a tornl ol'l'iltecr¡ (15) ycnrs, with tlte lerlt couurìcuccnrent clatc

on o¡' ab<lrrt Oclotrer' 29, 2005, wit.h à crurcnt l¡asc utorttltly lcrtt of T'hifty-One 'l'housnnd Six

Ilundrecl Sixty-'l'w<l ¿rncl 90/100 Dollars ($31,6ö2.90), srrbjcct to increases äs set l'orth irr Sections

1,07 ancl 4,02 of the l-,ease.

tl, Pulst¡a¡lt to thc te¡'rns of the l.,ease, Þefentla¡rt FAMSA agrcecl to I'aithl'ully

¡rcrfilrnr each o1'the tcrrns. crovcnants ancl conditions of thc l"ense, iriolucling payr"Ììcnt of all rcnt.s

and othcl chargcs accrued thcrcnnclcr,

9, Prllsuarrt to the Lcase tonl)s, Defenclant IìAMSA agreecl ttrat if it failcd to ¡rrakc

payntcnts ns .set lbrth in the [,e¿rsc, or if it v¿ìcír(cc1 or abandonccl the Leasecl Pr<lperty ancl ccasccl

¡laying l'elrt a¡ltl/or aclditi<¡nal rent, such cvent.s wot¡lcl cort.stittttc a clcfault uncle¡: the Leasc,

10, Co¡rculreutly witlr thc executio¡r of thc l-ease, Def e¡tclant GIIUPO ITAMSA ngreecl

to rurcolrclitionally ancl ilrevocnbly gualant.y dìe perfornränce antl otrlig¿ttio¡¡s of thc l*r¿rse tcrür$

by torr¿ì¡)t, Defbnclant ITAMSA, ancl nccorclingly, Defcrtclant GIì,UPO ï"AMSA cxecutecl a

Gunranty ("Cuaranty") covcnaltting thcrcto,

ll., As ¡lalt of the Leasc, Del'endarrt F^MSA ngrccd that tltc Lcasc would l¡<l

governed by, interpretcd under tire laws of, a¡rcl enforccd in ths cor¡r'ts of lhe sittts of the l..easecl

Pl'oper'(y allcl thus, Def'enclant FAMSA is sub.jcct to the.iuliscliction oI t.he courts of t.he State of

Nevacla with res¡rcct to this legal action,

,)

('itKJ B\ I 0 I J$22\Pldgs\l)rofts\CorrplniDl \. ?,doc
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12. As pnrt of thc Gualant;y, Def'e¡rdant GRUPO FAMSA tgreed that the Guaranty

woulcl bc govenrecl by, intet'preted u¡¡rler thc laws ol', Artd c¡lf'orcccl itt tlte courts of thc situs of the

Lcasr,rcl Pro¡lcrty ¿urcl thus, I)el'enclar¡t CiRIiPO lîAMSA is.subjcct to the.iuriscliction of the cout'ts

ol'thc Stnte of Nevacla with rcspec( to tltis legal action.

13. l)efþndart FAMSA lailcd and/or rcf\rsed to pay nronthly renls, its share of'the

PRlcel's O¡reraf.ing Closls (as derl'inecl in the Lcaso) (i,c., comn]on í'rreâ chargcs, inst¡râncc,

utilities) ancl Imp<lsit.i<xrs (as clefirrccl in thc Lcasc) attriburecl to the l"easect Properl.y, nrorrt.hly

pylon sign fee, a¡rrl late f'ees to Plairrtil'l'as rcquit'ccl by tltc Lcase,

14, On or abot¡t Novenllrer I 6,2012, Dcl'cndant FAMSA intJicnted its i¡ltettt to v¿ìc¿rtc

rhc Lcased Propcrty on or about Novemlrer 30, 2012. prior to cxpiratiott o1'tltc Lcasc tcrnt,

15, Dcf'e¡rcl¡rnt ËAMiiA alscl clnrnagcd thc Loasecl Property when it altandorted thc

premisers i¡r violation of tìle tcltns of thc Lease, including, but not linritcrcl to dantage to tlto roof'

ol'thc l.cascd Propclrty ancl to otherwisc return llie [.,eased Property in good cottclition altcl re¡:nit'

(norrnal wear ¿urcl (car oxccptcd), all of'sr¡ch clamagcs will be sutrject to ¡lroof'at the tinre of trial.

16. Dcfenclant CìRIJPO FAMS^ failccl a¡lcl/ol lefused to prìy ntonthly rent.s, íts shate

of the Parcel's O¡reratirrg Costs (as def i¡led i¡r thc Lease) (i,c., comnton utea cltatges, itìsurattce,

utilitics) ancl lnrposit,i<xrs (as dcf incd ir¡ thc Lcasc) attlitruted to the Leased Pro¡:edy, rnonthly

pylon sign fee, an<l Iate fb.es to Plaintiff as requrired by the Guaranty,

17. 'lhc arnounts duc ancl owing to Plaintiff corìtirruc to incrcase each nrontlt pursllant

to the tcl'ms of the Loase ancl/clr Cìuaratrty.

18. As a lcsult ol' Dcfcnclants' concluct, Plaint,il'f' has been rcc¡uircd t<l rct,ain the

services ol'G<lolrJ Patte¡'so¡r to prosecutc this action a¡rcl to l)rotecrt il:s right.s turdcr the Icase ancl

(iL¡âranty, ancl is thercfilrc cnt.itl<¡cl to rcasortablc attorncys' fþes ancl cos(s as set ftr¡th in t.he

Lease and Guaranty, ¿ìs wcll ns by law,

lirrì$J çAlJsE oF .^crloN
(Ilreach of Contract Against IT^MSA)

19. PlaintitT t'cpcats ancl le-alleges each and cvct'y allcgation contairlccl iri the atrovc

(j\N.il1\l()l)\0't:\f¡ld¡g*urrÐf(s\conu)lninr v,¿.(loc 
3
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paragraphs as though firlly sct forth here in,

20. Thc Loasc is a valicl a¡lcl enftlcettble agreement.

21. Dcf'c¡rclnnt ITAMSA has breachcrl (hc tcn¡rs o1' ths Leasc as nrorc firlly sct firrth

¡tbclvcr,

22. As a dircct and proxim¿ìte cnusc of. Del'endant FAMSA'S l)tcach, Plaintif'f' has

Lreeu <larlagerl in a¡l ¿ìruorrrlt irr exccss of 'l'en'I'ltousorrd Dollars ($10,000,00), the total of'which

iallrr<lt. yel be aff ixcd, arrcl thus, will be strb.iclct to prcxrl'aI the tinre ol'trial,

s H c ( )N r¿Ér A r.¿,.q.ry._oli Ac:r'r o N

(t ln.iu.qt l,lnrichr¡rcrrt Against lfl\MSA)

2'.\, !'lailltil'f'rcl)eâts and lc-allcgcs cnch atrcl every l.tllegatirlrr conl.aiuctl irr thc abovc

paragla¡rlts as thouglì f'ully sct lirrth herein,

24, Def'enclant IAMSA represcnt.e(l a¡rd covcnarrtcd thât it woulcl pclfolm nccoLcf ir:g

to thc tclrms of'the l-etrse , inclucling pâyment of the ¿rbove-doscribccl f'ees uc:colcling to the tenTrs

<ll'the Leosc,

25. Plaintiff conf'clrecl a tlenef it upon l)eferrdant I'-AMSA tty giving it access to arrcl

possossion t)1'the prcnrises pulsnant t<¡ the ter¡ns of the l-easc in cxpectatiotì that Plaintifï woultl

be paid hy Del'cndant FAMSA accorclirrg to thc tcrn'¡s of the L.,ease.

26. Def'enclant FAMSA failcd to pây the rr:onthly rent, (lre l)arcel's O¡:erat.ing C)clsts

(as cfcfilrcd in the l.,easc), ancl hnpositions (as clefined in the Le¿rse) attrihutccl to (:he L.eased

Irro¡:crt'ty, allcl the nron(hly ¡lylorr sign fcc dcspitc tlrc reprcscntntions ancl covell¿rnts to Plaintif[

thal it woulcl pay tlie sanle,

27, If Dofcndant IIAMSA is prcrnrilt,c<l to rctaiu tlrc bcncfit ol'the Lrse of thc ¡rrernises

antl services providccl by Plnirrtiff on l)efen<lanl FAM'SA's belralf'withttttt ltavirrg [o ¡rny lìlr

thr¡.so bsnefits, Dcf'crtclant FAMSA will have lreelr urrjtrstly clrrichccl.

2,8. Accordingly, Plaintil'f'has been clanraged in the ârnou¡tt of'thc rca.sonablo valuc of'

thc plernises ancl services providccl and as sct f<lrth in tlte l.easo, wlticlt ârnolttlt is glcntcl than

'fcn 'lJrousand l)oll¿rrs ($ 10,000,00) ancl will lre subject to ¡:r'oof'¿Ìt the timc of trial.

4
CtKI¡]\l 0 l.tV)1r\ftl<lgr\l)rn lìr\Conr¡rlnlrrt v,?.rlrx
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(llreacl¡ of Covenant <lf Goocl F¡rlth ancl Fair Denling Against FAMSA)

29, l,laintiff lc¡reats nrrcl le-allegcs ench ancl cvcry nllcgntion c<lntainecl in thcr above

¡laragra¡rhs as thouglr fully set fil'tlr irerein,

30, 'fhc Lsase refcrred to al.love is and was cr.ontrâctual, a¡rcl zrs suclt, tltcle existccl an

inrplicd irr Ìaw tclln inrposing an otrligation of'good laith ¿rnd fair clcr.aling, Saicl tcrtn obligatcs

cach party to lcfi'ain frorn takirrg ¿lny act.ion whiclr would othelwisc i¡ttcrftre with tltc lawfi¡l and

lcgal rights of the other party to cnrry out lhc ter¡rrs ol' the l.saso, Furtlter', saitJ telu¡ recluircs that

thc ¡lartics reti'ain fi'onr can'ying or,Ìt any r¡cts which w<lulcl othelwisc criusc nttduc hardshi¡r on

thc othcr party.

31. Dcf'endant FAMS^ breachecl the covenant of'gor.lcl f'aitlr and feril clealing in the

Lease,

:12. As ¡r direct. antl proxirnate rcsult of the bleach of the irnpliecl c<¡venant of goocl

faith and fair dcaling, Itlairrt.il'fi has bee¡l ciarrragcd in arr anrount in cxccss tlf 'Ien'l'housarrcl

Dollal's ($10,000.00), t.he totnl íul'ì()unt ol'which cânnot yct tre detelrniuecl. ancl thus, will be

subject to ¡>roof al tl¡c tirnc of lrial,

UOUII.TI,I CAUSD OF ACTION

(Dcclaratory Relief Agninst I¡'^MSA ¡¡nd GRLIPO I'AMSA)

33. PlaintifT repeâts ancl rc-allegcs eoch Rncl every allegation contaiucrcl in the above

¡raragraphs as though fully sct for¡h helej¡1,

34. Â disputu rr<¡w cxists between Plaintiff ancl Defenclant FAMSA arì lo the rights

and olrligations of'the partics conceming the nllegations set forth hcrein as well as the telrns ancl

conditions of saicl l..ease anrl GuararrLy. Thcrclbrc, ultdct NRS $30.040, et seq., Plaintil'f is

entitlecl to have this Cloull. enter a cleclaratory judgrnent setting fortlt tlte respective rigltts, duties

ancl obligations <:f'the lrarties ltet'eto.

ul'lg,,cAusp ou-^crloJ
(Monics Due on Accou¡tt Against Ii'AMSA and GRUI'O ItAMli/l)

35, Plaintifl' repeats ancl rc-allcgcs cach arrcl evely tllcgation co¡ttaittcd itt tltc trbovc

(i:\l(Jfl\l0lJ\l)il2\l¡l<l¿rV)rnfls\(hnrpl¡rirl v,il,doc "5
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paLagra¡rhs a.s thougtr {\.rlly set fort}r hcrcin.

36, Dcfþnclarrts owc Plairrtifï a¡r i.rrnot¡nt which is i¡r cxceiss of"l'cn T'housand ÞollaLs

($10,000,00). which âlnount increase$ rrronthly. accxrrding to thcr tcr¡arrt ¿lccoLtnt lcdgor'attitcìlìcd

hereto ulrrl irrcor¡ouatccl ltcrcirt as Hxhiþi.t,.i,

'37, Accoldirrgly, Plaintiff' clcrrrancls ,jurlgrnenl ir¡ al') a¡nor-urt irt cxccss tlf' T'cn

'l'housanrl l)ollars ($.l0,000.00) according to tlie te¡raut nccorult leclger, a¡¡tl which will bc sulrjcct

to proof at t,he tinre of'trial.

sLX'rH çAtJfiII (llt âç'.uQN

(Brcach ol' (l¡rntr¿¡cf Against GRTJPO IiAN{SA)

38, Plaintil'f'r'e¡reats and rc-allogcrs c,ach ancl evely allegation contaiuecl in thc abovc

¡:aragt'aplts as though I'ully set. fìrrth Ì¡crciu.

39, 'l'he Ciuara¡rty is a valicl and <:¡rk¡t'ccabls ¿rgt'ceute¡tt,

40, Dcfcndaut GRL,PO IiTAMSA has breaohed tho terms of'the CLrarânty as rnore lirlly

set li)rth ¿rbove,

41. As n dilect ancl ploximatc cause of l)ct'cndant GRUPO FAMSA's breach,

lrlaintitT lras bcen clarnagccl irr ân amou¡nt in cxecss of 'l'en'l'hous¿rncl l)ollars ($10,000.00), the

total <lf which oannot yct bc alTixccl, anclthus, will be sulrject to pr'<lol ¿tt, the ti¡r'rc <>f trial,

sEvaNrI-I c ausll ()rI AqÏIq.If

(Llnjust linriqhmc¡rt Against GRLJPO IfAMSA)

¿12, I,lailrtiff rspcÍrts arrcl rc-all<lgcs cach ancl cvcry allegation ccltttained in the above

prrrng,r'aphs as thor¡gh fully set forth helein,

43. Dctbnclant CIìUP() IIAMSA re¡rresent.erl ¿rnd ot¡vcrr¿ìntocl th¿ìl it wou¡lcl perltrrrn

acc<lrding to thc tct'lns <tf'tlrrrCiuararìty, including payment of'tlre al)ove-tlescriberd f'ees accorrling

(o lhe lernrs t¡l'thc Gttaranty,

44. Plaintif'f crxrfcncd n bcncfit upon Def"enclant Cìlìl.JP() h"AMSA by ¡¡iving it access

to a¡rcl p<lssessiorr ol' the ¡lrenrises pr.rrsu¿r¡rt t<¡ thc tcrnls <11 tÌ¡c Gularanty irr ex¡lcctation that

Plnintil'f woulcl bc paicl by Dcfcnclant GIìUPO I"AMSA uccrlrdirtg to thc tcrtns of the Cuaranty,

45. Del'endanr GRUPO I'TAMSA Lailerl l.o p¿ìy thc rnotìtlìly let'lt, the Parcel's

(ìr\KJ B\l O I 5\0:?U)kl8s\I)rn nr\Cïrnpltrirtt v.ll,tk* 
6
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Operating Costs (a.s <ìcf inccl irr the l-easc), ancl hnpositions (as de.fi.necl in the l.,ease) attributed t.c:

thc Lcrascd Plopcrty, and tbe nront.hly pylon sign fbc cìcspitc thc rc¡rlcscurtations Hncl covcnants to

Plaintiff that it wot¡lcl ¡lay tùe sanle.

46, If Dcf'entlalrt GR(.)I'O FAMSA is perrnittcd to retain the bencfit of the usc of tl¡c

prcuriscs and sel'vices ¡rrovicled lly l:'laintifl' or¡ f)cfcnda¡rt GRUPO FAM,SA's lre,ltalt' without

iraving to pay f'or those berrefils, ))efenclant. GRIIPO FAMS^ will have bccn uniustly eru'ichecl.

47. Accordingly, Plnintiff has been clarnagccl irr thc ân)ou¡rt tlf thr.'. r'casonablc vth¡c of

t.he prcrrrrisc:s ¿tlrcl sc.rviccs ¡rroviclecl ancl âs set fortlì in the Le¿ìsc, which arnount is grcatcr thau

'f'en Thours¿rrrcl Dollars ($10,000.00) and lvill be srrÌljec:{ (o prool'at t}rc tilnc of'trinl.

!ILG$TIJ-ÇAUS!L.g..^.TT9N

(Brc¡¡ch ol'Covc¡ranú of'Good lraith a¡rd l¡air Dcaling z\guinst GRLIPO FAMSA)

48, Plaintiff repcats ancl rc-allegcs cach ancl evcry allegation containecl in thc atrovc

¡raragraphs as lhough fully set fr¡rlh heroi¡t,

4.c). 'fhe (ìualanty refen'ed lo above is nncl wâs contrftctttal, ancl l¡s such, thcrc cxistecl

arr inrpliecl in law telrn inrposing arr obligation of'goocl laith ancl lirir clealing, Snitl tcntt obligatcs

each 1:alty to refì'ain fi:<lru talcing ony actiorr which wor¡ltl t'rtlterwisc i¡tterfbre with the lawlul and

legal rights of thc othcr palty to ctrlly <l¡t the ternrs ol'thc Cuararrty, Furtltcr', saicl terrn rcc¡uires

that the p¿u1ies lefi'ai¡r finni can'ying out ¿rny âcts whiclt woulcl otherwi$c causo undue harclship

<.rn the o(lret party,

50. I)ef'enclant GRUPO ITAMSA blcachecl the covenant of'gootl l'aith an<J I'air clealing

in the Çuaranty.

51, As a clilecl. antl prnxirnatc rcsult of thc b¡'cach of the irnplied covcnant of goocl

faith and fair dealing, Plaiutil'f has treen rlarlagod in art antottnt i¡t cxccss of 'l'crt Thottsa¡ld

Dollars (.$10,000,00), the total anlou¡lt, ol'which c¿ìnnot |ct bcr deter¡ninccl, and ttrus, will be

sulrject to prool'at thc time of trial.

TTRAYEB|F'OR RELIEII

Wllh,lìHFORE, Plaintif'l B.E, LJno, I.,L.C plays frll judgment., damnges a¡lcl othcr rclisl'

fi'orrr Defendauts I.allrs¿r, I¡¡c:,, iì Calítblnia col'porûtion. antl Ch't.r¡lo Fartt.sit, S,A, tle C.V., a

(ì:\,1(,1 ll\ I 0 I 5\022\l'hl¡sV)rrfrs\Conr¡rlû lrt v.2.(lo(l 
'7
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Mexican corporatiott, as follows:

l. For cornpensatory, incidental ancl corrsequential clanrages in an amount in excess

oll'l'elr Thor.rsand Þollars ($10,000.00), conrputocl irr accorclance with the provisions ol'the l-ease;

2. For a sn¡n in exccss of $10,000 fol general arrd speciul danrages lbr thc Plaintif'l'l

3, For legal pre-judgnrcnt interest at the highest rate allowal¡le unclet the Lease

ancl/or by law;

4. For the vnlue of the [æase;

.5. R.¡r the costs of relutting thc ¡rrerrrises;

6. For reasonâble attolneys' fees and costs inculrcd;

7 , For clech¡ratory judgrnent scttirrg forth thc rcspective lights, cluties antl obligations

of the parties; and

8. For such othcr relief as the Court cleems just and ptoper,

DATED this 3'd ctay of December, 2012.

GOOLD PATTERSON

By: /s/ Kcllv l, Brinkma,rt.
Kelly J, Brinkman
Nevacla Bar No. 6238
1975 Village Center Circle, Suite l¿0
Las Vegus, Nevada 89134

Auorneysfor B,E. Utto, LLC

I
O:\K, B\l0l S$2¿\Pld&r\l)rûniK:omplthtl v,2,doc
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ORD(;
Cluistopher l'1. Byrrl. tìsc. Iltl\t tJar No, 1633.1

FANI{AMORlt CRAI(;,lÛNIS VAI'I'G¡¡S
3C'0 S. Four¡h stleet Suitc l4C0
I-as Vegas, NV 8910
"l'ele¡rhone: (702) 692-8002
l;acsimile: ('7C2) 692-8A62
Ii-ìvlnil: gþyrd@l-bljtryeu
-ancl-
Richorcl t, Arshonsky, Esq. []I\/ Bar No. 45lE]
LE',/INSON AIIÉ'IIONSI(V,"t KUIIï'Z, LLP
15303 Ventura Bivd,, Suite 1650
$hErman Oaks, CA 914C3
'I'clephone: (8 ¡ 8) 382..3434
Facsirnile: (81 8) 382-3433
E-llail: t'aË¡fon-$þgþ!{¿rwyels.c!!U

t" ttorneys .fttr De,/'e rulunt F'A lvÍÎ,¿!, I NC,ô.
r-ìJ
ñF/.
V
.g

V
U)z
O
(n
M,
.r1

7-

V)
'ä
:>
lrlJ

B.E, UNO, L,l,C, ¿r Ncvrda limitcC liability
c0l11i)âny.

Plaintillì

vs

C¡\SE NO. A-12-672ß70'C

DEPT. N3. XIII

ORDTTP- GJTANTÍI']G IVTOTIO}I TO
roASI!,ffIlYIçE

FAMS¡\, INC.. ¿l

ûRU['O FAlvfSu\, S

cor¡:oration,

Californie corporation;
r\. Dll C.V,, a ltlexicnn

?3
\t¡tr

',i-ì?J

Defcnclants.

A¡ rlrol nrotion having conre before the l-lonora'ole lvf¿t¡'k R. I-'entott, ott Febrttary 26,2014,

cn speciol ûppeârârlcs by Chiistopher'B;r¡d, Esq. oflthe law firnr of F'entten-.ore Crnig Jor'es Vargas

ancl Richar.cl L Arsl¡onsky, ljsq. of tlrc l'tw fìrm of'Levir,sôn, Årsltonsky & Kurtz, LLP, for CR[Jì]O

F7.\MSA, S.A, Dþl C.V. ("Gru¡)o"), â Mcxicarr cort)orâliot1, fbl the sole ¡:ttrpose of cl:allenging

j¡riscliction aurl tc qrrash purported ser'¿ice of prccess ort Grupc; a:rd Kellv llrinkman, Esq. ttncl

Bryan Day, Esq., of the law firm of Ccclcl Patterson, appea.ring or- bel',alf of Flainiiff; ancl the Court

having taken jg¿icial notice cf the ¡lleadings on tilc arrcl having corrsidered thc clocur,rents pr¡rporting

to ilelno¡rstrâtc ser../ice anci oral ?ìrgument flom corrirscl ancl beirrg f'ully advised cf'the prentises, and

gcccl cause a¡ipearittg thet'ellcre, the Clotrlt hereby fìncls as lbllorvs:

TDA Y/8930837.2/03.1 570,0(X) I
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I Plaintiff allcges ser\,icc in this case lvas ¡Jropel on sev¿ral gret:n(ls: includirlg but not

linlitec{ t9l service on FAMSA Inc. ("FAMSI'^") shortld sì.tbstitute lbr service on Grupo because

IìAMSA is (irupo's subsicliary in thc Ur:itcqr Stttcs and Grupc hatl kncwletlge of tltc lawsu!t once

FAMSA was scrveci; ar:rl service cll Cl'upo r.¡'r(lel' the terms of'Hague Cotlventiott 'ü/as complete

whcn a pl.ccess set.ver went to the addless orr the Sunttl'lctts anrl there was no Grupc Fairrse at that

ar.lclress anci hc was tolci by an uniclentiliecl incliviCtral that the Grttpo ofTìce rvas itr l','fexico City an<l

lâ(er Plaintll'f's law firnr sent p¡'ccess by fi:tictal expross to Gntpo at the sanre aclclress in Mexico

visitccl by the proccss sor\/cr.

2, ìi,laintifTc!¡cl not fîle ¿ì r'erurn ol'ser'¿ice on Gntpo prior to trial of'this nratter', Thc only

letrrrn cIservice fÌle¡l was,ìn aooeptânce ol'scrvice on hchalf of FAMSA, Inc,

3, l\lthough the ¡rarties had cliffbrent versior'ts of the ellblt to sorvs pl'ooess orr Gntpo

pc¡sonally irr lvlexico aurt thc reasc,t'ts tbr non-delively of proccss, Glupo wÍìs not pol'sonall/ served

by the process server in lvfexico, Plair,tiff did not provide airy explanation tbr not senciing the

process ser\/er back tC ,ìttempt pe|s<lnal servicrg on (irtt¡lcl a seconcl time ¿t'tel' thc package lvns

Celiverecl to the lvfexico acrdress,

4. 'l"here wâs ito evidence tha( F¡\lrdSÂo Ir:c, was nuth<irized to aoce¡rt,servicc fbl Ortrpo

i¡r t5e LJnited Stafes, rcgrrrclless ol' rcl¡rtionship that Plaintilf clairns exists bctwee¡t FAMSA ancl

(irupo,

5. F/rlvlSA is not an ol'lìcer, gerrerâl pârtr'.er'. mernber. nìatlager, trtlstee ol Ciler:tcr of'

OLu¡:o ftrr ¡:urposes cl'ser''¿ice of'prcccss und.er NRCP 4(cl)(2), altlx,uglt Mr. Ignacio Oltiz is the

presiderrt ol'FAlvlS¿t ancl ¿r clireotor of Crttpo'

5, Thc t¿as r.o eviderice that Mr. Arshonsky ct his fi:'rn rverc authorizecl ta âccept

ser,vicc ol'¡rrccess f'or 6rupo, even though they mây represent FAIvÍSA Inc, and G,'u¡rc irr otþ.er

litigation outsiclc Nevacla.

'1. The Court talces juclioral r,oticc of the I'act that Plaintiff hacluntil Decembe¡'6,2013 to

se¡re r3rupo pursuaní lo orv.ler of the this Court arrcl there has bcen no request lbr e.cl.cliticn¿rl tilîc to

corrpletc service.

2'l'D^Yr 893Ott37.2/01,15 ?0.000 I
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S, 'l'he ftcleral cxprcss receipt ftrr the pacl(age adclresst.cl (o ç¡¡rpc inc{ic¿rtes the package

was nraile(l by the law fÌr'nl rcprcrsonting Pl¿iintifTin tlris casc,

g. In orclel. fbr service ol'process to bc effeoti'¿e a party hzr.s ttl co,u¡rly strictly with

NRCP 4, plaintiff clid not comply with the rcquirernertc of NIIGP 4 for personal selvice of ortrpo

either undcr the Fìague Convention or srtbstitute set'r,ice orr a foreig¡ s6r¡rct'ation.

Basecl upon tlte fb:'egoing ihe Cìourt ccnclude.s:

l, Pl,nintil'f irarl tlrc t,r¡r'cleri to ljrove servicc o1'prccess wâ.s properly tl'fuctccl, LInCer

Neva.cla law, nctice of'a lalvsuit Cccs not substitute fbr'conrpliance w:th thc t'ecittirctnents of NIiCP 4

f.or ser.vice ot'process. Even il'(Ìnrpo harl notice of tlic suit fror"¡ its sutrsi<lirtLy Fr\ttlSA Ino. or tì'orn

attorneys rhat re¡rresent Grupo irr other litigation, sr¡cl'. nctice cÍìrtnût sutlstitt,tc l''cr service utr(lcr

Ntì.cP 4,

2. PlaintilTclid not satisfy NRCP 4(clx2) becausc ITAMSA ¡/¿rs tìct a ar officer'. general

l)r¡.tner, 6einber, rrtânrÌfl,ot. rrustee or clirector cf Grupo, NRS 14,065 cttles change the rtrles fbl'

sr¡6stitute scrvice çf'a lbreigrr corpolation ¿rncl there is r.o l.levncla ste.tute th¿rt woulcl ¡:crrnit serving a

Undfecistates subsicliary of'a fcreign cr.rporaticn irt a lar,vstt:t involving breach o1'a lease.

3. "l'nc rulcs of il/exico woulcl ccntlol whethel mailing carr be usecl to ccrnpletc service

unCer the Ilngrre Convention, Basecl ultorr Ctm'dona r. Kr(tener.235 P. 3d 1026 (r\riz. 2010)

Mexico does pot perrnit r¡ailing as a methoci f'cl cortplcting scrl'ice t:r:clcr: the !-lT grre Conventiott.

4. An attorney fbr a parlv cnnrrot r;crvrj pÍocess. The partrcipation by Pltiintifl's attoiney

in iþe attcmpt to corrrpletc the selvice by nrail:ng would have:nitde service 'tndel the llngue

Ccnverrtion clel'cctive. evert if mailiirg welc ¡:c:'nrittecl.

â
J'lo^Y/8930837.2()34570.000 I
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S. NRCP 4(i) requires disnrissal without prejudice if timely service of pracess is not

nade o'¡1 a party.

Based upor, the âbcve Findings ot'Fact air<J Conclusions of Law, ancl goocl cause appearing'

tT IS HEiltJ:l¡'Y ORþEll,Elì that the Vlotio¡r tc Quash Sçrr¡ice on Grupo is hereby

CiR.ANTËD a¡rcl (he Complaint agûinst isd prcjuCice.

DAi"IìD this ]ffiay of+-t- 2014,

/{¿
DISTRICT JiIDGE

Submitteclby:

F.ENTIIET,{()TTE CIT/. IG JOT'IES VARGAS

By: fi
. Byrd, Esq. þtrV
Street Suite l4C0

No. 1633'lChri
30c
Las Vcgas,l'lv 3910
Telephõne: (702) 692-8002
Facsinrilc: (702) 692-8062
E-Mai I : cbvrcl (a)fc I aw.corn
-a¡rd-

Richarrt I. Arsl'.o¡rsky, EsQ,þlV Rar No,45l8J
LËVINSON ARSTIONSKY & KIJRTZ, LLF
15303 

'Vcnturâ Biv<I., Suite 1650
Sherman Caks, C¡r 91403
Telephonc: (81 8) 382-3434
Facsinrile: (818) 332-3433
E.Mai I : rarsh.oruþgÐl$Hgwy JtCg$

Attornevs for Defenclant FA¡vlSA, INC,

4'rÞ^v/8030837.2/034 570.000 I
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DTSTRICT COTJIIT

cLARI( COUNTY, NIIVADA

Eleclronically Filed
0412812014 03:20:44 PM

.TUDG
Christo¡lhcr I{. Ryrcl, Esq. INV Bar No, t633 |

TNNNNMOITN CRAI(; .IONNS VAIìGAS
300 S, l'ourth Stlcct Sr¡ite 1400
[,as Vegas, NV 8910
'l'ele¡rlronc: (7 02) 692-8002
Facsirnilc: (702) 692-8062
Iì-Mail; cllyrcl(f)l'cluw,c<¡rrr
-ancl-
Ilichard I, Arshonsl<y, Þ)sq, [NV Bar No, 4518.1
I,NVINSON ARSI{ONSI(Y & KUII'I'Z., LLI'
15303 Ventura Illvcl,. Suitc l(r50
Sheurran Oaks, CA 914()3
'l'ele¡rhoue: (81 tì) 382-3434
Iracsinrile: (8ltl) 382-3433
B-Mait: lronsk lalcla

A t tornt:y.r /rtr l)elendctn I Ì,-Á MSA, IN( :,

&*t'H'-'*
CLERK OF THE COURT

B,E. UNO, I-1.,C, a Nevacla linritecl liability
cor1ll)ârly,

Plairrtifd

VS.

I?AMSA, INC,, a Calil'clrnia cor¡roration;
GIìUPO IìAMSA, S,,4. [)[:ì C,V., a Mcxic¿trt
cor'¡rolatiort,

[)elicnclants.

cASIt No. A- t2-672870-C

DT.]P'T. NO. XIII

JUDGMITNT'

'l'his mattcr having corne bel'ore the Court on ¿r nort-jurry'['rial on February 25 ancl 26,2014

(the "'l)'ial"), arrd the Court havirrg cntcred Findings of Fact ancl Conclt¡sions of'Law, ancl g<locl

cause appeariug,

11' IS ()RDlltlEI), ADJUDGIID AND DECIìI':ÌED that jurdgmerrt is enterecl in lhv-or of

PlaintilT âncl agâirlst Defbnclant FAMSA, [rrc., in the ¡lrinci¡lal arnount of Seven hundred tttrty^&di/

tr'uurulr å'ffiìir"o,.;'l.i;Ult.',''ilonars -,íi üìffJit!'uu,r'ix;ffi !rlll7{', *urch a',ounr shau l,ear

interest at tlle contr'¿ìot r¿ìte r¡ntil satisfied in firll; ancl

't'f )^Y/90ss202, t/034570,000 I
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IT IS FURTHER ORDERED, ADJUDCED AND DECRDED tlrat Plaintiff shalI lecoveI.its

costs ancl reasonable attorneys' fees, the alnount of which shall be detelnrined pursuant to separâte

motion, ì

DArED tlri.'fijh.v or
ïA-l-

t4.

co JUDCË

Submittecl by:

IIENNEMORIT CRAIG JONNS VARCAS

By:
, Byrcl, Esq.
Street Suite

No. 16INV
1400300 s. oufth

Las Vegas , NV 8910
Telephone:
Facsimile:

) 692-8002
) 692-8062

E-Mail:
-and-
Richard l, Arshonsky, Esq. [NV Bm No, 4518J
T.,EVINSON ARSFIONSI(Y & KURTZ, [,LP
15303 Ventura Blvd,, Suite 1650
Sherman Oaks, CA 91403
Telephone: (818) 382-3434
Facsirnile: (818) 382-3433
E-Mai I : rarshtln slcvt?D lal< I awvers, conr

Attornevs for Defendanl I¡AMSA, INC,

21'Þ^ Y/9055202, I /034570,000 I
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olll)
Christophcr l-[. Iìvrcl. lìsq, INV lìar No, 1633]
rnNN nN{CIIR l"'li/, lG JONAÍ; VAIìGAÍJ
300 S. For¡rth Stlcet Suite l40C
I.as Vegas, ¡lV 8910
'f'elcplronc: (702) 692-8002
F¿ic.sirrrile : (702) (192-'ð062
h."lvtoil: çþr-rCisDl_\_lirw.,s"QJlr
-an,:l-
lìichar<l i, y'.r:shonsky., Esq. l'NV Bar Nc. a5 i8l
LAVINSON Al\$I{CNSNY tt I(U¿ITZ' LLP
151ì03 Ventule. Blvd., Suite 1650
Sherman Oaks. CA 91403
Tele¡rhone: (8 I íi) 3S2-3434
I?acsimile; (818) 3S2-3433
E-Mai l : J:iu:$hg,g;¡kJß0lt¡Kl¡.r¡:l-e.l:¡¡,.ç.1¿¡l

Atto;'neys.fi;r [)e,/'e ndant I¡Á þlS/, IIVC.

B,E, IJNO. LLC, a Ncvacln limitccl liabitity
c0nlp¿ilry.

&*N'/*,*^*
CLERK OF THE COURT

)ISTIìIIC'!' CO UltT

CL¡"ll N COUNTV, N[Vr!-Dr\

CASE NO, ¿\- l2-672870-C

DEPT. NO. XÏII
Plaintill,

vs, ()lÈt)ltR

FAMSÅ, INC,, a Califi:"nin cor¡rorntion;
GRUFO ITAMSA, S.A, Dll C.V., a Mexican
corpcration.

Deficucl¿rnts,

'l'Í{ls lvLYl'l'EIì hcving conrc lrcftlc ilrc Cor,rt on,lurrß 5, 2014 [i:r heariug on DefèrrCant [iAIVfSz\. Inc.'s

Mction to Retax zurcl Íettle Closts. zurcl on Plaintifl's Motion fcr Awarcl ofì r\ctorncys' Fces, Costs, a¡rcl

Disbt,rscrrrr.,nts, Plair:till'a¡ip<rrring by cnd thrcugh Kelly "', l]rinl<rna¡r, l.isq, of tlre lirnt <:f'C<xllcl Pattclson. ancl

saicl DeÈncla¡rt ap¡xarillg by arxl íhrouglr Christopher t'1. Byrd, llsq. ol'tlie lit'nt of'lìenne¡nore C'r:lig Jonrx Valgas,

¿urcl the court lmving her:rl algtlnent of cc,ursel ancl lravj¡rs,:li'r*flìj$-i1lüïH.ìi,11î:\ïllto:1,',$lït.

cot"rsi(lclation. ancl lrcing now firlly advisecl irr tltc ptcntises;;goocl cru.lse ap¡:caring thercJbrr:, thc Cotut

hclc.by fìntls as fbllows:

1'r)^ Y/929 I 204. I /03,l570.000 I
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A. D.efel:danf's Motiun rç_Costs

lire Ccurt is ¡'(i¡trt,., by L'elèrvlant's ìVl<,tion regarding the f<rilo.virrg costs ancl. it is OiIANTED

IN ?/:R'f ,rs tc the eame:

Lcs Angoles Suporior Ccnrt filirrg Fees in rl'e amourrt of:gl10.C9 are nct

:"0"'trîT:::Ïlin rhc ar,rorrnt or$2,r 75.7s qrenot properry taxabre rrereirr;

arìd

o Ilxpert witness fee is rcd¡¡ced flou) $12,330,00 to $1,500,C0 per I.IRS

l3.cOs(s).

In all cthel rer;pects, thc Motion is tlENiED lll P¡\RT.

B. Flaintlffs il4-gtion re Artor'neys' Fces..costs. snc Disbursenle,nts

The Motior. is GRAIITED IN PAI{]' tc the extcnt of the costs rhat tile Court has allcu,cd to

r3r"]aitl in A. abo'¿e, L'ut DEìIIUD IN PAIIT es to thosc which havg not been allowctl in A, above.

Iìegarding ¿tltotneys' fees, the Ccurt is percuacled by Defendrrnt's poirrts âs to thc attcrneys' fbes

::r:trglrt pertairring tc the FrrllsÉcn f.'nr, the Buckner firrn, nnd the ¡\slwcrl;h fir.r.: ir, the total arncrrnt crf

ß12,?72.25, and the ir4 ction is DËNIED INf P¡',K[ as tc those fbes. To the eytant that ar:y of those fees

r¡14y lìave ¡:leviously bccn nllowed in the Ccurt's O¡der of Septcmt er27,20l3, thcir allo'¡ar,ce rherein is

resc;roerl.

Cn ihe cthe;'hartd, ilr giving.lue applic.rrtiorr to thc lhctors set fcrth in iBr¿ruell v, GolCen Gctu Nct.icndl

ßank,85I'lcv 345, 349,455 P,zC,31l.,33 (i969), r.he Cout is ¡ærsuacie,rl i:y Plaintiffs pcsition regarclir:g the

t€tnei,:der cf the ,rttcmeys' fiv"s which have been inct-ued witir thc f;mr of Cocld. Pettercon, $126,712.50, ¿rd

the lrÍoti<;u ie CR.¿\Nl"Ei) ll'J PARI'as tc those fecs. 'fhe fa,ct rhat the Cowt Cirl not ridcpt Plaürtifi's positions

ou tlte âcceleration ar:d anticipltory nepudiation issues after trial cloes r:ot obviate the significr,r,ce of thcse

irrtercstirrg issucs going into fiial and tire place tha.t thcy tock in trying the case. Thc same is tnre cf tlte time

anrl effort of Goclci Plttemon in e¡rclea'aring to set fhe,:ese up r.ga:ûst Defen¿lant's parent, Gru¡,<, F,ur,sa,

2' t' D AY t929 t204.1 /034570.000 I
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BaseC upon the foregoing ths Court concludes:

I . PlaintifT sha.l! rccover costs f'rom Defbndant in the amount of 57,577 ,02.

2, Plair,tiff shall recover attotneys' fbes frcm Defendent in the a¡nount of $12ó,712,50
, ¡.r r;_,n

"bilI'r'IS ItEIìn3Y4SRDITRET}.

".. 
,'\ ,,.'.1.*

DATED this å:.Y" ¿r day uf
¡'""-""'1"' .

tl., I u i4.

TRI COURT D(iTì

/t., .t^

Ð

Subinitteclby:

nÐl.lNDM() RII Cll/.iG JOf'lEÊ VAIìGI\S

By:
:{J

300 s. curth
, Byrci, Esq. [hlV B
Street Suite l4C0

No. 16331

Las Vegas, NV 8910
Teleplrone: (702) 692-8002
Facsirnile: (702) 692-eC62
13"Mai I : cbyrdrilfb law.conr
-end-
Richarcl I. ¡\rshonsky, EsQ, þlV Bar No. 451 8l
LEVINSCN A.RSTIONSI(Y & KURTZ, LLP
15303 Ventura Blvci., Suite 1650
Shcrnran Oaks, C/-r 91403'felephorre: (818)382-3434
Facsinriler (gl8) 38?-3433
E- Ma I I : çç' rsh p n s k vjiÀl4þ[gr¡ry.ef S.eg nt

.4ttornevs hr Delèndctnt I¡AMSA, IN(:,

3TDAY/929 I 204, r /034 570,C00 r
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Clark Count¡,, Ncvnda

Case No,,.

A-14 -706336-C
XXXÏ I

Olerk'r 0llìcr)

l. [¡n Inforrn¡¡{ion

lllrri nti l'l1 s) (nilr rre/acltlrcss/pho¡tc): ll, li, Utto, LI-,C, u NcvutJu

I irn itc<l I irtbi lity compûllY

Atlornc), (nurrrc/acltlrcss/plrr.rnc);

Kelly J, lÌrinhnatt, Goolcl Pattcrson

197-5 Village Center Circlc, Suitc 140, l"as Vegns, NV 89134

ll. Natr¡rc of C.'onlroversy (Please checlt applicablc bold cotegory artd

l.)cfcnctnn t(s) ( nnnrc/n<ltl ross/¡rhorrc¡ : þ'^ M SA, I NC,, n Ca I iforn i a

cotpotaiioniGl(t.lPO FAMSA, S.A, dc C.V,, n Mcxican
corl)orBtion

Attonrc¡' (na¡nc/rrtldt'css/pltonc) :

Ü Arb¡trâtion lìcqutrsted
annl icablc subcategory, i l' anÞr'oÌrt'ia lc)

-_...- f{cal Plopeny

fl I.rrnrllorrl/'l'cnnrrt

I Unlurvlirl Dcttìiner'

fl't'lttc to Pro¡rqlty

I lïolcclosurc

I l.,icns

[.J Quict'l'itle
[]| S¡rccilic PcrlÌrrtnatlce

fl ("onrlcntrtrttion/llnrlncnt Dolt¡ni¡t

f] {,)rhcr Rcrl l'r'opcrly

fJ Partition

f] l)llnrrirr¿/Zoning

Probate

0s(iuntctl llstrrtc Vnlue: 

-f] S¡,nlnrrty Atl¡nlnlstlttlon

Ü (îcncr¡¡l Atlrninlstr¡¡tion

F Sl¡ccir¡l Ad¡¡rinist¡'ntion

[-] Sct ¡sidc Êstntcs

L.l'l'rust/Consclvntor,rlrips
[ll lrrrliviclrrnl'l'rustcc

fl Ootporrrtc Truslee

l] ()thcr Probnlc

(livil Çases

Negligencc

[] Ncgllgcncc - Âuto

fJ Negllgence - MsdisilVDc¡¡l¡l

[] Negligencc - Prcmlscs Llabilily
(Sl iP/Fnll )

l] Nogligoncc - Otlrcr

E Cunstructlon Dcfcct

Tor(s

Otlrel Civil F'iline't!Þes

I l'rorluct Linbillty
n
tr

Ploduct I.,irtbi I ity/Motor Vel¡icle
Othcr'f'orts¡Product Liabil it¡,

E Intcntlonnl Miscoutluct
['l'orlVDofrunution (l,ibcl/Sln¡¡<Jer)

! fntcrfcrc rvith Contrnct Rig,hts

n Itnp¡oyor0nt'l'orls (wrongfirl rcnlirrotion)

fl othcl Torts
¡\ nti-t rr¡st
I;r'au<l/M islcprcscn tal i orr

Insnrancc

ition

I nppcll tio¡¡¡ Lower Cout't /a/so cftec:l
appltt'ablc clttll casa box)

El Brcnct¡ ol'Conlrnct
n
n

lluilding & Corrstruction
lnsufânec Cnrricr
Lìornrncrciûl I nstruntctt I

Othcr 0ontrncts/Acct/Jud gntuttt

Collcction of'Actions
ll,nrpl oyrnvtr t 0trnl¡'¿rct
(iuarontcc

Srrlç ()o¡ttr'oct

lJnif'orm Conlnrcx:ial (lrr<lc

tr Civll Pcl,lllon lhr .ludlclnl llevlcw
l:'orcclosur c Mc<lintitln
()ttrcr ¡\dninistrr¡l ivc l,,aw
I)cprltrnort of lr4oror Vchiclcs
Wolkcr's

'l'rtnsf'ur' fi'orn Jt¡s{icc Coun
Jr¡stice (ior¡rt Civil Appcal

tr Othcr Clvil Fllln

Elclv¡lwltt
Ëj Othcr S¡rr:cial l)r'occcdlrtg

Ë
n

Chtrptcr 40
(icrterirl tr

tr

c
Cornpronrisc of' Mi¡ror's Cluint
Curvcrsiou 9f P¡opCrty

Daruoge to Propctty
Enploynrent Sccurity
lirrfotccnrcnt ol' Jutlgrncnt
l"orcign Judgmcnl - Civil
Othcr Pclsontl Property
fìccovcry ofPtopctty
St<¡ckholcler Suit
t)thcr C:ivil lvlattcrs

I I l, llusincris Cot¡rt Requcstcd (plelse clreck appl icnþle catcgorY i./i.rr Clørk or l4\tshoe ()ountic'^ onlY.)

nt:
LI

Nl{S Chu¡rtcrs 7t{-88
( it¡rtr¡urrtl itic:.s (NR S 00)
Sccrrritiris (NRS 90)

lnvcshrtçnts (NRli 104 Ârt. 8)
l)cccptivc Trutlc Prrrct.ices (NRS 59tl)
'l'r'ndcnrarks (NRS 600A)

ljinhanc,.rd Cnsc Mgnrl/lìusincss
Othpr lìr¡sirress Ooutl Matters

t:
tr
E

tr
n

'çþ¡l trf
Date n
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l('9v,'1.)ÊNr:vrrrh Â(Xj .f(crt'aÍch ond St¡t¡clic¡ L,nrl
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Electronically Filed
0812912014 02:10:40 PM

CJOMP
I(etly J. Rrinknran, F,sq,

Ncvacla l3at No, 6238
COOÍ.,I) PATTERSON
lc)75 Villagc Cìcrtter Cilcle, Suite 140
Las Vegas, Nevncla 89134
(7 02) 43 6-2600 ('['e I c¡rlto rtcr)

(702) 436-?650 (t;ax)
lrbri¡klran (a)eq e I cl p.iüleuslçeu
Áttarneys.fot' ß,8, (|rc, l,LC

&*1,/*'**
CLERK OF THE COURT

DT$TRICT COUR]'

CI.,ARK COIJNTY, NITVAD^

B.þ1. (JNO, LLCì, a Ncvada linrited liability
colnpany,

Plairttifli

vs,

cAsENo. A-I4-7 06336-C

DEPT. NO, XXXI I

COMPI",.AINT

ARIII'TIIATION NXEMP'T . AMOIJN'I' IN
coNTItovIJRSY rN EXCDSS ()!' $50,000;
tlQUrrABLIi RA[,InF $0 TJGHT;
DACLARATO ITY RNLI II F SOT.}G I{T

F.A.MSA, INC,, a Oalilbrnia corporatiott;
CI(IJPO FAMSA, S.A, de C.V." a Mexicarr
corpolation,

Dcfenclants,

I|,Ë, Uno, l..,l.C ("Plaintilf'). try trrrcl tluough its uttorrtey, K.elly J. I3rinkrnart, [isc'¡. of'Goold

Pâttersorì, for its Corn¡rlaint.st{¡tes arrcl alloges as follows:

PARTIAS

l, PlaintitTis, ancl at all tinres relevant hercin was, a Nevada limitecl liability cortlpa¡ìy

duly authorized to conduct trusincss in the State of Nevacla.

2, Plaintifl'is infor¡nscl a¡rcl believes, ancl u¡ron snch ittforntation and belief alleges,

tþat Defe¡rdalrt Fantser, Irrc. ("FAMSA") is, and at all times t'elcvant herein was, rI Califontia

corporation cluly at¡lhorized to oonclttct bt¡siness in the State of'Nevada.

3. Plai¡rtiff is inftlnllecl and believcs, .înd upon such inlbrmatiorl attcl ìrcliel'allcgcs,

that Def,'e¡clant Grupo Famseì, S,A, clc C.V, ("GRLIPO ITAMSA") is, and at all tirncs t'crlcvâttt

þer.ein was, ¿t Mcxica¡r corporation irut is subjcct to the.iurisclicti<¡¡r of the Nevacl¿t c0tlrts, ¿ts lïorc

I'ully,set l'orth bclow,
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qaNnRAL ALLRGATION$

4. Plaintiff c)wtls it shclpping ccrltcl colnrnt>nly known as llonanz.¿¡ [ast Shoppirrg

(lcntcr locatocl south of thc sor¡thcast conler ol'fìonanza Roacl ¿rncl liastcrn Avctrt¡e in thc City of'

Las Vegas, County ol'C'larl<, Statc of Ncvacla (the "Shopping Cettter"),

5. On or about.hure 3,2005, Plaintifl, as larrdlc¡rd, ancl Dcfeudont FAMSA, as tctrant,

e¡rterccl i¡rto ¿r lcasc agrccnrcnt for colnnreucial retail space at the Shop¡lirtg Centcr in exchangc for

nrorrthly l'cnts irnd othcr chalgcs (thc "l,,ettse'o),

6. 'l'he lcascd prcnrises is located at 562 No¡1h lrastenr Avcttuc, [,as Vcgas. Nevacla

891 09 (tlre "l,easccl I)t'o¡lerty")

7, 'l'he Leasc was f'or I tenìt ol'fil1,ecn (15) yoars, rvith tho rcnt cotnmqtìcetncnt c'latc on

or abtlut Oct.r¡ber 2(), 2005, with a culrent base rnclnthly lertl. of' '['hirty-'l'rvo 'l'hous¿rnd liig]rt

llunclred FifTy-Thrcc and 56/100 Dollars ($32,B53,56), subjcct to increases ûs sct lorth in Sectiorrs

1,07 and 4,02 oJ'lhe Lease.

8. Pursnant to thc te¡'ms of'the [,easo, I)el'endarrt FAMSA agleccl to fnithlì.rlly pcrtbrnr

caclr ol'lhc tel'lrs, côvcrì¿ìnts and conditions of the Lease, including paynrcnt of'all rerrts a¡td r:ther

chalgcs accruecl thclct¡ndcr.

ç). Pu¡'suzurt to the l.,easc terms, Def'cnclant I.AMSA agrccd that if it failcd to tnakc

paytnents âs set fbrth i¡r thc Lcase. or if it vacoted or abttndoned thc Leasetl Property ancl ceased

pnying rc¡rt and/c¡r aclditi<lnal rcrrt, such evcnts would co¡rstittfc a. dclìrult undcr thc l.,ease.

10, Clollcr¡rcr¡rtly rvith the cxecution of lhc f-,easc, l)etbndant GRTJPO FAMSA agroccl

to urroollclitiorrally anc{ in'cvocal:ly guaranty thc ¡rcrfbrntance arrd rrbligations o1'thc Lcasc tertns by

tenÍurt. l)cfb¡rclanr FAMSA. atrd accorclingly, Dofcnclaltt GttUPO FAMSA cxcotttccl it Guarattt¡'

("Cìuaranty") covenitnli ng theleto.

I L As ¡rart of tlic Leasc, I)efèndant FAMSA agreod th¿rt the Leasc wottld bc govclnccl

by, intcrrprcteclundcr thc laws of, and or:Jtrrcccl in thc ottults clf'ths sitr¡s of thc Lcascil Prtlpcrty and

thus, Delìrrrrlant FAMSÀ is sutl.icct to thc ,juriscliction ol' tlte courts ol' thc St¿ìtc ol'Ncvacla with

lespe<^:t to this legul actiorr,

2
O:\KJD\l 0 I 5\0!2\Pltl¿u\Drnlis\|'lEW tlìÂSli\(lonrpl¡rint v..ì ¡krc
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l?, As part of thc Guararrty, Defcndant GIltlPO ITAMSA agreed that the Cuararrty

woulcl her ¿¡ovclnec'ì by. intrrrpretccl unclcr thc laws of, and cnforccd in thc cot¡rts of thc'sinrs of thc

Leasecl Pro¡ærty arrci l,hus, Del'crrcl¡nt GRIJPO F^MSA is sr"rbjcct to the.iurisdictior¡ of thc cour(s

of thc Statc of Ncvacla with rcspect to this legal actiorr.

13, Dcfc¡rdant Ii'AMS.A. failed alrrl/ol'refirsccl to p¿¡y rnorrtlrly lcnts, its sharc of'tlre

f)arccl's Opclating Costs (as dcfinccl in tbe Lease) (1,<r,, comnrorl r¡r'e¿¡ oharges, insiLrrarrce, utilities)

and lrnpositions (as clctinccl in thc Lcnsc) attLil:uteci to the Leasecl Pro¡rerty, ntortth]y ¡lylon sign

{!çr, irnd latc' l'ces to Plaintiff as requrirccl by tltc Lcasc,

14, C)rr ol about November 16,2012, Dclbnd¿urt FAMSA indicatecl its inlent [<.r vacate

the Leascd Prrpcrty orr or nboul Novcmbcr 30,?012, pliol to cxpiration of thc L,case term.

15. Dcfì:nclant CIì.l.lP0 FAMSA failccl ancl/or rcf'usc:cl 1o pay morttbly l'ents, ils sharc ol'

the Palcel's O¡rerating C<lsts (as derlineci irr thc l-casc) (i c,, cotrttnorì a.rca cltarges, insurattce,

utilities) ancl hn¡rositions (as clcfirrecl in the l.ca.ser) attributcd to tho Lcascd Propcrrty, ntorttlily

¡:ylon sigrr l'ee, ancl latc fbcs to I)laintifl'as t'ec¡uirecl by the (iuaranty,

16. 'l'lrc ¿rmounts cluc ancì owing to Plaintit'f'continus to incl'easc cach tnontlt pursuant to

thc ter¡¡ls ol'the Lea.sc a¡rd/or Ouararnty.

17 . As a r'çsult of Þef'endarrts' conduct, PlaintilÏ has been rcc¡uircd to rctain lhc serviccs

of Ooolcl l,otterson to prosecute this action arrcl to protect its rights under thc Leasc zurd Cuarattty,

arrcl is thcrcf'orc cntitlccl to leasonable attorneys' fees an<J oosts ¿t$ sct forth in the Leasc a¡rcl

C'nararrty, as well as lty law.

18. Plaintiff, on suoh abandorunent ol' the l,easecl Property by IIAMSA, using ciu'e,

¡n¿rdc rç¿rst)uable ancl diligent cl'f'olts ancl endcavors to relet the l,easecl pl'opetty; that surch ef]brts

ancl cnclc:av()rs wu'e unsuocesslirl, nnd thnt saicl Lcascrl Propcrty has renlaíned uttretttcd a¡ld vacattt

sinoe Novenrber 2012 to clatcr.

19, On April 28,2014, this (.iourt nwarclccl PlaintifT a .luclgnìent âgainst Dcfcnclant

IAMSA, I¡rc, ill the arlrolnt. ol'$748,394.19 I'or its l'ailurt': to pay lbl rc¡rt ancl othe¡'clttrgcs clue

tiont Novernber 2012 lhror.rgh February 201 4,

(.i \KJll\l0ljV)2?.\l¡klßl¡\l)r¡rlìr\NlìW OASIì\(irur¡rhir,t v,3 rlrx 
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?0, 'l'hc Clourt also found fbr Plaintifl'that liability ol' Dcft'¡rclant I'AIVISA urtclcr the

subject lcase will oonti¡ruc to bc binding t¡porì Defenclant FAN4SA iu thc lìttulc,

F rßT-T_C,,LU s E .L) ll-AE'lIO lì{

(Ilrcnch of Contrnc( Agninst ltAMSA.)

21. Plaintìff'repeats and lc-allcgcs ca<;h ancl cvcry allegation conl,aiuecl in the above

parogra¡lhs a.s thouglr firlly sct ftlrth hcrcin,

22, The [,casc i.s a valicla¡rd c¡rfbrceable agt'ceuretrt,

23. Del'endaltt FAMSA has bleachcci thc Lcasc as tnore fìrlly.set lirrth alrove.

24. As l.l dil'ect ond proxirnate caLrsc ol'f)ct.cndant ITAMSA's breitcl't, Plaintiff has been

clanragccl irr an ¿rmor¡nt in excess of 'I'enThot¡sattd Dollars ($10,000.00), thc total of'which cânnot

yet bc affixed, nncl thus, will be suhject tÒ proof ât thc tirne o1'trial.

[4,.CqNp C/\ U.Sll OF _AçTION

(tJnj ust llnrichme¡rt Agninst fr\MS,A)

25. PlaintilT'repc¿ìts and rc-alleges each and every allcgatiorr containccl in thr¡ abovc

¡lalagraplrs a$ though firlly set f'orth hcLcin,

76, Defcndant FAMSA representccl and covenanted that it vvor.lld perlbt'm accot'clitrg to

thctcnts of' thc Lease,

27. Plainti{T' crulbrrccl a bonclit upon l)cfcnclant FAMSA tly giving it aoccss to ancl

possession of thc prcnrises pursuant to ths te¡'ms of thc Lcasc itt ex¡rectaticln that Plaintiftwoulcl be

paid by Dcf'cnclant ITAMSA according t<; the tcrrns of'the I.,casc,

28. Dcl'eudant l"'AMSA llailed to ¡ray the nronthly rcrrt, the ì)âtc.cl's Opcrrating Oosts (as

c{efinecl in thc Leasc), ancl Inr¡tositions (as clelined in tl¡c l.casc) attril¡uted tcl tlre Lcascd Propefty,

clcspitc rcprcscntations and covcnnnts to Plainti{j'that it wor¡lcl ¡ray the same,

29. If Dof'cndant |AMSA is ¡lerrnitt;cd to ¡'etain thc bc¡refit of'the serviccs providccl by

Plaiutil'l'on l)crt'cndant ]rAMS¡\'s Lrehall'without havirrg to p¿ry for thosc bcncfits, I)clbnclant

FAMSA will lravc treen uniustly enriched,

30. Aocordirrgly, Plaintilï has bccn damagecl in the am<lunt of'tltc t'c¿t.sott¿tblc value ol'

the prerlises ¿rnd services proviclocl ancl as sct forth irt thc Lease, whioh altlclunt is gleal.er than 'l en

o:\K)ß\l0lJ\022\l¡lrtgC,Ðr0ns\NEW CASllCor¡¡pl¡iut v J,doc 
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'l'housancl D<lllars ($ 10,000.00) ancl will bc subicct to proof'at thc time of'trial,

IM
(llrentrh of'(lovcunnt of Good Faith antl Fair Dcnling Agrtinst ITAMSA)

3 l, Plaintiff rcpcats and re-alleges cach and evcly allcgation containccl in thc abovc

¡:aragraphs as though fully set forth hclei¡r.

32, The Lease refbrrcd to nbove is nlrcl was contraclual, and as sttch, tltele existed ¿n

irl¡:liccl in law tenrr irn¡rosing au obligntion of'good I'aith and fhir clcaling, Saicl temr obligates

cach party to rcfrairr frour taking any aotiorr r,vhich would othcru,isc interferc with thc lawful ancl

legal riglrts of the othc¡' p{u'ty to carly c)ut l.he terrns ol'tho l.,casc. I;'nrthcr, said tcrtu rcquircs that

tlre ¡rartics rcfì'ain fiort carrying out any r.tcts whioh woulcl of.hetwisc causc ttttduc hardship on thc

othel parly.

33, Del'cndant F,A,MSA breachcd the covsnarrt ol' goocl faith ancl fair dealing in thc

I,easc.

34, As a clircct and ¡rroximatc result ol'thç breach of'the impliecl covetì¿ult of'good faith

a¡rcl fair dealirrp,, PlaintilT has treerr clarnaged iu an a¡nount in cxccss cll'Tcn 'l'lrot¡sancl Dollars

(.$10,000.00), thc total arnount of'',vhich oannot yet bo detcrnrinecl, and thus, will bc sulr.icct to

prool'at the time of'tri*l,

IpUBIII cA tr[l!. o F ACT.I9N

(Declarntory llelicf Against FAMSA ¡nd GRIJPO I'AMSA)

3.5, Plailltiff'rc¡rcats ancl re-allc¡¡es each and cvcry allegation contaittocl in thc atrove

¡raragra¡lhs r¡s though fitlly set folth herein.

36. A dispute now exi$ts bctwccn Plaintiff a¡rd Defbnclant FAMSA as to the rights ancl

obligations of'thc partics conoernirig thc allegati<lns set f'o¡'th hcrcin as well as thc tertns and

corrditions of'saicl Le¿rsc and (iualarÍy, 'l'herefbre, utìder NRS $30.040, ct scq,, Plaintiff is cntitlccl

[o have this Court cntcr a clcclaratory juclgnrent setting firrth t]tc rcspcctive rigltts, clrrties ancl

obligatiorrs of' tlre ¡rat'tics hcteto,

5
(i.\K.lll \ I 0 I 5\02 2rt'h18s\l)r il lrx\l,l flw cA s lì (':(rntl)lsiil I t ..l.doc
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uH'J'II.çAUSIi] pl' AÇTLQN

(Monics [)uc on Accot¡nt Agninst Í¡,A,MSA nncl GI{,UPO FAMSA)

37, Plaintil'f repeats and rc-allogcs caclt ancl every allegation contained irt the above

prlragraphs as though furlly set lÌrrtlr herein,

3u, l)cfendants owe Plaintifi ¡rn amount which is in exccss of 'l'en Thousalttl Dollars

($l 0,000,00). rvhiolr anount incrcascs monthly,

39. Accclrdingly, Plaintil'f'dernancls,ir,rdgrnent in arr arnot¡¡tt irt cxccss t.ll'Tcu l'housancl

Dollars ($10,000,00) accolding t.o the terì¿ult ¿rcoourlt lcclger, arrcl which will bc subject to pt'oof at

thc tirnc o1't¡'ial,

ilxilI (!!!su o.LACïlpN

(Brcuch of Contrnot Againsf çllUPO IIAMSA)

4(1, Plairiti{f rcpcats and le-allegcs each and evcry allegatiorr containecl in thc abovc

¡raragraphs as though l'ully set tbrth hcrcirr,

41, 'l'he Guaranty is a valid and enl'orccal¡lc agreetnctlt,

42, Defendallt GR,UPO FAMS¡\ has lrrcar;hed thc tenns clÍ'1hc Guaranty ils nr<lrc f'ully

set {'orth abovc,

43, As a dircct arnd proxinratc cr¡use of Del'enciant C}RIJPO [;AMSA's breach, Plaintifl

has been clanragccl iu atì anrour:t in cxccss r>f 'l'cn "l'hot¡saltcl Dollars ($10,000,00), the total ol'

wirich calìlìor yet bc affìxecl, nrrd thus, will be subjcot to prool'at the tinte of'ttial.

SE,VI'N'I'II CAI.ISN OF Â,CTION

( U rr.i usú [',n rich rn orr t A gai nst GRUPO ITAMSA)

44. Plaintifl'repcats and rc-allcges each artd cvery allegation çt:utaitlt¡cl in thç abovc

¡raragraphs as tltough fully set forth herein.

45, l)efi:nclant CiRIJPO ITAMSA re¡xeserrtecl arrcl covcnantecl that it r,vor¡lcl pcrforut

accclr'{ing t.o tìle lenns ol'thc (jr¡aranty, inclucling p¿ryntent clf'thc abovc-clcscribed f'ccs accorcling

to the ten¡s of'the CuararrtY.

46. Plairrtiff'oonf'elrccl a bcrrcfit upon Defendant GRIJPO ITAMSA by giviug l),¡fendant

FAMSA aocess t.o arrcl ¡rossessiorr of thc ¡lrcmises in cxpectation th¿rt Plaintil'[ wtlulcl be ¡laid by

(ì:\l(.llrìì01 t\l)?l\l'kl¡s\l)raftr\NEW CASEìCorìpltir¡l v,.ì.doc 
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I)efcnclant II^MSA and/or Def'cndant GRUPO i;/A,MSA accorcling to the ter¡trs of thc Üuaranty,

47, Dclcnclant (il{l.JPO [^N4SA failccl to pay the nronthly rcnt, (ho Ptrccl'$ Operating

C<.rsts (as clefinecl in the l.,casc), ancl lrnpositions (as clefined in l.he [,case) attributcd t<l the Leasecl

Pro¡rerty, despite llre represerrtations nrrcl coveuauts to Plaiutiff that it woulcl pay the sanre.

48. If Def''cndant C}RI.JPO FAMSA is permitted to rctain thc benefrt of thc serviccs

proviclcd by Plaintitï on Dcfc¡rclant GI(UPO FAMSA's behalf'without having to p¿ry firr thosE

beriefits, Def'errtlant CRLJP0 F'AMSA will have been uniustly eruiched.

49. Accor<lingly, Plaintiff'has been damagecl in the amor¡nt of the leasonal¡lc valuo of

the preurises and scrviccs lllovidecl arrd as set l'orth in the Lert$tt, whicl¡ antot¡ut is grcatcr than'l'en

'l'hot¡saucl Dollars ($10,000,00) ancl will be subject to pr'oof'¿ìt thc tinrc ol'trial,

E¡,ç l{rl{ cA I J sll (.Iî,Aç::U--Oli

(llrcaclr of Covenant of Goocl Itaith antl Fair Dealiug Against çRUPO FÂMSi\)

50, PlaintifT rcpcats and rc-allcgcs each and cvery allegatiorr cont¿tined in the above

palagraphs as though t'ully set lìrlth hcrcin,

.51. 'l'he Gunrarrty is ancl was contrar:tual, ancl as suclt, thcre cxistecl an irrrpliccl in law

telm imposing an obligation of good f'aith ancl f'air clealing. Said term obligatcs each pârty to

rclì'ain firnr taking, any action which would otherwise inte¡'f'ele with the lawf't¡l and lcgal riglrts ofi

thc other party to can'y out the lenns of'thc Guaranty, Further, said ternt requiles th¿¡t the parlics

rclì'ain lì'onr conying oì,rt any acts which would otherwise cause uuclue hardship on thc other par1y.

52. Del''enclant (iRI.JPO F^MSA breached the covenant of'good faith arrcl lair dealing in

the $uaranty,

53, As a direcl and proxirn¿rte result ol'the breach of tlre irnplied coveuant of goocl fhitlt

ancl lair clcaling. Plaintiff has bcen clanragcd in an anrount irr exccss tlf 'l'cn 'l'housanc'l Dolìars

($10,000,00), thc totnl ¿tmount ol'rvhich camot yct be cletermi¡recl, and [l'tutt, will be sulrject to

¡rroclf'a[ the tirnr: oÍ'trial,

GIK J,ì\ I0I .t\(,2?11'kl1¡s\l )rIfls\N l'lW (':Aslì\('].mìlìlû¡nl v.3,tloc 
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I'IIAYER ['OR RELIEE

WHIiRËI'ORH, Plaintiff B.E, Uno, LLC prays for judgment, damages zurd other reliof from

Delþntlants Famsa, Inc,, n Calil'olnia corporation, ancl Otttpo Fatrtsa, S,A. de C.V,, a Mexican

coqroration, as follows:

l. For compensatory, incidental ârrd oonsequential dantages in an amount in excess of'

'l'en 'l'lrousand Dollars ($ t 0,000.00), cornputed i¡r accordance with the plovisions of the Lease;

2, Fol a sunr in cxoess of S I 0,000 for gcneral and special danrages fbr tlre Plaíntiff;

3. Fclr legal pre-judgrnent intcrcst trt tlrc higlrest rate allowable uncler the Lease and/or

by law;

4. Iìor the value of the l.,ease;

5, l or the oosts of recovering possessiorr of and reletting the suQiect premises;

6. þ'or reasonable attorneys' foes and costs incumecl;

7. For cleclaratory jurdgrnent setting frrrth ths respsctive rights, duties and obligations

of'the parties; ancl

L For such othcr relief as the Cot¡r1 deems just and propçI.

DATFD this 29rr'tlay of August,20l4,

OOOLÞ PATTERSON

llv: M.*..(-)r-J'
Kelly J. Brinìfiarr'
Nevacla Bar No. 6238
1975'Villagc Center Circle, Suite 140
Las Vegas, Nevada 89134
Attorneys,/isr ß,Ë, Uno, LLC)

^1

I
0rU(JD\l0l 5\022tf ldgstDmllr\NIlW (ìÂ$ll\Cot¡rilntnt v.3,doc
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Electronically Filed
0610112015 05:58:37 PM

MTQß
Ohristo¡rher F3yrci, Hsq, ('No, 1633)
Duniel Nubel" Iisq. (No. 13553)
IrtüN Ntittvl(:)H,n cll.A l:(.i, tr'.c.
300 S, Fourth Stre$t $uite 1,400
l.,o.s Vegas, NV 89101
'I'olc¡rltone : (70?) 692'8000
Far:sintilo: (702) 692-tÌ099
hl-Mail: cbv¡'d(ðfblaw.c0m

¿i üii Ëö t.ö-ð, Tti inw : ööi;

Attrlrncy.s tbr Dcfbndants

In assoclalion u,ith:

lticrlrard L Ar.slron.sky, [isq, (No,45lB)
L,FMNSON,,\RSII ONliKï: ct KI.l R1'2f, l,tr"F
1 530:l Vüntura Blvcl,, fìuite 165()
Shornrnn C)nks, CA 9t4.03
'f'elepturner (8 1 ft) 3f12..3434
Facsirniler: (818) 38?"3433
liì-lvfnil: rorshr.urskyq?)laklnwyer$.cùm

Attorrreys lÌlr l.)efi:nclan(s

ÐTS'T'RTCî COUTI'T'

CI,ARK C()UNTY, NtrTlVADA

(-lase No.: A-14-706336-C

l)e¡.rt. No,: XXX.l,l:
I'tairrtifil

vs, I$neNI¡.ANILft RIJRA"KAM"{S.$.å*1I¡I

PRÛCASSIìAMSA., lNü,, a ('jalifornia crcrr'llorationl
(IRIJF(:) IIAM$A, li,A. I)H 0.V,, t¡ Mexican
corpcrlation,

Dclenclants,
(ìonrplaint llikrcl: 08/29II4

nletþnclant (iRtJPü FAN,Í$¡\, $i.^. :DË C,V',, a lvfqrxic¿rn úìorpor¿rtiorì ("(iru¡to"), by arrd

through its ct:r¡nscl otl rect:rd, FENNEN,IOR.II CR,/\,IO, P.C., and l.,cvinson Arshonsliy & Kurtz,

1,1.,[], moves th* (.lourrt for nn orclel quashirr¡¡ scrvice of'proccss.

(lt4ro bases tlris Motir:n on thc pleadings ancl papers on fìlc h*t'eitt, tlt* Mcutot'atdunt of

I)oints ¿nd Àuthorities sutrlrrilted in sup¡lort here<liì all othcr ctxhibits nltached lt*reto, nnclatty orol

&*i,/4',*'*
CLERK OF THE COURT

B,E. (rNO, LLC, a Nevacla linrited liability
(r0rn.prì$y,

0028
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otgunìent whiclr the Cour{ ruay entertåirr at the tirns of f'Iearin¡¡. Clnrpo re.serve.r the right to offer

additional support for thi.s rnotic,n.

Þ^I'h:Þ this .....d.*.d....- clay of .l une, 20 t. 5.

ùt¡nomQrc

Þnnicl o, I
300 S, Fourth Street $r¡ite

. (No. 1633)
3ss3)
r400

[.,ns Vegas, NV 89101
'l'ele¡rlrone: (70?) 692-8000
Façrsinrile: (70?") 692"8099
fii-Mait; cþ.vrdü)fcl*ry-çpnt

äüiiËôitäifäiäw.öäär

r\ttorneys tbr Defendants

ln ct.t s o c iatì o n w, i lh :

LNVINSON ÂIIßHONSKY & KURî?,,
I.,l.,P
I{icherd I. Alshonsky, Es{, (No. 45 tB)
15303 Vçntr¡¡n Illvtl,, Suite ld5()
Shclrnan Oaks, CA "q1403
'l.ble¡.rhone: (ftl 8) 3ll?-3434
F¿rcsinrilc: (Bl8) 382-3433
Il-M.sil: rarshonsky(ci)lakl*wyers,con'ì

Attorneys for DefÞnd¿lnts

2
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NOTICN OT MOTION

it0: AI.,l., trN'tr"nRI¡:ftTIlD llAR'I'lItfl; nntl

1'0r'filn:IRAT'f()RNItlYli.

YOU, ANþ tr:ACf:l üF \|OI.J, WII.,L, PI.,liASIl'['AK.[ì'Nül'[Oli thrtt ttre undersigned will

brin¡¡ ther tbregoin¡g DIFANDANT CiRUpO ltAMIfÄ,, S.4,, Dl!] C,V.'s MOTION 'I'û QtJAltl'f

$ìERVICI CIF I'ROCE. S on f'br hcalin¡¿ b{iforc Dcpartnrent XXXII of the nbover-entitlod Cor¡rt

on the 
-..1.1.. 

day oll JULY 20.t5, at the hot¡r of .9:90A"'clr¡ok ................rn. on said

date, tlr as sl)on thereaf'ter as cot¡n.sel can bc heard.

þA'I'hD Uris .....'tS.'$...-. day ot)lune, ?0t5.

ènn0moro
Cluìstophø B
Þaniel Nubcl,
3CI0 S. Fr:urth

Iisq, o
Streçt $lu

(No. lfi33)
, l3ss3)
ite 1400

["ns Vegns, NV 89101
Telephone: (70'ì) 69'J-8000
Facsinrile: (702) 692-8099
hl-Mail: CÞyrcfd)..fuì$LtUtr¡¡$

¿fiiiffilTaTiðüiñllñr

'felephone: (tll8) 38?"3434
Facsinrilc: (Bl8) 382-3433
ti-Ma,il; r'arshonsky(a)ltrklarvyer$.conr

Atf,orneys lbr Defbndcnts

A ttorneys fbr Þerflendauts

In assoc:iullon v,ith:

LEVINSON ÀRSTTONSKY & KURT?4
l.,l.,l)
Richard L Arshonsky, Esr1, $lo" a5l8)
15303 Ventura lillvd., Suite 16,50
Shcnnan Oaks, CA 91403
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I. TNåßQI}.IIËTTAN

{.Jr¡o thilcd to ¡rrt'r¡rerly serve (iru¡rr.r when it let} fi copy ofl t}rr: snnrmons with Claudia

litalorno Merrtinez., â persorr not arrtlulrized to il(rcept tiurvice of plocess on Crupo's bchalfl

Although PlairrtifTutilizcrl the corrcct chauncls lbr sen,icc of proccss'uvhen they sçnt tlìe.itrclicrial

dcrcurnents to Mexioo's Central Authority, Plaintiflf lhiled to onriure that the pÈr'¡ìon .qerved lrrrc{ nny

rclaticln to Cirupo, 'Ih+¡ lJnitùd $t{ìtcs $ir4rr*nrei Çourt has eln¡lhasiz,ed that o'ns a legal mattcr, thc

Dtrc []roç*ss Clairse r':cluir*s evcry rnetlìot{ of service to plclvide nofice neasortably oak:ultrtccl,

runder all cirrunrstÍluces, kr nppraise interest¿d parties of ttre ¡renclenr:y of the tìctiorr,"

Valk,twa¡¡enwerk Åktleng*sellsthrtfi v, S<:hhtnk, 48(t t.J,lì, (r94, 707 (lf)B$). Uncr's al,tempt ut

scrvice hcrre was nüt rsrìsûnubly urlculâted to nppraiso Oru¡ro of' thcr penderncy of this actio¡r

lrcc¿luse the surnrn(¡ns wfis sorved upö¡r ?ì p$rs(.),r vvith no rcl¿rtion to (ilttpo. l'his i.s rnade clear in

the Lleclalatittn of l:lur¡rt¡errtt: [,o¿rì, * I.,cgr,tl DileùK.ì,: at Orupo. Pl¿rnser iÌncl a oopy of' thc

l)eclarr¡tiolr of I'lurnbtlrtö f,tl'¿rì atvrchc<'l to this Mc¡tio¡r as Exhibit l. Sinoe Uno failcd to serve

(iru¡ro in ri rrrurrrer rsrsonsbl! calc:ul¿.1cç1 to opplaiser CIrupo if this eiction, Ciru¡ro asks thut tlris

(.loHrt c¡uaslt t.lnr¡'s att(ìnìp[ nt sqr¡'vicc of procress,

II, RAçHJ.AI*.II*A"ÇIKTR(IIINII

On Augrrst: 29,2.(114, Uuo lÌled its Cornplaint in thc abovc-cntitlecl acrtitln, narrring (irupo

as â rlefendaul, On Dcc:errnber 3,2,014, Uno tìlcd an cx parte ap¡llic.ntion firr an extensiort clf tirne

te o,{h(ìtuattl s(rrvic:o u¡:on (irupo, On t)ec*lutrerl 11.2014, this flourt grantetl [Jno's applicvrtion

and ¡r*rnritl,erd Urro arirlitional tirnc. throu¡gh ancf irrr:lucling A¡.rril lÌ0, 2015) to serve precìelìs Ìrp()n

Olupo. On May 2l , 2015, Uno filecl its Cerrtiticate otl S$rvicsr rcgardÌng Glupo. 'l'his Certificûte of'

Service inch¡cles a Cer(ificat* f?onr tho person that conr¡rleted the allegect $crl,ice of ltrocess tln

Cirur¡r.r. In tha( Ccrtificate. the pcrson scrvin¡¡ proûescr lists N{alch 17,, 2015, as t}te date proces.s

rva$ served, ancl lists 'oClaudia f¡alorno lvfaltincz" rts the identity r¡f thc per$en ort wluinl it servetJ

ther docr¡m{.rnt$, The Cerltifìcate l'urtheir lists lvls. Martincz's relationship to Grupo as being "an

em¡lloyre in thç Dcf'endants le:gol clepar:trn*r1t." The relatiorrshi¡r listed in thut (.lcrrtifìoate is

ilrcollerct, '¡¡1e þsclaration of Hunrbcrto l..oza, [.e¡¡al Þirector at (ìt'u¡to, dentortslratcs thnt Ms,
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Mnrtinüz i,s not ¿ì porson authorizecl to â(:úrept le¡gal docunlcrutrì o¡t Crupo's Lrehalfì Plensr¡ fint'l a

ct)pt ot: tlre Declalation ol'Ilumbcrto l.oza attached to thi$ Motiorr as Exhibit 1. On lt4rly 21,

2015, tlre snrne day T,lno filed its (iertiticate ol'Stlvice, it filed a Thrc:e (3) Day Notice of Intent tti

'l'a[<e I)e I ilul t u¡r<.r r r l.)cr f qtn d oll t (]rtt ¡:o.

Itl. L,S"$r\t -*,ll$.JJM.F,l"v,T
'l'he l,lague Oolrver¡tiolr orr thc Servicc Abroacl ot'Judicial ancf lixtra.iurdicial Docurncnts in

Civil r.rr (lonrnrcrt:i¿l Mattel's (the "l:lrtgtre (.lt>nvcntiolr") is d*rrigned ttt provide "iì nret',ltnnistn bY

r.vhioh r,r lllaintif .f r,rrrthorizcrJ to s;eryc proc$s$ undl'r the litws of its cot¡ntry cí.¡rì ef llect scrrvice that

will giver apprr.r¡rriato ,lotic(,, to thc party hcirrg sç¡:vçc{ arrrl rvill not bo r.rb.icctionirhle to the cìountry

in rvlrioh thc party is serlvc:d." I.)ahyu v. ,ïac:otttl Judit:iul Di,yt, (.iourl ¡t.t t'È1. Onty. c{'llttshoe, 17

Nev, ?08, ?11, llt P.3cl 23çt,2'll (2001). Tlre l'[agur* C]onvcntion appliers'oin All casos, in civil or

urolrrnrercial rnattern, ',r,helo thorc is occasion to transrnit a.itrclicrial or extrajuclicrial docrurnent f'br

sqrlvioe ¿rbrtl¿ul." l¿/. ut24l-42;see a/,ro ïrlogue Cortv*ntion ¡\rf. l. The [fnitecl Statcs a¡tcl Mexico

i¡rer l¡oth ¡rarties tu the Ilague Ccurvention,lvfr:(')arry v. /loos, 2012 U/1.,6138313, at ü10 (D, Ncv,

[)*c. 7,2012) ("'l'trc (.lnitcd 
"cltates fancl] Mcxico , . ,&rc si¡grratolies to tl¡c Clonverntion of'Serrt,icc

Abroad of'Judicirrl and liìxtraiuc'licial l)t'rr:unlqnts in Civil or Cotnrnct'cial Mattels"), Siuc:c both ther

t.lnited $tr¡l.es ¿nd lvlexioo alc sip;natol'iss to the Il,a¡4ue Cr:rtvetttiotì, $orvicct of ¡rt'ocress on lt

fìlrtlign rJef'enr{tnt 'orüu$t confb('nì tr¡ th* requit'crtncnt$ tlt'the f'la¡¡tre Cottvetttion." IJnile Nat'l Rct,

li'un¡,{ t,, ,4.riela, .1nc,,643 I¡. fiupp, 2tl 3?8, 333 ('(i.I),N.Y.2008); see ctlso 'l'/olksu,t¿g¿nwerk

Áhtiett¡¡e,relÌs<,hcú ì,, Schlunk.,48(i tJ."(i. 694, 705 (l98$X"[(::ltlnrfiliance rvith thc llague

Or.lnventiorr is rn¿¡n<1¡tory irt illl ca$r)s to rvhich it irpplies").

One lrretlxitJ of scrvicç under the; [:loguc Ot¡ttvcrtttit¡rt is servicre tlrr'<luglr tltcr O*nu'al

Authorityr.rff thçrcr:r.:ivingcountt'y. Lltthyu,lTNcrv.rú2"12,191),3dr¡t24?(:001)(".scrt'vi<;ctttity

¡¿o through tlrrl ctlntr,rl authority of'the recr:ivin¡I cot¡ntry") (citing I'lirgue Co¡¡1rs¡ttiqrtì Ârt, 5).'l'his

rv¿rs PlaintiÍïs r:hoseru nrothr.rcl to attun¡rt sçrvicç ilr tlrís case. (.)nce tlre Ocntral Atrtltt'rrity

doterr.rnines that the ¡'$qucst tìlr service is vali<,l it rnust sórve the docrutnsnt "lty rt tnetltotl

pr.e:scrribecl by its intc¡'¡rnl lalv fìlr the setvicç olldr¡culrren(s irt dr¡lr¡estic actions upon persolts rvho

ar.er withi¡r its tern.it<lry." I.lague Convention Art,, 5. 'l'hcr I'lagr.rc ("1rtnvr:utiott tays otrt vcly crlearly

5
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thc proccss whic'lr thrr C,¿n(ral r\utholity rnusl uniJcrtal<,ç ilt s<*r'rrir¡8 (ltc rloct¡nrcnts, '['ho Ceutral

Authority nrust s*l'vç tlic clocunrr:¡its nncl the¡r "cronrlrletc a üo¡:tifir:¿ttc d*trrilin¡1 hotv, whtlrc, anrl

wlrrrrr silrvicc w!1$ nracle, or explainin¡¡ why selvic:e tiirl not Òcour," (.lnite N¿¡l'l Ret. I¡u¡¿d,643 F.

llupp.2d l],Jt{ nt 333 ($ì.D.Ï..I,V,200l}) (citing l{aguc C<¡nventiort ¡\rt, ö), On lvlay 21. ?01.5,

I,laintifl filecl th* (.le¡4ifìcate it r*ceivcti [>¿rcl< flo¡rr th,: Mcxic¿rn Ccrntral Äutholity, In that

Certificlte, tlre ¿f'fì¡rnt staî.És thåt .selvice lvas rnatle upon Claudia Palorno Martirrez, Tlìe

Ce¡'tifir:atc lists Ms. Ìt4rrtineir as heiug ruì "enr¡rloyse in thc l)tltì:ritl¡rntn legal departtnent." As

<'lenronstrato<1 b.v ttre de<:larntir)ll r)l'llunrirorlo [,trz¡, (.)l¡utlio litolortto Mnt'tinez is ttot autltorizccl t<r

ôcocllt lcr¡¡rrl clor:r.rmer¡rts on Ol'upoos br:hHlLì }llease fìncl a cop.v ol.' tlrq ,l.)eslal'ation of'l'ltìlnbcrto

[,oza attnohoil to this Motion as Itxhibit l.

Whilc thcr l{ague: Corrvention defincs tlic ¡:r'or:erdurçs fi.lr sttrvii:il of ¡>rr.rct'>ss, 
(rths 

l(ìgal

sutTìcriency of a fbrnral dclivery of documents must bc nie¿ìs[r¡'çrcl ngoinst scrmo sttnclard, 'I'hrr

(:tlnvention doe¡ì rlot prc.scrlibe ü r;tanclarcl, so w* almost ttec*ssalily ttrttst rçfcr to lhi: in{t:¡:nl.ll law

of'tlrc forunr sti¡te." Vctlk.s'wugetlyt4tt'k Áktiengesellschqfl v. Schlun.k,486 I".l,S,694,694-95 (1988),

,[n tlrcr ijnited Sitates, "súrvicre of ¡rrocess must conrlrly witli [ro(h ccnstitutionâl and stalutclry

reqrrirentcltts." r?. (.iri¡¡¡¡s (.ìrp. Ltd. v, lf ilanto ¡*tr,ta,l)20 [i, Str¡-rp. I100, I103 (D. Nev, l9lr(i), T'ltsr

I.lnitcd $itateo lìuprenre Oour:t has errr¡rlrnsized tlrat u'as a legal rnÍìttet', tlre []ue Procsss Clauso

recluirel: every rüethod r¡f servicre [ü provide 'notice rensonably cral,¡ulat,lrcl. uttdet' tìll

<:irr:rrrnsttrnce$, lo opprais:e interentecl ¡tartic:s of thc ¡trrndt:ttcy of thc açtieu," lr'ollwwa,gernt,erk

.Aktitttrl¡u,sell,schofì,4ft6 tj,S. ¡tt7(17. '['ht.t.s, in arJclitit'rn tt: cr:tnplyin¡r with the Flaguer Corrvcrttìon

proc*clunrl ler¡uilerrreuttì, rìet'vir:c of pro*ess rr¡ttst also cìonìpol"t te tlìc rr:c¡ttir*trtcrnts of thc [Jnitücl

Statrs Coustitution, órrti Iltu'tzdio v,'l''rans¡t, 
^5',,.1,^5',, 

i¿r:., l0l It, Supp. 2d 158, 162 (Sì,D.N.Y.

200ü) ("in aclclitir:n to the I'lague (."r.rnvention, sctrvicc of'proccrss rnust also satisty ct¡nstittttional

d¡¡6r proccris"); ,ruc al:;o .¿l<:lccrmufln \,,, Lt:vine,?fl¡l lr,2cl 830, ft3{l (2d Cir, 1986) (".servicqr of'

pror(ìst; nrust satisfy troth the stahrte ulrclel which servic* is *ffcctHated nnd con$titutiotlal tluc

¡:rcrcro$s"), 
'fo c:o¡rstitnl.iorrally ef tcotuate senvice on ur tbreign cotl.roratiotì, setviçe n¡u$t be ¡lìado

upon fln agont, ollfi,<;or, or t'efr[escnt¿¡tive ül]th$t corfrr)râtion, SÈe'l'(u,ü llllncral,¡ ('or¡t, v, C'arneg'ie

Min, dù lk¡.rlaration, Int:,,201? W[,760653, ¡ìt f I (D. Nev. lr4ur. ?,2()12) ("scrrvicc c'an bc nta<'le

!:'
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't.l¡.ren a ropre$*lttativc so inte¡¡ratcrd lvith tlre or¡ganizatiun thät lrcr vyill knun, what tti cltl witl¡ the

pt¡)ot's. (.ien$rally, scrvice is sutTicicnt when rnrtde u¡ron nrr individual who stnncl.s irt sucrlì a

position ¿rri to lcncler it f'oir, rcr¿tso¡rûlrler and just to irtrply t]re luthority on ltis pâr1 to reccivs

$erviqre") (quotirrg l.')ire<:t lulrtil Spec:íttÌi,çls, Ìnr, v, lltlot (.ion'quleriz+tct'l'eths., å1c,,84() I:,iìd {j85.

6118 (9th Cir. l9tl8)); :;et also (.ioni'l Cotutttntion &. Shov, ltlgmi v, Atu, Ilroacl. (k, ?30 Mirru.

2.17,:!"7.,A, q N,W,?d 2.(r3,2,h5 (1950) ('oin orcler ttl rrraintnin ärr í.Ictíorr against n fil'ci¿tu

cor'¡roration , . . sçr'viç:e of 1:r'ocess uptln it rr¡urst tlc macle upou its a¡¡cnt. tljlfir:cr. or rcprcstlntativc

hcrr.: acting in ,gr.rclh capaoity, $cr thrìt notic<l to him r,r¿ill bo <Jecmrrcl nr.rtice to the t:orporation"); ,r¿r¿

nlso Clourtcsy Liltevreilet, Inc:, v, T'enns.çsae ll'ulliin¡¡ I'lrtrse ßr8ÈdÈr.tt<ft Ëx:hibitor'.,i'.,f,r.t'rr of ,4m.,

344 ì-r,2d B6(), 866 (9th Clir, 19ú.5) ("thc ratio¡ralc ol ¿ll rulcs lirr ..;crlvios of'process on

col'¡rorotit'rr¡s is that service nlust be m¿rtÍ: on a re¡rresentative st: integratccl r,vith thcr cr:r'¡r<llotion

suerl as to rrrake if rr prir)ri suppt'rsnblc that lrc rvi[1 realize his rosporrsibilitics sncl lclrow rvh¿rt he

shor¡ltl do with *rry lt:g*l ptr.f,*nl scrvctl t'rrt ltirrt"),

In this orrse, I)lirinl,illlcansecJ the jutlicitrl docu,nentrì tti tre served upon rì perrx)rr conrpletel.y

unrelrrtçcl to (ìru¡ro. '['he pet'son t]r*t tlie judicial çlocrurrrents were selvetl u¡ron, (.llaudin l]âlorntt

lvfiu'tinoz, is ru.rt autht>rizçd [r.r atncpf, judicial clocurnents on (]rupn's behalf'bcottuse shc is not i.¡lt

roasonnbly tu¡lor¡lo.ttxf tr: rpprisr.r (ìrupo oll the penrlency of' this ttotion, it is conrtitutionally

insuliticient, 'l'hì¡s, wlrile l)lai¡rtifî<'licl pu,r'"çììls thc c<lrrect cha.n¡rels fìrr sen,icc ol'proccss when they

sent thil jurlicir,rl rJor:r.¡¡ternt$ tr.r Mexicr.r's (lentral Auttutrity, Itlnintitïstill fÌ.¡iler,l t(.r eüsr.rrc tliat llur

pc'rson served hod any ¡'srlatiorr to Crtr¡ro. I?or this Íeûrìon. Plaintifïs sorvit:ç r.rf Flocress on ür'n¡ro

was insullic:ient and (irupo rcr¡uests thnt it be c¡ttasheri,

rv. EaN.tJkugl$s
Llno's ¿rttonlp( at service here wr¡s ¡rot rcnsonably oalculatccl to trppraisc Cìrupo of'tlte:

pendenoy of this action bercatrsqr thg surnrnons w¿ìs servçcl trpon Claurlia Palorno ,lvftutint:2, n

pcl'sCIlì rvith rro rclatiorr to Ci¡'ullo, $i¡1çsr l-lno thilccl to s(:rv(: (ìrupo i¡t tì ntannert' ttlttsouably

calculaterd to ap¡rraisc Cìru¡ro if'this action, Cnr¡ro asks th¿t this Clour( quash Uno's tllttlntpt a(
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$efviee of pfocass.

I)A'lTi:D thi$ .f.,. day of June, 2015.

I€
Chri.stopher IÌ
Þaniel Nubel,
300 S, irou¡th St¡'crct Sr¡itc

, (ïrto, t633)
o, I 3553)

l4ü0
[,rs'Vegas, NV 89101
I'elcphone: (702) 692-8000
I¡¿csimilç: (702) 692-t1099
E-Mail: ctrvrdúÐfçlç\y,çp,ntctü-ffiïMm
Attornoys t'r¡r Dçftrnd nnts

In qsst¡clation wlth:

I.,IIìVINIION AIIIüIÏONÍiK,Y dlü lfiJ KfiL,
TLP
Rírilrarcl I. Arshonsky, Ilsq. (No, 45l 8)
I.5303 Ventura Blvd,, $uite 1650
Shcrman 0aks, CA 91403
'l'ele¡rhone: (818) 382..3434
F¿rcsimile: (818) 382-3433
h)".Mail: rarshonslcy(rptaklawyers.corn

Attonrey,r tì'l r .þet"endants
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&*l'/4.^'*
CLERK OF THE COURT

ODM
I(elly .1, ßr'inkman, lisc¡,
Nevacla Uar No, 6238
(iOoLD t)A'f'l'ÊlRS()N
t9-Ì
l.,as

436-2(150

Álturn<t¡,,t int

SLritr: 140

)

,nì

DIS'I'RICT CJOI.'RT

CLARK C()TJN'I'Y, NI¿VAI)A

U,fì. tJNO, t-LC), a Ncvatla linritccl liobility
conll)any,

l'laintiifì

vs,

ITAMSì¿\, INC,, a Califtrrrria cor¡roration;
CRI"JPO FAMSA, S.A, de C,V,, a Mcxicotr
ooryontliott,

DcfÞndants,

Case No, 
^-14-70(i336-(j

l)crpt, No, XXXII

OIIDIIIT DUNYING DNFNNDAN'T
G TIUPO ITAMS¿:S MQ:UON JIÇ,II
OnppR 1'o pgÀsl I sllRvtcn9r

I'IIOCBSS AND SII,T'I'IN(; DIìADI,IN II
'r'o !'rlli: AN ANfìwEIl To

COMPI,ATNT

'l''lrisnrattr:rlravingcourol.rol0rcthcFklntlrallleRotl[]ale,onJtrly l4,20l5,otltheMot¡on

to Quash Serviçe oll)r'occss ("Motion") fìlcd by Delbnclant, Gttt¡:o F¡trnsa, S,A. de C,V,, a Mexicart

r;orporatitl¡ ("|-)cf'erxlont (irrr¡ro lïamsa"), agnittst PlailltilTì ß.F1. [-.,ltto, LLCI, ir Ncvacla lirnitcd

liabilit.y c()tnl)any ("Plaintil'f'), rcgarcliug tlte issue of servicc ol ptrrccss uport Dcfbnclattt (ìrtt¡ro

liarrrsa; I(clly ìSrinkrnan, I]sq., of thc law lirnr of Cioold Pattel'son, itp¡:caring on behnlf'of Plairrtitli

antl Clrristo¡lher.f'.1. l}¡,r.cl, Ësq., of.the law finn ol.llennrgttlot0 Cr.aig, P'()., a¡tpcar.irtg on bchalf.of

l)cR:n<{ant Crupo l'ianrsa to contcst scrvicei the Court lraving tcviclvc'cl thc pleaclings ancl ptt¡rers ott

fìle h4rcirr, consiclcrecì the ar'¡¡unrcnts of oounscl, lrcing lìrlly aclvisetl of tho ¡ltttnises, fÌnding tto

g,erruilrc issgcs of mnterial fhct, arrcl good oattsc n¡:pcnling thortfbre, the Cotlrt hercb.v lincls as

fbllorvs:

T.'INDINGS OF.ITACTIì

l. On or abor¡t Ar.rgtlst 29,2014,l)laintif'l'fik:d its Conrplaint agailrst Del'bnclants ltrr

brc&t:h rll'¡¡ colltttlet'cial lease ancl gttaranly.
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2. ()n or,about l)eccrnbcr 3, 2014, Plaintifl'appliccl to this Cottrt lìcr all O¡dcr

cxtending tinlc tr¡ eflcctuate sel'vice upon Dcfertclartt Cntpo Fatttsa. An C)rder cxtcnclin¡:, titnc rvas

tlrcrcby grâtìtccl alrcl enterecl on or about Dccentlrcr ll, 2014, wlrich extelldecl time ttl Serve

Dcfì:ncJant Grupo tïarnsa through and inclucling April 30, 2015,

3. On or about March l'7,2015, sewicc was efìbctuatecl u¡:ott Dcfbnclant Grtt¡lo Fantsa

thlou¿¡h tlro I'lagrrc Seryicc Cotrvcntio¡t,

4. Oll9r'irt¡orrt June 1,2015, Defènci¿url's cottnse I liled i¡ Motitln to Quash Setvicc ol'

f)roccss allugitrg service r.r¡ron 1..)ofbrrclaut Clt,t¡to lìanls¿t tvas ilrt¡:topcr. Delì::ttc1¿ttrt (-ìt'ttpo Ëamsa

¡rrreserrtccl evidcnr:c that thç pcrsotl nllegeclty sct'vc<l r:n bcltalf of'Onr¡:o l"itulsa was a hostess ol'

gtpctct, at a (ìnt¡lo lrfurìsa aclclrcss ancl that sho was not autltorizecl [o accc¡lt sewice orl behall'of

Onrpo For¡s¿r, Detbnclarrt (irupo Farttsa ar¡¡uecl that scrvice of the ltosl.oss dicl not satisfy clue

pt,ocesst eve¡r il'l)laintifl'cor-¡ld deuloustrat0 l.hat it alguably conrpliccl with tlre l-laguc Oonvcntion,

5, On 6ratror¡t.furrc 16,2015, Plaintif'lf fìleti its Opposition to Dcfcndatrl's Mr¡tiort kr

Qrrash. Plaintiflprcsctllcd evidence that servico uport Defi:rrtiartt Oruptl Fantsa was pro¡rcrly nla<le

accorcling to tho intctll¿tl lnws of Mcxico and ttle Haguc Convctttiolt ancl thnl Ncvada laws relating

to se¡'vioc ol'¡:roccss wele ¡lreetn¡ltccl,

6, PlaintifPs counseltfiereallcr lÌlccl its Reply in Strpport of Defbnclant Gnrpo lranua.

S.A, clc Cl.V.'s Motion to Qu¿rsh Service of Process.

coNcLUsf9N OIr L^W

l3ascd ttptltl the lbregoirrg fìnclings;

A. I'taintill'pro¡lerly servod I')cfbnr!ant Orupo fjatllsn trntlet'the laws of'Mcxico as well

¡ìs tlìc IIâgue C<.¡l.lv(.:nlion arlri that suoll scrvice ellbns satisficcl c0tlstittttiot¡¿tl sttrrdards 0l'l)tre

Prut:ess;

B. Ncvnda law rcgar.tling scrvice of process is preetttptecl by thc l-lagrre Cotlvelltiotl

aucl Mcxicarl larv in this case.

O, 11'tS t-ltlRtlRY OttDEltHD, ADJLJDOED AND DACRbED that Defbndant (ìrtrpo

ljâtltsâ, s.A, clc c.V.'s Motioll tri Quash service of Process is DBNII!D;

(ì.\tiJ 0\l O I 5,O12\ptdg¡Vl, t4.?(,(rtt J0.(lif)rolìr\Onltr Þcnyin¡1 (:;n,pn'r Ma,nn tnfruu¡l¡ Su I ttrÙ rJ tloc
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D. ff IS l-lE lUiBY ORDF,RIiD, ADITJDGED AND DECRÐÉD that Defbnclant Gru¡ro

Famsa har tlrirty (30) days fionr the clate ol'this hearing (July 14, ?0t5) in which to lilc ¿tn Answer

to the Com¡rlaint (i.e., through and including August 13, 2015).

oRpnR

rr IS so OJìDERED *riså day of â,n 20r 5.

-,W?

Submittecl by:

Dated this 30'r'clay of July, 2015

COOLD PA'TTARSON

DISTIìICT COURT JUDGI'
RöS l3¡\RTl
,llJË(ìfi , nl $l'fTtCI' (;c¡ g¡ç1'. 06PARTl,,{Ël tT 32

By:
llv Esct

Nevado B 6238
197.5 Village Center Circle, Suíte t 40

Las Vegas, Nevncln 89134
ÅrtorneysJbr Plaint{f

REVITIWED BYI

Datecl this 30th clay of July, 2015

FËNNËMORECRAIC, P.C.

By:
Christopher l'1, Byt'cl, Ësq.

Ncvada Bar No, 1633

300 S. Fourth Street, Suite 1400

Las Vegas,NV 80101
A I îorn ey,þ r Defiin dan ts

3
0.\Krtl\l 0 l $$22\Pldgr\4.1,1.70ó!ló'C\t)rufù;Klaltt Dunyril6 otrrpô't Moliôô lÔQiloÍh S.rtro. v'q.rroc
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Þ. ft tS HERHBY ORDERED, ADJUD0IìD AND DECREhiD that Þcl'cnclant Grupo

Frunsa hæ thirty (30) days frorn ths drtc of this hearing (July 14, 2015) in which to tìle an Answcr

to the Conrplairrt (i,c., tlrrough and including August I 3, 2015).

ORDETI

l'l lS SO ORDERfìD this -,.-- clay of 

----.--..,,.,,.,, 

2015.

DIST'RIC CO\JRT .ITJ DCFJ

Submitted hyl

Þatecl tlris 30'h day of July, 2015

OOOLD PA:IT'ERSON

By:
Kelly J. Brinkman, Esq,
Ncvada B¿rN0.6238
I 975 Villogc Center Ci¡'cle. Suite I 40
l,as Vegas, Nevada 89134
Áthmaysrt)r Plaintil|

REVIDWIID ItY:

Datecl this 30tlt day of .luly, 201 5

FË,NN E CRA|G, p.C.

By
tcr¡rher Byrtl,

Nevacla Bar No, ló33
300 S, Fourth Stt'eet, fluitc t¿100

Las Vegas,NV 80t01
Á ttorney,þ r Dafendants

3
O \KJll\10IjS2l\ltld,{r'ú\.la.?0ôtt(¡('\frrnhK)rdw Donylng(lru0dl Motior loQurshllÚuco vl,doc

0039



Electronically Filed
0810712015 11:51:50 AM

1

2

3

4

5

6

7

I
9

l0

1t

l2

l3

t4

l5

l6

l7

I8

r9

20

2t

'))

23

24

25

26

27

28

MOT
Chlistopher llyrcl, Esq., NV llar No, 1633
FENNAMORA CRAIG, P.C.
300 S. Fourth Street Suite 1400
Las Vegas, NV 89101
Telephorre: (702) 692-8000
Iìa<;sirnile: (702) 692-8099
E-Mail: cbyrcl@)lbtaw.conl

-attd-
ll.icliarcl I. Arshou.sky, EsQ., NV Rar No, 4518
LDVINSON AIISHONSI(Y & KUllTZ, LLP
15303 Ve¡rtura Blvd., Suite 1650
Sherman 0aks, CA 91403
'l'clc¡rhoner (8 l 8) 382-3434
Faosirnile: (818) 382-3433
E-Mail: ralshonsl<y@laklawyel's,com

,4 ttorneys /ttr DeÍen¿lan ts I"LMSA, INC,,
and GRUPO FÁMSA, S,Á, DI! C,V,

&"'i'/*'t"*
CLERK OF THE COURT

DISTTìICT COURT

CLAIIK COUNTY, NEVADA

B,[. tJNO, L,l,C, a Nevacla linrited liability
colì'tp¿ìny,

Pl¿intil{

VS

I.'AMSA, INC., a Califbrnia corporation;
GI{UPO ITAMSA, S,A. DE C,V,, a Mexican
corporation,

l)efendants.

CaseNo.: A-14-706336-C

Dc¡rt. No.: XXXII

DnFIi,ND^,N'r GRl"ll'O F'AMSA, S.A. Dll
C.V.'S MO'I'ION TO STAY ALL
PROCNEI)INCS RELATTNG TO GRUPO
FAMSA, S.A. DE C.V. PENDING
OUTCOME OF PDTIT'ION IIOR WIU'I'OF
PROI-IIBITION ON AN OIIDER
SHOR'I'ENING 'TIME

COMES NOW l)efendant CjRUPO FAMSA, S,A. DE C,V. ("Grupo"), by ancl thlou¡¡h its

attorneys of lecorcl, Christopher Byrd, Esq, of'the law fÌrrn oflFerruemore Ct'aig, P.C. and llichnrd i.

Arsholslcy, Esc¡, of'the law firm ofll.,evirrson Alshonsky & Kurtz, I-,I,P, ancl heleby moves this Cor.rrt

tbr an orcler to stay allprocecdings relating to Grupo, pencling the out<¡ome of Grttpo's Writ of

Prohibition on an Order Shortcning Tinre ("Motion").

tSBURNs/l 07049(i4. l/034 570.000 I
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'.l'his lvlotion is b¡rsed u¡ron thc p¡:rprit's arrcl plea<lir4¿s orr tìle, tlter nlutr¡hed points ¿ìnd

ar.rthorities and any orarl argunrcnt that this Court lnrìy af¿reo tain.

I)atecl: Ar.rgnst,.$...., eO t S

C) N
P.(].

300 S. Itrr,¡rtlt $t:t'çet ro 1400

\.

,f.,rrs'V<l¡1rts, NV 891 01
li-Mail: gþJ¡rUúl-Í$La.W,.ç.Q.tt:ì,

"an<1-
.Richard I. Âr'shonsky, H$Q, l-NV l3ut No, ¿{518.1

I.,$V IN l]()N AIt,$ H0 N fl K,Y & K,t,llìl'2, l.,l.,li,
15303 Ventula 13lvd., $iuitc I(i50
Shcrrman Oaks, CIA 914,03
Iii-.Mail,:
,4.Ítornelts þr
¿tnd GR.tll'} 5,A, D,lti' Ç.V,

(lß.tì,I'ìK¡l,lJ,$Ir,llJütitNf ii!:IMli

ft ¿rppenrin$ to the sa,tis'lÌrction o('l.tre (,)orrvt, urul ¡ylttt{ ü0urìe appenrirrg l,hereli)r:c, I'l' l,$

[{ïìlltili}Y Olì.nËlì.[ìl:) ttrat the fi.rrc:going Mol.ion to 
"$trìy 

All l)looeerlings ll.elating to OIìLllir(,)

I?A.MSA., S.A, de C.V. Penclirrp;Outuxne r¡f l)ef.itiou lbr Writ r.rf'li¡rol¡ibition (,)n Art Ortler Sitrttltclning

Ti rne stral I bc h earrl ç n ....dg.t:r.ç.:Ì..........il..........,.,,,, 2ot5ar c/:ðo u.m. ir¡ Dept. X,XXl.l olthe
,,1

F,i¡;hth Jucli ci¿rl l)istrir:t Court,

,,,.."¡¡¡¡Y.$$rs' ,gr

Iì.es¡recttirl.l y subrnitted by :

IIITNNI:iMO.lì.D CIEA l G, ll.C

Di s1"ïiïi:ij* (:: ö t J l{i''i i.ïtl?:iiî" 
" "'

r ,1.'..:iii ¡l¡\i\li
jt,f i)tiìiü, i)t:y:'ll.ll(,ì T {)utj $ T, t:i¡.r: l)¡:,i,¡ }, riii:rf ,i t, ì t'r

I3
().

tirïìNN t{ o p.(::.

300 ti. F'ourth Strcet $j t400
L,as Vegas. NV 89101
l3-M¿ril: sþyßrdlsl.qlwràa$t
-and-
Iì.iclrrurl.f . Ar:st¡onsky, liisq. [NV []ar No. 45IBI
I,EVTNSON ARSI.IONSI(Y & I(IJR'|Z, [.,LP
I5303 Ventura lillvd,, $uite I650
Shennarr Oaks, CA 914,03
E-Mttil:
.Attorneys.fitr
and GRL/FO , S,A, D.I:: C:,Y"

?.tJBrJf{NS/ r 0704964, l /034570.000 I
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Mlì MO Iì1\ N D U M O FILO I N'l'S A N,D AU'I'HO ll.ITI AS

I.

IIAC'TUAL IIACI(CROUNT)

IÌlaintif'f fTled this actio¡r on August 29,2014, Grupo fìlecl a Motion to Quash Service of

Prooess ("Motion to Quash") orr the grnund that Pkrintifl'dicl not properly selve Orupo. '["his

L-lonorable Court derriecl Grupo's Motion to Quash on July 14,2015. Gnrpo res¡:ectlirlly clisagrees

witlr this Court's fÌncling arrd is trrreparing a Writ o1'Prohibition to the Nevada Sulrrerne Court to

challenge the oo¡rstitntional insufficiency of'tìre pulportecl service on Glu¡ro. T'r'ialof this tnattet'is

not set urrtilJauuary 4,2016 ancldiscovery is not presently schecluleclto encl t¡ntilOctober'9,2015.

Thus, thete is time for the Su¡rreme Court to consider the Writ without any pre.judice to Plaintiff if

the Writ is deniecl,

II.

ARGUMTCN'r'

Under NIìAP 8(c), a Court will genclally consicler llour factors in cletelrninirrg whether to

stay the proceeclings: (l) whether the ob.iect of the [movirrg palty'sl writ petitiorr will be dcl''eatecl if'

the stay ol injturotion is clcniccl; (2) whethcr the |moving pal'ty] will suflcr irrcparablc or scrious

injury if'the stay is clerriecl; (3) whettrcr the lopposing partyl will sulÏìsr irrcparable or serious irtjury

if the stay is granted; arrd (4) whether the [moving partyl is likely to ¡:r'evail on the nrerits in the

rrppeal or wlit ¡retition.

It is not necessary fbr Gru¡:o to satisfy each of these friur I'actors. The Nevada Supreme

Court has "rccoglrizclclì that if one ol'two factors are especially strong, they may oounterbalance

otlrer weal< là.ctors,' Milu¡n Gaming Corp, v, lulclrea,l20 Nev. 248,251, 89 P, 3d 36, 38 (2004),

citing I'lansen v, I)istrict Court,l l6 Ncv. 650, 659, 6 P, 3cl 982, .987 (2000),

A. ALL FOUIì FAC'I'OIIS FAVOTI A S'I'AY.

t. Iractors l-2: 'thc objcct of thc Writ Petition will be clefcatcd if this Court'
clocs not grnnt a Strry. Furihennore, if the Stny is clcniecl, G-rupo's duc proccss
rights wi[l bc viol¿rteil by hnving to clcfcncl on f;he merÍts withorrt being propelly
servecl rvith thc sumrtlons nnd cotn¡rlaint in this mnttcr.

Gru¡:o is pre¡:aring a Writ of Prchibition (the "Writ Petition") ohallenging this Honoratrle

Cou¡rt's Orcler Denying Del'bnclant Grupo IîAMSA's Motion for Orcler to Quash Selvice of Pt'ocess

RfrunNs/10704964, l/034570,000 I 4

0043



I

2

ô
J

4

5

(;

7

I
9

t0

ll
l2

t3

t4

t5

t6

L7

I8

l9

20

2t

)1

23

24

25

26

27

28

ancl Setting Deaclline to l"ile Answel to Cornplaint ("Order'"). In that Orcler', this Coult f'ound that

Glu¡ro w¿rs pl'opcrly servccl with process under the l-lagr.re Convention ancl Mexicau law, The otlject

of the Writ Petition is to kcep Cìrupo out of this litigation in accorcl with the principles of ch¡c

process, The violation of clue ¡rlocess cannot be comperrsatecl in money or othcrwise lepairecl in thc

event the Nevacla Su¡rlcme Coult agrecs chre process wâs not s¿rtisfied whcn purpoltedly selving

Gruptl,

A denial of this Motion will <Jefeat the otlject oJ, the Writ l)etition, as such a clenial will

recluire Orupo to actively appear in, ¡rar:ticipate in, and be sub,iect to, discovery ancl motion practicc

in, a casc which trltimately the Nevacia Supreme Court r:ray cleciclc Grupo w¿rs ncver'¡rro¡:crly servecl

with proccss. Cousequently, the first of the NRAP fì(c) lhctrlrs has been rnet anclthe Court should

grant Gnt¡lo's ntotiort ancl orcler â stay,

I'lansen,l l6 Ncv. At 658-659,6 P.3cl9fl6-987, w0ulclscenr [0 suggcsI that rr stay is not

warranted, but that c¿rsc is clistinguishable. In Hünsen, the Court was focusect on the now outdatecl

clistinction betwee¡r a general and special appe¿ìranoe, not the eff'ect of the lìrilure to cornply with clue

pr'ocess. The Coult concluded n<l stay was necessary because the moving party could still challengc

jurisdiotion everr il'arl answel was fïled because the trial c<lurt had only nrade tr prelinrinaLy fincling

of'jr"u'isdiotion, 'fhus, the palty seelcirrg a w¡'it to ohallorge jun'isclictir)n was giverr lcave to ohallerrgc

jr.rriscliction again at tli¿rl. [-Iere, the Court nrade fincli¡rgs of l'act, a¡rparently leavingnothing for

Clupo to contest at trial. Glupo's only lernecly is the V/r'it Petition. Certainly, il'Plaintiflbelieves

that the issue of.julisdiotion carr still be triecl with the rest of the case, then Gru¡ro is prepared to

withclraw tlre Motiorr.

2. Fnctor (3): Plrrintiff will not suffcr Írrepnrablc or scrious irrjury if a stny
is grantcd.

Plairrtiff will not sufl'er irlepnrable injury iI'this nrattel is stayecl as to Grupo. A stay will ntlt

adversely affect Plaintiff s remaining clairns against FAMSA, whioh ltas uot sought to stay these

proceeclings, 'l'he¡:e is still adequate time to complete cliscovery-the discovery curt-ofïdate is

presently October 9,2015, ancltrial is not sohedulecl r¡ntil January 4,2016. Moreover, "a rnere delay

in in ¡rursuing cliscovery and litigation norrnnlly cloes rrot constitute irrepalable harm," Mikon

Gamin¡¡,120 Nev. at253,89 P. 39 at 39. Even with a stay as to Grupo, PlaintilToan plooeed with

5ußrJRNS/I 0704964, I /034570,000 |
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cliscovery, arrcl even try the case as it clicl in the prior litigation, when Pl¿rintiff'fàiled to serve Grupo.

lrlaintifPs clarnages irr this câse aro also cap¡:ecl ancl intcrest continues to accrue on those claints,

Thus, thurs Plaintiff callrrot clerrorrstrate any cogrrizable harnr frorn thc issuauce of'a stay, much lcss

irreparable lrarm. This elemcrrt o1'NR-¿\P 8(c) strongly fhvols Gntpo,

3. Factor (4): Grupo is lihcly to prcvnil or¡ thc ¡ncrifs

This fàctor cloes not require a showing of ¡lrobability <lf'strccess cln the merits, See l-lansen,

I l6 Nev, at 659, 6 P. 3cl at 987 (2000). Insteacl, the party seeking a stay must present its case on thc

merits whenever a serious legal qr"restion is involvecl ¿trrc{ the l¡alance of the equities shoulclweigh in

f¿rvor of granting a stay. /cd.

In the present casc, Glnpo certainly believes that a seriours constitutional qucstion is

presented given that it is urrclis¡rutecl that scr:vice was left with a h<lstess at a Grupo store. Uncler no

interpletatiorr of clue procoss is sr.¡ch service cffective on a corporate ctrtity, rcgarclless of whetlicr it

occurred in Mexi<;o or the Unitccl States,

ilI.

CONCI.,USION

'l'hc cquitics for a stay strongly fàvor Grupo. A stay ¿rllows Gntpo to avoicl the expense of

a¡rpearing in arr ¿rction ilr a f'oleign country until it lras an opportLrnity to aclclress the constittltionality

of servioe bcl'ore the Nevacla Suprerne Court. 'fhc maltcr can still contiuue as to FAMSA, so tltere is

no pre.iuclice to Plaintif'f lì'orn such a stay. 'l'hus, Grupo rec¡ucsts a stay be enterecl while the Ncvacla

Suprenre Cor¡rt consiclers its Writ Petitiorr.

Date<l: Artgr"rst . .(t**, 20 1 5
o, I

o ,c.
300 S. F'ourth Street l 400
Las Vegas, NV 89101
I-j-Mail: gþyßG)&law,colt1
-and-
Richard I, Arshonsky, EsQ,INV I3arNo.45l8i
I.,EVINSON ARSHONSI(Y & I(URTZ, LL,P
15303 Ventura lJlvcl., Suite 1650
Shernrarr Oaks, CA 91403
E-Mail: ra,r:shg,pflky@laklawyers.conr
tl t torneys ./ìtr .Defendants F,4 MSA, INC.,
ancl GRUPO t¡nMSA, S.A. DE C,V,

B

6tJßu rtNs/l 0704964, I /0:]4570,000 I
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$rillrJHlca:llt-Ql:$.H¡tyl (.iti

I hcreby nì''f,iiy thal ¿¡ c.opy of'the fcrrer¡¡r.ring D.llF'.li)NÐAN'f GRtlltO F'ÂM!$A' li,A, I)lr:

(1.V.'S MOTION 'l:O $'ilAY /'\,LL t,'lil,OCEnl)lNGt$ RIlLAlf[NG 'l'O GR.UP() llAlvlllAo ¡i.4.

DTi: C.V. PNNDINGI OffI'COMIì ÖF' I'ATTTION I,¡OR WIì.Í'I' OTi' T'ROHTNITTON ON AN

ORt)nR SHORTENI:NG 'lT,M,l{) w¿ts served up0rì the ftrllowing pcr.son(s) eithet lry eltxf.rorric

t;r,nnsnrission throuf{tr the Wiznet s:ystom pursuant to N[lFOlt 9, NlitCp 5(b) ¿rnd ËDC]R 7'26 or b.y

rlaiting a copy ¡u gþcrir last knowrr atldrçss, first closs nrail, posta6o pl'ep$icl fìrl tton.r*gisteretl tlsor$,

rurr this '/th day of'Augtrst, 201 .5, ns fÌlllows:

I(elly J, Brirrknra¡r, Iìs<l,

Çoolcl .l)atterson
19?5 Villagc (le:uter (,lirole /f 140

I.,ns Vti¡¡ttsn NV tt9l34

L\l Via liì-sclvice

l' I Vin U.S, Mail (Nr.rt rcgisteled with
CM/lil(lF Progranr)

¡\.u y0e ol' l10nì0re p.0,

1tlf.¡tJf(Ns/r0'/049l;4. l^134170,000 I
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T}TN SUPRAMß COURT OF TT{A STATE OF NEVADA

GRUPO FAMSA, S.A. cle C.V.,

Petitioner and Defenclant,

THE EIGI"I'IT-I J UDICIAL DIS"TRICT
COURT of the State of Nevacla. irt artd
lbr the Countv of Clark. and THE
I.IONOIìABI.N TìOB BÂRI¡, DiStriCt
Court Judge,

Respondents,

and

SUPREME COURT CASE NO.:

Electronically Filed
DrSl'RrCT Cç¡trcr16 ÆS104: 3 1 p. m,
A-l 4-7 06336-(Iracle K. Lindeman

Clerk of Supreme Court

PETITION FOR WRIT OF
PROHIBITION

B.I]. UNO,LLC,

Plaintiffiand R.eal Palty in Interest,

PETITION FOR WRIT OF PROHIßITION

Pursuant to NRS 34320, Petitioner Grupo ["AMSA, S.A. de C.V, ("Grupo")

petitions this Court for the issuance of a peremptory Writ of Prohibition ancl/or other

relief prohibiting the district court fiour exercising jurisdiction over Crupo clue to real

party in interest, B.E, Uno, LLC's insuffìcierrt service of process on Grupo, and

clirecting the clistrict court to vacate its August 4, 2015 Orcler Denying Defendant

Grupo FAMSA's Motion fbr Order to Qr.rash Service of Process and Setting Deadline

uo t'ile Answel to Complaint ("Olcler").

ut

ilt

ll/

Docket 68626 Document 2015-24686
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'l.his Petition is supported by the Íollowing MenToranclunr of Points ancl

Au¡thorities ancl the Appendix of Recorcl filecl concurrently herewith

DAIIID this l 4rr' clay ol'August ,2015,

nem0
¡

Christo¡rher B
Daniel I,lubel,
300 S. Iìourth

3 )

NV B9IOI
02

S

692-8000

1

te

I

o
uet

702

u

In assoeicttion vtith:

(

aw.com

LDVTNSON AITSHONSKV & I(URTZ,
LLP
Ilicharcl I, Arshonsk.y, lîsq. (Nu. a5l8)
I 5303 Ventt¡ra Blvc{,'suitie ì fiSO
Shennan Oaks, CA 91403'felcnhonc: (81 8) 382-3434
Facsìrrr i le: (8 I 8) J82-3433
Il-Mai I : rarìshoúsky@lalclawyers,corn

Attornevs for Defend,ant and. Petitìon,er
Gru¡to F ¡{MS,r|,'5,A. de C,V,
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NRAP 26.I DISCLOSURE

The r"rnclersigned counsel of record certifTes that the fbllowing âre persons

and entities as descrit:ecl in NRAP 26,1(a) ancl must be disclosecl:

There are no entities to be disclosed.

These representatiorrs are macle in orcler that the judges of this court may

evaluate possible disqualifïcation or recusal,

3)

âw.coltt

In a.ssoci,ation with:

LEVINSON ARSHONSKY & KURTZ,LLP
Richard I. Arshonsky, Esq. (No. 4518)
I 5303 Ventura Blvd.,'Suit'e ì 650
Sherman Oaks. CA 91403
Telenhone: (818)382-3434
Facsìmi le: (8 I 8) J82-3433
E-Mai I : rar'shoúsky@l aklawyers.com

Attornevs for Defendant and Petitíoner
Grupo F,4' MSA, "5, A, de C,V,
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TAIILE OF CONTIINTS

II, ISSUE PRESENTED

IV. STATEMENT OF I¡ACTS 2

A. The Person Served On Behalf of Crupo Is a Hostess/Greeter at one

of Crupo's Stores,.. ,,...,,,,.,,,.,.2

B. Plocedural Background,.....,..., .,.............,,..3

C. The Ordcl On Review...,....,... .,......,,,.........3

V. I.,LìGA[, ARGUMENT ,,.,,,,,4

4

VII. CERTIFICATE OF COMPLIANCF, l0

A. Jurisdictional Statement

B, Standard Of Review ,,,......,........,4

C, The District Court Elrecl In Denying Grupo's Motion to Quash
Service of Grupo Because Service Failed to Cornply Witlt Due
Process ..,,....,,.........5

l, An Overview of'the Hague Convention ancl its Applicability
I-lere .,.,.....,...5

2, In Addition to Compliarrce with the Hague Conventiott,
Service Must Also Satisly Constitutional Due Process .,..,...,.,.,.6

3. The District Court Erred in Finding That LIno's Service ol'
Plocess on Grupo SatisfÌed Constitr¡tional Due Process ,,,,,,,,,,,,7

vI. CONCLUSION ,.,,...,,.,........9
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MITMOIìA.N t]M OTT POINTS AND AUTI-IO IìITIBS

I.

tN't'lloDUc'rIoN
'l"he issue is whether atternptecl service of prooess t¡ncler the l-lague

Convention lnust satisfy due process, Judge Bare ruled that Plairrtiff and Real Party

irr Intelest, B.E. Uno, L[,C ("Uno" ot' "Plairrtiff') properly effcctuatecl service of a

Sunrmons ancl Cornplairrt orr Defbnclant ancl Petitiorrer Grttpo IìAMSA, S,A. de C.V.

("(iru¡ro"), a largc, ¡rr-rtrlicly-traclecl Mexicarr company, try serving Claudia Pal<llna

Mtrrtinez, a hostess/gleetcr ¿rt orre of Grutpo's stores in Mexico. Judge lJare helcl as a

rn¿rtter of law that U¡lo's service uncler the ltlagr,re Conveutioll arrd Mexicart law

satisfÌed due pr'ocess.

This legal conclusion regarding clue process, however, is flawecl trccause it

relies upon a Ce¡'tilic¿rte ll'orn the Mexi<;an C'ourrt oorrtainilrg fÌrlse inlbrnration abotlt

lhe ca¡racity ot' the persorr servecl. The Certificate inclicates Gltrpo was servecl

thror.rgh Ctar¡clia Palcllna Martirrez, lrut incorrectly iclentifies her as an errrployee in

Cru¡ro's legal clepartrnen0. Grupo presentecl twcl sworn af'Iìclavits that Clauclia

Palonra Martinez, was a hostess greeter ancl rrot authorizecl to accept service of

process for Grr"rpcl. Judge Rare, Uno ancl [Jno's Mexican counsel, who proviclecl an

opinion about the ef'fbctiveness of'service, all relied upon {àlse infurtttatiotl to fìrlcl

cornpliance with Mexican law ancl the l-lague Convention, and, thus conclude cltlc

pl.ocess hacl beerr satisliccl, Moreover', even uporl valicl ¡:roof of corn¡rliarrce with the

I-lague Convention, there ¡nust still be an inclepe¡rclent arralysis of due process, so

that a f'oreign coftìp¿ìtly, lil<e Grupo, c¿ìr'ì ascertain wlrethcr it has been ¡llo¡rerly

served ancl must responcl in a fbreign court,

Dr,re process reclrrires service uporl a o'represerltative so integratecl with the

organization that he will know what to clo with the papers." Serving ¿l

hostess/gr.eeter ol' a retail conglomerâte cloes not lneet that standarcl and certainly

cloes not sat;isfy clue process. By analogy, would service orr a greeter at Wal-Mart bc

l
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A. Thc

effective service on the W¿rl-Mart corporate entity? The answer is "No" ancl the

salrìe answer applies, even though the service occurred in Mexico trtilizing the

¡rroceclures clf' thc l"fa¿¡r"re Convcntiorr. Grtt¡ro is errtitlecì to the cltle proccss

¡rr<ltecti<lrrs al'f'orclec'l by l;he Constitr¡ti<ln belìrre lreing Ibrcecl to clel'encl itself irr a

Itl'c i grr .j r,r ri scl i ct i on.

As Crupo has uo ¡rlain, aclec¡rate arrcl s¡:eecly legal rertrecly if it is ftrrcccl to

answet' ancl ¡:articipate irr the litigation, Cìrupo aslcs tliis Court to isstle a Writ o

Prohitritiorr prohibiting the clistrict court fronr exercisirrg jtrlisclictior'ì over Gt'tt¡:o, ancl

clilecting the clistriot court tcl vacate the Orcler Denyirrg Delbrrcl¿int Glurpo FAMSA's

Mr>tiorr fbr Order t<l Quash Service of Process ancl Settirrg Deacllilre to File Answer to

Conr¡:lairtt ("Older'"), which was lÌlecl Augtrst 4,2015,

II.

ÍSSI.IB PRESANTBT)

Dicl lJrro's service of ¡rrocess orr Gnt¡ro lry leaving a oopy of'the sutntnons ancl

com¡rlairrt with a greetcr at the fì'ont of Crupo's stot'e in Mexico satisfy

Currstitutional clue ¡:tncess'i

III.

S'TAI'I}MBNI' OF IIITLIIIF SOI-JGI-IT

Petitiorrer respectl:ully requests that this Court issue a peremptoly writ o

¡rrclhitrition ¡rr<lhibitirrg the clistrict court fi'ont exelcisirrg jurisdicticlll over Gru¡ro arrcl

dilecting thc clistrict cout't to vacate its Orcler'.

IV.

STATBMDNT OF FA(,'T'S

n llc Hos ollc
nt o

'l'lris is an action lir breach of'a lease [:y Famsa, [ttc. Ap¡:.0001-0008. Gru

is tþe guar.antor of'the lease. App, 0002, Uno clairus to have served Grutpo thrott

Clat¡cli¿r Palol¡a Maltirrez ("Ms. M¿trtinez"). App. 0002. Crur¡ro pr<lserttecl r.lnref'ur

2
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eviderrce, however, that Ms. Martinez is errr¡:loyecl by Gru¡lo as a greetery'hostess

greet incliviclu¿rls coruing into the store. A¡rp. 0009-0010, Anrenclecl Declaration

I'lurnlrerto 1.,<>'t,a,14, Ec¡ually urrclis¡rutccl is that Ms. Martinez was not authorizecl

acaept legal clocunrents on Crulro's behalf'. App. 0009-0010, Declaral.ion o

Flurnlrerto l",oz,a, ll3,

In contrast, Uno oflbrecl a Certificate ancl the opirriorr of'Mexic¿ìt't coullsel that

service <ln Clauclia Palorn¿r Martirrez cornplied with the Flague Convention ancl

Mexicarr law. A¡:¡:. 0049-0067 at 0058. This was the lrasis fbr the clistrict coutt's

conclusion th¿rt selvice satislied Mexicarr lrtw, the l-lague Cortvelrtiolr ancl clue

process. Asicle fì'ortr tlre fact that Mexicarr cot¡nsel's legal o¡rirrions al'c

inachnissitrte, the Cenificate corrtairrs fàlse irrfbrrnatiorr. According to Mexicart

counsel, [he CertifÌcate is lrasecl Lrporl a report fi'oln the prooess servet'. App, 0049-

0067 at 0058. The ¡rrocess server's report was not procluced ancl the Certificate

contailrs fhlse i¡rl'crrrrration abor.rt Ms, Maltinez's status with Grrrpo. The Certilicate

fÌrlsely iclentifies Ms. Martirrez as an employee in Grut¡ro's legal cle¡rartment, App.

0002. Therelbre, the clistl'ict c<ru1't's lÌrrdirrg that the service ol'¡l'ocess ttnder the

I-fague Cclnvelrtion ancl Mexican law satisfìecl due process has no basis irr law or in

fàct.

B. Proccdural B¿tcltg!'-ound.

lJno sel'vecl Ms. Martinez witlr the Surnurons and Cornplaint on Malch 17

2015. App,0028-0034. Crr"rpo lilecl its Motion fbr Orcler to Quash Service o

Process ("Motion") on or about Jurre 1,2015, af'ter't-Jrrcl lÌled the Notice of'Service

A¡r¡r. 0037-0048. Alter briefìrrg Lry the ¡:artios, the Cor.rrt clecicled the motion

Ltpoll the ¡rleaclings nrrd the al'ficlavits plesented. "fhe clistrict couft filecl its orcler

Augurst 4,2015. App, 0078-0081 .

C, Tl¡e C)Icler On Rcview.

In its Orcler, the resporrclent clistrict court helcl tlrat Nevada law regarcling

service of plocess is prcclnptecl by the I lague Conventiorr ancl Mexican law in this
4
-)
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case. App. 0078-0081 at 0079. The district ç<>urt lÌlrther held that Uno ¡l'o¡rerly

servecl Ct'u¡:o urncler the laws of'Mexico as well as the Hagtre Otlrrventio¡r arrcl tltat

suclr service el'lbrts satisliecl Clonstitr"rtiorral st¿rnclarcls ol'clue ¡rt'tloess. A¡:¡r. 0078-

0081 at 0079,

V.

LIDGAI-, AIìGUMBNT

^.@.'l"his Court has oliginnl .jurisclictiorr to cortsiclel this Petition ancl shotrlcl

exelcise its cliscretion to issure a Writ c¡f'l'rohitrition. ^Sec Nev. Cortst. art.6, $ 4. A

Wl'it of'trrohibition nlay issr.re to 'oarrestfl the ¡rroceeclings of any tritrr"rnal . . . whelr

such ¡rroceeclirrgs are withor¡t or in excess ol' the jr"rliscliction of stlch tt'iltttttal."

NRS 34,320, A ¡retitior, fbr writ ol'plohibition is the proper vehicle to challenge

tlre clenial of a ¡rrotiorr to quash servioe.,," I)crltycr v, Se.cond,lttclicial Dist, Cou,rt ex

rel. Cnty, of'Wq,sltoe,, I 17 Ncv. 208, 2l I , l9 I'j.3cl 239,241 (200 I ).

"Wþc¡ the clistrict cout't aots without <lr in exccss ol'its.iuriscliction, tt writ of'

¡rrcrlrilritir)r1 nlay issue to cr¡r'[r the extra juriscliction¿tl ¿ìct", Lcts Vegcrs Sand,s t,,

Iiighth,lutcl, Dist,Ct,, 130 Ncv. Aclv, Re¡r. 13, 319 I'}.3cl 618,621 (2014)(qrrotirtg

Clult Vi,sta Fin, Servs., 1,,[,,C, v. Eighlh,ludicíal Dí,çl:. Ct.turl,l28 Nsv, Acl. Op' 2t'

276 P,3cl 246,249 (2012)), A writ of'prohibition nray issue wlten, as here, oothere is

not a ¡rlain, speecly and aclequate rerrrecly in tlre orcfirrary course of law," NRS

34,330,

For the re¿ìsolls set fìrrth bclow, the Cour:t shclulcl issue a ¡rerenrptory writ of'

pr<lhitrition ancl/or other ap¡l'o¡:riate relief' ¡rrohibiting lhe clistlict court frotn

exercising .iuriscliction over Grupo clue to illsulÏcient service of' process arrcl

vacating its Orcler.

ß. Slantlard Of Rcvicw.

In corrsiclering a writ petition, this Court gives cleliererrce to a clistriot court's

làctgal cleterrlinations but reviews cluestions of' law cle novo. Gon:ski t,, Seconcl

tl
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,ludicial Dist, Coatrt, l2(> Nev, Acl. O¡r. 51 ,245 P.3cl I 164, I I 68 (201 0).

C. Errcd In Den , tr¿tshr
c

An Ove rvicw of thc llague Convc¡rtion and its A¡tplicability
Here.

'l'he l-lague Convelrtion on the Service Atrroacl of'Jurclicial and Extra.iuclicial

Docunrellts in Civil or Colrrrrrercial Mattels (the "l"lague Convention") is clesignecl

to ¡rrovide "a nreçh¿rnisrn lry which a ¡llairrtifT authorizecl to serve pl'oce.ss trnclel' tltc

laws of its cor.lntry can cffect service that will give a¡r¡rropriate lrotice to the pal'ty

being servecl ¿rncl will rrot lre otr.jection¡rtrlc to the country in which the ¡rarty is

servecl." Dah¡tu, suprq at 2l L

The l-lagr"re Corrventiorr a¡rplies ooin all cases, in civil or comlÌlercial tnatters,

where there is occasion ttl transrnit a judicial or extlajudicial clocument l'or service

abroacl," Id, at 241-42; see also Hague Convcrrtion Art, l. The Unitecl States â11(l

Mexico are both palties to the Hagr.re Corrvention. McCarty v. Rotss,2012 WL

6138313, at *10 (D. Nev. Dec.7,2012) ("T'he Unitecl States fancl] Mexico . .are

sigrratories to the Colrve¡rtion of Selvice Abroacl of' Juclicial ancl Extra.iuclicial

Doct¡urerrts irr Civil or Colntrrercial Matters").

Since both the Unitecl States arrcl Mexico âre signatories to the lifagr"re

Convcrrtion, service of' process ol't a l'crreign clefbrrclarrt "tì'tust c<lnlbrm to the

reqrrirerrrents ol'the l-lague (}rnventiot"t," (Jníl:e Nut'l |l.et, Fu,ndv, Ariela, 1nc.,643 li,

Sur¡r¡r, Zcl 328,333 (S.D.N,Y. 2008); ,see qlsct Vollr,swagenu,erlç Alctienge,sellscha/i v,

Schlunlc,486 U.S. 694, 705 (1988X"[Olompliance with the l:lague C]onvention is

manclatoly in all cases to which it ap¡llies").

One rnethocl of'service uncler the FIague Convetrtiorr is set'vice through the

Cerrtral Ar,rthority of the receivirrg cor.rntry. Dahya, sLtpra at, 212 (ooservice nlay gc

through the central authority of'the receiving country") (citirrg l-lague Convention

Art. 5). Olrce the Central Authol'ity cletermines that the request lbr service is valicl it

5

ru âuse rv
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lrìust serve the doculnellt o'by a lnetlìocl prescritrecl by its irrternal law f'or the service

of docr.urerrts in clorlestic actions Llpon persorrs wlto are withirt its territory." Haguc

Cçnventiorr Art. 5. 'fhe l-lague Convcntiorr ltrys out vet'y clearly the plocess whi<;h

the Ccntral Authority rtust undcrtal<e irr serving the docuttrrents. 'l'he Centr¿rl

Autholity rrrust sel've the clocuments ancl tlten "colu¡:lete a Certilicate cletailing how.

whelen a¡rcl when service was lnacle, or ex¡llairrirrg why selvice clid not occtlr," Uttite

Nctt'l Ret. Fund, 643 F. Su¡r¡r. 2d 32U at 333 (S.D.N.Y. 2008) (citing Hagr"rc

Corrverrtion Art. 6).

'['he problen'r in this case, however, is that thc CertifÌcate of' the Central

Autholity reliecl ullon try l..lno to pr'ove service oontainecl l'¿rlse infbt'nration orl its

lir<;e. Grupo cloes not clispute here that Uno attempted to ft>llow the procecltu'al rttles

oflthe f{ague Convention to scrve Grupo, trut the clistrict court's conclusiou that the

service in this case satisfiecl Mexican law, the FJague Converrtiou ancl thrrs dttc

process, was trasecl u¡ron fàlse in{lolruation in the Ccrtificate ¡:resented fì'orn thc

Mexican court.

2, Ilr Aclclition to Contpliarrce with thc Proceclures of [lague

ELL"..rrJtton, 
se rvice Mr¡st Also satisfy constitutiorralDuc

While the l.lague Converrtion clefìrres the proceclures fbr service of'lrrocess,

"the legal sr¡f'fÌciency of a ful'rnal delivery of'cloculneuts must be tneasltt'ecl against

sotna stancl¿r¡:cl, The l-lagr¡e Cclnvention does not ¡:t'esot'itre a standal'cl, so we alurost

necessarily rnust relèr t<l the irrtenral law of the forurn state." Volkswcrgenu,erlç

Alrti,enge,sellscltcrft: v, Schlunlc, 486 U.S. 694, 694'95 ( 1988)'

I¡ the Ullitecl States,'oservice of'process must cornply with both corrstitutional

ancl stâtutory reqr.riremellts." R, Grigg:s Gr¡t, Ltd. v, Filanto Spa,920 F. Su¡l¡1. I 100,

I 103 (D. Nev. 1996). The Unitecl States Su¡:reme Coulrt has eurphasized lhat "as a

I Tlris r.ule of'law sorrrewhat rnoots the c'listrict court's holdirrg that the l-lague

Convention preen'tpts Nevacia [aw, as the coutrt tnust, in any everìt, tlnclet'tal<e a clue

process analysis, The clistrict court dicl so here, but errecl in its anttlysis because ol'

the false ilrl'ormation ¡:r'oviclec{ in the Mexican Court's Certilicate.
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legal rrratter, the f)ue Process Clause requires every rnethod oft service to provicle

'noticc reasonably calcurlatecl, unclel all circunrstautces, to applise interesteci pârties

ol'tlre ¡renclency of thc açtion." Vollcswcrgemwerk. t'lktiengesell,schafl, at 707 ,

Thus, in adclition to conrplying with the l-lague Corrvention proccdtrral

requirelnerrts, service of' process must also cornport to the require¡rìents of' the

LInitecl StatesConstitution. See I"lerediav, Tran,sp, S./t,5,, Inc,, l0l F. Supp.2cl 158,

162 (S.D,N,Y. 2000) ("irr ac{clition trl the Hague Conventiort, service tlf ¡rrocess urust

also satisfy constiturtion¿rl ch.le process"); see ctl.so Aclcerntann v, Levine,788 l:,2d

830, 838 (2cl Cir. 1986) ("service of'process rnust satisfy [:oth the statute utnclet'

which servicc is e{''f<lctu¿ttecl arrcl constittltional ch"le process"),

To constitutionally efllectuate service orr a fbreign oorportttion, service must tre

Irracle Ltpon arì agent, of'licer', or re¡rresenttrtive of' that corporatiorr. See Tctra

Minerals Cctrp, v. Cctrnegie Min. &, Ex¡tloratir¡n, Inc.,20t2 WL 760653, at *l (D.

Nev, Mar. 7, 2012) ("selvice carr [re n'¡acle 'upon a replesentative so irrtegratecl with

the organizatiot't that he will l<now what to clo with tho ptrpers").

Generally, scrvice is st¡flÌcient when rnacle uporl an iltclividual who stancls in

such a position as to render it fhir, reasonatrle and .iurst to imply the authot'ity orr his

¡:art to receive service") (quoting Direcl Mail Specialisß, Inc, tt, Ecl¿tt Com¡ruterized

Tech:s,, \nc,,840 F.2cl 685, (r88 (9th Cir. 1988)); see also Cctnt'l Conttention &Show

Mgnrt, v, Ant, ßrc>acl. Co.,230 Minn. 217,220,41 N.W.2d 263,265 (1950) ("irt

orcler to rnaintain an actiorr against a f''<lleigrr cor¡r<lrrttirln , . . servi<;e ol'process tlpon

it mtrst be lnacle Ltpotl its agcnt, ol'lÌcer', or representativc here actirtg in sr"rch

ca¡racity, so that notice to him will be deemed rrotice to the corporatiort"); see ctlsct

Coutrtesy Cl,tevrolet, Inc. v, Tennessee Wallcing ["lorse IJreeders' & Exhibitors'As.t'n

o/'Am.,344 F.2c{ 860, 866 (9th Cir', 1965) ("the rationale of all rules fbr selvice of

process ot1 corporations is that service urt¡st be tnade ol'ì a represcntative so

integrated witlr the cor¡roration suecl as tr> rnake it a priori sup¡losable th¿rt he will

realize his res¡ronsi[rilities ancl know what he shoulcl do with any legal papers servecl

7
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on ltirrr")

3 'lll¡e District Court Errccl i¡r Finding Tlrat' Uttt¡'s Servicc of
Process on Gru¡ro Satisficd Constitätional Duc Proccss.

While Cru¡ro c¿ìrlltot clispute that [..Jno usc ol'the Hague Convcntioll was the

proper ¡rroccclule to scrve Gnt¡ro through Mexiccl's Cerrtral Authority, the issue foL

the clistrict court was whether the servioe satisfied Constitutional due process, 'l'he

clistrict courr[ errecl irr lÌnclirrg that Constitutiorral due ¡rrocess was satisfied trecause

the Ccrtificate fì'onr the Mexican court contairrecl false infÌortnatioti as cliscussecl

above ancl the person set'vecl hacl no ar.rthority to acce¡rt service,

lJncler the oitecl autlìorities, it is clear th¿tt Urro's service ol'tlte Slttrttr¡otls on

Clauclia Palorrro Mal'tilrez clid not satisfy Clorrstitutiou¿rl clue process, as ( l) Ms,

M¿rrtinez was not so integratecl with the organization that she woulcl know what to clo

with the papers; (2) it is not l'air, reasonable arrcl .iust tcl inrply the authority orr Ms,

Mart,iuez' part to receive service; (3) notice to Ms. Martinez courlcl rrot Lre cleenrecì

notice to the oorporation; arrcl (4) notic,e to Ms. Mal'tinez is rrot reasorratrly calcr.tlatecl,

r.rncler all circullrstârìces, to a¡:¡rrise Grupo of the penclency of'the actiotl,

In R. Grig¡¡s Grp, Ltcl., tr: 1102, a clef:bnclarrt lbreigrl corporation fìlecl a

Irrotion to quaslr allegirrg that the plaintil'f'hacl failecl to .serve an agent, ofilÌcer, or

re¡:resentative ofÌ the deliendarrt fbreigrr oorporation. The corporation fìled all

af ficlavit stating that the ern¡:loyec plairrtif'l'servecl with ¡:r'ocess w¿ìs not an ofÌfìcer,

âgent, or representative appointed to accept process on its behalf, /d at 1102.

PlaintifT in that case pr'oviclecl only the af lÌdavit ol'the indiviclual that served process,

which statecl thau the person servecl was a 'olegal t'e¡rresentative" of the clefbnclant

ftrreign colpolatiot't, Icl, Givcn these fàcts, the court cliscussed plairrtiff:'s Lrurclen to

establish that tlre person servec{ had the necessary relatiorrshi¡: with the clefbndarrt

cor¡roration:

Plaintif'l' has macle no showing that Ithe inclividual servecll Was
srif'fiðié¡t[v ilttesl'ated with the orÉanizatiön to rencler service tr¡ron hirn
Ìiiir; 

-':ea.{ifiaUte"and 
.iust. C/,' Direct Mail Specialists, Inc:. r/, Eclat

I
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Compttta"ized Technolosies, 1nc,,840 F.2cl 685 (9th Cir.l988). While
the irrocess scrver nläy irave' thought he was serving 'a 

legal
representative of l'def'encfnnt l'crreigrr. ccÍ"polation], rto lacts ltave Lreen

nr'eserrtecl to tlre c'ourt to sLnlÞort ihis ¿rssr¡rnlrticlñ ancl that assesstrtettt
has no bearirrs on thc c<lrrt'i tletern,ination. Plaintiff fieely adrrrits that
it has vet to cõncluct cliscoverv arrcl does rrot lcrrow the ext-ent or natttre
ol' ltlie individual served) 'involvement with ldefenclant foreign
cordorationl" yet asl<s the cóurt to share its view th-at "cot'tsiclering-the
ciriulustaniéí surrounclins the service, it is apparent that Ithe
inclividual servedl lepreseñted fdelenclani lìrreign colpolation] clurirr,ç
the WSA show" hnd that "cleärlv sotne f'brmal relatìorrsltip existed
between therrr. '['his the court cleclines to clo. 'lhe burden-is on the
ntaintifT to cstatrlish the pronriety of'the service. /d- ¿tt ll02-1103,
Ljitinp Aetna Busi.ness Ci^eclìt, lnc. v. Uttivcrsul l)ecctr & Intcrior
Desfþn, Inc, 635 F,Zcl 434,435 (5th Cir.l98l).

'l'he C<lr¡r't in /{, Grigg,:i lnuncl service of'¡rroccss on tltis incliviclrral irn¡:ro¡rer'

lrecagse the plairrtil'f' f'ailed to show that the individual servecl was "¿tl'l offìcer,

clirector, ernployee, lnârlaging agent, or general agent of [defbndant fureign

cor¡ror.ationl" or tlrat the inclividual scrved was an "agent ¿rutlrorizccl by appointtne¡rt

oL by law to receive service of'¡rrocess on l:ehal{'of [clefìenclant l'oreign corporation]".

ld, at ll02-03,

On tþe other harrcl, in Bnrda Mecl.ia, Inc. v, Viertel,4lT F.3d 292,303 (2cl

Cir. 2005), the court lbuncl that service on a foreign corporatiolt com¡rlied with botlt

the l{ague Conventiorr arrcl the United States Corrstitution lrecause "f¡rlaintifl'l had

proof that ['the incliviclual served.l was â nanagirrg clirector of' fDefi:rrclarrtl and

tlrerefbre servecl as its rept'esentative,"

U¡o's cl¡rinr tþat clule process was satisf:-lecl irr this case c{cpencls exclr"rsively

orr the fàlse Cel'tifìcate frorn the Mexican cot¡rt. I'lere, Ms. Martirrez, who Llrrcr

servecl, is inclisputably a hostess or greeter at a Grupo's store with n<l authority to

accept scrvice on Gru¡:o's trehalfÌ She is not an agent, offrcer, or l'epl'eserrtative so

irrtegratecl with Grupo that service ofi ¡rrocess Ltllotl her coulcl sufliciently corn¡rort

with the Constitution.

Furtherrnore, Uno cannot substitute notice of the underlying lawsuit lbr clue

pt.ocess. U¡o will urrcloubteclly argue that it is o'fhir" to lilrce Grupo to a¡lpear arrcl

I
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defcncl regardless of' whethcr service was ploper, because Cìrtt¡ro's strtrsidiary,

Farnsa, Inc,, has alreacly ap¡:earecl irr thc c¿rse. Nevacla law expressly ¡rrovides that

acttral rrcrtice ol' a suit is nut an eJ'jective sutrstitr"rte f'br scl'vice ol' process. Abreu v,

Giltner, ll5 Nev,308,314,985 P,2d746,750 (1999); see also, Moathonv. Ëuge.ne.

Butrger Mgrnt. Corp,, No. 3:08-CV-00176-BIIS-VPC, 2009 WL 205053, at *3 (D.

Nev, Jan. 26,2009} Parties obtain notice about lawsuits in nrany c{if'tbrent ways;

but, ttrat clocs rrot excuse the plaintil'l' fþorn fbllowirrg the sel'vice l't¡les and

corrr¡rlyirrg with clue process. In this c¿tse, [J¡ro served a greeter/hostess in an effbrt

to serve Grupo. Grurpo's l<nowleclge ol'the litigatiou, however, cloes ltot excttse Uno

fì.om effecting service that comports with Constitutional dtre process. Until [Jno

accorlplishes proper service the clistrict court has no jurisdictioll over Gru¡ro.

VI.

CONCLTJSION

'I'he clistric[ court's analysis of'cltre process lrasecl upon cornplitrnce with the

Hague Convelrtiorr or Mexioan law was flawed [recause it is basecl u¡ron làlse

irrfbrmation proviclecl to the Mexican Coul't about the employee status ol Ms.

Martinez, the pcrsorr receiving service. Ms. Martinez is a lower-level elttployee who

greets ¡reo¡rle as they enter into a retail stclre. While her position tnay be hel¡lfì.rl to

(ìnr¡ro's operations, she is rrot an officer, clirector or agetrt wlro woulcl lcrrow what to

clo if'servecl legarl process, ancl who could reasonably ancl fhirly be acljtrclged to be

represerrtilrg the cotnpany f)oL purposes of' legal process. Tlreref'ore, Grr.tp0

respectfully requests that ttris Court issue a perernptory writ of prohibition

prohibiting the clistrict court li'o¡n exercising.iuriscliction over Grupo arrd clirecting

lc)
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[he clislr'ic[ court to enter an order quashing service of'process as t<l Clttpo,

DAT'ED this l4tr' clay ol'August, 201 5.

lln nlole

E-Mail:
nu

In as:¡oc i¿tt ictn w i|h:

3)

aw.00l'n

LEVINSON ARSIIONSI(Y d¿
KTIR'[Z. I,LI)
Iìicharcl l. Arshonslcy, Esq. (No.
4518)
15303 Vcntura IJlvcl,, Suite 1650
Sherman Oaks, CA 91403
Teleohone: (818) 382-3434
Facsìmilc: (818) 382-3433
E-Mail:
rars h o n sl<y(rl) l ak l awyers. com

Attornevs f,br Del'enclarrt and
Petition"er Grupo FAMSA, S,A, clec.v. ']

lr
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Vil,
CERTIFICATE OT' COMPLTANCE

l. I hereby cerüify that this brief cornplies with the fbrmattirrg

r.eqnirements of NRAP 32(ùØ), the typeface requirements of NRAP 32(aX5) and

the type style lequirements of NRAP 32 (a)(6) because:

txl This brief has been prepared in a proporlionally spaced typeface

using Microsoft Worcl version 2010 in Times New Roman with a fbnt size of l4; or

[ ] This brief has been ¡rrepared in a monospaced typeface using lstate

narne and version of word-processí.ng prograrnl with [sfafe nu.ntber of'characters

per inch and na.nte of type stylel.

2, f further. certity that this briefl complies with the page- or type-volume

limitations of NIIAP 32(a)(7) because, excluding the parts of the brief exernptecl by

NRAP 32(a)(7)(C), it is either:

t ] Proportionately spaced, has a typeface of 14 points or more, ancl

oontains worcls; or

t ] Monospaced, lras 10.5 ol lþwer characters pel inch, and contains

words or 

- 

lines of text; or

txl Does not exceed 30 pages.

ut
ill
ilt
ilt

t2
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3, I heretry ceilib/ that t âtï coulrsel of'recolcl fìlr Pctitiorrer-Def'bnclant,

Glu¡ro FAMSA, S.A, cle C.V. in this rnatter, tlrat I lrave reacl lltc fÌlregoing Petition

fbl Writ ofÌ Prohibitirln and tlrat to the best of'my knowlcclge, inftrrtnation ancl

belief, it is not fÌ'ivolous ol inrposecl lbl'any improper purpose, I ÍÌrrther certify that

this Petitiorr oorn¡:lies with all ap¡llicablc Nevada llules of'Appellate Procedurco itt

particular N,R.A.P 28(e), which recluircs evcry ¿rsscrtion in thc Petition regarding

ru¿rttcrs in tlrc rccold to lrc su¡r¡rortcd try a ref'brencc to the page oltlte trnnscr:i¡rt or

a¡r¡:enclix whcl'e thc rlrattcr rcliecl on is to be lbr"rncl. I ultrclerstancl that f nray lre

subject to sanctions irr the everrt that the accotllpânyirrg brief is I'ttlt in confbrrnity

with the requircrnerrts of'the Nevacla Rurles of'Appellate Ploceclure.

DATED this I 4'l' clay of Augttst ,2015,

a

Chlistophel I{. I3yrcl

r3
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VTII.

Vnnlrtc¿'rION

STATN OF NLìVADA )
)ss

COI.JN'I'Y OF C:I,ARI( )

Unc'ler penalty of perjury, undcrsignccl counsel cleclares thnt: he is an

attolncy ol'rccorcl fbr Petitioner' (irupo ITAMSA, S,A. cle C,V,; he has read the

f'orcgoing Menroranclum ol'Points and Authorities irr sr.tpport of their Petitiorr lbr

Writ ol'Plohibition ancl is familiar with its contents; the fÌrcts containecl therein are

witlrin c<lunsel's l<nowleclge and are tru¡e of'ltis own knowleclge, except as to ilrose

lïtatters which are statecl upon inf'bnnation ancl belief, ancJ a.s tcl thtlse nrat[ers, lte

believes theln to he true.

tJnclersignccl cournsel lùrther cleclares that he makes this verifÌcation trecatlse

Petitiorrel is a Mexican company, absent fì'onr thc county whcrc undersigned

counsel resicles.

I)atccl: Ar"rgust lr( ,ZOtS
ns topher . Byrclch

SI JT}SCRII]FJD AN D SWORN
1"0 ME TI-llS þl<.,n¡Y OF
AUGUST,2OIS

Notary Public

'lT ff 0t rtv oa. countorcr^;
w l¡ãùnmrr irt, tAt, rl rlta

llo;12.732O,t

ilolAiv

lt[
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CERTTFICATE OF SEIIVICD

Pursuant to Nevada Rule of Appellate Procedure 25(cXl), I hereby certify

that I arn an ernployee of Fennemore Craig, P.C, and that on this l4(r' day of

Angust, 2015,1 causecl the foregoing EMERGENCY MOTION LJNDER NRAP

27(e) TO STAY PROCEEDINGS ACAINST PETITIONER PENDING

RESOI,UTION OF WRIT PETITION CHALLENGING SERVICE OF PROCBSS

ON DUE PROCESS GROUND to be served Lry submission to the electronic filing

service for the Nevacla Supreme Court upon the following to the email adclress on

fìte ancl try depositing sanre for rnailing in the Unites States Mai[, in a sealed

envelope addressed to:

I(elly J, Brinkman, Esq,
Goolcl Patterson
1975 Villase Center Circle #140
Las VesasllrlV 89134
lctrri nlcdían 6D.Eoo I d oatterson. coltr

District Cour!-Judge Rob Bare
Denartment 32
Reäional Justice Cerrter
20Õ'Lewis Avenue
Las Vegas, NV 89155

cÍtYR D/t 07236 r 2,4/034 570,000 1

An Employee of Fennemore Craig, P.C.

r5

0067



iE
6ã-$
fräüsl¿¡r<-
fõgã'4fr Y-*
A-tr ¿

3H$*
8s3äo# i

Ës

I

')

J

4

s

6

7

tt

()

l0

lt

t2

t3

t4

t5

r6

l7

lÍì

t9

70

2t

22

23

24

25

26

27

?lt

Electronically f iled
081 1912015 0445',1 5 PM

ODM
Kelly .1. Ilrinkmarr, Esc¡.
Ncva<ia llar No. 623fì
GOOI,D PATTI]RSON
1975 Village CerltelCircle, Suitc 140
[.,as Vegas, Ncvada 89134
(7 02) 43 6-2600 (Telephone)
(702) 436-2650 (Fax)
kbrj¡krnan@ ggo I <lpatterson. com
rl t t o r neys for P lai nt iff

Il.li. LJNO, IrLC,aNevada lirnited liability
cornpany,

IIAMSA, lNC., a California oorporation;
GRUPO ITAMSA, S.A. cte C.V., a Mexican
corpolation,

&*N'/¿{"^*'^*
CLERK OF THE COURT

DISTRICT COUIIT

CLARK COUN'I'Y, NEVADA

Case No. A-14-706336-C

Dept. No. XXXII
Plaintiff;

vs. OIIDEn DDNYING Dl,lltllNDAN'I
GRIJI'p FAMSA'S MOTION ï'O-]STAY
AI,I, PROCNN,DINGS RNLATTTD T'O

l)efendants.

GRUP-O FAM$A. S.A,..DE C.V.
PENDING OUTCOME OF WRIT OI¡

PBOT.IIBITION

This matter having come beforc the l{onorable l{ob llate, on Augurst I l, 2015, on the

Motion to Stay All Proceedings lìclated to Grupo Famsa, S,A. de C.V. Pencling Outcorne of Writ of

l'rohibition ("Motion") fìled by Dcfcndant, Grupo Farnsa, S.A. dc C.V., a Mexican corporation

("1).çfç!clarlt $,n¡pglìamsa"), against I'laintiff, B,[i. Urro, [,1,C, a Nevada lirnited liability oompany

("JlLair]-û-ü"); Kelly Brinkman of thc law fìrm of Coold Patterson, appcaring on behalf of l'laintifï,

ancl Christopher I{. I}yrd ol' the law firm of lrcnnemorc Craig, P.C,, appearirtg on behalf of

Def'endant (irupo Farnsa; the Court having reviewccl the pleadings and papers on fÌle hcrcin,

considcrcd thc arguments of c<lnrìsel, being fully aclvised ol'ths premises, fincling no genuine issues

of nraterial fact, ancl goocl cause appearing therefore, the Court hereby finds as follows:

A. 'l'aking into account all of thc faotors urrclcr NRCP 8(c) ancl given this Court's prior

ruling donying Orupo l?arnsa's Motion to Quash, this Court finds that f)efcndant Grupo Fanrsa has

not denronstrated that it is likely to prevail on the rnerifs irr its Writ of Prohibition.
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n, In partir:ulau, the Mcxigan courl previously apÞroved the scrviue of thç Ílumr¡tons

anrl Cornplaint upon Þefbnd¡rnt Cìrupo [anrsa and issuetl a "Celtifioate" approving such service ol

pfoc0rrs.

O. I1'lS; ÍIHIì.HIÌY ORDERED, ADJUDCìED A'NI) DHCRI}I]þ tl'¡r¡t Þcf'endnnt Gruptr

li'arn.sa's Motior¡ is DliìNI[iD,

ffiITHß

f'l IS S() öRDïÌRËD Uris./f''¿ay of'August, 20l5.

DISTRIC COUR'I' JIJDOIï

Subrnitted by:

GOOTD PATTERIION

ír,{:it.$ llAf'tfi
,J l,l 11 ( ¡ ll:, t N i.ïIl{ l{) T t}t)tj}i'}', tt U ¡;*¡q1¡¡1ti t't r -r+

Ilv
Kelly I. lisq.
Nevacla []ar No. 6238
1975 Village Centor Clircle, Surits 140

l,.as Vegas, Ncvacla 89134
A t t o r neys fo r I> I a ln t df

T{il:VTÏ:WTI)I) I}Y¡

FIìNNEMORE CTIAIC, P.C.

By:
l'1. Ilyrcl, ITsq.

Novada BavNo. 1633

300 S, Fourth $tleet, $iuite 1400

f.,as Vegas, NV 80101
Á t I o rn ey ./br D afe nda n ts

z
(i:\KJtl\l()l t\022\Pld8r\Â.14"7061t6.C\l)rnlls\Ordcr lhrryirrg ürrrpo'rt Motlorr lo Stôy ltrocccdln¡¡r vl.doo
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lilCl'lvlrll 0, tlylìf)

/\il0 z ,:Í 20lti
IN THII stJIlllDM]I oouRT oF TlIn s'I'A,.[a orÀflYrôr/1i'"loþþ

GIìUPO IIA.MSA, ,S.A. D]l) C.V.,
Pel;itione r,
vg.

TÏI D IIÏGTI1]II .I UDTCIAL DISTIIICT
COURT O:F''.ll{tl STATIJ O.t' NITIVADA,
IN AND :f'OR 1lï:tll COïIN'IY ()lr
C LA.tlK.; AND'I'Hl-l ITONOIìAI3 l ,n IìOl3
BA R,N, DTS'I'RTCiI].'] LI:D G.D,

Iìcspondenfs,
¿rncl

B.II. UNO, I,LC,
.Re¿rl Party :in ïrrterest.

No. 68626

F[[-ffi[}
AU{} ? î 2fi5

'f fi/\(;lH l/.. Lll.l0f:l,tAN
(.)l: Ul)l(l:hlli 0()llll'l'c

tlY

SunnuM¡ Counr
OF

NÉv^D^

2ßDlllt G.RAN'I'I.NG il.'.lt)MllQItA.l:tY S:I.'AY AN.D .Dl.ltllÇI'lNQ ANSWU.II

i['hi.s original petil;ion ftr:r ¿r rvrit of prohibition chalkrngus a

district court order denyirrg a rnotic¡n l,o quash ¡lervi.cc of'¡rr:'ocess anil

sct;ti.ng a deaclline to file an answer Lo ¿¡ cornplaint. Petiti.oner h¿rs filed an

elnel:gency rnoti.on fo str.ry the districl; courL's oy'cler pen<{ing lhis court's

resoir"rtion of l;hc wri.t petition, ancl real party irr interest has filed an

opposil;i.on.l lTavi.ng consiclerecJ the motjon ancl oppnsition, we cr.rncìrrcle

that a temporary stay ,is wamantect ¡relrd,ing receipL ancl co¡rsidet'aüion of

petitioner"s reply. See NRÂP fl(r:); Itritz llansen, A/ S u, Iligh,tlt, ,Ju,cJiciøl

Dist, Ccturt, 116 Nev.6liO, 6ll.8ct 982 (2000), Accordingly, wc tcmporarilv

It'llhe oppos:itiorr requests thaL a bond of'$i.1",000,000 bo r:oquir'ed as a
con.cliticln of any sLay. It is not clear whether tJ:re districl, courl, Ìrils ycrl;

considered the pT'oper rlmou¡it of any supersedeas bond. NI{A[' 8(aXlXB).
Wc ir¿rvrl roul,inely recogniz,erl t;h¿lL l;he rljsl;r'i<f; <:rxtr'1; is tlcl;tclr sujterl for'
rnalring supersedeas bond dctcrminatj.ons. See Nelso n u. I"Ieer, .12.1. Ncv.
gÍ12, 936, 1 22 P.lld 1.2,52, 

"1.264, 

(2005).

(o) loaTÂ rr{üþo ts-zsl)vt
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stay the district court's "Order Denyiug Defen.dant Grupo lramsa's Moti<¡n

for Order to Quash Sor:vice of Process and Setting Deadline to File an

Answer to Cornplaint" in Eighth Judicial District Court Case No, A-14-

706336-C pencling' further order of this court.

Additionally, having considered the petition and reviewed the

documents subrnitted with it, it appears that an answer to the pctition

will assist this court in resolving the matter.z Therefore, real party in

interest, on behalf'of respondents, shall have 30 ctays from the date of this

order within which to file an answer, including authorities, againsl;

issuance of the requested writ. Petitioner shall have 15 days from service

of the answer to file ancl serve any reply.

It is so ORDERED.

c.J.
HardesLy

Douglas

2It appears the district court ruled as a matter of law that service
was sufficient, based uporl the Mexican court's certificate that the service
complied with Mexican law and the Hague Convention, but did not resolve
the factr.ral dispute over the authority of Ms. Martinez to accept service or
resolve whether service satisfied due process uuder Nevada
law. Therefore, we have concenls as to Lhe documents subrnitted that bear
on the issue of due process not shared by our clissenting colleague.

J

SUPR0MI Counr
OF

Nltvr\ol
2

¡o¡ rrlrr cSþ
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CI'IERRY, J., dissenting:

While the rnajority reli.es solely upon Grupo's affidavits to

clispute wheLher Ms. Martinez was authorized to accept, service on Grupo's

behaif, the record indicates that this evidence, along with evidence to the

contrary, was presented to the district court ancl the clistrict court

n.onetheless found as a matter of fact that IJno properly effectuated service

pursuant to the Hague Service Conventiorr's procedures.

,[n consiclering a writ petition, this court gives deference to a
ciistrict cottrt's fhctual determinations ¿¡nd revicws questions of law cle

¡lovo. Gonslei u. Seco¡td Judiciøl Disr^ Court, 126 Nev. 55I, 56?, 245 p.Bcl

1164, 1168 (2010). Grupo argrred Ms. Martinez's employment status to
the district court and presented a declaration frorn Grup<l's legal director

that Ms. Martinez did not have the authority to accept service of process

on Grupo's behalf, Uno presentcd the offîcial certificate from the Mexican

aufh.ority stating that Ms, Martinez was part of Grupo's legal d.epartrnent.

After considering both parties' arguments and evi.dence, the clistrict court

found that Uno properly served Grupo. The district court then ordered"

Grupo to file an answer by Ar"rgust 13, 2015; instead Grupo filed a petition

with this court on Augrrst 14, 2015.

Further, Grr"rpo does not cli.spute thaf; Uno followed proper

Flague Convelrtion procedure and properly relied upotl the certificate

presented from the Mexican anthority. If Uno had failed to follow the

Hagtre Convention and/or constitutional due process it would have

required a diffe¡rent set of facts or a new factual interpretation, which this

court simply cannot provid.e. See Round Hí,il Gen, Im,prouen"¿ent Dist. u.

Newrna,n 97 Nev. 601,604,63? P.2d 534, 686 (198I) (explainins that "an

SuPnsMI CouRf
or

NGVAoA

3
(o) r9r?^ @ù
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appellâte court is not an appropriate forum in which to resolve disputed

questions of fact").

Given the district court's factual findings, the only tenable

legal conclusion is that Uno properly served Grupo. I would accordingly

deny the writ and the motion to stay. t'or [hese reasons, I respectfulty

dissent.

Cherry

cc Hon. Rob Bare, District Judge
Fennemore Craig Jones Vargas/Las Vegas
Levinson Arshonsky & Kurtz, LLP
Goold Patterson
Eighth District Court Clerlç

J

SuPhoME CouR?
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4
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lllN 'll'll"ljltl $itUlPll(lllMtlti (lOtUlt.\T' C))t'ï'ltilìn $'['i\]l'ln OF INlti,V,AlDA

ctilJPo FAI\4S,43 Ít,,A, I)H C,V.' a
lVlcxican oorpor¿ì1.¡ on,

[ìL0t:lVlll] 0, ltYlìl

Alltì t, 4 7.015

Petitioner and Dcfi:nclant, A01l0l\l

SI.JI)ITIìMN CO[JIT'Í' CA$ I]i NO. :

68626

DIS'I'RIC'l' (lOl.Jtl,]" (l/\tin Nü. :

4,14^706336..C

tJr*
VS,

.TIIA 
TìIGI.I'I'I.I JI JDICIAI, DISï'RIC'I'

COUR'I' of'thc $tate of Ncvada, in i¡nd
fìrr the Oor.rntv of'Clark" ancl "l'llll
lJoNot(A Ilt li R.ot3 IBÂR Ii, Disrricr
Cclurl..luclgc,

I{rlsnondenls" " . -..---.... .

t}.l'1. tJNO, LI.,O, a Nevada lirrrited
Iiability Çon'rp¿ìny,

I(cal l)arty in Intcl'cst and
Plaintiff. "

nR [cA lt ltr/\ il{'[v I I\ I NTm RES'll'/pn,A lNù',]f ll [f F' s ()p ìp()s [.x' [ ()h,] I'()
)l'}lll'll'['lt']l()NIi[q'Si [r]MlllltLG[,]NCV M()'['ION IUN¡DXlIt NütAll! 27(c] "['O

ST'/\ V ['tr{,OC I!] I{l D ll N G ¡i 
^ 

GA [NS]f PEI'['ï[O NIf IÌ PIihl D Il N 6
lR,lt'ISOLtLJT'llON ()[i WIItrT'P]l'll'I'X'[ON CFüAX.,|L,IINGnNG $lt]tRVICþl, OIF

PIÌ,OCMSS ON DTJT. It'IItOCilISS G}}TO[JNDS

B.[i, tJno, LLC, as Real Party in Intersst ancl PlaintifT ("Plairrti!!"),

files its o¡:¡rositir:n to Pctitioner's llrnergency Motion tJnder NltAI, 27(c\ to

Stay l)ro<:r:r:dings Pencling Itcsolution of'Writ Petition Challcnging Servioc.

Ï,. ìf I\{'TR,OIDT.JCT'TONI

liorvice of'prooess is not intcnclcd to bc a gamc of¡ çat ancl rnousc.

Il.atl'rer, "[tlhc purpo$;e of'servi<;r: of'pruccss is to apprisc thc clcfr:ndant that

sr¡it has trcçn brought against hinl arrd to give him an opportunity to defbrlrJ."

Ns!l.l_[çl_ul"rp",_.&g1_]Ul,-_lr!d.,.:-$ZUkl19¡]!, 3l I l;.2c179, U3 (2d Cir. I962), l-{erc,

t.herc is no c¡ttcstion that those aims have bccn li¡lfillecl.'l'he Mexisan courts'

¡'eturn of a Certifìcate t¡f Service is prima,fbc:ie evicJenco that sol'vice on

Grupo was rn¿rcle in complianoe wil.h lhc Ffaguc Oonvention (".Çe&yg.L!!g!.")
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A. Gru¡pçr l-tas.,]l.jail"qd[e-ga-tþfo the Stanclards for a Stay.

l'he issu¿rncç of a stay is an extraordinary renredy grarrtecl only if
cIearly warrantcc{, fltj_tA[{anS_c¡*A/$_y-p.j.,t!-çL, 6 P.3cl 982,9f36, II6 Nev,

ó50 (2000). Despite Grupo's contention, prior to issuance of a stay, (irupo

must still show sotne likclihood of success. As stated in l{ansen, Grupo

must oopresent a substantial case on the rnerits . . . ancl show that the balanoes

of'equities weighs heavily in favor of granting the stay.o' l'lcrc, Orupo has

made no such showing.

In þlanscn, Hansen filed a writ challenging the clisürict coltrt order

clonying its motion to quash service of' proccss for lack of personal

jurisclicticrn. Harrscn, 6 P.3d 982,983, ll6 Nev. 650 (2000). l.Iansen then

filed a tnotion to stay the clistriot court proceedings perrding resolution of the

petition. l"he Nevacla Suprerne Court held that ar stay was not warranted. Id.

A¡rplying the N'IìAP B(c) fa<;tors, the Cor.ut helcl that participating in the

proceedings ancl incurring litigation expenses are neither irreparable nor

scrious harnr. I?urther, the Coult fbund that Harrsen w¿ìs not likely to prevail

o¡r the nlerits since [{ansen's argurnent was contrary to well-establishcd case

law and that such extraorclinary reliel'was unwarranted. Id. at 987.'l'his case

is no clifftrent. The fhct that a portion of this case discr.rssed a general and

s¡recial appc¿ìrance cloes not make this case inapplicable, as Grupo woulcl

like this Cor.rrt to lrelievc.

B. l'u uld Not V Service Neecl Not Satis N
[,4w, Orrly the Convention, Which Grupo Concccles Occurred,

The service provisions of the Convention take prececlence over

conflicting Nevada procedural rules, Article VI of the LJ.S. Constitution

establishes that treatics arc the supreme law of the land, binding upon states,

'l'he Ct¡nvention is recognized with status equivalent to a treaty. See

3
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