20

Tech, dne.,” 840 F.2d 685 (9™ Cir. 1988)) for the proposition

that due process is satisfied only by serving an agent, officer or
representative highly  integrated  within Grups, are  inapplicable  and

irrelevant. See, e, Marcantonia v, Primorsk Shipping Corp,, 206

i

Fosuppdd 54 (Mass, 2002) (country in which service is being made s
country whose laws should be obeyed; since Russian corporation was served

m Canada, Canadian law govermed service of process); Macivor v. Velvo

i of America, Ine., 471 So.2d 187 (Florvida 1985) (reversed order

P

quashing serviee, finding Supremacy Clawse precmpts Florida  statute

governmg service; servies made under Convention), YVolkswagenwerk, 486

L&, at 699 (by virtue of the Supremacy Clause of U.5. Constitution, the
Convention “pre-empts inconsistent methods of service prescribed by state
law in all cases to which it applies.™).

As indieated above, 1015 undisputed that Plainuff complied with both
the Convention as well as the internal laws of Mexico when it served Grupo,
Further, the Central Authority’s return of a4 Certificate of Service (which is
blessed by the Mextcan court) 1s prima facie cvidence that service was made

i compliance with Mexican law.  Northrup King Co. v. Compania

Productora_Semillas Algodoneras Selectas, 8 AL, S1 F.3d 1383 (8™ Cir,

1995) (a completed certificate returned by &Spanish Central Authority is
prima Jucie evidence  that process was served in compliance with the

Convention); Unite Nat’l Retirement Fund v, Ariela, Ine., 643 F.bupp. 2d

328, 334 (5.12.NY. 2008) (Certificate 15 prima facie evidence that service

complied with Mexico's internal laws).

1 Although inapplicable, in liclat, court allirmed a default judgment served
upon a “receptionist” after receptionist claimed no one was at Biclats office
Lo accept service, stating that FRCP 4 is a flexible rule that is liberally

construcd so long as a party receives sufficient notice of the complaint,

0076
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therein. Moreover, Grupo was also aware of the prior action and participated
in a formal mediation with thewr wholly-owned subsidiary - Famsa, Plaintiff
has made efforts to avold a default against Grupo and has requested that they
actively participate in thiz case. Plaintiff requested that Grupo's altorneys
agree to accept service on behalf of Grupo — which was denied. Thus,
Plainttft was forced to go through the time-consuming and expensive
process of serving, Grupo in Mexico under the Convention and internal laws
of Mexico. In addition, and as more particularly defaifed in the Gonzaler
Declaration attached as Exhibit A to Plaintdffs Opposition 1o the Motion 1o
(Quash, the court process server in Mexico refused to perform service on two
oceasions unt Plaintiff provided additonal evidence to the Mexican court -
which court then authorized service at the address listed in the Summons.
the opportunity to be heard., These protections have been more than satisfied
in this case, Grupo’s dilatory tactics to evade serviee and delay must be
stopped. Tt is certainly reasonable to require Grupo to defend a suit in
Nevada following the breach of lease and guaranty for a Nevada commercial
premises where Fansa and Grupo elected to do business,

Finally, it is uncontroverted by Grupo that service of process
as the Declaration of Celso Gonzalez, 44 9-11, Exhibit A (Mexican faw docs
not require service on a corporation be made on someone who is authorized
by the corporation to receive serviee of process and Article 69 of the Civil
Frocedure Code for the State of Nuevo Leon permits service at the domicile
assigned for such effect by Court appointed process service).

. There is Mo Harm by Denving a Stay Since Damapes Are Already
Beine Litgated by the Same Set of Allorneys for Famsa.

The ultimate issue in this case 15 damages following Famsa and
7
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(Case # A-12-672876-7) ($748,394,19 plus foes ($126,712.50) and costs
($7.577.02)) BHee hudgment and Order on Allorney Fees and Costs attached
as FHxhibit B, which Plamtf? requests this Court take judicial notice. Ty
Judgment, afl of which remaing outstanding, was awarded n April of 2014,
and continues to bear interest. Pursuant 1o Grupe’s Guaranty with Plaintiff,
any judgment rendered against Famsa is binding and conelusive against

Grupo to the same extent as 1f Grapo had appeared in such proceedings and

judgment has been rendered agamst it See Guaranly attached as Exhibit C.

"

Thus, a bond in the minimum amount of $1,300,000.00 is reasonable.

il

| tts Own Emerge

AN

Grupo is the party that created the circumstances requiring that this

matter be heard on an emergency basis.  For some unknown reason, Grupo
wailed 24-days after the lower court denied 1ts motion to quash before filing
s motion (© stay with the lower court and 30-days before it filed thig
FEmerpency Motion  for Stay and Writ, Additionally, service ot the
Complaint was made on Grupo in Mexico on March 17, 2015, almost 5
months ago, Other than the Motion to Quash, Grupo has yet to challenge
service in Mexico or otherwise. Thus, given that Grupo has sat on its rights,
there is no emergency nor any reason to stay any proceedings pending a
hearing on Grupo’s Writ of Prohibition.
Iy, CONCLUSION

Given that: (&) Grupo’s due process rights have been satisfied; (b)
Grupo has both reasonable notice and the opportunity to defend; (¢} service
upon Grupo was proper under both the Convention and the internal laws of
Mexico (the Certificate being prima facie evidence service was valid); (d)
the standards for a stay have not been met; and (¢) there is no harm to Grupo
in defending this matter as the damage tssue 18 already being defended by
Grupo’s same set of attorneys representing Famsa (its wholly owned entity),

9
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ARETIDANYITE O KUY J, BIRIRIS M AN ER SUIPPCIRYE
STATE OF NEYVAIDA )
COUNTY OF CLARK. )
!

penalty of perjury that the following assertions are true and correct of my

, Kelly J. Brinkman, being first duly sworn on oath states ander
own personal knowledge:

1. I am an attormey duly licensed (o practice Jaw in the State of
MNevada and am a pariner at the law fiem Goold Patterson, attorneys for
Plaintifl, 8.0, Uno, LLC. This Affidavit is submitted in support of Real
Parly i Interest/Plainiiff”s Opposition o Petitioner’s Emergeney Motion
{nder MRAF 27(e) 1o Siay Proceedings Pending Resolution of Writ petition
Challenging Service,

2. Berviee of the Summong and Complaint was made on Grupo
in Meaxico on March 17, 2015, almost 5 months ago. Other than the Motion
to Quash, Grupo has vet to challenge service in Mexico or otherwise.

3, On June 1, 2015, Grupo filed its Motion to Quash Service of
Process, to which PlaintifT filed its opposition. See Plaintiff’s Opposition to
Grupoe’s Motion 1o Quash Service of Process attached as Exhibit A,

4, On July 14, 2015, the Eighth Judicial District Cowrt denied
Orupo’s Motion to Quash, finding that Grapo was properly served under
both the Convention as well as the internal laws of Mexico {and Grupo’s due
process rights were not vielated), At the end of that hearing, Grupe’s oral
motion to stay was also denied.

5 24-days later, Grupo filed a Motion to Stay with the lower
court {on shortened tme), to which Plaintift filed its opposition,  Plaintiff
filed its opposition thereto (which was not included in Grupo’s Appendix
with the Writ) and attached hereto as Exhibit I3, On July 11, 2015, the
fighth Judicial [District Court denied Grupo’s Motion to Stay.
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12, Purswant to Grupo’s Guaranty, any judgment rendered against
Famsa 1s binding and conclusive against Grupo to the same oxient as if
Grupe had appeared in such proceedings and judgment had been rendeied
agatnst Grupo, See Guaranty altached hereto as Bxhibit C.

FEXECUTED this 219 day of August, 2015,

STATE OF NEVADA )
COUNTY OF CLARIC )
signed and affirmed before me this 219 day of August, 2015 by

welly I, Brinkman.

J?W/« . Lo
} ]\I 'y I’ulﬂm ‘
1 *w
QM ‘;;g:
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PROOK OfF SERVICE

I hereby cortify that §am an employee of the law firm of Goold
Patterson, and on the 217 day of August, 2015 1 served the forcgoing REAL
PARTY IN INTEREST/PLAINTIFE'S OPPOSITION TO PETTTIOMER"S
EMERGENCY  MOTION  UNDER NRAP 27y TO  STAY
PROCEEDINGS AGAINST PETITIONER PENOING RESOLUTION OF
WERIT PETYTION CHALLENGING SERVICE OF PROCERS ON DURE
PROCESS GROUNIDE by enclosing a true and correct copy of the same in a
sealed  envelope, postage  fully pre-paid thereon, and depositing  said

envelope v a maitbox of the United States Post Office, addressed as follows:

TG Christopher Byrd, Esq.

FENNEMORE CRAIG, P.C,

300 &, Fourth Btreet, Suite 14060

Las Vegas, NV 89] ()I

Attorneys for Defendant, Famsa, Inc.
and Grupo Famsa, S.A. de C.F,

I further certify that on the 217 day of August § served the foregoing

REAL  PARTY IN INTEREST/PLAINTIFE'S  OPPOSITION 10

PETITIONERS EMERGENCY MOTION UNDER NRAP 27(e) TO 5TAY

PROCEEDINGS AGAINGT PETITIONER PENDING RESOLUTION O

WRIE PEYTTION CHALLENGING SERVICE OF PROCESS ON DUR

PROCESS GROUNID by hand delivering a true and correct copy of the
same, addressed as foHows;

TO: Distriet Court Judge Rob Bare
Pepartment 32
Regional Justice Center
200 Lewis Avenue
fas Vegas, NV 89155

i gne Wl Govton..-

Anléthployide of Goold Patterson

1
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J MIBAP
Kelly 1 Brinkman, sy,
) Novada Har No. 6238
GOOLD PATTERSON
3 1975 Village Conter Cirele, Suite 140
Las Vepas, Nevada 89134
4 (702) 436-2600 (Telephone)
(702) 436-2650 (J'ax)
3 Kbrnkmandapooldpatterson.com
Attorneys jor Plaintff
0
7 DISTRICT COURT
8 CLARK COUNTY, NEVADA
gl B NGO, LLC, a Nevada Himited Hability CALL NOG A-14-706336.C
0 COMPANY,
DEPT. NGOG XXX
H Plaiiff,
|2 V5. PLAENTIVE'S MOTION FOR QRDER
_ FIXING SUPERSEDEAS BOND IN
: I3 FAMSA, INC., a California corporation; CONNECTION WITH TEMPORARY
2 TAN GRUPO FAMSA, 8.A. de C V., a Mexican STAY PENDING WRIT OF
A corporation, PROVIBITION IN FAVOR OF GRUPO
OB s FAMSA, S.A. DE C.V, ON AN ORDER
5‘§ & is Defendants. SHORTENING TIME; DECLARATION
8 - Iﬁ 6 OF KELLY J, BRINKMAN IN SUPPORT
bowo1 Hearing Date: October 29, 2015
1% Hearing Time: 9:00 a.nm.
)
20 Plaintiff, BE. Uno, LLC (“Plaintf™), by and through its attorneys, Goold Patllerson,
21 hereby maoves this Court [or an order fixing supersedeas bond amount in connection with (e
3 Nevada Supreme CourCorder granting a temporary stay pending writ of prohibition (“Stay ¢
23 i lavor ol Grupo Famsa, S.A. de C V. (CGrupe™.  This motion s made and based upon the
24 fallowing Points and Authorilics and exhibits, Declaration in Support, pleadings, papers, and
25 records an file, and any oral argument presented at the time of the hearing,
26
27
24
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NOYTRCE OF MO TION

T Christopher Byrd, Hug, FENNEMORE CRAIG, 2.0,

Attorney Defendants, Famsa tne. and Grupo Famya, S.A. de v

PLEASE TAKE NOTICH that the undersipned will bring the foregoing Plaintif’s Motion
for Order Fixing, Supersedeas Bond in Connection with Temporary Stay Pending Writ o Probibition
in Favor of Crupo Famsa, §.A. de C.V. on an Order Shortening Time on for hearing on the 29" day
of October, 2014, at the hour of 400 am., in Department XXXAL, tocated at the Regional Justice
Center, 200 Lewis Avenue, Las Vewas, Nevada 89101, or as soon thereafler as counsel may be
heard.

MEMORANDUM OF POINTS AND AUTTIORITIS

I FACTUAL BACKGROUND

On Angust 7, 2015, Grupo filed its Motion 1o Stay All Proceedings Related to Group on
shortencd time, 1o which Plaintiff filed its Opposition on August 10, 2015, A hearmg on Cirupo’s
Muolion to Stay was heid on August 11, 2085, This Court denicd Cirupo’s stay request, Given that
the stay was denied, there was no need 1o address Plaintif®s carlier request for a supersedeas bond,
ar the amount thereof.

On August 14, 2015, Grupo filed an emergency motion to stay with the Supreme Court of
Nevada {Case No. 086263 along with its Writ of Prohibition,  Plaintiff Hled its opposition 1o
Grupo™s cmergency mation to stay on August 21, 2015, and later that same day the Supreme Court
of Nevada issued an arder granting lemporary stay.  See Order Granting Temporary Stay and
Divecting Answer (“Stay_Order”) attached hereto as Exhibit 1. The Nevada Supreme Coutt,
however, suppested that this Court was in a betler position lo determine the amount ol the
supersedeas bond piven this Court’s familiarity with the underlying Factual procecdings. See Stay
Order, footnote 1, atlached hereto as Fxhibit 1. Accordingly, Plaintlt yequests that this Court
determine the amount of hond required in connection with the Stay Qrder pending Grapo’s writ of

prohibition pending with the Nevada Supreme Court,

-
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T LEGAL ARGUMENT
The Suprame Cowrt of Nevada stated in its Stay Order that the distriet court is better suited
for making supersedeas bond determinations. In particular, the Supreme Court stated:

“The apposition requests that a bond of $1,000,000 be required as
a condition of any stay. It is net elear whether the distriet court has
yet considered the proper amount of any supersedeas bond, NRAP
Bla) 1)(13). We have routinely recognized that the district court s
better suifed for making supersedeas bond determinations.  See
Nelvor v, Heer 121 Nev, 832, 836, 122 P.3d 1252, 1254 (200807

seo Lishibit |, lootnote 1,
NIRADP B(a)( 1) provides in pertinent part that
“A parly must ordinarily move first in the distriet cowt for the
following relief:
(B) approval of a supersedeas bond...”
Pursuant to NRADP 82X, the filing ol a bond 1s appropriate whenever a stay may be
ssucd, PlaintifT requests that a bond in the minimum amount of $1,000,000.00 be required in

connection with the Stay Order. This amount is based on the Judgment obtained in (he prior

tigation  (Case Noo A<12-672870-C1) in the amount of $748,394.19 plus attorney  fees

remaing outstanding, was awarded in April of 2014, and continues 1o bear interest

FFurther, under Plaintiffs Guaranty with Grupo executed in connection with the subject
fease, PlainGfCs prior Judgment is both binding and conclusive against Grupo 10 the same extent
that Grupo has appeared in the prior litigation and Judgment had been rendered against it directly.
Bee Guaranty, attached hercto as Exhibit 3. Although Grupo may argue that the accruing, of
mterest may be sulficient o protect Plaintiff, such contention [ails o recognize the difference
between money in- hand versus the right (o collect upon such Judgment, As we have already seen

m this case, Grapo s utilizing every conceivahie road-block to prevent Plaintiff [rom collecting

b Plaintiff requests this Court take judicial notice of these documents filed in Case. No, A-
VA-072870-C pursuant to NRS 47,130,

3
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GOOLD PATTER

maney due it Tollowing both Famsa, Ine.s and Grupo’s breach of leuse and guaranty, Grapo must
be held responsible foy the consequences of its business-decision o breach,  Tmposing a
supersedeas bond on the minimum amount of $1,000,000 simply reguires Grupo 1o answer [or 1ty
breach.
I¥E. CONCLUSION

Plaintiff requests that a bond in the amount of $1,000,000.00 be reguired and that such
hond be posted with this Court no later than (hrec (3) business days following the hearing on
Plainti Ty cost bond request (.e., by November 3, 2015).

DATED this 14" day of October, 2015,

GOOLD PATTERSON

By

Kelly 1. Brivnian, bsq. e
Nevada Bar No, 6238

1975 Village Center Cirele, Suite 140

l.as Vegas, Nevada 89134

Attorneys for Plaintiff’

4
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l DECLARATION OF KELELY J, BRINKMAN EIN SUPPORT
2 I, Kelly ), Brinkman, under penalty of perjury, declare as follows:
3 1. I have personal knowledge of the facts set forth herein, except as otherwise stated,
4 and il catled to do so, 1 could and would competently testify thereto. 1 make this Declaration in
§ support ol Plaintifl"s Motion for Order Fixing Supersedeas Bond in Conneetion with Temporary
) mtay Pendimg Writ OF Prohibition in favor of Grupo Famsa, SA. de C V.
7 2 On July 14, 2015, this Court held a hearing on Grupo’s Motion (o Quash. At that
3 hearing, this Cowrt denied the Motion 1o Quash finding that Grupo has been properly served under
9 both the Mague Convention as well as the internat laws of Mexico and the Grupo’s due process
H rights were not violated, AL the end of that hearing, Grupo, through its counsel, made an oral
Il motion ta stay the ruling, which was denied.
12 3 Defendants have previously informed PlainGff that Famsa’s assels are fully
13 encumbered by a foan made by Grupo to Famsa, Thus, it is reagonable o infer that Group s the
14 only defendant with unencumbered assets sufficient to cover Plaintiffs judgment (both in the prior
o 13 litigation and any judgment obtained in this matter),
& , } Lo q, Neither Famsa nor Grapo have paid rent (or any amounts on the prior Judgment) to
;‘,’ .('55 17 PMaintift since November 2012 (the tast time Famsa paid rent o Plain 1), Famsa®s representative
[ has informed Plaintift that all of Famsa's assets are encumbered by a loan made by Grupo,
149 Plaint s only reat chance of recovery in this matter 1s o obtain a judgment apainst Grupo., Thus,
20 any slay ol the proceedings against Grupo will frustrate Plaintiffs efforts to pursue Grupo lor its
21 obligations under the Guaranty and following famsa’s breach ol lease,
22 5. in the prior litigation with Famsa over the breach ol lease and guaranty (Case No.
23 A-12-672870-C), Plaintifl was awarded a Judgment in the amount of $748,394.19 plus atorney
24 feas ($126,712.50) and costs ($7,577.02) for a total of $882,683.71.
25 I declare under penalty of perjury that the foregoing is true and comeet.
26 DATED this 14™ day of October, 2015,
27 AJM (; 2 -')'-) i y /
| Lelly I Brifkntan T
28
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[ heveby certily that 1 am an empioyee of the law firm of Goold Patterson, and on the 14
day ol Octaber, 2015, 1 served the foregoing PLAINTIFI?S MOTION FOR ORDER FIXING
PROMIBITION I[N FAVOR OF GRUPO FAMSA, 5A. DI CV. ON AN ORDER
SHORTENING TIME: DECLARATION OF KELLY ). BRINKMAN IN SUPPORT by enclosing
a true and correct copy of the same in a sealed envelope, postage fully pre-paid thereon, and
depositing said envelope in a mailbox of the United States Post Office, addressed as follows:

Christopher Byrd, Visq.
FENNEMORE CRALG, 1P.C,
300 S, Fourth Street, Suite 1400
Las Vepas, NV 89101

Attorneys for Defendants, Famsa, b,
and Grupo Famsa, S.A. de OV

Al ditployee A Goold Patterson
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Electronically Filed

10/23/2015 G4:10:46 PM

oPPs O@f@ N A
Christopher Byrd, lsq., NV Bar No. 1633 e

FENNEMORE CRAIG, P.C, CLERK OF THE COURT
300 8. Fourtl Street Suite 1400

Las Vegas, NV §9101

Telephone: (702) 692-8000

Facsimile:  (702) 692-8099

H-Mail; chyrd@fclaw.com

-and-

Richard [, Arshonsky, Iisq., NV l3ar No. 4518

LEVINSON ARSHONSKY & KURTZ, LLY

FA303 Ventura Blvd., Suite 165

Sherman Qaks, CA 91403

Telephone: (818) 382-3434

Facsimile: (818) 382.3433

F-Mail: rarghonsky@glaklawyers,.com

Attorneys for Defendart FAMSA, INC. and Specially Appearing
For Defendant Grupo FAMSA, S.A. de CLV,
DISTRICT COURT
CLARK COUNTY, NEVADA

B UNQO, LLC, a Nevada limited liability Case No.: A-14-706336-C
company,
Dept, No.: XXXII
Plaintiff,
DEFENDANT GRUPO FAMSA, 5,A, de
Vs, C.VS OPPOSITION TO PLAINTIFE B.15,
" . . . UNO, LLC*S MOTION FOR ORDER
FAMSBA, INC., a California corporation; FIXING SUPERSEDEAS BOND IN

GRUPO FAMSA, S A, DE C V., a Mexican

corporation, CONNECTION WITH TEMPORARY STAY

PENDING WRIT OF PROHIBITION

[efendants,

Defendant GRUPO FAMSA, S.A. de CV. (*Grupo™, by and through its undersigned
counsel of record, Fennemore Craig Jones Vargas in assoclation with Levinson Arshonsky & Kurtz,
LLP, hereby opposes Plainff BE UNO, LLCs (“Plaintifl™) Motion for Order Fixing Supersedeas
Bond in Connection with Temporary Stay Pending Writ of Prohibition (“"Motion™} as follows:

L. INTRODUCTION

In 2014, Plainti{l obtained a judgment against the Defendant FAMSA, Ine, ("FAMSA™), a
tenant of a commercial property, for FAMSA’s breach of the lease with Plantiff.  Grupo, the

guarantor under the lease, was dismissed from the earfier action after the Court granted Grupo’s

TAYAGWI06EY. 1/034510.0001 1
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motion to quash service of the summons and complaint.  Importantly, Plaintiff’ proceeded Lo

judgment against FAMSA and gof against Grupo,

Plaingfl then (iled this action secking additional damages against FAMSA (occurring after
the last judgment because the lease contained no acceleration clause) and again named Grupo as the
guarantor under the lease. Grupo moved to quash service, which this Court denicd.  After this
Court denied Grupo’s motion to stay the action, Grupo filed a Writ of Prohibition o the Nevada
Supreme Court, which pranted a stay.

By this Motion, Plain(ifY is asking this Court for an order fixing a supersedeas bond while
the Supreme Court decides the issue of whether service on Grapo was proper. For several reasons,
the Court should deny Plaintifs Mation, First, the purpose of a supersedeas bond is to prescrve the
status quo while a party appeals a judgment. Here, Grupo’s appeal is not of a judgment; rather,
Grupo has appealed the preliminary issue of service of the summons and complaint. Requiring a
supersedeas bond will not preserve the status quo; it will secure a judgment for a case against Grapo
that has not proceeded past the pleading stage, See §§ITA and 13, infra.

Morcover, Plaintifl®s attempt to tie its Motion (o a prior judgmen( obtained against a third
party (the tenant, FAMSA, Inc.) is equally improper. IT FAMSA was appealing that prior judpment
and secking a stay, perhaps a supersedeas bond would be proper, Tere, Grupo was not a party to
the prior action and, therefore, no bond is authorized. See §11C, nfra.

Finally, the law cited by Plaintiff is misstated. A supersedeas bond, even when procedurally
proper (which it is not here) is not mandatory but discretionary. Moreover, Plaintiffs suggestion
that the Nevada Supreme Court is somehow directing this Court to decide the bond issue at this
time is unavailing. See §11D, infra. Por those reasons, the Court must deny Plaintiif’s Motion in its
entirety.

II, LEGAL ARGUMENT

A, THE COURT SHOULD DENY PLAINTIFI’S MOTION

I. The Purpose of 2 Supersedeas Bond

It is black letter law that a supersedeas bond is appropriate only on appeals (o slay execution

of a judgment. See SUPERSEDEAS BOND, Black's Law Diclionary (10th ed, 2014) (defring

TIRAY 0070669 1A034370.000 2
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supersedeas bond as “an appellant’s bond to stay execution on a judgment during the pendency of
the appeal™); see also Nelson v, Heer, 121 Nev, 832, 834, 122 P.3d 1232, 1233 (2005) ("a
supersedens bond posted under NRCP 62 should usually be set in an amount that will permit full
yertisfaction of the judgment™),

Indeed, “the purpose of the supersedeas bond is to preserve the status quo”™  Cuiroz v,
Dickerson, 2013 WL, 5947459, at *1 (D, Nev. Nov. 1, 2013); see also Bemo USA Corp. v, Jake's
Crene, Rigging & Transp, Int'l Ine., 2010 WL 4604496, at *1 (12, Nev, Nov, §, 2010) (stating that a
supersedeas bond “is a purely procedural mechanism to preserve the status quo during a stay
pending appeal™).

2, A Supersedeas Bond is Procedurally Improper Beenuse Grupo is Not Appealing

From a Judgpment

Here, Grupo is not appealing from a Judgment; rather, it is appealing from this Court’s denial
of Grupe’s motion to quash, Therefore, by definition, a supersedens bond is procedurally improper
in this action at this ime.  Since this is a preliminary matter in the case, and ot a judgment, a
sunersedens bond cannot be required here, and impesing & supersedeas bond would not *preserve the
status quo,” but would instead require Grupo to secure a judgment for which no court has found it to
be liable. This completely contradicts the purpose of a supersedeas bond.

3 Plaintiff’s Attempt to Use a Priox Judgment Against a Thivd Pavty is Improper

It appears that Plaintiff is attempting to use the prior judgment it obtained against FAMSA
to somehow persuade the Court that a supersedeas bond is proper, Plaintiff’s argument is wholly
without merit,  As Plaintiff knows, Grapo was sof a party to the case Plaintiff mentions in ils
Motion (Case No. A=12-672870-C) because the district court found that Chrupo was nat served
property. See Qrder Granting Motion to Quash Scrvice dated March 18, 2014, attached as Joxhibit
A. Therefore, there has never been any judgment against Grupo.

4. Plaintiflt Misstates the Law in s Motion

Plainti(F misstates the faw in ity Motion when it states, “pursuant to NRAP 8(2)(13), the filing
ol a bond is appropriale whenever a stay may be issued.” See Uno’s Motion, p. 3, 1. 12-1 1. To the
contrary, that rule states “the court may condition velief on a party’s filing a bond ov other

TRAY/I0973660.1/034570.0000 3
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appropriate security in the district court,” NRAP(a)(2)(1). Thus, it is within this courC’s discretion
to determine whether a supersedeas bond is appropriate in this case. As set forth, supra, no basis
existy 10 impose a bond upon Grupo,

Mareover, Plaintiffs suggestion that the Supreme Court is directing this Cowrt to decide this
issue is misplaced. The Supreme Court, tn its footnote, merely stated that it was unclear whether
this Court made such a determination.,

. CONCLUSION

A supersedeas bond pending Grupo’s appeal of this Cowrt’s denial of Crrupo’s motion (o
quash service is improper.  Grupo s not appealing a judgment and no judgment against Crupo
exists. Therefore, the purpose of a supeesedeas bond is not served.  As Plaintiff’s atlempt to
“secure”™ a polential judgment with a supersedeas bond is withoul legal or factual basis, Grupo
requests that this Court deny Plaintiff’s Motion,

DATED this 23" day of Qetober, 2015,

FENNEMORLE CRAIG, P.C.

..J//M,M'lw“ . /J )u( )

Christopher Byrd, Fsq. (No. 1683)

300 8. Fourth Street Suite 1400

Las Vegas, NV §9101

Telephone: (702) 692-8000

Facsimile:  (702) ¢92-8099

E-Mail:  ¢hyrd@@fclaw.com

-and-

Richard | Arshonsky, Fsq., NV Bar No. 4518
LEVINSON ARSHONSKY & KURTZ, LLP
15303 Ventura Blvd., Suite 1650

Sherman Oaks, CA 91403

Telephone: (818) 382-3434

Facsimile:  (#18) 382-3433

BE-Mail:  rasshonsky(@laklawyers.com

Attorneys for Defenclant FAMSA, INC. and
Specially Appearing For Defendant Grupo
FAMSA, S.A. de C V.

TIAAY 0070669, 1 /034 5700041 4
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CERTIFICATE OY SERVICI

Pursuant to NRCP 5(b), I hereby certify that T am an employee of the law firm of
FENNEMORE CRAIG, P.C. that on 23" day of October, 2015, 1 served a true and correet copy of
the document deseribed below on the parties listed by the method indicated at the addresses set forth

for said parties:

Document Served: DEFENDANT GRUPO FAMSA, 5.A, de C.V.'S OPPOSITION
TO PLAINTIFF B.E. UNO, LLCS MOTION FOR ORDICR
FIXING SUPERSEDEAS BOND _IN _CONNECTION WITH
TEMPORARY STAY PENDING WRIT OF PROIIBITION
Kelly T. Brinkman, Iisq. [X] Via [i~service
Goold Patterson [ ] Via U8, Mail (Not registered with
1975 Village Center Circle #1140 CM/ECE Program)
Las Vegas, NV 89134
TIAY 0970669, 1034570.0001 5
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| RIS
Kelly J. Brinkman, Faq.
2 Nevada Bar No. 6238
QOOLD PATTERSON
3 1973 Village Center Cirele, Suite 140
Las Vegas, Nevada 89134
4 £702 4362600 (Telephone)
70‘2; 436-2650 (Fax)

5 khrinlonm@gooldpattersomn com
Attorneys for Plaintiff

6
v DISTRICT COURT
& } CLARK COUNTY, NEVADA
9 B.E, UNO, LLC, » Nevada limited liability CASE NO. A-14-706336-C
10 company,
DEPT, NO., XXX
2 1 | Pluintiff,
@ PLAINTIEES REPLY IN SUPPORT OF
5 12 V8, ITS MOTTON IO ORDER FINING
ﬁ: a SUPERSEDTAS BOND IN CONNECTION
§ ":';' 13 FAMBA, INC., a Catifornia corporation, WITH TEMPORARY STAY;
#iE 14 GRUPO FAMBA, 5.A. do C.V., s Mexican DECLARATION OF WARREN
j.;,- corparation, BELLOGG IN SUPPORT
15
g = Defendants. Hearing Date: October 29, 2015
g 16 Hearing Tirne: 9:00 a.m.
g Plaintiff, B.E. Uno, LLC (“Blainfiff™), by and through its attorneys, Goold Patterson,

18 1 hereby files this Reply in Support of its Motion for an Order Fixing Supersedess Bond Amount in
19 comection with the Nevada Supreme Cowrt order granting a temporary stay pending writ of
20 prohibition ("Btay Quder™ in favor of Grupo Famsa, 5.4, de CV, (“Ciupe™). This reply {3 made
21 ated baged upon the following Points and Authorities snd exhibits, Declaration in Support,

22 pleadings, papers, and records on file, and any oral argument presented at the tme of the livaring,

23 MEMORANDUM OF POINTS AND AUTHORITIES
24 1. INTRODUCTION
45 Despite the denial of an order quashing service upon it as well as the denial of o stay in this

26 | Cowrt, Grupo obtained a stay in the Nevads Suprane Court io connection with its Wiit of

27 Prohibition. Such stay, which has been pending since August 21, 2015, has stayed all proceedings
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1 against (Grupo relating o & breach of lease case (liability already determined). Crrupo has so far
2 obtained thia stay without the posting of a bond. Pursvant to NRAP 8(2)(k), the filing of a bond i3

3 warranted,

4 11, FACTUAL BACKGROTUNIN
5 1. On February 25-Febrnary 26, 2014, Tudge Mark Deton oonducted a bench frial in
6 Case No. A-12-672870, by and between Plaintiff and Famss, Inc. (“Famsa™), the subsidiary of

~F

Grupo (and tenant under the lease puaranteed by Grupo),
2. During the litigation, Judge Denton found that the tenant was Liable for breach of
Jease 1o Plaintiff and awarded Plantiff damaeges in the amount of $8B82,683.71 (which amount

10 includes attorney fees and costs). See Exhibif 2 to Plaimiff"s Motion.

A CIRCEE, SUSTE 140

EE 11 3. The amount awarded was hased on the fact that Famsa had failed to pay any rent to

" {«3 12 Plaintiff since November 2012, about the time Famsa vacated the leased premises. See Findings of
% gg, 13 Pact and Conelusions of Law, sttached hereto ag Exhibit 4, 443 & 7.
; : 14 4, The amount awarded in the initlal litigation, however, was only from November
ﬁg 15 2012 through February 2014, the date of the trial (finding Plaintiff could not accelerate the remt
5 g 16 through the remaining lease term of October 2020), See Findings of Fact and Conclusions of Law,

§ 17 | Bxbibitd, §72,5and7.

1% 5. This second litigation was brought 1o permit Plaintiff to collect rent from March
19 2014 through the date of trial (subject to offset for new rent received), and 1o confirm Grupo’s
20 linbility for its breach under the Guaranty to Lease, which expressly holds that any judgment
21 obtained against its tenant “shall in every and all aspects bind and be conclusive against Chunrantor
22 1o the same extent as if Guarantor had appeared in any such proceeding and judgment herein had
23 been rendered against Guarantor.” See Guaranty attached to Flaintift's Motion as Exhibit 3,

24 6. Neither Famsa nor Grapo have paid any rent to Plaintiff since November 2012, a
25 |} petiod of almost three years, Nor has any amount been paid to Plaintiff on account of the

26 Judgment obtained in April 2014 ~ igsued a litfle over 18 months ago. See Decloration of Warren

27 .
! Plaintiff requests that this Court take judicial notice of the svents occurring in the prior
28 | litigation (case No. A-12.672870.C), as referenced herein pursuant to NRS 47.130.

GALIEN01IGZ2PRIA-14.706336-CADMNAR aply to Matlon to ¥ix Suporaedsus Bend in Gounvotfon with Temp Sty (v3).dov
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Kellogg, §91 & 5, filed contermporaneously herewith.

7. Three years later, and despito not seeing & dime from either Famsa or Grupo, Grupo
(ag well as Famnsa) continties 1o play games and delay honoring its obligations fellowing the breach
of lease and sbandonment of the subject leased premises.

g, On August 21, 2015, Grupo obtalned a stay of the Qrder Denying itz Motion to
Quagh enterad by this Court, See Qrder Granting Temporary Stay and Directing Angwer (*Stay
Order™) attached 10 the Motion as Exhibit ),

9, In that Stay Order, the Nevada Supreme Court suggested that this Court was in o
better posttion to dotermine the axnount of the supersedeas bond given this Cowrt’s familiarity with
the underlying factual proceedings. See Stay Order, fnt. 1, attached to the Motion as Exhibit 1.

10 Accordingly, Plaintiff requests that this Court determine the amount of bond
required in connection with the Stay Order. |

ITL. LEGAL STANDARD

The Supreme Court of Nevada stated in its Stay Order that the district court Is betier suited

for making supersedeas bond determinations. Int particular, the Supreme Court stated:

“The opposition requests that n bond of $1,000,000 be required as
# condition of any stay. It is not clear whether the district court has
yet considered the proper amount of any supersedeas bond, NRAP
8(a)(1)(B). We have routinely recognized that the district cour! is
betier suited Tor making supersedeas bond determinations. See
Nelson v, Heer, 121 Nev, 8§32, 836, 122 P.3d 1252, 1254 (2005).”

See Hxhibit 1, foothote 1,
NRAP 8(a)(1)(B) provides in pertinent part that;
“A party must ordinarily move first in the district cowt for the
following relief:
(B) approval of 4 supersedens bond...”
Pursuant to NRAPF 8(2)(E), the filing of a bond is appropriate whenever o stay may be
jssted, Plaintlff requests that a bond in the minitawm amount of $1,000,000.00 be required in
connection with the Stay Order, This amount is based on the Judgment oblained in the prior

litigation (Case No, A-12-672870-C) in the smount of $748,394.19 plus attorney fees

3
GARIIV 01 S0P A T4 F06336-CNDutelteply ta ifotion 1o Fix Snpervtdons Bond in Connstlon with Tamp Jay (+2).do¢
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($126,712.50) and costs ($7,577.02) awarded for a total of $882,683.71. See Judgment (Pxhibit 2)

and Order on Attorney Fees ond Costs. This Judgment, all of which remaing outstanding, was
awarded in April of 2014, and continues to bear interest.
IV,  LEGAL ARGUMENT

This is nothing but & game of cat-and-mouse by Grupo (and Famsa) 10 delay the inevitable
- paying damages to Plaintiff following the business deciston by Grupo to abandon the subject
leased premises (a breach) prior to the end of the lense term. Liability for the breach of lease has
already been determined. Further, & Judgment in the amount of $882,683.71 (which includes
attorney fees and costy) has slready been issued. See Judument, Exhibit 2 to the Motion and
Exhihit 4, Findings of Fact and Conelugions of Low. The last and only payment (o Plaintiff was
made for rent due in Ocetaber 2012 — more than three (3) years ago. Absolutely no payments
have been made on account of the Judgment. See Kellogg Declaration, Y44 & 5. By Grupo's
game playing and legal maneuvers, Grupo, and its subsidiary, have avoided paying anything to
Plaintiff as a result of their breach/default. Bnough is Enough! These games must stop,

To the extent Grupo electy to continue this gamesmanship, it must put up a stake in the
game — namely, a bond to protect Plaintff for the damages it has acerued and continues to accrue
following such breach.

Pursuant to NRAP 8(2)(E) as well azs the Stay Order issued by the Nevada Supreme Court,
g bond determination is not only appropriste but warrented, Plaintiff has walted over three (3)
yeurs without seeing o dime. A stay hag already issued and been in place since August 2015,
without & bond having been posted. How much longer is Grupo going to be able to avoid the
consequences of 1k own actions?

n reviewing the Stay Order, the Nevada Suprems Cowt has already provided its initial
guldance to this Cowt about the issuance of 4 bond, In particular, the Nevada Supreme Court
stated:  “It is not clear whether the district cowmt has yet considered the proper amonnt of any
supersedeas bond,” See Stay Order, fint 1 (emphasis added), Exhibit | to the Metion. Implied in
this footnote, ig the notion that a bond is appropriate and that this Court merely needs to determine

the amount of such bond. Grupo Las failed to introduce any evidence o counter the requested

4
GAKIEV 61 5\022\PI g\ A= 14-T06336-C\Draft\Faply fo Mutivn fo Fin Suporaedans Bong fn Conuectlon with Terp Stay {v.2)hdos
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1 bond amount of $1,000,000 (Instead putting all of ity epps in one basket by claiming a bond is not

2 required despite having been issued a stay). Morcaver, NRAP 8(2)(E) clearly permits this Court to

(%)

condition the lssuance of a stay upon the posting of a bond.  Jee NRAP $(2)(E) (“The court may

condition relief on a party’s filing a bond or other appropriate security in the district court,”™),

A=

| Further, the cases cited by Grupe 1o avoid the pesting of a bond ave inapplicable 4 such
cases all relate to o bond determinetion under NRCP 62 and not NRAP 8. NRAP 8 specificully

deals with & stay pending resolution of weit proceedings. To permit Grupo to avoid the posting of

ST o ~1 D LA

a bond et still obtain the benefits of a stay, especially without having to show why a waiver of the
E bond requirement is justified, cannot and should not be condoned. Plaintifif has been forced to

10 forgo discovery as well as being prevented from taking other astion aguinst Grupo since tssuance

%: 1 of the stay. See Kellogg Declaration, 46, Meanwhile, both Grupo and Famsa have been allowed
;gg 12 to avoid paying rent and damages to Plaintiff since Qetober 2012 — 3 yesrs and counting. It ia
% g 13 entirely appropriate to hold (Grupo accountable to Plaintiff by ordering Grupo to post & bond in the
& i
g€ 14 minimum amount of $1,000,000.00, Let's put a stop to Grupo’s games!

Bg 15 V.  CONCLUSION
Eg 16 Plaintiff requests that a bond in the amount of $1,000,000,00 be required und that such
é 17 bond be pogted with this Court no later than three (3) business days following the hesring on

18 Plaintiff's cost bond request (i.e., by November 3, 2015,
19 DATED this 27" day of October, 2015.
20 GOOLD PATTERSON

21 3
' By: I T . m__Z-ﬂ..-:—-—nmm
22 Yelly J. Bﬁn amian, Bsq,

MNevada Bar No, 6238

& 1975 Village Cemer Circle, Suite 140
94 Las Vegas, Nevada 89134
Attornays for Plaintif)
25
26
27
28
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! DECLARATION OF WARREN KELLOGG IN SUPPORT

2 I, Warren Kellogg, declare and state:

3 L. I have personal knoswhedge of the fucts set forth herein; I um competent to testify 1o
4 | those facts; and I make this Declaration in support of Plaintiff’s Reply in Support of its Motian fbr
5 1 Order Fixing a Bond in Comnectian with the Stay Pending Writ of Prohibition, of which this
6 | Declaration is attached.

7 2, I am {he managing member of B.K. Uno, LLC ("Landlord™), the ewner and Jandlard
8 | ofa shopping center looated south of the southiesst comer of Bonenza Road and Eastorm Avenue

9 known as Bonunze Bast Shopping Center (the “Shopping Center™) in Fas Vegas, Nevada, I have

10§ served in the capa.aitj} 0F o managing member since April, 3, 2003,

% ;‘é 1 3 In my capacity as & menaging member of Laadlord, I have acosss to and personal
) ¥ g 1 knowledge of the matters stated herein, and, i necessary, could und wauld tostify thereto,

? gg 13 4. Neithar Famasa nor Grupo have paid any rent to Plaintff since Noevember 2012, a
é‘; §E 14 period of almost three years,

gf’; 15 5. Further, no wnount has been patd to Plaintiff on scoount of the Judgment obtained
§ Eg 16§ in April 2014 ~ issued a little over 18 months ago,

f{.;:; § 17 6. Pluintitf has been foreed to forgo discovery as wall as being prevented from taking

18 other action against Grupo since issusnce of the stuy,

19 I declare under penalty of perjury undey the laws of the State of Nevada thar the foregoing

20 s trye and correct.

21 Executed this 4 7%{1&5! of October, 2015.

& M Cansam. [, 1‘5@%%
23 ol erren Kellowe

WARRI."N KELLOGG

24
23
26
27
28

)
a:\u“u\wmm\umuop\scmuuwmvhﬁm to Flx Suparsedens Bon i Cofmeotlon wits Totnp Sy (v.2).doa
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l CERTIFICATE OF SERVICE
) | HERERY CERTIFY that I am an employee of the law firm of Goold Patterson, and on
3 1 the 27" day of October, 2015, I served the foregoing PLAINTIFF'S REPLY IN SUPPORT OF
4 ITH MOTION FOR QRDER FIXING SUPERSEDEAS BOND IN CONNECTION WITH
TEMPORARY STAY; DECLARATION OF WARREN KELLOGG IN SUPPORT by enclosing a

5
6 true and correct copy of the same in & sealed envelope, postage fully pre-paid thereon, and
7 | depositing said envelope in a mailbox of the United States Post Office, addressed ag follows:
g Christopher Byrd, Esq.
FENNEMORE CRAIG, P.C.
9 300 8. Fourth Strewt, Suite 1400
Las Vegas, NV §210]
10 Attorneys Jor Defendants, Famsa, he.
% 1 and Grupo Fomsa, 5.4, de C.V.
&ﬁ 12
gg 13 { FURTHER CERTIFY thnat on the 27" day of October, 2015, | served the foregoing
¥
{Ej“ﬁ 14 PLAINTIFE'S REPLY IN SUPPORT QF ITS MOTION FOR ORDER FIXING SUPERSEDEAS
v
g? 15 BOND IN CONNECTION WITH TEMPORARY STAY; DECLARATION OF WARREN
3 $ 16 KELLOGG TN SUPPORT hy facsimile transmission, addressed as follows:
?: 17 : Christopher Byrd, Esq.
FENNEMORE CRAIG, P.C,
18 Facsimile: (702) 692.8099
10 Attorneys far Defendants, Famsa, Inc.
and Grupo Famsa, S.4. de C.V.
2
21 \y :
g N DAltr—
22 An $aploye of Goold Patterson
23
24
25
26
27
28

7
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Electronically Filed
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LY
TRAN Q%“ b :
DISTRICT COURT CLERK OF THE COURT

CLARK COUNTY, NEVADA

RE UNO, LLC,
CASE NQ. A-14-7T06336
Plaintiff,

raM5a, INC., GRUPO FAMSA, 5.A.

RE C.V.,

)
)
)
)
VE. ) DERT. NO,  XXXTT
)
)
) Transcript of Proceedings
)
)

Defendants.

BEFORE THE HONORARBLE ROB BARE, DISTRICT COURT JUDGE

PLAINTIFF'S MOTION FOR ORDER FIXING SUPERSEDEAS BOND IN
CONNECTION WITH TEMPORARY STAY PENDING WRIT OF PROHIBITION
IN FAVOR OF GRUPO FAMSA, SA DE CV
THURSDAY, OCTOBER 29, 2015

APPREARANCES ;

For the Plaintiff: KELLY J. BRINKMAN, EESQ.

For the Defendants: CHRISTORHER H. RBRYRD, ESQ.
RECORDED BY: CARRIE HANSEN, DISTRICT COURT
TRANSCRIBED BY: KRISTEN LUNEWITZ

Proceadings recorded hy audic-visual recording, transcriptl
produced by transcripltion service,
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THURSDAY, OCTOBER 29, 2015 AT 9:28 A.M.

THE CLEREK: BE Uno, LLC versus FAMEA, Inc., casea
number AT706336.

MR, BYRD: Good morning, Your Honor. Christopher
Byrd appearing for —-- specially appearing for Grupo.

M3, BRINEMAN: Good morning, Your Honor. EKelly
Brinkman on behalf of the plaintiflf and with me present is
Warren Kellogg, one of tThe managing members.

THE COURT: All right. Well, I want to ask you
gquys a queation and if vou need time to talk, we can., Do
vou guys want to make an agreemant on whatl the supersedeas
bond should be? T mean, TI711 give you an opporifunity to
talk with each cother and just do something reasconabhle and
wae’ll continue an.

MR. BYRD: Given the amount that they’ re seeking,
Your Honor, I —-- we can go out and discuss it but if it’s
anywhere close to 51,000,000, my ¢lient iz not prepared Lo
do that.

THE COURT: Underslood. I think there’s a
compromise position here in that there’s a good == there’s
an argument, it’s a technical one, having to do with: Is
there a bond associated at all, for one thing?

I'm not sure that Supreme Court Order was entirely

clear for one thing on that., I mean, it seemed to -- to,

Page 2
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vou know, paraphrase the Nevada Supreme Court Orderx, I7d
gay they certainly indicated it’s a District Court function
to aet it, but T don'lt think thay »-- I don't think, unless
somebody shows me some language in there right on point
Lhat they said that T have to do that, but if it is done, I
would do it.. That’s one thing.

And there’s this interesting conceptual arngument
that. could be made having to do with what would the bond be
assoclated with? Is it associated with the outstanding,
vou know, seven hundred and some thousand dollar Sudgment
and costs and everything else, which does gelt us Lo aboul a
million bucks or are we talking aboul Just the
Jurisdictional issuve that we're dealing with? And 1f s0,
fhen yvou wouldn’t use the Judgment, ia the argument, as a
bazis upon which to set a supersedeas bond. 5o that'’/s a
decent argument.,

You know, that’s what I have to figure out if --
and T would, of course, because somebody has got to do it
and that’s what I'm here to try to do, but since there’s, T
think, valid arguments and there’s this, yvou know, stuff to
think about, 1've -- you know, it would be good, T think,
I'm not telling you you have Lo do it, because I don’t have
that authority, bhut I7d give you an oppertunity certainly
to say: ook, let’s go ahead and put some kKind of bond

together that makes sensge, that'’s reasonabkle, that can

Page 3
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actually bhe put in place, T mean, praclically speaking, and
let’s Jjust continue on with what we’re doing.

But. you don’t have to. If you want to tell me,
no, you don’'t want to do that, that’s fine. I will just
hear argument from both of you to try to figure it out.
Ttrs up to you all.

MS. BRINKMAN: I'm happy o trail this to see il
wa can come Lo an agreement on the bond. I don’t --

THE COURT: OQOkay.

MS. BRINKMAN: I don’t know 1f it will be
successful. Tt might only

THID COURT : His --

M&, BRINKMAN: -- take a minute,

THE COURT: Your physical reaction is nobt so good,
It go ahead.

MR, BYRD: VYour Honor, that’s fine. We’re happy
to talk to ==

THE COURT: (Oh.

MR. BYRD: ~- Ms. Brinkman, We'’ve tried to work
things oult in TChe past, so —--

THE COURT: OQkay.

MR. BYRD: TLebt'sg =~

THE CQURT: All right. While you guys =-- there’s
a couple -- Domingue, can you make sure the room iz open?

She’ll take you back to the little conference room there.

Page 4

0103




10

11

12

13

14

15

16

17

13

18

20

21

22

23

24

25

3. BRINKMAN: Great. Thank you, Your Honor,
THE COURT: Yeah.
[Case trailed at 9:31 a.m.]
{Case recalled at $:40 a.m.]
THE LAW CLERK: A706336.
THE CQURT: Grupo.
MS. BRINKMAN: Welcome back, Your Honor., We
haven’t made much progress cther —-
THE CQURT: Okay.

MS. BRINEKMAN: -~ than tomorrow is Nevada Day.

THE COURT: Yeah. That’s my moving day.

M&. BRINEMAN: Oh, is it Monday?

THE COURT: No. I'm moving tomornow.

MG, BRINEKMAN: Oh, I'm trying to hring humor to
the Court, Didn’t you aszk for that when we first started?

THE COURT: I didn’'t ask for it, =-

MS&., BRINKMAN: We were all so guiet --

THE COURT: ~-- I Jjust do it.

Okay. 5o, anyway, did you guys make any progress?

MR, BYRD: No, Your lHonor.

THE CQURT: OQkay. I don’t have a preference who -
- as to who wants to say anything at this point. Bither
one of you can go first.

MR, BYRD: It’s her motion, Your Hoenor,

Page 5
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THE COURYT: It's Plaintiff’s Motion -- I know LL's
Plaintiff’s Motion, but okay. Go ahead then, Ms. Brinkman.

MS. BRINKMAN: Sure, Your Honor. So, this case
has bheen pending since August of 2014. The -- so, slightly
over a year, The lasgl rent that has been paid to my client
was for renlt due Octoher of 2012. It was paild in November
of 2012.

THE COURT: Yeah.

M&. BRINEMAN: S0, for over three years, my client
has not been paid any renlt, The breach has already heen
determined, TLiability has heen determined.

THE COURT: Well you re-leased the premises to
this Ross Dress for Less though, right?

M3, BRINKMAN: That is correct and --

THE COURT: Yeah.

M5, BRINKMAN: -- I believe the rent kicked in in
June of this vear,

MR, KELLOGG: June 25",

THE COURT: Yeah. Okay.

M5, BRINKMAN: Sc, the premises has been re-leased
and our damage calculation absolutely takes inte account
the amount of the Ross rent, which is less than the amount
that. FAMSA was paying for --

THE COURT: Right,

MS. BRINKMAN: == rent, bhut it -- I think that’s

Page 6
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abhout. a 55,000 a month shortfall.

THE COURT: Qkay.

M&S, BRINEMAN: 5o and -~- so, despite litigating
this since 2014 in this case, let alone the earlier case,
the landlord had nol seen a dime. This is not a Fortune
500 landlord. Thisg is a group of older gentlemen, one of
which has recently passed away, who would -- the remaining
partners would like to actually see a dime in their time
hera.

This is Grupo that went in and actually sought the
stay. We have been prevented from Laking any discovery
against Grupo, including making a determination in this
Court that Grupo is liable under its guaranty. We've
attached the Guaranty to our original Motion., It’s -~ has
very strong language that says even 1L Grupo wasn't
involved in the first litigation, anvy litigation is
conclusive and binding as if they had appeared in the
litigation,

And I can pull the exact language oul from the
Guaranty, if necesgary, bhut the stay that was granted --
originally denied in this Court, and then granted by the
Suprems Court, ls an extraordinary remedy and they had to
go through zeveral facltors Lo determine whether or not a
stay was appropriate and the Court made the determination

- the Supreme Court made the determination that the stay
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was an —-- was appropriate, but that stay comes with coslts,
And, under Rule 8§, vou have the discretion to award a bond

+

for the stay that is in place, We had suggested that 1t be
in a minimum amount of $1,000,000, hased on the prior
Judgment, atlorneys' [ees, interest, and costs.

THE CQURT: Now that prior judgment, 1t's against
FAMSA and not Grupo?

M&. BRINKMAN: That’'s correct, Your Honor. But,
again, under the Guaranty, that Guaranty says lhey are
liable ag if they had appeared in Chat action. IL is --
and T711 actually pull the language, bult to give you one
other --

THE COURT; Lel. me have ithat. That’s —--

o

M&, BRINEMAN: Sure. S0, in our Motion, it was
Exhibit 2 to our Metion. The language in the Guaranlty, and
it ds the fifth paragraph of that Guaranty, says, guote:
Guaranltor agrees Lhat any Jjudgment rendered
against tenant for monies or performances due landlornd
shall in every and all aspect bind and be conclusive
againsl guarantor to the same extent as if guaranltor
had appeared in any such proceedings and judgment
herein had been rendered againslt guarantor.
THE COURT: Okay.
MS. BRINKMAN: It's pretly clear.

THE COURT: Yeah,

Fage 8
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MS. BRINEMAN: ITt’s binding and conclusive even if
they didn’t appear.

And, Your Honor, one additional piece of
information is the rent is from Auvgust of 2014, when this
case was filed, and Grupo has been served. They' re
Fighting the writ. Right now they have been scrved.

THE COURT: Yeah.

M5, BRINKMAN: The Supreme Court will decide, yes
thare’s service, or, no, there’'s nol service, but if you
were Lo just take a look -- and one of my ways to try to
compromise on this was Lo =zay if you take the rent Lhal is
due from when this action was filed, which is approximately
433,000 a month plus [indiscernible] fees, 50 wae'ra
looking at approximately 40,000, and I'm just rounding off
the numbers. Tf you were to multiply that by the 13 months
that this case is pending, vou' re looking at approximately
520 -- a little over a half a million dollars,

THEL COURT: Yeah.

M3, RRINKMAN: 8o, at a minimum, if we want to ¢o
on this case only and nolt the prior case, which 1 think you
have Lo consider the prior case because of the language in
Lhe Guaranty, then you'’re looking at a half a million
dollars in Jjust -= for this case and we have bheen prevented
hy the stay from taking any discovery againsl Grupc as well

as From seeking determination in this Court as Lo theilr

Page 9
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liakility under the Guaranty. And, therefore, if we had a
liahility determination, the Judgment will be valid and we
can pursue the Jjudgmeni against Grupo.

THE COURT: 50 what’s the total amount fthen?

500,000 plus

M& . BRINKMAN: 500,000 plus the prior judgment of

THE COURT: Yeah.

M&S. BRINKMAN: -- 882,683,711 nolt including
interest and thait was awarded in April of 2014.

THE COURT: Yeah.

M&, BRINKMAN: 5o it would include another year
and a half worth of interest.

THE COURT: All rxight. Mr. Byrd.

MR, BYRD: Your Honor, what the plaintiff is
seeking here is some sorl of prejudgment writ of attachment
on Grupo. Whal they want Grupo to do 1s to create a fund
from which, if they ever get a judgment against Grupo, Lhey
can satisfy out of that fund. Now there are procedures for
prajudgment writs of attachment for forcing people Lo
provide a fund for collection of a judgment, but it doesn’t
come from a stay in the Supreme Court over a procedural
matter involving Jurisdiction.

I mean, my c¢lient’s position with the Supreme

Court, Your Honor, is that this Court does not have
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Jurisdiction over 1t and 1t does nolt have to appear and
defend itself. That’s the issue that Lhe Supreme Court is
going to decide, And 1f the Supreme Court decides that
Lhere is no proper service here, then my ¢lient will net be
a party to this action and shouldn’t have fto create a fund
out of which Ms. Brinkman can eventually satisfy whatever
Judgments she gets against FAMSA.

Now, two things. First of all, there’'s two things
that Ms., PBrinkman raises, One ig thal {there iz this prior
judgment for a million dollars and the language of the
Guaranty makes il appear that Grupo is bound to that
Judgment. ag 1€ it had appeared in the prior action. 1£f
that*s the case, Your Honor, if that’s her legal theory,
then she should be taking the Judgment Lo Mexice and
executing on that judgment in Mexico. If she believes that
this Guaranty, without any further litigation, reguires
Grupo to pay the judgment, then that’s her remedy. S0 she
has a remedy there,

Secondly, with respect to not being able Lo take
discovery Trom Grupo on the guaranty, well, plaintiff has
already told the Court that Grupo iz the parent of FAMSA,
There’s been no efforl Lo depose anyone at FAMEA., Torx
sxanple, vyou can notice up the person most knowledgeable
with respect to the guaranty that was signed in connection

with the lease, serve that on me, and have somegone from
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FAMSA appear and begin discovery on that basis 1L you
wanted to know about the guaranty.

Secondly, with reapect to how lang this action has
been pending, the biggest impediment -- for the first time

taday, I heard what the total damage calculation is, bhut
the biggest impediment in this case has been the refusal by
the new Lenant to turn over any of the lease documants so
that my client can evaluate whether or nol fthere was proper
mitigation of damages. It was only last Friday that we
Finally, after months of wrangling with Ross, were able to
get those documents. So it’s not like we’ve been
stonewazlling discovery or not participating in good faith
to move lthis litigation forward. We're here to conltest a
Jurisdictional iasue.

Naow, in terms of the appropriateness of a bond, I
mean, under plaintiff’s theory, any time someone
procadurally challenged jurisdiction, they would be
required to put up & bond in order Lo go Lo the Supreme
Court. so that they don’t have Lo appear and mitigate at the
same time they’' re contesting jurisdiction. It seems to bhe
turning the whole situation on its head, The whole reason
you challenge Jjurisdiction --

THE COURT: Well, if that were the case, why would
the Supreme Court talk about this bond issue, 1L it were so

clear that there is really no bond required --
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MR. BYRD: Well, --

THE COURT: -- iFf you're challenging a
jurisdictional issue?

MR. BYRD: VWell, first of all, the Supreme Court
ig not a fact finder and my interpretation of the Supreme
Court’s Order was: Ms. Brinkman, if you think there’s a
hasis for a bond and an amount of the bond, then thal needs
to be decided by thig Court. But they certainly weren’t
saying that a bond is required,

And there’s not a single case that we could find
or that Ms. Brinkman could find where a bond was reguired
to maintain the status guo when there is no Jjudgment. If
the purpese of the bond is to maintain status quo, what's
the status guo here? Well, the status que is my client is
at the Supreme Courl claiming that there is no
jurisdiction, discovery of the other -- on the rest of the
case 1s going fLorward, what’'s the monetary harm from
allowing the cage Lo proceed in discovery while my client
challenges the jurisdictional issue?

THE CQURT: QOkay. Understand the argument.

MR, BYRD: There is none.

THE COURT: Okay.

MR. BYRI: S, the Supreme Court’s Order wasn't
sayving that a bond is reguired, Judge Bare you set that

amount. It was simply saying: Plaintiff, 1if you think

Fage 13
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that you are entitled to it and there’s some amounl that
you’ re seeking, vyou need to -- have thal discussion with
Judge RBare, but --

THE COURT: (Okay.

MR, BYRD: ~- the whole basis here -- lLhere is no
legal basis for maintaining the status gquo on a procedural
isgue. It's no different than a discovery dispute.

THE COURT: Okay.

MR. BYRD: Thank you, Your Honor.

THE COURT: I understand.

Well, here’s the way I see it., I’'m going to tell
you how [ see it. Okay?

M5. BRINEKMAN:; Sure.

THE CQURT: The analysis is net the easiest cne
hut. this is what [ think. The Nevada Supreme Courtl, in its
initial Order, dated August 21°%, 2015, Granting a Temporary
Stay and Directing an Answer, indicated in a footnote:

The opposition requested a bond of $1,000,000 he
required as a condition of any stay. It7z not clear
whethaer Che District Court has yet considered a proper
amount of any supersedeas bond.

I mean, that’s an indication toe me that if 1t were

the case, that since you're challenging jurisdiction,
thaere’s no bond reguirement, clearly as a matter of law,

that the Court wouldn’t -~ they would know that and they
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1 [|would not entertain this footnote or any discussion in

2 lldicta or ortherwise as toe the appropriateness of a

3 [|supersedeas bond, T mean, if that were a maltter of Nevada
4 {[law that was clear, then the Supreme Court weould know it.
5 {80, that -- to me, that starts the thought process going

6 {forward.

7 In addition to that, I mean, I look alt what’s

8 jgoing on here. It's nobt simply & jurisdictional issue at
9 l{the end of the day. I mean, it certainly is a

10 {jurisdictional issue, but we have the Judge Denton prior
11 | Order and Judgment and then we have, as Ms, Brinkman's

12 ||pointed out, an argument -- 1tfs just an argument, but

13 [|nonetheless, T do recognize that there was a pericd of time

14 ||prior to the Ross Dress for Less coming in there where the

a

15 [|rant that was owed, conceptually, 17m nolt saying I have a

16 || finding that it was owed and I don't know aboult mitigation
17 ||and, of course, Mr. Byrd, 1'd give your client a chance to
18 || show that maybe they could have done bketter .o get a tenant
19 {|in there or whatever else you wanted to do Lo try to show
20 |{that the mitigaltion efforts were less than tewrrific,

21 Bul, in any event, just as far as the idea of rent
22 lnot being paid until such Lime as a new tenant went in

23 Hlthere, that added up to ancther piece of change that, in my
24 ||lworld, is a lot of money, I mean, a half a million bucks,

25 [[So, vou reguested $1,000,000. You’'ve got a prior Judgment
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that almoslt comes (o that. You ve got this $500,000 amount
that, we’ve talked about. The ildea is that a supersedeas
hond is designed to protect the prevalling party in
litigation from a loss that could and would accrusa when
Lhere’s a stay of execulion of a judgment. So, a
supersedeas bond, under Rule 62, should usually be sel in
an amount that will permit full zatisfaction of a Jjudgment.

In this situvation, I think 51,000,000 isg
reasonable, given the prior judgmant, given the accumulated
theory in this case, the faclt that the Nevada Supreme Court
seems Lo bhe of an opinion that a bond amount should be set
by me. I mean, it’s a lot, but it does seem reasonable
given the law in this area and given the fact that this is
not simply a Jurisdictional issue. You do have Uhis prior
sudgment and the stay is affecting collectien. So, for all
those reasons, Ms. Brinkman, vyou can prepare the order and
gubmit it to me.

MS. BRINKMAN: And I711 run it by the other side
as well.

MR, BYRD: Your Honor, how long does my client
have to post the hbond?

THE COURT: Well, T was just getting ready to ask
that actvally. I mean, it’s -- I know you have to consull
with your c¢lient and Figure it all out. How much time do

you want?
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MR. BYRD: Two waeks.

THE CQOURT: I think that’s reasonable for
$1,000,000 bond. Two weaeks,

M&. BRINKMAN: Sure, If we could just have a --
with that -- two weeks from Loday? I can calculate that
date

THE COURT: Two weeks from Loday.

M5, BRINKMAN:; =~ and put that --

THE COURT: What is that date?

MS. BRINKMAN: -- in the order,

THE CLERK: That will be Novembher 12.

THE COURT: November 12%"., You can put that in the
order, Ms. Brinkman.

MR. BYRD: Your Honor, could I just ask for some
clarifications with respect to the Court’s thinking on why
the writ proceeding in the Supreme Court is affecting the
collection of the judgment in the prior case when Uno
wasn’t a party?

THE COURT: Yeah, well, itfs exactly what Ms.
Brinkman has told ma. I mean, 1t’s the guaranty and I
think there’s enough of a nexus there. Ms. Brinkman, you
can put thalt in the Order, too. OQkay?

MS. BRINEMAN: Greal. Thank you, —--

THE COQURT: Okay,

MS. BRINKMAN: -~ Your Honor.
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MIR.

BYRD:  Thank you, Your Honor,

PROCEEDING

*

CONCLUDED AT 9:

W

* * *
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CERTIFICATION

I certify that the foregoing is a correct transcript from
the audig-visual recording of the proceedings in the
above-~antitled matter.

AFFIRMATION

I affirm that this transcript dees nol conltain the social
gsecurity or tax identification number of any person or
antity.

"KRISTEN LUNKWLTZ

eee ¥

INDERPENDENT TRANSCRIBER
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ORDR

Kelly J. Brinkman, Esq.

Nevada Bar No, 6238

GOOLD PATTERSON

1975 Village Center Circle, Suile 140
Las Vegas, Nevada 89134

(702) 436-2600 (Telephone)

(702) 436-2650 (Fax)
kbrinkmant@gooldpatterson.com
Attorneyys for Plaintiff

DISTRICT COURT

CLARK COUNTY, NEVADA

LB, UNO, L1C, a Nevada limited liabtlity CASE NQO.: A-14-706336-C
company,
DEPT, NOQ.,; XXXII

Plaintiff,

V3, QRDER FIXING SUTERSEDEAS BOND
IN CONNECTION WITH TEMPORARY

FAMSA, INC,, a California corporation; STAY PENDING WRIT OF
GRUPO FAMSA, 5.A. de C. V., a Mexican PROHIBITION IN FAVOR OF GRUI)
corporation, FAMSA, S.A. DE C.V,

Defendants.

This matter having come before the Honorable Rob Bare, on an order shortenting time on
Qctober 29, 2015, on the Motion for Order Fixing Supersedeas Bond in Connection with
Temporary Stay Pending Wiit of Prohibition in Favor of Grupo Famsa, 8.A. de C.V. ("Mation™)

filed by Plaintiff, B.E. Uno, LLC, a Nevada limited liability company (“Plaintift”), against Grupo

law firm of Goold Patterson, appearing on behalf of Plaintiff, and Christopher H. Byrd of the law
firm of Fennemore Craig, P.C., specially appearing on behalf of Defendant Grupo Famsa; the Courtl
having reviewed the pleadings and papers on file herein, considered the arguments of’ counsel,
being fully advised of the premises, finding no genuine issues of material fact, and good cause
appearing therefore, the Court hereby finds as follows:

A. At Defendant Grupo Famsa’s request, Defendant Grupo Famsa sought and obtained

a stay with the Nevada Supreme Court af this Court’s Order denying the Motion to Quash Service
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of Process. Such stay was granted effective as of August 21, 2015, The stay applies only to Grupo
Famsa. The case continues against the other Defendant, Famsa Inc.

13. In the Nevada Supreme Court’s order granting the stay, the Supreme Courl stated
that the District Court should determine whether a bond was appropriate and the amount of the

bond:

“The opposition requests that a bond of $1,000,000 be required as a
condition of any stay. Tt is not clear whether the district court has yet
considered the proper amount of any supersedeas bond, NRAP
8(a)1(B). We have routinely recognized that the district court is befter
suited for making supersedeas bond determinations. See Nelson v, Heer,
121 Nev, 832, 836, 122 P.3d 1252, 1254 (2005).”

. In making its decision abou( the appropriate bond amount, this Court considered the
fact that Plaintiff had already obtained a judgment against Defendant Famsa, Inc., a company
wholly owned by Defendant Grupo Famsa, in the amount of $748,394,19, plus costs in the amount
of $7,577.02 and attorneys® fees of $126,712.50 for a total amount of $882,683.71 (“Judgment”),
which Judgment was entered on April 28, 2014, and continues (o bear interest. Grupo Famsa was
not a party to the litigation resulting in the Judgment

D, The Court also considered the fact that damages for rent and operating costs
continue to aceruc in this current litigation at approximately $40,000 per month (subject to any
suecessful argument by Defendants relating to Plaintiff’s mitigation efforts as well as any offset
from rent received from the new lease with Rogs Dress for Less),

I Additionally, the Court considered that the Guaranty between Plaintiff and
Defendant Grupo Famsa includes language as follows:

“Ciuarantor agrees that any judgment rendered against Tenant for monics
or performance due Landlord shall in every and all aspects bind and be
conclusive against Guarantor to the same extent as if Guarantor had

appeared in any such proceedings and judgment herein had been rendered
against Guarantor,”

F, The above-quoted Language in the Guaranty creates a sufficient nexus o support

the amount of the bond to be posted by Defendant Grupo Famsa based upon the prior Judgment and

given the likelihood that Defendant Grupo Famsa will also be liable to Plaintiff for any judgment

2
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abtained in the future against Defendant Famsa, Inc. and Defendant Grupo Famsa (once service is
deemed made).

G, This supersedeas bond is appropriate and necessary to protect Plaintiff in this
litigation. for loss that could or would accrue and to permit full satisfaction of the prior Judgment
and any judgment obtained by Plaintiff in this case,

H. This Court has the right and discretion, under NRAP 8(2)(E), to condition the stay
upon Defendant Grupo Famsa filing a bond or other appropriate sceurity with this Court. Having
exerciged such discretion, this Court orders as follows:

1. IT IS HERERY ORDERED, ADJUDGED AND DECREED that Plaintif’s Motion
is GRANTED,

2, IT 1§ FURTIER ORDERED, ADJUDGED AND DECREED that Defendant
Grupo Famsa’s stay with the Nevada Supreme Court is conditioned upon Defendant Grupo Famsa
posting a bond in the amount of $1,000,000.00 on or before November 12, 2015,

't 15 50 ORDERED.

DATED this __day of November, 2015.

DISTRICT COURT JUDGE
Respectfully submitted by:

GOOLD PATTERSON

Kelly J. Brinkman, Fsq,

1975 Village Center Circle, Suite 140
Las Vegas, NV 89134

Attorneys for Plaintiff

REVIEWED BY:

FENNEMORE CRAIG, P.C.

Christopher'H. Byrd, Esq. !

300 8. Fourth Street, Suite 1400

Las Vegas, NV 89101

Attorney for Defendant Grupe Famsa

Order Fixingy Supersedeas Bond in Conneetion with Tentp Stay v 2.dnc
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Etectronically FFiled
11/05/2015 03:28:38 PM

NEOJ v 4+ i
Christopher Byrd, Fsq., NV Bar No, 1633

FENNEMORE CRAIG, P.C, CLERK OF THE COURT
300 8. Fourth Strect Suite 1400

Las Vegas, NV 89101

Telephone: (702} 692-8000

Facsimile: (702) 692-8099

E-Mail: chyrd@fclaw.com

~and-

Richard 1. Arshonsky, Hsq., NV Bar No. 4518

LEVINSON ARSHONSKY & KURTZ, LLP

15303 Ventura Blvd,, Suite 1650

Sherman Qalks, CA 91403

Telephone: (818) 382-3434

Facsimile: (818) 38§2-3433

-Mail: rarshonsky@lalkdawyers.com

Attorneys for Defendant FAMSA, INC. and Specially Appearing
For Defendant Grupo FAMSA, S.A. de C. V.
DISTRICT COURT
CLARK COUNTY, NEVADA

B.E. UNO, LLC, a Nevada limited liability Case No.: A-14-706336-C

company,
Dept, No.: XXX
Plaintift,
NOTICE OF ENTRY OF QRIER

VS,

FAMSA, INC., a Calilornia corporation,
GRUPO FAMSA, 5.A. DE C.V., a Mexican
corporation,

Defendants.

TO;  ALL PARTIES AND THEIR ATTORNEYS OF RECORID:
YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that a Stipulated
11/

I

Y

TT3AY 1020205, 140345 70,0001 1
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Protective Order and Qrder Thercon was entered in the above-referenced matter on the 4th day of
November, 2015 a copy of which is atlached hercto,
DATED this A day of November, 2015,
F ILNNI&M()RI* CRAIG, P.C,

LJMW \/\K'-x.. Z/)/(//( /

(" hmmphu Ayrd, Bsq. (No. 1933)

300 8, Fourth Street Suite 1400

las Vegas, NV 89101

Telephone: (702) 692-8000

Facsimile: (702) 692-8099

E~Mail: chyrd@fclaw.com

~and-

Richard I. Arshonsky, Esq., NV Bar No, 4518
LIEVINSON ARSHONSKY & KURTZ, LLYP
15303 Ventura Blvd., Suite 1650

Sherman Oaks, CA 91403

Telephone: (818) 382-3434

Facsimile: (818) 382-3433

E-Mail: rarshonsky@laklawygrs.com

Attorneys for Defendant FAMSA, INC. and
Specially Appearing For Defendant Grupo
FAMSA, S.A. de C. V.

2
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CERTIFICATE OF SERVICIE

Pursuant to NRCP $(b), T hereby cerify that 1 am an employee of the law firm of
FENNEMORE CRAIG, P.C.; that on the 6%@ of November, 2015, T served a true and correct

copy of the document described below on the parties listed by the method indicated at the addresses

set forth for said parlies:

Document Served: NOTICE OF ENTRY OF ORDER
Kelly F, Brinkman, Esq. [X] Via E-scrvice
Goold Patterson [ ] ViaU.8. Mail (Not registered with
1975 Village Center Circle #1140 CM/ECE Program})

Las Vegas, NV 89134

- e v Ty -
Employée of F e‘yﬁﬁm‘c Craig, P.C.

TRAYA 1020205,1/034570.0001 3
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Chulstopher Byed, Esq., NV Bar No, 1633
FENNEMORE CRAIG, I.C,

100 8. Fourth Street Suite 1400

Lns Vegaa, NV 89101

Telephone: (702) 692-8G00

Facsimile; (702) 692-8099

Ewnému: ehyid@folaw.com

wﬂ[] "

Richard [ Arshonsgley, Bsq., NV Bar No, 4518
LEVINSON ARSHONSKY & KURTZ, LLP

15303 Ventura Blvd., Suite 1650
Shorman Qaka, CA 91403

Telephone: (818) 382-3434

Facsimile: (818) 382-3433

B-Mail:  rorshonsky@laklawyers.com

Atiorneys for Defendant, FAMSA, INC.

\\

Electronically Filad
11/04/2015 02:54:35 PM
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CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

B.E, UNO, LLC, a Nevada limited lability
company,

Plaintiff,
V8,

FAMSA, INC., a Californla corporation;
GRUPO FAMSA, 8.A, de C.V,, a Mexican
corparation,

Defendants,

Case MNo.r A-14-706336-C
Dept, Noag XXX

STIPULATED PROTECTIVE ORDER
AND ORNER THEREON

Plaintiff, B.I. UNO, LLC (“Plaintif{") and Defendant, FAMSA, INC, (“Defendant™y, by and

through thelr respective counsel of record, understand and agree that during the course of discovery

and trigl of the above-captioned action (the “Action™) the Parties or third partica may be required to

disclose confidential, proprietary, privileged and/or wade secret material generally protected from

disclosure by various privileges including the Constitutional right to privacy, propristary rlghts and

trade socret protections,

{praintiffand Defendant are ceferred fo Berof us 2 “Party” or, colleetively, as the "Parties™.

1
GATINIOL022 WIdpa\A-T4-TO6336-CATaltal | 0679766 _1{Pratestiva Ordec) v. 3 to ¢riglnal {COMTPARE) doeX
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The Parties mutually wish to keep such information protocted from disclosure to the general publie
in compliance with the law and the interests of the Parties dwring the course of the Action,

NOW THEREFORYE, the Partiea HERERY STIPULATE AND AGREE TO TERMS OF
THE FOLLOWING PROTECTIVE ORDER:

1. Thiz Joint Stipulation and Protective Order (“Protective Order') applies to
confidential documents, the contents tiereof, and any other information produced or disclosed by the
Parties to one another pursuant to this Protectlve Order. The term “Document(s)" means those
materials defined as documents in the Porties’ respoctive discovery requests, subject fo any
objections & Party may wake with respect to such definitions. The term “Information” includes
information discloged by testimony at the hesving in this matter as well as responses made, in any
non-doctmentary form whatsoever, to the Partics’ tespective discovery requests,

2. The Parties extend this Protective Qrdar and the protections herein to any non-party
producing discovery in this Action , including but not limited to Ross Dress for Less, Inc. Lisa [
Callahan and Sage Commercial Advisors (collectively, the “Ross Parties”), The Ross Parties, by
and through its attorneys, hereby congent, pursuant to the terms and gubject to this Protective Order,
to the delivery by Plaiutiff to Defendant if a copy of the finalized lease with Ross Dress for less, Ine,
with an effective date of Qctober 31, 2014, which lease shall be designated “Confidential” before
production,.,  Such acknowledgerent and consent are reflected on the signatwe page of this
Pratective Order.

3, The Parties shall use confidential Information and Documents. obtained from each
other pursuant to this Protective Order solely for the purpase of prosecuting, defending or settling
the claims made in this Action, including without limitation, discovery, motions, briefs, and
preparation for trial, and for another purpose, except as otherwise stated In this Pratective Qrder,

4, Information and Documents produced or disclosed by any Party, including the Ross
Parties, in this Action may be designated as “Confidential” and thoveby become subject to the
provisions of this Protective Order if such Documents and Information constitute: (a) trade scerets,
or (b) confidential personal, commercial or proprictary Information of a scnsilive noture, the

disclogure of which threatens or would [ikely cause injury to the business ov comtnerelnl or personal

CATBALOL 51022 WIdps\A-14-T08336-CADeaftal T 06T9T66_IT(Brnteative ()mr)'v‘ 3 ta Orlglna] (COMIATRE).doox
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relationships of the producing or disclosing Party; or (¢) the Parties otherwise agree (which
agrecement {3 presumed by the disclosure or tutnover of such Documents or Information),

3. Deslgnation of Documents or Information as “Confidential” shall be made, in the
cage of written or other praphic materials and tangible things, by stomping the appropriate
designation on the face of the matevials or labeling them prior to either: (a) the production of such
Documents or Information; or (b) the use or submission of such materials by the diselosing Party in
this Action, In the case of testimony or oral disclosures, such designation shall be made either at the
wial or otherwise on the record or within thirty (30) days following receipt of the transeript of the
record by notifying opposing counsel and the court reporter in writing, Those portions of a
transeript that are designated g5 “Confidential” shall be transeribed spart from the regular transeript
and said “Confidentlal” portion of the transeript shall be marked “Confidential.”

6. Subject to the uge resteiotions set forth herein, Documents and Information produced
or disclosed by a Party pursuant to this Protective Order and which i3 designated as “Conficential”
may be disclosed only to the following persons, and in the manner described below:

g, Counsel of record In this Actlon md thelr partners, associates and support staff, including

but not Hmited to stenographle, paralegal and clorieal employees to whom disclosure iy

deemed necessary by said counsel of record and In-house counsel for the Parties;

b, Any non-parly expet who (s consulted or retafned by a Party or its counsel in arder to

assist in the conduet of this Action, but only to the extent that, and for the time during which,

such disclosure is necessary for the performance of such assistance; provided however, such
experts agree to ablde by this Protective Order and sign a copy of Exhibit “A” bereto to
evidence that agreement; und provided counsel disclosing confidential Tnformation and

Documents maintaing a [ist of the name, title and husiness address of each such non-party

expert to whom the Information and Document are disclogsed as well as the copies they

executs,

c. Witnesses (other then employces of the producing Party) at trial, and such witnesses’

caunsel (provided such persons and all persons present agree to abide by the terms snd

conditions of this Protective Order and sign a copy of Exhibit “A™ hereto) and provided such

3
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witnesses shall not retain confidential Documents and/or Information subsequent to their

testimotty;

d. Employees of the Parties, but only to the extent that, and for the time during which, such

disclosure is necessary for sald employees to assist counsel in the conduct of this Action;

7. All persons who obtain Documents and/or Information designated as “Confidential”
pursuant to this Protective Order are prohibited from digelosing all ov part of such Documents and
Information to any person who is not also authorized to receive sueh Documents and Information.

8, Prior to the disclosure of Documents and/or Information designated ag “Confidential”
to any person, such person shatl be furnished a copy of this Pratective Ocder, shall be informed that
the material is designated as “Confidential,” shall agree to comply with the provisions of this
Protoctive Order and shall sign & confidentiality understanding in the form of Exhibit “A' herete to
evidence such agreement, A capy of the confidentiality understandings colleeted by counset shall be
made available to the producing Party or to the Ross Parties prior to such disclosure of Documents
and/lor Information.

9. No later than thirty days effer the termination of this Actlon {including any post-trial
proceedings, counsel shall destroy or permanently obliterate or ¢xclse all material designated as
“Confidential”,

10, All persons to whom Documents and Information designated as “Confidential” are
disclosed shall be bound by the terms of this Protective Order provided, however, that no provision
of this Protective Order shall be construed so a8 fo restrict the disclosure or use by the producing
Parly of any Documents or Information produced or provided by it.

15 Any agreement or order signed by counsel for each of the Parties subscquent to the
date of (his Protective Order which specifically modifies the terms hereof shall be deemed (o
congtitute a part of this Protective Order from the date of executing such order or agreentent,

12 Any Parly may, at any time, seck a modification of this Protective Order from the
Court, and the execution of this Protective Order shall not be deemed o walver of the riglt of any

Party to seek such modification as the cireumstances may warrant.

13. By agreeing to this Protective Order, or requesting the protections of this Protective

4
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Order, the Parties and (e Ross Pacties shall not waive their right to object to producing any
Dagtment, In'[“m.'m.ation or other discovery materialg,

4. This Protective Order shall remain in effect until such time as it is modified,
superseded, or terminated by Order of the Court,

15, Notﬁing in this Protective Order shall prevent the use of Docurents or Information
designated as “Confidential” at the wial or any pre-hearing conterence or other proceading permitted
by law or any post-trial cowrt proceeding, provided that, with respeot to any such cowrt proceedings,
the Party seeking to use such Documents or Information shall, in accordance with applicable lew and
rules of court, file such materials under seal in an envelope conspicuously marked m a manncr {0
alert the court to (he confidential nature of such materials.

16, The Partics afficmatively represent that they will use their best olforts to limit
confidentiality designations to those Documents and that Information which, in secordance with
paragraph 4 horeof constitute (a) trade secrets; or (b} confidential petsonal, commercial or
proprietary Information of a sensitive natwre, the disclosure of which threatons ar would likely cause
injury to the business o conmercial or personal relationships of the producing or disclosing Party;
or (c) the Partics otherwise agree (which agreement Is presumed by the disclosure or turnaver of

such Daocurnents or Infovmation).

7. In the event that a person subject to this Protective Order receives any subpoeny or
other procoss relating to confidential Documents or Information received pursuint to this Protective
Qrder, such person shall pive counsel for ihe Party or the Ross Parties, who produced such
Docaments or Information reasonable notice before furnishing or permitting ingpectlon of such

Documents or Information to persons not subject to this Protective Order,

18,  The failuse of a Party to exercise any right under this Protective Ordet shall not be

deemed a waiver of any right to the future exercise of the pravigions herein with respeat to other

Dogwments or [uformation.
19, If, after cxecution of thiz Protective QOrder, any Confidential Documents ot

5
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Information submiited by a designating pacty or the Roas Parties under the terms of this Pratestive
Order is disclosed by a non-designating party to any person other than in the manner nuthorized by
this Protective Order, the non-designating party responsible for the disclésum shall bring all
pertinent facts relating to the discloswre or such Confidential Docurnents or Information to the
immmediate attention of the designating party or the Ross Parties.

90, The Parties shall meet and confer regarding the procedures for use of Confidential
Documents and Information at trial and shall move the Court for entry of an appropriate order,

91, After this Protective Order has been signed by counsel for ¢ll Parties, 1t shall be prosented to
the Cowrt for entry. Counsel agree to be bound by the terms set forth herein with regard to any Confidentlal

Information and Documonts that have heen produced befors the Court signs this Protective Otdet.

MY
iy
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79 This Profective Order shall be binding on all Parties and their officers, divectors,
shareholders and other agents to whom confidential Documents or Information are produced or
diselosed pursuant to this Protective Order,

IT I§ SO STIPULATED:

Dated: ﬁé’iﬁﬁﬁf&ﬁ“ > [57, 2015 pated: ¥l T aars
FENNEMORE CRALG, P.C, GOOLD FATTERSON

TR o I =
27 W Y (N O Ry =\ N A—

Christopher i, Byrd (No. 16332
300 8, Fourth Street, Suite 1400 1975 Village Center Cirele, Suite 140
Las Vegas, Nevada 89101 Las Vegas, Nevada 89134

Attornays for Plaintiff B.E, UNQ, LLC

-and-

Richaed I, Arshonsky, Esq. (No, 4518)
LRVINGON ARSHONSKY & KURTZ, TLP
15303 Veotura Boulevard, Suite 1650
Sherman Oaky, CA 91403

Atiorneys for Defendant, FAMS4, INC.

[ated: September, 2015

Shimon Law Firm, APC

Randal D, Shimon, Bsq. (0122

6415 §, Tenaya Way, #125

Tas Vegas, Nevada 89113

Attorney for Rass Dress For Less, Inc, Sage
Commercial Advisors, and Lisa Calluhan

ORDER
IT IS SO ORDERED,
: s
DATED this __ day of e ,2015.

'Mﬁﬂﬁﬂﬁﬁﬁ?.? I
DISTRICT COURT JUDGE

R
ST GO, DIEPART TR

Respectfuily submitted by: "E“ b

EMORE CRALG, InC,

4
hciloglio U «S»ﬁ()
wistopher H. Byrd (No. 16333l
300 &, Fourth Strest, Suite 140
[.as Vegas, Nevada 89101
Attornavs far Defandant, FAMSA, INC,

ry

7
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22, This Protective Oeder shall be binding on all Parties and their officers, directors,
sharcholders and other agents to whom confidential Documents or Information are produced or
diselosed pursuant 1o this Protective Order,

IS SO STIPULATED:

Dated: September 2015 Dateds Seplember , 2015

FENNEMORE CRAIG, P.C. GOOLD FATTERSON

Christopher H, Byrd (No. 1633) o Kcliéy T Arinicman (No, 6238)
300 5, Fourth Street, Suite 1400 1975 Village Center Cirele, Suite 140
Las Vepas, Nevada 89134

Las Vegas, Nevada 39101
Attorneys for Meaintlff B.E UNO, LLL

«itnd-

Richaed I Arvshonsky, Esq. (No. 4518)
LEVINSON ARSHONSRKY & KURTZ, LLP
15303 Ventura Boulevard, Suite 1650
Sherman Oaks, CA 21403

Attorneys Jor Defendant, FAMSA, INC.

sy g g
Dated: gﬁ’pﬁ’xﬁ ra%, 2015

Shimeon La\x‘[{i iy, APC | p
U )

Randal ID. Shimon, Ksq. (6127
6415 8. Tenaya Way, #1725

Las Vegas, Nevada 89113
Attorney for Ross Dress For Less, Inc., Sage
Commercial Advisors, and Lisa Callahan

ORI
IT ¥S 5O ORDERED.
DATED thig day of n , 2015,

DISTRICT COURT JUDGE

Rc.;;pcctf‘“ully submitted by:

FENNEMORE CRAIG, P.C,

Christopher L. Byrd (No. 1633)
300 8. Fourth Steet, Suite 1400
[as Vegas, Nevada 8910)

Attornevs for Defendant, FAMSA, INC.

7
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EXHIBIT “A» TO PROTECTIVE ORDER
DISCLOSURE AGREEMENT AND
DNDERTAKING TO COMPLY WITH PROTECTIVE QRDER

i, , have read and reviewed the Protective Onder

Regarding Designation, Protection and Nondisclosure of Confidential Information (the “Protective
Order”) issued by the Court in the case captioned BE, Uno, LLC v, FAMSA, Ine., et al, pending in
the District Court, Clark County, Nevada and bearing Case No. A-14-706336-C (the “Action”), |

understand that information and/or documents which are to be disclosed to me by counsel of record

for (name of Party), have been designated “Confidential” under the

Protective Qrder and are to be used by me solely (o egsist in the Action,

I further understand and agree that the Protective Order, a copy of which has been given to
me, prohibits me from efther using such information or doeuments for any purpose or disclosing
such informmation ot deeuments to any person other than counsel of record in the Action or persons
agsigting them. By my signature below, I agree to be boutd by the Protective Order, to abide by its
terms, and to be subject to the jurisdiction of the District Court, Clark County, Nevada for the

purposes of ity enforcement and the enforcement of my obligations under this Protective Order,

NAME:
ADDRESS!

Daicd: By:

Signature

8
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CIVH. COVER SHERT
(Clark County, Nevada

Cass No,
{Axs l‘e;ﬂl"’{lj hy Sl 1'7.?{_]‘:"('(-:}

A-12-672870-C
X1

I. Party Information

PlaintifTs) rmedacddressfphoney T80 Uno, LG, o Nevada

Limited liability company

Auorney (namesaddress/phoney:
Relly J. Brinkman, Goald "uerson

1975 Villape Center Circle, Sutte 1D, Las Vegas, NV 891 34

eerpoTat N

Defendam(s) (name/addiessyphoney; PAMSA, TINCLL a Calilomia
corporation; GRUPO PAMEA, 8.4, I CV., a0 Mexican

Ay (oame/address/phone):

1. Nature of Controversy (Mease chicck applicable bold category and

applicable subcatepory. if appropriate)

{1 Arbitration Requested

Civil Cases

Beal Property

Torts

£ Landlord/ Temant

I Urlawlid Detaingr
(™ ritle to Praperty

] Forockasure

[ Licns

] Quiet Title

] Specilic Peclormmnee
[ Condemsation/Eminent Drommin
M Other Read Propercty

(7] ®artition

23 Planniog/Zoning

Neplipence
[ ] Negligence « Aate
L) Meghigenee — Medical/Dentid

[.J Neptigence - Premises Liabiliny
{3lipfFalt)

0] Negligenee - Ofhar

-] Product Linbifiey
|_! Product Liability/Mowr Vehicle
[ obver Tortsroduct Linhility
1 ln_[gniifmul NMisconduct
L Torts/Detnmation (LibeSladery
{7 tmerfers with Contrast Righls
(] Emaploymment Torts (W ronglul terminagon]
] Ouner 'Torts
] Anti-wrast
-] Mavd/Miseopresentagion
(7] Enstranes:
D Lasggad Tt
) Unfair Competition

Probace

Cither Civil Filing Types

EEstitnated Bstale Voo

[T Svimryiary Adosinisteation
7] General Aduinistentio
{71 Bpeetnl Administealion
1 5et Aside Estates
I Frust/Conserval opships
3 tndividua) Trastee
d Corporate Trustes
[} oiher Prabale

[ Constroction Pefect

[] Chapter 40
] Generat
[ Breach of Contract
1 Building & Construction
[TF Isurance Carvier
M Cormmgeeinl Dngtraesent
Ciher Conwacts/Agct/hudgmeny
Coltection of Actinng
Empleyrment Contre
Ciuarantes
Sule Contrawt
L Unilorm Commercial Code
U7} Civit Petition for hidicial Review
{71 Forectosure Madiation
] Gther Admindstraive Law
-1 Department of Motwr Yehicles
Q._Wm‘lmr‘s Compensation Appeil

0TI

(] Appeal fronr Lower Court forw check
appdicobte ol eese oy )

L Transter from dustice Coun

7] Justice Coun Civil Appeal
] Civil Writ :

{7 Other Special Proceeding
L] Criher Civil Tifing

C1 Compromise of Miner's Claim

[C] Cromversion of Praperty

[o.] Damage o Praperty
[ Employment Sceurity
L) Enfarcement of Judgment
(L3 Foreipn Judgment - Cjvil
13 Other Personal Property
] ltecovery of Property
7 Stockholder St
1 Other Civil Matlers

FIE. Business Court R (.?(]ll(.‘.Swd CPense ehedk applicabie category, for Chark or Woshoe Connries only)

7] NRS Cluplers 75.88
L] Commodines (NRS 90
[ Securities (NRS 90)

{1 vesimonts (NRS 104 Ao R)
{1 Devoptive Teadde Practices (NRS 598)
[ Trademarks (NRES 6004)

7 Unbanced Case Mgm/Business
] Cuher Business Court Mauers

December 3, 2012

[Jate

Mevneda ACKT  Hesearch i Sidstes Link

A Ketly I Brinkowm

Signature of iniliating party or representalive

oo othar slile for family-refatad caso fillngs.

Form A 201
Rev. 15T

0001
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Nevada Bar No, 6238

GOOLD PATTERSON

1075 Village Coenter Clircle, Suite 140
Las Vegas, Nevada 89134

(702) 436-2600 {Telephone)

(702) 436-2050 (Iax)

khnnkman@ goeldpatterson.gom (zmail)
Attorneys for 815 Uno, 14.C

CLERK OF THE COURT

PESTRICT COURT
CLARK COUNTY, NEVADA
B.E UNO, LLC, a Nevada limited Jiability CaseNo. A- 12-672870-C

COIm Y, Pept, No.
Plainliff, COMPLAINT
X

Y.

ARBITRATION EXEMDPT - AMOUNT IN
FAMSA, INC., a California corporation; CONTROVERSY IN EXCESS O $50,0040
GRUOPO FAMSA, §.A, DE CV., a Mexican EQUITABLE RELIEF SOUGHT,
corporation, DECLARATORY RELIEF SOUGHT

Defendants,

ies Y
-2

GOOLD PATTERSON

{70 a3

I

1975 VILLAGE CENTER CIRCLE, SUIT

B Uno, BLC, a Nevada limited liability company (“Plaintiff”), by and through its

attorneys, Goold Patterson, [or its Complaint states and alleges as follows:

PARTIES
1. Plaintff is, and at all mes relevant herein was, o Nevada timited lability

company duly authorized to condict business in the Stare of Nevada.

2, PMaimiff is informed and belteves, and upon such information and belief alleges
that Defendant Fumnsa, e, CFAMSA™)Y s, and at all (mes relevant herein was, a Califomia
corporation duly authorized o corducy business in the State of Nevada,

3. Plamtiff is informed and believes, and upon such information and belief alleges
that Defendant Grupe Famsa, S AL de CV. CGRUPO HFAMSA™) is, and at all tmey relevant
herein was, & Mexican corporation but is subject to the jurisdiclion of the Nevada courts, as more

fully set Torth helow,

0002
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GENERAL ALLEGATIONS

4, Plaintiff owns a shopping cenler commonly known as Bonanza East Shopping
Center Jocated south of the southeast corner of Bonanza Road and Bastern Avenue in the City of
Vas Vegas, County of Clark, State of Nevada (the “Shopping Cernter™),

5 Om oor about June 3, 2005, Plaintiff, as landlord, and Delfendany FAMEA, as
tenanl, entered into a dease agreement for commercial retail space sl the Shopping Center in
exchange for monthly rents and other charges (the “Lease™).

. The leased premises 15 located at 562 MNorth Castern Averue, Las Vegas, Nevada
39109 (the “Leased Property™)

7. The Lease was for o term of fifteen (15) years, with the rent commencement date
on or about Qctober 29, 20035, with a current base monthly rent of Thirty-One Thousand Six
Hundred Sixty=Two and 90/100 Dollars ($31,662.90), subjoect to increases as set forth in Sections
1.07 and 4.02 of the Lease,

8. Pursnant 1o the terms of the Leuse, Defendanl FAMSA agreed w faithfully
perform each of the wenns, covenants and conditions of the Lease, including payment of &l renty
and olher charges acerued thercunder,

9. Pursuant 10 the Lease werms, Defendant FAMSA agreed that i it Gailed w0 make
payments ag sel forth in the Lease, or if it vacated or abandoned the Leased Property and ceased
paying rent and/or additional rent, such events would constitute a defadt under the Lease,

10, Concurrently with the execution of the Lease, Defendant GRUPO FAMSA agreed
to unconditionally and rrevocably guaranly the perfonmance and obligations of the Lease terms
by tenant, Defendant FAMSA, and accordingly, Defendant GRUPQ FAMSA executed a
Ciuaranty (CGuaranty™) covenanting thereto,

1 As part of the Lease, Defendant FAMSA aprecd that the Lease would be
governed by, interpreted under the laws of, and enforced in the courts of the sitis of the Leused

Property and thus, Defendaunt FAMSA ts subject to the jurisdiction of the courts of the State of

MNevada with respect @ this legal action,

UK U S22 R g\ Do aClompinig v R idae
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12, As part of the Guaranty, Defendant GRUPO FAMSA agreed that the Guaranly
would be governed by, inlerpreted under the taws of, and enforeed in the courts of the situs of the
Leased Property and thas, Defendant GRUPO FAMSA I subject to the jurisdiction of the courts
of the State of Nevada with respect (o Uhis legal action.

13, Defendant FAMSA failed andfor refused to pay monthly rents, its shave of the
Parcel’s Omperating Costs (as defined in the Lease) (le, common aven charges, insurance,
utitities) and Tmpositions (as defingd i the Lease) attributed o the Leased Property, monthly
pylon sign fee, and late lees o Plaintilf as requiced by the Lease,

(4, Onorabout November 16, 2012, Delendunt FAMSA indicated its inlent to vacate
the Leased Property on or about November 3, 2012, prior to expivation of the Lease term.

I3, Defendant FAMSA also damaged the Leased Property when it abandoned the
premises in vielation of the terms of the Lease, including, but not limited (o damage W the roofl
of the Leased Property and to otherwise return the Leased Property in good condition and repair
(normal wear and tear excepted), all of such damages will be subject to proof at the time of wrial.

(6. Defendant GRUPO FAMSA failed andfor refused 1o pay montnly rents, its share
of the Parcel’s Operating Costs (as defined inhe Lease) (Le, common ared churges, nsurance,
utilities) and hmpositions (as delined in the Lease) attributed to the Leased Propesty, monthly
pylon sign fee, and tate fees to Plaintll as vequired by the Guaranty.

17. The amounts due and owing to PMlaintiff continue 1o increase each month pursuant
0 the terms of the Lease and/or Guaranty.,

18. As o result of Defendants” conduct, PlainGfl has been requived o retain the
services of Goold Patterson to prosecute this action and to prolect its rights under the Lease and
Guaranty, and is therefore entitled to reasonable attomeys’ fees and costs as set forth in the
Lease and Guaranty, as well as by law,

FIRST CAUSE OF ACTION

(Breach of Contract Against FAMSA)

19. Plaintiff repeats and re-alleges cach and every allegation contamed in the above

3
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paragraphs as thoagh fully set forth herein,

20, The Lease is a valid and enforceable agreement.

21. Defendant FAMSA has breached (he termys ol the Lease as more fully sct Torth
above,

22, As a direct and proximate cause of Defendant FAMSA’s breach, Maintiff has
been damaged in an amount in excess of Ten Thousand Dollars ($10,000.00), the wotal of which
cannol yet he alfixed, and thus, will be subject to proof at the time of ial,

SECOND CAUSE OF ACTION

(Unjust Enrichment Against FAMSA)
23 Plaintifl repeats and re-allcges cach and every allegation contained in the above
paragraphs as though fully sed forth herein,

24, Defendant FAMSA represented and covenanted that it would perform according
to the terms of the Lease, including payment of the above-described fees according to the werms
of the Lease.

28, Plaintiff conferred a benefit upon Defendant FAMSA by giving it access o and
passession of the premises pursuant to the terms of the Lease in expectation that Plaintift would
be paid by Defendant FAMSA according to the terms of the Lease,

26. Defendant FAMSA failed to pay the monthly rent, the Parcel's Operating Costs
(as defined in the Lease), and Impositions (as defined in the Lease) atiribuled o the Leased
Property, and the monthly pylon sign fee despite the representations and covenants to Pluintif
that it wouid pay the same,

27 If Defendant FAMSA is permitied o retain the benelit of the use of (he promises
and services provided by Plaintiff on Defendant FAMSA'S behall withoul having (o pay for
those benefits, Defendant FAMSA will have been unjustly enriched.

28. Accordingly, Plaintiff has been damaged in the amount of the reasonable value of
the premises and services provided and as set forth in the Lease, which amount s greater than

Ten Thousand Dollars ($10,000.00) and will he subject 10 prool at the time of trial.

r.
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THIRD CAUSE OF ACTION

(Breach of Covenant of Good Faith and Fair Pealing Againat FAMSA)

29, Plaintiff repeats and re-alleges each and every allegation contained in the above
paragraphs as though fully set forth herein,

30, The Lease referved 1o above iy and was contractual, and as such, there existed an
implied i law term imposing an obligation of good faith and lair dealing,  Said term obligates
cach party 1o refrain from taking any action which would otherwise mterfere with the lawtul and
legal rights of the other party to carry out the termis of the Lease. Further, said tenm requires that
the partics refrain from carrying out any acts which would otherwise cause widue hardship on
the other party.

31, Defendant FAMSA breached the covenant of geod faith and fair dealing in the
Lease.

32, As o direct and proximate result of the breach of the implied covenant of good
Faith and fair dealing, Plaintff has been damaged in an amount in excess of Ten Thousand
Dollars (510,000.00), the olal amount of which catmol yer be determined. and thus, witl he
stubject (o prool at the tine of trinl,

FOURTEH CAUSE OF ACTION

(Declaratory Relief Apainst KAMSA and GRUPO FAMSA)

33, Plamdift repeats and re-atleges cach and every allegation contained in the above
paragraphs as though fully set forth herein.

34, A dispute now exists between Plaintiff and Defendant FAMSA as 1o the rights
and obligations of the parties concerning the allegations set forth herein as well as the terms and
conditions of said lease and Guaranly. Therefore, under NRS §30.040, et seq., Plaiotidt is
entitted to have this Couwr{ enter a declaratory judgment sctting forth the respective rights, duties
and oblegations of the parties hereto.

P CAUSK OF ACTION
(Maontes Bue on Account Against FAMSA and GRUPO FAMSA)

35 Plaintiff repeats and re-alleges cach and every allegation contained in the above

5
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paragraphs as though fully set forth berem,

36 Delendants owe Plaintift an amount which s in excess of Ten Thousand Doliars
($10.000.00), which amount increases monthly, according to the tenant account ledger attached
herewr and incorporated herein as Lxhibit 1.

37. Accordingly, Plainuff demands judgment in an amount in excess of Ten
Thousand Dollars {$10,000.00) according to the tenant accowmt ledger, and which will be subject
ta proof at the time of il

SIXNTH CAUSE OF ACTION

(Breack of Contract Apainst GRUPO FAMSA)

38, Plaimiff repeats and re-alleges cach and every allegation contatmed in the abuve
paragraphs as though fully sel forth heremn.

34, The Guaranty is a valid and enlorceable agreement,

40, Defendant GRUPO FAMSA has hreached the terms of the Guaranty as more fully
sel Torth above,

47, As oz odiveet and proximate csuse of Defendant GRUPO FAMSA's breach,
Plaintiff has been damaged in an amount in excess of Ten Thousand Dollars (510,000.00), the
otal of which eannot yel be affixed, and thus, will be subject to proot al the time of trial.

SEVENTH CAUSE OF ACTION
(Unjust Envichment Against GRUPO FAMSA)

42, PlaintifT sepeats and re-alleges cach and every aflegation contained in the above
naragraphs as though lully set forth herein,

43, Defendant GRUPO FAMSA represented and covenated that i would perform
according 1o the terms of the Guaranty, meluding payment of the above-described fees according
tar the terms of the Guaranty,

dd, Plaintiff conferred a benefit upon Defendant GRUPOQ FAMSA by giving it access
0 and possession of the premises pursuant © the erms of (he Guaranty in expectation that
Plaintiff would he paid by Defendant GRUPO FAMSA according to the terms of the Guaranty.

45, Defendant GRUPO FAMSA [ailed 1o pay the monthly rent, the Parcel's

6
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Operating Costs (as delined i the Lease), and Impositions (as defined in the Lease} atributed to
the Leascd Property, and the maonthly pylon sign Fee despite the representations and covenants 1o
Plaintift that it would pay the same.

46.  If Defendant GRUPO FAMSA s pennitted to retain the henefit of the use of the
premiscs and services provided by Plaimtll en Defendant GRUPO FAMSA's behalf withowt
having to pay for those benefits, Delendant GRUPO FAMSA will have been unjustly enriched.

47. Accordingly, Plaintiff has been damaged in the amount of the reasonable value of
the premises aed services provided and as set forth 10 the Lease, which amount is greater tham
Ten Thousand Dollars (510,000.00) and will be subject 1o proof at the time of tial.

EIGHTH CAUSE OF ACTION

(Breach of Covenant of Good Faith and Fair Dealing Agzinst GRUPO FAMSA)

48, Plaintill repeats and re-allepes each and every allegation contained in the above
paragraphs as though fully set Torth herein,

49, The Guaranty referved 1o above is and was contractual, and as such, there existed
an implied in law term imposing an obligation of good Faith and fair dealing. Said tenn obligates
each party to refrain from taking any action which would otherwise interfere with the fawful and
legal rights of the other party Lo carry out the terms of the Guaranty, Further, said term requires
that the parties refrain from carrying oul any acts which would otherwise cause undue hardship
an the other party,

hid} Defendam GRUPQ FAMSA breached the covenant of good faith and fair dealing
in the CGaasranty.

3l As a divect and proximate result of the breach of the implied covenant of good
faith and fair dealing, Plaintiff has been damaged in an amount in exeess of Ten Thousand
Dollars ($10,000.00), the total amount of which cannol vet be determined, and thus, will be
suhject 1o proel at the tme of tral.

PRAYVER FOR RELIEE

WHERBEFORE, Maintft B, Une, LLC prays for judpment, damages and other veliel
from Defendants Famsa, Ine, a California corporation, and Grupo Fumsa, 5A. de CV., 2
7
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Mexican corporation, as follows:
1. For compensatory, incidental and consequential damages moan amount in excess

of Ten Thonsand Dallars ($10,000.00), computed in accordance with the provisions ol the Lease;

2. For a sum in cxeess of $10,000 for general and special damages for the Plaint(T;
3 For legal pre-judgment interest at the highest rale allowable under the Lease

and/or by law:

i, For the value of the Lease;

5, Fon the costs ol veletiing the premiscs:

0. For reasonable attorneys' fees and costys incurred;

7. For declaralory judgment sctting forth the respective rights, duties and obligations

of the parties; and
8. For such other veliel as the Court deems just and proper.
DATED this 3" day of December, 2012,
GOOLD PATTERSON
By, A/ Kelly S Brivkmean
Kelly J. Brinkman
Nevada Bar No, 6234

1973 Village Center Cirele, Suite 140
[.a8 Vegas, Neviuda 89134

Atiorneys fior B.E, Uno, LLC
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Christopher . Byrd, Bse. NV Bar No. 1033]
PENNEVORE CRAIG JONES VARGAS
300 5. Fourh Street Suite 1400

Lag Vepas, NV 8910

Telephone: (762) 692-8002

Fagsimile:  (702) GU2-8662

E-Mail: chyrdadtelaw com

-angl-

Pichard 1. Arshonsky, Bsq. [MV Bae No. 4313]
LEVINSON ARFHOMSRY & KURYZ, LLY
15303 Ventura Bivd., Suite 1650

Sherman Qaks, CA 91403

Telephone: (Ri8) 382-3434

Facsimile: (818 342.3433

E-Mait: carshonskyiilakiawyers.com
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CLERK QF THE CQURT

Attorneys for Deferdanr KAMSA, INC.
DISTRICT COURT
TLARK CCUMTY, MEVADA

B.E UNG, LLO, a Nevada limited Hability] CASE NQ. A-12.672370-C

company,
DEPT. WD, X0
Plaintift,
VA, OEROEY GRANTIMNG MOTYOM T()

OUASH SERVICE

FAMSA, INC.,  a Californta  corporaticn;
GEUTO FAMSA, S.A. DB OV, a Mexican
corperation,

Defendants.

An oral wotion having come befare the Hanorvable Mack R, Benton, on February 26, 2014,
cn specisl appearance by Christephers Byrd, Esq. of the law firn of Fennemore Craig Jones Vargas
and Richard 1. Arshonsky, Ieg. of the law fiem of Levinsen, Arshonsky & Kurte, LLP, for GRUFO

FAMSA, S.A. DE C.V. (“Greupe™), a Mexican corporation, for the sole purpose of challenging

jursdiction and (¢ gquash purported service of precess on Grupo; wd Kelly Brinkman, BEsq. and

Bryan Day, Fsq., of the Jaw fizm of Goeld Patterson, appearing or: behalf of Flainiiff; and the Court
having token fudicial notice cf the pleadings on file and having considered the documents parporting
to demonstrate service and oral argument from counsel and being fully advised of the premises, and

pead cauge appearing \herefere, the Cowt hereby finds as follows:

TEIAY/BU30837.3/A034570.0001 |
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. Plainti Tl alteges service in ihis case was proper on sevéral grounds: imcluding, but not
fimited (00 service on FAMSA Ire. (CFAMSAY) shonld substitute for service on Grope Because
FAMSA s Chrupe’s subsidiary in the Urited States and Grupo had knowledge of the lawsuit oace
TAMSA was served: and service on Grupe wnder the terms of Hague Convention was complete
when o process server went (o the address on the Summons acd there was no Grupe Famsa at that
address and he was told by en unidentified individual that the Grupo office was in Mexico City and
later Plaint{fs law firm sent peccess by federal express to Grupo at the same addvess i Mexico
visiled by the process server,

2 Praintft did not file a veturn of service on Grupo price to trial of this matter, The only
return af service filed was an acceptance of service on tehalf of FAMSA, Inc,

3. Although the partics bad different versions of the effort to scrve process on Grmpo
personatly in Mexico and the reascns for non-delivery of process, Grupo wis rot personally served
by the process server in Mexico. Plaintiff did aot provide any explanation for not sending the
process server back 1o attempt personal service on Grupo & gecond fime after the package was
debivered to the Mexico address,

4, There was ne evidence that FAMSA, Ine. was authorized to accept service for Grapo
in the United States, reuardless of relationship that Plaintiff claims exists betweenr FAMEA and
Grupa,

5. FAMSA ig nol an oliicer, geaeral partrer, member, manager, trustee or director of
Gropo for purposes of service of process under NRCP 4(d}(2), although M. Lgnacio Orliz iy ihe
president of FAMSA and & divector of Srupo.

4, The was no evidence that Mr. Arvshonsky ov his firm were authorized to accept
service of process for Grupe, even though they may represent FAMSA Ine. and Grupe in ather
fitigation outside Nevada,

7. The Court takes judisiel notice of the fact that Plaintiff bad until December 6, 2013 to
serve Grupo pursuant to order of the this Court and theve has been no request for add'ticnal tine to

complete service.

b2
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3. The Tederal express receipt for the package addressed to Grupo indicates the packoge
was mailed by the law firm representing Plaintilf in this case,

9. In order for service of process to be eflective a party has to comply strictly with
NRCP 4. Flaintiff did not comply with the requirements of NRCP 4 for persanal sevvice of Crupo
either under the Hagee Convention or substitute service on a foreign corperation.

Based upon the Toregoing the Court concludes:

L. Plainiff nad the burder to prove service of process was praperdy =ffected.  Under
Nevada law, natice of 2 lawsuit dees not substitute for compliance with the requirements of NRCP 4
for service of process. Even if Grupo hed notice of the suit from its subsidiary FAMSA Inc. or from
attorneys What represent Grupo in other litigation, such nctice cannol substitvte for service under
NECP 4,

. Plaintiff did not satisfy NRCP 4/d)(2) becauss FAMSA was nct a ap officer, general
partner, member, manager, wustee or director of Grupo. NRS 14.065 docs change the rules for
substitute service of a foreizn corporation and there is no Mevada statute thet would permit SErving a

-
Unifed States subsidiery of a foreign corporaticn in a lawsu't involving breach of a fease.

3. The rules of Mexico would control whether mailing can be used to cemplele serviee
under the [Tague Conveniion, Pased vpon Cardona v Kraemer. 235 P 3d 1026 (Ariz. 2010)
Mexico does nol permit wailing as a methad for completing service under the Hague Convention,

4, An attorney for a party cannol serve process. The parucipation by Plainli{ls attorney
in e attempt to complete the service by matling would have made service nnder he Hague
Convention defeetive, even i mailing were permited,

1
I
I

1
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5. NRCE 4(1) requires dismissal without prejudice if timely service of precess 15 0ol
nadle an a party.
Rused vpor the above Findings of Fact aud Conclusions of Law, and good ause appearing,

T 18 HEESY ORDEREL that the Moton 1o Quaash Service on Gropo s hereby

e

GRANTED and the Coraplaint against fJ;;LJ}y’) is disnjsded yithout prejudice.

DATED this 4/ Fiay ot G ¢ /014
" R , /7 / e
: ! 77

i

& T
i

!
DISTRICT oMRyT TUDGE

Submitted
FENMEMORE CRAIG JOMEE VARGAS

e

Christepher . Byed, Bsg, [NV fhae No, 1633
100 8. Fourth Street Suite 1400

Las Yegas, MV 3910

Telephone: (702) 602-80G02

Facstmmile: (702} 692-8062
E-Mail:cbyrd@ielaw.com

and-

Richared I Avshoasky, Bsg. [NV Bar No, 4512
LEVINGON ARGHONSKY & KURTE, LLEF
15307 Ventura Bivd,, Suite 1650

Shenmnan Oaks, CA QTGS

Telenhone: (818) 282-3434

Facsimile: (B18) 332-3433

Atiorneyvy for Defendant FAMSH, INC.

TEAY/MYIRIT 240345700001 4
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Electronically Filed

O R I Gl N /\ L 04/§8}2014 03;20:4.:1 PM
JUDG | Q%; ﬁ : _

Christopher H. Byrd, Esq. [NV Bar No. 1633]
FENNEMORIE CRAIG JONES VARGAS CLERK OF THE COURT
300 8. Fourth Streel Suite 1400

Las Vepas, NV 8910

Telephone: (702) 692-8002

Facsimile: (702} 692-8(62

E-Mail: chyrdgfclaw.com

w1

Richard I. Arshonsky, Fsq, INV Bar No. 4518]

LEVINSON ARSHONSKY & KURTZ, LEP

15303 Ventura Blvd,, Suite 1650

Sherman Oaks, CA 91403

Telephone: (818) 382-3434

Facsimile: (818) 382-3433

[i-Mail: rarshonskyilalklawyers.com

Attornevs for Defendant FAMSA, INC.
DISTRICT COURT
CLARK COUNTY, NEVADA

Bl UNO, LILC, a Nevada limited liability] CASENQ. A-12-672870-C
COMpany,
DEPT. NO. X111

Plaintiff,
Vi, JUDGMIEENT

FAMSA, INC., a Californiz  corporation;
GRUPO FAMSA, S A, DE CV., a Mexican
corporation,

Defendants.

This matter having come before the Court on a non-jury 'Trial on Febroary 25 and 26, 2014
(the “Trial™, and the Court having entered Uindings of Fact and Conclusions of Law, and good
cause appearing,

IT18 ORDERED, ADIUDGED AND DECREED that judgment is enfered in me of
Plainaff and against I)o!c,ndanl FAMSA, Inc,, in the ]mnu;ml amount of Seven hundred forty- wdu

- " et fiom TS P 1y

thousand Ll-ff;{ﬂ Tundred H-Hﬂy Jsewru do”qm and Sxieenr cents ($742:867-167, which amount shall bear

interest at the gontract rate until satisfiec in full; and

TEAAY RSS20 R34 570,000 1
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VINSON ARSHONSKY & KURTZ, LLP

=
=

L

[T 18 FURTHER ORDERED, ADJUDGED AND DECREED that Plaintift shall recover its
costs and reasonable atlorneys’ fees, the amount of which shall be determined pursuant to separate

DATED this {,)2‘,_) day of J D/\mf’i = /2014, . e

cHion

DIST RICKI (()Ul\‘,/f JUDG
Subimitted by,

FENNEMORE CRATG JONES VARGAS

By: .,K////IM f//‘“r”) ----- m ‘k:‘*” ‘\HFQW

Christopher'H. Byrd, Fsq. (NV Bar No. }6’%’3|

300 §. Fourth Street Suite 1400

Las Vegas, NV 8910

Telephone: (702) 692-8002

Facsimile: (702) 692-8062
E-Mait:chyrdiafclaw.com

-and-

Richard [ Arshonsky, Lisqg. [NV Bar No, 451 8]

LEVINSON AI\HII(JN%KY & KURTZ, LI
15303 Ventura Blvd., Suite 1650
Sherman Qaks, CA 91403

Telephone: (B18) 382-3434
Facsimile: (B18) 382-3433

E-Mailirarshonsky@laklawyers.com

Attarnevs for Deforndant FAMSA, INC

TIPA Y RO5 3202, 17034570 G0 2
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Elestranically Filed
07/24/2014 10:41:26 AM
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Christopher H. Byra, Fsg. [NV Bar No. 1633
FENNEMORE CRhAIG JONES VARGAS
300 8. Fourth Sreet Suite 1400

Las Yegas, MY 8514

Telephone, (702) 692-8002

Facsimile:  (702) 692-30062

BMail: chyrdidivlaw.com

~and-

Richard . Arshonsky, Esq. [NV Bar No. 451 5]
LEVIMNSON ARSIFONSKY & KURTZ, L1
15303 Ventura Bled., Suite 1630

Sherman Oaks, CA 91403

Teiephone: (814} 382-3434

Facsimile: {&18) 382.3433

E-Mail:  rarshonsky@@laklawyers.com

o

CLERK OF THE COURT

Attorneys for Defendeant FAMSA, INC.
METRICYT COURT
CLARK CCUNTY, MEVADA

B UNO, LLC, a Nevada timited inbitity! CASE NQ. A-12-672870-C
COMPALY.
PYAPT, NOL XTI

Plaintil,
v, ORDER
FAMEA, INC., a  Californis corporation;
GRUPBO FAMSA, S.A. DE OV, a Mexican
corporation.

Defendants,

THES MATTER having come hefore he Covet e June 5, 2084 tor hearng on Defendant FAMSA, Inc '
Mation o Retax and Setle Costs, and on Plantifl’s Motion for Award of Agomeys' Fees, Costs, and
Dishursersents, Plairti appearing by and through Kelly o, Brinkman, s, of the firm of Goold Patierson, and
said Defendant appearing by and dwough Chirtstopher H. Byrd, Esq. of the fem of Fennemore Ceaig Jones Vargas,
and (he Court having hearel arguament of counsel and baving then taken the matter under adviserment fer 1 Hhu

e .‘!, AL u\‘ rendeend b fime, gy T s B0 J0 e

consideration, ard being now fully advised in the |.“,i'c-:!‘ni.‘:c‘$ ‘good cause appearing theeefore, the C ()ml
hevelyy finds as fellows:
1
i

TRAYMZ 04 HO034570.0001 |
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A. Dafendant’s Motion ve Costs

The Cowrtis persuaded by Deferdzal’s Motion regarding the foilowing costs and. it is GRANTED
IN PART ng to the sare:
Les Angeles Superior Court Bling Fees inshe amount of $110.69 are not

pregerty sanable bergin,

. Mediation costs in the amount of $2,175.75 are aot properly taxable herein;
and

. Expert wilness fee is reduced fromn $12,300.00 to $1,200.00 per NRS
1R.605(5).

I all other respects, the Motion s DENIED IN PART,

I Flaintiff's Motion re Aitocneys’ Pees, Costs, snd Diskbursements

The Motior s GRAMNTED IN PARY to the extent of the casts that tie Court has atlewed fo
rerain in A above, but DEMIED IN PART g5 to those which bave not been allowed in A, abave.

Regavding aitorneys' fees, the Court is persuaded by Defendant’s goints s 10 (he attcrneys’ fees
naugif pertabng t the Piallorten Fmo, the Buckrer ffrm, and the Askawerth fiima in the tolal somovnt of
$12,772.25, and the Motion is DENIED IN PART as t¢ those fees. Ta the extent that any of those fees
ray have previously beor allowed in the Court's Order of September 27, 2013, their allowvance thersin is
rescivded.

“in ihe othes hand, 11 giving due applicion to "be Bictors set forth in Bromeel! v Galden Gute Novicid
Bank 85 Mov. 345, 349, 455 P.2¢ 31, 33 (1969), the Conrt is persuaded by Plaintitls position wegarding the
repreinder ¢f Gie s reys' fees which have been incurerd with the fim of Gocld Petternon, $126,712.50, and
the PMotion i SRANTEDR IN PART #s 1o those fees. The frethat the Court did rot sdopt Plaintifs positions
on the aecelevation and anticipatory repudiation issucs after tial does cot obviate the significance of fhose
idleresting issues going into fial and the place thet they tock i trving the ence. The same is irue of the time
and effoit of Goold Patterson in endeavaring o set the ruse up rgainst Defendant’s parent, Grupo FFrunsa,

11

111

TIXAY Q291204 1A34570.0001 2
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l Rasect upon the foregoing the Court concludes:

2 1. PlaintidT shall recover costs from Defendant in the amount of $7,577.02.
3 2, Piainti‘(’i’qhali tecover atlorneys’ fees Irom Defendant in the amount o $120,712.50.
4 T IS HERES Wf* Rl}!* RED.
5 DATED thig < day of ____Msivpl o g
O
! S !‘RI"I & ()URi WDGE
8 -
Suamitted by
9
2
- 10 MENNEMORE CRANG JOMED VARGAS
i~ Py g
f— O / ely
RNl /AR N (s O]
Y (T‘l'lsl()pnh H i, Bsq. [NV Ble o, 1633]
5 300 8. Fourth *mut ‘%ullo 1400
§ 13 Las Vegas, NV 8910
) Telephone: (702) 492-3G0G2
6 14 Facstmile: (702 69Z-2062
i E-Mail:iebyrd@iiciaw.com
Cﬂ"z 15 -and-
- Richard 1. Arshonsky, Hsg, [NV Bar No. 4518]
i 'G LEVINSON A "(%HOH%KY & KURTZ, LL P
f-.;; 15203 YVentura Blva., Sdite 1650
w Wi Sherman Qsks, CA 91403
e Telephone: (818) 382-3434
i 13 Facsimile: (218) 382-2433
E-Mabrprshonsk vidlaklawyers.com
19
Attewaevs for Defendant FAMSA, INC,
20
21
22
23
24
25
26
27
28
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CIVIL. COVER SHIEEET
Clark County, Nevada

Case No,
ﬂl:.\wn.“rl' h;‘( ."Hk Ky (.W'If I.',‘

-14-706336-C

ARA L L

i Party Informaiion

Flatatdits) fnamedaddress/phoned 13,4, Uno, TLO o MNevada
Timited Hubility company

cOrporation

Alterney (namedaddressiphone);
Ketly ), Bk, Goold Paterson
19775 Vitlage Center Cirele, Suite 140, Las Vepas, MV 89154

fendant () (namwaddress/phane): FAMSAINC.,
carporation; GRETO FAMBA, A, de OV, a Mexiean

a California

Auomey (mamedrldressiphone):

£E Mature of Controversy (Please check applicable bold category and
appliicable subcagepory, ilappropriale)

7] Avbitration Roguested

Civil Cages

el Property

Forts

Neplipenee
[7] Negligence - Auto
() Megligence — Maodiesl/Pentid

[Z] Megtigence - Premises Liability
(S5tipdFally

[] Mepligenee - Other

T Landlord/Tenant

£ Unfawhal Deiaimer
[] Tithe to Property

7 Foreelosure

) Liens

£ Quiet Title

£ Spuvific Performance
I} ¢ ondemuation/Cmingnt Domain
(71 Othier Real Property

L Padition

3 PlanningdZoning

3 Prodact Liability
) Produet Liability/Motor Yehisie
. Other TorwProduct Lisbility
[ Intentional Misconduc
L) rerts/Oefanation {LibelSluder)
[T} fterfere with Contract Rights
] Employment Forts (Wiengful wimination)
] Oher Tores
T3 Anti-trust
1 TrauddMisieproseniativn
77 Insurance
1 Lapni Vory
[ Linfair Conpetition

Probate

Othey Civil Filing Types

] Constewetion Defuet

[:] Chapier 4}

U] Genersl
(=] Breach of Contragt
ilding & Construction
[nsucance Carice
L1 Commerctad Tnstrament
] ther Contracts/Acct/ udgnran
(] Colicction of Actions
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COMP 5 e
Ketly T, Brinkman, Fsq. O@[J« iv

Nevada Bar No, 6238

GOOLD PATTERSON CLERK OF THE COURT
1975 Village Center Clrele, Suite 140
Las Vepas, Nevada 89134
(702) 4362600 (Telephone)
{(702) 4362650 (l'ax)
khrinkman@eooldpatierson.com
Attorneys for B Uno, LLC
BISTRICT COURT
CLARK COUNTY, NIEVADA
RE. UNO, LLC, a Nevada limited Hability CASENO, A=14-706336-C
company,
PEPT, NO. KXKIT
Plaintiff,
Vs, COMPLAINT
FAMSA, INC.. a Calilormia corporation; ARBITRATION EXEMPT - AMOUNT IN
GRUPO FAMSA, S AL de CV., a Mexican CONTROVERSY IN EXCESS OF $50,660:
corporation, EQUITABLE RELIER SOUGHT,
DECLARATORY RELILF SOUGHT
Defendants,

B, Uno, LLC (*PlaintifT™), by and through its attorney, Kelly 1. Brinkman, Esq. of Goold

Patterson, for ity Complaint states and alleges as follows:

PARTIES
1, Plaintiff' is, and at all times relevant hevein was, a Nevada Hmited Hability company

duly authorized to conduct business in the State ol Nevada.

2. Plantifl is informed and believes, and upon such information and belief alleges,
that Defendant Famsa, he. CFAMSA™) is, and at all G(mes relevant herein was, a California
corporation duly awthorized Lo conduct business in the State o Nevada,

3. Plaintiff i3 informed and believes, and upon such information and belief alteges,
that Defendant Ghrupo Famsa, $.A. de C.V. (“GRUPO TAMSA”) 1s, and at all times relevant
herein was, a Mexican corporation bul is subject to the jurisdiction of the Nevada cowts, as more

fully sel forth below,
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GENERAL ALLEGATIONS

4, Plairiff owns a shopping center commonly known as Bonanza Last Shopping
Center located south of the southeast corner of Bonanza Road and Bastern Avenue in the City of
Las Vegas, County of Clark, State of Nevada (the “Shopping Center™).

5, O or about June 3, 2005, Plaintifl, as landlord, and Defendant FAMSRA, as tenant,
entered into a lease apreement for commercial vetail space at the Shopping Center in exchange for
monthly rents and other eharges (the “Lease™).

&, The leased premises is located at 362 North Bastern Avenue, Las Vegas, Nevada
84109 (he “eased Property™

7. ‘The Lease was for a termn of ifteen (15) years, with the rent commencement dale on
or about October 29, 2005, with a current base monthly rent of Thirty-Two Thousand Eight
Hundred Fifty-Three and 567100 Dollars ($32,853.56), subject to increases as set forth in Bections
107 and 4.02 of the Lease.

8. Pursuant to the terms of the Lease, Defendant FAMEA agreed to faithfully perform
cach of the ferms, covenants and conditions of the Lease, including payment of all rents and other
charges accrued thereunder,

9. Persvant to the Lease ferms, Delendant FAMSA apreed that i it failed 10 make
payments as set forth in the Lease, or if it vacated or abandoned the Leased Property and ceased
paying rent and/or additionat rent, such events would constitute  defaul{ under the Lease.

10 Concurrently with the execuation of the Lease, Defendant GRUPQ FAMEA agrecd
1o unconditionally and irrevoeably guaranty the perforrmance and obligations of the Lease terms by
tenant, Dxefendant FAMSA, and accordingly, Defendant GRUPO FPAMEA cxcouted o Guaranty
(*CGuaranty™) covenanting therete.

i, As part of the Lease, Defendant FAMSA agreed that the Lease would be governed
by, interpreted under the Jaws of, and enforeed in the courts of the situs of the Leased Property and

thus, Tefendant FAMSA is subject to the jurisdiction of the courts of the Stale of Nevada with

respect to this legal aclion,

2
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| 12, As part of the Guaranty, Defendant GRUPO FAMSA agreed (hat the Guaranty
2 waould he governed by, interpreted under the laws of, and enforeed in the courts of the situs of the
Leased Property and thus, Delendant GRUPCG FAMSA 15 subject to the jurisdicton of the courts
il
of the State of Nevada with respect to this legal action.
5
_ 13. Delendant FAMSA {ailed and/or refused o pay monthly rents, ity share of the
O
. Parcel’s Operating Costs (as defined in the Lease) (De., common ares charges, insurance, utilities)
; and Ilmpositions (as defined in the Lease) attributed to the Leased Property, monthly pylon sign
i
9 foe, and lale fees to PlaintifY as required by the Lease.
0 14, On or abouwt Novernber 16, 2012, Delendant FAMSA indicated ity intent 1o vacale
I
. the Leased Property on or about November 30, 2012, prioy to expiration of the Lease term,
12 t5. Defendant GRUPO FAMSA faled and/or refused o pay monthly rents, its share of
£y the Parcel™s Operating Costs {as delined 1 the Lease) (e, common arca charges, insurance,
g I ultlities) and Impositions (as defined in the Lease) atributed 1w the Leased Property, monthly
e
o . . . T, . - .
. sa P L pylon sipn fee, and late fees 1o Plaintift as requived by (he Guaranty.
Had . e .
0 .‘fil a6 16. The amounts due and owing to Plaintfl continue o inerease cach month pursuant to
D
gody the werms of the Lease and/or Guaranty,
18 17.  Asaresult of Delendants’ conduct, Plaintifl has been required 1o retain the services
10 of Goold Patterson to prosecute this action and to prolect its rights under the Lease and Guaranty,
2{) and is therefore entitled to reasonable altorneys’ fees and costs as set forth in the Lease and
21 CGuaranty, as well as by law.
22 18, Plaintiff, on such abandonment of the Leased Property by FAMSA, using care,
23 made reasonable and diligent efforts and eadeavors 1o relet the Leased property; that such efforts
24 and endeavors were unsuccessiul, and that said Leased Property has remained unrented and vacant
25 sinee Novermber 2012 o date,
6 [, On Aprtl 28, 2014, this Court awarded Plaintiff a Judpment against Defendant
27 FAMSA, Ine. in the amount of $748,394.19 for ity Jalure 1o pay for rent and other charges due
78 from November 2012 through February 2014,
3
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20, The Cowrt also found for Plaintitl that fiability of Defendant FAMSA under the
subject lease will continue 1o be binding upon Defendant FAMSA in the future,

FIRST CAUSIE OF ACTION

(Breach of Contract Against FAMSA)

21, Plaintiff repeats and re-alleges each and every allegation contained in the above
paragraphs as though [ully set forth berein,

22, The Lease is a valid and enforceable agreement.

23 Defendant FAMSA has breached the Lease as more fully set Torth above,

24, Agadirect and proximate cause o Defendant PAMSA’s breach, Plaintiff has been
dumaged in an amount iy excess of Ten Thousand Dollars (810,000,003, the total of whicl cannor
yet be affixed, and thug, will be subjeet to proof at the time of trial.

SECOND CAUSE OF ACTION

{(Unjust Envichment Against FAMSA)

25, Plaintifl repeats and ve-allepes cach and every allegation contained in the above
paragraphs as though fully set forth herein,

26, Defendant FAMSA represented ind covenanted that it would perform according to
the terms of the Tease,

27 Plaintifl conferred a benefit upon Defendant FAMSA by giving it access to and
possession of the premises pursuant 1o the terms of the Lease In expectation that Plaintl would be
paid by Defendant FAMSA. according 1o the terms of the Leasc,

28. Defendant FAMSA Failed to pay the monthly rent, the Parcel’s Operating Cosls (a3
defined in the Lease), and Impositions (as delined o the Lease) attributed 1o the Leased Property,
despite representations and covenants (o Plaindf¥ thal it would pay the same.

20, 1f Defendant FAMSA is permicted 0 vetain the benefit of the services provided by
Plaintifl on Defendant FAMSA’s behalf without having to pay for those benclits, Defendant
FAMSA will have been unjustly enriched.

34 Accordingly, Plaintiff has been damaged in the amount of the reasonable vatue of
the premises and services provided and as set forth in the Lease, which amount is greater than Ten

4
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Thousand Dallars (510,000.007% and will be subject to proofl at the time of trial.

THIRD CAUSE OF ACTION

(Breach of Covenant of Good Faith and Fair Dealing Againgt FAMMNA)

3l Plaintiff repeats and re-atleges each and every alicgation contained in the above
paragraphs as though fully set forth herein.

32 The Lease referred to above is and was contractual, and as such, there existed an
imnplicd in law fermy imposing an obligation of good faith and fair dealing, Said term oblipates
cach patty to refrain from taking any action which would otherwise interfere with the lawful and
tegal rights of the other party to carry oul the terms of the Leage. Further, said term requires that
the parties reftain from carrying out any acts which would otherwise cause undue hardship on the
ather parly.

33, Defendant FAMSA breached the covenant of good faith and fair dealing in the
lease.

34, As a direct and proximate result of the breach of the implied covenant of good taith
and fatr dealing, Plaintiff bas been damaged in an amount in excess of Ten Thousand Doblary
($10,000.00), the total amount of which cannot yet be determined, and thus, will be subject fo
proof at the time of trial.

FOURTH CAUSE OF ACTION

(Dectaratory Ielief Against FAMSA and GRUPO FAMSA)

35 Plaintift repeats and re-alleges each and every allegation contained in the above
paragraphs ag though fully et forth herein,

36, A dispute now exists between Plaintiff and Defendant FAMSA a3 to the rights and
obligations of the parlics concerning the allegations set farth herein ag well as the terms and
comditions of said Lease and Guaranty, Therefore, under NRE §30.040, ot scq., Plaintiff s entitled
o have this Court enter a declasatory judgment setting forth the respective rights, duties and

abligationy ol the partics hereto,
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FIFTH CAUSE OF ACTION

(Monies Due on Account Against FAMSA and GRUPO FAMSA)

7. Plaintifl vepeats and re-alleges cach and every allegation contamed in the above
parapraphs as though fully set forth herein.

38, Defendants owe Plaintiff an amount which is in excess of Ten Thousand Dollars
(510,000.00), which amount increases monlhly,

39, Accordingly, Plaintill demands judgment in an amount in excess of Ten Thousand
Dallars ($10,600.00) according Lo the tenant seeount tedger, and which will be subject to proof at
the time of wial.

SINTE CAUSE OF ACTION

(Breach of Contract Againgt GRUPO FAMSA)

40, Plaintf? repeats and ve-alleges each and every allegation contained in the above
paragraphs as though fully set forth herein,

A1, The Guaranty is a valid and enforceable apreement.

42, Defendant GRUPO FAMSA has breached the terms of the Guaranty ag more fully
set forth above.

43, As a irect and proximate cause of Defendant GRUPO FAMSA’s breach, Plaintiff
has been damaged in an amount in excess of ‘Fen Thausand Doklars ($10,000.00), the total of
which cannot yet be affixed, and thus, will be subject Lo proof at the {ime of trial.

SEVENTH CAUSE OF ACTION

(Unjust Enriclunent Againsi GRUPO FAMESA)

44, Plaintif] repeats and re-alleges each and every allegation comtained in the above
paragraphs as thowgh fully set forth herein,

45, Defendant GRUPO FAMSA represented and covenanted thal it would perform
according to the terms of the Guaranty, including payment of the above-described fees according
to the terms of the Guaranty,

46, Plaintiff conlerred a benefit upon Defendant GRUPO FAMSA by piving Defendant
FAMSA access (o and possession of the premises in expectation that Plainti[l woudd be paid by

6
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Defendant FAMSA and/or Defendant GRUPO FAMSA according to the terms of the Cuaranty,

A7 Delendant GRUPO FAMSA failed (o pay the monthly rent, the Parcet's Operating
Caosts (as defined tn the Lease), and hmpositions (as defined in the Lease} attributed o the Leased
Property, despite the representations and covenants to Plaintift that it would pay the same.

48, If Defendant GRUPO FAMSA is permitted to retain the benefit of the services
provided by Plaintiff on Defendant GRUPO FAMSA’s behal(® withouwt having to pay for those
henefits, Defendant GRUPO FAMSA. will have been unjustly enriched,

49, Accordingly, Plaintifl’ bas been damaged in the amount of the reagsonable value of
the premises and services provided and as sel forth in the Lease, which amount is greater than Ten
Thousand Doltars ($10,000.00% and will be subject Lo proolat the tiwe of trial,

EIGHTH CAUSE OF ACTEON

(Breach of Covenant of Good Faith and Faiy Dealing Against GRUPG FAMSEA)

50, Pramiiff repeats and re-alleges each and every allegation contained in the above
paragraphs ag though fully set forth herein.

531, The Guaranty is and was contractual, and as such, there existed an implied in law
term imposing an ebligation of good faith and fair dealing.,  Said term obligates each party (o
reftain rom taking any zetion which would otherwise interfere with the lawful and legal rights of
the other party to carry oul the terms of the Guaranty,  Further, said term requires that the parties
refrain from carrying out any acts which would otherwise cause undue hardship on the other party.,

52 Defendant GRUPO FAMSA breached the covenant of good faith and fair dealing in
the Cuaranty.

53, Asadirect and proximate result of the breach of the implicd covenant of good faith
and fair dealing, Plaintiff has been damaged in an amount in excess of Ten Thousand Dollars
($10,000.00), the total amount of which cannot yet be determined, and thus, will be subject o
proofl al the tme ol trial,
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PRAYVER FOR RELIER

WHEREFORE, Plaintiff 13,02, Uno, LLC prays for judgment, damages and other relief from
Defendants Famsy, Inc, a Calilornia corporation, and Gropo Famsa, A, de C.V., a Mexican
corporation, as follows:

1. For compensatory, fneidental and consequential damages in an amownt in exeess of
Ten Thousand Dotlars ($10,000.00), computed in accordance wilh the provigions of ihe Lease;

2, For a sum in excess of $10,000 for pencral and special damages [or the Plaintiff;

3 For legal pre-judgment interest at tie highest rate allowable under the Lease and/or

by law;

4, FFor the value of the Tease;

3, or the costs of recovering possession of and reletling the subject premises;

6. For reasonable attorneys’ fees and costs incurred;

7. For declaratory judgment selting lorth the respective rights, duties and oblipations

of the parties; and
8. For such other relief ag the Court deems just and proper.
DATED this 29" day of August, 2014,
GOOLE PATTERSON

B}” '/k-':"‘""ﬂv -\&\ .d’«::m M\I:."::n.‘..,.,..ME...:.‘ﬁm_,..w_,.,‘w_,._,.',.e-,...._.,‘,_«_-_"“f
ety J. Bripkgran- T
Nevada Bar No, 6238
1975 Villape Center Circle, Suite 140
Las Vegas, Nevadu 89134
Atterneys for Bk Uno, LLC
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Christopber Byrd, Bsg. (Mo, 16333

Draniel Nubel, Hea (No, 13555

FEMNMEVORE CRALG, P

300 8, Fourth Street Buite 1400

Las Vegas, NV 89101

Telephone: {702) 6928000

Facsumile:  (702) 692-8099

B Mait: chyrd@dfclaw.com,
imlbc‘l(fw:.IAW GO

Attorneys for Defondants
I giesockarion with:

Richard 1. Arshonsky, Haq, (No, 4518
LEVINGON ARSHONSEKY & KURTY, LLP
15303 Vemtura Blvd,, Suite 1650
"shc‘km at Ok, CA 214403

Telephone: (R18) 342. 3434
I; 1<mmi (BI8Y 3RZ-343]
-l parshonsloy(dp alxi AN Y TGO

Attorneys Tor Defondants

Electronically Filed

06/01/2015 05:58:37 PM
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CLERK QF THE COURY

PASTRICT COURY

CLARK COUNTY, NEVADA

BE. UNQ, LLOC, a Nevade fimited Hability

COMPAnY,
Plajntty,
V8,
FAMSA, INC., cz California  corporation;
GRUPO FAMSA, 5 A IM CV. g Mexican

gorporation,

Diateadants,

Case Noo A-14.706336-C

Dept, No. KX

DEFENDANT GRUPO FAMSA, B.A, DE
(8 MO TO OUARH SERVICE GF
PROCESS

Comglaint Filed: 08729714

Dietondant GRUPG FAMEA, S8.A. DE CV,, a Maxican corporation (“CGrupo™), by and

through Hs counset of record, FENNEMORE CRAIG, P.C., and Levinson Awshonsky & Kunlz,

LLP, moves the Court for an order quashing service of process.

Cirupe bases this Motion on the pleadings and papers on file hevain, the Memorandum of

Paints and Authoritics submitted in support hereot, all other exhibits attached bhoreto, and any oral
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arpiment whick the Cowrt may enteviain st the Ume of Hearmg, Orupo reserves the tght to offer
additions! support for this motion.

DATED this f»\f duy of fune, 2015,

o ! ‘:; 4 K“" y

Fepmemore {ralg, 1

Christopher Byrd, Esg. (Mo, 1633

Planied Nubed, Basg. (No, 13553)

200 8, Fourth Strecr Sutie 1400

Las Vegas, NV 89101

Tolephoney (702) 6928000

Facsimile; (702} 692-8099

E-nail chyrd@folaw.gon
dnubelinfclaw.com

Attorneys for Defendants

le gsvociation with,

LEVINSOMN ARSHONSKY & KURTY,
LLP

Richard . Arshonshy, Esq. (No, 4318)
13303 Ventuya Blvd,, Suile 1630
Shermran Oaks, CA 91403

Telephone: (818) 382-3434

Facsimile:  (818) 382-3433

P-Mail: varshonak yislalkdawyers, com

Aliorneys for Detendants
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NOTICE OF MOTHN
Fd ALL INTERESTED PARTIES; and
T PHELR ATTORNEYS,
YOUL, AMND BEACH OF YOUL, WILL PLEASE TARKE WOTICE that the wodersigned will

bring the foregoing DEFENDANT GRUPO FAMEA, S.A., BE OV MOTEON TO QUASH

SERVICE OF PROCESS on for hearing beforve Deparonent XXX of the sbove-entitled Court

o the l/l day t)ILJUJ—'Y, 2015, at the hour of __f____'.___(_:)___(_)__fﬁ“ﬂ"cimc.k ., on s

date, or as soon theeeafter as counsel can be hoaed.

IATED thig ? *\“* day of hune, 2015,

LR

Fenpemore Ulradg, PO
Christopher Byrd, Esg. (No. 1635
Daniel Nubel, Fsg, (Mo, 13553)
J00 8, Fourth Strect Suite 1400
Las Vegas, NV 89101

Tetephone: (7023 6958000
Facstmile: (7023 092-80499

Attorneyvs tor Defondants

D association with:

1_,§.-’5V1N?53§<'.}N ARFHONSERY & KURTY,
1.\‘ dg}

Richard I Arshonsky, Eag, (No. 45148}
13303 Ventuea Blvd., Saite 1650
Shorman Oaks, CA 91403

Telephone: (818) 382.3434

Facsimile: {(818) 3823433

F-Mails rarshousky@iaklawyers.com

Attorneys for Defendants
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MEMORANDUM OF POINTS AND AUTHORITIES
L INERODUGTION

{Ino {atled o prapecty serve Grupo when it left 2 copy of the sunumons with Claudia
Paloino Martinez, & person nob awthorized o acoept sorvice of process on Grupo's behalf,
Although PMainiff wilized the correct chamels for service of prociss when they seut the judicial
documents o Mexico’s Central Authority, Plaintit? failed 1o ensure that the person served had any
refation (o Grupo, The United States Suprome Cowrt has emphasized that “as o legal matler, the
Due Progess Clause requires every misthod of service 1o provide notice reasonably caloudated,
ander  all cirewmmastances, o appraise interested  parties of dhe pendency of the action”
Volkswagenwerk Akfeagesellschagt v, Schiunk, 486 U5 094, 707 (1988). Usno's atlempi ol
service hore was oot reasonably caleulated to appraise Grupo of the pendency of this aclion
hecause the surmmons was served upon a person wilh no relation o Grupo. This 3 made clear in
the Uwectaratton of Humeberto Loza, a Lepal Director at Grupo. Please flnd a copy of the
Declaration of Humberto Lova attached to this Mobon ag Exhibit 1 8ince Uno failed to serve
Creapo in g manner reasonably caloulated (o apprasse Grupo i this action, Grapo asks that this

Court guash Une’s attempl &t service of process,

H A FACTUAL BACKGROLIND

On August 29, 2014, Uno filed its Complaint in the sbove-entitled action, naming Grupo
as a defendand, On Decernber 3, 2014, Unoe filed an ex parte application for an exiension of time
to effectuate service upen Grupo. Op Decomber Y1, 2014, this Cowrt granted Uno’s application
and penmitled Une additional time, through amt tnchuding Aprif 30, 2015} to serve process upon
Crrupo, On May 21, 2015, Uno filed its Certificate of Service vegarding Grupo, This Certificate of
Serviee includes a Certificate from the person that completed the alleged service of process on
Crupn. In that Clertificate, the peeson serving proeess fists March 17, 2015, as the date process
was served, and Hists “Claudia Palomo Martinez” as the identity of the person on whom i3 served
the documents, The Certificate further lists Ms, Martinez's relationship o Grupo as being “an
employes in the Defendants fegal department.” The relationship Hated tn that Certificate s

meorrect, The Declaration of Humberto Loza, Legal Divector at Orupo, demonsivates thal Ms,
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i)

Martinez is not a person anthorized 0 accept lepal dovuments on Grupo’s behatll Please find a
copy of the Declaration of Humberto Loza attached to this Motion as Exhibit 1. On May 24,
2015, the same day Uno filed ite Centiticate of Service, it filed a Three (33 Day Notice of Intent i
Talee Tefault upon Delendast Geupo.

L LEGAL ARGUMEMNT

The Hague Convention on the Service Abroad of Judicial and Extrajudicial Documnents in

Civil or Commercial Matters (the “Hague Convention™) is designed 1o provide “a mechanism by
which a plaintifl anthorized 1o serve process under the laws of He country ean effect service that
will glve appropriate noties (o the parly being served and will sot be objectionable to the country
in which the party i served.” Dafiya v Second Jdictal Dist, Court ex rele Cary, of Washoe, 17
Newv, 208, 211, 19 P.3d 239, 241 (200D, The Hague Convention applies “in all cases, inevil or
commercial matiers, where there 13 occasion to transmil a judicial or extrapsdicial document for
service abroad.” Moat 241425 see glve Hague Convention Art. b The United Btates and Mexico
are both parties to the Hague Convention, MeCarfy v Roos, 2002 WL 6138513, at ¥10 {11, Nev,
Doc, 7, 20123 (“The United Staees {and] Mexieo . . are signatories o the Convention of Service
Abroad of Judicial and Bxpajodicial Documents in Civil or Commercial Matters™), Since both the
United States and Mexico are sipnatorios 1o the Hague Convention, service of process on a
foreian defendant st condorm 1o the requirements of the Hagae Convention.™ Unite Nai'l Kel,
Fumd v Arfela, Ine, 643 F. Supp. 2 328, 333 (SDNY. 2008), see alyw Volkswagemverk
Aftiengesellschaft v Schlusk, 486 US. 694, 705 (198S)("{Clompliance  with the Hague
Convention is mandatory in all cases to which i applies™).

One method of service under the Hague Convention s service through the Central
Authority of Uie receiving country, Doty 17 Nev, at 212, 19 P.3d at 242 Q001) (Mseevies may
o through the central authority of the receiving country™) (citing Hague Convention Art 5). This
was Plaintiffs chosen method (o attempl service in this case. Once the Centeal Authoriy
deterraines that the request for service s vald # must serve the document “by a method
preseribed by its interal law for the servics of docwments in domestic sctions upon persons who

are within Hs territory.” Hague Convention Arl. 5. The Hague Convention lays out very clearty
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the process which the Central Authority mush wndertake in serving the docaments, The Centval
Authority must serve the documents and then “complete & Certificawe detailing how, where, and
whon servioe was made, or explaining why service did not ocour. Unite Nat'! Ret, Fund, 643 1
Bupp. 2d 328 at 333 (S.DANY, 20081 (citing Hague Convention Art, 6} On May 21, 20135,
PlaingtfV fifed the Cestificate o received back from the Mexican Central Authority, In that
Certificaie, the affiant states that service was made upon Clawdia Palomo Martinez, The
Corfificate Hets Mo, Mastiner as being an “employee o the Defondonts legal departiment.” As
demonsteated by the declaration of Humberto Lowa, Claudia Palomo Martinez i3 not authorized to
accept tegal doonmaents on Grupo’s behalll Please find o copy ol the Declaration of Hamberto
Loza attached (o this Motion as Exhibie 1,

While the Hague Convention defines the procedures for service of process, “the tegal
sufficiency of a formal detivery of documents must be mepsured against some standard, The
Convention does not preseribe o standard, s0 we almost necessartly must refer 1o the mternal o
of the forum stave,” Volkswagernwerk Aktiengesellsehafl v, Schinnk, 486 1.5, 694, 694-95 (1988).
fn the United States, “sevice of process must comply with both constivutional and statutory
regpaivements.” R Griges Orp Lt v Filwto Spa, 92008, Supp, 1HOQ, 1103 (53 Nev, 1996), The
Untited States Supreme Conrt has emphastzed that “as a legal matter, the Due Prosess Clause
recptites every  method of service o provide ‘notice  reasonably  caloulated, under all
circimnstances, 10 appratse inferested partics of the pendeney of the action”  Fellvwogenwerk
Aktiensresellschaft, 486 LS, at 707, Thus, In addition o complying with the Hague Convention
procedural regquiraments, service of process must also comport to the reguivements of the United |
States Constitution, See Heredio v Troamgp, SAS, Mo, W00 F, Supp. 2¢ 138 162 (BDNY.
20003 (“in additon to the Hague Convention, service of process must also satisly constititional
due process™); see alvo Ackermann v, Leviee, 788 [2d 830, 838 (Zd Cir, 1986} (Mservive of
process must salisfy both the staluie ander which service i effectuated and constitutional due
process”). To comstimtionally effeciuate service on a forelga corporation, service must by made
upon an agent, officer, or represeitative of that corporation. See Tora Minerals Corp. v Carnegle

Min, & Explovation, Ine., 2002 WL 760653, at *1 (0 Nev, Mar, 7, 2012) (Mserviee can be made
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fapon a representative so integrated with the organizetion that be will know what to do with the
papers, Geneeally, service 1 suificient when made upon an individuad who stands in such a
position as 1o render it falr, reasonable and just o imply the anthority on s part o recerve
service™y (auoting Direcd Mall Speciadisis, Ine, v, Eolot Compruierizod Techs, Inc., 840 F . 2d 683,
B8R (O Cir, T988YY see alvo Condi Convention & Sheve Mygmi, vo Am, Broad, Co., 2360 Minn,
217, 020, 41 NOW I 263, 265 (1950) (in order to mainiain an action againgt o foreign
gorporation |, service of process upon tmust be made upon it agent, offices, or representative
here aoting 1o such cupacity, so that natice 1o b wall be deemed nobice to the corporation™); see
also Cowvtesy Cheveoler, Ing, v, Tennossee Walling Horse Breeders & Exhibitors' Ass'n of dm,
344 Fd Bet, ol (Yt Cir. 1965 (fthe rationsle of all ryleys for gervice of procuss on
corparations g that servies must be made on a representative so integrated with the corporation
seed as 1o make is priov sugposable that he will realize his responsililities and know what be
should do with any legal papera served on bl

o this cagse, Plamtff caased the judicial documents to be served upon a person completely
unrelated to Grupo. The person that the judicial documents were served upon, Claudia Palomo
Martinez, is nol authovized o accepd judicial docwmnents on Grupo™s bebadf because sbe {5 not an

agent, officer, or representaiive of Grpo. Sioce Une’s service of process cannot be foand
rensonably calonlated w apprise Grapo of the pendency of this action, it is constilutionally
insufticient, Thus, while Plainii i did putsue the correel channels for service of progess when they
sent the judicial documents w Mexico's Central Authority, Plamtif¥ stitf faled to ensure that the
pecson served had sny relation 1o Grupo. For this reason, Plaint(fs service of process op Grupo

was insuflicient and Lirapo reguests thal 1 be quushed.

V.,  CONCLUSION

Uno's attenapt at service here was not reasonably caleudated to appraise Grapo of the
pendency of thiy action Decause the swvmons was served upen Claodia Palomo Martinez, a
person with no refation to Grupo, Bince Uno feiled o serve Ghupe moa manner reasonably
cateulated o appraise Grupo i this action, Grupe asks that s Court quash Uno's attempt at

$id
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service of process.

DATED this |

day of Juneg, 2015,

Foinemore O m!}.‘h XA

N

Christopher Byrd, Hsg, (No. 1633)

Praied Nul‘;t‘:l, Esg. (No. 13553)

B, Fourth Srect Satfe 1400

Las Vepag, NV 8‘) {31

Telophane: (702) 6928600

Ifae wmh {70 ?1 6H92-HO00

HaMail: chyrd@ieiaw,com
dusbel@ntclaw.com

Attorneys {or Delondanis

fr awsocialion with:

EEVIMHEON ARBHOMEEY & KURTY,
LA

Richard 1. Arshonsky, Bsq, (Mo, 4518)
AR Vepara Blvd., Sidie 1630
Sherman Chaks, CA 91403

Telophone: (SH&‘) 382-3434

Facsimile:  {(818) 382-3401

e Mail: rarshonsiyadaklawyers com

Adttorneys for Defendanis
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Electronically Filed

08/04/2015 ¢3:25:40 PM

[y
CLERK OF THE COURT
Ol
ety 1. Brintonan, Fsq.
Nevida Bar No, 6238
GOOLL PATTERSON
1975 Village Center Civele, Snig 140
Las Vepas, Nevada 891734
(7023 436-2600 (Telephone)
L (702) 436-2G50 (Fax)
Uk brinkmant@ioooldpatlerson.com
L Attorneys for Plainiff
!

' ISTRICT COURT
{ CLARK COLINTY, NEVADA
105 UNGL LLC, a Mevada lmited Tiability Case No. A-14-706336-C
COmpany,
Dot Noo XXX
Plaintift,
v,
ORDER DENYING BEFENDANT
FAMSA, INC, a Califomnia  cormporalion, GRUPO FAMSA'S MOTION FOR
GRUPQ FAMSA, S.A, de V., a Mexican QORDER TO OUASH SERVICE OV
Fcorporation, PROCESS AND SETTING DEADLINE
! T HILE AN ANSWER T
Defendans, COMPLAINT

This matter having come belore the Honerable Rob Dare, on July 14, 2005, on the Motion

to Quash Service ol Process (“Motion™) fited by Delindant, Gropo Famsa, $.A. de CV., 0 Mexican

corporation (‘Defendant Grupo Famsa™), against Plaintff, BLE Uno, LLC, & Nevada timited
lability company (“Plaintil?™), regarding the issue of service of process upon Defendan Grapo
Famsa; Kelly Brinkman, Tsq. of the law firm of Goold Pauerson, appaaring on hehatC ol Plaind(r,
and Christopher [L Byrd, Esq., of the law firm of Fennemore Crealg, O, appeariig ot behall of
Defendant Grupo Famsa to conlest seevice; the Court having reviewed the pleadings and papers on
file herein, considered the argumients of counsel, being folly advised of the premises, finding no
gendine issues of malerial fact, and good cause appearing, therefore, the Court herety finds as
ool fowe:

FINDINGS OF FACTS

h On or about August 29, 2014, Plaiatifl filed its Complaint against Defendants for

breaeh of a commercial lease and puearanty.
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GOOED FATTERSON

FEOUVLLAGE CERTER

. 2 On or about Decembor 3, 2004, Plaintill applicd w0 this Court for an Order
2 ‘L extending tinke (0 elfeetuae service upon Defendant Grupo Famsa. An Order exteading time was
3§ therchy pranted and entered on or about December 11, 2014, which extended fime 1o Jerve
q Irefendant Grapo Famsa theough and inchuding April 30, 20135,

b 3. Onor aboul Mareh 17, 2018, service way etfectuated upon Delendant Grupo Famsa
6 through the Hague Service Convention.

g A, O or ghout June 1, 20405, Delendant’s conunsel filed o Motion © Quash Service of
8 Process alfeging sevvice upon Defandant Grope Famsa was improper. Defendant Cirupe Famsa
9 sresented evidenee (hat 1he person allegedly served on behalt of Grupo Faonsa was a hostess or

10 precter at a Grupo Famsa address and that she wasg not authorized (o geeep service on behall of

E %l

I Grupe Famsa, Detendant Grupo Famsa argued that service of the hosiess did not sotisty due
124 process, even il Plaintil¥ could demonstrale that it arguably complicd with the Hague Convention,
13 5. Oy oe about June 16, 2015, Plaintiff Gled its Oppasition 1o Defendant’s Motion w
G 14§ Quash. Plaintilf presented evidence that service upon Defiendant Grpo Famsa was propely ade
4
fo 15§ aceording to the internal faws of Mexico and the Hague Canvention and that Nevada laws relating
5
Db 16§ service of process were pregmpled,
A
g 7 . Plaintiffs counsel thereaflor filed its Reply in Support of Defendant Grupo Famsa,

18 SA, de OV, s Motion to Quash Service of Process.

19 COMNCLUSION OF LANY
20 Based upon the Toregeing findings:
ai AL Plaintil propetly served Defendant Grupo Famsa under the aws of Mexico as well

22 | as the Flague Convention and thal such service efforts sadsfied constitational standards of Tue

23 Process;

2 13, Nevada law reparding service of process s preempted by the Hague Convention
|
|

25 i and Mexican faw in this case.

20 . FEES HEREY ORDERED, ATDNUDGED AND TH:C [ZELL that Defendant Gropo
27 Famsa, $.A. de V.55 Motion © Quash Serviee of Process is DEMIIED),
28 1

9
Ll
CIVILHIN T S Ly abA L PO B D0t ety lemyinnyg Cion o Mo b Quwarh Ses viss 3% dos
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I 13 IS HEREEY ORUIERED, ADRIDGED AN DECRELED that Delendant Grupo
2 b Famsa has thivty (30) days from the date of this hearing {uty 14, 2018) tn which to file an Answer
3 ta the Complaint (Lo, threugh and including August 13, 2005),

4 ORDER
o

5 (118 SO ORDERED this~® day of 77 2015,

)

el et

RICT COU
5 P )
4 Submivted by: WO IR TR COOLET DR AR T T B

10 Dyated (his 30" day of July, 2013
LR CGOOLD PATTERSON

iy w

rxd Ry K
13 Kelly -
MNevada Bar No, 6238

14 1975 Village Center Civele, Suite 140
Iy Vegas, Mevada 89134
Attarren for Pleiitiff

GOOLD PATTERSON

oy

B RIEVIEWERED BY:

Dated this 30th day of haly, 2015
FEMNEMORE CRAIG, P.C
Christopher 1L Byrd, g

7 Nevada Thar No, 1633

300 &, Fourth Streer, Suiwe 1400

22 Lag Vegas, NV 89101
Attorney fior Defendeants

G ARAHY D AP A - b TEET 1Ot e iy L Mota bo Qansh Servve vidue

0038




145
-

%4707 £35-2650

=

24

4]

[=3

ERCIRCLE, 84
F

LAZVEGAS, NEYADA

25

GOOLD PATTERSGH
YVILLAGE CENT

=

TOR43

45T

(3, P HERERY ORDERED, AIDJUDGED AND DECTRERELD ha Defendant Grupo

Famsa has thicty (30) davs fom the date of this hearing Quly 14, 2015) in which to (e o Answer

ta the Complaint (Le., through and including August 13 2013y,
ORIER
IS SO ORDEREMD this dayof 2015

TDISTRICT COURT UDOE
Submitted by:
Dated iz 30" day ol July, 2018
GOOLD PATTEREON

BY! S

felly J, Hlllll\lnlﬂ lxq

Naovada f3ar No. 6234
l‘)/‘ﬁ Village Center Cirele, Suite 140
4 Vegis, Nevada 89134

/[.’f()."l'l‘ifl]«‘.)‘ S Plaineiff

REVIEWED BY:
Dratec this 300 day of Jily, 2015

RN } 51( IRECRAIG, PO, o,
[j‘/ f’ﬁiifi"‘ff“&‘ "ﬁb‘w‘? f‘( {_“‘r{ L
topliz I?ﬂ BVId sq‘ )
Novacla fiar No. 1633

300 8. Fourth Strect, Suite 1400

Las Vogas, NV 89101

Atternay four Defendants

3

ALY A2 Pt - 100 ™ E A SO et Cinins's Mot s Caash Seraga v due
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Etectronically Filed
MOT 08/07/2015 11:51,60 AM
Christopher Byrd, Esg., NV Bar No. 1633 .
FENNEMORE CRALG, P.C,
300 8. Fourth Street Suite 1400 Q%.. ;Léf«m—
Las Vegas, NV 89101 )
Telephone: (702) 692-8000 CLERK OF THE COURT
Facsimile:  {702) 692-8099
f2-Mail: chyrd@felaw.com
-and-
Richard I, Arshonsky, Esc., NV Bar No, 4518
LEVINSON ARSHONSKY & KURTZ, LL)?
18303 Vantwea Blvd,, Suite 1650
Sherman Qaks, CA 91403
Telephone: (818) 382-3434
Facsimile:  (818) 382-3433
F-Mail; rarshonsky@laklawyers.com

Attorneys for Defendants FAMSA, INC.,
and GRUPQO FAMSA, S.A. DECV.
DISTRICT COURT
CLARK COUNTY, NEVADA

133, UNQ, .1.C, a Nevada Hmited liability Case No..  A-14-706336-C
company, ‘
Dept, No.o XXX
Plaintiff,
Vi, DEFENDANT GRUPO FAMSA, 5.A. DE
B C.V.’S MOTION TO STAY ALL
FAMSA, INC,, a California corporation; PROCEEININGS RELATING TO GRUPO
GRUPO FAMSA, S.A, DE CV,, a Mexican FAMSA, 8.A. DE C.V. PENDING
carparation, QUTCOMI OF PETITION FOR WRIT OF
o PROUIBITION ON AN ORDER
Nefendants, | SHORTENING TIME,

COMES NOW Defendant GRUPO FAMSA, S A, DE CV. (*Grupo™), by and through its
attorneys of record, Christopher Byrd, Esq. of the law firm of Fennemore Craig, P.C. and Richard .
Arshonsly, Fsq. of the law fiem of Levinson Arshonsky & Kurtz, LLP, and hereby moves this Court
for an order to stay all proceedings relating lo Crupo, pending the outeome of Grupo’s Writ of
Prohibition on an Order Shortening Time ("Motion™).

/it
il

it

BRURFS/ 10704064 1/634570.0001 |
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gl

Attorneyy fo.r"chwamh.'rr

This Motion i based upon the papers and pleadings oa fle, the attached points and

authorities and any oral argament that this Court may agree 1. mla riain,
o ;o

Drated: Augnst __‘_f{!;.;gv______,‘é’.kll.‘.s y: A AR et
Chyigtopher | 1INV Bar No. 16453
FE NNEMORE ¢ IxAl{r P
300 &, Vourth Street Suite 1400
Lag Vegas, NV 891H
Vi Mail: chyrdtefelaw com
w1l
Richard 1 Arsbonsky, Hsq. [\W Har No. MHI
LEVINSON ARSHONSKY & KURTY, LLP
P00 Ventuea Blvd., muite TGE)

Sherman Oukes, CA 91403

E-Maik: wrahonsky@loklawyers.com
Altornevs Jor Defendants FAMSA, INC,

ane GRUPC FaAdSd, S4. DECTV

ORDER SHEORTENING TIME
I appearing 1o the satisTaction of the Courl, sand good cause appearing therefore, T 15
HERERY ORDERED that the forepoing Maotion o Stay All Proceedings Relating to GIRUPOC
FAMSA, 5.A, de OV, Pepding Qutcome of Pelition for Weit of Prohibition Chn An Quder Shortening
Time shall be heard o Af«w]t:@[/ / L 20S at Y80 amin Depl. XXX of the

FEigbth Judicial Vistrict Couet,

Regpectiully submirted by:
FENMNEMORE CRALG, PO,

b
\"‘

¢ l}n%am el Byl(l Lz, INVI cthﬂ A
I I..NNI.NE()I\E* CRAIG, PC
'i(){'} 5. Fourth Street Suite 1400

m:. Vagas, NV 89101

SMaih ehyrd
L“l‘] ]
Richard [ Asshonsky, Bag. [NV Bar No. c’i‘i'ib_[
LEVINSON ARSHONSKY & RURTZ, LL
TA303 Venlura Bivd,, Suite 1650
Sherman OQaks, CA i)[ 403
S Mail: ' ‘

NGO

AW yers.eom
& .fldl‘*?',-'i. .!'N(...'.,
et CRIIPO) AMSA S A DEC

B LIRS 0T04064, 1034 370.0001
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AFFIDAVIT OF CHRISTOPHER N, BYRD, ESQ. IN SUPPORT OF MOTION TO 5TAY
ALL PROCEEDINGS AGAINST GRUPO TAMSA, 5, A, de OV, PENDING THE
OUTCOMI OF PETITION FOR WRIT OF PROTEBUTTON

STATE QOF NEVADA )
COUNTY QOF CLARK )
[, CHRISTOPHER M. BYRD, ESQ,, being first duly sworn on oath states under penadty of

perjury that the following assertions are true and correct of my own personal knowledge:

L. {am an attorney duly licensed to practice law in the State of Nevada and am a
director at the law firm of Fennemore Craig, P.C., attorneys for Grupo, This Affidavil is submitted
in support of Grupo’s Motion to Stay all Proceedings Against Grupo Pending Outcome of Petition

for Writ of Prohibition (the “Motion™).

2. This Ex Parte Application is made and based upon Highth Judicial District Court Rule
2.26.
3. Crrupo respectfully requests that the Motion be heard on shortened time to prevent

Girupo from being forced to file a responsive pleading and engage in discovery while it
simultanecusty seeks o prosecute o Writ with the Nevada Supreme Court. Pursuant to the Order
submitted to this Court Grupo is required to file a responsive pleading on August 13, 2015,

Therefore, Grupo respectiully requests that this matter be heard before the responsive pleading date.

y /’,‘%gﬂ/{f};/ﬁ; )ﬂ “kl gﬂq)

CHIRISTOPHER FLBYRD

SUBSCRIBED AND SWOTN o before me this
day of -U(’%‘v s, b 2015,

BARNARA BURNS
_ i Motary Pulbdic-3tave of Navada
" — ARPT MO 39696431

¥ MY App. v Docerner 0, 20 ¢

- e, 4 %
" [-2;) m/&f* TAAA A wx&-ﬂﬂqmu—&m ot —

NOTARY PUBLIC in and for the
County of Clark, State of Nevada,

P LHANS/ 070406 A3 878,000 3
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MEMORANDUM OF POINTS AND AUTHORITIES

i.
FACTUAL BACKGROUND

Plaintitl filed this action on August 29, 2014, Grapo filed a Motion to Quash Service off
Process (“Motian to Quash”) on the ground that Plaintifl did not properly serve Grupo. This
[Tonorable Court denied Grupo’s Motion (o Quash on fuly 14, 2015, Grupo respectiully disagrees
with this Court’s finding and is preparing a Writ of Prohibition to the Nevada Supreme Couwrt (o
challenge the constitutional insufficiency of the purported service on Grupo, Trial of this matter is
ot set untl January 4, 2016 and discovery is not presently scheduled to end until Octaber 9, 2015,
Thus, there is ime for the Supreme Court fo consider the Writ without any prejudice to Plaintiff if
the Writ is denied,

I1.
ARGUMENT

Under NRAP 8(c), a Court will gencrally congider four factors in determining whether o
stay the proceedings: (13 whether the object of the [moving party’s] writ petition wili be defeated if
the stay or injunction is denied; (2) whether the [moving party] will suffer irreparable or serious
injury if the stay is denied; (3) whethier the [opposing party] will sufler frreparable or serious injury
if the stay is granted; and (4) whether the [moving party] is tikely to prevail on the merits in the
appeal or writ petition.

It is not necessary for Grupo to satisfy cach of these four factors, The Nevada Supreme
Court has “recognize[d] that i ane or two factors are especially strong, they may counterbalance
other weak factors.” Mikon Gaming Corp. v, MeCrea, 120 Nev. 248, 251, 89 P, 3d 36, 38 (2004),
citing Hansen v, District Court, 116 Nev, 650, 659, 6 P, 3d 982, 987 (2000).

A, ALL FOUR FACTORS FAVOIL A STAY.

1. Factors 1-2: The object of the Writ Petition will be defeated if this Court
does not grant a Stay. Furthermore, if the Stay is denied, Grupo’s due process

rights will be violated by having to defend on the merits without being properly
served with the summons and compiaing in this matter,

Grrupe is preparing a Wit of Prohibition (the “Writ Petition™) challenging this Honorable
Court's Order Denving Defendant Grupo FAMSA’s Motion for Order to Quash Service of Process
FIELRMS/LOT04964, 1034 570,0001 4
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ang Setting Deadline to File Answer to Complaint COrder™), In that Ovder, this Court found that
Grupo was property served with process under the Tague Convention and Mexican faw, The object
of the Writ Petition is to keep Grupo out of this litigation in accord with the principles of duc
process. The violation of due process canmot be compensated in money or otherwise repaired in the
event the Nevada Supreme Court agrees due process was not satisfied when purportedly serving
Grupo.

A denial of this Motion will defeat the object of the Writ Petition, as sueh a denial will
require Grupo to actively appear o, participate in, and be subject to, discovery and motion practice
i, a case which uitimately the Nevada Supremae Court may decide Grapo was never properly served
with process. Consequently, the first of the NRAP 8(¢) factors has been met and the Court should
grant Grapo’s motion and order a stay.

Hawsen, 116 Nev, ALO58-059, 6 P.3d 986-987, would seent 1o suggest thal a sty is not
warranted, but that case is distinguishable, In Hansen, the Court was focused on the now outdated
distinetion hetween a general and special appearance, not the effect of the faiture to comply with due

process. The Court concluded no stay was necessary beeause the maving pavty could still challenge

Jurisdietion even if an answer was filed because the trial court had only made a preliminary finding

of jurisdiction. Thus, the party seeking a writ to challenge jurisdiction was given leave o challenge

Jurisdiction again at tial, Here, the Court made findings of fact, apparently leaving nothing for

Grupo to contest at trial, Grupe’s only remedy is the Writ Petition.  Certainly, i Plaintiff believes
that the issuc of jurisdiction can still be tried with the rest of the case, then Grupo is prepared (o
withdraw the Motion.

P Factor (3): Plaintiff will not suffer irreparable or serious injury if a stay
is pranted,

Plamtiff will pof suller trreparable injury i this matter is stayed as to Grupo. A stay will not
adversely alfect Plaintiff’s remaining claims against FAMSA, which has nol sought (o stay these
proceedings. There is still adequate time to complete discovery—the discovery cut-off date is
presently October 9, 2015, and trial is not scheduled until January 4, 2016, Moreover, *a mere delay
in in pursuing discovery and fitigation normally does not constitute irreparable harm.” Mikon

Genning, 120 Nev. at 253, 89 P, 39 at 39, Even with a stay as to Urupo, Plaintiff can proceed with

BRURMSAOT09904 . 110343700001 3
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discovery, and even (ry the case as it did in the prior litigation, when PlainG{T failed to serve Grupo.
Plaintiff”s damages in this case are alse capped and interest continues to acerue on those claims.
Thus, thus Plaintifl cannot demonstrate any cognizable harm from the issuance of a stay, much iess
irreparable hamm, This element of NRAP 8(¢) strongly favors Grupo.

3 Factor (4): Grupo i3 likely to prevail on the merits

This factor does not require a showing of probability of success on the merits, See Hansen,
136 Nev, al 059, 6 P, 3d at 987 (2000). Instead, the party seeking o stay must present its case on the
metits whenever a serious legal question is involved dnd the balance of the equities should weigh in
Favor ol granting a stay. 2.

[n the present case, Grupo certainly believes that a serious constitutional guestion is
presented given that it is undisputed that service wag left with g hostess at ¢ Grupo store. Under no
interpretation of due process is such service effective on a corporate entity, regardless o whether il
oceurred in Mexico or the United Stales.

111.
CONCILUSION

The equitics for a stay stongly favor Grupo, A stay allows Grupo to avoid the expense of’
appearing in an action in a Foreipn country until i€ has an opportunity to address the constitutionality
of service before the Nevada Supreme Court. The malter can still continue as (o FAMSA, so there I3

no prejudice to Plaintif from such a stay. Thus, Grupo requests a stay be entered while the Nevada

Supreme Court congiders its Writ Petition, Y, VR -
'y, N/ (
Dated: August _¢» , 2015 By, /f/)flﬁzfgw%_{m) // “w)'(wﬁbt;_.,-)

Christopher Byrd, Fsq. [NV Bar Nao, 1633
FENNEMORE CRAIG, P.C.

300 8. Fourth Street Suite 1400

Las Vepas, NV §9101
Fi-Mait: chyrd( el
a1

Richard 1. Arshonsly, Esq. [NV Bar No. 4518
LEVINSON ARSHONSKY & RURTZ, LLP
15303 Ventura Blvd., Suite 1650

Sherman Oaks, CA 914073

[Z-Mail: rarshonsky@laklawyers.com
Attorneys for Defendants FAMSA, INC,

and GRUPQ FAMSA, 8.A DECV.

AW, eem

BEURNS/EOT04R04, 135700001 6
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[ hereby certify that a copy of the foregoing DEFENDANT GRUPG FAMBA, B.A. U
CV8 MOTION TO STAY ALL PROCEEDINGS RELATING TO GRUPOD FAMSBA, hA.
B LY. PENDEING QUICOME GF PRTITION FOR WRET QF PROJIIBITION ON AN
CRER SHORTEMING TIME was served upon (he following person(s) cither by electronic
transmission through the Wiznet system pursuant © NEFCR 9, NRCP 5(b) and BDCR 726 or by
wadling a copy Lo their last known address, (st class mail, postage prepald for non-registered users,

an s 7" day of August, 2013, as follows:

Kelly J. Brinkman, s, [X] Vi Eeservice
Gioold Palterson [ Vie 008, Mail (Not registered with
1975 Village Center Civele #1440 CMACE Program)

Las Vegas, NV 89134

£ mma Dhnpas

An employee of Fennemore Cratg, PA

BTN 008, LAZET0.000 ) 7
0046




THE SUPREME COURT OF THE STATE OF NEVADA

GRUPO FAMSA, $.A. de C.V., o
SUPREME COURT CASE NO.:

Petitioner and Defendant, . .
' Electronically Filed

v. IISTRICT COAMROrd 200 N04:31 p.m.
A-14-706336-Tracie K. Lindeman
T b JGHTH JUDICTAL [)[%lRI( T Clerk of Supreme Court

COURT of the State of Nevada, in and
i()l the County of Clark, and T e

[TONORABILE ROB BARL, District PETITION FOR WRIT OF
Court Judge, PROHIBITEON
Respondents,

and

B UNO, LLC,

Plaintft and Real Party in Interest,

PETITION FOR WRIT OF PROHIBITION
Pursuant to NRS 34.320, Petitioner Grupo FAMSA, S.A, de C.V. (“Grupo™)
petitions this Court for the issuance of a peremptory Writ of Prohibition and/or other
reliel prohibiting the district court from exercising jurisdiction aver Grupo due (o real
party in interest, B.E, Uno, LLC's insufficient service of process on Grapo, and
directing the district  court to vacate its August 4, 2015 Order Denying Defendant

Grupo FAMSA’s Motion for Order to Quash Service of Process and Setting Deadline

Lo File Answer to Complaiot (“Ovrder”).
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This Petition is supported by the following Momorandum of Points and

Authorities and the Appendix of Record [iled coneurrently herewith,
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NRAP 26,1 DISCLOSURE
The undersigned counsel of record certifies that the following are persons
and entities as described in NRAP 26.1{a) and must be disclosed:
There are no entities to be disclosed.
These representations are made in order that the judges of this court may
evaluate possible disqualification or recusal.

Fennemore Craig, P.C,
C,‘lmsl;oR]lu-:r Byrd, Lsg. (No, 1633)
Danicl Nubel, Esq. (No, 13553)
300 S. Fourth Streef Suite 1400
L.as Vegas, NV 8910t
Telephone: (702) 692-8000
Facsimile:(702) 692-8099
F-Mail: chyrd@nfclaw.com
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LEVINSON ARSHONSKY & KURTZ, LLP
Richard 1. Arshonsky, Esq. (No. 4518)

15303 Ventura Blvd., Suite 1650
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Telephone: (81 &g 382-3434
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MEMORANDUM OF POINTS AND AUTHORITIES
I
INTRODUCTION

The issue s whether attempted service of process under the HMague
Convention must satisfy due process, Judge Bare ruled that Plaintiff and Real Party
in Interest, B.E. Uno, LL.C (“Uno” or “Plaintiff") properly effectuated service of a
Summons and Complaint on Defendant and Petitioner Grupo FAMSA, §5.A. de .V,
(“Grupo™), a large, publicly-traded Mexican company, by serving Claudia Paloma
Martinez, a hostess/greeter at one of Grupo’s stores in Mexico. Judge Bare held as a
matter of law that Uno’s service under the Flague Convention and Mexican law
satisfied due process,

This legal conclusion regarding due process, however, is Hawed because it
relies upon a Certificate from the Mexican Court containing false information about
the capacity of the person served. The Centificate indicates Grupo was served
through Claudia Paloma Martinez, but incorrectly identifies her as an employee in
Grupa’s lepal department.  Grupo presented two sworn affidavits that Claudia
Paloma Martinez was  a hostess greeter and not authorized to accept service of
process for Grupo, Judge Bare, Uno and Uno's Mexican counsel, who provided an
opinion about the effectiveness of service, all relied upon false information to find
compliance with Mexican law and the Hague Convention, and, thus conclude due
process had been satisfied, Moreover, even upon valid proof of compliance with the
Hague Convention, there must still be an independent analysis of due process, so
that a foreign company, like Grupo, can ascerlain whether it has been properly
served and must respond in a foreign court.

Due process requires service upon a “representative so integrated with the
organization that he will know what to do with the papers”  Serving a
hostess/grecter of a refail conglomerate does not meet that standard and certainly
does not satisfy due process. By analogy, would service on a greeter at Wal-Mart be

i
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effective service on the Wal-Mart corporate entity? The answer is “No” and the
same answer applies, even though the service occurred in Mexico utilizing the
procedures of the FHague Convention,  Grupo is entitled to the due process
protections afforded by the Constitution before being, forced to defend itself in a
foreign jurisdiction.

As Grupo has no plain, adequate and gpeedy legal remedy it it is forced
answer and participate in the litigation, Grupo asks this Court to issue a Writ of

Prohibition prohibiting the district court from exercising jurisdiction over Grupo, and

directing the district court to vacate the Order Denying Defendant Grupo FAMSA's
Motion for Order to Quash Service of Process and Setting Deadline to File Answer (o
Complaint (“Order™), which was filed August 4, 2015,
I1.
[SSUE PRESENTED
Did Uno's service of process on Grupo by leaving a copy of the summons and
complaint with a greeter at the front of Grupoe’s store in Mexico salisly
Constitutional due process?
Iil.
STATEMENT OF RELIEF SOUGHT
Petitioner respectfully requests that this Court issue a peremplory writ of
prohibition prohibiting the district court from exercising jurisdiction over Grupo and
directing the district court to vacate ity Order.
v,
STATEMENT OF FACTS

A.  The Person Served On Behalf of Grupo Is a Hostess/Greeter at one of]
Grupo’s Stores.,

This is an action for breach of a lease by Famsa, Inc, App. 0001-0008. Grupc
is the guarantor of the tease, App. 0002, Uno claims to have served Grupo through

Claudia Paloma Martinez (“Ms, Martinez”). App. 0002, Grupo presented unrefuted

“y
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evidence, however, that Ms, Martinez is employed by Grupo as a greeter/hostess (o
greet individuals coming into the store, App. 0009-0010, Amended Declaration of
HMumberto Loza, 4. Bqually undisputed is that Ms. Martinez was not authorized tc
accept legal documents on Grupo’s behalf,  App. 0009-0010, Declaration of
Humberto Loza, Y3,

Tn contrast, Uno offered a Certificate and the opinion of Mexican counsel that
service on Claudia Paloma Martinez complied with the Hapue Convention and
Mexican law. App. 0049-0067 at 0058, This was the basis for the district court’s
conclusion that service satisfied Mexican faw, the Hague Convention and due
process.  Aside from the fact that Mexican counsel’s legal opinions are
inadmissible, the Certificate containg false information.  According to Mexican
counsel, the Certificate is based upon a report from the process server. App. 0049-
0067 at 0058. The process server’s report was not produced and the Certificate
contains false information about Ms. Martinez’s status with Grupo. The Certificate
falsely identifies Ms. Martinez as an employee in Grupo’s legal departiment. App.
0002, Therefore, the district court’s finding that the service of process under the
Hague Convention and Mexican law satisfied due process has no basis in law or in
fact,

B. Procedural Backeround,

Uno served Ms. Martinez with the Summons and Complaint on March 17,
2015, App. 0028-0034. Grupoe fited its Motion for Order to Quash Service of
Process (“Motion™) on or about June 1, 2015, afler Uno filed the Nolice of Service,
App. 0037-0048. After bricfing by the parties, the Court decided the motion based
upon the pleadings and the affidavits presented. The district court filed its order on
August 4, 2015, App, 0078-0081.

C,  The Order On Review,

In its Order, the respondent district court held that Nevada law regarding
service of process is preempted by the Hague Convention and Mexican law in this
3
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case. App. 0078-0081 at 0079. The district court further held that Uno properly
served Grupo under the laws of Mexico as well as the Hague Convention and that
such service efforts satisfied Constitutional standards of due process. App. 0073~
0081 at 0079,
V.,
LEGAL ARGUMENT

A. Jurisdictional Statement,

This Court has original jurisdiction to consider this Petition and should
exercise ity discretion to tssue a Writ of Prohibition, See Nev, Const. art, 6, § 4. A
Writ of Prohibition may issue to “arvest{] the proceedings of any tribunal . . . when
such proceedings are without or in excess of the jurisdiction of such tribunal,”
NRS 34,320, A petition for writ of prohibition is the proper vehicle to challenge
the denial of a motion to quash service,..” Dakva v. Second Judicial Dist. Court ex
rel. Caty. of Washoe, 117 Nev, 208, 211, 19 P.3d 239, 241 (2001).

“When the district court acts without or in excess of its jurisdiction, a writ of
prohibition may issue to curb the extra jurisdictional act”. Lay Vegas Sands v,
Lighth Jud. Dist. Ct., 130 Nev. Adv. Rep. 13, 319 P.3d 618, 621 (2014)(quoting
Club Vista Fin. Servs., L.L.C. v. Eighth Judicial Dist. Court, 128 Nev, Ad. Op. 21,
276 P.3d 246, 249 (2012)). A writ of prohibition may issue when, as here, “there is
not a plain, speedy and adequate remedy in the ordinary course of law.” NRS
34.330.

For the reasons set forth below, the Court should issue a peremptory writ of
prohibition and/or other appropriate relief prohibiting the district cowrt from
exercising jurisdiction over Grupe due to insufficient service of process and
vacating ils Order.

I3, Standard Of Review,

In considering a wril petition, this Court gives deference to a district court’s
factual determinations but reviews questions of law de novo. Gonski v, Second
d
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Judicial Dist. Court, 126 Nev, Ad. Qp. 571, 245 P.3d 1164, 1168 (2010).

C. '[’lm Distriet Court Erred In Denying Gru no’s Motion to Quash
Service of Grupo Beeause Service Falded to Comply With Due
Process.

1. An Overview of the Hague Convention and its Applicability
Here,

The Hague Convention on the Service Abroad of Judicial and Extrajudicial
Documents in Civil or Commercial Matters (the “Hague Convention”) is destgned
to provide “a mechanism by which a plaintiff authorized to serve process under the
faws of its country can effect service that will give appropriate notice to the party
being served and will not be objectionable to the country in which the party is
served.” Dakya, supra at 211,

The Hague Convention applies “in all cases, in civil or commercial matters,
where there is occasion to transmit a judicial or extrajudicial document for service
abroad.” Jd. at 241-42; see also Hague Convention Art. 1. The United States and
Mexico are both parties to the Hague Convention, MeCarty v. Roos, 2012 WL
6138313, at ¥10 (. Nev. Dec. 7, 2012) (“The United States {and] Mexico . . .are
signatories to the Convention of Service Abroad of Judicial and bxtrajudicial
Documents in Civil or Commercial Matters” ),

Since both the United States and Mexico are signatories to the Hague
Convention, service of process on a foreign defendant “must conform to the
requirements of the Hague Convention.” Unite Nat'l Ret. Fund v, Ariela, Inc., 643 T,
Supp. 2d 328, 333 (S.D.N.Y. 2008); see also Volkswagenwerk Aktiengesellschaft v.
Schiunk, 486 .S, 694, 705 (1988)(“[Clompliance with the Hague Convention i3
mandatory in all cases to which it applies”).

One method of service under the Hague Convention is service through the
Central Authority of the receiving country. Dahyvea, supra at 212 (“service may g
through the central authority of the receiving country™) (citing Hague Convention
Art. §). Once the Central Authority determines that the request for service is valid it

5
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must serve the document “by a method prescribed by its internal law for the service
of documents in domestic actions upon persons who are within its territory.” Haguc
Convention Art. 5, The Hapue Convention lays out very clearly the process which
the Central Authority must undertake in serving the documents. The Central
Authority must serve the documents and then “complete a Certificate detailing how,
where, and when service was made, or explaining why service did not oceur.” Unite
Nat'l Ret. Fund, 643 F. Supp. 2d 328 at 333 (S.DNY. 2008) (citing Hague
Convention Art, 0).
The problem in this case, however, is that the Certificate of the Central
Authority relied upon by Uno to prove service contained false information on ity
face. Grupo does not dispute here that Uno attempted to follow the procedural rules
of the Hague Convention to serve Grupo, but the district court’s conclusion that thg
service in this case satisfied Mexican taw, the Hague Convention and thus due
process, was based upon false information in the Certificate presented from the

Mexican court.
2 In Addition to Compliance with the Procedures of Hague
Convention, Service Must Also Satisfy Constitutional Jue

Process’.

While the Hague Convention defines the procedures for service of process,
“the tegal sufficiency of a formal delivery of documents must be measured against
some standard. The Hague Convention does not prescribe a standard, so we almost
necessarily must refer to the internal law of the forum state” Folkswagenwerk
Aktiengesellschafl v. Schiunk, 486 U.S. 694, 694-95 (1988).
In the United States, “service of process must comply with both constitutional
and statutory requirements.” R, Griggs Grp. Lid. v. Filanto Spa, 920 F. Supp. 1100,

1103 (D. Nev. 1996), The United States Supreme Court has emphasized that “as a

"'This rule of law somewhat moots the district court’s holding that the TMague
Convention preempts Nevada law, as the court must, in any event, undertake a due
process analysis. The district court did so here, but erred in its analysis because of

the false information provided in the Mexican Court’s Certificate.
6
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legal matter, the Due Process Clause requires every method of service to provide
‘notice reasonably caleulated, under all circumstances, to apprise interested parties
ol the pendency of the action.” Volkswagenwerk Aktiengesellschafi, at 707.

Thus, in addition to complying with the Hague Convention procedural
requirements, service of process must also comport to the requirements of the
United States Constitution. See Heredic v. Transp, S.A.8., Inc, 101 F. Supp. 2d 138,
162 (SD.NY. 2000) (*in addition to the Hague Convention, service of process must
also satisfy constitutional due process™); see also dckermeann v. Levine, 788 I'.2d
830, 838 (2d Cir, 1986) (“service of process must satisfy both the statute under
which service is effectuated and constitutional due process™).

To constitutionally effectuate service on a foreign corporation, service must be
made upon an agent, officer, or representative of that corporation. See Tura
Minerals Corp. v. Carnegie Min, & Exploration, Inc., 2002 WL 760653, at *1 ().
Nev. Mar. 7, 2012) (“service can be made ‘upon a representative so integrated with
the organization that he will know what to do with the papers™).

Generally, service is sufficient when made upon an individual who stands in
such a position as to render it fair, reasonable and just to imply the authority on his
part to receive service”) (quoting Direct Mail Speciclists, Ine. v. Lelat Computerized
Techs., Inc., 840 F.2d 685, 688 (Oth Cir. 1988)); yee also Cont'l Convention & Show
Momt, v. Am. Broad. Co., 230 Minn, 217, 220, 41 N.W.2d 263, 265 (1950) ("in
arder to maintain an action against a foreign corporation . . . service of process upon
it must be made upon its agent, officer, or representative here acting in such
capacity, so that notice to him will be deemed notice to the corporation™); see also
Courtesy Chevrolet, Inc. v. Tennessee Walking Horse Breeders' & Exhibitors' dss'n
of Am., 344 F.2d 860, 866 (9th Cir. 1965) (“the rationale of all rules for service of]
process on corporations is that service must be made on a representalive 50
integrated with the corporation sued as to make it a priori supposable that he will
realize his responsibilities and know what he should do with any legal papers served

7
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on him").
3, The District Court Erred in Finding That Uno’s Service of
Process on Grupo Satisfied Constitutional Due Process.
While Grupo cannot dispute that Uno use of the Hague Convention was the
proper procedure to serve Grupo through Mexico’s Central Authority, the issue for

jer the service satisfied Constitutional due process, Thy

the district court was whet
district court erred in linding that Constitutional due process was satisfied because
the Certificate from the Mexican court contained false information as discussed
above and the person served had no authority to accept service,

Under the cited authorities, it is clear that Uno’s service of the Summons on
Claudia Palomo Martinez did not satistfy Constilutional due process, as (1) Ms,
Martinez was not so integrated with the organization that she would know what to do
with the papers; (2) it is not fair, reasonable and just to imply the authority on Ms.
Martinez’ part to receive service; (3) notice to Ms. Martinez could not be deemed
notice to the corporation; and (4) notice to Ms. Martinez is not reasonably caleulated,
under all circumstances, to apprise Grupo of the pendency of the action.

In R Griges Grp. Lid., at 1102, a defendant foreign corporation filed a
motion to quash alleging that the plaintifl had failed (o serve an agent, officer, or
representative of the defendant forcign corporation. The corporation filed an
affidavit stating that the employee plaintift scrved with process was not an officer,
agent, or representative appointed to accept process on its behalf. Jd. at 1102,
Plaintiff in that case provided only the affidavit of the individual that served process,
which stated that the person served was a “lepal representative” of the defendant
foreign corporation. Jd. Given these facts, the court discussed plaintiff’s burden to
establish that the person served had the necessary relationship with the defendant
corporation;

Plaintiff has made po showing that [the individual served] was

sulficiently integrated with the organization to render service upon him
fair, reasonable and just. Cf Direct Mail Specialists, Ince. v Lelat

8
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Computerized Technologies, Inc., 840 F.2d 685 (9th Cir. 1988). While
the process scrver may have thought he was serving a legal
representative of [defendant foreign corporation], neo facts Lﬁawc-: been
sresented to the court to support this assumptlion and that assessment
a5 1o bearing on the court's determination. Iljlaintif[’ freely admits that
i has vet to conduct discovery and does not know the extent or nature
of [the individual served) "involvement with [defendant 1’01‘(-:ii;n
corporation], yet asks the court to share its view that “considering the
circumstances surrounding the service, it is apparent that [the
individual served] represented [defendand (orcign corporation} during
the WSA show” ‘anc} that “clearly some formal relationship existed”
between them. This the court declines to do. The burden is on the
plaintff to establish the propriety of the service, fd. at 1102-1103,
citing Aema Business Credi, e, v, Universal Decor & Interior
Design, e 635 F.2d 434, 435 (5th Cir. 1981).

The Court in K. Griges ound service of process on this individual improper
because the plaintiff failed to show that the individual served was “an officer,
director, cmployee, managing agent, or general agent of  [defendant  foreign
corparation]” or that the individual served was an “agent authorized by appointment
ar by law to receive service of process on behalf of [defendant foreign corporation]”,
fd al 1102-03,

On the other hand, in Burda Media, Inc. v. Viertel, 417 F.3d 292, 303 (2d
Cir. 2005%), the court found that service on a foreign corporation complied with both
the Hague Convention and the United States Constitution because “I'plaintiff] had
proof that [the individual served] was a managing director of {Defendant] and
therefore served as its representative,”

Uno’s claim that due process was satisfied in this case depends exclusively
on the false Certificate from the Mexican court. Here, Ms, Martinez, who Uno
served, 1s indisputably a hostess or greeter at a Grupo’s store with no authority to
accept service on Grupo’s behalf. She is not an agent, officer, or representative so
integrated with Grupo that service of process upon her could sufficiently comport
with the Constitution.

Furthermore, Uno cannot substitute notice of the underlying fawsuil for due

process. Uno will undoubtedly argue that it is “faiy” to force Grupo to appear and
9
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defend regardless of whether service was proper, because Grupe’s subsidiary,
Famsa, Inc., has already appeared in the case. Nevada law expressly provides that
actual notice of a suit is not an effective substitute for service of process, Abreu v,
Gilmer, 115 Nev, 308, 314, 985 P.2d 746, 750 (1999); see also, Moulton v, Lugene
Burger Mgmt. Corp., No, 3:08-CV-00176-BES-VPC, 2009 WL 205053, at *3 (D.
Nev. Jan. 26, 2009). Parties obtain notice about lawsuits in many different ways;
but, that docs not excuse the plaintiff from following the service rules and
complying with due process. In this case, Uno served a greeter/hostess i an effort
1o serve Grupo. Grupo’s knowledge of the titigation, however, does not excuse Uno
from effecting service that comports with Constitutional due process, Until Uno
accomplishes proper service the district court has no jurisdiction ever Grupo,
VL
CONCLUSION

The districl court’s analysis of due process based upon compliance with the
Hague Convention or Mexican law was flawed because it is based upon false
information provided to the Mexican Court about the employee status of Ms,
Martinez, the person receiving service. Ms, Martinez is a lower-level employee who
greets people as they enter into a retail store. While her position may be helptul to
Grupo’s operations, she is not an officer, director or agent who would know what to
do if served legal process, and who could reasonably and fairly be adjudged to be
representing  the company for purposes of legal process,  Therefore, Grupo
respectfully requests that this Court issue a peremptory writ of prohibition
prohibiting the district court from exercising jurisdiction over Grupo and directing
/17
I
11
[
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the district court to enter an order guashing,

DATED this 14" day of August, 2015,

y service of process as to Grupo.
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3. | hereby ccrl;il’y that [ am counsel of record for Petitioner-Defendant,
Grupo FAMSA, A, de C.VL in this matter, that T have read the foregoing Petition
for Writ of Prohibition and that to the best of my knowledge, Information and
belief, it is not frivolous or imposed for any improper purpose. 1 further certify that
this Petition complies with all applicable Nevada Rules of Appellate Procedure, in
particular NRUAP 28(e), which requires cvery assertion in the Petition regarding,
matters in the record to be supported by a reference to the page of the transeript or
appendix where the matter relied on s to be found. T understand that | may be
subjeet to sanctions in the event that the accompanying brict is not in conformity
with the requirements of the Nevada Rules of Appellate Procedure,

DATED this 14" day of August, 2018

[%,M,g,.r\(vﬁ“ﬁl,&x,) /’f %&;)J{é.

(_‘,.Inlh{.nphcl L. Byrd
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TOME THIS /4 DAY OF

VI,
VERIFICATION
STATE OF NEVADA )
44

COUNTY QF CLARK g

Under penalty of perjury, undersighed counsel declares that: he 1s an
attorney of record for Petitioner Grupo FAMSA, S.AL de C.V.; he has read the
foregoing Memorandum of Points and Authorities in support of their Petition for
Writ of Prohibition and is familiar with its contents; the facts contained therein are
within counsel’s knowledpe and are true of his own knowledge, except as to those
matters which are stated upon information and belief, and as o those matlers, he
befieves them to bo true,

ounsel Turther declares that be makes this vertfication because

Undersigned
Petitioner s a Mexican company, absent [rom the county where undersigned

SN

counsel resic
Dated: Awzust ﬁ”’f L2015 ,,(/ /{/M’J‘Wﬁ*ﬁﬁ Ran 57( ﬁ‘{ )

Christopher T Byrd

SURBSCRIBED AND SWORN

PTARY PULE
ADARS RN ER

ol TNV OF VAR » COURYY OF QLA
¥ Y APROWNYAEHT xR WALG, 10, sorp

fo JR-T IR0

AUGUST, 2015

'N()lcuy I’u‘bllc,
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CERTIFICATE OF SERVICE

Pursuant to Nevada Rule of Appellate Procedure 25(¢)(1), 1 hercby certify
that 1 am an employee ol Fennemore Craig, P.C. and that on this 14" day of
August, 2015, 1 caused the foregoing EMERGENCY MOTION UNDER NRAP
27(ey TO STAY PROCEEDINGS AGAINST  PETITIONER  PENDING
RESOLUTION OF WRIT PETITION CHALLENGING SERVICE OF PROCHESS
ON DUE PROCESS GROUND to be served by subimission to the electronie filing
service for the Nevada Supreme Court upon the fotlowing to the email address on
file and by depositing same for mailing in the Unites States Mail, in a sealed
envelope addressed to:

Kelly J. Brinkman, Fsq, District Court Judge Rob Bare

Goold Patterson Department 32

1975 Village Center Cirele #1440 Regional Justice Center

Las Vepgas, NV 89134 200 Lewis Avenue

kbrinkmaniagooldpatterson.com Las Vegas, NV 89155
Attorneys for Plaintiff

7 "‘”’///”/A”‘

An Employee of Fennemore Craig, P.C,

CHYRIEGTI36 1 47034 5710.0001
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Electronically Filed
08/19/2045 04:45.15 PM

ODM
Kelly 1. Brinkman, Esq. CZ@&; i. M"‘“’“’"
Nevada Bar No. 6238
FOOLD PATTERSON CLERK OF THE COURT
1975 Village Center Circle, Suite 140
Las Vegas, Nevada 89134
(702) 436-2600 (Telephone)
(702} 436-2650 (Fax)
kbrinkman@pooldpatterson,com
Attorneys for Plaintiff’

DISTRICY COURT
CLARK COUNTY, NEVADA

3.1 UNO, LLC, a Nevada limited liability Case No, A-14-706336-C
company,
Dept, No, XXX

Plaintiff,
Vs, ORDER DENYING DEFENDANT
- o ) GRUPO FAMSA'S MOTION TO STAY
FAM S/\, INC., a California 0{)1‘[)()!‘&111()1‘!; ALL PROCERDINGS RELATED TO
IRUPO l::AMSA, 5.A. de C:.V., a Mexican GRUPO FAMSA, 8.A. BE .V,
carporation, PENDING OUTCOME OF WRIT OF

i PROTABITION
Defendants.

This matier having come before the Honorable Rob Bare, on August 11, 2015, on the
Motion to Stay All Proceedings Related to Grupo Famsa, 5.A. de C.V. Pending Qutcome of Writ of
Prohibition (“Mgotion™) filed by Defendant, Grupo Famsa, 5.A. de C.V,, a Mexican corporation

("“Dcfendant Grupo Famsa™), against Plaintff, 3.1 Uno, LLC, a Nevada limited lHability company

(“Plaintift™; Kelly Brinkman of the Jaw firm of Goold Patterson, appearing on behalf of Plaintiff,
and Christopher H. Byrd of the law firm of Fennemore Craig, P.C., appearing on behali of
Defendant Grupo Famsa; the Court having reviewed the pleadings and papers on file herein,
considered the arguments of counsel, being fully advised of the premises, finding no genuine issues
of material fact, and pood cause appearing therefore, the Court hereby finds as follows:

A. Taking into account all of the factors under NRCP 8(c) and given this Court’s prior
ruling denying Grapo Famsa's Mation to Quash, this Court finds that Defendant Grupo Famsa has

not demonstrated that it is likely to prevail on the merits in its Writ of Prohibition.
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13, In particular, the Mexican courd proviously approved the service of the Summons
and Complaint npon Defendant Grupo Pamsa and lssued a “Cextificate™ approving such serviee of
PrOCCES,

C. 1118 HERERY ORDIERED, ADJUDGED AND DECREED that Defendant Grapo
Famsa's Motion is DENIED,

ORDER
ITES 8O ORDERED this / *»gdly of August, 2015,

COURT UDGE

Submitted by:

PR COUET, DESRRTMENT o

GOOLD PATTERSON

By: /y _ o %i R z“
Kelly . Brih kman B sq
Mevada Bar No. 6238
1675 Village Center Cirele, Suite 140
Las Viegas, Nevada 89134
Attorneys for Plaintiff’

BEVIEWED BY:

FENNEMORE CRALG, P.C.
AR

By: é/: *”%ﬁf ‘‘‘‘‘‘‘ &J wﬁﬁ“ﬂ*}
Christopher H, imd s
Nevada Bar No. 1633
300 5, Fourth Street, Suite 1400
(as Vegas, NV 89101
Attorney for Defendants

Cir O] SWEAP I A - A -F06 336 -CAralls\ edur Denying Crape's Matian w Stay Droecedings vladoe
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IN THE SUPREME COURT OF THI STATE OF !,.\f(\}\]..,(.\ﬁ\*j‘gi-?ﬂ\gg e, 0

GRUTPO FAMSA, S.A. DK CV., No. 68626
e L‘l.t,-,l.() ner,

V.

TS IGITTH JUDICIAL DISTRICT
COURT OFTHE STATIC OF NIGVALIA,
IN AND FOR TEHE COUNTY OR gi:‘ }ﬂ H %‘J’
CLARIG AND 'FLE HONORABLE RORB il
BARE, DISTRICT JUDG if S . s
Respondents, At 2 12008

. TRAGH L LI R AN
r.md CLERI G SURRE AT COULST

'[-! 15 UNQ, LLC, 5 Y «-k-wf}()

U Y Gl
eal l"uly m Interest,

e
JrEn)

aH

j [RERY

CORIMER GRANTING TIMPORARY STAY ANLD DIRKCTING ANSWIHER

Thig original petition for a writ of prohibition challenges a
district court order denying a mobtion to quash scevice of process and
sotting a deadline to file an answer to a complaint. ]E’e't:i.ti.m'l.m." hag filed an
emergency motion Lo stay the distriet court’'s order ]wudm{ﬁ this court’s
resolution of the wt petition, and real party in interest hayg hled an
opposition.! Having considered the motion and opposition, we conclude
that a temporary stay is warranted pending receipt and consideration of
petitioner's reply. See NRAP 8(c); Fritz Hansen A/ S v Righth Judicial
Digt. Court, 116 Nev, 650, 6 P.3d 982 (2000). Accordingly, we temporarily

"The opposition requests that a bond of $1,000,000 be required as a
condition of any stay. Tt 1s not clear whether the district court has yel
considered the proper amount of any supersedeas bond, NRALD 8(a)(1)(13).
We have roulinely recognized (hal the disteiet court 18 better swited for
making supersedeas bond determinations,  See Nelson v, Heer, 121 Nov.
832, 836, 122 P.ad 1252, 1254 (2005).

s A‘"»‘ni W
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stay the district court’s “Order Denying Defendant Grupo Famsa's Motion
for Order to Guash Service of Process and Setting Deadline to File an
Answer to Complaint” in Eighth Judicial District Court Case Noo A-14-
706336-C pending further order of this court.

Additionally, having considered the petition and reviewed the
documents submitted with 1f, it appears that an anaswer to the potition
will assist this court in resolving the matter.? Therefore, real party in
mterest, on behalf of respondents, shall have 30 days from the date of this
order within which to file an answer, including authovities, against
issuance of the requested writ. Petitioner shall have 15 days from service
of the answer to file and serve any reply.

It is so ORDERED.

/lmr«&«:ﬁ; R

Hardesty

LD

Douglas

It appears the district court ruled as a matter of law that service
was sufficient based upon the Mexican court’s certificate that the service
complied with Mexican law and the Hague Convention, but did not resolve
the factual dispute over the authority of Ms. Martinez to accept service or
resolve  whether  service  satisfled  due  process  under  Nevada
law, Therelore, we have concerns as to the documents submitted that bear
on the issue of due process not sharved hy our dissenting colleague,




CHERRY, J., dissenting:

While the majority velies solely upon Grupeo’s affidavits to
dispute whether Ms. Martines was authorizged to accept service on Grupo's
behalf, the record indicates that this evidence, along with evidence to the
contrary, was presented to the distriet court and the district court
nonetheless found as a matter of fact that Uno properly effectuated service
pursuant to the Hague Service Convention’s procedures.

ln considering a writ petition, this court gives deference to a
district court’s factual determinations and reviews questions of law de
novo. Gonski v, Second Judicial Dist. Court, 126 Nev. 551, 557, 245 P.3d
1164, 1168 (2010). Grupo argued Ms. Martinez's employment status (o
the district court and presented a declaration from Grupo’s legal director
that Ms. Martinez did not have the authority to accept service of process
on Grupo’s behalf. Uno presented the official certificate from the Mexican
authority stating that Ms. Martinez was part of Grupa’s legal department.
After considering both parties’ arguments and evidence, the district court
found that Uno properly served Grupo. The district court then ordered
Grupo to file an answer by August 13, 2015; instead Grupo filed a petition
with this court on August 14, 2015,

Further, Grupo does not dispute that Uno followed proper
Hague Gonvention procedure and properly relied upon the certificate
presented from the Mexican authority. If Uno had failed to follow the
Hague Convention and/or constitutional due process it would have
required a different set of facts or a new factual interpretation, which this
court simply cannot provide. See Round Hill Gen. Improvement Dist. v.

Newman, 97 Nev, 601, 604, 637 1.2d 534, 536 (1981) (explaining that “an

Btk Goult
i
NEVAIA v
3

to 1onta il




appellate court 1s not an appropriate forum in which to resolve disputed
questions of fact™),

Given the district court’s factual findings, the only tenable
legal conclugion is that Uno properly served Grupa. 1 would aceordingly
deny the writ and the motion to stay. For these veasons, I respectfully

dizssent,

Cherry

ce: Hon. Rob Bare, Distriet Judge
Fonnemore Cralg Jones Vargas/las Vegas
Levinson Arshonsky & Kurtz, LLP
Goold Patterson
Eaghth District Court Clerls

Surnemre GOURT
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MNevana,
4
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Vi, SUPREME COURY CARE MO,
i i e e GEGAG

VRS LR JUDRCIAL IS TRICT
COURT of the Stale of Mevada, in and
tor the County of Clark, and HH{'
FIONGRABLE BOW RARL Uistrict IS TRICT COURT CASE MO
Clourt Judpe, A td-T30336-00

Roesvondems, o

P VNG, L1, 8 Mevada Timited
!l.mtllly company,

Real Party in Interest and
PlamntifT,

FRICARL ALY IR NGRS T/APEA NN TR S O PCSE O "Il‘(f_))
i I| TIFHCOIN IS IS I IVI]] RGENCY MOTION DNDER NRAP 2 7{w) T
COSTAY PROC KDINGS AGATNST PRITTEIONER PENDING
I ﬂ AN RON ((})H* WIR’]! FIPICTTTHON CHALLENCGENG SISRYVICK O
JPRRADCITSS OB DU PROCTRSS CIRO NS

3.5 Uno, LLC, as Real Party m Interest and PlaintifT ¢Plaing{l™),
files its opposiiion to Petitioner’s Fanerpency Motion Under NRAP 27(¢) to

Hlay Procecdings Pending Reselution of Wit Petition Challenging Service,

I NIRRT

smorvice ol process 15 nob ntended 0 be a pame of cat and mouse,
Rather, “[t]he purpose of service of process 1s to apprise the defendant that
suil has been brought agamst him and to pive him an opportunity to defend.”
Mat'l Eguip, Rental, Lid, v, Szukhent, 311 F.2d 79, 83 (2d Cir. 1962). Here,
there is no question that those aims have been [ulfilled. The Maexican courts”
return of a Certiheate of Service is prima facie evidence that service on

Cirupo was made in compliance with ithe Hapue Convention (“Convention™)

1)

Pettoner and Befendant, ACTION. \&w‘f}nm
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A, Cirupo bas Fatled to Satisfy the Standards for a Stay.

The issnance of a stay is an extraordinary remedy granted only if

clearly warranted, Fritz Hansen A/S v, Dist, Ct, 6 1.3d 982, 986, 116 Nev.

650 (2000). Pespite Grupo’s contention, prior to issuance of a stay, Grupo
must still show some likelihood of sucoess,  As stated in Hangen, Grapo

must “present a substantial case on the merits . .. and show that the balances
of equities weighs heavily in favor of granting, the stay.” Here, Grupo has
macle no such showing,

in Hansen, Hansen filed a wril challenging the district court order
denying its motion to quasihi service of process for lack of personal
jurisdiction. Hansen, 6 P.3d 982, 983, 116 Nev. 650 (2000). Hansen then
filed a motion to stay the district court proceedings pending resolution of the
petition. The Nevada Supreme Court held that a stay was not warranted. Id.
Applying the NRAP 8(c) factors, the Court held that participating in the
proceedings and mncurring litigation expenses are neither irveparable nor
sericus harm, Turther, the Court found that Hansen was not likely to prevail
on the merits since Hansen's argument was contrary to well-established case
15 no different. The fact that a portion of this case discussed a general and
special appearance does not make this case mapplicable, as Grupo would
hike this Court to believe.

13, Carupo _Should Wot Prevail Since Service Meed Not Satisfy Nevada

Law, Only the Convention, Which Grupo Concedes Qcceurred.

The service provisions of the Convention take precedence over
conflicting Nevada procedural rules. Article Vi of the U.S. Constitution
establishes that treaties are the supreme law of the land, binding upon states,
The Convention is recognized with status equivalent to a treaty. Hee

3
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IN THE SUPREME COURT OF THE STATE OF NEVADA

GRUPO FAMSA, S A.DEC.V,, a
Mexican corporatlon

Petitioner and Defendant,

V.

THE EIGHTH JUDICIAL DISTRICT
COURT of the State of Nevada, in and for
the County of Clark, and THE
HONORABLE ROB BARE, District
Court Judge,

Respondents,

CASE NO: 69119

Electronically Filed

District Court d}i@’}@@ 2Q.3 D258 P60

Tracie K. Lindeman
Clerk of Supreme Court

B.E. UNO, LLC, a Nevada limited
liability company,

Plaintiff,

PETITIONER’S APPENDIX TO PETITION FOR WRIT OF MANDAMUS

Christopher Byrd, Esq.
Daniel Nubel, Esq. (No. 13553)
FENNEMORE RAIG P.C.
300 S. Fourth Street Suite 1400
Las Vegas, NV 89101

Telep hone 8 02) 692-8000
Facs1mlle 702) 692-8099
Attorneys for Petitioner

(No. 1633)

In association with:

%E%)/INSON ARSHONSKY & KURTZ,
Richard I. Arshonsky, Esq. (No. 4518)
15303 Ventura Blvd. Sulte 1650
Sherman Oaks, CA 91403
Telephone: 2818 382-3434

Facsimile: (818) 382-3433
Attorneys for Petitioner

TDAY/11021225.1/034570.0001

1 Docket 69119 Document 2015-34011
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PETITIONER’S APPENDIX TO PETITION FOR WRIT OF MANDAMUS

TNE R SR SR

10.

11.

DOCUMENTS

Complaint dated December 3, 2012

Order Granting Motion to Quash dated March 18, 2014
Judgment dated April 28, 2014

Complaint dated August 29, 2014

Defendant Grupo FAMSA, S.A., DE C.V.’s Motion to
Quash Service of Process dated June 1, 2015

Order Denying Defendant Grupo FAMSA’s Motion for
Order to Quash Service of Process and Setting Deadline to
File an Answer to Complaint dated August 4, 2015
Defendant Grupo FAMSA, S.A. DE C.V.’s Motion to Stay
All Proceedings Relating to Grupo FAMSA, S.A. DE C.V.
Pending Outcome of Petition for Writ of Prohibition on an
Order Shortening Time dated August 7, 2015

Petition for Writ of Prohibition dated August 14, 2015
Order Denying Defendant Grupo FAMSA’s Motion to Stay
All Proceedings Related to Grupo FAMSA, S.A. DE C.V.
Pending Outcome of Writ of Prohibition dated August 19,
2015

Order Granting Temporary Stay and Directing Answer dated
August 21, 2015

Real Party in Interest/Plaintiff’s Opposition to Petitioner’s
Emergency Motion Under NRAP 27(e) to Stay Proceedings
Against Petitioner Pending Resolution of Writ Petition

Challenging Service of Process on Due Process Grounds

TDAY/11021225.1/034570.0001 2

BATES
TAMP NO

0001-0009
0010-0013
0014-0018
0019-0027
0028-0035

0036-0039

0040-0046

0047-0067
0068-0069

0070-0073

0074-0081
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12.

13.

14.

15

16.

17.

dated August 24, 2015

Plaintiff’s Motion for Order Fixing Supersedeas Bond in
Connection With Temporary Stay Pending Writ of
Prohibition in Favor of Grupo FAMSA, S.A. DE C.V. on an
Order Shortening Time; Declaration of Kelly J. Brinkman in
Support dated October 14, 2015

Defendant Grupo FAMSA, S.A. de C.V.’s Opposition to
Plaintiff B.E. Uno, LLC’s Motion for Order Fixing
Supersedeas Bond in Connection with Temporary Stay
Pending Writ of Prohibition dated October 23, 2015
Plaintiff’s Reply in Support of its Motion for Order Fixing
Supersedeas Bond in Connection with Temporary Stay;
Declaration of Warren Kellogg in Support dated October 27,
2015

Transcript of Proceedings dated November 2, 2015

Order Fixing Supersedeas Bond in Connection with
Temporary Stay Pending Writ of Prohibition in Favor of
Grupo FAMSA, S.A. DE C.V. dated November 3, 2015
Notice of Entry of Order regarding Stipulated Protective
Order dated November 5, 2015

TDAY/11021225.1/034570.0001 3

0082-0087

0088-0092

0093-0099

0100-0118

0119-0121

0122-0133




