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IN THE SUPREME COURT OF THE STATE OF NEVADA

GRUPO FAMSA,S A .DEC.V,,a
Mexican corporation,

Petitioner and Defendant,

V8.

THE EIGHTH JUDICIAL DISTRICT
COURT of the State of Nevada, in and
for the County of Clark, and THE
HONORABLE ROB BARE District
Court Judge,

Respondents,

B.E. UNO, LLC, a Nevada limited
liability company,

Real Party in Interest and
Plaintiff.

|
REAL PARTY IN INTEREST/PLAINTIFF’S MOTION TO
STRIKE REPLY AND SECOND SUPPLEMENTAL
APPENDIX IN SUPPORT OF PETITION FOR
WRIT OF MANDAMUS AS UNTIMELY

KELLY J. BRINKMAN, ESQ.
GOOLD PATTERSON

Nevada Bar No. 6238

1975 Village Center Circle, Suite 140
Las Vegas, Nevada 89134

Telephone: (702) 436-2600

Facsimile: (702) 436-2600

Email: kbrinkman@gooldpatterson.com

Attorneys for Real Party in Interest/Plaintiff

Electronically Filed
Nov 23 2015 02:01 p.m.
Tracie K. Lindeman

Clerk of Supreme Court
23’1}%%5 COURT CASE NO.:

DISTRICT COURT CASE NO.:
A-14-706336-C

Docket 69119 Document 2015-35797
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B.E. Uno, LLC, as Real Party in Interest and Plaintift (“Plaintiff”),
files this motion to strike Petitioner’s, Grupo Famsa, S.A. de C.V.’s
(“Petitioner”), late-filed Reply in Support of Petition for Writ of Mandamus
and Petitioner’s Second Supplemental Appendix to Petition for Writ of
Mandamus.

1. On November 6, 2015, Petitioner filed its Petition for Writ of
Mandamus (“Writ”) with this Court. [Docket No. 15-33976]

2.  On November 12, 2015, this Court entered an Order
Directing Answer (“Order”). [Docket No. 15-34379]

3. On November 17, 2015, Plaintiff filed its Answer to Petition
for Writ of Mandamus (“Answer”). [Docket No. 15-35133]

4. On November 23, 2015, Petitioner filed its Reply in Support
of Petition for Writ of Mandamus and Petitioner’s Second Supplemental
Appendix to Petition for Writ of Mandamus (“Reply”). [Docket Nos. 15-
35681 and 15-35686, respectfully.]

Plaintiff moves to strike Petitioner’s Reply as untimely. Pursuant to
the Order as well as Nevada Rules of Appellant Procedure 26, Petitioner
was required to file its Reply on or before Friday, November 20, 2015." In

particular, the Order required Petitioner to file any response within “3 days

from service of the answer.” See Order, paragraph 2. As indicated above,

Plaintiff filed its Answer to the Writ on Tuesday, November 17, 2015.
Thus, Petitioner’s reply was due no later than Friday, November 20, 2015
(3-days later). Further, since Petitioner was served via the electronic filing

system as a registered user under NRAP 26(c), 3 calendar dates are NOT

! Petitioner’s Re}:}]y also indicates that it was served by both regular
and electronic mail on November 20, 2015. As of the filing of this Motion
to Strike, Plaintiff has not yet received a copy of the Reply in the U.S. Mail
and thus cannot determine when the Reply may have actually been served.
Further, the fact that the Reply 1s dated November 20, 2015, is irrelevant, as
that does not indicate the “filing date,” which is shown in the upper right
hand corner as November 23, 2015.
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required to be added following service. In particular, NRAP 26(c)
provides:

“When a party is required or permitted to act within a

prescribed period after a paper is served on that party, 3

calendar days are added to the prescribed period unless the

paper is delivered on the date of service stated in the proof of

service or unless the party being served is a registered user

of the electronic filing system. Specific due dates set by court

order or acts required to be taken within a time period set forth

in the order are not subject to this additional 3-day aliowance.”
NRAP 26(c) (emphasis added). Further, the last sentence of the above rule
also instructs Petitioner that since specific due dates were set forth in the
Order, the additional 3-days that could have applied if service was made
solely by mail, would likewise not be applicable.

Thus, since Petitioner was served on Tuesday, November 17, 2015,
and excluding the date of service (per NRAP 26(a)(1)), three days from
service was Friday, November 20, 2015. Notwithstanding, Petitioner’s
Reply was not filed until Monday, November 23, 2015 — six (6) days later
and three (3) days after the Court-imposed deadline.

WHEREFORE, this Court should strike Petitioner’s Reply and

Appendix.
DATED this 23" day of November, 2015,
GOOLD PATTERSON
By: J ﬂkjmwmwm}?f‘“”‘*‘:g S |
Kelly J. Brinkman, Esq. il

Nevada Bar No. 6238 )

1975 Village Center Circle, Suite 140
Las Vegas, Nevada 89134

Telephone; (702) 436-2600

Email: kbrinkman(@gooldpatterson.com

Attorneys for Real Party in
Interest/Plaintiff
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PROOF OF SERVICE

I hereby certify that I am an employee of the law firm of Goold
Patterson, and on the 23™ day of November, 2015, I caused the foregoing
REAL PARTY IN INTEREST/PLAINTIFF’'S MOTION TO STRIKE
REPLY AND SECOND SUPPLEMENTAL APPENDIX IN SUPPORT OF
PETITION FOR WRIT OF MANDAMUS AS UNTIMELY to be served
by submission to the electronic filing system (as a registered user) for the
Supreme Court of Nevada, to the email address on file, as follows:
TO:  Christopher Byrd, Esqg.

FENNEMORE CRAIG, P.C.

chyrd@fclaw.com _
Attorneys for Petitioner and Defendant

1 further certify on the 23™ day of November, 2015, T served the
foregoing REAL PARTY IN INTEREST/PLAINTIFF’S MOTION TO
STRIKE REPLY AND SECOND SUPPLEMENTAL APPENDIX IN
SUPPORT OF PETITION FOR WRIT OF MANDAMUS AS UNTIMELY
by enclosing a true and correct copy of the same in a sealed envelope,
postage fully pre-paid thereon, and depositing said envelope in a mailbox of

the United States Post Office, addressed as follows:

TO:  Christopher Byrd, Esq.
FENNEMORE CRAIG, P.C.
300 S. Fourth Street, Suite 1400
Las Vegas, NV 89101
Attorneys for Petitioner and Defendant

TO:  District Court Judge Rob Bare
Department 32
Regional Justice Center
200 Lewis Avenue
Las Vegas, NV 89155
Respand@nf
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