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IN THE SUPREME COURT OF THE STATE OF NEVADA

KEVIN MARQUETTE GIPSON, )
)  CASE NO:69174 _
Appellant, ) Electronically Filed
) Jun 03 2016 09:53ja.m.
v. ) Tracie K. Lindemar
) DISTHHerkofizupreme Court
THE STATE OF NEVADA, ) CASE NO. 10C264079
)
Respondent. )
APPELLANT’'S APPENDIX

Appeal from the Eighth Judicial District Court
Clark County, Nevada
Honorable David B. Barker and William D. Kephart

CARMINE J. COLUCCI, ESQ.
Carmine J. Colucel, CHTD.
Nevada Bar #000881

629 South Sixth Street

Las Vegas, Nevada 89101
(702) 384-1274

Counsel for Appellant

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

Regional Justice Center

200 Lewis Avenue

Post Office Box 552212

Las Vegas, Nevada 89155-2212
(702) 671-2500

State of Nevada

ADAM PAUL LAXALT

Nevada Attorney General
Nevada Bar No. 003926

100 North Carson Street

Carson City, Nevada 89701-4717
(775) 684-1265

Counsel for Respondent
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DAVID ROGER

2 r(\}‘[urkd(_‘tﬁmtyU[())if)s.;réci‘tAttorney o1
evada Bar #002 '

3 | SHANON CLOWERS ler d8 3 32 Fil
Deputy District Attorney

4 | Nevada Bar #010008 (\%, s, 0 ?

_ I 200 Lewis Avenue A R

5 || Las Vc%us. Nevada 89155-2212 CLEF. e

(702) 671-2500

6 | Attorney for Plaintiff

7

8 DISTRICT COURT

9 CLARK COUNTY, NEVADA
10 )
H THE STATE OF NEVADA,
12 Plaintiff, Case No, C264079

Dept. No. XVl

[3 -Vs- 5‘

14 § KEVIN MARQUETTE GIPSON, aka, INDICTMENT

Kevin Marquette Gipson, #1582343
Defendant(s).

'8 | STATE OF NEVADA §

19 COUNTY OF CLARK
20 The Defendant(s) above named, KEVIN MARQUETTE GIPSON, aka, Kevin

21 || Marquette Gipson, accused by the Clark County Grand Jury of the crime of MURDER
22 | WITH USE OF A DEADLY WEAPON (Felony - NRS 200.010, 200.030, 193.165),
23 | committed at and within the County of Clark, State of Nevada, on or about the 25th day of

24 || March, 2010, as follows:

25 did then and there wilfully, feloniously, without authority of law, and with malice
26 || aforethought, kill BRITNEY LAVOLL, a human being, by shooting at or into the body of
27 1

% 28 || 1
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BRITNEY LAVOLL, with a deadly weapon, to-wit; a firearm, said killing having been: (1)

willlul, deliberate and premeditated; and/or {2) committed by Defendant lying in wait 10

commit the killing,
DATED this _Z ] day of April, 2010.

ENDORSEMENT: A True Bill

ForeperSon, Clark County Grand Jury

BY

DAVID ROGER
DISTRICT ATTORNEY
Nevada Bar

i
SHANONCLOWERS
Deputy District Attorney
Nevada Bar #010008

PAWPLOCSANDVW05057960 1 .dac
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Names of witnesses testitying before the Grand Jury:
BAILEY, CHRISTINA, ¢/o CCDA, 200 Lewis Ave, LV, NV
FLEMING, WADE, ¢/0 CCDA, 200 Lewis Ave, LV, NV
LAVOLL, CHARLES, ¢/o CCDA, 200 Lewis Ave, LV, NV
LONG, DANIEL, LVMPD #3969

ROBERTSON, JEREMY, LVMPD

SIMMS, DR. LARY, CLARK COUNTY CORONER

Additional witnesses known to the District Attorney at time of filing the Indictment:

BENITEZ, CHRISTIAN, c/o CCDA, 200 Lewis Ave, LV, NV
CUSTODIAN OF RECORDS, CCDC

CUSTODIAN OF RECORDS, CLARK COUNTY PARK POLICE
CUSTODIAN OF RECORDS, LVMPD COMMUNICATIONS
CUSTODIAN OF RECORDS, LVYMPD RECORDS

FLOHR, GEOFFREY, LVMPD #12912

GILMORE, ROBERT, ¢/o CCDA, 200 Lewis Ave, LV, NV
TELGENHOFF, GARY, CLARK COUNTY CORONER
TREMEL, DONALD, LVYMPD #2038

09AGJ167X/10F05796X/sam
LVMPD EV# 1003250682
(TK7)

3 PAWPROCSAINDWOSHOS 1960 | duc
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GPA FILED IN OPEN COURT
DAVID ROGER STEVEN 0. GRIERSON
DISTRICT ATTORNEY CLERK OF THE COURT
Nevada Bar #002781
%HANOISJ CLOWERS DEC 07 201
eputy District Attorne
Nevada Bar #0010008 W
200 Lewis Avenue 8y,
Las Vegas, NV 89155-2212 “RPRIL WATKINS, DEPUTY
(702) 671-2500 /_ucgmn N
Attorney for Plaintiff SPA
DISTRICT COURT ?“{’:’m’,‘," Agreemeonl
CLARK COUNTY, NEVADA
(AEVPREIAn
PlaintifT,
-V§- CASE NO; 264079
DEPT NO: XVII
KEVIN MARQUETTE GIPSON, aka,
Kevin Marquetie Gipson, #1582343
Defendant.
GUILTY PLEA AGREEMENT

! hereby agree to plead guilty to: FIRST DEGREE MURDER WITH USE OF A
DEADLY WEAPON (Felony - NRS 200.010, 200.030, 193.165), as more fully alleged in

the charging document attached hereto as Exhibit "1".

My decision to plead guilty is based upon the plea agreement in this case which is as
follows:

Parties stipulate to twenty (20) years to life in the Nevada Department of Corrections.
Further, parties retain the right to argue the deadly weapon for a term of not less than four
{4) to eight (8) years,

I agree to the forfeiture of any and all weapons or any interest in any weapons seized
and/or impounded in connection with the instant case and/or any other case negotiated in
whole or in part in conjunction with this plea agreement.

[ understand and agree that, if I fail to interview with the Department of Parole and
Probation, fail to appear at any subsequent hearings in this case, or an independent

magistrate, by affidavit review, confirms probable cause against me for new criminal charges

PAWPDOCSUNDIO05W0579604.d0¢
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including reckless driving or DUI, but excluding minor traffic violations, that the State wil]
have the unqualified right to argue for any legal sentence and term of confinement allowable
for the crime(s) to which I am pleading guilty, including the use of any prior convictions I
may have to increase my sentence as an habitual criminal to five (5) to twenty (20) years, life
without the possibility of parole, life with the possibility of parole after ten (10) years, or a
definite twenty-five (25) year term with the possibility of parole after ten (10) years.

Otherwise [ am entitled to receive the benefits of these negotiations as stated in this
plea agreement.

CONSEQUENCES OF THE PLEA
I'understand that by pleading guilty I admit the facts which support all the elements of

the offense(s) to which [ now plead as set forth in Exhibit "1".

! understand that the Court must sentence me to the Nevada Department of
Corrections as follows: to a term of LIFE without the possibility of parole PLUS a
consecutive term of ONE (1) to TWENTY (20) years for the deadly weapon enhancement; a
term of LIFE with parole eligibility after TWENTY (20) years PLUS a conseculive term of
ONE (1} to TWENTY (20) years for the deadly weapon enhancement; OR a definite term of
TWENTY (20) to FIFTY (50) years PLUS a consecutive term of ONE (1) to TWENTY (20)
years for the deadly weapon enhancement. I understand that I am not cligible for probation
for the offense to which | am pleading guilty.

I understand that the law requires me to Pay an Administrative Assessment Fee.

I understand that, if appropriate, | will be ordered to make restitution to the victim of
the offense(s) to which I am pleading guilty and to the victim of any related offense which is
being dismissed or not prosecuted pursuant to this agreement. 1 will also be ordered to
reimburse the State of Nevada for any expenses related to my extradition, if any.

l'understand that I am not cligible for probation for the offense to which I am
pleading guilty.

Valso understand that [ must submit to blood and/or saliva tests under the Direction of

the Division of Parole and Probation to determine genetic markers and/or secretor status.

KMG 5
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I further understand that if I am pleading guilty to charges of Burglary, Invasion of
the Home, Possession of a Controlled Substance with Intent to Sell, Sale of a Controlied
Substance, or Gaming Crimes, for which | have prior felony conviction(s), 1 will not be
eligible for probation and may receive a higher sentencing range.

[ understand that if more than one sentence of imprisonment is imposed and 1 am
eligible to serve the sentences concurrently, the sentencing judge has the discretion to order
the sentences served concurrently or consecutively.

I also understand that information regarding charges not filed, dismissed charges, or
charges to be dismissed pursuant to this agreement may be considered by the judge at
sentencing.

I have not been promised or guaranteed any particular sentence by anyone. | know
that my sentence is to be determined by the Court within the limits prescribed by statute.

I understand that if my attorney or the State of Nevada or both recommend any
specific punishment to the Court, the Court is not obligated 1o accept the recommendation.

I understand that if the offense(s) to which I am pleading guilty was committed while
I was incarcerated on another charge or while [ was on probation or parole that 1 am not
eligible for credit for time served toward the instant offense(s).

| understand that if [ am not a United States citizen, any criminal conviction will

likely result in serious negative immigration consequences including but not limited to:

1. The removal from the United States through deportation;

2 An inability to reenter the United States;

3 The inability to gain United States citizenship or legal residency; '

4. An inability to renew and/or retain any legal residency status; and/or
5 An indeterminate term of confinement, with the United States Federal

Government based on my conviction and immigration status.

Regardless of what | have been told by any attorney, no one can promise me that this
conviction will not result in negative immigration consequences and/or impact my ability to

become a United States citizen and/or a legal resident.

KMG 6
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I'understand that the Division of Parole and Probation will prepare a report for the
sentencing judge prior to sentencing. This report will include matters relevant to the issue of
sentencing, including my criminal history. This report may contain hearsay information
regarding my background and criminal history. My attorney and I will each have the
opportunity to comment on the information contained in the report at the time of sentencing.
Unless the District Attorney has specifically agreed otherwise, the District Attorney may
also comment on this report.

WAIVER OF RIGHTS

By entering my plea of guilty, ! understand that I am waiving and forever giving up

the following rights and privileges:

I. The constitutional privilege a ainst self-incrimination, including the
right to refuse to testify al trial, in which event the prosecution would
not be allowed to comment to the jury about my refusal to testify.

2. The constitutional right to a speedy and public trial by an impartial jury,
free of excessive pretrial publicity prejudicial to the defense, at which
trial I would be entitied to the assistance of an attorney, either apgomted
or retained. At trial the State would bear the burden of proving beyond
a reasonable doubt each clement of the offense(s) charged.

3. The constitutional right to confront and cross-examine any witnesses
who would testify against me, :

4, The constitutional right to subpoena witnesses to testify on my behalf.

5. The constitutional right to testify in my own defense.

6. The right to appeal the conviction with the assistance of an attorney, either
appointed or retained, unless specifically reserved in writing and agrecd
upon as provided in NRS 174.035(3)." | understand this means am
unconditionally waiving my right to a direct appeal of this conviction,
including any challenge based upon reasonable constitutional, jurisdictional
or other grounds that challenge the legality of the proceedings as stated in
NRS 177.015(4). However, | remain free to challenge my conviction
through other ]{Jost-conviction remedies including a habeas corpus petition
pursuant to NRS Chapter 34,

VOLUNTARINESS OF PLEA

I have discussed the elements of all of the original charge(s) against me with my

attorney and [ understand the nature of the charge(s) against me.

I understand that the State would Have to prove each element of the charge(s) against

KMG 7
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I have discussed with my attorney any possible defenses, defense strategies and

me at trial.

circumstances which might be in my favor.

All of the foregoing elements, consequences, rights, and waiver of rights have been
thoroughly explained to me by my attorney.

I believe that pleading guilty and accepting this plea bargain is in my best interest,
and that a trial would be contrary to my best interest.

[ am signing this agreement voluntarily, after consultation with my attorney, and | am
not acting under duress or coercion or by virtue of any promises of leniency, except for those
set forth in this agreement.

[ am not now under the influence of any intoxicaling liquor, a controlled substance or
other drug which would in any manner impair my ability to comprehend or understand this
agreement or the proceedings surrounding my entry of this plea.

My attorney has answered all my questions regarding this guilty plea agreement and
its consequences to my satisfaction and 1 am satisfied with the services provided by my
attorney.

t
DATED this 7 day of December, 2011.

Y VTN AT

Kevin Marquette Gipson
Defendant

AGREED TO BY:

Deputy District Attbmey
Nevada Bar #0010008

KMG 8
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CERTIFICATE OF COUNSEL:

I, the undersigned, as the attorney for the Defendant named herein and as an officer of the
. court hereby certify that:

IR

Pated: This l ‘ﬂ/day of December, 2011,

Is

I have fully explained to the Defendant the allegations contained in the
charge(s) to which guilty pleas are being entered.

[ have advised the Defendant of the penalties for each charge and the
restitution that the Defendant may be ordered to pay.

I have inquired of Defendant facts concerning Defendant’s immigration status
and explained to Defendant that if Defendant is not a United States citizen any
criminal conviction will most likely result in serious negative immigration
consequences including but not limited to:

a. The removal from ihe United States through deportation;

b. An inability to reenter the United States:

c. The inability to gain United States citizenship or legal residency;

d. An inability to renew and/or retain any legal residency status; and/or

e An indeterminate term of confinement, by with United States Federal

Government based on the conviction and immigration status.

Moreover, I have explained thal regardless of what Defendant may have been
toid by any attomey, no one can promise Defendant that this conviction will
not result in negative immigration consequences and/or impact Defendant’s
ability to become a United States citizen and/or legal resident,

All pleas of guilty offered by the Defendant pursuant to this agreement arc
consistent with the facts known to me and are made with my advice to the
Defendant,

To the best of my knowledge and belief, the Defendant;

a, Is competent and understands the charges and the consequences of
pleading guilty as provided in this agreement,

b. Executed this agreement and will enter ail guilty pleas pursuant hereto.
voluntarily, and

c. Was not under the influey
substance or other drug at
centified in paragraphs | a

Gf ntoxicating liquor, a coptfolled
de A consulted with the DefEndant as

PEFENDAN
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DAVID ROGER

Clark County District Attorme
Nevada Bar%O{)ZTBI Y d” 28 J % Py ‘g

SHANON CLOWERS

Deputy District Attorne Q@. :
Nevada Bar #010008 Y . . 14 P

200 Lewis Avenue CLER: R
Las Vegas, Nevada 89}55.2212

(702) 671-2500

Attorney for Plaintiff

~ DISTRICT COURT
CLARK COUNTY, NEVADA
)
THE STATE OF NEVADA,

Plaintiff, Case No, C264079
Dept. No. XV
-Y§-

KEVIN MARQUETTE GIPSON, aka, INDICTMENT
Kevin Marquette Gipson, #1582343

Defendant(s).

STATE QF NEVADA
COUNTY OF CLARK
The Defendant(s) above named, KEVIN MARQUETTE GIPSON, aka, Kevin

Marquente Gipson, accused by the Clark County Grand Jury of the crime of MURDER
WITH USE OF A DEADLY WEAPON (Felony - NRS 200.010, 200,030, 193.165),
committed at and within the County of Clark, State of Nevada, on or about the 25th day of
March, 2010, as follows:

did then and there wilfully, feloniously, without authority of law, and with malice

aforethought, kill BRITNEY LAVOLL, a human being, by shooting at or into the body of
w PECEVES
W APR 28 201

CLERK OF 14 couny EXHIBIT “1”

KMG 10
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BRITNEY LAVOLL, with a deadly weapon, to-wit: a firearm, said killing having been: (1)

willful, deliberate and premeditated; and/or (2) committed by Defendant lying in wait 10

commit the killing.

DATED this _Z ] day of April, 2010,

ENDORSEMENT: A True Bill

Foreper§on, Clark County Grand Jury

3

DAVID ROGER
DISTRICT A'I'I'O NEY
Nevada Bar 2781

BY

District Attormey
\ieva 4 Bar #010008

Depu

PAWPDOCSUNDWOIS\057960) .dac
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Names of witnesses testifying before the Grand Jury:
BAILEY, CHRISTINA, c/o CCDA, 200 Lewis Ave, LV, NV
FLEMING, WADE, ¢/o CCDA, 200 Lewis Ave, LV, NV
LAVOLL, CHARLES, c/o CCDA, 200 Lewis Ave, LV, NV
LONG, DANIEL, LVMPD #3969

ROBERTSON, JEREMY, LYMPD

SIMMS, DR. LARY, CLARK COUNTY CORONER

Additional witnesses known to the District Attomney at time of filing the Indictment;

BENITEZ, CHRISTIAN, c/o CCDA, 200 Lewis Ave, LV, NV
CUSTODIAN OF RECORDS, CCDC

CUSTODIAN OF RECORDS, CLARK COUNTY PARK POLICE
CUSTODIAN OF RECORDS, LYMPD COMMUNICATIONS
CUSTODIAN OF RECORDS, LVMPD RECORDS

FLOHR, GEOFFREY, LVMPD #1292

GILMORE, ROBERT, ¢/o CCDA, 200 Lewis Ave, LV, NV
TELGENHOFF, GARY, CLARK COUNTY CORONER
TREMEL, DONALD, LVMPD #2038

09AGJ167X/10F05796X /sam
LYMPD EV# 1003250682
(TK7)

3 PAWPDOCSUNDIGOS\005 79607, doc
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ORIGINAL FILEp

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,
CASE NO. C264079
G
DEPT. NO. Xvili
KEVIN MARQUETTE GIPSON owvie —
aka Kevin Marquette Gipson 106

#1582343 Jgdn:unl of Convigtion

[

Defendant. E‘

JUDGMENT OF CONVICTION
(PLEA OF GUILTY)

The Defendant previously appeared before the Court with counset and entered 3

plea of guilty to the crime of MURDER WITH USE OF A DEADLY WEAPON

(Category A Felony), in violation of NRS 200.010, 200.030, 193.165; thereafter, on lh%
10™ day of February, 2012, the Defendant was present in court for sentencing with his
counsels, CHRISTY CRAIG-ROHAN, Deputy Public Defender and TIMOTHY O’'BRIEN,
Deputy Public Defender, and good cause appearing,

THE DEFENDANT IS HEREBY ADJUDGED guilty of said offense and, in
addition to the $25.00 Administrative Assessment Fee, and Indigent Defense Civi

Assessment Fee of $250.00, the Defendant is sentenced lo the Nevada Department of

KMG 13
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Corractions (NDC) as follows; LIFE with a POSSII'BLE parcle eligibility of TWENTY (20
YEARS with a CONSECUTIVE term of TWO HUNDRED FORTY (240) MONTHS
MAXIMUM and NINETY-SIX (96) MONTHS MINIMUM for Use of a Deadly Weapon;
with SIX HUNDRED EIGHTY-SIX (686) days Credit for Time Served. As the Fee and
Genetic Testing have been previously imposed, the Fee and Testing in the current 0354

are WAIVED.

MAR 0 § 2012

DATED this day of February, 2012

DAVID BARKE @Q

DISTRIET JUDGE
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REVRIVEL
SEP 27 212

ORIGINAL

ORDR SEP 27 2R
STEus ooy "
ark Coun 1sinct Attorne
Nevada Bar 400, sas Y e, ¥Y o
SHANON CLOWERS
Chief Deésutg District Aftorney
Nevada Bar #010008
200 Lewis Avenue
Las Vegas, NV 89155.2212
g?OZ) 6%]-2500 ,
ttorney for Plaintiff
—
DISTRICT COURT “ 10c264078
CLARK COUNTY,NEVADA 1’ e Hoton
1870691 ' ,
THE STATE OF NEVADA URERTHIM
Plaintif¥,
v CASENO: C264079
- S_
DEPT NO: XVIII
KEVIN MARQUETTE GIPSON,
#1582343
Defendant,

ORDER DENYING DEFENDANT'S PRO PER MOTION TO WITHDRAW PLEA

DATE OF HEARING: 09/26/12
TIME OF HEARING: 8:15 AM.

THIS MATTER having come on for hearing before the above entitled Court on the
26th day of September, 2012, the Defendant not being present, in proper person, the Plaintiff
being represented by STEVEN B, WOLFSON, District Attorney, through SHANON

CLOWERS, Chief Deputy District Attomey, and the'@mmﬁ%rheefd-mewl

councel-amd good cause appearing therefore,

Uy

/
f
i
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i
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[T IS HEREBY ORDERED that the Defendant's Pro Per

shall be, and it is denied.

-
DATED this __A7 day of September, 2012.

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

Joweu Oxsasy

SHANON CLOWERS
Chief Deputy District Attorney
Nevada Bar #010008

mmw/GCU
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Motion to Withdraw Plea,
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OPPS

STEVEN B, WOLFSON
Clark County District
Nevada Bar 2001 565
BRIAN J. KOCHEVAR
Chief De
Nevada Bar #00569
200 Lewis Avenne
Las Ve%as.
{702) 671-2500 )
Attorney for Plaintiff

Plain

-.vs_

#1582343

District Attomey, throug

hearing, if deemed necess
it
i

i

Attorney

THE STATE OF NEVADA,

KEVIN MARQUETTE GIPSON,

Defendant,
STATE'S OPPOSITION TO DEFENDANT'S
REQUEST FOR EVIDENTIARY HEARING

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County

Appoint Counsel And Request For Evidentiary Hearing,

Electronically Filed
11/02/2012 07:38:43 AM

i b S

CLERK OF THE COURT

uty Districi‘t Attorney

Nevada 89155-2212

DISTRICT COURT

CLARK COUNTY, NEVADA

tiff,

CASE NQ: 10C264079
DEPTNO:  xvii

MOTION TO APPOINT COUNSEL AND

117072012
815 AM.

DATE OF HEARING:
TIME OF HEARING:

h BRIAN . KOCHEVAR, Chief Deputy District Attorney, and
ed Points and Authorities in Opposition to Defendant's Motion To

ary by this Honorable Court.

C:\Program Fi!csWecvin.Com\Ducumenl Cunver!er\femp\!588698423254S.D(3C

KMG 28



P ?

POINTS AND AUTHORITIES
STATEMENT OF THE CASE
On April 28, 2010, KEVIN MARQUETTE GIPSON (hereinafter “Defendant™) was
charged by way of Grand Jury Indictment with Murder With Use of g Deadly Weapon
(Felony - NRS 200.010, 200.030, 193.165).

On December 7, 201 1, Defendant entered into a Guilty Plea Agreement with the State

whereby he agreed to plead guilty to the charge as alleged in the Indictment. Pursuant to
negotiations, the parties stipulated to TWENTY (20) YEARS to LIFE in the Nevada
Department of Corrections. However, parties retained the right to argue the deadly weapon
enhancement for a term of not less than FOUR (4)to EIGHT (8) YEARS.

On February 10, 2012, Defendant was present in court with counsel, at which time he
Wwas sentenced to the Nevada Department of Corrections as follows: LIFE with a POSSIBLE
parole eligibility at TWENTY (20) YEARS with a CONSECUTIVE TERM of to TWO
HUNDRED FORTY (240) MONTHS MAXIMUM and NINETY-SIX (96) MONTHS
MINIMUM for Use of 3 Deadly Weapon; with S1x HUNDRED EIGHTY-SIX (686) DAYS
credit for time served. Judgment of Conviction was filed on March 13, 2012, Defendant did
not file a direct appeal.

Defendant filed the instant motion on October |5, 2012. The State’s Opposition is as
fallows.

ARGUMENT

[l. DEFENDANTIS NOT ENTITLED TQ APPOINTMENT OF COUNSEL

In Colenian v. Thompson, 501 U.S. 722 (1991), the United States Supreme Court

ruled that the Sixth Amendment provides ng right to counse] in post-conviction proceedings.
In McKague v. Warden, 112 Nev, 159, 912 P.2d 255 (1996), the Nevada Supreme Court

similarly observed that “[t]he Nevada Constitution...does not guarantee a right to counsel in
post-conviction broceedings, as we interpret the Nevada Constitution’s right to counsel
provision as being coextensive with the Sixth Amendment to the United States

Constitution.”

C:\ProgBlm Files\Neevia.Cum\Dmumenl Cﬂnvencr\lemp\s58869842325451)(}(?
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NRS 34,750 Provides, in pertinent part:

[a] petition may alle(%e that the Defendant is unable to pay the
costs_of the procee ings or employ counsel, If the court is
satistied that tﬁe allegation of indigeney is true and the petition fs
not dismissed summepi} . the court may appoint counse| at the
tine the court orders tFYe filing of an answer and a return. [n
making its determination, the court may consider whether

(a) The issues are difficult:

{b) € Defendant is upable o comprehend the

proceedings: or

(c) Counsel is necessary to proceed with discovery,

{Emphasis added),

Under NRS 34.750, it is clear that the court has discretion in determining whether to
appoint counsel if the petition is not summarily dismissed, McKague specifically held that,
with the exception of cases in which appointment of counsel js mandated by statute', one
does not have “[alny constitutiona] of statutory right to counse| at all” in post-conviction
proceedings. Id. at 164,

The Nevada Supreme Court has observed that a petitioner “must show that the
requested review is not frivolous before he may have an attorney appointed.” Peterson A
Warden, Nevada State Prison, 87 Ney. 134, 483 P.2d 204 (1971) (citiﬁg former statute NRS
177.345(2)),

specific facts to demonstrate that counsel should be appointed for him. Defendant has failed
to demonstrate to the couyrt any of the requirements under NRS 34.750.
As such, Defendant's Motion should be denied as he has fajled to articulate with

specificity that appointment of counsef i required,

1L DEFENDANT IS NOT ENTITLED TO AN EVIDENTIARY HEARING

'See NRS 34.820(1)(a) (Entitling appointed counsel when petitioner is under a sentence of
death).

(‘:\I’rug&rﬂ Fi!w\Neeviu.(‘um\Documenl (Tun\’erter‘lemp\.‘588698-4232545.0()€?
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Upon review of the return, answer and al] supporting documents which are filed, shall |
determine whether an evidentiary hearing is required.”) Defendant does not have a petition
pending, therefore, hiis motion for an evidentiary hearing should be denied as premature,
CONCLUSION

Based on the toregoing arguments, the State respectfully requests that Defendant’s
motion be denied,

DATED thijs NP day of November, 2012,

Respectfully submitted,
STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

BY /s/ Brian J. Kochevar

- KOCHEVAR
Chief Deputy District Attomey
Nevada Bar #00569

CERTIFICATE OF MAILING

[ hereby certify that service of the above and foregoing was made this 2™ day of

November, 2012, by depositing a copyin the U.S. Mail, postage pre-paid, addressed to:

KEVIN MARQUETTE GIPSON, BAC #1082776
ELY STATE PRISON

PO BOX 1989

ELY, NV 89301

BY: /s/D. Jason
Secretary for the District Attomey's Office

CR/HLS/djj

f‘?'\ngﬂim Filw\Ntevia.(.‘um\Ducumenl Cunvcrter‘tcmp\.l588698-42}2545.DOC

KMG 31




kﬁ\/Jf Gl o —
(082776 | ot

— . FILED
%W mmﬁuuwmmuwmﬁ i

18 ) Ele%% wWEiled
2 II.‘ ENY, Nevass g9307 b oo pm.
7 |

Tracie K Lindeman
TN T#E UATENI RO PS, CM“SWWE Court
: : Jﬁf’ 57}3?74(9 OJK'/VFVGK/(} : _ -
all  k e} | Case a C269)77
/d} . ,fof;oncf ) 22D sy
i i o \gg ' ! 08' é
b [ 75 Stadt.of Ay ) Aémn 2442 &g/,w;
/5’/_ : /@sﬂnﬂn/ﬂn-f .
4l | M@mgmam QE,%MB AND ,4//7#0?7 7ZES
4 | __EACS 0/:77756455 |
_ ] Py
ﬁ‘AMM@MQﬁM

£ GHEE Miegsdey L?Mafy
/ 7%, ZUR_ gy e 9% Tl 1 Drste, et Caurt /)/’7%/57%&'" '
/. EUW
ﬁ ﬂﬂé&[zmﬁ CovtendS 2t éf_’ bizs o LA o o z[rm‘
P

L5 / as. b7 /f'/a-fﬂr‘ /14{' /57/ 2 J&ﬁél Lot & /?ﬁf/pr" uvﬂfrnﬂ&(
1

{ : 2 Jies ot f{//ﬁnn‘c‘zf’
ANl mtgﬂ/ #or &ms U 8509 on Gl " and Lot te
23__ ' ,rf aat s Laki e}, ‘s 7 ﬁzf fa &% d/(/{'fﬂ/z_”ﬁ/ OF @24l te
_gmg// | _ |
7, : @l b U‘? J-n
,_ff' an [ﬁ;:n‘ of” F10 ) chte ), anctall Bty ;’2’—4’1/4!?}‘
ﬂwrfm :

KMG 32



§) 2

%M%M&mﬁd\

” | FaCtl gt 4he Cicr

Afellont twas cony i o, i< D0 aurter
y * Judiolal Dichr,

I ary jot 249 [ s

A
the State gl W
| A% QLIghY 20 G st

ﬁﬁﬁ% LEVEY 1 ket )24
e ' ' £ C'i' é-{ £ g%{; 4 iéif éﬁ 1S QZfZﬁf 7ﬁ£
“un YLr Hses QL _FEtrd, 1g G g/, and et he ..

gg:zf a,_é’fm a7 gggﬂaif { 'digf_l.
_E&mw%
M@Jw%dw ' ‘

' =T —
. ellant thes ARGEY 40 Drieg ¢
s

—%Wm

_nl Ei% v, u.ggj E2S.Ct 907 919 Cig00). T£ G Styte has
/4 as_ihtesral Bk e 240 $Y shom
___«_Z_Q' ” 14 A .;‘ s * A Foey 7 OF tanp % 2t g At

2/ A By cedurec yed |, e, ba_asm/ UL (Dot oty
22 RS Llmand’s o e [ LR Al Efual ok an
2, l ’ 4 oYz 24 ! 1V~ | 7 2320
sl |y o P v
I\ CF A D Z ;

‘

% G lrrm g [
ﬁ%%ﬂ%mﬁm%; o

o ] Lalin )

KMG 33



f , %ﬁmw%
_54‘ 'g[ ,2 a&/gm@f‘ dr 'Ql’ﬁr c f‘/’cg‘u(f@g’g Logm P ,_%{ Q.,ﬁ_gz

P S Sy ——
%
.
-
)
B!
O
[y

Jﬁff&ﬁu@é&z{%ﬂw@%ﬂﬁ/_

— b j..&/ -gL éL/

, ‘ el CL— £,
4 ﬁ{é!—.&'—l F—JA%LZ,—M%/“—”Q&L_@‘JMW-—&_‘ ;ﬂ’ —r————
r [ Jl&ﬂ_c .




3 >

Federa| (0urts  paye G1SO_heldf that the 4 e d
Mm_ﬂb%%%@

M_M_L\:Lfﬁ__@fmg_ﬁeam& /'mfosw{‘affﬁr the
vdast Peogef Suiity ., ‘ '

ber /e

- éma/qatfzf_{.?gca_/_awnm_dz_m ;

he
)

a V. /s, )rio'(/ £ Supl, g6
” LEL LD mags
WWW, At oA

v a7,

s Gl The Fruriy

. t L3 Adc /, y @V!Hfﬁ(
+4 ats C'ng{g_; @nel Seq s, Coun <p/ Should baue been
P ; 2
Fd . -
/

W }"
he A

. the J 44,

KMG 35



3 D

' HI:{ (rfé"’
IV, Aleliant NEVEr e veo . ‘
| 70 Direct BFFPeal R Cougsel,

- Zelant Contend s Hhat he < pevpr Llarded fic pq
" .

QKMK&QL@M@MMJLMQWM&KL
Ky m &, h.s /e '

uch _a (i9ht, '} ewio] he ‘gm' 2255, bt for bom ta haye

u i It ;¢ e ll e<talbl, <b oo that o
riminal_of, MﬁKELﬁEM&fLﬁLWajj_._

@a_r/mflweacauﬁ_zﬂw&a(_w; : WY A e Al fugyipms
mﬁﬁ@éﬁmz,qaaﬁg%ﬂ%ﬁﬂk
2iord Fhat F4e M——MGM/JAM%.@MWM
E@Jﬂiuﬂﬂak&@ﬁa!%m% g
Counsel, ML&%&Q&M@M%§
M%/MM%Mmz@iﬁaw_‘ ‘

M@M&@foyﬁaa@ﬁéf_}mﬂb&&w

?&_ELM_&BZJMM.@MAMMM
/4. u/er, -

—




da)y-ar Xdgher  ags,

J/ MML{&&Q}LZ@I———_—_—

’{ o , ” '..L:.. &
ﬁ.ﬁ’i{é&ﬂ_y‘;@_ﬁ/_‘d_&r

t1te Bvan
£1Y, Nevads 7530/

KMG 37



CEATTET core OF_W’WCF

_ A ﬁ&c&{ym%
P ., e ey, __Zq_ﬂ L£L 2 é{{_ﬂmg%@ Mot on ﬁg
I

L7

it Affpa) ﬂLzﬂ_ZZL.J// M&%&m
q @A_L«.s__fs‘ 74 &MM@_@M

: ’ c&ﬁffﬁz&a_/—ﬂé_a_aa’_
7 A Zriian ﬁfﬁm/m‘ 7%4 Ely ,%;fg ‘4 A W
g Uﬂfmqu
7 as Ll
6 W Aetione) Tuctiioconter
i oy 1757 00 Lery,'c g,
A Neade, 55 30/ Las_Vesis, 4y gop)
/3 -
1y I Dated H,'c 574 ) of (ctober, 20/
15 .
¢ . ‘M%
17 2 1 ONCT e ind, e
— —
/ )
20 — |
£ —
— I
A3 —
2y .
25
<6

KMG 38




Kevin Gipson
£SO
B b B 1967
=Y, Ne bcla S720/

“/0g177¢

LA WEGAL (i sy 3

F 31 CCT 2012 PM 3L

Clert 0F #he Court
KO0 Levsis Aye, 3rd Floor

Las vecas, pMeveds 59155 -1/60

B3101 830000

_—.-w.__.—-.-.::-:..

u——-*—-.pu—“-q—--———n-—u.-——-.-u-u__ﬂ—

KMG 39



in -
ZOm.hm..a_ Jivig Al

waZere fhu

KMG 40



22

23

24

25

26

27

28

3 2

Electronically Filed
11/08/2012 11:02:41 AM

ASTA (ﬁh jzsa““'——

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

STATE QF NEVADA,
Case Ng;  10C264079

Plaintiff(s), Dept Ng: XVIII
vS.

KEVIN M. GIPSON,

Defendant(s).

CASE APPEAL STATEMENT

1. Appellant(s): Kevin Gipson
2. Iudge: David Barker

3. Appellant(s): Kevin Gipson
Counsel:

Kevin Gipson #1082776
P.O. Box 1989
Ely, NV 89201

4. Respondent: The State of Nevada
Counsel:

Steven B. Wolfson, District Attomey
200 Lewis Ave.

Las Vegas, NV 89101

(702) 67}-2700

5. Respondent's Attomey Licensed in Nevada: Yes

6. Appellant Represented by Appointed Counsel In District Court; No
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1,

Appellant Represented by Appointed Counsel On Appeal: N/A
Appellant Granted Leave to Proceed in Forma Pauperis: N/A

Date Commenced in District Court: April 28, 2010

. Brief Description of the Nature of the Action: Criminal

Type of Judgment or Order Being Appealed: Judgment of Conviction
Previous Appeal: No

Supreme Court Docket Number(s):

- Child Custody or Visitation: N/A

Dated This 8 day of November 2012,

Steven D. Grierson, Clerk of the Court

Aaotiee o om

Teodora Jones, Deputy Clerk
200 Lewis Ave

PG Box 551601

Las Vegas, Nevada 89155-1601
(702) 671-0512
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IN THE SUPREME COURT OF THE STATE OF NEVADA

KEVIN GIPSON, No. 62071
Appellant, :
vs, '
THE STATE OF NEVADA, FILED
Respondent.

DEC 20 201

E K. LINDEMAN
.T I LBE. RT,

(0) DISMISSIN E

This is a proper person appeal from a judgment of conviction,
Eighth Judicial District Court, Clark County; David B. Barker, Judge.
The notice of appeal was untimely filed,! NRAP 4(b). Because

an untimely notice of appeal fails to vest jurisdiction in this court, Lozada
v, State, 110 Nev. 349, 352, 871 P.24 944, 946 (1994), we conclude that we
lack jurisdictiox_:t to consider this appeal, and we

ORDER this appeal DISMISSED.2

'An appeal deprivation claim must be raised in a post-conviction
petition for a writ of habeas corpus filed in the district court in the first
instance. NRS 34.724(2)(c); NRS 34.738(1). We express no opinion
regarding the merits of any such claim or whether appellant can satisfy
the procedural requiremerits of NRS chapter 34, .

*We have considered the proper person documents submitted in this
matter, and we conclude that no relief is warranted for the reason set
forth above,

I = B N |
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Hon. David B, Barker, District Judge
Kevin Gipson

Attorney General/Carson City

Clark County District Attorney
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Electronically Filed
06/06/2014 04:04:33 PM

CARMINE J. COLUCCI CHTD. % J:

Nevada Bar #000881 CLERK OF THE COURT
629 South Sixth Street

Las Vegas, Nevada 89101

{702) 384-1274 telephone

(702 384-4453 facsimile

Attorney for Petitioner

KEVIN MARQUETTE GIPSON

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA

KEVIN MARQUETTE GIPSON, )} CASE NO. C264079
)} DEPT NO. XVIII
Petitioner, }
6—-23-14

Vs,

HIGH DESERT STATE PRISON, 8:15A

)
)
)
DWIGHT NEVEN, WARDEN, )
)
)
Respondent. )

}

PETITION FOR WRIT OF HABEAS CORPUS (POST-CONVICTION)

(PFOST CONVICTION])

The Petition of KEVIN MARQUETTE GIPSON,, by and through, CARMINE

J. COLUCCI, ESQ., of the law firm of CARMINE J. COLUCC] CHTD., attorney for
the above-captioned petitioner, respectfully shows:

L. Name of institution and county in which Kevin Marquette Gipson is
presently imprisoned or where he is presently restrained of his liberty: I am
presently imprisoned by Nevada Department of Corrections at the High Desert

State Prison in Indian Springs, County of Clark, Nevada,

/17
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2.The name and location of the COUI'.t which entered the judgment of
conviction under attack: Eighth Judicial District Court in the County of Clark,
State of Nevada, Department 18, 200 Lewis Ave., Las Vegas, Nevada 89155

3. Date of judgment of conviction: March 13, 2012.

4. Case number: C264079

3. (a} Length of sentence: Life with a possible parole eligibility of Twenty
(20} years with a conisecutive term of Two Hundred Forty (240} months maximum
and ninety-six (96) months minimum for Use of a Deadly Weapon with six
hundred eighty-six (686) days credit for time served.

{b) If sentence is death, state any date upon which execution is scheduled:

N/A

6. Are you presently serving a sentence for a conviction other than the
conviction under attack in this motion? No.

7. Nature of offense involved in conviction being challenged: Murder with
Use of a Deadly Weapon.

8. What was your plea? Guilty,

9. If you entered a plea of guilty or guilty but mentally ill to one count of an
indictment or information, and a plea of not guilty to another count of an
indictment or information, or if a plea of guilty or guilty but mentally ill was
negotiated, give details: The case was negotiated pursuant to the terms of the

Guilty Plea Agreement.

/17
/1
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10. Ifyou were found guilty or guilty but mentally ill after a plea of not guilty,
was the finding made by: N/A '
{a) Jury N/A
(b) Judge without Jury N/A
1. Did you testify at the trial? N/A
12. Did you appeal from the judgment of conviction? Yes,
13. Ifyou did appeal, answer the following:
(a) Name of Court: Eighth Judicial District Court
(b) Case Number or citation: 62071
(c) Resuit: Dismissed for lack of jurisdiction (See Attached Order
Dismissing Appeal, Exhibit 1),
4. If you did not appeal, explain briefly why you did not. N/A
13. Other than a direct appeal from the judgment of conviction and
sentence, have you previously filed any petitions, applications or motions with
respect to this judgment in any court, state of federal? Yes,
16. If your answer to No. 15 was "yes," give the following information:
{A} (1) Name of Court: Eighth Judicial District Court, Clark County,
Nevada.
(2) Nature of Proceedings: Pro Per Motion to Withdraw Plea
(3) Grounds raised:
(a) Petitioner was denied his right to appeal
(b} Petitioner was not appointed counsel for purposes of effecting

an appeal;
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(B)

( c) Petitioner did not waive his right to a direct appeal.

(4) Did you receive an evidentiary hearing on your petition,
application or motion? No.

(S} Result: Motion Denied

(6) Date of Result: September 26, 2012

(7) If known, citations of any writtent opinion or date of orders
entered pursuant to such result; Order entered September 27,
2012,

As to any second petition, application or motion, give the same

information:

(1) Name of Court: Eighth Judicial District Court, Clark County,
Nevada.

(2) Nature of Proceedings: Memorandum of Points and Authorities
{filed Nov. 5, 2012)

(3} Grounds raised: Petitioner’s right to direct appeal violated

{4) Did you receive an evidentiary hearing on your petition,
application or motion? No.

(3) Result: Defendant’s Pro Per Motion for Appointment of Counsel

Granted; Defendant’s Motion for Evidentiary Hearing denied.

(6) Date of Result: January 28, 2012,

(7} If known, citations of ary written opinion or date of orders

entered pursuant to such result: None.
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{C) As to any third or subsequent additional applications or motions,
give the same information as a-bove:
(1) Name of Court: Eighth Judicial District Court, Clark County,
Nevada.
(2) Nature of Proceedings: Motion for Direct Appeal/Memorandum of
Points and Authorities Facts of the Case,
(3) Grounds raised: Defendant’s right to a direct appeal was violated
(November 5, 2012)
(4) Did you receive an evidentiary hearing on your petition,
application or motion? No.
(5} Result: Taken off Calendar
(6) Date of Result: February 11, 2012
{7) If known, citations of any written opinion or date of orders
entered pursuant to such result: N/A
(D) Did you appeal to the highest state or federal court having
jurisdiction, the result or action taken on any petition,
application or motion?
(1) First petition, application or motion? No.
(2) Second petition, application or motion? No.
(3) Third or subsequent petitions, applications or motions? No.
(E) If you did not appeal from the adverse action on any petition,
application or motion, explain briefly why you did not.

Defendant did not know he had the right to or the knowledge to
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proceed with an appeal of the issues raised and was not
represented by and attorney for these. Petitioner tried to appeal
but improperly and appeal dismissed.

17. Has any ground being raised in this petition been previously presented
to this or any other court by way of petition for habeas corpus, motion, application
or any other post-conviction proceeding? If so, identify:

(a] Which of the grounds is the same: N/A

(b) The proceedings in which these grounds were raised:

(c) Briefly explain why you are again raising these grounds.

N/A
18. If any of the grounds listed in No. 23 or listed on any additional pages

you have attached, were not previously presented in any other court, state or
federal, list briefly what grounds were not so presented, and give your reasons for
not presenting them. N/A

Ground 1 - Petitioner was denied the effective assistance of counsel in
violation of his right to counsel as guaranteed by the Sixth Amendment of the
Constitution of the United States.

19. Are you filing this petition more than 1 year following the filing of the
judgment of conviction or the filing of a decision on direct appeal? Yes.

Counsel was appointed to represent Gipson despite the fact that only
nineteen (19) days remained before the one {1) year procedural time limit ran. It
is apparent that neither the district court or the attorneys were aware of this. A

review of the transcript makes it clear that appointed counsel was not given with

-6-
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the petitioner’s file by prior counsel, the defendant, or the court. Counsel asked
for four (4) months in order to secure the file. That request was granted as all
concerned thought that there were no pending time issues. The court set a status
check date of June 17, 2013 which was well beyond the procedural time limjt.

Therefore, in addition to the court and apparently all parties apparently being
unaware of the pending time limit and the court setting a status check date well
after the running of the tirme limit, it is apparent that good cause has been shown
for the initial delay in filing. As for the additional time taken, the State has
stipulated to the additional time taken to file the petition,

For the above-stated reasons, the filing of this petition may be beyond the
statutory time limit but nevertheless can be filed as good cause appers to be
shown for the delay.

Stipulation and Order to extend the time to file the petition to January 31,
2014, was filed on January 7, 2014. Stipulation and Order to extend the time to
file the petition to January 31, 2014, a further extension was stipulated to May
3, 2014, and an additional extension was stipulated to June 4, 2014, A final
extension was stipulated until June 6, 2014 for the petition to be filed.’

20. Do you have any petition or appeal now pending in any court, either state
or federal, as to the judgment under attack? No.

21. Give the name of each attorney who represented you in the proceeding
resulting in your conviction and on direct appeal:

{A) Trial Counsel: Christy Craig, Clark County Public Defender

(B) Pro per- attempted direct appeal
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22. Do you have any future sentences to serve after you complete the
sentence imposed by the judgment under attack? No.

23. State concisely every ground on which you claim that you are being held
unlawfully. Summarize briefly the facts supporting each ground.

{a) Ground One: Petitioner is in custody in violation of his constitutional
right to the effective assistance of trial counsel as guaranteed by the Sixth
Amendment to the United States Constitution.

l. Petitioner contends that his plea pursuant to the Guilty Plea
Agreement was not freely and voluntarily given as he is claiming that he was
coerced into taking a plea that he did not want to accept by his trial counsel.
Petitioner is contending that the coercion to take the plea occurred outside of the
recorded portions of these proceedings and that but for the coercive actions of trial
counsel, Appellant would not have accepted the negotiations but wanted to go to
trial on original charges. See Motion to Withdraw Plea filed on September 5, 2012
for additional facts and support for this claim,

2. Petitioner contends that his trial counse] was ineffective for not
advising him of his rights to appeal as the adverse pretrial rulings of the district
court before he agreed to the plea bargain to which he ultimately plead guilty.
Some of the adverse rulings that he could have appealed from were (1) Denial of
the Motion to Limit the Testimony of the Defective Long whose testimony was
going to be allowed despite being hearsay and the State failing to show that the

actual declarant of the offered testimony was not unavailable. (2} Denial of the

KMG 52




Defendant’s Motion to Suppress or In the Alternative a Jackson v. Denno hearing
and {3) Order granting State's Motion in Limine to Admit Bad Acts and Other Acts
Against the victim,

3. Petitioner asserts that trial counsel failed to take into consideration
his mental health problems and even brought that issue to the court's attention
on September 26, 2012 {Rough Draft Transcript, p. 3) when the court even opined
that it seemed possible that trial counse! would ultimately have to testify
regarding this issye.

WHEREFORE, petitioner prays that the court grant the petition or grant him
an evidentiary hearing on the issues raised in his petition and supporting points
and authérities.

DATED this "6* day of June, 2014.

C INE J. COLUCEI .

CARMINE 4~ TO1, CCI, ESQ.
vada B o. Op0881
629 South Six treet

Las Vegas, Nevada 89101
Attorney for Petitjoner
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VERIFICATION

[, Carmine J. Colucci, Esq., declare that [ am the attorney for the Petitioner,
KEVIN MARQUETTE GIPSON, named in the foregoing petition and knows the
contents thereof; that the pleading is true of mine own knowledge, except as to
those matters stated on information and belief, and as to such maltters | believes

them to be true. Petitioner, KEVIN MARQUETTE GIPSON, has personally

authorized me to commence this action on his behalf,

CARMINE J. COLUCCI CHTD.

629 South SixtH Street
Las Vegas, Nevada 89101
Attorney for Petitioner

=10 .
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CERTIFICATE OF SERVICE BY MAIL

I hereby certify that on this 6 day of June, 2014, I e-served pursuant to

N.E.F.C.R 9 and mailed pursuant to NRCP 5(b),

addressed to:

Dwight Neven, Warden
High Desert State Prison
P.O. Box 650

Indian Springs, NV 89070

Steven B. Wolfson

Clark County District Attorney
200 Lewis Ave.

Las Vegas, NV 89155

Catherine Cortez-Masto
Nevada Attorney General
100 North Carson St.
Carson City, NV 89701

yd \/NMA—J

a true and correct copy of the

foregoing PETITION FOR WRIT OF HABEAS CORPUS (POST-CONVICTION)

Arnt employee 43

CARMINE J. COLUCCIL, CHTD.

KMG 55




b

=V

Electronically Fileq

08/06/2014 04.05:46 PM

CARMINE J. COLUCCI, CHTD.

Nevada Bar No. 0881

629 South Sixth Street
Las Vegas, Nevada 89101
(702) 384-1274 Telephone
{702} 384-4453 Facsimile
E-Mail; ¢j @lvcoxmail.com
Attorney for Petitioner

DISTRICT COURT
CLARK COUNTY, NEVADA
KEVIN GIPSON,

Petitioner,
Case No.: 10C264079
VS, Dept No.:  XVIII
DWIGHT NEVIN, WARDEN,
HIGH DESERT STATE PRISON
Respondent,

e et e

}

POINTS AND AUTHORITIES IN SUPPORT OF
PETITION FOR WRIT OF HABEAS CORPUS (POST-CONVICT!@U

Comes now the Petitioner, KEVIN GIPSON, by and through his appointed
attorney, CARMINE J. CoLuccy, ESQ., of the law firm of CARMINE J. COLUCCH,

CHTD., who submits these points and authorities in support of his Petition for

Writ of Habeas Corpus (Post-Conviction).

These points and authorities are submitted pursuant to NRS 34,720, et.seq.

DATED this é day of June, 2014,

CARMINE J, COLUCCI CHTD.

Las Vegas, Nevada 89101
Attorney for Petitioner

Qb S

CARMINE J, coLuccl, ESQ. CLERK OF THE COURT
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L
STATEMENT OF THE CASE

On April 28, 2010, Defendant, KEVIN GIPSON, was charged by way of
Grand Jury Indictment with Murder with Use of a Deadly Weapon {Felony -
NRS200.010, 200.030, 193.165).

On December 7, 2011, the defendant entered into a Guilty Plea Agreement
with the State whereby he agreed to plead guilty to the charge as alleged in the
Indictment. Pursuant to negotiations, the parties stipulated to twenty (20) years
to Life in the Nevada Department of Corrections. However, parties retained the
right to argue the deadly weapon enhancement for a term of not less than four {4)
to eight (8) years.

On February 10, 2012, the defendant was present in court with counse], at
which time he was sentenced to the Nevada Department of Corrections as follows:
Life with a possible parole eligibility of Twenty (20} years with a consecutive term
of Two Hundred Forty (240) months maximum and Ninety-Six (96) months
minimum for Use of a Deadly Weapon with Six Hundred Eighty-Six {686} days
credit for time served. Judgment of Conviction was filed on March 13, 2012.

Thereafter the defendant filed a Pro Per Motion to Withdraw Plea on
September 5, 2012. That motion was denied by the court on September 26, 2012,
and an order entered on September 27, 2012, The defendant filed a pro Per
Motion to Proceed in Forma Pauperis on October 15, 2012. That motion was
granted on November 7, 2012, The defendant then filed an Ex Parte Motion for
Appointment of counsel and Request for Evidentiary Hearing on October 15,2012,
and Defendant’s Pro Per Motion for Direct Appeal/Memorandum of Points and
Authorities Facts of the Case on November 26, 2012. On January 28, 2012, the
defendant’s Motion for appointment of Counsel was granted and his Motion for

Evidentiary Hearing was denied.
I
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The defendant’s Pro Per Motion [or Direct Appeal/Memorandum of Points

and Authorities Facts of the Case “may have been construed as a notice of appeal.

“..Further, at the same time, case appeal statement was filed whic
Supreme Court review,..” (see court minutes dated January 28, 2013).
Nevada Supreme Court issued its Order Dismissing Appeal on ber 20,
2012, stating, “an appeal deprivation claim must be raised in a post-conviction
petition for a writ of habeas corpus filed in the district court in the first instance.”

Thereafter, on February 22 2%5%5? armine J. Colucci, Esq., was appointed
counsel for the defendant. Defen s Motion for Direct Appeal/ Memorandum
of Points and Authorities Facts of the Case was taken off calendar on February 11,
2012. On June 17,2013, a briefing scheduie was set scheduling the initial brief

due by December 16, 2013. A stipulation and order was entered on January 7,

2014, continuing the due date for the initial brief to January 31, 2014.

I1.

STATEMENT OF THE FACTS
2282001 OF THE FACTS

On March 25, 2010, Brittany Lavoll was shot in the parking lot of the Jack
In The Box where she worked, According to witnesses, the shooting occurred at
approximately 5:45 a.m.

The three witnesses described to police a male dressed in a dark hooded
sweatshirt who was seen running from the scene. Witness Wade Fleming
observed Lavoll and thought she was dead, Robert Gilmore, another witness,
called 911. Christina Benitez was the third witness who claimed to have seen the
man in the dark hoody running from the scene. Fleming and Gilmore were drawn
to the area where Brittany Lovall was found by the sound of what they felt was a
gunshot.

Bailey, who worked at a Brocery store in the same shopping center as the

Jack In The Box, initially saw a woman lying on the ground and the man in the

-3.
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dark hoody standing over her. Bailey thought the man was helping the woman
who Bailey thought might be drunk.

Police arrived at the scene located at 7541 West Lake Mead Boulevard and
Brittany Lovall was immediately transported to UMC where she was pronounced
dead at6:15a.m. An autopsy conducted on March 26, 2010, determined that the
cause of death was a gunshot to the head,

Brittany Lovall’s father met police at the scene and told police that Brittany
had been in an abusive relationship with Kevin Gipson and that they had two (2}
children together. He related that they had broken up a year before but that he
had been stalking her.

Detectives of the LYMPD ultimately located Gipson and arranged to meet
him on the afternoon of March 25", Gipson allegedly agreed to speak with the
detectives, which he ultimately did. Gipson provided them with an alibj to support
his statement that he could not have been at the scene of the shooting when it
occurred. Gipson denied having an abusive relationship with Lovall. Gipson said
that he had recently triea to contact Lovall in order to arrange a visit with his
children,

The next day the police gave Gipson a Concealed Information Test. The
detectives Mirandized him and Gipson took the test, According to the detectives
he failed it. He was told by Geoffrey Flohr that by failing, he must have knowledge
of the murder that only the killer would know.

Gipson, without the services of an attorney, was confronted with this
accusation. Gipson told them that he had been in and out of the mental hospital
and that he killed Brittany Lovall because she drove him crazy. Allegedly Gipson
managed to find out where Lovall worked prior to meeting her on March 25,2010.
Police theorized that Gipson went to the Jack In The Box and layed in wait for
Lavoli and then shot her. During questioning, the detectives stated that Gipson

tonfessed.
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III.
STATEMENT OF THE ISSUES

1. Whether the Petition for Writ of Habeas Corpus (Post-Conviction) wasg
untimely filed and therefore procedurally barred?

2. Whether petitioner was denied his right to the effective assistance as
guaranteed under the Sixth and Fourteenth Amendments of the Constitution of
the United States.

.,
ARGUMENT
A. THE PETITION IS NOT PROCEDURALLY BARRED

The threshold question which must be decided by this court is whether this
petition is procedurally barred. The district court must dismiss an untimely
petition under NRS 34.726 unjess the petitioner shows good cause for the delay.
See State v. District Court, 121 Nev. 225, 112 P.3d 1070 (2005). Good cause
means a “substantial reason, one that affords a legal excuse.” Hathaway y. State,
119 Nev. 248, 71 P.3d 503 {2003).

Good cause exists if the petitioner demonstrates that the delay was not the
petitioner’s fault and dismissal of the petition as untimely would unduly prejudice
the petitioner. See NRS 34.726(1). Good cause also exists if the failure to consider
the claims would result in a fundamental miscarriage of justice. Pellegriniv. State,
117 Nev. 860, 34 P.3d 519 (2001},

To show “good cause,” a petitioner must demonstrate that an impediment,
external to the defense, prevented him from complying with the procedural
requirements, State v. District Court (Riker), 121 Nev. 225, 112 P.3d 1070 {2005);

Pelligrini, supra at 886,
The Nevada Supreme Court has applied the same standards for determining

good cause and prejudice to overcome the procedural bars for untimely petitions

under NRS 34.726, and waived claims under NRS 34.810(2). See e.g. Pellegrini,

-5.
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Supra, at 886-887, 34 P.3d 519, 537,

The statute also specifically provides that the petitioner has the burden of
pleading and proving “specific facts” demonstrating good cause and actya]
prejudice. NRS 34.810(3); see also State v, Haberstroh, 119 Nev. 173,69 P.3d 676
{2003).

An appeal deprivation clajm will provide good cause to delay filing a post-
conviction petition if the petitioner asked counsel to file an appeal; reasonably
believed that counsel had filed an appeal and filed the petition within a reasonable
amount of time of learning that a direct appeal had not been filed, Hathaway v,
State, 119 Nev. 248, 71 P.3d 503 {2003).

[f the court determines that the petitioner cannot demonstrate good cause,
the district court may nevertheless excuse a procedural bar if petitioner can
demonstrate that the failure to consider the petition would result in a
fundamental miscarriage of justice. Pellegrini, supra at 887.

In the instant case, the defendant executed the Guilty Plea Agreement on
December 7, 2011. The defendant was sentenced on February 10, 2012. The
Judgment of Conviction was file don March 13, 2012. A direct appeal was not
filed. On September 5, 2012, the defendant filed his Pro Per Motion to Withdraw
Plea. That motion was denied on September 26, 2012,

The defendant filed a mation in district court requesting the appointment
of counsel to pursue his post-conviction rights, On February 22, 2013 Carmine
J. Colucai, Esq. appeared in court in order to be appointed to represent the

defendant. The following colloquy between the court and counsel took place,

THE COURT: C264079, State of Nevada versus Kevin Gipson. The record
should reflect the presence of Mr. Colucei. Mr., Gipson in the Nevada Department-
in the Nevada Department of Corrections, not present here in court, and Ms.

Edwards for the state,
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This is time set for confirmation of counse]. My notes reflect Mr. Christensen

has indicated - - My, Coluccei, you can accept this appointment; is that true?

MR. COLUCCL: Yes.

THE COURT: All right. What's your pleasure? Do you want to set a briefing
schedule or | have an Opportunity to review the file and then come back?

MR. COLUCCI: Actually- - yes, Actually what I'd like to do is actually get the
file. So I'd ask for a four month statys check and then we could set a briefing
schedule at that point.

THE COURT: Four month status check.

THE COURT CLERK: June 17" 8:15,

MR. CoLUcCl: Thank you very much.

THE COURT: Thank you.

See Exhibit 2, trarscript of February 22, 2013 proceeding attached hereto,
Counsel was appointed to represent Gipson despite the fact that only
nineteen (19) days remained before the one (1) year brocedural time limit ran. [t is
apparent that neither the district court or the attorneys were aware of this. A
review of the transcript makes it clear that appointed counsel was not presented

with the petitioner’s file, Counsel asked for four (4) months in order to secure the

Therefore, in addition to the court and apparently all parties apparently
being unaware of the pending time limit and the court setting a status check date
well after the running of the time limit, it is apparent that good cause has been
shown for the initia) delay in filing. As for the additional time taken, the State has
stipulated to the additiona] time taken to file the petition,

For the above-stated reasons, the filing of this petition may be beyond the

Statutory time limit but nevertheless can be filed as the affidavit of counsel shows,

-7-
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good cause appears to be shown for the delay,

B. PETITIONER WAS DENIED THE EFFECTIVE ASSISTANCE QF COUNSEL
IN VIOLATION OF His RIGHT TO COUNSEL AS GUARANTEED UN DER
THE SIXTH AMENDMENT OF THE CONSTITUTION OF THE UNITED
STATES,

Standard of Review

A claim of ineffective assistance of counsel presents a mixed question of law

and fact, which is subject to independent review Upon appeal. Kirksey v, State,
112 Nev. 980, 987, 923 P.2d 1102, 1107 (1996). Petitioner must prove the facts

underlying an ineffective assistance of counsel claim by preponderance of the
evidence. The Court’s review of defense counsel’s performance is highly deferential.
There are circumstances warranting relief, Means v. State, 120 Nev. 1001, 1011 )
103 P.3d 25, 32 (2004); Strickland v. Washington, 466 U.S. 668, 689, 104 S. Ct.
2052, 2065 {1984). In the context of an appeal deprivation claim, prejudice may
be presumed if the petitioner was deprived of the right to direct appeal due to the
ineffective assistance of counsel. Hathaway v, State, 199 Nev. 248,71 P.3d 503
{2003); Lozada v. State, 110 Ney. 349, 871 P.2d 944 (1994),

Nevada has adopted the two-pronged test outlined in Strickland for |
determining the effectiveness of counsel, Under Strickland, in order to assert a
claim for ineffective assistance of counsel, the defendant must prove that he was
denied “reasonably effective assistance” of counsel by satisfying a two- pronged test.
Strickland 466 U.S. 668, 686-687, 104 3.Ct. 20352, 2063-2064; see State v. Love,
109 Nev. 1136, 1138, 865 P.2d 322, 323 (1993).

Under the Strickland, id. test, the defendant must show: first that his

counsel’s representation fel} below an objective standard of reasonableness, and
second, that but for counsel’s errors, there is a reasonable probability that the
result of the proceedings would have been different, See Strickland, supra, at687-
688 and 694, 104 S.Ct. 2052, 2065, 2068, The defendant bears the burden to

satisfy both requirements in order tg prevail, Strickland, id. at 697; Means v.

-8-
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State, 120 Nev, 1001, 1011, 103 P.3d 25, 372 {2004). Inadequate performance is

fepresentation that falls below an objective standard of reasonableness. id, (citing
Dawseon v, State, 108 Nev. 112, 115, 825 P.2d 593, 595 (1992)]. Theroleofa court

in considering allegations of ineffective assistance of counse] is “not to pass upon

facts and circumstances of the case, trial counsel failed to render reasonably

effective assistance.” Donovan v. State, 94 Nev. 671, 673, 584 P.24 708, 711

(1978) (citing Cooper v. Fitzharris, 551 F.2d 1162, 1166 (9" Cir. 1977)).

Nev. 843, 846, 921 P.2d 278 {1996). Next, the court must consider whether
counsel made “a reasonable strategy decision on how to proceed with his client’s

case.” Doleman, id. at 846; citingStrickland, SUpra, at 690-691, 104 S.Ct, at 2066.

While counsel’s strategy decision is a “tacticaj” decision and will be “virtually
unchallengeable absent extraordinary circumstances.” Doleman, Supra, at 846;

see also Howard v. State, 106 Nev. 713,722, 800 P.2d 175, 180 {1990}; Strickland,

SUpra, at 691, 104 S.Ct at 2066, 1t is not without limitation. The defendant has

different, McNeltog v, State, 115 Nev, 396, 403, 990 P.2d 263, 1268 (1999) (citing
Strickland, 466 U.S. ar 687.) “A reasonable probability is a probability sufficient

to undermine confidence in the Outcome.” [d.

-9.
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Claims asserted jn a petition for post-conviction relief must be supported
with specific factyal allegations, which if true, would entitle the petitioner to reljef.
Hargrove v, State, 100 Nev. 498, 502, 686 p.2d 222, 225 (1984), "Bare” and
“naked” allegations are not sufficient, nor are those belied and repelled by the

record. Id.
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demonstrated both that counsel was ineffective as to each issue and that he was
prejudiced by counsel’s actions. Accordingly, his petition must be granted,

DATED this(‘z ay of June, 2014.

CARMINE J. COLUCCI CHTD.

W@"’w—)
CARMINE . C LUCCI, ESO.
evada Bar\No/ 0881
629 South h Street

Las Vegas, Nevada 89101
Attorney for Petitioner
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VERIFICATION
I, Carmine J. Colucci, Esq., declare that I am the attorney for the

Petitioner, KEVIN GIPSON, named in the foregoing petition and knows the
contents thereof; that the pleading is true of mine own knowledge, except as to
those matters stated on information and belief, and as to such matters I believe
them to be trye. Petitioner, KEVIN GIPSON » has personally authorized me to
commence this action on his behalf,

DATED this ("4, of June, 2014,

CARMINE J. coLucc] CHTD.

b e >

MINE S\coLuccr, eso.
Nevada Bar No. 0881
629 South Sixth Street
Las Vegas, Nevada 89101
Attorney for Petitioner
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CERTIFICATE OF MAILING
=elllnll OF MAILING

[ hereby certify that on thig g% day of June, 2014, I e-served pursuant tg
N.EF.C.R 9 and mailed pursuant te NRCP 3(b), a true and correct copy of the
foregoing POINTS AND AUTHORITIES IN SUPPORT OF PETITION FOR WRIT OF
HABEAS CORpPUS (POST—CONVICTION} addressed to:

Dwight Neven, Warden
High Desert State Prison
P.O. Box 650

Indian Springs, NV 89070

Steven B. Wolfson

Clark County District Attorney
200 Lewis Ave,

Las Vegas, Nv'89 155

Catherine Cortez. Masto
Nevada Attorney Genera
100 North Carson St.
Carson City, NV 89701

g

An employee %f
CARMINE J. CoLuCcCl, cHTD.

-13.

KMG 68 :



Exhibit 1

KMG 69




Surnrue Counr
or
MNiwans

@ i%7A il

IN THE SUPREME COURT OF THE STATE OF NEVADA

KEVIN GIPSON, No. 62071
Appellant, :

vs,

THE STATE OF NEVADA, FILED
Respondent.

DEC 20 201

K LINDEMAN
.T iE JELOURT,

This is a proper person appeal from a judgment of convictjon,
Eighth Judicia] District Court, Clark County; David B, Barker, Judge.
The notice of appeal was untimely filed, ! NRAP 4(b), Because

must be raised in g Post-conviction
Petition for a writ of habeas corpus filed in the district court in the first
instance. NRS 34.724(2)c); NRS 34.738(1). We EXpress ne opinion
regarding the meritg of any such claim or whether appellant can satisfy

_ *We have considered the proper person documents submitted in this
matter, and we conclude that no relief i warranted for the reason set
forth above,
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Hon. David B, B

arker, District J udge
Kevin Gipson

Attorney General/Carson City
Clark County

District Attorney
Eighth District Court Clerk
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RTRAN Q%-‘ -

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE oF NEVADA,
P!aintiff. CASE#.‘ C254079

)

!
vs. ) DEPT. xvi
KEVIN MARQUETTE Gipson, ))

Defendant.

BEFORE THE HONORABLE DAVID BARKER, DISTRICT COURT JUDGE

MONDAY, FEBRUARY 11, 2013

RECORDER'S ROUGH DRAFT TRANSCRIPT OF PROCEEDINGS
DEFENDANT'S PRO PER MOTION FOR DIRECT APpPEAL MEMORANDUM OF
POINTS AND AUTHORITIES FACTS OF THE CASE;
CONFIRMATION OF COUNSEL
18

19 |[APPEARANCES:

For the State: MICHELLE v EDWARDS, ESQ.
Deputy District Attomey

20
21
2 || Forthe Defendant: CARMINE J. coLucet, esq,
23
2

25 | RECORDED BY: CHERYL CARPENTER, COURT RECORDER

Rough Draft Transcript - 1
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should reflect the presence of Mr. Calucei, Mr. Gipson in the Nevada Department --
in Nevada Department of Corrections, nat present here in caurt, and Ms. Edwards
for the State.

This is time set for confirmation of counsey, My notes reflect Mr.
Christensen has indicated -- Mr. Coluci, You can accept this appointment; is that
true?

MR. coLucct: Yes.
THE COURT: Ay right. What's your pleasure? Do YOou want to set g briefing
schedule ar | have an Gpportunity ta review the file and then come back?

schedule at that paint,

THE COURT: Four month statys check.
THE COURT CLERK: June 17" g:15,
MR. coLuccy: Thank you very much,
THE COURT: Thank you.

[Proceedings concluded at 9:00 am,]

ATTEST: Pursuant to Ryfe 3(c)d) of the Nevada Rules of Appeliate Procedura, |
acknowledge that this is a rough draft transcript, expeditiously prepared, not
proofread, corrected, or certifieq to bean accurate transcript,

_%-n;f’.?a /4 /Quc/t T

SANDRA PRUCHNIC
Court Transcriber

Rough Draft Transeript - 2
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CARMINE J. COLUCCI, CHTD, K b brai

CARMINE J. COLUCCI, ESQ.

Nevada Bar No. 0881 CLERK OF THE COURT
629 South Sixth Street

Las Vegas, Nevada 89101

{(702) 3R4-1274 Telephone

(702} 384-4453 Facsimile

E-Mail: ¢ie@lveaxmail.com

Attorney for Petitioner
DISTRICT COURT

CLARK COUNTY, NEVADA
KEVIN GIPSON,

Petitioner,
Case No.: 10C264079

)
)
!
VER ) Dept No.:  XVIII

)
)
}
)

)

DWIGHT NEVIN, WARDEN,
HIGH DESERT STATE PRISON
Respondent,

SUPPLEMENTAL POINTS AND AUTHORITIES IN SUPPORT OF
PETITION FOR WRIT OF HABEAS CORPUS (POST-CONVICTION)

Comes now the Petitioner, KEVIN GIPSON, by and through his appointed
attorney, CARMINE J. COLUCCI, ESQ., of the law firm of CARMINE J. COLUCCI,
CHTD., who submits these supplemental points and authorities in support of his
Petition for Writ of Habeas Corpus (Post-Conviction).

These supplernental points and authorities are submitted pursuant to NRS
34.720, et.seq.

DATED this /_5-'51?;0{ December, 2014,

CARMINE J. COLUCCI CHTD.

INE J{COLWC
. 0881

629 South SixthStreet
Las Vegas, Nevada 89101
Attorney for Petitioner

CI, ESQ,
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1,
STATEMENT OF THE CASE

On April 28, 2010, Defendant, KEVIN GIPSON, was charged by way of
Grand Jury Indictment with Murder with Use of a Deadly Weapon (Felony -
NRS200.010, 200.030, 193.165).

On December 7, 2011, the defendant entered into a Guilty Plea Agreement
with the State whereby he agreed to plead guilty to the charge as alleged in the
Indictment. Pursuant to negotiations, the parties stipulated to twenty (20) years
to Life in the Nevada Department of Corrections, However, parties retained the
right to argue the deadly weapon enhancement for a term of not less than four (4)
to eight (8) years.

On February 10, 2012, the defendant was present in court with counsel, at
which time he was sentenced to the Nevada Bepartment of Corrections as follows:
Life with a possible parole eligibility of Twenty (20) years with a consecutive term
of Two Hundred Forty (240) months maximum and Ninety-Six (96) months
minimum for Use of a Deadly Weapon with Six Hundred Eighty-Six (686) days
credit for time served. Judgment of Conviction was filed on March 13, 2012.

Thereafter the defendant filed a Pro Per Motion to Withdraw Plea on
September 5, 2012. That motion was denied by the court on September 26, 2012,
and an order entered on September 27, 2012. The defendant filed a Pro Per
Motion to Proceed in Forma Pauperis on October 15, 2012. That motion was
granted on November 7, 2012. The defendant then filed an Ex Parte Motion for
Appointment of counsel and Request for Evidentiary Hearing on October 15,2012,
and Defendant’s Pro Per Motion for Direct Appeal/Memorandum of Points and
Authorities Facts of the Case on November 26, 2012. On January 28, 2012, the
defendant’s Motion for Appointment of Counsel was granted and his Motion for

Evidentiary Hearing was denied.
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The defendant’s Pro Per Motion for Direct Appeal/ Memorandum of Pojnts
and Authorities Facts of the Case “may have been construed as a notice of appeal.
“...Further, at the same time, case appeal statement was filed which triggered
Supreme Court review. ” (see court minutes dated January 28, 2013). The
Nevada Supreme Court issued its Order Dismissing Appeal on December 20,
2012, stating, “an appeal deprivation claim must be raised in a post-conviction
petition for a writ of habeas corpus filed in the district court in the first instance.”
See Exhibit A attached hereto,

Thereafter, on February 22, 2012, Carmine J. Colucci, Esq., was appointed
counsel for the defendant, Defendant’s Motion for Direct Appeal/Memorandum
of Points and Authorities Facts of the Case was taken off calendar on February 11,
2012. On June 17,2013, a briefing schedule was set scheduling the initial brief
due by December 16, 2013. A stipulation and order was entered on January 7,
2014, continuing the due date for the initial brief to January 31, 2014.

11,
STATEMENT OF THE FACTS

On March 25, 2010, Brittany Lavoll was shot in the parking lot of the Jack
In The Box where she worked, which was located at 7541 West Lake Mead
Boulevard, Las Vegas, Nevada 89128, According to witnesses, the shooting
occurred at approximately 5:45 a.m.

Three witnesses described to police a male dressed in a dark hooded
sweatshirt who was seen running from the scene. Witness Wade Fleming
observed Lavoll and thought she was dead. Robert Gilmore, another witness,
called 911. Christina Benitez was the third witness who claimed to have seen the
man in the dark hoody running from the scene. Fleming and Gilmore were drawn
to the area where Brittany Lovall was found by the sound of what they felt was a

gunshot.
/77
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Bailey, who worked at a grocery store in the same shopping center as the
Jack In The Box, initially saw a woman lying on the ground and the man in the
dark hoody standing over her. Bailey thought the man was helping the woman
who Bailey thought might be drunk.

Police arrived at the scene a short time after the shooting and Brittany
Lovall was immediately transported to UMC where she was pronounced dead at
6:15 a.m. An autopsy conducted on March 26, 2010, determined that the cause
of death was homicide by a gunshot to the head,

Brittany Lovall’s father met police at the scene and told police that Brittany
had been in an abusive relationship with Kevin Gipson and that they had two (2)
children together. He related that they had broken up a year before but that he
had been stalking her.

Detectives of the LVMPD ultimately located Gipson and arranged to meet
him on the afternoon of March 25%. Gipson allegedly agreed to speak with the
detectives, which he uitimately did. Gipson provided them with an alibi to support
his statement that he could not have been at the scene of the shooting when it
accurred. Gipson denied having an abusive relationship with Lovall. Gipson said
that he had recently tried to contact Lovall in order to arrange a visit with his
children,

Alter interviewing Gipson, the police asked him to take a modified polygraph
test. They called it a Concealed Information Test. The next day the police gave
Gipson a Concealed Information Test. The detectives Mirandized him and Gipson
took the test. The voluntariness of the test rernains in dispute as does the
legitimacy of this purported test. According to the detectives he failed it. He was
told by Geoffrey Flohr that by failing, he must have knowledge of the murder that
only the killer would know.

Gipson, without the services of an attorney, was confronted with this

accusation. Gipson told them that he had been in and out of the mental hospital
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and that he killed Brittany Lovall because she drove him crazy. Allegedly Gipson
managed to find out where Lovall worked prior to meeting her on March 25, 2010. ‘
Police speculated that Gipson went to the Jack In The Box and laid in wait for }
Lavoll and then shot her. During questioning, the detectives stated that Gipson
confessed after being given the Concealed Information Test.
111,
STATEMENT OF THE ISSUES
1. Whether petitioner was denied his right to the effective assistance of
counsel as guaranteed under the Sixth and Fourteenth Amendments of the
Constitution of the United States.
Iv.
ARGUMENT
On September 15, 2014, this court ruled upon a portion of the State’s
Response and Motion to Dismiss Defendant’s Petition for Writ of Habeas Corpus
(Post-Conviction), denying the motion to dismiss, Petitioner now submits the
following points and authorities.
A. Petitioner Was Denied the Effective Assistance of Counsel in Violation of
His Right to Counsel as Guaranteed under the Sixth Amendment of the
Constitution of the United States,

Standard of Review

A claim of ineffective assistance of counsel presents a mixed question of law
and fact, which is subject to independent review upon appeal. Kirksey v. State,
112 Nev. 980, 987, 923 P.2d 1102, 1107 {1996). Petitioner must prove the facts
underlying an ineffective assistance of counsel claim by preponderance of the
evidence. The Court’s review of defense counsel’s performance is highly
deferential. Means v. State, 120 Nev. 1001, 1011, 103 P.3d 25, 32 (2004);
Strickland v. Washington, 466 U.S. 668, 689, 104 8. Ct. 2052, 2065 (1984). In

the context of an appeal deprivation claim, prejudice may be presumed if the
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petitioner was deprived of the right to direct appeal due to the ineffective

assistance of counsel. Hathaway v, State, 199 Nev. 248,71 P.3d 503 (2003);

Lozada v. State, 110 Nev. 349, 871 P.2d 944 (1994).

Nevada has adopted the two-pronged test outlined in Strickland, Supra for

determining the effectiveness of counsel. Under Strickland, in order to assert a
claim for ineffective assistance of counsel, the defendant must prove that he was
denied “reasonably effective assistance” of counsel by satisfying a two-pronged

test, Strickland: see State v. Love, 109 Nev. 1136, 1138, 865 P.2d 322, 323

(1993).

Under the Strickland test, the defendant must show: first that his counsel’s
representation fell below an objective standard of reasonableness, and second,
that but for counsel’s errors, there is a reasonable probability that the result of
the proceedings would have been different. See Strickland, at 687-688 and 694.

The defendant bears the burden to satisfy both requirements in order to prevail.

Strickland, at 697; Means v. State, Supra, at 1011.
Inadequate performance is representation that falls below an objective

standard of reasonableness. Id, {citing Dawson v, State, 108 Nev. 112,115, 825

P.2d 593, 595 (1992)]. The role of a court in considering allegations of ineffective
assistance of counsel is “not to pass upon the merits of the action not taken but
to determine whether, under the particular facts and circumstances of the case,

trial counsel failed to render reasonably effective assistance.” Donovan v. State,

94 Nev. 671, 675, 584 P.2d 708, 711 (1978) (citing Cooper v. Fitzharrig, 551 F.2d

1162, 1166 (9% Cir, 1977)).
In considering whether the defendant has an ineffective assistance of
counsel claim, the court must determine whether counsel conducted a reasonable

investigation of the facts relevant to the defendant’s case. Doleman v, State, id..

Next, the court must consider whether counsel made “a reasonable strategy

decision on how to proceed with his client’s case.” Doleman, id. at 846; citing
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Strickland, supra, at 690-691, 104 S.Ct. at 2066. While counsel's strategy

decision is a “tactical” decision and will be “virtually unchallengeable absent

extraordinary circumstances.” Doleman, supra, at &46; see also Howard v. State,

106 Nev. 713, 722, 800 P.2d 175, 180 (1990); Strickland, supra, at 691, 104 §.Ct
at2066. Itis not without limitation. The defendant has the burden of overcoming
the presumption that trial counsel’s actions were the product of sound trial
strategy. Means, 120 Nev. At 1012, 103 P.3d at 33 (citing Strickland, 466 U.S. at
689, quoting Michel v. Louisiana, 350 U.S. 91, 101, 76 S.Ct. 158 (1955)).

Even if counsel’s representation fell below an objective standard of
reasonableness, he must still demonstrate prejudice and show a reasonable
probability that, but for counsel’s errors, the result of the trial would have been

different. McNelton v. State, 115 Nev. 396, 403, 990 P.2d 263, 1268 (1999) (citing

Strickland, 466 U.S. at 687.) “A reasonable probability is a probability sufficient
to undermine confidence in the outcome.” Id.

Claims asserted in a petition for post-conviction relief must be supported
with specific factua] allegations, which if true, would entitle the petitioner to relief,

Hargrove v. State, 100 Nev. 498, 502, 686 P.2d 222, 225 (1984). “Bare” and

“naked” allegations are not sufficient, nor are those belied and repelled by the
record, ]d.
A. GUILTY PLEA NOT FREELY AND KNOWINGLY GI(/EN

Petitioner contends that his plea pursuant to the Guilty Plea Agreement was
not freely and voluntarily given as he is claiming that he was coerced into taking
a plea that he did not want to take, Petitioner is contending that the coercion to
take the plea occurred outside of the recorded portions of these proceedings and
that but for the coercive actions of trial counsel, Petitioner would not have
accepted the negotiations but wanted to 80 to trial on original charges. However,
he was only able to discuss the terms of the plea bargain and to review his Guilty

Plea Agreement for a few minutes in court just before the Judge called the case.
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See Motion to Withdraw Plea filed on September 5, 2012 for additional facts and
support for this claim. See also NRS 174.038.
B. TRIAL COUNSEL NOT INFORM WAIVING APPEAL

Petitioner contends that his trial counsel was ineffective for not advisin ghim
that he had to give up the right to post-trial appeal of the adverse pretrial rulings
of the district court before he agreed to the plea bargain to which he ultimately
plead guilty. Some of the adverse rulings that he could have appealed if he had

not taken the plea bargain were (1} Denial of the Motion to Limit the Testimony of

the Detective Long whose testimony was going to be allowed despite being hearsay

and despite the State failing to show that the actual declarant of the offered

testimony was not unavailable; (2) Denial of the Defendant’s Motion to Suppress

or In the Alternative a Jackson v. Denno hearing and (3) Order granting State’s |

Motion in Limine to Admit Bad Acts and Other Acts Against the victim which
precluded the defense from admitting this evidence.

Petitioner asserts that he informed his trial counsel that he had mental
health issues prior to the acceptance of his plea and had received mental health
treatment and medication before the crime charged in this case had occurred and
before he entered his plea. Petitioner asserts that he had been prescribed Invega
for his schizophrenia and Risperdal as anti-psychotic medication. Petitioner
claims that trial counsel was aware that he had been prescribed this medication

before the incident and before he entered his guilty plea but that he was not able

—

to get this medication for some time before the shooting occurred and before his

guilty plea because he did not have the money or insurance needed to pay for the

medication. He was therefore off of his medications when the crime occurred and

\_.; - -
at the time that his plea was taken,

Petitioner also asserts that he advised his trial counsel that he had spent
time at the Rawson Neal mental facility, North Vista Hospital and the Las Vegas

Mental Health Center before this incident and before entering his plea. He was
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therefore suffering the effects of his schizophrenia and bipolar disorder at the time
of the crime as well as at the time of his plea. The record is clear that Petitioner
never received a psychological evaluation to address these issues. The issue of his
competericy was never addressed. Determining Petitioner’s competency was
critical to the determination of whether his plea was freely and knowingly given.
Petitioner contends that due to his mental health problems and the lack of
necessary medication he did not fully understand the nature of his plea and the
consequences thereof,

C. TRIAL COUNSEL DID NOT INVESTIGATE PETITIONER’S MENTAL
HEALTH ISSUES

Petitioner asserts that trial counsel failed to investigate his mental illness
issues and even brought that issue to the court’s attention on September 26, 2012
{Rough Draft Transcript, p. 3) when the court even opined that it seemed possible
that trial counsel would ultimately have to testify regarding this issue. This issue
was so apparent that trial counsel felt that she should withdraw as defendant’s
counsel due to a possible conflict.

Petitioner asserts that his trial counsel was aware prior to the entry of his
plea that he suffered from schizophrenia and bipolar disorder. The investigation
of these issues and proof thereof would at least have had an effect on the degree
of murder of which he was convicted. This issue should have been investigated
and discussed with Petitioner before he accepted the plea bargain and entered his
plea so that he could have done so with full knowledge and an understanding of

all available defenses and mitigation.

/7
/1

/T
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V. CONCLUSION

Petitioner herein asserts that he can meet his burden of proof and is entitled
to the relief sought herein. For the reasons stated below, Defendant has
demnonstrated both that counsel was ineffective as to each issue and that he was

prejudiced by counsel’s actions, Accordingly, his petition must be granted. l

DATED this / 5%;& December, 2014, |

CARMINE J. COLUCCI CHTD.

&/szé Jue

ARMINEJ” COLUCCI, ESQ.
vada Bar No. 0881
629 South 31 Street

Las Vegas, Nevada 89101
Attorney for Petitioner

KMG 85



2

L F)

? ?

VERIFICATION
[, Carmine J. Colucci, Esq., declare that I am the attorney for the Petitioner,
KEVIN GIPSON, named in the foregoing petition and knows the contents thereof; _
that the pleading is true of my own knowledge, except as to those matters stated i
on information and belief, and as to such matters [ believe them to be true.
Petitioner, KEVIN GIPSON, has personally authorized me to commence this action
ont his behalf.

DATED this / 5 day of December, 2014,

CARMINE J. COLUCCI CHTD.

éMINWLUCCI, ESQ.
Nevada Ba . 0881
629 South Sixth Street

Las Vegas, Nevada 89101
Attorney for Petitioner
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CERTIFICATE OF MAILING

I hereby certify that on this |5-H‘ day of December, 2014, [ e-served

pursuant to N.E.F.CR 9

and a true and correct copy of the foregoing

SUPPLEMENTAL POINTS AND AUTHORITIES IN SUPPORT OF PETITION FOR
WRIT OF HABEAS CORPUS (POST-CONVICTION} addressed to:

Dwight Neven, Warden
High Desert State Prison

P.O. Bax 650

Indian Springs, NV 83070

Steven B. Wolfson

Clark County District Attorney

200 Lewis Ave,
Las Vegas, NV 89155

Catherine Cortez-Masto
Nevada Attorney General

100 North Carson St.

Carson City, NV 89701

QWM—/

An employee CQCARMINE J. COLUCCI, CHTD.
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CLERK OF THE COURT
. E?g‘&\m DISTRICT COURT
Q\acs  comrr nevaoa
Q.\I\\V\ Hl ‘\ JQV\ ]
FjBE T :
- Relifiomer ’ Case No, 1D Ql{oq'ﬁ? 9
wl ’ D.pt +No, X I X
Docket '
bw\c\LC\ N-QUQV\ ‘W«FAQ\J\. d “‘\ ¢
Ras uméevc\- F
NOTICE® OF APPEAL
Hotice is hereby given that the ?&i{twt\* ' " Y\E_\JIVL M

Qi pse

» by and through hiaself :l.n propar person, does now appaal

to the Suprema Court of the Stata of Navads, the dcctlicn of the Distric:

Court F”\A”\‘\J D-g F‘\C\“ CBMU\&D'\S o

Low and \’C\Qr

L o ~(owvickisn Relie®

Dated this date, Noveulper ¥ LS .

1
AJ

%é“"g.\?a'&“’é“mﬁ BRRE®z=ay

Q3N

Respactfully Submitted,

In Propsr Parson
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the breceding ‘N.D‘H(_Q

ESQ\ /Jﬁ)%v

(Title of Document)

fled in District Court Case number _{ O C A M 07 9

ﬂ Does not contain the social security number of any persor.
“OR-

] Contains the soclal security number of a Person as required by;

A. A specific state or federal iaw, to wit:
(State specific law)

-or-

B. For the administration of a public program or for an application
for a federal or state grant.

/6/%’4 W A 1/ /15

Signature " Date

Kedive M. thso»\

Print Name

Pedidioneg—
Title
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding __ND‘HLQ

a@ Agpea)

(Title of Document)

filed in District Court Case number_ 1O C: 2 M 2

ﬂ Does not contatn the social security number of any person,
-OR-
| O Contalns the soclal security number of a person ag required by:
A. A specific state or federa) iaw, to wit:

(State specific law)

-ar-

B. For the administration of a public prograrm or for an application
for a federal or state grant,

f&ii@é%_ /gl
lgnature

Date
Kedin M, Qmim«

Print Nama

?{.{“ “L s Oneg™
Title
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STEVEN B, WOLFSON

Clark County District Attorney
Nevada Bar #001565

RYAN ]J. MACDONALD
Depu(tiy District Attorney
Nevada Bar #012615

200 Lewis Avenue

Las Ve%as, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plaintiff,

-VS- CASE NO: 10C264079

KEVIN MARQUETTE GIPSON, aka, DEPT NO: XIX
Kevin Marquett Gipson, #1582343,

Defendant,

FINDINGS OF FACT, CONCLUSIONS OF
LAW AND ORDER

DATE OF HEARING: September 10, 2015
TIME OF HEARING: 9:30 AM

THIS CAUSE having come on for hearing before the Honorable WILLIAM D.
KEPHART, District Judge, on the 10th day of September, 2015, the Petitioner being present,
REPRESENTED BY CARMINE J. COLUCCI, ESQ,, the Respondent being represented by
STEVEN B. WOLFSON, Clark County District Attorney, by and through RYAN J.
MACDONALD, Deputy District Attorney, and the Court having considered the matter,
including briefs, transcripts, arguments of counsel, and documents on file herein, now
therefore, the Court makes the following findings of fact and conclusions of law:

FINDINGS OF FACT, CONCLUSIONS OF LAW

This is Defendant Kevin Marquette Gipson's post-conviction petition for a writ of

habeas corpus, On April 28, 2010, Defendant was charged by way of Indictment with one
count of Murder with Use of a Deadly Weapon (Felony — NRS 200.010, 200.030, 193.165).
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On December 7, 2011, at Calendar Call, the parties informed the court that the matter was
resolved via negotiations. Defendant’s Guilty Plea Agécment was filed in open court and he
entered a plea of Guilty to the charge of First Degree Murder With Use of a Deadly Weapon,
The Guilty Plea Agreement provided that the parties stipulated to a sentence of 20 years to
Life in the Nevada Department of Corrections and the State retained the right to argue for a
deadly weapon term of not less than four to eight years,

Defendant was present with counsel for sentencing on February 10, 2012. The court
adjudicated him guilty as charged in the Indictment and sentenced him to a term of 20 years
to life, plus a consecutive term of 96 to 240 months for Use of a Deadly Weapon; Defendant
received 686 days credit for time served. The Judgment of Conviction was filed March 13,
2012, Defendant did not file a direct appeal.

Defendant filed a Pro Per Motion to Withdraw Plea on September 5, 2012. The State
filed its Opposition on September 21, 2012. The court denied the motion on September 26,
2012,

On October 15, 2012, Defendant filed a Pro Per “Ex Parte Motion for Appointment of
Counsel and Request for Evidentiary Hearing.” The State filed its Opposition on November
2,2012. On November 5, 2012, Defendant filed a Pro Per “Memorandum of Points and
Authorities Facts of the Case.” That Memorandum sought to file a direct appeal and the
Memorandum was transmitted to the Nevada Supreme Court as a Notice of Appeal. On
December 20, 2012, the Nevada Supreme Court dismissed Defendant’s appeal, See Gipson
v. State, Docket No. 62071, Order Dismissing Appeal (December 20, 2012).

On January 28, 2013, the court granted Defgndant’s Motion for Appointment of
Counsel. On February 11, 2013, Carmine Colucci, Esq., was confirmed as counsel for
Defendant. On June 17, 2013, counsel advised the court that all the documents had been
received and a briefing schedule was set.

Defendant filed his- Petition for Writ of Habeas Corpus (Post-Conviction) and Points
and Authorities in Support of Petition for Writ of Habeas Corpus (Post-Conviction) on June
6, 2014. The State filed its Response and Motion to Dismiss on June 13, 2014, Defendant

2
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filed a Reply on August 7, 2014. The court denied the State’s Motion to Dismiss and ordered
briefing on the merits.

Defendant filed a Supplemental post-conviction Petition for Writ of Habeas Corpus and
Supplemental Points and Authorities in support on December 15, 2014, The State filed it
Response 0h February 24, 2015, Finally, this court convened an evidentiary hearing on
September 10, 2015,

Defendant Received Effective Assistance of Counsel

Defendant makes various claims of ineffective assistance of counsel. The Sixth
Amendment to the United States Constitution provides that, “[i]n all criminal prosecutions,
the accused shall enjoy the right . . . to have the Assistance of Counsel for his defense.” The
United States Supreme Court has long recognized that “the right to counsel is the right to the
effective assistance of counsel.” Strickland v. Washington, 466 U.S. 668, 686, 104 S. Ct, 2052,
2063 (1984); see also State v. Love, 109 Nev. 1136, 1138, 865 P.2d 322, 323 (1993).

To prevail on a claim of ineffective assistance of trial counsel, a defendant must prove

he was denied “reasonably effective assistance” of counsel by satisfying the two-prong test of
Strickland, 466 1.8, at 686-87, 104 S. Ct. at 2063-64. See also Love, 109 Nev. at 1138, 865
P.2d at 323, Under the Strickland test, a defendant must show first that his counsel's

representation fell below an objective standard of reasonabieness, and second, that but for
counsel's errors, there is a reasonable probability that the result of the proceedings would have
been different. 466 U.S. at 687-88, 694, 104 S, Ct. at 2065, 2068; Warden, Nevada State Prison
v. Lyons, 100 Nev. 430, 432, 683 P.2d 504, 505 (1984) (adopting the Strickland two-part test).
“[Tlhise is no reason for a court deciding an ineffective assistance claim to approach the
inquiry in the same order or even to address both components of the inquiry if the defendant
makes an insufficient showing on one.” Strickland, 466 U.S. at 697, 104 S. Ct. at 2069,

The court begins with the presumption of effectiveness and then must determine
whether the defendant has demonstrated by a preponderance of the evidence that counsel was
ineffective. Means v. State, 120 Nev. 1001, 101 1, 103 P.3d 25, 32 (2004). “Effective counsel

does not mean errorless counsel, but rather counsel whose assistance is ‘[wTithin the range of

3
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competence demanded of attorneys in criminal cases.’ Jackson v, Warden 91 Nev, 430, 432,

537 P.2d 473, 474 (1975).

Even if a defendant can demonstrate that his counsel's representation fell below an

objective standard of reasonableness, he must still demonstrate prejudice and show a
reasonable probability that, but for counsel’s errors, the result of the trial would have been
different. McNelton v. State, 115 Nev. 396, 403, 990 P.2d 1263, 1268 (1999) (citing
Strickland, 466 U.S. at 687, 104 S. Ct. at 2064). “A reasonable probability is a probability
sufficient to undermine confidence in the outcome.” 1d. (citing Strickland, 466 U.S, at 687-89,
694, 104 8. Ct. at 2064-65, 2068),

The Nevada Supreme Court has held “that a habeas corpus petitioner must prove the

disputed factual allegations underlying his ineffective-assistance claim by a preponderance of
the evidence.” Means v. State, 120 Nev. 1001, 1012, 103 P.3d 25, 33 (2004), Furthermore,

claims of ineffective assistance of counsel asserted in a pctmon for post-conviction relief must

be supported with specific factual allegations, which 1f true, would entitle the petitioner to
relief. Hargrove, 100 Nev. at 503, 686 P.2d at 225. “Bare” and “naked” allegations are not
sufficient, nor are those belied and repelled by the record. Id. NRS 34.73 5(6) states in relevant
part, “[Pt;titioner] must allege specific facts supporting the claims in the petition[.] . . . Failure
to allege specific facts rather than just conclusions may cause your petition to be dismissed.”
(emphasis added).

Defendant contends that plea counsel did not adequately investigate petitioner’s menta)
health issues and that counsel was aware he was off his medication during the crime and the
plea canvass, A defendant *;vho contends his attorney was ineffective because he did not
adequately investigate must show how a better investigation would have rendered a more
favorable outcome probable. See Molina v. State, 120 Nev. 185, 192, 87 P.3d 533, 538 (2004).

Defendant pointed to plea counsel’s comments during the hearing on his Motion to Withdraw

Guilty Plea as evidence that she was aware of potential issues regarding his mental health. He
misconstrues trial counsel’s actions by making it seem as though plea counsel admitted to her
ineffectiveness, where in actuality it is standard for counsel to withdraw if the defendant is

4
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trying to withdraw his guilty plea based on ineffectiveness. Supplemental Points _and

Authorities (SPA), Dec. 15, 2014, p- 5. Plea counsel stated to the court that the best course of
action may be for new counsel to be appointed, as it appeared Defendant wanted to move
forward on an ineffectiveness claim. Rough Draft Transcript, Sept. 26, 2012, p. 3. Trial
counsel also stated “I would remind the Court that Mr, Gipson does suffer from a mental illness
and that is probably a legitimate ground. . .,” referring to Defendant’s attempt to withdraw the
guilty plea. Id.

Additionally, it is clear based on the arraignment that plea counsel had investigated
Defendant’s mental illness. Plea counsel requested the Court allow Defendant to enter a plea
of guilty but mentally ill. Recorder’s Transcript (Arraignment), Dec. 7, 201 I, p. 2. This Court
acknowledged that both plea counsel and the State had informed the Court that it was the intent
of Defendant to enter a plea of guilty but mentally ill consistent with NRS 174.035,
Arraignment at 2, The parties agreed that the plea canvass would move forward in a typical
fashion, and the decision regarding whether Defendant was mentally ill would occur at
sentencing with the burden on the defendant. Arraignment at 2-3. The Court finds Defendant’s
claim lacks merit because.tl‘le above is evidence that plea counsel knew of Defendant’s alleged
mental health issues, and attempted to bring them before the court at multiple junctures.

Defendant does not adequately explain how further investigation would have changed
the outcome of the plea. Defendant contends, without a factual basis, that “the investigation
and these issues and proof thereof would at least have had an effect on the degree of murder
of which he was convicted.” SPA at 9. But Defendant also asserts plea counsel was aware
prior to the entry of the plea that Defendant suffered from schizophrenia and bipolar disorder.
Id. There is no explanation as to what further investigation should have been done, and what
facts would have been uncovered that would have changed the negotiations. The Court finds
this is a bare claim that is belied by the record, See infrg II; see Hargrove, 100 Nev. at 503,
686 P.2d at 225, _

Further, Defendant has the burden of showing he was legally mentally incompetent at
the time he pleaded guilty. Specifically, per Riker v. State 111 Nev. 1316, 905 P.2d 706

5
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(1995), and Calambro v. 2nd Judicial Dist. Court, 114 Nev. 961, 965 P.2d 794 ( 1998), the

mere fact that Defendant may have had mental health issues at the time he pleaded guilty doeg

not render him incompetent to enter a guilty plea.

The Court finds this claim is without merit because an evidentiary hearing was held on
the specific issue of Defendant’s mental health issues and prior counsel’s advice and this Court
found sufficient information and/or investigation into Defendant’s mental health background

was performed by counsel to the extent possible,

Defendant’s Plea Was Given Freely, Knowingly, and Voluntarily

Defendant alleges that he was coerced into taking the plea agreement by counsel and
that the “coercion to take the plea occurred outside of the recorded portions of these
proceedings.” SPA at 7. Defendant points to his Motion to Withdraw Plea for additional
support for this claim. In the Motion, Defendant contends this alleged coercion consisted of
his counsel telling him it was likely he would be found guilty of First Degree Murder and go
to prison for life if he did not take the plea. Motion to Withdraw Guilty Plea, Sept. 5, 2012, p.

2. Defendant further contends that he was never told of his appellate rights, and would not

have signed the GPA if he had been so informed. The Court finds that Defendant’s allegation
that he was coerced and did not understand he was waiving certain rights is belied by the record
and therefore insufficient to warrant reljef. See Hargrove, 100 Nev. at 503, 686 P.2d 225.
The law in Nevada ciearly establishes that a plea of guilty is presumptively valid and
the burden is on a defendant to show that the plea was not voluntarily entered. Bryant, 102
Nev. 272, 721 P.2d 364, 368 (1986); Wingfield v, State, 91 Nev. 336, 337, 535 P.2d 1295,
1295 (1975), Furthermore, the Nevada Supreme Court makes it clear in the case of Heffley v.
Warden, 89 Nev, 573, 575, 516 P.2d 1403, 1404 (1973), that the guidelines for voluntariness

of pleas of guilty do “not require the articulation of talismanic phrases.” Rather, “the record

must affirmatively disclose that a defendant who pleaded guilty entered his 'plea
understandingly and voluntarily.” 1d. (quoting Brady v. United States, 397 U.S. 742, 747-748,
90 5.Ct. 1463, 1470 (1970)).
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In determining whether a guilty plea is knowingly and voluntarily entered, the Court
will review the totality of the circumstances surrounding the defendant’s plea. Bryant, 102
Nev. at 271. The proper standard set forth in Bryant requires the Court to personally address
a defendant at the time he enters his plea in order to determine whether he understands the
nature of the charges to which he is pleading. Id. at 271.

In Wilson v. State, 99 Nev. 362, 366-67, 664 P.2d 328, 330-31 (1983), the Nevada

Supreme Court stated the following regarding the acceptance of a guilty plea:

In Higby{ v, Hisiff. 86 Nev. 774, 476 P.2d 950 (1970), we
concluded that cerfain minimum requirements must be met when
a judge canvasses a defendant regarding the voluntariness of a
§uilty plea. We held that the record must affirmatively show the
ollowing: 1) the defendant knowingly waived his privilege
against self-incrimination, the right to trial by jury, and the right
to confront his accusers; 2) the plea was ‘voluntary, was not
coerced, and was not the result of g promise of leniency; 3) the
defendant understood the consequences of his plea and the range
of punishment; and 4) the defendant understood the nature of the
charge, 1., the elements of the crime,

In State v. Freese, 116 Nev. 1097, 13 P.3d 442 (2000), the Nevada Supreme Court held

that a failure to conduct a ritualistic oral canvass does not mandate a finding of an invalid plea,
Instead, the Court found that a district court should not invalidate a plea as long as the totality
of the circumstances, as shown by the record, demonstrates that the plea was knowingly and
voluntarily made and that the defendant understood the nature of the offense and the
consequences of the plea. Freese, 116 Nev. at 1105. Furthermore, “[w]hen an accused
expressly represents in open court that his plea is voluntary, he may not ordinarily repudiate
his statements to the sentencing judge.” Lundy v. Warden, 89 Nev. 419, 422, 514 P.2d 212,
213-14 (1973).

Defendant signed his GPA on December 7, 2011. By signing the GPA, Defendant
acknowledged the stipulation to twenty years lo life in the Nevada Department of Corrections;
the parties retention of the right to argue the deadly weapon for a term of not less than four to
eight years; and his waiver of rights, including the right to appeal the conviction. GPA, p. 1,
4. Further, Defendant acknowledged that he was pleading guilty freely and voluntary. GPA,
p- 4-5.
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Within the guilty plea agreement, Defendant’s counsel made the representation that to
the best of her knowledge and belief, the Defendant was competent and understood the charges
and consequences of pleading guilty and executed the agreement and entered all guilty pleas
voluntarily. GPA, p. 6.

Additionally, during Defendant’s plea canvass, the Court addressed Defendant and
asked if more time was needed to speak with Ms. Craig about the elements of the offense and
the allegation before asking whether he wanted to change his plea again, and Defendant
responded “No.” The Court asked Defendant how he pleaded to the charge of murder with use
of a deadly weapon—first degree murder with use of a deadly weapon, and Defendant
responded “Guilty.” Before the Court accepted his plea of guilty, in order to be satisfied that
Defendant’s plea was freely and voluntarily entered and was doing so knowingly, the Court
asked if Defendant was pleading guilty because in truth and in fact he was guilty and Defendant
responded “Yes.” The Court asked if anyone forced Defendant or coerced him to enter this
plea and Defendant responded “No.” The Court asked Defendant to verify his signature on the
guilty plea, which he did. The Court verified that he signed it after he read it and asked
Defendant if he carefully read it and went through it with his attorney and Defendant responded
“Yes,” The Court asked Defendant if when he carefully read this document he realized he was
waiving valuable constitutional and procedural rights by entering the plea and Defendant
responded “Yes.” Arraignment at 4-5. The Court explained the stipulation of 20 years to life
with the possibility of parole, and a consecutive four to eight years for the deadly weapon
enhancement and asked if this changed Defendant’s mind about any nature of his plea to
confirm that he was still doing it voluntarily and Defendant responded “Yes.” Id. at 6-7,

Defendant acknowiedged that he was made no promises of leniency, that he was aware
of the possible punishment he could receive, and that any questions arising from the GPA had
been answered by his attorney. RT at 6-7, GPA at 3. Defendant agreed that pleading guilty
and accepting the plea bargain was in his best interest and a trial would be contrary to his best
interest. GPA at 5. Defendant clearly acknowledged that he was entering into his GPA

voluntarily and not under duress or coercion and that he was not under the influence of any

8
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substance that would impair his ability to understand the GPA or the circumstances
surrounding his plea. GPA at 4-5, RT at 4-5. Finally, by admitting the facts as outlined in the
Information, Defendant acknowledged that he understood the nature of the charges against

him. GPA at 1, RT at 4, 7-8, see Wilson v. State, 99 Nev. 362, 366-67 (As to the requirement

that a defendant understand the nature of the charge, this Court previously held that “in order
for the record to show an understanding of the nature of the charge it is necessary that there be
either a showing that the defendant himself understood the elements of the offense to which
the plea was entered or a showing that the defendant has made factual statements to the court
which constitute an admission to the pleaded to offense.”) (internal citation omitted).
Accordingly, the State affirmatively demonstrated each element of a plea canvass as required

by Wilson v. State, 99 Nev. 362, 366-67, and Defendant failed to satisfy his burden of proving

his plea was entered into unknowingly or involuntarily. See Brvant, 102 Nev. 268,
Additionally, Defendant’s GPA in conjunction with the Court's canvass indicates that
Defendant knew he was waiving certain appellate rights. GPA at 4, RT, 4-5.

Defendant alleges that he was coerced into pleading guilty as he was not given enough
time to con51der the offer and that his attorney threatened him by saying he would likely lose
at trial and go to prison for life. The Court finds this is belied by the record, because not only
was Defendant given multiple opportunities to tell the court he needed more time or had further
questions, he also told the court he was not being coerced. RT 4.5, Further, at the evidentiary
hearing his plea counsel, Christy Craig, explained that she did not coerce him or threaten him;
counsel was being honest with Defendant in telling him the State had a strong case against
him, and a plea offer was an opportunity for eventual parole, The Court credits Ms. Craig’s
testimony and also finds that she was highly effective as she counseled Defendant with good
advice subsequent to which Defendant knowingly, freely, and voluntarily entered a plea of
guilty. Further, the Court finds the issue of Defendant withdrawing his guilty plea lacks merit
because counsel addressed any issue coming to light and counsel would have informed the
Court if there was any question of competency at the time of entry of plea. The Court finds the

issue of Defendant’s mental health and prior counsel’s advice is satisfied after having

9

WA2010RDSTIOM INFASTORENT (IBEART  Lirmsre an e

KMG 101




R - T e O L

NORNORON NN NN —_ -
mqmuaum-—-o@wqo\azawzg

conducted the evidentiary hearing. The Court further finds that future counsel would be unable
to bring another claim on these issues under these circumstances.
ORDER
THEREFORE, IT IS HEREBY ORDERED that the Petition for Post-Conviction Relief
shall be, and it is, hereby denied.
DATED this J/ day of October, 2015,

/s~

DISTRICT JUTIGE

%

STEVEN B, WOLFSON
Clark County District Attorney
Nevada Bar #00/565

BY

Deputy District Attorney

RYA? J.MACDONALD
Nevada Bar #012615

CERTIFICATE OF SERVICE
I certify that on the ¥1¥\ day of October, 2015, I mailed a copy of the foregoing

proposed Findings of Fact, Conclusions of Law, and Order to:

Carmine Colucci, Esq.
629 South Sixth Street
Las Vegas, Nevada 89101

Y ows S

‘Theresa Dodson T
Secretary for the District Attorney’s Office

no/RIM/td/dva
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IN THE SUPREME COURT OF THE STATE OF NEVADA

KEVIN MARQUETTE GIPSON, A/k/a No. 69174
KEVIN MARQUETT GIPSON,

Appellant, F ! L E D

Vs,
THE STATE OF NEVADA,
Respondent, DEC 0 3 208

TRACIE «. LINGEMaAN
CLERK OF SUPREME COURT

8y
ORDER OF LIMITED REMAND
FOR APPOINTMENT OF COUNSEL

—

BEPUTY CLERK

This ig 5 PTo se appeal from an order denying a Post-conviction
Petition for 4 writ of habeag torpus.  Appellant Was represented by

appointed coupge] in the Proceedings below. We remand this appea] to the

"The pro ge motion to appoint counge] filed on Decembeyr 2, 2015, is
denied ag moot,
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Kevin Marquette Gipson
Attorney General/Carson City
Clark County District, Attorney
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10C264079

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES . January 13, 2016
10264079 The State of Nevada vs Kevin M Gipson
January 13, 2016 8:30 AM Further Proceedings:
Appointment of Counsel
for Purposes of Appeal
Pursuant to Supreme Court
Order of Limited Remand
HEARD BY: Kephart, William D. COURTROOM: RJC Courtroom 03E

COURT CLERK: Tia Everett

RECORDER: Christine Erickson

PARTIES
PRESENT: Colucci, Carmine J. Attorney for Defendant
Laurent, Christopher J. Deputy District Attorney
JOURNAL ENTRIES

- Court noted Defendant not present and in custody with the Nevada Department of Corrections.

Upon Court's inquiry, Mr. Laurent advised Findings of Fact was sent to Mr, Colucci. COURT
ORDERED, Matter CONTINUED. RECALLED. Court noted Mr. Colucci present. Upon Court's
inquiry, Mr, Colucci confirmed as counset for purposes of appeal. Court so noted.

PRINT DATE:  01/19/2016 Pagelofl Minutes Date:  January 13, 2016
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IN THE SUPREME COURT OF THE STATE OF NEVADA

INDICATE FULL CAPTION:

No. Electronically Filed
Aot oM oo17a Feb 12 2016 04:17 p.m.
Ve, ' DOCKETING Jrage¥rhindeman
STATE OF NEVADA, CRIMINAL @errafiSupreme Court
Respondent. (Including appeals from pretrial and post-

conviction rulings and other requests for post-
conviction reiief)

GENERAL INFORMATION
I. Judicial District Eighth County _Sark
Judge David Barker District Ct Case No. 10C264079

i)

. If'the defendant was given a sentcnce,
{a) what is the sentence?

Murder with use of Deadly Weapon - Twenty {20} years with a consecutive term of Two
Hundred Forty (240) months maximum and Ninety-six (96) months minimum with Six
Hundred Eighty-six (686) days credit for time served.,

{b) has the sentence been stayed pending appeal?
No

(¢} was defendant admitted to bail pending appeal?
Mo

3. Was counsel in the district court appointed or retained [ ?
4. Attorney filing this docketing statement:

Attorney CARMINE J. COLUCC!, ESQ. Telephone 702-384-1274
Firm: CARMINE J. COLUCCI, CHTD.

Address: 529 South Sixth Street
Las Vegas, NV 89101

Client(s) XEVIN M. GIPSON, APPELLANT

. Is appellate counsel appointed or retained D__?

ot
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If this is a joint statement by multiple appellants, add the names and
addresses of other counsel on an additional sheet accompanied by a
certification that they concur in the filing of this statement,

6. Attorney(s) representing respondent(s):

Attorney Steven B. Wolfson ’[‘elephone 702-871-2500
Firm: Clark Couaty District Attorney

Address: 200 Lewis Avenue
Las Vegas, NV 89155

Client(s) State of Nevada

Attorney Adam Paul Laxalt Telephone
Firm: Attorney General

Address: 109 North Carson Streat
Carson City, NV 89701

Client(s) Stale of Nevada

(List additional counsel on separate sheet if necessary)

7. Nature of disposition below:

0 Judgment after bench trial - (G Grans of pretrial habeas

[l Judgment after jury verdict O Grant of motion to suppress evidence
O Judgment upon guilty plea Post-conviction habeas (NRS c¢h. 34)
(J Grant of pretrial motion to dismiss O grant denial

O Parole/Probation revocation (] Other disposition (specify)

[0 Motion for nesw trial
Ogrant [DJdenial

0 Motien to withdraw guilty plea
Ol grant [Jdenial

KMG 107



8. Does this appeal raise issues concerning any of the following:

O death sentence {Jjuvenile offender
life sentence O pretrial proceedings

9. Expedited appeals: The court may decide to expedite the appellate process in this
matter. Are you in favor of proceeding in such manner?

Yes No D__

10. Pending and prior proceedings in this court. List the case name and docket number
of all appeals or original proceedings presently or previously pending before this court which
are related to this appeal {e.g, separate appeals by co-defendants, appeal after post-conviction
proceedings):

Kevin Gipscn v. The State of Nevada - 62071

11. Pending and prior proceedings in other courts, List the case name, number and
court of all pending and prior proceedings in other courts that are related to this appeal (e.g.,
habeas corpus proceedings in state or federal court, bifurcated proceedings against co-
defendants):

Kevin Gipson v Dwight Nevin, Warden, High Desert State Prison - 10C264079

12, Nature of action, Briefly describe the nature of the action and the result below:

Appellant, Kevin M. Gipson appeals the District Court's Findings of Fact Conclusions of Law and
Order denying his Petition for Writ of Habeas Corpus (Post-Conviction). Appellant was convicted
of: Count Cre: Murder, Count 2 - Degrees of Murder, Count 3 - Use of a Deadly Weapon or
Tear Gas in Cornmission of Crime. A Judgment of Conviction was entered on March 13, 2012.
He then filed a Petition for Writ of Habeas Corpus (Post-Conviction) and an Evidentiary Hearing
was held on September 10, 2015. The Findings of Fact Conclusions of Law and Order was filed
on October 26, 2015. The court denied the petition. This appeal follows.
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13. Issues on appeal, State concisely the principal issue(s) in this appeal:

1. Whether the District Court abused its discretion when it denied Appellant's Petition for Writ of
Habeas Corpus {Paost-conviction),

14. Constitutional issues. If the State ig not a party and if this appeal challenges the
constitutionality of a statute or municipal ordinance, have you notified the clerk of this court
and the attorney general in accordance with NRAP 44 and NRS 30.130°?

N/A Yes g No D_

If not, explain

15. Issues of first-impression or of public interest. Does this appeal present a
substantial legal issue of first-impression in this jurisdiction or one affecting an important
public interest?

First-impression:; Yes D No Eﬂ_
Public interest: Yes _[_1 No E_
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16. Length of trial. If this action proceeded to trial or evidentiary hearing in the distriet
court, how many days did the trial or evidentiary hearing last?

N/A days

17. Oral argument. Would you object to submission of this appeal for disposition without
oral argument?

ves L] No
TIMELINESS OF NOTICE OF APPEAL
18, Date district court announced decision, sentence or order appealed from %5

19. Date of entry of written judgment or order appeal from 10/26/15

(a) If no written judgment or order was filed in the district court, cxplain the basis for
seeking appellate review:

NIA

20. If this appeal is from an order granting or denying a petition for a writ of habeas corpus,
indicate the date written notice of entry of judgment or order was served by the district court

(a) Was service by delivery Q_ or by mail .
21. If the time for filing the notice of uppeal wus tolled by a post judgment motion,

(a) Specify the type of motion, and the date of filing of the motion:

Arrest judgment Date filad
New trial Date filed
(newly discovered evidence)

New trial Date filed

(other grounds)

(b) Date of entry of written order reselving motion N/A
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22. Date notice of appeal filed 11112115

23. Specify statute or rule governing the time limit for filing the notice of appeal, e.g., NRAP
4(b), NRS 34,560, NRS 34.575, NRS 177.015(2), or other

NRAP 4(b)
SUBSTANTIVE APPEALABILITY

24. Specify statute, rule or other authority that grants this cours jurisdiction to review from:

NRS 177.015(1)(b) NRS 34.560
NRS 177.015(1)(c) NRS 34.5875(1)
NRS 177.015(2) NRS 34.575(2)
NRS 177.015(3) Other (specify) NRAP 4(b)
NRS 177.055
VERIFICATION

[ certify that the information provided in this docketing statement is true and complete to
the best of my knowledge, information and belief,

KEVIN M. GIPSON CARMINE J. COLUCCI, ESQ,
Name of appeilant Name of coun e/r cord

A5/ /Db e TS

Date L Signatur{fjounsei of record

CERTIFICATE OF SERVICE
2016

[ certify that on the day of , [ served a copy of this completed docketing

statement upon all counse) of record:

83 by personally serving it upon him/her: or

by mailing it by first class mail with sufficient postage prepaid to the following
address(es):

Dated this _ 472 2 day of /’éé/wtr}/ 9016

S(iénature
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DODGE A. SLAGLE, DO

1090 Wigwam Parkway, Suite 100
Henderson, Nevada 89074

{702)-454-0201

Emily Reeder, MSW, Mitigation Specialist
Christy L. Craig, Deputy Public Defender
Office of the Public Defender

309 S. Third Street, Second Floor

P.O.Box 552610

Las Vegas, NV 89155-2610

Client Name: Kevin Gipson
Case No. 10F05796X
Date of Evaluation: April 8, 2010

Dear Ms. Reeder and Ms. Craig:

The results of my evaluation of Kevin Gipson are summarized in this report. It is my
opinion that Mr. Gipson is competent to stand trizl and assist his attorney in the defense
of his case.

PSYCHIATRIC FORENSIC EVALUATION

IDENTIFYING INFORMATION: Kevin Gipson is a 26-year-old single African-
Ametican male who is in the Clark County Detention Center. Mr. Gipson is charged with
First Degree Murder. This svaluation was requested by Christy L. Craig, Deputy Public
Defender, to determine whether Mr. Gipson is competent to stand trial and assist counsel
with his defense,

Mr. Gipson was evaluated in the Clark County Detention Center on April 8, 2010 for this
evaluation. Mr. Gipson was advised that hiz answers to my questions would be
summarized in my report and submitted to his aftorney, and likely the Court, and that the
usual rules of confidentiality would therefore not apply. He agreed to this interview and
evaluation,

Other sources of information for this evaluation include:

l. Case Expense Approval Form
2, News reports, Las Vegas Review-Journal and Channel 8 news.

HISTORY OF CURRENT PROBLEM: Mr. Gipson is accused of murdering his former
girlfriend.

CURRENT PSYCHIATRIC SYMPTOMS: Mr. Gipson reports he is having anxiety
attacks and anxiety. He reports normal appetite, problems sleeping, and a low energy
level. He denies homicide or suicide ideation. He has auditory hallucinations of
whispering and laughing, and he has visual hallucinations of dead personages at times.
He has had a delusion he was “Jason” (ffom the horror movies). He reports normal
concentration but problems with memory. He has mood swings and racing thoughts, He

PAGE  93/85
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Kevin Gipson
Date of Evaluation: April 8, 2010
Case No, 1OF05796X

denies having any bhallucinations or delusions with reference to the legal process he is
involved in.

PAST PSYCHIATRIC HISTORY: Mr. Gipson reports he has taken Invega and
Risperdal in the past. He was hospitalized three times in 2009 (at Rawson-Neal and North
Vista hospitals). Though he has had periods of depression in the past, he cfeme:v, any
history of suicide atternpts, He reports he has only had hallucinations and delusmns_'- in fl}e
presence of mood disturbance, He stated he had run out of medicine due to los1_ng his
insurance in November 2009. He reports he was diagnosed both schizophm_:u-a :fnd
bipolar disorder in the past. He denies any history of drug or aleohol rehabilitation
treatrnents.

PAST MEDICAL HISTORY: Mr. Gipson reported he suffers from an irregular heart
beat, but he is not getting any treatment. He began taking Invega (an antipsychotic
medication) on the day before this evaluation. He has no known drug allergies. He
smokes approximately one pack of cigarettes per day. He denies alcohol use. He has
used marijuana in the past. He devies any other history of recreational substance use,

FAMILY AND SOCIAL HISTORY: Mr. Gipson has never been married and has three
sons. He has seven siblings by his mother and an unknown pumber of siblings with his
father. His mother, sister, a cousin, and a maternal aunt have a history of depression. He
is unaware of any other family history of psychiatric iliness.

He graduated from high school, and states he was a C-student. He has worked in the past
as a telemarketer.

LEGAL HISTORY: He has previously been amrested for traffic tickets, domestic
violence, and robbery.

MENTAL STATUS EXAMINATION: Mr. Gipson was alert and oriented to person,
placs and time during the interview. His speech was normal rate, tone and inflection. He
was generally cooperative with the interview. His affect was of restricted range, stable,
and appropriate 1o contert. His mood was mildly anxious. His thoughts were goal-
oriented with tight associations. No hallucinations or delusions were apparent during the
interview. His memoty for recent and remote events was intact as Jjudged by ability to
recount historical information. His intellectual capacity was judged to be average by
vocabulary and general fimd of knowledge. He named the current President as Obama.
He spelled the word “world” backward as “d-l-r-o-w.” He was able to recall one of three
items at five minutes. His judgment for self-preservation was intact. He denied current
bomicide or suicide ideation. His insight into his current situation was fair to good.

Mr. Gipson reported he was charged with “Murder.” He understood that he could be
sentenced to “up to the death penalty™ if found guilty. He reported the role of the Judge
was “sentences you” and “maintains order.” He reported the role of the Prosecuting
Afttomey was “tries to make a case to put you in prison.” He understood the Prosecuting
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Kevin Gipson
Dats of Evaluation: April 8, 2010 |
Case No, HOFQ5796X

Attorney was working against him. He reported the role of his attorney was “try to get
the best deal possible.” He understood the adversarial nature of the trial process. He
reported the role of a jury would be “tell if guilty or innocent.” He understoc.od the nature
and use of a plea bargain. When asked what he would do if someope told a lie a!:out bim
in court, he replied, “be upset™ and *“tell the attorney.” Fe felt able to control himself in
court. He believes he is competent to stand trial,

IMPRESSION:
AXIST: PROBABLE BIPOLAR DISORDER, RECENTLY MANIC,
WITH PSYCHOTIC FEATURES

POSSIBLE SCHIZOAFFECTIVE DISORDER

AXIS II: DEFERRED

AXIS III: NO DIAGNOSTS

AXIS 1V PSYCHOSOCIAL STRESSORS: SEVERE (LEGAL
DIFFICULTIES)

AXIS V: CURRENT GAF:
PAST YEAR GAF: UNKNOWN

FINDINGS:

Tt is my reasonable medical opinion that Kevin Gipson is currently competent to stand
trial and assist his attorney in the defense of his case. Mr. Gipson has the capacity to
reasonably understand the charges against him, the possible ramifications of conviction,
and the roles of the officers of the court. He has the capacity to cooperate with his
attomey in planning a legal strategy and to disclose to him sore pertinent facts
surrounding the alleged offense. He has the capacity to testify relevantly and to
realistically challenge prosecution witnesses. He has the capacity, to control his behavior
in a courtroom. He has a reasonably self-serving motivation. He is able to leamn
information relevant to his legal situation and is capable of using the knowledge he has
to assist himsclf.

Mr. Gipson is suffering from delusions and hallucinations, but these symptoms do not
render him incompetent at this time. He is in need of continuing psychiatric treatment.

Deodge A Slagle, DO
Diplomate, American Board of Psychiatry and Neurology, Ine.
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Electronically Filed
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RTRAN % N

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
CASE#: C264079

Plaintiff, DEPT. XVIHl

V8,
KEVIN MARQUETTE GIPSON,

Defendant.

BEFORE THE HONORABLE DAVID BARKER, DISTRICT COURT JUDGE
WEDNESDAY, DECEMBER 7, 2011

RECORDER’S ROUGH DRAFT TRANSCRIPT OF PROCEEDINGS
STATE’S MOTION IN LIMINE REGARDING THE DEFENDANT’S EXPERT
WITNESSES AND REQUEST FOR DISCOVERY:; DEFENDANT’S MOTION IN
LIMINE TO PRECLUDE THE STATE FROM MOVING TO ADMIT INTO
EVIDENCE PHOTOGRAPHS PREJUDICIAL TO KEVIN GIPSON: DEFENDANT'S
MOTION IN LIMINE TO BAR THE ADMISSION OF CUMULATIVE VICTIV
IMPACT EVIDENCE IN VIOLATION OF THE DUE PROCESS CLAUSE;

e e e e e e e e e

CALENDAR CALL
APPEARANCES:
For the State: ROBERT BRAD TURNER, ESQ.
Deputy District Attorney
For the Defendant; CHRISTY CRAIG, ESQ.

Deputy Public Defender

RECORDED BY: CHERYL CARPENTER, COURT RECORDER
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WEDNESDAY, DECEMBER 07, 2011 AT 9:02 AM.

THE COURT: (C264079, State of Nevada versus Kevin Marguette Gipson.
The record should reflect the presence of Mr. Gipson in custody with counsel and
representative of the State.

Time set for pending motions in limine from both -- both sides and
calendar call. The information | have is this matter is negotiated. | received the
Guilty Plea Agreement. Ms. Craig is assisting Mr. Gipson in custody.

Is this case negotiated?

MS. CRAIG: ltis, Judge.

THE COURT: What is the negotiation?

MS. CRAIG: Mr. Gipson is going to be pleading guilty today to one count of
first degree murder with use of a deadly weapon. We have agreed to stipulate to a
sentence of 20 to life on the count of first degree murder. We'velretained the right to
argue on the deadly weapon for between 4 and 8 years on the bottom end on the
deadly weapon enhancement. The State's agreed that life without possibility of
parole is not going to be considered as a potential penalty in this case.

THE COURT: Counsel, is that an accurate statement of the negotiations?

MR. TURNER: Yes, Your Honor,

MS. CRAIG: I'm also going to ask the Court to allow Mr. Gipson to enter a
plea of guilty but mentally i, additionally.

THE COURT: Now, let's make the record clear that | was informed this
morning by both sides in chambers that it was the intent of the Defendant to enter
the plea of guilty by mentally ill consistent with NRS 174 -- the provisions of NRS

174 that all have agreed procedurally that the method by which we take this plea or

Rough Draft Transcript - 2

KMG 116




10
x|
12
13
14
15
16
17
18
19
20
21
22
23
24

25

that decision is not reflected in the Guilty Plea Agreement, and that the plea -- the
procedure for taking the plea wouid be the same as we would in any other action,
That the balance of the decisions that need to be made as a consequence of that
decision would occur at sentencing with the burden on the defense by
preponderance of the evidence as outlined under those provisions.

Is true, Ms. Craig?

MS. CRAIG: Yes, Judge.

MR. TURNER: Andit's correct, Judge. The State isn’t agreeing to that, but
the State recognizes the Court needs to make that finding if the evidence supports
it.

THE COURT: All right. So that's - the minutes will reflect it’s -- that -- it's
contemplated that that is the decision.

Mr. Gipson, is your full name Kevin Marquette Gipson?

THE DEFENDANT: Yes, itis.

THE COURT: How old are you, Mr. Gipson?

THE DEFENDANT: Twenty-eight.

THE COURT: How far did ¥ou go in schooi?

THE DEFENDANT: | graduated.

THE COURT: High school?

THE DEFENDANT: [Inaudible response.]

THE COURT: Is that a yes?

THE DEFENDANT: Yes.

THE COURT: So you read , write and understand the English language?

THE DEFENDANT: VYes.

THE COURT: Now your attorney has been assisting you. Ms. Craig indicates
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that based upon her conversations and efforts with you, in her mind, and based
upon her background, training and expertise frankly, that she's comfortable in you
proceedings this morning that you appear to her, at least, to understand what this
process is. Is that true?

THE DEFENDANT: Yes.

THE COURT: Okay. Have you received a copy of the -- well, frankly, the
original charging document that was filed in this case that you indicated you were
not guilty of, that's the Indictment, that's attached as Exhibit 1 to a Guilty Plea
Agreement. Do you have a copy of that with you right now?

THE DEFENDANT: Yes.

THE COURT: Now, you recall when you went -- entered your original plea
you went through it and you indicated you understood the elements of that offense;
that you had a chance to talk to your lawyer. Do you need any more time to tatk to
Ms. Craig about those -- the elements of that offense and the. allegation there before
I ask you again whether you've changed your plea?

THE DEFENDANT: No.

THE COURT: All right. So how do you plead to that charge, murder with use
of a deadly weapon -- first degree murder with use of a deadly weapon; guilty or not
guilty?

THE DEFENDANT: Guilty.

THE COURT: Before | accept your plea of guilty | must be satisfied that the
plea is freely and voluntarily entered and that you're doing so knowingly. Are you
pleading guilty because in truth and in fact you are guilty?

THE DEFENDANT: Yes.

THE COURT: Has anyone forced you or coerced you to enter this plea?
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THE DEFENDANT: No.

THE DEFENDANT: No.

THE DEFENDANT: Yes.

THE DEFENDANT: Yes.

through it with your lawyer?

THE DEFENDANT: Yes.

entering this plea?

THE DEFENDANT: Yes.

THE DEFENDANT: Yes.

satisfaction?
THE DEFENDANT: Yes.

THE COURT: Has anybody made any promises other than what's been
stated here in open court and frankly contained in the first page of the Guilty Plea

Agreement to get you to plead guilty?

THE COURT: You understand - so no promises. Now the Guilty Plea

Agreement | just referred to - I'm looking at the original of that document. On page

five of that Guilty Plea Agreement | see a signature under what | believe to be the

signature line for you, Mr. Gipson. Is this your signature on this document?

THE COURT: Ali right. Did you sign it today?

THE COURT: Did you sign it after you read it -- carefully read it and went

THE COURT: Did she -- when you carefully read this document did you

realize that you were waiving valuable constitutional and procedural rights by

THE COURT: Did you talk to your lawyer about all those rights?

THE COURT: Did she explain to you all this important information to your

THE COURT: Are you satisfied with her presentation of you?
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THE DEFENDANT: Yes.

THE COURT: So you understand that the range of punishment for first
degree murder with use of a deadly frankly is potentially life without the possibility of
parole. Thatis a consequence of this negotiation -- parties are stipulating. That
means they're agreeing to a 20 years on the bottom in Nevada Department of
Correction, life with the possibility of paroie on the top, and a consecutive 4 years to
8 years for the enhancement of deadly weapon. And those will run consecutive to
one another. So you're looking at a life with 20, plus a consecutive on top of that of
4 to 8 years structured. Does that make sense to you?

THE DEFENDANT: Yes,

THE COURT: Based upan knowing that that's the anticipated penalty in this
case does that change your mind at al| regarding the voluntary nature of this plea?
Are you doing this freely and voluntarily?

THE DEFENDANT: Yes.

THE COURT: Okay. You understand frankly that sentencing is up to me,
Thatnooneisina posifion to promise you leniency, probétion, any special
treatment. In fact, this is a non-probationable case. You're looking at a life
sentence and you're headed to prison as a consequence. Do you understand that?

THE DEFENDANT: Yes.

THE COURT: Does that again change your mind at any -- about any nature
of this plea; that you're still doing this voluntarily?

THE DEFENDANT: Yes.

THE COURT: Do you have any questions that you wouid like to ask me?

THE DEFENDANT: No, sir.

THE COURT: Any questions that you would like to ask Ms. Craig?
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THE DEFENDANT: No.

THE COURT: Now you indicate that you're guilty of this offense. You
understand that at the time of sentence, based upon what your attorney said, that
this plea is going to be noted in the minutes and the public record as guilty but
mentally ill. Do you understand that?

THE DEFENDANT: Yes.

THE COURT: That at the time of sentence we're going to have a hearing an

o,

Ms. Craig is going to present the information to me and | have to make a finding --
the burdens on the defense to prove that mental illness. That if you are - if it's
proved to my satisfaction | make findings that ultimately might affect your custody
status, what happens to you in prison and how you are handled in prison, but it
won't change the fact you're headed to prison for the same life structure that we've
been talking about today. Do you understand that?

THE DEFENDANT: Yes.

THE COURT: Does that change your mind at all?

THE DEFENDANT: No.

THE COURT: All right. Let's look to see if there's a factual basis to support
this plea. The Indictment alleges that on the 25™ day of March, 2010, that you did
wilfully, feloniously, without authority of law, and with malice aforethought kill
Britney Lavoll, a human being, by shooting at or into the body of Britney Lavoll with
a deadly weapon, to-wit: a firearm, said killing having been, one, willful, deliberate
and premeditated and or committed by Defendant lying in wait to commit the killing.
Do you admit your guilt to that offense?

THE DEFENDANT: Yes.

THE COURT: Do you admit to the -- shooting Ms. Lavoll | believe in the head
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with a firearm?

THE DEFENDANT: Yes.

THE COURT: All right. The Court finds the guilty plea of Mr. Gipson appears
to be freely and voluntarily made. He appears to understand the nature of the
offense, the consequences of his plea. |therefore accept his plea of guilty.

This matter's referred to the Department of Parole and Probation for the
preparation of a Presentence [nvestigation and Report and it's passed for
sentencing on this date?

MR. TURNER: And, Judge, we we're requesting a Friday date, if the Court
recalis.

THE COURT: Let's set it on one of the pretrial conference dates.

THE COURT CLERK: It's going to be February 10™ at 1:30.

MR. TURNER: Thank you. _

THE COURT: Now we're going to vacate State's motion in limine regarding
defense expert witness; defense motion in limine to preclude State from admitting
evidence of photographs. Frankly, all pending motions. Trial date for Monday is
vacated as a consequence of entry of plea. Also the 12-12 notice of motion in limine,
regarding jail phone all off calendar pending sentencing on February 10™.

Mr. Gipson, do you understand we're headed to sentence -- sentencing
hearing on the 10" of February?

THE DEFENDANT: Yes.

THE COURT: And we're not having a trial. Do you understand that?

THE DEFENDANT: Yes.

THE COURT: Anything else either side?

MR. TURNER: No, Your Honor.
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MS. CRAIG: We're good. Thank you.
THE COURT: All right. Very good.
MR. TURNER: Thank you, Judge.

[Proceedings concluded at 8:11 a.m.]

ok ok ok ok ok kR

ATTEST: Pursuant to Rule 3(c)(d) of the Nevada Rules of Appellate Procedure, |

acknowledge that this is a rough draft transcript, expeditiously prepared, not
proofread, corrected, or certified to be an accurate transcript.

__‘6;27:;/7.@ A /,Quuc/(ﬁ?f C

SANDRA PRUCHNIC
Court Transcriber
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Thursday, September 10, 2015 -- 9:50 a.m.

THE COURT:  On my criminal calendar, State of Nevada versus Kevin
Gipson in C264079.

THE CLERK: Can you state your appearances and Bar number for the
record.

MR. MACDONALD: Ryan MacDonald for the State, 12615.

MR. COLUCCE Carmine Colucci for Kevin Gipson. He is in custody.
Bar Number 000881.

THE COURT: Let's see if he's here. |I'm sure that -- yeah.

MR. COLUCCI: He's here.

[Pause]

THE COURT: Okay. This is on for Defense petition for writ of habeas
corpus. 've limited the hearing to argument regarding a hearing regarding his
mental issue and prior counsel's advice.

As reading back through this, he entered into negotiations. Part
of his claim was that his counsel failed to investigate his mental issues:
coerced him into his plea. A lot of it was already addressed with regards to a
motion to dismiss and that. But I've read through Judge Barker's minutes and
his position on allowing a hearing. There was even an argument about being
time barred that the State applied with the Court. A previous judge had
already ordered that this be held.

And when | went back through it, | think it can be determined
only on the issues involving his mental issues, what counsel did with regards

to that and what advice that she gave him with respect to that in regards to
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his plea. Right?

MR. COLUCCI: Right. And | think the coercion comes into that -
because if he had mental health issues at the time he entered his plea, the
coercion aspect of it as he's outlined is he -- he was not fully aware of what
was going on, and he felt coerced to take the negotiation and because he
wasn't on his meds and the other reasons that we've set forth.

THE COURT: Okay. {understand that. | understand what your
position is, and that's why --

MR. COLUCCI: Soit's just -- we're just going to touch that
tangentially. We're not going to make a big deal out of that, but | just wanted
to let you know because --

THE COURT: Okay.

MR. COLUCCE -- | don't want to be precluded from discussing that.

THE COURT: No, that's fine. You're fine.

MR. MACDONALD: And before we get started, I'd like to clarify the
procedural issue. From laoking at the record -- | wasn't here at the time -- but
it looks like what happened is that Mr. Colucci was appointed, and a briefing
schedule was set outside of the one-year time bar. And so the Court found
that since it set the briefing schedule like that, that there was good cause to
excuse the untimely filing of petition. Is that understanding --

THE COURT: Yeah, that's —

MR. MACDONALD: s that what you understand?

THE COURT: Yes, but it was Judge Barker.

MR. COLUCCI: It was Judge Barker and --

THE COURT: And so what I've done, to be honest with you, in reading

-4
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his ruling, rather than to readdress it, | just went ahead and looked at the
allegations in the petition, and | narrowéd them down to these two -- these
issues. | figured I'd go ahead and hear -- if, in fact -- to be honest with you, if,
in fact, we are hearing this independent of any time bar issue, these would be
the issues, | believe, that need to be brought, brought to hearing.

MR. COLUCCI: And very briefly on that -- that one issue. | was called
in. | was appointed. Did not have any part of the record. Didn't have the
time -- the time limit on the filing of the petition. | had 19 days before the
one-year time ran. Did not get the full record until after that time period, and
the judge had already set out 40 days or 45 days or something like that past
the time bar period. So | just wanted to make that clear.

THE COURT: Okay. That's fine. All right. Let's get started.

MR. COLUCCI:  I'm going to call Mr. Gipson first.

THE COURT: Okay. Mr. Gipson, you can stay right there.

THE DEFENDANT: All right.

THE COURT: You're fine.

THE MARSHAL: Stand and raise your right hand.

KEVIN M. GIPSON
being first duly sworn as a witness, testified as follows:

THE CLERK: Go ahead and have a seat. Will you please state your full
name, spelling your first and last name for the record.

THE WITNESS: Kevin Marquette Gipson, K-E-V-I-N, G-I-P-S-0O-N.

THE CLERK: Thank you.

11
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DIRECT EXAMINATION
BY MR. COLUCCH:

Q You are the Defendant in this case?
A Yes.
Q And you were convicted previously of murder with use of a

deadly weapon?

A Yes, sir.

Q Is that right? You're presently incarcerated at High Desert?

A Yes.

Q And prior to the time - you took a plea in this case; is that
correct?

A Yes.

Q And part of the time you took a plea, you consulted with your

attorney? That would be Ms. Christy Craig.

A On the day | was to sign the plea.

Q Okay. You had previously -- she's been your lawyer throughout
this whole case; is that right?

A Yes.

Q And you talked to her specifically prior to entry of plea about

your mental health issues; is that correct?

A Yes.

Q Did you tell her what your mental heaith issues w ere?
A Yes.

Q What were you mental health issues at that time?

A I was diagnosed as being bipolar and schizophrenic.

-6-
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Q And were you prescribed medication?

A Yes.

Q And at the time of the crimes in this case, were you on your
medication?

A No, | was not.

Q As part of Ms. Craig's preparation to take you through the plea
bargain process, were you ever evaluated by a psychologist or psychiatrist?

A No.

Q Okay. Did you advise her that you had previously been in --
under healthcare at an institution?

A Yes.

Q When did you first tell Ms. Craig about your medical -- your
heaith -- mental health issues?

A The first day | met her, but | don't remember what the date
was.

Q Okay. Prior to accepting the negotiation, did you have
discussions with Ms. Craig about the guilty ptea agreement?

A | did -- did she come talk to me before | signed it?

Q Yes.

A No.

Q When did you first get the guilty plea agreement?

A When | went to court.

Q And when you went to court to enter your plea, is that what
your testimony is?

A Yes.
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Q

guilty plea? Did you spend any time with her going over the guilty plea

agreement?
A
Q
A
Q
A

to look it over.

O

>0 > O P O >» DO »

Q

the offer and to accept it?

A

Q
A
Q

Okay. Did you spend any time with her prior to entry of the

Before | went to court?

Yes.

No.

And in court did you spend time with her?

She came and talked to me for a couple minutes. She told me

While you were in custody?

Yes. -

And did she sit there and go over anything in there with you?
Not really.

At that time were you on any medication?

| was on Evadra (phonetic).

What's that?

It's an anti-psychotic, anti-depressant.

And what was that for?

For hearing voices and seeing moving objects.

Did you feel like you were in your right state of mind to consider

No, because the medicine wasn't working.
Did you later change medicine?

Yes.

What did you change to?
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A

Xyprexa and Benadryl and two other medicines that | don't take

no more, Topamax and Risperdal.

Q

Okay. Prior to entering into your guilty plea agreement, did you

go through the facts and circumstances of your case with Ms. Christy?

A

r 0 P DO

Q

What do you mean by that?

Did you discuss your case with her?

Before the guilty plea?

Yes. Before you went to court. Not that day, but prior to that.
I'can't remember. | don't even remember talking -- I'm not -

Okay. Let me simplify it. Did you -- at any time during Ms.

Christy's representation, did she come to visit you and go over your case with

you?

>0 P O P O P 0 P DHOH P

Q

Oh. Yes.

How many times; do you remember?

No, | don't remember. It was probably like three or four times.
And did you discuss the facts of your case with her?
What do you mean the facts?

Did you discuss what happened?

Oh. Yes.

Did she provide you with a copy of the discovery?
No.

Did you ask for a copy of the discovery?

Yes, several times,

You -- subsequently, after you were sentenced, you filed a

motion to withdraw your plea?
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A Yes.

Q Why did yau do that?

A Because | never wanted to take the -- take the guilty plea
anyways. | wanted to go to trial. But the day | came to court, she handed me
the guilty plea and said | was going to accept that, guilty but mentally ill, and
| was -- that day 1 felt like | was put on the spot, pressured to take the deal.
So that's why 1 signed it.

Q Did you plead guilty to guilty but mentally‘ inz

A That's what she said | was pleading to.

Q Did you discuss with her at any point the possibility of appealing
the.adverse pretrial rulings?

A No.

Q And any time during her representation, did you go through any
mental health treatment or evaluation?

A No.

Q When you talk about coercion, was there any kind of force or
pressure used against you in order to get you to plead guilty?

A Well, | felt like it was pressure because she was -- she was like
saying that you need to take this and all that. It was right on the spot. It was
like she came with it and said, this is the deal, you should sign it. So | was
going by what she said, so | just signed it.

Q Did you tell her you wanted to go to trial?

A Yes.

Q And how did she respond to that?

A

| didn't tell her that day | wanted to go to trial, but when she
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came and met me, | was like, | want to go to trial.

Q What do you mean when she came down --
A When she came to visit me.

Q Is that before that?

A Before that.

Q Before you took the deal?

A Uh-huh.

Q Now, you were guestioned by the District Court judge at the

entry of plea wherein he went through your understanding of what the plea

bargain was.
A Uh-huh.
Q Do you remember that?
A I -~ 1 vaguely remember that. | don't remember the whole thing

because the medicine | take messes with my memory.
Q Okay. Were you on any -- you were on medication at the time
you entered your plea, right?
A Yes.
And you said it wasn't working?
No.

What effect did it not working have on you?

Did you tell Ms. Christy that?

Q
A
Q
A Because |'m still hearing voices and still seeing things.
Q
A | can't remember.

Q

You appeared to answer all of the questions put to you by the

judge. If you're hearing voices and not understanding the questions the judge
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is asking you, how are you able to answer those questions? _

A [ was just going -- | was just answering from what Ms. Chriéty
Craig toid me to answer.

Q Was she supposedly telling you things during the course of the
plea?

A Uh-huh.

Q Were you asking her --

THE COURT: s that a yes, sir?

THE WITNESS: Yes.
BY MR. COLUCCI:

Q Were you answering questions -- or were you asking questions?

A No, | wasn't asking any questions.

MR. COLUCC!: | have nothing further.

THE COURT: Cross?

MR. MACDONALD: Thank you.

CROSS-EXAMINATION

BY MR. MACDONALD:

Q Are you saying that during your plea, Ms. Craig was actually
telling you what each answer to these questions should be?

A Well, right before | would answer, she — she looked at me and
shake her head yes, so that's what | said, yes.

Q So when she -- when you're supposed to be responding no,
she's shaking her head no to each and every question?

A What do you mean?

Q How many questions did she tell you how to answer?

42
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A | can't remember.

Q So only the questions where you would answer yes, she gave
you the answer? |

A Well, when he asked me do | understand, she said yes, too.

And that's when | said yes.

Q But the questioning was a lot longer than that. Do you recall
that, sir?

A | can't remember.

Q So you only recall one answer where she told you - where she

supplied the response for you?
A From what | remember.

Q Okay. Do you remember if Ms. Craig talked to the press about

your case?
A I don't know, but it was really - it was news.
Q Yeah. So you don't -- you don't have any recollection of that?
A I don't know if she talked to them.
Q Do you know if she talked to them about your significant mental
issues?
A I don't know. Like | say, when the news was there, she would

just stand by me. She said -- she would stand in front of me so the camera
couldn't get a picture of me.

Q Okay. Sir, what's your understanding of the effect of winning
this petition?

MR. COLUCCI: Objection; relevancy.

THE COURT: Overruied.
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THE WITNESS: What's my understanding?
BY MR. MACDONALD:

Q Yes, sir.
A All I know is it's an evidentiary hearing.
Q So this is -- this is a petition for a writ of habeas corpus, so this

proceeding is to test the legality of your custody. Do you know what the
effect is if you win?

A No.

Q Okay. Do you know that this goes back to a pretrial posture,
and you could potentially go to trial and get a different sentence?

A Nobody talked to me about this.

MR. MACDONALD: | have nothing further.

MR. COLUCCI: Nothing additional.

THE COURT: Mr. Gipson, do you recall when you -- when the court
was asking you questions about -- about the crime and w hat YyOu were
pleading to?

THE WITNESS: | can't -- | really can't say because it was so long ago,
| really don't remember what he was asking me.

THE COURT: And you read through the paperwork that --

THE WITNESS: | glanced through it. | didn't get to read through it.

THE COURT: So you've not looked at your own transcripts where -- to
every particular question the court asked - for example, "Has anyone forced
you or coerced you to enter this plea,” your response was no"?

THE WITNESS: Well, she told me to say no. She was -- she was --

she was right next to me.
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THE COURT: Okay. So when someone says -- when the court asked
you, "Has anyone forced you or coerced you to enter this plea," you're telling
me that she coerced you into entering this plea, and you stood in front of that
judge and said no?

THE WITNESS: Yes.

THE COURT: Because she toid you no?

THE WITNESS: She said -- no, she didn't actually tell -- she locked at
me and she just shake her head like this.

THE COURT: Then why would you -- if she's coercing you into doing
something, into entering this plea, tell me what it was in your mind that was
coercing you into entering into this plea? What was she doing to force you to
take this plea?

THE WITNESS: (No audible respanse).

THE COURT: What was she telling you or what was she doing that
you felt coerced you or forced you to take a plea to murder with use of a
deadly weapon?

THE WITNESS: | only took a plea because | didn't - | didn't want the
life without.

THE COURT: Okay. So teil me where she was coercing you in that.

THE WITNESS: Because she was standing next to me. She was
telling me what to say.

THE COURT: So if someone's standing and telling you what to say,
that's coercive as far as you're concerned?

THE WITNESS: | don't know. | don't understand really what you

saying.
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THE COURT: Okay. Well, it says here, another question: "You
carefully read this document. Did you realize that you were waiving valuable
constitutional and procedural rights by entering this plea?" and you said yes.
Did she tell you to say yes to that, too?

THE WITNESS: | ¢an't remember.

THE COURT: Okay. Do you recall the Court talking to you specifically
what you were agreeing to; that you were stipulating to 20 years to life with
the possibility of parole and a consecutive 4 to 8 years for the deadly weapon
enhancement? Do you recall that?

MR. COLUCCE: 48 months, Your Honor.

THE COURT: It's 4 years to 8 years. Yesah.

MR. COLUCCE:  I'm sorry, maybe | misunderstood what you said.

THE COURT: A consecutive 4 to 8 years for the deadly weapon
enhancement. It says 20 to life with the possibility of parole, plus you have to
do 4 to 8 years on top of that for the weapon enhancement. Do you recall the
Court asking you about that?

THE WITNESS: (No audible response).

THE COURT: Do you recall that?

THE WITNESS: Something similar to that, but | don't know if it was
exactly that.

THE COURT: Okay. Do you recall when the Court asked you: "Are
you satisfied with her representation of you?"

THE WITNESS: | don't -- | don't remember him asking me that.

THE COURT: Okay. And then the Court said: " Based upon knowing

that there's an anticipated penalty”" -- in this case meaning that you are going
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to prison, and the question then is: "Are you freely and voluntarily entering
into this plea knowing that? Do you recall answering yes?

THE WITNESS: | don't remember that question.

THE COURT: Okay. And the Court said: "You're looking at a life
sentence, and you're headed to prison as a consequence. Do you understand
that?" and you answered yes.

THE WITNESS: | don't remember that question.

THE COURT: And then the Court says: "Does that change your mind
about any nature of this plea? Are you still doing this voluntarily?" and you
said yes.

THE WITNESS: | don't remember that question either,

THE COURT: So you don't remember as she stood there and shook her
head and told you to answer those questions yes?

THE WITNESS: No.

THE COURT: And it says: "Do you have any questions of the Court?"
You said: "No, sir." Did she say to say no, sir?

THE WITNESS: She didn't -- we didn't talk about that.

THE COURT: Well, it says: "Do you have any questions of the Court?”
Did you have any questions of the judge, and your answer to the judge was:
"No, sir." Did she say, "Say no, sir"?

THE WITNESS: No.

THE COURT: And then he said: Do you have any questions of Ms.
Craig?" and you said no.

THE WITNESS: | don't remember that one either.

THE COURT: Okay. Now, you also signed the guilty plea agreement;
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do you recall that?

THEWITNESS: Well, | thought | was signing the guilty but mentaily ill
plea.

THE COURT: Okay. Well, the Court asked you if you read the guilty
plea agreement before you signed it, and you said you did. Are you telling me
that you didn't read it?

THE WITNESS: | didn't read the whole thing. | only glanced through it
because | only had a couple minutes to read it.

THE COURT: Now, it says here: "Now, you recall when you went --
entered your original plea, you went through it, and you indicated you
understood the elements of the offense," that you had the chance -- "have you
had a chance to talk with your lawyer? And then Court says: "Do you need
more time to talk to Ms. Craig about these elements and the offense and the
allegations before | ask you again when you change your piea?"

THEWITNESS: [ don't remember him asking me if | need more time. |
don't even think | ever heard that.

THE COURT: Okay. Sir, how long -~ if you remember, how long was
this case from the beginning of when you first started litigated it, meaning
when you were first in court, possibiy in Justice Court, untif you took your
plea, do you know how long that was?

THE WITNESS: Well --

THE COURT: Can you estimate it?

THE WITNESS: Like two years maybe.

THE COURT: Who was your attorney throughout that whole time?

THE WITNESS: Christy Craig.
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THE COURT: Okay. And it's your testimony here taday that she came
and talked to you three times about this case?

THE WITNESS: She didn't -- she only came three or four times. She
didn't come that much.

THE COURT: Did she come before you did your -- went to your
preliminary hearing stage down in Justice Court?

THEWITNESS: | don't think so. | can't remember. | don't know.

THE COURT: Well, what happened in the preiiminary hearing stage?

THE WITNESS: | can't remember.

THE COURT: Okay. His indictment --

MR. MACDONALD: Judge, | believe it was an indictment.

THE COURT: | know, but he's being held at the preliminary hearing
stage. Were you told that this was possibly going to go to an indictment?

THE WITNESS: No.

THE COURT: So you were never furnished with a --

THE WITNESS: | got the indictment papers.

THE COURT: But were you ever furnished --

THE WITNESS: That's when | was locked up.

THE COURT: Were you ever furnished with what they call a Markham
notice, saying if you want to testify at the - at the indictment, you can do so?

THE WITNESS: No, | never got that. | never --

THE COURT:  So your attorney never gave that to you?

THE WITNESS: No.

THE COURT: Okay. And -- so did you have a hearing at all down in

Justice Court, do you recall, before another judge?

18-

KMG

142




10
11
12
13
14
15
16

17

19

20

21

22

23

24

25

THEWITNESS: About the -- when | got indicted?

THE COURT: No, before that. When you get indicted, they send you
up here. | know that,

THE WITNESS: Oh. |can't remember.

THE COURT: Did you have any hearing on bail or anything like that?

THE WITNESS: No.

THE COURT: Okay. What about when you got to District Court, did
you have a hearing on your indictment?

THE WITNESS: | never went to court. | - | didn’t -- when | got --
when | got served the indictment papers, | didn't go to court for that.

THE COURT: Did you come up here, though, to District Court on the
indictment? You were being charged with murder with use of a deadly
weapon.

THE WITNESS: Yes.

THE COURT: Okay. So how long do you think you were up in District
Court before you entered into your plea?

THE WITNESS: Almost two years.

THE COURT: Was it scheduled for trial a number of times?

THE WITNESS: | can't remember.

THE COURT: Did it -- did it come up for trial and get continued?

THE WITNESS: | -- | can't remember that either. | think so, but I'm
not sure.

THE COURT: When was it that Ms. Craig -- if you remember, when
was it that she started talking to you about negotiations that you -- the one

that you entered -- that you signed your agreement to?
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THE WITNESS: She never talked to me about it. | - gne time -

THE COURT: So it was the day you signed it?

THE WITNESS: The day | signed it.

THE COURT: Okay. All right. Do you have any questions as a resuit
of my questions, Mr. Colucci?

MR. COLUCCE:  No, Your Honor.

THE COURT: Do you have any questions as a result of my questions?

MR. MACDONALD: No, Your Honor.

THE COURT: Okay. All right. Thank you, Mr. Gipson. You can just
stay right there. He's got — you guys weren't taking him, were you?

THE CORRECTIONS OFFICER; No.

THE COURT: Ckay. Okay. Do you have any other witnesses?

MR. COLUCCI: Yes, Ms. Craig.

THE COURT: Okay. Jim, can you get Ms. .Craig for me,

[Pause]
CHRISTY CRAIG, ESQ.
being first duly sworn as a witness, testified as follows:

THE CLERK: Please be seated. Can you please state your full name,
spelling your first and iast name for the record.

THE WITNESS: Christy Craig, C-H-R-I-8-T-Y, C-R-A-I-G.

THE CLERK: Thank you.

DIRECT EXAMINATION

BY MR. CGLUCC!:

Q Your occupation, please.

A I'm a lawyer at the Clark County Public Defender's Office.
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Q How long have you been there?

A 1998.

Q Are you acquainted with Mr. Gipsaon?

A tam.

Q And did you represent Mr. Gipson in his murder case?

A I did.

Q Okay. Did you represent Mr. Gipson from the inception of that
case?

A Yes.

Q And you -- during the course of your preparation for that case,

of course, you investigated his background?

A Yes.

Q And during this pretrial investigation process, you became aw are
that he had some mental heaith issues?

A Yes, very early on.

Q And do you know what those mental health issues were? Do
you remember?

A I think -- | think it was schizophrenia maybe and bipofar disorder.
I'm just not -- | haven't relooked at his diagnoses.

Q Okay. Prior to the time -- first of all, this case was negotiated
instead of tried, correct?

A Yes.

Q And as part of that negotiation, you discussed the potential plea
bargain with Mr. Gipson, correct?

A Yes.
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Q

And was there more than one offer to resolve the case or was

there just the ultimate final offer to resolve the case?

A

Q
two years?

A

Q

Gipson?

2 r O >

A

I don't think there was more than one offer than just the one.

And the pretrial phase of Mr. Gipson's case lasted approximately

Yes,

And during that twa-year time period, you went and visited Mr.

Yes.

Do you remember approximately how many times?
No.

And what was the purpose of those visits?

Each one was different. There were all kinds of reasons.

Sometimes it was to talk about very specific things; other times it was just to

check in and let him know how things were going.

Q

Did you go over and talk to him about - prior to the plea hearing

where he accepted the plea bargain, did ¥ou go over to the jail and discuss the

proposed plea bargain?

A

> 0 > O

| have some notes with me. Is it all right if | take a look?
Sure, please.

Seeif | -

If that would refresh your memory, please do.

It wouid.

[Witness looking through documents]

THEWITNESS: You know, | don't have any notes that -- and | just
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don't recollect how the plea came about. It was after some of the motions
were heard. |just don't recall. | don't have a specific note. Typically, | talk
about what | think will happen in the event the State makes an offer long
before they make an offer,
BY MR. COLUCCI:

Q And in this case, prior to the time that you went to the actual
plea hearing itself, do you recail having a discussion with Mr. Gipson about the

proposed contents of that plea bargain?

A Do you mean the actual deal or the --

Q The actual deal.

A | don't recall.

Q Do you recall whether or not the initial negotiation was to

plead -- for him to plead guilty but mentally ill?

A I'm sure that's something | asked for. | don't think the State
just offered it. They normally make an offer, and then someone like Mr.
Gipson who has a mental iilness, I'll ask for the guilty but mentally ill.

Q Okay. Do you know whether, in fact, he pled guilty to the first
degree murder with use of a deadly weapon, guilty but mentally ill? Do you
remember that?

A Yes.

Q Did he plead to that?

A Yes. As | recall, he did.

Q Do you recall whether or not you received a proposed guilty plea
agreement before the plea hearing was scheduled or at the time of the plea

hearing?

24~
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A | have no idea.

Q Do you recail how much time you would've spent with Mr,
Gipson to go over the guilty plea agreement?

A I'don't have a specific memory of talking to Kevin. 1 can tell you
that normally when the State gives me an offer, | go over and explain it and
get their agreement. And then the guilty piea agreement is prepared, and !
provide it to them and talk about the consequences.

Sometimes if the offer is right at the last minute, those things
may happen very quickly in time, But usually | have some idea of where |
think the State's going to go, and | will have talked about that and told them
to consider what they would do in the event the offer did come very quickly so
that it wouldn't be the first time they heard it. But | don't have an
independent memory of doing that with Kevin.

Q Do you recall having a discussion with Mr. Gipson ab_out the

waiver of appellate rights that would be contained in the guilty plea

agreement?

A | don't have an independent memary of that, but | always go
over it.

Q You're not sure as we -- as you sit here right now whether you
did or not?

A I'm sure I did, but | don't have an independent memory of doing

it specifically with Kevin. | mean, | say the same thing every time. ! could
probably repeat what | tell everybody quite easily because | literally do the
same spiel when it comes to the waiver or rights.

Q Did you do any independent investigation into Mr. Gipson's
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mental health issues?

A Yes.

Q And what did you do?

A We ordered his records from every available source. He had a
private doctor named Nwokike that was a little bit hard to track down. We
got those records. We got records from a -- | can't remember the name of the
private facility. We got -- we kept an eye on his jail records routinely. And 1
had Dr. Slagle go and see him to do evaluations just for me with regard to
Kevin's competency and how he was doing with his mental illness as well

whether or not an NGRI plea would be appropriate.

Q And did you send Dr. Slagle in to see Kevin; do you remember
that?

A Twice.

Q Twice? Okay.

A Yeah.

Q Now, prior to Mr, Gipson's sentencing, did you have an

opportunity to go over the PSI with him?

A I really don't have an independent memory of whether or not we
talked about the PSI. | typically ask if there's been any -- if there's any
grievous errors that we need to correct before he goes to prison. | do recall
that the sentencing was extremely difficuit. Despite the fact that it was a — a
set sentence, there was quite a lengthy hearing.

Q I'm sorry?

A It was a very lengthy hearing that the State presented despite

the fact that the sentence was, you know, what it was.
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Q Was the lengthy hearing caused by the State --

A Yes.

Q - reciting the facts and going through their -

A No. Well, | mean, it was, but they also -- | recall they played a

video, | think, and -- it was just - it was very long, and it was -- it was
emotionally a very difficult sentencing.

Q When you went over the plea agreement with Mr. Gipson, was
he on any kind of medication?

A We were keeping an eye on his medication. As | recall, | don't
think that he was taking any, and he seemed to be doing quite well at the jail.
| wasn't extraordinarily concerned about whether or not he was competent
pursuant to Dusky. | had felt fairly confident, plus | had had him evaluated by
Dr. Slagle. So it was something | was really keeping an eye on, and if | had
concerns, | would have stopped and had a quick eval done to make sure.

Q Okay. Mr. Gipson filed a motion to withdraw his plea at some

point after sentencing, correct?

A He did.

Q Did you attend that motion or did you represent him at that
motion?

A Yes. | think | was still - | was still appointed, and i requested -

and 1 thought it was appropriate. In fact, I think the Court should have done
it. !think given his mental heaith history, 1 thought it was prudent for the
Court to appoint alternative counsel to represent him just to determine
whether or not as a result of his mental illness there was any grounds to

withdraw his plea. And | believe | requested that alternative counse! be
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appointed for that purpose.

Q And the judge denied that?

A I believe he did.

Q Did you discuss with Mr. Gipson appealing that ruling?

A No, ! think | withdrew. | think my request to withdraw was
granted that same day so that he could pursue whatever -- because -~ you
know, he was really in some way saying that | was ineffective, and that's not
really an appeal that | could do for him, and | thought it was appropriate that
someone else should be appointed.

But in the event the Court didn't do that, | withdrew so that he
could -- he couid proceed that way, and | believe | sent him a letter describing
the appellate process and explaining -- you know, there's timing issues that are
critical, | think, and | had sent him a letter in the prison kind of describing how
that process works.

Q Do you specifically recall doing that?

A | know that | did it because | printed the letter off -- | mean, I'm
assuming that my secretary now that | toid her to.

Q Okay. Did you -- after sending that letter, did you ever get a
response from Mr, Gipson?

A Not that | recall. And I'm fairly certain that the Court granted
my request to withdraw.

Q And I'll just tell you that it did. They did. He did on September
26th of 2012.

A And that's the same day that | sent the letter. | must have

come back from court and sent the letter on September 26th.
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Q Do you recall telling me -- the Court at the time that you
withdrew that Mr. Gipson does suffer from mental illness and that yau thought
it was a legitimate ground for some type of action?

A | thought that -- he absolutely suffered from a mental iliness,
and | know because of my -- my work in competency court that those kind of
illnesses can cycle; people can be better, and then they can get worse. And
given his mental health history, which was legitimate and real and | had
documents to prove that, that | thought if that was his grounds, it should be
explored.

And | thought it was prudent for the Court to appoint someone
to represent him, to make that determination whether or not his mental health
history, you know, could have supported a legitimate motion to withdraw his
guilty plea. | don't think that something that | couid do. | thought the Court
needed to appoint someone to make that assessment.

Q Okay. And with respect to -- he made a coercion claim in the
PCR that you exerted some type of pressure on him to accept the negotiation
the way it was put to him at the time of the plea agreement. Can you address
kind of a - what you did with him at the time that you discussed with him
accepting the piea agreement?

A Well, one thing that [ am, as a defense attorney, is | am brutally
frank. ! don't hide the bad things, and | share them. In Kevin's case, there
was literally no physical evidence of any kind to tie him to this crime. There
were no witnesses. There was no DNA. There was no gun. There was
literally nothing except for a statement that Kevin had made when they did the

pseudo polygraph examination, which was very difficult.
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And the -- the facts of the murder were difficult. You know,
she was shot, | think, in the back of the head. There was a lying-in-w ait
allegation that | was gravely concerned about. And they were essentially
going to tie him up with his own words, and | did not think that he would be
successful at trial once ] lost the right to prevent his statement from being
used. And we went pretty hard core trying to prevent the statement from
being used. We went after the person who conducted the statement. In fact,
| think | got a material witness warrant to get that guy back from Michigan
because he was fired or let go by Metro.

So If his statement had been suppressed, | think he probably
would've walked free. | don't think the State could've proven their case. But
with his statement, | didn't think that we would be successful at trial, and |
was worried that with the lying-in-wait allegation and she was a mother and
the nature of the shooting, that life without the possibility of parole was a
grave concern.

And I'm always worried as well when somebody has a mental
iliness and it's a factor, that juries are going to want to hang the crazy, scary
murder guy, and that's always a concern that | have. And when they consider
that when they're making a decision about life without, | think juries typically
will hold a mental illness against the defendant. And then finally -- | lost my
train of thought, so forget my "finally.”

Q When -- when you were discussing the guilty plea agreement
with Mr. Gipson, did you discuss with him -- | may have asked you this, and |
don't remember. Did you discuss with him the waiver of any appellate rights

he would be making by accepting the guilty plea?
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A I'say the same thing every time, which is, by not going to trial,
you lose the right to appeal what happens at trial, mistakes, but you always
maintain the right to appeal this document and anything that | have done.
You're not going to hurt my feelings. You're not going to embarrass me. If
you think that I've done something wrong, you never lose the right to confront
about that.

Q And do you remember telling Mr. Gipson that?

A | don't remember independently having a memory of sitting
down and talking to him, but | literally say that to every single client.

MR. COLUCCI: i have nothing further.

THE COURT: Cross?

MR. MACDONALD: Thank you, Judge.

CROSS-EXAMINATION
BY MR MACDONALD;

Q So when you're talking about appealing your performance,
you're talking about filing a post-conviction petition, correct?

A Correct,

Q Now, it sounds like you don't remember a lot of the
circumstances of this plea; is that -- is that true?

A Yes.

Q Okay. So | want to talk about some - some of your like habits
and practices.

A Sure.

Q During the plea canvass, do you ever supply responses to the

defendant? For example, when you're in court doing the arraignment on the
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guilty plea and the judge says, is this plea forced or coerced, do you ever tell

the -- do you ever whisper to the defendant or supply -- otherwise supply their

responses?
A Yeah.
Q You do?
A Sure. Sometimes I'll nod my head and remind them of what

we've talked about or if they look to me like they're not sure where -- what's
going on, I'll whisper to them and remind them what we discussed. Yes.

Q Okay. Do you feel that practice is coercive?

A No.

Q Why is that?

A Well, because I'm generally responding to something that
they've done. Either they looked at me quizzically or they're not sure. Maybe
they whispered something. Maybe they're hesitating. And so sometimes (|
nod that they're doing the right thing or if | need to, I'li whisper in their ear,
this is the part we talked about, this is where you have to plead guilty. Or
sometimes -- and there's ail sorts of reasons, but generally I'm responding to
bedy language. If somebody's doing just fine, | don't -- | don't do anything at
all. They're doing well. Sometimes | might hold their hand and squeeze them.

Q Okay.

A Fmay put my arm around them and pat them on the back to let
them know that everything's going okay and I'm paying attention. | typically
stand right beside them when they're taking a plea unless a court won't et
me.

Q Okay. And you talked about the sentencing hearing being quite
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lengthy and emotional. So you would agree that a penalty phase hearing

wauld perhaps be even mare lengthy and --

A Oh, that would've been brutal.
Q -- and more emotion --
A it would've been awful.

Q And that's -- that's where the State could definitely get its life
without?

A I think the life without would've been a combination of the fact
that she was ambushed and shot in the back of the head: the fact that she
was a mother with, | think, three young children and that -- and then the
emotional impact of all the stuff that they presented at the hearing. All those
three things together would've been -- | would've been really concerned that
I'd have a hard time talking a jury out of life without as well as his mentai
ilingss as the icing on that difficult case.

Q So in light of that -- and | realize you don't remember the
circumstances of this plea precisely, but do you think that this negotiation is a
good negotiation given all of those circumstances?

A Yes.

Q Now, do you recall filing a notice of expert witnesses where you
noticed the two physicians or psychiatrists that you talked about, Dr. Slagle
and Dr. Nowocki (phonetic)?

Nw okike.,
Nw okike.

I don't recail doing it, but | noticed that | did file it, so --

0 r P o»

Would you disagree with me that you filed that in Aprit of 20117
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A No.

Q And do you recall when this plea -- when he was arraigned on
this plea?

A No, but | could look.

Q Would you disagree that it was about in December of 20117

A Oh, that sounds about right.

Q Okay. So you were -- you filed many pretrial motions in this

case, correct?

A Yes.

Q So you were prepared to go to trial if it came to that?

A Yes.

Q So thisisn't a case where you're going to push a plea on a

client, if you ever do that, because you're not ready for trial or you have too
many bails in the air and you want to get this one done?

A I would -- | appreciate the fact that you said "if you would do
that" because | would never do that. I'would fall on the sword in front of the
Court first and tell them | wasn't ready and why | wasn't ready.

Q That's what | thought.

A I would never push it, so no. | was ready to go to trial. | just
didn't think it was in his best interest, and when the -- when it was clear that
his statement was going to be able to be used against him, | was gravely
concerned about what the outcome would be.

Q So this suppression motion that you filed was probably one of
the most important things that happened in this case?

A That is the only evidence that ties him to the crime. The only
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evidence. There's literally nothing else.

Q Are there ever circumstances where you coerce a client into a
plea?

A No. No.

Q Okay.

A Fll be really strong with them and super frank about what | think
is going to happen. !'ll get exasperated. I'll bring in as many people as | think

could have an impact on someone's decision. If ! think that they're not
hearing me, | will go to great lengths. I'm not going to -- how would a coerce
somebody? | mean, | guess | could physicaily twist their fingers and cause
them pain, but | don’t know what | could hold over someone's head.

Literally what I'm saying to them is, if you go to trial, the outcome is going to
be bad, and this is how bad | think it's going to be.

And | know that a lot of the people that are in Kevin's position
feel coerced by the circumstances that they're in, and | get that, because it is.
| mean, I'm asking them to choose between really, reaily bad and bad, and
that decision in and of itself is coercive, | suppose, in some -- in some
respects, | get how they feel that, but it doesn't change the fact that they
have to make that decision.

Q So having a life without hanging over your head is somewhat
coercive? That's what you're saying?

A That is massive coercive. That's a very painful place to be.

Q But to be clear, if Mr. Gipson had said, ! don't care, | want to go
to trial, you would have taken this to trial?

A | do that all the time.
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MR. MACDONALD: Nothing further,

MR. COLUCCI: No additional questions.

THE COURT: Ms. Craig --

THE WITNESS: Yes.

THE COURT: -- were you able to communicate with Mr. Gipson?

THE WITNESS: 0Oh, yeah, he was a lovely man. He was
extraordinarily -- probably one of the nicest clients I've ever had. We never
had a cross word. He was pleasant. He made clear when he didn't
understand things. He was gracious. S0, no, | never had any trouble talking
to him.

THE COURT: At the time of the actual plea being entered --

THEWITNESS: Uh-huh.

THE COURT: --if he had any feelings of his inability to understand
what was proceeding, possible competency issues as to the plea, would you
have continued with the plea?

THE WITNESS: No. | would've stopped, and | prabably would not
have told the Court or anybody my concern. | probably just would've asked
for a delay in order to talk to him, and | would've ordered an internal psyche
evaluation. | probably would've had Dr. Slagle go see him again because
Slagle had already seen him twice, so he had a history with him. And |
would've made sure that we have updated jail records to see if he had any
issues in the jail. But if | had any concerns at all, | would not have gone
forward because it was something | was watching out for.

THE COURT: The Public Defender's Office has a specific -- 1 don't

want to say program, but a specific set of cases that you oversee; is that
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correct?

THE WITNESS: |I'm now kind of like the godfather of it. I'm not
literally doing it day to day, but | did at the time that Kevin was - he was my
client. | was the competency person --

THE COURT: Okay.

THE WITNESS: -- as far as that goes.

THE COURT:  So you kind of handled the cases where individuals had
concerns with their mental stability; is that correct?

THE WITNESS: Every single case that went through our office from
2005 to about 2012-ish, | appeared on those peopie's behalf in competency
court.

THE COURT: You've had a lot of experience with regards to individuais
with mental health issues?

THE WITNESS: VYes.

THE COURT: Okay. And in this particular case, you had elicited the
assistance of Dr. Slagle?

THE WITNESS: Yep.

THE COURT: And you've also noticed another doctor for purposes of
going to trial; is that correct?

THE WITNESS: It was his personai physician who had treated him in
the past, to establish that he had a mental health history that predated the --
the death. It showed he wasn't making it up.

THE COURT: Okay. With respect to using or investigating information
regarding his mental issues, were you of the opinion that there was anything

that you failed to do at the time where the Defendant was given an offer to
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plea in this case?

THE WITNESS: We got -- we got his psychiatric history from every
available source that we were aware of that he had been treated at. We had
his school records. We had him evaluated by our own expert. | was
contemplating an NGRI, but just couldn't figure out a way to make that work
under the factual circumstances that were in this case given the limitations of
the NGRI! defense.

He's born and raised here, as | recall. | think we even had the
Department of Family Services records because he kind of had some
difficulties in his childhood. And Judge Barker evaluated those records, and |
don’t recall offhand what he gave us, but | don't think that there was any
other sources of information that we could've tapped that | was aware of with
regard to his mental health history and his personal history.

THE COURT: Okay. You were assigned this case from the inception;
is that correct?

THE WITNESS: Yes.

THE COURT: And from there being an indictment, this didn't go to
preliminary hearing that you remember?

THE WITNESS: 1 don't remember. I'd have to look through it.

THE COURT: Do you recall the first time you met the Defendant?

THE WITNESS: Yes.

THE COURT: He was in custody?

THE WITNESS: Yes.

THE COURT: Was it in the Justice Court level?

THE WITNESS: Yes.
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THE COURT: And did you have -- obviously, did you have a charging
document?

THE WITNESS: | don't know that the first time | saw him [ actually
had the charging document yet. Back in those days, we used to get notice
from the jail when someone was arrested on a murder. | may have seen him
before. | don't really recall.

THE COURT: Okay.

THEWITNESS: But | do remember seeing him. He was -

THE COURT: So when you -- when the question was asked of you, if
you recall how many times you had visited him, would you agree it was
multiple times?

THE WITNESS: Oh, yeah.

THE COURT: And you had indicated that -- and sometimes you would
check in with him?

THE WITNESS: Yeah.

THE COURT: Kind of just let him know that you're still handling the
case?

THE WITNESS: Right.

THE COURT: And then other times you talked about specifics?

THE WITNESS: Right. Sometimes there's not a lot that's happening
iike when we're getting records.

THE COURT: Uh-huh.

THE WITNESS: | describe it all the time to defendants as, when you
see a duck swimming in the water, it looks like nothing's going on on top, but

on bottom, the feet are going.
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THE COURT: Okay.

THE WITNESS: So my -- my mitigation specialist and my investigator
were doing their part collecting records. And then we had a fairly large span
of time where we were geing hot and heavy after the guy, Jeff Florr,
F-L-O-R-R, who had gone -- he was the polygraph guy, had disappeared into
Michigan, so | was getting material witness warrants. We were reaily going
hard against that.

S0 there wasn't a lot specifically that was happening, so | would
just check in with him because it was all duck feet under the water, stuff that
he really couldn't see or know was happening.

THE COURT: Independent of -- you indicated that he was raised here.

THE WITNESS: Yeah,

THE COURT: Did you have a discussion with family members at all
then?

THE WITNESS: Yes. His mother's in the back. We maintained
contact with his family. They were gracious and cooperative and very, very
helpful, and they were always in court. | can't remember who my mitigation --
| think it was probably Emily, and Emily would maintain direct contact. But |
think | might have given -- | typically give parents -- unless they're really
dangerous in some way, | usually give them my cell phone number, and they
can text me or call me. And I think his mom came in to see me a couple times
in my office,

THE COURT: Oftentimes, individuals are handed copies of guilty plea
agreements on the day that they enter their plea, and they review it then. Do

you recall in this case if on that day that offer was one that was extended to
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you for the first time?

THE WITNESS: | have absolutely no memory of it. | really don't.

THE COURT: Okay. Well, let me ask it this way. Under the
circumstances of this case, would it be -- would it be -- would you accept a
guilty plea agreement in the nature that was being offered here if you had
never discussed that with -- with your client?

THE WITNESS: No.

THE COURT: And would there be reason, if you know, for the State
to have prepared the guilty plea agreement under these circumstances if you
hadn't discussed it with them? ‘

THE WITNESS: Generally what happens is, as we go along, | will - |
can usually look at the case and figure out where it's going, you know, what |
might be able to ask for, and | will oftentimes start to gently lead the
defendant in that way so that it's not a big shock to them.

THE COURT: Okay.

THE WITNESS: And so we'll talk about, well, what do you think an
outcome waould be? And then ifit's gets closer, | will tell them what | think
the State may offer so that it's not -- and I'll tell them, think about it now,
think about what you want to say in the event it happens. Because it could
happen at the last second, so | want you to think about it and ask me
questions. And then --

But what happens is, is that either | will reach out and try to
press the State for a negotiation or they'll come to me, but at some point they
will make an offer, and | have to talk to Kevin about it because | can't accept

it without his permission. Once he accepts it, then | tell the D.A., prepare a
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guiity plea agreement.

THE COURT: Okay.

THE WITNESS: Now, sometimes that can all happen very quickly, and
ljust don't have any independent memory of it,

THE COURT: If your client is -- and under the circumstances, under the
type of cases you handle --

THE WITNESS:  Uh-huh.

THE COURT: -- if your client is having difficulty understanding the
guilty plea agreement on the day that they're asked to sign it, would you --
would you want to proceed further or would you ask the Court for additional
time?

THE WITNESS: [I'd ask the Court for additional time, and | - it's rare
that they don't give it to me. It would be - unless it was like the jury's
walking in the door, and 1 don't tHink that's where we were at in this case.

So there would be no reason not to just turn to the judge and ask for a day or
two.

THE COURT: And you said it's rare that the Court wouldn't give it to
you. Isn't it even common that the Court would even ask if you needed
additional time?

THE WITNESS: Yes. If they -- if they saw there was some hesitation,
they surely would, but they would have to ask me. | would asking them for it.

THE COURT: Okay.

THE WITNESS: And sometimes, you know, even in -- even literally in
court, I'fi ask to have the defendant taken back to the room in the -- by the

sally ports --
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THE COURT: Uh-huh.
THE WITNESS: - and sit there quietly with them in the room while

court goes on to answer questions and see how much -- if | need that kind of

time.

THE COURT: Okay.

THE WITNESS: But | don't recall needing to do that in this case.

THE COURT: Mr. Colucei, did you have any questions as a result of my
questions?

MR. COLUCCI: No, Your Honor.

THE COURT: Do you have any further questions as a result of my
questions?

MR. MACDONALD: Yes, Judge.

THE COURT: Okay.

CROSS-EXAMINATION (CONTINUED)
BY MR. MACDONALD:

Q Can you explain how you typically go through a guilty plea
agreement since you don't recall this one specifically.

A If | actually -- sometimes I'll take over a -- like a blank guilty plea
agreement because, you know, most of it is routine, and | will leave that with
them to read. But if I'm holding the actual guilty plea agreement, | will tell
them that the first page is the part that's specific to them. | will telf them that
that outlines the specifics of their contract with the State, and I'll point it out
to them and read it to them.

The bottom of the first page has some language that usuaily

doesn't apply to my clients. It's something about like multiple DUI's, | think,
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or failure to appears or something. My clients aren't usually out of custody,
so they're not going to not appear for that, and I'll tell them, that part doesn't
apply to you.

Then the next part is the potential penalties, and I'll -- we'll talk
about the potential penalties, and I'll explain what they are. And then i think
there's a part about if you're not an American citizen, and I'll tell them that
part doesn't apply to you. There's a significant chunk that's just routine; it
doesn't apply to a lot of my clients.

Then | think it's the waiver of rights. Then there's a part, again,
| think, that talks about -- there's another part -- oh, then it will ask -~ it'll talk
about whether or not, you know, you talked about the elements with your
attorney, whether or not you talked about defenses, and 'l remind them that
we've been talking about what your defense is going to be almost since the
day you were arrested. Here's where we stand today. The elements of
murder, we'll go over that again. | usually talk about the elements of murder
when they're first arrested and explain how to do premeditation, deliberation
and how to get them first in this particular case.

I'll remind them what an element is and what the judge will be
asking them. Then it gets to the part where it asks whether they're intox —
under intoxications, and | usually say the judge is going to want to know if
you're drunk, high or stupid, and that's what that next part is.

And then -- then I'll explain to them the judge is going to ask
how old you are, how far you went in school. If you're concerned, you have
questions, I'll be standing right next to you. All you have to do is ask me.

And then depending on the judge, I'll explain that either the judge will read
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the -- the -~

THE COURT: Indictment.

THE WITNESS: - indictment or he'll ask you if on this day, you did
blah, blah, blah, and you'll have to say yes or no. And that's generally the
path that | take when I'm going through a guilty plea agreement.

BY MR. MACDONALD:

Q So you would say it's pretty likely that's exactly what you did in
this case as well?

A I've been saying the same thing for 17 years, so, yeah, likely
that's exactly how it went,

Q And you agree with the judge that you saw him multiple times.

Could you possibly estimate how many times?

A No.

Q Would it be more than a dozen?

A Probably.

Q S¢ if he said three or four, that's probably not correct?

A I don't think that's accurate. And also my team goes in as well.

| will send over my social worker to do a psychosocial history, to meet with
him, to get releases, to talk to him about his family. And sometimes there's
stuff maybe that my social worker needs to poke at, you know. So she'll go
over multiple times. My investigator will have gone over and had personal
discussions with him, aithough there was less in this case. We were really
spending a lot of time finding that Florr guy and attacking the -- his statement.

MR. MACDONALD: Nothing further, Judge.

MR. COLUCCI: Nothing further.
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THE COURT: | want to ask one additional question.

THE WITNESS: Sure.

THE COURT: | neglected to do so. | started to, but -- you said that
you had a pretty good relationship, discussion relationship with his family.

THE WITNESS:  Uh-huh.

THE COURT: In some cases, oftentimes individuals will ask time to
speak to their family before they'll enter into negotiations. Do you recall if
that was something that happened in this case?

THE WITNESS: | don't recall other than he asked to speak to his
mom. | know they were in contact, and | know | was talking to his family.
But they were really concerned about whether or not he was doing the right
thing, and | made sure that they understood, and | answ ered their questions.

THE COURT: So you conversed with them --

THE WITNESS: | had his permission to talk to them.

THE COURT: When you say doing the right thing, you're talking about
the plea?

THE WITNESS: Yes.

THE COURT: So you believe you conversed with --

THE WITNESS:  Well, | know | did.

THE COURT: -~ his family about it?

THE WITNESS: Oh, | know | did.

THE COURT: Okay. Okay. All right. Any questions as a resuit of
that?

MR. MACDONALD: No.

MR. COLUCCI: No.
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THE COURT: Okay. Ms. Craig, thank you so much. You may step
down.

THE WITNESS: You're welcome. Good to see you.

THE COURT: You, too.

MR. COLUCCI: We have no additional witnesses.

THE COURT: State?

MR. MACDONALD: No witnesses.

THE COURT: Do you want to argue?

MR. COLUCCI: Can we approach?

THE COURT: Sure.

[Bench conference - not transcribed]

THE COURT: Okay. Mr. Colucci, did you have any further argument?

MR. COLUCCI:  Your Honor, after our discussion at the bench, | am
just going to submit it on the pleadings.

MR. MACDONALD: The State concurs.

THE COURT: Okay. Mr. Gipson?

THE DEFENDANT: Yes.

THE COURT: Your petition for a writ of habeas corpus, at this point in
time, 1'm going to deny it on the two issues, the issue with respect to whether
or not there was sufficient information -- or investigation into -- into your
mental issue background. | believe that the Public Defender in this case
expended their resources with -- quite honestly, Ms. Craig is their top person
that handles those type of cases, so I'm very confident based on her
testimony here today that she did what she could, to the extent that she could

and used whatever information that she had to the extent that she could.
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As to any claims that you were coerced in your plea, | believe
that you understood your plea. |don't believe that Ms. Craig had coerced
you. And that's why | asked the questions whether or not you discussed it --
or she discussed it with your family and that you knew what you were doing.
It was in your best interest to enter into this,

You got a deal that was probably pretty favorable to you under
the circumstances; that it was -- | believe under those circumstances that she
was highly effective in obtaining that and that any advice that she had
addressed you with, | believe, was probably good advice. | believe also that
you knowingiy and freely and voluntarily entered into this piea under that
advice.

Also just as a quick caveat with regards to her representation
that she felt that motion to withdraw his plea should've been addressed with
another attorney to address those i Issues, 1 believe that she -- my questioning
her with respect to her addressing any issue that would have come to light
with her, she did so. | believe that she would have informed the Court if there
was any question of incompetency at the time of your plea,

And so kind of in a roundabout way, that issue, | believe, is
satisfied at this point, and | don't believe that any attorney would've been able
to bring in another case with that under those circumstances. So we address
that in kind of in a roundabout way. So for that reason I'm denying your
motion, sir. Good luck in your future. Okay? Al right.

Anything further from the parties?

MR. COLUCCI: No, Your Honor.
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THE COURT: I'm going to ask the State to prepare the motion -- |
mean, prepare the order.

MR. MACDONALD: Yes, sir.

THE COURT: Okay. Thank you. All right. We're off the record on

this.
[Proceedings concluded at 10:57 a.m.]

ATTEST: ! do hereby certify that | have truly and correctly transcribed the
audio-visual recording of the proceedin;i@’ihe above entitled case to the

best of my ability. U
N e ob

Renee Vincent, Court Recorder/Transcriber
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