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OPPM

Anthony A, Zmaila (NV Bar No. 2319)
Email: tony@aaznevada.com

Peter J, Goatz (NV Bar No. 11577)
Email; peterf@aaznevada.com
ANTHONY A. ZMAILA LIMITED PLLC
265 East Warm Springs Rd., Suite 100
Las Vegas, Nevada 89119

Telephone: (T02) 614-8500
Facsimile: (702) 614-8700

Attorneys for Larry L. Bertach, CPA & Assoctates, LLE, Special Master

DISTRICT COURT
CLARK COUNTY, NEVADA

VION OPERATIONS, LI.C, a Delaware
limited liahility company; and STRATEGIC
FUNDING SOURCE, INC., a New York

corparation,
Plaintiffs,
Y.

JAY L. BLOOM, an individual; CAROLYN 8,
FAREAS, an individual: EAGLE GROUP
HOLDINGS, LLC, a Nevada limited liability
company; A.D.D. PRODUCTIONS, LLLC, &
Mevada limited liabality company; ORDER
GG ENTERTAINMENT, LLC, a Nevads
limited hability company: DOES T through X:
and ROE CORPORATIONS I through X,

: Defendants.

JAY L. BLOOM, an individual; CAROLYN 8.
FARKAS, an individual; EAGLE GROUP
HOLDINGS, LLC, a Nevada limited Hability
company; ORDER 66 ENTERTAINMENT,
LLC, a Nevada limited liability company,

Counter-claimants,

V.

VION OPERATIONS, LLC, a Delaware
limited liability company; and STRATEGIC
FUNDING SOURCE, INC., a New York

corporation,

Counter-defendants.

[ ETRE E.'I'ili"!-nlj_]

Electronicaly Filed |
03M8/2013 05:10:08 PM

Qo+ oen

CLERK OF THE COURT

Caze No. A-11-646131-C
Dept. XXVI

SPECIAL MASTER'S OPPOSITION TO
MOTION TO DISQUALIFY LARRY
BERTSCH AS SPECIAL MASTER,
STRIKE THE SPECIAL MASTER'S
REPORTS FROM THE RECORD AND
FOR MONETARY SANCTIONS

PA 0152



13
16
17
18
19
20
21
22

24
25
26
27
28

JAY L. BLOOM, an individual;
CAROLYN S. FARKAS, an individual;
EAGLE GROUP HOLDINGS, LLC, a
Mevada limited liability company;
ORDER 66 ENTERTAINMENT, LLC, a

MNewvada limited liability company,
Third-Party Plaintiffs,

V.

LOUIS VENTRE, an individual;
ANDREW REISER, an individual;

' STRATEGIC FUNDING SOURCE, INC.,
'a New York corporation; STRATEGIC

CAPITAL MANAGEMENT, LLC, a New
York limited liability company; STACEY
SCHACTER, an individual; BARBARA
ANDERSON, an individual; DOES 1
through X; and ROE CORPORATIONS I
through X,

Third-Party Defendants.

KEITH BURHDOFF, an individual:
CLIFF STOUT, an individual; MARK
HELLNER, an individual; JAMES
ELODT, an individual: JESSICA
GUYER, an individual; JOE
RANDAZZO, an individual; KEITH
COOPER, an individual; KRIS
THONDAPU, an individual; 1.3,
MARLOW TRUST, JOHN C.
MORGANDO and APRIL MORGANDO
as Trustees; MORGANDO FAMILY
TRUST, JOHN PETER MORGANDO as
Trusatee: RON LEWIS, an individual;
TRAVIS CUBLEY, an individual; JOHN
CHRIS MORGANDO, an individual;
GLENDA TUTTLE, an individual:
ALBERT RAMIREZ, an individual;
HOWARD PUTEEMARN, an individual;
WARREN BEST, an individual; SUSAN
BEST, an individual; LARRY
DEMATTEO, an individual; PATRICK
O'LAUGLIN, an individual; SANDY
O'LAUGLIN, an individual; KEN
EEFALAS, an individual; TERRY
BOMBARD, an individual, TERRY
EROLL, an individual; BULLER
FAMILY HOLDINGS, LLC, a Nevada
limited liability company; GLEN

'TUTTLE, an individual; DAVID

101539-01/602568 2

PA 0153



14
11

13
14
15

16

24
25
26
27
22

ZACHARIAS, an individual; ZBROS
INVESTMENTS, a California
corporation; RON TULAK, an individual;
JOSEPH GEORGIANOC, an individual:
BARRY LEWISOHN, an individual;
VINNY MANNINO, an individual:
SANDRO CARNIVALE, an individual;
MICHAEL BREGAN, an individual; TIM
ALLEN, an individual:

LINDENMUTH & ASSOCIATES, INC.,
a Texas corporation: CARLOS
CARDENAS, an individual; and
BENSON RISEMAN, an individual,

Intervening Plaintiffs,

v,

VION OPERATIONS LILC, a Nevada
limited liability company; MHR FUND
MANAGEMENT, LLC, a Delaware
limited liability company; BARBARA
ANDERSON, an individual: STACEY
SCHACTER. an individual: DOES 1
through X; and ROE CORPORATIONS I
through X, inclusive,

Intervening Defendants,

Special Master Larry L. Bertsch, CPA & Associates, LLP (“Special Master™) files
this Opposition to Motion to Disqualify Larry Bertsch as Special Master, Strike the
special Master's Reports from the Record and for Monetary Sanctions (“Motion™)?
(“Oppozition™).

This Oppesition is made and based on the papers and pleadings on file, the attached
memorandum of points and authorities, together with such other and further evidence

and argument as may be presented and considered by this Court at any hearing on this

matter.

* On March 12, 2013, Intervening Plaintiffs untimely filed their joinder to the Motion
in violation of EDCR 2.20{d). Special Master moves the Court for an order striking the
joinder as untimely. To the extent that such relief is denied, and the joinder is
permitted, at some point, to become a stand-alone motion, Special Master requests that
the Court consider this Oppoesition in reeponse. Additionally, Vion has demanded out of
state intervenors to post security for costs. NRS 18.130. To date, intervencrs have
failed to comply with the demand.

2
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| Points and Authorities

I. Introduction
Defendants Jay Bloom, Carolyn Farkas, Eagle Group Heldings, LLC, A.D.D.

Productions, LLC and Order 66 Entertainment, LLC {("Defendants”) throw nothing
more than metaphorical spaghetti against the wall to see what will stick, Defendants
make sericus and unsubstantiated claims against Special Master in their first effort to

have Special Master disqualified. The most egregious of the claims made is that Special

L I = T L. - I &

Master was controlled by Lionel Sawyer & Collins ("LSC") and rendered a report
9 || written by L3C. Naothing could be further from the truth.

10 Special Master did not engage in any conduct or treat the parties any differently.
i1 || The disclosure of documents by Special Master, Special Master's regular oral reporting
12 || to the Court and the parties, and the regular detailed reporting of its activities in the
13 || four joint fee applications show that Defendants’ Motion is without merit.

14 Despite the horrible allegations made by Defendants, Defendants have waived any
15 ||right to complain about Special Master's Final Report by failing to object to it in a
16 | timely manner. Defendants have also waived their right to seek recusal by bringing

17 || their Motion five months after the alleged disqualifying event was disclosed. And,

18 ||even if Defendants’ resting on their laurels had not occurred, they have failed to
19 ||demonstrate why recusal is warranted give the fact that (1) Special Master's work is
20 ||completed; (2) Mr. Bertsch's relationship with L5C ended well before the Final Report
21 ||was filed; and (3) Defendants cannot identify how Special Mazter’s Final Report is
22 ||biased or prejudiced. In fact, as to the last poing, Defendants do not even try to prove
23 ||that Special Master's report is inaccurate or incorrect.

24 The guestion at the heart of Defendants’ Motion is “Did all of this alleged improper
25 'activit-:.r bias or prejudice Special Master in rendering the Final Report™ The answer to
26 || the question is most decidedly and emphatically “No.” As such, Defendants’ Motion

27 || must be denied.

LTRSS E R :':HH_?:
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1 Finally, Special Master opposes Defendants’ alternative relief to depose Mr. Bertech

¥

and to conduct a forensic examination of the hard drives of Mr. Bertach and his counzel

3 || beeauge Defendants have not made any showing that either relief is warranted. Special
4 || Master requests this Court deny Defendants’ baseless Motion with prejudice,
Il. Statement of Facts

The Court iz intimately familiar with the facts of this case relating to Special

Master's appointment, the reports made to the Court, and Defendants repeated

20 =d Oh WA

attempts to sanction Vion's counsel. Special Master only highlights for the Court
@ ||cartain relevant facts relating to Defendants” Motion.

10 A. Alleged Disqualifying Event

11 In July, 2011, Mr. Bertsch retained LSC to assist with a matter before the Nevada
12 || Department of Taxation. Mr. Bertsch selected LSC based on its expertise in state tax
13 | iszues. The tax matter, handled by William McKean in L5C's Reno office, was resolved
14 Iby November 7, 2011, LEC last performed services to Mr. Bertzch in the tax matter in
15 || January 2012. Mr. Bertsch believed that the tax matter, and his relationship with
16 || LSC, ended shortly after November 7, 2011.

17 B. Special Master's Appointment and Activities

18 On September 22, 2011, Vion and Strategic Funding Source, Inc. ("Strategic”) filed
19 ||a counter-motion for the appointment of Larry Bertsch as Special Master. Attached as
20 || Exhihit 32 iz Mr. Bertsch’s curriculum vitae, rate sheet, and a list of previous
21 ||appointments, VION 000299 — VION 000304, Vion and Strategic’s request {o appoint
22 ||Mr. Bertach as Special Master was otherwise pithy and focused almost exclusively on
23 || the tasks to be completed by Special Master.

24 On September 27, 2011, Defendants filed "Reply in Support of Application for
25 || Temporary Restraining Order and Motion for Preliminary Injunction and Opposition to
26 || Plaintiffs’ Countermotion for Temporary Hestraining Order/Preliminary Injunction.” In

27 || their reply, Defendants stated:
23
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fendants] do not object to the appointment of Mr. Bertsch as a
Special Master as long as Plaintiffs bear the expense associated with
hi= appointment.

Reply at 23:18-19. Defendants’ only coneern to the appointment of Special Master was
wha should pay.

On September 30, 2011, the Court conducted a hearing on whether to appoint a
gpecial master and whether Mr. Bertasch should be that special master. The Court
stated:

A couple of gueations, then I think everybody agrees we need to know
what happened to the money, and the Court, as I have said, not only
because they have given me information about Mr. Bertsch in the — in
the pleadinlgga and the affidavits, but because I have personal
knowledge of Mr. Bertsch, | feel very comfortable that he is a person
that can give us the information that we all need, all parties. .

Tr. Hr'g on September 30, 2011 at 62:4-10. Defendants never objected or requested

they be allowed to inquire as to the gualifications or relationships of Mr. Bertsch and

‘were content with following the Court's recommendation,

On October 10, 2011, the Court entered its Order (“Appointment Order”),
appointing Larry L. Bertsch CPA & Associates, LLP ag special master.

On November 2, 2011, Special Master filed “Preliminary Report of Special Master.”
In the report, Special Master noted that it was missing many relevant documents and
requestad instructions on how to proceed.

On November 4, 2011, the Court conducted a hearing on the Preliminary Report. At
the hearing, both Vion and Strategic's counsel and Defendants' counsel praised the
work done by Special Master and requested that Special Master continue with its
work.

On November 23, 2011, the Court entered its Order on Special Master's Status
Check. The order, among other things, required the parties to disclose additional
information to Special Master.

On December 22, 2011, the Court conducted a hearing on compliance with the
November 23, 2011 order. At that time, Special Master's counsel reported a working

o
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relationship with Vion and Strategic’s counsel and with Ventre's counsel and Murder

Inc.'s counsel. Tr. Hr'g on December 22, 2011 at 6:2-9 and 8:10-9:6. Special Master's
counsel also reported that:

... From what we found vesterday, it has become clear or
becomes clearer that not enly have documents not been
produced on the Bloom side — I'm sorry, on the Bloom
gide, but there are other documents out there, A
continued investigation would reveal the strength of the
influence of Mr. Bloom over what i hecoming clear to us
te be an enterprise with Murder, Inc, . ..

Tr. Hr'z on December 22, 2011 at 3:21-10:2. In response to the statement, Bloom's
counsel detailed the information provided by Bloom:

. . . I think there’s just a miscommunication here. We —
Mr. Bloom has sent in regards to the documents he e-
mailed on November 30th to Mr. Bertsch and Mr. Zmaila
that detailed all of the documents that he has produced in
this case. ...

Mr. Bloom, in his November 30th e-mail, listed all the
documents that he haz produced and all the documents
that he has sent to the Special Master, over three pages,
tax returns, corporate documents . . . He says [ have not
received notice of any specific documents required from
vour office. 1 will supplement the documents provided
with the bank statementz, which he did., still needed
immediately upon the receipt of same.

Mr. Bloom required any additional document the Special
Master needed, let him know. He gave him everything he
had and didn't get any correspondence. He gave him the
six months of the bank statements for each of the
corporate entities. And every single document that he
had, I don't know what else is there that's out there. If
there’s anything that they know that’s out there that
they're requesting, Mr. Bloom will provide it. He's been
extremely cooperative with Mr. Zmaila and
Mr. Bertsch's office. He ce’d me on all those e-mails.
He's heen in their office and he's talked with them.

Tr. Hr'g on December 22, 2011 at 11:19-23; 12:7-26. (emphasis added).

Special Master outright praised Bloom during the hearing. He stated:
Your Honor, | would like to say I appreciate the cooperation that
Mr Ventre and Mr. Unger in helping us when Mr. Ventre's not there

and Mr, Bloom. They're all tryving. It just becomes a little difficult. So
I would like to say that.

Tr. Hr'g on December 22, 2011 at 11:19-23; 12:7-25. (emphasis added).
.
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Thereafter, the Court conducted hearings on February 9, 2012, and April 6, 2012 to

determine whether Special Master should file a final report. In the period between

|| hearings, the parties briefed the scope of what a final report would look like. Special

Master's Statement on Scope of Work Bequired by Appointment Order; Plaintiff Vien
Operations LLC's Memorandum re: Special Master. Eventually, the Court entered its
Order on Completion of Special Master’s Final Report on May 8, 2012 directing Special
Master to file a Final Beport.

On August 29, 2012, LSC disclosed its prier attorney-client relationship with
Mz, Bertsch.

On October 18, 2012, Special Master filed “Final Report of Special Master,” On the

same day, only hours later, Defendants filed “Motion to Disqualify and for Sanctions”

‘seeking to disqualify, not Special Master, but rather, Vion's counscl. In fact,

Defendants did not even bother serving the motion on Special Master.

On November 13, 2012, Special Master filed "Special Master's Motion (1) to Quash
Notices of Deposition; and (2} for Protective Order on an Ex Parte Application for Order
Shortening Time” asking the Court to intervene and protect it from the discovery
activities of Defendants initiated on October 19, 2012,

On November 21, 2012, the Court conducted a hearing on Special Master's motion

‘and Defendants motion to disqualify counsel. On January 2, 2013, the Court entered

ite Order Graniing tn Part Special Master’s Motion (1) To Quash Nalices of Deposition;
and (2) For Protective Order on an Ex Parte Application for an Order Shortening Time
{“Protective Order”) limiting the production requested by Defendants:

to a request for all writings, emails, correspondences, and documents
related to this case between Special Master and his counsel, and their
employees, and Vien Operations, LLC and Strategic Funding Source,
Inc. and their counsel, Lionel Sawyer & Collins, for the period between
August 1, 2011 and December 17, 2012.

Protective Order at 4:14-18,
Pursuant to the Protective Order, and an agreement between Special Master and
Defendants, Special Master produced 440 pages of emails, letters, and attachments
=B -
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responsive to the Protective Order. Special Mastor informed the Court of its initial
producticn. Special Master's Notice of Compliance with Order Granting in Part Special
Master's Motion (1) to Quash Notices of Deposition and (2) for Protective Order on an
Ex Parte Application for an Order Shortening Time. Subsequent to the initial
production, Special Master made two supplemental disclosures, Exs. A and B
iattachments omitted).

On February 12, 2013, Defendants filed the instant Motion. On the same day,
Special Master filed “Motion for Order: (1) Accepting Special Magter's Final Report:
and (2) Discharging Special Master” having received no objections to his Final Report
within the time frame required by NRCP 53.

lll. Special Master Disclosed All Responsive Documents as Ordered

Defendants correctly point out that Special Master carefully selected the limited
documents it was required to produce in response te Defendants subpoena as limited
by the Court’s Protective Order. This should come as no surprise to Defondants because
of the motion practice surrounding the requests in the first place. Further, Special
Master and Defendants agreed that the production did not need to include, at least
initially, attachments and enclosures to emails and letters in order to more effectively
forus the production on documents relevant to Defendants™ investigation, Ex. C. The
parties agreed, however, that Defendants could make a separate request for any
attachments and enclosures, Subsequent to Special Master's initial disclosure,
Defendants made a request for attachments and for the original form of an email.
Special Master complied with Defendants’ requests and made two supplemental
disclosures. In total, Special Master produced 440 pages of emails, letters, and
attachments to Defendants,

As part of the agreement regarding production, Defendants also agreed that Special
Master did not have to produce discovery previously disclosed by Plaintiffs nor papers

served by Plaintiffs in this matter. This arrangement was needed because, unlike

101 39-01/6E 2568 2
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Defendants, Plaintiffs routinely served discovery disclosures, responses, and papers on
Special Master, As such, those items were not produced.

Special Master is acutely aware of the possible penalties for failure to comply with
an order of the Court. Special Master, and his counsel, properly produced all of the
documents and information responsive to the Protective Order despite Defendants’
kald assertions. Every production was made pursuant to NRCP 45 which requires that
documents be produced “as they are kept in the usual course of business.” NRCP 45(d).
And if Special Master claimed a privilege to an otherwise responsive document, Special
Master detailed sufficient information to allow Defendants to bring a motion before
this Court to resolve the dispute in the log accompanying the disclosure, NRCP 45(d).

It is highly offensive that Defendants would accuse officers of the Court of intentionally

I
withholding responsive information without some reasonable hasis for the allegation of

non-compliance. If Defendants’ believe Special Master has not complied with the
Court’s Protective Order, they should file a motion with this Court to decide the
matter. Otherwise, Defendants should keep their baseless accusations to themselves.
IV. Defendants Objections

Defendants complain? that the failure of Special Master to disclose Mr, Bertsch's
prior attorney-client relationship with LSC requires Special Master's recusal,
Defendants are incorrect.

A. Supreme Court Analysis Regarding Recusal of a Special Master

In Venetian Casino Resort, LLC, the Supreme Court dealt with the issue of whether
to strike a special master's report from the record based an alleged impropriety and

whether such alleged impropriety required recusal. There, the district court, in a

* Defendants also claim to have “testified” in this matter regarding what they would or
would not have done should the prior attorney-client relationship have been disclosed,
Second Mot. to Disqualify at 4:20-22. Special i‘l&st&r, however, does not recall any one
of Defendants taking the stand, under ocath, to make such claims nor do Defendants
direct the Court's attention to such a statement. As discussed above, Defendants only
concern at the time of Special Master's appointment was who was to pay for Special
Master's services. Defendants made no attempt to inguire as to Mr. Bertsch's
qualifications or relationships at the time.

. 10 -
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mechanic’s lien case, appointed an attorney as a special master to preside and issue
reports regarding preferential liens, Venetian Casino Resort, LLC v. Dist. Ci., 118 Nev.
124, 41 P.3d 327, 329 (2002). The petitioners, Venetian Casino Hesort, LLC and related
parties, complained that the attorney's appointment was improper because the law
firm for which special master worked, represented four parties indirvectly related to the
litigation, Id. Petitioners alleged that because the special master worked for a firm
that represented parties to the case, in and of itself, created an impermissible conflict
of interest requiring the distriet court fo ignore her reports and remove her as special
master. fd. The Supreme Court ultimately held that the appointment itself was proper
and that the petitioners had waived any objection they had based on any alleged
conflict of interest. fd.

In reaching its decision on the propriety of the appointment of a special master in
Venetian Casino Resort, LLC, Supreme Court conducted a three part analysis. First,
the Court identified the permissible role of a special master in the specific action;
Second the Court identified the permissible time frame in which a party must object to
an appoimntment; and Third, the Court looked solely to the NCJC* for permissible
reasons for requiring recusal of a special master,

With respect to the permissible role of a special master, the Court stated

[n actions not before a jury, NRCP 53({b) authorizes referral to a special
maHLEr for “matters of account and of difficult computation of damages"
“upon a showing that some exceptional condition requires it
Refe:tral to a special master for lien foreclosure actions is specifically
authorized by NRS 108.239(5). Where matters of aceount are involved,
referral to a special master is only warranted if the matters are

“beyond the competence of a court,” ie., the matters are not simple,
would reach substantial proportions, or would consume an inordinate

amount of judicial resources. In all cases, referral to a special master is
only warranted when it is necessary, not merely when it is desivable.

Id. at 329 (footnotes omitted). The Court continued:

3 At the time of Venetian Casine Resort, LLC, a different version of NCJC was in foree.
NCJC 3(E), at the time Venetian Casino Resort, LLC was substantially the same as
NCJC 2.11. The analytical principles have not changed.

I
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This eourt has explained that “[m]asters are appointed “to aid judges in
the performance of specific judicial duties, as they may arise in the
progress of a cause,’ and not to place the trial judge into a position of a
reviewing court.”

Id. at 330 {footnotes omitted).
Other than arguing for limitations on the payment of a special master's fees and

costs, Defendants have not challenged the appointment?! of Special Master as an
impermissible referral to a special master,
With respect to the permissible time frame in which a party must object to an
appointment, the Court stated:
A pan( who wishes to object to the appointment of a special master
i

must so at the time of appointment, or within a reasonable time
thereafter, or elze its objection is waived,

Id. al 330 (footnotes omitted), and

If a parly has constructive or actual knowledge of potentially
disqualifying circumstances, but fails to object within a reasonable
amount of time, the objection is waived.

Id. at 330 (footnotes omitted).

The Court noted the longth of time the petitioners took to raise their objections
(eight months from her appointment; seven months from the district court’s reference
of issues). Jd. at 330-31. The Court held that the petitioners waived their rights with
respect to those matters already conducted. Id, at 331.

With respect to the permissible reasons for requiring recusal of a special master,
the Court first looked solely to NCJC Canon 3E(1). Jd. The Court quoted the Canon,
which, in relevant part, states:

(1) A judge shall disqualify himself or herself in a
pmceedling in which the judge’s impartiality might
reazonably be questioned, including but not limited to
instances where:

(b) the judge served az a lawyer in the matter in
controversy, or a lawver with whom the judge previously
practiced law served during such association as a lawver
concerning the matter....

* In Venetian Casino Resort, LLC, the Court did find an overly-broad referral.
217 -

]
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Id. The Court noted that the NCJC applies to special masters, Id.

The Court analvzed the alleged conflict of interest — four parties to the litigation
being represented by the same firm [or which the special master was also employed. Id.
The Court addrezsed the stake that the parties had in the outcome of the litigation. fdf.
The Court noted that their interest was only indirect as to three of the parties. Id. With
respect to the fourth, however, the Court stated that the party would have an interest
in the outcome of the proceeding, bui that such a potential conflict no longer existed
because the special master's firm discontinued its representation of that party. Id.
Thus, the Court found that the special master did not have to recuse herself from
performing duties as special master to the district court. fd.

B. Application of Venetian to this Case

The principles and analysis laid out by the Supreme Court require that this Court
first determine the role of Special Master in the action. This Court next determines if
the party alleging the conflict of interest waived its right to ohjeet,

Here, Defendants have waived their right to object to the Final Report by waiting
almost four months after the Final Report was filed, and over five months after LSC
disclosed the prior attorney-client relationship with Mr. Bersteh, to seek recusal of
Special Master, Defendants” Motion should be denied on this basis alone,

Finally, the Court determines the existence of a conflict under NCJC Canon 2.11% to
determine whether required is required. In its analysis, this Court should determine
the extent, if any, the alleged conflict has on the underlying litigation and the extent, if
any, the alleged conflict would have on the matters referred to Special Master.

However, even if the Court does not find that Defendants waived their right, the
Court should still deny their Motion because the alleged conflict of interest no longer

exists and there are no other tasks for Special Master to complete which would warrant

ite recusal.

5 The Supreme Court adopted the Revised NCJC and repealed the former NCJC as of
dJanuary 19, 2010, NCJC 2.11 1s the same as former NCJC 3(E).
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1. The Appointment is Permissible

In this action, Special Master was called upon to investigate and report on distinet
transactions and matters raised by the pleadings. No party objected to the scope of the
appointment, Defendants’ sole source of contention related to Special Master's
appointment was not to the appointment itself, but to the burden of payments.

2. Defendants Waived Their Right to Object

LSC disclosed its prior attorney-client relationship with Mr. Bertsch on August 29,
2012. Defendants did not take any action related to the information until hours after
Special Master filed “Final Report of Special Master” on October 18, 2012 when
Defendants filed their "Motion to Disqualify and for Sanctions” ("First Motion to
Dizsqualify”). In their motion, however, Defendants did not seek to have Special
Master disqgualified. Ratheor, Defendants sought to “disqualify the law firm of LIONEL
SAWYER & COLLINS as plaintiffs’ counsel in this case” and to have the “Court enter
sanctions against plaintiffs in the form of all fees and costs associated with bringing
[the] motion, as well as all (sic) for paymentfreimbursement of all fees and costs
assessed by the special master in this case.” First Mot. to Disqualify at 6:4-7, Not until

February 12, 2013, over five months after the disclosure, did Defendants move to

have Special Master forcibly recused.

Under the circumstances, Defendants have waived any right to object to the alleged
conflict of interest by unreasonably delaying for over five months after the alleged
disgualifying event took place to bring this Motion, As in Venetian, Defendants also
waited until Special Master had completed his Final Report before raising their

objection. This Court should find that Defendants have waived their right to object

| based upon their unreasonable delay in bringing this Motion.

3. The Alleged Conflict No Longer Exists
Even if this Court does not find a waiver of Defendants’ right to object, the alleged
conflict of interest does not require Special Master's recusal. Here, the alleged conflict

stems from a prior attorney-client relationship between Mr. Bertsch and LSC. As

<=
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shown from the Declarations of Rodney M. Jean and William J. McKean filed on
November 6, 2012, the matter for which the attorney-client relationship between
Mr. Bertzch and LSC had existed ENDED ON NOVEMBER 7, 2011.

In addition, and most importantly, Mr. Bertsch believed the atiorney-client
relationship ended before the rendering of the Final Report. Such alleged conflict no
longer exists, has not existed since the conclusion of the separate matter, and did not
exist during the time Special Master formulated and filed the Final Report. As
in Venetian, this Court must find Defendants’ objection moot given the present set of
facts which include that (1) no attorney-client relationship® exisis between Mr. Bertsch
and LSC, and (2) Special Master completed his tasks and filed a Final Report to which
no party has substantively objected.

Noting that the alleged conflict of which Defendants complain appears no different
than the conflict intentionally created by the association of Defendants’ co-counsel
Cotton Driggs Walch Holley Woloson & Thompson ("Cotton Driggs™) is worthy of the

Court's consideration. Special Master already disclosed Mr. Bertsch's relationship with

Cotton Driggs in "Special Master's Statement Regarding Defendants’ Motion to

Diggualify and for Sanctions” filed on November 5, 2012, Special Master reiterates that
Mr, Bertsch has a previous attorney-client relationship with Cotton Driggs. Defendants
should look in the mirror before secking the recusal of Special Master or demanding
sanctions against a party.

C. Special Master's Recusal Is Not Required

The extent of the alleged conflict on the underlying litigation and on the matters
referred to Special Master appears to be non-existent. In this action, Special Master
submitted, without substantive objection of any kind, both his Preliminary Report and
Final Report. Both reports respond to the primary objective of the Court in appointing

a special master: to aid the Court in determining “what happened to the money."

® Special Master notes that the attorney-client relationship never truly ends after
services are provided and cases closed. See NRPC 1.6; 1.9,

I 1, o
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1 Defendants allege the impact on the underlying arises from collusion and corruption

2 ||on the part of Special Master. However, Defendants offer no conerete evidence of
3 ||alleged collusion and corruption. They merely offer conjecture based on prior
4 || representation of Special Master by LSC.

5 Their speculation sounds something like: Special Master, long prior to the

f || appointment in this action, hired LSC to handle a state tax matter; Special Master and
7 || L8C conjured a plan to find work so that Special Master could recoup his payment of |
& |lattorney's fees to LSC; LSC exacted a quid quo pro quo for the arrangement, which
0 .{:UHEiHLHI.'i_ of Special Master concocting facts supporting Plaintiffs’ theory of the case.

i In other words, for a fistful of dollars, both Special Master and LSC risked their
11 || credibility and their entire careers so that Plaintiffs could not just present, but win at
12 || trial. The speculation is hardly plausible.

13 Defendants’ seeking recusal must stake their claim in either NRCP 53 or

14 [|NCJC 2.11 and ground the claim with facts.

15 1. Application of NRCP 53
16 Defendants cannot show some disqualifying fact exists as contained in NRCP 53:
17 1. A want of any of the gualifications prescribed by
o statute to render a person competent as a juror.
2. Consanguinity or affinity within the third degree to
19 either party.
20 3. SBtanding in the relation of guardian and ward, master
and servant, employer and elerk, or ?I‘iﬂﬁi al and agent to
21 either party, or being a member of the family of either
party, or a partner in business with either party, or being
22 security on any bond or obligation for either party.
23 | 4. Having served as a juror or been a witness on any trial
hetween the same parties for the same cause of action, or
24 being then a witness in the cause,
235 5. Interest on the part of such person in the event of the
- action, or in the main question involved in the action.
]
6. Having formed or expressed an unqualified opinion or
27 belief as to the merits of the actions.
28
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7. The existence of a state of mind in such person
evincing enmity against or bias to either party.

NECPT 53(a)2).

As to NRCP 53(a)(2){1), Defendants fail to identify the factor that would disqualify
Special Master as a juror. Presumably, 1 is grounded in NES 16.050, Grounds for
Challenges for Cause. Presuming further, Defendants suggest enmity against or bias to
either party. NRS 16.050(1)(g). However, a juror who expresses opinion, bias ov
prejudice if the juror declares that the juror would set aside previous opinions and keep
open mind until the evidence is complete. See, e.g. Boonsong Jitnan v, Oliver, 254 P.3d
623 (Nev, 2011); Snow v. State, 101 Nev, 439, 705 P.2d 632 (1985), cert. denied, 106
5.Ct. 1238, 475 U.S. 1031 (1986).

As to NRCP 53(a)(2)(2), Defendants fail to report that Special Master 1s related to a

party by blood or marriage.

As to NRCP 53(a}2)7), Defendants have not alleged a concrete enmity toward
Defendants. They are left with the fabrication of collusion and corruption of Special
Master. As demonstrated above, the fabrication is an illusion, presented az deceptive

construction not bazed in fact.

2. Application of NCJC 2.11
Defendants make no effort to show some disqualifving fact exists as contained in
NCJC 2.11. They cannot do so, NCJC 2,11 provides in pertinent part:

{A) A judge shall disqualifyr himself or herself in any proceeding in
which the judge’s impartiality might reasonably be questioned,
including but not limited to the following circumstances:

(1) The judge has a personal bias or prejudice concerning a party
or a party’s lawyer, or personal knowledge of facts that are in dispute
in the proceeding.

fﬂ,‘l The judge knows that the judge, the judge's spouse or
domestic pariner, or a person within the third degree of relationship to
either of them, or the spouse or domestic partner of such a person is:

{a) a party to the proceeding or an officer, director,
general partner, managing member, or trustee of a party;
{b) acting as a lawyer in the proceeding;

7 Defendants' confusingly cite to the federal counterpart of NRCP 53 in a portion of

their brief, which is substantially different than NRCP 53.
8 NRCP 53(a)(ZW7) mirrors NRS 16.060(1)(g) and is akin to NCJC 2.11,

i g 2
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(o) a person who has more than a de minimis interest that

1 could be substantially affected by the proceeding: or
(d) likely to be a material witness in the proceading.
2 (3} The judge knows that he or she, individually or as a
fiduciary, or the judge's spouse, domestic partner, parent, or child, or
3 any other member of the judpge’s family residing in the judge’s
household, has an ecomomic interest in the subject matter in
4 controversy or in a party to the proceeding.
{4) [Reserved.]
5 {(5) The judge, while a judge or a judicial candidate, has made a
pub].lc statement, other than in a court proceeding, ;|111:I1{:1a1 decision, or
6 opinion, that commits or appears to commit the judge to reach a

particular result or rule in a particular way in the proceeding or

7 controvers
{6} 'l¥1'u, Judge:
b {a) served a= a lawwver in the matter in controversy or was
associated with a lawyer who participated substantially as a
ks lawyer in the matter during such association;
(b} =served in governmental employment and in such
14 capacity participated personally and substantially as a lawyer or
public official concerning the proceeding, or has publicly
11 expressed in such capacity an opinion concerning the merits of
the particular matter in controversy;
12 (c) was a material witness concerning the matter; or
. (d)} previcusly presided as a judge over the matter in
13 another court.

14 [| NCJC 2.11{A).

15 Defendants have not implicated NCJC 2. 11{(AN2), (3), (4), (5) or (6). The nearest
16 ||coneceptual relationship between Defendants’ argument and NCGJIC 211 s
17 || NCJC 2.11{AM1): concepts of bias and prejudice. Again the demonstration above
18 ||illustrates the capricious nature of Defendants’ argument.

19 3. Defendants Fail to Show Bias or Prejudice

20 || Tellingly, Defendants, however, have not objected to Special Master's report. They
21 ||have not identified one statement, one sentence, or one word that evinces enmity
22 ||against Defendants or a bias favoring Plaintiffs. Their Motion must be denied.

23 Defendants main contention is that all of the communication diseussed above with
24 || Plaintiffs resulted in a report that contained part of the response to a question
25 || designed to elicit other matters presented in the pleadings: a subsection entitled "Ponzi
26 || Scheme.” Defendants cull out this one (1) subsection of the Final Report, which
27 || comprises four (4) short paragraphs, to suppert their claim that Special Master's Final
23 || Beport was unduly influenced by outside forces.

=18 -

13016125082

PA 0169



The allegedly offensive portion of the report states:

{7) Ponzi Scheme

(tenerically, a Ponzi scheme is a phony investment plan in which
monies paid by later investors are used to pay artificially high returns
to the initial investors, with the goal of atiracting more investors.
Alexander v. Compton (In re Bonham), 229 F.3d 750, 7569 n. 1 (5th
Cir, 2000),

The investment plan developed by Murder and Mafia, under the
apparent direction of Bloom, bears certain of the earmarks of a
Ponzi scheme. In this plan, investors in an unrelated venture,
Jekyvll & Hyde (early investors), were treated as negative equity. In
effect, investors in Murder and Mafia (later investors) were diluted by
the early investors.

Later investors can be subdivided. Certain of the later investors
allegedly sold their positions in the (Global transaction. In the global
transaction, upon the purported sale, Glebal obtained a superior
secured position to the non-selling investors. In effect, the later
investor's ((Global's) money was used to pay some but not all later
investors. In addition, Murder and Mafia established another tier of
later investors by means of a purported second offering.

One result of the note ereation and note trading among the investment
sroups allowed monies paid by later investors to pay artificially high
returns to the initial investors. The net result appears to have been to
create a capital etructure by which as much as 46% of Murder's income

would be diverted to the investment groups. Coupled with loans, and
the cash advances, Murder and Mafia could not survive,

Final Report at 19:24-20:16 (emphasis added).

Defendants argument that Special Master relied solely on Vion and its counsel for
information in formulating the Final Report is disingenuous and false. After
November 23, 2011, Special Master reported to the Court the documents that he was

missing from the parties. Subsequent to the December 22, 2011 hearing, additional

\information was obtained. Special Master then reported that he had all of the
documents and information needed to take the Preliminary Report to Final Report. At
the hearing on the scope of a Final Report, the Court did not order Special Master to
conduct additional discovery, nor were the parties ordered to turn over any further
information to Special Master, Rather, Special Master clearly notified the Court and

the parties that the Final Report would be baged on the information already provided.,
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Contrary to Defendants’ fiction, the facts show that not only was information
obtained from Bloom directly, Special Master obtained records from Murder Inc., the
Nevada Secretary of State, and Mr. Ventre. Special Master reported as much at the
hearings on December 22, 2011, February 9, 2012, and Apnl 5, 2012, The documents
and information relied upon in rendering the Final Report was reported to the Court
and the parties. Defendants' evidence of the absence of additional requests for
documents hy the Special Master after the November 23, 2011 order is not evidence of
a plot against them. It is evidence, in conformity with Special Master's stated position,
thal sufficient documents had been recovered or produced to render a Final Report.

The only nexus between Vien and Special Master that Defendants point to |
regarding the “Ponzi Scheme” portion of the Final Report appears to be the deposition
of Stacey Schacter conducted on October 4, 2012, Defendants’ connection containg a
fatal flaw - neither Special Master nor his counsel attended Mr. Schacter's deposition
and neither ever received or review the transcript of the deposition prior to rendering
the Final Report.

Importantly, Defendants do no refute the point raised by Special Master in the
“Ponei Scheme” section of the report. Defendants offer no evidence or analysis as
to why the suggestion is incorrect. To the contrary, they instead attach a portion of
the deposition transcript of Stacey Schacter who also believes Defendants’ actions
smacked of a Ponzi Scheme.

And, other than these paragraphs, the substance of which Defendants do not
challenge in any meaningful way, Defendants do not indicate any bias or prejudice
on the part of Special Master in the Final Report.

Defendants’ “big problem™ with the report appears much ado about nothing.

VI. Special Master’s Should Not Be Ordered to Repay Defendants
Special Master demonstrated above that Defendants' request for recusal is not

sustainable, As such there is no basis to return to Defendants the $4,167 they paid in

-2 -
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Special Master compensation for the work Special Master alveady performed.

Defendants request must be denied.
Wil. Defendants' State Half-Truths With Respect to Communication

Defendants have apparently shifted their argument, in part, from a conflict of

interest to a claim that Special Master worked too closely with counsel for the various
parties. Defendants base their claim on the 440 pages of documents produced by
Special Master. Defendants, however, do not cite, or even mention in passing, the
hundreds, if not thousand, pages of emails, letters, and documents produced by
Defendants. Nor do Defendants mention any of the meetings Special Master conductad
with Bloom and Ventre.

Defendants intentionally mislead this Court to bolster their vacuous argument. Of
the 440 pages of documents produced by Special Master, Defendants select certain
emails they allege show a pattern of behavior that influenced the outcome of the Final
Report to the determinant of Defendants. However, Defendants can only point to one
section of the Final Heport to support their contention.

Based on these communications, Defendants allege that Vion and LSC tainted the
Final Report. Defendants’ proverbial smoking gun is one email sent on October 2, 2012
between Special Master's counsel and Vien's counsel inviting comment on a draft
report. Special Master, however, never received any feedback from Vien's counsel
regarding the draft version of the report.

In fact, NRECP 53 recognizes Special Master's ability to circulate reports. The rule
states that “[blefore filing a report a master mav submit a draft thereof to counsel for
all parties for the purpose of receiving their suggestions. NRCP 53(g)(5). Special Master
did not send any further drafts out to counsel for comment having received no comment
to an early draft from Vion's counsel.

What Defendants have demonstrated is nothing more than the cooperation between
counsal in resolving issues, Special Master was tasked to gather information and

render a preliminary and final report to the Court. Special Master reasonably and

_91 -
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| ||appropriately enlisted the cooperation of not only Vion and its counsel, but that of

B2

Mr. Ventre and his counsel, bankruptey counsel to Murder Ine. and even Mr. Bloom,
3 || Contrary te Defendants’ position, several hearings (December 22, 2011; April 5, 2012}
oecurred with respect to Defendants’ production of documents.

Defendants’ argpument is misdirection at a perverse level. Defendants do not cite one
case, rule, or statute for the proposition that communication between counsel is

impreper or unethical. Tellingly, the Appointment Order did not prohibit

- IS I~ R TR -

ecnmmunications between Special Master's eounsel and counsel for the parties. Nor did
9 (| the Appointment Order prohibit communications directly between Special Master and
10 ||the parties or their counsel. Special Master made no attempt to hide any
11 ||communications between the parties. In fact, Special Master regularly informed the
12 || Court of its activities at various hearings. Special Master also detailed its activities as
13 || reported on the invoices attached to the four joint fee applications. Defendants were
14 ||certainly on notice of the communication that was ocourring between the parties and
15 ||counsel and have no right to complain, after the filing of the Final Report, to such
16 || communication.
17 || VIIl.  Special Master and Counsel Should Not Be Subjected to a
18 Deposition
19 The Court's Protective Order was clear in finding that Defendants showed no basis
20 || for subjecting Special Master's counsel to a deposition. Nothing has changed in the
21 || present Motion to justify a different result,
22 With respect to Defendants’ request to depose Special Master, Defendants have not
23 ||made an adequate showing. First, Special Master explained above that Defendants
24 || have waived any right to object to the Final Report, have failed to show any actual bias
25 [lor prejudice in the Final Report, and Special Master has completed its duties to the
26 || Court. Defendants point to no rule or statute or case which would require Special
27 || Master to disclose his private and prior attorney-client relationship with LSC. Because
28
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Defendants’ Motion should be denied, there is no reason to permit Defendants to
depose Mr. Bertach.

Second, the answer to most of Defendants’ questions has been answered by the
disclosures. Specifically, Special Master has disclosed the extent and nature of its
conversations with LSC in the 440 pages produced and the detailed reporting given to
the Court. Special Master and its counsel’s declaration show that LEC never provided
feedback regarding the Final Report prior to its filing and that they neither received
nor reviewed Mr. Schacter's deposition prior to the filing of the Final Report.

Ag to undisclosed financial velationships of other parties not involved in this cage,
such information would have little probative value and has no bearing on the outeome
of recusal if the Court believes the Motion should not be denied outright. Again,
Defendants were not ever concerned with Mr. Bertsch's qualifications or his former or
current relationships throughout this case until now. Impeortantly, they have not shown
that the report i1s inaccurate or incorrect in any way. Their only complaint is the
section entitled “Ponzi Scheme.”

Finally, as to why Mr. Bertsch did not voluntarily disclose his private attorney-
client relationship, Mr. Bertsch believed the matter had concluded, that the
relationship would have no bearing on his work, and that no rule or statute required
the disclosure,

As to Defendants’ continued fishing expedition, the reports circulated internally are
protected by work product and attornev-chient privilege. LSC never responded to
Special Master's request for comment; and the production was made as of the time it
was ordered.

Defendants’ of course could prove that the report is inaccurate by using their own
expert or moving for summary judgment. Defendants of course, have done neither.

Their Motion should be denied.
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X. Conclusion
Special Master requests that this Court deny Defendants' Motion and enter an

order:

(1) quashing the notice of deposition directed at Special Master;

(2} striking Intervening Plaintiffs fugitive joinder;

(3) finding that Defendants' waived their objections by unreasonably delaying the
recusal of Special Master: and

(4} denying Defendants’ additional requests for relief.

Dated this 18th day of March, 2013.

ANTHONY A. LIMITE

Anthony A, Zmaila Bar No. 2319)
Peter J AGoatz (N¥ Bar No. 11577)
266 East Warm Springs Rd., Sdite 100
Las Vegas, Nevada 89119

Attorneys for Largr L. Bertsch, CPA &
Assoctales, LLP, Special Master
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Certificate of Service
I hereby certify that, on the date and time of the electronic service, a copy of the
foregoing Special Master's Opposition to Motion to Disqualify Larry Bertsch as
Special Master, Strike the Special Master's Reports from the Record and for
Monetary Sanctions was sent via electronic means to the following at their last
known email addresses, pursuant to EDCR #.05({a):
Name Email Address

See attached

[ hereby certify that on 18th day of March, 2013, | deposited in the 1.5, Maail,
correct postage prepaid, a true and correct copy of the foregoing Special Master's
Opposition to Motion to Disqualify Larry Bertsch as Special Master, Strike

the Spuéinl Master's Reports from the Record and for Monetary Sanctions to

the following at their last known address;

Louis Ventre
3640 Belveders Park Lane
Las Vegas, Nevada 89141

%faﬂ&\@&%ﬁ

£ emplovee of

Anthony A, Zmaila Limited PLLC
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