SUPREME COURT
OF
NEvADA

(0) 19474 <&

IN THE SUPREME COURT OF THE STATE OF NEVADA

IN THE MATTER OF THE PROPOSED ' ADKT 0511
AMENDMENTS TO NRCP 16.1, ’
16.1(b)(1), AND 16.1(e)(1) AND (2). F E L

MAY 06 2016

RULE 1 6.1 AND SUPPLEMENT TO DRAFTER’S NOTE

WHEREAS, on December 17, 2015, the Hon. James Hardesty,
Justice and the Hon. Mark Gibbons, Justice filed a petition in this court
seeking the amendment of Nevada Rule of Civil Procedure (NRCP) 16.1
and supplement to Drafter’s Note; and |

WHEREAS, this court solicited comment from the bench, bar,
and public on the proposed rule amendments and conducted a public
hearing on the matter on January 25, 2016; and

WHEREAS, this court has determined that amendment of
NRCP 16.1 and supplement to Drafter’s Note is warranted; accordingly,

IT IS HEREBY ORDERED that NRCP 16.1 and the
supplement to Drafter’s Note shall be amended and shall read as set forth
in Exhibit A. |

IT IS FURTHER ORDERED that these amendments shall be
effective 60 days from the date of this order. The cjle.vrk of this court shall
cause a notice of entry of this order to be published in the official
publication of the State Bar of Nevada. Publication of this order shall be
accomplished by the clerk disseminating copies of this order to all

subscribers of the advance sheets of the Nevada Reports and all persons

o~ 24|




and agencies listed in NRS 2.345, and to the executive director of the State
Bar of Nevada. The certificate of the clerk of this court as to the
accomplishment of the above-described publication of notice of entry and
dissemination of this order shall be conclusive evidence of the adoption

and publication of the foregoing rule amendments.

Dated this (™ day of May, 2016.
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cc:  Laurence P. Digesti, President, State Bar of Nevada
Kimberly Farmer, Executive Director, State Bar of Nevada
Clark County Bar Association
Washoe County Bar Association
First Judicial District Bar Association
Administrative Office of the Courts
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EXHIBIT A

AMENDMENT TO NEVADA RULE OF CIVIL PROCEDURE 16.1 AND -
SUPPLEMENT TO DRAFTER’S NOTE ’

RULE 16.1. MANDATORY PRETRIAL DISCOVERY
REQUIREMENTS

[Applicable to all civil cases except proceedings in the Family

Division of the Second and Eighth Judicial District Courts and .

domestic relations cases in the judicial districts without a _famiiy
division.] |
(a) Required Disclosures.

(1) Initial Disclosures. Except in procéedings exempted or to the
extent otherwise stipulated or directed by order, a party must, without |
awaiting a discovery request, provide to other parties:

(A) The name and, if known, the address and telephone
number of each individual likely to have information discoverable under Rule
26(b), including for impeachment or rebuttal, identifying the subjects of the
information; | o |

(B) A copy of, or a description by category and location of, all
documents, data compilations, and tangible things that are in the possession,
custody, or control of the party and which are discoverable under -Rule 26(b);

(C) A computation of any category of damages claimed by the
disclosing party, making available for inspection and copying as under Rule
34 the documents or other evidentiary matter, not privileged or pr'otectVed_
from disclosure, on which .such computation is based, including materials

bearing on the nature and extent of injuries suffered; and
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(D) For inspection and copying as under Rule 34 any insurance
agreement undér which any person carrying on an insurance busir_llgss may
 be liable to satisfy part or all of a judgment which may be entered in the
action or to indemnify or reimburse for payments made to satisfy the
judgment and any disclaimer or limitation of coverage or reservation of rights
under any such insurance agreement. ‘
These disclosures must be made at or within 14 days after the Rule 16. 1(b) '
conference unless a different time is set by stlpulatlon or court order, or
unless a party objects during the conference that initial disclosures are not
approprlate in the circumstances of the action and states the objectlon in the
Rule 16.1(c) case conference report. In ruling on the objection, the court must ‘
determine what disclosures—if any—are to be made, and set the time for
disclosure. Any party first served or otherwise joined after the Rule 1'6.1(b) -
conference must make these disclosures within 30 days after being served or
joined unless a different time is set by stipulation or court order. A party
must make its initial disclosures based on the information then.reasonab‘ly
available to it and is not excused from making its disclosui'es because 1t has
not fully completed its investigation of the case or because it challenges the
sufficiency of another party’s disclosures or because another party has not
made its disclosures. |

. (2) Disclosure of Expert Testimony. |
(A) In addition to the disclosures required by paragraph (1)‘,' a

party shall disclose to other parties the identity of any personv thmayf. be
used at trial to present evidence under NRS 50.275, 50.285 and 50.305. |
B) Except as otherwise stipulated or directed by the court, this
disclosure shall, with respect to a witness who is retained or specially

employed to provide expert testimony in the case or whose duties as an
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employee of -the party regularly involve giving expert ‘testimony, be. -
accompanied by a written report prepared and signed by the Witnéss_. The
court, upon good cause shown or by stipulation of the parties, may relieve a
party of the duty to prepare a written report in an appropriate case. The
report shall contain a complete statement of all opinions to be expressed and
the basis and reasons therefor; the data or other information considered by
the witness in forming the opinions; any exhibits to be u'sed as a summary ofj
or support for the opinions; the qualifications of the witness; including a list i
of all publications authored by the witness within the preceding 10 years; thé |
compensation to be paid for the study and testimony; and a listing of ény
other cases in which the witness has testified as an expert‘at'tria‘l or _byv
deposition within the preceding four years. ,
Unless otherwise stipulated or ordered by the court, if the witness is
not required to provide a written report, the initial disclosure must state‘the s
| subject matter on which the witness is expected to present evidence unde;rl
NRS 50.275, 50.285 and 50.305; a summary of the facts and opinions to which
the witness is expected to testify; the qualiﬁcatiohs of that witness to present
evidence under NRS 50.275, 50.285 and 50.305, which may be satisfi'ed by the
production of a resume or curriculum vitae; and the corripen’saﬁdn Q.f the
witness for providing testimony at deposition and trial, which is satisfied by
production éf a fee schedule. | | :
|  (C) These disclosures shall be made at the times and in thé»
sequence directed by the court. | _
(1) In the absence of extraordinary circurﬁstances, ‘and
except as other—wise provided in subdivision (2), the court shall direct that the

disclosures shall be made at least 90 days before the discovery cut-off date.
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(ii) If the evidence is intended solely to.contradict or rebut |

evidence on the same subject matter identified by another party under

paragraph (2)(B), the disclosures shall be made within 30 days ’afteri,the
disclosure made by the other party. This later disclosure deadline does not
apply to any party’s witness whose purpose is to contradict a portion of
another party’s case in chief that should have been expected and ant‘ic_ipated'
by the disclosing party, or to present any opinions outside of the scope of
another party’s disclosure. | ,

(D) The parties .must supplefnent_ these »Idis'clpsures When
- required under Rule 26(e)(1). | |

(3) .Pretrial Disclosures. In addition to the disclosufés reciuiredﬂ

by Rule 16.1(a)(1) and (2), a party must provide to other parties the following
information regarding the evidence that it may presénkt'at trial, including
impeachment and rebuttal evidence: | | |

(A) The name and, if not previously provided,rthe address and.
telephone number of each witness, separately identifying - those whom the -
party expects to preaent, those witnesses who have been sabpoenaed% for‘trial,'
and those whom the party may call if the need arises; |

(B) The designation of those witnesses whose vtest‘imony 18
eXpectAed to be presented by means of a deposition and, if not taken
stenographically, a transcript of the pertineht portions . of the deposition -
testimony; and |

(C) An apprbpriate identification of each document or other
exhibit, including summaries of other evidence, separately identifying those
which the partyr expects to offer and those which the party may offer if the

need arises.
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Unless otherwise directed by the court, these disclosures must be made at’
least 30 days before trial. Within 14 days thereafter, unleés a different time -
is specified by the court, a party may serve ‘a list disclosing (1) .any objections
to the use under Rule 32(a) of a deposition designatéd byb. another party u‘fﬁder'
subparagraph (B), and (ii) any objection, together with the grounds th_erefor,
that may be made to the admissibility of materials identified under
subparagraph (C). Objections not so disclosed, other than objectionsfunder‘_
" NRS 48.025 and 48.035, shall be deemed waived unless excused by the court
for good cause shown. | | S
| (4) Form of Disclosures. Unless the court orders otherWiSé, all
disclosures under Rules 16.1(a)(1) through (3) must be made in Writin‘g, ‘
signed, and served.
(b) Meet and Confer Requirements.
(1) Attendance at Early Case Conference. Unless the case 1s
in the court annexed arbitration program or short trial program, Withifi 30
days ‘after [filing] service of an answer by the first anéwerihg defendant, and
thereafter, if requested by a subsequent [appearing] answering party, the
parties shall meet in person to confer and consider the nature and basis of
their claims and defenses and the possibilities for a prompt settlement or
resolution of the case, to make or arrange for the disc_losures'vrequire‘d by
subdivision (a)(1) of this rule and to develop a .discovery plan pﬁr’suant» to
“subdivision (b)(é). The attorney for the plaint’if'f‘ shall designate the time and
place- of each meeting which must be held in fhe county where the action was
filed, .unless the parties agree upon a different location. The attorhey_s‘ may
agree to continue the time for the case conference for an additional period_ of
not more thaﬁ 90 days. The court, in its discretion and for good céuse shown,

- may also continue the time for the conference. Absent compelling ahd -
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extraordinary circumstances, neither the court nor the parties may extend

the time to a [day] date more than 180 days after an [&ppeall&nee] answer C

is served by the defendant in question. |
| Unless otherwise ordered by the court or the discovery commissioner,
parties to any case wherein a timely trial de novo requ‘est has beén filed
subsequent to an [arbitration;] arbitration need not hold a further [m
persen] in-person conference, but must file a joint case conference ‘report_' a
pursuant to subdivision (c) of this rule within 60 days from the date of the de
novo filing, said report to be prepared by the party requesting the trial de’ P
novo. " |
(2) Planning for Discovery. The parties  shall develop a
discovery plan which shall indicate the parties’ View:s b'arid proposals
concerning: | |
(A) What changes should be made in the timing, form, or
requirement for disclosures under Rule 16.1(a), including a statement a‘s to
when disclosures under Rule 16.1(a)(1) were made or will be made; | |
(B) The subjects on which discovery may be nee‘de‘d, when
discovery should be completed, and whether discovery should be conducted in
phases or be limited to or focused upon particular issues; |
(C) What changes should be made in the .li’mitations_‘ on
“discovery imposed‘ under these rules and what other limitations should be -
imposed; | | o
(D) Any other orders that should be entered by the court under =
Rule 26(c) or under Rule 16(b) and (c); and "
(E) An estimated time for trial.
(c) Case Conference Report. Within 30 days after eech :case

conference, the parties must file a joint case co_nference report or, if the

ADKT 511 EXHIBIT A PAGE 6



parties are unable to agree upon the contents of a joint report, each party
must serve and file a case conference report which, either as a joint or
individual report, must contain: |

(1) A brief description of the nature of the action and each claim for
relief or defense; | |

(2) A proposed plan and schedule of any additional discovery
pursuant to subdivision (b)(2) of this rule; |

(3) A written list of names exchanged pursuant to sﬁbdivision ‘
(a)(1)(A) of this rule;

(4) A written list of all documents provided at or as a result of the
case conference pursuant to subdivision (a)(1)(B) of this rule;

(5) A calendar date on which discovery will close;

(6) A calendar date, not later than 90 days before the close of
discovery, beyond which the parties shall He precluded from filing motions to
amend the pleadings or to add parties unless by court order;

(7) A calendar date by which the parties will make eXpeft.
disclosures pursuant to subdivision (a)(2), with initial disclosures to be made
not later than 90 days before the discovery cut-off date ‘ahd- rebuttal
disclosures to be made not later than 30 days after the initial disclosure of
experts; | ‘ |

(8) A calendar date, not later than 30 days after the disqovery cut
off date, by which dispositive motions must be filed; |

(9) An estimate of the time reqﬁired for trial; and

(10) A statement as to whether or not a jury demand has been
filed. | o
After any subsequent case conference, the ’parties must supplement, but need

not repeat, the contents of prior reports. Within 7 days after service of any
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case conference report, any other party may file a responsethereto ijecting
to all or a portion of the report or adding any other matter which ié Illécessafy. |
to properly reflect the proceedings occurring at the case conference. |
(d) Discovery Disputes. |
(1) Where available or unless otherwise ordered by the court, all
discovery disputes (except those presented at the pretrial conference or trial) -
must first be heard by the discovery commissioner. |
(2) Following each discovery motion before a discovery

commissioner, the commissioner must prepare and file a report with the

commissioner’s recommendations for a resolution of each unresolved dispute.

The commissioner may direct counsel to prepare the report. The clerk of the
court shall forthwith serve a copy of the report on all parties. Wiﬁhih 5 days
after 'being served with a copy, any party may serve and file: Writteh
objections to the recommendations. Written authorities may be filed with an
objection, but are not mandatory. - |

(3) Upon receipt of a discovery commissioner’s report and any
objections thereto, the court may affirm, reverse or modify the commissibner’s
ruling, set the mattef for a hearing, or remand the matter to ﬁhe'
commissioner for further action, if necessary.

(e) Failure or Refusal to Participate in Pretrial Discovery;

Sanctions. |

(1) If the conference described in Rule 16.1(b) is not held within
180 days after [am—appearanee] service of an answer by a defendant, thev '
case may be dismissed as to that defendant upon motion or on the cdurt’s own
initiative, without prejudice, unless there are compelling and extraordinary

- circumstances for a continuance beyond this period.
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(2) If the plaintiff does not file a case confe_re(nc'e"r report within 240
"days after [an-appearanee] service of an answer by a defendant, the case
may be dismissed as to that defendant upon motion or on the court’s own
Initiative, without prejudice. | o |
(3) If an attorney fails to reasonably comply with any provision of
this rule, or if an ’.attorney or a party fails to comply with an order entéred
pursuant to subsection (d) of this rule, the court, upon motion or upon .it's Owri_ |
initiative, éhall impose upon a party or a party's attorney, of both,
appropriate sanctions in regard to the failure(s) as are just, including the
following: _ o

(A) Any of the sanctions available pufs,uant to Rule 37(b)(2)
and Rule 37(f); -

(B) An order prohibiting the use of any witness, document ‘or
tangible thing which should have been disclosed, produced, exhibited, or
exchanged pursuant to Rule 16.1(a).

() Complex Litigation. In a potentially difficult or protracted acﬁon |
that may involve complex issues, multiple parties, difficult legal questions, or
unusual proof problems, the court may, upon motion and for good éause
shown, waive any or all of the requirements of this rule. If the court waives
all the requirements of this rule, it shall also order a conference pursuant to -
Rule 16 to be conducted by the court or the discovery commissioner.

(g) Proper Person Litigants. When a party is not represented by an
attorney, the party must comply with this rule.

DRAFTER’S NOTE
2004 AMENDMENT

Subdivision (a) is amended to conform to the 1993 and 2000

amendments to Rule 26(a) of the federal rules, with some notable ekc’eptionS.
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Consistent with the federal rule, the revised rule imﬁoses an afﬁrmative duty
to disclose certain basic information without a formal diécovery request.
Subdivisioﬁ (a)(1) incorporates the federal rule but adopts the “Subject
matter” standard for the scope of discovery that is retaihed in revised Rule
26(b) of the Nevada rules. Paragraph (1) also retains the Nevada requirement
that impeachment witnesses and documents be disclosed, whereas the federal

rule exempts impeachment evidence. Paragraph (1)(C) is intended tol apply to

special damages, not general or other intangible damages. Paragraph (1)(D) ~

expands on the federal rule by requiring disclosure and production of liability L

policy denials, limitations or reservations of rights. 4 |
Subdivision (a)(2) imposeAs an additional duty to disclose info‘rmati‘on_
: regarding expert testimony and requires that certain experts must p]»feypare a
detailed and complete written report. But unlike its federal coun.t'erpart;
subdivision (2)(2)(B) allows the court to relieve a party of this duty upon a
‘showing of good cause. The requirement of a written report applies only to an
expert who is retained or specially employed to provide expé_rt,tesﬁmony n
the case or whose duties as an employee of the party regularly involve gix}in'g
expert testimony. Given this limitation, a treating physician could be deposed

or called to testify without any requirement for a written report. See Fed. R.

Civ. P. 26(a) advisory committee note (2000). The expert witness disclosures |

and written reports are not part of the initial disclosure under paragraph (1).

Instead, subdivision (a)(2)(C) contemplates that the court will set the time for

such disclosures but that they must be made at least 90 days before the -

discovery cut-off date absent extraordinary circumstances. This provision
differs from its federal counterparti, which allows the disclosures to be made
at least 90 days before the trial date or the date the case is to be ready for

trial.
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- Subdivision (a)(3) retains the Nevada requirement» for pretrial
disclosure of imp'ea_chmént and rebuttal evidence and the names of witnesses
who have been subpoenaed for trial. Unlike the federal rule, t\hefe is no '. »
requirement that the information disclosed be filed with the court. | ,

Subdivision (b) is repealed in its entirety. New subdivision (b)(1)
incorporates the requirement under former Rule 16.1(a) of attendance at an'_-
early case conference. It is based ori‘ Rule 26(f) of the federal rules, but is_‘v ,
| tailored to practice in state court and, unlike the fed'.e‘ral‘ rule, it r'_ed_uires,rthe
parties to meet in person. The rule also fetains deadlines that are u’niqué to
Nevada. Subdivision (b)(2) incorporates provisions of Rule 26(f) of thé,fedefal
rules regarding planning for discovery. But the Nevada provision expands »tvhe
subjects to be discussed at the early case conference beyond those li‘s,ted_in
the federal rule to include an estimated time for trial.

Subdivision (c) is amended to reflect the new 'i'disclosure‘_.prbvis_ions of
subdivision (a). The requirements for a case conference repbrt_ afe more .
detailed and extensive than those in Rule 26(f).of ‘the’fed'eral-’ru:les and -
include specific time periods for the close of discovery, filing of motions Vto;
amend pleadings or add parties, expert disclosures, and' filing of dispositive
motions. _y

Subdivision (d) retains the Nevada provisions on diécovery Avdisputes

with some revisions.

DRAFTER’S NOTE
2012 AMENDMENT

Subdivision (a)(2)(B) specifies the information that must be included in
a disclosure of expert witnesses who are not otherwise required to provide .

detailed written reports. A treating physician is not a retained expert merely
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because the patient was referred to the physician by an attorney for
treatment. These comments may be applied to other types of non—retaihed
experts by analogy. In the context of a treating physician, appropriate
disclosure may include that the witness will testify in accordance with hi‘s or
her medical chart, even if some records contained therein were prepared by |
another healthcare provider. A treating physician is not a retained expert N
merely because the witness will opine about diagnosis, ,prog.'nosis, or
cauéation of the patient’s injuries, or because the witness reviews documents
outside his or her medical chart in the course of providing treatment or
defending that treatment. However, any opinions and any facts or documie‘ntbs, ,

supporting those opinions must be disclosed in accordance with subdivision:

(@)(2)(B).

DRAFTER’S NOTE
2016 AMENDMENT

A non-retained expert, including but not limited to a treating

physician, who is not identified at the time the expert disclosures are due,
may be subsequently disclosed in accordance with NRCP 26(e), without first

moving to reopen the expert disclosure deadlines or cherWise seeking leave
of court, if such disclosure is made in accordance with NRCP 16.1(a)(2)(B),

within a reasonable time after the non-retained expert’s opinions become

known to the disclosing party and not later than 20 days before“the close of )

discovery. Otherwise, the disclosing party must move to reopen the discovery

deadlines or otherwise seek leave of court in order to disclose the non-

retained expert.

ADKT 511 EXHIBIT A PAGE 12



