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8 BANK OF AMERICA, N.A.; BAC HOME 
LOANS SERVICING, LP, a foreign 

9 limited partnership; MACDONALD 
HIGHLANDS REALTY, LLC, a Nevada 

10 limited liability companr; 
MICHAEL DOIRON, an individual; 

11 SAHAHIN SHANE MALEK, an 
individual; PAUL BYKOWSKI, an 

12 individual; THE FOOTHILLS AT 
MACDONALD RANCH MASTER 

13 ASSOCIATION, a Nevada limited 
Liability com~any; THE FOOTHILLS 

14 PARTNERS, a Limited Partnerships; 
DOES I through X; and ROE 

15 CORPORATIONS I through X, 
inclusive 
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l Whereupon--
2 SCOTT DUGAN, 
3 was called as a witness, and having been first duly 
4 sworn, was examined and testified as follows: 
5 EXAMINATION 
6 BY MS. HANKS: 
7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. Please state your name for the record. 
A. Richard Scott Dugan. 
Q. Mr. Dugan, have you ever had your 

deposition taken before? 
A. Yes. 
Q. 
A. 

On how many occasions? 
Fifty at least. 

Q. Do you feel comfortable then doing away 
with the typical admonishments that come with the 
deposition, meaning the ground rules that are 
associated with the deposition? 

A. Yes. 
Q. Okay. I do like to remind everyone, 

though, even if they have had their deposition 
multiple times, the oath that you just took is the 
same oath you would take in a court of law. 

Do you understand that? 
A. Yes. 
Q. What's your current occupation? 
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l A. I'm a certified general real estate l A. No. 
2 appraiser. 2 Q. Has it ever been suspended? 
3 Q. How long have you worked in that field? 3 A. No. 
4 A. I've been appraising in Las Vegas since 4 Q. Are you a member of any professional 
5 1969. 5 organizations? 
6 Q. I'm sorry. Did you say certified 6 A. I'm a member of the Appraisal 
7 residential appraiser? 7 Institute. And I hold the S.A.R. designation. 
8 A. Certified general. 8 Q. And the S.A.R. designation, does that 
9 Q. What year did you say you've been doing 9 come from the Appraisal Institute? 

10 that since? 10 A. Yes. There's multiple designations. 
11 A. 1969. 11 You could be an M.I.A., an S.R.A., S.R.P.A. 
12 Q. Have you worked the entire time in 12 Q. What does S.R.A. stand for? 
13 Nevada in that field? 13 A. Senior Residential Appraiser. 
14 A. Yes. 14 Q. What is the requirement of the 
15 Q. And what is your educational background 15 Appraisal Institute before they would give you the 
16 that allowed you to become a certified general 16 S.R.A. standing? 
17 appraiser? 17 A. Certain courses. And you have to pass 
18 A. I took the exam in order to be 18 those, and then you have to write like a thesis, a 
19 certified. I'm a college graduate. Major in 19 property valuation, and demonstrate physical 
20 finance. I've taken the required courses in order 20 functional external obsolescence. 
21 to be state licensed. 21 Q. Is it a paid professional organization, 
22 Q. Does the state require that you take 22 like do you have to pay a fee to be a part of it? 
23 either continuing education classes in order to 23 A. Yes. 
24 maintain your good standing in having that 24 Q. And how long have you been a part of 
25 appraiser, I guess, exam stay good? 25 that, the Appraisal Institute? 
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l A. Well, in order to keep my license I do, l A. I became designated in 1989, but I 
2 yes. 2 believe I've been -- I was an associate probably 
3 Q. Okay. And what licenses do you have? 3 since the mid 70's. 
4 A. I'm a certified general appraiser. 4 Q. And the thesis that you had to write in 
5 Q. And that's the license you get after 5 order to get that designation, would that have been 
6 passing the exam that you just referenced a little 6 written back in 1989? 
7 while back? 7 A. Probably over three or four years. 
8 A. Well, prior to 1991, you didn't have to 8 Q. Okay. And when was it completed? 
9 have a license to be an appraiser in the State of 9 A. Prior to 1989 when I became designated. 

10 Nevada or anywhere in the United States. People 10 Q. Is it a thesis that only gets submitted 
11 just used to hang their shingles and call themselves 11 to the institute? 
12 appraisers. 12 A. Yes. 
13 And then federal law evolved and 13 Q. So it's not published anywhere after 
14 mandated that states govern, take responsibility for 14 that unless you give permission? 
15 appraisers and, therefore, exams were created and 15 A. Well, I've never given permission, and 
16 continuing ed every two years. You have to have 30 16 it's just what's given to the institute in order to 
17 hours in order to be a licensed appraiser and be 17 obtain my designation. 
18 able to practice in a given state. 18 Q. With the exception of drafting the 
19 Q. Do you carry licenses in any other 19 thesis, have you drafted any other articles or books 
20 state besides Nevada? 20 that have been published? 
21 A. No. 21 A. I mean, I might have had several 
22 Q. Have you kept your license in good 22 articles in the greater Las Vegas Board of Realtors 
23 standing since it was required in 1991? 23 over the past 30 years, but I don't recall, but no 
24 A. Yes. 24 books. 
25 Q. Has it ever been revoked? 25 Q. And how many cases or -- well, what 
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1 would you call an assignment when you get it? Do 
2 you call it a case or assignment when you have to do 
3 appraisal work whether it -- regardless of who has 
4 hired you? What do you classify that as, an 

. ? 5 assignment or. ... 
6 A. Well, I mean, are you talking the 
7 normal course of business or litigation or ... ? 
8 Q. Is there differences? If there are 
9 differences, let me know. But if not, I'm just 

10 going to use the same terminology you use. That way 
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1 you gave in those particular cases? 
2 A. One was on Orient Express, and it was a 
3 view, corridor view where one of the adjoining 
4 neighbors felt that they had a guaranteed view 
5 across the side property line of a property to the 
6 east. The second one --
7 Q. Before we move onto the second one, who 
8 did you represent? Who were you hired on behalf of, 
9 in that context, the one who thought their view was 

10 affected? 
11 when we go forward with my questions, we're talking 11 

12 about the same thing so... 12 

A. No. Defendant. 
Q. Okay. So the one who was saying your 

view was not affected or you had no guarantee of a 
view? 

13 A. Well, we do multiple appraisals for 13 

14 various lenders, private individuals, estate tax, as 14 

15 well as some litigation work. 
16 Q. Okay. So let's talk about just your 
17 litigation work 
18 A. Okay. 
19 Q. Just to start with. Have you had any 
20 assignments where you had to determine whether a 

15 

16 

17 

A. Yes. 
Q. Okay. You said it was Orient Express? 
A. Correct. 

18 Q. Was that the property? What is that 
19 referring to? 
20 A. The street name. 

21 particular property or condition caused a diminution 21 Q. And do you remember who -- is that on 
your list of testimony by any chance? 22 ofvalue? 

23 A. Yes. 
24 Q. How many of those would you say you've 
2 5 had throughout your career? 
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1 A. Twenty to thirty. 
2 Q. And of the twenty to thirty, which side 
3 were you on? In other words, were you representing 
4 the plaintiff or the defendant in that context? 
5 A. I would say both sides. 
6 Q. Equally? 
7 A. Well, I can't -- I don't pick a side, 
8 because I'm supposed to be an unbiased expert. So 
9 whether I'm on the plaintiff or the defendant, it's 

10 really irrelevant. 
11 Q. Do you keep records of how many cases 
12 -- I know you produced your testimony list, but do 
13 you keep records of the cases or assignments that 
14 you received over the years in litigation and then 
15 keep track of whether it was plaintiff or defendant? 
16 A. No. 
17 Q. Now,ofthetwentytothirtycases 
18 where you did have to assess whether there was a 
19 diminution of value, did any of those cases involve 
20 golf course properties? 
21 A. Yes. 
22 Q. How many? 
23 A. Several. 
24 Q. Can you talk about some ofthe1n of what 
2 5 the issue that was presented and what opinion that 

22 

23 A. No. It won't be within the last four 
24 years. 
25 Q. So this case did not occur in the last 
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1 four years? 
2 A. Correct. 
3 Q. Okay. And do you remember ifthat case 
4 actually went to trial or arbitration or whatever 
5 the case may be? 
6 A. I don't think it went that far. 
7 Q. You were going to go onto the next 
s case. What was the next case? 
9 A. There was a property in Seven Hills on 

10 Imperia Drive. 
11 Q. Okay. And what was the problems 
12 associated with that case? 
13 A. Same thing. Two neighbors fighting 
14 over the view corridor. 
15 Q. And the view corridor was to the side? 
16 A. Borrowed view. 
17 Q. What do you mean by "borrowed view"? 
18 A. That it's not guaranteed. Sight line 
19 is across another property line. 
20 Q. Okay. So a sight line that's going 
21 across another property line? 
22 A. Yes. 
23 Q. And how long ago was this case? 
24 A. I would say 15 years. 
25 Q. And which side were you hired by? 
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1 A. I don't recall. 
2 Q. What's the next case you can remember? 
3 A. Property in Echo -- I think it's Echo 
4 Ridge or it's Echo Bay, in Mount Charleston. 
5 Q. And what was the problem presented by 
6 that case? 
7 A. We had two homes, one below and one 
8 above. The house above was existing. The house 
9 below was built. And they built into the restricted 

10 easement line and blocked the view of the house 
11 above. 
12 Q. And which side of the argument were you 
13 on? 
14 A. I think I represented the house above 
15 who sued the house below. 
16 Q. Do you remember how long ago that one 
17 was? 
18 A. In the last ten or twelve years. 
19 Q. What were the results of that one? Did 
20 it actually go to trial or arbitration? 
21 A. No. Not that I'm aware of. 
22 Q. How about the Seven Hills one? I 
23 didn't ask that question. Did that actually go to a 
24 trial or arbitration where it was determined? 
25 A. No. You know, a lot of times we do the 
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1 reports and plaintiffs and defendants negotiate it 
2 out, and we never get the results. 
3 Q. Okay. So of these three that you do 
4 remember, you don't remember the results, you 
5 certainly don't remember testifying at trial in any 
6 ofthem? 
7 A. No. 
8 Q. Any other ones that you can remember 
9 that involved the litigation that we're talking 

10 about here today where the sight view lines were 
11 affected? 
12 A. There may be several others, but I 
13 don't recall at this time. 
14 Q. Do you recall who hired you in each of 
15 those cases, in other words, the actual firm? 
16 A. No. 
1 7 Q. Do you keep records of all the reports 
18 that you draft in any of your cases? 
19 A. Do I keep records? I believe so. 
20 Q. Do you keep them in, I guess, forever, 
21 or do you at a certain time do you delete certain 
22 ones after a certain amount of time has passed? 
23 A. Well, the reporting requirements from 
24 the state are five years. 
25 Q. Do you have any reports that go back 
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1 past five years? 
2 A. All my multimillion dollar assignments 
3 in the value over the past 25 years. 
4 Q. And the three that we just discussed, 
5 the Seven Hills the Echo Bay slash Bridge, Orient 
6 Express, were those multimillion dollar cases? 
7 A. Two were. 
8 Q. Which two? 
9 A. Orient Express and Seven Hills. 

10 Q. Now if you could take -- I think it's 
11 on the last page of your report that you produced, 
12 is the testimony the last four years. Let's take a 
13 look at that page. I think it's the last page. 
14 Maybe I'm wrong. 
15 A. Yes. 
16 (Exhibit 1 marked.) 
1 7 Q. So is this the last page of it? So 
18 Exhibit 1, just for the record, we've marked this, 
19 is your Appraisal Review Report that you prepared 
20 for Kemp Jones and Coulthard, LLP; is that correct? 
21 A. Yes. 
22 Q. And the last page of that report 
23 because by law or by Nevada law we have produced 
24 your testimony history. That's why I believe it's 
2 5 attached to it. It looks like it lists your 
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1 attorney workload report. So there's quite a bit of 
2 cases listed here. What are they? Is this your 
3 testimony for the last four years? 
4 A. Well, actually, it goes back to 
5 December of2010, so it's actually five years. 
6 Q. Okay. 
7 A. Or four and a half years, I guess. 
8 Q. Okay. Now, do you recall whether any 
9 of the cases listed on this sheet involved kind of 

10 the similar issues we have presented by this case 
11 kind of a sight view corridor being affected? 
12 A. I don't believe so. 
13 Q. In any of -- whether it be these cases 
14 that are listed here or any of the cases you've been 
15 hired before, were you ever disqualified as an 
16 expert? 
17 A. No. 
18 Q. Have your opinions ever been partially 
19 limited in any litigation where you were hired? 
20 A. No. 
21 Q. And this might be the same. I want to 
22 make sure we're clear. Are any of the other cases 
23 listed on this case, the last page of your report, 
24 did it involve an issue of diminution of value 
25 regardless of whether it had to do with sight view 
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1 corridors? 
2 A. Yes. 
3 Q. Which of those cases on this list had 
4 to do with diminution of value? We'll just go by 
5 the address, if you want to. If you'd go through 
6 the list and then we could go back and ask specific 
7 questions. 
8 A. Well, when you mean "diminution in 
9 value", what do you want to clarify that as? 

10 Q. I guess I want to clarify it by a case 
11 that dealt with some condition regardless of what 
12 the condition was, some condition where someone was 

Page 19 

1 out of California come in and measure the units, 
2 number one. And what the buyers don't understand is 
3 that in order to have the unit livable square 
4 footage, you have to include a portion of the walls 
5 which changed the square footage in a plus direction 
6 from what their expert said to a closer percentage 
7 or a margin of error from what was reported. 
s Q. It looks like you were deposed in this 
9 case. Do you know if it went to trial? 

10 A. It settled. 
11 Q. Do they have an expert you said from 
12 California? 

13 saying this has diminished the value of my property? 13 A. No. Our expert was from California. 
Q. Oh, okay. 14 A. Okay. So, in other words, for 14 

15 instance, not represented what they obtained for 15 A. That analyzed the different types of 
measuring components to measure a building. 16 square footage? 

17 Q. Well, we'll go to that next, because 
18 I'll ask you that what that clarification is? 
19 A. Okay. Well that's why I'm asking 
20 because ... 
21 Q. Let's start there. What do you mean by 
22 that? 
23 A. Well, the Platinum case. 
24 Q. Okay. Let's talk about the Platinum 
25 case. Maybe you tell me about that, and I can tell 

1 if that's what I'm thinking about. What is the 
2 Platinum case be about? 
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3 A. The Platinum case is about the buyers 
4 believing they received something that they did not 
5 as far as the size of the units. 
6 Q. Okay. So what in that case -- who were 
7 you hired by? 
8 A. I was hired by the defendants. 
9 Q. So the people who sold the condos? 

10 A. That owned, that developed it, yes. 
11 Q. Developed it. Okay. So in this case 
12 if I'm understanding correctly, the buyers believed 
13 they were going to be getting a certain square foot 
14 type of condo and alleging they did not? 
15 A. Yes. 
16 

17 

18 

19 

20 

21 

22 

23 

24 

Q. Okay. And because of that, I guess 
they were arguing what they paid was the wrong 
amount so to speak? 

A. Correct. 
Q. So tell me a little bit more how you 

determined on behalf of your client that what was 
sold is what they got? 

A. Well, the brochures showed a square 
footage that included the balconies, total area. 

16 

17 

18 

19 

20 

Q. Okay. 
A. Whether it be by square footage, by the 

assessor, ANSI, measuring concepts. 
Q. And what was your role in that case? 
A. Our role was to get the right experts 

to figure out whether there was a case or not a 
case. And the problem with the whole case was is 

24 this was during 2004 to 2006 when the market was 
25 exploding. People had bought and put deposits on 

21 

22 

23 
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1 these units probably in 2000 -- I think Platinum 
2 started closing in 2006. So they probably started 
3 deposits in 2002 or '03, or '03 and '04 when the 
4 market was on fire. And then the market changed. 
5 So, obviously, we had a large number of very unhappy 
6 buyers citywide. 

Q. What was your role though? I'm just 
trying to figure out -- I know you said that your 
side. Was it your side the law firm that had hired 

10 you hired a person from California to actually do 
11 the measurement or I guess discuss the different 

7 

8 

9 

12 varying ways you can measure square footage for a 
13 particular unit. What was your role? What opinion 
14 

15 

16 

17 

18 

19 

20 

22 

23 

24 

did they ask you to give in that case? 
A. Well, we came up with the market value 

to substantiate the values as of the date of 
purchases. 

Q. Okay. Any other cases that involve --
I think you talked about the square footage issue? 

A. Maybe not on this list, but I've done 
21 many cases where the Greater Las Vegas Board of 

Realtors populates the certain fields into the 
listing. And there are certain fields that are not 
able to be changed. And some of those fields are 
lot size, gross living area. 25 And what ultimately happened is we had a specialist 25 
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1 So, therefore, if the assessor 
2 were to have said we have a plan three on this given 
3 lot and it's really a plan two, and the only 
4 variance is, say, a bedroom or a larger footprint, 
5 the square footage could be inaccurate. So, in 
6 other words, the buyer thinking they are getting 
7 2,300 feet, may have only got 2,100 feet. 
8 Q. Okay. How about -- now, since we kind 
9 of carved out that exception where you were trying 

10 to clarify my question of this list, what other 
11 cases deal with diminution of the value where it was 
12 caused by some type of condition not dealing with 
13 square footage since we already carved that out 
14 already? 
15 A. 14480 Roundabout Circle, 23 Mallard 

Page 23 

1 Q. And then how about 49 Hawk Ridge Drive? 
2 Before we go there, what side of the fence were on 
3 that one, the construction defect issue for 2300 
4 Mallard Creek? 
5 A. Plaintiff. And that's still an ongoing 
6 case. 
7 Q. How about 49 Hawk Ridge Drive? 
8 A. That's a deficiency hearing. So that 
9 was for Bank of Nevada, so that's not construction. 

10 Q. Okay. And when you say deficiency 
11 hearing, does that mean that you were hired to 
12 determine the value of the property after the bank 
13 foreclosed on it to figure out the difference 
14 between the loan and what the actual house sold for 
15 at auction? 

16 Creek; 49 Hawk Ridge; 1157 Via Casa Palermo; 53 Hawk 16 A. No. Actually, you do it before. 
17 Ridge; 8 Rue Mediterra Drive. I believe that's it. 17 Q. You do it before? 
18 Q. Okay. Let's go through each of them. 18 A. So the bank knows what to bid in. 
19 14480 Roundabout Circle. What did that case 19 Q. And were you representing the bank on 
20 involve? 
21 A. That's a construction defect case. 
22 

23 

Q. What side of the fence were you on that 

24 

25 

one? 
A. 
Q. 

Plaintiff. 
Okay. And what was the specific 
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1 argument being alleged by the plaintiff in terms of 
2 how a construction defect diminished the value of 
3 their home? 
4 A. It was a house built in Calico Basin, 
5 and the structure fabrication of the exterior walls 
6 was a pre-fabbed finish. And the framework on the 
7 interior that held the exterior was of insufficient 
8 strength to support the structure. Therefore, the 
9 structure was moving. 

10 Q. You said you represented the 
11 plaintiffs side of that case; is that correct? 
12 A. Yes. 
13 Q. So what was your opinion in that case 
14 in terms of -- I don't mean like every specific part 
15 of your opinion, but in general, did you have in 
16 general that because of this defect, the value of 
17 their home was diminished? 
18 A. Yes. 
19 Q. How about 23 Mallard Creek Trail, what 
20 was the issued presented by that case? 
21 A. That's a moving house. Soil 
22 compaction. 
23 Q. So kind of similar to the construction 
24 defect issue? 
25 A. Yes. 

2 o that side? 
21 A. Yes. 
22 

23 

24 

Q. Okay. So you would include that in a 
diminution of value when you're doing a deficiency 
hearing, or was that just a mistake? 

25 A. That was just a mistake. Sorry. 

Page 24 

1 Q. How about 1157 Via Casa Palmero? 
2 A. That's a -- that was an FDIC case, and 
3 that was -- that actually is just a retrospect. 
4 That's not a litigation. Excuse me. 
5 Q. Oh, it's not in litigation? 
6 A. No. No. 
7 Q. Oh, okay. So who were you hired by in 
8 that case? 
9 A. The FDIC. 

10 Q. And what were you hired to determine in 
11 that case even though it's not litigation? 
12 A. Well, actually, I did about 40 cases 
13 for the FDIC retrospective valuations over the past 
14 four years, maybe five years. And it was in regards 
15 to Core Logic and LSI which are appraisal managing 
16 companies nationwide. And the FDIC sued both of 
17 those companies for inappropriate appraisals, 
18 misleading reports and so forth. 
19 Q. So just so I can understand, your job 
2 o then in that case was to go back and, I guess, 
21 review those particular reports and do a 
22 retrospective appraisal to see whether they did 
2 3 anything wrong? 
24 A. Were accurate or not, yes. 
25 Q. And then how about 53 Hawk Ridge? 
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1 A. Fifty-three Hawk Ridge is an ongoing 1 have happened? 
2 case. I've done a deposition and it's -- I'm on the 2 A. Over the past six months? 
3 plaintifrs side where they are suing multiple 3 Q. Yes. Let's go past six months. 
4 subcontractors. The stone on the exterior of the 4 A. I may have spoke to him 30 times. 
5 house was improperly attached to the house, and it's 5 Q. Okay. That's a lot. How often --
6 falling off on the inside and outside. 6 well, what was the substance of those conversations? 
7 Q. So another construction defect so to 7 I'm sure you don't remember every conversation, but 
8 speak that might be affecting the value of the 8 generally speaking what have you been talking about 
9 house? 9 over that period of time? 

10 A. Yes. 10 A. Issues and concerns regarding the 
11 Q. How about 8 Rue Mediterra Drive? 11 subject property. 
12 A. That's a property in Lake Las Vegas. 12 Q. Okay. And about what issues and 
13 It's about 18,000 square feet, and it's a soil 13 concerns did counsel have that he wanted to talk to 
14 compaction issue. The house is moving. 14 you about? 
15 Q. So, again, another type of construction 15 A. Just bullet points and issues. I mean, 
16 defect that's causing the value of the house to 16 I can't remember everything I've talked to him 
17 change or be altered in some way; is that correct? 17 about. 
18 A. Well, it's changing -- the bids were 18 Q. Is there anything like a larger topic 
19 somewhere between 300,000 to $1.5 million to correct 19 area that's kind of permeated each conversation? 
20 it. 20 A. No. 
21 Q. Who do you represent on that side, the 21 Q. Then when you were retained in this 
22 8 Rue Mediterra Drive? 22 matter, what was your understanding of what you were 
23 A. The owner of the property. 23 being retained to do? 
24 Q. Have you ever been hired by anyone out 24 A. To review the report and prepare an 
25 of state? 25 unbiased analysis on whether or not the Rosenberg 
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1 A. Yes. l property has any diminish in value. 
2 Q. Are you able to give testimony even 2 Q. Now, when you ware hired to do that 
3 though you only have licenses in Nevada? 3 assignment, did you review all the materials, draw 
4 A. Oh, I mean, I've been hired by 4 an opinion, and then call counsel before you drafted 
5 attorneys out of state that are doing work in the 5 a report? 
6 State of Nevada. 6 A. No. 
7 Q. Okay. So you've never been hired by 7 Q. Okay. So the first time I guess Kemp 
8 someone like that California guy was hired by 8 Jones would have found out your opinions would have 
9 someone here, you've never been hired by a case 9 been when you produced the report to them? 

10 being outside of the State ofNevada as an expert? 10 A. Yes. 
11 A. No. 11 Q. Did you provide them with a draft of 
12 Q. Did you review any documents in 12 the report before giving them the final report? 
13 preparation for today's deposition? 13 A. I may have. 
14 A. I reread Mr. Jiu 's reports as well as 14 Q. Let's assume that you did, because I 
15 mine. 15 know you're not certain. Let's assume you did. Did 
16 Q. So other than those documents, those 16 they make any comments on the report? 
17 are the only things that you reviewed in preparation 17 A. Typographical errors maybe but that's 
18 for today? 18 it. 
19 A. Yes. And the real estate damages book. 19 Q. No substantive changes? 
20 Q. Did you have any conversations with 20 A. No substantive change whatsoever. 
21 counsel prior to today's deposition? 21 Q. Prior to today's deposition I think you 
22 A. Yes. 22 just referred to your report that you reviewed and 
23 Q. How many times did you speak with 23 Mr. Jiu's report. Did you review Mr. Jiu's 
24 counsel prior to today's deposition not counting 24 deposition testimony? 
25 your additional retention conversation that might 25 A. They did give that to me, but I didn't 
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l feel it was necessary. 
2 Q. Did you have any discussions with 
3 counsel about Mr. Jiu's deposition testimony? 
4 A. No. 
5 Q. So let's go through what you actually 
6 did. I understand how you were retained. What did 
7 you do once you were retained? What did you do then 
8 to be able to draft your report that we have here? 
9 A. Well, first of all, we did an on-site 

10 inspection August 27, 2014. We were made aware of 
11 all the circumstances and what's going on. And at 
12 that time we did not have a report from opposing 
13 counsel. So we did a physical inspection of the 
14 property, took photographs, looked at the quality 
15 design layout, how the home is situated on the site 
16 with the view of the golf course and so forth. 
17 Q. Anything else besides the site 
18 inspection? 
19 A. At that point in time not as of August, 
20 that's all we did on August 27. 
21 Q. What is the next step you took after 
22 you did the second inspection? 
23 A. I think that opposing counsel furnished 
24 Mr. Jiu's report sometime later, November, and then 
25 we completed our report over the next 45 days. 
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l Q. We're going to go through your report 
2 almost every page today, but before we get there, 
3 how much do you charge per hour for your services? 
4 A. Four hundred dollars an hour. 
5 Q. And is that fee different if you're 
6 giving deposition testimony or trial testimony? 
7 A. Same fee. 
8 Q. Same fee. And how much have you billed 
9 to date for your services? 

10 A. We billed the initial report which was 
11 $10,000. 
12 Q. I understand you did a site inspection. 
13 I understand you had to review Mr. Jiu's report and 
14 then to formulate a response to it. Did you review 
15 any other materials or documents in order to draft 
16 prepare your report? 
17 A. Building, Henderson Planning 
18 Department. 
19 Q. So you reviewed documents from the 
2 o Henderson Planning Department? 
21 A. Not the planning department but the 
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l report? 
2 A. We referenced some articles as well as 
3 the articles in the case studies that were in the 
4 opposing counsel or opposing report. 
5 Q. Did you review the CC&R's that govern 
6 MacDonald Highlands? 
7 A. Briefly. 
8 Q. Did you review the Design Guidelines 
9 that govern knew construction for MacDonald 

10 Highland? 
11 A. No. 
12 Q. At any time in the review the, 
13 preparation of your report, did there ever come a 
14 time where you asked counsel, "I need X, do you have 
15 this"? 
16 A. Oh, yes. 
17 Q. And can you give me an example of any 
18 document or material you might have asked for? 
19 A. I believe the CC&R's, the blueprints on 
20 both properties. 
21 Q. Did you get the blueprints for both 
22 properties? 
23 A. If I did they're in my work file, and I 
24 believe so, at least for the Malek's property. 
25 Q. Okay. So I just want to be clear. As 
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l you sit here today, you have a recollection that you 
2 received some type of blueprint for Mr. Malek's 
3 property when you were preparing your report? 
4 A. Yes. 
5 

6 

7 

8 

9 

10 

Q. So that means you had an understanding 
of what he intended to build on his vacant lot? 

A. Well, what he intends to build and 
builds are two different things. 

Q. I understand he hasn't built yet. 
A. I have no idea what he's going to 

11 build. Who knows if and where and whether he will 
12 ever build. 
13 Q. I want to be clear. When you say 
14 blueprints, did you mean you just had documents 

showing the lot lines or you actually had documents 
showing what might be built from a structural 
standpoint on Mr. Malek's lot? 

15 

16 

17 

18 A. What might be built. 
19 Q. When you did an inspection of the 
20 Rosenberg property, did you actually go into the 
21 home? 

22 building department that sets setbacks criterion and 22 A. Yes. 
23 so forth. 
24 Q. Any other materials or documents that 
2 5 you had to reference in order to prepare your 

23 Q. Let's talk about -- let's go to page 
24 two of your report. Now, I know you're doing simple 
25 points here. Looks like I'll address you to the 
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1 bullet point at the top part of the page. Kind of 
2 summarizes what you took away from Mr. Jiu's report. 
3 Is that a fair statement? 
4 A. Yes. 
5 Q. Okay. Let's go through point number 
6 one. It states, "Uses a controversial survey method 
7 to develop its findings and conclusions without the 
8 findings being validated by a recognized method." 
9 Can you explain that bullet point? 

10 A. It's where they use the method and send 
11 it out to 7,000 plus agents to have respondents of 
12 several hundred and didn't use any transactional 
13 market data to verify and support their findings. 
14 Q. And why do you use the term 
15 "controversial survey method", what do you mean by 
16 that? 
17 A. Questionable. 
18 Q. And why was it questionable to you? 
19 A. Because I don't believe that the 
20 questions in the survey were accurately depicting 
21 the situation. 
22 Q. Is there a section in your report where 
23 you actually talk about each of the questions? 
24 A. I don't believe so. 
25 Q. Okay. What particular question did you 
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1 believe were misrepresenting the situation? 
2 A. If you would like to give me the 
3 survey, I'll be more than happy to go through each 
4 one of them. 
5 Q. So you don't have anything --
6 A. I don't have the survey in front of me. 
7 Q. But do you have any documents when you 
8 made this conclusion note within your work file that 
9 would direct you to which questions you had problems 

10 with? 
11 A. I had problems with all the questions. 
12 Q. So every question you had a problem 
13 with? 
14 A. Yes. 
15 Q. What exactly did you believe -- and I'm 
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1 responded have never sold a multimillion dollar 
2 house. 
3 Q. Anything else? 
4 A. It didn't lay out the circumstances 
5 explicitly that the property has a borrowed view and 
6 that it's view of the golf course still was in tact. 
7 Q. Again, just so I understand, the 
8 definition of the borrowed view is the sight line 
9 going across another property line? 

10 A. Correct. 
11 Q. And for this particular situation what 
12 would that include? 
13 A. What do you mean by "what would that 
14 include"? 
15 Q. What is your understanding of what the 
16 borrowed view is for the Rosenberg property? 
17 A. The borrowed view is something that can 
18 be obscured by planting of mature trees. It can 
19 changed and is not guaranteed. 
20 Q. And to your understanding, you're aware 
21 that this case is not about the borrowed view across 
22 594 Lairmont Place, the original lot, but the view 
23 on the golf parcel that was added to the 594 
24 Lairmont Place? Is that your understanding of how 
25 the problem presented in this case? 
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1 A. I believe it's that portion as well as 
2 the borrowed view across the side property line. 
3 Q. And I guess I'm just making 
4 clarification that when you're criticizing the 
5 questions that Mr. Jiu and Mr. Brunson crafted for 
6 the survey, when you say they didn't lay out the 
7 circumstances regarding borrowed views, you mean 
8 that in your opinion Mr. Brunson and Mr. Jiu should 
9 have included the fact that the golf course parcel 

10 that was added to 594 Lairmont now has become a 
11 borrowed view area. Am I correct in understanding 
12 that? 
13 

14 

15 

A. They are assuming that that is the 
primary view of the golf course which is not. 

16 talking about more of a general sense. What exactly 16 

Q. Okay. So just so I'm clear, you're not 
saying that the survey was faulty in that it did not 
recognize that the golf course portion that was 
added to 594 Lairmont is included in the borrowed 

1 7 did you believe the questions weren't depicting 17 

18 correctly? 18 

19 A. It showed a two dimensional aerial view 19 

2 o instead of three dimensional. It said the property 2 o 
21 value was $5 million, when in actuality it was $2.5 21 

22 million: 22 

23 Q. Okay. Anything else? 
24 A. It was sent out to respondents that 
25 except for maybe one or two in the list that 

23 

24 

25 

view area, correct? 
A. One more time. 
Q. I'm just trying to clarify that it's 

not that you're -- the fault that you're finding in 
Mr. Jiu's report is not that the golf course parcel 
was not included as part of the borrowed view 
corridor? 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. GUNNERSON: Objection. Form. 
BY MS. HANKS: 
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1 

2 

Q. It is a bad form. I'll give you that. 3 

I'm trying to make sure I understand when you say 4 

they were one of your faults that you found with 5 

Mr. Jiu's report is that they were using the view 6 

corridor to the side towards Mr. Malek's property 7 

considering that a primary view, that's one opinion 8 

you have with respect to that report, right, or the 9 

survey? 10 

MR. GUNNERSON: Objection. Misstates prior 11 

testimony. 12 

THE WITNESS: Correct. 13 

BY MS. HANKS: 14 

Q. Is another fault that you found with 15 

the report is that Mr. Jiu in his survey questions 16 

did not include the golf course parcel as a borrowed 17 

view corridor? 18 

A. I don't believe that he explained the 19 

circumstances that were twelve feet approximately 20 

below Stephanie Street and that that portion of the 21 

golf course was just rock landscaping, and any 22 

improvement on that would actually be a plus versus 2 3 

a negative. 24 

Q. I understand that's your opinion. But 25 
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1 how could Mr. Jiu make those types of questions 1 

2 within a survey? I'm trying to connect -- we're 2 

3 only talking about the first bullet point. I know 3 

4 you have a lot of opinions. We're going to go 4 

5 through them. 5 

6 I'm trying to just clarify your 6 

7 particular opinions why you think the survey 7 

8 questions had misrepresented kind of the condition 8 

9 that was going on. And one of the things that you 9 

10 had said, you said it didn't lay out the 10 

11 circumstances because it did not lay out that the 11 

12 golf course or that the area of Mr. Malek's property 12 

13 was a borrowed view. 13 

14 And what I'm trying to clarify is 14 

15 one of the faults you're finding with Mr. Jiu's 15 

16 report is that he did not include the golf course 16 

1 7 parcel as part of the borrowed view corridor? Is 17 

18 that one of the critiques you have? 18 

19 A. I have many critiques, but the issue 19 

20 really is what the reasonableness of a buyer would 20 

21 anticipate their view corridor to be. 21 

22 Q. And I want to make sure though with 22 

23 respect to the survey questions, you believe Mr. Jiu 23 

24 misrepresented what the view corridors are with 24 

25 respect to 590 Lairmont? 25 

A. Yes. Because the survey acts as if 
we're losing the view. 

Q. The primary view? 
A. Correct. 
Q. That's how you read the survey 

question? 
A. Yes. 
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Q. Now let's back up to just generally 
speaking about these types of surveys. My 
understanding is these surveys are called Contingent 
Valuation Surveys. Is that your understanding? 

A. Yes. 
Q. Okay. And have you ever performed a 

Contingent Valuation Survey? 
A. No. 
Q. Have you ever assisted anyone in 

crafting questions for a Contingent Valuation 
Survey? 

A. No. 
Q. Have you ever assisted anyone who 

actually performed a Contingent Valuation Survey? 
A. No. 
Q. And so that we're clear, I looked up 

the definition for it. I want to see if you agree 
with it. My understanding of the definition of the 
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a Contingent Valuation Survey, it's an economic 
technique for the valuation of non-market researches 
such as environmental preservation or the impact of 
contamination. While these resources do give people 
utility, certain aspects do not have a marketplace 
as they are not directly sold. For example, people 
receive benefits from a view of a mountain, but it 
would be tough to value price based models. 
Contingent Valuation Surveys are one technique which 
is used to measure these aspects. 

Do you agree with that in general? 
A. And crosschecked with additional data. 
Q. So it's your understanding that 

Contingent Valuation Surveys are also crosschecked 
with -- what did you say, market value data? 

A. In the real estate damages book, it 
states that the least reliable approaches are 
surveys unless they are crosschecked with additional 
market data to support their findings. 

Q. But just to back up, that is your 
understanding of what the general idea of what the 
purpose and definition of a Contingent Valuation 
Survey is? 

A. Yes. 
Q. Okay. In your schooling or any of the 
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l classes you took in order to take the exam to become l A. It changes the setback requirements. 
2 a certified appraiser, did you have to learn about 2 Q. And what is your understanding of what 
3 Contingent Valuation Surveys? 3 the setback requirements are if that boundary line 
4 A. No. 4 is considered a side boundary line, side yard 
5 Q. Did you learn about them during your 5 boundary line? 
6 course studies or any of the tests that you took? 6 A. That it's by the City of Henderson, 
7 A. No. 7 it's six to ten feet. 
8 Q. Are Contingent Valuation Surveys 8 Q. Do you know if MacDonald Highlands has 
9 recognized in the appraisal industry? 9 a different setback requirement for side property 

10 A. Based on the real estate damages book, 10 lines? 
ll they are. But they do state that they are the least ll A. The building department has recommended 
12 reliable approach surveys. 12 guidelines, and I believe that the Design Review 
13 Q. But they are recognized by the 13 Guidelines can modify those to some degree. 
14 appraisal industry, correct? 14 Q. Do you know what those setbacks are? 
15 A. Yes. 15 A. No. 
16 Q. And they are actually used within the 16 Q. So just so I'm clear, in criticizing 
17 appraisal industry; is that correct? 17 Mr. Jiu's report, you were basing it on the setbacks 
18 A. Yes. 18 asset by the City of Henderson for a side yard line, 
19 Q. Have you done any studies about 19 correct? 
20 Contingent Valuation Surveys and their use within 20 A. Well, Mr. Jiu infers that the rear 
21 the appraisal industry? 21 property line abuts the golf course. 
22 A. No. 22 Q. No. I understand that. 
23 Q. Have you read any books by Bill Muncy 23 A. And it doesn't. 
24 or Dave MacClean? (Phonetic) 24 Q. I just wanted to make sure I understand 
25 A. I don't recall. 25 that. I understand what you're saying there. I 

Page 42 Page 44 

l Q. If I were to tell you that they have l want to make sure though that I understand. In 
2 authored books explaining how Contingent Valuation 2 terms of the information you had before you and what 
3 Surveys are widely accepted in real estate 3 you were using to criticize Mr. Jiu's report, the 
4 appraisal, would you have any reason to disagree 4 setbacks that you were using were the setbacks set 
5 with that? 5 by the City of Henderson for side yard lines, 
6 A. No. 6 correct? 
7 Q. Now, this might be the same thing you 7 A. The City of Henderson sets a minimum 
8 were saying in the first one. Your second bullet 8 and the Design Review Committee for MacDonald Ranch 
9 point says, "It includes statements of fact that are 9 trump that to some degree. 

10 in error and not factual." 10 Q. They can make it more restrictive, 
ll What statements of fact did ll correct? 
12 Mr. Jiu's report contin that were actually not 12 A. Yes. Or less restrictive. 
13 factual? 13 Q. Oh, my understanding they can't make it 
14 A. That they state that the rear property 14 less restrictive, you say they can? 
15 line abuts the golf course and it actually abuts 15 A. Well, they can make it more 
16 Stephanie. 16 restrictive, correct, but they can't impede on what 
17 Q. Any other statements? 17 the City of Henderson minimum is. 
18 A. Not that I can recall at this second. 18 Q. Correct. So just so I'm clear though, 
19 Q. I'm going to represent to you or 19 I thought you testified earlier that you're not 
20 actually let me back up. Why in your opinion did it 20 aware of MacDonald Highlands setbacks, if any, that 
21 matter that the property line that abuts the golf 21 they have for side yard lines if they --
22 course is considered rear or side? In other words, 22 A. Well, the side, minimum side setback 
23 why was this a fact that mattered to you -- to you 23 has to conform to the City of Henderson. 
24 that was true or not true in terms of Mr. Jiu's 24 Q. Right. 
25 report? 25 A. You can't trump that in regard to 
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l encroachment on what the building department minimum 
2 requirement is. 
3 Q. Right. But do you know if MacDonald 
4 Highland setbacks are the same as the City of 
5 Henderson for a side yard? 
6 A. I don't recall. 
7 Q. Okay. And so that's what I want to 
8 make sure then when you're criticizing Mr. Jiu's 
9 report, your criticisms are based on the application 

10 of the setbacks set by the City of Henderson? 
ll A. Well, the side setback is six, six to 
12 ten feet minimum. 
13 Q. Right. 
14 A. Okay. And Mr. Jiu says that the rear 
15 property line is abutting the golf course and it's 
16 not. 
17 Q. Okay. We're going to get to that in 
18 just a minute. What I'm trying to clarify is that 
19 you're in criticizing Mr. Jiu's report. I know 
20 there's two reasons why you're criticizing him. 
21 One, you're saying that he's using the property line 
22 abutting the golf course as a rear. You're saying 
23 it's a side. I get that. We'll talk about that in 
24 a minute. 
25 But he also has a higher setback 
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l based on that, based on his classification of what 
2 that property line is, right? 
3 A. He has. 
4 Q. Thirty-five foot? 
5 A. Thirty-five foot for the rear. 
6 Q. And so I want to be clear though. Part 
7 of the criticism of that -- we're talking about your 
8 second bullet point statements of fact in there that 
9 are false, part of the criticism is that he marks 

10 what you say is the side property line for 594 
ll Lairmont Place as the rear. That's one criticism. 
12 And then the other one is that he 
13 has the wrong setbacks. But when you say he has the 
14 wrong setbacks, you're basing that on the City of 
15 Henderson setbacks, correct? 
16 A. No. I'm basing that on the fact that 
17 he's misappropriating what the rear is. 
18 Q. Right. But if we accepted that the 
19 property line abutting the golf course is the side 
2 o property line, you're applying the setbacks as set 
21 by the City of Henderson, right, when you're 
22 criticizing what he's putting as part of your 
23 reason, that's part of the reason you're 
24 criticizing? 
25 A. Yes. 
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l Q. Now, is that the only fact that is 
2 dated falsely according to you? 
3 A. The questions in the survey are 
4 nonfactual. 
5 Q. How are the questions in the survey 
6 nonfactual? 
7 A. I would have to have the survey in 
8 front of me. 
9 Q. Okay. 

10 A. And I'll be more than happy to go 
ll through each one of them. 
12 Q. Is it your testimony that the only way 
13 for you to make those opinions or explain what the 
14 questions and survey are nonfactual is you have to 
15 actually look at the survey questions? 
16 A. I think it would assist me in and 
17 expediteit. Now,ifyoudon'twanttodothat, 
18 I'll muddle my way through it. 
19 Q. And let's do it because I don't have it 
20 in front of me, and we can always come back to it. 
21 But let's go back to -- we got the rear property 
22 line versus side property line. You have, say, some 
23 of the questions are nonfactual. Anything else as 
24 included in that bullet point that there were 
25 erroneous factual statements made in Mr. Jiu's 
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l report? 
2 A. Regarding the view? 
3 Q. Anything. I want to know what you were 
4 including in that bullet point. This is a surnrnary 
5 of your -- is what I'm understanding, it's a summary 
6 of what you're saying is wrong with Mr. Jiu's 
7 report. I want to know every single one. 
8 A. Well, then I'll have to go through this 
9 page by page. 

10 Q. Okay. Well, let's do that. Let's 
ll point to me where each part of your page. We can 
12 talk about each page, but talk to me where in your 
13 report you have the specific instances or erroneous 
14 factual statements? 
15 A. Sixteen, seventeen, and eighteen. 
16 Q. So let's tum to page 16. This looks 
17 you said 16, 17, and 18 you have a chart two boxes, 
18 and you have the premises of the report under 
19 review. And then you have a column that's marked 
2 o fact. Is that correct? 
21 A. Yes. 
22 Q. So you have the first one. Explain the 
23 first one to me. You can either read it if you want 
24 to, or you can summarize it to me. What is your 
25 understanding Mr. Jiu is stating in the report and 
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what the real fact is? 
A. Well, it tells you right over here on 

1 

2 

3 

4 

5 

6 

7 

8 

9 

the right. The subject: Fronts the golf course and 
faces northeasterly. The view of the clubhouse is 
from the second level of home and is a borrowed 
view. Borrowed views can be obscured partially or 
completely by building or landscaping on the 
adjacent lots. 

Q. Okay. So his fact in his report says, 
10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

"The subject property has a golf course view to the 
northeast." 

Is that true or false? 
A. Correct. Yes. 
Q. That's true? 
A. Uh-huh. 
Q. I'm sorry. Is that a yes? 
A. Yes. 
Q. The statement says, "A golf course and 

limited city view to the north." 
Is that true? 

A. Yes. 
Q. "And a view of the clubhouse and 

distant mountains to the east." 
Is that true as to the southeast? 

A. Yes. 

1 Q. So all those statements are true, 
2 correct? 
3 A. Correct. 
4 Q. The next statement is, "Views are 
5 permanent and guaranteed." 
6 Did Mr. Jiu say that in his 
7 report? 
8 A. Yes. 
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9 Q. He did say that? Do you know what page 
10 he said that on? 
11 A. No. 
12 Q. Do you know if he was limiting that to 
13 certain views from the 590 Lairmont Place? 
14 A. I don't recall. 
15 Q. And you have, "As a fact views are not 
16 permanent or guaranteed unless a view easement is 
17 agreed upon." 
18 Correct? 
19 A. Yes. 
20 Q. Are you aware that my client is arguing 
21 that a restrictive covenant exists over the golf 
22 course parcel that was added to Mr. Malek's lot? 
23 A. I believe so. 
24 Q. Okay. If it were to be determined that 
25 a restrictive covenant does exist on that portion of 
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1 the property, the golf course portion that was added 
2 to Mr. Malek's lot, would then the view over that 
3 area be permanent and guaranteed? 
4 A. I believe the golf course at any given 
5 time can change what they have, landscaped areas or 
6 whatever, planting additional trees to make it more 
7 pleasing to the homeowners or to the golfers. So 
8 they have the right to change the lay out of the 
9 golf course. 

10 Q. And where did you determine that fact? 
11 A. Well, I believe it's common sense. 
12 Q. So you haven't reviewed any documents 
13 that indicate that? 
14 A. No. 
15 Q. And then let me represent to you that 
16 -- let's assume that's not true. Let's assume the 
17 golf course cannot change the golf course to 
18 whatever it likes or plant whatever it likes and a 
19 restrictive covenant exists over the golf course 
20 portion that was added to Mr. Malek's lot. 
21 Would the statement then be true 
22 that the views across that area are permanent and 
2 3 guaranteed? 
24 A. I guess the way I would have to answer 
25 that, would a reasonable buyer anticipate that to be 

Page 52 

1 part of their view. 
2 Q. And I just want to make sure I 
3 understand. When you use the term "view easement", 
4 that's what we mean by that, right, some type of an 
5 agreement or restriction that the parties are aware 
6 were entered into that will preserve that area as a 
7 view corridor area, correct? Is that what you mean 
8 by "view easement"? 
9 A. Well, no. You're the one that said the 

10 easement. I call it a borrowed view. 
11 Q. Well, no you have a fact here. You 
12 say, "The fact is views are not permanent or 
13 guaranteed unless the view easement is agreed upon." 
14 A. Yes. That's true. 
15 Q. You're using the term generally, "view 
16 easement", you mean some type of agreement or 
17 understanding between the parties that there's a 
18 restriction to a particular area, that's what you 
19 mean by that? 
20 A. If it's recorded. 
21 Q. Right. The next statement you have 
22 that Mr. Jiu states in his report, "The addition of 
23 the vacant desert land to the lot at 594 Lairmont 
24 Place creates a loss of value to the subject 
25 property as development on that site will block the 
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l borrowed view of the clubhouse and mountains from 
2 the second level of 594 Lairmont Place." 
3 And so just so we're clear, 
4 because I think we started this exercise as if these 
5 are some of the questions that were stated in the 
6 survey. That statement was not presented in the 
7 survey, correct? 
8 A. Yes. Correct. 
9 Q. This is just a statement that Mr. Jiu 

10 is making after he's analyzed the survey and it's an 
ll opinion that he has, correct? 
12 A. I believe so. 
13 Q. Okay. So this is not necessarily a 
14 false fact, it's just an opinion that you disagree 
15 with. Would that be a fair way to state that? 
16 A. Yes. As would any potential logical 
17 buyer. 
18 Q. Now, you have the fact. You list fact 
19 next to that as "Borrowed views are not guaranteed." 
20 That's one of the questions that we have presented 
21 by this case, correct, whether the golf course 
22 portion that was added to Mr. Malek's did have a 
23 guaranteed view corridor, right? 
24 MR. GUNNERSON: Objection. Foundation. 
25 Ill! 
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l BY MS. HANKS: 
2 Q. I mean, is that your understanding of 
3 what this -- I mean, this is the dispute that it 
4 boils down to, right? 
5 A. Again --
6 MR. GUNNERSON: Same objection. 
7 BY MS. HANKS: 
8 Q. That the question is whether the golf 
9 course portion that was added to Mr. Malek's lot did 

10 have a guaranteed borrowed view so to speak? 
ll A. I'm not sure. 
12 Q. You had 30 some conversations with 
13 counsel in the last six months. He retained you to 
14 rebut Mr. Jiu's report. Is that your understanding 
15 of what this case is really boiling down to whether 
16 the golf course portion --
17 MR. GUNNERSON: Sorry. I'll let you finish 
18 your question. Just want to make sure I get an 
19 objection before you --
20 BY MS. HANKS: 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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THE WITNESS: Again, I don't believe any 
logical knowledgeable buyer would assume that that 
borrowed view of that portion of the golf course is 
a significant contribution to their view. 
BY MS. HANKS: 

Q. I understand that's your opinion. I 
get that. I'm very aware of that. I'm just trying 
to make sure that we're understanding that when we 
say if it's really a fact that borrowed views are 
not guaranteed, this case is about answering that 
question, correct? 

MR. GUNNERSON: Same objections. 
THE WITNESS: It's a legal issue. 

BY MS. HANKS: 
Q. I understand it's a legal issue. But 

it looks like you're at least including it here when 
you're criticizing Mr. Jiu, is that he's not 
considering the golf course portion as a borrowed 
view corridor. 

So are you making that opinion? 
Are you making that determination? Is that a fact 
that you're determining that the golf course portion 
is a borrowed view corridor automatically? 

A. That the primary view is a borrowed 
view? 

Page 56 

l Q. No. That the golf course portion. 
2 Maybe I should have defined that before we started. 
3 We've been talking about it incessantly. But the 
4 golf course refers to the one-third acre that 
5 Mr. Malek bought and added to his lot at 594 
6 Lairmont Place. 
7 

8 

9 

10 

ll 

So I want to make sure what you're 
considering that area. Are you considering that 
area an area of borrowed view corridor? 

A. Correct. 
Q. And what's the basis for that? What's 

12 the basis for that? What makes that a borrowed view 
13 

14 

corridor? 
A. Logically it's over the property line 

15 to the right-hand side when the view corridor is to 
the northeast. 16 

17 Q. So because it's diagonally to the 
18 Rosenberg property, it's considered a borrowed view 

corridor? 19 

20 A. If Mr. Malek wanted to, he could plant 
21 Q. -- had a restrictive covenant and was a 21 30-foot trees along the side property line there and 
22 permanent view corridor for 590 Lairmont Place? 22 block the entire area in the original lots. 
23 MR. GUNNERSON: Objection. Foundation. May 23 Q. But you're aware that the crux of this 
24 also call for legal conclusion, but go ahead. If 24 case is that the Rosenbergs didn't know that 
25 you can answer it, answer it. 25 Mr. Malek owned any portion of the golf course 
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1 parcel, right? 
2 MR. GUNNERSON: Objection. Misstates facts in 
3 evidence. Go ahead. 
4 THE WITNESS: I believe so. 
5 BY MS. HANKS: 
6 Q. So I just want to be clear regardless 
7 of what now Mr. Malek may be able to build on that 
8 area or plant, regardless of who owns it, it's your 
9 testimony that the golf course portion is a borrowed 

10 view corridor with respect to 590 Lairmont Place? 
11 A. I believe it's -- let's put it this 
12 way. The way it exists now, the golf course could 
13 have left it like that and kept it. They could have 
14 put his and her restrooms out there. 
15 Q. You don't know that, right? I know 
16 you're saying that, but you never read any documents 
17 to confirm that? 
18 A. Hypothetically it could happen. They 
19 could have done anything they wanted to that area. 
20 They could have put a little maintenance shop. 
21 Q. Do you know that though? 
22 A. They own it. 
23 Q. But do you know if the golf course 
24 entered into any restrictive covenants with any 
25 property owners in MacDonald Highlands restricting 
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1 that? 
2 A. No. But they own the golf course, and 
3 they are allowed to do certain things. 
4 Q. Unless they have entered into 
5 restrictive covenants, right? 
6 A. Correct. 
7 Q. You're not aware of any restrictive 
a covenants, you didn't review any restrictive 
9 covenants, correct? 

10 A. No. 
11 MR. GUNNERSON: Counsel, it's been a little 
12 over an hour. Do you mind if we take a quick break? 
13 MS. HANKS: Yea. We can take a quick break. 
14 (Short break.) 
15 BY MS. HANKS: 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 
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21 

22 

23 

24 

25 

Page 59 

Q. Okay. So without the addition of the 
golf course portion? 

A. Yes. 
Q. Is it your understanding -- are there 

any restrictions on what an owner can plant if they 
live in MacDonald Highlands? 

A. There may be certain. Depends on 
what's in the design review criteria regarding 
planting materials. 

Q. So you at least have -- even though you 
didn't review the Design Guidelines, you have a 
cursory understanding that the Design Guidelines 
have limitations on what can be planted, correct? 

A. Well, I happen to be on the A.R.C. for 
Spanish Trails, A.R.C. for Spanish Trails. So I'm 
very aware of what is allowable and not allowable 
but not necessarily for each project. 

Q. So you're aware generally that 
Architectural Review Companies like the one you 
serve on or the Design Review Committee will set 
restrictions about what people can plant on their 
property? 

A. Well, when anybody wants to modify 
something, it has to be submitted to the A.R.C. and 
be approved. 

Page 60 

l Q. Okay. 
2 A. By that board. 
3 Q. That was going to be my next question. 
4 So we'll back up there, because it's my 
5 understanding that MacDonald Highland -- I'll 
6 determine has almost two levels of approval for 
7 anything. The first level is the Design Review 
8 Committee when you're building on a vacant lot. Are 
9 you aware of that? 

10 A. Well, I didn't read the Design Review. 
ll Q. I know. But are you aware at all of 
12 MacDonald Highlands' operation in terms of reviewing 
13 new construction for vacant lots? 
14 A. No. 
15 Q. Okay. So I'll represent to you that 

16 Q. So we're talking about that third box 16 that's one level of review when you're building a 
17 column, your fact there, the borrowed view are not 17 new home on a vacant lot, there's Design Review 
18 guaranteed. Your next sentence says, "Planting 18 Committee that needs to approve everything. Once 
19 mature trees which is common to increase privacy of 19 your house is built, you have board approval. I 
20 the original lot would obscure the borrowed view of 20 think that's what you're talking about, you serve on 
21 the clubhouse and mountains on the second level of 21 an H.O.A. board for a particular --
22 590 Lairmont Place." 
23 Now, when you use your original 
24 lot, what do you mean? 
25 A. The original property line. 

22 

23 

24 

25 

A. Well, actually, I serve on the 
Architectural Review Committee and then I'm the 
president of The Lakes. 

Q. Okay. 
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l A. Which is a sub-association. l frontage on the golf course and any view derived 
2 Q. So when you say the A.R.C., that is the 2 from that frontage, portion of the Stallion mountain 
3 Review Committee within the H. O.A.? 3 golf course and The Falls Golf Course were sold to 
4 A. For the entire complex. 4 developers and housing replaced parts of the course 
5 Q. Got that. And so you have a general 5 changing and/or eliminating golf course and other 
6 understanding at least from that community that if 6 views and eliminating golf course frontage." 
1 someone wants to change something with respect to 7 Are you aware if that can happen 
8 their property has it go through an approval 8 at MacDonald Highlands? 
9 process, correct? 9 A. I don't believe so. 

10 A. Yes. 10 Q. And when you say "you don't believe 
11 Q. And I'll represent to you that 11 so", you mean you do not believe that the golf 
12 MacDonald Highlands also has a similar process and 12 course that's contained in MacDonald Highlands can 
13 as they call it the -- 13 be changed like Stallion Mountain Golf Course was 
14 A. Design Review Committee. 14 and The Falls Golf Course was? 
15 Q. No. Sorry. Modification Committee is 15 A. I don't know the answer. 
16 what MacDonald Highlands refers to it and that 16 Q. If it were the case that the golf 
17 refers to anything after? 17 course which I believe is referred to as Dragon 
18 A. The original blueprints are approved 18 Ridge within MacDonald Highlands cannot be developed 
19 and house built. 19 into housing or eliminated as a golf course, would 
20 Q. Correct. 20 that affect your consideration of the Stallion 
21 A. Okay. 21 Mountain Golf Course and The Falls Golf Course 
22 Q. So when you're stating this fact in 22 situation? 
23 terms of planting 1nature trees is common, you 23 MR. GUNNERSON: Objection. Form. 
24 understand that it's within certain restrictions of 24 THE WITNESS: Our statements states that views 
25 what that board might have for that particular 25 are not guaranteed. We gave you a couple examples. 

l 

2 

3 
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community, and in here it's MacDonald Highland, 
right? 

A. Yes. 
Q. And in the board that you're familiar 

with operating on, do you guys have a mechanism 
6 whereby adjacent neighbors can voice concerns about 

whether they agree or disagree with the 
modifications being proposed? 

4 

5 

7 

8 

l 

2 

3 

4 

5 

6 

7 

8 
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I can give you hundreds of examples in mature 
developments where property owners have put up 
hedges along the rear property line and blocked the 
golf course view, because they want more privacy 
when they're outside in their backyards. 
BY MS. HANKS: 

Q. Right. I know. And we'll get to that 
as well. I'm only talking about with particular 

9 A. I guess it would depend on what kind of 
modification you're talking about. 

9 mention of the Stallion Mountain Golf Course and The 
10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. Okay. Do you know if McDonald Highland 
requires any information from adjacent land owners 
before modifications can be approved? 

A. No. 

10 

11 

12 

13 

14 

Q. If you go to page seventeen, the 15 

statement I guess you're saying Mr. Jiu made, you're 16 

saying what you think the true statement is the 
statement he made, "Views and sight lines are 
permanent as is frontage on the golf course." 

Now, again, that is not a 
statement that was made with any of the survey 
questions, correct? 

A. Correct. 
Q. And your comment to that is, "Views are 

not guaranteed. This includes the golf course and 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Falls Golf Course. You mention them as a means to 
criticize Mr. Jiu's opinion that the sight line 
across the golf course was permanent. And I'm just 
I'm asking you, if I were to represent to you that 
Dragon Ridge, which is the golf course in MacDonald 
Highlands, cannot be changed into a housing 
development or even eliminated as a golf course, 
does that affect your criticism of Mr. Jiu's 
statement? 

A. No. Because the golf course can still 
close and not be a functional operation and 
therefore, it would be turned into a dried desert 
lawn. So, in other words, it doesn't have to 
stay -- it may have to stay as a golf course, but 
that doesn't mean it's going to be operational. 
They could close it because it's not making 
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1 sufficient amount of money and say we're done. 
2 Q. And do you know if there's any 
3 parameters as to when and how that golf course could 
4 close with respect to the other owners of MacDonald 
5 Highlands? 
6 A. No. But it's a scenario that has 
7 happened as demonstrated by the two in here. Both 
8 of those closed, because they weren't profitable. 
9 Q. Right. But I'm just asking with 

10 respect to MacDonald Highlands, do you no if there's 
11 any restrictions on whether that can happen? In 
12 other words, are you aware of a process by which 
13 that may be prevented or has to be prevented, any 
14 type of --
15 A. No. 
16 Q. Now, the second box, your statement, 
17 I'm concerned about the last sentence in that box. 

Page 67 

1 property, and it's your understanding they saw no 
2 

3 

4 

loss of value. It's my understanding that the 
Valbridge Property Advisors' report did not take 
into consideration that the golf course portion 

5 would be developed. In other words, they were just 
doing the appraisal based on 594 Lairmont being 
developed in its original lot lines. 

6 

7 

8 So if that were the case, because 
9 I know you don't remember what the Valbridge 

10 Property report did, ifthat were the case, they did 
11 not factor in the fact that the golf course parcel 
12 could be developed, would that change your 

assessment? 13 

14 A. I think in his supplemental report he's 
15 saying the golf course being developed had no effect 
16 on market value for 590. 
17 Q. Do you didn't you analyze the 

18 And these are your statements. The appraisal report 18 supplemental report and see if whether you agreed 
19 by Valbridge Property Advisors concluded no loss of 19 with his methodology and his opinions? 
20 value to 590 Lairmont Place ifthe proposed 20 A. I just looked at the -- I did not read 
21 improvements are constructed on 594 Lairmont Place. 21 the entire report. I looked at some of his case or 
22 Did the Valbridge Property 22 some of his conclusions. 
23 Advisors report assume that the golf parcel could be 23 Q. Your second, the next box down, it 
24 

25 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

developed? 
A. I don't recall. If you want to give me 
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that report, I'll be happy to look at it. 
Q. It was my understanding or my 

recollection that the Valbridge Property Advisors' 
report assumed that the golf course portion could 
not be developed. Let's just assume that is true 
that my recollection is correct, would that change 
your opinion here. 

MR. GUNNERSON: Objection. Form. 
THE WITNESS: Question again. 

BY MS. HANKS: 
Q. That the fact of the appraisal report 

by Valbridge Property Advisors' included no loss of 
value? So, in other words, ifI were to represent 
to you that the Valbridge Advisors' report assumed 
that no construction could happen on the golf course 
portion, would the fact that they concluded no loss 
of value essentially lose any meaning from you in 
terms of your criticism here? 

A. I'm sorry. I don't understand. 
Q. Sure. It looks like you're taking some 

criticism with Mr. Jiu's report because of the 
Valbridge Property Advisors' appraisal report that 
you concluded that there was no loss of value to 590 
Lairmont. 

So essentially they appraised the 

24 

25 
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looks like you're -- this is where we get to we were 
talking about earlier, we finally get to it. 

Page 68 

Mr. Jiu is indicating a 30-foot 
rear yard setback for 594 Lairmont. And you 
indicate that the site setback is not 30 feet. It 
is 15 feet along the golf course and only six feet 
for accessory buildings up to two stories. 

Do you see that? 
A. Yes. 
Q. Now, I want to make sure I understand 

this, and forgive me because I was having a hard 
time thinking about this, so you can help me out. 
In a survey question Mr. Jiu is telling the 
respondents to assume a 30-foot setback, correct, 
from the property line abutting the golf course, 
right? 

A. You know, you need to give me the 
survey questions if you want me to answer that. 

Q. Well --
A. I need to see it. 
Q. Well you state here -- and I can pull 

that on a break, but I'm asking you here. You're 
criticizing one of the points in his report. And so 
to the best of your recollection, when Mr. Jiu was 
presenting the problem to the respondents, he was 
representing it as a 30-foot encroachment from the 
property line abutting the golf course, right? 
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1 A. He was inferring that that was the rear 
2 property line. 
3 Q. Right. 
4 A. Which is mistaken. 
5 Q. Right. And I understand that. But I'm 
6 just making sure. When he was telling the 
7 respondents, "hey, I want you take a look at this 
8 picture and tell me ifit affects your opinion", he 
9 was setting the property back 30 feet from the new 

10 property line, right, 30 feet from the line that's 
11 abutting the golf course, he was setting it back 30 
12 feet, right? 
13 A. I believe so. 
14 Q. Okay. And what you're saying is what 
15 the setback really should have been 15 feet, 
16 correct? 
17 A. Yes. 
18 Q. Okay. That's more of an encroachment 
19 than 30 feet, correct? 
20 A. Yes. 

Page 71 

1 accessory buildings for properties that abut the 
2 golf course, would that affect your assessment? 
3 A. That would enhance the view for the 
4 Rosenbergs. 
5 Q. Your next point of contention is that 
6 the report under review did not include paired sales 
7 or any sales data analysis to support a 30 percent 
8 to 40 percent value lost due to blocking the 
9 borrowed view of the clubhouse and mountains. 

10 Now, this is where I'm kind of 
11 going back to my other point. I just want to make 
12 sure. When you were criticizing Mr. Jiu's report, 
13 is it your understanding that the only borrowed view 
14 he had the respondents analyze was the view toward 
15 the clubhouse and mountains? 
16 A. You would have to ask him that 
17 question, because it was somewhat vague. 
18 Q. So you believe that was somewhat vague 
19 in his report? 
20 A. Yes. 

21 Q. Okay. So doesn't that mean it really 21 Q. And let's take that out of the 
22 doesn't matter, because ifthe respondents thought 22 

23 that 30 feet encroachment was significant, they 23 

24 would certainly think 15 feet encroachment would be 24 

25 significant? 25 

Page 70 

equation. Let's take the borrowed view across the 
vacant lot of 594 Lairmont. We all know a house is 
going to be built there at some point or should be, 
right? What about the view going across the golf 

Page 72 

1 A. If they understood the premise between 1 course portion? 
2 the borrowed view and a primary view and that we're 
3 keeping the primary view, and I'm not losing that 
4 view. 
5 Q. But didn't they have that based on the 

2 A. What about it? 
3 

4 

5 

MR. GUNNERSON: Go ahead, if you understand 
the question. 
BY MS. HANKS: 

6 pictures that were presented to them in the survey? 6 Q. Well, I'm asking do you believe that 
7 They can still see where the property was looking at 7 requires -- I think you say that required a paired 
8 the ninth hole, right? 8 sales or sales data analysis? 
9 A. Yes. Butidon'tthinkitwas 9 A. Let'sputitthisway. Ifyou'regoing 

10 explained properly. 10 to use a survey, the books suggest that you back it 
11 Q. Let's talk about accessory buildings. 11 up with some type of market data to secondarily 
12 You indicate that they could also have only six feet 12 support what the surveyors, the respondents stated 
13 for accessory buildings up to two stories. Where do 13 to tell you whether you're in line or not with your 
14 you get that information? 14 valuation. 
15 A. City of Henderson. But that might be 15 Q. And how would someone obtain market 
16 the one that should have been ten feet. 16 data in the context of what's happened here? What 
17 

18 

19 

20 

Q. When you say ten feet, instead of six 17 would you pull -- what would constitute market data? 
feet? 18 A. Market data would be vacant lot sales 

A. Yes. 19 

Q. Are you aware that the Design 20 

21 Guidelines prohibit accessory buildings for all 21 

on and off the golf course to get a relationship of 
what a property on the course sells for, similar 
size versus one off the course. The difference in 

22 properties that abut the golf course? 22 the sale prices would be what the contributory value 
of the view corridor would be. 23 A. I didn't review the guidelines, because 23 

24 Mr. Jiu based everything on the City of Henderson. 24 

2 5 Q. If the Design Guidelines prohibit 2 5 

Q. But aren't you still left with the 
problem that you don't know how much to apportion to 
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1 right-hand view toward the golf course, the center 
2 view towards the golf course, or the left-hand side 
3 of the view to the golf course, I believe that was 
4 the point of what these contingent surveys are, to 
5 value something that really can't be in a typical 
6 market analysis? 
7 A. That in theory would be correct if 
8 there was no market data, but there's plenty of 
9 market data. It's in abundance. If you look at 

10 page 27 ... 
11 MR. SHEVORSKI: I don't have 27. 
12 MR. GUNNERSON: I don't have 27. 
13 MS. HANKS: That's weird. That is what was 
14 produced. 

MR. SHEVORSKI: Mine goes from 18 to 37. 
MS. HANKS: That's the same one. It should 

17 be. 

15 

16 

18 MR. GUNNERSON: This has them all. 

Page 75 

1 least amount of money compared to the other 15 lots 
2 on this street? 
3 A. Well, let's put it this way. Rich 
4 MacDonald, I would presume, is an educated developer 
5 and wants to maximize profit on each and every lot 
6 he sells and therefore prices them accordingly to 
7 make the most profit. 
8 Q. But do you know ifhe purchased lot 
9 three back in June 2004? 

10 

11 

12 

13 

14 

15 

16 

17 

18 

A. I think it's in our work file. 
Q. Do you know ifthere was any 

circumstances regarding that sale that might have 
dictated a lower price compared to the other lots? 

A. Well, let's put it this way. It's not 

19 MR. DEVOY: I actually brought my own copy 19 

the lowest lot on a price per square foot basis, 
okay. So logically on a price per square foot 
basis, it sold for twenty-six dollars. But the 
there were several lots, lot one and lot two 
significantly larger than, sold lower. 

20 that was produced, and it does have page 27. 20 And if you look at the 
21 MR. GUNNERSON: This one has them all. That 
22 one doesn't. 22 

23 

21 relationship of all the lot sizes and the price per 
square foot, it makes sense for the difference 
depending upon the view whether it be just golf 
course or somewhat of a distant city view to the 
northwest. 

MS. HANKS: What pages are you guys missing? 23 

24 This is the one that I fed into the copier so ... 24 

25 MR. GUNNERSON: Eighteen through thirty-six on 25 
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1 mine. 
2 MS. HANKS: Let me get these. 
3 THE WITNESS: Should we go off record? 
4 MS. HANKS: Yes. 
5 (Off the record.) 
6 BY MS. HANKS: 
7 Q. Okay. So page 27, you indicated this 
8 is what gave you the market data that you're 
9 referring to, right? 

10 A. No. But this is a crosscheck. 
11 Q. And it looks like you looked up what 
12 the original lots sizes were when all these lots 
13 were vacant, what they sold for; is that right? 
14 A. Yes. 
15 Q. And it looks like on page 27, your top 
16 sentence there, very first sentence, "The only 
17 logical answer, it was the least desirable lot on 
18 Lairmont Place. And I believe you're referring to 
19 the fact that lot three which is 590 Lairmont Place 
20 sold for the least amount of money", correct? 
21 A. Yes. 
22 Q. Is that really the only logical answer? 
23 A. Yes. 
24 Q. So in your opinion, there can be no 
25 other explanation as to why this lot sold for the 
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1 Q. Okay. And that was going to be my next 
2 question. With respect to -- I see you're comparing 
3 sales prices, but we're really not comparing apples 
4 to apples, are we, because lot three is 
5 significantly different square footage than some of 
6 the other lots, correct, which let's go to lot one 
7 and lot two. 
8 A. Well, let's do it this way. These lots 
9 sold prior to this case. 

1 o Q. Correct. 
11 A. So let's make an assumption that Rich 
12 MacDonald is educated and maximized his profit on 
13 these parcels. So the relationship of the lot to 
14 these doesn't show anything out of the ordinary. 
15 Q. I'm sorry. What do you mean 
16 "relationship to the lot"? What do you mean? 
17 A. If you look at lot four which is next 
18 door, it's within 700 square feet, and it sold for 
19 100,000 more. And the logic is it's turned a little 
2 o bit more, and it has a little better view than lot 
21 three. So, you know, I mean, at least I put some 
22 market data in our report that helps us to 
23 understand where we're at and what the value of the 
24 lot was prior to this property even being built. 
2 5 Q. I understand that. What I'm trying to 

Depo International (19) Pages 73 - 76 
(702) 386-9322 or (800) 982-3299 I www.depointernational.com 

APP00179 



JA_0412

Scott Dugan - March 16, 2015 
The Fredric and Barbara Rosenberg Living Trust vs. Bank of America, N.A., et al 

Page 77 

l understand is that you make a very bold statement 
2 that the only logical answer was the least desirable 
3 lot on Lairmont Place. And you're only basing that 
4 on being the lowest sale price for that lot, 
5 correct, for this street? 
6 A. No. 
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l the size. 
2 Q. Right. But that's my point. That's 
3 what I'm saying. So we're really not comparing 
4 apples to apples here, are we, when we say that it's 
5 the least desirable lot, because three might be more 
6 desirable in terms of golf frontage view, but least 

7 Q. Okay. What is the basis for that 7 desirable in terms of square footage, right? Is 
8 statement? 8 that correct? 
9 A. I have appraised five of the properties 9 A. That's a principal of substitution 

10 on this street. I've appraised approximately 150 10 which was created way before I ever started 
ll homes in MacDonald Ranch over the past 16 years, 11 

12 many vacant sites. And I'm very educated and have a 12 

13 very well understanding of what view premiums 13 

appraising. 
Q. But that's correct, right? It's a 

correct statement that number three in terms of the 
14 contribute versus on and off the golf course. 14 purchase price, it might be more desirable for the 
15 Q. And would you agree that there are view 15 golf frontage but least desirable in terms of square 
16 premiums when you're on a golf course, correct? 16 footage in comparison to these other lots? 
17 A. Number one and number two, as you can 17 A. Not if I want to build a 20,000 square 
18 see, had significant premiums but not just for the 18 foot house. 
19 golf course. Actually, one is not on it, but it's 19 Q. So the value placed on this property 
20 for the size because they are so much larger. 20 has different factors besides what it just-- square 
21 But if you look at sales 14, 15, 21 footage and just view, right? I mean, is that what 
22 16 which I believe are at the end of the cul-de-sac 22 you're saying? 
23 and have more head-on, straight-on views and they 23 

24 are 25, 30 and 33,000, they sold for $36 to $47 a 24 

A. They all have different building 
envelopes and so forth. But the analogy is at least 
something that correlates and gives some factual 25 square foot and therefore they have superior views 25 

l 

2 
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5 

6 
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12 
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in comparison to comparables three through thirteen. 
Q. Right. And, so I have a couple 

questions regarding that chart. So that leads me to 
this question. This chart at least tells us that 
people do put a premium on views, correct? 

A. A percentage of premium on a view. 
Q. Percentage of premium on a view. And I 

just want to make sure though, when you come to that 
statement that the only logical answer is that lot 
three was the least desirable, it's just based on 
the original price, correct? 

MR. GUNNERSON: Objection. Misstates prior 
testimony. 

THE WITNESS: I believe I answered that and 
stated on my experience and looking at the lots, it 
is the least desirable lot. And I think any person 
knowledgeable of selling vacant lot sales in golf 
course communities could look at this and, say, 
probably put these in some kind of chronological 
order of what would be the most valuable to the 
least. 
BY MS. HANKS: 

Q. And you think three is worse than one 
that has no golf view? 

A. It's hard to know. Number one is twice 
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data that would crosscheck whether a survey is 
correct or wrong. 

Q. But I'm just dealing with your 
statement that lot three is the least desirable lot. 

A. And it is. That's my opinion. 
Q. So it's less desirable than lot one 

that has no golf frontage? 
A. It is less desirable than lot one, 

because lot one is 18,000 square feet larger. We 
put this in as a crosscheck. This is unbiased data 
that was brought about when these lots were sold. 

Q. Now, when the person bought lot three, 
do you know whether they bought it knowing that 
someone could build on the golf course? 

A. I have no idea. 
Q. Would it be fair to state that -- well, 

actually, I want to make sure I understand where 
you're coming from when you come to trial in this 
matter. Are you going to tell the jury that you 
could just look at these original lot sales prices 
and determine there is no loss of value to the 
Rosenbergs when Mr. Malek's builds on the golf 
course portion? 

A. This is an analysis that was used as a 
crosscheck to substantiate whether I can have a 30 
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1 or 40 percent loss in value. 
2 Q. I understand what you used it for. 
3 What I'm asking are though, is are you going to come 
4 to the jury and say, look guys, you can look at this 
5 chart right here and because of what was paid for 
6 the lot on June '04 or June 2004, there's no loss of 
7 value to the Rosenbergs as a result of Mr. Malek's 
8 building on the golf parcel? 
9 A. That's your statement. 

10 Q. I'm asking whether you're going to say 
11 that. 
12 A. Well, first of all, I would have to 
13 clarify that, because June of2004, if you know the 
14 market crashed in 2008. So let's just assume that 
15 lot value like most lots in the valley dropped 50 
16 percent. So that went to 375, and Mr. Jiu's report 
1 7 they estimated the land value on that lot today at 
18 594. 
19 

20 

21 

Q. And that was based on the accepting the 
appraisal by Valbridge, correct? 

A. No. That was based on Mr. Brunson 
22 doing a land appraisal and the report on Malek and 
23 Rosenberg. So he said the land is worth a $574,000. 
24 Q. Did you do an appraisal on the land? 
25 A. No. I'm accepting Mr. Brunson's value 
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1 at 576,000, 564,000. Therefore, if I take the 
2 564,000 and take the 30 to 40 percent loss, it 
3 equates somewhere between $1.3 and $1.5 million for 
4 the land value. 
5 Q. Do you disagree with the 30 percent to 
6 40 percent or any loss of value? 
7 A. I disagree with any loss of value. 
8 Q. And what I want to make sure though, 
9 are you going to tell the jury that you can look in 

10 this chart here and just go based off of the 
11 original lot sales and make that determination? 
12 A. I can look at this original lot sales 
13 and say, okay, all things being equal in 2004, the 
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1 BY MS. HANKS: 
2 Q. I think we're talking about the 
3 respondents who ... 
4 A. Jiu Brunson. 
5 Q. Right. But they're taking the 
6 percentage from the respondents' answers, right? 
7 They're not saying -- they didn't come into this 
8 case, look at it, slap a percentage of a loss. They 
9 took the survey. They're taking the percentage from 

10 the survey respondents --
11 A. Well, I'm not sure, because one portion 
12 of the survey says 1 to 20 percent. And the other 
13 one says 1 to 50 percent. So I'm not sure how they 
14 got to the 30 to 40. I think they say that the book 
15 states that you take the highest number possible as 
16 a loss in value, and the book doesn't state that. 
17 Q. And just so I'm clear though, I 
18 understand you disagree with the 30 to 40 percent 
19 loss which is 750,000 to one million, but you also, 
20 you would attribute zero dollars in terms of loss if 
21 Mr. Malek is allowed to build on the golf course 
22 portion, correct? 
23 A. Correct. 
2 4 Q. And that is based on the fact of what 
25 the lot originally sold for in June 2004; is that --
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A. No. This is just a crosscheck. 1 

2 

3 

Q. Then what do you base your opinion that 
there is no loss of value if Mr. Malek can build on 

4 the golf course portion? 
5 A. I base that on appraising 50 to 65 
6 percent of all multimillion dollar properties and in 
7 all guard gated communities in the Las Vegas Valley 
8 over the past 25 years, thousands of homes I've 
9 appraised, thousands. 

10 Q. Were you asked to appraise 590 Lairmont 
11 with the assumption that Mr. Malek could build into 
12 the golf course parcel? 
13 A. No. 

14 lot was worth $748,000. I still have the view down 14 

15 the golf course. So how can I lose $750 to a 15 

16 million dollars? That would assume that I have no 16 

17 lot and no view of anything. 17 

18 

Q. Let's go back to page two of your 
report. Your third point, your third bullet point 
says, "Exhibited bias in the survey." What's bias 
was exhibited in the survey? 

18 Q. That's how you understand the survey of A. You need to give me the survey. The 
19 what the respondents were pretty much saying? 
2 o A. They are saying there is a loss between 

19 questions are loaded in one direction in my opinion 
as if there is a loss. 20 

21 $750 and $1 million. 21 

22 MR. GUNNERSON: I'm getting confused because 22 

23 we're using "they" back and forth. I'm just not 23 

24 sure ... 
25 I I I I 

24 

25 

Q. Jumping to that second paragraph on 
that page two you say, "While a use of survey is 
acceptable in rare cases." 

What is a rare case in which it 
would be acceptable to use a survey? 

Depo International (21) Pages 81 - 84 
(702) 386-9322 or (800) 982-32991 www.depointernational.com 

APP00181 



JA_0414

Scott Dugan - March 16, 2015 
The Fredric and Barbara Rosenberg Living Trust vs. Bank of America, N.A., et al 

Page 85 

1 A. Contamination possibly, economic 
2 issues. It's listed -- actually, it's part of the 
3 definition. 
4 Q. Are you aware of anything within the 
5 industry that prohibits the use of survey in the 
6 context of this type of case? 
7 A. No. But I think as a real estate 
8 appraiser if you have the competency level to do a 
9 survey, you would still most likely hire an 

10 independent person to create the questions to make 
11 sure they're not biased. 
12 Q. Your next clause in that sentence, 
13 "report under review fails to crosscheck the survey 
14 with accepted methods to guard against no pit 
15 falls", what do you mean by "no pit falls"? 
16 A. What page are you on? 
17 Q. The same sentence. I just stopped at 
18 the comma where I asked you a question, and I went 
19 to the rest of the clause. It says, "while the use 
20 of the survey is acceptable in rare cases." I'm 
21 asking about the second part of that sentence, "the 
22 report under review fails to crosscheck the survey 
23 with accepted methods to guard against no pit 
24 falls." 
25 My question is what do you mean by 
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1 "no pit falls"? 
2 A. The book states that you should 
3 crosscheck any type of survey with transactional 
4 market data to determine whether or not the findings 
5 of the survey which are basically completed by 
6 people that have no skin in the game, can't lease 
7 anything whether their logic is reasonable or not. 
8 Q. Do the respondents have to be 
9 reasonable in their opinion as to whether something 

10 has a loss of value? 
11 A. I would have to state that the 
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have to assess whether the actual answers that came 
from the survey are reasonable, whatever that term 
might mean? 

MR. GUNNERSON: Objection. Misstates prior 
testimony. 

THE WITNESS: The survey itself states 1 to 50 
percent or 1 to 20 percent. So it's pretty logical 
that there are some issues with the survey that 
possibly may not be factual because of the wide 
variance in the detrimental loss. 
BY MS. HANKS: 

Q. Can't there be a range of a detrimental 
loss? In other words, can't one person say the loss 
is 20,000 and the other person say, no, I think that 
loss is $500,000, it's just a range, right? 

A. In order to be credible, no. It cannot 
be -- it should have some more basis that would make 
it more reliable. 

Q. And forgive me, but where are you 
understanding this to be required for Contingent 
Valuation, if I understood your prior testimony, you 
have no experience with these surveys? 

A. Now. But I do have excessive knowledge 
with real estate agents, and in the survey by 
Mr. Jiu, I went through the respondents, and it 
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1 didn't have the top 15 agents in the city in it that 
2 have sold approximately 604 homes between 2002 to 
3 2014. Of all the multimillion dollar homes in the 
4 Las Vegas valley, there was only one person in that 
5 survey that responded. 
6 Q. Do you have any basis to say that 
7 Contingent Valuation Surveys require a certain pool 
8 of people be asked the questions? 
9 A. I think that if they had hired a 

10 specialist that knows that, they would have come to 
11 that conclusion that we need to find the most 

12 respondents have to be knowledgeable in order to 12 appropriate people to ask these survey questions to. 
13 answer the questions in the survey. 13 Because you can't just ask the survey question. We 
14 Q. But their opinions don't need to be 14 might as well have gone out to Albertson's and asked 
15 reasonable necessarily, right? 15 50 people walking out the door. Because if they're 
16 A. If the survey is to be accurate, you 16 not active in the multimillion dollar market, then 
17 would hope they would be. 17 they're not knowledgeable what buyers and sellers 
18 Q. Is that your understanding of what 10 presume in their mind what they want. 
19 makes contingent surveys accurate is that the 19 Q. So you believe that only real agents 
20 answers are reasonable? 20 that sell multimillion dollar homes and lots or 
21 MR. GUNNERSON: Objection. Misstates prior 21 property could have answered the contingent value 
22 testimony. Go ahead. 22 survey that Brunson and Jiu issued? 
23 BY MS. HANKS: 23 A. I'm not going to say that, but I'm 
24 Q. I mean, is that your understanding is a 24 going to say that it leads me to be highly 
25 requirement for a contingent survey that you then 25 subjective to it especially when they could have 
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l crafted the survey to the top 15 brokers in the city 
2 and sent it to them and got their opinion which 
3 would be highly supportable data that would tell 
4 them what's right and what's wrong. 
5 Q. Are you aware that they did send it to 
6 every licensed real estate agent within Nevada? 
7 A. I understand that, but that doesn't 
8 necessarily mean it's the appropriate methodology to 
9 do it. 

10 Q. But they did send it to all real estate 
ll agents within Nevada, right? 
12 A. Doesn't matter if the top agents that 
13 are very busy didn't answer the questions, you don't 
14 have the right answers. You don't have the valid, 
15 you don't have a valid survey in my opinion. 
16 Q. So only the 15 top agents in Nevada 
17 should have answered this survey, that's what your 
18 telling me? 
19 MR. GUNNERSON: Objection. Argumentative. 
20 THE WITNESS: I think as an appraiser I would 
21 have interviewed those people. 
22 BY MS. HANKS: 
23 Q. Doesn't that negate the un-bias that 
24 you want from a Contingent Value Survey. 
25 A. First of all, if you don't ask the 
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is an accepted principal under the contingent value 
survey technique? 

A. I don't believe anybody said they have 
to do that specific type of technique. They could 
have done a survey and interviewed these 15 top 
agents and got their findings and got their ideas 
and what they thought. 

Q. Did you interview the top 15 people who 
sold property in Nevada? 

A. I interviewed the people that sold 200 
of the 600 homes, the top six agents. 

Q. And you talked to them in this case? 
A. Yes. 
Q. And what did you present to them? 
A. I presented the scenario being in a 

fishbowl, and I asked them if they felt that a 
borrowed view across a property line has any 
contributory value. 

Q. You were already using terms like 
borrowed view and fishbowl effect when you were 
talking to these individuals? 

A. Well, I think if you're going to 
present it in an unbiased way, you have to tell them 
what we have. 

Q. Right. But isn't that the question 
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l right questions it's bias in the first place. l whether there is a borrowed view? 
2 If you ask the right questions and 
3 leave it open for Buyer A and Buyer B and whether 
4 this affects it, and ask them does it affect it or 
5 not affect it, you would probably get the right 
6 answer. 

2 

3 

4 

5 

6 

A. Well, I told them that the permanent 
view, the golf course view is there, but do they 
have a right to any type of view over a side 
property line. I kept it pretty simple, pretty 
clean. 

7 

8 

Q. You don't believe that happened in this 
case? 

7 Q. How did you do this? Did you do it in 
s person or via e-mail or letter? 

A. No. 9 9 

10 Q. You would agree, however, that you lO 

ll don't want to do a Contingent Valuation Survey with ll 

12 just 15 people, right, that would be a small pool of 12 

13 13 people to do a survey? 
14 A. Well, let's put it this way. The 15 14 

15 people sold all the multimillion dollar properties 15 

16 in the Las Vegas valley over the past 12 years. So 16 

l 7 the question becomes are they most knowledgeable l 7 

18 than the broader market of7,300, and I would say 18 

19 yes. 19 

20 Q. So if this was only presented to 15 of 20 

21 the top sellers in the Nevada, you would have found 21 

22 that more accurate then the, I guess, 200 some odd 22 

23 23 recipients that responded? 
24 A. Absolutely. 
25 Q. Again, though, do you know whether that 

24 

25 

A. Three of them I did in person, and 
three I did over the phone. 

Q. Okay. Can you tell me their names? 
A. It's in my work file. 
Q. Where in your work file? It was a 

large work file. I admit to you I didn't review all 
of it. 

A. Well, you're the one that asked for it 
last Thursday. 

Q. It's in your work file? 
A. Yes. 
Q. That you talked to these six real 

estate agents? 
A. Yes. 
Q. Three of them by e-mail? 
A. No. None by e-mail. Three over the 

phone, and three in person. 
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1 Q. So three over the phone and three in 
2 person. Did you take any notes from these 
3 conversations? 
4 A. Notes are in the work file. 
5 Q. And what -- is your general 
6 understanding is that you represented to them, hey, 
7 does the person have a right to a borrowed view? I 
8 mean, how did you really explain it to them so I can 
9 understand? 

10 A. I asked them, I said I have a house in 
11 a fishbowl below. And I actually said 12 feet below 
12 Stephanie ground level. Am I entitled to any view 
13 over a side property line whether it be this 
14 property or any other given property. And they all 
15 pretty much concluded that they'd stay away from any 
16 type of borrowed view. The view that you have is 
17 out the back of your property, and that can even 
18 change. 
19 Q. And when you were saying "side view", I 
20 assume you were thinking of Mr. Malek's lot as 
21 including the golf course portion? 
22 A. In general, I said do you ever -- does 
2 3 a buyer ever ask you if you get a view over 
24 adjoining property's site. 
25 Q. Right. But what I understand is you 
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1 kept it pretty general. But what I want to know is 
2 when you were asking that question, what in your 
3 head did you picture Mr. Malek's lot to look like, 
4 just the original lot lines of 594 Lairmont Place or 
5 inclusion of the golf course? 
6 A. Actually, two part. One was original 
7 and one including. 
8 Q. So how did you broach upon that subject 
9 with them? 

10 A. I said if they added this portion here 
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1 MR. GUNNERSON: Objection. Asked and 
2 answered. 
3 THE WITNESS: I don't think I said very 
4 attractive, but in a $3 or $4 million home, I would 
5 anticipate that it would be very pleasing. 
6 BY MS. HANKS: 
7 Q. Well, I'm trying to understand kind of 
8 the premise that you placed with these individuals, 
9 because you criticized Brunson and Jiu for their 

10 survey. And so I want to know kind of your informal 
11 survey, how you presented it to these six 
12 individuals before I asked you what they said. So I 
13 want to make sure I understand when you called them 
14 up or spoke to them in person, what was the problem 
15 presented? What I understand you first said was you 
16 first presented the problem as --
17 A. One appraiser thinks there's a loss in 
18 view and another one doesn't. And then I laid it 
19 out, told them it's in a fishbowl. The golf course 
20 sold a portion of this that was non-disclosed and 
21 what effect that would have on the value. 
22 BY MS. HANKS: 
23 Q. Okay. Now, you said one thought that 
24 there was a loss in value? 
25 A. One appraiser did and one didn't. 

1 

2 

3 

4 

5 

Q. How about the other four? 
A. What other four? 
Q. 
A. 

You said you talked to six? 
I did the exact same scenario to all 

six. I wouldn't change the scenario. 
6 Q. No. I understand that. You said one 
7 thought there was and one there wasn't? 
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a A. No. None of them thought there was. 
9 None of them thought there's any loss in value, and 

these six individuals sold 200 of the 600 homes. 10 

11 to the golf course, taken from the golf course and 11 

12 add it to the adjacent site which then still has a 12 

Q. Okay. So when you said one of the 
appraisers found there was a loss in the value, what 
did you mean? 13 side view which is not -- which has been eliminated 13 

14 except that now it would be landscaped and look very 14 A. Your side thinks there's a loss in 
15 attractive versus just rock desert, they said they 15 value. Opposing doesn't think there's a loss in 
16 didn't think it would have any effect on value. 16 value. So I said there's an appraiser that thinks 
17 Q. And that's what you said to them, "it 17 there's a loss and there's an appraiser that doesn't 
18 would look very attractive"? That's what you 18 think there's a loss. What do you think. 
19 represented to them that it would look like ifthe 19 Q. Oh, I see. I'm going to breakdown what 
20 golf course portion was added to Mr. Malek's lot? 20 you talked to these six persons about. But when you 
21 A. I said it would be landscaped and 21 presented the problem to them, all six said, "I 
22 approved with some on-site improvements unknown 

exactly what they would be at this point in time. 23 

22 don't think there's any loss in value? 
23 A. Yes. 

24 

25 

Q. But you said it would be very 24 Q. Okay. So now that begs the question. 
attractive? 2 5 What was presented to them specifically? Because if 
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2 you're going to come to court and say I'm 
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3 criticizing Brunson and Jiu for their survey, it's 
4 only fair that I know kind of -- what your informal 
5 survey was premised on? 
6 A. Well, mine were interviews. So in 
7 other words, I could lay them out a little better, 
8 more objectively than putting it out to the mass 
9 market. 

10 Q. Okay. So you believe that talking to 
11 them individually was more objective then the 
12 Brunson Jiu survey? 
13 A. Well, the examples of that is Jean 
14 Northrop in Mr. Jiu's survey sold 12 of the homes 
15 between 2002 and 2014. Mr. Northrop I actually took 
16 out to the site. First thing he said to me is his 
17 son filled out the survey. He didn't even fill it 
18 out. He said agents that work in the field don't 
19 have time for this, and typically these things are 
2 o completed by their assistants, which I found very 
21 unusual but believable. 
22 Q. You mean surveys were traditionally 
23 filled out by their assistants? 
24 A. Yeah. Because they're sent to them in 
25 an e-mail. 
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l Q. How often did Mr. Northrop say surveys 
2 get sent out? 
3 A. Well, he had said his son filled his 
4 out. So he didn't fill his out. I can't answer 
5 that question. But I can answer what my peers would 
6 believe that I should do on something like this. 
7 And if I went to 10 appraisers and said, do you 
8 think interviews with the top agents in the city 
9 would be more appropriate than a blanket survey to 

10 7,000 agents, and I would believe that all 10 
11 appraisers would say the interviews with the 
12 individual agents that handle and sell the 
13 multimillion dollar properties in the valley are 
14 much more knowledgeable than 230 people on a 
15 hypothetical basis. 
16 Q. And why didn't you include the 
17 interviews with these six individuals in your report 
18 when you were criticizing Mr. Jiu's report? 
19 A. Because I didn't think about doing it 
20 prior to. 
21 Q. What do you mean? Prior to what? 
22 A. I didn't think about it until prior to, 
23 until I found out that Mr. Jiu has gone out and 
24 contacted some of these people. 
25 Q. When? 
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l A. In the last several weeks. 
2 Q. So when did you contact these people? 
3 A. In the last ten days. 
4 Q. Oh, okay. So you didn't contact these 
5 people after you looked at Mr. Jiu's report to 
6 confirm whether they agreed or disagreed? 
1 A. No. 
8 Q. Okay. And you contact them in the past 
9 ten days because you heard that Mr. Jiu had been 

10 contacting people? 
11 A. No. It was interesting. I decided 
12 that maybe I should have contacted them to 
13 crosscheck. So I contacted a couple, and several of 
14 them said that Mr. Jiu had contacted them, and they 
15 had not returned their call yet. 
16 Q. And do you know if Mr. Jiu contact them 
17 on this case or some other case? 
18 A. I have no idea. 
19 Q. But why did you decide to contact them? 
20 That's what I was confused about. I thought you 
21 said you decided to contact because you heard 
22 Mr. Jiu was contacting --
23 A. No. I didn't say that. 
24 Q. Okay. So why did you decide to contact 
25 them now that's it's been -- gosh, you drafted this 
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1 report January 13, 2015? 
2 A. Because I felt that I needed to double 
3 check, and I thought it would be a good idea. And 
4 it's something that should have been in the original 
5 report for additional support. Because Mr. Jiu did 
6 a survey, so I felt that I should do an interview 
7 with these people that sold the majority of the 
8 homes in the multimillion price range. I think my 
9 personal interviews -- let's put it this way. I 

10 think if Mr. Jiu and Mr. Brunson would have ran this 
11 by some of his peers, that they might have concluded 
12 to a different opinion. 
13 In other words, if I've got such a 
14 range of 1 to 50 percent or 1 to 20 percent, it's 
15 like how I do get to 30 to 40, number one? And, 
16 number two, I would pick up the phone and call four 
17 or five of my top appraisers in the valley and say, 
18 hey, Mark or John, what am I missing here? What's 
19 going on? Am I looking at this the right way, to 
20 get some additional input. 
21 Q. And I'm sorry. Do you have copious 
22 notes on exactly how you presented the problems to 
23 these six individuals? 
24 MR. GUNNERSON: Objection. Form as to 
25 "copious". 
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1 THE WITNESS: I have their respondent 1 the listed price." 
2 information in the report, what they said. 2 Did I read that correctly? 
3 BY MS. HANKS: 3 A. Yes. 
4 Q. What they said. I understand that. 4 Q. Now, when you discussed the fact that 
5 A. In the file. 5 it sold in 13 days and had multiple offers and it 
6 Q. What I mean by copious, I mean exactly 6 sold for 142,000 over listed price, that sale 
7 what you said to them? 7 happened without knowledge that the golf course 
8 A. No. 8 parcel was a part of Malek's lot, correct? 
9 Q. You only had your recollection of how 9 MR. GUNNERSON: Objection. Foundation. 

10 you presented the problem to them? 10 THE WITNESS: Yes. 
11 A. Correct. 11 BY MS. HANKS: 
12 Q. So there would be no way for my experts 12 Q. I'm sorry. Your answer was yes? 
13 or any experts to review your technique to see if it 13 A. Yes. 
14 was proper, correct? 14 Q. And the survey, however, that alluded 
15 A. Well, I think as an expert witness and 15 these results of 1 to 15 percent of extended market 
16 ethical, I would not be biased in my questions to 16 time and then 30 to 40 percent value loss per the 
17 the agents. 17 report, that was based on the hypothetical that now 
18 Q. I understand you might not think you'll 18 the golf course portion was added to Mr. Malek's 
19 be biased, but my question to you is there is 19 lot, correct? 
20 nothing in my work file that I can have my experts 20 A. Yes. Except it was 1 to 50 percent. 
21 or any other expert to make sure how you presented 21 Q. One to 50 percent of the respondents? 
22 the problem to these six individuals for the 22 A. Correct. 
23 appropriate or test that technique, correct? 23 Q. Okay. So the just so we're clear, the 
24 A. No. 24 respondents were not comparing the sale as it took 
25 MS. HANKS: Can we take a lunch break? We are 25 place, the one that you're talking about, selling 
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1 going to be here all day. I'm sorry. 1 for 13 days and had multiple offers and sold for 
2 MR. GUNNERSON: I got that feeling when you 2 142,000 over listed price, right? 
3 said you were going over every page. 3 MR. GUNNERSON: Objection. Form. 
4 (Lunch break) 4 THE WITNESS: Well, technically Mr. Jiu at the 
5 BY MS. HANKS: 5 time and date of his valuation, it wasn't owned by 
6 Q. Mr. Dugan, we left off talking about 6 the Malek's parcel either. So this should have been 
7 some interviews you conducted in the last 10 days of 7 a hypothetical report clearly stated that he's 
8 six real estate agents in Nevada. Did you present 8 making a false statement that was assumed to be as 
9 the survey questions that were -- when I say the 9 of the retrospective date of valuation. 

10 survey questions, Mr. Jiu survey, did you present 10 BY MS. HANKS: 
11 them with those questions? 11 Q. Right. I think that was the 
12 A. No. 12 hypothetical, right, the respondents when they're 
13 Q. Do you need to answer that? 13 assessing a 1 to 50 percent loss of value, they're 
14 A. No. I'm going to turn that off. 14 doing the hypothetical as if the golf parcel lot is 
15 Q. If you could go to page eight of your 15 added to Mr. Malek's lot, correct? 
16 report, it's the sixth paragraph that begins with, 16 A. No. Because on the subject when it 
17 "How can it be concluded." Are you there? 17 closed in I think May or June or, I'm sorry, in 
18 A. Yes, ma'am. 18 April or May, the land wasn't deeded to Malek. It 
19 Q. Okay. So it starts with -- this is 19 didn't get deeded until June. So his whole premises 
20 your report. "How could it be concluded that the 20 in his report is not based on the hypothetical 
21 subject would suffer a value loss of 1 percent to 50 21 basis. He assumes that it was like this prior to 
22 percent and an extend marketing time of up to 365 22 doing at the time of the date of valuation which it 
23 days per the agents and a 30 to 40 percent value 23 was not. 
24 loss per the report under review. If it sold in 13 24 Q. No. I understand technically the deed 
25 days, had multiple offers and sold for 142,000 over 25 didn't get recorded transferring the property to him 
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1 until June. But the survey was asking the 
2 respondents to assume the hypothetical that the golf 
3 course portion would be added to Mr. Malek's lot, 
4 right? 
5 A. Yes. 
6 Q. Okay. And that's not what actually--
7 strike that. 
8 Second paragraph below that you 
9 say, The subject sold for $2.302 or 7.92 percent 

10 discount for what everyone had agreed to as 
11 unimpaired market value of 2.5 million. 
12 Do you see that? 
13 A. Yes. 
14 Q. And I didn't read that verbatim. I'm 
15 just summarizing it. I just want to be clear. Our 
16 expert didn't necessarily say that they agreed with 
17 the market value of 2.5 million, they just assumed 
18 that for purposes of the report, correct? 
19 A. No. I believe they agreed to it and 
20 took that as a fact. 
21 Q. Did you take that as a fact as well? 
22 A. Yes. 
23 Q. Now, your last sentence in that 
24 paragraph says, "Multiple people made offers over 
2 5 the listed price and the property sold in less than 

Page 106 

1 two weeks." 
2 How did you obtain that 
3 information that multiple people made offers over 
4 listed price? 
5 A. From the listing agent, Michael Doiron. 
6 Q. When did you talk to Michael Doiron? 
7 A. During the time when we were doing the 
8 valuation. 
9 Q. Okay. So I think I asked you at the 

10 beginning of the deposition what you did in order to 
11 prepare your report, and I don't recall that you 
12 said you talked to Michael Doiron. So am I missing 
13 anything else that you might have done in terms of 
14 preparing your rebuttal report? 
15 A. I don't know. I mean, just it's -- if 
16 I talked to her, it's probably in my work file if 
17 you would like to go through it. 
18 Q. Okay. 
19 A. I'm not sure where you're going with 
20 this, but I may not remember every person that I 
21 talked to. 
22 Q. Okay. Because I'm entitled-- this is 
23 my only time to talk to you other than the time that 
24 I will likely be cross-examining you at trial. So 
25 that's why I'm asking you what you did to prepare 
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1 your report. While I understand, I appreciate it 
2 might be in your file, I kind of have to ask you and 
3 I'm asking for your best recollection. So that 
4 obviously that was a reminder to yourself that we 
5 read this, that you talked to Michael Doiron. 
6 So was there anything else that 
7 you did that you haven't said that you did to 
8 prepare your report? I know you looked at 
9 Mr. Jiu's, and I know that you looked at the 

10 Valbridge Property Report. 
11 Did you do anything else, talk to 
12 people, interview anyone, do anything else in order 
13 to prepare your report? Oh, I'm sorry. And you 
14 inspected the property as well. I think you 
15 mentioned that. 
16 A. I think I spoke to Paul. 
17 Q. Paul Bykowski? 
18 A. Yes. 
19 Q. When did you talk to Paul Bykowski? 
20 A. I think we talked to him when we were 
21 getting the CC&R's and blueprints and everything. 
22 And then we told Spencer we needed them, and Spencer 
23 said let him do it. So then Spencer retrieved them 
24 and then sent them to us. 
25 Q. Did you have a conversation with Paul 
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1 Bykowski other than requesting documents? 
2 A. No. 
3 Q. Now, you indicate in the next sentence 
4 that it seems like you're following that thought 
5 process, "After multiple people made offers over the 
6 listed price and the property sold in less than two 
7 weeks, that the only logical conclusion is the agent 
8 opinions in the survey and the conclusion in the 
9 report under review are not reliable." 

10 I just want to be clear about 
11 something. Why do you draw that conclusion if what 
12 those multiple people made offers on and what the 
13 Rosenbergs purchased they believed that the golf 
14 course parcel did not become a part ofMalek's lot? 
15 A. Multiple people made offers on it, and 
16 the question would be, does a reasonable person 
17 expect a portion of the golf course, if it was 
18 deeded to another parcel and a view of a distant 
19 have an effect on the value. 
20 I believe that any of these people 
21 that made offers including the Rosenberg if they 
22 were told about this, probably wouldn't have given 
23 it a second thought. 
24 Q. But what are you basing that opinion 
25 on? 
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1 A. Appraising thousands of homes in the 
2 Las Vegas Valley, multimillion dollar properties and 
3 dealing with buyers and sellers on a daily basis. 
4 Q. Okay. 
5 A. And my understanding of what they want 
6 in a property. 
7 Q. You would agree though that your 
8 estimation would be wrong with the Rosenbergs, 
9 right, because they are suing? 

10 A. Yes. 
11 Q. And did you interview the other people 
12 who made the offers and ask them if that view over 
13 the golf course parcel was something they would 
14 consider? 
15 A. No. 
16 Q. Okay. So you don't know if they would 
17 be like the Rosenbergs and done the same thing and 
18 sued if this had happened to them? Fair? 
19 A. Yes. 
20 Q. Turning to page nine of your report, 
21 the first bullet point, your last sentence states, 
22 "As of that date, the additional land had not been 
2 3 acquired. (Sale not closed and the plans did not 
24 exist)." 
25 Do you see that? 
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1 A. Yes. 
2 

3 

Q. Is that a distinction that makes a 
difference in terms of your opinions in this case 

4 when the actual sale to Mr. Malek closed for the 
5 golf course portion? 
6 A. Mr. Jiu, he doesn't do a hypothetical 
7 valuation and assume that this condition existed as 
8 of this date, so his report is under a false 
9 pretension. 

10 Q. But doesn't the point of Mr. Jiu's 
11 report, regardless of when the condition actually 
12 existed, doesn't the whole point of Mr. Jiu's survey 
13 simply say if you bought the property and believed 
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1 THE WITNESS: Well, it can't be the date prior 
2 to an act happening unless you do a hypothetical 
3 analysis which is basically saying that it doesn't 
4 exist, and it's wrong unless you state that in your 
5 report. He did not do that. So his premise is 
6 wrong, and that's what we're stating, period. 
7 BY MS. HANKS: 
8 Q. But I guess I'm wondering why that 
9 distinction matters in terms of the survey. If the 

10 survey was supposed to inquire as to whether this 
11 condition, this new condition if it does now exist 
12 does it affect the valuation of the property, why 
13 does it matter if it was dated May or June? 
14 A. It matters because as of the date he 
15 dated his report and date of valuation, there were 
16 no damages. That's why that statement is true. 
17 Q. And that leads me to my question that I 
18 already asked then. So if there are any damages, 
19 the damages would start June 25, 2013, which I'll 
20 represent to you that's the date that the property 
21 was conveyed to Mr. Malek, the golf parcel. 
22 A. He should have included that in his 
23 report, because he's misleading to a ten degree of 
24 the report. 
25 Q. But that date doesn't affect how the 
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1 survey was provided, correct? 
2 A. Yes. 
3 Q. How does that -- oh, sorry. Okay. And 
4 then if you go to the third bullet point, I think 
5 we've already discussed it, but I just want to make 
6 sure. You have the third bullet point saying, "The 
7 report under review assumes the wrong building 
8 setbacks (and repeats the same errors of the agent 
9 survey)." 

10 

11 

12 

13 

I which think we've already talked 
about this, but I want to make sure. The setbacks 
that the survey provided was 30-foot setback, 
correct? 

14 condition X existed but now condition Y exists, does 14 

15 that effect your value? Isn't that essentially what 15 

16 

A. I believe so. 
Q. And in your opinion because the City of 

Henderson has marked the lot line that abuts the 
golf course as the side yard, it has a 15-foot 
setback, correct, or requirement? 

16 the survey is asking? 
17 A. Mr. Jiu says as of May 15, 2013, that 17 

18 the Rosenbergs were damaged which is not the case, 18 

19 because it had not been deeded to Malek. And as of 19 

20 

21 

22 

that date, there was no damage. 
Q. Okay. So the date of damages, ifthere 

is going to be any, would be the date that the 
2 3 property was actually conveyed to Mr. Malek? 

20 

21 

22 

23 

24 

25 

MR. GUNNERSON: Objection. Calls for legal 24 

conclusion. 25 

A. Yes. 
Q. And I think we've already established 

it though that a 15-foot setback would even cause 
more encroachment, right? 

A. Yes. 
Q. And, so because of that, that would 

lead you to believe that if the respondents in the 
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1 survey believe that a 30-foot setback would affect 
2 the value of 590 Lairmont, more likely than not, 
3 they would agree that a 15-foot setback encroachment 
4 that would have caused loss? 
5 MR. GUNNERSON: Objection. Foundation. Calls 
6 for speculation. 
7 THE WITNESS: Right. And I believe Malek got 
8 a variance and is changing the rear side property, 
9 rear property line to go closer to Stephanie and 

10 gave up 30 feet along that side. So your analysis 
11 would be -- wouldn't change. 
12 BY MS. HANKS: 
13 Q. Well, let's back up, because I'm not 
14 sure you answered my question. If the survey 
15 proposed a 30-foot rear setback and in reality we go 
16 with what you're saying, a 15-foot setback would 
17 apply to that lot line and ifthen if those same 
18 respondents found that a 30-foot setback would have 
19 caused an encroachment, more likely than not, they 
20 would have found that a 15-foot setback would have 
21 also caused an encroachment and a loss of value 590 
22 Lairmont Place? 
23 MR. GUNNERSON: Same objection. Form as to 
24 whether you're talking about original lot lines or 
25 modified lot lines. 
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1 BY MS. HANKS: 
2 Q. I'll clarify that. I'm talking about 
3 the modified lot lines. 
4 A. Right. And I believe I answered it. 
5 Malek wanted to build the house closer to the rear 
6 property line, and in turn, set the home back 30 
7 feet on the side property line. So it's the same 
8 

9 

10 

11 

12 

13 

scenario. 
Q. Same scenario as what? 
A. The survey at 30 feet. 
Q. Oh, what actually what Mr. Malek is 

intending to do? 
A. He's hypothetically intending or 
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1 15-foot setback there would be a loss? 
2 MR. GUNNERSON: Foundation. 
3 THE WITNESS: If the respondents actually knew 
4 what they were talking about by the survey 
5 questions. 
6 BY MS. HANKS: 
7 Q. What do you mean by that? 
8 A. Just what I said. 
9 Q. I don't understand it. 

10 A. I don't believe that the respondents 
11 are knowledgeable sufficiently to deal with this 
12 type of issue. 
13 Q. Okay. So real estate agents in Las 
14 Vegas, Nevada who sell property on daily basis, in 
15 your opinion, are not experienced to answer the 
16 Contingent Value Survey that was proposed in this 
17 case? 
18 A. No. I didn't say that. I said that 
19 most agents don't understand the difference between 
20 the side yard setback or a rear yard setback and 
21 what can be done and what can't be done, because 
22 it's out of their expertise of their field. 
23 Q. But what does it matter? That's my 
24 point. If they thought -- hold on. Hold on. 
25 If they thought a building that 
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1 had to be setback 30 feet was an encroachment that 
2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

would cause a loss of value to 590, then wouldn't 
they certainly agree that a 15-foot setback would 
cause an encroachment that would could cause a loss 
of value? 

A. I guess you would have the same 
scenario, 1 to 50 percent. 

MR. SHEVORSKI: All right. I've got to roll. 
Enjoy. 
BY MS. HANKS: 

Q. The fourth bullet point you remark, 

14 extraordinary assumption is what he's anticipating 14 

"The report under review repeatedly takes a biased 
posture client advocacy in its presentation of facts 
and circumstances surrounding acquisition of the 
subject property." 15 to do. 15 

16 

17 

18 

Q. Okay. So would that take away your 
statement that the survey is now misleading if it 
states to --

19 

20 

A. No. Because in actuality, if he didn't 
try to get a variance in the rear yard, he could 

21 build within 15 feet. 
22 Q. Right. So if respondent found that if 
23 he had to be bound by a 30-foot setback, that still 

16 

17 

18 

Am I safe to understand that you 
need to see the survey questions to better talk 
about that today? 

A. I think they have -- by the way the 
report is written, they had a predetermined fact 

21 that there was going to be a loss in value. 

19 

20 

22 Q. Okay. And I'm not really concerned 
23 

24 would have provided a loss to them, more likely than 24 

25 not, they would say yes. Ifhe was only bound by a 25 

about how the report is written. I'm concerned with 
the survey. 

A. Well, I'm concerned with the way the 
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l report is written, because that's what I had to 
2 read. 
3 Q. Right. But their report is taking data 
4 from the survey and making conclusions. That's why 
5 I want to make sure I'm clear on what you're 
6 criticizing. Are you just criticizing their 
7 valuation of the data, or are you actually 
8 criticizing the survey questions themselves when 
9 you're saying that it takes a biased posture? 

10 A. I believe that they are biased in their 
11 findings. 
12 Q. Okay. Is the survey itself -- did 
13 anything in there pose a biased posture to you? 
14 A. I don't think the survey was clear 
15 enough, some of the questions. 
16 Q. Okay. I apologize if I've asked this 
17 already, but have you reviewed Richard MacDonald's 
18 deposition? 
19 A. No. 
20 Q. Are you aware that he testified that 
21 the Design Review Committee would have likely 
22 enforced rear yard setbacks for the lot line on 
23 Mr. Malek's lot that abuts the golf course portion? 
24 A. I have no idea. 
25 Q. Let's go to page ten of your report. 
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l It is the second bullet point. You have, "Failure 
2 to present transactional market data in support 
3 slash contradiction of the alleged defect and/or as 
4 evidence of diminution in value." 
5 What transactional market data are 
6 you referring to? 
7 A. Well, they relied solely on a survey. 
8 They should have did paired sales analysis to 
9 determine what the view is on and off the golf 

10 course from various lot sales either in MacDonald 
11 Ranch, Seven Hills, Southern Highlands, The Ridges, 
12 to see what a view actually contributes to 
13 crosscheck their survey method that might have led 
14 them to a different result. 
15 Q. I'm sorry. Where in the literature 
16 does it say you should cross reference the 
l 7 Contingent Value Surveys with market data? 
18 A. In the real estate damages book. 
19 Multiple places in the book. 
2 o Q. And just so I understand, in terms of 
21 paired sales analysis, you just mean look at what 
22 other properties sold with views of golf courses? 
23 Is that what you mean by what would be included in 
24 the paired sales approach? 
2 5 A. If I have two lots, one on the golf 
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l course and one on the not golf course and they're 
2 virtually the same size and, say, one sells for 
3 500,000 and the other sells for 400,000, well, the 
4 contribution of the view then is $100,000. 
5 Q. But don't we have a different scenario 
6 here where we're not just trying to value 590 
7 Lairmont Place, we're trying to value it in terms of 
8 what they believed existed at the time they 
9 purchased the property, the Rosenbergs, and now it 

10 has changed, right? 
11 A. It changed because the golf course made 
12 a modification to the land by giving the 14,000 
13 square feet to Malek. 
14 Q. Right. So aren't we trying to value 
15 what loss, if any, that modification has on 590 
16 Lairmont? 
17 A. Well, if the lot, for example, is worth 
18 $500,000 on the golf course and the lot off the golf 
19 course is worth 400, then the view for the primary 
20 borrowed view or any borrowed view anywhere from 
21 that house is worth $100,000. 
22 Q. So that's all it could be worth, 
23 there's no other value that could be placed on a 
24 view like that? 
25 A. Well, that's an example to try to keep 
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l it simple so you understand it. 
2 Q. Well, I understand that. But what I'm 
3 saying is, I just want to make sure I understand 
4 what you're saying, is that that's how you would 
5 value a loss of a view, you would say, "I'm going to 
6 look at a property that sold off the golf course, 
7 compare it to a property that's on a golf course and 
a because you technically lost a portion of your view, 
9 it can only be the difference between those sales? 

10 A. It can be percentage of the total 
11 market value. 
12 Q. And that's what you believe is the best 
13 approach for determining a loss of diminution of 
14 value for this type of situation? 
15 A. Well, I think there's many properties 
16 throughout the valley that you could look at to see. 
17 Well, let's put it this way. Over the years there 
18 has been high end developers, Blue Heron, 
19 Christopher Homes to name two of them. 
2 o Christopher Homes has built 
21 thousands of homes on and off the golf courses over 
22 the years. They have a project out in The Ridges 
2 3 right now called Boulder Ridge. They have homes on 
24 the golf course and off the golf course and homes 
25 that have views of the Red Rock conservation area. 
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1 So they charge premiums for those views. And that's 
2 going to be the difference of what they think they 
3 can command from a base lot price to a premium view 
4 lot. 
5 

6 

Q. And I understand that. I understand 
what you're saying. I'm just trying to make sure I 

7 understand when you come to court what you're saying 
is that you believe that's the better way to value 8 

9 

10 

11 

12 

13 

14 

15 

if you're going to figure out a loss of value is to 
look at the complete pure sales? 

A. No. You can do the survey if the 
questions are appropriate and not misleading. 

Q. And what would be the point of the 
survey if you should just look at sales? 

A. That's a good question. I personally 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 would have used paired sale analysis and looked at 16 

the values of views on and off the golf course and 17 

say if the maximum house with a view is, say, 10 18 

percent, my loss in value can't be 30 to 40 percent 19 

of the total market value. 

17 

18 

19 

20 20 
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Q. 
A. 
Q. 
A. 

But it could be five percent? 
Possibly. 
Could it be one percent? 
Yes. 

Q. Could it be two percent? I mean, it 
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could be all the way up to, what, nine percent? 
A. But it all depends. Are we talking 

about the primary borrowed view or the borrowed 
view? 

Q. How can you do that in a paired sales? 
Let's take the difference in your first example 
where there was $100,0000 difference between the two 
properties, how do you parse that out as to, well, 
50 grand is for the primary view, 50 grand is for 
the borrowed view? 

A. You can't separate it out unless the 
entire view is obscured and taken away. 

Q. And so wouldn't this survey give you 
some benefit to know how much people are putting on 
that borrowed view or primary view? Doesn't that 
help you with that extra element that you really 
can't get in terms of pure numbers? 

A. If it would have been something between 
one and five percent instead to 50 percent of the 
market value, then it might have made some common 
sense, but it doesn't have any common sense in it, 
because it's too wide of a range. It doesn't make 
sense. 

Q. Okay. So for you, the survey --
A. No, not for me. For my peers. 
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Q. Who tell you that? Where in any of the 
literature does it tell you that a Contingent Survey 
Valuation cannot have a range of 1 to 50 percent? 

A. It doesn't, but it has to be supported. 
And in the real estate damages book, they didn't 
just put the paragraphs in talking about that it 
should be backed up by transactional market data. 
In other words, you just can't take a survey and 
assume it's right unless it seems reasonable. And 
it just doesn't seem reasonable. 

How can you have damages of a 
million dollars when I still have the primary view? 
It's illogical. 

Q. Are you aware of cases where damages 
for loss of diminution of value actually exceed the 
value of the property? 

A. All the time. 
Q. Okay. Isn't that what's happening 

here? 
A. No. 
Q. Why? 
A. Because the primary view is still 

there. 
Q. But the respondents in the survey were 

presented with that, right, they knew -- hold on. 
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They knew the primary view was still maintained even 
with this external condition changing, right? 

A. Yes. 
Q. Okay. And they still thought with this 

condition changing even though they still kept the 
primary view, the respondents gave between 1 percent 
and 50 percent felt there was a loss, right? 

A. Yes. 
Q. Now, let's go to the fifth bullet 

point. You state, "The failure to recognize that 
planting of mature trees (common in golf course 
communities) on the original adjacent lot (prior to 
acquiring the extra land area) would have obscured 
the borrowed view." 

So I just want to be clear about 
that bullet point. You're just talking about the 
original lot lines for 594 Lairmont, correct? 

A. No. The golf course could plant trees 
anywhere they want on the golf course. 

Q. Okay. And I thought we established 
that you're not aware though ifthere was some 
restrictive covenants that the golf course agreed 
to, correct? 

A. I don't recall. 
Q. Okay. Is it your opinion that if a 
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l property maintains its primary view, it can never l 

2 have a diminution in value if other views are lost? 2 

3 A. I'm sorry. One more time. 3 

4 Q. Is it your opinion that a property that 4 

5 always maintains its primary view can never have a 5 

6 diminution in value if other views are lost? 6 

7 A. I'm sorry. I don't understand the 7 

8 question. 8 

9 Q. Well, I guess I'm just trying to 9 

10 understand, because I think you state throughout 10 

11 your report that because the primary view is kept 11 

12 for 590 Lairmont, regardless of the addition of the 12 

13 golf parcel to Mr. Malek's lot, that that's why the 13 

14 Rosenbergs don't have a loss of value in their 14 

15 property. 15 

16 And I'm just trying to understand 16 

17 is it always your opinion if a property maintains 17 

18 its primary view, that it can never have a 18 

19 diminution in value if other views are lost? 19 

20 However you define those views whether it be 20 

21 secondary, borrowed, or whatever other definition 21 

22 there might be. 22 

23 A. That's a pretty blanket statement. 23 

24 Q. Yeah. 24 

25 A. So hypothetically as long as you have 25 
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l 

2 
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A. I'm not sure. 
Q. So you would have to know the specifics 

of the hypothetical? 
A. Yes. 
Q. If you go to page fourteen in your 

report -- I'm sorry -- is this you defining borrowed 
views, or are you quoting from the report where it 
says "borrowed views" and it's in italics? 

A. That's from the report. 
Q. Do you disagree with the definition of 

borrowed views or what's stated there? And I'll 
read it first. 

It says, "Borrowed Views. The 
subject property may enjoy a view or views either in 
portion or it's entirety only because of the 
existence of a vacant parcel between the subject and 
the view amenity with the realistic expectation that 
the view corridor might be obstructed in some manner 
once that adjacent parcel is approved?" 

Do you agree with that definition 
of borrowed views? 

A. Yes. 
Q. And do you believe that the golf course 

parcel that was eventually sold to Mr. Malek was a 
borrowed view at the time the Rosenbergs purchased 
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590 Lairmont place? 
A. Yes. Because the golf course could 

l the primary view which can change, because it is a 
2 borrowed view as well by the maturing of trees in 
3 and the desert landscaped area, they can grow and 
4 become large which would obscure the view as well. 
5 Q. So would you say you would not be able 

have done anything to that sight. I mean, I think 
the thing that you 're missing here is the fact that 

5 this -- I mean, I'm not sure what the view is of 

3 

4 

6 to have that opinion, it would depend on the 6 when you're looking at this, because then it goes up 
Stephanie Street from twelve feet above. So all I 
have is a view of the desert landscaped area. I 
don't really have a view if I'm looking to the 
southeast. 

7 circumstances? In other words, you would never 
8 blanketly [sic) say that a property who maintains 

7 

8 

9 its primary view would never have a loss of value if 
10 it lost other views? 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. Well, you're mixing the two views 11 

together. If it's a primary view and it does have a 12 

nice view, then it should be okay. If it's a 13 

primary view like Southern Highlands where they 14 

planted pine trees all along the rear property 15 

lines, ultimately within 10 years those pine trees 
grew and obscured the entire view of the golf 

16 

17 

18 course. 
Q. Okay. I know. I'm just trying to 

understand though. It would depend on there are 
situations, at least you're telling me, there are 
situations where a property could lose some other 
view besides the primary, whatever that might be, 
and still have a diminution in value, or is that an 
impossibility? 

19 

20 

21 

22 

23 

24 

25 

Q. And let's -- we'll get there. We'll 
get talking about the view in a second. But let's 
assume that the golf course could not do anything it 
wanted with that particular area of land, then would 
it be a borrowed view? 

A. What do you mean they can't do anything 
with it? 

Q. Let's say they have to keep it as is, 
exactly as it is today, there's a certain type of 
landscaping pallet that's on there according to 
MacDonald Highlands, ifit had to stay that way, 
would that area be considered a borrowed view 
corridor? 

A. Yes. 
Q. Why? 
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A. Because it's part of the golf course 
and, well, I change my mind on that. I'm not sure 
the golf course is under any restrictions as of the 
date of this value, because it was owned by 
Mr. MacDonald. That they could adjust and move 
trees around, change the configuration, slope, 
whatever they wanted to do with this area. 

Q. Let's assume there were restrictions in 
place hypothetically speaking. Let's assume there 
were restrictions in place with what the golf course 
could do. I'm only concerned with the area that was 
recently sold to Mr. Malek. If there were 
restrictions on that area, is that considered still 
a borrowed view corridor? 

A. Yes. 
Q. Why? 
A. Because the golf course could --

hypothetically I'm not sure what you're trying to 
ask me. 

Q. I'm trying to ask you because my 
understanding of the definition here that you agreed 
to it says, "That a borrowed view is an area of 
vacant land where someone has a realistic 
expectation of the view corridor might be obstructed 
in some manner once the adjacent parcel is 
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approved." 
So to me, I read that and say, 

okay, that means a piece of property that can't be 
changed does not fit within that definition and 
therefore is not a borrowed view? 

A. No. It says the view corridor might be 
obstructed in some manner once the adjacent parcel 
is improved so it could go away. 

Q. Right? 
A. So it's a borrowed view. 
Q. Right. So if there's a restrictions 

which don't allow for any construction or change or 
improvement on the parcel, that's not a borrowed 
view, correct? 

A. Hypothetically if they had a 
restriction, sure. 

Q. Okay. And so I understand, you further 
talk about that you criticize that borrowed view 
discussion where you talk about they can be affected 
and how the report doesn't talk about that they 
could be partially or totally obstructed, not just 
by a new building but also landscaping. And you're 
taking -- that's what you're criticizing in the 
report. 

But, again, that's based on the 
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assumption that the golf parcel is a borrowed view 
parcel, correct? 

A. I think the Rosenbergs are considering 
this their primary view. And if that's the case, 
it's still a portion of their view and it could be a 
borrowed view, and the courts could change that. 

Q. I understand, but, again, when you're 
criticizing the Brunson Jiu report for not taking 
into consideration that the borrowed view areas to 
be developed, whether it be a building or 
landscaping, you're making that assumption that the 
golf course portion is a borrowed view, right? 

A. Yes. 
Q. Okay. Now, let's talk about the next 

paragraph where it discusses the borrowed view from 
the subject property that looks east (towards the 
Dragon Ridge clubhouse's parking lot and distant 
mountains to the southeast), could be obscured by 
planting a large tree or trees on the north side of 
the original adjacent lot and planting large trees 
along the east property line (Stephanie Street) to 
provide privacy to the adjacent lot. 

Do you see that? 
A. Yes. 
Q. Now, you're aware that all of the 

Page 132 

properties within MacDonald Highlands are subject to 
either Design Guidelines or the CC&R's, correct? 

A. Yes. 
Q. And you're also aware that let's assume 

Mr. Malek has built his home, if he wants to change 
any of the landscaping, are you aware that he has to 
go through a modification committee where he has to 
get his proposed modifications approved or commented 
by the adjacent property owners? 

A. I don't recall. 
Q. Would you agree that buying property 

within a community that is governed by restrictions 
of what other property owners can do provides value 
to potential purchasers? 

MR. GUNNERSON: Objection. Form. 
THE WITNESS: Yes. 

BY MS. HANKS: 
Q. And then the next paragraph you talk 

about there could be mature trees planted, but you 
make a caveat, you say planted on the adjacent lot 
parenthetical within the original lot boundaries, 
closed parenthetical. Isn't that kind of the crux 
of the problem we have in this case, is that we're 
arguing that what the Rosenbergs believed to the 
original lot turned into being something else? 
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3 
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A. I think that statement speaks for 
itself in that if in the original lot if you planted 
trees there, it would obscure the view toward 

4 Stephanie, the Dragon Ridge clubhouse and employee 
5 and visitor parking lot. 
6 Q. Okay. And I know that the report might 
7 have been talking about a lot of different views. 
8 Frankly, I don't care about the views across 594 
9 Lairmont on the original lot line. So I just want 

lo to make sure that when you put that parenthetical 
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1 A. Yes. 
2 Q. And then I think the next caveat to 
3 your answer to my question was -- well, let me back 
4 up. 
5 

6 

7 

8 

9 

10 

"Because they had a view, if now 
that Mr. Malek owns it and he's able to either put 
his house on it or landscaping on that area, now the 
Rosenberg view is obscured", correct? 

A. Not the primary view. 
Q. I don't care about the primary view. 

11 statement there when you're referring to trees being 11 I'm asking about the view across the golf parcel 
that Mr. Malek has since purchased, now the view 
would be obscured if he's allowed to put a building 

12 built, you were only referring to the original lot 
13 lines of 594 Lairmont, correct? 
14 A. Yes. 
15 Q. But, now that Malek has a portion of 
16 the golf parcel, that's the crux of what is 
1 7 presented by this case, right, that now he has this 
18 additional property that the Rosenbergs didn't know, 
19 now he can build all of those or plant all of those 
2 o trees, right? 

A. Sure. 21 

22 

23 

24 

25 

Q. And that would obscure the view from 
the Rosenbergs' property, correct? 

A. If they had a view and it was 
considered a primary view, yes. 

Page 134 

1 Q. Okay. So it only obscures the view if 
2 they had a view? 
3 A. Again --
4 MR. GUNNERSON: Objection. Form. 
5 THE WITNESS: Again, I don't think a logical 
6 buyer would anticipate a view in this direction when 
7 you have the beautiful golf course to look to to the 
8 northeast. 
9 BY MS. HANKS: 

lo Q. But it is still a view they had, 
11 correct? I mean, you inspected the property. 
12 Regardless of whether you classify it as a primary 
13 or the best view towards the golf course parcel that 
14 was eventually sold to Mr. Malek, there's a view for 
15 594 Lairmont across that area, correct? 

12 

13 

14 there or landscaping there, correct? 
15 

16 

17 

18 

19 

20 

A. I don't believe they could put a 
building there, because it wouldn't meet the 
setbacks. 

Q. Okay. So it's your understanding he 
cannot build any of his portion on the golf course? 

A. They could do on-site improvement, 
21 pools and covered patios and so forth, but I don't 

think the house can sit that much farther out. In 22 

23 

24 

other words, it's still -- I think he gave up the 30 
feet on the side setback to not be able to build in 

25 that area to get the variance for the rear property 
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1 line. 
2 Q. What's your understanding of the 
3 variance? What do you mean by variance? Variance 
4 from who? 
5 A. Well, that's the Design Review 
6 Committee could give a variance depending upon what 
7 it is and what they want and whether they think it's 
8 reasonable or not. 
9 Q. Okay. And what you say he got a 

10 variance, what is your understanding of what 
11 Mr. Malek got a variance from the Design Review 
12 Committee? 
13 A. From what I understand, they got a 
14 variance to build closer to Stephanie Street and in 
15 turn they moved the property to the south off the 

16 MR. GUNNERSON: Form as to time. Currently 16 golf course. 
17 

18 

19 

are you saying? 
BY MS. HANKS: 

Q. I'll say at the time the Rosenbergs 
20 purchased the property. At the time the Rosenbergs 
21 purchased their property, 590 Lairrnont, was there a 

view regardless of how you classify it, primary, the 
best? I don't care how you classify it. There was 

22 

23 

24 

25 

a view across the golf course portion that was 
eventually sold to Mr. Malek, correct? 

17 Q. And so I understand you correctly, they 
18 also asked for the boundary line that abuts the golf 
19 course property to be considered a rear property 
20 line? 
21 A. No. 
22 Q. No? Just a variance in terms of --
2 3 A. The rear property line is Stephanie. 
24 Don't confuse it. Okay. The golf course is the 
25 side property line. 
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1 Q. But you said they got a variance to set 
2 back. How much? 
3 A. The house closer to Stephanie. 
4 Q. How close? 
5 A. I don't know. I just know that there's 
6 talk about it. I'm not even sure it's set in stone. 
7 Q. Okay. And how do you know there's talk 
8 about it? 
9 A. I think the plans show it. Either that 

10 or Paul mentioned that to me at one time. 
11 Q. Do you know if Brunson Jiu had this 
12 information when they drafted their report or 
13 submitted the survey? 
14 MR. GUNNERSON: Objection. Foundation. Calls 
15 for speculation. 
16 THE WITNESS: I have no idea. The only thing 
17 I can tell you is they had the wrong rear property 
18 line. So the whole survey is flawed just by that 
19 one item. 
20 BY MS. HANKS: 
21 Q. Let's go back to that, because it's not 
22 flawed in the sense that it's still alluded to the 
23 same results. We already talked about that, because 
24 the respondents were understanding that the survey 
25 is a 30-foot setback, but in reality, you're saying 
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1 Mr. Malek can do a 15-foot setback, right? 
2 A. Correct. But I believe he stayed with 
3 the 30-foot setback. 
4 Q. So he stayed with exactly what the 
5 survey said was going to happen? 
6 A. Okay. 
7 Q. So how does that make the survey flawed 
8 if what actually is happening is what the survey 
9 presented --

10 MR. GUNNERSON: Counsel, object. Asked and 
11 answered multiple times. I know he's stating 
12 something and you don't like it, but you've asked 
13 this question so many times. And, obviously, 
14 there's -- you know, I'll bring that up when I have 
15 a chance to ask him some questions to rehabilitate 
16 this, but anyway, objection. Asked and answered. 
17 BY MS. HANKS: 
18 Q. That's his objection. You still have 
19 to answer. 
20 A. What is the question? 
21 Q. So is the house -- how is the survey 
22 flawed then ifthe 30-foot setback is actually 
23 what's happening? 
24 A. That's just one of the components 
2 5 within the survey that are flawed. 
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1 Q. But is it flawed if that's actually 
2 happening now? 
3 A. No. 
4 Q. Okay. And we veered off originally 
5 from what I was talking about. Based on some of 
6 your answers, I want to get back to that if 
7 regardless of what plans you may have reviewed, if 
8 Mr. Malek can either build a home or build trees 
9 within the golf parcel, that would obscure the view 

10 from 5 94 Lairmont, correct? 
11 A. Yes. 
12 Q. Now, is it your opinion that there is 
13 no loss of value to 590 Lairmont because of the 
14 belief that Mr. Malek is not building any portion of 
15 his home on the golf course parcel? 
16 A. No. 
17 Q. Okay. Because I want to make sure 
18 we're clear on that, because I think you said you 
19 had plans, as far as you know, the plans that you 
20 reviewed did not show any building of a house on the 
21 golf course portion; is that correct? 
22 A. I don't recall. 
23 Q. Let's go to page 15 of your report. 
24 And you talk about on page 14 leading into 15 how 
25 certain trees could be built on the properties, 
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1 right? 
2 A. Yes. 
3 Q. And you indicate there you have four 
4 circles on page 15. There's a picture there and you 
5 have four circles. And let's just get some context 
6 to some of these property lot lines. Do you see the 
7 first set of circles that you have that go over a 
8 property lot line? Do you see it? Kind of lot line 
9 goes towards the middle of that circle. Do you see 

10 that? 
11 A. Yes. 
12 Q. What lot line is that representing? 
13 A. I think the originals. 
14 Q. Okay. And then what is the second one? 
15 And you have a second set of circles that look like 
16 they also have a line going through them. What lot 
1 7 line does that represent them? 
18 A. Same. 
19 Q. The original lot line? 
20 A. Yes. 
21 Q. Why are the two different-- how come 
22 you have two different original lot lines? 
23 A. Are you talking about the blue line or 
24 the green line? 
25 Q. I don't have a colored copy. So let me 
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1 -- okay. So the very first property line that we 
2 see where you have two circles, it's colored green 
3 on your report, what does that represent? 
4 A. I believe that's the setback in and the 
5 

6 

7 

blue is the original property line. 
Q. Okay. So I see. And so is the green 

setback assuming a 15-foot setback? 
8 A. I can't answer that without looking at 
9 the plans, but I would say most likely. 

10 Q. Where did you get this picture from? 
11 In other words, who drew the lines that you've 
12 marked green and blue on here? 
13 A. Probably Pat that works with me. 
14 Q. Okay. And, so I just want to make sure 
15 I'm clear. So you wouldn't be able to tell me what 

setback you were doing to draw that blue line? 16 

17 A. The aerials are for demonstration 
18 purposes. It may not be exactly to scale. 
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1 So on those are on the original 
2 lot lines. 
3 Q. And those are based on the fact that 
4 that would be a side yard lot line, correct? 
5 A. Yes. 
6 Q. And if Mr. MacDonald testified that he 
7 would implement that as a rear property line, would 
8 that change your opinion as to whether any of those 
9 trees could be built? 

10 A. Mr. MacDonald is wrong on that being 
11 the rear property line, period, because it's not. 
12 Q. Well, my understanding -- have you 
13 reviewed -- there was a gentleman by the name -- I 
14 think it was Michael Tazzy. (Phonetic) I might have 
15 the first name wrong. Mr. Tazzy, he was deposed 
16 from the City of Henderson. Did you read his 
17 deposition? 
18 A. No. 

19 Q. No. I understand that. I just want to 19 Q. Are you aware then -- if I were to 
20 make sure I understand. What is the purpose of the 20 represent to you that Mr. Tazzy testified that the 
21 blue versus green lines? What are they 21 City of Henderson marks property lines, particularly 
22 representing? 22 the rear property line just based on whatever 
23 A. One is the property line and one is the 23 property line is opposite to the ingress of the 
24 setback line. 24 property. Are you aware of that? 
25 Q. What is the setback that you were -- 25 A. It's usually, yes. 
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1 that you were assuming in this scenario? 
2 A. I can't recall. 
3 Q. How would we determine that? 
4 A. By looking at the plat map. 
5 Q. What plat map? 
6 A. There is plat maps that show, that are 
7 recorded that show the property line so the blue 
8 would be the property line and the green if the 
9 circles are supposed to be 30-foot circumference, it 
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1 Q. That's the typical way you designate 
2 lot lines? 
3 A. Right. 
4 Q. And Mr. Tazzy also testified that 
5 despite how the City of Henderson designates them, 
6 no one is bound by those lot lines, if MacDonald 
7 Highlands wants to change that they could. Are you 
8 aware of that? 
9 A. No. 

10 looks like maybe -- I don't know what the difference 10 Q. Okay. Now, let's assume that 
11 is. 11 Mr. MacDonald testified that he would have 
12 Q. You don't know the difference but your 12 implemented rear lot lines setbacks and other 
13 report is saying that Mr. Malek based on these lines 13 provisions to the lot line that abuts the golf 
14 in the setback of trees, so if we don't know what 14 course. Would that change your opinion as to 
15 we're talking about, how did you know he could build 15 whether the trees that you marked here could be 
16 trees there? 16 planted by Mr. Malek? 
17 A. Because it's a side property line, and 17 A. No. 
18 you can put trees on the side property lines. 18 Q. Why not? 
19 Q. Okay. 19 A. Because they're in the side property 
20 A. The last paragraph on page 15, "There 20 lines on the left, and one's on the right is the 
21 are no provisions in the CC&R regarding trees on 21 rear. Or if you're going to try to tell me the golf 
22 private lots overhanging the golf course." So you 22 course is the rear, then both of those are side 
23 could put a mid size mature tree on the subject and 23 property lines, and an owner can plant trees in the 
24 overhang the golf course slightly is common 24 side property lines. 
25 throughout MacDonald Ranch." 25 Q. I'm asking you to assume that 
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Mr. MacDonald testified he would make that side 
property line the rear property line. 

MR. GUNNERSON: I'm going to object to the 
form. Mr. MacDonald did not testify as the 30(b)(6) 
of the owner of the property in question. 
BY MS. HANKS: 

Q. You can go ahead and answer. 
A. I have no idea what Mr. MacDonald --
Q. I know. I'm asking a hypothetical. 

I'm asking you to assume. Mr. MacDonald testified 
that he would enforce that lot line that you were 
talking the sideline that abuts the golf course, he 
would treat that as rear property line and enforce 
the restriction that can go with rear property 
lines, if that were the case, would Mr. Malek still 
be able to build these four trees that you marked 
here? Maybe you don't know. 

A. I don't know. 
Q. Okay. Are you aware of the term rear 

cone of vision? 
A. I've heard it. 
Q. Have you heard it in a context of this 

case? 
A. I think I heard it in the context of 

the Orient Express. 
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Q. How did that issue come up in the 
Orient Express case? 

A. I believe in the CC&R's and possibly 
the A.R.C. guidelines they had a cone of vision of 
25 feet along the side property lines leading to the 
rear which they believed was the view corridor. 

Q. Are you aware that McDonald Highlands 
has a similar provision in the Design Guidelines for 
parcels that abut the golf course? 

A. Okay. 
Q. I'll represent to you that they require 

a 15-foot setback for their rear cone of vision. If 
that were the case, would any of the trees that you 
marked here in this picture on 15 be allowed? 

A. You're saying the cone of vision is 
along the rear property line? 

Q. Well, it's what you explained. It 
follows the side yard line up to the rear, and it 
requires a 15-foot setback from the rear property 
line. 

A. Right. And if we're looking at his 
lot, that would be the cone of vision along the rear 
property lines here. 

Q. I know you're looking at Stephanie 
Street. I'm asking you to assume that Mr. MacDonald 
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said he would use the side yard as a rear line and 
enforce the rear cone of vision in both those 
corners where you have the trees? 

A. I would probably have to state that 
Mr. MacDonald was confused and had it wrong 
regarding what is the rear and what is the side 
based on what I've read. It can happen. 

Q. But I'm not asking whether he was 
confused. I'm asking -- I asked him if he would 
enforce the rear cone of vision for that side 
property line? 

A. I have no idea. I wasn't there, and I 
haven't read his deposition. 

Q. I'm telling you he said he would 
enforce the rear cone of vision. So if he did and 
it requires a 15-foot setback, would any of the 
trees you've marked in your picture be allowed? 

A. The ones to the north would not. 
Q. Which ones are the ones to the north? 
A. Up the page. 
Q. I want to have you mark it on the 

original exhibit so that we have that clear on the 
record. You can mark them with an "A". So the 
mark, the ones with an "M" that you believe would 
not be allowed assuming the rear cone of vision was 

not enforced? 
A. Hypothetically if that's the rear 

property line which it is not. 
Q. Correct. Hypothetically if 
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Mr. MacDonald would have enforced that as a rear 
property line. 

A. Okay. I'm ready for a break. 
(Short break.) 

BY MS. HANKS: 
Q. Let's go to page 19 of your report. 

It's the second sentence of the first paragraph. 
"Essentially analysis of potential detrimental 
conditions that could affect property value has 
nothing to do with allegations by either party to a 
litigation or their opinions." 

Can you explain that sentence to 
me? 

A. Yeah. It's like the Mr. Jiu and 
Brunson are pleading the case regarding the 
property. 

Q. But you say, "The analysis of potential 
detrimental conditions that could affect property 
value has nothing do with allegations by either 
party to a litigation." I guess I don't understand 
what you mean by that. 

Depo International (37) Pages 145 -148 
(702) 386-9322 or (800) 982-3299 I www.depointernational.com 

APP00197 



JA_0430

Scott Dugan - March 16, 2015 
The Fredric and Barbara Rosenberg Living Trust vs. Bank of America, N.A., et al 

Page 149 

1 A. Well, throughout the report they say 
2 that they have been damaged, and you don't get into 
3 the damage unless you can prove it, and you can't 
4 prove it until you're done with your analysis. 
5 Q. Okay. So what analysis hasn't been 
6 completed? Is it that you're saying that there's 
7 some analysis that hasn't been completed? 
8 A. Well, no. In the report he's pleading 
9 their case for them. 
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1 nothing do with analysis of whether it's a 
2 diminution of value, correct? That's not a factor 
3 you're concerned with? 
4 A. If you read the whole paragraph, it 
5 

6 

answers this. Why does the expert focus on this? 
Real estate damage assessment is based on an 

7 unbiased assessment of value loss due to some event 
8 or occurrence. The lack of disclosure has nothing 

to do with it. Whether it was disclosed or not 9 

10 Q. Okay. But I guess I don't understand 10 disclosed, does the addition of this property affect 
11 what you mean by the sentence that, "potential 11 the adjacent property? 
12 detrimental conditions has nothing do with the 12 Q. Right. And, so that leads me to my 
13 allegations by the parties in this case"? 13 next question. Let me make sure I understand what 
14 A. Yeah. In other words, you shouldn't be 14 you're saying there. 
15 influenced by the parties, either side. Our job is 15 Is it your opinion that it doesn't 
16 to be unbiased, ethical, and determine whether or 16 matter when a disclosure happens, you can still have 
17 not there is a loss or no loss. 17 a loss of value to a property based on some 
18 Q. Okay. That's what I wanted to make 18 condition, correct? 
19 sure of that sentence. So you just mean that those 19 MR. GUNNERSON: Objection. Misstates. Go 
2 o considerations, what the parties are saying -- 2 o ahead. 
21 A. Has nothing to do with it. 21 THE WITNESS: You can have a loss or no loss. 
22 Q. -- don't factor into the analysis or 22 BY MS. HANKS: 
23 shouldn't factor into the analysis? 23 Q. Now, if you turn to page 22 of your 
24 MR. GUNNERSON: Let her finish her question 24 report, it's the second full paragraph on that page 
25 before you answer so that the court reporter can get 25 where it starts "with use of that scenario." 
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1 it down. 
2 THE WITNESS: Sorry. 
3 BY MS. HANKS: 
4 Q. So just so I understand that sentence, 
5 you're saying those types of whatever the parties 
6 are thinking or saying, that should not influence 
7 the analysis that an appraiser does, right, that's 
8 what you're getting at with that sentence? 
9 A. Yes. 

10 Q. Okay. Just wanted to make sure. Now, 
11 if you go to page 20 of your report, it's kind of in 
12 the middle paragraph, it starts with -- why does the 
13 expert focus on this, that's the paragraph starts --
14 A. Okay. 
15 Q. And I'm going to direct your attention 
16 to the third sentence, "The lack of disclosure has 
17 nothing to do with value loss, if any." 
18 Do you see that sentence? 
19 A. Correct. 
20 Q. Okay. And I want to make sure I 
21 understand this sentence, and I think I might now 
22 that you've explained the other sentence. 
2 3 Do you mean that whether the 
24 disclosure of the golf parcel being sold or 
25 potentially being sold to Mr. Malek, that has 
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1 Do you see that? 
2 A. Yes. 
3 Q. You talk about the indicated range from 
4 the respondents is anywhere from 1 percent to 50 
5 percent, correct? 
6 A. That's not my range. That's their 
7 range. 
8 Q. Right. That's what you're noting, 
9 that's the range that was alluded from the survey, 

10 right? 
11 A. Yes. 
12 Q. Okay. And when you say 1 percent to 50 
13 percent, does that mean one percent of the 
14 respondents thought there was a loss, or does it 
15 mean that the value was one percent of the purchase 
16 price? What are those percentages referring to? 
17 A. Diminution of value of 1 to 50 percent. 
18 Q. Do you know what those numbers are, 
19 what would 1 percent mean to 50 percent? Do you 
20 know what those numbers are? 
21 MR. GUNNERSON: Objection. Form. 
22 THE WITNESS: It's not clear. 
23 BY MS. HANKS: 
24 Q. From the report? 
25 A. Correct. 
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l Q. What would make it clear for you? What 
2 would you need to know to understand what the figure 
3 that would be attributed to 1 to 50 percent? 
4 MR. GUNNERSON: Objection. Foundation. 
5 THE WITNESS: I think as an appraiser, if I 
6 would have written that report, that would have 
7 given me a good indication that there's something 
a wrong with the survey, because the range is too 
9 wide, unreliable. 

10 BY MS. HANKS: 
11 Q. Okay. So is there anything that you 
12 reviewed or you can cite to that says if you have a 
13 wide range of response to a survey that that makes 
14 the Contingent Value Survey unreliable? 
15 A. It's an indication that if the range is 
16 too wide that you should have some transactional 
17 market data to substantiate your conclusion. 
18 Q. What material says you should do that 
19 for a Contingent Value Survey? 
2 o A. Real estate damages. 
21 Q. And they say that specifically with 
22 regard to using -- hold on. They say specifically 
23 in that book that if you use a Contingent Value 
24 Survey and you get too wide of a response, you are 
2 5 then required to or you should cross reference it 
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l with market data? 
2 A. It says any type of survey is 
3 

4 

subjective and should be cross comped, cross 
correlated with market transactions. 

It doesn't specifically say that 
that one should or should not be, but it does talk 

7 about it right within the analysis part there, that 
a it should be crosschecked with transactional market 

data. 

5 

6 

9 

Q. Okay. And that's where I want to make 
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l point. It's the second sentence in that paragraph. 
2 MR. GUNNERSON: Okay. Here? 
3 BY MS. HANKS: 
4 Q. Yes. Here "The consultant has 
5 pre-concluded damages." 
6 How did Brunson Jiu pre-conclude 
7 damages in your opinion? 
8 A. You have to go up to two paragraphs 
9 above it where they say, They have no explanation or 

10 justification for stating they are impartial, 
11 objective, and independent. And then assuming the 
12 most injurious scenario referring to the damages of 
13 50 percent of the improved value from the survey 
14 without collaborating support from one or more 
15 accepted methodologies to drive or reconcile the 
16 final conclusion and value opinion. The conclusion 
17 of 30 to 40 percent of the improved market value are 
18 rationalized by stating -- assuming the most 
19 injurious scenario is generally accepted practice. 
20 Q. Okay. I just want to make sure. You 
21 don't mean that Brunson Jiu pre-concluded damages in 
22 their survey, right? 
23 A. They're the ones that did the survey. 
24 Q. Well, I understand. But you're 
25 criticizing the survey. So I want to make sure that 
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I understand, because the problem we have here, we 
have a survey and then we have a report based on the 
survey. And then you have the criticism of it. So 
I want to make sure that I understand what each of 
your statements is criticizing. 

When you say Brunson Jiu 
pre-concluded damages, you're not saying that they 
pre-concluded damages within the context of the 
questions in the survey, correct? 

10 
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sure I understand the distinction then. Do you have 11 

any materials, whether it be that book or any other 12 

materials that say that when you have a large range 13 

A. I can't answer that question. 
Q. Why can't you answer that? 
A. Because the survey questions are not 

appropriate in my opinion, that would inform the 
recipient of the actual situation. in response from respondents to a Contingent Value 

Survey that that automatically makes that survey 
unreliable? 

A. No. 
Q. Go to page 23 of your report. It's the 

first paragraph after that bullet point on that 
page. It's the second sentence. You say here "The 
consultant has pre-concluded damages." 

How did Brunson and Jiu 
pre-conclude damages in your opinion? 

MR. GUNNERSON: Page 23? 
MS. HANKS: Yes. Right after the bullet 

14 

15 

16 

17 

18 

19 

Q. Why weren't they appropriate? 
A. I just don't think they are sufficient 

enough to analyze the situation. 
Q. Why weren't they sufficient enough? 
A. They didn't talk about the difference 

20 in the views, the borrowed view, and that they would 
retain the primary view. 21 

22 

23 

24 

25 

Q. Didn't the survey show they would 
retain the primary view based on the pictures? 

A. No. Now I'm confused. I just think 
the questions weren't -- the questions weren't 
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1 sufficient to do the proper job. 
2 Q. What made them insufficient? 
3 A. Well, for example, number one, a 
4 partial view of the golf course where the Malek 
5 takings noting to the recipients, by the way this is 
6 12 feet below Stephanie which is a secondary access 
7 road into the community and then abuts the clubhouse 
8 parking lot, has trees along Stephanie which will 
9 continue to grow to 30 to 40 feet in height, which 

10 will block any view to this side. 
11 Q. So you felt the question should be more 
12 detailed in terms of all of the area that surrounded 
13 these lots? 
14 A. I think it has to tell what the view 
15 that they lost were going -- what the view was 
16 potentially what they were going to lose, because I 
17 don't think that what they stated is that they were 
18 maybe the recipients felt they were going to lose 
19 the entire view to this side which is not the case. 
20 Q. What portion of the side view did they 
21 not lose? In other words, based on the scenario 
22 that was provided, you said they didn't lose the 
23 entire side view. What did the Brunson Jiu survey 
24 represent that they thought they did lose? 
2 5 A. I would have to have the survey to look 
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1 at the questions. I'm not going to try to answer 
2 this without the survey questions in front of me, 
3 period. 
4 Q. I'm going to get the survey, because I 
5 want to know what you're going do say at trial. So 
6 I'll be back. 
7 A. Perfect. 
8 (Off the record.) 
9 (Exhibit 2 marked.) 

10 BY MS. HANKS: 
11 Q. Okay. So we've marked Exhibit 2 which 
12 is I believe the survey questions. And these were 
13 pulled out from Mr. Jiu's report. So we'll go by 
14 the page numbers at the bottom. It starts at 46. 
15 Let's just go through each question so we have it 
16 clear. 
17 Are you concerned with these 
18 questions and are you a currently licensed broker or 
19 agent active in the Las Vegas market? 
20 A. No. 
21 Q. How about the next question, how long 
22 have you worked professionally as a real estate 
23 agent or broker? 
24 A. No. 
25 Q. So now here's where we get to page 48 
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1 where you start to actually have pictures. And it 
2 looks like they put two -- they gave two pictures to 
3 the respondents. One, it says, before vacant and 
4 after vacant. And the question in the survey was, 
5 does the additional adjacent 14,000 square feet of 
6 blue land have an impact on the value and/or the 
7 marketability of the subject green property. 
8 Do you see that? It's on page 48. 
9 A. Okay. 

10 Q. So the question is contained in the 
11 little survey box. Do you see that? 
12 A. Right but our answers to all these are 
13 on page 69 in our report. Why we have issues with 
14 what? 
15 Q. Well, I was asking you before and you 
16 said you needed to see the survey. So I printed out 
17 the survey. So let's go through the survey, and you 
18 can look at your report to refresh your 
19 recollection. And we can follow along. So what is 
2 o your problem with this question that I just read 
21 here? 
22 A. Well, the plans aerials are flat and do 
23 not exhibit the topography issues. 
24 Q. I'm going to hold you up every time you 
25 tell me a fact, I'll ask you a follow-up question. 
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1 What are the topography issues that you believe 
2 exist that aren't really represented in these 
3 diagrams of the respondents? 
4 A. That the ninth hole is in a fishbowl 
5 and that it's 10 to 12 feet, the subject site, below 
6 Stephanie. 
7 Q. Okay. What do you mean by "fishbowl"? 
8 What is a fishbowl? 
9 A. A fishbowl is where everybody can look 

10 in or look out. 
11 Q. Okay. Any other problems with this 
12 particular question besides the two factors you just 
13 mentioned? 
14 A. It's misrepresenting the material fact 
15 in that it shows lots one and two. The addition is 
16 only to lot two, so lot one probably should not have 
17 been included. 
18 Q. Okay. Anything else? 
19 A. Not right this second. 
20 Q. Now go to the next page, page 49. It 
21 says you answer yes, the additional adjacent blue 
22 land does have an impact on the value and/or the 
23 marketability of the subject green property. Which 
24 of these options would you consider the most likely 
25 impact on value. And it looks like the respondents 
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could have marked no impact, beneficial, or adverse. 
What problem do you have with that 

question? 
A. What's that question, three or four? 
Q. You know what, I'm sorry. I don't know 

what question it is in the sequence. 
A. I'm not sure I have a problem with 

that. 
Q. The next question is on page 50. I 

don't necessarily know if it's the exact next 
question in the sequence. I think it is. You 
answered yes. The additional adjacent blue land 
does have an impact on the value and/or the 
marketability of the subject green property. Which 
of these options would you consider the most likely 
impact on marketability. And it looks like the 
respondents could have answered no impact, 
beneficial, or adverse. 

Do you have any problems with that 
particular question? 

A. I think that asks for days on market; 
is that correct? That the days on market. 

Q. Would affect it? 
A. Yeah. And I guess I have a problem 

with that, because the question should have stated, 
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number one, the entire survey is flawed, because 
it's making an assumption that it's a $5 million 
house. So the question is are the recipients going 
to answer the questions for a $5 million house same 
as the $2.5 million house. 

Q. Did the survey people get told it was 
valued at 5 million? 

A. Yes. I believe so. 
Q. Can you confirm that for me, because I 

don't know that they did. 
A. Yes. The survey states the subject is 

a listing of $5 million in the survey when the value 
as of date of value is $2.5 million. 

Q. Do you know if they were referring 
to --

A. Malek's property. I mean, excuse me, 
Rosenbergs' property. 

Q. Is that your understanding or is the 
five million value on the Malek's lots? I'm not 
sure. Do you have --

A. I think it's Rosenberg. Yes. Because 
it says the subject is a $2.5 million property. 

Q. Who says that, the report, your report? 
A. Yes. Our report does. So we all 

concurred it was a two and a half, all the 
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appraisers. So the question is why would you start 
out a survey that is flawed with a listing of a $5 
million property when the most you would list it at 
is at that point in time two and a half million. 

Q. Do you have a reference as to where 
they stated that in the survey or in your report? 
What page are you on, what bullet point? 

A. Sixty-nine. Bullet point number five. 
Q. Okay. So do you have any problem with 

this question other than you believe that the 
hypothetical was starting at five million versus two 
and a half million? 

A. Well, sure. Because it would change 
the recipient answers on all the questions. 

Q. How do you know that? 
A. Because it just would. I mean, the how 

do I know that? 
Q. Yes. 
A. I've been appraising in Las Vegas 

multimillion dollar properties, and over the past 
five years, over $4 to $6 million probably haven't 
been 15 sales, maybe 20 in the entire valley in that 
price range, whereas in the $2 to $3 million price 
range, there's probably been maybe a hundred sales. 
So the recipient would give a different answer to 
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something that is priced at two and a half versus 
something that is priced at five. 

Q. Did you ever consider issuing your own 
survey with those changes? 

A. No. 
Q. Why? 
A. No reason to. I don't believe a survey 

is the appropriate methodology to do this assignment 
unless you have market transactional data to support 
or back up the survey. 

Q. Okay. And did you actually implement 
any independent methodology or was your assignment 
strictly to critique Brunson and Jiu's report? 

A. No. We have market transactions in our 
report to show how you could do that. 

Q. We'll get that to the side then. So 
you did both. You actually criticized Brunson Jiu's 
report, and then you believe you implemented a 
different methodology in order to determine whether 
590 Lairmont has a diminished in value? 

A. We showed some examples, yes. 
Q. Okay. Let's go to the next question on 

page 51. In answering this question, please recall 
the adjust sent blue land with and without the 
additional 14,000 square feet. 
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1 How would the additional 14,000 
2 square feet of adjacent blue land affect the typical 
3 buyer's decision in making an offer on the green 
4 property. 
5 The typical buyer would and they 
6 had a choice, decide to look at other, decide to 

look at other -- there's dot, dot, dot. So there 
might be more to that question. Offer to buy the 
green. Offer to buy the green. Offer to buy the 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

green. 
Do you see any problems with that 

question? I'm sony. Let's back up. Their choices 
in the typical buyer could and they have the full 
question down here. The first one they could 
choose, decide to look at other properties, still 
considering the green property, or they could have 
said decide to look at other properties, omitting 

18 the green property from consideration, offer to buy 
19 the green property at a discount, offer to buy the 
20 green property at list price, offer to buy the green 
21 property at a premium. 
22 Do you have any criticism of that 
23 question? 
24 A. Bullet point three. Failed to consider 
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1 is the sixth question. So I don't know if that's 
2 how you did it. 
3 MR. GUNNERSON: But can we go off the record 
4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

for a second? 
MS. HANKS: Sure. 

(Off the record.) 
BY MS. HANKS: 

Q. So we left off on page 51. And I asked 
did you have any problems with this question? 

A. No. 
Q. No? I'm sony. Did I hear you right? 
A. No. 
Q. Next question is on page 52. And it 

looks like they provided the survey respondents a 
picture that's titled "Before Developed" and a 

16 picture that's titled "After Developed." And they 
17 asked the question, does the development of parcel 
18 two with the additional 14,000 square feet of land 
19 have an impact on the value and/or the marketability 
20 of the subject parcel one. 
21 And then you could have answered 
22 yes or no. Do you have a problem with that 

question? 23 

24 A. Yes. I don't think, again, it 
25 the responses of 116 people that stated the subject 25 addresses all the issues that when I'm looking at 
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could lose value and have marketability issues for 
many reasons. Just being on the course. Being next 
to vacant land, etc. 

Q. Okay. I'm sony. I guess I didn't 
understand then. What was the problem you had with 
this specific question, that they didn't list other 
factors that might affect the property? 

A. This is question six, correct? 
Q. I don't know what number the question 

lS. I have it on page 51 of Exhibit 2. 
A. They failed to consider the responses 

of 116 people. Question six states the subject 
could lose value and have marketability issues for 
many reasons just being on the course, being next to 
vacant land. I think that corresponds to that. 

Q. Okay. Let's back up. 
A. Maybe that is question seven. 
Q. Yeah. 
A. I'm just -- see, I think we've numbered 

these by-- I don't think he has them numbered. 
Q. No. I don't think he does. 
A. So it's a little confusing here. Okay. 

Let's see. I'm not sure. 
MR. GUNNERSON: Does it appear that --
MS. HANKS: I will say if you just count, this 

1 

2 
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4 
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the borrowed view across the golf course or adjacent 
to this lot, Malek's, lot two, that Stephanie Street 
rises up 12 feet and, therefore, it's in a fishbowl, 
and it really doesn't have a significant view beyond 
the golf course primary view. 

And if anything, the after 
developed, the way they have it situated here, you 
still have a portion of the borrowed view across 
Malek's property on the very northwest corner. 

Q. So is the northwest comer, the comer 
closest to 590 Lairmont? 

A. Closest to the golf course along that 
side property line. 

Q. But the respondents could see that, 
correct, I guess what you're terming is still a view 
across the golf course portion of Malek's lot? 

A. A portion of it, yes. 
Q. Okay. Now, going to the next page, 53, 

the question is, you answered yes. The development 
of parcel two with the additional 14,000 square feet 
of land has an impact on the value and/or the 
marketability of the subject parcel one. Which of 
these options would you consider the most likely 
impact on value? No impact, beneficial, or adverse? 

What problems would you have with 
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1 that question? 
2 A. Actually, it looks like 10 percent said 
3 no impact. Thirty-eight percent said it's 
4 beneficial. So it's a split decision. Fifty 
5 percent think it's beneficial, and fifty percent 
6 think it's not beneficial. 
7 Q. I'm not concerned with the actual 
s response. We started this exercise to determine 
9 what problems or criticisms you have with the actual 

10 particular survey question. So with the particular 
11 survey questions, do you have any criticism of that 
12 question? 
13 A. I think this probably is the one. I 
14 just -- I think the question doesn't ask all of the 
15 information that needs to be displayed. 
16 Q. Okay. What would it need to ask in 
17 your opinion? What does this question not ask that 
18 you think it should have asked? 
19 A. That we're in a fishbowl and that we 
20 really don't have any view across this area once you 
21 get to the Stephanie Street. It increases in 
22 elevation by 12 feet. 
23 Q. Okay. So you think-- just so I'm 
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1 Q. So you believe that the real estate 
2 agents who answered are not competent to answer the 
3 survey? 
4 A. I looked through each one of them, and 
5 there were only maybe two that sell multi -- well, 
6 actually one that sells multimillion dollar homes 
7 and had a sufficient number and that was Jean 
8 Northrop. 
9 Q. According to page 69 of your report, 

10 though you said, "Only 19 percent of the respondents 
11 have no experience selling high-end properties." 
12 So that would tell me the other 
13 percentage did have experience? 
14 A. No. That's what they listed in their 
15 report is 19 percent of the respondents had no 
16 experience selling high-ends. The others said they 
17 did. But the question is on 604 homes, there were 
18 no names except for Jean Northrop included in the 
19 survey as selling homes over $2 million, so 
2 o therefore --
21 

22 

23 

Q. They didn't give any opinions regarding 
whether a property is affected by a view corridor? 

24 understanding, the view stops once Stephanie Street 24 

A. They can give opinions, but they have 
no skin in the game. They have nothing to lose. 

25 starts, is that what you're saying? 

Page 170 

1 A. Beg your pardon? 
2 Q. You're saying the view stops once we 
3 get to Stephanie Street because of the elevation? 
4 Am I understanding that? 
5 A. That's one issue, and the next issue is 
6 the trees along Stephanie that are going to grow 
7 significantly higher than they are now. So they're 
8 going to block whatever view that Rosenberg seems to 
9 think is, I guess, a primary view toward the 

10 clubhouse. 
11 Q. Okay. But in this survey at least how 
12 I look at it, correct me if I'm wrong, it cuts it 
13 off the boxes, the pictures don't even go past 
14 Stephanie Street. So the respondents aren't really 
15 concerned what's beyond Stephanie Street. They're 
16 just looking at the golf course portion and Malek's 
17 two lots he has and the Rosenberg lot, correct? 
18 A. Okay. 
19 Q. So why is it that the fact that we're 
2 o not paying attention to what happens beyond 

25 Q. Right. So they're the perfect people 
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1 to ask these questions. They have nothing to lose, 
2 no bias. They don't even know the specifics of the 
3 case. They're just asked, hey, assume this parcel 
4 sold. Does it affect the value? Or, hey, assume 
5 the parcel is developed, does it affect the value, 
6 right? And that's what the survey did? 
7 A. Right. 
8 MR. GUNNERSON: Objection. Argumentative. 
9 THE WITNESS: But they don't have the 

10 expertise by dealing with high-end buyers and 
11 sellers to ask those types of questions or have 
12 dealt with those types of questions. If they've 
13 never sold per your survey a $5 million home, how do 
14 they know what these people want and don't want and 
15 what they consider a borrowed view and a primary 
16 view? 
17 BY MS. HANKS: 
18 

19 

20 

Q. But you agree that these issues don't 
always exist in high-end homes, right? 

21 Stephanie Street makes this survey to you unreliable 21 

22 ifthe boxes don't seem to be concerned with that? 22 

23 

A. What issues? 
Q. View corridors? 
A. Every house on a golf course has some 

type of view corridor. 23 When I say the boxes, the pictures? 
24 A. Again, the competency level of the 
2 5 recipients. 

24 

25 

Q. No, but I mean, in general, view 
corridors in general is always some type of 
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l consideration for any real property, right, you 
2 don't just limit it to high-end homes? 
3 A. No. There's other lower-end properties 
4 on golf courses. 
5 Q. Don't even worry about the golf course. 
6 I'm just talking views in general. Real estate 
7 agents deal with buyers who take into consideration 
8 a view of the home regardless of whether it's a 
9 high-end home or a low-end home, whenever you use 

10 that term to mean, right? 
11 A. In the multiple listing service, people 
12 say a $50,000 home has a mountain view. 
13 Q. Right. But I'm just saying that it --
14 I want to make sure I understand. You think the 
15 respondents to the survey were incompetent because 
16 you have to sell a high-end homes to understand the 
17 hypothetical they're being posed by the survey, 
18 right? 
19 A. I think it would have been a much 
20 better approach than to go after the mass real 
21 estate market agents to either interview or do the 
22 survey to the top 20 agents in the city who deal 
23 with these type of properties. 
24 Q. But that would significantly diminish 
25 the pool of people, right, to 20 people? 
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l A. It would have diminished the pool of 
2 people to experts. 
3 Q. Experts? 
4 A. The best experts. 
5 Q. Just because they've sold multimillion 
6 dollars homes, they're all of a sudden experts? 
7 A. Well, I would concur they have a much 
8 better idea than someone that has sold one $1 
9 million home or never sold one. 

10 Q. So just so I'm clear, on page 53, you 
11 have no problem with the question itself, you just 
12 don't like the pool of people that were answering 
13 the question in terms of you don't think they had 
14 the ability to -- the knowledge to answer the 
15 question appropriately? 
16 A. I think if the questions fundamentally 
17 would have been more neutral or more to specifics, 
18 the results would have been different. 
19 Q. Okay. How would Brunson and Jiu -- how 
20 should they have made this question start with to 
21 make it more neutral? 
22 A. They should have laid out the scenario, 
23 told them about Stephanie Street, told them about 
24 the house being in a fishbowl. If you look at this 
25 aerial, it looks to me like these houses are all on 
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l the same height. And it doesn't say anything about 
2 Stephanie and the fact that Stephanie is built up 12 
3 feet above the pad for Rosenberg. And, therefore, 
4 there really is no view to the east or to the 
5 southeast. The view corridor is toward the golf 
6 course to the north and a distant city view peekaboo 
7 to the northwest. 
8 Q. My understanding is when you're talking 
9 about view, is there a certain amount of feet that 

10 you're entailing with that? In other words, does 
11 view only mean in a distance? 
12 A. No. View can be right up against the 
13 property line. 
14 Q. So they do have a view right up against 
15 the property line ifthe golf parcel stays the way 
16 it was when it was sold, when they bought the 
17 property in May of 2013, right? 
18 A. Okay. 
19 Q. So is that correct, they do have a view 
20 across the golf course parcel? 
21 A. Yes. 
22 Q. Okay. 
23 A. But a logical person really wouldn't 
24 look to the right. They would look at the green. 
25 That's the view. 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Page 176 

Q. I understand that's your statement of 
the primary view. But the view across the golf 
parcel is still a view attributable to 590 Lairmont, 
correct? 

MR. GUNNERSON: Objection. Form as to 
"attributable." 

THE WITNESS: It's a borrowed view. 
BY MS. HANKS: 

Q. Now, let's go -- because the problem 
I'm having is you're generalizing your conclusions 
with respect to the survey. And, but your statement 
is saying that the questions were wrong or you had 
problems with the questions. So that's why we 
started this exercise, so I want to back up to page 
53. 

What's wrong with this question? 
You said it could have been stated more neutral. 
How could it be stated more neutral? That was one 
of your problems you said you had with the question. 

A. I have a problem with all the 
questions. It's hard to just pick one out and say 
if the -- I mean, they start out with the survey 
stating it's a listing of a $5 million house. 

Q. Okay. And then you also have a problem 
because they don't tell people that Stephanie Street 
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l is 14 feet elevation above the property? 
2 A. Well, it's 10 to 12 feet. 
3 Q. Any other problems generally? It's not 
4 with the actual specific questions, you didn't have 
5 a problem with the general premise that it didn't 
6 state specific --
7 A. I'm not sure that it's a neutral 
8 survey. 
9 Q. Why would it be not neutral if it has 

10 less facts as opposed to more facts? 
11 A. Because it implies that there's a 
12 difference in value before and after. 
13 Q. How does it do that? 
14 A. It says it right here on page 52. 
15 Q. How does page 52 -- you earlier 
16 testified you had no problem with this question. 
17 How does page 52 imply it has a loss of value? 
18 A. Because it states that there's an issue 
19 before and there's an issue after. 
20 Q. But isn't the issue -- isn't that the 
21 point of the survey, the issue before is before 
22 Mr. Malek purchased the golf parcel, correct, in 
23 other words, let's back up. 
24 In the before developed picture, 
25 if Mr. Malek had never purchased a golf course 
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l parcel, that would be the confines in which he had 
2 to build his house, correct, the outline there that 
3 we see in the property? 
4 A. Correct. 
5 Q. And then the after developed shows that 
6 now that Mr. Malek has purchased the golf parcel, 
7 now his lot line has increased -- excuse me -- his 
s lot has increased in size, right? 
9 A. Yes. 

10 Q. And now it shows where he could 
11 potentially build a home, that's base on plans 
12 submitted at that time by Mr. Malek, right? 
13 MR. GUNNERSON: Objection. Foundation. Go 
14 ahead. 
15 THE WITNESS: If you look at your two 
16 drawings, there's no house inside that setback. 
17 BY MS. HANKS: 
18 Q. What setback? 
19 A. That's a pool. That is a pool over 
20 there. 
21 Q. Right. 
22 A. So, therefore, the house, if you look 
23 at the house, it looks to me by the way that the 
24 consultants did this, it's about the same. It 
25 doesn't even look like it's moved back. 
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l Q. Hold on. I'm just trying to back up, 
2 because you said that these pictures are presuming a 
3 loss. And I'm asking how is that? And we're going 
4 through. So the second picture just so we're clear 
5 shows based on plans that Brunson and Jiu had at the 
6 time for Mr. Malek that if he now has the purchase 
7 of the golf parcel, this is the envelope in which he 
8 could build his home, is that what that picture is 
9 showing? 

10 A. Not build the house but build on-site 
11 improvements. 
12 Q. Any improvements, let's include any 
13 improvements. He now can include it within that 
14 larger area, correct? 
15 A. Right. But I don't think -- this 
16 doesn't tell me that Malek's lot is three to four or 
17 five feet higher than the Rosenberg lot. Okay? 
18 Q. Okay. 
19 A. And so the lot, if I'm standing in 
20 Rosenbergs' backyard and I look to the north or the 
21 southeast, the lot is terraced up three to five feet 
22 higher. So what view do I have there? In other 
23 words, some of the facts should have been a little 
24 clearer in the survey. That's my opinion. 
25 Q. Okay. But I -- I understand the 
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l general opinion. I just want to go question by 
2 question, because you had indicated that this 
3 particular question, reason why we came back to this 
4 page, is because this particular question presumed 
5 the loss in the way it was presented. And I'm 
6 trying to understand how did it do that? 
7 A. I think I answered it. 
8 Q. Unfortunately I don't understand how it 
9 did it. How did Brunson and Jiu in showing the 

10 before and the after developed pictures and asking 
11 questions, how do they presume damages? I 
12 understand clearly you would have marked the box 
13 "no". I get that. I totally get it. 
14 If you were the respondent of the 
15 survey looking at this, you would have likely 
16 answered "no". I get that. You're probably saying 
17 that. 
18 I'm just trying to understand 
19 what's wrong with this particular question in how 
2 o they presented it to the respondents that presumed a 
21 loss? Where does it presume a loss? 
22 A. I think all of the questions are worded 
23 non-neutral in order to come up with a negative 
24 viewpoint. 
25 Q. Okay. 
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l A. Period. 
2 Q. Let's go back. Let's look at the 
3 question. Does the development of parcel two with 
4 the additional 14,000 square feet of land have an 
5 impact on value and/or the marketability of the 
6 subject parcel one? 
7 How is that non-neutral? 
s A. It's non-neutral because it's not 
9 telling all the facts. It's not telling me that I'm 

10 in a fishbowl, that I really don't have a view once 
ll I hit Stephanie, because it proceeds up 12 feet and 
12 it's just berm wall. So why would an educated buyer 
13 assume that that would be even a contributory view 
14 to the subject site? 
15 Q. But these pictures aren't concerned 
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l have talked about what was happening after Stephanie 
2 Street in this picture --
3 A. No. They--
4 Q. -- and explained the elevations? 
5 A. They should have explained the 
6 elevation and what's happening on the west side of 
7 Stephanie Street. 
8 Q. Now, how does not talking about the 
9 elevation and the fishbowl presume anything in terms 

lo ofloss? 
ll MR. GUNNERSON: Objection. Form. 
12 THE WITNESS: I don't understand the question. 
13 BY MS. HANKS: 
14 

15 

16 with what's happening after Stephanie Street, right? 16 

Q. Well, you had said these questions, you 
generally make the comment that these questions 
drafted in the survey presume a loss, they're not 
neutral. And yet you don't have any specific 
criticism of the actual questions themselves, it 
sounds like you have criticism with the fact that 
the hypothetical given to the respondents should 

17 A. No. But it's happening before 
18 Stephanie Street. It's on the golf course. 
19 Q. No. I understand that. But the 12 
2 o feet berm, that starts you said at Stephanie Street? 
21 A. No. Starts down there where the trees 
22 

23 

24 

25 

are planted along the golf course and traverses 
upward. 

Q. Okay. Right. So we're only concerned 
with what's happening before that according to this 
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l diagram, right? 
2 A. No. 
3 Q. How is that? 
4 A. Because you have to explain all the 
5 circumstances surrounding the survey. You can't 
6 just say -- I mean, if I'm looking at this as a two 
7 dimensional picture, I don't see that I'm sitting in 
8 a fishbowl and that my view is limited across the 
9 golf course to the southeast. 

10 Q. Where is the southeast, toward 
ll Stephanie? 
12 A. Yes. 
13 Q. And is it limited once you hit the 
14 trees and Stephanie Street? 
15 A. It's 12 feet below it. 
16 Q. What's 12 feet below it? 
17 A. The house. So from the first level, I 
18 have no view. I can't even see Stephanie Street. 
19 Stephanie Street is higher than the --
20 Q. Than the house? 
21 A. Than the house. The first floor of the 
22 house. 
23 Q. First floor of the house, okay. And so 
24 it's your belief that even though the picture, the 
25 edge of the picture is Stephanie Street, they should 

17 

18 

19 

20 

21 have been more clear or more specific. 
And so I'm asking how did the 

questions posed to the respondents presume a loss or 
24 damages as they were represented by not giving those 
25 facts? How does that do that? 

22 

23 
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l A. I think that in order to do the survey, 
2 the area that Malek received, the 14,000 feet, they 
3 should have stated that this was part of the golf 
4 course. And at that area it's three to four to five 
5 feet above the Rosenbergs' property. So, therefore, 
6 what view is there? In other words, I can't even 
7 see, standing in the Rosenberg property, the top of 
s that berm before it goes up. So, in other words, 
9 it's just a hill. So what is it besides a hill? 

lo Q. You think that's a hill right there 
ll that they are looking at? 
12 A. It's moving up. It's moving up. 
13 Q. Is that still though, a view? I mean, 
14 it's a hill? 
15 A. Sure. It's something. 
16 Q. It's something, right? 
17 A. Yes. 
18 Q. Not a building? 
19 A. A borrowed view. 
20 Q. Not a building, right? 
21 A. No. But it could have a building. 
22 Q. Well, you're assuming that, right? 
23 We've already established you haven't read any 
2 4 documents showing --
25 A. I haven't reviewed any documents, but 

Depo International (46) Pages 181- 184 
(702) 386-9322 or (800) 982-32991 www.depointernational.com 

APP00206 



JA_0439

Scott Dugan - March 16, 2015 
The Fredric and Barbara Rosenberg Living Trust vs. Bank of America, N.A., et al 

Page 185 

1 the golf course can add something to it if they felt 
2 they had to add something if there's no restrictions 
3 on the land. 
4 Q. If there's no restrictions on the land. 
5 Yes. Thank you. That was all the questions there. 
6 If you tum to page 26 of your 
7 report, it's the paragraph that starts after the 
8 bullet point there. 
9 MR. GUNNERSON: What page did you say? 

10 BY MS. HANKS: 
11 Q. Page 26. And the paragraph after the 
12 bullet point, you have the developer MacDonald Ranch 
13 has considerable experience. Is this your words, or 
14 are you quoting from Mr. Brunson Jiu's report? 
15 A. No. That's ours. 
16 Q. Okay. Let's go to page 29 of your 
17 report. It's the first full paragraph that appears 
18 on that page. It says, "The three recognized 
19 approaches to value." You have the cost approach, 
2 o the income approach, and sales comparison approach. 
21 Now, just so I'm clear, are we --
22 did you do a cost approach evaluation of this, of 
23 590 Lairmont if Mr. Malek has all three parcels? 
24 A. No. 
25 Q. What's a cost approach? 
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1 A. What something would cost to build. 
2 Q. Okay. How about income approach? 
3 What's income approach? 
4 A. Based on what a property rents for. 
5 Q. And then what's sales comparison 
6 approach? 
7 A. Transitional market data. 
8 Q. And maybe you've answered this, so I 
9 just want to make sure. Page 31 of your report, you 

10 state, the very first paragraph, "In our opinion the 
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1 Q. And then you say later on down the 
2 page, it's the first paragraph after the indented 
3 stuff that you're quoting from Brunson Jiu's report, 
4 the second clause of that sentence, "it was apparent 
5 the survey was impacted by hypothetical bias, 
6 contained nonfactual elements, and was not properly 
7 designed to solicit responses that reflect a fair 
8 response. " 
9 Can you explain how was the survey 

10 impacted by hypothetical bias? 
11 A. It assumed the $5 million listing when 
12 it's a $2.5 million property. It didn't have all 
13 the facts. 
14 Q. You mean about the elevation of 
15 Stephanie Street? 
16 A. Yes. 
17 Q. Any other facts you think it didn't 
18 include? 
19 A. That the property, they didn't talk 
20 about being a borrowed view versus a primary view. 
21 Q. Okay. Well, hold on. The borrowed 
22 view has not been established, right? We don't know 
2 3 if this is a borrowed view or not, correct? When I 
24 say this, I mean the area across the golf parcel? 
25 MR. GUNNERSON: Objection. Misstates prior 
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1 testimony. 
2 BY MS. HANKS: 
3 Q. Isn't that a question presented by this 
4 case whether that was a borrowed view or not? 
5 A. I think that has to be decided in the 
6 courts. 
7 Q. So if we don't know if it's a borrowed 
8 view or not, how can Brunson and Jiu be criticized 

for not classifying it as a borrowed view? 9 

10 

11 methodologies, analysis, and conclusions presented 11 

A. I think that they should have disclosed 
that it could have potentially been a borrowed view 
and that it's not the primary view. 12 in the report of the review are based upon a 

13 misapplication of the Contingent Valuation Survey 
14 method." 
15 And I just want to make sure I 
16 understand what you mean by that sentence. Is it 
17 everything you've already stated here today? In 
18 other words, it's the -- you believe that there were 
19 some more facts that they should have put in the 
2 o valuation or the survey and that they didn't carve 
21 out the 15 top sellers in Nevada and ask them? I 
22 just to make sure I understand. 
23 A. They just should have used transitional 
24 market data to subsequently support their 
25 conclusions in the survey. 

12 

13 

14 

15 

16 

17 

18 

19 

Q. You don't think the respondents can see 
that based on the pictures here? 

A. If they're not being asked the proper 
question, why would they look at it or address it? 

Q. No. What I'm saying, can't they look 
at this picture and see, well, we got a view still 
of the golf course, I mean, they're being told to 

20 make opinions or comments on the golf course parcel, 
21 but they can still see from the pictures that are 

basically addressing page 52 that the actual golf 
course can still be seen, the ninth hole can still 

22 

23 

24 be seen from the property, right? So they don't 
need to be told anything, they can see it from the 25 
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1 pictures, right? 1 report, "Typically when the lots of these homes are 
2 A. No. Because that's part of this case. 2 sold, the golf course is in place and buyers have 
3 They should have been informed that the primary view 3 some perspective as to the quality and degree of 
4 would stay in tact and this is a portion of what 4 view the lot will provide based upon the design of 
5 would be considered a borrowed view sideways or 5 the home and most importantly the orientation of the 
6 walking out to the rear property line of the subject 6 home on the lot that the buyer anticipates." 
7 and looking to the right, same as the borrowed view 7 Isn't that exactly what we have 
8 if you walked out to the property and looked to the 8 here? Isn't that what the Rosenbergs are saying, 
9 left. 9 that they anticipated that the golf course parcel 

10 Q. You don't think people can tell that 10 would stay a golf course parcel and not be sold to 
11 from the picture? 11 an individual like Mr. Malek where he could build a 
12 A. If you don't ask them the question and 12 home on? 
13 tell them that borrowed views potentially can go 13 MR. GUNNERSON: Objection. Calls for 
14 away or be obscured, they're not even taking it into 14 speculation. 
15 consideration in the questioning. 15 THE WITNESS: If you look at the Rosenbergs' 
16 Q. But we established that we don't know 16 property, the orientation is to the northeast. It's 
17 if that is a considered a borrowed view across the 17 not to the southeast or to the east. An educated, 
18 golf parcel, that issue hasn't been resolved yet, 18 sophisticated buyer of $2.5 million dollar home 
19 right? 19 would walk on this lot and they would look at that 
20 A. Yes, right. But it's an assumption 20 green and say that's my view. 
21 they could have made, and they probably would have 21 BY MS. HANKS: 
22 got a different answer. 22 Q. Have you ever talked to the Rosenbergs? 
23 Q. But why make an assumption on something 23 A. No. 
24 that doesn't exist yet? Why would that make the 24 Q. Did you ask to interview them? 
25 survey more reliable as opposed to not saying 25 A. No. 
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1 anything at all and just allow surveyors to comment 
2 upon, I put a pool here, do you think it affects the 

1 Q. Are people who only buy in the range of 
2 two million educated buyers? 

3 value of the adjacent property? 3 A. Typically they're very educated. 
4 A. That's probably why you have a span of 4 Q. What if they're not, what if they just 
5 1 to 50 percent. s came into a pot of money and they want to buy? 
6 Q. Page 32 of your report, it's your third 
7 paragraph. I want to make sure. This is your 

6 A. Well, there's is always -- there's two 

8 words, right? You're not quoting from the Brunson 
9 Jiu report? 

7 type of buyers in the marketplace. The one that 
8 earned it and knows what a dollar's worth, and the 
9 next one is the kids that inherited it and don't 

10 A. No. 
11 MR. GUNNERSON: Which part? 
12 BY MS. HANKS: 
13 Q. The third paragraph. You state 
14 typically --

10 

11 

12 

13 

14 

15 MR. GUNNERSON: Are you counting the heading 15 

16 as a paragraph? 16 

11 MS. HANKS: I am, yes. 11 

18 MR. GUNNERSON: The bold: I don't know if 18 

19 it's a heading or not. 19 

20 MS. HANKS: Okay. Yeah. I didn't know ifit 20 

21 was a heading or not. 21 

22 MR. GUNNERSON: You're counting one that 22 

23 starts with "typical"? 23 

24 BY MS. HANKS: 24 

25 Q. Typically. So you've stated in your 25 

give a dam. 
Q. That's the only two potential buyers in 

the market? 
A. No. But that's in the multi -- and 

sometimes in the multimillion dollars. And 
typically a person that can afford a $2.5 million 
home is typically very educated and sophisticated 
and understands what the primary view is of a given 
property. 

The fact that the Rosenbergs 
probably have a different opinion is theirs. 

Q. But here you don't make a 
differentiation between primary versus secondary, 
you just say, "when lots of these homes are sold, 
the golf course is in place and buyers have some 
perspective as to the quality and degree of view the 
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1 lot will provide based upon the design of the home 1 A. It affects the borrowed view. 
2 and most importantly the orientation of the home on 2 Q. And I know you've made the conclusion 
3 the lot that the buyer anticipates? 3 that the golf course parcel is a borrowed view. 
4 A. That's when the lot is bought and sold, 4 A. Yes. 
5 when it's vacant. Doesn't it start out there, "when 5 Q. Is that because Mr. Malek owns it now 
6 the lots of these homes are sold, the golf course is 6 -- I'm sorry. You also thought because the golf 
7 in place, and buyers have some perspective." 7 course can do whatever it wants, that's why you were 
8 Q. Right. The Rosenbergs' had the best 8 considering it a borrowed view? 
9 perspective because their lot already had a home 9 A. Correct. 

10 built on it, correct? 10 Q. Page 40 of your report, it's the third 
11 A. Yes. 11 paragraph. You state, "No such restrictions 
12 Q. Would you also agree they had some 12 regarding the planting of trees exist in the deeds 
13 perspective in terms of what Mr. Malek could build 13 and/or in the CC&R's for the lots adjacent to 590 
14 based on their understanding that his lot lines 14 Lairmont Place and/or for the land owned by the golf 
15 ended and did not include the golf parcel, right? 15 course." 
16 A. I have no idea what Rosenberg, whether 16 What did you review to determine 
17 he even did any research prior to closing on his 17 there were no restrictions regarding the planting of 
18 lot. 18 trees? 
19 Q. I think earlier you testified whether 19 A. I believe it was in the deeds or in the 
20 that stuff was disclosed doesn't matter to you as an 20 CC&R's, it doesn't state that. 
21 expert in this case, because you're only concerned 21 Q. You didn't review the Design 
22 with whether the property has a diminution in value 22 Guidelines, correct? 
23 based on the fact that Malek does have a piece of 23 A. Correct. 
24 the golf parcel, right? 24 Q. And if I were to tell you that the 
25 THE WITNESS: Yes. 25 Design Guidelines do have restrictions, that would 
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1 MR. GUNNERSON: Objection. 1 alter that statement in your report to some extent, 
2 BY MS. HANKS: 2 right? 
3 Q. I'm sorry. You said yes? 3 A. There's nothing that says that 
4 A. Yes. 4 Mr. Rosenberg along his rear property line can't go 
5 Q. Let's go to page 39 of your report. 5 in there and put a hedge six feet tall in order to 
6 The last paragraph. I'll start with the second 6 increase his privacy in his backyard as well. 
7 sentence. You have, "While CC&R's may influence 7 Q. Not along the back of it, but he does 
8 what is built, generally you do not address or 8 have restrictions in the rear cone of vision? 
9 preclude the ability of adjacent lots slash land 9 A. Yes. The cone of vision but -- and he 

10 owners from increasing privacy on their lot by 10 actually -- yes, he does. 
11 locating buildings or planting mature trees which 11 Q. Okay. So that's what I'm just making 
12 may alter view of the surrounding area of a lot of 12 sure. When you're saying there are no restrictions, 
13 another." 13 you're not including Design Guidelines in that 
14 Now, would you agree that this 14 statement because those weren't reviewed, right? 
15 statement has even more impact if Mr. Malek is 15 A. Correct. 
16 allowed to build on the golf parcel? 16 Q. Okay. Do you remember reading anything 
17 MR. GUNNERSON: Objection. Form. Vague. 17 about a perimeter strip in the CC&R's? 
18 THE WITNESS: I'm sorry. Question again. 18 A. No. 
19 BY MS. HANKS: 19 Q. Can you tum to page 59 of your report? 
20 Q. Yeah. I'm getting to the fact that if 20 You have here pictures of -- it looks like the top 
21 Mr. Malek is able to build either his house or 21 picture, you say, "View from the subject master 
22 landscaping or pool or whatever he wants to do on 22 bedroom looking east. By planting trees, the view 
23 the golf course portion that was added to his lot, 23 will be obscured as they grow. It is permissible 
24 the fact that he can build these things in that area 24 for the adjacent owner to plant these tress. The 
25 affects the view from 590 Lairmont Place? 25 same view is shown from first level patio below." 
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Did you crosscheck this with the 
Design Guidelines to determine whether these trees 
could actually be planted there? 

A. They're not in the cone of vision on 
the Malek lot, because it's a side property line. 

Q. IfI were to represent to you that 
7 Mr. MacDonald testified different, would that affect 
8 your opinions? 
9 

10 

ll 

12 

A. No. 
Q. Whynot? 
A. Because I'm not sure Mr. MacDonald 

probably is up on all the setbacks and what's rear 

Page 199 

l approved by the Design Review Committee, that's your 
2 understanding? 
3 A. Yes. 
4 Q. And then ifthe Design Review Committee 
5 doesn't approve them as part of the original plans, 
6 is it your understanding that if Mr. Malek wanted to 
7 plant trees like that along further down the line, 
8 he would have to get approval from the H.O.A.? 
9 A. No. He wouldn't have to get approval 

10 from the H.O.A., he would have to get approval from 
ll the Design Review Committee. The H.O.A. has nothing 
12 to do with this. 

13 property line versus side and so forth. 13 Q. I'm saying after the design of the home 
14 Q. Well, he actually testified with regard 14 has already been approved. 
15 to those trees after we already established that he 15 A. No. He still has to go back to the 
16 would enforce the rear cone of vision on that comer 16 Design Review Committee. 
17 of Mr. Malek's lot. So let's just assume that to be 17 Q. Oh, that's your understanding? 
18 the case. Would that change your opinions? 18 A. I believe so. I don't think the H.O.A. 
19 MR. GUNNERSON: Incomplete hypothetical. 
20 What's the assumption? 
21 BY MS. HANKS: 
22 Q. That Mr. MacDonald testified that he 
23 would enforce the rear cone of vision, whether these 
2 4 trees would be allowed based on that? 
25 A. Okay. So we couldn't put them exactly 
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l there, but we could move them onto the side 15 feet 
2 and do the exact same thing, it would obscure the 
3 vision. 
4 Q. Let's talk about the first picture. 
5 You couldn't put them. Where were you saying you 
6 could put them? 
7 A. Move them 15 directly east. 
8 Q. Where's east? 
9 A. Towards Stephanie Street. 

10 Q. I see. So you mean you get to move 
ll them down further to the property? 
12 A. Well, you would have to move them off 

19 board is typically different than the Design Review 
Committee. 20 

21 Q. Okay. Well, I'll represent to you that 
22 both Mr. Bykowski and Mr. MacDonald testified that 
23 the Design Review Committee once they have approved 

construction for a house, including the landscaping 
and they have signed off on the approval, so it's 

24 

25 
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l built, they do the walk of the property and say 
2 you're good, now things are turned over to the 
3 H.O.A., if any owner wants to change anything with 
4 respect to that property? 
5 A. Oh, then it might even be easier to get 
6 it approved. 
7 Q. Are you aware though that when you do 
8 want to do a modification of your property after 
9 it's been approved, that you have to do an Impacted 

lo Neighbor Statement? 
ll A. No. 
12 Q. Now, we've been talking a lot about 

13 the cone of vision if that is what Mr. MacDonald 13 view. Is there some value when buying particularly 
14 high-end homes at not feeling like you have 14 says he would enforce. 

15 Q. And those would have to be approved by 
16 the Design Review Committee first, correct? Is that 
17 your understanding, or if you don't know, you can 
18 say you don't know. 
19 A. Typically it would be -- the planting, 

15 buildings kind of coming in onto you? 
16 MR. GUNNERSON: Objection. Foundation. Calls 

17 

18 

19 

for speculation. 
THE WITNESS: Question again. 

BY MS. HANKS: 
20 the landscape plan is usually completed when they-- 20 

21 plans are submitted to the Design Review Committee 21 

Q. Yeah. I know we've been talking a lot 
about views, and we're more thinking even further 
out to the desert or right front of you views. But 
is there also some value particularly with high-end 
value homes not feeling like you have properties 
right on top of you, other properties right on top 

22 

23 

24 

all at once. 
Q. Okay. So that's what my question is. 

So it's not automatic that those trees could be 

22 

23 

24 

25 planted further down the line, they would have to be 25 
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1 of you regardless of views? Is there some value to 
2 that that buyers put --
3 A. Maybe. 
4 Q. And would you think that buyers put a 
5 premium or at least some type of value when they're 
6 buying on a golf course? 
7 A. I think that if you looked at the 
8 Malek's versus Rosenberg property, if I were to be 
9 looking at Rosenbergs' to purchase it, I would have 

10 been more concerned about the fact that they were 

Page 203 

1 A. I thought there was some articles in 
2 the newspaper that they were very upset about it. 
3 Let's put it that way. 
4 Q. Property owners were upset about it? 
5 A. Yes. 
6 Q. And they were upset that they lost 
7 their golf course view that they paid a premium for? 
8 MR. GUNNERSON: Objection. Calls for 
9 speculation. 

lo BY MS. HANKS: 
11 elevated above me and had the potential to look into 11 Q. Is that at least your understanding of 

the article? 12 my backyard which would detract some of my privacy. 
Q. And would that concern increase if you 

also knew that Mr. Malek could build into the golf 
15 parcel? Doesn't that view potential even increase 

if he can build a two-story house on that part of it 

13 

14 

16 

12 

13 

14 

15 

16 

A. I just remember some articles in the 
newspaper. 

17 and look down into your backyard if you had bought 17 

18 the Rosenberg property? 18 

Q. Okay. Do you know anything about the 
specifics of that sale? In other words, do you know 
if there was an agreement to pay the property owners 
a portion of money because they were losing their 
golf course view? 19 A. I think that the -- again, the Design 19 

2 O Review Committee would crosscheck that and make sure 2 O A. Again, I don't know any of the 
21 particulars. 21 that they kept that to a minimal. 

Q. Let's talk about the Stallion Mountain 22 22 

23 and the golf course at Lake Las Vegas. You had them 2 3 

Q. Okay. And how about the golf course at 
Lake Las Vegas, how did that change? 

24 as example of golf courses that changed in some 
2 5 respect; is that right? 
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1 A. Yes. 
2 Q. Okay. And how did the Stallion 
3 Mountain Golf Course change? 
4 A. How did it change? It went away. 
5 Q. Okay. 
6 A. They sold to a developer. 
7 Q. And then when it was sold to the 
8 developer, what did it change or did they keep it in 
9 the golf course? 

10 A. No. They sold the land and put houses 
11 there. 
12 Q. Okay. Do you know if any lawsuits were 
13 filed as a result of that from owners? 
14 A. Oh, I'm sure there were, but I don't 
15 

16 

know. 
Q. I mean, when you say you're sure they 

17 were, what do you think those people would have 
filed suit for? 18 

24 

25 

A. They sold it, but they have not 
developed it yet. 

1 Q. Okay. Is it still a golf course? 
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2 A. It's a vacant land developed as a golf 
3 course but just sitting there. 
4 Q. Do you know if any lawsuits have been 
5 filed by property owners in this case? 
6 A. No. 
7 Q. And so do you know what the intent of 
8 that land is at this point? Is it possible that it 
9 might stay a golf course? 

10 A. I don't have any idea. 
11 Q. Would the fishbowl effect be increased 
12 if Mr. Malek constructs any portion of his home on 
13 the golf course parcel that he purchased? 
14 A. Will it what? 
15 Q. Will the fishbowl effect increase if 
16 Mr. Malek builds any portion of his home on the golf 

course portion that he subsequently purchased? 17 

18 A. It still is going to be a fishbowl. 
19 

20 

21 

22 

23 

MR. GUNNERSON: Objection foundation. Calls 19 And even in the original blueprint, footprint, it 
would have an effect. for speculation. 20 

THE WITNESS: Yeah. Actually, I'm not sure 21 

that they did sue. I don't know. I have no idea. 22 

BY MS. HANKS: 23 

Q. Right. But does the fishbowl effect 
increase if Mr. Malek builds any portion of his home 
on the golf course portion? 

24 Q. You want to retract the statement that 
25 you're sure they did? 

24 A. The golfers would be closer to his 
2 5 house versus Rosenberg which has a larger setback 
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1 area. 1 You have titled as the view from second level master 
2 bedroom towards clubhouse parking lot. 2 Q. Okay. So does that mean it increases 

3 the fishbowl effect or not? 3 A. Yes. 
4 MR. GUNNERSON: Objection. Form as to which 
5 property you're referring to. 
6 BY MS. HANKS: 

4 Q. Can you draw for me where the original 
5 lot line was for Mr. Malek's property before he 
6 purchased the golf parcel? 

7 Q. Well, I'll ask the question again, 7 A. Somewhere probably along the last 
8 because I asked it, I didn't get an answer. So I'm 8 pilaster in the view. 
9 making sure. 9 Q. Can you draw that for me on our exhibit 

10 Does Mr. Malek constructing any 10 here? 
11 part of his home on the golf course portion that he 11 A. Well, I think that's beyond my scope of 
12 

13 

14 

15 

16 

17 

18 

19 

20 

subsequently purchased increase the fishbowl effect 12 work with the photograph. 
that already exists? 13 Q. That's okay. I want to make sure I 

A. To which property? 14 understand. I want to ask you another question so I 
Q. 590 Lairmont Place. 15 need to know your best -- I'm not going to pinpoint 
A. No. Because if you look at the plans, 16 you to exact measurement, but just to the best of 

the way that the property will be situated on the 17 your knowledge, where the original lot line was, if 
side, I believe Mr. Malek has parking facilities 18 you could just draw it to the best of your ability 
along the northwesterly side property line and 19 in that picture. 
doesn't have actual living space on that side the 20 MR. GUNNERSON: What are you having him draw? 

21 way the plans are drawn today. 21 BY MS. HANKS: 
22 

23 

24 

Q. Which plans are you referring to? 22 Q. The second picture, what he was just 
A. Mr. Malek's. 23 saying, he thinks it would start at the last 
Q. No. I understand that. But it's my 24 

25 understanding there has been several plans produced 25 

pilaster. So if he could reference to me what 
you're talking about? 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Page 206 

in this litigation. So which ones are you referring 
to when you're making that conclusion? 

A. The plans that we furnished and what 
was displayed in the Brunson survey. 

Q. Okay. So the plans that were displayed 
in the Brunson survey are the same plans that you 
were given in this litigation? 

A. I believe so. 
Q. And are you aware that these plans have 

changed in anyway? 
A. I have no idea. 
Q. Okay. So I just want to be clear then, 

your opinion that you just stated in regard to the 
fishbowl effect is based on the plans as detailed or 
as conveyed in the Brunson Jiu survey, correct? 

A. The photograph, I believe, shows the 
garage on the left side and the right side, and it's 
either a six car or eight car garage with two 
entrances on either side. 

Q. I'll represent to you that new plans 
have been produced and that were approved by 
Mr. Malek, you have not reviewed those, correct? 

A. Yes. 
Q. Can you turn to page 4 7 of your report? 

I want to refer to the second picture on that page. 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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MR. GUNNERSON: Do you want him to circle the 

last pilaster? 
BY MS. HANKS: 

Q. No. I want him to draw a line. 
A. I'm not drawing a line, because I don't 

know that. 
Q. You don't know where the -
A. I can look at the aerial in 

Mr. Brunson's report and show you where the property 
line is. You already have that in the report. 

Q. I know, but this is your picture in 
your report. 

A. This is a picture. This is not to show 
side setbacks or to rear property line. 

Q. I understand. 
A. This is just a visual showing the trees 

and how they're maturing along Stephanie and what 
this area here which was part of the sale to Malek. 

Q. That's my point. That's why I want to 
make sure we have it clear, because when do you 
that, that's not clear on the record. That's what I 
want you to do with this picture. So just so we're 
clear, this second picture --

A. Well, I'm not going to do in a picture. 
I will do it in an aerial that's in the report. 
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1 Q. Well, hold on. 
2 A. I'm not doing it on a picture, because 
3 I can't be accurate, and I don't know if it goes 
4 curvature like this or if it goes straight like this 
5 and goes like that. 
6 Q. That's okay. 
7 A. So you 're trying to have me do 
8 something that I'm not an expert to when there's a 
9 picture in the report that depicts the property 

10 lines. 
11 Q. Okay. 
12 A. Explicitly. 
13 Q. Well, let me back up before we get to 
14 that then. This picture, the second picture that 
15 appears in your report on page 47, you describe it 
16 as the view from the second level master bedroom of 
17 the Rosenberg property, right? 
18 A. Toward the clubhouse parking lot. 
19 Q. Okay. And if Mr. Malek -- with 
20 Mr. Malek's acquisition of the golf parcel, can you 
21 at least X the area of what would be included in 
22 that? And I don't want you to do it from the 
2 3 aerial, because --
24 A. I'm only going to do it if from the 
2 5 aerial, because I can't be specific enough from the 
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1 photograph. I'm not going to do it from a 
2 photograph. 
3 Q. Okay. So then how can you make 
4 opinions regarding whether there's any diminution in 
5 value if you can't even --
6 A. I know where it's at. 
7 Q. Hold on. Let me get my question. 
8 If you can't even determine from 
9 this picture that shows the view from the second 

10 level where the property lines are? 
11 A. So now which portion do you want me to 
12 do. 
13 Q. I want to know from this picture, what 
14 portion is, what portion --
15 A. Is the original lot line? 
16 Q. Correct. Right. 
17 A. So it's something like this. 
18 Q. What portion did he purchase roughly, 
19 and is it your understanding that his property line 
20 now goes --
21 MR. GUNNERSON: Counsel, I'm sorry. Just for 
22 the clarity of the record, the portion where he 
23 marked as X --
24 MS. HANKS: Yes. 
25 MR. GUNNERSON: I just want to make sure it's 
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1 clear on the record. 
2 BY MS. HANKS: 
3 Q. Yes. So the portion he marked with an 
4 X is the portion he believes that Mr. Malek 
5 purchased from the golf course. 
6 Do you know how far the property 
7 line now extends? I won't ask you to draw it on 
8 this picture, but do you know how far? Is there a 
9 particular setback for the golf course, or does it 

10 go all the way up to the golf course, his view lot 
11 lines? 
12 A. The lot on the north property line goes 
13 out 65.6 feet. 
14 Q. From the original lot lines? 
15 A. Yes. If this is accurate, yes. 
16 Q. Do you know whose pictures that is that 
17 you're looking at, page 13 of your report? 
18 A. This is in Brunson Jiu. 
19 Q. How about this picture we see on page 
20 47, the second picture, where does that picture come 
21 from? 
22 A. That's from us. 
23 Q. Okay. So you took it when you did your 
24 inspection of the property? 
25 A. Yes. 

1 

2 

3 

4 

5 

6 

7 
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13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. Okay. Is any portion that we see in 
this picture, was any portion --

A. What page are you on? 
Q. Page 47. Is any portion of Mr. --
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excuse me -- of the view from the second view -
from the second floor of the master bedroom of the 
Rosenberg house, is any portion of that view going 
to be obscured if Mr. Malek is allowed to build on 
the golf parcel? 

MR. GUNNERSON: Objection. Hypothetical-
excuse me. Objection. Incomplete hypothetical. 
Foundation. Calls for speculation. 

THE WITNESS: Yeah. I'm not sure exactly 
where the house is going to sit and how far it's 
going to protrude, if at all. 
BY MS. HANKS: 

Q. Okay. Ifit does protrude into at 
least the area of the golf portion that he 
purchased, wouldn't it obscure the Rosenbergs' from 
their second level master bedroom to some extent? 

A. Of a borrowed view, yes. 
Q. How about the next page, page 48, 

picture at the top, and you say, "This is the same 
view from the lower level towards the clubhouse 
parking lot. The adjacent lot is about four plus or 
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1 minus feet higher and allows anyone to overlook the 
2 fence and look down into the rear yard pool and spa 
3 area of the subject property for the original lot." 
4 Now, if Mr. Malek is able to build 
5 on any portion of the golf parcel that he 
6 subsequently purchased, will his view be obscured in 
7 some way as we see it in the picture here? 
8 A. What view? 
9 Q. The view that we see here, what we're 

10 looking out on, we have the --
11 A. Have what? 

Page 215 

1 is the primary view. Anything on the sides would be 
2 a borrowed view which is not guaranteed to be in 
3 place. 
4 Q. Okay. But --
5 A. Well--
6 Q. Sorry. Go ahead. 
7 A. Let me answer this then. If the view 
8 was so valuable to the southeast, why is the deck 
9 built to the northeast? Both views, both decks are 

10 built to the northeast, and there's no wrap-around 
11 deck on the master to the southeast to take 

12 Q. We have mountains here. We have trees 12 advantage of the supposedly fabulous borrowed view. 
13 here. We have some houses. I guess, there's a 13 Q. Well, the Rosenbergs didn't build this 
14 clubhouse. Would that view be obscured in anyway? 14 house, you're aware of that, right? 
15 A. I don't know hypothetically. I haven't 15 A. I understand that. 
16 seen the plans rendering sitting on the site yet. 16 Q. Okay. And I'm just making sure though, 
17 Q. Would you need to see, though, final 17 because you're making kind of some sweeping 
18 plans as to whether you can make an opinion as to 18 statements about how it's illogical or unreasonable 
19 whether the Rosenbergs would have diminution of 19 for someone not to take into account these views 
20 value in their property? 20 that are kind of going out towards the diagonal from 
21 

22 

23 

24 

25 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. No. I don't believe they have a loss 21 the property towards Stephanie Street. That's all 
of value, because a reasonable buyer wouldn't 22 we're concerned about for this case. And I'm trying 
anticipate having a view in this direction. 23 to understand why is it illogical or unreasonable. 

Q. Why not? 24 I understand there's a primary view, but there's 
A. It's illogical. 25 other views as well, right, for this property that 

Page 214 Page 216 

Q. Why is it illogical? 1 you've evidenced in these pictures? 
A. Because the primary view or the primary 2 A. Yes. 

borrowed view's of the golf course. The orientation 3 Q. Okay. So why would it be illogical or 
of the house faces northeast. The house doesn't 4 unreasonable for them to assume that, at least with 
face to the southeast. 5 respect to the golf course parcel that would stay 

Q. But you've taken pictures, at least one 6 what it is and that the minimal desert landscape 
from the master bedroom and one from the ground 7 that has been approved by MacDonald Highlands? Why 
level of the pool that show views diagonally from 8 is illogical or unreasonable for them to assume that 
the house going towards Stephanie Street, right? 9 that would stay that way? 

A. Yes. 10 MR. GUNNERSON: Objection. Asked and 
Q. Okay. So why would it be illogical or 11 answered. 

unreasonable for people to believe that these views 12 THE WITNESS: It's a borrowed view. It can 
would at least stay in place? 13 change, and it's not a primary view. And it's very 

A. Because anybody buying this house, 14 difficult to abstract a portion of the borrowed view 
maybe except the Rosenbergs would walk out onto the 15 from the primary view. If I've got the full primary 
open patios and look at the golf course and 16 view, that is the one that people are going to buy. 
anticipate that that's their view. The clubhouse, I 17 You're looking out the patio. You're looking out 
mean, personally I don't know why anybody would even 18 the decks. Everything face to the northeast. The 
look at the clubhouse. The view is the lush 19 house is orientated that direction. A builder 
landscaped greenbelt area, the fairway, as well as 20 didn't build this house not to take full advantage 
the ninth hole. 21 of the views. 

Q. So no one has peripheral views when 22 BY MS. HANKS: 
they're in their backyard, you just look straight 23 Q. And how about regardless, let's take 
ahead? 24 away the view from the equation and just talk about 

A. The peripheral view is typically what 25 someone being able to build a property that can now 
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1 look much more easily into your backyard? 1 A. Over the years I've talked to many 
2 A. The fishbowl effect. We're going to 2 agents that sell high-end homes, and they don't know 
3 have that no matter what. These houses are on top 3 the difference between a primary view and a borrowed 
4 of each other, the way they are built. 4 view. They don't even understand the terminology. 
5 If you look at one of the other 5 They just always say to buyers, the view is not 
6 photos in here, the Rosenbergs look right into the 6 guaranteed, period. 
7 backyard of the house to the north, lot four. At 7 Q. Okay. So if we've got the Rosenbergs 
8 the time there was a palm tree there that was dead, 8 who are not appraisers, right? 
9 and now it's gone. But that doesn't say that the 9 A. I don't know. 

10 adjacent owner won't along that side property line 10 Q. I'll represent they are not appraisers. 
11 excluding the cone of cone of vision, put in some 11 Wouldn't that make the survey to people that usually 
12 20-foot tall pine trees to add privacy to their 12 don't know that term either more closely related to 
13 backyard. 13 the Rosenbergs? In other words, aren't they more 
14 Q. Okay. And then just so I'm clear, if 14 like the Rosenbergs in terms of how they respond to 
15 we extend Mr. Malek's lot, we've also extended where 15 this the situations? 
16 his cone of vision would be assuming we -- the 16 A. Well, I thought she was a high-end real 
17 Design Review Committee enforces the rear property 17 estate agent. That's what I heard. So I would have 
18 line from the side property line, correct? 18 thought she would be very familiar with what you 
19 MR. GUNNERSON: Object to the form. 19 perceive to get and what you don't. 
20 THE WITNESS: I'm assuming that's a side 20 Q. So only high-end real estate agents 
21 property line. And if Mr. MacDonald says he would 21 know the term borrowed views? 
22 enforce the cone of vision, if he's on the Design 22 A. I don't think high-end agents -- I 
23 Review Committee, then I guess it's true, but I 23 don't believe -- I just said I don't believe they 
24 would defer that to Paul. 24 know what a borrowed view is. They just always say 
25 I I I I 25 they don't guarantee any type of view, even the golf 
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1 BY MS. HANKS: 1 course, because they don't want to have any 
2 Q. Okay. And he is on the Design Review 2 potential litigation issues. 
3 Committee. And, so what I'm asking is if we assume 3 Q. For failure to disclose something, is 
4 that to be true, meaning that the rear property line 4 that your understanding? 
5 would be enforced on the side property line abutting 5 A. No, not necessarily for failure to 
6 the golf course and if Mr. Malek now has the golf 6 disclose, but just no views you're guaranteed in 
7 parcel, that rear cone of vision is actually in a 7 perpetuity. 
8 different place than it would be without his 8 Q. Why would that create a lawsuit? 
9 purchase of the golf parcel, right? 9 A. I'm not saying it would. They just 

10 MR. GUNNERSON: Objection. Incomplete 10 don't want to ever presume that any view will remain 
11 hypothetical. Foundation. Go ahead. 11 the same forever, because the growth of landscaping 
12 THE WITNESS: I believe so. 12 changes views. 
13 BY MS. HANKS: 13 Q. So if real estate agents know this, you 
14 Q. You keep saying to the fact that the 14 talked to them and in their experience they know 
15 views over the golf course portion and Mr. Malek's 15 that, what's to suggest to you the real estate 
16 lot are borrowed views. You don't believe that the 16 agents who responded to this survey didn't then take 
17 respondents to the survey would have known that as 17 that into consideration when answering that survey? 
18 experienced real estate agents? 18 A. I think I've answered the questions 
19 A. No. 19 regarding the survey. I think it's flawed. I think 
20 Q. Why? 20 it's biased. I think it's not neutral. I think it 
21 A. It's not a term they're familiar with. 21 is predetermined to come up with a diminish in 
22 That's why it needed to be explained to them. 22 value. And if he had crosschecked it to sales 
23 Q. What is your basis for that? How do 23 comparison, paired sales analysis or talked to his 
24 you know that the respondents in the survey didn't 24 peers, even talked to half a dozen appraisers, he 
25 know about that term? 25 would have understood that there's no potential way 
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l that this property can lose more than the entire 
2 sight value as a loss in value. 
3 Q. But getting back to my question, if 
4 real estate agents know that views are never 
5 guaranteed and things can change all the time and 
6 the real estate agents were the pool of people that 
7 were asked in this survey, that at least issue would 
8 have already been assumed in their answering the 
9 questions, they would have had that knowledge when 

10 answering these questions, right? 
ll MR. GUNNERSON: Objection. Misstates prior 
12 testimony and foundation. Calls for speculation. 
13 THE WITNESS: And the answer has already been 
14 answered. There's a 1 to 50 percent. So how 
15 reliable is the survey when even the recipients in 
16 the survey can't come to some type of a more 
17 rational decision? 
18 BY MS. HANKS: 
19 Q. Okay. And I'm not understanding your 
20 definition of rational. Is everyone has to be in 
21 the same boat, has to be more centered around the 
22 majority being in the same boat, you can't have a 
23 range of people having different opinions? 
24 A. They can have a difference of opinion, 
25 but how do we know that the 1 to 50 is right and the 

Page 222 

l 1 to 20 is not, or the zero percent is right? 
2 So, in other words, why would we 
3 correlate to the high number on a borrowed view? I 
4 just think the survey is inadequate, and it wasn't 
5 administrated and it should have been administrated 
6 by a professional, not an appraiser that doesn't 
7 have the experience to do that type of work. 
8 Q. Do you know if Mr. Jiu or Mr. Brunson 
9 have the experience with Contingent Value Surveys? 

10 A. My gut feeling would be that they 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 probably don't, because I think it's beyond their 11 

12 ability as it is beyond mine. 12 

13 Q. But you don't have any factual basis 13 

14 for that? 14 

Page 223 

through each page. 
MR. GUNNERSON: Do you want to take a break so 

you can see exactly what you have left? Would that 
be a good idea? 

MS. HANKS: Yeah. You could do that. 
(Short break.) 

BY MS. HANKS: 
Q. If you go to page 76 of your report, 

it's the paragraph after that bullet point, it's the 
second sentence it starts on. It says on page 34 of 
the report under review, "The report under review 
implies that the subject's building envelope has 
changed due to the additional land acquired by the 
adjacent lot. The subject's building envelope lot 
boundaries have not changed." 

When you say "subject building", 
do you mean the Rosenberg property or ... ? 

A. Correct. 
Q. Okay. So you read that to mean that 

they meant the Rosenberg property? 
A. Yes. 
Q. Okay. If I were to tell you that --

you don't have that opinion though with respect to 
the Malek's properties, right? 

A. Yes. 

Page 224 

Q. Okay. Right. So his building envelope 
has changed by the acquisition of the golf course 
parcel, correct? 

A. Yes. 
Q. Now, are you intending to express any 

opinion as to whether an implied restrictive 
covenant existed under the lot parcel? 

A. No. 
Q. Are you expressing any opinions or 

intending to express any opinions as to whether 
Michael Doiron had a duty to disclose any zoning 
changes with respect to the golf parcel? 

A. No. 
Q. Are you intending to express any 

15 A. Not that -- no. No factual basis. 
16 Okay. I'm taking a break. 
17 Q. I only have a few more. 

A. I'm still taking a break. 

15 opinions regarding whether Michael Doiron had a duty 
to disclose the eminent purchase of the golf parcel 
by Mr. Malek to the Rosenbergs? 

16 

17 

18 18 

19 MR. GUNNERSON: Can you take just a few more 19 

20 questions? 20 

21 MS. HANKS: I'm trying to get finished here to 21 

22 get you guys out. 22 

23 MR. GUNNERSON: Well, I'm going to have some 23 

24 follow-up questions so ... 24 

25 MS. HANKS: That's why I'm trying to get 25 

A. No. 
Q. Are you expressing any opinions 

regarding MacDonald Highland Realty duty to disclose 
anything regarding zoning changes or lot line 
changes with respect to the golf parcel? 

A. No. 
MS. HANKS: I think I don't have anything 

further at this point. 
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1 MR. DEVOY: I do not have anything. 
2 EXAMINATION 
3 BY MR. GUNNERSON: 
4 Q. Okay. I do have some follow-up 
5 questions as a result of some of the responses you 
6 made today. I would like to go through quickly, 
7 because I know we're short on time. I might jump 
8 around a little bit. 
9 Is the report you provided, does 

10 it pertain simply to the survey, or was it intended 
11 to be a report as it pertains to Mr. Jiu's report as 
12 a whole? 
13 A. Well, it pertains to Mr. Jiu's report 
14 as a whole as follows: We put some market data in 
15 the report as examples of what happens to views. 
16 Q. Previously you had been shown on page 
17 13 -- can you go to that in your report? 
18 A. Yes. 
19 Q. There was a discussion about the 
20 blue-green lines, and I believe at one point in your 
21 discussion you had stated that perhaps someone else 
22 had drawn those there. And then I think in the 
23 latter part of your deposition you thought that map 
24 came from Mr. Jiu's report. 
2 5 Do you know sitting here now 
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1 having looked at this whether or not these lines 
2. were provided by Mr. Jiu in his report or by you or 
3 someone from your office? 
4 A. Mr. Jiu's report? 
5 MR. GUNNERSON: I did not bring copies of 
6 this, Counsel, so I apologize. Just for this sole 
7 purpose, I'm going to attach Mr. Jiu's report as an 
8 exhibit. 
9 Let's mark it as A. 

10 (Exhibit A marked.) 
11 BY MR. GUNNERSON: 
12 Q. Exhibit A, and I'll direct you to page 
13 36. And compare page 36 to page 13 of your report. 
14 Do you see any differences in those pictures? 
15 A. No. 
16 

17 

18 

19 

Q. Does that refresh your recollection as 
to where you obtained the map for your report now 
looking at Mr. Jiu's report? 

A. From Mr. Jiu's report. 
20 Q. Okay. So if there's any question about 
21 how far setbacks are as it pertains to those lines, 

Page 227 

1 questions regarding encroachment and setbacks, 
2 counsel asked you a number of questions about a 
3 30-foot setback as it pertains to modified lot. I 
4 believe she clarified that. She didn't ask you any 
5 questions as it pertains to 30-foot setback, as it 
6 pertains to the original lot. 
7 Would identifying a 30-foot 
8 setback on the original lot as indicated here in 
9 green have an effect on somebody misunderstanding 

10 perhaps how much view was being altered as a result 
11 of any changes in the lot lines? 
12 MS. HANKS: Objection. Form and calls for 
13 speculation. 
14 THE WITNESS: Yes. 
15 BY MR. GUNNERSON: 
16 Q. Okay. So previously when counsel said 
17 over and over again that, you know, isn't it true 
18 that ifthe 30-foot setbacks were actually 15-foot 
19 setbacks, it had no difference, that may be true if 
2 o you're talking about the modifying lot lines, but 
21 that is not true if you're talking about the 
22 original lot lines, correct? 
23 A. Yes. 
24 Q. You were presented with a number of 
2 5 hypotheticals by statements given by Rich MacDonald. 

Page 228 

1 Just to clarify, you have not read his deposition, 
2 correct? 
3 A. Yes. 
4 Q. Have you worked with Mr. Rich Macdonald 
5 on properties before? That's not a very good 
6 question. Let me change it. 
7 Are you aware of employees that 
8 Rich MacDonald works with in his businesses? 
9 A. Yes. 

10 Q. Okay. Do you know one by the name of 
11 Paul Bykowski? 
12 A. Yes. 
13 Q. Have you spoken to Paul Bykowksi 
14 before? 
15 A. Yes. 
16 Q. Did you know that Mr. Paul Bykowski was 
17 identified as the representative of Mr. Rich 
18 MacDonald's entities and provided testimony? Were 

you aware of that? 19 

20 A. Yes. I believe so. 
21 

22 those were setbacks put in by Mr. Jiu that you were 22 

Q. Okay. Did you read any of those 
deposition transcript? 

2 3 responding to in your report; is that correct? 23 A. No. 
24 

25 

A. Yes. 24 

Q. And then as far as it pertains to some 25 

Q. If I told you that Paul Bykowski stated 
that Rich MacDonald was confused or incorrect in 
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1 identifying the side property line as a rear 
2 property line, would that seem to -- do you know 
3 whether Rich MacDonald would actually acquiesce to 
4 Paul Bykowski's point of view? 
5 MS. HANKS: Objection. Calls for speculation 
6 

7 

8 

ever. 
THE WITNESS: I would say yes. 

BY MR. GUNNERSON: 
9 Q. At one point you were talking about the 

10 12 foot height difference in the topography, and 
11 counsel mentioned that wouldn't that be a hill. 
12 

13 

14 

15 

Do you recall her saying that? 
A. Yes. 
Q. And you agreed that was a hill? 
A. Well, it's a slope up, but I don't know 

16 if I would call it a hill per se. 
17 Q. And on top of that hill, what can be 
18 

19 

20 

21 

22 

23 

found or slope, however you want to term it? 
A. At the top is mature trees growing and 

Stephanie Street which abuts the golf course. 
Q. And on Stephanie Street cars routinely 

drive Stephanie Street? 
A. Stephanie Street is the main, secondary 

Page 231 

1 A. Yes. 
2 Q. Talking about the back part of the 
3 house? 
4 A. The master, the family room, and then 
5 above that is the master suite. 
6 Q. Does the shape of the home, of the 
1 footprint of the home provide you with -- is that 
s what you were referring to when you referred in part 
9 to the orientation of the home in creating the 

10 primary view down the ninth hole? 
11 A. Yes. Because the masters sticks out 
12 and has larger windows on that north side so that 
13 they can take advantage of the views down the 
14 fairway. 
15 Q. I believe at one point you stated you 
16 talked about borrowed view. It's your opinion that 
11 the golf course parcel is a borrowed view, correct? 
18 A. Yes. 
19 

20 

21 

22 

23 

Q. And that's the opinion you're giving in 
this case, correct? 

A. Yes. 

24 main access road for all construction traffic in and 24 

out of MacDonald Ranch from 6 a.m. to 6 p.m. 25 25 

Q. And the courts may make a determination 
one way or the other, but that will not -- but your 
opinion remains that that was a borrowed view and 
could have been altered, correct? 

1 

2 

3 

4 

5 

6 

Page 230 

Q. Do you know if is there a sidewalk that 
abuts Stephanie Street? 

A. Yes. There is a sidewalk. 
Q. And people have access to that 

sidewalk; is that correct? 
A. Yes. 

1 Q. The fact that the public has access to 
8 Stephanie Street and the sidewalk, does that in part 
9 what creates the fishbowl effect? 

10 A. Yes. 
11 Q. So even if there's a property that's 
12 built into what counsel has been referring to as the 

golf course parcel, the fishbowl effect remains the 
14 same because you still have the same views from any 
15 position around the home by the public; is that 

correct? 

13 

16 

17 

18 

A. Yes. 
Q. You had talked about the orientation of 

1 A. Yes. 
2 Q. Do you know if there's a right of 
3 privacy for homes that abut golf courses? 
4 A. If a home is guaranteed privacy? 
5 Q. Yes. 
6 A. I would think not. 

Page 232 

7 Q. You had gone through the questions on 
8 the survey at some length with counsel. And just to 
9 be clear, your concern with the ways in which the 

10 questions were created was that there needed to be 
11 more information provided so that those answering 
12 the questions understood exactly what they were 
13 dealing with, correct? 
14 A. Yes. 
15 

16 

17 

18 

Q. And that the pictures that were used in 
conjunction with those questions did not show 
adequately the property and surround areas, correct? 

A. Yes. 
19 the home. You mentioned that a couple of times, on 19 

2 o page 13 of your report, you notice it has a picture, 20 

Q. If you tum to page 48 -- did we mark 
this as an exhibit, Counsel? 

21 a view of the home, of the Rosenbergs' home on 
22 there. 
23 In looking that home, do you 
24 notice how the right side of the home jets out more 
25 than the left side of the home? 

21 

22 

23 

24 

25 

MS. HANKS: Yes. It's 2. 
BY MR. GUNNERSON: 

Q. Of Exhibit 2. If you look at the 
pictures, they appear to be identical pictures 
except for the addition of some additional coloring 
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l on the after picture, correct? 
2 A. Yes. 
3 Q. Does this picture show elevation of 
4 properties? 
5 A. No. 
6 Q. Does it show where the parking lot to 
7 the golf club is? 
8 A. No. 
9 Q. Does it show the additional 

10 neighborhood homes that surround this area? 
11 A. No. 

l 

2 

3 

4 

5 

6 

7 
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Q. Right. 
A. Which trumps anything that --
Q. The City of Henderson says? 
A. The City of Henderson says. 
Q. Okay. And, in fact, I think the 

15-foot setback is actually the Design Review 
setback as well. But assuming that the 15-foot 

8 setback was provided to the surveyors, that's more, 
9 meaning that's more restriction or more encroachment 

than a 30-foot setback, right? 10 

11 

12 Q. It shows one or two homes, but it does 12 

MR. GUNNERSON: Objection. Asked and 
answered. 

13 not show the vast number of homes that surround it, 13 THE WITNESS: Which I think I've answered that 
14 correct? 14 yes. 
15 A. Yes. 15 BY MS. HANKS: 
16 Q. Someone viewing this would have no idea 16 Q. Yeah. I just want to make sure. I 
l 7 what is on the other side of Stephanie, correct? 17 didn't understand. I thought you might have said 

differently when counsel was asking you about the 
difference between the 15 and 30-foot setback. 

18 A. Yes. 18 

19 MS. HANKS: Objection. Calls for speculation. 19 

20 BY MR. GUNNERSON: 20 So it is more of an encroachment 
21 Q. Okay. 21 if it's only a 15-foot setback as applied to either 

the original lot line or the modified lot line? 22 A. Yes. 22 

2 3 Q. Yeah. If only viewing these pictures, 2 3 MR. GUNNERSON: Objection. Form of the 
question. 24 it doesn't show what's on the other side of 24 

25 Stephanie, correct? 25 THE WITNESS: The 15 foot would allow 
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l A. Yes. 
2 MR. GUNNERSON: I have no further questions. 
3 FURTHER EXAMINATION 
4 BY MS. HANKS: 
5 Q. Just a quick follow-up. With respect 
6 to page 13, counsel was asking about the 15 versus 
7 30-foot setback. I want to make sure I understood 
8 correctly. 
9 The Brunson Jiu report assumed a 

10 30-foot setback for the original lot lines, and the 
11 modified lot lines, correct? 
12 A. Well, the Brunson Jiu report stated 
13 that that's the rear property line. 
14 Q. But they assume a 30-foot setback for 
15 both the original lot lines for Malek's property and 
16 also the additional lot lines, the modified lot 
l 7 lines, I think is what counsel referred to them as? 
18 A. I believe so. 
19 Q. And your opinion and understanding is 
2 o that those lot lines, the original lot line would 
21 have required a 15-foot setback, correct? 
22 A. Correct. 
2 3 Q. And even the modified lot line still 
24 only requires a 15-foot setback? 
25 A. Subject to the Design Review. 

Page 236 

l development closer versus the 30 foot. 
2 MS. HANKS: Thank you. That's all I have. 
3 FURTHER EXAMINATION 
4 BY MR. GUNNERSON: 
5 Q. I just have one follow-up on that 
6 question just on this last issue, just to make sure 
7 we're really clear. If Mr. Jiu had presented to 
8 surveyors that what he has here as a 30-foot setback 
9 on the original line was actually a 15-foot setback 

10 on the original lot line, would it have been a --
11 would it have appeared that there was less of a view 
12 being impacted or more of a view being impacted? 
13 A. Less than a view being impacted. 
14 MR. GUNNERSON: Thank you. 
15 FURTHER EXAMINATION 
16 BY MS. HANKS: 
17 Q. And that's where I'm unclear then. Why 
18 is it less of a view being impacted if it's a 
19 15-foot setback from the original lot line? 
20 A. Because it would be closer to the 
21 property line, and it wouldn't be as much impacted 
22 versus a 30-foot. 
23 Q. I don't understand that. Can you 
24 explain that to me? I don't understand what you're 
25 saying. 
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You just said it was more of an 
encroachment. If you only had to go 15 foot back 
from the lot line, that means you could build 
further out to that lot line, right, only 15 feet 
away from that lot line is the space where your 
building needs to end and a lot line, right? 

MR. GUNNERSON: Go ahead and answer the 
question. 

THE WITNESS: It's simple. If he'd presented 
it as 15 feet, there would have been less of an 
impact than ifhe represented it at 30. 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 
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CERTIFICATE OF DEPONENT 

PAGE LINE CHANGE 

MR. GUNNERSON: Can we go off the record for a 12 

second? 
MS. HANKS: Sure. 

(Off the record.) 
BY MS. HANKS: 

Q. Okay. We're all good. You will have 
an opportunity to review the transcript or you can 
waive. It's up to you. 

A. No. I want to review it. 
Q. Okay. If you don't review then by 30 

days, they will just accept that as true. So you do 
want to do it within the timeframe they give you. 

I will caution you, though, and 
I'1n sure you know this, but I want to do it again, 
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it's okay if you make changes such as if you had 
said Smith and you meant Jones. 

13 

14 

15 

16 * * * * * I, SCOTT DUGAN, deponent herein, do 
hereb~ certify and declare under penalty of perjury 

17 the within and foregoing transcription to be my 
testimony in said action, that I have read, 

18 corrected, and do hereby affix my signature to said 

19 

20 

21 

22 

23 

24 

25 

l 

2 

3 

transcript this day of, 2015. 

SCOTT DUGAN 
Deponent 
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STATE OF NEVADA ) 
ss. 
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4 COUNTY OF CLARK 
) 

) 
But if I asked you -- any 

substantive changes, if I asked you a yes or no 
question and you Said no and now Want to change it 5 

I, Angela Campagna, a certified court 
to yes, that may give me the opportunity to bring 6 reporter in Clark County, State of Nevada, do hereby 

certify: 
OU back and d S "t b b ht 7 That I reported the taking of the Y re- epO e you Or 1 may e roug deposition of the witness, SCOTT DUGAN, on Monday, 

forward at trial. 8 March 16, 2015, commencing at the hour of 9:52 a.m. 
That prior to being examined, the 

A Okay 9 witness was by me first duly sworn to testify to the 
• • truth, the whole truth, and nothing but the truth. 

MR GUNNERSON• Wh sh ld h d d 10 That I thereafter transcribed my said 
• • O OU e sen -- 0 you shorthand notes into typewriting and that the 

have a card so he can send a bill? 11 typewritten transcript of said deposition is a 
complete, true, and accurate transcription of 

MS. HANKS: Oh, yes. I don't have a card yet, 12 shorthand notes taken down at said time. 
I further certify that I am not a 

but you can send it here. 13 relative or employee of an attorney or counsel of 
any of the parties, nor a relative or employee of 

(Whereupon the deposition was 14 any attorney or counsel involved in said action, nor 
a person financially interested in said action. 

concluded at 5:01 p.m.) 15 IN WITNESS WHEREOF, I have 
hereunto set my hand in my office in the County of 

16 Clark, State of Nevada, this 23rd day of March 2015. 
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2 Review Report: Brunson-Jiu, LLC File #1410.1884 

January 13, 2015 

Kemp, Jones & Coulthard, LLP. 

3800 Howard Hughes Parkway, 17th Floor 

Las Vegas, NV 89169 

Re: Brunson-Jiu, LLC- Report - File #1410.1884 

We have reviewed the above referenced report and related material and formed an 

opinion as to the conclusions stated within the report. It is our opinion that the report 

under review: 

• Uses a controversial survey method to develop its findings and conclusions 

without the findings being validated by a recognized method 

• Includes statements of fact that are in error and not factual 

• Exhibits bias in the survey and throughout the report under review 

• The conclusions ignore market data and other evidence to the contrary of the 

findings in the report under review 

While the use of a survey is acceptable in rare cases, the report under review fails to 

crosscheck the survey with accepted methods to guard against known pitfalls. The 

survey findings should have been invalidated with market data and common sense. 

This would have led the consultants to conclude that no damages were present. 

Enclosed are a summary of our findings and conclusions relative to the key areas of the 

report under review, our reasons for disagreement and additional analysis and 

comments to support our findings and conclusions. 

If I can be of any further service, please contact R. Scott Dugan Appraisal Company, Inc. 

at (702) 876-2000. I am, 

Sincerely Yours, 

R. Scott Dugan, Appraisal Company, Inc. 

R. Scott Dugan, SRA 

NV Certified General Appraiser# A.0000166-CG 

R. Scott Dugan Appraisal Company, Inc. - 8930 West Tropicana Avenue, Suite 1, Las Vegas, NV 89147 
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Certification of the Review Report 

We certify that, to the best of our knowledge and belief: 

• The statements of fact reported and used in the review are true and correct. 

• The reported analyses, opinions, and conclusions in this review report are 

limited only by the stated assumptions and limiting conditions in this review 

report and they are our personal, impartial, and unbiased professional analyses, 

opinions, conclusions, and recommendations. 

• We have no present/prospective interest in the subject property of the work 

under review and no personal interest with respect to the parties involved. 

• We have no bias with respect to any property that is the subject of work under 

review or to the parties involved with this assignment. 

• Our engagement in this assignment was not contingent upon developing or 

reporting predetermined results and our compensation for completing this 

assignment is not contingent upon and action or event resulting from the 

analysis, opinion and conclusions in this review or from its use. 

• The analyses, opinions, and conclusions were developed, and this review report 

has been prepared, in conformity with USPAP and in conformity with the Ethics 

and the Standards of Professional Appraisal Practice of the Appraisal Institute. 

• We inspected the subject property of the work under review. 

• Unless stated, no one provided significant real property appraisal or appraisal 

consulting assistance to the person(s) signing this certification. 

• The use of this review report is subject to the requirements of the Appraisal 

Institute relating to review by its duly authorized representatives. 

• As of the date of this review report, R. Scott Dugan, SRA, has completed the 

continuing education requirements of the Appraisal Institute. 

• We had no prior assignments related to the subject property within the 3 years 

prior to the effective date of value of this review report. 

R. Scott Dugan, SRA 

Nevada Certified General Appraiser 

A.0000166-CG 

Patrick Egger 

Nevada Certified General Appraiser 

A. 0000154-CG 

R. Scott Dugan Appraisal Company, Inc. - 8930 West Tropicana Avenue, Suite 1, Las Vegas, NV 89147 
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Assumptions and limiting Conditions of the Review Report 

• This review report employs the same general assumptions and limiting conditions 

shown in the report under review. 

• Unless stated elsewhere in this review report, this review report employs the same 

extraordinary assumptions with respect to the acceptance of the "unimpaired 

value" of $2,500,000, as of the effective date of May 15, 2013, as reported by 

Valbridge Property Advisors, for 590 Lairmont Place, Henderson, NV 89012, Job No. 

NVOl-14-0197-001 

The appraiser(s) reserves the right to alter statements, analyses, conclusions, or any 

opinions of value in the review report if any new facts pertinent to the valuation process 

are discovered which were unknown when the review report was prepared. 

THE ACCEPTANCE AND/OR USE OF THE REVIEW REPORT BY THE CLIENT OR ANY THIRD 

PARTY CONSTITUTES ACCEPTANCE OF THE ASSUMPTIONS AND LIMITING CONDITIONS SET 

FORTH IN THE PRECEDING PARAGRAPHS. THE APPRAISERS' LIABILITY EXTENDS ONLY TO 

THE SPECIFIED CLIENT, NOT TO SUBSEQUENT PARTIES OR USERS. THE APPRAISERS' 

LIABILITY IS LIMITED TO THE AMOUNT OF THE FEE RECEIVED FOR THE SERVICES 

RENDERED. 

Relevant Dates 

Effective Date: 

Date Inspected: 

May 15, 2013 

August 27, 2014 

Date of the Review Report: January 13, 2015 

R. Scott Dugan Appraisal Company, Inc. - 8930 West Tropicana Avenue, Suite 1, Las Vegas, NV 89147 
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PART ONE - Scope of Work for the Review Report 

Scope of Work of the Review Report 

Report under review: 

Real Estate Damages Analysis 

Frederic and Barbara Rosenberg living Trust v Bank of America et al 

Case No. A-13-689113-C 

Effective Date of Analysis: May 15, 2013 

Prepared By: Brunson-Jiu, LLC - File #1410.1884 

Develop an opinion as to: 

• The appropriateness of the findings and conclusions of the report under review 

based upon the methods employed and the supporting data and analysis 

incorporated within the report under review and/or as part of the report under 

review. 

If necessary and or warranted: 

• Provide reasons for agreement/disagreement with the statements, findings and 

conclusions in the report under review 

• Research and present additional data and/or analysis of data and information 

within the report under review, that would affect the values and conclusions of the 

report being reviewed 

• Development and reporting of different conclusions and opinions of value based on 

the review, data from the review and a limited scope of work that only incorporates 

analysis of relevant data available 

Purpose of the Review Appraisal 

To assess the validity of the conclusions and opinions cited within the identified Appraisal 

Report including the basis of those conclusions and opinions, with respect to generally 

accepted appraisal practice, USPAP, Appraisal Institute Standards and generally accepted 

real estate and development related practices. 

Throughout this review, comments and or quotes taken from the report under review, will 

be displayed as Times New Roman Italics and indented from the main body of this review 

report. Portions of our comments and or key parts of the quotes from the report under 

review may be emboldened or underlined for emphasis. 

R. Scott Dugan Appraisal Company, Inc. - 8930 West Tropicana Avenue, Suite 1, Las Vegas, NV 89147 
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Intended Use and User of the Review Appraisal 

The intended use of this appraisal review report is for presentation for a possible action in 

the jurisdiction of the Nevada Court System. This appraisal was prepared for the sole and 

exclusive use of the client and intended user. The intended user of this appraisal review 

report is the client stated below: 

Kemp, Jones & Coulthard, LLP. 

3800 Howard Hughes Parkway, 17th Floor 

Las Vegas, NV 89169 

No additional users are identified as intended users of this review report. 

Property Rights Appraised 

Fee Simple as stated on page 15 of the report under review. 

Date of Value Opinion in the Report Under Review 

May 15, 2013 - Retrospective Value Opinion as shown in the report under review. The 

date of the report (date the report under review was signed) is November 25, 2014. 

Definition of Value 

"Market Value" as defined on page 12 of the report under review. We do not believe this 

to be the correct definition for legal cases (this is the definition from Title XI of RIRREA). 

However, it is sufficiently similar to the principles and intent of most market value 

definitions, and therefore, acceptable under that context. 

Identification of the Property 

Lot Three (3) in Block One (1) of "MACDONALD HIGHLANDS, PLANNING AREA 10 A.K.A. THE 

FOOTHILLS AT MACDONALD RANCH, LOT 10, PLANNING AREA 10", as shown by map 

thereof on file in Book 115 of Plats, Page 76, in the Office of the County. The subject is also 

known as: 590 Lairmont Place, Henderson, NV 89012 -APN 178-27-218-003 

History of the Property 

The report under review shows the sales history on page 15 as: 

Acquired via an open market (GLVAR #1328416) nontraditional REO/bankowned 

sale for $2, 302, 000 on May 15, 2013 following 13 days on market via "all cash" 

with no known credits/concessions. Prior transfer at $1,601,600 on November 2, 
2011 via a Trustee's Deed due to a foreclosure proceeding. No other sales history 
was noted within the past three (3) years. 

R. Scott Dugan Appraisal Company, Inc. - 8930 West Tropicana Avenue, Suite 1, Las Vegas, NV 89147 
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The sale history was not considered in contrast to the findings in the report under review. 

The report under review classifies the subject sales as "disposition value," which is a 

discounted value due to the REO status and seller's desire to liquidate the property. 

The report under review also accepts the $2,500,000 value by Valbridge Property Advisors 

as representative of "unimpaired market value." The difference between the two prices is 

$198,000, which is a 7.92% discount from the $2,500,000. 

According to the agent survey findings in the report under review, being next to vacant 

land with unknown building plans would require a discount of 1% to 50% with marketing 

times of 1 to 365 days. The report under review concluded a 30% to 40% loss in value. 

The subject listed 3/8/2013 for $2,160,000. 

• Within 13 days, there were multiple offers. 

• The accepted offer was $2,302,000 or $142,000 (6.57%) over list price. 

The subject was next to a vacant site, with unknown development plans, yet it sold for 

more than list price and had multiple offers in less than two weeks. The agent survey was 

relied upon and the basis for the conclusion in the report under review. 

How can it be concluded that the subject would suffer a value loss of 1% to 50% and an 

extend marketing time of up to 365 days, per the agents, and a 30% to 40% value loss, per 

the report under review, if it sold in 13 days, had multiple offers and sold for $142,000 

over the listed price? 

The subject sold for $2,302,000 or a 7.92% discount for what everyone has agreed to as to 

unimpaired market value of $2,500,000. The discount would be normal for an REO 

property. Multiple people made offers over the listed price and the property sold in less 

than two weeks. 

The only logical conclusion is the agent opinions in the survey and the conclusions in the 

report under review are not reliable. While the report under review presents a lot of 

opinion, opinions are not reliable evidence unless those opinions are supported by 

transactional market data. 

The sale of the subject property for a price higher than it list price, having multiple offers 

within two weeks is direct evidence to the contrary of the opinions and findings in the 

report under review. These are facts that should have been considered. They are clearly in 

opposition to the findings and conclusions in the report under review. 

R. Scott Dugan Appraisal Company, Inc. - 8930 West Tropicana Avenue, Suite 1, Las Vegas, NV 89147 
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PART TWO - Summary of Key Findings and Conclusions 

Our review of the report identified a number of key issues related to observations of the 

physical and economic characteristics of the subject properties. Combined with errors we 

found in the report under review (stated as factual when they were not), along with mis

application of methodologies and other statements, it can be reasoned the conclusions 

within the report under review are inconsistent with the facts, and therefore invalid. 

Key Findings & Reasons for Disagreement 

• The premise of the report under review is that the value of subject property was 

damaged "as of May 15, 2013" due to the acquisition of additional land to the 

adjacent lot and plans to develop a large custom home. As of that date, the 

additional land had not been acquired (sale not closed) and the plans did not exist. 

• The report under review relies upon a survey of real estate agents to develop a 

range of value based upon various assumptions. The assumptions are hypothetical, 

misleading and the survey was designed in a manner that creates "hypothetical 

bias." 

• The report under review assumes the wrong buildings setbacks (and repeats the 

same errors in the agent survey}. The setbacks cited are applied, to what is actually 

the adjacent property's side yard, not its rear yard boundary. This is misleading. 

• The report under review repeatedly takes a biased posture (client advocacy} in its 

presentation of the facts and circumstances surrounding the acquisition of the 

subject property. The opinions and conclusions of appraisers (and the reports they 

develop}, are required by Federal and State laws to be objective, impartial and 

independent. Appraisers are not permitted to be "advocates of their clients" while 

presenting themselves as "impartial." 

• The report under review employs a highly controversial methodology (contingent 

valuation survey,} known to produce very questionable results. There is no 

validation of the findings by accepted methodologies (appraisal approaches}. 

• The report under review repeatedly references the book "Real Estate Damages" by 

Bell, Anderson and Saunders, and presents various principles from that book as 

procedures followed. However, the report fails to recognize (or alert the reader} 

the various factors or steps that must be taken for these same procedures to be 

valid. In fact, the report ignores recommended steps. 

• A failure to use recommended precautions, for the survey methodology (contingent 

valuation survey} used in the report under review. Not using direct or indirect 

transactional data (also recommended}, lead to highly unreliable conclusions. 

R. Scott Dugan Appraisal Company, Inc. - 8930 West Tropicana Avenue, Suite 1, Las Vegas, NV 89147 
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• The report under review cites case studies and then misquotes those studies or 

improperly attributes findings to the authors of those studies. Additionally, in one 

case the report under review cites a court case regarding views as being evidence 

or implying "views are protected," when in fact, the courts in that case ruled 

against the view being protected. 

• Failure to present transactional market data in support/contradiction of the alleged 

defect and or as evidence of diminution in value. In various sections of the report 

under review, it was stated or implied that directly comparable market data or 

sales of properties with similar conditions do not exist. To the contrary, numerous 

properties with "borrowed view impairments" exist throughout the valley. While 

perfect sales may not be available, there was other transactional data that would 

have invalidated the findings and therefore lead to other conclusions. 

• An appraisal of the adjacent land (by the same appraisers) prior to the report under 

review, established a current value for the land at $22+/-/SF. As of the effective 

date for the subject, the land value would have been around $20/SF. The adjacent 

site has superior frontage and views. Application of the $20/SF would have 

established the value for the subject lot at around $574,000. This is the value for a 

site with golf frontage and a superior golf and city view. Despite the loss of the 

"borrowed view," the site still has golf frontage and a city view. How can the 

damages be $750,000 to $1,000,000 when the site retains its' primary views? 

• From the report under review, the subject's view is a borrowed view. Here, the 

report under review fails to recognize that borrowed views across adjacent 

properties are not guaranteed in perpetuity by laws or agreement in this case. 

• Failure to recognize that planting of mature trees (common in golf course 

communities) on the original adjacent lot (prior to acquiring the extra land area), 

would have obscured the borrowed view. 

• In addition, the report under review did not consider that maturing trees (along the 

golf course, Stephanie Street and on the clubhouse site), already partially obscure 

the views and will further affect the borrowed views as they mature. 

• The report under review's findings and conclusions are based upon "entitlement to 

a borrowed view" that does not exist by law or definition. A borrowed view (by 

definition) is not indefinite. It can be obscured, and therefore is not contributory to 

the value of the property. 

• Failure to establish a baseline value for the views and baseline conditions for 

privacy, would have established that the survey findings were unreliable. Baseline 

values are a procedural requirement in the analysis of potential diminution in value 

cases. 

R. Scott Dugan Appraisal Company, Inc. - 8930 West Tropicana Avenue, Suite 1, Las Vegas, NV 89147 
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COMMENTS ON IDENTIFIED ISSUES IN THE REPORT UNDER REVIEW 

Improper premise 

The premise of the report under review is misleading and contrary to the requirements of 

The Uniform Standards of Professional Appraisal Practice (USPAP). USPAP is the 

administrative rules adopted by the State of Nevada, governing appraisal practice and the 

development and reporting of valuations and valuation related consulting services. 

Throughout the report under review, the consultant implies the subject property at 590 

Lairmont Place has a value loss. Specifically, on page 5 of the report under review and in 

the transmittal letter: 

Based on the analysis summarized above, I conclude that as of May 15, 2013, the 
Class V.· External Detrimental Condition diminishes the value of the property by 
30%-40%. When applied to the retrospective market value of the subject property 
expressed in the Valbridge report, this translates to monetary damages of: 

$750,000 - $1,000,000 
Seven Hundred and Fifty Thousand to One Million Dollars 

The findings and conclusions are as of May 15, 2013 and based upon the addition of 

14,858+/- square feet of land to 594 Lairmont Place and the proposed building plans for 

594 Lairmont Place. This retrospective valuation assignment was completed November 25, 
2014 .. 

On page 35 of the report under review, there is a matrix, listing the sequence of events. As 

of May 15, 2013: 

• The sale of the additional land had not closed. 

• The owner's plans for 594 Lairmont Place did not exist 

Effectively, as of the date of value, the additional land had not been acquired and the 

owner's plans had not been drawn or submitted for approval by the MacDonald Ranch 

Design Review Committee or the City of Henderson. In fact, as of mid-December 2014, the 

proposed improvement plans for 594 Lairmont Place had not been approved by the Design 

Review Committee as required by the applicable CC&R's. 

This being the case, the report under review would be required under USPAP to 

prominently disclose the use of a hypothetical condition in the analysis and report and to 

disclose the potential implications to the findings, conclusions and any reported value are 

based upon a "hypothetical conditions". 

R. Scott Dugan Appraisal Company, Inc. - 8930 West Tropicana Avenue, Suite 1, Las Vegas, NV 89147 
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As defined on page 12 of the report under review, a hypothetical condition is: 

That which is contrary to what exists but is supposed for the purpose of analysis. 

Comment: Hypothetical conditions assume conditions contrary to known facts about 

phvsical. legal, or economic characteristics of the subject properfyj or about conditions 

external to the property. such as market conditions or trends; or about the integrity of 
data used in an analvsis. 

Uniform Standards of Professional Appraisal Practice, the Appraisal Foundation, 2014-2015 Edition 

Per USPAP Standard 1: A hypothetical condition may be used in an assignment only if: 

• Use of the hypothetical condition is clearly required for legal purposes, for 

purposes of reasonable analysis, or for purposes of comparison; 

• Use of the hypothetical condition results in credible analysis; and 

• The use complies with the disclosure requirements set forth in USPSAP for 

hypothetical conditions. 

While it is permissible to employ a hypothetical condition for purposes of analysis, the use 

of a hypothetical condition "must be prominently disclosed" within the report and an 

acknowledgement must be made that the use of a hypothetical condition could affect the 

reported conclusions. 

However, the report under review did not disclose any use of a hypothetical condition, as 

required. Since the land sale had not closed and the new owner's plans did not exist, any 

analysis or conclusions (at this time), are based upon hypothetical conditions, which must 

be disclosed as required by USPAP. 

Use of the wrong setbacks in the analysis and the agent survey 

Not only did the specified plans not exist, the appraiser's analysis, data, agent surveys, 

preliminary conclusions, etc., as to a loss in value or damages as stated in the report under 

review, are based upon other conditions affecting the property (legal and physical) that 

are not factual and or are in fact, hypothetical. 

The analysis by the appraiser and the aerial drawings developed by the appraiser and used 

in the agent survey to solicit the agent's opinions as to detrimental conditions affecting the 

subject property are based upon setbacks and assumed conditions that are contrary to 

known facts. 

The appraiser cites a required 30 foot rear yard setback (as shown in green), from the 

original rear lot line (as shown in blue) on the aerial photograph of the property at 594 

R. Scott Dugan Appraisal Company, Inc. - 8930 West Tropicana Avenue, Suite 1, Las Vegas, NV 89147 
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February 20, 2013 

Elepa Escobar 
324 Elm Street, Ste.I 05-B 
Momoe. CT 06468 
203-929-1951 

Re: Cover Letter 590 Lainnont Place. Henderson, NV 89012; APN # l 78~27-218-003 

Dear Elena, 

I run writing to submit an offer on 590 Lairmont Place, Henderson, NV 89012. 

Based on the current condition of the home, the view is NOT facing the Las Vegas Strip, the 
home next door is half way built (Bacl< Owned)) the piece of land next door will he starting 
construction soon and construction noise will continue on both side of the property for years. 

Finally, with the ©Cent sqld comparables we have come to the purchase price of$1,750,000 
ALL CASH without Broker Commissions. Please notice on the comps there is a direct comp 
with the same square footage on the same street that sold in November for $1,575,000 

Here is a list of the items that need to be done to the property. 

o Kitchen~ Master Bathroom and Master Closet have extensive water damage and not 
built out. 

· • Front and Back Landscaping need to be fully built out (Designed, approved and 
completed) 

• Cracks in Exterior of Home on North side; South side, patio outside of backyard 
• Missing Oven in Kitchen 
• Rust on all balconies need to be sanded and re-painted 

Attached are the Letter of Intent and Sold comparables. 

Thank you, 

~d~ i 
I v 

David and La:hna Rosenberg 
broseyb@aol.com 
310-378-1915 phone 

f1.µ . t;XHIBJT D,, 
WiTNESI,! fl!f:J::t: 
DATE: J~ &-; I 

CINDY HUEBNER, CCR 
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Februal'y 20. 2013 

Fredric Rosenberg 
Barbara Rosen.berg 
709 'Via La Cuesta 

217\H HawthQme Slvq T<>rrancll>, CA 90503-~09 
fh~q·BCfJ..)44·~/~\4 
WM'J.ildellty.com 

Pls Vrds 'Est, CA 9-0274·1472 

Dear Mr. and Mrs. Rosenberg; 

Thank you for contacting Fidelity Investments regarding your Trost acoount ending in 
4221. 

Please accept this ietter as vet.Jication that as of market close on February 20, 2013, you 
hold in excess of $1, 750~000 in ca.."lh and money market soourities in the aforementioned 
a coot.mt. 

lf you hav-e any questions, please do not hesimte to ca.Ume directly at 310·921~3528, ~ 
53394. 

Sin•a 
cluw Kisiig 
Privat.e Client Spec-i 
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February 20, 2013 

Elt@a Escobar 
324 Elm Street, Ste. lOS~B 
Monroe, CT, 06468 
203-929-1951 

Re: Letter of Intent to Purchase 590 LairmontPlace, Henderson, NV 89012; APN # 178-27-218-003 

Dear Elena, 

On behalf of David A. Rosenberg and Lahna Rosenberg ("Buyer"» I would Hke to submit this 
proposal (this "Letter of Intent") to purchase approximately 10,071 square feet of Single Family 
Residence at also known as Clark County, Nevada APN# 178-27-218-003 under the following terms 
and conditions; 

1. PROPERTY LOCATION: 

2. TYPE OF TRANSACTION: 

3 PURCHASER: 

4. SELLER: 

5. PURCHASE PRICE: 

6. PURCHASE AGREEMENT: 

590 Lainnont Place Henderson, NV 89012 (the 
"Property>') 

Cash 

David A. Rosenberg and Lahn.a Rosenberg 

Bank of America, N.A. ("Seller'» 

One Million Seven Hundred Fifty Thousand Dollars 
($1,750,000) 

Seller's standard fonn Purchase and Sale 
Agreement. 

7. 111 LE & ESCROW: Escrow to be opened with Seller's Choice 

8. 

within 1 business day of receipt qf executed Purchase 
contract 

EARNEST MONEY DEPOSIT: Within 1 business day of opening Escrow, 
Buyer shall deposit into Escrow the sum of 
Fifty Thousand Dollars ($50,000.00) 

..... -

(the .. Deposit'~). The Deposit will remain 
refundable to Buyer until the expiration of 
Inspection Period and contingent upon a mutual 
executed Purchase and Sale Agreement. Said 
deposit shall be applied to Purchase Price .. 

l PLTF3287 
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9. INSPECTION PERIOD: 

l 0. ESCROW CLOSE DATE: 

12. NON-B1NDING: 

Ten (10) business days from the opening of escrow. 

Escrow close Date shall be twenty (20) days or sooner 
after Inspection Period. 

This Letter of Intent sets forth the basic terms for 
n.egotiation of a purchase and sal.e agreement and is 
not a contract, offer or option. This letter does not 
provide Buyer with rights in the Property or again.st 
Seller or its affiliates. Seller expressly reserves its 
rights to negotiate with other parties until a binding 
purchase and sale agreement is executed by Buyer 
and Seller. The foregoing is a nonbin.ding proposal 
only and no binding agreement shall exist with 
respect to the Property unless and until a formal 
purchase and sale agreement is executed by all 
parties. Without limiting th.e generality of the 
foregoing, and because this letter is intended solely 
as a proposal for the teIU.ls to be incorporated in 
such documents, by the receipt of this letter you 
hereby agree: (1) that this letter will remain non
binding on Seller, its affiliates, its and their officers, 
managers, employees and agents; (2) Seller and/or 
its affiliates may cease negotiations at any time for 
any reason or for no reason;. (3) no one may rely 
upon this letter for any reason; (4) Buyer, its 
affiliates, and their partners, shareholders, members, 
officers, directors, employees and agents hereby 
waive claims for mattera arising out of an 

allegation that this instrument is binding contract; 
and (5) Seller, its affiliates, and their shareholders, 
directors, employees, officers and agents are 
released and dischar~ed from any claim of liability 
on the grounds that this is a bin.ding contract. 

13. EXPIRATION: If Seller does not return a signed copy of this Letter 
of Intent to Buyer by 5:00 P.M. P.S.T. on February 25th, 
2013, this Letter of Intent shall expire and the 
Terms and Conditions shall become null and vbid. 

15. CONDITON OF PROPERTY: It is Buyer's obligation to conduct all necessary 
studies, including but not limited to environmental, 
construction, market feasibility, title, zoning & 
CC&R' s. Buyer shall purchase the property "As
Is" and "Where-Is1

t and "With All Faults/' 

17. LEGAL, TITLE, ESCROW FEES Each party to this transaction shall pay its own legal 

- · 2 · PLTF3288 
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AND COSTS: 

18. GOVERNINGLAW: 

fees. Seller and Buyer .shall each pay one half(l/2) 
of real property transfer taxes, title fees, escrow fees and 
fees for recording the deed transferring the Property to 
Buyer. Except as provided.herein. all other costs and 
expenses shall be allocated as are customary in Clark 
County, Nevada. 

The validity and interpretation of this Letter of 
Jntent shall be governed by and construed jn 
Accordance with the laws -0f the State ofNevada 
Without giving effect to its conflict of laws 
principles. 

Please review this Letter of Intent and return a signed copy to me to signify your acceptance of these 
Terms and Conditions. If you have any questions please do not hesitate to. call me. 

Agreed and Accepted By: 
Buyer: David A. Rosenberg and Lahna Rosenberg 

By:.~(,{ kJ&~ B \.~~~~~---
Name: Davi~ A. Rosenberg 

Date: P. } £e} / I~ 

Seller: Bank of America, N.A. 

Name: Lalma Rosenberg 

Date: uJvo} I.> 
I 
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570 Lairmont Pl. Henderso~ NV 89012 w Zillow 

-~--·-·-- --··--- ..... -

570 Lairmont Pl, Henderson, NV 89012 

Sold ori 1112.1/12l $1.S15,l)ll0 

~UJS,858 

e:r.j. ~~S,661/mo~ 

S.... tualll IJllOl mZillilio 

~"°"" 2013 Cr&<!l( ll<ol!> l-1\!11!or8ll 

B*4roorraa: 4 bed& 

Batt!~ 7bldM 

Slnjjl& hnilly; 10J17 Gq ft 

2011 

NIW ::012 fQr $1.016.000 $ 
~ 

Nap 
..., 

' i 
£ 
~ .... 

I 

~D 

B"mft C:}'ll 

'!' 

" ~. 

F • l" 

StreGtV!aw 

"" ... -

Thi$102t7 gquMe !bot sinofe Jam~y~ haa 4 ~ irn(I i'.l.l Ila~ ll~ IOCl!lilld 6t57D i.lllrmoot Pl 
Hend~~a. 

' 
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Offer - 590 Lairmont Place, Henderson 

From: Kelli Barrington <KBarrington@reoms1.com> 
To: 'broseyb@aol.com' <broseyb@aol.com> 

Subject: Offer - 590 Lairmont Place, Henderson 
Date: Tu!.'!, Feb 26, 2013 10:24 am 

Good Morning Mrs. Rosenberg -

Pagel of 1 

l apologize for the delayed response to your letter of intent for the 590 Lairmont Place property In Henderson, 
NV. 

At this time, the seller ls not ready to negotiate offers. We anticipate the completion of their due diligence and 
marketing preparations to be completed within the next few weeks at the latest 

I will be happy to contact you when they are ready to begin negotiations. 

Thank you for your interest in this property. 

Kem Barrington 

REO Management Services, Inc. 

12443 San Jose Blvd., Suite 304 

Jacksonvme, FL 32223 

904-292-9933 

kbarringlonl(V,reoms l .c<lm 
~ 

https://mail.aol.com/3 8466-111/aol ~6/en-us/mail/PrintMessage.aspx 

J2...µ:_. E?tflB!T f 
WITNESS D:_~ 
DATE: fd._/~J 

CINDY HUEBNER, CCR 

PLTF3309 
4/6/20J,..-ppQQ088 

I 
i 

I 
f 
' ' ' t 
j 
' ~ 
f 
' ., 
~ 

' ' ~ 
l 
! 
! 
' 
j 
' j 

I 



JA_0321

EXHIBITD 

APP00089 



JA_0322

590 Lainnont from Barbara Rosenb erg 

From: broseyb <broseyb@aol.com> 

To: kbarri.ngton <kbarrington@reoms1.com> 
Subject: 590 Lairmont from Barbara Rosenberg 

Date: Wed, Mar 6, 2013 7:2~ pm 

Page I of I 

--·------------·--·----·------~-"';"""'" ... _..., . .........----.-.--.... -.-.. -:-----w--.... --... ·~------~ .. _....-.. __ ,. __ ....,. 
Hi, Kelly. 

I left 3 messages at your office to calf me as to the progress of Lairmont. I am worried that you are not getting 
the messages. Please get back to me at broseyb@ao!.cqmn or 310 378-1915. We would like to take the next 
step to acquire the property. 

Thanks, 
Barbara Rosenberg 

https://mail.aol.com/38466-111/aol-6/en-us/mail!PrintMessage.aspx 

1J.dJ::_ EXHIBIT H 
w1mEss B- ;20.S.6?b-r3 
DATE: 1:2/?//t( 

. i ~ -

CINDY HUEBNER, CCR 

PLTF3313 
4/6/2014 
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RE: 590 Lainnont from Barbara Rosenb erg 

From: Kem Barrington <K8arrington@reoms1.com> 
To: 'broseyb@aol.com' <broseyb@aol.com> 

Subject: RE: 590 Lairmont from Barbara Rosenb erg 
Date: Thu, Mar 7, 2013 6:35 am 

Page 1of1 

.-... ~-·---·---· ..... --..... --.. -"'r--"'•-------t-"-·-.-...-------... ........,.._ .. __ ... ~~ .. - .... ~~ .............. --................................. ____ , _ ___,_.-i-...... - .... _ ....... ..__ 

Hi Barbara-

As we previously discussed, the seller needs to complete their due diligence and prepare to list the property. 
When we talked previously, I indicated that this process could take several weeks. The bank is finishing up 
and hopefulJy we can put you in touch with the realtor in order to get the negotiations moving. Due to the 
restrictions in this neighborhood, you will neec! to work with a realtor. l have received your messages. l 
apologize for not returning your calls immediately. But I do not have any new infonnation for you yet. I will 
certainly get you in touch with the realtor as soon as possible. 

Kelli Barrington 

REO :Management Services, Inc. 

12443 San Jose Blvd., Suite 304 

Jacksonville, FL 32223 

904-292-9933 

kbarrington~Teo1ns 1.com 

From; brost;y{<@aol...m [mailto:broseyb6p:aol.comJ 
Sent: Wednesday, March 06, 2013 10:26 PM 
To: Kelli Banington 
Subject: 590 Lainnont from Barbara Rosenb erg 

Hi, Kelly. 

I left 3 messages at your office to call me as to the progress ofLainnont. Jam worried that you are not getting the 
messages. Please get back to me atbroseyb1@.aol.comn or 310 378-l 9 l 5. We wou}d like to take the next step to acquire the 
property. 

. Thanks, 

Barbara Rosenberg 

https://mail.aol.com/38466-111 /aol-6/en-us/mail/PrintMessage.aspx 

94f EXHIBIT -l . 
WITNESS 0 · Qo.s:bry 
DATE: /d--/ !fj;y 

CINDY HUEBNER. CCR 
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Offer on 590 Lairmont 

From: Siobhan Mcgill <slobhanmcgifl@gmall.com> 
To: michael <mlchael@macdonaldhighlands.com> 
Cc: broseyb <broseyb@aol.com> 

Subject: Offer on 590 lairmont 
Date: Wed, Mar 13, 2013 12:24 pm 

Attachments: 20130313121038357.pdf {1697K) 

Page 1of1 

~.,,,._.,,_.,_,. __ ,.,_ .. _._,,_.,.,~~---·---·--..-••---·--·.,..,...,r,. ... .,~ ......... ,,.._, _ _,_ ____ ,__, __ ,. __ . __ ,,.._ __ . .,_ .... .._ .. ,.-... --..... _____ .. _. 

Dear Michael, 
I spoke at length with Mr. Jim Venable about this property yesterday and today. Here is the offer as promisoo. 
PLEASE let us know lfwe end up in a multiple offer situation. My'buyers are very serious and have no 
restrictions regarding seeing the interior as they walked it during the construction phase, {they are aware that 
there was a leak) and they will take property AS-IS. Please send confirmation of receipt and keep us informed. 
Thank you for this opportunity, · 
Siobhan McGill 
Realty ONE Group 

----Forwarded message---
From: <norep!y@realtyonegroup.com> 
Date: Wed, Mar 13, 20'13 at 9:10AM 
Subject 
To; SiobhanM <slobhanmcglll@gmail.com> 

Thls E-mail- was sent from "RNPDF1855" (Aficio MP 6000). 

Scan Date: 03.13.2013 12:10:38 (-0400) 
Queries to: riorepli(@realtyonegroup.com 

Siobhan McGill 
Cell: (702) 349-5252 
Fax: (702) 637-7210 
~l.QbbanMcgill@gmail.com 

~EXHIBIT (2 
WITNESS J2 · ~:b.6j 
DATE: /;;./~_ 

CINDY HUEBNER, CCR 

·····-------------' 

~ttps://mail.apl.com/384e?§-111/aol-6/en-us/mail/PrintMessage.aspx 4/6/2014 
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Def± EXHIBIT__,(? ___ _ 

WITNESS6: JZcs~akg 
DATE: /;?-/g//lf 

) 

CINDY HUEBNER, CCR 
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' 

• 

• 
Mar.19.2013 01:41 PM 70.24079251 PAGE. 1/ l 

• • 

In referenoe to the Purchase Agreement execut by JlB!U!mu!D.f!JEl!!l!lt..e =:=--.,__ ____ ..,. 
---~--~--....-~~-~~~a Buye~~and,__~~~~!.!!U:c:.£.11.~~------+ 
-"'!'~"-"".'."--:-----------+--as Soller(s), dated _........,-ll.dafdtl.1Dt211:13---1. 
co\tering the r~ property ll.t O L Jrmont Place Henderson NV 89012 
---.....-.----------'the Buyer [J Seller heteby propo,ses titat the .Pu.rob 
Agroement be amended a11 follows: ~ 

• • • 

i 

l 

When executed by both partie~ tills Add ndum ls made an integral pffi't of the aforementton 
Purchase Agreement. 

• 
WHEN PROPERLY COMPLE'l"Jl:ll, T XS IS A BINDING CONTRACT. JF YOU DON 
'FULLY UNDERSTAND ITS CONTE S, YOU SHOULD SEEK COM?ETENT LEG 
COUNSEL BEFOW!; SIG G. 

3· ,,. 13 
Date' : 

• 

Time : 
• 

• 

~::::;;;;;:t=~~~-.7tl./d3 
elle Date 

TimtJ 

:Prepared by: ___,=--~,..,......---s ..... to_b_ha_n-+---..,.._.,_..____ 70.2.-349·5252 
Agent's Name Phone : 

BANA000012 

APP00108 
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• 

• 

ADDENDUM NO. 1 
TO PURCHASE AGREEMENT 

• 

Cl ADDITIONAL PAGE($) ATTACHJID. Tllis Addendum is not complete without the 
iiddit!onid te1•ms on the ntmched page(s). 
Whe>1 oxeented by botll pin'tfeB, this Addendum fs niade an Integral part of the afoi~menfioned 
Purch1tse Agreement, · 
WHEN PROPERLY COMPLETED, THIS JS A BJNDlNG CONI'llACT. IF YQU DO NOT 
FULLY VNDERSTAND rrs CONTENTS~ YOU SHOULD SEEK COMPETENT LEGAL 

COUNSEL DEFORE SIGNING. 1 •• ~ fK 2_· lt.f {$ 

raJ Buyer CJ Seller Date 

~ /I t!tl {BJ Buyt: Cl Seller Time 

O.Buyer 0$cller 

OBuyer 0Se1Jc:r Thne 

Prepared by: ____________________ --------
Agent's Printed Name Phone 

Addendum to Puroh11st1Agreement91!2. <I> :2012 a~ Las Vegas. Assooialfon ofRBALTORS© 
U.~~~ .. ir)'~?UU$'hl@SJ11~11\'1~l~ N.60<J(Jt004.g)~ ...., (ml6ff.9lOll Llnll!kd 
M!Wol~ ~11!tb:iljlY~l>)'vJ>l.09\t ~ivFIMonM!e !!611d,l'nsvr,~1t481)za l\Wlt.z!~M•il'·«iin 
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590 Lairmont 

From: Siobhan Mcgill <siobhanmcgi!l@gmail.com> 
To! broseyb <broseyb@aol.com> 

_ __ __ _ _ _ £~~-9.l'!Y!9 ... f'Q~~l1.P~rg. ~roseyd@gmail.com~ 
Subject: 590 Lairmont 

Datt)! Wed, Mar 27, 2013 11 :18 am 

Page 1 of l 

- ····~·· ········- ·- -··· .. ---··--·---------·---·- ··-·-

~-·--.. --~·-----·p ___ .._._ .. __ ....,._._~·----...... _..... __ . ________ _,.. ____ _ 
Dear Barbara, 
After our discussion the oilier day I did check to see if it is possible to change the circumstances of the 

.. Pl1r4?~.a.:s.~ 9.~ Jt.i.~_ prl?.~r!Y. The.. ?l'!~"i!r.J~ .. ~Jl e.ropba.tic NOi The contract.that.was.entered-into~s.the-0ne-that ls--.. ·· ..... -
-· ·· · ···· · .. ·-- approved, any request for changes allows the bank to scrap the deal and quite possible keep your earnest 

money deposit So what we need/want to do ls start thinking outside the box. This could easlly occurwih you 
and Fredric signing a quit claim deed after close of escrow to David and Lahna and then they can proceed to 
get a mortgage and repay you ... another suggestion is posslbly to put the property into a trust that Includes all 
parties and working out the details that way. Unfortunately ttie bank will not look favorably on any type of 
financing change at all, but we may have a small chance of them being open to allowing a change to a trust 
with your names on It ... ???? Lets take some time to think this through and check with your banking 
connections and see if they are agreeable to placing ? mortgage after the dosing. 
tn the meantime the check was hand delivered to title and we will wait to hear when you can do 
inspections ... do you have someone you use regularly or do you want to use the company that I normally use? 
Let me know, 

·- --·Siobhan- ------

Siobhan McGill 
Cell; (702) 349-5252 
Fax: (702) 637-7210 
SiobhanMcgill@gmail.com 

' .. 

bcl± EXHIBIT..-..,..._ 

WITNESS ()!o.sent>:q' 
DA TE: J /2 j5:j_ /.../ ~ 

CINJY HUEBNER, CCR 

bttps:f/mail.aol.com/38466-11 I/aol-6/en-us/mail/PrintMessage.aspx 4/6/2014 
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' 
Pu~.'JMt to NRS J l 3 .G10., requires. that- all purcha~er.s of property in Clark 'Coll'l'ify,. Nevada receive· a 
di:s-eJosure :that .conta:!i1,s tb~ rnpst reaent zoning. and lan4 us~ informaJion, Tb;tt certain prop:ei:ty· '.is 
·Gofiin:i:oulY, kn~wn a.s; .Lot ·4_ . i P.l<¢n'ing Aief!. Lo · .-~ :address 
. --~,-9:0: LA_t~Moor·3?~os .. -.·· . and l:Oeiited wiiliiri MacDontQ4. Bighl.a'nds 

tf.orm_etlY. ktiew.n as· The -Ftsothill§.. at ~e>DonalJ:I· Ranchy. 

Zonh1g Classinelt.tj;o.ns rotd l1$.Rs.te.t' Plm Deslgi:urdin'ns Jfil'ormation: RAAni-red by Nit~ lfl.ffllr. .t~-), 
:{5.f 'f.h~ Z-Oi'!'hl,g· ;Qlirssf:fi.catlons· :and master pfa:n. design~llins .and the ~neraf land uses: ®s.ciibM.th~refu~ 
for the ._pru:cels :ofiand adjoinipg :the S,uJxlJYiiion ·are as .foUows~ 

~ast Qf th~. Siihc:Hvision: Znnjngf DR Master ·pJan;: The'FoothiU~ at MacDonald 'Rlin:cb 
:nev~'o'pme:nt &Imn_g-;. 

Sotrl.fi: of ili.e BubdiVJs.i011: M~ter Plan: Ure fnothH-ls·atM.~lil:d Raneh 

Zoning; ~6 & RS...2; M.aster.Phm: The Foothi!1s. ~t M.aePonal'U Ranch 

Zi11n.in.:g· ~l.(1$$irr&atibns- :descri~- the -.1:ma· uses ·currently pemiltted:. on a parcel. gf }$.d. :Des.ignatixms in. tlre 
m@tex- prm.i ~.g~ircmg Iand use: d!scr'ihe the land us¢s that tl1e :goyetri.ing city or .county pr9pQs$ f-or- a 
pat-eel of land.. Zoning tras:sifi'cations ®cl .designations in ·the master plan -.re_g&tdfng l'and: use are 
¢'$."l?:lfsnc;ld ~jfd .. denneif PY 10.e-ai. oroman.i.res:. lftb'e ~liff!g ~lass.ifi.cation· for-a parcel ofll:ifld i.S .i'ttconsis:tent 
with 'the <les1gnation- in the mASter pl-an: regarding land use. fqt a ywceJr $e ~ssilii11fy exists tht!t :the 
·,zoning cqfassifloatio.rt may 'he changed to: he_ -Oonsistenf with -the -designatfon: 'Jn. the .. master plan --regarding 
1anrl use f'bt the pa.tee!, Ad.~i'~d<mal)y, the .i0cal on:Hna:n.c.e·s thi;it establish: and .define the 'Varii)us. z.o~il;lg 
dasslfications and ·designations in the master plan regarding· land use are also subject tu- change. . . 

The master plan if for the general,_ comprehensive and long~tenn de.velop1J1·e.nt of hmd in ·the: area .a11d the 
designations in lli~ :master plan regarding. 181.ld use provides the most :probable mdicatiQll df :future 
development; w.}fich :m~y occur -on :the· surronndmg properties. 

This infonnation· is ci.lrrent and plotted as of February 2010. Mas.ter .Plan designat:fons and' ronfug 
-classifications, ordinances ~_nd regulations adopted pursuant to the m~s:ter pl1i.n &re subject to change. You 
may obtain more cutrent infonnat:lon regarding ·the zoning and master pi an jnf onnation from _The City .of 
Henderson, Plarnrlntt Depaittment. 246 Water Street, Henderson, NV 8.%15, Te:; ~5;24-'M. .. . -~· . . . - . . . . . - -

RECEIPT 

PurChaser(s) hi?te:Oy AClQ:'lOWLEDGES RECEIPT of this di;sclosure d.oo.ument as of the. date s.~t fotth. 
befow . 

.. ''l/ , .. ; 4-> ·D ·1·e· ·d·•· . ~ - . ""~ . a . ;.. .. .. . . -. . . . . .. . . 

P.eP:t- EXHIBIT __ 

WITNESS JV, R.csenb;:«g 
DATE: 72/rdtJ 

CINDY HUEBNER, CCR MHR000038 
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DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE FREDRIC AND BARBARA 
ROSENBERG LIVING TRUST, 

Plaintiff, 

vs. 

BANK OF AMERICA, N.A.; BAC HOME 
LOANS SERVICING, LP, a foreign 
limited partnership; MACDONALD 
HIGHLANDS REALTY, LLC, a Nevada 
limited liability company; 
MICHAEL DOIRON, an individual; 
SAHAHIN SHANE MALEK, an 
individual; PAUL BYKOWSKI, an 
individual; THE FOOTHILLS AT 
MACDONALD RANCH MASTER 
ASSOCIATION, a Nevada limited 
Liability com~any; THE FOOTHILLS 
PARTNERS, a Limited Partnerships; 
DOES I through X; and ROE 
CORPORATIONS I through X, 
inclusive 

Defendants. 

) 
) 
) 
) 
) 
) CASE NO. 
) A-13-689113-C 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

DEPOSITION OF RICHARD C. MACDONALD 

Taken at the Law Offices of 
Howard Kim & Associates 

1055 Whitney Ranch Drive 
Suite 110 

Henderson, Nevada 89014 

Monday, February 2, 2015 
9:50 a.m. 
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For MacDonald Highlands Realty, LLC and Michael 
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SPENCER H. GUNNERSON, ESQ. 
Kemp, Jones & Coulthard 
3800 Howard Hughes Pkwy. 
17th Floor 
Las Vegas, Nevada 89169 
Sgunnerson@kempjones.com 
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1 Whereupon--
2 RICHARD C. MACDONALD, 
3 was called as a witness, and having been first duly 
4 sworn, was examined and testified as follows: 
s EXAMINATION 
6 BY MS. HANKS: 
7 Q. Please state your name for the record. 
8 A. Richard C. MacDonald. 
9 Q. Mr. MacDonald, have you ever had your 

10 deposition taken before? 
11 A. I have. 
12 Q. On how many occasions? 
13 A. I don't know. Quite a few. 
14 Q. Would you feel comfortable if I do away 
15 with the normal ground rules that I give any 
16 deponent, or would you like me to go through those? 
17 A. Sure. 
18 Q. You feel comfortable without those? 
19 A. I do. 
20 Q. The only thing I do like to remind 
21 every person that's being deposed is the oath that 
22 you just took is the same oath you would take in a 
23 court of law. 
24 So even though we're in a 
2 5 conference room today --

Depo International (1) Pages 1 - 4 
(702) 386-9322 or (800) 982-3299 I www.depointernational.com 

APP00118 



JA_0351

Richard MacDonald - February 2, 2015 
The Fredric and Barbara Rosenberg Living Trust vs. Bank of America, N.A., et al 

Pages Page 7 

l A. I understand that. l understanding? 
2 Q. -- if we found out you didn't tell the 2 A. There's an area called PA-20, and 
3 truth, it carries the same penalty of perjury. 3 there's an area of the accompanying development 
4 A. Right. I understand. 4 called P A-20 Ventures as an example. 
5 Q. I'm going to remind you, though, in 5 Q. And what area of MacDonald Highlands is 
6 terms of when we speak in conversation like we're 6 PA-20? 
7 about to, we can often anticipate where the person 7 A. We call it the southeast, I guess, 
8 is going with their question which you've already 8 portion. 
9 done, but it's really hard for her to take that down 9 Q. Are you familiar with the properties 

10 in the transcription time of format. 10 that are an issue in this litigation? 
11 So what I ask is that you wait 11 A. I am. 
12 until I finish my question before you give your 12 Q. What area of MacDonald Highlands are 
13 answer, and I'll do the same. I'll make sure you're 13 they a part of? 
14 finished with your answer before I go onto my next 14 A. That's called PA-10. 
15 question. 15 Q. And let's just stick with that area so 
16 A. Okay. Fine. 16 that we don't talk about the entire development. 
17 Q. Just makes her job a little bit easier. 17 A. Makes sense. 
18 A. Sure. 18 Q. For PA-10, what entities are involved 
19 Q. Could you just give me a brief 19 in that portion of the development of MacDonald 
20 background of your education? 20 Highlands? 
21 A. I probably went through about four to 21 A. Would still be FHP Ventures. 
22 five years of college. 22 Q. And I think you mentioned that had been 
23 Q. Did you receive a college degree? 23 formally known as Foothills Partners? 
24 A. I did not. 24 A. Yes. 
25 Q. And then what is your current 25 Q. When did that change in entities 

Page6 Page8 

l occupation? l happen? 
2 A. I'm a real estate developer. 2 A. I don't know. 
3 Q. What is MacDonald Highlands? 3 Q. What type of change was it? 
4 A. MacDonald Highlands is a two square 4 A. A name change. 
5 mile of luxury community, planned community, master 5 Q. Is FHP Ventures, LLC a partnership? 
6 planned community. 6 Corporation? 
7 Q. And is it located in Henderson or Las 7 A. Not sure. 
8 Vegas, Nevada? 8 Q. I know you said owner, but what is your 
9 A. Henderson. 9 actual title within FHP Ventures? 

10 Q. Who is the developer for that 10 A. If it's an LLC, I would be the managing 
11 community? 11 member. If it's a limited partnership, I guess I 
12 A. I am. 12 would be the managing member of the entity that owns 
13 Q. And when you say "you", you personally 13 it or that manages it. 
14 or a company that you're affiliated with? 14 Q. And just to be clear -- I'm sorry. Did 
15 A. A company that I own. 15 you say that do you not know when the name change 
16 Q. What is the company that you own? 16 happened? 
17 A. Foothills Partners basically which is 17 A. No. 
18 now FHP Ventures. 18 Q. Now, but at all times for PA-10 it was 
19 Q. Now, when you say Foothills Partners, 19 either under Foothills Partners and then later FHP 
20 basically what do you mean by that? 20 Ventures? 
21 A. There are other entities involved in 21 A. Yes. 
22 various phases of the development. 22 Q. When did PA-10 begin development? What 
23 Q. Could you go through that and explain 23 year? 
24 which entities are involved and which vary various 24 A. Don't know. 
25 phases of the development just so I can get a better 25 Q. Is it completed development? 

Depo International (2) Pages 5 - 8 
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Page 9 Page 11 

1 A. In terms of the lots being completed, 1 2012, one of the entities, either Dragon Ridge Golf 
2 yes. 2 Club or DRFH owned the land underneath the golf 
3 Q. What other -- 3 course, and the other entity actually owned the 
4 A. The houses are all built on the lots, 4 operation? 
5 but we don't build those. 5 A. Probably DRFH little landowner. 
6 Q. So other than the houses built on the 6 Q. And then Dragon Ridge Golf Club was the 
7 lots, I guess that's the only remaining 7 operator? 
8 construction, I guess, within P A-1 O? 8 A. Correct. 
9 A. Yes. 9 Q. After 2012, did the ownership of the 

10 Q. Is there a golf course within MacDonald 10 golf course change in anyway? 
11 Highlands? 11 A. Well, eventually, yes. 
12 A. Yes. 12 Q. How did it change? 
13 Q. What is its name? 13 A. I sold it. 
14 A. Dragon Ridge. 14 Q. And when you say, "I sold it", who --
15 Q. Has it always been known Dragon ridge? 15 which entity sold it? 
16 A. No. 16 A. DRFH sold it. 
17 Q. What other names has it been known by? 17 Q. What is your relationship to DRFH? 
18 A. MacDonald Ranch Country Club. 18 A. I own it. 
19 Q. When did it change from MacDonald Ranch 19 Q. Who did DRFH sell the golf course to? 
20 County Club to Dragon Ridge? 20 A. Pacific Links International. 
21 A. Don't know. 21 Q. Do you have any affiliation with 
22 Q. In 2012, what was the name of the 22 Pacific Links International? 
23 course? 23 A. No. 
24 A. Dragon Ranch. 24 Q. As part of the sale, did they buy the 
25 Q. In 2012, who owned the golf course? 25 land and the operation of the golf course? 

Page 10 Page 12 

1 A. Well-- 1 A. They did. 
2 MR. GUNNERSON: Objection. Vague. Go ahead 2 Q. So they bought the whole package? 
3 and answer. 3 A. They did. 
4 THE WITNESS: A couple different entities. 4 Q. As of today, is that still true, 
5 There is Dragon Ridge Golf Club and DRFH, and I'm 5 Pacific Links International both owns the land and 
6 not sure when all that occurred. 6 the operation of the golf course? 
7 BY MS. HANKS: 7 A. Yes. 
8 Q. Were there more than one entity that 8 Q. Were there any conditions with respect 
9 owned the golf course in 2012? 9 to that sale in terms of what Pacific Links 

10 A. One owned the land under the government 10 International could do with the golf course? 
11 course, and the other was the operator. 11 A. What they could do with it? 
12 Q. And that would have either been Dragon 12 Q. Yeah. Could they tear it down and 
13 Ridge Golf Club or DFRH? 13 start building condominiums on that land? 
14 A. Yes. 14 A. No. It has to be operated as a golf 
15 Q. Is it DFRH, is that the total name of 15 course. 
16 the entity? 16 Q. So that was one condition that it has 
17 MR. GUNNERSON: Counsel, just to be clear, I 17 to remain a golf course as part of that sale? 
18 think you're saying those letters -- I don't think 18 A. That's the condition of the community 
19 it's DFRH. It's DRFH. 19 master plan. Whether that is in the contract, I 
20 THE WITNESS: Dragon Ridge Foothills. 20 don't remember. 
21 BY MS. HANKS: 21 Q. Okay. So as part of the community 
22 Q. Sorry. Is there an LLC? Is there 22 master plan for MacDonald Highlands, the area that 
23 something after DRFH? 23 is the golf course of Dragon Ridge will always 
24 A. There may be. That's what I call it. 24 remain a golf course? Is that what you're saying? 
25 Q. Okay. As far as you can remember in 25 MR. GUNNERSON: Objection. Foundation. 

Depo International {3) Pages 9 - 12 
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l THE WITNESS: I assume that. l course, did you have to become a member of the golf 
2 BY MS. HANKS: 2 course? 
3 Q. Any other conditions as part of that 3 A. No. 
4 golf sale? 4 Q. Again, I'm going to qualify all of my 
5 A. Many. 5 questions to be prior to Pacific Links International 
6 Q. Can you give me them? 6 purchasing it, because I understand that is not your 
7 A. No. 7 company? 
8 Q. Where would I find those conditions? 8 A. True. 
9 A. In a private sale document. 9 Q. If you didn't live in MacDonald 

10 Q. In 2012, was the golf course private? 10 Highlands could you become a member of the golf 
11 A. No. 11 course? 
12 Q. What was it in 2012? 12 A. You could. 
13 A. Semi-private. 13 Q. So in addition to being able to play on 
14 Q. What does it mean to be semi-private? 14 the golf course, you could also become a member of 
15 A. Semi-private means you can take 15 the golf club? 
16 additional play, outside play so to speak. 16 A. Yes. 
17 Q. Meaning from the public? 17 Q. During that time was the price 
18 A. Well, from the public or from some 18 different for people who lived outside of MacDonald 
19 hotel entity. Like we had arranged an agreement. 19 Highlands versus people who lived in MacDonald 
20 Q. Okay. 20 Highlands? 
21 A. I'm not sure if that was in place in 21 A. No. 
22 2012. 22 Q. When MacDonald Highlands was being 
23 Q. If it wasn't semi-private in 2012, was 23 advertised as a community that was being developed 
24 it ever public? 24 was the golf course part of that advertisement? 
25 A. Let me clarify. In 2012, it was 25 MR. GUNNERSON: Object to form. 

Page 14 Page 16 

l semi-private. We took outside play in. Later, and l BY MS. HANGS: 
2 I think it was later, we ended up with an agreement 2 Q. In other words, was it advertised as a 
3 with a company, a specific hotel resort, to bring 3 golf club community with that one feature that it 
4 play. But it was semi-private at that point. So 4 was advertised as? 
5 strangers from outside could come in and play the 5 A. It was an amenity. 
6 golf course at certain times. 6 Q. When was the golf course completed, the 
7 Q. And was that only if they were 7 construction of the actual golf course completed? 
8 affiliated with that hotel? 8 A. Either 2000 or 2001. 
9 A. Not in 2012. I think it was later. 9 Q. When was it opened for play? 

10 Q. So in 2012, me having no affiliation 10 A. Sometime in April. 
11 with MacDonald Highlands or even the hotel, I could 11 Q. Of that same year, 2000-2001? 
12 come and play on Dragon Ridge? 12 A. Sometime in there. 
13 A. You could. 13 Q. Now, I think you mentioned something 
14 Q. And that has since changed though? 14 about the community master plan having a requirement 
15 A. I believe it has. 15 that the golf course remain a golf course, correct? 
16 Q. And is that under -- did that change 16 MR. GUNNERSON: Objection. Misstates prior 
17 underDRFH? 17 testimony. Foundation. Go ahead and answer if you 
18 A. Well, I think it changed under Pacific 18 can. 
19 Links. 19 THE WITNESS: Repeat that again. 
20 Q. Do you know how it's changed? 20 BY MS. HANKS: 
21 A. I don't. I don't operate Pacific 21 Q. Yeah. I'm trying to summarize what you 
22 Links. 22 said earlier. I think you said something about the 
23 Q. When a person purchases property within 23 community master plan? 
24 MacDonald Highlands, and we'll go with the time 24 A. I have a 90-year old mother I have to 
25 before Pacific Links International owned the golf 25 check on. 
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l Q. Do you want to go off the record for a 
2 second? 
3 A. No. It's not her. 
4 Q. What I was trying to get clarification 
5 is I think you testified earlier something about the 
6 community master plan indicates that the golf course 
7 will always remain a golf course. Is that your 
8 understanding? 
9 MR. GUNNERSON: Same objections. 

10 THE WITNESS: I believe that we control that. 
11 BY MS. HANKS: 
12 Q. And when you say "we", who are you 
13 referring to? 
14 A. Well, the company. 
15 Q. When you say "the company", which 
16 company? 
17 A. Would be probably FHP Ventures. 
18 Q. So would it be fair to state that FHP 
19 Ventures as developer intended for the golf course 
20 to always be an amenity as part of MacDonald 
21 Highlands? 
22 A. Yes. 
23 Q. Would you agree that the golf course is 

a major amenity of MacDonald Highlands? 

Page 19 

l MacDonald Highlands if purchased by an individual 
2 that they have to be become a golf member? 
3 A. No. 
4 (Exhibit 1 marked.) 
5 BY MS. HANKS: 
6 Q. So the court reporter handed you what's 
7 been marked as Exhibit 1. It's a document entitled 
8 "Master Declaration of Covenants, Conditions and 
9 Restrictions" for the Foothills at MacDonald Ranch. 

10 I want to let you know this is not a complete set. 
11 In order not to kill trees, I decided just to take 
12 out the excerpts that we're going to talk about 
13 today. So this is not a complete set. 
14 My question before we get into the 
15 actual document is when the term or the title here, 
16 "The Foothills at MacDonald Ranch", that's another 
17 term or previous name for MacDonald Highlands, 
18 right? 
19 A. Yes. 
20 Q. So they are one in the same? When we 
21 say MacDonald Highlands, that is the Foothills at 

MacDonald Ranch? 22 

23 A. Yes. 
24 24 

25 MR. GUNNERSON: Objection. Form. Vague. 25 

Q. It's my understanding there was a name 
change for purposes of, I guess, advertising or what 

Page 18 

l 

2 

THE WITNESS: I think it is an amenity. 
BY MS. HANKS: 

3 Q. Is it one of the key amenities to 
4 MacDonald Highlands? 
5 MR. GUNNERSON: Same objection. 
6 THE WITNESS: Might be. 
7 BY MS. HANKS: 
8 Q. Would you agree it's at least a big 
9 part of MacDonald Highlands' identity? 

Page 20 

l have you at some point during the development; is 
2 that correct? 
3 A. Yes. 
4 Q. Now, when someone buys property within 
5 MacDonald Highlands, do they receive a copy of the 
6 CC&R's? 
7 MR. GUNNERSON: Objection. Foundation. 
8 THE WITNESS: I assume so. 
9 BY MS. HANKS: 

lo MR. GUNNERSON: Same objection. 10 Q. Do these CC&R's run with the property 
11 THE WITNESS: It's a part of it, but it's, you 11 that's sold within MacDonald Highlands? 
12 know, I mean most golf courses have two functions, 12 MR. GUNNERSON: Objection. Foundation. Calls 

13 golf. And they also convey water, flood water. So 13 for legal conclusion. You can answer. 
14 the real reason no one is going to build on it is 14 THE WITNESS: Yes. I would think so. 
15 because it's a flood channel. 15 BY MS. HANKS: 
16 BY MS. HANKS: 16 Q. And I would like you to turn to page --
17 Q. But when the golf course was advertised 17 you should have a page five. 
18 as part of MacDonald Highlands, it wasn't advertised 18 A. Yes, I do. 
19 as a flood channel, it was advertised as an amenity? 19 Q. And I want to talk about -- there is 
20 A. Typically, yes. 20 some definitions on this page, and I want to refer 
21 Q. It's an extra benefit of having it, but 21 you to the middle of the page, definition of golf 
22 the real reason -- 22 club. 
23 A. It's a good benefit, but it's a 23 

24 

25 

benefit. 
Q. Are there any properties within 

24 

25 

Depo International 

Do you see that? 
A. I do. 
Q. Okay. And I'm going to read it. It 
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1 says "means any portion of the resort properties 
2 operator used as a private membership golf club or 
3 golf course and/or related amenities and 
4 facilities." 
5 Did I read that correctly? 
6 A. You did. 
7 Q. And, now, when this term is used, "golf 
8 club", does that refer -- is this ref erring to 
9 Dragon Ridge Golf Club? 

10 MR. GUNNERSON: Objection. Foundation. Calls 

11 for speculation. 
12 THE WITNESS: Am I to answer that? 
13 MR. GUNNERSON: Yeah. Go ahead. 
14 THE WITNESS: It would. 
15 BY MS. HANKS: 
16 Q. Now, the definition of the CC&R's 
17 references a private membership golf club, but if I 
18 remember correctly, you said that you're not sure 
19 there was anytime that Dragon Ridge was a private 
20 golf club; is that right? 
21 A. Yes. 
22 Q. Now, if you'll tum to the next page, 
2 3 page seven, I'll drew your attention to the term 
24 "perimeter strip." 
25 Do you see that? I think it's the 
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1 third one down on that page. 
2 A. Yes. 
3 Q. And it reads, "Perimeter strips means a 
4 five foot strip located within the resort properties 
5 consisting of the area between the perimeter of the 
6 resort properties abutting the common elements or a 
7 unit in a distance of five feet from the boundary of 
8 the applicable common elements or unit." 
9 Do you see that -- or, actually, 

10 did I read that correctly? 
11 A. You read it correctly. 
12 Q. Now, with respect to the resort 
13 properties, is that referring to Dragon Ridge Golf 
14 Club? 
15 MR. GUNNERSON: Objection. Foundation. Calls 

16 for speculation. Go ahead. 
11 THE WITNESS: It may or may not. 
10 BY MS. HANKS: 
19 Q. Let's look at resort properties. That 
20 is actually defined on the same page there, if you 
21 go one, two, three -- to the fourth, it says "Resort 
22 properties means all or any portion of the real 
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1 property or developed as a golf club in accordance 
2 with city zoning." And I'll stop there. 
3 So based on my reading of that 
4 definition, does that refresh your recollection as 
5 to whether the resort properties includes the Dragon 
6 Ridge Golf Course? 
7 MR. GUNNERSON: Same objection. 
8 THE WITNESS: No. Because you don't have 
9 Exhibit D-1. We had other properties on the resort 

10 in the early days when we recorded these documents. 
11 P-11 was zoned as a resort at that time. So it may 
12 refer to that as well. 
13 BY MS. HANKS: 
14 Q. I have D-1 here. I have a full set of 
15 CC&R's. It has listed lots 11, 23, 24, 28, 30, and 
16 31. 
17 Do you know if any of those lots 
18 include the golf course? 
19 A. I don't. I know lot 11 does not. Lot 
20 11 later became zoned for residential. 
21 Q. It's possible lots 23, 24, 28, or 30, 
22 or 31 include the golf course? 
23 A. Possibly. 
24 MR. GUNNERSON: Objection. Foundation. 
25 I I I I 
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1 BY MS. HANKS: 
2 Q. What would you look at to confirm what 
3 those lots included? 
4 A. APN maps or site maps. 
5 Q. And then I also want to draw your 
6 attention to the last term on this page where it 
7 defines unit. 
8 It says "Unit means a portion of 
9 the properties whether improved or unimproved that 

10 may be independently owned and conveyed." And I'll 
11 stop there. 
12 Just so we're clear, when we have 
13 already used the term "lot", is that the same 
14 meaning as unit? 
15 MR. GUNNERSON: Objection. Foundation. Calls 
16 for speculation. 
17 THE WITNESS: It could be. 
10 BY MS. HANKS: 
19 

20 

21 

22 

Q. Could it be anything else? 
MR. GUNNERSON: Same objection. 
THE WITNESS: Could mean the house. 

BY MS. HANKS: 
23 property described in Exhibit D-1 or such other real 23 Q. So that's what I want to make sure. So 
24 property in the Foothills as may from time to time 24 unit means either a house or an unimproved -- what 
25 be designated on the 1naster plan as one golf course 25 we've already termed as a lot, correct? 
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1 MR. GUNNERSON: Same objection. 
2 THE WITNESS: Could. Could be a condominium. 
3 Could be a town home. Any kind of dwelling unit. 
4 BY MS. HANKS: 
5 Q. Inside the MacDonald Highlands, right? 
6 

7 

8 

9 

A. Yes. 
Q. Okay. What is the Design Review 

Committee? 
A. It's the committee that controls the 

10 construction of dwellings on the property. 
11 Q. And have you ever served on the Design 
12 Review Cormnittee? 
13 

14 

15 

A. Yes. 
Q. From what dates to when? 
A. I don't know. 

16 Q. Have you ever stopped serving on the 
17 Design Review Committee? 
18 A. I doubt it. 
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1 you're going to ask him if it's stated what you just 
2 read, then I just want to preserve that objection. 
3 BY MS. HANKS: 
4 

5 

Q. Certainly. If you can't read it, you 
let me know. 

6 I have a 13.5. I'm going to read 
7 the first part of it. It says "Declarant." Before 
8 we go any further, who is the declarant under the 
9 CC&R's? 

10 MR. GUNNERSON: Objection. Foundation. 
11 THE WITNESS: I would suspect I am. 
12 BY MS. HANKS: 
13 

14 

Q. And you say you, who do you mean? You 
individually or ... ? 

15 A. I don't remember. It's either me 
16 personally or an entity that I own. 
17 Q. Since I have the full copy of the 
18 CC&R's, I have in here stating on page four, 

19 Q. So as far as you know, during the time 19 "Declarant means the Foothills Partners." 
20 of Design Review Committee has been in operation, 20 Does that refresh your 
21 you've always served on it? 21 recollection? 
22 A. Yes. 22 A. Okay. That would be the answer. 
23 

24 

Q. Would you agree that the Design Review 
Committee -- or excuse me -- the design guidelines 

23 Q. It says "Declarant -- this is back to 
24 

2 5 are an additional set of restrictions on a homeowner 2 5 

13.5 -- expressly reserves the benefit of the 
association, its agents, employees, and contractors 
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1 in addition to these CC&R's? 
2 MR. GUNNERSON: Objection. Foundation. Form. 

3 If you know, go ahead and answer. 
4 THE WITNESS: I think so. 
5 BY MS. HANKS: 
6 Q. In other words, when a person purchases 
7 an unimproved unit within MacDonald Highlands, they 
8 are not only taking it subject to these CC&R's, they 
9 are also taking it subject to the design guidelines 

10 for the house they eventually intend to build on 
11 that unit, correct? 
12 MR. GUNNERSON: Objection. Foundation. 
13 THE WITNESS: Yes. 
14 MR. GUNNERSON: Objection. Form. 
15 BY MS. HANKS: 
16 Q. Now, if you could turn to page 52 
17 within the CC&R's. I want to draw your attention to 
18 section 13.5, and I wish I had a better copy. So 
19 I'm going do the best I can. If you see that I say 
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1 an easement over the perimeter strip for the 
2 purposes of maintaining the planted landscaping on 

the perimeter strip." 3 

4 

5 

6 

7 

And I can't read the rest of that 
word right there. "Substantially equal to the 
landscaping located on the common elements." 

And I'll stop there. Do you see 
8 that? 
9 A. I see it. 

10 MR. GUNNERSON: Counsel, I don't know-- I'm 
11 lost. Where did you start reading? 
12 MS. HANKS: The very first sentence. 
13 MR. GUNNERSON: Seems like you skipped a word 

14 after "reserves". I can't read what it is. 
15 BY MS. HANKS: 
16 Q. "Reserves to the benefit of the 
17 association --
18 MR. DEVOY: Looks like it might be "for". 
19 MR. GUNNERSON: I can't read it. 

20 something and you know it's a different word, let me 20 

21 know? 21 

22 MR. GUNNERSON: I'm going to object, because 22 

23 there are parts of that are illegible. So if you're 23 

MS. HANKS: It's either "reserves for or 
reserves to the benefit of the association." 

MR. GUNNERSON: Okay. And then you may have 

skipped a part. If you'd mind reading it again, I'm 
having a hard time following this. 24 going to ask him if -- if you read it -- and I don't 

25 know if you got a better copy than we do -- if 
24 

25 Ill/ 
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1 BY MS. HANKS: 
2 

3 

4 

Q. "Declarant" -- and I'm thinking it says 
"reserves to the benefit." But if it's "for", that 
is fine. 

5 "Declarant expressly reserves to 
6 the benefit or for the benefit of the association 
7 its agents, employees, and contractors an easement 
8 over the perimeter strip for the purpose of 
9 maintaining the planted landscaping on the perimeter 

10 strip in a" and I don't know what that word is. I 
11 think it might be "conditions". "Substantially 
12 equal to the landscaping located on the common 
13 elements", period. 
14 With the exception of that one 
15 word that I can't read, my question is based on this 
16 section, is the understanding that the perimeter 
17 strip, which we looked at the definition was before, 
18 the five feet of the golf parcel abutting the units, 
19 that that area would be maintained by the 
20 association? 
21 MR. GUNNERSON: Objection. Foundation. And, 
22 again, illegible. Go ahead and answer to the best 
23 you can. 
24 THE WITNESS: No. 
25 I I I I 
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1 BY MS. HANKS: 
2 Q. Okay. So what is this section, at 
3 least that first sentence indicating to a homeowner? 
4 MR. GUNNERSON: Same objection. 
5 THE WITNESS: Well, what you need to 
6 understand is that we have three landscape pallets 
7 in the community. We have natural desert pallet 
8 which is used in a lot of areas. We have an 
9 enhanced desert pallet which is used in some others, 

10 and then we have what is called the oasis pallet 
11 which you find in places like the Stephanie entrance 
12 close to this property or the Valle Verde entrance. 
13 So you have three different 
14 landscaping types that can be in that perimeter 
15 area. And, now, if they -- if the HOA managed that 
16 and maintained it, they would go bankrupt, because 
17 they would be basically maintaining vegetation on 
18 the golf course which they have never done. 
19 So I don't know what relevance 
20 that has to what we're discussing. But just so you 
21 know, that doesn't mean that you're supposed to have 
22 landscaping equal to the Valle Verde gate as you 
23 come in, because as I said, we've had three 
24 different pallets. And in this case it's mostly the 
2 5 natural pallet. 
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1 BY MS. HANKS: 
2 Q. On the perimeter strip? 
3 A. Yes. 
4 Q. Okay. So let's take that as being the 
5 pallet. I'm not really concerned, frankly, with the 
6 actual landscaping. I'm more concerned with that 
7 13.5 is saying that the association has an easement 
8 and otherwise a right to access that perimeter 
9 strip, that five foot area of the golf course to 

10 maintain, whether it -- whatever landscape pallet it 
11 might be, but that's their duty to maintain it, 
12 correct? 
13 MR. GUNNERSON: I'm going to object. First of 
14 all, characterization of what you just read doesn't 
15 say golf course, but, secondly, for foundation as 
16 well. Go ahead and answer if you can. 
17 THE WITNESS: I guess it might be interpreted 
18 to mean that the HOA could plant pine trees in front 
19 of everyone's houses. I don't know. But they 
20 historically have not done that. 
21 BY MS. HANKS: 
22 Q. Okay. And just to be clear, the 
23 perimeter strip as defined by the CC&R's says "the 
24 area between the resort property is the five foot 
25 strip between the resort properties abutting the 
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1 common elements or unit." 
2 So I just want to make sure that I 
3 understand that 13.5 is saying that Foothills is 
4 giving the association the right to access that five 
5 foot perimeter area to maintain it with whatever 
6 pallet of landscaping they choose? 
7 MR. GUNNERSON: Objection. Foundation. 
8 THE WITNESS: I guess it says that. Whether 
9 or not that is the case, I don't really think -- I 

10 don't know. 
11 BY MS. HANKS: 
12 Q. And then section 13.6 on that same 
13 page, it says "Grant of Easement. Every unit is 
14 hereby burdened with an easement allowing golf 
15 balls." And I can't read the next word. "By any 
16 golfers using the golf club to come over and on each 
17 such unit." 
18 Do you see that? 
19 A. I do. 
20 Q. And so just to add, these CC&R's apply 
21 to any person who purchases property within 
22 MacDonald Highlands, correct? 
23 MR. GUNNERSON: Objection. Foundation. 
24 THE WITNESS: I would think they would. 
25 I I I I 
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1 BY MS. HANKS: 
2 Q. But this section is talking with 

respect to specific unit owners near the golf 
course; is that right? 
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3 

4 

5 

6 

MR. GUNNERSON: Objection. Foundation. 
THE WITNESS: I believe this section is like a 

7 navigation easement. 
8 BY MS. HANKS: 
9 Q. Allowing --

10 A. Over the houses. 
11 Q. Right. Allowing golfers to more or 
12 less access these people's properties? 
13 A. At least putting them on notice that 
14 golf balls could access their property. 
15 Q. Certainly. 
16 (Exhibit 2 marked.) 
17 BY MS. HANKS: 
18 Q. The court reporter has handed you 
19 what's been marked as Exhibit 2, and I'll represent 
2 o to you I did the same thing I did with the CC&R's. 
21 I'm only taking out certain portions of the design 
22 guidelines that we're going to discuss rather than 
23 copying the whole binder. 
24 And it looks like from the front 
25 page, at least from the set that we've received in 
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1 this litigation, this is the complete set including 
2 all revisions with the last revision happening on 
3 September 1st, 2006? 
4 MR. GUNNERSON: I'm just going to object that 
5 you've just stated this is -- what he's been handed 
6 is not the complete set. When you say this is the 
7 complete set, it's just not defined what you're 
8 referring to when you say "this." 
9 BY MS. HANKS: 

10 Q. When I say that, no. You don't have 
11 the complete set. But in terms of all portions that 
12 were taken out of the Design Guidelines that the 
13 cover page to what we have been produced in this 
14 litigation has all revised dates, last one being 
15 September 1st, 2006. 
16 Do you see that on the cover page? 
17 A. I see it. 
18 Q. Do you know ifthe Design Guidelines 
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1 out. 
2 Q. If I were to represent to you that the 
3 portions which I've copied and provided to you came 
4 from a binder that was given to the Rosenberg Trust 
5 after they purchased property in 2013, is it more 
6 probable then that the guidelines have not been 
7 amended since September 1st, 2006? 
8 MM. GUNNERSON: Objection. Foundation. Calls 

9 for speculation. Go ahead. 
10 THE WITNESS: I would think so. 
11 BY MS. HANKS: 
12 Q. Now, who drafted the Design Guidelines? 
13 MR. GUNNERSON: Objection. Foundation. 
14 THE WITNESS: I don't remember. 
15 BY MS. HANKS: 
16 Q. Did the developer hire a company to 
17 draft the Design Guidelines? 
18 A. I believe we did. 
19 Q. In terms of input, how much input did 
2 o the developer have in the preparation of these 
21 guidelines? 
22 A. Quite a bit. 
23 Q. In terms of the drafting process, were 
24 multiple drafts provided? In other words, did the 
2 5 developer work closely with whatever company you 

1 hired to draft these before a final set was 
2 completed? 
3 A. I believe so. 
4 Q. So let me direct your attention to the 
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5 first page, page 1.1. And on each page we're always 
6 going to talk about the areas that are highlighted 
7 in yellow and underlined in orange. 

So I want to direct your attention 8 

9 to the middle sentence there. It says "additionally 
10 to protect and enhance owner value, a strict set of 
11 covenants and guidelines will be carefully monitored 
12 by a professionally advised Design Review 
13 

14 

15 

16 

17 

18 

Committee." 
Do you see that? 

A. I do. 
Q. Can you explain what that sentence 

means? 

19 have been amended or revised since September 1st, 19 

MR. GUNNERSON: Objection. Foundation. 
THE WITNESS: Basically saying that the Design 

Review Committee will monitor what gets built. 
BY MS. HANKS: 

20 2006? 
21 A. I do not. 
22 Q. Where would you go to find that out? 
23 Is there a place where you could go to find that out 
2 4 to confirm that? 
25 A. Just look in the files to find that 

20 

21 

22 Q. And when you say "enhance owner value", 
23 why is it important that the Design Review Committee 
24 monitor what's being built to enhance owner value? 
25 What does that mean? 
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l A. Just to create quality in the 
2 community. 
3 Q. And would you agree that the purpose of 
4 the Design Review Guidelines and the committee to 
5 monitor the guidelines being used properly is so 
6 that when one person buys a unit, let's say, 
7 adjacent to an undeveloped unit, they know at least 
8 a quality house is going to be built on that unit, 
9 correct? 

10 THE WITNESS: Say that again. 
11 BY MS. HANKS: 
12 Q. In other words, ifI were to buy a unit 
13 on a street where none of the other units have been 
14 developed yet, I'm buying it within MacDonald 
15 Highlands, knowing that the houses that are 
16 eventually going to be built on those other units 
17 surrounding my property are going to conform to 
18 these guidelines, so I don't have to worry about the 
19 loss of value in my property? 
2 o A. That would be reasonable. 
21 Q. Now, let's go to actually the -- there 
2 2 is a little snippet on page 1.1, "The community 
23 identity is further enhanced by an 18-hole 
24 championship golf course and destination resort." 
2 5 Do you see that? 
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l A. I do. 
2 Q. And we talked a little bit about that 
3 already. You would agree then that this sentence 
4 here is again indicating that the golf course is 
5 part of the MacDonald Highlands' identity? 
6 MR. GUNNERSON: Objection. Foundation. 
7 THE WITNESS: Along with the destination 
8 resort which isn't there. 
9 BY MS. HANKS: 

10 Q. If you go to the last paragraph on that 
11 page, 1.2, there is a sentence I've highlighted in 
12 orange, and we can read the whole sentence just to 
13 make sure it's read in context. 
14 It begins with "minimum standards 
15 of design arising out of the environmental and 
16 climatic needs of the desert provide direction to 
17 lot or parcel owners and developers in the planning, 
18 design, and construction of the residences or 
19 projects to ensure compatibility with the 
2 o environment, harmonious architectural approaches, 
21 and compatibility with the adjacent development 
22 within the community." 
2 3 Do you see that? 
24 A. I do. 
2 5 Q. So tell me if I'm correct when I read 
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l that paragraph, in particularly that last sentence, 
2 the goal of the Design Guidelines and the standard 
3 sets forth in these guidelines is to make sure that 
4 all unit owners are compatible with each other? 
5 In other words, you're not having 
6 one person build a house that might be ultra modem 
7 next to a house that is, I guess, mid century? 
s A. No. 
9 MS. HANKS: Okay. 

10 MR. GUNNERSON: Objection. Foundation. Go 
11 ahead. 
12 BY MS. HANKS: 
13 Q. What is meant by that sentence, 
14 "compatibility with adjacent development" --
15 MR. GUNNERSON: Same objection. 
16 THE WITNESS: Okay. 
17 MR. GUNNERSON: Go ahead. 
18 THE WITNESS: We have -- especially when we 
19 started this, many people liked Tuscan architecture. 
2 o Our concept was not Tuscan. We don't typically 
21 allow Tuscan architecture. 
22 What we typically do is something 
23 called desert -- it's really desert contemporary or 
24 what we call desert elegance, because that's a 
2 5 better marketing term than contemporary. 
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l Contemporary used to scare people. Now everybody 
2 wants the contemporary. But when we first started, 
3 it was important to do to make sure that we had 
4 continuity of houses that were more on the 
5 contemporary lean than more of a -- I guess what you 
6 say Tuscan. So that's what that refers to. 
7 BY MS. HANKS: 
8 Q. So you didn't want people coming in and 
9 building Tuscan --

10 A. No. 
11 Q. -- when you were trying to go for the 
12 desert elegance? 
13 A. No. We referred them to Lake 
14 Las Vegas. 
15 Q. And, again, the purpose of that is that 
16 when you have a community like MacDonald Highlands 
17 that people are going to be buying into where it's 
18 not completely developed yet, they need to know 
19 they're buying into a certain community, correct? 
20 MR. GUNNERSON: Objection. Foundation. 
21 BY MS. HANKS: 
22 Q. In other words, the aesthetic look of 
23 it, they need to know what they're buying into? 
24 A. Yes. 
25 Q. And it's not only full disclosure for 

Depo International (10) Pages 37 - 40 
(702) 386-9322 or (800) 982-3299 I www.depointernational.com 

APP00127 



JA_0360

Richard MacDonald - February 2, 2015 
The Fredric and Barbara Rosenberg Living Trust vs. Bank of America, N.A., et al 

Page 41 

1 the people buying in that community that they're 
2 agreeing to that aesthetic identity, it's protecting 
3 the people who have agreed to that aesthetic 
4 identity, knowing that the person next to them is 
5 going to build a similar character of a home? 
6 MR. GUNNERSON: Same objection. 
7 THE WITNESS: Similar architectural style. 
8 BY MS. HANKS: 
9 Q. Now, if you'll turn to page 1.6, I'm 

10 going to talk about section 1.4. It's called the 
11 Building Envelope, the title the Building Envelope. 
12 I'll start with the first 
13 paragraph. "Within the hillside buildable areas, 
14 the concept of a maximal allowable building area 
15 called the building envelope has been developed to 
16 ensure the preservation of views from each residence 
17 in MacDonald Highlands." 
18 Can you explain that paragraph to 
19 me? 
20 MR. GUNNERSON: Objection. Foundation. 
21 THE WITNESS: It relates to hillside areas of 
2 2 which P A-10 is not. It talks about the mountainous 
23 areas behind the golf course area. 
24 BY MS. HANKS: 
25 Q. Okay. So it's just that paragraph that 
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1 doesn't apply to P A-10, or this whole section, 1.4, 
2 doesn't apply to PA-10? 
3 A. My recollection is PA-10 didn't have a 
4 building envelope, because it's not really hillside. 
5 It's relatively flat. 
6 Q. So it's your understanding, your 
7 recollection that only non-flat units had a building 
8 envelope? 
9 A. Typically. The reason for a building 

10 envelope is to preserve as much of the surrounding 
11 terrain as possible to keep it more of a natural 
12 state. You can do that on the hillside lots, 
13 because they're bigger and there's more room around 
14 them. 
15 Q. Now, the next paragraph says, "All 
16 improvement on a lot or parcel within MacDonald 
17 Highlands must be designed to be within this 
18 building envelope including the residents' accessory 
19 buildings, outside patios and terraces." 
20 And I'll stop there. It goes on. 
21 I just want to make sure before we go on and talk 
22 about this section any further, your belief is that 
23 there is no building envelope for P A-1 O? 
24 A. That's my recollection. 
25 Q. How would someone know that when 
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1 purchasing a property within MacDonald Highlands? 
2 MR. GUNNERSON: Objection. Foundation. Calls 
3 for speculation. 
4 THE WITNESS: Well, if you're building on a 
5 vacant lot, you would probably have that discussion 
6 with the -- initial discussion with the Design 
7 Review Committee. They would have researched it, 
8 and they would probably tell you. If you're buying 
9 a house that's already built, it's kind of a moot 

10 point. 
11 BY MS. HANKS: 
12 Q. Turn to page 1.12, define golf course 
13 lots. 
14 Do you see that? 
15 MR. GUNNERSON: It's 1.12. 
16 THE WITNESS: Oh, 1.12. 
17 BY MS. HANKS: 
18 Q. It's 1.12. 
19 A. Okay. 
20 Q. Up at the top it says "Golf course lots 
21 shall mean a residential lot which has a portion of 
22 the boundary immediately adjacent to the golf course 
2 3 or a condominium or Cluster Residential Development 
24 which has a portion of its common elements 
25 immediately adjacent to the golf course." 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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Are you familiar with 590 Lairmont 
Place? 

A. Is that the house we're talking about 
that your client owns? 

Q. Yes. The Rosenberg Trust owns that. 
A. I am familiar with that lot. 
Q. Is that considered a golf course lot? 
A. Yes. It fronts the golf course. 
Q. And would the same be true for 594 

Lairmont Place which is the property adjacent to 
them owned, I believe, currently by Mr. Malek? 

A. It would. 
Q. Turn to the next page, 1.15. It 

defines the term "Visible from neighboring 
property." And it states, "Shall mean with respect 
to any given object that such object is" -- do you 
not have this page? 

MR. GUNNERSON: Oh, I'm at 2.15. 
MS. HANKS: We're going to go right in order. 
MR. GUNNERSON: I skipped one. Sorry. Thank 

you. 
BY MS. HANKS: 

Q. We're talking about the definition. It 
says "Visible from neighboring property defined." 

"It shall mean with respect to any 
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1 given object that such object is or would be visible 
2 to a person six feet tall standing at ground level 
3 on any part of such neighboring property." 
4 Do you see that? 
5 A. I do. 
6 Q. Okay. Obviously this term is mentioned 
7 somewhere in the design guidelines because the term 
8 is defined. 
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1 houses. And, you know, frankly, you really don't 
2 want to look at that. If you want to go to a water 
3 park, then go to one outside the community. It's 
4 just a quality control criteria. 
5 BY MS. HANKS: 
6 Q. Okay. And, so in terms of the objects, 
7 and one example you gave is the water slides that 
s people wanted to build. You want to control the 

9 Without reviewing the entire 9 height of certain objects that --
10 guidelines, sitting here today do you know why that 10 A. Even the art that people bring in is in 
11 term is defined in these guidelines? 11 that too. 
12 

13 

MR. GUNNERSON: Objection. Foundation. 12 Q. Like statues you put in the backyard? 
THE WITNESS: I would think it would be 13 A. Yeah. 

14 pointless with that property, because you've got 
15 strange people wondering around on your property 
16 looking in at you. So it's kind of pointless. 
17 

18 

BY MS. HANKS: 
Q. Well, this talks about objects on the 

19 property. 
20 Am I reading that correctly? 
21 MR. GUNNERSON: Same objection. 
22 BY MS. HANKS: 
23 Q. It says, "Shall mean with respect to 
24 any given object", so it's talking about objects 
25 that would be visible to a person standing six feet 
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1 tall at ground level? 
2 A. It might be referring to slides, things 
3 like that, for people who put in their yards art 
4 objects and things like that. We control those too. 
5 Q. When you say "we", you mean Foothills 
6 Partners? 
7 A. Yes. 
8 Q. The developer? 
9 A. Yes. 

10 Q. Do you know if the Design Guidelines 
11 have rules governing whether objects can be taller 
12 than six feet? 
13 A. My recollection is that they do. I 
14 couldn't quote you a section. 
15 Q. Sure. And I'm just more or less 
16 understanding where this definition might have come 
17 into play in the Design Guidelines. 
18 A. Sure. 
19 Q. And why is that? Why did you guys --
20 why did you, the developer, put that, I guess, 
21 condition in the Design Guidelines? 
22 MR. GUNNERSON: Objection. Foundation. 
23 THE WITNESS: We've had people want to put, 
24 you know, 12 and 14, 16 foot tall slides in the 
25 backyard which are visible from other homes and 

14 Q. You want to control that because, one, 
15 quality control of what the vision of MacDonald 
16 Highlands is, right? 
17 A. It's a lot more money than taste 
10 sometimes. 
19 Q. And then also the protecting the other 
2 o homeowners buying, you're basically telling them, 
21 "look, we're not going to let people construct 20 
22 foot water slides"? 
23 A. Sure. 
24 Q. The next page is 2.15. It's section 
25 2.8. "Setbacks." 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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A. Uh-huh. 
Q. This reads "All developments within 

MacDonald Highlands maintain setbacks and easements 
consistent with the setback standard described in 
section 3.0 of these Design Guidelines." 

You should be able to go to the 
next section. I'm going to jump us around for a 
second. 

If you go to 3.10, the next page, 
so I believe this is the section three that the 
setback definition that we just talked about is 
referring to, at least one portion of it. And it 
looks like there is a chart talking about minimum 
setbacks on page 3.10. 

Do you see that? 
A. Yes. 
Q. Okay. And it looks like the middle of 

the chart has Manor Estate Planning Area 10. Is 
that the area where 59 and 594 Lairmont Place are 
located? 

A. Yes. 
Q. And it looks like the front setback is 

25 feet. This is the minimum setback. Do you see 
that? Is that correct? 

A. I do. 
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l Q. I'm sorry. Is that correct? 
2 A. Yes. 
3 Q. And then for the side there's a minimum 
4 of 15 foot setback, correct? 
5 A. Yes. 
6 Q. And then for the rear there's a minimum 
7 of a 35 foot setback, correct? 
8 A. Yes. 
9 Q. And then there's a star at the bottom 

lO of the page. The second sentence it says, "While 
ll accessory structures provided on lots along the golf 
12 course and/or common open space must be set back a 
13 minimum of 10 feet from all property lines, except 
14 for storage structures which shall not be allowed 
15 along the golf course, common open space, and 
l 6 hillside areas." 
l 7 Does that mean that a golf course 
18 lot cannot have an accessory building? 
19 MR. GUNNERSON: Objection. Foundation. 
20 BY MS. HANKS: 
21 Q. Or excuse me. A storage structure? 
22 MR. GUNNERSON: Same objection. 
23 THE WITNESS: Apparently. 
24 BY MS. HANKS: 
25 Q. Okay. Now, what is the purpose for 
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l these minute setbacks? And we'll just stick with 
2 Planning Area 10. 
3 A. Just to create adequate space. 
4 Q. For the residences that are going to be 
5 built on the vacant lots? 
6 A. Yes. 
7 Q. And if you go back two pages from that 
8 chart, there is section 3.8 or, excuse ine, page 3.8, 
9 it's just two pages prior to that chart. Yes. 

lO Here we have another definition of 
ll building envelope, and it looks like this is the 
12 section that is more -- that would discuss Planning 
13 Area 1 O; is that right? 
14 If you see at the top of the page, 
15 I think it lists Planning Area 10 as one of the 
16 areas that this section addresses? 
17 A. Yes. 
18 Q. So for the building envelope in this 
19 section, it states, "The building envelope is the 
20 portion of the lot exclusive of any setbacks, 
21 easements, or other encumbrances upon which lot 
22 improvements may be located." 
23 Can you explain that sentence? 
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l easements off on all the sides, what's left in the 
2 middle you could say is a building envelope. 
3 BY MS. HANKS: 
4 Q. And the next paragraph goes onto state, 
5 "A maximum building envelope has been established 
6 for each custom lot to foster creative solutions to 
7 the massing of building components and to ensure the 
8 preservation of views from each residence in 
9 MacDonald Highlands. 

10 The building envelope is based 
ll upon the minimum setbacks as outlined in table 3.9 
12 and the building height limit as described in 
13 section 3 .4." 
14 So am I correct in understanding 
15 that paragraph to mean that the chart that we just 
16 discussed which provided a 25 foot front setback, 15 
l 7 foot side setback, and a 35 foot rear setback for 
18 Planning Area 10, that that's my building envelope 
19 for my house? 
20 MR. GUNNERSON: Objection. Foundation. I 
21 don't see on 3.10 where it says table 3.9. 
22 MS. HANKS: Oh, it might be on the previous 
23 page. 
24 MR. GUNNERSON: I think you have three 
25 including the page you have there, 3.9. 

l BY MS. HANKS: 
2 

3 

Q. Well, you can still answer the 
question. 

4 Would that be the building 
5 envelope? 
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6 A. You could call it that. You could call 
7 

8 

9 

10 

ll 

12 

13 

it that. 
Q. It's basically the area where I have 

to --
A. Where you can build. 
Q. Where you can build? 
A. Yeah. 
Q. We're staying on page 3.8, the sentence 

14 that describes the reason why the maximum building 
envelope has been established. 15 

16 

17 

18 

19 

20 

21 

22 

"One of the reasons to ensure the 
preservation of views from each residence in 
MacDonald Highlands." 

Can you explain that why? Is it 
important to have a building envelope? 

MR. GUNNERSON: Objection. Foundation. 
BY MS. HANKS: 

Q. To preserve views? 
24 

25 

23 

24 MR. GUNNERSON: Objection. Foundation. 
THE WITNESS: In essence, when you take the 25 

A. Well, from a technical standpoint, if 
you wanted to be really technical about preserving 
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1 views, you would never be able to build on any lot. 1 good to have extra space between the house and the 
2 Because anytime you build, you're changing the view 2 golf course. 
3 from a particular parcel. 3 Q. Would you agree that the view 
4 I think it was the Mazara 4 preservation is not only -- we'll strictly deal with 
5 (phonetic) house that your clients bought. When 5 PA-10 not only from the back of the house but also 
6 Marty Mazara and his wife built that house, it 6 more diagonally from each side of the house? 
7 impacted the view from the house next to him, 7 A. No. 
8 because suddenly instead of having open space, that 8 Q. The rear yard? 
9 was gone. There was a house there instead. 9 A. No. It's straight out at the golf 

10 So when we talk about views, 10 course. 
11 especially on a golf course lot, we're typically 11 Q. So the Design Guidelines, you had no 
12 looking at front foot on the golf course and trying 12 intention to ever protect any of the diagonal views 
13 to maintain that kind of a view, not views in 13 from the back ofPA-10 back lots of PA-10? 
14 general. Because you're always going have impacts 14 A. There's a little bit of protection on 
15 on views when you build. 15 the sides, because we have a 15 foot setback, but 
16 Q. Then why have any minimum setback for 16 that's fairly minimal where we use fencing that's 
17 the rear if that were the case? Why wouldn't 17 open. 
18 property -- 18 But the real value with a golf 
19 A. City ordinances. You have to have it. 19 course lot is the front footage, and typically your 
20 Q. So it's your understanding that the 20 premiums are based on front foot. 
21 minimum setback set forth in the Design Guidelines 21 Q. Sure. Sure. I'm not talking about 
22 are in conjunction or consistent with the Henderson 22 where the real value or the premium is coming from. 
23 zoning guidelines? 23 I'm making sure when I'm reading these guidelines 
24 MR. GUNNERSON: Objection. Foundation. 24 that I understood you correctly that the guidelines 
25 THE WITNESS: Ours may be bigger than what 25 in terms of setting the minimum setbacks did not 
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1 they call for, and in some cases they're not. 
2 BY MS. HANKS: 
3 Q. When you say "bigger", more restrictive 

1 take into account the diagonal views that might be 
2 seen from the rear of someone's property in PA-10 

area? 3 

4 is what you mean? 
5 A. I mean more greater length or depth, 
6 probably a better way to put it. 
7 Q. If we could just talk about Planning 
8 Area 10, because I know different areas are 
9 different. For Planning Area 10 then, if all of the 

4 

5 

6 

7 

8 

9 

10 views that you're concerned with are toward the golf 10 

11 course, why have any setbacks greater than what the 11 

12 City of Henderson requires for the rear of the 
13 property? 
14 MR. GUNNERSON: Objection. Foundation. 
15 THE WITNESS: Just to get more depth. And, 
16 again, I don't know what's the depth here. 
17 BY MS. HANKS: 
18 Q. Thirty-five feet according to this 
19 chart for Planning Area 10 for the rear. 
20 A. Yeah. It's just there's a presumption 
21 of quality when you have more space back from the 
22 golf course. And just as I mentioned earlier, 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 you've got a lot of strange people wondering through 23 

24 or by your house on that golf course. And policing 24 

25 them is an interesting event in itself. So it's 25 

MR. GUNNERSON: Objection. Asked and 
answered. 

THE WITNESS: Typically it would not. 
BY MS. HANKS: 

Q. When you say "typically," I \Vant to 
make sure, though. Did these guidelines do that? 

MR. GUNNERSON: Objection. Foundation: 
THE WITNESS: I said the same thing. 

BY MS. HANKS: 
Q. And so it's your testimony that the 35 

foot rear setback minimum that's set forth in this 
chart is only for the golf course? 

In other words, the look of the 
golf course from people playing on the golf course? 

MR. GUNNERSON: Objection. Misstates prior 
testimony. Foundation. Go ahead. 

THE WITNESS: I think I answered the question. 
It's to give a better setback from the golf course 
for privacy. 
BY MS. HANKS: 

Q. Is it also for the benefit of the 
houses located to each side of the property? 
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1 A. No. 1 MR. GUNNERSON: Objection. Misstates language 

2 Q. Well, I think we talked about earlier 2 in the contract or of the guidelines. 
3 that you don't allow people to put, you know, a 40 3 BY MS. HANKS: 
4 foot or 20 foot water slide in their backyard to 4 Q. So that's what I'm asking. How does 
5 protect the adjacent owners? 5 not allowing an owner to fill up their building 
6 A. True. 6 envelope protect an adjacent lot? 
7 Q. The setback doesn't play into that as 7 A. It just creates more space, you know, 
8 well so that to ensure the structure won't be -- 8 back from the golf course. 
9 A. No. Because you can put things like 9 Q. The next section talks about combined 

10 that or a little lower obviously in those setbacks. 10 lots. It's on the same page. 
11 Q. If someone didn't care about their 11 It says, "If an owner owns two 
12 privacy and said, "I want to go all the way up until 12 contiguous lots and wants to combine the two lots 
13 the back of my lot. I'm on P A-10. I want to go 13 into a single home site, the owner may do so only 
14 right up to the golf course. I'm not concerned 14 with the prior consent of the DRC and only if the 
15 about the privacy part of it," would you waive the 15 change in the DRC's opinion does not materially 
16 3 5 foot rear setback? 16 impair views and/or privacy from neighboring lots or 
17 A. No. 17 common areas." 
18 Q. Why not? 18 Why was that a concern of the 
19 A. Because when this was adopted, the city 19 Design Review Committee? 
20 wanted those setbacks there. They became law. So 20 MR. GUNNERSON: Objection. Foundation. 
21 it's law. It's 35 feet. We don't change it. 21 BY MS. HANKS: 
22 Q. If you go onto the next page, page 3.9 22 Q. Or, actually, let me rephrase that, 
23 it's still talking about the building envelope. And 23 because that's not who drafted these guidelines. 
24 I'll start at the beginning of the sentence. 24 Why was that a concern of the 
25 It says, "Although the shape and 25 developer in drafting these guidelines? 
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1 location of the building envelope are intended to be 1 A. I suspect it was put in by the 
2 somewhat flexible, only the Design Review Committee 2 developer's consultant early on. The reality is you 
3 can make modifications to the building envelope only 3 don't have any privacy when you live on a golf 
4 if the modifications do not result in the 4 course, period. You have no privacy whatsoever. 
5 significant adverse impact upon the natural features 5 Q. This section also talks about not 
6 of the lot, adjacent lots, or the MacDonald 6 materially impairing the views of the neighboring 
7 Highlands community as a whole." 7 lots. 
8 How would allowing someone to fill 8 Why was that an important aspect? 
9 up their complete building envelope affect an 9 A. It's not, because neighboring lots when 

10 adjacent lot? 10 they are built by their very nature impair the views 
11 MR. GUNNERSON: Objection. Foundation. 11 to some extent. 
12 THE WITNESS: Say that again. 12 Q. If that were the case, why wasn't the 
13 BY MS. HANKS: 13 section ever deleted from the guidelines? 
14 Q. How would allowing an owner to fill up 14 A. Because it was never an issue. 
15 their complete building envelope affect an adjacent 15 Q. What do you mean "it's never an issue"? 
16 lot? 16 A. It's never been an issue. 
17 A. Well, we don't allow people to fill in 17 Q. You mean until this lawsuit? 
18 their complete lot. 18 A. Until this lawsuit. Most people 
19 Q. Right. That's what I'm asking. It 19 understand that when someone builds next to you, 
20 looks like you explain here -- you know, it looks 20 it's going to impact your view a little bit. You'll 
21 like you're explaining this section, "look, the 21 have a house there instead of a bunch of sagebrush. 
22 building envelope's intent is to be somewhat 22 Q. Certainly. But when someone was 
23 flexible, but this is what we're trying to reserve," 23 reading these guidelines at least in terms of this 
24 and one of the items you're trying to preserve is 24 particular section, would it be fair to say that 
25 adjacent lots? 25 they understood that the Design Review Committee was 
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1 going to protect them in tenns of using privacies 1 

2 when people did buy multiple lots? 2 

3 MR. GUNNERSON: Objection. Foundation. Calls 3 

4 for speculation. 4 

5 BY MS. HANKS: 5 

6 Q. When I say protect them, I mean you're 6 

7 going to carefully review the proposed structure to 7 

8 make sure it doesn't impair. 8 

9 A. Not to the point of precluding people 9 

10 from building on adjacent lots. That would be 10 

11 unreasonable. 11 

12 Q. Drawing your attention to page 3.11, 12 

13 this might answer what we were talking about 13 

14 earlier. And you can correct me if I'm wrong. 14 

15 The last paragraph here indicates 15 

16 that, "Any slope area adjacent to the golf course 16 

17 and not a part of the area of home development or 17 

18 construction shall be landscaped as a natural desert 18 

19 zone or natural area." 19 

20 Do you see that? 20 

21 A. Yes. 21 

22 Q. Is that one of the pallets of 22 

23 landscaping we were discussing earlier that exists 23 

24 within MacDonald Highlands? 24 

25 A. Yes. 25 

Page 62 

1 Q. And to the best of your recollection, 1 

2 would that be the natural desert zone or natural 2 

3 area of pallet landscaping, likely be what was in 3 

4 the perimeter strip that we discussed earlier? 4 

5 A. I think a lot of that was actually 5 

6 enhanced in some areas. Along the houses, I think 6 

7 that was enhanced, desert bloom and things like 7 

8 that. The piece that was sold was actually just a 8 

9 natural area, because it wasn't used by the golf 9 

10 course. 10 

11 Q. So it would be the natural area as this 11 

12 term is used in this paragraph? 12 

13 A. Correct. 13 

14 Q. And keeping with the building envelope 14 

15 and the understanding of building on the different 15 

16 lots, if you go to page 3.14, it's the paragraph 16 

1 7 towards the middle in that section called "Building 17 

18 Orientation." 18 

19 And there is a sentence that 19 

2 o indicates, "The Design Review Committee will 2 o 
21 consider each lot independently and will give 21 

22 extensive consideration to view corridor impacts on 22 

23 adjacent homes, solar orientation, drainage 23 

24 patterns, impacts to existing conditions, and 24 

25 driveway access." 25 
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Do you see that? 
A. I do. 
Q. And, so, again, I understand that 

people know people are going to build on the lots 
next door to them. But at least in terms of this 
paragraph, the Design Review Committee under these 
guidelines is telling homeowners we're going to 
carefully look at owners' different plans, and one 
of the elements we're going to take into 
consideration is the impact on your home. 

I mean, is that a fair 
understanding of that paragraph? 

MR. GUNNERSON: Objection. Misstates what was 

stated in the document. Go ahead and answer. 
THE WITNESS: It basically says that we'll 

review impacts on adjacent homes. You know, we 
won't allow a big statue ofMethuzulah looking over 
your wall. That will have to be orientated in a 
different location. 

Certainly doesn't mean we won't 
allow people to build on a certain lot. 
BY MS. HANKS: 

Q. I totally understand that. What I'm 
saying is at least in these guidelines you're 
indicating that you're still taking into 
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consideration the adjacent lots when you're 
reviewing someone's architectural plan to build on 
their lot, correct? 

A. Yes. 
Q. They're not in a world of their own 

where this is their lot and they can do anything on 
it, you're still going to take into consideration 
adjacent neighboring properties? 

A. It's one of the considerations that we 
look at. 

Q. Understanding that when someone buys an 
unimproved unit within MacDonald Highlands and 
they're adjacent to another unimproved unit in 
MacDonald Highlands, they're going to build their 
home with the understanding that the home next to 
them is going to be bound by the same guidelines, 
correct? 

MR. GUNNERSON: Objection. Foundation. Calls 

for speculation. 
THE WITNESS: I would assume so. 

BY MS. HANKS: 
Q. And, so let's just pretend, you know, I 

bought 590 Lairmont and it was a vacant lot, and I'm 
building on it. 

If I bought that lot and I had my 
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1 architecture come out and tell me how I should 
2 position my house to maximize my views, am I going 
3 to be able to build on that lot knowing the lot next 
4 to me, 594 Lairmont, is going to have those setbacks 
5 that we discussed, I can kind of have a general 
6 understanding of what their building envelope is 
7 going to be? 
8 MR. GUNNERSON: Objection. 
9 THE WITNESS: The client never built the house 

10 anyway. 
11 BY MS. HANKS: 
12 Q. No. I know. I'm telling you to take 
13 the hypothetical though. I'm just trying to 
14 understand when you have a completely vacant street 
15 and the first person to buy on that street, when 
16 their architect says, "look, I'm going to build your 
17 house -- when that architect designs that house on 
18 their particular lot that they purchased, they 
19 depend on these guidelines to give them a general 
20 understanding of what the two adjacent lots' 
21 residences might look like? 
22 MR. GUNNERSON: Objection. Incomplete 
2 3 hypothetical and foundation. Calls for speculation. 
24 THE WITNESS: I don't think you can ever know 
25 what the adjacent house is going to look like until 
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1 they design it. 
2 BY MS. HANKS: 
3 Q. And I can clarify that. I'm not 
4 actually concerned with what they're going to look 
5 like. But when an architecture is designing a home 
6 for one lot, when they look at these guidelines, 
7 they have an expectation of what the building 
8 envelope is going to be for the adjacent lots in 
9 terms of what their recommendations are for that 

10 particular house, correct? 
11 MR. GUNNERSON: Same objection. 
12 BY MS. HANKS: 
13 Q. Am I making sense? 
14 A. You kind of are in a way. The problem 
15 that you have with your comment is where is the 
16 front of the lot? 
17 See, some lots you drive down the 
18 street, this is the front, there's the back, and 
19 then you've got the two sides. Some lots like 
20 Malek's lot are different. They are in a 
21 cul-de-sac. Where is the front? More importantly, 
22 where's the rear yard setback? That's the issue. 
23 Q. How would someone find that out? If 
24 I'm an architecture building on -- I'm only going to 
25 take the properties that I know, because I don't 
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1 know any addresses within MacDonald Highlands. 
2 Let's assume they're all vacant in 
3 terms of this hypothetical. If I'm an architect 
4 building on 590 Lairmont, how would I fmd out what 
5 the rear side and front lot lines are for 594? 
6 MR. GUNNERSON: Objection. Foundation. Calls 

for speculation. Go ahead. 
THE WITNESS: Yeah. I am speculating, because 

9 I don't remember in this case what happened, but 
maybe the City of Henderson. 

7 

8 

10 

11 BY MS. HANKS: 
12 Q. And I'm not concerned with what 
13 happened in this case. I'm just asking you from a 
14 hypothetical standpoint before any of the lots were 
15 developed on, how would you find out which part of 
16 the lot was rear side and front, because you said it 
17 was a cul-de-sac? 
18 A. It's not an issue until you start to 
19 build. So we wouldn't have addressed that, where 

was the front, where was the rear until someone 
decided to buy that lot and build on it. 

20 

21 

22 Q. When you bought adjacent property, is 
23 there any indication of where the properties next to 
24 you, the rear, front, or side would be? 
25 MR. GUNNERSON: Objection. Foundation. Calls 
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1 for speculation. 
2 THE WITNESS: I don't know how you would 
3 determine that. 
4 BY MS. HANKS: 
5 Q. Is it a fluid or is it an nonexistent 
6 thing until they're developed? 
7 A. Well, I mean, it's --
8 MR. GUNNERSON: Objection. Form. Foundation. 
9 THE WITNESS: It's really kind of a moot 

10 point. It doesn't make sense that you worry about 
11 that issue. 
12 What you're buying when you buy a 
13 golf frontage lot is here's my view, here to here, 
14 my back frontage on the golf course, and I want to 
15 make sure that I keep that view. 
16 BY MS. HANKS: 
17 Q. Yeah. And I'm not concerned with that. 
18 I'm more concerned with when MacDonald Highlands 
19 Planning Area 10 was developed, was there a map 
20 indicating where the rear side and front of each lot 
21 was? 
22 MR. GUNNERSON: Objection. Form. 
23 THE WITNESS: I don't know. I really don't 
24 know. 
25 /Ill 
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1 BY MS. HANKS: 
2 Q. I know one can assume it based on where 
3 it's located on the golf course, correct? 
4 A. Some lots. 
5 Q. Some lots? 
6 

7 

8 

A. Not Malek's. But most lots like your 
client's lots, the ones that are to the north of him 
are pretty easy to figure. 

9 Q. Do you know ifthe rear side and front 
10 part of the lot are set by the city? 
11 

12 

MR. GUNNERSON: Objection. Form as to the 
lot. Vague. 

13 THE WITNESS: They regulate it. 
14 BY MS. HANKS: 
15 Q. Do they have to establish which portion 
16 

17 

18 

is rear? 
A. It's not what I do. 
Q. Okay. 
A. I'm more the big picture. 19 

20 MS. WINSLOW: Counsel, can we take a five 
21 minute break? 
22 

23 

24 

MS. HANKS: Sure. 
(Short break.) 

BY MS. HANKS: 
25 Q. Okay. So turning your attention to 

1 

2 

3 

3.16 ... 
A. 
Q. 

4 page. 

Okay. 
It's the last paragraph located on that 

5 It reads, "Furthermore, if 

Page 70 

6 adjacent lots have existing homes, the lot owner is 
7 to show the existing homes and its elevation in 
8 relation to his or her proposed design." 
9 Why is it important for someone 

Page 71 

1 Can you explain that paragraph? 
2 MR. GUNNERSON: Objection. Foundation. 
3 THE WITNESS: Well, it's actually impossible 
4 to do that, because like I said before, anything you 
5 build on a lot adjacent to another one is going to 
6 obstruct some of the views. 
7 BY MS. HANKS: 
8 Q. And then why have this section included 
9 in the design guidelines, this paragraph? 

10 A. That's a good question. Well, you want 
11 to maximize views from individual home sites, but no 
12 one is going to believe that your view is not going 
13 to change when someone builds next to you. I mean, 
14 it just does. That's how it works. 
15 It's not realistic to think that 
16 someone builds next to you it's not going to impact 
17 your view. It will just from the fact there's a 
18 house there that used to be desert scrub. 
19 Let me check this real quick. 
20 Q. And understanding that it's impossible 
21 to preserve the -- we'll talk, I guess, the side 
22 views so to speak, because we're talking about 
23 adjacent lots once a home is built there. 
24 The Design Guidelines at least 
2 5 from this paragraph are still mandating that the 

Page 72 

1 side views are protected as much as possible, right? 
2 A. Yeah. We've done things to protect 
3 

4 

5 

6 

7 

8 

9 

that side view slightly. 
Q. How? 
A. Well, we have a 15 foot triangle on the 

corner of each home lot fronting the golf course 
where we restrict tree heights, vegetation heights 
actually on -- it's on your next page. 

10 constructing a house on their vacant lot to show you 10 

Q. You actually led right into where I was 
going to go to, so that is perfect. Let's talk 
about that 15 foot triangle. 11 the elevation of the existing home next to them? 11 

12 A. It's typically not because of the 12 

13 setbacks, but that's typically what you want to do. 13 

14 You want to know how close those houses are 
15 together. 
16 Q. And why? What are we trying to 
17 preserve here with the design guidelines? 
18 A. You just don't want them on top of each 
19 other. 
20 Q. Tum to the next page in this stack. 

14 

15 

16 

17 

18 

19 

20 

What did you call it? Triangle 
view? 

A. View. Triangle is what we call it. 
Q. I think you called it the cone of 

vision in the Design Guidelines? 
A. Right. 
Q. So explain that to me. What is the 

cone of vision? 
A. It allows each lot to have a little bit 

21 It's actually 3.57. The last paragraph reads, 21 of a view off to the sides and not be closed in with 
22 "While views should be maximized from individual 22 vegetation, because there are people that really are 
23 home sites, the residences should be designed and 23 concerned about privacy that will put huge trees up. 
24 sited such that view opportunity from surrounding 24 And your view can be looking out through a corridor 
2 5 lots are not object instructed." 2 5 of big trees. 
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l It's better to have the trees back 
2 further near the house so you protect your privacy 
3 from your neighbor more like by planting on the side 
4 of your house. 
5 Q. And still preserve the view corridor of 
6 the cone view? 
7 A. Yeah. Because 15 feet so to speak on 
8 the sides. 
9 Q. We're both using our hands the same 

lo way. 
11 

12 

A. 
Q. 

13 record. 

I know you can't. 
We'll make sure it's clear on the 

Page 75 

l layout careful attention to open space is important. 
2 Those lots that front on the golf course open space 
3 or possess strong view orientations may install a 
4 community design view wall on the rear property 
5 line. 
6 If a solid wall is desired along 
7 the side property lines, the solid side yard wall 
8 must end at a distance of 15 feet from the property 
9 comer." 

10 

11 

12 

13 

I want to stop there and just make 

14 When we say cone, we're actually 14 

15 almost making a triangle angle with our hands going 15 

sure I read that sentence correctly. The way I read 
that is it means that your wall that's going to, I 
guess, gate off your house has to be setback 15 feet 
from your actual rear property line. 

Am I reading that right? 
16 out, correct? 
17 

18 

A. Yes. From the corner property line. 
Q. So that would be essentially the house 

19 is the tip of the triangle, and we're talking about 
20 the cone of vision, we're going out 15 feet 
21 diagonally both right and left? 
22 A. Yes. Yes. On the side lot easement on 
23 the line of the golf course. 
24 Q. Right. And, so each comer of a 
25 particular lot on the golf course has the 15 foot 
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l setback to preserve the rear cone of vision? 
2 A. I think it's actually --
3 Q. I think it's the next page, 5.20. 
4 A. From the rear yard property corner. 
5 Q. Okay. And, so I'll just read it into 
6 the record since we've already started talking about 
7 it to make sure we keep it clean here. 
8 It says "Those lots that require 
9 preservation of view corridors will not be permitted 

10 to install improvements, plant trees or install 
11 other plant material that are taller than four feet, 
12 i.e., at maturity, not with maintenance, within a 
13 distance of 15 feet from the rear yard property 
14 comer." And it says Exhibit 0, 2.38. 
15 So that's what we were basically 
16 just talking about, correct? 
17 A. Yes. 
18 Q. And would that be for both comers of 
19 the rear yard, both comers of the rear of the yard 
2 o have that? 
21 A. Of the rear property line. 
22 Q. Rear of the property line. 
23 If we go to 2.36, this talks more 
24 about that rear cone of vision. 
25 It reads, "In all site design and 

16 

17 

18 

19 

MR. GUNNERSON: Objection. Foundation. 
THE WITNESS: No. I don't believe so. 
MR. GUNNERSON: Form. 

BY MS. HANKS: 
20 Q. Can you tell me what that means so that 
21 I understand up until the end of that sentence that 
22 I read? 
23 

24 

25 

MR. GUNNERSON: Objection. Foundation. Go 
ahead, if you can. 

THE WITNESS: The confusion there is that we 

Page 76 

l typically don't want to have -- we have a community 
2 view wall on golf courses. It's rod iron typically. 
3 Sometimes there's a small masonry wall below that. 
4 Because we want the golf areas to be open. 
5 If someone doesn't want that, they 
6 want a solid wall, they have to move it 15 feet back 
7 from the end, from the golf course boundary. 
8 BY MS. HANKS: 
9 Q. I read that sentence if a solid wall is 

10 desired from side property lines. 
11 A. Oh, okay. You're right. 
12 Q. So really it only talks about -- you 
13 can only have a solid wall on the side property? 
14 A. On the sideline there's up to 15 feet 
15 back from the property corner. 
16 Q. Right. So that's my question. The way 
l 7 I read that sentence meant that if I'm going to 
18 build a side solid wall on the side of my property 
19 line, the last section or the beginning section of 
2 o that wall has to end at a distance of 15 feet from 
21 my property comer. 
22 Am I reading that right? So, in 
23 other words, I almost lose 15 feet of my property if 
24 I'm on the golf course? 
25 MR. GUNNERSON: Objection. Misstates. 
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THE WITNESS: You don't lose it. It's just 
there's additional criteria that goes with it. 
BY MS. HANKS: 

Q. Okay. That may be a better way to say 
it. 

Page 79 

1 and then I know this has to be set -- the wall has 
2 

3 

4 

to be set back a certain amount of feet from the 
side property line. I'm not concerned about that. 

A. No, it doesn't. 
5 Q. Oh, it doesn't? So the wall can be 

6 A. You can't plant it as dense with tall 6 exactly where the sideline is of the property lot, 
7 trees. They have to be four feet. 7 correct? 
8 Q. And they'll be 15 feet that won't even 8 A. Correct. 
9 be part of my yard, correct? 9 Q. Okay. And then according to the next 

10 A. No. It will be part of your yard. 10 sentence, it says, "Single pilaster is required at 
11 Q. Okay. Can you explain that? I guess 11 each property line comer." 
12 I'm confused as to where the distance of the 15 feet 12 A. That's pilaster. 
13 

14 

15 

16 

is coming from if it's saying it has to be from the 
comer of the property. Has to end at a distance of 
15 feet from the property comer. 

A. It's just like we spoke about before. 

13 Q. Pilaster on both sides. So let's put a 
14 box here. There has to be a pilaster there set back 

15 feet from the rear property line, correct? 15 

16 A. Correct. 
17 It's that 15 feet either side on the side yard, side 17 

18 yard boundary and the golf course boundary. You 18 

19 would draw a line connecting those two points, and 19 

20 within that area you can't plant anything that's 20 

21 

Q. And then on the other side I have to 
have another one, another solid pilaster set 15 feet 
back? 

A. Yes. 
21 higher than four feet. Q. And then -- I'm sorry. 

add anything? 
Did you have to 

22 

23 

24 

But it's part of your yard, and 
you're in there. What you would typically do is 

22 

23 

have a rod iron fence along that side yard that 24 

A. I didn't. 
Did you want to add 

25 would be 15 feet from the rear yard setback from the 25 

MS. HANKS: I'm sorry. 
anything? 

1 

2 

3 

4 

Page 78 Page 80 

rear property boundary. 1 MR. GUNNERSON: It just says a single pilaster 
Q. Right. So 15 feet from the property 2 is required at each property line comer. Where 

line? 3 you've drawn those pilasters is not a property line 
A. Yes. On the side. 4 comer. Property line corner is a different place. 

5 Q. On the side. Let me just make sure. 5 BY MS. HANKS: 
6 I'm going to draw it and make sure we all understand 6 Q. No. It is, because it has to be 15 
7 

8 

9 

10 

11 

12 

13 

14 

it just so I can make sure I understand what you're 7 feet set back from the property comer, correct? 
saying, and this is not going to be to scale or 8 A. Maybe I could speed this up a little 
anything like that. 9 bit here. You'll typically have a pilaster here, 

A. It's okay. 10 another one here, and there'll will be so many feet, 
Q. I'm going to draw a square, and this is 11 there will typically be pilasters here. That's kind 

going to represent a lot, and this will be the 12 of what you're looking at here. So it's 15 feet, 15 
entire property that I would own. 13 feet, and then your plants in there are four feet. 

A. Okay. 14 That's all. 
15 Q. Except that. This line right here that 15 Q. Now, you drew another square at the 
16 I'm going to mark as rear, and I'm going to mark 16 comer of the actual --
1 7 these two as side. And then this front one will be 17 A. You typically have a pilaster at the 
18 the front. And we'll pretend I'm a golf course so 18 end, because when you have a rod iron fence, you 
19 that we're doing the rear cone of vision. 19 have to have something for it to anchor into. 
20 If I understand this sentence 20 Q. So just so I'm clear then, the box that 
21 correctly for my side wall that I wanted to build, I 21 I colored in, I'll draw an arrow going this way 
22 would have to end the wall 15 feet from my property 22 going toward the front of this property, that could 
23 line? 23 be a solid wall on the side? 
24 A. Correct. 24 A. Yes. 
25 Q. Okay. And we'll mark this as 15 feet, 25 Q. The 15 feet from the rear corner of the 
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23 
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lot that is set back, that has to be a rod iron 
fence; is that correct? 

A. Typically that's how it is. 
Q. That cannot be a solid wall, the 15 

feet portion cannot be a solid wall under the Design 
Guidelines? 

A. It might be in your client's case. It 
might be. 

Q. Oh, it might be a solid wall? 
A. It might be able to be a solid wall if 

he wants one. 
Q. I'm actually more or less trying to 

understand this rear yard cone of vision. 
A. That is typically how it works, just 

like that. 
Q. So it would be the 15 feet that's set 

back from the rear comer would be a rod iron fence, 
not a solid wall? 

A. Right. In most cases. 
Q. And then going along the rear would 

continue the rod iron fence, correct? 
A. Typically, yes. 
Q. So the only reason the extra pilaster 

is required set back 15 feet is if you want a solid 
wall on your side yard? 

Page 82 

A. Yes. 
Q. Okay. In other words --
A. You don't have to have a wall if you 

choose not to. 
Q. Right. And if you didn't want a wall 

or even if you wanted a rod iron fence on the side, 
then these two pilasters, the one that I colored in 
would not be existing, correct? 

A. Well, you do have the requirement of 
the fence along there so ••• 

Q. Okay. 
A. You would probably have that pilaster 

there too unless you and your neighbor decide you 
don't want a wall between you. Probably unlikely in 
this case. 

Q. And then let's read the last sentence. 
I think you already addressed it, but we'll make 
sure we have it clear. 

The last sentence is, "In addition 
those lots that require preservation of view 
corridors will not be permitted to install 
improvements, plant trees or other plant material 
that are taller than four feet within a distance of 
15 feet from the rear yard property comer." 

A. Correct. 

1 

2 

3 
4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

1 

2 

3 

4 

5 

6 

7 

8 

9 
10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 
24 

25 
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Q. And you kind of carved out a triangle 
there on this little diagram. You put some dots 
there. That is what the section that this paragraph 
is talking about where you have to -- you can't put 
any structures there, and you can't plant any trees 
that are taller than four feet, correct? 

A. Correct. 
Q. Now, let's mark this and pretend this 

is 590 Lairmont --
A. Okay. 
Q. -- the next hypothetical that we're 

going to do. 
And then that would mean the 

property next to it going to the right, to my right, 
to your left, would be 594 Lairmont, right? 

MR. GUNNERSON: I'm going to object. 
THE WITNESS: It doesn't look like that. 
MR. GUNNERSON: I'm going to object on your 

drawing, because you've made a square or rectangular 
property, and that's clearly not what 594 is. 

So any answers related to your 
questions are going to be potentially incorrect. So 
I just object to your drawing. 
BY MS. HANKS: 

Q. And we can change that. 

Page 84 

The purpose of what I was going to 
do, the rear lot line of 594 Lairmont before the 
golf parcel was made a part of it, was that flush 
with the rear lot line of 59 Lairmont? 

A. No. 
Q. Okay. Where was it in relation to 590 

Lairmont? 
A. It's really now on Stephanie. 
Q. So the Stephanie line is the rear part 

of 594 Lairmont? 
A. Yes. 
Q. So what is the part that's abutting the 

golf course? 
A. That's the sideline setback. 
Q. Did the sideline setback run prior to 

the addition of the golf parcel to 594 Lairmont, did 
the sideline run in the same line as the rear of 590 
Lairmont? 

A. No. 
Q. Okay. Where did it run? 
A. It's perpendicular. It's like this. 
Q. So the line you just drew going up, 

what does that represent? 
A. That's the side lot line. 
Q. Is that without the addition of the 
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l golf parcel? 
2 A. I don't know. 
3 MR. GUNNERSON: You're drawing a bunch of 
4 squares on a piece of property that has nothing to 
5 do with squares other than your client's lot. So 
6 anything that's being stated now, I'm completely 
7 objecting to, because it totally distorts what's 
8 going on here. 
9 MS. HANKS: Hold on, Counsel. 

10 MR. GUNNERSON: I just want to make sure 
11 that's clear. 
12 MS. HANKS: Okay. You're clear. But let's 

Page 87 

l best understanding of how the lots were situated is 
2 that 590 Lairmont never had a rear cone of vision 
3 towards the 594 Lairmont? 
4 A. It may not have, but I don't know for 
5 

6 

7 

8 

9 

10 

11 

12 

sure. 
Q. How would you know that? How would you 

determine that? 
A. I would probably check with Paul. 
Q. Pall Bykowski? 
A. Yes. That's what he does. 
Q. And before we get to the diagram that 

13 back up for a second, because we already discussed 13 

is on the next page, what was the purpose again of 
this rear cone of vision, rear yard cone of vision? 

14 that this right here, these two lines that I drew 
15 that draw another square do not represent 594 

14 

15 

MR. GUNNERSON: Objection. Foundation. 
THE WITNESS: Typically to open up your 

landscape area so no one is really putting big trees 
on either side of your golf frontage. 

16 Lairmont. 16 

17 l 7 So my questions to the witness was 
18 merely just could he explain how 594 Lairmont looked 18 BY MS. HANKS: 
19 next to 59 Lairmont in terms of where the rear 
2 o property line is and the side property line. So I 

19 

20 

Q. Take a look at the next page of Exhibit 
0 which you already talked about. Looks like it's 
-- on this diagram, the lots that are colored in red 
are lots that are required to have a rear cone of 

21 understand what he was saying. 21 

22 

23 

24 

25 

l 

2 

3 

4 

MR. GUNNERSON: I understand. My only point 22 

is if you actually have a map of that, we can look 23 

-- point out to him, then I think it would be an 
easier discussion than to try to draw it in terms of 

Page 86 

squares. 
THE WITNESS: Why don't you look at your 

Exhibit O? 
BY MS. HANKS: 

24 

25 

VlSlOn. 

Is that my understanding of this 
diagram? 

Page 88 

A. Yes. 
Q. And I'll mark it because you have the 

original exhibit, so I'll have to mark it on yours. 
I'm going to mark with an X. 

5 Q. We are. We're going to go to that. I 

l 

2 

3 

4 

5 

6 

A. Oh, I thought I get to keep that. 
Q. No. You don't get to keep it. 6 just wanted to make sure that we had this rear cone 

of vision understood. 7 7 I'll mark with an "X" -- we'll 
8 A. That's why I say it might be 

meaningless in your client's case, because there's 
no real reason to keep this open unless he would 

11 like to see the Malek's. 

9 

10 

a just do it "X", "Y", "Z". "X" for the Rosenbergs' 
which is 590 Lairmont, is that correct where I put 
that X? 

9 

10 

11 A. Probably. 
12 

13 

14 

15 

16 

17 

18 

19 

20 

Q. That leads me to my next question then. 12 Q. And then we'll mark "Y" to represent 
The rear cone of vision doesn't exist anymore for 13 594 Lairmont which is Mr. Malek's property, correct? 
the Rosenberg Trust, the 590 Lairmont owners now 14 A. Probably. 
that the golf parcel has been made part of 594 15 Q. And then "Z" is the last lot on this 
Lairmont; is that correct? 16 cul-de-sac on this side at least, and that's also --

A. No. That's not correct. Because the 17 I think it's 598 Lairmont; is that correct? 
part that was given to them or sold to them is the 18 A. I don't know. 
area that's kind of coming out this direction, but 19 Q. Now, based on this map, understanding 
I'm not sure if your representation that this goes 20 this is also not an exact map, because it's just 

21 straight. 21 used as a key for this rear yard cone of vision 
22 Q. Okay. 22 discussion within the Design Guidelines, is it your 
23 

24 

25 

A. And, you know, I don't do that, but I 23 understanding that lot "X", 590 Lairmont does not 
don't believe it does. 24 have a rear cone of vision? 

Q. So your understanding from just your 25 A. I would say that it does according to 
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1 that. 
2 MR. GUNNERSON: Did you say 590? 
3 BY MS. HANKS: 
4 Q. Yes. 590, which we marked as an "X", 
5 and I'll put that in here after we're done with the 
6 deposition. 
7 Now, it's my understanding with 
8 the addition of the golf parcel that was sold to 
9 Mr. Malek that he included as part of "Y" that we 

10 have marked on here, which is 594 Lairmont. And 
11 this is not going to be exact. Well, actually, 
12 could you draw for me what you believe --
13 A. No. 
14 Q. Okay. You don't know? 
15 A. No. 
16 Q. Is it your understanding, though, that 
17 with the addition of the golf parcel as part of 
18 594 Lairmont or what we've marked as "Y" on this 
19 map, that the Rosenbergs lost their rear cone of 
20 vision? 
21 A. They didn't lose it. I just don't 
22 understand why they would want it. 
23 Q. What do you mean "they didn't lose it"? 
24 A. Well, according to that, it's still 
25 there. They have the requirement to have that. 

Page 90 

1 Q. You mean Mr. Malek still has to abide 
2 by it? 
3 A. Well, in his rear yard setback, he 
4 does, but his rear yard setback is not adjacent to 
5 your client's rear yard setback. 
6 Q. Because of the addition of the golf 
7 parcel, right? 
8 A. No. Because of the configuration of 
9 the roadway and the rear of the lot. 

10 Q. I'm going to mark with the pen the 

Page 91 

1 MR. GUNNERSON: Objection. Form as to "has". 
2 I think when he talks about "has a rear cone of 
3 vision", it's not giving it -- and if I'm 
4 testifying, I apologize. That's not what I'm 
5 intending to do, Counsel. I just want to make sure 
6 we're all on the same page. 
7 "Has" refers to I think your 
8 requirement on your property to ensure you have a 
9 cone of vision in your property. I don't think it 

10 means that you have a right to have a cone of vision 
11 with others. I think it's talking about there's a 
12 requirement in your property. 
13 It just sounds like there is two 
14 different things being discussed. I want to make 
15 sure we're all on the same page. 
16 BY MS. HANKS: 
17 Q. Actually, I thank you for that. That 
18 would be a better way of stating it. 
19 That when as -- because the rear 
20 is not where I've marked as the side for 594, it's 
21 the side property line for 594 Lairmont, right, the 
22 part that I marked with my pen that I traced? 
23 A. Right. 
2 4 Q. Is that correct? 
25 A. Uh-huh. 

1 

2 

3 

4 

5 

6 

Q. That the rear cone of vision does not 
apply to that portion of the property? 

A. Well --
Q. 
A. 
Q. 

want. 

The guidelines? 
Well, it would apply to. 
You can mark it with a circle if you 

Page 92 

7 

8 

9 

A. It would apply to that property here in 
a way, but in a way this is solid wall on that side. 

10 

11 section of lot "Y" that we've marked as "Y" which is 11 

12 594 Lairmont that abuts the golf course, correct? 12 

Q. And I'm going to circle where you say 
the rear cone of vision would apply for lot 
594 Lairmont. 

13 A. Right. 
14 Q. That is not the rear portion of 
15 594 Lairmont? 
16 A. No. 
11 Q. Okay. 
18 A. The rear portion is opposite the 

street. 

13 

14 

15 

16 

17 

18 

For the side yard, though, it was 
15 feet of a setback, correct? 

A. Correct. 
Q. Meaning this structure has to be set 

back 15 feet from the side property line, correct? 
A. Yes. 

19 Q. For lot 594 Lairmont? 19 

20 Q. And that is Stephanie? 20 A. Correct. 
21 

22 

A. Yes. 21 Q. So does that mean that Mr. Malek can 
Q. Because of that, does that mean that 22 build a solid wall on the side portion of his lot 

23 the 590 Lairmont never had a rear cone of vision on 23 that is abutting the golf course? 
24 the right-hand portion of the property? 24 A. It might appear so, but since he's on 
25 A. I don't know. 25 the golf course, we don't allow solid walls on golf 
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l courses. 
2 Q. Can you explain that to me? What do 
3 you mean "since he owns the golf course"? 
4 You mean since the addition of the 
5 golf parcel? 
6 A. No. I didn't say he owns the golf 
7 course. I said since he fronts the golf course. He 
8 has to use the view wall, but in his case it's going 
9 to be on the side, not the rear. 

10 Q. If you tum to page 2.28, this talks 
ll about the view walls. And it indicates at the 
12 second sentence of that paragraph, "Lots along the 
13 golf course, open space or possess strong view 
14 orientation may install a community designed view 
15 wall on the rear property line." 
16 Do you see that? 
17 A. I do. 
18 Q. So for Mr. Malek's lot, 594, that rear 

view wall would actually be the property part that 
is looking toward Stephanie Street, correct? 

A. No. Wouldn't be. His would be on the 
golf course. 

Q. Okay. Because I thought we just 

l 

2 

3 

4 

5 
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A. He is. 
Q. Is he going to be bound by any 

additional reconstructions in terms of planting 
stuff along that rear portion of the -- not. Sorry. 
Correct that. Not the rear portion but along that 

6 view wall? 
7 

8 

9 

10 

MR. GUNNERSON: Objection. Foundation. 
THE WITNESS: Certainly one of the comers he 

will. Whether he does on the area adjacent to your 
client, I'm not sure. 

ll BY MS. HANKS: 
12 

13 

Q. When you say "one of the areas", which 
area will he be restricted in planting certain 

14 materials? 
15 

16 

17 

18 

19 

20 

21 

22 

23 

A. The one I circled for you or you 
circled. 

Q. I'm sorry. Can you go back? 
MR. GUNNERSON: It's 2.38. 
THE WITNESS: All right. That dot. 

BY MS. HANKS: 
Q. So the circle, that's where he'll have 

the rear cone of vision restriction? 
A. I would assume. 

19 

20 

21 

22 

23 

24 

25 

discussed that on the map would be the side property 24 Q. What about any other portion of the 
side yard, will it have any other restriction? 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

line? 
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A. It's typically on the rear, but in his 
particular case because he's fronting, he doesn't 
front. Actually, his side setback is on the golf 
course. We don't allow solid walls on the golf 
course. It has to be a rod iron wall. 

Q. But here it doesn't make that 
differentiation. 

It says -- it almost assumes in 
this sentence that all lots along the golf course, 
that the part that's going to be abutting the golf 
course is going to be the rear property line, right? 

A. It's worded that way in this particular 
case, but the reality is we don't allow anything 

25 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 
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A. Maybe. 
Q. When you say "maybe", where would you 

find those? 
A. Maybe adjacent to your client, but I'm 

not sure. 
Q. What about -- let's assume just along 

the whole line of the rod iron fence, are there any 
restrictions for golf parcels? 

A. I don't recall. 
Q. If you tum to page 2.41, the last 

ll paragraph on this page, it reads, "Any portion of a 
golf course lot or parcel which is visible from 
neighboring property." 

12 

13 

14 other than view walls along with community of the 14 I want to stop there. We talked 
15 

16 

17 

18 

19 

20 

golf course. 
Q. If you could go to 2.29, it kind of 

gives you a diagram of what a view wall looks like 
and what we've been terming as the rod iron fence. 

A. Yes. 
Q. Are there any limitations -- well, 

21 because Mr. Malek's, at least from the lot 
594 Lairmont, the part of his parcel that is 
actually adjacent to or abutting the golf course is 

24 really his side yard, he's going to be bound by 

22 

23 

2 5 these view wall restrictions, correct? 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

about that definition before, right? Visible from 
neighboring property meant a person -- an object 
standing that could be seen by someone that was six 
feet tall? 

A. Uh-huh. 
Q. I'm sorry. Is that a yes? 
A. Yes. 
Q. Continuing on with that paragraph, says 

"Shall be kept neat, clean and free of weed and 
residue. All golf course lots or parcels shall be 
landscaped and maintained in accordance with the 
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1 rules and regulations established by the declarant 
2 or the Design Review Committee. 
3 Such landscaping shall not be 
4 modified without prior approval of the Design Review 
5 Committee, which committee shall determine that such 
6 modification will not interfere with the view from 
7 neighboring property of that lot or parcel, thus 
8 landscaped or of other golf course lots or parcels." 
9 Do you see that? 

10 A. I see that. 
11 Q. Did I read that correctly to mean that 
12 any portion of 594 Lairmont that can be seen on 590 
13 Lairmont if I'm six feet tall cannot interfere with 
14 the view? 
15 In other words, if I'm standing 
16 and I'm six feet tall and I'm looking next to 
17 594 Lairmont, there's nothing that can interfere 
18 with that sight line? 
19 MR. GUNNERSON: Objection. Incomplete 
20 hypothetical. Foundation. 
21 THE WITNESS: Within reason. 
22 BY MS. HANKS: 
23 Q. And what's within reason? 
24 A. Well, anything impacts the view. When 
25 you build on the lot like I keep saying to you over 
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1 and over, anytime you build on a lot, you impact the 
2 view of somebody. 
3 If you look at that and say we're 
4 going to adhere to this strictly, no one is allowed 
5 to build in the community. So, you know, you've got 
6 to be reasonable in your approach. 
7 Q. Then what did you mean when you 
8 included "the visible from neighboring property"? 
9 What was the purpose of that section? 

10 A. I think I explained that before. It's 
11 to keep the vegetation back so you have an open 
12 view, not closed in by trees. 
13 Q. Or a house, right? 
14 A. Well, you'll never have a house there. 
15 Q. How would you never have a house there? 
16 A. Well, you won't have a house that 
17 close. Put it that way. Vegetation can be planted 
18 right up to the property line. The idea was to keep 
19 the vegetation down to four feet on those edges. 
20 It's a bigger impact when you're 
21 along the fairways of the golf course than when 
22 you're on a golf hole. A golf hole is a smaller 
23 little bowl, and you don't really have need for the 
24 view out on the sides, because you won't get a view 
25 that way. 
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1 If your client had bought down 
2 further on the fairway, you would have a better 
3 panoramic view, but you lose that when you buy where 
4 he bought which is the bowl so to speak, on the 
5 green of the golf course. 
6 Q. But you would agree he only lost it to 
7 the extent the golf parcels added to 590? 
8 A. He didn't lose anything. Your client 
9 didn't lose anything. 

10 Q. Why are you saying that? 
11 A. Because it doesn't impact his view. 
12 Q. Even though the 594 Lairmont is as it's 
13 depicted on the map within the Design Guidelines 
14 doesn't exist? 
15 A. I don't know what you're talking about 
16 that way. 
17 Q. Well, the lots drawn on that map in 
18 Exhibit 0, it doesn't look like that now, right? 
19 A. It pretty much does look like that now. 
20 All we've done is taken the eastern most portion of 
21 it, of the golf course, a little thin sliver, and 
22 put it into that lot. 
23 Q. A third of an acre, right? 
24 A. Yeah. Didn't impact anyone's view. 
25 Q. That's in your opinion? 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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A. My opinion is what counts. I'm design 
review along with the other people. It's a 
rationale person -- put it this way -- wouldn't have 
any impact with that. 

Q. Did the Design Review Committee analyze 
whether any views would be impaired prior to the 
sale of the golf portion to Mr. Malek? 

MR. GUNNERSON: Objection. Form as to 
"analyze" . 

THE WITNESS: They didn't need to analyze it. 
BY MS. HANKS: 

Q. Why didn't they need to? 
A. The golf course wouldn't impact the 

view from that house, because that house was built 
or under construction. And it doesn't impact the 
view. What view is lost? You wouldn't see the 
employees' parking lot? Is that the view you're 
referring to? 

Q. I understand you disagree with what the 
Rosenbergs deemed their view was. But you would at 
least agree that when they purchased 590 Lairmont, 
based on the maps that they were looking at, 
594 Lairmont did not include the golf parcel as part 
of the lot? 

MR. GUNNERSON: Objection. Foundation. Calls 
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1 for speculation. 
2 THE WITNESS: I wouldn't think it did. 
3 BY MS. HANKS: 
4 Q. Okay. 
5 A. Well, or maybe it did. I don't know. 
6 I don't know, actually. I don't know when they 
7 bought versus when we divided that off. 
8 Q. Well, the Design Guidelines that were 
9 provided to them have -- this is from the Design 

10 Guidelines that were provided to them, so that, 
11 Exhibit 0, doesn't show it, correct, lot 
12 594 Lairmont? 

1 

2 

3 

4 
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Q. The portion of 594 Lairmont that abuts 
against the golf course is actually the side yard 
lot line? 

A. Yes. 
5 Q. And then he talks about here that the 
6 property line which is parallel to Stephanie Street 
7 

8 

9 

10 

11 

12 

is actually the rear yard, correct? 
A. Okay. 
Q. I'm sorry. Is that your understanding? 
A. I would assume so. 
Q. Okay. Now, because of that, correct me 

if I'm wrong, I think you testified earlier 
13 A. I don't think that is an appropriate 13 Mr. Malek would be bound by the 15 foot setback for 
14 scale that you can determine anything on that map. 14 the portion of his property that's abutting the golf 
15 Q. But it doesn't show it on that map, 15 course, correct? 
16 correct? 16 MR. GUNNERSON: Objection. Foundation. 
17 A. It looks like it does to be honest with 17 THE WITNESS: It's a 15 foot easement. 
18 you. There's a little bulb on that far side of 18 BY MS. HANKS: 
19 that, of the lot that looks like it almost does have 19 Q. Fifteen foot easement. What do you 

mean by that? 20 it included into it. For all I know, that's it. 
21 Q. You would agree, though, that when the 
22 Rosenbergs purchased 590 Lairmont, if they 

understood the lot of 594 Lairmont to not include 
the golf parcel, they would be judging all of the 
setbacks that are in these Design guidelines from 

23 

24 

25 
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1 different property lines that now exist, right? 
2 MR. GUNNERSON: Objection. Foundation. Calls 
3 

4 

5 

6 

for speculation. 
THE WITNESS: I have no way of knowing what 

they thought. Clearly, their thought process is a 
little different than most peoples'. 

7 (Exhibit 3 marked.) 
8 BY MS. HANKS: 
9 Q. The court reporter handed you what's 

10 been marketed as Exhibit 3. Like the other 
11 documents, I just pulled certain excerpts from an 

20 

21 

22 

A. It's like having a 15 foot setback from 
the golf course. 

23 Q. And then from the 15 foot setback from 
24 the golf course, the first -- the pilaster regarding 

what we were talking about earlier in that diagram 25 
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1 has to be 15 feet back from the corner, would be 15 
2 feet from that setback? 
3 

4 

5 

6 

MR. GUNNERSON: Objection. Form. 
THE WITNESS: No. I believe it's a 15 foot 

setback from the golf course. 
BY MS. HANKS: 

Q. And looking at this picture, can you 
identify where the original property lines are, the 
sidelines for 594 Lairmont were prior to the golf 

10 parcel addition? 

7 

8 

9 

11 

12 expert report that was prepared by Mr. Scott Dugan. 12 

13 Have you ever seen this document 13 

MR. GUNNERSON: Objection. Foundation. 
THE WITNESS: Yes. 

BY MS. HANKS: 
14 before? 
15 A. No. 
16 Q. Can you turn to page 13 in the -- and 
17 the page numbers are actually at the top of these 
18 pages. 
19 This is discussing that paragraph 
20 under that picture that you see on this page. It's 
21 discussing kind of what we've already talked about 

where the portion of 594 Lairmont that abuts the 
golf course is actually the side yard of that lot, 
correct? 

22 

23 

24 

25 A. Pardon me? 

14 Q. Can you mark that with a pen? Do you 
15 need a pen? 
16 A. There is a line on the document. 
17 Q. I know, but there's several lines on 
18 the document, so I want you to make it --
19 A. I don't have a pen. 
20 Q. -- darker or circle it so that we know 
21 what we're talking about before we go onto the next 
22 questions. 
2 3 So if you could --
24 A. (Witness indicates.) 
25 Q. So the line that you made darker with 
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1 the pen, am I correct in understanding that 
2 according to the Design Guidelines assuming that the 
3 parcel had stayed the same way, the lot lines, 
4 Mr. Malek's residence would have had to have been 
5 setback 15 feet from the line you drew in darker? 
6 A. Yes. 
7 

8 

9 

10 

11 

12 

13 

14 

15 

Q. But, now that the property has been 
extended to include some of the golf parcel, that 
setback has changed, correct? 

A. Correct. 
Q. Let's assume the golf parcel wasn't 

added. I understand this is technically the side 
portion of this, the part that abuts the golf course 
is actually the side lot line for 594 Lairmont. 

But as a member of the Design 
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1 building area or residence must be set back 15 feet, 
2 accessory building, (storage, cabanas, etcetera) are 
3 only required to be set back six feet by the 
4 CC&R's." 
5 

6 

7 

8 

9 

10 

Now, Mr. Malek is actually not 
allowed to have accessory buildings on the side 
portion of his yard, correct, because it abuts the 
golf course? 

A. I don't know. 
Q. I thought we talked about in the Design 

11 Guidelines it indicated that accessory buildings are 
12 not allowed at all on golf lots? 
13 

14 

15 

A. They shouldn't be. I don't know what 
relevance it has. 

16 Review Committee, would you have enforced the rear 16 

17 cone of vision -- I'm going to mark an "X" at this 17 

Q. So I just want to make sure then that 
this sentence here in the expert report is actually 
incorrect, right? 

18 

19 

comer. 
A. Sure. 

18 A. I don't know. 
19 

20 

21 

MR. GUNNERSON: I'm going to object. You say 20 

Q. Well, let's go back to exhibit -
A. Why is it incorrect? 

"this comer." You don't state which property 
22 you're referring to. 
23 

24 

MS. HANKS: I marked it with an "X." It's the 
comer that 590 and 594. 

21 

22 

23 

24 

Q. According to page 3.10 of the Design 
Guidelines, it indicated that accessory structures 
are not allowed on golf course lots. So I'm just 
confirming. 

25 MR. GUNNERSON: I'm just stating you're "X" 25 A. In which sentence says that they are? 
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1 runs into two different properties. I don't know 
2 which property you're referring to is all I'm 
3 stating. It's unclear. 
4 MS. HANKS: It's the comer of 590 and 594. 
5 They both share the same comer. 
6 MR. GUNNERSON: Right. But each property has 
7 -- would have a cone of vision. And, so I don't 
8 know which cone of vision you're referring to. And 
9 I don't know ifthe witness is aware. 

10 BY MS. HANKS: 
11 Q. And clarify that, I think you already 
12 answered the question, because you understood what I 
13 was asking, but I want to make sure. That even 
14 though the property line of 594 Lairmont that abuts 
15 the golf course is actually the side yard property 
16 line, the Design Review Committee would have been 
17 forced the cone of vision for the 594 Lairmont where 
18 I've marked with an "X". You said sure? 
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1 Q. He says in the second paragraph, his 
2 first sentence, "Its important to note that while 
3 the main building area or residence must be set back 
4 15 feet, accessory buildings (storage, cabanas, 
5 etcetera) are only required to be set back six feet 
6 by the CC&R's." 
7 A. I don't know, because you haven't given 
8 me the full CC&R's, and you've just given me 
9 excerpts from it. So maybe there is another part 

10 that you can do that. I don't know. 
11 Q. Is it your understanding that people 
12 who own lots on the golf courses can actually put an 
13 accessory building such as storage or cabanas six 
14 feet from their property line? 
15 A. I don't know. It never happened, I 
16 don't think. 
17 

18 

19 

20 

MR. GUNNERSON: Objection. Form. 
speculation. 

Q. But at least in terms of the Design 
Guidelines on page 3 .10, we talked about this 
earlier, and you can refer to it if you need to. It 

2 o says, "Except for storage structures, it shall not 
Calls for 19 

21 THE WITNESS: I would assume so. 
22 BY MS. HANKS: 
23 

24 

25 

Q. Now, the second paragraph of this 
expert's report talks about accessory buildings. 
"It's important to note that the while the main 

21 be allowed along the golf course, common side, and 
hillside areas." 22 

23 A. Okay. 
24 Q. So it would appear according to the 
25 Design Guidelines that golf course parcels have an 
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1 extra restriction? 
2 A. According to that section of it, 
3 apparently. 
4 Q. Okay. 
5 A. There could be something somewhere 
6 though. 
7 Q. Okay. Now, next page is page 14, and I 
8 want to draw your attention -- probably be easier 
9 for me to point to which one. It's the third 

10 paragraph. 
11 So this paragraph right here, the 
12 second sentence, the expert says, "An important fact 
13 (not addressed in the report under review) borrowed 
14 views can be partially or totally obstructed --
15 obscured not by a new building but also by 
16 landscaping." 
17 And I want to focus on the 
18 landscaping. That's not true for golf course 
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1 eliminate the sort of triangular shaped cone of 
2 vision. That can be eliminated if the neighbors are 
3 okay with that. 
4 Q. And I'm not --
5 A. We've had that happen before. 
6 Q. I'm stepping away from the cone of 
7 vision. I'm just talking about the entire rod iron 
8 fence line. 
9 Can they block that with 

10 landscaping? 
11 A. Yes. 
12 Q. Then what is the purpose of the rod 
13 iron fence if an owner can build enough landscaping 
14 to block that in? 
15 

16 

17 

18 

A. We encourage and most people would 
prefer to keep that open so they can see the golf 
course view that they are basically getting with 
their lot. 

19 parcels, correct? They cannot use landscaping that 19 

2 o completely obstructs the view of from the rear line, 2 o 
21 correct? 21 

Some people, though, have chosen 
to be more protective and private, and they have 
actually literally landscaped it all off so they 
can't see them. They don't want golfers looking in 
the windows at them. 

22 

23 

MR. GUNNERSON: Objection. Foundation. Calls 22 
for speculation. He's already stated he has not 

2 4 read this report. 
25 THE WITNESS: I haven't read the report. 
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23 

24 

25 

Q. So what is the purpose of requiring the 
rod iron fence then if they can block it off with 

Page 112 

1 BY MS. HANKS: 1 landscaping, I guess, is what I'm trying to get at? 
2 Q. But which we just talked about -- 2 A. We prefer not to have a solid wall 
3 A. But you can plant pretty much anything 3 fence along there, so we do require a rod iron 
4 you want within a certain plant pallet anywhere but 4 fence. 
5 that cone of vision. 5 Q. Could they plant trees there? 
6 Q. That's my question. So there is a 6 A. They can put a rod iron fence, they 
7 certain portion where it cannot be totally 7 could put any pants there within reason, but has to 
8 obstructed with landscape? 8 have the rod iron fence. 
9 A. Just the cone of vision. 9 Q. But then they can plant any brush, any 

10 Q. Can you plant for golf course parcels 10 height, any tree any height? I understand most 
11 that have that view fence with the rod iron, can 11 practically speaking wouldn't, but I'm just saying 
12 they plant any type of landscaping along that fence? 12 they could? 
13 A. Any is too broad a term, but they can 13 A. Could. 
14 plant along that, sure. 14 Q. Under the guidelines and the CC&R's? 
15 Q. Can they plant bushes that would 15 A. Yes. 
16 completely block the view into the yard? 16 Q. With the exception of the cone of 
1 7 A. Yes. 17 vision that portion that we talked about? 
18 

19 

Q. Then what is the point of the rod iron 
view fence if an owner can just block that view? 

20 A. Well, some people want the privacy. 

18 

19 

20 

21 And if they work it out with their neighbors, we let 21 

22 

23 

24 

25 

them have that. 
Q. How would they have to work it out with 

their neighbors? 
A. Get permission from the neighbors to 

22 

23 

24 

25 

A. Yes. 
Q. Unless a property owner adjacent to 

them agrees to eliminate the cone of vision? 
A. Correct. 
Q. If you turn to page 15, you'll see a 

picture there. The expert has circles. There is 
four circles, and they are on the corners of 
594 Lairmont on the side yards. 
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1 Do you see that on the side yard 
2 line, the original side yard lot line? Do you see 
3 that? 
4 A. Yes. 
5 Q. Given the cone of vision that you said 
6 you would have still enforced --
7 MR. GUNNERSON: Objection. Misstates prior --
s sorry. You're not finished. I apologize, Counsel. 
9 BY MS. HANKS: 

10 Q. That's all right. 
11 Could trees be planted in the 
12 section that says 30 foot trees -- could 30 foot 
13 trees be planted there? 
14 MR. GUNNERSON: Objection. Misstates prior 
15 testimony. 
16 THE WITNESS: I don't know, because I don't 
17 know the size of those circles. 
18 BY MS. HANKS: 
19 Q. He says 30 foot. 
2 o A. Well, then part of them could be 
21 planted. 
22 Q. Which part? 
23 A. The part that doesn't have the cone of 
24 vision. 
25 Q. And which part doesn't have the cone of 
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1 vision on the circles that he's provided? 
2 A. The northern ones. 
3 Q. Can you mark --
4 A. Well, actually, it's not even true 
5 there, because with a 30 foot cone you do have --
6 you're still going to have not a 30 foot circle, I 
7 guess you're still going to have a portion of those, 
8 so that can be planted. 
9 Q. So it's your understanding that the 

10 cone of vision allows for these 30 foot circles? 
11 A. No. But there's area in the circles 
12 that are outside the cone of vision that you could 
13 put a 30 foot tree if you chose to. 
14 Q. And what portion is that? 
15 A. The circle minus the triangle. 
16 Q. Can you show me? Can you draw in 
17 those? 
18 A. No. Because there is no dimensions on 
19 this, and I can't draw that. 
20 If there were dimensions, I could, 
21 but there are not. I don't know what the size, you 
22 know, half of it, I don't know. Maybe it's less 
23 than that even. 
24 Q. But at least from what the expert has 
25 drawn, a portion of the circles that he's drawn does 
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1 include the cone of vision? 
2 A. Well, some of them do. Some of them 
3 don't. The southerly ones don't include the cone of 
4 vision at all, I don't think. 
5 Q. Can you mark the southerly ones with an 
6 "X". There is four circles on this page. I just 
7 want to make sure the transcript is clear on which 
8 ones are the southerly most --
9 A. I'll put an "S". How's that? 

10 Q. That's fine. 
11 Turn to page 32. It will be the 
12 next page, because I did the excerpts. 
13 A. Okay. 
14 Q. If you go to the third paragraph on 
15 that page, it reads, "Typically when the lots for 
16 these homes are sold, the golf course is in place, 
17 and buyers have some perspective as to the quality 
18 and degree of view the lot will provide based upon 
19 the design of the home, and most importantly the 
20 orientation of the home on the lot that the buyer 
21 anticipates." 
22 Do you agree with that statement? 
23 A. Pretty much. 
24 Q. And let's turn to page 39. I don't 
2 5 know how I'm going to indicate this to you, so I'm 
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1 just going to point it to you. I'll start here. 
2 It's called market participants. 
3 Do you see that underneath the two bullets points. 
4 A. Uh-huh. 
5 Q. It says, "Market participants may 
6 associate desirability to a borrowed view even when 
7 they know it may or will be obstructed at some 
8 future time." 
9 Do you agree with that statement? 

10 MR. GUNNERSON: Objection. Foundation. Calls 

11 for speculation. 
12 THE WITNESS: I don't know that I do. 
13 BY MS. HANKS: 
14 Q. How do you disagree with that 
15 statement? 
16 A. I'm not sure what a borrowed view is. 
17 And I'm not sure if people worry about things like 
18 that. 
19 Q. Turn to page 40. It's the third 
20 paragraph. It begins with the sentence, "No such 
21 restrictions regarding the planting of trees exist 
22 in the deeds and/or in the CC&R's for the lots 
23 adjacent to 590 Lairmont Place and/or of the land 
24 owned by the golf course." 
25 There are actually restrictions 
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l for golf course parcels, correct, in terms of what 
2 trees can be planted? 
3 MR. GUNNERSON: Objection. Foundation. 
4 THE WITNESS: No. Only in the four foot high 
5 

6 

7 

8 

9 

areas. 
BY MS. HANKS: 

Q. The cone of vision? 
A. The cone of vision. Other than that, 

you can plant what you want. 
10 Q. Okay. But at least in that respect, 
ll the sentence is not entirely true, because the 

Page 119 

l Take the first picture. Would 
2 these trees be permissible under the Design 
3 Guidelines if 594 Lairmont had still had its 
4 

5 

6 

7 

8 

original lot lines? 
MR. GUNNERSON: Objection. Foundation and 

form. 
THE WITNESS: I believe one would, one may 

not, but it's hard to tell. It's a terrible looking 
9 view. 

10 BY MS. HANKS: 
11 

12 Design Guidelines do have one extra restriction even 12 

Q. Which is the one that may not? I 
understand that you probably need the exact 
measurements. 13 

14 

15 

16 

17 

18 

19 

though it's a small portion? 
MR. GUNNERSON: Objection. Foundation. 
THE WITNESS: It's minimal. 

BY MS. HANKS: 
Q. But it was important enough to include 

in the Design Guidelines though, correct? 
MR. GUNNERSON: Objection. Form. 
THE WITNESS: Design Guidelines are written by 

21 someone living far away from here not in the 
community. They put a lot of things that aren't all 

20 

22 

23 that relevant, but they're there. 
24 So it doesn't mean that you go 

13 

A. The one on the left may not. 14 

15 Q. Can you mark that one with an "X" or 
16 whatever you want to mark it with? 
17 A. Give me your pen. 
18 Q. And then how about the picture below, 
19 would either of these markings that are supposed to 
2 o represent trees, would they be permissible under 
21 either the CC&R's or the Design Guidelines if 
22 594 Lairmont had its original lot lines? 
23 

24 

25 back and erase things that don't come up or that you 25 

MR. GUNNERSON: Objection. Foundation. 
THE WITNESS: I don't know for sure, but I 

think the left one may not. 
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l don't deal with. They're just there. l BY MS. HANKS: 
2 Does that make any sense to you? 2 Q. Can you mark that with an "X"? 
3 BY MS. HANKS: 3 A. (Witness indicates.) 
4 Q. Certainly, though, you played a part in 4 Q. And, again, the "may nots" that you 
5 drafting the Design Guidelines? 5 marked on both of those pictures, is that because of 
6 A. I did. 6 the rear cone of vision we've been discussing today? 
7 Q. Played a big part, I think you 7 A. That would be the only reason, but it 
8 testified earlier? 8 -- you know, whether you moved it over a few feet or 
9 A. I did. And I did it before we had any 9 not would have an impact. 

10 homes built. As you go through the development 10 Q. Now, with the addition of the golf 
ll process, other issues raise their heads and then you 11 parcel -- let's start with picture one. 
12 adapt and you change things. 12 With the addition of the golf 
13 Q. Has the rear cone of vision ever been 13 parcel to 594 Lairmont, can both of those trees be 
14 changed? 14 planted? 
15 A. I don't know. I guess there are cases 15 A. Yes. 
16 where they have been eliminated. 16 Q. And then how about with picture two 
17 Q. Can you turn to page 59? You're 17 with the addition of the golf parcel to 594 
18 already there. 18 Lairmont, can both of those trees be planted? 
19 A. Yes. 19 A. Probably. 
20 Q. It looks like the expert did additional 20 Q. Can you go to the last page? It's page 
21 pictures. This is actually pictures -- looks like 21 76. It's the second paragraph, the paragraph 
22 of the actual property as opposed to just the 22 underneath that bullet point. And I want to start 
23 diagram or the property lines. And he has these 23 with the second sentence. 
24 circles. I guess they're supposed to represent 24 It says on page 34 of the report 
25 trees. 25 under the report under review, "The report under 
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1 review implies that the subject's building envelope 
2 has changed due to the additional land acquired by 
3 the adjacent lot. The subject's building envelope 
4 (lot boundary) have not changed." 
5 I want to put that sentence into 
6 context. Has Mr. Malek's building envelope changed 
7 by the acquisition of the golf parcel to his 
s 594 Lairmont Place lot? 
9 MR. GUNNERSON: Objection. Foundation. 

10 THE WITNESS: I believe it has. 
11 BY MS. HANKS: 
12 Q. And do you have that belief because the 
13 building envelope is based on a particular lot 

Page 123 

1 A. Right. 
2 Q. And I just want to make sure that up 
3 until now, have those health issues affected your 
4 ability to give truthful and accurate testimony here 
5 today? 
6 A. Not today. 
7 Q. And do you feel comfortable enough 
s moving forward with today's deposition? We're going 
9 to try to complete it, but do you feel comfortable? 

10 A. I do. 
11 

12 

13 

Q. Okay. So addressing what's been handed 
to you and been marked as Exhibit 4, this looks like 
it's a document entitled Amendment to Escrow 

14 property line? 14 Instructions Release of Funds. It's from Nevada 
15 A. Excuse me. The envelope size has 15 Title Company, and it looks like 40,000 dollars was 
16 changed, but the dimensions, the setbacks have not 16 paid to Dragon ridge or released to Dragon Ridge 
17 changed. 17 Properties, LLC. 
18 Q. Correct. 18 And I'll represent to you that I 
19 A. So setbacks are still what they were. 19 believe this is part of the sale of the golf parcel 
20 Q. Right. So, and that's a great 20 to Mr. Malek. 
21 clarification. So the actual setbacks are still in 21 Does that refresh your 
22 place. So the 15, 35, the ones we discussed in that 22 recollection as to whether Dragon Ridge Properties, 
23 chart in the Design Guidelines still apply, but 23 LLC --
24 where those setbacks need to get set back from the 24 A. It's probably the name that later 
25 actual property line has changed? 25 became DRFH. These are funds to be released to help 
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1 A. They have moved a bit, yes. 1 in subdividing the property. 
2 MS. HANKS: Counsel, I'm about to go into a 2 Q. Okay. Now, Mr. Malek testified that 
3 whole different area. Let's go off the record. 3 prior to his purchase of the golf parcel, the prior 
4 (Short break) 4 owner of 594 Lairmont was discussing the purchase of 
5 BY MS. HANKS: 5 the golf parcel. 
6 Q. We are back on the record after a 6 Do you have any knowledge 
7 little break there. 7 regarding that? 
8 What relation, if any, do you have 8 A. No recollection. 
9 to Dragon Ridge Properties, LLC? 9 Q. Were you the person on behalf of 

10 A. Dragon Ridge properties became DRFH, I 10 whether it be Dragon Ridge Properties, LLC or DRFH 
11 believe. 11 that sold the golf parcel to Mr. Malek, were you the 
12 Q. Did Dragon Ridge Properties, LLC ever 12 person involved in that transaction? 
13 own any portion of the golf course? And when I say 13 A. No. 
14 the golf course, the Dragon Ridge Golf Course is 14 Q. Who was involved in that on behalf of 
15 located in MacDonald Highlands? 15 the golf course? 
16 A. You know what, I'm not sure. Dragon 16 A. Well, probably-- his conversation was 
17 Ridge Properties could be the name that Pacific 17 probably with Michael Doiron, I'm guessing. I don't 
18 Links uses for their operation. I don't remember. 18 know. I don't know who he talked to. He didn't 
19 (Exhibit 4 marked.) 19 talk to me. 
20 BY MS. HANKS: 20 Q. That was my next question. Have you 
21 Q. And before we get started with the 21 ever had any conversations with Mr. Malek? 
22 exhibit that was just handed to you, I do want to 22 A. Briefly. I tried to keep them brief. 
23 ask a question. 23 But very few. 
24 You had indicated that you had 24 Q. Prior to his purchase of the golf 
25 some health issues before we took our break? 25 parcel, had you had any conversations? 
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l A. I don't think so, no. 
2 Q. And just so I understand your testimony 
3 then, you don't have a recollection as to whether 
4 the previous owner of 594 Lairmont had had any 
5 discussions or approached you --
6 A. I don't remember any of that. 
7 Q. I'm sorry. Let me just finish my 
8 question so it's clear about what I'm asking you. 
9 Approached you about purchasing 

lo the golf parcel? 
11 A. Right. No. They did not. 
12 Q. Do you know how it came about with 
13 Mr. Malek? 
14 A. I don't. 
15 Q. And I think you had already testified 
16 or alluded to with regard to the 40,000 dollars that 
17 was being released in the escrow, that was for 
18 getting the golf parcel rezoned, correct? 
19 A. For the engineering and that stuff. I 

Page 127 

l any other lot purchasers? 
2 A. Yes. 
3 Q. On how many occasions has that 
4 happened, approximately? 
5 A. There may have been three or four. 
6 Q. And can you explain to me generally 
7 what happened in those instances where the owners 
8 wanted to buy a little bit more land? 
9 A. Well, I mean, there is a lot of 

10 variations. Some cases they wanted to do 
11 landscaping, and they didn't buy it. We did the 
12 landscape for them in a couple cases, maybe three. 
13 There was another instance where a 
14 lady wanted to buy another parcel. Again, you know, 
15 scrap land that wasn't being used for the golf 
16 course, but was within the golf course confines, and 
17 that was sold and then my lot. 
18 Q. What happened with your lot? 
19 

20 think that's what it was. I don't know for sure. I 20 
A. I had an area of the golf course that I 

basically moved into, moved into with my yard so to 
21 didn't deal with that either. 
22 Q. Who would have dealt with that? 
23 A. Paul. 
24 

25 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. Bykowski? 
A. Yes. 
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Q. And the reason rezoning was required 
was to take it from, I guess, a golf course to a 
residential area? 

A. Correct. 
Q. Was the golf parcel listed for sale? 
A. Don't know. 
Q. Who would know? 
A. Probably Michael. Oh, the golf parcel? 
Q. Yeah. The golf parcel? 
A. No. 
MR. GUNNERSON: Objection. Vague as to golf 

parcel. 
BY MS. HANKS: 

Q. When I refer to the golf parcel, I'm 
referring to the section that was eventually sold to 
Mr. Malek and added to his lot of 594. 

A. It was not listed. 
Q. Do you know then how Mr. Malek knew it 

was even possible for him to purchase that portion 
of the golf course? 

A. I don't. 
Q. In the history of selling lots in 

MacDonald Highlands that abut the golf course, have 
you ever been approached to enlarge the lots and 
actually purchase a portion of the golf course by 

21 speak. It was technically part of the golf course, 
but I haven't bothered to subdivide it, move it in, 
it's just one of the things that I took care of when 
the sale was negotiated. 

22 

23 

24 

25 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 
24 

25 

Q. Now, with respect to the landscape 
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leases that you mentioned, what did they entail? 
What exactly? 

A. Signing a lease so that they could 
actually landscape the portion of a property. 

Q. Did those properties where they have 
the landscape lease, do they have their yard fenced 
off? 

A. No. I don't believe so. I think 
they're open. 

Q. And I think you mentioned another one 
not including yours, but there is another one where 
they just -- how much area of that was sold? 

A. Don't remember. 
Q. And what was the purpose of that, if 

you recall? 
A. Just enlarging the lot. 
Q. And each of those cases I guess with 

the exception of the landscape lease, did the area 
have to be rezoned for the City of Henderson? 

A. Yes. 
Q. In each of those cases with the 

exception of the landscape lease, did notice have to 
be sent to other owners within MacDonald Highlands? 

A. Yes. 
Q. How about with the landscape lease, did 
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1 notice have to be sent for that? 
2 A. No. 
3 Q. Do you know the areas within MacDonald 
4 Highlands -- obviously you'll know your lot -- but 
5 the lot not including the landscape lease where that 
6 individual bought an extra portion of the golf 
7 parcel and added to their lot? 
8 A. Do I know it? 
9 Q. Yes. 

10 A. You mean a specific lot number? 
11 Q. Well, if you know that, sure but --
12 A. I don't. 
13 Q. Do you know the area? 
14 A. PA-20. 
15 Q. When was that done year wise? 
16 A. Not sure. 
17 Q. Was it before or after Mr. Malek, which 
18 I think he purchased his in 2012-13? 
19 A. I don't know. 
2 o Q. How about your lot, when did that 
21 happen? 
22 A. I believe it's still happening. I 
23 don't think it's finished yet. I don't handle the 
24 paperwork on that stuff. 
25 Q. But as far as you understand, you're 
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1 still in the process of getting the rezoning 
2 application approved? 
3 A. I think the rezoning is done. I think 
4 it's -- in my case it's the mapping. 
5 Q. And where is your lot located within 
6 MacDonald Highlands? 
7 A. Adjacent to my house. 
8 Q. Which is where? 
9 A. Saint Croix. 

10 Q. Do you know where the landscape leases 
11 are, the three that you mentioned? 
12 A. Not all of them. 
13 Q. Which ones do you know? If you can 
14 tell me which ones you do know. 
15 A. I know there is one on Planning Area 1, 
16 and there is one in Planning Area 3 and maybe 2 
17 there, but I'm not sure. 
18 Q. Now, with respect to the landscape 
19 lease, have you set some restrictions on what they 
20 can plant there to preserve, I guess, views from the 
21 other lot owners? 
22 A. Don't remember. That's been a while. 
23 Q. Is it fair to say that is probably 
24 prior to 2012? 
25 A. That's a safe guess. 
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1 Q. Would Paul Bykowski know the more 
2 specific addresses? 
3 A. Yes. He should. He did the work. 
4 Q. I assume -- and maybe I'm wrong to 
5 assume -- but I assume with the landscape lease 
6 rezoning applications didn't need to be submitted? 
7 A. They did not. 
8 Q. It's my understanding that Mr. Malek 
9 purchased the golf portion that he purchased from 

10 Dragon Ridge for 200,000? 
11 A. Don't remember. 
12 Q. Do you know -- do you remember having 
13 any discussions in order to determine the value of 
14 that portion of the property? 
15 A. No. 
16 Q. Do you know who proposed the actual 
17 portion that would be purchased? In other words, 
18 who carved out the actual lot lines? 
19 A. I think Paul and I did. 
20 Q. And how did you do that? 
21 A. We determined where we wanted to sell. 
22 Q. So it was only just purely what you 
23 want to sell? 
24 A. Yes. 
25 Q. Was that determined after Mr. Malek 

1 

2 
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4 

5 

6 
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8 

9 

10 

11 

12 

13 

14 

15 

16 
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21 

22 

23 
24 

25 
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approached you or prior? 
A. Had to be after. We didn't know he 

wanted to buy it. 
Q. How did you place a value on it? 
A. We call. 
Q. Would Paul Bykowski be the person to 

ask about that? 
A. Probably not. 
Q. Who else would have knowledge or 

regarding how the purchase price was decided upon? 
A. I don't really recall. I mean, Michael 

might but ... 
Q. What relation do you have to MacDonald 

Highland Realty, LLC, if any? 
A. I own the company. 

(Exhibit 5 marked.) 
BY MS. HANKS: 

Q. The court reporter has handed you what 
has been marked as Exhibit 5. It's a document 
entitled Information Meeting for City of Henderson 
Application. And it lists several numbers. 

Did you attend this meeting? 
A. No. 
Q. Did anyone on behalf of MacDonald 

Highlands attend the meeting? 
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1 A. I don't know. 
2 Q. Did anyone on behalf of Dragon Ridge 
3 Country Club attend the meeting? 
4 A. I don't know. 
5 Q. Excuse me. Not country club. Dragon 
6 Ridge Properties, LLC? 
7 A. I don't know. 
8 Q. Did anyone from MacDonald Realty attend 
9 the meeting? 

lo A. I don't know. 
ll Q. Did you ever discuss this meeting with 
12 anyone after it took place? 
13 A. No. 

Page 135 

l BY MS. HANKS: 
2 

3 

4 

5 

6 

Q. Would it be your understanding that the 
CC&R's still govern --

A. It would. 
Q. -- the golf parcel? 
A. That's my guess. 

7 Q. When you were selling the lots in 
8 MacDonald Highlands that were located on the golf 

course, were they going for a higher premium than 
lots not located on the golf course? 

9 

10 

11 

12 

13 

MR. GUNNERSON: Objection. Form. 
THE WITNESS: Sometimes. Sometimes not. 

BY MS. HANKS: 
14 

15 

Q. Are you aware if notice of the proposed 14 Q. What would make it not go for a higher 
change here that was being submitted to the City of 15 premium? 

16 Henderson, was that notice of that provided to other 16 A. There were lots that were sitting on 
17 

18 

owners within MacDonald Highlands? 17 top of the hillsides that had very broad expansive 
A. I don't know for sure. 18 views of the whole valley that had higher premiums, 

19 Q. Do you know if any individuals are 19 but, you know, that was a whole different world back 
20 required to receive notice when you're submitting to 20 then. It's not that way now. 
21 the City of Henderson to change the zone? 21 Q. Pre 2008? 
22 A. Typically there's a notice to do within 22 A. Pre 2008 is exactly what I'm talking 
23 seven, 800 feet. 23 about. 
24 Q. Within the actual property you're 24 Q. I think we can all define our world pre 
25 trying to rezone? 25 2008 and post. 
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l A. Of the property typically. 
2 Q. Have you ever been a part of -- and 
3 doesn't have to be MacDonald Highlands, limited to 
4 that, but have you ever been part of an application 
5 to rezone an area that has been objected to by a 
6 particular party? Been involved in anything like 
7 that? 
8 A. I don't know. Don't remember. Most of 
9 my things get approved. 

10 Q. Are you aware, though, that there is --
11 I guess, there is a possibility of notice being 
12 sent? 
13 A. Sure. Always. 
14 Q. Now, the CC&R's that we talked about 
15 earlier, they govern 594 Lairmont as the original 
16 lot lines were carved out, correct? 
1 7 A. They do what? 
18 Q. The CC&R's govern 594 Lairmont Place, 
19 the original lots lines? 
2 o A. They govern it, period. 
21 Q. Okay. How about the golf parcel that 
22 was sold, does that just get assumed into 594 
2 3 Lairmont for purposes of the CC&R's? 
24 MR. GUNNERSON: Objection. Foundation. 
25 THE WITNESS: That is a legal question. 
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l A. They could. I think the appraisals 
2 were giving golf evaluations at a 50,000 dollar 
3 premium last time I checked, which is really 
4 infuriating. But, you know, they were doing what 
5 they were doing, and there is nothing we can do 
6 about it. 
7 Q. So just so I can understand, though, 
8 with the exception of some of the lots that were on 
9 the hillside that had an expansive view of the 

10 valley, generally speaking the golf lots prior to 
ll 2008, I guess we'll say, went for a higher premium 
12 than lots not on the golf course? 
13 A. They did assuming. You have to 
14 realize, we have a lot of lots on those big 
15 hillsides with those kinds of views. 
16 Q. Right. And we'll exclude any hillside 
17 lots. 
18 A. Yeah. Then that would be a good ... 
19 Q. Did you have any involvement with 
2 o preparing the applications that were submitted to 
21 the City of Henderson to rezone the golf parcel? 
22 A. No. 
23 Q. Who would be the best person to talk 
24 to? 
25 A. Paul. 
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1 MR. GUNNERSON: You have to let her finish. 1 question. 
2 The court reporter -- 2 I assume you haven't had any 
3 THE WITNESS: I'm sorry. 3 conversations with David Rosenberg? 
4 BY MS. HANKS: 4 A. That's true. 

Q. So the best person to talk to about the 
applications that were submitted with the City of 

7 Henderson would be Paul Bykowski? 

5 

6 

8 A. Yes. 
9 (Exhibit 6 marked.) 

10 BY MS. HANKS: 
11 

12 

Q. This is a document that's marked 
Exhibit 6, and I'll represent to you this is the 

13 grant, bargain, sale deed. Indicates DRFH Ventures, 

5 Q. It's my understanding that Mr. Malek 
6 has submitted plans for the building of his 
7 residence on 594 Lairmont to the DRC? 
8 A. Yes. 
9 Q. Have you seen those plans? 

10 A. I saw one iteration of them. 
11 Q. Do you remember the last time you would 
12 have reviewed plans submitted by Mr. Malek? 
13 A. No. 

14 LLC formerly known as Dragon Ridge Properties, LLC 14 

conveying its -- my understanding -- the golf parcel 15 

16 which we've been referring to as the golf parcel to 
15 

16 

Q. Do you know if you've approved any 
plans submitted by Mr. Malek? 

A. I believe they were approved. 
17 Sahahin Shane Malek. 
18 Do you see that? 

A. I do. 19 

20 Q. Have you ever seen this document prior 
21 to today? 
22 A. No. 
23 Q. It has a stamped recording on the top 
24 there. You see it's dated 06-26-2013? 
25 A. Yes. 
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1 Q. Do you know who is responsible for the 
2 recording of this document? 
3 A. No. Other than Nevada Title? 
4 Q. If you go to, it's the third page. 
5 It's not numbered, but it's the third page in the 
6 stack. Looks like you signed the instrument on the 
7 8th of April 2013. 
8 Is that your signature on there? 
9 You signed it on behalf of DRFH? 

lo A. Yes. 
11 Q. Do you know why it took until June 
12 26, 2013 for this document to be recorded if you 
13 executed it on April 8, 2013? 
14 A. I have no idea. I didn't handle any of 
15 that. 
16 Q. Between January 2013 and the present, 
17 have you had any conversations with Barbara 
18 Rosenberg? 
19 A. No. 
20 Q. Between January 2013 and the present, 
21 have you had any conversations with Fredric 
22 Rosenberg? 
23 A. No. Never met any of the Rosenbergs 
24 ever. 
25 Q. And you said it, but I'll ask the next 

17 

18 

19 

Q. And when I say you, I mean the DRC. 
A. Yes. 
Q. Do you know when that approval was 

20 provided? 
21 A. No. 
22 

23 

Q. When you say you've seen one iteration 
of the plans he submitted, it's my understanding 

24 there has been several plans. Not sure which one he 
submitted to you and which one you recall. 25 
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1 But were any part of his plans 
2 ever denied by the DRC? 
3 A. I don't know. I don't handle that 
4 either. 
5 Q. Who handles that? 
6 A. Paul. 
7 Q. Bykowski? 
8 A. Yes. 
9 Q. Does the DRC keep records of each 

10 instance where they refuse a portion of a plan and 
11 ask the owner to revise it or correct it? 
12 A. I really don't know for sure, but I 
13 think they do. I think they address things in 
14 writing so that people have something they can 
15 remember when they go home and sit down and look at 
16 their plans again to remember what they need to do. 
17 So I think that's done in writing. 
18 Q. And do you remember --
19 A. But I don't do that. 
20 Q. Do you remember ifthere was anything 
21 with regard to Mr. Malek's plans, any of the ones he 
22 might have submitted that came up where you had to 
23 send him a letter back saying you need to fix X, Y, 
24 Z? 
25 A. I'm sure that's happened, but I don't 
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1 know for sure. Again, that's not what I handle. 1 A. No. 
2 Q. What do you handle as part of -- when 2 Q. Correct me if I'm wrong, but from what 
3 you say "you handle", are you talking in your broad 3 I'm hearing you say, it sounds like they go through 
4 sense of your job with MacDonald Highlands, or do 4 Paul Bykowski for the most part. He understands 
s you just mean with the DRC? s what the guidelines are. And if there's any 
6 A. The DRC. 6 questions or I guess maybe other issues that might 
7 Q. What do you handle with the DRC then? 7 come up, that's when he might confer with you. 
s A. I confer with Paul typically on a Would that be a fair way to 
9 different product that comes through, product 9 describe what happens in the process? 

10 meaning house plans. 10 A. He will typically confer with me about 
11 And if there's something 11 them anyway, but there's always enough information 
12 interesting or unique, I'll look at them and, you 12 coming to me, so that if I decide I want to take a 
13 know, we'll discuss them. Typically I'm consulted 13 look at the plans and review it, that I can do that 
14 on coloration, and there's certain things that I'm 14 if I choose to, but I don't always choose to. 
15 more interested in than others. 15 Q. Would it be fair to sate you depend in 
16 I don't care about the way a 16 large part on Paul Bykowski to enforce the Design 
17 person lays the interior of their house out. That's 17 Guidelines and know what you're looking for in terms 
18 really not my business, but I'm concerned about the 18 of approving a plan? 
19 exteriors. 19 A. Absolutely. 
20 Q. And other than coloration, are you 20 Q. Has there ever been a circumstance 
21 concerned with anything else about exteriors, the 21 where you were on the fence about approving 
22 style? 22 something and thought "why don't we ask the adjacent 
23 A. Sure. Yes. 23 owners to see if they will agree to it"? 
24 Q. How about where it's situated on the 24 A. No. 
25 lot, is that another concern that you get involved 2s Q. Okay. So at the level of Design Review 
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1 in? 1 Committee, you have the unfettered control or, I 
2 A. I think the setbacks kind of deal with 2 guess, power to say yes or no to a design plan? 
3 that. We really didn't focus on that too much. 3 A. We do. 
4 Q. Those can be varied, correct, if 4 Q. And at no time have you ever decided--
5 there's a proposal or a request to submitted to the s I'm not saying you have to -- at no time have you 
6 DRC? 6 decided to confer with an adjacent land owner on any 
7 A. I believe so. 7 issue where you were trying to deny or approve 
8 Q. So the setbacks never get changed as a something? 
9 far as you know? 9 A. Not that I can recall. 

lo A. No. They're set -- basically approved 10 Q. It is my understanding, however, that 
11 by the city, and that's sort of what we live with. 11 once the Design Review Committee approves the plans 
12 Q. I know we talked earlier, and you said 12 for a particular residence and that's ultimately 
13 sometimes the MacDonald Highlands or the Design 13 approved after it's constructed, if an owner wants 
14 Guidelines could have been a bit more restrictive 14 to make any changes, then they have to go through 
15 than the City of Henderson, and you weren't sure if 15 the HOA; is that correct? 
16 they matched up exactly. 16 A. No. 
17 So my question is has there ever 17 Q. Okay. 
18 been a situation where the setbacks were changed 18 A. If they make a change to what the 
19 because an owner requested it or you found out that 19 Design Review Committee has done before the house is 
2 o you could change it because it was still -- 2 o finaled, they need to come back to the Design Review 
21 A. I don't believe so, no. I don't 21 Committee. 
22 remember any case like that. But, again, that's not 22 If the house is designed and 
23 typically what I do. 23 signed off, then they have to go to the HOA if they 
24 Q. Do you look at every plan that's 24 make changes. It's a timing issue more than 
2 s submitted by an owner? 2 s anything else. 
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1 

2 

(Exhibit 7 marked.) 
BY MS. HANKS: 
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1 BY MS. HANKS: 
2 Q. Okay. And just so I'm clear, when the 

3 Q. I'm going to hand you what's been 3 Design Review Committee approved Mr. Malek's design, 
4 marked as Exhibit 7, and I'm going to mark in blue 4 whatever design that may be, for the portion of the 
5 what I believe to be the original lot lines for 594 5 property that abuts to the golf course, you're 
6 Lairmont. And you can tell me -- before I mark it, 6 imposing a 15 foot side setback, correct? 
7 I'll just trace it with my pen. 7 A. I have no recollection of the approval 
a You tell me if I'm right or wrong. a on his house. 
9 Is it your understanding that the line I'm tracing 9 Q. Is there anywhere in the Design Review 

10 with my pen is the original line for 594 Lairmont? 10 Committee records where we could tell where a 
11 A. I don't know. I can't see it. 11 setback is being imposed on that portion of his 
12 Q. I'm going to mark it with a pen. And 12 property? 
13 I'll represent to you that Mr. Malek testified that 13 A. I don't know. I don't keep those 
14 this was his understanding of what the original lot 14 records. 
15 line was for 594 Lairmont. 15 Q. You personally or ... ? 
16 MR. DEVOY: As Mr. Malek's counsel, I just 16 A. I personally don't keep those records. 
17 want to point out, I do not believe this is the 17 Q. Does the Design Review Committee keep 
18 final plans. I'm looking at the Bates Stamp 00447. 18 them? 
19 This is not the plans. 19 A. Paul Bykowski would keep them. 
20 MS. HANKS: This is the one we attached to his 20 Q. And my question is though -- and I'll 
21 deposition. 21 just tell you why I'm having trouble with the whole 
22 MR. DEVOY: I'm just saying I don't believe 22 rear and side. I think practically speaking, I look 
23 these are the final plans. 23 at the partial of his land that's abutting the golf 
24 MS. HANKS: These are my understanding of what 24 course as the rear portion of his property, at least 
25 the final plans are. I guess we'll find out. 25 that's how he's going to design his house. 
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1 MR. DEVOY: I don't believe these are the 
2 final plans, and we'll have to confirm that. But 
3 just based on the Bates stamp alone which is not the 
4 latest range that would comply with the last 
5 production was, I have a question as to whether 
6 these are the final plans. 
1 BY MS. HANKS: 
s Q. Okay. We talked a little bit about the 
9 rear lot line, side lot lines, and we talked about 

10 how according to the City of Henderson, the rear lot 
11 line of the 594 Lairmont is actually the portion of 
12 the property that's parallel to Stephanie Street; is 
13 that correct? 
14 A. Yes. 
15 Q. Now, when the City of Henderson 
16 determines rear, front, and side of a particular 
17 lot, does that mean the person has to build their 
18 house in conformance with those lot lines? 
19 In other words, does the person 
2 o have to build the rear of their house to the rear of 
21 where the City of Henderson is saying their lot is? 
22 MR. GUNNERSON: Objection. Foundation. Form. 

23 THE WITNESS: Probably build your house 
24 anywhere you wanted to as long as you honor the 
2 5 easements and the setbacks. 
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1 Do you understand that? 
2 A. I know what you're saying. 
3 Q. Okay. And, so what I'm trying to 
4 understand is if Mr. Malek submitted his plans with 
5 that understanding, his architecture likely would 
6 have submitted the plans with a 35 foot set back, 
7 right, according to the Design Guidelines? 
a MR. GUNNERSON: Objection. Foundation. Calls 

9 for speculation. 
10 THE WITNESS: Again, I don't do that. That's 
11 not what I handle. 
12 BY MS. HANKS: 
13 Q. Okay. Paul Bykowski handles that? 
14 A. Yes. 
15 Q. Okay. Assuming the line that I drew 
16 with the blue is the side yard lot line of the 
17 original lot for 594 Lairmont, could you circle for 
18 me where the rear cone of vision would apply in the 
19 Design Guidelines? 
20 A. I don't know. It's a legal question. 
21 I would have to have it looked at. Maybe Paul 
22 already has. I don't know. 
23 Q. Okay. I'll ask Paul Bykowski. I'm 
24 going to see him tomorrow. 
2 5 Do you agree that the lots along 
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1 the golf course within Macdonald Highlands were 
2 originally mapped to or with the intent to maximize 
3 views for those parcel owners? When you originally 
4 1napped it out, was that -- one of your intents? 
5 A. No. It was to achieve a yield. 
6 Q. What is a yield? 
7 A. How many lots you can get in the parcel 
8 on the planning area. I mean, the views were going 
9 to be what the views were depending on the size and 

10 widths of the lots. 
11 Q. What was determined first, the lots or 
12 the golf course? 
13 A. I don't know in that case for PA-10. 
14 

15 

16 

17 

18 

19 

I'm not sure. 
Q. Is there anywhere you could go to 

determine that? 
A. No. I can't remember. 
Q. You agree that MacDonald Highlands is 

comprised of high-end homes, correct? 
A. Yes. 20 

21 Q. Would you agree with the statement that 
22 residential properties that are considered high-end 
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1 A. I think it improves them. 
2 MR. GUNNERSON: Objection to form. 
3 BY MS. HANKS: 
4 Q. You think it improves them? 
5 A. I do. 
6 Q. But it alters the views as they are 
7 today, correct? 
8 A. Any house you build is going to alter 
9 the view. We've talked about this for hours now. 

10 Anytime you build a house, you're going to change 
11 the view. 
12 Q. Do you know ifin reviewing Mr. Malek's 
13 design plans, do you know if his house interferes 
14 with the Rosenbergs' views more so because of the 
15 addition of the golf parcel to his property? 
16 

17 

18 

20 

21 

22 

MR. GUNNERSON: I'm going to object as to form 

as to the word "views". 
THE WITNESS: I think that the house that 

19 Malek has designed is far superior to the one that 
the Rosenbergs purchased. It's a very attractive 
looking house. And I, frankly, would much rather 
look at it than look at the scrub that used to exist 
on part of that property before. 23 demand higher market values because of their assumed 23 

24 prestigious views? 
25 MR. GUNNERSON: Objection. Foundation. 
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1 THE WITNESS: Not since 2008. 
2 BY MS. HANKS: 
3 Q. Not since 2008. But that's generally a 
4 statement you would agree with? 
5 A. We would like to have those, sure. 
6 Q. Now, 590 Lairmont Place included not 
7 only views towards the golf course, but also that, I 
8 guess, triangle that we were talking about, correct? 
9 MR. GUNNERSON: Objection. Form. 

10 THE WITNESS: Did you say 509? 
11 MR. GUNNERSON: You said 59. 
12 MS. HANKS: Did I say 509? 
13 MR. GUNNERSON: You didn't give a final digit. 
14 BY MS. HANKS: 
15 Q. Sorry. 590 Lairmont Place, would you 
16 agree that that included view corridors to the right 
17 diagonally, straight ahead towards golf hole nine 
18 and to the left diagonally? 
19 A. That's your client's lot? 
20 Q. Yes. 
21 A. Yeah. Within 15 feet back on each side 
22 they would. 
23 Q. Would you also agree that the addition 
24 of the golf parcel to Mr. Malek's lot, 598 Lairmont 
25 alters the Rosenbergs' views? 

24 

25 

Your own exhibit has a photograph 
of what that view is, and as it sits today without 

1 anything on it, it's a terrible view. 
2 BY MS. HANKS: 
3 Q. Okay. So right now the view is the 
4 scrub that you referred to? 
5 A. Right. 
6 Q. And it's your understanding with 
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7 Mr. Malek's residence being constructed, they will 
8 actually have a view of his home? 
9 A. Well, no. They will have a view of the 

10 golf course, but if he turns to look to the right, 
11 what he'll see is a nicely constructed designed 
12 house with landscaping around it. That's always 
13 preferable than looking at scrub wasteland which is 
14 what it is now. 
15 Q. That's your opinion, right? 
16 A. I think that's the opinion of any 
17 normal person that looks at it. Unless you're being 
18 paid to say otherwise, I would think that's the 
19 case. 
20 Q. So would you say that the Rosenbergs' 
21 property would increase in value by the construction 
22 of Mr. Malek's residence as he intended to build it 
23 today? 
24 MR. GUNNERSON: Objection. Foundation. 
25 THE WITNESS: Well, yeah. I would think it 
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1 would, but, again, I'm not the one out there selling 
2 houses. 
3 BY MS. HANKS: 
4 Q. Okay. Would you agree with the 
5 statement that anytime you alter views sight lines 
6 and/or privacy in high end homes, the value is 
7 affected? 
8 MR. GUNNERSON: Objection. Foundation. 
9 THE WITNESS: No. 

10 BY MS. HANKS: 
11 Q. Why don't you agree with that 

statement? 12 

13 A. Well, affected. Affected how? 
14 Negatively or positively? 
15 Q. Let's go with negatively. Do you agree 
16 they're negatively affected anytime you alter those 

sight lines? 17 

18 A. No, I don't. Come on. Go to the last 
page. 19 

20 Q. I'm at the last page. I'm just making 
21 you sure I don't have anymore questions. 
22 A. Good. 
23 Q. Do you know if Mr. Malek's submitted 
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1 MR. GUNNERSON: Objection. Foundation. 
2 BY MS. HANKS: 
3 Q. Who would know? 
4 A. I don't know. Maybe Michael. 
5 Q. Prior to the sale of 598 Lainnont, did 
6 you know Mr. Malek was interested in purchasing it? 
7 A. No. 
8 MR. GUNNERSON: Objection. Foundation. Calls 

9 for speculation. 
10 BY MS. HANKS: 
11 

12 

13 

14 

15 

Q. Did you have any conversations with 
Malek regarding 598 Lairmont? 

A. I've testified I have never talked to 
him prior to his purchase, so no. 

Q. Okay. So the only time you've ever 
16 talked to Mr. Malek was after he purchased all of 
17 these lots? 
18 A. Yes, as far as I know. I mean, the 
19 reality is, is there are hundreds of people living 
20 in the community. And the problem is they all know 
21 me, and I don't know them. And I end up talking to 
22 a lot of people I don't know. And I may have had a 
23 

24 drawings showing the Rosenbergs' house in relation 24 

conversation with him in a social situation and 
would be rather fleeting and not remember it. 

25 to his house --
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1 A. I don't know. 
2 Q. Okay. Because under the Design 
3 Guidelines -- discussed that earlier -- it kind of 
4 required that the home next to your adjacent lot 
5 before it was built, you have to show the 
6 elevations? 
7 MR. GUNNERSON: Objection. Misstates prior 
8 testimony. 
9 THE WITNESS: You show the delimination of 

10 where the house is. You don't really show 
11 elevations. 
12 BY MS. HANKS: 
13 Q. But you're not sure as you sit here 
14 today whether Mr. Malek --
15 A. Again, I didn't handle that. 
16 Q. Paul Bykowski handled that? 
17 A. Yes. 
18 Q. Now, the 598 Lainnont was sold through 
19 an HOA sale, correct? That's the lot at the very 
20 end of the cul-de-sac next to 594 Lairmont? 
21 A. I don't know. 
22 MR. GUNNERSON: Objection. Foundation. 
23 BY MS. HANKS: 
24 Q. Do you know how that sale was noticed? 
2 5 A. I have no idea. 

25 Q. But certainly nothing specific with 
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1 regard to the properties he ultimately purchased 
2 prior to any purchasing? 
3 A. No. 
4 Q. Do you know ifthere was a public 
5 auction with respect to the HOA sale of 
6 598 Lairmont? 
7 A. I don't recall. 
8 Q. How many HOA sales have there been of 
9 lots within MacDonald Highlands? 

10 A. Don't recall. 
11 Q. Who would know that? 
12 A. The HOA records would show it. 
13 Q. Who has the HOA records? 
14 MR. GUNNERSON: Objection. Foundation. 
15 THE WITNESS: I guess Real Property Group. 
16 BY MS. HANKS: 
17 Q. Real Property Group? 
18 A. Yeah. 
19 Q. I think you testified to this earlier. 
2 o You've always served on the DRC. So that means you 
21 were on the DRC when the original owner constructed 
2 2 the house that the Rosenbergs purchased, correct, on 
23 590 Lairmont Place? 
24 A. Yes. 
25 Q. I believe the name of the owner was 
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1 Robert Panero (phonetic). 1 can I do to enhance that view? What can I do to 
2 Does that sound familiar? 2 make it better? What can I do to make sure that the 
3 A. Oh, yeah. Okay. 3 rooms in my house are situated in such a way that I 
4 Q. At the time he was submitting his 4 can get the maximum view of the golf course? 
5 plans, was there any discussion about a portion of 5 The problem your client has is he 
6 the golf course might be sold off at some point? 6 bought a house from the bank that, frankly, the view 
7 A. I have no recollection of the 7 is to the left. That's where the green is. And 
8 transaction at all. s that is where the golf green and fairways are off to 
9 Q. Do you ever give any input into a 9 the left. There is not much impact on the right. 

10 person's design of their house, in other words, make 10 Frankly, it's a negative impact on 
11 suggestions that you think this might be a better 11 the right. The property on the right looks 
12 way to position something? Ever done anything like 12 terrible. So anything you do to improve that is 
13 that? 13 going to help their value and their house. But the 
14 A. Occasionally. Rarely but occasionally. 14 average person wants to make sure their view of the 
15 Q. So if you see something where you think 15 golf course is maximized. 
16 you should comment upon this, your role is not 16 Q. Do you have any independent 
17 simply to rubber stamp -- not rubber stamp -- but 17 recollection of the architectural plans that were 
18 approve every design you might have some input in 18 submitted by Robert Panero? 
19 terms of -- 19 A. None at all. 
20 A. Sure. 20 Q. So you don't know if his architecture 
21 Q. Do you agree that owners when they're 21 and him decided to situate their house to include 
22 designing their homes, they design it based on what 22 the views to the right? 
23 they understand the adjacent lots' building envelope 23 A. I have no idea what he and his 
24 to be? 24 architect did. 
25 MR. GUNNERSON: Objection. Foundation. Calls 25 Q. Have you been to 590 Lairmont since it 
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1 for speculation. 
2 THE WITNESS: I don't really come into contact 
3 with that many people, but I don't believe that is 
4 typically what they're worried about. 
5 BY MS. HANKS: 
6 Q. I understand they typically might not 
7 be worried about that, but is it your understanding 
8 that the architectures design the home understanding 
9 that the adjacent lot has a particular building 

10 envelope? 
11 MR. GUNNERSON: Same objection. 
12 THE WITNESS: There would be no need to do 
13 that to be honest. 
14 BY MS. HANKS: 
15 

16 

17 

18 

19 

Q. Why would there be no need? 
A. Because as long as you comply with the 

guidelines and building the right kind of 
architecture, it's sort of meaningless what's being 
done next door in most cases. 

20 Q. And that's because the Design 
21 Guidelines are going to be enforced the same for 

every single lot with the exception of a few 22 

23 variances? 
A. Typically. What people are concerned 
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1 was sold to -- I guess -- well, I don't think Robert 
2 Panero was the original owner. But since that lot 
3 was sold, have you actually been to the property? 
4 A. I've been by it. 
5 Q. Right. But have you actually been on 
6 the premises? 
7 A. Of the --
s Q. 590 Lairmont since the lot was sold? 
9 A. Which is? 

10 Q. My client's lot, yes. 
11 A. No. 
12 Q. Okay. Never been in the house? 
13 A. No. 
14 Q. Never been in the backyard? 
15 A. No. 
16 MS. HANKS: I don't have anything further. Do 
17 you have any questions? 
18 MR. DEVOY: Yes, I do. Are you passing the 
19 witness? 
20 MS. HANKS: Yes. 
21 EXAMINATION 
22 BY MR. DEVOY: 
23 

24 24 

25 about is here's my view of this golf course. What 25 

Q. Mr. MacDonald, good afternoon. We met 
earlier. I'm Shane Malek's attorney. I just have a 
few cleanup questions based on some things that 
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1 arose. I'll try to keep it short. 
2 A. Good. 
3 Q. Turn to 6 which you previously 
4 reviewed. 
5 A. I remember it. 
6 Q. You had previously testified that you 
7 don't know why there was delay in the recording. 
8 Do you know why there was a delay 
9 in the recording? 

10 A. Maybe Michael Doiron. 
11 Q. Do you know if Paul Bykowski would know 
12 anything about that? 
13 A. He might. 
14 Q. Do you know of any other people that 
15 might have information in the delay in the 
16 recording? 
17 A. Probably the title officer, but I'm not 
18 sure. 
19 Q. And that's it? 
20 A. I wouldn't know who else would. Shane 
21 might. 
22 Q. Now, turning to Exhibit 4 which is 
23 the --
24 A. Right. 
25 Q. -- the amendment to the escrow 
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1 instructions. You had testified that the funds 
2 released pursuant to this amendment were used to 
3 reimburse people, would help subdivide the property? 
4 A. I suspect that. I don't know that for 
5 

6 

7 

8 

9 

10 

11 

12 

13 

sure. 
Q. You believe that is how the funds were 

spent, correct? 
A. Correct. 
Q. Are you familiar with the steps taken 

to subdivide the property? 
A. Vaguely. I know roughly what the 

procedure is. They change from time to time. I 
don't do that but ... 

Q. Do you know the name of any of the 
vendors that might have been used to subdivide the 

16 property? 

14 

15 

17 

18 

19 

20 

21 

A. No. 
Q. Are you aware of how any of these funds 

were used to reimburse those vendors, if any? 
A. No. 
Q. Other than Michael Doiron, Paul 

22 Bykowski, do you know of any people that might have 

Page 163 

1 accountant, comptroller may have known that when he 
2 was here, but he's gone. 
3 Q. When you say he's gone, can you be more 
4 specific? 
5 A. He moved. 
6 Q. Okay. And what was his name? 
7 A. Good question. Shoot. I don't 
8 remember his name now. Sorry. Just escapes me. 
9 Q. If you don't recall it right now, are 

1 o there documents that we could potentially request in 
11 the course --
12 A. Paul. Or Paul would probably be the 
13 one that would know that anyway. He would have 
14 authorized the expenditures. 
15 Q. Do you know of any other documents that 
16 would show how the 40,000 dollars released from 
17 escrow were spend to reimburse vendors? 
18 A. No. 
19 Q. And then I just want to finish up with 
20 a few questions about the 598 Lairmont. 
21 Did you individually try to 
22 purchase 598 Lairmont from the HOA sale? 
23 A. I don't believe so. 
24 Q. Do you recall if you tried to purchase 
25 it through any companies that you owned either 
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1 partially or wholly? 
2 A. 598 is Malek's lot? 
3 Q. One of them. 
4 A. Oh, okay. No. I don't believe I did. 
5 I was approached to do that, but I don't know that I 
6 did. 
7 

8 

9 

10 

11 

12 

13 

14 

15 

Q. Do you recall who approached you to do 
that? 

A. No. May have been Michael, but I'm not 
sure. 

Q. Have you ever attempted to purchase any 
other lots in MacDonald Highlands from an HOA 
auction? 

A. Not sure. Don't know that I did. 
Q. Do you know of any records regarding 

16 your attempts or potential attempts to purchase lots 
17 from within MacDonald Highlands from an HOA auction? 
18 

19 

20 

21 

22 

A. Vacant lots? 
Q. 
A. 
Q. 
A. 

Yes. 
I don't think I did. 
Okay. 
I don't think I did. 

23 information about the reimbursement of these vendors 23 MR. DEVOY: I don't believe I have any further 
questions then. 24 from the released funds? 24 

25 A. Not any longer. I mean our bookkeeper, 25 Ill/ 
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1 EXAMINATION 
2 BY MR. GUNNERSON: 
3 Q. Two quick questions for you. First of 
4 all, you originally had stated, I believe, something 
5 to the effect of that when talking about the cone of 
6 vision and the old lot lines for the Malek property, 
7 that you had assumed that the code of vision being 
8 enforced on Malek's side property, that was just an 
9 assumption? You don't know for sure, correct? 

10 A. No. It would be pointless to do it to 
11 be honest. 
12 Q. So that was never a question that was 
13 discussed or considered by you and the Design Review 
14 Committee, correct? 
15 A. Not that I recall, no. 
16 Q. And, in fact, Paul may have had a 
17 different opinion on that; is that correct? 
18 A. He may have. 
19 Q. And he may have sought legal counsel to 
20 decide whether or not that was required or not? 
21 A. Certainly possible. 
22 Q. And as far as you stated previously, 
23 the setbacks never get changed, who would know 
24 better if setbacks have ever been changed? 
25 A. Paul would. 
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1 Q. So when you said it's not typically 
2 what you do, what you're saying is that whether a 
3 setback did or did not get changed, that's probably 
4 a question for Paul; is that correct? 
5 A. Definitely. 
6 MR. GUNNERSON: I have no further questions. 
7 MS. HANKS: I'm just going to attach this as 
8 the last exhibit. But what I'm going to do is, I'm 
9 taking out these extra lines that were going to 

10 start the next property. So we'll just limit it to 
11 the 590 Lairmont and just so we have an 
12 understanding of what we were talking about when we 
13 were talking about the rear cone of vision. 
14 (Exhibit 8 1narked.) 
15 (Whereupon the deposition was 
16 concluded at 1:55 p.m.) 
17 
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do hereby certify and declare under penalty of 
perjury the within and foregoing transcription to be 
my testimony in said action, that I have read, 
corrected, and do hereby affix my signature to said 
transcript this day of, 2015. 

RICHARD C. MACDONALD 
Deponent 

REPORTER'S CERTIFICATE 

STATE OF NEVADA } 
} 

COUNTY OF CLARK ) 
ss. 

Page 168 

I, Angela Campagna, a certified court 
6 reporter in Clark County, State of Nevada, do hereby 

certify: 
7 That I reported the taking of the 

deposition of the witness, RICHARD C. MACDONALD, on 
8 Monday, February 2, 2015, commencing at the hour of 

9:50 a.m. 
9 That prior to being examined, the 

witness was by me first duly sworn to testify to the 
10 truth, the whole truth, and nothing but the truth. 

That I thereafter transcribed my said 
11 shorthand notes into typewriting and that the 

typewritten transcript of said deposition is a 
complete, true, and accurate transcription of 
shorthand notes taken down at said time. 

12 

13 I further certify that I am not a 
relative or employee of an attorney or counsel of 

14 any of the parties, nor a relative or employee of 
any attorney or counsel involved in said action1 nor 

15 a person financially interested in said action. 
IN WITNESS WHEREOF, I have 

16 hereunto set my hand in my office in the County of 
Clark, State of Nevada, this 9th day of February 
2015. 17 

18 

19 

20 

21 

22 

23 

24 

25 

ANGELA CAMPAGNA, CCR #495 

Depo International (42) Pages 165 - 168 
(702) 386-9322 or (800) 982-3299 I www.depointernational.com 

APP00159 



 
 

Case No. 69399 c/w 70478 
 

IN THE SUPREME COURT OF NEVADA 
 

FREDERIC AND BARBARA 
ROSENBERG LIVING TRUST, 
Appellant/Cross-Respondent, 
 
vs. 
 
MACDONALD HIGHLANDS 
REALTY, LLC, a Nevada Limited 
Liability Company; MICHAEL 
DOIRON, an Individual; and FHP 
VENTURES, a Nevada Limited 
Partnership, 
Respondent/Cross-Appellants. 
 
 
FREDERIC AND BARBARA 
ROSENBERG LIVING TRUST, 
                                Appellant, 
vs. 
 
SHAHIN SHANE MALEK, 

Respondent. 

   
 

   
   

 
APPEAL 

 
from the Eighth Judicial District Court, Clark County 

The Honorable KENNETH CORY, District Judge 
District Court Case No. District Court Case No. A-13-689113-C  

 
 

JOINT APPENDIX VOLUME 2 
 
 

Respectfully submitted by: 
 

JACQUELINE A. GILBERT, ESQ.     KAREN HANKS, ESQ. 
Nevada Bar No. 10593     Nevada Bar No. 9578 
 

KIM GILBERT EBRON 
7625 Dean Martin Drive, Suite 110 

Las Vegas, NV 89139 
Telephone: (702) 485-3300 
Facsimile: (702) 485-3301 

Attorneys for Frederic and Barbara Rosenberg Living Trust 
 
 

 

Electronically Filed
Oct 12 2016 11:49 a.m.
Elizabeth A. Brown
Clerk of Supreme Court

Docket 69399   Document 2016-31799



 
 

ALPHABETICAL INDEX 
 

Vol. Tab 
Date 

Filed 
Document 

Bates 

Number 

1 5 10/29/13 Affidavit of Service -  Michael Doiron JA_0031 

1 3 10/24/13 Affidavit of Service -  Shahin Shane Malek JA_0025 

1 2 10/24/13 Affidavit of Service - BAC Home Loans 
Servicing, LP JA_0022 

1 16 1/16/15 Affidavit of Service – Foothill Partners JA_0114 

1 15 1/16/15 Affidavit of Service – Foothills at MacDonald 
Ranch Master Association JA_0112 

1 14 1/16/15 Affidavit of Service – Paul Bykowski JA_0110 

1 4 10/24/13 Affidavit of Service - Real Properties 
Management Group, Inc. JA_0028 

1 13 1/12/15 Amended Complaint JA_0089 

2/3 22 4/16/15 Appendix of Exhibits to Motion for Summary 
Judgment JA_0229 

8/9/
10/1

1 
37 6/22/15 

Appendix of Exhibits to Opposition to 
Motion to Amend Complaint to Conform to 
Evidence 

JA_1646 

1 6 12/30/13 Bank of America N. A.’s Answer to 
Plaintiff’s Complaint JA_0034 

12 42 7/28/15 Bank of America N.A.’s Answer to First 
Amended Complaint JA_2439 

8 34 6/19/15 
Bank of America N.A.’s Opposition to 
Motion to Amend to Conform to Evidence 
and Countermotion for Dismissal 

JA_1620 

1 1 9/23/13 Complaint  JA_0001 

7 30 5/11/15 Errata to Motion for Summary Judgment JA_1497 



 
 

12 44 8/13/15 

Findings of Fact and Conclusions of Law, and 
Judgement Regarding MacDonald Highlands 
Realty, Michael Doiron, and FHP Ventures’ 
Motion for Summary Judgment 

JA_2476 

1 11 3/20/14 
Frederic and Barbara Rosenberg Living 
Trust’s Answer to Shahin Shane Malek’s 
Counterclaim 

JA_0081 

1 19 4/16/15 
Frederic and Barbara Rosenberg Living 
Trust’s Motion for Summary Judgment 
Against Shahin Shane Malek 

JA_0139 

6 25 5/4/15 

Frederic and Barbara Rosenberg Living 
Trust’s Opposition to MacDonald Realty, 
Michael Dorion, and FHP Ventures’ Motion 
for Summary Judgment 

JA_1124 

6/7 26 5/4/15 
Frederic and Barbara Rosenberg Living 
Trust’s Opposition to Shahin Shane Malek’s 
Motion for Summary Judgment 

JA_1215 

7 29 5/11/15 
Frederic and Barbara Rosenberg Living 
Trust’s Reply to Malek’s Opposition to 
Motion for Summary Judgment 

JA_1486 

7 27 5/4/15 
Frederic and Barbara Rosenberg Living 
Trust’s Response to Malek’s Statement of 
Undisputed Facts 

JA_1369 

1 9 1/28/14 MacDonald Highland Reality’s Answer to 
Plaintiff’s Complaint JA_0060 

1 18 2/2/15 MacDonald Highland’s and Michael 
Doriron’s Answer to Amended Complaint  JA_0126 

1 20 4/16/15 MacDonald Highlands Motion for Summary 
Judgment JA_0175 

13 55 12/11/15 
MacDonald Highlands Realty, LLC, Michael 
Doiron and FHP Ventures Notice of Cross- 
Appeal 

JA_2805 



 
 

8 35 6/22/15 MacDonald Highlands’ Opposition to Motion 
to Amend Complaint to Conform to Evidence JA_1627 

12/1
3 47 9/2/15 Motion for Attorney’s Fees and Costs JA_2526 

7/8 33 6/3/15 Motion to Amend Complaint to Conform to 
Evidence JA_1553 

13 54 12/9/15 Notice of Appeal JA_2801 

13 62 5/23/16 Notice of Appeal JA_2854 

12 45 8/13/15 Notice of Entry of Findings of Fact, 
Conclusions of Law and Judgement JA_2489 

13 57 1/20/16 Notice of Entry of Order JA_2817 

1 8 1/13/14 
Notice of Entry of Order Dismissing 
Dragonridge Golf Club, Inc. and MacDonald 
Properties, LTD. 

JA_0055 

13 51 11/10/15 
Notice of Entry of Order Granting (1) Motion 
for Attorney’s Fees and Costs (2) Motion to 
Re- Tax Costs 

JA_2778 

13 52 11/10/15 Notice of Entry of Order Granting Motion for 
Certification  JA_2784 

12 46 8/20/15 Notice of Entry of Order on Malek’s Motion 
for Summary Judgment JA_2504 

13 61 5/18/16 Notice of Entry of Order Stipulation and 
Order JA_2846 

13 59 3/18/16 
Notice of Entry of Order Stipulation and 
Order to Dismiss Bank of America N.A. with 
Prejudice 

JA_2833 

6 24 4/22/15 
Notice of Voluntary Dismissal of Bykowski 
and Foothills at MacDonald Ranch Master 
Association 

JA_1120 

1 12 4/29/14 Notice of Voluntary Dismissal of Realty 
Property Management Group JA_0086 



 
 

13 49 10/23/15 Opposition to Malek’s Motion for Attorney’s 
Fees and Costs JA_2763 

12 41 7/23/15 Order Denying Motion for Summary 
Judgment JA_2432 

13 50 11/10/15 Order Granting (1) Motion for Attorney’s 
Fees and Costs (2) Motion to Re- Tax Costs JA_2774 

1 7 1/10/14 
Order Granting in Part DRFH Ventures, LLC; 
Dragonridge Golf Club, Inc. and MacDonald 
Properties, LTD. 

JA_0052 

13 56 1/13/16 

Order on Shahin Shane Malek’s Motion for 
Attorney’s Fees and Costs and Frederic and 
Barbara Rosenberg Living Trust’s Motion to 
Re-Tax Costs 

JA_2809 

12 43 8/13/15 

Proposed Order, Findings of Fact and 
Conclusions of Law, and Judgement on 
Shahin Shane Malek’s Motion for Summary 
Judgment 

JA_2457 

14 65 7/15/15 Recorder’s Transcript Re: Status Check: 
Reset Trial Date JA_2970 

14 67 12/1/15 
Recorders Transcript Re: Shahin Shane 
Malek’s Motion for Attorney’s Fees and 
Costs  

JA_3048 

7 32 5/12/15 
Reply in Support of MacDonald Realty, 
Michael Dorion, and FHP Ventures’ Motion 
for Summary Judgment 

JA_1539 

12 38 6/29/15 
Reply to Bank of America N.A.’s Opposition 
to Motion to Amend Complaint to Conform 
on Evidence 

JA_2404 

7 31 5/12/15 Reply to Opposition to Malek’s Motion for 
Summary Judgment JA_1517 

12 39 6/29/15 Reply to Opposition to Motion to Amend 
Complaint to Conform on Evidence JA_2413 



 
 

12 40 6/29/15 
Reply to Shahin Shane Malek’s Opposition to 
Motion to Amend Complaint to Conform to 
Evidence 

JA_2423 

1 21 4/16/15 Shahin Shane Malek Motion for Summary 
Judgment JA_0198 

1 10 2/20/14 Shahin Shane Malek’s Answer and 
Counterclaim JA_0072 

1 17 1/27/15 Shahin Shane Malek’s Answer to Amended 
Complaint and Counterclaim JA_0116 

13 48 9/9/15 Shahin Shane Malek’s Motion for Attorney’s 
Fees and Costs JA_2684 

7 28 5/5/15 Shahin Shane Malek’s Opposition to Motion 
for Summary Judgment JA_1416 

8 36 6/22/15 Shahin Shane Malek’s Opposition to Motion 
to Amend Complaint to Conform to Evidence JA_1636 

13 53 11/19/15 Shahin Shane Malek’s Reply in Support of 
Motion for Attorney’s Fees and Costs JA_2790 

4/5/
6 23 4/16/15 

Shahin Shane Malek’s Statement of 
Undisputed Material Facts in Support of 
Motion for Summary Judgment  

JA_0630 

13 60 5/17/16 Stipulation and Order for Dismissal of 
Counterclaim without Prejudice JA_2841 

13 58 3/10/16 Stipulation and Order to Dismiss Bank of 
America N.A. with Prejudice JA_2828 

13/1
4 63 4/8/15 Transcript Re. FHP Ventures’ Motion to 

Dismiss Amended Complaint JA_2858 

14 64 6/10/15 Transcript Re. Status Check: Reset Trial Date 
Motion for Summary Judgment JA_2898 



 
 

14 66 10/22/15 

Transcript Re: Shahin Shane Malek’s Motion 
for Attorney’s Fees and Costs; MacDonald 
Highlands Realty, LLC, and FHP Ventures 
Motion for Attorney’s Fees and Costs; 
Motion to Re-Tax and Settle Memorandum of 
Costs and Disbursements  

JA_2994 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 
 

CHRONOLOGICAL INDEX 
 

Vol. Tab 
Date 

Filed 
Document 

Bates 

Number 

1 1 9/23/13 Complaint  JA_0001 

1 2 10/24/13 Affidavit of Service - BAC Home Loans 
Servicing, LP JA_0022 

1 3 10/24/13 Affidavit of Service -  Shahin Shane Malek JA_0025 

1 4 10/24/13 Affidavit of Service - Real Properties 
Management Group, Inc. JA_0028 

1 5 10/29/13 Affidavit of Service -  Michael Doiron JA_0031 

1 6 12/30/13 Bank of America N. A.’s Answer to 
Plaintiff’s Complaint JA_0034 

1 7 1/10/14 
Order Granting in Part DRFH Ventures, LLC; 
Dragonridge Golf Club, Inc. and MacDonald 
Properties, LTD. 

JA_0052 

1 8 1/13/14 
Notice of Entry of Order Dismissing 
Dragonridge Golf Club, Inc. and MacDonald 
Properties, LTD. 

JA_0055 

1 9 1/28/14 MacDonald Highland Reality’s Answer to 
Plaintiff’s Complaint JA_0060 

1 10 2/20/14 Shahin Shane Malek’s Answer and 
Counterclaim JA_0072 

1 11 3/20/14 
Frederic and Barbara Rosenberg Living 
Trust’s Answer to Shahin Shane Malek’s 
Counterclaim 

JA_0081 

1 12 4/29/14 Notice of Voluntary Dismissal of Realty 
Property Management Group JA_0086 

1 13 1/12/15 Amended Complaint JA_0089 

1 14 1/16/15 Affidavit of Service – Paul Bykowski JA_0110 



 
 

1 15 1/16/15 Affidavit of Service – Foothills at MacDonald 
Ranch Master Association JA_0112 

1 16 1/16/15 Affidavit of Service – Foothill Partners JA_0114 

1 17 1/27/15 Shahin Shane Malek’s Answer to Amended 
Complaint and Counterclaim JA_0116 

1 18 2/2/15 MacDonald Highland’s and Michael 
Doriron’s Answer to Amended Complaint  JA_0126 

1 19 4/16/15 
Frederic and Barbara Rosenberg Living 
Trust’s Motion for Summary Judgment 
Against Shahin Shane Malek 

JA_0139 

1 20 4/16/15 MacDonald Highlands Motion for Summary 
Judgment JA_0175 

1 21 4/16/15 Shahin Shane Malek Motion for Summary 
Judgment JA_0198 

2/3 22 4/16/15 Appendix of Exhibits to Motion for Summary 
Judgment JA_0229 

4/5/6 23 4/16/15 
Shahin Shane Malek’s Statement of 
Undisputed Material Facts in Support of 
Motion for Summary Judgment  

JA_0630 

6 24 4/22/15 
Notice of Voluntary Dismissal of Bykowski 
and Foothills at MacDonald Ranch Master 
Association 

JA_1120 

6 25 5/4/15 

Frederic and Barbara Rosenberg Living 
Trust’s Opposition to MacDonald Realty, 
Michael Dorion, and FHP Ventures’ Motion 
for Summary Judgment 

JA_1124 

6/7 26 5/4/15 
Frederic and Barbara Rosenberg Living 
Trust’s Opposition to Shahin Shane Malek’s 
Motion for Summary Judgment 

JA_1215 



 
 

7 27 5/4/15 
Frederic and Barbara Rosenberg Living 
Trust’s Response to Malek’s Statement of 
Undisputed Facts 

JA_1369 

7 28 5/5/15 Shahin Shane Malek’s Opposition to Motion 
for Summary Judgment JA_1416 

7 29 5/11/15 
Frederic and Barbara Rosenberg Living 
Trust’s Reply to Malek’s Opposition to 
Motion for Summary Judgment 

JA_1486 

7 30 5/11/15 Errata to Motion for Summary Judgment JA_1497 

7 31 5/12/15 Reply to Opposition to Malek’s Motion for 
Summary Judgment JA_1517 

7 32 5/12/15 
Reply in Support of MacDonald Realty, 
Michael Dorion, and FHP Ventures’ Motion 
for Summary Judgment 

JA_1539 

7/8 33 6/3/15 Motion to Amend Complaint to Conform to 
Evidence JA_1553 

8 34 6/19/15 
Bank of America N.A.’s Opposition to 
Motion to Amend to Conform to Evidence 
and Countermotion for Dismissal 

JA_1620 

8 35 6/22/15 MacDonald Highlands’ Opposition to Motion 
to Amend Complaint to Conform to Evidence JA_1627 

8 36 6/22/15 Shahin Shane Malek’s Opposition to Motion 
to Amend Complaint to Conform to Evidence JA_1636 

8/9/10/11 37 6/22/15 
Appendix of Exhibits to Opposition to 
Motion to Amend Complaint to Conform to 
Evidence 

JA_1646 

12 38 6/29/15 
Reply to Bank of America N.A.’s Opposition 
to Motion to Amend Complaint to Conform 
on Evidence 

JA_2404 

12 39 6/29/15 Reply to Opposition to Motion to Amend 
Complaint to Conform on Evidence JA_2413 



 
 

12 40 6/29/15 
Reply to Shahin Shane Malek’s Opposition to 
Motion to Amend Complaint to Conform to 
Evidence 

JA_2423 

12 41 7/23/15 Order Denying Motion for Summary 
Judgment JA_2432 

12 42 7/28/15 Bank of America N.A.’s Answer to First 
Amended Complaint JA_2439 

12 43 8/13/15 

Proposed Order, Findings of Fact and 
Conclusions of Law, and Judgement on 
Shahin Shane Malek’s Motion for Summary 
Judgment 

JA_2457 

12 44 8/13/15 

Findings of Fact and Conclusions of Law, and 
Judgement Regarding MacDonald Highlands 
Realty, Michael Doiron, and FHP Ventures’ 
Motion for Summary Judgment 

JA_2476 

12 45 8/13/15 Notice of Entry of Findings of Fact, 
Conclusions of Law and Judgement JA_2489 

12 46 8/20/15 Notice of Entry of Order on Malek’s Motion 
for Summary Judgment JA_2504 

12/13 47 9/2/15 Motion for Attorney’s Fees and Costs JA_2526 

13 48 9/9/15 Shahin Shane Malek’s Motion for Attorney’s 
Fees and Costs JA_2684 

13 49 10/23/15 Opposition to Malek’s Motion for Attorney’s 
Fees and Costs JA_2763 

13 50 11/10/15 Order Granting (1) Motion for Attorney’s 
Fees and Costs (2) Motion to Re- Tax Costs JA_2774 

13 51 11/10/15 
Notice of Entry of Order Granting (1) Motion 
for Attorney’s Fees and Costs (2) Motion to 
Re- Tax Costs 

JA_2778 

13 52 11/10/15 Notice of Entry of Order Granting Motion for 
Certification  JA_2784 



 
 

13 53 11/19/15 Shahin Shane Malek’s Reply in Support of 
Motion for Attorney’s Fees and Costs JA_2790 

13 54 12/9/15 Notice of Appeal JA_2801 

13 55 12/11/15 
MacDonald Highlands Realty, LLC, Michael 
Doiron and FHP Ventures Notice of Cross- 
Appeal 

JA_2805 

13 56 1/13/16 

Order on Shahin Shane Malek’s Motion for 
Attorney’s Fees and Costs and Frederic and 
Barbara Rosenberg Living Trust’s Motion to 
Re-Tax Costs 

JA_2809 

13 57 1/20/16 Notice of Entry of Order JA_2817 

13 58 3/10/16 Stipulation and Order to Dismiss Bank of 
America N.A. with Prejudice JA_2828 

13 59 3/18/16 
Notice of Entry of Order Stipulation and 
Order to Dismiss Bank of America N.A. with 
Prejudice 

JA_2833 

13 60 5/17/16 Stipulation and Order for Dismissal of 
Counterclaim without Prejudice JA_2841 

13 61 5/18/16 Notice of Entry of Order Stipulation and 
Order JA_2846 

13 62 5/23/16 Notice of Appeal JA_2854 

13/14 63 4/8/15 Transcript Re. FHP Ventures’ Motion to 
Dismiss Amended Complaint JA_2858 

14 64 6/10/15 Transcript Re. Status Check: Reset Trial Date 
Motion for Summary Judgment JA_2898 

14 65 7/15/15 Recorder’s Transcript Re: Status Check: 
Reset Trial Date JA_2970 



 
 

14 66 10/22/15 

Transcript Re: Shahin Shane Malek’s Motion 
for Attorney’s Fees and Costs; MacDonald 
Highlands Realty, LLC, and FHP Ventures 
Motion for Attorney’s Fees and Costs; 
Motion to Re-Tax and Settle Memorandum of 
Costs and Disbursements  

JA_2994 

14 67 12/1/15 
Recorders Transcript Re: Shahin Shane 
Malek’s Motion for Attorney’s Fees and 
Costs  

JA_3048 
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JA_0230

1 J. RANDALL JONES, ESQ. (#1927) 
r.jones@,kempjones.com 

2 SPENC'BRH. GUNNERSON, ESQ. (#8810) 
s. gunnerson(a),kempj ones. com 

3 KEMP, JON'ES & COULTHARD, LLP 
3800 Howard Hughes Parkway, 17th Flr. 

4 Las Vegas, Nevada 89169 
Telephone: (702) 385-6000 

5 Facsimile: (702) 385-6001 
Attorneys for Defendants 

6 MacDonald Highlands Realty, LLC, 
Michael Doiron, Paul Bykowski, and 

7 FHP Ventures, A Nevada Limited Partnership 

8 

9 

10 

DISTRICT COURT 

CLARK COUNTY, NEV ADA 

Electronically Filed 
04/16/2015 02:38:29 PM 

' 

~j·~'"-
CLERK OF THE COURT 

THE FREDRIC AND BARBARA 
l l ROSENBERG LIVING TRUST, 

Case No.: A-13-689113-C 
Dept. No.: I 

Plaintiff, 
APPENDIX OF EXHIBITS TO MOTION 
FOR SUMMARY JUDGMENT 

BANK OF AMERICA, N.A.; BAC HOME 
LOANS SERVICING, LP, a foreign limited 
partnership; MACDONALD HIGHLANDS 
REAL TY, LLC, a Nevada limited liability 
company; MICHAEL DOIRON, an 
individual; SHAHIN SHANE MALEK, an 
individual; PAUL BYKOWSKI, an 
individual; THE FOOTHILLS AT 
MACDONALD RANCH MASTER 

19 ASSOCIATION, a Nevada limited liability 
company; THE FOOTHILLS PARTNERS, 

20 a Nevada limited partnership; DOES I 
through X, inclusive; ROE 

21 CORPORATIONS I through X, inclusive, 

Defendants. 22 

23 

24 

25 

26 

27 

28 

Exhibit Documen t 
No. 

A Deposition of Barbara Rosenber g 

B Letter of Intent and associated do cum en ts 

C E-mail from Kelli Barrington dat ed February 26, 2013 

D E-mail from Barbara Rosenberg dated March 6, 2013 

Bates No. 

APPOOOO 1-7 5 

APP00076-86 

APP00087-88 

APP00089-90 



JA_0231

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

E E-mail from Kelli Barrington dated March 7, 2013 APP00091-92 

F E-mail from Siobhan McGill dated March 13, 2013 APP00093-94 

G Residential Purchase Agreement APP00095-106 

H Real Estate Purchase Addendu1n APPOO 107-109 

I E-mail from Siobhan McGill to Rosenberg dated APPOO 110-111 
March 27, 2013 

J Real Estate Purchase Addendum No. 4 APPOOl 12-114 

K Zoning Classifications and Land Use Disclosure APPOOl 15-116 

L Deposition Transcript of Richard MacDonald APPOOl 17-159 

M Deposition Transcript of Scott Dugan APP00160-220 

N Expert report of Scott Dugan APP00221-298 

0 Deposition Transcript of Michael Tassi APP00299-315 

p Deposition of Michael Doiron, Volume II APP00316-332 

Q City of Henderson Community Development Staff APP00333-345 
Report 

R Grant, Bargain, and Sale Deed APP00346-348 

s Deposition Transcript of Paul Bykowski APP00349-397 

DATED this { fo (];.day of April, 2015. 

Respectfully s b 

,. nda on , sq. (#1927) 
~pencer H. Gunnerson, Esq. (#8810) 
KEMP, JONES & COULTHARD, LLP 
3 800 Howard Hughes Parkway 
Seventeenth Floor 
Las Vegas, Nevada 89169 
Attorneys for Defendants MacDonald Highlands 
Realty, LLC, Michael Doiron, Paul Bykowski, and 
FHP Ventures, a Nevada Limited Partnership 
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JA_0232

1 

2 

CERTIFICATE OF SERVICE 
. 11 ~ . 

I hereby certrfy that on the f ({ day of April, 2015, pursuant to NRCP 5(b ), I e-
1 

3 served via the Eighth Judicial District Court electronic service system the foregoing 

4 APPENDIX OF EXHIBITS TO MOTION FOR SUMMARY JUDGMENT to all parties 

5 on the e-service list. 

6 

7 

8 

9 

10 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

-·1 

\,}'~1/) 1 uii "· 1 L1c1~;~u,· 
An employee of Kemp, Jone ard 
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EXHIBIT A 

APP00001 
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1 
2 

3 

4 

5 

6 
7 

8 

9 

10 

11 
12 
13 

14 

15 
16 

17 

18 

19 
20 
21 
22 
23 
24 
25 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE FREDRIC AND BARBARA ) 
ROSENBERG LIVING TRUST, ) 

) 

Plaintiff, ) 
) No. A-13-689113-C 

vs. ) Dept. No. I 
) 

BANK OF AMERICA, N .A.; ) 
BAC HOME LOANS SERVICES, ) 
LP, a foreign limited ) 
partnership; DRAGONRIDGE ) 
PROPERTIES, LLC; ) 
DRAGONRIDGE GOLF CLUB, ) 
INC. , a Nevada ) 
corporation; MACDONALD ) 
PROPERTIES, LTD., a ) 
Nevada corporation; ) 
MACDONALD HIGHLANDS ) 
REALTY, LLC, a Nevada ) 
limited liability ) 
company; MICHAEL DOIRON, ) 
an individual; SHAHIN ) 
SHANE MALEK, an ) 
individual; REAL ) 
PROPERTIES MANAGEMENT ) 
GROUP, INC., a Nevada ) 
corporation; DOES I ) 
through X; and ROE ) 
CORPORATIONS I through ) 
X, inclusive, ) 

I 
Defendants. } 

--~~~.~-~~-~-~~~-----) 

DEPOSITION OF BARBARA ROSENBERG 

Taken on Monday, December 8, 2014 
By a Certified Court Reporter 

At 1:04 p.m. 
At Akerman, LLP 

1160 Town Center Drive, Suite 330 
Las Vegas, Nevada 

Reported By: Cindy Huebner, CCR 806 

APPEARANCES: 

For the Plaintiffs: 

DIANA S. CLINE, ESQ. 
MELISSA BARISHMAN 
Howard Kim & Associates 
1055 Whitney Ranch Drive 
Suite 110 
Henderson, NV 89014 

For Bank of America and BAC Home Loans: 

NATALIE WINSLOW, ESQ. 
Akerman, LLP 
1160 Town Center Drive 
Suite 330 
Las Vegas, NV 89144 
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6 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

1 
2 

3 

4 

5 
6 
7 

8 

9 

10 
11 

12 
13 
14 

15 
For Michael Doiron and MacDonald Highlands Realty: 

SPENCER H. GUNNERSON, ESQ. and 
IAN MCGINN, ESQ. 
Kemp, Jones & Coulthard 
2800 Howard Hughes Parkway 
Las Vegas, NV 89169 

For Shahin Shane Malek: 

... 

JAY DEVOI, ESQ. 
The Firm 
200 East Charleston Boulevard 
Las Vegas, NV 89104 

16 

17 

18 

19 

1

20 

21 

22 

23 
24 

25 

CSR ASSOCIATES 
LAS VEGAS, NEVADA 

INDEX OF EXAMINATIONS 

EXAMINATIONS 

BY MR. GUNNERSON 

BY MS. WINSLOW 

BY MR. DEVOI 

BY MR. GUNNERSON 

BY MS. CLINE 

BY MS. WINSLOW 

BY MR. GUNNERSON 

BY MS. CLINE 

INDEX OF EXHIBITS 

NO. DESCRIPTION 

A. 2-19-13 email 

B. 3/13/13 email chain 

C. 2/20/13 email 
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(Court reporter's opening statement was waived.) 

* * * * * 
(Witness sworn.) 

WHEREUPON: 

BARBARA ROSENBERG 

having been first duly sworn, was 

examined and testified as follows: 

EXAMINATION 

BY MR. GUNNERSON: 

Q. Good afternoon. My name is Spencer 

Gunnerson. I am an attorney with Kemp, Jones & 

Coulthard, and we represent Michael Doiron and 

MacDonald Highlands Realty Company. 

We are here pursuant to a notice to 

take your deposition to discuss the issue of the 

cases regarding the Rosenberg Trust versus 

Malek. 

A. 

Q. 

Does that all sound familiar to you? 

It does. 

Could you please start by stating your 

full name and spell your last name for the 

record? 

A. 

Q. 

Barbara Rosenberg, R-0-S-E-N-B-E-R-G. 

And what is your current address? 
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A. 709 Via la Cuesta, Palos Verdes 

Estates, California, 90274. 

Q. And as far as it pertains to the 

Fredric and Barbara Rosenberg Trust, what is 

your role in that trust? 

A. I am a trustee. 

Q. Have you ever been asked to testify on 

behalf of the trust previously? 

A. No. 

Q. Have you ever had your deposition 

taken before? 

A. Yes. 

Q. About how many occasions have you had 

your deposition taken? 

A. One. 

Q. What was the purpose of your 

deposition in that case -- that was a poorly 

worded question. 

What was that case concerning in which 

your deposition was taken? 

A. It was concerning a problem we had 

with an investment adviser. 

Q. And in what capacity were you 

testifying? 

A. We were alleging fraud and we were 

discussing the allegation. 

Q. 

A. 

Q. 

A. 

Monica. 

Q. 

filed? 

Where was that litigation? 

In California. 

What city? 

The depo actually took place in Santa 

And was that where the case had been 

A. The case was filed in Los Angeles. 

Q. Do you remember the names of the 

parties in that case, the main names of the 

parties of the case? 

A. You mean the person we were --

Q. The name of the person who was suing 

and the name of the parties who were defending. 

A. Barbara and Fredric Rosenberg were 

suing and Robert Abbasi was the defendant. 

Q. As you have had your deposition taken 

before, this isn't going to be entirely new. 

However, I would like to remind you of a handful 

of things as we proceed with this deposition. 

First of all, as you will recall, this 

is the same oath you would be given in a 

courtroom and with it carries the same weight 

and concerns if you not be truthful. Do you 
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understand that? 

A. 

Q. 

A. 

Q. 

Yes. 

Are you on any medication currently? 

No. 

Is there any reason why you cannot 

present your most truthful testimony today? 

A. None. 

Q. Obviously if you need a break, just 

let us know. What I would ask is that if there 

is a question pending that you first answer the 

question before you take the break. Is that 

fair? 

A. Yes. 

Q. If you don't understand any of my 

questions, please don't hesitate to ask and I 

will try to rephrase it or ask it in a more 

intelligible way. I hate to say this, but there 

will probably be a few. It tends to happen when 

I ask questions. If you don't understand it, 

please let me know. 

A. Understood. 

Q. Also, you have been doing a great job 

so far. When I ask you a question, if you would 

answer audibly with a yes or no. Uh-huh's or 
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A. No. That was a while ago. 

Q. Were there any other documents you 

could think of that you reviewed in preparation 

for your deposition today? 

A. No. 

Q. Other than conversations with your 

attorney -- actually, I will ask you. 

You said you spoke with your attorney. 

When did you speak with your attorney? 

A. Yesterday and today. 

Q. And for about how long did you speak 

with your attorney? 

A. About three hours yesterday, two hours 

this morning. 

Q. And then have you spoken with anyone 

else besides your attorney regarding today's 

deposition? 

A. My son, my husband. 

Q. 

A. 

Q. 

A. 

Q. 

Fredric? 

What is the name of your son? 

David. 

David Rosenberg? 

Rosenberg. 

What is the name of your husband, 

11 . . 
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difficult to understand later on in the 

transcript. Same goes with a shake of the head, 

audible responses are necessary. Is that okay? 

A. Yes. 

Q. Have you reviewed any documents in 

preparation for your deposition today? 

A. Yes. 

Q. What have you reviewed? 

A. I reviewed -- I looked at some of 

the purchase agreement for the house and I 

conferred with my lawyers. 

Q. Other than the purchase agreement, did 

you look at any other documents in preparation 

for today's deposition? 

A. 

Q. 

A. 

Q. 

No. 

Did you review the complaint? 

Just before coming here? 

In days preceding in preparation for 

the deposition. 

A. Yes. 

Q. 

A. 

You did review the complaint? 

Uh-huh. 

Q. Did you review any of your written 

discovery responses in preparation for your 

deposition today? 
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Q. What did you speak with your son about 

regarding 

A. Just the general mechanics of a 

deposition. 

Q. Did you speak about any of the 

substantive material issues in the litigation? 

A. No. 

MS. CLINE: Can you just give her more 

information on what you mean by substantive 

material issues? 

MR. GUNNERSON: That's fine. 

BY MR. GUNNERSON: 

Q. Have you spoken to anyone else besides 

your husband or your son? 

A. 

Q. 

lawyers. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 
. 

.. 

Aside from my lawyers? 

Of course. Not including your 

Not that I can think of. 

What do you do for a living? 

I am a realtor. 

How long have you been a realtor? 

About 25 years. 

And is that a realtor in California? 

Yes. 

Do you have a real estate license in 
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any other state other than California? 

A. No. 

Q. Where do you currently work as a 

real tor? 

A. I work for Coldwell Banker in Palos 

Verdes. 

Q. How long have you worked for Coldwell 

Banker? 

A. Eight years. 

Q. And where did you work before then? 

A. I worked -- I had my own brokerage for 

a while and I also worked for RE/MAX for a 

while. 

Q. 

A. 

You have been doing this a long time? 

Yeah. 

Q. Now, you said that you currently live 

at 709 Via la Cuesta? 

A. Yes. 

Q. How long have you been at that 

address? 

A. Twenty-five years. 

Q. Can you give me a little bit of a 

description of the type of house you currently 

live in? Let•s start out with its size. How 

large of a home is it? 

A. 

Q. 

A. 

Q. 

A. 

Q. 

It is about 8,000 square feet. 

How many bedrooms does it have? 

Seven. 

Does it have a pool? 

Yes. 

Is it located anywhere specific like 

on a golf course or in a golf course community? 

A. It is located adjacent to a golf 

course but not on a golf course. 

Q. Now, I know the property in question, 

which we will get to, I believe we read 

somewhere you called it renaissance as far as 

the style of home. What kind of a style home 

would you say you have at 709 Via la Cuesta? 

A. Similar. Renaissance/tuscan. 

Q. It sounds like it is a style you 

prefer; is that correct? 

A. Yes. we love that style. Yes. 

MS. CLINE: Make sure he finishes his 

question all the way. Otherwise, even though we 

normally talk that way, the court reporter can't 

take down both at the same time and it comes out 

choppy. 

THE WITNESS: Okay. 
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BY MR. GUNNERSON: 

Q. Do you own any other homes besides 

your home at Via la Cuesta and the subject 

property? 

A. Yes. 

Q. Where else do you own a home? 

A. We own Lairmont. 

Q. You are talking about 590 Lairmont in 

MacDonald Highlands? 

A. Yes. 

Q. For the purposes of this deposition, 

if I just call that the subject property, would 

that be sufficient to understand what we are 

talking about? 

A. Yes. 

Q. Other than the subject property and 

your property at Via la Cuesta, where else do 

you own a home? 

A. We own a home in Los Alamitos, 

California, we own two condos in Manhattan 

Beach, and a house in Hermosa Beach. 

MS. CLINE: Just to clarify, you are 

asking whether or not the Rosenbergs themselves 

or the Rosenberg Trust? 

MR. GUNNERSON: That's a great point. 

BY MR. GUNNERSON: 

Q. Because the Plaintiff in this case is 

the trust and yet often times the trust don't do 

things, normally people who are parties to the 

trust are the ones that do things. I will be 

better clarifying it. 

At this point, let me differentiate 

between the two. The homes and properties you 

just told me about, are those homes owned by the 

Rosenbergs themselves or by the trust? 

A. Some are owned by the trust and some 

are just by the Rosenbergs, and I really don't 

know which right now. 

Q. That's fair. 

Of the other properties you informed 

me of the Los Alamitos, the Manhattan Beach, and 

the Hermosa Beach properties, are any of those 

on golf courses? 

A. No. 

Q. When did you first begin looking for 

property in Nevada? 

A. We first started thinking about it in 

2009. 

Q. What was the reason for starting to 

think about property purchases in Nevada? 
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A. My son, David, was living in Nevada. 

He had married. It became obvious he wasn't 

going to move back to California, so we thought 

we would like to be a part of his family. 

Q. What did you do to start looking for 

property in 2009? 

A. We asked David to start looking at 

homes that he would like to live in. our first 

thought was that he buy a house since he was 

renting. After that, as it evolved, we began to 

think in terms of a family home for all of us; 

but in 2009, it was just David finding a house 

that he and Lana could live in. 

Q. Is there any certain part in Nevada 

that you started looking at homes in 2009? 

A. Henderson. 

Q. Why Henderson? 

A. David was living in Green Valley and 

when we visited him, we loved it. We loved The 

District. We loved the feeling. Just a 

beautiful place to live. 

Q. You said you started to have David 

looking for properties at first, correct? 

A. Yes. 

Q. Did you give him a certain criteria of 

what you were looking for? 

A. Initially, he was looking for 

something so our criteria didn't factor into it 

yet. 

Q. And at what point did your criteria 

factor into finding a property in Nevada? 

A. In 2012, we decided that we should 

look in terms of a joint family home. 

Q. What do you mean by a joint family 

home? 

A. A house that would be big enough to 

accommodate my husband and myself and he and his 

family where we wouldn't bump into each other 

every two minutes. 

Q. If I understand you correctly, a home 

that you could all live together but in 

different parts of the house? 

A. Exactly. 

Q. Did you start looking at that point or 

were you still having David look for a home in 

2012? 

A. No. David was looking. 

Q. Now that you were looking to be living 

with his family or them living with you or you 

living together, did you provide any comments on 

... 
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the kind of criteria, size, style, number of 

bedrooms? 

A. Yes. 

Q. Let's start one by one. What was the 

size of home you were looking for to have a 

joint family home? 

A. It had to be a large home. It had to 

have bedrooms on -- it had to be sort of a 

situation where the bedrooms were on one side 

and the other bedrooms were on the other side so 

you didn't have everybody on the same side. It 

had to be spacious enough so you wouldn't hear 

the other people all the time. It wouldn't be 

intrusive. It had to be near a golf course, as 

close as possible to the driving range because 

my husband is an avid golfer. It had to have a 

really good view, and if we could find a tuscan 

or renaissance would be fabulous. It had to be 

in a gated community. 

Q. Why did you end up looking at the 

MacDonald Highlands community? 

A. MacDonald Highlands is really the only 

development that satisfied the criteria. It is 

guard gated, it has got one of the best golf 

courses in the area, if not the best, and it had 

all the elements of what we were looking for. 

Q. Who first started looking at MacDonald 

Highlands? Was that one of your suggestions or 

is that something that came from David or it 

just kind of happened more naturally or organic 

which ended up being that is what you were 

focused on? 

A. I don't remember. 

Q. Did you look at any other homes in 

MacDonald Highlands other than the subject 

property? 

A. Yes. 

Q. How many other homes would you say you 

seriously considered in that community other 

than the subject property? 

A. One other. 

Q. Do you recall where that property was 

located? 

A. On Lairmont. 

Q. Do you recall the address by chance? 

A. I think it was 579. I am not sure, 

but I think it was 579. 

Q. And how long before you entered into 

negotiations on the subject property had you 

been looking at the property? We will call it 

. . .. 
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579 just to clarify, and I will just put on the 

record now if it is a different address, we will 

supplement that at a later time, but we will 

refer to it -- let's make it easy. I will call 

it the other Lairmont property -- never mind. 

We will call it the 579. There is too many 

properties on Lairmont. The 579 Lairmont 

property. 

How soon before the subject property 

were you interested in the 579 Lairmont 

property? 

A. 

579. 

Q. 

on 579? 

A. 

late 2012. 

Q. 

on 579? 

A. 

Q. 

We actually had made an offer on the 

Do you recall when you made that offer 

Not exactly, but it was towards in 

What happened with the offer you made 

We were negotiating the offer. 

Apparently, it was unsuccessful, 

right, because you never purchased it, correct? 

A. No. What happened was there were so 

many problems with the other house. It had been 

flooded and it had mold and tiles were falling 

21 

22 

off and there were so many really large 

structural problems that we decided it was too 

much at our advanced age to undertake. 

Q. My dad would say that is why we have 

kids, but I guess in this case, you decided then 

to walk away from the deal? You made an offer. 

Had they accepted the offer? 

A. we were in the midst of seriously 

negotiating. 

Q. There had not been an agreement signed 

at that point? 

A. No. 

Q. There was an agreement signed and you 

went through due diligence and walked away. You 

didn't even get an agreement signed because 

before it got to that point, the problems were 

just too significant? 

A. Yes. 

not accepted. 

We had made an offer. It was 

It was being negotiated. 

Q. How large of a place was that 

property? 

A. 17,500 square feet. 

Q. How many bedrooms? 

A. I don•t know. 

Q. Was it arranged in the way that you 
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had previously been discussing with certain 

rooms on one side of the house and other rooms 

on the other side of the house to allow for two 

families to live there? 

A. It sort of was -- not really. It had 

problems in that respect also because there was 

so much square footage that it didn't lend 

itself as well as 590 did. 

Q. Did the 579 Lairmont property have 

views of the golf course? 

A. Yes. 

Q. Was the home also situated then on the 

9th hole of the golf course? 

A. No. 

Q. It was a view of a different part of 

the golf course? 

A. Right. 

Q. How much did you offer for the 579 

property? 

A. 

Q. 

A. 

Q. 

I don't remember the exact amount. 

Do you remember an estimate? 

I would be guessing. 

Let's try a range. Was it more than 

$2 million? 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

exactly. 

Q. 

Yes. 

Was it more than $3 million? 

No. 

Was it more than $2.5 million? 

Yes. 

More than $2.7 million? 

That is where I don't remember 

So somewhere between $2.5 and 

$3 million? 

A. Yes. 

Q. Do you know if there were any other 

offers on the 579 property at the time you were 

attempting to purchase it? 

A. There had been an of fer prior to the 

time that we put our offer in. I don't know if 

there were any offers exactly at the same time 

that our offer was in. 

Q. You stated earlier that the 579 

property as far as its layout goes was not as 

good as the 590. 

A. Right. 

Q. Did you see any other properties at 

the MacDonald Highlands Ranch that had as good 

of layout for your purposes as the 590 property? 

A. No. 
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Q. Did you have any kind of a time frame 

in which you were attempting to have a home 

purchased by? 

A. My son's wife was going to have a 

baby, so we would have preferred if we could get 

into the house by the time the baby was born. 

Q. Congratulations. 

A. Thank you. 

Q. When was the baby born? 

A. The baby was born August 13, 2013. 

Q. So if I understand you correctly, it 

wasn't a hard deadline, but you were hoping to 

try to be in something by August 13, 2013 to 

allow David and his family to be in with the new 

baby? 

A. 

Q. 

A. 

Q. 

Yes. 

And were they in by that time? 

Yes. 

Did you have a price limit that you 

were working with while you were looking for 

homes at MacDonald Highlands Ranch? 

A. No. 

Q. You have mentioned that David was 

helping you find properties in Las Vegas. Was 

there anyone else in Las Vegas helping you look 

for properties? 

A. Yes. 

Q. Who else was helping you look for 

properties? 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Siobhan was our realtor. 

Can you spell it for the record? 

S-H-I-0-B-A-N. 

Do you remember the last name? 

McGill, I think. 

And Siobhan, she is a female, correct? 

Yes. 

It is a name unfamiliar to me. 

When did you retain her to help you 

find the property? 

A. I don't remember exactly. 

Q. Had you retained Ms. McGill prior to 

putting your offer in on the 579 property in 

2012? 

A. Yes. 

Q. was there anyone else besides David or 

Ms. McGill who was helping you find properties 

in Nevada in 2012, 2013? 

A. I don•t know. 

Q. We talked about some of the aspects of 

the new home you were looking for. Was a pool 
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one of them? 

A. Yes. 

Q. Once you hired Ms. McGill to help you 

with the properties, did David's efforts to help 

you find the property stay the same, did they 

decrease, or did they increase? 

A. Basically, he was an adjunct. He 

would look and he would pass it by Siobhan and 

Siobhan would send me things. It was sort of 

like a community effort. 

Q. When did you first become aware of the 

subject property? 

A. 590? 

Q. Yes. 

A. We had left 579. We had gone to do an 

inspection on 579. As I said, it had so many 

problems. We were driving down the street and 

David said to me this house over here is bank 

owned and was on the market last year. I said, 

David, my God, look at that house, it is our 

house. It is tuscan, it has this gorgeous 

presence, my God, it is across from the driving 

range so dad could walk right over. It has 

everything. It was like our house. I am in 

love. That was it. 

Q. 

A. 

Q. 

That would have been in late 2012? 

Yeah. 

Do you know if the 590 property was on 

the market at that time? 

A. It was not. 

Q. Do you recall if the property was open 

and available for people just to walk through? 

A. It was not. 

Q. Was it essentially complete, and this 

is going to sound hard because I know we talked 

about completing the exterior --

A. You asked if it was open for people to 

walk through. The door was unlocked but it was 

not for people to walk through. There were 

working people in the house. 

Q. That is what I am getting to. You 

beat me to it. That is exactly what I was going 
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At the time, there was construction 

going on at the 590 property? 

A. Yes. 

Q. And to what extent was there 

construction going on? Was it just framing or 

was it finishing touches? What point of the 

construction, if you recall, was going on at the 
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time you guys first became interested in 590? 

A. It was all going on inside. There was 

nothing outside that you could see. 

Q. The outside appeared completed as far 

as the building was concerned? 

A. Yes. The outside was beautiful. 

(Deposition Exhibit A marked.) 

BY MR. GUNNERSON: 

Q. I have handed you what we marked as 

Exhibit A. Does this look familiar to you? 

A. Yes. 

Q. what is this? 

A. This is me writing to my daughter, 

Debra. 

Q. If we look at this, and this was -- if 

you look down on the bottom right-hand corner, 

do you see where it says PLTF 3264, the bottom 

right-hand corner? 

A. Yes. 

Q. This indicates we received this from 

your attorney's office as one of your documents. 

A. Okay. 

Q. You are confirming that this is in 

fact one of your emails; is that correct? 

A. Yes. 

Q. The first email, at the bottom or 

towards the bottom of the page, says original 

message. Do you see that? 

A. Yes. 

Q. That says it is from David Rosenberg, 

correct? 

A. Yes. 

Q. And that is your son who we have been 

discussing, correct? 

A. Uh-huh. 

Q. It appears this was sent on 

February 19, 2013, correct? 

A. Yes. 

Q. And the subject is 590 Lairmont, the 

subject property, correct? 

A. Yes. 

Q. He appears to attach a couple website 

links. Do you see that? 

A. Yes. 

Q. Do you know what those links are? 

A. Yes. Those are virtual tours of the 

property. 

Q. Now, do you know if on February 19, 

2013 this property was being marketed for sale? 

A. I don't remember the date that they 
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put it on the market. 

Q. We will get to that later. If I told 

you, and we will go to this later, that the date 

that the property was put on MLS up for sale was 

on March 8, 2013, then this would have been 

before it, correct? 

A. Yes. 

Q. These tours, and you may not know and 

that 1 s okay, do you know as a realtor, as 

someone involved in this case, why there would 

have been virtual tours of the property on 

websites if in fact the property was not being 

marketed for sale at that time? 

A. Because the property was marketed the 

year before and actually was supposed to go to 

sale and they didn't complete the sale, so when 

Michael was doing the marketing, she did the 

property tours, so he was referencing back to 

those. 

Q. When you talk about Michael, you mean 

Michael Doiron? 

A. Yes. 

Q. These weren't tours that were done in 

connection to selling the property to you or 

other potential buyers, but previously the year 

before? 

A. They were done in an attempt to sell 

the house the year before, yeah. 

Q. And again, like you said, you told us 

that you thought the house was perfect, so your 

comment here in your email to your daughter that 

the house is nice is just going along with that, 

that you liked the property, correct? 

A. Yes. 

Q. So was David the one -- let me go 

back. 

You said you first saw the property in 

2012 and so was David attempting to do research 

on that property. How was it that he ended up 

finding these links and sending them to you? 

A. Because the property had been listed 

the year before, so you just go in and you can 

find these links and he sent them. 

Q. I guess my question would be better 

stated that when you first saw it in 2012, did 

you not have access to these links or you did 

not find these links? 

A. When I first saw it in 2012, we didn't 

get these links yet, but we did -- as you see, 

we got the links subsequently. 
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Q. And these links were not the Multiple 

Listing Service, correct? 

A. These are from my understanding, I 

could be wrong, these were virtual tours that 

she had amended to her original listing. 

Q. One question about this email 

generally. It doesn't state the date on which 

it was sent or who it was to or from, the header 

information. Do you know if this is how you 

provided this to your counsel or how it printed 

off? Do you understand why there is not any 

information at the top that normally comes when 

someone prints an email? 

A. I have no idea. 

Q. Do you recall by any chance providing 

this specific email to your counsel? 

A. I gave them so many emails. I don't 

remember any one specific. 

Q. Do you have any recollection of 

removing or attempting to remove headers or date 

signatures on any of the emails that you sent to 

your counsel? 

A. Absolutely not. 

Q. We are going to come across this later 

because there were some other emails where there 

33 

34 

was not information in the body. Do you recall 

ever removing any language of the email body 

before sending it to your counsel? 

A. Absolutely not. 

Q. When was the first time you visited 

590 Lairmont, the subject property? 

A. Physically? 

Q. Physically. 

A. In the inspection. 

MS. CLINE: And you are saying as 

opposed to being on the outside of the property? 

MR. GUNNERSON: Correct. 

BY MR. GUNNERSON: 

Q. I meant walking through the interior 

of the property. 

A. At the inspection. 

Q. Do you recall approximately when that 

inspection took place? 

A. 

Q. 

A. 

Q. 

In April. 

Of 2013? 

Yes. 

You had not walked through the 

property prior to April of 2013? 

A. Not that I remember. 

Q. Do you know if David or your husband 
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walked through the property prior to April 2013? 

A. I don't know. 

(Deposition Exhibit B marked.) 

BY MR. GUNNERSON: 

Q. The court reporter is handing to you 

an email that was marked as Exhibit B. Do you 

recognize this email at all? 

A. 

Q. 

A. 

Q. 

Can I read it? 

Please do, yes. 

Yes, I read it. 

Does this appear to be an email you 

were copied on on or about March 13, 2013? 

A. It looks like. 

Q. The CC line at broseyb@aol.com is your 

email address, correct? 

A. Yes. 

Q. It appears to be an email from 

Ms. McGill, your real estate agent, correct? 

A. Yes. 

Q. In this email, if you look at the 

third line down, it appears to be an email from 

your real estate agent to Michael, and it starts 

with the fourth sentence on the second line 

actually. It says, 0 My buyers are very serious 

and have no restrictions regarding seeing the 

interior as they walked it during the 

construction phase. 11 

Do you see that? 

A. Yes. 

Q. Do you know what she is talking about 

in that email? 

A. I would conjecture that David walked 

through. 

Q. So it wasn 1 t you for sure, correct? 

A. Right. 

Q. And that you don't believe it was your 

husband because he was with you in California, 

correct? 

A. I think that's right. 

Q. And so if there is someone who walked 

through during the construction phase, you are 

presuming because you don't know for sure, but 

you are presuming it would have been your son, 

David? 

A. Yes. 

Q. Do you recall having a conversation 

with your real estate agent, Ms. McGill, about 

your son or anyone else walking the property 

prior to March 13, 2013? 

A. Well, according to this email, they 
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must have had conversation. 

Q. They did. Do you recall you having a 

conversation with your real estate agent about 

her or David walking the property prior to 

March 13th? 

A. Yes. 

Q. You do recall. What do you recall 

about that conversation? 

A. I just recall that David told me that 

he had been in the master bedroom and he saw the 

extent of the construction they were doing. 

That's about all I remember. 

Q. Do you have any idea how David gained 

access to the property? 

A. I would assume he walked in. 

Q. You don't know if he called anyone up 

and asked for permission to go through it or if 

he spoke to somebody? 

A. 

Q. 

A. 

I don't know. 

Emailed somebody? 

I don't know. 

(Deposition Exhibit C marked.) 

BY MR. GUNNERSON: 

Q. Before we look at that exhibit, you 

had noted that one of the reasons why you 

enjoyed this property was because of its view, 

correct? 

A. Yes. 

Q. What was it particularly about the 

view that you enjoyed? 

A. The view, it•s completely not 

confining. You feel like you look out and you 

see way, way out into the distance and it is 

very open and it is beautiful. You are looking 

out at mountains, you are looking out at the 

golf course, you are looking at the 9th hole. 

It is beautiful, peaceful. 

Q. You could see the valley from your 

balconies, correct? 

A. Yes. 

Q. I have actually stood on your balcony 

and I believe your balconies are facing north. 

Does that sound right? 

A. I would not know. 

Q. If you look straight out from your 

balcony straight ahead, if I recall right, you 

have the 9th green in front of you, correct? 

A. Uh-huh. 

Q. And you have some homes and part of 

Henderson, correct? Does this sound familiar? 
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A. No. You are talking about when you 

look out from the master bedroom? 

Q. Balcony. 

A. From the master bedroom -- from the 

balcony? 

Q. From the balcony. So we are both 

standing at the same spot. Looking out from the 

balcony, I believe the balcony is about in the 

center of the home; is that right? 

A. Yes. 

Q. If you look out from the balcony, if 

you look straight out from the balcony, straight 

ahead is the 9th hole, correct? 

A. Uh-huh. 

Q. And out in the distance, you see a 

valley? 

A. Yes. 

Q. And then you see the mountains out in 

the distance, correct? 

A. Yes. 

Q. If you look to kind of straight up but 

to your left, you actually see more of the 

valley; isn't that right? 

A. 

Q. 

A. 

Q. 

A. 

To your left, you see the lights. 

Of the Strip? 

Is that what you are talking about? 

Yes. 

Yes. 

Q. You see more of the valley and you see 

the lights of the Strip, correct? 

A. Correct. 

Q. And then to the part regarding if you 

look to the right --

A. Yes. 

Q. If you look to the right, that is 

where on the right side of the house is the 

Malek property, correct, 594 Lairmont? 

A. Yes. 

Q. And then I guess you could say we have 

the portion that we have been calling the bare 

lot which is the third acre purchased by Malek 

from the golf course. Do you understand what I 

am talking about? 

A. Yes. 

Q. It is roughly a third acre. If you 

look at that direction towards that bare lot, 

what do you see? What is your view? 

A. You are seeing -- you have an -- right 

now, you have unobstructed view of the 9th hole, 

you have the golf course --

39 

40 

10 (Pages 37 to 40) 

CSR ASSOCIATES OF NEVADA 
LAS VEGAS, NEVADA (702) 382-5015 APP00011 

I 

I 

' 

I 

I 

I· 

I 

: 
' 

' 

I 
. 

. 
" 

... 

. 



JA_0244

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. Excuse me for interrupting. I am 

talking only when you look towards the Malek 

property and the bare lot. When you look 

exactly at the Malek property and the bare lot, 

when you look up past that property and look up 

at the view, what do you see? I don't know if 

you have been there recently, because I know you 

live in California. But when you are there, 

what do you see? 

MS. CLINE: Objection. Form. 

THE WITNESS: I just see a beautiful 

view. 

BY MR. GUNNERSON: 

Q. We will come back to it as far as a 

map and that may make it a little bit easier, so 

we will come back to that. 

After you purchased the property -

after you negotiated -- strike that. 

You gave your first offer letter, I 

believe, on or about February 20, 2013; isn't 

that correct? 

A. 

Q. 

A. 

Q. 

Let's see what this says. 

You are referencing Exhibit C? 

Right. 

First of all, do you know what Exhibit 

41 

42 

c is? 

A. Exhibit C is a letter of intent for 

590 Lairmont. 

Q. Does it appear to be an email? 

A. Yes, it is an email. 

Q. Is that an email from you? 

A. It says that it is from David and 

Lahna Rosenberg. 

Q. That is the original message -- Where 

are you looking? 

A. Oh, it is from me. Yes, it is from 

me. 

Q. And it appears at this point that you 

are instructing Elana to -- do you know who 

Elana is? 

A. Yes. 

Q. Who is that? 

A. That is the asset manager for Bank of 

America in Connecticut. 

Q. 

A. 

Q. 

A. 

Do you recall her full name? 

No. 

Do you know if it is Elana or Elena? 

I don't know. 

Q. And it appears you are providing her 

with a letter of intent, correct? 

1 

2 

3 

4 

5 

6 

I 7 

I 8 

1:: 
12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

1

23 

24 

25 

1 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

j 15 

116 

117 
18 

19 

20 

21 

22 

23 

24 

25 

A. Yes. 

Q. Regarding the subject property; is 

that right? 

A. Yes. 

Q. That email below it that says original 

message, it says it is from a 

palosverdesbeach@coldwellbanker.com. 

know whose email that is? 

A. That is my office. 

Q. That is your office? 

A. Right. Coldwell Banker. 

Q. It says it is to you. 

Do you 

A. I was scanning it. I scanned it at my 

office and then I sent it. 

Q. Which would explain why there is no 

body to the email message, correct, because it 

is just a scan? 

A. It is a scan. 

(Deposition Exhibit D marked.) 

BY MR. GUNNERSON: 

Q. I am handing you what is being marked 

as Exhibit D. Again, I would like to know if it 

is Elana or Elana, but I can't tell because 

someone attempted to correct the letter up 

above. 

Nevertheless, is this the letter of 

intent that you identified in your email in 

Exhibit C? 

A. Yes. 

Q. Now, do you know why this letter of 

intent is being sent by it appears David and is 

that his wife, Lahna Rosenberg? 

A. Yes, uh-huh. 

Q. Do you know why if you are the one who 

appears to be negotiating with Bank of America, 

why the letter of intent is coming from David 

and his wife? 

A. Because originally, we had thought 

that David and Lahna would buy the house, but 

they couldn't qualify because they don't have 

$2.3 million in funds, so they could not buy the 

house, so it became obvious that the trust would 

have to buy the house. 

Q. At the time, it wasn't $2.3 million, 

correct? At the time, your offer was different? 

A. Yes. we were negotiating. 

Q. At the time, your first offer -- let 

me be clear. This was your first offer letter, 

correct? 

A. Yes. 
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Q. When I say you, meaning whether that 

was the Rosenberg Trust or you or your son, 

correct? 

A. Yes. 

Q. And your first offer was for 

$1.75 million? 

A. Yes. 

Q. How did you reach that number as a 

first offer? 

A. I wrote in the letter how I reached 

that number. 

Q. 

letter. 

So there is bullet points in that 

It talks about front and the back 

landscaping, extensive water damage, cracks in 

the interior, so on and so forth; is that 

correct? 

A. Yes. 

Q. We talked a minute ago about how if 

you look off your balcony, you could see the Las 

Vegas Strip lights, correct? 

A. Yes. 

Q. What were you referring to if in fact 

you had a part in drafting this -- Did you have 

a part in drafting this letter? 

A. 

Q. 

letter? 

A. 

Q. 

Yes. 

Were you the sole drafter of the 

I was the main drafter of the letter. 

The second paragraph says, "Based on 

the current conditions of the home, the view is 

not facing the Las Vegas Strip." What were you 

meaning by that? 

A. There is a head-on Las Vegas Strip 

view where you look out your window and barn, 

there is the view. This is not a barn, 

straight-out Las Vegas Strip view. This is a 

beautiful view of the strip, but it is not in 

your face. 

Q. When you say the view is not facing 

the Las Vegas Strip, it doesn't mean there is 

not a view of the Strip, only that it doesn't 

directly face the Strip; is that correct? 

A. Exactly. 

Q. You also state in that same sentence, 

if you go on, "The home next door is halfway 

built (bank owned)," and then it says, "The 

piece of land next door will be starting 

construction soon. 11 Do you see that? 

A. Yes. 

Q. That piece of land next door, are you 
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referring to the Malek property at --

A. Yes. 

Q. Let me finish. 

Were you referring to the Malek 

property at 594 Lairmont Place? 

A. Yes. 

Q. How did you know the construction 

would be starting soon? 

A. Well, he had bought the lot. I 

assumed that he was going to build on it. 

Q. You hadn't spoken to him or anybody 

else about construction timing for the Malek 

property? 

A. No. 

Q. You didn't know if he was going to be 

flipping the property or sitting on it for a 

long time without building, you didn't know what 

he was going to do with it, correct, at the time 

you drafted the letter? 

A. Correct. 

Q. You hadn't spoken to the HOA or the 

developer about Malek's plans to develop the 

property, correct? 

A. Correct. 

Q. At this time? 

A. Correct. 

Q. When you sent this letter of intent 

that is marked as Exhibit D, what was your 

anticipation as to the timing of the purchase of 

that property? 

A. 

Q. 

That was going to be negotiated. 

Was it your intent that it be done 

quickly, the purchase of the property? 

A. Yes. 

Q. Do you recall what kind of reaction 

you received when you sent the letter of intent, 

Exhibit D? 

A. Elana told me they were the wrong 

people, that it had to go to a different asset 

management department. 

Q. 

A. 

Did you do that? 

I did. 

Q. Do you recall how soon after sending 

this letter of intent at Exhibit D that you sent 

that to a different department? 

A. I don 1 t remember the time frame. 

(Deposition Exhibit E marked.) 

BY MR. GUNNERSON: 

Q. I am handing you --

A. If I could just mention something. In 

4 7 ; 
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the offer, it had said that it would be 20 days 

or sooner after inspection, so we anticipated a 

quick close. 

Q. Thank you. 

I am handing you a group of emails 

which had been identified as Exhibit E. Could 

you just take a moment and look through those 

and see if this string of emails and associated 

emails look familiar to you? 

MS. CLINE: These are not --

MR. GUNNERSON: It is just a group of 

emails. 

MS. CLINE: I just want to be clear 

that we are not saying that these are the 

same -- like they were produced -- they were not 

produced this way. 

MR. GUNNERSON: That's correct. It is 

just a group of emails. 

MS. CLINE: So not all the same email. 

MR. GUNNERSON: There are similarities 

between the emails and they all pertain to the 

same topic, I believe. 

MS. CLINE: Okay. I was like how did 

that get with that one? 

MR. GUNNERSON: No, this is not the 
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A. Yes. 

Q. On February 21, 2013, it was not 

listed, right? 

A. Right. 

Q. At the top of that page, it states 

Kelli Barrington is going to be the contact on 

the file, correct? 

A. Yes. 

Q. If you go to the next page, it 

identifies PLTF 3294 -- actually, that appears 

to be similar emails to what we just looked at. 

So let's go to the first page, PLTF 3311. If 

you look at the email sent by Kelli Barrington, 

it states, 11 At this time, the seller is not 

ready to negotiate offers.• Do you see that? 

A. Yes. 

Q. And that they anticipated completion 

of their due diligence and marketing 

preparations to be completed within the next few 

weeks at the latest, correct? 

A. Yes. 

Q. And she states she will contact you 

when they are ready to begin negotiations, 

correct? 

A. Yes. 
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grouping on which it was provided. 

BY MR. GUNNERSON: 

Q. Did you get a chance to look at those? 

A. Yes. 

Q. Are all of these emails true and 

correct copies of emails in which you were 

either the sender of the email or the receiver 

of the email? 

A. It appears so. 

Q. If we could go on to the first page --

it appears if you go three pages down to what is 

on the bottom that says PLTF 3304, it looks like 

if you glance at these, this appears to be where 

you are trying to find the right contact, 

correct? 

A. Yes. 

Q. And then in fact, while you are in 

that process, the email you received at the 

bottom of that page from Elana Escobar states, 

"Good morning, Lisa -- actually, this isn 1 t an 

email to you. It is to you but it is addressed 

to Lisa and you are copied on it. 11 Good 

morning, Lisa. This is a Bank of America 

property. It is not listed at this time.• 

Is that what it states? 
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Q. The email above that appears to be 

from your son to you. Do you see that? 

A. Yes. 

Q. It is also to somebody else. Do you 

know who that is? 

A. 

Q. 

A. 

Q. 

A. 

Q. 

That is his wife. 

That would be Lahna? 

No. Lachick888@yahoo.com is his wife. 

The LB is? 

It is LA. 

I am talking about the letters in 

front of the email address itself, which is LB. 

A. LB is Lahna Benson was her maiden 

name. 

Q. He states to you, •why are they going 

to waste money with marketing preparations? 

Doesn't that mean they have to hire a realtor 

and put it on the MLS?' Was it the original 

intent of you or the company -- not the company. 

The trust or David to try and get this done 

without a realtor? 

A. Yes. 

Q. What was the purpose of doing it 

without a realtor? 

A. Because it wasn't on the market at the 
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time. There was no realtor to go to. 

Q. But were you hoping to do it without a 

real tor? 

A. Yes. 

Q. Why were you hoping to do it without a 

real tor? 

A. First of all, as I just said, there 

was no realtor to go to. Second of all, if you 

could deal directly with the bank, the hope was 

it could be done quickly and expeditiously. 

Q. It says, "Why are they going to waste 

money, " correct? 

A. Yes. 

Q. Is that part of the concern as well is 

that the more money they put in to marketing the 

property, the higher the price goes? 

A. No. He is asking how does that make 

sense? They have a good offer, a person who 

wants to purchase the property, why would they 

go through wasting money to do marketing and 

putting it on the MLS when they could go with us 

when it is obvious we are serious and we want to 

buy the property? That is what he was asking. 

Q. Wouldn't you have concerns of 

purchasing a property without the other side 

53 
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having a real estate agent and with all of the 

requirements that that real estate agent has 

with disclosure and with preparation and help 

making sure things run appropriately, wouldn't 

it concern you to do this without a real estate 

agent? 

A. To buy directly from the bank? 

Q. Right. Without a real estate agent. 

A. Well, had we actually gotten to the 

point where we would have had a deal together, 

then we would have brought in lawyers and we 

would have figured things out that way. This is 

a letter of intent. 

Q. We have three emails in a row here, 

and I am going to hand them to you and mark them 

separately. 

mistake. 

(Deposition Exhibit F - H marked.) 

MR. GUNNERSON: Exhibit F is a 

MS. CLINE: Can we take a quick break? 

MR. GUNNERSON: Absolutely. 

(Recessed from 2:03 p.m. to 2:08 

p.m.) 

(Deposition Exhibit I marked.) 
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BY MR. GUNNERSON: 

Q. I have handed you what has been marked 

as Exhibit G. Do you see that? 

A. 

Q. 

A. 

Q. 

Yes, I do. 

Do you know what that is? 

Yes. 

Is this a true and correct copy of an 

email from Kelli to you and then from you to 

Kelli regarding the 590 Lairmont Place property? 

A. Yes. 

Q. Is that a yes? 

A. Yes. 

Q. And it appears in the first email 

that -- it appears in the email above from you 

to Kelli, it appears you are reaching out to 

find out when they are going to start 

negotiations; is that correct? 

A. Yes. 

Q. That was on Tuesday, March 5th, 

correct? 

A. Yes. 

Q. And then on Exhibit H, is this also a 

true and correct copy of an email from you to 

Kelli Barrington? 

A. Yes. 

Q. This is the next day on March 6th, 

correct? 

A. Yes. 

Q. It states here you have been 

attempting to contact her, correct? 

A. Yes .. 

Q. You state in your email, 11 I left three 

messages at your office to call me as to the 

progress of Lairmont." Do you recall that? 

A. Yes. 

Q. Do you recall leaving those messages? 

A. Yes. 

Q. How often were you leaving messages 

with her regarding this property? 

A. I was not getting responses and I am 

very serious about the property. 

Q. And in fact, you stated at the end of 

your email, "We would like to take the next step 

to acquire the property, 11 correct? 

A. Yes. 

Q. If you go to Exhibit I, is this also a 

true and correct copy of an email from Kelli 

Barrington to you from March 7, 2013? 

A. Yes. 

Q. And in her email to you, it states, 
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57 59 

THE WITNESS: Yes. "When we talked previously -- this is on the 

second line -- I indicated that this process 

could take several weeks," and then is this her 

way of telling you don't worry, we are still 

working on it, it is just taking time? 

1 

2 

3 

BY MR. GUNNERSON: ; 

A. I don't know what she intended by 

saying that. 

Q. How did you take that? What did you 

take she was telling you with that? 

A. I took it as to understand that she 

understood that I had sincere interest in the 

property and she would get back to me as soon as 

I would be able to pursue acquiring the 

property. 

Q. And then a couple lines down, it says, 

"Due to the restrictions in this neighborhood, 

you will need to work with a realtor." Do you 

see that? 

A. Yes. 

Q. Was this the first time you recall 

being informed that you are going to need to 

work with a realtor or had you known that prior 

to this email, if you recall? If you don't 

recall, that's fine. 

A. I don't recall -- actually, in the 

email that you showed me that said why are they 

going to waste money, she doesn't write about a 

real tor. 

Q. Okay. 

A. She doesn't. 

Q. We had talked previously about when 

the property was originally put up for listing 

on MLS, correct? 

A. Yes. 

(Deposition Exhibit J marked.) 

BY MR. GUNNERSON: 

Q. I am handing you what we marked as 

Exhibit J. Take a moment and flip through this 

and tell me if you recognize what you are 

looking at. 

MS. CLINE: Is there a Bates number? 

MR. GUNNERSON: They are yours. It 

took me a while this morning too. 

MS. CLINE: So this first page is 

2184, but these other ones are in the 200's, 

correct? 

MR. GUNNERSON: That's correct, and I 

believe the ones in the 200's are all 

consecutive. Tell me if you see any pages 

missing. 
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Q. We actually have two different MLS 

reports here, correct? The one on the first 

page and the one on the second page -- excuse 

me. Let me state it clearly. 

It is regarding the same property but 

printed on different dates. If you look at the 

top, one appears to be printed on 6/9/14 and the 

other one appears to be printed on 5/16/13. 

you see that? 

A. Yes. 

Do 

Q. Do these appear to be true and correct 

copies of the MLS listings pertaining to the 

subject property? 

A. I wouldn't know. 

Q. I will note at the bottom, you will 

see it says PLTF 2184 on the first page? 

A. Yes. 

Q. And this was a document provided to us 

from your counsel. Does this appear to be what 

an MLS listing looks like? 

A. Yes. 

Q. And do you recall having printed one 

of these off in June of 2014? 

A. I don't specifically recall that. 

Q. But you have no reason to contend that 

this is not an accurate MLS listing as of 

6/9/14, correct? 

A. I can assume it. 

Q. You have no reason to dispute it, 

correct? 

A. No reason. 

Q. The one after that, it says it is from 

5/16/13. That appears to also be an MLS 

listing; is that correct? 

A. Which one? 

Q. The second page, PLTF 223. 

MS. CLINE: Do you recall if these 

were ones that we provided as documents received 

pursuant to a subpoena? 

MR. GUNNERSON: I don't. I guess if I 

am going to -- I think the second page, the PLTF 

223, since the numbers are so low, I would 

imagine this came from you. I don 1 t know about 

the first one. 

BY MR. GUNNERSON: 

Q. If you look at the one on PLTF 223, it 

is dated May 16, 2013. This is around the time 

the property was being purchased, correct? 
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A. Yes. 

Q. Do you know why or who may have 

printed this out, this MLS report, at that time? 

A. No. 

Q. In looking over this -- let me ask 

you. 

Did you review the MLS listing during 

the process of purchasing this property? 

A. The original one or the one that we 

bought from? The MLS when she originally listed 

the house or the MLS from when we bought the 

house? 

Q. 

A. 

I am talking about the MLS from 2013. 

Yes. 

Q. You reviewed the MLS from 2013? 

A. Yes. 

Q. And does this page, the second page, 

PLTF 223, appear to be as far as you can recall 

the same MLS that you looked at at that time? 

A. To the best of my knowledge. 

Q. You don't recall anything different or 

that stands out that is missing, correct? 

A. I don't have a recollection, a 

complete recollection. It looks like an MLS 

listing. That is what it looks like. 

Q. If you look at the very bottom of PLTF 

223, it states the listed date. Do you see 

that? 

A. Listed date, 3/08. 

Q. 2013, correct? 

A. Yes. 

Q. That means, and correct me if I am 

wrong, that this was listed on March 8, 2013, 

correct? 

A. Yes. 

Q. It gives a list price up at the top, 

correct? 

A. Yes. 

Q. And what is that list price? 

A. $2,160,000. 

Q. Was this a lot higher than what you 

were intending to pay for this property? 

A. Well, we were negotiating, so it 

depended on where we ended up in our 

negotiating, but it was in the realm of where we 

would end up. 

Q. And on this MLS listing, it gives some 

descriptions regarding the property itself, 

correct? 

A. Yes. 

•.·.·• 
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Q. In fact, I don't know if -- there is a 

section that looks like that says REM. Do you 

see that? 

A. Yes. Remarks. 

Q. I wasn't sure what that stood for. 

Thank you. 

It says romantic tuscan-inspired 

estate sitting on the 9th hole of DragonRidge 

Country Club; is that correct? 

A. That's correct. 

Q. In that paragraph or multiple 

paragraphs regarding the remarks, is there 

anything in there about the view? 

A. It is on the 9th hole of the 

DragonRidge Country Club and there is one that 

says view in here. 

Q. Where is that? 

A. Usually in the listing, there is 

something that says view and they write in what 

the view is, so I would have to look at the 

listing. 

Q. Maybe this is down below. Do you see 

where it says midway, it says house views? Is 

that what you are talking about? 

A. Where do you see that? House views, 

yeah, right. 

Q. What does that state? 

A. It says golf view, mountain view. 

MS. CLINE: Just for the record, the 

one that was Bates stamped Plaintiff 2184, that 

was pursuant to a subpoena sent to the Greater 

Las Vegas Association of Realtors. 

MR. GUNNERSON: Thank you. 

Counsel, are you also confirming that 

PLTF 223 came from you directly or your client 

directly? 

MS. CLINE: I can't confirm that 

except it was in the file received from previous 

counsel. I am not sure where it came from. 

There are so many papers in the files that are 

exactly the same, some of them are very similar. 

MR. GUNNERSON: We have noticed. 

(Deposition Exhibit K marked.) 

BY MR. GUNNERSON: 

Q. Once you determined or once you 

learned that the property was to be listed, how 

did you determine your next off er? 

A. 

Q. 

A. 

we just gave them a full price offer. 

For the listed amount? 

Yes. 
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Q. And this price was more than $400,000 

higher than the original offer, correct? 

A. 

okay. 

Q. 

A. 

Q. 

Yes. Actually, was it 400 -- yeah, 

Am I right with my math? 

Yes. 

Why were you willing to go up so much 

higher for this property? 

A. We loved this property. We loved it, 

we wanted it, and we were going to pay what the 

price was, period. 

Q. I have handed you what has been marked 

as exhibit -- Let me ask you this: Did they 

accept that offer? The listed price offer, did 

they accept that? 

A. No. 

Q. What do you recall happening after 

that? 

A. They told me they were going to do 

highest and best, that they had another offer 

that was coming in and that they were going to 

see what it came in at and then do a highest and 

best offer. 

Q. You are a real estate agent, correct? 

A. Yes. 
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marked as Exhibit K. It appears to be an email 

from Ms. McGill to you. Does this appear to be 

a true and correct copy of an email from your 

real estate agent to you on or about March 12, 

2013? 

A. Yes. 

Q. And if you look at -- do you recall 

the purpose of this email? 

A. The purpose of this email is to make 

me understand that I had to come up with a hard 

price. 

Q. And she states to you in here that 

this is what sold in the last 90 days. 

A. Uh-huh, yes. 

Q. Lowest price for the 6,024 square feet 

with no view was $152. Do you see that? 

A. 

Q. 

A. 

Yes. 

Is she talking per square foot, $152? 

It would seem. 

Q. What else could it be, correct? 

A. Yes. 

Q. Highest price for the 10,723 feet with 

views was $390. Is that what it says? 

A. Yes. 

Q. And that is apparently talking about 
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Q. 

A. 

What does highest and best mean? 

Highest and best is basically a blind 

thing saying this is the best price I would give 

you and these are the best terms I would give 

you and you don't really know what the other 

person is offering. You just give your best and 

then they pick the person who is giving them the 

best offer. 

Q. When you were attempting to decide 

what your highest and best offer was to be, what 

did you consider? 

A. What did we end up with? 

Q. What did you consider when making that 

offer? Did you consider comparables, did you 

consider the type of home, did you consider how 

much you wanted the home? What were the 

parameters you took into consideration when 

deciding what your highest and best offer would 

be? 

A. The parameters were we wanted the home 

so you wanted to give them a price they couldn't 

refuse and hopefully another person would not 

give them that high a price because we really, 

really wanted that house. 

Q. I have handed you already what was 
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square footage again, correct? 

A. Yes. 

Q. How many square feet was the subject 

property? 

A. It was 10,071 square feet. 

Q. And you are referring to the MLS 

listing on Exhibit J, correct? 

A. Yes. 

Q. So rough estimate, if we were to say 

10,000 square feet at $390 a square foot, even 

my limited math skills, I think it says a price 

at that square footage amount would be roughly 

$3.9 million, correct? 

A. Your math is right. 

Q. And then she says average is $278. Do 

you see that? 

A. Yes. 

Q. And that appears also to be per square 

foot, correct? 

A. Yes. 

Q. And if we do rough math skills again, 

then we are talking about somewhere in the area 

of $2.78 million, correct? 

A. Yes. 

Q. She says, "I don• t think it will go 
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near this, but there is very little inventory 

and the buyers are out in force." What does 

that mean? Do you know what she is talking 

about when she says there is very little 

inventory? 

A. First of all, we were only looking on 

Lairmont. So if you are talking specifically 

about inventory on Lairmont, there was nothing 

aside from this that would fit our criteria. 

There also was very little inventory going in 

MacDonald Highlands because people were starting 

to buy the bigger houses again. 

Q. Which explains why she says, "And the 

buyers are out in force." 

A. Right. 

Q. And then at the very bottom -- first 

of all, she says, "Look at days on market for 

some of these homes, the 10,723 square foot 

stunner sold first day." Do you see that? 

A. Yes. 

Q. It goes again into what you were 

saying about there were a lot of buyers at that 

time for these bigger homes? 

A. Starting to be a lot of buyers, yes. 

Q. It says, "Jim said they will leave on 

market for a couple of weeks." Do you know who 

Jim is? 

A. There was a reference to Jim Venable 

or something in one of these emails, but I don't 

know who it is. 

Q. "B/A wants to see how many offers they 

can get." Do you know who B/A is? 

A. Bank of America. 

Q. And then it says, "So our job is to 

figure out how to be the best offer." Do you 

see that? 

A. Yes. 

Q. What did you do to figure out how to 

be the best offer? 

A. As I told you before, we said to 

ourselves what would be the price that nobody 

would top. 

Q. Did you look at all at -- Did you have 

any way to find out who else was biding on the 

property? 

A. No. 

Q. Did you attempt to find out who else 

was biding on the property? 

A. No. 

Q. Did you try to find out how much any 
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other bidders were biding on the property? 

A. A realtor shouldn't tell me that. 

Q. Did you make any attempt though to 

find that out? 

A. No. 

Q. If we could go back to Exhibit B, we 

have looked at this email earlier and you 

confirmed that this was the email that you were 

copied on from Ms. McGill to Michael who is the 

real estate agent for Bank of America, correct? 

A. Yes. 

Q. And we talked about the part where she 

said -- we talked about as it pertains to 

walking the property during the construction 

phase. Do you recall that? 

A. Yes. 

Q. Looking at this a little bit more in 

detail, it says, »near Michael, I spoke at 

length with Jim Venable about this property 

yesterday." Do you see that? 

A. 

Q. 

A. 

Yes. 

Do you know who Jim Venable is? 

No. 

Q. You don't know if he worked with 

Michael or with Bank of America or with anybody 

else? 

A. I don't know who he is. 

Q. It says, "Here is the offer as 

promised. Please let us know if we end up in a 

multiple offer situation." 

It appears then that your real estate 

agent is attempting to find out if there is more 

than one offer, correct? 

A. No. Michael had told her that she 

expected there to be multiple offers because the 

price was good, so she said please let me know 

so I don't just assume that it is an accepted 

offer. She was trying to be proactive. 

Q. And then you state, "My buyers are 

very serious." 

A. 

Q. 

A. 

Yes. 

And you were very serious, correct? 

Extremely. 

MS. CLINE: Objection. This is not 

her in the email. 

MR. GUNNERSON: What's that? 

MS. CLINE: I think you said you state 

you were very serious. 

THE WITNESS: It is Siobhan. 
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BY MR. GUNNERSON: 

Q. I didn't mean that. It stated, "My 

buyers are very serious, 11 correct? 

A. Yes. 

Q. And by "my buyers", she is referring 

to you, your family, the trust, correct? 

A. Yes, uh-huh. 

Q. And you were very serious, correct? 

A. Yes. 

Q. It also says you have no restrictions 

regarding seeing the interior, correct? 

A. Yes, that is what she wrote. 

Q. And that is true, right? 

A. Yes. 

Q. And then it says if you go down a 

little bit more, second to last line, "And they 

will take property as is." Is that correct? 

A. That is what she wrote. 

Q. But is she relaying what you 

understood you and your family and the trust 

position to be, that you would take the property 

as is? 

A. It depends on how you define as is. I 

don't know how she was defining as is. 

Q. But that is what she says here? 
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Q. Did you intend for it to cover that in 

this case? 

A. I didn't write this. 

Q. But you said you intended that you 

would take it as is as it pertains to structural 

parts, correct? 

A. Yes. 

Q. I am asking did it include some 

nonstructural parts such as any potential 

environmental concerns with the property? 

A. we never discussed that. 

Q. Did as is concern regarding any 

potential problems in the neighborhood? 

A. My understanding of as is and the way 

I always functioned as a broker realtor is as is 

has to do with the house structure itself and 

when you take a property as is, you assume that 

the seller is going to make no remediation to 

the structural problems in the house. 

Q. And in fact when you buy a property as 

is, that usually includes language in your 

agreement that states it as such, correct? 

A. Yes. 

Q. And usually in your agreement, you 

outline then in detail or a little more detail 
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A. That is what she wrote, yes. 

Q. Do you recall telling her that you 

would take the property as is? 

A. I don't recall saying that. 

Q. Do you recall having any discussions 

with any of your family about taking the 

property as is? 

A. We understood from Bank of America 

that we would take it as is in terms of the 

structural problems that were inside the house, 

the cosmetic problems that were inside the 

house, and that was our understanding of what as 

is meant. 

Q. As a real estate agent when somebody 

takes a property as is, what does that mean? 

A. That means they take the property as 

they see it. If there are leaky faucets, they 

take them. If there is a problem with a wall 

that has cracks in it, the wood is warped, they 

take it that way. It deals with structural 

problems inside the house. 

Q. What if there were environmental 

concerns with the dirt on the property, would 

that "as is" also include that? 

A. Sometimes. 
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then what as is means; is that correct? 

A. Yes. 

Q. But would you agree with me that the 

way Ms. McGill states it here, she doesn't make 

it clear what you meant by as is, correct? 

A. I don't know what her idea of what as 

is was. 

Q. I understand that. I am not asking 

what her idea was or what her thoughts were. 

I am saying reading the letter, she 

doesn't give any further explanation as to what 

as is means in here, does she? 

A. No, she doesn't explain. 

Q. During this time that you were 

negotiating the property, do you recall having 

any verbal communications with anyone at Bank of 

America or their real estate agents? 

A. 

Q. 

Are you referring to Michael? 

Michael would have been one of the 

real estate agents, so yes, Michael would have 

been included in that group? 

A. The negotiations were running through 

Siobhan. She was my agent. She was the one 

dealing with the appropriate people. That is 

what an agent is. 

•... 
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Q. So you don't personally -- let's talk 

about you personally. 

Do you personally recall having any 

direct communications, conversations with 

Michael or anyone at her offices? 

A. I had -- once Bank of America told me 

that I could not negotiate with them directly 

but I had to deal with the broker, I called her 

off ice to try to talk to her to try to tell her 

that I wanted to make the offer as soon as it 

came up, and I think that I ended up speaking to 

her once and she just told me that it would be 

listed. 

Q. No other communications that you 

recall between you and her directly? 

A. No. Not that I recall. 

MS. CLINE: Are you talking about in 

the negotiation process as far as -- I am 

looking for a time frame here. 

MR. GUNNERSON: During the negotiation 

process. 

BY MR. GUNNERSON: 

Q. We are talking negotiation phase, so 

through Siobhan. 

Q. Do you recall speaking with Jim 

Venable directly at all? 

A. No. 

Q. Anyone else? With the developer at 

that time? 

A. No. 

Q. Or the HOA? 

A. No. 

Q. 

A. 

Q. 

Or the golf course? 

No. 

Do you know, not including your real 

estate agent, but if your husband or your son or 

any of your other relatives had any 

communications with Jim or Michael during the 

negotiation period? 

A. 

Q. 

A. 

I don•t know. 

So you are not aware of any? 

Not that I am aware of. 

Q. I will hand you what we will mark as 

Exhibit L. 

(Deposition Exhibit L marked.) 

BY MR. GUNNERSON: 

Q. I am handing you what we marked as 

Exhibit L, and I am not going to ask very many 
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questions about this other than just for you to 

confirm that this is in fact an email -- excuse 

me. I thought you were on this email. It 

doesn't look like -- Is this an email that you 

would have received? 

A. I am not CC'd. 

Q. I don't see it either. I thought at 

the time I grabbed this that that was your email 

address, but you are broseyb and your son is 

droseyd? 

A. Exactly. 

MS. CLINE: I think these were 

disclosed from a subpoena that we sent to Realty 

One. 

MR. GUNNERSON: That's fine. 

(Deposition Exhibit M marked.) 

BY MR. GUNNERSON: 

Q. I am handing you what has been marked 

as Exhibit M. Does this appear to be a true and 

correct copy of a string of emails in which you 

were copied on? 

A. Yes. 

Q. If you start at the very bottom, it 

A. Yes. 

Q. And that first line, it says, "I know 

you probably do not have any news, but as you 

can imagine, my buyers are completely stressed 

out. 11 Do you see that? 

A. Yes. 

Q. Was that a true statement on March 19, 

2013? 

A. We were anxious to know. 

Q. You wouldn't call it stressed out 

though? 

A. I would call it very anxious. I 

wouldn't call it completely stressed out, but I 

would call it anxious to know. We really loved 

the house. 

Q. The next email up, Michael responds, 

"The bank wants to know if all offers are the 

final and best." Do you see that? 

A. Yes .. 

Q. That is what we were talking about 

that that is what the bank wanted and that is 

what you were looking out to figure out what 

that number would be, correct? 

A. Yes. 

Q. And then the top email to you and 
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David from your real estate agent is asking how 

you want to proceed, correct? 

A. Yes. 

Q. And it says, "This house was put up 

under market value." Do you see that? 

A. Yes. 

Q. Did you agree with that? 

A. Michael did the appraisal and that is 

the number she came up with, and I would assume 

that since she was working for Bank of America, 

she would have got Bank of America's best 

possible price. So I would assume that she put 

it up at the right price. 

Q. You would disagree with your real 

estate agent that the house was put up under 

market value? 

A. I would say that the house was 

probably put up at the right price. 

Q. The right price is kind of a funny 

word, so let's talk about market value. Do you 

think that Bank of America listed the property 

at market value? 

A. My personal opinion? 

Q. Let's start with your personal 

opinion. 

A. I don't have a CMA in front of me, I 

don't have a fair market analysis, so my opinion 

is worthless. You base a market value on 

statistics, so I don't know. It was that she 

took all of the statistics, all of the relevant 

statistics, she knows every house in MacDonald 

Highlands, and I assume she was trying to get 

Bank of America's highest and best price and 

that is the price she came up with. I am 

assuming that having done her due diligence that 

she came up with the right market value. 

Q. You used the word "assume" a lot. You 

don't know though, correct? 

A. No, because I don't have any of the 

statistics. 

Q. When your real estate agent sent this 

to you, you neither agreed or disagreed, you 

just knew it was under market value? 

A. 

Q. 

A. 

Q. 

This is my realtor's opinion. 

You did not agree with her? 

I didn't agree or disagree. 

This is just a yes or no question. 

Did you agree with the statement that your 

realtor sent about the property being put up 

under market value, yes or no? 
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A. 

Q. 

A. 

I think it was put up at market value. 

So you disagree? 

Yes. 

Q. "And the second offer that came in - -

I continue reading. I apologize. "And the 

second off er that came in knew there was already 

an offer submitted so it is my guess they wrote 

over asking, but the listing agent is giving 

nothing up." Do you see that? 

A. Yes. 

Q. And that is when you were talking 

about earlier that Michael would have needed to 

not say what the prices were, correct? 

A. Right. 

Q. It appears that she was doing her duty 

as a real estate agent by not stating what the 

other party was offering? 

A. Yes. 

Q. And it says, nLet me know how you want 

to proceed. 11 Just to make it clear, I don 1 t 

remember if I asked the question this way: 

Before giving your final and best offer, did you 

know what the prior party was offering? 

A. No. 

Q. Did David know what the prior party 

was offering? 

A. No. 

Q. Do you know if your real estate agent 

knew what the prior party was offering? 

A. She did not. 

(Deposition Exhibit N marked.) 

BY MR. GUNNERSON: 

Q. I am handing you what we marked as 

Exhibit N. Do you recognize this document? 

A. I do. 

Q. What is that? 

A. That is an addendum to the original 

purchase agreement in which we amended our 

purchase price. 

Q. And down below, I see some signatures. 

The first line where it is marked buyer, do you 

know whose signature that is? 

A. 

Q. 

A. 

Q. 

Barbara Rosenberg. 

That is your signature? 

Yes. 

And the one below that, do you know 

whose signature that is? 

A. Fred Rosenberg. 

Q. Those are yours and your husband's 

signatures? 
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A. Yes. 

Q. On here, it appears you amended your 

purchase price to be $2,302,000, correct? 

A. Yes. 

Q. And do you recall how you ended up --

I know the reasoning behind it, because you 

wanted to find the best because you really 

wanted the property, but do you recall how you 

ended up with $2,302,000? 

A. Yes. 

Q. How is that? 

A. I had had a client who was a best and 

final about a year and a half before, and I had 

suggested to them that instead of just putting 

in at 2.3 or 2.l or whatever, but just to add a 

little bit more because that way, you might edge 

out somebody who had come in exactly the same 

price you did. So I said to her I want 

$2,302,000 so if someone comes in at $2.3 

million, I will get it for the $2,000. 

Q. Underneath the purchase price, it 

says, 11 Al1 other terms to remain the same, 11 

correct? 

A. 

know. 

Yes. 

Do you know what the other offer was? 

MS. CLINE: He doesn't get to testify. 

THE WITNESS: We always wanted to 

MR. GUNNERSON: Unfortunately, I am 

asking the questions and not testifying. 

Since we are talking about the 

Residential Purchase Agreement, let's mark that 

as an exhibit. 

(Deposition Exhibit o marked.) 

BY MR. GUNNERSON: 

Q. So what I handed you is a document 

identified as Exhibit 0. Do you recognize this? 

A. I do. 

Q. What is it? 

A. It is a Residential Purchase 

Agreement. 

Q. And this purchase agreement, it is 

dated March 13, 2013, correct? 

A. Yes. 

Q. And if you look through and number 

through the pages, you will see there is buyer's 

initials I think on every page. Do you 

recognize those initials? 

A. I do. 

Q. Whose are those initials for the 

-- _,_ "'~'-"--'-- » 
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buyer? 

A. My husband and myself. 

Q. And the first set of initials is 

whose? 

A. Barbara Rosenberg and then Fred 

Rosenberg. 

Q. Were you there when your husband 

signed this document? 

A. Yes. 

Q. So you saw him put his initials on 

this document? 

A. Yes. 

Q. On the very last page, there is a 

buyer's signature. 

A. Yes. 

Q. Is that your signature where it is the 

first buyer's signature line? 

A. No. That is his signature, I think. 

Let me see. 

Q. There are two signatures, two buyer 

signature lines. 

A. Oh, I was looking down here. 

Q. 

A. 

The buyer's acknowledgment of offer. 

Yes. This is Barbara Rosenberg and 

that is Fred Rosenberg. 

Q. That is your signature and your 

husband's signature? 

A. Uh-huh, yes. Uh-huh. 

Q. Does this appear to be a correct copy 

of the Residential Purchase Agreement that you 

and your husband executed on March 13, 2013? 

A. Yes. 

Q. How many Residential Purchase 

Agreements have you worked with as a real estate 

agent? 

A. 

Q. 

A. 

Q. 

I don•t know the exact number. Many. 

Would you put it over a thousand? 

No. 

In 25 years, you have not worked with 

more than a thousand real estate purchase 

agreements? 

A. I haven't done a thousand sales. 

Q. Would you say you have done more than 

500? 

A. Probably. 

Q. More than 600? 

A. I don't know. That is a guess. 

Q. But at least more than 500 sales you 

have done? 

A. Yes. 

.C. 
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Q. You have looked at real estate 

purchase agreements many times; is that correct? 

A. Yes. 

Q. Did your husband review this in detail 

or did you review it in detail and tell him it 

was okay to sign it? 

A. This is a Residential Purchase 

Agreement from Las Vegas. I am very familiar 

with the California purchase agreement. This is 

a Nevada purchase agreement, so I had no 

familiarity with this purchase agreement. 

Q. So did you read this agreement in 

detail before you signed? 

A. Yes. 

Q. Did your husband read it in detail 

before he signed? 

A. Yes. 

Q. When it comes to property issues, does 

your husband come to you and ask questions if he 

has any questions on a document or is he pretty 

property savvy and usually picks it all up? 

A. He usually asks me. 

Q. Do you recall if he asked you anything 

about this purchase agreement off the top of 

your head? 

A. I don't recall. 

Q. If you didn't agree with something in 

the purchase agreement, what would you do? 

A. 

Q. 

A. 

I could have amended it. 

And how would you have amended it? 

I could have crossed out something 

and -- oh, this is my purchase agreement. 

Q. Correct. 

A. Yes, I could have just crossed it out 

or written in the addendum that I wouldn't 

accept that particular agreement. 

Q. So with the previous addendum that we 

talked about that is Exhibit N, you specifically 

state in there all other terms remain the same, 

in other words, meaning with this purchase 

agreement, the terms are remaining the same, you 

are not changing them? 

A. Right. 

Q. I am looking through and I do not 

see -- tell me if you see something. I do not 

see anywhere you have crossed anything out as it 

pertains to this purchase agreement. Do you? 

A. No, I do not. 

Q. How different is this purchase 

agreement -- let me start this. 
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I have noticed that sometimes Nevada 

likes to copy California with things. I don't 

know if that is what happened here or not. I am 

curious as to whether or not -- how close this 

purchase agreement is to a California purchase 

agreement, generally speaking. 

A. I don•t know. I didn't have a chance 

to really read this right now. 

Q. So at the time you read it, you don't 

recall saying oh, this is so different or not, 

that doesn't come to your recollection? 

A. No. You asked me my familiarity with 

Residential Purchase Agreements and my answer 

was that my familiarity with Nevada Residential 

Purchase Agreements was nil until I read this. 

That was the question you had asked me. 

Q. 

A. 

Q. 

This is a different question. 

What•s the different question? 

The question is do you recall when you 

read this agreement if you recall thinking this 

is a lot different from California agreements? 

Do you recall having that recollection? 

A. 

Q. 

I don•t recall having that thought. 

And would you take a look at it now 

and take a few minutes and look through it and 

see if anything looked particularly different or 

the same as to the agreements you worked with in 

California? 

A. Do you have a particular thing that 

you want me to look at? 

Q. Well, first of all, why don't you look 

at the general form and then I will ask you some 

specific questions. 

MS. CLINE: Just because I don't know, 

are there multiple types of Residential Purchase 

Agreements in Nevada or California? 

I will allow her to answer if she 

knows, but I am just going to object because it 

calls for speculation because we don't have any 

Residential Purchase Agreements right in front 

of us. 

THE WITNESS: I just want to see one 

thing. Okay. 

BY MR. GUNNERSON: 

Q. So does this appear to be similar in 

form to the type of agreements you work with in 

California? 

A. It is similar. 

Q. can you turn to the 4th page of the 

agreement, which is identified as MHR 000097. 
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A. Yes. 

Q. Section c talks about inspections and 

related expenses. Do you see that? 

A. Yes. 

Q. And it states on there 

approximately the side of the document 

appears to be numbered. If you look at Line 7, 

do you see that? 

A. Uh-huh. 

Q. It talks about the type of inspections 

as to who is going to pay for it and whether or 

not it is waived. Do you see that? 

A. Line 7 is appraisal. 

Q. And do you see what is marked for 

appraisal? 

A. Nothing is marked. 

Q. It appears that waived is marked. 

Does waived appear to be marked on yours? 

A. I can't tell. Is that an X? 

Q. 

A. 

You can't tell either way? 

No, I can't. Can you? 

MS. CLINE: This copy is really bad. 

MR. GUNNERSON: We are doing the best 

with what we have. 

BY MR. GUNNERSON: 

Q. Do you recall if you waived the 

appraisal? 

A. I don't recall. 

MS. WINSLOW: 

you want to use that. 

I have a better copy if 

MR. GUNNERSON: Sure. 

MS. WINSLOW: These have the addendums 

attached to the back. 

MR. GUNNERSON: We will mark this as a 

separate exhibit number so you can reference it 

as you need. 

(Deposition Exhibit P marked.) 

BY MR. GUNNERSON: 

Q. It appears that we have a better copy. 

What we handed you is another Residential 

Purchase Agreement identified as Exhibit P. 

First look at the signatures and make sure this 

is the same document that we were referencing in 

Exhibit 0. 

A. Yes. Here you could see it. 

Q. This is the same agreement then as we 

have been looking at with the other exhibit, 

just a clearer version? 

A. Yes. 

_,_-, _____ ,_-_ -·"--'---'--- _,_, ______ _ .•......... · .. · .... 
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Q. If we go to the 4th page again, this 

one is Bates Numbered BANA 00004. So when you 

looked at Line 7 on the appraisal, do you see if 

waived has been checked? 

A. It looks like it. 

Q. You have no reason to dispute that the 

appraisal on this purchase was waived, correct? 

A. Correct. 

Q. And then if you go down to Line 23, do 

you see that? 

A. 

Q. 

A. 

Q. 

Uh-huh. 

What does that say? 

It says survey. 

Do you see what is marked for a survey 

at the property? 

A. It says waived. 

Q. And it is your recollection you waived 

taking a survey of the property, correct? 

A. That is what it says. 

Q. Is that your recollection? 

A. I don't have that recollection, but I 

see it is on the paper. 

Q. 

A. 

Q. 

You have no reason to dispute it? 

No. 

If you go now to -- we will stick with 

the one we were working with. 

A few more pages over to BANA 00006, 

95 
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if you see on that, it says property inspection • 

condition, 12-B. Do you see that? 

A. I do. 

Q. It says, "During the due diligence 

period, buyer shall take such action as buyer 

deems necessary to determine whether the 

property is satisfactory to buyer including, but 

not limited to, whether the property is 

insurable to buyer 1 s satisfaction. 11 Do you see 

that? 

A. 

Q. 

A. 

Yes. 

Is that a correct reading so far? 

Yes. 

Q. And I continue, "Whether there are 

unsatisfactory conditions surrounding or 

otherwise affecting the property." Do you see 

that? 

A. Yes. 

Q. What efforts were made to determine if 

there were any unsatisfactory conditions 

surrounding or otherwise affecting the property? 

A. 

Q. 

. .. 

We got a preliminary title report. 

That affects your title of the 

. 
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property. Anything else that was done regarding 

the surrounding, otherwise, affecting the 

property? 

A. No, not really. 

Q. I know that you stated -- we have 

talked previously how you did not walk the 

property prior to this real estate purchase 

agreement, correct? 

A. 

Q. 

A. 

Q. 

Correct. 

Did you walk the property after? 

At the inspection. 

Was that the only time you walked the 

property prior to purchase? 

A. As I remember. 

Q. When you walked the property, did you 

go into the backyard? 

A. 

Q. 

A. 

Q. 

property? 

A. 

Q. 

Yes. 

Did you go onto the balconies? 

Yes. 

Do you recall looking over at Malek's 

I don•t recall it. 

Do you recall looking at the bare lot 

that Malek purchased that sits right behind his 

property? 

97 
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A. I am assuming at some point, I looked 

at the lot. 

Q. But you don't recall? 

A. I don•t recall, no. 

Q. This section we have been reading, 

12-B, as you stated, you read this entire 

agreement before you signed it. You would have 

read 12-B as well, correct? 

A. Yes. 

Q. If you will go with me to Page BANA 

000008, at the bottom of the page where it talks 

about brokers. 

A. Yes. 

Q. Do you know who the brokers were in 

this case? 

A. Siobhan was a broker and I was a 

referral broker. 

Q. 

A. 

Q. 

Were there any other brokers? 

Michael. 

And was she an agent or a broker, do 

you recall? 

A. 

Q. 

She is an agent of the broker. 

And the broker would have been 

MacDonald Highlands Realty, correct? 

A. Yes. 
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Q. And she and the realty company would 

have been buyer's brokers, correct? 

A. Correct. 

Q. Seller's brokers? 

A. Seller's. I'm sorry. 

Q. Here it appears if you look at Line 41 

of that page, it talks about listing broker, 

correct? 

A. Listing broker, yes. 

Q. If you go down to Paragraph 22, Waiver 

of Claims, do you recall if you read that 

paragraph prior to signing the document? 

A. I don't specifically recall it, but I 

am assuming I did. 

Q. Because you read the whole thing in 

detail, correct? 

A. Yes. Which line are you referring to? 

Q. Paragraph Number 22 on Line 49, just 

generally the paragraph. 

A. Yes. 

Q. In that paragraph, as you can see on 

Line 50, about the middle of the sentence, it 

says, "The property will be sold as is." Do you 

see that? 

A. Yes. 

Q. It then says, "Where-is without any 

representations or warranties, unless expressly 

stated herein. 11 Do you see that? 

A. Yes. 

Q. And that was your understanding of 

what you were agreeing to, correct? 

A. Yes. 

Q. It then goes on further on the next 

page on Page BANA 000009, on Line 2, "Buyer 

waives all claims against brokers or their 

agents." Do you see that? 

A. Yes. 

Q. 

A. 

Q. 

that? 

A. 

Q. 

"For (a) , 11 do you see that? 

Yes, uh-huh. 

11 Defects in the property. 11 Do you see 

Yes. 

When you signed that, that was your 

understanding, correct? 

A. Yes. Defects in the property being 

structural defects in the house. 

Q. 

A. 

Q. 

It doesn't say that though, does it? 

That was my understanding. 

It doesn't say that in the agreement 

though, does it? 

100 
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101 

A. I understand it doesn•t say that. 

That is my understanding. 

Q. I am looking for a yes or no. Does it 

say that in the agreement that you signed? 

A. 

Q. 

It does not. 

Thank you. 

MR. GUNNERSON: Let's take a break. 

(Recessed from 3:08 p.m. to 3:14 

p.m.) 

(Deposition Exhibit Q marked.) 

BY MR. GUNNERSON: 

Q. The trust has sued a number of people 

in this case related to the subject property, 

correct? 

A. Yes. 

Q. 

A. 

That is why we are here today, right? 

Yes. 

Q. It is my understanding that it is a 

result of the purchase of the bare lot which is 

that third acre behind the Malek property to 

Malek, that that is the basis for the 

litigation; is that correct? 

A. Yes. 

Q. And if I understand it correctly, the 

basis is that building on that property will 

affect your view and privacy; is that correct? 

A. That is correct. 

Q. Would you call that a hidden defect 

the property, the fact that this piece of 

property was purchased, the bare lot was 

purchased by Malek allegedly without your 

knowledge? 

A. Is that a defect in Lairmont? 

102 

in 

Q. Yes. Would you consider that a defect 

in the 590 Lairmont property? 

A. I wanted to talk about the survey and 

the defect thing. The reason we didn't have to 

do a survey - -

Q. That's okay. You could tell me that 

in a second. I want you to answer the question 

first. 

Would you consider Malek•s purchase of 

the bare lot allegedly without your knowledge a 

defect in your subject property? 

yes. 

MS. CLINE: Object to form. 

Go ahead and answer. 

THE WITNESS: I would consider it --

BY MR. GUNNERSON: 

Q. In fact, would you call it a hidden 
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defect since you claim you were unaware of it? 

A. Yes. 

Q. Go ahead. You were going to say 

something. 

A. I was going to say you asked why we .· 

waived survey. My son had been looking at 

Lairmont since 2009 and we had targeting 

Lairmont only, so he had looked at all of the 

plot maps, he had done all of the surveying, he 

knew everything about -- he had all of the 

information about every house that was on 

Lairmont, so it wasn't that we didn't know the 

parameters of the land that we were buying. We 

basically knew that. We didn't know that Malek 

had bought that piece of property and it was not 

disclosed to us, as it should have been. 

Q. I guess disclosure is probably a legal 

question. Nonetheless, you just testified as to 

what your son did, correct? 

A. He did it on our behalf. 

Q. You didn't do it, correct? 

A. No. 

' 

' 

. 

Q. You weren't with him when he did it, . 

correct? 

A. No -- I mean yes. It was correct. 

You asked me if that is correct. It is correct. 

Q • Thank you . 

And nonetheless, so you decided to 

rely upon David's understanding of the 

neighborhood, then obtain a survey; is that 

correct? 

A. To get a survey of the parameters of 

the land, we had that, we had the plot maps that 

we have done over the years. We knew the 

parameters of the land. 

Q. That is not the question. 

The question is you said that David 

was the one who knew the neighborhood. He had 

seen maps, he understood the neighborhood. 

A. Yes. 

Q. And you relied on that instead of 

obtaining a survey, correct? 

A. Yes. 

Q. David is not a surveyor, correct? 

A. Right. 

Q. He did not go out and measure lot 

lines; is that correct? 

A. 

Q. 

That is correct. 

Do you know -- strike that. 

You are not aware that he ever 

I 
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105 

consulted with a surveyor, correct? 

A. 

Q. 

No, he did not. He got it from title. 

Do you know if he went to the City of 

Henderson to find out information regarding the 

properties? 

A. I don't know. 

Q. Do you know if he went to the 

developer to get maps and readings regarding the 

properties in that neighborhood? 

A. I don't know. 

Q. Do you recall if he ever -- did he 

ever tell you that he ever did those things? 

A. No. 

Q. I think I handed you what is marked as 

Exhibit Q. I have handed you a document 

entitled Real Estate Purchase Addendum and we 

marked it as Exhibit Q. Do you see that? 

A. Yes. 

Q. At the bottom are some buyer initials 

again. Do you see those? 

A. Yes. 

Q. Is that your initial and your 

husband's initial? 

A. It is. 

Q. Ma'am, throughout the entirety of the 
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MS. CLINE: Do you happen to have a 

clearer copy of this document? 

MS. WINSLOW: No, not with me. 

MS. CLINE: Could you read it? 

THE WITNESS: No. It looks like it 

is. 

MR. GUNNERSON: If you have a better 

copy of this in your files, we would love to 

have it. We pulled this one out because we 

didn't see one in yours, but maybe we missed it. 

MS. CLINE: There are like 10,000 

documents in this case. 

MR. GUNNERSON: We are well aware. 

There is actually about 2,000 but they are 

repeated about five times. 

BY MR. GUNNERSON: 

Q. Have you had a chance to look at that, 

Ms. Rosenberg? 

A. Yes. 

Q. Does it appear to be a true and 

correct copy of the Real Estate Purchase 

Addendum? 

A. It looks like it. 

Q. If I go back to your signature page on 

the second to the last page, it appears this is 

107 
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document, those initials appear. Do those 

remain your initials? 

A. Yes. 

Q. Ma'am, on the second to last page, MHR 

000119, it has some signatures there. 

see those? 

A. Yes. 

Do you 

Q. Does that appear to be your signature 

where it says buyer, that first line? 

A. Yes. 

Q. Is that your handwriting underneath? 

A. Yes. 

Q. And then it appears that -- is that 

your husband's signature? 

A. Yes, the squiggle. 

Q. In the same column as your signature, 

correct? 

A. Yes, uh-huh. 

Q. There is handwriting underneath his. 

Is that his handwriting or yours? 

A. I don't know. 

Q. Why don•t you take a second and glance 

at the document. Does this appear to be a true 

and correct copy of the real estate purchase 

addendum in the subject case? 

. 
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dated March 15th, is that correct, 2013? 

A. Yes. 

Q. And as with the purchase agreement, if 

you wanted to make any changes on this document, 

would you have done it by striking the language 

and initialling it? 

A. I would have, but I was also told that 

basically there was no amending the document, 

that Bank of America would not accept anything 

that had been amended, so I really didn't have 

the opportunity to do that. 

Q. Do you recall having concerns with 

this addendum? 

A. I don't recall having concerns; but 

that is basically what I was told, if I had any 

problems with the way it was written, that Bank 

of America would not accept the offer. 

Q. And from what you said earlier, you 

really wanted the property, right? 

A. Yes. 

Q. You weren't going to allow some 

corrections to the addendum to stop you from 

getting the property; is that correct? 

A. That's correct. 

Q. Do you know if you read this Real 
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Estate Purchase Addendum in detail? 

A. I would assume I did. 

Q. As a real estate agent, you read all 

of your real estate documents in detail, 

correct? 

A. Yes. 

Q. If you look on the first page in 

first paragraph under Section 1, do you see 

where it starts with "Buyer understands 11 ? 

A. Yes. 

the 

Q. The last sentence of that agreement 

109 

says, "Buyer agrees that buyer is buying the 

property as is (as more fully set forth in 

Section 13 of this addendum)." Do you see that? 

A. I do. 

Q. So when you and I had gone back and 

forth as to what as is means, it appears that 

was fully set forth in Paragraph 13 in this 

agreement, correct? 

A. Yes. 

(Deposition Exhibit R marked.) 

BY MR. GUNNERSON: 

Q. We just handed you a document 

identified as Exhibit R. Do you see that? 

A. Yes. 

Q. It appears to be an email from 

Ms. McGill to you and copied on your son. Do 

you see that? 

A. Yes. 

Q. Does this appear to be a true and 

correct copy of that email? 

A. I didn't read it yet. I don't know 

what it says. Yes. 

Q. You have told me previously you were 

doing all you can to avoid losing the sale of 

this property, right? 

A. Yes. 

Q. Losing the purchase of this property, 

correct? 

A. Yes. 

Q. And it is my understanding that there 

was some effort to be made about allowing you 

and your husband and your son and his wife a 

chance to own the property together. Is that 

what I am reading here, is that what you were 

attempting to do? 

A. I don't remember if it was that or we 

wanted to put it into the trust name. I don't 

remember exactly what the problem was here. 
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Q. It appears whatever the problem was is 
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that the real estate agent, Ms. McGill, was 

trying to avoid you guys having to go back to 

the bank because you didn't want the bank to 

scrap your offer, correct? 

A. That is correct. 

Q. And in the middle of that paragraph, 

she gives a suggestion. She says, "Another 

suggestion is possibly." Do you see that? 

A. What line is that? 

Q. It is right in the middle of the 

paragraph in the middle. 

A. nAnother suggestion", yeah. 

Q. "Another suggestion is possibly to put 

the property into a trust that includes all 

parties." Do you see that? 

A. Yes. 

Q. Do you know who all parties were to be 

put into the trust? 

A. I would be guessing. 

Q. As the person most knowledgeable of 

the trust, do you know which parties are in the 

trust? 

A. Barbara and Fred Rosenberg. 

Q. Your son and his wife are not parties 

to the trust? 
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A. No. 

MS. CLINE: Are you saying --

MR. GUNNERSON: At any time currently. 

MS. CLINE: Parties to the trust or --

THE WITNESS: Are they trustees? 

BY MR. GUNNERSON: 

Q. I am using the language used in this 

letter, so let me be a little more specific. 

A. 

Q. 

A. 

Q. 

Are they trustees to the trust? 

No. 

Are they beneficiaries of the trust? 

Yes. 

And is the purchase of the subject 

property the trust's only asset? 

A. No. 

Q. The trust has other assets? 

A. Yes. 

Q. And it would include some of those 

properties we discussed at the beginning of the 

deposition, correct? 

A. Yes. 

Q. You just don't recall which ones are 

which, correct? 

A. Right. 

MS. CLINE: Just to clarify your 
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question earlier, was it David and Lahna that 

you said or David and someone else? 

113 

MR. GUNNERSON: David and his wife. 

THE WITNESS: No. David and his wife 

isn't. My son and my daughter is. David 

Rosenberg and Debbie Rosenberg. 

MR. GUNNERSON: Thank you for the 

clarification. 

BY MR. GUNNERSON: 

Q. Lahna is not a beneficiary to your 

trust or to the trust in this case? 

A. No. 

{Deposition Exhibit s marked.) 

BY MR. GUNNERSON: 

Q. I have handed you what we marked as 

Exhibit S. It appears to be an addendum -- it 

states Addendum Number 4 to Purchase Agreement. 

Do you see that? 

A. Yes. 

Q. It has two buyers' signatures which 

appear to be yours and your husband's? 

A. Yes. 

Q. It says this addendum is the transfer 

of title of property to be to Fredric --

A. That is how he spells his name. 
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A. Yes. 

Q. And then again, you see there are 

stars, three sets of three stars? 

A. Uh-huh. 

Q. The third set states, "Finally, on the 

advice from their attorney, he is recommending 

they take this home in their living trust as 

opposed to them individually." Do you see that? 

A. 

Q. 

A. 

Q. 

Yes. 

Again, that is what happened, right? 

Yes. 

What due diligence was done before you 

purchased the property? After the agreement was 

entered into and the due diligence period began, 

what did the Rosenbergs and the trust do to 

ensure this was the property they want? 

A. First of all, we knew this was the 

property we wanted because we only wanted on 

Lairmont. It was the street of dreams and that 

was our dream, and it was the only property that 

was across from the driving range and had the 

9th hole and had the view and had the floor plan 

that we needed, so we knew that this was the 

house we wanted. 

As I told you, my son had targeting 

: 
c 

' 

I 

.: 

114 116 ' 

Q. -- and Barbara Rosenberg Living Trust 

instead of Barbara and Fredric Rosenberg. The 

buyers have not changed -- I can't read that. 

MS. CLINE: Just. 

BY MR. GUNNERSON: 

Q. -- just the way they would like to 

take title. Do you see that? 

A. Yes, uh-huh. 

Q. So as a result of what you discussed 

previously with your real estate agent, it 

appears that at least at some point, maybe 

within the month, the addendum is 4/24, that 

that change was made to who was purchasing the 

property, correct? 

A. Yes. 

{Deposition Exhibit T marked.) 

BY MR. GUNNERSON: 

Q. There is an email -- you know what, 

this is an email that you were not a part of so 

I am not going to ask you to authenticate it. 

It appears to be an email from -- you are copied 

on it. 

Does this appear to be a true and 

correct copy of the email you received on or 

about April 24, 2013? 

··· .... ---·-·-····" ' ··' -
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every single one of the houses on Lairmont and 

found out who owned them, when they were 

available. We tracked them with Siobhan to see 

what homes came up specifically on that street, 

so we knew that this was the house that we 

wanted. We had an inspection done for the 

interior to see what were the problems that were 

in the house. 

Q. Other than the inspection to the 

interior, did you hire any other professionals 

to do any due diligence on the property? 

A. We had a pool inspector. 

Q. Anyone else besides a pool inspector 

and a home inspector? 

A. No. 

{Deposition Exhibit U marked.) 

BY MR. GUNNERSON: 

Q. I have handed you what has been marked 

as Exhibit U. It is titled Golf Disclosure. Do 

you see that? 

A. Yea. 

Q. Do you recognize this document? 

A. No, but give me a minute and I will 

read it. 

Q. On this document, I see two 
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signatures. Do you recognize the signatures? 

A. Yes. 

Q. Is the first one your signature? 

A. Yes. 

Q. And the second one you called I think 

the squiggle before or something like that, is 

that your husband's? 

A. It is. 

Q. It is dated 4/13/13, correct? 

A. Yes. 

Q. And this would have been a disclosure 

you would have signed while preparing for close 

of escrow, correct? 

A. Yes. 

Q. And if you look at the second line of 

that second paragraph -- let's start from the 

beginning of the first paragraph. 

It says, "Purchaser acknowledges that 

the property is adjacent to the golf course 

know -- probably meant to be "known as 

DragonRidge Country Club (the Club) at MacDonald 

Highlands and that the property may be subjected 

to additional noise, reduced privacy and other 

related impacts." Do you see that? 

A. Yes. 

118 

Q. And you signed your name to that, 

correct? 

A. Yes. Where it says reduced privacy, 

it referred to the fact that it was a golf 

course. 

(Deposition Exhibit v marked.) 

BY MR. GUNNERSON: 

Q. Let's go back to that U then. You 

said reduced privacy. I think you just stated 

because it is a golf course, right? 

A. Yes. 

Q. There are players on the golf course, 

right? 

A. Yes. 

Q. And the requirements don't allow you 

to put up a two-story-high brick wall, nor would 

you want to, to keep them from looking into your 

backyard, potentially into your home if the 

curtains are open, correct? 

A. Yes. 

Q. And so the privacy you were expecting 

when you purchased this was the privacy akin to 

someone being able to stand on the golf course 

and look into your property and into your home, 

directly into the backyard if they so desired, 
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correct? 

A. It goes with the golf course that 

people are going to be on the golf course 

golfing and once in a while, they might look 

into the property. This is what the golf 

disclosure is saying, you should expect that you 

would have this minimal invasion of your privacy 

having to do with the fact it is on a golf 

course. 

It doesn't refer to some big structure 

that is right in your view that somebody decided 

to put up that you had absolutely no knowledge 

that it was coming and you guys should have 

disclosed to me. 

Q. That wasn't the question. The 

question was you had an expectation that there 

would be individuals on the golf course who 

would look into your property and into your 

home? 

A. Possibly. 

Q. In fact, the properties, you have 

Lairmont Street but you also have Stephanie 

Street, right? 

A. Yes. 

Q. And right next to Stephanie Street, 

there is a walking path, correct? 

A. Yes. 

Q. And I mean, really anyone could stand 

on that walking path and if they really wanted 

to look into the Rosenbergs' home for whatever 

reason people want to do that kind of thing, 

they could take a pair of binoculars and have a 

pretty good view of inside your home especially 

if your curtains are open, correct? 

A. Yes. 

120 

Q. I handed you also what has been marked 

as Exhibit v. This is entitled zoning 

Classifications and Land use Disclosure. Do you 

see that? 

A. Yes. 

Q. And then at the bottom, you have 

signatures again. This time it appears your 

husband's signature is on the top line; is that 

correct? 

A. Yes. 

Q. And is that one below it your 

signature? 

A. Yes. 

Q. Again, you would have read this 

document as you read all documents pursuant to a 

.· . 
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real estate transaction, correct? 

A. Yes. 

MS. CLINE: I'm sorry. What was that 

last question? 

(Record read as follows: 

"Q. Again, you would have read 

this document as you read all 

documents pursuant to a real 

estate transaction, correct? 

A. Yes.") 

BY MR. GUNNERSON: 

Q. The last paragraph, the third sentence 

starts with you. 

A. Uh-huh. 

Q. It says, "You may obtain more current 

information regarding the zoning and master plan 

information from the City of Henderson, Planning 

Department, 240 Water Street, Henderson, Nevada, 

89015," and it gives a telephone number. The 

Henderson city information is balded and 

underlined. Do you see that? 

A. Yes. 

Q. Did you or to your knowledge did 

anyone else associated with you go to the City 

of Henderson Planning Department to look at 
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did you or anyone associated with you go to the 
1
j 

City of Henderson Planning Department to get 

current information? 

A. No. Had they gone, it was not 

recorded and they would not have found it out 

anyway. 

(Deposition Exhibit w marked.) 

THE WITNESS: If I could just add 

something. It says this information is current 

and it says if you want more current. There is 

no such thing as more current. Current by 

definition means something that as of this 

moment, this is the situation. 

BY MR. GUNNERSON: 

Q. What is the moment on that? 

A. It is April 13th. 

Q. That is not what the document says. 

The first line of the last paragraph, what does 

it say it is current on? 

A. It says this information is current 

and then it says it was plotted on 

February 2010, but it doesn't say -- it says 

this is information is current. It is two parts 

of the sentence. 

Q. It says, and I will read it word for 
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zoning or master planned information? 

A. There would have been no reason to. 

It says here this information is current. It 

says on the top of it when they gave it to me 

that it is the most recent zoning and land use 

information. So as of April 13th, they were 

telling me you don't have to go there. If after 

you close there is a -- you want to know if 

something happened, fine. But as of this date, 

here is your current zoning information, and 

nobody told us about what was going on with the 

lot next door. 

122 

Q. Ms. Rosenberg, my question was really 

simple. I understand you have an explanation. 

If your attorney wants you to explain further 

the response to the question, she can do that. 

That is fine. My question that I am asking is 

this states you may obtain current information 

regarding the zoning master planned information 

from the City of Henderson. Did you or are you 

aware of anyone associated with you go to the 

City of Henderson Planning Department to get 

further information? 

A. There was no need. 

Q. That is not the question. Yes or no, 
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word, 0 This information is current and plotted 

as of February 2010. 11 Isn't that correct, isn't 

that what it states? 

A. Well, that is not how I read it. 

Q. Is that what it states? 

A. That is what it says, but the way I 

read it is as a two-part sentence. Also, it 

says on top -- if you feel that that is 

confusing, it says on top that this is the most 

recent zoning and land use information, so you 

clarified it on top and you said don't worry 

about it, this is the most recent zoning and 

land use information that you can get. 

Q. First of all, I didn't do anything 

because I am just the attorney in this case. 

Secondly, I just asked you for that, 

and again, if your attorney wants you to clarify 

this, she can. Unfortunately right now, I am 

trying to get through this as quickly as I can 

and if you want to add more, have your attorney 

ask you more questions at the end. That is 

permissible. My question was what that read and 

you agreed that that is how that reads and that 

is what I was looking for, so I thank you. 

I would like to go to the next exhibit 
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which is marked as Exhibit w --
MS. CLINE: I want to object to your 

last statement because it misstates the prior 

testimony, but we could go ahead and go forward 

now. 

MR. GUNNERSON: I disagree. 

BY MR. GUNNERSON: 

Q. We will go ahead and go to the next 

one which is Duties Owed by a Nevada Real Estate 

Licensee. Do you see that? 

A. Yes. 

Q. Again, at the bottom, I see 

signatures. 

A. Yes. 

Q. It appears to have your signature and 

your husband's; is that correct? 

A. That's correct. 

Q. This is a true and correct copy of the 

Duties Owed by a Nevada Real Estate Licensee? 

A. Yes. 

Q. And this is to state what your -- am I 

correct in that this is stating what duties your 

real estate agent holds to you; is that correct? 

A. This is approved by the Nevada Real 
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A. Because she had done nothing wrong. 

Had she told us to go get these people, she 

could have looked up the lot lines and they 

would not have found anything because it is not 

recorded. They would have seen the same lot 

lines as my son David saw and that we saw in the 

preliminary title, so she did absolutely nothing 

wrong. There is nothing that set off an alarm 

that said you should go get a survey done -

Bank of America should have told us if there was 

a problem where we needed to get a survey, but 

there was absolutely no indication that we 

needed to get a survey and that anything had 

changed. As I said before, even had we done a 

survey, it was not discoverable. 

Q. Did your real estate agent know how 

important the view was to you? 

A. Yes. 

Q. Did she know how important privacy was 

to you? 

A. Yes. 

Q. How important it was that you had a 

complete and expanding view of everything around 

you? 
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they give to you when you employ them. 

Q. So outlining what their duties are, 

correct? 

A. Yes. 

Q. If you look down towards the bottom 

half of the page, Item Number 6, do you see 

that? 

A. I do. 

Q. It says advise -- this is again your 

real estate agent's duty is to "advise the 

client to obtain advice from an expert relating 

to matters which are beyond the expertise of the 

licensee". Do you see that? 

A. I do. 

Q. Did your real estate agent ever 

discuss neighboring lot lines with you? 

A. No. 

Q. Did she ever advise you to seek an 

appraisal regarding lot lines of the properties 

or a survey of lot lines regarding the 

properties? 

A. No. 

Q. If she didn't give you this advice to 

obtain experts regarding these issues, why is 

she included as a party to this lawsuit? 
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Q. And yet knowing this and how important 

that was to you, you are telling me she did not 

advise you to obtain an expert opinion as to the 

lot lines surrounding your property; is that 

correct? 

A. That is correct. That is not the 

I norm. I have been doing this for 25 years. 

never tell people to get a survey of the 

property because you have a preliminary title 

and when you get the title report, it tells you 

the outlines of the property. There is 

absolutely no reason. 

When the title company did this, they 

didn't discover it because it was not 

discoverable because it had not been recorded, 

so she did absolutely nothing wrong. 

(Deposition Exhibit x marked.) 

BY MR. GUNNERSON: 

Q. I am handing you what we marked as 

Exhibit X. This is entitled Walk-Through 

Inspection and Release. Do you see that? 

A. I do. 

Q. There are signatures at the bottom of 

the first page. Do you see that? 

A. Yes. 
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Q. And for the record, this is marked as 

Exhibit X. And then there are signatures as 

well as initials at the bottom of the second 

page, correct? 

A. Uh-huh. 

Q. Are these yours and your husband's 

initials and signatures? 

A. They are. 

Q. As far as you could tell, this is a 

true and correct copy of the Walk-Through 

Inspection and Release? 

A. Yes. 

Q. It appears in the middle of the first 

page and the top of the second page, there is a 

line through the inspection with the word 

handwritten waived. Do you see that? 

A. Yes. 

Q. Do you recognize whose handwriting 

that is that says waived? 

A. It is an assumption. I think it is 

Michael, but I don't know. I don't know. I am 
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inspection? 

A. We went through an inspection because 

we needed to know what the problems were. Just 

like with the other house, the other Lairmont 

house, we needed to know how pervasive the 

problems were and we also did try to get them to 

pay for some of the problems, which they -- you 

saw there was a letter where we tried to ask 

them to fix some of the problems, and so 

basically I needed to know how bad it was. 

Q. When you asked them to fix the 

problems, what was their response? 

A. Well --

Q. 

A. 

Q. 

Do you recall? 

I don•t recall. 

In going through this process of 

getting ready to close, do you recall -- we 

talked about communications you had with Michael 

or her office or MacDonald Highlands Realty 

during the negotiation phase. We will call it 

the due diligence phase or the pre-close of 

. 

1 

• 

. 

• 

guessing. 22 escrow phase. Do you recall having any 
1

, 

Q It is not yours correct? 23 conversations with Michael or Jim or anyone at ' 

A.· That is not my h~ndwriting: no. 24 their office? iJ. 

Q. And is this true that you waived the 25 A. Yes. ; 
~-~~~~~~~~~~.~~~~~·~~~~-+~~~~~~~~~~~~~~~~~~~---!! 
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walk-Through Inspection and Release? 

A. It looks like it. 

Q. And you did say, however, you did 

conduct an inspection; is that correct? 

A. Yes. 

Q. When you conducted the inspection, you 

said you didn't really notice Malek's property, 

it was a bare lot, correct? 

A. Yes. 

Q. Do you recall seeing any stakes in the 

bare lot? 

A. No. 

Q. Because you don't remember looking at 

the bare lot at all, correct? 

A. I would assume in the course of normal 

looking I might have glanced over at the lot, 

but it was not on my mind that I needed to look 

at the lot because I didn't have any idea there 

was any problem. 

Q. Again, you don't recall looking at a 

lot or seeing anything on the lot; is that 

correct? 

A. That is correct. 

Q. If you waived the walk-through 

inspection, why did you then go forward with an 

... ' --·---···· _,'. 
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Q. Who did you have a conversation with? 

A. We had a very lengthy conversation 

with Michael. 

Q. Who is we? 

A. My husband, David, his wife. we were 

all in her office together. 

Q. 

A. 

Q. 

A. 

Q. 

And you are in Michael's office? 

Yes. 

And do you recall when this was? 

It was the day of the inspection. 

The day of the inspection. So it 

was -- did she attend the inspection with you? 

A. 

Q. 

Yes. She came over to the inspection. 

Do you recall what day the inspection 

occurred on? 

A. I think it was April the 13th. 

that when it was? Yeah, April the 13th. 

is when she gave us this. 

Is 

That 

MS. CLINE: I am showing her Exhibit 

B. It is the disclosure. 

THE WITNESS: That is the date she 

gave us that paper. 

BY MR. GUNNERSON: 

Q. Exhibit B, which is the zoning 

disclosure, you are saying she gave that to you 
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on the day you inspected the property? 

A. Yes, when we went to the office 

afterward. 

Q. Did you go to her office after the 

inspection or before? 

A. After. 

Q. Who met you at the property to do the 

inspection? 

A. She was at the property and the 

inspector was there. 

Q. 

A. 

Q. 

A. 

Q. 

correct? 

A. 

Q. 

Was your real estate agent there? 

Yes. 

And your husband was there, correct? 

Yes. 

And David and his wife were there, 

Yes. 

And so my count, there were seven 

people, is that correct, two real estate agents 

and an inspector? 

A. 

Q. 

A. 

Q. 

A. 

Uh-huh, seven. 

Who was the inspector? 

I don't remember his name. 

And who let you into the property? 

Siobhan arrived first and let the 
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such a beautiful property. She was very, very 

auditory about the property and how smart we 

were to get this property. 

Q. It is a beautiful property. 

A. It is, yes. 

Q. It has spectacular views. 

A. Yes, but she neglected to mention what 

Mr. Malek was intending to do and that they had 

sold him a piece of the golf course, and she had 

every opportunity to do so. 

Q. 

A. 

Q. 

You are saying she did not mention it? 

She did not mention it. 

And did you talk with her anymore, 

have any other conversations with her during the 

inspection that you recall? 

A. Well, what we did is she said she was 

going to go back to her office, to come over 

after the inspection and we would all talk at 

her office. 

Q. And so did she leave right then and 
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you finished the inspection or did she stay with 

you through the inspection? 

A. No, we didn't stay the whole time. We 

finished the inspection and then we all went 

across the street. 
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inspector in. 

Q. And how far along were you through the 

inspection when you say Michael showed up? 

A. I don't remember exactly. 

Q. You don't remember exactly? 

A. I don't remember exactly when she 

came. 

Q. You do recall, however, seeing her in 

the property? 

A. Yes. 

Q. Or was it just that you recall talking 

with her after the inspection? 

A. No. She was in the property. 

Q. And afterwards -- during that 

inspection, did you have any conversations with 

Michael? 

A. Yes. 

Q. What conversations did you have with 

Michael during the inspection? 

A. She was out with us by the pool when 

they were inspecting the pool and she looked out 

and she was telling us how beautiful this is, 

what a wonderful view, you are so lucky to have 

this property, my God, you are on the 9th hole 

and right across from the driving range, it is 
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Q. Just as a reminder, let me finish the 

questions because it is harder on the court 

reporter than it is on me. 

And so do you recall any other 

conversations? I don 1 t recall what you said. 

Did you have any other conversations with her at 

the property during the inspection? 

A. I am sure we did chitchat. 

Q. Nothing that you recall? 

A. No. I remember being outside by the 

pool and having that conversation. 

Q. So she is there at the inspection, you 

chitchat with her, but the only conversation you 

recall is the one where she talks about the 

beautiful view? 

A. 

Q. 

A. 

Q. 

And how wonderful the house is. 

And then you went back to her office? 

Right. 

And what was the purpose of the 

discussion at the office? 

A. She asked us to come back to the 

office. She took us in. There is a big room 

that has sort of a diagram of all of the lots, 

and we all stood around the lots, and she said 

here is your lot and she showed us all of the 
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delineation and possible lots, none of which 

showed Mr. Malek's piece. Everything was 

delineated exactly. It is still that way. If 

you go to the office today, it doesn't show 

Mr. Malek's land piece jutting out. 

She was telling us how wonderful the 

community was and we were so lucky to be in it, 

and we all went into her office and it was so 

crowded where my son David had to stand by the 

door. She told us all about the people living 

in the community and they are all rich, there 

was one lady who had this very, very big, long 

house and she got very angry at her neighbor who 

wouldn't allow her to raise her RV garage thing, 

so she went to her CC & R 1 s, and she said we 

really care about our CC & R's here. She 

researched with a lawyer and she found out she 

could put in very low trees, and she put in 

those low trees and they grew like crazy and she 

obliterated the man•s view, and when the guy 

came and said what did you do, she said I did it 

legally, that is what the CC & R's said. 

So she was basically telling us this 

was a community that had restrictions, that it 

had covenants, and you could depend on what they 
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interpretation, correct? 

A. That was what she was trying to tell 

us. 

Q. You don't know what she was trying to 

do, do you? You are not Michael, right? 

A. Right. If not, then she was --

Q. You are not Michael, correct? 

A. Right. 

Q. So you don't know what she was tying 

to do, correct? 

A. I don't know what she was trying to 

do. 

Q. When you state what she was trying to 

do, you don't know if that is true or not? 

A. I do not know. 

Q. After those discussions talking about 

the community and how beautiful your home is and 

so on and so forth, what else did you talk 

about? 

A. She gave us the CC & R's, she gave us 

the design booklets. 

Q. 

A. 

Q. 

A. 

The zoning disclosure, correct? 

The zoning disclosure, no. 

Do you recall --

That was in the CC & R book. 
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told you. She told us all tremendous gossip 

about a lot of people. She told us that the 

people whose house it was -- she had listings on 

the two houses across the street from us. She 

said both of them are way overpriced, she 

couldn't believe they had her put them up for 

those prices, it is ridiculous, which is not the 

way an agent speaks about your own listings. 

Being an agent myself, I know you don't speak 

like that. She told me she was going to be my 

best friend, she was going to introduce all of 

us to all of the people in the community, it was 

such a wonderful community, my husband was so 

lucky, we lived across the street, he had his 

9th hole, he could walk, he had his driving 

range, oh, my God, he had the 9th hole and he 

had this gorgeous view, and she went on and on. 

We were there a very, very long time and we 

walked out feeling very, very good. 

Q. Other than discussions about how 

wonderful the property is and what is going on 

in the community, and I understand that during 

that, you said what you recall her saying and 

then what it means. The part where you talked 

about what that means, that is your 

·.· .... . .. • 
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Q. Do you recall receiving any other 

documents? 

A. The CC & R book by the way has plot 

maps. She gave us this and --

Q. I am going to cut you off because this 

is going really long and we are going to run out 

of time --

MS. CLINE: She is trying to explain 

to you what she did. 

MR. GUNNERSON: Would you re-ask my 

question, please? 

(Record read as follows: 

11 Q. Do you recall receiving any 

other documents? 11
) 

MS. CLINE: She was explaining what 

documents she was given. 

BY MR. GUNNERSON: 

Q. Do you recall receiving any other 

documents? 

A. 

Q. 

A. 

Yes. 

What other documents did you receive? 

I received the book of the cc & R, I 

received the design plans. Inside the CC & R 

book, there were plot maps that showed the land, 

the Lairmont land exactly as we have seen it, 
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and the preliminary title which did not include 

Malek's piece which was already in escrow, and 

we were asked to sign this which was inside the 

book that had pictures. 

Q. 

A. 

When you refer to this --

I am referring to -- not this one. I 

am referring to the disclosure, the zoning 

classification which was given to us at the same 

time as the book which showed the current zoning 

as being that which was erroneous. 
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MS. CLINE: Could we take a break for 

a second? 

MR. GUNNERSON: Sure. 

(Recessed from 3:59 p.m. to 4:04 

p.m.) 

BY MR. GUNNERSON: 

Q. One thing you mentioned before is that 

you received CC & R's that had maps and plots 

and so on and so forth, correct? 

A. Yes. 

Q. Did those cc & R's have a date on 

them, do you recall? 

A. I don't recall. 

Q. And you said that they were current as 

of that date, I believe. Tell me if I am wrong. 
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Were you claiming that the CC & R's along with 

the things they were showing you in the cc & R's 

and the maps, that they were current as of the 

date that you received them? 

A. I have no idea. They gave it to me 

and said here is our CC & R's, so I assumed they 

were current. 

Q. You don't know when they were current 

as of? 

A. No. 

Q. Did you ask when these were current 

through? 

A. Why would they give me antiquated 

CC & R's? 

Q. I don't know. As a real estate agent 

who sells, maybe you would be able to answer 

best. Does an HOA or a developer change their 

CC & R's every time somebody purchases a 

property? 

A. No. 

Q. So it may have been something from 

previous, correct? 

MS. CLINE: Objection. 

MR. GUNNERSON: That was a bad 

question. 
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BY MR. GUNNERSON: 

Q. The CC & R's may have been drafted 

much earlier than when you saw them, correct? 

A. What she said to us was --

Q. Please just answer the question. 

Is it possible that the CC & R's you 

received were drafted much earlier than the day 

you received them? 

A. It is possible. 

Q. And you would have to either ask when 

they were done or find a date on there to know 

when they were current as of, correct? 

A. As a real estate agent, you don't give 

people out-of-date information. That is part of 

your obligation as a realtor to give people 

correct information. 

Q. That wasn't the question. 
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The question was if you wanted to know 

when the CC & R's were drafted and created, you 

needed to either ask or find a date on the CC & 

R 1 s, correct? 

A. Yes. 

Q. You say as a real estate agent. Did 

you ever provide CC & R's to a buying party as a 

real estate agent? 

A. Yes. 

Q. When you provided those CC & R's, did 

you always update them to make them current for 

that date of that sale when you handed them to 

the opposing -- or to the buying party? 

A. When you give people CC & R's, you go 

to the homeowners association and say please 

give me a set of your CC & R's and they give you 

their most recent CC & R's. CC & R's are not 

amended all the time. They are only amended on 

occasion. 

Q. And you know that, right? 

A. Yes. 

Q. At the time you purchased the 

property, your son and his wife and his family 

moved in, correct? 

A. My son and his wife, yeah. 

Q. And then eventually their child was 

born? 

A. Right. 

Q. And who currently lives in the 

property? 

A. We all do. I mean, David and Lahna 

and Fred and I. 

Q. Are you currently living here in 

..... 
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Nevada now? 

A. No. We come and visit. 

Q. When I asked you where do you 

currently reside, you gave me a California 

address? 

A. Right. 

Q. So would you consider the subject 

property your current residence? 

A. No. 

Q. You have a room and you have stuff 
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there and you come and visit and live there, but 

it is not your residence; is that correct? 

A. No. 

Q. That is not correct? 

A. That is not correct, It is not our 

main residence. It is our secondary residence. 

Q. How often would you say -- how much 

time do you spend in your residence at the 

subject property? 

A. We come usually between every three 

and four weeks and we usually stay three or four 

days. 

Q. Is there a plan to move out here 

permanently eventually? 

A. Yes. 

(Deposition Exhibit Y marked.) 

BY MR. GUNNERSON: 
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Q. I am handing you what has been marked 

as Exhibit Y. Do you know what that is? 

A. Yes. 

Q. What is this? 

A. It says it is the complaint. 

Q. It says it is the complaint that was 

filed, it says, on behalf of Fredric and Barbara 

Rosenberg Living Trust against Bank of America 

and a bunch of other defendants and it was filed 

on 9/23/13. Can you take a look at this and see 

if you looked at this previously. 

(Discussion held off the record.) 

BY MR. GUNNERSON: 

Q. Did you have a chance then to review 

Exhibit Y, which is the complaint? 

A. 

Q. 

A. 

Q. 

Yes. 

And have you seen this prior to today? 

Yes. 

If you turn to Page 5 of the 

complaint, the page in the bottom right-hand 

corner, Paragraph 18 says situated on the golf 

parcel, and I will tell you and we can look 

right above in the paragraph above, golf 
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parcels, which is what I was calling the bare 

lot, which as you can see from Paragraph 17 is 

the .34 acre portion that was a part of Golf 

Course 9 which was purchased by Malek. Are we 

on the same page? 

A. Yes. 

Q. On Number 18, it says, 11 Situated on 
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the golf parcel were certain easements. 11 Do you 

see that? 

A. Yes. 

Q. What easements are you claiming were 

on the golf parcel? 

A. 

Q. 

I don't know. I am not an attorney. 

So you don't know what this is 

referring to when it says there were easements 

on the golf parcel? 

A. 

Q. 

A. 

No. 

You are a real estate agent, correct? 

Yes, but I am not an attorney. This 

is a legal document. 

Q. That is okay. You are a real estate 

agent, correct? 

A. Yes. 

Q. And as a real estate agent, you looked 

at many title reports? 
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A. Yes. 

Q. When you look at title reports, do you 

look at easements on the title reports? 

A. Yes. 

Q. You understand what an easement is? 

A. I know what an easement is. 

Q. Without looking at this then, just me 

asking you, are you claiming there are certain 

easements on the bare lot or what is referenced 

in your complaint as the golf parcel? 

A. I don•t know what is meant here 

because I am not a lawyer. I know what an 

easement is. I know what it does, but I don't 

know what it is claiming here. 

Q. Let's get away from the complaint real 

quick. I just want to know you personally, do 

you have any -- let me phrase this correctly. 

Are you aware personally of any 

easements on the bare lot? 

A. I would assume there is an easement 

because it is part of the golf course and can't 

be used to build. 

Q. You assume there are certain easements 

on there. Do you think there is a restriction 

for building an easement on that property? 
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A. 

Q. 

A. 

I don•t know. 

Who would know, what easement -

Among other things, MacDonald Ranch 
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would have known. 

Q. MacDonald Ranch is not claiming there 

is easements. Who would know --

A. Michael should have known. 

Q. Michael is not the one who filed the 

complaint. As far as of the people who filed 

the complaint, who would know -- you are here 

scratch all of that. 

You are here representing the Fredric 

and Barbara Rosenberg Living Trust, correct? 

A. Right. 

Q. You are the person that they 

designated who has information that we need 

regarding the complaint that was filed against 

us and the other Defendants, correct? 

A. Yes. 

Q. I am just asking if you know --

actually, I already asked you if you know, and 

you said you don't know what easements would be 

on that property, correct? 

A. Correct. 

Q. Someone else would know that? 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

151 l 

MR. GUNNERSON: I am waiting for a 

response. 

MS. CLINE: Objection. Misstates 

prior testimony. 

BY MR. GUNNERSON: 

Q. All I need is a response is if all you 

are saying is that the lawyers know what these 

certain easements are. 

A. No. Actually, in Number 19, it says 

that Paul Bykowski submitted a vacation 

application to the City of Henderson along with 

supporting documentation requesting to vacate 

existing blanket easements, so obviously they 

know what they are because they asked for them 

to be vacated. 

Q. I just want to be clear here. I am 

really not trying to surprise you with 

something. I am really not trying to make this 

difficult. There has been certain allegations 

made in the complaint that we are expected to 

respond to and defend. I can't defend something 

that is as general as certain easements when 

those easements are not described. You may not 

know what those easements are. Your attorneys 

may have put that in your complaint and you just 

I 

• 

. 

. 

• 

• 

••• 

. 
~·~~-·~~~~~~--~~~-~~~~~~~-~~~~-~~--i~~~~~~~~~~~~~~~~~~~~~~~~~~--r 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. The lawyers would know. 

Q. So does David know what easements 

would be on the property? 

A. 

Q. 

A. 

Q. 

A. 

Q. 

I don't know. 

Do you know if your husband would? 

My husband would not know. 

would David's wife know? 

No. 

So the only person who could tell us 

150 

what easements you are referring to in Number 18 

in the complaint as far as which easements are 

situated in the golf parcel are your lawyers, is 

that what you are telling me? 

A. My lawyers, I guess the survey people. 

I don't know. I don't know who knows. 

Q. I'm sorry for talking over you. 

So you don't know who knows; but as 

far as the claims being made by you and your 

trust, not anyone else who would know but as far 

as in your camp, in your group of people, I just 

want to make it clear that the only person you 

are aware of who would know what these certain 

easements are are your lawyers? 

MS. CLINE: Objection. Asked and 

answered 
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read it and assumed you knew what they were 

talking about and you let it go. I am just 

asking if that is what happened. 

Is it your attorneys who know what 

these certain easements are on Number 18? 

A. Number 19 tells us that MacDonald 

Properties and DragonRidge Properties know 

because they asked to vacate them, so they must 

know what they are asking to vacate. 

Q. So let me --

MS. CLINE: Counsel, it might help -

MR. GUNNERSON: Let me rephrase then. 

BY MR. GUNNERSON: 

Q. Are you saying that the certain 

easements described in 18 are the easements 

which were vacated on Number 19? 

A. I don't know. It is legal. I don't 

know what this is. 

Q. Your attorney is the one who put it in 

there, correct? 

A. No. I don't know what it says. I 

don't understand it. 

Q. If your attorneys didn't put it in 

there, who put it in there? 

A. I don't understand what I am reading. 
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MR. GUNNERSON: Let's take a quick 

break and go off the record. 

(Discussion held off the record.) 

BY MR. GUNNERSON: 

Q. My question is who put in on Number 18 

that the golf parcel had certain easements? 

MS. CLINE: Objection. Form. 

THE WITNESS: This is written by my 

lawyer. 

BY MR. GUNNERSON: 

Q. So your lawyer put that in the 

complaint; is that correct? 

A. Yes. 

Q. Thank you. 

So if I wanted to find out what those 

certain easements are, I would have to ask your 

lawyers, right? 

A. You could ask my lawyer, you could ask 

Paul Bykowski because he asked for them to be 

vacated, you could ask DragonRidge Properties. 

I don't know who you could ask, but there are 

several people you could ask. 

Q. I am not interested in what other 
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people think the easements are. I am interested 24 

in what you and your lawyers think they are. 

That was the purpose of the question. 

If you could go to Paragraph 

Number 55, Paragraph 55 states, "Michael Doiron, 

seller's representative, knew, or should have 

known, that the adjacent Malek Property lot 

lines were other than as presented to Plaintiff 

and had been amended in such a way to materially 

effect the value of the subject property or its 

use in an adverse manner. 11 Do you see that? 

A. I do. 

Q. Malek Property says lot lines were 

other than what were presented to Plaintiff. 

Who presented those lot lines to you? 

A. Michael. 

Q. And are you referring back to then the 

conversation you had both during the inspection 

and at her off ice or are you referring to 

somewhere else? 

A. Also in her literature, in her listing 

agreement, she shows plot lines, I believe; and 

in her conversations1 she never talked about 

anything having changed with the Malek property. 

She absolutely knew about it because she was the 

broker on it. She sold it to Malek so she knew 

that this had happened, and she failed to 
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disclose to us. She had multiple opportunities 

to tell us as Bank of America's representative 

that there had been a material change to the 

property line, and she didn't do it. That is 

what we are alleging here. 

Q. I see that. I understand when you 

said before that Michael had conversations when 

she talked about the view, how wonderful the 

property was, where she told you all of these 

wonderful things about what you could see and 

all of that, where she handed you the CC & R's, 

which they had in the office a layout of the 

properties. 

Did anyone present to you lot lines, 

specific lot lines, not an assumption of lot 

lines but actual lot lines? 

MS. CLINE: Objection. Form. 

Go ahead and answer if you understand 

the question. 

THE WITNESS: I told you there was a 

plot line map in the CC & R's and there was the 

display of all of the lots and exactly what 

their lines were, the plot lines were. 

BY MR. GUNNERSON: 

Q • Thank you . Just to be clear just to 

156 .. 

check, when you are talking about lot lines were 

other than what was presented and I am asking 

how were the lot lines presented to you, you are 

talking about the plot lines or the lot lines 

that were in the CC & R's and on the display 

table in or near Michael's office? 

A. And the title company. 

Q. The title company presented you lot 

lines? 

A. They gave us a preliminary title that 

showed lot lines and it did not show the Malek 

property. 

Q. You are stating that your view of the 

title report provided lot lines? 

A. Yes. 

Q. Did it provide Malek's lot lines, the 

title report? 

A. The original ones. 

Q. So you are saying your title report 

showed Malek's lot lines? 

A. It shows the adjacent property lot 

lines, I think. I am not sure. I am not sure. 

Q. I don't recall seeing that. I don't 

have them with me, so I can't pull them up and 

ask you. 
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A. I am not sure. 

Q. So you are not sure they do, but you 

think they might? 

A. I thought they might. 

Q. We could always go back and look at 

those and see if they are actually in the title 

report. I used to be an attorney for a title 

company for many years, and I don't recall 

seeing lot lines for adjacent properties in the 

title reports, but it may be in this one. I am 

not saying it is not. I appreciate that. 

MS. CLINE: Just a point of 

clarification, when she says the CC & R's, I 

believe, and you could ask her about it, there 

is a binder that was handed that included the 

CC & R's and also maps. I don't think the maps 

were actually a part of the CC & R's. 

BY MR. GUNNERSON: 

Q. 

A. 

Did the CC & R's include maps? 

Yes, in the binder. 

Q. Did the binder include something more 

than CC & R's? 

A. It had the maps. 

Q. So were the maps a part of the CC & 

R's or were the maps separate from the cc & R's 

in the binder? 

A. I don't remember if they were 

separate. 

MR. GUNNERSON: That is the binder, 

Counsel, you said you have --
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MS. CLINE: I have them in my car and 

I could grab them later if you went. 

MR. GUNNERSON: That would be helpful. 

They were not produced or they were just 

produced? 

MS. CLINE: They were just produced, 

but it is easier to look at the binder format. 

It is a little bit confusing when they are all 

just scanned. 

BY MR. GUNNERSON: 

Q. How did you find out that the bare lot 

was being sold to Malek? 

A. A friend of David's told him. 

Q. 

A. 

Q. 

Do you remember when that was? 

That was after we bought the property. 

Do you remember how far past after you 

bought the property? 

A. It would be a guess. Maybe a month or 

two. I don't know. 

Q. Do you recall anything about the 
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manner in which David found out about it? was 

there a conversation, was it an email, do you 

remember how David found out? 

A. One of his friends approached Malek 

about possibly selling his property for him. In 

discussing that he would possibly sell the 

property, he mentioned I have three pieces, and 

the agent said to him what do you mean three 

pieces, you have two pieces. He said no, I have 

this third piece that is not recorded. 

159 ,. 
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Q. Who was that that was the friend that 

was talking to --

A. Bob Diamond. 

Q. Bob Diamond? 

A. Yeah. 

Q. And Bob Diamond was having this 

conversation with Malek because Malek was 

interested in using him as an agent or Bob 

Diamond approached Malek about buying the 

property? 

A. They were having -- no. They were 

having a friendly conversation, and Malek was 

talking about possibly selling his land. 

Q. So this is just Bob and Malek are 

friends, is that what you are saying? 

A. They are not friends. They are 

acquaintances. 

Q. And they just happened to have a 

discussion about this property? 

A. They had a discussion about possibly 

selling his land. 

Q. Bob Diamond is also friends with your 

son? 

A. Yes. 

Q. And Bob Diamond is the one who 

informed your son? 

A. Yes. 

Q. On Number 83 -- actually, I could have 

picked a lot of paragraphs because a lot of 

paragraphs make this statement -- strike that. 

I think what I am going to do is I 

noticed that generally speaking, the claims 

against my clients are basically the same 

between the original complaint and the amended 

complaint. 

would you agree, counselor? 

MS. CLINE: Yes. 

MR. GUNNERSON: I am going to mark as 

Exhibit Z, and we are going to go through them 

together and look at them both, and I don't 
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think it is going to be too cumbersome. 

(Deposition Exhibit z marked.) 

BY MR. GUNNERSON: 

Q. I handed you what has been marked as 

161 

Exhibit Z, and I will let you know this has been 

what was presented to us as an amended complaint 

which is basically similar to the original 

complaint but it adds stuff and takes some stuff 

away to say it in very legal terms. 

What I would like to do is ask about 

some of the claims made against my client and 

see what you know about those claims. 

okay? 

A. Yes. 

Is that 

Q. I would like to start with what is the 

third claim for relief. On Exhibit Y, you will 

find it -- do you have both exhibits open? We 

will kind of go through these and look at both 

of them together. It is Page 13 of Exhibit Y 

and Page 11 of Exhibit z. Do you see that? 

A. Uh-huh. 

Q. Here you claimed in your third claim 

for relief, and I will represent they are fairly 

similar, I don't think there is a lot of 

changes, that there was unjust enrichment. 
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A. 

Do you know what unjust enrichment is? 

Where is that? 

Q. That is your third claim for relief. 

If you look on Line 20 of Page 11 on Z, do you 

see where it says unjust enrichment? 

A. 

Q. 

A. 

Q. 

Yes. 

Do you know what unjust enrichment is? 

No. 

Are you claiming, do you know if you 

are claiming if anyone received funds or 

property that they shouldn't have but did as a 

result of this transaction? 

A. Malek gaining the piece of land on the 

golf course. You shouldn't be selling the land 

that is part of the golf course, and commissions 

by Michael and commissions for MacDonald 

Highland's Realty, things like that. 

Q. So commissions received you believe 

were received unjustly? 

A. Yes. They had no right to sell the 

piece of property as it is part of the golf 

course. They had no right to sell it as 

anything that could be used to build on. 

Q. Any other things that you could think 

of that people were enriched that shouldn't have 

... 
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! 

been? 

A. Well, it says unjust enrichment 

against Bank of America. So I guess had we 

known about that, the property would have been 

worth a lot less than what we paid for it. So 

Bank of America was unjustly -- had unjust 

enrichment because it would have been completely 

devalued had we known about it and we wouldn't 

have bought it actually had we known about that. 

Q. Anything else, anyone else? 

A. It states everybody that was unjustly 

enriched, Bank of America, Home Loans Servicing, 

DragonRidge, DragonRidge Golf Club, MacDonald 

Properties, MacDonald Highlands Realty --

Q. It says who. I just don't understand 

how they were unjustly enriched. You explained 

a lot of it. I just want you to know a lot of 

those parties are no longer a party to the case, 

so that is why I believe your counsel is trying 

to do an amended complaint which changes those 

who are being included as being unjustly 

enriched. That may have been the thought in the 

beginning, but I think that has changed with a 

little bit of litigation. 

A. Well, since you knew it was on the new 

164 

one, why did you point me to the old one? 

Q. Because right now, the new one isn't 

official. They proposed it, but it hasn't -

that is why I am trying to have you look at both 

because we are kind of in a gap where both 

complaints -- well, one complaint is really at 

issue but the other complaint could be soon. 

Does that make sense? 

A. Yes. 

Q . Other than who we just discussed, is 

there anyone else that you know of who you 

believe was enriched unjustly? 

A. No. Just the people listed in the 

third claim for relief. 

Q. And your thought is then what you 

stated, and I don't mean to misstate you so 

please correct me if I am wrong, Bank of America 

you are saying received more money than they 

should have on the sale of the property; is that 

correct? Is that how they were unjustly 

enriched? 

A. Yes, yes. 

Q. And BAC Home Loans Servicing, I don't 

think you mentioned them. I will leave that to 

counsel to ask, but that doesn't bother me 
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either way. 

But I will go to MacDonald Highlands 

Realty and Michael Doiron. Your claim is they 

received commissions they shouldn't have 

received and they were unjustly enriched; is 

that correct? 

A. Yes. 

165 

Q. Other than those, are there any other 

ways you are claiming that these parties were 

unjustly enriched? 

A. I think that is about it. 

Q. we will go to the fourth claim of 

relief, which is regarding -- in fact, it is 

regarding fraudulent and intentional 

misrepresentation. I am not looking to go into 

the particulars of the claim. You are looking 

now at the new one, and I think Number 94 on the 

new one is essentially the same as Number 83 on 

the old one, other than the names are gone and 

there has been a couple of word changes, but the 

part I want to point out is not different. 

If you look at that 94, after the 

names of all of the Defendants, it says these 

Defendants knowingly made false representations 

and/or wilful omissions to Plaintiff over the 
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course of their involvement with Plaintiff. Do 

you see that? 

A. Yes. 

Q. Those false representations, what 

false representations were being made? 

A. 

Q. 

A. 

It was willful omissions. 

So willful omissions --

Let me answer your question. It was 

false representations in that they showed us 

plot lines that weren't the real plot lines and 

they represented that we were going to have an 

unobliterated view going out there, and they 

didn't tell us there was a possible problem with 

someone building directly into that and 

obstructing our privacy and willfully omitting 

facts they knew which were germane. 

In California if I had omitted this 

fact, I would have lost my license. That is how 

stringent it is in California, failure to 

disclose. This is a very material fact that was 

not disclosed. It was purposely omitted, and 

there was every opportunity to tell us, and Bank 

of America was served with a notice that this 

was happening so Bank of America knew all the 

time that this was going on. Their agent knew 
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167 •··•· 
that it was going on and they should have 

informed us. They informed us about problems 

with mold, they informed us about problems with 

the bathroom, but they omitted the problem with 

the fact that they were selling this piece of 

land directly in front of the house. 

Q. This land was not directly in 

A. It is not directly in front of the 

house, noa 

Q. It is not even directly behind it, is 

it? 

A. We had not have bought the property 

had we known. 

Q. You said it was stated to you that you 

had an unobliterated view. Was that a quote by 

Michael, that your view would be unobliterated? 

A. No. I don't remember her saying that. 

Q. What she really talked about when it 

came to the view was saying how wonderful the 

view was, right? 

A. Yes. 

Q. She didn't talk about whether or not 

you were going to have anything blocking your 

view or what or would not happen, she just said 

you had a great view, correct? 

I 
' 

• 
. 
. 

168' 

A. You could not talk about blocking the 

view because there was nothing out there to 

block it. She should have said you possibly 

could have something out there to block it 

because we just sold a piece to Malek and it is 

going to be right over there. 

Q. I understand what you feel she should 

have said. What I am asking is what she 

actually said. Did she say -- and I think you 

already answered the question. Let me just 

confirm. 

She did not say you have an 

unobliterated view, correct? 

A. No. 

MS. CLINE: No, that is not correct or 

yes, it is correct? 

THE WITNESS: I don 1 t remember. 

BY MR. GUNNERSON: 

Q. So I don•t remember works. 

MS. CLINE: Just you answered no and 

he asked the question is that correct. 

THE WITNESS: Is what correct? 

MR. GUNNERSON: Let's ask the question 

again. 

(Record read as follows: 

········ . •••······· 
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"Q. I understand what you feel 

she should have said. What I am 

asking is what she actually said. 

Did she say -- and I think you 

already answered the question. 

Let me just confirm. 

She did not say you have an 

unobliterated view, correct? 

A. No.") 

THE WITNESS: I want to amend that 

answer to I don 1 t remember. 
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MR. GUNNERSON: Counselor, would you 

please not make notes to your client during the 

deposition? If you want to take a break and 

talk to her, you can. 

MS. CLINE: There is no pending 

question. 

MR. GUNNERSON: There was previously 

when you did a note and I let it slide. I would 

appreciate it if you didn't do it. You are 

right, there is not a pending question, but 

previously there was. 

BY MR. GUNNERSON: 

Q. Are there any other misrepresentations 

or willful omissions that you are referencing in 

this lawsuit other than ones pertaining to the 

lot lines and Malek purchasing the property? 

A. Could you ask me the question again? 

(Record read as follows: 

"Q. Are there any other 

misrepresentations or willful 

omissions that you are referencing 

in this lawsuit other than ones 

pertaining to the lot lines and 

Malek purchasing the property?") 

MS. CLINE: object as to form, 

misstates prior testimony. 
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THE WITNESS: Well, as it says in the 

complaint that it was -- it says that it is not 

limited -- although it dealt mainly with the 

Malek property lines, that it is not limited by 

that, including but not limited to failing to 

disclose to Plaintiff that adjacent Malek 

property lot lines were other than presented, so 

it is not limited to that. 

BY MR. GUNNERSON: 

Q. You are right. That is exactly what 

the complaint says, which is the reason why I am 

asking the questions. I am trying to understand 

what it is we are fighting about. That's one of 
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the purposes of this deposition, what this 

litigation is about. 
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I want to know is there anything else 

other than Malek purchasing the bare lot and the 

lot lines associated with that? 

MS. CLINE: Objection. Misstates 

prior testimony, form. 

You can go ahead and answer, if you 

know. 

THE WITNESS: Basically, we were 

misrepresented as to the view, the privacy, the 

possibility of something being built in the line 

of the 9th hole, and it was information that 

Bank of America had, that MacDonald Properties 

had, that MacDonald Highlands had, that Michael 

Doiron had. It is uncontroverted that they had 

this information and they failed to tell us 

about it, so it is willful omission on their 

part and caused us significant problems and 

damages. 

BY MR. GUNNERSON: 

Q. It sounds like what you said was 

everything you stated pertains to Malek•s 

purchase of the bare lot and those lot lines 

surrounding it or pertaining to it, correct? 

A. It has to do with in terms of Bank of 

America, it has to do not with his purchasing it 

but their failure to tell us about his 

purchasing it. 

Q. Fair enough. Thank you. 

Is there anything else other than 

that? 

A. There might be. I don't know. 

Q. You are unaware of anything else, 

because this is your chance to tell me if there 

is. Are you aware of anything else? 

A. 

Q. 

No, not right this minute. 

Hopefully, it is before we end the 

deposition because we need to proceed 

accordingly. 

Let's go to the sixth claim for relief 

which is real estate broker's violations of NRS 

645. Again, this is an attempt to clarify 

because what is stated here is that it is on the 

newer version which I think is fairly identical 

to the older one. It states that in Number 104, 

do you see that? 

A. Yes. 

Q. Defendants MacDonald Highlands Realty 

and Michael Doiron violated the duties and 

172 
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obligations as defined in NRS 645.252 and 

additional provisions of NRS 645. 

173 

I don't know if you know this or not, 

but I have to ask. Do you know what additional 

provisions of NRS 645 were violated by the 

realty company and Michael Doiron? 

A. 

Q. 

A. 

Q. 

A. 

Q. 

No, but my attorneys do. 

Your attorneys know but you do not? 

No. 

So I will have to ask them. 

Good idea. 

You are unaware of any other 

provisions sitting here today, correct? 

A. Any other provisions? 

Q. Let me ask you this: Back to what we 

were talking about in 104, you said your 

attorneys would know, and I want to make sure I 

have your knowledge. You are not aware of any 

additional provisions, are you? 

A. I don't know what NRS 645 is. I don't 

know what 645.252 is. I am not a lawyer. 

Q. That is fair enough. 

So the answer would be you do not know 

what other provisions are violated? 

A. That's correct. 
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Q. If we go to Number 7, on both, this 

is -- you have sued my client regarding an 

easement. Again, I was attempting -- we already 

had the discussion regarding easements, so I am 

not going to get into that again. 

It says in Paragraph 107 of the newer, 

not yet filed complaint, which is the same as 

Number 96 of the current complaint, that these 

parties acted in contravention of Plaintiff's 

easement and claiming that you have an easement 

surrounding the golf course. 

Just to confirm, are you aware of what 

easement this is or would I need to ask your 

lawyers? 

A. I am not. 

MR. GUNNERSON: I would also note that 

I believe -- Counsel, this may be for your 

edification more than anyone's -- that the first 

party identified there is McDonald's Properties, 

LTD on the new complaint. My understanding is 

they were dismissed from the litigation some 

time ago, so I don't know if you are attempting 

to bring them back into the lawsuit, although I 

don't see them on the front, or it might have 

just been a scrivener's error and you didn't 
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intend for them to be there, but I thought I 

would double-check and see if you would know. 

Do you have any idea about that? 

MS. CLINE: Are you asking me or 

asking the witness? 

MR. GUNNERSON: I am asking her. I 

could ask you later. I just want to make sure. 

THE WITNESS: What was the question? 

BY MR. GUNNERSON: 

Q. Are you attempting to bring MacDonald 

Properties, Limited back into the lawsuit, do 

you know? 

A. I don't know. 

Q. The last claim for relief is 

declaratory relief against all Defendants. It 

is not the last of the complaint but it is the 

last against my clients. 

A. Could we take a break for a minute? 

MR. GUNNERSON: Absolutely. No 

problem. Let's go off the record. 

(Recessed from 4:50 p.m. to 4:59 

p.m.) 

BY MR. GUNNERSON: 

Q. If you will look at the last claim for 

relief that pertains to my clients is the eighth 

175 
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claim for relief in both complaints and it is 

for declaratory relief. on the new complaint, 

it is found on Page 15. on the old complaint, 

it is found on Page 18. 

I am trying to understand what this is 

talking about. Insofar as you could help me do 

that, I would appreciate that. In the new 

complaint, it is Paragraph 115. In the old 

complaint, it is Paragraph 104. In your request 

for declaratory relief, you request to have the 

court make a declaration. we are just trying to 

figure out how the property rights -

declaration of property rights pertains to my 

client who is the agent and the real estate 

company and wanted to know if you had any 

information on that. 

A. Well, let me read what it says. I am 

not a lawyer. I can only guess. 

Q. I don't want you to guess. 

so you don't know what respective 

property rights as it pertains to my clients 

that Plaintiff is seeking a declaration from 

this court regarding? 

A. Well, I would assume that they are 

speaking to the fact that she knew about the 
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177 179 ; 

Malek sale. In fact, she was the broker on the 

Malek sale so she knew about the property 

changes and she knew about the respective 

property rights when she did her due diligence, 

so I would assume that is what that means. 

Q. Let me ask you another way. Do you 

contend that my clients, Michael Doiron and 

MacDonald Highlands Realty Company, have any 

property rights to the properties in question? 

A. Property rights? 

Q. Do my clients have any property rights 

to either the bare lot, Malek•s property or the 

subject property? 

A. Do they have ownership, is that what 

you are asking me? 

Q. I could ask it that way. 

Is it your contention or do you 

believe my client or the company my client works 

for or works with had any ownership rights to 

any of the properties in question in this 

lawsuit? 

A. It doesn't say ownership rights. It 

says property rights, so maybe that refers to 

description of limits. I really don't know what 

it means because I am not a lawyer. 

Q. You don't know what it is referring 

to? 

A. Right. 

Q. You don't think my client has any 

ownership rights to the properties, right? 

A. To my knowledge, no. 

Q. Do you recall having to do any 

responses to requests made from my clients 

regarding information, something we call 

interrogatories? 

A. Vaguely. 

Q. In those interrogatories that we 

provided to you and your counsel, we asked 

questions regarding damages. Do you recall 

answering questions regarding damages? 

A. No. 

(Deposition Exhibit AA marked.) 

BY MR. GUNNERSON: 

Q. Would you go to the last page of the 
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document identified as -- second to last page of 

the document identified as AA. It says 

verification. Do you see that? 

A. Yes. 

Q. This says, 11 I, Barbara Rosenberg, 

being first duly sworn, deposes and says that I 
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am a trustee of the Fredric and Barbara 

Rosenberg Living Trust, the Plaintiff herein." 

Is that true? 

A. That is true. 

Q. "That I have read the entirety of the 

foregoing responses to interrogatories and know 

the contents thereof." Is that true when you 

signed this? 

A. At that time, yeah. 

Q. "That the same is true of my own 

knowledge, except for those matters therein 

contained stated upon information and belief." 

Is that true? 

A. Yes. 

Q. "And as to those matters, I believe 

them to be true." Is that correct? 

A. 

Q. 

A. 

Q. 

Yes. 

And then is that your signature? 

That is my signature. 

And do you remember signing this 

verification? 

A. Not really. 

Q. Fair enough. 

In one of the interrogatories, we 

asked you about damages, and it said that you 

180 

were seeking an expert opinion as to replacement 

value of the subject property at the time of the 

purchase of the sale. Do you recall making that 

statement that you were looking --

A. 

Q. 

A. 

Q. 

What page? 

I am looking at Page 2, Line 26. 

Uh-huh. 

Do you recall stating that you were 

seeking an expert opinion as to replacement 

value? 

A. Yes. 

Q. The deadline for experts have passed 

and I have not seen an expert opinion as to 

replacement value. Do you know if you are no 

longer seeking replacement value as damages or 

do you know if you are intending a different 

way? 

MS. CLINE: Answer how you know. 

THE WITNESS: It is my understanding 

that we did get -- that we did get opinions as 

to value. 

BY MR. GUNNERSON: 

Q. So maybe perhaps what you are talking 

about then is -- I want to make sure I know 

everything. I am not trying to sneak it by you. 
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(Deposition Exhibit BB marked.) 

BY MR. GUNNERSON: 

Q. I am handing you what was marked as 
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Exhibit BB. This is stated Real Estate Damages 

Analysis. Do you see that? 

A. I do. 

Q. And that this is not -- I will 

represent to you that this is not the entire 

report. The entire report was much thicker. we 

just pulled out portions that we wanted to have 

during the deposition. Do you understand? 

A. Yes. 

Q. We received this Real Estate Damages 

Analysis in identification of Mr. -- I don't 

know how to pronounce his name. 

MS. CLINE: Jiu. 

BY MR. GUNNERSON: 

Q. Mr. Craig Jiu as the expert. I see it 

on Page 5, his name and signature. Jiu is 

spelled J-I-U. 

Is this the expert report you are 

stating -- this is the only expert report we 

received. I will represent that to you. Are 

you aware of any other expert reports that we 
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A. No. 

Q. Are you stating that this is the 

expert report that should support your 

replacement value damages? 

A. Yes. 

Q. I will represent to you I could not 

182 

find in here any statement regarding replacement 

value. All I have, in fact you could look at 

the end of the report --

A. I am wrong. I am wrong. 

Q. That is why I am going through more 

questions and not just leaving it out there. 

This appears to talk about damages to 

the property in the amount of $750,000 to 

$1 million. That is obviously not replacement 

value. That is something different. 

Do you have an expert that you are 

attempting to or -- am I missing an expert 

report that pertains to replacement value? 

A. We had gotten a report from the 

insurance company when they went out to insure 

the house, and they did a complete analysis and 

they came out with replacement value of being, I 

believe, 3.5 and then you added in the cost of 

the land to get to a figure for what the house 

'''·'·' ,,,,,,,, ,•' 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

1

17 

18 

119 

20 

21 

22 

23 

24 

25 

,,,,,,,,,, 

CSR ASSOCIATES 
LAS VEGAS, NEVADA 

would be worth. 

Q. Did you provide that to your lawyers? 

A. Yes. 

MR. GUNNERSON: And we received that? 

MS. CLINE: Yes. 

BY MR. GUNNERSON: 

Q. That wasn't tied to any expert, 

correct? 

A. That was their expert opinion. They 

do full-on appraisals. 

Q. You have not identified any person 

related to the insurance company as your expert 

in this case, correct? 

A. You mean have we employed them? 

Q. Have you identified anyone from the 

insurance company as an expert in this case? 

A. They gave you the report. 

Q. They gave us a report in a group of 

documents, but it is not an expert report, and 

it wasn't identified or disclosed as an expert 

report, which is why I am trying to find out if 

I am missing an expert report or if what you are 

talking about is a document received from the 

insurance company that is not tied to an expert? 

A. That is an expert report. 
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MS. CLINE: I think that maybe she is 

not understanding the technical term of an 

expert report and so that is probably the issue. 

MR. GUNNERSON: Counsel, I usually 

don't ask attorneys questions. Am I missing an 

expert report other than the real estate 

damages? 

MS. CLINE: No, you are not. This is 

the expert report. It gives a valuation and the 

replacement value of the house is something that 

doesn't have a separate expert report for it. 

MR. GUNNERSON: It doesn't have an 

expert report at all for it. 

MS. CLINE: That is what I said. 

MR. GUNNERSON: I didn't know if you 

meant it was combined in this one. I understand 

what you are saying now. 

MS. CLINE: So at the time, that is 

what the intention was and it ended up as this. 

So that is what we are clear on. 

BY MR. GUNNERSON: 

Q. In Interrogatory Number 2 on the next 

page, Number 3, Line 9 of Page 3, it says, 

"Without waiving said objections, Plaintiff 

contends that the subject property has zero 

' ' 
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185 

value to Plaintiff if Malek builds a structure 

on the golf course parcel or modifies the fence 

line to incorporate the golf course parcel." Do 

you see that? 

A. Yes. 

Q. Is that still your position that the 

property has zero value if he builds on the lot? 

A. It has zero value to us. We wouldn't 

stay there. 

Q. Where would you go? 

A. We would either reposition the house 

if we had to or buy an analogous house hopefully 

on Lairmont if something shows up or if we could 

find something that would even in some ways be 

equivalent to it. No, we would not stay there. 

We would not have bought the house if we had 

known this. 

We are too old. We are at a stage in 

life where we just can't go through this kind of 

stuff. Basically, you want peaceful enjoyment 

of the house, you want to just move in. If 

there is a couple of leaky faucets, I don•t care 

about it. I don•t want to deal with litigation 

like we are right now. 

Q. When you say the property has zero 

value --

A. To us. 
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Q. You are not saying the property has no 

value, right? 

A. 

Q. 

No. It says zero value to Plaintiff. 

In reality, you just told me you 

believe the replacement value or the insurance 

company believes the replacement value is over 

$4 million, right? 

A. For the house, yeah, 3 1/2. It says 

zero value to us. 

Q. I got that. 

In Interrogatory Number 3, which is on 

the same page, Line 21, do you see that? 

A. Yes. 

Q. It says, "Plaintiff purchased the 

subject property based on its unique 

characteristics. 11 Do you see that? 

A. 

Q. 

A. 

Q. 

What line? 

Line 21 on the same page. 

Okay, yeah. 

'Plaintiff purchased the subject 

property based on its unique characteristics 

including, but not limited to, its location in a 

Henderson golf course community," right? 
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A. Yes. 

Q. Even if Malek purchases the property, 

do you still have that with the subject 

property? 

A. 

Q. 

A. 

Q. 

It is located in a golf course -

That remains, right? 

Yes. 

Its proximity to the 9th hole of the 

golf course, Malek•s purchase of the bare lot 

and building whatever he does with those lots, 

that does not change your proximity to the 9th 

hole of the golf course, does it? 

A. It absolutely does because they have 

to reconfigure the golf course. It is not the 

9th hole that we bought. I don't know what he 

is building there. If he is building something 

obstructive, there is going to be fencing and a 

house and the 9th hole will not look like the 

way it does right now. It is going to look 

completely different. 

Q. It doesn't say the look of the 9th 

hole. It says your proximity to the 9th hole. 

Your proximity of the home to the 9th hole is 

the same distance as it was previously, correct? 

A. I don't know if they will have to 
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modify the 9th hole if he builds. I don't know. 

188 1' 

Q. 

A. 

You are saying maybe -

Hypothetically, I don't know because 

he has not given us any papers to show what his 

plans are. 

Q. He has. Nonetheless --

A. No. My attorneys told me they 

requested it, they keep requesting and they 

don't get any plans to show them what his 

intention is. 

Q. They may have received them by now. 

don't know if they have. 

A. They did not. 

I 

MS. CLINE: I have not received all of 

the plans and I also have not received anything 

that says this is the final version that is 

going to be approved. It is not one that they 

said in any way this is definitely the way we 

want to build. 

BY MR. GUNNERSON: 

Q. But as far as you have not seen 

anything to indicate that the 9th hole is being 

moved, correct? 

A. AS of yet. 

Q. Right. All you know is what happened 

<· 
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up until now. Up until now, you have seen 

nothing that says the 9th hole is being moved, 

right? 

A. Nothing has happened yet. 

189 

Q. You are unaware of anything that will 

happen to move the 9th hole as of now, correct? 

A. I am aware a piece of property has 

been bought and there will be changes made. 

Q. The piece of property you are talking 

about is the bare lot, right? 

A. What was part of the golf course 

before. 

Q. I was calling it the bare lot. That 

lot has no grass on it, correct? 

A. Yeah. 

Q. And it doesn't have any part of the 

green or the fairway on that lot, correct? 

A. 

Q. 

A. 

Q. 

A. 

But it is part of the golf course. 

I am asking you a question. 

Yes. 

Am I correct? 

Uh-huh. 

Q. And it does not appear to be any kind 

of a water hazard or a sand trap for that hole, 

correct? 

190 

A. I am not a golfer. I don't know. 

Q. In fact, if you were to view it today, 

it appears to be raw desert land; is that 

correct? 

A. It looks -- yeah, I guess. 

Q. You say you are not a golfer. Do you 

know if that land is inbounds or out of bounds 

for the 9th hole? 

A. I don't know. 

Q. So if that bare lot was out of bounds 

for the hole, then wouldn't you agree that 

selling that property to Malek would not be a 

sale of the 9th hole because it is out of bounds 

of the 9th hole? 

A. I don't know what he is going to do 

there, so I don't know how it is going to affect 

the 9th hole. I don't know what they would say 

how they would have to reconfigure it based on 

what he was doing, so I don't know. You are 

asking me will it purely stay the way it is. I 

have no idea. 

Q. That is not what I am asking. 

What I am asking is does the sale of 

that desert land which may be outside the 

out-of-bounds markers for the hole, will that 
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sale solely of that land change the hole itself? 

A. It depends. 

Q. But as of today, you are unaware of 

how it would change the hole, correct? 

MS. CLINE: Objection. 

THE WITNESS: As of today, I don't 

know his plans. 

BY MR. GUNNERSON: 

Q. I am talking about the golf course's 

plans to change the hole. You said the hole 

would be changed. Who is changing the hole? 

A. Hopefully, nobody. Hopefully, this 

whole thing goes away. If he builds on it, the 

whole configuration of the golf course is going 

to change. 

Q. I don't understand. You keep saying 

that. You said you are not a golfer, but you 

keep saying that the whole configuration of the 

golf course will change if this small piece of 

desert land that may or may not be out of bounds 

on the hole is sold, and I guess I don't 

understand how the whole golf course changes if 

a small desert piece of land that may or may not 

be outside the out-of-bounds markers for the 9th 

hole changes anything with the golf course? 

. 
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192 : 

MS. CLINE: Objection. Form, calls 

for speculation. 

THE WITNESS: Do I still answer? 

MR. GUNNERSON: Please. 

MS. CLINE: You can answer if you 

understand his question. 

THE WITNESS: It is speculation. 

BY MR. GUNNERSON: 

Q. Thank you. 

We are still on Line 24 on Page 3. It 

says the view of the golf course and mountains 

from the decks, that that was the reason why you 

purchased the property, right? 

A. Yeah. That would be changed 

materially if he builds right into it. 

Q. I don't know what you mean by into it, 

but let me ask you this: The view of the golf 

course, when you say view of the golf course, 

does that include the fairway? 

A. It includes the view you get right now 

from the house, and the view you get right now 

from the house would have whatever it is he 

builds in it. It is not the view we bought. 

Q. We are just talking about the view of 

the golf course. So the view of the golf 

. .. . 
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course, would that be where the grass ends at 

the end of the hole all the way to where the 

grass begins, is that where you are calling the 

golf course, or are you talking about any piece 

of dirt or rock, how ugly or pretty that may be, 

somewhere in the vicinity of the hole? I don't 

understand what you mean by golf course. 

A. I am talking about the piece of land 

he bought. 

Q. I am just saying I don't understand 

how the piece he bought is part of the golf 

course because I have golfed and I don't hit out 

of what he bought and that is not part of the 

golf course for me. So I don't understand how 

the piece he bought is part of the golf course 

as far as your view is concerned. 

A. On the club map, it is part of the 

golf course. 

Q. You are saying it was owned by the 

golf course? 

A. It is owned by the golf course. It is 

part of the golf course. It was always assumed 

it would stay part of the golf course. 

Q. Isn't the best view of the golf course 

the grass portion? Isn't that what makes the 

194 

view of a golf course so nice? 

A. I am not a golfer. You would have to 

ask my husband because he is the one who gets 

this huge pleasure out of being on the 9th hole, 

and that pleasure is gone. 

Q. You do look out your window onto the 

9th hole, correct? 

A. Yes. 

Q. And when you look out and you say that 

is a beautiful hole for this golf course, are 

you talking about the grass area? 

A. I would normally just look out and say 

this looks beautiful, it is a beautiful golf 

course, it is a view that doesn't have things in 

it, this is wonderful. 

Q. Are you talking about the grass area 

when you are talking about the view? 

A. It is part of the view, but most 

people don't go you should see my grass. Most 

of the time when you talk about a view, you go 

oh, my God, look at this, look at the mountains. 

Most people don't go whoa, I have got grass. 

Q. I understand that. I am trying to 

understand what it is that is so interesting to 

you about viewing the dirt, desert land that 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

!23 

24 

25 

1 

2 

3 

4 

5 

6 

I 7 
8 

' 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 
! 

22 

23 

24 

25 

Malek bought. Because my understanding is that 

when people buy for a golf course view, they buy 

it to see the grass and the fairway and the 

green or whatever it might be of the golf 

course, and I am just trying to understand what 

part of this view is it as it pertains to the 

golf course that you are losing by him buying 

the desert landscape bare lot? 

MS. CLINE: Objection. Form. 

You can answer, if you understand. 

THE WITNESS: What we are losing 

possibly is privacy. When you look out, you 

have this confining thing coming back at you, 

which is not what we bought into. That is not 

what we wanted. What we wanted was this 

peaceful, unobstructed view. What we understood 

was it was a golf course. Who in their right 

mind would think a piece of the golf course 

would be sold? 

In fact, there is now a covenant that 

none of the other pieces of the golf course can 

be sold, so we are the only people that have to 

mitigate this problem. Everybody else, they 

must have figured something was wrong with doing 

it because right after us, they did a whole 

thing saying nobody else is going to have to 

experience this. To me, that says to me they 

knew what they did was wrong and they didn•t 

want to have this stuff happen again. 

we bought into -- you see if it is a 

duck, it is a duck. If you see a golf course, 

it is a golf course. You don't expect to hear 

it is a golf course but this piece is sold and 

this one is sold. You expect what you see is 

what you get, and that is what we expected. 

BY MR. GUNNERSON: 

Q. If he builds with the setbacks 

included on this property, will you still be 

able to see all of the grass area of the current 

9th hole? 

MS. CLINE: Objection. Form. 

THE WITNESS: How do I know? 

know what he is building. 

BY MR. GUNNERSON: 

I don't 

Q. Do you know what the setbacks are for 

the property? 

A. No. 

Q. So you don't know what the setbacks 

are of the property, you don't know what he is 

building, you don't know if it is going to 

196 
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obstruct your view of the grass part of the 9th 

hole. Are those all correct statements? 

A. Yes. 

Q. And yet, you are making a claim that 

your view of the 9th hole is being obstructed 

even though you don't know any of those things; 

is that correct? 

A. I am saying that these are all 

possibilities and if these possibilities --

Q. I am sorry to interrupt. I need you 

to answer yes or no. 

Could you repeat the question? 

(Record read as follows: 

"Q. And yet, you are making a 

claim that your view of the 9th 

hole is being obstructed even 

though you don't know any of those 

things; is that correct?") 

THE WITNESS: Yes. 

MS. CLINE: I am going to object as 

argumentative. And, Counsel, could you tone it 

down a little bit? 

MR. GUNNERSON: My tone is not going 

anywhere. I don't know what you are saying. 
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BY MR. GUNNERSON: 

Q. Number 3, Page 3, Number 24, it also 

says the view, it says the golf course and the 

mountains; is that correct? 

A. Yes. 

Q. What mountains are you referring to 

there? 

A. The mountains that you see from the 

house. 

Q. When I looked out of your house, I saw 

mountains in the distance straight back behind 

the house and then around us towards the front 

of the house are a lot of foothills. When you 

say mountains, are you also including the 

foothills or are you referencing the mountains 

in the distance? 

A. I am referencing the views from the 

back of the house. 

Q. And then it says you also bought the 

property because of the living room. Does that 

remain the same if in fact Malek purchases and 

builds on the bare lot? 

A. Well, the living room has this 

beautiful view. So if he builds into the view, 

then it is damage to the living room. 
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Q. I am not sure exactly. What you are 

saying is what you could see out the living room 

is what you mean here when you say the living 

room is unique. You are talking about the view 

from the living room is unique? 

A. This says we bought it based on -- it 

still has a very nice living room; but if he 

builds something, it could have an obstructed 

view which doesn't have that. 

Q. Even if he didn't buy the bare lot, he 

is still going to build on that property which 

you would still be able to see out your living 

room window, correct? 

A. Yes, but you would see it 

peripherally. 

Q. It also says you bought it because of 

the kitchen? 

A. Yes. 

Q. And the dining room? 

A. Uh-huh. 

Q. Do the kitchen and dining room change 

if Malek purchases the property and builds on 

it? 

A. Not the kitchen, but possibly the 

dining room. 

Q. 

A. 

Because of the view? 

Yeah. 
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Q. And it says also the master bedroom, 

right, that is something that was unique? 

A. Major league, yeah. 

Q. Are you saying that -- has that 

changed as a result of him purchasing the 

property, the master bedroom? 

A. That would be the most impacted if he 

builds on that piece of land. 

Q. You are not talking about the master 

bedroom itself won't change, that remains the 

same as far as the carpet and the color of the 

walls and the furniture and the layout. What 

you are saying is the view from the master 

bedroom changes? 

A. Yes. 

Q. And you also talk about then the 

privacy created by the lack of residential 

building lots to the rear of the property, 

correct? 

A. Yes. 

Q. What lack of -- To the rear of the 

property is the 9th hole. 

A. Yes. 
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Q. So even if Malek buys the piece of 

property on the side yard, that doesn't obstruct 

your view to the rear of the property? 

A. We don't have a problem with him 

building on his lot, the lot that he bought. We 

bought the house knowing that he was going to 

build a house. We have a problem with that 

third piece of land which nobody disclosed and 

which is going to directly impact us. 

Q. I am just trying to understand when 

you say to the rear of the property. You say 

privacy created by the lack of residential 

building lots to the rear of the property. I 

think maybe the distinction here is that there 

is the side of the property and the rear of the 

property, and you are not claiming that he is 

going to be building to the rear of the 

property, he is actually building to the side of 

your property, correct? 

A. Yes. 

Q. And that privacy is privacy, again, 

you wouldn't have had from people walking on the 

path on Stephanie Street, correct? 

A. No. It is a different kind of 

privacy. When somebody builds -- arguably, I 
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don't know what he is going to build. If he is 

building a structure where he is looking into 

our living room and bedroom, you basically have 

pretty much like a tract house because you look 

out and somebody looks in. That is an intrusion 

into your privacy. 

The idea of golfers being out on the 

golf course, it is lovely. It is sort of like 

you are watching golf. It is like a little 

motion picture right in front of you. 

Q. So you don't mind the golfers being 

able to look into your property? 

A. Most golfers are not looking into your 

property. They are playing golf. 

Q. But you don't mind if they do? 

A. If occasionally, but it doesn't 

happen. That is not what golfers do. 

Q. 

A. 

Q. 

But you don't mind if they do? 

I wouldn't like it, but I don't mind. 

People walking on Stephanie Street, 

you don't mind if they look into your property 

because you understand that that happens? 

A. They are not looking into my property. 

They are on Stephanie Street. 

Q. Let's say one stopped and looked into 
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the back of your property, you understand that 

you don't have a right of privacy to those 

people stopping on Stephanie Street and looking 

into your property? 

A. Right. 

Q. It says the size and style of the home 

is something that was unique, right? 

A. Right. 

Q. We talked a lot about that in the 

beginning when you were telling me that this 

property was -- how did you put it -- on the 

street of dreams I think you said, right? 

A. Right. 

Q. And that it had the perfect layout, 

correct? 

A. Right. 

Q. And it was a tough market to buy 

property? 

A. Uh-huh. 

Q. And you were willing to buy as is 

because you wanted the property so bad, correct? 

A. Uh-huh. 

Q. And that you knew that buying was 

going to be tough because of the number of 

buyers out there, correct? 

A. Yes. 

Q. And that it was in a gated community, 

that was essential? 

A. Yes. 
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Q. And this was the only community in the 

area, at least in Henderson, that had the kinds 

of homes you wanted, correct? 

A. Yes. 

Q. And that it was close to the driving 

range. The proximity to the driving range 

hasn't changed. Your husband could still get in 

his cart and drive to the driving range, right? 

A. Yes. 

Q. That hasn't changed. And then the 

style home, the tuscan/renaissance style, 

correct? 

A. Yes. 

Q. So all of those things other than the 

view issues on that one small sliver of bare lot 

property, everything else remains the same? 

MS. CLINE: Objection. 

MR. GUNNERSON: I haven't asked my 

question, Counselor. 

MS. CLINE: I thought you did. 
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BY MR. GUNNERSON: 

Q. All the things remain the same, and 

therefore, the question is: You are still 

saying you would not have purchased that 

property if you knew that a third acre of desert 

landscape had been purchased by your next-door 

neighbor? 

MS. CLINE: Objection. 

THE WITNESS: The answer is we would 

not have bought the property because if you read 

the Real Estate Damages Analysis, they clearly 

point out that his building would make a net 

effect of almost a million dollars in damages in 

terms of the value of the property. 

BY MR. GUNNERSON: 

Q. So --

A. And this is an expert opinion telling 

you that. 

Q. I understand that. 

A. So it is not all the same as you keep 

saying. It is not all the same. 

Q. All of the other things were the same. 

All the things you agreed with were the same? 

A. Yes, except for this major problem. 

Q. Except for this issue, everything else 

remains the same? 

A. And one of the things they mention in 

the damage analysis is there is a huge emphasis 

on view on Page 22. They talk about the 

emphasis on view, view, view, and that is what 

is being impacted. 

Q. His conclusions in his report talk 
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about, the second to last page of the report, 

which is Exhibit BB, he says all of the above 

research and analysis have brought me to the 

following conclusions: Published research shows 

that view, amenities, site lines, and privacy 

are beneficial characteristics. Do you see 

that? 

A. What page are you on? 

Q. Second to the last page at the top. 

And then he goes on to the next bullet 

point and says altering site lines and/or 

privacies for homes at this level of market is 

not well received. Do you see that? 

A. Uh-huh. 

Q. As I read this report, everything I 

saw pertained to view and privacy. 

A. Uh-huh, yes. 

Q. And I did not have a chance to depose 
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your expert and I could ask him this as well. 

Are you aware of any other damages to your 

property other than those identified in this 

expert report pertaining to view, site lines, 

and privacy? 

A. Well, it all depends if he builds and 

he builds something that obstructs, then damages 

would be going and finding another house, so we 

would have to find a house that would probably 

cost us over $4 million at this point, or we 

would have to redevelop this house so it looks 

in a different way which is not something we are 

going to do at age 70, and we have all of the 

fees that it cost us to get to where we are 

including the legal fees and everything else 

that has been going on and all of the 

aggravation, so basically there is a huge 

impaired value here. 

Q. Understood. 
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I guess my question is I am trying to 

find out what the basis for your damages is and 

see if there is anything more than what we 

already talked about. I am not looking to talk 

about that anymore -- I may have one more 

question on that. 
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But as far as view and privacy goes, 

other than view and privacy concerns because I 

didn't see anything else in the expert report 

other than view and privacy concerns, other than 

those, is there anything else forming the basis 

of your damages other than your lack of view and 

lack of privacy? 

A. 

Q. 

Misrepresentation. We weren 1 t told. 

Misrepresentations leading to your 

lack of view --

A. Michael never told us. She could 

have -- you know, this whole thing never would 

have happened if she told us. If she just said 

I want you to know this has happened, this is a 

material fact. I know what a material 

disclosure is because I did it for 25 years. If 

I have a leaky faucet, if I don't disclose it, 

no big deal; but if I have something that is 

going to go up smack dab into view, I tell the 

people. 

Q. As lawyers, we have these fine 

distinctions, and those are the claims for your 

relief. I am trying to figure out what forms 

the damages and what has been damaged, what has 

been hurt, what are you looking to fix. My 
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understanding is that it is concerns about view 

and privacy alone and there is nothing else that 

is damaging you, the trust, or the property, the 

subject property? 

MS. CLINE: Objection. Form, 

misstates prior testimony. 

MR. GUNNERSON: Let me rephrase it 

then because your counsel is objecting. I want 

to make sure I get a question that she doesn't 

feel she needs to object to. 

BY MR. GUNNERSON: 

Q. Other than the concerns for view and 

privacy, whether it is your lack of disclosure 

of the purchase to affect your view and 

privacy -- strike that. 

Other than view and privacy, how else 

has your property been damaged as a result of 

these claims against the Defendants? 

A. Well, according to this, if you went 

out to try to resell it, you would have to sell 

it at a very, very reduced price. 

Q. And why is that? 

A. It tells you it went down in value by 

almost a million dollars. 

Q. As a result of what? 

A. 

Q. 

A. 

As a result of if he builds. 

And --

If he doesn't build, that is a whole 

other thing. 

210 

Q. If he builds, it takes away what from 

you? 

A. Read the report. 

Q. I have. I want to know your thoughts. 

It takes away what from you? 

A. It takes away the reason we bought 

this thing. We bought this thing because we 

wanted to be -- it is our dream. It was my 

husband's dream to be on the 9th hole, to be 

across the street from the driving range, to be 

in this beautiful gated community, to have 

peaceful enjoyment of the property, not to have 

another house with somebody staring from their 

window into your master bedroom. That was never 

the idea behind this. 

Q. If your expert's report at BB is based 

entirely upon damages resulting from view and 

privacy, is that your understanding as to the 

basis for your damages? 

A. I would have to think about it some 

more. 
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211 . 

Q. Go ahead. 

A. Right now? I would think that is the 

primary concern, privacy and view. It is also 

emotional distress. We have been spending so 

much time and effort on this thing, and fees for 

the attorneys and all of the fees and all of 

that. Those are the main damages. 

Q. Sitting here today, and I think I will 

tell you your expert even talks about damages 

related to the purchase of the property like 

fees, title fees, recording fees, those kinds of 

things. Other than what you just said and what 

is contained in his report, are you aware of 

anything else that has damaged your property? 

A. Well, that it has become public 

knowledge. 

Q. But that hasn't damaged your property, 

right? 

A. On resale it would. We would disclose 

to the next person. So as I said, it completely 

damages the value of the property. 

Q. Because it takes away view and 

privacy? 

A. Right. 

Q. I just want to make sure. It seems to 
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me that everything is based on view and privacy. 

That is the basis of your damages, and I just 

wanted to make sure that that was it. So I 

thank you for your responses to that. 

A. And the obstruction of the 9th hole. 

I am not an expert on golf courses so I can't 

tell you exactly what it would do to the 9th 

hole, but in preserving the integrity of the 

golf course the way it is now --

Q. But you don't own the golf course, 

correct? 

A. No. But you had a reasonable 

expectation that when you bought the house that 

the golf course was going to remain the way it 

looked at that time and that is what we were 

represented. 

Q. We have gone the rounds on this one 

al.ready. I won't go again other than just to 

ask as far as your view goes, where Malek•s 

property is and where the bare lot is, when you 

look out towards those, what view do you see? I 

am not talking about the 9th hole itself, 

meaning the green part of the 9th hole. I am 

not talking about the view of the valley or the 

Strip or the mountains in the distance. 

', 
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What view is going to be blocked as a 

result of if he were to build fully on both his 

lot and the bare lot that he purchased? 

A. I don't know. I don't know what he is 

intending to build. 

Q. But you know what is in that 

direction. If you are looking out your living 

room window --

A. I can't answer that question if I 

don't know what he is going to build. 

Q. Let me ask you some other questions. 

If you look out that window and you see the bare 

lot and Malek's property, is the elevation to 

Stephanie Street, is it flat, does it decrease 

or does it increase up to Stephanie Street? 

A. I don't remember. 

Q. And do you recall after Stephanie 

Street what is located on the other side of 

Stephanie Street from where your view would be? 

A. The country club. 

Q. Before the country club comes the 

country club's parking lot, right? 

A. Yes. 

Q. And then there is the country club. 

Do you know what is above the country club if 
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you saying everyone is at fault and everyone 

should be fixing the problem together? 

A. I don't care who pays. I just want it 

taken care of. 

Q. So you are not saying Bank of 

America --

A. You could all decide how you want to 

apportion it. 

Q. we received recently what we will mark 

as the last exhibit. 

(Deposition Exhibit cc marked.) 

BY MR. GUNNERSON: 

Q. Exhibit cc is an Appraisal of Real 

Property. It appears to be an appraisal of 

Malek's actually two properties as well as the 

bare lot that he purchased. Do you see that red 

highlighted area on the front of that exhibit? 

A. Uh-huh. 

Q. Do you recall having ever reviewed 

this before? 

A. No. 

MS. CLINE: Could you give her a 

chance to look at it? 

MR. GUNNERSON: I didn't know she 

could tell from the front. 
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you look in that distance? 

A. I don't remember. 

MS. CLINE: Counselor, earlier you 

said you will maybe pull out a map when you are 

talking about where to look. 

MR. GUNNERSON: That is a good point. 

I was. I think she described it well enough 

that it is Stephanie Street. She doesn't 

remember the elevation. I don't think a map is 

going to show anything with elevation. 

MS. CLINE: It is just earlier we were 

confused about where you were looking from and 

exactly what direction. 

THE WITNESS: It shows you here 

looking northeast from the master bedroom. The 

pictures in here is exactly what you see when 

you look out. 

MR. GUNNERSON: Given that she has 

discussed the country club and the parking lot 

and the street, I think she is well aware so I 

am fine with that. 

BY MR. GUNNERSON: 

Q. And you may not know this, but I would 

like to ask should the damages in this case be 

attributed differently to each Defendant or are 
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THE WITNESS: But this shows the view 

from the bedroom. 

MS. CLINE: He already asked. We are 

fine with that. Go ahead and review that 

exhibit. 

BY MR. GUNNERSON: 

216 

Q. So exhibit marked as CC, you have seen 

this before? 

A. I haven't seen it. I have heard about 

it. 

Q. And it appears to be an appraisal of 

Malek's properties; is that correct? 

A. Yes. 

Q. Did you obtain this appraisal, you or 

your counsel obtain this appraisal? 

A. My counsel did, yes. 

Q. we received this. Don't quite 

understand the purpose of it. What was the 

purpose of obtaining an appraisal of your 

neighbor's property? 

A. Mr. Malek told us he would sell us his 

property for $6 million, which is totally out of 

range. So in thinking that we could solve this 

whole thing even though we don't really want to 

buy the property, we thought okay, let•s find 
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out what it is really worth and maybe make a 

counter-off er and have this whole thing over and 

done with. This is the actual real value of 

what his property is worth, not the $6 million 

that he threw out. 

Q. And so the object was to see what it 

was really worth? 

A. The object was if we could put this 

whole -- if we could buy it even though we don't 

want it and put this whole thing to bed and have 

it over and done with. 

Q. I see. 

A. I should also mention that in making 

an offer and we should buy it for $6 million 

really shows lack of good faith. 
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MR. GUNNERSON: I might be done. Can 

we go on a quick break? 

THE WITNESS: Sure. 

(Recessed from 5:46 p.m. to 5:56 

P. m.) 

BY MR. GUNNERSON: 

Q. I am going to finish up from over 

here. I don't have any other questions right 

now. I am going to pass the witness. 

Your counsel just handed me two 
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Binders 1. One is entitled Governing Documents. 

Do you see that? 

A. Yes. 

Q. One is entitled Design Guidelines. Do 

say that? 

A. Yes. 

Q. We were talking about the meeting with 

Michael in her office on the day you claim was 

the inspection, correct? 

A. Yes. 

Q. Which binder or binders did she give 

you on that date? 

A. Both. 

MR. GUNNERSON: I am going to look 

through them while she is asking questions and I 

might have some later. I pass the witness. 

EXAMINATION 

BY MS. WINSLOW: 

Q. My name is Natalie Winslow, and I 

represent Bank of America and Bank of America's 

successor, BAC Home Loans, in this litigation. 

I just have a couple of questions relating to 

Bank of America that Mr. Gunnerson didn't cover 

which I would like to cover with you now. 
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Because I know we covered a lot of 

ground, to kind of direct where I want the 

deposition to go, what I want to talk about is 

what you believe Bank of America -- and when I 

say Bank of America, I am going to say that as 

Bank of America for itself and its successor, 

BAC. Is that okay with you? 

A. Yes. 

Q. I will just use Bank of America for 

both and if there is any distinction in your 

answer, just let me know that. 

A. What was the second entity? 

Q. The entity that you sued was BAC Home 

Loan Servicing, LP. 

A. Okay. 

Q. And Bank of America is that entity's 

successor, so I represent Bank of America for 

itself and as its successor to BAC Home Loans. 

A. Okay. 

Q. What I want to talk to you about is 
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what you believe Bank of America knew related to 

the bare parcel and what you believe Bank of 

America should have told you before selling the 

property to you. Okay? 

A. Yes. 

220 • 
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Q. Now, you mentioned earlier that Bank 

of America had notice that the bare lot that we 

also talked about as the golf parcel, that there 

was some changes happening to that piece of 

property; is that correct? 

A. Yes. 

Q. When you say notice, what do you mean 

by notice? 

A. Well, my attorneys told me they were 

sent letters saying that this was happening. 

Q. Saying that what was happening? 

A. In other words, when you sell a piece 

of property like that, you notice all of the 

people that are in proximity, all of the homes 

that are in proximity, so they sent a notice to 

Bank of America saying we are selling this piece 

of property, we want you to know. Michael, who 

was your broker for Bank of America, was the 

broker on that sale. 

Q. So if you turn to what was previously 

marked as Exhibit Y, it is the complaint in this 

action, if you turn to Paragraph 36, it is on 

Page 7, it says Bank of America received notices 

of the public hearing regarding the vacation 

application, correct? 
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A. That is what it says. 

Q. And if you look earlier in the 

complaint, you defined -- you or your attorneys 

defined vacation application as Paragraph 19. 

A. Uh-huh, yes. 

Q. It says Paul Bykowski submitted a 

vacation application to the City of Henderson 

along with supporting documentation requesting 

to vacate existing blanket easements of the golf 

parcel. 

When you are talking about the notice 

that Bank of America had, are you ref erring to 

the notice of the public hearing that you 

reference in Paragraph 36 of the complaint? 

A. Yes. 

Q. Is there any other notice that you 

allege that Bank of America had that it should 

have told you about? 

A. I don't know. 

Q. As you sit here today, the only notice 

that you know of is the notice of public hearing 

referenced in Paragraph 36 of the complaint? 

A. They also should have been told by 

their broker when they were selling Lairmont 

that there is this new development that is 

happening in terms of the property and you need 

to disclose it to whoever wants to buy this 

property. 

Since she was integral in the sale, 

she should have told Bank of America, and I 

don't know, maybe she did, maybe she didn't, but 

she should have told them. It was a material 

disclosure that she should have made to them. 

222 

Q. So let's talk about the public hearing 

that happened. 

(Deposition Exhibit DD marked.) 

BY MS. WINSLOW: 

Q. Ms. Rosenberg, these are minutes that 

your counsel disclosed to us as part of this 

litigation. It is minutes I will represent to 

you that was from the public hearing that was 

held on January 8, 2013. 

If you turn to the second page, which 

is marked Plaintiff's 161, this is the notice 

that Bank of America allegedly had in advance 

this is the notice that Bank of America 

allegedly had of the public hearing. If you 

look at what the minutes say from the public 

hearing, it says it's a petition to vacate 

existing blanket easements over a portion of 
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MacDonald Highlands Golf Hole Number 9 in the 

northwest quarter of Section 27, Township 22 

South, Range 62 East, generally located 

northwest of MacDonald Ranch Drive and Stephanie 

Street in the MacDonald Ranch Planning Area, 

correct? 

A. That is what it says. 

Q. It says below that that the petition 

to vacate the blanket easements were approved, 

correct? 

A. Where does it say that? 

Q. Where it says Councilman Sam Bateman 

moved to approve --

A. Yes, uh-huh. 

Q. To your knowledge, were the blanket 

easements approved? 

A. I assume because he bought the 

property and he is talking about building. 

Q. Turn to the next page, Page 162. It 

says Number 1, the acceptance or approval of 

this item does not authorize or entitle the 

applicant, which would be Mr. Malek, to 

construct the project referred to in such 

application or to receive further development 

approvals, grading permits, or building permits, 

224 

correct? 

A. That is what it says. 

Q. My question to you is what is it that 

you expected Bank of America to tell you about 

the golf parcel? 

A. That it had been sold, it was directly 

in our view, they didn't know the impact it 

would have, but that we had to know that it had 

been sold to a private individual, and most 

people don't buy a piece of land not to build on 

it, just to stare at blank land. 

Q. My question to you, Ms. Rosenberg, and 

tell me if I understand you correctly, what Bank 

of America should have told you was that that 

property was sold? 

A. What Bank of America should have told 

us is that there was this contiguous property 

that might affect our view and our privacy. 

Q. Thank you. 

Now, as you sit here today, 

Ms. Rosenberg, you don't know if Mr. Malek is 

going to build on that bare parcel, do you? 

A. No. 

Q. So what you wanted Bank of America to 

tell you or what you are alleging Bank of 

' ' 
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America should have told you is that that may or 

may not happen, that Mr. Malek may or may not 

build on that property? 

A. Yes. In other words, if they had just 

disclosed, we wouldn't be sitting here because I 

would not have bought the property. 

Q. I know we talked about damages a lot. 

As you sit here today, are you alleging that you 

had been damaged in any way by Bank of America? 

A. It depends on how all of this works 

out. 

Q. As you sit here today, is it yes or 

no? 

A. Yes. 

Q. How have you been damaged by Bank of 

America as you sit here today? 

A. I spent a lot of money on fees and 

lawyers to try to get this thing resolved. At 

this point, I have no idea if it is going to 

resolve or not. If they had told me about the 

situation, I wouldn't be sitting here today and 

spending money and spending time doing this. 

Q. So your damages as you sit here today 

are attorney's fees? 

A. No. It depends. It depends. If I 

have to go out and get another house, if it 

turns out he is building and I have to go out 

and get another house or I have to reposition 

this house or I have to replace the property, 

then the damages are whatever it costs me to get 

this new property. 

Q. But those damages are speculative, 

correct, as you sit here today? 

A. Speculative? What is the definition 

of speculative? 

Q. You don't know that you are going to 

incur those damages. 

A. I don't know that, no. 

Q. I am going to show you some -

(Deposition Exhibit EE marked.) 

BY MS. WINSLOW: 

Q. we are marking this document as 

Exhibit EE. It is entitled Plaintiff's Sixth 
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Supplemental Disclosure of Witnesses, Documents, 

and Computation of Damages Pursuant to NRCP 

16.1. These are documents that your attorney 

served on us, I believe, on Friday. 

If you turn to Page 2, it has a 

computation of the damages. It says in addition 

to the injunctive relief, the Plaintiff 

... . ······ 
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estimates its damages as follows: Number 1, the 

cost to replace the home if injunctive relief is 

not obtained, including lot of similar size, 

approximately $4,320,500. I think I said that 

correct. Where does that number come from? 

A. That comes from the insurance 

appraisal that replacement value is probably 

about 3.5, 3.6 and from the appraisal that we 

had on the land value and that computed to about 

4.3, 4.4 million. 

Q. So you are adding in the 3.5, 3.6 from 

the insurance appraisal? 

A. For replacement, replacing 10,000 

square feet. 

Q. 

A. 

Q. 

A. 

Plus the --

The cost of the land. 

Which we got --

From the appraisal that you got from 

Brunson Jiu for the land next door. 

Q. The 3.4, 3.6 for the replacement value 

plus the million dollars, the amount that your 

expert disclosed that you were damaged as a 

result of the potential problem with the view 

and privacy, correct? 

A. No. The cost of the land. In other 

words, if you had to replace -- if you had to 

replace this, you had the replacement -

basically, the value is what the land is plus 

the replacement of the house. 

228 

Q. So 3.5 to 3.6, where does that number 

come from? 

A. That comes from the insurance man said 

if I had to go out and rebuild this house, it 

would cost 3.6 million. 

Q. 

A. 

the lot. 

Q. 

A. 

Q. 

A. 

That is from the insurance? 

Right, and then I would have to buy 

You would have to buy a new lot? 

A new lot. 

I understand. 

If I could find an analogous lot, 

which I couldn't. 

Q. And you would only incur that, 

according to your computation of damages, if 

injunctive relief is not obtained, in other 

words, if Mr. Malek builds on this property as 

you suspect he might build on this property? 

A. This all depends on what he is going 

to do with that piece of land. We don't know. 

Q. we don't know, correct. 
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A. Yes, so we don't know. 

Q. Now, you are also claiming attorney's 

fees to your prior counsel in the amount of 

$46,447.22, correct? 

A. Yes. 

Q. Have you actually paid those amounts 

to your former counsel? 

A. I paid their fees. I am not exactly 

sure if that is exactly the right number, but it 

is in the ballpark. I could get the exact 

number. 

Q. It is close to that? 

A. Yes. 

Q. And then attorney's fees to Howard 

Kim & Associates in excess of $300,000; is that 

correct? 

A. Yes, it is. 

Q. Have you paid that amount to Howard 

Kim & Associates? 

A. Yes. 

Q. Are you alleging that the value of 

your property as you sit here today has been 

diminished? 

A. Yes. 

Q. How? 

A. It has not been diminished as we sit 

here today because he hasn't done anything --

Q. So the answer to that question would 

be no, right? 

A. It would be no -- no, the answer would 

be yes. Because if I went out and I wanted to 

sell this property, I would have to disclose 

what is going on here and I would then lose the 

million dollar value because nobody is going to 

pay me the right amount knowing that there is 

litigation and knowing what is going on, so the 

answer is it is affecting the present value of 

the house. 

Q. By a million dollars? 

A. That is what he says. 

Q. Is that what you believe? Do you 

believe the value of your house has been 

diminished by a million dollars as we sit here 

today? 

A. Yes. 

Q. Do you pay property taxes on this 

property? 

A. 

Q. 

A. 

Yes. 

You yourself pays property taxes? 

The trust. The trust pays, yes. 
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Q. When was the first year that you paid 

property taxes on this property? 

A. When we bought it, 2013. 

Q. If I understand the way property taxes 

work correctly, the tax assessor will value your 

house and you pay property taxes on that amount; 

is that correct? 

A. I think so, yes. 

Q. Do you know how much the tax assessor 

valued your property at in 2013? 

A. I don't. 

Q. Did you dispute the amount that the 

tax assessor valued your property at in 2013? 

A. No. 

Q. I am going to show you --

MS. CLINE: Just for the record, that 

wasn't one of the things that was on the list 

for subjects. 

MS. WINSLOW: I believe it is all of 

the allegations in the complaint, correct? 

MS. CLINE: What the assessed value is 

by the tax assessor. 

MS. WINSLOW: Right. We are talking 

about what her damages are and what the value of 

the property is and that is included as part of 

the complaint. 

MS. CLINE: The taxed value? 

MS. WINSLOW: What the property is 

valued at, yes. 

MS. CLINE: I just want to make sure 

because I didn't have her go look up what the 

assessed value is. 

232 

MS. WINSLOW: I am going to show her. 

You guys disclosed it as part of your 

disclosures. 

(Deposition Exhibit FF marked.) 

BY MS. WINSLOW: 

Q. This is a document that your attorney 

disclosed to us as a part of this litigation. 

A. Yes. 

Q. It appears to be a record from the 

Clark county Real Property Assessor's website. 

Would you agree? 

A. That is what it looks like. 

Q. It has on here real property assessed 

value, do you see it, toward the bottom of the 

page? 

A. Yes, uh-huh. 

Q. It has a whole bunch of columns, but 

one of the columns is total taxable value. Do 
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you see that? 

A. Yes. 

Q. It has for 2013, 2014 the total 

taxable value of $2,791,377. 

says? 

A. That is what it says. 

Is that what it 

Q. Does that appear to be a correct 

number to you? 

A. No. 

Q. That does not appear to be a correct 

number to you? 

A. Are you asking is that a correct 

number from the assessor's office or a correct 

number of the value? 

Q. I am asking is it a correct number 

from the assessor's office. 

A. It is a correct number from the 

assessor's office1 yes. 

Q. You didn't dispute that that was the 

total taxable value with the assessor's office 

for the 2013, 2014 taxes, did you? 

A. 

Q. 

A. 

Q. 

Did I dispute it to make it less? 

Yes. Did you do that? 

No. 

Have you disputed with the tax 

assessor's office your taxes for the current 

year? 

A. No. 

Q. For the 590 Lairmont property? 

A. No. 

Q. Have you ever disputed the taxable 

234 

value with the tax assessor's office for the 590 

Lairmont property? 

A. 

Q. 

A. 

No. 

I would like to turn back to -

I would just mention that usually 

assessed value is based on what you paid for the 

property, not its actual value. 

Q. But it looks like the taxable value 

went up, right, from 2012/2013 to 2013/2014? 

A. Yes. 

Q. I would like to go through some of the 

allegations you have against my client in the 

complaint. For simplicity sake, I am going to 

only refer to the original complaint, which is 

Exhibit Y, which is the operative complaint as 

we sit here today. 

If you turn to Page 11, Paragraph 66, 

it says Bank of America made expressed 

representations and warranties in the purchase 
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agreement, and Paragraph 67 says Bank of America 

materially breached the contract as detailed in 

Paragraphs 1 through 63 herein. 

How do you allege that Bank of America 

materially breached the contract? I am assuming 

contract means purchase agreement? 

A. Right. Well, by omission, by not 

telling us that this was going on. This was a 

material fact that they did not disclose to us. 

Q. What was a material fact? 

A. That the golf course piece of property 

had been bought and that there was a possibility 

that it could be built on. 

Q. The second claim for relief, 

Paragraph 75, it says Plaintiffs were justified 

in their expectations under the contract, the 

purchase agreement, and as a result of the 

breach, these expectations were denied. 

What were your expectations under the 

purchase agreement that you are ref erring to 

here in Paragraph 75? 

A. Our expectations were we were buying 

what we were seeing, that basically it was as 

presented. It was this view. It was we knew 

there were problems with the house but this was 

the house, this is where it was situated, and 

this is what we were getting. 

Q. And you are talking with respect to 

the view? 

A. Yes, and privacy. 

Q. And privacy. 

Unjust enrichment I know we talked 

about a little bit earlier in a different 

context --

A. If I could add to unjust enrichment, 

they would not have been able to sell the house 

for this price had they disclosed this problem 

existed, so they were unjustly enriched by the 

sales price. 

Q. Bank of America would not be able 

to --

A. They would have had a problem -- based 

on the expert's evaluation of how that impairs 

the price, they were unduly enriched in their 

purchase price because I was buying something 

that was misrepresented. Had it been 

represented accurately, it would have been of a 

much lower value. 

Q. Is there any other way that you are 

alleging that Bank of America was unjustly 

236 
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enriched? 

A. The commissions, just the purchase 

price as I said. 

Q. Which we just talked about. Is there 

any other way that you believe that Bank of 

America was unjustly enriched? 

A. No, I think that is it. 

Q. When we talk about fraudulent or 

intentional misrepresentation, you state that 

Bank of America made false representations in 

their willful omissions to Plaintiff. You are 

talking about not telling you about the view and 

the privacy change that may occur if Mr. Malek 

built on this property; is that correct? 

A. Yes. 

Q. Is there any other fraudulent or 

intentional misrepresentation that you are 

alleging that Bank of America made to you? 

A. No. That is it. 

Q. Similar question for your fifth claim 

for relief, negligent misrepresentation, you are 

alleging that Bank of America negligently 

misrepresented the view and privacy issues 

relating to Mr. Malek potentially building on 

his property? 
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the privacy and the view, but there were so many 

opportunities for them to disclose. 
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Q. So when you say -- I just want to make 

sure -- I have a hard time with this too. I 

want to make sure I understand correctly. When 

you say that it should have been in the listing, 

you are saying that Bank of America should have 

put in its MLS listing that a neighboring 

property may obstruct views or privacy for this 

property that Bank of America was selling? 

A. No. They should have put it in their 

disclosures. 

Q. So in their disclosures, not the MLS? 

A. They didn't have to put it in the MLS, 

but they had to put it in their disclosures. 

Q. I don't have this printed, but I could 

print it if I need to. We served some written 

discovery to you earlier in this litigation, and 

one of the things that you had stated in your 

response was that Bank of America affirmatively 

represented the property was not located next to 

or near any future development. 

Did Bank of America affirmatively 

represent to you that your property was not 

located next to or near any known future 
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A. What page is this? 

Q. I am just asking you. I could point 

to a paragraph. In Paragraph 88, you say made 

false representations and/or willful omissions. 

You are talking about not telling you that 

Mr. Malek might potentially build on this 

property, correct? 

A. Well, it says that that was it, but 

not limited to, so I might be missing something. 

Q. That is what I am asking you. It 

says, "But not limited to•. What other 

potential negligent misrepresentations would you 

be alleging against Bank of America? 

A. I think that is it. 

Q. Do you know if Mr. Malek has approval 

to construct on that bare lot today? 

A. We don•t know because they won't give 

us any papers. We mentioned this before. We 

asked several times and nobody will give us 

anything. 

If I could go back to the negligent 

misrepresentation, when they listed it, it 

should have been in the listing, the agent 

should have told us about it. I mean, it was 

just something -- to answer your question, it is 
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development? 

A. 

Q. 

A. 

I have to read what they gave me. 

As you sit here today --

I can't answer that question without 

reading what they gave me. 

Q. You can't answer whether you recall 

whether Bank of America affirmatively 

represented that to you? 

A. Well, if I wrote that, then they must 

have, but I would have to look in the papers. 

Q. You want to look at the interrogatory 

responses to refresh your recollection? 

A. Yes. 

Q. Okay. 

MS. WINSLOW: Can we take a 

couple-minute break? 

MR. GUNNERSON: Yes. 

(Recessed from 6:25 p.m. to 6:29 

p. m.) 

(Deposition Exhibit GG marked.) 

BY MS. WINSLOW: 

Q. So here is what we marked as 

Exhibit GG. These are the responses to our 

interrogatories to you. 

A. Can I go back to something you asked 
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me about the misrepresentations --

MS. CLINE: These are the ones that 

she was asking you about. 

THE WITNESS: Okay. 

BY MS. WINSLOW: 

Q. So Interrogatory Number 1 on Page 2 

states at the bottom, "Describe how the lot 

lines presented at the time of Plaintiff's 

negotiations and purchase of the subject 

property were not accurate, as alleged in 

Paragraph 59 of the complaint." 
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You say a whole bunch of things, but 

what I want to ask about is if you turn to the 

next page, it says at Line 4, BANA, Bank of 

America, affirmatively -- it says Bank of 

America affirmatively represented that the 

property was not located next to or near any 

known future development. Do you see that? 

A. Yes. 

Q. So my question is how did Bank of 

America affirmatively represent that the 

property was not located next to or near any 

known future development? 

A. Michael gave me a disclosure that she 

signed that said that it was not going to have 
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any future development. 

Q. What disclosure was that, do you 

recall? 

A. It is one of the disclosures she gave 

me. 

Q. One of the ones that you disclosed in 

the litigation? 

A. Right. I think it was the zoning 

thing. It was one of those where she 

affirmatively represented that there wasn't 

going to be a problem with future development, 

knowing that Malek had bought the land. 

Q. Is there any other affirmative 

representation that Bank of America made to you 

that you recall? 

A. No. That was it. 

Q. Earlier you stated, and correct me if 

I am wrong, that you didn't have any personal 

conversations with Bank of America but rather, 

and these were your words, negotiations were 

running through the agents; is that correct? 

MS. CLINE: Objection. Misstates 

prior testimony. 

BY MS. WINSLOW: 

Q. Did you have any conversations with 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

14 

15 

116 

17 

18 

19 

20 

21 

22 

23 

24 

25 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
1

21 

22 

23 

24 

25 

' ' .:. ~------- - '_,, ,,,, ·' ------- .- ' ~--" 

CSR ASSOCIATES 
LAS VEGAS, NEVADA 

243 : 

Bank of America related to the property? 

A. Yes. 

Q. When was the first time you had a 

conversation with Bank of America related to the 

property? 

A. I don't remember the exact date. 

Q. When you were looking at putting in an 

offer for the property, would that be around the 

correct time frame? 

A. No. It was earlier. 

Q. Who did you speak to at Bank of 

America? 

A. I spoke to Elana in Connecticut, part 

of asset management. 

Q. That is all of the stuff we were 

talking about earlier? 

A. Yes. 

Q. Once you got an agent and once Bank of 

America had an agent, did you have any further 

discussions with Bank of America, you 

personally? 

A. Directly? 

Q. Yes. 

A. No. You are talking about after it 

was listed? 

Q. Correct. 

A. No, but she is their agent. Michael 

is their agent. 

Q. All of the questions went through the 

agents -- all of the conversations went through 

the agents, correct? 

A. 

Q. 

But she represents Bank of America. 

I understand, but I am trying to 
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figure out the conversations. The conversations 

went through the agents, correct? 

A. Yes. 

Q. Did your agent tell you of any 

conversations that she had with Bank of America 

related to views from the property? 

A. When you say Bank of America, do you 

mean with Michael? 

Q. I mean with Bank of America, anyone --

you said that Bank of America -- that Michael 

was Bank of America's agent, so it would be 

Michael or Bank of America or anyone at Bank of 

America. 

A. Not specific conversations about view. 

Nobody knew about this problem. 

Q. You said earlier that your son, David, 

did a lot of investigation on the property back 
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in 2009, correct? 

A. He started looking on Lairmont, yeah. 

Q. In 2009? 

A. Yeah. 

Q. And what you said actually was that 

you didn't feel you needed to hire experts in 

advance of purchasing the property because David 

had done all of the research, correct? 

A. Yes. 

Q. And just for clarification, was that 

research done in 2009 or was that something that 

was ongoing because the way I understood earlier 

was that the research happened in 2009 and that 

is what you were --

A. No1 no. It became concentrated in 

2011, 2012. 

Q. 

A. 

It was ongoing until -

It was ongoing, yeah. 

MS. WINSLOW: I think that is all I 

have. I will pass the witness. 

MR. DEVOI: Do you want to take five 

minutes? 

THE WITNESS: No, I am fine. 
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EXAMINATION 

BY MR. DEVOI: 

Q. I am just going to pick up where 

everybody else kind of left off. I am Jay 

Devoi. I represent Shane Malek and I am counsel 

from the firm that represents him. 

I want to pick up and start talking 

about 2009 where we just talked about with 

David's investigation of the house. Did you ask 

David to do anything specific to investigate 

Lairmont when you started looking there? 

A. In 2009? 

Q. Yeah. He was living in Green Valley 

at the time, correct? 

A. Yeah. No. 

Q. 

A. 

When did he start looking at Lairmont? 

In 2012. 

Q. We know you are a real estate broker. 

What does David do? 

A. David is a bankruptcy trustee. 

Q. Is he familiar with real estate? 

A. Somewhat. 

Q. Had you had conversations with him in 

the past about his familiarity with real estate 

transactions? 

.. ·- ··········· 
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A. Could you be more specific? 

Q. Like have you talked to him about 

purchasing homes before? 

A. Yeah. He grew up with me. I was a 

realtor and he grow up in the house and we 

always talked about that. 

Q. So he is familiar with things like 

zoning? 

A. No -- I mean, generally. 

Q. As a real estate broker, you are 

familiar with the concept of zoning and how it 

is important --

A. That concept, yes. 

Q. Did you have any conversations with 

David about the zoning of the potential Lairmont 

property? 

A. No. 

Q. Did you have any conversations with 

anybody else about the potential purchase of 

Lairmont and the zoning of that property? 

A. No. There didn't seem to be any 

problem with the zoning. There didn't seem to 

be any reason. When you got title reports and 

everything, everything seemed to be fine. 

Q. so from what you were telling us 
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earlier when you were staking out Lairmont from 

2011 and beyond through David, did he ever 

discuss any kind of activity in the neighborhood 

with you in terms of construction or new 

building? 

A. Yes. 

Q. What did he tell you about new 

construction in that neighborhood? 

A. we would see which properties were 

available and if they came out, we would talk 

about possibly going in and making an offer, and 

that is how we did 579. 

Q. So from 2011 onward, you knew new 

construction was ongoing within the Lairmont 

area? 

A. Yes. 

Q. I want to refer to Exhibit D quickly. 

It is your letter of intent from February 20, 

2013. We have been over this document before, 

but just to confirm the full first paragraph. 

You state that you knew there was going to be 

construction adjacent to the 590 Lairmont Place 

property for the coming years, correct? 

A. Yes. 

Q. You knew there was construction in the 
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neighborhood and you knew it was going to be 

next to your house, correct? 

A. Yes. 

Q. I want to turn to the next couple 

pages of that. There are three comparable 

properties. Starting on the third from last 

page, it is PLTF 3291, next to the picture of 

the house, it says zoning, single family, 

correct? 

A. Yes. 
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Q. And if we go to the second to the last 

page, PLTF 3292, it says single family in the 

same position, correct? 

A. Yes. 

Q. And it's the same on the last page as 

well, correct? 

A. Yes. 

Q. So we have been over the fact that 

there was a vacation of easements and a change 

of the zoning from the portion of the land that 

was part of the golf course that later became 

part of Mr. Malek's property. Are we on the 

same page about that? 

A. Uh-huh, yes. 

MR. DEVOI: I would like to have this 
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marked as Exhibit HH. 

(Deposition Exhibit HH marked.) 

BY MR. DEVOI: 

Q. I am showing you what has been marked 

as Exhibit HH. Have you seen this document 

before? 

A. Yes. 

Q. Would you accept this as a true and 

correct copy of the then notice of final action? 

A. Yes. 

Q. It is Bates stamped PLTF 1907, which 

meant that your attorneys produced this. would 

you agree with that? 

A. Yes. 

Q. I want to turn your attention to the 

next page where it says findings of fact. If 

you need a moment to review the document, just 

let me know. 

A. 

Q. 

moment. 

Where did you want me to look? 

Let's go back to the first page for a 

I want to go over underneath the big 

block in the center, it says under Point A, the 

point of the hearing final action is to amend 

the land use policy plan of the zoning of the 

golf parcel from PS, which is public/semipublic, 
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to VLDR, which is very low density residential. 

Do you see that? 

A. Yes. 

Q. Turn to the next page. Under Heading 

D, it says, "The proposal mitigates any 

potential significant adverse impacts to the 

maximum practical extent. 11 Do you see that? 

A. Yes. 

Q. Do you understand that the Henderson 
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City Council made this as one of its findings of 

facts? 

A. No. I don't know what that means. 

Q. Would you agree that the Henderson 

City Council reviewed the proposal to change the 

zoning of the golf course portion and made this 

conclusion based on the MacDonald transfer 

proposal? 

A. I don't know what that means. What 

does that mean? 

Q. The proposal is on the first page. It 

says to amend the land use policy plan so the 

golf course portion could become part of 

Mr. Malek•s property. 

A. So what they are saying is basically 

by amending the use of the land, it is not 

having adverse impact, until you do something on 

the land that it has an adverse impact. 

Q. I am asking if you agree that the 

proposed change in zoning mitigates potential 

significant adverse impacts to the maximum 

practical extent? 

MS. CLINE: Calls for speculation. 

THE WITNESS: I do not agree. Calls 

for speculation. 

MR. DEVOI: I am asking if she agrees 

that that is what the council --

THE WITNESS: It says finding of fact. 

MS. CLINE: Are you asking about what 

the document says? 

MR. DEVOI: If she agrees that is what 

the findings were. Yes, that's what the 

document says. I think we are on the same page 

now. 

MS. CLINE: Are we? 

THE WITNESS: No. If you are asking 

me was this is the finding of fact, it says this 

was their finding of fact. If you are asking me 

if I understand what that means, I do not. 

BY MR. DEVOI: 

Q. What do you believe that to mean? 

252 
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, , 

MS. CLINE: If you know. 

THE WITNESS: I don't know. 

BY MR. DEVOI: 

Q. Let's go to Subheading F where it 

says, "The same development could not be 

accomplished through the use of other 

techniques, such as re-zonings, variances or 

administrative adjustments." 

A. Which one are you reading? 
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Q. Subheading F. I want to confirm that 

that is the finding of fact, that that is what 

is on the document and you read it and 

understand it. 

A. What does that mean, the same 

development? What does that refer to? 

Q. The same development with the proposed 

use of the land from the golf course. 

MS. CLINE: Objection. Calls for 

speculation. 

BY MR. DEVOI: 

Q. Let's move on. 

Subheading O, "The proposed master 

plan will not have a significant adverse impact 

on other property in the vicinity." Do you see 

that? 

A. 

Q. 

I see that. I don't agree with it. 

I am just asking you to review the 

254 

findings of fact and then a few pages ahead to 

where it says PLTF 1912. Public Works 

Department Conditions specifically said, 

"Applicant must apply and receive approval to 

vacate unnecessary rights-of-way and/or 

easements per Public Works' requirements and 

provide proof of vacation prior to approval 

final map." Do you see that? 

A. Uh-huh. 

Q. Do you understand that that means that 

any easements on the property had to be vacated 

before developing the golf course property into 

a new use? 

A. It says unnecessary rights-of-way or 

easements, yeah~ 

Q. Turning back to DD, which we just 

reviewed - -

A. I have never seen this before. I am 

just looking at it. 

Q. Please take your time. 

A. On this tentative map, does it show 

that parcel? 

Q. I believe it does. It is this little 
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sliver up here. 

A. Okay. 

Q. So Document DD, which we reviewed when 

Bank of America 1 s counsel was questioning you, 

turning to the second page, which is PLTF 161, 

do you see where it says that the petition to 

vacate existing blanket easements over a portion 

of MacDonald Highlands Golf Hole Number 9, and 

then incorporating the reference of the 

description that Bank of America's counsel read 

into this earlier, do you understand that that 

terminated the easements in the property there? 

MS. CLINE: Objection. Form, calls 

for speculation. 

THE WITNESS: I see they approved the 

petition to vacate. 

BY MR. DEVOI: 

Q. While that was happening in January 

of 2013, nobody --

A. 

Q. 

Could I just review this for a second? 

So you were not following these 

developments in the City of Henderson while you 

were looking at properties on Lairrnont? 

A. Nobody knew about it. 

Q. Did you ask anyone to find out about 

them? 

A. That is like asking somebody do you 

know when the lighting is going to strike. If 

you have absolutely no idea that this kind of 

thing is going on, how would you know what to 

look for? 

Q. If you are spending $2 million on a 

home, did you ask your agent or anybody else to 

look into potential problems that might impair 

your investment? 

MS. CLINE: Objection. Form. Go 

ahead and answer it if you understand his 

question. 

THE WITNESS: We did inspections and 

we did due diligence. 

BY MR. DEVOI: 

Q. Your inspections were limited purely 

to the internal and surface inspections of the 

house, correct? 

MS. CLINE: Objection. Misstates 

prior testimony. 

THE WITNESS: We had no way of knowing 

that this was going on. 

BY MR. DEVOI: 

Q. Prior to filing this lawsuit, did you 

- -----··-" ,, __ ,_, ____ ~_-: .:·; ~---· -- -:- ---· ' ' 
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ever speak with Shane Malek? 

A. No. 

Q. Do you know if David ever spoke with 

Shane Malek? 

A. 

Q. 

A. 

Q. 

Yes. 

Prior to filing the lawsuit? 

I don•t remember when. 

When did David tell you about his 

meeting with Shane Malek? 

A. He told me he was extremely rude and 

he told me he had tons of money and he was going 

to do what he wanted to do, period. David said 

let's work this out amicably, and he said I have 

a ton of money and I don't need to work out 

anything with you and then used an expletive 

that starts with an F. 

Q. Do you know if anyone else talked to 

Shane Malek? 

A. I don't know of anybody else. 
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MS. CLINE: Are you talking 

specifically about this property or the lawsuit? 

THE WITNESS: Bob Dunn spoke to him. 

BY MR. DEVOI: 

Q. Let's keep it general. Do you know 

how many --
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Starting on Page 17 for the seventh 

claim for relief, in Paragraph Number 97, you 

claim that, "Defendants are estopped to deny 

Plaintiffs grant of the easement by express and 

implied agreement. 11 

Can you tell me what expressed 

agreement you are identifying in that paragraph? 

A. No. 
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Q. Do you know what implied agreement you 

are identifying in that paragraph? 

A. I am not a lawyer. I don't know 

exactly what that means. 

Q. So the answer is no, you don't know 

what agreement you are referencing in that 

paragraph? 

A. No. 

MS. CLINE: That was a double 

negative. You said you don't know and you said 

no, which would mean that you do know? 

BY MR. DEVOI: 

Q. Can you clarify yes, I do know or no, 

I don ' t know? 

A. I think what it means is that he 

didn't have the right to change the easement on 

the golf course. I think that is what it means, 

• . 
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MS. CLINE: Ever? Did anyone ever 

speak to Malek? 

BY MR. DEVOI: 

Q. Did anyone ever -- Let's go with Bob 

Diamond. Do you know how many conversations 

Mr. Diamond had with Shane Malek? 

A. No. 

Q. Did Mr. Diamond relay these 

conversations to you or to David? 

A. To David. 

Q. And was there any progress with those 

conversations about how to resolve this property 

issue prior to the offer of $6 million? 

A. Mr. Malek was considering selling the 

property as I told you before, and he talked to 

Bob Diamond in terms of possibly listing the 

property. When he talked to him about possibly 

listing the property, he talked about his three 

pieces property. As I told you, Bob Diamond 

said there are no three pieces. At which point, 

he told him about the golf course. 

Q. Let's turn to the complaint. It is 

Exhibit Y. We have gone over this, but not in 

detail to the sections I want to talk about with 

you . 
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but I am guessing. 

Q. 

A. 

Q. 

So that is speculation on your part? 

Speculation. 

Thank you. 

Eighth claim for relief, it is on the 

next page, Page 18. 

A. Which number? 

Q. Let's start with Paragraph Number 104. 

It says, "Plaintiff seeks a declaration from 

this Court regarding the respective property 

rights. 11 

Are you asserting Mr. Malek has any 

property rights in 590 Lairmont? 

A. No. 

Q. Are you asking for a declaration 

regarding his property rights on his property? 

A. On the new property. 

Q. The golf course property integrated 

into 594 Lairmont? 

A. Yes. 

Q. That is what this paragraph relates 

to? 

A. Yes. 

Q. Let's move to the amended complaint. 

I believe it is Exhibit z. Let's start on 
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Page 10 before we get to the causes of action, 

On Paragraph 72, it says, "Malek's construction 

plans for the Malek property do not comply with 

the golf course deed restriction and the 

construction deed restriction." 

These are specified in the preceding 

paragraphs, if you need a chance to go back and 

review what those terms are, How do you contend 

that Malek's plan does not comply with the golf 

course deed restriction? 

A. Well, since we have not gotten the 

plans, we can't contend at this point -- our 

supposition was that since he acquired the land, 

he would be building on it. 

Q. So this paragraph at least with 

respect to the golf course deed restriction is 

pure speculation? 

A. It is speculation because we haven't 

gotten the construction plans. 

Q. Now, as to the construction deed 

research, how do you allege that Malek's 

property violates that? 

A. Let me change that. can I change 

that? His construction plans do not comply with 
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A. It has been requested. 

MS. CLINE: We could talk about that 

later. We will do a motion to compel to get the 

information. Let him ask the question and you 

answer. 

MR. DEVOI: We will deal with the 

lawyer stuff later. 

BY MR. DEVOI: 

Q. With respect to the tenth claim for 

relief, let's look at Page 15 of the amended 

complaint -- let's go to Paragraph 126 on 

Page 16. It states that, "An implied 

restrictive covenant running with the land 

requires the golf parcel to be used as part of 

the 18-hole golf course and for no other 

purpose." 

Do you have any other documentation to 

support this claim? 

A. The word implied means there isn't 

documentation. Implied. It is a golf course, 

so you are not supposed to build on a golf 

course. 

Q. Do you believe anything that happened 

that terminated this covenant? 

A. No. 
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to be a golf course and you are not supposed to 

build on it. 

Q, 

A. 

Q. 

That is your position? 

Yes. 

Now, with respect to the construction 

deed restriction, how do you contend that 

Malek's property violates that? 

A. 

Q. 

A. 

What is that? 

The construction deed restriction. 

If there is a construction deed 

restriction and you build on it, then you are 

not complying with it. 

Q. He hasn't built on the property though 

yet, has he? 

A. Not yet. 

Q, So this too is a premature allegation? 

A. Yes. Since you are sitting here, is 

he intending to build? 

Q. I am asking the questions 

respectfully. 

A. As his attorney, could you provide us 

with that information? 

Q. Through discovery, we can provide 

information that is requested from the 

Plaintiff. 
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Q. Do you believe that Henderson City 

Council's resolution negatively affected this 

implied restrictive covenant that you allege in 

your complaint? 

A. No. 

Q. I am going to turn your attention now 

to things that happened during the course of the 

litigation. Are you familiar with the lis 

pendens that you filed -- strike that. 

Turning to the litigation, are you 

familiar with the lis pendens that your counsel 

filed on 590 Lairmont Place? 

A. On 590? 

Q. Mr. Malek•s property. 

MS. CLINE: He is not 590. 

MR. DEVOI: 594. My mistake. I 

apologize for that. It has been a long day. 

BY MR. DEVOI: 

Q. Are you familiar with the lis pendens 

that you filed on 594 Lairmont? 

A. I know they did. 

Q. Do you know that they later lifted 

that lis pendens? 

A. Yes. 

And there was a filing of an amended 
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lis pendens on the same property, 594 Lairmont? 

A. I don't know about that. 

Q. Speaking generally about the lis 

pendens, and speaking both the amended original 

lis pendens collectively as a lis pendens, do 

you know why you filed a lis pendens on Malek•s 

property? 

A. I think because of the new piece of 

property, to try to stop him from building on 

the new piece of property. 

Q. You are a real estate agent. You know 

what a lis pendens is, correct? 

A. Yes. 

Q. You know the effect a lis pendens 

could have on a piece of property? 

A. Yes. 

Q. You filed it for the purposes of 

keeping him from constructing on the new 

property? 

A. We filed it because we felt what he 

was doing was illegal. 

Q. And the collateral effect of filing a 

lis pendens is that you believe he could not 

build on the property while it was pending? 

MS. CLINE: Objection. Calls for 

speculation, form. 

MR. DEVOI: I am only asking for her 

state of mind at the time she filed --

THE WITNESS: I am not a lawyer. 

BY MR. DEVOI: 

Q. You were not unhappy that a lis 
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pendens would have kept him from building on the 

property? 

A. I would not be unhappy, no. 

Q. And you are aware that the lis pendens 

was discharged by the court, right? 

A. Yes. 

Q. You mentioned earlier that disclosure 

is a big issue, you said you would have lost 

your license in California if you had not 

disclosed something of this character. Have you 

ever had any complaints arising from 

circumstances arising after you sold a house to 

someone? 

A. After I sold a house? 

Q. Yes. 

A. No. 

Q. Are you aware of any clients you had 

during the course of your career that had their 

property values decline after you sold them the 
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house? 

A. Well, if the market goes down, then 

the value of the property goes down. 

Q. You had clients who have had their 

property value decrease after you sold them a 

home? 

A. Yes. 

Q. Had they ever complained to you about 

it? 

A. 

Q. 

A. 

No. 

None in the --

They have whined about the fact that 

the property was worthless, but they haven't 

complained in terms of it being my fault. 

Q. Are you aware of any other property 

owners ever complaining about your client's 

purchase of the home degrading their property 

value? 

MS. CLINE: Objection. Form. 

THE WITNESS: Say it again. 

(Record read as follows: 

"Q. Are you aware of any other 

property owners ever complaining 

about your client's purchase of 

the home degrading their property 

value? 11 ) 

THE WITNESS: Not that I remember. 

BY MR. DEVOI: 

Q. Are you aware of any clients ever 

being involved with litigation arising from 

homes that you sold them? 

A. Not that I remember. 

Q. Have you only sold completed 

residences or have you ever sold bare land such 

as the case here with 594 Lairmont? 

A. I sold bare land. 

Q. Have you ever had situations where the 

construction was tied up in litigation for some 

reason? 

A. I haven't sold properties where -- I 

sold vacant lots, but I haven't sold properties 

under construction, in other words, like a spec 

house or something. Is that what you are 

talking about? 

Q. No. Have you ever sold bare land that 

was later built up to a house similar to what is 

happening now with 594 Lairmont? 

A. Where they bought the lot and they 

built a house? 

Q. correct. 
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A. Yes. 

Q. Have you ever had clients who 

encountered litigation as a result of selling 

the bare land that they built a new house on? 

MS. CLINE: Objection to form. 

THE WITNESS: Not really. 

BY MR. DEVOI: 

Q. 

A. 

Not really, so it has happened? 

No. Not to my memory, no. 

MR. DEVOI: I don't think I have 

anything more at this time. Anybody else? 

MR. GUNNERSON: I just have a few 

follow up questions. 

FURTHER EXAMINATION 

BY MR. GUNNERSON: 

Q. Spencer Gunnerson again. Just as I 
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(Deposition Exhibit JJ marked.) 

BY MR. GUNNERSON: 

Q. In addition to that, I am going to 
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hand you we are going to mark as JJ. It is the 

Governing Documents, and that binder I believe 

if you open it up to the first page, there is, I 

believe, three maps on the front of that binder. 

Do you see that? 

A. Yes. 

Q. Those three maps we will mark JJ as 

the cover page, if we could, of the binder, and 

then Exhibit KK will be the first page of that 

plot map. 

Could you open up that map you have 

right there and tell me the date on the bottom 

right-hand corner? 

A. 10/06/03. 

Q. So October 6, 2003. 

Could you turn to the second map and 

we will mark the second map as LL. Also, could 

you tell me the date it says on the bottom 

right-hand corner? 

A. 11/06/03. 

I 

was finishing my questions earlier, your counsel 

handed me these binders you say you received 

when you met with Michael Doiron. I am going to 

hand you first what appears to be the Design 

Guidelines. I don't know how we are going to 

mark this as an exhibit since I am not aware of 

what exhibit numbers these are. 24 Q. That is November 6, 2003, correct? . 

MS. CLINE: I could figure out what 25 A. Yes. .. 

270 I ··---------------------2~7-2-·,, 
the Bates numbers are for these. 

MR. GUNNERSON: Do you have that front 

cover -- Did you produce the front covers of 

these? 

MS. CLINE: I don't know if I do. If 

you want, I can mark it separately and disclose 

it again. 

MR. GUNNERSON: Let's mark it as next 

in line, the Design Guidelines. If we could, 

Counsel, if you could get me those numbers and 

put a blank in the transcript, is that okay? 

MS. CLINE: Yes. 

MR. GUNNERSON: And we could insert it 

in. What is the next exhibit number? 

COURT REPORTER: II. 

(Deposition Exhibit II marked.) 

BY MR. GUNNERSON: 

Q. I handed you what we marked as Exhibit 

II. we will mark it as Exhibit II. It is 

Design Guidelines that you claim were provided 

to you. Can you state to me when those appear 

to be revised as of? 

A. The last one? 

Q. Yes. 

A. September 1, 2006. 

·. . .• 
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Q. Turn to the next one, which we will 

mark as MM. Can you tell me on that map what 

the date is on the bottom right-hand corner? 

A. 3/04/04. 

Q. Go ahead and close that. Is that all 

of the maps there at the front? 

I didn't see any other maps in this 

binder. Do you see the one at the very end 

there? The one at the very end, if you open it 

up, it is not a plat map. It doesn't show the 

properties specifically, does it? It is a map 

of the valley; is that correct? 

A. It says gaming overlay area. 

Q. It doesn't show the lot lines for the 

properties, correct? 

A. No. 

Q. We will mark that as NN. 

And then the next map at the end of 

the binder, which I believe is the last map, we 

will mark this as 00. That is a map it appears 

of the valley? 

A. It is a zoning map of Henderson. 

Q. And that does not show any lot lines 

as well, correct? 

A. It shows zoning. 

• 
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correct? 

A. 

Q. 

A. 

Q. 

But no lot lines on Lairmont Street, 

No. 

Is that correct? 

Yes, that is correct. 

Are there any other maps that you 

could see in that binder? 

A. I don't think so. 

Q. I didn't see any either. I have no 

further questions. 
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MS. CLINE: Natalie, did you have any 

follow-up? 

MS. WINSLOW: No. 

MS. CLINE: If we could take a 

couple-minute break and I will have a couple of 

follow-up questions. 

BY MS. CLINE: 

(Recessed from 7:07 p.m. to 7:17 

p.m.) 

(Deposition Exhibits KK - 00 

marked.) 
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I 

I 
Form ever provided to you? 

A. Yes. 
I 

Q. I am going to hand you a document that ' 

we will mark as Exhibit PP. 

(Deposition Exhibit PP marked.) 

BY MS. CLINE: 

Q. 

A. 

Q. 

A. 

Have you seen this document before? 

Yes. 

And what is it? 

It is a Seller's Real Property 

Disclosure Form. 

Q. If you look at the bottom of each of 

the pages, do you see initials? 

A. Yes. 

Q. on the right-hand side of each of the 

pages over buyer's initials, are those your 

initials? 

A. That is mine and my husband. 

Q. And just make sure on each of the 

pages that that is correct. 

A. 

Q. 

A. 

Yes. 

Can you tell me what this form is? 

A Seller's Real Property Disclosure 

. 
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married? 

A. He got married in 2010, got engaged in 

2009. 

Q. I am going to show you again what was 

previously marked as Exhibit P. The page that 

is Bates stamped BANA 000005, can you tell me 

what Paragraph 10 is? 

A. Disclosures. Shall I read it? 

Q. Yes. 

A. "Within five calendar days of 

acceptance of this agreement, seller will 

provide the following disclosure and/or 

documents, each of which is incorporated herein 

by this reference. Check applicable boxes.• 

Q. 

A. 

Q. 

Is there any box that is checked? 

Buyer Real Property Disclosure Form. 

Buyer? 

A. I'm sorry. Seller. It is late. 

Seller Real Property Disclosure Form. 

Q. Is it your understanding that the 

Seller Real Property Disclosure Form if it was 

provided would be incorporated into this 

agreement? 

A. Yes. 

Q. Was a Seller Real Property Disclosure 

. . - ......... · .. 
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knowledge of it. 

Q. can you tell me what it says on 

Number 11 on the pages that are Bates stamped 

MHR 000051? 

A. It says are you aware of any of the 

following, and it says, "Any other conditions or 

aspects of the property which materially affect 

its value or use in an adverse manner." 

Q. And what box was checked? 

A. No. 

276 

Q. Is it your understanding that that was 

correct? 

A. No, it is not correct. 

Q. Is it your understanding that Bank of 

America who was the seller had knowledge of 

another adverse condition or aspect of the 

property which materially affects its value or 

use in an adverse manner? 

A. Yes. 

Q. Is there any other things provided 

within the seller's disclosures that you believe 

was answered incorrectly by the seller? You can 

take a second to look at it. 

A. Whether the property was located next 

to or near any known future development. 

-- -- -··--~--- -- ,_,. ___ - " 
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Q. 

A. 

And what was the answer? 

And the answer was no. 
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Q. Is there anything else that you see? 

A. Any encroachments, easements, zoning 

violations, or nonconforming uses, possibly. 

MS. WINSLOW: What paragraph? 

THE WITNESS: 2, land or foundation. 

BY MS. CLINE: 

Q. Paragraph 9 talks about common 

interest communities. Can you tell me what that 

says and which box was checked? 

A. "Any conunon areas, facilities like 

pools, tennis courts, walkways or other areas 

co-owned with others, or homeowner association 

which has any authority over the property,• and 

the box checked is no. 

Q. Is that accurate? 

A. Yes. 

Q. Is it accurate that --

A. 

Q. 

Is it accurate that they didn't know? 

Is there a common interest community? 

A. Yes, there is a common interest 

community. 

Q. If you go a little bit further to MHR 

000372, do you recognize that page? 
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A. Yes. 

Q. What is it? 

A. Property conditions, same page. 

Q. Is there a change to that page? 

A. Yes. 

Q. From the first one that was marked as 

MHR 00051? 

A. Yes. 

Q. What is the change? 

A. There were three changes, Number 9, 

(a), (b), and (c). 

Q. When is that dated? 

A. 5/10/13. 

Q. Do you know who signed that or 

initialed it? 

A. No. 

Q. It wasn't you? 

A. No, it wasn't me. 

Q. Is it your understanding that the 

seller amended part of the disclosure form? 

A. Yes. 

Q. On the amended disclosure form or that 

amended page marked MHR 372, did they change 

Paragraph 11? 

A. No. 
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Q. So that still reads they are unaware 

of any other conditions or aspects of the 

property which materially affect its value or 

use in an adverse manner? 

A. Yes. 

Q. You have talked some about what you 

believe is important and what you appreciate 

about the property. Are you aware of what, if 

anything, was important about this property to 

your husband? 

A. Yes. My husband grew up very poor and 

the money we have we worked for and he worked 

very, very hard all his life, and one of the 

things that he really wanted was to have a golf 

community, be on his street of dreams, and be 

able to enjoy his old age or our old age 

actually because we are heading to 70, in a 

nice, quiet, beautiful place. 

He loved -- when we saw the house, not 

only did he love the fact that it was on the 

driving range -- it was across from the driving 

range and it was on the 9th hole, he loved when 

he looked out the flow of the land and it was so 

beautiful. He is very aesthetic. I am from 

Brooklyn and I have no aesthetic sense at all. 

He is extremely aesthetic. When he found out 

about this, he was so appalled that his dream 

was shattered. Now we are in litigation and we 

have to deal with all of this. Basically, this 

was the perfect house. It was the fulfillment 

of all of his dreams, and this is a big mess. 

It is really a mess. 

The other thing is he is so committed 

to golf that our little grandson who is 15 

months old, he took him across the street to see 

if he could get him fitted for golf clubs, and 

of course at 15 or 16 months you don't get 

fitted for golf clubs. He is in the house with 

the little golf club and showing him. His dream 

was he would finish out his medical practice and 

we would come out here and stay with the 

grandchildren and doing all of the things that 

it took him all of those years to accomplish. 

It has been a very long haul. We are very, very 

fortunate. A lot of very good things happened 

to us, but this is sort of a culmination of all 

of his hard work. 

Q. You said earlier, you were asked the 

question before when Mr. Gunnerson was asking 

you questions about did you ever go to the 
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281 283 .. 

developer to get maps or anything like that, and 

it is my understanding that you said no. 

Are you aware of whether or not David 

went to the developer to get any maps or 

brochures? 

MR. GUNNERSON: Objection. 

Foundation, calls for speculation. 

THE WITNESS: What I am aware of is 

that once we targeted Lairmont, David went like 

a feign after it. He got brochures, he got MLS 

listings, he looked up plot maps, every time 

something would come up, he said you have to 

come out, you have to see this. 

It was like all of our dream that this 

thing would happen; and when we found 579, we 

said okay, this looks like this is going to be 

the dream. When the dream was floating after a 

flood, what are we going to do now? Then we 

found this house, which is just fabulous. 

David was very instrumental in staying 

on it. He had friends in real estate and 

sometimes there are listings that are not on the 

open market. There is pocket listings that 

other people don't know about, so if something 

would have come up that was not listed, he would 

282 

have known about it. So when we finally found 

it, he had done all of this due diligence for us 

and we didn't feel that we needed to do a lot 

more than that. 

BY MS. CLINE: 

Q. Do you know how you or David or both 

of you or all of you narrowed it down to the 

MacDonald Highlands Ranch community? 

MR. GUNNERSON: Objection. Asked and 

answered, foundation. 

BY MS. CLINE: 

Q. Go ahead. 

A. That was easy. Basically, as I told 

you, David lived in Green Valley. He started 

renting in Green Valley. We started visiting 

him. The area was gorgeous. You have the 

District, you have the little pretty parks, you 

could take walks, you could do golfing. 

So when we decided where we would 

live, we decided to live in that area. Security 

is very important to us so we needed to have a 

gate-guarded community. We lived in one 

previously and it gives you a tremendous level 

of comfort, especially as you get older that you 

don't have to worry about those things, and 
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privacy was very important. 

So basically it started getting 

smaller and smaller. So basically it had to be 

MacDonald Highlands because there really is no 

premier golf community that has a guarded gate 

and has all of the amenities that that has. 

And then when we found out about 

Lairmont, it became it is going to be Lairrnont 

because it is right next to the clubhouse, it is 

right next to the driving range. It is a small 

cul-de-sac street and it is double-gated. It is 

one of the very few streets that is 

double-gated, so you have the first gate and 

then you have the gate in Lairmont, so you are 

tremendously secure. My husband has a fear of 

being attacked and he has a safety problem, 

thing. Having come from New York, we knew that 

we had experienced other things. 

But anyway, so basically it narrowed 

down to there really was no other place where we 

could look, and then it was Lairmont. Then we 

were fortunate when things came up on Lairmont, 

we pursued them and that is how we ended up, but 

it was always Lairmont. Once we really got 

targeted after 2012, it was Lairmont. 

Q. Did he look at the website for 

MacDonald Highlands? 

A. The website for? 

Q. Are you aware of any materials or 

brochures or marketing advertising that David 

looked at? 

A. Yes. 

MR. GUNNERSON: Same objection. 

THE WITNESS: He showed us some of the 

marketing materials and then I saw the MLS 

listings. 

BY MS. CLINE: 

Q. And that was before you put an offer 

in on the property? 

A. Yes. 

Q. It was before you sent the letter of 

intent? 

A. Yes. 

Q. Earlier you were being asked questions 

by Mr. Gunnerson and he asked you if you would 

consider the fact that Malek purchased the 

property a hidden defect. Do you recall that? 

A. Yes. 

Q. What did you mean by that? 

A. It was hidden to me. It wasn't hidden 
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to them because they knew about it, so that is 

what I meant. 

Q. And earlier you were being asked 

questions by Mr. Winslow about expressed 

representations and misrepresentations by Bank 

of America. 

Would you consider the Seller's Real 

Property Disclosure Form, which was marked as 

Exhibit PP, a representation made by Bank of 

America? 

A. Absolutely. 

Q. Would you also consider the Seller's 

Real Property Disclosure Form a representation 

made by Michael Doiron? 

A. Yes. 

MR. GUNNERSON: Could you read that 

back? I didn't hear that. 

(Record read as follows: 

285 

"Q. Would you also consider the 

Seller's Real Property Disclosure 

Form a representation made by 

Michael Doiron? 

A. Yes.•) 

BY MS. CLINE: 

Q. And would you consider the answers in 

286 

Paragraph 11 about not having any knowledge of 

any other conditions or aspects of the property 

which materially affect its value or use in any 

adverse manner an expressed misrepresentation by 

Bank of America? 

A. Yes. 

Q. And the same thing for Michael Doiron? 

A. Yes. 

MS. CLINE: I think that is all I 

have. Do you guys have any other questions? 

MS. WINSLOW: I just have one. 

FURTHER EXAMINATION 

BY MS. WINSLOW: 

Q. Talking about expressed 

representations that Bank of America made to 

you, Paragraph 11, any other conditions or 

aspects of the property which materially 

affected value or used in an adverse manner, the 

material misrepresentation that you are talking 

about here is again the view and the privacy 

issues that we talked about earlier, correct? 

A. The acquisition of the lot. 

Q. That affected your view and privacy 

allegedly, correct? 
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A. It could possibly, yes. 

Q. And there is no other condition or 

aspect of the property referenced in 

Paragraph 11 that you feel was a material 

misrepresentation by Bank of America? 

A. That's right. 

FURTHER EXAMINATION 

BY MR. GUNNERSON: 

Q. I have a follow-up question for you. 

If you look on what has been marked as 

Exhibit PP, the Seller's Real Property 

Disclosure Form, if you go to the second to the 

last page, MHR 000052, do you see that? 

A. Yes. 

287 

Q. Do you see on the bottom there is some 

signatures. You testified earlier that these 

are your initials and your husband's initials 

down there; is that correct? 

A. Yes, uh-huh. 

Q. If you look in the middle of that 

page, there is a statute that says NRS 113.120. 

Do you see that? 

A. Yes. 

Q. If you follow that down to 

Number 2(b), do you see that? 

A. Yes. 

Q. That states that the disclosure set 

forth on the form is made by the seller and not 

by his agent. Do you see that? 

A. Uh-huh. 

Q. Does that change your testimony as to 

whether or not this Seller's Real Property 

Disclosure Form was attributed at all to my 

client? 

A. No. 

Q. Why not? 

A. Michael had knowledge. She had 

knowledge of what was going on. She was Bank of 

America's agent, but she also had knowledge on 

her own and she should have disclosed. 

Q. Regardless of that, as far as 

particularly only to this form that is 

identified as Exhibit PP, it seems pretty clear 

from that statute that it is not to be 

attributed to the seller's agent. Regardless of 

that, you are saying this form should still 

apply to Michael Doiron; is that correct? 

A. Yes, because in getting the -- as an 

agent when your seller is lying, you are 

...•. ··. 
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supposed to tell the seller I know you are 

lying, this has to be truthful. I had people 

fill out seller disclosures and they wanted to 

fudge. I said no, you have to tell the truth. 

If she didn't have knowledge that this 

was the case, that is one thing. But she had 

the absolute knowledge that this was going on 

and she had the responsibility and obligation to 

say to Bank of America that is not a truthful 

response. 

Q. That's fine. The law is the law. 

289 

If you go to the last page, the second 

statute down says NRS 113.140. Do you see that? 

MS. CLINE: When we marked Exhibit PP, 

that included MRH 000372 as the last page, the 

amended page. Are you looking at --

MR. GUNNERSON: You didn't mark the 

last two pages, you took those off? 

MS. CLINE: They are just all 

attached. 

MR. GUNNERSON: MHR 00053 at the very 

end of the packet of the exhibit, do you have 

that? 

MS. CLINE: This one. 

THE WITNESS: Yeah. 

1 

2 

3 

4 

I 5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

and looking for any problems? 

A. Yes. 

Q. Why do you think that? 

A. I did what you normally do when you 

buy a property and even had I gone and done -

even had I gone, this was not recorded so I 

would have never found it anyway. 
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Q. In your experience as a realtor, have 

you ever suggested to someone that they should 

check to see if an adjoining golf course was 

going to be changed for a different use? 

A. No. As I mentioned, I actually 

brought this up in my office because it was such 

a strange idea to me that somebody could sell 

off a piece of the golf course. we have 50 or 

60 agents and I brought it up in a meeting and 

absolutely nobody had ever heard of this. These 

are agents that sell high-value properties, many 

of them on the golf course. Nobody ever heard 

of this happening. It just doesn•t happen. 

People don't sell off pieces of the golf course. 

Q. Earlier, you were discussing the 

things that could be changed or be different 

about the property if Malek builds on the 

property or on the golf course parcel. 
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BY MR. GUNNERSON: 

Q. Again, that is your signature at the 

bottom of the page? 

A. It is. 

Q. Indicating you read the document, 

correct? 

A. Uh-huh. 

Q. And where it says NRS 113.140, do you 

see that, top third of the page? 

A. Okay, yeah. 

Q. Number 3 under there says, "Neither 

this chapter nor Chapter 645 of NRS relieves a 

buyer or perspective buyer of the duty to 

exercise reasonable care to protect himself." 

Did you read that? 

A. I see that, yes. 

Q. Do you recall reading that before you 

signed this disclosure statement? 

A. Yes. 

MR. DEVOI: No further questions. 

FURTHER EXAMINATION 

BY MS. CLINE: 

Q. Do you believe that you exercised 

reasonable care in investigating the property 

. ..•.. .. . ... 
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Is it possible that the light in the 

house, like in the dining room or in the master 

bedroom, could also be changed, the natural 

lighting? 

A. Yeah, absolutely. It completely 

depends on what it is he is intending to build; 

and since we don't know that yeti we don't know 

the effect on the property. 

Q. Earlier we marked a document as 

Exhibit v and you testified that you believed 

that that disclosure, Zoning Classifications and 

Land Use Disclosure, meant that the maps and the 

documents that they were handing you, that 

Michael Doiron was handing you were current; is 

that correct? 

A. Yes, uh-huh. 

Q. And do you believe that this document 

saying that you were receiving the most current, 

most recent zoning and land use information is a 

misrepresentation? 

A. Yes. 

Q. Do you believe that that should be 

attributed to Michael Doiron? 

A. Yes. 

Q. Do you also believe that that should 
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be attributed to Bank of America? 1 

A. Yes. 
2 

Q. Looking at Mr. Malek's property, is 

there anything about the property that made you 3 

think that it was going to be as shown on the 4 

map? 5 

6 
A. There was no activity on the property. 7 

There was nothing to indicate that anything was 8 

going to happen to that property. There was no 9 

have possibly 
10 

way I could known that there was 
11 

going to be a purchase or any kind of a building 12 

on that piece of property. The flow of the golf 13 

course goes right there. I mean, it is just a 14 

15 
natural flow Of the land. There would be 

16 
nothing that would indicate to me that there 17 

would be anything different. 

MS. CLINE: I think that is all of the 
18 

questions that I have. 19 
MR. GUNNERSON: I have no further I 20 questions. Full and electronic. 

MS. CLINE: E-trans and regular. 
21 

(Proceedings concluded at 22 

7:43 p .m.) 
23 
24 

25 
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