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CLERK OF THE COURT 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

THE FREDRIC AND BARBARA 
ROSENBERG LIVING TRUST, 

Plaintiff, 

vs. 

BANK OF AMERICA, N.A.; BAC HOME 
LOANS SERVICING, LP, a foreign limited 
partnership; MACDONALD HIGHLANDS 
REALTY, LLC, a Nevada limited liability 
company; MICHAEL DOIRON, an 
individual; SHAHIN SHANE MALEK, an 
individual; PAUL BYKOWSKI, an 
individual; THE FOOTHILLS AT 
MACDONDALD RANCH MASTER 
ASSOCIATION, a Nevada limited liability 
company; THE FOOTHILLS PARTNERS, a 
Nevada limited partnership; DOES I through 
X; and ROE CORPORATIONS I through X, 
inclusive, 

Defendants. 

Case No. A-13-689113-C 

Dept. No. I 

PLAINTIFF'S OPPOSITION TO MOTION 
FOR ATTORNEY'S FEES AND COSTS 

Plaintiff THE FREDRIC AND BARBARA ROSENBERG LIVING TRUST 

("Rosenberg Trust") respectfully submits this Opposition to the Motion for Attorney's Fees and 

Costs by MACDONALD HIGHLAND REALTY, LLC ("MacDonald"), MICHAEL DOIRON 

("Doiron"), and FHP VENTURES ("FHP"), (collectively, "Moving Defendants"). 1 

1 The Rosenberg Trust filed a Motion to Retax Defendants' Memo of Costs and incorporates that 
Motion herein by reference. 
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This Opposition is made and based on the following Memorandum of Points and 

Authorities, the papers and pleadings on file herein, and any argument of counsel adduced at the 

hearing on the Motion. 

MEMORANDUM OF POINTS AND AUTHORITIES 

I. PREFATORY STATEMENT 

Moving Defendants' Motion must be denied for several reasons. First, Moving 

Defendants were not a party to either the Residential Purchase Agreement or the Real Estate 

Purchase Addendum. Second, even under the Agreement, no attorney's fee should be allowed 

because none of the causes of action asserted against Moving Defendants were brought to 

enforce or prevent the breach of any provision of the Agreement. 

Third, the two offers of judgment made on April 8, 2014 were extinguished by the 

subsequent offer of judgment made on January 29,2015. Fourth, MacDonald and Doiron's offer 

of judgment was neither reasonable nor made in good faith in both its timing and amount 

because it was offered before the bulk of deposition discovery had been completed, and was only 

for a nominal. Most importantly, the Rosenberg Trust's rejection of the Offer was not grossly 

unreasonable in light of the damages evidence produced by that time. For all of these reasons, 

Moving Defendants' Motion should be denied. 

II. STATEMENT OF RELEVANT FACTS 

The Rosenberg Trust entered into the Residential Purchase Agreement with Defendant 

BANK OF AMERICA ("BANA") on March 13, 2013, for the purchase of 590 Lairmont Place 

("Subject Property") for $2,160,000.00. Subsequently, Rosenberg Trust and BANA entered into 

a Real Estate Purchase Addendum dated March 15, 2013. MACDONALD HIGHLAND 

REALTY, LLC ("MacDonald"), MICHAEL DOIRON ("Doiron"), acted as the broker and agent 

for BANA in this transaction; however, neither MacDonald nor Doiron were a party to these 

Agreements. 

Prior to the finalization of the Rosenberg Trust's purchase of the Subject Property, and 

unbeknownst to the Rosenberg Trust, FHP VENTURES ("FHP"), had sold a piece of the 
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Dragon Ridge Golf Course to Shahin Malek ("Malek"), for the sole purpose of Malek changing 

of the nature and zoning of the Golf Course, and increasing the size of his lot located adjacent to 

the Subject Property. Although this purchase by Malek, materially and adversely affected the 

value of the Subject Property, neither MacDonald nor Doiron disclosed this information to the 

Rosenberg Trust. As a result, the Rosenberg Trust asserted claims against MacDonald and 

Doiron, all of which were only tort and statutory claims for unjust enrichment, fraudulent or 

intentional misrepresentation, negligent misrepresentation, and real estate broker's violations of 

NRS 645. With respect to FHP, the Rosenberg Trust's claims were only for 

declaratory/injunctive relief. Specifically, the Rosenberg Trust sought a declaration from this 

Court that an implied and express restrictive covenant existed over the Golf Parcel sold to 

Malek such that any change to the Golf Parcel was prohibited by law. Under no circumstance 

did any of these claims rest, rely or even hinge on the Residential Purchase Agreement or 

Addendum. 

During the course of discovery, the Rosenberg Trust identified expert witnesses, Craig 

Jiu and Michael Brunson. These experts conducted an independent real estate poll of the effect 

of Malek's purchase of a 1/3 acre of the Golf Course on the Subject Property. Based on the 

results of the poll, Brunson and Jiu opined that the Rosenberg Trust had suffered between 

$750,000 and $1 million in damages. These figures represented the dimunition of value in the 

Subject Property. These expert opinions were disclosed by the time MacDonald and Doiron 

issued their January Offer of Judgment. FHP never issued any offer of judgment to the 

Rosenberg Trust. 

III. LEGAL ARGUMENT 

A. Moving Defendants Were Not a Party to Either Agreement, and Therefore 
Cannot Rely on the Attorney Fees Provision in the Agreements. 

Here, Moving Defendants, erroneously rely on two contracts, the Residential Purchase 

Agreement and the Real Estate Purchase Addendum, as a basis for their request for fees. Because 

none of the Moving Defendants were parties to either contract, they cannot invoke any attorney's 

fees clause, and therefore Moving Defendants' Motion must be denied. 

- 3-
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1. Residential Purchase Agreement. 

The only parties to the Residential Purchase Agreement are BANA and the Rosenberg 

Trust. The preamble section clearly identifies Barbara and Fredrick Rosenberg as Buyer.2 

Additionally, as reflected on page 11 of the Residential Purchase Agreement, BANA accepted 

the offer by executing the agreement as the sole seller party to the Residential Purchase 

Agreement.3 MacDonald, as broker, and Doiron, as agent for BANA, are not parties to the 

Residential Purchase Agreement. Under Nevada law, "[i]n the absence of clear evidence of a 

different intention, words [in a contract] must be presumed to have been used in their ordinary 

sense, and given the meaning usually and ordinarily attributed to them." Reno Club v. Young 

Inv. Co., 64 Nev. 312, 323, 182 P.2d 1011, 1016 (1947)." The court may not create for the 

parties a new contract which they have not created or intended themselves." Id at 1011. 

Additionally, "[t]he court is not at liberty, either to disregard words used by the parties, 

descriptive of the subject matter or of any material incident, or to insert words which the parties 

have not made use of." Id. Moreover, "[t]he court can properly interpret a contract only as the 

parties make it, and cannot substitute words for those used by them. Id. at 1017 quoting 12 

Am.Jur. sees. 227-229, pp. 745-753. In Sec. 228, on page 749. 

Here, this Court is not at liberty to disregard the unambiguous meaning of the word 

"party" in the Residential Purchase Agreement, which only means BANA and the Rosenberg 

Trust. Awarding attorney's fees and costs based on the Residential Purchase Agreement requires 

the Court to interpolate MacDonald, Doiron and FHP as parties to the contract, but nothing in 

the words of the contract support such an interpretation. Despite this glaring problem, Moving 

Defendants suggest that because Moving Defendants cited the Purchase Agreement and 

Addendum in their Motion for Summary Judgment, they are automatically entitled to the 

benefits of all the clauses found in those Agreements. But this assertion confounds the issue of 

waiver and contract interpretation, not to mention completely ignores an integral tenant of 

contract law, consideration. It also fails to acknowledge that this Court never addressed, nor 

2 See Residential Purchase Agreement attached hereto as Exhibit 1. 
3 Id. at 11: 34-46. 
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decided whether Moving Defendants were a party to these Agreements for the purpose of 

enforcing this agreement. Because none of the Moving Defendants are parties to the Residential 

Purchase Agreement, the Moving Defendants are not entitled to attorney's fees under that 

Agreement. 

2. Real Estate Purchase Addendum. 

The Real Estate Purchase Addendum clearly defines the word "Party" in its preamble 

section, by stating that: "Buyer and Seller may each referred to herein as a "Party" and 

collectively as the "Parties."4 Nowhere in the Addendum is MacDonald, Doiron or FHP listed as 

parties. Despite this, Moving Defendants still insist that they are entitled to attorney's fees under 

the Addendum. But the Moving Defendants' argument is severely flawed because they ignore 

the plain and unambiguous definition of word "Party" which does not encompass the Moving 

Defendants, who are not even named or referred to in the definition of Parties or in the 

Attorney's Fees and Costs clause in paragraph 47 in the Real Estate Addendum. In fact, a 

review of the entire contract reveals that wherever the seller, conferred a benefit or protection to 

its agents under the agreement, it directly referred to the broker and agent, but in contrast, the 

attorney's fees and costs clause, makes no such reference, and instead, the seller and buyer 

expressly and unambiguously limited the recovery ofthe attorney's fees to the Party, which is 

clearly defined as the seller and the buyer in the Agreements. 

It bears noting that Moving Defendants' reliance on Davis v. Beling, 128 Nev. Adv. Op. 

28, 278 P.3d 501, 506 (2012), is completely inapplicable to the facts of this case. There, the 

seller sued its own agent for breach of a listing agreement. In other words, both the seller and 

the agent were parties to the contract at issue. Here, contrary to Davis, the Rosenberg Trust did 

not sue MacDonald, Doiron or FHP for breach of the Residential Purchase Agreement or 

Addendum. Instead, all of the Rosenberg Trust's claims sounded in tort or equitable doctrines 

having nothing to do with the Residential Purchase Agreement or Addendum. 

Not only are the Moving Defendants not included as a "Party" under either Agreement, 

they also cannot be qualified as intended third party beneficiaries under Nevada law. Under 

4 See Real Estate Purchase Addendum attached hereto as Exhibit 2. 
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Nevada law, "[t]o obtain such a status, there must clearly appear a promissory intent to benefit 

the third party [], and ultimately it must be shown that the third party's reliance thereon is 

foreseeable." Lipshie v. Tracy Inv. Co., 93 Nev. 370, 379, 566 P.2d 819, 824-25 (1977). The 

fact that [third party] might have incidentally benefitted by the performance of the Agreement is 

insufficient. Olson v. Iacometti, 91 Nev. 241, 533 P.2d 1360 (1975) (holding that"[third party] 

must prove that there was an intent to benefit him.") citing Robins Dry Dock & Repair Co. v. 

Flint,275 U.S. 303, 307, 48 S.Ct. 134, 135, 72 L.Ed. 290 (1927)). See Corbin on Contracts, s 

779c (1951); Restatement of Contracts, s 133(1)(a)(b)(c) (1932). 

Here, Moving Defendants failed to meet their burden of proving that Rosenberg Trust 

and BANA intended to directly confer any rights on Moving Defendants and/or entitle Moving 

Defendants to bring a claim for breach of contract or attorney's fee under the Agreements. In 

contrast, the parties' intent was obvious from the plain language of the Agreements which 

entitles only BANA and the Rosenberg Trust to attorney's fees. Additionally, this is a real estate 

transaction, and the seller and buyer would have never intended to afford standing to the broker 

or the agent to enforce the purchase agreement. The fact that broker and agent both benefited 

under the Agreements by virtue of collecting commission, at most qualifies them as an 

incidental beneficiary under the Olson case. 

Because none of the Moving Defendants are parties to either the Residential Purchase 

Agreement or Addendum, and are not third party beneficiaries, Moving Defendants' Motion 

must be denied. 

B. None of the Causes of Actions Asserted Against Moving Defendants Give 
Rise to the Attorney' Fees Clause in the Addendum. 

Even if by some stretch of the imagination this Court believes that Moving Defendants 

were parties to the Residential Purchase Agreement and Addendum (which they clearly were 

not), the Addendum only contemplates an award of attorney's fees for limited causes of actions. 

Contrary to Moving Defendants' suggestion, the only attorneys' fees clause that has any legal 

effect is the clause found in the Addendum because the Addendum clearly overrides the 

Purchase Agreement. Specifically, the Addendum states in relevant part: 

- 6 -
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EFFECT OF ADDENDUM: IN THE EVENT THERE IS A CONFLICT 
BETWEEN THIS ADDENDUM AND THE CONTRACT OR ESCROW 
INSTRUCTION .... THE TERMS OF THIS ADDENDUM TAKE 
PRECEDENCE AND SHALL PREVAIL.5 

A close review of both Agreements reveals that the broad and ambiguous language of the 

attorney's fees clause in the Real Estate Purchase Agreement directly contradicts the specific 

language and definitions adopted by the parties in the Addendum. Specifically, the Addendum 

limits the recovery of attorney's fees to only those actions for breach of the terms and 

enforcement of the Addendum: 

Attorney Fees, Court Costs, and Legal Expenses. In any action, 
proceeding, or arbitration arising out of, brought under, or 
relating to the terms or enforceability of the Agreement, the 
prevailing Party shall be entitled to recover from the losing Party 
all reasonable attorneys' fees, costs, and expenses incurred in 
such action, proceeding, or arbitration. 6 

In interpreting such provisions, Nevada law is clear: "[ w ]here a contract provision 

purports to allow attorney's fees in an action arising out of the terms of the instrument, we will 

not construe the provision to have broader application." Dobron v. Bunch, 125 Nev. 460, 465, 

215 P.3d 35, 38 (2009) quoting Campbell v. Nocilla. 101 Nev. 9, 12, 692 P.2d 491, 493 (1985)). 

In Campbell, the owners of real property brought a declaratory relief action against their real 

estate agent, seeking indemnification for damages from breach of contract claims brought by 

potential buyers of the property. I d. at 492. After the district court awarded attorneys' fees, the 

Supreme Court of Nevada reversed the attorney's fees award because it determined that the 

property owner's declaratory relief action did not involve enforcement of the contract, and 

therefore, the real estate agent was not entitled to attorney fees for defending the 

indemnification claim. I d. at 493. 

In the present case, the language used in the Addendum, which is strikingly similar to 

the Campbell case, provides that attorneys' fees may be awarded in any action ... arising out 

5 Id. at~ 44: 
6 Id. at~ 47. 
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of.. .the terms or enforceability of the Agreement."7 But here, the Rosenberg Trust's claims 

against Moving Defendants had nothing to do with the "terms or enforceability of the 

Agreement." Instead, the Rosenberg Trust's claims were for fraudulent/intentional 

misrepresentation, negligent misrepresentation, real estate broker's violations of NRS 645, and 

declaratory relief. These claims have no bearing or relation whatsoever to the Agreements. As 

a result, attorney's fees are not recoverable because the action does not fall under the specific 

provision in the contract allowing for recovery of fees. 

C. The AprilS, 2014 Offers of Judgment Were Extinguished by the 
Subsequent January Offer. 

Only MacDonald and Doiron made Offers. As such, no basis under NRCP 68 or NRS 

Chapter 17 exists to support any award of fees to FHP. It is well established law in Nevada that 

the "[ m ]ost recent offer of judgment extinguishes all prior offers of judgment and is controlling 

" for purposes of NRCP 68 and NRS 17.115. Albios v. Horizon Communities, Inc., 122 Nev. 

409, 425, 132 P.3d 1022, 1033 (2006). MacDonald and Doiron conveniently gloss over this fact, 

and erroneously assert that the April Offers are somehow still in play. They are wrong. Once 

MacDonald and Doiron issued a new Offer in January, they extinguished their earlier offers of 

judgment. Thus the two offers of judgment made on April 8, 2014 are ineffective and 

extinguished, and cannot serve as the basis for an award of attorney's fees and costs. 

D. The Rosenberg Trust's Rejection of the January Offers Was Not 
Grossly Unreasonable or in Bad Faith. 

When exercising discretion to award attorney fees based on an offer of judgment, courts 

must consider: 

(1) whether plaintiffs claim was brought in good faith, (2) whether defendants' 
offer of judgment was reasonable and in good faith in both its timing and amount, 
(3) whether plaintiffs decision to reject the offer and proceed to trial was grossly 
unreasonable or in bad faith, and ( 4) whether fees sought by offeror are 
reasonable and justified in amount. 

7 Exhibit 2, at~ 47. 
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Beattie v. Thomas, 99 Nev. 579, 668 P.2d 268, 274 (1983) quoting NRCP 68. 

The Beattie Court also emphasized that offer of judgment provisions "should not be used as a 

mechanism to unfairly force plaintiffs to forgo legitimate claims." Frazier v. Drake, 131 Nev. 

Adv. Op. 64, p. 12 (September 3, 2015) citing Beattie, 99 Nev. at 588-89. Although no one 

factor under the Beattie analysis is determinative8
, the Frazier Court noted that the first three 

factors of the Beattie analysis "require an assessment of whether the parties' actions were 

undertaken in good faith, and when these "factors weigh in favor of the party that rejected the 

offer of judgment, the reasonableness of the fees requested by the offeror becomes irrelevant, 

and cannot, by itself, support a decision to award attorney fees to the offeror." Id. at p. 14-15. 

In the present case, Moving Defendants' Motion is completely devoid of any Beattie 

analysis. As such, this Court should conclude that all the factors weigh in favor of the 

Rosenberg Trust, and outright deny the Motion. Should this Court still choose to do its own 

analysis, the first three factors weigh in favor of the Rosenberg Trust, and therefore this Court 

must deny Moving Defendants' Motion. 

1. The Rosenberg's Trust's claims were brought in good faith. 

The Yamaha Court clarified that when the defendant is the offeree, the factor regarding 

whether plaintiffs claims were brought in good faith drops out and is replaced with an 

examination of whether defendant's defenses were litigated in good faith. Yamaha, 955 P.2d at 

673. Nevertheless, the Rosenberg Trust can still show it brought its claims in good faith. The 

Rosenberg Trust brought its claims against MacDonald and Doiron based on the fact that despite 

of the Nevada law requiring disclosure both hid the fact that Malek had purchased a portion of 

the Golf Course, and intended to change the use and zoning of the Golf Course and increase his 

lot size, all to the detriment of the Rosenberg Trust. There was no dispute that MacDonald and 

Doiron knew about Malek's purchase as MacDonald and Doiron represented the seller in the 

Malek transaction. In fact, Doiron acknowledged she wrote the contract for the sale of the Golf 

Parcel to Malek.9 To add insult to injury, Doiron acknowledged that she knowingly disclosed 

8 Yamaha Motor Co., U.S.A. v. Amoult, 114 Nev. 233, 955 P.2d 661 (1998). 
9 See excerpts from Michael Ann Doiron deposition, 160:22-161:4, attached as Exhibit 3. 

- 9 -



SA_0010

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

00. 11 
~0 
E---

12 ~~ 
""""'""'"'" ~ u 5- 0 

0 IZl a:: "' 13 "' ~co ' 
00. ~ < "' 00 

00. 2': Ci "' ~ 
~ ~ < N 

14 0 
Ci> r--

~ 

~ :r: ~ 
~ uz 

~ z ~ 15 ..... ~5 8 
"' ~~i:2 "i 
"' ~~ 00 16 §ZCI "' '""'Z ~ ~~ 8 

~ :r: :r: r--
~ 

17 ~~ os 
18 = 
19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

outdated zoning maps to the Rosenberg Trust. 10 

Such a willful failure to disclose was a clear violation of Doiron's statutory duty as a 

licensee under NRS 645.252. The Rosenberg Trust reasonably and in good faith believed that the 

waiver language in the Purchase Agreement was not applicable to unknown facts, and/or only 

applied to information regarding the Subject Property, such as structural or cosmetic problems. 

Moreover, the Rosenberg Trust relied on NRS 645.255 which states, "no duty of a licensee set 

forth in NRS 645.252 or 645.254 may be waived." Based on Nevada law, which states that a 

duty of licensee cannot be waived, and that one cannot waive what they do not know, the 

Rosenberg Trust pursued its claims against MacDonald and Doiron in good faith. 

2. Moving Defendants' offer was not reasonable and not made in 
good faith in both timing and amount. 

MacDonald and Doiron made their Offer on January 29, 2015. At the time of this Offer, 

the majority of witnesses had yet to be deposed. Namely, the deposition of BANA, the 

deposition of Dorion, the deposition of Richard MacDonald, the deposition of defense expert, 

Scott Dugan, the deposition of Paul Bykowski (MacDonald's right-hand man), the deposition of 

the Rosenberg Trust's expert, the deposition of Malek, and the deposition of the City of 

Henderson. In other words, with the exception of written discovery and a few depositions, the 

bulk of the discovery was still outstanding at the time of the Offers. Without this discovery, the 

Rosenberg Trust could not possibly analyze the Offer in an effective and meaningful way. 

Not only was the timing unreasonable and in bad faith, but so too was the amount. 

MacDonald and Doiron offered the nominal amount of $25,000.00. This case dealt with real 

property that the Rosenberg Trust paid $2.16 million to purchase. The Rosenberg Trust would 

not have pursued its claims, and incurred a significant amount of attorneys' fees, if it truly 

believed its claim was only worth $25,000 or somewhere in that range. In fact, at the time of this 

Offer, the Rosenberg Trust had already identified its real estate experts who, after conducting an 

independent poll on the effect of Malek's purchase of the Golf Parcel, opined that the Rosenberg 

10 Id. at 176: 12; 179: 16-17; 183:8-9. See also, excerpts from Barbara Rosenberg's deposition, 
272:22-273:3, attached as Exhibit 4. 

- 10-



SA_0011

00. 
~0 
E---
~~ 
""""'""'"'" ~ u 5- 0 

0 IZl a:: "' "' ~co ' 
00. ~ < "' 00 

00. 2': Ci "' ~ 
~ ~ < N 

0 
Ci> r--

~ 

~ :r: ~ 
~ uz 

~ z ~ ..... ~5 8 
"' ~~i:2 "i 
"' ~~ 00 §ZCI "' '""'Z ~ ~~ 8 

~ :r: :r: r--
~ 

~~ os 
= 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Trust had suffered between $750,000 and $1 million in loss of value to the Subject Property. 

Clearly, the Rosenberg Trust believed, and rightfully so, that much more than $25,000 was at 

stake here. 

Other jurisdictions have held that where an offeror makes a nominal offer simply for the 

potential of recovering attorneys' fees and costs down the road and not in an effort to actually 

resolve the dispute at issue, the offeror should not be permitted to recover attorneys' fees and 

costs. See Indemnity Co. v. Acosta, Inc., 58 So.3d 286 (Fla. Dist. Ct. App. 2011) (analyzing 

similar offer of judgment rule as Nevada); Warr v, Williamson. 195 S.W.3d 903, 907 (Ark. 

2004) (finding that a $1.00 offer was not a good faith offer of judgment and was made only to 

recover sanctions against the plaintiff); Foreign v. DBA Holdings, Inc., 787 A2d 966, 967-68 

(N.J. Super. Ct. App. Div. 2002) (recognizing that although the statute did not expressly prohibit 

nominal or token offers, such offer undermined its purpose to encourage settlement). 

In the present case, given the magnitude of the damages calculated by the Rosenberg 

Trust's experts, as well as the price paid by the Rosenberg Trust, a premium price tag that 

included Golf Course location, MacDonald and Doiron's offer of $25,000 can only be viewed as 

a nominal offer not really intended to encourage settlement. Simply put, the Offer of Judgment 

was made in bad faith. Again, hindsight is not a factor. It is not sufficient to say, now that the 

Rosenberg Trust has lost, the Offer was reasonable. Instead, the analysis is was the Offer 

reasonable at the time it was made, and here it was not. As such, the second Beattie factor 

weighs in favor of the Rosenberg Trust. 

3. The Rosenberg Trust's rejection of the offer was not grossly 
unreasonable or in bad faith. 

As already detailed, when the Rosenberg Trust received MacDonald and Doiron's Offer, 

the bulk of deposition discovery had not been completed. This effectively made it impossible for 

the Rosenberg Trust to effectively analyze the Offer. Additionally, the Offer was for a nominal 

amount not connected to the reality of the case, and not aimed at settlement. While key 

discovery was yet to be completed, the Rosenberg Trust knew that MacDonald and Doiron had 

actual knowledge of Malek's purchase and rezoning of the Golf Parcel, yet failed to disclose 

- 11 -
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this material information. This is a case of meritorious claims for fraud, negligence 

misrepresentation, and violation of statutory duty which in fact cost the Rosenberg Trust up to 

$1,000,000.00 in devaluation of its property in addition to attorney's fees. Given the huge range 

between the Offer and the damages the Rosenberg Trust intended to board at trial, it was not 

grossly unreasonable to reject the Offer. In fact, the district court in the Frazier case made the 

same finding when the difference in figures was not so drastic. Specifically, the plaintiffs in that 

case had $81,459.46 and $125,714.84 in medical expenses respectively, but rejected offers in 

the amount of $50,001 and $70,001 respectively. Certainly, if rejection of offers that were only 

$30,000-$50,000 different from a party's actual damages was not grossly unreasonable, the 

Rosenberg Trust's decision to reject an offer that was $975,000 lower than its damages cannot 

be deemed grossly unreasonable. 

For all intents and purposes, the Offer was a defense verdict offer. In other words, to 

accept the Offer, the Rosenberg Trust would have had to believe that they had no chance of 

success on its claims against MacDonald and Doiron. But the Rosenberg Trust would have 

never pursued costly and time intensive litigation if it truly believed it had no meritorious claims 

against MacDonald and Doiron. Thus, any reasonable person would have rejected the nominal 

offer of $25,000.00, and therefore it was not grossly unreasonable for the Rosenberg Trust to 

reject the Offer. 

4. Reasonableness of Defendants' fees. 

As noted by the Frazier Court, when the first three of the Beattie factors weigh in favor 

of the rejecting party, the reasonableness of the offeror's fees is irrelevant. Because the first 

three Beattie factors weigh in favor of the Rosenberg Trust, no analysis of MacDonald's and 

Doiron's fees is necessary. 

II 

II 

II 

II 

II 
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E. This Court Should Use its Equitable Discretion to Deny Fees. 

Regardless of the justification asserted by Moving Defendants, all which fail, for fees 

and costs, this Court always has the equitable discretion to limit or completely disallow fees and 

costs based upon the individual case before the Court. Bobby Bersosini, Ltd v, People for the 

Ethical Treatment Animals. 114 Nev. at 1353-54, 971 P.2d at 386 citing Bergmann v. Boyce, 

109 Nev. 670, 674, 856 P.2d 560, 563 (1993). In this case, Fredric and Barbara Rosenberg, 

invested $2.16 million of their entire life savings to buy property in Nevada, but due to Mac 

Donald and Doiron's misrepresentations, or lack of disclosure, not only did the Rosenberg Trust 

not get what they bargained for, but it also lost almost fifty percent of its investment. This is a 

case where questionable activity did in fact occur. MacDonald and Doiron had actual 

knowledge of Malek's purchase and intended use of the Golf Parcel, and failed to disclose these 

material facts to the Rosenberg Trust even though the Subject Property was directly affected by 

these circumstances. The Court should not endorse the conduct of MacDonald and Doiron even 

if it believes the Rosenberg Trust waived such wrongdoing. The Rosenberg Trust pursued a 

viable claim in good faith, and should not be damaged twice. 

IV. CONCLUSION 

In summary, the Moving Defendants have never been a party or intended third-party 

beneficiary of either the Residential Purchase Agreement or Real Estate Purchase Addendum, 

and therefore cannot use these contracts as the basis for an award of fee. Even under these 

Agreements, Moving Defendants are still not entitled to fees because the claims asserted against 

Moving Defendants were tort and statutory cause of actions, none arose under or related to the 

enforcement or breach of either of the Agreements. 

Additionally, two offers of judgment made by MacDonald and Doiron in April 2014 

cannot serve as the basis for an award of fees because these offers were extinguished by the 

subsequent Offer of Judgment made in January 2015. Finally, the January Offer of Judgment 

cannot serve as the basis for an award of fees because the Offer was not reasonable or in good 

faith in both timing and amount, the Rosenberg Trust's rejection was not grossly unreasonable 

or in bad faith. The Rosenberg Trust respectfully requests that this Court deny the Moving 

- 13-
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Defendants' Motion for Attorney's Fees and Costs in entirety. 

DATED this 21st day of September, 2015. 
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HOWARD KIM & ASSOCIATES 

/s/ Karen L. Hanks 
KAREN L. HANKS, ESQ. 
Nevada Bar No. 009578 
SAMAN R. HEIDARI, ESQ. 
Nevada Bar No. 13347 
1055 Whitney Ranch Dr., Suite 110 
Henderson, Nevada 89014 
Phone: (702) 485-3300 
Fax: (702) 485-3301 
Attorneys for Plaintiff 
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W ~ll'<t ~~ Th~r .~'®f ~ll.~i ~~ ~~~ Mta®l ~~~' milil m!~ vf tt» flt'lh ~~ !:~~~ ~ INk~.$:< 
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~5 oo &v~ w ~m wm·~~l ®ttgfu ttl ~~>'<¢f ~~~><®s< !l'li§ llW!fM, . . . . , 
$1' $... rl~(H•mt'tf JNW~Cl!ON<'{X)~ON~ D~~ ·~ 1'1.1* ~~ ~~ n<~~· . ~ll ~' ~w 
s~ mUilll ~ ~w <t~ ~~ t-~ &~m{l wWfuer fu~ ~ !§ ~ll!Jfu..'®}J'' t;. ~ ~ltl&!lg1 ma ~m~~~¢ .m,. 
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' !\-:lkhaei AM :Onh'o:n 'Volumt: n- M.as-:ch 6, 2015 
Tile Fn:d~rk and Barb:lt'a R!)~~nb~Tg LiYing Tn,~st vs .. Bank 1.:Jf Amer!~:!t, l\-:t.A .. , d ll! I ~- :,:~::~:'"'d ,:.;, . t"'~ ~.h=,:::~'" ·r~ :··; . .=~ ................................................... ·········~·,oo· 

.2 state:n::it\ut~ to· n1y qu{~sti.b:ns? j ~~ t~ i\.re yon stili h&\tOlved. in the v·otitsg \Vhh 
:J A. NQ. ! J the de{~ign rev-:lev•' c<.:;nm1itl:ee~ f~V{~n though th<n>e 
4 Q Thi~ is tb5c: second time '"'e've hail YN! , § meeiings have stnpped? Doe::; tJmt still hi$,npe:r1? 
5 bere, so wnw c.•frny qm:,stio:ns are going t<J seenl ',! 5 A 1 '<'f~ls let g~~ )'~$t~.nl.ay. 
6 dh_].nintcd. There's .~mint:: to be no real d:P_·~.-'me or 6 0 l anologize. lJn until yesterd<rv. did \'(''U 

• ..... J.::~ ~ .... .:t .>:. ~ ... ,.., :-· ~ 
... ~ • < 

7 reason t~) the:n1 in. tx~nns QfJnlln\\·ing a $.;:t~n(:: sul~jt~)t l 7 st]H_ -parhcip~:~te in any vnt~ng iililt nad·tn haJ1I}(~n~ 

I : ar~a, l'm j11~t going to pick up kind of in , : ev~~l t~;o~;~~:~~~~~:·~~~~l~~:~:r~~it:~~::;~~~~~~ 
! 10 piec(~$ wht~~ Wi~ kft df in ihe f1rs! d<.~posiiion, so i 10 n~\-1~w C~)mtnlttN~ in y~ar~. !,',,,'·,, 

! :u. ph~ase h~<.tr \Vlth n:lf~. i Lt Q And jus~ so .I understand, though, k; the 
11:.'! Did yon have any involven•tmt \•lith the j 1~ best ofynux rtx:oHection, ho~wever, 'When you did 
"·'! .... ~_._.,.· .,;, -.... ' .... ,,- .... ~ • ·'t<·-,-.,-t-:-... r11.,1'··· ... ~7 ~· ........ _ • ..,,·, •. l·s_~~ ~-~ ...... ,~,." ... '·1'} ~ .... ~~,. · ~--·!;t'~l .,.·.j·,·'J'tl.,"''l'' '!ol~'"l,''l-- .,.._,,.;:-.·<~'·".._ . ._,.,lY',~.;.t·"'"·~ 
j: . ..l. • .:..} ~-""";;.~,.dgli- t~::Vlt-:: ... ~ ~ .. ()HU:.Ut :t-'t.:l~- , tJ_ _t~ . .;:t{.-~l~.J~ld.:h. _{ l.~l{: 1~-{~TI.·\:l.~. dS : . -~: .\_,u- •-le Hl ·;r~J .""':·t~t lt-rl ::,·~./ t --~ · ;. _.>-.-t.~· t ;.:-;() ·.-t:; J t.:_~ .._.~-X--.. .... ~ t .. -;.3_~)-t_ ~;.~:xt .X~),;;:: 

j H it pertained to the <.tppmv~1! of any phm submitted ! 14 your reo)llectinn is thn:t yml had to put stuff~<:> a 
j 1-s by 1\.{r~ .tv:tk:.~ek :{~)r 594- l.ait1nont .Place~ \f-/hich i:~- IA)t 2? i .lS vot.e. if there \:Vas .~:orne discrepanc~l as to ·\vhat should 
: ' - "- '1>-I,., tt .·1~.- 1X' ·t"•l··'? : .,<;> ,,., -'"'"'' , t> • ~- ,_,_, ~-' 

i >1 Q But you have scrvcd on !he dwtgn review j i7 A Y.., bUt Ri<h w•old '-• !he f,..l,.y. ' 
j:l<> corn:tn.ittce J:1t sorne point l:n tiine ihroughcml ymn' ! 1a Q \\'he:n you say "R.ich,'' ynu mean Rkhard ! 
,!19 employment 'iNitJl tvb.cDon::.•ld Realty; comx:t? '19 ~~hxDona.ld? . 

i i·>o i\, \''es. 20 A Yes, 1 
1::·.1 r·~, , .. " During th<:: tirn~~~ that ·you did .serv<; nn the ',: n Q Now., I n::ad your depositio11 fi·om the prior 
i 
i 22 tk~sign n~view !~onmiitt{~e, if tht\<e \va:; ever a i n time that w~~ depnsed y<m, ;~tid you lm1icak~d that y·o11 

! 2:3 que~~tion a~~ to w:he!her sm11e!hing ~;hm,::.ld he approved ! ;n '"'rote the contract fbr the rmlf coume pared th<<t 
i -
i2* nr disapproved, did RkbMd ~-1<1c:Dou.ald have rh~ flu;~! :H l'vfr. 1vfak~k purchased; i~ t.h;';lt cm~mct? 
j:.15 :>ay with re~pec! to that ism..t~, \Vlmte'-mr tha~ might :~.5 A Yes. 
l: 1 ~ 1---------------------------------'···'·-------------------------------------------------------------·-------------------------•------------------------------------------------------------.......................................... , ...................... ~ 

I P«g~ ·i 59 I P'i\g;:; Hli I 
l, ! 1 he? 1 f) "\~l'}i() did yOM teptesen:t- in that transa,~tio:n? 
I 2 l\1R. GUNNKRSON: Objection: .Fonn. l .:.:; .A. l repre~enfecl~ l believe-~~ I cim~t 
! J Gn dwad. 

1

,1 3 r-m.1wm~Wl\ but J h~!i€V€ l ~·epre~enit~d Rkh 
4 A I'm no~ t{uHe su.te. It's been several 

1 
·'l: l'Vbd)m~aJd, i,_ 

s years. l think we n.t'-Cded a vufe. 1 s Q And Vv{)Uld that be thnmgh his connection • 
I 

~s: HY MS. HANKS: 1,, ~> to DRFH V(:ntttres, who owned the golfcour~<e? 1 
7 Q And yon sa:y ".sevem! y·eats," ::><)it's been ·t A l. dnn;t tememhe'r th~ (lWnersblp tide, ',,,! 

s s~~-vt-;raJ years since y{)1J\le ser\·~e~J on the d.es-;gn ! B () l~n.t it \Vas .in contc.-:..:~J becauBe of_h.is ~ 
) ~ ... ' 

.9 f{~:"'lie\"l c~Jrtlrniite(~~. l 9 n\:\;/nerSh_~l~ (d t1ie gnlt COlltse ~ ... ~ 
~ 

!Hi A lfs bNm sev~ntl yeln--s slu~e Jive met ln i HI A \:'es, 
Ln the design. n~vh;w Cf.H1Hl1lth:~e. i. 11 Q --· 'Nhk.hev<::r nfh:is muitipk cnn:1punie~ 
i 
~ 1-2 f) ~~\.nd ·vihat"s -the difiet»;:t:u;(~ bet~veen S{~_rving i J.2 O\\tns it? 
i 1:3 <Jn it and rneding? i 1.:> A \'\:s, 
I1A A \:Vdl~ 'Wt' USiod fl) b~v~~ meeHng~ whN'i~ ·we'd i 14 Q 
l1s sH down ''~'ith th~., O'<tvner:s, the buHde'rs, thf~ ! :ts 
l1~ urdtiteds~ an out-side an:hHed, ll gal that ! u; 
117 :~dually h~~uktl up f.h~-: d.i~sign 3·e·vi~w. Amllww l';wl, i 17 
! 1a wbn l:> nur bead <*f (:tmstl'Udim:~~ nversees that ; 1 B 
i 1.s l\lnst (n\'llt:r!> and thdr buiMers attd whatnot I ~9 
bo don't conu~ h! ~mymon>., ! 20 

l21 Q So in tenm> of the function of the d~~ign j 21 
i .-," """V-i'"''' ,-:')"'i''"ll' <t,_,,~ ; l' '::; <'<')>'' >')f' ,~\)'"I)(<<-'-~ ')'""'' ·!'!''"· 22 

wanted to pnrcha::><-': a. pcntion of the gnlf cmm>e? 
.A Ml' .. Malek icante tn nte and wanJ(~d to buy 

~:baf pk"te of hmd, 
Q \Vas d~ns pri<Jr to him purchasing Lot 2, 

,,.j.ll0 ''1' l' ., ·'0 <'1·1· '''J'l"J'''l'; !)!;, '><>'!' ,,, > , .. L, :,< ,I .. • .. •>X, . ,, ,, ·" . . "\-"' .• 

A l don't retuendJet, 
Q ~ . ..:o..:o:. ................... .-<.:·'!' "-'-·.{).~;;;, .:t-..._, ....... ~~- ..... H .. <.~ ..... xv. '-'-·:~:-""''$'~ .... ) ... .A..,. 

~:23 ~/ears) in t(~_rn~~s <3fynH .do:n5t ha:\-·e those t~:~rntal ~J \va.nt{~.d to do 'vhh the (~driith)na1 pcntio:n he \~fa~ 1 

1;,.1 Jneetings -~ nnt fmmai, but tho:K: meetings \Vhere !.14 seeking to buy? !.1 

'-~-~----~-~,:~~,,~!1:.~(1~!~{1~----- _'~~~~!~l:l·~'! ______ ,,,,,,,,,,,,,,,,,,,,,,,,, .................... l.~_: __________ ':~ ...... l~.~ ,~,:~~:.!::~~-:::.::::~-~~-.~-~ •. -~:~~~:--~~~::·.··~·.:l·.·.~---.. ,,,,,,,,,,,,J 
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> 
Mkhlwl Anll Ih~lr{m Vo!u:uw n: " ~·:brt:h 6, 2in5 

Th;; Frederic ~~~q R»rb~r~ Rt1~tmhet'g Living Trust '~>'!>, R~n.k of Ame~1c~., 1\·f,A,l ct al 
······························---~... ·····································------- ------------------p~g~;.-i6:~---.------ ·································------------------------· ·······························F:~g;··~~:~(,! 

1 Q L1id. he expla.i11 anytlting c:lse abolJt bis 1 \~ihate~ . .re.t\ t~ntity 0'\V'.n~d. the gn1f cot1rst~ during- this 
z intention,<: with that partic11lar ar~a of prr;perl:y? J tram;i.tdiotL 

'<'<~R . ..,~-·N"'''S:'n<>'.'r '>.1. "' • • • e V l. · "- ' i .:; t·n_- , t,,.;: ~'~$.',-~~'~d.:.'<t! O!>!~<:Ut)n: r·orro" :s ,·ou were, a\';are t mt pnm to the s~ue 
-1 A l dQn/!: .)'~lll(~mber. .:> tx~ing cnmpkted, that ~~:rea hRd to bt:: rezom.x!'? 
s M.R Gl.!N.NERSON: ·-speculation, s i\ Yes, ' 
i> BY MS. JlANKS~ s Q Do you knm\' ifl\lr. Byki.l\Vski met with 
7 Q V/hen lVtc 1-laJek apprtlached. you abc~ut 7 \1r. tviakk 'Nhen he \Vas trying tC! dden:nlne >vhich 
a l~mrchasing a pmtion ofthc golfccn.m:e to merg~ s pmtim1 of the golf course he would S(:ll; .in <.>th{;r 
9 --.vHh ttK: 5941.-l~.irnw.m Place iot, ·w'b:t did yon d!> ~ ·,von:!s, wh~re he wag kind. of 1napping out the lot 

i 1\.l next? 10 lin(~S. Was there any meetings txJ>v(:~~n those t.9<'0 
i ! :n. A l went to Rich Macnon~ld. f\l) see l\'hat he u individuals to confirm this .is what 1-fr. Malek 
i 12 "v;mted as f;n as ll. prk~ and .if 1\(~ w-ant(~d tn sdl 1.1 wa:nted? 
!:t:~ that, 1-'1 A l donlt belie·v~~o, 
l14 Q ;'\.}ld did Zvtr. M>~cDonB.ld give yon a price M ,14 Q Did the ind.iv\dt.m1 <-vho O\V11ed .UA 2, which 
l :ts thattitne? 15 is 594 I..a.irrn(~,nJ .P1ac:e:- _prior to !v.lr .. 1\1alek. ever 
! H< A. Ves, :l.~ approach ym.1or ~mytme with l\-tacDmmld. R~;~lty <ttNut 
j1< Q Am:! did he indicate that he .... J'm i :n rmn:h~$ing a pm:tknl ofthe go1f course? 
i 1S MSl<ming '"it's an <.mstnllphon, tl-mt he v.ranted to ! 1s .A l (kn:I1t belle\'¢ S(}, but l dmt'trenumt'bet-.. 
!19 sen it, because he gave you a pric~? ! 1.9 Q After the g()lf tou1·se p~m.x::l was re-.~oned, 
j20 A Yes. ! :~o \Vere you r\olitkd? 
l.2t Q \Vlmt was that price? ! 2:1 A l Y~'ouM h;.:rve twen notified by Pall!~ l 
In A Offhand~ l don't remember, hut I believe ! n hel.kve-
lzs H ·w~§ .300,@0, i n Q A.nd that's .. _ .. 
1.2-<Jc Q In speaking \Vith rAr. ~ .. iacDolmld, wasth~re i 24 A ""that h w~s compl{~ted. 
~2~} >:l discnssion ab<)Ut exactly \"~lhat pnrtion of the golf · .:.l.s Q Sm:ry. And that's so you cs;:~~.:dd km.lV>' th<H 

.~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ .............................. ~ .......... ~+------------------------------------------------------------------·······························································~ 

! P~~t~,~- 1(->~~ l P<3~0 ~ t~5 1 

I i . i 
, 1 wur:.:;e he \vould agree to :.:;ell to .tvk Malek? : 1 y1.:>u could go to the m:>.:->.t JXtrt d the ·· J gu!i.~ss . 
! ~ '\ i , ::: A l don't n~menHwr ~xacd~\ lmt ih~';:t§ the i .:~ cmnpkting the sale contract': : 
i 3 !>(n.lbbed ;u·e~l. lt was the dkt ~~r~a, IHJt tlHl g:rtlen ! 3 l\-JR Gl.TNNERSON: Objc:ctinn: Fmmdation:. i 

: ;~:~~,~~::~~o~~~~,:,l:=:t::~;~,~:~~:t::~;::~~~~~:i:;~~\' I : tbnn. G;) &head, ifyouknow. 
~ nnH~h land that: ~'·~mld indtH.k. 6 A Tlmt \'Vl.Hdd ltW<n~ that we W(mld b~ ~bk tf) 
'l 
' 
s 

Q That Vla:'> goi:ngto be my next question, 
\\r a.s that tlte :ne:>~:t step -·--· (Ult~e ;lou 

9 s;:.(ifli1nned \'l!ith hk Mr~cDnnaid he was willing w se.ll 
'··,_1'"' " IX"l"'.!'''!' 1)+'-'h,~ '"0'~· ., -~J-1'"''' <:() ~ ~~· 'j!l ••. ""l,,! .• •l'trl "'"'" v ,:;). l_.,_~i.1, ..,._{ Jo., ~- ~ ... ~:>...·· C_: .. lJ: .. ~'t_ .. t-~r.: .... >.. !V$. , J..¥.t.::J.JwK,: '1. W. }..i~Y-

j_l..~l. .next ~t{~P' h:lkt~ ph~ct:: in. t{~rtn~ .~)f a~~tna1ly dn.1\Ying> 
in or at least mapping out m un-h:rf(x-mu! ',:vay, ;,-vhat 

an~;:~. was ac:!uall,Y @Qi:ng t.o be snld to "iv!.r, .Makk? 
A Yi~S. 

15 n And Mr. Bvkm~'ski did that intlxmat kind of 
·~ ~ 

·r go forward w·itb dosing the tS(l'QW, 

g HY .i\lS. HANKS: 
<1 -· 

10 
t :1.3. 

1..3 

1
1A 

' "< ,. 
i"":.l 

(> Tl"1l-,l;·· >r"l' Tl-t»·t''' ~wo(l''hl\t 'l hetl -~r ~.<t'''' --< ,.._ !!....._, __ ~ (. ,.._}..'-}'_.,, ' . .}_ . .._.(. ~--) t-....... ~-l .. ' ~· ~-- ·-- .. k._· \ ""~'! 

to say it That's \\ihat I 'Nas getting ut. 
$(! d<> yol.t te!X!einbe.r th>; approximate ti:me 

t.l'·" ''··~""'l';.,,_,s w··>~ «_npF)V'"'(' h>~ •)y Ci*_"' of }k<<dn'$iti'<'~ -}" ~ ....... '-' ... ~,., .. ,:,~- ,,(·h~ ..._,l~· ..... (~ 0: -~·~" ..... \:.r ~· "'.~ ., ., .. --~ .... • ... -...; -!- ..... 

A No, 
(j I~-nt yon ·\v'(~re :nntif1~-d at snnn) point 

because that ·was tt'\>) tri::wer to '1'(1\X to kno-w that HO'-'"' ........... .. 
16 rna.pping out of the area th;~t ·\v-ou~.d 'be ~~t)ld? ~ 1,:5 t-scrfn:v ·cnrc!d .c:tose on the dea1 het'<·ve)~n ·r...-lr~ -t~~raci.1onald 

1\ii.R GUNNILRSON; Obje(:tion: r-<oundation. ' l ., "ll"( ,.:1 "?'\.;t .,_, ?\.,1•') ~ .~'\ ..•. , ····l·~·,:Jo.•'l.~') i ·' < ''·' ,._,l, , .•. «,li.-J:\., tAl·'·'"''",. 

A. l ihm't remember, but l bdkve SiJ:. !:u> 
Q No·w,, w}K:tl you itppnl2.d\ed t;,tr. Ivb.<Jkmdd <lr ! :ts 

i ~H) 
i ''1 1 ...... 

',( :2~ •'!lor·(· ·H .,.,n,~-·-..j(""""' ;ih·>ct ~'T,:_~·:n·}· ~--- *":>._..._ ..... )n . .., t.b-= ~·- 'tre·~') : ~"·"1: ~J!~ ~./ {._. .:::;..t.· --- ..._-}.:) -· .... ~-~ ~ -~ :t. ~ . -~~~: \1 -~ -. ~ ~:\} ..... X.·..:.k- };,:; -·- ,.!'-~~- ~- . • ·l: ... " ! . ..:-~ ..:, 

A Coned~ 
Q t)id ·r<·facl)tHlald R:e<ilty cha..~-ge. tl1e· conu:nun~ty 

rnap duu\; lnca:ted -on their \vehs.ite tn re-t1ect the 
rte\v l{Jt .hnes for .rvt.L j\,1ale-k~s lofJ 

F <))')'!' ,, "' t" '' ''i...· -· -·· Jo-::- ~~~ .... }-!,,2:3 A Yes! but l dnn•t remembm· the detaHs. !. :D_.· 
~ -~- .:t Q_ \\1 ouid. ~t be tab~ to stat(~ th;:d at th·e tirne i 2. i vvh e:.n.. l.<' ' . 
i 2s you rtpt'(::!ented ·-· wt:'U just (;ay RkhMd 1->·:!;),cDotm.ld, l2 s l\-tS. HANKS~ And. l'H corn::ct that, lh<~tL 

t ________ .... ----------------------------------------------------------------------------------------------------------- .... -- ~ ............... -· .. ------------.---. ·-· --------------------------------- ........... .,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,: 
Ih~lH~ lHt(;m».t'iumtl 

{701} JSfi--~B12 .M (8ltll') 982-32~l9 1 www,depoitHcrn~lti~n~tNnn 
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:~·ll.di.ad A.ml lhirots Vl}!mn~Jl ·March 6, 2015 
Th.e Ft'i'd~s·ic ami 3atb3.ra Ro~~nl:lerg Lhing Trust vs, Rank ~>f An:w~-i{:a,. !\'LA., t:t al 

,~1 ~ ~~(),'=~~-~~-~:_;1\',v~'~ 't··-~_,,•t;"-=r--l·l·_l"l"· ,."--·l·l--l''"· ~~:. ••·•·••· ·p;;g; iii f ~-··········~·-··.,;,~~~l.H-tlle-t():~·t~t~le stuy ttl~(~l~~--ttntt1·t~te~;~g~- ;tia··; 
..:.. , ,~~ . «~ ·· ,~ ~~ (.,c!,.~:;. ..;.; ..:.c~v .,. ... ~ .u .. ( ... ~2~, <..- tH~\V t()J:.'::O t~l.h1t~: c.ornes \>lith the: changes .. if you .1-;novl? .... ..~. -} ' ' -'-~ . ' ... 

3 golf ()(n:;:rse p~~trcel that \:V'aS :n1e-rged \Vith .. l\.1!~ \·'laJck}s 3 J kn~)y;;·· V(3lJ ir{~ not_ there ~tny1~):0te. 
<l lot .. 594 I.~~Lrrnont Plac~~> did \1a~~I)oludd. R~~lf, .. l~hll}]~);{~ . ~ ~ 

4 A l\l the best ofmy ahHHy, 1 (~<U) t~U y<H:l 
s the co:mJ-:tll.mity rnap on ttK' Mad)omlld Highlands 

~~~ : ~} 

A 
Q 

(X~i:::urr~~d? ln. nths:::r '\V\ln.i~~ (:ould yo·u have changed 
the cmmnmlity map on tbe '~'ebsik if yo1.1 wm:.tted w? 

s thal: <l m:m fi~Mn C\.!Hfornia -~,·m Cl}tl:'lC up ~"·1th ll van, 
pkk the top<.i tabk~ up, take it b~ck t(~ Califon1b~ 
;s11d ~he~ Paul wm send maps (~f what(~V{~r ch~mg(~S 
Mr. M.acD~lnald. wa~1t::s. 

. 6 

7 

a 
9: Q Do yc>u know if the .trmps that are goirtg to 

be sent tn the guy ftom Califomi<.i that ,.-.,m chang(~ 
the topo tahk .in. dudes the c.h;:::nge to '!'vir, Malek':'> 
lot at 594 Lair:mont Place? 

!10 :1.0 

ill ~ 1. ~ j •, ~~ A Yes. 
: •t" : ... _.t. Q Ho"v about the tc~po tahk:? I th:inUt'~ 

topog:ntphy table. 
ll''> 
~ -..:.. 

A l havi~ fl!) idea. i l'J 
~ N 

\ ~ ·" 
~ ,.." ..... _3 

jH 
j.LS 
hi'; 
i""'""' 

.!\. 'l.'$tHt. 
Q The tnpo i~bkthat i;,!ocat<xi fn the 

t<.-1acDonatd Realty office; cmrect? And that's .... l'rn 

~ 
~ ...;: -~ 
~A".::. 

~ 

l::t.5 

i16 
Q At tb<.~ ti.t:ne thi~ transaction was taking 

phc~' ·where .l\-k 1-falek 'NC!S going to pmch;l.~a~ a 
portion oft.h<: gt>lfcoms~~ to merge with his lot at 

j :17 sor-ry~ :is that a }'iye:/~? 1 '1 5941 ... ~innont .Plac{::; "'~~~~~1\:~ H1~~re any discuSsions·alxnit 
! l'B A 'l)f~(~:S:~ . 1.s )::JlY in1pact thllt n15ght have (Hl t.ot :3:'f \Vhh~h is 590 
i :t9 Q A.11d that's like a 3D, l guess, m:odd of lS L(.ttrn.Kurt Place? 
t .-,.n t.t ·;. , .... n.~,.,.,. ~:-,_- .. )~*" "'~ "-) .n A ':'\.~' \ ._. v tlt_, }._ ..... x_~.o;._n __ on .... ~.\~ ~ ,I("..,V .,......, .:.~0(-, ,. 

!21 A Y~?:s, n f--~_. Did vo-n have mtv involv<.~ment with th<:.~ sale ~ '..{, ~· ' ~ 

122 Q \Vas That table everchmw:ed fl'om ill<;: tirne ~!Z Qfthe gnU' course'? And 1 ;Say the "goff course'' ~~ 
~ -• ... , : c• 

~ ·n that l'vlr. t<.,fatik's R_<tlf cmm; . .-~ ·_<)mtion that \\'as m.er_g .. ·.~,d i 2 -~ Dn.u:;on.Ridge golf\xn:~rse, to ···· T think it's Pacitk l~v... ... ~· . : .... ..... ' ........ , ' . 
i 24 \Vith his lot, 594 LainMnt PLK>;)? !. 24 Link~, 
i 
i 2 s A NlJt yet. H'~ bdng sent to C~lifonl:i~~ ~~s i ~ :s A No, I did not klH!W about it for a long 

L .................................... , .................. " .. "·---------------------------------------------------------------i-------------------------------_, .................... - ......................... -------------------------------------i-
1 f'"''10 j fir · P~g~, tfi9 i 

1 \Vt speak i :t time, H "vas. 110t told to me. 
~ ()_ \.\(he:n Vlas t1utt sent to (~Slii~)rnia'? ! 2 <_.) So you did not·rep.res(~nJ :r~ny of the 
:~ A 1 dMl't luww. I W%S fired y{~Stt~:rday. 1.~~ a parties \Vtth respect to that transaction? 
4 Wii in the pmc.e~s d bdng sent to C~difh.rnta, 4 .A No. 
5 Then~'s sm:n<~ maJnr eh~.nge~ mt there~ and it:'s s Q A.ud when you say it was a kmg time, do 
6 ~xpensh'~, so it's dt~Ile c:;,:ery Qnte ~n a \-vhile. !)' yon recall \vhen yon approximately learned that the 
; Q Do ynu recall when the last time the topo -; I.haw:m.Rklge gnlftonrse \vas s.o1d to Pacific Links? 
s table ww; dumge•f' a A l don1l: rf.~H~{~mbcr, 
s .A N9, 9 Q Dn yon k11m.v if that :>ak~ happened h~fore 

10 Q But it) ynur best recn11eetkm. as ynu sit ~:to i\1r, Mm;:1)<Jllitld soldth~~ pnrtion t1fthe gotfctmr:>e to 
u here today .... I onderst~;nd ynu don't work fnr i n M.r. Jvfakk? 
1>! 1\.1acDonaid Realty anymore, bm it is in the pnx:ess ! 1~ A In the mlddk of all this~ my ln.1slmnd died 
:n ofbt:ing sent to Californi;::. to be changed to i :u 1\hn:b ~Hh, 1 don*t.l'em{~mber, 
:>.4 hw<:~rtxmue sntne changes .... t:1r Yo:tl said "m>1.jfH' ! :lA Q Do you krKw;,• if anyon<;.~ S1:.<brnitted, for 
15 c.hange~f~'? j :L5 "'Nrittc~tl app:n)v.al fro·n1 the bc~ard~ the-l--l()l\ board n)r 
1.6: A \Vhat l said Is l don't knnw. lt'll i 16 ~-iacl>m<l.ld Highhmd:\ to d:!anJ~e th.o:: lot Hn.e:> for ! - ' ' -
17 Sltpf.H.IS{~d t~ g~3t s(~lH to Califm'ttia, Th1:~s.e ~re swt ~ 17 594 Lai.rn1or.rt 1'b~e? 

l 
B ex::lct details, thm~gl~. Tlmt's jtlst a genen~l i .HJ A I dm1't know anything about the HOA 

~ 

·19 ov~rvii~\l' ~-- ! B Q .F;.tir to say you d!dn'ttmbmlt an.ythiag to 
~o C! S .. un~~ l ~~n the .FfC)/\ board; ~~{HTect? 
21 A -of the ~m:mmmtt-y, BecanM~ they're 1mt ! :<~1 A Cor:t'{:tt. 
2~ {~xad .matth~s. ttl any t:~iece of bud. lf's generk, 12 Q And .lvhd.Oonaid R(:~lHy didn't suhmil 
.23 Q ls the tnpo table ~>till in th<:.: offi.>x~ <l::.< 

1 
::l3 a:nything tt> the HOi\; correct? 

_;_{ <> of yesterday? 1 z 4 ;\. Cont't>t 

~ S ____ ·>----~,~~~------------- _ --------------- .................................... ..l ~ ~ . ~"~': ...... ~~'-~t:~ .. th~l::.~:~~~ .. ::~:~~:u~:l:()l:l(>--~,ci ~!1--~ l~}'~l:l~ .............. .! 
Dep!) lnternatil)n~l 
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:MklHtd Ann J)oinm Yohnn1c H- Mardlli, J015 
Th ;~l't:e{ie~-~:-~-~~~~-~~-~~:~::_(~~~~~ei~t•~r~ _ IAv ii~g 'fr)l&i:~~:-~-~illi. (!~·-,~~~l~_r:~~~, ~-~~~~' _ ~-~:_:~! __ --------------------------------- ., 

P$.g~ ti'4 

1 J\i•H:J> "'~~-rl'>.1 N-s<'~''S."-~1\;'· '!.-•'" ''~''b·· l·~l''' l-" ~ d·-l"'t 'l"""·~--~. ~.$.~_... ~-~·WJ"'t:. ~-.1'-~)..~~J ... ,, ,.,{$'..! }n.-..;o; :.. ,,( ...., .._ ., ~J. l. ~-.-:'>. 

2 21.-:f.c Bykowski's <kpnsitkm \\•ith me. 1 want to mah~ 
sure wh<lt -..ve didtnark, in fas;:t, W'HS \Vh<'!t shes 

-1: rderdrtg to here and ther(:'s no diM.:repancy. 

7 ton, is Vle can just have her refer to the actual 
a tnap. Th<:.~y have nu:rnb{~rs •Jtl them. 'Ute)- say 2 >)f 

s 4 sheets, 3 of 4 sheets, and this is l'<lge 76 of 
Hnok 115, so ifvou >v;:mt to refer tr; it that \Vav,,, . ' ~· ' ' ~ 

10 

:u I\·lRot GlJNN:El{.S()N': r guess -~)1_y qnesti6~), 'VltTUld 

12 be~. the~tl w~ ·Of tny req:Uest '\VOltld- be- if ·~\,·e~re goJt1g .tn 
refe:t t>:! them th~t w~rv. th;:tt.'s fine, hut J >vm.lld 

" ' . ' ~ 
J.3 

like the~>e m<lp~ to bes:.onK~ <Hl exhibit tlK.tL 
MS. HANKS; Vle s;;an do lltaL 

(Ik:poshion Exhihit 1 '"''as marked for 

~''cr.;--~ 1~?'6 : 
r· .. ,; - " , I 

identific<!tion.) ! 
'''''~
i 

uv )\~"' H. N~-""' .3 A~·-~~ ~. ,·~-~~ -~-l}~.t ~-IS'\..:,-;: 

4 Q Do ynu .t<:~~~aH fHXiting; these n1aps in the 
s binder prior w giving it to the Rose-ntmgs? 
£ A N~. 

7 Q ls it the n<.1nnal (:owse and practice for 
s thnse tr~aps to be .in the binder tha:Cs· titl~~ti~ 

1 
s:· "G~>v<:.:rning D>)CUtnents .fhr MacDonald HighJunds"? 

10 A Ye.s. 
n Q And what do fhosetmtpB t:ypk:a!ly entaLP 
1:<\ A w~ * fl:mtl nl$p of th~~ neighhodNJOd. 
n Q \Vho prepareB the g<N\:-ctning cklcunwnts 

, H hinder? 
! :t5 A hail depends (m who~s '''orklng that d~ly, 

1.6 l\-l'R. GUNNJLRSflN: S» th01t \Ve can reference ! 1.6 Cauld be me; cmdd lHWll been my p~s·tuer; <'.ouhi bave 
17 

21. 

the!"'. "!-···~ •""'k•' ~''t{' ttr't th•>'''"f "::>T~tl~' tl1e ~nm<? ,li,{ "-( ,li;"'"" ,,!-..... -~: ... ' .._., ... · .. -e-. . . . .[.."} .,\ .... .} _..__ . , .. ~ .( -~ .... :.,1 .... -~ (" . ' ~-

I'herc's no ·~ page number of page nurnbers 
i~n't rt"'t~,"~adl-v ·=1 ~·re'3t 'de1'ti~e-< i\"lr dncmne:t't~ ,.__ . ~-: ',;, • ..-~.(.~-.:. -·,; 0.. t:;::• . • .__ ....... ··~X-_}. .>;. .•· :'. • •. • }, ":•.,. 

but as bng as \Ve can identi.fy theB<:.~ a~ \~Xh.ibits and. 
h;;~ve tht'm ilwluded <t~; exhibit<>c I'rn fine, 

)\{8. HANKS: Sn what we ct::n !s -· and, 
frankly, l'n1nnt really g\Jing to talk about the 

H e:xhlhits tO\) much. ljust wanted tt) see \\ihy they 

! .l 7 been an assistant; cnuJd h~lY£ be~u ;~ n:tepiionht, 
j 18 Q Are they pn~p<tred on a easc~lYyNcase bm:;is, 
! :t£< or are there rnuttipk ones ynn ~~im take off th<:: 
j 2 o shelf'? 
l n A. Tbt'l"(~ ~t(~ muhlpk nnt:'s that:y-{)u can take 
! n off the !lb:dffor the govetuhlg dot.s. A~Hl tht:n \'\,'e 
1 ·" 3 tr:<-' tl) ~~~dati: them whenever \Ve can, ~ ~ .-.. .J t-~ 

i 2~ () Do vnu kn(lw ifth<:.: J:n·!gin;'li hinder that 1 
~ ~ y' ' ~ 

25 '''t't't<:.' iw:lu&·d P.nt I W'<nt tc< 'd<'nt<fv them a~ h·'-'st i 2~ h1V!? her>~ W% ow' that was prep·~r'"<4 that (hly ot 

----------~---: ... ~-------~-~----~:~_:_~ __ :_:~_:_~---------~:_: ______ _. __ ~--~~----·· ··' .· --. ---~-~~-;;;;=4~-5--1
1

. ____ : ______ :: _____ _. ______ : __ ~:----~-~-: ____ : ___ ~-----------·------~------------~---:~.:~ __ : __ :: _____ ~~-:;;~;~--i-77J .. i 
'\;} ._.. ' ' ... ' ' .. ' . 1 

I So the first p-agt~: ·\.vit11i:n this bind.{~f ···· 
3 it'K titled "Final fvhm, fvfacDonald Highknds Phmning . '. ..~ ..,, 
~ i\ ·t'"·'> 'l ii -·' u• ,., '!-,., \~'" "thl' ~h· ,,; ,._ ~~'<> "?·;n•vl·l ,~ ~-;< ., ,, ·''l' ~ _,-~ V"-~- ... '-·:-· _.(-~f\._ ..... :'l_. ~ .(_:t[,.. ~- V~.} J~.- ~--'""-~-)A< .P .. ·~_,:,~·.t_ '-·•~-'-< ·.d. :.-...).:...~Jo.l~, -'-~ 

5 .Lot Hi, Plann.ing Area 10, And it iB StK~d No.2 of 

I ~ 
~ 'll) 

l~l 
l1:'2 
' 

1 ., 
' 

lVl'S, RANKS; And then th~: 1wxt r>aQe ---· it's ~ ,_ 

titled~ :·~}'ln.al Jvia.p~ :~1-~=.cl)<:>nald J-Iighlc1.nds .Pl~ilHting 
Area Hl, A.KA 1he F<mthill~ at !'vtad);;:m;;dd Ranch, 
Lot H), Phmning i\.rea 10," iH!d it .iB Sheet 3 <.!f 4, 
<ln.d it .ha~~ the s~une d~tte ·a~ 10/6/03. 

And then the h.st ~heet, \Vhi.d1 rm not 
really con(:erned \Vith, bnt w·eH stiU mark it sin<:.e 
it goes >vh:h the rnaps. 

A. \VeH, l'm going to l<lSsunw Hmt the UQ(!k, 
:> bH~atlse l:h{~v'rec nmoff --·· '''~!n rm}·~h~se l 0 nr :w at . 
1 ~time to he runftfl\~~ (lft(~ IJftastmt the msl}>S in 
5 thet·e. 

7 
Q 
A 
Q 

Ok--·:n,c <:;;., \'fll''•'l ... , _.,. !:->;..-:~ )o..~v -'~- '-"·"-· 

And the updakd liOA fimm<.:i.aiS'. 
So 'Nhen the binder is nm on: 'Nhen you 
d ' l' ,. . "l(' -. '' !' ' 9 v~rere or errng ,J to . ..:~· ~ ~ita h:rne~ :tl \VO'U10 :ntn. 

~ :~ contain the maps? 
1 .>-1 A CoaT(~d. 
1., ., Q \Vhen you --- anybody ;'l.t J:<.-'iacDonald Realty 
'~ ~.: " wouJd. hand the hook to a :tK~-w homeowner, they would l ~-~, 
~ .1-'l add th~:: rn~rps in and .~ury upd;;:Jed 'budg~~t \:v!th ll()...-\; i~; 
~ 
~ lS: 

:1.7 Q How (1\x:s i\1mJ)q:wld H.ea.!ty or the employees 
:te T l - - "f' ' " ' i< ,- I) ' l ll" l ' ' l ' t.' "'1 ~-) 1d '['> l . k 'l ' . ..t.US l.S · · ~ ·tn~:;.~ ._tv1.~p .. ~ ~:ltaC. -~ i):n)~J(~ .n.:tg~ hanrts :ts t 1llt \.V{!fK · .o:r ;v~ at:~,.. oni-~J: · . '\;;~~~i ty -.T~J)"N ~ :~~tt \V~lC:ll 

1 
!9 Phmning /\rea JO, }\..KA the Foothills at \1acDc~nzld · 1.9 t.h(:y're putting a map in the bc;ok, it'B lht' most 

1 :~ o Ranch, L(;t 10, Planning /\rea l 0, '' and it's dated .2: o updated map fnr tb:~ ;~om:nm:n:ity'? 
! n l'v"llm~h 4, 2004, :=md it says Bonk 115, Page 76, 2l. A \Vdl, the nurps are Ina tile cihinN\ the 
! 2:~ t\JR Gtl.N'NFlRSON: And thos~~ will be---- <l:::~ nn~J maps, ~md then ynu c~n also puH fl: ufl ofihe 
j23 MS. HA.NKS: Exhibit 1. i 21 ln!:crm~t 
j44 1\{fC GUNNERSON: Exhibit 1, ok~y-_ j 2.,. Q \Vhen VDU sav "th(~ lntocrtKL" ·whe:te would 

!_:_: ____ ~--:~.:~--- -------------------- ......... ,.,,,, -------------------------------------------------·· •. ,. . ......... ·.· ·.- _! -~- ~---- ~,..,~ ~ l-: :(l-: { i~-})! ~~ i • ()-~i' -;:~:~--~ l~<l~ -~-:~-~:~:~~-----·---- ......... ' ......... -.. ·' 
J)qw lntHIHl.tkl!l>!l 

(7!!.2) JIMi·,~Ut! m- iMHl) 982-32~):91 Wl"''~·.dcposnten1~tit)lHit<:<om 
.·_,;; . ., • . l' '"I l '! '"" t"t nl.R{:~ -· '' A . .< ·' 
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9 

P"rJ"' 178 

A I V>'ould go hJ CI~dr County Asses!>m'. 
Q Then what d~::. yo11 pltt .in'? 
A .Put in the address and then (Hdf up the 

flmll map, 
Q When ymt s<:ty "the addr~{~{," whllt ad.drlO:s;:; 

do yon pnt in to pull. up the ftnaJ 111a_p? 
A \Vhat=e.,.,er •~ddre§.."l ofpr<~ped:y Yl)ll ne~>.d l:h&l: 

bO(lK nn·, 
Q NI)W, did vnn tell the Rosenberg;,; they ' .... ' ' ' .... .,. 

I '< t t '• . ~. ' ') 10 <.:ou.>u go to lim:t w~~)sn.:.~ l{l t;o mar; ,_ 

u A No. 
12 Q 1\fter t'>1r. .l'Ybkk's golf cm1:rse pcntion V/a$ 

13 rezoned, dld Maz:Dormld .Reall:v re<.:eive anv t1!1thlt(:d ,. ' 

1.4 f111al maps to insert in tl:H:.-: h:h1ders? 

Q And ho\V long is. fhe dtle dHi~vmce r~~dod? 
2 Hnw loag >lll3-S it ftn· the Rosenberw;? 
3 A 1 d,{m*t. n~nl<~mh<~r', H \1'0uld be in the 
4 em~tn~ct 

Q If daring that time t11e Itosi.mbcrgs looked 
f.i at the goveming d<lcunK~trts bimk:r that you or 
7 smJ:eone ;:.:t l\-laeDnnald Highlands ha.nciez! to them or 
a their agen.t and r~~vit::\:ved ·the d_es~gn guidelines and 
s saw sornethiug they didn't lih~, w't>B.t;~vcr that roight 

12 

13 

he~. con}d du~y hack. nut of the pu:n;ha~~e C(}_ntract at 
that tiJne'? 

A At the. due diligence: pl~riud, yes. 
Q And let'~ rm:k~c~ that even mor;:; spedfiz:. 

1.5 MR (;rU:NNKRSON~ Ohjectkn1: Fact<; not in x.s 
! l.6 evidence. 

lfthe Rosentx~rg~ h<~dJeamed that the !ot 
hnes for Lot 2, 594 Lainnnnt Place, had cha:nged 
dt~ring that dut~ diHgertee p.etiod~ they -c-ould have 

-s.:.1 b\l<;ked nut fJf HK~- ~ontract? i 1·~ 
, ! Final. l11aps "'<'ere created or :tlnaHzed after 
! 18 a.:-xn1ing approval, S(l I'H ot*~ct t.o forrn, l gm~ss 
'1« is what I'm trying to say, Thm1kynu .. ! 2; PY l'<.'fs u .. ,.~-L,-., 
: J:-:. l"t:~-"'- ~ -~-~-t~-'--"'·.t"ti.S! 

~ 21 c~ Do yo~u "\Vant xne to .n:~_pt~l1 th.e question? 
! n A 1 w~mt you tn reshrte it~ yeab. 
j ~ 2 f) t\.fte:t .. ~-~ at aJ:ty tin1)~ after the· golf course 

MR GlTNNERSON; Objection: FoatKb:tion; 
19 form, 

1f~-v i\'':0:. n: ,. N~'-" S' :0 .l ..... & ... ~ .. ~.&..:~ ... ,.t\.._,_ <' 

Q 

j 24. porti~.Jn th:a.t \-~las ~Qld t<} ~~·ir. .tv:1i:d~~-k \?lH:S. apptnved for 2':1 

12 E rezoning, did l\.·frd)onald Really ret:eive any ttpdated 2 s 

And it botl:K~red them:, l'Hadd that 
If thli.:y found that out and they didn't 

like that, c1:>utd the)' hav1~ badtlO:d out of the 
t(JniXllC.t during the due dlligem:::e? 

A l believe s~)~ but l wmlld have to' n~~Hl the 
·~,,,,,,,,,,,,,,,,________________________________________________________________________________________________________________ ~~~~~~~~~~~~~~~~~~~~~~''''''"·---------------------------------

------------------- o•• • OOOOOOOOOOOOOOOOOooooooo-'~~~~~~'~''""""""""""""""""""""TTTTTTTOO • • • • • • • • • • • • • ~;~g~ --:-~.:

1 
1 

1 r•mn,;:? .... -~--· ~ .1 (":ontra~~t., 

. A I d1m't rememhel', 
Q Do you R~~~&U tellitlg tlw Ro~enbergs. t.h;:H 

the· :final.tnap t::ithz:r \.'Vas cl1a.nged or rnay·be in th(~ 

Q 
A 

Okav. So lh<'.~f(~ ~rc: .... •. 
l dun 't know ,--f!mf the thnHMlm~§ of th~ 

4. ~~l:>:ht.~-.&~;.t .~tat~. 

s process ofbdngdHt~lged ha&ed on the rezoning that 
'' \~"'" tl;Jnt'"''~(\ fn'=' l'.l·· h· Tvf,, l>'k's "-,,·,jf '~!''1lt'~'~ r __ 3-~!Y't~\ '.: <,(..>No-..;;~ ~"'·.;v·< ~- o. ;o.·_;_,.._ ,_~..__. ~· ~ ... ~~:t.-~'-- ... ~"'-· .;, '1.,.. ~· ·-, ...:'lo.-" .,t t~ "'-• /·"" 

Q Are there limitMinn~ in tXnJ:trads during 
I t '' ' - . ' d'' 5 t 1~rt ~ llt~ tiHigence pe.no ;' 

ltl 

1.1 

l::l 

13 

l<l 
1$ 

Hi 

lS 
19 

2·1 

22 

A. No, J didn't have very manv cmnrenmtionii 
~ .... 

~'>'Hb the Roscnh~r2s, 
'" Q ln your prior dept)&ition, you 

t~~stified ,~-· ~tnd. c-orn~G{ :n1e :~f JlnJ ·vvYnng ....... th;*t 
... ...,,~~,~ ""''": vr,q J",'="1'1d--~--..d- -~-1·1,.-) D.f,•;t'I"~he-r()":',;_ ":~'t; ~· t)~lv~..:<-)-' i~· \"·l-=t·'-::. 

o(} ..,o¢..,,__, .I ~·""" ... >-Ji,>;,., ...... ' l- ........ ' ...... "'-'• _( _.,_~ ~ t::·'' ~-~~: .., l -' . '\,:r,..._ .. _~ :. . ... ' ~ ..._. 

dnJin.g their due diligence .r~eriud ... ,.,. correct? ...... of 
t!K~ir pnrc:lwsi~ Cl)nlract? 

"" l don't remembc-t wlu1t l -s<1ld, hut tb~tt .. 

" ·' A l don't. bww '\'\,'h::~:t the Nlntnu:t iiays tmksii 
s lread it, l don't hav~~ it h1 fr~mt (!f me to read 
9 it. 

:to MJl, GUNNRRS(lN: Let her Hnish he,r 
11 

:12 

i 13 

iM 

qw.:.-:shon. 
< 

:BY 1\-IS. HANKS: 
Q 

il: 
would hav(~ b£\en gl.ven to them dndng their dt:w ! 1~ 
dHigMce. 1 d<ni!t t·emecmh~r if their reM estate ! 17 

agent t~l.tked H up or they pk:ked it ·Rp. ! 18 1\-'fR, GUNN.KRS()N: Objection: Foundation; 
fJ R.eg:ardles:s of"\vhn pick.ed it up~ \Vhat Js ~ 19 .f'o~111. 

the due dihge,ux~ period? l2o A l dmt~t !:mow wh~1t wm~ ht -Hl(~i'r tot~~~ 
A. It is n pcri1)d of time for· tlw buyer to !21 <;tmh'·a.d, if th~t·~~ wt~n.! terms in their o.:mtn~d 

i 
revi~-w (~V(~rything in that bo(~k~ the design. i :.:z beeau1>c Frn. not revln~'lng the contt·Mt 

~ \ 

glriddines bnok~ t<~lk to thek ag<~llt., or h.av(~ th.eh- 1 ::::'!, HY l\-18. HL\NKS~ ! :: ~~~?;.··=·= ... ev::·•gtheyeo• .. :·!l~~~=~~~~~~~";~~:~~j:~=~··~"'"gi 
.-:.-:~ .:. ~-:: .. L:. Dep!) Intett~;ltlon~l 

(702.) 386-9321 {W {800) 98~,32.!}~} I wv•··w.d~§wiuiernatlnmiL~~mr! 



SA_0051

' 
t\ikh!Sd Arm lhtl.nm Vohnn~ ll ~ l\·la~'dl 6, 2015 

The l"rt:derl.<-: :md B3:rbllt3: RoSi.'ltberg thing Tru!it vs, Bank <lf Amedeu, I\:tA., et :ll -- ----------·-.--------------. ---------- -. -----------------------------,----------- _________________________ ------------------------------------ -~;~g~·-;·e.2--r----· ........................ nn~~~~~~~~~~~~~~~~~~ --------------------~~~~~~~~~~~~~~~~- ........•...... p ~g~;--,~-84- --· 

A 
() 
" 

Correct 
i\.nd yon \V(mid h;:rve to revie<;,' the contract ,. 

A Co.rreet And the wn!rad w~ts not 
e 1\l~cnonatd Highlands UeaU:y (~{)n_tract. 

0 Okav. 
>, v 

,. 
;.> 

A H was a contract fnxrn a n:lli (~stale agent 
9 that repre~euted thNn. 

Q A.t1d w if there weren't ... k-t'i> asstune 
h.ypmhetlcaHy· there ·were 1m res:trktions: fi.w a 

l:l 1\~(t:SOH. \.vh.y nu~y C-t>u1d. back out during ·the :due 
dil:i.£ence. T.h.m that's <t ryeriod thev (:(?uld back ~~ .Y ~ 

out? 

1. conversation. kl:<.veen any of those penpk? 
2 A B~sk.ally, frmn wh2t l n:member~ is thci:r 
:> ageM was supposed to pkk tlp tim d~lc.umeilt$ smd ;idd 
4 her dfsdo~ures fo~· her ot't'ke also h) Ht~ft a:rld sH 
s with ttw R.ns~omhetgs and go over evet'ything, 

Q '-""'!)-~- .._,.:.~,..~-1' td· · ·1· * :t:...:..~ t~~>~~ ~ ... ~~ .:o·t:).~e ~~l::.:i· t'!·<:o~r--;~ .. ~ ..... ':'-"'\ ....... ~ . ' ). ~......... "-l;.};O. ... v co- . .._,;j:... .. ... .,.oe;.._.' .. ('<· -0:• 

1 V{<~re n~) convt~t~ations .. either hv vnu or on beb~tl'f of . ......... 

B l'v1ncDzmald .Realty, with mw of the Rm;enho::rgs ~hnut "' ' ' -~ ,' ' ·'•,• 

s Mr. ~vl"alek purcb.tsiug a portion of !lte golf COl.!rse? 
1.0 A 1 can't spi~ak i!w my partner, wlw is now 

de~~d~ hut I ''fall. Oll,·sHe '"''ath a Cl1~tome.r ""'hen the 
1z Rosen bergs, iil bigg.routl of tbe!n~ c;.~mt~ in <=tnrl 
u tHsba'ht~d tny offk~ !'WH~n~l tlmes~ !lJoklng for- me, 

Q hn jttst n:wking ;;ure I Ulltk~rst;md, though, 
that as far as you can remember, ynu il:u:llviduatly 

b." "" 'll'' l'-··r ,,.,..,,_,., •ll"'l. "l' · f'"''l""' :1."" ~.t, ,~ ·t1l., ,.'"'l""r·" ·~ r· ; ').'1"' \>' l. •~1 t»·~ ~:• ,·,•;;,~n~\'~l···:"' "'hn'l;' , ~-V ~~4.· ... ~ .-.V. ...~~/-....''No'.- .. <-~ V. "'-:> ... ~. A"'-A~ ,y;) t. -.. .o~:.\.l ., , ,, '\)'-'-.• V -~;._,.._ ~.n~ ._.._-~;._ .c .•- ~"I' ... t ·~'-~~ r,..__...._, .•. ""' !o • ...._ ·5.._' ..;-.)..._. ,._~ \. ·'!>. 

t :1.7 A \V~U, yon'r{~ asking n1e. to speenlde and l? 1\.-ir. lvhlek purdwsi~lg <t p•xtion >.>f il:w g<.~lf <Xn:u~e; 
! u: ~~ssnnw~ ~o l w~utd a~~ume, Yl~s. !:h\'>~' t~mtd huck Ollt a correct? 
i ~ "l ~in l~?S ~--~ .~ "-nt~'-R• ~ r' l ~.... .~·;I .t..~ ..... ~ l"~ .. :~I~l~>...... 19 1~ ~.-orrect"o( 

i 20 Q Sure. I l.mderstand. It's a h). '.Pofhetkal; zo Q l:-kl'<V,Jim V(~tmhk is yo~u· partner; corn~ci? 
i 
!~:l right. ;n Or was ynn.r partner? 
! n No-w·, '-'<'~ho did )·'Oltrepresent in the 1 n A \V!t:S my fl!~H.n~r, yes. 
l2 -~< h."'3_nt~~~,i}~ti<nl-bet\~·t-::~~n th~"'! R_<_~~~ntx~t-·gl")' pun::hase? \-'\lh5)n j ·13 {) Jle rnav have had conv{~rsa-t:ions'ir hut ~~s vnu 
!z •1 I savthe "Roseubergs,'' J rw~~an th(~ Rosenbl~nr Trust, · siJ here toda.v: von are 11ot aware of anv that h~ mav ' ... ,.· . '-"' j2~ ...... ,, ' .,. ~· 
;,., ~' k t·--s · ., "0 0 L · t. ·p· ',,, ·><s. l'.""'~ ~~~l'l'',/ . . "'" ptttC!tase G. Jj"!! j, "-·''· . ,c;ltrmon . .tace. "- '"v~ ~., 

L---------------------------------------------------------------------------------------------------------········· ........ --~ ............................................................................ ~ ..................................... J 
' ' ' j P·'g~ < l'f" ' Pa·'<' ·: "'i :. " . ' •·' i .. ~" . ',,,., i 

1 A l .A Cont~d. 
2 Q l:l:o:to9/ you indicated yn1111ad '~-ler:y Htt~e Q TJidy1JU talk.tu Jirn prior to his death as 
3 cnnver~adoll ·wid'! thi.~ R.nsenhergs. \~'h) did y·ml to \Vh·eth.er 'he did h.(rve any conven-)atkJn~: \~ifh the 

~ >'). '"' ""l'l)l·~ n·f' n ,, ·~(~!·{~ ...... ~!·'} ., s· '). l'',f" ~ ~ M-,):1 ~t";·'" k ·> t" •:-.w):-:{-.,v'if.-. 
-...':> ~·~ "'··\})$: -'-~--' vJ_ J\ . .})~ _;,._.n.'v ·{~~· '"·-~;. .l )'{~ ;~ -~)-e'iJ;- ... ~~· V' <~Jo.(},.'-:H~N~, 

-t R(l$(~nbergs'? 

s A N~,, 

6 who did yuu speak to? 
A l sp~kdtl fbxb~nt lJucc lJrhvlcc ou th<~ 

t)ilO~~ b{~fot{~ Hist~d llie pr!CltWrty. When I hswded 
s- ~ffTthe hooks aml distk,sun~s5.l <lon't "" tbert~ w.».s 

Q HlYvv >lhont Bm1k of A:medca? Did y(l'U have 
7 any cnnv~r:sat:ions with Bank l) f Amerka or its 
s a~e:nt ........ as- l1rnde~~st~u1d RE()·rnanaP,"t~:~:ne~nt \N~).s itS 

~~ ~ 

9 age:~nt fbr t)tu~_po~a;:s :i>f1is.tin.g thi~ _presperty ....... about 
1a a \\'iwh• grnnp of people, l don.~t know who they 
:n wer~. 

Q Do 'lOU recuH the sub~>tance of vom 
h ' ' ~ 

:11 

12 
co1wersat!nn '>'lith B>'lcrbi:;;ra dttd11g the r;ne <)f Nm ! 1:> 
H ::""~¥~-~ _t..,~~:l-:-~,-t,·~ '1-:t.~")xl 1; ;;;.·t·~(-~ ·t'l-.:~ ·n-.,· n.~ ... t~:~·h~ ') ~ 1.:4 .._. __ ......... -~ •~ t.•.,. . ..... ~ ,..._, '~ '- ... 1.::-(~ ·-· ~- - ~\\_. s-·).. ' k"' .... ~ -~ ·} . : -;_.,; 

.A Sh(~ c~tlled~ wantlug t(} buy Hw pnlpN'ty, i 15 

J.<> and I tn.l~ h10wJ didn't h~ve it listed yet ! :i~ 
1? And she k1~pt saylng~ 1'1 have a reat N<ta{e ' 1 "~ 
Hl agent,'' I .l.~ 
l ,, _, Aud 1 sald~ "Y!)t.t need t:o t~lk tn your n:al ! 1s 
20 ~sh~t(~ <~g~mt <md fun.'~ thmJl \Xmtm:t ~ts,'' i 20 

the· sale-. of the g(llf ~~O";Jrse. potti-o:n t~) -~lli\ :tvt~lek.? 
A l d1m~t believe SQ, 

Q 

tt1rm. 
Gn ah<:.~ad. 

A n tlever Qt":tnn~d l:O me, 
O't.> I> 'f., ·n· < "-H."<;;' 
.tTJ- .'f J:{~:s ... k-l.J.'~.\."~:t,_.._-y; 

I 
Q lfov·l <ibout: 1~;; thaJ th{; only s-u~bstance nf ~ 2.1 (~ I-Iovl a.bnut tl:t~- ch:~:nge in :;::on~ng? r~Hd .it 

n those nne or t.wo eonve:r~ill~ions? 1 ''2 ever occm· to vou \Vhether dm:t ne<:.~ded {(\ bi~ 
21 

l: .... - - ' ' 
:~3 A Yep, i .-:1 disdnsed to theRosenh.~rgs, the rezoning of the 
.-,,1 Q f-low about: On th1.') day that you handed ! 2-1 golf course'? 
2.s over HH~- books~ ·'-'v~~ts there ~tn:y· ~aibsta .. nti"-le l2.5 ~\. f\f{:'-'Cl"' occurred t:o n1~.,~ 

.............................................................................................................................. \.. ...................................................... ""'"""""""""""'" .................................... J 
lJepn lntenm:lkmaJ 

(702-) 38<.\-9321 N' {&M} 982-3299! WW'>~'.rl!lfmluten>atlm!&i.c<m! 
{ <.>) ~~-,~ .. " •·'-'" . 'l' "'" 0} L~:f:.c.:t._:'-~ .IJ.{}.£. ·~ )~ .... 
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Th~ l<':rederk and llarl~:ins :Ri)~enberg Hving 'frugt Y!i, Eank M Amerk!t, M.A., {~tal 
................................................................ ________________ , ____ ! ............................ ---------- ···········--~~~~~~~~" ----------------''"""" ............. . 

P~~ge ~ ~)4 P~)r> ·1 Ht1. 

1 l\ I don ~f k.rww wh~tt it WI)Uld r~(ruin~. 
2 had thdr ll'l-1-'n real estate agent 

1 MS. HANKS! So c<myou hand her 4. 
::l (l):ep<n>ition Exhibit 4 'NU.s marked fhr 

3 BY l\<IS, HANJ(S~ ~ l·.A ""'l·t·: -·d·l·o· n· ) - .>:.-)t:o.l .. ~~:~..h.. '··' 

Q ls it the,if reai estate agent that's .::: BY MS. HANKS~ 
s sugposed to d1sdose the ;>:oning changes? s Q This nwp that's <~- e-nlm't-:d ?tll)_ing map,. it's 

A \Vdl, their re~~l est~~te agi.~ut ls \:'nwking s m;:~.rked as: Exhibit 4. It was lo~ak.d in th:>:: binder 
f. ·l'. ~ ~ ~ ol'. ~ ~ k l "--· · ]'> · " ' '., !. ' ' d ~· 1 ~ 7 ·or t~t£Ul:, so .3. woth{~ nsS:Oumc .uey '<''iOlh{~ go ove.r 7 mar 1x \.mve"mmg ..iO~UElx:nt", <ln.~J n-s aenm lao,). 

a (~\-·cryt.MngwliHa Htcm, l d(~n't sH d<:.!\Yn \•<ltlt th~m m1 a Ac\:ording to llle ind<:.~x forth<:.~ hiw1er, it sa:,'s 
s thh. <§ "Section 3. Existing Zoning l\:fap m:u:l City of 

10 0_ Hut thi_s savsthe st~ller has b1owled>1e -· M: Hende_rson G<lnlimr Overlavt~·:b>J." And l only co!'lled ... .... ' ..;:~~ ..... ... :t ,,. ;.:· 

1J. ~\Jf\.\:hich the Seller has:ktHY-o>lle:·dge.~n ll the zoning s:nap bec~rust~ r1n not C(~nct~rnt:d. ab~]U{ the 
1.2 l)O y<JU h~i~/e an l~tnd(~:n:.tatH1ing of-~vh:eth(~t; 1.2 ga1nittg n.1~p .. , 
l3 the seller and/orthe selkr agent ha,<; a duty to 13 Do yo-u ktllwi <:.m fhilt rnap where MacDonald 
.l4. tH.s~~lo~e zo~uing- 9l.ith ~--~ Tn~ snrry:i .. zon~ng ·vlithin 14 }fjgJilan.tls .is lfJc~~ted? 
15 pmxirnity tQ the subj~d property'? 1.5 A Right hen!~ this gem:n.l ~rrea right h:~.n~~ 
i 1s A l\s l stated, l gave then~:~ z~ming map ~~nd H Hort.~~Jll Ridg{~ P~rkw~y. Stephani!), 
t 
~ ·17 a zon1ug dlsdosure w-hkh stat(~S if you lWN'I -- if 1 ·r Q Can yzn:tr Girde ili<H <:.m that t':"KhibH 80 we 
bJ you ''"'ant further infnrnm.thm nn thl~, to ~(lnla~t ttw 18 krt~>?-i where \ve're taiki_ng'? And do a big eno\tgh 
l~··t< (-"'"' .. 1 ~ '' ~~ ~ ,.,, ..tty 11f Henderson. 19 \:ircie to m~ tKk t.1~~ <'l.rea, 1t ynu c;)n_ H. 

I~~ Q N<l, no, no, I kw:n:v what yon did., I'm 1n .A Yout· twn ls no!: wrHing 't'(~ry welt 
~ *;_ asking what your understanding this provisinn 21 MR. Sl:lt<:VORSKl~ Here, -use .lnine, 
~ .. ,., ~··n>< 1-~~-, ,,01, .,,., ''h" .,,,.,~1 +')r· ;-~.,., ,,q.,, ~ ,,_.. uv ,.,.,,;: _ )!_~ _., 'l'C,' ~~:.r<>', 
!"'~·...: _ ... x.'"1 ~_, _ ... '(.~ ,,.,. . ~::· "·;),j~ :.... ... ~t:· <~6-;.;.'-~ .... ~. ·~1~-.;..:: s~·.!:.~~-!.. ~ ""'..:. u l. ~,& .. ~'!; • .au~~"Q:&."'\.~.'"' rn Is it ymrr u:.udetstanding that youjllSt l 23 Q You indicated earlier that ~-:hwDntwkl 
~ ~4 h.ave to disclose the :~ontng 111ap and sny ~ t~lf-y·ou j ~~4_ R.ealty \.vt~u.id get ·npdated final rnaps to inelud.e ·in 
~25 '"''<snt furt.!Kr !nfbrmatkm, ym1 C>:::n go tfd:he City nf ! 2~ this "Goveming Do.-;unmnh" binder. 

I
f~,,,,,,,,,,,,,,,,,,,,,,,,, ........ ~~~ .......................................................................................................................... f.; .. _;t,:;;; .... 1 .. ~1~~~--i,,----------------------------------------------------------.......................... ~....................................................... r~;:; .. 4~; .... r 

"' >; ~~..... ' ... ~ ; 

1 lkndersm1''? I 1 Did .!vfacDonald Highlm1ds ::oJ."<o receive ! 
l!..'>"O ('ln"l'-l:Xn::•n<::>t)""Jl r. '"-"' '"!l' "'!""'"''' l)•'t· I'•" , ...... ~~ .-:> 'l_l'_!d·"'''.,_ -d-· .,,,_)!1;.,,_, "~''P·~ i:n ;,,_,,:!'-'•'~''' ;tl ;j-,,~ t";l'·'~''l'!<') ]! _\._)'JL~:\., .. ~-~ ... ' .. ~·~-~'{t._:r~_,;l~ ... :~.l:'\., l"''q:~ 1 { __ .,., (.,<. -'- ..:~ .(..:t'"''-~-~ ~ _ -t.~ .q.... ~ .._ _ .;-(~-.,.. _._., •. ~-"~b ..;.J.A.W. •h ,.y .M~" \..0...,'-v -~- . ' .. o.:-... :t,__. __ ,_h.._..._l...._.,,)..; .,. 

' ' . . '\., ' ll' ~ l ., (' . -~ • . . <) gomg to o~)jtx::tt,~nt 11 ~a . s tor a. ega.> :> .A _.;Hl ym1 t·~st:~te h~e que~~1on, 
<> c~>ndusion. -~ Q Sure, IfJ tt~~aH <:Out~dly, your 

A f think I dld lll",·' i<Jh l(w the :'ldler well s testin>Gl1\" <vas thflt M.m:.:Dondd Re<tltV vvou1d: ~wt ,.,. 
·' 4 ~ ~ ~ 

G with the zoning and the otbc1· disdosu.rc~ an(ll t< fHJrn !in:te to tXtne 'Wmlld get updated flnat maps to 
7 thlnk itts ~lf' to dt{~ l:myer iftlH!Y wllnt fm-ther 'l !ncimle in these "Govetning D<:.~cunJcnts'' hinckrs'> 
~ bf(l~·m.atil}n to dtber find th;lt out theal:asdv~1>. lW g A J don't unde.rstatld what you mean by Yi·'e 

g they\,·e hired ~l.r£~11 estate agent to dn dmt i'ot· s would ~~get)' Nobody ddl"\'!)rerll:hosc to us. 
).l) the~~~. i 1n Q Ifthe final nw_p wa$ upd~lkd.!n <'l:ny -,v~ty, : 

HY 1\-'lS:, .HAN.KS:: ! lJ, h~>w \>l(mld t</l"aci:Jona!d Realtors: obtain it in order to I 
:t-.3 ·vou did in this C~lst~ that von 'think von d.id. \t,·en \vas ... ... - .... 

1._,;; t~>«_ 1 ,d··. l_ ~t·.l·\j" ''><t·q n-~' ·>l", 'Y>')~),t) <;· <)''"~·· •'~'<r~··~·~·t') ·y :=,(...,. ... h..... .,-'l:.w-....... vl :1-. _.., ... ~"--·v.\ -~" -~ :~e ~"-{1"·, ...... -... -''-·~· _. 

15 A CnrrN~t. 

Q 

16 

,J.,.,..;. ~ .. ~-"- h .. ~n ._,__bv h.::. ... {~-'-·· ..... _.,, ~.·, .,_,, p-.:1o·l'- 'o:. -~-- ~~".:-"'" 'l ~ ... , ~-~~l"t:.-~-·) 

! 13 MR, GtJNNlUtSON: Ol~k~:tkm: Asked a.nd 
jl<l 
l1s 
i :ts 
~ ... :r. 

~~~ 
~-1.9 
~ 
l2~) 
~ 

l21 

22 

Go atwa.d, 
A lki~m: the Jnt{~met:. l wo!lld have P~1nl ~et 

" ,_ 

nw a sinalh.~r· versi~~~, hecau!<e they c~me in shed£, 
\Vhcn tl:w Intem~t and th{~- (~tty (~f H~nd~Ys{m fl;t,d ~s 
'-Yebsite nn· the A~sessol"s Offk~~. ~ve ,~·<:.mld puU it 
ft~lm the Assessor's ()ffk,e lind print it out, 

<'• 
(.,! Okav, So vou. 'Ntmkl nrint it ont - . ' 

So wmdd the same be true f<::>l' thi.~ zoning 
ma_!JS? Ifth<:.: zonin>1,- was altered, <vnuld WlU also go 

~ . -~ ' ~. 

and print oil updated zoning rna:ps to ins<;rt into the 

D<:lH' InkriM:tilHlal 
(7~}2) ~~Si$~~U1.2 m (800) ~1H.2-32.~W ! \~'W\Y,dqHlhttem;~thmal.com 

'''''''~
~ 
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11 

20 

·t:: _,. 

_., 
' 

u 
' ., _._ .. :. 

16 

,, 
~-· 

o ~ J$~t:- i$ ~-4-~~ .J:.~~-ls:;ri;rig. ~n~~- :r~t_~ 

;;.u::cd.lf-:;:: .Rt::.<.~:;.d y-:Jt:t £~_:-_~:.d y(:,.ur:· f _;>,::r:$.1 ~~ ar:'.d t. f~:~ 

.h.. ..l"t; d~k'*"··.'t<<iS: ~:_«_( 1~<::>~ ',Y<--=-~~ ~-s.-er:~~~-~-

d~u)'·t ku~w b.~W' z:he wa~ d.«~:i:s:.;;.inq .:s.& -~ss~ 

;&, 

Q. 

.l\-, 

74 

t.h~t- ws, ~'1>-"<l.\l•i l'ak>~ t~ ~'~ ~-e iss ~e=e ~:f: t~,; 

s::t;t~~t~;t·;s;·s. prUbl~~ t:;b)},t ~e i~.id*"- t~S: l:$r.ni~~-~ 

t:~e l":"•~<l.lli\et.i-<' l:>s:'·~~lelt~~ tt::at: '<e.r.e tn~>i"le l:k<<>. 

ti<~U,:<H:<, ;md t~h.<>.t .._,.., <>U:$; w.<<:l.>~:$;-.,tau&h:•so c;t· ... <h«.t aa 

ill !:l<lant. .• 

C'llnc;.;_..;;;"!·."!)r.: ¥.•.i th t.h"5· d.i.l-7t· utl. :.:h.lf:: ~l:::~:op*~t.:'{,.. wou.1d 

t.h$.t. -~c._s i,.s ~1 .sl~o i.ncittd~ t-h.?.:t'?-

l. 

2 

:r'l 

' ., ·' . 

:~ , __ , 

::.1 

15 

2·0 

ASSOCIATES 
NEVADA. 

)!~~~~ 

1. s::m s. ~kJ.~~s ~.1.d- ·it iu<~ 1 <;.d{~ .s-o~1H~ 

I :.ilw"&yS'$ f~~ti~e-d «-~ -~ :t~·l:x>k~~l:' ~e~l-t::~~ :i-.~- -iS..$ i~ 

!>-::<<:: t>;, d:<> v,•i .. tt: tlle !>.<>'-"~"' ~l:::n<<>t.u:$;,;, .:i;l:s-o«1.f: M~d 

wh~. ~c-~n~ t~k~ ~ s..~·~:t:e:ity· ~~~ ).s .• ~(.~:n.,t ~:,-'!C.,N~itt'.~ i':-h.o:s..t. 

~:h.~ .s-s-11-~::.~ :.ii.~ go:tx;;.g t.-c 1(.;s.:~~ ~~ ~~~at:i..;;c-~ t~

tht( ~:t;::;:"'U;~t:.~~-;:s;l ~~:hl,l):'.,il~ il~ tl<;~ lt-o-~;..-'${'1:,. 

7(: 

tl<?-·9):.~t~-~) t, ir::~ th~s: p1·.:;.:l~f::.:::..::y• ~ ilo }''r:•'-:t t'~Cs.lJ. h~,o;'~i .. ng 

;,xny v:r.;::·;~~:o::~l co.nl.~u:t:d.ca.t:.:i.on~~ w·itJ:<. R:O)"'-~ns:. ~-t; ·H~nk o·f 

J.xe y<>u l'ef.s-=i.ng· t<> *i"'l>."'-.::1 :;· 

~t:L<._-:f.' ... "!'..t:~:l ~~-o~~..t.d h~:..:;;; hoc;:~~( <;~ne-- of t.h·~ 

~~~ 

~::_b:i¢b:~'»:-~ 

.s-.ali~,;~ -Ni HI t.:l:<e em<~'<>):>3:'i~t"' 1'"''"''>'1<>. 
~h.s t:-. 4"n & g~·t. ,,is.·"" 

~"3·. } to 76) 
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1.21 

in§~~;k.·f~i&'l".-ion ..:.·~-g&·S;·d·i~v~· ~h:.:~ ~:t.:·nir:'?f artil t~;;l;$.~:; ~-~· plan 

.j.nff:(t0&t'i.t">fi i~'!':Om th:>!- C~.ty )~<t ~~·nde~-~·:.}n: .. P1,>;.rir).i3:l~J 

~">.i.'~-f8 )~'(~ ~::h~~: ·tel> )~t it ~~--t~ th:~y S£-&.'1:-'~ ~-t ·t.¢ ::r~~ 

tlu~.~ i.t !::. S'5 t_'b_~ ~\~~t ~~-t::~t ;::.)")s:.:.in:~l -~1$.:d X ~d U;~~ 

h~~~~ i~ :ft,H;.i ;;,_rtt~·i~~~: ~¢~:.\~,$ .i.~f~~~t'lti~~ ( ~~(.1 

nOb-tidy t~ld. ~ ~h,.,jxt; ~<»~-~ ~~s ~ing· ~ ll.'l'i~,'h: · th.~ 

l<>~ .u=~ ®<>~--

u:~:;. ~:)~~nhfH~9 .- r.~f q~~-·~:Sti)':"((l: w0s- :rt>.a:.t ~-Y· 
X ~nd~;:.· "~t&J;.d yn(j_ :hav:'::: &n ~~r..tl«r~t).t i~:J.)~ .-

Xf ·you.r .s..=::.t-oKt,;.~-~l. w~.nt:s:· ~~u t.·::: ~~<td-.s.'i_:::~ t·.,~:-~~th·;?.::t· 

~:.h.'\...::.: ~-~_:sp( .• u·.;.~t-": ·t:..:{ ~;;h.._~ :c.~)JJ .. "'-:stl.'-~s-i~ %l;,~ c~:n do l.J:~&t.-, 

:~~:h:U:.• ~:t,·;)_t~t-~$1: y.-.)).1 -~)'ti:~Y r.J:bt_.:-).1;,-::. -e.;·u.'t~~:--~-:nt:.: iSJ_f.-.:~:$;.')1l.:&"!: iO~"t 

~ .. e-)~~}~dj_.ng t:C.:~ :so~1..tng :r.:r;~:.s~:er- pJ . .:u~:..~~ .. d .i.nf.:~~t:~:~ar.~,-o~ 

« .. Y.:.a:r..··~::- of. ~ny.-_;;:n,:~ ~-s~~~:;-:.i.-at~ .. :1 ~:.·U::;.h y-~,.c.;__t g:>:::t t)::~ th:~ 

C~. ty (}f :~f-en.,:' .. .:::.":l:"~.$,'.).rt ~H ~':il:"::n_is3:9_ -~;~-pRr.:'t;:r:t~":n:t·- l~0 ~lf:i(; 

tUJ."th.S:-X it).fQ::;llt~t i~.:sf( 

.:;. 

1-~-

' ·' 
-~ 

-t 

21. 

Jb Xt. ~*fS: t'.lt~s- ~i)ttfon~Q;.t;,i~ 

~'Q.O::~ th.lWi it ~·~q~ .. ~ it. W"~ s:>l.*tt~~:ti 't}~ 

F~'h:.~(<J:~.)" ;:!~'};(} ,. b·s:~t it:. dO~>'!:~ ~-t ~~}"-

W~lJ-.~- thJs.t .. ±~ ~~t;· :h~):cl' l ;t."<;:&~- j:t;_, 

r~- that: \.;;ha·t i-t &t-~i:_~:S·::-

124 

;-'$:~·ys ~~)~ t¢!> .,. ~ i ~ ra"S:. t-~~l tl~a t t.h~ t. l:s 

~~~).l~~~-t it- ~:A'.S~'~~ ~~~ t~ll:O. t~'h.&.t~ t.hJ.~ i~ tt:-~ m~~t; 

~:-e~)~t 3tl·~~d.rig a.'t''<i :t~a. ~~ int:~~~-~t:l<:-~... ~o:::~ :s-.:~~ 

"-'~"'i£1.-.d. it;' <>AA t<:<p *l~4 )'<:>>.>: <'·RJ<.1 <,S>X«> J> ""'"'''}' 
~'t(<n.~t .it ( tkd.s ~ -;s. t:~?.- ~o..~t ~~~t Z¢~i".t~S ~~~d 

lan:d_ ~&~ in.f~~l9~-e.i~ tl~at: ~~~)"Q. c.&.l~ g~~," 

·t~~r:!.·n.s- t-(> g~t t.h:~'-{t~~~h ·t-:.1-.).i& -#s (ft.'::i~;.~kl~~·' .ss 1. ::::~r~ 

».lld if y-.,:,:~ w~t~t '~-o -t~G.-d ~~OX''~-':::, l:;:>&v~· yz,u-s;· ~ ·~: t:.~').;:·n.ey 

:f•'::ll.:':, ~-9')~-~el~t t:h~t t~h~t i:;,: :hr ... v;· ~:.h~t:. );~~-d$ a:r.<d t.h-s.t 

is what :.s W-~.s l.;;:oki;:t~3 tor~ ~'):::•· T. t.b~~:tlk y(;.•u .. 

31 l21 to 124} 
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Q. 'J?h.i.~ :~ ~ *- 't.5:~-..te :::~_;:-.;.\.:~. ~l-:~·::t:~-~'-"=t ·\..X)P~:l of. :::;t::-P. 

r.;~~t:i;;~~ o~,~~~~ hy ,~ N~v<~d:a- ·u~;).-1 £·-~t.:~t<':! x.::J.~:\";:;.1.$(:*·::-

k .• 

C·:)Y~.;?.:Ct :in th9.:'t: tkd..S i-~ St.t:':'.'tir.~~ ~f,f}'(~t •:.h~t S.€S x~-::-:t.}_Y. 

~.r;~ .. :~~- .e:-:u.t:.ai.~"!;,- ~s(-:·rr:..: hn1d:~ ~-ii::· y~u.~ .L~ ·tha~ G~~~-;;·..;;;~.,:~t.? 

~ .. ~ "th.1:~ is- $.l.Jik•-~~o,~~~~i l>Y t:he ~--s-..ra~~ ~~~1-. 

l3$:>t.&~:f.) Divi.ziG.u,. sstJ. .it si:z a b~i·l~$;~Pl*t:~ th»t 

<::<:>>:,t'<:<C t.;• 

JC 

h-?.:q~ l':'l'f t:h~ !J'~):g-e ·• 

th&t"? 

A .• 

Q .. 

i)J~p:;.:·,;s_ i~-~~ J. '!:·~_g;x-r:d.i..f:-'.-g ::..:·:;-t"". l :i.:.::t~~g •::::~f t~hs-5 ~>~::·(~p~~)":·t~. i~$ 

0~7' a. $ea.~~~.,·~:f~ of J.o·:; l'i.ne~ ~~~:~·;:;..~di.C.g ch~ 

l\ .. 

Q. 

~ 4 oh~.&i.n ~xp~~~t-~ J.~.;;:g;;1.:.<-clil~~J th)o~:e-e i.~~-~e~ ~ ~~h:v.-~ :h~ · 
- ~ 

'} 
~ 

,. 
·' 

~--~-

'" ..... : 

3. 

.& .- ~%coxuz:* -S'$h* h«it <l¢·.tts- ~)~')tJ:d~ns »-:t'<rn~~. 

3S-,:,oc.t ~1:h.~ t~')l.:.t ,~-'IS· t~-:( go ~~~ t.b~~~ p~~:;.,l~-~ ih$} 

.::::nulod ln~v~ lQZ·~~d UF t:b~ l.Qt. :t.L<.(~:s *n-'~ t~'h~).y 

~~-u.l<.t .n>:-:o.·t:: h<'l-V<:~ :.:f.':.:.--:·":..~n,i «r.::,.-t.-h.i-~g: h~~:;se,))%~ it i~ ~."Ot. 

liM*~ -~:;; ~~¥ $00.< ll~·,,d .. {~ ~~w a~!$. :C::-~~t W(¢ ~o:~"' i'AA- tkk~ 

r.:·>=~lif.!i<>»"'>'' l::.itl <>,· "'~ sl>~ &i<l. <>bs<.>l~t:<:<l.y nol;l>:i.<.<;:J 

'C:'-Mi":. ~l}j_{t ~(i.':iU *'1l.o·ul:d 9"Z !f~t. ~ $:):S,t;'-t,-t.c;;:~~. ~i~~~tH~-~ .._ ..... 

:»;:mk ~t· ~~te->.~~~~a ~l~.<>~):l.-:.l :h~¥~ t:~·1:.d :t~~: i:f tt:.w* ~'&~ 

a lJ~~lll$!01r( ~hS?:\~~ ~ ~-~*~ toe· s:t-t «- ~l~.l~~~~Y-< 'b't.lt 

tll($z--s· ~~-~ (};h~·o'1:~~t~1:s-~- ~))> ~-~~~<B.o8.t.i~~ that ~-~~ 

"'"'~"''l: t:o (f«!t: " !1<"-=<~>~· =<l ~Mt =}~t.M,~<!< W<<~ 

¢l~~S1~U.. ~'t).s :t $!:~d.·d- ~(~for~-) ~.:-en h~);i.. ~~ ~-ml~ a 

.S~>~r-~~'e:l ~ -~-t .w.;s.~ ~~t d.is-CXJ."t.:r)~>:l:"~l.$: ~ 

Q. ~id yo'~~· :c~~l ~s..t.~t.:~ ~·~·-·snt 

i::t~pc<t:·t:~~.t- the v:~--~-~ ... .;.· '~~·~ t~ ~~;:.;r:} 

t.:...:-:: yo-u.? 
A, 

t-h.:~t W~¢~ ·::-,._:,:. YOU: )''.o-:H.~ ~);.t"<?.: t~':d .. _t:l:.n.£:. f:'l:\?.: :-"}h.a did :not 

s.)~.vl.S:~~ YC."-~ b-:~ f-'-:1}-t·.~_i:.n t:n( ~--:·x·~..._~-rt ~pirti~:n. ~:$ t..o ;:};c_-e-

1f;.;-t 1.1-.nf:~ ~:~.t.:~:--~'O:~xn.di~)'§ y-~,':.3::.~ 9-~l~·:r~e):-t.~,-~ :.+:.~$ th.?S:t 

co-rr-sct? 

:ss.~v~·s: t~-11 ~~o~le: t~ ~~~t.. a. ~~u:~1:~(' ~'f t~~ 

t><->::>);<<i<l't~· t:~>:>~\~<'l'<' y<:<« s,,_..., "' p:>:·s:<:tim:l.u:o>c<'>' t.l.tliS:< 

a~d ~h.~ :'t~n g-<$t fh~ td.t~'l .. ~~ :.<)~l}(~~~-t~ .~tt .. _ t~l'S.~- y~n-~ 

t-he· <Wct:t.x>>.<.<!:l ~:!: <:-,'he ~:,;:.,p.,>:t<,<, 'l?~S>X<s :l.<'i 

U>~C>l«t.o-.1~· u~ t.·"as®, 

W:<"'~ th" tl.l:::t« •=•:<>=~ u:<.a t:h:i.>l', t..h<»~' 

d:i ®) i:; di:H::tl'T-S$X: it ~ ...... ;:-.<,!~1;.$~ §..t;: ~"~~ »-<~t~ 

d_l.~¢~~e-~-:~)h:l.e- ~~:~:-:-~t_::.$~ it: M.l:i not. h~~ :$;'f:l:eo:.t·d~--d< 

«<> ssl>-~> <did ~~o:>l:<tS::s:<l.}' u,:,tldu~· w~'<t.t\9, 

(l)~l>>::•~i M= stxh:il:~cl.t: .:< ::r«<l':ks:<li,) 

.2~~ -s:h.~: ·.::.n.f".':1.:t.::d~:d a~ ~ pQ .. :rt:y to:> t~~-L~."S ::::.~:1.'->l'S~_~..i.t;;:<· ~ ~s 

<~» ;.•:.~·" ··.~:·:·'-'""' C·.• .• o, .. ,"C$:~~~~~~~~>~.-;·.:~ ... : ·;.·.-.·.-.w·~·•.:.•>">w::O•"•.C>:·." ,,w:·.-·.-v.;-; ·: •.. >;"··'-·: ··".-J. .·.~:· ...... ;&,.-. 

'I nc~> <':< ,.., {~ 
..... ~\;.}".,¢'$.{.,...>' 't 

.NEV~<;.DA 

382---501.5 

•1 "' tl >. 
3. 2. 0 .l 

.. 
~ 

,. 
' 

' ,. 
}. 
> 
} 
'~ 

·~ 
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liJ.::t>.- "~it::h ~:h~: ot:.h~ h.tlU~-~~ t;_'.i:l~- .~t1~~~=- I;-3.i.l'"~~en:t: 

hc·u.~<.:-~- we ~~~-·S*-~ t:o kil>:':-~ .:&(:-"A" p-~~yassi~ .. (-~ tln-~ 

p}70hl-~~(~ w~~ <tti.-.! w~ ~1-~Q d:i.;l t~-y:- t<> ~J..:_;..:t~ tl{<::~~t!- t~o 

~~:S" '$.~~ ~~i-t$· of t.~<'l: ·p}:¢1>l~~t&'S,... ~~1--tih t:J;.~~~l """"' '}('~u 

$~-~~ ~~eY-~- ~~$.:- ~ :t~t.t.«-~ wh.~.s W"S) -~l:'i*-~ t~ 3.~)~; 

t:h*~~ t6 .tl:_~ ~.;,\~~<.~- of ·t~;;.~ :·t-:l:<>:hl .. ~$ ( a:.s:;;.<t ss~ 

:b-&$=ic~.l-.1.y :r z:«~d~d t~- h~~~ he~- ~~«. it was~ ... 

w. --

~ 22 ~~$SC~--~~' };<h&S.~-, 

It :i.s- ~~,>t ~~~'.'::{~~=--~-· l:::::·:.n.~l.':'~)::::.t:?- ~ ·) ~ ..... ,~(l:"''\.,~.: ... -~-~"'!?..t' ·i:.v-ns 

2-3- A.. :.,rhat.. i.s ~-t= ~~ ~.(3t~~l.i.~iwJ".~ .to:o~ l~ ~~~ ~-1~~~i~··--~~~~c~': 

-~: ........ , .. , .. ,~ .... ,, ..... :::~~~'~'~'::~~: .. :.~~u~,~c-· ._b_.a_._~_. _:_lo_~---!-_"_""'_iv~c_· _"_kl_e_. ___ t _::: ........ ~--~ &., . '?~~~, 
Q. 

,,,,,..._..._..._..._..._..._..._..._..._..._..._..._..._..._..._..._..._..._......_..._..._..._..._..._..._..._ ... ~_.._ .. ~~'''''-·---~'---~--~''~ 

. ~-

ll 

' . -·- ~) 

1.1 

lJ.O 

".i!i)::..( .. 

'E!-e~~:~nh':'-~ )'l':l'::il.:~ d.,-::.;::l-~ t ~-=-:?-!·rr..~:<r.b:::::.o:::- :to~::<J!(:i_ns ~t:. 

l,;,<;>kiw.> . ._ ~Sill~ ~"-'>'"<>'~ Sll*u,;>~~ ~""~ .«t ~:;l:;o;:, l,;,e, 

k<at a I; """!>' "'-<>l:: ""' "''t mi:,>,,i t:b»-t; 1: ~»<.«<led l:"<:> t<>:,>,li': 

"'t U.<<S l.<>t; :b~4i$-'-'~"' l til d<l.' t h<W~ =3' itS"'"' t.M>x<:> 

~iS ~n)'"' f(r.¢~)l.®-:o-

VEG.ASs 

1·0 

1.1 

' ., 
~~· 

1? 

l.~ 

·}~. _._ .... 

A· l tMn.l!: tt. *'"' }<p>:"i.l i:b« l.H:h, 

l::lu\1: V~t= it w,.,;? l:5$ll>h,. i<J;.w>.l l:.l<e 1J t~., 

,·. n,, ' .. ·t<~> <;J. 
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Q. 

Q . 

. A .• 

Q. 

~fl~:l::.a~~l d<.O.-~ in.g ~:.~~~ 1n~:~(:;'Ct-.~:::;-.n':' 

134 

A-~ ~he ·w-:-s.!$ o~~t ~.th 1_~~ hy ~~~ l?)'=·~4 "Wk:,er:: 

t:.l><>t· ="'-"' in>'>~«etmG> til.<> l<l•'"''l. ~~d >l!»s> l..:>~lt:s::<-1 "'""' 

wG. >~1<.~ "~""" -l:';ell:.i».\1' >.<s lH>1<' ll~&>l.t;tf·ul tb:h~ ia, 

'fb.;.h&t a ~"'?Ud($X'flD: -~i~w-~ }""<:"~ .&~·f:; s.;:~ :t~.u:-ky t:o· ~"'.:-*. 

tb:ie l?~<'>:P•X"<Y.· "':<' <'l>>d., ¥m' a~ on th~ i>'th l>.-<>1~ 

W»-~ 'l:':l-s;at «~-,.-<><>>: :h·=, ~* ~i"f"'l< "'-=lif«, :tt :iss 

' . •. 

:l 

).'3_. 

-~ 

1 -~-__ .. ,_ .. 

l:> 
20 

2l 

t{tt<.'itt~xt'"f ~ho_~~t t-.'h:¢ p·.r-<:-e~x-ty- a~.d llo\'1?" m1:~-.~t't. "'il!5:

w:e~-~ t~ $lt-:::~: tb.i~ p;;·Cp~~"t-Y .. 

.».. 

J.t. i$ (':l- ~>0&\tt.tf~:.J. x:;x-op~s.-t:.y' 

!.t is::.. 'l:"t-~-~ • 

fu·. ~lal~~ w~-s -~h~.t:~:u.d:.t~:g to ..:1¢ -~d-- t~~t t:h~y h~.e: 

es~l<t h.i~ .':';. l"!i~-~ <~·f· ~~::: z~lf ~Qu~~:tS-~-~ ~::.td ~~~ lt«d-

S~(.'))_). ~~-e Rl5ty.i .. ng:· ;;.:~h~::: did ~-,..:,~t l1t~:t.'}_til:irt ~d;:: ~ 

~:U* ~ii-<.t <"l~>'t~ ~~nt.:J;_.¢n it:-~ 

4\l{..i d--~~\..1 '}•'t.JU t·;)J.k \.,:f :lh h~~J'.' -:.,{~(}'"t11CX·e 1: 

,&, l'.'<>ll., 19'h<>.t "'~ ;it(! 1;:; ~k<@ z«:id ssl<~ «'><R 

gct:)9' t,:¢' 10· b:.:s.<:).':_- t~ t~-*~ ~f"fi~~.. t.~ CU~t<:~ <:·~·~:t 

~·ftfe.r t.hl)) l'$S.$$s>~~:·t:it>n- ~(<_d. 'N".o'S ··\-.":>~i~d all t~lk -~-'t 

)>*'" <>f£ ;i<)<;l. 

~·~<>-..~ finL~he<..t t.he i.n_$J)~:;;::tJo:n :;-xr: d.id ~:h~ Sit<::·y :.~it.h 

yoH. t.h'Z'{n.tgb t~h~"! ·.i;:u-1p~ct.-l·~~~::.'· 

}>..,. 

t"ini:;sh~d ~t:~ :i;;u~p);eti~ Rn~i t-:h~m -~ ~1.'$-. ~en1: 

a~~--~~~ t-h-1<~- . ~t~.l:'~~').t; ~ 

t.:d.d y-tHA l":t;;<"l"~ ;;}X!Y ot..$~.0~ ··:':0!1..VeY."iS~t:j_.:c._'):_r;: .. ~ ·w.~ t~h h~~.l~ &t 

tt~~ l)J.. .. op~:t··t~' :i_\_t-cin.s. t;h.<..~ -.~_n.:sp-:::ct.i_,).·,.;-.t '( 

~~d ~-:::n~11: yo~.>. w·es.-.t. b·rxf:k to :fii.{'f .. ~-fti.;.~~? 

a±~~t~ 

t:'h&t. h~~ $;\(.1~t..- )~~ ~- ~:s:t~~~ :of; ~l,l. ~f t-h-& l~t-~~ 

&»d. ~e ~S.l,.~ ~tz~d $:.-;t"t>~ t . .'h$ lo.-t::=;:.. -&.l')>i .s1!-~ ~':C.-:).$.6. 

34 ~ Pa-g=g '\ ...... -. ~~;..,,. 
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1.37 

)$bt--s~e<i:- Mr ~ c~·!Sle'k ~ ~ P~-ec~ .. ~"'~~~t:his::..:g ~-~ 

.S;,:t :;,,., .. t,.ii """~c:tly. l:t; "'"' «zill. th«t. "'"iS.s', :s.t: 
~--.:.n.:t ;J~ t<c ~:.be- ~~r:r:~.c~ t:~:':.:(d%· ~ i. t: d:>:~$_t'l' t.~ ~n~:;..~~ 

M:r.: ~ ?.m,:'l~~ ~ S:- l.~..:d pi~~f.~ :hlt..t:i:uB· ~U.t ... 

$.tl..<:: ~"a~ t.-*-:l:l.f~);~- -~ h .. :~-~ -~'-,'ti.<l~:r.:..tl.d thk

¢0:~\tn_± t.:~~ ~ ... ~~.s a:~d.. ~'"~ w~'!r~ RO l-.ttc.ky t~.::.) h~ i ~- i. t; ~ 

~<1 **· :~11 ~~:t i~t-o h-~~· -of!ie:~ ~<t it: -~-a-~ ~o 

~-~~.i:':~ ·to..'t¢Y."~ ~" ~{)'n Dn.:~d.<l ~:xd. t.~ ~-t~.:nd by t:h~ 

1 . .-n;: t:-.h-e -~~tt:r:r~ ty ~z..:d t;h~y a~9.!' ~l~ r:l('.:h~ t~~~ 

)i!f;S:(; <.>l¥4 l<:<<l}' ~' h«d H<i:<> '>"-<):'j' V<:ll'}' l:;<ig' l<>~~ 

h{'::::t_l~~- -~'='-~d.·$~))~, ~~t ....... ~ry an.m" ~t:- ~~-s:- ~~i~~'"'}-s: wk;.~ 

~u.l~q~ *1:t<;w :b~i- t<::- :t.-«·i~e ·a~l· l<Y gat":« . ..;se thln.g_,, 

~D ~h~ ~))s::;,t. to h~~ ~"? ~ R} :r.::-" .9;.n.d ·5She ss~id 'S".N:( 

~~-e~.r<:bed. ·m_.t-.n :a l~.W} .. e~ ~~..:d sM :fo~.t.~d ~\~t &h:.~

¢~~1d ~'U~ in _,.:-*~Y- lt;;w· t.~-~f$;.-:_ .. ~u ~h~- p~t i~ 

t:ll,':.i~e l~~~ t~::-e~~ &.t"(d -t:h~y g:Y.'~Y\,..;o lik~ c:Y.& .. ~l ~$&d .s-n~ 

~l.i"t-~'-iS.~~~ t-h~ ~~'(·) ~ 'C,.«i,·~w-t. .antS ~~~t!. ~~ g'U} .. 

-c~~ ~nd s-<'li~~ ~b.st d-.. 1 . .-:l you. do- .. $he ~~~id .. t. d.:tlt $.t: 

l.~~S:&l.l?t( t:hss..t ia wlm.t. tb~ CC »· ~) f:: ;s·afd~ 

JS<> ~h* >'~<'<<" b&.f:3.$.¢&Uy l:.*1-U.n-g: \:>~ t,td.:;, 

~-:~~ a ~~tinity- ·tlu~.t h;$,d :i·~f:tt.~-i~ti'-ms;s~ tJ$S$.t. it 

l~d ~;:>:.tV~&~'.i-t-~~ ~nd. Y'.::(u c~)~,.:-... 1..<.~ ~~pe::..).d. o:u. wb.at. tl.:t¢'$ 

t<>l<l: yo»., $"t~ l:'<>l.~ ""' ,._,_l z.-~'"'"'»<!:m>s. Si''-"'-'>"'i» 

~cut: -l>i l<>t ,;.,£ ve<>t>l."'. ::!h.::. toh1 \:>>) ~'~>&t t:h* 

~"~Pl.~ ~~'tOS~ ~.tn.t~e i~. ~'"a-~ ....... ~h::-'-: ~~~ X:ilo1.<t:i~~St< '-~n 

~h$: t:~ ~i$~¢S a~~v~:r;;.s t~~ ~t:l.~~t f~~O-~- "t~~ ..- :Sbe 

-s-&i.-o:l. bo~:J:s ... -~f ·t..h~( ~'$:e 'Y..""-*-Y' o"('~~~:i,"'~d-,, ~-b.-~ 

<'l"«l® • t l>$>li~<> th~:r h<:<<.t l:>.<:>l' rmt: tl:>.e.<!l l-W t'o:~· 

~.1\os>l!' tl.l,tO&!l, .tt: i>'l :r-J.di;-;<>.1.0\'"'' M>;!<0.1l. i'-' ""t the 

~a~· = «l3·m.t; S)l~«li:;s> ~-.:!!; l:'<'>'W: \>'>IS! ).:l_.;ji;iU>$Si, 

:!"<:~>:l.l:l!l an. agent. :ft\1iS<>.l.£,, .1. lrnl:'& y<><x "-"'"''t: !>p<.<i!'<k 

l:.<<>.Gt .td.end, !Rb<>. wail go:l:n.-g: t:o cl .. ntl:'>:<d~H.,,~, an -:lt: 

u~ t!t> ~ll ·.,.zz· tl~e »~t>S->le i~ 'Eih.<S ~~\mit::}v.. it. W~$.< 

:::u,~:)l a m~<le>:t.'»l <'-<ll>l.~m-:&i-t:y, ll'¥ ll-<;;1-l.'Q-<>"'d w-M.< S·O 

l-s>~y, <>"-< li v,-;d "'<>.:o,-;s:o t!:>~>. ~t."-',-;<&t, h.<l: hjO<J: hiS> 

~th h-~<l-<>.·, 1;,~ <:<:<tl.d. "'~l.!<, :!:<<>. !lad MiS dl:'.\vin:g-

x-~ag~~- t}..~~ ~~Y ·Gt..--d<- ~~- h.~rl- t.h5S· S>t-h :h'-~lf::· ~d ~l$: 

h~~ thi~ :sx:·~S!.e-~)..t$ "..-i-Qw.,. .s.t'l~t ~b~- ~e::.~t: O:Q ~~d e-n., 
w~ "-'~:s:-9-S: t.~~~ s-s .. "'"~'-:~~ -'Y"~~"· :l~~g- t .. :iw.~ &:nfi ~ 

W~-lkM O'Ut :f ~~l~~- "Vf!:~)-.: ~ Ve::cy· goo-d .. 

Q_. 

in. tr.~.e C"l':(:r.~n.).t:.:.i:t-}(', .s_n .. '} ! t'!-nlJ.e~'iSt~).tH.i th~.t tt~:n::·.Ln~J 

r..:hat..: ~ y~itJ. !::~_id ·~,r,;l'l.&~ y1.:.-·u. ~-~ .. ~;;~l l l:t.e;~·t.· ~~}..-i·tJg ~n-d 

LAS \lEGAB 1 

1). 

:u; 
:'!.7 

3. 

1.1 

1.39 

t.b-~ .:.-.~--.)-r-:;m;,.ulity' {H:<:d ho~· 1>~~\..t:.':~(f:~,..G ·y•':{\.11::' hot~H~ i~;: a:t~-d 

~t.i on ::-:.:r._d $0 J>:_--:1:-t:·h, ~~~~&t ~-:lsiS: {-L~<l ~{($.\;t talk 

Th~ Z~:i'S.i~St ~tl.::.;:e·l-~-~'Kl't~¢ ~ ~Q ~ 

t~·;; y~:'u ~<'~C&'I.l ...... 

Th.~.t. -~~z: i~ t:b~~- CC" «- ~ ))l))'::i.l: ~ 

140 

,~, 'l'h.* CG. & R b>~"-'~ l'>~<- tbl> "":.' h-'<::1 J~l<>t 

-'!:<\~1< • ~l'>.<; g'<'l~«> """' t.hl~:~ ~<l. - ,. 

l:><><.>k, t~':>M:< Wl>;t'<<· 3,>1-d: r.ll->P.li> Kn"'t ;s!:to=il ~hs:< l,;e-ss.<:t

t~"&¢ !~i-~!:isit l.~l-d ~~et.l::r ~s we· h*-~e $!-'!->~ ·:a:.) 

OI•' 
{70''}). 
' ' "" 
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-----------------------------------------;·:~~:'"']""'""'"""'"""""""""" ___________________________________ _ 
~d.~ 

(;i)~NP.~~Jo;s{)~~; tr&~: $ t.:)t-':¢ t~ <Jt$~ ck 'l d:U.N~13.0$$fS t~ ~~~ ~~~ 1l~"~ J1:1:,!:l~_'i-.~;l.¢ ::>p~~l~'t-~it:i·~R 

~ ~-~ t:.::_i t~:~l-l '!..':.~~ ~~ ~:;~')k af }...m~~i-z.~ ~ ~ :£"s:$p"X~~~~t~t.:i-¥~~-

1.55 

::t~"::~~ nk yo~.\ ~ 

.$Q 3 .. t X ~v«n(~;:d tQ find· '~)j~ ~(~~at . . t:ho$-:;.: 

ce:~::-t~).i.n ~~=~:::-:::-'J"~·~nt=~ :s.:t'•~) I ~·o-..:L~:o~ :h.s.ve b-:i S.-~~t y::·u:::: 
laW)N$~~:., ~-J.~~ht..-)1 

~"' ~l<>u o...r:<m1):'l ~-.i:3.k ~:y ~-~~e-~: ~ y~n: )xarl.d. ~~k 

l.>;s.ul SS:Vk~'N-Rki l~.z~u.~~ h~ ~~:l>;,~·d ~~-~- t::n~~(j t.~ he 

'V".&t)&.t.~d o: ).~)::-~;;. ¢t-,~lt'l *~:.::~ ~r.'&-"9Xt:U"ki.'l~-~--e t!~>:'::~tN~·s::t:;.j .. ~$-" 

3: d;;.)r;, ~ t~ b.~"~ wb_o,j" ~ ... C}U.. ~('}cld. RS!-k.~ b-ut th*:s;-~ a'$~

~~~:-~e'lx{:l j;:(e<>~}l:~. lN.'>':l- <:O<ll..d ~$~: .• 

o.. 

'E'h«\: ~";;":.~: t:h1;;-: p~rs.·._po~:~ ·of. 'l:he:· ~u~:::~t-i·or~ .. 

I:t :r:::•"IJ c::.t·D.:1. ·s{-= t·~~ P~-~Q;,9F."~J1h 

ff)JP.'tb-1;;-::"S..· !S & ~ ).~;;--..h'~-9~-<~Ph ~s ~t ~.t::;~·s:; .• ·tJo_s.·Hcha~-1 1.~¢-l:t'·~n.. 

~ ..... n,~ws::. ... t.l::..~~:; t:h~~ -~:dj#C!;;".:nt: M«:1Gk 3>;,-o.p*;:t.):·· Jot 

1 iti-~s w•:::!.~-~ ,::_it.l'HH.~ th~n ~'So-:S yr~s-~n.t.ed t.o ~~ J.aJs:1.t: .. :~ f t· 

~{nd h.:Hl. .:b~~::n :tun~nd<":~~~ i.z~ ~:-:1·s.<.~-~l i! .,v&y t~~ t:~at.i:~ ia11y' 

~:::.-.t:f*)~t. th·;: "-~*J..t::* ·~-t tJ~~ ~t,bj-~:ct: k<top~·H~t:}~ OY. ~-t.s-

~ 'l . 

I 

1. 

l·l. 

l;,1t:h:-;-~<- :t;h.<:)~~ '(1;'~~-~t: ~-$~)-;:;: pr)-::-~~~:.)t:~:;.d t~~ ·i.{lt)._int1ff. 

WhO- prt:"-:-$~::n:i~~d t.l';b'J·a.~~ 1.-')t: lin.~:s tt.> Yl')s;,? 

-%Si~*~~~t .. ~h~- ~h<:r~~ p·lot.. 1-tu::o-~~~- t: ~~1*-~:~~~ &~~.:.t 

$.n h: .. ~::r: .r,:Q:»:Y"'~~~Jo);tio:~~ ~b . .;s:- :~l~'\~r' talk~d ~1-~~-t: 

~:rtld .. u~- h~~.d.:ssss ~~~>J~¢ -~'i tl' ~~* ts~l~~: -pY.1:":o-:f(el~t.-:·.t. 

Bl::\<l abss~:lt•l!Sl::S.¥ )>;;;.{l>.< &.l:.><lnt. it; ~"'"'~"'e ~h<'> """"' ~~ .. 

CSR .ASSOCIATES 
LAS VEGAS , .NE"VJsD .. <\ 

l'X\.''Cp~;.:r~.J.~ '\V&~;:_, Nhei·-~ ::=sh.;;: ~:zl.d .yoU ~.11 C•t t...hes;,:* 

""-or~d~·r-f:Jl ·thing$ ~(~)~':·t.rt ~:il:l;;l.t. ~r~,~--::~ (::~tnl.d S1;;~-:;. a~~d 

;;<~>:>p~~~t: i_)~,'~ ·. 

D.i<1 «ss1.··o·r.:-~ l'K<"-ss-~n.t to v~>-:.} .!-.~~t. .l:~L!.~'-"!-$.~.~ 

sp.~c~(i.'i:c :h~:a~ J ~---~·H:~$5.,. nat:· ~l~1·) $.S!:~~artj?tic.n ):::<~~ ~~--<>t 

t:h~ q)le~.t:i·::::n· .. 

·rBE WX~i'Nt::SS ;. 

·~_h-el:'.:~, ~·i~H:~n ·f'f":o''5J a~·ro: 1.-:.:c~ :tk.ir~~f -«b,.~~ta: ~~ <='t: 1 in~s- "-'l'e-r~ 

ot.h-c;:::t:: .th«r~ t-.·l~:c)-t: ~().~ -~;: .. x-e~~J:~t~~d. an($ ~- (~~:; ·«$}kiS::l$1: 

~~$-~ ... ~e tlt-ef.(~ ~...-:t t~Ji n:;s .. "':, zo l -.~~~J -~ t. :p't;.ll.- tn~;;t.:l t':f: ~Xt{,i 

<l :r:;_k, -~':C)~~ , 

39 153 to ~56) 

382'-5015 
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l.S·? 

h~~·11ev~ ., ·t~-nd .yo·l~ ·~x~~.}~b'J. ·aS,'k: :E~~~"t·· &bi.~ut i-t:_, th .... ~~ . .-* 
:i~ a l:d.~·~:;-l~~~- ":·h«·t: :..~~ h~~)d.ed· t:l';,~1: ifi:.il-\;.K'ied- ~;1),.~: 

\\'~~-~-(.5; ~(:t"ti-t'"!!.l.ly 9.. t~t~.'t'·t ~i" t.h.;;;· o: & ,R<:~;;. 

~Y *"~. au~x..-~~.;-~so.N ~ 

Q. 

.'1-. 

in 

158 

., 
N 

'3· 

11 

).2 

'. ·•,-,,:., 

20 

' ·' 

., 
.-::>. 

:l 0 

1. )_ 

1'., ~· 

, . 
• _._.,!>. 

' ,, .• .• > 

l!i 

CBR A...SSOC1A'l'ES 

~·ou.t;. :tiU$~il>l:'t -~-~lJ._.,~x-,g h:iZ. p-;:;·Q":p~~·-ty f:o~ h.t~-;o

<.."t~-~~l~t'<:.$:~d.n.~ t..h;s.:t; h.~ ··"'~~uld ~~:~:i.bl)\" ~ell t)i« 

thj.~ t.,h1.:rQ. pi~--=r;:S'$; tU:&t- is '):;,;»~--t: ~-~-~~f-<S~"i.. 

o~ w:t£Q ~~~s th:-:-d:: ·tn~t ~~as th*- f:ti*-~:Xi l:h<:l-t 

~~·.a:::" t:alkS.:i!)' to " ... 
}...... ~· v-i~;~:~.:~d-_. 

ei)f."..:V~~-BRt;i.z~n ~-?·ith t-1~l¢k: kt~C'~.:\.lS-e :M&1{j}:; \'..~~-.$ 

l$.._:.::t'1::s.·~~t.~d i.:r.. "~~>$11l:S h:.l'm ;;;;.-~: ~n ~$:;;;~~t o:<- -~Ob 

trJ.a.::lh':H:l.d J~pp-rt)S:..'.:~-h~d M&l~:X. ~)1-:-c•u.t. -~>~}:t-:!:n~ t.:·h.(;' 

p~--c.~p*;,(·t,:y:? 

l.H.,"-~:t~~-g" & ~t:.l:~h~:~dl~~" ~t"l:nv~x~~~-ic·.u .... »n·¢.~ ~~1.-e'k: ......-.::s.s 

t~ll<.in:e> ~><>"-t l<"'';;s:l.hl-? ::;,;,U.l.ng ~i~ l=<L 

,., ..,. '. :u . ..;-

·~t~~ ~ 

O:r:. X\h,~-n~--r~:: ~.?.- -~ -~ .a.o":":t:·•,),f>J.l }~, I C<.J:~~ld ~3-».V:c':-

}?i~k{':!r;l « lot. C·t :p-..~+)."!i.~p-:·~~-.Ph:-1 ~~.::-c.s.u . .::;~ & lot ot 
r:··~-~,;-:.g· .. ra:phs- m~~k-.;.:~ t}:.i& ~t&t::¢~~t::\t. ... ... ~s~:~rfk% that., 

l t.:t:.it'(.t..': -...'fh.~.t. I <nl"' ~3~~;. $}}3 to d.~'::< i:~ X 

:nc.:~::-1_.c~,-j_ t·h&t' Sf$"S;;:t*x:~~ll:t :SP~Q.kir--(~L t.h~~ ~;l.a.im~ 

«g~in~t.. ~~jr' c l..i-~nt·~ s..:t-~: ~-H~if:F~.'ll.y· th .. .:. S&~~ 

b~t~·'i?:~:·n. t:hJ~; or:i.gi.;;i:al o..--n~pl::~int. ~~nd. t.h~ ;>.ms-::;.:~df!.d. 
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DISTRICT COURT 
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21 company; THE FOOTHILLS PARTNERS, 
a Nevada limited partnership; DOES I 
through X, inclusive; ROE 22 CORPORATIONS I through X, inclusive, 

23 

24 

Defendants. 

Case No.: A-13-689113-C 
Dept. No.: I 

REPLY IN SUPPORT OF MOTION 
FOR ATTORNEY'S FEES AND COSTS 

Hearing date: October 12, 2015 
Hearing time: In Chambers 

25 L 

26 INTRODUCTION 

27 Plaintiff opposes the instant motion because, in addition to losing each of the claims it 

28 brought against the Moving Defendants, it understandably does not want to have to pay their 
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1 fees and costs. Nonetheless, its arguments for avoiding its obligation to pay are incorrect as a 

2 matter of Nevada law. 

3 First, Plaintiff argues that none of the Moving Defendants can recover under the fees 

4 and costs provision of the original Purchase Agreement because they were neither buyers nor 

5 sellers of the subject property. This argument overlooks, though, the fact that Moving 

6 Defendants MacDonald Highlands Realty and Michael Doiron were the appointed agents for 

7 the seller in that transaction and were so listed in the Purchase Agreement and the 

8 Addendum. Plaintiff is not alleging that any of the Moving Defendants acted outside the 

9 scope of their agency in this case, and in fact Plaintiff sued MacDonald and Doiron expressly 

10 due to their role as agents in the sale of the subject property. That places them squarely 

~ 11 within the definition of "parties" as it appears defined in the Purchase Agreement. 
....:l 

12 Additionally, given the language of paragraph 26 of the Purchase Agreement, which 

provided that "[ s ]hould any party hereto retain counsel for the purpose of initiating litigation 

to enforce or prevent the breach of any provision hereof, or for any other judicial remedy, 

then the prevailing party shall be entitled to be reimbursed ... " See Exhibit B to the Motion at 

~ 26~ The language simply provided that a "party hereto [the Purchase Agreement]" must 

17 bring an action for any judicial remedy, and that the prevailing party in that action would 

18 receive its fees and costs. That is exactly what has happened here. Accordingly, by the 

19 terms of the Purchase Agreement itself, Moving Defendants are entitled to an award of fees 

20 and costs. 

21 Plaintiff makes a similar argument regarding the Addendum, arguing that because the 

22 Buyer and Seller are defined as "Parties," the attorney fee provision in that documents must 

23 be limited to the Buyer and Seller as named in the contract. As before, this argument 

24 overlooks the fact that Moving Defendants MacDonald and Doiron were serving as the 

25 designated agents of the seller in this transaction. Plaintiff also argues that the attorney fees 

26 provision of the Addendum, paragraph 4 7, is far too narrow to support an award. Plaintiffs 

27 reading, however, omits some crucial terms of the Addendum that enlighten the Court as to 

28 the breadth of actions covered by that provision and also provides some helpful guidance as 

Page 2 of 14 
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1 to what the word "Party" means in context on the Addendum. 

2 Even in the event that this Court is not inclined to interpret the subject contracts in this 

3 straightforward fashion, Plaintiff is incorrect that Doiron and MacDonald were not intended 

4 third-party beneficiaries of the Purchase Agreement and Addendum. In truth, that is exactly 

5 what they were: the parties' agents received substantial compensation for their participation 

6 in the underlying real estate transaction. The agents are accordingly entitled to rely on and 

7 enforce the terms of the agreement. See,~ Radar Co. v. Stone, 223 Cal. Rptr. 806, 817 

8 (Cal. App. 1986) (holding that a lease evidencing intent of parties to pay broker's 

9 commission could be enforced by the broker as a third-party beneficiary), Olson v. Iacometti, 

10 533 P.2d 1360, 1364 (Nev. 1975) (holding that a third party must show some intent in the 

~ 11 contract to benefit him or her), and McMillan v. Torre, 445 P.2d 160, 161, (Nev. 1968) 
~ -~~ ~ ~ 12 (holding that a general promise to pay debts of a corporation could be enforced by an 
~ ;l: OW> 

t;~ ... ~~15 13 employee, who had not been paid his salary, as a third-party beneficiary). 
r:-'0-.000Nu 
~ u>_.2 ojO • 

~~alt:-g 14 With regard to the offers of judgment, Plaintiff argues that the first two are ou ;:l 15 ~ &1.~ ::r: 0 z "'"' o.; 

<>'13] ~ ~;] 15 extinguished, but does not explain why continued good faith attempts by Moving Defendants 
r:/) ::: ~ ~@) 
~OCZJ:>"'u 

O
z;; ~is:Q' 16 to settle should be held against Moving Defendants in their fees and costs motion. Regardless 

0 ....:1M 
.....,00 ~ 

~~M ~ 17 which offer of judgment the court chooses to consider, though, the fact that an offer of 

~ 18 judgment "was offered before the bulk of deposition discovery had been completed" is not a 

19 reason to reject it as unreasonable. 1 Nor can a $25,000 offer of judgment be considered 

20 objectively unreasonable when, in fact, the party that offered to have judgment taken against 

21 it was completely cleared on all claims when the Court granted a motion for summary 

22 judgment. 

23 This Court has several options to choose from when granting fees and costs to Moving 

24 Defendants. Regardless of the exact method that the Court uses to evaluate the motion, the 

25 inescapable facts are that (1) Plaintiff brought claims relating to the contract against Moving 

26 

27 
1 Nor, as discussed infra, is that statement strictly true. A substantial amount of discovery was 

28 completed in this case, particularly prior to the third offer of judgment. 

Page 3 of 14 
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1 Defendants; (2) there are at least two contracts that appear to provide for fees and costs; (3) 

2 there exists at least one valid offer of judgment that, if Plaintiff had taken it, would have put 

3 Plaintiff in a better position than it finds itself today. Because those facts cannot reasonably 

4 be disputed, Moving Defendants respectfully request that the Court grant the instant motion 

5 for fees and costs in its entirety, along with an award of post-judgment interest. 

6 

7 

II. 

ARGUMENT 

8 A. 

9 

MacDonald and Doiron, as agents for the seller in the Purchase Agreement and 
the Addendum, are parties entitled to rely upon the fee and costs provision in the 
contracts that Plaintiff used as the basis of its claims against them. 

10 Plaintiff offers as its first argument the point that the fees and costs provisions of the 

11 Purchase Agreement and the Addendum do not allow for recovery by Moving Defendants. 

12 This contention is based on a number of assumptions by Plaintiff that would require this 

Court to read far more into the language of the contract than is actually present. As noted 

before, "[t]he court can properly interpret a contract only as the parties make it, and cannot 

substitute words for those used by them." Reno Club v. Young Inv. Co., 182 P .2d 1011, 

1017 (Nev. 1947). 

Plaintiff asserts that none of the Moving Defendants were parties to the Purchase 

18 Agreement and therefore cannot recover fees. Even assuming that MacDonald and Doiron, 

19 as agents for the seller, were not parties to the Purchase Agreement, Plaintiff's argument still 

20 does not follow the language of the contract. A strict reading of the Purchase Agreement 

21 reveals Plaintiff's error. Paragraph 26 states that "[s]should any party hereto retain counsel 

22 for the purpose of initiating litigation to enforce or prevent the breach of any provision 

23 hereof, or for any judicial remedy, then the prevailing party shall be entitled to be 

24 reimbursed by the losing party for all expenses and costs incurred thereby." See Exhibit B to 

25 Motion at~ 26. 

26 Here, Plaintiff (a party to the Purchase Agreement) brought an action against the 

27 Moving Defendants for "any judicial remedy" and lost when Moving Defendants brought 

28 and won their motion for summary judgment, extinguishing all of Plaintiff's claims against 

Page 4 of 14 
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1 them. The provision states that the prevailing party in that litigation should be awarded 

2 attorney fees and costs. This is the specific language that Plaintiff reviewed and agreed to in 

3 purchasing the subject property, and it squarely supports the motion, not Plaintiffs 

4 arguments2 

5 However, even that analysis makes the questionable assumption that MacDonald and 

6 Doiron would not be considered parties under the terms of the Purchase Agreement. While 

7 the term "party" is not clearly defined in the Agreement, it is unquestionable that Doiron and 

8 her employer, MacDonald Highlands Realty, were named in the contract as agents of the 

9 seller. See Exhibit B to Motion at BANA 11. In Nevada, "[ a]n agency relationship results 

10 when one person possesses the contractual right to control another's manner of performing 

::S 11 the duties for which he or she was hired." Catholic Diocese, Green Bay v. John Doe 119, 
....:l ...... 
~~ ~ ~ 12 349 P.3d 518, 522 (Nev. 2015), reh'g denied (July 23, 2015). "An agent or apparent agent 
-<] $~ 
::r: a ..... ...... rr, s 13 holds a power to alter the legal relations between the principal and third persons and between 
E-<o...o~N'8 'rll o -o · ~ <1)- '""'t- c.f:l 

§;~]';;'~ 14 the principal and himself." RESTATEMENT (SECOND) OF AGENCY§ 12 (1958). For the 
U 

;::! "E OJ "'.g. ::c: OJ z .... o.; 

cld]~ ~;] 15 purpose of that Purchase Agreement, then, the parties recognized that Doiron and 
crJ ::: g) i'Fo @) 
~oCJ:l>"'u 

OZ~ ~i:l:.;c 16 MacDonald were the appointed agents for the seller, and acted on the seller's behalf. 
0 .....lM ....,00 ,....., 
~M N 

A.. o 17 Therefore, in the truest sense of the term, the seller's agents were parties to the Purchase 
~ t:-
>'<-< 18 Agreement in that they acted on behalf of the seller in that transaction. 

19 What's more, Plaintiff took advantage of that fact to assert her claims against Doiron, 

20 MacDonald, and their principal in the various claims of her complaint, and should therefore 

21 be estopped from arguing that there is no agency relationship. See,~' Kitty-Anne Music 

22 Co. v. Swan, 4 Cal. Rptr. 3d 796, 800 (Cal. App. 2003) ("Judicial estoppel applies where a 

23 party takes inconsistent positions that affect the orderly administration of justice."); and 

24 

25 
2 When considering a statutory award of attorney fees, the Nevada Supreme Court has shown a 
marked willingness to liberally interpret the idea of a "prevailing party" in order to ensure that the 

26 spirit of the statute was preserved. See~. Valley Elec. Ass'n v. Overfield,106 P.3d 1198, 1200 
(Nev. 2005). There is no compelling reason why the Court here should not reach a similar 

27 conclusion where a contract provision is in dispute. 

28 

Page 5 of 14 
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..... 

1 Mainor v. Nault, 101 P.3d 308, 318 (Nev. 2004) (holding that judicial estoppel "should be 

2 cautiously applied only when a party's inconsistent position [arises] from intentional 

3 wrongdoing or an attempt to obtain an unfair advantage" (internal quotes omitted)). Both the 

4 agency relationship itself and Plaintiff's own characterization of the relationship in this 

5 action preclude the argument that Doiron and MacDonald should not be allowed to recover 

6 fees and costs under Paragraph 26 of the Purchase Agreement. 

7 
B. Even if Doiron and MacDonald are not considered parties under the Purchase 

8 Agreement and Addendum, they should be considered third-party beneficiaries 
to those agreements because they were intended to receive a benefit from those 

9 agreements as agents for the seller. 

10 To obtain status as a third party beneficiary, "there must clearly appear a promissory 

11 intent to benefit the third party (Olson v. Iacometti, 91 Nev. 241, 533 P.2d 1360 (1975)), and 

~~ ~ ~ 12 ultimately it must be shown that the third party's reliance thereon is foreseeable (Lear v. 
-< ~ OWl 

~~ .... ~~§ 13 Bishop, 86 Nev. 709, 476 P.2d 18 (1970))." Lipshie v. Tracy Inv. Co., 93 Nev. 370, 379, 566 
'~ 8~8 ~ jooooooo(Q.)_,_v Cl.l 

O~~-gc1:l 14 P.2d 819, 824-25 (1977). "An intended third-party beneficiary must show that the parties to 
U 

;:l "E ~ t;l.g, 
::t: oZj:.r.., o; 

08]~ ii;] 15 the contract clearly intended to benefit him." Robert Dillon Framing, Inc. v. Canyon Villas 
r:/J ~ t ~@ 
~OCZJ>"'o 

OZ~ ~;2:.\2' 16 Apartment Corp., No. 55897,2013 WL 3984885, at *1 (Nev. Apr. 17, 2013); see also 
0 ,_:)<•') 

,_, 00 .--, 

~~("') ~ 17 McMillan, supra, 445 P.2d at 161 (widening the idea of an "intended" beneficiary by holding 

~ 18 that a genera promise to pay the debts of a corporation could be enforced by an employee, 

19 who had not been paid his salary, as a third-party beneficiary). Though Nevada has yet to 

20 expressly hold that a real estate agent or broker is a third-party beneficiary of a real estate 

21 contract, California law suggests that this should be the case. See Radar Co., supra, 223 Cal. 

22 Rptr. at 817. 

23 Here, there is no question from the face of either the Purchase Agreement or the 

24 Addendum that both Plaintiff and the seller of the subject property intended to benefit 

25 Michael Doiron and her employer, MacDonald Highlands Realty, by listing them in their 

26 capacity as the seller's agent, which of course entitled them to a commission. Given that the 

27 relationship between agent and seller also resulted in Plaintiff bringing suit against Doiron 

28 and MacDonald (for, among other things, "unjust enrichment") indicates exactly this intent, 

Page 6 of 14 
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~ 
~ 
~ -~~~ ~ 

1 which indicates that Dorion and MacDonald have the right to enforce the provisions of these 

2 agreements just as the buyer or seller would; "[ w ]here a contract contains a promise for the 

3 benefit of a stranger to the contract, the third-party beneficiary has a direct right of action 

4 against the promisor." Gibbs v. Giles, 607 P.2d 118, 120 (Nev. 1980) (superseded by statute 

5 on other grounds as stated in State of Washington v. Bagley, 963 P.2d 498, 500 (Nev. 1998); 

6 see also Morelli v. Morelli, 720 P.2d 704, 706 (Nev. 1986) ("A third party beneficiary who 

7 seeks to enforce a contract does so subject to the defenses that would be valid as between the 

8 parties."). 

9 Plaintiff argues against recognition of third-party beneficiaries here because, it says, 

10 the "parties' intent was obvious from the plain language of the Agreement which only 

11 entitles [Bank of America] and the Rosenberg Trust to attorney's fees." See Opposition at 

12 6:11-13. This is begging the question, however, because Plaintiff is assuming that her 
-<~ $~ 
rg~ ..... a::;:::._§ 13 premise (that Moving Defendants are not entitled to fees) is true in order to prove that 
r'A-.OOONu , "'o _ 0 . 
~(1)-"""'t:-lZl 

~~al'-'~ 14 Moving Defendants should not recover fees. An examination of the actual contracts and the ou ::: "E t ~.g. 
::c <!) z "'"' p.; 

~] ~ ~;] 15 benefits being conferred upon the agents should be afforded more weight than a simple, 
C/) ~ t ~(§) 
~ow>'-'>u 

OZ~ ~:2:;;r 16 logically fallacious argument. 
0 ,...1M 

...., 00 ,......_ 
~M N 

~ ~ 17 

~ 18 Agreement and Addendum had no intent to give the agents any rights under the contract. 

Plaintiff also argues, ironically without evidence, that the parties to the Purchase 

19 Again, this is not supported by the clear language of the Purchase Agreement, which takes 

20 pains to expressly confirm the real estate agent for each side. See Exhibit B to Motion at 

21 BANA 11. Given these facts, it appears indisputable that a substantial benefit was intended 

22 for Doiron and MacDonald. Accordingly, whether or not this Court ultimately accepts that 

23 any of the Moving Defendants were parties to the Purchase Agreement or Addendum, there 

24 is no question that they would be considered third-party beneficiaries as a matter of Nevada 

25 law, and therefore able to enforce the provisions pertaining to attorney fees. 

26 Ill 

27 Ill 

28 
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...... 

1 
C. The language of Paragraph 47 in the Addendum is broad and unquestionably 

2 encompasses Plaintifrs claims against the Moving Defendants. 

3 Plaintiff begins its discussion of the Addendum by pointing out that this document, 

4 unlike the Purchase Agreement, refers to the buyer and seller of the subject property as 

5 "Parties," though it does not purport to exclusively define those terms. See Exhibit C to 

6 Motion at 1. It should be noted that here, as in the Purchase Agreement, the names of the 

7 agents for each party are listed. Listed as the agent for the seller is Michael Doiron. See id. at 

8 15.3 Accordingly, the suggestion that neither Doiron nor her employer were considered as 

9 agents for the seller, or that there was no intent to benefit them by these agreements, is 

10 simply not supported by the facts.4 

11 The next contention is that "the Addendum only contemplates an award of attorney's 

o 8 12 fees for limited causes of actions. [sic]" Opposition at 6:25. Plaintiff seems to be laboring 
~1;- 'f 
-<] $~ d·f~ ~@ ... a::~§ 13 under the misapprehension that this fees and costs provision is so materially 1 1erent from 
r:-'0-.0ooNu 
'"' o -o · .,........;o-'-V en 

~~"gt:-:g 14 the fees and costs provision in the original Purchase Agreement that it "contradicts" and 
0 ::l15 ~ ~.g., u ::c OJ z >I.. o; 

~]~ ~";] 15 therefore subsumes that provision, making only claims " ... arising out of ... the terms or 
r:/) ::: ~ i'f8 @) 
~o<Zl>'-Ou 

OZ~ ~~:;c 16 enforceability of the Agreement" eligible for compensation. See Opposition at 7:25-8:1 
0 ....:1M ....,00 ~ 

~"'"'"' ~ 17 (ellipses original). This overly constrained reading, however, omits some crucial context and 

~ 18 language from Paragraph 47 of the Addendum, which reads in its entirety as follows: 

19 

20 

21 

In any action, proceeding, or arbitration arising out of, brought 
under, or relating to the terms or enforceability of the 
Agreement, the prevailing Party shall be entitled to recover 

22 
3 Plaintiff further suggests that, because the terms of the Addendum control in the event of a conflict 
between the Addendum and the Purchase Agreement, the definitions of the Addendum should 

23 overtake the entire agreement and essentially force Doiron and MacDonald out of the Purchase 
Agreement, assuming they were already there. See Opposition at 6:23-7: 13. Plaintiff fails to 

24 establish, however, that the terms of the Purchase Agreement and the Addendum are actually 

25 
inconsistent. While the original agreement's fee provision may arguably (though not necessarily) be 
a bit broader in that it provides fees where "any ... judicial remedy" is sought, there is no stated 

26 intent in the Addendum to restrict that specific language. See Addendum, Exhibit C to Motion, at ,-r 
47. 

27 
4 For a more thorough discussion of the third-party beneficiary question, see argument subsection B, 

28 supra. 
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-~ 0 

1 

2 

from the losing party all reasonable attorneys' fees, costs, and 
expenses incurred in such action, proceeding, or arbitration. 

3 Exhibit C to Motion at~ 4 7 (emphasis added). The bolded text replaces what Plaintiff 

4 excised in this portion of its Opposition, and makes it clear that an action, proceeding, or 

5 arbitration that is even related to the terms of the contract comes under the ambit of the fees 

6 and costs provision. See id. Furthermore, it provides that ail fees and costs, not just those for 

7 certain causes of action, are subject to the provision. Plaintiff's interpretation of the fees and 

8 costs clause, then, is based on little more than a simple misreading. Though Plaintiff looks to 

9 Campbell v. Nocilla for authority on its position, the attorney fee provision in that case was 

10 much briefer and much more restrictive than the ones at issue here: '"In case suit is brought 

11 to enforce this contract, I [appellants] agree to pay reasonable attorney's fees as the court 

12 may fix in said suit."' 692 P.2d 491, 493 (Nev. 1985). By contrast, the provision in the ~~ ~ 
--<~ $~ ::r: @ - <') s 13 Addendum provides for attorney fees not only in enforcement actions, but actions arising 
E-<o..8~M'8 . , "'o -o . 
~0-'""" tf.l 

§S~]S'~ 14 from, brought, under, or relating to any term of the contract or its enforceability. The 
U 

;:; E "' ro.g, 
:I: "' z .... p; 

c!d]~ i4';] 15 Opposition fails to appreciate that important distinction. 
ifJ ~ ~ \'Fa@) 
J:I.10Cil:>"'u z::r: "'<A:Q' 16 
O o rooo While Plaintiff wants to argue that its "claims have no bearing or relation whatsoever 

0 .....:lM ,_,00 ~ 

~<') ('1 
~ 0 

t-

~ ~ 
17 to the Agreements," Opposition at 8:5, the fact is that Plaintiff is suing Doiron and 

18 MacDonald precisely because they were chosen and listed as Bank of America's real estate 

19 agent in the underlying transaction. Without the Agreements, there would be no transaction, 

20 so it logically follows that Plaintiff's claims against the Moving Defendants must be either 

21 arising from or related to those Agreements. Accordingly, this Court should hold that 

22 Moving Defendants are entitled to fees and costs as a matter of contract. 

23 D. 

24 

The offers of judgment were reasonable and should be enforced by this Court. 

Plaintiff first maintains that not all of the subsequent offers of judgment are equally 

25 valid under Albios v. Horizon Communities, Inc., 132 P.3d 1022, 1033 (Nev. 2006). Moving 

26 Defendants were not arguing that every single one of those offers should be equally enforced 

27 by the Court, only that one of them must be. Even the Opposition seems to suggest this when 

28 it argues that the later offer (but not the former ones) was invalid because it was 
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1 unreasonable. While Moving Defendants disagree with that characterization, it stands to 

2 reason that if the last offer is invalid, the former ones may in fact be valid. Accordingly, all 

3 three have been submitted to the Court and are the subject of this motion. As discussed infra, 

4 Moving Defendants believe all three offers were valid when made. Should this Court, 

5 however, determine that the last is unreasonable (as Plaintiff argues) then the first two offers 

6 of judgment are arguably still in play. 

7 The second argument raised by the Opposition, regarding the third offer of judgment, 

8 is that it is not valid under the opinion in Beattie v. Thomas, 668 P.2d 168, 274 (Nev. 1983). 

9 After making an improper grab at the unsupported argument that those factors should 

10 somehow be presumed in Plaintiff's favor, the Opposition goes on to address each of those 

j 11 factors and argue that Moving Defendants' offers are so patently unreasonable that this Court 

12 should not award any attorney fees or costs for Moving Defendants' victory. First, the 

argument that all Beattie factors should be presumed in Plaintiff's favor is preposterous, as 

Moving Defendants are entitled in this Reply to respond to those arguments. Second, the 

responses to each of the arguments about the Beattie factors is elaborated infra. 

The factors in question were more recently discussed by the Nevada Supreme Court in 

17 Wynn v. Smith, 16 P.3d 424, 428 (Nev. 2001). The first of those factors is whether 

18 Plaintiff's claims against the Moving Defendants were brought in good faith. While Moving 

19 Defendants do not believe that accusing the other party of bad faith is necessary to recover a 

20 fee and cost award, the fact is that summary judgment was in fact granted based on several 

21 provisions from the Purchase Agreement and Addendum, which Plaintiff fully admitted were 

22 thoroughly reviewed and signed by its representatives. See Findings of Fact and Conclusions 

23 of Law on Moving Defendants' motion for summary judgment, on file herein, at 3: 16-17. 

24 Plaintiff's representative, Barbara Rosenberg testified to this fact on December 8, 2014, 

25 nearly a month and a half before the January 29,2015 offer of judgment was served. Given 

26 that these contractual provisions were always known to Plaintiff, the fact that Plaintiff then 

27 proceeded to sue Moving Defendants anyway, and still lose on the basis of those contract 

28 
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1 terms, speaks directly to the merits of its claims and Plaintiffs good-faith belief in asserting 

2 them. Moving Defendants have now been drug through a multi-year complex litigation and 

3 been forced to expend hundred of thousands of dollars in fees and costs that could have been 

4 avoided had Plaintiff just considered the provisions of the Purchase Agreement and the 

5 Addendum a bit more carefully. Plaintiffs only argument in support of this factor is to 

6 reiterate the facts that it believes were actionable; that argument is belied, though, by this 

7 Court's decision granting Moving Defendants' motion for summary judgment indicating that 

8 no issues of triable fact exist and that judgment as a matter of law warranted on all claims. 

9 Accordingly, the first Beattie factor weighs decisively in favor of Moving Defendants. 

10 Plaintiff next argues that the last offer of judgment made by Moving Defendants was 

~ 11 not reasonable, and cites Plaintiffs arguments regarding the amount of its damages as proof 
......:l -Ci~ 8 12 that the offers were not reasonable.5 What PlaintlifJrl'misses with this argument is that the 
~12 'f 'J <e:S: 0\V) 

::c"tj._;£;:g s 13 damages it suffered are not only hypothetical, but non-existent as a matter of law because 
E-<c...ggjN-8 
......:l"'-c:lOrJi 
§5~f~114 the motion for summary judgment was granted. The granting of that motion indicates that 
U::r:: oZ"""' ~ 
<><:!]~ ~.;] 15 the facts of this case were such that no reasonable jury could find an issue of fact on which to 
r:/'J :::: ~ ~@) 
IJ;:lO<Zl>I.Ou 

O
z; ~~:.!2' 16 base a verdict for Plaintiff. Accordingly, the reasonable value of Plaintiffs claims against 

0 ,..lM 
....., 00 ----. 

~~M ~ 17 Moving Defendants could only be zero. In that respect, a $25,000 offer of judgment was 

~ 18 more than reasonable; it was generous. Plaintiff cites out-of-state authority regarding 

19 nominal offers of judgment, but $25,000 actually represents a significant some of money and, 

20 in reality, represents far more than this case was worth to the Plaintiff on the undisputed 

21 facts. 

22 The third factor argued in the Opposition is that Plaintiffs rejection of the last offer of 

23 judgment was not "grossly unreasonable or in bad faith" because "the bulk of discovery had 

24 not yet been completed" and "it [was] impossible for the Rosenberg Trust to effectively 

25 

26 5 There is no authority cited stating that a Defendant has to accept a Plaintiffs claimed damages as 

27 
the basis of reasonability when making an offer of judgment. And, if anything, Moving Defendants' 
win on their motion for summary judgment shows how unreasonable Plaintiffs estimates really 

28 were. 
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1 analyze the offer." Opposition at 11:24-25. Plaintiff fails to consider that this case had been 

2 active for over six months prior to the first offer of judgment, and over 15 months prior to the 

3 third offer of judgment. See, ~' Complaint, on file herein, demonstrating that this action 

4 began on September 23, 20 13. Much of the pertinent law had also been discussed in the 

5 motions to dismiss filed in this case in late 2013. 

6 Nor does Plaintiff really get at the heart of why Plaintiff lost the motion for summary 

7 judgment: the terms of the Purchase Agreement and the Addendum. See,~' Findings of 

8 Fact and Conclusions of Law on file herein, at 3:16-17. Plaintiff did not need any discovery 

9 to evaluate those contractual provisions or to realize that it was Plaintiff, not Michael Doiron 

10 or anyone else, that was responsible for reviewing the conditions of the property and making 

~ 11 sure that it was acceptable. 
~ ..... 

~ 0 12 2s ~ 
;$~ $~ 

As noted supra, Plaintiff was well aware of these contractual provisions at least as of 

....,.. a -""a 13 her deposition, which was approximately four months prior to the last offer ofJ·udgment. 
E-<o...tig;N-8 
~ Ul..s ,o . 
§~]S'~ 14 Additionally, three days before the last offer expired, on February 8, 2015, Michael Tassi 
U ;:::-;:: <!) "'·~ :::r: <!) z (.<.; o; 

o<:l~ ~ ~·.;] 15 testified that Plaintiff had all of the tools necessary to successfully perform its duties pursuant 
r./) ~ i) ~@ 
I:.L:lOCil:>'-Do 

O
z:; ~il:.;c 16 to the Purchase Agreement prior to closing. See, Findings of Fact and Conclusions of Law at 

0 ....1<'> .....,00 ---
~M N 

~ c 
~ 

17 ~ 20. Portions of Paul Bykowski's and Michael Doiron's depositions had been completed 

18 prior to the third offer of judgment, and Rich MacDonald's deposition was completed before 

19 that offer of judgment expired. The sum total of this discovery would have led a reasonable 

20 Plaintiff to consider accepting the pending offer of judgment. Plaintiff rejected it. 

21 While Plaintiff understandably wants to assert that it had "meritorious claims for 

22 fraud, negligence [sic] misrepresentation, and violation of statutory duty," the fact that the 

23 Court has granted summary judgment shows exactly the opposite: these claims did not have 

24 merit according to the undisputed facts and Nevada law. Further, if Plaintiff had followed 

25 the contract it maintains its representatives read and understood, it would also have 

26 understood that its claims had no merit and would not have brought them in the first place. 

27 Such an understanding would also have led any reasonable party to jump at the chance of 

28 
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1 receiving $25,000 for such claims. This reasonableness factor therefore weighs in favor of 

2 Moving Defendants, not Plaintiff. 

3 As to the fourth factor (reasonableness of fees), Plaintiff expressly offers no argument 

4 to rebut what was argued in the motion. Accordingly, in line EDCR 2.20( e), this should be 

5 considered an admission that the arguments regarding the reasonableness of Moving 

6 Defendants' fees have merit. 6 

7 
E. Plaintiff does not offer any rationale for this Court to exercise its discretion 

8 against granting the instant motion. 

9 Finally, Plaintiff argues that, despite the fact that Moving Defendants prevailed on all 

10 claims against them through their motion for summary judgment, "questionable activity did 

~ 11 in fact occur." Opposition at 13:10. Moving Defendants are unclear as to how Plaintiff is 
.....:l -~ 0 12 using the term "questionable activity," but it is not a term of art and the fact remains that ~~ ~ 
-<~ $~ 
:I: a -M s 13 there was no factual or legal basis to maintain the claims against Moving Defendants. 
E-<A...Z~N-8 
'"' o -o . ........ <1)- \.V {/) 

~~--gc~ 14 Plaintiffs "questioning" of Moving Defendants' activities does not make them less ou ;:s 1::: r; r;J .g, :r: <U z '""' o.; 

ct6] ~ ii;] 15 legitimate, nor does it relieve Plaintiff of its duties under the Purchase Agreement and 
r:/) ~ r; i'f8@) 
~ocn>\Ou 

OZ~ ~~~ 16 Addendum. Accordingly, even though this Court ultimately does have discretion with 
0 ....:JM 

......, 00 ---. 
~M N 

~ rs 
17 regarding to a fee award, Plaintiffs self-interested "questioning" of Moving Defendants, 

18 without any concrete legal basis, does not justify this Court ignoring the language of the 

19 contracts or the multiple offers of judgment served on Plaintiff. 

20 Ill 

21 I I I 

22 I I I 

23 

24 

25 

26 

27 6 Plaintiff also apparently concedes the point that Moving Defendants are entitled to post-judgment 
28 interest. See Motion, on file herein, at 10:15-24. 

Page 13 of 14 



SA_0082

1 III. 

2 CONCLUSION 

3 Accordingly, and for all the foregoing reasons, Moving Defendants respectfully 

4 request that the instant motion be granted in its entirety. 

5 

6 

7 

8 

9 

10 

DATED this ~y of October, 2015. 

Respectfully submitted by: 

THARD,LLP -
J. Ran a Jones Esq. 19 7 
Spencer H. Gunnerson Esq. (8810) 
MatthewS. Carter Esq. (9524) 
3800 Howard Hughes Parkway 
Seventeenth Floor 
Las Vegas, Nevada 89169 
Attorneys for Defendants 
MacDonald Highlands Realty, LLC, 
Michael Doiron, and FHP Ventures, 
A Nevada Limited Partnership 
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