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13 ({17 Applicable to: Tagicad drivers ave exgmpt fom overtime provigions

STATUS OF COMPLIANLE
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Historyy 1374184 FLEA, Section & toivad drivers were not boing paid the misinom wage.

AT A s iawees v e e o RVRL VIQ B e bael wwnoee Schibge L
434 amplovees found o be due SRS 239.8% in back wagss (Exhubdt B3

MOING ostructions: Las Vogas Distviet (fiee s the MODO,

3

N IQ\‘\ L

.
.

X \\ R
L N L
Sevtion & There were violations found wnder thiy section, as the finmn fatled to come nfo
comphiance for the period that was not ineluded o the previous investigation, but was » Hime
£ Ieifen WL S N ity fryend 3 3
framme winie Nni& sit schively had ¢

{See Bxhibl B2}, Additionally, on February §, 28

o M svuAoTiaaiter dwasr 1PN
W PIEVIOUs vestigation, from MY

, the firn taplomented 8 new policy
reuiring all deivers fo pay for thaiy owa gasoline used for thelr faxicabs out of pocket. This
change caused drivers to 2l below the 728 mintmum wage for all bowrs worked {See Exhibin

ADALS4).

When computing thelr total wages earned, the finm connded the smount of Hps reporied to the
RS as wapes. Un Mareh 30, 2011 the IRS entered nte 2 “Tip Rate Dotermination Agroement™

wrih the Freee aub e crphvieedo Thormy ey rmeeart Iy 2 1 re Lol Ak e i et vesvere e L NP T S ST e
with the Bnn which subjects them o reporting & pro-Getermuned perees st the detvet’s molsy
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as the upped cambags for thelr shifl {See | i D4y This s subjets the fiom o

veporting nine pescent of the driver’s meter Som SHORM L IZB 12012 for Yparticipants”™ and
- len peroont for “non-participanty” (See Exbiba D8} The fon relied on this reporting rate te

ponant a8 the employes’s tips for thelr shift, Seetion 3 (m) peradts an employer to take a ip ovedi
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Western Cab Company 4
Case # 1849631

Minimm wase diference colupm, the difference between the federal $7.25 minimum wage and
ihg ?v?iiiﬁi‘ rate column™, thus giving the amount dae that will bring the erploves up {o
e for all the hours worked

swztch o eight hour shitis around the homiayz», A uquast i)f guch z;ﬁmmaimn was ;:«mmdud o
the firm and the response to the letter returned failed to inelnde specifie information that would
have changed the average of 12 hounrs used for the computations o vepresent the alleged sight
hour shifts during that time period. The back wage computations were not changed and remained
at 12 hour shifts. (See Exhibit V7, D-§),

Section T: There were no violations fonnd nnder this section as drivers are exempt from Section
T overtime under Section 13 ({17 of the Fair Labor Standavds Act.

Section s The frm failed (o accurately enforce sad maintain an accurate record of hourg
worked. The finm has & poliey requiring deivers to elock in, butf the trip sheets were not reliable
as 1ot all employess aconrately use the time elock to oloek in snd out on the trip sheet. The trip
sheet iy the only location where hours worked ave recorded, so thelr failure of records being
complete caused the Tnvestigator to deem ther trip sheets for the investigative period Inscourate
(See Exhibits A-0, B-1-94), (See Exhibit D6 for sample of tiip sheets).

Seetion 12 No violations were found under this section. The firm only employs workers above
the age of 18 (See Exhibits B-1-54},

BISPOSITION

A final conference was held at the fir’s altorney’s law office on April 25, 2013, Prosent at the
mesting representing the fnn was Aiiomev?m “.Enmgr Marilyn Moran, Helen Tobman,
Martha Sarver, Wage Hour lavesti gatory %“\\\‘\\ \&\\\a!‘d Agsistant District Director Richard
Quezada (See Exhibit B 1)

The basis of Enterprise Coverage was discussed with the fivn as their ansual dollar voleme
exceeds $300,000 annually. The flvmy was notified this investigation was Himited to the drivers
onty as it appears compliance has not been achieved regurding this group of emploveey sinee the
previous i:wee;tigaiisn. The investigative period was notified to be from Ootober 1, 2010 through
Decamber 16, 2012,

The finyy was notifled there were no Section 12 child iabor vicdations found as the firm does ot
employ any deivers under the age of 21,

The fivmn was nofified the drivers are exenmpt from the Section 7 overtime requivements of the
Fair Labor Standards Act in Section 13 ({13

The Section 11 recordkeeping reguirements were then discussed with the fiem, W‘i ?N%

notified thern their records were found to be inaccurats ag they were missing mfeumii
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Hag the “olock 107 ov “cloek oul™ tme on several of the trip sheety that were roviewed, Ma,
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Sarver scknowledged this fs a problem that they contineously

clok oul, She siated the finm has avernpied o waork on Sis ssue sinee the

sometimes do wel :
ery nfrequently now, wronnd 3-4% of the thme, W
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proviong investigat
&\\%i\m\wﬁ the wgo\aa e of all ;;w Emr f.\e:ifz;;g aif-i‘a}n“i‘xiﬁ as the finn is unable o

corsctly determing the hows workaed if {hey do not have the Hime the cnploves stopped work
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the amou

and refirnad to the shop, Ms, Mosan stated that one can estimade by the last G o the {rip shest
3 y i
the finm it i
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1t i w0l an scouwrale way o defermine howrs worked becsuse they d0 nat Know the
f901 LT L gy it Frenies " AP PV I S
> {traffie, walllng thue 8t a location, aar problems,
cversea e 3 Bee R S
averags 12 hour shift, The firm
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vie) that coudd cauge the diiverfo g N

s work foss thas the

L A evenaty i as faer Phaen Eh1Frewe Snid iy everesia e AR A o ¢ siverrvgiadmaes Yo e e P
. i comply in the future with sach requirsments, but expressed the difficulty o
perfecting such recordkeeping basod on the industry and type of delvers they have,

The Section § v

the frm there were two avens of consem aiitaiing the minlmum wage of the deivers: the gas
deduction and the fnvahd dp oredit, Wi’-ﬂm&ﬁ dissussed the deduction that avose fom
& b s drivers o pay oul of pockel Yor the gas Lo deive the faxieabs, WHE

vhe %ﬂt“}‘ﬂii‘ﬁzg i
Sorovided Fast Sheet #16 and referved to section 3m) of the provided Falr Labor
siandardas Aot publication. The five hay & requivemnent the

2
drivers ave 1o return thelr vebicles o
fhe shop af the end of the shift with a full fank of gas. THs reguivoment brings the deivers helow

iy wage. Many of the attendess vepresenting the Hm vgiced the sante notion thal they
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were nformed they were allowed to do this practiee from WHERNR during the final
137al i conforence of the

el b ihe
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conforence of the previows cese, UFRISTA IS8 Ms. Sarver stafed & the inly

previous case, they wore informed they woule
WD wage sinee the firm paad oy the ga
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sued the reguiremenis of taling & Hp oredit. W)
5, 2011 that refovences such enforcoment, Additional
act Sheet #15a were provided o the Smn'y representasives,
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wae of the G oredit, Addiviopally, the fvn does pot provide g cash wags o
emplovers as the employees work solely on commussion phas tips, Such commission is bagsed on
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ps that me recsived by the

v fo pay for their own gas out of

the formuls mentionad above, The frm was also

smplovess are not retained by the emploves a8 they
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je8 their gas wiih the tips they eay from that day and if they did not make snough tes,

thay w §§ ?%‘ i\‘e{}i‘s\‘\’ ot of thely personal bandy ascauniio sasee =§~‘% fank bx Hall wpoi refuatag

fQ ii\s\ shop. Rased on the above i":am.f, : ;,} .' %‘Wm wed the fhom they could not use the
i “w‘;\eix s for the pe wz‘ ' vawd therefore must pay the tipped employees
o Z sast R7AS per how In wages "a lmxe the wy cd ermploves 1o koop all tips received. The fin
found many probloms withi wdion provided 1o them Ms, Movan sialed duving the
previous investigation, W & ;h{mwi 0*

act x:%‘w §\as‘\"\f§§.\‘i ‘1{“‘1 ‘-«x*:}t at *x“i WEE
o
FRO0K and that smnunt Hd not groe e :

Hntonnes 'fi"aar \m&%\ f;ﬂ.\ i%iasc rvered many of the d
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FR285,000, She \z\i Wi %‘\ %‘w« e w oredit for

{?@ §‘}'~L‘ii wderstand wity s not f:}f‘?iﬁiﬂ&‘i so new (See B B Mg Savver
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stated the Hom and all other fooad faxis shvws:pv > wd Inte an agveemem TH Mm
Detevmination Agreoraent with the IS in 2007 that requives the S o yvepord an age

2

perceniage of Hps to the IRY (See Exbibi Dd) Ma Sarver stated the fivm has the drivers \a(‘:i
dovument ag &aux\u‘i’a,w pavticipating in sueh agreement and she {i*‘-*i\ not wderstand why that
donwnent does uot count for the Departmant of Labor, fouatty, she sted the Hp pee

ovtad o the ‘h‘x ‘mda onsidered as wages, so she *‘EW\ ROt

of 8% or HI% is repe {
the Depariment of Labor does not as weil,
FCHH ima} «d several ather Homs ducing the mesting that did nol pertain to the onrrend
@“‘\i}ii\ _ im sation, My, Moran ;\.‘i‘g‘;iﬁd i}sis wrvesiigation added (o thel
wifision as o why =h' @ was 8 sevond investigation as they were wnder o they
\%" ime cs‘\s‘s'"-’:i‘%: s ynder the ; VEVIOUS mvwm* Son and were z.z}if by Wi '\\ thare
would not be g \sig‘\a\\um: Hrvestis mh\- *‘%im back wages were padd. Mg, Rarver stated
s‘z.n‘hag the final & hoy as &w what they should do sbowt fadividuals

TR m‘m‘;;}e‘iomm;;;. She stoted many of te
s olderhy and were workers they hs\f‘ had for years, Ma. Sarver statad they asked
ev shionld do, mentioning fivls gi siployess and \Em responded “H they
ave not portorming, then vou should get nid m ﬁx\ v vle, Moran also i 3 vred ay és> w‘w thay
WP 1} ot gmwmﬂ sireh ;:w;sh%‘fmé.is;n'xs provided {*i* g}m\ imeﬁ‘mr‘ ’ws;‘tng :.E;-\:. §..- ¥ ws

ton and weorg under the assmplion this g

Bls. ‘}E}m-‘:w mentioned she foll as hough the

and W‘C\i\‘*}“ Cab was 339 Fanines pig” Ry the
though they .w beon mis ’-\fsgi sud the 1 fepar
‘miownt and pop” company el in the taxicab busingss,

they folt were ove i‘;tsaid a‘.:x “5\ avwh wm; o §
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When asked whethor they agreed o come hio complianse rogavding p*w‘v*p che minumim wage,
My, Moran stated the Thrm peeded additional tme {0 roview the information provided st the

megting. He mentionsd the five oy have 10 retain & abap atforney and ﬁi wned o contset
slocted officials to zmi*‘)’ them of their concern, WHI &:\& nd ADD Quesads agread o

atlow Ume for fh“ firm to review the publiostions sud micrmation }z\m\mi st the meeling and

wformed the firm o nolfy when they wers preprred o give thelr U»:;qsiz nee status and thelr

plane for coming info complianes.
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Phe dacl wage amounhwas oot disclosed at this mseling as compliance was nol agreed,

e of UMFs or byuidated damages were not disoussed with {he fvm at the st
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LEON GREENBERG
Aftorney at Law
2065 South. Jones Boulevard » Suite B-4

LasVepas, Nevada 89146
_ (702) 3836085
Leon Greenbecg ' Fag: (702) 385-1827
Member Nevade, Califormis '
New York, Pennsylvania and New Jersey Bars
Admitied to the United States District Court:of Colorado
Tyana Sniegocki
Wenber Mevada and California Bars

Febtuary 26, 2016
Hermanowsld & WeCrea LLL
520 South Fourth Street - Suite 320
1.as Vegas, Nevada 89101

Attertion: Malani L. Kotchka, Bsq.
V1A FMAIL AND FIRST CLASS MAIL

Re Perera v. Western Cab Company
Request for voluntary agreement by vour client to
refrain from having taxidriver paid expenses xeduce
wags payrents below the minimum wage rale.

Drzar Ms. Kotchka:

This officeis in receipt of the defendant’s answerin this case. Tthank you
for the same.

As vou are aware, one of the outstanding issues in this litigation isthe
alleged “minimum wage violation expenses” paid by the putative class of taxi
driver employees of the defendant. T well understand your position that ne such
claims can be stated, as a matter of law, in this case. You are also aware that the
Court has disagreed with that position and expressly ruled that a claim for
minimusn wage violations can be stated by such alleged cireumstances,

I am writing to seé whether the defendant will agree to refrain from

Page:1 of 2




requiring its taxt drivers pay for expenses (which at the present time I understand
aré limited to gascline for taxi cabc;) to the extent such expenses reduce those taxi
drivers’ wage, paid by your client, be Jow the minimum hourly wage rate specified
by Nevada's Censtitution. To Cldi‘li'y aridd reiterate: T amnot calling upos the
defendant to refrain from 1mpesmg all expenses il may require its taxi drivers o
pay, only those expenses that would reduce their hourly wage below the minimuny
hourly wage rate.

It the dbsence of an agreement by the defendant to it the expsnses it
fequires its taxi drivers to pay I intend to seelc appropriate injunctive reliel from
the Cowrt imposing such a limitation upon the defenidant. T would aléo seek class
certification for such.injunctive relief under NRCP Rule 23(bX2). Lintend to
include in that vequest for injunctive relief the mposition of a suitable regimen o
ensure defendant’s eompliance with that injunctien, perhaps through the
appomtment of a special master paid for by the defendant.. 11 am forced to’
prm eed i such a fashwn I wﬂi also czsk that thu {‘ {}urt g,: ant me an award of‘

‘While defendant need not agres to my request, it ssems incurnbent upgn me
to cormmunicate this request to defendant, and attempt to secure defendant™s
yoluntary compliance with the same, before seeking injurictive relief from the
Court. Ttis for that reason Lnow wWitie you to set forth this request

1 trust you will review my foregoing request with yowr client and advise me,
no laterthen March 8, 2016, whether your client will agree fo my request. In the
event your-client declines to so agree [ would greatly appreciate beihg advised of
that fact. 1also, of course, remain available to discuss this snd would be pleased
to do 0.

I remain,

Very toaly vours,

1% %}1 bzeenbe@
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falan L. KOTCREA
Manager/Membear
1 KD HMLAWL, LR
bR ER L
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A0 Aouth Fourth Sirget
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me VoAt N R B o fy i "
Lang Vegas NV SO March B, 2016
mlawivaoom

Leon Greenbery
Cireenborg, PO,

2065 K, Jones Blwd, Suite B4
Lag Vegas, NV 89146

Re: Waglem Cab
Deay My, Greenberg:

This case began on September 23, 2014, upon the Bhug of o nurporisd clags actinn
complaint by a single plaintiff, Laksiri Pereve, a former employee of Western Cab, By the
Frecember 2. 3015, Third Amsoded Complain, My, Perera waz joined by two other forswe
eployess of Western Cad, Trshad Almed and Michasl Sargenat, in suserting a demand for class
jof to achisve the following remedies, sl aceording fo $1F of that plending:

{1y “ajudgmosnt... for mimimum wages. . to be determingd baged apon
an accoanting of the hours worked by, and wages actually pald to, the slatntits, 7y

2 “an award of damages for the Increased, and false, tax Hability the

e

dofendant. .. coused the plaintiffs and the class members fo sastain.”

(35 “u suitable injusetion and olher eguitable yediaf baving [ Westom
©ab) from continuiag o vioks Novade's Constitution and requiting Western Cab
to reredy, at He exponse, the njury to the class members i has cemed by falsely
seporting o the United Bates Infernal Revenus Servics and the Sotlal Security

orft

Admingstration the incomes of the class wembers,” and

{4y “an award of stlorneys’ fees, inferest and costs, as provided for by
Novada's Constitution and otber applicable lows.”

Although the fiot thet this case has besr peaddivg stace Septomber 2014wl that multiple
cnses conceming the intenpetation and constitutionality of the Minimum. Wage Amendment are
now peading before the Nevada Supreme Cont, with some heavings sot for ag soon as April 2016,
you have now proposed by your February 38, 2016, letter that Westem Cab immedialety stipulale
{0 reliet that has not even bees plud or demanded by your most recent filing.

ARDEST ANVOCASY, SEIOUS CUMMIYMENT.
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Leson Gresnberg
March 8, 2018

“’is}

Morsover, you do not sven ciie what previsiond(s) of the Navada Constitation, ihe Nevada
Revised Statutes, ii‘c‘ Nevads Administi m\:a{ ‘ode, or any other law, regulation or case supporis
your s demand, which Is pot even part o yow et pleading, the months-old Thivd . ’\mmaaw
¢ enplaint, It is clearly nnreasopabis to P\pf‘r‘ a defendant fo stipulate fo relizf not even s g}azz of
{he pending ﬂmdmg sroughi solely by foraver, not current, Western Cab o ployees,  Heose

Hames FHolding Corp. v Districe u}:;:z 128 Mev, Adv, Op. 68, 201 P.3d 128, 133 (2012), iémq
explaing as lo represeptative setions under NRCP 238

Under Nevada law, sh sction tust be commenced by the real pasty in
frierest ~ ‘one who poasessos the right to enforce the eladm and has a significant
trierest in the litigation.” Ssillogyl v Tasre, 99 Nev, 834, 838, 673 2d 495, 498
{1043); see NRCP 17(). Due to this Hmitation, ¢ party penerilly has stendiag to
asvere ondy fv own rights eud cannol ralse the clafmy of « thivd paviy rot Esfﬂw
the conrt. See Dedd, 04 Nev. o 304, 579 P 2d at 7772 see also Wawdh v, Seldin, 422
(5.8, 450, 499, 93 $.0L 2197, 45 L. Bd.2d 345 (1975).... [Emphasts adde i3

See aise, i, wton 4, guoting Wal-Mar Stores, Tneo v Dukes, 564 118, at 338 (20113, o
explaining
tinder NRCP 23(0)D), the elass avtion plaintiff must prove “thal ihe
quesitons of law or Fact conmuon to the members of the elass mvémnir:m, OVET QY
cgu»:sumr‘ s alfeeting only individual members, and that & vlass antion i ii}w} S fog
imethod of adindicating the case],” Tndividualized claims for monelary reliel me
subject o this subsoction,

f.)"fh’&' fiself beging with the admonition thet class sotions are the rare exveption {0 the
general rule that cases wst be oonductad on behall of named parties and that In order to justify a
tlu pariure imm the general nde, “a class reprosentative mast be part of the clasy and “possess the
sane interest and suffor the same injury” as the olasy wembers.” I, 3 ,;g_ LLB, gt 2850, oiiing
Califano v ‘a;mrsa,?{“éldi‘,i K682, F00-702 (1979), and East Tex. Moior Freight System, e, v,
Rodriguez, 431 ULS, 388 (1977},

Dukes then notes that while Peders! Rule 23(b) sHlows olass cortifization in s wider sel of
m%umxttzm 5, # nonetheloss requites “preater provedural rotestions.” Ji el 2558-39, explaiiing
fude 23¢0Ys fnapplicability t fhe circamstanses raised by your felter:




Leon Gisenberg
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Page 3
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Perinittiig the coibination of mdm duglized o classwids rétief T {b(2)

Slags is s nconsistent with the straoturs of Rule 23¢h), Classes m‘rfi'ﬁ“c?v-\*(‘im‘
’>}'\ ¥ and @}t 1y shae the mpst fradidons] fostifieations for Slass-tr
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“m whivh “olass-sotion freatment s nol av-clpatly aiiei vt Tt allowy clasy
soriification b g mvel wided yot of clivumstencek but "s’ltiﬁi §£i pater provedual
p‘“mmm}s:ﬁ Its only prerequisiies wre.fhat ‘thequestions of faw oy thet PO itn
olgas menabers prodominme deer any qussiions atfectiug anli individus _
and 't'hat b ‘aiﬁss action g supsrior to other mmlabic prethods for iy sm&
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Leon Greanberg
March 8, 2016
Fage 4

the monetary elaims do not predominate, the serlous possibility that it may be s
provides an additional renson not o read Rule 23(b)(2) to include the mowsstary
sinimg heve, |Baphasts supphed.]

Nesst, avoording e your leiter, should Westorn Usb have the i‘wrmri‘@' o refime to consant
immediately (rour Febeuary 26 lotter donands + responss by Maroh 8, the 7' v.-’a}r%.ing day) io such
oximoedinary velief whicl is not even part of the pleadings, you state that you will seek
“amwngum& infunetive relief from the © nmi frposing such o Hmiaton™ on Western Cab, seex
clags cerification for such relief and request implementation of & “suitshle regimen” over Westera

Cals's business, such s the “appointment of a speoial master peid for by” Weatern Cab. In other
words, without gven pleading » clanm lor the nximmgimaw class njnnetive relief demanded, you
propose 1o seek the Cowrl's appam;mu‘t of ¥ “master” to oversee Western Cab's business baged
on @ olalm for relief vou did not plend on behalf of class reembers you have not identified - alf of
it bn cieregard of fimdamenial dus PEDeess.

Your February 26 reguent dogs not wmpm wtiz the most slomsatal rmquireme n*;sa of due
seocess of with NRCP 23 or $3(b) In facl, Rue §3 aclnowledges the Nevada cowts’ usy of
special masters, but agcording o suhsection { 3} of H':n KUI only ag “the ex m;, jon andd not the
side gnd o actions o be i;;mi By a ey, a8 vou demand in 1[111 zase, “only when the fsues e
complonted. . and got 1o enforee some i disposition of claime sever by cught ur litigated.

The Nevads Suprame Court is cumvently considering the issue “that fuel eosts need not be
deducted from non-tipped wages prior to determiniog minimum wage.” Weostorh Cab docs not
bedtove there ave any E.‘\l?t”]ioi‘d that would recuee Hs deivers’ hourdy wage delaow the winbm
hourly wage rete. Wostern Ch does not consent to your Febwaaty 26, 2016, request,

Sincerely,

f A
[“YVLLC? ""' . r{\ Q‘MM»
Maidsui L. _Kotf.:hkz‘z

MK g
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LEON GREENBER(G, ESQ., NSB 8094
DANA SNIEGOCKI ESQ., NSB 11715
Leon Greenberg Professional Corporation
2965 South Jones Blvd- Suite B4

Las Vegas, Nevada 89146

Tel (702) 383-6083

Fax (702) 385-1827
leongreenberg(@overtimelaw.com
danal@overiimelaw,.com

Attorneys for Plaintiff
PISTRICT COURT
CLARK COUNTY, NEVADA

LAKSIRI PERERA, Individually and on ) Case No.: A-14-707425-C
behalf of others similarly situated, }

Dept: V
Plaintitt, N
DECLARATION OF LAKSIRI
va, PERERA
WESTERN CAB COMPANY,
Defendant,

Laksiri Perera hereby affinus and declares under penalty of perjury the
following:

1. 1 am the named plaintiff in this lawsuit seeking unpaid minimum wages from
the defendant.

2. T was employed by defendant, Western Cab Company, as a taxi cab driver
from January 2010 until October 2012,

3. Taxicab drivers did not receive an “hourly wage” from defendant at any time
during the years I was employed. My method of compensation as a taxicab driver for
defendant consisted of a 30% “split” of the fares I collected each day. Often, that 50%

commission split would result in my receiving less than the required minimum wage of

1
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$8.25 per hour for sach hour I worked, During my entire period of employment,
defendant never furnished me with any written document stating 1 was entitled to any
Nevada mandated minimum hourly wage for my work for defendant. Nor did
defendant ever orally advise me that | was entitled to any Nevada mandated minimum
hourly wage.

4, Defendant offered its taxicab driver employees health benefits, but such
health benefits were not “qualified” health benefits under the Nevada Constitution.
Defendant required drivers to wait a minimum of one year after they became employed
to become eligible to receive health insurance benefits. After one vear, defendant
would provide such health insurance benefits for free to its taxi drivers. However,
defendant did not extend such free coverage to the farnily members of its taxi drivers,
I know this is true becauvse after I became eligible for health insurance coverage after
cne year of employment, T inguired with defendant’s general manager, Martha, about
obtaining coverage for myself and my wife and children. Martha told me that while
the health coverage for myself was free, if I wanted to also include my wife and two
children int my plan, I would have to pay $460.00 per month, Because I could not
afford such a great expense each month, T was forced to forego obtaining health
insurance coverage for my family.

5. Myself and all of defendant’s taxicab drivers were required to work a 12
shift. Itypically worked six (8) days per week every week. Although each shift was
scheduled for 12 hours, often my shifts exceeded 12 hours in length, This was because
at the end of the shift when drivers were required to report back to defendant’s
premises, it could often take 15 minutes or more to return our taxicabs, as defendant’s
procedure required the drivers to line their cabs up inside defendant’s yard, and a
mechanic would check each individual taxicab to see whether our gasoline tanks were
full. If ataxicab was found to not have a full tank of gasoline, the mechanic would fill
the tank to capacity using defendant’s gasoline. At that point, the next taxicab in line

would be checked by the mechanice,
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6. Throughout the entirety of my 12 hour shift, I was never allowed to be “off
duty” and was instead required to work a continuous shift. By that I mean, I remained
“on call” throughout the enfirety of my shift and remained eligible to pick up a fare
should one be assigited to me. The only regular break time I had throughout my 12
hour shift was two 10 minute breaks per day during which I would leave my cab to use
the restroom at a store or gas station and pick up fast food or food from a convenience
store. I always ate my food in my cab while waiting for a fare, and T did not turn off
my radio (which dispatch used to get a bold of taxicab drivers) at any time. There
were many occasions during which T was sitting in my cab eating my food when I was
required to stop eating and pick up a fare that was assigned to me by dispatch.

7. Prior to January 2012, the gasoline used to operate all of defendant’s taxicabs
was provided by defendant. Drivers were not required to pay for gasoline. Beginning
in January 2012, defendant changed its policy and mandated that taxicab drivers
purchase and pay for gasoline at outside gas stations. Since defendant started
mandating drivers 1o pay for their own gasoline, | recorded the cost of such gasoline
on the trip sheets that I was required to fill out and utilize daily. Those trip sheets
contain an accurate statement of the total cost of gasoline | was required to pay out of
oy own pocket each shift | drove since January 2012. In the event that nryself or
another driver did not bring the taxicab back to defendant’s facility with a fulf tank of
gas, the drivers were required to pay defendant to fill up the gas tank on the
defendant’s property. Irecall one oceasion during which my cab broke down during
my shift. Jt was towed back to defendant’s property. Because the cab had to be towed,
I could not fill up the gas tank prior to the cab returning to defendant’s property. The
next day when I reported for my shift, I was approached by one of defendant’s
supervisors, Tammy, who told me I owed defendant $22.00 for 6 gallons of gasoline
which had 1o be put into my cab upon its return to defendant’s property from the prior
shift. T paid that $22.00 to Tammy, and requested a receipt from her, She gave me a

post-it note, which is included as Bxhibit “A” hereto, which confirmed my payment to

3
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her for the gasoline used to fill up the gasoline tank of my broken down cab,

I have read the foregoing and affum under penalty of perjury that the same is

frue and corract,

LI G 21 /1y

Lakgfri Perera Date 7
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DECL

LEON GREENBERG, ESQ., NSB 8094
DANA SNIEGOCKI z:sQ NSE 11715
Leon Greenberg Professional ¢ (}rpomtmn
2965 South Jones Blvd- Suite F4

Las Vega ‘3 Nevada 89146

Tel (70 g 1836085

Fax (’70 )38‘5 1827
leongreenberg@overtimelaw.com

dana@overtimelaw.com

Attorneys for Plaintiff

BISTRICT COURT
CLARK COUNTY, NEVADA
LAKSIR] PERERA, Individually and on Case No.: A-14-707425-C
behalf of others sxrmlm‘i sitnated,
Dept: V
Plaintiff, o
DECLARATION OF IRSHAD
v, AHMED
WESTERN CAB COMPANY, J
Defendant. )
Irshad Almmed hereby affirms and declares under penalty of perjury the
following:
1. I am a former taxicabl driver for the defendant, Western Cab Company. am
offering this declaration in support of' the plaintiff’s motion to amend the complant to

add me as a named plaintiff and to explain the nature of my work for the defendant.

2. 1 was employed by Western Cab Company for more than one year, until
approximately July of 2013 when my employment ended.

3. Taxicab drivers did not receive an “hourly wage” from defendant at any time
during the time 1 was employed. My method of compensation as a taxicab driver for

defendant consisted of a 50% “split” of the fares 1 collected ach day, minus certain

1
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deductions known as “trip charges.” Offen, that commission split would result in my
receiving less than the required minimum wage of $8.25 per hour for each hour |
worked. During my entire period of employment, defendant never furnished me with
any written document stating [ was entitled to any Nevada mandated minimum hourly
wage for my work for defendant. Nor did defendant ever orally advise me that [ was
entitled to any Nevada mandated minimum houtly wage.

4, Wiyself and all of defendant’s taxicab drivers were required to work a 12
shift. During most of my employment with defendant, T was required to work (7) days
per week., Towards the end of my employvment, I would sometimes only waork (6} days
per week,

5. Throughout the entirety of my 12 hour shift, I was never allowed to be “off
duty” and was instead required to work a continuous shift. By that I mean, { remained
“on call” throughout the entirety of my shift and remained eligible to pick up a fare
should one be assigned to me. The only regular “break time” I had throughout my 12
hour shift was for a few minutes to use the restroom or to pick up fast foed. 1 always
ate my food in my cab while waiting for a fare, and I did not turn off my radio {which
dispatch used 1o get a hold of taxicab drivers) at any time. There were many occasions
during which I was sitting in my cab eating my food when I was required to stop
eating and pick up a fare that was assigned to me by dispatch.

6. During the entire time I was employed by the defendant, defendant mandated
that all taxicab drivers purchase and pay for gasoline from their own personal funds
for use in the taxicab. At no point did Western Cab Cormpany pay for the gasoline, or
reimburse taxicab drivers for the cost of gasoline. Al drivers were required to return
the taxicabs back to defendant’s yard with a full tank of gas that was purchased from
the taxicab drivers” own personal funds.

7. @understand that this case was conumenced by the plaintiff as a class action
for the purpose of collecting vnpaid minimum wages owed to all of the taxicab drivers

employed by the defendant who did not receive at least the constitutionally required
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minimum wage for each hour they worked. I understand that if this case is certified as
a class action, and [ am appointed as a representative plaintiff for the class, I will have
a responsibility to take action in this case that is in the best interest of all the class
members, meaning all of the taxicab drivers who are part of the class. { cannot act
only in what [ believe is my best interest. I understand that responsibility and am

comfortable performing that duty.

1 have read the foregoing and affirmi under penalty of perjury that the same is
frue and correct.
. i 3 F [/f’?' f;
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DECL

LEON GREENBERG, ESQ., NSB 8094
DANA SNIEGOCKI, ESQ., NSB 11715
Leon Greenbarg Pg@fess:on;ﬂ Corporation
2965 South Jones Blvd- Suite E4

Las Vegas, Nevada 89146

Tel (707) 383-6085

Fax (702) 385-1827
leongreenberg@overtimelaw.com
danal@overtimelaw.com

Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

LAKSIRI PERERA, Individually and on Case No.: A-14-707425-C
behalf of others similarly situated, \
Depta V
Plaintift, )
DECLARATION OF
Vs, MICHAEL SARGEANT
WESTERN CAB COMPANY,
Defendant. é
Michael Sargeant, hereby affirms and declares under penalty of perjury the
following: |

1. T am a former taxicab driver for the defendant, Western Cab Company. 1 am
offering this declaration in support of the plaintiff’s motion to amend the complaint to
add me as a named plaintiff and to explain the nature of my work for the defendant,

2. Twas employed by Western Cab Company for approximately 3 or 4 months,
untif approximately June 2014 when my employment ended.

3. Taxicab drivers did not receive an “hourly wage” from defendant at any time
during the time [ was employed. My method of compensation as a taxicab driver for

defendant consisted of a 50% “split” of the fares I collected each day, minus certain

1
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deductions known as “wrip charges.” Often, that commission split would result in my
receiving less than the required minimum wage of $8.25 per hour for each hour 1
worked. During my entire period of employment, defendant never furmished me with
any written document stating I was entitled to any Nevada mandated minimum hourly
wage for my work for defendant. Nor did defendant ever orally advise me that I was
entitled to any Nevada mandated mininum hourly wage.

4. Myself and all of defendant’s taxicab drivers were required to work a 12
shift, During most of ray employment with defendant, [ was typically reqguired to work
6 days per week all though some weeks [ worked fewer days per week,

5. During the entire time I was e:mplc:yéd by the defendant, defendant mandated
that all taxicab drivers purchase and pay for gasoline from their own personal funds
for use in the taxicab, At no point did Western Cab Company pay for the gascline, or
reimburse taxicab drivers for the cost of gasoline. All drivers were required to return
the taxicabs back to defendant’s vard with a full tank of gas that was purchased from
the taxicab drivers® own personal funds. T would estimate that during a typical shift,
the cost of gasoline I paid from my own personal funds was anywhere from $28.00 to
$35.00 for each shifl T worked,

6. Throughout the entirety of my 12 hour shift, I was never allowed to be “off
duty” and was instead reguired to work a continuous shift. By that I mean, [ remained
“on call” throughout the entirety of my shift and remained eligible to pick up a fare
should one be assigned to me. The only regular “break time™ I had throughout my 12
hour shift was for a few minutes to use the restroom or to pick up fast food. I always
ate my food in my cab while waiting for a fare, and I did not turn off my radic (which
dispatch used to get a hold of taxicab drivers) at any time.

7. ‘While Western Cab gave me a paystub that included a staternent of the hours
I worked, I believe that statement of hours worked may not be accurate, [ believe that
staternent of hours worked may not include time [ was working that Western Cab

treated as non-working break time. I also believe that Western Cab may have failed to




credit to me as “working time” the “show up” time I spent on same days, “Show up”
time would oceur when I was required to “show up” to possibly work at 2:00 p.m. but
there was no taxi available for me to drive. 1 was required to wait until 4:00 pan. and
then was sent away for the day without driving a taxi or earning any commissions. I
believe defendant Western Cab may not have recorded these 2 hour periods as
“working time” on yuy paychecks.

8. Iunderstand that this case was commenced by the plaintiff as a class action
for the purpese of collecting unpaid minimum wages owed to all of the taxicab drivers
employed by the defendant who did not receive at least the constitutionally required
minimuom wage for each hour they worked. 1 understand that if this case is certified as
a class action, and I am appointed as a representative plaintiff for the class, I will have
a responsibility {o take action in this case that is in the best interest of all the class
members, meaning all of the taxicab drivers who are part of the class. [ understand
that as a class representative I cannot act just in my own interssts. [ understand that

responsibility and am comfortable performing that duty.

I have read the foregoing and affirm under penalty of perjury that the same is

true and corract.

ool [Sens=2 1215
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LEON GREENBERG, ESQ., NSB 8094
DANA SNIEGOCK], ESQ., NSB 117135
Leon Greenberg meesszongi Corporation
2965 South Jones Blvd- Suite E3

l.as Ve%as Nevada 89146

Tel {702) 383-6083

Fax (702) 385-1827 |
lfgng,%@mm;g@%{gxm;@m}mgm

danalovertimelaw.com

Attorneys for Plaintift

DISTRICT COURT
CLARK COUNTY, NEVADA
LAKSIRI PERERA, IRSHAD AHMED, ) Case No.: A-14-707425-C
and MICHAEL SARGEANT, )
Individually and on behalf of others g Dept.: VI
stimilarly situated, _ .
_ ) DECLARATION OF
Plaintitt, PLAINTIFTFS® COUNSEL,
LEON GREENBERG, E5Q.

Vs,
WESTERN CAB COMPANY,

Defendant.

Leon Greenberg, an attorney duly licensed to practice faw in the State of

Nevada, herely affirms, under the penalty of perjury, that:

1. T am one of the attorneys representing the plaintiff in this roatter. 1 am
requesting that [, along with my co-counsel, Dana Sriegocki, Esq., be appointed
class counsel for the plaintiff class in this matter. I am familiar with the plaintiffs’
claiins i1 this case, those claims involving a failure by the plaintiffs and the plaintiff
class members to receive the minimum wage for each hour they worked as required
by Article 15, Section 16 of the Nevada Constitution. I am confident that { can
adequately and properly represent the plaintiffs and the plaintiff class in this
litigation and am thus requesting appointment as plaintiffs’ class counsel in this
case along with my co-counsel, Dana Sniegocki.

2. I have extensive experience in elass actions and wage and hour

litigation and am qualified to be appointed class counsel in this case. ]am a magna




prt

o

R ¥

Ao I+ T R ANV |

10

12
13
14
15
i6
17
i8
19
28
21

23
24
25
26
27
28

cum lande graduate of New York Law School and graduated in 1992, 1 was first
admitted to practice law in 1993, {am a member of the Bars of the States of New
York, New Jersey, Nevada, California and Pennsylvania. [ have substantial
experience in litigating class actions, in particular wage and hour class action
claims, and have been appointed class counsel in a significant namber of litigations
in various jurisdictions. These cases include Flores v. Vassallo, Docket §1 Civ,
9225 (J8M), United States District Court, Southern District of New York; Menjivar
v, Sharvin West et o, Index # 101424/96, Supreme Court of the State of New York,
County of New York; Rivera v. Kedmi, Index # 14172/99, Supreme Court of the
State of New York, County of Kings; Burke v. Chiusano, Docket 01 Civ. 3509
(KW, United States District Comt, Southern District of New Yorlg Kalvin v.
Santorelli, Docket 01 Civ, 5356 (VM), United States District Court, Southern
District of New York. In all of the foregoing matters I was appointed sole counsel
for the respective plaintiff classes. All of these litigations involved unpaid wage
claims. 1 was also appointed class counsel in Maraffa v. NCS Inc., Eighth Judicial
District Court, State of Nevada, Case No., A504053 (2005), Dept. I, I was
appointed sole plaintiffs’ class counsel in that case for a class of plaintiffs seeking
damages for improper wage garnishments. I was also appointed class co-counsel in
the following cases: Klemme v. Shaw, Docket CV-8-05-1263 (PMP-1.RL), United
States District Court, District of Nevada, in that case representing a class of persons
making claims for unpaid heslth fund benefits under BRISA; Wiliiams v. Trendwest,
Docket CV-8-05-0605 (RCILRLY; Westerfield v. Fairfield Resorts, Docket CV-5-
(5-1264 (JCNM/PALY; Leber v, Starpoint, Docket CV-58-09-01101 (RLH/PAL); and
Brunton v. Berkeley Group, Docket CV-8-08-1752 (PMP/PAL), United States
District Court, District of Nevada, on behalf of classes of salespersons denied
overtime wages, minimum wages, and commissions; 4lferfon v. Sprint Nextel,
Docket CV-8-06-1325 (RLH/GWF), United States District Court, District of

Nevada, on behalf of classes of telephone call center workers denied overtime

D
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wages and other wages; Jankowski v. Castle Construction, Docket CV-01-164,
United States District Court, Eastern District of New York, on behalf of a class of
construction workers denied overtime wages; Levinson v, Primedia, Docket 02 Civ.
2222 (DAB), United States District Court, Southern District of New York, on behalf
of a class of Internet website guides for unpaid commissions due under contract;
Hallissey v. America Online, Docket 99-CV-03785 (KTD), United States District
Court, Southern District of New York, on behalf of a class of Internet “volunteers™
for unpaid minimum wages; and Elfiott v. Leatherstocking Corporation, 3:16-cv-
00934-MAD-DEP, Northern District of New York, on behalf of a class of
hospitality and banquet workers for improperly withheld “service charges” and
unpaid overtime wages; Phelps v. MC Communications, Inc., Bighth Judicial
Distriet Court, A-11-634965-C and Kiser v. Pride Conmnunications, Inc., United
States District Court, District of Nevada, 2:11-CV-00165 on behalf of two separate
classes of cable, phone, and internet installation technieians for unpaid overtime
wages; Socarras v. Tormar Cleaning Services Nevada, Inc., Bighth Judicial District
Court, A-13-675189 on behalf of a class of janitorial workers for unpaid overtime
wages; Girgis v. Wolfgang Puck Catering and Events LLC, Eighth Judicial District
Court, A-13-674853 on behalf of a group of restaurant servers for unpaid minimum
wages and overtime wages; Gemmia v, Boyd Gaming Corporation, Eighth Judicial
District Court, A-14-703790-C on behalf of a class of casino workers for unpaid
minimum wages under the Nevada Constitution; and most recently in Thomas v.
Nevada Yellow Calr Corp. et al., Eighth Judicial District Court, A-12-661726 and
Murray v. 4 Cab Taxi Service LLC, Bighth Judicial District Court, A-12-669926 on
behalf of taxicab drivers asserting claims for unpaid minimum wages under
Nevada’s Constitution.

3, I am also requesting that my co-counsel, Dana Sniegocki, be
appointed with me as co-class counsel. Dana Sniegockl is a cum laude graduate,

has been licensed to practice law for over six years, is admitied to the State Bars of

-3
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Nevada and California, has been an associate attorney at my office for more than
five years, and has experience in litigating class action cases, specifically wage and
hour class action litigations. To date, Dana Sniegocki has been appointed co-class
counsel i the following cases: Phelps v. MC Communications, Inc., Eighth Judicial
District Court, A-11-634965-C and Kiser v. Pride Commumications, Inc., United
States District Court, District of Nevada, 2:11-CV-00165 on behalf of two separate
classes of cable, phone, and internet installation technicians for unpaid overtime
wages; Socarras v. Tormar Cleaning Services Nevadea, Inc., Bighth Judicial District
Court, A-13-675189 on behalf of a class of janitorial workers for unpaid overtime
wages; Girgis v. Wolfgang Puck Catering and Everis LLC, Eighth Judicial District
Court, A-13-674853 on behalf of a group of restaurant servers for unpaid mintmum
wages and overtime wages; Gemma v. Boyd Gaming Corporation, Eighth Judicial
District Court, A-14-703790-C on behalf of a class of casino workers for unpaid
minimum wages under the Nevada Constitution; and most recently in Thomay v.
Nevada Yellow Cab Corp. et ol., Bighth Judicial District Court, A-12-661726 and
Murray v. A Cab Taxi Service LLC, Eighth Judicial District Court, A-12-669926 on
behalf of taxicab drivers asserting claims for unpaid mininum wages undex
Nevada’s Constitution.

4. Tam aware of my duty as counsel to adequately represent the interests
of the class members in this case. [ believe that myself, and my co-counsel, Dana

Sniegocki, are competent o do so.

Affirmed this 28" day of March, 2016.

_-ﬁ""'av
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Leon Greenberg="







Western Caby Campany Case H: 1574184

Case File #; 1574184

Western Cab Company
801 8. Main Street

Lag Vegas, NV 89101
Telit L?{}Z} JR2-7100

EINg: 20-80981212

Representative:
Morax Law Fim, LLC
Johs T, Moran, Jr., Attorney af Law
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COVERAGE

Nature of Business & Section 3{d) eraployer: The subject of this invegtigation is s cab company. The
‘company has begrt ih business sinee the 1950, M Tobman {row deceased) purchased the company
1967, The company hecame incorpordted i the State of Nevada in September 1950 a8 Western Cab,

Page 1




Wastern Cab Company Case 1D: 1574184

The corporate officers are: Helen Tobman Martin, Director; Marylin Tobman Moran, Divector; Janie
Tobman Moore, President; and Jean Tobman, Seorefary & Treasurer.
Mrs. Jean Tobman is retived and mother of Helen, Marylin and Jean,

The General Manager Martha Sarver and Director Helen Tobman Martin handle all the day to day
aperations of the business; they hire and fire the staff; therefore they're bolh the 3(d) Employer (sce

Exhibit Tab C-1).

Tndividual Coverage: The cab drivers do have individual coverage since they receive credit card
payments from the customers,

203(s(A)(1) in 2008,

Period of Investigation: January 1, 2009 thru September 30, 2010

MODO Office: LV is MODO office,

EXEMPTIONS

213{a)(1) applicable fo:
(1) Helen Tobman Martin, Director

541.16G0 Exemption
Mm\gqes business, hires & fires staff, and does the employee scheduling

SR

{2) Martha Sarvey, General Manager
541.100 Exemption

Pags 2




Westemn Cab Company Cage 101574184

{3) Marylin Tnbmfm M{xmm Bn ety
541100 Exemption
Helps manage the business, hag suthority fo hire & fire stafl, and assigt hoth Martha &
Helen,

n{;‘t b

2131}

E i St
the oifice staft only work 40 hours per week, 1

213(b)(1) applicable to: Al niechanics seyvicing the faxicabs are exempt fiors overtiine provisions. The
mrechanics duties affect the safely of operations of motor velicles  feanspotfation.on public highways.

213{b)(17)-applicable to: Taxicab drivers are exempt from overtime provisions.

Noother exemptions weee applicable.

RN

o EMLA violslions were fornd siel o
TR ' : .
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Western Caby Ciinpany Case 10: 1574184

patd by Western Cab,
There weisg two other cases found from inore than 10 yeafs ago:
1} FML, A-vase #1240824 from $/26/02 thm 11/7/02 withno monefary findings;
2} FLSA case #1046854 from 7198 thru 7100 with Western Lineousine Service wifh 3% EE's sdte
$'34 63 54,

emploverwas not pay m& the requred wininnnm wage rale ; :
o commission and emplsver wag not verifying the comnuission eamf:d by duve:\ when divided by the
munber of hours worked in the week was afleast the muniomm wage rate or higher,

Section 206; The review of the company’s payroll records confiemed employer was nof paying i
‘wage rate fr aii henirs wou ked Whﬁ*ﬂ add.mg :-ﬁi eammg} wmmms 1t and fips, and dividing by the hous

Compiitations; All sarnings {Conuissions & fips) weredivided by the average number of hours worked
{60 per week), snd if the iate was below the muninmm wage wate, fhe difference was compuie:} as back
wages due employees. Howewer, credif was given 1oy homses employees 1eceived at the end of the vear,
All smployees received bonuses according o the employent period with coupany. The fitst vear of
employment employees recelved §50, second 51900, fird $300 and up 1o a max of $504.

Vote that the bomses were alse pro-sated o oaly comnt the porfion dug for the member of weks baciy

wages were computed. Example: emplovee receives- $500 bonug: for the vear and thers were 10 wicks

‘hack wages weie mmpmed therefore 500 would be divided by 2

then multiplied by 10 {number of weeks) and thatls the portion of the bmms subtracted flom the bacL-
wagés computed to give employer oreditfor the bonus,

ince they are exempt from bvertinge

Bection 21¥: Record keeping violations were found siuce employer failed to keep and maintaiy vecurate

Pag o




Wastern Cab Company Case 1D 1574184

record of the employees work hours, Almost s per week for a

total of 60 hours per week

Section 212: No tecord of child labor viclations were found, employer stated during initial conference
that they did not hire minors under the age of 18, Minors cannot operate a taxicab, and the insurance will
not insure 4 taxicab driven by a minor.

Civil Money Penalty Assessments; No CMPs recommended, as prior cases found occurred 10 years
ago. Emplover has agreed to comply and pay back wages.

BISPOSITION

A final conference was held on Nov. 15, 2011 with Owners, Heten Tobman Mariin and Marylin Tobman
Moran, (;cnaxailviamgm Martha Sarver, Attorney John T. Moran, WHI .
The conference was held at employers' establishment.
When employer was asked why minimum wage violations occurred, their response was they were not
checking the employees were malking atleast the minimurmn wage rate by dividing their weekly carnings by
the hours worked. Since my initial conference appointment they have started checking for minimum
wage.

1 discussed the sections of Fair Labor Standards Act that were reviewed in the course of the investigation:
Sections 206, 207, 211, 212 & 213). Lesplained in full details each section of the FLSA reviewed,

 also explained in full detail the minimum wage violations found under sections 206, and record keeping
violations found under Section 211, I then asked how they wounld come into compliance and cortect the
problems that lead up to the violations to avoid future violations, The entployers Martha Sarver and Helen
Tobraan explained they have added an ares in the irip sheets the drivers fill out daily where they must
document the hours worked in the day, from statt to end of shift. They are also verifying drivers’ are
documenting the work hours that they don't forget to complets this new setion of the trip sheet. They are
also closely tracking the work hours, adding them up weekly, and making sure the driver has carned
minimune wage rate or higher.

They are also implementing a program to menitor closely the non-productive drivers for potential lay-off if
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they do not make minimum wage or higher, They are also working on implementing a change for the
drivers to pay for a percentage of the gas, but have not yet decided what percent the drivers will pay. All
these changes they stated will help eliminate potential future violations.

Once compliance was discussed and agreed upon, 1 let them know the amount of the back wages found
due for the number of employees. The back wages found were $402,897.55 for 391 employces. Attorney
John Moran asked if they could have a few days to Took over the Suramary of Unpaid Wages, and discuss
how back wages would be paid and from where, 1 agreed and we planned to meet back on Wednesday,
November 30, 2011 at 9:00am to sign WH-56 Summary of Unpaid Wages.

On December 1, 2011 1 received a call from General Manager Martha Sarver explaining fo me that the
“wages” I had counted from the payroll records did not include the tips. I explained that the payroll
records has the commission earned and the tips right below and underneath both is a total column for both
and that is the amount that was counted as the employees' total wages. She pointed out to me that the two
columns were not added to reflect the total underneath them. So 1 palled up one of the payroll to verify
and indeed she was comrect. The total amount was the same as the commission amount therefore not
adding in the tips the employee had declared. T explained to her | would need a week or two to add up the
payroll records and make the necessary changes on the back wage computations. 1 also explained thal
although soroe employees may drop off the back wages computed, others may be added that had not been
on the summary of unpaid wages before, She stated she understood. After I 'the added the payroll records
and made the changes to the back wage computations, the resalts were: $285,229 .89 due 431 employees.
On Tuesday, December 13, 2011 1 dropped off the new computations sheets and Surmmary of Unpaid
Wages (WH-56) to Martha Sarver, General Manager at employers' establishment, She explained the
owners Helen Tobman and Marylin Tobman as well as Attorney John Moran were all on vacation and
would not return until after Christmas. 1 told her I needed to have the Summary of Unpaid Wages back
and signed before the end of the year. She agreed to have it to me by Wednesday, Decerber 284,

On December 28% the Summary of Unpaid Wages (WH-56) was delivered to the office by courier. The
owner Helen Tobman has agreed to pay the back wages to employees by Jan. 31, 21012, see signed
Summary of Unpaid Wages in case file, The Receipt of Unpaid Wages (WH-58) for all 431 employces
were printed and delivered to employers' establishment on Dec. 29th to be included in the envelope with
checks.
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No furthier action isnecessary,

Recommendation: Tt is récommended fhat thid case be closed administratively upos receipt of back
wages paid fo emplovees.

Publications: The 'em:pfifc;},:er‘i&fﬁs;pmviﬁéé with an FS#44 and Handy Reference Guide to the FLSA
inclnded with the appointment lefer. Af inilial conference, Owner, Helen Tobman Martin was provided
with the tollowing publications: 1261 & 1312,

Date:
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THE FIRST JUDICIAL DISTRICT COURT
BV AND FOR CARSON CITY, NEVADA

CODY O HANCOCK, an individual and
resident of Nevada, OASE WG 14 GO G0GRG 1R
DEPT WO 1

Plainnf,

¥3.

THE STATE OF NEVADA ex rol, THE
OFFRCE OF THE Nif‘»" ADA LABOR
COMMISSIOMNER, THE OFFICE OF THE
NEVADA LAT i()R COMMIS ‘\RNE*R st
SHANNON CHAMBERS, Novada L. k\m‘

Conntasioner, in hey official capactiy,

Defoviants,

DECISTON AND GRDER, COMPRISING FINDINGS OF FACT
ANDR CONCLUSIONS OF 1AW

On Aprdd 30, 2005, PlalntilY Cody €. Hancock FFlaintitf™), pursusg 1o MRS, 233B.110,
fited a complaint for declaratory relied against Defendants the State of Novada ex ref. Office of the
Mevada Labor Commissioner, fhe Office O The Nevada Labor Commissionsy, and Shannon
Chambers, i her official capaciiy as the Nevada Labor Commissioner {sollpatively, "Defendas™,
MAL

secking  fo  ivvalidate  two  admisistative  regulations—MAC, 6081081 and

GO8, 1042 purporting o dnplament acticle XV, section 16 of the Newvads Constitution (he
AT ) 3

i any finding herein 48 in truth & conclusion of baw, or if any conclusion stated is in tuth 3
fading of fact, it shall be deemed 3o,




L)

L

secking fo invalidute two  sdministmiive regulations--NAC, 6DRI0D() and WAL
GOS8 1042 —purporting o Iuplement axticle RV, section 16 of the MNevada Constitution (the
“Mindmugm Wage Amendment® or the “Amendiment™). Plalntifl also sought o enjoin the
Defondants from enforcing the challenged regulations.

Che or sbout hune 23, 2014, Defendants filed a motion to dismiss, After & buief stay of

procesdings for the parties to consider resohwion fhough a renewed rlemaking process,

Defendants’ motion 1o dismiss was withdrawn by stipulation of the puarties, enfersd

Murch 30, 2018, in which the partizs alse agresd to permit Plainidf to smend the complait, and o
seak 1o wesolve this action by respsative motions For swemmary judgment, The pavties agresd that so
disepvery was nozessary in this case, and that the determinative lssuss vire matters of Taw.

On or ghowt Pane 11, 2018, Defndants fHed thelr Motion for Suwmmary Judgment on
Pladettfs wlaims for declaratory refief On or wbont fuse 12, 2013, Plaintiff fled his Mojen for
Sunumary Judgment oo PlaimbiTs claims for declaratory reliefl Subsequently, each party responded
e opposition to the other parties’ motion, and replied in support of thelr own, Plaintiff had
previcusly asked the Nevadw Labor Comssissioner o pass upon the validity of the challenged
regulations, wnd the Court finds that all prerequisites under NR.S. 2338, 110 Inve heen satisfied
sufficient for the Cowrt 1o enter ovders reselving this matter,

The Cowt, having considered the pleadings and being fully advised, now finds and orders
ss Tollows:

As an inttial matter, summary judgment under MROCP 566) s "appropriate snd shall be
cendered forthwith when the pleadings and other evidence on file demonstrate that no geaming Igae
ag 0 any material Suel femaing] aud that the moving party Is entitled to 2 judgmuent a5 a makier of
faw,” Wood v Sgfeway, 121 Nev, 724, 729, 121 P3d 106, 16729 (2005) {lmemal guotations
omitted). Purther, in deeiding 2 challenge to administrative regulations pursuant i N JUB
233B.110, “[tihe court shall declare the [ehallenged] regulation juvalid i it finds that &t violales
constitutional v staiwiory provisions or exceeds the statutory authovity of the agencey.” 1\}?%‘

238,110, The burden is apon Flantif o demoustrate that the challenged regpfations viclate the

Wintmun: Wage Amendment,

o
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The Miptnum Wage Amendiment was enacted by & vote of the people by ballet Injtiative at
the 2006 Genwral Blection, snd beearne sifeclive on Novernber 78, 2006, 1t is & remedial a0ty and
will e liberally construed to ensurs the intended beusfit for the intended beneficiavies. See, L
Weshoe Med, Crr., I, v, Relignes Iux. Co., 112 Nev. 494, 496, 915 P2d 288, 289 {1996, yae afzo
Terryy, Sapphire Genglemen’s Chad, _ Nev, 336 P2J 951, 954 (2014),

Here, in order 1o determing whether the challenged regnlations conffiet with or violste the

Minimum Wage Amendment, the Court will first determine the meaning of the pertinent texival

portions of the Anendment, Convis review an adinistrative ageney’s interpretation of a statuse of
constitutional provision de nove, and may do so with no defrence 1o the agency’s interpretations.

United Statey v Stare Engleeer, 117 Nov, 385, 5389, 37 P34 &1, 53 Q001 "an sdministative
ageney’s interpretation of a repulation o statele doos not control i an alternate reading is
competled by the plain lmguage of the provislon”™);, Bacher v Stave Englneer, 132 Nev. 1110,
1118, 146 PL.3d 793, 798 (2006) (*The distrdet conrt may decide purely legal quastions withous
deference to an ageney s defermination.”).

The Mintnown Wage Antendment rafsed the mimdmnnn howrly wage in Nevada, but alsoe
sstablished 8 two-tier wage aystern by which an s g}iovw may pay engdoyees, owrently, 3825 por
Bowe, of pay down 10 $7.25 per howr I the emplover provides qualifying health insumnce benefits,
to the employes and all of his o her dependents, &t & ceriain capped preniuem cost to employes,

Section A of the Mintonwm Wage Amendiment provides:

A, Each smploy g,r shall pay @ wage to ench onpl syss of not Jess than the how iy
rRles :xc,t forth in this section. The rate shall be fve dollars and fifteen cents (35.15)
per hour worked, if the sooplover provides health benefits as deseribed horedn, or ‘m
dollars and ffteen cents (36.15) per howr If the f’mp,\,} er does not provide sm‘h
henefits, *hicung hoalth benefils within the meaning g of this szotion shall consiat of
making Lm 2 wperanes avallable o the am ;}{o}ae for the anployee sm_cl the
wnpim& e's dependents at a fotal vost 1o the emplovee for promivms of not rm @
than 10 percent of the smoploves™s § grows taxable ncome from the soplayer, ""h
rates of wages shall be adjusted by the amount of increases in the federal min m:m
wage over $5.15 peEr honr, m', i gregter, by the cumulafive incresse 1n the cost of
Hiving. The vost of Hving nurease shall be measured by the percentage increase as of
Deceber 31 in any year o\’w the level as of Dereinber 31, 2004 of the Consumer
Price Index {All Urban Consomers, U.S. City Average) as publist red by the Eﬁmmm
of Labor Statistios, 1LS, Depastment of § abor or the suecessor indey nr ﬂ*dm
ageney. No CFL adjusiuent for any one-year poyied way be grester than 3%, The
Gavernor or the State agency designated by the Clovernor shall publish a bulletin by
April 1 of each year ennouncing the adjusted rafes, which shall take offect the




]

following Joly 1. Such builetin will be wade available 1o all emplovers and to any
sther person who has filed with the Governor or the designated aganay a reguest 1o
veceive such nodee but lack of notive shall neot excuss noncomplisnee with this
seotion. An emplover shall provide weilten nedification of the rate adjnstments to
cach of s swployees and voake the necossary payroll adjustments by July 1
{followiug the publication of the bulletin. Tips or gramities recsived by employees
shall net be oredited a5 being any part of or offser apainst the wage vates regnived by
this section,

ey, Coaat art. XV, § 16{&)
MNAC, SOR.104{2) states, in periiva part:

2. A used in this section, *gross taxable income of the employee aitributable to the
emplover” mesus the amount specilied on the Form W2 issued by the employer to
the employes and inchudes, without Hmitation, tips, bomuses or olher compensation
as requared for purposes of faderal individaal incoms tax,

KA CGOR.1001) stares, In pextinent pait:
1. Bxespt a5 otherwise provided in subsestions 2 and 3, the minsimum wage for an
wnploves 1 the State of Nevada is the same whether the waployes i3 a fuli-tine,
permanent, part-time, probationary or temporary employes, andt
{2} U an emploves is offered qualified health insummee, Is §8.15 per
hour; of
{by JE an cmployee is nod oifered gualified health insweance, is $6.15 per
O,

NAE 50818400 I Tuvalid

Plaintiff confends tha N.ACL 608.104(2) unlawlully permiis eoplovess to figurs tn tips and
gratiities farvished by sustomers and the geners] public when establishing the maximum allosvable
preminm cost to the emplover of qualifving healih insurance. Hs argues that “10% of the
oanrlovee's gross tasably income from the employes™ can only mean compensalion and wages paddd
by the emplover to the eaploves, and excludes tps earmed by the employer.

Defendants argue that the tarm *gross taxable income™ divected the Labor Commissiones 10
interpret the ontire provision as meaming all fveome derived from working for the employer,
whether as dlrect wages oy a5 Hps awd gratuities, beeause Nevada has no stale income 1ax and state
Iy containg no definition of “woss taxable necme.™ Thevsfore, the State arghes, resat foderal
tax law is appropriaie, and because tips sl grataitics eamned by the employee constitae, for him ot
her, gross taxable incoms upon which fadersl taxes must be paid, o that regard, Defendants
contend that N.ALC, 608104028 definition of “income aliribuimble & te employer” hest

4
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implements the langnage of the Amendmendt.
The Cowt fnds the s of the Minmam Wage Amendment swhich N.ALC 60810403

o b

purports to Implement--S10% of the copluyee’s gross taxable income from the employer™-—4o by

nnambigucts, As the Court reads the plain language of the constinutional provision, it indioates {hat

)

the terrn ¥10% of the employee’s grose taxable income™ 18 Hmited o such income that comes "fiom

the employer,” as epposzd to gross tavable incore that emanstes from any other sourte, including

L18

fionn tips and gratuities provided by sn engloyer’s mustomers. “[Tihe language of & statute should
be given its plain meaning unless doing 0 viclates the spicdi of the act ... {thus] when a statute is
clear on s face, o cowrt may pot go bevend the language of the statute i detenmining the
legislature's intent.” University and Compmenity Colfege Swstem of Nevada v, Nevadors for Smend
Goveramen, 120 Nev, 712 L 100 P33 179, 193 £004),

Thers are no particular diffienlties n determining an enployee’s gross taxable tnvome that
comes fom the ssplover, sz (s figure must be reported fo the United Stafes Internal Revenne
Nervies as part of the employes's tox information, inclnding on his or her anwsl W2 form, along
with the employes®s Income from Gps and gratoites, The Court further presumes that empioyers
are aware of, or can eusily compute, how wmch they pay out of thelr business revenue 1o each
emploves, this being a major poriion of the business’s expenses for which records wre sursly
mainiained by the euployer.

The Court does note thet N.ALC, 608, 104(2) s nclusion of “bonuses or oilier compensation”
presents no constitutional problens vudsr the Amsndment, as long as the income i guesion comes
“from the employer.”

The Cowt vaderstands Defendanty’ intmpretation of thiy portion of the Amendment, and i
gapport of the administrative regulation puporting to implensent and enforee it fo emphasize the
phrase “gross takable Income™ in isolation, &t the expense of a full reading ghving meaning to e
qualifving term “from the smployer” Ag Defondants note in thelr briefing, e expounding @

constitutional provision, sech cowatruetions should be employed s will prevent auy claase,

semienge or word Fow beng seperflpous, void or insignifioant.” Yowngs v HMedl ¥ Nev. 2L

(1874}, To arive at Defendants’ proforred interpretation of jhe Amesudment, however, the Cowt

A
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wonld have to first fnd the proviston ambiguony, and then sngage o an act of intarpretation n

order to agree that the phrase “gross taxable ingome”™ modifies the fern “frora the smplover,” ather
than the other way around. In that formadaiion, “gross axable locome from the smplover™ is
rendered as “gross taxabls cone earned bal for employment by the employen,” o, “gross taxable

(385

oome carned a8 & resudt of having worksd for the emplover,” and “from the eaployer”™ is rendered
more oy lesy imslgnifizant w the provision. This iy, indeed, what NA.C. G08.104(2) attempts 16
indicats when it designates “gross tagable income stiribusable w the employa® a5 the messure of
the Amsndment’s fen-percent employes prenium cost cap caloulation. The Court disagrses, and
stead Gnds the constitutionad language plain on i3 bee

Rut even if the Court were to fiud the pevtinent portion of the Amelment to be anisguous,
its context, reason, snd public policy would siill support the conclusion that tips aud grateities
shonld not be inchuded in the calondation of allowsble sroployee premivm costs whet sn emplove
seeks 1o quslify © pay below the upper-tier minimum hourly wage, The deafters of the Amendment
exprogsly exchdesd tips and gratuities from the calonlation of the mindmam howdy wage ("Tips or
gratuiﬁes smoeived by omployees shall not be eredited ns belng any part of or offsel sgansl the
wage rates required by this seetion™), and gave no other indication that tips and grataities showd
be allowed as a form of orndit againgt the cost of the heattly tnsurance benefits the Minboun Wage

Amendiment was designed to enconrage employers 1o provide employees In exchange fiw the

privitege of paving a lower howly wage vate. Futher, as Plalmiff points o, the effect of

permiiting inclasion of tips and geatulfizs is o inerease, in some cases precipitously, the cost of
health tnsurance benefits to emplovees, w reault that is not supported by the policy sud fimetion of
the Amemndment generally,

Defendands argue that permitting tips and graniities fn the premiam caloulations for tpped
cmployees eliminates an advantags for those employess that non-tipped ¢ smployees do not enfoy. It
is et shictly within the provinee of the Nevada Labor Qs:}ﬂ}ﬁ;i&sic&ﬂﬁf, however, fv make such
policy choless in place of the Legislatore, ov the peoply acting in tYkelr legislative capseity. Her
charge 18 1o enforce and nplement the labor laws of this Stale ay writtn, FORS, 6071601 In

any gvent, and apart fom the Amendment’s oxpress freatment af the jsme, Nevada has prohibited

&




at

o

£k

i

-~

]
kg

sdiunsirative regulation. See NR.S. 608,160

The Comt finds that N AL, 608 1042), insofar as it permits smployers to inchude tips and
pratuities farnished by the customers of the employer in the calevlation of income against which in
measuged the Mindmum Wage Anendment’s ten pereent income cap o allowabie health insusnce
premiwm costs, viclates the MNevads Conglitution and therefore exceeds the Mevada Labor
Commissionsr’s asthority © promuigate admivisnative regubations, The Coust defsvmings the
regulation in question 0 be Ipvalid, and will finther snjory Defadants Hom enforcing NAC,
GO8.104(2) for the reasons stated heren,

N AL 60816000 Ta Lrvalid

PlainthT argues that, in order to qualify for the privilege of paying less than the upper-ter
hourty mintmmm wage, ai employer vinst acteally provide gqualifying bealth inwwance, rather than
merely offer i, Fle contends that, read as a whole and giving all parts of the Ameodmoent measing
and function, the basie sohene of the provision i to proposs fov both emptoyers aod anployees 8
set of choices, & bargain an craplover van pay down to $7.25 per hour, currantly, but the amnployee
must reestve semething i return, gualified health insuwrance, A mere offer of health Inswanee
which the emplovee has not played a role i sslecting and may not meet the nesds of an employes
and b or ber Samily for avy sunber of reasons-—permits the empliyer to receive the benefit of the
Minbrmm Wage Amoodmesnt, but can Mw the smployes with less pay and no Insurgnce provided
by the employer,

T sapport of this interprstation, Plalntiff suggests that “provide” and Yoifering,” as used i
the Awmendment, are pot synonyms, but rather that the basie command of the constiutiond
proviston {(n order to pay less than the upper-tier wage level) i 1 provide health benefits, and that
e suzceeding sontence that beping with the fenn “offeviug” ondy dictates certain roquirements of
the benefits that must be offored as @ step in thely provision o employess paid al the lower wage
rale

Defendants argue that “provide’” md “offuring” are synanymous, and that an craployer newl

.

ouly make available qualified heallh nswranee dn oxder to puy below the apper-ticr svage level,

o

whether the emplovee accepts the benefit or nol. Defendanty argue that the wsage, by the

3
i




Amendmerst’s deafters, of “offering” and “muking available™ in the serence suceeeding those
employing “provide™ modifier and defines “provide” o mean merely “offering” of bealth
InSuraee,

A further argument by Defendants is that the beneflt of the bavpain inbervant iy the
Amendment s the offer fiself] having employer-selected health nowrance made available to the
erployes, and that inferpreting the Amendoent & require thel smployees accept the beneflt I
arder for an employer io pay below the apper-tier minionen wags denles the valne of the Mintmom
Wage Amendeaent to the emplover, They deny that "provide” s the conuuand, or mandate, of the
Mintmum Wage Amendrment whers qualification for paying the lessor wage amownt is concerned,

The Caourt Hads that the Minlmum Wags Anendment reguives that smplovees actually
rocaive gualified heslth nsumnce in onder for the emplover to pay, curently, down 1o §7.25 per
howr {0 those cmplovees, Otherwiss, the purposes and benefita of the Amendment are thwarted, and
employess (the obvious beneficlaries of the Amendment) whe reject insrance plang offered by
thzir senployer would recelve neither the low-vost health inserance envizloned by the Minihmm
Wage Amendmert, nor the raise iy wages its passaged promised, $7.25 per howr aligady belog the
federal mintmum wage rade that every emplover In Nevada must pay thedr employees anyway, The
amendment langusge does pot suppart (s lerpretation.

The Cowt agrees with Plaintiffs argument thay “provide” and “offering” are not
syhonyioous, aud that the drafters Includsd both fenms, Infentionaily, to signify different concepis.
“TWihere the document has used one tenn in one place, and & materially different ter in another,
the presumption is that the different term denntes a different idea.” Avtonin Sealin and Bryan A
Ciarner, Reading Low: The Interpretation of Legal Texss, 170 (2012), It Is slso imshuctive that the
drafters used “provide,”™ a verh, ami "offering,” & gerond, ostensibly © make a distinotion bebween
fheir funstions as parts of speech withix the text of the Amendment. The Awendment sasily could
have stated that “[Uhe rate shall be ¥ dollars per howr worked, I the smployer offery health
henefits as deseribed horsin, vr X dolars por how if the smployer does not offer such benefite.” It
did not so state. Instead. 3t requived that the employer “wovide” qualified heslth lnswanee i &

wished 1o take advamtage of the lowst wage rate. The Court agrees with Plaintitl, farthenuaore, that
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the pveral] definitional weight of the varl phrass “o provide” Jends credence to Ing futerpretabon
that it msyns o furnish, or to sapply, rather than merely to make avallable, especially when the
overall covtext and schee of the Mintmum Wage Amendmens is taken into consideration.

The distinction the parties here draw betwesn “provide” and “offaring” Is ne small matter,
Allowing employers mevely to offer health insurance plans rather than provide, fuenish, and supply
them, aiters significantly the fanction of this ramedial comstitutional provision. The fundamental
operation of the Minisnum Wage Amendment, falrly construad, demands that employees not be feft

~

with none of the benefits of i1s enactment, whether they bo the gher wage ratwe or Se pronused
low-cost bealth insurance fov themsedves and their families.

Bocmge M.AL 60 T00{1) impermissibly allows mployers only 1o offer health insurance
berefity, but does not take inte zccount whether the emplovee accepts those bensiits when
determining how and when the smplover may pay below the opper-tier miniromm wage tale, 1t
violates the Wevada Constitulion and thevefore exceeds the Nevada Labor Conmutssioner’s
anthogity to promulgate adwinistrative regulations, The Court detenmines the regulation 1o question
1o be fnvalid, and will further enjoin Defendants fom enforeing N.A.C. G08.104(2) for the reasons
sigted herein.

P I8 HERERY ORDERED, therofore, and for good cavse appewing, that Flaintifl's
Motton for Suamary Jwlgment s GRANTED and the Dofondant’s Molion Jor Suromary
Fudgment is DENIED,

I IS FURTHER ORDERED that AL, 608.104(2) {5 declarad Invalid and of no elfect,
for the reasons stated horein,

1T I8 FURTHER ORDERDD thet WAL, 608 10001) i declaved invalid and of no ellect,
for the reasons staled boretiy

]
;
;
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regulations,

Subanitied by:

WOLE, BIFEIN, SHAFIRO,
SUHULMAN & RABKIN, LLE
DOM SPRINGMEYER, B0,
Wevada State Bar No. 10721
BRADLEY BCHRAGEER, BESQ.
Nevada State Rar No, 10217

3556 B Russell 1 ..mid, Second Floor
Lag Vegaz, Movada 89129
Attorreys for Plaintiffs

..................‘M.‘. b S A DL G I R

Bmc} w‘is Sx h::g{,r L al\

¥ IS FURTHER ORUERED that Defendants see enjoined from suforeing the chailenged

\Q
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Londune 10, 2015, Defendants’ Response in Opposition o pleintfi mation wag filed
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CORPORATION,

Flandya
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LEON GREENBERG, Lzaqs .. SEN 8094
HGOCKIL SO, SEN 11718

Leo 10 Q:é‘»ﬁ enberg Professional Corporation GLERY OF THE GOURT
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DISTRICT COQURY
CLARK COUNTY, STATE OF NEVADA

Case Mo A-12-8817260
Pept: XXVIH

STOPHER CRAIG, Individually

sifisatad,
o o dm‘ {m;tr{zm., Flaintiffy’ Viotion
Plainnifiy, 238 Action Pursuant
K3
Vs, '

o, MEVALY
CABCORPORAT TON, and |
{Tlxg

CHEC

Wm-wfam/umﬁwmxwwgmxwhﬂw’-mf

Prefondants,

o

Plainti s Sled thel Motton to Certify Class Adtion Pursusnt to NRCP 23(h)(3)

on une 26, 2015, Plaintiffy theveafter filed their Reply to defendants’ Response in

1 Opposition to plalutiffys motionion Ruly 7, 2015, This matter, having come before the

Lourt forhearing on huly 14, 2015 a '()::tt{-;hca:‘?,:?@ 2015, with appearances by Leon
Cressnberg, Fug. o belialf of all pl ais‘“s‘a:iff&;; and Tamer B Botrog, Es, on behalf of all

'{iﬁ@‘fﬁ.{;@imtg} ard following the aygaments o such coutvel, wad aftef dug consideration
§ of theparties’ respactive briefs, and all pleadings kad papers ob e oy, and good

cauge appearing, therefore

ok
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THE COURT FINDS:

Upon review of the papars and pleadings on file in this matter; and the
evidentiary record currently befors the Court, the Cinwrt holds that platutith have
adequately established that the preveguisites of New. R, Civ. I, \.“;{h}{, Fpave meb ko
| cortify the requested class secking damages under Avdlle 15, Seoon 16 of the Nevada
 Constitution (the "Mirdmum Wags Ameidiisnt”) and grents the motiom,  The Court
§makss vio determinations -{}ffiﬁi{z matits of the claimg asseried nor whether any
i Wazes ark ,fszt;z%uce‘ﬁ}g}*@w&zd to any olass wembers as such issues arg not
properly considered on & motion for class certification. In compliance-with what the
i3 _iﬁiﬁflﬁ’?-"?&ﬁiﬁ?&&‘s is requived, vr ot least divectad by the Nevads %nm:sza o Courtas
1 destrable, the Court also mﬂfi{f% certain findings suppdtting fs-dee to grant clasd
"s:;er%tigfm'amit; wnder NROF Rule 23, Ses, Beazer Howier Holding Corp, v ﬁi’f,g_f?fi;«ifi
Judiciid Dist, Cowrt., T91 P 3d 138, 136 {2012y (Bn Bang) {Granting wiit petition,
fAnding digtdet court sored 5;} faling to conduct an NROP Rule 25 analysis, and
Bddings et "fuitimately, upon & motion o proceed as a Class.action, the district eoust
5 | must “thoroughily analyze NROP 2¥s requirersents and document its findings. e Citing, |
DR Hortowv. Bighih Judicied Diss Cowr ("First Lighe 1179, 215 P34 687, 704 (Nev,
Sug, G 2009),

Agsn mim} mistter, the natuse of the oludms mads n Lhis cash are of the gost for

56 1 which olass detion trentment wonld, at Jeast presuptively, fkely be available ot

I sensible. A détertmination of whether an emploves is owes unpsid aminimum hourly
3 wages vequives thatl three things be determined: the houss worked, the wages paid, and

I the applicable hourly mindmisn wage, Onoe those thres things are known the minimum |

wages oved, I sy, greonit subiect to daninution sy the -@;ﬁﬁ{}iov&é‘ﬁ contributory
s I nngligence, awy siate of mind of the parties, or anything elesofan fdividus! natuse

- that Bas et identifled to the Court. Making thosé ssa'rzw*;':}gmés:fiﬁmiﬁzz‘i.i_xtgzei.j%_{:;zjzg;,
' E;:‘tt,wﬁfx_sincs.w!:sj:a*z.ii sasertially a commdn formla, fora lavae gionp of peréons, is very

likely 1o lnvolve arvetficient process and common guestions.  The mintmm hourly
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Led

i {-Cowrt finds it persuesive that a prite United States Department of babisr review of

employess who do ot receive "qualifying health tusyrance,

wage rate is set af & very modest level, meaning the amownts of unpald minimum
wages likely to be owed to any putative class memberare golng to prosumptively be

faiely sinall, an-additional efreumstance that would tend to we il in favorofclass

eertifioaion,

Yo vorpect to granting S motion and the resord presentad i this case, the

e

j;%s:fmaimt% records, applying a uniform methodology, conciuded that over S08 corrent
“or former taxioab deivers were owed varying smounts of unpald nindmmn wages
Liotsl ing o exvess of $300,000 under the federal Falr Laber Standards Act {the

FELSAYY forthe two year period cunslsting of the calendar years 2010 a-xp.;:i 2011

i 'While that %'.’iz‘atiisirié% (’i{&&s 1ot resolve the meritsof fhe plainttifs’ claims; since it doss not

extablish that afy clagz membaers ave 2 sctually owed additonal xja‘air;ﬁ.’smm. Wages thler

the Minimim ‘ﬁf&ze, Aradndmer, it doss, i the Cowrt's view, cleardy present at least
Tywo common guestions wartanting class certification if the methodnlogy nuad to reach

Hehose conclusions is Tater found to be goirect,

“The frst such guestion would be whether the class membees are owed additiunel

mininun wages, beyanid that toncluded by the United Stares Department of Labor, by
virtue of the Misimum 'i&?&xg&: Aonendoent Imposing an hotely mindsim wage rate that

14 $1.09 an hoor Kigher shan the hourly thinhiom wage mqum_d by the FLEA for

B3

The Court conclades

that resolving sush “gualifying bealth iusurance” question involves issues conmmon to

all of the class members and defendants have not graffered sny meaningiul evidence

%

tonding o contradict such conluston, The second suelequestion would be whethst

the class members are owed additional minimum wages, beyond that vconcluded by the

Uinited Sudes Deparient of Labor, by virtue of the Minimum Wage Atvendment not

allowing ot emplover & "ip Sredit towards s minitmm w e requinnents,

somsthing that the FLEA doss grant to emplovers in respect o its minimum wags

{roquivements.  The United States Department of Labor is indieated fn that agency's
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report & having reduced its calonlation of defendants’ FLSA minimom wage
deficiency by crediting as tips towards that deficlency 9% of the customer fues
collected by the class t:m’mbm The Court concludes that resolving whether
additional amounts. of minimum wages sre owed o the class members under the
Minimum Wage Am&ndmam_, beyond the amounts concluded by the United States
Drepartment of Labor, because of such agsney’s use of a "tip cvedit” involves lssues
common io all of the class members and defendants have not proffeved any meaningful
evidence tending to corzi;ra.tﬁici such sonclusion,

The Court makes no finding that the foregaing two identified comman questions
sre the only comumon questions present in this cage that warrant class certification.

Such two identified issues ave sufficient for olass certification ax the commonality

2 I prevequisite of NROP Rule 23(a) is satisfied when 2 "single common question of law

or fact" is identificd, Shuette v Beaser Homes Holdings Corp., 121 Nev, 837, 848
(2003},

The Court alzo finds that the other requirements for class certification under
NRCP Rule 23(h)3) are adsquately satisfied upon the record presented. Numerosity
is established as the United States Depavtment of Labor investipation identified over
800 potential class members who may have claims for minimum wages under the
Mininmum Wage Amendment.  “[A] putative class of forty or miore generally will be

found numernus.” Shuette, 122 Nev, ai 847, Similarly, adequacy of representation

and typlealtity sesm appropriately satisfied upon the record presented, H being

 ynelisputed that the two named plaintiffs are or have been taxi drivers empl:jj;ed by the

s

deferctants and thedr counsel being expevienced in the handling of class actions,  The
Cownd also belivves the superiority of a class resohution of these clajms s established
by their presumptively small individual amounts, the practical difficulties that the class
members would encounter in attempting to Hilgate such olnims individually and obiain
individual counsel, the status of many class mentbers as current emplovees of

defendants who may be loath to pursue such claims out of fear of retaliation, and the
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desirability of contralizing the reselution of the common gusstions presentesd by the
over 600 clags eambers o a single proveeding:

Defendants have not pmif arad evidence or argunents convineing the Court that

i should doulbst the securacy of the foregoing findings, The Courtis-also mindful that

Shuette supports the premise that is hettsr for the Cowrt 1o inftally grant class

certification, If appromriaty, and "reevaliate the certification i ekt ofm vy problems:
: PR ; & &

1 that appear post-discovery or later in the procesdings.” Shuette 124 P3d at 344,

e

Therafors

IT IS HEREBY ORDERED:

Pl Motion to Dertify Class Astion Pursemt o NRUP 230X is

CHORANTED. The class shall consist of the class elaims of all persons mpioye&.fby

defendants a8 tad deivers i the Skxte of Nevada at anvtime fron July 1, 2007 theough

OQetober 37, 2015, exceptauch persons whe Bl with the Coutta writen statemient of

thedr election to exelude therselves from the oliss as provided helow, The class

slatme are gll dlabms for damages that the class members possess against the

| dofendatty under the Mintrawn Wage Amendment axisiog from uapaid rinbvum

Wwages that are owed to the class me ;iti ¢ for work they performad for the defendants

from July 1, 2007 toough Ootober 27, 2015 . Leon Greewberg and Dana Sniegoekt of

Leon Greenborg Professional Corporation areappolted as class counsel and the

named plaintiffs Cheistopher Thomas and Christopher Cradg are appointed ay class

tepresentatives, The-Cours will allow discovery pertaining to the olass members and

5 4 the elasyclabms.

.{}.}" Diefendants' z:cmras&ziam tl{;-p voduoe to plalntiffs' counsel, within 16 days

of theservies of Notice of Entey of this Order, fhe names and last known addresses of

all persons eriployed % taxicaly drivers b thie defendants tothe State uf Wevadn fom
July 1, 2007 throvgh October 27, 20615

(s
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(2)  Plimtifiy coupsel, upor redeipt of the names and addresses deseribed tn
{1y above, shall have 40 days theveafter (aud if such 40th day i a Baturday, Senday ov

holiday the first following business.day) tomail o Notice of Clags Action in theform.

Trannexed hereto as Bxhibir "A" 1o such persons to netify them of the certification of

this-case a5 & clasyaction pursuant o Nev, K, Civ. P 23(0)(3) sid shall promptly file

with the Cowrt & sultable decliation condirming thatsuch matling had heen performed;

{3} The¢lass memberk asenjodoned fomm the date of entry of this Order, unti
o winless o fidther Order It issued by this Court, from proseouting aF compromising

any of the class claims except as part of this action and only as pursuant to such Order;
aned | |

() Class recmbery seeking exclugion fom the class must file 2 written
- statement with the Court setting Forth their navte, adivess, and election 1o be exelided
froomy the class, no later than 48 days after the mailing of the Notise of Class Action:as
,ﬁi‘ﬁ'ﬁfiiit‘..{fi\ﬁr_ {2, abowve, |
3} TISSO {}mx REL.
mfa: d tlm iy

5 dw of Novemben, 2015,

pald & farae
(}wi ?xi d S{s«

Kb ot g
B:}; ,_f): &

f

i"?&zm ‘%mg
LEON ORER
2965 5. Jones Blvd,, 3te
Las Vegas, WY &‘?‘14@
-Attei‘ﬁﬁ*& Tor Plaintiffs

Approved axte foun ;anv:i. sofilent

afE e \g

. SHECK

_ SP{ VT ATION {‘{’% i?{}.ﬁd DEPT.
25 W, Pogt Read

N RLES, PV BUTTE

Attor "}WS fivr Defendants
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Eleatronicaly Filed

RA02018-01:35:33 P

ORDR
LEON GREE B OF THE COURT
Nevada 831&’ CLERK OF THE COURY

& z«f;z 5
Neﬁdﬁd Bar ?\5\1‘ }.E ?

Leon Greenbarg I‘ifgiem«:‘naﬂ Corporation
_;%* Howth csne% Bemevmu Suite Bad
s, ey

i3 y '\‘ E"}t"i“ﬂ(d}{}\? htfil}}\ i\iv‘t t«‘{}?‘{g
Timsinw.som
s

Tor Plainh
DISTRICT COURY
CLARK COUNTY, WEVADA

MICHABRL MURRAY and , -: Case Mo A-12-6680230-40
MICHARL RENG, b deidually and . | _
on behalf of all others similagly OBEPFT

situated,

Plaintifty,
v,

ACAR TAXESERVICE L A
AR, LLC, snd CREWS ri’li"}?\ti
MNADY,

Defendanis,

Order Grantiong Pladid i Mlation b Certidy Class Action Parsuantio NRCP
Rule 7 PR and NROP Rude 280043 and Denviag Without Pr ehudioe
Plaintifly’ Motion to Appointa Special Mastie Under ] NERP Rule 83

Plaitiffs filed thair Motion to Ceelify this Ciise as aClass Action Parsesnt 1o

NR ‘E:" S3(E3) and NRUP 23(b)(2); and appont 2 Speeial Master,.on. May 19, 23015,

Defendants’ Responss in Opposition to plaintiffs’ motion was fled o 8, 2018,

Platatifss thereafier filed theit Raply to defondams” Response in Opposition to

plalnti P motion on Jube 13, 2015 This watter, baving eone before the Court for

hearing on November 3, 2015, with appeartinees by Leon Croenberg, Fsa. and Dana
¥

H
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under Asticle 15, Section 16 of the Nevads Constitution (the “Mininum Wage

SRR

Snisgooki, Fsg. on behalf of all plaintii, and Bsther Rodriguer, Bag., on behatf ofall |

defondants, and following the aguinents of such counsel, and after due consideration |
of the parties’ ve Bspea ative briefs, and all ploadings and papias on file heretn and good
catise appearing, therefore

THE COURT FINDS:

i Respect to.the Reauest for Class Centiticatiog

Uipont review of the papers and pleadings on Sledn this watter, snd the
PRE ¥ b8 ;

- evidentiary record currently hiefore the Court, the Cowrt holds thae plaingiffs have
1 adequiately established that the prerequisites of Nev, R, Clv. P. 23(0)(3) and Z3(b)2)

- ars et to cortify the requested classes seekingamages and sulteble infunctive velief

Amendment”y and MRS 608.040 and the cluins sssorvied against defendant Nady in
e Thied and Fowth Claims for Rehel i the-Second Amended gnd Supplamental

Comgdaim and grants the motion.  The Cowtinakes ne determinations of the merits i
af e claims ssserfed norwhether any mintoum wages are actually owed {o any class
merhers, or whether any njunctive relief shoald agtually be g%:_{mied, as such isdues

arenot properly ponsideved ona motion for ofass certification.  Tocomplisnce with

swhiat the Court believes is eqmm ot at Tedst {iﬁ?ﬁﬁtﬁdﬁﬁ the Nevada Sy e Lot |
as desirable, the Cowrt alsomakes cortaln fudings supporting its decision to-grant
clags certification mnder WNROP Rule 23, See, Beazar Homes Holding Corp. v. Bightl

Judicitd Dist Cowrt.,, 291 P2A 128, 136 (2012) (Fo Batic) (Gransing writ petition,
b3 : !

s
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finding district court srrad in failing to conduet an NRCPF Rule 23 analysds, and
holding that “ulltimately, upon a motion to proceed 25 a class action, the district
court must “thoroughly ﬁmiv?a NRCP 23 requirements and dovament its fadings™
Citing DR, Horton v, Bighth Judicial Dist. Court (“First Light T7), 215 P34 697,
704 (New, Sup. Ct. 2009},

As an nitad n:z.:-sé;tér, the nature of the claims made in this case gre of the sort for
which class action treatment wonld, ar lesat presumptively, likely be available ifnot
sensible, A determination of whether an emplovee is owed unpaid minimam howly
wages roquires that three things be determined: the hours worked, the wages paid, and

the applicable howrly minimum wage. Once those thres things ave known the
mrinimn wages owad, 1Fany, are pot subject to diminution by the employes’s
contributory pegligence, any state of uind of the partigs, or anything else «fan
ihividual nature that has been identifind to the Court. Makiag those same thies
determinations, nvolving what iz sssentially @ conumon formula, for a lage group of
persons, 1s very likely 1o nvolve an effictent process cil‘(?i copamon questions. The
mdnbmm hoﬁf‘iv wage & rate is set At & ver ¢ modest level, meaning the amounts of
unpaid minimuen wages Hkely o be owed to any putative class member are golng to
sresumptively be fairly small, an additional ciroumstance that would tend tr welgh in
favor of class certification.

In respest to granting the molion and the record presented n this case, the

Court finds it persuasive that a prior United States Departinent of Labor (USDOL”)
3.
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- litigation inltiated agaiost the defendants resulted i a sonsén Judgment o‘ﬂhgwisw the

defendants-to pay $139,834,80 in vapaid mintonm wages to the USDOL for

distribution to 430 taxi drivers under the Rderal Pude Tabor Standards Act {the

SELEATY for the twir year peried fom Gotober 1, 2010 through Oetaber 2, 2012, The |

parties dlepute the eollarerdd estoprel dantficance of that consent judgment i this
1 B b j £
Htigation.  The Court does tot detertmine that issve ot this tine, inasruch ax whether

the plaind B are actaally vwed mintmom wages (the “nrerits” of thelr claims) is nota

finding that this Couit niged make, not presumably one itshould miake, i the sortext

- of grantihg o denying & mtion for class certifivaton. The URDQL, hea public law

enforcement agency has a duty, mueh ke a prosevuting attorney i the erimingd lave
vontext, to enly fhatitute vl Hilgatiot sgainst employers when credible svidence
exists that such employers have commitied violetlons of the FLSA. Acuordingly,
whether or not the congent judgment is dessmed as & binding sdudesion by dofendanis
that they swe $139,834.80 dn unpaid windiem wages under the FLEA Tor distribution.

to 430 taxd drivers, it is sppropriste for the Cowrt to fid that the Consent judgraent
constitutes subitantiad &“‘:ﬂe:ifiﬁm‘:;ﬁi fhat, of least at thiv sthge In these procesdings,
common questions exist that vrarrant the granting of dlesy certification. The-Court
eoncludes that the record presented pwmt\.udx extablishios that there avs 8t least two
common questions warrdnting class certification inthis pase for the purposes af

NROP Rude 230033 (“damages class” certification) that are cosxiengive with the

paiiod covered by the TSDOL ooasent judgment and for e period prior to funs of

b,

:
i
t
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- employes and class msmber Michasl ‘:m’;vt«:sz tndicating thit he wag paid §7.2

- 3014,

The fizst such guestion woild be whether the class members are owed

additional mininum wages, hevond that sgresd to be paid in the USDOL sonsent

Judgment, and for the pefod soversd by the consms Judgment, by vistue of the

Mintmum Wage Amendment: imposing an hourly minimuont wage rate-that s $1.00 w0
herar higher then the hously minimim wage e quived by the FLEA for employees who
danot recetve “qualifying heslth suranss.™ The Cowrt convludes that sesolving
such “rualifving health Insurance™ question Involves issues cominon 1o all of the. class
members and defends m«* have not proffered sny meaning§ d evidencs tending to
pontradion such conoiusion. The seoond such question would be whather the class
members are owed additional i Wagess Seyord that alleged by WSDIOL for
the perlod covered by the consent judgment, by virue of the Mintmum Wage
Amendment not allowing an smployer a “Hp credit” rowards ity mindmum wage

sequivements, sormething that the F LSA does geant to employers fn vespect to it
minhnum x&*agﬁ:rmx:;uiramen{zs.' Tt s unknown whether the USDOL congent Judgment
saloulstions includs or sxelude the applivation of any “ip eredi® towards the FLSA
minimum wage defibiency alleged by the USDIOL against the defendants.

Ty resipaat o the Sty cradit™ lesue nlainiiffs have also demonstrated, and

defendants donot disphte, o violation of Nevada®s Constitution existing prior to June

- of 2014, Plaintiff has provided to the Coutt pagroll records frorm 2 (14 fortaxi deiver

o

A5 an
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hour butonly when his fip eamings ave Included, Defondant doesnot dispute the

aocwey of those records. Mor has it produced any evidence {or even ageerted) that

- the experience of Michael Sargeant it respeet to his same was {solafed and not

common to Taany of its taxi driver sinployess. The Nevada Constitdgion”s mindmiam

wage beouirements, untike the FLEA, prohibits an employer from using s tip credit”

and applying an employes’s tips towards ay portion of its miniamm wage obligation.,
The Sargasnt payrall racords, on their face, establish o vislation of Nevada™s
rinivm wage staadards for s vertain time periad snd strongly support the granting
aof the requested olass conificdtion.

The Court teakes no-finding that the foregaing two identifind comtron
questions are the only cornman questions present in this case that warrant clasy
eertification. Suchtwo idemtifisd sands ane suffietent for class cerfifioation as the
pommonality prevequisite of NREP Rule 23{a)is satisfied wher & Ysiagle common

Nav, 837, 848 {2008). In addition, there also appear to be common factual and Togal

2

isshes presented by the olaims marde tnder NRS 608,040 for statutory “waiting time”

penalties for former taxt deiver exaployees of defendants and whether defendant Nady

- can be found, personally Hable, ay alleged in the Third and Fourt Clatwy for Reliet in
the Second Amended and Supplemsand Complaing, for suy monies owed fo the class

- members that would otherwise be just the responsibility of the corporate defendants,

Such cotnmon questions sre veadily apparent a3 NRS 608,040 fs a striet Hability
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giamza'éﬁi& the conduct allaged by Nady that would 4 fmpose lis ability upon hiwg 15
cormmon to the class, as ;t mwi‘a os hig divection andconivoel of the vorporate
defendants and niot his actions towards aay class member individually,

The Court also fnds that the offier reguirements for ¢lass s cortification under
NROP Rule 230037 are adeguately satisfied upen the record presented, Mrmarusity
is ostablished gs the United States Departiment of Labor mvestization identified over

430 potential olass wembers in the vonsent judgment who may have claims Tor

minieuam wages under the ?sei?}::ztii}‘xmstgl Wage Amendment.  “[A] potative class of forty
or more generally will be found numerous.” Shueite, 123 Nev. at 347, Similadly,
atlequany of representation anﬁf tepleality seem appropristely satisfied wpon the record
prasented. 1 i ondispuged that the two namad plaintiily, who witye found Inthe
VSO, conzent 3§adusmw fo he owed uapsid mintom wages under the FLEA, and
additional olass representative Michag! Sargeant, whoss pawdll records show, anthel
face, & vielation of Nevedas mindoum wage spavaments, aesor hav-@._ been toxd
drivers employed by the defendants.  Counsel for the plalotiffe have also

dememstrated their significant ekperienice in the handling of class acfions.  The Court

also helieves the superiority of a clags resolution of these elaims fs establishiad by thelr |

presumptively stall mél mﬁtm srncunts, th practicil difffoulties that the clasy
members would encounter by attempting to ltigate such claims individually and obtyin
individia! counsel, the surus of many olsss members as currcnt erployess of

defendanis w‘hm may be loath fo pursue such claims oul of foar of retaliation, and the
3
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dosivability of centealizing the resolution of the conumon questions presented by the
over 430 ¢lass members In a single progesiing
T respect to class ertification under NRCP Rule 23(h)(2) for appropsiste olass |
wide Injurnetive felief the Court makes 1o fadidg thet any such relief shall be granted,
anly that it will grant such class certification and consider at an agﬁpmgriai& e the
form sod maoner, 15y, of sush jeneton. The existerics of vommon polivies by
deferidants that either directly violste the rights P theclass mebers to recelve the
it wagss sequired by Nevade's Constitation orthat lnpaly the enforcement of
hose yights aod ave otherwise Hlsgdl, are substantially suppovied by the svidence

g,

praffered by the plalutiffs, That evidence inclusdes a written policy of defendunts

reserying the right to unilaterally deein certain tme during = sl driver’s shilt ag fon-
compensabls and non-warking “personal thne Diefendatits have also failed to keap

»

yecords of the hours worked by thelr taxi drivers for each pay pedod for e mumber

- years, despiie having an obligation wgintatn sueh records under NES 808215 and

being advised by the USTIOL, n 2009 to keep suol records.  And sy dosumented by

- the Michas! Sarpeant pryroll veconds, the defendants, for g perind o fiime after this

Court’s Order entered on Febraary 11, 2013 finding that the Nevada Constitution’s

minimu wags provisions apply  defeadants” taxioab debvers; talled to pay sugh

minimuin wages, sueh fallure continuing theough st least June of 2014, Plaintifls

have also alleged in swormn declarations that defendants have a policy of forcing their

A

taxi deives to falsify dhelr working time vscords, allegations, whish i trde, may rlgo
' 8.
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warrant the granting of injunctive reliel

The Court notes that Neveda’s Constitution commaatids this Courtto grant the
plaintiffs “all remedies avall &iﬁ ¢ under the laweor in squity” thatare “appropriste” ta
“vermedy any vicdation” of the Nevada Constitotion”s mihaiim wage requivaments. o
taking newe of that e‘;@zﬁﬁﬁxﬁd ihe Court does not, st thistme, artfoulate what form, i
any, an injunction iy take, only thit i i nof prectuding any of the founs of
mjunetive relief proposed %:zy nmm;i& Hcluding Qo defasdants to pay

minfurim wages o s taxk deivers in the future; Ordering.defendants o mudntaln

;:smpc:w:w{wéé‘a of their tuxd devers’ hours of worlks Ordering nolification o the

- defendants’ tod debvers of thelr vights to mindrn wages under Nevadas
- Congtitationy and Ordertng the appointmisnt of a Special Master to mositor

= dofordints’ compliahes with such ab Injusetion,

Defondants have not profioved evidence or argunsats convineliig the Court that
it should dowlt she aceusaty of the f@r%mm fndings. The Cout 1xalso mindtul that
Shuette supprts the premdse that it isbetter for the Cowrtto iitlally grant class

certification, i sppropriate, and “reevatonts the certiffogtion in light of any problens

- that appear post-discovery or fater in the procesdings.” Shuette 124 P.5d of 344,

I Respest to the Request forthe Appoinumentof & Special Mastet

Pladnsifls have also vequested the’ dgpaintment of & Spevial Master undet NROP
Rule 53, to be paid by defendants, 1o compile nfoimmation on the hows of work of the

clhass members 15 set forth in their daily-tip sheets. The Court is not persuaded that
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the underlving reasons advanced by plaintiffs provide 8 sufficient basis to plavs the
entivety of the financial burden of such 4 process upon the defendants,  Accordingly,
the Crourl Jenies that request without prajudice at this tme.

Therefore

IT IS HERERY ORDERED:

Plaintiffs’ Motion to Certify Class Action Pursuant to NRCP 23(b3(3) is
GRANTED. The olass shall consist of the class clatms as alleged i the Second
Amended and Supplemental Complaint of all persans employed by any of the
defendants as taxd drivers in the State of Nevada at anytime from July 1, 2007 through
Drecernber 31, 2015, except such persons who {ile with the Courl & written statement
of their eloction to exchuds themselves from the class as provided below, Also
excloded from the olass is Jasminka Dubrie who has filed an individual Tawsuit
against the defendant A CAB LLC seeking onpaid minimur wages and slleging
conversion by such defendant, such case pending before this Court under Case No, A- |
18- 7211063-C, The z:.?z-zssl«::laima are all claime for damages that the class meanbers
possess against the defendants 1mder the Mininum Wage Amendment avising from
wmpaid mintmurs wages that ave owed to the class members for work they performed
for the defendants from July 1, 2007 through Deceraber 31, 2015, all claims they may
possess under NRS 608,040 if they are a former taxi driver employes of the
defendants and are owed unpaid minimun wages thet were not paid to them upon

their employment termination as provided for by such statute; aad the clatms alleged
' 113




1 against defendant Mady in the thivd and fourth clairms for veliol 1 the Second

A

Amended and Supplemental Conpliant. Leon Greenberg and Dana Spiegoeki of

[

4 1 Leon Greenberg Frofessionsl Corporaticnm are appointed as class counsel and the

% 1 named plaintifs Miﬁi&ﬁi Muorray and Michae! Reno, and class mernber Michas!
& ' X
_§ Sargeant, are appolnied as class representatives, The Cowt will allow discovery
{
g | pertaining to the class members and the class claims,
¥ IT I8 FURTHER ORDERED:

1{:} 2 v Y opvee om » ' o Ere o

] Platntiffs” Motion to Certify Class Action Pursuant to NRCP 23(bK2) for
1

12 § appropriate equitable and infunctive reliet as suthorized by Artiele 15, Section 16 of
131 Nevada’s Constitution is GRANTED and the named rdeintif¥s Michae] Murray and

Michas! Reno, and class-member Michael Bargeant, ave alse appuinted as cluss

14

16 | representatives for that purpose.  The class shall consist of s}l persons smployed by

4 . e e . . . " . gy

L defendants ag taxd drivers in the State of Nevada at any tiee from July 1, 2007

LN

. theovgh the present and continuing nte the future wstil & farther Order of this Court

20 | issues,

21

22

o2 ITIS FURTHER QORDERED:

24

25 N ‘s Cor C ot - _
{1} Defendants” counsel 15 to produce to pladatiffs’ counsed, within 10 davs

26

27 of the service of Notice of Entry of this Crder, the mames and Iast known addresses of

28 | all persons emploved as taxicab drivers by any of the defendants in the State of
11,
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Nevada fom July 1, 2007 through December 31, 2015, such nformation to be
provided by an Hxoel or C8V ar other sgreed upon computer data file, a8 agreed upon
by conmsel forthe parties, containing separate fields for name, street address, oity,

o F f AL gar f adeh " PR o

state and ip cude aud sultable By uge to wall the Notlce of Clazs Action

2y Plaitiffs’ coonsel, upon receiptof the tawes and addresses desortbed in
{1y above, shall have 40 days thevsafler {and 1sueh b A0M day s 8 Satarday, Sunday or
holiday the first fd ?uwizzg busiess day) to med] 2 Moties of Class Action in
substatially the form annexed heretd as Exhibit “A”™ 10 such persens to notify them o]
the vertification of this case s a class action puisuant to Mev, B, Che. PL 2303 wnd

stialt promptly file with the Cowrt 4 siltatde declaration confirming that such wwiling

§

{3} The class members ave-enjoined from the date of entry of this Order, untd
or unless & Mrther Order bs fssued by this Court, from jgfﬁﬁ&immg;m—mmrgiti{mi'siiig

any of the olase claims sxceptas part of this action andsmby as pursuant o such
5 ! : 3 :

Crvder; and

{4 Class members seaking exclugion from the olass must file & writkan

o

- stateraatt with the Court setting foith their name, address, and sléction fo besxeiuded

S \

from the class, no later than 33 days.afterthe matling of the Notice of Class Actionas
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provided for i (2) above,

1T IS PURTHER ORDERED:

Plaintifts' motion to appoint & Speeial Master under PIRCP Rule 53 is dended

- without projusice at this e,

YIS RO ORBERED.
Hu

Dated this__ 7 day of hﬁﬁ&m 3016,

Hon, Kenneth O "{;W o f
| o Diistrier Court Judge 4§
“mhm‘t&d . {@

on Greenbsag, Baq.
“mw Sniegook, B o
LEON GR m\?}sm{? ROE. CORP.
2965 %, Jones Bivd,, St B3
Lag Veogas, WV 88148
Attnrneys for Platutiffy
Approved.as o fonm and contents
‘S\?‘ A %;’u & ";“ RHTS f

ESTHER C. RODRIGUEZ, BS (g,

RODRIGURY, LAW OFPICER, P.C,

_i@i{“ Park Run Drive.

Suine 130

m Vagas, NV 45
Tel; {7%‘}*)3%:%4@&
Fa -{?&"{z 320-8401
mdodaired 'ttz;law SO
Altosney Tor Defendants







~ BISTRICT COURT
CLARK COUNTY, NEVADA

LAKSIRI PERERA, IRSHAD AHMED, ) Case No.: A-14-707425-C

and MICHATL SARGEANT, )

Individually and on behalf of others Dept.: VII

similarly situated, %
o NOTICE OF CLASS ACTION
Plaintiff, }) CERTIFICATION

V8.

WESTERN CAB COMPANY, §
Defendant.

You are being sent this notice because you are a member of the class of
current and former taxi drivers employed by WESTERN CAB COMPANY that has
been certified by the Court, Your rights as a class member are discussed in this
notice.

NOTICE OF CLASS ACTION CERTIFICATION

On [date] this Court issued an order certifying this case as a class action for
all taxi driver employees of WESTERN CAB COMPANY (the “class members™)
who were employed at anytime from July 1, 2007 to [date of order], The purpose of
such class action certification is to resolve the following questions:

(1) Does WESTERN CAB COMPANY owe class members any unpaid minimum
wages pursuant to Nevada’s Constitution?

(2) If it does owe class members mininum wages, what is the amount each is owed
and must now be paid by WESTERN CAB COMPANY?

The Court has previously ruled in thig case that WESTERN CAB COMPANY does
not have to pay punitive damages to class members as a result of any non-payment
of minimum wages and is not subject to any claims under Nevada Revised Statutes
608.040 that are alleged to arise from any such mininum wage non-payment.

The class certification in this case may also determine other rights that class
members have under Nevada’s Constitution and may be revised in the future and the
Court may not answer all of the above questions or may answer other questions.

NOTICE OF YOUR RIGHTS AS A CLASS MEMBER
If you wish to have your claim as a class member decided as part of this case
you do not need to do anything. The class is represented by Leon Greenberg and
Dana Sniegocki (the “class counsel”). Their attorney office is Leon Greenberg
Professional Corporation, located at 2965 South Jones Street, Suite E-3, Las Vegas,
Nevada, 89146, Their telephone number is 702-383-6085 and email can be sent to
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them at leongreenberg@overtimelaw.com. Convmnunications by email instead of
telephone calls are preferred.

You are not required to have your claim for unpaid minimum wages owed to
you by WESTERN CAB COMPANY decided as part of this case. If you wish fo
exclude yourself from the class you may do so by no later than [insert date 45 days
after mailing] properly filing with the Court, which is located at 200 Lewis Avenue,
Las Vegas, Nevada, a written statement setting forth your name and address and
stating that you are excluding yourself from this case. If you do not exclude yourself
from the class you will be bound by any judgment rendered in this case, whether
favorable or unfavorable fo the class. If you remain a member of the class you may
enter an appearance with the Count through sn attomey of your own selection. You
do need not get an attorney to represent you in this case and if you fail to do so you
will be represented by class counsel.

THE COURT 1S NEUTRAL

No determination has been made that WESTERN CAB COMPANY owes
any class members any money. The Court is neutral in this case and is not advising
you o take any particular course of action. The Court cannot advise you about what

you should do.
IF YOU WANT MORE INFORMATION

You are encouraged to go to the website [TO BE PROVIDED] if you want
to find out more information about this case. Or you can contact class counsel at
702-383-6085 or by email to [EMAIL TO BE INSERTED] or consult with another
attormey -

NO RETALIATION IS PERMITYED IF YOU CHOOSE
TO PARTICIPATE IN THIS LAWSUIT

Nevada’s Constitution protects you from any retaliation or discharge from
your employment for participating in this case or remaining a member of the class.
You cannot be punished by WESTERN CAB COMPANY or fired from your
employment with them for being a class member, WESTERN CAB COMPANY
cannot fire you or punish you if this case is successful in collecting money for the
class members and you receive a share of that money,

ITIS SO ORDERED
Pate:

/sl
DISTRICT COURT JUDGE
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LEON GREENBERG, ESQ., NSB 8094

DANA SNIEGOCKT, ESQ., NSB 11 715 CLERK OF THE COURT
Leon Greenberg Professional Corporation

29635 South Jones Blvd- Suite E3

Las Ve%as Nevada 89146

Tel (702) 383-6085

Fax (702) 385-1827

leongreenberg@overiimelaw. com

danaiovertimaiaw.com

Attorneys for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
LAKSIRI PERERA, IRSHAD AHMED, % Case No.: A-14-707425-C

and MICHAEL SARGEANT
Individually and on behalf of others Dept.: VII

similarly situated, }i
Plaintiffs, ) MOTION FQR INJUNCTIVE
RELIEE AND CLASS
vs. CERTIFICATION PURSUANT
| TO NRCP RULE 23(b)(2) AND
WESTERN CAB COMPANY, ) RULE 23(B)3)
Defendant.

LAKSIRI PERERA, IRSHAD AHMED and MICHAEL SARGEANT,
individually and on behalf of others similarly situated, move this Court for an Order:

Certifying this case as a class action for all of defendant’s taxi drivers pursuant
to NRCP Rule 23(b)(2) for injunctive and equitable relief; certifying this case as a class
action for all of defendant’s taxi drivers employed since July 1, 2007 through March
31, 2016 pursuant to NRCP Rule 23(b)(3) for damages that are owed to them as a
result of defendant’s violations of the requirements of Nevada’s Constitution, Article
15, Section 16; appointing Leon Greenberg and Dana Sniegocki as class counsel; and
issuing an injunction prohibiting defendant from requiring its taxi drivers to pay for the
cost of the fuel consumed in the defendant’s taxi cabs, to the extent requiring them fo

pay such cost (or any other cost for the benefit of the defendant) reduces the wage paid
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to them by defendant below the minimum wage required by Axticle 15, Section 16, of
Nevada’s Constifution. Such injunction should also order defendant to undertake
necessary record keeping, reporting, and enforcement protocols, including the
appointment of a Special Master paid by the defendant, as are necessary to vigorously
promote its enforcement.  The Court should also award class counsel fees and costs for
the making of this motion and success in securing injunctive relief. This motion is
made based upon the Memorandum of Points and Authoritics below, the annexed

exhibits, and the other papers and pleadings in this action.

Leon Greenberg Professional Corporation

By: /s/ Leon Greenberg
Leon Greenberg, sq.
Nevada Bar No. 5094 _
2965 South Jones Boulevard - Suite E3
Las Vegas, Nevada 89146

- (702) 383-6085
Attorney for Plaintiffs




NOTICE OF MOTION
PLEASE TAKE NOTICE THAT the plaintiff, by and through her attorneys of
record, will bring the foregoing MOTION FOR INJUNCTIVE RELIEF AND
CLASS CERTIFICATION PURSUANT TO NRCP RULE 23(b)(2) AND
RULE 23(B)(3), which was filed in the above-entitled case for hearing before this

Court on May 3 , 2016, at the hour of _2:00am_

Dated: March 26, 2016

Leon Greenberg Professional Corporation

By fs/ Leon Greenbere

Leon Greenberg, Esq.

Nevada Bar No.: 8094 .
2965 South Jones Boulevard - Suite E3
1.as Vegas, Nevada 89146

(702) 383-6085

Attorney for Plamntiffs

W8]
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MEMORANDUM OF POINTS AND AUTHORITIRS
SUMMARY

Defendant refuses to step engaging in a practice that this Court
has already found., if occurring, violates Nevada’s Constitution,

One of the allegations made in this case is that the defendant’s taxi drivers are
required by defendant to pay for the gasoline constimed by defendant’s taxi cabs and
such payments reduce their wages below the mintmum required by Nevada’s
Constitution.  Ex. “A” Third Amended Complaint, 9 16, This Court has already
recognized that such allegations, if true, would constitute circuinstances violating the
minimum wage requirements of Nevada’s Constitution, See, Ex. “B” Order of
December 1, 2015, p. 9, 1. 28 - p. 10, 1. 2. and Ex. *“C” Order of June 16, 2015, p. 12,1,
14 - 19, granting plaintiffs leave to make those allegations of minimmim wage violations
in this case and rejecting defendant’s contention that such allegations fail to state a
mininmm wage violation claim. The United States Department of Labor has also
found that such policy by defendant violates the minimum wage requirements of
federal law, the Fair Labor Standards Act {the “FLSA™), and has found defendant owes
594 of its taxi drivers over $877,000 in mininmuun wages under the FLSA as a result, at
least in part, of such illegal policy. Ex. “D.”

Prior to presenting this motion plaintiffs” counsel wrote to defendant’s counsel
and requested that defendant refrain from making its taxi drivers pay for expenses, but
only to the extent such forced expense payments would reduce their wages below the
minimum required by Nevada’s Constitution. Ex. “E.” Defendant’s counsel
responded via a four page letter that at its conclusion confirmed defendant would not
agree to that request. Bx, “F.”  Accordingly, unless the Court issues the requested
mmjunction defendant will feel free to pay its taxi drivers less than the minimum hourly
wage required by Nevada’s Constitution and will do so at its whim,

1
i
1
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ARGUMENT

i AN ORDER SIMULTANEOUSLY GRANTING CLASS
CERTIFICATION UNBER NRCP RULE 23%?5%%} AND
ISSIING AN IMMEDIATE INJUNCTION IS5 PROPER

A.  Immediate injunctive relief is proper as defendant
refuses to conform ifs conduct to the requirements
of Nevada’s Constitution,

Defendant admits it requires its taxi drivers to pay for the gasoline consumed by
defendant’s taxi cabs. Defendant refuses to limit that requirement to the extent
necessary 1o ensure that its taxi drivers receive in wages from the defendant, after
accounting for the payment of those expenses, at least the minimum hourly rate
required by Nevada’s Constitution. Ex. “B” and “F.” This Court has already found
that requiring such a payment of expenses would violate the mininum wage
protections of Nevada’s Constitution. See, Bx. “B” Order of December 1, 2015, p. 9, 1.
28 -p. 10, 1. 2. and Bx. “C” Order of June 16, 2016, p. 12, 1. 14- 19, Such finding by
this Court is consistent with the well established principle that employers cannot be
allowed to subvert or evade their minimum wage obligations by forcing employees to
pay the employer’s necessary expenses. See, Avriaga v. Florida Pacific Farms, LLC,
305 F.3d 1228, 1236 (11" Cir. 2002):

The Growers contend that the FLSA [the Federal minimum wage

law, the Fair Labor Standards Act] was satisfied because the
Farmworkers' hourly wage rate was higher than the FLSA minimum
wage rate and deductions were not maﬁ;& for the costs the
Farmworkers seek to recover. The district court correctly stated that
there is nio legal difference between deducting a cost dircetly from
the worker's wages and shifting a cost, whichthey could not deduct,
for the employee to bear, An emlpipyar may not deduct from
employee wages the cost of facilities which [prlmar;iy benefit the
employer if such deductions drive wages below the minimum wage.
See 29 CF.R. § 531.36(b). This tule cannot be avoided by simply,
requiring employees to make such purchases on their own, cither in
advance of or durm%:the employment. See id. § 531.35; Ayres v,
127 Rest. Corp., 12 F. Supp.2d 305, 310 (S.D.N.Y.1998).

Defendant disputes this Court’s holding on this point and is currently seeking its
reversal (in conjunction with its objections to other rulings by this Court) via a Writ of
Mandamus. That defendant insists this Court erred in its rulings is of no moment. 1t is
the law of the case that defendant cannot impose costs upon its taxi drivers that

5
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decrease their earnings below the minimuin hourly wage required by Nevada’s
Constitution. Defendant, by refusing to agree to limit its conduct to comply with the
Coutt’s finding on that issue, has rendered proper the issuance of an injunction
compelling defendant to so himit its conduct.

B, Injunciive relief is authorized by Nevada’s Constitution
and plalntiffs have standing to seek that veliel,

Article 15, Section 16, Subsection “B” of Nevada’s Constitution provides that;
“An employee claiming violation of this section may bring an action against his
or her employer in the courts of this State fo enforce the provisions of this

section awd shall be entitled to all remedies available under the low or in
equily appropriate to vemedy any violation of this section, including but not

%

.zmzing fi? Back pay, damapes, réinstatement oy injunctive refief. (emphasis
provided)

Employees are empowered to bring civil actions to “enforce the provisions” of
Article 15, Section 16 of Nevada®s Constitution and this Court must grant them all
remedies appropriate to correct “any violation” of that section including injunctive
retief.  Plaintiffs are not merely granted rights, individually, to damages or remedies
for the injuries they have suffered but a right to “enforce” the Nevada Constitution’s
provisions against defendant and remedy all “violations” of those provisions
conumitted by defendant.  Such language grants plaintiffs standing to seek the
requested injunction on behalf of ¢/ of defendant’s aggrieved taxi drivers, the
members of the NRCP Rule 23(b)(2) class.

Defendant will presumably argue that under Wal-Mart Stores, Inc. v. Dukes, 131
5. Ct, 2541, 2557 (2011) and similar cases plaintiffs lack standing to seek the requested
class certification and injunction since they are former employess who do not,
individually, claim any prospect of future injury from defendant’s conduct. Such
argutient is without merit as Wal-Mart is grounded in the “case or controversy™
limitations on federal jurisdiction found in Article III of the United States Constitution.
See, Smook v. Minnehaha County 457 F.3d 806, 816 (8" Cir, 2006) (Reviewing federal
decisions and finding Article 1T deprives class of former juvenile facility inmates of

standing to secure injunctive relief against future actions by facility towards inmafes).
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This Court’s jurisdiction is not restricted by Article III standing limitations. The
Nevada Supreme Court has held standing in this Court exists whenever rights are
conferred with language that is broader than the standing conferred under a general
constitutional standing analysis. See, Stockmeier v. Nevada Dept. of Corrections
Psychological Review Panel, 135 P.3d 220, 226 (Nev. Sup. Ct. 2606) (Inmate need not
meet Article 11T constifutional standing requirements of injury, causation,
redressability, to have standing to seek remedy for violation of Nevada’s Open Meeting
faw as such law confers standing more broadly by its own language) and
Hantges v, City of Henderson, 113 P.3d 848, 850 (Nev. Sup. Ct. 2005) (The provisions
of NRS 279.609, by expressly authorizing challenges to agency decisions grants
standing to make such challenges to all citizens, not just landowners who might
otherwise meet traditional constitutional standing limitations, despite statute’s silence
onn who has standing), Accordingly, cases dealing with FRCP Rule 23(b)(2) class
action standing limitations under federal law, such as Wal-Mart, are inapplicable.

The language of Nevada’s Constitution is clear. It grants, in the broadest
possible terins, a right by an employee to have this Court remedy all “violations” of its
minimum wage requirements, Holding that a former employee lacks standing to seek
class wide injunctive relief to correct minimum wage violations would, as a practical
matter, immunize Nevada employers from ever being subject to such injunctive relief.
Any current employee bringing a class action lawsuit against defendant fo restrain its
unconstitutional “forced expenses” policy would be summarily fired by the defendant,
stripping this Court of the power to issue atry injunction, ever, stopping that policy. In
the real world o current employee is likely to ever bring such a lawsuit in the first
mstance, fearing for their continued employment. Adopting such a “current employee
only” standing requirement would make it effectively impossible {o secure injunctive
relief under Nevada’s Constitution to restrain ongoing and continuing violations of its
minimum wage requirements,

Under the language of Nevada’s Constitution the plaintiffs’ status as employees
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of defendant imbibes them with sufficient standing to seek the requested injunction,
They were also so employed during the period of time that defendant was utilizing its
improper “forced expense payment” policy. Ex. “G,” “H,” and “L” declarations.

C. The requirements for class certification
under NRCP Rule 23(b)2) are met.

Plaintiffs seek class certification for injunctive purposes under NRCP Rule

23()(2y. Two forms of injunctive relief are conternplated. The first is an immediate
injunction to prevent future injury to the class by restraining defendant’s conduct,
going forward, in respect to its “forced expense” (fuel payment) policy. The second is
an injunction to remedy the injury already caused to the class by the false reporting
(inflated W-2 statements) the defendant has furnished to the United States Internal
Revenue Service that ascribe inflated, fegally false, and non-existent, income to the
class members and increase their tax Habilities, Those inflated W-2 reports result from
the defendant reporting as “income” amounts that the class members were forced,
illegally, to pay m expenses, such expenses reducing the class members’ ttug incomes
below the required minimum wage and thus below the amounts reported by defendant
on their W-2 forms. No njunction is sought at this time in respect to remedying the
injury caused by the defendant’s already made, and erroneous, W-2 reports. Plaintilfs’
counsel believes further proceedings should be conducted to aid in the determination of
the form of injunction that should be fashioned to remedy that past injory.

The requested class certification, and immediately requested injunction, would
require defendant, going forward, to conform its conduct to the dictates of the law. It
would not facilitate, or concern, any award of damages to the class members nor
involve any potential compromise of their legal rights. The plaintiffs’ appointment as
class representatives, for the purposes of NRCP Rale 23(b)(2) and the securing of the
requested class wide injunctive relicf, would involve no actual proffering of evidence
at a trial by the plaintiffs or any fiduciary exercise by them. To the extent any
advocacy or efforts need be made on behalf of the NRCP Rule 23(b)(2) class, it will be

made by class counsel.
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The requirements to certify the proposed class under Rule 23(b)(2) are met. That
includes the four elements of Rule 23(a), numerosity, common questions of law and
fact, typicality, and adequacy of representation. 1t is not disputed that defendant
employs hundreds of taxi drivers, Ex. “D” indicates over 590 taxi drivers have been
exposed to, and injured by, defendant’s forced expense payment policy. Accordingly,
nuimnerosity is established. See, Shuette v. Beazer Homes Holdings Corp., 121 Nev.
837, 847 (2005) (“Although courts agree that numerosity prerequisites mandate 110
mindmun number of individual members, a putative class of forty or more generally
will be found numerous”).

There is a common question of law presented, one already ruled upon by this
Court against the defendant, which is the illegality of defendant’s “forced expense”
{(pay for fuel) policy, to the extent it reduces taxi drivers” wages below the minimum
hourly wage amount. The issue of fact is the same for all ¢lass members and
undisputed, which is the actual existence of that “forced expense” (pay for fuel) policy.
The typicality and adequacy of representation requirements are also met by the named
plaintiffs, who were actually subject to the pelicy at issue, and their counsel, who is
highly experienced in the prosecution of class ¢laims. Ex. “J” declaration. Indeed,
such cormsel has already demonstrated its vigorous, and skilled, advocacy on behalf of
Nevada’s taxi drivers by successfully appealing the adverse determimation in Thomas v.
Nevada Yellow Cab, 327 P.3d 518 (Nev. Sup. Ct. 2014) and confirming the existence
of the mininmnn wage rights asserted in this case.

The additional requirement of NRCP Rule 23(b)}2) is established in that
defendant, by its own admission, “has acted” (and will continue to act) or “refused to
act on grounds generally applicable to the class, thereby making appropriate final
mjunctive relief or corresponding declaratory relief with respect to the class as a
whole.” See, Ex. “E” and “F” documenting defendant’s refusal to conform its “forced
expense ipayment"’ (fuel payment) policy to the dictates of the taw. The form of

ijunction sought 1s common to all of the class members, which is to relieve them of
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such illegal policy of the defendant, no individualized injunctive or other relief is
proposed.

B, The court should tashion robust protocels, including the
appointment of a special master paid for by the defendant,
to enforee Hs injunction.

"The history of defendant’s conduct is one of rank evasion of its known
obligations under the minimum wage laws. It has refused to modify its policy of
requiring taxi drivers to pay for gasoline even when those payments result in minmum
wage violations. In fact, it instituted that policy precisely so it could evade the
minimum wage reguirements of the law.

Defendant’s started its “drivers pay cash out of pocket for gas” policy m 2012,
after a United States Department of Labor (“USDOL”) andit required defendant to pay
over $200,000 in unpaid minimum wages to its taxi drivers. Ex. “K.”" Defendant
could not just simply take the gasoline costs out of the driver’s “gross pay” or from the
taxi meter receipts, Doing so “on the books™ would leave a paper trail that would show
taxi drivers, after those deductions/payments were made for gasolins, were receiving
less than the mininmum hourly wage. So rather than leave such an obvious “paper trail”
to be found in a future audit by the USDOL defendant switched those expenses,
imposed upon the drivers, to a “hidden trail” of cash, out of pocket by drivers, expenses
that it failed to record, Such devious conduct by defendant proved unavailing, as the
USDOL in 2013 uncovered defendant’s nefarious scheme, found it to be illegal under
the FLSA, and determined that defendant owed over $877,000 to over 590 taxi drivers
for violating the FLSA’s minimum wage provisions. Ex. “I p. 3.

In light of defendant’s irrefutable bad faith, thete is no reason to believe it can be
trusted to comply with a bare injunctive directive. At a minimum, defendant niust also
be required to maintain accurate records of the expenses it is foreing its drivers to pay
and those drivers” earnings and hours of work. Without such record keeping it would
be impossible for defendant to comply with such an injunction and be sure it is paying

its taxi drivers at least the minimum wage. It is also submitted that given defendant’s

n
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history of willful evasion of the minimum wage law, at least some form of independent
audit of those records, for some period of time, is also warranted.  Accordingly, a
Special Master, paid for by the defendant, should be appointed to conduct such
periodic audits. In addition, defendant should be required to advise the class members
of the injunction’s requirements and the advise the class members of the contact
information for the Special Master so the class members can advise the same of any
violations of the injunction.

E.  Anirsmediate award of attorney’s fees (o Flainﬁﬁ‘s"’
counsel for securing injunctive relief should be made,

Tn addition to granting equitable relief, Nevada’s Constitution also grants
prevailing plaintiffs an award of attorney’s fees. Plaintiffs’ counsel should be awarded
fees for securing the requested equitable relief (injunction). There is no need to delay
such an award which has no bearing upon whether class counsel should receive a fee
award for recovering actual damages for the class (the NRCP Rule 23(b)(3) “damages”
class claims). Plaintiffs’ counsel, with thelr reply submission, will provide a statement
of their hours of work upon which such a fee award should be based (currently in
excess of 7 hours in connection with just the preparation of this motion and

communications with defendant to avoid the making of this motion).
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H. THE COURT SHOULD CERTIFY THIS CASE A5 A CLASS
ACTION UNDER NRCP RULE 23%‘%{% FOR ALL DAMAGES
OWED TO DEFENDANT’S TAXI DRIVER EMPLOYEES AS A
< RESULT OF DEFENDANT’S VIOLATIONS OF NEVADA’S
CONSTITUTION THAT HAVE OCCURRED SINCE JULY 1, 2807
A. The granting of NRCP 23(b)(3) class certification can be
conditional and revised prior to {rial and the Cowrt should exy
in favor of granting such certification as long as the current
record supports certification and resolve any uncertainties
about the scope of the class once discovery is completed,
Defendant, in opposing class certification, is likely to dispute whether all of the
common questions presented are truly “common” or “predominate” or can be resolved
in a “superior” fashion through a class proceeding. A determination that class
certification is appropriate is, of course, not a finding about the merits of the claims.
Nor does an order granting plainiiffs’” motion, and certifying this case as a class action
under NRCP Rule 23(b)(3), have to finally determine what claims and issues will, ot
will not, ultimately be resolved on a class action basis, as such a class certification
order ¢an be “conditional.”
The “conditional class certification™ process is expressly authorized by NRCP
Rule 23{c)1). Under such an approach the Court indicates it may, prior to trial,
revoke, limit or revise the grant of class certification. Shuette urged district courts to
uttlize that conditional certification procedure, obgerving that “...in cases that appear
complex, a district court should grant conditional class action certification, if
appropriate, and then reevaluate the certification in light of any problems that appear
post-discovery or later in the proceedings.” 124 P.3d at 544. Such finding in Shuette
strongly supporis the granting of class certification in this case even if the record, at
this point in these proceedings, does not foreclose the possibility that once discovery is
complete the Court should narrow or limit the issues ultimately to be decided on a class

basis.
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B. The necessary NRCP 23 éﬂ% conditions for class
certification under NRCP 23 (bY3) have been established,

The typicality, numerosity, and adequacy of representation requirements of
NRCP 23(a) for certification of the proposed damages (Rule 23(b)(3)) class mvoive
identical considerations as the proposed equitable relief (Rule 23(b)(2)) class,
discussed supra. For the reasons discussed supra those conditions are also met for the
proposed Rule 23(b)(3) class. The only one of the Rule 23(a) requirements needing a
separate analysis for the purpose of the proposed Rule 23(b)(3) class certification is
whether “questions of fact or law common to the class” exist that warrant the granting
of such class certification.
Shuette explains when the “commonality” element of NRCF Rule 23(a) is
satisfied:
Questions are common (o the class when their answers as to one class
member hold true for all class members, Conmuonality does not require
that “all questions of law and fact must be identical, but that an issue of
law or fact exists that inheres in the complaints of all the class members.”
Thus, this prerequisite may be satisfied by a single common question of
law or fact. 121 Nev. at §48.

As discussed, infi, there exists more than one common issue of law and fact for all of

the proposed class members, meaning Rule 23(a)’s “commonality” requirement is met

under Shuette.

The ultimate “merits” issue in this case which is common to all class members is
whether the compensation paid by the defendant complied with Nevada’s
Constitution’s minimum wage requirements, Such issue will be resolved for each class
member by answering three questions:

What were the number of hours the class member worked m each
applicable pay period?

What was the compensation the class member was paid during that pay
period?

What was the class member’s applicable minimum wage rate during that

pay period?
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That each class member’s damages under such an examination will differ is
irrelevant to the predominance of common issues finding. See, Yokoyama and
Newberg on Class Actions, Fifth Ed., § 4:54 (Reviewing FRCP Rule 23 advisory
conumittee notes and observing “Courts in every circuit have therefore uniformly held
that the 23(0)(3) predominance requirement is satistied despite the need to make
individualized damages determinations.”). Except for mass tort or personal injury
claims, cases where individualized damages issues will predominate and bar class
certification “rarely, if ever, come along.” See, Klay v. Humana, Inc., 382 F.3d 1241,
1260 (11™ Cir, 2004)

The formula used to determine defendant’s liability for unpaid minimum wages,
referencing only three relevant elements, will be identical for every class member,
Determining each of those three relevant elements (time worked, compensation paid,
and applicable minimum wage rate) involve issues of law and/or fact common to all of
the class members.

i. There are common issues that exist in vespect
fo the hours worked by the class members.

The USDOL found defendant did not keep accurate records of the time worked
by the class members. Ex. “I” p. 4. At least four conunon issues exist in respect to

determining the time worked by the class members:

& Defendants represented to the USDOL that the taxi drivers, despite

their lack of accurate records, were working 12 hours per shift on

average. Hx, “D,” p. 3 (“Total hours worked column: the agreed
average shift length (confirmed by ER {erployer] and through
interviews of 12 hours multiplied by the number of shifts (shifts
column).”) The veracity of that representation to the USDOL by the

defendant, which was made about the drivers as a class and not any
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particular driver, can be resolved on g class basis (in the event

defendant wishes to dispute it);

Although the USDOL found that each shift worked by a taxi driver
was 12 hours, the named plaintiff Perera states taxi drivers” work
shifts often exceeded 12 hours in length, Ex. “(G,” 4 3. According
to Perera, that extra time was consumed with “end of shift”
procedures requited by defendant of its taxi drivers that often forced
them to work 15 minutes, or more, longer than their official 12 hour
shift. fd. The existence (or non-existence, if disputed by defendant)
of those procedures, which Perera alleges existed for all of the taxi

drivers, can be resolved on a class basis.

All of the plaintiffs assert that defendant used a “no break” policy
during their scheduled 12 hour shifts, meaning that all taxi drivers
were working, and should be paid for, at least 12 hours during each
shift. Bx, “G” and “I”§ 6 and Ex, “H” § 5. To the extent that
defendant wishes to dispute the existence of such a “no breal time”
policy, and assert that as a result taxi drivers were not actually
working at least 12 hours during their 12 hour shifts, that isa

COMIMOn 1ssue.

Plaintiff Sargeant, who worked for defendant during a period of
time that defendant was giving pay statements to taxi drivers
purporting to include a record of “hours worked,” asserts that such
“hours worked” record may not include time he was required fo

“show up” for work but never actually given a taxi to drive and
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after two hours sent home. Ex. “1”9 7. The accuracy of the
defendant’s working thne records is a cornmon issue.

There are common lssues that exist in respect to
the compensation that the class members were paid.

Payroll records exist documenting how much each class member was paid each

pay period. Defendant’s “forced payment of expenses” (fuel charge payment) policy

creates two common. issues for all of the class members in respect to their “lrue”

compensation:

@

I's defendant’s “forced payment of expenses” (fuel charge payment)
policy relevant to determining its compliance with the Nevada
Constitution’s minimum wage requirements? Defendant insists it is
not and is seeking mandamus review of this Court’s conirary
finding. This is a common question for all of the class membets
and one that the defendant, presumably, may wish to appeal if the

merits of its mandamus petition are never ruled upon.

I the absence of any actual records of the fuel payments that the
class members were forced to pay “out of pocket” what is the
proper method of determining the amount of those payments?
Defendant may argue that those payments cannot be considered
when a driver lacks the receipts establishing the amount of each
such payment. Plaintiffs would argue that such amounts can be
suitably determined by examining defendant’s records of the
amount of miles driven for each taxi driver, the average miles per
gallon of the type of vehicle each was driving, and the historical
record of the average per gallon fuel cost in Clark County each
month. The proper method of making this determination (or the

inability of the Court to make any such determination, as may be

16
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argued by the defendant) involves a question commaon to all of the
class members.

3. Theye are cominon issues that exist in respect o
the proper minimum wage rate for the class members.

Nevada’s “two tiered” minimum wage tate specitics that “if the cmployer
provides health benefits” the employee may be paid an hourly minimum wage that is
$1.00 an hour less (currently $7.25 instead of $8.25 an hour). The relevant language
of N.R.S. Const. Art. 15, § 16 (A) that needs to be interpreted and applied in this case
is the following:

The rate shall be five dollars and fifteen cents ($5.15) [currently
$7.2 5’1 per hour worked, if the employer provides health benefits as
described herein, or six dollars and fifieen cents (§6.15) fcurrently
$8.25] per hour if the employer does not provide such benefits,
Offering health benefits within the meaning of this section shall
consist of making health insurance available to the employee for the
employee and the employee's dependents at a total cost to the
employee for premiums Of not more than 10 percent of the
employee's gross taxable income from the employer.

The foregoing language presents a threshold issue of faw as to when an employer
is deemed to “provide health benefits™ and can avail itself of paying the lower
minimum wage. There are two approaches to this issue, each subject to modification
by the view taken of the relevancy of the employee’s actual “dependent or martial

status”:

@ Does “provide” mean “actually participate™ in an employer’s medical
insurance benefit plan that meets all of the other requirements of N.R.5.
Const. Art. 15, § 167 If yes, this means the employee must (a) Agree to
enroll in the medical insurance benefit plan and (b) The medical insurance
plan the employee enrolls (participates) in actually “provides” such
benefits “...to the employee for the employee and the employee's
dependents at a total cost to the employee for premiums of not more than

10 percent of the employee's gross taxable income from the employer.”
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This is the approach adopted by Hancock v. Siate of Nevada, First Judicial

District, Case No. 14 OC 00080 18, Dept. I, Grder &/12/15, Ex. “L.”

@ Does “provide” mean to have the “option to parficipate” in an employer’s
medical insurance benefit plan that meets all of the other requirements of
N.R.S. Const. Art. 15, § 167 If yes, this means the employee (a) Need not
actually enroll (participate) in the employer’s medical insurance benefit
plan and (b) Such medical insurance plan must, if the employee actually
elected to enroll (participate) in the plan “provide” such benefits “...10 the
employee for the employee and the employee's dependents at a total cost
to the employee for premiums of not more than 10 percent of the

employee's gross taxable income from the employer.”

8 Is the “provide” requirement met, under both the “option to participate”
on “actually pasticipate” standards, if the medical benefit’s premium cost
mests the actually existing dependent/martial staius of the employee?  If
yes, the “for premiums [cost to the employee] of not more than 16 percent
of the employee's gross taxable income fron the employer” means the
cotresponding premium required for i;h.e' employee’s current family and
martial status (single, married, and/or with dependent children) and not the
premium that would be required for all potential dependent (spouse and

children) coverage.

Once the Court resolves the meaning of the “to provide health benefits” issue it
will make a conunon determination as to the which, if any, of defendants’ taxi drivers
needed to only be paid the $7.25 an hour minimum wage. That determination will be
based upon the employee premium cost for the relevant coverage (either full family

coverage for all employees, irrespective of whether they have dependents, or based
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upon their “actual” status as single, married and/or with dependent children) and
whether such cost exceeded 10% of the wages paid to them by defendants.

The resolution of this question is not currently before the Court, though plaintiffs
will argue the minimum wage standard is $8.25 an hour for all of defendants” taxi
drivers based upon the need to apply the “full family coverage” standard {and
associated employee premium contribution costs) irrespective of the employee’s actual
marital or dependent status. Under that standard the employee premium contributions
required by defendant (in excess of $450 a month, Bx. “G” 4 4) would not meet the
10% of wages limit imposed by N.R.S. Const. Art. 15, § 16. If the Court were to reject
that standard, certain taxi drivers, most likely only some of those who were single and
without dependents, and as a result did not bave to pay any insurance premiwm nnder
defendants’ medical plan, might qualify for the lower $7.25 an hour minimum wage.

4, Additdonal common questions of law and/or Tact exist in
respect to the applicable statute of limitations, any toll of

that statute of limitations, and the damages that the class
members may recover,

The Court has previously ruled that claims made under Nevada’s Constitution
for unpaid minimum wages are subject to a four year statute of limitations. Ex. “C” p.
6-10. It has also ruled that punitive damages cannot be recovered on those claims. Ex.
“B” p. 8-9. Those determinations of law are common to all of the class members who
present identical claims and issues in respect to the applicable statute of limitations and
the type of damages they may be entitled to seek.

A common issue to be resolved exists for all of the class members who worked
prior to the four year statute of limitations period as to whether any statute of
lirnitations toll should apply in this case. Nevada’s Courts will equitably estop the
statute of limitations in appropriate cases. See, Copeland v. Desert Inn Hotel, 637
P.2d 490, 493 (Nev. Sup. Ct. 1983). Such estoppel need not be pleaded in the
complaint. See, Harrison v. Rodriguez, 701 P.2d 1015, 1017 (Nev. Sup. Ct. 1985). A
strong basis exists to apply such an estoppel in this case and that issue should be

determined for all of the class members.
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The minimum wage requirements of Nevada’s Constitution became effective on
November 28, 2006, which is the earliest date on which any class members” claim may
have accrued. Nevada’s Constitution also provides for a yearly adjustment to its
minimuin wage rate and imposes a mandatory duty upon employers o advise
employees about the minimum wage rate:

An employer shall provide written notification of the rate adjustments to each of

its amgl()ﬂyc@s and make the necessary payroll ad{ustments by July 1 following

the publication of the bulletin. Art. 15, Sec. 16 {A).

The first such rate adjusiment bulletin was issued by the Nevada Labor Commissioner
on April 1, 2007, effectuating an increase of the Nevada Constitution’s minimum
hourly wage from $5.15 or $6.15 an hour to $5.30 or $6.33 per hour depending upon
whether qualifying health insurance was provided. Ex. “M.” 1t is alleged defendant
never provided any such written notification of any rate adjustment, or any notice of
the applicable minimum wage rale, to each of the class members. Bx. “A” ) 15{(a).

Defendant was required to both pay the minimum hourly wage specified by the
Constitution and provide to “each” class member “written notification” of any change
in that sinimum hourly wage. Defendant’s violation of their written notification
obligation should be subject to the most severe, and adverse to the defendant,
consequences, as such written notice was constitutionally commanded. If defendant
had complied with that obligation this lawsuit would have been initiated years earlier.
Such viclation, either by itself or in conjunction with defendant’s knowing violation of
Nevada’s Constitutional requirement to pay a minimum hourly wage, should toll the
statute of limitations in this case from July 1, 2007, the date defendant was first
compelled to give such notice, until such time as they actually give that notice.

The defendant’s “non-advisement” to the class members of their minimum wage
rights has been found to create an equitable statute of limitations toll in analogous cases
under federal law. See, Bonkam v. Dresser industries, Inc., 569 .2d 187, 193 (3* Cir.
1977y (Holding, and finding support for the conclusion in other authorities, that
employer who fails to post statutorily required notice in workplace of employee rights

ander Age Discrimisation in Bmployment Act is subject to equitable statute of

20




o]

N

D 0 =3 O

16
11
12
13
14

i6

limitations toll); Kamens v. Summit Stainiess, Inc., 586 F. Supp. 324, 328 (E.D.Pa
1984) (Citing Bonham and recognizing such “notice violation” provides a basis to
impose equitable estoppel on the statute of Hinitations of a federal minimum wage
claim under the Fair Labor Standards Act ("FLSA™)); Henchy v. City of Absecon, 143
F. Supp. 2d 435, 439 (Dist. N.J. 200)(Citing Kamens and reaching same conclusion)
and numerous other cases.

The need to determing whether equitable tolling of the statute of limitations is an
appropriate remedy for defendant’s violation of the Nevada Constitution’s mininum
wage “notice” requirement also supports a finding that common issues predominate
warranting class certification. See, In Re Linerboard Antitrust Litigation, 305 F.3d
145, 163 (3™ Cir. 2002) (Observing that a defendant’s concealment of a conspiracy
poses a common, predominant, issue for class certification in respect to whether a toll
of the statute of limitations should be imposed).

C. The “predominance” of common guestiens and the “su?erimity”

of resclving those guestions on a class basis, as required by
MNRCP 23 (0){(3). have been gstabiished,

1. The predominance of common issues is established,

Shueite explained the predominance of commeon issues requirement of NRCP
Rule 23(b)(3):

While the NRCP 23(b)(3) predominance inquiry is related to the NRCP 23(a)

comtmonality and typicality requirements, it is more demanding, The importance

of common questions must predominate over the importance of questions
peculiar fo individual class members. For example, common questions
predominate over individual questions if they significanily and divectly impact
cach class member's effort to establish liability and eatitlément to relief, and
their resolution “can be achieved through generalized proof.”

124 P.3d at 540 (citations onutted).

All of the above discussed common issues involve class wide practices and/or
policies, or issues of law, that apply to all of the class members in the same fushion.
The defendant’s “break time” policies; how (or if) the driver’s fuel charges should be
determined in the absence of any records; how the defendant maintained their work
time records; how the health benefits offered by the defendant exther did or did not

“qualify” to allow defendant to pay a lower minimum wage under Nevada’s

o
o
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Constitution, and so forth, all involve the same deierminations. Liability (or lack of
Hability) for all class menibers will be determined in an identical fashion based upon
those determinations. Accordingly, the predominance requirement of NRCP Rule
23(b) (3) is satisfied.

2. The superiority of u class resolution is established,

The superiority of class resolution requirement of NRCP Rule 23 (b)(3) is
satisfied for three reasons, although any one of those reasons would suifice.

iy  The superiority of class resoludion is established
by the small size of the individual claims,

The class members received some pay and are only owed a portion of the very
modest miimum wage. Even if this Court were to impose an equitable statute of
Himitations toll to July 1, 2007 there is no reason to conclude many, if any, of the
individual class members’ claims are sufficiently large to make individual lawsuits by
the class members sensible.

The central purpose of the class action lawsuit is to afford justice to persons
holding claims too small to be sensibly sued upon individually. See, Amchem Prod.
Inc. v. Windsor, 521 U.8, 591, 617 (1997) (“The policy at the very core of the class
action miechanism is to overcome the problem that small recoveries do not provide the
incentive for any individual to bring a solo action prosecuting his or her rights.”) The
class action procedure allows for the “vindication of the rights of groups of people who
individually would be without effective strength to bring their opponents into court at
all.” % The small size of the claim of each class member establishes the superiority
of class resolution in this case, See, also, Leyva v, Medline Industries Inc., 716 F 3d
510, 515 (9™ Cir. 2013) {Abuse of discretion to find class certification was not superior
for class of approximately 500 workers owed wages “[ijn light of the small size of the
putative class members’ potential individual monetary recovery, class certification may
be the only feasible means for them to adjudicate their claims.”)

(i1} 'The superiority of class resolution is established

by the vulnerable class population of current
emplovees fearful of vetaliation by the defendant.

22
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The vulnerable status of the class members also establishes the superiority of
class resolution. Class reselution has been found superior for groups of persons with 2
limited understanding of the law, or limited English skills, such as migrant workers or
prisoners, on the basis such persons are not likely or able to pursue legal action
individually. See, Newburg, 5" Ed., § 4.65 and cases cited therein, The inherent
difficulty employces face in vindicating their legal rights against their employer, who
may terminate their employment in response, is also a reason to find the class
resolution of claims to be superior. See, Scott v. Aetna Services, Inc., 210 F R.13. 261,
268 (D). Conn 2002) (Class resolution superior for minimum wage and overtime claims
as “class members may fear reprisal and would not be inclined to pursue individual
claims.”) and Noble v. 93 University Place Corp., 224 F R.ID. 330, 346 (S.D.NY.
2004) (Class resolution of employee overtime pay claims superior given their fear of
reprisal and lack of familiarity with the legal system).

The valnerable nature of the class, consisting of many cutrent employees of
defendant who are too fearful of reprisal to pursue their individual legal claims, and
who also have little ability to navigate the legal systern or even any awareness of their
legal claims, supports a finding that a class resolution is superior in this case.

(iii} 'The superiority of class resolution is established

by the need fo have effective enforcement of ﬂw
evada Constitution’s minimum wape bprovisions.

Government agencies are often unable to fully enforce substantive legal
protections and the class action lawsuit has fong been recognized as a means to fill that
void. See, Deposii Guaranty National Bank v. Roper, 445 U.8. 326, 339 (1980) (Class
actions are *...an evolutionary response fo the existence of injuries unremedied by the
regulatory action of govermment.”). See, also Newburg, ST Ed., § 4:66, and cases cited
therein, noting that courts, particularly in contexts like antitrust and securities law,
“regularly invoke the importance of class actions in enforcing the substantive law as
one of the reasons that a class action is a superior method of adjudication.”

Article 15, Section 16, of the Nevada Constitution creates paramount legal rights

and bars any waiver of those rights by individual employees. It grants civil remedies
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for violations of those rights, including eguitable relief and attorney’s fees, to the full
extent of this Coust’s power, There is, indisputably, an overwhelming public interest in
having those rights vigorously enforced that renders superior the class resolution,
whenever possible, of claims brought under Asticle 15, Section 16.
HI, THE DECISIONS RENDERED BY THIS COURT IN TWO
CRANTING OF T RSS GATTAICATION N THIS CASE

This Court, in two other taxi driver minimum wage cases, has granted motions
for class certification. See, Thomas v. Nevada Yellow Cab, A-12-661726-C, Order of
Judge Israel entered November 25, 2015 and Murray v. A-Cab, A-12-669926-C, Order
of Judge Cory entered February 10, 2016 {Copies at Ex. “N"). The Court must render
its decision in this case based upon the record in this case and cannot blindly defer to
the decisions made by other jurists in other cases. But it should be noted that the
USDOL’s investigative findings, presented to the Court in Thomas and Murray, were
found, either alone or based upon the other presented evidence, sufficient to warrant
class certification in each of those cases. Those findings by the USDOL in this case are

quite similar to the ones presented in Thomas and Murray.’

' One striking “overlap” issue from the USDOL findings that, standing alone,
warrants class certification is the “$8.25 an hour,” or “$1.00 an hour difference,” issue.
The USDOL found over $877,000 in unpaid minimum wages was owed to 594 drivers
at the FLSA’s $7.25 an hour minimum wage rate. If the applicable Nevada minunum
wage Tate is $8.25 an howr, for the reasons discussed supra, and those findings by the
USDOL are accurate, all of those 594 class members are owed additional money
beyond what was calculated by the USDOL (the extra $1.00 an hour the Nevada
minimum wage requires).

24




O W S w2 o]

~J

iv. SUITABLE NOTICE SHOULD BE DISPATCHED
MOST PROMPTLY TO THE CLASS MEMBERS

A proposed notice of class certification is annexed as Ex. “0.” Plaintiffy’
counsel will assume the costs of printing and mailing that notice. The Court is urged to
direct the defendants to most prompily, within 10 days of its Order, produce the names
and addresses of the class members so that plaintiffs’ counsel can have such notice
mailed within 30 days thereafter,

CONCLUSION

Wherefore, for all the foregoing reasons, the plaintiffs’ motion should be granted
in ifs entirety together with such other further and different relief that the Court deems
Just and proper.

Dated this 28th day of March, 2016.
Leon Greenberg Professional Corporation
By /¢/ Leon Greenberg
LEON GREENBERG, Esq.
Nevada Bar No.; 80%4
2965 South Jones Blvd- Suite B3
Las Veg rds Nevada 89146
Tel ( ”()?) 383-6085
Fax {702) 385-1827

Attorney for Plaintiff
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CERTIFICATE OF SERVICE

The undersigned certifies that on March 29, 2016, she served the within:

Motion for Injunctive Relief and Class Certification Pursuant to Nrep Rule
23(b)(2) and Rule 23(b)(3)

by court electronic service:

TO:

Malani Kotchka

HEJMANOWSKI & MCCREA LLC
520 S. 4™ St., Suite 320

Las Vegas, NV 89101

/s/ Dana Sniegocki
Dana Sniegocki
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BISTRICT COURY
CLARK COUNTY, NEVARA

Case No.: A-14:707425-C
Dept: V

LARSIRI PERERA, IRSHAD AHMER,
TCHAEL SARGEANT

Todis f;dt.;,ﬁ}y sndd on behal ol others

4 similarty situated,

THIRD AMENDED
COMPLAINT

ARBITRATION EX "‘-‘wzm 3{}\
< BECAUSE T
A CLASS ACTION m%‘%{

Plaimiibly,

| RS

A ,
| WESTERN CAR COMPANY,
{

Defendant,

‘w‘w~wwfww-ww«www

LAKSIR! PEEERA, TREHAD AHMEBD and MICHAEL SARGEANT,
mdividually and on behalf of others simdlardy situnted, by aad through thelr altomey,
Leon Greenberg Professional iffk-ﬁ:ﬁz:ﬁmiz}ﬁ, as and for a Third Amended Complaint
| 41 R}'E.E}'i.{fifi’ TON, PARTIES AND PRELIMINARY STATEMENT

1. The plaintifl, LAKSIRI PERERA, IRSHAD AHMER, and MICHAEL
SARGBANT (collectively the “individual plaintiffs” ov the “pamed plaintiffs") duving
all times emploved by the defendant wers residents of Clark County fn the State of
Nevada and are former emplovess of the defendant,

2. The defendimt, WESTERN CAR COMP; ANY, hereinaler tefred o ay.




“Western Cab® or “defendant™} is weorporation sxisting and established pursuantto
the laws of the State vf Nevada with (s privetpal place of business ta e Couaty of
Chlark, State of Nevads and conducts busingss i Nevada,

CLASE AUTION ALLEGATIONS.

3 The plaintiffs bring s sctivn a5 a elassaction pursiant o Ney, R, Clv,

823 on behal! of themselves and sclass of all similarly Simated persony .§:1}1§3'§'{3.§f¢{§.
by the defendant in the State of Nevada,

4, Theclass of similarly siuated persons consists of all persons employed
by defendant in e State of Newads during the applivable statuie of Himitations peried
prioy to the filing of this Complaint.continuing until date of judgment sadh petsons
being employed as taxi cab diivers {fereinafter referred to ag “cab driviss™ or
Srbvers™) such smployment nvolving he driving of taxi cabs for the defendant i the
State of Mevada,

5. The common eirgumstance of the b defverd giving vise to Jus switis that
swhitle they were omployed by defendant thay were not paud the minimu wage
reguired by Nevada's Constitution, Article 15, Seotion 16 for many ormostof the days
| hat Biey worked i that thelr hourly compersabion, when caleulated pursuast tothe
requirements of satd Nevada Constitutional Provision, did not equal at least the
R iég:fgfr}.jyf wage ;fs'ritrﬁf*éé&d' for therely,

>

& The meomed plaintfFs ard infommsd amd believe, and baged thereon alluge
that there are af least 100 putative olass astion members. The actualwumber of class
members is readily ascertainable by a review of the defondant’s reords through
appropriate discovery.

7. Thers iva well-defined community of interest i the questions-of law and

fac gifeciig the olugs as o whole,

i, Proafof s cimimon.at stngleset of faots will eutablish the rlﬁ_g}'xt, of sach

ft

member of the ¢lass 1o recover. These common questions of Loy and fact predomidats

over questions thar affeet only individual chuss mernbears, The fndividual plaintifs




| claime are typical of those of the class,

B, A cluss action is superiorto othes available metheds for the fair mnd
efficient adjudication of the controversy. Dueto the typ igality of the clasy menbers’
claims, the intevests of judicial enomomy wWill be best served by adjudication of $his
Jawsuitas & olass aetion, This tvpe of case is wnlguely welbsuited for class irealment
sines the eoaployer™s praciices weee anifornyand the burden is on the eroployerte
establish that its method forcompensating the class members complies with te
requirements of Nevada law,

10, The tndividual plafndif will fa irly and adetuately represent the futersss
of the olass and have 50 misrests thatcontliot will or bt dhibngonistic 1 the ineresis

of the class and have retained 1o represent them compsetent counsel expetienced fn the

prosecotion of class action cases and will thus be able to sppropriately prosecute this

case on behalf of the class.

th, The individual platonfis and their counsel are sware of their Hduetary
responsihilities o the menbérs of the proposed class ind are determined to diligently
dischiargs those duties by vigorously sseking the migxirum possible renavery forall
meinbers of the proposed olass,

12, There isno plain, speedy, ot adequate temedy other than by mainteniice
of this class setfon. The prosscution of ndividual remedies by members of the clasy
wiltend 10 eutabl Hal 1;&:3{1»;»1&12 b standards of conduet for the defendant sod sesultin,

the inipairment of class menshess” righis and the dispositon of their 1merests through

actiong o which they Were not parties, Tnadd ition, the elass tigmbers” individual

climsare small in ammount snd they have po substantial ability o vindicaie thedr
rights, and securs the assistance of competent counsel o do 50, except by the

progecution of a clasy action case.

E]




AS ANDFOR AN TRET CLATM FOR RELIEF ON BEHALF OF THE NAMEDR
PLAINTIFFS AND ALL PERSONS SIMILARLY SITUATED PURSUANT TC
NEVADAS CONSTITUTION
13, The noined plaintifh ropeat all of the allegations previously fads and
Tring this Fhat Claim for Ralief porsuant 1o Article 18, Section 196, of the Nevada
Constitution.
§ 14, Pursuani to Article 15, Section 16, of the Nevada Constitution the named
plaintiffs and fhe elass members were entitled 1o an hourly mmin wage for pvery
honir that they worked for defendantand the named plaintiffs and the-class niembers
‘ Lwere often ot paid sueh ‘Lqiiiit.ﬂ T Wages.,
15, The defendant’s viokstiom of Article 15, Seciion 16, of ihe Novada
| Constitution also tnvolved malisious and/or dishonest andior oppressive conduct by
the defendant inchuding the following:
(a} Defendant despite having, and being aware of, an express obligation

o

uider Articls 18, Section 16, of the Mevada Coastitution, sucli obligation

15 | commentiiy no later than July 1, 2007, o adyise the pl laintify and the
- glass meinbers, i,;@:—*w:riiing,. of their entitfement v the minimum Touly

wage specified f such constitutional provision, filed to provide sych

written advisemnend;

State of ﬁ%ﬁ’ﬂiﬁz&; the Nevada Aftorney Creneral, had fssued apabilie
opindon i 2005 that Adticle 15, Scotion 16, of the Novada Constitution,
wpih its effective date, would requive defendant and other employws of
taxd oab drivess to compensate such smployees with the minimun hourly
wage speeified fnsuch constitutionsl provisien, Defendant consciousty
elected fo fgore that opinfon and not pay the mirdmun wage regurire d by
Article 15, Seetion 16, of the Nevada Constdtution to 113 taxi dedver

employess i the liope that it would be sicesssfol, iffegal activn was

s




16.

redress

brought against it in avoiding paying some or all of suth mininum

’is‘::viit.i mately coptest =1‘.i"1¢:; ;»;;g:)_g}?ﬁimib’i’iity of Article 13, Section | _sfzi«;@_ of the

£

Nevada Constitotion to its taxi driver employesy, made no effnt o seek.

any judicial declavation of ity obligation, or lack of obligation, under sugh
constitutional provision and to pay 8o an esergw fund any amounts i
disputed were so gwed under that constitutional provision el sush.a

final judicial delennination was dadg,

Defendant also engaged in the fallowing Hlegad, dishonest and bad faith

conduct wiich wag fntended to congeal iis violations Artiele 15, Section 16, of the,

Nevada Constisttion and caused addivivial injury o the plainies for which they seelk

Tvor about Jenuary of 2012, defondant started requiting the plaintits and

the clams merabers to pay from such pladntifis’ and class nwanbens™ own,

personal funds, 100% of the cost of the fuel consuned in the aperation of

the taxicabs they drove for the defendant, '.i“?}a%; ji‘m@‘i was egsential for the

aperation of defendant’s tai cab bustioess and plaistifly sould not woark

for defendant unless t“m,,},z agrecd & pay For that fuel fony their persanal

funds. By reguiring the plaintiff and the closs members te personatly pay

for the cost of such fuel, the defendant-was redusing the wages it sctually

patd the plaintiffsand tie class members to an amwouat below the

mindmom bourly wage requived by Artiole 13, Seclion 18, of the Nevada

Comgtitution. That was because after deducting from the ™on the payrall

recirds” wages pait by the defendant iy the plabiifls and the clusy




iy

pismbers the cost of the taxt cab fuel they werg forced by the defondant to
pay, the rexulting Ytrus® wage paid w such persons by the defendant was
below the minimun houily wage required by Auticle 15, Bection 16, of
the Nevada Constitution. iﬁ'ﬁf}?‘_ﬁ:}i}{ié}}:z§;-‘&&s'-i[i.i§':'€fi.i}‘f«'x‘:mga.ge{i i this condustto
make itappear i avy otherwise uninformed person who was examining
its payroll reeords that it way pdwm the minioum wage 1?;;;;&‘;33{? by
f}asi"‘a‘zﬁmia'm_ f‘ﬂéit_.iﬁ_m‘ﬁ!;“l-‘i‘;}:iﬁ peliey specifically w deceive cortain
government ageneles, including but not necessarily Himited to, flie United
States Department of Labor which had previously fowd the defendant in
viokation of the sdnimum wage law enforced by suck agency. Such
gouduct by the defendaut also vosulted in the d &::;i:‘ﬁf.-mima't: issuing knowingly
false snd inaccurate statements of (e plaintiffs’ and the clastmembery’
income to the United States Tuternal Revenue Service and the Socil
Security Adnsinistration, such statements inflating and exaggerating fhe
actudl netsme garned by such persons and repulting in them being

required to pay additional taxes that they did notgctnally owe.

17, Delendantengaged fn the acts andfor omissions detailed in pavagraphs 15
anidd 16 i an intentional schame ty maliciously, {};ﬁ&_’}?}@f&fssﬁ'x&;}ya:tz;rj:tiis;'!fzm‘;‘sﬁ::ﬁtiiyx'jé:;__'.u'i%
s taxi-driver employees of the hoerly minimum wages that werd gtarnteed to thoss
employees by Article 15, Spetion 16, of the Nevada Constitution, Defendant sooacted
iy the hope that by the passags of Uime whatoves vights such oo driver enmplevees had
to such mintmum hourly wages owed fo-themn by the defondant wondd expive, in whole
or in part; by eperationof law, Defendant so acted consciously, willfully, and
tentiemally o deprive such taxi driver smployees of any kuowledge thar they mighit
Be-entitled o such minimin hourdy wages, despite the defendant’s obligation under

Atticle 15, -Section 16, of the Nevads Constitution 0 advise such taxi-diver




gmployees of thelr right to. those minhngm hourly wages. Dutendant’s malicious,
oppressive and dishobestvonduct is slse demomstrated by ity fadlure to make any
atlowance 1o pay such minimum houtly wages i they were found 1 be dug, sueli o
through an escrow account, while seeking any wiictid determination of its obligaiion

o make those paymenis.

18, The named plaintiifs seek all relief avaitable o them and the alleged class
under Nevada's Constitution, Article 13, Section 16 including appropriate Injungtive
and equitable rsttel to make the defendant vense its violativns of Nevada's

{pmstitution.

19, The pamed plaiviiffs on behalfof themselves and the proposed plaintiff
chass members, seek, on this First Claim for Relief, o judiggment against the defendant
for winimurm wages owed for the applicable stature of lmitatious perdod, which the
§£Oisri has provioysly faprc('zfu A iut this page 1 four years and would cotmenes on
§ September 33, 2010, and a:{s:fﬁi:mm;;g intorihe fusure, such sums 16 be desnmiped ased
Lanon an-acceunting of the burs worked by, and wages aotually paid to, the plaintif
and the class.members wong with anaward of damages for the inoreasad, and false,
tax Nability the defendant has cavsed the plaintiffs and the clasy mewbers © sustain, 2
suitable injunetion and other eguitable relief bantog the defondant from continuing o
violate Nevadd®s Constitution and requiring the defendant o remedy, at itz expense,
the i;‘gjzs_z*y t the clags members 1t has eavsed by i‘é’i’z‘;&ﬁy reporting to the United States
Internal Revenus Service and the Seottl Recurity Administration the meoms of the
class members, and an award of attornsys” fees, intevestand costs, as provided for by

Nevada's Constitution and other applicable laws,

WHEREFORE, phuintifty demand the relief as alleged aforesaid.

i
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Plaintits demand atrial by jury on all fssues so trigble,

Prased this 2™ day of December, 2018,

Leon Greenberg Professional Carpotion

Byl Leon Greenbery

LEON GREENBERLE
Nevada Bar No,o 8084
2965 South Jones Blvd- Sulte B3
Las Vegas, Nevads 89146
Tel (707} 3838085
Fax (702 3831827

fooury

Artorney For Plainft

g







LINDA MarIE BriL

DISTRICT JUDGE
SDEPARTMENT VIE

o+

4)

R

LoV

e e R T o AR 8

Joi b - — it
E 3 525 B &S BB S

20

Electronically Filed

120172015 04:20:58 PM

FIGHTH JUDICIAL DISTRICT COURT  CLERK GF THE COURT
CLARK COUNTY, NEVADA

LAKSIRI PERERA, individually and on behalf of
others similaxly situated,

Plaintiff,

us ase No. A-1g-ro7425-C

WESTERN CAB COMPANY, Dep't No. Vi

Defendant.

DECISION AND ORDER

‘This case arises from the employment relationship between Defendant Western Cab
Company (“Western”) and its former employee taxi driver, Plaintiff Perera. The motions
addressed in this Order are Western's Motion for Reconsideration regavding this Courts
June 16, 2015 Decision and Order, Western's Motion to Disiniss Second Amended
Complaint, and Perera’s Countermotion to Amend Complaint. The Court heard oral
arguments on August 27, 2015 and October 8, 2015. After consideration of all submitted
documents and oral arguments, the Court denies Perera’s Motion for Reconsideration,
grants Western's Motion to Dismiss in part, and grants Perera’s Motion to Amend.

1. Procedural Background

Perera Hled his first Complaint in this case on September 23, 2014. He alleges that
Western violated the Minirnum Wage Amendment of the Nevada Constitution by paying
less than the required minimum wage and violated NRS § 608.040 by not paying former
employees their carned but unpaid wages. Perera filed his First Amended Complaint on
October 20, 2014, asserting the same two causes of action. Western filed a Motion to
Dismiss the First Amended Complaint on December 8, 2014, Western argued that Perera

failed to state a claim upon which relief could be granted. Perera filed an Opposition and
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Countermotion to Amend the Complaint on January 26, 2018. The Court issued a Decision
on June 16, 2015. The Court held that Perera could assert a violation of the Miniraum Wage
Amendment against Western and that the statute of limitations to bring the action is four
years, The Court granted Perera's Motion to Amend “to add a claim related to cab drivers
being required to pay for fuel costs.” {June 16, 2015 Decision and Order at 2; 12-13.)

Perera filed a Second Amended Complaint on June 16, 2015. The Second Amended
Complaint added an allegation that cab drivers were required to pay for their fuel, thus
decreasing the amount of their wages. It also added Irshad Ahmed as a named Plaintiff in
the action.

Western Sled a Motion for Reconsideration on July 1, 2015. Western asks the Court
to reconsider its ruling regarding the applicable statute of limitations. Western cites to
several federal and lowey state court cases that held that a two-year statute of Hinitations
applies in these types of cases. Western does not cite to any binding legal authority or
evidence that the Court had fatled to consider in its Order or that had arisen after the Order
issued.

Western filed a Motion to Dismiss Secand Amended Complaint on July 7, 2015.
Western argues that the Second Amended Complaint does not comply with the Court’s
June 16, 2015 Order, because it adds a named Plaintiff, (Western’s Mot. to Dismiss at 9 5-
12.) Next, Western moves to dismiss Paragraph 19 from the Second Amended Complaint
because it seeks damages for minimum wages owed since 2006, four years before the four-
year statute of limitations period. (1d. at 2: 13-21) Western also moves to dismiss Perera’s
NRS § 608.040 claim on the grounds that Perera was paid the correct amount when he
stopped working for Western and Perera did not complete the statutory process for seeking
a remedy under NRS § 608.040. In addition, Western argues that the Minimum Wage
Amendment of the Nevada Constitution is preempted by the Employee Retirement Income
Security Act (“ERISA™), the Affordable Care Act ("ACA”"), and the Due Process Clause of the
United States and Nevada Constitution. Finally, Western argues that Perera cannot seek

punitive damages in this action because his claims are based on contract law.
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Perera filed an Opposition and Countermotion to Amend and for Sanctions on
August 14, 2015. Perera argues that Western's preemption claims are based on incorrect
readings of the law or are irrelevant. (Perera’s Opp'n and Countermot. at pp. 4-9.) Perera
further argues that he has standing under NRS §608.040 to bring a private right of action
at this time, (Id, at pp. 10-16.) Next, Perera argues that his claims are based on the Nevada
Constitution rather than contract, so punitive damages are proper. (Id, at 16: 10-14.} Perera
also argues that he has agreed to withdraw the Second Amended Complaint and treat the
First Amended Complaint as the operative complaint in this action, (Id. at g: 16-21) This
would resolve the issue of adding a named plaintiff. Perera moves to amend his Second
Amended Complaint to add Irshad Ahmed and Michael Sargeant as plaintiffs. (I, at Ex. A.)
Finally, Perera asks for sanctions against Western's counsel, alleging that its Motion 1o
Dismiss’ only purpose was to delay the case. (1d. at 22: 20-21.)

. Discussion

A, Western's Motion to Reconsider June 16, 2015 Decision and Order

Pursuant to EDCR 2.24, a court may reconsider a matter upon a motion filed by a
party and served within ten days of notice of entry of order. Reconsideration is only
appropriate when “substantially different evidence is subsequently introduced or the

decision is clearly erroneous.” Masonry & Title Contractors Ass'n of 8. Nev, v, Jolley, Urga

& Wirth, 113 Nev. 737, 741, 941 P.2d 486, 489 (1997). Hstablished practice does not allow
litigants to raise new issues on rehearing. Cannon v. Tayier, 88 Nev. 86, 92, 493 P.2d 1313,
1314 (1972). “Rehearings are not granted as a matter of right, and are not allowed for the

purposes of reargument . . .. Geller v. McCowan, 64 Nev. 106, 108, 178 P.2d 3Bo, 381

(1947). As Western has provided no basis for reconsideration other than a contlicting
decision from ancther District Court Judge (which this Court was aware of at the time of

the ruling), the Motion for Reconsideration is denied.
B. Westerit's Motion to Dismiss Second Amended Complaint

Nevada Rule of Civil Procedure 12(b)5) authorizes dismissal of a claim if it fails to

state a claim upon which relief can be granted. When considering a motion to dismiss, a
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court must aceept the allegations of the complaint as true and draw all inferences in favor of

the non-moving party. Buzz Stew, LLC v. City of N, Las Vepas, 124 Nev, 224, 228,181 P.ad

670, 672 (2008). “Dismissal is proper where the allegations are insufficient to establish the
elements of a claim for relief.” Hampe v, Foote, 118 Nev. 405, 408, 47 P.3d 438, 439
{2002).

1. Minimum Wages from 2006

Western argues in-its Motion to Disraiss that Paragraph 19 from the Second
Amended Complaint should be removed because it seeks damages for minimum wages
owed since 2006, four years before the four-year statute of lmitations period. This Court
ruded on June 16, 2015 that the statute of limitations in this action was four years. The
original Complaint in this case was filed on September 23, 2014,

Perera does not address Western's argument regarding the statute of limitations in
its Opposition. The court may eounstrue failure to oppose a motion as admission to the
merits or consent to grant the motion. Seg EDCR 2.20(e}. Therefore, the Court orders that
Perera will issue a Third Amended Complaint. Paragraph 19 of Perera’s Third Amended
Complaint must be amended to change the date “November 28, 2006” to “September 23,
2010.” September 23, 2010 is the earliest date to fall within the statute of limitations in this
action.

Z. NES § 608.040

Western also argues that Perera’s NES § 608.040 claim must be dismissed
because Perera was paid the amount Western owed him under his employment agreement
when he stopped working for Western. Perera argues that he can bring suit under NRS §
608.040 for the wages allegedly due under the Minimum Wage Amendment,

Assuming Perera has a private right to action under NRS § 608.040, the Complaint
fails to state a cause of action. NRS § 608.140 refers to suits for “wages earned and due
according to the terms of..employment.” NRS § 608.012 defines wages as the "amount
which an employer agrees to pay an employee.” Perera’s Second Amended Complaint does

not allege that Western failed o pay the amount it owed Perera under his terms of
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employment, Perera alleges that the amount Western agreed to pay him in his terms of
employment violates the Nevada Constitution. Though the Second Amended Complaint
must be read liberally on a Motion 1o Dismiss, its causes of action rest on the allegation that
Waestern required its employees to pay the cost of fuel, a term of their employment, thereby
reducing their true minimun wage in violation of the Nevada Constitution. This allegation
gives evidence that Western was abiding by the terms of its wage agreement with Perera,
not that it was violating those terms.

The Second Amended Complaint fails to state a clatm for a violation of NRS 608.040
upon which relief can be granted, Its allegations are insufficient to establish the elements
of that claim. Therefore, the Court orders that Perera’s second canse of action pursuant to
NRS § 608.040 be dismissed.

3. Federal Preemption

In addition, Western argues that the Minimum Wage Amendment of the
Nevada Constitution is preempted by E,RISA, the ACA, and the Due Process Clause of the
{nited States and Nevada Cor:stit;ltiaxa, According 1o Western, ERISA and the ACA are
camprehensive federal statutory systerns that preempt state laws that “relate to” emiployee
benefit plans (Weétern’s Mot. to Dismiss at 8: 18) or “[pose] and obstacle to the ACA's
purposes and objectives (Id. at 91 16-17). Western also states that the Minimum Wage
Amendment and related MNevada Administrative Code ("NACY) additiem% violate duse
process “because they do not give fair notice of what is required or prohibited under them
or provide reasonable standards for compliance, thereby encouraging arbitrary and
diseriminatory enforcement.” (Id, at 18: 21-u5.) Perera argues that the Minimum Wage Act
does not interfere with employer’s ability to provide ERISA plans or follow the ACA and
that the provisions of the Minimum Wage Act and NAC are not unconstitutionally vague.
(Perera’s Opp’n at 7: 28-8: 10, 8: 20-23.)
The Minimum Wage Amendment, Art. 15, Sec. 16(A) of the Nevada Constitution,

states:
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Each employer shall pay a wage to each employee of not less than
the hourly rates set forth in this section. The rate shall be five
dollars and fifteen cents ($5.15) per hour worked, if the employer
provides health benefits as described herein, or six dollars and
fifteen cents ($6.15) per hour if the employer does not provide such
benefits. Offering health benefits within the meaning of this section
shall consist of making health insurance available to the employee
for the employee and the employee’s dependents at a total cost to
the employee for premiums of not more than 10 percent of the
employee’s gross taxable income from the employer,

The Minimum Wage Amendment dees not define what is meant by “health benefits” or
“health insurance.” The Labor Commissioner added NAC §§ 608.100-.108 to address the
Amendment. NAC § 608.102 lists reguirements for what health insurance qualifies an
employer to pay the lower tier minimum wage. One type of health plan which qualifies an
employer for the lower tier minimum wage is a plan that provides health benefits pursuant
to a Taft-Hartley trust and qualifies as an employee welfare benefit plan under ERISA.
R ERISA and the ACA

“ERISA section 5i4(a) preempts all state laws that ‘relate to’ any
employee benefit plan.” Cervantes v, Health Plan of Nevada, Ine., 127 Nev. Adv. Op. 70, 263
P.5d 261, 265 (20131) The “basic purpose of ERISA section 514(a) was to avoid multiplicity
of regulation,” Id, at 265. “A law references an ERISA plan when it acts imimediately and
exclusively upon ERISA plans or where the existence of ERISA plans is essential to the law's
operation.” Id. at 266 (internal citations omitted), “[S]tatutes that mandate employee
benefit structures or their administration are preempted by ERISA section 514{a)." Id.
{internal citations omitted).

The Minimum Wage Amendment and NAC § 608.102 do not act immediately or
exclusively upon ERISA plans, not are ERISA plans essential to the laws’ operation.
Providing ERISA plans are one way that employers can qualify to pay the lower Gier
minimum wage. Providing an ERISA plan is not the only circumstance that brings the
Minimum Wage Amendment and NAC § 608.102 into effect. Furthermore, the Minimum

Wage Amendment and NAC § 608.102 do not mandate that employers provide certain
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employee benefit structures, The Minimum Wage Amendment and NAC § 608,102 are
primarily about Nevada's minimum wage. Employers can provide any health insurance
they deem appropriate, as long as they comply with Nevada's minimum wage laws. Making
health insurance a condition of minimum wage will not create a multiplicity of regulation
regarding health insurance. In fact, because NAC § 608.102 directly references ERISA
plans, it allows employers to look to ERISA for guidance and reduces the need to develop
different health insurance regulations. |

The Minimumt Wage Amendment and NAC § 608.102 do not implicate the ACA. The
consequence of not providing a qualified healtls insurance plan to employees under the
Minimum Wage Amendment and NAC § 608.102 is to pay a higher minimum wage. Is an
employer does not comply with the ACA, it may be required to make an Employer Shared
Responsibility Payment under 26 US.C. § 4980H. The reguirernents and consequences
under these separate laws do not conflict, The Minimum Wage Amendment and NAC §
608.102 do not pose an obstacle to the ACA’s purposes or cbjectives. Employers should,
and must, be aware that they are required to adhere to both federal and state regulations.

The Minimum Wage Amendment and NAC § 608.102 do not impermissibly
implicate or interfere with ERISA or the ACA. The Minimum Wage Amendment and NAC §
608.102 are primarily concerned with the minimum wage, while ERISA and the ACA deal
with health insurance. Though health insurance is a condition of what minimum wage an
employer must pay, the Nevada laws do not seek to redefine or pose an obstacle to any
federal statutes. Therefore, the Minimum Wage Amendment and NAC § 608.102 are not
preempted by ERISA or the ACA.

b. The Due Process Clause
“The criterion under which we examine the assertion of vagueness is

whether the statute either forbids or requires the doing of any act in terms so vague that
men of common intelligenee minst necessarily guess at its meaning and differ as to bs
application.” State v. Glusman, 98 Nev. 412, 420, 651 P.2d 63¢, 644 (1982) (internal

citation omitted). “[Sltatutes are presumed to be valid, and the burden is on the challenger
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to make a clear showing of their unconstitutionality,” Douglas Disposal, Ine. v. Wae Haul,

LLE, 123 Nev, 552, 557, 170 P.3d 508, 512 (2007).

The Minimum Wage Amendment does not define what is meant by “health benefits”
or “health insurance.” NAC § 608.102 lists requirements for what health insurance qualifies
an employer to pay the lower tier minimum wage. It states that employers must offer plans
that either conform with regquirements pursuant to 26 US.C. § 213, guidelines in the
Internal Revenue Service, or 29 U.5.C. § 1001 et seq.

Western argues that the Labor Comumissioner does not have the authority to define
what the Minimum Wage Amendment meant by “health benefits,” (Western's Mot. to
Disrniss 19: g-11.) NRS § 607.160 states that the “Labor Commissioner: {a) Shall enforce all
labor lawe of the State of Nevada..The enforcement of whick is not specifically and
exclugively vested in any other officer..(b) May adopt regulations to carry out the
provisions of paragraph (a).” The Minimum Wage Amendinent is a labor law of the state of
Nevada., As Western states, “the Minimum Wage Amendment does not authorize any
person, buard, entity or division of the State government to enforce, administer, or regulate
what is meant by ‘health benefits” (Western's Mot, to Disroaiss 19: 5-7.} When the power {o
enforce a labor law is not specifically delegated to another party, the Labor Commissioner
has the authority to create regulations regarding that law in order to enforee it, That precise
procedure has been followed in the creation of NAC § 608.102.

NAC § 608.102 defines what health benefits will qualify an employer for the lower
Her mindmum wage under the Minimum Wage Amendment. NAC § 608.102 was properly
made into law by the Labor Commissioner. Therefore, the Minimum Wage Act 15 not
unconstitutionally vague. The Court denies Western's Motion to Dismiss on the ground of
presmiption.

4. Punitive Damages

Finally, Western argues that Perera cannot seek punitive damages in this

action beecause his claims are based on contract law. NRS § 42.005 provides that “in an
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action for the breach of an obligation not arising from contract,” the plaintiff may recover
punitive damages. NRS 608.010 defines an employee as a person under a “contract of hire.”

Perera is not claiming that Western violated the terms of its employment contract.
Perera is claiming that the terms violate the Nevada Constitution; however, Western's
obligation to pay Perera as an employee arose under an employment contract. The Nevada
Constitution did not create the obligation for Western to pay Perera, It merely set the
amount of the obligation.

Western's alleged wrongdeing breached an obligation arising from an employment
contract. Punitive damages are not available in this type of action. Therefore, the Court
grants Western's Motion to Dismiss on this ground. Perera’s Third Amended Complaint
mugt be amended to remove all claims for punitive damages.
¢, Perera’s Countermotion to Amend Complaint

feave to amend shall be freely given when justice so requires. See NRCP 15{a).
“I'1,Jeave to amend should not be granted if the proposed amendment would be futile. A

proposed amendrsent may be deemed futile if the plaintiff seeks to amend the complaint in

omitted).

Perera argues in its Countermotion to Amend that Irshad Ahmed and Michael
Sargeant were in situations similar to Perera: they are former employees of Western that
had to pay for fuel out of their personal finances. Western argues that Trshad Ahmed and
Michael Sargeant should not be added as plaintiffs for several reasons, all of which are
discussed below.

1. Failure to State a Cause of Action

Western argues that both Irshad Ahmed and Michael Sargeant were paid
above the upper tier minimum wage. Therefore, they cannot claim a violation of Nevada’s
Minimum Wage Amendment. Western already made this argument in relation to Perera.

The Court rejects this argument. The proposed plaintiffs’ claims Is that paying for fuel
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decreased their wages from the amount shown on Western's records. Therefore, this is not
a valid ground for the Court to deny Perera’s Countermotion to Amend.
2. Jurisdiction

Article 6, Section 6(1) of the Nevada Constitution states, “The District Courts
in the several Judicial Districts of this State have original jurisdiction in all cases excluded
by law from the original jurisdiction of justices’ comrts.” Justice Court has original
jurisdiction aver cases seeking damages “{iln actions arising on coutract for the recovery of
money only” if the damages claimed does not exceed §10,000. Nev. Rev. Stat. § 43700 )D0).

A “request for injunclive relief provide[s] an independent basis for the district couwrt's

jurisdiction.” Edwards v, Direct Access, LLC, 121 Nev. 929, 933, 124 P.ad 1158, 1161 (2005)

abrogated on other grounds by Buzz Stew, LILC . City of N. Las Vegas, 124 Nev. 224, 181

P.gd 670 {2008),

Western argues that Laksiri Perera, Irshad Ahmed, and Michael Sargeant’s claims
fail to meet the jurisdictional requirement of District Court, Western asserts that (1) no
individual's claim exceeds $10,000.00, (2) the daims’ values cannot be aggregated, and (3)
the plaintiffs Jack standing to bring claims for injunctive relief. Thus, any amendment to
add the proposed plaintiffs would be futile.

For the purpose of his Countermotion to Amend, Perera does not argue that any
individual plaintiffs claim exceeds $10,000.00. Perera argues that claim aggregation ig
permitted to meet a jurisdictional limit. The Couwrt does not rule on the issue of aggregation
and the claims’ monetary value because the Court finds the issue of injunctive relief to be
dispositive of this issue.

NRS 4.370 does not grant original jurisdiction to Justice Court for actions seeking
injunctive relief based on breaches of contract. Generally, requests for injunctive relief are
properly heard in district court as stated above. “An injunction may be granted...fwlhen it
shall appear by the complaint that the plaintiff is entitled to the relief demanded, and such
relief or any part thereof consists in restraining the commission or continuance of the act

complained of, either for a limited period or perpetually.” NRS 33.010.

10
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Perera’s Second Amended Complaint asks for:

a suitable injunction and other equitable relief barring the defendant
from continuing to violate Nevada's Constitution and requiring the
defendant to remedy at its expense the injury to the class members it
has caused by falsely reporting to the United States Internal Revenue
Service and the Social Security Administration the income of the class
members...

(At § 19.) For the purposes of Perera’s Countermotion to Amend, an amendment to add
Trshad Ahmed and Michael Sargeant as plaintiffs does not appear to be fotile. Perers has
stated a claim for relief that would restrain the continuance of the act at issue in Perera's
complaint. Perera asserts that Western's method of calenlating wages is incorrect. These
caleulations do not only impact Western’s employees and former employees. These
caleulations also affect the Internal Revenue Service and the Social Security
Adiministration. Perera seeks the Court’s assistance in having Western correct any incorrect
calculations that have been reported to the Internal Revenue Service and the Social Security
Administration.

Perera states a facially valid injunctive relief claim in his Second Amended
Complaint, This properly places the case in District Court. Adding Irshad Ahmed and
Michael Sargeant with identical injunctive relief claims would not be futile. Therefore, this
is not a valid ground for the Court to deny Perera’s Countermotion to Amend. A

. Preempiion by National Labor Relations Act

Western argues that because the AFL-CIO drafted the Minimum Wage
Amendment, according to the declaration of the AFL-CI(’s Executive Secretary-Treasurer
in a separate case, the Minimwn Wage Amendment is preempted by federal law, 29 US.C.
§ 151 states:

It iz declared to be the policy of the United States to eliminate the
causes of certain substantial obstructions to the free flow of commerce
and to mitigate and eliminate these obstructions when they have
ovcurred by encouraging the practice and procedure of coliective

i1
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hargaining and by protecting the exercise by workers of full freedom of
association, self- organization, and designation of representatives of
their own choosing, for the purpose of negotiating the terms and
conditions of their employment or other mutual aid or protection.

Assuming that the AFL-CIO completely and without any cutside assistance drafted
the Minimum Wage Amendment, the Court does not find that it is preempted by the
National Labor Relations Act. The AFL-CIQ’s purpose may have been to help “level the
playing field between non-unton employers and unionized employers” (Western’s Opp'n to
Countermot. to Amend at Ex. 1, 2: 3-4); however, there is no language demonstrating this
intent in the Amendment itself. The Amendment applies a minimum wage to all workers.
“[C}ou%ts should not add things to what a statutory fext states or reasonably implies.”

Douglas v. State, 130 Nev. Adv. Op. 31, 327 P.3d 492, 468 (2014},

There is one section of the Minimum Wage Amendment that favors unionized
workers. The provisions of the Amendment may be walved by a collective bargaining
agreement. Nev, Const, Art. 15, Sec. 15{B). The provisions cannot be waived by an
agreement hetween an individual worker and employer. Id. Whether this portion of the

Minimum Wage Amendment is preempted by federal law is not relative to this case.

If any provision of [the Minimum Wage Amendment] is declared
illegal, invalid or inoperative, in whole or in part, by the final decision
of any court of competent jurisdiction, the remaining provisions and all
portions not declared illegal, invalid or inoperative shall remain in full
force or effect, and no such dctermination shall invalidate the
remaining sections or portions of the sections of this section,

Nev. Const., Art. 15, Sec. 16 (D). This case has no relation to collective bargaining or
unionized emgﬁﬂyee& If this Court were to find that Sec. 16(B) is invalid, the rest of the
Minimum Wage Amendment would remain in effect. Therefore, this is not a valid ground
for the Court to deny Perera’s Countermotion to Amend.
G Separation of Powers
Western again argues that the Labor Comunissioner does not have the

authority to define what the Minimum Wage Amendment meant by “health benefits.” Now,

12
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Western asserts that the interpretation should be left to the judiciary branch “through the
resolution of the individual's claims.” (Western’s Opp'n to Countermot. to Amend 18: 26-
27.} As previonsly discussed, NRS § 607.160 states that the “Labor Commissioner: (a) Shall
enforee all labor laws of the State of Nevada...The enforcement of which is not specifically
and exclusively vested in any other officer...(b) May adopt regulations to carry out the
provisions of paragraph (a).” The Minimum Wage Amendment is a labor law of the state of
Nevada. When the power to enforce a labor law is not specifically delepated to ancther
party, the Labor Commissioner has the authority to create regulations regarding that law in
order to enforce it. That precise procedure has been followed in the creation of NAC §
608.102. .

The Labor Commissioner has followed statutory procedures for interpreting the
Minimum Wage Amendment, Therefore, this is not a valid ground for the Court to deny
Perera’s Countermotion to Amend.

The Cowrt should liberally grant leave to amend when justice requires. Pevera has
shown how granting leave to amend his Second amended Complaint to add Irshad Ahmed
and Michael Sargeant as plaintiffs would serve justice. Western failed to raise a valid
ground to deny Pevera’s Countermotion. Therefore, the Couwrt grants Perera’s
Countermotion fo Amend.

I}, Perera’s Motion for SBanctions

The Court denies Perera’s motion for sanctions. There is no evidence that Western
filed its Motion to Dismiss purely to delay the case. Western responded to the gperative
Complaint in this action, despite Perera’s argument that he was willing to withdraw it.

L Conclusion

The Court dendes Perera’s Motion for Reconsideration. The Court grants Western's

Motion to Dismiss in part. The Court grants Perera’s Motion to Amend Complaint. The

Court denies Perera’s Countermotion for Sanclions against Western,

i3
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The Court orders Perera to file & Third Amended Complaint. The Third Amended
Complaint will have three individuals as named plaintiffs: Laksiri Perera, Irchad Ahmed
and Michael Sargeant. Paragraph 19 of Perera’s Third Amended Complaint must be
amended to reflect the correct statute of limitations as discussed above. The Third
Amended Complaint must also be amended to remove any claim for punitive damages.

Perera’s second claim for relief pursuant to NRS § 608.040 is dismissed, and it cannot be
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included in Perera’s Third Amended Complaint.

oFt T
AP
DATED this day ot her, 2015,

Liwea MARIE BELL
DIsTRICT COURT JUDGE
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The undersigned hereby certifies that on the date of filing, a copy of this Order was
electronieally served through the Eighth Judicial District Court EFP system or, if no e-mail
was provided, by facsimile, U.S. Mail and/or placed in the Clerk’'s Office attorney foldex(s)

for:

Mazne Party

{eon Greenberg, Es. Counsel for Plaintiff
Leon Greenberg Professional Corporation

Malani L. Kotchka, Esq. Counsel for Defendant

Hejmanowski & McCrea LLC
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SHELBY &, DaHL o/
Law CLERK, DEPARTMENT VII

AFFIRMATION
frursuant to MRS 236B.030
Tha undersigned doss hereby affiny that the precading Decision and Chder fited
in Diistrict Court case number A707425 DOES NOT contaln the soclal ssounty
numbar of any peson.

s/ Linda Marie Bell Date 1123115
District Court Judge
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BIGHTH JURICIAL DISTRICT COURY CLERKOF THE SQURT
TLARKCOUNTY, NEVADA

ES

ORDR.

Laksixt Ferena, individually and on behalf of
athers shutlacly situated,

. Caxe No,  Asta-wivraes-O
Platstiff, ase No. 14 TR7aRE L

Dept No, Vi

WESTERN Can CORPANY,

Defendant,

DROSION AN ORDER

This case B an widbiduad and proposéd elass action brought by s taxdeal driver
agafnst Kis former emploverdaxt company to recover unprid houtly minimum wage. O
Uecember 8, 2014, Defendant Western Cab Company filed 5 Motion to Dismiss Plaintiff

Laksitl Pererd’s First Amended Complaing for fallure to stalea clabm upopswhich relief con

he granted. Western. Cab argues that distrissal lv appropriate beeause Thomes v Nevady |

Yellow Cab Corpotation appliss progpeetively iy, 130 Neév, Adve Op. 82, 927 Pad 518,

A

Kozl [aong) relly denied (St 24, gorg). M Pereba’s elsims involve the thoe after

passagysf the Mininuwm Wage Ampodvent bat prior to Thomes. Western Cab also argues

that, wnder a two-vear statute of Hmitstions, Mr. Perera was always paid miniroum wage..
In the alternative, Western Ush moves o pam«:rngtimﬁy deoertify the class and obtain
sttmnery judgment in s Tavor.

Mr: Perera Blod an Opposition and Countermwtion on January o6, 2015, Me

Pevara's Conntermiction maves to wnend his Complaint, widing s additional ground for

refisf. Mr Percra zlao seeks leave to conduet Wevads Rule of Oivil Procedure ,ﬁé{ﬁ
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Jmitations, Western Cabyfileda Reply and Dpposition on February 1, 2a1s.
) PR £y :

The Court heard these motions on Mareh 18, 2015, The Coust finds taxieab drivers’

vight to bring an sction to enforce the provisions of the Minhaum Wage Amendmeit arose

it

on Bovembey 28, guod, when the Amendment wag ratfied; chis fur violations of the.

§ 1§ provisions of the Aendment must be brotight within four veqrs of the couse of action

b 3

having acerned; genuine issues of material fact vegardiug By, Perera's wages and iv;a_z je rate
prechude summary judgment of this case; and preemptive decertification of the class would
¢ | he premature hecause diseovery has not commenced. The Cowrt therefore denies

w | Defendant Western Oub Company's Motien to Dismise First Amended Complaint in its

1 || entivety, and grants Mlaintiff Goksinl Pepera’s Oourtermotion only s 1o his request for leave

12 1 toamend e complaint to add & Jabm eelated to cab drbvess Bshig redudred to pay Ry fuel

iz | cosis,

4. 1. Diwcussion

15 1 A Defendant’s Motion to Ddsmdss

16 Nesada Rule of Civil Frocedure 12(b)(5) anthovizes dismissal of a claim if it falls 1o

v7 | state & olsbin upon which refief van be granted. When eonsidering so NRCP wdi

i8 g metion, 4 court must accept the allegations of the conmplaint as frue, and drew all Inferences

16§ in favorof "i;i_%}e:‘ ron-roving party. Buge Stew, LUC v City of W, Tas Vegds, 184 Nav, 224,
sor 8 2eB, By Pad Sy, &7e (2o08). “Memissal is proper where the aliegations ave insudfleient
@1 § to estublish the elements of o oladm for rellef” Hamps v, Fogte, 138 Nev. 405, 408, 47 P.ad

22 1 438, 489 (eouw), “When the defense of the statute of lmitations appears from the

a3 1 omplaint itselt, n motion to dsmias s proper”™ Kellaroe. Snowden, 87 Neva488, 401, 480
24 | Padoo, o2 (g

25 The primary question presented & whether the Nevada Supretie Court’s deciion fs

26 | Thomas v Nevade Yellow Cab Corporation applies the full foree and effect of Antidle 15,
27 | Section 16 of the Nevada Constitution (the Minimim Wags Amendment) fom the date of

28§ the Amendimest’s enactient or from the diteof the Court'sdeaision, Thomas held thatthe

AR
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Miniroun Wage Amendment “revised Nevada's then-statotery mindom wage scheme”

and repealed the statutory minimum wage exemptions enumerated in NRS éo¥.ez0(2),

inphuding the exemption for taxicab drivers. Thomas, 180 Nev. Adv. Op, 58, 387 Pyd-at

sio-an; see also NES soRago()b) In reaching this question, the Court examives the

relationship bebween stébutory minfoum wage mimd constitutional windmion wage, the

- affsot of Thamey, st the olelus Hmitation period apphicable to'this case
o 3 P 7

1. Mindpoem Wepe o Nevada

Prior to enactment of the Minimum Wage Amendment, nsdnimon wage {n Nevada

was purely @ cresturs of statutory authotity and administrative vegulation; born from

Chapter 608 of the Novada Revised Statutes, minimum wage was seb and regulaved within

- the Nevada Administrative Code, Zoa NRS 88 So8.250-800; see dlso Nev, Admin, Code 58

GOR.050- 160, Cliapter S08 vested e paswer to eatalblich the ninbmas wiage 1t the Labor
Conunissioner; who was required to preseribe the minbmion wage by adminisivative
repetiation. Spe MRS 88025000

Chapter 608 did not offer sl employess the right to receive miniamam wage.
Specifically, MRS GoS.agoe(e) denied the protections of mindmum wage regdations to
sertain kinds of employers. Those cmployees not entitled to minimue wage under Chapter |

so8 included {a) “casual babysitters;” (1) “domestie servive saplovees who reside By the

Houschold, whtte they works” {8 “outilde spledpersong whose earnings ane based on

commissions;” (1) some quricoltimal workers; {8) “taxdcab and Hnwousive driversy” and {8

certain “persons with severe disabilities [that] have diminished thelr productive capacity.”

NES doBesoieXul-H
“The Mintowe Wage Amendment was proposed hy initiative petition, approved and

ratified by the pecple, end became wffective on Movember o8, 2006, The Amendment |

provided @ new formmla for setting mindmam wage snd extended mirdmom wage

pratentions to neardy sl employees in the State.  “The Minimum Wage Amendrent

expressly and breadly defines employes, exempting only certain grovps.” Thomas, 130

Nev. Adv. Op. g2, 38y Fadat 521 The only enyployees sxenapted by the Mintmum Wags

2




1] Amendment ave ereplovess who are under elghteen (18) yenrs of age; smployed by ¢
2 | nonprafitorganization for after school or summer employmett o a5 & trainee for o period

3 3 ot fonger than ainety (go) days” Nev, Const, wrt, 15, § 16(Ch

4 On Jutie 86, 2014, the Nevads Supréne Cowt held that the Minlmum Wage
5 § Amendment “supersedes and supplants” Clapter 608's exbeptions. Thomes, 130 Nev, Adv.
6 1 Opogz gy Bad et se2. The Court reasened that, because the “sxpression of one thing s
# I the exchusian of another . . . the text [of the Amendment] necessarily buplies that all

8§ || employess not sxempted by the Amendment, including taxicab dvivers; must be paid the
g || minimem wage set out in the Amendment” Il 130 Nev. Adv, Op.g2, 327 P.gd at g1, The
10§ Court iltnately held that “the legislative excoption for taxicab deivers sstablistied by MRS

st | soResa{aie) .. i inpiedly tepsaled by the comstitational amendement.” Id,

34 £, Applcation of Thomas
13 After Thomas, the -question becowes when the sause of action for viclations of the

i4 b Minimum Wape Amendment came into sxistence for taxtesb debers, I the shactibent of

5 | the Minimuin Wige Antendmett alone gave birth to the causeof sction, the cause of dgtion
16 1 has been. svailable since the Amendment’s effective date of November 28, 2008, Up the
vy I other hand, i Thomae created & new, otheteise unrecognized coustitutional rul e, Mr.
1B | Perera’s claims did not hecome wvailable vt June 28, 2034,

$1e The inquicy begins with whether Thongs announeed & dew ride vr miesely darified
po | thelaw, See Mimhell v, State, 129 Nev. 1269, 1276, 149 Pad 33, 3738 (2006} (vabating
21 | habeas corpius petitioner’s attemped niurder conviction i light of the Cowt’s deckiun

ez | elarifying thenens roa required foraiding amd abetiing attempted muder).

28 Theve & no bright-line rode for determining whether » rulé {5 new, but
' fhere are basie gméeinws o ﬁ}?iz}w . v SWhen a deeiston merely
a4 interprets and dlaritiey ﬁu exisrting vide . . . and does nol snnounee an
- e altogether new e of law, the court's mtergsr@mi:wﬁ is: meerely .
& =3 vestatement of exiating faw.” Slmilarly; & decision T not new i it haw.
3 a6 siraply qua‘imﬁ a »V@Efwwtabls*«hed comstitutional principle to govern a
FEg 7 case witieh fe tose Iy anlogous to those which have been pmﬂ{mqh
o % ey m:sz'aw}ermﬁ in the prior wase faw” .. However, & rtde Is wew, {m*?
? 5= _ emm'pk« when the decislon annokneing it wverrudes: gmﬁaﬁmt
cEfafr R
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130 Nev, Adv. Op. 52, 327 P.ad at 521 (giting

Aisapprovels] a practice this Comt had argusbly sanctioned {n prior
cases, or pverburnls] a lougstanding practice that lower courts had
uniformiy approved.”

Pad 463, 472 taooa)) Cf. Bridgewater v Warden, Nevada State Prison, 109 Nev. 1159,

1351, 885 Pad 168, usy Qoo thelding that Cowrt’s recent declsion created & new

“vndoresoeable definition” of deadly weapon which was not of “constitutional moment,” so
the new.definition did not apply retrosctivedy),
Thomas did nol sspouse a new constitubional prineiple; it sguared the readily

apparent definition of “employes™ contained in the Mindmam Wage Amendment with the

exemption wontained i NRS soBasolz) In oarifying the Minlmum Wage Amendment,

‘Thomas siraply applied o well-established constitutional: principle.  “The prineple of
constitutional supremacy prevints the Nevada Logislature from ereating exceptions to the.
rights and privileges protectad. E}y-f}é}’mi‘ad&‘s Constitution” Thowes, 130 Nov. Adv, Op. 52,
awy Bad st ser. "Blatites are construed to accord with constitutions; not viee versa. 1,

Boley v, Kepoedy, 1o Nev. 1205, 1300, 885

P.ad 583, 588 (1994)) The Nevada Sugreme Court determined the broad definition of

“emsployee i the Minimum Wage Amendment sogmented the statistory definition: “The

Smenidment's broad deBinition of employes dod very speeific exemptions necessarily and
diveatly confticr with the legislative exception for taxicab deivers: established by NRS
SuRasnlaie)” fljglgg‘;:;a;s\; 30 New, Adv;'{‘.}}}, 5%, ey Poad at ey, Moreover, Thomas did
not overrule precedent or overturn a longstanding practive that lower courts had uniforraly-
approved. Thomag merely interpreted and claified existing law.

Western Cab argues. that the Nevads Supreme Qourt intended to limit Thamas based
uponthe Court’s dse of prosent tense Janguage instead of, preswmably, Dstng steietly past
tonge lnguage,  But this Cowt is nit persunded that the Nevada Supreme Comrt was
seeking o Hmit the application of Thotuas by Its use of gresent-tense language . Tnfack in
the first sentener of the Thontas devision, the. Mevadi Supreme Cowt deseribed “Article 15,

Sevtion 16 of the Nevada Constitution, {as] a constitntivoal amendment that pevised

&
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Mevada's thensatatotory misinam wags scheme” Thomas, 130 Nev. Adv, Op. 52, 387 P.gd

at 51y (emphasis added). The Nevada Supreme Comnts use oof theword “rovised” in the fivst

seitence of Thomas segioets the Court kud o intention of limiting the dedsion

Fapthermore, the Ninth Ciradt Couwrt of Appeals has mejerted the srgiment that

as0 foth Cir, 20157 see dlse CTAG Rafle 383 Cunpblished deeisions of the Ninth Ciroudt

ave not precedent, but may be cited). T Bxecutive CoschifCatiags, the Ninth Chrowit hald

“fyThe dstrict court erved fo-disudssing Greene's clubra tnder the Nevads Mindmum Wage

Amendment . . . [blecause the repeal of § Soazo(a) ccomred in zood when the

ve Goach & Carriage, 590 F. App'x 550

amendinent was ratifisd.” Txegut
The Minimum Wage Amendment aancunced a new, shraightforward constitutional

dight. Thomas shoply clartfied that nothing i Chapter 608 diminished that right. The

Minimur Wage Amendment beeame Taw on Noversher 28, 2006, and required nothing |

- mors bo establish the rights contained within i, Therefore, tucdexb drivers” dght to bringan

action to snfurce the provisions of the Mininuum Wage Amendinent svose on November 28,
R0,

T, 8‘&:{§;§*§;§3'@§ Lisdtabions

The next issue the Court must addeess is the applicable statute of limbations, Mr.

Perera argues the fonr-year “eateh 2l statuke of Hmitations of NRS (1020 applies; Western

Cobrrgues the twosyear statute of Tmitations of Chapler o8 applies. The Mistmusm Wage

Amendment provided taxtealy difvers the eonstititional right 1o vesetve nilaimurn wage, a
right previously derded wader the Chapter Bo& statutory framework, “Our constitution can
be amended- oaly after o long -‘.tifmis ard much labor, When an amendment s lzf;:a'ade it s
reasonable to donchude thi, inthe minds of the people, thare s ;};ami reason for the change:
that it Is wise to avold w possible recurrence-of evile borne is the past, or the happentog of

those which threaten theut in the future, op i miay be, both”™ Stae v Hallogl, 18 Rev. 373,

v (1882) Thevefore, when a tuxicsh driver beings a thinbmom wage claing, the taxicals
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1. 1§ driver brings that olaim under the provisions of the Minimum Wage Awvenchment, not
2 | Chapter sk,
3 The Minimum Wage Amendinent sxpressly provides 5 piivate sight of setion for an

4 Il enplovee clatniing violation of the Mindnim Wage Amerdment, Speciﬁmﬁ%y: the

An emyﬁ(ﬁ%ﬁ WHT IR AL - thig seetior
ag*‘smﬁi: his o her {xmp’itzs} or 0 the conrts of this 3?:23*{9 ‘i(t ac‘f:ifnme thv
provisions of this seation md shall be entitted 1o oll remiedies avallable
8 under the law or I equity appropsiate to remedy any vielation of this
section, nu,}t:u:izxa& Tt not Hmited to baek pay, {i{image» reinstatement
ar infunctive mhef An prsiployee who prevails fnoany astion to enforce
shis seetion shall be mwarded Hiy or berreasonable attorney's fees and
1 cOsts,

3

4 I Mew Const art. 15, 8 316(8) {emphusie added).
i the contrary, Chapter 08 provides s private right of sctivn only for an employes
sy | claiming viclation of regulations promulgated wider NRS 608,350

I any emplover pays any sayployee & lesser amouat ihm the minivam

34 wage proseribed by regulation of the Leber Commissioner pursusnt to
15 the provisions of NES 608250, the employes may, at any time within 2

vears, bring a aivil aetion to recover the difference. hetween the amount
1@ pakd 1o the “amploves and the aimoiint of the minimum wage,

¥ i NES§08.260 ferphasis added),
i The distinetion hetwesn mininmum wage presceibad by regulatien of the Labor

19§ Commissioner pursuant to the provisions of NRS 608250 and rindtun wage established.

by the Mimimum Wage Amendment is the method by which the rmfnitim wage is |
established: Chapter Go8 grants the Babur Commisgiener authority o set and disoretion ta
raise the mindmum wage through rdiministrative regudation; while the Mintwun Wage
Amendiment establishes a two-tiered minlmom wage foor that Is autamstically adjusted
ppward withoutadministrative discretion. See WRS 68a.agn{1); bobof, Hev: Comst. art. 15, k
8§ 1A,

Under Chapler 608's statitory franework, “the Labor Commissioner shsll preseribe

27§ incresses in the minkmun wage o aceordance with those preseribed by federal lavy; unless

B
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tha Laber Comunissloger determines that’ those invreses are eoptrary o the ;;ﬁhﬁa'
inferest,” MRS Sofagel). Chapler 608 affords the Labor Commissioner disoretion o
refise pinlmum wage Increases preseribed by federal Jave i the Labor Usmmissioner
deternvines such miniem wage increases ave “pontrary tothe public interest.” T

Tn contrast, under the Mintmum Wage Amendnent’s formda, the minhmom wage
fhoor i o e adiusted upward by “the amount of ihersases o the federal minfmum wage.
over $5.18% pet hour, dr, i greater, by the sumulasive lnorease In the cost of living” Nev,
Sonst, arh. 15, §16{AL Any cost'of Tving incrsase s “msasured by the [rosual] percendage
inerease. . . of the Consumer Privedndex . .. as published by the Burean.of Lubor Statistics,
U8, Department of Labor or the suceessor index or federal agency,” The enly involvement:
the: State’s executive- heanch has-in establishing the minfoums wage set by the Mininem
Wage Amendment is that *{fThe Governoror the State dgeuey destguated by the Governar |
shall publish a bulletin . .« stcl year announving the adjusted rates.” I1d,

The Minimum Wage amendibent and Chapter 508 preseribe different methods for
establishing the ndodmon Wage, and so tow, for privately .ﬁ;ifi{}rcing‘t&e minfminn wage
Thsus, an aetion brought 1o énforee an emploves’s fight to nlinimum wage extablished by the
Mindum Wage Amendment & wholly different than aw action brought to recover
minitmun wage sg prescribed by regulation of the Labor Commissioner pursuant: to the
provisions of NRS so8as0. This is hot & new notion; in fact, the Attovney Geneal of
Nevada issued an official opinion dedlaring as much before the Minimunn Wage
Amendnient had been rtifisd, Ther attorney General Brign Sandoval opined:

Each competing minkmum wige scheme provides & complete civil
pourt mmedy for evasion of m mqmmnenib . A8 the proposed
amendmen has completely coversd the tople-of 4 pivil cowt remedy,

providing foreven grester 1¢ dief, s remedy would supplant and. repmi'
by implication the existing oivil mmedy provision at NES So8.260.

s Bonding v, Qityof

anog Wev Op. Aty Gen, No, 04 TMar. 2, 2o0sly sesalsy.

Vepas Muedelpal Cowt, 116 Nev. 1213, 118, 14 T.id 1275, 12y (@oeo) ("Opindons of the

Attorney Generad are not binding legal suthorityor precedent”™).
e
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Here, My Persra was sxpressly prohibited from receiving minimum wage under the
provigions of NES 608950, therefore My Perers was also expressly prohibited from

exereiehg the private right of sofion madeavallably o NRS 608260, S0 tvo s Mr Perain

prohibiterd from exercise an implied private right of sction inder NRS SoRabo, Bven in

- ight of the repeal of the NRE 68050 ?exm;;iimzss: an “E:)‘,h};éii%f{i ‘private right of action i not

avatlable to tagical drivers under NRS Su8.260 beequse. the legidlature did not Intend o

estend 5 private right of action fo individuals whe were expressly excluded from the

protections of the stetute. See Allstate Ing Coov, Thorpe, 13 Nev. 565, g75, 10 Pad 98y,
o (zouy) (“We look to leghelative Totent when the statute does not mpressly weate o
cause of action”}.  Moreover; the Labor Commissioner's statutory suthouity to establish
veputlations related to the vufiicement of the mindmum wage dows not dreate & private vight
of action for taxdeab dvivers. Though the-intent displayved.in regulations may deterine

whether the regudation is privarely enforcesbls, the language of a regulation cannot conjure

up & private right of ackion that has net been authorized by the legislature. See Alnxander s,
Sandoval, 532 U.8. 275, 293, 197 & O w51, 1522, 149 L. Bdoad 517 (2001) (“Agencles may
phay the sorcerer’s apprentice bt not the surverer Himself), Therefore, Mr. Perara dosy
aat have & private right of sction suder the provisions of Chaptersng,

“The Miniimum Wage Amendment provides the exclusive private right of action for
taxicab drivers to snforee Nevada's nifidoum wage law.. Accordingly, the Hniation on o
taxival driver's right to enforee the niinimom wage Jaw isdefined by the lireitations. o the
Minimiim Wage Amendment itsell  Although the Minfmum Wage Amendmient does not
nrovide 2 claims Hmitation period foran emploves cliiming violation of the Amendment,
Nevada Revissd Statute section 11,220 provides that “{alu action foryehel, not hareinbelore
provided for, must be conpmenced within 4 vears after the cause of aetion shall have
acerued” NRS mezo, B0 without specific statotory preseription stating otherwise, claims
for vialations of the provistons-of the Minimum Wage Arendeent mast be brought within

four vears of the ceuse of action baving scerged. Therefore, My, Perery’s action toenforee




asna BAARIE RELL

DETRICT,

k4
ot

WMENT VL

LEpARY

i

K

i

Nevada minfmum wage v pursgant to the Minfmum Wage Amendment is subject to the
foar-year claims Haitation peried provided under NES 1L2g0,
B, Defendants Alicenative Motion. for Sumumary Jodgment and o
Preemptively Dovertify the Class

Western Cab woves o0 sunmary Tadgmatt in ite favor promised on ftg axgnment
that Me, Perovy was always paid over 8728 per hour-warked, the wage rate Tor-employaes
receiving gualifying health insorance at the thme, Westerny Cab further argues that M.
Pernra is not & proper class representative beesuse Mr. Perera has no-individual clatm and
fosuss of eommcnality sxist

1, Plabotiifs Cladoas

Surmumary judgment Is spplopriate 8 the pleadings, depositions, answars fo
ivte ;.‘mgaimrifzs,.-ax;c;{-‘aﬁirﬁ}iﬁsim'rs oh ﬁ&zf together wiﬁi‘t}iﬁ affidavits, if any, sm;w that thare
i no genvite issue as to.any materlal fot and that the moving party is entitled 1o a
sudgment as a matter of Taw” NROP 56(ch Av fasue I “genuine” if suffivient svidence
oxiors sueh that a ressonsble faer finder eould find for the nowsmoving party.. Wood v,

Sufewa

b, dnc.. 121 Nev, 724, 75%, 121 Fiad wes, 1o (2o0s). The uaderlying substantive

faw of thecavss of setion portrels whinh factual dispistes are msterdal. Jd.
The Mindrswn Wage Amendment sstaldishied mintmim wage a8 & two-tiered Hoor;

amployees with access to pertaln healtly Insurance benstits are entitled 1o a lower mindmum

wage than anplevess without access to such benefits. New, Corst wetl 15, § 6{A) Only

certain health Tnsturanse henefits qualify wnder the Amendment: “health insurance [made]
avaflable . . . for the employse and the employee’s dependents at a total cost . . for
premivme of mot more thap 10 percent of the employver’s grass taxghle incdme from the
srplover,” Id, During the tme period sovered by M Perere's elaims, the mininunn wage
floor was seven dollate and bwenty-five cents {§7:25) per bour worked i the emplayer made
gualified henlth insuranes available; otherwise, the minimum wage floot was cight dollars

andt twenty-five cents (58.25) por hotiv worked. Regardiess of the mindnum wage tier,

34
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“Tilips or gratoities reveived by employess shall not be wradited as belog any part of er
offset apainst theowage rates reguived bythis secthon™ .

Here, suminaty judgment Is ingppropriate b lght of the genuine lssues of material

ot thiat exist, A wening issiie of mateelal fact exists as. 1o whether Western Cab provided

My, Perers and his dependents acesss to health instvanse at a total cost for premiums of
fiob more than ten pereent of the Mr, Perera's gross taxable ineoine. I not, Mr. Perera

wotdd have a right o the ﬁh’igh&s&ti&r:-c}‘.’f_m%nhmm's_ wige, Additioually, & genuine tseve of

material et exists as fo whether Mr. Perere’s caraings were overstated due to Iy tGipsor

expenses being avcounted for fnectvectly,  Thevefore, summary judgrisent shall not be

granfed at this e, aod s, Mr. Perera's individual Slaims survive,

2, Class Covtifivativa

Seeing ax sammary judgment B not appropeiate-and ¥Mr Porera’s claims supvive,
Western. Unb has a remaining argument for preemptive decertification of the class,
Western Cabs argoes the Court should preeniptivedy decertify’ the dass Besause this vase is
unsuitalde for class certification basad upon Tssues of commprality that exist hetween Mr.
Pevera, the class repreventative, smd other prospeetive members of the cluss,

Nmmh Rule of Chvil Procedure 2300)(1) provides that “lals seon ag-practicable after

the commencement of an astion. brought as-# olasy a‘s;i‘img the cowrt shall detenmine by

order whether it is 1o be so maintained.”

[CHass allegations fmay be stricken at the pleading stage, Thut] the
granting of motions to dismiss chiss a§¥a‘gai"xs)m beefore discovery has
cotmancsd Ts mave. Indeed, while there ig ltle-anthority on this fssue
within the Ninth Cirenit, decisions from. conrts. in other 5uxz:es§n‘tmm
have made clear that “diswiveal of class allegations at the plesding
stage should be dune rerely and that this better course s to deny such a
motion heeguse ‘the shape and ttm*m of . chiss action svalves (mis
through the protess of discovery,’

T ne WabMart Stores, Tng. Wage & Hour Litig., 503 E, Stpp: 2d 6oy, 8 EN.D. Cal, 2oy
fauoting Myers v, MedQrist, dng, No. 064608, 2006 WL g7saio, %4 (DN.JLaoos) ko
citing Abdallab v, Coca-fula Lo, Noo QivaA coBUVaS7o-RW, 19ag WL serfiay

(N.D.Grageg) (disuissal of class allegations prior to discovery is pramatuve); 7As Charles

L
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Alan Weight, Arthar R Miller & Mary K. Kane, Federal Practice and Procedirs Gl §

7853 (ad 2o0%) (the practice employed in the pverwhelming nudority of elsss Betions is to

rasoles class certification only after s appropriate petiod of discoverlh
Here, wiiere discovery s ot bommenesd, preewmptive decertifitation of the class

wanld be prommure. Dicsrtificgtion of the oliss shoudd be left for the Cout tu considar
after diseovery has sifficiently compianced. Thevefore, Defendant Westarn Cab Company's

Motian t decertify the clags is denied withowt pmgiﬁéi-i's:a.-

K}mmﬁfﬁw
Mz, Perera sceks loaverto e a Sccond Amended Complaint My, Perara also sveks

feave to onduet discovsty under Nevadd Rule of Civl Ptrm:md wre 560 regarding flass
certification and i‘;ﬁiiﬁ g of the sta_‘m;te-?s:;‘f Huitstions.

Leave to amend shall he ﬁfﬁ&i}’ plven when justies so requives, NEOP i5(a). Mr
Povera seks 1o add a ground for velief alloging that Western Cab requiiead M. Persrato pay

for fael costs, cxusing M. Perera’s huurly wage to drop below the nrinimonn wegs. Finding

oo grovnds to justly dendal, Mr Perera shall be feely graated leaw 0 aimend his

Complaint, Therefore, Mr. Pererd’s Couttermotion is granted as to his request for loave to

artendd his Complaint.

2. Leave to Conduct NBOP 560 Discovery
M, Parers further seaks to conduet diseovery pursnant to NROP 5600 Specifically,

Mr. Perera sepks 1o conduet discovery velevant:to the Western Cabs swumeary judgrment

motion reparding certification of the class and whether the two-year stalute of lmitations

- thiet Western Cabeargued for should be pquitablytolled.

‘Nevada Rule.of Civil Procedure 58(F) provides,

Should B appeat fom the affidavits of & party apposing the metion [for swavmary

judgment] that the party canmot for retson stated present by affidavit faets ﬁ&wﬂ“iﬁﬂi

e justifythie pm*ty s ofposition; the eourt may refuse the a pg’i oatior for fndgment or

rray order a tontinwange o pecmit affidavits 1o be obtained or depositions o be
raken or discovery to be had or may ivske such othwr srider as i Just,
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CNROPFR6E. I Hght of the Court's dendal of Western Cab’s mvtlon for surmary judgient,
Mr. Perera’s roquest to conduct NROP 560} discovery Is oot Therefor, Mr, Perera's
Counteruntion s denied,

Conclosivn

The Conpt finds the Nevada Suptéme Dotnt's deciston fn Thomas v Nevada Yellaw

CaliComy, 250 Nev, Adv. Op. 58, 387 Pad 518, si-01 (2014), rel'g denied (Sept. 24, 2084},
didd not Introducs a new mile of law and the Minimum Wage dwendment to the Nevada
Constitution bename effective November 28, 2008, The Couer firther finds that My, Perera "
brings his claims under the provisions of the Mintrusy Wage Amendment and, gs such,
Mr. Perera’s vlain ave subject to the four-year statute of Hmitations period provided in
Novada Revised Statute section 1ieso. At this polpt, gebuine fstes of faet exist regavding
the presence of a legiingte xiw« .{f.ii}nseﬁugém:&, devsrtification of the olass prior to
diseavery would e promature. Mr. Persra’s vequest for NROP 5806 discovery is therefors
moot, The Colit grants Mr. Perein leave to amend his Complaint, Therdore, Defendant
Western Cab Company’s Motlon fu Dismiss First Amendsd Complaint 1 dended in its
entivety, and Plainif Laksint Perera’s Conntermotion is granted ondy s to his requsst for

leave toamend his complalat,

DATED this 1ath day of Juné, 2015,
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2 Theundersigned hereby cortifies that euthe 3 TG June, ®0ug; he caused to be.

3 | served the foregoing Decision and Order by faxing, mailing, ovdlectrunically serving 2 copy
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for counsel ag Hsted below:

Jokin Moran, Jr, Bsg.

: I};’tﬁ,;ﬁém&
Westorn Cab Co.

N Frrty Fhone . Servior Method
Leon Greonberg, Bsq. | Atopseys for E-Sepvics
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IN THE SUPREME COURT OF THE STATE OF NEVADA

WESTERN CAB COMPANY,
Petitioner,

VS,

EIGHTH JUDICIAL  DISTRICT
COURT OF THE STATE OF
NEVADA, in and for the COUNTY
OF CLARK; and THE HONORABLE
LINDA MARIE BELL, District Judge,

Respondents,
and
LAKSIRI PERERA, IRSHAD
AHMED, MICHAEL SARGEANT
Individually and on behalf of others

similarly situated,

Real Parties in Interest.

. Electronically Filed
CaseNo.: 69408 -1’31 2016 04:19 p.m.

District Court Case No. Ag%ﬁb%égglg I%errq;agourt

MOTION FOR LEAVE TO
SUPPLEMENT PETITIONER’S
RECORD AS TO MOTION FOR
STAY

Pursuant to NRAP 27, Petitioner Western Cab Company (“Western Cab”)

seeks this Court’s leave to supplement the record in support of Petitioner’s March

9, 2016, Motion for Stay with a copy of an additional document filed by Real

Parties in Interest Laksiri Perera (“Perera”), Irshad Ahmed (“Ahmed”) and Michael

Sargeant (“Sargeant”) in the District Court.

When Western Cab filed its Motion for Stay in this Court, Petitioners Perera,

Ahmed and Sargeant, all former drivers of Western Cab, had threatened to file a

Docket 69408 Document 2016-10167




motion for an injunction and the appointment of a special master to run Western
Cab’s business. On March 29, 2016, Perera, Ahmed and Sargeant actually filed
their motion for injunctive relief, attached hereto as Exhibit 7. Western Cab
requests that this Court consider the motion for injunctive relief filed by the three
former employees (and no current employees) when considering Western Cab’s

Motion for Stay.

HEJMANOWSKI & MCCREA LLC

MALANI L. KOTCHKA
Nevada Bar No. 283

520 South Fourth Street, Suite 320
Las Vegas, Nevada, 89101
Telephone: (702) 834-8777
Facsimile: (702) 834-5262

Email: mlk@hmlawlv.com

Attorneys for Petitioner




CERTIFICATE OF SERVICE

The undersigned does hereby certify that pursuant to NRAP 25(c), a true
and correct copy of the foregoing MOTION FOR LEAVE TO SUPPLEMENT
PETITIONER’S RECORD AS TO MOTION FOR 'STAY was filed
electronically with the Nevada Supreme Court Electronic Filing System, and a
copy was served electronically on this 31st day of March, 2016, to the following:

Leon Greenberg, Esq.

GREENBERG, P.C.

2965 S. Jones Blvd., Suite E4

Las Vegas, NV 89146

Telephone: (702) 383-6085

Facsimile: (702) 385-1827

Email: leongreenberg@overtimelaw.com

And a true and correct copy of the foregoing MOTION FOR LEAVE TO
SUPPLEMENT PETITIONER’S RECORD AS TO MOTION FOR STAY
was served via first class, postage-paid U.S. Mail on this 31st day of March 2016,

to the following;:

The Honorable Linda Marie Bell
District Court Judge

Eighth Judicial District Court of Nevada
200 Lewis Avenue, #3B

Las Vegas, NV 89101
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An Employee of Hejmanowski & McCrea LLC




