IN THE SUPREME COURT OF THE STATE OF NEVADA

WESTERN CAB COMPANY, f No. 69408 -
Petitioner
vs.
THE EIGHTH JUDICIAL DISTRICT . - g
COURT OF THE STATE OF NEVADA, \ ' F E EE E ‘?‘.-
IN AND FOR THE COUNTY OF ' .
CLARK; AND THE HONORABLE JUN 02 2016
LINDA MARIE BELL, DISTRICT |
JUDGE,
Respondents,

and
LAKSIRI PERERA; IRSHAD AHMED;
AND MICHAEL SARGEANT,
INDIVIDUALLY AND ON BEHALF OF
OTHERS SIMILARLY SITUATED,
Real Parties in Interest.
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LEON GREENBERG, ESQ., NSB 8094 - B

DANA SNIEGOCKIT, ESQ., NSB 117 15 CLERK OF THE COURT
Leon Greenberg Professional Corporation - ’ :
29635 South Jones Blvd- Suite E3

Las Ve%as Nevada 89146

Tel (702) 383-6085

Fax (702) 385-1827

leongreenberg@overtimelaw.com
Attorneys for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
LAKSIRI PERERA, IRSHAD AHMED, Case No.: A-14-707425-C

and MICHAEL SARGEANT

I Individually and on behalf of others Dept.: VIL

similarly situated,

) v -
Plaintiffs, ) MOTION FOR INJUNCTIVE
RELIEF AND CLASS .
V8., CERTIFICATION PURSUANT
TO NRCP RULE 23(b)(2) AND -
WESTERN CAB COMPANY, ‘ RULE 23(B)(3) R
Defendant.

'LAKSIRT PERERA, IRSHAD AHMED and MICHAEL SARGEANT, |

individually and on behalf of others similarly situated, move this Court for an Order:

Certifying this case as a class action for all of defe—jldant’s taxi drivers pursuant -
to NRCP Rule 23(b)(2) for injunctive and equitable relief] certifying this case asa class | N
action for all of defendant’s taxi drivers employed since July 1, 2007 through March  ~
31, 2016 pursuant to NRCP Rule 23(b)(3) for damages that are owed 1o therri asa - j
result of defendant’s violations of the requirements of Nevada’s Constitution, Article
15, Section 16; appointing Leon Greenberg and Dana Sniegocki as class counsel; and
issuing an injunction prohibiting defendant from requiring its taxi drivers to pay for the
cost of the fuel consumed in the defendant’s taxi cabs, to the extent requiring them to

pay such cost (or any other cost for the benefit of the defendant) reduces the wage paid
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to them by defendant below the minimum wage required by Asticle 15, Section 16, of
Nevada’s Constitution. Such injunction should also order defen dant to undertake
necessary record keeping, reporting, and enforcement protocols, including the
appointment of a Special Master paid by the defendant, as are necessary to vvigorous]y
promote its enforcement. The Court should also award class counsel fees and costs for
the making of this motion and success in securing injunctive relief. This motion is
made based upon the Memotandum of Points and Authorities below, the annexed |

exhibits, and the other papers and pleadings in this action.

Leon Greenberg Professional Corporation

By: /s/ Leon Greenberg
Leon Greenberg, Lisq.
Nevada Bar No.: §094 )
2963 South Jones Boulevard - Suite E3
Las Vegas, Nevada 89146
- (702) 383-6085
Attorney for Plaintiffs
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NOTICE OF MOTION
' PLEASE TAKE NOTICE THAT the plaintiff, by and through her attorneys of
record, will bring the foregoing MOTION FOR INJUNCTIVE RELIEF AND
CLASS CERTIFICATION PURSUANT TO NRCP RULE 23(b}(2) AND
RULE 23(B)(3), which was filed in the above-entitled case for ’r;earinfr before this
Court on May 3 , 2016, at the hour of _2:00am,

Dated: March 28, 2016

Leon Greenberg Professional Corporation
By: fs/ Leon Greenberg

Leon Greenberg, Esg
Nevada Bar No.: 4

2965 South Jones B(mlev*ard ‘Smte E3
LasV e§ s, Nevada 8

(702) 383-6085

Attomey for Plaintiffs
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MEMORANDUM OF POINTS AND AUTHORITIES
SUMMARY

Defendant refuses to stop engaging in a practice that this Court
- has already found. if Qccurrmv violates Nevada’s Constimﬂqn.

One of the allegations made in this case is that the defendant’s taxi drivers are
required by defendant to pay for the gasoline consumed by defendant’s taxi cabs and
such payments reduce their wages below the minimum required by Nevada’s
Constitution. Ex. “A” Third Amended Complaint, § 16. This Court has already ’.
recognized that such allegations, if true, would constitute circninstances violating the
minimum wage requirements of Nevada’s Constitution. See, Ex. “B” Order of |
December 1, 2015, p. 9, 1. 28 - p. 10, 1. 2. and Ex. “C” Order of June 16, 2015, p. 12,1
14 - 19, granting plaintiffs leave to make those allegations of minimum wage violations
in this case and rejecting defendant’s contention that such aﬂ.egatibns fail to state a
minimom wage violation claim. The United States Department of Labor has also
found that such policy by defendant violates the minimum wage requirements of
federal Jaw, the Fair Labor Standards Act (the “FLSA™), and has found defendémj owes
594 of its taxi drivers over $877,000 in‘minimum wages under the FLSA as aresult, at
least in part, of such illegal policy. Ex. “D.” } |

Prior to presenting this motion plaintiffs’ counsel wrote to defendant’s counsel
and requested that defendant refrain from making its taxi drivers pay for expenses, but
cmly to the extent such forced expense payments would reduce their wages below the
minimum required by Nevada’s Constitution. Ex. “B.” Defendant’s counsel
responded via a four page letter that at its conclusion confirmed defendant would not -
agree to that request. Ex. “F.” Accordingly, unless the Court issues ‘th.e requested
injunction defendant will feel free to pay its taxi drivers less than the minimum hourly
wage required by Nevada’s Constitution and will do so at its whim.

i
i
I
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ARGUMENT

I. AN ORDER SIMULTANEOUSLY GRANTING CLASS
CERTIFICATION UNDER NRCP RULE 23%3 %} AND
ISSUING AN IMMEDIATE INJUNCTION IS PROPER

A.  Immediate injunctive relief is proper as defendant
refuses to conform its conducet o the requirements
of Nevada’s Constitution,

Defendant admits it requires its taxi drivers to pay for the gasoline con.smﬁed by
defendant’s taxi cabs. Defendant refuses to limit that requirement to the extent
necessary to ensure that its taxi drivers receive in wages from the defendant, after
accounting for the payment of those expenses, at least the minimum hourly rate
required by Nevada’s Constitution, Ex. “E” and “F.” This Court has already found
that requiring such a payment of expenses would violate the minimum wage
protections of Nevada’s Constitution. See, Ex. “B” Order of December 1, 2015, p. 9, 1.
28 -p. 10, L 2. and Ex. “C” Order of June 1 6, 2016, p. 12,1. 14- 19,  Such {inding by
this Court is consistent with the well established principle that employers cannot be
allowed to subvert or evade their minimum wage obligations by forcing employees to
pay the employer’s necessary expenses. See, Arriaga v. Florida Pacific Farms, LLC,
305 F.3d 1228, 1236 (11" Cir. 2002): _

The Growers contend that the FLSA [the Federal minimum wage
law, the Fair Labor Standards Act] was satisfied because the |
Farmworkers' hourly wage rate was higher than the FLSA mmumum
wage rate and deduétions were not made for the costs the
Farmworkers seek to recover. The district court correctly stated that
there is no legal difference between deducting a cost directly from
the worker's wages and shifting a cost, which they could not deduct,
for the employee to bear. An mnlpipyer may not deduct from
employee wages the cost of facilities which primarily benefit the
employer if such deductions drive wages below the minimum wage.
See 29 C.F.R. § 531.36(b). This rule cannot be avoided by simply.
requiring employees to make such purchases on their own, either in
advance of or dumn%:the employment. See id. § 531.35; Ayres v,
127 Rest, Corp., 12 F. Supp.2d 305, 310 (S.D.N.Y.1998).

Defendant disputes this Court’s holding on this point and is currently seeking its
reversal (in conjunction with its objections to other rulings by this Court) via a Writ of
Mandamus. That defendant insists this Court erred in its rulings is of no moment. It is
the law of the case that-defendant cannot impose costs upon its taxi drivers that
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decrease their earnings below the minimuim hourly wage required by Nevada’s
Constitution. Defendant, by refusing to agree to limit its conduct to compiy &yith the
Court’s finding on that issue, has rendered proper the issuance of an :injuncﬁon 3
compelling defendant to so limit its conduct. |

B.  Injunctive relief is authorized by Nevada’s Constitution -
and plaintiffs have standing fo seek that relief. -

Article 15, Section 16, Subsection “B” of Nevada’s Constitution prbvidés 1_h,:£t:

“An employee claiming violation of this section may bring an action a am*;t his
~or her employer in the courts of this State fo enforce the provisions of this

section and shall be entitled to all remedies available under the law or in.

equily appropriate to remedy any violation of this section, in cluding but not
limited to back pay, damages, véinstatement oy injunctive relief. (emphasis
provided) '

Employees are empowered to bring civil actions to “enforce the jpro‘Visions” of
Article 13, Section 16 of Nevada’s Constitution and this Court must grant them all
remedies appropriate to correct “any violation” of that section including injunctive
relief. Plaintiffs are not merely granted rights, individually, to damagés or remedies
for the injuries they have suffered but a right to “enforce” the N evada Constitution’s
provisions against defendant and remedy all “violations™ of those pfovisions ~
committed by defendant. Such language grants plaintiffs standing to seek the
requested injunction on behalf of ¢/f of defendant’s aggrieved taxi drivers, the
members of the NRCP Rule 23(b)(2) class. ' . _

Defendant will presumably argue that under Wal-Mart Stores, Inc. v. Dukes, 131
S. Ct. 2541, 2557 (2011) and similar cases plaintiffskick sta,nding to seek the requested
class certification and 'i:ﬂjﬁﬂ(;iiﬁl} since they are former employees who do not, “
individually, claim any prospect of future injury from defen dam’s conduct Such
argument is without merit as Wal-Mart is grounded in the “case or cmttmversjf” |
limitations on federal jurisdiction found iix Article III of the United States Constitutibn.
See, Smook v. Minnehaha County 457 F.3d 806, 816 (8™ Cir. 2006) (RevieWing federal |
decisions and finding Article Il deprives class of former juvenile facility inmates of -

standing to secure injunctive relief against future actions by facility towards inmates).

6
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This Court’s jurisdiction is not restricted by Article 11l standing limitations. The
Nevada Supreme Court has held standing in this Court exists whenever rights are |
conferred with language that is broader than the standing conferred under a general. . |
constitutional standing analysis. See, Stockmeier v. Nevada Dept. of Corrections
Psychological Review Panel, 135 P.3d 220, 226 (Nev. Sup. Ct. 2006) (Inmate ncc,d not
meet Article III constitutional standing requir ements of i injury, causation, ‘
redressability, to have standing to seek remedy for violation of Nevada s Open-Meeﬁng-_
faw as such law confers standing more broadly by its own language) and - :
Hantges v. City of Henderson, 113 P.3d 848, 850 (Nev. Sup. Ct. 2005) (The prowsmns 1
of NRS 279.609, by expressly authorizing challenges to agency decisions gr ants
standing to make such challenges to all citizens, not just landowners who- might
otherwise meet traditional constitutional standing. limitations, despite statute’s sﬂence
on who has standing). Accordingly, cases dealing with FRCP Rule 23(b)(2) class
action standing limitations under federal law, such as Wal-Mart, are inapplicable.

The language of Nevada’s Constitution is clear. It grants, in the broadest
possible terms, a right by an employee to have this Court remedy all “violations” ofits
minimum wage requirements, Holding that a former employee lacks standing to seek
class wide injunctive relief to correct minimum wage violations would, as a practical - -
matter, immunize Nevada employers from ever being Sllbjbct to such injunctive rehcf |
Any current employee bringing a class action lawsuit agmnqt defendant fo lf;stram its
unconstitutional “forced expenses” policy would be summarﬂy fired by the defeudani, .
stripping this Court of the power to issue any injunction, ever, stopping that policy. In
the real world no current employee is likely to ever bring such & lawsuit in the first ’
instance, fearing for their continued employment. Adopting such a “current empioyééi
only” standing requirement would make it effectively imposSib’le to secure injunctive v
relief under Nevada’s Constitution to restrain ongoing and continuing violations of its .
minimum wage requirements. | ‘ |

Under the langnage of Nevada’s Constitution the plaintiffs’ status as employees
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of defendant imbibes them with sufficient standing to seek the requested iajuncth;;
They were also so employed during the period of time that defendant was utilizing its
improper “forced expense payment” policy. Ex. “G,” “H,” and “1,” declarations.

C. The requirements for class certification
under NRCP Rule 23(b)Y2) are met.

Plaintiffs seek class certification for injunctive purposes under NRCP Rule

23(b)(2). Two forms of injunctive relief are conternplated. The first is an immediate
injunction to prevent future injury to the class by restraining defendant’s cbnduct,
going forward, in respect to its “forced expense” (fuel payment) policy. The second is
an injunction to remedy the injury already caused to the class by the false reporting
(inflated W-2 statements) the defendant has furnished to the United States Internal
Revenue Service that ascribe inflated, legally false, and non-existent, income to the .
class members and increase their tax liabilities. Those inflated W-2 reports result from
the defendant reporting as “income” amounts that the class members were forced,
illegally, to pay in expenses, such expenses reducing the class members’ true incomes
below the required minimum wage and thus below the amounts reported by defendant
on their W-2 forms. No injunction is sought at this time in respect to remedying the
injury caused by the defendant’s already made, and erroneous, W-2 repotts. Plaintiffs’
counsel believes further proceedings should be conducied to aid in the determination of
the form of injunction that should be fashioned to remedy that past mjury.

The requested class certification, and immediately requested injunction, would
require defendant, going forward, to conform its conduct to the dictates of the law. It
would not facilitate, or concern, any award of damages to the class members ﬁor

involve any potential compromise of their legal rights. The plaintiffs’ appointment as

‘class representatives, for the purposes of NRCP Rule 23(b)(2) and the securing of the

requested class wide injunctive relicf, would involve no actual proffering of evidence
at a trial by the plaintiffs or any fiduciary exercise by them. To the extent any
advocacy or efforts need be made on behalf of the NRCP Rule 23(b)2) class, it will be-

made by class counsel.
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The requirements to certify the proposed class under Rule 23(b)(2) are met. That
includes the four elements of Rule 23(a), numerosity, common questionsﬂof law and
fact, typicality, and adequacy of representation. It is not disputed that defendant
employs hundreds of taxi drivers, Ex. “D” indicates over 590 taxi drivers have been
exposed to, and injured by, defendant’s forced expense payment policy. Accordingly,
numerosity is established. See, Shuette v. Beazer Homes Holdings Corp., 121 Nev.
837, 847 (2005) (“Although courts agree that numerosity prerequisites mandate 110
minimum number of individual members, a putative class of forty or more generally
will be found numerous™), -

There is a common question of law prasénted, one already ruled upon by this
Court against the defendant, which is the illegality of defendant’s “forced expense”
(pay for fuel) policy, to the extent it reduces taxi drivers® wages below the minimum
hourly wage amount. The issue of fact is the same for all class members and

undisputed, which is the actual existence of that “forced expense” (pay for fuel) policy.

"The typicality and adequacy of representation requirements are also met by the named

plainiiffs, who were actually subject to the policy at issue, and their counsel, who is
highly experienced in the prosecution of class claims. Ex. “J” declaration. Indeed,

such counsel has already demonstrated its vigorous, and skilled, advocacy on behalf of
Nevada’s taxi drivers by successfully appealing the adverse defermination in 1 homas v.
Nevada Yellow Cab, 327 P.3d 518 (Nev. Sup. Ct. 2014) and confirming the existence
of the minimum wage rights asserted in this case. -

The additional requirement of NRCP Rule 23(b)(2) is established in that
defendant, by its own admission, “has acted” (and will continue to act) or “refused to
act on grounds generally applicable to the class, thereby making appropriate final
injunctive relief or corresponding declaratory relief with respect to the classasa -
whole.” See, Ex. “E” and “F” documenting defendant’s refusal to conform its “forced
expense ._paymcnt” (fuel payment) policy to the dictates of the law. The form of

injunction sought is common to all of the class members, which is to relieve them of
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such illegal policy of the defendant, no individualized injunctive or other relief is
proposed.
D.  The court should tashion robust protocols, including the

appeointment of a special master paid for by the defendant, -
to enforce its injunction. ,

The history of defendant’s conduct is one of rank evasion of its known
obligations under the minimum wage laws. It has refused to modify its policy of
requiring taxi drivers to pay for gasoline even when those payments result in minimum
wage violations. In fact, it instituted that policy precisely so it could evade the ”
minimum wage requirements of the law. ‘

Defendant’s started its “drivers pay cash out of pocket for gas” policy in 2012,
after a United States Department of Labor (“USDOL”) andit required defendant to pay
over $200,000 in unpaid minimum wages to ifs taxi drivers. Ex. “K.* Defendant
could not just simply take the gasoline costs.n out of the driver’s “gross pay” or from.the -
taxi meter receipts. Doing so “on the books™ would leave a paper trail that would shnw
taxi drivers, after those deductions/payments were made for gasoline, were receiving
less than the minimum hourly wage. So rather than leave such an obvioué “paper ﬁ‘aﬂ” ‘
to be found in a future audit by the USDOL defendant switched those expenses, }
imposed upon the drivers, to a “hidden trail” of cash, out of pocket by drivers, expénsés
that it failed to record. Such devious conduct by defendant proved unavailing, as the |
USDOL in 2013 uncovered defendant’s nefarious scheme, found it to be illegal under
the FLSA, and determined that defendant owed over $877,000 to over 590 faxi drivers
for violating the FLSA’s minimum wage provisions. Ex. “D” p. 3. :

In light of defendant’s irrefutable bad faith, there is no reason to believe it can be

trusted o comply with a bare injunctive directive. At a minimum, defendant must also

i be required to maintain accurate records of the expenses it is forcing its drivers to pay

and those drivers” earnings and hours of work. Without such record keeping it would ’
be impossible for defendant to comply with such an injunction and be sure it is paying

its taxi drivers at least the minimum wage. It is also submitted that given defendant’s

10
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history of willful evasion of the minimum wage law, at least some form of independent
audit of those records, for some period of time, is also warranted. Accordingly, a
Special Master, paid for by the defendant, should be appoinfcd to conduct such
periodic audits. In addition, defendant should be required to advise the class members
of the injunction’s requirements and the advise the class members of the contact
information for the Special Master so the class members can advise the same of any
violations of the injunction.

E.  Animmediate award of attorney’s fees to Plainﬁffs’
counset for securing injunctive relief should be made, -

In addition to granting equitable relief, Nevada’s Constitution also grants
prevailing plaintiffs an award of attorney’s fees. Plaintiffs’ counsel should be awarded
fees for securing the requested equitable relief (injunction). There is no neéd to delay
such an award which has no bearing upon whether class counsel should receive a fee
award for recovering actual damages for the class (the NRCP Rule 23( b)(3’_) “Lianmges”
class claims). Plaintiffs’ counsel, with their reply submission, will provide a statement |
of their hours of work upon which such a fee award should be based (currently in
excess of 7 hours in connection with just the preparation of this motion and

communications with defendant to avoid the making of this motion).
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. THE COURT SHOULD CERTIFY THIS CASE AS A CLASS
-ACTION UNDER NRCP RULE'ZS%?S? FOR ALL DAMAGES
OWED TOQ DEFENDANT’S TAXI DRIVER EMPLOYEES AS A
< RESULT OF DEFENDANT’S VIOLATIONS OF NEVADA’S |
CONSTITUTION THAT HAVE OCCURRED SINCE JULY 1, 2007
A. The granting of NRCP 23(b)(3) class certification can be |
. conditional and revised prior to trial and the Court should err
in favor of granting such certification as long as the current
record supports certification and resolve any uncertainties
about the scope of the class once discovery is completed. .
Defendant, in opposing class certification, is likely to dispute whether all of the
common questions presented are truly “common” or “predominate” or can be resolved
in a “superior” fashion through a class proceeding. A determination thatclass
certification is appropriate is, of course, not a finding about the merits of the claﬁ_ixs.
Nor does an order granting plainiiffs” motion, and certifying this case as a class aétio;i
under NRCP Rule 23(b)(3), have to finally determine what claims and issues will, ot
will not, ultimately be resolved on a class action basis, as such a class certification
order ¢an be “conditional.”
- The *“conditional class certification” process is expressly authorized by NRCP
Rule 23(c)(1). Under such an approach the Court indicates it may, prior to trial, =
tevoke, limit or revise the grant of class certification. Shuette urged district courts to =
utilize that conditional certification procedure, observing that *...in cases that appear
complex, a disirict court should grant conditional class action certification, if
appropriate, and then reevaluate the certification in light of any problems that appear '
post-discovery or later in the proceedings.” 124 P.3d at 544. Such finding in Shuette
strongly supporis the granting of class certification in this case even if the record, at
this point in these proceedings, does not foreclose the possibility that once discovery is
complete the Court should narrow or limit the issues ultimately to be deo‘iéed on & class

basis.

- 12
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B. The necessary NRCP 23 ﬁa% gogdi%ions for class

certification under NRC have been established.

»

The typicality, numerosity, and adequacy of representation requirements of -
NRCP 23(a) for certification of the proposed damages (Rule 23(b)(3)) c’ig.{-:s involve
identical considerations as the proposed equitable relief (Rule 23(b)(2)) class,
discussed supra. For the reasons discussed supra those conditions are also met for the
propesed Rule 23(b)(3) class. The only one of the Rule 23(a) requirements needing a -
separate analysis for the purpose of the proposed Rule 23(b)(3) class certification is
whether “questions of fact or law common to the class” exist that warrant the granting
of such class cestification. .

Shueite explains when the “commonality” element of NRCP-Ru]é 23(a)is
safisfied: '

Questions are common to the class when their answers as to one class-

- member hold true for all class members. Commonality does not require .
that “all questions of law and fact must be identical, but that an issue of -
law or fact exists that inheres in the complaints of all the class members.” -
Thus, this prerequisite may be satisfied by a single common question of
law or fact. 121 Nev. at 848. "

As discussed, infi, there exists more than one common issue of law and fact for all of

the proposed class members, meaning Rule 23(a)’s “commonality” requirement is met

under Shuette.

The ultimate “merits” issue in this case which is common to all class members is
whether the compensation paid by the defendant complied with Nevada’s _ »
Constitution’s minimum wage requirements. Such issue will be resolved for each class.
member by answering three questions: |

‘What were the number of hours the class. member worked in each
applicable pay period? o
' What was the*éompensaﬁon the class member was paid durin‘g that pay
period? ,
What was the class member’s applicable minimum wage tate duﬁﬁg that

pay period?
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That each class member’s damages under such an examination will differ is
irrelevant to the predominance of common issues finding. See, Yokoyama and
Newberg on Class Actions, Fifth Ed., § 4:54 (Reviewing FRCP Rule 23 advisory
conunittee notes and observing “Courts in every circuit have therefore uniformly held
that the 23(b)(3) predominance requirement is satistied despite the need to make |
individualized damages determinations.”). Except for mass tort or personal injury
claims, cases where individualized damages issues will predominate and bar class
certification “rarely, if ever, come along.” See, Kigy v. Humana, Inc., 382 ¥.3d 1241,
1260 (11 Cir. 2004) |

The formula used to determine defendant’s lability for unpaid minimum wages,
referencing only three relevant elements, will be identical for every class member.
Determining each of those three relevant elements (time worked, compensation paid,
and applicable minimum wage rate) involve issues of law and/or fact common to all of
the class members.

L. There are common issues that exist in respect
to the hours worked by the class members.

The USDOL found defendant did not keep accurate records of the time worked -
by the class members. Ex. “I>" p. 4. At least four conmon issues exist in respect to

determining the fime worked by the class members:

@ Defendants represented to the USDOL that the taxi drivers, despite
their lack of accurate records, were working 12 hours per shift on
average. BEx, “D,” p. 3 (“Total hours worked column: the agreed
average shift length (confirmed by ER [employer] and through |
interviews of 12 hours multiplied by the number of shifts (shifts
column).”) The veracity of that representation to the USDOL by the

defendant, which was made about the drivers as a class and not any

14
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particular driver, can be resolved on a class basis {in the event

defendant wishes to dispute it);

Although the USDOL found that each shift worked by a taxi driver
was 12 hours, the named plaintiff Perera states taxi drivers’ work
shifts often exceeded 12 hours in length. Bx. “G,” 5. According
to Perera, that extra time was consumed with “end of shilt” |
procedures required by defendant of its taxi drivers that often forced
them to work 15 minutes, or more, longer than their official 12 hour
shift. id. The existence (or non-existence, if disputed by defendant)
of those procedures, which Perera alleges existed for all of the taxi

drivers, can be resolved on a clasgs basis.

All of the plaintiffs assert that defendant used a “no break” policy
during their scheduled 12 hour shifts, meaning that all taxi drivers
were working, and should be paid for, at least 12 hours during each
shift. Ex, “G” and “I” 9 6 and Bx. “H” § 5. To the extent that |
defendant wishes to dispute the existence of such a “no break time” |
policy, and assert that as a result taxi drivets were not actually
working at least 12 hours during their 12 hour shifts, that isa

common issue.,

Plaintiff Sargeant, who worked for defendant during a petiod of
time that defendant was giving pay statements to taxi drivers
purporting to include a record of “hours worked,” asserts that such
“hours worked” record may not include time he was required to

“show up™ for work but never actaally given a taxi to drive and

i5
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after two hours sent home. Ex. “I” 1 7. The accuracy of the
defendant’s working time records is a common issue.

There are cornmeon issues that exist in respectfo
the compensation that the class nembers were paid,

Payroll records exist documenting how much each class member was paid each

pay period. Defendant’s “forced payment of expenses” (fuel charge payment) policy

creates two common issues for all of the class members in respect to their “true”

compensation:

®

Is defendant’s “forced payment of éxpenses” (fuel charge payment) '
policy relevant to determining its compliance with the Nevada
Constitution’s minimum wage requirements? Defendant insists it is
not and is seeking mandamus review of this Court’s contrary
finding. This is a common question for all of the class membets

and one that the defendant, presumably, may wish to appeal if the

merits of its mandamus petition are never ruled upon.

In the absence of any actual records of the fuel payments that the
class members were forced to pay “out of pocket” what isthe
proper method of determining the amount of those payments?
Defendant may argue that those payments cannot be considered
when a driver lacks the receipts establishing the amount of each
such payment. Plaintiffs would argue that such amounts can be
suitably determined by examining defendant’s records of the
amount of miles driven for each taxi driver, the average miles per
gallon of the type of vehicle each was driving, and the historical
record of the average per gallon fuel cost in Clark County each
month. The proper method of making this determination (or the

inability of the Court to make any such determination, as may be

16
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argued by the defendant) involves a question common to all of the
class members.

3. There are common issues that exist in respect to
the proper minimum wage rate for the class members,

Nevada’s “two tiered” minimum wage tate specifics that “if the employer
provides health benefits” the employee may be paid an hourly minimum wage that is
$1.00 an hour less (currently $7.25 instead of $8.25 an hour). The relevant language
of N.R.S. Const. Art. 15, § 16 (A) that needs to be interpreted and applied in this case
is the following;:

The rate shall be five dollars and fifteen cenis ($5.15) [eurrently
$7.251 per hour worked, if the employer provides health benefits as
described herein, or six dollars and fifteen cents ($6.15) [currently
$8.25] per hout if the employer does not provide such benefits,
Offering health benefits within the meaning of this section shall
consist of making health insurance available to the employee for the

- employec and the employec's dependents at a total cost to the
employee for premiums of not more than 10 percent of the
employee's gross taxable income from the employer.

The foregoing language presents a threshold issue of law as to when an employer
is deemed to “provide health benefits” and can avail itself of paying the lower
minimum wage. There are two approaches to this issue, each subject to modification
by the view taken of the relevancy of the employee’s actual “dependent or martial

status™:

® Does “provide” mean “actually participate™ in an employer’s medical
insurance benefit plan that meets all of the other requirements of N.R.S. -
Const. Art. 15, § 167 If yes, this means the employee must (a) Agree to
enroll in the medical insurance benefit plan and (b) The medical insurance
plan the employee enrolls (participates) in actually “provides” such.
benefits “...to the employee for the employee and the employee's
dependents at a total cost to the employee for premiums of not more than

10 percent of the employee's gross taxable income from the employer.”
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This is the approach adopted by Hancock v. Slate of Nevada, First Judicial
District, Case No. 14 OC 00080 1B, Dept. I, Order 8/12/15, Ex. “L.”

Does “provide” mean to have the “option to participate” in an employer’s

medical insurance benefit plan that meets all of the other requirements of
N.R.S. Const. Art. 15, § 167 If yes, this means the employee (a) Need ﬁ_ot
actually enroll (participate) in the employer’s medical insurance benefit
plan and (b) Such medical insurance plan musi, if the employee aqtuaﬂy
elected to enroll (participate) in the plan “provide” such benefits “...to the
employee for the employee and the erﬁployee's dependents at a total cost
to the employee for premiums of not more than 10 percent of the

employee's gross taxable income from the employer.”™

Is the “provide” requirement met, under both the “option to participate”™

on “actually participate” standards, if the medical benefit’s premium cost
meets the actually existing dependent/martial status of the employee? If
yes, the “for premiums [cost to the employee] of not more than 10 percent .
of the employee's gross taxable income from: the employer” means the
cotresponding premium required for the employee’s curreni family and
martial status (single, married, and/or with dependent children) and not _the
premium that would berequired for a/7 potential dependent (Spouse and

children) coverage.

Once the Court resolves the meaning of the “to provide health benefits” issue it
will make a common determination as o the which, if any, of defendants™ taxi drive_m"‘
needed to only be paid the $7.25 an hour minimum wage. That determination _Wiﬁ, be
based upon the employee premium cost for the relevant coverage (either full family N

coverage for all employees, irrespective of whether they have dependents, or based

18
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upon their “actual” status as single, married and/or with dependent chiidren)‘aﬁd
whether such cost exceeded 10% of the wages paid to them by defendants. o _
The resolution of this question is not currently before the Court, though plétintiffs
will argue the minimum wage standard is $8.25 an hour for all of defendants’ taxi
drivers based upon the need to apply the “full family coverage” standard (and
associated employee premium contribution costs) irrespective of the employee’s actual |
marital or dependent status. Under that standard the employee premium 'Connjﬁbutions

required by defendant (in excess of $450 a month, Ex. “G” § 4) would not meet the

10% of wages limit imposed by N.R.S. Const, Art. 15, § 16. If the Court were fo reject | -

that standard, certain taxi drivers, most likely only some of those who were single and
without dependents, and as a result did not have to pay any insurance pr’emium under |-
defendants’ medical plan, might qualify for the lower $7.25 an hour minimum wage.
4.  Additional common questions of law and/or fact exist in
respect to the applicable statute of limitations, any toll of

that statuie of limitations, and the damages that the class
members may recover, :

The Court has previously ruled that claims made under Nevada’s Constitution
for unpaid minimum wages are subject to a four year statute of limitations. Ex. “C” p- )
6-10. It has also ruled that punitive damages cannot be recovered on those claims. Ex. |-
“B” p. 8-9. Those determinations of law are common to all of the class méifh.bm‘s who »
present identical claims and issues in respect to the applicable statute of limjtat_ioné and
the type of damages they may be entitled to seek.

A common issue to be resolved exists for all of the class members who worked
prior to the four year statute of limitations period as to whether any statute of
limitations toll should apply in this case. Nevada’s Courts will equitably cstbp the
statute of limitations in appropriate cases. See, Copeland v, Desert Inn Hétel, 637
P.2d 490, 493 (Nev. Sup. Ct. 1983). Such estoppel need not be pleaded in the »
complaint. See, Harrison v. Rodriguez, 701 P.2d 1015, 1017 (Nev. Su‘;j. Ct. 1985). A |
strong basis exists to apply such an estoppel in this case and that issue should be - |

determined for all of the class members.
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The minimum wage requirements of Nevada’s Constitution became effective on
November 28, 2006, which is the earliest date on which any class members’ claim may
have accrued. Nevada’s Constitution also provides for a yearly adjustinent to its |
minimum wage rate and imposes a mandatory duty upon employers to advise
employees about the minimum wage rate: 4

An employer shall provide written notification of the rate adjustments to each of .

its e, Ig)yces and 1nake the_necessar{ payroll ad{'ustments by July 1 following

the publication of the bulletin. Art. 13, Sec. 16 (A). : '
The first such rate adjustment bulletin was issued by the Nevada Labor Commissioner
on April 1, 2007, effectuating an increase of the Nevada Constitution’s minimum

hourly wage from $5.15 or $6.15 an hour to $5.30 or $6.33 per hour depending upon

‘whether ’quélifyi:ng health insurance was provided. Bx. “M.™ 1t is alleged defendant

never provided any such written notification of any rate adjustment, or any notice of
the applicable minimum wage rate, to each of the class members. Ex. “A” 9 15(a).

Defendant was required to both pay the minimum hourly wage specified by the
Constitution and provide to “each” class member “written notification” of any change
in that sinimum hourly wage. Defendant’s violation of their written notification
obligation should be subject to the most severe, and adverse to the defendant,
consequences, as such written notice was ¢011stittltiona.lly commanded. If defendant
had complied with that obligation this lawsuit would have been initiated years carlier.
Such violation, either by itself or in conjunction with defendant’s knowing violation of
Nevada’s Constitutional requirement to pay a suinimwm hourly wage, should toll the
statute of limitations in this case from July 1, 2007, the date defendant was first
compelled to give such notice, until such time as they actually give that notice.

The defendant’s “non-advisement” to the class members of their minimum wage
rights has been found to create an equitable statute of limitations toll in analogous cases
under federal law. See, Bonham v. Dresser industries, Inc., 569 ¥.2d 187, 193 (3* Cir.
1977) (Holding, and finding support for the conclusion in other authorities, that
employer who fails to post statutorily required notice in workplace of employee rights

under Age Discrimination in BEmployment Act is subject to equitable statute of

20




5 (8 o

Ve SN I - Y

limitations toll); Kamens v. Summit Stainless, Inc., 586 F. Supp. 324, 328 (E.D.Pa
1984) (Citing Bonham and recognizing such “notice violation” provides a basis to
impose equitable estoppel on the statute of limitations of a federal minimum wage
claim under the Fair Labor Standards Act (“FLSA™)); Henchy v. City of Absecon, 148
F. Supp. 2d 435, 439 (Dist. N.J. 2001)(Citing Kamens and reaching same conclusion)
and numerous other cases.

The need to determine whether equitable tolling of the statute of limitations is an
appropriate remedy for defendant’s violation of the Nevada Constitution’s minimum
wage “notice” requirement also supports a finding that common issues predominate
warranting class certification. See, In Re Linerboard Antitrust Litigation, 305 F 3d
’145, 163 (3 Cir. 2002) (Observing that a defendant’s concealment of a conspiracy
poses a common, predominant, issue for class certification in respect to whether atoll
of the statute of limitations should be imposed).

C. The “predominance” ¢f comnion juestions and the “sll?ei*ierity"’

of resolving those questions on a class basis, as required by
NRCP 23 (D)(3), have been established, ' . .

1. The predominance of common issues is established,

Shuette explained the predominance of common issues requirement of NRCP
Rule 23(b)(3):

While the NRCP 23(b)(3) predominance inquiry is related to the NRCP 23(a)

commonality and typicality requirements, it is 1nore demanding, The mmportance

of common questions must predominate over the importance of questions -
peculiar to individual class members. For example, common questions
predominate over individual questions if they significantly and directly impact
cach class member's effort to establish liability and entitlément to relief, and
their resofution “can be achieved through generalized proof.”

124 P.3d at 540 (citations omitted).

All of the above discussed common issues involve class wide practices and/or
policies, or issues of law, that apply to all of the class members i the same fushion.
The defendant’s “break time” policies; how (or if) the driver’s fuel charges should be
determined in the absence of any records; how the defendant maintained their work
time records; how the health benefits offered by the defendant either did or did not

“qualify” to allow defendant to pay a lower minimum wage under Nevada’s

[a)
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Constituﬁon, and so forth, all involve the same deierminations. Liability (or lack of
liability) for all class members will be determined in an identical fashion based upon
those determinations. ' Accordingly, the predominance requirement of NRCP Rule
23(b) (3) is satisfied. '
2. The superiority of a_class resolution is established.
The superiority of class resolution requirement of NRCP Ruile 23 (15)(3) is -
satisfied for three reasons, although any one of those reasons would suffice, -

(i) The superiority of class resolution s ?stabiished
by the small size of the individual claims. o

The class members received some pay and are only owed a portion of tﬁe very
modest minimum wage. Even if this Court were to impose an equitable statute of
Himitations toll to July 1, 2007 there is no reason to conclude many, if any, of the
individual class members’ claims are sufficiently large to make individual lawsuits by
the class members sensible. |

The central purpose of the class action lawsuit is to afford justiéé. to persons
holding claims too small to be sensibly sued upon individually. See, Amchem Prod.
Inc, v. Windsor, 521 U.8, 591, 617 (1997) (“The policy at the very core of the class
action mechanism is to overcome the problem that small recaveties do not provide the
incentive for any individual fo bring a solo action prosecuting his or her rights.”) The
class action procedure allows for the “vindication of the rights of groups of people who
individually would be without effective strength to bring their opponents into court at |
all.” % The small size of the claim of each class member establishes the superiority
of class resolution in this case. See, also, Leyva v, Medline Industries Inc., 716 ¥ 3d
510, 515 (9" Cir. 2013) (Abuse of discretion to find class certification was not superior
for class of approximately 500 workers owed wages “[i]n light of the small size of the
putative class members' potential individual monetary recovery, class certification may
be the only feasible means for them to adjudicate their claims.”) |

(i) 'The superiority of class resolution is established

by the vulnerable class tpqpulaticn of current
employees fearfuol of refaliation by the defendant.

IS
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The vulnerable status of the class members also establishes the sﬁperiority of
class resolution. Class resolution has been found superior for groups of persons with 4
limited understanding of the law, or limited English skills, such as migrant workers or
prisoners, on the basis such persons are not likely or able to pursue legal action
individually. See, Newburg, 5 Ed., § 4.65 and cases cited therein. The inherent
difficulty employees face in vindicating their legal rights against their employer, who
may terminate their employmerit in response, is also a reason to find the class -
resolution of claims to be superior. See, Scottv. Aetna Services, .Iné., 210 FR.D. 261,
268 (D. Conn 2002} (Class resolution superior for minimum wage and overtime claims
as “class members may fear reprisal and would not be inclined to pursue individual
claims.”) and Noble v. 93 University Place Corp., 224 FR.I. 330, 346 (S.D.N Y.
2004) (Class resolution of employee overtime pay claims superior given their fear of
reprisal and lack of familiarity with the legal system).

The vulnerable nature of the class, consisting of many current employees of
defendant who are too fearful of reprisal to pursue their individual legal claims, and
who also have little ability to navigate the legal system or even any awareness of their |
legal claims, supports a finding that a class resolution is superior in this case.

(ili) The superiority of class resolution is established

by the need to have effective enforcement of the
evada Constitution’s minimum wage grovisions,

Government agengcics are often unable to fully enforce substantive legal
protections and the class action lawsuit has long been recognized as a means to fill that
void. See, Deposit Guaranty National Bank v. Roper, 445 U.S. 326, 339 (1980) (Class
actions are “...an evolutionary response to the existence of injuries unremedied by the
regulatory action of government.”). See, also Newburg, 5% Ed., § 4:66, and cases cited
therein, noting that courts, particularly in contexts like antitrust and securitics law,
“regularly inveke the importance of class actions in enforcing the substantive law as
one of the reasons that a class action is a superior method of adjudication.”

Article 15, Section 16, of the Nevada Constitution creates paramount legal rights

and bars any waiver of those rights by individual employees. It grants civil remedies
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for violations of those rights, including equitable relief and attorney’s fees, to the full
extent of this Court’s power, There is, indisputably, an overwhehnmg pulﬂi_c interest in
having those rights vigorously enforced that renders superior the class resolution,
Whenever possible, of claims brought under Article 15, Section 16. |
HI. THE i)h(‘lSIONb RLNDLR}: l) fiY THIS COURT IN TWO
A5 0% AT AR

This Court, in two other taxi driver minimum wage cases, has ‘granted motions
for class certification. See, Thomas v. Nevada Yellow Cab, A-12-661726-C, Order of |
Judge Isracl entered November 25, 2015 and Murray v. A-Cab, A~12}669926'—C, Order - |
of Judge Cory entered February 10, 2016 {Copies at Ex. “N”). The Court must render
its decision in this case based upon the record in this case and camot blindly defer to |
the decisions made by other jurists in other cases. But it should be noted that the "
USDOL’s investigative findings, presented to the Court in. Thomas and Murmy were

found, either alone or based upon the other presented evidence, sufficient to warrant -

class cettification in each of those cases. Those findings by the USDOL in this case are |

quite similar to the ones presented in Thomas and Murray.'

' Oue striking “overlap” issue from the USDOL findings that, standmg alone,
warrants class certification is the “$8.25 an hour,” or “$1.00 an hour difference,” issue.
The USDOL found over $877,000 in unpaid minimum wages was owed to 594 drivers
at the FLSA’s $7.25 an hour niinimum wage ratc. If the applicable Nevada minimum
wage tate is $8.25 an hour, for the reasons discussed supra, and those findings by the
USDOL are accurate, all of those 594 class members are owed additional money
beyond what was calculated by the USDOL (the extra $1.00 an hour the Nevada
minimum wage requires). _
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1V, SUITABLE NOTICE SHOULD BE DISPATCHED
‘MOST PROMPTLY TO THE CLASS MEMBERS -

A proposed notice of class certification is annexed as Ex. “0.” Plaintiffs’
counsel will assume the costs of printing and mailing that notice. The Court is urged to.
direct the defcndanté to most prompily, within 10 days of its Order, produce the names h
and addresses of the class members so that plaintiffs’ (,oumel can have such notlce
mailed within 30 days thereafter. _
CONCLUSION
Wherefore, for all the foregoing reasons, the plaintiffs’ motion should be granted
in its entirety together with such other furtherand di _ffeﬁeﬁt relief that the Court deems
just and proper. - |
Dated this 28th day of March, 2016.
. Leon Greenberg Professional Corporation -
By: /sl Leon Greenberg
LEON GREENBERG, Esq
Nevada Bar No.; 8064 ‘
2965 South Jones Blvd- Suite E3
Las Veg %, Nevada 89146
Tel ( 702) 383-6085
Fax (702) 385-1827

Attorney for Plaintift
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CERTIFICATE OF SERVICE

The undersigned certifies that on March 29, 2016, she served the within:

Motion for Injunctive Relief and Class Certification Pursuant to Nrcp Rule
23(b)(2) and Rule 23(b)(3)

by court electronic service:

TO:

Malani Kotchka

HEJMANOWSKI & MCCREA LLC
520 S. 4™ St., Suite 320

Las Vegas, NV 89101

/s/ Dana Sniegocki
Dana Sniegocki
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DISTRICT COURT
CLARK COUNTY, NEVADA -

LAKRSIRI PERERA, IRSHAD fkiﬂ\:’ﬁ"[‘é Case No.: .:%»"Ifié?()?@ﬁ’«ﬁ: .

and MICHAEL SARGEANT

Individually and on behalf ot others: Depti V.
similarty-situnted,
Plainifs, THIRD AMERNDED
' COMPLAINT

V.
WESTERN CARCOMPANY,

Defendant.

ARBITRATION EXEMPTION
CLAIMED BECAUSE THIS IS
A CLASS ACTION CASE

IAK‘S IR] PERERA, IRSHAD ARMED and MICHAEL SARGEANT,
individually and on behalf of others similarly situated, by und through thelr attomsy,
Leot Greenberg Professional Corporaten, as and for a Third Amended Complaint |
aguingt the defendant, stafe and allege, as follows;

JURIADICTION, PARTIES ANDY PRELIMINARY STA i FM ENT

1. The plainiiils, LAKSIRI PERERA, IRSHAD AHMMED, and MICHAEL
SARGEANT (collectively the “individual plainfiffs” or the “ramed piaxn‘tzatt:i’s,');dm'.mg-
all times employed by the defendant were residents of Clark Gounty in-the State of
Nevada and are former employess of the defendant, o

2. Thedefendint, WESTERN CAR COMPANY, {hereinafter reférred to ag.




G
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“Westert Cab” or “defondant™} is a-corporation existing and emb} z\}x»d pursuant to

the laws of the State vf Nevada with its principal place of business in thie Cosanity of’

Clark, State of Nevads and conduets busingss in Nevada,
| CLASS ACTION ALLEGATIONS.
3 Phe plafntiffs bring this action as a classaction pursuant to Nev, ‘R Cive

P, §23 on behalf of themselves and aclasy of all similarly sitvared persons x:mp{oyad
by the defendant in the State of Nevada,

4, Theclass of similarly situated persans consists ofiall persons en*rg;iayed

by defendant in the State of Nevada during the applicable statute of Timitations period

priox to the filing of this Complaint continuing until date of judgment, such persons

being employed as taxi cab diivers (herginafter referred to as “cab drivers™ or
“crivers”y such employment involving the driving of taxi cabs for the defendaint i the
State of Nevada. |

5, The common eireumstance of the b didvers giving rise 1o this suitis that
while they were employed by defendant they were not panl the minimue wage

required by Nevada’s Constitution, Arficle 15, Section 16 for many ermostof the days

{hat Biey worked in. et their hourly compensation, when caleulated pursuant to the

requivements of said Nevada Constitutional Provision, did not equal at least the
minitsnm hourly wage proy ided for theteln,

& The named plaintiffs arg informed and bels feve, and based thereon allege
that.there are at lsast 100 putative class sction members. The actual number of class
members is readily ascertainable by a review of the defendant’s records theough
appropriate disovery. |

7. There isa well-defined community of interest in the guestions.of law and
fact affecting the class as 2 whole,

8. Proofola commonot singleset of facts will establish the right of sach
menmber of the ¢lass fo recover. These common questions of law and fact predominate

over guestions that affect only individual ehass membars, The dndividual plaintiff’s
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claims are typical of those of the class,

9. Aclus action is superiorto other available methads for the fair and
ciﬁczwi adjudication of the controversy. Dueto the 13 ypicality of the class .me.mbe, rs’
claims; the interests of judicial eponomy will be best served by adjudication of ‘-f}lib ‘
lawsuitas a class aetion. This type of case is wniguely welb-suited for class treaiment
sinee the employer™s practicss were unifornrand the burden is on the smpl aymjm
establish that its metitod for compensating the ¢lass members conplies with the
requirsments of Nevada law, | o

10, “The individual plaintiffs will faitly and adequately represent iii_e;iﬁterests

of the clazs and have 5o inteiests Tt -conllict with o ary diitagonistic to the intetests

of the class and have retained to represent them cotpetent counsel expetienced n the

prosecution of class action cases and will thus be able to appropriately prosecute Bus

case on behalf of the class. .

tl,  The individual plaintiffs and their coumsel are :m-'a.xfe of their Fdueiary
responsibilities o the memibers of the proposed élass ind are determined to diligently
dischar gk those duties by vigorously su.kmgz ( the maximum possible feoavery for aii
ma,mbu‘s of the proposed olags. ‘ ’

12, There is no plam, sp{:&:d} el aéaqmie remady other than by maintenance.

of this clags action. The prosscution of individual renedies by members of the clasy

will tend {0 establish incongisint standards of vonget for the defendant gnd result in,

the miparrment 0f class membens’ righisand the éii‘:é;}f{):iitima;;ﬁifjtheir interests throuigh

actions to which they were not parties, In addition, the ¢lass msmbery” incividual

claims are small i snount and they have no substantial ability o vindicate t%ﬁ-i@ir .
rights, and secure the assistance of competent counsel 10.do 8o, ax;eg:st by the

progsecution of 2 class getion case.
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AS AND FOR A FIRST CLAIM FOR RELIEF ON BEHALF OR THE NAWM}:
PLAINTIFFS AND ALL PERSOQNS SIMILARLY SITUATED ?HR‘;LA’\‘T TG
NEVADA’S CONSTITUTION

13, The naived plaintiffs repeat all of the all egau{m P wwmlv fmade ami ,

'31(3,@.‘;.;1;:&1&; First Claim for Reliel pursuant to Articls 15, Sodtion 196, of the Nevada.

Congtitution. )

14, Pursuant to Article 15, Section 10, of the Nevada Constitution ﬁmeﬁmmd*
plaintiffs and the c{i‘a&ﬁs‘- members were entitled ro an hourly minimum wage for BVery
Howr that they worked for defendant and the namerd plabatiffs and the-tlass siembers
were often 1ot paid such *t:quxmi minim wages,

15, The defendant’s violation of Article 15, Section 16, ol the \lmf ada
Constitution also fnvolved malicious and/or dishopest and/or oppressive cgmlu.ct:by '
the defendant including the following: | |

(a3 Defendant despite haviog, and being aware of, an express r:)hhgamm
wider Article 15, Section 16; of ‘a:hs:-i\,!exafa{ia Constitution, such obligation
commesiciig no fater than July 1, 2007, @ advise the plaiatifh and At}_};c»;;; '

* clags mieinbers, in writing, of their entitlement w the md nifum :Izmnfi_iy-'
wage specified i such cobstitutional provision, failed to providesoch

written advisement;

() Defendant was aware thai the highest law enforcement offiver ofthe |
State of Nevadd, the N e«}adaﬁ;rmrsxey General, had issued a public
opinion ia 2005 that Article 5, Section 16, of the Nevatle Constitution,
upan Hseffective date, would rm;;;jm defendant and other employas of. -
taxi cab drivers to compensate sueh amployees witl the min{mnm hourly
wage specified in such constitutional provision. Defendant mnbcmmiv
elevted todgnote that opinion and not pay the minimum x—vage regurirad by
Article 15, Seetion 16, of the Nevada Constitution to ity faxi driver

coployess 1o the higpe that it wonlid be suceessfol, iFlegal action wag

&
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brought against it; in avpiding paying some or all of such misimun

(&) Defendant, to the exient it belioved it hada eolorable basisto

legitimaiely contest the applicability of Article 13, Section 18, ofthe.

Nevada Constitution to its taxi driver employees, made no effortto seek.

any judicial declaration of its obligation, or lack of obligation, under such

constitutional provision and 1o pay 56 an ¢servw fund any amounts it

dispuied were 50 owed under that constitutional provision until stich 2

final judicial deternunation was iads,

16, Defendant also engaged in the following ilegal, dishonest and had faith

conduct which was intended to conceal its violations Article 15, Section 16, of the

Nevada Coustitition and cagsed additivnal i’n‘j,u.;;y- t the plainiifes for which they sedk

redress;

In or about January of 2012, defendant started requirtng the plaintiffs and
the class menabers to pay from such plaintfs’ and class members” own,
personal fands, 100% of the cost of the fuel consunred in the aperation of
the taxicabs thay drave for the defendant.  That fuel was essential for the
aperation-of defendant's taxi cab busioess and plaindfly sould not work

for defendant unless. t}ﬁey.=irgx°a¢é fo pay for that fuel fomy their persanal )

funds. By requiriag the plabntif and the class members to personatly pay
¥y Iy 3 g PRy

for the cost of such fuel, the defendant was reducing the wages it actnally
paid the plamtfand the ¢lags members to an amount below the
minimam hourly wage required by Article 13, Section 16, of the Nevada
Congtitution. That was because after deducting from the “on the payroll

véeords™ wWages paidl by the defendant o the plaintiffs and the clags
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mierbers the cost of the taxi.cab fuel they wert forced By tire defendantto
pay, the resilting “true’ wage paid ko such persons by the defendant was
below the minimuin hourly wage requited by Article 18, Saction 16, of
‘the Nevada Constitution. Defendantwillfully engaged in thig iﬁemﬁtm {10
make itappear to any otherwise urinformed person who was examining
its payroll records that it was paying the minimum wage required by
Article 15, Sevtion 16, of the Nevada Constitution when i was niot,
Defendant instituted this poliey g:;‘::éci:l’i?c;ﬂ}y to degetve certain
government agencies, including but not niecessarily timited to, thre United
States Depadivhent of Labor wivich had previoushy found the defendant i.'sxg
viglation of the minimum wage law enforeed by such ageney. Such
conduct by the defendant also vesulted in the defendant issuing knowingly
false and inaccurate statements of (e plainiiffy’ and the vlass members’ |
income to the United States fnterual Revenue Servige and the Sacisl
Becurity Administration, such statements inflating and exaggenating the
astugl nctsme earned iﬁ;f such persons and resulting it them being

required to pay additional taxes that they did not actnally owe.

17, Delendantengaged futhe acts and/or omissions detailed in parageaphs i5
arid 16 v an intentional scheine o malicioushy, oppressively and dishonestly deprive
e taxi driver employvees of the howrly minimum wages th,é; were giaranteed to those
employees by Article 15, Section 16, of the Nevada Cloristitution. Defendant soacted
in'the hope that by the passage of time whatover vights such taxi driver employees had
to sueh minimum hourly wages owed 1o them by the defendant would expite, in whole
or in part; by operation-of law. Defendant so aeted.consciously,willfully, and |
mtentionally to deprive such taxi driver employees of any knowledge that they might
be-entitled to such minimiun hourly wages, despite the defendant’s obligation under

Atticle 15, Section 16, of the Neévada Constitution to adyise such taxi-dfiver
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graployees of fielr right to those minhmum hourly wages. Detendant’s malicious,

oppressive and dishonssteonduct is also demonstrated by its faifure to make any

allowance to pay such minltnmm hourly wages if they were fownd 1© 'hii:d‘ui-:%;,,- sugli-as:
through an escrow account, while 5cx,km“ any judicial detertiiation of its ohE gation

{o make those payments.

18, The named plaintils seek all relief available to them and the alleged class

under Nevada's Constitution, Article 135, Seetion 16 including appropnasu m}m'm**m,

and equitable’ reliel to make the defendant ceage ity violations of ?\wma

{omstitution.

19, The named plaiutiffs on behalf of themselves and the proposed plaintiff |
cluss members, seek, on this First- Claio for Relief, @ judgiment against the defendant
for viinitaum wages owed for the applicable statute of lmitations period, which the
Court has proviously spect fieid in this page is four years andd veruld oostmones an

September 23, 2010, and contituing into the fusure, such Sumis 16 be determined based

upon an-accounting of the hours worked by, and wages actually paid to, the plantift

and the class.members along with anaward of dumages for the inoreased, and false,

tax Tability the defendant lias caused the plaintiffs and the class members 1© sustain, a

suitalile injonetion and othereyuitable relief baring e defendant from contimung @
viglate Nevada’s Constitution-and requiring the defendant to remesly, at Its expense;
the injury to the clags members it has cayrsed by falsely reporting to the United States
Fiernal Revenus Sepvice and the Seotl Recurity Administration the fecoms af the

e

class members, and an award of attorngys’ fees, imerest-and costs, as.-pnwiiied. for by

Nevada’s Constitution and other applicable kaws.

WHEREFORE, plaintifts demand the relief as alleged aforesaid.

f




Plaintifts. demand wirial by jury on all fssues so riable,

i Dated Bz 2 ci_éxr;b'? of December, 2015,

Leon Greenberg Profossionsd Corporation

By ful Lean Greenberg

LEON GREENBERL, Esy,
Nevada Bar No.» 8094

2965 Sauth Junes Bimf! Suite K3
Las Vegas, Nevads 89146

Tel m}‘?} 3838085

Fax (7023 385-1827

Altarmey for Plainti
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EIGHTH JUDICIAL DISTRICT COURT  GLERK OF THE'COURT. .
CLARK COUNTY, NEVADA ‘

LAKSIRI PERERA, individually and on behalf of
others similarly siteated,
Plaintiff, Co G
o ' Case No. A-14-707425-C
WESTERN CAB COMPANY, Dept Ne. VI;
Defendant.

'DECISION AND ORDER

This case arises from the employment relationship between Defendant Western Cab
Company (“Western”) and its former employee taxi driver, Plaintiff Perera. The motioné 7
addressed in this Order are Western's Motion for Reconszderatmn regaidmg this Court.s‘r -
June 16, 2015 Decision and Order, Western's Motion to Dismiss Second Amended._
Complaint, and Perera’s Countermotion to Amend Complaint. The Court heard 0ral~
arguments on August 27, 2015 and October 8, 2015. After consideration of all bubnntted

documents and oral arguments, the Court denies Perera’s Motion for Rewnmderanon,

- grants Western's Motion to Dismiss in part, and grants Perera’s Motion to Amend.

I.  Procedural Background )

Perera filed his first Complaint in this case on September 23, 2014, He alleges that
Western violated the Minimum Wage Amendment of the Nevada Constitution by paying
less than the required minimum wage and violated NRS § 608.040 by not paying ,_Ecrmer
employees their earned but unpaid wages Perera filed his First Amended 'Cmn'phint on
October 20, 2014, asserting the same two causes of action. Western ﬁied a Motion to
Dismiss the First Amended (‘omplamt on December 8, 2014, Western axgued that Perera.

failed to state a claim upon which relief could be granted. Perera ﬁled an Oppomtmn: and
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Countermotion to Amend the Complaint on January 26, 2015. The Court issued a Decision
on June 16, 2015. The Court held that Perera could assert a violation of the Minimum Wage
Amendment against Western and that the statute of limitations to bring the acfidn is four
years, The Court granted Perera’s Motion fo A_mend “to add a claim related to cab drivers |
being required to pay for fuel costs.” (June 16, 2015 Decision and Order at 2: '12-13.)

Perera filed a Second Amended Complaint on June 16, 2015. The Second Amended
Complaint added an allegation that cab drivers were required to pay for theii’ fuel, thus
decreasing the amount of their wages. It also added Irshad Ahmed as a named Plaintiff in
the action. | N

Western filed a Motion for Reconsideration on July 1, 2015, Western asks the Court

to reconsider its ruling regarding the applicable statute of limitations. Western cites to

 several federal and lower state court cases that held that a two-year statute of limitations |

applies in these types of cases. Western does not cite to any binding legal authority or-
evidence that the Court had failed to consider in its Order or that had arisen after the Order
issued. ‘
Western filed a Motion to Dismiss Second Amended Complaint on July 7, 2015.
Western argues that the Second Amended Complaint does not comply with the Court’s
June 16, 2015 Order, because it adds a named Plaintiff, (Western’s Mot. to Dismiss at 3: 3-
12.) Next, Western moves to dismiss Paragraph 10 from the Second Amended Complaint
because it seeks damages for minimum wages owed since 2006, fonr years before the four-
year statute of limitations period, (Id. at 2: 13-21.) Western also moves to dismiss Perera’s
NRS § 608.040 claim on the grounds that Perera was paid the correct amount when he R
stopped working for Western and Perera did not coraplete the statutory process for seeking
a remedy under NRS § 608.040. In addition, Western argueé that the Minimum Wage
Amendment of the Nevada Constitution is preempted by the Employee Retirement Income '
Security Act (“ERISA"), the Affordable Care Act ("ACA”), and the Due Process Clause of the .
United States and Nevada Constitution. Finally, Western argues that Perera cannot seak

punitive damages in this action because his claims are based on contract law.

2
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Perera filed an Opposition and Countermotion to Amend and for Sanctions on
August 14, 2015. Perera argues that Western’s preemption claims are based on -incbrre‘c.t_
readings of the law or are irrelevant. (Perera’s Opp'n and Countermot. at pp. 4-9.) Perera
further argues that he has standing under NRS §608.040 to bring a private right of action
at this time. (Id, at pp. 10-16.) Next, Perera argues that his claims are based on the Nevada

Constitution rather than contract, so punitive damages are proper. (Id, at 16: 10-14.) Perera

also argues that he has agreed to withdraw the Second Amended Complaint and treat the {

First Amended Complaint as the operative complaint in this action. (Id. at 3: 16-21.) This |
would resolve the issue of adding a named plaintiff. Perera moves to amend his Second
Amended Complaint to add Irshad Ahmed and Michael Sargeant as ﬁlaiptiffs. (Id. at Ex. A))
Finally, Perera asks for sanctions against Western's counsel, alleging that its Motibn >to
Dismiss’ only purpose was to delay the case. (Id, at 22: 20-21.) ’

II. Discussion

A.  Western’s Motion to Reconsider June 16, 2015 Decision and Order

Pursuant t¢ EDCR 2.24, a court may reconsider a matter upon a motion filed by a
party and served within ten days of notice of entry of order. Reconsideration is only

appropriate when “substantially different evidence is subsequently introduced or the

decision is clearly erroneons.” Masonry & Title Contractors Ass'n of 8. Nev, v, Jolley, Urga '
& Wirth, 133 Nev. 737, 743, 941 P.2d 486, 489.(1997)‘ Established practice does not allow |
litigants to raise new issues on rehearing. Cannony. Taylor, 88 Nev. 89, 92, 493 P.2d 1313,
1314 (1972). “Rehearings are not granted as a maiter of right, and are not allowed for the
purposes of reargument . . .."” Geller v. McCowan, 64 Nev. 106, 108, 178 ,P».zé.gao, 381
(1947). As Western has 'provided no basis for reconsideration other than a conflicting
decision from ancther District Court Judge (which this Court was aware of at the time of

the ruling), the Motion for Reconsideration is denied.
B. Waestern's Motion to Dismiss Second Amended Complaint
Nevada Rule of Civil Procedure 12(b)(5) authorizes dismissal of a claim if it fails to

state a claim upon which relief can be granted. When considering a motion to dismiss, a
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court must accept the allegations of the complaint as true and draw all inferences in favor of

the non-moving party. Buzz Stew, LLC v. City of N. Las Vegas, 124 Nev, 224, 228,181 P.3d

670, 672 (2008). “Dismissal is proper where the allegations are insufficient to establish the
{2002).

1. Minimum Wages from 2006 -

Western argues in-its Motion to Dismiss that Paragraph 19 from the Second

Amended Complaint should be removed because it seeks damages for minimum wages
owed since 2006, four years before the four-year statute of Tirnitations period.} This Court
ruled on June 16, 2015 that the statute of limitations in this action was fouf years. The
original Complaint in this case was filed on September 23, 2014. '

Perera does not address Western's argument regarding the statute of limitations in
its Opposition. The court may construe failure to oppose a motion as admission to the
merits or consent to grant the motion. Seg¢ EDCR 2.20(e). Therefore, the Court orders that
Perera will issue a Third Amended Complaint. Paragraph 19 of Perera’s Third Amended
Complaint must be amended to change the date “November 28, 2006 to “September 23,
2010.” September 23, 2010 is the earliest date to fall within the statute of limitations in this
action.

2. NRS § 608.040

Western also argues that Perera’s NRS § 608.040 claim must be disn1iésed

because Perera was paid the amount Western owed him under his employment agreement
when he stopped working for Western. Perera argues that he can bring suit under NRS §
608.040 for the wages allegedly due under the Minimum Wage Amendrment, _ ‘

Assuming Perera has a private right to action under NRS § 608,040, the Complaint
fails to state a cause of action. NRS § 608.140 refers to suits for “wagés -earned and due
according to the terms of...employment.” NRS § 608.012 defines wages as the “amount
which an employer agrees to pay an employee.” Perera’s Second Amended Complaint does

not allege that Western failed to pay the amount it owed Perera under his terms of

4
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employment. Perera alleges that the amount Western agreed to pay him in his terms of
employment violates the Nevada Constitution. Though the Second Amended Com;ﬁlaint
must be read liberally on a Motion to Dismiss, its causes of action rest on the a}legatioh that
Western required its employees to pay the cost of fuel, a term of their employment, thereby
reducing their true minimum wage in violation of the Nevada Constitution, This allegation
gives evidence that Western was abiding by the terms of its wage agreement with Perera,
not that it was violating those terms. . . .

The Second Amended Complaint fails to state a claim for a violation of NRS .608.040
upon which relief can be granted, Its allegations are insufficient to establish the elements
of that claim. Therefore, the Court orders that Perera’s second cause of action pursuant to
NRS § 608.040 be dismissed.

3. Federal Preemption

In addition, Western argues that the Minimum Wage Amendment of the

Nevada Constitution is preempted by E.‘RISA, the A(}A, and the Due Process Clause of the
United States and Nevada Constitution. According to Western’, ERISA and the ACA are

comprehensive federal statutory systems that preempt state laws that “relate to” employee

benefit plans (Western's Mot. to Dismiss at 8: 18) or “[pose] and obstacle to the ACA’s

purposes and objectives (Id. at ¢: 16-17). Western aiso states that the Minimum Wage
Ameridment and related Nevada Administrative Code (*NAC”) additidné violate due
process “because they do not give fair notice of what is required or ;ﬁrohibited under them
or provide reasonable standards for compliance, thereby encouraging ar‘bitraryv and
discriminatory enforcement.” (Id, at 18: 21-25.) Perera argues thatthe_Mihinmm Wage Act
does not interfere with employer’s ability to provide ERISA plans or follow the ACA and
that the provisions of the Minimum Wage Act and NAC are not unconstimﬁonal}y vague.
(Perera’s Opp’n at 7: 28-8: 10, 8: 20-23.) |
The Minimum Wage Amendment, Art. 15, Sec. 16(A) of the Nevada Constitution,

states:




LinDpAa MARIE BELL
DISTRICT JUDGE

DEPARTMENT VII

21
22
23
24

25.

26

27
28

Each employer shall pay a wage to each employee of not less than
the hourly rates set forth in this section. The rate shall be five
dollars and fifteen cents ($5.15) per hour worked, if the employer
provides health benefits as described herein, or six dollars and
fifteen cents ($6.15) per hour if the employer does not provide such
benefits, Offering health benefits within the meaning of this section
shall consist of making health insurance available to the employee
for the employee and the employee’s dependents at a total cost to
the employee for premiums of not more than 10 percent oi' the.
employee s gross taxable income from the employei

The Minimum Wage Amendment does not define what is meant by “health benefits” or
“health insurénce." The Labor Commissioner added NAC §§ 608.100-.108 to address the
Amendment. NAC § 608.102 lists requirements for what health insurance qualifies an
employér to pay the lower tier minimum wage. One type of health plan which _q_ualiﬁes an
employer for the lower tier minimum wage is a plan that provides he:élth- ben‘eﬁts pursuant
to a Taft~Hartley trust and qualifies as an employee welfare benefit ;ﬂan under ERISA. ‘
a.  ERISA and the ACA | I

“ERISA section 514(a) preempts all state laws that ‘relate 10’ any |

employee benefit plan.” Cervantes v, Health Plan of Nevada, fnc., 127 Nev. Adv, Op. 70, 263

P.3d 261, 265 (2011) The “basic purpose of ERISA section 514(a) was to avaidmultiplicity K

of regulation.” Id, at 265. “A law referexices an ERISA plan when it acts irnmediately and
exclusively upon ERISA plans or where the existence of ERISA plans is essential to the law's |
operation.” Id. at 266 (internal citations omitted), “[S]ltatutes that mandate employee
benefit structures or their administration are preempted by ERISA section 514(a).” Id.
(internal citations omitted). , -
The Minimum Wage Amendment and NAC § 608.102 do not aot 1mmed1ateiv or |
exclusively upon ERISA plans, not are ERISA plans essential to th,e laws’ operatmnw
Providing ERISA plans are one way that employers can qualify to pay the lower. tier "
minimum wage. Providing an ERISA plan is not the only circurhstance that brings the
Minimum Wage Amendment and NAC § 608.102 into effect. Furthermore, the Minimum

Wage Amendment and NAC § 608.102 do not mandate that employers provide certain | |
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employee benefit structures. The Minimum Wage Amendment and NAC § 608,102 are
primarily about Nevada's minimum wage. Employers can provide any health insurance
they deem appropriate, as long as they comply with Nevada's minimum x«?age laws. Making
health insurance a condition of minimum wage will not create a multiplicity of regulation-
regard.iﬁg health insurance. In fact, because NAC § 608.102 directly references ERISA.
plans, it allows emplovers to look to ERISA for guidaxice and reduces the need to develop
different health insurance regulations. | R

The Minimum Wage Amendment and NAC § 608.102 do not implicate the A(,A The -
- consequence of not providing a qualified health insurance plan to employees under the
Mlmmum Wage Amendment and NAC § 608.102 is to pay a higher minimum wage. Is an
employer does not comply with the ACA, it may be reguired to make an Employer Shared |
Respongibility Payment under 26 U.S.C. § 4980H. The requirements and consequenées |
under these separate laws do not conflict. The Minimum Wage Amendment and NAC § k |
608.102 do not pose an obstacle to the ACA’s purposes or objectives. Employers should,
and must, be aware that they are required to adhere to both federal and state regulations,

The Minimum Wage Amendment and NAC § 608.102 do not 1mperm1s.>iblv

implicate or interfere with ERISA or the ACA. The Minimum Wage Amendment and NACS | |

608.102 are prlmarlly concerned with the minimum wage, while ERISA and the ACA deal
with health insurance. Though health insurance is a condition of what mxmmum wage an. '
employer must pay, the Nevada laws do not seek to redefine or pose an obstdcle to m_my "
federal statutes, Therefore, the Minimum Wage Amendment and NAC § 608.102 are not
preempted by ERISA or the ACA. | ' o

b.  The Due Process Clause ;

“The criterion under which we examine the assertion of vagueness is |
whether the statute either forbids or requires the doing of any act in terms so vague that
men of commen intelligenee must necessarily guess at its ineaning and differ as té its
application.” State_v. Glusman, 98 Nev. 412, 420, 651 P.2d 639, 644 (1982) (internal

citation omitted). “[Sltatutes are presumed to be valid, and the burden is on the challenger
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to make a clear shawing of their unconstitutionality.” Douglas Disposal, Inc. v. Wee Haul,
LLE, 123 Nev. 552, 557, 170 P.ad 508, 512 (2007).

The Minimum Wage Amendment does not define what is meant by “health benefits”
or “health insurance.” NAC § 608.102 lists requirements for what health insurance qualifies
an employer to pay the lower tier minimum wage. It states that employers must offer plans
that either conform with requirements pursuant to 26 U.S.C. § 213, guidelines ini the
Internal Revenue Service, or 20 U.S.C. § 1001 et seq.

Western argues that the Labor Commissioner does not have the authority to define
what the Minimum Wage Amendment meant by “health benefits.” (Western’s Mot. to
Dismiss 19: 5-11.) NRS § 607.160 states that the “Labor Commissioner: (a) Shall enforce all
labor laws of the State of Nevada..The enforcement of which is not specifically and
exclusively vested in any other officer..(b) May adopt regulations to carry out the
provisions of paragraph (a).” The Minimum Wage Amendment is a labor law of the state of
Nevada., As Western states, “the Minimum Wage Amendment does not authorize any
person, board, entity or division of the State government to enforce, administer, or reg‘ulate‘
what is meant by ‘health benefits.” (Western’s Mot. to Dismiss 19: 5-7.) When the power o
enforce a labor law is not specifically delegated to another party, the Labor Commissioner
has the authority to create regulations regarding that law in order to enforce it. That precise
procedure has been followed in the creation of NAC § 608.102.

NAC § 608,102 defines what health benefits will qualify an employer for the lower
tier minimum wage under the Minimum Wage Amendment. NAC § 608.102 was properly
made into law by the Labor Commissioner. Therefore, the Minimum Wage.ActAis aot
unconstitutionally vague. The Court denies Western’s Motion to Dismiss on the ground of
preemption.

4. Punitive Damages

Finally, Western argues that Perera cannot seek punitive damages in this

action because his claims are based on contract law. NRS § 42.005 provides that “in an
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action for the breach of an obligation not arising from contract,” the plaintiff may recover
punitive damages. NRS 608.010 defines an employee as a person under a “contract of hire.”

Perera is not claiming that Western iriolated the terms of its employment contract.
Perera is claiming that the terms violate the Nevada Constitution; however, Western's
obligation to pay Perera as an employee arose under an employment contract. The Nevada
Constitution did not create the obligation for Western to pay Perera, It melfeiy set the
amount of the obligation.

Western’s alleged wrongdoing breached an obligation arising from an employment
contract. Punitive damages are not available in this type of action. Therefore, the Court
grants Western's Motion to Dismiss on this ground. Perera’s Third Amended Complaint
must be amended to remove all claims for punitive damages.

C. Perera’s Countermotion to Amend Complaint

Leave to amend shall be freely given when justice so requires. See NRCP 15(2).
“[L}eave to amend should not be granted if the proposed amendment would be futile, A '
proposed amendment may be deemed futile if the plaintiff seeks to amend the complaint in
order to plead an impermissible claim.” Halerow, Ing, v, Eighth Jud. Dist. Ct., 129 Nev, Adv.
omitted).

Perera argues in its Countermotion to Amend that Irshad Ahmed and Michael
Sargeant were in situations similar to Perera: they are former employees of Western that
had to pay for fuel out of their personal finances. Western argues that lrshad Ahmed and
Michael Sargeant should nét be added as plaintiffs for several reasons, all of which are
discussed below,

1. Failure to State a Cause of Action , v

Western argues that both Irshad Abmed and Michael Sargeant were paid -
above the upper tier minimum wage. Therefore, they cannot claim a violation of Nevada’s
Mininium Wage Amendment, Western already made this argument in relation to Perera.

The Court rejects this argument. The proposed plaintiffs’ claims is that paying for fuel.

9
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decreased their wages from the amount shown on Western's records. Therefore, this is not
a valid ground for the Court to deny Perera’s Countermotion to Amend.
2.  Jurisdiction »

Article 6, Section 6(1) of the Nevada Constitution states, “The District Courts
in the several Judicial Districts of this State have original jurisdiction in all cases excluded
by law from the original jurisdiction éf justices’ courts.” Justice Coﬁrt | hasj’: original
jurisdiction aver cases seeking damages “{ijn actions arising on contract for the recovery of
money only” if the damages claimed does not exceed $10,000. Nev. Rev. Stat. § 4.370(1)(b). '

A “request for injunctive relief provide[s] an independent basis for the district court's

jurisdiction.” Edwards v, Direct Access, LLC, 121 Nev. 929, 933, 124 P.3d 1158, 1161 (2005)
abrogated on other grounds by Buzz Stew, LLC v, City of N. Las Vegas, 124 Nev. 224, 181
P.3d 670 {2008). ' |

Western argues that Laksiri Perera, Irshad Abmed, and Michae} Sargeant’s claims
fail to meet the jurisdictional requirement of District Court, Western asserts that (1) no
individual’s claim exceeds $10,000.00, (2) the claims’ values cannot be aggfegated, and (3)
the plaintiffs lack standing to bring claims for injunctive relief. Thus, any a'mendm'entrto‘
add the proposed plaintiffs would be futile. ,

* For the purpose of his Countermotion to Amend, Perera does not argue that any
individual plaintiffs claim exceeds $10,000.00. Perera argues that claim aggregatian'is,
penmnitted to meet a jurisdictional limit. The Court does not rule on the issue of aggregation
and the claims’ monetary value because the Court finds the issue of injunctive relief to be.
dispositive of this issue. | |

NRS 4.370 does not grant original jurisdiction to Justice Court for actions seekingv
injunctive relief based on breaches of contract. Generally, requests for injunctive relief are
properly heard in district court as stated above. “An injunction may be granted;;.[ﬁt]hen it
shall appear by the complaint that the plaintiff is entitled to the relief demanded, and such
relief or any part thereof consists in restraining the commission or continuance of the act

complained of, either for a Yimited period or perpetually.” NRS 33.010.

10
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Perera’s Second Amended Complaint asks for:

a suitable injunction and other equitable relief barring the defendant
from continuing to violate Nevada's Constitution and requiring the
defendant to remedy at its expense the injury to the class members it
has caused by falsely reporting to the United States Internal Revenue
Service and the Social Security Administration the income of the class
members... ’

(At ¥ 19.) For the purposes of Perera’s Countermotion to Amend, an amendment to add
Trshad Ahmed and Michael Sargeant as plaintiffs does not appear to be futile. Perera has
stated 4 claim for relef that would restrain the continuance of the act at issue in Perera's |
complaint. Perera asserts that Western's method of caleulating wages is incorrect. These
caleulations do not only impact Western's employees and former employees. These
calculations also affect the Internal Revenue Service and the Social Security
Administration. Perera seeks the Court’s assistance in having Western correct any; incorrect
calculations that have been reported to the Internal Revenue Service and the Social Security
Administration.

Perera states a facially valid injunctive relief claim in his Second Amended
Complaint. This properly places the case in District Court. Adding Irshad Ahmed and
Michael Sargeant with identical injunctive relief claims would not be futile. Therefore, this
i is not a valid ground for the Court to deny Perera’s Countermotion to Amend. A

3. Preemption by National Labor Relations Act

Western argues that because the AFL-CIO drafted the Minimum Wage
Amendment, according to the declaration of the AFL-CI0’s Executive Secretary-Treasurer
in a separate case, the Minimum Wage Amendment is preempted by feﬁeial law. 29 U.S.C.
§ 151 states:

It is declared to be the policy of the United States to eliminate the
causes of certain substantial obstructions to the free flow of commerce
and to mitigate and eliminate these obstructions when they have
occurred by encouraging the practice and procedure of collective

il
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bargaining and by protecting the exercise by workers of full freedom of
association, self- organization, and designation of representatives of
their own choosing, for the purpose of negotiating the terms and
conditions of their employment or other mutual aid or protection.

Assuming that the AFL-CIC completely and without any cutside assistance drafted
the Minimum Wage Amendment, the Court does not find that it is preempted-by the
National Labor Relations Act. The AFL-CIQ's purpose may have been to help “level the
playing field between non~union employers and unionized employers” '(Westem’é Opp'n to

Countermot. to Amend at Ex. 1, 2: 3-4); however, there is no language demonstrating this

‘intent in the Amendment itself. The Amendment applies a minimum wage to all workers.

“[Clourts should not add things to what a statutory fext states or yeasonably. implies.”

Douglas v. State, 130 Nev. Adv. Op. 31, 327 P.3d 492, 498 (2014},

There is one section of the Minimum Wage Amendment that favors unionized
workers. The provisions of the Amendment may be waived by a collective bargaining
sgreement. Nev, Const, Art, 15, Sec. 16{B). The provisions cannot be waived by an

Minimum Wage Amendinent is preempted by federal law is not relative to this case.

“If any provision of [the Minimum Wage Amendment] is declared
fllegal, invalid or inoperative, in whole or in part, by the final decision .
of any court of competent jurisdiction, the remaining provisions and all
portions not declared illegal, invalid or inoperative shall remain in full
force or effect, and no such dctermination shall invalidate the
remaining sections or portions of the sections of this section.

Nev. Const., Art. 15, Sec. 16 (D). This case has no relation fo callective bargaining or.
unionized em};leyees. If this Court were to find that Sec. 16(B) is invalid,‘ the rest of the
Minimum Wage Amendment would remain in effect. Therefore, this is not a valid ground '
for the Court to deny Perera’s Countermotion to Amend.
4 Separation of Powers
Western again argues that the Labor Commissic‘)ner; does n_o{' have the

authority to define what the Minimum Wage Amendment meant by “health benefits.” Now,

12
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Western asserts that the interpretation should be left to the judiciary branch “through-ﬂ}é'_:
resolution of the individual’s claims.” (Western’s Oppn to Countermot. to Amend 18: 26-
27.) As previously discussed, NRS § 607.160 states that the “Labor Commissioner: (a) Shall
enforce all labor laws of the State of Nevada...The enforcement of which is not specitically |

“and exclusively vested in any other officer...(b) May adopt regulations to carry out the

provisions of paragraph (a).” The Minimum Wage Amendment is a labor law of the state ofﬁ
Nevada. When the power to enforce a labor law is not spéciﬁcallyfdelegated‘ to ;tggtherf :
party, the Labor Comuuissioner has the authority to create regulations regarding that law in
order to enforce it. That px'ééise procedure has been followed in the creation of NAC §
608.102. ’ . ‘ o

The Labor Commissioner has followed statutory procedures for interpreting the
Minimum Wage Amendment. Therefore, this is not a valid ground for the Court to &eny
Perera’s Countermotion to Amend. | |

The Court should liberally grant leave to amend when justice requires. Pevera has
shown how granting leave to amend his Second amended Complaint to add Irshad Ahmed |
and Michael Sargeant as plaintiffs would serve justice. Western failed to raise a valid'|
ground to deny Perera’s Countermotion. Therefore, the Court grants . Perefa’s ’
Countermotion to Amend. | |
D. Perera’s Motion for Sanctions

The Court denies Perera’s motion for sanctions, There is no evidence that Wgsfe”rn
filed its Motion to Dismiss purely to delay the case. ‘Western responded io the operative
Complaint in this action, despite Perera’s arghnient that he was willing to withdraw it. |

IU. Condlusion

The Court denles E’erei‘a’s‘ Motion for Reconsideration. The Court grants Western's

Motion to Dismiss in part. The Court grants Perera’s Motion to Amend Complaint. The

Court denies Perera’s Countermotion for Sanctions against Western.

i3
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The Court orders Perera to file a Third Amended Complaint. The Thii‘d Amended
Complaint will have three individuals as named plaintiffs: Laksiri Perera, Irshad Ahmed
and Michael Sargeant. Paragraph 19 of Perera’s Third Amended Complaint must be
amended to reflect the correct statute of limitations as discussed above. The Third

Amended Complaint must also be amended to remove any claim for punitive damages.

Linpa MARIE BELL
DiSTRICT JUDGE
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Perera’s second claim for relief pursuant to NRS § 608.040 is dismissed, and it cannot be

included in Perera’s Third Amended Complaint.

Cendy

Ft 02
DATED this / day /m‘
%a/

Linpa MARIE BELL

DISTRICT COURT JUDGE
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CERTIFICATE OF SERVICE v
The undersigned hereby certifies that on the date of filing, a copy of this Order was
electronically served through the Eighth Judicial District Court EFP system or, if no e-mail
was provided, by facsimile, U.S. Mail and/or placed in the Clerk’s Offiee attorney folder(s}

for:

Namne Party

Leon Greenberg, Esq. ’ Counsel for Plaintiff
Leon Greenberg Professional Corporation

Malani L. Kotchka, Esq. Counsel for Defendant
Hejmanowski & McCrea LLC

. ! !
\")({,L!L["’f C b Qj"k
- /

SHELBY A. DaHL ./

Law CLERK, DEPARTMENT V1I

AFFIRMATION
fursuant to NRS 230R 030
The undersigned does hereby aftimn that the precad ing_Decision ang Qdgr ftsd
in Blstrict Court case nurabar A707425 DOES NOT tontaln the soclal security
number of any person. ’ )

{s! Linda Marle Bell Date 31423115
District Court Judge
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ORDR.

FIGHTH JUDICIAL DISTRICT s:,‘t)imr CLERK OF THE GOURT
CLARK COUNTY, NEVADA

LARSIRT Frrups, individually andon behalf of
others similacly sitoated,

Plafitiff, Case No. r\*w?ﬂ:fqﬂa«u

DeptNo, ViI

v8
WESTERY Uas COMPANY,
Defendant.

DECSIONAND DRDER

This cuse I an individual and proposid class setion broaght by = tawical driver

against Y& former employer-taxi company-to- récover wnpaid hourly mintmum wagd. On

December 8, 2014, Defendant Western Cab Company filed 5 Motion to Dismiss Plaintiff
Yaksirl Perera’s First Amended Complsint for fatlure to stadea clabn uponwhich relief can
be granted.  Western Cab argues that dismissal is-appropriate beeause Thursas.y. Nevad

Yellow Cab Corpotation spplies praspectively only, 1530 Nev, Adv Op. 52, 327 B.ad 518,

K-zl (ataag), wh*g demed {Septs 24, 20%4). Mir, Pereta’s claims Jovolve '::b,e; thire after,

passagedl "Eﬁ&-h{iﬁiiﬁzmﬁ Wage Amendment but prior to Thomas. Western Cab.also argues

that, under a two-year statute of limitations, Mr. Perera was always paid minimum wage.. |
In the iternative, Western {sh moves to preemptively decertify the class and obtain.
summary judgment in its favor. _
Mr: Perera filed as Opposition and Countermotion on January 26, 2005, Mr.
Parera’s Connterniotion maves to mnend his Complaing, adding an adtii’r‘_iaﬁ%\l' grownd for.

religf, Mr, Perers sk seeks leave to condiet Nevada Rule of Civil Procedure 56(0)
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L complaint itself, 2 motion t dismiss §s proper”

| P.ad oo, 92 (1971).

diseovery regarding the approprisfeness of class certification and tolling of the statute of

Himitations. Western Cab flled & Reply and Dpposition on February 10, 2005,

The Court heard these motions on Mareh 18, 2015, The Coust finds taxieab drivers’

vight to bring an action to enforce the provisions of the Minimum Wage Amendmeint arose’

or November 28, 2uo6, when the Amendment way ratified; eluiids for violations of the. |

provisions of the Amendiment must be hrovght within four years of the couse of aetion

 having acerned; genuine issues of material fact tegarding My, Perera’s wages and ﬁ'agel,xatws.

prechude summary judgment of this case; and preemplive decertification of the class would |

be premature hecause discovery kas not commenced. The Court tm refme denies

' Defendant Western Cab Company’s Motion to Dismiss Fiest Amended Complaint ini-its

entirety, and grants Plaintiff Laksiti Pepera's. Countermotion only s to lis request for leave

o amend his cotriplaint to add & dalm telated to-caly ditvess bshig vesuired to pay for fuel

<osts,

1, Discnssion
A. Defondant’s Motion to Dismiss
Nevada Rule of 0ivl) Procednre 12(b)(5) anthovizes:dismissal of a claiim if it fails e

| state & claite upon which relisf can be granted. When considéring au NRCP w(is)
{ motion, a court must accept the ai'legaﬁtmsj of the: ;:_@ni}ﬁéxiﬁ‘i‘-as't;:ug,- snd drew all inferences
[ tn favor {r{ the nog-maving party.  Buve Stew, LUC v, City of N, Las Vegds, 124 Nov, 224, |

P 228, 1By Pad Gy, G72 (2008). “Dismissal is proper where the allegations ainsufficient

o 118 Nev. 405, 4&8, 47 P.ad

10 establish the dlements of a claim for refief”

1 438, 439 (2002), “When the defense of the statute of Hinltations appears from the

s, Suowden, 87 New: 48{% 4531, ngg}

The primary qumtmxz pregented fs whether the N evada Supreme Court’s devigion in

| Thomas v, Nevads Yallow Cab Corporation applies the.full force and effect of Artw}e 15,
Section 16 of the Nevada Constitution (the Mininum Wage Amme{mmt‘ from the dak, of |

the Amendinent’s enactment or {rom the date.of the Cot's desision, Thomas held that the
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Mininuum Wage Amendment “revised Nevady's then-statatory: nanimum wage scheme”

and repealed the statufory minimum wage exemptions enwmerated in NRS 608.250(2), |

Jincluding the exemption for taxicab drivers. Thomas, 130 Nev. Adv. Op, 52, 327 Pad 3t
51921 see also NRS 608.250(2)(B). In reaching this question, the Court examiries the.

relationship between stdtutory minimum wege and constinitional mintun wage, the

- effset of Thotras, ard the clsturs Hmbtation period aggﬁmiﬂé o this case,

1. Minioenm Wage bn Nevada

Prior to cnackment of the Minimum Wage Amendiment, minimum wage in Nevada

was purely @ creature of statutory authosity and administeative regulation; born from

Chapter 6u8 of the Novada Revised Statutes, minimum wage was set and regulated within |

? thei}i_wa&g;&dnﬁxii'fst:rgtfi‘ve ’0%3{3.6-, Sep NRS 88 {3@&2,50-&5@0; §§3§;-_r:;£i§‘§ ﬁ.gv.r Aﬁmiz_z.(feiiﬁ%i?

| 608.050-.160, Chapter 508 vested the pevier to establich the nrintru wage in the Tabar

Conmissioner; who was tequired to prescribe the minimum wage by administrative |

regudation. See MKS 886.250(1).

Chapter 608 did not offer all employees the right to recetve mininwm wage.
Specifically, NRE 6o8.250(2) demied the protestions of minfmum: wage regiiations to
certain kinds of eniployees. Those employees not entitled to mindmuns wage under Ghap'ter '
god included. (a) “casual babysitters;” (i) “domestie service emplovees who reside i the

household, where they works” (61 “outside suledpersons whose earnings are based on

conymissions;™ (d) some agricultival workers; (8} “taxicab and Hmounsine driversy” and (6

certain “persons with severe disabilities [that} have dipninished thelr productive ua;m:iiy-.”
NHES 6o8.25002))-(

“The Mistmua Wage Amendment was proposed Ty initiative potition, j_z};;’;ﬁpi”:@é{i»aﬂds
ratified by the pecple, and became wifecthve on Novembr 28, 20086, ﬁsg';&meﬁﬁf_mm]
provided & new formula for setting mindmum wige and extended i;f;iiiit;mm ‘wage
pratestions fo nearly all employses in the State. “The Minimom Wage Amendment

expressly and broadly defines employee, exempting only certain grovps.” Thomas, 130

Nev.Adv. Op. 52, 327 Foad at 523.- The only employees exerpted by the Minimum Wage |

3




1 | Amendment are eraployees who are “under eighteen (18) years of age; employed by 4
2 | nonprofit-organization for after school or surmer employment ot ag a trafnee fora period |
3 | ot fonger than sinety (o0) days” Nev. Const, art, 1%, § 16(C) -
4 On Jusie 26, 2014, the: Nevady Supréme: {:Za’m‘ti, held that the Midisuim Wage
5 | Amendment “supersedes and supplants” Clapter 608’3 extepitions. Thomas, 130 Nev. Adv,
6 § Op. 52, 327 Pgd ut 522, The Court veasoned that, becatse the “expression of one thing is
7 || the exchasion of another . . . the text [of the Amendment] necessarily implies that all
8 || employwes not exerapted by the Amendment, including taxicab dvivers; must be paid the
9 | minimom wage setout i the Amendment.” Rl 130 Nev. Adv, Op. &2, 3e7 P.gd at s21. The
10 | Court iltinsitely held that “the legislative exception for taxicah drivers sstablished by NRS -

51| 6oRas0(2)e) .. s impliadly tepsaled by the constitational amendment.” Id,

12 %, Application of Thomas
13 After Thomas, the-question becomes when the cawse of action for viokations of the

14 [| Minimum Wage Amendinent came into sxistence for taxicab deivers, 1Y the enactment of
15 || the:Minimum Wage Aniendment alone gave bivth to the cause.of action, the cause of Actiof
16 || has been available since the Amendment’s effctive date of November 28, 20086, Om the
1w | other hand, i Thomas cveated & new, stherwisé unrecognized constitutional rule, Me.
1B | Perera's claims did not becone wvailable untll June 26, 2034, | _

14 The inquiry bexins with whether Thonigs announced # sy rile or wierely darified
20 {f the law, See Mitchell v. St
21 | habsas corpus petitioner’s attompted murder conviction i Might of the Count’s decisiun

te, 122 Nev. 1269, 1276, 149 F.ud 33, 2738 (2008} (vavating

22 || clarifying themens rea resired for aiding anid abetting attempted ruurder),

23 There ¥ no bright-line rde for determining whether 3 rule {s new, bat-
_ there dre baste guidelines to follow . . . “When a decision mevely
84 interprets and dlaiifies an existitg vole . .. and does nob sunounee an

altogether new rule of law, the court’s mt&rpratatxon is: merely 3.
restatement. o existing faw:” Stmilarly; 2 dedision Ty not new # it has.
“simply ap;ahed a well-esfablished constitutional principle to govern a
“zase which fs clusely anglogous to those which have boen ps’eviauqiy

Ny VH
&

§ “ % 27 comsidered in the prior case Taw” .. Ilowever, # rule s wew, fmf
5 % g,:} example, when the decision ammummg it overrules: precedent, *
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disapprovels] a practice this Cowrt had arguably sanctioned in prior
cases, or overturnfs] a loungstanding practice that Jower courts had
uniformly approved.”

7 li 4., 122 Nev. at 1276, 149 P.3d at 37-36 {queting Colwell v. State, 118 Nev. 8oy, 819-20, 59

1161, 865 Pad 166, uBy (995} (holding fhit Cowit’s recent decision created a new

"uﬁfgre&‘eaaﬁle definition” of déadly weapon which was not of “constititional m oment,” S5

_ the newdelinition &id aot apply rebroactivdy),

' | Thomas did not espouse a new constitutional prineiple; it squared t%.tef eadily

appavent definition of *employee” gontaived in the Minimum Wage Amendment with the

exemption wntained in NRS 6o8.250{2) I clarifying the. Minimum Wage Amendment,
Thomas simply applied o, well-sstablished constitufional principle.  “The principle of
constitutional supremaey prevints the Nevada Legislature from creating eﬁé&ptims.té the.
vights and privileges protected by Nevada's Constitation. Thuzdas, 130 Nev, Adv, Op, 52, :
a2y B4d av peu. “Brantes are construed to aceord with constitutions; not vios versa.” Id,

430 Nev, Adv. Op. 52, 327 P.3d at 521 (giting Eoley v, Kenpedy, 110 Nev. 1295, 1300, 885

P.2d 583, 586 (1994)). The Nevada Supreme Cowt determined the broad defiuition. of
employes i the Minimum Wage Amendment sugmented the statitory definition: “The
Amencment's broad definition of employee dod very speeific exemptions necessarlly and

directly conflicr with the legislative exveption fof taxicab drivers éstablished by NRS

608.250(2)e).” Thoinas, 130 Nev, Adv: Op. 32, 327 B.3d at 52, Mereover, Thomas.did
not overrule precedent or gverturn a longstanding practice that lower cgurts had uniformly - |
approved. Theimas merely interpreted and carified existing law,

‘Western Cab argues.tha) the Nevada Supreme Court intended to limit Thomas based

uponthe Court’s tee of prosent tenss Janguags ustead. of, presiunably, nstog steietly past

tense language. But this Cowst i not persuaded that the Nevada Supreme Conrt wis
seeking to Hmit the application of Thonus by its use of present-tense language, Infatct, in

the first senténce of the Thoniag decision, the Nevads Supreme Court deseribed “Article 15,

Sevtion 16 of the Nevads Constitution, [us] a ccnstitutional amendment that pevised
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Thomas applies orly reteogctivily, See Grésney..

Bavada's then-statutory mininum wage scheme,” Thomas, 130 Nev. Adv. Op. 52, 3%y P.3d

at 51y (ewiphasis added). The Nevada Supreme Cont's use of the-word “revised” in the fivst

seisterice of Thomas suggeats the Court had no intention of lmitieg the decision.

Furthirmore,: the. Ninth Cirenit Court, of Appeals bas tejerted the argiment that

X
1

ecutive Cosich & Corriags, 591 ¥, App'x

50 (oth. Cir. 2015); s6¢ dlso CTAg Rule 36-3 (unpublished decisions of the Ninth Circuit
are.not precedent, but may be.sitedy. Tn Executive Coach & Caurtage, the Ninth Clrouit beld-

“[t]he gistrict covrt eveed o dismissing Greene's claim under the Nevada Minbmum Wage

Amendment . . . [Blecause the repeal of § 6odaso(a) octurted in 2006 when the

rringe, 501 F. APD'X 550;

The Mintmum Wage Amsudmmsnt annutneed a few, shaightforward constitutional

amendment wes ratified.” Fxecuti

right. Thomas simply dlarified that aothing i Chapter 608 diminished that right. The

Minimum Wage Amendment became Taw on November 28, 2006, and requived nothing

- more §o establish the vights contained within it Therefors, taxiead drivers” cight to bring an

action to enfarce the provisions of the Minhnum Wage Amendment arose on November 28,
RO0H.- |
3. Statute of Limitations
The next issue the Court must-address is the applicable statute of Hmitations, Mr.

Perera argues the four-year “cateh all™ statute of limitations of NRS (1220 applies; Western. |

- Cabiargues the twosyearstatute of Thwitations of Chapler 608 applies. Thei&iinfm{zm Wage

Amendment provided taxicab dijvers the constititional right to reseveminimurh wage, a
vight previously denied under the Chapter 568 statutory framework, “Our ctnstitution tari
be amended- anly wfter o long Hime and much Jabor. When an, amendment is }jgmdé it is
reasonable todonclude that, in the minds of the people, there is gaﬁf} redson o the change:
that it is wise to gvoid wpossible recurrence of evils borne it the past, or the happening of
those which threaten theu in the future, o, it miay be, both”™

7o (1882} Thevefore, when a taxicah driver brings a wiilpimum wage dain, the faxicab
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driver brings that claim under the provisions of the Minimum Wage Amendiment, not
Chapter 6o, |
The Minimum Wage Amendinent expressly provides a private vight of setion for an

erployee cimmmg vivlation of the Minimum Wage Amendrent. Specifically, the

An emp!cxvee Saiming viclation of this section

%g’mxﬁt his or her mmin) er in the m:mq of Hile 3t‘2te tg_mﬁgsmg,me :
provisions of this. ga:gg_cgg; and shall be.entitled 1o ol remediss available
ander the law or jn-equity appropriate to remedy any violation of this
sechion, ;m}n@mg Tt not Hmited to haek pay, damage—&, reinstatement
or injunctive relief. An emiployee who prevails in any action to enfotce
this section shall be awaded His or herreasenable attomey'’s fees and

COsts,
Newv, Const, ait. 15,8:36(8) (emphusis added).
O the contrary, Chapter 508 provides s private tight of action. only for an employes
clatming viclation of regulations pmmnlgateai wnder NRS 608,950 '

1 any employer pays any employee a lesser ammmi tinm tixe mmlmﬁm-
WHZS PIBSC by regulation of the Laber Commissioner ;
the provisions of NRS 608250, the employee niay, atsny’ nme mthm 2
vears, bring a civil action to recover the difference. between the amount
paid £0 the: empiaym and the amoiint of the mintmun wage.

NS §08.260 ferwphusts added),

The disthiction hetwesn ‘minimum wage presceibed by regulation of the Labor

Commissioner pursuant to.the provisions of NRS 608250 and rinimun wage established.
by the Misiminn Wage: Amendment is the method by which the nifgitnimm wage & :
established: Chapter 608 grants the Labor Commissioner authority 1o set. dnd discretion’to
taise the midmum wage through. sdministrative regulation; while the ’vimzrmmz Wags
Amendment establishes o two-Hered minimum wage foor that fs automatically adjusted
upward withont-administrative discretion. See NRS 680.25001); hutef, Nev: Const. art. 15, ._
B aBlA). | : |

Under Chapter 608's statutory franvework, “the Labor Commissioner shall preseribe

inereases in the minfmnm wage in accordance with those preseribed by federal iaw urtless

"3
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fhia Labor Commissiodes ‘dét‘erm%ae& that those fovrsases: em' mn’:raw to the pﬁbﬁa‘
intersst” NRY 6o¥2 ﬁi‘{l) Chapter 608 affords the Labor Cmrzmmmner iseretion o
refose: minimum wage: increases preseribed by federal Taw i the mbgt-:t:mm‘msszm'x.er |
determines such minimim wage increases axe “contrary to'the public interest” Id. '

Tn vontrast, wnder the Minjmum Wage Amendiment's foenmuta, the minirom wage
floor i to e adjusted upward by “the amouat of hersases it the federd mivimim wage.
over $5.1% pei hour, or, if greater, by the cumulagive increase in the cost of living” Nev.
Const, art. 15, §16(AY. Any cast'of living Incrsase is “measured by the [ansual] perceringe
increase. . . of the Consumer Price Index.. .. as published by the Burenu of Lubur Statisties,
U8, Department of Labor or the successor index or federal agency.” The cnly invotveraent:
the:State’s. executive hraneh has:in establishing the minimum wage set by the Minimum |
Wage Amendement is that “(t]he Governoror the State dgency destgnated by the Govervor
shiall publish a bulletin . . . esch year anpounsing the adjusted rates.” 14,

The Minimam Wage Amenditent and Chapter 508 preseribe different muthods for
establishing the minimon: wage, and so toy, for peiv ately enforcing the mmfmnm wﬁgc. 3
Tlsus, it notion brought to énlforee an employee's vight to minjmum wage estahhshsd by the
Minimum Wage Amendment s wholly different than an: sction brought to recover
iminfmuwn wage 58 prescribed by regalation of the Labor Commissioner pursiant to the
provisions of RS soBago, This-is not & new notion; in faay, the. Attorney General of
Nevada issved an official opinion dedaving as much before the Mmlmum W’tgﬁ

Amendment had been ratified. Then attomey G emarfﬁ Briin Sandoval opined:

Fach. ompeting tinitaum wifge scheme provides & complete civil
eotrt remedy for evasion of its requirements . ... As the proposed
amendment has completely covered the topie of a pivil conrt remedy,
providing foreven greater redief, s remedy would supplant and. repa&!
by imphication the existing civil kemedy provision at NRS 6u8.260.

2005 Wev: Op. Aft'y Gen, No, 04 (Mar. 2, 2008); see.also Rlackiack Bonding v, City of Lag
Végas Musielpal Court, 116 Nev. 1213, 1018, 14 P3d 1275, 1279 (govo) ("Opinions of the

Atmrnw Geperal grinat binding legal authority-or precedent”).
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Here, M Perera was expressly prohibited from receiving minitus wage under the |-
provisions of NRS 608250, therefore Mr. Perers was also expressly prohibited from

exercising the private right of asfion made avallable ih.fﬁfiisi‘ﬁa&%&. $o tvo is.Mr. Pereia

prohibited from exercise ai inpligd private right of action mndet NRS 608.460, Even it

light of the repeal of the NRS 680.250 ’e‘xg&egzt'igﬁs,-: gyl -E'm;'@iiéci*pﬁiﬁatﬁf right of action i ot |-

available to tagicab drivers under NRS §u8.2680 because the legislature did. not Intend to
extend & private right of action o individuals: who were expressly excluded from the
profections of the statute. See Allstate Tng, G

e, 123 Nev. 568, 575 170 P.3d 98y, |
993 (2ou7) (*We look to legislative intent when the statute does not xprossly weate a

cause of action”)  Moreover, the Labor Commissioner’s statutory autheity to eatablish |

vegulations related to the vrforcement of the ratinuim wage does tot create g private tdght

of action for taxiesb drivers. Though the intent displayed in regulations may determine |-

whether the regulation is privately enforceable, the language of a regulation cantiot canjure
u-p‘é private right of action that has not been authorized by the legislature. See Aloxandery,
Sandoval, 532 U.S. 275, 201, 121 8. Gt 1811, 1522, 149 L. Bd. 2d 517 (2001) E%gﬁiﬁcﬁﬁﬁ may |
play the sorcersr's apprentice but not the sorcerer Rimsell), Therefare, Mr. Perera does
not have & privete right of action vaderthe provisions "{;fQ"x‘i;Zi:{_ﬁ;jté:iﬁﬁ& '

The Miniimum Wage Amendment provides the exclusive private tight of action fgr
taxicab drivers to enforee Nevada’s mitdmum wage law.. Accordingly, the linfitation fs.n--_ﬁ
taxieab driver’s right to enforee the mininie wage law is defined by the limitations ou the
Minimum Wage zimén{{mé:ﬁt;im&i Although the Minfmom Wage Amendment does not
provide a claims limitation period foran employee caiming vii:xkitiamfgf the x\m@ﬂxﬁmﬁﬁ;ﬂ
Nevada Revissd Statute section 11.220 provides that “[a]n action forrelief; mi}t,ﬁ&réin‘bﬁihm
provided for, must be commenced within 4 vears after the cause of action 5}1935 have
acorved,” NRS 11,220, So without specific statutory preseription stating dtherwise, claims
for viclations of the ;xmviaiem&éf the Minfmum Wage Amendment maust be brought within :

four years of the cause of action baving acerged. Tharefore, Mr. Pererd’s action toenforce |
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Nevada minimum wage lw pursyant to the Minfonun Wage Amendment is subject to the

four-year claims Hhwitation pericd provided under NES 11220

B, Defendan®s Altesmative Motion. Tor Somumary Jodgment ami ko
Preemptively Decertify the Class ’

Western Cab moves for strnmary Judgment in its favor proviised on its amgument
that Mr. Perers was always paid over $7.285 per hour worked, thé wage rate fot-emyloyses
receiving dqualifying bealth Ingorance at the tUme. Westarn, Cab further argues that Mr.
Perpra is not a proper class representafive because Mr. Perora has neindividual claim.and
iosugs of eormmaonadity exist

1, Plaintiffs Claluss .

Srimmary judgment 35 appropriate “if the pleadings, depositions, answers fo
_injtgzrrqgamﬁe&.-a-:_z’:;’é,-l admissions i e, 'tegg&ﬁertwiﬁﬁ'-tii& affidavits, if any, s’héw that there
i no genuine issue as to.any material fact and that the raoving party s entitled to a
judgment as a matter of Taw.” NRCP s56(c) -An fisue is “genuine” it sufficient evidence
exists such that a ressonsble fuet finder eould find for the nonsmoving party.. Wood v, b
Safeway, Inc., 121 Nev. 724, 731, 121 Pigd 126, 103 (2005). The underlying substantive ‘
iaw of the.cause of uetion controls which factual dispiites are material, 14,

The Mimmiuin Wage Amendment estiblished mintmum wage s & two-tiered floor;

szm;aicvees with access to pertain healtly insurance benefits are entitied to a lower minimum

wage t-harz-emph}yees ‘without access to such benefits. New. Coust, art. 15, § 16(4). mﬁy )
certain health fnsurance benefits, qualify under the Amendment: “bealth insurance {made] |
available . . . for the employee and the employee’s dependents at a total vost . . . for
preminmé of not more thap 10 percent of the employee's gross 't&mgbie' incotme from the
smplover.” Id, During the time period sovered by Mi, Pevers’s claims, the mitimuth Wi
floot was seven dollate and twenty-tive cents. ($7.25) per hour worked i the @mp?nyea made
gualified health insurince available; otherwise, the minimum wage floot was eight dollars

anid twenty-five centits ($8.25) per hotir worked. Regardless of the minimium wage tier,

2 34
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“Tilips or gratuities reeived by employess shall not be credited as being any part of or
offset against the wage rates required by this section.” fd,

Here, summary judginent s indppropriate by light of the genuine lasues of witerial

et that exist. A genuing issite of material fact exists as. 1o whether Western Cab provided.

My, Perera and his dependents access to health instrande st a total ¢ost for preriums af
fiok more than ten percent of the Mr. Pevera’s gross taxable income. If not, Mx. Ferera

wotdd have a right fo the higher tier of minimum wage. Additioually, & genuine e of

‘material fact exists as 10 whether Mr, Perera’s earnings were overstated due to his fipsor

expenses being aceounted for incotrectly,  Thevefore, summary judgiiant shall not be

granted at this tie, and s, My, Perers’s individual.claims survive,

2. Clags Cextifivation

Seeing as summary judgment s not sppropriste and ¥r. Porera’s claims survive,

Western Ush has 2 remaining stgument for proemptive decertification of the class.

 Western Cab. argues the Court should preemptively decertify' the dass Beeruse this vase is

unsuitable for class.cextification based upon issues of commonality that exist between My,
Pevera, the class representative, and other prospective membersof the cluss, |

Nevada Rule of Civil Procedure 23(e)(1).provides that “fals scon as practicable after
the commencement of an antion, brought as-4 olass asﬂkm,_,- the cowrt shall determine by
order whether  is to be so maintained.”

[CHass allegations: may be stricken ot the pleading stage, {but] the
granting of motiotis to dismiss. cliss aﬂt'gahum before discovery has
cotmmenced Is rare. Indeed, while there je Hrtla-authority on this. issue
within the Ninth Cireult, decisions feom. courts in Utﬁéﬂ' jurzbﬁ}{'tmm

- have made clear that “&abmxwﬁ of class ullegations at the pleading
stage should he done rarely and that the better conrse is to depy sich a
motion beesuse ‘the shape and fmrm of a. elass action evalves only
through thes process of diseovery,””

inre Wﬁi»Mari Stoves, Tog. Wase & Hour Litiz,. 505 F. Supp.: 2d 6oy, 615 N.D: Cal, .zmj’;f}
fauoting Myers v, MedQuist, Toe., No. 05~4608, 2006 WL 3751210, %4 m.mmné,‘r-@lag

giting Abdallah v, Coca-Uola Co, No. QivA woBOVR67o-RW, 1909 WL 527835

(N.D.Gaa999) (disrdssal of class allegations. prior to discovery i prematuze); 7AA Charles

it
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alan Wreight, Arthur R, Miller & Mary K Kane, Fedora i?m;:tice.@ _
1755.3 (3d 2008) (the practice employed in the pverwhelming majority of class aetivhs isto
resolve class certification only after sn-approgriate period of dmm&sm}}

Here, x«a%m:g: discovery e mot bonmmencsd, preempiive decertification of the class
wanld e premiture. '_‘{:}éaz@rtiﬁaat{é‘n, of the elass should he left for the Coutt to corsider
after diseovery has sifficiently comnienced. Therefore, Defendant Westarn Cab {iam_;gany'.s
Moticn to decertify the dlass.is denied without prejudive.

C. Plaintiff's Countermotions for Leave to Amend Complaint and Condust
Biscovery , |

Mz, Perora seeks Teave'to file s Scoond Amended Complsint. Mr. Perera also seeks |
leave to conduet discovéry undier Nevadd Rule of Civil Procedure 56{f) regarding class
eertification and tolling of the statute of Hiitstions.

Leave to amend shiafl be frecly given when justice so requives. NRCE 15(1): Mr
Perera seeks to add aground for velief alleging that Western Cab-requiirad M Pereratopay
for fiuel costs, causing Mr. Perera’s houily wage to ﬁmﬁ below the minitom wage, Finding

no grounds ta justify dendal, Mr. Perera shall be: freely granted leave 1o amend hig

aurtened hls Complaint.

2. Leave to Cobhduet NRCP 56(5) Discovery
Mr. Perera fintler seeks to conduet discovery purstant to NRUP &ﬁ(f} Speeifivally,

Mr. Perera steks to condunt diseovery relevant:to the Western Cabs sumoary jidgrent

motion regarding certification of the class and whether the two-year statute of limitations |

) | that Western Cab argued for should be pquitably tolled .

‘Neveda Rule:of Chvil Procedure 58(F) provides,

Should 1t appear from the affidavits of a party apposing the motion [for summary
judgment] that the party cannot for reusons stated present by sffidavit facts sssential |
o justify the party's opposition; the-oourt may refuse the application for judgment or
wray order a vontinuange ¥o permit affidavits o be obtained or deposhians to be
‘taken or discovery e bé had or may ivakesuch other nytder ag i just,

iz
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- NRCP56(0. I light of the Court’s denfal of Western Cab’s miotlon for suramaty judgnient,
Mr. Perera’s roquest'to conduct NROP 56(0) discovery Is moot: Therefare; Mr., Perera’s
Countermotion is denied,

i Conclusion

The Court finds the Nevada Supreme Cotut’s dedision i Thomas ¥ Nevada Yelldw

P Cab.Corp,, 2530 Nev. Adv. Op. 52, 327 Bad 518, g10-21 (2014), reli’g denied {Sept. 24, .am:@},

diel not introduce a new mile of law and the Minimum Wage Amendment 1o the Nevada

Constitition became effective November 28; 20086, The Court fimther finds that Mr. Perera |

brings his claims under the provisions of the Minimum Wage Amendment and; as such,

Nevada Revised Statute section 11.200, At this point; geonine festes of fact sxist regarding

EI the presence of a legitimuits vlags .{:msgg;ng decestification of the class prior o
13

discavery would be premature, Mo Bersea’s vequest far NROGP 56(6) discovery is therefore
moot, The Uotirt grants M. Perein Teave to amend his Complaint, Therefore, Defendant

‘Western Cab Company’s Motion to Dismiss First Amended Complaint is denled in #ts

entivety, and Plainti#f Laksirl Perera’s Countermotion is granted only s to his request for

leave to amend his complaint.

DATED this 15t day of Juhe, 2015,

,
o

/- r/’{ J‘f%wﬂw

LANDEMARIE BELL

DIRTRICT COURT JUDGR
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Westarn Calr Company
e Waestern Uab Company
%*3‘ Main 8¢

Lag Vepgas, NV 89101

Teb (70238271
HIND }Ef}abf“‘ 21 “

Fownt of Contact Martha Sarver

E ?é:.ian Er‘. ﬁ\iiv ey af Law o

Teldh 702 ~-“"§-\-3~'~<~“~\~
e dls ML R
Faxd; F2-384.6388

COVERAGE:

AL TR Wy e tanss

Subject finn is g looad i’ﬁs.\\i}i b company. The firm ;}*\wm% fooal fransit services via taxical o

cv\z‘-srmaszﬂ The ""‘v was Incorporated i the state of Nevada in September 1850, g 'mz*cm

by the late M, Tobman i 1967 The company swrenily owns asd openties aroung
3 a Hmeo servies s\:ziiﬂ

inclugding

SHme deivers, *%!fe company employs z*g)s:}rmnmt SRR
d Hino drivers, mechanioy, dispalchers, and ¢ sf¥ice staft

- ~

Fhe covporate officers of the firm ave B

3

fon Tobman Martin, Divector; Marylin Tobman Moran,
Direclor; Janie Tobman Mooere, President; and Jean Tobman, Secretsey & Treasurer, Mrs, Joan
To Ez;\m; is vetired and is the mother of Helen, Marilyn, snd Jean,

t‘m 1on 3 }-¢;§ ‘zv oy The General Manegers, Martha Ssvver, and Divector, Helen Tobmm

+

18, Mastin ami \:'is. Sayve raf\.ia }z the Ha) employers {see Exhibits B-1.B8Q),

Hinited hwestizatio

{See Bxhibi (W2)

{artin, handle all the day © day operations of e L. iness, cluding ifvrxmv and firing of st staff
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Western Cab Company 2
ase # 1649631

""" IMPTIONS

13 {01 7) Applicable to: Taxicab drivers are exempt from overtime provision

o

STATUS OF COMPE JANCE

History: 137 SA, Seotion & faxicad sé*w

434 amployees fonnd to be due §2

he minimuam wage.
.L‘?.\h g ‘:2 X

Z

LGBIRGT ¥ Ms, A, BR faitled w offer TMLAL ER ATR and pay lost vag

CConchuded

MODO tnstructions: Las Vegas Disteic Office s the MODO,

Section 6 There were viol

£

tions found under this section, as the finm failed to come nto

tigation, but was 2 time
atfon, from 17U 10 A2

£.2), '§.{§{=liit\i§a§§}*, on February §, 2613, the fim implomented a new policy

Gt ugz § drivers fo pay for thelr own gasoline psed for thelr faxicabs out of pocket. This

smage cansed drivers o .{faii clow the $7.25 minimum wage for alf howrs worked {See Exhibit

wriod it was not included i the previous inv

it actively had the provie

When com p iting their total wages eqrned, the firm counted the amount of tps reported to the
IRS as wages. On March 30, 2011 the IRS enteved into 2 “Tip Rate Determination Agreerent”
’zhiw im; which subjects then i{ reporting & pre ~dai’emﬁnad percmmge of th edz‘wm s wmeler

3 .

as the tpped camings

“

4, This agreements sebjects the Rom 1o
reporting nine ;c eont of the driver’s meter Hom S0 11243 §f,=¢\?i'3 for " .*riicipmsis”’ and

ten pereent for “nomparticl ";amt: “1? et F.xhzi t D-4). The finn relied on this reporting rate to
count as the em pi IYEETS g |

perraits an employer fo take a tip credit




Western Uab Company 3

Case # 1840671

gation for tipped smployess eguad to the difference between he
reqquited orah wage and the mindnney wage, The finn fadled to R the tip oredit requiresents,

I

thus invelidating thetr ability to vake credit for the tips an smployes receives. In veferoncing the

13
Hp oredit reauirenizats of Fact Sheet #18 rev, (372011, the finn fa ad to provide say of the \igs

b

weward s mindaa wage obligati

s

credit information 1o e employees prior to them makiog sse of the Mp eredit, The vielations
found ander this section were found as the Grm filed to have s valid Hp credit agrestuent with

R X 3

the taxical deivers. Additionally, the deivers were not gosvanteed a $2.13 cash wage and were

i
paid solely based off commission, A htal of $877.781. %i-*é was found 1 baek wages due o 384

eroployess. The back wages resuited in an lepal gas deduction and invalid tip aredil that
brought the drivers b*{iw the federal mifnimom wage {.ff-;.

23 per hou,

ei (a;s oad sheet was vsed p oompute e minimun wage due 1o the smpinyees (Exhibit

Sugding coliona: the bi-we ‘{M\ ;:zwg, viod in which mintmum wags violations weve
fou zd( roter drivors are exeny from Seciion 7 of FI ?\' ﬁmr&i’m&, corsyndations romained at
he Mweekly pay period instead of sept vating si“?tst: v work we-ex}

T48 colionn: The Taxlesh Authorlty issved smployes & m fioation number
Enplovee nome gobeni the erapk ,;«ce". m‘sm
%:; A3 ”gsilsﬁ* ,r, the number of sh s‘is§ yihe b kly pay period
i the number of recorded shift ’;r @ wegkd y pay pe wiod
the totl gross amowd of thew b fcr the biweekly pay y *v“us{i
:f:i{.st_a‘a zuiﬁm of tips awtomatically ropocted to the IRS per the TRDA (M or

E
{Ss S HaLes ms’:;w.t; the tolal smount of grogs wages received by the exployer for the biweekiy
;}&rie\i. This amount is the Beal mumber aller he nipch as\? {&i 28 *‘?‘\0" 10 282, 8100
w’§f§ ;a\;\d conmission R pere entage (3% 9?‘ Sirst $1060.0 $, then S0% of any camings

N

iy o 2!‘\*&; %% of {smm after A/AA2)

S}ux ¥ {,{“ sofwrgs the dally pae the & i‘.’\ﬂ\;}ﬁa{; out m;umm and were yot relmibursed
i&iﬁsihbt‘:mi}. The nunber i the average dadly costro refioel the car spent by sach deivers. it is
computed using Exhibit B-1 To axtablish the fsve;less,ﬁ ake the totad gas -spesﬂ {Gag eolums)
divided by the number of shifts column (Shifls colwrm) © develop the dally average pereach

~"‘;‘?w~“ For drivers where the TA# xva3%\\'}{*?1"*&-\31 or the ;wig«.»lm\.w-.;&tse;, srted appoared
0 be fnoowect, an wverage of the other employee’s daily gas averages was «g\pi, and nsed for

o

e
this ¢ nr‘-*mﬁ*sw%mz The average was §34.33 per s,szii
{Fas dedudiion rsf;;s:m;_ the dadly gas column mulitplied by the slifls colomm
Gross efter dedieion ool the gas deduction aohum subiracted from the groes wages
colummn This colunn {iés;ﬁ&w’\‘ the wetual gross i"a.““i\vt‘{i by the employes 55 they had & daily

deduction when paying for thedr taxical’s gas from thelr ewn wages
v

3

ol fuurs sworked colunmy f;‘ize ERRT ,\x average sinft %engt%s {euntinmed by ER and through

e

=m§’.wm\;~s\“~ of 12 bours multiplied by the mumbe i of shifts {shifte columm}
Kegular rate colwnn The "gross after deduction” column divided by the “otal hours worked”

cehuma providiag the hourly regular rate of pay

Led
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! Minimum wage difference colupp the difference between the faderal $7.25 minimum wage and |
{hs, “tv gular mte wiumn . thus {uvme the amount dae that will bring the employee up o :

switch to eight hom xiu\ts around the honday’s A wascst of such mmrma{inn was provided to
the fitm and the response to the letter returned failed to inelnde specifie information that would
have changed the average of 12 houwrs used for the conputations to vepresent the alleged cight
hour shifls during that time period. The back wage computations were not changed and ;emamed
at 12 hour shifts, (See ¥xhibit D7, D-8).

Section 7: There were no vislations fonnd under this section as drivers are exerapt from Section
7 overtime under Section 13 (0X17) of the Fair Labor Standards Act.

Section 1z The firm falled to accurately enforce and maintain an accurate record of hiowrs
worked, The firm has a policy requiring deivers to clock in, but the trip sheets were not reliable
as not all employess accurately use the time clock to cloek in end out on the trip sheet. The trip
sheet i the only location where hours worked are recorded, so their faiture of records being
complete caused the investigator to deem thetr trip sheets for the investigative period naccurate
{(See Exhibits A-0, B-1-94), (See Exhibit D-6 for sample of trip sheets).

Seetion 12 No violations were found under this section, The firm only employs workers above
the age of 18 (Sce Exhibifs B-1-94},

BISPOSITION

A final conference was held at the firnv's attorney’s law office ou April 25, 2013, Present at the
mesting represeniing the finm was Attomgy ' . Jr., Marilyn Moran, Helen Tobman,
Martha Sarver, Wage Hour lavestigator} nd Assistant District Director Richard
Quezada (See Exhibit B0} '

The basis of Enterprise Coverage was discussed with the fivm as their anual doHar volume
exceeds $500,000 annually. The fivm was notified this investigation was Himited to the drivers
only as it appears corpliance has not been achieved regading this group of employeses since the
previoug investigation. The investigative period was notified to be from October 1, 2018 through
December 16, 2012,

The Ty was notified there were no Section 12 child iabor violations found as the firm does not
employ any deivers under the age of 2

The firm was notified the drivers are exempt from the Section 7 overtime requirements of the
Fair Labor Standards Act in Section 13 (b)(13).

The Section 11 recordkeeping requirements were then discussed with the fiom. WH1
notified them their records were found to be inaccurate as they were missing information




Westem Cab Company
Case # §§wi}{>3i

regarding the "‘cir‘»&rk in” or “clock out™ Gme on several of the ivip sheets that were roviewed. Ms.
Sarv A knowledged this is o problem that they continuowsly face as thelr dvivers are iazy and
srmetimes do uot du\ﬁs o, She stated the finn has atternpted o work on ihis issue sinee the
v\w ; investigation and it ocours very ifreguently now, sround 3-4% of the time, WHE
_ Nexpressed the mporiance of o) trip sheste §m§rw- seurite as the fo is unabla o
corvectiy determing the hows worked if they do not have the Gme the m*“smyae. stopped work
and *'nmm d to the shop, Ms. Moz stated that one can ¢ m‘*m by the last i ' '
‘i‘h‘-. amou i Hme it ook the driver to return 1o the shop alter te shifl, ‘? f‘é-.i
y 1 accuraie way 1o determine hours wwkm because they do 8ot Kaow %‘he
cumstances ihm oecurrad after that fest irip {waffie, walling tme st akoe x?zo;t.t ar problems,
ot (} that could canse the driver o wreoed or work loss than the average {2 hour shift, The fios
stated they will comply in the future with such requirements, but expressed the difficuliy of
;mribcimg; such recordkeeping based o the Industey and type of drlvers they have,

» v

.

fth the frm, WHE mformed

The Section § nunimuom wage violations wers (355:;1::\:&-‘53 Y R
fp the syinisum wage of the drivers: the gas

ih{: firm there were two aveas uf concem it
deduction and the fnvalid Hp oredit, ‘@’i—a _‘\;rst discussed the sigdm,:‘ st thal aose from
frgn sequiring the drivers (o pay oul of pocket tor the gas to drive the taxicabs. WHI
P ided Fact Sheet #16 axd referved 1o section Bfm\ of't w;m}cmwd Falr Labor

»’:

S ’ «
Slandards Aot pm stoation, The fiem has & requiverment that drivers ave 10 return thelr velicles w0
the xhw al the end of the *‘éhi;'{ with & full sk of gas. This requivement brings the deivers below

' o

THTIT Wage, \fi wy of the attendees ropresenting the foa vg ¢ sanie notion thal they
were informed they were allowed to do this practiee frowy WH dx :‘:m'e the fiual

conference of the previows cese, UEF 1574184, Ms. Sarver stated at the inftial conference of the
pmﬂ:}ix. CHN J‘EU}’ were informed they would be given a $20.00 per day :ﬁs eredit Foway,
SR wage since ‘i‘s firm padd for fi&e gns of the drivers at the time, She stated WHI

then at the final conference after discussing it with sor disallowed the oredit as
H

h STV 1t W

an employer expense, \4«» Savver § .“li(‘i? she asked WHI hovw they could take credis for
{\a ying for the pagandasked Y ou d be 'zsmwafd ¢ the drivers gsay for thedr own gas,
3 $13

ad YWY 8r Dlony
0 .\- \.\ ; ‘ﬁ‘ B

N

:

W cussed the requiraments of taking o Hp oredit, Wk eferred Mr,
Movan *:M wa iRni ;\;s‘ {5, 2011 that refevences such enforcement, Addittonally, & print oul of
CFRLSR Jact Shoet #18 and Fact Sheot #135a were ;::m\fm,é © 12“& firm’s reprosentatives,
Wi wifony msi the attendess the frm did sot notify thelr smployess they would make

edif, A {iiimn’ﬁi, . ‘.?fsi 1 does pot provide s ¢ “‘“h wage of $2. 1% 0 the
smployees work solely on conmssion plus tips, Such commission i based on

31

iiw formaa me téonca ahove, The firm was also netified the tps hat we recewved by the
x

emsployees are ot reialy \,0 by the emploves as they ave reguired to pay for their ovwn gas out of

3

(¥
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packet. WHIR informed themTNN NN i wass discovered many of the drivers
pay for their gas with the tips they easned Trom that ¢ ay and if they did not make enough tps,
they will gef money out m‘ their pa wmdi hank o ensiwe the fank is Kl wpon retuming
to the shop. Based on the above factors, WHR N informed the firm they could not use the
tip credit provisions for the pevicd of nlvi’su;é,afif\;r therefore must pay the tipped employees
at beast $7.28 per howr fn wERes fmh allow the !‘}‘t‘i‘i emploves to koep all tips recelved, The finy
found many problems with | il nation provided 1o Sem M, Movan sisted during the
previous investigation, WHIR actially peovided them with 2 back wage smount of ardund
&z%si.s{};\ aud that amount did not give the company e sedit for the tips, She stated afler they found -
many nstakes n her computations and the Kot ey were't given oredd L s, the amount
went down to the final back wage amount of $285,000. She stated WH save @ oredit Ror
the tips, so they do nol walerstand why if is not granisd so ;mw{\\,\ Exhibit B-23 Ms. Savver
stated the fiom and alf other fooal taxiesd companies entered Into'an agreement Tip Rate
Determination Agreement with the IRS in 2007 that requizes E.?k. firat o veport an agread
percentage of Hps o the IRS (See Exbibii In4). Ms Sarver stated the Hirm has the drivers sign e
docwment scknowledging participating in such agreement and she does not widerstand why {hat
dosument does aot count for the Depariment of Labor, Additionally, she stated the i percentage
oF B ar K% s repos ted o the RN aod congidered as wages, o she does notu viderstand why
the Depariment of Labor does vof as well, ‘

'%‘E o fions mentioned several other Hems doring the meeting that did not pertain to the t‘rf‘*'eni

investigation, but the previous lnvestigation, My, Moran siated (his frves ‘?sg{:tsm %d("c&i »5 ey
confusion as © why there was @ sexond mwmagaiw:x as they were under :“
came into compliance under the previous mmm cation and were told by W
@ euid 1ot be: g subsequent mvstigal the bm ke wages wee paid. ’\"is Sarver stated
duriag the final sonfrence with WH hey asked what they shondd do sbout fadividuals.
they f ¥t were overpaid by the back wages as they were underperformers. She stated many of the
: ereeideddy and were warkers m ey have had for yeavs, Ms. Sarver stated they asioed
what they shonld do, mentioning firing the employess and she responded i they
are not pertonming, then you should get vid of them.” Ms. Moran also faguirad as to why thay
were not gsmwé ed such publications provided ot the present meeting muriug, 3 the g‘re\'éam
investigation and were uader the assuniption this investigation was 1o “cover up ber mistukes™
Ms. Tobman mentioned she ll as though the Department was usm this Investigation us 4 fost
am! Western Cab was the “guines pig” for the entfee Lus Vep xicab indus By, I hey folt ag
though they bave been mistead and e Depastiment is ;&i{,kmg o i.mm sinee they sve ‘xiummy
“mom and pop” company efl in the taxicab business.

{"',

P

When asked whether they agreed to vome fato compliance regarding paying the minimum wage,
Mr. Moran stated the i’ss‘n‘: needed additional Ume {0 roview the information provided ut the
mesting. He mentoned the firm majf have 1o retain o lbpraliomey and planned to contact:

elected officials to notify them of their concern, WHI ad ADD Quezada agread o
atiow tme for the firm (o review the publications aud miormation provided & the nw\.i.t\g and
nformed the firm to notfy wmn ey wers prepaved to give thelr compliance status and their
plans for coming into sompliance. o

¢
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LEON GREENBERG
Attormey atLaw ,
2965 South Jones Boulavard » Suite B4
Las Vegas, Nevada 89146
(702)383-6085 o
Leon Greenberg " Fax: (702) 385-1827
Member Nevade, Californi -
New Yotk, Pennsylvania and New Jersev Bars
Admitted to the United States District Court-of Colorado
Dana Sniegocki
Meniver Nevada and California Bars

Febroaty 26, 2016
Hermunowsld & McCrea LLC
520 South Fourth. Street - Suite 320
Las Vegas, Nevada 89101

Attertion: Malant L. Kotchika, Esq.
V1A EMAIL AND FIRST CLASS MAIL

Re: Petera v. Western Cab Company
Request for voluntary agreement by your client to
refrain from having taxi driver paid expenses redoce
wags paymienis below the minimum wage rale. '

Dear Ms. Kotchka:

 This office is in receipt of the-defendant’s answer in this case. 1 thank you
for the same.

As vou are-aware, ohe of the outstaniding issues in this litigation is the
alleged “minimum wage violation expenses” paid by the putative class of taxi
driver employses of the defendant. T well understand your pcsf-iﬁon that nosuch .
claims can be stated, as a matter of law, In this case. You are also aware that the
Court has disagreed with that position and expressly ruled that a claim for
minimum wage violations cam be stated by such alleged circumstances,

I am writing to see whether the deferidant will agree to refrain from

Page1.of 2




requiring its taxi drivers pay for expenses. (which 4t the present time [ understand
aré limited to gasoline for taxi cabs) to the extent such expenses reduce those taxi
drivers’ wage, paid by your client, below the minimum hourly wage rate specified
by Nevada's Constitution, To clamfy arid reiteratesl am not caihn;, upon the
defendant to refrain from i 1mposmg all expenses it may require its taxi drivers to
pay, only those expenses that would reduce their hourly wage below the mintmumy
hourly wage rate. '

In the absence of an agreement by the defendant to limit the expenses it
tequires its taxi diivers to pay I intend to seck appropriate injunctive relief from
the Court imposing such a limitation upen the deferidant. I would also seek class
certification for suehinjunctive relief under NRCP Rule 23(b)(2). Lintend to
iictude in that request for injunctive relief the imposition of a suitable regimen o
ensure defendant’s compliance with that injunction, perhaps through the
appomtment of a special master paid for by the defendait.. If 1 dm forced to
procesd in such a fashion 1 will also ask that the Court grant me an award of

attorney’s fees in.connection with my work in securing such an injunction.

While defendant nesd not agree to my reguest, it seems Incurmbent upon me
to. communicate this request to-defendant, and attempt to secure defendant™s. -
voluntary compliance with the same, before: seeking injunctive velief from the
Court. Ttis for that reason I now wiite you to set forth this request

1 trust you will review my foregoing request with your client and advise me,
no later then March 8, 20 16, whether your client will agree tomy request. Inthe
gvent your-client declmeb t0 50 agree I would greatly appreciate beihg advised of
that-fact, 1 also, of eourse, remaitt available to discuss this and would bie pleased
to do s0.

1 remain,

Very truly yours,

(b

Page 2 of 2







fiaLan L. KOTCREA.

HEJM ,"-E.i'\i_f;}_\;"‘.r' S : - aanager/Member
& MoCREA e ek LAY, LM

ATYUBHEYY AT 3 AW F3.684.7445

420 South Fourth Steet
soie 330
Las Veaas, NV 80101 March B, 2016
nmlawliv.ocom

Leon CGreenbery

ircenberg, P.C.
2905 B, Jones Blwd,, Suite F4
Lag Vegas, NV £9146

Re:  Weslamn (ab
Dear My, Greenberg:

This case began on September 23, 2004, wpon the filing of 8 purported clase aetinn
compiaint by o single plaintiff, Laksini Perere, a former employse of Western Cab. By the -
Precember 2, 2015, Third Amtuded Cormplaini, Mr. Perera was joined by twe other former ’
erployess of Western Cab, Trshad Almoed and Michael Sargesnt, in ssserting a demand for clags
relief 1o achieve the following remedies, slf according fo §19 of that pleading!

{1y “ajudgioent... for minimum wages. . to be determingd baged apon
-23%

an acconnting of the hours worked by, and wages actually paid to, the pl atntifh

2 “an award of dasages for the increased, and false, fax Hability the

W

defendant.. . caused the plaintiffs and the class members fo sustain....”

(33 “a suifable injunction and ofher squitable rclief baming {Western
Cab] from continuing 1o viokie Nevada's Constitution and requiting Westem Caly
1o remedy, 8t its expanse, the iy to the olass mombers i has caused by falsely
-~ reporting to the United Sates Internal Revenue Servics and the Social Secwrity
- Adwinistration the income of the class members;” and '

4y “an awsed of attorneys’ feos, Interest and costs, as yrovided for by
Nevada's Constitution and other applicable lows.”

Although the fact that this case has been pendiog shice Septomber 2014 sl that multiple -
cases conceming the interpretation and constitutionality of the Minimum Wage Amendment are
now pending before the Nevada Suprame Coust, with some hearings 3ot for as soon as April 2016,
you have now proposed by your February 26, 2016, fetter that Westem Cals immediatety sdpulate
1o relief that hag not even bees pled or demanded by your most recent fling. ‘

ARDENT ADVODCACY. BERIOUS COMMITMENT.
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Leon Gresubery
March 8, 2016
Page2

Moreover, you do not uven citc what pravision(s) of the Nevada Constitation, the Nevada
Revised Stamites, {he Novada Administeative Code, or any other law, regulation or cuse snmx.:ri.s
your new demand, which is not even part of your latest ploading, the n.\;’mi‘imwwl\ck Thivd Amended |
Complaint, Ttis cleamdy weasonable to expest a defendant o atipulate 10 relief not even & pant of
the pending pleading bronght solely by foraer, tot current, Western Cab employr:ﬂg.. Beazer
Hames Holding Corp. v, District Court, 128 Mev, Adv. Up. 66, 281 P.3d 128, 133 (2012), thus ‘
explains as lo representative actions under NRCP 2%

Under Nevada law, an sction voust be commenced by the real party in
frievest ~ ‘one who possesses the vight to eaforce the elaim and has 2 sipnifieant
interest in the litigation.” Szillogyi v Teste, 99 Nev, 834, 838, 673 P2d 495, 498
(1983); 522 NRCF 17(a). Due to this Hmitation, a pawty generally has standing to
assort ondy iy ovwa rights @l carnot ralse the clains of @ third party not before
the court. See Deal, 04 Nev, af 304, 579 2.2d uf 777 see alsa Warthv. Seldin, «"22
15,8, 490, 499, 5 $.CL 2197, 45 L. ¥id.2d 343 (1973).... {Evphasis added ]

. N R - . ‘ . r AN ANETY e
See also, id, » n, 4, guoting Wal-Mart Stores, Inc. v, Dides, 564 115, at 338 (2011}, and
explaining:

Under NRCE 23(0)(3), the class action plaintilf must, prove “thal the
quesiions of law or Fact conmmon 1o the members of the clnss predominels over axy
questions affecting only individua) members, and that 6 vlrss action s Jthe) sxfpw-im‘
{method of adjudicating the case],’ Individualized claims for monelary relief aw
subject o this subseclion.

Drkes ttself beging with the admouition that elays actions ase the rare axveption to the
general rule that cases wust be conducted on behalf of named partios and that in order to justifya
departure from the general nude, “a class reprosentative must be part of the class and “possess the
gamne intereat and suffor the same injury” as the olass members.” KL, 564 U8, at 2550, citing
Califem v. Yamasaki, 442 U8, 682, 700-702 (1979), and Kast Tex. Moiar Freight Svstem, feo
Rodriguez, 431 U.S. 395 (1977}, :

Dukes then notes that white Pederal Rule 23(b) allows class certification in g wider sel ol
circamastances, i nonetheless requires “grester procedural proteciions.” Jd ot 2538-59, explaining
e 23(0)'s tnapplicability to the circumstances raised by your letter:




PRGN SRRATRCE QMM IIIINNT,

 Penmitthig the combination ot indbvidaalizedand classwide. rétief iy {i}}fﬁ}
elass is dlso inconsistent with the structurs of Rule 23¢h), Classes sertified under
(L)1) andk (B(2) share the most paditions] jostifisations for Slass eatment—that
r\dmdu;u (‘.ujiﬂ?lb;ﬁl{?ﬂﬁ wevald be dinpossible or viaworleable, vy in a(i:)gi) elagy or
that the relief songhi pmst perforce. affoet the entir class st ange, 2% in & (B)2).
glass: For that reason fhose are @lsy mandaiory classes: The Rule 5*i\svulz. i
oppertiraty Tor (b1} m’-ibﬁ(& } olngs menrhers to-optout, and docgnot even oblige
the Disfuiot Conid to affoed. hentotice of the action. Rutle 236X3), by contiEst, s
an ‘advestaresome fnmovation’ of (e 1966 muendrents, | fmmcd for siivations

‘i whith *elass-sotion Treatment I8 ned ay-cloatly mik’-:i o’ JT allows olags
wification b & mveh wider seto smstenves but thh <rfeatu' pmcﬁ*dmai
pmrc ctions, Hty only prerequisiies ave. that ‘thequestions of Jaw or fact ¢ HIGROK &
clsss meribers prodoninaig diver any questions affectiig only mdx»im;m Theabals,
and that a elass action ie supsritr to other avaflable methods for furly and
»f’i;:*zmﬁy mijm{im‘rmg, {te chntroversy. Ruls 23¢0)3) And unlike (B)1} and
: h\,{ﬂ ei‘w *s ue%: mzmdamw elase members e catited 0
' 3 i 1’1’;}1_1:.;%&2;&9;, *and 1o withdraw

f;om th;. uia-vs tlhmr «:;ptmzs *éc\e B ;h_f 23\{5;‘ ).

(st,tz ﬂmt ifn‘x:im':x, wis think it clear that individk zhze{l wnietary claims
3%, The-procedural protestions. sfiending the ({3
pm:fm“«un'mm* tzupc,rx ¢, mandatory potice, and the vght to opt gut--ars infesh
from (b2} not- becxuse iy Rule- congiders: them - nanecessacy, bod be ecating: 1t
sonsiders thent nnneceasary 1o @ (BH2) olass, When 2 olass segks dn Indivisible
finretion beoefitiing all ity mpmbiors ab onct, théve-ds 46 wdson o undestakis
g:awwpvum ingquiry Tnte whether class lssues predominate ot whether elags action
3 3 saperior i?*@ihﬂd of adjndicating the d%_s'mre, i*wd ummmw ;‘mx.l .mpmm 1“\‘* amf
aaif. vident. Fut with respect o each clag
money, it is no1 se--which is provisely why 3ER
findings about predomivaee and siperiosity m&m’» aﬁm ng the clus s*m ¥,
(bY2) does nut require Hhyt class members by given notiee and optaut ngh,&
pmmmb& begust i i i iy ob Wivngly) thel nutive bas do pmpast:
vehen the class 13 mandators; and m.xr dqmwz*g pw;ﬁc of fheir yight, to sug n this
tanmet complizs Wit the Boe Process Clawse, 1 the cotikt of & clags setion
predanibanily formor v-fhmm:es we huve Beld ihat absenes of notive angd opteout
violates.due process. § X fﬁim Powrolpm' Co, v, Shutls AT2US, 797, §12, 108
$.0% 2965, RO L Fd.ad wa‘i {198%), While we Raye never held that to b s whers

%;. -isn'n
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the monstary claims do not predominate, the serfows possibility that it may he so
provides an additional renson not o read Rule 23(b)(2) to include the monelary
cisims here, [Emphasis suppled.] ’

Next, acoording o your feiter, should Westorn Cab have the temerity to relise fo consent
mmediately (your Febsary 26 lotter domands tesponse by March 8, the 7" working day) {o sueh
extraorcinary vehief which is not even part of the pleadings, you state that you will seek
“appropriste injunetive relief From the Court posing such # limitation”™ on Western Cab, seek
elass certification for such relief and reguest implementation of a “suitable regimen” over Western
Caly's business, such as the “appointment of a speoial master paid for by” Western Cab. In other
wogds, withouteven pleading » claim for the extraordinary class injungtive yelief deisnded, you
propase 1o seek the Court’s appoiniment of a “master” to pversee Western Cab’s business based
on a claim far relisf you did not plead on behalf of class members you have not identified - albof -
it in disvegard of fimdamersal due progess,

Your February 26 requeat dots not comport with the most slemental roquirements of due
srocess or with NRCP 23 or $3(b3. In fact, Rule §3 acknowledges the Nevada cowts’ wse of
sprcinl masters, but according o subsection (1) of the Rule, only as “the exception and not the
rule, and in actions to be tied by a jury, as you demand in this case, “only when the kssues arg
complicated...” and not $o enforce sorme final disposition of slaims never brought or Htigated.

The Nevads Suprame Court is cutrently considering the fssue “thal fuel zosts need not be
aedtzctﬁd from non-tipped wages prior to determining minimum wage.” Westom Cab does not
believe there ave any expenses that would reduce #is drivers’ hourdy wage below the minhurm
howrly wage vate, Western Cub does not consent to your Febroaty 26, 2016, vequest,

Sincerely,
S fAl
. .
. e e
m“QM*» N

Madani L. Kotchka

MK vy
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DECL

LEON GREENBERG, ESQ., NSB 8094
DANA SNTE(}O(.T.KI, ESQ., NSB 1171_5
Leon Greenberg Professional Corporation
2965 South Jones Blvd- Suiie B4

f.as Vegas, Nevada §9146

Tel (702) 383-6085

Fax {702) 385-1827

leongreenber g(a%oggmimglgw‘com
danal@overtimelaw.com -

Attorneys for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

LAKSIRI PERERA, Individually and ong Case No.: A-14-707425-C
behalf of others similarly situated, .

o Dept: V
Plaintit, DECLARATION OF LAKSIRI
Vs, ‘ PERERA ,
WESTERN CAB COMPANY,
Defendant.

Laksiri Perera hereby affirms and declares under penalty of perjury the
following: | ‘

1. T am the named plaintiff in this lawsuit seeking unpaid minimum wages from
the defendant. | |

2. I was emploved by defendant, Western Cab Company, as a taxi cab driver
from January 2010 until October 2012,

3. Taxicab drivers did not receive an 4hour1y wage” from defendant at any_thnf:
during the years ] was employed. My method of compensation as a taxicab driver for
defendant consisted of a 50% “split” of the fares I collected edch day. Often, that 50%

comimnission split would result in my receiving less than the required minimum wage of' |

1
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$8.25 per hour for each hour ] worked. During my entire period of employment,

defendant never furnished me with any written document stating I was entitled to any -
Nevada mandated minimum hourly wage for my work for defendant. Nordid
defendant ever orally advise me that I was entitled to any Nevada mandated minimum
hourly wage.

4, Defendant offered its taxicab driver employees health benefits, but su_chif" 1

health benefits were not “qualified” health benefits under the Nevada Constitution.

Defendant required drivers to wait a minimum of one year after they became empioyed
to become eligible to receive health insurance benefits. After one year, defendant
would provide such health imsurancé benefits for free to its taxi drivers. However,
defendant did not extend such free coverage to the family members of its taxi drivers,
Tknow this is true because after I became eligible for health insurance coverage after -
one year of employment, I inquired with defendant’s general manager, Martha, about
obtaining coverage for myself and my wife and children. Martha told me that while -
the health coverage for myself was free, if | wanted to also include my wife and two Bt
children in my plan, I would have to pay $460.00 per month, Because I could not
afford such a great expense each month, I was forced to forego obtainingihealm
insurance coverage for my family. | |

5. Myself and all of defendant’s taxicab drivers were required 1o \:;101'1( al12 B
shift. I typically worked six (6) days per week every week. Although each shift Was
scheduled for 12 hours, often my shifts exceeded 12 hours in length., This was t)ecaﬁs'e ”
at the end of the shift when drivers were required to report back to deféndém"s o
premises, it could often take 15 minutes or more to return our taxicabs, as &éfeﬁdant’s
procedure required the drivers to line their cabs up inside defendant’s yard, and a
mechanic would check each individual taxicab to see whether our gasoline tanks were
full. If a taxicab was found to not have a full tank of gasoline, the mechanic would fill
the tank to capacity using defendant’s gasoline. At that point, tﬁe next taxicab in line

would be checked by the mechanic,
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6. Throughout the entirety of my 12 hour shift, I was never allowed to be “off
duty” and was instead required to work a continuous shift. By that I mean, I remained
“on call” throughout the entirety of my shift and remained eligible to pick up a fare
should one be assigred to me. The only regular break time I had throughout my 12
hour shift was two 10 minute breaks per day during which I would leave my cab to use |
the restroom at a store or gas station and pick up fast food or food from a convenience
store. I always ate my food in my cab while waiting for a fare, and I did not turn off
my radio (which dispatch used to get a hold of taxicab driv ers) at any time, There
were many occasions during which I was sitting in my cab eating my food when I was
required to stop eating and pick up a fare that was assigned to me by dispatch.

7. Prior to January 2012, the gasoline used to operate all of defendant’s taxicabs
was provided by defendant. Drivers were not required to pay for gasoline. Beginning
in January 2012, defendant changed its policy and mandated that taxicab drivers
purchase and pay for gasoline at outside gas stations. Since defendant started
mandating drivers to pay for their own gasoline, I recorded the cost of such gasoline
on the trip sheets that I was required 1o fill out and utilize daily. Those trip sheets
contain an accurate statement of the total cost of gasoline I was required to pay outof
my own poc;ket each shift I drove since January 2012. In the event that myself or-
another driver did nof bring the taxicab back to defendant’s facility with a fulf tank of
gas, the drivers were required to pay defendant to fill up the gas tank on the
defendant’s property. Irecall one occasion during which my cab broke down during
my shift. It was towed back to defendant’s property. Because the cab had to be towed,
I could not fill up the gas tank prior to the cab returning to defbndant’s property. The
next day when I reported for my shift, I was approached by one of defendant’s
supervisors, Tammy, who told me I owed defendant $22.00 for 6 gallons of gasoline
which had 1o be put into my cab upon its return to defendant’s property from the prior
shift. 1 paid that $22.00 to Tammy, and requested & receipt from her. She gave me a

post-it note, which is included as Exhibit “A” hereto, which confirmed my payment to

3
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her for the gasoline used to fill up the gasoline tank of my broken dﬁwn cab.

I have read the foregoing and affirm under penalty of perjury that the same is

frue and cotract,

42//7/:’ 4 o /”//a /ﬂf

Lakgiﬁ Perera "Date 7
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DECL

LEON GREENBERG, ESQ., NSB 8094
DANA SNIEGOCKI, ESQ., NSB 11715
_eon Greenberg Professiongl Corporation
2965 South Jones Blvd- Suite 4

Las Vegas, Nevada 89146

Tel (702) 383-6085

Fax (707) 385-1827 =
leongreenberg@overtimelaw.com
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Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA
LAKSIR] PERERA, Individually and on © Case No.: A-14-707425-C
behalf of others simmilarly sitnated, : . K
: Dept.: V. * ;
Plaintiff, e
DECLARATION OF IRSHAD

VS, ' AHMED R
WESTERN CAB COMPANY, |

Defendant. )

Irshad Ahmed hereby affirms and declares under penalty of perjury the
following: | ‘ N ‘

1. T am a former taxicab driver for the defendant, Western Cab Company. Iam
offering this declaration in support of the plaintiff’s motion to amend the complaim to
add me as a named plaintiff and to explain the nature of my work for the defhndant. -

2. 1 was employed by Western Cab Company for more than-one year, until
approximately July of 2013 when my employment ended. '.

3. Taxicab drivers did not receive an “hourly wage” from defendant at any time.
during the time 1 was employed. My method of compensation as a taxicab driver for

defendant consisted of a 50% “split” of the fares I collected cach day, minus-certain

i
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deductions known as “trip charges.” Ofien, that commission split would result in-my
receiving less than the required minimum wage of $8.25 per hour for each hour I
worked. During my entire period of employment, defendant never fumishéd'me with
any written document stating I was entitled to any Nevada mandated minimum hourly
wage for my work for defendant. Nor did defendant ever orally advise me that [ was
entitled to any Nevada mandated minimum hourly wage. |

4. Myself and all of defendant’s taxicab drivers were required to work a 12
shift. During most of my employment with defendant, I was required to work (7) days
per week. Towards the end of my employment, ] would sometimes only work (6) dayé
per week., | |

5. Throughout the entirety of ty 12 hour shift, [ was never allowed to be “off
duty” and was instead required to work a continuous shift. By that | mean, [ remained
“on call” throughout the entirety of my shift and remained eligible o pick up a fare
should one be assigned to me. The only regular “break time” I had throughout my 12
hour shift was for a few minutes to use the restroom or to pick up fast food. Ialways
ate my food in my cab while waiting for a fare, and 1 did not turn off my radio {»vhich |
dispatch used to get a hold of taxicab drivers) at any time. There were many occasions
during which I was sitting in my cab eating my food when I was required to stop
eating and pick up a fare that was assigned to me by dispatch.

6. During the entire time I was employed by the defendant, defendant mandated
that all taxicab drivers purchase and pay for gasoline from their own personal funds
for use in the taxicab. At no point did Western Cab Company pay for the gasoline, or
reimburse taxicab drivers for the cost of gasoline. All drivers were required to retum
the taxicabs back to defendant’s yard with a full tank of gas that was purchased from
the taxicab drivers’ own personal funds.

7. Tunderstand that this case was conunenced by the plaintiff as a class action
for the purpose of collecting unpaid minimum wages owed to all of the taxicab drivers

employed by the defendant who did not receive at least the constitutionally required

2
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minimum wage for each hour they worked. I understand that if this case is certified as
a class action, and I am appointed as a representative plaintiff for the class, I will have
a responsibility to take action in this case that is in the best interest of all the class
members, meaning all of the taxicab drivers who are part of the clags. I cannot act
only in what I believe is my best interest. I understand that respoﬁéibiiity and am

comfortable performing that duty.

- I have read the foregoing and affirm under penalty of péxjury that the same is
true and correct.
., /i
/ - /
’ iz{
" oo fr s~
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DECL

LEON GREENBERG, ESQ., NSB 8094
DANA SNIEGOCK], ESQ., NSB 11715
Leon Greenberg Professional Corporation
2965 South Jones Blvd- Suite E4

Las Vegas, Nevada 89146

Tel (702) 383-6085

Fax (702) 385-1827
leongreenberg@overtimslaw.com
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Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

LAKSIRI PERERA, Individually and on Case No.: A-14-707425-C
behalf of others similarly situated, Deot.: V -
ept.:

Plaintiff, .
DECLARATION OF
Vs, MICHAEL SARGEANT
WESTERN CAB COMPANY,
Defendant. §
Michael Sargeant, hereby affirms and declares under penalty of perjury.‘ the
following: |

1. Yam a former taxicab driver for the defendant, Western Cab Company. Iam
offering this declaration in support of the plaintiff’s motion to amend the complaint to
add me as a named plaintiff and to explain the nature of my work for the defendant,

2. 1 was employed by Western Cab Company for approximately 3 or 4 months,
uniil approximately June 2014 when my employment ended.

3. Taxicab drivers did not receive an “hourly wage” from defendant at any time
during the time | was employed. My method of compensation as a taxicab driver for

defendant consisted of a 50% “split” of the fares I collected each day, minus certain

1
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deductions known as “trip charges.” Often, that commission split wouid result i_’rimy
receiving less than the required minimum wage of $8.25 per hour for each’h'ouri .
worked. During my entire period of employment, defendant never furnished:me with
any written document stating I was entitled to any Nevada mandated minimum hourly |
wage for my work for defendant. Nor did defendant ever orally advise e that 1 was
entitled to any Nevada mandated minimum hourly wage. | - e

4. Myself and all of defendant’s taxicab drivers were required toworkal2 |
shift, During most of my employment with defendant, I was typically required to work
6 days per week all though some weeks I worked fewer days per week _

5. During the entire time I was employed by the defendant, defendant mandan,d
that all taxicab drivers purchase and pay for gasoline from thejr own personal funds
for use in the taxicab, At no point did Western Cab Company pay for the gasoline, or
reimburse taxicab drivers for the cost of gasoline. All drivers were required to return
the taxicabs back to defendant’s yard with a full tank of gas that was purchased fro'm‘ ,
the taxicab drivers’ own personal funds. T would estimate that during a typical shift, -
the cost of gasoline I paid from my own personal funds Wé.s anywhere from $28.00 to
$35.00 for each shift T worked. | e

6. Throughout the entirety of my 12 hour shift, I was never alipWéc-lr to be “off
duty” and was instead required to work a com.inuoué shift. By that{ méan,rl remained
‘on call” throughout the entirety of my shift and remained eligible to pick up a fare
should one be assigned to me. The only regular “break time™ I had throughout my 12
hour shift was for a few minutes to use the restroom or to pick up fast food. 1 é]ways
ate fny food in my cab while waiting for a fare, and 1 did not turn off my radio (which
dispatch used to get a hold of taxicab drivers) at any time.

7. While Western Cab gave me a paystub that included a statement of the hours
I worked, I believe that statement of hours worked may not be accurate. 1 believe that
statement of hours worked may not include time 1 was working that Western Cab

treated as non-working break time. I also believe that Western Cab may have failed to
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credit to me as “working time” the “show up” time I spent on same days. “Show up™ ]
time would occur when I was required to “show up” to possibly work at 2:00 pmbut |
there was no taxi available for me to drive. T was required to wait until 4:00 pam, and -
then was sent away for the day without driving a taxi or earning any coﬁnnissions:;‘ I
believe defendant Western Cab may not have recorded these 2 hour periods as
“working time” on my paychecks. | _ “ -

8. T understand that this case was commenced by the plaintiff as a class action
for the purpose of collecting unpaid minimum wages owed to all of the taxicab drivers
emplbyed by the defendant who did not receive at least the constitutionally required N
minimum wage for each hour they worked. I understand that if this case is certified as “
a class action, and I am appointed as g representative plaintiff for the class, I will have
a respénsibility to take action in this case that is in the best iﬁterest of all the'class
members, meaning all of the taxicab drivers who are part of the class. 1 understand

that as a class representative I cannot act just in my own interests. I understand that

responsibility and am comfortable performing that duty.

I have read the foregoing and affirm under penalty of perjury that the same-is

true and correct,

Toif-2015
"~ Date
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LEON GREENBERG, ESQ., NSB 8094
DANA SNIEGOCKT, ESQ., NSB 11715
Leon Greenberg Prof’essxong.[ Corporation
2965 South Jones Blvd- Suite E3

Las Ve%as Nevada 89146

Tel (703) 383-6085

Fax (702) 385-1827

3_0..r.l.gr,je;..e.._n_.b..e..: (@overtimelaw.com
apal@overtimeiaw.com

Attorneys for Plaintiff
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DISTRICT COURT
CLARK COUNTY, NEVADA

LAKSIRI PERERA, IRSHAIDD AHMED, Case No.: A-14-707425-C
and MICHAEL SARGEANT, | |
Individually and on behalf of others i Dept.: VI

similarly situated, . e
DECLARATION OF
Plaintiff, PLAINTIFFS’ COUNSEL, -
: LEON GREENBERG, ESQ.
V8,

WESTERN CAB COMPANY,
Defendant,

Leon Greenberg, an attorney duly licensed to practice law in the State of | 7
Nevada, hereby affirms, under the penalty of perjury, that:

1. Tam one of the attoreys representing the plainiiff in this matter. lam
requesting that I, along with my co-counsel, Dana Sniegocki, Esq., be appointed
class counsel for the plaintiff class in this matter. T am familiar with the plaintiffs’
claimns in this case, those claims involving a failure by the plaintiffs and the plaintiff |
class members to receive the minimum wage for each hour they worked as required |
by Article 15, Section 16 of the Nevada Constitution. [ am confident that I can
adequately and properly represent the plaintiffs and the plaintiff class in this
litigation and am thus requesting appointment as plaintiffs” class counsel in this
case along with my co-counsel, Dana Sniegocki. |
2. Thave extensive experience in class actions and wage and hour

litigation and am qualified to be appointed class counsel in this case. Iam a magna
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cum lande graduate of New York Law School and graduated in 1992, I was ﬁrst
ad,mitted to practice law in 1993, [am a member of the Bars of theS“tatés of New
York, New Jersey, Nevada, California and Pennsylvania. [ have substantial
experience in litigating class actions, in particular wage and hour class action
claims, and have been appointed class counsel in a significant number of Titigations
in various jurisdictions. These cases include Flores v. Vassallo, Docket 01 Civ.
9225 (JSM), United States District Court, Southern District of New York; Menjivar
v. Sharin West et ol., Index # 101424/96, Supreme Court of the State of New York,
County of New York; Rivera v. Kedmi, Index # 14172/99, Supreme Court of the
State of New York, County of Kings; Burke v. Chiusano, Docket 01 Civ. 3509 |
(K'W), United States District Court, Southern District of New York; Kalvin'v.
Santorelli, Docket 01 Civ, 5356 (VM), United States District Court, Southern -
District of New York. In all of the foregoing matters I was appqinted sole counsei
for the respective plaintiff classes. All of these litigations involved unpaid wage
claims. 1 was also appointed class counsel in Maraffa v. NCS Inc., Bighth Judicial
District Court, State of Nevada, Case No, A504053 (2005), Dept. Ill, IT'was
appointed sole plaintiffs’ class counsel in that case for a class of plaintiffs seeking -
damages for improper wage garnishments, [ was also appoinied class co-counsel in
the following cases: Klemme v. Shaw, Docket CV-$-05-1263 (PMP-LRL), United
States District Court, District of Nevada, in that case representing a class of persons
making claims for unpaid health fund benefits under ERISA; Williams v. Trendwest,
Docket CV-8-05-0605 (RCI/LRL); Westerfield v. Fairfield Resorts, Docket CV-5-
05-1264 JCM/PALY; Leber v. Starpoint, Docket CV-8-09-01101 (RLH/PAL); and
Brunton v. Berkeley Group, Docket CV-8-08-1752 (PMP/PAL), United States
District Court, District of Nevada, on behalf of classes of salespersons denied
overtimne wages, minimum wages, and commissions; dllerton v. Sprint Nextel,
Docket CV- wS~09~}325 (RLH/GWTF), United States District Court, District of

Nevada, on behalf of classes of telephone call center workers denied overtime

D
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wages and other wages; Jankowski v. Castle Construction, Docket CV~01~164,
United States District Court, Eastern District of New York, on behalf of a class of
construction workers denied overtime wages; Levinson v. Primedia, Docket 02 Civ.
2222 (DAB), United States District Court, Southern District of New York, on behalf
of a class of Interet website guides for unpaid commissions due under contract;
Hallissey v. America Online, Docket $9-CV-03785 (KTD), United States District
Coutt, Southern District of New York, on behalf of a class of Internet “volunteers™
for unpaid minimum wages; and Elfiott v. Leatherstocking Corporation, 3:10-cv-
00934-MAD-DEP, Northern District of New York, on behalf of a class of |
hospitality and banquet workers for improperly withheld “service charges” and
unpaid overtime wages; Phelps v. MC Communications, Inc., Eighth Judiciai
District Court, A-11-634965-C and Kiser v. Pride Cammunicaﬁom, Ine., United -
States District Court, District of Nevada, 2:11-CV-00165 on behalf of two separate’

classes of cable, phone, and internet installation technicians for unpaid overtime

wages; Socarras v. Tormar Cleaning Services Nevada, Inc., Bighth J udicial District

Court, A-13-675189 on behalf of a class of janitorial workers for unpaid overtime
wages; Girgis v. Wolfgang Puck Catering and Events LLC, Eighth Judicial District
Court, A-13-674853 on behalf of a group of restaurant servers for unpaid minimum
wages and overtime wages; Gemma v. Boyd Gaming Corporation, Bighth Judicial -
District Court, A-14-703790-C on behalf of a class of casino workers for unpaid
minimum wages under the Nevada Constitution; and most recently in Thomas v.
Nevada Yellow Cab Corp. et al., Eighth Judicial District Court, A-12-661726 and
Murray v. 4 Cab Taxi Service LLC, Eighth Judicial District Court, A-12-669926 on
behalf of taxicab drivers asserting claims for unpaid minimum wages under
Nevada’s Constitution.

3. 1am also requesting that my co-counsel, Dana Sniegocki, be
appointed with me as co-class counsel. Dana Sniegocki is a cum laude graduate, |

has been licensed to practice law for over six years, is admitted to the State Bats of

-3-




Nevada and California, has been an associate attorney at my office for more than
five years, and has experience in litigating class action cases, specifically wage and |
hour class action litigations. To date, Dana Sni.egockiv has been appointed-ce»class
counsel in the following cases: Phelps v. MC Communications, Inc., Eighth Judicial
Distriet Court, A-11-634965-C and Kiser v. Pride Communications, Inc., United
States District Court, District of Nevada, 2:11-CV-00165 on behalf of two se;iératé' |
classes of cable, phone, and internet installation technicians for unpaid overtime
wages; Socarras v. Tormar Cleaning Services Nevada, Ine., Eighth Judicial District
Court, A-13-675189 on behalf of a class of j an.itoriaiworkers for unpaid ove_rtime
wages; Girgis v. Wolfgang Puck Catering and Events LLC, Eighth Judicial District
Court, A-13-674853 on behalf of a group of restaurant servers for unpaid minfmum -
wages and overtime wages; Gemma v. Boyd Gaming Corporation, Eighth J udicial
District Court, A-14-703790-C on behalf of a class of casino workers fﬁr uﬁpaid )
mi mmum wages under the Nevada Constitution; and most recently in Thomas v.
Nevada Yellow Cab Corp. et al., Bighth Judicial District Court; A-12- 661726 and
Murray v. A Cab Taxi Service LLC, Eighth Judicial District Court, A~12e66992(3 on
behalf of taxicab drivers asserting claims for unpaid minimum wages undex |
Nevada’s Constitution.

4. 1am aware of my duty as counsel fo adequately represent the interests
of the class members in this case. I believe that myself, and my co-counsel, Dana

Sniegocki, are competent o do o,

Affirmed this 28" day of March, 20 6. .
"\\
\/"‘ //
| - Leon Gleenberg,/,
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Case File #; 1574184

Western Cab Company
801 . Mait Street

Las Vegas NV 89101
Tel#: (702) 382-7100

EINg: 20-8981212
Representative:

Miran Law Fiemn, LLC
John T, Maranm,gn, Aftorney af Law

COVERAGE

Nainre of Business & Section 3((1) emsployer: ‘The subject of this invegtigation is a cab company: The :
‘vompairy has been i business sinne the 1950%. M Tobman (fiow deceased) puschased the company ;31
1967, The company hecame incorporated in the State of Nevadain. September 1950 a8 Western f;ab




Western Cab Company Cagae iD; 1574184

The corporate officers are: Helen Tobman Martin, Director; Marylin Tobman Moran, Director; Janie
Tobman Moore, President; and Jean Tobman, Sccretary & Treasurer. :
Mrs. Jean Tobman is retired and mother of Helen, Marylin and Jean,

The General Manager Martha Sarver and Director Helen Tobman Martin handle all the day to day
operations of the business; they hire and fire the staff; therefore they're both the 3(d) Employer (sce
Exhibit Tab C-1).

Individual Coverage: The cab drivers do have individual coverage since they receive (ACdlt card
- payments from the customers,

SRy 2008,

RO

fnbu Tab C-10).

203(s\}g(§*}:§1)1i

The subject compa
'Hl 1..009 and “ T

sy

Period of Investigation; January 1, 2009 thru September 30, 2010

MODO Office: LVDO is MODG office.

EXEMPTIONS

213{a)}(1) applicable to:
(1) Helen Tobman Martin, Director
541.160 Exemption. '
Mamtgcs busmcsa. hmi: & ﬁrcs staff, and does the employee scheduling
Wﬁ‘ mam%%ﬁﬁ ;»}.‘-x‘-‘ié;‘i‘»s
(2) Martha Sarver, General Manager
54} 100 Exemption
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Wester Cab Campany Case [0 1574184

\hnaoes business, hires & hres staff, and does the business aceounting
B "’%
SRt

{3) ‘d’xry}m ﬁ)bm:m Fioran, Divectoy
541,160 Exemption
Helps manage the business, has aufhority to hire & fire stafl, and assist both Martha &
Helesn,

;.rm

thce stalt only ok, YKy mermnu.,"*

a W " nﬂ“ﬁ” .i:?atn\\w»
NSRRI

*R&xm@-{&%

R AV S

213{b}(1) applicable to: All niechanics-servicing the taxivabs are exetupt fiom overtine pmvmons “The
prechanicy dities affect the safety of operations of motor vehicles 1wy rangpotiation-on pub 11:: highways.

213{b)(17) appitcable to: Taxicab drivers are'exempt from overtime provisions.

No other exemptions were spplicable,

%mm‘ BRR

% FMI}A' violatons weze fmmd andd Jost wa
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Western Cals Campany Case 1D; 1574184

paid by Western Cab.
There wefe two ather cases found from inore than 10 years ago:
1) EMLA case #1249824 from 9/26/02 thra 11/7/02 with-no monetary findings; :
2) FLSA case #1046854 from. 7/1/98 thry 771700 with Wesfern Limousine Service withi 39 BE's due
$24 603.54. :

3 SRR %mmmﬁ“ﬁ“g"”"@%&&i'
m}%w St 3%“ S
as not paying the required mininnnn wage rate for all hours work A
o cotimission and empliver wan not verifying the commiission easned by dzwers when divided by the

mumber of hours worked in the week was atleast the miniomm wage xaie or higher,

Sectmn 2{}6. The review ot ihe company 5 paymil recorﬁs cmﬁumd em;ﬁover Was. 510t paying mmmum

Comptitstions; All éarings {cominissions & fips) were divided by the average dunber of hours 'worked
{60 per week), and if the iate was below the nunimmm wage rate, e difference was cemputeci as back
‘wages due empioyeef; However, credif was given for bomses euployees réceived af the end of the vear.
All employees received bonuses according to the employnient period with company. The first vear of
employment employees received $50, second 5100, thind $300 and up fo & max of 3504 :
Note that the boruses were also pro-rated fo only‘count the porfion dug for the member of weeks back-
wages were compuied. Example: ¢mployee receives: $500 bonug: fm %h:., year agd, thers were 10 weeks
‘back wages wete computed; therefore 500 would be divided by 265 » ngmé&y - and

then multiplied by 10 (nwmaber of weeks} and, thatls the pmﬁcn of the bonus subtracted trom the back:
wages eomputed to give employer oiedif for the bonus:

Sectipn 211 Record Keeping violations were found siuce employer failed to keep and maiitany scourate
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record of the employees work hmirs vﬁ\im
total of 60 hours per week, ﬁg@%

all cab dm ors work a 12 hoxjé shift, 5 days per weck for a
% SRR SEERY: SRR ‘-::‘-mﬁ &'P-m

Section 212: No record of child labor violations were found, employer stated during initial conference
that they did not hire minors under the age of 18, Minots cannot opérate a taxicab, and the insurance will
not insure a taxicab driven by a minor. ' o

Civil Money Penalty Assessments: No CMPs recommended, as prior cases found occurred 10 years
ago. Emplover has agreed to comply and pay back wages,

PISPOSITION

A final conference was held on Nov, 15, 2011 with Owners, Helen Tobman Martin and Marylin Tobman
SR "ﬁ dWIﬁ SN
Moran; General Manager Martha Sarver, Attorney John T, Moran, WHIS st ssiinas, an ‘§5§§§2
ﬁ@i&i b The conference was held at employers' establishment. A
When employer was asked why mininmum wage violations occurred, their response was they were not
checking the employees were making atleast the minimurm wage rate by dividing their weekly earnings by
the hours waorked. Since my initial conference appointment they have started dwokmg for minimum

wage.

I discussed the sections of Fair Labor Standards Act that were reviewed in the course of the investigation:
Sections 206, 207, 211, 212 & 213). 1 explained in full details each section of the FLSA reviewed.

I also explained in full detail the minimum wage viclations found under sections 206, and record keeping
violations found under Section 211. I then asked how they would come nto comphiance and correct the
problems that lead up to the violations to avoid future violations. The employers Martha Sarver and Helen.
Tobman explained they have added an area in the tip sheets the drivers fill out daily where they must
document the hours worked in the day, from start to end of shift. They are also verifying drivers' are’
documenting the work hours that they don't forget to compk:tc, this new setion of the trip sheet. They are .
also closely tracking the work hours, adding them up weekly, and making sure the dnvcn has edrned
minimum wage rate or higher.

They are also implementing a program to monitor closely the non-productive drivers for poteimal lay-offif
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they do not make minimum wage or higher. They are also working on implementing a change for the -
drivers to pay for a percentage of the gas, but have not yet decided what percent the drivers WLH pay. All :
these changes they stated will help eliminate potential future violations.

Once compliance was discussed and agreed upon, 1 let them know the amount of the back wages found
due for the number of employees. The back wages found were $402,897.55 for 391 employees, Attomney
John Moran asked if they could have a few days to look over the Summary of Unpaid Wages, and discuss,
how back wages would be paid and from where. 1 agreed and we planned to meet back on Wi ednesday _
November 30, 2011 at 9:00am to sign WH-56 Summary of Unpaid Wages. :

On December 1, 2011 1 received a call from General Manager Martha Sarver explaining to me that the

“wages” I had counted from the payroll records did not inctude the tips. I explained that the payroll -

records has the commission earned and the tips right below and underneath both is a total column for both
and that is the amount that was counted as the employees' total wages. She pointed out to me that the two

cotumns were not added to reflect the tatal underneath them. So I palled up one of the payroll ta verify

and indeed she was comvect. The total amount was the same as the commission amount therefore not
adding in the tips the employee had declared. T explained to her I would need a week or two to add up the
payroll records and make the necessary changes on the back wage compulations. I also explmned 1ha{‘

although some employees may drop off the back wages computed, others may be added that had notbeen -~ -

on the summary of unpaid wages before. She stated she understood. After I the added the payroll records
and made the changes to the back wage computations, the results were: $285,229. 89 due 431 employees.
On Tuesday, December 13, 2011 I dropped off the new computations sheets and Summary of Unpaid
Wages (WH-56) to Martha Sarver, General Manager at employers' establishment. She explained the
owners Helen Tobman and Marylin Tobman as well as Attorney John Moran were all on vacation and
would not return until after Christmas. 1 told her I needed to have the Summary of Unpaid Wages back
and signed before the end of the year, She agreed to have it to me by W\,dnesday, December 285,

On December 28% the Summary of Unpaid Wages (WH-56) was delivered to the office by courier. The
owner Helen Tobman has agreed to pay the back wages to employees by Jan. 31, 21012, see-signed
Summary of Unpaid Wages in case fils. The Receipt of Unpaid Wages (WH-58) for all 431 employees
were printed and delivered to employers' establishment on Diee. 29th to be included in the envelope w:thﬂ
checks.

V’Page 6
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No further aclion ismecessary,

Recommendation: Tf i3 recomiended that this case be closed administrafively upon teceipt of back _
wages paidto emplovees,

Publications: The ‘employer \eds provided with an FS#44 and Handy Refeience Guide to the FLSA
inclnded with the appointment lefter. Af initial conference, Owner, Helen Tobman Martin was provided.
with the following publications: 1261 & 1312.

Dute:

Page 7







]

P

o e

-

_—
>

18
19
20

[ i
[\ ] [y

o
[N

2
3

RECD & v LR
BISAUS e PHIR: B0
SUTAN BERRIWE TH

BYm»nﬁwﬁiﬁégﬁh::_ g

THE FIRST JUDICTAL IISTRICT COU RT
IN AND FOR CARSON CITY, NEVADA

COLY €. HANCOCK, an Individual and
resident of Nevada, CASENG.: 14 0C 00080 1B
DEPT.RO: 1

Maintiff,

Vs,

THE STATE OF NEVADA ex rel, THR
OFFICE QF THR \E VADA LABOR
COMMISSIONER; THE OFFICE OF THE
NEVADA LA RC‘R COM; \’II%SIHN}* R; and
SHANNON CHAMBERS, Nevada Labor
Coramiasioner, in her official capacity,

Defendants.

DRECISTON AND ORDER, COMPRISING F"II\BIVGS OF FACT
AND CONCLUSIONS OF 1AW

On April 30, 2015, Plaingil Cody €. Hancack (*Plaintiif), pussnant to NR.S. 233B.110,
filed a complaint for declaratory reficf rpainst Defendants the State of Nevada ex rel. Office of the
Nevada Labor Commissioner, the Office Of The Nevada Labor Commissioner, aud Shamnon |
Chambers, in her official capactly a3 the Nevada Labor Commissioner (collectively, *Defendants”
seching fo  duvalidate two  administrative  regulationsMN.ALC, 608.100(1) and NAC

G608, 104(2)~purpotting 1o implement article XV, secion 16 of the Nevada Constitution (the

Y If any finding herein 48 in truth & conciusion of Jaw, or if auy cong Tusion. stated ig in buth a

fincding of fact, it shall be deemed so.
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socking to invalidwte iwo  administraiive  regulations—N.AC. 608.100(1} md WAL,
G08.104{2y—purporting o implement article XV, section 18 of the Nevada Constitution (the
“Minimum Wage Amendment™ or the “Amendment™. Plaintil also sought fo enjoin the
Defendants from enforcing the challenged regulations.

O or sbout June 25, 2014, Defendants filed a motion to dismiss. Afler & brief stay of
procesdings for the parties to consider resolution through & remewed rulemeking }}Yﬁ&ﬁ
Defendants’ motion to disimiss was withdrawn by  stipalation of the parties, enfered
March 30, 2013, in which the partivs also agresd to pexmis Plaintiff to amend the complaint, and (o
seek 10 resolve this action by respsctive motions for summmary judgment. The parties agreed that ne
discovery was necessary in this case, and that the determinative issues were matters of law,

On or ahout Rme 11, 2018, Defondants filed their Motion for Summaryiudg sert on
Plaimiffs slaims for declaratory welief. On or about fune 12, 2015, Plaintifl Hled his Motion for
Sunupary Judgment on Plaintif®s claims for declaratory relief. Subsequently, sach pacty responded
in opposition to the other parties’ mwotion, and replisd in support of their own, Plajutiff had
previcusly asked the Nevada Labor Comunissioner to pass wpon the validity of the challenged
reguilations, and the Court finds that all prerequisites under N.R.S. 233B.110 have been satisfied
sufficient for the Cowrt 1o enter ovders resolving this matter.

The Cowrt, having considered the ;}%aadingé angd being fally advized, now finds and orders
ag folfows:

As an initial matter, summary judgment undsr N.R.C.P. 56(0) is “appropriate and shalk be
rendered forthwith when the pleadings and other evidence on file demonstrate that no gerwine ke |
as to any material frel {romaine] and that the moving party s entitled to.a fudgment as o matier of
taw. Wood v, Sufeway, 121 Nev, 724, 729, 121 P3d 1026, 1629 (2005) {iuternal quotations
omitted). Further, in dceidﬁ}g a challenge to administralive regulations pursuemt. m NRE.
2338110, “[tlhe court shall declare the [ehalenged] regulation invalid if it finds that &t vigtaes
constitutional or staluiory provizions of excseds the statutory authority of the agency.” N,P‘.“S.
2238110, The burden is apon Plaintiff to demonstrate that the challenged regplations violate the

Mintmon Wage Amendment.
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The Mipizum Wage Amendment was enacted by a vote of the people by ballot initiative at |

the 2006 General Blection, and beears ¢ffective on Novembex 28, 2006, 1t is ¢ remedial act, and

will be liberally construed to ensure the intended benefit for the intended beneficiavies. See, g
Wazhoe Medd, Cer., Inc. v. Reliance ins. Co., 112 Nev. 494, 496, 915 P.2d 288, 289 (1996); see also

, 336 P22 951, 934 2014).

Lerry v, Sapphive Gentlemen's Chdb, __ Nev,

Here, in order 1o determing whether the challenged regnlations condliet with o violate the
Minimum Wage ﬁmé&ldmem; the Court will first determine the meaning of the pertinent fextoal
portions of the Am&m}nmnt, Courts veview an sdministrative agencey’s interpretation 6‘:3‘ a statugs of
constifutional provision de nove, and may do so with no deference 1o the agency’s interpretations.
United Siates v. State Englreer, 117 Nev, $85, 589, 27 P.3d 51, §3 2001} {"An adminisuative
agency’s interpretavion of a regulation or statote does not control if an alternate reading is
compelled by the plain Janguage of the provision”™); Bacher v State Engineer, 122 Nev. 111,
1118, 146 P.3d 793, 798 (2006) (“The distict court may decide purely legal questions without
defersnce 1o an agirey’s defermination.™).

The Mintmom Wage Amendment raised the mivdmunn howdy wage i Nevada, but alse
established o two-tier wage aystem by which an employer may pay emplovess, ourrently, $8.25 per
houe, of pay down 6 $7.25 pev how if the emplover provides c;u.alifyi;xé%ma}&h fssupanee benefits,
tor the employes and all of his or her dependents, at & certain capped prenium cost to employee.

Section A of the Minivum. Wage Amendiment provides: |

A. Fach smployer shall pay a wage o ench employes of ot less then the howdy
rates set forth fn this section. The rate shall be fve dollars and fifteen cents (38.15)
per hour worked, if the einployer provides health benefits as described heredn, or siX
dobiars and ffteer cents ($6.13) per howr ¥ the employer does not provide sach
benefits. Offering health benefits within the meaning of this seotion shall consist of
making heelth inparance available to the employee for the employee and the
smploves’s dependents at a total cost in the employee for promivms of not more
than 10 percent of the exoplovee’s gross faxable meome from the employer. These
ratesof wages shall be adjusted by the amount of fncreases in the fedoral minimam
wage over $3,13 per honr, or, if greater, by the cumulative increase in the cost of
itving. The cost of ving increase shall be measured by the poroentage increase as of
Decomber 31 in any year over the level as of December 31, 2004 of the Conzurer
Price Index (All Urban Consomers, (LS. City Aversge) as published by the Burean
of Labor Statistics, LS, Department of Labor or the successor index or feders]
ageney. No CPFI adjusient for any one-year pexiod nay be greater than 3%. The
Gavernor or the State agency desighated by the Governor shall publish a bolletin by
April 1 of each year announving the adjusted rafes, whish shall take clfect the

3
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following Faly 1, Such builetin will be made available to all emplovers and 1o any
other person who has filed with the Governor or the designated sgeney a request o
receive such notice but lack of netice shall not excuss noncomplizyee with this
section. Au eynployer shall provide written nefification of the rate adjustmends to
cach of its semplovees and waks the necessary payroll adjustmenis by July 1

following the publivation of the bulletin. Tips or gratnities recaived by empioyees

shall nat be credited as being any part of or offset apainst the wage rates vequied by -
* this section.

Nev, Comt. art. XV, § 16(A),

1

N.ALC, 608.104(2) states, in pertinent part:

2. As nsed in this section, “gross taxable income of the employee attributable to the
emplover” mesus the amount specitied on the Form W.2 issued by the employer 10
the employes and includes, without Bmitation, tips, bonuses or ether compensation
as requared for purposes of federal individual income ax. o

N.AC608.100(1) states, in pertibent part:

1. Hxcept as otherwise provided in subsections 2 and 3, the misimum wage for an
employes in fhe State of Nevada is the same whether the employee is a full-ime;
permanent, part-time, probationary or temporary employee, and: R
(&) I an employes is offered qualified health insursnce, Is §5.15 pur:
hour; ot O
{b) I an emplovee is not offered qualificd health inswrance, is $6.15 per
howr,

MNAC, 808.104(0) Is Invalid

Péaibntiﬁ" condends that NAC. 608.104(2) unlawiully permits ﬁmpwy&fs {o figure in tips and
gratuities finnished by eustomers and the genersl public when establishing the maxinmm aﬂawab;ﬁ '
premitun cost to-the employee of qualifving healih imsurance. He argues &‘?g‘-t “10% of the |
enploves's gross taxable Income from the enployer™ can ondy mean cona;mismié.r.& and wages paid
by the employer 1o the employee, and excludes tips earned hy the employee. - | »

Defendants argue that ke term *gross taxsble income” divected J,e Labot Commissioner to
interpeet the eotire srovision as meaning al income derived from working for the empleyer,
whether as direct wages or 83 Hps and gratuities, because Nevada has no stale icone 1ax and state
lavw contuins no definition of “gross taxable incowe.” Thensfore, the State arghes, @sart &dwﬁ
tax law is appropriate, and because tips mud gratuities carned by the em;ﬂo;_ﬁ:cs wngti-tu:ﬁt, for him or |
her, gross taxable jncome upon which federsl taxes must be paid, in that regard, Defendants

. <y TSV TC TR ROV . RTIEE N
contend that N.A,C, 608.104(2)s definition of “income aifributable. to the wumplayer” hest
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implements the laugnage of the Amendment,

The Cowrt fnds the toxt of the Minimem Wage Amendment which N.AC. 60R.104(%)
purports to implement-~*10% of the employes’s gross taxable income from the ampioyer”m-‘-‘-ia b
unambiguous, As the Coast reads the plaia language of the constitutional provision, i indicates fuat

i3
i

the tevem “10% of the employee’s grose taxabl income” i timited fo such income that comes “from
the erployer,” as appossd o gross taxable fncome that emanates from any other source, including
from tips and gratuities providad by an enployer’s pustomers. “[TThe language of 2 siatute should
be given its plain meaning nnless deing 3o viclates the spieit of the act ... [thus] when a statute is
clear on ¥s face, o cowrt may not go beyond the language of the statute in detenmining the
legislature's intent.” Undversity and Commenity Coliege System of Nevade v, Nevadons for Smod
Goverantens, 120 Nev. 712,731, 100 P.3d 179, 193 (2004),

Thore are no particular difficulties fn detennining au employee’s grose taxable income that
comes from the smployer, us this figure must be reported to the United Stafes Internal Revenie
Service as part of the employee’s tax information, fncluding on his or her anausl W-2 form, slong
with the employee’s Income from Gps and gratuities, The Court further presumes that c:n::}:)}hy%fs
ave aware of, or can eastly compute, how much they pay out of their business vevenue io each
employee, this being a major portion of the business’s expenses for which records ave sursly
maintained by the employsr. |

The Cowrt does note thet N.A L, 608.104(2) s welusion of “bonuses c)i other compensation” |
presents no constitutional problem under the Amendnent, as {ong as the Income in qmzis:i Oft CoInEes
“from the employer.”

The Court understands Defendanty” interpeetation of this partion of the Amendment, ansl in
sapport of the administrative regulation purporting to implament and exdoree it i enmphasize the |
phrase “pross tarable ncome” i isolation, at the expense of a full reading ghving meaning 1o ihe
qualifying term “from the smployer.” Ag Defendants pote in thelr briefing, “(ijn exponnding -2
constitational  provision, such constraetions should be employed ag will prevent auy clause,

semtencs or word From being superfinous, void or insignifioanl” Youngs v. Hall, 9 Nev, 212

(1874). To anive at Defendants® profesred interpretation of ihe Amendment, however, the Cowt

3
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would have o Hest find the provision ambiguous, and then sngage o an act of inarpretation 1
order to agree that the phrase “gross taxable income” modifies the terny “frowm the cxmployer,” rathe
than the other way around. In that fonmulation, “gross id\ai‘n, income from the mmplover” I“V
rendered as “gross taxable ncome earned bat for employment by the employer,” ov, “gross’ umb
neone eamed as a result of having worked for the employer,” and “from the eniployer™ 1s rendered
more o less ifmigniﬁcan.t te the provision, This is, indeed, what NAC. §08.104(2) gﬁe.z.npts i
inclicate when it designates “gross tagable income atitibmtable to the emplayar” as the measure of
the Xrnmdment s ten-percent employes premium cost cap caloulation. The Court disujraes, and
stead finds the constitutiovad language plain on ity face,

Rut even if the Couwrt were to find the pertinent portion of the Amerdment to be ambiguous,
its context, reason, and poblic policy would still support the conclusion that tips utml gratuitios

shionld not be included in the ealewlation of allowalle snployee premivm costs when su employe

i seeks 1o qualify to pay below the upper-ticr minimum howly wage, The deafters ol the Amendment

expressly exchuded tips and gratnitles from the calevlation of the mintrrom howrly wage ("Tips or

gatuities teceived by cmployees shall not be credited as being any part of or offset agaimst the

wage rates required by this section,”), and gave no other indivation that tips and gratnities showd

be allowed as a form of credit against the cost of the health insurance benefits the Minkmuo Wage |

Amendment was designed to encourage employers o provide employees in exchange ff}? the
privilege of paying a lower howdly wage rate. Further, as Plaimiff polnts out, the effect of
pertmitting inclusion of tips and gratulties is w0 intease, in some cases previpitous Ay, the costof
health Insurance benefits to employees, u reswlt that i not supported by the policy aud fanction of
the Amendment genersily,

Defendants arpue that permitting tips and gratities in the premium caloulations for Upped
employees climinates an advantage for those employess that non-tipped employees do not snioy. It
is not shictly within the provines of the Nevada Labor Cr.)mmi&girmer, however, o make suck
policy chaices in piacfv: of the Legislatare, or the people acting- in their legislative capacity. Her
charge 15 1o enforce an il implernent the labor taws of tus Stale as written. WRS. 607.160(1) In

anty event, and apart from the Amendoent’s express teatment of the iswe, evida has prohibited

&
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adeunistrative regulation, See NRS, 608.160.

The Couwt finds that NAC, 608.104(2), insofar as it permits employers to include tips and
gratuities fornished by the customers of the employer in the caleulation of income against which in
measured the Minhmum Wage Amendment’s ten percent income ¢ap on allowable health insuranse
premium costs, violates the Nevada Constitution and therefore exceceds the Nevada Labor
Commissioner’s autbority to promulgate adminjstative reguiations. The Court determines the
regulation in question to be invalid, and will further enjoin Defendants Som enforsing NAC,
608, 104(2) for the reasons stated herein, ’

N AL 608, 100(1) Ta Invalid

Plaintiff argues that, in order to qualify for the privilege of paying less than the uppersiier

hourly mininmn wage, an employer must actaalty provide qualifylng bealth inmwancs, vather thau

i merely offer it. Fle contends that, read as a whole and giving all parts of the Amendment meaning

and function, the basic scheme of the provisior is to propose for both employers and enployees a

o

set of choices, & bargain: an eraplover can pay down to $7.25 per hour, currently, but the employee

o

must receive something in return, qualified heaith insurance. A mexe offer of health fnsuranse—
which the emplovee has not played a role in selecting and may not meet the needs of an employes
and hix or her family for any number of ressons—-permits the employer to roceive e benefit of the
Minbmum Wage Amendment, but can [cave the employee with less pay and no insurance p}'ovﬁdeé
hy the employer.

fn sapport of this interpretation, Plaintiff suggests that “provide™ and Yoffering,” as used in |

the Amendment, are nof synonyms, but rather that the basie command of the constiinhonsd
i ndment, YRoRyms,

provision (in order to pay [oss then the upper-tier wage level) is to provide health benefits, and that |-

the suceceding sentence that beging with the fevn “offeriug” only dimaﬁes certain xéquimmems of
the benefits that must be offered as & siep in their provision 1o smployess paid al the lower wage
raie

Deferdlants argue that “provide” and “offering” are synonymous, and that an eraployer nged
ouly make available qualified health inswrance In order ¥ pay below the nppet-tier wage level,
whethsr the employee accepts thy beneflt or not. Defendants argue that the wags, by tha

“3
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Amepdment’s deafters, of “offering” and “making svailable™ in the semence succeeding those
emploving “provide™ modifies and defines “provide™ i mean merely ""'xf)f‘ﬁ:l'ing“ of health
insurance,

A furdser argument by Defondants is that the benefit of the bavpain Inbevent nﬂ‘u
Amiendment is the offer ftself, having employer-selected health surance made available {o the
employes, and that inferpreting the Amendment o requive that employses accept the benedit in
order for an employer {6 pay below the npper-tier mininnen wage denies the valne of the Minimem
Wage Amendment 10 the employer, They deny that “provide” 1y the conumand, or mandate, of the
Minimurn Wage Amendrnent whers qualification for paying the lssser wage amount is am'gz;ernéé,.

The Court finds that the Minimum Wage Amendment requpes thal smployses zac‘\:ﬁa}iy
receive qealified heslth insurance in ovder for the employer o pay, currently, dowen 1o §7.25 per.
hour {o those employees. Otherwiss, the purposes and benefits of the Amendment are thwarted, avd
temployees (the obvious beneficlaries of the Amendment) whe reject insurance p_ieins offeret by
their soaployer would receive neither the low-uost health inserance envisioned by the Mininmm
Wage Amendment, nor the raise in wages its passaged proised, $7.23 per hour already being the
federal minimum wage rate that every amplover in Nevada wmust pay their employees anyway. The
amendment language doos pot support s lnterpretation. _

The Court agrees with Pluintiffs argument that “provide” and “offefﬁhg” are not
synonymmous, and that the drafters inchudad hoth terms, intentionally, to signify different concepts.
“IWihers the documant has vsed one term in one place, and a materially different term in another,
the presutnption is that the different tarm denntes a difforent idea Awtonin Scalia and Bryan A
Garner, Reading Law: The Interpretavion of Legal Texts, 170 (2012). 1t is slso imstructive that the
drafters used “provide,” a verh, and Yoffering,” a gerond, ostensibly to make a distinction between
their functions as parts of speech within the text of the Amendm. The Amendmém» easily could
have stated that “[the rate shail be X dollars per howr worked, i the smployer offers health
henefits as described herein, or X dollars per hour if the employer does not ofer such benefits.” i
did not 50 state. Insiead, ii:i'eqr,rms:d {hat the smplover “wovide” qualified health inswance if it

wished to take advartage of the lowsr wage rate. The Courl agress with Plaintity, farihenuvore, that
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the averall definitionsl weight of the verl phrass “t provide™ lends credence to s juterprotation
that it means to Tarnish, or to supply, rathier than merely to make available, espocially when the
overall context and schenwe of the Minkmum Waw Amendment & taken into consideration.

The distinetion the parties here straw betwoen “provide” and “offering” Is e small matter,
Allowing employers merely to offer health insurance plans rather than provide, fornish, and supply
then, aitery significantly the fanction of this remedial wﬂsﬁmﬁmai pﬁvisian. The fundametal
operation of the Minimum Wage Amendmsnt, fairly construed, demands thatempioyses not be feft
with none of the benefits of its ensctmeont, whether they be the Mghe wage rate or the promised
low-cost health insurance f themselves and their families.

Rocause LA C. 608.160(1) impeamissibly allows employers only to offer health insurance

benefits, but does not ke into zceount whether thy employee accepts those bensiils whin

determining how and when the employer may pay below the vpper-tier minirvom wage tate, it

violatzs the Nevada Constitution and therefore exoeeds fhe Nevada Labor Commissioner’s

anthotity to promulgate adwinistrative regulations. The ot delermines the rmgﬁa{m i1 question
to be invalid, and will further epjoin Defendants fom enforeing NLAC, 6()8‘1{34-{'2) for the reasons

stated berein. : .

I IS HERERY ORDERED, therofore, and for good cavse sppesying, that Plaintiff's -
Motion for Suramary Judgment s GRANTED and the Dofendant’s Motion for Sﬁmmaxx
Indgment is DENIELL

FE IS FORTHER ORDERED that NAL. 608.104(2) is declared invalid and of no effect,
for the reasons stated hc—*:,rvein;. , |

IT I8 FURTHER QRDERED thet N.A.C. 608.100(1) i devlared invalid and of no effect,

for the reasons stuled berein,

.
~.
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¥T IS FURTHER ORDERED that Defendants are enjoined from snforcing the Lﬁ&*lﬂ"if’f‘d

regulations.

. &Y R s e
{118 SO ORDERED this_Jh _ day of (hapeaad, 2015,

A
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Submitizd by:

WOLE, BIFKIN, SHAPIRO,
SCHULMAN & RABKIN, LLP
DOM SPRINOMEYER, B é:f’ 3,
Nevada State Bar No. 1021
BRADLEY SCHRAGER, BESQ.
Nevada State Bar No. 10217

1556 E. Russell Road, Second Floor
Lag Vegas, Nevada §9120
Attorneys fm' Plaintiffs

il Bradley S, Sehrager
Bradiey S. Schrager, Esq.
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DISTRICT COURT
CLARK COUNTY, STATE OF NEVADA
Case Wooy A-12-861726-C
Pept: XXV
Order Graygting Plaipiify’ Motion -

o Cerbify Class Action Passwant
Hy NROF Wi )

CHRIST OPH?}‘." CRAIG, hndividually
apd oy }lmmﬁ F of pthers um;imv
sifisated

Plaintffs,

V8.

e Smge s s i e s oot P ere

R CAR CORPORATION, ami

‘w‘\w_/‘-w/

Defondants.

Plaintiffs fled their Motion o Certify Class Action Putsuant to NRCP 23(0)(3)

TonJune 10, 7015, Dieféndants’ Responss in Opposition to plalnt i mation was filed

22 ['on Jung 26, 2015, Plaintiffis thereafter filed their Reply to-defendanis’ Response in.
23 § Opposition to plaintifiy’ notionion July 7, 2015, This matter, having come before the
24 {Court for hearing on July ‘}?1',- 2015 and October 27, 2015, with ‘appﬁamme.s 'b_}f. Leon

25 | Giresnberg, Fag. on behalf of all plaintiffs, and Tamer B. Botros, Bsd, on behalf of all -

I defendants, and following the arguments of such counisel, wad aftef dug 'ea}t;sidearﬁtitm
§ of the parties’ respective briefy, and all pleadings and papers ot file hergln, and good

I sause appearing, thevefore

Wy b
[xhs (285
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THE COURT FINDS:

 Upon review of the papers and pleadings on file in this matter, and the

evidentiary record currently before the Cowrt, the Court holds that plaintifhs have

Aoy

adequately established that the prerequisites of Nev. R, Civ, B, 23(1)(3) are met to
cortify the requested olass seeking datnages under Article 15 Section 16 of the Nevada
Constitution (the "Mindmum Wage Amendment”) and grants the mation, - The Court

I makes o determinations of the merits. of the cleims asseried nor whether any

mindmun wages are actually owed to any class membets as such issues are not

properly considsred on & motion for class certification. In compliance with whet the |
| Court believes is required, or at least direted by the Nevada Supreme Court as |

1 | desicable, the Court also makes certain findings supporting its decision fo grant class
, | certification under NRCP Rule 33, See, Beazer Homes Holding Corp, v. Eighth
| Judiciat Dist. Court, 291 P34 128, 136 (2012) (Bn Banc) (Granting wiit petition,

| finging distiict court erred in falling 1o conduct an NRCF. Rule 23 analysis, aod

holtding it "[uilimately, upon a motion {o proceed as a class action, the district court |

1 must “thoroughly analyze NRCP 23 requirements and document ifs findings.™ Clting, |

DR Hortonv. Eighth.Judicial Dise. Coure ("First Light 11", 215 P.3d 697, 704 (Nev,
Sug, €t 2009). |

As on initial matter, the natuse of the claims mide in this cas areof the sottfor |

30 | which class dotion treatment would, at least presurinpiively, likely be available if nat

| sensible. A détermination of whether an employee is owed unpatd minimum howdy

I wages requives that three things be determined: the hours worked, the wages paid, and

| the applicable hourly minirum wags. Ohoe those three things are known the minimum: |

wages owed, if may, are ot subject to diminution by the employes's contributary

5 4 negligence, any state of mind of the parties, or anything else of an individual nature

|| that has been identified to the Court. Making thost same thive deterniinations,
| ivolving what dy essentially a comimont foraula, fora laige group ol persons, is very

I likely to tnvolve s efficient process and vommon guestions. . The minimum hourly
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wage rate Is set ot a very modest level, meanjag the ameunts of unpaid minimum
wages likely to be owed to any putative chiss memberare golng to presumptively be

fairly small, an-additional cireumstance that would tend to weigh in favor of class

certifivation,

Tn respect to granting the motion and the record presented i this case, the

| Cowt finds it persuasive that a prite United Staes Departnent of Labor z:e:yi.éw of
;‘dﬁ:&mémtﬁ* records, applying 4 uniform methodology, concluded that over 600 current
‘or former taxioab drivers were owed varying amounts of unpaid mininum wages
totaling tnexvess of $300,000 under the federal Fair Labor Standards Act (the

MFLSA™ forthe two vear petiod consisting of the calendar years 2010 and 2011,

' While that fiding does not tesolve the meritsof fhe plaintiffs' claims; since it does not

dgtablishi that any clags members ave actually owad additidnal minimum wagss aader

I the Minimuim Wage Awicudment, it does, in the Court's view, cleady preseiit at least
Jtwo common guestions warranfing ¢lass certification if the methodology nsed to veach

Hthase conclusions is Iater found to be correct

The Birst such question would be whether the class members are owed additional |.

minimum wages, beyond that conchuded by the United States Department of Labor, by

virtue of the Misimurn Wags Amendraent imposing an howly mininum wage rate that
14 $1.00 an hoor higher tha the h‘cmriis*r_;‘fizinfznmn:z;‘*;.%'agﬁbz-mcm?mdby the FLSA for
etiployees whe do ot receive "qualifying health insirance. The Court conchudes

| that resolving such "gqualifying health insurance” question involves issues common to

all of the class members and defendants have notpratfered any mesninghul evidence

tending to contradiet sueh conclusion, The second steh question would be whether

the-class members ate owed additional minimum wages, beyond that voneluded by the

;1 allowing st employer & "tip Sredit" towards ity miiicnim wage requirgments,
; § something that the FLSA does grant to employers in respect to is minimum wage

{requivements. The United States Department of Labor is indicated in thatagency's

3
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report as having reduced its caloulation of defendants’ FLSA minimuom wage
deficiency by crediting as tips towards that deficiency 9% of the customer fares
collected by the class members. The Court concludes that resolving whether
additione} amounts of minimum wages sre owed o the class members under the
ii?sfﬁninmm Wage Amen;:'l}mxzt_, beyond the amounts conchuded by the United States
Department of Labor, because of such agency’s use of a "tip credit,” involves lssues
comimon 1o all of the class members and defendants have not proffered any meaningful
evidence tending to contradict such conclusion,

~ The Court makes 0o ﬁnding; that the foregoing two identified common questions
sre the only common questions present in this cage that warrant class certification.
Such two identified issues are sufficient for class certification ax the commonahity
prezequisite of NRCP Rule 23(a) is satisfied when a "gngle common cguast‘imi of law
or fuet" is idemtified, Shuette v.Beazer Homes Holdings Corp., 121 Nev. 837, $48
(20033 '

Tire Court also finds that the other requirernents for class certification under

NRCP Rule 23(h)(3) are adequately satisfied upon the record presented. Nusmerosity

is established as the United States Department of Labor investipation identifted over

£00 potential class members who may have claimg for minimmom wages under the
Minimum Wage Amendment. “[A] putative class of forty or more gemaraﬁywiil be
found numerous.” Shuette, 122 Nev, at 847, Similarly, adequacy of representation
and typicality seem appropriately satisfied upon the record presented, it being
undisputed that the two named plaintiffs are or have boen taxi deivers empléjyed by the
defendants and their counsel being experienced in the handling of class actions. The
Court also believes the superiority of a class resolution of these claims is established
by their preswmptively small individual amounts, the practical difficulties that the class
members would encounter in attempting to litigate such olaims individuaily and oblain -
individual counsel, the status of many class members as current employees of

defendants who may be loath 1o pursue such claims out of fear of retaliation, and the

P




1

¥

desirability of centralizing the reselution of the common- questions prese ted by the

Fover 600 clogs members o a single proceeding:

Defendants have not proffered evidence or arguments convineing the Courtthat

it should doubt the securacy of the foregoing findings. The Court is also mindful that
Shuette supports the premise that is better for the Court toy initially graut class
certification, i appropriaty, and "reevaluate the certification ip light of any problems.

, f{i’aah-e}g;waf;yf}st« discovery or later in the proceedings.” Shuette 124 P3d at 544,

1 Therefore

ITE HEREBY ORDERED: :
Plaiotiffs Motion tv Certify Class Action Pursuant 1o NRCP 23003} is

TOGRANTED. The class shall censist of the class claimg of all persons empioyved by

defendants as taxi deivers in the State of Nevada at anviime froo July 1, 2007 theough

Qctober 27, 2015, except such pirsons whe file with the Courta writtsn statemient of

thetr election to sxclude themaeelves froin the oldss as prsvided helow. The class

alais are gl claims for damages that e class members possess against the

defsndants under the Minirawm Wage Amendment axising from unpaid mintium
Wwages that are awed to the class menibiexs for work they performed fot the defendants

from. July 1, 2007 through October 27, 2018 . Leon Greenberg und Dana Sniegpekiof

HFoemaed plain s Christopher Thomas and Christapher Cralg are appointedias class

tepresentatives, The Court will allow discovery peftsining to the class members and

i the clasy clatms.

ITis FURTHER ORDERED:

(13 Defendants’ counsel are to produce to plaintiffs counsel, within 10 days

of the servies of Wotice of Entry of this Order, the names and last known addresses of

all persons eniployed 15 taxicab drivers by the defendants irrthe State ul Wevada fiom

|| July 1, 2007 through Optober 27, 2015;




o (2) Plaintiffy' counssl, upon recelpt of the names aud addresses deseribed in

2 1 (1) above, shall have 40 days thereafter (and £ such 40th day is o Saturday, Sunday ov
3 { holiday the first following business. day) to madl g Notice of {?llﬂss.Adﬁcm in theform.

4 Janmexed: hereto as Exhibi " ’&“ 1 such persons o notify them of the certification of

this case as a class'action pursuant t6 Nev. R, Civ. P, 23(b)(3) sl shall pfemg;tiy file

24

6 | with the Court & suitable declaration confirming that stich mailing has been _;ﬁerﬁ}iimeﬁg

ka {3)  The class memberk avesnjoined from the date of entey of this Onder, until
& | or unless a ficther Order i issued by this Court, from prosecuting v compromising |
5 | any of the class claims except as part of this action and onfy as pursuant to such Order; |
1o Jand _ |

1 | 4y Class me’;m’bm‘sf seeking exclusion from the class must file g written

12 Fstatement with the Court setting forth thetr nanie, address, and glection to be exclitded
13 | frorn the <lass, no later than 45 days aftes the mailing 67 1he Notice of Class Action:as
14 | prévided for in (2), above.
15 1T 1SS0 03;1}?;‘%1);. : /i
18 Dated ﬁuisqﬂz’ ﬁ day

. s8rael
C nt ?udgn
_ .‘_S_ti'imiz'iﬁted:.
19 By
20 ! : : :

» Laon f.mmzbm gﬁ LI
31 Diing Sniegocks, By,

- LEON OGREENBERG PROF. CORP.

97 2965 8. Jones Blvd., &ﬁt, a3
Las Vegas, NV 4
2 Attorneys for Pl aumfm

54 § Approved as to fornand contenty
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ORDR

LEON GREEN SL f&g 3@ ESQ: N CLERK OF THE COURT

Nevada Bar No,

DANA SNIEGOC K, i‘\f(}

Nevads Bar No.o 11718

Leon (fraenhers.? Professiondl Corporation
- 2063 Kouth Jones Boulevard - Suite E-3.
Las Vegan, Nevads 89146

0% 3836085

702) 385-183H fax}
reonpresnberp@overtimelaw . com
danalzoverimelnw. L0
ARG mmevs f‘«}r’ Planiiffs

DISTRICT COURT
CLARK COUNTY, NEVADA

MICHAERL MURRAY and : L Case Nos A-1246699826-C
MICHARL RENO, individually and. o
an behalf of all othlers similagly ~ ODEPT X

situated,
Plaintifts,
Vs,

ACAB TAXESERVICELLC, X
CAB, LLC, and CREIGHTON I

Defendants.

Order Goranting Pimniiﬁ‘t’s Maotion to Cortity Class Adtion Tt’a pauantio “‘QR{ P
- Rude 23002 and NR(‘P Rule 2300337 and Denving, Without Prefudice
?!samtsffx Motion to Appoinfa %i}euai Mustir, Lmiw NCRP R""#e 3

Plaineiffs filed i:'i';a-:ijr Motion to f;:;ﬁszfi;i%fy this Cise _a.@‘; a i .a;ssgk{étmn -}’*ﬁﬁs&aa‘% for
NRCP 23(0)(3) and NRCP 23(b)(2): and appoird 2 Special Master,.on May 19, 2015.
Defendants® Response in Opposition to plaintiffs’ motion was fled o June 3 2018,

Plaiatiffs thereafter filed theit Reply to defendants” Response in 0@?&'332&93} 1o

platmtiffs’ motion on July 13, 2015, This matter, baving come before the Court for

hearing on November 3 2015, with a;:;j{ieag:é‘sm%:byf@;@:ﬁ:’r(&f%ﬁ%ﬁr& Esg. and z}“aﬁgg.
i '
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Sniegocki; Esq, on bebalf of all plaintitfs, and Bsther Rodriguez, Hsq., on bebalf ofall
defsndants, dnd following the arguments of such counsel, and sfter dus consideration

of the parties’ raspective briefs, and all pleadings and paperson fils hereto, and good 1

- Saude appearing, therefore

THE COURT FINDS:

i Rempect fo.the Request for Class Certification

Upoti review of the papers and pleadines on filedn this matter, and the
, R Y ¥ He :iaal

- evidentiary record curremtly before the Court, z}zerzii;:tsiirt holds thae plaintiffehave
; " adequiately established that the prerequisites of Nev. R. Civ. P, 2’%‘}1}{%) a’rs& 23U
| are metto certify the requesied classes seeking damages ami sultable i‘f;\i-;;anc:tiveg;?}iaf ;\
; wnder Aticle 15, Section 16 of the Nevada Constitution (the “Minisum Wage o

- Aniendiient™) and MRS 608.040 and the claims sssirted against defendant Nady 1n -

the Thied and Fotuth {:'E;a.‘ims for Relief in the Sccond Amended and Supplemental R
Corbplat and grants the motion.  The Cowrtmakes fo determingtions of iha]meﬁi&
of the cfﬁzmxﬁmmm nor whether any minimum wages ate aetually owed to auy class :
menbers, or whether any injunative selief shiould actually be gz?mtedwm%um issues | i
are-not properly considered ona motion ﬁ’?ﬁ‘-‘@}ﬁﬁ&@ﬁﬁiﬁ&?ﬁ%i}ﬁq n cmnpﬁmce?iﬁﬁx b
whiat the Court believes s z‘egui-rajc!,jmt a1 lsast ,;;‘f;mtedf"r};g theNevada Sapmmc Lol -
as iiesiréﬁiﬂgt‘!ﬁa Court alsoomakees vertain ﬁz;d’ingﬁ:ﬁu};poﬂing s decision téi.{g;rant
class certification under NRCP Rule 23, See, Beazer Homes Holding Corp. v. Eighth

Judiciad Dist, Cowrt., 291 P3d 128, 136 (2012) (o Baic) (CGrariting writ petition,
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finding district court erred in failing to conduet an NRCP Rule 23 analysis, and

+

holding that “{ulitimately, upon a motion to proceed as a class astion, the district
court must *’*thoxou.ghly analyze NRCP 23's requirémez‘zis and document its findings,™
Citing DR, Horton v, Eighth Judicial Dist. Cowri (“First Light 17}, ;35 P.3d 697,
704 (Nev, Sup. Ct. 2009). |

As an initial maatc‘:;r, the nature of the claims made in this case are of the sort for
which class action teeatment would, at Jeast presumptively, likely be available if not
sensible. A determination of whether an emplovee is owed unpaid minimum howly
wages requires that three things be defermined: the hours worked, the wages paid, and
the applicable hourly minimum wage. Once those three t‘hi,ngs' are known the
mranimm w*zgm owad, if iy, are not subjcct to diminmtion by the employes’s
contributory negligence, any state of mind of the parties, or anything else of an
individual natare that has been identified to the Court. Making those same thiee
determinations, involving what is essentially a conamon _fm'rfm‘}a5 for a large group éf’ |
p@i's&;as; is very likely 1o involve an effictent process ;m;i common questions. The
minimﬁ:m hoi:riy wage rate is set at a very modest level, meaning the amouus of

unpaid minimum wages likely to be owed to any putative class member are going to

favor of class certification.
Tn reapect to granting the motion and the record presented in this case, the

Court finds it persuasive that a prior United States Departiment of Labor (“LISDOL"}
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' litigation injtiated againgt the defondants resulted in a consent j:s;;dgri;égm G?:iigatingthe ,

defendants to pay $139,834.80 in unpaid-minimum wages to the USDOL for

distribution to 430 taxi drivers under the fideral Fulr Labor Standards Act (thie

SFLEA™Y for the twiy year period fom October 1, 2018 through October 2, 2012, The |

parties:-dispute the collareral estoppel significance of that consent judgmenit n-this |

litlgation, Ths '@#:zu;*t.dﬁ@s ot determine that issue.at this tine, inassmch a3 whethgr
the plaintiffs wre actoally owed minimumn wages (the “merits” of their claims) w nota
finding that this ijfmi‘igsrx‘ébgj make, not presumably one it-should make, in t};e.:paf}t@xi »

pranting or denying a motion for clasg cerifivation. The USDOL, asapbiac law

enforcement agency has a duty, much like & prosecuting attarney i the sriminal v

context, to only instiute civil Hrigatioli agalnst employers whan redible svidencs
exists that such employers have committed violations of the FLSA. z*\z.ae‘rémgi\’

whether or not the consent judgment is deemed as & binding admission by defendants

- that they $139,834,80:in unpaid minimum wages under the FLSA for distribution.

t0 430 taxt ditvers, it is appropriste for the Cows to find that the Consent judgrment
constitutes mibitential evidents that, af least at thiy stage In these yrocesdings,

common questions exist that warrant the granting of class cartification.  The-Court

concludes that the record presented p{..,mum* velly establisties that there avé-at least two |

common questions warrdnting class certification in this case for the purposes of
KRCP Rude 23(0)(3) (“damages class® certification) that are cosxtensive with the

pitiod coversd by the TISDOL cosent judgment and for the period prior to Juge of
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2014,

The first sich guestion would be whether the class members are owed
additional minimum wages, beyond that agreed t be paid in the USDOL wmem
judgment, and for the perfod cavered by the consent judgmient, by virtue of the
Minimum Wage Aﬂi&:ﬁﬁl}&@:&i-.:im;wsing--an hourly minimum wage rate ﬁm 18 §1.00 wn
houe higher than the hourly minimim wage requived by the FLSA for emplayees who
dornot recetve “qualifying hestth insurands.”™  The Court cotcludes iifmt_ri'-as;ﬁziviﬁg "
sach “qualifying health insurance™ guestion involves idsues comunon to all of the. fz:%.aés- .

nembiers a;‘mil"daiﬁbﬁ‘:{imat‘sg-have ot proffered any meningful evidence tending fo
vontradiot sueh conetusion. The second such question would be whether the class
members areowed s%é‘::iﬁiijﬁgxgi minium. wages, beyorid that alleged by USDOL far
the period. cavered by the consent judgment, by Virtue of the Minfmum Wage
Amendment not allowing an employer a “tip credit” towards its minftum wage

vequirements, something that the FLSA does geant to enployers in respeet to its

minimum wage requirenients. 1t is unknawn whether the USDOL congent judgment

caloalations inclute br exclude the applivation of any “ip credit™ towards the FLSA
minimam wage defitiency alleged by the USDOL against the defendants,
Ty respeet 1o the “tip credit” jssye plaintiffs have slso demonsteated, and

defenduts do-not dispte, 2 violation of Nevada's Constitation existing prior to June

.. 1 of 2014, Plaintiff has providad fo the Court payroll records from 2014 for taxi driver

enployes and class member Michael Sargeant indicating thathe was paid $7.25 an

X
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hotr butonfy when his fip eamings are included, Defendant does not dispute the
accwacy of those records. Ner has itproduced any evidenes (or even ssserted) that
the experience of Michael Sargeant iu respect to the same was isolafed and ot

common to many of its taxd driver employees. The Nevada Constititi on’ s pripinmum

wage tequirements, wnlike the FLEA, prohibits an employer from using " eredit”

The fﬁax;g@mﬁ.mymii recards, on their face, establish & viclation of Nevada™s
minimum wage standards for & certain time period and strongly support the granting
of the requested class ‘cﬁx;tiﬁé;aii{m'

The Court tnakes no-finding that the foregoing two identifind cominon
questiony sre the:only cornmon questions present in this case that wagrant class
cortification. Such twh fdestified issues ane suffietent for class cerfification as the
commonality prevequisite of NRCP Rule 23{a) is satisfied wher a “stngle common
guestion of law or fact” is identified: Shuette v.Beazer Homes Holdings Corp,, 121
Nev. 837, 848 (2008). In addition, there rlso appeat'to be common factual and Tegal
issues pregented by the-claims tmade under NRS 608.040 fot stamtory ‘*‘waiﬁﬁgﬁm”

penalties for foriner taxt driver éiployess of defendants and whether defendant Nady

[

' can be fourd, personally liable, ay alfeged in the Third and Fourth Claiws for Relief in |
the Second Amended and Supplemental Coraplaint, 10r any monies owedio the class

- - merbers that would otherwise be justthe responsibility of the corporate defendants.

Such eointmon questions are veadily apparent as NRS 608,040 is = strict liability

*




wnipdeaiim wages under the Minimum Wage Amendment. STAY putative class of forty |

s;a;:mte'é;zcs‘ he conduct alloged by Nady that would tmpose lizbility upen him s
common to the class, as ;t involves his direction sndieontrol of the corporate
defendants and not his actions fowards any class member individually,

The Cougt also finds that the ofher réquiréments for aéasé ;:azﬁﬁgﬁﬁ;imzﬁ-ﬁ-négr
NRCP Rule 23(b)(3) ave adequately satisfied upon the record presented, MNumerusity
is established as ﬂm United States Department of Labor im*.asti:gzztim.id@:ji-féﬁd&' BYer

430 potential clasy members in the vonsent judgment who may have claims for

or more generally witl be found pumerous.” ;ka;_ge:fie;mi 23 Nev. at 347, S’%{fﬁlﬁ&fiy, f
atlequacy oof representation am%’ typicality seem appropristely satisfied upon ’fﬁaéwrexcmfti |
presentod. 1t 18 vadisputed that' the two named plaintifly, who were found fnthe
USHOL, consent jﬁdgmeﬁua be pwed unpaid minfom wages under the FLSA, aud - ‘
additional class vepresendative Michae! Sargeant, whose payradl tr:‘wzd% show, on thei¥ |
face, 4 'vi.giatimi of Neveda’s minbowun wage requirements, are of lave been texd |
drivers employed by the defendants.  Counisel for the plaintiffs bave also
demonstrated their significant experience'in the handling of class actions. The Court
also believes the:superiority of a clags resolution of these claims is ’astai;l?iﬂ;iﬁséi by their :7
presumptively :“S?Lii‘l‘éﬁl,i;lfl{ﬁ{i?’%ﬁif;iﬁ anounts, the ;éz:é-u:ﬁic;:éii"-(i'i:ﬁii:ailﬁ'ﬁé;i;h-a;t thé class

members would encounter i atfempring to Litigate such claims individually and obtyin

individial counsel, the stawos of many class members as current employess of

defendants who ihay be foath to prirsue such claims out of fear of retaliation, and the
- A |
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desirability of centealizing the :-}‘ﬁ{.&i()}?kfitﬁ;fx{}fﬁw m;;;;;;:an_.qugg;ii,;;;;g.gigfégmg@ by'the
over 430 ¢lass membeds in a single proveeding.

I respeet to class certification under N}i(“*}’ Rule 23(h)2) for an;«;gpmam {,m«,@ B
wide njunctive relief the Court makes 1o finding that any Suc;t’;_ pelief shall be granted, |
only that it will grant such class certification and. C{}&&fgié&&tfa’i an aﬁ;?wfgjriawﬁmgz z}m
form sad manner, 1wy, of such injanstion. “iheﬁxw&:mas of eommon polcies by
deferdants that sither-divestly violate the rights of the class mexabers to recelve mc
minitnum. wages. required by Nevada's Constitution, ar thet i impair the enfoesemeit mﬁ*‘
those rights and are otherwise illegal, arc sii%;ss’i.mgzigﬁgg sirpporied b}"'fhe; -Aé%_viéi@mé:
proffered by the plaintifis, That evidence includes a written policy of defendats
reserving the right to unilaterally deem certain time during & taxi driver’s shift as fion-
compe fsabls aod mnmwori«;mq “personal tme” Defendants h@waiw fs:i‘;eé.fm Ecaap

regords ‘of the hours worked by thelr taxi drives for eﬁgh pay nedod for g m:m‘}f”

| years, *ﬁ:i?;i’&»’:_;}'i’iét having an _Qbiig;gs;iz}rx & m%ﬁi,rsmiia;gtwh 3:&@@1*;{%5 under NRS iii}&@l‘; .'mci

being advised by the USDOL, in 2009 to keep. stch records.  And ss 'ckm;s-xxmnmd'hv

- the Michas! Sargeant m&y‘eﬁ vecords, the defendants, for 4 perind r::«f m"re after ﬂm

Court's Qrcim entered om Febraary 11, 2013 imdm,w  that the Nevada Constitation’s

minlmiin wage provisions apply to defendants” taxicab drwmsg faited to pay sugh

riinimuim wages, suoh failure continuing though at least June of 2014, Plaimtifhs.
have slso alleged in swom deelarations that defendants have & policy of forcing their

taxi drivers (o mh;%v their wor&mg time records; aﬁwnmﬁs, which'{f trae, may also
N .
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warvant the granting of ig};zmiéya relief.

The Court notes that Nevida’s Constitution commaands this Courtio gr&nﬁ the
plaiotiffs “all remedies awfai?mi_;;.iﬁsmzélezr the Jaweor in squity” that :ar&-*’*’ispp}fﬂpﬁa‘;@"jt&
“remedy any violation™ of the Nevada Constitution”s mintmim wage requiresnents. Ia ;
taking note of that comzﬁand {he Court doesnot, at-this-time, artieulats what form, i1
aty, at injunction may take, only that i Is not prectuding any of the forms of
ir;jmeﬁw;rﬁiiéf proposed By ‘}Siaimi £, including Ovdering defendants to pay
inimm wages to s taxt z:}riii;'é::ﬁ in the future; Ordering defendants to wadntaln

praper records of thelr taxi drivers” houes of work; Ordering notification to the

- defendants’ teid drivers of their rights to mininwr wages under Nevada's

Consitution; and Ordering the appointment of & Special Master to jiereainy

- duferidunts’ vompliznee with sueh sp injusetion,

Defendants have not proffered evidence or argunsents convinelig the Court that |
it should dowlst the accuracy of the foregoing findings. The Court ivalso'mindful that

Shuette Supports the premaise thet it is better for the Court to iritially grant class

- that appear post-discovery or fater in the proceedings.” Shuette 124 P.3d at 544,

Tn Respect to the Request for the Appointment:of e Speclal Master
Plaintiffs have also requested the' dppointment of a Special Master undef NRCP
Rule 53, to be paid by defondants, 1o compile information on the hots of work of the. "

class members a3 st forth in their daily tip sheets. The Court is-not persuadext that

4
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the underlying reasons advanced by plaintiffs provide s sufficient basis to placs the
entivety of the financial bm'cim of such a process upon the defendants, Accordin t}, A
the Courl denies that request without prejudice at this time.

Therefore

IT IS HEREBY ORDERED:

Plaintiffs’ Motion to Certify Class Action Pursuant to NRCP 23(b)(2 1) is
GRANTED. The class shall ;mmist of the class clabms as alleged in the Second
Amended and Supplemental Complaint of all persons employsd by any of the
deféndants as taxi drivers in the $tate of Nevada at anytime from July 1, 2007 through
December 31, 2015, exuc,pt such persons who file with the Court 2 written statement
of their election t exclude themselves from the class as provided below. Also .
excluded from the class is Jasminka Dubtic who has filed an jndividual lawsuit
against the defendant A CAB LLC seeking unpaid mintmura wages and alleg \}ing
conversion hy such defendant, such case pending befors this Court under Case No. f-&»
15-721063-C, The c:}ass.claims; are all claims for damages that the clags members
possess against the defendants under the Minimum Wage Amendment avising from
wpaid minimurn wages that ave owed fo the class memhms for work they performed
for the defendants from July 1, 2007 through Deceraber 31, 2015, all claims they may
possess under NRS G08.040 if they are a former taxi driver employee of the
defendants and ave owed unpaid minimurn wages thet were not paid to them upéﬁ

thelr employment n;;r;-mu\ﬁmn as provided for by such statute; and uhc. clatms aiieg&d
19,




F: T - 75 B N B

~ B

11
12
13
14
18
16

18
18
20
21
22
23
24

26
e
28

against defendant Nady in the &i‘;‘d and fourth claims for relief in the Second
Amended and Supplemental Compliant. Leon Greenberg and Dana Sn-iégf)ci{i of -
Leon Greenberg Professional Corporation are appointed as class counsel and the
named plaintif¥s Michae; Musray and Michael Reno, and class member Michael
Sargeant, are appoinied as class representatives, The Court will allow discovery
pertaining to the class members snd the class claims.

IV IS FURTHER ORDERED:

Plaintiffs’ Motion to Certify Class Action Pursuant to NRCP 23(b)(2) for
appropriate equitable and ixxﬁimctive relief as authorized by Article 15, Section 16 of
Nevada’s Congtitetion i GRANTED and the named plaimiffs Michael Murvay and
Michas! Reno, and class member Michael Sargeant, are also eppointed as class
representatives for t’hat‘purpose, The class shall consist of al] persons employed by
defanéan& as taxi drivers in the State of Nevada at any thwe from July 1, 2007
through the present and continuing into the foture vntil a further Order of this Court ;

isgues,
ITIHNFURTHER ORDERED:

(1} Defendants’ counsel is to produce to plaiatiffs’ counsel, within 10 days
of the sexvice of Notive of Entry of this Crder, the names and last known addresses of

all persons eraployed as taxicab drivers by any of the defendants in the State of
11
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Nevada from July 1, 2007 fhrough Decetaber 31, 2015, such information to'be

- provided in an Exoel or CSV or other agreed upon computer data file, as agreed upon

by counsel for the parties, containing separate fields for name, street address, city,

state and 2ip:cude and suitable Sy use to mail the Notice of Class Action ;.

2y Plaintffs' counsel, upon receiptof the names and addresses flﬁscritz_eed{gg
(Lyabove, shall have 40 days thersafter (and sueh 0™ day is & Saturday, Sunday or
holiday the ﬁr_st;-r;:‘ix‘i;imwi#g. business day) to muil 2 Motlee of Class A;‘:ﬁ‘gﬁ 5
substaintially the form annexed Heretd as Exhibit YA 19 such persons to noiify them of |
the cettification of this case as a class action priisuant to Nev. R, Civ. P. 23(b)(3) and

stiall promptly file with the Court & suitable declaration confitming that such mailing

has been performed;
} 3

(3} Theclass menbers ave.enjoined from the dste of entry of this Order, until
of unkees # frther Opder Is Jssued by this Cotat, from jﬁfasiei:miixgmfemﬁ}iimmisﬁi% ,
any of the class claims exceptas part of this action and only as pursuant {0 aueh

Crder; and.

{4)  Class members seeldng exclusion from the class must file e written.

 statement with the Court seiting forth their name, address, and sléction to be-sxcluded

from the class, no later than 535 days afier the mailing of the Notice of Class Action as

i:z ,
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provided for i (2) shove,

IT IS FURTHER ORDERED:

Plaintiffs' motion to appoint a Special Master under MRCP Rule 53 1 dem d

without prejusiice at this time.

1T IS 30 ORDERED.

1 s '3 ¢
Datedthis__ 9 day of Jafidity, 2016,
. 9 day of I

Subinitted; « ,
A, e
By ¢ z"?ﬁw i :ﬁw«f N?iw e
Y-Lum Greenberg, Bsq.
Diana Sniegocki; Esq.

LEON GREENBERG PROF. CORP.

2965 5, Jones Bivd,, Ste. B3
Las Vegas, WY §2148
Attorneys for Plaintiffy

Approved gs to form and content:

By Mo b frwaed
ESTHER.C. Mﬁfm{( SURZ, B5Q.

NV Bar §06473

RODRIGUEY LAW OFFICES, P.C.
10161 Park Run Drive.

bmi‘,e;., 33{?

sy aa N\s 89143

Tel; W 3208400

Fax {’K}” 21‘\?«8&%0}
intoi@rodrivuazlaw.com

Attomey for DRedendan

f}i:%ﬁi%ﬁ tilf'm;?t h;x.%gt‘: !\uf
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~ DISTRICT COURT
CLARK COUNTY, NEVADA

LAKSIR] PERERA, IRSHAD AHMED,) Case No.: A-14-707425-C
) ‘

and MICHAEL SARGEANT.,
Individually and on behalf of others Dept.: VII
similarly situated,
NOTICE OF CLASS ACTION
Plaintiff, % CERTIFICATION
VS,
WESTERN CAB COMPANY, ;
Defendant.
You are being sent this notice because you are a member of the class of

current and former taxi drivers employed by WESTERN CAB COMPANY that has
been certified by the Court. Your rights as a class member are discussed in this
notice.
NOTICE OF CLASS ACTION CERTIFICATION

On [date] this Court issued an order certifying this case as a class action for
all taxi driver employees of WESTERN CAB COMPANY (the “class members™)
who were employed at anytime from July 1, 2007 to [date of order]. The purpose of
such class action certification is to resolve the following questions:

(1) Does WESTERN CAB COMPANY owe class members any unpaid minimum
wages pursuant to Nevada’s Constitution?

(2) If it does owe class members mininum wages, what is the amount each is owed
and must now be paid by WESTERN CAB COMPANY?

The Court has previously ruled in this case that WESTERN CAB COMPANY does
not have to pay punitive damages to class members as a result of any non-payment
of minimum wages and is not subject to any claims under Nevada Revised Statutes
608.040 that are alleged to arise from any such mininum wage non-payment.

The class certification in this case may also determine other rights that class
metmbers have under Nevada’s Constitution and may be revised in the future and the
Court may not answer all of the above questions or may answer other questions.

NOTICE OF YOUR RIGHTS AS A CLASS MEMBER
If you wish to have your claim as a class member decided as part of this case
you do not need to do anything. The class is represented by Leon Greenberg and
Dana Sniegocki (the “class counsel™). Their attorney office is Leon Greenberg
Professional Corporation, located at 2965 South Jones Street, Suite E-3, Las Vegas,
Nevada, 89146. Their telephone number is 702-383-6085 and email can be sent to
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them at leongreenberg@overtimelaw.com. Comununications by emful instead of
telephone calls are preferred. "

You are not required to have your claim for unpaid minimum wages owed to
you by WESTERN CAB COMPANY decided as part of this case. If you wish to
exclude yourself from the class you may do so by no later than [insert date 45 days
after mailing] properly filing with the Court, which is located at 200 Lewis Avenue,
Las Vegas, Nevada, a written statement setting forth your name and address and
stating that you are excluding yourself from this case. If you do not exciude yourself
from the class you will be bound by any judgment rendered in this case, whether
favorable or unfavorable to the class. If you remain a member of the class you may
enter an appearance with the Court through an attorney of your own selection. You
do need not get an attorney to represent you in this case and if you fail to do so you
will be represented by class counsel.

THE COURT IS NEUTRAL

No determination has been made that WESTERN CAB COMPANY owes
any class menibers any money. The Court is neutral in this case and is not advising
you to take any particular course of action. The Court cannot advise you about what
you should do. '

IF YOU WANT MORE INFORMATION

You are encouraged to go to the website [TO BE PROVIDED] if you want
to find out more information about this case. Or you can contact class counsel at
702-383-6085 or by email to [}:I\/LML TO BE INSERTED] or consult with another
attorney

NO RETALIATION IS PERMITTED IF YOU CHOOSE
TO PARTICIPATE IN THIS LAWSUIT

Nevada’s Constitution protects you from any retaliation or discharge from
your employment for participating in this case or remaining a member of the class.
You cannot be punished by WESTERN CAB COMPANY or fired from your
employment with them for being a class member. WESTERN CAB COMPANY
cannot fire you or punish you if this case is successful in collecting money for the
class members and you receive a share of that money.

IT IS SO ORDERED

Date:

s/
DISTRICT COURT JUDGE




