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I. INTRODUCTION 

Unsurprisingly, the important legal issues involved in this appeal have 

attracted the attention of numerous groups.  As a general matter, Appellant 

Treasurer Dan Schwartz has no objection to the participation of all interested 

parties as amici curiae, and most amici have timely filed their briefs so as to not 

affect the expedited briefing schedule in this case.  Unfortunately, however, some 

amici groups have requested, and been granted, an extension of the due date for 

filing their proposed brief that will put the filing of that brief after Appellant’s 

reply brief is currently due to be filed.  In order to avoid this prejudice, and 

because Respondents’ amici have requested and been granted an extension that has 

already extended the expedited briefing schedule in this case, Appellant 

respectfully asks that the Court move the due date for Appellant’s reply brief from 

its current deadline of April 11, 2016, to April 29, 2016. 

Appellant filed a motion for an expedited briefing schedule in this appeal, 

which this Court granted.  Consistent with that schedule, Appellant filed his 

opening brief on March 4, 2016, and Respondents filed their answering brief on 

March 28, 2016.  Under Rule 29(f), amicus briefs are due seven business days after 

the brief of the party being supported.  Consistent with that rule, and with the 

expedited briefing schedule ordered by this Court, Nevada families supporting 

Appellants filed their amici brief on March 15, 2016.  Likewise, three amici groups 

in support of Respondents filed their briefs on or before April 5, 2016.  Under the 

expedited briefing schedule, Appellant’s reply brief is currently due April 11, 

2016.   
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At least one group of proposed amici in support of Respondents, however, 

has requested and been granted an extension of time up to April 20, 2016—nine 

days after Appellant’s reply brief is due—to file their motion for leave to file an 

amicus brief and their proposed brief.  Under this new, extended schedule, 

Appellant will not have the opportunity, as contemplated by the rules of this Court, 

of responding to all arguments of amici in the reply brief.  For this reason, and also 

because the expedited briefing schedule has already been effectively extended by 

amici, Appellant respectfully requests that the due date for the reply brief be 

moved to, and including, April 29, 2016.  No extension of time would have been 

required but for the delayed appearance of amici, and any earlier due date for the 

reply brief will prejudicially deprive Appellant of sufficient time to respond 

(Respondents had almost two weeks to file their brief after amici in support of 

Appellant filed their brief).  Therefore, good cause exists to grant Appellant’s 

Motion and he respectfully requests action by April 11, 2016.
1
 

II. STATEMENT OF FACTS AND PROCEDURAL HISTORY 

A. Appellant Seeks this Court’s Expedition of the Appeal. 

This appeal arises from a constitutional challenge to Nevada’s new Education 

Savings Account (“ESA”) Program.  The ESA law generally provides a means for 

                                                 
1
  Out of an abundance of caution, Appellant may request a telephonic 14-day 

extension if the Court does not rule upon this Motion prior to April 11, 2016.  

Because this Motion is filed prior to any telephonic extension, such an extension 

should not bar the Court from granting this Motion.  Cf. NRAP 26(b)(1)(B) 

(prohibiting further extensions absent extraordinary and compelling 

circumstances).   



3 
 

Nevada parents with children enrolled in a public or charter school to choose a 

different option to meet their children’s educational needs.  The ESA Program was 

enacted as Senate Bill 302 and approved by Governor Sandoval on June 2, 2015.   

On September 9, 2015, Respondents filed their complaint, alleging that the 

ESA Program violates Article XI, Sections 2, 3, and 6 of the Nevada Constitution.  

They subsequently moved the District Court for a preliminary injunction.  On 

January 6, 2016, the District Court held a hearing on Respondents’ preliminary 

injunction motion, and on January 11, 2016, it issued an order enjoining 

implementation of the ESA Program.  The District Court rejected Plaintiffs’ 

Section 2 and Section 3 claims, but concluded that Plaintiffs had shown a 

likelihood of success and irreparable harm on their Section 6 claim.  Appellant 

seeks reversal of that order in this appeal. 

This appeal was docketed on January 20, 2016.  The next day, January 21, 

2016, Appellant filed a Motion to Expedite Appeal.  On February 12, 2016, the 

Court granted the Motion and ordered that (1) the opening brief be due in 21 days; 

(2) the answering brief be due 21 days after the opening brief; and (3) the reply 

brief be due 10 days after the date on which the answering brief is filed.  As a 

consequence of requesting an expedited schedule, Appellant significantly 

shortened his time to file his opening brief by 99 days.  See NRAP 31(a)(1)(A).  

B. Proposed Amici Complicate the Briefing Schedule. 

After Appellant timely filed his opening brief, Respondents timely filed their 

answering brief on March 28, 2015.  Pursuant to Nevada Rule of Appellate 

Procedure 29(f), all amicus briefs or motions for leave to file amicus briefs in 
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support of Respondents were due on April 6, 2016, seven days after Respondents 

filed their answering brief. 

On March 31, 2016, the National School Board Association (“NSBA”) and 

Nevada Association of School Boards (“NASB”) sought, and obtained, a 14-day 

extension of time to file their motion for leave to file an amicus brief in support of 

Respondents.  They ultimately filed their motion on April 4, 2016, however, and 

provided a copy of their proposed amicus brief to Appellant on April 5, 2016— 

before the NRAP 29(f) deadline.  Additionally, after confirming that other amici 

intended to file their briefs by the deadline, April 5, 2016, and therefore would not 

delay the expedited proceedings in this case, Appellant consented to two additional 

amici groups filing briefs.  In sum, all of the parties in this case, as well as four 

different amici groups, were able to file their respective briefs within the timeframe 

allowed by the rules and without disturbing the expedited briefing schedule. 

But on April 5, 2015, the due date for amici briefs in support of 

Respondents, the Southern Poverty Law Center, NAACP, and Mexican American 

Legal Defense and Educational Fund (collectively “SPLC”) informed Appellant 

that they had received an extension of time up to April 20, 2016, to file their 

motion and proposed amicus brief.  Consequently, SPLC’s motion for leave to file 

an amicus brief and proposed brief is presently due nine days after the deadline for 

the Treasurer’s reply brief.  This belated appearance has both stymied the 

accelerated briefing schedule and necessitated Appellant’s present request to move 

the reply due date in order to ensure that Appellant can properly respond to any 

arguments presented by amici. Counsel for Appellant asked Respondents’ counsel 
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whether they oppose moving the reply date to April 29, 2016.  Respondents’ 

counsel have not responded whether they oppose or not. 

III. ARGUMENT  

A motion for extension of time to file a brief may be made on or before the 

deadline.  NRAP 31(b)(3).  The Motion must set forth the current deadline, the 

number of previous extensions (including any denials), the reasons or grounds for 

the requested extension, and the length of the requested extension.  NRAP 

31(b)(3)(A)(i)-(v).  

 Here, Appellant’s reply brief is currently due on April 11, 2016.  He has not 

requested, or been denied, any earlier extension of this deadline.  Quite the 

opposite, Appellant has made every effort to expedite this appeal to remove the 

cloud of uncertainty hanging over the ESA program and provide certainty as 

quickly as possible to the thousands of families put in limbo by challenges to 

Nevada’s ESA Program.  This Motion is only necessary as a result of the late 

appearance of the SPLC amici and the extension they obtained.  Given the 

importance of the issues at stake, Appellant should be afforded the opportunity to 

respond to the arguments raised by all amici and he will be unable to do so without 

moving the current reply due date.  

Accordingly, Appellant respectfully requests that the Court move the 

deadline for Appellant’s reply brief up to, and including, April 29, 2016.  

Appellant also requests that no further extension of time be granted to any party or 

amici in this appeal so that Nevada’s families may have a resolution of this appeal 

as expeditiously as possible.  
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Respectfully submitted, 

Adam Paul Laxalt (Bar No. 12426) Paul D. Clement 
  Attorney General BANCROFT PLLC 
Lawrence VanDyke (Bar No. 13643C) 500 New Jersey Avenue, NW 
  Solicitor General Seventh Floor 
Ketan Bhirud (Bar No. 10515) Washington, D.C. 20001 
  General Counsel (202) 234-0090 
Joseph Tartakovsky (Bar No. 13796C) pdclement@bancroftpllc.com  
  Deputy Solicitor General 
Jordan T. Smith (Bar No. 12097)  
  Assistant Solicitor General  
OFFICE OF THE ATTORNEY GENERAL  
100 North Carson Street  
Carson City, NV 89701 
(775) 684-1100 
LVanDyke@ag.nv.gov 
 

Counsel for Appellant Dan Schwartz, 

Treasurer of the State of Nevada 

 

Dated:  April 6, 2016. 
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CERTIFICATE OF SERVICE 

 

 I hereby certify that I electronically filed the foregoing EXPEDITED 

MOTION TO SET REPLY BRIEF DEADLINE TO CONFORM TO AMICI 

EXTENSION (FIRST REQUEST) with the Clerk of the Court for the Nevada 

Supreme Court by using the appellate CM/ECF system on April 6, 2016.   

 The following participants in the case are registered CM/ECF users will be 

served by the appellate CM/ECF system. 

DON SPRINGMEYER, ESQ. 
JUSTIN C. JONES, ESQ. 
BRADLEY S. SCHRAGER, ESQ. 
WOLF, RIFKIN, SHAPIRO, SCHULMAN & RABKIN, LLP 
 
MATTHEW T. DUSHOFF, ESQ. 
LISA J. ZASTROW, ESQ. 
KOLESAR & LEATHAM 
 

 I further certify that some of the participants in the case are not registered 

CM/ECF users.  I have mailed the foregoing document by First-Class Mail, 

postage prepaid, to the following non-CM/ECF participants: 

DAVID G. SCIARRA, ESQ. 
AMANDA MORGAN, ESQ. 
EDUCATION LAW CENTER 
60 PARK PLACE, SUITE 300 
NEWARK, NEW JERSEY 07102 
 
TAMERLIN J. GODLEY, ESQ. 
THOMAS PAUL CLANCY, ESQ. 
LAURA E. MATHE, ESQ. 
SAMUEL T. BOYD, ESQ. 
MUNGER, TOLLES & OLSON, LLP 
355 SOUTH GRAND AVENUE, 35

TH
 FLOOR 

LOS ANGELES, CALIFORNIA 90071-1560 
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TIMOTHY D. KELLER  
INSTITUTE FOR JUSTICE 
398 S. MILL AVENUE, SUITE 301 
TEMPE, ARIZONA 85281 
 
MARK A. HUTCHINSON, ESQ. 
JACOB A. REYNOLDS, ESQ. 
ROBERT T. STEWART, ESQ. 
HUGCHINSON & STEFFEN, LLC 
10080 W. ALTA DRIVE, SUITE 200 
LAS VEGAS, NEVADA 89145 
 
FRANCIS C. FLAHERTY, ESQ. 
CASEY A. GILLHAM, ESQ. 
2805 MOUNTAIN STREET 
CARSON CITY, NV 89703 
 
KRISTEN L. HOLLAR, ESQ. 
PRO HAC VICE PENDING 
1201 16

TH
 STREET, N.W. 

WASHINGTON, D.C. 20036 
 
ROBERT L. EISENBERG, ESQ. 
LEMONS, GRUNDY & EISENBERG 
6005 PLUMAS STREET, THIRD FLOOR 
RENO, NV 89519 
 
AMY M. ROSE, ESQ. 
ACLU OF NEVADA 
601 S. RANCHO DRIVE, SUITE B11 
LAS VEGAS, NV 89106 
 
LINDSAY HECK, ESQ. 
WHITE & CASE LLP 
1155 AVENUE OF THE AMERICAS 
NEW YORK, NY 10036-2787 
 
 

s/ Janice M. Riherd   

JANICE M. RIHERD  

An Employee of the State of Nevada 
 

 


